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2236-99 241 | 2245-94 260 
2236- 1 Grand 2245-95 260 
Juries $114 | 2245-96 260 
2236- 2 241 | 2246-97 260 
2236- 3 Grand 2246-98 260 
; Juries $114 | 2246-99 260 
2236- 4 s “ 2246- 1 271 
2236-5 sf cs 2246- 2 271 
2226-6 ‘¢ << 2247- 3 271 
2236— 7 242 | 2247- 4 271 
2236- 8 242 | 2247-5 271 
2236- 9 242 | 2247-6 271 
2236-10 242 | 2247-7 262 
2236-11 242 | 2247-8 262 
2238-12 242 «| 2247-9 262 
2237-13 22 | 2247-10 262 
2237-14 242 | 2247-11 262 
2237-15 238 | 2248-12 262 
2237-17 238 | 2248-13 262 
2237-18 240 | 2248-14 262 
2237-19 240 | 2248-15 262 
2237-20 239 | 2249-16 263 
2237-21 239 | 2249-17 262 
2237-22 246 | 2249-18 264 
2237-23 245 | 2250-19 265 
2237-24 245 | 2250-20 265 
2227-25 248 | 2250-21 265 
2237-26 248 | 2951-29 266 
2237-27 249 | 2252-23 266 
2237-28 251 | 2959-94 267 
2238-29 251 | 2252-25 267 
2238-30 251 | 2952-26 262 
2238-31 252 | 2953-27 268 
2238-32 252 | 2953-98 269 
2238-33 252 | 2253-29 269 
2239-35 253 | 2253-30 262 
2239-36 253 | 2254-31 262 

2239-37 253 | 2254-32 270» 
2239-38 253 | 2954-33 260 
2239-39 253 | 2955-34 270 
2239-40 253 | 2955-35 272 
2229-41 253 | 2955-36 270 
2239-42 253 | 2256-37 261 
2229-43 254 | 2256-39 273 
2239-44 259 | 2258-40 273 
2235-45 255 | 2259-41 273 
2239-46 255 | 2259-42 273 
2239-47 255. | 2259-43 273 
2240-48 255 | 2259-44 273 
2240-49 255 | 2259-45 273 
2240-50 255 | 2259-46 273 
2240-51 254 | 2260-47 273 
2240-52 254 | 2260-48 273 
2240-53 255 | 226049 274 
2240-54 256 | 2260-50 274 
2240-55 256 | 2260-51 274 
2241-56 256 | 2260-52 275 
2241-57 256 | 2262-53 275 
2241-58 255 | 2262-54 275 
2241-59 256 | 2263-55 275 
2241-60 256 | 2263-61 275 
2241-61 256 | 2263-62 275 
2241-62 256 | 2263-63 276 
2241-63 256 | 2264-64 276 
2241-64 256 | 2264-65 315 
2241-65 256 | 2264-66 282 
2241-66 257 | 2264-67 278 
2241-67 257 | 2264-69 277 
2241-68 257 | 2264-70 277 
2241-69 257 =| 2265-71 279 
2241-70 257 | 2265-72 279 
2241-71 257 | 2265-73 279 
2242-72 257 «| 2265-74 279 
2242-73, 256 | 2266-77 279 
2242-74 258 * 2266-78 286 


= 

40 Cye 70 C.J. 
Page Note Sec. 
2266-80 281 
2266-81 281 
2266-82. 287 
2267-83 280 
2268-84 280 
2268-85 280 
2268-86 280 
2268-87 277 
2268-88 Ex. & Ad. 
§ 1080 
2268-89 280 
2269-90 283 
2269-91 277 
2269-92 284 
2269-93 284 
2269-95 282 
2269-96 282 
2269-97 282 
2269-98 282 
2270-99 282 
2270- 1 289 
2270- 2 285. 
2270- 4 285 
| 2270- 6 285 
2270- 8 290 
2271- 9 230 
2272-10 299 
2273-11 293 
2273-12 299 
2273-13 300 
2273-14 300 
2273-15 305 
2274-16 305 
2274-17 301 
2274-19 304 
2275-21 303 
2275-23 291 
2275-24 292 
2275-25 292 
2275-26 292, 
2276-27 292 
2276-28 2092 
2276-29 293 
2276-30 292 
2276-31 a 
2276-32 298 
2276-33 293 
2276-34 293 
2276-35 293 
2276-36 293 
2276-37 293 
2277-38 294 
2277-38 292 
2277-40 296 
2277-41 296 
2277-42 298 
2278-43 295 
2278-44 295 
2278-45 308 
2278-46 308 
2278 AT 308 
2278-48 308 
2278-49 308 
2278-50 308 
2278-51 312 
2279-52 312 
2279-53 312 
2279-54 311 
2279-55: 311 
2279-56 311 
2279-58 318 
2279-59 318 
2280-60 319 
2280-61 319 
2280-62, 321 
2280-63 321 
2281-64 321 
2281-65 321 
2281-66: 821 
| 2281-67 319 
2281-68 319 
2281-69 321 
2281-70 321 
2281-71 820 
2282-72 321 
2282-73 321 
2282-74 321 
2282-75 821 
2282-76 321 
2282-77 321 
2282-78 824 
2282-79 324 
2282-80 324 


40 Cye 


Page Note 


341, 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cyc 
Pae¢e Note 
2298-83 
2298-84 
2298-85 
2298-86 
2298-87 
2298-88 
2299-89 
2299-90 
2299-91 
2299-92 
2299-93 
2299-94 


2301-10 
2301-11 
2301-12 
2301-13 
2301-14 
2301-15 
2301-16 
2302-17 
2302-18 
2303-19 
2303-20 
2303-21 
2303-22 
2304-23 
2304-24 
2304-25 
2304-26 
2304-27 
2305-28 
2305-29 
2305-30 
2305-31 
2305-32 
2305-33 
2305-34 
2305-85 
2305-36 
2305-37 
2305-38 
2305-39 
2305-40 
2306-41 
2306-42 
2806-43 
306-44 
2306-45 
2306-46 
2306-47 
2306-48 
2306-49 
2306-50 
2306-51 
2306-52 
2306-53 
2306-54 
2307-55 
2207-56 
2307-57 
2307-58 
2308-59 
2308-60 
2309-61 
2309-62 
2309-63 
2309-64 
2309-65 
2309-66 
2309-67 
2309-68 
2309-69 
310-70 
2310-71 
2310-72 
2310-73 
2310-75 
2311-77 
2311-78 
2311-79 
2311-80 


See. 


WITNESSES—Continued 


ee ae, 
OCI.) 40 Cye 


c roe 
70 C.J. 
Page Note Sec. 

2311-81 393 
2311-82 393 
2311-84 453 
2811-85 393 
2311-86 393 
2312-87 393 
2312-88 393 
2312-89 393 
2312-90 393 
2312-91 393 
2312-92 398 
2312-93 393 
2312-94 393 
2312-95 393 
2312-96 395 
2312-97 395 
2313-98 395 
2313-99 395 
2313- 1 395 
2313- 2 395 
2313- 3 396 
2314- 4 396 
2314- 5 396 
2314- 6 397 
2314- 7 398 
2314- 8 397 
2314- 9 397 
2314-10 419 
2315-11 421 
2315-12 423 
2315-13 423 
2315-14 423 
2315-15 406 
2315-18 400 
2315-23 414 
2315-24 393 
2315-30 406 
2315-33 406 
2317-37 404 
2317-28 404 
2317-39 405 
2317-40 414 
2218-41 414 
2318-42 419 
2318-43 419 
318-44 419 
2318-45 419 
2318-46 419 
2319-47 419 
2319-48 412 
2319-49 412 
2319-50 412 
2319-51 412. 
2319-52 412 
2319-53 412 
2319-54 413 
2319-55 ALS 
2320-56 425 
2820-57 425 
2320-58 426 
2320-59 426 
| 2320-60 420 
2320-61 420 
2220-62 418 
2320-63 418 
2320-64 421 
2320-65 421 
2320-66 424 
2321-67 424 
2321-68 424 
2321-69 424 
2321-70 424 
2321-71 424 
2321-72 424 
2321-73 424 
2321-74 424 
2321-75 424 
2321-77 422 
2322-78 407 
2322-79 408 
2322-80 408 
2322-81 408 
2322-82 411 
2322-83 411 
2322-84 409 
2322-85 409 
2322-86 409 
2322-87 409 
2322-88 409 
2322-89 409 
2322-90 409 
2322-91 428 
2322-93 423 


| 


40 Cye 
Page Note 
2322-94 
2323-95 
2323-96 
2323-97 
2323-98 
2323-99 
2323-1 
2323- 2 
2323- 3 
2323- 4 
2323-5 
2323- 6 

324-10 
2324-11 
2324-12 
2224-20 
2325-21 
2325-22 
2325-23 
2325-25 
2325-26 
2325-27 
2325-30 
2325-31 
2325-32 
2325-33 
2325-34 
2326-35 
2326-36 
2326-37 
2326-39 
2326-40 
2326-41 
2226-42 
2326-44 
2326-45 
2226-46 
2326-47 
2327-48 
2327-49 
2227-50 
2327-51 
2327-52 
2327-53 
2327-54 
2328-56 
2328-58 
2328-60 
2328-61 
2328-62 
2329-63 
2330-66 
2330-70 
2331-71 
2332-73 
2332-T4 
2333-76 
2333-77 
2238-81 
2233-83 
2333-84 
2334-85 
2334-86 
2334-87 
2334-88 
2335-89 
2335-90 
2335-91 
2335-92 
2335-04 
2336-95 
2336-96 
2336-97 
2336-98 
2337-99 
2337- 1 
2337- 2 
2337- 3 
2337- 4 
2337- 5 
2338- 6 
2338- 7 
2338- 8 
2338- 9 
2338-10 
2339-11 
2339-12 
2339-13 
2339-14 
2339-15 
2339-16 
2340-17 
2340-18 


c rh SA ~ SN 

70C.J.| 40 Cye 10 C.J. 
Sec. | Page Note Sec. 
423 2341-19 ATT 
416 | 2341-20 ATT 
416 | 2341-21 ATT 
416 2341-22 477 
416 2341-23 480 
416 2342-24 480 
417 2342-25 480 
417 2342-26 480 
429 2242-27 481 
429 2342-28 481 
429 | 2342-29 481 
432 2342-30 481 
439 | 2342-31 481 
439 | 2342-33 480 
439 2342-34 478 
446 2343-35 478 
446 2344-36 479 
447 2344-37 479 
446 2345-38 479 
448 | 2345-39 479 
446 | 2245-40 479 
448 | 2345-41 479 
444 2345-42 479 
444 2345-43 479 
444 2346-44 479 
444 2346-45 479 
444 2346-46 481 
444 2346-47 482 
444 2346-48 482, 
444 2246-49 483 
456 2346-50 483 
453 2346-51 483 
453. 2346-52 483 
453 | 2346-53 483 
441 2346-54 483 
449 | 2347-55 483 
440 2347-56 483 | 
437 | 2347-57 483 
488 | 2347-58 484 
437 | 2348-59 484 
436 2349-60 485 
436 2349-61 486 
436 | 2349-62 486 
437 2349-63 486. 
437 | 2349-65 487 
442 2349-66 487 
450 | 2350-68 488 
434 | 2350-69 488 
435 | 2350-70 488 
457 | 2350-71 488 
459 2350-72 489 
458 2350-73 489 
460 | 2351-74 489 
463 2351-75 489 
279 | 2351-76 489 
43 2351-77 489 
403 2351-80 490 
403 2351-81 490 
350 2252-82 490 
465 2352-84 491 
466 2352-85 491 
466 | 2352-86 494 
466 2352-87 494 
466 2352-88 494 
466 2352-89 494 
468 | 2352-90 495 
468 | 2252-91 493, 
468 2352-93 496. 
468 | 2352-95 497 
469 2353-96 497 
469 2353-98 497 
469 2253-99 498 
470 | 2358-1 498 
470 2353- 2 508 
470 2353- 3 508 
470 2353- 4 508 
470 | 2354-5 512 
471 2354- 6 512 
472 | 2354-7 512 
472 | 2354 8 512 
472 2354- 9 512 
472 2355-10 its lf 
473 2255-11 517 
474 2355-12 513 
475 | 2355-13 512 
475 2355-14 512 
475 2355-15 512 
475 2355-16 512 
475 | 2355-17 512 
475 | 2355-18 512 
477 | 2355-19 512 
4TT 2355-20 512 
477 2355-21 512 


40 Cye 


Page Note 


2355-22 
2355-23, 
2355-24 
2355-25 
2355-26 
2355-27 
2356-28 
2356-29 
2356-30 
2356-31 
2356-32 
2356-33 
2356-34 
2356-35 
2356-36 
2357-37 
2257-38 
2357-39 
2357-40 
2357-41 
2357-42 
2357-43 
2357-44 
2358-45 
2358-46 
2358-47 
2358-48 
2358-49 
2258-50 
2368-51 


| 2358-52 


2358-53 
2358-54 
2359-55 
2359-56 
2359-57 
2359-58 
2359-59 
2359-60 
2359-61 
2359-62 
2359-63 
2359-64 
2359-65 
2360-66 
2360-67 
2360-68 
2360-69 
2360-70 
2260-71 
2360-72 
2360-73 
2360-74 
2360-75 
2360-76 
2360-17 
2361-78 
2361-79 
2361-80 
2361-81 
2362-82 
2362-83 
2362-84 
2362-85 
2362-86 
2362-87 
2262-88 
2362-89 
2262-90 
2362-91 
2362-92 
2362-93 
2363-94 
2363-95 
2363-96 
2363-97 
2363-98 
2363-99 
2363-1 

363— 2 
2364- 3 
2365- 4 
2365- 5 
2365- 6 
2365- 7 
2365- 8 
2365- 9 
2365-10 
2366-11 
2366-12 
2366-13 
2366-14 
2366-15 


xxii 


40 Cyc 

Page Note 
2366-16 
2366-17 
2367-18 
2367-19 
2367-20 
2367-21 
2367-22 
2367-23 
2367-24 
2368-25 
2368-26 
2368-27 
2368-28 
2369-29 
2369-30 
2369-31 
2369-32 
2369-33 
2369-34 
2369-35 
2370-36 
2370-37 
2370-38 
2370-39 
2370-40 
2370-41 
2371-42 
2371-43. 
2371-44 
2371-45 
2371-46 
2371-47 
2371-48 
2371-49 
2371-50 
2371-51 
2371-52 
2371-53 
2372-54 
2372-55 
2372-56 
2372-5T 
2372-58 
2372-59 
2372-60 
2373-61 
2373-62 
2373-63 
2373-64 
2373-65 
2373-66 
2374-67 
2374-68 
2374-69 
2374-70 
2374-71 
2374-72 
2374-73 
2375-74 
2375-75 
2375-76 
2375-77 
2375-78 
2375-79 
2376-80 
2376-81 
2376-82 
2376-83 
2376-84 
2376-85 
2376-86 
2376-87 
2376-88 
2376-89 
2376-90 
2377-91 
2377-92 
2377-93 
2377-94 
2377-95 
2377-96 
2377-97 
2377-98 
2378-99 
2378- 1 
2378- 2 
2378- 3 
2378- 4 
2378- 5 
2378- 6 
2379- 7 
2379- 8 
2379- 9 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


Page Note 
2379-10 
2379-11 
2379-12 
2379-13 
2379-14 
2379-15 
2380-16 
2380-17 
2380-18 
2380-19 
2381-20 
2381-21 
2381-22 
2381-23 
2381-24 
2381-25 
2381-26: 
2381-27 
2382-28 
2382-29 
2382-86 
2382-31 
2383-32 
2383-33 
2383-34 
2383-35 
2383-36 
2283-37 
2383-38 
2383-39 
2384-40 
2384-41 
2384-42 
2384-43 
2384-44 
2384445 
2384-46 
2385-47 
2385-48 
2385-49 
2385-50 
2385-51 
2385-52 
2385-53 
2386-54 
2386-55 
2386-56. 
2386-57 
2386-58 
2386-59 
2386-60 
2386-61 
2386-62 
2386-63 
2387-64 
2387-65 
2387-66 
2387-67 
2387-68 
2387-69 
2387-70 
2387-71 
2387-72 
2388-73 
2388-74 
2288-75 
2388-76 
2388-77 


| 2388-78 


2388-79 
2388-80 
2388-81 
2388-82 
2388-83 
2389-84 
2389-85 
2389-86 
2389-87 
2389-88 
2389-89 
2389-90 
2389-91 
2330-92 
2390-94 
2390-95 
2290-96 
2390-97 
2250-98 
2390-99 
2390- 1 
2390- 2 
2391- 3 
2301- 4 


WITNESSES— Continued 


frceef aa) 
10-C.J. 
Sec. 


40 Cye 
Page Note 
2391- 5 
2391- 7 
2391- 8 
2391- 9 
2292-10 
2392-11 
2392-12 
2392-13 
2392-14 
2392-15 
2393-16 
2393-17 
2393-19 
2393-20 
2393-22 
2393-23 
2393-24 
2393-25 
2393-26 
2393-27 
2393-28 
2394-29 
2394-30 
2394-31 
2214-32 
2394-33 
2394-34 
2394-35 
2394-36 
2395-37 
2395-38 
2395-39 
2395-40 
2395-41 
2395-42 
2395-43 
2395-44 
2395-45 
2395-46 
2395-47 
2396-48 
2396-49 
2896-50 
2396-51 
2396-52 
2396-53 
2396-54 
2396-55 
2296-56 
2397-57 
2297-58 
2397-59 
2397-60 
2397-61 
2397-62 
2397-63 
2397-64 
2398-65 
2398-66 
2398-67 
2398-68 
2398-69 
2398-70 
2899-71 
2339-72 
2399-73 
2399-74 
2399-75 
2399-76 
2399-77 
2399-78 
2399-79 
2399-80 
2400-81 
2400-82 
2400-83 
2400-84 
2400-85 
2410-86 
2400-87 
2401-88 
2401-89 
2401-90 
2402-91 
2402-92 
2402-93 
2402-94 
2402-95 
2402-96 
2403-97 
2403-98 
2403-99 
2403- 1 


615 
616 


40 Cye 
Page Note 
2403- 2 
2403- 4 
2403- 5 
2403- 6 
2404- 7 


| 2404- 8 


2404— 9 
2404-10 
2404-11 
2404-12 
2404-13 
2405-14 
2405-15 
2405-16 
2405-17 
2405-18 
2405-19 
2405-20 
2405-21 
2406-22 
2406-23 
2406-24 


2408-58 
2408-59 
2408-60 
2408-62 
2409-63 
2409-64 


» | 2409-65 
| 2409-66 


2409-67 
2409-68 


| 2409-69 


2409-70 


| 2409-71 


2410-73 
2410-74 
2410-75 
2410-76 
2410-77 
2410-78 
2410-79 
2410-80 
2410-81 
2411-82 
2411-83 
2411-84 
2411-85 
2411-86 
2411-87 
2411-88 
2411-89 
2411-90 
2412-91 
2412-92 
2412-93 
2412-94 


| 2412-95 


2412-96 
2412-97 
2412-98 


( 
10 CS. 


Sec. 


40 Cye 


70 C.J. 


Page Note Sec. 


2412-99 
2412- 1 
2412- 2 
2412- 3 
2412- 4 


2412-5 
2412- 6 
2412- 7 
2412- 8 
2413- 9 
2413-10 
2413-11 
2413-12 
2413-13 
2413-14 
2413-15 
2413-16 
2413-1T 
2413-18 
2413-19 
2414-20 
2414-21 
2414-22 
2414-23 
2414-24 
2414-25 
2414-26 
2414-27 
2414-28 
2414-29 
2414-30 
2414-31 
2415-32 
2415-33 
2415-34 
2415-35 
2415-36 
2415-37 
2416-38 
2416-39 
2416-40 
2416-41 
2416-42 


| 2416-43 


2416-44 

2416-45 
2417-46 
2417-47 
2417-48 
2417-51 

2417-52 

2417-53 

2417-54 
2417-55 
2417-56 
2417-57 
2417-58 
2417-59 
2417-60 
2417-61 
2417-62 
2417-63 
2417-64 

2417-65 
2417-66 
2418-67 
2418-68 
2418-69 
2418-70 
2418-71 
2418-72 
2418-73 
2418-75 
2419-76 
2419-77 
2419-78 
2419-79 
2419-80 
2419-81 
2419-82 
2419-83 
2419-84 
2419-85 
2420-87 
2420-88 
2420-89 
2421-90 
2421-91 
2422-92 
2422-93 
2422-94 
2422-95 


40 Cyc 
Page Note 
2422-97 
2423-98 
2423-99 
2423- 1 
2423- 2 
2423- 3 
2423- 4 
2424-5. 
2424— 6 
2424-— 7 
2424— 3 
2424- 9 
2424-10 
2424-11 
2424-12 
2425-13 
2425-14 
2425-15 
2425-16 
2425-17 
2425-18 
2425-19 
2425-20 _ 
2425-21 
2425-22 
2425-23 
2426-24 
2427-26 
2427-27 
2427-28 
2429-29 
2429-30 
2429-31 
2430-32 
2430-33 
2430-34 
2420-35 
2430-36 
2420-37 
2430-38 
2430-39 
2430-40 
2430-41 
2430-43 
2431-44 
2431-45 
2431-46 
2481- 47 
2431--48 
2431-49 
2431-50 
2432-51 
2432-52 
2422-53 
2432-54 
2432-55 
2432-56 
2432-57 
2432-58 
2432-59 
2432-60 
2433-61 
2433-62 
2433-63 
2433-64 
2433-65 
2433-66 
2433-67 
2433-68 
2435-69 
2435-70 
2435-71 
2435-72 
2435-73 
2435-74 
2435-75 
2485-76 
2435-77 
2435-78 
2435-79 


‘js 2435-80 


2436-81 
2436-82 
2436-83 
2436-84 
2436-85 
2436-86 
2436-87 
2436-89 
2436-90 
2437-91 
2437-92 
2437-93 


— 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


a, , 

40 Cye 700.3.) 40 Cyc 70 C.J, 

Passe Note Sec. |Page Note Sec. 
2437-94 Til =| 2452-95 748 
2437-95 T11 | 2452-97 T48 
2437-96 711 2452-98 746 
2438-97 711 =| 2452-99 749 
2438-98 Til =| 2453-1 763 
2488-99 Til | 2453- 2 763 
2438-1 712 | 2453-3 763 
2435- 2 713 =| 2454- 4 750, 
2439- 4 718 2454- 5 750 
2440- 5 718 | 2454- 6 750 
2440- 7 718 2454- 7 750 
2440- 9 718 2454- 8 754 
2440-10 718 2454- 9 754 
2440-11 Tis 2454-10 764 
2440-12 718 2454-11 764 
2440-13 718 2454-12 764 
2440-14 718 2455-13. TH4 
2440-16 719 2455-14 754 
2440-15 719 2455-15 754 
2440-17 719 2455-16 754 
2441-18 722 | 2455-17 TAD 
2441-19 718 2455-18 749 
2441-20 720 2455-19 764 
2441-21 720 2455-20 764 
2441-22 720 2455-21 764 
2441-23 721 | 2455-22 749 
2441-24 721 2455-23 750 
2441-25 721 2455-24 T5T 
2442-26 721 2456-25 BY) 
2442-27 722, 2456-26 TST 
2442-29 723 2456-27 749 
2442-30 723 2455-28 750 
2442-32 725 2456-29 749 
2442-33 725 | 2456-30 764 
2442-34 725 2456-31 762 
2442-35 725 2457-32 762 
2442-36 725 2457-33 762 
2442-37 137 2457-34 762 
2443-38 739 2457-35 760 
2443-39 73) 2457-36 760 
2443-40 738 | 2457-37 760 
2443-41 736 | 2457-38 760 
2443-42 736 | 2457-39 Hvid. § 531 
2443-43 736 2457-40 760 
2443-44 736 2457-41 761 
2443-45 736. | 2457-42 761 
2443-46 736 | 2457-43 760 
2443-47 736 | 2457-44 756 
2443-48 735 | 2458-45 756 
2443-49 735 2458-46 756 
9444-50 735° | 2458-47 T46 
2444-51 735 24°8-48 756 
2444-52 735 2458-49 748 
2444-53 726 2459-50 763 
2446-54 TT | 2459-51 763 
2446-55 727 2459-52 763 
2446-56 726 | 2459-53 763 
2446-57 726 2459-54 763 
2446-58 730 | 2459-55 751 
2447-59 726 2460-56 752 
2447-69 726 | 2460-57 152 
2447-61 729 2462-59 765 
2447-62 731 2462-60 165 
2447 63 731 | 2462-61 165 
2447-64 731 2462-62 765 
2447-65 734 | 2469-63 765 
2447-66 732 | 2462-64 765 
2447-69 740 | 2463-66 165 
2448-70 742 | 9469-67 769 
2449-72 743 | 2463-68 769 
2449-73 742 | 2463-69 769 
2449-74 748 | 2464-70 769 
2449-75 748 | 2464-71 769 
2449-76 748 | 2464-72 769 
2449-77 742 | 2464-73 769 
2449-78 App. & BH. | 2464-74 767 
§ 2796 | 2465-75 767 
2449-79 746 | 2466-76 767 
2450-80 Depositions | 2466-77 767 
§§ 198, 220 | 2466-78 767 
2450-81 744 | 2466-79 768 
2450-82 744 | 2467-80 768 
2450-83 744 | 2467-81 770 
2450-84 744 | 2467-82 770 
2450-85 745 | 2467-83 770 
2450-86 745 | 2467-84 770 
2450-87 745 | 2467-85 771 
2451-88 745 | 2467-86 171 
2451-89 746 | 2468-87 772 
2451-90 746 | 2468-88 7712 
2451-91 746 | 2468-89 772 
2451-92 746, 2468-90 772 
2451-93 746 “| 2468-92 173 
2452-94 746 .| 2468-93 773 


WITNESSES—Oontinued 


ry : —“ 
7OCJI!| 40 Cyc 
Sec. '|Page Note 


2489-94 


| 2489-95 


2489-96 


| 2489-98 


2489-99 
2489- 1 
2489- 2 
2490- 3 
2490- 4 
2450- 5 
2490- 6 
2490— 7 
2490- 8 
2490- 9 


| 2490-10 


2490-11 


| 2490-12 


paeaern Oe 
40 Cye - 
Pase Note 
2469-94 ' TT: | 
2469-95 713 
2470-96 App. & E. 
§ 2800 
Cr. L. § 3583 
2470-97 174 
2470-98 774 
2470-99 774 
2470- 1 T14 
2470- 2 774 
2470- 3 774 
2471- 4 774 
2471- 5 774 
2471- 6 774 
2471- 7 T15 
2471- 8 776 
2471- 9 7716 
2471-10 V7 
2471-11 TT 
2471-12 TT 
2472-13 778 
2472-14 7718 
2472-15 778 
2472-16 778 
2472-17 T78 
2472-18 778 
2473-20 778 
2473-21 7718 
2473-22 778 
2473-23 T718 
2473-24 778 
2473-25 779 
2474-26 780 
2475-27 179 
2475-28 780 
2475-29 779 
2475-30 780 
2476-31 782 
2476-32 782 
2476-33 781 
2476-34 781 
2476-35 781 
2476-37 784 
2476-38 . 784 
2477-39 784 
2477-40 785. 
2477-AL 785 
2477-42 785 
2477-43 786 
2477-44 786 
2477-45 786 
2477-46 786 
2477-47 787 
2478-48 827 
2479-49 827 
2479-50 787 
2479-51 787 
2479-52 788 
2479-54 789 
2479-55 789 
2480-56 790 
2480-57 791 
2480-58 791 
2480-59 792 
2481-60 792 
2481-62 792 
2481-63 792 
2481-64 795 
2483-65 795 
2483-66 795 
2484-67 795 
2484-68 195 
2484-69 794 
2484-70 796 
2484-71 796 
2484-73 1012 
2484-74 797 
2485-75 797 
2486-76 798 
2486-77 798 
2486-78 798 
2486-79 800 
2487-80 800 
2487-81 801 
2487-82 801 
2488-83 801 
2488-84 799 
2488-85 799 
2488-87 1006 
2488-88 1017 
2488-89 1012 
2488-90 1019 
2488-91 1014 
2489-02 1012 


10 C.J, 


Sec. 
1165 
1167 
1167 
1162 
1024 
1013 
1026 
1023 
1023 
1023 
1023 
1026 


1024 | 


+ 


40 Cyc 
Pease Note 
2501-94 
2504495 
2505-96 
2505-97 
2505-1 


2529-37 
2529-38 
2529-39 
2529-40 
2529-41 
2530-43 
2530-44 
2530-45 
2530-47 
2530-48 
2530-49 
2530-50 
2530-51 
2530-53 
2530-54 
2531-55 
2531-56 
2531-57 
2531-58 
2531-60 
2531-61 
2531-62 


| 2531-63 
| 2531-64 
| 2532-65 


2532-66 
2532-67 
2522-68 
2532-69 


| 2532-70 


2532-71 
2533-73 


}| 2533-74 


2533-75 
2533-76 
2533-17 


| 2533-78 
| 9533-79 


2533-80 


XXIV 


ee 
40 Cyc 10 CS 


Page Note See. 
2536-1 880 
2536-2 880 
2536-3 880 
2536-4 880 
2536-5 880 
2536-6 880 
2536-7 880 
2536-8 880 
2536-9 880 
2536-10 880 
2536-11 880 
2536-12 880 
2536-13 875 
2536-14 875 
2536-15 875 
2537-16 8% 
2537-17 887 
2537-18 887 
2537-21 871 
2537-22 871 
2537-23 871 
2537-24 873 
2538-26 875 
2588-27 876 
2538-28 876 
2538-29 876 
2539-30 876 
2540-37 874 
2540-38 874 
2540-39 Grand Jur- 

ies § 108 
2540-40 877 
2540-41 877 
2540-42 877 
2541-43 877 
2541-44 8717 
2541-45 878 
2541-46 878 
2541-47 879 
2541-52 880 
2541-53 880 
2541-54 880 
2542-55 880 
2542-56 880 
2542-57 880 
2542-58 880 
2542-59 880 
2542-60 880 
2542-61 880 
2542-62 880 
2548-63 880 
2543-67 876, 884 
2544-68 884 
2544-69 884 
2544-70 876 
2545-71 884 
2545-72 884 
2545-73 884 
2545-74 884 
2545-77 886 
2546-79 825, 
2546-80 899 
2546-81 899 

2546-82 899 
2546-83 Grand Jur- 

ies § 107 

2547-85 900 
2547-86 900 
2547-87 $00 
2547-88 901 
2547-89 901 
2547-90 901 
2547-91 906 
2548-92 906 
2548-93, 906 
2548-94 906 
2548-95 906 
2548-96 906 
2549-97 906 
2549-98 907 
2549-99 307 
2549-1 650 
2549-2 907 
2549-3 907 
2549-4 907 
2549-5 908 
2549-6 908 
2550-7 908 
2550-8 909 
2550-9 909 
2550-10 909 
2551-11 909 
2551-12 909 
2551-13 909 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


a copiers 
40 Cyc 40 C.J. 


Page Note Sec. 
2551-14 909 
251-15 Cr. L. § 3759 
2551-16 909 
2552-19 910 
2552-20 Pleading 
; § 1012, 
Discovery 

§7 

2552-21 Hab. Corp. 
§ 88 
2552-22 911 
2552-23 911 
2552-25 S11 
2552-26 912 
2552-27 912 
2553-29 912 
2553-30 912 
2558-31 912 
2554-33 913 
2554-34 913 
2554-35 913 
2555-36 914 
2555-37 916 
2555-38 916 
2555-39 915 
2555-40 915 
255541 915 
2555-42 981 
2555-43 981 
2555-45 982 
2556-46 982 
2556-47 983 
2556-48. 983 
2556-49 983 
2556-56 982 
2556-51 984 
2557-52 984 
2557-53 984 
2557-54 985 
2557-55 985 
2557-56 986 
2558-57 986 
2558-58 987 
2558-61 988 
2558-62 989 
2558-63 990 
2559-65 991 
2560-66 991 
2560-67 991 
2560-68 991 
2560-69 1147 
2560-70 993 
2561-71 993 
2561-72 993 
2561-73 994 
2561-74 994 
2561-75 995 
2592-76 995 
2552-77 995 
2562-78 995 
2562-80 996 
2562-81 995 
2562 82 999 
2562-83 999 
2562-84 1003 
2562-85 997 
2563-86 997 
2563-87 $98 
2563-88 998 
2563-89 1001 
2563-90 1004 
2563-91 1004 
2563-92 1004 
2563-93 1004 
2563-94 1005 
2564-95 1005 
2564-96 1005 
2564-97 1006 
2564-98 1008 
2564-1 1620 
2565- 2 1020 
2565- 3 1026 
2565- 4 1024 
2565- 5 1013 
2565- 6 1013 
2565— 7 1013 
2565- 8 1015 
2566- 9 1023 
2566-10 1023 
2566-11 1023 
2566-12 1012 
2566-13 1012 
2568-14 1012 
2569-15 1012 


WITNESSES— Continued 


' 40 Cye 


Page Note 
2569-16 
2569-17 
2569-18 
2569-19 
2570-21 
2570-22 
2570-23 
2571-24 
2571-25 
2571-26. 
2571-27 
2571-28 
2571-29 
2571-30 
2572-31 
2572-32 
2573-33 
2573-34 
2573-35 
2573-36 
2574-37 
2574-38 
2574-39 
2574-40 
2574-41 
2574-42 
2575-43 
2575-44 
2575-45 
2575-46 
2575-47 
2575-48 
2575-49 
2575-50 
2575-51 
2575-52 
2576-53 
2576-54 
2576-55 
2576-56 
2576-57 
2576-58 
2576-59 
2577-60 
2577-61 
2577-62 
2577-63 
2577-64 
2577-65 
2577-66 
2577-67 
2577-70 
2577-71 
2577-713 
2578-74 
2578-75 
AT9-16 
2579-77 
2579-78 
2579-79 
2579-80 
2579-82 
2579-83 
2579-84: 
2579-86 
2579-87 
2580-88 
2580-89 
2780-90 
2580-91 
2580-92 
2580-93 
2580-94 
2580-95 
2580-96 
2580-97 
2580-98 
2580-99 
2581- 1 
2581- 2 
2681- 3 
2581- 4 
2581- 5 
2581- 6 
2581- 8 
2582- 9 
2582-11 
2582-12 
2582-13 
2583-14 
2583-15 
2583-16 
2583-17 
2583-18 


poets 
70 CS. 


Sec. 
1012 
1003 
1011 
1010 
1010 
1341 
1008 
1030 
1030 
1030 
1036 


pa 
40 Cye 70CJ.| 40 Cye 
Page Note Sec. |Page Note 
2583-19 927 2598-20 
2583-20 ° 927 | 2538-21 
2583-21 917 | 2599-22 
2583-22 917 | 2599-23 
2583-23 930 2599-24 
2584-26 921 | 2599-25 
2584-27 921 2600-26 
2584-28 934 | 2300-27 
2584-29 934 2600-28 
2584-30 919 2600-29 
2584-31 1072 | 2600-30 
2584-32 920 2600-31 
2584-34 962 | 2600-32 
2584-35 962 2600-34 
2585-36 962 | 2600-35 
2585-37 962 | 2601-36 
2585-38 962, | 2601-37 
2585-39 962 | 2602-38 
2585-40 962 2602-39 
2585-41 963 | 2602-40 
2585-42 963 | 2602-41 
2585-43 963 | 2602-42 
2585-44 861 | 2603-43 
2583-45 952 | 2603-44 
2586-46 952 | 2603-45 
2586-47 952 2603-48 
2586-48 952 2603-50 
2686-49 952 | 2604-51 
2586-50 952 | 2604-52 
2586-51 969 | 2605-53 
2588-53 969 | 2605-54 
2588-55 970 | 2605-55 
2589-56 970 | 2606-56 
2589-57 97 2606-57 
2589-58 +970 | 2606-58 
2A89-59 970 | 2607-61 
2589-60 970 2608-62 
2589-61 971 | 2608-63 
2590-62 971 | 2608-64 
2590-63 71 2608-65 
2550-64 $71 2609-66 
2590-65 971 | 2609-67 
2590-66 976 | 2610-68 
2590-67 972 | 2610-69 
2590-68 972 | 2610-70 
2590-69 $72 2610-71 
2590-70 973 2610-72 
2591-71 973 | 2610-73 
2591-72 973 2611-75 
2591-73 953 | 2611-76 
2591-74 965 | 2611-77 
2591-76 93 2611-78 
2591-77 956 2611-79 
2591-79 958 | 2611-80 
2592-80 958 | 2611-81 
2592-81 959 | 2611-82 
2592-82 977 | 2611-83 
2592-83 936 | 2612-84 
2592-84 979 | 2612-85 
2592-85 975 | 2612-86 
2592-86 974 | 2612-87 
2592-87 978 | 2612-88 
2592-88 980 | 2612-89 
2593-90 Trial §§ 2612-90 
340-851 2612-91 
Cr. L. §§ 2612-92 
2291-2293 2612-93 
2593-91 re 2812-95 
2593-92 % 2613 96 
2593-93 ba 2613-97 
2593-94 MS 2613-98 
2593-95 sf 2613-99 
2593-96 a 2613- 1 
2593-97 es 2h14— 2 
2594-98 % 2614- 3 
2594-99 os 2614 4 
2594-— 2 1082 | 2614-5 
2504— 3 1032 2614- 6 
2594— 4 1035 | 2614- 7 
2595- 5 1035 2615- 8 
2595- 6 1036 | 2615- 9 
2595- 7 1039 | 2615-10 
2596- 8 1089 | 2615-11 
2597- 9 1041 2615-12 
2597-10 1041 | 2515-13 
2597-11 1041 | 2615-14 
2598-12 1041 | 2616-15 
2598-13 1041 2616-16 
2598-14 1041 | 2616-17 
2598-15 1041 2616-19 
2598-16 1041 | 2616-20 
2598-17 1043 | 2616-21 
2598-18 1043 | 2616-22 
2598-19 1043 | 2617-23 


QoS 
10 C.J. 


Sec. 

1043 
1043 
1043 
1043 
1043 
1042 
1043 
1043 
1043 
1043 
1043 
1043 
1042 
1044 
1044 
1044, 
1044> 
1082 
1069 
1049 
1049 
1049 


, 1049 


1070 
1050 
1113 
1045 
1045 
1045 


40: Cye 

Page Note 
2618-24 
2618-25 
2618-26 
2618-29 
2618-30 
2618-31 
2619-32. 
2619-33, 
2619-34 
2619-35 
2619-36 
2619-37 
2619-38 
2619-39 
2620-40 
2620-41 
2620-42 
2620-43 
2620-44 
2620-45 
2620-46 
2620-47 
2620-48 
2620-49: 
2620-50 
2620-52 
2620-53, 
2620-54 
2621-55 
2621-56. 
2622-57 
2622-58 
2622-60 
2623-61 
2624-62 
2624-63 
2624-64 
2624-65. 
2624-66, 
2624-68 
2624-69 
624-70 

624-71 
2625-72 
2625-73 
2626-74 
2626-75 
2626-76 
2626-77 
2626-78 
2626-79 
2626-80 
2626-81 
2627-82 
2627-83 
2627-84 
2627-85 
2627-86 
2627-87 
2427-88 
2627-90 
2628-91 
2628-93 
2628-93 
2ROR-94 
2629-95 
2629-96 
2629-97 
2629-99 
2630- 1 
26380- 2 
2630- 3 
2630- 4 
2630- 5 
2630-— 6 
2620- 7 
2630- 8 
2630- 9 
2620-10 
2HS1-AL 
2631-12 
2631-13 
2631-14 
2631-15 
2631-16 
2631-17 
2631-18 
2631-19 
2632-20 
2632-21 
2632-22 
2632-23 
2632-24 
2632-25 


1094, 


40 Cye 
Page Note 


2632-26 
2632-27 
2632-28 
2632-29 
2632-30 
2632-32 
2633-34 
2638-35 
2633-36 
2634-37 
2634-38 
2635-39 


2828-71 
2639-72 
2639-73 
2629-74 
2633-75 
2639-76 
2639-77 
2639-78 
2639-79 
2633-80 
2639-81 

39-82 
2640-84 
2640-85 
2640-86 
2640-87 
2640-88 
2641-89 
2641-90 
2641-92 
2641-93 
2542-94 
2642-95 
2642-96 
2642-97 
2642-98 
2642-99 
2342-1 
2642- 2 
2642-3 
2643- 4 
2643- 5 
2643- 6 
2643- 7 
2643- 8 
2643- 9 
2644-11 
2644-12, 
2644-14 
2644-15 
2644-16 
2644-17 
2645-21 
2645-22 
2645-23 
2645-24 
2645-25 
2645-26 
2645-27 
2AAS-28 
2646-29 
2646-30 
2646-31 


1107 
1105 


— 
70 C.J. 
Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 
Page Note 
2646-32 
2646-33 
2646-34 
2946-35 
2646-36 
2646-37 
2647-39 
264740 
2647-41 
2647-42 
2647-44 
2647-45 
264848 
2648-49 


*| 2548-50 


es 


2648-51 
2648-52 
2648-53 
2648-54 
2648-55 
2648-56 
2648-57 
2648-58 
2648-59 
2648-60 
2648-61 
2649-63 
2649-64 
2649-65 
2649-66 
2849-67 
2649-68 
2649-69 
2649-70 
2649-71 
2650-72 
2650-73 
2650-74 
2650-75 
2650-76 
2650-77 
2651-78 
2651-79 
2651-80 
2651-81 
2651-82 
2651-83 
2651-84 
2651-85 
2652-86 
2852-87. 
2652-88 
2653-89 
2653-90 
2653-91 
2653-92 
2653-93 
2653-94 
2653-95 
2653-96 
2653-97 
2654-98 
2655-3 
2655- 4 
2655— 5 
2655- 6 
2656— 7 
2656— 8 
2656- 9 
2656-10 
2656-11 
2656-13 
2656-14 
2657-15 
2657-16 
2657-17 
2657-18 
2657-19 
2657-20 
2657-21 
2658-22 
2658-23 
2658-24 
2658-25 
2658-26 
2658-27 
2659-28 
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WITNESSES 
(Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 34] 


ANALYSIS 
I DEFINITION [sub-analysis p 1] 


F II. ATTENDANCE [sub-analysis p 1] 
Ili. COMPETENCY [sub-analysis p 3] 
IV. EXAMINATION [sub-analysis p 16] 
V. CREDIBILITY AND IMPEACHMENT [sub-analysis p 23] 


SUB-ANALYSIS 
I. DEFINITION [§ 1] p 34 
II. ATTENDANCE [§§ 2-107] p 34 
A. In General [§ 2] p 34 
. B. Authority To Compel Attendance [§§ 3-4] p 34 
. 1. Courts and Officers Thereof [§ 3] p 34 
2. Administrative or Legislative Bodies or Officers [§ 4] p 35 
C. Right of Accused to Compulsory Process [§§ 5-11] p 35 
1. In General [§ 5] p 35 
2. At Public Expense [§ 6] p 36 
3. At Particular Time or Stage of Proceeding [§ 7] p 37 
4. Witnesses [§§ 8-10] p 37 
a. In General [§ 8] p 37 
b. Actual Attendance or Presence [§ 9] p 38 
ce. Number [§ 10] p 38 
5. Process and Service Thereof [§ 11] p 38 
D. Persons Who May Be Required To Appear and Testify [§§ 12-16] p 39 
1. In General [§ 12] p 39 
2. Parties and Interested Persons [§ 13] p 40 
3. Convicts and Other Prisoners [§ 14] p 41 
4. Privileges and Exemptions [§§ 15-16] p 41 
a. In General [§ 15] p 41 
b. Professional or Expert Witness [§ 16] p 41 
E. Residence of Witness and Place Where Attendance May Be Required [§§ 17-20] p 42 
1. In General [§ 17] p 42 
2. State Courts [§ 18] p 42 
3. Federal Courts [§ 19] p 43 
4. Canadian Courts [§ 20] p 43 
EF. Time When Attendance May Be Required [§ 21] p 43 
G. Process and Proceedings To Compel Attendance and Production of Documents [§§ 22-61] p 43 
1. Subpena [§§ 22-48] p 43 
a. In General; Subpena ad Testificandum [§§ 22-31] p 43 
(1) Definition and Nature [§ 22] p 43 
(2) Necessity [§ 23] p 44 
‘ (3) Form and Contents [§ 24] p 44 
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(4) Isswance [§ 25] p 45 
(5) Service [§ 26] p 46 
(6) Return or Proof of Service [§ 27] p 47 
(7) Compliance [§§ 28-29] p 47 
(a) In General [§ 28].p 47 
(b) Excuses for Nonattendance [§ 29] p 47 
(8) Continued Attendance under Original Subpoena [§ 30] p 48 
(9) Quashal or Suppression of Subpena [§ 31] p 48 
b. Subpena Duces Tecum [§§ 32-42] p 48 
(1) Definition and Nature [§ 32] p 48 
(2) Necessity [§ 33] p 48 
(3) Power To Issue [§ 34] p 48 i 
(4) In What Proceedings Issuable [§ 35] p 49 my 
(5) To Whom Writ Runs [§ 36] p 49 
(6) What May Be Required To Be Produced [§ 37] p 50 
(7) Form and Requisites [§ 38] p 51 
(8) Motion or Application for Writ [§ 39] p 52 
(9) Issuance or Refusal [§ 40] p 53 
(10) Compliance [§ 41] p:53s 
(11) Setting Aside or Vacating Subpena [§ 42] p 55 
e. Payment or Tender of Fees and Mileage in Advance [§ 43] p 55 
d. Disobedience to Subpena or Refusal To Testify as Contempt [§ 44] p 57 
e. Damages, Penalties, and Oriminal Liability for Failure To Obey Subpena [§§ 45-48] 
p 60 
(1) Damages [§ 45] p 60 
(2) Penalty or Forfeiture [§§ 46-47] p 61 . 
(a) In General [§ 46] p 61 . 
(b) Proceedings for Enforcement [§ 47] p 61 
(3) Criminal Liability [§ 48] p 62 
2. Attachment [§§ 49-53] p 62 
a. In General [§ 49] p 62 
b. Necessity for Service of, and Disobedience to, Subpena [§ 50] p 63 
ce. Application for Attachment [§ 51] p 63 
d. To Whom Directed [§ 52] P 64 
e. Hxecution and Return [§ 53] p 64 
3. Habeas Corpus ad Testificandum [§§ 54-57] p 64 
a. In General [§ 54] p 64 : 
b. Application for Writ, and Issuance [§ 55] p 64 
e. Compliance and Enforcement [§ 56] p 64 
d. Quashal of Writ [§ 57] p 65 
4. Order to Counsel To Produce Witnesses [§ 58] p 65 
5. Recognizance or Security for Appearance [§§ 59-60] p 65 
a. In General [§ 59] p 65 
b. Taking into Custody, Commitment, and Detention of Witness Failing To Give Security 
[§ 60] p 66 
6. Choice of Process To Be Employed [§ 61] p 67 
H. Compensation [§§ 62-107] p 67 
1. Right in General [§ 62] p 67 
2. Attendance and Testimony [§§ 63-66] p 67 
a. Necessity and Nature of Attendance in General [§ 63] p 67 
b. Voluntary Attendance [§ 64] p 68 
e. Failure To Testify [§ 65] p 69 
d. Continuance or Postponement of Trial [§ 66] p 69 
3. Persons Eniitled [§§ 67-73] p 69 
a. In General [§ 67] p 69 
b. Parties to Sut [§ 68] p 69 
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e. Husband or Wife of Party to Suit [§ 69] p 70 
da. Attorneys [§ 70] p 70 
e. Agents of Party to Suit; Officers and Members of Corporate Rae to Suit [§ 71] p7 
f. Public Officers and Employees [§ 72] p 71 
g. Witnesses in Criminal Prosecutions [§ 73] p 71 
4. Residence of Witness [§ 74] p 71 
5. Persons Liable; Liability and Defenses in General [§§ 75-77] p 72 
a. Civil Actions [§ 75] p 72 
b. Criminal Proceedings [§ 76] p 72 
ce. Probate Proceedings [§ 77] p 72 
6. Amount and Items Recoverable [§§ 78-95] p 13 
In General [§ 78] p 73 
Period of Attendance [§ 79] p 73 
Period of Detention [§ 80] p 73 
Attendance in Several Cases [§ 81] p 74 
Two Attendances on Same Day in Same Matter [§ 82] p 74 
Time Spent in Traveling and in Finding Papers Called for [§ 83] p 74 
Witness Summoned by Both Parties [§ 84] p 75 
Compensation of Experts [§§ 85-89] p 75 
(1) In General [§ 85] p 75 
(2) Expert Testimony Generally [§ 86] p 75 
(3) Testimony Requiring Special Preparation; Quantum Meruit [§ 87] p 76 
(4) Services Rendered under Special Contract [§ 88] p 76 
(5) Criminal Trials; Election Contests [§ 89] p 77 
i, Mileage and Expenses [§§ 90-95] p 77 
(1) In General [§ 90] p 77 
(2) Witnesses Residing outside State, County, or Federal District [§§ 91-93] p 77 
(a) In Civil Actions [§ 91] p 77 
(b) In Criminal Actions [§ 92] p 78 
(c) In Actions in Federal Courts [§ 93] p 78 
(3) Continuance or Postponement of Trial [§ 94] p 79 
(4) Computation of Mileage [§ 95] p 79 
7. Statement, Affidavit, and Certificate [§§ 96-97] p 79 
a. In General [§ 96] p 79 
b. Time of Filing, Contents, Validity, and Effect [§ 97] p 79 
8. Payment [§ 98] p 80 
9. Remedies To Enforce Payment [§§ 99-105] p 80 
. In General [§ 99] p 80 
. Limitations [§ 100] p 81 
. Jurisdiction [§ 101] p 81 
. Pleading [§ 102] p 81 
. Issues and Proof [§ 103] p 81 
. Hvidence [§ 104] p 81 
. Questions of Fact [§ 105] p 82 
10. Recovery Back of Fees Paid [§ 106] p 82 
11. Penalty for Corruptly Making Excessive Claim [§ 107] p 82 


III. COMPETENCY [{§§ 108-640] p 82 
A. Essentials [§§ 108-259] p 82 

1. In General |§ 108] p 82 

2. Statutory Provisions [§ 109] p 83 

3. What Law Governs [§ 110] p 83 

4. Knowledge of Facts [§§ 111-119] p 83 
a. In General [§ 111] p 83 
b. Source of, and Method of, Obtaining Knowledge [§ 112] p 86 
e. Extent of Knowledge [§ 113] p 87 
d. Time of Acquiring Knowledge [§ 114] p 88 
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e. Purpose for Which Knowledge Acquired [§ 115] p 88 
f£. Memory of Facts [§§ 116-117] p 88 
(1) In General [§ 116] p 88 
(2) Contents of Lost Writing [§ 117] p 89 
g. Possession of Memoranda [§ 118] p 89 
h. Witnesses as to Character or Reputation [§ 119] p 89 
5. Race or Color [§ 120] p 91 
6. Mental Capacity [§§ 121-125] p 91 
a. In General [§ 121] p 91 
b. Children [§ 122] p 92 
e. Mentally Defective Persons [§ 123] p 94 
d. Intoxication [§ 124] p 96 
e. Influence of Drugs [§ 125] p 97 
7. Physical Condition [§§ 126-127] p 97 
a. Deaf and Dumb Persons [§ 126] p 97 
b. Weak or Ill Persons [§ 127] p 97 
8. Religious Belief [§ 128] p 97 
9. Appreciation of Nature and lg of Oath [$$ 129-130] p 99 
a. In General [§ 129] p100%* ~* 
b. Children [§ 130] p 100 
10. Character and Conduct [§§ 131-143] p 105 
a. In General [§ 131] p 105 
b. Conviction of Crime [§§ 1382-143] p 105 
(1) General Principles [§§ 132-133] p 105 
(a) At Common Law [§ 132] p 105 
(b) Statutory Rules [§ 133] p 106 
(2) Particular Offenses [§§ 134-135] p 108 ‘: 
(a) At Common Law [§ 134]. p 108 
(b) Under Statutes [§ 135] p 110 
(3). Conviction in Court of Other Jurisdiction [§ 136] p 112 
(4) Necessity for Conviction [§ 137] p 113 
(5) Necessity for Sentence or Judgment [§ 138] p 114 
(6) Effect of Acceptance of Sentence; of Appeal [§ 139] p 115 
(7) Suspension of Pronouncing Sentence or of Sentence [§ 140] p 115 
(8) Restoration of Competency [§%- 141-143] p 115 _ 
(a) Endurance of Punishment [§ 141] p 115 
(b) Reversal or Setting Aside of Conviction [§ 142] p 116 
(c) Pardon [§ 143] p 116 
11. Relationship to Party [§§ 144-235] p 117 . 
a. Family Relation Generally [§ 144] p 117 
b. Husband and Wife [§§ 145-231] p 118 
(1) Competency in General [§ 145] p 118 : 
(2) Statutory Modification of Rule as to Exclusion [§§ 146-148] p 120 
(a) In General [§ 146] p 120 
(b) Civil or Criminal Character of Proceeding [§ 147] p 122 
(ec) Time of Taking Effect [§ 148] p 122 - 
(3) Existence and Validity of Marital Relation [§§ 149-153] p 123 
(a) In General [§ 149] p 123 — Wg 
(b) Validity of Marriage [§ 150] p 123 4 
(c) Death of One Spouse [§ 151] p 124 
(d) Absolute Divorce or Annulment of Marriage [§ 152] p 125 
(e) Separation of Spouses and Limited Divorce [§ 153] p 126 
(4) Nature of Interest and Effect of Testimony on Rights of Witness or Spouse [§§ 
154-162] p 126 
(a) Testimony Not Affecting Spouse [§§ 154-155] p 126 
aa. In General [§ 154] p 126 
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bb. Character of Testimony as Affecting Competency of Witness mm Gen- 
eral [§ 155] p 127 
(b) Character of Spouse’s Interest [§§ 156-157] p 127 
aa. Where a Party [§ 156] p 127 
bb. Where Not Party [§ 157] p 127 
(c) Testimony for or against Interest of Witness [§§ 158-159] p 128 
aa. In General [§ 158] p 128 
bb. Joinder of Spouses as Coparties [§ 159] p 129 
(d) Competency for, but Not Against, Spouse [§§ 160-161] p 131 
aa. In General [§ 160] p 131 
bb. Cross-Examination of Spouse Testifying for Husband or Wife 
[§ 161] p 132 
(e) Competency for Spouse Where Competent against [§ 162] p 133 
(5) Agency and Consent of Spouse [§§ 163-168] p 133 
(a) Agency of One Spouse for Other [§§ 163-165] p 133 
aa. Competency of Agent Spouse in General [§ 163] p 133 
bb. Existence and Proof of Agency [§ 164] p 135 
ec. Character and Scope of Evidence [§ 165] p 136 
_ (b) Consent of Spouse or Witness [§§ 166-168] p 138 
aa. In General [§ 166] p 138 
bb. Consent of Spouse [§ 167] p 138 
ec. Consent of Witness [§. 168] p 139 
(6) Compelling Testimony [§ 169] p 139 
(7) Indirect Testimony [§§ 170-173] p 140 
: ~ (a) In General [§ 170] p 140 
(b) Res Geste [§ 171] p 142 
(c) Evidence in Other Proceedings or Procured by Search Warrant [§ 172] p 
142 
(d) Discovery [§ 173] p 143 
(8) Competency of Spouse for Purposes of Rebuttal [§ 174] p 143 
(9) Testimony as to Particular Facts or Issues [§§ 175-179] p 143 
(a) Marriage [§ 175] p 143 
(b) Nonaccess and Legitimacy of Children [§§ 176-177] p 144 
aa. In General [§ 176] p 144 
bb. In Bastardy Proceedings [§ 177] p 147 
(c) Fraud or Undue Influence [§ 178] p 147 
(d) Contradiction, Impeachment, or Corroboration of Other Spouse [§ 179] p 
148 
(10) Testimony in Particular Actions or Proceedings [§§ 180-231] p 149 
(a) Interlocutory or Collateral Proceeding [§ 180] p 149 
(b) Proceeding before Grand Jury [§ 181] p 149 
(c) Ciwil Actions [§§ 182-199] p 149 
aa. Between Husband and Wife [§§ 182-187] p 149 
(aa) Im General [§ 182] p 149 
(bb) Annulment of Marriage [§ 183] p 150 
(cc) Divorce and Related Proceedings [§§ 184-187] p 150 
aaa. In General [§ 184] p 150 
bbb. Statutes Permitting Testimony on Issue of Cruelty 
[§ 185] p 152 
eee. Incompetence To Testify as to Adultery [§ 186] p 152 
ddd. Competency as Affected by Personal or Other Charac- 
ter of Service [§ 187] p 154 
bb. By or against Spouse and Others Jointly [§ 188] p 155 
ec. By or against Spouse in Representative Capacity [§ 189] p 155 
dd. Action Which Might Have Been Brought by or against Wife if Un- 
married [§ 190] p 156 
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ee. Actions Concerning Separate Property or Interests of Spouses [§§ 
191-192] p 157 
(aa) Separate Property of Wife [§ 191] p 157 
(bb) Statutes Regulating Competency in Actions Concerning Sep- 
arate Interests of Either Husband or Wife [§ 192] p 158 
ff. Actions Concerning Community Property [§ 193] p 158 
ge. Probate or Contest of Will [§ 194] p 159 
hh. Actions between Spouse and Third Persons[§§ 195-199] p 159 
(aa) For Necessaries Furnished Wife [§ 195] p 159 
(bb) Automobile Accident Actions [§ 196] p 159 
(cc) Alienation of Affections [§ 197] p 160 . 
(dd) Criminal Conversation [§ 198] p 161 s 
(ee) Carnal Assault [§ 199] p 162 ~ 
(d) Criminal Prosecutions [§§ 200-231] p 162 
aa. Of One Spouse for Offense against Other [$$ 200-226] p 162 
(aa) General Rules [§§ 200-204] p 162 
aaa. At Common Law and under General Statutes [§ 200] 
p 162 
“bbb. Specific Statutes [§ 201] p 163 
eee. Crimes Prior to Marriage [§ 202] p 164 
ddd. Crime against Spouse and Another [§ 203] p 164 
eee. Character of Testimony [§ 204] p 164 
(bb) Particular Applications [§§ 205-226] p 164 
aaa. Abandonment, Desertion, and Nonsupport [§ 205] p 
164 
bbb. Abortion [§ 206] p 165 
cece. Adultery [§§ 207-209] p 165 
(aaa) In General [§ 207] p 165 
(bbb) On Separate Indictment or Trial of Para- 
mour [§ 208] p 166 
(cece) On Joint Indictment of Spouse and Para- 
mour [§ 209] p 167 
ddd. Arson [§ 210] p 167 
eee. Assaults, Homicide, and Attempts Thereat [§ 211] p 
167 
fff. Bigamy or Polygamy [§§ 212-214] p 167 
(aaa) Testimony of First Wife or Husband [§§ 
212-213] p 167 
aaaa: In General [§ 212] p 167 
bbbb. Under Particular Statutory Provi- 
sions [§ 213] p 168 
(bbb) Testimony of Second or Bigamous Spouse 
[§ 214] p 169 
gge. Conspiracy [§ 215] p 169 
hhh. Disturbance of Peace [§ 216] p 169 
ii. Forgery [§ 217] p 169 
jjJ. Incest [§ 218] p 169 
kkk. Lewdness, “Pimping,’ and Transportation for Im- 
moral Purposes [§ 219] p 169 : 


x 


Il. 


mmm. 
non. 


Perjury [§ 220] p 170 
Procuring Mock Marriage [§ 221] p 170 
Rape [§§ 222-223] p 170 
(aaa) Of Third Person [§ 222] p 170 
(bbb) Of Wife by Husband before Marriage or 
with Husband’s Connivance during Mar- 
riage [§ 223] p171 
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ooo. Robbery, Theft, and Obtaining Money by False Pre- 
tenses [§ 224] p 171 
ppp. Slander [§ 225] p 171 
qqq. Threats [§ 226] p 172 
bb. Of Husband and Wife for Offense of Both [§ 227] p 172 
ce. Criminal Proceeding against Spouse and Others [§§ 228-230] p 172 
(aa) In General [§ 228] p 172 
(bb) Separate Trial for Joint Offense [§ 229] p 173 
(ec) Effect of Termination of Case against Spouse [§ 230] p 174 
dd. Prosecution for Offense against Children [§ 231] p 174 
e. Business Relation [§ 232] p 175 
d. Professional Relation [§§ 233-234] p 175 
, (1) Attorney and Client [§ 233] p 175 
f (2) Physician and Patient [§ 234] p 178 
e. Payment by Party for Expert Testimony [§ 235] p 179 
12. Judicial or Other Official Connection with Transaction [§§ 236-248] p 179 
a. Judges, Justices of the Peace, Magistrates, Htc. [§§ 236-237] p 179 
(1) In General [§ 236] p 179 
(2) Judge Presiding at Trial [§ 237] p 180 
b. Referees [§ 238] p 181 
e. Arbitrators [§ 239] p 181 
d. Commissioners and Appraisers [§ 240] p 181 
e. Grand Jurors [§ 241] p 181 
f. Trial Jurors [§ 242] p 182 
g. Jurors in Condemnation Proceedings [§ 243] p 182° 
h. Coroner’s Juror [§ 244] p 183 
1. Officers Summoning or in Charge of Juries [§ 245] p 183 
j. Clerks of Court {§ 246] p 183 
k. Prosecuting Attorneys and Assistants or Employees [§ 247] p 183 
1. Officers Making Sales [§ 248] p 183 
13. Objections and Determination Thereof [§§ 249-259] p 183 
. Necessity for Objection [§ 249] p 183 
. Who May Object [§ 250] p 184 
. Time for Objection [§ 251] p 184 
. Mode and Form of Objection [§ 252] p 184 
. Waiver of Objection [§ 253] p 185 
. Examination and Determination [§§ 254-259] p 186 
(1) Duty To Examine [§ 254] p 186 
(2) Presumptions and Burden of Proof [§ 255] p 187 
(3) Mode and Conduct of Examination [§§ 256-258] p 188 
(a) In General [§ 256] p 188 
(b) Religious Beliefs and Obligation of Oath [§ 257] p 190 
(c) Conviction of Crime, and Pardon [§ 258] p 190 
(4) Determination as to Competency [§ 259] p 191 
B. Parties and Persons Interested in Event [§§ 260-496] p 193 
1. Common-Law Rule of Incompetency [§\§ 260-272] p 193 
a. Parties to Actions [§ 260] p 193 
b. Interest [§§ 261-270] p 194 
(1) In General [§ 261] p 194 
(2) Extent of Interest [§§ 262-267] p 195 
(a) In General [§ 262] p 195 
(b) Party to Instrument Involved in Suit [§ 263] p 197 
(c) Liability for Costs of Suit [§ 264] p 197 
(d) Member or Stockholder in Party Association or Corporation [§ 265] p 197 
(e) Interest in Fine, Penalty, or Forfeiture [§ 266] p 199 
(£) Vendor or Grantor [§ 267] p 199 
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(3) Time of Interest [§ 268] p 200 
(4) Testimony against Interest [§ 269] p 200 
(5) Release of Interest, and Waiver of Objections to Witness [§ 270] p 200 
ce. Subject Matter [§ 271] p 201 
d. Time for Objections [§ 272] p 202 
2. Statutory Rule of Competency [§§ 273-274] p 202 
a. In General [§ 273] p 202 
b. Particular Statutes Construed [§ 274] p 205 
3. Actions by or against Representatives, Survivors, or Successors in Title or Interest of 
Persons Deceased or Incompetent [§§ 275-496] p 206 
a. In General [§ 275] p 206 
b. Actions or Proceedings in Which Testimony Excluded [§§ REPORT 211 
(1) In General [§ 276] p 211 
(2) Representative Capacity, Title, or Interest of Party [§ 277] p 212 
(3) Grounds of Action and Nature of Issues [§ 278] p 215 
(4) Interest of Estate [§§ 279-281] p 217 
(a) In General [§ 279] p 217 
(b) Claim or Demand by or against Estate [§ 280] p 218 
(c) Possibility of Judgment for or against Estate or Heirs or Representatives 
[§ 281] p 220: 
(5) Applicability to Particular Actions or Proceedings [§§ 282-289] p 221 
(a) Accounting of Executor, Administrator, or Trustee [§ 282] p 221 
(b) Actions for Wrongful Death; Proceedings under Compensation Aets 
[§ 283] p 222 
(c) Action Involving Validity of Deed [§ 284] p 222 
(d) Actions Pending when Death Occurs or Incompetency Arises [§ 285] p 


223 . 
(e) Collection or Recovery Back of Transfer or Inheritance Taxes [§ 286] p 
225 


(f) Probate or Contest of Will [§ 287] p 225 
(g) Proceedings for Appointment or Removal of Administrator [§ 288] p 226 
(h) Proceedings for Discovery or Disclosure of Assets [§ 28] p 226 
e. Persons Whose Testimony Is Eacluded [§§ 290-866] p 226 
(1) In General [§ 290] p 226 
(2) Parties [§§ 291-317] p 228 
(a) In General [§ 291] p 228 
(b) Who Treated as, and Matters Affecting Status of, Parties [§§ 292-298] 
p 230 
aa. In General [§ 292] p 23 
bb. Status as Party at Time of Testifying in General [§ 293] p 231 
ec. Status Dependent on Service of Process [§ 294] p 233 
dd. Disclaimer and Transfer or Assignment pending Suit [§ 295] p 233 
ee. Nominal, Unnecessary, or Improper Parties [§ 296] p 234 
ff. Parity to, or Interest in, Issue [§ 297] p 235 
ge. Next Friend or Guardian ad Litem [§ 298] p 23 
(c) Party Adverse to Representative of, or Successor to, Decedent or Incom- 
petent in General [§ 299] p 236 
(d) Representative or Successor of, or Person Claiming under, Decedent [§§ 
300-307] p 239 My 
aa. In General [§ 300] p 239 
bb. Executor or Administrator [§§ 301-304] p 240 
(aa) In General [§ 301] p 240 
(bb) Controversy Involving Representatives of, or Claimants un- 
der, One Decedent [§ 302] p 241 
(ce) Controversy Involving Representatives of, or Claimants un- 
der, Different Decedents [§ 303] p 242 
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(dd) Individual or Dual Capacity and Personal Interest [§ 304] p 
242, 
ec. Legatee, Devisee, Heir, or Distributee [§§ 305-307] p 243 
(aa) In General [§ 305] p 248 
(bb) Controversy Involving Claimants under, or Representatwes 
of, One Decedent [§ 306] p 244 
(ec) Controversy Involving Claimants under, or Representatwes 
of, Different Decedents [§ 307] p 246 
(e) Widow [§ 308] p 246 
(f) Surviving Husband, or Husband of Insane Person [§ 309] p 247 
(g) Spouse of Party [§ 310] p 247 
(h) Partner [§ 311] p 248 
(i) Guardian [§ 312] p 248 
(j) Trustee [§ 313] p 249 
(k) Cestui Que Trust or Beneficiary of Trust [§ 314]. p 249 
(1) Party to, or Holder of, Commercial Paper [§ 315] p 249' 
(m) Mortgagor or Mortgagee [§ 316] p 251 
(n) Donee [§ 317] p 251 
(3) Interested Persons [§§ 318-338] p 251 
(a) In General [§ 318] p 251 
(b) Nature and Extent of Interest [§ 319] p 252 
(c) Adverse Character of Interest [§ 320] p 254 
(d) What Constitutes Interest [§ 321] p 254 
(e) Necessity for Interest at Time of Testifying [§ 322] p 256 
(f) Balanced Interest [§ 323] p 258 
(g) Competency of Particular Classes of Persons [§§ 324-338] p 258 
aa. Relatives in General [§ 324] p 258 
bb. Husband or Wife [§ 325] p 259 
ec. Widow or Widower [§ 326] p 262 
dd. Heirs [§ 327] p 262 
ee. Legatees and Dewisees [§ 328] p 263 
ff. Trustees and Cestuis Que Trust [§ 329] p 264 
¢. Mortgagor and Mortgagee [§ 330] p 264 
hh. Principal and Surety or Guarantor [§ 331] p 265 
uu. Parties to Bills and Notes [§ 332] p 265 
jj. Agent of Party [§ 333] p 266 
kk. Partners [§ 334] p 267 
ll, Attorney [§ 335] p 268 
mm. Creditors [§ 336] p 269 
nn. Employee [§ 337] p 269 
00. Officer, Member, or Stockholder of Corporation or Association [§ 
338] p 269 
(4) Person from Whom Party or Interested Person Derives Title or Interest [§§ 339— 
349] p 271 
(a) In General [§ 339] p 271 
(b) Competency of Particular Persons or Classes of Persons [§§ 340-349] p 
Ag; 
aa. In General [§ 340] p 272 
bb. Assignor [§ 341] p 273 
ce. Grantor or Vendor [§ 342] p 274 
dd. Mortgagor [§ 343] p 275 
ee. Parties to Negotiable Paper [§ 344] p 275 
ff. Debtor and Creditor [§ 345] p 275 
ge. Agent [§ 346] p 276 
hh. Husband and Wife [§ 347] p 276 
li. Parent and Child [§ 348] p 276 
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jj. Person Making Contract for Benefit of Another Generally [§ 349] p 
PLE 


(5) Surviving Party to Contract, Cause of Action, or Transaction [$$ 350-366] p 277 


(a) In General [§ 350] p 277 
(b) Particular Classes of Persons [§§ 351-364] p 279 
aa. Party to Bill or Note [§ 351] p 279 
bb. Party to Bond [§ 352] p 279) 
cc. Party to Deed, Mortgage, Sale, or Leasex[§ 353] p 279 
dd. Trustee [§ 354] p 280 
ee. Donor or Donee [§ 355] p 280 


ff. Heir, Legatee, or Devisee [§ 356] p 280 A 
ge. Executor or Administrator [§ 357] p 281 sain 
hh. Husband and Wife [§ 358] p 281 ~ 


il. Principal and Agent [§ 359'] p 281 
jj. Party to Contract with Agent of Another [§ 360] p 282 
kk. Surviving Partner [§ 361] p 282 
ll. Party to Contract with Deceased Member of Partnership [§ 362] P 
283 
mm. Party to Contract for Benefit of Another [§ 363] p 283 
nn. Person for Whose Benefit Contract Made [§ 364] p 283 
(c) Effect of Death of Coparty [§ 365] p 283 
(d) Effect of Death of Both Parties [§ 366] p 284 


d. Parties as against Whom Witness Is Incompetent [§§ 367-389] p 284 


(1) 
(2) 


(3) 
(4) 
(5) 
(6) 
(7) 
(8) 


(9) 
(10) 
(11) 


(12) 


(13) 
(14) 
(15) 
(16 
(17) 


we 


In General [§ 367] p 284 
Representative of Decedent or Incompetent [§§ 368-369] p 285 
(a) In General [§ 368] p 285 
(b) Executor or Administrator [§ 369] p 286 
Heir, Legatee, or Devisee [§ 370] p 287 
Person Deriving Title from or through Decedent [§ 371] p 288 
Survivor of Decedent [§ 372] p 289 
Person Sustaining Liability through or under Decedent [§ 373] p 289 
Grantee of Decedent [§ 374] p 289 
Indorser, Assignee, or Transferee of Decedent [§§ oy en p 289 
(a) In General [§ 375] p 289 
(b) Indorsee [§ 376] p 289 
(c) Assignee [§ 377] p 289 
(d) Transferee [§ 378] p 290 
Widow [§ 379] p 290 
Creditor of Decedent [§ 380] p 291 
Survivor of Joint Parties to Contract or Cause of Action [§§ 381-382] p 291 
(a) In General [§ 381] p 291 
(b) Partners [§ 382] p 291 
Person Represented by Decedent [§§ 383-384] p 292 
(a) In General [§ 383] p 292 
(b) Corporation [§ 384] p 293 
Surety of Decedent [§ 385] p 293 
Insane Party [§ 386] p 293 
Nominal Party [§ 387] p 294 
Coparty of Protected Person [§ 388] p 294 
Party Adverse to Representative [§ 389] p 294 


. 


e. Subject Matter of Testimony [§§ 390-465] p 295 


(1) 


Matters to Which Incompetency Extends Generally [§§ 390-403] p 295 
(a) In General [§ 390] p 295 
(b) Under Particular Types of Statutes and Exceptions Thereto [§§ 391-403] 
p 296 
aa, Statutes Disqualifying Generally with or without Exceptions [§ 391} 
p 296 
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bb. Statutes Relating to Acts Done or Omitted by Decedent [§ 392] p 
297 
ec. Statutes Relating to Matters Occurring before or during a Certain 
Time or Period [§ 393] p 297 
dd. Statutes Relating to Conversations with, or Admissions by, Decedent 
[$ 394] p 299 
ee. Statutes Relating to Matters Equally within Knowledge of Decedent 
[§ 395] p 300 
ff. Statutes Relating to Transactions or Communications with Decedent 
or Incompetent [§§ 396-400] p 302 
(aa) In General [§ 396] p 302 
(bb) Meanings of “Transaction” and “Communication,” and Mat- 
7 ters Essential for Existence Thereof [§§ 
‘ 397-399] p 304 
(aaa) In General [§ 397] p 304 
(bbb) Personal Element and Knowledge of Deceas- 
d [§ 398] p 306 
(cece) Privacy, or Absence of Others [§ 399] p 306 
(ec) Matters Admitted as Independent Facts or Excluded as 
Transactions or Communications Generally [§ 400] p 306 
ge. Exceptions {§§ 401-403] p 308 
(aa) Where Justice Requires Admission of Testimony [§ 401] p 
308 
(bb) As to Actions Involving Validity of Deed [§ 402] p 309 
(ce) As to Matters Occurring after Death or Other Period or Time 
[§ 403] p 309 
(2) Particular or Specific Matters, Facts, Transactions, or Communications [§§ 404— 
465] p 309 
(a) Fact of Transaction or Communication or Denial Thereof [§ 404] p 309 
(b) Date of Transaction [§ 405] p 311 
(c) Witness’ Own Acts, Statements, State of Mind, or Circumstances [$$ 406-— 
413] p 311 
aa. In General [§ 406] p 311 
bb. Domicile [§ 407] p 313 
ec. Making Demand on, or Giving Notice to, Deceased [§ 408] p 313 
dd. Possession or Occupancy of Property [§ 409] p 313 
ee. Making of Improvements [§ 410] p 314 
ff. Ownership of Property, Income, and Financial Condition [§ 411] p 
314 
gg. Rendition or Furnishing of Services or Supplies [§§ 412-413] p 315 
(aa) Services [§ 412] p 315 
(bb) Supplies [§ 413] p 317 
(d) Decedent’s Acts, Admissions, Conditions, and Circumstances [§§ 414-418] 
poll 
aa. In General [§ 414] p 317 
bb. Characteristics and Habits [§ 415] p 318 
ce. Mental or Physical Capacity or Condition [§ 416] p 319 
dd. Financial Condition, Income, and Ownership or Possession of Prop- 
erty [§ 417] p 321 
ee. Fraud [§ 418] p 321 
(e) Transfers, Conveyances, and Contracts Generally [§§ 419-424] p 321 
aa. Contracts in General [§ 419] p 321 
bb. Marriage [§ 420] p 324 
of ec. Loans and Usury [§ 421] p 324 
8 dd. Gifts [§ 422] p 325 
ee. Transfer or Delivery of jena [§ 423] p 326 
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ff. Payment or Transmission of Money [§ 424] p 326 
(£) Agency or Partnership and Partnership Transactions [§§ 425-426] p 329 
aa. Agency [§ 425] p 329 
bb. Partnership and Partnership Transactions [§ 426] p 329 
(g) Value of Services or Property [§§ 427-428] p 329 
aa. Services [§ 427] p 329 
bb. Property or Supplies [§ 428] p 330 
(h) Transactions or Communications with Deceased Executor, Administrator, 
or Guardian [§ 429] p 330 
(i) Matters Occurring after Death of Decedent [§ 430] p 339 
(j) Litigation or Actions [§ 431] p 331 ‘ 
(k) Lransactions or Communications in Presence of Third Persons [§ 432] p 
331 - 
(1) Communications or Instruments in Writing [§§ 433-456] p 332 
aa. Competency of Witness [§§ 483-454] p 332 
(aa) In General [§ 433] p 332 
(bb) Lost or Destroyed Instruments [§¥ 434435] p 332 
aaa. In General [§ 434] p 332 
as bhb. Contents, Execution, and Delivery [§ 435] p 333 
(ce) Proof of Handwriting [§ 486] p 334 
(dd) Execution, Delivery, and Possession [§§ 437-439] p 335 
aaa. In General [§ 437] p 335 
bbb. Denial of Execution and Delivery [§ 438] p 336 
cece. Possession [§ 439] p 336 
(ee) Correctness of Copy or Record [§ 440] p 338 
(ff) Affidavits for Introduction of Records [§ 441] p 338 
(ge) Receipts [§ 442] p 338 "3 
(hh) Contracts [§ 443] p 338 
(11) Letters and Telegrams and Contents Thereof [§ 444] p 338 
(jj) Bonds and Assignment Thereof [§ 445] p 339 
(kk) Bills and Notes [§§ 446-449] p 339 
aaa. In General [§ 446] p 339 
bbb. Consideration [§ 447] p 339 
eee. Indorsements [§ 448] p 340 
ddd. Alteration [§ 449] p 340 
(11) Deeds [§ 450] p 340 
(mm) Mortgages and Assignments Thereof [§ 451] p 341 
(un) Haecution and Contents of Will [§ 452] p 341 
(00) Statements and Books of Account [§§ 453-454] p 341 
aaa. In General [§ 453] p 341 
bbb. Statutory Provisions [§ 454] p 342 
bb. Admissibility of Instruments [§§ 455-456] p 342 
(aa) In General [§ 455] p 342 
(bb) Admissibility of Book Accounts [§ 456] p 343 
(m) Transactions or Communications between Third Person and Person Since 
Deceased or Incompetent [§§ 457-459] p 343 
aa. In General [§ 457] p 343 
bb. Participation by Witness [§ 458] p 345 
ee. Third Person as Party or Interested [§ 459] p 846 
(n) Transactions or Communications between. Witness and Third Person [§§ 
460-461] p 346 
aa. In General |§ 460] p 346 
bb. In Presence of Person Since Deceased or Incompetent [§ 461] p 347 
(0) Transactions or Communications between Witness and Agent of Decedent 
‘or Incompetent [§§ 462-463] p 348 
aa. In General [§ 462] p 348 
bb. Competency of Agent To Testify [§ 463] p 348 
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(p) Matters Not in Issue [§ 464] p 349 
(q) Disproving So Much of Answer as Is Responsive to Complaint [§ 465] p 
349 
£. Nature and Effect of Testimony [§§ 466-471] p 349 
(1) As Affecting Interest of Witness [§ 466] p 349 
(2) As Affecting Interest of Other Claimants Generally [§ 467] p 351 
(3) As Affecting Interest of Coparty [§ 468] p 351 
(4) As Affecting Interest of Adversary [§ 469] p 352 
(5) As Affecting Interest of Estate of Decedent or Incompetent [§ 470] p 353 
(6) As Affecting Interest of Living Person Who Participated in Conversation or 
Transaction [§ 471] p 354 
g. Indirect Testimony [§ 472] p 354 
“h. Testimony Given at Former Trial [§ 473] p 355 
i. Deposition Taken before, or in Anticipation of, Death or Incompetency [§ 474] p 355 
j. Discretion of Court To Require Witness To Testify [§ 475] p 356 
k. Removal of Incompetency [§§ 476-485] p 356 
(1) In General [§ 476] p 356 
(2) Testimony Effecting Removal [§§ 477-483] p 357 < 
(a) In General [§§ 477-480] p 357 
aa. Testimony Introduced by Adverse Party Generally [§ 477] p 357 
bb. Testimony Given by Adverse Party [§ 478] p 360 
ee. Testimony Adduced on Examination of Interested Witness by Ad- 
verse Party [§ 479] p 361 
dd. Testimony Previously Given by Décedent or Incompetent [§ 480] p 
365. 
(b) Nature of Evidence Relied on To Remove Incompetency [§ 481] p 366 
(c) Time of Bringing out Evidence Relied on To Remove Incompetency [§ 
482] p 367 
(d) Manner of Bringing out Evidence Relied on To Remove Incompetency 
[§ 483] p 367 
(3) Matters as to Which Disqualification Is Removed [§ 484] p 368 
(4) Duty To Suggest Removal of Incompetency [§ 485] p 369 
1. Objections and Determination Thereof [§§ 486-496] p 370 
' (1) Necessity for Objection [§ 486] p 370 
(2) Parties Entitled To Object [§ 487] p 371 
(3) Time for Objection [§ 488] p 371 
(4) Mode and Form of Objection [§ 489] p 372 
(5) Waiver of Objections [§§ 490-492] p 372 
(a) In General [§ 490] p 372 
(b) Hifect [§§ 491-492] p 374 
aa. In General [§ 491] p 374 
bb. Weight of Testimony Admitted [§ 492] p 374 
(6) Determination [§§ 493-496] p 374 
(a) In General [§ 493] p 374 
(b) Presumption and Burden of Proof [§ 494] p 375 
(ce) Evidence [§ 495] p 375 
(d) Ruling [§ 496] p 376 


C. Confidential Relations and Privileged Communications [§§ 497-640] p 376 


ie 


In General [§ 497] p 376 


2. What Law Governs [§ 498] p 377 

3. Communications to Accountant [§ 499] p 377 

4. Communications between Banker and Depositor [§ 500] p 377 
5. 
6 
We 
8. 


Communications between Cotenants [§ 501] p 377 


. Communications between Copartners [§ 502] p 377 


Communications to, and Information Acquired by, Detective [§ 503] p 377 
Communications to, and Information Acquired by, Newspaper Editor or Reporter [§ 504] 
p 377 
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9. Communications between Master and Servant [§ 505] p 378 
10. Communications between Principal\ and Agent [§ 506] p 378 
11. Telegraph or Telephone Messages [§ 507] p 378 
12. Communications between Husband and Wife [$§ 508-531] p 379 
a. Rule of Exclusion [§§ 508-509] p 379 
(1) In General [§ 508] p 379 
(2) Privilege of Disclosure [§ 509] p 380 
b. Time of Communication; Existence of Marital Relation [§ 510] p 381 
ec. Confidential or Private Character of Communication in General [§ 511] p 381 
d. Subject Matter of Communication or Testimony [§§ 512-519] p 382 
(1) In General [§ 512] p 382 
(2) Abusive Language, Accusations, or Threats [§ 513] p 385 * 
(3) Personal Injury, Violence, or Ill-Treatment [§ 514] p 386 ~ 
(4) Business Communications [§ 515] p 386 
(5) Affection or the Reverse [§ 516] p 387 
(6) Admissions or Confessions [§ 517] p 387 
(7) Dying Declarations [§ 518] p 387 
(8) Res Geste [§ 519] p 387 
e. Mode or Form of Communication [§§ 520-524] p 388 
(1) In General [§ 520] p 388 
(2) Written Communications [§§ 521-524] p 388 
(a) In General [§ 521] p 388 © 
(b) Letter in Hands of, or Seen by, Third Person [§ 522] p 390 
(c) Letter by or to Third Person [§ 523] p 391 
(d) Diary [§ 524] p 392 
f. Communications in Presence or Hearing of Third Person [§ 525] p 392. 
g. Communication to Third Person in Presence or Absence of Spouse [§ 526] p 393 
h. Actions or Proceedings in Which Rule Applicable [§§ 527-529] p 394 
(1) In General [§ 527] p 394 
(2) Civil Actions between Spouses [§ 528] p 395 
(3) Criminal Proceedings [§ 529] p 395 
i. Rule in Case of Fraud [§ 530] p 396 
j. Effect of Divorce or Death of Spouse on Incompetency of Testimony [§ 531] p 396 
13. Communications between Attorney and Client [§§ 532-587] p 397 
a. In General [§§ 532-544] p 397 
(1) Rule Stated [§ 532] p 397 
(2) Status and Character as Attorney of Person to Whom Communication Made 
[§§ 533-536] p 400 
(a) Necessity That Person Be an Attorney [§ 533] p 400 
(b) Judge [§ 534] p 401 
(ec) Patent Solicitor or Expert [§ 535] p 401 
(d) Notary [§ 536] p 401 
(3) Communications through Agents [§§ 537-539] p 401 
(a) In General [§ 537] p 401 
(b) Communications to Clerk or Agent of Attorney [§ 538] p 401 
(ec) Communications between Attorney.and Agent of Client [§ 539] p 402 
(4) Communications between Attorney and Spouse of Client [§ 540] p 402 
(5) Communications between Attorney for Insurance Company and Policyholder 
[§ 541] p 402 Ny 
(6) Communications between Attorney and Third Person [§ 542] p 403 
(7) Communications between Attorneys [§ 543] p 403 
(8) Testimony by Client [§ 544] p 403 
b. Existence of Relation [§§ 545-551] p 404 
(1) In General [§ 545] p 404 
(2) Communication before Employment [§§ 546-547] p 406 
(a) In General [§ 546] p 406 
(b) Communications with View io Employment [§ 547] p 406 
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(3) Communications after Relation Has Ceased [§ 548] p 406 
(4) Payment of Retainer or Fee [§ 549] p 407 
(5) Communication Must Be to Attorney as Such [§ 550] p 407 
(6) Employment of Same Attorney by Several Persons [§ 551] p 410 
e. Termination of Relation [§ 552] p 411 ‘ 
d. Matters to Which Privilege Extends [§§ 553-582] p 412 
(1) In General [§ 553] p 412 
(2) Professional Communications [§ 554] p 412 
(3) Confidential Communications [§ 555] p 413 
(4) Information Acquired Otherwise than from Client [§ 556] p 414 
(5) Relation to Subject Matter of Employment [§ 557] p 416 
(6) Relation to Litigation [§ 558] p 417 
; (7) Relation to Compensation of Attorney [§ 559] p 418 
A (8) Relation to Crime or Fraud [§ 560] p 418 
(9) Importance or Materiality of Statement [§ 561] p 420 
(10) Fact of Employment, Advice, or Services [§ 562] p 420 
(11) Fact of Communication [§ 563] p 421 
(12) Address and Occupation of Client [§ 564] p 422 
(13) Authority or Instructions Given to Attorney [§ 565] p 423 
(14) Mental Condition of Client [§ 566] p 424 
(15) Communications as to Will [§ 567] p 424 
(16) Threats [§ 568] p 426 
(17) Statements Made To Be Communicated to Others, or Made Public [§ 569] p 426 
(18) Advice of Attorney [§ 570] p 427 
~ (19) Pleadings and Memoranda of Counsel [§ 571] p 428 
(20) Documents [§§ 572-574] p 428 
(a) In General [§ 572] p 428 
(b) Cases and Opinions [§ 573] p 430 
(c) Briefs [§ 574] p 431 
(21) Belief from Information [§ 575] p 431 
(22) Agreements of Adverse Party [§ 576] p 431 
(23) Transactions to Which Attorney a Party [§ 577] p 431 
(24) Communications Testified to by Client [§ 578] p 431 
(25) Transaction Claimed Fraudulent by Client [§ 579] p 431 
(26) Communications in Preparation for Pending or Prospective Litigation [§§ 580— 
582] p 431 
(a) Communication between Attorney and Witness [§ 580] p 431 
(b) Communications by Person with Others than His Attorney [§ 581] p 432 
(c) Communications between Codefendants [§ 582] p 433 
e. Communications in Presence or Hearing of Third Person [§ 583] p 433 
f£. Mode of Commumication [§§ 584-585] p 436 
(1) In General [§ 584] p 436 
(2) Written Communications [§ 585] p 437 
g. Actions or Proceedings in Which Privilege May Be Claimed: [§§ 586-587] p 437 
(1) In General [§ 586] p 437 
(2) Actions between Persons Claiming under Deceased Client [§ 587] p 438 
14. Communications between Physicians and Patients [§§ 588-613] p 439 
a. In General [§§ 588-589] p 439 
(1) Rule Stated [§ 588] p 439 
(2) Testimony of Patient [§ 589] p 440 
b. Existence of Relation [$$ 590-595] p 440 
(1) In General [§ 590] p 440 
(2) Employment by Patient [§ 591] p 442 
(3) Person by Whom Information Acquired Must Be Physician [§ 592] p 442 
(4) Payment for Services [§ 593] p 443 
(5) Consent of Patient [§ 594] p 443 


~~ 


— 


16 [70 C.J.] 


15. 
16. 
17. 
18. 
IG}, 


WITNESSES 


(6) Partner of Physician [§ 595] p 443 


e. Matters to Which Privilege Extends [§§ 596-605] p 443 


d. 
e. 


(1) Confidential Nature [§ 596] p 443 
(2) Relation of Information to Treatment [§§ 597-599] p 443 
(a) Professional Treatment Must Be Contemplated [§ 597] p 443 
(b) Necessity of Information in Order To Treat [§ 598] p 444 
(c) Necessity for Actual Treatment [§ 599] p 445 
(3) Communication in Furtherance of Criminal Purpose [§ 600] p 445 
(4) Fact of Employment and Treatment [§ 601] p 446 
(5) Condition or Ailments of Patient [§ 602] p 446 
(6) Advice or Treatment of Physician [§ 603] p 447 
(7) Autopsical Examination or Examination of Parts Removed [§ 604] p 448 
(8) Testimony As Hxpert [§ 605] p 449 
Communications in Presence or Hearing of Third Persons [§ 606] p. 449 
Mode of Acquiring Information [§ 607] p 449 


f. Actions or Proceedings in Which Privilege May Be Claimed [§$ eigen p 450 


(1) In General [§ 608] p 450 

(2) Probate or Contest of Will [§ 609] p 450 

(3) Inquisition in Lunaey [§*610] jp 450 

(4) Proceeding for Guardianship of Drunkard or Insane Person [§ 611] p 450 
(5) Action by Physician for Compensation [§ 612] p 451 

(6) Actions under Workmen’s Compensation Act [§ 613] p 451 


Information Acquired by Professional Nurse [§ 614] p 451 

Communications to Spiritual Adviser [§ 615] p 451 

State Secrets and Information Acquired by Public Officers [§ 616] p 452 
Communications to Prosecuting Attorney [§ 617] p 454 

Objections and Determination [§§ 618-625] p 456 ‘ 
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. Necessity for Objection [§ 618] p 456 

. Who May Object [§ 619] p 456 

. Time for Objection [§ 620] p 458 

. Mode and Form of Objection [§ 621] p 458 
. Evidence as to Privilege [§§ 622-624] p 458 


(1) Presumptions and Burden of Proof [§ 622] p 458 

(2) Admissibility [§ 623] p 459 

(3) Weight and Sufficiency [§ 624] p 459 
Determination of Privilege [§ 625] p 460 ; 


20. Waiver and Loss of Privilege [§§ 626-640] p 460: 


a. 


b. 
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In General [§ 626] p 460 
Who May Waive [§8 627-628] p 461 
(1) In General [§ 627] p 461 
(2) After Death of Privileged Person [§ 628] p 462 


. Necessity for Express Waiver [§ 629] p 464 
. Time and Place of Waiver [§ 630] p 464 
. What Constitutes Waiver [§§ 631-636] p 464 


(1) In General [§ 631] p 464 

(2) Failure To Object [§ 632] p 466 

(3) Applications for Insurance, and Proof of Injury or Death [§ 633] p 466 
(4) Testumony by Privileged Person [§ 634] p 467 

(5) Interrogation by Privileged Person [§ 635] p 470 

(6) Disclosure to Third Person [§ 636] p 471 


. Subscription of Instrument by Attorney or Physician As Witness [§ 637] P 471 
. Disclosure for Protection of Witness [§ 638] p 471 

. Disclosure Necessary To Enable Public Officer To Act [§ 639] p 472 

& 


Effect of Waiver [§ 640] p 472 


IV. EXAMINATION [§§ 641-913] p 473 
A. Taking of Testimony in General [§¥ 641-778] p 473 
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1. Right To Examine Witnesses [§ 641] p 473 
2. Conduct of Examination [§§ 642-647] p 473 
a. By Whom Conducted [§ 642] p 473 
b. As Subject to Control and Discretion of Court [§§ 643-647] p 474 
(1) In General [§ 643] p 474 
(2) Order and Course of Examination [§ 644] p 477 
(3) Mode of Examination [§ 645] p 477 
(4) Length and Extent of Examination [§ 646] p 479 
(5) Time for Determination of Questions [§ 647] p 481 
3. Repetition and Correction of Testimony [§ 648] p 481 
. Notice to Witness of Purpose of Inquiry [§ 649] p 481 
5. Oath or Affirmation [§§ 650-654] p 482 
a. Necessity for Swearing Witness [§ 650] p 482 
b. Time of Swearing, Reswearing, and Swearing as Group or Individually [§ 651] p 483 
ce. Form and Sufficiency [§ 652] p 483 
d. By Whom Oath Administered [§ 653] p 486 
e. Effect of Failure To Swear Witness; Cure of Error and Waiver [§ 654] p 486 
6. Mode of Testifying [§§ 655-669] p 487 
. In General [§ 655] p 487 
. Testimony in Writing [§ 656] p 488 
. Reasons for Knowledge or Recollection of Witness [§ 657] p 488 
. Witness’ Own Knowledge, Version, or Understanding [§ 658] p 488 
. Repetition of, or Reference to, Prior Testimony [§ 659] p 489 
. Physical Demonstration or Illustration [§ 660] p 489 
. Witnesses under Physical Disability [§ 661] p 489 
. Party as Witness [§§ 662-663] p 490 
(1) In His Own Behalf [§ 662] p 490 
(2) When Called by Adversary [§ 663] p 490 
i. Testimony in Narrative Form; Voluntary Statements [§ 664] p 491 
j. Witnesses Ignorant of, or Unfamiliar with, Language [§§ 665-668] p 492 
(1) In General [§ 665] p 492 
(2) Interpreters [§§ 666-668] p 492 ; 
(a) Status; Necessity for, and Propriety of, Appointment [§ 666] p 492 
(b) Qualifications [§ 667] p 493 
(c) Mode and Extent of Examination [§ 668] p 495 
k. Use of Maps, Plans, Models, or Other Articles [§ 669] p 496 
7. Questions [§§ 670-717] p 501 
a. In General [§ 670] p 501 
b. Form of Questions [§§ 671-698] p 502 
(1) Generally [§ 671] p 502 
(2) Questions Containing More than Single Proposition [§ 672] p 503 
(3) Misleading Questions [§ 673] p 504 
(4) General Questions [§ 674] p 504 
(5) Indefinite and Uncertain Questions [§ 675] p 506 
(6) Argumentative Questions [§ 676] p 508 
(7) Leading Questions [§§ 677-697] p 509 ‘ 
(a) General Rule Stated [§ 677] p 509 
(b) What Are Leading Questions [§§ 678-685] p 512 
aa. In General [§ 678] p 512i 
bb. Categorical Questions [§ 679] p 515 
cc. Alternative Questions [§ 680] p 517 
dd. Compound Questions [§ 681] p 518 
ee. Questions in Form of Assertions [§ 682] p 519 
ff. Questions Assuming Facts [§ 683] p 519 
ge. Particular Phrases [§ 684] p 519 
hh. Miscellaneous Cases [§ 685] p 520 
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(c) When Leading Questions Permissible [§§ 686-695] p 522 
aa. In General [§ 686] p 523 
bb. Discretion of Court [§ 687] p 524. 
ee. Contradicting Other Witness [§ 688] p 530 
dd. Inquiry into Subject Matter of Delicate Nature [§ 689} p 530 
ee. Examination of Immature, Aged, Weak-Minded, Physically Handi- 
capped, or Ignorant Witnesses [§ 690] p 531 
ff. Hxamination of Unwiliing or Hostile Witnesses [§ 691] p 533 
ge. Aiding Recollection or Refreshing Memory [§ 692] p 536 
hh. Preliminary or Introductory Questions [§ 693] p 537 
ll. Questions as to Matters Already Testified to [§ 694] p 537 
jj. Ascertaining Meaning of Former Answer [§ 695] } P 538 
(d) Effect of Answers [§ 696] p 538 
(ce) Waiver of Objections [§ 697] p 538 
(8) Questions in Alternative [§ 698] p 538 
c. Question as Affected by Propriety of Evidence Called for [$$ 699-703] p 538 
(1) In General [§ 699] p 538 
(2) Bearing on Issues [§ 700] p 542 
(3) Questions Calling forsConclusions or Opinions of Witness [§ 701] p 542 
(4) Questions as to Similar Occurrences [§ 702] p 545 
(5) Questions as to Violation of Rule [§ 703] p 545 
d. Questions Assuming Facts [§§ 704-707] p 545 
(1) In General [§ 704] p 545 
(2) Questions Assuming Facts in Issue [§ 705] p 546 
(3) Questions Assuming Facts Not Proved [§ 706] p 547 
(4) Uncontroverted, Established, or Incidental Facts [§ 707] p 548 
. Insulting Questions [§ 708] p 549 . 
. Questions Not Susceptible of Definite Answers [§ 709] p 549 
. Questions Asked for Improper Purposes [§ 710] p 549 
. Repetition of Questions [§ 711] p 549 
. Questions Calling for Repetition of Testimony [§ 712] p 552 
Questions Objectionable in Part [§ 713] p 554 
. Preliminary Questions [§ 714] p 554 
. Character and Reputation [§ 715] p 556 
. Identifying Persons or Objects [§ 716] p 556 
. On Rebuttal [§ 717] p 556 
8. Examination by Court [§§ 718-723] p 556 
a. Right and Duty of Trial Court To Interrogate Witness [§ 718] p 556 
b. Extent of Examination [§ 719] p 562 
ce. Leading Questions; Repetition of Questions or Questions Calling for mand fe of Tes- 
timony [§ 720] p 562 
d. Questions Indicating Opinion, Bias, or Tending To Discredit Witness or Coiba [§ 721] 
p 563 
e. Effect of Improper Questions; Objections and Review [§ 722] p 565 
f. Calling and Recalling Witnesses [§ 723] p 566 
9. Examination by Jurors [§ 724] p 567 
10. Answers [§§ 725-740] p 568 
a. Form Generally [§ 725] p 568 i 
b. Responsiveness [§§ 726-731] p 569 . 
(1) Generally [§ 726] p 569 
(2) Answer Irresponswe in Part [§ 727] p 572 
(3) Answer Responsive to Part of Question [§ 728] p 573 
(4) Answer Irresponsive but Relevant [§ 729] p 573 
(5) Answer Including Explanation [§ 730] p 573 
(6) Who May Object [§ 731] p 574 
c. Generality [§ 732] p 574 


“ 


B Boe Pre a, B08 Re @O 


WITNESSES [70 C.J.] 19 


. Substance of Statement or Conversation [§ 733] p 574 
. Argumentativeness [§ 734] p 575 
. Reasons for Knowledge or Recollection [§ 735] p 575 
. Impressions, Conclusions, Suppositions, or Best Recollection [§ 736] p 575 
. Witness’ Own Knowledge in Part [§ 737] p 576 
. Imitation of Attitude and Movements [§ 738] p 576 
. Mere Repetition [§ 739] p 576 
. Effect of Improper Answer [§ 740] p 576 
11. Remarks of Witness [§ 741] p 577 
12. Refreshing Memory [§§ 742-771] p 577 
a. In General [§ 742] p 577 
b. On or Off Witness Stand [§ 743] p 578 
~ @. Orally [§§ 744-745] p 578 
(1) In General [§ 744] p 578 
(2) Directing Attention to Former Statements or Testimony [§ 745] p 579 
d. With Memoranda or Other Writings [§§ 746-771] p 580 
(1) In General [§ 746] p 580 
(2) Subject Matter of Refreshment [§ 747] p 582 
(3) Laying Foundation [§ 748] p 582 
(4) Person by Whom Memorandum or Writing Made [§§ 749-762] p 583 
(a) In General [§§ 749-753] p 583 
aa. Writing Prepared by Witness [§ 749] p 583 
bb. Writing Prepared by Another Person [§ 750] p 584 
ee. Present Recollection [§ 751] p 585 
dd. Past Recollection [§ 752] p 585 
ee. No Recollection [§ 753] p 586 
(b) Books and Entries Therein [§ 754] p 586 
(c) Certificate [§ 755] p 587 
(d) General or Business Publications [§ 756] p 587 
(e) Letters and Telegrams [§ 757] p 587 
(f) Medical Records and Photographs [§ 758] p 587 
(g) Notes or Transcript by Stenographer [§ 759] p 588 
(h) Writings Connected with Legal Proceedings [§§ 760-762] p 588 
aa. In General [§ 760] p 588 
bb. Former Evidence [§§ 761-762] p 588 
(aa) Refreshing Memory of [§ 761] p 588 
(bb) Refreshing Memory by [§ 762] p 589 
(5) Time of Making Memorandum [§ 763] p 590 
(6) Particular Memoranda or Writings {§ 764] p 592 
(7) Copies or Secondary Writings [§§ 765-766] p 593 
(a) In General [§ 765] p 593 
(b) Where Original Is in Court [§ 766] p 594 
(8) Necessity of Independent Recollection; Testimony from Writing [§§ 767-768] 
p 594 
(a) In General [§ 767] p 594 
(b) Testimony from Stenographie Notes or Transcript Thereof [§ 768] p 597 
(9) Production and Inspection of Writing [§ 769] p 597 
(10) Introduction of Writing in Evidence [§§ 770-771] p 598 
(a) Where Recollection Is Refreshed [§ 770] p 598 
(b) Where Recollection Is Not Refreshed [§ 771] p 600 
13. Explanation of Former Statement or Testimony [§ 772] p 600 
14. Recalling Witnesses [§§ 773-776] p 601 
a. In General [§ 773] p 601 
b. Particular Purposes [§ 774] p 603 
* ¢@, Time for Recalling [§ 775] p 603 
«  d. Scope of Examination [§ 776] p 603 
15, Examination after Use of Deposition [§ 777] p 604 


Prieu. we SOQ Hh @D & . 


20 [70 C.J.] WITNESSES 


16. Examination of Adverse Party or Witness as on Cross-Examination [§ 778] p 604 
B. Cross-Hxamination and Reéxamination [§§ 779-868] p 611 
1. Cross-Examination Generally [§§ 779-791] p 611 
a. Right To Cross-Examine [§§ 779-784] p 611 
(1) In General [§ 779] p 611 
(2) Cross-Exanination of Parties or Accused [§ 780] p 613 
(3) Cross-Hxamination of Own and Coparties’ Witness [§ 781] p 615 
(4) Curtailment of Examination [§ 782] p 615 
(5) Waiver of Right [§ 783] p 616 ’ he 
(6) Direct Examination as Condition Precedent [§ 784] p 616 
b. Time for Cross-Examination [§§ 785-786] p 616 
(1) In General [§ 785] p 616 * 
(2) Recalling Witness [§ 786] p 616 ay 
ec. Object of Cross-Examination and Statement Thereof [§ 787] p 617 ~ 
d. Effect of Death, Incapacity, or Absence of Witness [§ 783] p 618 
e. Effect of Refusal To Answer [§ 789] p 618 
f. Nature and Effect of Evidence Elicited [§ 790] p 618 
g. Denial of Right [§ 791] p 619 
2. Scope and Extent of Cross-Examipation [§§ 792-834] p 619 
a. In General [§ 792] p 619 
b. Restrictions, or Extensions of Scope in General |§ 793] p 621 
c. As Controlled by Competency of Testimony | 794] p 622 
d. Matters Proper or Improper on Cross-Examination [§§ 795-817] p 622 
(1) Matters Proper in General [§ 795] p 622 
(2) Matters Improper in General [§ 796] p 625 
(3) Facts or Conduct Inconsistent with Testimony [§\ 797] p 627 
(4) Similar Circumstances or Occurrences [§ 788] p 628 
(5) Matters Relating to Competency of Witness [§ 799] p 629 
(6) Statements and Admissions by Witness or Others [§§ 800-801] p 629 
(a) By Witness [§ 800] p 629 
(b) Statements or Conversations by Others [§ 801] p 630 
(7) Entire Conversation, Statement, or Transaction [§ 802] p 632 
(8) Details or Particulars of Matters Testified to [§ 803] p 634 
(9) Time, Place, and Circumstances of Transaction [§ 804] p une 
(10) Reasons for Actions or Statements [§ 805] p 636 
(11) Falstty of Statements on Examination in Chief [§ 806] p 637 
(12) Rebutting Inferences from Testumony [§ 807] p 638 
(18) Matters Covered by Other Witnesses [§ 808] p 638 
(14) Collateral, Irrelevant, or Immaterial Matters [§ 809] p 638 
(15) Improper Evidence Educed on Direct Examination [§ 810] p 642 
(16) Cross-Examination of Character Witnesses [§ 811] p 642 
(17) Mental Capacity [§ 812] p 648 
(18) Sales [§ 813] p 648 
(19) Fraud [§ 814] p 649 
(20) Value [§ 815] p 649 
(21) Writings [§ 816] p 650 
(22) Voluntary Statements [§ 817] p 652 
e. Limitation to Scope of Direct Examination [§§ 818-827] p 658 
(1) In General [§§ 818-821] p 653 
(a) American Rule [§§ 818-820] p 653 
aa. Rule Stated [§ 818] p 653 
bb. Matiers Connected with Matters Introduced on Direct Examination [§ 
819] p 656 
ec. Statements or Conversations [§ 820] p 660 
(b) English Rule [§ 821] p 661 
(2) Party as Witness [§§ 822-825] p 663 
(a) In Civil Action [§§ 822-823] p 663 
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aa. American Rule [§ 822] p 663 
bb. Hnglish Rule [§ 823] p 664 
(b) In Criminal Prosecutions [§§ 824-825] p 664 
aa. American Rule [§ 824] p 664 
bb. Hnglish Rule [§ 825] p 665 
(3) Discretion of Court [§ 826] p 666 © 
(4) Matters of Defense [§ 827] p 667 
f. Cross-Examination of Particular Witnesses [§§ 828-833] p 669 
(1) Party to Civil Action [§§ 828-830] p 669 
(a) Party Testifying in Own Behalf [§§ 828-829] p 669 
aa. In General [§ 828] p 669 
bb. Cross-Examination of Plaintiff on Matters of Defense [§ 829] p 673 
4 (b) Party Called as Witness by Adversary [§ 830] p 674 
(2) Persons Concerned in Criminal Prosecution [§§ 831-833] p 674 
(a) Defendant [§ 831] p 674 
(b) Accomplice [§ 832] p 679 
(c) Prosecuting Witness [§ 833] p 680 
g. Waiver of Objections [§ 834] p 681 
3. Conduct of Cross-Examination [§§ 835-850] p 681 
a. By Whom Conducted [§§ 835-836] p 681 
(1) In General [§ 835] p 681 
(2) Cross-Examination by Court [§ 836] p 681 
. Control by, and Discretion of, Court [§ 837] p 682 
. Use of Maps, Diagrams, Photographs, Writings, Grand Jury Notes [§ 838] p 687 
. Introduction of Writings in Evidence [§ 839] p 687 
. Examination as to Genuineness of Signature or Writing [§ 840] p 688 
. Physical Demonstration [§ 841] p 689 
. Refreshing Memory [§ 842] p 689 
. Intimidating or Confusing Witness [§ 843] p 690 
. Questions [§§ 844-847] p 690 
(1) In General [§ 844] p 690 
(2) Leading Questions [§ 845] p 693 
(3) Assuming Facts [§ 846] p 694 
(4) Repetition [§ 847] p 694 
j. Answers [§§ 848-849] p 696 
(1) Im General [§ 848] p 696 
(2) Compelling Witness To Answer [§ 849] p 697 
k. Objections [§ 850] p 697 
4. Redirect Examination [§§ 851-867] p 697 
a. Right To Reéxamine [§ 851] p 697 
b. Purpose of Reéxamination [§ 852] p 698 
e. Scope and Extent [§§ 853-866] p 698 
(1) In General [§ 853] p 698 
(2) Matters Brought out on Cross-Examination Generally [§ 854] p 699 
(3) Rebutting or Refuting Inferences Generally [§ 855] p 702 
(4) Matters of Explanation Generally [§ 856] p 703 
(5) Reasons for Statements or Actions [§ 857] p 705 
(6) Entire Conversation or Transaction and Surrounding Circumstances [§ 858] p 
706 
(7) Inconsistency and Mistake; Qualification or Modification of Testimony [§ 859] 
p 709 : 
(8) Collateral, Irrelevant, or Immaterial Matters [§ 860] p 709 
(9) Repetition of Testimony [§ 861] p 711 
(10) New Matter [§ 862] p 712 
(11) Inquiries as to Writings [§ 863] p 713 
(12) Introduction of Writings in Evidence; Use of Writings [§ 864] p 714 
(13) Rehabilitating Witness [§ 865] p 714 
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(a) In General [§ 952] p 775 
(b) Effect of Prompting and Coaching [§ 953] p 776 
(13) Conduct Subsequent to Testifying [§ 954] p 776 
(14) Fabrication or Suppression of Evidence [$§ 955-959] p 776 
(a) In General'[§ 955] p 776 
(b) Refusal To Answer on Cross-Examination [§ 956] p 776 
(c) Refusal To Produce Written Evidence [§ 957] Pp. 776 
(d) Failure To Call or Discover Important Witnesss[§ 958] p 777 
(e) Subornation of Perjury [§ 959] p 777 
(15) Collusion between Witnesses [§ 960] p 777 
(16) Nature and Character of Testimony [§§ 961-966] p 777 
(a) In General [§ 961] p 777 
(b) Incredible or Improbable Testimony [§ 962] p 777 ~ 
(c) Inconsistencies and Contradictions [§§ 963-964] p 782 
aa. In General [§ 963] p 782 
bb. Inconsistency with Pleadings [§ 964] p 783 
(d) Differences of Opinion [§ 965] p 783 
(e) Omissions in Testimony, [§ $66] p 783 
(17) Effect of False Testimony [§§ 967-973] p 783 
(a) In General [§ 967] p 783 
(b) False Testimony of One Witness as Tin patahie to Others [§ 968] p 783 
(c) Falsus in Uno, Falsus in Onuubus [§§ 969-973] p 783 
aa. In General [§ 969] p 783 
bb. Willfulness or Mistake [§ 970] p 785 
ce. Materiality of False Testimony [§ 971] p 787 
dd. Hxaggeration or Belitiling [§ 972] p 787 
ee. Effect of Corroboration [§ 973] p 787 
(18) Acts of Husband of Witness [§ 974] p 788 
(19) Acts of Partner of Witness [§ 975] p 788 
(20) Effect of Knowledge by Attorney [§ 976] p 788 
(21) Usurious Transactions by Witness [§ 977] p 788 
(22) Credibility as between Oral Testimony and Deposition [§ 978] p 788 
(23) Manner in Which Deposition Taken [§ 979] p 788 
(24) Former Adjudication as to Credibility [§ 980] p 788 


Ya 


SS 


4. Sustaining Unimpeached Witness [§§ 981-985] p 788 


a. In General [§ 981] p 788 
b. Corroboration [§§ 982-983] p 789 
(1) In General [§ 982] p 789 
(2) Corroborating Evidence Subject to Rule [§ 983] p 789 
ce. Evidence of Good Character or Reputation [§§ 984-985] p 790 
(1) In General [§ 984] p 790 
(2) Witness Stranger in Locality, or Deaf and Dumb [§ 985] p 791 


5. Right To Impeach or Discredit Witness [§§ 986-1001] p 791 


a. In General [§ 986] p 791 
b. Waiver of Right To Impeach Absent Witness [§ 987] p 792 
c. Witnesses Who May Be Impeached [§§ 988-1000] p 792 
(1) In General [§ 988] p 792 
(2) Parties to Civil Actions [§ 989] p 793 x 
(3) Defendants in Criminal Prosecutions [§ 990] p 793 
(4) One’s Own Witness [§§ 991-999] p 793 
(a) In General [§ 991] p 793 
(b) Making Witness One’s Own [§ 992] p 795 
(c) Witness Whom Party Is Obliged To Call [§ ae — 796 
(d) Party Called as Witness by Adversary [§ 994] p 7 
(ec) Witness Called by Both Parties [§ 995] p 797 
(f) Depositions Used by Both Parties [§ 996| p 797 
(g) Witness Summoned by One Party and Examined by Other [§ 997] p 797 
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(h) Deposition Taken by One Party and Used by Other [§ 998] p 797 
(i) Cross-Examination of Adversary’s Witness on Matters Not Touched on in 
Direct [§ 999] p 798 
(5) Impeaching Witness [§ 1000] p 798 
d. Notice of Intention To Impeach [§ 1001] p 798 
6. Laying Foundation for Impeachment [§§ 1002-1003] p 798 
a. Necessity [§ 1002] p 798 
b. Laying Foundation on Cross-Examination [§ 1003] p 799 
7. Time for Impeachment [§ 1004] p 799 
8. Methods of Impeachment in General [§ 1005] p 800 
9. Cross-Examination To Discredit or Test Reliability [§§ 1006-1029] p 801 
a. Right To Cross-Examine [§§ 1006-1007] p 801 
(1) In General [§ 1006] p 801 
(2) Cross-Hxamination of One’s Own Witness [§ 1007] p 801 
b. Extent of Cross-Examination Generally [§§ 1008-1011] p 802: 
(1) Latitude of Examination and Discretion of Court [§ 1008] p 802 
(2) Matters Not Brought out on Direct Examination [§ 1009] p 804 
(3) Collateral or Irrelevant Matters [§ 1010] p 804 
(4) Cross-Examination of Parties [§ 1011] p 806 
e. Particular Subjects of Inquiry [§§ 1012-1029] p. 806 
(1) In General [§ 1012] p 806 
(2) Specific Matters [§§ 1013-1029] p 3809 
(a) Accuracy and Probability of Statements [§ 1013] p 809 
’ (b) Business or Occupation [§ 1014] p 811 
(c) Candor and Sincerity [§ 1015] p 811 
(d) Certainty as to Facts [§ 1016] p 812 
(e) Conversations between Witness and Other Persons [§ 1017] p 812 
(f) Failure To Testify at Former Trial or Hearing [§ 1018] p 813. 
(g) History and Antecedents of Witness [§ 1019] p 813 
(h) Inconsistent Acts or Omissions [§ 1020] p 813 
(i) Intelligence and Mental and Physical Condition [§ 1021] p 814 
(j) Intent To Assert Claim [§ 1022] p 814 
(k) Knowledge and Experience [§ 1023] p 814 
(1) Memory and Recollection [§ 1024] p 816 
(m) Motive of Witness and Influences Operating on Him [§ 1025] p 817 
(n) Observation [§ 1026] p 818 
(o) Offer To Settle [§ 1027] p 818 
(p) Veracity and Disposition To Speak Truth [§ 1028] p 818 
(q) Violation of Law [§ 1029] p 819 
10. Recalling Witness for Purpose of Impeachment [§ 1030] p 819 
11. Rebuttal or Explanation of Discrediting Evidence [§ 1031] p 820 
B. Character or Reputation [§§ 1032-1142] p 820 
1. In General [§ 1032] p 820 
2. What Witnesses May Be Impeached [§§ 1033-1036] p 821 
a. In General [§ 1033] p 821 
b. Party to Civil Action [§ 1034] p 822 
“¢. Accused in Criminal Prosecution [§ 1035] p 822 
d. Witness for Prosecution [§ 1036] p 824 
3. Weighing of Testimony [§ 1037] p 824 
4. Extent of Inquiry [§$ 1038-1083] p 824 
a. In General [§ 1038] p 824 
b. Whether General Moral Character Assailable [§§ 1039-1040] p 825 
(1) In General [§ 1039] p 825 
(2) Accused as Witness in Criminal Prosecution [§ 1040] p 827 
, @ Time to Which Inquiry Extends or Relates [§§ 1041-1042] p 828 
: (1) In General [§ 1041] p 828 
(2) Accused as Witness in Criminal Prosecution [§ 1042] p 830 
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d. Place to Which Inquiry Relates [§ 1043] p 831 
e. Inquiry as to Particular Acts, Facts, or Traits of Character [§§ 1044-1083] p 834 
(1) In General [§ 1044] p 834 
(2) Accusation, Arrest, or Indictment for Crime [§ 1045] p 837 
(3) Acquittal [§ 1046] p 841 
(4) Associates [§ 1047] p 841 
(5) Character as Spy or Informer [§ 1048] p 842 
(6) Chastity [§ 1049] p 842 
(7) Commission of Crime [§ 1050] p 846 
(8) Conformity to Ethics of Profession [§ 1051] p 847 
(9) Conviction of Crime [§§ 1052-1063] p 847 
(a) In General [§ 1052] p 847 * 
(b) Name and Nature of Crime [§ 1053] p 854 he 
(c) Details of Crime [§ 1054] p 854: 
(d) Place of Conviction [§ 1055] p 854 
(e) Number of Convictions [§ 1056] p 854 
(£) Remoteness of Conviction [§ 1057] p 854 
(gz) Punishment [§ 1058] p 855 
(h) What ConstitutessConviction [§ 1059] p 856 
(i) Suspension of Sentence, and Probation [§ 1060] p 856 
(j) Appeal from Conviction [§ 1061] p 856 
(k) Effect of Setting Aside of Conviction [§ 1062] p 857 
(1) Effect of Pardon, or Commutation of Sentence [§ 1063] p 857 
(10) Disbarment of Attorney [§ 1064] p 857 
(11) Discharge from Employment [§ 1065] p 857 
(12) Disregard of Obligation of Oath [§ 1066] p 857 
(13) Environment [§ 1067] p 858 . 
(14) Gambling [§ 1068] p 858 
(15) Honesty [§ 1069] p 858 
(16) Intemperance [§ 1070] p 859 
(17) Interference with Witnesses [§ 1071] p 860 
(18) Occupation [§ 1072] p 860 
(19) Peace and Quietude [§§ 1073-1076] p 861 
(a) In General [§ 1073] p 861 
(b) Quarrelsomeness [§ 1074] p 861 
(c) Turbulence [§ 1075] p 861 
(d) Violence [§ 1076] p 861 
(20) Religious Belief [§ 1077] p 861 
(21) Situation [§ 1078] p 862 
(22) Sporting [§ 1079] p 862 
(23) Use of Drugs [§ 1080] p 862 
(24) Vagrancy [§ 1081] p 862 
(25) Veracity [§ 1082] p 862 
(26) Violations of Liquor Law [§ 1083] p 865 
5. Cross-Examination for Purpose of Impeachment [§§ 1084-1100] p 866 
a. Existence of Right [§ 1084] p 866 
b. Lxtent of Inquiry [§§ 1085-1098] p 866 
(1) In General [§ 1085] p 866 
(2) As Affected by Scope of Issues or Direct Examination [§ 1086] p 867 
(3) Bearing on Credibility [§ 1087] p 867 ; 
(4) Character for Truth and Veracity as Distinguished from Moral Character [§ 
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1088] p 869 
(5) As Affected by Tendency To Disgrace, Degrade, or Incriminate Witness [§ 1089] 
p 869 5 


(6) Insulting, Humiliating, Insinuating, or Prejudicial Questions [§ 1090] p 876 
(7) Remoteness [§ 1091] p 871 
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(8) Conclusions of Others [§ 1092] p 872 | 
\ (9) Subjects of Inquiry [§§ 1093-1097] p 872 
(a) In General [§ 1093] p 872 
(b) Particular Acts or Facts [§ 1094] p 875 
(c) Crimes [§§ 1095-1097] p 882 
aa. Commission [§ 1095] p 882 
bb. Accusation, Indictment, Etc. [§ 1096] p 884 
ec. Conviction of Crime [§ 1097] p 888 
(10) Diseretion of Court [§ 1098] p 894 
e. Conclusiveness of Answers [§ 1099] p 897 
d. Form of Questions [§ 1100] p 899 


6. Impeaching Evidence [§§ 1101-1129] p 900 
c a. Laying Foundation [§§ 1101-1102] p 900 
(1) In General [§ 1101] p 900 
(2) Conviction of Crime [§ 1102] p $01 
b. Competency of Impeaching Witness [§§ 1103-1107] p 901 
(1) In General [§ 1103] p 901 
(2) Knowledge or Means of Knowledge [§§ 1104-1107] p 901 
(a) In General [§ 1104] p 901 
(b) Time to Which Knowledge Relates [§ 1105] p 904 
(ce) Place to Which Knowledge Relates [§ 1106] p 904 
(d) Residence or Business Association of Impeaching Witness [§ 1107] p 905 
ce. Basis of Testimony [§ 1108] p 905 
d. Number of Impeaching Witnesses [§ 1109] p 907 
e. Examination of Impeaching Witnesses [§§ 1110-1117] p 907 
(1) Direct Examination [§§ 1110-1112] p 907 
(a) In General [§ 1110] p 907 
(b) Inquiry as to Whether Witness Would Be Believed under Oath [§ 1111] p 
909 
(c) As to Means and Extent of Knowledge [§ 1112] p 911 
(2) Cross-Examination [§§ 1113-1116] p 911 
(a) In General [§ 1113] p 911 
(b) As to Means and Extent of Knowledge, Grounds of Opn: and Particu- 
lar Facts [§ 1114] p 912 
(c) As to Belief of Other under Oath [§ 1115] p 913 
(d) As to Bias or Character of Impeaching Witness and His Comprehension 
of Terms Used in Examination [§ 1116] p 914 
(3) Redirect Examination [§ 1117] p 914 
£, Admissibility of Evidence [§§ 1118-1128] p 915 
(1) In General [§ 1118] p 915 
(2) Testimony and Impeachment of Witness in Former Case or Trial [§ 1119] p 916 
(3) Evidence of Conviction of Crime [§§ 1120-1126] p ae 
(a) In General [§ 1120] p 917 
(b) By Introduction of Record [§§ 1121-1125] p 918 
aa. In General [§ 1121] p 918 
bb. Sufficiency of Record To Be Admissible [§ 1122] p 918 
ec. Record as Best or Only Competent Evidence of Conviction [§ 1123] 
p 919 
dd. Introduction of Record after Admission or Denial of Conviction on 
Cross-Examination [§ 1124] p 919 
ee. How Much of Record Admissible [§ 1125] p 920 
(c) Identification of Witness as Person Named in Record [§ 1126] p 920 
(4) Evidence of Accusation or Indictment [§ 1127] p 921 
, (5) Cumulative Evidence [§ 1128] p 921 
ag. Sufficiency of Evidence [§ 1129] p 921 
as Sustaining Character of Impeacked Witness [§§ 1130-1140] p 922 
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a. Grounds for Introduction of Sustaining Evidence [§§ 1130-1131] p 922 
(1) In General [§ 1130] p 922 
(2) Impeachment on Cross-Examination [§ 1131] p 924 
. Time for Introduction of Sustaining Evidence [§ 1132] p 925 
Competency of Sustaining Witness [§ 1133] p 925 
. Nature of Sustaining Evidence [§§ 1134-1138] p 926 
(1) In General [§ 1134] p 926 
(2) Time and Place to Which Evidence May Relate [§ 1135] p 928 
(3) Negative Testimony [§ 1136] p 929 
(4) Rebutting Effect of Evidence of Arrest or Indictment [§ 1137] p 929 
(5) Rebutting Effect of Evidence of Conviction [§ 1138] p 930 
e. Examination of Sustaining Witness [§§ 1139-1140] p 933 a 
(1) Direct Examination [§ 1139] p 933 ~ 
(2) Cross-Examination [§ 1140] p 933 
8. Impeachment of Impeaching Witness [§ 1141] p 934 
9. Effect of Impeachment [§ 1142] p 935 
C. Interest or Bias [§§ 1143-1218] p 936 
1. In General [§ 1143] p 936 
2. Witnesses Generally [§ 1144] p 937° 
3. Parties as Witnesses [§§ 1145-1146] p 939 
a. Party to Ciwil Action [§ 1145] p 939 
b. Defendant or Accomplice in Criminal Case [§ 1146] p 944 
4. Interest or Bias of Witness Not a Party [§§ 1147-1164] p 946 
a. Interest or Bias of Party’s Own Witness [§ 1147] p 946 
b. Interest or Bias of Opposing Witness [§§ 1148-1164] p 947 
(1) In General [§ 1148] p 947 
(2) Relations with, or Feelings toward, Party [§§ 1149-1159] p 948 
(a) Friendliness or Animosity in General [§ 1149] p 948 
(b) Immoral Relations [§ 1150] p 949 
(c) Relationship by Blood or Marriage [§ 1151] p 950 
(d) Family Feelings and Relations [§ 1152] p 950 
(e) Business, Professional, or Financial Relations [§§ 1153-1155] p 951 
aa. In General [§ 1153] p 951 
bb. Hmployment or Professtonal Engagement [§§ 1154-1155] p 951 
(aa) In General [§ 1154] p 951 
(bb) Attorney as Witness [§ 1155] p 952 
(f) Assistance in Action or Prosecution [§ 1156] p 952 
(g) Public or Private Detectives, Informers, or Police [§ 1157] p 953 
(h) Compensation in Haucess of Witness Fees [§ 1158] p 954 
(i) Other Litigation, Prosecutions, or Charges between Party and Witness 
[§ 1159] p 955 
(3) Relations with, or Feelings toward, Victim of Crime [§ 1160] p 955 
(4) Feeling with Respect to Cause on Trial [§ 1161] p 956 
(5) Hatent of Inquiry [§ 1162] p 956 
(6) Time as of Which Interest or Bias May Be Shown [§ 1163] p 957 
(7) Transfer or Release of Interest [§ 1164] p 958 
5. Cross-Examination for Purpose of Impeachment [§§ 1165-1198] p 958 
a. In General [§§ 1165-1170] p 958 
(1) General Discussion [§ 1165] p 958 
(2) Nature and Extent of Interest [§ 1166] p 961 
(3) Relations with, and Feelings toward, Party [§ 1167] p 962 
(4) Relations with, and Feelings toward, Person Other than Party [§ 1168] p 965 
(5) Irrelevant and Collateral Matiers [§ 1169] p 966 
(6) Discretion of Court [§ 1170] p 966 
b. Questions as to, or Eliciting, Specific Matters or Facts [§§ 1171-1195] p 967 
(1) In General [§ 1171] p 967 
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(2) Employment by Party or Other Interested Person and Compensation of Employee 
[$§ 1172-1175] p 974 
(a) In General [§ 1172] p 974 
(k) Attorney [§ 1173] p 976 
(c) Physician [§ 1174] p 977 
(d) Detectives, Informers, and the Like [§ 1175] p 977 
(3) Kinship between Witness and Party or Another [§ 1176] p 978 
(4) Membership in, or Connection with, Organization, and Political, Economic, and. 
Like Views [§ 1177] p 978 j 
(5) Improper Relations between Witness and Party or Another [§ 1178] p 979 
(6). Indebtedness [§ 1179] p 979 
(7) Charge of Offense against, or Commission of Offense by, Witness or Arwest There- 
for [§ 1180] p 980: 
(8) Payments or Other Benefits in Consideration of Testimony [§ 1181] p 980 
(9) Reward or Similar Compensation Dependent on Particular Termination of Pro- 
ceeding [§ 1182] p 982 : 
(10) Wager on Result of Proceeding [§ 1183] p 983 
(11) Assistance iw Litigation [§§ 1184-1187] p 983 
(a) In General [§ 1184] p 983 
(b) Amount of Contribution [§ 1185] p $84 
(c) Voluntary Attendance of Witness [§ 1186] p 984 
(d) Hxecuting Bond [§ 1187] p 984 
(12) Testifying in Other Cases [§ 1188] p 985 
(13) Pendency or Prosecution of Another Proceeding [§ 1189] p 985 
(14) Subjection to, or Relief from, Liability Affected by Termination of Proceeding 
[§ 1190] p 986 
(15) Threats, Duress, Fear, or Suggestions Influencing Testimony of, or Prosecution 
Initiated by, Witness [§ 1191] p 286 
: (16) ie with or Influencing Witnesses or Prospective Witnesses [§ 1192] p 
(17) Refusal or Failure To Make Statement or Disclose Information [§ 1193] p 987 
(18) Interference with Litigation or Prosecution [§ 1194] p 988 
(19) Threats by Witness against Party or Another [§ 1195] p 988 
e. Form and Order of Questions [§ 1196] p 989 
d. Further Inquiry by Cross-Examination Where Bias or Interest Shown [§ 1197] p 990 
e. Conclusiveness of Denial of Interest or Bias; Contradiction and Further Inquiry by 
Cross-Examination [§ 1198] p 992i 
6. Reéxamination of Witness Sought To Be Impeached [§ 1199] p 994 
7. Evidence To Show Interest or Bias [§§ 1200-1215] p 995 
a. In General [§ 1200] p 995 
b. Laying Foundation [§ 1201] p 995 
ce. Competency of Impeaching Witnesses [§ 1202] p 996 
d. Admissibility of Hvidence [§§ 1203-1213] p 996 
(1) In General [§ 1203] p 996 
(2) Interest in Event [§ 1204] p 999 
(3) Relations with, or Feelings toward, Party [§§ 1205-1206] p 1000 
(a) In General [§ 1205] p 1000 
(b) Acts or Statements Tending To Produce Hostility [§ 1206] p 1002 
(4) Relations with, or Feelings toward, Victim of Crime [§ 1207] p 1002 
(5) Feelings in Respect of Subject Matter of Testimony [§ 1208] p 1002 
(6) Accusation or Indictment against Witness [§ 1209] p 1003 
(7) Interference with Other Witnesses [§ 1210] p 1003 
(8) Voluntary Attendance [§ 1211] p 1003 
(9) Statements after Testifying [§ 1212] p 1003 
(10) Diseretion of Court [§ 1213] p 1003 
e. Hxamination of Impeaching Witnesses [§ 1214] p 1005 
/ £. Sufficiency of Evidence [§ 1215] p 1005 
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8. Rebuttal of Impeaching Evidence [§§ 1216-1217] p 1006 

a. In General [§ 1216] p 1006 

b. Rules Governing Admission and Exclusion [§ 1217] p 1006 
9. Effect of Showing of Interest or Bias [§ 1218] p 1008 


D. Inconsistent or Contradictory Statements [§§ 1219-1339] p 1011 


1. In General [§ 1219] p 1011 
2. Witnesses Who May Be Impeached [§§ 1220-1236] p 1019 
a. In General [§ 1220] p 1019 
b. Party or Accused; Prosecuting Witness or Others Sustaining Relation to Party [§ 1221} 


p 1019 
c. Absent or Deceased Witnesses [§ 1222] p 1021 
d. Impeaching Witness [§ 1223] p 1022: \ 
e. Impeachment of One’s Own Witness [$§ 1224-1236] p 1023 F 


(1) In General [§ 1224] p 1023 
(2) Asking or Hxamining Witness as to Inconsistent or Contradictory Statements 
[§ 1225] p 1025 
(3) Surprise or Entrapment [§§ 1226-1228] p 1028 
(a) In General [§ 1226] p 1028 
(b) Necessity formShowing Surprise or Entrapment [§ 1227] p 1032 
(c) Necessity for Affirmative Testimony Prejudicial to Party Calling Witness 
[§ 1228] p 1034 
(4) Hostile or Adverse Witness [§ 1229] p 1037 
(5) Witness Whom Party Is Compelled To Call [§ 1230] p 1039 
(6) Party Called as Witness by Adversary [§ 1231] p 1039 
(7) Witness Called by Both Parties [§ 1232] p 1040 
(8) Witness Called by Court [§ 1233] p 1040 
(9) Production of Evidence, Examination, and Cross-Examination as Determining 
Right To Impeach [§ 1234] p 1041 
(10) Zime for Impeachment [§ 1235] p 1042 
(11) Proof of Inconsistent or Contradictory Statements [§ 1236] p 4042 
3. Testimony Subject to Impeachment [§§ 1237-1239] p 1045 
a. In General [§ 1237] p 1045 
b. Collateral, Irrelevant, or Immaterial Matters [§ 1238] p 1046 
e, Opinion Testimony [§ 1239] p 1052 
4, Statements Which May Be Shown [§§ 1240-1272] p 1053 
. In General [§ 1240] p 1053 
. Contradictory or Inconsistent Character [§ 1241] p 1054 
. Time When Made [§ 1242] p 1058 
. Form [§ 1243] p 1059 
. Omission To State Matters Testified to [§ 1244] p 1060 
. Unsworn Statements [§ 1245] p 1062 
. Statements Not Admissible as Independent Evidence [§ 1246] p 1062 
. Particular Statements [§§ 1247-1272] p 1063 
(1) In General [§ 1247] p 1063 
(2) Affidavits [§§ 1248-1249] p 1064 
(a) In General [§ 1248] p 1064 
(b) In Support of Application for Continuance [§ 1249] p 1065 
(8) Letters [§ 1250] p 1065 
(4) Publications [§ 1251] p 1066 M4 
(5) Opinions [§ 1252] p 1067 
(6) Statements to Customs Officials [§ 1253] p 1068 
(7) Statements on Examination by Counsel of Adverse Party [§ 1254] p 1068 
(8) Statements Made at Investigation by District Attorney [§ 1255] p 1068 
(9) Confession [§ 1256] p 1068 
(10) Judicial Records and Proceedings [§§ 1257-1271] p 1068 
(a) In General [§ 1257] p 1068 
(b) Statements While under Arrest [§ 1258] p 1069 
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(ce) Pleadings [§§ 1259-1260] p 1069 
aa. In General [§ 1259] p 1069 
bb. Criminal Prosecution [§ 1260] p 1070 
(d) Former Testimony of Witness [§§ 1261-1272] p 107u 
aa. At Coroner’s Inquest [§ 1261] p 1070 
bb. Before Grand Jury [§ 1262] p 1071 
ec. At Preliminary Examination [§ 1263] p 1071 
dd. At Former Trial of Same Case [§ 1264] p 1072 
ee. At Trial of Different Case or Proceeding [§ 1265] p 1072 
ff. Before Master [§ 1266] p 1073 
ge. Depositions [§ 1267] p 1073 
hh. Stipulations [§ 1268] p 1074 
li. Statements Made by Witness While Remaining in Court Room after 
Haclusion [§ 1269] p 1074 
jj. Statements Made as Attorney in Argument [§ 1270] p 1074 
kk. Claims Made through Counsel [§ 1271] p 1074 
(11) Statements of Persons Other than Witness [§ 1272] p 1074 
5. Cross-Examination as to Inconsistent Statements [§§ 1273-1274] p 1075 
a. In General [§ 1273] p 1075 
b. Mode and Extent of Cross-Examination [§ 1274] p 1078 
6. Laying Foundation for Proof of Inconsistent or Contradictory Statements [§§ 1275-1297] p 
1083 
a. Necessity [§§ 1275-1279] p 1083 
(1) Witness Present at Trial or Hearing [§§ 1275-1278] p 1083 
(a) Witness of Adverse Party [§§ 1275-1276] p 1083 
aa. Oral Testimony [§ 1275] p 1083 
bb. Written Evidence [§ 1276] p 1085 
(b) Party as Witness [§ 1277] p 1086 
(ce) Party’s Own Witness [§ 1278] p 1087 
(2) Absent Witness [§ 1279] p 1088 
b. Mode of Laying Foundation [§§ 1280-1297] p 1090 
(1) General Principles [§§ 1280-1287] p 1090 
(a) Witness Present at Trial or Hearing [§§ 1280-1286] p 1090 
aa. Witness of Adverse Party [§§ 1280-1284] p 1090 
(aa) Oral Testimony [§§ 1280-1281] p 1090 
aaa. In General [§ 1280] p 1090 
bbb. Statutory Provisions [§ 1281] p 1093 
(bb) Written Evidence [§§ 1282-1284] p 1094 
aaa. In General [§ 1282] p 1094 
bbb. Application of Rules [§§ 1283-1284] p 1095 
(aaa) Hxtrajudicial Statements [§ 1283] p 1095 
(bbb) Judicial Statements [§ 1284] p 1097 
bb. Party as Witness [§ 1285] p 1100 
ce. Party’s Own Witness [§ 1286] p 1101 
(b) Absent Witness [§ 1287] p 1102 
(2) Certainty and Definiteness of Inquiry [§§ 1288-1293] p 1104 
(a) Witness Present at Trial or Hearing [§§ 1288-1292] p 1104 
aa. Witness of Adverse Party [§§ 1288-1290] p 1104 
(aa) Oral Testimony [§§ 1288-1289] p 1104 
aaa. In General [§ 1288] p 1104 
bbb. Statutory Provisions [§ 1289] p 1111 
(bb) Written Evidence [§ 1290] p 1113 
bb. Party as Witness [§ 1291] p 1115 
ce. Party’s Own Witness [§ 1292] p 1115 
, (b) Absent Witness [§ 1293] p 1116 
‘ (3) Time for Laying Foundation [§ 1294] p 1117 
(4) Recalling Witness To Lay Foundation [§ 1295] p 1117 


32 [70 C.J.] WITNESSES | ee m" 


(5) Curing Failure To Lay Foundation [§ 1296] p 1117 
(6) Warning. Witness of Intention To Contradict [§ 1297] p 1118 
7. Answers of Witness Sought To Be Impeached [§§ 1298-1300] p 1118 
a. Effect of Admission [§ 1298] p 1118 
b. Effect of Denial [§ 1299] p 1119 
ec. Failure To Deny; Denial of Recollection [§ 1300] p 1120 
8. Impeaching Evidence [§§ 1301-1328] p 1121 
a. Competency of Witnesses [§ 1301] p 1121 
b. Admissibility of Evidence [§§ 1302-1325] p 1123 
(1) In General [§ 1302] p 1123 
(2) Conformity to Predicate [§ 1303] p 1126 
(3) Identification of Witness [§ 1304] p 1128 
(4) Privileged Communications [§ 1305] p 1128 
(5) Time for Introducing Impeaching Evidence |§ 1306] p 112 
(6) Written Statements or Instruments [§§ 1307-1310] p 1128 
(a) Time for Introducing Written Statement [§ 1307] p 1128 
(b) Authentication [§ 1308] p 1129 
(c) Best and Secondary Evidence [§ 1309] p 1129 
(d) Reading Part ofdnstrument [§ 1310] p 1130 
(7) Proof of Former Testimony [§§ 1311-1325] p 1131 
(a) Particular Evidence [§§ 1311-1323] p 1131 
aa. Bill of Exceptions [§ 1311] p 1131 
bb. Brief of Evidence or Copy Thereof [§ 1312] p 1131 
ec. Case on Appeal or Motion for New Trial [§ 1313] p 1131 
dd. Immigration Records [{§ 1314] p 1131 
ee. Judge’s Report of Evidence [§ 1315] p 1132 
ff. Judgment Roll [§ 1316] p 1132 . 
gg. Notes or Minutes of Testimony [{§§ 1317-1319] p 1132 
(aa) In General [§ 1317] p 1132 
(bb) Stenographer’s Notes or Transcript [§ 1318] p 1132 
(cc) Memorandum of Bystander [§ 1319] p 1133 
bh. Petition for Certiorari [§ 1820] p 1133 
ui. Testimony of Persons Present at Former Trial or Hearing [§§ 1321- 
1322] p 1133 
(aa) Officials [§ 13821] p 1134 
(bb) Other Persons [§ 1322] p 1134 
jj. Testimony Reduced to Writing and Signed by Witness [§ 1323] p 
1135 
(b) Showing Part or All of Former Testimony [§ 1824] p 1135 
(c) Identification of Witness [§ 1325] p 1136 
ec. Examination of Impeaching Witness [§§ 1526-1327] p 1136 
(1) In General [§ 13826] p 1136 
(2) Cross-Examination [§ 1327] p 1137 
d. Sufficiency of Bvidence [§ 1328] p 1138 
9, Sustaining Witness [§§ 1329-1337] p 1138 
a. Necessity and Sufficiency of Attack [§ 1329] p 1138 
b. Rebuttal of Evidence of Inconsistent Statements Generally [§ 1330] p 1138 
e. Hxplanation of Inconsistency [§§ 1831-1332] p 1141 
(1) In General [§ 1331] p 1141 N 
(2) Circumstances Surrounding Prior Statement; Motive [§ 1332] p 1142 
d. Right To Show Entire Conversation or Statement [§ 1333] p 1145 
e. Proof of Good Character or Reputation [§ 1334] p 1146 
f. Proof of Statements Consistent with Testimony [§ 1335] p 1148 
g. Hvidence of Falsity of Contradictory Statement [§ 1336] p 1151 
h. Rebuttal of Explanation [§ 1837] p 1151 
10. Eifect of Proof of Inconsistent Statements [§§ 1338-1339] p 1152 
a. In General [§ 1338] p 1152 


* 


* 
~ 
g 
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Previous Statements as Substantive Evidence [§ 1339] p 1153 


IX. Contradiction [§§ 1840-1364] p 1155 
1. Right To Contradict [§§ 1340-1344] p 1155 
a. In General [§ 1340] p 1155 
b. Contradicting One’s Own Witness [§§ 1341-1342] p 1156 


(1) In General [§ 1341] p 1156 
(2) Party or His Employee Called as Witness by Adversary [§ 1342] p 1159 


e. Absent Witness [§ 1343] p 1160: 
d. Answers on Cross-Examination [§ 1344] p 1160 
2. Collateral, Irrelevant, or Immaterial Matters [§§ 1345-1346] p 1161 
a. In General [§ 1345] p 1161 
b. Admissibility of Evidence under the Rule [§ 1346] p 1165 
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. Laying Foundation for Contradiction [§ 1347] p 1166 

. Time for Contradicting Witness [§ 1348] p 1167 

. Competency of Contradicting Witness [§ 1349] p 1167 

. Recall of Witness for Contradicting Evidence [§ 1350] p 1168 
. Examination of Contradicting Witness [§ 1351] p 1168 

. Admissibility of Evidence [§§ 1352-1360] p 1168 


a. In General [§ 1352] p 1168 
b. Contradictory Effect [§§ 1353-1355] p 1169 


(1) In General [§ 1353] p 1169 
(2) Direct Contradiction [§ 1354] p 1172 
(3) Indirect, Argumentative, and Inferential Contradiction [§ 1355] p 1172 


ce. Character of Evidence Adduced [§§ 1356-1360] p 1173 


(1) In General [§ 13856] p 1173 

(2) Admissions, Declarations, and Statements [§ 1857] p 1173 
(3) Prior Evidence [§ 1358] p 1174 

(4) Documentary Evidence [§ 1359'] p 1175 

(5) Haperiments [§ 1360] p 1176 


9. Sustaining Witness [§§ 1361-1363] p 1176 
a. Rebuttal of Contradiction [§ 1361] p 1176 
b. Explanation of Contradiction [§ 1362] p 1177 
e. Proof of Good Character or Reputation for Veracity [§ 1863] p 1177 
10. Effect of Contradiction [§ 1364] p 1178 
« F. Corroboration [§§ 1365-1379] p 1179 
1. Witnesses Generally [§§ 1365-1373] p 1179 
a. Right and Necessity [§§ 1365-1367] p 1179 


(1) In General [§ 1365] p 1179 
(2) Matters Not Controverted [§ 1366] p 1180 
(3) Collateral, Irrelevant, or Immaterial Matters [§ 1367] p 1180 


b. Corroborating Evidence [§§ 1368-1371] p 1180 


e. 
d. 


(1) Admissibility [§§ 1368-1370] p 1180 
(a) In General [§ 1368] p 1180 
(b) Statements of Witness Corresponding with Testimony [§ 1369] p 1183 
(c) Acts of Witness Consistent with Testimony [§ 1370] p 1186 
(2) Character and Sufficiency [§ 1371] p 1187 
Effect of Corroboration [§ 1372] p 1187 
Breaking Force of Corroboration [§ 1373] p 1187 


2. Witnesses Testifying as to Transaction with Deceased or Incompetent [§§ 1374-1379] p 


momen & & 
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. In General [§ 1374] p 1187 

. Whose Testimony Requires Corroboration [§ 1375] p 1188 

. Proceedings in Which Corroboration Is Required [§ 1376] p 1188 
. Quantity of Corroboration Required [§ 1377] p 1188 

. Sufficiency of Corroborated Evidence [§ 1378] p 1189 

. Source of Corroboration [§ 1379] p 1189 
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CROSS REFERENCES 


Change of venue on ground of convenience of witnesses 
see Venue §§ 256-262. 

Continuance because of witness’ 
uances §§ 59-90. 

Depositions 18 C.J. p 598. 

Discovery generally see Discovery 18 C.J. p 1054. 

Evidence generally see Evidence 22 C.J. p 1. 

on from arrest during attendance see Arrest § 

Misconduct of witness constituting contempt see Con- 
tempt §§ 29-38. 

Party to commercial paper as competent to impeach it 
see Bills and Notes § 1356. 


absence see Contin- 


[§§ 1-3 q 
Perjury 48 C.J. p 815. 


Separation and exclusion of witnesses at trial see Trial 
§§ 127-136. 

Witnesses to written instruments: 
Bills and Notes § 199. 
Chattel Mortgages § 116. 
Deeds §§ 88-92. 
Instrument in execution of power see Powers § 120. 
Leases see Landlord and Tenant § 413. 
Mortgages generally see Mortgages §§ 279-281. 
Submission to arbitration see Arbitration and Award 


§ 55. 
Wills §§ 314-393. 


‘ 


I. DEFINITION? 


[By Stanutey A. Hackett] * 


[§ 1] The term “witness,” in its strict legal sense, 
means one who gives evidence in a cause before a 
court;” and in its general sense includes all persons 
from whose lips testimony is extracted to be used in 
any judicial proceeding,® and so includes deponents 
and affiants as well as persons delivering oral tes- 


~ 
timony before a court or jury.4 A witness has also 
been defined as one who has knowledge of a fact or 
occurrence sufficient to testify with respect to it.® 


Person who has made dying declaration, which is 
admitted on the trial, is not a witness on the trial.® 


II. ATTENDANCE 


[§ 2] A. In General.* One of the duties which 
the citizen owes to his government is to support the 
administration of justice by attending its courts 
and giving his testimony whenever he is properly 
summoned.’ Justice requires the attendance of wit- 
nesses cognizant of material factsS and no unrea- 
sonable obstacle ought to be thrown in the way of 
their freely coming into court to give oral testimony.?® 


1. Cross references: 
“Attesting witness” see 6 C.J. p 555. 


“Competent witness’ see Competent [a] 
LICsI. 0) 28.05 


“Credible witness’’ see Credible 15 C. 


1 Gibb.Surr. 290. 


7 know.” 
J. 1347. 161 Ga. 690, 694. 
“Subscribing witness” see Subscribe 
A ae) 145 Cal. 717. 
Who is witness within statutes pun- 
ishing: 


Bribery of witness see Bribery § 6. 


Corruption of witness see Obstruct- 
ing Justice § 28. 


2. Barker v. Coit, 1 Root (Conn.) 
224, 225; Gandy v. State, 110 N.W. 
862, 77 Neb. 782. 


[a] Another definition.—‘One who 
has been sworn according to law and 
deposes as to his knowledge of the 


284 U.S. 421, 


516]; 


Evoy v. Verlin, 


Will, 34 N.Y.S. 1120, 13 Misc. 298, 299, 


Derivation 
word ‘witness’ comes from the Anglo- 
Saxon word ‘witan,’ which means to 
Wood v. Davis, 131 S.E. 885, 


6. People v. Thomson, 79 P. 435, 


Declarant as not witness whom de- 
fendaut is constitutionally entitled to 
meet face to face see Homicide § 496. 


7,  Bilaeckmer ve Uc s:, D2) S.Ct, owe 
16M L.Hds ) 375-1 [ati 60 
App.D.C. 141, 49 F.(2d) 523, and cert 
gr 52 S.Ct. 19, 284 U.S. 602, 76 L.Ed. 
Blair. vy. U., S.,.<39 S.Ct. 468, 250 
U.S. 273, 68 L.Ed. 979; Keown & Mc- 
149. IN Eel mee bs 
Mass. 374, 41 A.L.R. 1319; 
Hague, 147 A. 220, 105 N.J.Eq. 134 [aff 


Counsel for witness. Witnesses who are not par- 
ties are without right to have counsel in attendance 
on their behalf.t° 


[§ 3] B. Authority To Compel Attendance—1. 
Courts and Officers Thereof.1: It is an inherent pow- 
er of courts to compel the attendance before them 
of «witnesses necessary to the trial of causes before 


them;!2 such power or authority is a necessary inci- 
. 


Arbitrators to compel attendance of 
witnesses see Arbitration and 
Award § 187. 


Court: 


Or commissioner to compel attend- 
ance for taking of deposition see 
Depositions §§ 195, 197. 


To compel attendance of: 
Nonresidents see infra §§ 17—20. 


Particular classes of persons see 
infra §§ 1-16. : 


Referee to compel attendance of wit- 
nesses see References § 136. 


United States commissioner to issue 
subpoena for witness see United 
States Commissioners § 10. 


of word.—‘Our 


12. Jackson v. Mobley, 47 So. 590, 
157 Ala. 408; Crosby v. Potts, 69 S.B. 


Ex parte 582, 8 Ga.App. 463; State ex rel. Ru- 


facts in issue upon the trial of a| 759° 4’ 399 9 N.J.Misc 39]: Eal dolph v. Ryan, 38 S.W.(2d) 717, 327 
[ 5 et Ais ; : y v. 3 Py Re 
ae err ok State, 129 S.W. 292, 295, Shetler mee Cream Co., 150 S.E. 539, ne 728; U. S. v. Jaca, 26 Philippine 


108 W.Va. 184. 
3. Bliss v. Shuman, 47 Me. 248, 252 

[quot State v. Dooley, 144 P. 654, 82 [a] 

Wash. 483, 486]. 


[a] Statutes in some jurisdictions 
define a witness as a person whose 
declaration under oath is received as 
evidence for any purpose. See statu- 
tory provisions. 


[b] Interpreters.—(1) The word 
“witnesses” used in Pen. Code § 925, 
includes interpreters. People v. Lem 
Deo, 64 P. 265, 132 Cal. 199. (2) In- 
terpreter as witness for purpose of in- 
terpretation see infra § 666. 


4 See Affiant 2 C.J. p 313. 


5. Gandy v. State, 110 N.W. 862, 
77 Nev. 782, 785; Matter of Losee’s i bs 


Judicial Dist. 


Law § 2166; 


Judicial Dist. 


Power of: 


Ou behalf of state.—‘It is the 
duty of every man to testify on be- 
half of the state.’’ 
zerne County, 101 Pa.Super. 42, 45. 


8. State v. District Court of Eighth 
in and 
County, 235 °P. 766, 73 Mont. 265. * 


Number of witnesses see Criminal 
Trial § 164. 


9. State v. District Court of Eighth 
in and for 
County, 235 P. 766, 73 Mont. 265. 


10. Re Assiniboia Election, 4 Man. 
28. 


[a] Criminal cases or proceeding's. 
—(1) The rule stated in the text ap- 
plies in criminal cases. State ex rel. 
Rudolph v. Ryan, 38 S.W.(2d) 717, 327 
Mo. 728. (2) The proper court may 
compel the attendance of witnesses 
not only at the trial of any criminal 
proceeding before it (Kirkendall v. 
Luzerne County, 11 Phila. (Pa.) 575), 
(3) but also before the grand jury 
(In re Klein, 40 Pa.Super. 360). (4) 
However, a court has no authority to 
subpecena witnesses and compel them 
to testify at a public inquisition, ini- 
tiated by an unverified petition, and 
conducted to aid in determining 
whether to call a grand jury. Wil- 
Lams v. People, 103 P.. 298, 46 Colo, 

oO. 


Linsky v. Lu- 


for Cascade 


Cascade 


*By STANLEY A. HACKETT (§§ 2-21). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 3-5] 


dent of the power to adjudge.t* Also, under statutes 
conferring such power on them, courts have disere- 
tionary power to compel a witness to testify before 
a legislative or administrative body;!* but such pow- 
er will not be exercised when it would work injus- 
tice!® or where the cireumstances are not such as 
were contemplated by the statute.1® <A federal court 
in one district has power to issue a subpena requiring 
a person living in the district to appear and testify 
before an examiner or master who is discharging the 
duties of his office in the district, although such offi- 
cer was appointed in another district.17 


Justice of peace. Under some statutes a justice of 
the peace has authority to issue a subpena for the 
attendance of a witness at a trial in a court of rec- 
ord in his county.1§ 


Receiver. It is doubtful whether a receiver, au- 
thorized by statute to examine on oath any per- 
son touching any matter pertaining to or affecting 
the receivership, is authorized to subpena witnesses 
where the statutes do not expressly confer such au- 
thority on him but do make other provision for com- 
pelling the attendance of witnesses.?® 


[§ 4] 2. Administrative or Legislative Bodies or 
Officers.2° Under statutes so providing, legislative 
or administrative bodies have the right to compel 


13. Barry v. U. S. ex rel. Cunning- 
ham,49 S'Ct. 452" 279 U.S) 597, 73 L. 
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the power to issue it.?? 


limited authority during the exist- 
ence of the receivership to subpcena 
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- witnesses to attend before them or committees ap- 


pointed by them and testify as to matters under 
investigation ;2! and a witness who appears in obedi- 
ence to. a subpoena from such a body cannot question 
Also, when it is conferred 
on him by statute, an administrative officer has au- 
thority to issue subpenas and compel the attendance 
of witnesses before him.?* Some statutes relating 
to compelling the attendance of witnesses, other 
than in an action in a court of record, before an offi- 
cer, board, or committee apply only where special 
provision is not otherwise made for compelling at- 
tendance.?+ 


Register of United States land office. While the 
register of a United States land office is authorized 
to administer oaths and take testimony,?° the gov- 
ernment does not make the attendance of witnesses 
before him compulsory.?°® 


[§ 5] C. Right of Accused to Compulsory Proc- 
ess?7—1. In General. At common law a person ac- 
cused of crime could not, as a matter of right, de- 

mand compulsory process for his witnesses ;** but 
under constitutional and statutory provisions a per- 
son accused of crime has the right to have compul- 
sory process for obtaining the attendance of wit- 
nesses in his behalf.2® In some jurisdictions the 


26. Boom v. De Haven, 


13 P. 694, 
72 Cal. 280. = 


Ed. 867 [rev 29 F.(2d) 817 (rev 25 
F.(2da) 733)]. 


[a] “Every court must have this 
power or cease to function.” U. S. 
ex rel. Cunningham v. Barry, 25 F. 
(2d) 733, 735 [rev on other grounds 
29 F.(2d) 817 (rev on other grounds 
a 452, 279. U.S. :597,,.73 L.Ed. 
86 a 


[b] “rial of causes cannot be 
conducted without the power of the 
eourt to compel the attendance of 
witnesses, for this duty is rarely 
pleasant or desired by the witnesses 
themselves, to whom it means also 
often a pecuniary loss, as! well as an 
inconvenience.” In re Pierce, 79 S. 
BP GOT S1 635 NLC. 24779249. 


14. Osborne, Petitioner, 4 N.E. 618, 
141 Mass. 307; In re Adams, 176 N.W. 
508, 42 S.D.. 592. 


[a] Statutes conferring power are 
constitutional.—In re Adams, 176 N. 
W. 508, 42 S.D. 592. 


Compelling attendance before spe- 
cial examiner of pension bureau see 
Pensions § 45. 


15. Osborne, Petitioner, 4 N.E. 618, 
141 Mass. 307. 


16. Matter of Pilsbury, 
Pr. (N.Y.) 290. 


17. United States v. Standard Sani- 
tary Mfg. Co., 187 F. 232; White v. 
MNoledow St. Gh: ELK CG. RY Co.) TOE. 
133, 24 C.C.A. 467; In re Steward, 29 


56 How. 


a, StS 

18. McHoney y.-Kerwin, 56 Mo. 
App. 459; Rex v. Allerton, 19 B.C. 
493. 


Power of justice to compel attend- 
ance Of witnesses at trial before him 
see Justices of the Peace § 252. 


19. In re Hlein, 245 N.Y.S. 486, 
487, 138 Misc. 282 


“T doubt, in view of the orderly 
manner provided by section 170 for 
the attendance and examination of 
witnesses, that the Legislature in- 
tended to clothe adl receivers with un- 


* 


any and all persons to attend at his 
office and be examined about any mat- 
ter pertaining to or affecting the re- 
ceivership. To vest a subordinate 
ministerial officer of the court, often 
not a lawyer, with such broad power, 
is repugnant to our system for the 
administration of justice. Bur wit 
such were the intention of the Legis- 
lature it would have so stated in ex- 
press terms.’’ In re Klein, supra. 


20. Power of: 
Hither branch of: 
Congress in: 


Judging of. election and qualifi- 
cations of members see United 
States § 16. 


Making investigation see United 
States § 26. 


State legislature in: 


Conducting investigation 
States § 82. 


Election contest of member see 
States § 53. 


Municipal council or committee there- 
of see Municipal Corporations § 785. 


21. Steuer v. McConnell, 10 Ohio 
S.&C.P. 578, 8 Ohio N.P. 205; Muhl- 
hauser v. Morgan, 10 Ohio Dec. (Re- 
print) 90, 18 Cince.L.Bul. 340; Rhine- 
hart v. State, 117 S.W. 508, 121 Tenn. 
420, 17 Ann.Cas. 254. 


[a] Committee of board of educa- 
tion.— People v. Grossman, 262 N.Y. 
S. 66, 145 Misc. 781. 


[b] Transit Commission.—Appli- 
eation of Gilchrist, 224 N.Y.S. 210, 130 
Misc. 456. 


see 


22. In re Yard, 48 Leg.Int. (Pa.) 
288. 

23. Caplis v. Helvering, 4 F.Suppl. 
181; People v. Schwarz, 248 P. 990, 


78 Cal.App. 561. 


24. In re Investigation of Con- 
tracts of City of Albany and its Offi- 
cials, 184 N.Y.S. 518, 113 Misc. 370. 


25. See Public Lands § 469. 


Refusal of state court to compel 
Hacaaem see Depositions § 195 note 
99[b]. 


27. Cross references: 


Compelling prosecution to call or pro- 
duce witnesses see Criminal Law. §§ 
2132-2141. 


Right of accused to confront witness- 
es against him see Criminal Law §8§ 
2112-2122. 


28. U.S. v. Reid, 12 How. (U.S.) 
361, 13 L.Ed. 1023; Pittman v: State, 
ae 385; OL Bla. O47 Sl Re AN ss 


[a] “Years ago, in England, de- 
fendants in criminal cases were not, 
even at their own g9xpense, entitled 
to process to compel the attendance 
of witnesses in their behalf.” Osborn 
v. People, 262 P. 892, 83 Colo. 4, 7. 


29. U.S.—In re Dillon, 7 F.Cas.No. 
3,914, 7 Sawy: 561;°U! S. v. Burr, 25 
F.Cas.No. 14,692d. 


Ala.—Bush v. State, 53 So. 266, 168 
Ala. 717; Rogers v. State, 40 So. 572, 
144 Ala. 32. 


Ark.—Graham v. State, 6 S.W. 721, 
50 Ark. 161. 


Cal.—People v. Willard, 28 P. 585, 
92 Cal. 482; Willard v. Santa Bar- 
bara County. Super. Ct.,. 22 P. 1120, 
82 Cal. 456; People v. Bossert, 111 P. 
15, 14 Cal.App. 111. 


Colo.—Osborn v. People, 262 P. 892, 
83 Colo. 4. 


Fla.—Pittman v. State, a So. 385, 
51 Fla. 94, 8 L.R.A.N.S. 509 


Ga.—Smith v. State, 44 SE. Slit dese 
Ga. 61; Roberts v. State, 21 S.E. 132, 
94 Ga. 66. 


Iowa.—State v. Berger, 90 N.W. 
621; State v. Yetzer, 66 N.W. 737, 
97 Iowa 428. 


Ky.—Wedding v. Commonwealth, 
279 S.W. 981, 212 Ky. 571; Hancock 
v. Parker, 37 S.W. 594, 100 Ky., 143, 
18 Ky.L. 622; Davis v. *Com., V7 S.W. 
1101, 25 Ky.L. 1426. 
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right is limited to felony,®° although not to capital,** 
The guaranty in the federal constitution ap- 


cases. 
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court.*& 


plies only to prosecutions by the United States and 


not to prosecutions by a state.°? 


guaranteed by constitutional provision,®® is a rea 
substantive,?® and absolute?® one which may be ex- 
ercised?? or waived®* by accused and of which he may 
not be deprived by the court,*® jury,*® or legisla- 
ture.41 However, the exercise of the right is subject 
to legislative regulation*? which does not impair the 
right#? or deny its reasonable exercise.** 
especially true where it is proposed to throw the bur- 
den of the cost and expense to be incurred on the 
The right to com- 
pulsory process does not carry with it the right to 


Ak 
government, state, or county.*? 


La.—State v. Richard, 53 So. 669, 
127 La. 413; State v. Freddy, 41 So. 
ASO pls 2s) D6) Am SAR 915i: 
Beate v. Fairfax, 31 So. 1011, 107 La. 
624. 

Mo.—State v. Gideon, 24 S.W. 748, 
119 Mo. 94, 41 Am.S.R. 634; State v. 
Pagels, 4 S.W. 931, 92 Mo. 300; Ex 
p. Marmaduke, 4 S.W. 91, 91 Mo. 228, 
60 Am.R. 250. 


Mont.—State v. O’Brien, 43 P. 1091, 
44, P. 399, 18 Mont. 1. 


Okl.—Yeatman v. State, 244 P. 828, 
34 Okl.Cr. 20; Noel v. State, 188 P. 
688, 17 Okl.Cr. 308. 


R.I.—State v. Papa, 80 A. 12, 32 R.I. 
453; State v. Sheehan, 66 A. 66, 28 R. 
tT 160: 


S.c.—State v. Pope, 58 S.E. 815, 78 
S.C. 264. 


SD:—=State Vv. Wilcox, 9114 “Now. 
687,21 S.D:. 5382: 
Tex.—Bedford v. State, 238 S.W. 


224, 91 Tex.Cr. 285; Homan v. State, 
4 S.W. 575, 23 Tex App. 212; Roddy v. 
State, 16 Tex.App. 502. 


Wash.—State v. Grimes, 35 P. 361, 
7 Wash, 445. 


Wis.—West v. State, 1 Wis. 209. 


Wyo.—State v. Crocker, 40 P. 681, 
5 Wyo. 385. 


[a] Constitutional provision is 
mandatory.—Osborn v. People, 262 P. 
892, 83 Colo. 4. 


[b] It is elementary that the law 
secures to accused compulsory proc- 
ess for a proper presentation of his 
case. Vacalis v. State, 86 So. 89, 17 
Ala.App. 521 [rev on other grounds 
86 So. 92, 204 Ala. 345]. 


[c] Fair and impartial trial by a 
jury of his peers, to which accused 
is entitled (see Criminal Law § 2049), 
contemplates compulsory attendance 
of witnesses if need be. Christie v. 
State, 114 So. 450, 94 Fla. 469. 


30. State v. Laborde, 109 So. 485, 
161 La. 771; Whittle v. Saluda Coun- 
ty, 38 S.H. 168, 59 S.C. 554: 


831. Eustace v. Greenville County, 
20 S.H. 88, 42 S.C. 190. 
$2. Pittman v. State, 41 So. 385, 


51 Fla. 94, 8 L.R.A.N.S. 509; Ander- 
son v. State, 126 P. 840, 8 Okl.Cr. 90, 
,Ann.Cas.1914C 314. 


33. See supra text and note 29. 


34. Williams v. State, 124 So. 402, 
23 Ala.App. 297; Thomas v. State, 73 
So. 558, 15 Ala.App. 408. 


35. Williams v. State, 124 So. 402, 
23 Ala.App. 297; Thomas v. State, 73 
So. 558, 15 Ala.App. 408. 


386. Romine v. State, 136 P. 775, 10 


The right, when 


34 
1, 


This is 


court.®? 


Okl.Cr. 350. 


37. People v. Ingersoll, 132 P. 1052, 
21 Cal.App. 763. 


88. State v. Throndson, 
628, 49 N.D. 348. 


Waiver by lack of timely exercise 
see infra § 7. 


39. Bush v. State, 53 So. 266, 168 
Ala. 77; Peoeple’V."Ingersoll, 132 P. 
1052, 21 Cal.App. 763; State v. Sickles, 
257 P. 385, 144 Wash. 236, 240. 


“No court has the right to deprive 
a person on trial on a charge of crime 
or misdemeanor of the right to pro- 
duce witnesses in his defense and to 
have compulsory process therefor.’ 
State v. Sickles, supra. 


[a] Matters not violating rule.— 
(1) Defendant is not deprived of the 
benefit of the constitutional guaranty 
of compulsory process by a refusal 
of the court to put the state on a 
showing as to absent character wit- 
ness where the witnesses in question 
were Summoned and excused by de- 
fendant’s counsel on the theory that 
witnesses impeaching a deceased wit- 
ness who testified on a former trial 
were unnecessary. Levert v. State, 
142 So. 34, 225 Ala. 214. (2) The re- 
fusal of a committing magistrate to 
compel the prosecuting attorney to 
produce, on preliminary examination 
and in obedience to a subpcena duces 
tecum, dying declarations reduced to 
writing, does not violate the constitu- 
tional right of accused to have com- 
pulsory process to obtain witnesses in 
his behalf. Farnham v. Colman, 103 
N.W. 161, 19 S.D. 342, 117 Am.S.R. 944, 
1 L.R.A.N.S. 1135, 9 Ann.Cas. 314. 


40. People v. Ingersoll, 132 P. 1052, 
21) CalzApp., (463. 
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41. Bush v. State, 53 So. 266, 168 
Ala. 77. 
[a] Statutes held unconstitutional 


as denying right to compulsory proc- 
ess.—Graham v. State, 6 S.W. 721, 50 
Ark. 161; Homan v. State, 4 S.W. 575, 
23 Tex-App. 212. 


[b] Statutes held not to violate 
constitutional guaranty include stat- 
utes: (1) Rendering evidence of traf- 
fic violations incompetent if obtained 
by operation of “speed traps.” Flem- 
ing v. Superior Court of Orange Coun- 
ty, 238 P. 88, 196 Cal. 344. -(2) Grant- 


‘ing amnesty to witnesses for the com- 


monwealth in liquor cases. Common- 
wealth v. Hamburg Magistrate, 158 A. 
629, 104 Pa.Super. 221. 


42. Moore v. State, 52 So. 971, 59 
Fla. 23; Pittman v. State, 41 So. 385, 
51 Fla. 94, 8 L.R.A.N.S. 509; Jenkins 
v. State, 12 So. 680, 31 Fla. 190; Rod- 
dy v. State, 16 Tex.App. 502. 


43. Moore v. State, 52 So. 971, 59 


[$ 6] 2. At Public Expense.*7 
guaranty of compulsory process for witnesses does 
not necessarily include such process at the expense 
of the public;48 but some constitutional provisions 
are so worded and construed as to entitle accused 
to process without advancing any fees.*? 
providing for subpenaing witnesses on behalf of ac- 
cused at the expense of*the government, state, or 
county in a limited class of cases®® will not be en- 
larged by judicial construction.*? 
utes the matter rests in the discretion of the trial 


[§§ 5-6 


examine and consult witnesses privately and out of 


A constitutional 


Statutes 


Under some stat- 


~ 


~ 
23. 


Fla. 
44 Moore vy. State, supra. 


45. Pittman v. State, 41 So. 385, 
51 Fla. 94, 8 L.R.A.N.S. 509; Jenkins 
v. State, 12 So. 680, 31 Fla. 190; State 
v. Nathaniel, 26 So. 1008, 52 La.Ann. 
558; Rex v. Allerton, 19 B.C. 493. 


Compulsory process at public ex- 
pense generally see infra § 6. 


46. State v. Goodson, 40 So. 771, 
116 La. 388. 


Consultations between counsel and 
witnesses generally see Criminal Law 
$$-2125, 2138: 


47. Cross references: 


Liability of state or county for fees 
of accused’s witnesses generally see 
Costs §§ 837, 847. 


Process at public expense: 
Regulation generally see supra § 5. 


Limitation of number of witne~~es 
see infra § 10. 


Necessity of showing of materiality 
of testimony see infra § 8 


48. Osborn v. People, 262 P. 892, 
83 Colo. 4; Whittle v. Saluda County, 
38 S.B. 168, 59 S.C. 554. 


49. State v. Graves, 43 P. 376, 13 
Wash. 485. 


50. See statutory provisions. 


[a] Particular limitations.—The 
right of accused to process at the ex- 
pense of the state is limited, under 
some statutes, to (1) capital cases 
(Com. v. Williams, 13 Mass. 501; 
State v. Archer, 54 N.H. 465) (2) 
wherein accused is financially unable 
to procure his own witnesses (State 
v. Archer, supra). 


51. State v. Godard, 44 P. 648, 4 
Idaho 750. 


52. Goldsby v. U: S., 16 S.Ct. 216, 
160 U.S. 70, 40 L.Ed. 348; Austin v. 
U.S. 19 Bid) 12%. Leert deni4ease 
Ct, 22, 275 WS!) 5235 2's iid 405i: 
Dupuis v. U.JS.,. 5). @d) 234; 07 Hara: 
v. U. S.,.129 F. 551;, Pittman v. State, 
41 So. 385,' 51 Fla. 94, 8 LR A.Nss. 
509; Jenkins v. State, 12 So. 680, 31 
Flas 9190; 2Roberts “v. State, 22 Sib: 
132, 94 Ga. 66. Compare United States 
v. Kenneally, 26 F.Cas.No. 15,522, 5 
Biss. 122 (‘it is the duty of the court, 
on the application of a prisoner, to 
send for witnesses, wherever they 
may be had, withtn the jurisdiction of 
the court, and at the expense of the 
United States government, if the 
prisoner proves that he is poor, and 
unable to bear the expense himself’’). 


[a] Im Colorado, under the statute 
(1) the court need not, but may, in 
its discretion, order a witness for de- 
fendant subpcenaed at the expense of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 7] 8. At Particular Time or Stage of Proceed- 
ing. In exercising his right to compulsory process, 
accused should act seasonably and diligently to se- 
cure the attendance of his witnesses,®* especially 
where it is sought to procure their attendanee at pub- 
lic expense.®* Nevertheless, the constitutional right 
to compulsory process obtains at all times to the 
end of the trial.®°> Even after conviction and before 
sentence, accused is entitled to compulsory process 
to compel the attendance of a witness to testify to 
extenuating cireumstances.5® However, accused is 
not entitled to compulsory process to obtain wit- 
nesses in support of his motion for a new trial.°* 
While a constitutional guaranty of compulsory proc- 
ess for witnesses does not take from the court its 
discretion as to granting or refusing continuances,®§ 
a reasonable opportunity to make the process effec- 
tive must be afforded®® and, if necessary for this 
purpose, a continuance or a stay or a postponement 
of the trial must be granted.®° 


Before indictment. It has been held that a person 
charged with crime has a right to the process of the 
eourt to compel the attendance of his witnesses be- 
fore as well as after indictment;®! but it has also 
been held that the constitutional right to compulsory 
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process does not apply to a preliminary examina- 
tion.®2 At any rate, witnesses cannot be summon- 
ed at the government’s expense before indictment.®* 


On hearing of application for admission to bail by 
one under indictment for murder in the first degree 
to determine whether the proof is evident or the 
presumption great, both parties are entitled to com- 
pulsory process to secure the attendance of witneéss- 
es.e# 


John Doe proceeding instituted by the prosecut- 
ing attorney for the purpose of examining witness- 
es having knowledge of the offense does not violate 
the constitutional guaranty of compulsory process 
where it does not in any manner prevent accused 
from securing his witnesses.®® 


Failure of coroner to hold inquest does not de- 
prive accused of compulsory process for witnesses 
in his favor.®® 


[§ 8] 4. Witnesses—a. In General. A court is 
not required to issue compulsory process for any one 
whom accused may designate as a witness;°7? the 
constitutional right to compulsory process requires 
such process for, and only for, competent,®* mate- 


the peopie (Nesteroff v. People, 205 
P. 531, 71 Colo. 208) (2) if the wit- 
ness is within one hundred miles of 
the place of trial (Osborn v. People, 
eee. S92 coe Colo. 4). (C8). it “thie 
witness is beyond that distance, the 
court has no power to order him sub- 
poenaed at the expense of the people. 
Osborn v. People, supra. 


Refusal of appellate court to inter- 
fere with discretion see Criminal Law 
§ 3576. 


53. Palmer v. State, 51 So. 358, 165 
Ala. 129; State v. Allen, 56 So. 665, 
129 La. 733, Ann.Cas.1913B, 454; State 
yw. Turner, 56 So. 644, 129 La. 702; 
Nichols v. State, 129 P. 673, 8 Okl.Cr. 
550. 

fa] Right is waived unless exer- 
cised at proper time.—(1) State v. 
Rather, 70 So. 96, 138 La. 198. (2) 
Waiver generally see supra § 5. 


[b] Where accused’s object is de- 
lay and he has been wanting in due 
diligence, he is not entitled to a new 
subpcena in place of a previous one 
not returned served on the day of 
trial. State v. Stevens, 9 So. 113, 43 
La.Ann. 510. 


[e] Constitutionality of statute 
fixing time.—(1) A statute may, with- 
out violating the constitutional right 
to compulsory process, require accus- 
ed to furnish a list of his witnesses 
within a particular time, which is 
reasonable, after having received a 
list of witnesses from the prosecu- 
tion. State v. Sickles, 257 P. 385, 144 
Wash. 236. (2) However, such a stat- 
ute would be rendered unconstitu- 
tional by construing it as mandatory, 
instead of directory, and as prevent- 
ing accused from furnishing a list of 
certain witnesses and procuring com- 
pulsory process for their attendance 
after the expiration of the statutory 
period where he did not know or learn, 
until after such expiration, that they 
were important to his défense. State 
v. Sickles, supra. 


[d] Power of court to make rule 
delaying issuance of process.—There 


is dictum to the effect that a court | 


has no power to make a rule that no 
process shall issue for a witness, un- 
til the case is set for trial. Bedford 


v. State; 238 S.W. 224, 91 Tex:Cr. 285. 
54. See cases infra this note. 


[a] In such case (1) the applica- 
tion should be made at the earliest 
reasonable opportunity (Osborn v. 
People, 262 P. 892, 83 Colo. 4; Pittman 
v. State, 41 So. 385, 51 Fla. 94, 8 L.R.A. 
N.S. 509) (2) and not be withheld un- 
til the case is called for trial (Pitt- 
man v. State, supra) (3) or until the 
state has closed its case (Osborn v. 
People, supra). 


Compulsory process at public ex- 
pense generally see supra § 6. 


55. State v. Sickles, 257 P. 385, 144 
Wash. 236. 


56. State v. Smith, 2 S.C.L. 62. 


57. State v. Varnado, 97 So. 865, 
154 La. 575. 


Compelling attendance of witnesses 
on hearing of motion for new trial 
generally see Criminal Law § 2759%. 


58. Childress v. State, 5 So. 775, 


86 Ala. 77; Williams v. State, 124 So. 
402, 23 Ala.App. 297; Lumpkin v. 
State, 97 So. 171, 19 Ala.App. 272; 


Thomas v. State, 73 So. 558, 15 Ala. 
App. 408. 


Discretion as to continuances see 
Criminal Law § 821. 


59. Williams v. State, 124 So. 402, 
23 Ala.App. 297; Thomas v. State, 73 
So. 558, 15 Ala.App. 408. 


_ [a] Time held too short.—Where, 
in a capital case, only two days in- 
tervened between defendant’s arraign- 
ment and trial for murder, and his 
attorney had been appointed by the 
court to defend him only two days 
before the trial, defendant was not 
allowed the time reasonably neces- 
sary to enable him to secure the at- 
tendance of his witnesses, and hence 
was deprived of his right of compul- 
sory process to obtain witnesses. 
net v. State, 188 P. 688, 17 Okl.Cr. 
v . 


60. Bush v. State, 53 So. 266, 168 
Ala. 77; Yeatman v. State, 244 P. 828, 
| 34 Okl.Cr. 20; State v. Dodgens, 113 
| HES Gh DER (yen PAX OMSK ORE Paes 


[a] Right is not satisfied by the 


issue of process which is to be ren- 
dered ineffectual by hastening on to 
immediate trial. Williams v. State, 
124 So. 402, 23 Ala.App. 297; Thomas 
v. State, 73 So. 558, 15 Ala.App. 408. 


Adjournment pending trial to pro- 
cure attendance of witness generally 
see Criminal Law § 2088. 


Denial of continuance, on admission 
by state that absent witness would 
testify as claimed, as infringement 
of guaranty see Criminal Law § 853. 


Gl; U.S. v.. Burr, 26:.F Cas No: 
14,692d, Brunn.Col.Cas. 493, 2 Wheel. 
Cree buss : 

62. State v. Grimes, 35 P. 361, 7 


Wash. 445. 


Power of magistrate, on prelimin- 
ary hearing, to summon witnesses for 
accused see Criminal Law § 583. 


63. U.S. v. Stewart, 44 F. 483. 


Compulsory process at public ex- 
pense generally see supra § 6. 


64. State v. Crocker, 40 P. 681, 5 
Wyo. 385. 
65. State v. Keliher, 194 N.W. 657, 


46 S.D. 484. 


66. State v. Roberts, 78 A. 305, 25 
Del. 140 [aff 79 A. 396, 25 Del. 385, 
Ann.Cas.1914D 1266]. 


Attendance of witnesses at coron- 
er’s inquest see Coroners § 21. 


67. Pittman v. State, 41 So. 385, 
51 Fla. 94, 8 L.R.A.N.S. 509; Jenkins 
v. State, 12 So. 680, 31 Fla. 190; Peo- 
ple v. Bernard, 32 Porto Rico 788; 
State v. Pope, 58 S.E. 815, 78 S.C. 264. 


68. State v. Robertson, 63 So. 363, 
133 La. 806. But see Anderson vy. 
State, 126 P. 840, 8 Okl.Cr. 90, 110 
Ann.Cas.1914C 314 (the constitutional 
guaranty extends only to compulsory 
process for witnesses; “it has noth- 
ing to do with the competency of such 
witnesses when presented, and in no 
manner binds the state to assist in re- 
moving any disability on the part of 
the witnesses for a defendant’’); Peo- 
ple v. Perez, 7 Porto Rico 345 (the 
fact that an eyewitness is young and 
his competency doubtful does not pre- 
clude accused’s right to compulsory 
process). 
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rial,®® and resident’® witnesses whose expected tes- 
timony will be admissible.71_ Also, the constitution- 
al guaranty of due process of law?? does not include 
aright to the testimony of witnesses who are incom- 
petent under the laws of the state to testify.7° The 
right to have compulsory process for a witness does 
not deprive the witness of his right to claim his 
constitutional privilege of refusing to testify to 
matters which will incriminate him." 


[§ 9] b. Actual Attendance or Presence. While 
a guaranty of compulsory process for obtaining wit- 
nesses means that aceused is entitled, as a matter of 
right, to invoke the aid of the law to compel the per- 
sonal attendance’ and actual presence of his wit- 
nesses at the trial when their presence is procur- 
able,7> it does. not amount to a guaranty of the 
actual attendance of such witnesses’® or preclude a 
lawful trial in their absence.77 


[§ 10] c..Number.7* Under some statutes the 
number of witnesses who may be summoned on be- 
half of accused is limited,’ unless, in applying for 


69. Melton y. State, (Okl1.Cr.) 12 
P.(2d) 251; State v. Kowalchuk, 200 P. 
333, 116 Wash. 592. Compare Danaher 
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Bagistyate, 158 A. 629, 104 Pa.Super. 


Privilege of refusing to incriminate 
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process for a larger number, he shows that such 
witnesses are material,®° in which case the additional 
witnesses must be summoned. 81 A statutory limita- 
tion of the number of witnesses which may be sum- 
moned for accused at the expense of the county or 
state is not a violation of the right of accused to com- 
pulsory process.*2 However, a rule of court limiting 
the number of witnesses to be summoned on behalf of 
a person accused of crime has been held unauthorized 
and void.’ ‘ 


[§ 11] 5. Process and Service Thereof.** As 
guaranteed by constitutional provisions,*> compul- 
sory process for a witness necessarily includes ade- 
quate means to secure his presence or the advantages 
which would flow therefrom.*® It signifies and means 
a process which will compel the attendance of the 
witness ;87 a process which will bring a witness into 
court who refuses to come without.’* It requires the 
court to exercise its powers, by the processes usual 
and known to the law, to compel the attendance of 
witnesses on behalf of accused;8® and it includes 


not only ordinary process consisting of a subpeena,°®° 


for the attendance of his witnesses, 
conferred” by constitutional provi- 
sion, ‘does not extend to process for 


Vv. Harris, 260 N.Y.S. 22, 236 App.Div. 
481 (the court cannot refuse to sub- 
poena witnesses on behalf of defend- 
ant, although the summoning of the 
witnesses may seem unnecessary). 


[a] Showing of materiality (1) of 
the testimony expected of the wit- 
ness is necessary (Palmer v. State, 
51 So. 358, 165 Ala. 129; People v. 
Bernard, 32 Porto Rico 788; State v. 
Pope, 58 S.E.. 815, 78 S.C. 264), (2) 
at least where it is sought to summon 
him at the expense of the county or 
state (Bailey v. State, 79 So. 730, 76 
Fla. 213; State v..Godard, 44 P. 643, 
4 Idaho 750). 


Right of accused to compulsory 
process for material witness not call- 
ed by state see Criminal Law § 2140. 


70. See cases infra this note. 


[a] Nonresident of state.—In a 
particular state, the constitutional 
guaranty may refer only to witness- 
es residing within the state. Baker 
v. People, 209 P. 791, 72 Colo. 68. 


[b] Nonresident of parish.—(1) 
Under the Louisiana statute, the sum- 
moning of a witness from another 
parish is a matter of judicial discre- 
tion rather than a matter of right. 
State v. Davis, 97 So. 449, 154 La. 
295; State v. Nix, 35 So. 917, 111 La. 
812. (2) In applying for a subpcna 
for a witness in another parish, ac- 
cused must state the parish in which 
the witness resides (State v. Thorn- 
ton, 22 So. 315, 49 La.Ann. 1007), (3) 
and what he expects to prove by him 
(State v. Nix, supra). 


Failure to provide method for en- 
forcing attendance of nonresident wit- 
nesses as denial of due process of law 
see Constitutional Law § 980. 


71. State v. Berger, (Iowa) 90 N. 
W. 621. 

72. See Constitutional Law § 960. 

73. State v. La Rocca, 121 So. 744, 


168 La. 204. 


[a] Rule applied to (1) testimony 
of codefendant. State v. La Rocca, 
121 So. 744, 168 La. 204. (2) Statu- 
tory incompetency of codefendant see 
Criminal Law § 1409. 


74. Commonwealth v. Hamburg 


self see infra §§ 870-891. 


75. Ala.—Williams v. State, 124 
So. 402, 23 Ala.App. 297; Thomas v. 
State, 73 So. 558, 15 Ala.App. 408. 


Ark.—Graham y. State, 6 S.W. 721, 
50 Ark, 161. 


Cal.—People v. Bossert, 111 P. 15, 
14 Cal.App. 111. 


La.—State v. Fairfax, 31 So. 1011, 
107 La. 624. 


S.D.—State v. Wilcox, 114 N.W. 687, 
ai S.D. 532. 


_ [a]. Policy of law.—‘‘It is the pol- 
icy of the law that the parties to an 
action as well as the public should 
have the benefit of the personal at- 
tendance of material witnesses at the 
trial wherever reasonably practicable, 
and this is especially true in criminal 
proceedings.’’ State v. Riddel, 19 P. 
(2d) 751, 752, 37 N.M. 148.. 


[b] Temporary illness of witness 
does not justify the court in dispens- 
ing with his presence and permitting 
his testimony given at the examining 
trial 1o be reproduced. Freeman v. 
State, 30 S.W.(2d) 330, 115 Tex.Cr. 66, 
68 [overr Collins v. State, 5 S.W. 848, 
24 Tex.Cr. 142] (‘‘the guaranteed right 
of compulsory process would be seri- 
ously impinged if qualified by a rul- 
ing dispensing with the presence of 
the witness because of some trans- 
itory impediment’’). 


[ec] Admission as to what witness 
would testify (1) if present cannot 
take the place of compulsory process 
to compel his attendance. State v. 
Richard, 53 So. 669, 127 Wa. 418. (2) 
Denial of continuance, on admission 
by state that absent witness would 
testify as claimed, as infringement of 
puaranty see Criminal Law § 853. 


76. Smith v. State, 44 S.E. 817, 118 
Ga. 61; State v. Wilcox, 114 N.W. 
Coiled See sioion 


[a] Where witness is beyond reach 
of compulsory process (1) accused is 
not entitled to insist upon his pres- 
ence. State v. Yetzer, 66 N.W. 737, 
97 Iowa 423; State v. Pagels, 4:S.W. 
931, 92 Mo. 300; State v. Murphy, 25 
S.B. 43, 48 S.C. 1. (2) “The right of 
the defendant to compulsory process 
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a witness beyond the jurisdiction of 
the court, whose attendance it cannot 


compel.” Redmond v. State, 59 So. 
181, 4, Ala.App. 190, 192. 
[b] Where witnesses are in state 


prison (1) an order for the taking of 
their depositions sufficiently protects 
the rights of accused. People v. 
Puttman, 61 P..961, 129 Cal. 258. -(2) 
Power of court to eompel or refuse 
to require personal attendance of con- 
vict see infra § 14. 


77. State v. Pope, 58 S.H. 815, 78 
S-C. 2:64. 
78. Limiting number of witnesses 


to be heard in criminai trials general- 
ly see Criminal Law § 2166. 


79. State v. Freddy, 41 So. 436, 117 
La, 121, 116 Am.S.R. 195; State v. 
O¢prien,. 43) Pi S091, 44 sp 30 omnis 
Mont. 1. 


80. Delano v..\ogan County, 35 P. 
841, 4 Idaho 83; State v. Freddy, 41 
So. 436, 117 La.) 121, 116) Am.S:R. oe} 
State v. Nathaniel, 26 So. 1008, 52 La. 
Ann, 558; State v. O’Brien, 43 P. 1091, 
44 Pp. 399, 18 Mont. 1. 


[a] Affidavit must state what de- 
fendant expects to prove by such wit- 
nesses. Delano v. Logan County, 35 
P. 841, 4 Idaho 83. 


81. State v. Freddy, 41 So. 436, 117 
La. 121, 116 Am.S.R. 195. 

82. State v. Nathaniel, 26 So. 1008, 
52 La.Ann. 558. 


83. <Aikin v. State, 25 S.W. 840, 58 
Ark. 544; State v. Gideon, 24 S.Ww. 
748, 119 Mo. 94, 41 Am.S.R. 634, 

84. Process to compel attendance 
generally see infra §§ 22-61. 


85.. See supra § 5. 


86. State v. Wilcox, 114 N.W. 687, 
21 _S.D. 3532 


87. x saree Maeda 4 S.w. 
91, 91 Mo. 238, 60 Am.R. 250. 


88. Ex parte Marmaduke, supra. 


89. Childress v. State,-5 So. 775, 
S6.Ala. WTI. 


90. Lumpkin v. State, 97 So. 171, 
19 Ala.App. 272; Thomas v. State, 73 
So. 558, 15 Ala. App. 408; Powers vy. 
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but also extraordinary process consisting of an at- 
tachment or warrant of arrest, where the witness has 
failed to obey the subpena served.®! Furthermore, 
compulsory process, as guaranteed by constitutional 
provisions, includes a right not only to have process 
issued®? but also to have it served®* or a good and 
sufficient reason shown for lack of serviee;°* and 
it is contemplated that the officer in whose hands the 
process is placed shall make diligent efforts to serve 
it.°° On the other hand, it is sufficient if accused is 
given process substantially equal to that accorded 
the prosecution;°® one defendant may not properly 
claim that he is denied compulsory process as to a 
codefendant where such codefendant is already in 
court by compulsory process;®* accused is given all 
the protection to which he is entitled where he is 
awarded compulsory process, under which a witness 
is bound over under recognizance to appear, and 
where a bench warrant is subsequently issued for 
the arrest of the witness;°® there is no guaranty 
that there shall be more than ordinary diligence on 
the part of the officers to whom the service of the 
process is intrusted;°® and under some cireumstane- 
es the refusal to issue, or the withholding of, an at- 
tachment for a witness may not be an abuse of dis- 
cretion! or deprive accused of any substantial right.” 
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Order for subpena or attendance. No subpena 
should be issued in behalf of accused to compel the 
attendance of witnesses at the expense of the state 
or county without an order of court having been first 
obtained.’ An order for the attendance of a witness 
in a criminal case from a neighboring parish stands 
good until revoked,‘ or until, to the knowledge of ac- 
cused, such witness has removed from such parish,°® 
and need not be renewed at the succeeding terms of 
court when the case has gone over.® 


[§ 12] D. Persons Who May Be Required To Ap- 
pear and Testify—l. In General. Any competent 
person may be called by due process to testify in a 
case pending in court;? and where he is a citizen, 
and has been duly subpenaed, he is under an obliga- 
tion to further the administration of justice by 
appearing and testifying.* The process of the courts 
may always be invoked to require witnesses to ap- 
pear and testify as to any relevant facts within their. 
knowledge;® but no private litigant has a right to 
ask them to go beyond that.1° The fact that writ- 
ten statements have been obtained from certain per- 
sons by threats and duress does not preclude the 
use of such persons as witnesses at the trial.t! In- 
dependent of any statute, a party has a right to ex- 
amine at the trial a hostile or adverse witness.1+? 


Com., 70 S.W. 644, 1050, 71 S.W. 494, 
114 Ky. 237, 24 Ky.L. 1007. 


91. Lumpkin vy. State, 97 So. 171, 
19 Ala.App. 272; Thomas v. State, 73 
So. 558, 15 Ala.App. 408 [exp] Sander- 
son vy. State, 53 So. 109, 168 Ala. 109 
and disappr Brand v. State, 69 So. 
380, 13 Ala.App. 390]; Green v. State, 
17 Fla..669; Powers v..Com.,.70 S.W. 
644, 1050, 71 S.W. 494, 114 Ky. 237, 24 
Ky.L. 1007; State v. Auguste, 54 So. 
349, 127 La. 1055. 


[a] Right to attachment is not 
absolute, but exists only when the cir- 
cumstances and conditions are such 
as to call legally for that right. State 
v. Stewart, 41 So. 798, 117 La. 476 [er- 
ror dism 28 S.Ct. 262, 207 U.S. 584, 52 
1d... 351]. 


[b] Accused cannot be compelled 
to apply for attachment, or swear to 
the facts he intends to prove by his 
witnesses, or go to trial without them, 
until an earnest and vain effort has 
been made to bring them into court. 
State v. Boitreaux, 31 La.Ann. 188. 


[c] Waiver of right to attachment. 
—On an indictment for murder, where 
counsel for defendant knows that one 
of his witnesses cannot be found, his 
staternent, in answer to inquiries put 
by the court, that another witness is 
the only one against whom an attach- 
ment is desired, is a waiver of attach- 
ment against the first witness. State 
v. Johnson, 7 So. 670, 41 La.Ann. 574. 


Attachment to compel attendance of 
witnesses in general see infra §§ 49-— 
53. 

92. Hoskins v. Commonwealth, 287 
S.W. 924, 216 Ky. 358. 


93. Hoskins v. Commonwealth, su- 
pra; Fugate v. Commonwealth, 260 
S.W. 338, 202 Ky. 509. 


[a] Return.—(1) Where, when the 
case was called for trial, the wit- 
nesses for whom accused had caused 
subpoenas to be issued were not pres- 
ent and no returns on the subpcenas 
had been made, defendant’s objection 
to going en until the returns were 
made should not have been overruled. 
State v. Morgan, 82 So. 711, 145 La. 
585, 588 (accused, should have been 


allowed to determine for himself 
whether he would enter on a trial 
without positive assurance that his 
witnesses had been summoned and 
would be present). (2), “That;sas 
afterwards ascertained, they had been 
summoned, and that they appeared at 
a later stage in the proceedings, in 
so far as it was possible to secure 
their presence does not altogether 
meet the requirements of such a situ- 
ation,” although it may preclude such 
prejudice as will call for a reversal. 
State v. Morgan, supra. 


94. Fugate v. Commonwealth, 260 
S.W.. 33:8," 202) Ky. 509. 

95. Fugate v. Commonwealth, su- 
pra; State v. Copola, 102 So. 82, 157 
La. 98. 

[a] Officer held to have been dili- 


gent in attempting to serve a sub- 
peena. State v. King, 80 So. 615, 144 
La. 430. 


[b] Circumstances held insufficient 
to show real effort to produce wit- 
ness.—State v. Huff, 61 S.W. 900, 1104, 
161 Mo. 459. 


96. Blackmer v. U. S., 49 F.(2d) 
523, 60 App.D:C. 141 [cert gr 52 S.Ct. 
19,284 U.S. 602, 76 L.Ed. 616, aff 52 
S.Ct. 252, 284 U.S. 421, 76 L.Ed. 375]. 


97. State v. La Rocca, 121 So. 744, 
168 La. 204. 


98. State v. Pope, 58 S.H. 815, 78 S. 
C. 264. 

99. Smith v. State, 44 S.E. 817, 118 
Ga. 61. 


1. Martin v. State, 28 So. 92, 125 
Ala. 64. 


fa] Thus, where defendant was al- 
lowed to show what he intended to 
prove by two absent witnesses, the 
refusal of the court to issue an at- 
tachment ‘for them was held not an 
abuse of discretion, although the wit- 
nesses were in the county. Martin 
v. State, 28 So. 92, 125 Ala. 64. 


Discretion as to issuance of attach- 
ment see infra § 49. 


2. People v. Saenz, 195 P. 442, 50 
Cal.App. 382. 


[a] For example, the withholding 


of an attachment for a witness who 
has failed to obey a subpcena, but 
who is ill, does not denrive accused 
of any substantial right where he 
fails to avail himself of the permis- 
sion of the court to prepare affidavits 
embodying the expected testimony of 
the witness and to use such affidavits 
as a ground for continuance. People 
v. Saenz, 195 P. ‘442, 50 Cal.App. 382. 


3. State v. Graves, 48 P. 376, 13 
Wash. 485. 


4. State v. Fairfax, 31 So. 1011, 107 
La. 624. ; 


5. State v. Fairfax, supra. 
6. State v. Fairfax, supra. 


7. Cohén y. Continental Casualty 
Co., 89 Pa.Super. 367 


Competency of witnesses see infra 
§ 108 et seq. 


8. See supra § 2. 

9. Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
City of Philadelphia, 105 A. 630, 262 
Pa. 439, 2 A.L.R. 1573; Brown County 


Vv. ¢ Hall). (S.D.), 249 Ni W:.. 253 “ftoll 
Brown County v. Easton, (S.D.) 250 
IN. W. 668]. 

[a] Presumption is that a witness 


was summoned to testify as to facts 
in the case within his personal knowl- 
edge. Cohen y. Continental Casualty 
Co., 89 Pa.Super. 367. 


Knowledge or ignorance of facts as 
atocting competency see infra §§ 111-— 


10. Pennsylvania Co. for Insur- 
ances on Lives and Granting Annui- 
ties v. City of Philadelphia, 105 <A. 
630, 262 Pa. 439, 2 A.L.R. 1573. 


Expert testimony see infra § 16. 


li. Hanks v. Commonwealth, 58 
S.W.(2d) 394, 248 Ky. 2038. 


Admissibility of evidence wrong- 
heed obtained see Criminal Law § 
0. 


12. Ryan v. Oshkosh Gas Light Co., 
120 N.W. 264, 188 Wis. 466. 


Adverse party or person adversely 
interested see infra § 13. 
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Females. 


assigned.?® 


Interpreter. 


According to the policy of a few states 
females are not ordinarily required to attend a tri- 
al,1* but are allowed by statute to give their evidence 
by deposition,’ although them personal attendance 
at the trial may be required if special and sufficient 
reasons for the necessity of their attendance are 


Except in case of necessity,1® the 
court will not compel the attendance of an interpre- 
ter who has neglected to obey a subpena.'? 


WITNESSES 


tendanee.?? 


[§ 13] 2. Parties and Interested Persons.1* A 


Cross-examination see infra § 780 
et seq. 


13. Ex p. Jenks, 13 So. 564, 101 
Ala. 429; Bennett v. Patten, 95 S.E. 
690, 148 Ga. 66; Augusta, ete., R. Co. 
Ve. Randall, 11 S'H. 706, 85 Ga. 297; 
Western, etc., R. Co. v. Denmead, 9 
S.E. 683, 83 Ga. 351; Life & Casualty 
Ins. Co. of Tennessee v. Burkett, 144 
S.E. 29, 38 Ga.App. 328. 


14. See Depositions § 20. 


15. Ex p. Jenks, 13 So. 564, 101 Ala. 
429; Bennett v. Patten, 95 S.E. 690, 
148 Ga. 66; Augusta, etc., R. Co. v. 
Randall, ott tS.) 06,50 Gar a0: 
Western, etc., R. Co. v. Denmead, 9 
S.E. 683, 838 Ga. 351. 


[a] Matter not creating necessity. 
—The failure of a party to exercise 
his right to procure the testimony 
of the witness by interrogatories, as 
provided by statute, does not create a 
necessity for compelling her to come 
into court and testify. Life & Casual- 
ty Ins. Co. of Tennessee v. Burkett, 
144 S.B. 29, 38 Ga.App. 328. 


16. Ex p. Roelker, 20 F.Cas.No. 
11,995, 1 Sprague 276. 


Examination through 
see infra §§ 666-668. 


17. Ex p. Roelker, supra. 


Appointment and services of inter- 
preter generally see Trial § 68. 


18. Competency of parties and in- 
terested persons see infra § 260 et Seq. 


19. Bauer v. Bauer, 142 N.W. 1074, 
177 Mich. 169. 


Right of party to be present at trial 
see Trial § 66. 

20. Bauer v. Bauer, 
1074, 177 Mich. 169. 


21. See infra § 23. 


22. Bauer v. Bauer, 142 N.W. 1074, 
177 Mich. 169; Hibbs v. Robinson, 28 
Pa, DiIstu7s8l- 


23. U.S.—Merchants’ Nat. Bank v. 
Boston State Nat. Bank, 17 F.Cas.No. 
9,448, 3 Cliff. 201. 


Ala.—Prewett v. Marsh, 
& P17, 21Am\.D, 645. 


Md.—Owings & Piet v. Low, 5 Gill 
& J. 134. 


N.H.—Sheehan v. Hennessey, 18 A. 
Goze) INGE LOu. 


N.Y.—King v. Leighton, 58 N.Y. 383. 


[a] In action of ejectment against 
religious society in the city of New 
York, the treasurer of the corpora- 
tion, who was likewise one of the cor- 
porators and a pewholder, was not so 
far a party to the suit as to exempt 
him from testifying against the cor- 
poration. Matter of Kip, 1 Paige (N. 
Y.) 601. 

24. Oldtown Bank v. Houlton, 21 
Me. 501; Cook v. Spaulding, 1 Hill 
(N.Y.) 586; People v. Irving, 1 Wend. 
(N.Y.) 20; State v. Charity, 13 N.C. 


interpreter 


142 N.W. 


1 Stew. 


543; Norman v. Norman, 2 Yeates 
(Pa.) 154; Taylor v. Henderson, 17 
Serge.&R. (Pa.) 453. 


fa] In Vermont (1) it is held that 
the real party to a suiteat law, al- 
though not the party of record, can- 
not be compelled to testify (Flint v. 
Alivnys £2 VG Gk) 4 Co) obit thataa 
person may be compelled to testify 
as a witness against his interest, if 
he is not the real party to the suit 
(Stevens v. Whitcomb, 16 Vt. 121; 
Ward v. Sharps 15 ‘Vt: 115). 


[b] Time and mode of acquiring 
interest.—An interested witness may 
be compelled to testify where he vol- 
untarily became interested after he 
had acquired his knowledge on the 
subject, but it is otherwise where his 
interest was created by act of law or 
of the party who calls him. Tatum v. 
Lofton, 23 F.Cas.No. 13,766, Cooke 
(Tenn.) 115, Brunn.Col.Cas. 175. 


25. U.S.—Texas v. Chiles, 21 Wall. 
488, 22 L.Ed. 650; Davidson Steam- 
Ships©owve Unis, 142 Re sions C.CaA, 
425 [aff 27 S.Ct. 480, 205 U.S. 187, 51 
L.Ed. 764]. 


Ark.—wWiley v. 
84, 74 Ark. 34. 


McBride, 85 S.W. 


Del.—Rice v. Pennypacker, 5 Del. 
Chis: 
D.C.—Halback v. Hill, 49 App.D.C. 


127, 261 F. 1007. 


Ill—Raxworthy v. Heisen, 191 Ill. 
App: - 457, [att 1s UNE 6995 2741, 
398]; Lennartz v. Popp’s Estate, 118 
IlLApp. 31. 

Ind.—Swift v. Ellsworth, 10 Ind. 
205, 71, Am.D.18165> Yost v.. Dunk, 106 
N.E. 644, 57 Ind.App. 151. 


La. — Wilkinson Vv. 
(App.) 145 So. 28. 


Mo.—Ex p. Priest, 76 Mo. 229. 


Neb.—Dogge v. State, 31 N.W. 929, 
21 Neb. 272. 


N.J.—Myers v. Hollingsworth, 26 
N.J.Law 186; Personette v. Pryme, 
34 N.J.Eq. 26. 


N.Y.—Bonesteel v. Lynde, 8 How. 
Pr. 226 [aff 8 How.Pr. 352, and dist 
Trotter v. Latson, 7 How.Pr. 261]. 


N.C.—Sorrell v. McGhee, 100 S.B. 
434, 178 N.C. 279. 


N.D.—Whipple v. First Nat. Bank, 
224 N.W. 297, 57 N.D. 844. 


Okl.—Landon vy. Morehead, 126 P. 
1027, 34 Okl. 701; In re Abbott, 54 P. 
SLO OKIE 7S. 

Pa.—Ash v. Guie, 97 Pa. 493, 39 
Am.R. 818; Snyder’s Hst., 28 Fa.Co. 
10; Sullivan v. Wallace, 32 Wkly.N. 
C. 440. 


Tex.—Tucker v. Willis, 24 Tex. 247. 


Can.—Moffatt v. Prentice, 9 Can.L. 
JIN Ss) Looe 


Ont.—Taylor v. Neil, 
134; Nash v. Bush, 5 U.C.C.P. 306. 


Harberson, 


Bea 


[§§ 12-13 


party is not required to attend court during the 
trial’ unless.the opposite party has secured his at- 
tendance as a witness by the process of the court.”° 
As in the ease of any witness, the proper means of 
compelling the attendance of a party as a witness is 
a subpwna?! and not an order of court requiring at- 
At common law a party to an action®* 
or an interested person?* cannot be compelled to tes- 
tify against himself; but under statutes a party to 
an action has the right to call as a witness and com- 
pel the giving of testimony by the adverse party?® 


[a] It is competent for legislature 
to alter rules of evidence (1) so as to 
compel a party.to give evidence 
against himself; but the exercise of 
such power will be strictly watched 
and confined within the narrowest 
possible limits by the courts. Broad- 
bent v. State, 7 Md. 416. (2) Power 
of legislature to alter rules of evi- 
dence generally see Constitutional 
Law § 285. 


[b] Construction and effect of 
statute.—(1) Such a statute is intend- 
ed to confer a right to examine or 
cross-examine an adversary as a wit- 
ness, but not to give an additional 
method or process for bringing him 
into court and compelling his attend- 
ance aS a witness. Smalley v. Brown, 
101 So. 16, 156 La. 669. (2) Where a 
party desired as a witness is domicil- 
ed outside the parish in which the 
court is sitting, he is in the same po- 
sition as any other witness in re- 
spect of compelling his attendance. 
Smalley v. Brown, supra. (3) Resi- 
dence of witness ag affecting power 
oe compel attendance see infra §§ 17— 


[ec] Even though party has been 
examined before trial, either orally 
or by written interrogatories, he may 
be compelled to appear and testify 
at the trial. Smith v. Rosenham, 19 
Ind. 256; Thompson v. Hind, 1 Ch. 
Chamb. (Ont.) 247. (2) Examination 
of a before trial see Discovery §§ 


[ad] Nominal party may be called 
by his adversary. Woods v. De Fi- 
ganiere, 16 Abb.Pr. 1, 24 N.Y.Super. 
607, 641; Rieker v. Schwarz, 20 Pa. 
Dist. 562. 


[e] Party may call coparty whose 
interest is adverse.—Dudley v. Steele, 
71 Ala. 423; Owings v. Jones, 51 N. 
E. 82, 151 Ind. 30. 


[f] Where adverse party is cor- 
poration (1) its officers, directors, su- 
perintendent, or managing agents, 
may, under the statutes, be called as 
witnesses. Davidson Steamship Co. 
Vi ULS. Q142BS SUS G8y C-CrA. 425) [ait 
27 S.Ct. 480, |205° U:S. 18%, 51 Ed. 
764). (2) The master of a vessel 
owned by a corporation, with author- 
ity to control and direct its move- 
ments between ports, is the managing 
agent of the corporation in respect of 
such duties, and may be called as an 
adverse party in a suit against the 
corporation growing out of the nav- 
igation of the ,. vessel. Davidson 
Steamship Co. v.;U. S., supra. (3) 
Motorman of street car injuring 
plaintiff could not be ealled as hos- 
tile witness under statute providing 
for examination of adverse parties. 
Switzer v. City of Seattle, 294 P. 225, 
159 Wash. 540, opinion modified on 
other grounds on rehearing 298 P. 


| 347 
17. Ont.Pr. } 


Calling for examination as om cross- 
examination see infra § 778. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


{ 


§§ 13-16] 


or a person adversely interested.?® It has been held 
that where there are two defendants, and one pleads 
usury, the other defendant cannot be compelled, 
against his will, to be examined as a witness to prove 
the usury.?? 


[§ 14] 3. Convicts and Other Prisoners.?8 It is 
within the power of a court to compel the attendance 
as a witness of a person confined in jail or state pris- 
on,?° or in a state hospital for the criminal insane,*° 
when it appears to the satisfaction of the court that 
such attendance is necessary.*t However, the court 
may in its diseretion refuse to require the personal 
attendance of a convict or prisoner;*? and a federal 
court has refused to grant process for the production 
of a prisoner confined in a state prison under sen- 
tence for a crime which rendered him incompetent 
as a witness if objected to.** 


[§ 15] 4. Privileges and HExemptions’t—a. In 
General. Judges, other than the one presiding at the 
trial in question, cannot refuse to testify, if sum- 
moned:*° but they should not be called as witnesses 
when it is reasonably possible to avoid doing so;?°”% 
and in a few jurisdictions a judge is exempt, on 
grounds of public policy, from being compelled to 
testify to what occurred before him on the trial of a 
cause.** Public employees?*% and executive officers, 
other than the chief executive,?? are not exempt 
from the power of a court to compel their appearance 
before it when they are necessary witnesses. While 
a subpoena may issue to the chief executive of the 
state or nation,?® the courts are without power to 


WITNESSES 


[70 C.J.] 41 


body are not exempt from process compelling their 
attendance as witnesses,*° at least where they are not 
attending a session or going to or returning there- 
from;*! but the court may refuse to issue an attach- 
ment against a member of a legislative body*? and 
his duties while the body is in session are deemed suf- 
ficient excuse for not procuring his attendance.** 
The exemption of a nonresident witness or party to 
a suit from service of process** does not extend to 
service of a subpeena to testify in the same cause on 
which he is giving attendance.*® The constitutional 
privilege that no one shall be compelled to inerimi- 
nate himself or be a witness against himself in a 
criminal case** may, when applicable, protect a per- 
son from being required to testify ;** but it does not 
relieve him of the obligation to appear in answer to 
a subpena*® nor does it permit him to refuse to 
produce books and papers in response to a subpoena 
duces tecum.*8” 


Waiver. An exemption from service of a sub- 
pena is waived where it is not asserted on the re- 
turn day,*® as where the person served attends court 
in response to the subpeena, allows himself to be 
sworn as a witness and does not raise any objection 
to the service of the subpeena until his examination 
is In progress.®° 


[§ 16] b. Professional or Expert Witness. Not- 
withstanding his preference to attend to his prac- 
tice,>+ a physician, attorney, or other professional 
witness may, like any other person in the discharge of 
his duty as a good citizen,°? be compelled by an or- 


compel him to obey it.°° 


Compelling party to produce docu- 
mentary evidence see infra § 36. 

26. Phelps v. Riley, 3 Conn. 266; 
French y. Price, 24 Pick. (Mass.) 13. 


27. Bolling & James v. Logan, 4 
Ala. 169. 
[a] Ground of decision is that the 


statute allowing the borrower to tes- 
tify to the fact of usury confers a 
personal privilege which he may exer- 
cise or not at his election. -Bolling 
& James v. Logan, 4 Ala. 169. 


28. Competency of convicts see in- 
fra §§ 132-143. 

29. Aisi E 
C.C.A. 657, Ann.Cas.1915D 1025. 


Cal.—People v. Puttman, 61 P. 961, 
129 Cal. 258; People v. Willard, 28 P. 
585, 92 Cal. 482. 


Ga.—Roberts v. State, 21 S.E. 132, 
94 Ga. 66. 


Iowa.—State v. Kennedy, 20 Iowa 
372. 
Ky.—Wedding v. Commonwealth, 


279 S.W. 981, 212 Ky. 571; Hancock v. 
Parker, 37 S.W. 594, 100 Ky. 1438, 18 
Ky.L. 622. 


Mo.—Ex p. Marmaduke, 4 S.W. 91, 
91 Mo. 228, 60 Am.R. 250. 


Nev.—Maxwell v. Rives, 
213. 


Pa.—Com. v. Ross, 13 Pa.Dist. 493. 


Alta.—Sessions v. Sessions, 15 Alta. 
L. 241. 


Man.—Rex v. Kuzin, 25 Man. 218. 


[a]. Where federal prisoner is con- 
fined in local jail after conviction and 
the issuance of final commitment pa- 
pers, and he is wanted as a witness 
ata criminal trial in a state court sit- 
ting in the samercounty, the state 
court (U. S. v. Schultz, 37 F.(2d) 619; 


1, Neve 


Members of a legislative 


Wedding v. Commonwealth, 279 S.W. 
981, 212 Ky. 571), (2) but not the fed- 
eral_court. (U. S. v. Schultz, supra), 
has jurisdiction to order the jailer to 
produce the prisoner at the trial as a 
witness. 


Inherent power of court see Con- 
victs § 15. 

S0.7 ino resThaw, 166. mW. ob iC: 
C.A. 657, Ann.Cas.1915D 1025. 


31. People v. Puttman, 61 P. 961, 
129 Cal. 258. 


32. People v. Townsend, 151 P. 745, 
28 Cal.App. 204; State v. Kennedy, 20 
Iowa 372. 


{a] Discretion is not abused where 
counsel merely asserts that the pris- 
oner is a material witness and does 
not furnish any affidavit or state- 
ment of any fact to which the witness 
would testify. People v. Townsend, 
5d Pi 745, 28. Cal.App., 204. 


33. U. S. v. Barefield, 23 F. 136. 
34. Cross references: 


Wxemption of consul by treaty see 
Ambassadors and Consuls § 


Immunity from service of civil proc- 
vee generally see Process §§ 226-— 
56. 


35. U. S. v. Caldwell, 25 F.Cas.No. 
VA708;)2> Dall, (Pan): 338 )1y Een 04s 
Woodward v. City of Waterbury, 155 
Sao deo) COMM naa ke. 


Competency of judges as witnesses 
see intra §§ 236, 237. 


3544. Woodward yv. City of Water- 
bury, 155 A.. 825, 113 Conn. 457. 


386. Welcome v. Batchelder, 23 Me. 
ay) Hale v. Wyatt, 98 A. 379, 78 N.H. 
214. 


36. 


Hodgson v. Butts, 12 F.Cas. 
No. 6,563, 447, 


jieCranech iGiG. 


dinary subpeena to attend court and testify as to mat- 


Sinise Wis Ss Ve ASOLO 
16,342, 3 Wheel.Cr. 100; 
ton, 1958.6. 4935 


it UE Se A 
14,692d. 


39. See Constitutional Law § 397. 


40. U. S. v. Cooper, 25 F.Cas.No. 
14,861, 4 Dall. (Pa.) 341, 1 L.Hd. 859. 


27 ¥F.Cas.No. 
Rex v. Aller- 


Burr, 25 F.Cas.No. 


41. Respublica v. Duane, 4 Yeates 
(Geta) ee YG 
42. U;..S. ve Thomaiss923. PiGaseNo, 


16,476, 1 Hayw.&H. 243. 


43. Rees v. Atty.-Gen., 
(Onk.) 386. 


2 Ch.Chamb. 


44. See Process § 226 et seq. 

45. Norris v. Hassler, 23 F. 581. 
46. See infra § 871. 

47. See infra § 878. 

48. Pennsylvania Tank Line v. 


Jordan, 173 N.E. 181, 341 IH. 94; In re 
Phillips, 128 N.Y.S. 482, 143 App. Div. 
522 [rev 127 N.Y.S. 1048, 70 Misc. 8, 
25 N.Y.Cr. 244]; Matter of Osborne, 
117 N.Y.S. 169, 62 Misc. 575, 23 N.Y.Cr. 
294; Commonwealth Vv. Bolger, 42 Pa. 
Super. 115 [aff 79 A. 113, 229 Pa. 597]; 
Geman men tee v. Klein, 40 Pa.Super. 


Calling ar poompelling, to take oath 
gee infra § 8 


484. Inre mae Rendering 
Co., 66 A. 790, 80 Vt. 55, 11 Ann.Cas. 
1069 [aff 28 S.Ct. 178, 207 U.S. 541, 52 


L.Ed. 327, 12 Ann. Cas. 658]. 
49. In re Hall, 296 F. 780 etiti 
dism 2 F.(2d) 1016]. Sgn 
50. In re Hall, supra. 
51. In re Pierce, 79 S.E. 50 
N.C. 247. Sonera 
52. Larimer County v. Lee, 32 P. 


841, 3 Colo.App. 177; In re Pierce, 79 
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ters within his knowledge;5? and he, as a citizen, 
may be compelled by the state or the United States 
to testify as an expert in matters affecting the com- 
mon weal or the vindication of public justice;>* but 
he may not be compelled to testify as an expert at 
the request of a private litigant,®® this being a matter 
of bargain;°® and in a few instances the courts have 
refused to grant an attachment against a physician,®? 
to uphold the service of a subpeena on an attorney,°*® 
or to permit one party to call the adverse party’s 


trial counsel as a witness.®® 


[§ 17] E. Residence of Witness and Place Where 
Attendance May Be Required—1. In General. Gen- 
a subpena has no extraterritorial 
effect®® and a court cannot compel the attendance of 
a witness who is beyond its jurisdiction.®? 
abuse of process to use a subpena for the purpose 
of compelling a witness to appear and be examined 


erally speaking, 


WITNESSES 


[§ 18] 2. State Courts. 
inferior court to issue a subpoena for service out- 
side the county in which the court is established is 
unconstitutional.®? 
stricted by statute,** a state court of general juris- 
diction has power to compel a resident of one coun- 
ty to appear as a witness in another county.®° 
der various statutes a person cannot be compelled 
to attend court as a witness in a civil case in any 
county other than that in which he lives,°® unless it 


[§§ 16-18 


A statute empowering an 
On the other hand, unless re- 


Un- 


is an adjoining county,*? a county wherein he hap- 


It is an 


at the office of a party or of counsel.®? 


S.E. 507, 163' N.C. 247; ’Mount v. 
Welsh, 247 P. 815, 118 Or. 568. 


[a] As to any fact within knowl- 
edge of professional witness, “he 
stands upon an equality with every 
other witness.’”’ Mount vy. Welsh, 247 
P. 815, 821, 118 Or. 568. 


Obligation of citizens generally to 
appear and testify when duly sub- 
poenaed see supra § 2. 


53. Larimer County v. Lee, 32 P. 
841, 3 Colo.App. 177; Mount v. Welsh, 
247 P. 815, 118 Or. 568; Brown Coun- 
ty v. Hall, (S.D.) 249 N.W..253 [foll 
Brown County v. Easton, (S.D.) 250 
N.W. 668]. 


[a] Physician and surgeon meets 
requirements of subpoena ‘‘when he 
appears in court and gives impromp- 
tu answers to such questions as may 
be put to him.” Mount v. Welsh, 247 
P. 815, 821, 118 Or. 568. 


54 Pennsylvania Co. for Insur- 
ances on Lives & Granting Annuities 
v. City of Philadelphia, 105 A. 630, 


COZ wed, ACO = oy Ada. dese LL Tony LOOM, «Ve 
Cockran, 31 Pa.Co. 344. 
55. Pennsylvania Co. for Insur- 


ances on Lives & Granting Annuities 
v. City of Philadelphia, 105 A. 630, 
262 Pa. 439, 2 A.L.R. 1573. See Mount 
v. Welsh, 247 P. 815, 821, 118 Or. 568 
(a physician and surgeon cannot be 
required, as such physician and sur- 
geon, to examine into the case and use 
his skill and knowledge so as to form 
an opinion). 


56. Pennsylvania Co. for Insur- 
ances on Lives & Granting Annuities 
v. City of Philadelphia, 105 A. 630, 
2620Pa.. 439, 2 “As Re 1573. 


Compensation of expert witnesses 
see infra §§ 85-89 


57. Vanriper v. Vanriper, 3 Lanc. 
LiReve (hadi: 5d. 


[a] Ground of decision was that 
the physician’s duty required his at- 
tendance at the bedsides of his pa- 
tients. Vanriper v. Vanriper, 3 Lanc. 
L.Rev. (Pa.) 155. 


58. Central Trust Co. v. Milwau- 
kee St. R. Co., 74 F. 442. 
[a] For example, it was held in 


one case that service of a subpcena 
to attend hearings as a witness on an 
attorney who has come from another 
state to attend to business of his 
clients pending in the court before he 
has had reasonable time to take his 
departure, will be set aside on his mo- 
tion, as a violation of the protection 


For later cases, developments and changes 


which the law extends to all necessar- 
ily attending on a court, especially 
when the busihes8 of his clients re- 
quires his immediate presence in other 


states. Central Trust Co. v. Milwau- 
kee St. R. Co., 74 BF. 442. 
59. Lupton v. Underwood, 85 A. 


965, 26 Del. 519 (so refusing without 
discussion). 


Competency of attorney as wit- 
ness: 


Generally see infra § 233. 


As to privileged communications see 
infra §§ 532-587. 


Impropriety of expected witness 
accepting retainer as attorney see At- 
torney and Client § 106. 


60: State’ “v.’ District - Court’ of 
Highth Judicial Dist. in and for Na- 
trona County, 243 P. 123, 34 Wyo. 288. 


61. Redmond v. State, 59 So. 181, 
4 Ala.App. 190; Hey v. Emerson, 135 
S.W. 294, 142 Ky. 767. 


[a] Nonresidents cannot be com- 
pelled to come within the jurisdic- 
tion to testify. Diamond vy. Earle, 105 
INGEwEs6s;, 217 Mass: 1499" 6 Tama. 
N.S. 1178, Ann.Cas.1915D 984; State 
v. District Court of Eighth Judicial 
Dist. in and for Cascade County, 235 
P. 766, 73 Mont. 265. 


[b] Officer of corporation.—A court 
eannot compel a corporation to pro- 
duce one of its officers who is beyond 
the jurisdiction of the court as a wit- 
ness. Hammond Central Grain, etce., 
Exch. vy. Chicago Bd. of Trade, 125 F. 
468, 60 C.C.A. 299. 


[ec] Statute providing that, under 
certain circumstances, the court may 
order the personal attendance of a 
witness to be coerced has no appli- 
cation to witnesses without the juris- 
diction of the court. Hey v. Emer- 
son, 1385 S.W. 294, 142 Ky. 767. 


"i 62. Cairns v. Sampsell, 158 Ill.App. 
15. 


Wrorgful use of subpena as abuse 
of process generally see Process § 382. 


63. In re Ballon, 267 N.Y.S. 654. 
64. See infra text and notes 66-71. 
65. Commonwealth Title Ins., ete., 


Co. Ve. Slack, 13. Pa.Co..o9s. 


fa] Court of criminal jurisdiction, 
—The courts of oyer and terminer 
and of quarter sessions of any coun- 
ty may award subpoenas and attach- 
ments for witnesses in any part of 
the state for execution by the sheriff 


pens to be when the trial is in progress,°® the place 
of trial is less than a specified distance from his resi- 
idence,®® or, if it is more than that distance, it is 
shown by affidavit that his personal attendance is 
necessary’? and his oral examination is important." 
A state court cannot, of course, compel the attend- 
- ance of a witness who resides out of the state,*? un- 


of the county in which they are 
awarded, and may compel the attend- 
ance of such witnesses on the trial of 
any criminal proceeding before such 
courts. Kirkendall v. Luzerne Coun- 
ty, 11) Phila: (Pa.) 1575: 


[b] In Louisiana (1) whether wit-. 
nesses shall be required to attend 
from another parish is left by the 
statute to the discretion of the judge. 
State v. Romero, 42 So. 482, 117 La. 
1003. (2) A witness cannot be com- 
pelled to transport his books, papers, 
documents, and writings from one 
parish to another. Rayne State Bank 
v. Mouton, 110 So. 340, 162 La. 251. 


66. Alexander yv.“Harrison, 28 N. 
Hk. 1195-2 Ind-App. 47> “Ini re aiush= 
banks, 24 P. 75, 44 Kan. 105; Anony- 
mous, 2 Ohio Dec. (Reprint) 407, 2 
West.L.J. 608; State v. Trounce, 32 
P. 750, 5 Wash. 804. 


{a] In Alabama, under the stat- 
ute, a witness whose deposition has 
been taken and who resides out of 
the county in which the case is tried 
cannot be compelled to attend the 
trial. Ex p. Branch, 16 So. 926, 105 
Alas 23s 


67. Alexander vy. Harrison, 
BE. 119,, 2 -Ind.App. 47. 


28 ON. 


68. In re Hughbanks, 24 P. 75, 44 
Kan. 105. 
[a] Statutes construed.—Under 


the construction placed on some stat- 
utes, a witness cannot be compelled 
to go beyond his county to give tes- 
timony and although, if he happens 
to be in a county other than where he 
resides when a trial is in progress, 
he may be required to appear forth- 
with and testify, he cannot be tom- 
pelled to obey a subpcena which would 
require him to return from his coun- 
ty and give his testimony at some 
later time. In re Hughbanks, 24 P. 
75, 44 Kan. 105. 


69. Ex p. Branch, 16 So. 926, 105 
Ala. 231; Hall v. Superior Court in 
and for Riverside County, 12 P.(2d) 
105% (124. Gal-App. 603s" State. vy. 
Trounce, 32 Pee D0, Bb Wash. 804. 


Taking depositions of witnesses re. 
siding more than statutory distance 
ae place of trial see Depositions § 


70. Ex p. Branch, 16 So. 926, 105 
Ala. 231. 


71. Burrows v. Balfour, 65 P. 1062, 
39 Or. 488. 


72. Ala.—Carter v. Tennessee Coal, 
Iron & Ry. Co., 61 So. 65, 180 Ala. 367. 


in the law see Annotations, same title and section number, 


+1 


§§ 18-22] 


less he became a nonresident after being summoned.** 
However, a statute authorizing a court in the state 
to compel a witness in the state to appear and tes- 
tify in a eriminal trial in an adjoining state has 
been held constitutional.’ 


[§ 19] 3. Federal Courts.7> Under the federal 
statutes, a subpena from a federal court in a civil 
case may run into another district, provided the wit- 
ness does not live more than one hundred miles from 
the place of holding court.7® Also, in a criminal 
case a subpena may run into another district ;*7 
indeed, it may run throughout the United States,7§ 
provided the witness is required to appear before 
the court itself, rather than a commissioner.’® 


Citizen residing abroad. Under a federal statute, 
a citizen of the United States residing abroad is 
amenable to process requiring him to appear as a 
witness in a federal court.®° 


[§ 20] 4. Canadian Courts.. In Canada a superior 
court of one province can compel the attendance 


Miss.—Fidelity, etc., Co. v. Johnson, 
Dies. 2, C2, MASS. «dso, O90 LidtnAn 206. 


Mo.—Larimore v. Bobb, 21 S.W. 
922, 114 Mo. 446; State v. Pagels, 4 
S.W. 931, 92 Mo. 300. 


375]. 
81. 
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Reg. v. Gillespie, 


[70 C.J.] 43 


of witnesses living in another province;*! but be- 
fore a subpoena will be issued to another province it 
is necessary to show that no suit is pending in that 
province for the same cause of action.*? <A court 
cannot compel a resident of a foreign country to ap- 
pear before it as a witness;°? and a subpoena issued 
by the court of nisi prius, which is of local jurisdic- 
tion, is not binding out of the county where the court 
is sitting.§4 


[§ 21] F. Time When Attendance May Be Re- 
quired. A witness may be summoned to appear 
on any day in which judicial business can be trans- 
acted,®® although the day is a legal holiday.*® 


[§ 22] G. Process and Proceedings To Compel At- 
tendance and Production of Documents**’—1. Sub- 
pena—a. In General; Subpcena ad Testificandum— 
(1) Definition and Nature.’ A “subpoena,” as that 
term is ordinarily used without the addition of qual- 
ifying words,®® is process,°° or a writ,®! of an essen- 


141, 49 F.(2d) 523 [cert gr 52 S.Ct. {Compelling attendance and production 
19, 284 U.S. 602, 76 L.Ed. 516, and aff of 
52. S.Ct. 252, 284 U.S. 421,'%6 L.Ed. 


documents :—Continued 
Before :—Continued 


16 Ont.Pr. 


N.H.—Cheever v. Scott, 38 N.H. 32. 


N.J.—Halsey v. Stewart, 4 N.J.Law 
420. 


S.C.—State v. Rasor, 167 S.H. 396, 
168 9:Cy 221, S06 A. Luk. 1237" "State Vv. 
Murphy, 25 S.E. 43, 48 S.C. 1. 


{a] Subpoena while temporarily 
within state.—A resident of one state 
who, while temporarily in another 
state, is subpcenaed to attend court 
as a witness in the latter, is not liable 
to amercement for not attending, if 
he is out of the state when called out 
on the subpcena. Kinzey v. King, 28 
N.C. 76.[foll Meredith v. Kent’s Ex’rs, 
Pen PO 2.1 eMart. 28}. 


73. Gunnison v. Gunnison, 41 N.H. 
hap has 1). O64. 


74. Commonwealth of Massachu- 
Setts: v. Klaus; 130 N.YiSi<7139el45 
App.Div. 798 [overr In re Common- 
wealth of Pennsylvania, 90 N.Y.S. 808, 
45 Mise. +46, 18 N.Y.Cr. 507]. 


75. State law as not affecting fed- 
eral court see Federal Courts § 141. 


76. Patapsco Ins. Co. v. Southgate, 
5 Pet. (U.S.) 604, 8 L.Ed. 243; Seiden 
v. Concordia Fire Ins. Co. of Milwau- 
kee, 49 F.(2d) 474; U.S. v. Southern 
Pac. Co., 230 F. 270; Dreskill v. Par- 
ish, 7 F.Cas.No. 4,075, 5 McLean 213; 
Dreskill v. Parish, 7 F.Cas.No. 4,076, 
5 McLean 241; Gustine v. Ringgold, 
ish Cas No. Doli. + Cranch CG, 190 ¢ 
Henry vy. Ricketts, 11 F.Cas.No. 6,386, 
1 Cranch C.C. 580; Sommerville v. 
French, 22 F.Cas.No. 13,173, 1 Cranch 
C.c. 474; Voss v. Luke, 28 F.Cas.No. 
17,0414,'1 Cranch C.C. 331; Woods y.-. 
Young, 30 F.Cas.No. 17,994, 1 Cranch 
C.G.4 346" [aff 4/Cranch 237, 2' Lilid: 
607]; In re Woodward, 30 F.Cas.No. 
18,000, 8 Ben. 112. 


Taking deposition de bene esse of 
witness living more than statutory 
distance from place of trial see Dep- 
ositions § 15. 


77. In re Subpoenas Duces Tecum, 
248 BF. 137. 


Vai Seve Stern, alii. ano. 
79. U. S. v. Stern, supra. 
80. Blackmer ¥V. U. S., 60 App.D.C. 


® 


155; Elliott v. Queen City Assur. Co., 
6 Ont.Pr. 30; McKerchie y. Montgom- 
ery,2 1 Ch:Chamb; (Ont.) 225: 


[a] Upon submission to arbitra- 
tion being made rule or order of court, 
a suit is pending so as to enable the 
superior courts of law and equity to 
issue process to compel the attend- 
ance, before arbitrators, of witnesses 
resident out of the province. Elliott 
v. Queen City Assur. Co., 6 Ont.Pr. 30. 


82. McPherson v. McPherson, 3 Ch. 
Chamb. (Ont.) 58. Contra Daly v. 
Robinson, 1 Ch.Chamb. (Ont.) 271. 


3a., Patchin vr Davis, 10" U:CiOrB: 
(Ont.) 689 [foll Tyre v. Wilkes, 18 U. 
C.Q.B. 46]. 


84 Grantham v. Bishop, 1 U.C.C.P. 
(Ont.) 237. 


85. Chambers v. Oehler, 77 N.W. 
853, 107 Iowa 155. 


86. Chambers v. Oehler, supra. 
Legal holidays see Holidays 29 C.J. 
Dp 161. 
87. Cross-references: 
Compelling attendance and production 
of documents: 
Before: 


Civil service commission in pro- 
ceeding to remove municipal 
employee see Municipal Corpo- 
rations § 1129 text and note 92. 


Commissioner of accounts of mu- 
nicipal corporation see Mu- 
nicipal Corporations § 1190 note 
16> [ib I: 


Committee: 


Appointed by governor to in- 
vestigate state department 
see States § 132 note 27 [a]. 


Of municipal council or goy- 
erning body see Municipal 
Corporations §§ 785, 788. > 


Coroner see Coroners § 21. 


County board or supervisors see 
Counties § 104. 


Fire marshal or insurance com- 
missioner see Fires § 32. 


*By EUSTACE W. TOMLINSON (8§ 22-61). 


sean jury see Grand Juries § 
0. 


Insurance commissioner or fire 
marshal see Fires § 32. 


Interstate commerce commission 
see Commerce § 189. 


Liquor licensing board or author- 
ity see Intoxicating Liquors § 
141 note 87 [al]. 


Magistrate at preliminary hear- 
ing or commitment proceeding 
see Criminal Law § 583. 


Pension examiner in pension 
fraud investigation see Pen- 
Sions § 45. 


Public utility commission see 
Public Utilities §§ 108, 109. 


Receiver of corporation’s prop- 
erty in investigation to ascer- 
tain assets see Corporations § 
32D, 


Referee in bankruptcy see Bank- 
ruptcy §§ 336, 342, 344. 


In_supplementary proceedings see 
Executions §§ 995, 997. 


Requiring production of documents 
as evidence in general see Evidence 
§§ 1187-1202. 


Result of failure or refusal of party 
to produce documents see Dismissal 
and Nonsuit § 90; Pleading § 1012 
text and notes 61-63. 


Right of accused to compulsory proc- 
ess see supra §§ 5-11. 


88. Subpoena as original process in 
suit in equity see Equity § 357. 


89. Subpena duces tecum see in- 
fra §§ 32-42. ; 


90. Lowther v. Lowther, 100 N.Y.S. 
965, 115 App.Div. 307, 37 N.Y.Civ.Proc. 
290, 19 N.Y.Ann.Cas. 165; Yorks v. 
Peck, 31 Barb. (N.Y.) 350; State v. 
Luquire, 132 S.E. 162, 191 N.C. 479; 


Process in general see Process 50 C. 
J. p 432. 


91. In re Simon, 297 F. 942, 34 A. 
L.R. 1404; Peo. v. Schwarz, 248 P. 990, 
78 Cal.App. 561; Siate v. Luquire, 132 
S.E. 162,191 N.C. 479. See Leas & Mc- 
Vaitty; vs Merriman, 132) (510) 543 


44 [70 C.J.] 


tially judicial nature,®? for the purpose of compel- 
ling the attendance of a person whom it is desired 
to use as a witness,°® and its use is the proper mode 
of accomplishing that purpose.®* It is more pre- 
cisely termed a subpena ad testificandum.®® <A sub- 
pena is not an independent process, but issues only 
in connection with a pending action or proceeding.®® 


Distinguished from summons.®? Although a sub- 
poena has been held to be referred to by, or included 
within, the term “summons,”’®® and every subpeena is, 
in some sense, a summons,°? the two words ordinar1- 
ly refer to distinct writs or process. 


[§ 23] (2) Necessity. In order to compel the at- 
tendance of a witness at a trial or hearing he must 
be duly subpeenaed,? even though he is a party to the 
ecause;? but where a party purposes to testify in his 
own behalf, it is his duty to attend without any sub- 
peena.* It has been held that where a party,°® or even 
a third person,® is present in court, he can be called 
on and forced to testify without a subena; but there 
is also some authority to the contrary, at least as to 


(where the court spoke of ‘the writ|as a witness.” 


of subpcena’’). 


WITNESSES 


Finnick v. Peterson, 
6 Philippine 172, 176. 


[§§ 22-24 


third persons.” 


[§ 24] (3) Form and Contents. Statutes in 
many jurisdictions prescribe the form and contents 
of subpeenas.8 Under a federal statute,® a subpoena 
issued out of a federal court in a criminal case should 
include the names of as many witnesses, whose tes- 
timony is desired in behalf of the United States in 
the same cause, as convenience in serving the sub- 
pena will permit,'° and such witnesses are required 
thereby to testify generally, either before the grand 
jury or the petit jury, or both.1! Such a subpena 
should command the witnesses to attend from day 
to day, and not to depart without leave of court.*? 


Signature and seal. A subpcna*should be signed 
by, or in the name of, such officer a’ may be designat- 
ed by statute,1* as the judge or the referee, arbitra- 
tor, or other official requiring the attendance of the 
witness,+* or the clerk of the couri,!® or, in eriminal 
cases, by the solicitor general of the cireuit.1* Where 
a subpeena is signed by the proper officer, the addi- 


_ tion.of the signature of any other person is surplus- 


entitled to any other notice, or to be 


(6) “The proc- | sSubpcenaed any differently). 


“Writ” [40 Cyc 2866]. 


92. Jackson v. Mobley, 47 So. 590, 
157 Ala. 408; Horton v. State, 37 S.E. 
100, 112 Ga. 27. 


93. Dishaw v. Wadleigh, 44 N.Y.S. 
207, 15 App.Div. 205, 4 N.Y.Ann.Cas. 
170. See Commonwealth vy. Bolger, 42 
Pa.Super. 115,.122 [aft-79 A. 113, 229 
Pa. 597] (where the court said, “The 
only purpose and effect of the sub- 
poena are to enforce the performance 
of this duty [of appearing as a wit- 
ness] and procure the desired attend- 
ance’); Miller v. Knox, 4 Bing.N. 
Cas, 574) 602; 33 E.C.L. 865, 132 Re- 
print 910, 921 (“A subpcena to attend 
as a witness in a cause is a personal 
order, and imports that the individual 
therein named is connected with the 
cause by his personal acquaintance 
with the matters involved in it’). 


[a] By etymology the term ‘“sub- 
peena” signifies an order with a pen- 
alty for disobedience. Burns v. San 
prancisce Super. 4Ct.,.273, BP. 597, 140 

ule: 


[b] Other definitions. — (1) The 
process by which the attendance of a 
witness is required; a writ or order 
directed to a person and requiring his 
attendance at a particular time and 
place to testify as a witness. Scott 
v. Shields, 96 P. 385, 8 Cal.App. 12, 15. 
See to same effect State v. Luquire, 
AZZ: (SH 162, 168. Gd Ne C. 4479. .4(2) 
A process to cause a witness to appear 
and give testimony, commanding him 
to lay aside all pretenses and excuses, 
and appear before a court or magis- 
trate therein named under a penalty 
therein mentioned. Bouvier L. D. 
[quot Alexander v. Harrison, 28 N.E. 
119, 121, 2 Ind.App. 47J. (3) <A proc- 
ess in the courts of common law, to 
enforce the attendance of a witness to 
give evidence. Bouvier L. D. [quot 
Gondas v. Gondas, 134 A. 615, 618, 
£9 N.J.Eqa. 473]. (4) ‘SA process to 
cause a witness to appear and give 
testimony . before a court or 
magistrate therein named, at a time 
therein mentioned, to testify for the 
party named under a penalty therein 
mentioned.” KE. H. Taylor, Jr., & Sons 
v. Thornton, 199 S.W. 40, 42, 178 Ky. 
463. (5) “A writ directed to a per- 
son and requiring his attendance at a 
particular time and place, to testify 


ess by which the attendance of a wit- 
ness is required.” . Linforth v. San 
Francisco Gas & Electric Co., 99 P. 
716,.717,.9 CalLApp. 4384; In-re: Scott, 
96 P. 385, 387, 8 Cal.App. 12; Ander- 
son v. Fergus-Bach Sheep Co., 86 P. 
41,.42. 12 Idaho 418, 10. Ann.Cas. .395. 


94. Scott v. Seabury, (Iowa) 250 
N.W. 468. 
fa] Rather than rule of court 


cempelling attendance.—A subpoena 
is the proper and legal way to bring a 
witness into court, rather than a rule 
of court compelling the attendance. 


Scott v. Seabury, (Iowa) 250 N.W. 
468. 
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Thornton, 199 S.W. 40, 178 Ky. 463. 


“Subpoena ad testificandum” 60 C. 
J. p 689: 


96. Goldberg v. Candy Products 
Co:, 215 N.Y.S. 772, 127 Mise.<455. 


Issuance of subpcena in general see 
infra § 25. 


97. “Summons”: - : 
Defined see Summons 60 C.J. p 1020. 
AS process see Process § 2 


98. Atherton v. Atlantic Coast Line 
R. Co., 64 S.E. 411, 82 S.C. 474 (where 
a statute providing that every person 

“summoaned” to appear as _ a witness 
should be paid a specified sum for 
every day’s attendance on such ‘‘sum- 
mons” was held to refer, not to any 
mere oral or verbal notice to appear, 
but to the subpcena authorized by oth- 
er provisions of the statute to compel 
the attendance of witnesses). 


99. Bleecker vy. Carroll, 2 Abb.Pr. 
CNeYS)) 3.2: 


1. Bleecker vy. Carroll, supra. 


2. Cheever v. Scott, 38 N.H. 32; 
People v. Warner, 3 N.Y.S. 768, 51 Hun 
53, [aff .27. NE. .407, "12 N.Y. 746): 
People v. Dutcher, 3 Abb.Pr.N.S. (N. 
Y.) 151; McMurray v. Grand Trunk 
RP Cos 13 - ChiChamb. “Ont. 130: 


8. Anderson v. Johnson, 3 N.Y. 
Super. 713, 1 Code Rep. 95. See Nash 
v. Bush, 5, U.C.C.P., (Ont.), 300 (hold- 
ing that plaintiff or defendant in a 
suit may be called as a witness by his 
opponent in precisely the same man- 
ner as any other witness, and is not 


4  Gambrill v. Parker, 31 Md. 1. 


5. Goodpaster v. Voris, 8 Iowa 334, 
74 Am.D. 313; Whitney v. Pierce, 40 
N.H. 114. 


6. Leckie v. Scott, 10 La. 412. 


7 Robins v. Carson, 2 Ch.Chamb. 
(Ont.) 343. See Woodward v. Purdy, 
20 Ala. 379 (holding that the court 
may, in its discretion, refuse a motion 
to have a person, who is about the 
court, but has not been subpcenaed, 
brought in to testify as a witness ina 
cause). 


& See statutory provisions. and 
cases infra notes 9-26 

9: U. S.C. A. tit 28 § 655. 

10. In re Shaw, 172 F. 520; U. S. 
v. Ralston, 17 F. 895. 

Tl. In re Shaw, 1725. 5203 30S. 


v. Ralston, 17 F. 895. 


Subpoenas to testify before grand 
jury in general see Grand Juries § 
100. 


12. Attachment of Spencer, 11 D.C. 
433. 


13. See statutory provisions; and 


cases infra notes 14-16. 


14 Lowther v. Lowther, 100 N.Y.S. 
965, 115 App. Div. 307, 37 N.Y.Civ.Proc. 
290, 19 N.Y.Ann.Cas. 165; In re Klein, 
245 N.Y.S. 486, 138 Misc. 282. 


15. Leber v. U. S:, 170 F. 881, 96 
C.C.A. 57; Ex p. Nathan, (Fla.) 50 So. 
38; Cody v. Boykin, 185 S.E. 75, 163 
Ga. 1; Monroe v. Anderson, 109 S.E. 
654, 152 Ga. 251; Horton v. State, 37 
S200, 142 (Gane 5 .harris! Ve Early 
County, 22 S.H. 704, 96 Ga. 186. 


16. Cody v. Boykin, 135 S.E. 75, 163 
Ga. 1; Monroe v. Anderson, 109 S.E. 
654, 152 Ga. 251; Harris v. Harly 


County, 22 S.E. 704, ‘96 Ga. 186. 


[a] Statute iwapplicable to sub- 
ponas for witnesses for defendant.— 
A statute providing that in criminal 
cases no subpcena for a nonresident 
witness for the state shall be issued 
unless signed by the solicitor general 
of the circuit as well as by the clerk 
of the court is inapplicable to a 
subpcena for a witness for defendant, 
and the signature of the solicitor gen- 
eral is not required on such subpeenas. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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age, and does not invalidate it.17 A subpena should 
be under the seal of the court out of which it is- 
sues.1§ 


Date or testation. 
specified year of American independence is good, al- 
though not stating the year of our Lord.t? A sub- 
pena which is tested and served on a day after that 
on which the witness is directed to attend is in- 
valid.?° 


To whom directed. A subpena is usually directed 
to the witness, and not to the officer summoning 
him;?! but subpeenas from federal courts are issued 
to the marshal of the district and not to the wit- 
ness.?? ; 


In what action issued. A subpwna should show 
in what action or proceeding it is issued.2* <A de- 
seription of the cause as “now pending” correctly 
states its condition, although judgment has been 
rendered, where a motion for a new trial has been 
made and is pending.?* 


Place of holding court. A subpoena requiring one 
to attend as a witness in a certain court has been 
held not to be bad for failure to specify the place of 
holding the court, where the place is prescribed by 
statute.?°® 


Recital of statute under which issued. A subpena 
need not recite or indicate under what statute it is 
issued, the witness being chargeable with knowledge 
of the law under which his attendance is required.?® 


[§ 25] (4) Issuance. The pendency of some ac- 
tion or proceeding is necessary in order to warrant 
the issuance of subpoenas for witnesses,?7 which, in 
order to be valid, must be issued for the purpose of 
compelling testimony or other evidence having mate- 
riality to some matter which is lawfully under inves- 
tigation therein ;?° and, on a similar principle, a par- 
ty defendant has no right to take out or. cause the 
issuance of a subpeena before he has appeared or filed 
answer, and so acquired a standing in the eause such 
as to entitle him to call witnesses.?® A subpoena or- 
dinarily issues as of course, and no special allowance 
by the court is necessary,°° except where otherwise 
provided by statute, as in the case of witnesses re- 
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A subpena dated or tested in a 
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siding at a distance, or abroad,?! in which case it 
ought not to be granted except on a showing with 
reasonable clarity that the testimony of the witness 
whose attendance is sought to be compelled will 
be material,?? and it is for the court, in the exer- 
cise of a sound discretion, ‘to determine whether the 
showing made warrants the issuance of the sub- 
peena ;' 38 but a statement to the court by counsel, in- 
dicating the materiality and importance of the testi- 
mony expected to be elicited from the witness, 1s or- 
dinarily sufficient to justify the issuance of the sub- 
pena.** Conversely, the refusal of a subpena is or- 
dinarily unjustifiable,?® the issuance of the writ be- 
ing rather a matter of right than one of discretion 53° 
but a subpena should be denied where its purpose 
is merely to equip the party seeking it with inquisito- 
rial power in exploring for facts, the existence of 
which is only suspected,?? and it has been held, in a 
criminal case, that there is no error in refusing an 
application by defendant for subpmwnas, before the 
prosecuting witness has testified, to show admissions 
inconsistent with his expected testimony, especially 
where the application is not renewed after his tes- 
timony has been given.*8 <A clerk of court is not en- 
titled to exact payment or security from a defendant 
before issuing a subpoena required by him.’® It has 
been held that where a party directs a subpena for 
a witness, it is the duty of the clerk to issue it to each 
succeeding term, until the order is countermanded 
or the suit disposed of.*° 


Who may issue, or direct issuance. Unless it is 
otherwise provided by statute, a subpoena may be is- 
sued by the attorney for the party desiring it, with- 
out application to a court or judge, by signing it him- 
self and testing it in the name of a judge of the 
court, the clerk, or other proper officer;*! but it is 
within a statute prohibiting any one not a law part- 
ner of an attorney, or his clerk, from suing out any 
process in his name.*? In criminal cases a subpena 
on behalf of the state should be issued only on 
the order or direction of the district attorney.*? 
Under a statute authorizing the clerk of court to 
issue subpoenas in any action or proceeding pending 
in the court, the clerk may properly issue a sub- 
pena requiring a witness to appear before a no- 


Paulk v. State, 63 S.E.°659, 5 Ga. App. 
567; Ivey v. State,.62 S.E. 565, 4 Ga. 
App. 828. 


17. In re Rice; 226 N.Y.S.,585,. 131 
Misc. 220 [rev on ot ther rounds sub 
nom. In re Richardson, 160 N.E. 655, 
24T N.Y. 4011. 


18. Waddell v. 
Chamb. (Ont.} 445. 


19. Gocodman’s Adm’r v. Armistead, 
1 iN: C319 


20. ranting v. Bishop, 1 U.C.C.P. 
(Ont.) 273. 


21. Russell v. Ashley, 21 F.Cas.No. 
12,150, Hempst. 546; Chicago, etc., R. 
Co. v. Dunning, 18 Ill. 494. 


22. Russell v. Ashley, 21 F.Cas.No. 
12,150, Hempst. 546. 


Baa Sa Ve Ra lstonye L7H. o955 eon. 
re Haines, 51 A. 929, 67 N.J.Law 442; 
Peo. v. Wyatt, 79 N.E. 330, 186 N.Y. 
383, 9 Ann.Cas. 972, 10 L.R.A.N.S. 159, 
20 N.Y.Cr. 394. 


[a] Failure to,name defendant in 
criminal proceeding.—A subpcena, is- 
sued by a magistrate, requiring a wit- 


McGinty, 2 Ch. 


an 


ness to attend at an investigation as 
to whether an offense has been com- 
mitted is void where it fails to name 
or describe any person as defendant. 
Peo. v. Wyatt, 79 N.E. 330, 186 N.Y. 
383, 9 Ann.Cas. 972, 10 i. RANS: W59, 
20 N.Y.Cr. 394. 


24 In re McKay, 30 Ct.Cl. 1. 


25. People v. Van Wyck, 2 Cai. (N. 
Mie uacewtCOlLee.cCac. 411: 


26. Blackmer v. U. S:, 52: S.Ct. 252, 
284 U.S. 421, 76 L.Ed. 375 [aff 60 App. 
D:Cy 141; 49.8. (2d) 5237: 


27. Chambers v. Oehler, 77 N.W. 
853, 107 Iowa 155; Goldberg v. Candy 
Products Co., 215 N.Y.S. 772, 127 Misc. 
455. 

23..5in wre Nicosia, 167 NYS. 912) 
180 App.Div. 427. 

29. McMurray v. Grand Trunk R. 
Co., 3 Ch.Chamb. (Ont.) 130. 


30. Commonwealth Title Ins., etc., 
Co; Wasslack, 18.Pa,Co. 593. 


31. See statutory provisions. 
32. Benedict v. Seiberling, 17 F. 


(2d) 841. 
33. Blackmer v. U. S., 60 App.D.C. 
141,549) Wy(2a), 523 [aff 52) S:Ct..252, 


284 U.S. 421, 76 L.Ed. 375]. 


34. Blackmer v. U. S., 52 S.Ct. 252, 
284 U.S. 421, 76 L.Ed. 375 [aff 60 App. 
D.Cs 141749 BF, (2d) 523]. 


35. Doyle v. St. Louis Transit Co., 
101 S.W. 598, 124 Mo.App. 504. 


36. Edmondson vy. State, 
230. 

37. Benedict v. Seiberling, 
(2d) 841 


38. State Vv. coreg, 230 P. 847, 181 
Wash. 605. 

39. Houston River Canal Co. vy. 
Kopke, 31 So. 156, 106 La. 609. 

40. Marsh vy. Mobile Branch Bank, 
10 Ala. 57. 


41. Lowther v. Lowther, 100 N.Y.S. 
965, 115 App.Div. 307, 37 N.Y.Civ. Proc. 
290, 19 N.Y.Ann.Cas. 165. 


42. Yorks v. Peck, 31 Barb. (N.Y.) 
350. 


43. Com. v. Shell, 1 Pa.Co. 41. 


43 Tex. 


TN 
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tary public to give testimony in a pending ac- 
tion in court, although the notary is also given stat- 
utory authority to require the attendance of witness- 
es before him by subpena.*+ A statute empowering 
any person authorized by law to hear and determine 
a matter to issue a subpoena under his hand for com- 
pelling the attendance of witnesses applies only 
where special provision is not otherwise made by 
statute for securing the attendance of witnesses.*® 


Addition of names after issuance. After a sub- 
pena is issued and turned over to an officer for ex- 
ecution, such officer has no authority of his own vo- 
lition to insert the names of additional witnesses.*® 


Waiver of defects or irregularities in issuance. 
Where a witness attends at the time and place ap- 
pointed in a subpeena, and is sworn and submits to 
a partial examination without objection, he waives 
any defect or irregularity in the issuance of the sub- 
poena.*? . 


[§ 26] (5) Service. 
must in all cases be personal.*® The service of a 8ub- 
pena on the attorney for a corporation aggregate 
does not bind its members to appear as witnesses.*® 
A subpena is not a writ, the power of which must be 
exhausted before it can be pronounced served, but 
a subpoena naming two or more witnesses is served 
every time any witness named therein is properly 
summoned.®° 


By whom served.®1 A subpena may be served by 
the sheriff, marshal, or any constable in the county 
where the witness resides or may be found,®? or by 
any person of proper age®* who is disinterested and 
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would be a competent witness,54 or even by a party 
to the action.®® 


Time of service.°* While statutes or rules of court 
sometimes provide that subpoenas be taken out and 
served on the witness a prescribed length of time 
before the trial or hearing,®’ it has been held that 
such a requirement applies only with respect to ap- 
plications for continuances on account of the absence 
of witnesses who might have been found within reach 
of the process within the time provided.°* <A sub- 
pena not served until after the date on which the 
witness is directed to appear is without effect.°° 


Place of service.®° Service ofa subpena of a 
state court outside of the state wlfere it is issued is 
a nullity;°! but service within the state, although 
without the county where the witness is required 
to appear, may be sufficient,°? and a subpena to ap- 
pear before a federal court may be served at a place 
within one hundred miles of the place where the wit- 
ness is required to attend, although the place of 
service is outside of the district.®? 


Manner of service.°* Service of a subpena is or- 
dinarily to be made by reading and showing the orig- 
inal subpoena to the witness,®*® and delivering to him 
personally a copy or ticket containing the substance 
of the subpeena;*® but a witness cannot complain 
that service of a subpena on him was insufficient, 
where its contents were made known to him in a gen- 
eral way, and it was within his sight, and tendered to 
him, and he refused to accept it or to remain until it 
could be read to him.®’ It has been held that if a 
witness actually receives a subpeena sent to him by 
mail, he is bound to obey it.®8 Reading a subpoena 


44, Leber v. United States, 170 F. 
881, 96 C.C.A. 57. 


45. Inre Klein, 245 N.Y.S. 486, 138 
Misc. 282. 


[a] Beceiver.—Under such a stat- 
ute, a receiver is without power to is- 
sue subpcenas to compel the attend- 
ance of witnesses before him, where 
it is provided by another statute that 
whenever a receiver shall show to the 
court that he has good reason to be- 
lieve any person can testify concern- 
ing any property of the corporation in 
receivership, the court shall make an 
order requiring such person to appear 
before the court or referee and submit 
to an examination. In re Klein, 245 N. 
Y.S. 486, 138 Misc. 282. 


46. Manuel v. State, 74 S.W. 
45, Nex:Crs 96. 


30, 


47. In re Scott, 96 P. 385, 8 Cal. 
App. 12. 
48. Sefton v. Lundy, 4 Ch.Chamb. 


(Ont.) 33. 
Personal service of process in gen- 
eral see Process §§ 57-93. 


49. Dunwich Tp. School Trustees 
v. McBeath, 4 U.C.C.P. (Ont.) 228. 


50. Murphy v. Fayette County, 13 
Montg.Co. (Pa.) 81. 


51. Authority or capacity to serve 
process generally see Process §§ 58— 
67. 


52. Attachment of Spencer, 11 D.C. 
433; Chicago, ete, R. Co. v. Dunning, 
18 Ill. 494; Ferriman v. Peo., 128 Ill. 
App. 230; Larimore v. Bobb, 21 S.W. 
922, 114 Mo. 446; Doyle v. St. Louis 
Transit Co., 101 S.W. 598, 124 Mo.App. 
504; Washoe County v. Humboldt 


County, 14 Nev. 1238. 


[a] Territorial extent of sheriff's 
authority.—(1) It has been variously 
held, in different jurisdictions, that a 
sheriff may serve a subpcena in any 
county of the state (Ferriman v. Peo., 
128 Ill. App. 230), (2) and that he has 
no authority to serve a subpcena on 
witnesses residing in any county other 
than his own, unless such other coun- 
ty is within the same judicial district 
(Washoe County v. Humboldt County, 
14 Nev. 123). (38) Territorial extent 
of sheriff's authority in general see 
Sheriffs and Constables § 125. 


53. Gordon v. Scott, 10 F.Cas.No. 
5,620, 6 Phila. (Pa.) 484, 3 Pittsb. 109, 
2 Nat.Bankr.Reg. 86; Chicago, etc., R. 
Co. v. Dunning, 18 Ill. 494; BEgan v. 
BINNEY) WZ ode dios, ee (OR Ooo yon 
v. Marshall, 1 Pa.Co. 90. See Holt v. 
Nelson, 109 P. 470, 475, 37 Utah 566 
(dictum, that “Service of subpcenas 
may be made by any person’). Com- 
pare Attachment of Spencer, 11 D.C. 
433 (applying a rule of court which 
provided that service of all process 
shall be by the marshal of the district 
or his deputy, or by some other person 
specially appointed by the court for 
that purpose, and holding that service 
of a subpcena by another was invalid 
and ineffectual). 


54. Larimore v. Bobb, 21 S.W. 922, 
114 Mo. 446; Doyle v. St. Louis 
Transit Co., 101 S.W. 598, 124 Mo.App. 
504. 


55. Larimore v. Bobb, 21° S.W. 922, 
114 Mo. 446; Hgan vy. Finney, 72 P. 
133, 42 Or. 599; Lyon v. Marshall, 1 
Pal Co: 290; 


56. Of process generally see Proc- 


ess §§ 74, 75. 


57. See statutory provisions and 
court rules. 


58.° Scriber v. Reeves, 
(Pa.) 284, 9 Leg.Int. 2. 


Continuances on account of absence 
of witnesses or evidence see Continu- 
ances §§ 59-90. ~ 


59. Schroeder v. State, 166 N.E. 28, 
89 Ind.App. 254. 


60. Of process generally see Proc- 
ess §§ 68-78. 


Residence of witness and place 
where attendance may be required see 
supra §§ 17-20. 


1! Phila: 


61. State v. Huff, 61 S.W. 900, 161 
Mo. 459. 
Suen Downey v. Fenn, 124 N.Y.S. 
63. In re Trachtenberg, 8.F.(2d) 
791; Dreskill v. Parish, 7 F.Cas.No. 


4,075, 5 McLean 213; Dreskill v. Par- 
ish, 7 F.Cas.No. 4,076, 5 McLean 241; 
In re Woodward, 30 F.Cas.No. 18,000, 
8 Ben. 112. 


64. Of process generally see Proc- 
ess §§ 78-85. 


65. In re Haines, 51 A. 929, 67 N. 
J.Law 442; Egan. Finney, 72 P. 133, 
one 599; Tooney v. State, 5 Tex.App. 


66. Egan v. Finney, 72 P. 133, 42 
Or: 59:9. 


67. Gallunv. 
TrustsCoe 
40. 


68. . Chicago, etce., 
ning, 18 Ill. 494. 


Hibernia Bank & 
195 N.W. 7038, 182 Wis. 


R. Co. v. Dun- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the witness over the telephone is not a sufficient 
compliance with a statute providing for service of 
subpoenas by reading in the hearing of the witness.°® 


[§ 27] (6) Return or Proof of Service.*° The re- 
turn or proof of service of a subpoena issued for sev- 
eral witnesses should distinctly show the names of 
the witnesses served and also the names of the wit- 
nesses not served." 


In whose name made. A return of service of a 
subpena signed by a special deputy in his own name 
is invalid.7? 


Sufficiency. A return that the witness is “a fugi- 
tive from justice” is insufficient; the facts and eir- 
cumstances on which the statement is based should 
be recited.7® A return reciting that the subpona was 
“served by reading in hearing of” the witness does 
not show compliance with a statute requiring the 
writ to be served by being read to the witness."4 
A return of “not executed,” or “not found,” is insuffi- 
cient under a statute requiring a return of the mode 
of service, or the cause of the failure to serve."> 


Verification. Where a statute requires service 
of a subpeena by one not an officer to be proved by af- 
fidavit, an unverified return is insufficient.’ ® 


Amendment. A statute permitting the amend- 
ment of process in furtherance of justice does not 
authorize the amendment of an insufficient return 
of service of a subpena, after the witness has been 
attached and committed for failure to appear.*? 


Effect and conclusiveness. The return of the sher- 
iff indorsed upon a subpena may prima facie estab- 
lish the fact of service;** but it is not conclusive up- 
on the parties, and they may disprove the statements 
therein.7® Where a return shows that service was 
had in‘a named county, without specifying the state, 
and there is no county of such name within the state, 
the court will presume that the subpcena was served 
outside the state.®° 
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| to avail himself of any of these means.°° 


[70 C.J.] 47 


[§ 28] (7) Compliance®1—(a) In General. One 
served with a subpena is bound to obey it, and come 
to court,’ notwithstanding he has already made a 
deposition for use in the action or proceeding.** 


[§ 29] (b) Excuses for Nonattendance. A wit- 
ness is not punishable for failure to attend in obedi- 
ence to a subpena where it is served so late that suffi- 
cient time to comply with it is not afforded him;** 
and, in general, where the service of a subpcena is so 
delayed as not to give the witness reasonable time 
to prepare to attend the trial, his nonattendance will 
be excused on comparatively slight grounds,*® al- 
though the shortness of the notice is not per se an 
exeuse.*® Nonattendance is also excusable where 
the witness was so ill as to be unable to attend,®” or 
where there was serious sickness in his family, such 
as would prevent a prudent husband or father from 
leaving home on his own important business;°*° but 
a witness will not be excused on mere allegations of 
poverty and sickness in his family in the absence 
of any showing of facts which prove that he was ac- 
tually unable to attend.’® A witness cannot be ex- 
cused for nonattendanece on the ground of inability 
to get to the court, where practicable means of con- 
veyance exist and it is not shown that he was unable 
A witness 
cannot excuse nonattendance on the ground that the 
pleadings in the case are insufficient,®! that the tes- 
timony sought from him is immaterial,®? or inadmis- 
sible,®* or will not be of any benefit to the party sub- 
ponaing him,®* or that, the matters as to which he is 
wanted to testify are privileged,®® or will tend to 
incriminate him,®® and it would seem that nonposses- 
sion of the documents called for cannot excuse fail- 
ure to attend under a subpena duces tecum,®’ al- 
though it will, of course, excuse a failure to produce 
the documents.°*® It has been held that, under a stat- 
ute allowing a witness to relieve himself from a for- 
feiture or penalty for nonattendance, by showing 
“sufficient cause” for his incapacity to attend, the 
witness may excuse himself by showing that in fail- 


69:_. x. p.. Terrell,, (Tex.Cr.), 95S. 
W. 536. 

70. Of process generally see Proc- 
ess §§ 257-318. 


71. Tooney v. State, 5 Tex.App. 
163. 
72. State v. Huff, 61 S.W. 900, 1104, 


161 Mo. 459. 

Return of service of process in 
name of deputy in general see Process 
§ 266. 


78. State, v. Baum, 26 So. 67, 51 
La.Ann. 1112. 

74. Tooney y. State, 5 Tex.App. 
163. 

75. Neyland v. State, 13 Tex.App. 
536. 

76. Inre Quick, 1 Ohio N.P.N.S. 57. 

77, In re Quick, supra. 

7g, Ferriman v. People, 128 Ill.App. 
230. 

79. State v. Baum, 26 So. 67, 51 
La.Ann. 1112. 

so. State v. Huff, 61 S.W. 900, 161 
Mo. 459. 


Service of subpoena outside state 
see supra § 26 


81. Damages and penalties for 
failure to obey subpoena see infra §§ 


45-48. 


Punishment of disobedience to sub- 
pena as contempt see infra § 44 

82. Petrillo v. Kolbay, 165 A. 346, 
116 Conn. 389. 

83. Petrillo v. Kolbay, supra. 


84. Consolidated Coal Co. of St. 
Louis v. Jones & Adams Co., 120 IIl. 


ADB. 139 [aff 83 N.E. 851, 232 Ill. 
85. Chalmers v. Melville, 1 E.D. 


Smith (N.Y.) 502. 
86. Chalmers vy. Melville, supra. 


87. Butcher v. Coats, 1 Dall. (Pa.) 
340, 1 L.Ed. 166. 


88. People v. Davis, 15 Wend. (N. 
Y.) 602; Foster v. McDonald, 12 Heisk. 
(Tenn.) 619. But see Slaughter v. 
Birdwell, 1 Head (Tenn.) 341 (apply- 
ing the contrary rule, where the stat- 
ute required a witness served with a 
subpena to attend unless his “in- 
capacity” so to do was shown). 


89. People vy. Davis, 15 Wend. (N. 
Y.) 602. 


90. Eller v. Roberts, 25 N.C. 11. 


91.. Fairfield v. U. S), 146 FH, 508, 
UOWCHO YS HU 


92. Fairfield v. U. S., supra. But 
see Morgan v. Morgan, 16 Abb.Pr.N.S. 


CNGYS)) 299) (dictum thatedt siice oan 
answer to contempt proceedings 
against a witness for failing to at- 
tend, that he knows nothing material 
to the issue). 


93. Robb v. McDonald, 29 Iowa 
330, 4 Am.R. 211. 
94. State v. Superior Court of 


Washington for Spokane County, 187 
P. 358, 109 Wash. 634, 9° A.L.R. 157. 


95. Deadman .v. Ewen, 27 U.C.Q.B. 
(Ont.) 176. 


Privilege: 


Communications as privileged see in- 
fra §§ 497-640. 


Of refusing to answer or produce pa- 
pers see infra §§ 869-913. 


96. In re Adams, 176 N.W. 508, 42 
$.D." 592. 


_ Refusal to testify on ground of self- 
incrimination see infra §§ 870-891. 


97. Bonesteel v. Lynde, 8 How.Pr. 
(N.Y.) 226 [aff 8 How.Pr. 352]. But 
see Morgan v. Morgan, 16 Abb.Pr.N.S. 
(N.Y.) 291 (contrary dictum). 


Subponas duces tecum in general 
see infra §§ 32-42. 

98. WNonpossession of documents 
called for by subpcena duces tecum as 
relieving witness of duty of produc- 
tion see infra § 41. 
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ing to attend he was not guilty of either negligence or 
willful disobedience, but that this is the limit of the 
power of the court in allowing excuses.®® 


Party’s permission not to attend unless convenient. 
It seems that it is a sufficient excuse for the failure 
of a witness to obey a subpeena that he was told by 
the party subpeenaing him that he need not attend 
unless it suited his convenience.! 


Witness subpeenaed to attend at two places. 
Where two subpcenas are served on a witness, re- 
quiring his attendance on the same day at different 
places distant from each other, he is not bound to 
obey the one first served, but may elect which to 
obey, and on attending at one place is excused for 
not attending at the other.? 


[§ 30] (8) Continued Attendance under Original 
Subpena. A witness who has once been duly serv- 
ed with a subpoena, and who attends in obedience 
thereto, must remain, if he is wanted, after the day 
named in the subpena for his attendance, without 
being served with a new subpena;* and it has been 


held that. he is required to attend from term to terni,* © 


or at the time to which the trial is continued or post- 
poned,® until the cause is tried, unless he is not a 
resident of the county in which the trial is held,® 
and even that where a new trial is granted, a witness 
who has been summoned to attend in the cause is 
bound to attend the new trial without a new sub- 
pena.” A nonsuit, however, discharges the witness- 
es who have been subpenaed,® and even though the 
nonsuit is set aside at the same term, and the cause 
reinstated, they are not bound to attend again un- 
less again subpeenaed.® Upon a change of venue, the 
witnesses are not required to attend the court of 
the county to which the venue has been changed, un- 


99. Maclin v. Wilson, 21 Ala. 670. 
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14. Compelling production of books 


[§§ 29-34 


less resummoned.?® 


[§ 31] (9) Quashal or Suppression of Subpena. 
Ordinarily, the remedy of a person claiming to have 
been wrongfully or improperly subpeenaed is to re- 
fuse to be sworn, or refuse to answer questions di- 
rected to him, and not to apply for the quashal of 
the subpeena,!! which may be accomplished only by 
a proceeding in the ordinary form for an injune- 
tion.12, Where, however, the service of a subpeena is 
set aside, as irregular or insufficient, the subpena 
must be suppressed.t? 


[§ 32] b. Subpoena Duces Tecum'+—(1) Defini- 
tion and Nature. A subpcna duces tecum is a proc- 
ess or writ whereby a court, at thesinstance of a suit- 
or, commands a person. who hasxin his possession 
or control some book or paper which is pertinent to 
the issues of the pending controversy to attend and 
produce it for use at the trial.1® 


[§ 33] (2) Necessity. A subpmwna duces tecum is 
the usual and ordinarily proper way of compelling 
the.production before a court or other officer of books 
or papers pertinent to a matter lawfully before 
him;!° but where both a witness and certain docu- 
ments in his possession are actually in court, it is 
within the court’s discretion to require the witness 
to produce such documents, although no subpena 
duces tecum has been issued or served,!* and it has 
been held that it is the court’s duty to require such 
production, where counsel for a party requests it.1§ 


[§ 34] (8) Power To Issue. A court in which an 
action or proceeding is pending has inherent power, 
which is frequently declared or confirmed by stat- 
ute,'® to issue a subpoena duces tecum in a proper 
case,?° and, as elsewhere appears in this work, the ex- 


Ind.—Carlton v. Litton, 4 Blackf. 1. 


1. Duke v. Given, 4 Yerg. (Tenn.) 
478. 


2. Icehour v. Martin, 44 N.C. 478. 


Si. State v. Olds, 116° S.w. 1080; 
217 Mo. 305; Mattock vy. Wheaton, 10 
Vt. 493. 

4. O’Rear v. Long, 65 So. 134, 186 
Ala. 597; Brady v. State, 47 S.E. 535, 
120 Ga. 181. 


5. O’Rear v. Long, 65 So. 134, 186 
Ala. 597. 


6. Sapp v. King, 1 S.W. 466, 66 Tex. 
570s 


7 Fulbright v. McElroy, 32 N.C. 
41. 


8. Cochran v. Brown, 1 Humphr. 


(Tenn.) 329. 
9. Cochran v. Brown, supra. 


10. Hodges v. Nance, 1 
(Tenn.) 57. 


11. In re Marcus, 248 N.Y.S. 219, 
139 Misc. 675 [aff 247 N.Y.S. 1008, 232 
App.Div. 731 (appeal dism 175 N.E. 
844, 255 N.Y. 630)]. 


12. Peo. v. Horvatt, 255 N.Y.S. 585, 
142 Misc. 803 [disappr Matter of Mac- 
Namara, 218 N.Y.S. 57, 128 Mise. 84 
(CAtie ec LoUNG os. Sli 2ls) SAD pAOLVs 
822)]; In re Marcus, 248 N.Y.S. 219, 
139 Misc. 675 [aff 247 N.Y.S. 1008, 232 
App.Div. 731 (appeal dism 175 N.E. 
344, 255 N.Y. 630) ]. 


13. Gallun v. Hibernia Bank & 
Trust Co., 195 N.W. 7038, 182 Wis. 40. 
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and papers under subpeena duces 
tecum as unreasonable search or 
seizure see Searches and Seizures §§ 
39, 40. 


15. State v. Smith, 139 So. 794, 104 
Fla. 91; Matter of Strauss, 52 N.Y.S 
392, 30 App.Div. 610, 5 N.Y.Ann.Cas 
275, 27 N.Y.Civ.Proc. 291 [dism 52 N.E 
646, 157 N.Y. 720, rearg den 53 N.E. 
1130, 158 N.Y. 676]; Hoyt v. Jackson, 
7 N.Y.Civ.Proe. 374,3 Dem.Surr. 388; 
Uae cone Estate, Tuck.Surr. (N. 
uses 


[a] Similar definitions.—(1) SoA 
process of compulsory obligation on 
the witness to produce the deed or 
writing required of him, if he has 
it in his possession, and has no law- 
ful excuse for withholding it.” In re 
O’Toole’s Estate, Tuck.Surr. (N.Y.) 39, 
40. (2) “A writ directed to a person 
and requiring his attendance at a 
particular time and place, to testify 
as a witness. It may also require him 
to bring with him any books, docu- 
ments, or other things under his con- 
trol, which he is bound in law to pro- 
duce in evidence, in which case it is 
called a subpoena duces tecurm.” Fin- 
nick v. Peterson, 6 Philippine 172, 176. 


16. U.S.—Johnson Steel Street- 
Rail Co. v. North Branch Steel Co., 48 
F. 191; Edison Hlectric Light Co. v. 
U. S. Electric Lighting Co., 45 F. 55. 


Conn.—Banks vy. Connecticut R. & 
Lighting Co., 64 A. 14, 79 Conn. 116. 
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Idaho.—Murphy v. Russell, 
421, 8 Idaho 133. 


Mich.—Wuerth vy. Frohlich, 232 N. 
W. 373, 251 Mich. 701. 


N.Y.—In re Makames, 265 N.Y.S. 
615, 238 App.Div. 534; Sherman vy. 
Einhorn, 147 N.Y.8. 1077, 162 App.Div. 
815; Central Nat. Bank v. Arthur, 32 
N.Y.Super. 194; Davenbagh v. McKin- 
nie, 5 Cow. 27; Aikin v. Martin, 11 
Paige 499. 


Tex.—Stockwell v. 
App.) 51 S.W.(2d) 812. 


“The familar process by which the 
production of documents in the hands 
of third persons is secured is the sub- 
poeena, duces tecum.” Banks v. Con- 
necticut R. & Lighting Co., 64 A. 14, 
15, 79) Conn? Li6: 


17. Kincaide v. Cavanagh, 84 N.E. 
307, 198 Mass. 34; Hunton v. Hertz & 
Eipsback! Co., 76 N.W. 1041, 118 Mich. 

oO. 

18. Tenney v. Arnold, 165 N.E. 751, 
30 Ohio App. 512. 


19. See statutory provisions. 


20. American Lithographic Co. v. 
Werckmeister, 31 S.Ct. 676, 221 U.S. 
603, 55 L.Ed. 873;.. United States v. 
Terminal R. Assn.’of St. Louis, 148 
FE. 486; In re Storror, 63 F. 564; In re 
Shephard, 3 F. 12, 18 Blatchf. 225; 
Beebe v. Equitable Mut. Life, etc., As- 
soc., 40 N.W. 122, 76 Iowa 129; BH. H. 
Taylor, Jr., & Sons v. Thornton, 199 
S.W. 40, 178 Ky. 463. 

{a] Federal courts.—(1) Authority 
to issue subpcenas duces tecum is pos- 
sessed by the federal courts, in view 
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Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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ercise of such power is not precluded by the constitu- 
tional provisions forbidding unreasonable searches 
and seizures.7+_ It has, however, been held that a 
clerk of court has no power, under a statute authoriz- 
ing him to issue subpenas for witnesses, commanding 
them “to appear and testify,” to issue a subpoena 
duces tecum,”? and that a statute authorizing a judge, 
or notary public, to whom is presented a commission 
for the taking of a deposition to issue a subpena re- 
quiring witnesses to attend for examination gives 
power to issue an ordinary subpena, or subpena ad 
testificandum, only, and not a subpena duces te- 
cum ;"?° but on the latter point there is also author- 
ity to the contrary,?* and it has been laid down as a 
general rule that wherever the statutes authorize an 
officer to compel testimony, by subpeenaing witnesses, 
he has authority to issue subpeenas duces tecum in 
order to compel the production of documents.?° 


[§ 35] (4) In What Proceedings Issuable. The 
issuance of a subpena duces tecum is not confined to 
requiring attendance at the trial or principal hearing 
of an action or proceeding,?°® but such a subpena may 
also be issued in supplementary proceedings,”* or in 
aid of a commission from a court of another state,?§ 
or in a matter pending before the grand jury or to be 
brought before that body.?® 


[§ 36] (5) To Whom Writ Runs.*° Lica 
speaking, whoever can be a witness can be compelled 


31. 
212. 


of 1 U.S. St. at L. p 81 c¢ 20 § 14, con- 
ferring on such courts power to issue 
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Murray v. Elston, 
See In re Lester, 


[70 C.J.] 49 


by a subpoena duces tecum to attend at a trial or hear- 
ing with books or papers desired in connection there- 
with,?! and no one is immune to the process,’? if the 
production of such documents will shed hight on the 
matter or transaction under investigation. The per- 
son who has the control of, and the ability to produce, 
the desired books or papers is the proper person to be 
subpoenaed ;°° but a subpena duces técum may prop- 
erly be issued for any witness who is supposed to 
have such books or papers.** 


Servant. A servant ordinarily cannot be compel- 
led to produce his master’s books or papers;*° but 
where the master is a corporation, which can be act- 
ed on only through its officers or servants, a subpoena 
duces tecum will properly run against the person 
having the actual custody of the books or papers de- 
sired, without regard to the master’s orders.*® 


Adverse party. It has been held that, under the 
usual statutory provision that no person shall be 
disqualified as a witness in any acticn or proceeding 
because he is interested in the result thereof as a 
party thereto, a subpena duces tecum runs against 
a party the same as against any other witness, and 
that one party may, by such writ, require his adver- 
sary to produce books or papers;** but there is also 
authority to the contrary on this point,?* and in oth- 
er cases it has been held that a subpeena duces teeum 
does not run to one who is a party to the cause.*® 


empower him to show or produce them 


23 N.J.Eq. i 
in evidence without violating his duty 
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all writs, not specially provided for 
by statute, which may be necessary 
for the exercise of their respective ju- 
risdictions, and agreeable to the prac- 
tices and usages of the law. Ameri- 
can Lithographic Co. v. Werckmeister, 
Sus Ce w616, 221" WS. 603-55 tnd: 
873; In re Storror, 63 F. £64; In re 
Shephard, 3 F. 12, 18 Blatchf. 225. 
(2) The federal courts, however, like 
others, have inherent power, as well 
as the authority given by such statute, 
to issue subpcenas duces tecum. 
American Lithographic Co. v. Werck- 
meister, 165 F. 426, 91 C.C.A. 376 [aff 
S1sS:Ct.1676,) 221 -U.Ss 6085 5520. bal 
873]; Inre Storror, supra. (3) Power 
of federal courts to issue prerogative 
and other writs in general see Federal 
Courts § 14. 


21. See Searches and Seizures §§ 
39, 40 
22. Ex p. Moses, 53 F. 346. 


23 57H. woe -Taylor= Ji.,4 & CSonsnwv: 
Thornton, 199 S.W. 40, 178 Ky. 463. 


24. Davis v. Lehigh Valley R. Co., 
117 A. 716, 97 N.J.Law 412. 

Boe Erownson. ve. U. 6. noe BeCad) 
844; Crocker-Wheeler Co. v. Bullock, 


ToC 24. 
26. See cases infra notes 27-29. 


27. Champlin v. Stoddart, 29 Hun 
615, 16 N.Y.Wkly.Dig. 76; .Holmes v. 
Stietz, 6 N.Y.Civ.Proc. 362 note; Prud- 
en vy. Tallman, 6 N.Y.Civ.Proc. 360. 


Supplementary proceedings general- 
ly see Executions §§ 927-1099. 


28. Wilson’s’ Estate, 14 Pa.Dist.& 
Co;1239. 


29. Inre Lester, 77 Ga. 143. 


30. Residence of witness as affect- 
ing right to compel attendance see 
supra §§ 17-20. 


To whom subpcena duces tecum 
should be directed see infra § 38. 


£70) @.a 4] 


® 


(holding that, where a fact is to be 
proved by the records of the official 
action of a public officer, he cannot 
be made a witness, and so is not sub- 
ject to a Subpcena duces tecum). 


32. Norwich Union Fire Ins. Soc. 
v. Gomez, 1 Porto Rico Fed. 498. 


33. In re Sykes, 23 F.Cas.No. 13,707, 
18 Alb.L.J. 416, 10 Ben. 162; Steed v. 
i mek 70 Ga. 168; Re Dwight, 15 Ont. 
148. 


[a] Person having legal custody.— 
Where, in ejectment against a grantee, 
his warrantor, although not nominal- 
ly a party, employs counsel to defend 
the case, and places in such counsel’s 
hands a deed to be used in the litiga- 
tion, the paper is legally in the cus- 
tody of the warrantor, and must be 
produced under a subpcena duces 
tecum served on him. Steed v. Cruise, 
70 Ga. 168. 


[b] Officer of corporation.—An of- 
ficer of a corporation cannot be re- 
quired to produce books of the com- 
pany which were at one time in his 
control but have since been sent to 
the home office, in another ‘state, 
where they are in charge of a co- 
ordinate officer over whom the first 
mentioned officer has no control. In 
re Sykes, 23 F.Cas.No. 13,707, 18 Alb. 
L.J. 416, 10 Ben. 162. 


34, Russell v. McLellan, 21 F.Cas. 
No. 12,158, 3 Woodb.&M. 157. 


35. Bank of Utica v. Hilliard, 5 
Cow. (N.Y.) 153; Lorenz v. Lehigh 
Co., 5 Leg.Gaz. (Pa.) 174. See Morris 
v. Creel, 2 Va.Cas. (4 Va.) 49 (to same 
effect); Eccles & Co. v. Louisville & 
Nashville R. Co., [1912] 1 K.B. 135 
(holding that a servant cannot be re- 
quired, by subpcena duces tecum, to 
produce documents of which he has 
the physical possession but which be- 
long to his master, unléss it can be 
shown that he has such custody, pos- 
session, or control of them as would 


towards his master). 


[a] Thus a clerk in a bank is not 
bound, on a Subpcena duces tecum, to 
produce the books and records of the 
bank, they not being under his con- 
trol. Bank of Utica v. Hilliard, 5 Cow. 
(N.Y.) 153. 


36. U.S. -v.° Watson, 266 Hy "7365 
Blitch v. State, 90 S.E. 42, 145 Ga. 882; 
mee v. Lehigh Co., 5 Leg.Gaz. (Pa.) 

74. 


87. American Lithographic Co. v. 
Werckmeister, 31 S.Ct. 676, 221 U.S. 
608, 55 L.Hd. 873 [aff 165 F. 426, 91 
C.C.A. 376]; Murray v. HWiston, 23 N.J. 
Hq. 212; Mitchell’s Case, 12 Abb.Pr. 
(N.Y.) 249; People v. Dyckman, 24 
How.Pr. (N. ¥..) e222: Bonesteel_ v. 
Lynde, 8 How.Pr. (N.Y.) 226 [aff 8 
How.Pr. 352]. 


38. Trotter v. Latson, 7 How.Pr. 
(N.Y.) 261. 


39. Del.—Klair v. Philadelphia, B. 
& W.R: Col 789 AL 1085) 25. Dele 274; 
Campbell v. ‘Johnston, 3 Del.Ch. 94. 


Fla.—State v. Smith, 139 So. 794, 
104 Fla, 91. 


Ga.—Ex p. Calhoun, 13.S.E. 694, 87 
Ga. 359. 


Ind.—Duke v. Brown, 18 Ind. 111. 


NoyY.—In vre; Both, 192 -N.Y.s.) 822, 
200 App.Div. 423, 39 N.Y.Cr. 446. 


Pa.—Graham v. Cummings, 11 Pa. 


Dist. 68. 


But see Bullock Electric Mfg. Co. 
v. Crocker Wheeler Co., 121 F. 200 
(dictum, that a witness, although a 
party to the suit, is bound to obey 
a subpcena duces tecum). 


[a] Rule applied.—In a criminal 
proceeding directed against particular 
persons under the name of John Doe, 
a subpoena duces tecum to such per- 
sons requiring them to produce books, 
papers, etce., for use as evidence in 
such John Doe proceeding is in viola- 
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Where the latter view is taken, it follows that one 
who is in temporary possession of documents belong- 
ing to a party is not bound to produce them, under 
a subpoena duces tecum issued at the instance of the 
other party, against the wishes or orders of the party 
to whom they belong.t® <A partner, however, of one 
of the parties to an action may be compelled by the 
adverse party to produce the partnership agree- 
ment.*+ 


Member of a copartnership may be compelled, by 
a subpeena duces tecum, to produce books or records 
of the firm.*? 


Deposing witness. A subpcna duces tecum may 
properly be issued against a witness whose testimony 
is to be taken by deposition.**® 


Clerk of another court. It has been said that, as 
a matter of courtesy between courts, a clerk of one 
court cannot be required to appear in another under 
a subpoena duces tecum;** but if he does voluntarily 
appear, in response to such a writ, the other party 
cannot object to the use of the evidence produced by. 
him on the ground that it was wrongfully obtainéd.4>” 


[§ 37] (6) What May Be Required To Be Pro- 
duced. Generally speaking, a subpona duces tecum 
may be used to compel the production of any prop- 
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er documentary evidence, such as books, papers, doc- 
uments, accounts, and the like,*#® which is desired 
for the proof of an alleged fact relevant to the is- 
sue before the court or officer issuing the subpeena,** 
provided such evidence is competent,*® relevant,*? 
and material,®° but not for the production of prop- 
erty of any other kind,*! except where it is otherwise 
clearly provided by statute.°? Thus, such a subpoena 
is available to compel the production of the books 
and papers of a corporation,®® or those of a defunct 
corporation in the hands of a receiver;°+ letters, or 
copies thereof in the hands of the writer;°° tele- 
grams in the possession of the telegraph company ;°® 
drawings, or plans;>7 a sealed envelope or packet 
containing written papers;°® recerds and papers of 
the state banking department,°®® or of an agency ere- 
ated by statute for the purpose of investigating com- 
plaints against departments, boards, officers, or em- 
ployees of a municipal corporation;°® reports made 
to a state administrative officer ;°1 a transeript, made 
by a stenographer, of evidence taken in another pro- 
ceeding ;°? the original bond filed by a receiver;** 
the application or return made by a person to ob- 
tain a retail liquor license;®* documents and vouch- 
ers on which an account has been passed in the or- 
phans’ court and which are lodged with the register 


tion of law, and void. In re Both, 
192 N.Y.S. 822, 200 App.Div. 423, 39 


N.Y.Cr. 446. 
40. La Farge v. La Farge Fire Ins. 
Co., 14 How.Pr.. (N.Y-) 26; Bank of 


Utica v. Hillard, 5 Cow. (N.Y.) 419. 
41. Forbes v. Samuel, [1913] 3 K. 
B. 706. 


Member of copartnership in general 
see infra text and note 42. 


42. United States v. Collins, 145 F. 
709. 


Partner of party to action see supra 
text and note 41. 


43. Davis v. Davis, 90 F. 791. 


44. San Juan Fruit Co. v. Carrillo, 
8 Porto Rico Fed. 176. 


45. San Juan Fruit Co. v. Carrillo, 
supra. 

46. In re Shephard, 3 F. 12, 18 
Blatchf. 225; Atlantic Coast Line R. 
Clay Sys ASIII TAGS OR Cw UG sw 20 E2182. 0} oF 
392; State v. Yee Guck, 195 P. 363, 
99 Or. 231; State v. Superior Court 
of Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R. 
157. And see cases infra notes 47-50, 
and 53-66. 


47. Peterson Bros. v. Mineral King 
Hrmty Cos 4) P2162 140  -Calen624; 
Matter of Foster, 124 N.Y.S. 667, 139 
App.Div. 769 [aff 123 N.Y.S. 465, 68 
Misc. 120]; Averell v. Barber, 18 N.Y. 
S.. 80, 81, 68 Hun 630; Liebenow. v. 
Philippine Vegetable Oil Co., 39 Phil- 
ippine 60; Norwich Union Fire Ins. 
Soc. v. Gomez, 1 Porto Rico Fed. 498. 


48. Stevens v. Locke, 125 So. 529, 
156 Miss. 182. 


49. Stevens v. Locke, 125 So. 529, 
156 Miss. 182; In re Edge Ho Holding 
Corporation, 176, New. b37.. 256, SNe 
e142 [holly Inre DPoeh Realty. Co. 17 
N.E. 180, 256 N.Y. 655, and Scheer 
Realty Co. v. Higgins, 178 N.E. 786, 
257 N.Y. 541]. 


50. Schuricht v. McNutt v. Willis, 
26 F.(2d) 388. 
51. Johnson Steel Street-Rail Co. 


v. North Branch Steel Co., 48 F. 191; 
In re Shephard, 3 F. 12, 18 Blatchf. 
225; Hirshfield v..Craig, 145 N.E. 816, 
239 N.Y. 98. 


[a] Particular articles.—(1) A 
template, or piece of sheet meta] of 
a particular contour or pattern. John- 
son Steel Street-Rail Co. v. North 
Branch Steel Co., 48 F. 191. (2) Pat- 
terns for the castings of a stove. In 
re Shephard, 3 F. 12, 18 Blatchf. 225. 
(3) Cash. Hirshfield v. Craig, 145 N. 
EH.) 816, 239 N.Y. 98. 


52. See statutory provisions; and 
Finnick v. Peterson, 6 Philippine 172. 


[a] “Books, documents, or other 
things.”’—Under a statute providing 
that a subpcena duces tecum may re- 
quire the witness to bring with him 
“any books, documents, or other 
things under his control, which he is 
bound by law to produce in evidence,” 
jewelry may be required by a Subpcena 
duces tecum to be produced in court, 
at lcast where the proceeding is one 
to obtain its restitution, under a stat- 
ute providing for restitution of per- 
sonalty in specie, with payment for 
deterioration or diminution of value, 
to be appraised by the court, since 
in including the phrase “other things” 
in providing for subpcenas duces te- 
cum the legislature must have had in 
mind such statute relating to resti- 
tution, and it is proper that personal- 
ty be brought into court for ocular 
inspection by the judge to appraise 
its deterioration or diminution in val- 
ue. 
172. 


58: Hssgee> Co. of Chinaryv. UleS., 
43.0S.Ct. 514, 262, U.Ss'151,) 67 Lewd: 
917; Wertheim v. Continental R. & 
Trust Co.; 15 -FY 716,21 Blatcht..246¢ 
Erie R. Co. v. Heath, 8 F.Cas.No. 4,- 
513, 8 Blatchf. 413; In re Sykes, 23 F. 
Cas.No. 13,707, 10 Ben. 162, 18 Alb.L. 
J. 416; Winder vy. Diffenderffer, 2 
Bland (Md.) 166; Holmes v. Stietz, 


Finnick v. Peterson, 6 Philippine 


65 i NsWeCiviProe, \xs62eonotes «sex « p! 
Schoepf, 3 Ohio N.P.N.S. 93. Contra 


Central Nat. Bank v. White, 37 N.Y. 
Super. 297. 


[a] Accident report made by rail- 
road conductor to company in pursu- 
ance of a rule of the company requir- 
ing such reports may be compelled to 
be produced by a subpoena duces te- 
oe Ex p. Schoepf, 8 Ohio N.P.N.S. 


[b] Bocks of foreign as well as 
domestic corporation may be required 
to be produced. In re Sykes, 23 F. 
Cas.No. 13,707, 10 Ben. 162, 18 Alb. 
L.J. 416. 


54. Eykelboom v. People, 
388, 71 Colo. 318. 


55. Wilson’s Estate, 14 Pa.Dist.& 
Cor/239° 


56. U.S. v. Cerecedo, 6 Porto Rico 
Fed. 626; Kilpatrick v. State, 189 S. 
WHE 2670 800 Tekx.Cril 391) Six parte 
Gould, 132 S.W. 364, 60 Tex.Cr. 442, 
31 “LAR.A.N.S. 835. 


57. Johnson Steel Street-Rail Co. 
v. North Branch Steel Co., 48 F. 191. 


58 Rex v. Daye, [1908] 2 K.B. 333. 


59. In re Schaeffer, 19 Pa.Dist. 647; 
Maryland Casualty Co. v. Clintwood 
Bank, 154 S.H. 492, 155 Va. 181. 


[a] Statute prohibiting employees 
of department from divulging infor- 
mation respecting banks under its su- 
pervision must be construed as relat- 
ing to voluntary divulgence, and not 
to affect the duty of a witness, who 
is also an employee of the banking de- 
partment, to testify when duly sworn 
and examined in court as a witness. 
Maryland Casualty Co. v. Clintwood 
Bank, 154 S.E. 492, 155 Va. 181. 


60. State ex rel. Tune vy. Falken- 
heimer, 231 S.W. 257, 288 Mo. 20, 


61. In re Gretn, 157 N.Y.S. 87, 92 
Mise. 503 [aff 157 N.Y.S. 1127, 179 
App.Div. 928]. 


G2. Stevens v. Locke, 125 So. 529, 
156 Miss. 182. 6 


63. Borden v. Wolf Silk Co., 155 A. 
623, 108 N.J.Eq. 438. 


64. In re Hirsch, 74 F. 928 [aff 87 
BE. 1006, 038 CiCsAs 350i 
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of wills;*° or the record of a postoffice containing 
the names of box holders.*® It should ordinarily not, 
however, issue to compel a public officer to bring into 
court original papers or records of which copies 
would be evidence,** or to compel the production of 
an entire record where only a part of it is relevant ;°% 
nor is it available to compel the printer of a newspa- 
per to produce printed copies of his newspaper.®® 
Moreover, the subpena duces tecum is not proper to 
be used for the purpose of obtaining facts or informa- 
tion needed by the party, at whose instanee it is is- 
sued, in order to enable him to prepare proper plead- 
ings, or to supply the. facts needed therefor,’® or 
ta determine whether he has a cause of action, or a 
defense,7+ nor can it lawfully be employed for a mere 
“fishing expedition,” or general inquisitorial exam- 
ination of books, papers, or records, with a view to 


_ascertaining whether something of value may not 


show up therefrom,’? or merely to gratify curiosi- 
ty,"® or for the information of the public.7* It is an 
abuse of legal process to use the subpena duces te- 
eum to produce in court material which cannot prop- 
erly be utilized by the court in determining the issues 
of the cause.‘ 


[§ 38] (7) Form and Requisites. In form the 
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subpena duces tecum is, in all respects, like the ordi- 
nary subpena ad testificandum,’* with the exception 
that it must conclude with an injunction or command 
that the witness shall bring with him and produce at 
the examination the books, documents, or things de- 
seribed in the subpena.?* It must specify with as 
much precision and particularity as is possible the 
books, papers, or documents desired,’® and may not 
lawfully direct the witness to search through a mass 
of documents and select and produce those which 
may bear on a particular matter or controversy,’® nor 
may it require the production of a mass of books and 
papers, merely so that the party may search through 
them to gather evidence;*°° and an omnibus sub- 
peena for all, or even a substantial part, of the books 
or records of the witness is void, at least in the ab- 
sence of a clear showing that they all contain evi- 
dence material to the inquiry.*+ The description 
need not, however, be exact and full in all particu- 
lars, but it is sufficient if the books and papers de- 
sired are designated with reasonable certainty, so 
that the witness may know what is required of him.®? 
After a document has been produced the sufficiency 
of the subpena as a means of compelling its produc- 
tion is immaterial.$* 


65. Randall v. Hodges, 3 Bland 
(Md.) 477. 

mee RACE Ve, Rice, (N.J.Gh.) «25 iA. 
321. 

67. Corbett v. Gibson, 6 F.Cas.No. 


3,221, 16 Blatchf. 334; In re Lester, 77 
Ga. 143; State v. Smithers, 14 Kan. 
629; Delaney v. Regulators of Phila- 
delphia, 1 Yeates (Pa.) 403. See Mar- 
tinez de Hernandez v. Bertran, 1 Porto 
Rico Fed. 269 (recognizing the rule, 
but holding that as a matter of com- 
ity one court should grant to another 
the use of its records, and direct its 
officers to obey a subpcena duces te- 
cum therefor, provided it does not re- 
sult in depriving the court to which 
the records belong of their necessary 
use). 


68. In re Lester, 77 Ga. 143. 


69. Shippen’s Lessee v. Wells, 2 
Yeates (Pa.) 260, 261 (where it was 
said: “If the party wants the benefit 
of them, it behooves him to purchase 
them or get them in the best way he 
can’’). 


70. Ex p. Calhoun, 13 S.E. 694, 87 
Ga. 359; American Car & Foundry Co. 
v. Alexandria Water Co., 70 A. 867, 
221 Pa. 529, 128 Am.S.R. 749, 15 Ann. 
Cas. 641. 


[a] Rule applied.—In proceedings 
to establish lost county records, the 
secretary and treasurér of a private 
abstract company is not bound to obey 
a subpcena duces tecum calling on him 
to produce ‘all the abstract books of 
Phie 4%, Company, in which appear 
the abstracts of . . Deed books 
B, F, and H, and Mortgage book H,’’ 
since such information is valuable, 
and its disclosure is not sought as 
testimony for the proof of any alleg- 
ed fact, but as a substitute in the 
first instance for the allegation of 
facts unknown, or not known sufli- 
ciently to enable plaintiff to set them 
forth conformably to general laws ap- 
plicable to pleading. Ex p. Calhoun, 
13 S.H. 694, 87 Ga. 359. 


71. American Car & Foundry Co. v. 
Alexandria Water Co., 70 A. 867, 221 
Be 529, 128 Am.S.R. 749, 15 Ann.Cas. 
641. 


72. Liebenow v. Philippine Vege- 
table Oil Co., 39 Rhilippine 60; Nor- 


wich Union Fire Ins. Soc. v. Gomez, 
1 Porto Rico Fed. 498, 501; Ex parte 
Gould, 132 S.W. 364, 60 Tex.Cr. 442, 
31 L.R.A.N.S. 835. See In re Lester, 
77 Ga. 143 (to same effect); Bowden 
v. Webb, 173 S.W. 181, 116 Ark. 310 
(recognizing the rule, but holding that 
persons contesting an election, appar- 
ently in good faith, will not be denied 
a subpoena duces tecum for the poll 
books, ete., on the ground that, it is 
a mere “fishing expedition,” for, the 
records, which are public, being pre- 
sumptively correct until overcome, an 
inspection is indispensable). 


“Courts decline to order their [doc- 
uments’] production where it is mere- 
ly a fishing expedition, or where the 
purpose is to discover whether there 
is any evidence in them that will be 
useful to the applicant.” Norwich 
Union Fire Ins. Soc. v. Gomez, supra. 


73. American Car & Foundry Co. v. 
Alexandria Water Co., 70 A. 867, 221 
wai 529, 128 Am.S.R. 749, 15 Ann.Cas. 


74 Ex p. Calhoun, 13 S.E. 694, 87 
Ga.n3o9. 


75. Liebenow v. Philippine Vegeta- 
ble Oil Co., 39 Philippine 60. 


76. Form and requisites of sub- 
pena to testify see supra § 24, 


View Do Has Pavlor, JL... Sousa. 
Thornton, 199 S.W. 40, 178 Ky. 4638; 
Keiffe v. La Salle Realty Co., 112 So. 
799, 163 La. 824, 58 A‘L.R. 82; Liebe- 
now v. Philippine Vegetable Oil Co,, 
39 Philippine 60. 


Sat) Unwe y v. 
See 990. £63 US. DO eal Ser Wilh esc 
es vVeeiuncen. 50 Begley eg Serie, 


eee, 24 F.Cas.No. 14,484, 3 Dill. 


es Mo Hx p. Jaynes, 125P. 117, 70 Cal. 


Ill.— People v. Reynolds, 
754, 350 Ill. 11. 
Mo.—Ex p. Brown, 
Am.R. 426. 
Pa.—American Car & Foundry Co. 
v. Alexandria Water Co., 70 A. 867, 


221 Pa. 529, 128 Am.S.R. 749, 15 Ann. 
Cas. 641 and note. 


Tex.—hix p. Gould, 1382 S.W. 364, 


182 N.E. 


72 Mo. 88, 37 


60 Tex.Cr. 442, 31 L.R.A.N.S. 835. | 
79. Elting v. U. S., 27 Ct.Cl. 158. 


[a] Rule applied.—A subpcena du- 
ces tecum which orders the witness to 
look through the papers of a decedent, 
of whose estate the witness was ad- 
ministrator, and select and produce all 
the papers which, in his judgment, 

“shall in any wise bear’ on the mer- 
its of a number of claims involved in 
a suit under the French Spoliation 
Act, should be vacated. Elting v. U. 
SH2 TCR. Ass. 


80. Miller v. Mutual Reserve Fund 
Life Assoc., 139 F. 864; U.S. v. Hunt- 
en iD as 712; State v. Davis, 23 S.W. 
759, 117 Mo. 614: Ex p. Brown, 72 Mo. 
SSim ish) Adm. 426, [rev 7 Mo.App. 
4841]; American Car & Foundry Co. 
v. Alexandria Water Co., 70 A. 867, 
221 Pa. 529, 128 Am.S.R..749, 15 Ann. 
Cas. 641 and note. 


81. Kullman, Salz & Co. v. Superior 
Court of California in and for County 
of Solano, 114 P. 589, 15 Cal:App. 276; 
People v. Reynolds, 182 N.E. 754, 350 
Tll. 11; Ex p. Gould, 132 S.W. 364, 60 
Tex.Cr. 442, 31 L:R.A.N.S. 835. 


[a] All telegrams sent from par. 
ticular telegraph office.—A subpoena 
duces tecum to a telegraph company, 
requiring it to produce all telegrams 
sent from its office at'a particular 
town, ordering intoxicating liquors, 
is too general, and need not be obey- 
ed, particularly where not all intoxi- 
eating liquors are under the ban of 
the law, and some of such orders may 
therefore have been lawful. Ex p. 
Gould, 132 S.W. 364, 60 Tex.Cr. 442, 
31, L.R.A.N.S.., 835, 


82. Brown v. U. S., 48 S.Ct. 288, 276 
U.S. 134, 72 L.Ed. 500; In re Storror, 
63 F. 564; U.S. v. Babcock, 24 F.Cas. 
No. 14,484, 3 Dill. 566; Davis v. Le- 
high Valley Ea COs; fa Av. 1165, 9 GeeN- 


J.Law 412; Interstate Engineering 
yyy v. Archer, 117 P. 470, 64 Wash. 


Definiteness and certainty of motion 
or application for subpoena duces te- 
cum see infra § 39. 


83. Robert R. Sizer & Co. v. G. T. 
Melton & Sons, 58 S.E. 1055, 129 Ga. 
143; Starr v. Mayer & Co., 60 Ga. 546. 


52 [7T0-CrJ.] 
Inclusion of ad testificandum clause. Although it 
has been held that a subpena which merely com- 
mands the witness to appear at a specified place and 
time and to bring with him a certain book, paper, or 
document, and contains no direction to testify, is in- 
valid,** the weight of authority appears to be that 
the inclusion of an ad testificandum clause is not 
essential to the validity of a subpcena duces teeum.*° 


As running to corporation, or officer of corporation. 
By some authorities it has been held that a corpo- 
ration cannot be compelled to respond to a subpeena 
duces tecum, where the writ does not designate some 
officer or agent of the corporation through whom it 
may act.** According to other authorities, however, 
where the production of books or papers of a corpo- 
ration is sought to be compelled,** a subpena duces 
tecum may either be directed to the officer or agent 
of the company who has the documents in his pos- 
session,®® or, provided the ad testificandum clause is 
omitted,®® be directed to the corporation itself, and 
served on its proper officer or agent,®° in which ease 
the officer or employee having the documents in his 
possession must produce them.°? 


As running to unincorporated association. A sub- 
poena duces tecum may properly run to an unincorpo- 
rated association, by name, wherever the state, by 
implication or otherwise, recognizes such associations 
as entities;°? but it has been said that a subpoena 
directed to the officer in possession of the desired 
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documents would perhaps be preferable.®? 


[§ 39] (8) Motion or Application for Writ.°* On 
a motion or application for a subpena duces tecum, 
at least where its issuance is opposed or the right- 
fulness thereof assailed, it must be made to appear 
that the evidence which the books or papers of which 
production is asked will furnish is competent, and 
relevant and material to the issues before the court,?® 
and should show that the documents sought are in 
the possession of the person to whom the subpena 
is desired to be issued,?® and the moving party must 
also disclose the purpose for which their production 
is desired.°* ‘Facts which will enable the court to 
judge of the relevancy and materiality of the doc- 
uments must be stated,®® and a mere allegation or 
assertion that they are "relevant and material is not 
sufficient ;°® but a showing establishing reasonable 
ground to believe that the books and papers asked for 
are relevant and material is as much as is required,! 
and it is not necessary that their relevancy and ma- 
teriality be shown absolutely.?, On application for 


a. subpena duces tecum directed to a consul, it must 


‘be made to appear that the document is not an official 
paper protected by law from examination and sei- 
zure.* The rule, applicable to proceedings for discov- 
ery against the adverse party, that a necessity for the 
inspection of documents must be shown, and that if 
other sources of information are open to applicant it 
must he shown that he has exhausted these sources,* 
has also been applied, erroneously it would seem, to 


$84. Murray v. Elston, 23 N.J.Eq./Ct. 538, 221 U.S. 361, 538, 55 L.Ed. 97. Tharp v. Page, 60 S.W. 454, 66 
212. 771, Ann.Cas.1912D 558; Common- | Ark. 229. 
85. Wilson v. U. S., 31 S.Ct. 538, | Wealth v. Southern Express Co., 169] 9g wy. s. y. Terminal R. Assn., 154 


DAZ mecd oOo OL eoes, oo. ia Mami, 
Ann.Cas.1912D, 558; Norcross v. Unit- 
ed States, 209 F..13, 126 C.C.A. 155; 
Duncan v. Carson, 103 S.B. 665, 105 S. | Ct. 
Eee O2 Let NanclGe sce (Common= 
wealth v. Southern Express Co., 169 92. 
S.W. 517, 160 Ky. 1, L.R.A.1915B 913, 
Ann.Cas.1916A 378 (recognizing the 
rule). 


91. 


[a] 


S.W. 517, 160 Ky. 1, L.R.A.1915B 9138, RP 
Ann.Cas.1916A 378. ; 


Wilson v. United States, 31 S. 
538, 221 U.S. 361; 
771, Ann.Cas.1912D 558. 


Browneve WSs 
276 U.S. 134, 72 L.Ed. 500 


Proceedings 


268; Dancel v. Goodyear Shoe 
Mach. Co., 128 F. 753; General Fi- 
nance Corporation v. New York State 


538, 55 L.Ed. | Rys., 1 F.Suppl. 381; Eaton v. State, 
140 So. 729, 163 Miss. 130 [foll in Ea- 
48 S.Ct. 288, ton v. State, 140 So. 733, 163 Miss. 
130]; Stevens v. Locke, 125 So. 529, 
156 Miss. 182; State ex rel. Ozark 


maaes Sherman |Cooperage & Lumber Co. v. Wurde- 


“This course does not impair any 
right either of the opposing party or 
of the person reSponding to the sub- 
poena. The latter may still have the 
opportunity, to which he has been held 
entitled, of showing under oath the 
reasons why he should not be com- 
pelled to produce the document. For 
this right does not depend upon the 
ad testificandum clause, but is inci- 
dent to the requirement to produce.” 
Wilson v. U. S., supra. 


Duty’ of party issuing subpcena du- 
ces tecum to have witness testify see 
infra § 41. 


g6. Ascension Red Cypress Co. v. 
New River Drainage Dist., 125 So. 730, 
169 La. 606; Rawlings v. Schwartz, 
118 So. 692, 167 La. 61; Keiffe v. La 
Salle Realty Co., 112 So. 799, 163 La. 
S24.553 ALR 82. 


87. Books and records of corpora- 
tion as requirable to be produced un- 
der subpoena duces tecum see supra § 
37 text and notes 53, 54. 


88. Wilson v. United States, 31 S. 
Ctr 538), 221 US S61 osSs (ob) ad. 
771, Ann.Cas.1912D 558; Common- 
wealth v. Southern Express Coss 
S.W. 517, 160 Ky. 1, L.R.A.1915B 913, 
Ann.Cas.1916A 378. 


89. Omission or inclusion of ad 
testificandum clause see supra kext 
and notes. 


90. Wilson v. United States, 31 S. 


Anti-Trust Act.—In proceedings un- 
der the Sherman Anti-Trust Act (U. 
S.C.A. tit 15, §§ 1-7, 15), which de- 
fines the term ‘persons,’ as used in 
such act, as including associations, 
and thus recognizes associations as 
entities, a subpcena duces tecum run- 
ning to an unincorporated association 
is valid and- sufficient. Brown v. U. 
Pee: S.Ct. 288, 276 U.S. 134, 72 L.Ed. 


93. Brown v. U. S., supra. 


94. Issuance of subpoena duces te- 
cum on court’s own motion see infra § 
40. 


95.. 7 -US:—U- -S? we Terminal! BR: 
Ass’n., 154 F. 268; Dance] v. Goodyear 
Shoe Mach. Co 128 IOS, wie Sis 
Hunter, 15 F. 712. 


Il].—Bentley v. People, 107 Il]l.App. 
ee Bentley v. People, 104 Ill.App. 
oo. 


Miss.—Stevens v. Locke, 
529, 156 Miss. 182. 


N.Y.—In re Foster, 124 N.Y.S. 667, 
139 App.Div. 769 [foll in Foster v. 
ree 124 N.Y.S. 675, 139 App.Div. 


Porto Rico.—Coan v. Antongiorgi, 
10 Porto Rico Fed. 438; Norwich Un- 
ion Fire Ins. Soc. v. Gomez, 1 Porto 
Rico Fed. 498. 


96. Stevens v. Locke, 125 So. 529, 
156 Miss. 182. 


125 So. 


man, 158 S.W. 436, 176 Mo.App. 540; 
Coan v. Antongiorgi, 10 Porto Rico 
Fed. 438. 


99. U:S:—VU. OS. we. Terminal. RB, 
Assn., 154 F. 268; Dancel v. Goodyear 
Shoe Mach. Co., 128 F. 753. 


Cal.— Mayo v. Superior Court in 
and for Los Angeles County, (App.) 
2 B.(2da)) 522. 


La.—Keiffe v. La Salle Realty Co., 
112 So. 799, 163 Lia. 824,'53 A.L.R. 82. 


Mo.—State ex rel. Ozark Cooperage 
& Lumber Co. v. Wurdeman, 158 S.W. 
436, 176 Mo.App. 540. 


Porto Rico.—Coan v. Antongiorgi, 
10 Porto Rico Fed. 438; Norwich Un- 
ion Fire Ins. Soc. v. Gomez, 1 Porto 
Rico Fed. 498 


[a] Affidavit on information and 
belief as to materiality, without set- 
ting forth the supporting facts, is not 
sufficient to justify the issuance of a 
subpoena duces tecum. Mayo y. Su- 
perior Court in and for Los Angeles 
County, (Cal.App.) 2.P.(2d) 522. 


I.” U.{S) vo St. Eeuis Terminal ®. 
Assn., 148 F. 486; General Finance 
Corporation v. New York State Rys., 1 
F.Suppl. 381. 


2. Norwich Union Fire Ins. Soe. v. 
Gomez, 1 Porto Rico Fed. 498. 


3. In re Dillon, 7 F.Cas.No. 3,914, 7 
Sawy. 561. 


4 See Discovery § 126. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 39-41] 


subpceenas duces tecum.?® 


Time for application. A motion or application for 
a subpeena duces tecum ought to be made sufficient- 
ly in advance to permit of compliance with the writ 
without delaying the trial.° It has been held that. a 
motion or application comes too late, where made aft- 
er the case has been closed except for the examina- 
tion of particular witnesses, for which purpose it has 
been continued to a later time, in the absence of any 
showing that applicant has only just discovered the 
existence or materiality of the documents sought to 
be obtained.’ 


Definiteness and certainty. The books, papers, or 
documents of which production is sought to be com- 
pelled by subpena duces tecum should be specified, 
in the motion or application, with all the certainty 
practicable under the cireumstances.® Inasmuch, 
however, as applicant has not usually the means 
of knowledge to describe them particularly, while 
the witness, if he has possession of them, ordinarily 
ean have little difficulty in determining what is de- 
sired, considerable latitude should be allowed, in the 
motion,!® and a motion or application is sufficiently 
definite, with respect to the documents required, 
where the description is specific enough to enable the 
witness to produce them without uncertainty.1? 


Opposition to application. A motion or applica- 
tion for a subpcena duces tecum is addressed to the 
discretion of the court,1? and, as a legal means of ob- 
taining evidence, it cannot be opposed by the adverse 
party in his character as such.*? 


[§ 40] (9) Issuance or Refusal. A subpoena du- 
ces tecum, like an ordinary subpena to testify,’* is 
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ordinarily granted as of course,+® and is issued by’ 
the clerk of the court,'® except where a statute’’ or 
the established practice of the courtt® requires the 
writ to be issued by the judge, or on an order of 
court. It is, however, within the court’s discretion to 
refuse to issue a subpena duces tecum, where it is 
not satisfied of the competency, relevance, or materi- 
ality of the evidence expected to be furnished by the 
books or records sought to be obtained,’® or, a forti- 
ori, where the incompetence, irrelevance, or immate- 
riality of such evidence clearly appears,?° and a re- 
fusal to grant the writ is not reversible error unless 
it appears that the subpoena would probably have re- 
sulted in the production of the document or thing 
called for, and that the evidence was of such nature 
that a failure to produce it in response to such a 
subpeena would have justified holding the witness in 
contempt.” 


Issuance on court’s own motion. The trial judge 
may, of his own motion, direct the issuance of a 
subpoena duces tecum, where it appears that. the pro- 
duction of documents is necessary to establish a ma- 
terial fact.?? 


Second or alias subpeena.?? A second subpoena 
duces tecum cannot issue after the first has been 
served and while it remains unexecuted and unre- 
turned.?4 


[§ 41] (10) Compliance.?2® Generally speaking, 
it is the duty of a witness served with a subpena 
duces tecum to appear and produce the book or 
paper mentioned in the writ,?® provided he has it 
in his possession,?’ except that the governor of a 


Damages and penalties for failure to 


5. Schuricht v. McNutt, 26 F.(2d) [a] Subpoena not properly issued a 
888; Keiffe v. La Salle Realty Co., |nullity.—Under a statute requiring 
112 So. 799, 801, 163 La. 824, 53 A.L.R.|Subpcenas duces tecum to be issued 
SZ lowotiG.dets prea under the pale of a jueee one 

od . Z, not so issued is a nullity. raynor v. 

6. Times-Picayune Pub. Co. v. Ja- New York Breweries Co., 138 N.Y.S 
cobs, 126 So. 741, 13 La. App. 1. 899, 154 App.Div. 881. y 

2 Blank “v. St. Charles. St: R. Co., 18. Vacuum Cleaner Co. v. Platt 
1 La.A. (Orleans) 291. 196 F. 398, 116 GCA. 220. : 

[a] The further reason that cases; 19. Tucker v. Peiler, 297 F. 570 


cannot be tried piecemeal justifies the 
denial of the motion or application for 
a subpcena duces tecum under such 
circumstances. Blank vy. St. Charles 
St. R. Co., 1 La.A. (Orleans) 291. 


8. Of subpoena duces tecum see su- 
pra § 88. 
9. State v. Smith, 139 So. 794, 104 


Fla. 91: Norwich Union Fire Ins. 
Soc. v. Gomez, 1 Porto Rico Fed. 498. 


10. Norwich Union Fire Ins. Soc. v. 
Gomez, supra. 


TW] Us iS: v.ie'Ferminal R. Assoc; 
Tb Aee Lo coSsle Wee S.aeventLunter, J 7 HY 
TL2: 


12. U.S. v. Burr, 25 F.Cas.No. 14,- 
692d. 


Poa sieve burr, supra, 
14, See supra § 25. 


Ope Lens Va Wb 1S.4 eel CLC Ey Liss 
Johnson Steel Street- Rail COsVe North 
Branch Steel Co., 48 F. 191 


16. In re Subpcenas Duces Tecum, 
248 F. 137; Johnson Steel Street-Rail 
Co. v. North Branch Steel Co., 48 F. 
191. 


17. Johnson Steel Street-Rail Co. 
v. North Branch Steel Co., supra; 
Gaynor v. New ‘York Breweries Co., 
138 N.Y.S. 899, 154 App.Div. 881. 


[cert den 44 S.Ct. 461, 265 U.S. 587, 68 
L.Ed. 1193]; Daneel v. Goodyear Shoe 
Machinery Co., 128 F. 753, 760; Na- 
tional Exchange Bank y. Lubrano, 68 
A. 944, 29 RI. 64. 


“Discretion here does not mean that 
the court has power to refuse the 
compulsory production of a paper 
which is material evidence in the case, 
but that, before compelling its pro- 
duction by a subpoena duces tecum, it 
will sufficiently inquire into the mat- 
ter to determine if the evidence ap- 
pears to be material, and, if not sat- 
isfied on this point, will decline to is- 
sue the writ.” Dancel v. Goodyear 
Shoe Machinery Co., supra. 


20. Vacuum Cleaner Co. v. Platt, 
196 EF. 398, 116 C.C.A, 220; General 
Finance Corporation v. New York 
State Rys., 1 F.Suppl. 381. 


21. - Robbinsiwe State, 69, So. 297; 
13 Ala.App. 167 [cert den 70 So. 1014]. 


Punishment of disobedience to sub- 
pena as contempt see infra § 44. 


22. Stahl v. Press Pub. Co., 
1080; 247 Pa. 5. 


23. Alias writs generally see Proc- 
ess §§ 49-52. 


24. HElting v.-U. S., 27 Ct.Cl. 158. 
25. Noncompliance: 


92 A. 


obey Subpoena see infra §§ 45-48. 


Punishment of disobedience as con- 
tempt see infra § 44, 


“en U.S.—U. S. v. Hunter, 15 F. 


Conn.—Banks v. Connecticut R. & 
Lightine .Co:+ 64 As 145) 79 Conny 1116. 


yo ai ce v. Briscoe, 13 Miss. 


N.Y.—Aikin v. Martin, 11 Paige 499. 


Tex.—Cullers v. Birge Civ. App. 
34 S.W. 986. Pas aed 


Wash.—State v. Superior Court of 
Washington for Spokane County, 187 
Pe358; 109 Wash. 634, 9 A.L.R. 157. 


27. Munroe v. U. S., 216 F. 107, 132 
Ci GrAn sod, L.R.A.1915B 980 [rev 210 
Mako U. S. v. American Tobacco 
Co., 146 F. 557; Commonwealth v. 
International Harvester Co. of Ameri- 
ca, 145 S.W. 1182, 148 Ky. 37; Lamb 
v. Lippincott, 73 N.W. 887, 115 Mich. 
Git” Bsee, Halll we. Lounge: 37 Ne. 134 
(holding that the court will not, on 
the motion of a party, order a witness, 
summoned on @ subpcena duces teeum, 
to produce the papers mentioned in 
the subpoena, until it appears from 
his own admission or from other con- 
clusive evidence, that he has them 
under his control). Compare Fenlon 
v. Dempsey, 2 N.Y.S. 763, 50 Hun 1381, 
LO UNeY Civ. Proce. oir 22 Abb.N.Cas. 
114 (holding that the mere assertion 
that books called for by a subpena 
duces tecum are not in the witness’s 
possession is not sufficient to excuse 
their nonproduction, without showing 
that such books do not exist, or that 
the witness knows nothing of their 
whereabouts and cannot ascertain the 
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state,?8 or, it would seem, the president of the United 
States,?® may withhold a document or any portion 
thereof if, in his judgment, his official duty or the 
public interest requires him so to do, and except that 
the witness may, in a proper ease, be relieved by the 
court from producing documents not reasonably 
shown to be necessary*® or material,*! and that where 
the information sought is scattered through a num- 
ber of large books, or bulky records, it is proper to 
require the party in whose behalf the subpena was 
issued to send someone to examine such books and 
records, to ascertain which particular ones are neces- 
sary to be produced, instead of requiring all of them 
to be brought into court.*? A witness cannot lawful- 
ly refuse to comply with a subpeena duces tecum on 
the ground that compliance will cause him to suffer 
great inconvenience,** or will entail great expense,** 
or that the production of the documents called for 
will result in the disclosure of valuable business se- 
erets, or otherwise adversely affect his pecuniary in- 
terests.2> The fact that a subpeena is broader or 
more inclusive, as to the documents to be produced, 
than it should be,®® or includes confidential mattér 
with that rightfully subpeenaed,?? or directs the wit- 
ness to produce books and papers which he eannot 
lawfully be required to produce,?® does not, ordina- 
rily, affect the legality of the issuance of the sub- 
pena or the obligation of the witness to appear in 
obedience to it; but he may refuse to produce, or per- 
mit the use or inspection of, documents which are 
of such confidential or privileged character that they 
could not be received in evidence over his objection.?® 
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If he has doubts as to whether or not he should pro- 
duce the document called for, he may submit it to 
the inspection of the court, and obtain a decision 
on the question of its production.*° 


Giving testimony. It has been held that a witness 
attending under a subpeena duces tecum is not re- 
quired to testify, but merely to bring into court the 
documents called for by the subpmna,*! so that if 
he swears that he has not such documents in his pos- 
session he cannot be examined generally as to the 
merits of the case;*#2 and it has also been held that 
calling a witness, appearing in response to a sub- 
pena duces tecum, to testify is notsessential,*? even 
though the writ also contains an.ad testificandum 
clause,** and that the party at whose instance the sub- 
pena issues may require the production of the pa- 
pers without introducing the witness generally.*® 
There is, however, authority for the view that a wit- 
ness is not bound to produce a paper, in compliance 
with a subpoena duces tecum, until he has been sworn 
as a witness to enable him to state on oath his rea- 
sons’ why he should not be compelled to produce it.*® 


Possession and control of documents produced. 
Books or papers produced in obedience to a subpoena 
duces tecum remain under the control of the person 
producing them,** and he cannot be required to de- 
posit and leave the same with a commissioner who is 
conducting the examination,*® or the clerk of the 
court,*® but they must be returned to him after such 
use or examination of them as may be necessary and 
proper has been made.®° 


~*~ 


same, the burden being upon the wit- 
ness to show a reason for not com- 
plying with the order for the produc- 
tion of such books). 


[a] Inability to find paper.—The 
failure of a witness to produce a pa- 
per in response to a subpcena duces 
tecum is justified by his testimony 
that he has made diligent search for 
it, and does not know where it is. 
Lamb v. Lippincott, 73 N.W. 887, 115 
Mich. 611. 


[b] Verified return showing want 
of possession or control of documents. 
—A verified response, or return, by 
one served with a subpcena duces te- 
cum, setting forth that he does not 
have in his possession or under his 
control the books, papers, or records 
called for, is sufficient to excuse him 
for not producing them. Common- 
wealth v. International Harvester Co. 
of America, 145 S.W. 1132, 148 Ky. 37. 


23. Thompson v. German Valley R. 
Coe 227IN Hadise lil 

29. U.S. v. Burr, 25 F.Cas.No. 14,- 
694. 

30. Pond v. Solomon, 2 N.Y.CityCt. 
300. 

31. Consolidated Coal Co. of St. 


Louis v. Jones & Adams Co., 120 Ill. 
App. 189 [aff 83 N.B. 851, 232 Tl. 326]; 
Morgan v. Morgan, 16 Abb.Pr.N.S. (N. 
Y.) 291.. Compare; In re Archer, 96 
N.W. 442, 1384 Mich. 408 (holding that 
the proper practice is to produce the 
books or documents, and raise the 
question of materiality when request- 
ed to exhibit them). 


32. McDonald v. Ideal Mfg. Co., 106 
N.W. 279, 143 Mich. 17. 


33. Norwich Union Fire Ins. Soc. v. 
Gomez, 1 Porto Rico Fed. 498; State 
v. Superior Court of Washington for 


Spokane County, ook: P. 358, 109 Wash. 
634, 09 HACE RN 157 


34. : State v. Simerion Gounte oF 
Washington for Spokane County, su- 
pra. 

35. 


Johnson Steel Street-Rail Co. 
v. North, Branch Steel Co. 48 F. 
191; Stuckes v. National Candy Co., 
(Mo. App.) 138 S.W. 352. 


36. State Tax Commission v. Ten- 
nessee Coal, Iron & R. Co., 89 So. 179, 
206 Ala. 355. 


37. State v. Superior. Court >of 
Washington for Spokane County, 187 
P. 358, 109 Wash. 634, 9 A.L.R. 157. 


SSiu Leper? vii he (SS), 17.0" Res 8il 96 
C.C.A. 57. But see Liebenow v. Phil- 
ippine Vegetable Oil Co., 39 Philip- 
pine 60 (holding that there is this 
difference between a Subpoena duces 
tecum and an ordinary subpena ad 
testificandum, namely, that while the 
person to whom the subpcena to testi- 
fy is directed is bound absolutely and 
without qualification to appear in re- 
sponse to the subpoena, the person 
to whom the subpcena duces tecum is 
directed is bound only in so far as he 
is required by law to produce the doc- 
uments in evidence). 


39. State v. Superior Court of 
Washington for Spokane County, 187 
P. 358, 109 Wash. 634, 9 A.L.R. 157. 
Compare Mitchell’s Case, 12 Abb.Pr. 
(N.Y.) 249 (holding that the refusal 
of a witness to produce papers, ac- 
knowledged to be in his possession, 
for the reason that it would be a 
breach of his privilege as attorney, 
constitutes contempt, the witness in 
such case arrogating to himself the 
authority, which belongs to the court, 
of determining what is privileged). 


Privilege of witness to refuse to 
produce documents see infra § 899. 


400 (UES) WeMunters yw 15) Wie - 
Banks v. Connecticut R. & Lighting 
Co., 64 A. 14, 79 Conn. 116; Liebenow 
v. Philippine Vegetable Oil Co., 39 
Philippine 60. 


Ae Sherman v. Barrett, 26 S.C.L. 


Dy me Wood y. Connell, 2 Whart. (Pa.) 


43. Essgee Co. of China v. U. S., 43 
S:Ct. 514, 262 U:Sy lot, 67 nd 917; 
Duncan v. Carson, 103 S.B. 665, 105 S. 
BE. 62,127 Va. 306. 


Obligation of party subpenaing a 
witness to put him on stand in general 
see Trial § 1387. 


44" ,Wuncan , vy. Carson, 
665, 105 S.E. 62, 127 Va. 306 


[a] Enforcement of either clause: 
without other.—Where a subpoana 
duces tecum also contains an ad testi- 
ficandum clause, either command of 
the subpcena may be enforced with- 
out the other, and it is not necessary 
that the party at whose instance the 
writ was issued shall avail himself of 
both. Dancan v. Carson, 103 S.B. 665, 
105 S.B. 62, 127 Va. 306. 


Necessity of including ad testifi- 
candum clause in subpoena duces te- 
cum see supra § 88. 


45. 
190. 


ys ioe: Aikin v. Martin, 11 Paige (N. 


47. Cae Vv. Graves, 12:.N:C.74, 


48. Matter of Randall, 84 N.Y.S. 
294, 87 App.Div. 245. a 5 


49. Bowden v. Webb, 173 S.w. 
116 Ark. 310. mae 


50. State v. Seateheaeyer 
638, 110 Kan.) 172 


103 S.E. 


Martin vy. Williams, 18 Ala. 


202 P. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 41-43] 


Use to be made of documents; right of party to in- 
spect. It has been held that a subpoena duces tecum 
gives counsel no right to inspeet the books or papers 
ordered to be produced,°! and that by it the witness 
is only required to produce his books and papers so 
that he can, by reference to them, answer questions 
pertinent to the mquiry being conducted before the 
court,®°* or so that they may be made original evi- 
dence in connection with the examination of some 
witness or after identification by a witness.5? Ac- 
cording to other authority, however, the production 
which the subpena duces tecum requires of the wit- 
ness is more than his mere appearance with the doc- 
ument in his possession, and implies handing it to 
the tribunal for perusal, or, if that is not asked, read- 
ing it or permitting it to be read aloud ;°4 and the 
view has been taken that a witness served with such 
a subpena should produce the books, papers, or doc- 
uments thereby called for, before the case is opened, 
at least where an examination of the same by the 
party at whose instance the subpena was issued is 
necessary in order to enable him to know whether he 
is ready for trial.°®> It has also been held that where 
the evidence sought is contained in numerous or 
voluminous records or books, the party may examine 
them in advanee, to ascertain which are necessary 
to be produced in court, so that there may be avoided 
the delay and difficulty which would result if all of 
them were brought in.*° 


Ascertainment by court, before trial, of compliance 
velnon. The court, before compelling the parties to 
announce for trial, may properly ascertain whether 
documents called for by a subpeena duces tecum have 
been produced, the same as it may ascertain whether 
witnesses summoned have appeared ;°* if such docu- 
ments have not been produced, the court may prop- 
erly inquire into the reasons for the nonproduction, 
to determine whether they have been so hidden or dis- 
posed of that a trial is impossible,*®* and it is not lim- 
ited to inquiring whether the witness has the papers, 
and had them when he was served with the subpena, 
but may require the witness to tell whether he knows 
where they are, or when, if ever, he has had posses- 
sion of them.®® 


Extension of time for compliance. The court be- 
fore which a witness has been commanded, by sub- 


51. Banks v. Connecticut R. & 60. Lewis v. 
Lighting Co., 64 A. 14, 79 Conn. 116; | Bag 
Franklin v. Judson, 88 N.Y.S. 904, 96 | 532. 
App.Diy. 607; 15 N.Y-Ann.Cas. 214; 61 
Matter of Randall, 84 N.Y.S. ‘294, 87 43 Sct 
App.Div. 245. age 

52. Franklin v. Judson, 88 N.Y.S. 62 
904, 96 App.Div. 607, 15 N.Y.Ann.Cas. 
214; Matter of Randall, 84 N.Y.S. 
294, 87 App.Div. 245. 63. 


53. Banks v. Connecticut R. & 139 App. Div. 
Lighting Co., 64 A. 14, 79 Conn. 116; 
Matter of Randall, 84 N.Y.S. 294, 87 
App.Div. 245. 

54, Langley v. F. W. Woolworth 
@o., 129 A. 1, 46 R.I. 394. 

55. Treasurer v. Moore’s Ex’rs, 5 
‘SC. 65.0! 

56. McDonald v. Ideal Mfg. Co., 106 
N.W. 279, 143 Mich. 17. 

57. Shull v. Boyd, 158 §.W. 313, 
251 Mo. 452. 


58. Shull v. Boyd, supra. 
59. Shull v. Boyd, supra. 


26 F.(2d) 388. 


Liebenow y. 
Coy 


table Oil Co., 


66. Liebenow 


WITNESSES 


Southern 
& Paper Co. 


Essgee Co. of China v. U. S., 


514, 262. U.S. 161; 67 L.Ed. 
Schuricht v. McNutt v. Willis, 


In re Foster, 
769 [foll Foster v. Ken- 
139 App.Div. 
Philippine Vegetable Oil 
39 Philippine 60. 


64. Liebenow v. Philippine Vege- 73, 
39 Philippine 60. 


65. Liebenow v. Philippine Vege- 
table Oil Co., supra. 


ny, 124 N.Y.S. 675, 


table Oil Co., supra. 
67. Liebenow v. Philippine Vege- 
table Oil Co., supra. 


68. In re Edge Ho Holding Corpora- 
tion, 176 N.B. 537, 256 N.Y. 374 [foll 
In re Toch Realty Co., 


[70 C.J.] 55 


pena duces tecum, to produce documents may, at its 
discretion, extend the time for compliance with the 
writ.®° | 


Compliance with writ as waiver of irregularities. 
The appearance of a witness in response to a sub- 
pona duces tecum waives any irregularities in the 
writ or its issuance.®* 


[§ 42] (11) Setting Aside or Vacating Subpoena. 
A witness upon whom has been served a subpeena 
duces tecum has a right to question the validity of 
the writ and the duty to produce the papers called 
for,®2 and where a subpena has been improperly is- 
sued, to enforce the production of documents which 
the witness is not bound to produce, and his rights 
are invaded by it, he may properly apply to the court, 
whose duty it would be to enforce the writ, to vacate 
it or set it aside.6? The motion or application to set 
aside or vacate the subpoena gives the court the op- 
portunity to examine the issues raised by the plead- 
ings in the cause, and in the light thereof to deter- 
mine the apparent relevancy of the evidence which is 
sought to be elicited,®* and also to pass upon the 
question whether an order for the production of the 
document in question would constitute an unlawful 
invasion of privacy.®> In determining, on such a 
motion or application, whether the production of 
documents should be enforced by the court, it is 
proper to consider whether the subpoena duces teeum 
calls for the production of specifie documents or 
proof,°° and, if so, whether that proof is prima facie 
sufficiently relevant to justify enforcing its produe- 
tion;°* but the subpcena should not be quashed or 
set aside, on the ground that the evidence called for 
by it is not relevant or material, in a close or doubt- 
ful case, but only where the futility of the process to 
uncover anything useful or legitimate is inevitable 
or obvious.*® In general, whether the subpeena shall 
be set aside is a matter within the diseretion of the 
court.°® One of two or more partners is entitled to 
attack the validity of a subpena duces tecum for 
books or records of the firm, even though they are 
temporarily in the hands of a receiver,?® and al- 
though a copartner consents to their inspection.™ 


[§ 43] c. Payment or Tender of Fees and Mileage 
in Advance.** In civil actions and proceedings, al- 
though not, it has been held, in criminal cases,7® nor 


Advance 
(La.App.) 147 So. 


256 N.Y. 655, and Scheer Realty Co. v. 
Higgins, 178 N.E. 786, 257 N.Y. 541]. 


69. Clyde v. Rogers, 87 N.Y. 625, 


70% In re Moster,, ti24:. Nw .Se 667, 
139 App.Div. 769 [foll Foster v. Ken- 
ny, 124 N.Y.S. 675, 139 App.Div. 769]. 


Wis win re Poster, 124. NgY.Suu6e we 
139 App.Div. 769 [foll Foster v. Ken- 
ny, 124 N.Y.S. 675, 139 App.Div. 769]. 


769]; 72. 


124 N.Y.S. 667, 


Payment of witmesses’ fees 
and compensation in general see in- 
fra § 98. 


Chase v. Kalamazoo Cir. Judge, 
117 N.W. 660, 154 Mich. 271; Huckins 
v. State, 86 N.W. 485, 61 ‘Neb. Sid 
Rex v. Hubley, (N.S.) [1925] 1 Dom. 
L.R. 494. See West v. State, 1 Wis. 
209 (holding that a witness is bound 
to obey the process of subpcena in a 
criminal prosecution, as well on the 
part of defendant as on that of the 
state, without payment or tender of 
fees). Compare State v. Tebbetts, 54 
N.H. 240 (holding that an indorse- 
ment of a subpcena in a criminal case 


Philippine Vege- 


177 N.E. 180, 


56 [70 C.J.] 


in proceedings by the state to enjoin the maintenance 
of a nuisanece,’* it is necessary, under the common 
law, which in a number of jurisdictions has been de- 
elared or confirmed by statute,*® that, at the time of 
the service of a subpoena, the fees to which the wit- 
ness is entitled for travel to and from the place at 
which he is commanded to appear, and for one day’s 
attendance there,’® be paid or tendered to him,** at 
least if he demands them, or gives notice that he will 
refuse to appear without advance payment thereof,*® 
and that where a witness who attends is wanted aft- 
er the day on which his attendance was commanded, 
his fees must be tendered each day for the succeeding 
day,’® provided, it has been held, he gives notice to 
the party who subpenaed him, or the attorney for 
such party, of his intention to leave unless his fees 
are paid;®° but it has been held that, in the case of 


a subpena issued out of a federal 


by the prosecuting officer is a suffi- 
cient guaranty that the witnesses’ 
fees will be paid by the county, and 
makes it the duty of the witness to 
attend court and testify according to 
its command without the payment or 
tender of any fees to him); Ex p. 
Chamberlain, 4 Cow. (N.Y.) 49 (hold- 
ing that in a prosecution for misde- 
meanors witnesses for the defense are 
not bound to attend, unless their fees 
are paid or tendered, as in civil cas- 
es; but it is otherwise in prosecutions 
for felony). 


[a] Expert witness cannot refuse 
to attend and give evidence at the 
trial of a criminal case on the ground 
that his witness fees have not been 
paid. Rex v. Hubley, (N.S.) [1925] 1 
Dom.L.R. 494. 


74. State v. Kaemmerling, 111 P. 
441, 83 Kan. 387, 31 L.R.A.N.S. 781. 


75. See statutory provisions. 


[a] Statute as mandatory.—A 
statute requiring witness fees to be 
paid or tendered to the witness at 
the time he is summoned is manda- 
tory. Quinby v. Ellithorp, 170 N.Y. 
S. 969. 

76. Fees and compensation of wit- 
nesses in general see infra §§ 62-107. 


77. U.S.—In re Boeshore, 125 F. 
651. 


Colo.—People v. Grand County, 2 
124, Qitas tt Croll, 0s 


Ill.—People v. Healey, 139 Ill.App. 


363; Bonner v. People, 40 Ill.App. 628. 

Iowa.—-State v. Keenan, 82 N.W. 
792, 111 Iowa 286. 

Ky.—Thurman v. Virgin, 18 B. 
Mon. 785. 

Minn.—Kipp v. Dawson, 60 N.W. 
845, 59 Minn. 82. 

N.H.—Bliss v.’ Brainard, 42 N.H. 


255; Cheever v. Scott, 38 N.H. 32. 


N.J.—Ogden v. Gibbons, 5 N.J.Law 
518 [rev on other grounds 5 N.J.Law 
853]. 

N.Y.—Hewlett v. Brown, 14 N.Y. 
Super. 655, 7 Abb.Pr. 74; Anderson 
vy. Johnson, 3 N.Y.Super.: 713, 1 Code 


Rep. 95; Quinby v. Ellithorp, 170 N. 
Y.S. 969; Davis v. Turner, 4 How.Pr. 
190; Hurd v. Swan, 4 Den. 75; Court- 
ney v. Baker, 3 Den. 27. See Heckman 
v. Bach, 20 Abb.N.Cas. 401 (recogniz- 
ing rule). 

Or.—HEgan v. Finney, tee oes 
A2OT,, O99. 


Pa.—Trimble, Sides & Co. v. Mul- 
hollen, 22 Pa.Co. 471. 


WITNESSES” 


court, it is only 


Tex.—Cullers v. 
34 S.W. 986. 


Wis.—Rozek v. Redzinski, 
262, 87 Wis. 525. 


Can.— Rex Vy 
Cas. 493; Paulet v 
de Légis. 446. 


B.C.—Parsons v. Francis, 
157. 


Man.—Unger v. Long, 12 Man. 454. 


Birge, (Civ.App.) 
58 N.W. 


geese 6 -Can.Cr. 
Larivére, 3 Rev. 


18 B.C. 


Ont.—Street v. Faulkner, 15 U.C. 
QeBie 116) 

N.S.—Rex v. Chisholm, 35 N.S. 505. 

See’ Smith’ vy. Barger, 9  Yere. 


(Tenn.) 322 (recognizing rule). 
And see cases infra note 78. 


[a] Party called as witness by his 
adversary in a civil suit is not bound 
to attend as a witness, or punishable 
for not complying with the subpcena, 
unless his fees are duly tendered or 
paid. Bonner v. People, 40 Ill.App. 
628; Hewlett v. Brown, 14 N.Y.Su- 
per. 655,. Abb er 745 sAnderson sv. 
Johnson, 3 N.Y.Super. 713, 1 Code Rep. 
95; Trimble, Sides & Co. v. Mulhol- 
len, 22 Pa.Co. 471; Street v. Faulkner, 
15 U.C.Q.B, (Ont.) 116. But see In re 
Quick, 1 Ohio N.P.N.S. 57 (where the 
court doubted this rule). 


[b] Person ordered to attend for 
examination in supplementary pro- 
ceedings.—(1) It has been held that 
a person ordered to attend and submit 
to examination in proceedings supple- 
mentary to execution is entitled to 
fees as a witness, and may insist up- 
on being paid them as a condition of 
attending and testifying. Davis v. 
Murner, dy lower. ON.) 9 Os 162) 
There is, however, authority for the 
view that a person so called and ex- 
amined is so far regarded as a party 
to the proceeding HONE he is not on 
the footing of a witness, and so can- 
not refuse to appear or testify on the 
ground that no witness fee has been 
paid or tendered. Heckman v. Bach, 
20 “Abb. N. Cas (UONCY. in 201, (3) Pro- 
curing attendance of witness in sup- 
plementary proceedings in general see 
Executions § 995. 


[ce] Failure to object as waiver.— 
A mere failure to object, at the time 
of service of a subpoena, because no 


tender is made, is not an implied 
waiver thereof. In re Boeshore, 125 
E.. 651. 

78. 23 F.Cas. 


No. 13,889, 1 Dill. 420. 
Ohio.—In re Quick, 1 Ohio N.P.N.S. 


57. 


[§ 43 


where the witness has not the means to pay his trav- 
eling expenses that his compensation must be paid 
or tendered to him in advance in order to make it 
incumbent upon him to obey the process,*+ and in 
some, jurisdictions the common-law rule requiring 
payment in advance has been expressly or impliedly 
abrogated by statute.*? 
quirement of payment in advance has been held to 
apply even where the witness actually attends in obe- 
dience to the subpeena, or at the time and place com- 
manded by it, so that he may refuse to be sworn or 
testify,®? or to produce documents called for by a 
subpena duces tecum,** until his fees have been 
paid; but according to other authorities, one who at- 
tends as a witness in response to a subpoena, without: 
having been paid or tendered his fees, waives their 
payment i in advance, and cannot refuse to be sworn,®® 


By some authorities the re- 


Or.—Brown v. McCloud, 190 P. 578, 
96 Or. 549. 


R.I.—Holden v. Shove, 1 R.I. 287. 


Wash.—State v. Superior Court of 
oe County, 121 P. 836, 67 Wash. 
370. 


79. Mattock v. Wheaton, 10 Vt. 493. 
See Hurd v. Swan, 4 Den. (N.Y.) 75 
(holding that no application by the 
witness for payment is necessary); 
and case infra note 80. 


80. Bliss v. Brainard, 42 N.H. 255. 


81. Norris v. Hassler, 23 F. 581; 
United States v. Durling, 25 F.Cas. 
No. 15,010, 4 Biss. 509. 


82. See statutory provisions; and 
Smith v. Barger, 9 Yerg. (Tenn.) 322. 
Compare In re Storror, 63 F. 564 
(holding that, inasmuch as the stat- 
ute authorizing the issuance of sub- 
poenas by the federal courts does not 
require the United States to tender 
witness fees in advance, it is suffi- 
cient, to obligate a witness to attend 
under a subpcena to appear before the 
federal grand jury, that he will be 
paid his lawful fees in due course, 
when he shall have responded to the 
subpoena, at least where there is no 
showing that the appropriation for 
the payment of witness fees for the 
current year has “peen exhausted). 


[a] Statute requiring attendance 
of wituesses, without providing for 
advance payment.—A statute provid- 
ing that every witness, being sum- 
moned according to law to appear in 
any of the courts of the state, shall 
appear accordingly, and continue to 
attend, ete, and allowing each wit- 
ness a certain sum per day for at- 
tendance, and mileage, and authoriz- 
ing him to obtain a certificate from 
the clerk of the court and to recover 
the amount from the party summon- 
ing him, abrogates the common-law 
rule that a witness’ expenses and fees 
shall be tendered before he can be 
compelled to attend the court, and it 
is his imperative duty to attend 
when subpoenaed, without being paid 
or tendered his compensation in ad- 
vance. Smith v. Barger, 9 Yerg. 
(Tenn.) 322. 


€3. Kipp v. Dawson, 60 N.W. 845, 
59 Minn. 82; Hurd; v. Swan, 4 Den. 
GNEWE Cos 


84, Quinby v. Ellithorp, 170 N.Y. 
S. 9/69. ; 
Subpoenas duces tecum in general 
see supra §§ 32-42. 
85. Rozek v. Redzinski, 58 N.W. 


262, 87 Wis. 525; Worthington vy. 
Taylor, 10 Can.L.J. 304. Compare In 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 43-44] 


or to produce books or papers,*® until they are paid. 
It has been held that where, through inadvertence or 
mistake, an insufficient sum is paid to the witness as 


WITNESSES 


other party.?° 


fees or mileage, he is not obliged to obey the sub- 


pena,** although if he refuses so to do he must re- 
fund the money paid to him;%* but there is also au- 
thority for the view that one who has received in- 
sufficient mileage, without objecting to the amount, 
must attend in obedience to the subpoena, notwith- 
standing the insufliciency.8® Where one who has giv- 
en evidence by affidavit is called for cross-examina- 
tion, under a statute or rule of court authorizing such 
procedure, he is not entitled to demand his fees from 


the party calling him, before appearing or testifying, 


Tre Hall, 296 F. 780 [pet dism 2 F.(2d) 
1016] (holding that any objection to 
a subpeena on the ground that the 
witness fees were not paid, or were 
insufficient, is waived by the witness 
by failing to raise it on the return 
day). 


86. Cullers v. Birge, (Tex.Civ. 
App.) 34 S.W. 986. 

87. Pease v. Bamford, 51 A. 234, 
96 Me. 23; Hurd v. Swan, 4 Den. (N. 
BY uo: 

88. Pease v. Bamford, 51 A. 234, 
96 Me. 28. 

SS Ry LES ches RBIS Spe OPK) A calsers tot lt) 3) 
CiCrAS 5755 Norrisi«.. Hassler, 23) F. 
581; Andrews v. Andrews, 2 Johns. 


Cas. (N.Y.) 109. Compare In re Hall, 
296 F. 780 [pet dism 2 F.(2d) 1016] 
(holding that any objection on the 
part of a witness because insufficient 
fees were paid him is waived if he 
does not raise it on the return day). 


90. Emerson v. Irving, 4 B.C. 56; 
Mansel v. Clanricarde, 54 L.J.Ch. 982. 


91. Contempt proceedings general- 
ly see Contempt 13 C.J. p 1 


Subpeena for taking deposition see 
Depositions §§ 203-206. 


92. U.S.—Blackmer v. U. S., 52 S. 
Ct. 252, 284 U.S. 421, 76 L.Ed. 375 [aff 
60 App.D.C. 141, 49 F.(2d) 523]; Lobel 
v. Cossey, 157 F. 664, 85 C.C.A. 142; 
Johnson Steel Street-Rail Co. vy. 
North Branch Steel Co., 48 F. 191; 
In re Steward, 29 F. 813; Norris v. 
Hassler, 23 F. 581; Fowler v. Heck- 
er, 9 F.Cas.No. 5,001, 4 Blatchf. 425; 
i Save DUrling,.25 BiCas. No. 15,010, 
4 Biss. 509. 


Cal.—Hall v. Superior Court in and 
for Riverside County, 12 P.(2d) 1057, 
124 Cal.App. 603; Peo. v. Schwarz, 
248 P. 990, 78 Cal.App. 561. 


Ga.—Pullen vy. Cleckler, 132 S.E. 
761, 162 Ga, 117. 
Ill.—McIntyre v. People, 81 N.E. 


33, 227 Ill. 26; Brockman vy. Aulger, 
12 Lil. 277; Schmidt v. Cooper, 195 Ill. 
ye 531 [aff 113 N.E. 641, 274 Ill. 


Ind.—Wilson v. State, 57 Ind. 71. 


Iowa.—Coutts v. Poweshiek County 
Dist. Ct., 128 N.W. 362, 148 Iowa 297; 
Beebe v. Equitable Mut. L., etc., As- 
soc., 40 N.W. 122, 76 Iowa 129; State 
v. Seaton, 16 N.W. 736, 61 Iowa 563. 


Kan.—State v. Howat, 191 P. 585, 
107 Kan. 423. 


Ky.—Harman vy. 
787, 140 Ky. 4. 


La.—State ex rel. Reynolds v. Judge 
of Section C, Criminal District Court, 
Orleans Parish, 95 So. 268, 153 La. 5. 


N.Y.—People ex rel. Springs. v. 
Reid, 124 N.Y.S. 205, 139 App.Div. 
551; People vy. Brown, 46 Hun 320; 

, 


Com., 130 S.W. 


« 


Central Nat. Bank v. Arthur, 32 N.Y. 
Super. 194; People v. Grossman, 262 
N.Y.S. 66, 145 Mise. 781; Downey v. 
Fenn, 124 N.Y.S. 876; People v. Dutch- 
er, 3. Abb.Pr.N.S. 151; People v. Da- 
vis, 15 Wend. 602. See In re Rice, 
226 N.Y.S. 585, 131 Misc. 220 [rev on 
other grounds sub nom. In re Richard- 
son, 160 N.E. 655, 247 N.Y. 401] (rec- 
ognizing rule). Compare Sherwin v. 
People, 3 N.E. 465, 100 N.Y. 351, 3 N. 
Y.Cr. 524 (holding that disobedience 
to a subpcena issued by a district at- 
torney, under express statutory au- 
thority, is not a criminal contempt, 
within a statute making punishable, 
as criminal contempt, disobedience to 
the process of a court). 


Okl.—In re Abbott, 54 P. 319, 7 Okl. 
78. 


Pa: 


Com. v. Klein, 40 Pa.Super. 
352; Com. v. McGanghan, 29 Pa.Co. 
361; Commonwealth Title Ins., 
Co. v. Slack, 18 Pa.Co. 593. 


Tex.—Cullers v. Birge, (Civ.App.) 
34 S.W. 986; Johnson v. State, 127 
SW" 595) 59' Tex Cry i: 


Ont.—Re Darling, 39 U.C.Q.B. 339. 


Que.—Prévost v. Gauthier, 23 L.C. 
Jur. 323: 


Compare Mussina v. Bartlett, 8 
Port. (Ala.) 277 (holding that a de- 
fendant who neglects to answer on 
service of a subpoena upon him places 
himself in contempt of the process of 
court). 


[a] Fact that cause was not tried 
until later day than that set by sub- 
pena for the attendance of the wit- 
ness does not prevent adjudging him 
in contempt, and punishing him there- 
for, where he did not appear at either 
or any time, and where the cause was 
duly continued to the later date, and 
the subpcena contained the usual pro- 
vision that the witness was not to 
depart without leave of court. Black- 
MeL wv.) Us Se Oe eC haope wa. ess 
421, 76 L.Bd. 375 [aff 60 App.D.c. 141, 
49 F.(2d). 523]. 


93. Cal.—Hall v. Superior Court in 
and for Riverside County, 12 P.(2d) 
1057, 124 Cal.App. 603. 


Ill.— People v. Reynolds, 
754, 350 Ill.-11; 
116 Ill. App. 338. 


Jowa.—Coutts v. Poweshiek County 
Dist. Ct., 128 N.W. 362, 149 Iowa 297; 
Chambers v. Oehler, 77 N.W. 853, 107 
Iowa 155. 


La.—State ex rel. Reynolds v. 
Judge of Section C, Criminal District 
roe Orleans Parish, 95 So. 263, 153 

ae 5s 


Mont.—State v. District Court in 
and for Silver Bow County, 6 P.(2d) 
873, 91 Mont. 240. 


N.Y.—In re Depue, 77 N.E. 798, 185 


ete., 


182 N.E. 
Hollister v. People, 
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since he is not the witness of the party calling him 
for cross-examination, but. is still the witness of the 


, 


[§ 44] d. Disobedience to Subpeena or Refusal To 
Testify as Contempt.°! 
pear in obedience to a subpena may be punished as 
for a contempt,°? 
thereof was so defective or irregular as to impose 
upon him no duty to obey it,®? and the defect or ir- 
regularity has not been waived,®* or unless the wit- 
ness was entitled to be paid or tendered his fees and 
expenses at the time of service and such payment 


A witness who fails to ap- 


unless the subpoena or the service 


N.Y. 60; Ballon v. Riti, 267 N.Y.S. 


654, 239 App.Div. 544. 


Ohio.—Harman v. Waller, 4 Ohio 
Dec. (Reprint) 97, 1 Clev.L.Rep. 26. 


Wash.—State v. Trounce, 32 P. 750, 
5 Wash. 804. 


Ont.—Woods v. Fader, 10 Ont.L. 
643, 6 Ont.W.R. 369; Re Darling, 39 
CECLOVESats3 Oo: 


‘ Que.—Sexton v. Boston, 5 L.C.Jur. 
34. 

See Ayers v. State, 110 S.E. 318, 27 
Ga.App. 800 (holding that one is not 
to be adjudged in contempt for failure 
to appear as a witness, where he was 
never served with a subpcena, but the 
sheriff merely left word at a neigh- 


bor’s house for him to appear in 
court). 
[a] Witness residing beyond effec- 


tive range of subpoena.—(1) Under a 
Statute providing that a witness is 
not obliged to attend as a witness be- 
fore any court out of the county in 
which he resides, unless the distance 
be less than fifty miles from his place 
of residence to the place of trial, the 
failure of a witness to obey a subpcena 
does not constitute contempt if his 
place of residence is outside the 
county and more than fifty miles from 
the place where the subpcena orders 
his attendance. Hall v. Superior 
Court in and for Riverside County, 12 
P.(2d) 1057, 124 Cal.App. 603. (2) 
Where a statute provides that the 
territorial jurisdiction of a city court 
shall extend throughout the county, 
and that it shall have power to send 
its process to any part of the county 
for service or execution, the court is 
without power to punish as for con- 
tempt a person not appearing in obe- 
dience to a subpcena which was serv- 
ed upon him outside the county. Bal- 
lon v. Riti, 267 N.Y.S. 654, 239 App. 
Div. 544. (3) Residence of witness 
and place where attendance may be 
required see supra §§ 17-20. 


94. Pennsylvania Tank Line vy. 
Jordan, 260 Ill.App. 397 [transf 173 
N.BH. 181, 341 Ill. 94]; Coutts v. Powe- 
shiek County Dist. Ct.,.128 N.W. 362, 
149 Iowa 297; Com. ex rel. Smith v. 
Ransley, 26 Pa.Dist. 1035. Compare 
Leber v. United States, 170 F. 881, 96 
C.C.A. 57 (holding that a variance be- 
tween the original subpcena read to 
a witness, and the copy delivered to 
him, as to the time at which he is to 
appear, affords no defense to con- 
tempt proceedings against him for 
nonattendance, where he did not ap- 
pear at any time, basing his refusal 
so to do on the claim that the sub- 
peena was void on other grounds). 


[a]. Where irregularity in service 
is waived a failure to attend is a con- 
tempt. Coutts v. Poweshiek County 
Dist. Ct., 128 N.W. 362, 149 Iowa 297. 
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or tender was not made®® or waived,®® or unless the 
subpeena was served upon him so late that he did 
not have time, by the ordinary methods, to reach the 
court at tho time his presence was required,” or un- 
less the action or proceeding was abandoned before 
the time at which he was directed to appear.®® 
also, where a witness has appeared under a subpeena, 
he is in contempt and may be punished if he fails to 
remain as long as his presence is required,®® unless 


95. U.S.—In re Kerber, 125 F. 653; 
In re Boeshore, 125 F. 651. 


Ill.—People v. Healey, 139 I1].App. 
on Hollister v. People, 116 Ill.App. 
338. 


N.Y.—In re Depue, 77 N.E. 798, 185 
N.Y. 60. 


Ont.—Re Darling, 39 U.C.Q.B. 339. 
ee ae ee v. Boston, 5 L.C.Jur. 


Necessity of payment or tender of 
fees in advance see supra § 43 


96. In re Boeshore, 125 F. 651; 
People v. Healey, 139 Ill.App. 363; 
State v. Superior Court in and for 


ie County, 281 P. 335, 154 Wash. 


97. People v. Potter, 43 Hun 638, 
Ge NeYESti 753. 


98. Gardiner v. Peterson, 14 How. 
ProvcCNe Yi.) ole. 


[a] Abandonment implied from 
plaintiff’s nonattendance.—A defend- 
ant summoned as a witness for plain- 
tiffs will not be held in contempt for 
failure to attend where plaintiffs did 
not appear either, the inference being 
that the proceedings were abandoned. 


Gardiner v. Peterson, 14 How.Pr. (N. 
Ye) S13" 

99. Johnson v. Williston, 7 N.B. 
Vid 


1. Attachment of Spencer, 11 D.C. 
2. State v. Nixon, Wright (Ohio) 


3. U. S. v. Tom Wah, 160 F. 207 
[aff 163 F. 1008, 90 C.C.A. 178]; Peo- 
ple v. Hicks, 15 Barb. (N.Y.)): 153; 
Blanton v. State, 239 P. 698, 31 Okl.Cr. 
419; State v. Keyes, 44 N.W. 138, 75 
Wis. 288. See People v. Webster, 14 
Howl Pr. VGN ON 24243 BRark Criis503 
(holding that the power of a justice 
of the peace to commit a witness for 
refusing to be sworn is conditional, 
being dependent upon the fact that 
the party at whose instance the wit- 
ness attends shall make oath that the 
testimony of the witness is so far 
material that without it he cannot 
safely proceed in the trial of the 
cause). 


4. U.S.—Ex parte Hudgings, 39 S. 
Ct. 337, 249 U.S. 378, 63 L.Hd. 656, 11 A. 
L.R. 833; U.:S. v. Tom Wah, 160 F. 
207 [aff 163 F. 1008, 90 C.C.A. 178]. 


Alja.—Coon =v. State, 65,)So0! 911,11 
Ala.App. 46. 


Ark.—Williams v. State, 188 S.W. 
826, 125 Ark. 287, L.R.A.1917B, 586. 


Colo.—Joslyn v. People, 184 P. 375, 
67 Colo. 297,.7 A.L.R. 339. 


Ga.—Pledger v. State, 3 S.H. 320, 77 
Ga. 242. See Plunkett v. Hamilton, 
70 S-E. 781, 186 Ga. 72, 35 L.R.A.N.S. 
583, Ann.Cas.1912B, 1259 (holding that 
a statute authorizing the punishment 
as for contempt of any person sum- 
moned to attend as a witness at the 
trial of a policeman before the board 
of police commissioners, and restrict- 
ing the punishment which the board 
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So 


may impose, is equally applicable to 
the case of one attending as a wit- 
ness but refusing to testify). 


Idaho.—In re Niday, 98 P. 845, 15 
Idaho 559. 


Ky.—Harman v. Com., 130 S.W. 787, 
140 Ky. 4, 


N.Y.—People v. Hicks, 15 Barb. 153. 


Tenn.—Lindsay v. Allen, 82 S.W. 
648, 113 Tenn. 517. 


Tex.—Ex parte Heptinstall, 39 S.W. 
(2d) 75,:118 Tex.Cr. 160. 


Wis.—State v. Keyes, 44 N.W. 13, 
75 Wis. 288. 


5. Use Wien ees sU+S4 59.020) 
390; U.S. v. 155 Cases of Intoxicating 
Liquor, 297 F. 411; United States y. 
Appel, 211 F. 495; Bowker v. Haight 
& Freese Co., 146 F. 256; Brungger 
v. Smith, 49 F. 124; Johnson Steel 
Street-Rail Co. v. North Branch Steel 
Co., 48 F. 196. 


Ala.—Coon v. State, 65 So. 911, 11 
Ala.App. 46. 


Ark.—Baker v. State, 5 S.W.(2d) 
B87, °LTT Arkir 13 Bx parte, Butt,o98 
S.W. 992, 78 Ark. 262. 


Cal.—Wilson v. Superior Court of 
California, in and for Los Angeles 
County,' 225, P. 881,66 Cal.App.: 275; 
Kimball v. Superior Court in and for 
City and County of’San Francisco, 177 
P. 488, 38 Cal.App. 761. 


Conn.—McCarthy v. Clancy, 148 A. 
551, 110 Conn. 482. 


Ga.—Hardin v. Coney, Lovejoy & 
Co., 72 S.E. 342, 186 Ga. 906; Pledger 
Ves states 3 aS.i,, 32.0, witGa.wote. 


Tll.—People v. Rockola, 178 N.E. 
884, 346 Ill. 27; Brockman v. Aulger, 
aves Bh eset Gr 


Iowa.—Witmer vy. District Court, 
Polk County, 136 N.W. 1138, 155 Iowa 
244, Ann.Cas.1914D 212. 


Kan.—Hanson vy. Sward, 140 P. 100, 
92 Kan. 1; Ex parte Hanson, 105 P. 
694, 80 Kan. 783. 


Ky.—Bryant v. Crossland, 206 S.W. 
791, 182 Ky. 556; Harman v. Common- 
wealth, 130 S.W. 787, 140 Ky. 4. 


a.—Desina’s 42 So. 


L 
936, 118 La. 278. 
Mich.—In re Hall, 10 Mich. 210. 


Minn.—Minneapolis Willys-Knight 
Co. v. Bergan, 226 N.W. 188, 178 Minn. 
158. 


Succession, 


Mo.—Ex p. Renshaw, 6 Mo.App. 474. 


N.Y.—Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244; Foster v. Wait, 136 
N.Y.S. 209, 151 App.Div. 933; Matter 
of McAdam, 7 N.Y.S. 454, 54 Hun 637, 
4 Silv.Sup. 469 [aff 5 N.Y.S. 387]; 
People ex rel. Petrucci v. Hanley, 202 
N.Y.S. 87, 121 Mise. 624; People ex rel. 
Roache v. Hanbury, 145 N.Y.S. 483 
[aff 147 N.Y.S. 851, 162 App.Div. 337 
(motion den 109 N.E. 1090, 215 N.Y. 
688)]; Gihon v.. Albert & Shaw, 7 
Paige 278. See Brown v. Cadmus 
Holding Corporation, 263 N.Y.S. 394, 
238 App.Div. 867 (apparently recog- 


binds ib oh ef 


[§ 44 


the subpena is defective in not commanding the wit- 
ness to attend from day to day and not to depart 
without leave of court,! and except that a party who 
permits his witness to depart cannot have him at- 
tached for contempt in leaving. A witness who ap- 
pears or attends may be punished as for contempt 
where he refuses to be sworn? or to testify,* or to an- 
swer proper questions put to him,® or to produce the 
books or documents called for by a subpeena duces te- 


~ 
nizing rule). 


Okl.—Blanton v. State, 239 P. 698, 
31 Okl.Cr. 419; Ostendorf v. State, 
128) P._|143; 18 Ok1.Cr.) 360;1;) Hx “p. 
Gudenoge, 100 P. 39, 2 Okl.Cr. 110. 


Or.—Gerlinger w Frank, 145 
1069, 74 Or. 517. 


S.C.—Lott v. Burrel, 9 S.C.L. 167. 
Tenn.—Warner v. State, 13 Lea 52. 


Tex.—Ex parte Lipscomb, 239 S.W. 
1011, 111 Tex. 409; Ex parte Adams, 
174 S.W. 1044, 76 Tex.Cr.R. 277. 


Vt.—Ex parte Mackenzie, 137 A. 
SLOS 100 Vit, 32d: 


And see cases infra this note. 


But see State v. Blocker, 14 Ala. 
450 (holding that a witness who de- 
clines to answer may be proceeded 
against by indictment, but cannot be 
fined for contempt). 


[a] Repeated evasions and untrue 
answers to material and proper ques- 
tions amount to a refusal to answer, 
so as to render the witness liable to 
punishment as for contempt. Minne- 
apolis Willys-Knight Co. v. Bergan, 
226 N.W. 188, 178 Minn. 158. See to 
same effect United States v. Appel, 211 
F. 495; Ostendorf v. State, 128 P. 143, 
8 Okl.Cr. 360; Ex parte Mackenzie, 
13% As 319700) Vite 3263 


{b] False assertion of inability to 
remember.—While it is a _ sufficient 
answer to a question addressed to a 
witness to say that he does not re- 
member, if that is true, such a re- 
sponse, given when in fact he does 
remember, is not an answer, and jus- 
tifies punishment as for contempt in 
refusing to answer. United States v. 
Appel, 211 F. 495; People ex rel. 
Petrucci v. Hanley, 202 .N.Y.S. 87, 121 
Mise. 624; Gerlinger v. Frank, 145 P. 
1069, 74;Or2517. 


[c]| Propriety and ‘relevance of 
question.—(1) Where the question is 
improper the refusal of the witness to 
answer cannot be punished as con- 
tempt. In re Pierce, 46 Vt. 374. (2) 
Matters bearing on the propriety of 
the question should be determined be- 
fore the witness is held to be in con- 
tempt for failure to answer. Matter 
of Bishop, 81 N.Y.S. 474, 82 App.Div. 
112 [rev 81 N.Y.S. 252, 40 Misc. 64]. 
(3) It has been held that it must 
appear probable that the testimony 
desired is relevant, before the witness 
can be compelled to answer or pun- 
ished for refusal so to do, and that 
care must be exercised to avoid un- 
necessary and improper inquiry into 
private affairs. Robinson y. Philadel- 
phia & R. R. Co., 28 F. 340. (4) Un- 
der Code Civ. Proc. § 2066, providing 
that a witness can be compelled to 
answer only such* questions as are 
legal and pertinent to a matter in is- 
sue before a tribunal, a witness can- 
not be adjudged guilty of contempt 
for a refusal to answer questions that 
are not legal and pertinent. Rogers 
v. San Francisco Super. Ct., 78 P. 344, 
145 Cal. 88. (5) According to other 
authority, however, the fact that ques- 
tions are irrelevant furnishes no rea- 


Be 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


cum,® except where the subpena was issued without 
authority,’ or where the refusal was not contuma- 
or where an answer would tend to incriminate 
the witness,® or where the evidence attempted to be 
elicited from him was not pertinent to any of the is- 
sues in the cause,!® or was incompetent,!+ or where, 


cious, ® 


son for impeaching the commitment 
of the witness for contempt for refus- 
ing to answer them. Ex-p. Butt, 93 
S.W. 992, 78 Ark. 262. 


[ad] Witness who is improperly in- 
terregated may resist proceedings to 
punish him for contempt for not an- 
Swering, and will be protected from 
unwarranted intrusion into his af- 
fairs. Brown v. Cadmus Holding Cor- 
aed 263 N.Y.S. 394, 238 App.Div. 
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[e] Where some questions are 
proper and others improper (1) if they 
are submitted to him as a series, and 
he is commanded to answer all of 
them, as a Single examination, he can- 
not be adjudged guilty of contempt for 
refusing to answer any of them. 
People v. Newmark, 144 N.E. 338, 312 
Ill. 625; People v. Boyle, 144 N.E. 342, 
312 111. 586. (2) But where the ques- 
tions are separately asked, and oppor- 
tunity is given to answer them sepa- 
rately, the fact that some of them are 
improper does not prevent the witness 
from being adjudged guilty of con- 
tempt in refusing to answer those 
that are proper. People v. Rockola, 
178 N.H. 384, 346 Ill. 27. (8) Under 
such circumstances, a judgment of 
contempt for failing or refusing to 
answer questions asked is to be 
deemed to be based on the refusal to 
answer those that were proper, and 
is not invalidated by the fact that 
some of the questions were improper. 
People v. Rockola, supra. 


6 Colo.—Eykelboom vy. People, 206 
Pr 388,171 Colo. 318. 

Idaho.—In re Niday, 
Idaho 559. 

Tll.— People v. Reynolds, 182 N.E. 
754, 350 Ill. 11. See People v. Heintz, 
167 Ill.App. 550 (recognizing rule). 

Mich.—In re Archer, 96 N.W. 442, 
134 Mich. 408. 


Mo.—Ex p. 


98 .P. 845, 15 


Brown, 7 Mo.App. 484 


[aff 72 Mo. 838, 37 Am.R. 426, 2 Ky.L. 
106]. 
N.Y.—Foster v. Wait, 136 N.Y.S. 


209, 151 App.Div. 933; Holly Mfg. Co. 
v. Venner, 26 N.Y.S. 581, 74 Hun 458 
{aff 37 N.E. 648, 143 N.Y. 6389]; Fenlon 
v. Dempsey, 21 Abb.N.Cas. 291 [rev 
on other grounds 2 N.Y.S. 763, 50 Hun 


131, 15 N.Y.Civ.Proc. 393, 22 Abb.N. 
GC) 114]; Mitchell’s Case; 12° Abb-Pr. 
249. See to same effect People ex rel. 


Drake v. Andrews, 90 N.E. 347, 197 
N.Y. 53. Compare Heerdt v. Wetmore, 
25 N.Y.Super. 697 (holding that where 
a witness has not been summoned to 
produce books, and without notice to 
him of the necessity of producing 
them at that time an order is made 
directing him to produce the books 
but allowing him no time within 
which to produce them, and he is not 
then in a condition to comply with 
the order, his noncompliance cannot 
be punished as a contempt). 


Pa.—Com. ex rel. Smith v. Ransley, 
26 Pa.Dist. 1035. 


Tex.—Cullers v. Birge, 
34 S.W. 986. 


_ Compare Columbia Fire Co. No. 5 v. 
Purcell, 25 La.Ann. 283 (holding that 
where a party, having caused the is- 
suance of a subpcena duces tecum 
which has not been obeyed, has a 
right to ask that the facts which he 
states in his affidavit for the subpcena 


(Civ.App.) 


t 
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be taken as proved, imprisonment of 
the defaulting witness as for con- 
tempt is not proper). 


But see Farnham vy. Colman, 103 N. 
W. 161, 19 S.D. 342, 117 Am.S.R. 944, 
LL RACNGS. ,c85.) 9, Ann: Cas... 314 
(holding that failure to produce docu- 
ments in obedience to a subpoena 
duces tecum cannot be punished as 
contempt, where the statute provides, 
for punishment as contempt of a fail-” 
ure to attend, or a refusal to be sworn, 
testify, or give a deposition, but says 
nothing about the production of docu- 
ments). 


pas Warner v. State, 13 Lea (Tenn.) 


[a] Thus, although a witness ap- 
pears under a Ssubpcena issued by or- 
der of the attorney-general during 
the term of court to testify as to gam- 
ing, if he refuses to answer, he is 
not guilty of contempt, where the at- 
torney-general had no authority to or- 
der such subpcna issued. Warner v. 
State, 13 Lea (Tenn.) 52. 


8. In re Grove, 180 F. 62, 103 C.C.A. 
416 [rev 176 F. 925]; Ex parte Moore, 
269 P. 664, 93 Cal.App. 488; Thomp- 
ee a German Valley R. Co., 22; NJ. 

q 


[a] Where witness is governor of 
the state, the court would hardly en- 
tertain contempt proceedings against 
him for refusing to testify, since it 
will not be presumed that the chief 
magistrate intends contempt, but 
rather that his. action is in accord- 
ance with his views of his official 
duty. Thompson y. German Valley 
ReCo., 22 NA Bas 111. 


9. Cal.—Ex parte Sales, (App.) 24 
P.(2d) 916 [foll In re Santellian, 
(ADD:)> 2Aee ee Ca) OO SS) ix parte 
Moore, 269 P. 664, 93 Cal.App. 488; 
Ex parte Tahbel, 189 P. 804, 46 Cal. 
App. 755. 


Ill.—People v. Newmark, 144 N.F. 
338, 312 Ill. 625; People v. Boyle, 144 
N.B. 342, 312 Ill. 586. 


N.Y.—Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244. 


Pa.—In re Myers & Brei, 83 Pa. 
Super. 383. 
Tex.—Ex parte Medlin, 295 S.W. 


1097, 107 Tex.Cr. 421: 


Compare State v. Howat, 191 P. 585, 
107 Kan. 423 (holding that it is no 
defense to contempt proceedings for 
failure to attend in obedience to a 
subpoena that the witness might be 
asked questions the answers to which 
would tend to incriminate him, since 
until he had appeared and some ques- 
tion had been asked there could be no 
basis for forming a judgment as to 
whether incrimination would result 
and a refusal to answer would be jus- 
tified). 


Privilege of refusing to answer 
questions tending to incriminate wit- 
ness see infra §§ 870-891. 


10. Cal.—State Bar of California 
v. Superior Court in and for Los An- 
geles County, 278 P. 432, 207 Cal. 323; 
Ix parte Moore, 269 P. 664, 93 Cal.App. 
488; Levy v. Superior Court of Cali- 
fornia in and for City and County of 
San Francisco, 239 P. 1100, 74 Cal.App. 
171; Kimball v. Superior Court in and 
for ‘City and County of San Francisco, 
177 P. 488, 38 Cal.App. 761. 
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in the case of a subpoena duces tecum issued by the 
state or government, the knowledge of the existence 
and contents or nature of the documents called for 
-was obtained by a previous illegal search and seiz- 
ure,'? and provided the proceeding is one in which 
the witness may properly be required to testify*® or 


Kan.-—Hanson y. Sward, 140 P. 100, 
92 Kan. 1. 


Mont.—State v. District Court of 
Sixth Judicial Dist. in and for Park 
County, 236 P. 553, 73 Mont. 297. 


N.Y.—Matter of Barnes, 97 N.E. 508, 
204 N.Y. 108; Application of Gil- 
christ, 224 N.Y.S. 249, 130 Misc. 491; 
Application of Gilchrist, 224 N.Y.S. 
210, 130 Mise. 456; People ex rel. 
Roache v. Hanbury, 145 N.Y.S. 483 Laff 
lB (PID WS Pn Sh sa a MG Noy oY! Bi ey ye 
say den 109 N.E. 1090, 215 N.Y. 
88) ]. 


Ohio.—Lindquist v. Hayes, 153 N.B. 
297, 22 Ohio App. 141. 


See Wilson vy. U. S., 59 F.(2d) 390 
(apparently recognizing the rule); 
People v. Heintz, 167 Ill.App. 550 
(recognizing the rule). 


[a] Pertinency as question of law 
for the court.—(1) The pertinency 
and legality of interrogatories ad- 
dressed to a witness is a question of 
law, to be decided by a court of com- 
petent jurisdiction, and is not a mat- 
ter to be decided by a legislative or 
administrative body, or its counsel, 
in an investigation being conducted 
by it (Application of Gilchrist, 224 N. 
Y.S. 210, 130 Mise. 456), (2) nor is it 
to be determined by the witness, who 
cannot refuse to answer on the ground 
that the testimony sought to be elicit- 
ed by the interrogatory is immaterial 
(Wilson v. U. S., 59 F.(2da) 390; Han- 
son v. Sward, 140 P. 100, 92 Kan. 1). 


11. Levy v. Superior Court of Cali- 
fornia in and for City and County of 
San Francisco, 239 P. 1100, 74 Cal.App. 
171. 


12. Silverthorne Lumber Co. v. U. 
S:,.409S:Ct: 182, 251 U.S. 385.04 snd: 
319; U.S. v. Spallino, 30 F.(2d) 865. 


_ Unreasonable searches and seizures 
ry general see Searches and Seizures 
§ 14-38. 


13. State Bar of California v. Su- 
perior Court in and for Los Angeles 
County, 278 P. 432, 207 Cal. 323; Ex 
parte Crouse, 14 Ohio App. 274; Lind- 
say v. Allen, 82 S.W. 648, 113 Tenn. 
517. Compare In re Harrand, 236 N. 
W. 869, 254 Mich. 584 (holding that, 
under a statute prescribing two dis- 
tinct proceedings with respect to in- 
toxicated persons, the first a criminal 
proceeding for punishment, and the 
other a civil proceeding by subpcena 
and interrogation for the discovery 
and apprehension of other violators of 
the law, one who is arrested and tried 
for the criminal offense cannot in the 
same proceeding be held in contempt 
for failure to answer the questions 
prescribed by the statute providing 
for the civil interrogation). 


[a] Not contempt where testimony 
not compellable.—Under Acts (1897) 
p 134 ¢ 14, entitled ‘‘An act to pre- 
serve the purity of elections and de- 
fine and punish offenses against the 
elective franchise,” which provides 
that a person offending against its 
provisions is a competent witness 
against another person so offending, 
and may be compelled to testify upon 
any “trial, hearing, proceeding, or in- 
vestigation,” in the same manner as 
any other person, an offender can be 
compelled to testify only in some 
criminal trial, hearing, proceeding, or 
investigation of some offender against 
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to produce documents;!4 but before punishment may 
be imposed upon him the witness should be given an 
opportunity to purge himself of the contempt. Be 
Mere avoidance of service of a subpcena, however, 
does not ordinarily render the witness liable to pun- 
ishment as for contempt.1® It is no defense, in con- 
tempt proceedings against a witness subpeenaed in a 
eriminal prosecution, that the indictment was not 
sufficient to charge a crime against the defendant 
therein named.1? The fact that the failure of a wit- 
ness to obey a subpena, or his refusal to answer ques- 
tions, may be made a criminal offense by statute does 
not prevent his punishment as for contempt.*® 


Advice of counsel is no justification for the re- 
fusal of a witness to answer questions which are 
legal, constitutional, and material, and does not pro- 
tect the witness from punishment as for contempt ;?° 
and erroneous advice of counsel that a subpeena was 
not properly served, and was a nullity, will not pro- 
tect a witness failing to appear.?° The fact, how- 
ever, that the failure or refusal of a witness to at- 
tend or answer was based on the mistaken advice of 
counsel, given and acted on in good faith, maybe 
considered by the court in determining his punish- 
ment,?+ and will ordinarily make proper a lesser 
punishment than would otherwise be justified. 


Proceedings to punish.?? The complaint or affida- 
vit, in a proceeding to punish a recalcitrant witness 
for contempt,?4 and the evidence,?* must show affirm- 
atively that the witness refused to give legal and per- 
tinent evidence, in a trial before the court or before 
some other court or tribunal having a right to de- 
mand it. 


the act, and cannot be compelled to 24. 
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Punishment.?* An order of commitment for fail- 
ure to appear or testify is not a punishment for 
breach of any criminal law, but is a means of com- 
pelling obedience to lawful orders of the court,?’ al- 
though it also has a punitive element,?* and so its ter- 
mination may properly be conditioned on perform- 
ance of the act required.*® So a witness who contu- 
maciously refuses to answer a proper question, and 
is accordingly adjudged in contempt, may be commit- 
ted to jail until such time as he may answer,?? and 
until any fine which may be imposed on him is paid; 33 
but a commitment for a fixed term is unauthorized 
and void.?2, Mere compliance with his duty is not, 
however, an atonement by the witness for the con- 
tempt, and so, while it satisfies the coercive purpose 
of the commitment, it does not nécessarily relieve 
him from punitive imprisonment for his contuma- 
ciousness.?3 


Review. An order adjudging a witness in econ- 
tempt and directing his commitment is properly re- 
viewed by writ of error.*+ 


[§ 45] e. Damages, Penalties, and Criminal Lia- 
bility for Failure To Obey Subpena—(1) Damages. 
The failure or omission of a witness to appear and 
testify in obedience to a subpeena served upon him 
renders him liable to the party at whose instance he 
was summoned for any damages which result from 
his default,?> including damages resulting from a 
postponement of the trial in consequence of his non- 
attendance;°* and the fact that the court refused 
to punish the witness for contempt, but accepted his 
excuse for failing to attend,.is no ayswer to an ac- 


testify, or be punished for contempt 
for failure to testify, in a civil pro- 
ceeding growing out of a fraudulent 
election. Lindsay v. Allen, 82 S.W. 
648, 113 Tenn. 517. 


[b] Matter of which court has no 
jurisdiction.—A witness is not punish- 
able as for contempt in refusing to be 
sworn or testify in a matter over 
which the court has not jurisdiction. 
State Bar of California v. Superior 
Court in and for Los Angeles County, 
QUSPN4325 20TCal.1323. 


14. State v. Smith, 157 N.E. 327, 
116 Ohio St. 623. 


15. Williams v. People, 103 P. 298, 
46 Colo. 183. 


16. Com. v. Deskins, 4 Leigh (31 
Va.) 685. 

17. People v. Rockola, 178 -N.E. 384, 
346 Ill. 27. 

18. Hanbury v. Benedict, 146 N.Y. 
S. 44, 160 App.Div. 662 [motion den 
109 N.E. 1077, 215 N.Y. 688]. 


Criminal liability of witness see in- 
fra § 48. 

19. Levinstein v. E. I. Du Pont de 
Nemours & Co., 258 F. 662; Applica- 
tion of Gilchrist, 224 N.Y.S. 210, 130 
Misc. 456. 

20. People ex rel. Springs v. 
124 N.Y.S. 205, 139 App.Div. 551. 


21. Levinstein v. E. I. Du Pont de 
Nemours & Co., 258 F. 662. 

22. Baker v. State, 5 S.W.(2d) 3387, 
177 Ark. 138. 

23. Contempt generally see Con- 
tempt §§ 80-131. 


Reid, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Judicial Dist. in and for Park County, 
236 P. 553,73. Mont. 2977. 


25. Hobson v. District Court of 
Linn County, 177 N.W. 40, 188 Iowa 
1062. See Armour & Co. of Delaware 
v. McPhee & McGinnity Co., 285 P. 
942, 87 Colo. 97 (where the evidence, 
in contempt proceedings, was held 
sufficient to show failure to comply 
with a subpcena duces tecum); State 
Vv. Howat, 191 PP. essiby 4107 Kan. 423 
(where the evidence was held suffi- 
cient to show a refusal to testify). 


26. For contempt generally see 
Contempt §§ 132-154. 


As mitigated by reliance on advice 
of counsel see supra text and notes 21, 
22. 


27. Wilson v. United States, 65 F. 
(2d) 621; McCarthy v. Clancy, 148 A. 
551, 110 Conn. 482; Hanson v. Sward, 
140 Ppo00, S2-han. 1. 


28. Wilson v. United States, 65 F. 
(2d) 621; Hanson y. Sward, 140 P. 100, 
92 Kan. ile 


29. McCarthy v. Clancy, 148 A. 551, 
110 Conn. 482. And see cases infra 
notes 30, 31. 


30. Hanson v. Sward, 140 P. 100, 
92 Kan. 1; Ex parte Hanson, 105 P. 
694, 80 Kan. 783; Ex parte Creasy, 148 
po 914, 243 Mo. 679, 41 L.R.A.N.S. 
78. 

31. Ex parte Hanson, 105 P. 694, 
80 Kan. 783. 


32. Ex parte Creasy, 148 S.W. 914, 
243 Mo. 679, 41 L.R.A.N.S. 478. 


33. Wilson v. United States, 65 F. 
(2d) 621. 


) ck. UaS vob 5 ae of Intoxicat- 
ing Liquor, 297 F. 411. 


35. Cal.—Nolan v. Grider, 67 P. 9, 
135 Cal. 49. 


Mich.—Prentiss  v. 
Dougl. 5. 


sie oe et v. Hamilton, 16 Mo. 


N.J.—Thompson v. German Valley 
RCO. 22) Ne diq. tld 


N.Y.—Hurd v. Swan, 4 Den. 75. 


Eng.—Couling v. Coxe, 6 C.B. 703, 
60 B.C.L. 703, 136 Reprint 1424; Pear- 
eon v. Lles, y) Doug}. 556, 99 Reprint 


ta] Governor of state is, like oth- 
er citizens, liable to respond in dam- 
ages to any party injured by his re- 
fusal to appear and testify. Thomp- 
son vias German Valiey R. Co., 22 N.J. 
qd. 


[b] Even though plaintiff did not 
have good cause of action in the pro- 
ceeding in which the subpoena was 
issued, he may sue the defaulting wit- 
ness if the evidence of the latter was 
material on any of the issues. Coul- 
Ing v. Coxe 6:CiB. 103, 60) BL. CilnevOo, 
136 Reprint 1424. 


[c] Not necessary that jury he 
sworn.—It is not necessary, in order 
to entitle a party to recover damages 
from a defaulting witness on account 
of his failure to attend, that a jury be 
impaneled and sworn in the proceed- 
ing in which the witness was sub- 
ese Hurd v. Swan, 4 Den. (N.¥.) 


36. Prentiss.v. Webster, 2 Dougl. 
(Mich.) 5. 


Webster, 2 


i 


§§ 45-47] 


ticn for damages for such nonattendance.** The law 
will not, however, imply a loss from the mere fact 
of disobedience to a subpeena,’® and it is incumbent 
on one seeking to recover damages to show that he 
suffered some injury on account of the witness’ fail- 
ure to attend.°® Thus, in order to enable one to re- 
cover damages for the postponement of a trial, it 
must appear that the failure to try the cause was on 
account of the witness’ absence;*® and where the 
fact which he desired to prove by the defaulting 
witness could have been proved in another way, no 
right to recover damages exists.4+ A complaint, in an 
action for damages, is insufficient where it does not 
disclose the nature of the cause in which the witness 
was subpeenaed, or the relevance or materiality of 
the evidenee which was expected to be elicited from 
him.*? 


[§ 46] (2) Penalty or Forfeiture**—(a) In Gen- 
eral. In some jurisdictions, under statutes so pro- 
viding,** a witness who fails to attend at a trial or 
hearing in obedience to a subpeena served on him be- 
comes subject to a penalty,*® or lable to a forfeiture 
of a prescribed amount to the party aggrieved by his 
default,*® provided, ordinarily, his evidence is ma- 
terial,#7 and he has been tendered or paid his fees 
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and expenses, where that is required.** Unless oth- 
erwise provided by the statute, it is not necessary, to 
entitle a party to maintain an action for such a 
penalty or forfeiture, that the failure to attend shall 
have been willful,*® or that a jury shall have been 
impaneled and sworn in the cause in which the wit- 
ness was subpmnaed;°° and even where the ha- 
bility is imposed only in eases of willful failure to 
obey the subpoena, an intentional failure, as distin- 
guished from an accidental or unavoidable one, is all 
that need be shown.°? 


[§ 47] (b) Proceedings for Enforcement. Pro- 
ceedings to enforce a penalty or forfeiture against a 
defaulting witness must, of course, be in compliance 
with the statute providing therefor,®? as by a motion 
in the name of the state,°* or by judgment nisi and 
scire facias thereon,®4 or by an ordinary civil ac- 
tion instituted by the party injured by the witness’ 
disobedience.®® The liability incurred by a witness 
in default is several in its nature, and the remedy to 
enforee it is against him alone, and cannot be united 
with a proceeding against other witnesses in like 
default.°® In proceedings against a defaulting wit- 
ness it must be made to appear that he was properly 
subpeenaed,°* and that the subpoena was served at the 


37. Prentiss v. Webster, supra. 


38. Couling v. Coxe, 6 C.B. 703, 60 
E.C.L. 708, 136 Reprint 1424. 


39. Nolan v. Grider, 67 _P. 9, 135 
Cal. 49; Courtney v. Baker, 7 Den. (N. 
Y.) 27 [foll Carrington v. Hutson, 28 
Mun (N.Y...) 3724. 


40. Hurd v. Swan, 4 Den. 
thar 

41. Heermans_ v. 
Wend. (N.Y.) 636. 


GN. Yi5) 


Williams, 11 


42. Nolan vy. Grider, 67 P. 9, 135 
Cal. 4 
43. Penalties and forfeitures gen- 


erally see Fines, Forfeitures and Pen- 
alties §§ 43-161. 


44. See statutory provisions; and 
cases infra notes 45-51. 
45. Rhinehart v. State, 117 S.W. 


508, 121 Tenn. 420, 17 Ann.Cas. 254. 


46. Maclin v. Wilson, 21 Ala. 670; 
Nolan v. Grider, 67 P. 9, 1385 Cal. 49; 
Nelson v. Ewell, 2 Swan (Tenn.) 271; 
Pearson y. Iles, 2 Dougl. 556, 99 Re- 
print 352. 


[a] In criminal cases the forfei- 
ture is to the state. Nelson vy. Hwell, 
2 Swan (Tenn.) 271. 


47. Courtney v. Baker, 3 Den. (N. 
Y.) 27 [foll Carrington v. Hutson, 2 
Bum) CNY.) 3711; EBombard yv. Smith, 
GO P7338,707, 37 Or. 23. 


[a] Admission of party that wit- 
ness knew nothing about matter in 
controversy is admissible in evidence, 
in a suit to recover a statutory penal- 
ty for the witness’ failure to obey a 
Subpena, since the witness is not lia- 
ble to the penalty unless his evidence 
was material. Courtney v. Baker, 3 
Den, (N.Y.) 27 [foll Carrington v. 
Hutson, 28 Hun (N.Y.) 371]. 


[b] Mere payment to witness of 
his fees and mileage is not sufficient 
to entitle the party requiring his at- 
tendance to recover the penalty for 
nonattendance, but it must be shown 
that the witness was material, and 
that damage resulted from his nonat- 
tendance. Lombard v. Smith, 60 P. 
388, 707, 3% Or. 23. 


48. Rex vy. Chisholm, 35 N.S. 505. 
Necessity of payment or tender of 


4 


fees and expenses see supra § 43. 


49. In re'Pierce, 79 S.E. 507, 163 
N.C. 247; State v. Thomas, 11 Lea 
(Tenn.) 113. 

50. Hurd v. Swan, 4 Den. (N.Y.) 
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51. In re Pierce, 79 S.E. 507, 163 
NiGa 2a: 
“Willful” 68 C.J. p/266. 


52. Durden v. State, 32 Ala. 579. 
And see cases infra notes 53-55. 


53. Rhinehart v. State, 117 S.W. 
508, 121 Tenn. 420, 17 Ann.Cas. 254. 


54 State v. Herndon, 5 N.C. 269; 
Rogers v. Goins, 32 S.W. 197, 95 Tenn. 
361; Upton v. Girdner & Harvy, 8 
Baxt. (Trenn.) 183;. State v. Dill, 2 
Sneed (Tenn.) 414; Nelson v. Ewell, 
2 Swan (Tenn.) 271. f 


[a] Judgment nisi essential—A 
scire facias cannot issue against a 
defaulting witness to appear and 
show cause why a judgment should 
not be rendered against him where 
there is no judgment nisi on which 
to base the scire facias. Rogers v. 
Goins, 32 S.W. 197, 95 Tenn. 361. 


[b] Judgment for exact amount of 
penalty.—The judgment must be for 
the exact amount of the penalty. 
State v. Dill, 2 Sneed (Tenn.) 414. 


[ec] Issuance of scire facias after 
term.—Where the clerk of a chancery 
court has failed to issue a scire facias 
during the term at which a judgment 
nisi against a witness had been ren- 
dered, an alias scire facias may prop- 
erly be issued at the next term, re- 
quiring defendant to Show cause why 
the judgment nisi should not be made 
absolute. Upton v. Girdner & Harvy, 
8 Baxt... (Tenn,) 183) (Lexpliwand | dist 
Kincaid v. Rogers, 3 Sneed (Tenn.) 1]. 


[d] Application for remission.— 
A witness for the state, who is call- 
ed out upon his recognizance, and has 
judgment nisi entered against him 
thereon, may apply for a remission 
of the forfeiture, if he do it before 
a scire facias is issued against him, 
State v. Herndon, 5 N.C. 269. 


{e] In criminal cases the judg- 
ment should be in the name of the 
state, to which the forfeiture goes. 


Nelson v. Ewell, 2 Swan (Tenn.) 271. 


Nolan’ v. Grider, 67 P:-9,-135 
Cal. 49; Smith vy. Merwin, 15 Wend. 
(N.Y.) 184. 


[a]. Joinder of connts for penalty 
and damages.—(1) Under a statute 
authorizing the recovery of damages 
and also a penalty against witnesses 
for nonattendance when duly sub- 
poenaed, and giving the “proper ac- 
tion” for the injury complained of, 
a count in case and a count in debt 
may be joined in the same declara- 
tion. Smith v. Merwin, 15 Wend. (N. 
Y.) 184. (2) Actions for damages for 
failure of witness to obey subpcena 
see supra § 45. 


56. Nelson vy. Ewell, 2 Swan 
(Tenn.)' 271. 

57. Spence v. Simmons, 21 Ala. 
563; Emanuél v. Ketchum, 21 Ala. 
257; McCall v. Butterworth, 8 Iowa 
329; Smith v. Barger, 9 Yerg. (Tenn.) 
322; Mattock v. Wheaton, 10 Vt. 493. 


See State v. Butler, 8 Yerg. (Tenn.) 
83 (holding that a witness who fails 
to attend on subpcena to appear be- 
fore the grand jury is not liable to a 
forfeiture, ‘since he should be sum- 
moned to appear before the court to 
give evidence to the grand jury). 


[a] Place of summonings.—It is. 
not necessary that the witness should 
have been summoned in the county 
in which he resided, to incur the for- 
feiture for nonattendance. Smith v. 
Barger, 9 Yerg. (Tenn.) 322. 


[b] Service by unauthorized person. 
—Where service of writs is requir- 
ed_to be made by an Officer, or by an 
indifferent person named or deputed 
by the authority issuing the writ, the 
service of a subpcena by one who is 
not an officer and not named as deput- 
ed is not sufficient to subject the wit- 
ness to a penalty for disobedience to 
we ping haan Mattock v. Wheaton, 10 


[c] Showing of delivery of copy.— 
(1) In an action for damages for fail- 
ing to obey a sSubpena, it is not in- 
dispensably necessary that the re- 
turn of the officer should show that a 
copy of the subpcena was delivered 
to the witness, but this may be shown 
by other evidence. McCall v. Butter- 
worth, 8 Iowa 329. (2) Necessity of 
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proper time,®* and that his fees and expenses were 
paid or tendered to him, where necessary.°® A 
seire facias should set out the subpeena, either ver- 
batim or substantially,°° show at what day and 
term the witness was bound to appear,®? set out 
in substance the judgment nisi against the wit- 
ness,®? and state distinctly the legal grounds of 
his liability,°* and must be properly served on 
him ;°* but a demurrer which does not state any spe- 
cific objection to a scire facias should be overruled.®° 
Tt has been held that a defaulting witness, at least 
in a civil case, may upon scire facias excuse himself 
for his failure to attend by his own oath;°® but there 
is also authority to the contrary.®? 


[§ 48] (3) Criminal Liability.°* Under a statute 
making a witness who refuses, without reasonable 
cause, to obey a subpena, or to be sworn and inter- 
rogated, or to produce books or papers required, 
guilty of a misdemeanor,®® the question whether the 
default or disobedience of a witness is without rea- 
sonable cause is for the court to determine.*° 
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a judgment renferéd ‘thereon. Catoe 


-1§§ 47-49 


[§ 49] 2. Attachment—a. In General. Where a 
witness who has been duly subpenaed fails to attend 
in response to the writ,71 or, having attended, ab- 
sents himself or departs without authority,’? an at- 
tachment may issue against him to compel his at- 
tendance; and where a witness appears in response 
to a subpoena duces tecum,’* but neglects or refuses 
to produce the papers or books which he was com- 
manded to bring with him, the party at whose in- 
stance the subpoena was issued may be allowed to pro- 
ceed by attachment.74 The issuance of an attach- 
ment is not, however, a necessary consequence of non- 
attendance in obedience to a subpcena,‘® or a matter 
of absolute right,7® and the court is not bound to or- 
der the attachment of the witness 6x mero motu on 
his failure to appear,’* but the matter rests in the 
discretion of the court,7® which, in denying an appli- 
cation, may charge applicant with costs where it was 
improvidently made.*® Thus, an attachment may be 
refused where a satisfactory reason for nonattend- 
ance is shown,®° as where the witness is sick and un- 
able to attend court,*! or where he lives a consider- 


delivery of copy of subpoena see su- C who has been subpcenaed to attend on 
pra v. Harrison, 3 Port. (Ala.) 219. a particular day, and not from day to 
[d] Where witness was a party to h day, if he attends on such day and 
Pe a a Sich une at cndance was an Se Vv. sites ” re Wis afterward departs). 
required, no technical objection to the " Ivingston v. Lucas, a. : 73. Subpoenas duces tecum in ge 
regularity or sufficiency of the sub- 67. Gi r P e rh a cen 
eS Grecia pevtautioreda to prevail, pats Duke v. Given, 4 Yerg. (Tenn.) | eral see supra §§ 32-42. 
in a suit to recover damages for fail- J iP pn I A, , , 
ing to obey the same. McCall y. But-|,,68- Statute imposing criminal lia- | y y 39 0 Pent a ee 
terworth, 8 Iowa 329. bility as precluding punishment of | ~ a 
. ) A witness for coutempt see supra § 44 75. ‘U. S. v. Cooper, 25 F.Cas.No. 
ee ac Kineaid, 11)/text and note 18. 14,861, 4 Dall. (Pa.) 341, 1 L.Ed. 859. 
59. McKeon v. Lane, 1 N.Y.Super. 69. See statutory provisions. 76. Jaiwvyis v. State, 126 So. 127, 
319; Hurd v. Swan, 4 Den. (N.Y.) 75;| 70. Dunham _v. Ottinger, 154 N.E. | 220 Ala. 501. ‘ 
Rex v. Chisholm, 35 N.S. 505. | 298, 243 N.Y. 423 [error dism 48 S.Ct. 77. Jarvis v. State, supra. 
Necessity of payment or tender of 212, 276 U.S. 592, 72 L.Wd. 721]. 78. Jarvis v. State, 126 So.-127, 220 
fees and expenses see supra § 43. 71. U.S.—Hodgson v. Butts, 12 F.| Ala. 501; People v. Marseiler, 11 P. 


Cas.No. 6,563, 1 Cranch C.C. 447, 


503, 70 Cal. 98; Huffer v. Viskovsky, 


69. Emanuel v. Ketchum, 21 Ala. 62 Ill.App. 94; Stephens vy. Pe 
2615 Smith v. Barger, 9 Yerg. (Tenn.) Fla.—Green vy. State, 17 Fla. 669. | Nay, 549 aft 4 ParuCn., 3961. aa 
3 

: Ga.—Pullen v. Cleckler, 132 S.B. i 

[a] Setting out substance suffi-|761, 162 Ga. 111. ace cae Melville, 1 B.D. 


cient.—It is sufficient to set out the 


substance of the subpcna, without 
setting it out verbatim. Smith v. Mo.—State v. Olds, 
Barger, 9 Yerg. (Tenn.) 322. ase Mo. 305; 


61. Emanuel v. Ketchum, 21 Ala. 


257; State y. Lacy, 3 Humphr. (Tenn.) 24 
225. 0. 


State v. Hopper, 71 Mo. 


N.H.—State -v. Tebbetts, 54° N.H. 


Mass.—Com. v. Carter, 11 Pick. 277. 


[a] Thus, where a witness had a 
sufficient excuse for not attending on 
the day on which. he was summoned, 
which he disclosed to the party when 
he was served, and offered to attend 
the next day on which legal business 
could be transacted, but the party 


116 S.W.. 1080, 


62. Spence v. Simmons, 21 Ala. 
563; Gwynn v. State, 1 So. 237, 64 
Miss. 324. 


[a] Material variamce (1) between 
a judgment nisi against a defaulting 
witness and a scire facias thereon is 
fatal. Gwynn v. State, 1 So. 237, 64 
Miss. 324. (2) Thus, where a judg- 
ment nisi had been rendered ‘for a 
failure to appear and testify before 
the grand jury,” etc., and a scire faci- 
as was issued to show cause why a 
judgment should not be entered for a 
failure to appear ‘‘to answer to the 
State of Mississippi on a charge pre- 
ferred against him,” etc., there was a 
fatal variance, which necessitated the 
amendment of the writ. Gwynn v. 
State, supra. 


Gsarn Knott: tiv.ulSmith,. -2:, Sneed 
(Tenn.) 244; State v. Lacy, 3 Humphr. 
(Tenn.) 225. 


64 Catoe v. Harrison, 3 Port. 
(Ala.) 219. 
{a] Absence of return fatal.—The 


fact that no return appears on a scire 
facias issued against a defaulting wit- 
ness is sufficient ground for reversing 


seater wae Os v. Trumbull, 4 N.J.Law 


N.Y.—In re Union Bank of Brook- 
lyn, 132 N.Y.S. 905, 73 Misc. 404; Peo- 
ple v. Vermilyea, 7 Cow. 108; Andrews 
v. Andrews, 2 Johns.Cas. 109, Col.Cas. 
£20 Col S&C: Cas. (12 ys But see Perry. 
v. Mitchell, 5 Den. 537 (holding that, 
although a witness may be arrested 
and punished for a contemptuous re- 
fusal to appear and give evidence, the 
law does not authorize his being 
panes forcibly into court to testi- 
y). 


Pa.—Bowen v. Thornton, 9 Wkly.N. 
Cero be 


Tex.—Washington y. State, 239 S.W. 
961, 91 Tex.Cr. 546. 


Ont.—Re Anderson, 18 Ont.L. 362, 
13 Ont.W.R. 1082; Deadman v. Ewen, 
27M, COB 17 6s 


See State v. Owens, 120 So. 631, 
167 La. 1016 (recognizing rule). 


72. Johnson vy. Williston, 7 N.B. 
171. Compare Rainville v. Powell, 3 
U.C.Q.B. (Ont.) 128 (holding that at- 
tachment will not issue for a witness 


moved for an attachment, the attach- 
ment was refused and the _ party 
charged with costs thereon... Chalm- 
ohe v. Melville, 1 E.D.Smith (NY.) 


80. Ex p. Beebees, 3 F.Cas.No. 1,- 
220, 2 Wall.Jr. 127; U. S. v. Cooper, 25 
F.Cas.No. 14,861, 4 Dall. (Pa.) 341, 1 
L.Ed. 859; Chalmers v. Melville, 1 E. 
D. Smith (N.Y.) 502. And see cases 
infra notes 81, 82. 


81. Terry v. State, 25 Sowd76, 120 
Ala. 286; Gardner v. U. S., 82 S.W. 
704, 5 Ind.T. 150; State v. McCarthy, 
9 So. 498, 43 La.Ann. 541; State vy. 
Waring, 95 S.E. 148, 109 S.C. 52. See 
Butcher v. Coats, 1 Dall. (Pa.) 340, 1 
L.Ed. 166 (where witnesses, having 
been brought before the court by at- 
tachment, were discharged on show- 
ing that they were so much indis- 
posed as to be incapable of attend- 
ing). 

[a] Where bringing witness into 
court would endanger her life, because 
of the critical condition of her health, 
the application to arrest her person 
is properly refused. State v. Waring, 
Obese. LesN £09> SGs 52. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 49-51] 


able distance from the place at which court is held 
and has been subpenaed only the day before the 
trial.8? Similarly, an attachment may properly be 
refused where its necessity or usefulness is not made 
to appear,®® as where it is not shown what is expect- 
ed to be proved by the witness,°* or that his testi- 
mony will be material,*> or where the testimony 
which he is expected to give is cumulative only,*® 
or for any reason not admissible,8? or where it is 
not shown that he is within the jurisdiction of the 
court,’§ or that his presence can be obtained if an 
attachment is issued,®*® or, in the case of a female wit- 
ness, where it is not shown why her testimony could 
not be secured by deposition,®® or wherein her depo- 
sition already on file does not make a full disclosure 
of the facts;°! and an attachment for a witness eall- 
ed to substantiate grounds set up for a new trial is 
properly refused where due diligence was not used 
to secure the attendance of the witness for the tri- 
ale 


As due process of law.°? No denial of due process 
of law results from the attachment of a witness and 
bringing him before the court or officer by whom his 
presence is required for the sake of obtaining his 
evidence.°* 


[§ 50] b. Necessity for Service of, and Disobedi- 
ence to, Subpena. A court has power, in the exer- 
cise of a sound discretion, to issue an attachment or 
warrant for the arrest of one whose testimony is 


s2. Fairclaim v. Putnam, (Mich. T. 97. 
6 Wm. IV) 2 Ont. Case Law Dig. p 


2524. 
83. See cases infra notes 84-91. 


Caldwell, 
Gea eso 


WITNESSES 


U.S.—Ex parte Peck, 19 F.Cas. 
No.) 10,885, °3 (Blatchf. 113% 
25 F.Cas.No. 14,708, 2 Dall. 
1 L.Ed. 404. 
U. S. ex rel. Cunningham, 49 S.Ct. 452, 
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needed as a witness, without a previous subpcna, 
where there is good reason to believe that otherwise 
the witness will not be fortheoming.®® As a gener- 
al rule, however, an attachment to compel the at- 
tendance of a witness cannot issue unless, or until, 
the witness has been duly served with a proper sub- 
pena, with a tender or payment of his fees and ex- 
penses where necessary,®® and has failed to appear 
in obedience to the direction of the writ,®* or is oth- 
erwise in contempt of the court by failing or refusing 
to obey its mandate,®® except where the legal formali- 
ties of serving the subpoena have been waived or dis- 
pensed with by the witness.°® Moreover, the party 
seeking the attachment must have subpenaed the wit- 
ness, and it is not sufficient that he has been sub- 
penaed by the adverse party.” Where a statute per- 
mits the deposition of particular classes of witness- 
es to be used in place of their testimony ore tenus, 
a witness belonging to one of such classes should not 
be compelled by attachment to attend at the trial un- 
less he has failed, when duly summoned, to appear 
and give his deposition. A witness who has been 
subpoenaed to attend merely on a particular day, and 
not from day to day, is not liable to attachment if 
he is present on the day specified, although he aft- 
erward departs.4 


[§ 51] ¢. Application for Attachment. It is in- 
cumbent upon the party desiring the issuance of an 
attachment to compel the attendance of an absent 
witness to apply therefor;> but a written applica- 


thereof was had upon him outside the 
county in which he resides, even 
though he may have accepted a wit- 
ness fee. Anonymous, 2 Ohio Dec, 
(Reprint) 407, 2 West.L.J. 608. 


Una Sis Ve 


See Barry v. 


84 People v. Marseiler, 11 P. 503, 
70 Cak. 98. 


85. People v. Marseiler, 11 P. 503, 
70 Cal, 98; State v. Crispino, 98 So. 
623, 154 La. 1013; State v. Johnson, 
iT So:, 67079 41. La. Ann... 674,,.. Buti.see 
Southward vy. Bowie, 5 Mart.N.S. (La.) 
151 (holding that an attachment is 
not to be refused for want of a show- 
ing that the testimony of the witness 
will be material, especially since the 
process of attachment cannot delay, 
but will accelerate, the trial). 


86. St. Louis & S. F. R. Co. v. Kil- 
patrick, 54 S.W. 971, 67 Ark. 47; State 
v. Johnson, 7 So. 670, 41 La.Ann. 574; 
Cline v. State, 31 S.W. 175, 34 Tex. 
es at 


Dp. eae oy 
268. Mass. 101. 


88. State v. Crispino, 98 So. 
154 La. 1013. 


g9. State v. Crispino, supra. 


90. City of Dallas v. Lentz, 
Civ.App.) 81 S.W. 55. 


91. City of Dallas v. Lentz, supra. 


92. State y. Johnson, 7 So. 670, 41 
La.Ann. 574. 


93. Due process of law in general 
see Constitutional Law §§ 956-1099. 


94. In re Union Bank of Brooklyn, 
133 N.Y.S. 62, 147 Afpp.Div. 593 [rev 
on other grounds 97 N.H. 737, 204 N.Y. 
313]. 

95. Barry v. U. S. ex rel. Cunning- 
ham, 49 S.Ct./452, 279 U.S. 597, 73-1, 
Ed. 867 [rev 29 F.(2d) 817 (rev 25 F. 
(2d) 733)]. 

96. Necessity of tendering or pay- 
ing witness fees in advance see supra 


Wallace, 163 N.E. 870, 


623, 


(Tex. 


v 


279 U.S. 597, 73 L.nd. 867 [rev 29 F. 
(2d) 817 (rev 25 F.(2d) 733)] (where 
it was said that this is the practice 
generally to be followed). 


Ala.—Myers v. State, 95 So. 331, 19 
Ala.App. 98. 


Ark.—Moon vy. State, 262 S.W. 658, 
164 Ark. 486. 


Ky.—Robinson y. Commonwealth, 
199 S.W. 28, 178 Ky. 557. 


La.—State v. Johnson, 7 So. 670, 
41 La.Ann. 574; State v. Allemand, 
25 La.Ann. 525, 


TAA eee eo v. Trumbull, 4 N.J.Law 


Ohio.—Anonymous, 2 een Dec. (Re- 
print) 407, 2 West. wha 60 


Pa.—Trimble, Sides & ag v. Mul- 
hollen, 8 Pa.Dist. 441. 


Tex.—Cline v. State, 31 S:W. 175, 
34. Tex,Cr,. 415; _Tooney vy... State, 5 
Tex.App. 163. 


Ont.—HEast Nissouri v. Cogswell, 2 
Ont. Pr: 1385. 


And see cases infra notes 1, 2. 


[a] Where issuance of subpoena 
not shown to be proper.—Where no 
preliminary evidence had been given 
before the commissioner, prior to his 
issue of a subpcena, showing the case 
to be one in which a de bene esse ex- 
amination could be lawfully had, the 
federal circuit court refused to grant 
a writ of attachment against the wit- 
ness. Hx p:,Peck, 19 F.Cas.No. 10,- 
885, 3 Blatchf. 113. 


[b] Service of subpcena outside 
county of witness’ residence.—An at- 
tachment will not issue for a witness, 
because of his nonattendance in re- 
sponse to a subpeena, where service 


[c] Return of subpena, showing 
service, essential.—It is not proper to 
issue an attachment for a witness un- 
til there is evidence, in the shape of 
a return of the subpcena, showing that 
the witness had been duly summoned. 
ry ie v. State, 262 S.W. 658, 164 Ark. 


98. Myers v. State, 95 So. 331, 19 
Ala.App. 98. 


id Feree v. Strome, 1 Yeates (Pa.) 
303. 
5 1. Beaulieu v. Parsons, 2 Minn. 
re 


2. Beaulieu v. Parsons, supra. 


3S. St. Louis & S. BF. R. Co, v.: Kil- 
patrick, (54 j/Saw., 971, 6% “Ark 47, 


4. Rainville vy. Powell, 3 U.C.Q.B. 
Cnt») 12:8: 


5. State v. Olds, 116 S.W. 1080, 
217 Mo. 305; Knight’s Lessee v. Pe- 
chen, 1 Yeates (Pa.) 18. See Dice v. 
Johnson, 199 N.W. 346, 198 Iowa 1093 
(holding that an oral and informal 
suggestion or request for an attach- 
ment, made in the course of a dis- 
cussion between counsel and the 
court, apparently for the purposes of 
the record only, and not pressed or 
asserted in such way as to call for any 
ruling from the court on the right to 
have an attachment, did not bind the 
court to issue such process). 


[a] Application at nisi prius or in 
bank.—Where the attendance of a 
witness can be obtained in time for 
the trial, an attachment may be is- 
sued at nisi prius; but where the 
action has been postponed for the 
term, application must be made to 
the court in bank. Knight’s Lessee 
v. Pechen, 1 Yeates (Pa.) 1 
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tion is not necessary, an application in open court 
being sufficient.° It has been held that, in a crim- 
inal ease, defendant’s application for an attachment 
for a witness should not be denied merely because it 
does not recite the facts expected to be proved by 
the witness, but only states their materiality as a con- 
clusion of law.’ 


[§ 521 d. To Whom Directed. An attachment is- 
sued by a federal court to compel the attendance of 
a witness should be directed to the marshal of the 
court by which the attachment is issued,® even 
though the witness lives in another district.° 


[§ 53] e. Execution and Return. An officer at- 
taching or arresting a witness is without authority to 
search him, or lock him up, before taking him before 
the court or magistrate.t° A return of an attach- 
ment for a witness in a criminal case that he “could 
not be found” is insufficient, as the officer should 
state what inquiry and search he made.1? 


[§ 54] 3. Habeas Corpus ad Testificandum!?—a. 
In General. Where a person whose attendance as a 


witness is desired is lawfully restrained of-his liber-* 


ty, as where he is in prison, or in an insane asylum, 
his attendance is secured by means of a writ of ha- 
beas corpus ad testificandum, which is directed to the 
custodian of the witness, and requires him to have 
the body of the witness in the court at the time of 
the trial in order that such witness may give his tes- 
timony.!* Such writ is available where a person un- 
der detention wishes to testify for himself, as well as 


G. Belton v. State, 7 S.W.(2d) 1076,; by the state 
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in such a proceeding. 
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where his testimony is desired by another,!* and, ex- 
cept as otherwise provided by statute,t® where he is 
serving a sentence as well as where he is awaiting 
trial.16 The power to issue such process is inherent 
in the courts,!7 and in some jurisdictions is con- 
firmed,1® but in others superseded,*® by statute. 


[§ 55] b. Application for Writ, and Issuance. In 
order to procure the issuance of a writ of habeas cor- 
pus ad testificandum, it is necessary to make an appli- 
cation therefor to the court or judge,?°® and strict 
proof of the materiality of the testimony, and of the 
necessity of the attendance of the prisoner as a wit- 
ness, is required.?! It is within the diseretion of the 
court to grant or refuse the writ,?**and abuse of the 
process should not be permitted ;?*sbut if it appears 
that the application is in good faith and the testi- 
mony is material and important, the application for 
the writ should be granted.?* 


Time of application. An application for a writ of 
habeas corpus ad testificandum, made on the day as- 
signed for the trial of the cause, is not timely, where 


applicant has known for a considerable period the 


whereabouts of the witness, and that the case is set 
for trial on such day.?° 


[§ 56] ce Compliance and Enforcement. When 
served with a writ of habeas corpus ad testificandum 
calling for the production as a witness of one law- 
fully restrained of his liberty, the sheriff, jailer, or 
other custodian of such person is bound to bring him 
into court to give his testimony, provided, where the 


19. See statutory“provisions; and 


cases infra this note. 


110 Tex.Cr. 142 [disappr Scott v. 
State, 185 S.W. 994, 79 Tex.Cr. 474]. 


7. SEMLOOLeNV. state, (Tex.Cr.) 33 S: 
WwW. 980. 


SoU Se a Ven Potters. 2eeh.CasiNo. 
16,075. 
957 O2tSiav2 otter, supra. 


10. Gordon v. Denison, 22 Ont.App. 
315 [rev 24 Ont. 576]. 


11. State v. Boitreaux, 31 La.Ann. 
188. 
12. Defined see Habeas Corpus § 1 


note, 1 [ez]. 


13. U.S.—United States v. Schultz, 
37 F.(2d) 619; In re Thaw, 166 F. 71, 
91 C.C.A. 657, Ann.Cas.1915D, 1025. 


Cal.—People v. Willard, 28 P. 
92 Cal. 482. 


Ga.—Roberts v. State, 72 Ga. 673. 


Ky.—Hayden v. Commonwealth, 131 
S.W. 521, 140 Ky. 634. 


Pa.—Com. v. Ross, 13°Pa.Dist. 493. 


Can.—Spellman v. Spellman, 10 Can. 
L.T.Occ.Notes 20. 


Alta.—Sessions v. Sessions, 15 Alta. 
L. 241. 


14. Van Vlissingen v. Van Vlis- 
singen, 173 Ill. App. 124; Com. v. Ross, 
13 Pa.Dist. 493. 


15. See statutory provisions; 
cases infra this note. 


[a] Statute forbidding writ as not 
applying to state in criminal prosecu- 
tion.— A statute forbidding the issu- 
ance of the writ of habeas corpus ad 
testificandum for a witness under sen- 
tence for a felony does not apply to 
the state in a criminal prosecution, 
and such writ may issue to procure 
the attendance of a witness desired 


585, 


and 


State v. Jones, 97 °S.H. 32, 176 N.C. 
1025", x parte. Harris; 73)°N.C.2 65: 
State v. Adair, 68 N.C. 68. 


[b] Constitutionality of statute.— 
A statute authorizing courts to issue 
a writ of habeas corpus to compel the 
production, for examination as a wit- 
ness, of any person detained in jail or 
prison for any cause “except a sen- 
tence for felony” is, if intended to lim- 
it the use of the writ, to that extent 
unconstitutional, under a provision of 
the constitution of the state giving 
the circuit courts jurisdiction over 
criminal cases, since the courts cannot 
try such cases without witnesses, and 
it is essential to their jurisdiction and 
the administration of justice that they 
have power to compel the production 
and attendance of witnesses, or, in 
other words, they have inherent power 
to compel such production or attend- 
ance by proper process. State ex rel. 
Rudolph v. Ryan, 38 S.W.(2d) 717, 327 
Mo. 728. 


16. Com. v. Ross, 13 Pa.Dist. 493. 
17. U.S.—Gibson v. U. S., 53 F.(2d) 


721 [cert den 52 S.Ct. 458,°285 U.S. 
557, 76 L.Ed. 946]. 


Mo.—State ex rel. Rudolph v.. Ryan, 
88 S.W.(2d) 717, 327 Mo. 728. 


N.Y.—People v. Sebring, 35 
237, 14 Misc. 31,9 N.Y.Cr. 545. 


Pa.—Com. v. Ross, 13 Pa.Dist. 493. 


Alta.—Sessions v. Sessions, 15 Alta. 
Ter 241: 


See Ex parte Brown, 91 So. 306, 206 
Ala. 528 [den cert State v. Brown, 89 
So. 862, 18 Ala.App. 205] (recognizing 
rule). 


18. United States v. Schultz, 37 F. 
(2a) 619; Peo. v. Kersten, 109 N.E. 
LODZ, 23:9: LI 597s 


IND CASH 


[a] Statute providing for taking 
testimony of convicts on interroga- 
tories and notice.—A statute provid- 
ing that the testimony of convicts 
may be taken in civil suits on inter- 
rogatories and notice supersedes the 
common law writ of habeas corpus ad 
testificandum. Scott v. Parker, 113 
So. 495, 216 Ala. 321; Ex parte Brown, 
91 So. 306, 206 Ala. 528 [den cert State 
v. Brown. 89 So. 862, 18 Ala.App. 205, 
and foll State ex.rel. Reese v. Monte- 
vallo Mining Co., 92 So. 926, 18 Ala. 
App. 697, and Turner yv. State, 96 So. 
942, 19 Ala.App. 698]. 


20.- Peo. v. Willard, 28 P.. 585, 92 


Cal. 482; State v. Cole, 114 A. 201, 31 
Del. 279. 
21. Peo. v. Willard, 28 P. 585, 92 


Cal. 482; State ex rel. Rudolph v. 
Ryan, 88 S.W.(2d) 717, 327 Mo. 728. 
See Gibson v. U. S., 53 F.(2d) 721 
[cert den 52 S.Ct. 458, 285 U.S. 557, 76 
L.Ed. 946] (where the showing was 
held insuriicient). 


22. Gibson v. U. S., supra; State 
ex rel. Rudolph v. Ryan, 38 S.W.(2d) 
717, 327 Mo._728. 


23. State ex rel. Rudolph v. Ryan, 
38 S.W.(2d) 717, 327 Mo. 728. See Peo. 
v. Turney, 113 N.B. 105, 278 Til, 546 
(holding that a judge should not have 
issued a writ of habeas corpus ad tes- 
tificandum, for the production of one 
serving a sentence under a conviction 
of crime, where heshad presided at the 
trial of such person, and knew that 
there was nothing concerning which 
he could testify that was material to 
the matter under investigation). 


24 State ex rel. Rudolph v. Ryan, 
38 S.W.(2d) 717, 327 Mo. 728. 
25. ‘Gibsoncyv. U.S.) 53. Baczd)ave 


[cert den 52 S.Ct. 458, 285 U.S. 557, 76 
L.Ed. 946]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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testimony is desired in a civil action or proceeding, 
such custodian is tendered or paid the expenses of 
bringing up and returning his prisoner,?® but with- 
out being tendered such expenses where the writ is is- 
sued at the instance of defendant in a criminal pros- 
ecution;** and the court issuing the writ may compel 
obedience thereto on the part of such custodian.?® 
A writ of habeas corpus ad testificandum which has 
been improvidently issued cannot be enforced ;?° but 
if the court has exceeded its power in issuing the 
writ, only the custodian of the prisoner can object,?° 
and when the prisoner is brought before the court 
he is bound to testify,*! it being no concern of his 
that the process for his production was improvidently 
or irregularly granted.*? A prisoner produced in re- 
sponse to a writ of habeas corpus ad testificandum is 
still in custody,** and the court or commissioner is- 
suing the writ has no power to authorize the cus- 
todian to suffer his prisoner to go at large pending 
the proceedings in which he is called to testify,?* or 
to take him from the custody of one officer and put 
him in that of another.*® Immediately after the con- 
clusion of the testimony of a witness produced in re- 
sponse to a writ of habeas corpus ad testificandum, 
it is the duty of the officer having him in custody 
to return him to the place of confinement.*® 


[§ 57] d. Quashal of Writ. Where a petition for 
a writ of habeas corpus ad testificandum was not 
addressed to any particular judge, and prayed that 
the witness be brought before the court to testify 
in a matter therein pending, which prayer was em- 
bodied in the writ, a motion to quash the writ was 


WITNESSES 
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not required to be made before the judge who issued 
it, but could be properly heard before any judge of 
the court.?7 


[§ 58] 4. Order to Counsel To Produce Witnesses. 
Where a court desires the attendance of particular 
persons to testify as witnesses, it should issue, or di- 
rect its clerk to issue, and cause to be served, prop- 
er process to compel such persons to attend,?* and it 
is not proper. to direct counsel for one of the parties 
to produce such persons, where they are not his e¢li- 
ents.3°® 


[§ 59] 5. Recognizance or Security for Appear- 
ance*°’—a,. In General. In most, if not all, jurisdic- 
tions, under statutes so providing,*! a witness in a 
criminal prosecution may be required, in such cases 
and subject to such conditions as may be specified by 
the statute, to give a recognizance, or security, for 
his appearance at the trial.42 In the absence of such 
a statute,#? however, or in cases not within its 
terms,** a court or magistrate is without authority to 
require a recognizance; and such a statute does not 
authorize an order for a recognizance to appear and 
testify before the grand jury.*®> Unless otherwise 
provided by the statute, the order requiring a recog- 
nizance may be made by the judge at chambers with- 
out notice to the witness;*® but a witness’ bail 
bond not executed until several days after the exam- 
ination is concluded, and the examining court has 
adjourned, and no order requiring which has been 
entered of record by the magistrate, is void.47 Ex- 
cept where the statute requires, or permits the court 
to require, sureties to be furnished,*® the personal 


26 Noble v. Smith, 5 Johns. (N.Y.) 
357. 


27. Roberts v. State, 72 Ga. 673. 


28. State ex rel. Rudolph v. Ryan, 
38 S.W.(2d) 717, 327 Mo. 728. 


29. Koecker v. Koecker, 7 Phila. 
(Pa.) 364. 
30. People v. Sebring, 35 N.Y.S. 


237, 14 Mise. 31, °9 N.Y.Cr. 545. 
S31. Maxwell v. Rives, 11 Nev. 213. 
32. Maxwell v. Rives, supra. 


33. United States v. Schultz, 37 F. 
(2d) 619; Peo. v. Kersten, 109 N.E. 
1012, 239 Ill. 597; Commonwealth v. 
Rotan, 82 Pa.Super. 172. 


34. United States v. Schultz, 37 F. 
(2d) 619; People v. Stone, 10 Paige 
(N.Y.) 606. 


35. Peo. v. Kersten, 109 N.E. 1012, 
269 Ill. 597. : 


36. Peo. v. Kersten, supra. 


37. Inre Thaw, 166 F. 71, 91 C.C.A. 
657, Ann.Cas.1915D, 1025. 


38. Ex parte Speakman, 257 P. 986, 
32 Ariz. 307, 56 A.L.R. 169 [foll in In 
ue Sie ae Db e989. SaeeAYIZ: 

Gals 


39. Ex parte Speakman, 257 P. 986, 
32 Ariz. 307, 56 A.L.R. 169 [foll in In 
“e Tat aes Zoo Sores 2 SARiz: 

ils 


40. Recognizances generally see 
Recognizances 53 C.J. p 556. 


41. See statutory provisions; and 


cases infra this note, and note 42. 


[a] Strict construction of statute. 
—A statute authorizing a judge, after 
opportunity has been given to a wit- 


[70 C. J.—5] 


ness to appear and be heard in opposi- 
tion, to order him.to enter into a writ- 
ten undertaking, with sureties, to the 
effect that he will appear and testify, 
ete., and upon his neglect or refusal 
so to do, to commit him, interferes 
with personal liberty to an extreme 
extent and must be strictly complied 
with. In re Di Piazzi, 255 N.Y.S. 291, 
234 App.Div. 302; In re Prestigiacomo, 
255 N.Y.S. 289, 234 App.Div. 300. 
Compare People ex rel. Maloney v. 
Sheriff of Kings County, 192 N.Y.S. 
bboy Mise 42), 39> IN eYaCriensa 0 
(holding that the statute is such an 
unwarrantable interference with the 
liberty of the individual, because not 
limited in application to cases where 
there is reason to believe that the at- 
tendance of the witness cannot other- 
wise be secured, as to be unconstitu- 
tional); People ex rel. Bruno v. Maud- 
lin, 206 N.YcS. 523, 123. Mise 906 
(where it was said that People ex rel. 
Maloney v. Sheriff of Kings County, 
supra, was in effect overruled by Peo- 
ple ex rel. Farina v. Wallis, 202 N.Y.S. 
945, 208 App.Div. 720, and that the 
statute is constitutional). 


S.—U. S. v. Durling, 25 F. 


42. U. 
Cas.No. 15,010, 4 Biss. 509. 


Ga.—Crosby v. Potts, 69 S.E. 582, 
8 Ga.App. 463. 


Hawaii.—Matter of 
Hawaii 447. 


Iowa.—Comfort v. Kittle, 46 N.W. 
988, 81 Iowa 179; Markwell v. Warren 
County, 5 N.W. 570, 53 Iowa 422. 


Kan.—State v. Lane, 11 Kan, 458; 
In re Petrie, 40 P. 118, 1 Kan.App. 184. 


0 Rudd Aalaat v. Com., 2 J.J.Marsh. 


Craig, 20 
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Mich.—Bates v. Kitchel, 125 N.W. 
684, 160 Mich. 402. 


Minn.—State v. Grace, 18 Minn. 398. 


Miss.—Gwynn v. State, 1 So. 237, 
64 Miss. 324. 


N.J.—State v. Zellers, 7 N.J.Law 
220; State v. Walsh, 3°N.J:LiJ. 119: 


N.Y.—People ex rel. Maloney v. 
Sheriff of Kings County, 192 N.Y.S. 
553, 117 Misc. 421, 39 N.Y.Cr. 350. 


Ohio.—Fawcecet v. Linthecum, 7 Ohio 
Cir.Ct. 141, 3 Ohio Cir.Dec. 700. 


Pa.—In re Engelke, 26 Pa.Co. 363. 


[a] Witnesses in behalf of the 
prisoner may be compelled to recog- 
nize for their appearance at the trial. 
State v. Zellers, 7 N.J.Law 220. 


43. Little v. Territory, 114 P. 699, 
28 Okl. 467, Ann.Cas.1912D, 337; Ex 
parte Riddle, 218 P. 894, 25 Okl.Cr. 25. 


44. Clayborn v. Tompkins, 40 N.B. 
121, 141 Ind. 19; Ex parte Riddle, 218 
P. 894, 25 Okl.Cr. 25. See Ex parte 
Shaw, 61 Cal. 58 (holding that, under 
a statute providing that on holding a 
defendant to answer, the magistrate 
may take from each of the witnesses 
examined before him an undertaking, 
to the effect that he will appear and 
testify, etc., no one who was not ex- 
amined before the committing magis- 
trate may be required to give a recog- 
nizance). 


45. Matter of Craig, 20 Hawaii 447. 


46. Comfort v. Kittle, 46 N.W. 988, 
81 Iowa 179. 


47. Foat v. State, 13 S.W. 867, 28 
Tex.App. 527. 


48. State v. Walsh, 3 N.J.L.J. 119. 
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recognizance of the witness must be aecepted.*® The 
recognizance must acknowledge an indebtedness to 
the state, or people,®® mention the offense charged 
and as to which the witness is to testify,°! and des- 
ignate the time at which the witness is to appear.°? 
Where the statute does not prescribe any particular 
form, a recognizance for the appearance of a witness 
is not vitiated by containing the condition “and not 
depart without leave of court;’°? nor is a recogni- 
zance, which the statute requires to be ‘conditioned 
that the witness shall appear and testify at the next 
court having cognizance thereof, vitiated by the ad- 
dition of the words “as well to the grand as the petit 
jury, and not depart the said court “without leave.”’>4 
A recognizance is properly returned to the term of 
the court at which, according to the recognizance, the 
witness is to appear.°® Where a witness appears in 
court at the term mentioned in his recognizan¢e, and 
the same is not respited or continued, he is not bound 
by the recognizance to attend at a subsequent term 
to which the ease is continued.®® 


Propriety or excessiveness of amount; reduction. 


The amount of a bond or security required of a wit=* 


ness for his appearance at the trial should not be 
manifestly excessive;**? but the amount in which a 
witness is required to give bond will not ordinarily 
Calhoun, 13 So. 


49. Ala.—State v. 14,698, 


425, 99 Ala. 279. 


Iowa.—Comfort v. Kittle, 46 N.W. 57. 
988, 81 Iowa 179. 823, 169 La. 187 
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1 *Cranch™C:C.Y 422 
Stephens, 8 Ky.L. 61. 


State v. McGouldrick, 124 So. 
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be held excessive, or reduced by a higher court under 
its supervisory authority, where the statute authoriz- 
es a witness held in default of bail to demand the 
right to give his testimony in writing.°* It is not 
error to refuse to reduce the amount of the security 
for the attendance of witnesses at the trial, where 
they themselves make no complaint as to the 
amount.°° 


[§ 60] b. Taking into Custody, Commitment, and 
Detention of Witness Failing To Give Security. 
Where a witness in a criminal ease is lawfully di- 
rected to give a recognizance or bail for his appear- 
ance at the trial,®° and fails or refuses so to do, he 
may ordinarily, under the statutes providing for re- 
cognizances or security, be committed to jail, and 
held in custody,®! for not more than a reasonable 
time,®? to insure that he will be present to testify, ex- 
cept where he applies for permission to give his tes- 
timony in writing before the judge, under a statute 
authorizing him so to do,®* or where a statute au- 
thorizes his deposition to be taken if he is unable 
to procure sureties for his appearance ;°* but in the 


“absence of statutory provision for such commitment 


and detention, no power to order it exists.°° A per- 
son so detained as a witness should be subjected to 
no greater disabilities or inconvenience than the 


N.Y.S. 562, 236 App.Div. 800 [rearg 
den and motion gr 260 N.Y.S. 787, 236 
App.Div. 852, and appeal dism 186 N.E. 
“412, 262 N.Y. 114]. 


[b] Necessity of hearing. — Such 


Com. v. 


Kan.—State v. Lane, 11 Kan. 458. 58. State v. McGouldrick, supra. action should,be takenionly «upon, 2 
Ky.—Bickley v. Com., 2 J.J.Marsh. 59. State v. Susan, 278 P. 149, 152 | proper showing being made, and after 
572. Wash. 365. the witness has been given a hearing. 


N.Y.—People v. Pettit, 44 N.Y.S. 
256, 19 Mise. 280, 12 N.Y.Cr. 284. 


Ohio.—Latshaw’s Case, 1 Ohio Dec. 
(Reprint) 96, 2 West.L.J. 123. 


Tex.—Ex p. Sheppard, 66 S.W. 304, 
43 Tex.Cr. 372. 


See U. S. v. Lloyd, 26 F.Cas.No. 15,- 
614, 4 Blatchf. 427 (holding that 
where an imprisonment of the witness 
for want of bail would work great 
hardship, he should be discharged on 
his own recognizance). 


50. People v. Rundle, 6 Hill (N.Y.) 
506; Gause v. State, 131 S.W. 605, 60 
MexeOn 22s 


[a] A bond to the sheriff, not set- 
ting forth any authority of the sheriff 
to take it, is defective. Gause v. 
State, 131 S.W. 605, 60 Tex.Cr. 221. 


51. People v. Rundle, 6 Hill (N.Y.) 
506. 
52. Mackey vy. State, 40 S.W. 982, 


38 Tex.Cr. 24. 


[a] Insufficient designation of 
time.—A bond taken in November, 
1893, conditioned for the appearance 
of a witness “at the next term of said 
court to be held on the fourth Monday 
in April, 1893,’ was a nullity, as the 
words “at the next term of said court 
to be held,” etc., were not sufficient of 
themselves, while the date named for 
appearance being prior to the date of 
the bonds, an appearance thereon was 
impossible. Mackey y. State, 40 S.W. 
982, 38 Tex.Cr. 24. 


53. State Treasurer v. Woodward, 
UC Ni, GYR 

54. People v. Millis, 5 Barb. (N.Y.) 
511. 


55. State v. Edney, 20 N.C. 513. 
56. U. S. vy. Butler, 25 F.Cas.No. 


60. Recognizance or security for 
appearance in general see supra § 59. 


61. Cal.—Ex parte Dressler, 7 P, 
645, 67 Cal. 257. 


Iowa.—Markwell v. Warren County, 
5 N.W. 570, 53 Iowa 422. 


Kan.—In re Petrie, 40 P. 118, 1 Kan. 
App. 184. 


Mich.—In re Lewellen, 62 N.W. 554, 
104 Mich. 318. 


Minn.—State v. Grace, 18 Minn. 398. 
N.J.—State v. Walsh, 3 N.J.L.J. 119. 


N.Y.—Gise v. Brooklyn Soc. for 
Prevention of Cruelty to Children, 259 
N.Y.S. 562, 236 App.Div. 800 [rearg 
den and motion gr 260 N.Y.S. 787, 236 
App.Div. 852, and appeal dism 186 
N.E. 412, 262 N.Y. 114]; People ex rel. 
Bolt v. Society for Prevention of 
Cruelty to Children, 95 N.Y.S. 250, 48 
Misc. 175. 


Ohio.—Fawcet v. Linthecum, 7 Ohio 
Cir: CL. TAR 3 Ohio Cin Dec, 700) 


[a] Child. witness.—(1) A child 
who is a material witness in a crim- 
inal case may properly be committed 
to a charitable institution, under a 
statute authorizing “such commit- 
ments either as punishment for crime, 
or in quasi-criminal proceedings, or 
for care and guardianship, the case 
falling within the last category. 
People ex rel. Bolt v. Society for 
Prevention of Cruelty to Children, 95 
N.Y.S. 250, 48 Mise. 175. (2) <A chil- 
dren’s court, having jurisdiction over 
delinquent and neglected children un- 
der sixteen years of age, has authority 
to commit and detain, as a material 
witness, a child under such age, ‘al- 
though such child is not neglected ‘or 
delinquent. Gise v. Brooklyn Soc. for 
Prevention of Cruelty to Children, 259 


Bree Lewellen, 62 N.W. 554, 104 Mich. 
318. 


[ec] Discretion of court.—Under a 
statute giving the court discretion to 
require a witness to give security for 
his appearance, or to bind him over if 
he fails to furnish it, the discretion 
intended is a sound legal one, and the 
judgment of the court cannot be exer- 
cised capriciously, or its discretion be 
abused; and so the court acts oppres- 
sively and unjustly in committing a 
witness for default of bail, without 
any proof that he has any intention of 
failing to appear and testify if duly 
Subpoenaed, merely because he is too 
poor to render his recognizance of any 
value, or too friendless to be able to 


give security. State v. Grace, 18 
Minn. 398. 
[d] When prosecution pending.— 


Where one accused of felony has been 
held to answer in the district court, 
the prosecution is deemed “pending” 
in such court, within the meaning of 
a statute providing for the compulsory 
attendance of witnesses by commit- 
ting them to jail, or holding them to 
bail, although the return of the magis- 
trate may not have been filed. State 
v. Grace, 18 Minn. 398. 


62. Ex parte Dressler, 7 P. 645, 67 
Cal 25%: 


[a] Discharge after reasonable 
time.—A. witness who is detained for 
ninety days, and after several contin- 
uances, not satisfagtorily accounted 
for, is entitled to discharge on habeas 
corpus. Ex parte Dressler, 7 P. 645, 
6 Calero. 


65. State v. Kemp, 49 So. 987, 124 
La. 85. 


64. People v. Lee, 49 Cal. 37. 


65. Bates v. Kitchel, 125 N.W. 684, 
160 Mich. 402. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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exigencies of the situation absolutely require,®® and 
should not in any sense be sequestered, or prevented 
or hindered from communicating or conferring with 
other persons.°* 


Presumption of regularity. It is ordinarily to be 
presumed that an order for the commitment and de- 
tention of a witness was legally and regularly made, 
and based upon sufficient grounds.** 


As due process of law.®® No denial of due process 
of law results from such restraint of a witness as is 
necessary to secure his attendance at the trial of a 
eriminal ease.*° 


[§ 61] 6. Choice of Process To Be Employed. 
The choice of the process to be employed, where more 
than one is available, to compel the attendance of a 
witness at the trial of a cause is a matter ordinarily 
resting in the sound discretion of the court.74 


[§ 62] H. Compensation*’*—1. Right in General. 
Witnesses are entitled to compensation only under 
statutes providing therefor.7* They are not entitled 
thereto at common law,** or in cases for which the 
statute does not provide.7® Statutes relating to call- 
ing of witnesses and making no provision for their 
compensation do not entitle them thereto.7® <A stat- 


66... State v. Susan, 278. P. 149, 152, (238. 
152 Wash. 365. 


“His detention is merely for the 
purpose of insuring his presence at 
the trial. He is not charged with 
erime. He is an unfortunate victim 
of the necessity under which the state 


AB IS Gs ol 
[a] 
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S.C.—Coleman vy. Curtis, 20 S.E. 744, 


Retroactive operation of stat- 
utes.—A statute providing for pay- 
ment of witness fees in criminal cases 
which declares that 
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utory provision of compensation for witnesses is not 
intended to compensate them for testifying, but sim- 
ply to pay their expenses while away from home,‘? 


and so a witness compelled under the statute to at- 


tend is entitled to such compensation although not 


permitted to testify,’® while a public officer attending 
and testifying in performance of his public duty is 
not entitled;7® and a party to a case being tried is 
entitled to have a person already in court sworn as 
a witness to testify without tendering to him his fees 
and mileage.’® It has been held under the partic- 
ular statutes governing, that a witness does not lose 
his right to compensation by not insisting on prepay- 
ment,*! or because the subpeena is not properly serv- 
ed’? or indorsed to compel his attendance provided 
he waives the irregularity and does attend;** but 
where the subpena is wholly void, a witness who at- 
tends attends voluntarily and may be disentitled to 
compensation therefor.*4 


Suit in forma pauperis. Under a statute com- 
pelling attendance of subpcenaed witnesses without 
having expenses previously paid or tendered, wit- 
nesses summoned by one suing in forma pauperis are 
entitled to payment of their fees.*® 


[§ 63] 2. Attendance and Testimony—a. Neces- 


are of the class of general services 
which every man in community is 
bound to render for the general, as 
well as his own individual good. It 
is as much the duty and interest of 
every citizen to aid in prosecuting 
crime, as it is to aid in subduing any 


it shall be in| domestic or foreign enemy; and it is 


rests for securing the preservation of 
its evidence. Under ordinary circum- 
stances, such persons should be sub- 
jected to no further disabilities or in- 
convenience than the exigencies of the 
occasion absolutely require. 5 
The witness should be placed as near- 
ly as possible in the same condition as 
he would be if unrestrained.” State 
v. Susan, supra. 


67. State v. Susan, supra. 


68. Markwell v. Warren County, 5 
N.W. 570, 53 Iowa 422. 


69. Due process of law in general 
see Constitutional Law §§ 956-1099. 


70. People v. Society for Preven- 
tion of Cruelty to Children, 95 N.Y.S. 
250, 48 Misc. 175. 


71. U. S. ex rel. Cunningham v. 
Barry, 25 F.(2d) 733 [rev on other 
grounds 29 F.(2d) 817 (rev 49 S.Ct. 
452, 279 U.S. 597, 73 L.Ed. 867)]. 


72. Witness’ fees as costs 
Costs §§ 275-303. 


73. Cal.—Engel v. Ehret, 150 P. 
TO, Sal CalAppy VildZe wNaylor iV; 
Adams, 114 P. 997, 15 Cal.App. 353. 


Colo.—Union Pac. R. Co. v. Brow- 
er, 155) P..312460 (Colo. 579. 

Ill.—Troxell v.. Union County, 161 
Ill.App. 173; Angell v. Union County, 
8 Ill.App. 244. 

Towa. Johnson’ County v. Porter, 
4 Greene 79. 

Ky.—Brown' v. Moore, 3 J.J.Marsh. 
306, 20 Am.D. 142. 

N.H.—Healy v. Hillsborough Coun- 
ty, 49 A. 89, 70 N.H. 588. 


N.C.—Lewis v. Wake County, 74 
N.C. 194; Anonymous, 3 N.C. 138. 


Pa.—Cohen v. Continental Casualty 
Co., 89 Pa.Super. 367. 


Porto Rico.—Rodriguez v. North 
German F. Ins. Co., 1 Porto Rico Fed. 


see 


force from and after the date of its 
approval is not retroactive notwith- 
standing a recital fixing a period for 
the law beginning on a day prior to 
the enactment date. People v. Clay- 
ton, 18 P. 628, 5 Utah 598. 


[b] Repeal of statutés.—A local 
law fixing fees in a particular county 
is not repealed by a general law on 
the same subject matter affecting the 
the entire state in the absence of leg- 
islative intent to the contrary. Flem- 
ming v. Bush, 43 Pa.Super. 405. 


Cross references: 
BOUT recoverable see infra §§ 78-— 


Necessity of payment to compel at- 
tendance see supra § 43. 


Public officers see infra § 72. 


Remedies to enforce payment see in- 
frals 99: 


74. Troxell v. Union County, 161 
Ill..App. 173; Healy v. Hillsborough 
County, 49 A. 89, 70 N.H. 588. 


75. Floyd County v. Black, 65 Ga. 
384; Shawnee County v. Ballinger, 
20 Kan. 590; Lewis v. Wake County, 
74 N.C. 194; In re Lebanon, ete., Road, 
8 Pa.Co. 461. 


76. Whitney v. Pierce, 40 N.H. 114; 
Gause v. Edminston, 35 Tex. 69. 


[a] Statute requiring gratuitous 
attendance.—(1) A statute requiring 
that witnesses living within two 
miles of the place of trial must ap- 
pear and testify in criminal cases 
without compensation does not vio- 
late a constitutional provision declar- 
ing that no man can, be deprived of 
“particular services’ without just 
compensation. Israel v. State, 8 Ind. 
467, 468; Daly v. Multnomah County, 
12 P. 11, 14 Or. 20 [foll Morin v. Mult- 
nomah County, 22 P. 490, 18 Or. 163]. 
(2) “The services of witnesses in 
eriminal cases are not particular, but 


equally the interest and duty of every 
citizen to aid in furnishing to all, high 
and low, rich and poor, every facility 
for a fair and impartial trial when 
accused; for none is exempt from lia- 
bility to accusation and trial. These 
are matters of general interest and 
public concern,—are vital, indeed, to 
the very existence of free government, 
and render the services of witnesses 
on such occasions matters of general 
public interest, and not particular, in 
the sense of the constitution.’ Is- 
rael v. State, supra. 


77. Starmont v. Cummins, 79 N. 
W. 897, 120 Mich. 629; Healy v. Hills- 
borough County, 49 A. 89, 70 N.H. 588. 


78. See infra § 65. 
79. See infra § .72. 


80. Vilsack v. General Commercial 
Si hg Corporation, (Fla.) 143 So. 
ov. 


Attorneys in actual attendance at 
court see infra § 70. 


Persons attending court as parties 
to other actions of similar character 
see infra § 81. 


81. Young v. Merchants’ Ins: Co., 
29 F. 273; Brown v. McCloud, i90 P. 
578, 96 Or. 549. 


[a] Double fees.—A witness enti- 
tled to double fees under the statute 
need not, to collect the same, demand 
his fees in advance. -Brown v. Mc- 
Cloud, 190 P. 578, 96 Or. 549. 


82. Helena Adjustment Co. v. Claf- 
lin, 243 P. 1068, 75 Mont. 317. 


83. Deal v. U. S., 11 F.(2d) 3 [cert 
gr 46 S.Ct. 630, 271 "U.S. 656, 70 L.Ed. 
1135) M@reve£7 eS2Ct. s6l8; 1274 TW. S277, 
71 L.Ed. 1045)]. 


84. See infra § 64. 


85. Morris v. Rippy, 
Carter v. Wood, 33 N.C. 22 


49°N.C. 5335 
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sity and Nature of Attendance in General. In order 
to entitle witness to compensation he must be in ac- 
tual attendance on the court*® at the particular place 
where his presence is required;8* but a witness who 
gives his deposition out of court in pursuance of a 
court order is held to be constructively in attend- 
ance at court, and entitled thereto.“ One who is 
in attendance in obedience to a subpeena as a witness 
has been held entitled to compensation although he is 
also in attendance on the court as a defendant in an- 
other case,8® but not where he is in attendance as 
juror,®® although there is authority to the contra- 
ry.°t 


[§ 64] b. Voluntary Attendance.°? Attendance 
under a void subpeena is regarded as voluntary,°* but 
attendance under subpeena is not voluntary, even 
though service is accepted voluntarily,?* and even 
though the witness left his home for the trial volun- 
tarily and was subpenaed at the courthouse.®® The 
rule as to compensation for voluntary attendance 
with respect to the items recoverable varies under the 
different statutes, the rule in some jurisdictions being 
that one who attends as a witness voluntarily and 


86. Kennedy v. Wright, 34 Me. 351; 
Hobbs v. Atlantic Coast Line R. Co., 
GomSc Ey iiDo nL OleUN.C. glo US Malet. Vv. 
Canon, 5 Pa.Dist. 167, 17 Pa.Co. 463. 


mains 
homie. 


WITNESSES 


after his suit is terminated is entitled 
to witness’ fees for 
and mileage 
Fritz v. Fritz, 5 Pa.Dist. 676. 
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without being subpeenaed, or without being properly 
subpoenaed, is entitled to per diem and mileage,®® 
qualified in some jurisdictions by the holding that it 
is a subject proper for determination by the court in 
each instance arising, based on facts made to appear 
respecting the necessity of the witness’ attendance 
and the circumstances under which he is called and 
remains in attendance on the court.®7 In other ju- 
risdictions such a witness is entitled to per diem but 
not to mileage,®® whether the witness attends with- 
out subpmna,®® or pursuant to a void subpena.t In 
other jurisdictions he is not entitled either to fees or 
to mileage,? although the holding in some instances 
rests on the inapplicability of the statute to nonres- 
ident witnesses,? and in others the court emphasizes 
the fact that it is not considering “the relations be- 
tween the witness and the party at whose instance 
he is in attendance on the court, but that it is deal- 
ing with the question whether the successful party 
can demand that his losing adversary pay witnesses 
in attendance at his instance.* Where per diem is 
allowed for voluntary attendance, the allowance is 


J. confined to the time when the witness is actually tes- 


ete., R. Co., 54 F. 278; In re Williams, 
37 F. 325; Power v. Semmes, 19 F. 
Cas.No. 11,360, 1. Cranch C.C. 178. 


Minn.—Jakutis v. Illinois Central 


the time he re- 
for returning 


[a] Witness told not to come.— 
Where, in obedience to a Subpoena, a 
witness traveled to the nearest sta- 
tion, and, being met there by a tele- 
gram informing him that the case 
was continued, returned home, he was 
not entitled, to witness’ fees or mile- 
age. Shutt v. Canon, 5, Pa.Dist. 167, 
17 Pa.Co. 463. 


[b] Where one subpeenaed as wit- 
ness absents himself, thereby failing 
to obey the subpcena, he is not enti- 
tled to any fees. Hobbs v. Atlantic 
Coast Line R. Co., 65 S.E. 755, 151 N. 
C. 134. 


87. Dunn v. Douglas County, 85 N. 
W. 56, 61 Neb. 179. 


[a] Making his presence known.— 
One subpcenaed to attend as a witness 
before a grand jury was not entitled 
to fees merely because, in answer to 
the writ, he went to the courthouse 
or building in which the grand jury 
were sitting, as he should have gone 
to the room where the grand jury 
were in session, and reported to the 
bailiff in charge, to the foreman, or 
to the county attorney. Dunn v. 
Douglas County, 85 N.W. 56, 61 Neb. 
aos 


88. Cox .v. Skeen, 2 Chest.Co. (Pa.) 


387. 


89. In re Addis, 28 F. 794. 
Compnve WuovietGnrera.Co.momon Mintz 
Vey YOritz., 2. wack Wer.N. Cea.) 86% 
Beatty v. Lehigh Valley R. Co. 4 
, Lane.L.Rev. (Pa.) 1. 


[a] Where attendance pursuant to 
subpoena only.—Where the rules of 
court do not require the attendance 
of defendants or their witnesses on 
the first day of the term, but only the 
attendance of grand jurors and wit- 
nesses for the commonwealth, one at- 
tending at such time as a witness for 
the commonwealth, although bound 
over by recognizance to the sessions 
as defendant in another case, is en- 
titled to witness’ fees for that day 
and single mileage. Com. v. Smith, 
APPA, Cosrsan. 


[b] One who remains as witness 


Contra 


Attendance of party as witness in 
absence of subpoena see infra § 64. 


90. Ex p. Turner, 32 F. 372 [disappr 
Edwards v. Bond; 8 F.Cas.No. 4,294, 
5 McLean 300]; Roberts v. Clemens, 
Hit Pa Dist. bs. 


“Tt has been ruled in this court that 
a defendant, under recognizance, who 
has also been bound over as a witness 
for the government, is entitled to his 
per diem and mileage as such wit- 
ness. The ground of that decision 
was that, inasmuch as the person so 
summoned as a witness owed no duty 
to the government in attending court 
as a defendant, if he were summoned 
by the government as aewitness, he 
was entitled to per diem and mileage 
as a witness. In re Addis, 28 F. 794. 
This is a different question. The 
mileage and per diem are paid to re- 
imburse the witness for expenses to 
which he was put by reason of the 
recognizance or subpoena which 
brought him here. But when he has 
already been brought to the court, 
and maintained here at the expense 
of the government, this reason ceases. 
The whole practice and law of these 
courts of the United States are oppos- 
ed to double pay for the same serv- 
ices.”. gx “ps «Turner, 32°08: 372: 


91. Edwards v. Bond, 8 F.Cas.No. 
4,294, 5 McLean 300. 


92. Cross references: 
Failure to testify see infra § 6. 


Taxing costs for witnesses not sub- 
peenaed or living beyond reach of 
subpoena see Costs § 280. 

Voluntary attendance as witness of 
party to case see infra § 68. 

93. Monroe v. Anderson, 109 S.E. 

654, 152 Ga. 251; Harrisiv. Harly, 22 

S.E. 704, 96 Ga. 186. 


94. McHoney v. Kerwin, 56 Mo. 
App. 459 [foll Wilson v. St. Louis, 
etc., R. Co., 53 Mo.App. 342]. 

95. 

291. 


96. U.S.—Burrow v. Kansas City, 


R. Co., 157 N.W. 896, 133 Minn. 33. 


ee en v. Speir, 18 How.Pr. 
LS Teg ape Co v. Keemer, 1 Lanc.L. Rev. 


.S.C.—Johnson v. Wideman, 25 S.C. 
L. 26; Price v. McGee, 3 §.C.L. 455. 


97. Helena Adjustment Co. v. 
oe 243 P. 1063, 1066, 75 Mont. 
i 

98. State v. Willis, 44 N.W. 699, 


79 Iowa 326; Warnstaff v. Louisa 
County, 41 N.W. 195, 76 Iowa 585; 
State v. Wilder, 95 S.W. 396, 196 Mo. 
418, 7 Ann.Cas. 158; Buckman v. Mis- 
souri, etc., R. Co., 98 S.W. 820, 121 Mo. 


App. 299; Stern v. Herren, 8 S.E. 221, 
101 N.C. 516. k 
99. State v. Willis, 44 N.W. 699, 79 


Iowa 326. 


1. Warnstaff v. Louisa County, 41 
N.W. 195, 76 Iowa 585. 


2. Hereford v. O’Connor, 52 P. 471, 


5 Ariz. 258; Harris v. Early County, 
22 S.E. 704, 96 Ga. 186; McHoney v. 
Kerwin, 56 Mo.App. 459; State v. 


Means, 95 S.E. 912, 175 N.C. 820. 


[a] Services performed as gra- 
tuity.—In an action for services as 
a witness, in which it is alleged ‘the 
services were performed as a mere 
gratuity, and as an act of brotherly 
kindness, with the understanding at 
the time of performan¢e that they 
were not to be paid for, and at the 
trial there was evidence introduced 
tending to establish such a defense, 
it is substantial error for the court 
to refuse to give an instruction to the 
jury embodying the principle of law 
that no recovery can he had for serv- 
ices gratuitously performed, there be- 
ing no reference in any of the instruc- 
tions given to such an issue. Stadel 
v. Stadel, 20 P. 475, 40 Kan. 646. 


3. Union Pac. R. Co. v. Brower, 155 


Com. vy. Donatelli, 30 Pa.Dist,|P- 312, 60 Colo. 579. 


4. Yazoo & M. V. R. Co. v. Richard- 
son, 61 So. 649, 104 Miss. 575. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


8§ 64-68] 


tifying.® It has been held that, where there is no ju- 
risdiction to compel attendance of a witness who 
lives beyond the adjoining county, a witness outside 
the jurisdictional limit who attends in response to a 
request and is subpenaed at the courthouse is a 
voluntary witness, and not entitled to mileage;® but 
acceptance of service of a subpena by the witness 
does not make his attendance voluntary under a stat- 
ute allowing mileage for the number of miles neces- 
sarily traveled “under subpoena.’ Other authori- 
ties hold that, where a witness attends pursuant to 
a subpena actually served on him, he is entitled to 
mileage, although, by reason of the place of his 
residence or of some defect in the service of the sub- 
pena, he was not bound to attend,® and even a wit- 
ness who attends and testifies without a subpena,® or 
in pursuance to a telephone message from the sher- 
iff that he had a subpena for him,*® or who volunta- 
rily appears within reach of a subpena,'? has been 
held entitled to mileage, but in some cases to single 
mileage only.1? 


[§ 65] ce. Failure To Testify.t* A witness who 
attends in good faith in obedience to a subpena is 
entitled to compensation, although he is not called 
on to testify,!# or although he proves to be incompe- 
tent as a witness;!® but a witness who, when ealled, 
is too drunk to testify is not entitled thereto.1® One 
who attends voluntarily and is not called on to tes- 
tify is not entitled to compensation even though he 
attends on request of one of the parties;!7 and after 
the witness has been notified that he will not be need- 
ed, he eannot recover for time and expenses during 
the time he voluntarily attended court thereafter ;** 
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but witnesses requested, although not subpoenaed, to 
attend a criminal trial which later is settled without 
trial, are entitled to compensation if their attend- 
ance was requested in good faith in expectation that 
their testimony would be needed.*® 


[§ 66] d. Continuance or Postponement of Tri- 
al.2° Where a witness attends at the term for which 
he is subpenaed, and the cause is on the docket for 
trial at such term, but is continued, or postponed, or 
cannot be tried, the witness is entitled to compensa- 
tion for such attendance,?! even though he arrived at 
court after the case had been continued;?? but he 
cannot charge for attendance after the-¢ase has been 
continued or postponed,?* even though he did not 
know of the continuance or postponement.”* 


[§ 67] 3. Persons Entitled?°—a. In General. 
Where the statute prescribing compensation for wit- 
nesses in attendance contains no provision denying 
such compensation to witnesses having an interest 
in the controversy, the fact that a person, duly sub- 
ponaed as a witness, is interested in the event of the 
suit does not deprive him of his right to compensa- 
tion.2® A stockholder of a corporation which is par- 
ty to the suit is entitled to compensation for at- 
tendance as witness,?7 even though he is the owner of 
much of its stock and not merely testifying but ap- 
pearing as a litigant for the purpose of directing the 
cause.” 


[§ 68] b. Parties to Suit.2® The general rule is 
that a party to a suit can claim no compensation for 
voluntarily testifying in his own behalf;°° but that 
he is entitled to be paid as a witness where he is 


5. Knight v. Donnelly, 115 S.W. 


1050, 135 Mo.App. 105. 


6. Wylie v. Duffy, 1 Ohio N.P.N:S. | 
353. 


7. Wilson v. St. Louis, etc., R. Co., | 
53 Mo.App. 342 [foll Mt. Olivet Ceme-' 
1p Assoc. v. Dalton, 53 Mo.App. 
345). 


8 McKewen v. St. Louis, ete., R. 
Co., 124 S.W. 506, 93 Ark. 530; Ander- 
son v. Ferguson-Bach Sheep Co., 86 
P. 41, 12 Idaho 418, 10 Ann.Cas. 395 
and note; Climie v. Appanoose Coun- 
ty, 101 N.W. 98, 125 Iowa 292; Briggs | 
v. M. Rumely Co., 64 N.W. 784, 96) 
Iowa 202; Great Falls Meat Co. v. 
Jenkins, 84 P. 74, 33 Mont. 417. 


Witness from foreign state or coun 
ty ‘see infra §§ 91, 92. | 


Witness outside of federal district 
see infra § 93. 


9. ‘Griggsby Constr. Co. yv. Louisi- 
ama, €tc., R. Co., 123 F. 751; Duncan’! 
v. HMidlder, 107 P. 685, 15 N.M. 323; 
Egan v. Finney, 72 P. 133, 42 Or. 599;.) 
elt v. Nielson, 109 P. 470, 37 Utah! 
566. 


‘0. ‘Holt v. Nielson, supra. 


11. Sutton v. Pacific S. S. Ca. 3) 
F.(2@) 75 [aff 7 F.(2d) 579, and cert, 
den 46 S.Ct 202, 269 U.S. 586, 70 LL. 
Eid. 425]. 


12. ‘Egan v. Finney, 72 P. 133, 42! 
Or. 599. ~ 


13. ‘Right to tax fees of witnesses, 
mot examined as costs see Costs § 279. 


¥4. Young v. Merchants’ Ins. Co.,) 
29 F. 273; Leigh v. Hodges, 4 Til. 15;| 
Independent Packing Co. v. Burns, 168) 
Tl.App. 482; Troxell v. Union County, | 
161 Ill-App. 173; Gunnison v. Gunni-| 
son, 41 -N.H. 121, 77 Am.D. 764; De} 
Bennewille v. De Benneville, 1 Binn. | 


(Pa.) 46; Cohen v. Continental Cas- 
ualty Co., 89 Pa.Super. 367; Rider v. 
Duffy, 12 Pa.Dist. 522; Goodman’s 
Est., 6 Pa.Co. 254; Com. v. Smith, 4 
Pa.Co, 321. 


15. Peay v. Searcy County, 163 S. 
W. 1147, 111 Ark. 386; Gray v. Alex- 
ander, 7 Humphr. (Tenn.) 16. 


1G. -Eritz vy, Fritz, 5..Pa.Dist. 676. 


17. Greeco-Russian Church v. Co- 
hen, 1 Alaska 32; Fisher v. Burling- 


ton, ete; oR. Co:, 73 NW. 1.0.70, 604 
Iowa 588. 
18. Stoedter v. Turner, (Mo.App.) 


237 S.W. 141. 
19. Com. v. Smith, 4 Pa.Co. 321. 


20. Witnesses outside state, coun- 
ty, or federal district see infra § 94. 


21. Young vy. Merchants’ Ins. Co., 
29 KF. 273; Fish v. Farwell, 33 I11.App. 
242; Moulton v. Townsend, 16 How. 
Pr. (Ney...) 306, 


22. Clarks v. Staring, 4 How.Pr. 
Ae Fe) 243; Anonymous, 3 Hill (N.Y.) 


[a] Continuance before arrival of 


| witness.—A witness living at a dis- 


tance, who was delayed by accident 
from reaching the circuit on the first 
day, but arrived the second, before 
the court was open and the cause 
reached on the calendar, is entitled to 
his fees, although by consent the 


| cause had been adjourned for the cir- 


cuit on the first day. 
Hill (N.Y.) 457. 


23. Robison v. Banks, 17 Ga. 211. 
24. Robison v. Banks, supra. 


25. Persons who are parties in 
other actions of similar character see 
infra § 81. 


‘Taxing as costs fees of persons in- 


Anonymous, 3 


terested in suit see Costs § 277. 


26. Kauffman v. Manor Tp., 11 Pa 
Co. 304; Beatty v. Lehigh Valley R. 
Co., 4 Lanc.L.Rev. (Pa.) 1; Lightner 
v. Houser, 2 Lanc.L.Rev. (Pa.) 103; 
Winsmith v. Dewberry, 14 S.C. 554. 


27. Feenaughty Machinery Co. vy. 
Turner, 257 P. 38, 40, 44 Idaho 363. 


28. Feenaughty Machinery Co. v. 
Turner, supra. 


“It may be conceded that this wit- 
ness was interested in the litigation, 
yet he was not a party to the action. 
And, while it is axiomatic that the 
right to recover costs is statutory, our 
statutes on this Subject do not con- 
tain any provision that witnesses in 
a cause who may have some interest 
in the controversy willlbe denied fees 
for their attendance, together with 
mileage. The weight of authority 
would seem to be that officers, agents, 
and employees of a corporation, which 
is a successful party to a suit, are 
none the less entitled to witness fees 
and mileage for their attendance upon 
the trial when called as witnesses.” 
Feenaughty Machinery Co. v. Turner, 
supra. 


29. Taxing as costs fees of par. 
ties to suit acting as witnesses see 
Costs § 276. 


30. U.S.—The Wahkeena, 51 FE. 
(2a) 106; The Philadelphia, 163 F. 
438; Roundtree v. Rembert, 71 F. 255; 
Street v. The Progresso, 48 F. 239, 


Cal.—Beal v. Stevens, 14 P. 186, 72 
Cal. 451. 


Hawaii.—Rodriguez vy. Merxeira, 17 
Hawaii 489. 


fete pr FERRE v. Starrett, 40 N.H. 


N.Y.—Howe v. Stuart, 123 Nvy.s. 
971, 68 Misc. 352 [rev 124 N.Y.S. 416, 
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called to testify for his adversary, or otherwise com- 
pelled to testify,*! although a party may call his ad- 
versary for cross-examination without tendering him 
his witness’ fees. Compensation has been allowed 
to one who is merely a nominal party without real 
interest in the suit ;°* to one who, while having an in- 
terest, was not the principal party in the ee and 
who attended the trial under subpona;** to one 
who, although a party to the action, atteuded sole- 
ly for the purpose of giving evidence and not to as- 
sist in the management of the cause;*> to a party 
compelled to attend and to be examined in behalf of 
a coplaintiff or codefendant as to any matter in which 
he is not jointly interested or liable;*® while com- 
pensation has been denied to a codefendant under 
subpena by his adversary but not testifying;** to 
one who sues as agent of another;?° and to one who 
was really, although not nominally, a party.®® 


[§ 69] c. Husband or Wife of Party to Suit.*° 
The husband or wife of a party may be entitled to 


67 Misc. 240]; 32; 


How.Pr. 278. 
Pa.—Sewards v. Elliott, 3 Pa.Co. 
72; Rhoades v. Bank, 12 Phila. 391. 


Cornell v. Potter, 15 


see supra § 43. 
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Boyea v. Besch,. 174 N.W. 894, 
144 Minn, 254, »* 


Tender of fees or mileage generally 


[§§ 68-71 


compensation as a witness,*? although in some cases 
allowance has been denied.*? 


[§ 70] d. Attorneys.** According to some au- 
thorities,. a member of the bar in actual practice in 
the court’ is not entitled to be compensated as a wit- 
ness when called to testify ;4* especially where he is 
in actual attendance at court otherwise than as a 
witness;*° and’ even an attorney of another court, if 
he comes to attend a trial as counsel but withdraws 
from the case and becomes a. witness, is not entitled 
to witness’ fees at that term;*°® but the fiction that 
an attorney is always present in court where he ac- 
tually practices, on which the rule is based, has no 
application to a member of the bar,*even though in 
actual practice, who devotes most ofshis time to an- 
other profession, and has no other business in court 
at the time he is subpcenaed as a witness;#* and the 
rule, as first above stated, has, in some instances, 
been much modified.*§ 


[§ 71] e. Agents of Party to Suit; Officers and 


I. X. L. Stores.Co. vy. Moon, 162 P. 622, 
49 Utah 262. 


42. Hereford v. O’Connor; 52)’ P. 
471, 5 Ariz. 258; rexas Midland R. 
Co. .v. .Parker;,66 -S.W. 553, 28 Tex. 


ver ee ee Bete 


Tex.—Gause v. Edminston, 35 Tex. 
69. 


But see Tattersall v. Ins. Co., 10 
Ont.L. 537, 6 Ont.W.R. 284; Fox v,. 
Toronto, ete, R. Co., 7 Ont.Pr. 157. 


[a] Petitioners for inquisition in 
lunacy are parties to the proceedings, 
and are not entitled to witness’ fees 
and mileage. In re Hogg, 17 Pa.Co. 
509. 


{[b] Third party examined, in pro- 
ceedings supplementary to execution, 
is a party to the proceeding and is 
not entitled to witness’ fees. Howe 
Vag Otis some Noe, Odds Gor Mase, 
852 [rev 124 N.Y.S. 416, 67 Misc. 240]. 


[c] Members of unincorporated as- 
sociation.—Where a member of an 
unincorporated pilots’ association ap- 
peared on behalf of himself and the 
other members as claimants of a ves- 
sel owned by the association when li- 
beled in admiralty, and defended the 
suit, other members of the associa- 
tion, who appeared as witnesses, be- 
ing each an owner of an undivided in- 
terest in the vessel, were parties in 
interest and not entitled to witness’ 


fees or mileage. The Philadelphia, 
163 F. 438. 
[d] Person whose vote is contest- 


ed in an election contest is regarded 
as a party to the suit and is not en- 
titled to witness’ fees for attending 


the trial. Bostrom v. Duffield, (Tex. 
Civ.App.) 28 S.W.(2d) 610; Altgelt v. 
Callaghan, (Tex.Civ.App.) 144 S.W. 
1166. 


Experts in election contests see in- 
fra § 89 

Subpoenaing as witness one already 
in court as defendant in another case 
see supra § 63 


31. George v. Starrett, 40 N.H. 135; 
Hurd v. Fogg, 22 N.H. 98 


[a] In proceedings to lay out 
highway, where some of the remon- 
strants are used as witnesses by an- 


other remonstrant, they are entitled 
to witness’ fees. Reader v. Smith, 88 
Ind. 440. 

[b] Successful defendant in di- 


vorce suit is entitled to an allowance 
for mileage and per diem during the 
hearing. Smith v. Smith, 111 N.W. 
342, 146 Mich. 686. 


33. The Teaser, 223 F. 13; 
Bowman, 3 Pa.Co. 300. 


[a] Bona fide assignor of claim 
sued in his name is entitled to wit- 
ness’ fees. Tagg v. Bowman, 3 Pa. 
Co. 300. 


[b] Master and crew of vessel, 
who were libelants in a suit for col- 
lision in which the vessel was sunk, 
and who were interested to the extent 
only of the value of their personal 
effects lost, are not parties in Such 
a substantial sense as to exclude 
them from the ordinary witness’ fees 
for travel and attendance, The Teas- 
er alo Heh lo: 


The Petroleum No. 5, 41 F.(2d) 


Tagg v. 


34. 
268. 


35. Tuck v. Olds, 29 EF. 883. 


36. Penny v. Brink, 75 N.C. 68. 


37. Vacuum Oil Co. yv. Carstens, 
23t N-W. °380, 211’ Lowa’ 1129. 


[a] Bankrupt defendans 
tended under subpcena but 
called on in a Suit against him and 
the trustee in bankruptcy in which 
a default judgment was prevented by 
the trustee cross-examining plaintiff's 
witnesses and himself offering evi- 
dence is not entitled to witness’ fees. 
Vacuum Oil Co. v. Carstens, 231 N.W. 
380, 211 Iowa 1129. 


who at- 
was not 


38. Fisher v. Selden, 4 Pa.Co. 392. 

39. Leonard vy. Smith, 4 Pa.Dist. 
249. 

[a] Where member of firm for 


whom a receiver is appointed testi- 
fies in an action by the receiver, he 
is not entitled to witness’ fees, as 
the action is in reality an action by 


the firm. Leonard v. Smith, 4 Pa. 
Dist. 249. 
40. Taxing as costs fees of wife of 


party to suit see Costs § 276. 


41. Anderson vy. Ferguson-Bach 
Sheep Co., 86 P.- 41, 12 Idaho 418, 10 
Ann.Cas. 395; Curry v. Philips, 14 Pa. 
Co. 479; Bell v. Dawes, 9 Pa.Co. 636; 
I. X. L. Stores Co. v. Moon, 162 P. 622, 
49 Utah 262; Noon v. Mironski, 108 
P. 1069, 58 Wash. 453. 


{a] Wife who is not party to ac- 
tion against husband may be allow- 
ed witness’ fees aS a witness for him. 


Civ.App. 116. 


[a] ‘Wife of party to suit, although 
it involves his separate property, may 
not recover pay for attendance, for 
a judgment for costs against him 
would affect the community proper- 
ty, making her a party as to its bind- 
ing effect. Texas Midland R. Co. v. 
ee 66 S.W. 588, 28 Tex.Civ.App. 


[b] Husband of party to snit, tes- 
tifying for his wife, is not entitied 
to witness’ fees where she claims land 
not shown to be noncommunity prep- 
erty. Hereford y. O’Connor, 52 5 
ATS ATIZ Zoe, 


43. Taxing as costs witness’ fees 
of attorneys see Costs § 278. 


44. McWilliams v. Hopkins, 1 
Whart. (Pa.) 276; 278; Com. wv. luc “as, 
24 Pa.Co. 126; Beatty v. Lehigh Val- 
leys) J. vCoguw@ / Lance Rev. ean is 
First Nat. Bank v..Wirebach, 2 Lanc. 
L.Rev. (Pa.) 274. 


“The charge for the attendance, as 
witnesses, of gentlemen of the profes- 
sion, who are in contemplation of law, 
always present in courts, where they. 
actually practice, must also go out.” 
McWilliams vy. Hopkins, supra. 


[a] Attorney of party cannot be 
allowed witness’ fees for testifying in 
the cause, for it was his duty to be 
in attendance on the trial of the cause. 
Jones vy. Botsford, 17 N.B. 581. 


45. Wilkins v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 189 N.W. 
317, 48 N.D. 1295. 


46. Marsdorf v. Lacey, 2 Woodw. 
Pak) eae 
47, Com... V.,, Juaucas, 24 Pa-Co. 1266 


See also Com. v. Boulden, 12 Pa.Dist. 
&Co. 34 (members not in attendance 
at court in active practice are entitled 
to compensation). 


48. See cases infra this note. 


[a]. In Massachusetts an attorney, 
attending court on professional busi- 
ness and also pursuant to a Subpcena, 
is only entitled to a day’s pay for 
attendance on the day on which he 
testifies, but he is entitled to pay for 
any time he is detained as a witness, 
waiting to testify, after having fin- 


For later cases, developments and changes in the. law see Annotations, same title and section number, 
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Members of Corporate Party to Suit.49 One who at- 
tends court as the agent of a party, necessarily at- 
tending to the conduct of the suit, cannot be allowed 
witness’ fees, although he testifies;°° but compen- 
sation will be allowed to an officer, agent, or member 
of a corporation who attends as a witness in its be- 
half in a suit to which the corporation is a party,°* 
but in which he has no private interest,®* unless he 
is in court necessarily attending to the conduct of the 
suit.°* 

{§ 72] f. Public Officers and Employees. Allow- 
ance of witness’ fees to public officers is determined 
by the statute amd whether claimant is within its 
terms.*4 The fact that one who is subpoenaed and 
attends as a witness is a public officer does not, in it- 
self, generally defeat his right to compensation ;°° 
but an officer who is called on to testify while pres- 
ent in court in the performance of his official duties 
is not entitled thereto,*® the distinction between at- 
tendance by a public officer in performance of duty 
and attendanee merely as a witness being specifically 
made in some statutes.°7 A statute prohibiting a po- 
liceman accepting a fee for any service related to 
the duties of his office does not make it unlawful for 
him to accept a witness’ fee, testimony in court not 
being regarded as a service related to the duties of 
his office,®* but a police officer has been held to be 
a “city officer’ within the meaning of a city ordi- 
nance excluding such officers from a provision allow- 


ished his professional business. 
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ing witness’ fees to other witnesses,°® or of a statute 
prohibiting their accepting witness’ fees.°° Under 
a statute declaring that a “clerk or officer of the 
United States” shall receive only necessary expens- 
es when summoned as witnesses in behalf of the goy- 
ernment, necessary expenses have been allowed to.a 
marshal’s clerk receiving a salary from the govern- 
ment,°? but not to a person employed for a postmas- 
ter who receives a fixed salary without any allow- 
ance for clerk hire.®? 


[§ 73] g. Witnesses in Criminal Prosecutions.** 
Under statutes expressly so providing, witnesses for 
the prosecution in criminal cases are entitled to the 
same fees as witnesses in civil actions,°* and such 
witnesses are entitled under statutes fixing fees 
for witnesses generally in any justice’s court or be- 
fore any officer authorized to examine, and further 
authorizing the prosecuting attorney to compel at- 
tendance without paying fees in advance;**® but wit- 
nesses before a grand jury who are not within the 
terms of the grand jury statute cannot recover.*®® 


[§ 74] 4. Residence of Witness.*7 A witness re- 
siding within the state, who is subpoenaed and attends 
the trial in obedience to the subpoena, is entitled to 
compensation, although he resides at such a distance 
from the place of trial that his testimony might have 
been taken by deposition,®® and fees are also allowed 
to a witness attending from another state.®® Under 


Sackett v. Sanborn, 91 N.E. 138, 205 


Parks v. Brewer, 14 Pick. 192. 


[b] In New York an attorney of 
record who testifies as a witness is 
entitled to a witness’ fee for the day 
on which he testifies, but not to mile- 


age. Taaks v. Schmidt, 25 How.Pr. 
340. 
[ec] In Wisconsin an attorney is 


entitled to a witness’ fee unless it 
appears that he is counsel in the case 
in which he testified. Abbott v. John- 
son, 2 N.W. 332, 47 Wis. 239. 


49. Taxing as costs witness’ fees 
of persons employed by party to suit 
see Costs § 277. 


50. Freck v. Barclay, 5 Pa.Dist. 
587; Climenson vy. Green, 2 Chest.Co. 
(Pa.) 206. 


51. Chickasaw County Farmers’ 
Mut. F. Ins. Co. v. Weller, 68 N.W. 
443, 98 Iowa 731; Sattler v. Aultman, 
etc., Mach. Co., 9 Pa.Dist. 73; Skin- 
ner Engine Co. v. Webb, 5 Pa.Co. 480; 
Wilson v. Mutual F. Ins. Co., 1 Pa.Co. 
11; Johnson v. A:, etc., R. Co., 1 Pa.Co. 
10; Salmon Creek Lumber, etc., Co. 
v. Dusenberry, 2 Chest.Co. (Pa.) 205; 
Mt. Joy First Nat. Bank v. Greider, 
2° Chest.Co. (Pa.) 204; Bvans:. v. 
School Bd., 9 Lance. Bar (Pa.) 102; 
Oak Hill Lodge K. P. v. Latham, 28 
Pittsb.Leg.J.N.S. (Pa.) 14. 


52. Taylor v. New Castle County 
Trustees of Poor, 40 A. 116, 17 Del. 
247 (so holding as to officers of a pub- 
lic corporation). 


53. American Diamond Drill Co, v. 
Sullivan Mach. Co., 32 F. 552, 23 
Blatchf. 144. 


[a] Accounting officers of defend- 
ant corporation ordered by the court 
to render an account are not entitled 
to witness’ fees. American Diamond 
Drill Co. v. Sullivan Mach. Co., 32 F. 
552, 23 Blatchf. 144 [dism 9 S.Ct. 794, 
131 U.S. 428, 33 L.Ed. 217]. 


54, See cases, infra this section. 
55. U.S,—Ex p, Burdell, 32 F. 681. 


= sda Tash ive: v. Hart, (App.) 159 N. 
apa One babe v. Gifford, 70 Mo.App. 


Or.—Chandler v. City of Elgin, 278 
P. 581, £29 Ori 558: 


Pa.—Com. v. Philadelphia County, 
6 Binn. 397; Com. v. McArdle, 3 Pa. 
Dist. 258; Davis v. Schuylkill Co., 27 
Pa.Co. 177; Kirkendall v. Luzerne 
County, 11 Phila. 575. 


Wash.—State vy. Saillard, 60 FP. 651, 
22 Wash. 267. 


Ce Gres. re Nelson, 2 Ch.Chamb. 


[a] Mine inspectors are entitled to 
fees and mileage, but compensation 
is to be turned into the state treasury. 
re re Mine Inspector Fees, 35 Pa.Co. 
44, , 


[b] Special agents in the dairy 
and food department are entitled to 
witness’ fees and mileage for use of 
the department. In re Witness Fees, 
Dairy and Food Department, 15 Pa. 
Bese re Contra Hill’s Case, 42 Pa. 

oO. 97. 


56. Ex p. Burdell, 32 F. 681; Sack- 
ett v. Sanborn, 91 N.E. 133, 205 Mass. 
110; Starmont v. Cummins, 79 N.W. 
897, 120 Mich. 629; Healy v. Hillsbor- 
ough County, 49 A. 89, 70 N.H. 588. 


57. Sackett v. 91 N.E: 
133, 205 Mass. 110. 


[a] For example, under Rev. L. 
c. 204 § 42, providing that no officer 
in attendance on court, who receives 
a salary, shall, except as otherwise 
provided, be paid any fee for official 
services in any criminal case, and § 
44, providing that any officer attend- 
ing as a witness at a place other than 
his residence shall be allowed by the 
day in court,-etec., a police officer of a 
town, who receives a salary, and who 
is, under the by-laws and police regu- 
lations of the town, in charge of crim- 
inal prosecutions, is not entitled to 
fees as a witness in such cases. 


Sanborn, 


Mass. 110. 


58. Templeton v. Williams, 39 Pa. 
Super. 272. 


59. State ex rel. Wander v. re 
mel, 165 S.W. 1067, 256 Mo. 611. 


60. Anderson v. Board of Com’rs 
of Shawnee County, 137 P. 799, 91 
Kan. 362. 


61. Duval v. U. S., 23 Ct.Cl. 102. 
62. In re Waller, 49 F. 271. 
63. Witnesses in criminal cases: 
Fees as experts see infra § 89. 
Half fees see infra § 78. 
Liability for fees to see infra § 76.. 


64, People v. Sharp, 139 N.Y.S. 995, 
78 Misc. 528, 28 N.Y.Cr. 468. 


65. State v, Bliss, 21 Minn. 458. 


66. Lewis v. Wake County, 74 N. 
Cc. 194, 


[a] Witnesses before grand jury. 
—wWitnesses are entitled to compen- 
sation where a bill is prepared and 
sent to the grand jury with the names 
of the witnesses Summoned indorsed 
thereon, but there is no provision of 
law for their compensation where 
they are Summoned merely to testify 
generally before the grand jury ‘in 
certain matters then and there to be 
inquired of.” Lewis v. Wake County, 
74 N.C. 194. 


67. Mileage and expenses of wit- 
nesses residing outside state, county, 
or federal district see infra §§ 91-95. 


Taxing costs: 


Hiifect of taking witness’ deposition 
see Costs § 303. 


Witnesses living beyond reach of sub- 
poena see Costs § 280. 


68. Young v. Merchants’ Ins. Co., 
29 F. 273; Alabama Midland R. Co. v. 
Rushing, 15 So. 853, 103 Ala. 542. 


seer Nichols v. Doty, 3 Cow. (N.Y.) 
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some statutes, however, witnesses residing near the 
place of trial,7° and witnesses residing outside the 
state,’ are not entitled to compensation, and where 
a witness who had been subpcenaed in a cause remov- 
ed from the county in which the suit was pending, 
and his deposition was taken, but afterward return- 
ed to the county and attended the trial, he was held 
not to be entitled thereto.*? 


[§ 75] 5. Persons Liable; Liability and Defenses 
in General—a. Civil Actions. As a general rule a 
witness is entitled to recover his fees and mileage 
from the party at whose instance he was subpona- 
ed,’* or from an attorney on his agreement to com- 
pensate him for his time and expenses,’* even though 
his fees may not be taxable against the unsuccessful 
party;*® and his fees must be paid by the party call- 
ing him although the witness is not used by him,*® 
or is rejected by the court as incompetent;7" nor is 
such party relieved of liability because it is a rail- 
road and offers free transportation in the absence of 
an agreement releasing the statutory fees;7* but aft- 
er the witness has been notified that he will not be 
needed, he cannot recover for time and expensés 
during the time he voluntarily attended court there- 
after,’® nor may he recover from one for whom he 
testified gratuitously ;°° nor after his fees have been 
made the basis of a judgment for costs against the 
losing party may the witness withdraw his ticket and 
bring action thereon against the prevailing party who 
had summoned him,*? although it has been held that 
a judgment in favor of a party for costs does not re- 
lieve him from lability to the witnesses for their 
fees, although a judgment has gone against the other 
party for costs which included such fees.*? A wit- 
ness of the prevailing party cannot himself recover 
his fees from the losing party,**® although as between 
the parties to the suit such amount may be taxed in 
the costs against the losing party;** nor may the 
losing party have a set-off to the successful party’s 


70. Daly v. Multnomah County, 12 79. See supra § 
P. 11, 14 Or. 20. 80. 

71. Union Pac. R. Co. v. Brower, | Kan. 646. 
155 P. 312, 60 Colo. 579. 81. 

[a] Statute providing for fees in | 245; 


general terms, but making no refer- 
ence to nonresident witnesses, is held 
to apply solely to witnesses living 
within the state. Union Pac. R. Co. v. 
Brower, 55 —. (312, 60) ‘Colot 579% 


72. Allbright v, Corley, 54 Tex. 944 


82. 
104, 196 Ala. 567. 
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sand audit have been complied with.®® 


64. 
Stadel v. Stadel, 20 P. 475, 40|4 Ala-App. 510. 


Belden v. Snead, 84 
Standley v. Hodges, 1 N.C. 413. 


Danforth v. McClellan, 72 So. 


83. Nicolas v. Trickey, 19 Ala. 92; 
Guest v. Philadelphia Co., 
per. 321; Clement v. Bagley, 13 S.C.L. 
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witness’ bill on account of the indebtedness of the 
witness to himself.*® 


[§ 76] b. Criminal Proceedings.** Liability for 
fees of witnesses called by the prosecuting attorney 
and by defendant in a criminal action is based on 
constitutional or statutory provisions, and limited 
thereby,®? and, in the absence of such provisions, the 
liability does not exist,°* as, for example, on the part 
of the state to pay the costs of defendant in procur- 
ing attendance of witnesses,*®® or on the part of the 
county to pay the fees of an expert testifying for ac- 
cused;°° nor does the liability exist in a case not 
within the terms of the statute imposing it,® nor 
showing a compliance with its requirements.%? 
Where the statute imposes the liability, the county is 
liable for fees of witnesses subpcenaed by the govern- 
ment attorney in proceedings brought in the name of 
the state for the removal of public officers,®* or for 
fees of witnesses resident outside the county,®* or 
for fees of experts in excess of the usual witness’ 
fees where the statutory requirements as to approval 
The lability 
of a private prosecutor for fees of witnesses called 
by him does not exist where, under the terms of the 
statute, it is conditioned on a jury finding of costs, 
and there is no such finding in the case.°® A defend- 
ant in a criminal case who has been acquitted has 
been held liable for fees of witnesses called by him ;°7 
but he is not liable where, by statute, liability is im- 
posed on the county,®® nor, in the absence of stat- 
utory authorization, can a witness residing outside 
the county where the trial is had charge and collect 
by execution against him for his attendance and 
mileage.°®® 


[§ 77] ce. Probate Proceedings. Under statutes 
providing that any party to proceedings for probate 
of a will may compel examination of subscribing wit- 
nesses without first filing objections to the probate, 


91. Banks v. Mobley, 58 So. 745, 


[a] Bastardy proceeding.—Fees of 
a witness for the state in a bastardy 
proceeding are not chargeable against 
the county fine and forfeiture fund 
provided for by a statute (Code [190T] 
§ 6660), which applied to criminal 
cases only, a bastardy proceeding not 
being a criminal case. Banks v. 
Mobley, 58 So. 745, 4 Ala.App. 510. 


[b] 


N.C. 2438, 


7. Pa.Su- 


Desertion case is not a prose- 


372. 
: 84 See Costs § 186. cution for a misdemeanor within the 
ae Ga.—Crozier v. Berry, 27 Ga. Se. Swaby. “Snyder 16: Pa Diet statutes making the county liable for 
‘ 465 Y z : *| the payment of the costs of the com- 
Ky.—Worland vy. Outten, 3 Dana . monwealth witnesses. Common- 
ATT. 86. Liability as between state or| wealth v. Blanford, 6 Pa.Co. 389. 


Minn.—Jakutis v. Illinois Cent. R. 
Co., 157 N.W. 896, 133 Minn. 33. 


N.C.—McClure v. Fulbright, 146 S. 
BK. 74, 196 N.C. 450; Taylor v. Caw- 
thorne, 17 N.C. 221. 


Tex.—Flores v. Thorn, 8 Tex. 377. 


74. Stoedter v. Turner, (Mo.App.) 
237 S.W. 141. 
75. McClure y. Fulbright, 146 S.E. 


74, 196 N.C. 450. 


76. Stoedter v. Turner, 
237 S.W. 141. 


77. Crozier v. Berry, 27 Ga. 346. 


78. Jakutis v. Illinois Cent. R. Co., 
157 N.W. 896, 133 Minn. 33. 


(Mo.App.) 


county and defendant in criminal cas- 
es see Costs §§ 791-818. 


Witnesses in criminal cases: 
Fees generally see supra § 73. 
Fees as experts see infra § 89. 
Half fees see infra § 78. 

87. See cases infra this section. 


88. See Counties § 270; and cases 
infra this section. 


89. 
174 Ky. 808. 


90. Philler v. Waukesha County, 
120 N.W. 829, 139 Wis. 211, 25 LRA. 
N.S. 1040, 181 Am.S.R. 1055, 17 Ann. 
CaASsvai aa. 


Greene vy. Ballard, 192 S.W. $41, 


92. Troxell v, Union County, 161 


ThApp) 173: 

93. Griggs v. Glass, 193 P. 564, 58 
Mont. 476. 

94 State v. Cummings, 
618, 136 Tenn. 39. 

95. Victors v. Kelsey, 161 P: 1006, 
31 Cal.App. 796. 


188 S.W. 


96. Strein v. Zeigler, 1 Watts & 
i SuCPanyT 259. 
97. Pore ait, 


Bennett v. Kroth, 15 
PAS. 


|37 Kan. 235, 1 Am.S.R. 


98. De Soto County Com’rs y. 


| Howell, 40 So. 192, 193, 52 Fla. 166. 


99. Howell v. Blackwell, 7 Ga... 443. 


For later cases, developments and changes in the law see Annotations, same title and section number,. 


§§ 77-80] 


and further providing for subpena and fees of such 
witnesses, it is held that lability for fees of such 
witnesses falls on the party compelling the examina- 
tion.? 


{[§ 78] 6. Amount and Items Recoverable—a. In 
General. The amount of witness’ fees includes a 
certain sum per diem for time spent in attendance 
on the court and mileage for travel between the wit- 
nesses’ homes and the place of trial, the sums allow- 
ed for these items being fixed by the statute,? and in 
the absence of agreement for a different sum, one 
who attends at the request of a party without a 
subpena is only entitled to the statutory compensa- 
tion.s Even though a party agrees to pay a greater 
sum, if the witness attends under a subpena, he can- 
not recover more than the fees prescribed by law,* 
and under a statute which recognizes no classifica- 
tion of witnesses or gradation of fees, experts are no 
exception to this rule.® 


[§ 79] b. Period of Attendance. The per diem of 
a witness who attends in obedience to a subpcena is 
properly computed according to the time during 
which he is in actual attendance,® and the allowance 
is not limited to the time when he is actually testi- 
fying,’ unless his attendance is voluntary;* or to 
the days on which the trial actually takes place,® or 
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on which the cause was on the day calendar;'° nor 
is the allowance extended to the time during which 
the witness was ready to attend but not in actual at- 
tendance,! or to the time occupied previous to trial 
in conference with counsel,” or to the time lost by 
being deprived of the opportunity of departing for a 
place not his home, by a ship on which he had engaged 
passage.1? Witnesses residing in the city where the 
court is held are not entitled to a per diem during 
periods of adjournment;!4 but a witness not resid- 
ing in the place where court is held may be allowed 
a per diem for a time when the court is not in session 
if he is obliged to remain for such time in order to be 
present when his attendance is required.'® 


[§ 80] c. Period of Detention. According to the 
weight of authority, a witness who is committed and 
detained for lack of a recognizance for his appear- 
ance at the trial is not entitled to a per diem as a 
witness for the period of his detention,t® nor is he 
entitled to a writ of mandamus compelling the clerk 
of court to issue a certificate of attendance author- 
izing payment by the county treasurer.1* In some 
jurisdictions it is held to the contrary that a person 
detained by the court as witness is in attendance on 
the court within the meaning of the statute providing 
for payment of witness’ fees,t® especially where it 


1. In re Elias’ Estate, 
847, 128 Misc. 122. 


2. N.H.—Mathes vy. Bennett, 21 N. 
H. 204. 


N.Y.—Matter of Corwin, 
Cas. 437. 


N.C.—Coward v. Jackson County 
Com’rs, 49 S.E. 207, 137 N.C. 299. 


Or.—Sargent vy. Umatilla County, 
ite P5225, 013 Or: 442. 


Pa.—Bradley v. Vernon, 31 A. 330, 


20, Ne. s- 


6 Abb.N. 


166 Pa. 603; McDonald v. Alliance 
Coal Min. Co., 8 Pa.Co. 460; De Hav- 
en v. Merath, 7 Pa.Co. 388; Quay v. 


Quay, 1 Chest.Co. 489; 
1 Chest.Co. 176. 


S.C.—Bratton v. Clendenin, 16 S.C. 
454. 


Com. v. Reese, 


L. 


[a] Half fees in criminal prose- 
cution.—Under a statute providing 
that, if there be no prosecutor in a 
criminal action, and defendant shall 
be acquitted or convicted, and unable 
to pay costs, or a nolle prosequi be en- 
tered, or judgment be arrested, the 
county shall pay witnesses one half 
of their lawful fees, except in capital 
felonies and in certain other prose- 
ecutions, where a nolle prosequi was 
entered on an indictment for homi- 
cide, as to murder in the first degree, 
the trial thereby became one for mur- 
der in the second degree only. and 
hence the state’s witnesses subse- 
quently subpcenaed for the trial of 
that offense were not entitled to full 
fees. Coward v. Jackson County 
Com’rs, 49 S.E. 207, 137 N.C. 299. 


[b] Im proceedings before com- 
missioners of insanity.—Under stat- 
ute, witnesses before the board of 
commissioners of insanity are enti- 
tled to the same fees as witnesses in 
the district court. Otoe County v. 
Brown, 140 N.W. 268, 93 Neb. 235. 

Witnesses in criminal cases: 
Fees generally see supra § 73. 

Fees as experts see infra § 89. 
Liability for fees to see supra § 76. 
3. Holbrook | v. Cooley, 25 Minn. 


ap ertno tary, attendance see supra § 


4 Walker v. Cook, 33 Ill.App. 561. 


5. Diller v. Crawford County, 23 
Pa.Dist. 551; Hamill v. Lancaster 
County, 38 Pa.Co. 175. 


6. Whipple v. Cumberland Cotton 
Mfg. Co., 29 F.Cas.No. 17,515, 3 Story 
84; BEhle v. Bingham, 4 Hill (N.Y.) 
595; Crawford v. Abraham, 2 Or. 163. 


7. KEarmer v. Stillwater Water Co., 
90 N.W. 10, 86 Minn. 59. 


8. See supra § 64. 


9. Andrews v. Cressy, 2 Minn. 67; 
Dwight vy. Peoples, 1 Pa.Co. 141. 


10. Wheeler v. Ruckman, 28 N.Y. 
Super. 702. 
11. In re Crane, 6 F.Cas.No. 3,352; 


Bar Ass’n of City of Boston v. Scott, 
95 N.E. 402, 209 Mass. 200. 


[a] Holding self ready to attend. 
—Witnesses, who lost no time save 
when actually testifying, are not en- 
titled to fees for time spent in occa- 
sionally calling on the attorney to 
learn the state of the case, they hav- 
ing held themselves ready to attend 
on notice by telephone. Bar Ass’n 
of City of Boston vy. Scott, 95 N.E. 
402, 209 Mass. 200. 


fen Pringle v. The Michigan, 52 F. 
Aes Shaddock’s Case, 2 Mart. (La.) 


14. Smith v. Smith, 110 N.W. 59, 
111 N.W. 342, 146 Mich. 686. 


15. McFall’s Case, 2 Mart. (La.) 
170. 
[a] Where trial extends over Sun- 


day.—A witness from a distance who 
attends over Sunday is entitled to 
fees for that day. Schott v. Benson, 
21) F.Cas.No. 12,479, 1- Blatchf. 5¢4; 
pala v. Runge, 27 How.Pr. (N.Y.) 
Gy 


[b] Where triai is suspended or 
postponed, a witness who remains in 
attendance is entitled to his fees for 
the time so spent. Hance v. McCor- 
mick, 11 F.Cas.No. 6,009, 1 Cranch C.C. 


522; Hathaway v. Roach, 11 F.Cas. 
No. 6,213, 2 Woodb.&M. 63; Whipple 
v. Cumberland Cotton Mfg. Co., 29 F. 
Cas.No. 17,515, 3 Story 84; Marsh v. 
Mobile Branch Bank, 10 Ala. 57; Quin- 
by v. Ellithorp, 170 N.Y.S. 969. 


Mileage in case of continuance or 
postponement see infra § 


16. TIowa.—Markwell v. Warren 
County, 5 N.W. 570, 53 Iowa 422. 


Miss.—Marshall County v. Tidmore, 
21 So. 51, 74 Miss. 317. 


ina v. Walsh, 44 N.J.Law 


N.Y.—People v. Sharp, 139 N.Y.S. 
99D. 18" MISC e528) 288 ENnY (©r. ca 6.8 
People v. Pettit, 44 N.Y.S. 256, 19 
Misc. 280, 12 N.Y.Cr. 284. 


Pa.—Com. v. Kukie, 19 Pa.Dist. 281; 
Sluchko v. Luzerne County, 4 Pa.Dist. 
418, 16 Pa.Co. 221, 7 Kulp 526; How- 
ard v. Beaver County, 6 Pa.Co. 397, 23 
Wkiy.N.C. 574. 


See Morin v. Multnomah County, 22 
P. 490, 18 Or. 163 (holding that a wit- 
ness could not recover for detention 
against a county, but placing the de- 
cision on the ground that the county 
had no authority to contract sufficient 
to support an implied undertaking to 
pay). 

17. State v. Greene, 65 N.W. 181, 
91 Wis. 500. 


18. Higginson’s Case, 12 F.Cas.No. 
6,471, 1 Cranch C.C. 73;° Robinson v. 
Chambers, 54 N.W. 176, 94 Mich. 471, 
20 L.R.A. 57 and note, 54 N.W. 176, 94 
Mich. 473; Kirke v. Strafford County, 
te 1046, 76 N.H. 181, Ann.Cas.1912¢C 


[a] In England (1) it has been 
held that a seaman detained ashore 
as a witness is entitled to an award 
of reasonable compensation substan- 
tially equal to wages (The Ibis VI, 
[1922] P. 4; The Ibis VI,: £1921] P, 
255) (2) or share in profits (The 
Ibis VI, [1921] P. 255) (3) which he 
would otherwise have made during 
the time of detention, regard being 
had to the common obligation of the 
witness to testify, so that he may 
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appears that his failure to give security did not re- 
sult from any fault on his part,!® and in some states, 
holding the view of the majority, the rule has been 
changed by statute.2° If the witness is improperly 
detained, he is entitled to witness’ fees for the peri- 
od of his detention ;?1 but where the statute provides 
for payment of fees to witnesses detained under cer- 
tain conditions, a witness may not recover for an 
illegal detention, his remedy in such ease being an 
application for writ of habeas corpus,?* a detention: 
under a statute being presumed, however, to be regu- 
learyes 


[§ 81] d. Attendance in Several Cases. Unless a 
statute limits the recovery,?* a witness who, in obe- 
dience to subpenas, attends at the same time in sey- 
eral cases is entitled to fees and mileage for each,”® 
although such suits are brought by, against, or be- 
tween the same parties,*° or are tried together ;*7 
but a witness subpoenaed in one case only, even 
though requested to attend for all, is entitled to only 
one travel, with fees for attendance allowed in all 
cases in the discretion of the court.2* Where sever-« 
al actions are consolidated into one, a witness who 
testifies at the trial is entitled to but a single fee,°° 
and where he has been summoned in one ease only, he 
is entitled only to one fee.*® Persons who are par- 
ties in other actions of similar character and who 
are present in court awaiting the cases in which they 
are interested are entitled to witness’ fees for their 
actual attendance on account of the case in which 
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they testify, but mo more, no fees being allowed for 
the time they are in court on their own cases.2” In 


some jurisdictions it is held, contrary to the general . 


rule, that a witness’ per diem is not increased by the 
fact that he has been subpoenaed in, more than one 
case;°? in others that single mileage and attendance 
is the limit where summoned in two or more eases 
between the same parties at the same term,>* or 
where the controversy arises out of one and the same 
transaction between several.plaintiffs and ane de- 
fendant who alone is liable for the costs,** or where 
the witness testified before the grand jury ini several 
cases on the same day.*® 


[§ 82] e. Two Attendances on Same Day im Same 
Matter. A witness who attends twiée on the same 
day in the same matter is entitled to only one day’s 
pay,*® as where he attends before a committing: mag- 
istrate and later in eourt,*?* or where he testifies: at 
an arbitration and subsequently on the same: day his, 
deposition is taken.*§ 


[§ 83] f. Time Spent in Traveling and: im Finding 
Papers Called for. According to some authorities, 
the per diem of a witness is to be computed from 
the time he left home until he returned, including the 
time spent in traveling,*® the decisions; im some in- 
stances being based on the construction of a stat- 
ute,*° and the allowance and its amount being eontin- 
gent on mileage and other circumstances: in the 
case,*? and at a higher rate for witnesses attending 
from a foreign state;*? but other authorities hold the 


neither make a profit nor incur a loss 
(The Ibis VI, [1922] P. 4). 


19. Hall v. Somerset County, 34 A. 
771, 82 Mad. 618, 51 Am.S.R. 484, '32 
L.R.A. 449 and note; Kirke v. Straf- 
ford County, 80 A. 1046, 76 N.H. 181, 
Ann Cas hILZC 3070 


20. Linsky v. Luzerne County, 101 
Pa.Super. 42. 


21.. Latshaw’s Case, 1 Ohio Dec. 
(Reprint) 96, 2 West.L.J. 123. 


[a] Failure to give security not 
required by law.—A witness who is 
improperly detained for failure to 
give security for his appearance, 
whereas he is entitled to be released 
on his own recognizance, is entitled 
to his per diem while detained. Lat- 
shaw’s Case, 1 Ohio Dec. (Reprint) 96, 
2 West.L.J. 123. 


22. Com. v. Moxitch, 2 Pa.Dist.&Co. 
shale, 

23. Kramfert v. Dauphin County, 
25 Pa.Dist. 153. 


24. Wilkins v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 189 N.W. 
317, 48 N.D. 1295; State v. O’ Haver, 
15 Lea (Tenn.) 46. 


[a] In Tennessee, under statute, a 
witness cannot prove attendance at 
any one term of court in more than 
two criminal cases. State v. O’Haver, 
15 Lea 46. 


[b] In Worth Dakota, under a stat- 
ute providing that witnesses are en- 
titled to receive for each day’s attend- 
ance before the district court the sum 
of two dollars, a witness called to 
testify in a number of cases at the 
same term is entitled to receive in a 
particular case the statutory fee for 
only the number of days he was 
actually in attendance before the 
court for the purpose of testifying in 
that case. Wiikins v. National Union 


Fire Ins. Co. of Pittsburgh, Pa., 189 
N.W. 317, 48 N.D. 1295. 


25. U.S.—The Vernon, 36 F. 113; 
Young v. Merchants’ Ins. Co., 29 F. 
2738; Wooster v. Handy, 23 F. 49, 23 
Blatchf. 112. 


Ark.—Springfield, ete, R. Co. v. 
Lambert, 42 Ark. 121; Pulaski County 
v. Downer, 10 Ark. 588. 


Ga.—Robison v. Banks, 17 Ga. 211. 


Ill.—O’Kane v. People, 46 I1l.App. 
225: 


Mass.—Day v. Berkshire 
Co., 1 Gray 420. 


Tenn.—Hopkins vy. Waterhouse, 2 
Yerg. 323. 


Vt.—House v. Barber, 10 Vt. 158. 


26. U.S.—yYoung v. Merchants’ Ins. 
Co., 29 F. 273; Parker v. Bigler, 18 F. 
Cas.No. 10,726, 1 Fish.Pat.Cas. 285. 


Ala.—Findley & Cummins v. Wyser, 
1 Stew. 23. 


N.Y.—Hicks v. Brennan, 10 Abb.Pr. 
304; Vence v. Speir, 18 How.Pr. 168. 


Tex.—F lores v. Thorn, 8 Tex. 377. 


Utah.—Smith v. Nelson, 65 P. 485, 
23 Utah 512. 


27. L. E. Waterman Co. vy. Lock- 
wood, 128 F. 174 [foll The Vernon, 36 
Risk 113s Archer svat Hartiordy BE. sins, 
Co., 31 F. 660]. Contra, Matter, of 
McCullough, 12 Phila. (Pa.). 576. 


28. Barber vy. Parsons, 13 N.B. 491, 
145 Mass. 2038. 


29. Morristown Mills Co. v. Lytle, 
24 S.E. 530, 118 N.C. 8387. 


30. House v. Barber, 10 Vt. 158. 


31. Wilkins v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 189 N.W. 
317; 48 N,D..1295. 


Woolen 
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32. Hardin v. Polk County, 39 Iowa 
661; Keller v. Clintom County, 4 Pa. 
Dist. 216; Cody v. Clelam, I Pao. 8; 
Com. v. Cozens, 1 Ashm. (Pa.) 265? 
Com. v. Curren, 2 Chest.Co. (Pa.) 393, 
9 Phila. 623. 


33. Crawford vw. Abraham, 2 Or. 
163, 165. 


34. Batdorff’s Adm’rs v. Eckert, 3 
Pa, 200: 1 


35. Healy v. Hillsborough County; 
49 A. 89, 70 N.H. 588. 

36. See cases infra motes 37, 38. 

37. Com. v. Lovett, 2 Pa.Co. 3/75. 

38. Ulrich v. Getz, 2 Lanc.L.Rev. 
(Pay 137: 


39. Lamb v. Coe, 19 Wend. (N.Y.) 


127; Wilkie v. Chadwick, 13 Wend. 
(N.Y.) 49; Nichols v. Doty, 3 Cow. 
(NUYS) 3522 


neee Speigner vy. Cooner, 43 S.C.L.' 


41. Rogers v. Rogers, 2 Paige (N. 
Yep) 408% 


[a] Mileage and other. circum. 
stances.—Where the whole travel of 
a witness in going and returning is 
less than fifteen miles, no allowance 
for travel can be made, unless it ap- 
pears that he was obliged to come so 
early, or was detained so late, that 
he could not come and return on the 
day of his attendance. If the whole 
distance both ways is over fifteen 
miles and under thirty, one day should 
be allowed for travel; and if over fif- 
teen miles each way, one day should 
be allowed for the witness to come, 
and one to return, independent of the 
time he is detained for examination, 
Rogers v. Rogers, 2.Paige (N.Y.) 458, 


hae Nichols v. Doty, 3 Cow. (NLY,) 


nN 


§§ 83-86] 


per diem to be allowable only for the time of attend- 
ance at the place of trial, with no allowance other 
than mileage for the time spent in travel.4* The 
service of a subpena duces tecum does not raise an 
implied assumpsit to pay for trouble of the witness 
in finding the papers called for.*4 


[§ 84] g. Witness Summoned by Both Parties. 
A witness summoned by both parties has been held 
to be entitled to compensation from each.*t® 


[§ 85] h. Compensation of Experts—(1) In Gen- 
eral. A professional man who attends as an ordinary 
witness as to facts which have come within his ob- 
servation rather than as an expert in any matter re- 
lating to his profession,*® or who gives an opinion 
on a matter within common knowledge not requir- 
ing special learning, skill, or knowledge,** or who 
attends voluntarily and testifies without request or 
agreement to pay for his services,*® is entitled to only 
the ordinary witness’ fees, the rule varying in the 
different states as to his right to extra compensation 
for testifying as an expert to matters of expert opin- 
ion;*® andif a professional man, duly subpeenaed, is 
not called to testify, and it does not appear that he 
was subpenaed to testify as an expert, the presump- 
tion is that he was ealled to testify to some facts 
within his knowledge as an ordinary witness,®° and 
an expert subpwnaed as a witness may not recover 


43. Carter v. Sweet, 84 F. 16; 
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additional compensation from the attorneys who 
summoned him in the absence of evidence of a re- 
quest to testify with an agreement to pay therefor.”* 


[§ 86] (2) Expert Testimony Generally. Under 
some state statutes, expert witnesses, who testify to 
matters of opinion, are allowed an extra compensa- 
tion in addition to the ordinary witness’ fee,°? the al- 
lowance being within the discretion of the court 
where the statute so provides;*? and some authori- 
ties have gone so far as to hold that an expert witness 
may refuse to testify until his extra compensation is 
paid or secured,** and is not guilty of contempt in so 
doing,®® and under some statutes it is even held that 
he must demand payment before testifying, to pre- 
serve his right of recovery.°® An expert’s right to re- 
cover additional compensation for expert testimony 
in these jurisdictions is conditioned on his having giv- 
en an opinion involving scientific or technical knowl- 
edge, or, where the statute so requires, on his having 
been appointed by the court to make scientific or 
professional examinations and testify to them;°* but 
where the statute providing additional compensation 
makes no such requirement, it is not necessary that 
the witnesses should be appointed by the court as 
experts or summoned as such.®® The more general 
rule is that, apart from statute, an expert witness 
may be compelled to testify as to matters of a pro- 

x} 


Minn.—Bekkemo v. Erickson, 242 N. 


Pringle v. The Michigan, 52 F. 509; 
Tritchler v. Smith, 220 N.W. 903, 57 
N.D. 105; Venetian Blind Co. v. Nes- 
bit, 13 Pa.Co. 330; Miller v. Shoop, 
1 Lanc.L.Rev. (Ba.),,377; U.S. Ve, But 
ler, 1 Porto Rico Fed. 411; Rodriguez 
v. North German F. Ins. Co., 1 Porto 
Rico Fed. 233. 


44. Director Gen. of Railroads v. 
Keefer, 29 Pa.Dist. 606. 
45. Peace v. Person, 5 N.C. 188. 


46, 4). CU. Say, Cooper “21° D'C: 
491. 


Iowa.—Snyder y. Iowa City, 40 Iowa 


La.—Crichton y. Krouse, (App.) 150 
So. 448. 


Minn.—Anderson v. Minneapolis, 
ete., R. Co., 114 N.W. 744, 103 Minn. 
184; Le Mere v. McHale, 15 N.W. 682, 
30 Minn. 410. 


N.Y.—Lyon v. Wilkes, 1 Cow. 591. 


Pa.—Cohen v. Continental Casualty 
Co., 89 Pa.Super. 367; Com. v. Lucas, 


2A Pa COne1 20- 

Que.—Gardner v. Marchildon, 5 
Que.Pr. 323; Marquis v. Robidoux, 3 
Que.Pr. 433. 


“The well settled rule is that any 
person who has knowledge of any fact 
important to a party litigant, may be 
obliged to appear and testify to that 
fact, whether he desires to do so or 
not. Bentham’s illustration is, that if 
the Prince of Wales, the Archbishop 
of Canterbury and the Lord Chancel- 
lor when riding together should wit- 
ness ‘an altercation between a coster- 
monger and an apple-woman, upon 
summons of either party to bear wit- 
ness as to what they had seen and 
heard of the transaction, they would 
be obliged to apnear and testify as to 
the facts upon the same terms as ordi- 
nary witnesses.” United States v. 
Cooper, 21 D.C. 491, 498. 


[a] Doctor, who has witnessed ac- 
cident, must attend and testify as to 
facts, when summoned, but is under 


as a doctor before he has been paid 
or guaranteed compensation as an ex- 


pert. Marquis v. Robidoux, 3 Que. 
PY 433: 
47. Wassenich v. City and County 


of Denver, 186 P. 533, 538, 67 Colo. 
456; Suthon v. Laws, 61 So. 204, 132 
La. 207; Crichton v. Krouse, (La. 
App.) 150 So. 448. 


“Merely because a witness qualifies 
and testifies to the market value of 
property in a condemnation suit does 
not make him an expert in the sense 
in which the word is here used, en- 
titling him to expert witness fees. 
Expert evidence is the product of the 
brain. It means one who is an au- 
thoritative specialist, possessing 
special learning, skill, or knowledge 
ina particular subject, as an art or 
science, like mineralogy or toxicology, 
as an illustration. Real estate agents 
testifying to the value of property 
come far from coming within this 
class of witnesses entitled to expert 
witness fees.”” Wassenich v. City and 
County of Denver, supra. 


[a] Witnesses testifying regard- 
ing devisibility of property involved 
in a partition suit are classed as ordi- 
nary witnesses, and are not entitled to 
extra compensation under Act (1884) 
No. 19, unless speciaily appointed by 
the court as experts. Suthon y. Laws, 
61 So. 204, 132 La. 207. 


48. McClenahan v. Keyes, 206 P. 
454, 188 Cal. 574. y 


49. See infra § 86. 


50. Cohen vy. Continental Casualty 
Co., 89 Pa.Super. 367. 


51. Potter v. Austin, 190 N.Y.S. 
712, 
52. Iowa.—Keller v. Harrison, 128 


N.W. 851, 1381 N.W. 538, 151 Iowa 320, 
Ann.Cas.1913A 300; Snyder v. Iowa 
City, 40 Iowa 646. : 


La.—McQueen v. Union Indemnity 
Co., 136 So. 761, 18 La.App. 612. 


Me.—Gordon v. Conley, 78 A. 365, 
107 Me. 286, 33 L.R.A.N.S. 336. 


W. 617, 186 Minn. 108. 


N.Y.—People ex rel. Manley v. 
Board of Sup’rs of Chenango County, 
132 N.Y.S. 868, 148 App.Div. 584. 


N.C.—State v. Dollar, 66 N.C. 626. 


53. Bekkemo v. Erickson, 242 N.W. 
617, 186 Minn. 108; Melander v. Free- 
born County, 212 N.W. 590, 170 Minn. 
378; State v. Wiebke, 191 N.W. 249, 
154 Minn. 61. 


[a] Amount of allowance to ex- 
perts.—(1) Twenty and twenty-five 
dollars a day to hydraulic engineers. 
Farmer vy. Stillwater Water Co., 90 N. 
W. 10, 86 Minn. 59. (2) Twenty-five 
dollars a day to veterinarians. Bek- 
kemo v. Erickson, 242 N.W. 617, 186 
Minn. 108. 


54 Turnbull v. North British R. 
Co., 5 Se.Sess.Cas. (5th ser.) 944; 
Marquis v. Robidoux, 3 Que.Pr. 433; 
Guinea v. Campbell, 22 Que.Super. 


262. 
55. U.S. v. Howe, 26 F.Cas.No. 15,- 
404a; Buchman vy. State, 59 Ind. 1, 


26 Am.R. 75 [foll Dills v. State, 59 Ind. 
15]. But see Gaston v. Marion Coun- 
ty, 3 Ind. 497 (holding that a physician 
directed by the coroner to make a post 
mortem and to attend the inquest and 
testify is entitled to extra compen- 
sation for the post mortem examina- 
tion, but not for traveling to the in- 
quest and testifying). 


56. Tiffany v. Kellogg Iron Works, 
109 N.Y.S: 754, 59 Misc. 113. 


[a] If witness voluntarily testifies 
without insisting on compensation as 
a condition of giving his testimony, 
he cannot recover from the person in 
whose behalf he testifies more than 
the statutory witness’ fee. Tiffany v. 
Kellogg Iron Works, 109 N.Y.S. 754, 
59 Mise. 113. 

57. Crichton v, Krouse, (La:App.) 
150 So. 448. 


58. Suthon v. Laws, 61 So. 204, 132 
La. 207; McQueen v. Union Indemnity 
Co., 136 So. 761, 18 La.App. 612. 
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fessional opinion, or matters to which he has gain- 
ed a special knowledge by reason of his professional 
training or experience, without any compensation 
other than the fee of an ordinary witness,°® and his 
refusal to testify unless paid an extra compensation 
may be punished as contempt ;°° and while, in these 
jurisdictions, a statute may grant a discretionary 
power to allow fees to experts ‘that are just and rea- 
sonable,** the rule requiring an expert to testify as 
to matte rs of expert opinion without prepayment of 
an extra fee is not affected thereby, the statute hav- 
ing reference to an allowance by the court after the 
expert has been examined.®? 


[§ 87] (3) Testimony Requiring Special Prepa- 
ration; Quantum Meruit. In jurisdictions where 
an expert must testify on matters of expert opinion 
without extra compensation, the compulsion extends 
only to such opinions as the expert may give without 
preparation or preliminary study of the facts;®* and 
where it is desired to have an expert witness give 
testimony of a. nature which requires special prep- 
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any kind by him in order to prepare himself to testi- 
fy, he has a right to regard such preparatory work 
as a professional service, and cannot be compelled to 
perform the same without the payment of a profes- 
sional fee.** If such services are performed on re- 
quest of a party to the action without an express 
promise of compensation, extra compensation may 
be recovered on an implied promise;°*® but where a 
physician gives expert testimony based on a prior 
physical examination of litigant voluntarily without 
any request. to testify, there is no implied agreement 
to pay additional compensation,®® and for mere at- 
tendance at court there can be no recovery in quan- 
tum meruit.®? 


[§ 88] (4) Services Rendered under Special Con- 
tract. Expert services may be the subject of con- 
tract justifying recovery by the expert on proof of its 
terms, consideration therefor, and performance,*® 
even though the expert be the attending physician of 
the person who is made the subject of his testimony, 
provided it goes beyond mere testimony to facts ob- 


aration, investigation, research, or examination of 


59. Ark.—F linn v. Prairie County, 
29 S.W. 459, 60 Ark. 204, 46 Am.S.R. 
168, 27 L.R.A. 669 and note [foll Clark 
County v. Kerstan, 30 S.W. 1046, 60 
Ark. 508]. 

Cal.—People v. Conte, 
457, 17 Cal.App. 771. 

Colo.—Larimer County v. Lee, 32 
P. 841, 3 Colo.App. 177. 


D.C.—Bradley v. Davidson, 47 App. 
D.C. 266. Contra U. S. v: Cooper, 21 
DiC2 4912 

G@a.—Dixon v. State) 76 S:H.-794, 12 
Ga.App. 17; Schofield v. Little, 58 
S.E. 666, 2 Ga. App. 286. 


Ill Wright v. People, 112 Ill. 540. 


Mass.—Barrus v. Phaneuf, 44 N.E. 
141, 166 Mass. 128, 32 L.R.A. 619. 


Minn.—State v. Teipner, 32 N.W. 
678, 36 Minn. 535. 


Mo.—State v. Bell, 111 S.W. 24, 212 
Mo. 111; Klepper v. Klepper, 202 S.W. 
593, 199 "Mo. App. 294; Burnett v. Free- 
man, 115 S.W. 488, 134 Mo.App. 709; 
Burnett Vv. Freeman, mks S.W.. 121; 125 
Mo.App. 683. 

Neb.—Ulaski v. Morris & Co., 184 N. 
W. 946, 106 Neb. 782; Main v. Sher- 
man County, 103 N.W. 1038, 74 Neb. 
alist, 

N.J.—Fonda v. 
240. 

Or.—Mount v. Welsh, 247 P. 815, 
118 Or. 568. 

Pa.—Com. v. Higgins, 5 Kulp 269. 

S.D.—Brown County v. Hall, 249 N. 
W. 253 [foll Brown County v. ‘Easton, 
250 N.W. 668]. 

Tex.—Summers v. State, 5 Tex.App. 
365, 32 Am.R. 573. 


Wash.—State v. Superior Court in 
and for King County, 281 P. 335, 154 
Wash. 144. 

W.Va.—Ealy v. Shetler Ice Cream 
Co., 150 S.E. 539, 108 W.Va. 184. 


Wis.—Philler vy. Waukesha County, 
120 N.W. 829, 139 Wis. 211, 25 L.R.A. 
N.S. 1040, 181 Am.S.R. 1055, 17 Ann. 
Cas. 712. 

Ont.—Butler v. Toronto Mutoscope 
Ooi Ont. 12, 96> Ont: Win. 627,05 
Ann.Cas. 992 and note. 


122 P. 450, 


Bolton, 6 N.J.L.J. 


wt 


[a] 
relevant.—Since a successful plaintiff 
in a personal injury suit is not en- 
titled to recover for fees paid in ob- 
taining expert testimony, it was im- 
proper to permit an expert to testify 
to the reasonableness of his charge. 
Gulf, C. & S. F. Ry. Co. v. Dooley, 131 
S.W. 831, 62 Tex.Civ.App. 345. 


(b] Plaintiff voluntarily submit- 
ting to examination by doctor em- 
ployed by defendant could thereafter 
interrogate him as to opinion without 
compensation other than ordinary wit- 
ness’ fees. State v. Superior Court in 
and for King County, 281 P. 335, 154 
Wash. 144. 


60. Ex p. Dement, 53 Ala. 389, 25 
Am.R. 611; State v. Darby, 9 Ohio 
Dec. (Reprint) 725, 17 Cine.L.Bul. 62. 


61. Farmer v. Stillwater Water 
Co., 90 N.W. 10, 86 Minn. 59; Le Mere 
v. McHale, 15 N.W. 682, 30 Minn. 410. 


62. State v. Teipner, 32 N.W. 678, 
86 Minn. 535. 


63. Flinn v. Prairie County, 29 S. 
W. 459, 60 Ark. 204, 207, 46 Am.S.R. 
168, Da oe SwN, 669; Barrus v. Phaneuf, 
44 NLRB. 141, 166 Mass. TO nero belek sae 
619; People v. Montgomery, 13 Abb. 
Pr.N.S. (N.Y.) 207; Brown County v. 


Hall, (S.D.) 249 N.W. 253 [foll Brown 
fen v. Easton, (S.D.) 250 N.W. 


“He cannot be required to make any 
examination or preliminary prepara- 
tion, nor can he be compelled to at- 
tend the trial, and listen to the testi- 
mony, that he may be better enabled 
to give his opinion as an expert. For 
any service of this kind he may de- 
mand extra compensation. But such 
information as he already possesses, 
that is pertinent to the issue, he can 
be made to give, whether such infor- 
mation is peculiar to his trade or pro- 


fession, or not.” Flinn v. Prairie 
County, supra 
64. Ark.—F linn v. Prairie County, 


29 S.W. 459, 60 Ark. 204, 46 Am.S.R. 
168, 27 L.R.A. 669 and note [foll Clark 
County v. Kerstan, 30 S.W. 1046, 60 
Ark. 508]. 


Colo.—Larimer County v. Lee, 32 P. 
841, 3 Colo.App. 177. 


Ga.—Schofield v. Little, 58 S.E. 666, 
2 Ga.App. 286. 


Reasonahleness of charge ir-— 


served by the senses, and extends to technical infer- 


Ind.—Gaston v. Marion County, $ 
Ind. 497. 


Iowa.—Keller v. Harrison, 128 N.W. 
851, 131 N.W. 53, 151 Iowa 320, Ann. 
Cas.1913A 300. 


La.—Egan v. Hotel Grunewald Co., 
55 So. 750, 129 La. 163; Harrison Vv. 
ew. Orleans, 4 So. 133, 40 La.Ann. 


Mass.—Barrus v. Phaneuf, 44 N.E. 
141, 166 Mass. 128, 32 L.R.A. 619 


Mo.—Burnett v. Freeman, 
W. 121, 125 Mo.App. 683. 


N.Y.—People v. Montgomery, 13 
Abb.Pr.N.S. 207. 


Tex.—Summers v. State, 5 Tex.App. 
365, 32 Am.R. 573. 


Wis.—Philler v. Waukesha County, 
120 N.W. 829, 139 Wis. 211, 131 Am.S. 
LOO, 25 L.R.A.N.S. 1040 and note, 
17 Ann.Cas. 712 and note. 


Que.—Guinea v. Campbell, 22 Que. 
Super. 262. a 


65. Gordon v. Conley, 78 A. 365, 107 
Me. 286,33 L.R.A.N-S. 3363) Tiffany, 
v. Kellogg Iron Works, 109 N.Y.S. 754, 
59 Mise. 113; Ealy v. Shetler Ice 


Cream Co., 150 S.E. 539, 108 W.Va. 184. 


66. In re Yarlotte’s Guardianship, 
200 Po 321, 133 OKI 3: 


67. Chicago, etc., Electric R. Co. 
v. Judge, 135 Ill.App. 377. 


68. Dixon v. People, 48 N.E. 108, 
L683) DITO). 8: TRACP Geate toshalle 
App. 585, and foll North Chicago St. 
R. Co. v. Zeiger, 54 N.E. 1006, 182. Ili. 
In AIS. slog ote o. NileAto De 
463)]; Barrus v. Phaneuf, 44 N.E. 141, 
166 Mass. 123, 32 L.R.A. 619; Fonda 
v. Bolton, 6 N. eds wa kOs Hough Vv. 
State, 124 NYS. 878, 68 Misc. 26. 


[a] Failure of witness to prepare 
himself and testify.—An expert wit- 
ness is not entitled to the agreed 
compensation for his’ services, where 
his employment is dependent’ on his 
being able to appraise certain manu- 
facturing plants, and testify to a cer- 
tain value therefor, where he fails to 
make such an appraisal and testify 
to such value. Hough v. State, 124 N. 
Y.S. 878, 68 Misc. 26 [rev on another 
rae 130 N.Y.S. 407, 145 App.Div. 


103 Ss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
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ences or conclusions ;®® but recovery on the contract 
cannot be had where the witness testifies on matters 
within common knowledge not requiring previous 
study, training, or investigation,’° or where the con- 
tract, because of its terms, is held to be against public 
poliey.74 


[§ 89] (5) Criminal Trials; Election Contests.*? 
In eriminal trials the government attorney may not 
employ experts under a contract to pay compensation 
in excess of the regular witness’ fees in the absence 
of statutory authority therefor;** but under stat- 
utes while an expert testifying as to matters of opin- 
ion for the defense may not recover extra compensa- 
tion therefor from the government as matter of right, 
the attorney-genéral has authority to consent there- 
to,‘ and experts employed under court authority 
to make examination are entitled to compensation 
therefor regardless of any failure to call them to 
testify or of other irregularities in the procedure.7® 
Handwriting experts employed under authority of 
court in election contests may recover compensation 
subject to the court’s discretion as to the proper 
amount, the court having power to authorize the ex- 
penditure.7® 


, 


[§ 90] i. Mileage and Expenses’’—(1) In Gen- 
eral. A witness who attends court from a distance 
is allowed, under authority of the statute or court 
rule, for his reasonable expenses in going to and from 

_ the place of trial,7* provided the sole purpose of his 


69. Birch v. Sees, 165 N.Y.S. 846, 
178 App.Div. 609. 


70. Ramschasel’s Estate, 


76. 
24 Pa. 
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223 N.Y.S. 204, 221 App.Div. 350. 


255, 256, 108 Pa.Super. 184. 
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travel was to testify,7® and, where daily travel was 
necessary, he is entitled to mileage for each day he 
traveled,®® and his reasonable expenses for the time 
during which he necessarily sojourned at the place of 
trial;*1 but no expenses are allowed while remain- 
ing at the place of trial after the trial on the chance 
of a new trial being ordered and the necessity of tes- 
timony at the second trial.8?. Travel fees have been 
denied to a witness who resides in the place where 
the court is held,’* and to a foreign witness, sub- 
ponaed at the place of trial;** but where the stat- 
ute makes the allowance mandatory and makes no ex- 
ception of witnesses living at the place of trial, the 
court has no discretionary power to refuse the allow- 
ance on that ground.’® Under conditions fixed by 
the statute, a witness may be entitled to extra allow- 
ances’® and double mileage.87 The provision in the 
act of congress that mileage shall not be allowed wit- 
nesses for a greater distance than one hundred miles 
applies only to witnesses who come from without the 
territorial limits of a court’s jurisdiction, and wit- 
nesses within the district are entitled to mileage for 
miles actually traveled for a greater distance than 
one hundred miles.*® 


[§ 91] (2) Witnesses Residing outside State, 
County, or Federal District®®—(a) In Civil Actions. 
A witness in a civil action who attends court from a 
foreign state is not entitled to mileage as costs 
against the losing party for the distance traveled in 


Super. 262. 


71. Thomas v. Ruhl, 108 A. 78, 30 
Del. 437; Burnett v. Freeman, 115 S. 
W. 488, 134 Mo.App. 709; Hough v. 
State, 30 N.Y.S. 407, 145 App.Div. 718. 


fa] Contingent fees.—There can 
be no recovery on an alleged contract 
by a patient to pay his physician a 
contingent fee, if he is called on to 
testify. Burnett v. Freeman, 115 S. 
W. 488, 134 Mo.App. 709. 


[b] Agreement tending to induce 
perjury.—An agreement by an expert 
witness, employed by the state to 
appraise property in litigation, that 
his estimate shall be substantially 
less than the estimate of an expert of 
the adverse party is not enforceable. 
Hough v. State, 30 N.Y.S. 407, 145 App. 
Div. 718. 


{c] For testifying before justice 
of peace.—The law and rule of court 
authorizing payment of five dollars 
a day toa witness testifying as an ex- 
pert does not apply to witnesses giv- 
ing testimony before a justice of the 
peace, and any agreement to pay wit- 
nesses more than the legal fees for 
testifying before a justice is against 
public policy and unenforceable by 


action. Thomas y. Ruhl, 108 A. 78, 
30 Del. 437. 
72. Parties to election contests see 


supra § 68. 

Witnesses in criminal cases: 
Fees generally see supra § 73. 
Half fees see supra § 78. 
Liability for fees to see infra § 76. 


73. Diller v. Crawford County, 42 
Pa.Co. 17 [overr Gerhard v. Berks 
County, 19 Pa.Dist. 209]. 


74, In re Clark, 104 Mass. 537. 
75. People ex rel. Hicks v. Berry, 


* 


“This was not an ordinary lawsuit, 
but a matter in which the common- 
wealth was interested. The preser- 
vation of the purity of elections is 
one of the most important subjects 
that can engage the attention of the 
courts. 
the presence or absence of fraud, we 
can readily conceive that assistance 
rendered by a handwriting expert 
might be of great aid. The extent of 
such assistance would be a matter 
within the sound discretion of the 
court, subject to correction by the ap- 
pellate courts in case the discretion is 
abused. In this case there is no ob- 
jection urged to the amount expend- 
ed. The objection is entirely direct- 
ed to the right to cause the expendi- 
ture to be made.” Edwards v. Prutz- 
man, supra. 


77. Compensation of attorneys see 
supra § 70. 


Necessary expenses allowed to 
“clerk or officer of the United States” 
see supra § 72. 


otantany. attendance see supra § 


78. U.S.—Sutton v. Pacific S. 8. Co., 
3 F.(2d) 75 [aff 7 F.(2d) 579, and cert 
den 46 S.Ct. 202, 269 U.S. 586, 70 L.Ed. 
425]; Stokely v. Mather, 270 F. 592; 
Marks v. Merrill Paper Mfg. Co., 203 
F. 16, 123 C.C.A. 380; U.S. v. Venable 
Construction Co., 158 F. 833; The Sun- 
nyside, 23 F.Cas.No. 13,619, 5 Ben. 162. 


sere eH Nemes v. Hughes, 133 I1l.App. 


N.Y.—Smith v. Hutton, 119 N.Y.S. 
194, 134 App.Div. 445; Ahrens v. Cole- 
man, 121 N.Y.S. 1121, 66 Misc. 569; 
Pike v. Nash, 16 How.Pr. 53. 


een ie v. Hill, 270 P. 911, 128 Or. 


S.C.—Speigner vy. Cooner, 43 S.C.L. 


120. 
Edwards v. Prutzman, 165 A. Utah.—Holt v. Nielson, 109 P. 470, 
387 Utah 566. 
see: Crawford v. Abraham, 2 Or. 
80. Independent Packing Co. v. 
Burns, 168 Ill.App. 482. 
81. In re Wardell, 4 Hawaii Fed. 
In the endeavor to discover ya Hughes v. Hughes, 133 Ill.App. 


[a] Tipping may be allowed where 
“actual expenses” are authorized, but 
not under a statute authorizing allow- 
ance of ‘necessary expenses;” but 
a steamer chair is held to be a neces- 
sary expense. In re Wardell, 4 Ha- 
waii Fed. 648. 


82. Tattersall v. People’s L. Ins. 
Co.710) Ont! 537; 6) Ontsw.R. 284. 


83. Jackson v. Hoagland, 1 Wend. 
GNSYS) 69: 

84. See infra § 91. 

85. Engel v. Ehret, 180 P. 1197, 21 


Cal.App. 112. 


86. U. S. v. Butler, 1 Porto Rico 
Fed. 411. 


[a] Witnesses in particular court. 
—The act of congress of March 2, 
1901, making extra allowance for wit- 
nesses in the United States district 
court of Porto Rico, is not applicable 
to proceedings before»United States 
commissioners. U.S. v. Butler, 1 Por- 
to Rico Fed. 411. 


87. Ogilvie yv. Stackland, 179 P. 
669, 92 Or. 352; City of Seaside v. 
Oregon Surety & Casualty Co., 171 _P. 
396, 87 Or. 624; Burrows v. Balfour, 
65 P. 1062, 39 Or. 488. 


88. Sims v. Schult, 40 F. 143; U. 
Siive Smally7 Pir739, 3) Washere 478% 


Federal court witnesses outside dis- 
trict see infra § 93. 


89. Residence of witness generally 
see supra § 74. 
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the foreign state,®° mileage for the actual distance 
traveled within the state only being allowed,®! al- 
though there is authority to the contrary based on 
the construction of a statute;®? nor is he entitled to 
any allowance for mileage if he was at the place of 
trial when summoned,?? and only to mileage for the 
distance traveled from a place within the district 
where he is temporarily sojourning where the sum- 
mons was served on him there;°* but he is entitled 
to recover his reasonable expenses for the entire dis- 
tanee traveled in an action on an implied contract 
against the party at whose request he attends,®® and 
a subpeena, although not compelling attendance from 
one outside the state, is the equivalent of a request 
on which an implied contract may be based.°* Where 
the business of a witness was in another state and 
he was compelled to. come therefrom to testify, he 
was entitled to mileage from the state line, although 
his residence was within the state.°* Under a stat- 
ute making provision for allowance of mileage to a 
witness from a foreign county, it is held that such 
witness is entitled to mileage on his first day of at- 
tendance and further mileage in the discretion of the 


court depending on whether his going home and ré- 


turning to court is reasonable conduct on his part.°% 


90. I1l.—Doppelt v. Columbia Pa- 91. c 
per Stock Co., 99 TIll.App.. 207; Fish |157_N.W. 896, 133 Minn. 33; 
v. Farwell, 33 IllApp. 242;. But see|v. Holder, 107 P. 


Hughes v. Hughes, 133 Ill.App. 654 
(holding that the credibility of a wit- 
ness from a foreign state is not af- 
fected by the fact that the party call- 
ing him paid his expenses coming to 


48 N.D. 1295; 
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Jakutis v. Illinois Cent. R. Co. 


685, 
Wilkins v. National Union Fire Ins. 
Co. of Pittsburgh, 


P. 456, 81 Wash. Bie 
gon-Washington R. & Navigation Co., 


[§§ 91-93. 


[§ 92] (b) In Criminal Actions. A witness in a 
criminal case illegally summoned outside the state 
can be allowed his mileage only from the state line,®® 
and a witness who attends voluntarily without sum- 
mons is not entitled to any mileage in the absence of 
authorization by statute,’ or comphance with its re- 
quirements;? but a witness for the state in a crim- 
inal ¢ase who, while temporarily in the state is serv- 
ed with a subpeena,* or compelled to enter into a re- 
cognizance to attend,* comes from his home in a dis- 
tant state is entitled to milage for the entire dis- 
tance traveled, even under a statute which provides 
mileage for witnesses who attend from a different 
county only,® although particular statutes have been 
construed to allow mileage for travel” | only within the 
state in such cases.°® 


“ 


[§ 93] (c) In Actions in Federal Courts.? In 
the federal courts the rules are conflicting, some 
courts allowing a witness who lives outside the dis- 
trict mileage for the entire distance traveled,® other 
courts limiting the allowance to one hundred miles 
each way,° but allowing for travel outside the dis- 


“trict,!° unless in the particular case there was no le- 


gal compulsion to attend.t! Under statutes, one of 


certainly be at her expense. The bet- 
ter policy, and there is nothing in the 
law to the contrary, is to pay him for 
coming and going.’’ Dutcher v. Jus- 


Duncan 
15 N.M. 323; 


Pa., 189 N.W. 317,| tices Fulton County Inferior Ct., su- 
Pearson v. Gullans, 142 pra. 
ldred re- 
Ne ieatie 4. State v. Seibert, 32 S.W. 670, 


court and returning home, provided 
they were reasonable, where he was 
entitled to his reasonable expenses 
under the statute). 


Me.-—Kinefield v. Pullen, 54 Me. 398. 


Mass.—-White v. Judd. 1 Metce. 293; 
Melvin v. Whiting, 13 Pick. 184. 


N.J.—Williamson v. Johnson, 13 N. 
J.Law 156. 


N.Y.—Howland v. Lenox, 4 Johns. 
3h, 

Or.—Crawford v. 
163. 

Pa.—Com. vy. Dight, 16 Pa.Dist. 890: 
Com. v. Boyer, 7 Pa.Dist. 175; Leeds 
v. Loud, 2 Miles 189; Com. v. Boyer, 
20 Pa.Co. 638. 


Wash.—Carlson Bros. & Co. v. Van 
De Vanter, 52 P. 323, 19 Wash. 32. 


‘Nor can he recover the mileage of 
a witness until he enters the state by 
the ordinary route of travelling to the 
place of trial. From that time he 
travels under the authority and by 
virtue of the process of the court, and 
is entitled to mileage.’ Den v. Ayres, 
13 N.J.Law 156, 157. 


“The rute may now and then work 
a hardship, but it woujd open the door 
to incalculable evils to hold other- 
wise. Litigation would cease to pro- 
tect the poor man, who, as plaintiff, 
might fail ef his rights; or, as de- 
fendant, unfortunate by reason of his 
poverty, could be crushed by claims 
for mileage of witnesses, whose tes- 
timony might have been taken at 
small expense, but who, under unlim- 
ited license for mileage, are permit- 
ted to seek pleasure or accomplish 
other aims under guise as material 
witnesses. It would furnish evil- 
minded litigants with means for am- 
ple revenge in heaping up cost bills.” 
Crawford v. Abraham, 2 Or. 1638, 165. 


Abraham, 2 Or. 


140 P. 550, 79 Wash. 349. 


92. Albany v. Derby, 30 Vt. 718. 
93. The Sunnyside, 23 F.Cas.No. 
13,619, 5 Ben. 162; McFall’s Case, 2 
Mart. (la.) i70; Dowling v. Bush, 


6 How.Pr. (N.Y.) 410; Niagara Bank 
v. Austin, 6 Wend. (N.Y.) 548. 

94. Crittenden vy. PTGS vied Ss 
978. 


95. Westfall v. Madison County, 17 
N.W. 614, 62 Towa 427; Gunnison y. 
Se pate: 41) SN. dt. 121, 1295 77 AmsD: 


Barkin, 


[a] English and American cases 
reviewed.—Gunnison vy. Gunnison, 41 
N.H. 121, 77 Am.D, 764. 


96. Westfall v. Madison County, 17 
N.W. 614, 62 Iowa 427. 


97. Wohlforth v. Kuppler, 
477, 77 Wash. 339. 


98. Henry v. Walton, 19 A. 79i, 52 
N.J.Law 370. 


99. State v. Means, 
P25 NSCTYs20. 


I. Walker v. Boyle, 242 P. 115, 75 
Cal.App. 152. 


2. Walker v. Boyle, supra. 


3. Dutcher vy. Justices Fulton 
County Inferior Ct., 38 Ga. 214, 215, 


“As a matter of public policy, it is 
important that witnesses should be 
encouraged to appear, and there is 
nothing in the Act expr essly confining 
it to persons resident in the State. 
They have a public duty to perform, 
but a citizen of another State owes no 
such obligation. He happens here, 
and whilst here, becomes a witness to 
a violation of our laws. He is sub- 
poenaed whilst here. If permitted to 
leave, he is under no obligation to re- 
turn. If kept here by force, which, 
perhaps, the State might do, it would 


Ot wees 


95 S.-H 912, 


676, 130 Mo. 202: Hutchins v. State, 8 
Mo. 288; State v. Stewart, 4 N.C. 138. 


| 

“As to the objection that the proc- 
ess of the state cannot be enforced 
beyond our borders, it is sufficient, I 
think, to say that in this case the 
state is in no position to raise that 
question. Her court did acquire ju- 
risdiction over the witnesses when 
they appeared therein, and did compel 
them to enter into the recognizance, 
and the state certainly cannot now 
be heard to complain that they obeyed 
this obligation to her by appearing 
and testifying.” State v. Seibert, su- 
pra. 3 


5. Dutcher v. Justices Fulton 
County Inferior Ct., 38 Ga. 214. 


- Lyon County v. Chase, 24 Kan. 
774. 


7. Federal court witnesses within 
district see supra § 90. 


8... Sutton v. Pacific S.S:-Co., 3 F. 
(2d) 75 [aff 7 F.(2d) 579, and cert 
den 46 S.Ct. 202, 269 U.S. 586, 70 L. 
Ed. 425]; Stokely v. Mather, 270 F. 
592; In re Williams, 37 F. 325; U.S. 
bed Sanborn, 28 F. 299; Prouty v. Drap- 

20 F.Cas. No. 11, 447, 2 Story 199. 


S$. Marks v. Merrill Paper Mfg. Co 
203 F. 16, 123 C.C.A. 380 [mod 188 EF. 
850]; U.S. v. Venable Const. Co., 158 
F. 833; Griggsby Constr. Co. y. Loui- 
Siana, etc. TR. (Con 20m Bio 7 ol emeean= 
son v. Atchison, ete., R: Co., 54 °F. 
464; Street v. The Progresso, 48 F. 
239; Smith vy. Chicago, etc., R. Co., 38 
F. 321; Eastman v. herry, ot ee 844- 
The Syracuse, 36 F. 830; Buffalo Ins. 
co a growiden ees etc., Steamship Co3, 


10. Woodruff v. Barney, 30 F.Cas. 
Bo 17,986, 1 Bond 528, 2 Fish. Pat.Cas. 


11. Wooster v. Hill, 44 F. 819, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


lacie 


§§ 93-97] 


which prescribes a mileage rate for witnesses in at- 
tendance in a federal court or before any officer pur- 
suant to law, the other allowing mileage at an in- 
creased rate for witnesses in a particular district 
court, a witness in attendance in a hearing before 
a United States commissioner is entitled only to mile- 
age fixed im the first statute.?? 


[§ 94] (8) Continuance or Postponement of Tri- 
al.t® Under a statute allowing mileage for each mile 
necessarily and actually traveled by a witness, the 
witness who, on postponement of the trial, is direct- 
ed by the parties to return to his home and come 
again to the court when called for is entitled to re- 
cover for mileage for every trip back and forth he 
makes under such conditions,!* and, a fortiori, the 
same rule applies where witnesses are permitted or 
directed by the court to return home during’ post- 
ponement and to be in attendance on the later day ;'® 
but in such ease permission of the court is necessary 
and must be entered of record,?® and it has also been 
held that, where postponement is by agreement of 
the parties, and not by order of the court, except to 
earry the agreement into effect, the witnesses will not 
be allowed another travel unless it was a part of the 
agreement, but their continued attendance until dis- 
charged will be allowed in such case.17 In some cas- 
es a second allowance for mileage in case of adjourn- 
ment for a longer period than over night is within 
the discretion of the court;!®8 and in a federal court 
double mileage may be allowed during adjournment 
where less than the per diem would have been, if the 
witness had remained in attendance.1® A witness 
who lives in the city where the trial is had cannot be 
allowed mileage for travel between his home and the 
place of trial for each day during the time the case 
is on eall.?° 


12% -U. S. v. Butler, 1 Porto Rico, Co., 158 EF. 833: 
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‘ 


[§ 95] (4) Computation of Mileage. Mileage is 
computed from the residence of the witness to the 
place of trial,?4 even though he was subpoenaed at a 
point nearer the place where the court is held;?? 
and where he is subpenaed at his temporary resi- 
dence or place of business, mileage is computed from 
there instead of from his permanent residence,?* un- 
less he was about to return to his permanent home 
when he was subpeenaed.?4 A person absent from his 
home when subpeenaed to testify in the city of his 
residence is entitled to mileage for the distance tray- 
eled going to his home and returning to his place 
of sojourn, where it is made to appear that the giv- 
ing of the testimony was the sole purpose of his 
trip.2°> The computation is made on the basis of the 
usually traveled and most practicable route,?® or, 
where there are several usually traveled routes, ac- 
cording to the route traveled,?* even though there are 
others that are shorter,?® although there is authority 
restricting mileage in such cases to the shortest and 
most direct route.?2® Also the computation is based 
on the actual miles traveled regardless of distances as 
scheduled in the statute.*° 


[§ 96] 7. Statement, Affidavit, and Certificate—a. 
In General. A witness who has not been paid in ad- 
vance is not entitled to fees for his attendance un- | 
less or until he proves his attendance in the manner 
and within the time preseribed by statute,*? usually 
by affidavit,?? and presents to the proper officer a 
statement, account, or certificate of the same.°® In 
some jurisdictions the certificate by the judge or offi- 
cer of the court is sufficient without the affidavit.*+ 


[§ 97] b. Time of Filing, Contents, Validity, and 
Effect. The affidavit and certificate must conform to 
the terms of the statute requiring them.** In case of 

27. Cent. R. 


Jakutis v. Illinois 


Fed. 411. 20.. Chicago. Git Co., 157 N.W. 896, 133 Minn. 33; Rebert 
. y Ri Co. v. Burke, : 
13. Per diem when court is not in| 102 Ill.App. 661. v» Eline, 21 Pa.Co.: 431. 
session see supra § 79. 21... Smith. vs .Eutton, 119 Noy.S 28. Jakutis v. Illinois Cent. R. Co., 
Witnesses generally see supra § 66./194, 134 App.Div. 449 [rev 117 N.Y'S. RSC Ca Se Boat pa eC 
fae ind Pan Re retrial 2g , , 6¢ isc. 530]; Ahrens vy. Cole- 29. Venetian Blind Co. v. Nesbit, 
Kan’ 279 Be da aae SOR ey TPF CS 80 aa ees ea 
15. Richards v. Silveria, 275 P.|Marks v. Fields, (Tex.Civ.App.) 29|ger a5 GalApp 9450 : 
478, 97 Cal.App. 166; Harmnian v.|S.W. 664; Albany v. Derby, 30 Vt. 718. 4 if F etal a 
Shank, 3 Pa.Dist. 813; Com. v. Swish- He 7 . ansing eelharrow Co. v. 
er, 3 Pa.Dist. 662; Com. v. McQuiston, | y 97;, Pike v- Nash, 16 How.Pr. (N.| montgomery, 121 S.W. 1052, 91 Ark. 
29 Pa.Co. 81 foverr Eakin vy. Fulmer, 4 j ; 5 600; Fulks y. State, 41 S.W. 54, 64 
Pa.Co. 319; Sweet & Co. v. Pennock, 23. Clarks vy. Staring, 4 How.Pr.| Ark. 148. See Grant v. Union Pac. R. 
1 Chest.Co. (Pa.) hes cae Vv. Fane, (N.Y.) 243. Cees ae Bi not, 6 Utah 270 (holding 
1 Chest.Co. (Pa.) 1 ; Com. v. Smith,|° gq pi, ' h eh { aL e statutory requirement that a 
4 Pa.Co. 321" * ¥.) 53; Molt’ v. Niclson, 109° P. 479, | Witness who has not been paid in ad- 
: ’ 37 Utah 566 vance but who attends court may 
“Were this method not permitted au f have his fees taxed as costs if he ap- 
the witnesses might have remained [a] Witness who is served away|pears before the clerk and ciaims 


in attendance upon court for more 
than a week and drawn their per diem 
fees. This would have had the ap- 
pearance and effect of oppression, and 
the court has control of such matters. 
We feel, therefore, that we have some 
control over the matter here present- 
ed, and where the witnesses have so 
acted as to make the expense of their 
attendance upon court less than an- 
other method they might have legally 
adopted, it seems that we should ap- 
prove of their act, and that the double 
mileage should be allowed.’’ Com. v,. 
McQuiston, 29 Pa.Co. 81, 


16. Com. v. Smith, 4 Pa.Co. 321. 

17. Hathaway v. Roach, 11 F.Cas. 
No. 6,218, 2 Woodb.&M. 63. - 

18. Waybright v. Bonnell, 21 Ohio 
NOPEN: S153: 

19. United States v. Venable Const. 


t 


from home but returns to his home in 
due course of business before going 
to testify may claim mileage. Holt 
v. Nielson, 109 P. 470, 37 Utah 566. 


25. Sargent v. Warren, 41 Hun 103, 
11 N.Y.Civ.Proc. 160. 


26. Hill vy. Hill, 270.P. 911, 128 Or. 
177; Com. v. Boyer, 20 Pa.Co. 638. 


{a] Mileage according to railroad 
route (1) is. properly allowed, al- 
though there is also an ordinary road 
the route by which is shorter (Fer- 
guson, etc., Lumber. Co. v. John Tiede 
& Co., 109 S.W. 850, 130 Mo.App. 269), 
(2) or a stage route shorter in actual 
distance, but longer in time (Com. v. 
Heiges, 4 Pa.Dist. 184. But compare 
State v. Ramsey, 28 P. 258, 11 Mont. 
245) (decision by clerk, under statu- 
tory authority, disallowing witness’ 
claim). 


them does not require that he should 
have done so in order to give the suc- 
cessful party who has paid the fees a 
right to have the same taxed and in- 
cluded in the judgment). 


32. Freeble v. Graves, 40 S.B. 248, 
114 Ga. 418; Dickinson v. Seaver, 7 
N.W.. 182, 44 Mich. 624; Jackson v. 
Scott, 6 Johns. (N.Y.) 330. See Rami- 
rez v. American R. Co., 28 Porto Rico 
168 (holding that any evidence spread 
on the record as to the distance 
traveled by a witness may be con- 
sidered by the court, but that an affi- 
davit was the best practice). 


33. State v. Bullock, 32 S.E. 424, 
o4S:C. 300) 


34. State v. Bullock, supra. 


35. Alston v. Yerby, 18 So. 559, 108 
Ala. 480 [foll Herr v. Seymour, 76 
Ala. 270]; Lansing Wheelbarrow Co. 
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attendance at several terms, the affidavit may be filed 
at each term or at the term at which judgment is 
rendered, in which case it must appear how many 
days the witness attended of each term.*® Where the 
statute so requires, the affidavit must contain the 
name of the witness, his place of residence, the num- 
ber of days in attendance, the number of miles trav- 
eled, and that the witness attended as a witness and 
for the purpose of being sworn only.?7 So, under 
particular statutes, the statement of items must be 
signed by the witness or his duly authorized agent,?® 
sworn to,°° and certified by the judge or the officer of 
the court named in the statute,*® and within the time 
stipulated in the statute;4t but the witness’ oath to 
the correctness of the items, while making it manda- 
tory on the clerk to issue the certificate, is not nec- 
essary if the clerk has knowledge of their correct- 
ness, under a statute construed as requiring the oath 
merely for the protection of the clerk,*? and a stat- 
ute requiring a treasurer to pay on presentation does 
not require that the certificate be addressed to the 
treasurer.t® Where the statute requires it, the cer- 
tificate must certify to the materiality of the wit- 
ness;#* but an affidavit that personal attendance of 
a witness is necessary, required by a statute as a 
condition precedent to the issuance of a subpena 
for a witness residing more than a specified distance 


v. Montgomery, 121 S.W. 1052, 91 Ark.[{[and jurat will 


600; Eustace v. Greenville County, 
20 S.E. 88, 42 §.C. 190. 
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not 
claim, it being held that the omission 
can be cured by amendment. 


[§§ 97-99 


from the place of trial, is not required to entitle a 
witness residing outside the state to compensation 
and mileage.*® A certificate issued by a clerk of 
court pursuant to statutory duty is prima facie cor- 
rect,#® and is presumptive evidence of the truth of 
its recitals,*7 and, when the clerk of court has cred- 
ited thereon the amount already received by the wit- 
ness, the balance due becomes then, and not until 
then, a valid claim against the county ;*® but, where 
the court has determined that the certificate was im- 
providently issued, the presumption then is that the 
judgment of the court is free from error, and the bur- 
den to show the contrary rests on the party making 
the allegation.*® 


[§ 98] 8. Payment.5° The fees of a witness must 
be paid to him unless he has given a written order for 
their payment to some other person.*! The statute, 
prohibiting assignments of claims against the United 
States, did not preclude the treasury department 
from making payment to the assignee of a witness’ 
certificate, the certificate being a clatm against the 
marshal, not against the government.®? 


‘<{[§ 99] 9. Remedies To Enforce Payment®*—a. In 


General. A witness may maintain an independent 
action for his fees against the party who summoned 
him,°* or against either or both of the jeint parties 


So. 57, 7 Ala.App. 429. 


47. In re Crane, 6 F.Cas.No. 3,352; 
Terry v. Montgomery, 52 So. 314, 166 


invalidate the 
Kan- 


[a] Statute cannot be abrogated 
by a custom for witnesses to report 
to the clerk verbally the number of 
days’ attendance, without making out 
an account and swearing to it. Lans- 
ing Wheelbarrow Co. v. Montgomery, 
121 S.W. 1052, 91 Ark. 600. 


36. Fish v. Farwell, 33 Ill.App. 
242; Thompson v. Hodges, 10 N.C. 318. 


[a] Affidavit that does not specify 
the particular term or terms at which 
the witness attended, or which does 
not set out the number of days’ at- 
tendance at each court, is insufficient. 
Thompson v. Hodges, 10 N.C. 318. 


387. Jeffrey v. Hursh, 27 N.W. 7, 58 
Mich. 246; Dickinson vy. Seaver, 7 N. 
W. 182, 44 Mich. 624. 


[a] Party attending as witness.— 
Witness’ fees will not be allowed to 
parties unless a special affidavit is 
made showing that such parties at- 
tended as witnesses, and traveled, as 
charged, for that purpose, and not to 
assist as parties in the conduct of the 
ease. Dickinson v. Seaver, 7 N.W: 
182, 44 Mich. 624. 


38. Rothschild v. Knight, 57 N.E. 
337, 176 Mass. 48 [aff 22 S.Ct. 391, 
184 U.S. 334, 46 L.Ed. 573]; Daniels 
vy. Spear, 117 P. 737%, 65 Wash. 121. 


[a] Reporting attendance to bail- 
iff without personally speaking to the 
clerk is a sufficient compliance with 
the statutory requirement that wit- 
nesses report their attendance to the 
clerk. Daniels v. Spear, 117 P. 737, 
65 Wash. 121. 


39. Kansas City Southern Ry. Co. 
Vistate, 1385 Sow. 846; 98) Ark: 179; 
Lansing Wheelbarrow Co. v. Mont- 
gomery, 121 S.W. 1052, 91 Ark. 600; 
Veidt v. Missouri, etc., R. Co., 82 S. 
W. 1122, 109 Mo.App. 102. 


{a] Affidavit held not necessary 
under statute requiring merely that 
the witness’ statement be sworn to, 
and omission of the clerk’s signature 


sas City Southern Ry. Co. v. State, 135 
S.W. 846, 98 Ark. 179. 


40. Banks v. Mobley, 58 So. 745, 4 
Ala.App. 510; Freeble v. Graves, 40 S. 
E. 248, 114 Ga. 418. 


[a] Certificate of solicitor-general 
to the attendance of a nonresident 
witness on his own knowledge, and 
to the mileage on the affidavit of the 
witness, is insufficient, as the correct- 
ness of the claim for mileage, as well 
as attendance, must be certified to by 
the prosecuting officer. Freeble v. 
Graves, 40 S.E. 243, 114 Ga. 418. 


[b] Certificate of foreman of grand 
jury to attendance of a witness before 
a grand jury seven years earlier is 
unauthorized by statute. The fore- 
man is authorized to certify only to 
the witness’ attendance before him. 
Banks v. Mobley, 58 So. 745, 4 Ala. 


App. 510. 

41. Friddle v. Braun, 61 So. 57, 7 
Ala.App. 429. 

fa] Witness’ certificate, issued 


while cause was under advisement, is 
issued in time, within a statute re- 
quiring that such certificates be is- 
sued within five days after termina- 
tion of trial. Friddle v. Braun, 61 So. 
57, 7 Ala.App. 429. 


42. Friddle vy. Braun, supra. 


43. Silver Bow County v. Davies, 
107 P. 81, 40 Mont. 418. 


44. FHustace v. Greenville County, 
20) 0S: 88,4. 422 8-Co 190k Hellams. aa 
Greenville County, 11 S.E. 211, 32 S.c. 
441. 


45. Friddle v. Braun, 61 So. 57, 7 
Ala.App. 429. 


46. Friddle v. Braun, supra. 


[a] On motion to retax costs, mov- 
ant can attack the correctness of a 
witness’ certificate issued by the 
clerk, and show that items were im- 
properly taxed. Friddle v. Braun, 61 


Ala. 130. 


[a] Effect of certificate of clerk.— 
(1) A certificate issued by the clerk 
of the circuit court te a witness is 
prima facie evidence of what appears 
on its face, except where the court 
retaxes the fees as costs and deter- 
mines that it was improvidently is- 
sued. Terry v. Montgomery, 52 So. 
314, 166 Ala. 130. (2) The clerk’s cer- 
tificate is only prima facie evidence 
of the number of days that a witness 
attended before the register in bank- 


RuUpteye In re Crane, 6 F.Cas.No. 3,- 
302. 
[b] Order of circuit court of the 


United States, allowing mileage to a 
witness, is a sufficient voucher for the 
marshal of the court on the auditing 
of his accounts, but is not conclusive 
on the government, in a suit between 
it and the witness to recover such 
mileage. (Duval, Vv. UniS:, 23. Ck Ch 1022 


48. Henry v. State, 81 So. 190, 16 
Ala.App. 670. 


49. Terry v. Montgomery, 
314, 166 Ala. 130. 


52 So. 


: te Payment in advance see supra 
51. McCain v. Jewell, 7 Pittsb.Leg. 


J.N.S. (Pa.) 185, 24 Pittsb.Leg.J. 185. 


5a. Bollin v. Blythe, 46" Ky "181; 
Lopez v., U. S:, 24 Ct.Cl. 84,2 TRiA. 
571. 

53. Amount recoverable see supra 
§§ 78-95. 


( 
54 Hall v. Moore, 11 So. 655, 70 


Miss. 75; Utt v. Long, 6 Watts & S. 
Gap) wk 
[a] Suit on contract.—The wit- 


nesses of the unsuccessful party are 
not entitled to have execution issued 
against such party to enforce collec- 
tion of their fees, but they have sim- 
ply a valid claim for the amount, on 
which they may bring suit as any 
other creditor by simple contract. 
Hall v. Moore, 11°So. 655, 70 Miss. 75. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


§§ 99-104] 


who subpeena him,®> and may begin his suit imme- 
diately as soon as he has obtained the proper certifi- 
eate from the clerk,°® without having the bill of costs 
taxed, or making demand for payment,°? or waiting 
until the cause is finally determined,°® unless the wit- 
ness is a party to the action.°® Where judgment for 
fees has been entered in the cause in which they ac- 
erued, the witness’ remedy is by execution on the 
judgment, and not by an independent action there- 
for,°°® unless the judgment has become dormant and 
the dormancy proved.®t Where the statute pre- 
scribes fees for witnesses in criminal cases but pro- 
vides no mode for payment thereof, a witness’ claim 
for fees must be submitted to the board of county su- 
pervisors like any other claim against the county,*? 
and, where the ‘statute requires, must be sworn to 
before the comptroller.** In the absence of facts 
justifying action by the court, an order will not be 
made requiring payment of witnesses for attendance 
out of property of defendant in a death action, seized 
under writ of attachment.°* A witness has not such 
an independent right in the question of taxation of 
costs as to enable him to maintain an action in his 
own name for their taxation or retaxation;®® and, as 
he is not a party to the judgment, he cannot appeal 
from an order taxing, retaxing, or disallowing his 
fees;°* but his right ‘to have his fees taxed in the 
case must be exercised through the agency of a par- 
ty to the suit.°7 A witness in a criminal case may 
bring his suit against the county if and when the 
court’s approval of the cost bill has been denied or 
withdrawn,°®* his remedy against the county, how- 
ever, being mandamus and not assumpsit.°® A wit- 
ness may transfer his certificate for fees, and the 
holder may maintain an action thereon in the name 
of the witness,7° or in his own name.*! A witness 
may have an attachment for his fees, but not until he 
has proved his attendance, obtained an order of court 


55. Wetherspoon vy. Killough, Mart. 
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70. Carville v. Reynolds, 9 
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that the party should pay him, and produced evidence 
of the service of the order, and of the party’s refus- 
al to pay it.*? 


[§ 100] b. Limitations. An action for recovery 
of witness’ fees is governed by a statute limiting the 
time for bringing actions for debts not evidenced by 
contracts in writing and actions on stated or open ac- 
counts,7* and a statute specifically limiting the time 
within which fees must be claimed is held to be con- 
stitutional.*4 


[§ 101] c. Jurisdiction. Costs in a criminal case 
are recoverable, not before a justice of the peace, 
but in the court where judgment for costs was ob- 
tained.7® 


[§ 102] d. Pleading. A complaint for the recov- 
ery of fees is defective where it fails to show com- 
pliance with a statute requiring that witnesses in 
criminal cases shall make out, under oath, a bill of 
their fees, and file it with the clerk.*® 


[§ 103] e. Issues and Proof. The witnéss should 
when essential show that he was subpenaed,’? and 
must show the subpoena or account for its absence.*® 
He must prove his attendance.*® 


[§ 104] f. Evidence. The clerk’s certificate is 
prima facie evidence of a witness’ right to the fees 
claimed ;*° but notwithstanding such certificate it 
may be ‘shown that the witness agreed, before the 
services were rendered, to attend eratuitously. on 
Proof of attendance is ’ admissible to establish the 
correctness of the amount claimed,®? and an agree- 
ment to pay experts the amount claimed controls in 
the absence of evidence to the contrary;®* and not- 
withstanding refusal of the court to grant the certifi- 
cate, the witness may maintain his action on proof of 
attendance and of error in the court’s refusal.§4 


Ala. |the witness is competent evidence to 


& Y. (Tenn.) 38. 969; Findley & Cummins v. Wyser,| prove that he was subpeenaed. Flores 
56. Hill v. White, 1 Ala. 576. er Eee Yur Rhonn, 8aBexg 3A: 
57. -Utt-v; Long) 6 Watts &5!(Pa,) | - Bolin v. Blythe; 46 oe 181. 78. Harris v. Coleman, 8 Tex. 278. 
174. [a] Action against sureties on : 
‘ United States marshal’s bond.—Bol-| . 79.__State v. Everett, 20 S.E. 73, 93 
58. Wetherspoon v. Killough, Mart.|1lin v. Blythe, 46 F. 181. Ga. 575; Harris v. Coleman, 8 Tex. 
& Y. (Tenn.) 38; Houston, etc., R. Co. ; 278. 
v. Jones, 46 Tex. 133:' Flores v. 72. Sadler v. More, 21 F.Cas.No. 
Thorn, 8 Tex. 377. 127208, dyCranchiCsCi524.2; 80. Ward v. Chavers, 22 So. 116, 
g _ r 115 Ala. 427; Burns v. Howard, 68 Ala. 
59. Shannon v. Brosius, 9 Pa.Dist. 73, Lineberger v. Mercer County, | 352; Houston, etc., R. Co. v. Jones, 
167. 19 Pa.Co. 5382; Ballard v. Murphy, 15 | 46 Tex. 133: Crawford v. Crain, 19 
S.W.. 425 4. Mex A Civ. Gas § P07 1. Tex. 145; Flores v. Thorn, 8 Tex. 377. 
60. Ballard v. Murphy, 15 S.W. 42, 74 
4 Tex.A.Civ.Cas’ § 171. - Lannahan v. Multnomah Coun- [a] Certified subpoena accounts 
ae . Uyneror Ore era are prima facie evidence of the num- 
61. allard v. Murphy, supra. [a] Statute granting remedy for ber of days for which payment is due 


62. Murphy v. Madden, 63 P. 80, 


enforcing payment of witness’ 


to a witness. Robison v. Banks, 17 
fees | Ga. 211. 


130 Cal. 674. and Liming the time within which 
: A ees must be claimed relates to the 81. ill 
63. Rice v. Schuylkill County, 14] +emedy and not to the witness’ rights, SAE er Veg rey nOLas a2 ala: 


Pa.Co. 541. 


64. Collings v. Gibson, (Iowa) 220 
N.W. 338. 
KAAS State v. Oliver, 50 Mo.App. 
Vir ; 
66. Boyd vy. Humphries, 53 I1l.App. 


422; State v. Fair, 76 P. 731, 35 Wash. 
127, 102 Am.S.R. 897. 


67. State v. Oliver, 50 Mo.App. 217. 


68. State v. Graves, 43 P. 376, 13 
Wash. 485. 


69. Hall v. Somerset County, 34 A. 
771, 82 Md. 618, 51 Am.S.R. 484, 32 L. 
R.A. 449. 


[70 C. J.—6] 


within the meaning of a constitution- 
al provision that ‘private property 
shall not be taken for public use, nor 
the particular services of any man be 
demanded without just compensa- 
tion,” and such limitation does not 
violate the constitutional prohibition. 
Re mnahen v. Multnomah County, 3 
hil Resi 


75. Lee v. Montgomery County, 26 
Pa.Dist. 12. 


76. Billings First Nat. Bank v. 
Custer County, 17 P. 551, 7 Mont. 464. 


77. Flores, v. Thorn, 8 Tex. 377. 
[a] Subpoena which was served on 


969. 


82. State v. Everett, 20 S.E. 73, 93 
Ga. 575; Hamilton v. Gray, 31 A. 315, 
67 Vt. 2338, 48 Am.S.R. 811. 


[a] Clerk’s taxation of costs, which 
included the attendance of plaintiff as 
a witness, is admissible to show his 
attendance, although neither defend- 
ant nor his counsel was present at the 
taxation. Hamilton v. Gray, 31 A. 
315, 67 Vt. 233, 48 Am.S.R. 811. 


83. State v. Howell, 85 So. 70, 147 
La. 44 


84. Troxell v, Union County, 161 
Ill.App. 1738. 
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[§ 105] g. Questions of Fact. Whether the route 
taken by witnesses in going to the place of trial was 
the convenient and ordinary way constitutes a ques- 
tion of faet.®® 


[§ 106] 10. Recovery Back of Fees Paid. The 
sum paid to a witness, on serving a subpoena, for one 
day’s attendance and for mileage, cannot be recover- 
ed back by the party paying it, unless the witness has 
failed, without a reasonable excuse, to attend the 
court in obedience to the subpeena,®® or has depart- 
ed from the court without leave before the trial.87 


WITNESSES 


ee hoe 1 
3 


[§§ 105-108 


[§ 107] 11. Penalty for Corruptly Making Exces- 
sive Claim. Under a statute imposing a penalty for 
corruptly claiming excessive fees or mileage, a cer- 
tificate is presumed to be true until disproved,** and, 
when shown to be false, it is presumed to have been 
made corruptly,’® but such presumption may be re- 
pelled by proof.°® A statute penalizing a witness for 
falsely claiming more than is due him does not apply 
to an execution issued by the clerk for excessive wit- 
ness’ fees.°? 


x 


III. COMPETENCY?®?2 


[§ 108] A. Essentials*—1. In General. Compe- 
tency, as Hee to a witness, involves both capabil- 
ity and qualification, and imports the existence of 
all essentials to render the witness lawfully fit to tes- 
tify.°* The general rule is that all persons are com- 
petent to testify both in civil and criminal matters 
except those who are expressly excluded, either by 
statute or some rule of law.®* A person may be 
a competent witness although he is dissatisfied with 
the government and its administration of justice,?° 
or although he has testified in a previous prosecution 
resulting in a mistrial,®°® or although he has testi- 


fied in a prosecution of other defendants growing out 
of a distinct transaction and his testimony has then 
been admitted by such defendants to be true.®7 The 
fact that a witness may be exposed to questions the 
answers to which might incriminate him does not af- 
fect his competency.°7% For the purpose of testi- 
fying, every competent witness is sui juris.°S The 
rules as to the competency of witnesses in courts of 


chancery are the same as those in courts of law.*® 


Matters affecting weight or credibility of witness’ 
testimony! do not affect his competency.? 


[a] Thus the government could 


85. Hill v. Hill, 270 P. 911, 128 Or. | Witness:—Continued 
177. To:—Continued 
86. Ford v. Monroe, 6 How.Pr. 204. 


87. Dowling v. Bush, 6 How.Pr. (N. 
Y.) 410. 


88. Kennedy v. Wright, 34 Me. 351. 


e9. Kennedy, v. Wright, supra; 
Chesley v. Brown, 11 Me. 143. 


90. Kennedy v. Wright, 34 Me. 351; 
Chesley v. Brown, 11 Me. 143. 


91. State v. Everett, 20 S.E. 73, 93 
Ga, 575. 

92. Competency of: 
Accomplices .and codefendants' see 


Criminal Law §§ 13898-1417. 
Indians see Indians § 10. 
Witness: 

AS: 

Boi: 
Age see Evidence § 660. 


Mental state see Evidence §§ 
704, 705. 


Physical condition: 
Expert witness see Evidence 
§ 758. 


Ordinary observer see HEvi- 
dence §§ 710-712. 


Within discretion of court see 
infra § 259 


Not: 


Indorsed in information see Crim- 
inal Law § 2029. 


Placed under rule of exclusion see 
Trial § 133. 


On question of value see Evidence 
§§ 679-688. 


T'O;: 
Deposition see Depositions § 362. 


Express opinion see Evidence §§ 
604-610 


Prove: 


Age of prosecutrix in prosecu- 
tion for rape see Rape § 99. 


Prove :—Continued 


Custom see Customs and Usages 
§ 93. 


Handwriting 
716-723. 


Statutes: 


Affecting competency of witnesses as 
impairing vested rights see Consti- 
tutional Law § 581. 


Enlarging class of persons competent 


see Evidence §§ 


to testify as ex post facto see Con-’ 


stitutional Law § 813. 


93. Crockett v. Cassels, 116 So. 865, 
95 Fla. 861. 

94. State v. Levy, 5 La.Ann. 64; 
Bernard v. Vignaud, 10 Mart. (La.) 
482; Sorensen v. Sorensen, 77 N.W. 
68, 56 Neb. 729; Sutton v. Sutton, 
(Tenn.Ch.A.) 58 S.W. 891; Peil v. 


Warren, (Tex.Civ.App.) 187 S.W. 1052 
[error refused]. 


[a] Public officer.—-Matter of Ly- 
man, 70 N.Y.S. 822, 62 App.Div. 616. 


[b] Policeman.—State v. Rickett, 
210 N.W. 782, 202 Iowa 1321. 


[c] Seaman.—(1) U. S. v. Free- 
man, 25 F.Cas.No. 15,162, 4 Mason 
505, 511. (2) Seaman’s competency 
as witness in wage dispute see Ad- 
miralty § 249 note 64 [c]. 


[d] Women may be competent wit- 
nesses to prove the handwriting of a 
testator, although they may not be 
competent as subscribing witnesses 
to a will. -Roth’s Succession, 31 La. 
Ann, 315. 


95. State v. Peterson, 208 N.W. 761, 
167 Minn. 216. 


[a] Thus the facts that a witness 
does not believe in our form of gov- 
ernment, advocates its destruction and 
the substitution of a Soviet republic, 
and believes our courts do not prop- 
erly administer justice do not dis- 
qualify him. State vy. Peterson, 208 
N.W. 761, 167 Minn. 216. 


96. Collins v. U..S., 65 FP. (24) 545. 


use witnesses in a conspiracy trial, 
resulting in a mistrial, on a subse- 
quent trial of two of the same defend- 
ants for a similar conspiracy with an- 
other defendant where the testimony 
was relevant. Collins v. U. S., 65 F. 


(2d) 5465. 
97. Camp v. U. S., 297 F. 452. 
9744. Macarty v. Bond’s Adm’r, 9 
Waseca. 


_ Privilege of refusing to answer see 
infra §§ 870-891. 


OS a State v. Moore, (Mo.) 225 S.W. 
99. West v. Cowan, 66 So. 816, 189 
Ala. 138. 


1. Conviction of crime as affecting 
Fi Seat of witness see infra §§. 
32-14 


2. Ala.—Heard v. Burton-Boyd 
Mercantile Co., 80 So. 40, 202 Ala. 218; 
Allred v. Elliott, 71 Ala, 224. 


Cal.—People v. Valencia, 200) Perot 
85 Cal.App. 306. 


Ill.— Leighton, ete., Steel Co. v. 
Snell, 119 Ill. App. 199 [aff 75 N.E. 462, 
217 Il. 15'2 ]: 


La.—State v. Davis, 97 So. 590, 154 
La. 405; Farr vy. Gyles, 3 La.Ann. 669. 


Mass.—Johnston v. Bay State St. 
Ry. Co.,°111 N.E. 391, 222 “Mass. 583, 
L.R.A.1918A 650. 


Miss.—Randolph v. State, 118 So. 
354, 152 Miss. 48. 


Mo.—Rose v. Bates, 12 Mo. 30. 


Or.—De Lore y. Smith, 136 P. 13, 67 
Or. 304, 49 L.R.A.N-S: 555. 


Pa.—Hichenhofer v. City of Phila- 
delphia, 93 A. 1065, 248 Pa. 365; South- 
wark Nat. Bank v. Smith, 21 Pa. Cored. 


Tex.—Texas Traction Co. vy. Mor- 
row, (Civ.App.) 145 S.W. 1069. 


Utah.—Schramm-Johnson Drugs y. 
Kleeb, 169 P. 161, 51 Utah 159, 


Va.—Potomac, FF. & P: R. Co! v. 


*By wn. HowWARD BUCHANAN (88 108-119). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fh. if Ae 


§§ 108-111] 


Time as of which competency of witness is deter- 
mined* is that at which he is offered as a witness.* 


[§ 109] 2. Statutory Provisions. 
has plenary power, except as limited by constitutional 
guaranties, to prescribe the competency of witness- 
es in all cases,® and in most states the competency of 
witnesses is, in part at least, governed by statute,°® 
and in such jurisdictions no witness should be dis- 
qualified unless the statute so requires ;* 
a witness be disqualified by a strained or strict con- 
struction of the provisions as to incompeteney;® if 
there is a reasonable doubt the witness must be heid 
On the other hand, however, a statute 


competent.® 


Chichester, 68 S.E. 404, 111 Va. 152. 


Wis.—State v. Williams, 100 N.W. 
1048, 123 Wis. 61. 


LL aaa v. De Angelis, 48 Ont.L. 


[a] Thus (1) the inability of a wit- 
ness to read or write does not affect 
his competency to testify as to the 
signature of a deed by a certain per- 
son as witness. Allred v. Elliott, 71 
Ala. 224. (2) A supervisor of assess- 
ment is a competent witness in pro- 
ceeding’s before a board of review for 
the reduction of an assessment of 
property for taxation, even though in 
giving his evidence he is in the at- 
titude of supporting his own judg- 
ment. State y. Williams, 100 N.W. 
1048, 123° Wis. 61." *(3) A “decision 
in a civil suit declaring a witness not 
entitled to credit cannot disqualify 
him, although it may greatly affect 
his ‘eredibility. Farr v. Gyles, 3 La. 
Ann. 669. (4) Where a witness tes- 
tifies as to the duties of an occupa- 
tion in which he is engaged, the fact 
that he has been engaged therein but 
a short time goes only to the weight, 
and not to the competency, of his evi- 
dence. Leighton, ete., Steel Co. v. 
Snell, 119 I1l.App. 199 [aff 75 N.H. 462 
917 Ill. 162]. (5) That knowledge 
was obtained when a witness was act- 
ing unlawfully as a member of a 
raiding party entering premises forci- 
bly and without a search warrant does 
not affect the competency of such wit- 
ness. State v. Davis, 97 So. 590, 154 
La. 405. (6) The testimony of a wit- 
ness cannot be excluded merely be- 
cause he made contradictory state- 
ments. Texas Traction Co. v. Morrow, 
(Tex.Civ.App.) 145 S.W. 1069. 


3. Time: 


For objection to competency see in- 
fra § 251. 


Of: 


Acquiring knowledge see 
114. 


Competency of witness to deposi- 
tion see Depositions § 363. 


4. Bildg., etc., Assoc. v. Bates, 19 
Pa.Dist. 224; Goldstein v. State, 171 
S.W. 709, 75 Tex.Cr. 390. 


[a] Thus, whether a witness is 
competent, so as to justify the intro- 
duction of his testimony given on a 
former trial, depends on his status at 
the time the testimony is offered in 
the subsequent trial. Goldstein v. 
State, 171 S.W. 709, 75 Tex.Cr. 390. 


5. Burk v. Putnam, 84 N.W. 1053, 
113 Iowa 232, 86 Am.S.R. 372. 


6. See statutory provisions. 


7. Burk v. Louisville & N. R. Co., 
292 S.W. 486, 219 Ky. 163; Rutledge v. 
State; 4241, -bin-351, 32 ,/Okl.Cr, , 3965 
Campbell v. Campbell, 263 P. 957, 146 
Wash. 478. 


8 McLendon v. Baldwin, 144 S.E. 


: 


infra § 


WITNESSES 


The legislature petent.'° 


nor should 


271, 166 Ga. 794; Armstrong v. Topeka 
Ry. Co., 144 P. 847, 93 Kan. 493; Sav- 
age v. Modern Woodmen of America, 
Lis Ps 802) 84 isan. 268) (Ss lak ACN.S, 
773; Sorensen v. Sorensen, 77 N.W. 
68, 56 Neb. 729. 


[a] Physicians.—Taylor St. p 711 § 
14, providing that no person ‘‘practic- 
ing physic and surgery” shall “testify 
in a professional capacity as a physi- 
cian and surgeon in any case, unless 
such person shall have received a 
diploma,” applies only to testimony 
as experts, and not to a statement by 
a witness that he set plaintiff's leg 
and that “both bones were 
broken three fingers wide above the 
ay ” Montgomery v. Scott, 34 Wis. 


9. Sorensen v. Sorensen, 77 N.W. 
68, 56 Neb. 729. 


1¢@. Clark v. Fleischmann, 
914, 87 Neb. 609. 


11. Conformity to state practice as 
to competency of witnesses in federal 
courts see Federal Courts § 141. 


What law governs in federal court 
as to competency of witness convicted 
of perjury see infra § 136. 


12. Buckner, Stanton & Co. v. Watt, 
Lom Maw 2a t 


13. Bowers v. Southern Ry. Co., 73 
S.E. 677, 10 Ga.App. 367; Buckner, 
Stanton —& Co. win Watt los Wa eo lt 
Rockford Malleable Iron Works v. 
Tilden, 154 N.W. 35, 188 Mich. 80. 


14. Ala.—The Farmer v. McCraw, 
31 Ala. 659. 
sft eae eb v. Myrick, 14 Ga. 


Md.—Duckworth v. Duckworth, 56 
A. 490, 98 Md. 92 [foll Justis v. Justis, 
bY SALIMZ 399 MMi. 69), Sti Marivs 
Evangelical Lutheran Church v. Mil- 
ler, 57 A. 644, 99 Md. 23]. 

N.J.—Besson v. Cox, 35 N.J.Eq. 87. 

N.C.—Tabor v. Ward, 83 N.C. 291. 


Vt.—Johnson v. Dexter, 37 Vt. 641. 


127 N.W. 


[a] In Georgia the act of 1850, 
regulating testimony by attorneys, 


was prospective only and did not ap- 
ply to cases instituted before it was 
passed. Hammond v. Myrick, 14 Ga. 
Gat. 


15. U.S.—Perez v. Fayard, 64 F. 
(2d) 667; Rich v. U. S., 62 F.(2d) 638 
[cert den 53 S.Ct. 655, 289; US. 735; 
77 L.Ed. 1483]; The Orizaba, 33 EF. (24) 
32:61. KY aD? Gleason Coal Co. v. U. Se 
30 ¥. (2d) 22; New York Cent. R. Co. 
v. Johnson, 27 F.(2d) 699 [cert gr 49 
SiCty 2727S UO. Sa b90;1 738° Lids 528; 
rev on other grounds 49 S.Ct. 300, 
279 U.S. 310, 73 L.Ed. 706, opinion 
amended 49 8.Ct. 417]; O’Connell v. 
Pennsylvania Co., 118 F. 989, 55 C.C.A. 
483; St. Louis Consol. Coal Co. v. 
en Wave Ice Co., 106 F. 798, 45 C.C. 

38; Day v. U: Se 87 -Eee1265--3:0-6:- 
Gia 572: Jones v. Bache, 13° F.Cas. 


[§ 110] 3. What Law Governs.'t 
been said that there may be cases which form excep- 
tions to the rule,” the general rule is that the compe- 
tency of a witness is governed by the lex fori!® in 
force at the time of the trial.t4 


[§ 111] 4. Knowledge of Facts—a. In General. 
A witness who is competent is properly allowed to 
testify to any evidentiary fact of which he has per- 
sonal knowledge.t® A witness may also testify as to 
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should not be extended by construction beyond the 
unport of its terms in order to render a witness com- 


While it has 


No. 7,454, 3 Wash. 199; U.S. v. Keen, 
26 F.Cas.No. 15,510, 1 McLean 429. 


Ala.—Ham Turpentine Co. v. Mizell, 
110 So. 372, 215 Ala. 143; Alabama 
Power Co. v. Farr, 108 So. 373, 214 Ala. 
530; Pettus v. Louisville & N. R. Co.,. 
106 So. 807, 214 Ala. 187; Aiken v. Mc- 
Milian, 106 So. 150, 218 Ala. 494; Smith 
Va pColliers 97 = SOs. LOLs 21 OMe Alamitos 
Cunningham Hardware Co. v. Louis- 
ville & N. R. Co., 96 So. 358, 209 Ala. 
327; Carter v. Tennessee Coal, Iron 
& Ry. Co. 61))So.. 6d, £80; Alay Soi 
Birmingham Ry., Light & Power Co. 
v. Barrett, 60 So. 262, 179 Ala. 274; 
Bufford v. Little, 48 So. 697, 159 Ala. 
300; Graham vy. State, 45 So. 580, 153 
Ala. 38; Wright v. State, 88 So. 185, 
17 Ala.App.-621; Brannon v. State, 76 
So. 991, 16 Ala.App. 259 [cert den 77 
So. 999, 201 Ala. 695]; Wilson v. State, 
71 So. 971, 14 Ala. App. 87; Brown v. 
State, 66 So. 829, 11 Ala.App. 3213 
Henderson v. State, 65 So. (24 01 Ala. 
App. 37. 


Ark.—Temple Cotton Oil Co. v. 
Skinner, 2 S.W.(2d) 676, 176 Ark. 17; 
Josephs v. Briant, 172 S.W. 1002, 115. 
Ark. 538, Ann.Cas.19i6H 741; Jett v. 
O. B. Crittenden & Co., 116 S.W. 665, 
89 Ark. 349; Kirst v. Little Rock 
Street Imp. Dist. No. 120, 109 S.W. 
526, 86 Ark. 1; Farr v. Farr, 21 Ark. 
573. 


Cal.—In re Ross’ Estate, 202 P. 641, 
187 Cal. 454; Diller v. Northern Cali- 
fornia Power Co., 123 P. 359, 162 Cal. 
5381, Ann.Cas.1913D 908; People v. 
Nunley, 75 P. 676, 142 Cal. 105; Peo- 
ple v. York, (App.) 25 P.(2d) 514; Peo- 
Pane Valencia, 259 P. 361, 85 Cal. App. 


Colo.—Byram v, People, 113 P. 528, 
49 Colo. 533. 


D.C.—District of Columbia v. Leys, 
62 App.D.C. 3, 63 F.(2d) 646 [foll Dis- 
trict of Columbia v. Leys, 62 App.D.C. 
5, 63 F.(2d) 648, and cert den 53 S.Ct. 
787, 289, U.S. 756, 77 L.Ed. 1500]. 


Fla.—Bourne v. State Bank of Or- 
lando & Trust Co., 142 So. 810, 106 
Fla. 46 


Ga. Pamtiséts’ Ginnery & Mfg. Co. 
v. Thrasher, 87 S.E. 804, 144 Ga. 598; 
Alexander, Smith & Co. v. First Nat. 
Bank, 78 S.E. 1071, 140 Ga. 266; Savan- 
nah, ete, R. Co. v. Wainwright, 25 
S.H.. 622, 99 Ga. 255;. Augusta, ete., 
R. Co. v. Dorsey, 68 Ga. 228; Cedar- 
town v. Brooks, 59 S.E. 836, 2 Ga.App. 
583. 


Idaho.—State v. Lundhigh, 164 P. 
690, 30 Idaho 365. 


Ill.—People v. Buskirk, 116 N.E. 683, 
eae Ill. 203; Long v. Conklin, 75 Il. 
Q 
0 


Ind.—Fleming v. Yost, 86 N.E. 705, 

87 Ind. 95; Masons’ Union L. Ins. 
Assoc. v. Brockman, iS) N.E. 401. 26 
Ind.App. 182. 


Ind.T.—Missouri, ete., R. Co. v. Hl- 
Liotto 51 SOW. 2067, 2>Ind.T. 407. 
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Iowa.—Burris v. Titzell, 177 N.W. 
557, 189 Iowa 1322 [mod reh 179 N.W. 
851, 189 Iowa 739]; State v. Baker, 
126 N.W. 1120, 148 Iowa 149; State v. 
Hudson, 80 N.W. 232, 110 Iowa 663; 
Buchanan v. Chicago, ete., R. Co., 39 
N.W. 663, 75 Iowa 393; Davis Sewing 
Mach. Co. v. McGinnis, 45 Iowa 538. 

Kan.—State v. McCormick, 46 P. 
Tit, dt isan! 440,-57)Am-S.R. 341; 
Missouri Pac. R. Co. v. Stevens, 12 P. 
25, 35 Kan. 622. 


Ky.—Allender Co. v. Browning’s 
Adm’x, 46 =a Wa 116, 242 Ky. 273; 
Combs vy. Ezell, 24 S.W.(2d) 301, 2382 
Ky. 602; Security Finance Co. v. A. 
I, Cook & Son, 3 8.W. (2d) 187, 223 Ky. 
124; Upchurch v. Helton, 265 s. a UOe 
205 Ky. 192); Louisville & N. R. Co. 
v. White Villa Club, 159 S.W. 983, 155 


Ky. 452; Sprouse v. Com.,°116 S.W. 
344, 182 Ky. 269; Bowling v. Helm, 1 
Bibb 88. 


63 So. 878, 
35 So. 


La.—State v. Lanning, 
134 La. 209; State v. Allen, 
495, 111 La. 154. 


Md.—lIverson y. Illinois Glass Co., 
131 A. 834, 149 Md. 522 [cert den 48 


SiC yet, 275-.UL 5... 498, 2 ls de, 390i; 
State v. Baltimore City, 99 A. 860, 
129 Md. 686; Hall’s Lessee v. Gough, 


toHarrn&J. 119% 
Harr.&M. 473. 


Mass.—Commonwealth v. Perry, 150 
N.E. 854, 254 Mass. 520; Conklin v. 
Consolidated R. Co., 82 N.B. 28, 196 
Mass. 302, 13 Ann.Cas, 857; Westfield 
Cigar Co. v. North America Ins. Co., 
49 N.E. 1026, 169 Mass. 382. 


Mich.—People v. Johnson, 183 N.W. 
920, 215 Mich. 221; Hines v. Pictorial 
Review, 158 N.W. 894, 192 Mich. 256; 
Brown v. Bryant, 131 N.W. 577, 166 
Mich. 180; Hurd v. Northern <Acci- 
dent Co., 125 N.W. 414, 160 Mich. 535; 
Rice v. ‘Muskegon, 114 N.W. 661, 150 
Mich. 679; Welch v. Palmer, 48 N.W. 
552, 85 Mich. 310. 


Minn.—Hanover State Bank by Vei- 
gel v. Barry, 213 N.W. 36, 170 Minn. 
445; Shelley v. Lash, 14 Minn. 498. 


Mo.—Charlton v. St. Louis, etc., R. 
Co., 98 S.W. 529, 200 Mo. 413; Lee v. 
Ireland, (App.) 185 S.W. 1173; Austin 
v. Boyd, 23 Mo.App. 317; Gaunt, Mau- 
pin & Co. v. C. H. Pries & Co., 21 Mo. 
App. 540. 


Mont.—Hollingsworth v. Davis- 
Daly Estates Copper Co., 99 P. 142, 38 
Mont. 143. 


Neb.—Roach v. Wolff, 146 N.W. 
1019, 96 Neb. 43; In re Lyle’s Estate, 
141 N.W. 1127, 93 Neb. 768. 


N.H.—State v. Davis, 41 A. 267, 69 
N.H. 350. 


N.J.—Seinner v. Public Service Co- 
ordinated Transport, 151 A. 624, 107 
N.J.Law 159; State v. Claymonst, 114 
A. 155, 96 N.J.Gaw 1 [error dism 117 
A. 145, 97 N.J.Law 345]. 


N.Y.—Baumann vy. City of New 
York, 167 N.Y.S. 720, 180 App.Div. 498 
[mod on other grounds and aff 124 N. 
B41, 227) N.Y.325, 85 A.L.R. 595). 


N.C.—Scott v. Reynolds, 79 S.E. 960, 
163 N.C. 502; Eddleman v. Lentz, 72 
S.E. 1011; 158 N.C. 65; A. Miller & 
Bro. v. M. Hahn & Co., 84 N.C: 226. 


N.D.—Dalen v. Coddington, 167 N. 
W. 334, 39 N.D. 321. 


Ohio.—Thevenin v. Slocum’s Lessee, 
16 Ohio 519. 


Okl.—St.- Louis & S. BF. R. Co. \. 
Peery, 138 P. 1027, 40 Okl. 432. 


Or.—Lieuallen v. Mosgrove, 
1022, 37 Or. 446. 


Pa.—Dierstein v. Schubkagel, 18 A. 


King v. Tarlton, 2 


61 P. 
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1059, 181 Pa. 46, 6 L.R.A. 481; Com. 
v. Smith, 6 Serg.&R. 568; Common- 


wealth v. Fogel, 75 Pa.Super. 446; 


Fuller v. Cole, 38 Pa.Super. 563. 


Porto Rico.—People v. Rivera, 9 
Porto Rico 454; People v. Pabon, 7 
Porto Rico 379. 


R.I.— Gustave Fox Co. v. T. F. Hunt 
Mfg. Co., 121 A. 382; Quinn v. Rhode 
Island Co., 67 A. 364. 


S.C.—Horne v. McRae, 30 S.E. 701, 
regi 51; Reynolds v. Rees, 23 S.C. 


S.D.—Schmidt v. Scanlan, 144 N.W. 
128, 32 °S.D. 608. 


Tex.—Shinn v. Hicks, 4 S.W. 486, 
68 Tex. 277; Utilities Indemnity Ex- 
change v. Burks, (Civ.App.) 7 S.W: 
(2d) 1112; Ludtke v. Wilson, (Civ. 
App.) 222 S.W. 351; Taylor v. Jack- 
Son (CLV.AD pe £80 MIS. Wit el e2e Se 
Louis sé Sa, BY RE Col war Dean, \(Cin, 
App.) 152 S.W. 1127; Western Union 
Telegraph Co. v. Gilliland, 130 S.W. 
212, 61 Tex.Civ.App. 185; San Antonio 
& A. R. Ry. Co. v. Laws, (Civ.App.) 
125 S.W. 973; Gray v. Phillips, 117 S. 
W. 870, 54 Tex.Civ.App. 148; West- 
ern Union Tel. Co. v. Gilliland, 130 


S.W. 212, 61 Tex.Civ.App. 185; Gray 
Vv. Phillips, 117 _S.W,,.870, &4 Tex.Civ. 
App. 148; International, etc. R. Co. 
v. Morin, 116° S.W...656,. 53.,Tex.Civ. 
App. 148: International, eter), Rao: 
Blachley, 109 S.W. 995, 50 Tex.Civ. 
App. 141; Sexton Rice, etc. Co. v. 


Sexton, 106 S.W. 728, 48 Tex.Civ.App. 
1905, -Elouston,, 16tc.,. hh. COnuy. WW hice: 
56 S.W. 204, 23 Tex.Civ.App. 280; Gal- 
veston, ete, R. Co. v. Bonnet, (Civ. 
App.) 38 S.W. 813; Ames Iron Works 
v. Chinn, 38 S.W. 247, 15 Tex.Civ. App. 
88; Grice v. State, 225 S.W. 172, 88 
Tex.Cr. 106; Alverez v. State, 179 S. 
W.714,9°7T Tex.Cri 621. 


Utah.—State vy. Foxley, 249 P. 125, 
68 Utah 41. 


Va.—Norfolk Southern R. Co, v. 
Fentress, 102 S.H. 588, 127 Va. 87; 
Chesapeake, etc., R. Co. v. Greaver, 
66 S.\H. 59,110 Va. 350; 


Wash,.—Saari v. Wells Fargo Ex- 
press Co., 186 P. 898, 109 Wash. 415; 
Halverson vy. Seattle Electric Co., 77 
P. 1058, 35 Wash. 600. 


W.Va.—Haines v. Parkersburg, M. 
Ree Ry. Co., 84 S.E. 923, 75 W.Va. 


[a] Thus he may testify as to: 
(1) Matters of pedigree. In re Ross’ 
Hstate, 202 P. 641, 187 Cal. 454. (2) 
The compensation of railroad firemen. 
Missouri, etc., R. Co. v. Elliott, 51 S.W. 
1067, 2 Ind.T. 407. (8) The duties of 
a nurse in a hospital. Burris v. 
Titzell, Vt SIN. Wieetoow,e L389) Lowa 
1322 [mod on other grounds 179 
N.W. 861, 189 Towa? 739]. (4) The 
duties of a railroad engineer. Au- 
gusta, etc., R. Co. v. Dorsev. 68 Ga. 
228. (5) The duties of a railroad fore- 
man and switchman. Houston, etc., 
R. Co. v. White, 56 S.W. 204, 23 Tex. 
Civ.App. 280. (6) The earnings of a 
business associate. Halverson v. Se- 
attle Electric Co., 77 P. 1058, 35 Wash. 
600. (7) The execution of an instru- 
ment. A. Miller & Bro. v. M. Hahn & 
Co., 84 N.C. 226. (8) The existence 
and contents of a lost judgment rec- 
ord. Reynolds v. Rees, 23 S.C. 488. 
(9) The fact that a deed was filed for 
record. Carter v. Tennessee Coal, 
iron & Ry. Co.) 6) jSo, 165; A180 Alar 
367. (10) The fact that a person did 
not work. Brannon vy. State, 76 So. 
991, 16 Ala.App. 259 [cert den 77 So. 
999, 201 Ala. 695]. (11) The genuine- 
ness of bank notes. U.S. v. Keen, 26 
F.Cas.No. 15,510, 1 McLean 429. (12) 
The land included in an assignment 
of dower. Farr v. Farr, 21 Ark. 573. 
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(13) The location and width of streets 
and roads. International, etc., R. Co. 
Vv. Morin, 116) S\W. 656, 53° Tex:Civ. 
App. 531. (14) The location of bound- 
ary lines. F. D. Gleason Coal Co. v. 
Wasi: SOp ENC) i 22: BV Ei SiivaloEaEes 
119 So. 215, 218 Ala. "527; Robinson v. 
State, 62 So. 303, 8% Ala. App. 125 
Ricks v. Woodard, "15 Rel en ifejaey Uae NINE 
Cc. 647; Ludtke v. Wilson, (Tex.Civ. 
App.) 999 S.W. 351; International & 
Ga gNa Ra Cox Ws Morin, 116 S.W. 656, 
53 Tex.Civ. App. 5315, (id))- The loss 
of records. Hall v. Gough, 1 Harr.&J. 
(Md.) 119. 416) The low-water mark 
of a river. Joyce-Watkins Co. v, In- 
dustrial Commission, 156 N.B. 346, 
325 Ill. 378. (17) The meaning of a 
trade term. Gaunt, Maupin & Co. 
v. C. H. Pries & Co., 21 Mo.App. 540. 
(18) The nature of medical treatment. 
Masons’ Union L. Ins, Assoc. v. Brock- 
man, 59 N.E. 401, 26 Ind.App. 182; 
Horne v. McRae, 30:S.E. 701, 53 S.C. 
51. (19) The overflowing of land. 
King v.. Tarlton, 2 Harr.&M. (Md.) 
473. (20) The ownership of personal 
property. Bourne y. State Bank of 
Orlando & Trust Co., 142 So. 810, 106 
Fla. 46. (21) The payment to the 
witness as custodian of county funds. 
Shelley v. Lash, 14 Minn. 498. (22) 
The percentage of profit on sales. 
Quinn vy. Rhode Island Co. (R.I.) 67 
A. 364. (23) The personnel of a part- 
nership. Rice v. Muskegon, 114 N.W. 
661, 150 Mich. 679. (24) The practice 
of a physician. Conklin y. Consoli- 
dated R. Co., 82 N.E. 238, 196 Mass. 
302,-13 Ann.©as. 857....(25) The pre= 
vailing climatie conditions. Lieual- 
len vi. Mosgrove, 61. PB) 1022;:37 @r: 


446. (26) The quantity of a crop de- 
livered. Sexton Rice, etc., Co. v. Sex- 
ton, 106 S.W. 728, 48 Tex.Civ. App. 
190. (27) The schedule of a particu- 


lar railroad train. Western Union 
Telegraph Co. v. Gilliland, 130 S.W. 
212,. 61, Tex.Ciy. App: 135... 5(28). The 
state of an individual’s bank account. 
State v. McCormick,’ 46 P. 777, 

Kan. 440, 57 Am.S.R. 341. (29) 
Threats. State v. Allen,-35 So. 495; 
111 La. ¥54. (30) The street number 
of a building. Westfield Cigar Co. v. 
North America Ins. Co., 49 N.B. 1926, 
169 Mass. 382. (31) The terms of a 
settlement. Dierstein v. Schubkagel, 
18 A. 1059, 131 Pa. 46, 6 B.R.A. 481. 
(32) The usual and proper manner of 
inspecting cars. Missouri, ete., R. Co. 
v. Beachley, 109 S.W. 995, 50 Tex.Civ. 
Apps v4. (33) Tne width of a rail- 
road car. Carlton v. St. Louis, etc., 
R. Co., 98 S.W. 529, 200 Mo. 413. 


[b] Surveyors of county who know 
officially that certain lands are cover- 
ed by prior surveys are competent 
witnesses to prove the same. Jones 
v. Bache, 13 F.Cas.No. 7,454, 3 Wash. 
C.C. 199. 


[c] Sworn interpreter is compe- 
tent witness to testify as to communi- 
cations made to him in one language 
and translated by him into another, 
where he is shown to be acquainted 
with both languages and capable of 
speaking and understanding each of 


them. Avaro v. Avaro, 138 S.W. 500, 
235 Mo, 424. 
{d] In action on unverified itemiz- 


ed account for work and labor per- 
formed and materials furnished, any 
witness who would have been quali- 
fied to verify the account under Comp. ° 
St. (1921) § 287, is competent to tes- 
tify to the correctness thereof. Par- 
menter v. Douglass Tank Co., 241 P. 
471, 115 Okl. 193. Competency of €vi- 
dence to prove account see Accounts 
and Accounting §§ 185-204. 


fe] Part owner of land is a com- 
petent witness on all matters relat- 
ing to such land. Combs v. Hzell, 24 
S.W.(2d) 301, 232 Ky. 602. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the nonexistence of facts,® where his situation with 
relation to the matter is such that he would probably 
have known of such facts if they had existed. But 


{f] Condition of property.—One 
who has examined property is compe- 
tent to testify as to its condition at 
the time of his examination. Hol- 
lingsworth v. Davis-Daly Estate Cop- 
per Co., 99 P. 142, 38 Mont. 143. 


16. Ala.—Alabama Power Co. v. 
Farr; 108 So. 373, 214 Ala. 530; Ten- 
nessee Coal, etc., Co. v. Hansford, 28 
So. 45, 125 Ala. 349, 82 Am.S.R. 241. 


Fla.—Kersey v. State, 74 So. 983, 73 
Fla. 832. 


Mass.—Com. v. Meserve, 
997, 154 Mass. 64. 


Mich.—MacKinnon Boiler, etec., Co. 
vy. Central Michigan Land Co., 120 N. 
W. 26a 156 Mich{ 11. 


Neb.—Kepler v. Chicago, St. P. M. 
SG; RieCont 19.6. NOW .,..1615 9 1Ado Neb: 
273 [cert den 44 S.Ct. 635, 265 U.S. 589, 
68 L.Ed. 1194]. 


Tex.—Galveston, etc, R. Co. v. 
Garteiser, 29 S.W. 939, 9’ Tex.Civ. ‘App. 
456 


ees aieaner v. Menasha, 83 N.W. 
303, 107 Wis. 201. 


[a] Possession of land.—The facts 
that a witness is not familiar with 
land, and does not know who is in 
possession of it, do not disqualify him 
from testifying to the negative fact 
that a certain person is not in pos- 


27 N.E. 


session. Carl v. State, 28 So. 505, 125 
Ala. 89. 
{[b] Youth of witnesses.—That of- 


fered witnesses, in an action for in- 
jury sustained in attempting lo pass 
between cars obstructing a crossing, 
were boys nine and twelve years old 
who had been standing between trains 
and were climbing over the cars, did 
not authorize the court to assume con- 
clusively that they had no such means 
or opportunity as to have heard the 
bell had it rung, or that there was 
such a want of attention on their part 
as to prevent their hearing it had it 
rung. Gesas v. Oregon Short Line R. 
ie, 93 ce 274, 33 Utah 156, 13 L.R.A. 


[ce] ot absence of a headlight on 
a locomotive.—Tennes&See Coal, etc., 
Co, v. Hansford, 28- So. 45, 125 Ala. 
349, 82 Am.S.R. 241, 


[d] The absence of ground wires 
in a particular locality.—Alabama 
Power, Co. y. Barr, 108 So. 373, 214 
Ala. 530. 


[e] The failure to sound a bell or 
whistle.—Kepler v. Chicago, St. P., M. 
&5Os Ws pCO. 6A IG 7ENG WV. eb! Adi. INeb: 
273 [cert den 44 S.Ct. 635, 265 U.S. 
589, 68 L.Ed. 1194]; Galveston, etc., 
R. Co. v. Garteiser, 29 S.W. 939, 9 Tex. 
Civ.App. 456. 


{[f] Absence of powder burns.— 
beeen v. State, 74 So. 983, 73 Fla. 
832. 


17. U.S.—Greenleaf’s Lessee _ v. 
Birth, 5 Pet. 132, 8 L.Ed. 72; Peightel 
VewUSiSi, 949" BV(2d) 2353 “Perkins ''v- 
Haskell, 31 F.(2d) 53 [dism appeal 28 
F.(2d) 222, and cert den 49 S.Ct. ides 
279°U.S: 872, Mio tL Wa ee1.0 0745" D: 
Paul & Co. v. Mellon, 24 F. (2a) 738: 
A. C. Lawrence Leather Col Vi Com- 
pagnie Générale Transatlantique, 18 
F.(2d) 930 [aff 12 F.(2d) 83, and cert 
den’ 47S: Ct 77.0, 274 U.S... 761,, 71) Tu. 


Ed. 1338]; Williamson v. Berlin Mills 
COI Bt Ure CAL 8 55" leramon 
Ven ose 206... "6503.45 1C. CA. 518% 


Bergdorf & Goodman Co. v. U. S., 9 
Ct.Cust.App. 11. 


Ala.—Mutual Life Ins. Co. of New 
York v. Mankin, 138 So. 265, 223 Ala. 


’ 
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679; South Central Telephone Co. v. 
Corr, 124 So. 294, 220 Ala. 127; Pettus 
v. Louisville & N. R. Co., 106 So. 807, 
214 Ala. 187; Sloss-Sheffield Steel & 
Iron Co. v. Harrison, 76 So. 47, 200 
Ala. 281; Williams v. Talladega, 51 
So. 330, 164 Ala. 633 [rev on other 
grounds 33 S.Ct. 116, 226 U.S. 404, 57 
L.Ed. 275]; Lineville First Nat: Bank 
v. Alexander, 50 So. 45, 161 Ala. 580; 
H. T. Woodall & Son v. People’s Nat. 
Bank, 45 So. 194, 153 Ala. 576; Jack- 
son v. Jones, 13 Ala. 121; Lowery v. 
State, 149)’ Soi) 726, 25> AlasApp. 529); 
Peinhardt v. West, 115 So. 80, 22 Ala. 
App. 231 [rev on other grounds 115 So. 
88, 217 Ala. 12, second cert den 115 
So. 89, 217 Ala. 14]; Wright v. State, 
88 So. 185, 17 Ala.App. 621; Hocken- 
smith v. Winton, 77 So. 918, 16 Ala. 
App.) 324)" Thornhill ves States 721 So: 
297, 14 Ala.App. 647. But see Wind- 
ham v. State, 122 So. 805, 219 Ala. 504 
[den cert 122 So. 804, 23 Ala.App. 27] 
(personal knowledge of the time and 
place of a liquor raid is not the only 
predicate on which a witness might 
thle ce supporting accused’s 
alibi 


Cal.—In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; State Compensa- 
tion Ins. Fund v. Industrial Accident 
Commission, 297 P. 38, 112 Cal.App. 
329; Fildew v. Shattuck & Nimmo 
Warehouse Co., 177 P. 866, 39 Cal.App. 
42; Nixon v. Goodwin, 85 P. 169, 
Cal.App. 358. . 


Conn.—State v. Ferrone, 116 A. 336, 
97 Conn. 258; Gray v. Mossman, 99 
A. 1062, 91 Conn. 430; Leahy v. Chen- 
Sys 98 SALAS 27 F930 Conn. 611, L.R.A. 
1917D 809. 


Ga.—Compton v. Fender, 64 S.E. 
475, 132 Ga. 483; Akins v. Georgia R., 
ete., .Co., 35 S.BH. 671,, 111. Ga. $15; 
Davitte v. Southern R. Co., 34 S.E. 
327, 108 Ga., 665; Scott v. Kelly- 
Springfield Tire Co., 125 S.E. 773, 33 
Ga.App. 297. 


Ijl.— East St. Louis Light & Pow- 
er Co. v. Cohen, 164 N.B. 182, 333 Il. 
218; People v. Cash, 157 N.E. 76, 326 
Ill. 104; Carpenter v. Joliet First Nat. 
Bank, 10 N.E. 18, 119 Ill. 352; Bieber 
v. Attna Ins. Co. of Hartford, Conn., 
201 IllApp. 3; Purcell v. Henry, 67 
Ill.App. 256. 


Ind.—Chicago, etc., R. Co. v. Smith, 
33 N.E. 241, 6 Ind. App. 262: 


Iowa.—Coad vy. Pennsylvania Ry. 
Co., 175 N.W. 344, 187 Iowa 1025; 
Sheldon Fixture Co. v. Atlas Oil Co., 
159 N.W..983, 178 Iowa 413; Terrell 
v. Wicht, 149 N.W. 843, 167 Iowa 642; 
Miller v. Miller, 134 N.W. 1058, 154 
Iowa 344; Gillespie v. Ashford, 101 
N.W. 649, 125 Iowa 729; MclIlrath v. 
Farmers’ Mut. Hail Ins. Assoc., 86 N. 
W. 310, 114 Iowa 244. 


Kan.—Mann vy. Springfield Second 
Nat. Bank, 10 P. 150, 34 Kan. 746. 


Ky.—Arvin v. Commonwealth, 40 
S.W.(2d) 332, 239 Ky. 767; Haralam- 
bo’s Ex’r v. Christopher. 21 S.W.(2d) 
983, 231 Ky. 550; Louisville Gas & 
Electric Co. v. Moore, 284 S.W. 1082, 
215 Ky. 273; Louisville & N. R. Co. 
v. White Villa Club, 159 S.W. 983, 155 
Ky. 452; Louisville & N. R. Co. v. 
Payne, 118 S.W. 352, 133 Ky. 539, 19 
Ann.Cas. 294; Covington, etc., Bridge 
ee yy Goodnight, 60 S.W. 415, 22 Ky. 


La.—State v. Bussey, 110 So. 626, 
162 La. 393; State v. Claire, 6 So. 806, 
41 La.Ann. 1067. 


Md.—Kennedy v. Kennedy, 
759, 124 Md. 38; 


SAS 
Dettering v. Levy, 
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a witness cannot be allowed to testify as to a fact of 
which he has no personal knowledge,'* or a matter 
with reference to which his knowledge is so slight 


79 A. 476, 114 Md. 273; Maryland, D. 
& V. Ry. Co. v. Brown, 71 A. 1005, 109 
Mad. 304; Morrison v. Hammond’s 
Lessee, 27 Md. 604; Stoddert’s Lessee 
v. Manning, 2 Harr. & G. 147; Wall 
v. Forbes, 1 Harr. & G. 441. 


Mass.—Shachoy vy. Chevrolet Mo- 
tor Co., 182 N.E. 830, 280 Mass. 442; 
Pagano v. Worcester Consol. St. Ry. 
Co., 163 N.E. 764; 265 Mass. 89; Tay- 
Soe v. Whittier, 138 N.E. 6, 240 Mass. 
514. 


Mich.—Hotfman y. Lake Shore, etce., 
RR. -Co., . 84 INiW., bb; 125 SMiehveZode 
Richmond Second Nat. Bank v. Wheel- 
er, 42 N.W. 963, 75 Mich. 546; Bast- 
man v. Cleaver, 40 N.W. 238, 72 Mich. 
167; Hitchcock v. Burgett, 38 Mich. 
501. 


Minn.—William Bergenthal Co. v. 
Monticello Security State Bank, 112 
N.W. 892, 102 Minn. 138. 


Mo.—Kregain v. Blake, 239 S.W. 
495, 292 Mo. 498; Rothwell v. Jami- 
son, 49 S.W. 508, 147 Mo. 601; Ameri- 
can Trust Co. v. McDermott, (App.) 
256 S.W. 105; Bultralik v. Metropoli- 
tan Life Ins. Co., (App.) 233 S.W. 250; 
McGinniss v. Kansas City Western 
Ry: Co, 192 Siw. 115,) 195" Mo.App: 
390; Eames v. New York L. Ins. Co., 
114 S.W. 85, 134 Mo.App. 331. 


Mont.—State v. Hanlon, 100 P. 1035, 
38 Mont. 557. 


Neb.—In re Kuhman’s Estate, 
N.W. 778, 94 Neb. 788. 


Nev.—State v. Nevada Cent. R. Co., 
81 P. 99, 28 Nev. 186, 113 Am.S.R: 834. 


N.J.—Daum vy. North Jersey St. R. 
Co., 57 A. 1132, 70 N.J.Law 338 [aff 
54 A. 221, 69 N.J.Law 1]. 


N.Y.—Ryan v. Empire Engineering 
Corporation, 121 N.E. 461, 225 N.Y. 
62; People ex rel. Palmer vy. Travis, 
LOIN. Be 437, 223 °INeY. 50s States in= 
dustrial Commission y. Newman, 118 
N.E. 794, 222 N.Y. 363; People v. Ca- 
hill, 81 N.E. 458, 188 N.Y. 489; Peo: 
Ne Gillman, 145 N.Y.S. vary 161 App. 
Div. 920; Garduhn v. Union R. Co., 64 
NYS. 210), 50> App: Diva0'602! 7 ‘Am. 
Negl.R. 641; McCormack v. O’Connor, 
114 N.Y.S. 1030, 62 Misc. 297; Tully 
v. Lewitz, 98 N.Y.S. 829, 50 Mise. 350. 


N.C.—Greene v. Atlantic Coast Line 
R. Co., 86 S.B. 339, 169 N.C. 5382; W. M. 
Ritter Lumber Co. v. Montvale Lum- 
ber Co., 85 S.E. 438, 169 N.C. 80; In re 
Smith’s Will, 79 S.B. 977 f, 163 Nix S 464; 
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Bray v. John L. Roper Lumber Co. 
44 $.E. 403, 182 N.C. 695. 

: 3 ; Co. 
v. Carlile, 128 P. 690, 35 Oki. ‘118; 


Smoot & Abbott v. W. L. Moody & Co., 
125 P. 1134, 34 Okl. 522. 


Or.—Rae v. Morgan, 266 P. 1069, 
267 P. 1072, 125 Or. 644; Chenoweth 
v. Southern Pac. Co., 99 P. 86, 53 Or. 
111; Anderson v. Aupperle, 95 P. 330, 
51 Or, 556; Oldenburg v. Oregon Su- 
gar Co., 65 P. 869, 89 Or. 564. 


Pa.—Commonwealth v. Lehman, 164 
A. 526, 309 Pa. 486; Murdoch v. Mur- 
doch, 123 A. 683, 279 Pa. 97: Common- 
wealth v. Dale, 107 A. 748, 264 Pa. 
362, 6 A.L.R. 1482; Farmers’ & Mer- 
chants’ Bank of West Newton v. Don- 
nelly, 93 A. 761, 247 Pa. 518; Gustine 
v. Westenberger, 73 A. 913, 224 Pa, 
455; Powell v, Spilane, 58 Pa.Super. 
547. But see Frank v. Cohen, 135 <A. 
624, 288 Pa. 221 (a boy struck by an 
automobile should be allowed to tes- 
tify although he knew nothing about 
the accident). 


R.I—McGinn v. B. H. Gladding Dry 
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that his testimony would not be reliable;1* neither 
can a witness be allowed to testify to the nonexistence 
of a fact, where his situation with respect to the 
matter is such that the fact might well have existed 
without his being cognizant thereof.t® 
ness admits that he has no knowledge of the subject 
matter he disqualifies himself on that subject.?° 
Moreover, the claim of a witness to possess the requi- 
site knowledge is not sufficient if it affirmatively ap- 


pears that such is not the case.? 


[§ 112] b. Source of, and Method of, Obtaining 


Goods 
Baxter v. 
LOT 


Co., 101 A. 129, 40 RI. 348; 
Patenaude, 78 A. 625, 32 R.I. 


S.D.—McCarthy v. 
497, 24 S.D. 74. 


Tex. -—— Lumbermen’s Reciprocal 
Ass'n v. Wells, 283 S.W. 208; Lan- 
easter v. Daggett, (Civ.App.) 272 S. 
W. 340; Chapman v. Jones, (Civ.App.) 


' Fell, 23, NW. 


268 S.W. 1113; Chapman v. Denton, 
(Civ.App.) 268 S.W. 252; Hamilton- 
Turner Grocery Co. y. Hander, (Civ. 


App.) 253 S.W. 833; San Antonio, etc., 
R. Co. v. Laws, (Civ.App.) 125 S.W. 
972; Gibbens & Roundtree v. Hart, 
(Civ. App.) 117 S.W. 168; Smith v. Tex- 
as, etc.. R. Co., (Civ.App.) 105 S.W. 528 
{aff 108 S.W. 819, 101 Tex. 405]; Dal- 
laseyv. Gentz; (Civ.App). 81 S.W.) 55; 
Reichert v. International, etc., R. Co., 
(Civ. App.)) 72 S.W.'1031; Gulf, ete., R. 
Co. v. White, (Civ.App.) 22 S.W. 322; 
Gaijveston, etc., R. Co. v. Sweeney, 24 
S.W. 947, 6 Tex.Civ.App. 173; Daniels 
v. State, 255 S.W. 444, 95 Tex.Cr. 649; 
Fountain v. State, 241 S.W. 489, 90 
Tex.Cr. 474; Beesing v. State, 180 S. 
WicoGwe ss bex Cr. 076" UStrelent.v. 
State, 138 S.W. 742, 62 Tex.Cr. 453. 


Vt.-_Lamonda v. Parizo, 98 A. 980, 
90 Vt. 381; Randall v. Moody, S88 A. 
321, 87 Vt. 68; Castle v. Town of Guil- 
ford, 86 A. 804, 86 Vt. 540; Baker v. 
Sherman, 46 A. 57, 71 Vt. 439. 


Va.— Virginian Ry. Co. v. Andrews, 


87 S.H. 577, 118 Va. 482 [error dism 
2 ra 101, 248 U.S. 272, 63 L.Ed. 
6). 


Wash.-—City of Spokane v. Wil- 
liams, 288 P. 258,157 Wash. 120; Con- 
tinental Trading Co. v. Seattle Nat. 


Bank, 199 P. 748, 116 Wash. 479; 
Smith v. Hecla Min. Co., 80 P. 779, 38 
Wash, 454. 


W.Va.—Browning v. Hoffman, 111 
S.E. 492, 90: W.Va. 568. 


‘Wis.—Benson y. Superior Mfg. Co., 
132 N.W. 633, 147 Wis. 20. 


{a] Thus: (1) In an action for de- 
ceit by falsely representing the value 
of a stock of goods, it was error to 
permit plaintiff, without showing his 
knowledge of their correctness, to tes- 
tify to the value of the goods on the 
date of sale as shown by his com- 
putations from books of business as 
kept by defendant’s partner. Hocken- 
smith v. Winton, 77 So. 918, 16 Ala. 
App. 324. (2) A witness who had for 
more than twenty years resided with- 
out the state, and who it did not ap- 
pear had any knowledge of the value 
of services she was asked to appraise, 
and who did not make clear what the 
precise extra services were whose 
value she was called on to estimate, 
was properly denied permission to 
testify. Leahy v. Cheney, 98 A. 132, 
90 Conn. 611, L.R.A.1917D 809. (3) 
In a murder case, where a witness in- 
terested in a company was asked if a 
detective working on the case was em- 
ployed by the company, and replied 
that he did not know, but thought 
that he was working in the interest of 
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Knowledge. 


Where a wit- 
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It is not necessary that the witness’ 
knowledge of the fact to which he testifies should 
have been obtained in any particular manner ;** and 
so the result of the weighing or measuring may be 
proved by one who saw the acts performed, although 
he did not himself perform them or participate there- 
A witness who saw goods sold may testify to 
the sale, although he did not sell them himself ;7* and 
one may testify as to the correctness of a photo- 


graph, although he neither made it nor saw it made.”* 


the company, the testimony was prop- 
erly stricken. State v. Hanlon, 100 P. 
1035, 38 Mont. 557. (4) Strik- 
ing out testimony that plaintiff re- 
fused to submit to an operation was 
within the court’s discretion, where 
the witness did not understand the 
plaintiff's Janguage or the interpret- 
er, and such testimony was at best an 
inference of the witness. Pavan v. 
Worthen & Aldrich Co., 83 A. 960, 8&2 
N.J.Law, 615, affirming judgment 
78 A. 658, 80 N.J.Law 567. (5) The 
court did not err in excluding tes- 
timony of a bookkeeper of a partner- 
ship as to memperg of the partner- 
ship, where there was nothing to 
show that he had any knowledge on 
the subject other than the books, 
which he admitted gave no informa- 
tion as to who were the partners. 
Murdoch v. Murdoch, 128 A. 683, 279 
Pa. 97. (6) Testimony as to how a 
chemist calculated quantities of prod- 
ucts manufactured from liquors with- 
drawn should have been disregarded, 
where the witness admitted lack of 
knowledge on cross- -examination. D. 
P. Paul & Co. v. Mellon, 24 F.(2d) 738. 
(7) Ina seller’s action to recover a de- 
posit made to secure performance of a 
contract for the sale of goods to be 
shipped from China to Japan and from 
Japan to the United States, on the 
ground that a boycatt existing at the 
Chinese port of shipment excused per- 
formance under the contract, testi- 
mony of a witness who was not.at 
such port at the time of the embargo 
was incompetent, in that he had no 
personal knowledge of conditions. 
Continental Trading Co. v. Seattte 
Nat. Bank, 199 P. 743, 116: Wash. 479. 


[b] One may not testify to con- 
tents of letter if he has never read it. 
In re Donnellan’s Hstate, 127 P. 166, 
164 Cal. 14. 


[ec] Clerk who merely made out 
bis for goods is not competent to 
prove the sale and delivery of such 
goods. Owen v. Rothermel, 21 Pa. 
Super. 561. 


18. Hitchner Wall Paper Co. v. 
Pennsylvania R. Co., 158 F. 1011 [aff 
168 F. 602, 93 C.C.A. 598]; New Hng- 
land Tel., etc., Co. v. Butler, 156 F. 
321, 84 C.C.A. 217; State v. Hanlon, 
100 P. 1035, 38 Mont. 557; ' Parker ‘v. 
State, 80 S.W. 1008, 46 Tex.Cr. 461, 
108 Am.S.R. 1021, 3 Ann.Cas. 893. 


19. Ala.—Byrd yv. State, 84 So. 777, 
17 Ala.App. 301. 


Cal.—Sneed v. Marysville Gas, etc., 
Co., 87 BP. 376, 1495 Cal. 704, 


: v. Fender, 64 S.E. 
475, 182 Ga. 483;~+-Wilson v. Wood, 56 
S'B. “457, 127° Ga: 36. 

Md.—McCosker v. Banks, 35 A. 935, 
84 Md. 292. 

Okl.—Buxton v. Alton-Dawson Mer- 
cantile Co., 90 P. 19, 18 Okl. 287. 

[a] Thus, in a prosecution for as- 
sault and battery, where a witness 
testified to threats by the assaulted 


So a witness may testify as to records made under 


party, it was error to admit evidence 
by a witness, not shown to have been 
present when the threats were made, 
that he heard no such threats. Byrd 
v. State, 84 So. 777, T7 Ala.App. 301. 


20. State Compersation Ins. Fund. 
v. Industrial Accident Commission, 
297 BP. 38,112 Cal.App. 329; -Arvin vy. 
Commonwealth, 40 S.W.(2d) 332, 239 
Ky. 767; Kregain v. Blake, 239 S.W. 
495, 292 Mo. 498; McCarthy v. Fell, 
123 N.W. 497, 24 S.D._ 74. But see 
People v. Brecker, 127 P. 666, 20 Cal. 
App. 205 (in a prosecution for obtain- 
ing money for mining stock by false 
representations that accused was the 
agent of the corporation for selling 
the stock, a qualified witness couvid 
testify that accused was not at the 
time of the sale authorized to sell 
stock, although he had previously 
stated he could not answer a similar 
question). 


21. Field v. Tenny, 47 N.H. 513. 


22. U.S.—Lilly’ v. Hamilton Bank, 
as F. 53, 102 C.C.A. I, 29 L.R.A.N.S. 


D.C.—Howard v. Chesapeake, etc.,. 
R. Co., 11 App.D.C. 300s 


Iowa.—Frick v. Kabaker, 
498, 116 Iowa 494; 


90 N.W. 
O’Brien v. Stam- 


-bach, 69 N.W. 1138, 101 Iowa 40, 63 


Am.S.R. 368. 


La.—State v. Farrier, 38 So. 460, 114 
as oxo. 


Mo.—Hopper v. Hickman, 
973, 145. Mo.411. 


Neb.—Lane v. Harlan County, 71 N. 


46 S.W. 


W. 302, 51 Neb. 641. 

N.H.—State yv. Shinborn, 46 N.H. 
497, 88 Am.D, 224. 

Tex.—International, ete., R. Co. v. 


Morin, 116 S.W. 656, 53 Tex.Civ.App. 
531;° Pexas, ete., R. Co. v.. Warner,, 
(Civ.App.) 29 S.W. 503. 


- Vt.—Brown v. Swanton, 37 A. 280, 
69 Vitsacb 35 


ta] Knowledge gained by general 
observation and familiarity with con- 
ditions is sufficient. 
66 So. 829, iif Ala.App. 321. 


23. Rosenberg v. Geo. A. Moore & 
Co., 263 BP. 806, 203 Cal. 211; Powell v. 
yosae City Rys. Co., (Mo.) 226 S.w. 

1 
(Tex.Civ.App.) 97 s. W. 523. 


[a] Thus, in an action for personal 
injuries, a witness, who took plaintiff 
to defendant’s' physician, where 
measurements were made of an in- 
jured leg by the physician in the pres- 
ence of the witness,-was properly per- 
mitted to testify as’ to such measure- 
ments. Powell v. Kansas City Rys. 
Co., (Mo.) 226 S.W. 916. 


24. M. Weinstein & Sons v. Yield-- 
ing Bros. & Co.,, 52 So. 591, 167 Ala. 
25. Missouri, etce., R. Co. v. Magee,. 


(Tex.Civ.App. ) "49 s Ww 928: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Brown v. State,. 


St. Louis, ete., R. Co. v. Dodson,, 


ee 1 lad Ca 


ng 112-113] 


his supervision.?& A witness’ knowledge of the iden- 
tity of the maker of a statement or a party to a con- 
versation may rest on his recognition of his voice, al- 
though he did not see him,?? or on his seeing certain 
persons soon after the conversation which he over- 
heard under such circumstances as to indicate that 
they were the speakers, although he neither saw 
them during the conversation nor recognized their 
voices;*° and a witness who is in a position to know 
the fact may testify that a particular person habitu- 


WITNESSES 


ally performed certain work, although the witness 


was not present when the work was done.” 
knowledge of the invariable course of business adopt- 
ed may qualify a witness to testify that a certain 
particular thing was or was not done in some partic- 
> So also, a wife who has 
seen her husband’s monthly pay checks is competent 
to testify to his earning capacity.*+ 
not testify, however, as to facts of which his only 


ular course of dealings.*° 


Wilkes v. U. S., 291 F. 988 [cert 
(eS aaa Sie 


26. 
den 44 S.Ct. 181, 263 U.S. 
Ed. 523]. 


27. State v. Herbert, 66 P. 235, 63 
Kan. 516; Lillie v. State, 100 N.W. 
316, 72 Neb. 228; Brown v. Com., 76 
Pa. 319; Givens v. State, 34 S.W. 626, 
35. Tex.Cr. 563, ’ 

[a] Rule applied to identity of a 
party to a conversation over the tele- 
-phone. Lillie v. State, 100 N.W. 316, 
12 Neb. 228. 


28. Short v. Com., 48.W. 810, 9 Ky. 
i. 2455. 


29. Gulf, ete., R. Co. v. Booth, (Tex. 
Civ.App.) 97 S.W. 128. 


30. Chandler v. Prince, 100 N.E. 
1029, 214 Mass. 180. 
31. Troxell v. Delaware, etc.,. R. 


Co., 180 F. 871 [rev on other grounds 
183 Hots lon, JOD CO. Aw oes. (Cert den 
31 S.Ct. 469, 219 'U.S. 584) 55) ed. 
346) ]. 

32. Conn.—State v. Ferrone, 116 A. 
336, 97 Conn. 258. : 


Fla.—Herndon v. State, 74 So. 511, 
73 Fla. 451. 


Ga.—Smith v. State, 63 Ga. 168. 


1ll.—Protection L. Ins. Co. v. Foote, 
79 Il. 361. 


Iowa.—Coad v. Pennsylvania Ry. 
Co., 175 N.W. 344,187 Iowa 1025; 
Terrell v. Wicht, 149 N.W. 843, 167 
Iowa 642. 


Mo.—Farber v. Missouri Pac. R. Co., 
92 S.W. 6381, 116 Mo. 81, 20 L.R.A. 
350. 


Pa.—Holmes v. Chartiers Oil Co., 21 
A. 231, 138 Pa. 546, 21 Am.S.R. 919. 


S.D.—Dunlap v. Great Northern Ry. 
Co., 148 N.W. 529, 34 S.D. 320, Ann. 
Cas.1916D 805. 


Tex.—Schulz v. State, 290 S.W. 534, 
105 Tex.Cr. 669. But see Missouri 
Pac. R. Co. v. Sherwood, 19 S.W. 455, 
84 Tex. 125,17 L.R.A. 643 (knowledge 
may be based on information derived 
from a source which would bind the 
party against whom testimony was in- 
troduced). 


[a] Thus (1) questions as to the 
distance between defendant and de- 
ceased at the encounter and as to the 
distance of a certain track from de- 
ceased were properly excluded, where 
the witness had only visited the place 
after the homicide, and his only infor- 
mation as to the distance and identity 
of the tracks was derived from state- 
ments to him by,defendant and others. 
Herndon v. State, 74 So. 511, 73 Fla. 


So 


A witness can- 


451. (2) A witness could not testify 
as to the value of apples in a certain 
market, where his only information 
was derived from inquiry made among 
certain fruit dealers in that place, 
without any independent knowledge 
of the subject. Dunlap ‘v. Great 
Northern Ry. Co., 148 N.W. 529, 34 S. 
D. 320, Ann.Cas.1916D 805. 


Hearsay evidence generally see Hvi- 
dence §§ 166-185. 


33. U.S.—Southern Ry. Co. Vv. 
Mooresville Cotton Mills, 187 F. 72, 
109. C.C.A...390. 


Ala.—Walker v. Trotter Bros., 68 
So. 345, 192 Ala. 19; West v. Cowan, 
66 So, 816; 189 Ala. 138; Glover v. 
State, 109 So. 125, 21 Ala.App. 423. 


Ga.—Hollis v. State, 108 S.E. 783, 
152 Ga. 182; Central of Georgia Ry. 
Co. v. S. R. Jaques & Tinsley Co., 98 
S.E. 357, 23 Ga.App. 396. 


Ill.—Cleveland, ete, R. Co v. 
Brown, 53 IllApp. 227. 
Iowa.—Coad v. Pennsylvania Ry. 


Cor is IN. We 844." "187 Towa +1025; 
Hopley v. Wakefield, 7 N.W. 136, 64 
Iowa 711. 

Kan.—Paola Gas Co. v. Paola Glass 
Co., 44 P. 621, 56 Kan. 614, 54 Am.S. 
R. 598. 


etc., 
86 


Mich.—Hamilton Provident, 
Soc. v. Northwood, 49 N.W. 387, 
Mich. 315. 


N.Y.—Thaler-Tucker Dress Co. v. 
Bonwit, 192 N.Y.S. 775; Fried v. Cop- 
pins Transfer Co., 174 N.Y.S. 675. 


N.C.—A. Collins Lumber Co. sv. 
Kingsdale Lumber Co., 97 S.H. 483, 
176 N.C. 500. 


N.D.—Keith v. Hagegart, 
432, 2 N.D. 18. 


Or.—Chenoweth vy. Southern Pac. 
Con oo E s0.os Orne tt, 


S.C.—Gibbes v. McCraw, 22 S.E. 790, 
45 S.C. 184. 


Vt.—Hibbard v. Mills, 46 Vt. 243. 


But see Cloyes v. Plaatje, 231 Ill. 
App. 183 (in an action for damages 
to an automobile, testimony of a 
garage keeper as to the number of 
hours his employees worked on the 
car in making repairs is admissible, 
although ‘based on entries made by 
workmen on their time cards turned 
in by them at the close of the day’s 
work); Bogart v. Willis, 148 A. 585, 
158 Md. 393 (testimony of a bank 
manager as to the meaning of nota- 
tions on deposit slips was competent, 
although the manager did not make 
out the slips, where he checked them); 


48 N.W. 


[§ 113] c. Extent 
knowledge is not the test of a witness’ qualification 
to speak on a given subject,®” and the fact that a wit- 
ness is not fully cognizant of all the details or facts 
with relation to the matter as to which he testifies 
does not disqualify him to testify as to such facts 
as are within his personal knowledge.*® 
ness who heard only a part of a statement or con- 
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knowledge is gained from what is told him by oth- 
ers,°2 or from books, records, or other writings kept 
or made by others,*? or kept by himself from data 
furnished by others,** or as to results obtained partly 
from his own observations and partly from reliance 
on the statements of others.*° 
witness’ observation may enable him to form an es- 
timate as to a certain matter, he is competent to tes- 
tify as to his judgment with regard to such matter, 
although he disclaims positive knowledge.*® 


Where, however, a 


of Knowledge. Absolute 


So a wit- 


Adkinson v. McKay, 172 S.W- 88, 186 
Mo.App. 391 (that a witness testified 
that he did not always receive pay- 
ments or personally make all book 
entries thereof did not render wholly 
incompetent his testimony as to pay- 
ments). 


[a] , Thus (1) in a prosecution for 
receiving stolen, property, testimony 
of the owner as to property missed, 
based entirely on invoices and memo- 
randa of the correctness of which he 
had no knowledge, was incompetent. 
Glover .v. State, 109 So. 125, 21 Ala. 
App. 423. (2) A person could not 
testify as to what was shown by rec- 
ords of deposits taken from the proper 
custodian of the books of a bank, 
where he did not know of his own 
knowledge anything about the matter 
and did not keep the books of the 
bank. Hollis v. State, 108 S.E. 783, 
152 Ga. 182. (3) In an action against 
a carrier for loss of goods, a person, 
who did not measure goods, but relied 
on tickets on the goods when he pack- 
ed them for shipment, cannot testify 
as to how many yards of goods there 
were. Fried v. Coppins Transfer Co., 
174 N.Y.S. 675. (4) A railroad engine 
inspector is incompetent to testify 
from a record as to an inspection of 
the engine in question made by an- 
other. Chenoweth yv. Southern Pac, 
Cohs994P 86553 (Or lds 


34. Coad v. Pennsylvania Ry. Co., 
175 N.W. 344, 187 Iowa 1025. 


35. Sovereign v. Mosher, 48 N.W. 
611, 86 Mich. 36. 


36. Linnehan v. State, 22 So. 662, 
116 Ala. 471; Dunican v. Union R. 
Co., 67 N.Y.S. 649, 56 App.Div. 181 
[aff 64 N.E. 1120, 171 N.Y. 692]; 
Western Cottage Piano, etc., Co. v. 
Anderson, 101 S.W. 1061, 45 Tex.Civ. 
ING OY, OMB beh 


c7. Tillery v. Gulf Refining Co., 
126 So. 872, 220 Ala. 577; Moyers v. 
Fogarty, 119 N.W. 159, 140 Iowa 712. 


38. AjJa.—Merchants’ Bank vy. Acme 
Lumber & Mfg. Co., 54 So. 58, 170 Ala. 
443; Baumhauer v. Mobile Electrical 
Sunply Co., 52 So. 732, 167 Ala. 439; 
Hedges'v. Kyle, 63 So. 761, 9 Ala.App. 
449; Morgan v. State, 63 So. 21, 8 Ala. 
App. 172. 


Ark.—Mortimore v. Atkins, 135 S.W. 
865, 98 Ark. 183. 


Conn.—Dwyer v. Redmond, 124 A. 
7, 100 Conn. 393. 


Ind.—Grossnickle v. Avery, (App.) 
152 N.E. 288 [reh den (App.) 154 N.E. 
3951. 


Mass.—Foster Mfg. Co. v. Cutter- 
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versation may testify to what he heard ;°° and a wit- 
ness who heard a statement made but did not hear 
the words distinetly may testify as to the substance 
of the statement as he understood it,*® but a witness 
cannot testify to an alleged admission or confession 
of crime unless he heard and understood the entire 
statement or conversation and can state at least the 
A witness is competent to testify 
as to a confession by a person whom he knows by 


substance of it.4! 


sight, although not by name.#? 


[§ 114] d. Time of Acquiring Knowledge. 
rule a witness should testify in accordance with the 
knowledge he has at the time of testifying, and is not 
confined to the knowledge he may have had at a pre- 


pees Co., 101 N.E. 1083, 215, Mass: 
36. 


Mich.—Marshall v. Wabash R. Co., 


151 N.W. 696, 184 Mich. 593; Hurd v. 
Northern Acc. Co., 125 N.W. 414, 160 
Mich. 535. 

Neb.—Roberson y. Reiter, 56 N.W. 
877, 38 Neb. 198. 

N.Y.—McCherry v. Snare, etc., Co., 
114 N.Y.S. 674, 130 App.Div. 


241 [aff 
92 N.B. 1090, 198 N.Y. 532]. . 


N.C.—Wyatt v. City of Raleigh, 90 
So 2135172 IN: C.4847. 


R.I.—Champlin v. Pawcatuck Val- 
ley St. R. Co., 82 A. 481, 33 R.1. 572. 


S.D.—Pemberton v. Fritts, 228 N.W. 
409, 56 S.D. 374. 


Tex.—Porter v. State, 21 S.W.(2d) 
518, 113 Tex.Cr. 324. 


Via POU ACe setCn. amit. CO. a: Va 
Chichester, 68 S.E. 404, 111 Va. 152. 


Wis.—Bright v. Carter, 94 N.W. 645, 
117 Wis. 631. 


[a] hus (1) in an action for wir- 
ing a building for electricity under a 
contract, providing that eighty-five 
per cent of the stipulated gross price 
should be payable on “roughing in,” 
balance after acceptance of work, 
plaintiff sought to recover the per 
cent payable on “roughing in,’ the 
building having burnt before it was 
completed, and introduced a witness 
who testified without objection that 
the “roughing in” part of the work 
had been completed before the fire, 
and defined it as the work put in ahead 
of the finished walls. It was held that 
there was no error in admitting his 
testimony, although on cross-exami- 
nation he was unable to give details 
of the work stated without the aid 
of the plans. Baumhauer v. Mobile 
Blectrical Supply Co., 52 So. 732, 167 
Ala. 439. (2) That a witness could 
not recall certain items of general 
expense, such as telegrams and ex- 
pressage, etc., which entered into the 
average cost of goods, did not show 
conclusively that he did not have 
original knowledge of their cost, so 
as to prevent him from testifying 
thereto. Foster Mfg. Co. v. Cutter- 
Tower Co., 101 N.E. 1083, 215 Mass. 
136. (3) In a personal injury case 
against a railway company, testimony 
of a witness that one link in a chain 
was longer than others was not in- 
competent because witness had little 
knowledge upon some matters to 
which he testified. Potomac, F. & P. 
R. Co. v. Chichester, 68 S.E. 404, 111 
Va. 152. 


39. Cal.—People v. Daniels, 38 P. 
720, 105 Cal. 262; People v. Brown, 
235 P. 72,01 Cal.App, 181. 


Colo.—Denver, ete., R. Co. v. Neis, 
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vious time;4? but a witness who testifies as to char- 
acter or reputation** or as to a custom®® is restricted 
to his knowledge at the time of the occurrence to 
which the action relates. 
edge was acquired many years before the trial does 
not affect the competency of the witness.‘ 


[§ 115] e. Purpose for Which Knowledge Acquir- 
ed. The purpose for which a witness obtained a 
knowledge of particular matters does not affect his 


The fact that the knowl- 


competency to testify with respect thereto.*7 


Asa 


14 P. 105, 10 Colo. 56. 


Ga.—Lynn v. State, 79 S.E. 29, 140 
Ga. 387; Woolfolk vy. State, 11 S.E. 
814, 85 Ga. 69; Westmoreland v. State, 
45 Ga. 225. 


Iowa.—Mays v. Deaver, 1 Iowa 216. 


La.—State v. Louviere, 115 So. 914, 
165 La. 718; State v. McCollum, 65 So. 
600, 135 La. 432; State v.. Freddy, 41 
So. 436, 117 La 121,116 Am.S.Ry 195; 
pate v. Kellogg, 29 So. 285, 104 La. 


Mass.—Com. v. Pitsinger, 110 Mass. 
01. 


Mich.—McKinnon Boiler & Machine 
Co. v. Central Michigan Land Co., 120 
N.W. 26, 156 Mich. 11. 


N.C.—State v. Carson, 95 N.C. 593; 
State v. Pratt, 88 N.C. 639; Davis v. 
Smith & Straus, 75 N.C. 115. 


S.C.—State v. Gossett, 43 S.C.L. 428; 
State v. Covington, 18 S.C.L. 569. 


Tex.—Simpson y. Brotherton, 62 


Tex ie Ors 


vVt.—State v. Averill, 81 A. 461, 85 
Vt. 115, Ann-.Cas:1914B 1006: 


Va.—Sutton v. Com., 7 S.E. 328, 85 
Va. 128. 


[a] Conversation over telephone.— 
Testimony of a witness, who was 
present in the room with plaintiff 
while the latter was telephoning to 
defendant, as to what the witness 
heard plaintiff say during the course 
of the conversation, was admissible 
to show the conversation, although 
the witness had no personal knowl- 
edge as to whom plaintiff was talking, 
and did not hear anything that defend- 
ant said, and did not know that de- 
fendant heard anything that plaintiff 
said; plaintiff testifying that the con- 
versation was with defendant. Mc- 
Carthy v. Peach, 70 N.E. 1029, 186 
Mass. 67; Hancock v. Hartford Fire 
Ins. Co., 142 N.Y.S. 352, 81 Misc. 159; 
Ehrenstrom v. Hess, 26 Pa.Dist. 993; 
Warren v. Forst, 22 Ont.L. 441, 19 
Ont.W.R. 339, 2 Ont.W.N. 222 [appeal 
dism 24 Ont.L. 282, 19 Ont.W.R. 645, 
2 Ont.W.N. 1312 (appeal dism 46 Can. 
S.C. 642, 8 Dom.L.R. 640, 23 Ont.W.R. 
311)]. But see James Bradford Co. 
v. Edward Hill’s Son & Co., 116 A. 
350, 31 Del. 538 [aff 116 A. 353,°31 Del. 
546] (the proper witness to prove a 
telephone conversation is a party 
thereto who can testify to the whole 
of it, not a bystander who heard only 
one end of it). 


[b] Where conversation was car- 
ried on in two languages, the part in 
each language may be proved by a 
witness who understood such lan- 
guage, although he did not under- 
stand the other. People v. Ah Wee, 
48 Cal. 236 [dist People v. Gelabert, 39 


[§ 116] f. Memory of Facts—(1) In General. A 
witness may testify as to facts within his knowledge, 
although his recollection thereof is vague or im- 
perfect,*® and he is unwilling te commit himself ab- 


~ 


Cal. 663]. ‘“ 

40. Cox v. State, 64 Ga. 374, 37 
Am.R. 76. 

41. People v. Gelabert, 39 Cal. 663; 


State v. Hughes, 29 La.Ann. 514. See 
People v. Minisci, 12 N.Y.St. 719, 46 
Hun 682 (rule not applicable to facts). 


42. State v. King, 37 La.Ann. 662. 


43. Fitzpatrick v. Bernritter, 286 
P. 233, 130 Kan. 356; Cleveland, etc., 
R. Co. v. Marsh, 58 N.E. 821, 63 Ohio 
St: 236,52. LARVA. 142, 


{a] Thus (1) where a witness saw 
an article delivered but did not at the 
time know what it was, and afterward 
learned that it was a signal torpedo, 
he might testify that a signal torpedo 
was delivered. Cleveland, etc., R. Co. 
v. Marsh, 58 N.E. 821, 63 Ohio St. 236, . 
52 L.R.A. 142. (2) A county survey- 
or’s testimony that the bank of a riv- 
er was at a certain place before a 
flood was competent, &lthough exam- 
ination was made efter the flood. 
Fitzpatrick v. Bernritter, 286 P. 233, 
130 Kan. 356. 


[b] Witness may testify as to 
mental capacity of a party, although 
the witness was not acquainted with 
him until after the accident to such 
party on which the action is based. 
Laplante v. Warren Cotton Mills, 43 
N.E. 294, 165 Mass. 487. 


44. Gordon v. State, 36 So. 1009, 
140 Ala. 29; Griffith v. State, 8 So. 
812, 90 Ala. 583; State v. Stroup, 155. 
N.W. 90, 131 Minn. 308; Long v. State, 
23 S.-W. (2d)? 390, 1124 "Tex.Cr. 339! 


Competency of witness as to char- 
eis or reputation generally see infra. 
119. 


45. See Customs and Usages § 93. 

46. The Betsey, 49 U.S.Ct.Cl. 125. 

47. Day v. U. S., 87% FB. 125, 30 €:C. 
BA Oilers 


48. Ala.—Oden-Elliott Lumber Co. 
v. Daniel-Gaddis Lumber Co., 98 So. 
730, 210 Ala. 582; Louisville & N. R. 
Co. v. Jenkins, 72 So. 68, 196 Ala. 136; 
Montgomery Moore Mfg. Co. v. Leeth, 
50 So. 210, 162 Ala. 246; Brister v. 
State, 26 Ala. 107; Orr v. Stewart, 
69 So. 649, 13 Ala.App. 542; Phillips. 
v. Pippen, 58 So. 111, 4 Ala.App. 426. 


Fla.— Johnson v. State, 59 So. 894, 
64 Fla. 321; Kennard v. State, 28 So. 
858, 42 Fla. 581. 

Ky.—O’Donnel’s *Adm’r v. Louis- 
ville Electric Light Co., 55 S.W. 202, 
21 Ky.L. 1362. 


La.—State v. McCullough, 121 So. 
609, 168 La. 161. 


Mass.—Lewis v. Eagle Ins. Co., 10 
Gray 508. 


Mo.—Irons v. American Ry. Express 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 116-119] 


solutely and positively to the truth of what he says,*® 
or is unable to remember the entire transaction.°° 
Accordingly, a witness who heard a conversation may 
be competent to testify to the substance thereof al- 
though he does not recollect the exact words.*! 
cannot testify, however, as to facts which occurred 
when he was so young a child that his testimony ean- 
not be based on personal recollection.®? 
that a witness has refreshed his memory as to partic- 
ular matters, in preparation to testify, does not ren- 
der him incompetent to testify to such matters.>* 


[§ 117] (2) Contents of Lost Writing.*+ 
ness who has read the lost writing, or otherwise has 
actual knowledge of it, and is able to testify giving 
his best recollection of its contents, is competent even 


Co., 300 S.W. 283, 318 Mo. 318; State 


v. Sexton, (App.) 262 S.W. 63. 


N.Y.—Hollohan v. Rempe, 125 N.Y. 
S. 760, 141 App.Div. 71 [rev 120 N.Y. 
S. 901, 66 Misc. 27]; Continental Nat. 
Bank v. Koehler, 1 N.Y.S. 870 [aff 22 
N-B. 1133, 117 N.Y: 657]. 


Tex.—Simpson v. Brotherton, 62 
Tex. 170; Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Shaw, (Civ. 
App.) 20 S.W.(2d) 248; St. Louis 
Southwestern Ry. Co. v. Texas Pack- 
ing Co., (Civ.App.) 253 S.W. 864; Le- 
land v. Chamberlain, 120 S.W. 1040, 56 
Tex.Civ.App. 256. 


Wash.—Lichtenberg v. City of Seat- 
tle, 162 P. 534, 94 Wash. 391. 


[a] Thus (1) in an action for in- 
juries, testimony of a doctor that he 
believed he treated plaintiff for rup- 
ture the last spring and believed he 
remembered plaintiff telling him it 
was bothering him some was properly 
allowed to go to the jury. Louisville 
& N. R. Co. v. Jenkins, 72 So. 68, 196 
Ala. 136. (2) On the issue whether 
a sale was in fraud of creditors, a 
statement of the seller that he sup- 
posed he owed Something like a speci- 
fied amount at the time of the sale 
was a statement of his best recollec- 
tion of the amount, and not a mere 
guess, and was admissible. Mont- 
gomery Moore Mfg. Co. v. Leeth, 50 
So. 210, 162,Ala. 246. 


[b] Testimony of deceased wit- 
ness.—It is essential to the compet- 
ency of a witness called to give evi- 
dence of what was stated by another 
witness, since deceased, on a former 
trial in a criminal case, that he heard 
the deceased person testify on the 
former trial, and that he has such 
accurate recollection of the matter 
stated that he will, on his oath, as- 
sume, and undertake to narrate in 
substance, the matter sworn to by the 
deceased person, in all its material 
parts, or that part thereof which he 
may be called on to prove. Summons 
v. State, 5 Ohio St. 325. 


[c] Testimony of deceased wit- 
mess.—(1) Where a witness is offered 
to prove the testimony given on a 
former trial of the same cause, by a 
witness since deceased, he cannot be 
permitted to testify if he states that 
he can only give the substance of such 
testimony but not the language of the 
deceased witness. Warren v. Nichols, 
6 Metc. (Mass.) 261. (2) But where 
a witness is able, through reliance 
on his notes taken at the former trial, 
and which he believes correct, to give 
the language used by the deceased 
witness, he is competent, although his 
independent recollection extends only 
to the substance of what the deceased 
witness stated. » Sloan v. Somers, 20 
N.J.Law 66. 


. 
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writing.°® 


One 


tent.°® 


The fact 


tion.®§ 
A wit- 


49. Ga.—Holcombe v. State, 62 S.E. 
647, 5 Ga.App. 47. 


Iowa.—Paton v. Lund, 86 N.W. 296, 
114 Iowa 201. 


N.C.—Boyer v. Teague, 11 S.E. 665, 
106 N.C. 576, 19 Am.S.R. 547. 


Tex.—Simpson v. Brotherton, 
Tex. 170. 


Wash.—Hines v. Foster, 6 P.(2d) 
597, 166 Wash. 165. 


50. Nash v. Gibson, 16 Iowa 305; 
State v. Vallery, 16 So. 745, 47 La. 
Ann. 182, 49 Am.S.R. 363; Garrett v. 
Crooks} “15 WasAnn:” 4835, Pope. -v. 
Machias Water Power, etc., Co., 52 Me. 
535; Hollohan v. Rempe, 125 N.Y.S. 
760, 141 App.Div. 71 [rev 120 N.Y.S. 
901, 66 Mise. 27]. 


51. State v. Berberick, 100 P. 209, 
38 Mont. 423, 16 Ann.Cas, 1077. 


52. State v. De Hart, 99 P. 438, 
38 Mont. 211; People v. Carlin, 87 N.E. 
805, 194 N.Y. 448, 23 N.Y.Cr. 282. 


[a] Thus the striking out of the 
testimony of accused that when he 
was eighteen months old he was put in 
a nursery may be sustained on the 
ground that he could not have re- 
membered such fact. People v. Carlin, 
ae 80551 94 ON Wet 448" 123 INGY er: 
282. 


53. Lee v. Ireland, (Mo.App.) 185 
S.W. 1173; State v. De Hart, 99 P. 438, 
38 Mont. 211. 


54. Establishment of lost instru- 
ee fenerally see Lost Instruments 


55. Grant v. Mitchell, 71 S.E. 1087, 
156 N.C. 15; Emig v. Diehl, 76 Pa. 359; 
In re Daly, 55 Pa.Super. 488; Cote v. 
Schoen, 1 Pa.Super. 583. 


56. Cross v. Aby, “45 So. 820, 55 
Fla. 311; Winter v. Dibble, 95 N.E. 
1098, 251 Ill. 200% Grant v. Mitchell, 
(1S BE O87, £56 N.C: 15s) Robbins v. 
Hubbard, (Tex.Civ.App.) 108 S.W. 773. 


57. Lindsey v. Singletary, (Tex. 
Civ.App.) 43 S.W. 273. 


58. Competency of evidence as to 
character or reputation see Evidence 
Pe eh Criminal Law §§ 1122- 


send dared meres witnesses see infra § 


62 


59. Ala.—Tatum v. State, 63 Ala. 
147; Elam v. State, 25 Ala. 53; Thorn- 
hill y. State, 72 So. 297, 299, 14 Ala. 
App. 647 [cit Cyc]; Smith v. State, 
69 So. 402, 13 Ala.App. 402 [cert den 
69 So. 1020, 193 Ala. 680]; Rector vy. 
State, 66 So. 857, 11 Ala.App. 333. 


Cal.—People v. Moronati, 232 P. 991, 
70 Cal.App. 17. 


Fla.—Hinson vy. State, 52 So. 194, 
59 "Fla. 20, 138 Am.S.R. 118. 


[§ 118] g. Possession of Memoranda. 
who testify as to the dimensions of objects are not 
compelled to have memoranda of such dimensions to 
enable them to testify.®7 | 


[§ 119] h. Witnesses as to Character or Reputa- 
A witness is competent to testify as to char- 
acter or reputation when his situation and cireum- 
stances were such that he was in a position to know 
the general character or reputation of the person in 
question.®® Such witness may be competent although 
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though he cannot state the precise language of the 
The witness must, however, be able to 
state the substance of the writing, and his statement 
of his mere impression or of its effect is not compe- 


Witnesses 


Ind.—Brown v. State, 147 N.E. 136, 
196 Indy 7. 


Iowa.—State v. Prins, 91 N.W. 758, 
117 Iowa 505. 


Minn.—State v. Nelson, 208 N.W. 
129, 166 Minn. 371; State v. Rogers, 
177 N.W. 358, 145 Minn. 303. 


Miss.—Sinclair v. State, 39 So. 522, 
87 Miss. 330, 112 Am.S.R. 446, 2 L.R.A. 
N.S. 553 and note. 


N.Y.—People v. Van Gaasbeck, - 82 
N.E. 718, 189 N.Y. 408, 22 L.R.A.N.S., 
650, 12 Ann.Cas. 745. 


N.C.—Lamb vy. Littman, 44 S.E. 646, 
132 NG Ca 9 Se 


Okl.—Phillips v. State, 203 P. 902, 
20 Okl.Cr. 415; Ward v. State, 175 P. 
557, 15 Okl.Cr. 150. 


Pa.—Commonwealth v. 
Pa.Super. 209. 


Tex.—Stewart v. Profit, (Civ.App.) 
146 S.W. 563; Pombo v. State, 279 S. 
Wi... 263, 102) (Tex Cr: 599 Terry. 
State, 266 S.W. 511, 98 Tex.Cr. 540. 


Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 


Wash.—State v. Hosey, 103 P. 12, 54 
Wash. 309, 22 L.R.A.N.S. 670. 


Wis.—Scott v. State, 248 N.W. 473, 
211 Wis. 548. 


{a] Thus a witness is competent 
to testify negatively to the reputation 
of defendant for morality, in a prose- 
cution for rape, if acquainted in de- 
fendant’s neighborhood and so situat- 
ed as to hear comments concerning 


Motsko, 70 


the same. State v. Leabo, 249 P. 363, 
120 Or. 160. 
[b] Reputation with respect to 


particular occupation.—It is not nec- 
essary that a witness who testified 
as to the reputation of another for 
carefulness, prudence, and skill in a 
certain occupation should be experi- 
enced in such occupation. Western 
Stone Co. v. Whalen, 51 Ill.App. 512 
[aff 38 N.E. 241, 151 Ill. 472, 42 Am. 
S.R. 244]. 


[ec] Time of knowledge.—In a 
prosecution for forgery, on an issue 
as to defendant’s character, the ad- 
mission of the testimony of witness- 
es, who knew him as a student at a 
certain city for a year or two before 
the alleged offense was committed, 
and down to the time of the trial, and 
were acquainted with his reputation 
was not error. State v. Prins, 91 N. 
W. 758, 117 Iowa 505. 


{[d] Place to which knowledge re. 
lates.—(1) A witness who states that 
he knows the character of the person 
inquired about “in the upper portion 
of the neighborhood in which he lived, 
but not in the lower,” is competent 
to testify as to his character. Jack- 
son vy. State, 78 Ala. 471. (2) Where 
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he does not live in the same community®® or immedi- 
ate vicinity,* or does not know the residence address 
Moreover, it has been held that 
the witness may be competent to testify to the good 
reputation of a particular person although he has 
never heard such person’s reputation discussed,°* or. 
although he has not discussed it with a majority,°* 
or even a large number,®® of the people of the com- 
munity. So a witness may be competent although 
he cannot tell the number of persons whom he has 
heard speak of the matter®® or give the names of 
those from whose conversation he has gained his 
knowledge of the general reputation as to which he 
Personal acquaintance alone is not suf- 
ficient,®® nor is it a necessary prerequisite®® to qual- 
ify a witness to testify as to the reputation of an- 
other, as where the witness was in a position to know 
and had never heard the reputation. questioned.’° 


of such person.®? 


testifies.®7 


defendant, who had been in the state 
but two years, put his character in 
evidence, a witness who up to three 
years before had known him in an- 
other state might testify that he knew 
his general reputation there, and that 
it was not good. Thomas v. State, 28 
S.W. 534, 33 'Tex.Cr. 607. (3) Ex-sol- 
dier’s reputation for peace and quiet 
may be proved by instructors and at- 
tendants at vocational school, mem- 
bers of post for disabled men, and 
one who served with him in war, 
though they did not know his reputa- 
tion in community in which he resid- 
ed. People v. Colantone, 152 N.E. 700, 
243 N.Y. 134. 


[e] Witness whose testimony as 
to his knowledge raises at least ques- 
tion of fact for the jury, whether he 
knows the reputation of the person 
concerning whom he is called to testi- 
fy, is properly allowed to testify. 
Morrison v. Press Pub. Co., 14 N.Y.S. 
131, 59 N.Y.Super. 216 [aff 30 N.E. 
1148, 133 N.Y. 538]. 


{f] Preliminary questions as to 
knowledge.—Where the character, as 
distinguished from the reputation, of 
a party is properly in issue, it is suffi- 
cient to prove such character by wit- 
nesses who are well acquainted with 
the party in the neighborhood of his 
residence, without first asking them if 
they know the character of such par- 
ty. Dufresne v. Weise, 1 N.W. 59, 
46 Wis. 290. 


60. Ala.—Dupree v. State, 33 Ala. 
8380, 73 Am.D. 422. 


Me.—State v. Lambert, 71 A. 1092, 
104 Me. 394, 15 Ann.Cas. 1055. 


Tex.—Stewart v. Profit, (Civ.App.) 
146 S.W. 563. 


Utah.—-State v. Barretta, 155 P. 343, 
47 Utah 479. 


Wis.—Scott v. State, 248 N.W. 473, 
211 Wis. 548. 


[a] Thus (1) eight or ten years’ 
acquaintance is Sufficient to qualify 
a witness to speak as to the character 
of a person, although they live twen- 
ty miles apart. Dupree v. State, 33 
Ala. 380, 73 Am.D. 422. (2) A witness 
was qualified to testify that by gen- 
eral reputation a woman was a white 
woman and not a negress, although he 
did not reside, but was merely engag- 
ed in business, in the neighborhood 
where she resided. Stewart v. Profit, 
(Tex.Civ.App.) 146 S.W. 563. 


61. Massey y. Pentecost, 90 So. 
866, 206 Ala. 411; State v. Weber, 214 
N.W. 531, 204 Iowa 137; State v. Bak- 
er, 135 N.W. 1097, 157 Iowa 126 [mod 


WITNESSES 


ness’ testimony. 


stood sn 


on other grounds 138 N.W. 841, 157 
Iowa 126]. 


62. People v. Derrick, 259 P. 481, 
85 Cal.App. 406. Contra State v. Un- 
ger, 134 A. 886, 103. N.J.Law 18 [aff 
140 A. 922, 108 N.SEaw 448]. 


63. Ala.—Dyess v. State, 141 So. 
662, 224 Ala. 610; Massey v. Pente- 
cost, 90 So. 866, 206 Ala. 411; Glover 
v. State, 76 So. 300, 200 Ala. 384; Rob- 
erson v. State, 57 So. 829, 175 Ala. 15. 


Ark.—Stoddard v. State, 276 S.W. 
358, 169 Ark. 594. 


Cal.—People v. Piazza, 257 P. 592, 
84 Cal.App. 58; People v. Stennett, 
197. B.. 3%2, 151) Cal Appr We 


Fla.—Hinson vy. State, 52 So. 194, 
59 Fla... 20;1138: Am<S/RY 118: 


Ill.—People v. Dunham, 176 N.E. 
325, 344 Ill. 268; People v. Huffman, 
156 N.E. 342, 325 Ill. 334. 


Mich.—People vy. Woods, 172 N.W. 
384, 206 Mich. 11. 


Miss.—Williams v. State, 81 So. 238, 
119 Miss. 559; Sinclair vy. State, 39 
So. 522, 87 Miss. 330, 112 Am.S.R. 446, 
2 L.R.A.N.S. 553 and note. 


106 N.J.Law 498, 67 A.L.R. 1207 [rev 
145 A. 734, 7 N.J.Misc. 421]. 


N.M.—State v. Douthitt, 194 P. 879, 
26.,.N.M. 532. 


Tex.—Ewing v. State, 49 S.W.(2d) 
450, 120 Tex.Cr. 137; Matthews v. 
State, 21 S.W.(2d) 1047, 113 Tex.Cr. 
457; Rose v. State, 244 S.W. 1009, 92 
Tex;Cra 560. 


Utah.—State v. Barretta, 155 P. 343, 
47 Utah 479. 


Wash.—State v. Hosey, 103 P. 12, 
54 Wash. 309, 22 L'R.A.N.S. 670. 


Contra State v. Harrison, 123 So. 
800, 168 La. 1115; State v. Leslie, 120 
So. 614, 167 La. 967; State v. Ciaccio, 
112 So. 486, 163° Lia.’ 563; Staite ‘v. 
Blassengame, 61 So. 219, 132 La. 250; 
Clark v. Eastern Massachusetts St. 
Ry., 150 N.E. 184, 254 Mass. 441. 


[a] Reason for rule.—‘‘The fact 
that no reproach has ever been heard 
or known to have been uttered against 
the character of a person generally 
known-in a community in which he 
has for many years resided may be 
the very highest evidence that the 
general reputation of such person in 
such community is good. Generally 
speaking, it is the man addicted to 
the commission of bad or wrongful 
acts whose character is generally dis- 
cussed by those who know him, while, 


a witness may state what he has always 
However, there is authority that a witness 
must have heard a sufficient number of persons speak 
so as to be able to express the well-founded opinion 
that he believes he knows what a majority would say 
if called on' to speak,*® and a witness who has heard 
but one person speak of another’s character has been 
held not competent to testify as to such person’s 
character,‘” and where one is shown not to know 
the general reputation or not to have been so situ- 
ated as to know the character or reputation of anoth- 
er cannot testify with regard thereto;*® nor will a 
witness, who goes to the former residence of a party 


[§ 119 


A claim to knowledge is prima facie sufficient** and, 
on the other hand, in accordance with the general 
rule,7? a disclaimer of knowledge may,‘’* although 
not necessarily,“4 lead to a refusal to receive the wit- 


Positive certainty is not required; 
“ander- 


on the other hand, a person who has 
lived a uniformly exemplary life in all 
respects is one whose character is 
not often spoken ef.’’ People v. Sten- 
nett, 197 P.-372;) 379% 54 Cal. App; 370; 


[b] Fact that witness has never 
heard person’s reputation discussed 
is not ground for excluding his tes- 
timony that such person’s reputation 
as to peaceableness or violence is 
good. Sinclair vy. State, 39 So. 522, 87 
Miss. 330, 112 Am.S.R. 446, 2 TRA 
N.S. 553 and note. 


64 Hadley v. State, 55 Ala. 31; 
Dave v. State, 22 Ala. 23; Phillips 
v. State, 203 P. 902, 20 OKI-Cr.°415. 


65. Cunningham v. Underwood, 116 
BE. 808,753" C/CrAe. 99, 


66. Brannan vy. Stafe, 158 S.E. 355, 
43 Ga.App. 231; Phillips v. State, 203 
P. 902, 20 Okl.Cr. 415. 


67. Brannan v. State, 158 S.E. 
43 Ga.App. 231; State v. Hall, 
App.) 250 S.W. 636. 


68. Jones v. State, 116 So. 896, 22 
Ala.App. 472; People v. Foster, 249 
P. 231, 79 -Cal.App., 328; State v. Se- 
dillo, 174 P. 985, 24 N.M. 549. 


69. McGuire v. State, 58 So. 60, 3 
Ala.App. 40 [cert den 58 So. 1037, 177 
Ala. 671]; Smitley\v. Pinch, 112 N.W. 
686, 148 Mich. 670; Commonwealth 
v. Principatti, 104 A. 53, 262 Pa. 587; 
Wills v. State, 13 S.W.(2d) 380, 111 
Tex.Cr. 342. 


70. Smitley v. Pinch, 112 N.W. 686, 
148 Mich. 670. 


71... Kroot, v. U._S.,- 66 (ad), 449- 
Twitty v. State, 53 So. 308, 168 Ala. 
59; Conkey v. Peo., 1 Abb.Dec. (N.Y.) 
418, 2 Cow.Cr. 58, 58 Park.Cr. 31; Mar- 
shall v. Carr, 118 A..621, 275 Pa. 86. 


72. See supra § 111. 


73. Lynn v. State, 79 S.E. 29, 140 
Ga. 387; State v. Grinden, 60 N.W. 
37, 91 Iowa 505; Ewing v. State, 49 
Sw.(2d) 450, 120 Tex.Cr. 137: 


74. Sullivan v. State, 66 Ala. 48; 
Burowe v. State, 277 P. 685, 43 OKI: 
Crieaols 


75. State v. Wright, 84 N.W. 541, 
112 Iowa 436. 


ees Poole y. State, 2 Baxt. (Tenn.) 


77. South Bend v. Turner, 71 N.E. 
657, 1638 Ind. 194; State v. Day, 87 S. 
W. 465, 188 Mo. 359; Maddox v. State, 
254 S.W. 800, 95 Tex.Cr. 429. 


78 U.S.—Hyney v. U. S., 44 F.(2d) 
134 [cert den 51 S.Ct. 347, 283 U.S. 
824, 75 L.Ed. 1438]; Pittman v. USS 


355, 
(Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to learn his charaeter, be allowed to testify as to 
the result of his inquiries;*® nor is a witness compe- 
tent where his testimony would be based solely on his 
personal knowledge concerning the person as to 
whose reputation he is called to testify.®° 


[§ 120] 5. Race or Color.*s! 


nese.8& 


42 F.(2d) 793; Wellman v. U. S., 297 
Ba RG 


Ala.—Bowen v. State, 117 So. 204, 
217 Ala: 574; Carter) v. State, 40 So. 
82, 145 Ala. 679; Hadley v. State, 55 
Ala. 31; Dickey v. State, 102 So. 239 
20 Ala.App. 367; Smith v. State, 95 So. 
336, 19 Ala.App. 101; Thomas vy. State, 
92 So. 241, 18 Ala.App. 314 [rev on 
other grounds 92 So. 244, 207 Ala. 
244]; Smith v. State, 75 So. 192, 16 
Ala.App. 47; Jackson v. State, 57 So. 
594, 5 Ala.App. 306. 


Cal.—Tingley v. Times Mirror Co., 
39° P: 109%, 151 Cali. 1; “Peoples vi-Ro- 
drigo, 11 P. 481, 69 Cal. 601; People v. 
Foster, 249 P. 231, 79 Cal.App. 328; 


Eepele v. Pauli, 209 P. 88, 58 Cal. App. | 


Colo.—McClary v. People, 245 P. 


491, 79 Colo. 205. 


Ga.—Peeples v. State, 29 S. E. 691, 
103 Ga. 629. 


Ill.—People v. Willy, 133 N.E. 859, 
301 Ill. 307. 


Ky.—Atkins v. Commonwealth, 5 
S.W,(2d) 889, 224 Ky. 126; Lewis v. 
Commonwealth, 256 S.W. 710, 201 Ky. 
343. 


La.—State v. Fontenot, 19 So. 111, 
48 La.Ann. 305. 


Mass.—-Clark v. Eastern Massachu- 
Setts St. Ry., 150 N.H. 184, 254 Mass. 
441; Commonwealth v. Porter, 129 N. 
E. 298, 237 Mass. 1. 


Minn.—State v. Stroup, 155 N.W. 
90, 131 Minn. 308. 
Miss.—Williams vy. State, 81 So. 


238, 119 Miss. 559. 
Mo.—State v. Phillips, 135 S.W. 4, 


233 Mo. 299; Black v. Epstein, 120 S. 
W. 754, 221 Mo. 286; State v. Haines, 
61 S.W. 621, 160 Mo. 555; State v. 


Hudspeth, 60 S.W. 136, 159 Mo. 178; 
State v. Gregory, 59 S.W. 89, 158 Mo. 
139. 


~ Neb.—Hill v. State, 215 N.W. 789, 
116 Neb. 73. 


N.J.—State v. Unger, 140 A. 922, 104 
N.J.Law 448 [aff 134 A. 886, 103 N.J. 
Law 18]; State v. Thome, 85 A. 452, 
82 NI Law) 79.9. 


N.M.—State v. Todd, 214 P. 899, 28 
N.M. 518. 


N.Y.—Thomas v. Peo., 67 N.Y. 218; 
Peo. v. Seldner, 71 N.Y.S.' 35, 62 App. 
Div. 357. 

N.C.—State v. Nance, 141 S.E. 468, 
195 N.C. 47; State v. Colson, 136 S.E. 
730, 193 N.C. 236; State v. Haywood, 
108 S.H. 726, 182 N.C. 815. 

Pa.—Commonwealth v. Wilson, 44 
Pa.Super. 183; Com. v. Howe, 35 Pa. 
Super. 554. 

Tenn.—Continental Nat. Bank v. 
First Nat. Bank, 1 Tenn.Ch.A. 449. 


, 


: 


In the absence of 
statutory provision to the contrary? or of other 
grounds for disqualification’*® a witness is not ren- 
dered incompetent by reason of his color or race.*4 
This rule has been applied to Indians,*® and Chi- 
Statutes conferring full civil rights on per- 
sons of color do away with all distinctions on account 
of color as to their competency to testify,’? and the 
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Japanese.? 


Tex.—Ewing v. State, 49 S.W.(2d) 
450, 120 Tex.Cr. 137; Pombo vy. State, 
279 S.W. 263, 102 Tex.Cr. 599; Gua- 
jardo v. State, 257 S.W. 247, 96 Tex. 
Cr. 230; Austin v. State, 254 S.W. 795, 
95 Tex.Cr. 417; Schwimmer vy. State, 
206, S.W., 521, 84 Tex.Cr. 227; Becker 
v. State, 190 S.W. 185, 80 Tex.Cr. 186; 
Beesing v. State, 180 S.W. 256, 78 Tex. 
Cr..76;). Woods’ v. State,’ 36. °S:W.. 96, 
SiaeTex.Cr. 459. 


Wash.—State v. Turfey, 176 P. 5638, 
100 Wash. 5. 


Wis.—Schwartz v. State, 177 N.W. 
15, 171 Wis. 306. 


[a] Thus a deputy prohibition ad- 
ministrator, not living in defendant’s 
community nor acquainted there, was 
not qualified to testify concerning the 
reputation of defendant’s place of 
business in a_ liquor’ prosecution. 
Pittman: v. Uy. SS. 42.8.(2d) :793. 


79. Douglass v. Tousey, 2 Wend. 
CNY.) 352, 20 Am:D. 616. 


80. People v. Ward, 66 P. 372, 134 
Cal. 301; Dean v. Com., 78 S.W. 1112, 
25 Ky.L. 1876; State v. Lambert, 71 
A. 1092, 104 Me. 394, 15 Ann.Cas. 1055. 


[a] Witness held competent.—A 
witness to character is not shown to 
be incompetent by his stating on 
cross-examination: “I am able to 
judge of a man’s character by his 
business dealings, and what I know 
of him. I pay attention to people’s 
character only as I deal with them,” 
Where his answers on direct exami- 
nation were based on knowledge of 
general moral character and not on 
such opinions. State v. Farrell, 48 
N.W. 940, 82 Iowa 553. 


81. Constitutional guaranty of 
equal protection of laws see Constitu- 
tional Law § 917. 


82. See statutory provisions; 
cases infra this note. 


[a] Statutes disqualifying negroes. 
—(1) Early statutes in the United 
States commonly restricted the com- 
petency of negroes or persons of part 
negro blood as witnesses, at least in 
actions to which white persons were 
parties. For decisions construing 
such statutes see Thomas v. Jameson, 
23 F.Cas.No. 13,900, 1 Cranch C.C. 91; 
Smyth vy. Oliver, 31 Ala. 39; People v. 
Howard, 17 Cal. 63; Doe ex dem. Bur- 
ton v. Roe, 7 Del. 49; Grady v. State, 
11 Ga, 2538; Graham v. Crockett, 18 
Ind. 119; Motts vy. Usher, 2 Iowa 82; 
Bowlin v. Com., 2 Bush (Ky.) 5, 92 
Am.D. 468; Jordan v. Smith, 14 Ohio 
199; Jones v. State, Meigs (Tenn.) 
120; De Lacy v. Antoine, 7 Leigh 
(84 Va.) 438. .(2) Under some stat- 
utes free negroes were allowed to 
testify (State v. Levy, 5 La.Ann. 64; 
Fox v. Lambson, 8 N.J.Law 275; Rog- 
ers’ Ix’rs v. Berry, 10 Johns. (N.Y.) 
132) (3) but under other statutes they 
were excluded (White v. Helmes, 12 
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same effect has been given to a constitutional provi-- 
sion entitling them to vote and hold office.** . A stat- 
ute providing that no black or mulatto person or In- 
dian may be allowed to give evidence for or against 
a white person has been held to exclude as witnesses 
others than members of the Caueasian race,*° as, for 
example, Chinese.®° 
Indians and negroes who appear incapable of receiv- 
ing just impressions of the facts respecting which 
they are examined or of relating them intelligently 
and truly will, it seems, not be construed to include 


However, a statute excepting 


One 


S.C.L. 430). -(4) Where the statutes 
so provided, negroes could be witness- 
es in actions between members of 
their own race. Meechum vy. Judy, 4 
Mo. 361; Ragland v. Huntingdon, 23 
N.C. 561. (5) A provision of a statute 
rendering persons of color competent 
witnesses where the rights of persons 
or property of persons of color are in 
issue renders a woman of color, the 
mother of an illegitimate child, a com- 
petent witness against a white man 
whom she alleges to be the father. 
State v. Henderson, 61 N.C. 229. 


[b] Statutes disqualifying Mongo- 
lians and Chinese.—See People v. Mc- 
Guire, 45 Cal. 56 (wherein the court 
declined to review a decision uphold- 
ing the validity of a statute forbid- 
ding Mongolians and Chinese to give 
evidence in favor of or against any 
white man as not repugnant to the 
federal constitution, on the ground 
that since such decision the legisla- 
ture had repealed all laws forbidding 
Chinamen from testifying); Peopie v. 
Awa, 27 Cal. 639 (holding section of 
act as to crimes and punishments for- 
bidding evidence of Indians, Mongo- 
lians, or Chinese in favor of or against 
any white person to apply to prosecu- 
tions of white defendants only). 


Statutes disqualifying Indians see 
Indians § 10. 


83. See infra § 121 et seq. 


84. Shelp v. U. S., 81 F. 694; State 
v. Lu Sing, 85 P. 521, 84 Mont. 31, 9 
Ann.Cas. 344. 


[a] “Since the removal of the dis- 
ability of slavery the competency of 
testimony of former slaves as to 
transactions taking place while they 
were in a state of slavery has never 
been questioned.” Richmond Cedar 
Works v. Foreman Blades Lumber Co., 
267 E. 363, 366. 


85. See Indians § 10. 


86. Green v. State, 71 Ga. 487; 
State v. Lu Sing, 85 P. 521, 34 Mont. 
31, 9 Ann.Cas. 344. 


87. Clarke v. State, 35 Ga. 75. 


[a] Civil Rights Bill (act of con- 
gress of April 9, 1866), rendered (1) a 
colored man a competent witness 
against a white man in a criminal ease 
on Oct. 25, 1866. Kelly v. State, 25 
Ark. 392 (during period of reconstruc- 
tion). (2) Validity of Civil Rights 
ee ae Constitutional Law § 917 note 

a]. 


Ee State v. Underwood, 63 N.C. 


89. Spear v. See Gup Co., 13 Cal. 
73; People v. Hall, 4 Cal. 399, 


90. People v. Hall, supra. 


- 91. Pumphrey vy. State, 122 N.W. 
19, 84 Neb. 636, 28 L.R.A.N.S. 1023, 


18 Ann.Cas. 979. 
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of the tests of the competency of a witness is his 
intelligence and understanding,®? the ability truth- 
fully and intelligently to relate the incidents within 
The test of the competency ofa 
witness as regards his mental capacity is, in gener- 


his knowledge.®? 
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al, whether he has sufficient capacity to observe and 


describe correctly the facts with regard to which he 
is called to testify®* and sufficient understanding to 
appreciate the nature and obligations of an oath,®® 
or, as it has been otherwise stated, the witness should 
have sufficient mental capacity to observe, recollect, 
and communicate, and some sense of moral responsi- 
bility,9® and the same general principles apply to 
mental derangement or deficiency as to mental im- 
The competency of a mentally immature 
or deranged witness has been said to present ques- 
tions very closely related to those involved in the 
matter of the credibility of a witness.°® The question 


maturity.®? 


92. Yother v. State, 268 S.W. 861, 
167 Ark. 493; People v. Schladweiler, 
146 N.E..525, 315.01. 553. 


93. Fernandez v. State, 144 P. 640, 
16 Ariz. 269; Crosby v. State, 124 S. 
W. 781, 93 Ark. 156, 137 Am.S.R. 80; 
Bee. vy. State, 241° P.(351, 32 OKI. 

Oy : 


94. Ruocco v. Logiocco, 134 A. 78, 
104 Conn. 585; Johnston v. Frederick, 
117 A. 768, 140 Md. 272; Weeks v. 
State, 94 A. 774, 126 Md. 227. 


[a] “Under the most liberal tests 
of the present day, the obligation of 
the oath and an intelligent compre- 
hension of the facts sought to be 
developed, remain a necessary part 
of the qualifications of a competent 
witness.”’ Ruocco v. Logiocco, 134 A. 
is, 104 Conn. 585, 590: 


[b] Witness is competent if he has 
“mental capacity sufficient at the time 
his testimony is offered to understand 
what he is saying and to correctly 
narrate facts observed by him and to 
understand the obligations of an 
oath.” Owen v. Commonwealth, 204 
S.W. 162, 181 Ky..257, 262. 


[c] “Power to observe, recollect, 
and narrate—three essentials to testi- 
monial qualifications.” Fernandez v. 
State, 144 P. 640, 641, 16 Ariz. 269. 


95. Appreciation of nature and Oob- 
ligations of oath see infra § 129. 


2S, State vy. Leonard, (S.D.) 244 N. 


97. State v. Leonard, supra. 
Children see infra § 122. 


Persons mentally deficient see infra 
§ 123. 


vs State v. Leonard, (S.D.) 244 N. 
. 88. 


Credibility of witnesses see infra § 
914 et seq. 


99. See infra § 259. 


1. Johnston v. Frederick, 117 A. 
768, 140 Md. 272. 


Determination of competency see 
infra § 259: 


2. See statutory provisions; 
cases infra this note. 


[a] In Arkansas (1) in civil cases 
infants under the age of ten years, 
and over that age if incapable of un- 
derstanding the obligation of an oath, 
are not competent witnesses. Kirby 
Dig. § 2095. (2) Infants under ten 
years of age are conclusively pre- 
sumed incompetent to testify in civil 
cases. Lamden v. St. Louis South- 


and 


western Ry. Co., 170 S.W. 1001, 115 
Ark. 238; St. Louis, ete., R. Co. vy: 
Waren, 48 S.W. 222, 65 Ark. 619. (3) 
Over that age, they are incompetent 
only if incapable of understanding 
the obligation,.ef -an.;oath, the pre- 
sumption being that they are unless 
and until the contrary appears: (lam- 
den v. St. Louis Southwestern Ry. Co., 
Supra), (4) and the question is left 
to the sound discretion of the court 
(Wakin v. Wakin, 180 S.W. 471, 119 
Ark. 509; Lamden v. St. Louis South- 
western Ry. Co., supra). (5) In crim- 
inal cases it appears that all persons 
of the age of fourteen years are pre- 
sumed to have common discretion and 
understanding sufficient to testify un- 
til the contrary appears. See Lamden 
v. St. Louis Southwestern Ry. Co., 
supra. (6) Under that age there is 
no presumption of capacity, but in- 
quiry will be made on that point 
(Payne v. State, 6 S.W.(2d) 832, 177 


Ark. 413; Crosby v. State, 124 S.W. 
(31, 93 Ark.” 156, 137 Am.S.R.*-80; 
Flanagin v. State, 25 Ark. 92), (7) 


and the question of capacity is one of 
legal discretion of the trial court (Al- 
ford v. State, 34 S.W.(2d) 224, 182 
Ark. 1184; Payne v. State, supra [dis- 
cretion not abused in admitting testi- 
mony of seven-year-old boy]; Yother 
v. State, 268 S.W. 861, 167 Ark. 492; 
Penny v. State, 159 S.W. 1127, 109 Ark. 
343; Crosby v. State, supra). (8) 
Presumption as to competency of chil- 
dren generally see infra § 255. 


3. U.S.—Wheeler v. U. S., 16 S.Ct. 
93, 159 U.S. 523, 40 L.Ed. 244. 


Ala.—Petty v. State, 140 So. 
224 Ala. 451. 


Ga.—Johnson vy. State, 91 S.E. 42, 
146 Ga. 190. 


Ky.—Flannery v. Commonwealth, 
51 S.W. 572, 21 Ky.L. 405. 


Neb.—Abbott v. State, 204 N.W. 74, 
206 N.W. 1538, 113 Neb. 517. 


N.Y.—Peéople v. Stanley, 114 N.Y.S. 
395, 130 App.Div. 64. 


Pa.—Piepke v. Philadelphia & R. 
Ry. Co., 89 A. 124, 242 Pa. 321. 


Philippine.—U. S. v. Bunecad, 
Philippine 530. 

4 U.S.—Wheeler v. U. S., 16 S.Ct. 
93, 159 U.S. 5238, 40 L.Hd. 244. 


Ala.—Bone v. mre 62 So. 455, 8 
Ala.App. 59. 


Ark.—Flanagin v. State, 25 Ark. 92. 
Cal.—People v. Bernal, 10 Cal. 66. 


Ill—Shannon v. Swanson, 69 N.E. 
869, 208 Ill. 52 [aff 109 Ill.App. 274]. 
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[§ 122] b. Children. 
rendering children under a specified age incompetent, 
or presumptively so,? a witness is not disqualified by 
reason of his youth® and there is no precise age which 
determines the question of*his competency,* it de- 
pending upon his capacity and intelligence® and his 
appreciation of the difference between truth and 
falsehood® aswell as of a duty to tell the former ;* 
so a child may be a competent witness, although he 
is very young, where he has sufficient intelligence to 
receive just impressions as to the facts of which he 
is to testify and to relate them correctly,® the ques- 


[§§ 121-122 


of the mental competency of a witness is addressed 
largely to the discretion of the trial court,®® and ‘a 
witness should not be debarred from testifying on 
the ground of mental incapacity unless the proof of 
such disqualification is clear and conclusive.t 


In the absence of a statute 


Ky.—Meade v. Commonwealth, 282 
S.W. 781, 214 Ky. 88; Merchant v. 
Com., 130 S.W...793, 140 Ky. 12. 


Philippine.—People v. Sasota, 52 
Philippine 281; United States v, 
Buncad, 25 Philippine 530. 


Tex.—Douglass v. State, 165 S.W. 
933, 73 Tex.Cr. 385; Brown v. State, 
2 Tex.App. 115. 


Vt.—State v. Stacy, 160 A. 257, 747, 
104 Vt. 379. 


Va.—Rogers v. Commonwealth, 111 
Ss 231,132. Was wii 


Presumption see infra § 255. 


5. U.S.—Wheeler v. U. S., 16 S.Ct. 
93, 159 U.S. 523, 40 L.Ed. 244 


Ill.—People v. Karpovich, 123 N.E. 
324, 288 Ill. 268. 


Iowa.—State v. King, 91 N.W. 768, 
117 Iowa 484. 


Ky.—Merchant v. 
793, 140 Ky. 12. 


Mass.—Commonwealth y. Tatisos, 
130 N.E. 495, 238 Mass. 322. 


Pa.—Com. v. Quinn, 20 Pa.Dist. 85. 


Philippine.—-U. S. v. Bunecad, 25 
Philippine 530. 


Tex.—Nicholas v. State, 
555, 99 Tex.Cr. 504.* 


[a] Forgetfulness as to the name 
of an aunt with whom a nine year old 
boy was living does not determine his 
incompetence. Com. v. Troy, 118 A. 
2625 274 Pa. 265. 


[b] Knowledge of what it is to be 
a witness is not essential, as a matter 
of law, to competency. State v. Or- 
landoy 163 A. 256, 115 Conn. 672. 


6 Wheeler v.. U. S., 16 S.Ct. 93, 
159 U.S. 523, 40 L.Ed. 244. 


7. Wheeler v. U. S., supra. ‘ 


Appreciation of obligation of oath 
see infra § 130. 


8. Ala.—Walker v. State, 32 So. 
703, 134 Ala. 86; Kelly v. State, 75 
Ala. 21, 51 Am.R. 422; Wade v. State, 
50 Ala. 164. 


Fla.—Cross v. State, 103 So. 636, 
89 Fla. 212; Clinton v. State, 43 So. 
312, 53 Fla. 98, 12 Ann.Cas. 150. 


Ill.—People v. Peck, 145 N.E. 353, 
314 Ill. 287; Featherstone v. People, 
62 N.E. 684, 194 Ill. 325. 


Iowa.—Clark v. Finnegan, 103 N.W. 
970, 127 Iowa 644; State v. Severson, 
43 N.W. 538, 78 Iowa 6538. 


Ky.—Merchant v. Com., 
793,140 Ky. 12 


Com., 130 S.W. 


270 S.W. 


130 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 122] 


tion of competency resting largely in the sound dis- 
eretion of the trial court,®? whose decision will not 


La.—State v. Flores, 124 So. 132, 
169 La. 22; State v. Washington, 22 
ne 841, 49 La.Ann. 1602, 42 L.R.A. 


Mass.—Com. v. Ramage,’ 58 N.E. 
1078, 177 Mass. 349; Com. v. Hutchin- 
son, 10 Mass. 225. 


Mich.—McGuire v. People, 6 N.W. 
669, 44 Mich. 286, 38 Am.R. 265. 


Miss.—Mackie v. State, 103 So. 379, 
188 Miss. 740. 


Mo.—State v. Headley, 123 S.W. 577, 
224 Mo. 177; State v. Scanlan, 58 Mo. 
204; Cadmus v. St. Louis Bridge, etc., 
Co., 15 Mo.App. 86. 


Neb.—Evers v. State, 121 N.W. 1005, 
84 Neb. 708, 19 Ann.Cas. 96. 


N.J.—State v. Tolla, 62 A. 675, 72 N. 
J.Law 515, 3 L.R.A.N.S. 523. 


N.M.—Territory v. De Gutman, 42 
P. 68, 8 N.M. 92. 


Pa.—Piepke v. Philadelphia & Read- 
ing Ry. Co., 89 A. 124, 242 Pa. 321; 
Com. v. Wilson, 40 A. 2838, 186 Pa. 1. 


Tex.—Powell v. State, 271 S.W. 915, 
100 Tex.Cr. 541; Charles v. State, 196 
SVWsnOs aod lexCr,., 4573" 1Cole: Uv. 
State, 165 S.W. 929, 73 Tex.Cr. 457; 
Smith v. State, 164 S.W. 838, 73 Tex. 
Cr. 278; Reyna v. State, (Cr.) 75 S.W. 
25; Chapman v. State, (Cr.) 42 S.W. 
559. 


Ont.—Rex v. Pailleur, 20 Ont.L. 207, 
15 Ont. W.-R. 73. 


“Intelligence, and not age, is the 
proper test by which the competency 
of an infant witness should be de- 
termined.’’ Robinson v. State, 70 So. 
595, 596, 70 Fla. 628. To same effect 
Clinton v. State, 43 So. 312, 53 Fla. 98, 
12 Ann.Cas. 150- 


“Intelligence, and not age, is the 
proper test by which the competency 
of an infant witness should be deter- 
mined.” Robinson v. State, 70 So. 
595, 596, 70 Fla. 628; Clinton v. State, 
43 So. 312, 53 Fla. 98, 12 Ann.Cas. 150. 


“All that is required to qualify a 
child as a witness is that it should 
have sufficient capacity to observe 
events and to recollect and communi- 
cate them.” Peters v. State, 63 So. 
666, 106 Miss. 333 [quot Jackson v. 
State, 130 So. 729, 158 Miss. 524]. 


YVIIOT exd-a one offered as a wit- 
ness is challenged on the ground of in- 
fancy, it is never a question of years, 
but of capacity of the party to recol- 
lect the matter on which he is to tes- 
tify, to understand the questions put 
to him, and give rational answers to 
these questions, and to know that he 
ought to speak the truth. Such is the 
test of the common law recognized in 
every jurisdiction where it is not 
superseded by statute.’ Piepke v. 
Philadelphia & Reading Ry. Co., 89 A. 
124, 242 Pa. 321, 328. 


9. Ala.—Petty v. State, 140 So. 585, 
224 Ala. 451; Puckett v. State, 105 So. 
211, 213 Ala. 383; Crenshaw v. State, 
87 So! 328, 205 Ala. 256; Godau v. 
State, 60 So. 908, 179 Ala. 27. 


Conn.—State v. Orlando, 163 A. 256, 
115 Conn. 672. 


Fla.—Rowe v. State, 98 So. 613, 87 
Fla. 17. 


Ga.—Bell v. State, 138 S.E. 238, 164 
Ga. 292; Langston v. State, 111 S.E. 
561, 153 Ga. 127; Frasier v. State, 85 
S.BE. 124, 143 Ga. 322; Richardson vy. 
State, 82 S.H. 134, 141 Ga. 782; Moore 
vi State, 56 S.E. 51,79 Ga 498;. Molk 
v. State, 91 S.E. 439, 19 Ga.App. 332; 
Watkins v. State, 91 S.E. 284, 19 Ga. 


* 
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App. 234. 


Tll.—FPeople v. Schladweiler, 146 N. 
EK. 525, 315 fll. 5538; Bisner v. Jesuin, 
174 Ill.App. 198. 


Iowa.—State v. Gregory, 126 N.W. 
1109, 148 Iowa 152. 


La.—State v. William, 57 So. 927, 
130 La. 280. 


Me.—State v. Whittier, 21 Me. 341, 
38 Am.D. 272. 


Mass.—Commonwealth v. Tatisos, 
130 N.E. 495, 238 Mass. 322; Common- 
wealth v. Marshall, 97 N.B. 632, 211 
Mass. 86; Com. v. Reagan, 56 N.E. 577, 
175 Mass. 335, 78 Am.S.R. 496. 


N.J.—State v. Mohr, 122 A. 8387, 99 
N.J.Law 124; State v. Lodico, 95 A. 
626, 88 N.J.Law 394. 


N.Y.—People v. Washor, 89 N.E. 441, 
196 N.Y. 104. 


N.C.—State v. Pitt, 80 S.E. 1060, 166 
N.C. 268, Ann.Cas.1916C 422. 


Tex.—Holland v. Riggs, 116 S.W. 
167, 53 Tex.Civ.App. 367; Gonzales v. 
State, 22 S.W.(2d) 674, 113 Tex.Cr. 
439; Jimenez v. State, 280 S.W. 829, 
103 Tex.Cr. 163; Mitchell v. State, 279 
S.W. 1112, 103 Tex.Cr. 92; Powell v. 
State, 271 S.W. 915, 100 Tex.Cr. 541; 
Rodriguez v. State, 236 S.W. 726, 90 
Tex.Cr. 566; Valdey v. State, 160 S.W. 
341, 71 Tex.Cr. 487; Finch v. State, 
158 S.W. 510, 71 Tex.Cr. 325; Zunago 
v. State, 138 S.W. 713, 63 Tex.Cr. 58, 
Ann.Cas. 1913D 665; Streight v. State, 
138 S.W. 742, 62 Tex.Cr. 453. 


Vt.—State v. Stacy, 160 A. 257, 747, 
104 Vt. 379. 


Va.—Rogers v. Commonwealth, 111 
S.E. 231, 132 Va. 771. 


W.Va.—State v. Price, 123 S.H. 283, 
96 W.Va. 498. 


Sask.—Rex v. Harris, [1919] 3 West. 
Wkly. 820. 


[a] Witnesses of particular ages 
held competent, or discretion not 
abused.—(i) Five years. Tennel v. 
State, 181 S.W. 458, 78 Tex.Cr. 400; 
State v. Juneau, 59 N.W. 580, 88 Wis. 
180, 43 Am.S.R. 877, 24 L.R.A. 857. 
(2) Five and one-half years. Wheel- 
er vas 8 LO Set. Ven hoo. Seo, 
40 L.Ed. 244 (boy witness in homi- 
cide case nearly five years old at time 
of homicide). (3) Under six years. 
Smith v. State, 164 S.W. 838, 73 Tex. 
Cr. 278: (4) Six years. Petty v. 
State, 140 So. 585, 224 Ala. 451; Peo- 
ple v. Peck, 145 N.E. 353, 314 Ill. 237; 
People v. Lewis, 96 N.E. 1005, 252 Ill. 
281; Peters v. State, 63 So. 666, 106 
Miss. 333; Abbott v. State, 204 N.W. 
74, 206 N.W. 153, 113 Neb. 517; Brown 
v. State, 176 S.W. 50, 76° Tex.Cr. 513. 
(5) Seven years. People v. Fitzgib- 
bons, 179 N.E. 106, 346 Ill. 338; Peo- 
ple v. Schladweiler, 146 N.E. 525, 315 
Ill. 553; Commonwealth v. Teregno, 
124 N.E. 889, 234 Mass. 56; Washburn 
v. People, 10 Mich. 372; Mackie v. 
State, 103 So. 379, 188 Miss. 740; Piep- 
ke v. Philadelphia & Reading Ry. Co., 
89 A. 124, 242 Pa. 321; Edelen v. State, 
281 S.W. 1078, 103 Tex.Cr. 562; Nichol- 
as''v. State) 270 S.W. 555, 99 Tex.Cr. 
504; Wren v. State, 264 S.W. 1007, 98 
Tex.Cr. 135. (6) Seven years and ten 
months. People v. Johnson, 131 N. 
BE. 149, 298 Ill. 52. (7) Seven years 
and eleven months. Tyrrel v. State, 
97 N.E. 14, 177 Ind. 14. (8) Hight 
years. Carter v. State, 88 So. 571, 205 
Ala. 460; Hall v. State, 96 So. 644, 19 
Ala.App. 229; Style v. State, 165 S.E. 
7,175 Ga. 95; Reece v. State, 116 S.H. 
631, 155 Ga. 350; People v. Schlad- 
weiler, 146 N.E. 525, 315 Ill. 553; Peo- 


be disturbed in the absence of clear abuse.'° 
may be competent to testify to occurrences which she 


App. 99; 


wealth v. Troy, 


Twelve years. 


Ky.L. 677, 117 Am.S.R. 590; 
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A child 


ple v. Karpovich, 123 N.E. 324, 288 
Ill. 268; Ehrenheim vy. Yellow Cab Co., 
239 Ill.App. 403; Merchant v. Com- 
monwealth, 130 S.W. 793, 140 Ky. 12; 
Maynard vy. Keough, 175 N.W. 891, 145 
Minn. 26; United States v. Buncad, 
25 Philippine 530; Thomas v. State, 
(Tex.Cr.) 63 S.W.(2d) 705; Osborne 
v. State, 292 S.W. 240, 106 Tex.Cr. 310; 
Douglass v. State, 165 S.W. 933, 73 
Tex.Cr. 385; Davis v. Commonwealth, 
(Va.) 171 S.E. 598. (9) Nine years. 
Barrow v. State, 112 So. 813, 22 Ala. 
Harris v. State, 108 S.E. 
777, 152 Ga. 193; Nesbit v. Streck, 259 
Ill.App. 48; State v. Flores, 124 So. 
132, 169 La. 22; State v. Carricut, 102 
So. 98, 157 La. 140; Mackie v. State, 
103 So. 379, 138 Miss. 740; Common- 
118 A. 252, 274 Pa. 
265; Douglass v. State, 165 S.W. 933, 
73 Tex.Cr. 385. (10) Nine years and 


eleven months. Warner v. State, 25 
Ark. 447. (11) Ten years. Wise v. 
State, 66 So. 128, 11 Ala.App. 72; Lu- 


cas v. State, 91 S.E. 72, 146 Ga. 315; 
People v. Schladweiler, 146 N.E. 525, 


315 Ill. 553; Jenkins:v. State, 40 S.W. 
(2d) 109, 118 Tex.Cr. 556; White v. 
State, 248 S.W. 690, 93 Tex.Cr. 532; 


Cole v. State, 165 S.W. 929, 73 Tex-.Cr. 


457. (12) Eleven years. Brasher v. 
People, 253 P. 827, 81 Colo. 113; Mat- 
tingly v. Commonwealth, 42 S.W.(2d) 
874, 240 Ky. 625; Howard v. Com., 70 
S.W. 295, 24 Ky.L. 950; State v. Giar- 
doni, 141 A. 575, 6 N.J.Misc. 467. (13) 
Hall v. State, 96 So. 
644, 19 Ala.App. 229; Sheek v. State, 
172 PB. 662, 19 Ariz. 509 (Navajo In- 
dian boy); People v. Schladweiler, 146 
N.E. 525, 315 Ill. 5538; Ehrenheim v. 
Yellow Cab Co., 239 Ill.App. 403 (eight 
years old at time of accident testified 
to); State v. Gregory, 126 N.W. 1109, 
148 Iowa 152; Bright v. Common- 
wealth, 86 S.W. 527, 120 Ky. 298, 27 
Flannery 
v. Commonwealth, 51 S.W. 572, 21 Ky. 
L. 405; State v. Tischler, 119 A. 372, 
98 N.J.Law 580 [aff 119 A. 927, 98 N. 
J.Law 580]. (14) Thirteen years. 
Johnson v. State, 59 So. 894, 64 Fla. 
321; Johnson vy. State, 91 S.E. 42, 146 
Ga. 190; Hennington v. State, 274 S. 
W579 599.5 101 Tex Cr. 12h) Tinker. 
State, 253 S.W. 531, 95 Tex.Cr. 143; 
Williams v. State, 225 S.W. 1738, 88 
Mexs@r. “21/4: (15) Fifteen years. 
Coleman v. Dublin Coca-Cola Bottling 
Co., 170 S.E. 549, 47 Ga.App. 369. (16) 
Sixteen years. Sutter v. Metropolitan 
St. Ry. Co., (Mo.) 188 S.W. 65. 


[b] Even though witness is over 
fourteen years of age, if this does 
not appear to the court his compet- 
ency rests in the discretion of the 
court. Van Pelt v. Van Pelt, 3,N.J. ° 
Law 657. 


10. Kuczon v. Tomkievicz, 124 A. 
226, 100 Conn. 560; Meade vy. Com- 
monwealth, 282 S.W. 781, 214 Ky. 88; 
Com. v. Marshall, 97 N.E. 632, 211 
Mass. 86; Douglass v. State, 165 S.W. 
933, 73 Tex.Cr. 385; Finch v. State, 
158° SOW. 5110; 71 Dex:Cr. 325; 


[a] Witnesses of particular ages 
held incompetent, or discretion abus- 
ed.—(1) Less than four years. State 
v. Wilson, 33 So. 85, 109 La. 74. (2) 
Four years. Jimenez v. State, 280 
S.W. 829, 103 Tex.Cr. 163; Mays v. 
State, 127 S.W. 546, 58 Tex.Cr. 651. 
(3) Four years and nine months. 
Watkins v. State, 180 S.W. 116, 78 Tex. 
Cri65. -\C4), Six yyears: 9) Johnson 
State, 76 Ga. 76. (5) Seven years. 
Swanigan v. Commonwealth, 42 S.W. 
(2d) 726, 240 Ky. 504 (properiy re- 
fused as witness). (6) Eight years. 
State v. Greenberg, 98 A. 684, 87 N.J. 
Law 120; State v. Abercrombie, 126 
S.E. 142, 1380 S.C. 358. 
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remembers, although they happened at a time when 
she was too immature to testify,+! and the fact that 
a child was incompetent to testify at a former trial 
does not disqualify him from testifying at a second 
trial if his answers to the questions therein show him 


to be qualified. 


By statute in some jurisdictions it is provided that 
children under ten years of age who appear inca- 
pable of receiving just impressions of the facts re- 
specting which they are examined or of relating them 
truly are incompetent to testify.1® 
statute intelligence and not age is the vital criteri- 
on,'* no age limit being imposed;!*> but while evi- 
dence of a child of very tender years may be re- 
ceived it must be accepted with great caution,*® the 
matter resting within the sound diseretion of the tri- 
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sumed.?® 


Under such a 


al court,’ to be reviewed only for manifest abuse.1® 


11. Maynard v. Keough, 175 N.W. 
891, 145 Minn. 26. 


[a] Fact that child was too young 
at the time of the transaction about 
which he is called to testify to have 
then been competent as a witness will 
not preclude his subsequent com- 
petency if he is of sufficient years and 
discretion to know what occurred, to 
remember it, and to give an inteiligi- 
ble account of it. Kelly v. State, 75 
Ala. 21, 51° Am Re 422: 


12. State v. Belknap, (Mo.) 221 S. 
W. 39. 


13. See statutory provisions. 


[a] Must be capable of relating 
facts truly.—Macale v. Lynch, 188 P. 
517, 110 Wash. 444, 


{b] Memory must be sufficiently 
strong and retentive (1) to be able 
to recollect faithfully the objective 
facts or the mental impressions orig- 
inally created thereby. People v. De- 
laney, 199 P. 896, 52*-Cal.App. “765. 
(2) it cannot be said, as a matter of 
law, that a nine year oid boy was in- 
competent by reason of his age, and 
the time that had elapsed since the 
accident, from testifying to the cir- 
cumstances of an accident occurring 
about three years before trial. Kal- 
berg v. The Bon Marche, 117 P. 227, 
64 Wash. 452. 


14. Cal.—People v. Meraviglia, 238 
RP. 794, 73 Cal.App. 402. 
Kan.—O’Connell v. Lusk, 250 P. 


1059, 122 Kan. 186. 

Okl—Careill v. State; .220 P..64; 25 
ORnOr. shan ob Adu. Loo. 

Porto Rico.—Peo. v. Rivera, 12 Por- 
to Rico 386. 

Utah.—State v. Morasco, 128 P. 571, 


42 Utah 5; State v.. Blythe, 58 P. 1108, 
20 Utah 378. 
15. Cheeseman v. Cheeseman, 278 


P. 242, 99 Cal.App. 290;; People v.. De- 
laney, 199 P. 896, 52, Cal-App. 765; 
People v. Parquez, 34 Porto Rico 538; 
State v. Priest, 232 P. 353, 132 Wash. 
580. 

16. Cheeseman v. Cheeseman, 
P. 242, 99 Cal.App. 290. 


17. Cal.—People v. Swist, 136 Cal. 
520, 69 P. 223; People v. Valenti, 284 
P. 485, 103 Cal.App. 249; People v. 
McKelvey, 267 P. 390, 91 Cal.App. 684; 
Metcalf v. Romano, 257 P. 114, 83 Cal. 
App. 508; People v. Delaney, 199 P. 
896, 52 Cal.App. 765; People v. Levoy, 
194 P. 524, 49 Cal.App. 770;\ Exposito 
v. United Railroads of San Francisco, 
183 P. 576, 42 Cal.App. 320; People v. 
Lopez, 165 P. 722, 33 Cal.App. 530; 


278 


People v. Dunlop, 150 P. 389, 27 Cal. 
App. 460; People v. Harrison, 123 P. 
200, 18 Cal.App. 288. 


Colo.—City of Victor v. Smilanich, 
131 P. 392, 54 Colo. 479. 


Mo.—-State v.« Asderson, 158 S.W. 
817, 252 Mo. 83; State v. Connors, 135 
S.W. 444, 233 Mo. 348, Ann.Cas.1912C 
28; State v. Headley, 123 S.W. 577, 
224 Mo. 177. 


Okl.—Schaff v. Coyle, 249 P. 947, 
121, Okl. 228; Moore v. State, (Cr.) 
299 P. 239; Stuart v. State,.249 P, 159, 
35 Okl.Cr. 103; Barker v. State, 242 
P. 274, 33 Okl.Cr. 25; Collins v. State, 
175 P. 124, 15 Okl.Cr. 96; Darneal v. 
State, 174 P. 290, 14 Okl.Cr. 540, 1 A.L. 
R. 638; Seigler v. State, 145 P. 308, 
JOKE Cras 


Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 


Porto Rico.—People v. Rosado, 16 
Porto Rico 412. 
Utah.—State v. MacMillan, 145 P. 


833, 46 Utah 19; State v.: Morasco, 
UPR 2 EL SW le A (Oh eH Aas 


Wash.—State v. Priest, 232 P. 353, 
132 Wash. 580; Wilkerson v. McGinn, 
188 P. 472, 110 Wash. 454; Getty v. 
Hutton, 188 P. 10, 110 Wash. 124; 
State v. Smith, 163 P. 759, 95 Wash. 
271; Kalberg v. The Bon Marche, 117 
P. 227, 64 Wash. 452. 


[a] Held competent to testify, or 
discretion not abused.—(1) Four- 
year-old boy. People v. Delaney, 199 
P. 896, 52 Cal.App. 765. (2) Five- 
year-old boy. State v. Gaunt, 157 P. 
447, 98 Kan. 186. (3) Five-year-old 


girl. People v. Walker, 296 P. 692, 
112 Cal.App. 146. (4) Six-year-old 
boy. — Peoples. Rabbit, 221. +391, 


64 Cal.App. 264; Stuart v. State, 249 
P. 159, 35 Okl.Cr. 103; State v. Moras- 
e0;,128 Pi 5idps42 Uitaln vs. 49d): Six- 
year-old prosecutrix. State v. Blythe, 
58 P. 1108, 20 Utah 378. (6) Six-year- 
old girl who could not speak English. 
People v. Reyes, 229 P. 947, 194 Cal. 
650. (7) Girl six and one-half years 
of age in second grade in school. 
Cheeseman v. Cheeseman, 278 P. 242, 
99 Cal.App. 290. (8) Seven-year-old 
boy. State v. Hubbard, (Mo.) 295 S. 
W. 788. (9) Seven-year-old girl. Peo. 
v. Rosado, 16 Porto Rico 412. (10) 
Seven-year-old prosecutrix. People 
v. Gasser, 168 PB. 157, 34 Cal.App. 541; 
Cargill v.. Staté, 220 PP. 64,925 Okl.Cr. 
314, 35 A.L.R. 133. (11) EHight-year- 
old boy. O’Connell v. Lusk, 250 P. 
1059, 122 Kan. 186; Devine v. Heck- 
man, 245° PS lO3tjel2i Kan. 22th" .@13,) 
Eight-year-old girl. State v. Priest, 
232 P. 353, 132 Wash. 580. (13) Hight- 


[§ 123] c. Mentally Defective 
witness must have an intelligent comprehension of 
the facts to which he testifies.** 
sane that he cannot give a correct or rational account 
of the matters which he has seen or heard with refer- 
ence to the questions at issue is not a competent wit- 
ness,?? and it may be stated generally that at common 
law a person non compos mentis is not competent to 
testify.28 The general rule is that a lunatic or a per- 
son affected with insanity is admissible as a witness 
if he have sufficient understanding to apprehend the 
obligation of an oath?‘ and be capable of giving a cor- 
rect account of the matters which.he has seen or 


[§§ 192-198 


As to children of more than ten, under such a stat- 
ute it would appear that competency is to be pre- 


Persons.2° The 


One who is so in- 


year-old prosecutrix. People v. Tib- 
betts, 283 P. 830, 102 Cal.App. 787; 
State v. Smith, 163 P. 759, 95 Wash. 
271. (14) Nine-year-old boy. People 
v. Mendez, 223 P. 65, 193 Cal. 39; State 
v. Gruber, 272 P. 89,.150 Wash. 66; 
State Nise Wihitheld.enga4 » Pap boo eS) 
Wash. 134. (15) Nine-year-old girl. 
People v. Coen, 271 P. 1074, 205 Cal. 
596; People v. Meraviglia, 238 P. 794, 
73 Cal.App. 402; People v. Thourwald, 
189 P..124, 46 Cal.App. 261; State v 
Harp, 173 P. 1148, 31 Idaho 597; ‘State 
v. Douglas, 37 Pu lv2, 63 Kan. 693 
State v. Sykes, 154 S.W. 1130, 248 Mo. 
708; Walker v. State, 153 P. 209, 12 
Okl.Cr. 179. (16) Nine-year and nine- 
months’ old girl. People v. Elroy, 271 
P. 346, 94 Cal.App. 355. 


18. People v. Lopez, 165 P. 722, 33 
Cal.App. 530; Victor va Smilanich, 131 
P. 392, 54 Colo. 479; State v. Priest, 
232 P5353; (1382 Washi5ss0: 


[a] Held incompetent to testify, 
or discretion abused.—(1) Boy of 
four years and two months. People v. 
Delaney, 199 P. 896, 52 Cal.App. 765. 
(2) Boy of seven. Macale v. Lynch, 
188 P. 517, 110 Wash. 444 (seriously 
injured in an accident fourteen 
months before trial, at a time when 


not yet six years of age). 


19. State v. Anderson, 158 S.W. 817, 
252 Mo. 83; Rutledge v. State, 241 P. 
351/932 ORL. Crs 139.6. 


See State v. Harp, 173 P. 1148, 31 
Idaho 597 (where eleven year old 
prosecutrix was held to have intelli- 
gence equal to statutory require- 
ments). 


[a] Statute as to minors under 
age of fourteen is repealed by such 
a statute and a child more than ten is 
made competent. Rodriguez v. Her- 
manos, 13 Porto,Rico 344. 


PP i ae generally see infra § 
oo, 


20. Credibility see infra §§ 922-926. 
21.. Ruocco v. Logiocco, 134 A._78, 
104 Conn. 585; Armstrong v. Tim- 


mons, 3 Del, 342; Ray v. State, 124 
S.H, -57,, 382, Ga.App: 613 - Cuesta’ av. 
Goldsmith, 57 S.E. 983, 1 Ga.App. 48. 


22. Covington v. O’Meara, 119 S.W. 
187, 183 Ky. 762; State v. Smith, 67 P. 
70; 26 Wash. 354. 4 


23. Pittsburgh & Western Ry. Co. 
v. Thompson, 82 F. 720, 27 C.C.A. 338; 
Ray v. State, 124 S.E. 57, 32 Ga.App. 
513; Cuesta v. Goldsmith, 57 S.E. 983, 
1 Ga.App. 48. 


24. Appreciation of obligation of 
oath see infra § 129. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 123] 


heard with reference to the questions at issue,?> and 
the same effect has been given to statutes excepting 
persons of “unsound mind” from those who are com- 
petent as witnesses,?° or excepting “insane persons 
who are in an insane condition of mind,”?" or pro- 
viding that persons who have not the use of reason, 
such as idiots or lunatics during lunacy, are incom- 
petent witnesses.?® A like rule has also been applied 
in the case of witnesses of varying degrees of men- 


U.S.—District of Columbia v. 
UW.82/519,, 27> L. 


25. 
Armes, 2 S.Ct. 840, 107 
Ed. 618; In re Paul, 18 F.(2d) 448; 
Wright v. Southern Express Co., 80 
EB. 85; U. S. ex rel. Shaw v. Van De 
Mark, 3 F.Suppl. 101. 


Ala.—McKinstry v. City of Tusca- 
loosa, 54 So. 629, 172 Ala. 344. 


Ill.—People v. Enright, 99 N.E. 936, 
256 Ill. 221, Ann.Cas.1913E 318. 


Minn.—State v. Hayward, 65 N.W. 
63, 62 Minn. 474. 


N.C.—Lanier v. Bryan, 114 S.H. 6, 
184 N.C. 235, 26 A.L.R. 1488. 


Pa.—Com. v. Kosh, 157 A. 479, 305 
Pa. 146; Commonwealth v. Loomis, 
113 A. 428, 270 Pa. 254. 


Va.—Coleman v. Com., 25 Gratt. (66 
Va.) 865, 18 Am.R. 711. 


W.Va.—State v. Hoke, 84 S.E. 1054, 
76 W.Va. 36. 


Eng.—Reeg. v. Hill, 5 Cox C.C. 259. 


[a] Tendency of modern judicial 
determination is “not to exclude a 
witness on account of mental incapa- 
city to testify if he have sufficient ca- 
pacity to understand an oath and to 
narrate the transaction in what ap- 
pears to be an intelligent, rational 
manner.’ Walker v. State, 12 So. 83, 
84, 97 Ala. 85. 


26. U.S.—Pittsburgh & Western 
Ry. Co. v.. Thompson, 82 F..720, 27 
CCA” 338: 


Cal.cClements v. McGinn, 33 P. 920, 
99 Cal. xvii; People v. Tyree, 132 P. 
784, 21 Cal.App. 701; People v. Harri- 
son, 123 P. 200, 18 Cal.App. 288. 


Idaho.—State v. Simes, 85 P. 914, 12 
Idaho 310, 9 Ann.Cas. 1216 and note. 


Minn.—Cannady v. Lynch, 8 N.W. 
164, 27 Minn. 435. 


Mo.—State v. Herring, 188 S.W. 169, 
268 Mo. 514. 


Okl1.—Guthrie v. Shaffer, 54 P. 698, 
7 Okl. 459. 


Wash.—State v. Hardung, 
167, 161 Wash. 379. _ 


[a] Persons commonly called in- 
sane.—‘“‘The statute itself offers no 
definition of the term ‘unsound mind.’ 
Nevertheless, we think it must include 
those persons only who are commonly 
called insane; that is to say, those 
suffering from some derangement of 
the mind rendering them incapable of 
distinguishing right from wrong. It 
eannot include within its terms the 
mere ignorant or uneducated, nor 
those who are incapable of receiving 
all of the impressions within the com- 
prehension of those more commonly 
gifted. In other words, the statutory 
term refers to those who are without 
comprehension at all, not to those 
whose comprehension is merely limit- 
ed.” State v. Hardung, 297 P. 167, 168, 
161 Wash. 379. 


[b] Weak-minded degenerate is 
not a person of ‘unsound mind,” pro- 
hibited from testifying by Lord L. § 
ier State v. Canton,’ 147 BP. 92:7, 76 
Or. 48. 


27. Davis v. Plate, 272 S.W. 480, 
100 Tex.Cr. 617/ Batterton v. State, 


: 


PAS i Se 
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107 S.W. 826, 52 Tex.Cr. 381. 


[a] Intervention by next friend al- 
leging that plaintiff was of unsound 
mind will not permit the court to 
pronounce plaintiff, when called to 
the stand, incompetent to testify asa 
matter of law. 
Ry. Co. v. Cook, (Tex.Civ.App.) 214 S. 
W. 539. 


28. Ray v. State, 124 S.H. 57, 32 
Ga.App. 513; Cuesta v. Goldsmith, 57 
S.E. 983, 1 Ga.App. 48. 


{a] Witness held incompetent.— 
Girl twenty-one years old, who did not 
know the name of the county in which 
she lived, although she had lived there 
since she was six years old, or of the 
state, and had never been to school, 
and did not know what she was doing 
in court. Ray v. State, 124 S.E. 57, 
32 Ga.App. 513. 


29. Ala.—Campbell v. 
Ala. 44. 


I1l.—Ross v. Ross, 204 IllApp. 636. 


Ind.—Dickson vy. Waldron, 34 N.E. 
506, 35 N.E. 1, 135 Ind. 507, 41 Am.S.R. 
440, 24 L.R.A. 483, 488. 


Mont.—Martin v. Hover, 199 P. 694, 
60 Mont. 302. 


N.Y.—Hammond vy. Antwerp Light 
& Power Co., 230 N.Y.S. 621, 132 Misc. 
786. 


See cases infra notes 30-32. 


[a] One is not necessarily incom- 
petent to testify because of impaired 
mental condition particularly at the 
time of the occurrences in question; 
but ordinarily such infirmity goes to 
the weight of his evidence, and not 
to his competency to testify, unless 
the impairment is substantially total, 
or such as to make him wholly un- 
conscious of the obligation of an oath, 
so that the decision to receive his tes- 
timony for what it is worth cannot be 
disturbed unless manifestly wrong. 
Burns v. State, 128 N.W. 987, 145 Wis. 
373, 140 Am.S.R. 1081. 


[b] Narration of events in se- 
quence.—The mere fact that a witness 
is incapable of narrating events in a 
continuous sequence does not show 
that she was mentally defective in the 
sense of being insane or idiotic. State 
v. McMullen, 252 P. 108, 142 Wash. 7. 


State, 23 


30. Truttmann v. Truttmann, 159 
N.E. 775, 328 111. 388; Barker v. Wash- 
burn, 938 N.E. 958, 200 N.Y. 280, 34 


L.R.A.N.S, 159, 140 Am.S.R. 640. 


31. State v. Crouch, 107 N.W. 173, 
130 Iowa 478; Weeks v. State, 94 A. 
774, 126 Md. 223. 


32. Tucker y. Shaw, 41 N.E. 914, 
158. TI. 326. 


83. People v. Washor, 89 N.E. 441, 
196 N.Y. 104. 


34 U.S.—District of Columbia v. 
Armes, 2 S.Ct. 840, 107 U.S. 519, 27 
L.Ed. 618; U. S. ex rel. Lo Pizzo v. 
Mathues, 86 F.(2d) 565; Wright v. 
Southern Express Co., 80 F. 85. 


Ala.—Worthington v. Mencer, 11 So. 
72, 96 Ala. 310, 17 L.R.A. 407. 


Cal.—Clements v. McGinn, 33 P. 920, 
99 Cal., xvii; In re Mazuran, 263 P. 
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tal incompetency,?® as, for example, persons whose 
competency has been attacked on the ground of their 
idiocy,®® imbecility,?! or feeble- mindedness, 325 i but 
there is, in the absence of statute, no precise rule by 
which the extent of the intelligence of an adult who 
is called as a witness may be measured,** the deci- 
sion resting largely within the discretion of the trial 
court in the cases both of adult®+ and of child®® wit- 
nesses, which discretion will not be overruled in the 


339, 88 Cal.App. 272. 


Ga.—Langston v. State, 111 S.E. 561, 
153 Ga. 127; Ravenel v. State, 111 S.E. 
643, 153 Ga. 130; Watkins v. State, 91 
S.E. 284, 19 Ga. App. 234; Cuesta v. 
Goldsmith, 57 S§.B. 983, 1 Ga.App. 48 


Ill.iRybarezyk v. Rybarczyk, 139 
Ill.App. 587. 


Iowa.—State v. Patrick, 207 N.W. 
393, 201 Iowa 368. 


Minn.—Cannady v. Lynch, 8 N.W. 
164, 27 Minn. 435. 


Miss.—Thompson v. State, 130 So. 
112, 158 Miss. 121. 


Mo.—State v. Whitsett, 
555, 232" Mo, 511. 


N.J.—State v. Martin, 
N.J.Law 388. 


N.M.—State v. Romero, 285 P. 497, 
34 N.M. 494. 


N.Y.—People v. Washor, 89 N.E. 441, 
196 N.Y. 104. 


Okl.—Guthrie v. Shaffer, 54 P. 698, 
7 Okl. 459; Miller v. State, 295 P. 403, 
49 Okl.Cr. 133; Beard v. State, 256 P. 
354, 37 Okl.Cr. 62; Adams’'v. State, 114 
P. 347, 5 Okl.Cr. 347. 


Pa.—Commonwealth y. Kosh, 157 A. 
479, 305 Pa. 146; Commonwealth vy. 
Myers, 5 Pa.Dist.&Co. 410. 


Tex.—Maler v. Hill, (Civ.App.) 285 
S.W. 638; Mills v. Cook, (Civ.App.) 
BUCS aol 


Wis.—Burns v. State, 128 N.W. 987, 
145 Wis. 373, 140 Am.S.R. 1081. 


[a] Rule applied.—(1) The court 
is not bound to order an examination 
on the question of the witness’ sanity 
merely because counsel for accused 
requests an examination, where the 
court, after hearing the testimony of 
the witness, has no doubt of the wit- 
ness’ mental soundness. Common- 
wealth v. Kosh, 157 A. 479, 305 Pa 
146 (a motion to have the common- 
wealth’s witness examined as to 
sanity is properly refused, although 
the witness testified that his mother 
became insane after injury in a train 
robbery). 


[b] Opinions of physician by 
whom the witness was committed to 
an asylum and of a medical attendant 
in the asylum are not controlling. 


134 S.W. 


132 A. 93, 102 


State v. Brown, 36 A. 458, 16 Del. 
380. 
&5. Ark.—Sanders v. State, 296 S. 


W. 70,175 Ark. 61. 


Cal.-—People v. Stouter, 75 P. 780, 
142 Cal. 146; People v. Wilmot, 72 P. 
838, 189 Cal. 103; People v. Daily, 67 
P. 16, 1385 Cal..104; People v. Brad- 
Lond. Sie Pala L Cal App ak. 


Fla.—Rowe v. State, 98 So. 613, 87 
Fla. 17. 


Kan.—State v. Wright, 247 P. 685 
121 Kan. 507. 


N.H.—State v. Tetrault, 95 A. 669, 
78 N.H. 14, Ann.Cas. 1918B 425. 


N.Y.—People v. Washor, 89 N.E. 
441, 196 N.Y. 104, 24 N.Y.Cr. 33. 


pate cava v. State, (Cr.) 78 S.W. 


96° [70 Grd;] 


absence of clear abuse.3® 


Time of insanity or lack of mentality. Where a 
person is competent to testify at the time he is of- 
fered as a witness, the fact that he may have been 
insane at the time of the occurrence of the facts about 
which he testifies does not affect his competency** 
although it does affect his ecredibility,?® and a hke 
effect has been given to statutes providing that per- 
sons cannot be witnesses who are of unsound mind 
at the time of their production for examination,®® but 
the rule does not apply where the statute in addition 
provides that the witness is not competent if he was 
in an insane condition of mind at the time when 
the events happened of which he is ealled to testify.*° 
The fact that a witness has suffered from an illness 
which may at times have affected his mentality does 
not necessarily render him incompetent.*+ 


Subject matter of insanity. The test of a mental 
unsoundness of the witness should be made with ref- 
erence to the field of inquiry and the character of the 
subject upon which the witness is to give testimony.*? 


In cases of carnal intercourse or abuse, the fact 


WITNESSES 


[§§ 123-124 


that the prosecutrix is alleged to have been mentally 
incapable of consenting to the act charged does not, 
according to the more generally accepted rule, ren- 
der her incompetent as a witness.*? There is, how- 
ever, authority to the contrary based on a statute 
incapacitating the witness where in an insane condi- 
tion of mind when the events happened of which tes- 
timony is to be given.*+# 


Adjudication of insanity or mental incompetency. 
Under the rule already statéd*® the fact that a per- 
son has been adjudicated insane or mentally incom- 
petent does not of itself render him incompetent as 
a witness,*® although it may be prima facie evidence 
of incompetency.** 

~ 


[§ 124] d. Intoxication.4® A witness is not ren- 
dered incompetent by the fact that he was drunk 
on the occasion as to which he is ealled to testify,*® 
or is drunk at the time of giving his testimony,°° un- 
less his condition is such that he is unable to narrate 
facts and events in a way to be relied on,®+ and it 
is for the trial court in its discretion to determine 


“whether or not his testimony should be received.®? 


46. Ark.—Akins v. Heiden, 7 S.W. 


Wash.—State v. Bailey, 71 P. 715, 
31 Wash. 89. 


W.Va.—Uthermohlen v. Bogg’s Run 
Co., 40 S.E. 410, 50 W.Va. 457, 88 Am. 
Sameoc4 wD dua. As, O11: 


$6. State v, Crouch, 107 N.W. 173, 
130 Iowa 478; State v. Tetrault, 95 A. 
669, 78 N.H. 14, Ann.Cas.1918B 425; 
ole v. Washor, 89 N.E. 441, 196 N. 

. 104. 


[a] Witness held incompetent, or 
discretion abused.—Fifteen year old 
girl, inmate of the state school for 
the feeble-minded at the time of the 
trial. Ruocco v. Logiocco, 134 A. 73, 
104 Conn. 585. 


Review of discretion generally see 
Appeal and Error § 2753. 


87. Holcomb v. Holcomb, 28 Conn. 
177; People v. New York Hospital, 3 
Abb.N.Cas. (N.Y.) 229; Reg. v. Hill, 
SiCox ELC 2592 


[a] Rule applied.—Testimony that 
witnesses testifying to a killing did 
not fully recover mentally, by reason 
of being beaten into insensibility, un- 
til some time after the crime, went 
only to the weight of the testimony of 
the witnesses and not to its admissi- 
bility or legal sufficiency. —People v. 
Mendez, 223 P. 65, 193 Cal. 39 


[b] Qne who has been adjudged 
restored to sanity may testify as to 
facts which occurred while he was un- 
der guardianship as insane. Sarbach 
v. Jones, 20 Kan. 497. 


38. Holcomb v. Holcomb, 28 Conn. 
alirr(s 


Credibility of witness of unsound 
mind see infra §§ 922-928. 


39. People v. Tyree, 132 P. 784, 21 
Cal.App. 701; State v. Simes, 85 P. 
914, 12 Idaho 310, 9 Ann.Cas. 1216. 


40. Lee v. State, 64 S.W. 1047, 43 
Tex.Cr. 285; Lopez v. State, 17 S.Ww. 
1058, 30 Tex. App. 487, 28 Am.S.R. 935. 
See Pones v. State, 63 S.W. 1021, 43 
Tex.Cr. 201 (recognizing rule but 
holding witness not insane at time 
of transaction). 

41. Miller v. Pennsylvania R. Co., 
154 A. 924, 303 Pa. 524; Brown v. 
Armstrong & Latta Co., 87 A. 11, 239 
Pa. 549. 

42, State v. Simes, 85 BP. 914, 12 


Idaho 310, 314, 9 Ann.Cas. 1216; Peo- 
ple v. Enright, 99 N.E. 936, 940, Ee: 
Tl. 221, Ann.Cas.1913E 318. 


“Tt would be clearly unfair to test 
the competency of the witness on the 
particular subject on which he is in- 
sane, when in fact he would not be 
called upon to testify to that subject, 
and, indeed, he might be perfectly ra- 
tional and clear on other subjects.” 
State v. Simes, supra. 


“Tf a witness appears to be or is 

shown to be afflicted with insanity re- 
specting the subject matter of the lit- 
igation or to have been insane re- 
specting such subject matter at the 
time of the events which he is offered 
to prove, he is an incompetent witness 
and ought not to be allowed to testi- 
fy, but even if there is mental de- 
rangement and it does not affect the 
subject matter of the testimony ei- 
ther at the time of testifying or at 
the time of the occurrence the wit- 
ness is competent.” People v. En- 
right, supra. 


43. Colo.—Wilkinson v. People, 282 
P. 257, 86 Colo. 406. 


Ga.—Smith v. State, 131 S.E. 163, 
161 Ga. 421. 


Idaho.—State v. Simes, 85 P. 914, 
12 Idaho 310, 9 Ann.Cas. 1216 


Iowa.—State v. Crouch, 
178, 130 Iowa 478. 


Md.—Weeks v. State, 94 A. 774, 126 
Md. 223. 


Minn.—State v. Prokosch, 187 N.W. 
971, 152 Minn. 86. 


Okl.—Hyde v. State, 221 P. 787, 26 
OkVCrs7 69. 


S.D.—State v. 
88. 

[a] Incapacity to give intelligent 
and lega! consent to an act does not 
necesSarily imply incapacity to there- 
after truthfully narrate the facts 
connected with the act. State v. 
Simes, 85 P. 914, 12 Idaho 310, 9 Ann. 
Cas.’ 1216. 

44. White v. State, 4 S.W.(2d) 37, 
109 Tex.Cr. 266; Cokeley v. State, 220 
S.W. 1099, 87 Tex.Cr.) 256; Lee v. 
State, 64 S.W. 1047, 43 Tex.Cr. 285. 


45. See supra text and note 37. 


107 N.W. 


Leonard, 244 N.W. 


(2d) 15, 177 Ark. 392. 


Cal.—In re Mazuran, 263 P. 339, 88 
CalzAppey 22s 


Ga.—Conoway v. State, 156 S.E. 664, 
171 Garnts2. 


Ill.—Truttmann y. Truttmann, 159 
N.E. 775, 328 Ill. 338; Tucker v. Shaw, 
41 N.E. 914, 158 Ill. 326; Rybarczyk v. 
Rybarczyk, 189 Ill.App. 587. 


Ky.—Lamastus v. Morgan’s Com- 
mittee, 200 S.W. 32, 178 Ky. 805; Cov- 
ington v. O’Meara, 119 S.W. 187, 133 
Ky. 762. 


La.—State v. Sullivan, 105 So. 631, 
159 La. 589. 


Minn.—State v. 
63, 62 Minn. 474. 


N.Y.—Barker v. Washburn, 93 N.E. 
958, 200 N.Y. 280, 34 L.R.A.N.S. 159, 
140 Am.S.R. 640. 


N.D.— Bach v. Harchenko, 181 N.W. 
84, 47 N.D. 194. 


Pa.—Com. v. Loomis, 113 A. 428, 270 
Pa. 254; Quarryville Nat. Bank v. 
Hill, 16 Pa.Dist. 693. 


S.C.—Abbott v. Columbia Mills Co., 
96. S.E.. 556, 110 S.C. 298: 


Tex.—Nations Ma State, 
5KOF OL Rexi@r. oe 


[a] Deposition in one since dead 
who was at the time declared to be 
insane may be received it the court 
is satisfied of his competency to tes- 
tify. Akins v. Heiden, 7 S.W.(2d) 15, 
177 Arkst3i925 


47. , See infra § 255. 


48. Credibility as affected by in- 
toxication see infra § 924. 

49. State v. Sejours, 
113 La. 676. 

50. Cannady v. Lynch, 8 N.W. 164, 
27 Minn. 435; Myers v. State, 39 S.W. 
163% ex; Cr. 208.4% 


51. Hartford v. Palmer, 16 Johns. 
ee 148; Gould v. Crawford, 2 Pa. 


Hayword, 65 N.W. 


237 S.W. 


ewe ISOs SOs 


52. Hartford v. Palmer, 16 Johns. 
expe 143; Gould v. Crawford, 2 Pa. 
89 


Deveemination of come reise gen- 
erally see infra § 259 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 124-128] 


The fact that one has been found to be a habitual 
drunkard does not render him incompetent to testify 
at a time when he is sober.°* A witness is not ren- 
dered incompetent to testify at the trial because at 
the time of his appearance before a grand jury he 
was so intoxicated that he could not remember what 
took place before it.°* 


[§ 125] e. Influence of Drugs.®> A witness is not 
rendered incompetent by the fact that he was under 
the influence of a drug at the time of the occurrence 
as to which he testifies,°® or at the time of giving his 
testimony.®? So a person who is so stupefied by 
drugs that he does not realize until afterward what 
has happened is not rendered incompetent by a stat- 
ute declaring persons incompetent as witnesses where 
they are insane at the time of the happening of the 
events to which they are called to testify.°’ Further, 
a drug addict may be a competent witness.°8”% 


[§ 126] 7. Physical Condition®*—a, Deaf and 
Dumb Persons. Formerly the law considered deaf 
and dumb persons as idiots and held them incompe- 
tent as witnesses,®°° but the modern rule is to the ef- 
feet that they are not incompetent merely because 
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municate the facts by a method which their infirmity 
leaves available to them®? and are of sufficient men- 
tal capacity to observe the matters as to which they 
will testify** and to appreciate the obligation of an 
oath;** but where the person is not so educated as 
it is possible to make him understand the questions 
which are put to him he is not competent.°> A per- 
son is not incompetent because of deafness alone.°° 
So a person who is dumb but not deaf may be a com- 
petent witness although he is uneducated in the use 
of signs and his capacity to convey his ideas to oth- 
ers is very circumscribed and limited.®* 


[§ 127] b. Weak or Ili Persons. The mere fact 
that a witness is suffering from dizziness resulting 
from high blood pressure does not render him incom- 
petent.°8 The fact that a witness has been rendered 
unable to talk by reason of violence done to her 
person whereby her throat was so injured that she 
could not talk will not render her an incompetent 
witness where she is perfectly rational and intelli- 
gent.®° 


[§ 128] 8. Religious Belief.*7° At common law, 
in order for a person to be a competent witness, he 


they are deaf and dumb*? if they 


53. Gebhart v. Shindle, 15 Serg.&R. 
(Pan)? 235. 

54. State v. Magyar, 114 A. 252, 96 
N.J.Law 9. 

55. Credibility of evidence see in- 
fra § 926. 

56. Pones v. State, 63 S.W. 1021, 
43 Tex.Cr.-201. 

57. State v. White, 39 P. 160, 41 P. 


442,10 Wash. 611. 


58. Pones v. State, 63 S.W. 1021, 
43 Tex.Cr. 201. 


5844. C. M. Spring Drug Co. v. U. 
S., 220 B.(2d) 852: 

59. Examination see infra § 

60. See People v. Sasota, 52 Philip- 
pine 281; People v. Arroyo, 38 Porto 
Rico 473. 

{a] Presumption of idiocy no long- 
er exists. People vy. Sasota, 52 Philip- 
pine 281. 


“The presumption that a. person 
deaf and dumb from birth should be 
deemed an idiot does not obtain in 
modern practice.’ State v. Howard, 
24 S.W. 41, 45, 118 Mo. 127. 


61. v. Nations, -5 
Blackf. 295. 

Mo.—State v. Smith, 102 S.W. 526, 
203 Mo. 695. 


Philippine.—People v. Sasota, 52 
Philippine 281. 
Porto Rico.—People v. Arroyo, 38 


Porto Rico 473. 


S.cC.—State v. Weldon, 17 S.E. 688, 
39 S.C. 318, 24 L.R.A. 126°and note. 


62. Colo.—Ritchey v. People, 47 P. 
272, 384, 23 Colo. 314. 


poe ate v. Nations, 5 Blackf. 


N.M.—tTerritory v. Duran, 3 P. 53, 
3 N.M. 134. 


Philippine.—People v. 
Philippine 281. 


Porto Rico.—People v. Arroyo, 38 
Porto Rico 473. 


S.C.—State v. Weldon, 17 S.E. 688, 
39 S.C. 318, 24 L.R.A. 126. 


“Such unfortunate persons may be 


Sasota, 52 


[70 C. J.—7] 


® 


are able to com- 


witnesses if able to communicate 
their ideas by signs through the medi- 
um of an interpreter or by writing if 
they write and read writing; and even 
if the witness can write, this does not 
prevent his testimony from being 
communicated by signs.” State v. 
Howard, 24 S.W. 41, 45, 118 Mo. 127. 


[a] Witness held competent.— 
apt v. Howard, 24 S.W. 41, 118 Mo. 


63. See People v. Arroyo, 38 Porto 
Rico 473 (recognizing rule). 


“That a witness is deaf and dumb 
forms no objection to his admissibil- 
ity; such a person, who can be com- 
municated with by signs, is a com- 
petent witness at common law, if he 
has sufficient discretion and a proper 
sense of the sanctity of an oath.” 
anes v. Nations, 5 Blackf. (Ind.) 

Jo 


§ mental capacity generally see supra 
123. 


64. Appreciation of obligation of 
Oath see infra § 129. 


65. Territory v, Duran, 3 P.. 53, 3 
N.M. 134. 
66. State v. Butler, 138 N.W. 383, 


157 Iowa 163; Kirk v. State, (Tex.Cr. ) 
37 S.W. 440. 


67. Quinn v. Halbert, 55 Vt. 224. 

68. Stephens y. State, 86 So. 111, 
17 Ala.App. 548. 

69. Roberson v. State, (Tex.Cr.) 
49 S.W. 398. 

70. As affecting competency to 


make affidavit see Affidavits § 16. 


Constitutionality of exclusion of 
witness by reason of his want of re- 
rags belief see Constitutional Law 
§ 452. 


71. U.S.—U. S. v. Miller, 236 F. 
TOS Un So ve .sennedy,.26 -H.CasiNo. 
15,524, 3 McLean 175; U. S. v. Lee, 
26 F.Cas.No. 15,586, 4 Cranch C.C. 446; 
Wakefield v. Ross, 28 F.Cas.No. 17,- 
050, 5 Mason 16. 


Ala.—Beason v. State, 72 Ala. 191; 
Porter v. Cotney, 3 Ala. 314; Blocker 
v. Burness, 2 Ala. 354. But see 


*By FRANK L. MORGINSON (8§ 128-143). 


must believe in the existence of God,*! in a future 


Grimes v. State, 17 So. 184, 105 Ala. 86 
(refusal of judge to question child as 
to belief in Supreme Being ignored in 
holding witness competent). 


Conn.—Ruocco v. Logiocco, 134 A. 
73, 104’Cann. 585; Atwood v. Welton, 
7 Conn, 66. 


Del.—State v. Curtin, 95 A. 232, 28 
aeee Bee Perry’s Adm’r vy. Stewart, 2 
el. : 


Ill.—Central Military Tract R. Co. 
v. Rockafellow, 17 Ill. 541; Noble v. 
People, 1 Ill. 54. 


Kan.—Dickinson y, 
10 Kan.App. 233. 


La.—State v. Washington, 22 So. 
841, 49 La.Ann. 1602, 42 L.R.A. 553 
and note. 


Mass.—Thurston v. Whitney, 2 
Cus Com. v. Barnard, Thach. 
a - 


Minn.—State v. Peterson, 208 N.W. 
761, 167 Minn. 216. 


N.H.—Free v. Buckingham, 59 N.H. 
219; Norton vy. Ladd, 4 N.H. 444. 


N.Y.—Butts v. Swartwood, 2 Cow. 
431; Jackson v. Gridley, 18 Johns. 98. 
See People v. McGarren, 17 Wend. 460 
(dictum). 


N.C.—Shaw v. Moore, 49 N.C. 25. 


Ohio.—Brock v. Milligan, 10 Ohio 
pia Easterday v. Kilborn, 1 Wright 


Pa.—Blair & Hutton v. Seaver, 26 
Pa. 274; Cubbison v. McCreary, 2 
Watts & S. 262; Com. v. Winnemore, 
2 Brewst. 378. 


8.C.—State v. Abercrombie, 126 S. 
BH. 142, 130 S.C. 358; State v. Belton, 
24 S.C, 185, 58 Am.R. 245; Jones vy. 
Harris, 32 Shin: 160. 


Tenn.—Bennett v. 
411. 


Vt:—Scott>v. Hooper. 14 vit. bein: 
Arnold v. Arnold’s Hstate, 13 Vt. 362. 


» Eng.—Rex v. Taylor, Peake 14, 170 
Reprint 62. 


Ont.—Reg. v. Pah-Mah-Gay, 20 U.C. 
QO.B i) 195, 


Beal, 62 P. 724, 


State, 1 Swan 


98° [70 C.J.] 


state of existence,’? and in a state of moral reward 
or punishment™® in the hereafter’* or only in this 


Contra State v. Zeezich, 210 P. 927, 
61 Utah 61. 


[a] Former unbeliever who has 
changed his views is competent. 
Scott v. Hooper, 14 Vt. 535. 


[b] Atheists (1) are incompetent 
witnesses. Anonymous, 1 F.Cas.No. 
446; Brock v. Milligan, 10 Ohio 121; 
Com. v. Winnemore, 2 Brewst. (Pa.) 
378; Arnold v. Arnold’s Estate, 13 
Vt. 362. (2) Rule under constitution- 
al and statutory provisions see infra 
text and note 76. 


[ec] Basis.—(1) The text rule fol- 
lows from the requirement that the 
witness be sworn (Atwood v. Welton, 
7 Conn. 66) (2) and that the oath shall 
eontain an invocation for God's help 
(Atwood v. Welton, supra; Com. v. 
Winnemore, 2 Brewst. (Pa.) 378). (3) 
Requirement that witness be sworn 
see infra § 650. (4) Requirement that 
oath contain invocation for God’s help 
See infra § 652. 


[ad] Form of religious belief is no 
ground to exclude a witness. State 
v. Washington, 22 So. 841, 49 La.Ann. 
1602, 42 L.R.A. 553 and note. 


[e] Infidel—(1) While anciently 
it was declared that an infidel could 
not be a witness (Jackson v. Gridley, 
18 Johns. (N.Y.) 98; Com. v. Winne- 
more, 2 Brewst. (Pa.) 378; Omychund 
v. Barker, 1 Atk. 22, 26 Reprint 15, 30, 
Willes 538, 125 Reprint 1310, 1312 [cit 
Co. Lit. 6 b]);. (2) this doctrine has 
been rejected (Central Military Tract. 
Re pOOwe Vv. mockatellown 17 dil. 54h: 
Thurston v. Whitney, 2 Cush® (Mass.) 
104; Arnold v. Arnold’s Estate, 13 Vt. 
362; Omychund v. Barker, 1 Atk. 22, 
iy a 15, Willes 538, 125 Reprint 
1300). 


[f] Testimony that witness had 
learned Lord’s Prayer is insufficient 
to show competency. State v. Aber- 
crombie, 126 S.H. 142, 130 S.C. 358. 


Rule applied to Indian see Indians 
10. 


72. Ui. Ss) Ver Laeen 26 2hCassNoy 15,- 
586, 4 Cranch C.C. 446; Wakefield v. 
Ross, 28 F:Cas.No. 17,050, 5 Mason 
16; Noble v. People, 1 Ill. 54. Contra 
Hunseom v. Hunscom, 15 Mass. 184; 
Brock v. Milligan, 10 Ohio 121. 


73.) OW. Us' Ss. wee Miller,” 236" s. 
798. 
La.—State v. Washington, 22 So. 


841, 49 La.Ann. 1602, 42 L.R.A. 5538 


and note. 

Mass.—Com. v. Barnard, Thach.Cr. 
431, 

Miss.—Hunter v. State, 102 So. 282, 
137 Miss. 276. 

N.H.—Free v. Buckingham, 59 N.H. 
21:9. 

Pa.—Cubbison v. McCreary, 2 Watts 
& S. 262; Com. v. Winnemore, 2 
Brewst. 378. 

R.I.—State v. Riddell, 
[neare: den 97 A.) 1a]: 

Tenn.—Bennett v. 
411. 

vt.—Arnold v. Arnold’s Hstate, 13 
Vt. 362. 

N.B.—Bell v. Bell, 34 N.B. 615. 

See State v. Abercrombie, 126 S.F. 
142, 130 S.C. 358; State v. Belton, 24 
SIG sso, pe Amok, 2455 JOnes Vv. Flar= 
ris, 32 S.C.L. 160 (belief in God’s prov- 
idence). 

And see cases infra notes 74, 75. 


[a] Belief that truth must ke told 


96 A, 581 


State, 1 Swan 
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utory provisions 


insufficient. 
GPa) 


is 
2 Brewst. 


for good of society 
Com. v. Winnemore, 
378. 


{[b] Liability to civil punishment 
for perjury (1) and the fear of it, will 
not substitute the moral conscientious 
obligation under which witnesses are 
required to state facts as testimony. 
Central” Military | Tracts Rin sCony ve 
Rockafellow, 17 Ill. 541; Com. v. Win- 
nemore, 2 Brewst. (Pa.) 378. Contra 
State v. Riddell, (R.1.) 96 A. 531 [re- 
are “den 97 MAL] 15)) > (2)) However it 
may be provided by statute that those 
who profess to believe only in the 
punishment which human laws inflict 
are competent. State vi Levy, (2s 
Minn. 104, 23 Am.R. 678. 


[c] Yestimony that a witness had 
heard that the bad man caught those 
who lied and cursed is insufficient to 
show competency. State v. Abercrom- 
bie, 126) Sh, 142, 130 S.C. 358; State 
v. Belton, 24 S.C. 185, 58 Am.R. 245. 


74 Ala.—Jones v. State, 40 So. 
947, 145 Ala. 51. 


Conn.—Ruocco vy. Logiocco, 134 A. 
73, 104 Conn. 585; Atwood v. Welton, 
7 Conn. 66; Ciirtiss*v. Strong, 4 Day 
51,84 Ara De 179% 


Del.—Perry’s Adm’r v. Stewart, 2 
Del. 37. 


N.Y.—Butts v. Swartwood, 2 Cow. 
acre Jackson v. Gridley, 18 Johns. 
98. 


Tenn.—State v. Cooper, 2 Tenn. 96, 
5 Am.D. 656. 


Eng.+—Rex v. White, 
168 Reprint sbi, Rex “iv. 
Peake 14, 170 Reprint 62. 


Ont.—Reg. v. Pah-Mah-Gay, 20 U.C. 
Or Baws Oo: 


See Com. v. Kauffman, 1 Pa.Co. 410 
(dictum). 


But see Noble v. People, 1 Ill. 54 
(holding that belief that persons wili 
be punished hereafter for crimes done 
in this life is not essential). 


[a] Basis.—There can be no sanc- 
tion for an oath without a belief ina 
future state, where secret falsehood 
may be punished. Curtiss v. Strong, 
4 Day (Conn.) 51, 4 Am.D. 179; Per- 
ry’s Adm’r v. Stewart, 2 Del. 87. 


{[b] Belief in eternal duration of 
future punishment is not necessary. 
Butts v. Swartwood, 2 Cow. (N.Y.) 
431; Blair & Hutton y. Seaver, 26 Pa. 
274; Cubbison v. McCreary, 2 Watts 
& S. (Pa.) 262. 


[ce] Christian belief is not essen- 
tial oUs Se ive Mullerse2siGn By a7 98. 


ane applied to Indian see Indians 
10. 


1 Leach 430, 
Taylor, 


75. U.S.—U. S. v. Kennedy, 26 F. 
Cas.No. 15,524, 3 McLean 175. 


Ala.—Beeson v. Moore, 31 So. 456, 
132 Alas39l} Porter vo Cotney; 3 Ala. 
314; Blocker v. Burness, 2 Ala. 854. 


1l1l.Central Military Tract, R. Co. 
v. Rockafellow, 17 Ill. 541. 


La.-—State v. Washington, 22 So. 
841, 49 La.Ann. 1602, 42 L.R.A. 553 
and note. 


N.C.—Shaw v. Moore, 49 N.C. 25. 
Ohio.—Brock y. Milligan, 10 Ohio 
ipa 


Pa.—Blair & Hutton v. Seaver, 26 
Pa. 274. 


Eng.—Omychund v. Barker, 1 Atk. 
22, 26 Reprint 15, Willes 588, 125 Re- 


en hd 


eh aa 


[§ 


life.7> In many jurisdictions constitutional or stat- 


control.7* A belief in the inspired 
prin’ £3107 , 
[a] Leading case-—Omychund v. 


Barker, 1 Atk. 22, 26 Reprint 15, Wil- 
les 538, 125 Reprint 1310. See State v. 
Belton, 24 S.C. 185, 187, 58 Am.R. 245 
(so saying). 


[b] Omychund v. Barker, 1 Atk. 
22, 26 Reprint 15, Willes 533, 125 Re- 
yriat 1310, exnlained.—‘‘It is also 
said . . ~hat the report of the case 
by Atkyns is incorrect, and that by 
Willes gives the true state of the case. 
To this I would observe, that Atkyns 
furnished the case from the judges 
themselves, and when the decision 
was pronounced. With his accuracy 
as a reporter, it is not credible, that 
he should have omitted what is now 
deemed important in the opinion of 
Willes. On the other hand, Willes’ 
Reports were not published in more 
than half a century after the decision; 
and the manuscript was furnished 
by his grandson. But the point in de- 
cision, in that case, was not, whether 
the disbelief in future punishment 
disqualified the witness. It was, 
whether the depositions of certain 
Gentoos, sworn according to their re- 
ligion, should be admitted, in relation 
to transactions, which took place in 
their country, between a native there- 
of and the defendant, an Englishman. 
All the judges, in giving their opin- 
ion, lay stress to that fact; and there 
was no proof as to the point of the be- 
lief or unhelief of the deponents in fu- 
ture punishment.” Atwood v. Welton, 
7 Conn. 66, 75. 


7G. See constitutional and statu- 
tory provisions; and cases infra this 
note. 

[a] In Arkansas state Const. art 


19 § 1, providing that no person who 
denies the being of a God shall be 
competent to testify as a witness in 
any court, does not disqualify a per- 
son who believes in an omnipotent 
Supreme Being who punishes accord- 
ing to the acts done. Mueller v. Coff- 
man, 200 S.W. 1386, 132 Ark. 45. 


[b] In California (1) under state 
Const. art. 1 § 4, and Code Civ. Proc. 
§ 1879, a child is a competent witness 
even though he does not believe in a 
Supreme Being who punishes the 
wrongdoers. People v. Delaney, 199 
Pi) 896; 52 Cal Appr 765. "C2 “Under 
state Const. art 1 § 4, and Pract. Act 
§ 392, the latter providing that no 
person offered as witness shall be ex- 
cluded on account of his opinion on 
matters of religious belief, the re- 
ligious sentiments or convictions of 
a witness do not affect his compe- 


tency. Fuller v. Fuller, 17 Cal. 605. 
[c] In Connecticut (1) under Gen. 
St. (1918) § 5705, providing in part 


that no person shall be disqualified as 
a witness in any action by reason of 
his disbelief in the existence of a Su- 
preme Being, no belief in a Supreme 
Being is essential to competency of a 
witness. 
73, 104 Conn. 585; Kuczon v. Tom- 
kievicz, 124 A. 226, 100 Conn. 560. (2) 
Inferentially, this disposes of any ne- 
cessity for belief in a future state of 
rewards and punishments. Kuczon vy. 
Tomkievicz, supra. (3) However, the 
witness must possess some sense of 
moral responsibility. Ruocco y. Lo- 
giocco, Supra. 


[d] In Florida, in view of the state 
constitution (Declaration of Rights § 
5), and L. (1891) ¢ 40386 p 62 (Gen. 
St. [1906] § 1503; Rev. Gen. St. [1920] 
§ 2703), the former in part providing 
that no person shall be rendered in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Ruocco v. Logiocco, 134 A. . 
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character of the Bible is not essential.77 


competent as a witness on account of 
his religious opinions, and the latter 
permitting atheists, agnostics, and all 
persons who do not believe in the doc- 
trine of future rewards and punish- 
ments to testify in any court in the 
state, the common-law rule as to fu- 
ture rewards and punishments and be- 
lief in a Supreme Being is abolished. 
Cross v. State, 103 So. 636, 89 Fla. 212; 
Thomas v. State, 74 So. 1, 4, 73 Fla. 
115 [quot Clinton v. State, 43 So. 312, 
53 Fla. 98, 12 Ann.Cas. 150 and note]. 


[e] In Georgia (1) under the code, 
it is not essential to the competency 
of a witness that he shall know where 
he will go after death. Gantz v. State, 
88 S.E. 993, 18 Ga.App. 154. (2) Un- 
der Code § 3797, -declaring that reli- 
gious belief shall go only to the cred- 
ibility of a witness, a question 
whether a witness believes Jesus 
Christ to be the Saviour of the world 
is not justified. Donkle v. Kohn, 44 
‘Ga. 266. 


[f] In Tilinois Const. (1870) art 2 
§ 3, providing in part that no person 
shall be denied any civil or political 
right, privilege, or capacity on account 
of his religious opinions, abrogates 
the common-law rule, so that no test 
or qualification in respect of religious 
epinion or belief, or want of the same, 
shall affect the competency of persons 
as witnesses. Hronek v. People, 24 
N.E. 861, 134 Ill. 139, 23 Am.S.R. 652, 
8 L.R.A. 837; McAmore v. Wiley, 49 
Tll.App. 615; Ewing v. Bailey, 36 Ill. 
App. 191. See People v. Schladweiler, 
146 N.B. 525,315 Dl1.--553 , Cholding, 
without reference to constitution or 
statute, that a test as to religious 
opinion or belief is no longer requir- 
ed); Hanley v. Chicago City Ry. Co., 
180 Ill.App. 397 (tests of competency 
of a witness as to religious belief or 
want of such belief have been abol- 
ished). 


[g] In Indiana, in view of Rev. St. 
(1833) p 275, providing that want of 
religious faith shall not affect the 
competency of a witness, but shall 
go only to his credibility, belief as to 
a moral punishment for a falsehood 
is not essential. Snyder v. Nations, 
5 Blackf. 295. 


[h] In Iowa, under Code § 4601, 
providing that every human being of 
sufficient capacity to understand the 
obligation of an oath is competent as 
a witness, except as otherwise declar- 
ed, neither religious belief nor the 
power of moral perception is the test 
of a witness’ competency. State v. 
King, 91 N.W. 768, 117 Iowa 484. 


[i] In Kansas, in view of the state 
constitution (Bill of Rights § 7), pro- 
viding in part that no person shall 
be incompetent to testify on account 
of religious belief, a person’s dishbe- 
lief in the existence of God does not 
impair his testimony. Dickinson vy. 
Beal, 62 P. 724, 10 Kan.App. 233. 


{i] Im Kentucky (1) under Civ. 
Code §§ 605, 680, in civil cases no 
religious test as’to competency of a 
witness can be applied. See Bush v. 
Com., 80 Ky. 244, 3 Ky.L. 740 [rev on 
other grounds 1 S.Ct. 625, 107 U.S. 
110, 27 LiEd. 354] (dictum). (2) As 
to criminal] cases, by virtue of the 
state constitution (Bill of Rights §§ 
5, 6), religious test as to a person’s 
competency as a witness cannot be ap- 
plied. Bright v. Com., 86 S.W. 527, 
120 Ky. 298, 27 Ky.L. 677, 117 Am.S.R. 
590; White v. Com., 28 S.W. 340, 96 
Ky. 180, 16 Ky.L. 421; Bush v. Com., 
supra. 


{k] Im Louisiana Act (1886) No. 
29, to the effect that in criminal 
prosecutions a ‘competent witness is 


a 


é 
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a person of proper understanding, 
eliminates the requirement of a belief 
in God. State v. Williams, 35 So. 
DOome dn dua.” 17/9 oe Contra mStatevhy. 
Washington, 22 So. 841, 49 La.Ann. 
1602, 42 L.R.A. 553 and note. 


[1] In Maine St. (1833) c 58, en- 
acting that no person, who believes in 
the existence of a Supreme Being, 
shall be adjudged an incompetent or 
incredible witness, in the judicial 
courts or in the course of judicial 
proceedings in this state, contem- 
plates that a belief in a Supreme Be- 
ing is a prerequisite for the admis- 
sion of a witness. Smith v. Coffin, 18 
Me. 157. 


[m] In Michigan, both by reason 
of state Const. art VI § 34, declaring 
that no person shall be rendered in- 
competent to be a witness on account 
of his opinions on matters of religious 
belief, and Comp. L. § 4336, providing 
that no person shall be deemed in- 
competent as a witness in any court, 
matter, or proceeding on account of 
his opinions on the subject of religion, 
nor shall any witness be questioned 
in relation to his opinions thereon, ei- 
ther before or after he shall be sworn, 
belief or disbelief in God is no longer 
a test of competency. People v. Jen- 
ness, 5 Mich. 305. 


[n] In Minnesota (1) in view of 
state Const. art I § 17, declaring that 
no person shall be rendered incompe- 
tent to give evidence in any court of 
law or equity in consequence of his 
opinion on the subject of religion, a 
religious opinion is not required to 
render a witness competent. State v. 
Peterson, 208 N.W. 761, 167 Minn. 216. 
(2) Hence a person who does not be- 
lieve in God is a competent witness. 
State v. Peterson, supra. 


[o] In Mississippi (1) under Hem- 
ingway Code (1917) § 1579 (Code 
[1906] § 1919), providing that a per- 
son shall not be incompetent as a wit- 
ness because of his religious belief or 
want of it, a person who does not com- 
prehend the doctrine of future re- 
wards or punishments (Hunter v. 
State, 102 So. 282, 187 Miss. 276), (2) 
nor the meaning of the word “truth” 
(Peters v. State, 63 So. 666, 106 Miss. 
333), is nevertheless a competent wit- 
ness. 


[p] In Missouri state Const. art 
II § 5, providing that no person shall 
be disqualified from testifying on ac- 
count of his religious opinions, means 
that a witness is competent without 
regard to his believing or not believ- 
ing in a God who will reward the just 
and punish the wicked. Londener vy. 
Lichtenheim, 11 Mo.App. 385. 


[aq] In New Jersey (1) in view of 
state Const. art I, declaring that no 
person shall be denied the enjoyment 
of any civil right merely on account 
of his religious principles, and the 
definition of “religious principles” as 
those sentiments concerning the rela- 
tion between God and man which may 
influence human conduct, the statu- 
tory right of a party to testify in his 
own behalf cannot be denied on the 
ground of a disbelief that God will 
punish perjury. State v. Powers, 17 
A. 969, 51 N.J.Law 432, 14 Am.S.R. 
693. (2) “Religious principles” de- 
fined see Religious 53 C.J. § 5. 

{r] In New York the common-law 
rule that a witness must believe in 
God ana in punishment and reward in 
the future was expressly recognized 
by 1 N. R. L. 386. Jackson v. Grid- 
ley, 18 Johns. 98. 


{s] In Qhio, under state Const. art 
8 § 3, declaring that no human au- 
thority can, in any case whatever, in- 
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terfere with a matter of conscience, 
the religious belief of a witness can- 
not disqualify him. Easterday v. Kil- 
born, 1 Wright 345. 


[t] In Pennsylvania (1) under the 
act of April 23, 1909 (PB. L. p 140), pro- 
viding that the capacity of any per- 
son to testify in any judicial proceed- 
ings shall not be affected by his opin- 
ions on matters relating to religion, 
and that no witness shall be question- 
ed concerning his religious beliefs, 
nor any evidence be heard on the sub- 
ject for the purpose of affecting his 
competency or credibility, the opin- 
ions of a witness on matters of reli- 
gion are not to be made a subject of 
inquiry for purposes of affecting his 
competency. Commonwealth v. T'res- 
ea, 45 Pa.Super. 619. (2) In criminal 
cases the acts of April 3, 1872 and 
May 21, 1885, providing in effect that 
defendant, at his own request, but not 
otherwise, shall be deemed a com- 
petent witness, remove every form of 
incompetency, including that arising 
from a defect of religious belief, but 
only as to defendant. Com. v. Kauff- 
man, 1 Pa.Co. 410. (3) Hence a de- 
fendant in a criminal case who testi- 
fied that he did not believe in future 
punishment is not thereby incom- 
petent. Com. v. Kauffman, supra. 


[u] In Texas (1) in view of con- 
stitutional and statutory provisions 
making the only .requirement in the 
nature of religious belief that the 
proposed witness understand the na- 
ture and obligation of an oath, no idea 
of a future state of rewards or pun- 
ishments is necessary to make the 
person a competent witness. Colter 
Vv. State “39° SW. 576;-37 Mex Cra 284. 
(2) Appreciation of nature and obli- 
gation of oath see infra §§ 129, 130. 
(3) So, under the code provision as to 
children'as witnesses that, after being 
examined by the court, if they do not 
understand the obligation of an oath 
they shall not be permitted to testify, 
no religious form of belief is required 
in order to qualify the children as 
witnesses. Murphy v. State, 35 S.W. 
174, 36 Tex.Cr. 24. 


[v] In Vermont the common-law 
requirement that the witness believe 
in a God was changed by R. L. § 1007. 
SOEs E Estate v. Hooper, 14 Vt. 535 
note, 


[w] In Virginia the common-law 
rule requiring a belief in rewards 
and punishments at the hands of the 
Deity has been wholly abrogated by 
the state Bill of Rights and the act 
for securing religious freedom, subse- 
quently engrafted in the amended con- 
stitution. Perry v. Com., 3 Gratt. (44 
Va.) 602. 

[x]. In Washington (1) under the 
rule that the question of competency 
of a witness is to be determined by 
the law of the territory at the time 
of its admission into the Union (see 
supra § 108), (2) at which time L. 
(1854) p 186 §§ 289-293 (Code [1881] 
§§ 388-391; Ballinger Codes Annot. 
§§ 5990-5993; Remington Comp. St. 
[1922] §§ 1210-1213), providing who 
may testify, exclusion or inclusion on 
the ground of interest and conviction 
of crime, and the persons incompetent 
to testify, made only persons incom- 
petent to testify those of unsound 
mind, intoxicated persons, and chil- 
dren under ten years and incapable of 
receiving just impressions or relat- 
ing them truly (Louie Ding vy. U. S., 
247 F. 12, 159 C.C.A. 230), (3) want of 
belief in a Supreme Being who would 
reward or punish for acts in this 
world did not disqualify a person as 
witness (Louie Ding v. U. S., supra). 

77. Blair & Hutton v. Seaver, 26 
Pa. 274. Compare State v. Curtin, 95 


tion of Oath?™8&—a, 


ing’.8+ 


the obligation’? of an oath. 


At common law, in 
order to be a competent witness, a person mast un- 
derstand the nature of,’® and consider himself bound 
by,®° the obligation of an oath, as that he under- 
stands that there may be punishment for false swear- 
In some jurisdictions statutes provide that 
a competent witness must have an understanding of 
It has also been held 
that, as a necessary inference from the mandatory 
statutory requirement that a witness be sworn before 
testifying, a person who has no understanding that 
the taking of an oath imposes a new obligation to 
speak the truth is incompetent as a witness.°? How- 
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trial court.®§ 


ever, in some jurisdictions the ability to tell the na- 


A. 232, 28 Del. 518 (where belief in the 
Bible was one of the considerations of 
competency). 

78. Children see infra § 130. 

Cross-examination as to apprecia- 
tion of obligation of oath see infra § 
1028. 

Incompetency of witness to take 


oath as ground for continuance see 
Criminal Law § 872. 


79. U.S.—U.S. v. Miller, 236 F. 798. 


Ark.—Durham v. State, 16 S.W.(2d) 
991, 179 Ark. 507. 

Conn.—Ruocco v. Logiocco, 134 A. 
73, 104 Conn. 585; Kuczon v. Tom- 
kievicz, 124 A. 226, 100 Conn. 560. 

Ga.—Gantz v. State, 88 S.E. 993, 18 
Ga.App. 154. 


Tex.—Lawson v. State, (Cr.) 50 S. 
W. 345. 
[a] Insufficient understanding not 


shown.—A statement that a witness 
did not know the consequence, nor 
how she would be punished, in case 
she testified falsely, does not prove 
that she is ignorant of the nature of 
an oath. Thomas v. State, 74 So. 1, 
73 Fla. 115; State v. Langford, 14 So. 
181, 45 La.Ann. 1177, 40 Am.S.R. 277. 


80. U.S.—U.'S. v. Miller, 236 F. 798. 
Ark.—Durham y. State, 16 S.W.(2d) 
991, 179 Ark. 507. 


Conn.—Ruocco y. Logiocco, 134 A. 
73, 104 Conn. 585; Curtiss v. Strong, 
AWDayuol, 4 Am. D.P17'98 


Del.—State v. Curtin, 95 A. 232, 28 
Del. 518. 


Ga.—Gantz v. State, 88 S.E. 993, 
18 Ga.App. 154. 
Ohio.—Brock y. Milligan, 10 Ohio 


121. 


Tex.—Lawson v. State, (Cr.) 50 S. 
W. 345. 


vt.—Arnold v. Arnold’s Estate, 13 
Vt. 362. ; 


Kng.—Rex v. White, 1 Leach 430, 
168 Reprint 317; Rex v. Taylor, Peake 
14, 170 Reprint 62. 


Ont.—Reg. v. Pah-Mah-Gay, 20 U.C. 
QBs 195. 


“Now, if a witness shall understand 
that the oath or affirmation, as the 
case may be, binds his conscience to 
speak the truth, in regard to the par- 
ticular matter under investigation, 
and that it is wrong to tell a lie, and 
that for a violation of his duty the 
law imposes a punishment as for per- 
jury, we hold that he is a competent 
witness.” Lawson vy. State, supra 


[quot Colter v. State, 39 S.W. 576, 37 
Tex Cr: 2844% 


[a] Chinese who believes himself 
bound by the obligation of an oath 
is a competent witness. Territory v. 
Yee Shun, 2 P. 84, 3 N.M. 100. 


81. Durham vy. State, 16 S.W.(2d) 
991, 179 Ark.,507; Kuezon v. Tom- 
kievicz, 124 A, .226 100\Conn. 560; 
Sete v. State, 241 P. 351, 32.Ok1. 

Pr (896s 


82. See statutory provisions; 
cases infra this note. 


[a] In Iowa, under Code § 4601, it 
is sufficient if the witness believes the 
oath binding on his conscience. State 
v. Browning, 133 N.W. 330, 153 Iowa 
Sikes 


[b] In Nebraska (1) Code § 328, 
providing that every human being of 
sufficient capacity to understand the 
obligation of an oath is a competent 
witness in all cases, civil and crimin- 
al, does not change the character of 
an oath. Priest v. State, 6 N.W. 468, 
10 Neb. 393. (2) Exceptions to the 
statute should not be extended by con- 
struction beyond the import of the 
terms used by the legislature. Clark 
v. Fleischmann, 127 N.W. 914, 87 Neb. 
609. 


and 


83. Lee v. Missouri Pac. R. Co., 73 
Be ae ty 112, 67 Kan. 402, 63 L.R.A. 
71. 


“In order that the ceremony of 
swearing the witness may be effective 
at all, it is certainly necessary that 
he understand something of the mean- 
ing of it. If he has no such under- 
standing whatever, the form is idle; 
under such circumstances the witness 
is not sworn at all in any reasonable 
sense, or in contemplation of law. If 
he merely holds up his hand and nods 
his head in response to the formula 
propounded him, not understanding 
that in doing so he has assumed any 
additional obligation to tell the truth, 
or risk of punishment should he fail 
to do so, he has no more bound him- 
self than if he were of unsound mind.” 
Lee v. Missouri Pac. R. Co., supra. 


[a] Definite or accurate knowledge 
not required.—lIt is not necessary that 
the witness have a definite or accurate 
knowledge of the difference between 
his duty to tell the truth after being 
sworn and that already existing, still 
less that he should be able to state 
it; but it is necessary that he should 
be conscious that there is a difference. 
Lee v. Missouri Pac. R. Co., 73 P. 110, 
67 Kan. 402, 638 L.R.A. 271. 


Statutory requirement of oath see 
infra § 650. 


[§ 130] b. Children.*® 


Th 


[§§ 129-130 


ture of the oath administered to witnesses is not a 
test of competency ;8* and the same is true as to the 
ability to define the obligation of an oath.** 
pacity to understand the obligation of an oath must 
appear in the preliminary examination in order to 
determine the competency of the witness,*® but it 
is immaterial that the person has been instructed 
by others as to the matter.** 
whether a witness understands the obligation of an 
oath is largely within the sound discretion of the 


The ca- 


The determination of 


x 


At common law, in order 


* 
~ 


84 Rutledge v. State, 241 P. 351 
32 Okl.Cr. 396. 


[a] In Montana, in view of the 
provision of Code Civ. Proc. § 3161 
that all persons, without exception, 
otherwise than as specified in §§ 3162, 
3163, who, having organs of sense, can 
perceive, and perceiving, can make 
known their perceptions to others, 
may be witnesses, capacity to tell the 
nature of the oath administered to 
witnesses, not within the exceptions 
of the statute, is not a test of compe- 
tency of a witness. State v. Lu Sing, 
85 P. 521, 34 Mont. 31, 9 Ann.Cas. 344 
and note. 


85. Rutledge v. State, 241 P. 351, 
32. OKL-Cr) 396: 


ate applied to Indian see Indians 


86. Priest v. State, 6 N.W. 468, 10 
Neb... 3935 + Maler over Bill. “(Crex Cry. 
App.)..285, SOW..638. ~ & 

[a] Insufficient understanding 


shown.—Parrot-like repetitions that 
the witness intended to tell the truth, 
not responsive to the questions pro- 
pounded, fail to show competency. 
aes v. State, 6 N.W. 468, 10 Neb. 


[b] Sufficient understanding 
shown.—(1) Where the witness has 
intelligently testified, and has stated 
that he is familiar with the nature 
of an oath, but that he does not know 
what an oath is and does not under- 
stand its effect, although he knows 
the crime of perjury, sufficient un- 
derstanding of the effect of an oath is 
shown. State v. Burns, 74 P. 983, 27 
Nev. 289. (2) A witness’ under- 
standing of an oath, although vague 
and indefinite, is sufficient to establish 
the witness’ competency. People v. 
Hudson, 173 N.H. 278, 341 Til. 187. 


87. Davis v. State, 272 S.W. 480, 
LOO Mexc@r7 Ge 


[a] When understanding required. 
—(1) It is not necessary that the 
person produced as witness under- 
stand the nature of the oath when first 
produced (Fuller v. Fuller, 17 Cal. 
605), (2) as this may be explained to 
him prior to qualification (Fuller v. 
Fuller, supra). 


8s. U.S. ex rel. Lo Pizzo v. Math- 
ues, 36 F.(2d) 565; Birmingham Ry., 
Light & Power Co. vy; Jung, 49 So. 434, 
161 Ala. 461, 18 Athn.Cas. 557; Bea- 
son v. State, 72 Ala. 191; Kuezon v. 
Tomkievicz, 124 A. 226, 100 Conn. 560; 
State v. Edwards, 79 N.C. 648; Chavez 
v. State, 296 S.W. 554, 107 Tex.Cr. 
239. 


89. General rule see supra § 129. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to be a competent witness; a child must understand | the nature,®° and obligation,®? of an oath or affirma- 


90. Ala.—Puckett v. State, 105 So. 
211, 213 Ala. 383; White v. State, 34 
So. 177, 136 Ala. 58; McKelton v. State, 
7 So. 38, 88 Ala. 181; Beason v. State, 
72 *Ala. 191; Carter v. State, 63 Ala. 
52, 35 Am.R. 4; Wade v. State, 50 Ala. 
164; Hall v. State, 96 So. 644, 19 Ala. 
App. 229. 


Ariz.—Donnelley v. Territory, 52 P. 
868, 5 Ariz. 291. 


Ark.—Payne v. State, 6 S.W.(2d) 
832, 177 Ark. 413; Wakin v. Wakin, 
180 S.W. 471, 119 Ark. 509; Flanagin 
v. State, 25 Ark. 92. 


Conn.—State v. May, 64 A. 833, 79 
Conn. 315. 


Fla.—Robinson v. State, 70 So. 595, 
70 Fla. 628; Clinton y. State, 43 So. 
312, 53 Fla. 98. 


Ill—People v. Johnson, 131 N.E. 
149, 298 Ill. 52; Sokel v. People, 72 N. 
BE. 382, 212 Ill. 238; Draper v. Draper, 
68 Tl..17; Nesbit v. (Streck, 259 11. 
App. 48; McLain v. Chicago, 127 Ill. 
App. 489. 


Towa.—St. Peter v. Iowa Telephone 
Co., 131 N.W. 2, 151 Iowa 294; Olson 
v. Olson, 106 N.W. 758, 180 Iowa 353. 


Ky.—Mattingly v. Commonwealth, 
42 S.W.(2d) 874, 240 Ky. 625; Swani- 
gan v. Commonwealth, 42 S.W.(2d) 
726, 240 Ky. 504. 


La.—State v. Wilson, 33 So. 85, 109 
La. 74. 


Mo.—Cadmus v. St. Louis Bridge, 
etc., Co., 15 Mo.App. 86. 


Neb.—Davis y. State, 47 N.W. 854, 
31 Neb. 247. 


N.J.—State v. 
65 N.J.Law 410. 


N.Y.—People v. Linzey, 29 N.Y.S. 
560, 79 Hun 23, 9 N.Y.Cr. 260. 


Tenn.—Vincent v. State, 3 Heisk. 
120. 


Tex.—North Texas Constr. Co. v. 
Bostick, 83 S.W.'12,.98 Tex. 239 [rev 
(Civ.App.) 80 S.W. 109]; Houston & 
T. C. Ry. Co. v. Roberts, (Civ.App.) 
201 S.W. 674 [mod on other grounds 
(Civ.App.) 206 S.W. 382]; Missouri, 
etc., R. Co. v. Johnson, (Civ.App.) 37 
S.W. 771; Douglass v. State, 165 S!Ww. 
933, 73 Tex.Cr. 385; Moore v. State, 
96 S.W. 327, 49 Tex.Cr. 449; Scroggins 
v. State, (Cr.) 51 S.W. 232; Chapman 
v. State, (Cr.) 42 S.W. 559. 


Va.—Oliver v. Com., 77 Va. 590. 


Eng.—Rex v. Brasier, 1 Leach 199, 
168 Reprint 202. 


Contra People v. Delaney, 199 P. 896, 
52 Cal.App. 765. 


{a] In Indiana (1) while the text 
rule has been asserted without refer- 
ence to statute (Blackwell v. State, 
11 Ind. 196), (2) it seems to have been 
modified by statute (see infra text and 
note 95). 


[b] Ability to define (1) ‘‘oath” 
(State v. Orlando, 163 A. 256, 115 Conn. 
672; St. Peter v. Iowa Telephone 
Co., 181 N.W. 2, 151 Iowa 294; State 
v. Meyer, 113 N.W. 322, 135 Iowa 507, 
124 Am->S-R. 291,14, Ann-Cas. 1 and 
note; Com. v. Carey, 2 Brewst. (Pa.) 
404), (2) “nature of oath” (Gordon 
v. State, 41 So. 847, 147 Ala. 42; Mun- 
ger v. State, 122 S.W. 874, 57 Tex.Cr. 
884), (3) and “testimony” (State v. 
Meyer, supra) is not required. 

[c] Why witness holds up hand in 
being sworn need not be understood. 
St. Peter v. Iowa Telephone Co., 131 
N.W. 2, 151 Iowa 294. 


[d] Sufficient understanding of na- 
ture of oath.—(1) A child who testi- 
fies that if she’told a lie she would 


a 


Cracker, 47 A. 643, 


_ 


go to hell shows sufficient under- 
standing of the nature of an oath as 
to be a competent witness. Castle- 
berry v. State, 33 So. 431, 135 Ala. 24. 
(2) Testimony that if a witness swore 
a lie the bad man would get him shows 
sufficient understanding of the nature 
of an oath. Logston v. State, 3 Heisk. 
(Tenn.) 414. (3) Testimony that if 
a witness swore to a lie in testifying 
in the case she would go to the bad 
world renders the witness competent. 
Vincent v. State, 3 Heisk. (Tenn.) 120. 
(4) Where a child testified that she 
knew it was not right to tell a lie, and 
the court instructed her that if she 
swore to what was not true she would 
be punished and might be sent to jail 
and that it was wrong to Swear to 
what was not true, her knowledge of 
the substantial nature of an oath is 
shown. McAmore y. Wiley, 49 Ill.App. 
615. (5) Where a child witness tes- 
tified that a falsehood under oath was 
“a, heap worse” than any ordinary lie, 
that God would not let her .go to 
heaven if she gave false testimony, 
and that God might paralyze a person 
for swearing to a lie, she is a com- 
petent witness. Cadmus v. St. Louis 
Bridge, etc., Co., 15 Mo.App. 86. 


91. Ala.—Puckett v. State, 105 So. 
211, 213 Ala. 383; Gordon vy. State, 41 
So. 847, 147 Ala. 42; White v. State, 34 
So. 177, 1386 Ala. 58; MecKelton v. 
State, 7 So. 38, 88 Ala. 181; Hall v. 
State, 96 So. 644, 19 Ala.App. 229. 


Fla.—Robinson v. State, 70 So. 595, 
70 Fla. 628; Clinton v. State, 43 So. 
312, 53 Fla. 98. 


Ga.—Miller v. State, 35 S.E. 152, 109 
Ga. 512. 


Ill.—People v. Johnson, 131 N.E. 
149, 298 Ill. 52; Nesbit v. Streck, 259 
Tll.App. 48; McLain v. Chicago, 127 
Ill.App. 489. 


Ky.—Bright v. Com., 86 S.W. 527, 
120 Ky. 298, 27 Ky.L. 677; 117 Am.S.R. 
590. 


La.—State v. Wilson, 33 So. 85, 109 
La. 74. 


Mich.—Hughes v. Detroit, ete, R. 
Co., 31 N.W. 603, 65 Mich. 10. 


Neb.—Davis v. State, 47 N.W. 854, 
31 Neb. 247. 


eee ete v. Edwards, 79 N.C. 


Tenn.—Vincent vy. State, 3 Heisk. 
0. 


Tex.—Missouri, ete., R. Co. v. John- 


son, (Civ.App.) 37 S.W. 771. 
Va.—Oliver v. Com., 77 Va. 590. 


W.Va.—State v. Michael, 16 ‘S.E. 
803, 837 W.Va. 565, 19 L.R.A, 605 and 
note. 


Eng.—Rex v. Williams, 7 C.&P. 320, 
173 Reprint 142. 


[a] Other statement.—A child, to 
qualify as a witness, must have con- 
sciousness of a duty to speak the 
truth. Wheeler v. U. S., 16 S.Ct. 93, 
159 U.S. 523, 40 L.Ed. 244; People v. 
Delaney, 199 P. 896, 898, 52 Cal.App. 
765 [quot Cyc]; Commonwealth v. 
Tatisos, 130 N.E. 495, 238 Mass. 322; 
Jackson v. State, 130 So. 729, 158 Miss. 
524; Peters v. State, 63 So. 666, 106 
Miss. 333; Goy v. Director General 
of Railroads, 111 A. 855, 79 N.H. 512; 
Rogers v. Commonwealth, 111 S.E. 231, 
132 Va. 771. 


[b] In Arkansas (1) while the text 
rule has been held (Yother v. State, 
268 S.W. 861, 167 Ark. 493; Crosby v. 
State, 124 S.W. 781, 93 Ark. 156, 137 
Am.S.R. 80), (2) it appears that the 
rule should be limited to criminal cas- 
es, in view of statutes relating to civil 


cases (see infra text and note 96). 


[c] Obligation of oath (1) means 
that the promise to tell the truth must 
be made under an immediate sense of 
the witness’ responsibility to God, and 
with a conscientious sense of the 
wickedness of falsehood. McGuff v. 
State, 7 So. 35, 88 Ala. 147, 16 Am.S.R. 
25; Crosby v. State, 124 S.W. 781, 93 
AT] =) 156))0k3 te Ann? Sart. soOs a Ge mae iit 
means only that, possessing such abil- 
ity to discriminate between right and 
wrong, he understands that his posi- 
tion as a witness imposes on him the 
moral and legal duty to tell only what 
is true. State v. Reddington, 64 N.W. 
LO, SaDAses. 


[d] Ability to define legal obliga- 
tion of oath is not necessary. People 
v. Delaney, 199 P. 896, 899, 52 Cal.App. 
765 [quot Cyc]; Bright v. Com., 86 S. 
W.. 527, 120 Ky. 298, 27 Ky.1., 67 7,0 227 
Am.S.R. 590. 


{e] Difference between telling 
truth and telling lie must be known. 
People v. Delaney, 199 P. 896, 899, 52 
CakApp: “765 -[quot "Cycle Soke py. 
People, 72 N.E. 382, 212 Ill. 238; 
Bright v. Com., 86 S.W. 527, 120 Ky. 
298, 27 Ky.L. 677, 117 Am.S.R. 590; 
Commonwealth vy. Tatisos, 130 N.E. 
495, 288 Mass. 322; Com. v. Furman, 
60 A. 1089, 211 Pa. 549, 107 Am.S:R. 
594. See to same effect Williams v. 
U. S., 3 App.D.C. 335. See also Wade 
v. State, 50 Ala. 164; Blackwell v. 
State, 11 Ind. 196; State v. Whittier, 
21 Me. 341, 38 Am.D. 272; State v. 
Reddington, 64 N.W. 170, 7 S:D. 368; 
Houston & T. C. Ry. Co. v. Roberts, 
(Tex.Civ.App.) 201 S.W. 674 [mod on 
other grounds (Civ.App.) 206 S.W. 
382]; Missouri, ete, R. Co. v. John- 
son, (Tex.Civ.App.) 87 S.W. 771 (all 
six cases holding that child must be 
capable of distinguishing good from 
bad); Merchant v. Commonwealth, 
130 S5W.1°793, T40 Key 12") Starters 
Reddington, 64 N.W. 170, 7 S.D. 368 
(both holding that child must be capa- 
ble of knowing right from wrong). 


[f] Insufficient understanding of 
obligation of oath.—(1) Generally. 
Johnson v. State, 76 Ga. 76. (2) When 
a ten-year-old boy, offered as a wit- 
ness, stated that it was wrong not to 
tell the truth, but said that he did not 
know what would be done with him 
if he did not tell the truth, and he was 
not asked, and did not state, anything 
from which it could be inferred that 
he knew of the danger or wrong of 
perjury, or comprehended the sanctity 
and obligation of an oath, he was not 
shown to be a competent witness. 
Crosby v. State, 124 S.W. 781, 93 Ark. 
156, 137 Am.S.R. 80. (3) Testimony 
that a child knows what it is to swear, 
that the bugger man would get those 
who tell a story, that it has no knowl- 
edge what the solemnity of an oath 
is, nor what an oath is, renders the 
child incompetent as a witness. Mil- 
ler v. State, 35 S.H. 152, 109 Ga. 512. 


_lg] Sufficient understanding of ob- 
ligation of oath.—(1) A child under- 
standing that she was brought to 
court to tell the truth, that it is 
wrongful to tell a lie, and that she 
would be punished if she told a lie, in 
view of the statutory rule (see supra 
§ 128), admitting as competent per- 
sons who believe only in the punish- 
ment human persons inflict, sufficient- 
ly understands the obligation of an 
oath. State v. Levy, 23 Minn. 104, 23 
Am.R. 678. (2) A girl twelve years 
old, who testified that she knew right 
from wrong, that she knew she ought 
to do right, and that it was wrong to 
tell a lie and right to tell the truth, 
was a competent witness, although, on 
being asked where she would go after 
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tion, and also the effect®? thereof. So it is said that | the presumption that a child of tender years is incom- 


death if she failed to do right, she 
said she did not know. Berry v. 
State, 72 S.H. 433, 9 Ga.App. 868. (3) 
Testimony by a child that God made 
her, that it is right to tell the truth, 
that God takes care of good folk when 
they die, that the bugger man gets 
those who tell stories and bad folk 
when they die, is sufficient to show 
competency. Puckett v. State, 105 So. 
211, 213 Ala. 388. (4) Testimony that 
a witness knew that holding up her 
hand in taking an oath means “don’t 
tell no tale,’ that if she does not tell 
the truth the devil will catch her, 
that it is not right to tell a lie, but 
that she had never heard of the Bible, 
indicates competency. Robinson v. 
State, 70° So. 595,70 Fla. 628. .(5)._A. 
child who testified that he never knew 
he was sworn to tell the truth, that 
he meant to do so, that the truth was 
“to mean what you say,’ and that 
people who tell lies go to the bad man 
when they die and burn up, is a com- 
petent witness. Henderson v. State, 
-65 So. 721, 11 Ala.App. 37. (6) Tes- 
timony by a child that God made him, 
that if he were to tell something that 
was not so he would go to the bad 
man, that if he did right, when he died 
he would be saved, shows competency 
to testify. Bone v. State, 62 So. 455, 
8 Ala.App. 59. (7) Testimony that a 
child knows the difference betweeh 
telling a story and telling the truth, 
that it is right to tell the truth and 
wrong to tell a story, that if the wit- 
ness told a story she would go to tor- 
ment, and that God made her, shows 
competency. Hall v. State, 96 So. 644, 
19 Ala.App. 229. . (8) <A child who 
understands that it must tell the truth 
and that if it does not it will go “to 
the big fires of hell,” but does not 
‘know what the Bible is, is competent. 
Com. v. Carey, 2 Brewst. (Pa.) 404. 
(9) <A statement of knowledge of 
what would happen to the witness if 
she did not swear the truth, that is, 
she would be put in the reform school, 
but that she did not know what be- 
came of people when they died, indi- 
cated an understanding of the obliga- 
tion of an oath. Yother v. State, 268 
S.W. 861, 167 Ark. 493. 


92. Ala.—McKelton v. State, 7 So. 
38, 88 Ala. 181; Beason y. State, 72 
Alla; 191; ‘Carter v. State, 63 Ada, 52, 
Soe ata 4; Wade vy. State, 50 Ala. 


Ariz.—Donnelley v. Territory, 52 P. 
368, 5 Ariz. 291. 


Ark.—Payne v. State, 
Sart AK tle: 


6 S.W.(2da) 
Wakin v. Wakin, 


180 S.W. 471, 119 Ark. 509; Flanagin 
vi State, 25 Ark. 92. 
Tll.—Sokel v. People, 72 N.E. 382, 


212) T11. (238; 
TllLApp. 489. 


Ind.—Blackwell y. State, 
196. 


IN; Ye— People *v.) Hinzey, 29) IN.Y.S: 
DOOM Ow LUN, Oe UN). Vn raw O0: 


Tex.—North Texas Constr. Co. v. 
Bostick, 83 S.W. 12, 98 Tex. 239 [rev 
(Civ.App.) 80 S.W. 109]; Houston & 
TC. Ry. Co!: v. Roberts, (Civ.App.) 
201 S.W. 674 [mod on other grounds 
(Civ.App.) 206 S.W. 382]; Missouri, 
etc., R. Co. v. Johnson, (Civ.App.) 37 
S.W. 771. 


Eng.—Rex v. Brasier, 1 Leach 199, 
168 Reprint 202. 


[a] Other statements.—(1) Com- 
petency of a child as a witness de- 
pends on the sense of the danger and 
impiety of a falsehood. McGuff v. 
State, 7 So. 35, 88 Ala. 147, 16 Am.S.R. 


McLain v. Chicago, 127 


11 Ind. 


25. Kelly v. State, 75 Ala. 27, 51) Ami 
R. 422; State v. Morea, 2 Ala. 275; 
Rex v. Brasier, 1 Leach 199, 168 Re- 
print 202. See to same effect Com- 
monwealth v. Hutchinson, 10 Mass. 
225; Day, Vv. Day, (516 INJAL 31 68 Vv C2 
child must have a proper conscious- 
ness of the punishment of false 
swearing. White v. State, 34 So. 177, 
136 Ala. 58; People v. Delaney, 199 
P; 896, 899, 52) Cal.App. 765 [quot 

Williams ‘v. Ut) S33 AO: 
335; Sokel v. People, 72 N.E. 382, 
212 Ill. 238; Merchant v. Common- 
wealth, 130 S.W. 793, 140 Ky. 12; State 
v. Washington, 22 So. 841, 49 La.Ann, 
1602, 42 L.R.A. 553; Commonwealth 
Vv. Latisos; 130 UN B, 495,238 ) Mass: 
322; State v. Jackson, 2 S.W.(2d) 758, 
318 Mo. 1149; State v. Cracker, 47 A. 
643, 65 N.J.Law 410; Agnew v. Brook- 
lyn City R. Co.,.5 N.Y.S. 756 [aff 22 N. 
BH. 1132, 117 N.Y. 651]; Jones v. Brook- 
Ou Wie Mile Et, UC.On) or Nt Setetolo) 
TOMY PLS TaN oS ous 
Com. v. Ellenger, 1 Brewst. (Pa.) 352. 
See to same effect Mattingly v. Com- 
monwealth, 42 S.W.(2d) 874, 240 Ky. 
625; Swanigan v. Commonwealth, 42 
S.W.(2d) 726, 240 Ky..004. 


[b] Statutory presumption of com- 
petency (1) does not affect the rule. 
State v. Jackson, 2 S.W.(2d) 758, 318 
Mo. 1149. (2) Statutory presump- 
tion of competency see infra § 255. 


{e] Insufficient understanding of 
offect of oath.—(1) An eleven-year- 
old girl who did not know what an 
oath was nor whether she had taken 
an oath is incompetent as a witness. 
State v. Jackson, 2 S.W.(2d) 758, 318 
Mo. 1149. (2) Parrot-like repetition 
of what a child has been told is in- 
sufficient. North Texas Constr. Co. 
v. Bostick, 83 S.W. 12, 98 Tex. 239 [rev 
(Civ.App.) 80 S.W. 109]. (3) A child 
who merely knew that it would not be 
right to tell a story, that he ought to 
tell the truth, that he should tell the 
truth in court, and that he should tell 
only what he knows, does not suffi- 
ciently understand the consequence of 
falsehood. Donnelley v. Territory, 52 
P. 368,/5 Ariz. 291. (4) <A child who 
believed the only punishment for false 
Swearing would be jail, had heard of 
God but did not know who it was, did 
not know what the Bible was, and did 
not know what Book she put her hand 
on when sworn, is incompetent. Car- 
ter v. State, 63 Ala. 52, 35 Am.R. 4, 
(5) Testimony that the only punish- 


ment for false swearing would be jail, | 


that for false swearing the witness 
would go to rest when she died, that 
God would not punish for false swear- 
ing, and that the witness, had not 
heard of heaven, hell, God, 
devil, Shows incompetency.. Beason v. 
State, 72 Ala. 191. (6) - Testimony: 
that, while the witness knew it was 
wrong to lie and steal, he didi not know 
what would happen to him in such 
case, does not show competency. Mc- 
Kelton v. State, 7 So. 38, 88 Ala. 181. 


(7) <A child who testifies that the bad 


man gets bad boys when they die, but 
that he does not know what happens 
to good boys when they die, what hap- 
pens to boys who swear to lies, what 
it means to be sworn, or what it meant 
to raise his hand in being sworn, is 
incompetent as without knowledge of 
the punishment for false swearing. 
White v. State, 34 So. 177,. 136 Ata. 
leave 


58. 


[d] Sufficient understanding of ef- 
fect of oath—(1) A boy who knew 
that to hold up his hand and swear 
meant he would be punished if he does 
not tell the truth is competent. Mun- 
ger v. State, 122 S.W. 874, 57 Tex.Cr. 


.v.. State, 34 So. 177,136 Ala. 58. 
‘to same effect Logston v. State: 3} 
'Heisk. (Tenn.) 414. 
ithat the witness knew the nature of* 


or the! on cath and that if she did not swear 


384. (2) Testimony that. God made 
her, that it was wrong to tell a story, 
that she would be punished if she told 
a story by being put in jail and by 
going to the bad place when she died, 
sufficiently shows a knowledge of the 
sanctity of an oath to qualify the 
child as a witness. Eatman v. State, 
36 So. 16, 139 Ala. 67. (3) Where a 
six-year-old child appeared intelligent 
and stated that she would go to the 
bad man of jail for lying, the court 
could permit her to testify. Durham 
v. State, 16 S.W.(2d) 991, 179 Ark. 507. 
(4) <A twelve-year-old boy, who on 
his voir dire stated that he knew what 
would happen to himif he did not tell 
the truth, that he would be punished, 
and who stated on examination by ac- 
cused’s counsel that, if he would tell 
a lie, he would go to hell, was properly 
permitted to testify in a criminal case. 
Rodriguez v. State, 236 S.W. 726, 90 
Tex.Cr. 566. (5) <A child who testified 
that she knew that if she told a lie 
she would be punished and go to hell 
is competent. Commonwealth v. Mar- 
shall, 97 N.E. 632, 211 Mass. 86. (6) 
A. child testifying that “Bad boys go 
to the bad world, and good boys go 
to heaven. Boys who tell the truth 
go to heaven, and boys who swear to 
lies go to the bad world,” is compe- 
tent to testify. Simmons v. State, 48 
So. 606, 158 Ala. 8. See to same effect 
Landthrift v. State, 36 So. 16, 140 Ala. 
114. (7) <An eight-year-old infant, 
who, on her preliminary examination, 
stated that she understood, when she 
took the oath, that if she told an un- 
truth she would be punished and 
would ‘‘go to the bad place,” was a 
competent witness. Adkins: v. Com- 
monwealth, 170 S.W. 6Q7, 161 Ky. 254. 
(8) <A six-year-old girl, who could 


| neither read nor write, had never gone 
| to school except Sunday school, but 
| who thought it wrong to tell an un- 
|truth and understood that children . 
| would be put in jail for not telling the 
| truth, was held to be a competent wit- 
lness. State v. Southmayd, 158 NuWw. 
1404, 37 S.D. 3875. 
‘knew the punishment inflicted im the 
‘next world for 
‘though not the penalty inflicted by 
‘law, that it was wrong to tell what 
)was not true, and that if he did:so he 
‘would be punished after death, is:;com— 
‘'petent. 
(64 Fla. 321. 
‘the bad man gets boys swearing toa 


(9) A child who 


false swearing, al- 


Johnson v. State, 59 So. 894,, 
(10) A child stating that 


lie and that a boy ought to tell the 
truth is a competent witness. White 
See: 


(11) Testimony” 


‘the truth she would get into hell-fire 
shows competency. Draper vy. Draper, 
(68 Ill. 17. €42) Testimony that a 
‘child witness would go to hell if she 
‘Swore to a Tie and that such would 
‘follow if she swore to a lie in the 
‘court. renders the witness competent. 
/ Williams v. State, 19 So. 530, 109 Ala. 
(64. (13) Where a child’ knows that 
it is wrong to tell stories, that those 
‘who. tell the truth go to heaven but 
those. who tell stories go to hell, but 
does not know that punishment would 
follow if she told a lie, competency is: 
ishown.. Trim v. State, (Miss.) 33 Sov 
1718. (24) Testimony by a child that’ 
she: knew that it was wrong to tell 
a. lie has been held to qualify her as: 
‘a.competent witness. Grimes v. State, 
17 So. 184, 105 Ala. 86.. (15) Testi- 
mony that it is wrong to tell a lie, that 
the witness would go to Jesus if she 
‘done good all her life, and that she 
would be burned in flames if she told. 


~ 


For later cases, developments and chanz«s in the law see Annotations, same title and section number, 


petent to testify®? may. be rebutted by the disclosure 
of his knowledge of the nature and sanctity of an oath 
and of the moral and legal penalty which would fol- 


a lie, sufficiently shows competency. 
McGuff v. State, 7 So. 35, 88 Ala. 147, 
16 Am.S.R. 25. (16) Even though 
ignorant as to the mode in which false 
swearing is punished, if the witness 
shows an understanding that any de- 
viation from the truth, while under 
oath, will be certainly followed by an 
appropriate punishment, competency 
is shown. Blackwell v. State, 11 Ind. 
196. (17) Where a child knows why 
it is brought to court, that it is wrong- 
ful to tell a lie, and that punishment 
would follow if it told a lie, com- 
petency as a witness is shown. State 
v. Levy, 23 Minn. 104, 23 Am.R. 
678; State v. Cadotte, 42 P. 857, 17 
Mont. 315. (18) Testimony that not 
to tell the truth is a sin, that in such 
ease the witness would be put ina 
reform school, that, if good, after 
death the witness will go to heaven, 
but, if bad, to hell, shows sufficient 
comprehension of the consequences of 
false swearing. State v. Cracker, 47 
A. 648, 65 N.J.Law 410. (19) Tes- 
timony that it is wrong to steal or to 
tell a lie, that punishment will follow 
if a witness swears to tell the truth 
and does not, and that to tell a lie un- 
der oath is wrong, for which he would 
be punished, shows sufficient under- 
standing of the effect of an oath. 
People v. Linzey, 29 N.Y.S. 560, 79 Hun 
23, 49 Nuy.Cr. 260.) (20). Testimony. 
that if the witness told a story “old 
buggerman” would get him and burn 
him sufficiently shows competency. 
Missouri, ete., R. Co. v. Johnson, (Tex. 
Civ.App.) 37 S.W. 771. 


{e] That child is too young to be 
convicted of perjury does not neces- 
sarily render it incompetent as a wit- 
ness. Rogers v. Commonwealth, 111 
SBE 231) As2 Was 71. 


93. See infra § 255. 


94 Gehl Vv. Bachmann-Bechtel 
Brewing Co., 141 N.Y.S. 133, 156 App. 
Div.’ 51 [appeal gr 141 N.Y.S. 1120, 
156 App.Div. 915]; People v. Posnan- 
sky, 147 N.Y.S. 548. 


95. See statutory provisions; 
cases infra this note. 


[a] In Georgia (1) in view of Civ. 
Code (1910) § 5862, and Pen. Code 
(1910) § 1038 and similar enactments, 
children who do not understand the 
nature of an oath are incompetent as 
witnesses. Bell v. State, 138 S.K. 238, 
164 Ga. 292; Frasier v. State, 85 S.BE. 
124, 143 Ga. 322; Miller v. State, 35 S. 
EB. 152, 109 Ga. 512; Horton v. State, 
133 S.E. 647, 35 Ga.App. 493; Warthen 
v. State, 74 S.E. 894, 11 Ga.App. 152. 
(2) <A child who testifies that she 
knows what it is to tell the truth, that 
if she does not tell the truth “bad man 
gets you,” that holding up her right 
hand in being sworn means truth, and 
that she does not know what an oath 
means, is incompetent as a witness. 
Edwards vy. State, 132 S.E. 892, 162 Ga. 
204. 


[b] In Indiana (1) under Rev. St. 
(1881) §§ 496, 497, providing in effect 
that all persons shall be competent 
witnesses in a civil action, except chil- 
dren under ten, unless it appears that 
they understand the nature of an oath, 
a child over ten is a competent wit- 
ness whether or not he understands 
the nature of an oath. Holmes v. 
State, 88 Ind. 145. (2) Moreover, by 
virtwe of Rev. St. (1881) § 1798, pro- 
viding that all persons who are com- 
petent to testify in civil actions are 
competent witnesses in criminal caus- 
es, this rule appdies to criminal suits. 
Holmes v. State, supra. 

| 


and 
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{c] In New Mexico (1) under Code 
(1915) § 2165, providing that the pre- 
siding judge has discretion to refuse 
to permit a child of tender years to be 
sworn if, in the opinion of the judge, 
the child lacks sufficient capacity to 
understand the nature of an oath, the 
common-law rule is retained. State v. 
Ybarra, 174 P. 212, 24 N.M. 413. (2) 
That a child says he does not under- 
stand the nature of an oath is not 
alone sufficient to exclude his testi- 
mony, where he has sufficient intelli- 
gence to understand its nature, to 
narrate the facts accurately, knows it 
is wrong to tell an untruth, and other- 
wise appears to be competent. State 
v. Ybarra, supra. 


96. See statutory provisions; 
cases infra this note. 


[a] In Iowa (1) under Code § 4601, 
providing that the witness must have 
sufficient capacity to understand the 
obligation of an oath, a child who 
comprehends the obligation of an oath 
is a competent witness. State v. 
Yates, 164 N.W. 798, 181 Iowa 539; 
State v. Young, 132 N.W. 813, 153 Iowa 
4, Ann.Cas.1913E 70; Clark v. Finne- 
gan, 103 N.W. 970, 127 Iowa 644; State 
v. King, 91 N.W. 768, 117 Iowa 4384. 
(2) Difference between telling the 
truth and telling a lie must be known. 
State v. Yates, supra; State v. Meyer, 
113 N.W. 322, 135 Iowa 507, 124 Am. 
S.R. 291, 14 Ann.Cas. 1 and note. (3) 
It is not necessary that the child 
should understand the obligation to 
tell the truth on the witness stand 
to be greater than at other places. 
State v. Meyer, supra. (4) The child 
need not be able to define ‘oath’ 
(State v. Yates, supra), (5) “perjury” 
(State v. Yates, supra), (6) or “testi- 
mony” (State v, Yates, supra). (7) 
Testimony that, although the state 
attorney instructed her that holding 
up her right hand before the court 
meant she was to tell the truth and 
would, be punished if she did not, but 
that she did not know what testimony 
and evidence meant, nor obligation, 
nor how she would be punished for 
a falsehood, shows incompetency. 
State v. King, 91 N.W. 768, 117 Iowa 
484. (8) Testimony that in holding 
up his hand and swearing that he was 
bound to tell the truth and nothing 
but the truth and that it is wrong to 
tell a lie and punishment would fol- 


and 


low shows competency. State v. 
Yates, supra. 
[b] In New Mexico, under Code 


(1915) § 2165, providing that the pre- 
siding judge has discretion to refuse 
to permit a child of tender years to be 
sworn if, in the opinion of the judge, 
the child lacks sufficient capacity to 
understand the obligation of an oath, 
the common-law rule is retained. 
ae Vv. Ybarra, 174 PB. 212, 24 N.M: 


[ec] In Texas (1) in view of Code 
Crim-sProcn (L925) art. 708 $82 and 
earlier similar statutory provisions, a 
child is an incompetent witness when 
he does not understand the obligation 
of an oath. Gonzales v. State, 22 S.W. 
(2d) 674, 1138 Tex.Cr. 439; Munoz v. 
State, 291 S.W. 550,106 Tex.Cr. 215; 
Jimenez v. State, 280 -S.W. 829, 103 
Tex.Cr. 163; Nicholas y. State, 270 S. 
W. 555, 99 Tex.Cr. 504; Anderson v. 
State, 226 S.W. 414, 88 Tex.Cr. 307; 
Carter v. State, 181 S.W. 4738, 78 Tex. 
Cr. 240; Douglass v. State, 165 S.W. 
933, 73 Tex.Cr. 385; Mays v. State, 
127 S.W. 546, 58 Tex.Cr. 651; Moore 
v. State, 96 S.W. 327, 49 Tex.Cr. 449; 
Freasier v. State,(Cr.) 84 S.W. 360; 
Click v. State, (Cr.) 66 S.W. 1104; 


low a known falsehood.*# 
dictions statutes provide that children who do not un- 
derstand the nature®® or obligation®® of an oath are 
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Moreover, in some juris- 


Chapman y. State, (Cr.) 42 S.W. 559; 
Murphy v. State, (Cr.) 35 S.W. 174; 
Holst v. State, 3 S.W. 757, 23 Tex.App. 
1, 59 Am.R. 770; Williams v. State, 12 
Tex.App. 127. (2) Obligation of oath 
means that it is wrong to tell a lie, 
and that for a violation of the duty to 
tell the truth the law imposes a pun- 
ishment as for perjury. Freasier v. 
State, (Cr.) 84 S.W. 360. (3) Acts 
35th Leg. (4th Called Sess.) (1918) ¢ 
26, providing for commitment of a 
minor girl charged with violation of 
the law to a juvenile reformatory, 
instead of to the penitentiary, at her 
option or at the suggestion of other 
parties, merely provides a different 
punishment, but does not relieve her 
from liability to prosecution for per- 
jury, and therefore does not render 
her incompetent as a witness. Wil- 
liams v. State, 225 S.W. 173, 88 Tex. 
Cr. 214. (4) The child must have 
a proper consciousness of the punish- 
ment for false swearing. Nicholas v. 
State, 270 S.W. 555, 99 Tex.Cr. 504; 
Click v. State, (Cr.) 66 S.W. 1104. 
(5) <A child who understands that he 
will be punished on earth is compe- 
tent, although he knows nothing of 
punishment after death. Sancedo v. 
State, (Cr.) 69 S.W. 142; Scroggins v. 
State, (Cr.) 51 S.W. 232. But com- 
pare Freasier v. State, (Cr.) 84 S.W. 
360 (holding that, under a constitu- 
tionai provision declaring that all 
oaths shall be taken subject to the 
pains and penalties of perjury, and a 
statute providing that no person shall 
in any case be convicted of an offense 
committed before he was nine years 
old, a person under nine years of age 
cannot be a witness in a case involv- 
ing life or liberty). (6) An under- 
standing of the technical meaning of 
the phrase ‘obligation of an oath” is. 
not required. Anderson vy. State, 110 
S.W. 54, 53 Tex.Cr. 341. .(7) ‘Testi- 
mony that a child does not know what 
an oath in court means, nor what it 
means to be sworn in court, nor the 
penalty for swearing falsely, but that 
for telling a falsehood in court the 
court could throw the witness in the 
fire, is incompetent. Jimenez v. State, 
280 S.W. 829, 103 Tex:Cr. 1635 °(8) (7 
seven-year-old negro boy, who stated 
on voir dire that he did not know 
what it meant to swear, or that he 
would be punished if he swore false- 
ly, but who stated that he knew it 
was right to tell the truth, and that 
he was going to tell it, is incompetent 
to testify as a witness. Anderson v. 
State, 226 S.W. 414, 88 Tex.Cr. 307. 
(9) A child who does not know what 
taking an oath or swearing is, nor 
why she held up her hand in court, 
nor what will happen to her if she 
testifies falsely, nor the difference be- 
tween a lie and the truth, is incom- 
petent as a_ witness. Williams v. 
State, 12 Tex.App. 127. (10) A child 
who stated lack of knowledge as to 
what happened when she held up her 
hand to be sworn is incompetent as 
a witness. Holst v. State, 3 S.W. 75%, 
23 Tex.App. 1, 59 Am.R. 770. But see 
Click v. State, (Cr.) 66 S.W. 1104; 
Scroggins v. State, (Cr.) 51 S.W. 232 
(where a child who knew the obliga- 
tion of an oath but not what holding 
up its hand when being sworn meant 
was a competent witness). (11) A 
fourteen-year-old witness who said 
that if he told one story he would go 
to the legislature, if he told two he 
would go to congress, that he did not 
know what morals meant, or moral re- 
sponsibility, that he thought his soul 
would go with his body after death, 
and that the only punishment for 
swearing to a lie would be that he 
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incompetent witnesses, although this statutory re- 
quirement is sometimes limited to children under a 
stipulated age.®? So, the rule that as a necessary in- 
ference from the mandatory statutory requirement 
that a witness be sworn before testifying a person 
who has no understanding that the taking of an oath 
imposes a new obligation to speak the truth is incom- 
petent as a witness®® applies in the case of a child 
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structed during 


witness.°® Under some statutes, it has been held that 


would lie in the county jail, is in- 
competent as a witness. Lawson v. 
State, (Cr.) 50 S.W. 345. (12) <A child 
who knows the nature and quality 
of the truth as it differs from false- 
hood, her liability to punishment by 
the criminal courts, and her moral 
responsibility and the binding effect 
of an oath on her conscience, is a com- 
petent witness. Anderson v. State, 
AMOS We) 54153 ™ Pex-Cre341irh (13) 
Testimony of a child, who knew that 
it was a punishable wrong to lie, but 
did not know what to swear meant, 
is competent. Gonzales v. State, 22 
S.W.(2d) 674, 113 Tex.Cr. 439. (14) 
A child who testified that she would 
go to jail if she told a lie and to hell 
when she died is competent. Comer 
Veustates (Cr) 120 'Si we 5472 "(h5)) AA 
child who testified that if she told a 
story on the stand when she died 
she would go to hell, that when she 
held up her hand and was sworn she 
was sworn to tell the truth, that if 
she did not tell the truth she would 
be punished, is a competent witness. 
Freasier v. State, (Cr.) 84 S.W. 360. 
(16) A witness who knew it was 
wrong to tell a story, but did not 
know what would happen if he did 
tell one, and that he had never seen 
the devil, nevertheless is qualified asa 
witness. Gabler v. State, 95 S.W. 521, 
49 Tex.Cr. 623. (17) Testimony that 
the witness did not know what would 
be done with him if he testified false- 
ly, but knew it was wrong to tell or 
Swear a lie, that if he did so he would 
go to the bad place, and that he was 
sworn io tell the truth, is competent. 
Partin “vy. State, (Cr) “30! S.w.t Loey. 
(18) However, in civil cases the 
common-law rule obtains. Missouri, 
ete., R. Co. v. Johnson, (Civ.App.) 37 
S.W. 771. 


97. See statutory provisions; 
cases infra this note. 


[a] In Arkansas (1) while Civ. 
Code § 663, providing that infants un- 
der the age of ten years, and over 
that age if incapable of understanding 
the obligation of an oath, Shall be 
incompetent as witnesses in civil cas- 
es, changes the common-law rule 
(Payne v. State, 6 S.W.(2d) 832, 177 
Ark. 413), (2) such common-law rule 
still applies as to criminal cases 
(Payne v. State, supra). (3) A seven 
year old boy’s ability to correctly an- 
Swer questions relative to punishment 
for telling lie in court and penalty for 
perjury is not true test of compe- 
tency. Payne v. State, 6 S.W.(2d) 
832, 177 Ark. 413: 


[b] In Indiana (1) under Rev. St. 
(1881) §§ 496, 497, providing in effect 
that all persons shall be competent 
witnesses ina civil action except chil- 
dren under ten, unless it appears that 
they understand the obligation of an 
oath, a child over ten years of age 
is a competent witness whether or not 
he understands the obligation of an 
oath. Holmes v. State, 88 Ind. 145. 
2) Moreover, by virtue of Rev. St. 
(1881) § 1798, providing that all per- 
sons who are competent to testify in 
civil actions are competent witnesses 
in criminal causes, this rule applies 


and 


to criminal suits. Holmes v. State, 
supra. 

98. See supra § 129. 

99. Lee v. Missouri Pac. R. Co., 
3) Powd0 6 Wane 402, 63, LRA Zils 

1. See statutory provisions; and 
cases infra this note. 

[a] In Oklahoma under Sec. 589, 


Comp. St. 1921, which excludes as wit- 
nesses “. children under 10 years 
of age who appear incapable of re- 
ceiving just impressions of the facts 
respecting which they are examined 
or of relating them truly,’ the court 
does not apply the test of understand- 
ing the oath. Stuart v. State, 249 P. 
159, 35 ORI.Cr. yl Q3ane xs *S 


2. See statutory provisions; 
cases infra this note. 


[a] In Georgia (1) under Code § 
3856, it is not necessary that children 
should know the effect of an oath. 
Moore vy. State, 5 S.H. 51, 79 Ga. 498. 
Compare Central of Georgia Ry. Co. v. 
Skandamis, 149 S.E. 60, 49 Ga.App. 
78 (a twelve-year-old child, testify- 
ing that he knew the difference be- 
tween telling the truth and lying, un- 
derstood the object of testifying, and 
the consequences of telling a lie). (2) 
Insufficient understanding generally. 
Johnson v. State, 76 ‘Ga. 76. (3) More- 
over, the fact that the child is too 
young to be punished for perjury does 
not render him incompetent, Johnson 
v. ‘State, 61 Ga.’ 35. 


3. Kelly v. State, 75 Ala. 21, 51 Am. 
R, 422; Com. v. Lynes, 8 N.E. 408, 142 
Mass. 577, 56: Am.R. 709. 


[a] In Indiana (1) the statutory 
age under which a child as a witness 
must understand the nature and ob- 
ligation of an oath refers to the age 
of the witness at the time offered as 
witness, and not at the date of the 
transaction., Foster v. Honan, 53 N.E. 
667, 22 Ind.App. 252. (2) Statutory 
age under which child as witness 
must understand nature and obliga- 
oe of oath see supra text and note 


[b] In Iowa (1) the statutory re- 
quirement that the witness must have 
sufficient capacity to understand the 
obligation of an oath must be com- 


and 


plied with at the time the child is 
offered in evidence. State v. Yates, 
164 N.W. 798, 181 Iowa 539. (2) Stat- 


utory requirement that witness have 
sufficient capacity to understand ob- 
ligation of oath see supra text and 
note 96. 


4. Nicholas v. State, 270 S.W. 555, 
99 Tex.Cr. 504. 


But see Rex vy. Williams, 7 C.&P. 
320, 173 Reprint 142 (where it was 
said that an instruction recently com- 
municated for purposes of the trial 
should not be allowed). 


[a] In Iowa (1) the statutory re- 
quirement that a child understand the 
obligation of an oath is sufficiently 
complied with although he was in- 
structed shortly before the trial (State 
v. King, 91 N.W. 768, 117 Iowa 484), 


court,® or some other person.? 


it is not necessary that a child witness know the obli- 
gation! or effect? of an oath. If the child understands 
the nature and obligation of the oath when he is 
sworn, it is sufficient,? although he was instructed 
shortly before the trial in order to qualify him,* and a 
child who is incompetent. when offered may be in- 


the progress of the trial’ by the 
Whether the child 


J 

(2) and it is the better practice to ad- 
vise the proposed witness long enough 
before the trial to permit of refiection 
on the character and responsibility 
of the new situation in which he is 
to be placed (State w. King, supra). 
(3) Statutory requirement that child 
understand obligatiom of oath see su- 
pra text and note 96... 


5. Ala.—Carter v. State, 63 Ala. 52, 
35, Am.R. 4. 


Fla.—Clinton v. State, 43 So. 312, 53 
Fla. 98, 12 Ann.Cas. 150. 


Mass.—Commonwealth v. Tatisos, 
130-N.E. 495, 238 Mass. 322; Com. v. 
Lynes, 8 N.E. 408, 142 Mass. 577, 56 
IND ass (UE 


N.H.—Day v. Day, 56 N.H. 316. 
N.Y.—In re Stone, 3 City Hall Ree, 
2. 


Ont.—Rex v. Armstrong, 15 Ont. 


L. 47,-10 Ont.W.R. 509. 


[a] In Iowa (1) the statutory re- 
quirement that a child understand the 
obligation of an oath is sufficiently 
complied with by instruction during 
the progress of the trial. State v. 
King, 91. N.W. 768, -117 Iowa 484; 
State v. Todd, 82 N.Wa 322, 110 Iowa 
631. (2) Statutory requirement that 
child understand obligation of oath 
see Supra text and note 96. 


[b] In Texas (1) in civil cases the 
text rule obtains. Houston & T. C. 
Ry. Co. v. Roberts, (Civ.App.) 201 S. 
W. 674 [mod on other grounds (Civ. 
App.) 206 S.W. 382]. Contra Taylor 
v. State, 3 S.-W. 753, 22 Tex.App. 529, 
58 Am.R. 656. (2) In criminal cases 
the statutory requirement that, in or- 
der to be a competent witness, a child 
must understand the obligation of an 
oath may be complied with by instruc- 
tion as to the matter either on the 
witness stand or in the absence of the 
jury. Anderson v. State, 226 S.W. 414, 
88 Tex.Cr. 307. (3) Statutory require- 
ment that child witness understand 
Opes oe of oath see supra text and 
note ; 


[c] Discretion of court.—Whether 
a child offered as a witness is to be 
instructed as to the nature and obli- 
gation of an oath is within the discre- 
tion of the court. Clinton v. State, 43 
So. 312, 538 Fla. 98, 12 Ann.Cas. 150; 
Com. v. Lynes, 8 N.E. 408, 142 Mass. 
ee, Am.R. 709; Day v. Day, 56 N. 


6. Day v. Day, supra; In re Stone, 
3 City Hall Ree. (N.Y.) 2. 


7. State v. Todd, 82 N.W. 322, 110 
Iowa 631; Commonwealth v. Tatisos, 
130 N.E. 495, 288 Mass. 322; Com. v. 
Lynes, 8 N.E. 408, 42 Mass. 577, 56 


Am.R. 709; Com. v. Carey, 2 Brewst. 
(Pa.) 404. : 
[a] Particular instructors.—(1) 


Christian minister during adjourn- 
ment. Com. v. Lynes, 8 N.E. 408, 142 
Mass. 577, 56 Am.R. 709. (2) County 
attorney. State v. Todd, 82 N.W. 322, 
110 Iowa 631. (3) Court crier. Com. 
v. Carey, 2 Brewst. (Pa.) 404. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 130-132] 


understands the nature® and obligation® of an oath 
is within the discretion of the trial court. 


[§ 131] 10. Character and Conduct—a. In Gener- 

A person is not rendered incompetent as a wit- 
ness by the fact that he is of bad character,'® or has 
made unconscionable statements,'! or has committed 
unconscionable,!2 immoral,'!® or fraudulent acts,!* 
or is engaged in a lawless occupation,?® or has been 
Seamen, except as they may 


al. 


charged with crime.'® 


8 Houston & T. C. Ry. Co. v. Rob- 
erts,- (Dex:Civ.App:). 201° S:W... 674 
[mod on other grounds (Civ.App.) 206 
S.W. 382]; Rex v. Fitspatrick, (B.C.) 
[1929] 1 Dom.L.R. 806; Rex v. Arm- 
strong, 15 Ont.L. 47, 10 Ont.W.R. 509. 


fa] Duty.—When a child is ob- 
jected to as a witness on the ground 
that he does not understand the na- 
ture of an oath, it is the duty of the 
trial judge to examine into the ques- 
tion and determine the competency 
of the witness. Com. v. Reagan, 56 N. 
BE. 577, 175 Mass. 335, 78 Am.S.R. 496. 


9. Houston & T. C. Ry. Co. v. Rob- 
erts, (Tex.Civ.App.) 201 S.W. 674 
[mod on other grounds (Civ.App.) 206 
S.W. 382]; Johnson v. Common- 
wealth, 69 S.E. 1104, 111 Va. 877. 


10. Choran v. State, 95 S.B. 531, 22 
Ga.App. 117; Rex v. De Angelis, 48 
Ont.L. 160. 


11. State v. Elmers, 200 N.W. 723, 
198 Iowa 1041; Bush v. Bd. of Educa- 
tion of Clark County, 37 S.W.(2d) 849, 
238 Ky. 297; Conner v. Pozo, 38 So. 
454, 114 La. 562. 


[a] Rule applied.—(1) That a wit- 
ness making an audit made contradic- 
tory statements, and offered to settle 
with defendant without making a 
report, did not render him incompe- 
tent. Bush v. Board of Education of 
Clark County, 37 S.W.(2d) 849, 238 
Ky. 297. (2) That a witness before 
the grand jury denied having bought 
liquor of defendants, until threaten- 
ed with prosecution for perjury, did 
not disqualify him. State v. Elmers, 
200 N.W. 723, 198 Iowa 1041. 


12. Le Master v. People, 131 P. 269, 
54 Colo. 416; Conner v. Pozo, 38 So. 
454, 114 La. 562. 


[a] Rule applied.—In a prosecu- 
tion for embezzlement against accus- 
ed, who dominated an insolvent cor- 
poration, the fact that an employee of 
the insolvent corporation had been 
supported, pending trial, by the one 
who procured the prosecution does not 
render the testimony of that employee 


incompetent. Le Master v. People, 
131 P. 269, 54 Colo. 416. 
13. Conn.—State v. Shields, 45 


Conn. 256. 


Fla.—Sealey v. State, 105 So. 137, 
$9) Ria. 439.0 


Ga.—Smithwick v. Evans, 
461. 


Me.—Moulton v. Moulton, 13 Me. 
110. 


Pa.—Seibert’s Estate, 1 Pa.Co. 229, 
17 Wkly.N.C. 271. 


[a] Prostitute is a competent wit- 
ness. State v. Shields, 45 Conn. 256; 
Smithwick v. Evans, 24 Ga. 461; Sei- 
bert’s Estate, 1 Pa.Co. 229, 17 Wkly.N. 
(OF rai (a 


24 Ga. 


[b] Unmarried particeps criminis 
in a libel for divorce is a competent 
witness for libelant. Moulton vy. 
Moulton, 13 Me. 110. 


14. Rose v. Bates, 12 Mo. 30; State 
v. Cadwell, 40 P. 176, 16 Mont. 119; 
Barthe v. Millet, 3 Rev. de Légis. 
(Can.) 525. * 
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competent.”° 


[a] Rule applied.—(1) A. fraudu- 
lent conveyance does not render the 
vendor incompetent as a_ witness. 
Rose v. Bates, 12 Mo. 30. (2) A per- 
son involved in a fraudulent. scheme 
to defraud the county of costs is not 
thereby incompetent as a_ witness. 
State v. Cadwell, 40, P. 176, 16 Mont. 
#19: °@3) ‘The “fact that an insolvent 
has been guilty of fraud does not af- 
fect his competency as a_ witness. 
Barthe v. Millet, 3 Rev. de Légis. 
(Can,) 525. 


15. In re Jacobs’ Will, 137 N.Y.S. 
155, 76 Misc. 394, 9 Mills Surr. 248. 


[a] Rule applied.—(1) ~The fact 
that the witness is engaged in the un- 
lawful occupation of bookmaking does 
not affect his competency. In re Ja- 
cops” Wall, W3a “NEW-S:. Looe 76 Mise: 
394, 9 Mills Surr. 248. (2) Bookmak- 
re as criminal offense see Gaming § 


16. People v. Lilauger, 14 Porto 
Rico 534; Patterson v. Common- 
wealth, 123 S.BH. 657, 139 Va. 589 [er- 
ror dism 46 S.Ct. 349, 270 U.S. 632, 70 


L.Wd. 771); “Rex v. De Angelis, 48 
Ont.L. 160. 
[a] Indictment is not sufficient to 


disqualify a person as a_ witness. 
Powell v. State, 72 Ala. 194; Peo. v. 
Liauger, 14 Porto Rico 534. See Peo- 
ple v. Willard, 28 P. 585, 92 Cal. 482 
(dictum). 


17, SeCLintra Siso ts 
18. See infra §§ 132-143. 
19. U.S. v. Freeman, 25 F.Cas.No. 


15,162, 4 Mason 505. 


20. Parker v. Parker, 71 N.W. 421, 
102 Iowa 500. 


“Tramp” 63 C.J. p 766. 
21. As affecting: 


Admission of hearsay evidence in civil 
cause see Evidence § 180. 

Competency to make affidavit see Af- 
fidavits § 15. 


Competency as witnesses of accom- 
plices and codefendants jointly indict- 
ed and convicted on separate trials: 


For defense: 
Generally see Criminal Law § 1403. 


Effect of such conviction rendering 
infamous see Criminal Law § 1403 
text and note 18. 


UA a nt see Criminal Law § 


22. 
134. 


23. U.S.—Peace v. U. S., 278 F. 180; 
PAKASeVE Us US. 5240 obhs 300, Mb oiC.@rds 
276;. Maxey. v. U..S., 207 F. 327, 125 
C.C.A. 77; Keliher v. United States, 
Loni sos lel As Or Ov Acliaernn Ui Sen oane= 
held, 23 F. 136; U. S.°v. Biebusch, 1 
Hy 213, al McCrary 42) Ui, Si v. Block, 
24 F.Cas.No. 14,609, 4 Sawy. 211. 


Ala.—Powell v. State, 72 Ala. 194; 
Sylvester v. State, 71 Ala. 17; Cheat- 
ham vy. State, 59 Ala. 40; Moore v. 
State, 67 So. 789, 12 Ala.App. 243. 


Ark.—Turner v. State, 189 S.W. 
1124, 100 Ark. 199; Ransom y. State, 
4 S.W. 658, 49 Ark. 176. 


Particular offenses see infra § 
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have been disqualified by interest!? or infamous 
crime!® are competent witnesses in the trial of crim- 
inal and civil causes.'® 
man without a home or occupation, is not thereby in- 


A tramp, in the sense of a 


[§ 132] b. Conviction of Crime?!—(1) General 
Principles—(a) At Common Law.?? 
law a person is incompetent as a witness if he has 
been convicted of an infamous crime,?? and sentenced 


At common 


Fla.—Sumpter v. State, 11 Fla. 247. 


Hawaii.—vU. S. v. Moore, 3 Hawaii 
Fed. 66. 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. d 


Mass.—Com. v. Green, 17 Mass. 515; 
Utley v. Merrick, 11 Metc. 302. Com- 
pare Dom. Rex v. Pourkidorff, Quincy 
104 (holding that, where the crime is 
of such a nature that it is to be sup- 
posed that the person guilty has lost 
all sense of truth and would not hesi- 
tate at violating his oath, he is in- 
competent, but that even though the 
crime is infamous, if it is of such a 
nature as not to invalidate the oath, 
the person is competent). 


Mo.—State v. Hill, 201 S.W. 458, 273 
Mo. 329. 


Nev.—State v. 
37 Am.R. 458. 


Mohd aos) v. Blodgett, 10 N.H. 


Foley, 15 Nev. 64, 


2 


N.Y.—Derrick vy. Wallace, 112 N.E. 
440, 217 N.Y. 520; People v. Whipple, 
9 Cow. 707. 


N.C.—State v. Valentine, 29 N.C. 
225; State v. Chandler, 10 N.C. 393. 


Okl.—Wells y. Territory, 81 P. 425, 
Upp Oks L9a. 


Pa.—Com. v. Garner, 28 Pa.Dist. 
164. See Com. v. Shaver, 3 Watts & 
S. 338; Hess v. Hess, 8 Pa.Dist. 451, 
454 [quot Abbott L. D.]; Wheeler v. 
Wheeler, 2 Pa.Dist. 567, 13 Pa.Co. 396 
(all three cases dictum). 


S.C.—State v. Jeffcoat, 146 S.E. 95, 
148 S.C. 322, 323 [cit Cyc]; Fonville 
v. Atlanta & C. Air Line Ry. Co., 75 S. 
athe 93 S.C. 287 [reh dism 76 S.E. 


Tex.—Webster v. Mann, 56 Tex. 119, 
42 Am.R. 688; Berry v. Godwin, (Civ. 
App.) 188 S.W. 30 [rev on other 
grounds (Commn.App.) 222 S.W. 191]. 


Va.—Barbour v. Com., 80 Va. 287. 


W.Va.—State v. Spurr, 130 S.E. 81, 
100 W.Va. 121; Belchér v. King, 123 
S.E. 398, 96 W.Va. 562. 


Eng.—Brown v. Crashaw, 2 Bulstr. 
154, 80 Reprint 1028; Clancey’s Case, 
Fortese. 208, 92 Reprint 821. 


See Butler v. Wentworth, 24 A. 456, 
84 Me. 25, 17 L.R.A. 764 (dictum). 


{a] “The basis of the ruie (1) 
seems to be, that such a person is 
morally too corrupt to be trusted to - 
testify; so reckless of the distinc- 
tion between truth and falsehood, and 
insensible to the restraining force of 
an oath, as to render it extremely im- 
probable that he will speak the truth 
at all.” Com. v. Garner, 28 Pa.Dist. 
164, 165; Webster v. Mann, 56 Tex. 
119, 124, 42 Am.R. 688 [quot Green- 
leaf Evid. § 372]. To same effect 
State lve DULL. IS 0p Stina esie eso. MOO 
W.Va. 121. (2) So the exclusion 
is on the theory that a person would 
not commit a crime of such hein-' 
ous character, unless he was _ so 
depraved as to be altogether insensi- 
ble to the obligation of an oath, and 
therefore was unworthy of credit. U. 
S. v. Block, 24 F.Cas.No. 14,609, 4 
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therefor.2* 


Sawy. 211. See Hess v. Hess, 8 Pa.Dist. 
451, 454 [quot Abbott L. D.] (dictum). 
(3) The witness is excluded not to 
punish him for the crime he has com- 
mitted, but because, by the commis- 
sion of it, he has shown himself a 
person unfit to be trusted to give tes- 
timony affecting the rights of others. 
Chase v. Blodgett, 10 N.H. 22. (4) 
“That rule of the common law, which 
renders a person incompetent to give 
evidence in a Court of justice who has 
been convicted of an infamous offence, 
is not the consequence of an artificial 
system, or a state of society peculiar 
to certain communities; but is found- 
ed in the constitution and nature of 
human associations generally, and is 
dictated by the necessity, universally 
felt, of maintaining the purity of the 
institutions through which justice is 
administered. A man who stands con- 
victed of falsehood, by a tribunal hav- 
‘ing competent jurisdiction of the of- 
‘fence, is deprived of the common pre- 
sumption, raised by law in favor of 
witnesses, that they will tell the 
truth; he can no longer be confided in, 
when he deposes to facts and circum- 
stances affecting the rights of others, 
and therefore the law, that the stream 
of justice may not be polluted, will 
not suffer such a witness to be heard.” 
State v. Chandler, 10 N.C. 393, 397. 


{[b] TYest.—(1) To be an offense 
such as will bar a person as a wit- 
ness it must be an offense implying 
such a dereliction of moral principle 
as carries with it the conclusion of 
the total disregard to the obligation 
of an oath. Sylvester v. State, 71 
Ala. 17; Com. Vv.) Murphy, 73 Pa.L.J. 
290, 5 Pa.L.J. 217. (2) Whether a con- 
vict shall be permitted to testify is 
not governed by a regard to his rights 
or to his protection, but by a consider- 
ation whether the law deems his tes- 
timony worthy of credit on the trial 
of the rights of others. See Ex parte 
Wilson, 5 S.Ct. 935, 114 U.S. 417, 29 
L.Ed. 89 (dictum). 


[ce] Court need not go beyond judg- 
ment to determine whether a proposed 
witness was convicted of a disqualify- 
ing crime. State v. Hester, 146 S.E. 
116, 148 S.C. 360. 


{d] Im criminal prosecutions con- 
victs cannot testify.—Turner v. State, 
139 S.W. 1124, 100 Ark. 199; State v. 
Benoit, 16 La.Ann. 273. 


[e] Person under sentence of death 
is incompetent as a witness. Rex v. 
‘Kuzin, 25 Man. 218. 


{f] Name of offense or punish- 
yment.—(1) In determining whether 
conviction of crime disqualifies a wit- 
ness, moral characteristics involved 
alone are to be considered; the name 
of offense or punishment inflicted be- 
ing immaterial. State v. Laboon, 92 
S.E. 622,107 S.C. 275, L.R.A.1L917E 896. 
(2) Neither change in nature of pun- 
ishment nor name of offense alters 
moral qualities which must be taken 
into consideration in determining 
whether offense is infamous, disquali- 
fying a witness. State v. Laboon, su- 
pra. 


“Infamous crimes’ 
Law § 11. 


— 


see Criminal 


However, conviction of a mere crime 
does not disqualify if the offender has not been there- 
by rendered infamous.?® Formerly the infamy which 
rendered the person incompetent as a witness was 
held to arise from two sources: (1) The conviction of 
certain crimes, and (2) the infliction of certain pun- 
ishments.2° Also such infamy depended on the char- 
acter of the crime, and not on the nature of the pun- 
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ishment.?? 


‘witnesses.?! 


24. See infra § 138. 


OU WS Vel Se Lote 0.0 San. 
S. v. Barefield, 23 F. 136; Skinner v. 
Perot, 1 Ashm. (Pa.) 57; State v. Jeff- 
coat, 146 S.B. 95, 148 S.C. 322, 323 
[eLtr Cy.cilr See Com. v. Shaver, 3 
Watts & S. (Pa.) 338 (dictum). 


26. People v. Whipple, 9 Cow. (N. 
Y.) 707; State v. Laboon, 92 S.H. 622, 
107. S.C. 275, L.R.A.1917 896; In re 
Ville de Varsovie, 2 Dods. 174, 165 Re- 
print 1452. 


[a] Thus the mere conviction, 
properly evidenced, of some crimes 
was always sufficient to render the 
offender infamous; while some pun- 
ishments of a personally degrading 
character had*&lso* the same effect, 
whatever the crimes might be for 
which they were inflicted. People v. 
Whipple, 9 Cow. (N.Y.) 707. 


27. Maxey v. United States, 207 F. 
327, 125 C.C.A. 77; People v. Whipple, 
9 Cow. (N.Y.) 707; Schuylkill County 
v. Copley, 67 Pa. 386, 5 Am.R. 441; 
In re Ville de Varsovie, 2 Dods. 174, 
165 Reprint 1452; Clancey’s. Case, 
Fortese. 208, 92 Reprint 821; Rex v. 
Priddle, 1 Leach 442, 168 Reprint 323; 
Pendock v. Mackinder, Wils.C.P. 18, 
95 Reprint 662. See Ex parte Wilson, 
5 S.Ct. 935,,114 U.S. 417, 29-L.Hd. 89; 
Butler v. Wentworth, 24 A. 456, 84 
Me. 25, 17 L.R.A. 764; Wheeler v. 
Wheeler, 2 Pa.Dist. 567, 13 Pa.Co. 396 
(all three cases dictum). 


28. See infra § 133. 


29. Rosen v. U. S., 38 S.Ct. 148, 245 
U.S. 467, 62 L.Ed. 406 [aff 237 F. 810, 
161, .C:C.A..52]5 ,Chapman:v. 1U.'S., 10 
F.(2d) 124 [cert den 46 S.Ct. 482, 271 
U.S. 667, 70 L.Ed. 1141]; Hagan v. U. 
SS. °9" BL (2a): (5629 “Hurwitz vee Ss 
299 F. 449 [cert den 45 S.Ct. 95, 266 
U.S. 613, 69 L.Ed. 468]; Peace v. U. S., 
278 F. 180; Ammerman v. U.S., 267 F. 
136 [cert den 41 S.Ct. 147, 254 U.S. 
650, 65 L.Ed. 457]; Manuel v. U. S., 
254 F. 272, 165 C.C.A. 560; Safford v. 
U. S., 252 F. 471, 164 C.C.A. 655; Pakas 
Vall tishes Our. -.800 0 don CaGryAn maT or 
Maxey v. United States, 207 EF. 327, 
D270 CAG eA et vOUL Omen SUNS ULO La Le 
1008; State v. Jeffcoat, 146 S.E. 95, 
148 S.C. 322. 


[a] Basis of rule.—It is the dom- 
inant conviction of modern times that 
the truth is more likely to be arrived 
at by hearing the testimony of all per- 
sons of competent understanding, who 
may seem to have knowledge of the 
facts involved in a case, leaving the 
credit and weight of such testimony 
to be determined by the jury or by 
the court, rather than by rejecting 
witnesses as incompetent. Rosen v. 
U. S., 38 S.Ct. 148, 245 U.S. 467, 62 L. 
Ed. 406. 


[b] Testimony of convicted person 
is admissible in a federal court. Fit- 
ter Vv. US.) (25:8) so 67),, 169) ©. CLA 50 Fe 


[c] Disqualification must be shown. 
—(1) The witness will be held com- 
petent unless disqualification because 
of conviction of a crime is clearly 
shown, in view of the presumption 
that a witness is competent. State v. 
Jeffcoat, 146 S.E. 95, 148 S.C. 322. (2) 
Presumption as to competency of wit- 


[§§ 132-133 


Even in the absence of modifying stat~- 
utes,28 the modern tendency of the courts is to broad- 
en the field of the competency of witnesses and to 
restrict that of incompetency.”? 

[§ 133] (b) Statutory Rules.°° Statutes in some 
jurisdictions provide that persons convicted of in- 
famous or specified crimes shall be incompetent as 
So an escaped convict who has never 


ness see infra § 255. 


30. Constitutionality of statutory 
abrogation or modification of com- 
mon-law rule as to statutes regard- 
ing: a 
Judicial power of courts see Constitu- 

tional Law § 285.> 


Right to trial by jury see Juries § 170. 


Conviction of particular offenses 
see infra § 135. 


Ex post facto legislation see Con- 
stitutional Law § 813. 


31. See statutory provisions; 
cases infra this note. 


[a] In Kentucky (1) the effect of 
the repeal of 2 Rev. St. c. 107 § 5 by 
Gen. St. art 8 c 29 § 8 is necessarily 
to render all persons qualified as wit- 
nesses except those specially exclud- 
ed by the section of the general stat- 
utes. .Com.,v. Minor, 13; S.W. 5, 89 
Ky. 555, 11 Ky.L. 775; Com. v. Mc- 
Guire, 84 Ky. 57, 7 Ky... 407. (2) 
Civ. Code § 606 subd 8, providing that 
no prisoner in the penitentiary of the 
state or any other country shall tes- 
tify, does not apply to the procedure 
in criminal actions, but is limited to 
civil causes. Com. v. Minor, supra. 


[b] In Nevada Comp. L. 1441 af- 
firms the common-law rule of disqual- 
ification as a witness by reason of con- 
viction of a crime so far as civil 
practice is concerned. State v. Fol- 
ey, 15 Nev. 64, 37 Am.R. 458. 


{c] In New York (1) the disquali- 
fication of 2 Rev. St. p 701 § 23, that 
no person sentenced on a conviction 
for a felony shall be competent to 
testify in any cause, matter, or pro- 
ceeding, civil or criminal, unless par- 
doned, extended to all cases where the 
declaration is to be used in a judicial 
proceeding for the purpose of es- 
tablishing or proving some fact (Peo- 
ple v. Robertson, 26 How.Pr. 90), (2) 
and it applied to both written and oral 
evidence (People v. Robertson, su- 
pra). (3) It was not limited to tes- 
timony or evidence on trial of causes 
between parties, but applied to all 
matters, civil and criminal. People 
v. Robertson, supra. 


[d] In Texas (1) under Vernon 
Code Cr. Proc. Annot. (1916) art 788, 
making a convicted felon incompetent 
to testify, a defendant who pleaded 
guilty was properly permitted to tes- 
tify against codefendants before the 
same jury to which he submitted the 
plea prior to return of verdict on plea 
and entry of final judgment of convic- 
tion against him. White v. State, 257 
S.W. 542,96 Tex.Cr. 394. (2) Under 
Code Cr.’ Proc. (1911) art. 788, an’ un- 
pardoned convict is disqualified as a 
witness. Richardson v. State, 276 S. 
W. 270, 101 Tex.C¥r. 467; Duncan v. 
State, 255 S.W. 729, 96 Tex.Cr. 22: 
Watts v. State, 148 S.W. 310, 67 Tex. 
Cr. 4. (3) The object and purpose of 
the statute is twofold: First, the con- 
victed felon is rendered incompetent 
to testify as a part of the penalty for 
his crime; and second, he is rendered 
incompetent beeause his conviction 
is taken as conclusive that he is un- 
worthy of belief, and, being so, the 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 133] 


been pardoned is incompetent as a witness, under 
However, in a number of jurisdic- 
tions the common-law rule of incompetency as a re- 


such statutes.?2 


public-is entitled to be _ protected 
against his testimony. Richardson v. 
State, supra. (4) The disqualification 
imposed by the statute cannot be re- 
moved by time. Corzine vy. State, 226 
S.W. 686, 88 Tex.Cr. 340. (5) Under 
White Code Cr. Proc. Annot. art 768 
subd 3, declaring a person convicted 
of a felony to*be disqualified from 
testifying as a witness, it is imma- 
terial when the conviction occurred. 
coe v. State, 147 S.W. 2438, 66 Tex. 
r. 400. 


32. See statutory provisions; 
ease infra this note. 


[a] In Texas, in a criminal prose- 
cution, a witness for the state, who 
admitted that he was an escaped con- 
viet and had never been pardoned, was 
erroneously permitted to testify over 
defendant’s objection. Joiner Vv. 
State, 232 S.W. 333, 89 Tex.Cr. 408. 


33. See statutory provisions; and 
eases infra this note. 


{a] In Alabama (1) Pamph. Acts 
(1882-1883) p 146 removed infamy, 
except as to a conviction of perjury 
and subornation of perjury, as an ob- 
jection to the competency of witness- 
es., Clifton v.. State; 73 Ala. 473... (2) 
Statutes providing for the taking of 
depositions of convicts in the peni- 
tentiary do not affect their compe- 
tency. Planters’ etc., Ins. Co. v. Tun- 
stall, 72 Ala. 142. (3) Deposition of 
person confined in jail see Depositions 
§ 20. 


[b] In Arkansas (1) under Craw- 
ford & M. Dig. § 4145, convicts are not 
disqualified as witnesses in any ac- 
tion, eivil or criminal. Combs v. 
State, 260 S.W. 736, 163 Ark. 550; 
Johnson v. State, 238 S.W. 23, 152 Ark. 
218. (2) While under Mansfield Dig. 
§ 2858, providing that all persons ex- 
cept those enumerated in the next sec- 
tion shall be competent to testify in a 
civil action, and § 2859, providing that 
persons convicted of a capital offense, 
or of perjury, Subornation of perjury, 
burglary, robbery, larceny, receiving 
stolen goods, forgery, or counterfeit- 
ing are incompetent to testify, except 
by consent of the parties, the com- 
mon-law disqualification as to all in- 
famous crimes except those enumerat- 
ed has been removed as to civil causes 
(Warner v. State, 44 Ark. 122), (3) 
the statute does not apply to criminal 
cases (Ransom v. State, 4 S.W. 658, 
49 Ark. 176; Warner v. State, supra). 
(4) However, the act of March 24, 
1885, permitting a person charged 
with crime to testify in his own be- 
half, qualifies as a witness a defend- 
ant who is on trial, although he would 
be incompetent in any other case by 
reason of a previous conviction of 
crime. Ransom v. State, supra. 


{c] In California, under Code Civ. 
Proc. §§ 1878-1881, convicted felons 
are competent witnesses. People vy. 
Willard, 28 P. 585, 92 Cal. 482. 


{d] In Georgia (1) under Pen. Code 
§ 1054, conviction of crime does not 
render a witness incompetent. Chor- 
an v. State, 95 S.E. 531, 22 Ga.App. 
tiger. Wander iCly.s Code (1910), § 
5858, the conviction of a witness of a 
felony, irrespective of where it was 
had, does not render him incompetent 
(Bowers v. Southern Ry. Co., 73 S.E. 
677, 10 Ga.App. 367), (3) in view of 
the rule (see supra § 110) (4) that 
the competency of witnesses is deter- 
mined by the law of the forum (Bow- 
ers v. Southern Ry. Co., supra). (5) 
Under Civ. Code (1895) § 5294, a per- 
son convicted of crime is not incom- 

| 
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petent as a witness. Stone v. State, 
45 S.E. 630, 118 Ga. 705, 98 Am.S.R. 


145; ‘Dixon ws State, 42 S:B. 357, 116 
Ga. 186. 
[e]. Im Mlinois prisoners brought 


from prison and permitted to run at 
large are competent witnesses even 
though the officers permitting them 
to run at large are liable to prosecu- 
tion under statute for the escape. 
People v. Niles, 133 N.E. 252, 300 Ill. 
458, 37 A.L.R. 1284. 


if] In Indiana (1) Burns St. An- 
not. (1908) §§ 529, 530, providing that 
in all questions affecting the credi- 
bility of a witness his general moral 
character may be given in evidence, 
and that any fact which might hereto- 
fore be shown to render a witness in- 
competent may be shown to affect his 
credibility, were evidently enacted in 
view of, and to remove, the ban of 
Rev. St. (1843) p 999, defining infa- 
mous crimes and rendering those con- 
victed of the defined crimes incom- 
petent to testify. Dotterer v. State, 
88 N.E. 689, 172 Ind. 357, 30 L.R.A. 
N.S. 846. (2) Felons are competent 
witnesses. Fritch v. State, 155 N.HE. 
257;)199 Ind: 89:. (3) 2) Rev. St. (1852) 
p 80 § 288 removed all objection to 
the competency of a witness by rea- 
son of any incapacity from crime. 
Muir v. Gibson, 8 Ind. 187. 


[g] In Kansas (1) while Code Civ. 
Proc. § 319 (Gen. St. [1915] § 7219), 
providing in part that no person shall 
be disqualified as a witness in any 
civil action or proceeding by reason 
of his conviction of a crime, changes 
the common-law rule of disqualifica- 
tion (State v. Clark, 56 P. 767, 60 Kan. 
450), (2) since Code Cr. Proc: § 215 
(Gen. St. [1915] § 8130) does not con- 
tain a similar provision, the common- 
law rule of disqualification prevails 
as to criminal cases (State v. Clark, 
supra). 


{h] In Louisiana (1) in view of 
Act (1916) No. 157 § 1, providing that 
a competent witness in any proceed- 
ing, civil or criminal, is a person of 
proper understanding, the fact that 
a person has been charged with a 
erime (State v. Davis, 97 So. 449, 154 
La. 295), (2) or convicted. of a crime 
(State v. Davis, supra), does not af- 
fect his competency as a witness. 


{i] Im Maine L. (1861) c 53, pro- 
viding that no person shall be incom- 
petent to testify in any court or pro- 
ceeding at law in consequence of hav- 
ing been convicted of any criminal of- 
fense, removed all incompetency, 
whether from infamy or civil death. 
Woodman v. Churchill, 51 Me. 112. 


[i] In Massachusetts, 

(1852) ec 312 § 60, providing that no 
person shall be excluded from giving 
evidence by reason of incapacity from 
crime, prisoners under sentence for 
any crime are competent witnesses. 
Newhall v. Jenkins, 2 Gray 562. 


{k] In Missouri (1) the fact that 
witnesses were serving jail sentences 
but were discharged as an inducement 
to testify does not affect their com- 
petency. State v. Miller, 300 S.W. 
765, 318 Mo. 581. (2) Under Rev. St. 
(1909) § 6383, that a witness has been 
convicted of felony does not go to his 
competency. Foege v. Woestendiek, 
212 S.W. 411, 201 Mo.App. 382. (3) 
Rev. St. (1909) § 2891, providing that 
one sentenced to penitentiary for life 
shall be deemed civilly dead; § 4504, 
attaching certain disqualifications to 
conviction for murder; § 4631, for- 
feiting citizenship of persons convict- 
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sult of a conviction of an infamous crime has been 
abrogated or greatly modified by statute,?* not only 
on account of a more humane disposition to abate 


ed of certain offenses; § 4673, attach- 
ing disqualifications to conviction of 
other offenses; and § 4875, disfran- 
chising certain convicts, do not ren- 
der such person incompetent to tes- 
tify, in view of Rev. St. (1909) § 6383, 
making a convict a competent wit- 
ness. State v. Hill, 201 S.W. 58, 273 
Mo. 329. (4) The manifest purpose of 
the statute of 1895, now Rev. St. 
(1899) § 4680 (St. Annot. [1906] p 
2549), providing in part that any per- 
son who has been convicted of a crim- 
inal offense is, notwithstanding, a 
competent witness, was, among others, 
to remove the disability from persons 
convicted of past offenses against the 
eriminal law. State *. Landrum, 106 
S.W. 1111, 127 Mo. 653. (5) It should 
not be given a retrospective effect. 
State v. Landrum, supra. (6) The ef- 
fect of Revision (1879) § 1378, in 
dropping the sections of the prior 
statute rendering persons convicted 
of certain felonies incompetent to be 
sworn as witnesses, was to remove 
the permanent disability to be sworn 
as witnesses. State v. Landrum, su- 
pra; Ex p. Marmaduke, 4 §.W. 91, 98, 
91 Mo. 228, 60 Am.R. 250 [per Black, 
J.J. (7) Under the rule that statutes 
are to be construed as having only a 
prospective operation, and not as op- 
erating retrospectively, in the absence 
of a contrary intention (State v. 
Grant, 79 Mo. 113, 49 Am.R. 218 [overr 
as to other holding State v. Taylor, 
35 S.W. 92, 154 Mo. 109]), 
sion of 1879 having no implied retro- 
active effect (State v. Landrum, su- 
pra; State v. Sutherland, 1 S.W. 753; 
State v. Grant, supra [overr as to 
other holding State v. Taylor, supra]), 
(9) a person convicted so as to be dis- 
qualified by Gen. St. (1865) c 20 § 66, 
providing that a person convicted of 
one of specified offenses should be 
incompetent to be sworn as a witness, 
is not made competent by reason of 
the omission of the words “to be 
sworn as a witness’’ in Revision of 
1879 (State v. Grant, supra [overr as 
to other holding State v. Taylor, su- 
pra]). (10) Retrospective construc- 
tion of statutes see Statutes § 692. 


[1] In New Jersey (1) although 
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(8) Rey 1-9 


Patterson L. p 401 (Act June 7, 1779) . 


provided that no person convicted of 
enumerated crimes shall be admitted 
as a witness unless first pardoned 
(State v. Henson, 50 A. 468, 616, 66 N. 
J.Law 601), (2) under 2 Gen. St. p 
1398, § 8, providing that a defendant 
shall be admitted to testify as a wit- 
ness if he offers himself as witness, 
defendant in a criminal case is an ex- 
ception to the statutory prohibition 
(State v. Henson, supra). (3) In any 
event, since 2 Gen. St. p 1398 § 8 was 
repealed in 1874 (3 Gen. St. p 3194) 
and 2 Gen. St. p 1397 § 1, enacted so 
as to provide that conviction of crime 
should be shown to ajfect the credit 
of a witness, and that no person of- 
fered as a witness in any action or 
proceeding of a civil or criminal] na- 
ture shall be excluded by reason of 
his having been convicted of crime, 
a defendant who offers himself as a 
witness is competent. 
son, Supra. 


[m] In New York (1) in view of 
Code Civ. Proc. § 832, and Pen. Code 
§ 714, a convict is just as competent 
as any other person to testify in any 
civil or criminal proceeding. Derrick 
v. Wallaee, 112. N.E. 440, 217. N.Y. 
520; People v. Sebring, 35 N.Y.S. 237, 
14 Misc. 31, 9-N.Y.Cr. 545... (2). This 
competency is not limited in any way. 
People v. Sebring, supra. (3).The 
witness may be allowed to explain the 
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somewhat the severity of punishment, but from ne- 
cessity, as it was found that the admission of this 
character of testimony was of more practical value 
to the administration of justice than the addition of 
infamy with its consequent deprivation of civil 


rights.*4 


{§ 184] (2) Particular Offenses?®—(a) At Com- 
While it has been said that it is a prereq- 


mon Law. 


circumstances of the case in which 
he was convicted. Sacia v. Decker, 1 
N.Y.Civ.Proc. 47 [aff 10 Daly 204, 1 
N.Y.Civ.Proc. 54]. (4) Code Civ. Proc. 
§ 832, as amended in 1879, providing 
that a person who has been’ convicted 
of a crime or misdemeanor is not- 
withstanding a competent witness in 
a civil or criminal action, or special 
proceeding, referred to, and removed, 
the repealed disqualification imposed 
by 2 Rev. St. p 701, § 23, conviction 
and sentence producing merely a Sin- 
gle disqualification, and not two sep- 
arate ones. People v. McGloin, 91 N. 
New 241, aid; AbbiN:Cas. 22, oi6: IN. Y, 
Wkly.Dig. 255, 1 N.Y.Cr. 154 [aff 28 
Hun 150, 15 N.Y.Wkly.Dig. 138, 1 N.Y. 
Cr. 105]. (5) However, prior to the 
amendment of 1879 (L. [1879] ¢ 542), 
Code Civ. Proc. § 832 did not apply 
to criminal cases and so did not. re- 
move the disqualification imposed by 
Rev. St. p 701 § 23. Perry v. People, 
86 N.Y. 353, 62 How.Pr. 148. 


{[n] In North Carolina (1) under 
the statute of 1866, providing that no 
one shall be held incompetent as a 
witness on account of crime, the 
crime referred to is one of which he 
has been ascertained to be guilty. 
State v. Harston, 63 N.C. 294. (2) 
By reason of such statute, a person 
convicted of a felony and under sen- 
tence of death is competent to testify. 
Hs spas tarris; 73) NC. 603." State: Vv. 
Harston, supra. 


[o] In Oklahoma (1) both under 
the law in force in the Territory of 
Oklahoma (Hawkins v. United States, 
108 PB. 561, 3 Okl.Cr. 651) (2) and the 
state constitution, extending such law 
of the Territory to the state of Okla- 
homa (Hawkins v. United States, su- 
pra) no person is disqualified as a wit- 
ness by reason of his conviction for 
crime. (3) Since St. (1893) § 4209 
provides that no person shall be dis- 
qualified as a witness in any civil ac- 
tion or proceeding by reason of his 
conviction of a crime, and § 5207 
makes the rules of evidence in civil 
cases applicable also to criminal cas- 
es except as otherwise provided, the 
fact that a person has been convict- 
ed of a felony and sentenced for life 
does not make him incompetent. 
Martin v. Territory, 78 P. 88, 14 Okl. 
598. (4) Nor does § 2578, providing 
that a person sentenced to impris- 
onment in the territorial prison for 
life is thereby deemed civilly dead, 
affect this rule, as such section has 
no application to the right of the 
person to testify. Martin v. Terri- 
LOGY. w SUDLA wy Ee LICey Ve wtate, 13 PR; 
1102, 9 OkI-Cr. 359. 


[p] In Wennessee, in view of Acts 
(1887) c 79 § 1, providing that in the 
trial of all indictments, present- 
ments, and other criminal proceedings 
in any of the courts of this state the 
party defendant thereto may at his 
own request, but not otherwise, be a 
competent witness to testify therein, 
a defendant in a criminal case is not 
incompetent by reason of infamy. 
Morgan v. State, 7 S.W. 456, 86 Tenn. 
472. 
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uisite to the disqualification of a witness, on the 
ground of his conviction of an offense, that such of- 
fense should have been of erimen falsi,?® and that in 
order for the crime to be infamous so as to disqual- 
ify it is not only necessary that it should involve 


falsehood or fraud, but it should be of such a nature 
as to make it probable that the party committing the 


[a] In Texas (1) under Code Cr. 
Proc. (1925) art 708, as amended by 
Acts 39th Leg. (1st Called Sess.) 


(1926) ec 138, an unpardoned convict 
not incarcerated in a penitentiary at 
the time of the trial has the same 
rights as a pardoned convict so far as 
competency to testify is concerned. 
Brunett v. State, 26 S.W.(2d) 208, 114 
Tex.Cr. 244. (2) Hence the mere fact 
that the person is a convict does not 
disqualify him as a witness. Fitz- 
gerald v. State, 39 S.W.(2d) 47, 118 
Tex.Cr. 64; Spann vy. State, 32 S.W. 
(2d) 455, 116 Tex.Cr. 268. (3) How- 
ever, in view of Acts 39th Leg. (1st 
Called Sess.) (1926) c 13, by virtue of 
which the testimony,of convicts con- 
fined in a penitentiary or a state farm 
might be received when material and 
the offense committed in the peniten- 
tiary or state farm, an unpardoned 
convict incarcerated in a penitentiary 
or state farm is incompetent. Bru- 
nett v. State, supra. (4.2 As, the 
amendment took effect June, 1925, a 
person convicted of a felony subse- 
quent to such date is competent. 
Horn v. State, 292 S.W. 227, 106 Tex. 
Cr. 190. (5) Since such amendment, 
as applied to those convicted prior 
to its enactment, is invalid as an at- 
tempted infringement by the legisla- 
ture on the power to pardon given ex- 
clusively to the governor by Const. 
art 4 § 11 (Underwood v. State, 12 S. 
W.(2d) 206, 111 Tex.Cr. 124, 63 A.L.R. 
978), (6) a convict convicted prior 
to the enactment of such amendment 
is disqualified (Fitzgerald v. State, su- 
pra; Spann v. State, supra; Under- 
wood y. State, supra). (7). Legisla- 
tive invasion of executive pardoning 
power in general see Constitutional 
Law § 322. (8) Pardoning power as 
vested in governor see Pardons § 10. 
(9) So, also, under Code Cr. Proc. art 
788, aS amended by L. (1925) c¢ 27, so 
as to provide in part that all persons 
shall be competent to testify in crim- 
inal cases except those convicted of 
a felony and who are confined in a 
penitentiary, an unpardoned convict 
has the same right to testify as a par- 
doned one, provided he is not incarcer- 
ated in a penitentiary at the time of 
trial. Alexander v. State, 281 S.W. 
852, 103 Tex.Cr. 620. (10) An indict- 
ment for a felony does not render a 
witness incompetent. Wright v. 
State, 3 S.W.(2d) 804, 109 Tex.Cr. 164. 
(11) Since Gen. L. 21st Leg. 37 (Act 
April 4, 1889), providing that any de- 
fendant in a criminal action shall be 
entitled to testify in his own behalf, 
expressly repealed Code Cr. Proc. art 
730 subd 4, disqualifying defendant, a 
defendant previously convicted of a 
felony is competent to testify in his 
own behalf, even though Code Cr. 
Proc. art 730 subd 5 declares as in- 
competent to testify all persons who 
have been, or may be convicted of fel- 
ony. Williams v. State, 12 S.W. 1103, 
28 Tex.App. 301. 


{r] In Utah the repeal of Civ. 
Pract. Act § 378, providing that per- 
sons against whom judgment has 
been rendered on a conviction for a 
felony, unless pardoned, or unless re- 
versed, shall not be witnesses, also 


offense was devoid of truth and insensible to the ob- 
ligations of an oath,*7 and one convicted of a crime 


LA 


incapacitated them in criminal cases, 
in view of the criminal procedure act 
of 1878 provision that the rules for 
determining the competency of wit- 
nesses in civil actions are applicable 
also to criminal actions and proceed- 
ings, except as otherwise provided. 
Hopt v. Utah, 4 S.Ct.202, 110 U.S. 574, 
28 L.Ed. 262. 


[s] In Virginia the disability as 
witness imposed by 1 Rey. Code § 1, 
providing that no person convicted of 
treason, murder, or other felony what- 
soever shall be admitted 4s a witness 
in any case whatsoever, unless first 
pardoned or unless he has received the 
punishment to be inflicted, is modified 
by § 60, giving a judge power to bring 
offenders and witnesses into court, 
and providing expressly that the same 
persons shall be competent witnesses 
in each court. Johnson y. Com., 
Gratt. (43 Va.) 581. 


[t] In West Virginia (1) while 
Code (1923) c 152 § 17 has enacted the 
common-law rule of disqualification 
as witness of a person convicted of a 
crime, it expressly changes such rule 
by allowing a felon, except when con- 
victed of perjury, to testify by leave 
of court. State v. Spurr, 130 S.E. 81, 
100 W.Va. 121. (2) Such statute is 
in derogation of the common law, and 
must be strictly construed. State v. 
Spurr, Supra. 


[u] In Wisconsin Rev. St. (1878) § 
4073, providing that a person who has 
been convicted of a criminal offense 
is notwithstanding a competent wit- 
ness, applies to all convicts, whether 
in or out of prison. Sutton v. Fox, 13 
N.W. 477, 55 Wis. 531, 42 Am.R. 744. 


[v] In England 6 & 7 Vict. c 85 § 
1, providing in part that no person 
offered as a witness.Shall hereafter be 
excluded by reason of incapacity from 
crime from giving evidence, does not 
restore the capacity as a witness of a 
person civilly dead by reason of being 
attainted and sentenced to death. 
Reg. v. Webb, 11 Cox C.C. 133. 


[w] In Manitoba, in view of Code 
§ 10338, providing that no confession, 
verdict, inquest, or judgment of or 
for any treason or indictable offense 
or felo de se shall cause any attain- 
der, and Code § 977, authorizing the 
court or judge to order the production 
of any prisoner when such prisoner is 
required in any criminal court, a per- 
son under sentence of death is a com- 
petent witness. Rex v. Kuzin, 25 
Man. 218. 


34. State v. Hill, 201: S.W. 58, 273 
Mo. 329. 


35. General rule at common law 
as to disqualification as witness of 
person convicted of infamous crime 
see Supra § 132. 4 


36. State v. Laboon, 92 S.BH. 622, 
107 S.C. 275, L.R.A.1917F 896. 


see falsi” see Criminal Law § 
12. 


Offenses included see Criminal Law 
§ 12 note 9 [b]. 


37. State v. Laboon, 92 S.E. 622, 
107 S.C. 275, L.R.A.1917F 896. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 134] 


of the species of crimen falsi is incompetent to tes- 
tify,®8 it is well settled that one convicted of trea- 
son,®® premunire,?° and felony*! is likewise incom- 
petent to testify. So a person convicted of arson,*? 


WITNESSES 


barratry,*® bribery,** burglary,*® conspiracy,*® con- 


38. 
2OUBNA Sat, L25%C: CrAwe th: 
United States, 193° EB. 8, 114 'C.C.A. 
HAS see, Seve Sims, LEMS LOOS ss UTS: 
v. Barefield, 23 F. 136; U.S. v. Block, 
24 F.Cas. 14,609, 4 Sawy. 211. See 
Ex parte Wilson, 5 S.Ct. 935, 114 U. 
So 417, 29 .eds 89. (dictum). 


Ala.—Clifton v. State, 738 Ala. 472; 
Cheatham v. State, 59 Ala. 40; Harri- 
son vy. State, 55 Ala. 239; Moore v: 
State, 67 So. 789,-12 Ala.App. 243. 


Iowa.—Mahanke vy. Cleland, 41 N. 
W. 53, 76 Iowa 401. 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. 


Mass.—Com. v. Dane, 8 Cush. 384; 
Utley v. Merrick, 11 Metc. 302; Dom. 
Rex vy. Pourksdorff, Quincy 104. 


N.H.—Little v. Gibson, 39 N.H. 505. 


N.Y.—People v. Whipple, 9 Cow. 
ROT 


Ohio.—Webb v. State, 29 Ohio St. 
351. 


Pa.—Schuylkill County v. Copley, 
67 Pa. 386, 5 Am.R. 441. See Com. v. 
Shaver, 3 Watts & S. 338; Hess v. 
Hess, 8 Pa.Dist. 451, 454 [quot Abbott 
L.D.]; Bailey v. Bailey, 26 Pa.Co. 553 
(all three cases dictum). 


S.C.—State v. Jeffcoat, 146 S.H. 95, 
148 S.C. 322,-323 [cit Cyc]; State v. 
Green, 26 S.E. 234, 48 S.C. 136. 


Va.—Barbour v. Com., 80 Va. .287. 


W.Va.—State v. Spurr, 130 S.B. 81, 
100 W.Va.121. 


Eng.—In re Ville de Varsovie, 2 
Dods. 174, 165 Reprint 1452; Rex v. 
Priddle, 1 Leach 442, 168 Reprint 323. 


See Butler v. Wentworth, 24 A. 456, 
84 Me. 25, 17 L.R.A. 764 (dictum). 


39. U.S.—Maxey v. United States, 
QO Bee oes hep C.C.A. Tl; )kediner Vv. 
United States, 193 F. 8, 114 C.C.A. 128; 
ie Shaves Sims, 160) -10085-—Un. So «ve 
Barefield, 23 F.'136; U. S: v. Block, 
JAE. Cas.) 14,609; 4 Sawy, 211. See 
Ex parte Wilson, 5 S.Ct. 935, 114 U.S. 
417, 29 L.Ed. 89 (dictum). 


Ala.—Cheatham v. State, 59 Ala. 40; 
Harrison vy. State, 55 Ala. 239. 


Iowa.—Mahanke vy. Cleland, 41 N.W. 
53, 76 Iowa 401. 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. 


Mass.—Com. v. Dame, 8 Cush. 284; 
Utley v. Merrick, 11 Metc. 302. 


U.S.—Maxey v. United States, 
Keliher v. 


N.H.—Little v. Gibson, 39 N.H. 505; 
Lyford v. Farrar, 31 N.H. 314. 
N.Y.—People v. Whipple, 9 Cow. 


707. 

Pa.—Schuylkill County v. Copley, 
67 Pa. 386, 5 Am.R. 441. See Com. 
v. Shaver, 3 Watts & S. 338; Hess v. 
Hess, 8 Pa.Dist. 451, 454 [quot Abbott 
L.D.J]; Bailey v. Bailey, 26 Pa.Co. 553 
(all three cases dictum). 


S.cC.—State v. Jeffcoat, 146 S.E. 95, 
148 S.C, 9322, 3238 [icit’ Cyc]. 

Va.—Barbour v. Com., 80 Va. 287. 

W.Va.—State v. Spurr, 130 S.E. 81, 
100 W.Va. 121. 

See Butler v. Wentworth, 24 A. 456, 
84 Me. 25, 17 L.R.A. 764 (dictum). 


40. Lyford v.,Farrar, 31 N.H. 314, 
316 [cit Coke Litt. 6, b] (law in Eng- 
land). n 


Defined see 49 C.J. p 1316 text and 
note 10. 


41. U.S.—Maxey v. United States, 
207 Be 32%, 02> C.C. Ac UUs Keliher ve 
United States, 193 F. 8, 114 C.C.A. 128; 
WE RS) Van Sabasye6l hy LOO Se enmioe os 
Block, 24 F.Cas. 14,609, 4 Sawy. 211. 
See Ex parte Wilson, 5 S.Ct. 935, 114 
U.S. 417, 29 L.Ed. 89 (dictum). 


Ala.—Clifton v. State, 73 Ala. 472; 
Cheatham v. State, 59 Ala. 40; Har- 
rison v. State, 55 Ala. 239; Moore v. 
State, 67 So. 789, 12 Ala.App. 243. 


Ga.—Stone v. State, 45 S.E. 630, 118 
Ga. 705, 98 Am.S.R. 145. 


Iowa.—Mahanke vy. Cleland, 41 N.W. 
53, 76 Iowa 401. 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. 


Mass.—Com. v. Dame, 8 Cush. 384; 
Utley v. Merrick, 11 Metc. 302. 


N.H.—Little v. Gibson, 39 N.H. 505; 
Lyford v. Farrar, 31 N.H. 314. 


aa ee v. Whipple, 9 Cow. 
707. 


Pa.—Schuylkill County v. Copley, 
67 Pa. 386, 5 Am.R. 441. See Com. v. 
Shaver, 3 Watts & S. 338; Hess v. 
Hess, 8 Pa.Dist. 451, 454 [quot Ab- 
bott L.D.]; Bailey v. Bailey, 26 Pa. 
Co. 553 (all three cases dictum). 


S.C.—State v. Jeffcoat, 146 S.E. 95, 
148 SiC. 322) 9328 Lcit. Cye];.— State: v. 
Green, /26 S.H. 234, 48 S.C. 136. See 
ry v. Anthony, 12 S.C.L. 285 (dic- 
tum). 


Va.—Barbour v. Com., 80 Va. 287%. 


W.Va.—State v. Spurr, 130 S.E. 81, 
100 W.Va. 121. 


See Butler v. Wentworth, 24 A. 456, 
84 Me. 25, 17 L.R.A. 764 (dictum). 


[a] Wife of a person jointly in- 
dicted with another is not rendered 
incompetent as a witness at the other 
person’s trial by her husband’s con- 
viction of a felony. See State v. An- 
thony, 12 S.C.L. 285 (dictum). 


42. Harrison v. State, 55 Ala. 239. 


Arson at common law as feiony see 
Arson § 1. 


43. Rex vy. Ford, 2 Salk. 690, 91 Re- 
print 585. 


Generally see Barratry 7 C.J. p 925. 


44. See Com. v. Shaver, 3 Watts & 
S..(Pa.) 338 (dictum): 


Bribery in general see Bribery 9 
Ce pu4ow: 


45. Tom Love Grocery Co. v. Mary- 
land Casualty Co., (Tenn.) 61 S.W. 
(2d) 672. 


; Burglary as felony see Burglary § 


46. Rex v. Priddle, 1 Leach 442, 
168 Reprint 323. 


Conspiracy as crime in general see 
Conspiracy §§ 9-97. 


a7... Us Sy va Rorter, 27 ECassNo; 
16,072, 2 Cranch C.C. 60. Contra Bick- 
ro Ex’rs v. Fasig’s Adm’r, 33 Pa. 


Conspiracy to defraud creditors in 
general see Conspiracy § 382. 

48. Bushel v. Barrett, R. & M. 434, 
ote... 190; Lil Reprint 1074. 

[a] Magnitude of judicial proceed- 
ing which it is attempted to obstruct 
is immaterial. Bushel vy. Barrett, R. 
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spiracy to defraud creditors,47 conspiracy to procure 
the absence of a witness,*® criminal libel,*® deal- 
ing with false weights and measures,°® forgery,>* 
larceny,®? whether grand®? or petit,°* military of- 


& M. 434, 21 E.C.L. 790, 171 Reprint 
1074. 


[b] That crime is visited with in- 
famous punishment is not necessary. 
Bushel v. Barrett, R. & M. 434, 21 E. 
CL. 790; 171, Reprint, L0%4, 


As within species of crimen falsi 
see Criminal Law § 12. 


49. Rex v. Crosby, 2 Salk. 689, 91 
Reprint 584. Compare infra text and 
note 66. 


Generally see Libel and Slander § 
631 et seq. 


50. Moore v. State, 67 So. 789, 12 
Ala.App. 243. 
Use of false weights or measures 


in general see Weights and Measures 
§§ 17-21. 


51. Perkins v. Stevens, 24 Pick. 
(Mass.) 277; Poage v. State, 3 Ohio 
St. 229; Webster v. Mann, 56 Tex, 


119, 42 Am.R. 688; King v. Davis, 5 
Mod. 74, 87 Reprint 527. See Ex parte 
Wilson? 5 S'@t 935, 114eU Ss iio 


L.Ed. 89; Butler v. Wentworth, 24 A. 
456, 84 Me. 25, 17 L.R.A. 764 (both 
dictum). 


Forgery as infamous crime see For- 
gery § 1; Criminal Law § 11 


52. Planters’, etc., Ins. Co. v. Tun- 
stall, 72 Ala. 142; State v. Gardner, 1 
Root (Conn.) 485; Com. v. Keith, 8. 
Metc. (Mass.) 531. 


Larceny in general see Larceny 36 
C2 Dp W2ile 


«53. Werner v. State, 44 Ark. 122; 
State v. Clark, 56 P. 767, 60 Kan. 450; 
State v. Howard, 19 Kan. 507. ° 


[a] Basis of rule.—(1) In view of 
the rule (see Criminal Law § 11 text 
and note 6) (2) that any crime is in-« 
famous which is punishable by con- 
finement and hard labor in the peni- 
tentiary (State v. Clark, 56 P. 767, 60 
Kan. 450) (3) and the fact that grand 
larceny is puniShable by confinement 
and hard labor in the penitentiary 
(State v. Clark, supra), (4) one con- 
victed of grand larceny is infamous 
so as to be disqualified as a witness 
(State v. Clark, supra). (5) Grand lar- 
ceny as punishable by confinement 
and hard labor in penitentiary see 
Larceny § 581. (6) Moreover, under 
the rule (see Criminal Law § 11 text 
and note 7) (7) that whether a crime 
is infamous turns not on the punish- 
ment actually inflicted, but on the 
punishment which the court is au- 
thorized to impose (State v. Clark, su- 
pra), (8) a convict subjected to con- 
finement in the state penitentiary or 
in the state industrial reformatory at 
the discretion of the trial judge and 
actually sent to the reformatory is 
disqualified as a witness (State v. 
Clark, supra). 


“Grand larceny” see Larceny § 4. 


54, Ala.—Burns v. Campbell, 71 
Ala. 271; Sylvester v. State, 71 Ala. 
17; Cheatham v. State, 59 Ala. 40. 


Ark.—Werner v. State, 44 Ark, 122. 


SO eg cs Var Waraheieen Sun Nelle 


S.C.—State v. James, 15 S.C. 233, 


Eng.—Pendock v. Mackender, Wils. 
Crp, 18,9) “Reprint. eon: 


Contra Rex v. Pourkidorff, Quincy 
(Mass.) 104. 


_[a] Conviction of violation of mu- 
nicipal ordinance against obtaining 
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fense, by court martial,®* obtaining goods by false 
pretenses,°* perjury,°’ receiving stolen goods,°* the 
statutory offense of willfully driving an animal from 
its accustomed range with intent to defraud,°® utter- 
ing of counterfeit coin®® or forged securities,®! or 
seals,°? or passing counterfeit paper curreney,*®* is 
On the other hand, a per- 
son convicted of adultery,** assault and battery with 
intent to murder,®° criminal libel,®® disposing of crop 
while it is under lien,®? embezzlement,°* forgery in 
the second degree, with sentence to reformatory,®® 
manslaughter,’® statutory arson in third degree,‘ 
statutory felony of carnal knowledge of a woman 
statutory fraud on 
federal revenue laws, as to competency in state 


not a competent witness. 


child under sixteen years of age,7? 


goods, or any article of value, by false 
pretense, fraud, or violence and lar- 
ceny does not disqualify a person as 
Sa Cheatham v. State, 59 Ala. 
0. 


“Petit larceny” see Larceny § 4. 


55. Reed vy. U. S., 252 F. 21, 164 C. 
C.A. 133. 


Court martials in general see Army 
and Navy §§ 135-214. 


56. Ex parte Wilson, 
114 U.S. 417, 29 L.Ed. 89. 


Generally see False Pretenses §§ 
8-97. 

57. Moore v. State, 67 So. 789, 12 
Ala.App. 248. See State v. Anthony, 
12 S.C.L. 285 (dictum). 

[a] Wife of person jointly indict- 
ed with another is not rendered in- 
competent as a witness at the other 
person’s trial by her husband’s con- 
viction of perjury. See State v. An- 
thony, 12 S.C.L. 285 (dictum). 

Perjury in general see Perjury 48 
(CkAloigs Sones, 

58. | ‘Com! a/'vi os Rogers,) "7. ) iMete; 
-(Mass.) 500, 41 Am.D. .458; State v. 
Dodson, 14 S.C. 628.. See Bailey v. 
Bailey, 26 Pa.Co. 553 (dictum). 


Nature of offense see Receiving Sto- 
len Goods § 1 

59. Woods v. State, 10 S.W. 108, 
26 Tex.App. 490. 

Offense generally see Animals § 250. 

60. Moore v. State, 67 So. 789, 12 
Ala.App. 243. See Ex parte Wilson, 


5 S.Ct. 935, 114 U.S. 417, 29 L.Ed. 89 
(dictum). 

As offense in general see Counter- 
feiting §$§ 27-35. 


61.. See Ex parte Wilson, 5 S.Ct. 
935, 114 U.S. 417, 29 L.Ed. 89 (dic- 
tum). 


62. Moore y. State, 67 So. 789, 12 
Ala.App. 243. 


63. Hoffman v. Coster, 
(Pa.) 453. 


64. Little v. Gibson, 39 N.H. 505. 
Generally see Adultery 2 C.J. p 19. 


65. U.S. v. Brockius, 24 F.Cas.No. 
14,652, 3 Wash.C.C. 99. 

Generally see Assault and Battery 
deCrdes Dp, 608. 

66. Campbell v. State, 23 Ala. 44, 
Compare supra text and note 49. 

Generally see Libel and Slander § 
631 et seq. 

67. State v. Green, 26 S.E. 234, 48 
S;Gy 136. 
Disposition of property under lien 

criminal offense in general see 


5 §.Ct. 935, 


2 Whart. 


as 


WITNESSES 


Liens § 48, 
68. U.S. v. Sims,.161 F., 1008. 
[a] Conviction of statutory em- 


bezzlement not amounting to larceny 
does not make the convict incompe- 
tent as a witness. Planters’, etc., Ins. 
Co. v. Tunstall, 72 Ala. 142; Schuyl- 
kill County v. Copley; 67 SPa. 386, 5 
Am.R. 441, 


Embezzlement in general see Em- 
bezzlement 20 C.J. p 405. 


69. Rosen v. U. S., 237 F. 810, 152 
CG. Aw 52 a fafi 338. S.Ct. 1148, 245. UsS. 
467, 62 L.Ed. 406]. 


70. State v. Laboon, 92 S.E. 622, 
107 SiGe 2277.5, SI. REALL OU TE -8 916. 


Generally see Homicide §§ 110-150. 
71. Harrison v. State, 55 Ala. 239. 
In general see Arson § 1. 


72. State v. Jeffcoat, 146 S.E. 95, 
148 S.C. 322. 


Offense in general see Rape § 2. 


73. Cooper Grocery Co. v. Neblett, 
(Tex.Civ.App.) 203 S.W. 365 [rev on 
other grounds (Commn.App.) 221 S.W..' 


963]; Kain v: Angle, 69 S.H. 355, 111 
Va. 415. 
74. Keliher v. United States, 193 


B28) D4 CsCPAR 128. 


Misapplication of national bank 
funds by officers as criminal offense 
see Banks and Banxing § 685, 


75. Com. v. Murphy, 3 Pa.L.J. 290, 
bp Pa luda. 


Receiving stolen goods in general 
see Receiving Stolen Goods 53 C.J. 
p 500. 

76. Golden v. Kovner Building & 
Loan Ass’n, 143 A. 708, 156 Md. 167; 
ee v. Merrick, 11 Méte. (Mass.) 

Obtaining goods by faise pretense 
in general see False Pretenses § 8 
et seq. 

Ts 


78. 
63. 


See Weapons § 11. 


State v. Randolph, 24 Conn. 


Prostitution as statutory offense 
see Prostitution § 5. 


79. Holloway v. Com., 11 Bush 
(Ky.) 344. 
[a] Yhat offense is declared infa- 


mous does not change the rule where 
the purpose of the infamy is to pun- 
ish the offender. Holloway v. Com., 
11 Bush (Ky.) 344. 


Offense of dealing, conducting, or 
carrying on game in general see Gam- 
ing § 174. 

80. Clifton’ v.. State, 73 Ala. 473% 
Com. v. Dame, 8 Cush. (Mass.) 384. 


[§§ 134-135 


eae 78 statutory misdemeanor of appropriation of 
national bank’s funds by officer,7* statutory misde-- 
meanor of receiving stolen goods, 75 statutory offense 
of obtaining goods by false pretenses,’® statutory of- 
fense of carrying concealed weapon,’’ statutory of- 
fense of common prostitution,’® statutory offense of 
dealing faro,’® statutory offense of obstructing pas- 
sage of railroad cars,®° statutory perjury in federal 
court as to witness in state court,®! or violation of 
Harrison Anti-Narecotic Act,®? is, nevertheless, a 
competent witness. 


[§ 135] (b) Under Statutes. 
qualification of persons convicted of infamous or 
specified crimes as witnesses®* has been applied to 
persons convicted of numerous offenses. ges 


The statutory dis- 


Under 


Obstruction of trains and tracks 
as criminal offense in general see 
Railroads §§ 2340-2348. 


81. Samuels v. Cont, 66 S.E. 222, 
110 Va. 901, 19 Ann.Cas. 380. 


Biatotery. perjury in gemeral see 
pene § 2 


82 M. Spring Drug Co. v. U. S., 
iP F, (2a) 852. 


oe generally see Poisons §§ 38— 
58. 


83. See supra § 133. 


84. See statutory provisions; 
cases infra this note. 


[a] In Arkansas Kirby Dig. § 3095, 
making persons convicted of larceny 
incompetent to testify except by con- 
sent of the parties, is inapplicable to 
criminal trials. ‘Turner v. State, 139 
S.W. 1124, 100 Ark. 19% 


{[b] In Florida (1) under the ex- 
press provision of Rev. St._§ 1096, a 
person convicted of the crime of lar- 
eceny in the courts of the state is dis- 
qualified as a witness. Singleton v. 
State, 21,So. 21, 38 Fla..297, 56 Am.S. 
R. 177, 34 L.R.A. 251. (2) McClellan 
Dig. § 7, providing that persons con- 
victed of murder, perjury, piracy, 
forgery, larceny, robbery, arson, etc., 
shall be excluded from being a wit- 
ness or from giving evidence either 
in person or by deposition in any suit 
or proceeding, civil or criminal, re- 
fers to the common-law crimes (Wil- 
liams v. Dickenson, 9 So. 847, 28 Fla. 
90), (3) so that a person convicted 
of the statutory offense of arson un- 
der L. (1868) ¢ 1687 § 4, not consti- 
tuting the common-law crime of ar- 
son, is not incompetent as a witness 
(Williams v. Dickenson, supra). 


[ec] In Indiana (1) while the dis- 
qualification of a person as a witness, 
by reason of Rev. St. (1888) p 79, 
formerly did not extend to one con- 
victed of forgery (Johnson v. State, 
2.Ind. 652), (2) the disqualification by 
reason of Rey. St. (1843) p 719 ex- 
pressly included forgery, as provided 
in Rev. St. (1843) p 999 (Johnson vy. 
State, supra). (3) However, the dis- 
qualification by reason of Rev. St. 
(1843) p 719 did not include one con- 
victed of petit larceny (Pruitt v. Mil- 
ler, 3 Ind. 16) (4) nor one convicted 
of ‘simple assault and battery (Glenn 
v. Clore, 42 Ind. 60)y¥ 


[ad] In Kentucky (1) one convict- 
ed of perjury is not competent to tes- 
tify Marcum v. Commonwealth, 4 
S.W.(2a) 728, 223 Ky. 881. (2) Since 
burglary is not mentioned in St. 
(19038). § 1180, providing that if any 
person be convicted of specified of- 
fenses he is disqualified from being a 

witness, a person convicted of bur- 
glary is a competent witness. TIlli- 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such statutes an indictment does not render the per- 
son incompetent as a witness,®° except, as expressly 
provided by statute, in the case of accomplices and 
The statutory abrogation or modi-_ 


codefendants.’® 


noig Cent. R. Co. v. McManus’ Adm’r, 
82 S.W. 399, 118 Ky. 780, 26 Ky.L. 675. 
(3) Under such statute a defendant 
in a criminal prosecution for homi- 
cide is debarred from testifying in 
his own behalf by a previous convic- 
tion of false swearing (Roberson v. 
Woodfork, 159 S.W. 798, 155 Ky. 206; 
Hinton v. Com., 121 S.W. 434, 134 Ky. 
511), (4) even though Code Cr. Proc. 
§ 223 provides that defendant on trial 
may testify in all criminal and penal 
prosecutions (Hinton v. Com., supra). 
(5) However, a person who had been 
convicted of murder is not incom- 
petent since the statute does not ap- 
ply. Brown v. Elk Horn Coal Cor- 
poration, 8 S.W.(2d) 404, 225 Ky. 288. 
(6) Under the reénactment of Gen. 
St. art 8 c 29 § 8, a person convicted 
of murder is a competent witness. 
Combs .v. Com., 25 S.W. 590, 15 Ky.L. 
660. (7) Grand larceny not being 
among those specially excluded by 
Gen. St. art 8 c 29 § 8, one convicted 
of such crime is not incompetent 
(Com. v. McGuire, 84 Ky. 57, 7 Ky.L. 
814), (8) and the same is true of a 
persoh convicted of manslaughter 
(Com. v. Minor, 13 S.W. 5, 89 Ky. 555, 
iL Ky. L. 7.75), 


[e] In Missouri (1) a person con- 
victed of grand larceny at a time 
when, by statute, such conviction dis- 
qualified him as a witness is not 


_changed in such respect by Revision 


of 1879. State v. Kirschner, 23 Mo. 
App. 349. (2) In view of Wagner St. 
67 p 465, providing that persons con- 
victed of specified crimes shall be 
incompetent to be sworn as witnesses, 
a person convicted of obtaining money 
under false pretenses is an incom- 
petent witness. Ritter v. Democratic 
Press Co., 68 Mo. 458. 


{f] In New York (1) under 2 Rev. 
§ 28, providing that no person 
sentenced on a conviction for felony 
shall be competent to testify in any 
cause, matter, or proceeding, civil or 
criminal, unless pardoned by the gov- 
ernor or by the legislature, but no 
sentence on a conviction for any of- 
fense less than a felony shall disqual- 
ify, a person convicted of the statu- 
tory crime of burglary in the third de- 
gree is incompetent as a witness. Peo- 
ple v. Park, 41 N.Y. 21, 1 Cow. 227 [aff 
1 Lans. 263]. (2) That he was sent 
to the House of Refuge and not to 
prison because of his age does not af- 
fect the rule. People v. Park, supra. 
(3) So such statutory disqualification 
does not include one convicted of petit 
Jarceny. People v. Shay, 10 Abb.Pr. 
413, 18 How.Pr. 538, 4 Park.Cr. 353 
[rev on other grounds 22 N.Y. 317]; 
Carpenter v. Nixon, 5 Hill 260. 


{[g] In Philippine Islands, under 
Act No. 1697 § 3, a person convicted 
of perjury is incompetent to testify. 
U. S. v. Pizarro, 27 Philippine 638. 


[h] In Texas (1) a witness, con- 
victed as a delinquent child, under 
Code Cr. Proc. (1925) art 1092, is not 
precluded from testifying. O’Rear v. 
State, 9 S.W.(2d) 338, 110 Tex.Cr. 490. 
(2) A person convicted of perjury 
prior to the amendment of Code Cr. 
Proc. (1925) art 708, providing that 
all persons who have been, or may be, 
convicted of felony in this state, and 
who are confined in the penitentiary, 
shall not be permitted to ‘testify in 
person in any court, for the state or 
for defendant, but their deposition 
may be taken by defendant as in other 
criminal cases ‘provided by law, by 
Acts 39th Leg, (1st Called Sess.) 


¢ 
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(1926) ¢ 138, is not a competent wit- 
ness. Pearson v. State, (Cr.) 57 S.W. 
(2d) 841. ()weSo 6 Coder: Uenoc: 
(1911) art 788 disqualifies one con- 
victed of felony as a witness. Barber 
v. State, 223 S.W. 457, 87 Tex.Cr. 585. 
(4) 'So, also, under such statute, a 
person who had served a penitentiary 
sentence for cattle stealing is incom- 
petent. Corzine v. State, 226 S.W. 686, 
88 Tex.Cr. 340. (5) Under Code Cr. 
Proc. (1895) art 768, a person convict- 
ed of illicit retail liquor dealing 
(Cabrera v. State, 118 S.W. 1054, 56 
Tex.Cr. 141) (6) and concealing smug- 
gled property (Cabrera v. State, su- 
pra) is not incompetent to testify in 
a state court. (7) Code Cr. Proc. art 
644 (Pase. Dig. art 3119), excluding 
all persons who have been, or may be, 
convicted of felony, does not disqual- 
ify a person convicted of the statu- 
tory misdemeanor of purchasing the 
hides of cattle without obtaining a 
written bill of sale as_ specified 
(Welsh v. State, 3 Tex.App. 114), (8) 
in view of the statutory definition of 
“felony” (see Criminal Law § 6 text 
and note 70) (9) that a felony is every 
offense which is punishable by death, 
or by imprisonment in the peniten- 
tiary either absolutely or as an alter- 
native (Welsh y. State, supra). (10) 
Under Code Cr. Proc. (1895) art 768, 
providing that all persons who have 
been convicted of felony, unless such 
conviction has been set aside, or un- 
less the convict has been pardoned, 
shall not be competent to testify, a 
witness who was serving a term in 
the penitentiary for participation in 
the offense of burglary with intent 
to commit theft for which defendant 
was then on trial was incompetent to 
testify that he was the guilty person, 
and that accused took no part in the 
burglary in question. Bradford v. 
State, 1388 S.W. 118, 62 Tex.Cr. 424. 


[iJ] In Virginia (1) under Code 
(1904) § 3398, providing that, except 
where it is otherwise expressly pro- 
vided, a person convicted of felony 
should not be a witness, unless he has 
been pardoned or punished therefor, a 
person convicted under Code (1887) § 
3671 for unlawfully shooting and 
wounding with intent to maim, dis- 
figure, disable, and kill, and sentenced 
to jail and to pay a fine, is an incom- 
petent witness (Quillen v. Com., 54 

EH. 333, 105 Va. 874, 8 Ann.Cas. 818), 
(2) in view of the statutory definition 
of “felony” as an offense punishable 
with death or confinement in the peni- 
tentiary' (Quillen v. Com., supra) (3) 
and the rule that a crime punishable 
in the state prison or penitentiary is 
a felony although the court may in its 
discretion reduce the punishment to 
jail or fine (Quillen v. Com., Supra). 
(4) Statutory definition of ‘“felony’”’ 
see Criminal Law § 6. (5) Rule that 
crime is felony although punishment 
is reduced to imprisonment in jail 
or fine see Criminal Law § 6. 


85. Welch v. State, 227 S.W. 301, 
88 Tex.Cr. 346; Clayton v. State, 180 
S.w. 1089, 78 Tex.Cr. 158. 


[a] Thus, in a prosecution for per- 
jury committed as a witness at a trial, 
testimony of another witness at such 
trial, who had testified to substantial- 
ly the same facts and who was also 
indicted for perjury, was held admis- 
sible in the absence of evidence that 
they had conspired to commit per- 
jury. Welch v. State, 227 S.W. 301, 
88 Tex.Cr. 346. 


86. See Criminal Law § 1409. 
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fication of the common-law rule of disqualification of 
a person convicted of erime as a witness** has also 
been applied to numerous offenses.*8 However, even 
under modern statutes abrogating or modifying the 


87. See supra § 133. 


88. See statutory provisions; 
cases infra this note. 


[a] In Alabama (1) under Civ. 
Code (1907) § 1795, providing in part 
that no objection must be allowed to 
the competency of a witness because 
of his conviction for any crime, except 
in specified cases, a person is not in- 
capacitated as a witness because of 
a conviction of petit larceny (Wynne 
v. State, 46 So. 459, 155 Ala. 99) (2) 
or burglary (Wynne v. State, supra). 


[b] In California, in view of Code 
Civ. Proc. § 1879, providing in part 
that persons who have been convicted 
of crime are not excluded as witness- 
es, a person convicted of murder and 
under sentence of death is competent 
to testify. People v. Clark, 233 P. 
980, 70 Cal.App. 531. 


[ec] In Florida, under Rev. Gen. St. 
(1920) § 2706, permitting a felon, not 
convicted of perjury, to testify, a 
person convicted of murder is not 
thereby disqualified as a witness in 
the trial of another for murder grow- 
ing out of the same offense which 
formed the basis of his own convic- 
tion, Browne v. State, 109 So. $11, 92 
Fla. 699. 


[d] In Tllinois a person convicted 
of burglary is competent as a wit- 
ness, in view of the statutory removal 
of the common-law disability. Peo- 
ae v. Andrae, 129 N.B. 178, 295 Ill. 


{e] In Indian Territory (1) in 
view of the Congressional Act pro- 
viding that the law of Arkansas shall 
govern (Hawkins v. United States, 108 
P. 561, 3 Okl.Cr. 651), (2) and Mans- 
field Dig. § 2858 (Hawkins v. United 
States, supra), (3) a person convicted 
of murder and sentenced to the peni- 
tentiary is disqualified as a wilness 
(Hawkins v. United States, supra). 
(4) What law governs in Indian Ter- 
ritory see Indians § 116. (5) Mans- 
field Digest construed see supra § 134. 


{f] In Louisiana, in view of Act 
(1886) No. 29, providing that the com- 
petent witness in all criminal matters 
shall be a person of proper under- 
standing, with certain exceptions not 
germane to the matter under discus- 
sion, a person convicted of murder is 
a competent witness. State v. Mack, 
6 So. 808, 41 La.Ann. 1079. 


[g] In Maine, in view of L. (1861) 
c 53, a person convicted of murder 
in the first degree and under sentence 
of death is competent as a witness. 
Woodman v. Churchill, 51 Me. 112. 


[th] In Massachusetts (1) under 
St. (1852) c¢ 312 § 60, persons under 
sentence for burglary (Newhall v. 
Jenkins, 2 Gray 562) (2) and larceny 
(Newhall v. Jenkins, supra) are com- 
petent witnesses. 


{i] In Missouri (1) since the stat- 
ute 1895, later Rev. St. (1899) § 4680 
(St. Annot. [1906] p 2549), should not 
be given a retrospective effect (see su- 
pra § 133 note 33 [k] (4) ), (2) a per- 
son convicted of burglary and larceny 
in 1878 is not made competent by such 
subsequent statute (State v. Landrum, 
106 S.W. 1111, 127 Mo. 653). 


[ij]. In New Jersey a conviction un- 
der the Timber Act does not disqual- 
ify a person as a witness. Holier v. 
Ffirth, 3 N.J.Law 723. 


[k] In New York (1) in view of 
Pen. Code § 714, under which no con- 
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common-law rule as to disqualification as a witness 
of a person convicted of an infamous crime,®® a per- 
son convicted of perjury,®® false swearing,®! or sub- 


viction for crime disqualifies a wit- 
ness, but such person is a com- 
petent witness in either civil or crim- 
inal proceedings, the mere fact that 
a person has committed willful per- 
jury in a former proceeding does not 
disqualify him as a witness. People 
v. O’Neil, 16 N.E. 68, 109 N.Y. 251, 6 
N.Y.Cr. 48; Dunn v. People, 29 N.Y. 
528, 86 Am). 319. (2). Under Code 
Civ. Proc. § 832, as amended in 1879, a 
person convicted and sentenced for 
grand larceny (People v. McGioin, 
91 N.Y, 241, 12 Abb.N.Cas. 172, 1 N.Y. 
Cries 4 ath 28) Eur 150; sds NYCr: 
105]) (8) and burglary (People v. Mc- 
Gloin, supra) is nevertheless com- 
petent as a witness. (4) Prior to the 
amendment of 1879 (L. [1879] c 542), 
a person convicted of burglary (Perry 
v. People, 86 N.Y. 353, 62 How.Pr. 148) 
(5) or receiving stolen goods (Perry 
v. People, supra) was incompetent as 
a witness in a criminal prosecution. 
(6) In view of the general rule that, 
where two legislative acts are repug- 
nant to, or in conflict with, each other, 
the one last passed, being the latest 
expression of the legislative will, will, 
although it contains no _ repealing 
clause, govern, control, or prevail, so 
as to supersede and impliedly repeal 
the earlier act (Delamater v. People, 
5 Lans. 332), (7) under L. (1869) ce 678, 
providing that in the trial of ail in- 
dictments, complaints, and other pro- 
ceedings against persons charged with 
the commission of crimes or offenses, 
and in all proceedings in the nature 
of criminal proceedings in any and all 
courts the person so charged shail, at 
his own request, but not otherwise, be 
deemed a competent witness, a de- 
fendant under indictment for assault 
with intent to commit rape is a com- 
petent witness in his own behalf even 
though he had previously served a 
term in prison for a felony, as the dis- 
qualification of 2 Rev. St. p 701 § 25, 
so far as inconsistent with the fore- 
going statute, is repealed (Delamater 
v. People, supra). (8) Repeal by im- 
plication of statute see Statutes § 
514. (9) Disqualification imposed by 
2 Rev. St. p 701 § 23 see supra note 
SA tales Clb): 


[1] In Oklahoma (1) under Comp. 
L. 1909, § 5838, providing in part that 
no person shall be disqualified as a 
witness in'any civil action or proceed- 
ing by reason of his conviction of a 
crime, and § 6834, making the rules of 
evidence applicable also to criminal 
cases except as otherwise provided, 
that a witness has been convicted of 
burglary does not disqualify him as a 
witness. Price v. State, 131 P. 1102, 
9 Okl.Cr. 359. (2) So, also, a person 
who has entered a plea of guilty to 
the charge of larceny is competent to 
testify in a criminal case. Wells v. 
Merritory, ol) Ps 425, 5 Ok. 195. 


[m] In Pennsylvania a person pre- 
viously convicted of murder and un- 
der sentence of death is a competent 
witness, under Pen. L. p 158. Com. v. 
Clemmer, 42 A. 675, 190 Pa. 202. 


[n] In Texas (1) a witness con- 
victed of robbery, after Acts 39th Leg. 
(1st Called Sess.) § 13 took effect, is 
competent. Stanley v. State, 48 S.W. 
G20" 279,120. Vex.Cr.945.0.),) (2), Accon- 
viction for misdemeanor of swindling 
did not render the convict incompe- 
tent as a witness for the state in a 
eriminal case. Solan vy. State, 182 S. 
W. 317, 78 Tex.Cr. 542. 


[o] In Virginia, in view of the 
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statutory suspension of the common- 
law rule as to disqualification of a 
witness on account of previous con- 
viction of an infamous crime, a per- 
son convicted of petit larceny is not 
ID Barbour v. Com., 80 Va. 


[p] In West Virginia, (1) under 
Code c 152 § 17, providing that a per- 
son convicted of a felony, except per- 
jury, may, by leave of court, be ex- 
amined as a witness in a criminal 
prosecution, a person convicted of 
murder in the first degree is a com- 
petent witness. State v. Hatfield, 37 
S.E. 626, 48 W.Va. 561. (2) So one 
convicted and sentenced for murder 
is incompetent to testify in a civil 
case. Belcher v. King, 123 S.E. 398, 
96 W.Va. 562. 


[q] In Canada (1) a person con- 
victed of murder and under sentence 
of death is not made a competent wit- 
ness by R. S. O. c 61 §§ 2, 3. Graeme 
v. Globe Printing,Co,, 10 Can.L.T.Occ. 
Notes 367. (2)“However, in view of 
Cr. Code § 10338, abolishing attainder, 
such a person is a competent witness. 
Rex v. Hatch, 7 Hast.L.R. 502. 


89. See supra § 133. 


90. See statutory provisions; 
cases infra this note. 


[a] In federal courts, where (1) a 
person convicted of perjury under U. 
S. Rev. St. (1878) § 5392 [U. S. Comp. 
St. (1901) p 3653] is thereafter incom- 
petent to testify in any United States 
court, regardless of the state statute, 
this being an exception to the general 
statutory rule that the laws of the 
state in which the court shall be held 
determines the competency of wit- 
nesses in the courts of the United 
States. Wise v. Williams, 162 F. 161. 
(2) The disqualification of persons 
convicted of perjury provided by U. S. 
Reva St (L875), § b 392 hs VS. Comp. 
St. (1901) p 3653] applies only to 
persons convicted under that section. 
OMecaTny mv: Uses Lbs: HI96.0 86, C.CrAs 
56. (3) Moreover, a conviction must 
precede the incapacity. O’Leary v. U. 
S., Supra. 


[b] In Alabama (1) under the ex- 
press provision of Civ. Code (1907) § 
1795, the provision of the statute re- 
moving the commen-law rule as to 
disqualification of a witness by rea- 
son of a conviction for a crime does 
not extend to the crime of perjury. 
Wynne v. State, 46 So. 459, 155 Ala. 
99. (2) Under Code (1907) § 4008, 
defining the competency of witnesses, 
a witness who has been guilty of per- 
jury but not convicted is not incompe- 
tent. Curtis v. State, 63 So. 745, 9 
Ala.App. 36. 


[c] In Georgia (1) a mere admis- 
sion of perjury will not render a per- 
son incompetent as a witness. Stone 
v. State, 45 S.E. 630, 118 Ga. .705, 98 
Am.S.R. 145. (2) The disqualification 
of a person convicted of perjury, im- 
posed by Code § 4466, no longer ex- 


and 


ists, in view of the repeal of that sec- | 


tion by Code § 3854. Brunswick, etc., 
R. Co. v. Clein, 7 S.E. 84, 80 Ga. 534. 
(3) In view of the acts of 1865-1866, 
infamy no longer disqualifies a wit- 
ness. Frain vy. State, 40’ Ga. 529. 


[d] In Louisiana, since Act (1886) 
No. 29, providing that the competent 
witness in all criminal matters shall 
be a person of proper understanding, 
with certain exceptions not germane 


0 eee 
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ornation of :perjury,®? ordinarily, but not always, is 
incompetent to testify. 
[§ 136] (8) Conviction in Court of Other Juris- 


to the matter under discussion, a per- 
son convicted of perjury is a compe- 
tent witness. State v. McManus; 8 
So. 305, 42 La.Arn. 1194. 


[e] In New Hampshire, under Pub. 
St. (1901) ¢ 224 § 26, providing that 
one shall not be incompetent to tes- 
tify before & conviction of an infa- 
mous crime, a person who admits the 
commission of perjury at a prior hear~ 
ing is not thereby incompetent to tes-~ 
tify when later called as a witness, 
ets v. Osgood, 6§ A. 397, 74 N.H. 
98. 


[f] In New Jersey (1) P. L. p 798 
(Crimes Act [1898] § 18), providing 
that a person convicted of perjury is 
incompetent as a witness, was abro-= 
gated by 2 Comp. St. (1910) p 2217, 
providing in part that no person of-= 
fered as a witness if any action or 
proceeding of a civil or criminal na- 
ture shall be excluded by reason of 
his having been convicted of crime, 
State v. Wendel, 115 A..390, 96 N.J. 
Law 495 [aff 114 A. 310]; State v. 
Magyar, 114 A. 252,96 N.J.Law 9. (2) 
Hence a person convicted of perjury 
is competent to testify. State vy. Wen~ 
del, supra. 


{g] In Oklahoma (1) under the 
law of the Territory of Oklahoma, 
(Hawkins v. United States, 108 P. 561, 
3 Okl.Cr. 651), (2) which law is in 
force in the state by virtue of con-= 
stitutional provision (Hawkins  v. 
United States, supra), a person con- 
victed of perjury is disqualified as qa 
witness. 


“ 

{h] In Washington, under Balling~ 
er Codes & St. Annot. § 5992, in part 
providing that any person who shall 
have been convicted of the crime of 
perjury shall not be a competent wit-. 
ness in any case unless such convic- 
tion shall have been reversed or unless 
he shall have received a pardon, “con- 
viction’”’ means legal conviction on 
trial in a court of record, so that a 
mere admission of perjury does not 
disqualify. State v. Pearson, 79 P, 
985, 37 Wash. 405. 


91. See statutory provisions; and 
cases infra this note. 


{a] In Kentucky (1) under St. § 
1180 (Russell St. § 3714), providing 
that, if one be convicted of offenses 
described in preceding sections (in- 
cluding false swearing), he shall be 
disqualified from being a witness in 
any case, a person on trial for murder 
who had previously been convicted of 
false swearing was disqualified from 
testifying in his own behalf, notwith- 
standing Cr. Code Pract. § 223 subd 1, 
providing that in criminal prosecu- 
tions accused on his own request shall 
be allowed to testify in his own be- 
half. Hinton v. Commonwealth, 121 
S.W. 434, 134 Ky. 511. (2) So, un- 
der such statute a witness so con- 
victed is disqualified from testifying 
either for himself or another person. 
Singleton vy. Commonwealth, 184 S.Ww. 
871, 169 Ky. 518. 


92. See statutorys provisions; 
cases infra this note. 


[a] In Alabama, as expressly pro- 
vided by Civ. Code (1907) § 1795, the 
provision of the section removing the 
common-law disqualification of a wit- 
ness because of a conviction for a 
crime does not include the crime of ° 
subornation of perjury. Wynne y. 
State, 46 So. 459, 155 Ala. 99. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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diction. 


press statutory disqualification.®® 


who has been convicted of perjury®? is not incompe- 
However, statutes abrogating or 
modifying the common-law rule of disqualification by 


tent as a witness. 


93. Logan v. U. S., 12 S.Ct. 617, 144 
U.S 268, 36 L.Ed. 429 [rev 45 F. 872]; 
Com. v. Green, 17 Mass. 515; Weber 
v. State, 195 P. 510, 18 Okl. 
[quot Cyc]; Goldstein v. State, 171 S. 
Wis 1095 25, Vex. Or: 1390. 


[a] Reason for rule.—‘“The objec- 
tion to the witness on account of in- 
famy, must be supported by a record 
of the judgment. What is a record of 
a foreign state, and how it shail be 
authenticated, are questions cf deli- 
cacy and difficulty, which it would be 
almost impossible to settle in the 
course of a trial, which must always 
proceed with as little interruption and 
delay as possible. Whether the facts, 
which would be here deemed an in- 
famous crime, are the same which 
constitute the like offence in the coun- 
try from which the record comes, the 
Court would have no means of know- 
ing with certainty.’’ Again, a person 
who may have left his native jurisdic- 
tion convicted of crime has no means 
of being restored to credit. Com. v. 
Green, 17 Mass. 515, 539. 


Disqualification as witness from 
foreign corviction as not recognizable 
see Conflict of Laws § 61, 


§4. State v. Foley, 15 Nev. 64, 37 
Am.Rep. 458; Chase vy. Blodgett, 10 
N.H. 22; State v. Candler, 10 N.C. 393. 


[a] Contrary argument discussed. 

—‘The argument [for the contrary 
rulejJ, to which most weight seems to 
be attached, is that a state will not 
enforce the penalty of a crime com- 
mitted beyond its jurisdiction, and 
the denial to a convict of the right to 
testify, they say, is a part of his 
punishment. The ground upon 
which a convict is heid incompetent to 
testify is, that there is no presump- 
tion that he will speak the truth; he 
is excluded, not for the purpose of 
punishing him, but for the protection 
of the party against whom he offers 
to testify; if it thereby results inci- 
dentally that he is subjected to hu- 
miliation and disgrace, this is an in- 
convenience which it is entirely with- 
in the power of the state to impose, 
and of which he has no more right 
to compiain, than an atheist had to 
complain of the discredit which the 
laws of many countries formerly at- 
tached to his oath.” State v. Foley, 
15 Nev. 64, 73, 37 Am.R. 458. See to 
same effect Chase v. Blodgett, 10 N.H. 
22. 


95. See statutory provisions; 
cases infra this note. 


[a] In Missouri (1) a conviction 
of a criminal offense in another state 
does not, and never did, CEN a 
person as a witness (Day v. Lusk, 219 
S.W. 597), (2) as penalties imposed for 
erime will net be enforced by other 
states (Day v. Lusk, supra). (3) En- 


and 


forcement cf penal laws of one state | 


by courts of 10ther gee Conflict of 
Laws § 12. (4) 
victed in a sister state of a crime for 
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At common law, ordinarily a person who is 
offered as a witness in one state is not disqualified by 
reason of the fact that he has been convicted of crime 
in another state,®* but there is contrary authority.®* 
Likewise, a person convicted in a sister state of a 
crime for which he would be an incompetent witness 
under statutory disqualification in the state where 
offered as a witness is not thereby rendered ineompe- 
tent in such state,®°> except where there is an ex- 


421, 423° 


cwever, a person con- | 
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convicted. 


Thus a person | € 
jury.* 


which, under Gen. St. (1865) ec 201 § 
66, he would be incompetent as a wit- 


ness is not thereby rendered incom- 
petent. State v. Landrum, 106 S.W. 
1111, 127 Mo.App. 653. 

[b] 


In New York (1) the disquali- 
fication as a witness imposed by 2 
Rev. St. p 701 § 23 applies only to a 
conviction in New York. National 
Trust Co. v. Gleason, 77 N.¥. 400, 33 
Am.R. 632 [aff 42 N.¥.Super. 100]; 
Sims v. Sims, 75 N.Y. 466 [rev 12 Hun 
231]. (2) The fact that the convict’s 
term is unexpired at date of examina- 
tion does not change the rule. Nation- 
al Trust Co. v. Gleason, 77 N.Y. 400, 
33 Am.R. 632 [aff 42 N.Y.Super. 100]. 


96. See statutory provisions; and 
cases infra this note. 


[a] In Texas (1) the words “or in 
any other jurisdiction,’ used in Code 
Cr. Proc. (1911) art 788 subd 3, pro- 
viding that all persons who have been, 
or may be, convicted of a felony in 
this state, or in any other jurisdic- 
tion, are incompetent, include con- 
victions in other states. Goldstein v. 
State, 171 S.W. 709, 75 Tex.Cr. 390. 
QQ), -CodesCr. Proc. art. 7304subde5; 
expressly disqualifying as witnesses 
“all persons who have been or may 
be convicted of a felony in this State, 
or in any other jurisdiction,” is not 
confined to federal courts in the state, 
but includes a conviction in another 
state. Petner v. State, 5 S.W. 210, 23 
Tex.App. 366. 


97. See statutory provisions; 
eases infra this note. 


[a] In Oklahoma Rev. L. (1910) § 
2225, in part providing that no person 
who has *been convicted of perjury 
shall thereafter be received as a wit- 
ness, does not disqualify as a witness 
one convicted of perjury in another 


and 


state or foreign country. Weber v. 
State, 195 P. 510, 18 Okl.Cr. 421. 
98. See supra § 133. 


99. See statutory provisions; and 


cases infra this note. 


[a] In Missouri Rev. St. (1909) § 
6383, providing that any person con- 
victed of a criminal offense is not- 
withstanding a competent witness, is 
not limited to persons convicted in 
this state but includes persons con- 
victed in other states since its enact- 
ment. Day v. Lusk, 219 S.W. 597. 


1. See cases infra this note. 


{a] In federal court (1) where, by 
state law, a person convicted of a 
felony is incompetent as a witness, 
under the rule that the state law as to 
competency of witnesses is the rule 
of decision in the courts of the Unit- 
ed States (U. S. y- Barefield,, 23 F. 
136), (2) a person convicted of assault 
with intent to murder, a felony, is not 
competent as a witness in a federal 
court (U. S. v. Barefield, supra). (3) 
A person convicted of the statutory 
misdemeanor of making false nation- 

. 


[§ 137] (4) Necessity for Conviction. 
fact that the witness has committed an infamous 
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reason of conviction and sentence for an infamous 
crime®’ apply alike to convictions in the state where 
offered as witness and in foreign states.®° 
mon-law disqualification applies where a person who 
has been convicted in a state court is produced as a 
witness in the federal court sitting in the state where 
Where statutes in the states remove the 
disqualification, federal courts sitting in such states 
admit persons convicted in the states as witnesses,” 
except in the case of perjury® or subornation of per- 


The com- 


The mere 


al bank reports under oath of the 
United States comptroller of currency 
is a competent witness in the state 
courts, he is also a competent witness 
in the federal courts sitting in such 
state. Wise v. Williams, 162 F. 161. 
(4) Law of state as governing in 
courts of United States see Federal 
Courts § 141. 


2. See statutory provisions; 
cases infra this note. 


[a] In federal courts (1) since the 
competency of witnesses in federal 
courts is determined by the laws of 
the state in which the court shall be 
held (Hagan vy. U. S., 9° H-@a) 562: 
Wise v. Williams, 162 F. 161: U S& 
v. Morimoto, 3 Hawaii Fed. 396; U.S. 
v. Moore, 3 Hawaii Fed. 66), (2) "where 
the state law removes incompetency 
from cyvime, except for specified 
crimes, a person under sentence for 
the commission of an infamous crime 
is competent to testify in the United 
States courts (Hagan v. U. S., supra; 
USS. WL Worimoto, supra nun moueve 
Moore, supra). (3) What law gov- 
erns as to competency of witness in 
federal courts see Federal Courts § 
141. (4) Conviction of perjury as af- 
fecting what law governs competency 
of witness in federal court see infra. 
note 3. (5) However, 20 St. at L. p. 
30, providing that a defendant charg- 
ed with crime shall, at his own re- 
quest, but not otherwise, be a com- 
petent witness, does not remove the 
disqualification by reason of the con-- 


and 


viction of an infamous crime. U. S.. 
v. Hollis, 43 F. 248. 
3. See statutory provisions; and 


cases infra this note. 


[a] In federal courts (1) since the 
competency of witnesses is determin-- 
ed by the laws of the state or terri- 
tory in which the court shall be held 


(U. S. v. Morimoto, 83 Hawaii Fed. 
396; U. S. v. Moore, 3 Hawaii Fed. 
66), (2) where the state statute ren- 


ders incompetent a person convicted 
of perjury, such a person is incompe- 
tent as a witness in the United States 
court (U. S. v. Morimoto, supra; U.S. 
v. Moore, supra). (3) What law gov- 
erns as to competency of witness in 
fae a court see Federal Cour is § 


4 See statutory provisions; 
eases infra this note. 


La] Iu federal courts (1) since the. 
competency of witnesses is determin- 
ed by the laws of the state in which 
the court shall be held (U. S. v. Mori- 
moto, 3 Hawaii Bed. 396; U. Si v. 
Moore, 3 Hawaii Fed. 66), (2) a per- 
son convicted of subornation of per- 
jury is incompetent as a witness in a 
United States court in a state in 
which the statute renders a person 
convicted of Such crime incompetent 
CU. Ss ve AMEorinroto, supra; WU. So) vw 
Moore, supra). (3) What law governs: 
competency of witness in federal’ 
court see Federal Courts § 141, 


and’ 
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. 


crime,° or that he has confessed it,® or that he has 


been stigmatised by publie fame 


bring him within the common-law rule® imposing dis- 
Moreover, under statutes 
imposing a disqualification as witness on persons con- 
victed of infamous or specified crimes,? it is not 
enough that the witness is under indictment for a fel- 
ony.'° It is not sufficient so far as the statutory dis- 
qualification applies, that the witness has not been 
convicted,!! nor that in a rape case the witness is 
claimed to have had intercourse with the prosecu- 
trix,!? nor that the trial judge has merely stated that 


qualification as a witness. 


he is guilty of a specified crime.'® 


[§ 138] (5) Necessity for Sentence or Judg- 


5. Sylvester v. State, 71 Ala. 17; 


Sumpter v. State, 11 Fla. 247; State 
v. Valentine, 29 N.C. 225. 
6 Sumpter v. State, 11 Fla. 247; 


State v. Valentine, 29 N.C. 225; Brown 
v. State, 18 Ohio St. 496. 


7. State v. Valentine, 29 N.C. 225; 
In re Ville de Varsovie, 2 Dods. 174, 
165 Reprint 1452. 


8. See supra § 132. 
9. See supra § 133. 


10. See statutory provisions; 
cases infra this note. 


[a] Im Texas (1) that a witness 
was under indictment for a felony, 
even though charged with the same 
crime as defendant, does not render 
him an incompetent witness for the 
state. Robison vy. State, 185 S.W. 565, 
79 Tex.Cr. 369. (2) Witnesses are 
competent to testify on the trial of 
an offense, although they are indicted 
for a separate and distinct offense. 
McKelvey v. State, 155 S.W. 932, 69 
Tex.Cr. 538. 


11. See cases infra this note. 


[a] In federal courts, even if Rev. 
St. § 5392, prescribing as part of the 
punishment for perjury the incapac- 
ity of the perjurer thereafter to tes- 
tify in any court of the United States, 
was not altered so as to omit such 
disqualification by Comp. St. § 10295, 
the mere fact that the witness gave 
false testimony and has admitted it 
does not disqualify him, where he has 
not been convicted. Casten v. U. S., 
298 F. 453. 


[b] In Kentucky. — A confessed 
perjurer, if not convicted, is com- 
petent. Mareum v. Commonwealth, 
4 S.W.(2d) 728, 223 Ky. 831. 


{c] In Texas the fact that a wit- 
ness is confined on a charge of mur- 
der does not render him incompetent 
to testify in another criminal prosecu- 
tion, where he has not been tried or 
convicted. Moore v. State, 180 S.W. 
GUipet sabes Cr, Aah 


12. Young v. State, 230 S.W. 414, 
89 Tex.Cr. 230. 


13. See case infra this note. 


{a] In Philippine Islands a mere 
statement by the trial judge that a 
person is guilty of perjury is not a 
conviction so as to bar him as a wit- 
ness. People v. Concepcion, 55 Philip- 
pine 485. 


14. WNecessity for sentence as to ac- 
complices and codefendants jointly in- 
dicted but separately tried and con- 
victed where witnesses for: 

Defense see Criminal Law § 1403. 
Prosecution see Criminal Law § 1415: 


15. Stone v. State, 45 S.E. 630, 118 
Ga. 705, 98 Am.S.R. 145; Com. vy. 


and 
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ment.!4 


only,’ does not 


convicted.?# 


Is§ 137-138 


At common law a person who has been sen- 
tenced after a conviction of a crime such as to dis- 
qualify him as a witness is incompetent to testify.*® 
It is not the guilt,!® nor the conviction,’’ nor the pun- 
ishment,!$ nor the infamous nature of the punish- 
ment,!® but the judgment thereon?® which disquali- 
fies the witness. 
qualification,?! and, therefore, a person who has not 
been sentenced is competent, even though he has 
confessed the commission ‘of the erime,*? or has 
pleaded guilty to a charge thereof,?* or has been 
Likewise, the statutory disqualifica- 


The sentence is essential to dis- 


tion of persons convicted of erimes?® requires the 


Green, 17 Mass. 515. 


_ [a] One who is imprisoned for life 
is a competent witness in a criminal 
case, Staite y._ Dalton; 37 A. 673, 20 
R.I. 114. 


16. U.S.—Fitter v. U. §., 258 F. 567, 
576, 169 (CC lA Mb One, LClt Cyc, 


Ark.—Owen y. State, rid S.Ww. 466, 
86 Ark. 317. ae 


re 


Ill.— Faunce v. Beopls, Fn lu 9 eee li 


S.C.—State v. Lollis, 105 S.E. 275, 
115 S.C. 201, 202 [quot 1 Greenleaf 
Evid. § 375]. 

Tex.—Grant v. State, 218 S.W. 1062, 
ST exe Orig 9: 


17. Thornton v. State, 25 Ga. 301; 
Faunce v. People, 51 Ill. 311; Dawley 
v. State, 4 Ind. 128; State v. Valentine, 
29) N.C. 1225: 


18. Faunce v. People, 51 Ill. 311. 


19. Faunce v. People, supra. 

20. See cases supra notes 16-19. 

21. U.S.—U. S. v. Wilson, 60 F. 
890. 

Fla.—Bishop v. State, 26 So. 708, 41 
Bia 522.4 


N.Y.—People v. McGloin, 91 N.Y. 
241, 12 Abb.N.Cas. 172, 1 N.Y.Cr. 154 


[aff 28 Hun 150, 1 N,Y.Cr..105]; Peo- 
ple v. Whipple, 9 Cow. 707. 
Oe IN. €. 


N.C.—State v. Valentine, 
225. 


S.C.—State v. Lollis, 105 S.E. 275, 
1b uwS.C. 2.005 


Tex.—Flournoy v. State, (Cr.) 59 S. 
W. 902. ‘ 


W.Va.—Belcher v. King, 123 S.BE. 
398, 96 W.Va. 562. 

22. Laborde v. Planters’ Consol. 
rere 4 Rob. (La.) 190, 39 Am.D. 

235) Hitter iy.) Ue S800 6 eo ONs, Ou Oy 


169 C.C.A. 507 [cit Cyc]; U.S. v. Wil- 
son, 60 F. 890; Owen v. State, 111 S.W. 
466, 86 Ark. 317. 


[a] Withdrawal of plea.—Defend- 
ant cannot complain that two of those 
indicted with him who had pleaded 
guilty were allowed to withdraw their 
pleas and permitted to testify, al- 
though they had confessed themselves 
guilty of afelony. Fitter v. U. S., 258 
BY 5605 6 9aC:C-As507. 


24. U.S.—Fitter v. U. S., 258 F. are 
576, 169 C.-C. A: 507 [cit Cycl; Ue 
Dickinson, 25 F.Cas. No. 14, 958, 2 Sie. 
Lean 325. 


Ga.—Thornton v. State, 25 Ga. 301. 


N.Y.—People v. Whipple, 9 Cow. 
707. 

Va.—Brown v. Com., 11 S.E, 799, 
86 Va. 935. 


judgment or sentence,?® unless the Statute expressly 


~ 


W.Va.—State v. Spurr, 130 S.E. 81, 
100 W.Va. 121. 


See Laborde v. Planters’ Consol. 
Assoc., 4 Rob. @ia.) 190, 39 Am-D. 
517 (dictum). 


[a] Rule applied.—(1) An unsen- 
tenced person convicted of murder is 
a competent witness. Thornton v. 
State, 25 Ga. 301. (2) One who has 
pleaded guilty of grand larceny, but 
who has not been sentenced, is a com- 
petent witness to testify in the trial 
of another. State v. Lollis, 105 S.E. 
275, 115 S.C; 201. 


[b] Where time for application 
for new trial has not expired, a per- 
son convicted but not sentenced is a 
competent witness. _Luna v. State, 
(Tex.Cr.) 47 S.W. 656. 


25. See supra §§ 133, 135. 


26. See statutory provisions; 
cases infra this note. 


[a] In Florida (1) “the word “con- 
victed” in Rev. St. (1892) § 1096, pro- 
viding that persons:convicted of speci- 
fied crimes shall not be competent wit- 
nesses, is used in the broad sense of 
including the sentence or judgment of 
the court (Bishop v. State, 26 So. 703, 
41 Fla. 522), (2) so that a person con- 
victed of murder in the first degree, 
but who has not been sentenced, is 
competent aS a witness (Bishop v. 
State, supra). (3) A person who has 
pleaded guilty to a criminal charge 
of breaking and entering with intent 
to commit larceny, but who has not 
been sentenced, is a competent wit- 
ness. Yates v. State, 29 So. 965, 43 
Fla. 177. 


{b] In Tllinois the provision of Cr. 
Code § 235 (Gross St. 218), declaring 
in part that every person convicted 
of enumerated crimes shall thereafter 
be rendered incapable of giving tes- 
timony, refers to a person who has 
received the judgment of the court. 
Faunce v. People, 51 Ill. 311. 


[c] In New York a person convict- 
ed of perjury, and so incompetent as 
a witness under 2 Rev. St. p 681 § 1, is 
not incompetent until judgment of the 
court has been pronounced. Blaufus 
v. People, 69-N:Y¥. 10%, 25 ‘AmpRisias: 
2 Cow. 306. 


[d] In Pennsylvania a person con- 
victed of perjury, and therefore in- 
competent as a witness under the act 
of May 23, 1887, requires a final ad- 
judication by judgment. Com. y. Mil- 
ler, 6 Pa.Super. 35. 


[e] In Texas (1) while, under Ver- 
non Code Cr. Proc. Annot. (1916) art 
865b, prescribing the power of the 
trial court to suspend the sentence 
of one convicted of a felony, and art 
865e, providing that, when one is con- 
victed of a felony and sentence sus- 
pended and is convicted of another 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


ag 


in ea ini anaes i 
§§ 138-141] 
» provides for disqualification upon econviction.?7 


However, where a person is convicted of a crime not 
included in those specified by statute as disqualify- 
ing witnesses, whether or not he has been sentenced 
is immaterial.25 In addition, in instances in which, 
under the statutory modification of the common-law 
rule of disqualification as a witness, a person would 
be an incompetent witness,?® one who has not been 
sentenced is not rendered incompetent.®° 


[§ 139] (6) Effect of Acceptance of Sentence; of 
Appeal. Under a statute providing that an accused 
person is termed a convict after final condemnation 
by the highest court of resort, which, by law, has 
jurisdiction of his ease, and to which he may have 
thought proper to appeal,®! a person’s status as an 
incompetent witness is determined either by his ac- 
ceptance of the sentence or by affirmance by the high- 
est court of resort to which he may appeal.*? In the 
absence of a statute controlling, a person who has 
been convicted of a erime, and hence disqualified un- 
der the statutory rule as to disqualification, is not 
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competent pending an appeal from the conviction.** 
Likewise, a person conyicted of perjury and thus 
rendered incompetent under the statutory exception 
to the abrogation or modification of the common-law 
rule of disqualification®* is not a competent. witness 
pending appeal from such conviction.*® 


[§ 140] (7) Suspension of Pronouncing Sentence 
or of Sentence. A convicted person whose sentence 
has been suspended,®® as on recommendation of the 
jury,’ is a competent witness, but it has been held 
that a suspended sentence by reason of an undeter- 
mined appeal does not. remove the common-law dis- 
qualification.?§ ; 


[§ 141] (8) Restoration of Competency—(a) En- 
durance of Punishment. At common law the fact 
that the witness has served the full term of his sen- 
tence does not restore him to competency ;°% but un- 
der some statutes one who has been fully punished— 


‘that is who has served his sentence or paid his fine— 


is restored to competency.*® 


felony, the court shall issue a capias 
for his arrest and pronounce sentence 
on him in the original conviction, the 
trial court would have no authority 
to suspend sentence of accused, con- 
victed of a felony in seven separate 
cases, he, not having been sentenced, 
was not disqualified as a witness un- 
der art 788, declaring that one who 
has been convicted of a felony is dis- 
qualified as a witness. Burnett v. 
State, 201 Sow, 409)" 33) Tex'Crv 9%. 
(2) In other words, a judgment of 
conviction does not disqualify a wit- 
ness—the sentence must have been 
pronounced by the court. Sheppard 
v. State, 140 S.W. 1090, 63 Tex.Cr. 569. 
(3) Although a person has pleaded 
guilty to a charge of crime, and his 
punishment has been assessed by the 
jury, he is not disqualified as a wit- 
ness until sentenced. Sheppard v. 
State, supra. (4) Under Code Cr. 
Proc. art 730 subd 5, providing that 
persons convicted of felony are incom- 
petent as witnesses, and Pen. Code art 
27, providing that a person is a con- 
vict after final condemnation, a per- 


son who has been convicted but not’ 


Rice v. State, 


sentenced is competent. 
Luna v. 


100 S.W. 774, 50 Tex.Cr. 648; 
State, (Cr.) 47 S.W. 656; Evans v. 
State, 34 S/W. 285, 35 Tex.Cr. 485; 
Hurley v. State, 33 S.W. 354, 35 Tex. 
Cr. 282; Jones v. State, 22 S.W. 494, 
$2 Tex.Cr. 135; Arcia vy. State, 9 S.W. 
685, 26 Tex.App. 193. (5) However, 
where the punishment is a pecuniary 
fine only, a person who has been con- 
victed of a felony but not sentenced is 
nevertheless incompetent as a wit- 
ness. Woods v. State, 10 S.W. 108, 26 
Tex.App. 490. (6) A person who has 
pleaded guilty but who has not been 
sentenced is a competent witness. 
Wright v. State, (Cr.) 45 S.W. 723. 


27. See statutory provisions; and 
cases infra this note. 


[a]. In Delaware since the statute 
provides that if a person is convict- 
ed of a felony he shall be regarded as 
incompetent, a person convicted but 
not sentenced is nevertheless dis- 


qualified. State v. Anderson, 5 Del. 
493. 
28. Thornton v. State, 25 Ga. 301. 


29. See supra § 135. 


30. See statutory provisions; 
cases infra this note. 


[a] In Kentucky one who pleaded 
guilty to an indictment for false 
swearing is a competent witness in 
prosecution of defendant for suborna- 


and 


tion of perjury, where judgment had 
not yet been entered on plea, in view 
of St. §§ 1174, 1180. Bradley v. Com- 
ane eh ae 53 S.W.(2d) 215, 245 Ky. 


[b] In West Virginia (1) under 
Code (19238) ce 152 § 17, one who has 
pleaded guilty to a felony, other than 
perjury, but has not been sentenced, 
may testify by leave of court (State v. 
Spurr, 130 S.E.. 81,.100 W.Va.- 121), 
(2) since the word “convicted” in the 
statute is used in the general meaning 
of “conviction,’’ a proceeding of rec- 
ord which ascertains the guilt of a 
party, on which sentence or judgment 
is founded (State v. Spurr, supra), 
(3) and not only includes a verdict 
or confession of guilt, but denotes al- 
so final judgment (State v. Spurr, 
supra). (4) Ordinary meaning of 
“conviction” see Criminal Law § 3002. 


31. ‘Grant v.. State, 218 S.W. 1062, 
87 Tex.Cr. 19; Blake v. State, 193 S.W. 
1064, 81 Tex.Cr. 87; Bowles v. State, 
150 S.W. 626, 67 Tex.Cr. 578; Stanley 
v. State, 46 S.W. 645, 39 Tex.Cr. 482; 
Underwood v. State, 41 S.W. 618, 38 
Tex.Cr.,193;.) Jones: v;..State, 22° S.W. 
404, 32 Tex.Cr. 135; Arcia vy. State, 9 
S.W. 685, 26 Tex.App. 193. 


Statutory rule see Convicts § 1. 


32. Keith v. State, 282 S.W. 251, 
103 Tex.Cr. 636; Brown v. State, 215 
S.W. 323, 86 Tex.Cr. 8; Blake v. State, 
193 S.W. 1064, 81 Tex.Cr. 87; Stanley 
v. State, 46 S.W. 645, 39 Tex.Cr. 482; 
Underwood v. State, 41 S.W. 618, 38 
Tex.Cr. 193; Jones v. State, 22 S.W. 
404, 32 Tex.Cr. 135; Arcia v. State, 9 
S.W. 685, 26 Tex.App. 193. 


[a] Notice of appeal.—(1) Where 
notice of appeal from conviction had 
been given, the witness was compe- 
tent. Cate v. State, 272 S.W. 210, 100 
Tex.Cr. 611; Foster v. State, 46 S.W. 
231, 39 Tex.Cr. 399; Robinson v. State, 
85 S.W. 651, 36 Tex.Cr. 104. (2) No- 
tice of appeal in criminal ease in 
general see Criminal Law § 3377. 


[b] Pending appeal determination, 
a person convicted is a competent wit- 
ness. Grant v. State, 218 S.W. 1062, 
87 Tex.Cr. 19. 


[c] After affirmance but pending 
motion for rehearing, a person con- 
victed is not an incompetent witness 
in a criminal case. Bowles v. State, 
150 S.W. 626, 67 Tex.Cr. 578. 


33. See cases infra this note. 
[a] In Missouri (1) a person con- 


victed of obtaining money under false 
pretenses, and so incompetent to tes- 
tify in view of Wagner St. 67 p 465, 
is not competent pending an appeal 
from his conviction (Ritter v. Demo- 
cratic Press Co., 68 Mo. 458), (2) as 
the subsequent reversal of the convic- 
tion cannot be anticipated (Ritter v. 
Democratic Press Co., supra). 


34 See supra § 135. 


35. See statutory provisions; 
case infra this note. 


[a] In Washington (1) a person 
incompetent as a witness under 2 Bal- 
linger Codes & St. Annot. § 5992, by 
reason of a conviction of perjury, may 
not testify pending the decision of his 
appeal from such conviction (Staté v. 
Harras, 60 P. 58, 22 Wash. 57), (2) 
since the judgment of conviction ‘is 
conclusive against an attack in a col- 
lateral proceeding (State v. Harras, 
supra). 


36. Owen v. State, 111 S.W. 466, 86 
Ark. 317; Bryant v. State, 260 S.W. 
598, 97 Tex.Cr. 11; Coleman v. State, 
187 S.W. 481, 80 Tex.Cr. 25; Simonds 
v. State, 175 S.W. 1064, 76 Tex.Cr. 487. 


[a] Subsequent conviction.—One 
convicted of a felony, whose sentence 
under a previous conviction was sus- 
pended in good behavior, is, until the 
suspension is revoked and sentence 
pronounced, a competent witness. 
ge ete v. State, 187 S.W. 481, 80 Tex. 

5 : 


Suspension of sentence in general 
see Criminal Law §§ 3041-3044. 


37. Brown vy. State, 215 S.W. 323, 
86 Tex:.Cry ‘8. 


Suspension of sentence on recom- 
mondatiorn. of jary in general see 
Criminal Law §§ 3045-3047. 


38. Berry v. Godwin, (Tex.Civ. 
App.) 188 .S.W. 30 [rev on other 
grounds (Commn.App.) 222 S.W. 191]. 


39. U. S. v. Brown, 24 F.Cas.No. 
14,661, 4 Cranch C.C. 607; State v. 
Benoit, 16 La.Ann. 273 [overr State vy. 
Connor, 7 La.Ann. 379]. Contra Cole’s 
Lessee v. Cole, 1 Harr.&J. (Md.) 572; 
Randolph v. State, 118 So. 354, 152 
Miss. 48. 


40. See statutory provisions; 
cases infra this note. 


[a] In federal courts (1) in view 
of the statutory rule that the com- 
petency of witnesses in federal courts 
is governed by the law of the state in 
which the court is held (U. 8S. vy. 


and 


and 


TG) £70503.) 


[§ 142] (b) Reversal or Setting Aside of Convic- 
One who has been convicted of crime and in- 
competent as a witness under the common-law rule 
of disqualification*! is restored to competency by a 
reversal*? of his conviction, but the disqualification 
is effective although the judgment is in fact irregu- 
lar or erroneous, where no steps have been taken to 


tion. 


Hughes, 175 F. 238; U.S. v. Hall, 53 
F. 352), (2) under Pa. Act March 31, 
1860 § 181 (Purdy Dig. p 469 pl 357), 
providing in effect that, when a person 
has endured the punishment adjudged 
for the offense, the punishment so en- 
dured shall have the like effects and 
consequences as a pardon by the gov- 
ernor, such person’s competency as a 
witness is thereby restored (U. S. v. 
Hughes, supra; U.S. v. Hall, supra). 
(3) Law governing as to competency 
of witness in federal courts see Fed- 
eral Courts § 141. (4) Pardon as re- 
storing competency as witness See in- 
fra § 143. 


{b] In Virginia a person who has 
been sentenced to jail and to pay a 
fine, and who has served his sentence 
in jail but who has not paid the fine, 
is not a competent witness within 
Code (1904) § 3898, excepting a con- 
vict who has been punished for his 
felony from the _ disqualification. 
Quillen v. Com., 54 S.E. 333, 105 Va. 
874, 8 Ann.Cas. 818. 


[ec] In West Virginia, in view of 
Code p 701 ec 152 § 17, a convict who 
has been at liberty after the length of 
time for which he was sentenced to 
the penitentiary has elapsed is pre- 
sumed to have suffered his full pun- 
ishment and to be restored to compe- 
tency as a witness under the statute. 
State v. Williams, 14 W.Va. 851. 


41. See supra § 132. 
42 State Ver. clarky yd 6 ba16 7%, 160 
Kan. 450. 


Effect of reversal of conviction of 
crime generally see Criminal Law § 
3761. 

43. 

53. 
44. See cases infra this note. 


[a] In Kentucky (1) in St. § 1180 
(Russell St. § 3174), which disquali- 
fies anyone as a witness who has been 
convicted of perjury or allied offenses, 
the term ‘‘conviction”’ means the final 
judgment, and not merely the verdict 
of guilty (Dial v. Commonwealth, 133 
S.W. 976, 142 Ky. 32), (2) and hence 
one who was found guilty of perjury, 
and on whom judgment was _ pro- 
nounced, is competent aS a witness, 
where the trial court set the judgment 
aside (Dial v. Commonwealth, supra). 
(3) “Conviction” as denoting final 
judgment see Criminal Law § 3002 
text and note 17. 


[b] In Pennsylvania the judicial 
setting aside or reversal of the con- 
viction removes the disqualification as 
a witness imposed by the act of May 
23, 1887. Com. v. Miller, 6 Pa.Super. 
35. 


45. 
p 1179. 


46.) ©.Si-—LOgan Vane oa hey SCL, 
617, 144 U.S. 263, 36 L.Ed. 429 [rev 45 
BST boyd-vs. UL Ss 12 S5Ct.. 292, 
42 U.S. 450, 35 L.Ed. 1077 [rev 45 F. 
51]; Thompson v. U. S., 202 F. 401, 
PORGiGLA. 51D, 47 TaReAUNeS. 2065p. 

selughes, 175 Hy 238s. 8. ve Eat; 
3493, 


Com. v. Keith, 8 Mete. (Mass.) 


Generally see Pardons 46 C.J. 


352; U.S. v. Jones, 26 F.Cas.No. 
, Brunn.Col.Cas. 462, 2 Wheel. 
Ast US. “Vv. mRUtherLordss 2), 1B. 
AISWINO: 16,21 0,-2Craneh C:C...528. 


WITNESSES 


reverse it.43 


provisions 
erimes.*# 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. 


La.—State v. Benoit, 
Diltos 


SW we Sa v. Stevens, 24 Pick. 


16 La.Ann. 


Mont.—State v. Cadwell, 40 P. 176, 
16 Mont. 119. 


N.H.—State v. Blaisdell, 33 N.H. 
388; Chase v. Blodgett, 10 N.H. 22. 


S$.c.—State v. Dodson, 16 S:Cy 453% 
Jones vy. Harris, 32 S.C.L. 160. 


Tex.—Missouri, ete. R. Co. v. 
Howell, (Civ.App.) 30 S.W. 98 [rev on 
other grounds 30 S.W. 102, 87 Tex. 
429]; Thornton v. State, 20 Tex.App. 
519; Carr v. State, 19 Tex.App. 635, 
53 Am.R. 395; .Baunnicuttv. State, 18 
Tex.App. 498, 51 Am.R. 330. 


Eng.—Rex v. Ford, 2 Salk. 690, 91 
Reprint 585; Rex v. Crosby, 2 Salk. 
689, 91 Reprint 584; Rex v. Greepe, 
2 Salk.*5138, 91 Reprint 437. . Contra 
Brown v. Crashaw, 2 Bulstr. 154, 80 
Reprint 1028. 


See Werner v. State, 
(dictum). 


[a] Origin.—The doctrine of a res- 
toration of the competency of a wit- 
ness by pardon is said to be compara- 
tively of modern origin. Houghtaling 
v. Kelderhouse, 1 Park.Cr. (N.Y.) 241. 


[b] Leading case.—U. S. v. Jones, 
26 F.Cas.No. 15,493, Brunn.Col.Cas. 
462, 2 Wheel.Cr. 451. See Missouri, 
ete., R. Co. v. Howell, (Civ.App.) 30 
S.W. 98 [rev on other grounds 30 S. 
W. 102, 87 Tex. 429]. 


[ec] Rule applied.—A person in- 
competent by reason of a conviction 
(1) of forgery (Perkins v. Stevens, 24 
Pick. (Mass.) 277), (2) or of assault 
with intent to commit murder (State 
v. Cadwell, 40 P. 176, 16 Mont. 119), 
(3) or of unlawfully and feloniously 
secreting, embezzling, or destroying a 
letter containing money, in his posses- 
sion as an employee of the post office 
(U. S. v. Rutherford, 27 F.Cas.No. 16,- 
200,"25Cranch’C.@y 528; Jones Vv. Har- 
ris, 32 S.C.L. 160), (4) or of larceny 
(Boyd-v.. U.S., 12) S.Cts 292) 142) US: 
450, 35 L.Ed. 1077 [rev 45 F. 851]), 
is restored to competency by a general 
pardon. 


[d] Where one has been convicted 
in two cases, a pardon in one case only 
does not restore him to competency. 
In re Hutchins, 4 City Hall Rec. (N. 
Y.) 119; Miller v. State, 79 S.W. 567, 
46 Tex.Cr. 59, 3 Ann.Cas. 645. 


[e] Mere executive act restoring 
rights of citizenship to a convicted 
criminal is not a pardon and does not 
render him competent as a witness. 
People v. Bowen, 43 Cal. 439, 18 Am.R. 
148 [foll Blanc v. Rodgers, 49 Cal. 15]. 


[f] Time of acceptance of pardon. 
—Where the governor’s pardon of a 
convict had never been delivered to 
the convict, but had been sent direct 
to the county attorney, who called the 
convict as a witness, and who asked 
the convict, on the objection to the 
competency of his testimony, if the 
convict accepted the pardon, and was 
given an affirmative answer, the wit- 


44 Ark. 122 


[§ 143] (c) Pardon.*® 
disqualification under the common-law rule*® or by 
reason of statute,*? unless, in the latter instance, the 


[§§ 142-143 


So this rule has been applied in cases 
of persons ordinarily disqualified under statutory 
as to persons convicted of specific 


Whether in the case of a 


ness was competent, even though he 
had never seen the pardon and had no 
possession thereof and had had noth- 
ing to do with securing it. Watson v. 
State, 237 S.W. 298, 90 Tex.Cr. 576. 


47. See cases infra this note. 


[a] In Alabama 1) a person dis- 
qualified as a witness, under Code § 
2302, is restored to Competency by a 
pardon (Yarborough v. State, 41 Ala. 
405), (2) even though the pardon does 
not contain such a prevision (Yar- 
borough v. State, supra). (3) Opera- 
So es in general see Pardons 


[b] In Plorida (1) while a person 
convicted of larceny, and hence in- 
competent to testify in view of the 
statutory disqualification, would be 
restored to competency by a valid 
pardon (Singleton v. State, 21 So. 21, 
38 Fla. 297, 56 Am.S.R. 177, 34 L.R.A. 
251), (2) such restoration is not ef- 
fected by a pardon by legislative act 
(Singleton v. State, supra), (3) in 
view of the fact that as the pardoning 
power is exclusively in the executive, 
such legislative pardon is unconstitu- 
tional (Singleton v. State, supra). (4) 
Unconstitutionality of legislative par- 
don where pardoning power is in ex- 
ecutive see Pardons § 14. 


[ec] In Kentucky, Eh tee St. § 1180, 
a person convicted of false swearing 
but subsequently pardoned is a com- 
petent witness. Roberson v. Wood- 
fork, 159 S-W. 793, 155 Ky. 206. 


[ad] In Missouri (1) a person con- 
victed of perjury, and hence disquali- 
fied by reason of statutory disqualifi- 
cation, is restored to competency by 
a pardon. State v. Kelleher, 123 S.W. 
551, 224 Mo. 145,19 Ann.Cas. 1270. (2) 
A person, rendered incompetent as a 
witness by statute because of a con- 
viction of grand larcen:, is restored 
to competency by @ pardon. State v. 
Kirschner, 23 Mo.App. 349. 


[e] In New York a pardon restores 
competency to a witness rendered in- 
competent by reason of _ statute. 
Eighmy v. People, 78 N.Y. 330. 


[f] In Pennsylvania (1) a pardon 
removes the disqualification as a wit- 
ness; -, Hester) va Com. 30) ba. bod 
Hoffman v. Coster, 2 Whart. 453. (2) 
Thus the disqualification imposed by 
the act of May 23, 1887 on a person 
convicted of perjury is removed by a 
pardon. Diehl vy. Rodgers, 32 A. 424, 
169 Pa. 316, 47 Am.S.R. 908; Com. v. 
Miller, 6 Pa.Super. 35. 


[g] In Texas (1) the pardon of one 
convicted of felony renders him com- 
petent as a witness. Gaines vy. State, 
251 S.W. 245, 95 Tex.Cr. 368 [cert dism 
44'S Ct.) 132) 263 USar228) 68 a: 
528]; Corzine v. State, 226 S.W. 686, 
88 Tex.Cr. 340; Flowers v. State, 147 
S.W. 1162, 66 Tex.Cr..495. (2) How- 
ever, a person convieted of perjury so 
as to be disqualified as a witness un- 
der CodesCrs Proce i925) arte lus 
prior to its amendment by Acts 39th 
Leg. (1st Called Sess.) (1926) e€ 13, 
and who has been pardoned, is not a 
competent witness unless, as required 
by Code Cr. Proc, art 788, in part pro- 
viding that a person convicted of 
perjury is not restored to competency 
by a pardon unless the pardon specifi- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae” 


§§ 143-144] 


disability is imposed by express statute,*® a pardon 
granted to a person convicted of felony restores him 
to competency as a witness. Moreover, a person con- 
victed of a felony in another state will be a compe- 
tent witness in the state where offered as a witness 
on being pardoned, provided the disability as a wit- 
ness was not annexed to the conviction by express 
In some jurisdictions statutes 
expressly provide that the disqualification imposed 
by statute shall be restored by a pardon.*° 
toration of competency as a witness, whether the re- 
moval of the common-law°*! or statutory disqualifica- 
tion,®? must be by a full, unconditional pardon. 
the case of a person rendered incompetent under the 
common-law rule, the rule as to restoration to com- 


words of a statute.*? 


eally restores his competency, the 
pardon by its terms specifically re- 
stores his competency as a witness. 
A cay v. State, (Cr.) 57 S.W.(2d) 
41. 


48. See statutory provisions; 
cases infra this note. 


[a] In Illinois, where a person is 
incompetent as a witness under Cr. 
Code (Scates Comp. p 405) § 174, by 
reason of a conviction of petit larceny, 
a pardon by the governor does not re- 
store the competency. Foreman v. 
Baldwin, 24 Ill. 29. 


[b] In New York, since 2 Rev. St. 
567 2d ed § 1 provided that a person 
convicted of perjury shall thereafter 
not be received as a witness until the 
judgment is reversed, a pardon does 
not restore such competency. People 
v. Evans, 40 N.Y. 1; Houghtaling v. 
Kelderhouse, 1 Park.Cr. 241. 


[e] In Oklahoma (1) persons con- 
victed of perjury are not relieved of 
disability as witnesses by a condition- 
al pardon or parole, in view of Comp. 
St.. (1921) -$§ 585, 1642° (Blakely v. 
Bearden, 281 P. 952, 139 Okl. 237), (2) 
since the statute is a rule of evidence 
which remains unchanged by execu- 


and 


tive pardon (Blakely v. Bearden, 
supra). 
{d] In Tennessee a person convict- 


ed of petit larceny and incompetent to 
testify, in view of Code § 3812, is not 
restored to competency by a pardon. 
Evans v. State, 7 Baxt. 12. 


ia Klein v. Dinkgrave, 4 La.Ann. 
0. 


50. See statutory provisions; 
cases infra this note. 


[a] In West Virginia, in view of 
Code p 701 c 152 § 17, declaring that, 
ex Ceoe where it is otherwise provided, 
a person convicted of a felony shall 
not be a witness, unless he has been 
pardoned, a convict who has been par- 
doned is restored to competency as a 


and 


witness. State v. Williams, 14 W.Va. 
851. 
Ste BOY.) Vi US. 22 S.Ct.2292, 0142 


U.S. 450, 35 L.Ed. 1077 [rev 45 F. 851]; 
Perkins v. Stevens, 24 Pick. (Mass.) 
277; Martin v. State, 17 S.W. 430, 21 
Tex.App.1; Carr v. State, 19 Tex.App. 
635, 53 Am.R. 395. 


[a] Mere remission of punishment 
is not a pardon, and does not restore 
competency. Perkins v. Stevens, 24 
Pick. (Mass.) 277. 


[b] Release from prison by execu- 
tive direction has the same effect. 
Jones v. Harris, 32 S.C.L. 160. 


[ec] That conditional pardon was 
previously granted and accepted will 
not prevent a restoration to com- 
petency by a subsequent full pardon. 


7 


WITNESSES 


Such res- 


In 


Martin v. State, 17 S.W. 430, 21 Tex. 
App. 1. 

{d] That pardon was requested or 
granted solely to restore competency 
does not prevent it from being full 
and unconditional. Boyd v. U. TS 12 
S.Ct. 292, 142 U.S. 450, 935 L.Bd. 1077 
[rev 45 F, So Ly, 


[e] Conditional pardon (1) will not 
restore competency (McGee v. State, 
16 S.W. 422, 29 Tex.App. 596; Dudley 
v. State, 5 S.W. 649, 24 Tex.App. 163; 
Carr v. State, 19 Tex.App. 635, 53 Am. 
R. 395), (2) as in the case of a pardon 
subject to revocation (McGee v. State, 
supra; Carr v. State, supra). 


52. See cases infra this note. 


[a] In Missouri (1) a person 
whose competency as a witness was 
removed under statute when convict- 
ed of grand larceny is restored to com- 
petency by a full pardon of the offense 
of which he was convicted. State v. 
Kirschner, 23 Mo.App. 349. (2) How- 
ever, a mere release and discharge 
from the penitentiary is not a pardon 
so as to restore competency. State v. 
Kirschner, supra. 


[b] In New York the fact that a 
pardon contains a proviso that it shall 
not be construed to remove the legal 
disabilities attaching on the convic- 
tion and condemnation does not pre- 
vent the restoration to competency as 
a witness. People v. Pease, 3 Johns. 
Cas. 333. 


[ec] In Texas a person disqualified 
under. Acts 39th Leg. (1925) ¢ 27 is 
not rendered competent by a condi- 
tional pardon. Bailey vy. State, 28 S. 
W.(2d) 547, 116 Tex.Cr. 522. 


53. Logan v. U. S., 12 S.Ct. 617, 144 
U.S. 263, 36 L.Ed. 429 [rev 45 F. 872]; 
U. S. v. Jones, 26 F.Cas.No. 15,493, 
Brunn.Col.Cas. 462, 2 Wheel.Cr. "451: 
State v. Blaisdell, 33 N.H. 388); State 
v. Dodson, 16 $.c. 453; Missouri, etc., 
R. Co. v. Howell, (Civ.App.) 30 S.W. 
98 [rev on other ground 30 S.W. 102, 
87 Tex. 429]; Hunnicutt v. State, 18 
Tex.App. 498, 51 Am.R. 330. 


54 Logan v. U.S., 12 S.Ct. 617, 144 
U.S. 263, 36 L.Ed. 429 [rev 45 F. 872]; 
Solan v. State, 182 S.W. 317, 78 Tex.Cr. 
542; Martin v. State, 17 S.W. 430, 21 
Tex.App. 1. 


[a] Reason for rule.—(1) The rea- 
son for the pardon is a question for 
the executive (Solan v. State, 182 S.W. 
317, 78 Tex.Cr. 542) (2) and not for 
the courts (Martin v. State, 17 S.W. 
430, 21 Tex.App. 1). 


55. Logan v. U. S., 12 S.Ct. 617, 144 
U.S. 263, 36 L.Ed. 429 [rev 45 F. 872]; 
Thornton v. State, 20 Tex.App. 519. 


56. Martin v.: State, 17 S.W. 430, 
21 Tex.App. 1; Hunnicutt v. State, 20 
Tex.App. 632. 


*By DOUGLAS ROBINSON GRAY (§§ 144-235). 


[§ 144] 11. Relationship to Party**s’— 
Relation Generally. Apart from the question of in- 
terest,°® a witness is not disqualified by the fact that 
he is related to one of the parties by consanguinity®° 


(70 C.5.J. 117 


petenecy by a pardon is not affected by the fact that 
the entire punishment has been endured prior to the 
pardon,®* nor that the pardon was granted for the 
purpose of enabling the witness to testify in the case 
in which he is introduced,®* nor that the facts to 
which he would testify came to his knowledge after 
conviction and before the pardon.®® 
disqualification resulted from the common-law rule®® 
or by reason of statute,°” the fact that the pardon 
is defective is immaterial. 


Whether the 


a. Family 


[a] Rule applied.—(1) The text 
rule is true, although the pardon con- 
tains a clerical error in the descrip- 
tion of the offense (Petty v. State, 
(Tex. Cr) ii65. S:Ws. 917 5S ELunnrent Gays 
State, 20 Tex.App. 632), (2) as where 
the witness had been convicted of the 
theft of a calf and the pardon recited 
a conviction of the theft of a colt 
(Petty v. State, supra), (3) or where 
the record of conviction showed the 
“theft of a steer’’ and the pardon de- 
scribed the offense as ‘“‘cow-stealing” 
(Hunnicutt v. State, 20 Tex.App. 632). 


57. See cases infra this note. 


[a] In Pennsylvania that the par- 
don was defective in matter of form 
does not affect the rule. Hester v. 
Com., 85 Pa. 139. 


_ 56. Frivileged communications see 
infra §§ 497-640. 


59. See infra §§ 260- 
6G. Ala.—High v. Stainback, 1 
Stew. 24. 


Ariz.—Schornick v. Schornick, 
P. 397, 25 Ariz. 563, 31 A.L.R. 159 


Fla.—Haworth vy. Norris, 10 So. 18, 
28 Fla. 763. 


Ga.—Floyd v. Ricketson, 
909, 129 Ga. 668. 


ane ate oe v. Jenness, 12 N.H. 


Tex.—Schaff v. Ridlehuber, (Civ. 
App.) 261 S.W. 523 [cert den 45 S.Ct. 
194, 266 U.S. 629, 69 L.Ed. 477}. 


Va.—Grayson v. George, 9 S.H. 13, 
85 Va. 908. 


Wash.—Jones v. Seattle Title Trust 
Co., 289 P. 36, 157 Wash. 507. 


[a] Im Louisiana (1) under early 
code provisions to the effect that nei- 
ther ascendants nor descendants could 
be witnesses with respect to their 
descendants or ascendants, respec- 
tively, it was held that a natural 
child was an incompetent witness in 
a proceeding involving his deceased 
father (Lazare v. Jacques, 15 La.Ann. 
599), (2) and that parents (Lazare 
v. Jacques, supra; Guier v. QGuier, 
7 La.Ann. 103; Groves v. Steel, 2 La. 
Ann, 480, 46 Am.D. 551; Macarty v. 
Roach," 7 “Rob. ‘(baz) shi alecdahev. 
Caldwell, 1 Rob. (La.) 256; Guerin v. 
Bagneries, 13 La. 14; Deslonde v. Le 
Breret, 5 La. 96) (3) and grandparents 
(Hall v. Hill, McLean & Co., 6 La. 
Ann. 745; Hargis’ Succession, 3 La. 
Ann. 142) were incompetent witness- 
es in suits in which their children or 
grandchildren were parties. (4) It 
has also been held that in a criminal 
proceeding the son is a competent 
witness for his father, although it is 
otherwise in a prosecution by the - 
state to recover a civil penalty. State 
v. Thompson, 10 La.Ann. 122. (5) 


220 
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or affinity.°+ 


Thus a witness is competent although 
a hrother,®? brother-in-law,®* child,®* grandchild,*® 
son-in-law,*® or parent®’ of one of the parties. 


WITNESSES 


in General. 


[§ 145] b. Husband and Wife—(1) Competency 


. The father of a wife suing for sepa- 
ration from her husband has been 
held incompetent, under statute, as a 
witness with respect to the wife’s 
property. Taylor v. Felps, 10 La. 114, 
(6) Under a code exception permitting 
children of parties to testify in di- 
vorce actions, it was held that a suit 
for separation from bed and board is 
an action of divorce within the stat- 
ute, so that the children are compe- 
tent witnesses. Savoie v. Ignogoso, 7 
La. 281. Under more recent, decisions 
it has been held that (7) while the 
testimony of a child may be excluded 
in an ordinary civil suit because of 
his tender years, it cannot be excluded 
on the sentimental ground that he 
should not be permitted to testify 
against his mother (Chavigny v. Ha- 
va, 51 So. 696, 125 La. 710), (8) and 
that, in a suit by a wife against her 
husband for the separation of proper- 
ty, testimony of their children should 
not be excluded if they be persons of 
proper understanding {Gastauer v. 
Gastauer, 58 So. 1012, 131 La. 1). 


61.) Mott. v:) Smith, ..16-" Cal.’ *533; 
Rachal’) vo Rachal;y’ 4.-LacAnn. 9500; 
SS ae Steel, 2 La.Ann. 480, 46 Am. 

D. 551; Hamblin v. Hook, 6. La. 73; 
Bernard v. Vignaud, 10 Mart. (Lua.) 
482; Schaff v. Ridlehuber, (Tex.Civ. 
App.) 261 S.W. 523 [cert den 45 S.Ct. 
194, 266 U.S. 629, 69 L.Ed. 477]; Jones 
Vv. Seattle, Title Trust ‘Co:; 289° Ps 36; 
157 Wash. 507. 


62. Schaff v. Ridlehuber, er Civ. 
App.) 261 S.W.523 [cert den 45 S.Ct. 
194, 266 U.S. 629, 69 L.Ed. 477]. 


63. Schaff v. Ridlehuber, supra. 


64. Ariz. nick v. Schornick, 
VOM OouG POLE ATIZ. 563,. ol. Aci. 
159. 

Ga.—Floyd v. Ricketson, 59 S.EH. 
909, 129 Ga. 668. 


Me.—Keen vy. Sprague, 3 Me. 77. 
Miss.—Parker v. McNeill, 20 Miss. 
50. 


WN.Y.—Vultee v. Rayner, 2 N.Y.Su- 
per. 407. 


Wash.—Jones v. Seattle Title Trust 
Go., 289 P. 36, 157 Wash. 507. 


65. Jones v. Seattle Title Trust 
Co., supra. 


66. Jones vy. Seattle Title Trust 
Co.,.supra. 

67. Del.—Smith v. State, Houst. 
Cr.Cas. 107. 


a Af od 
28 Fla. 763. t 
ete —Cass vy. State, 2 Greene 362. 


y.—United Ls Co. v. Reeves, 
267 Sw. 1108, 206 Ky. 581. 


N.H.—Marston vy. Jenness, 12 
137. 

N.Y.—Alderman y. Tirrell, 8 Johns. 
418. 

S.C.—Smith -v. Littlejohn, 13. S.C. 
L. 362. 


Tex.—Stanley vy. State, 
W. 320. 


Va.—Grayson vy. George, 9 S.E. 138, 
85 Va. 908. 


“Neither a father nor a mother is 
disqualified. by the parental relation 
of a witness for or against a son.” 
Haworth vy. Norris, 10 So. 18, 28 Fila. 
763. 


N.H. 


(Cr.) 74 8S. 


{a] Illustration.—In an action for 
injuries to a child, the mother and fa- 
ther of the child, who testified for the 
child and not for each other, with re- 
spect to the injuries and suffering by 
the child not observable by the naked 
eye, were competent witnesses. Unit- 
ed Casket Co. v. Reeves, 267 S.W. 1108, 
206 Ky. 581. 

Competency of father to sustain son 
as witness see infra § 1133. 


68. U.S.—Lucas v. Brooks, 18& 
Wall. 4386, 21: L.Ed. 779; Witters v. 
Sowles, 28 F. 121; Wooster v. Hill, 


22 F. 830, 23 Blatchf. 72 [rev on other 
grounds 10 Sit, 228, 132.U.S. 693, 33 
L.Ed. 502]; Nichols v. Harris, 18 F. 
Cas.No., 10,2438, McArthur Pat. Cas. 
302; Thomas v. Mackall, 23 F.Cas.No. 
13,903, 5 Cranch C.C.'536. 


Ala.—Barron vy. Anniston, 48 So. 
8, 157 Ala. 399; Gardner v. Randolph, 
3 Ala. 685; Sadler v. EFOUSLOR, 4 Port. 
HO HSN AS 
Ark.—Newsom v. Reed, 6 S.W.(2d) 
10, 177 Ark. 177; Christian & Taylor 
v. Fancher, 235 S.W. 397,151 Ark. 102; 
Reaves v. Coffman, 112 S.W. 194, 87 


5 
at 


Ark. 60; Watkins v. Turner, 34 Ark. 
663; Beecher v. Brookfield, 38 Ark. 
2595) Phipps vy. Martin,.33) Ark. /20%% 


Collins v. Mack, 31 Ark. 684. 


Del.—Doe ex dem. Burton y. Roe, 7 
Del. 49. 


Fla.—Ex parte Beville, 50 So. 685, 
58 Fla. 170, 27 L.R.A.N.S. 273, 19 Ann. 
Cas. 48; Schnabel v. Betts, 1 So. 692, 
23 Fla. 178. 


Ga.—Stanford v. Murphy, 
410. 


Ill. Kofsky v. Kofsky, 98 N.E. 287, 
254 Ill. 88; Schreffler v. Chase, 92. N.E. 


63 Ga. 


272, 245 Tl. 395, L37) Am.SUR. * 33.03 
Gemkow v. Link, 80 N.E. A GIS22.5 CLL, 
21; Seaton’ v. Kendall, 49 N.E. 561, 
174 Tik410' faté 61 aii: App. 289]; Hy- 


man y. Harding, 44 N.H. 754, 162 nL 
357; ° Westchester: Fk: Ins. Co. -v. Fos- 
ter, 90 111.121; Hayes v. Parmalee, 
79 Ill. 563; Hawver v. Hawver, 78 Ill. 
Trepp v. Barker, 78 fll. 146; 
Dexter v. Parkins, 22 Ill. 1438; la 
Forest v. Chicago & E. I. Ry. Co., 245 
THiAwmp. (3255 “Blom w. UM uchs,)) 241) Ell, 
App. 242; Riedel v. Crocker, 161 Ill. 
App. 608; Hlectric Vehicle Os. We 
Price, 138 DiApp. 594; St toutenbor- 
ough v. serene ae 125 TlL.App. 
McGrath v. Miller, 61 Ill.App. 
Wollf v. Van Housen, d5 Ill.App. 


Ind.—Jackson v. Reeves, 53 4 
231; Stanley v. Schultz, 47 Ind. 217; 
Harrell v. Hammond’s Adm’r, 25 Ind. 
104; McCollem v. ‘White, 23 Ind. 43; 
Woolley v. Turner, 13 Ind. 253 i 
kel v. Probasco, 7 Ind. 690. 


Towa.—Karney v. Paisley, 18 lowa 


Oe 


Kan.—Jenkins v. Levis, 25 Kan. 


AOE s Niatital Vel GACOUS a DION ke miicuity waits) 
Kan.App. 358; Flohr v. Schwartzberg, 
59 P. 666, 9 Kan.App. 215; Metzger 


v. Burnett, 48 P. 599, 5 Kan.App. 374. 


Ky.—Metropolitan Life Ins. Co. v. 
Trunick’s Adm’r, 54 S.W.(2d) 917, 
246 Ky. 240; McGuire v. Cope, 9 S.W. 
(2d) 528, 225 Ky. 521; London v. Lon- 
don, 277 S.W. 287, 211 Ky. 271; Hop- 
kins v. Smith, 7 J.J.Marsh. 263; Hig- 
don’s Heirs v. Higdon’s Devisees, 6 
J.J.Marsh, 48; Caperton v. Callison, 
1 J.J.Marsh. 396; Wall v. Nelson, 3 
Litt. 395; Wedding v. Wedding, 87 S. 


» Coe ge 


[§§ 144-145 


Broadly, at common law, and under 
some statutes, husband and wife are incompetent as 
witnesses for or against each other in either civil®® 


W. 318, 27 Ky.L.| 943; Churchill v. 
Hohn, 45 S.W. 498, 20 Ky.L. 200. 


La.—White v. Vicksburg, etc., R.- 
Co.,. 8 So. 475, 42 La.Ann. 990; \Me- 
Donald v. Thompson, 23 La.Ann. 556; 
Willis v. Kern, 21 La.Ann. 749; Car- 
ter v. Taylor, 20 La.Ann. 421; Cull v. 
Herwig, 18 La.Ann. 315; Tulley v. 
Alexander, 11 La.Ann. 628; Shepherd 
v: Schomaker, 2 La.A. (Orleans) 166. 


Me.—Dwelly v. Dwelly, 46 Me. 377. 


Miss.—Moore vy. McKie, 13 Miss. 
238, 7 


Mo.—Joice v. Branson, ,73 Mo. 28; 
Gottschall v. Geiger, 231 $.W. 87, 207 
Mo.App. 89; Tockstein v. Bimmerle, 
131 S.W. 126, 150 Mo.App. 491; Hutch- 
ins v. Missouri Pac. R. Co. USS Wie 
473, 97 Mo.App. 548; Rider v. Culp, 
68 Mo.App. 527. 


N.H.—Blain v. Patterson, 
23. 


N.J.—Bird v. Davis, 14 N.J.Eq. 467; 
Robbins y. Abrahams, 5 N.J.Eq. 465. 


N.Y.—Hicks v. Bradner, 2 Abb.Dec. 
362, 5 Transcr.A. 239, 35 How.Pr. 118; 
Marsh v. Potter, 30 Barb. 506 [aff 24 
How.Pr. 610]; Macondray v. Wardle, 
26 Barb. 612, 7 Abb.Pr.. 3;. Moffat v. 
Moffat, 23 NlY.Super. 468, 17 Abb.Pr. 
4; Rogers v. Rogers, 1 Daly 194; 
Main vy. Stephens, 4 E.D.Smith 86; 
Foster’s Case, 13 Abb.Pr.N.S. 372 note: 
Andrews v. Nelson, 7 Abb.Pr. 8 note; 
Copous v. Kauffman, 8 Paige 5838; Ho- 
sack & Blunt v. Rogers, 8 Paige 229 
[aff 25 Wend. 313]; St@wart v. “Stew- 
art, 7 Johns.Ch, 229; In re Shaw, 1 
City Hall Rec. 177. 


N.C.—Grant vy. Mitchell, 71 S.E. 
1087, 156 N.C. 15, Ann.Cas.1912D ob bake ee 
Anonymous, 3 N.C. 127. 


He Wr asses 10 Ohio St. 


Okl.—Bogardus v. Salter, 259 P. 561, 
127 Oki, 4: St. Louis & S. F. R. Co. 
v. Bloom, 134 P. 432, 39 Okl. 78; Wade 
v. Sumner, 120 P. 1011, 30 Okl. 784; 
Herron vy. M. Rumley Co., LG pies Opie 
PADS OV SOR EB NGS ene Gilmer, BO aaa loyal 
5 Okl. 740. 


Pa.—Canole v. Allen, Op reAS 


1053, 
222 Pa. 156: ( 


Callendar v. Kelly, 42 
A. 957, 190 Pa. 455; Pleasanton v. 
Nutt, 8 A, 63, 115 Pa. 266; Moody’s 
Lessee v. Fulmer, 3 Grant’ 17; Sny= 
der’s Lessee v. Snyder, 6 Binn. 483, 
6 Am.D. 493; Sahms v. Brown, 4 Pa. 
Co. 488; Bast v. Anspach, 1 Leg. Gaz. 
PAGS Boyle v. Haughey, 30 Leg.Int. 424, 
10 Phila. 98. 


R.I.—Briggs: v. Titus, 7 R.1. 441. 


$.C.—Forretier Ve 
Creditors, 12 S.C.L. 304; Mayrant v. 
Guignard, 22.S.C.Eq. 112; Footman v. 
Pendergrass, 21 S.C.Eq. 317; Osborn 
Vv. Black, 1 8.C.Ea. 431; Bell v. Coiel, 
11 S.C.Eq. 108, 110, 27 Am.D. 448 
(where it is said, however: “When 
the husband himself would be a com- 


Guerrineau’s 


petent witness, the wife may be 
sworn’’). 

Tenn.—Hyden vy. eden 6 Baxt. 
406; Barton v. Trent, 3 Head. 167. 


Tex.—Simpson v. Brotherton, 62 
Tex), 1705") Hiickstv. Patterson,. dex 
App.Civ. Cas. § 349; Wilson vy. Green, 
1 Tex.App.Civ.Cas. § 98 


Vt.—Boyce v. Bolster, 64 A, 79, 79 
Vit. 405" State vo Sarzood, 58" Al 97t, 
Ti Nig SOs 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Jenne v. Piper, 38 A. 147, 
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or eriminal®® proceedings, the rule of exclusion | ordinarily applying irrespective of the kind of tes- 


69 Vt. 497; Willey v. Hunter, 57 Vt. 
479; Brown v. Burrington, 36 Vt. 40. 


Va.—Wilkes’ Adm’r v. Wilkes, 80 
S.E. 745, 115 Va. 886; Bowman v. 
Reinhart, 16. S.H.. 279, 89 Va. 435; 
Scott v. Rowland, 4 S.E. 595, 82 Va. 
484; Burton v, Mill, 78 Va. 468; ‘Shen- 
andoah Valley R. Co. v. Lewis, 76 Va. 
833. 

Wis.—Mountain v. Fisher, 22 Wis. 
93. 


Eng.—Pedley v. Wellesley, 3 C.&P. 
558, 14 H.C.L. 713, 172 Reprint 545. 


Ont.—Storey v. Veach, 22 U.C.C.P. 
Tae Toms v. Whitby Tp., 32 U.C.Q.B. 
249. 


Rule applied in particular civ- 
(1) Collection of 


[aq 
il actions, as for: 
life insurance policy. Metropolitan 
Life Ins. Co. v. Trunick’s Adm’r, 54 
S.W.(2d) 917, 246 Ky. 240. See Nee- 
ley v. Metropolitan Life Ins. Co., 199 
Tll.App. 90. (2) Specific performance. 
Kofsky v. Kofsky, 98 N.E. 287, 254 
Ill. 88. (3) Wrongful death of child. 
Thomas vy. Anthony, 103 N.E. 974, 261 
Ill, 288 [rev 179 Ill.App. 463]. 


[b] Blackstone says: ‘In trials of 
any sort, they [husband and wife] are 
not allowed to be evidence for or 
against each other; partly because it 
is impossible their testimony should 
be indifferent; but principally be- 
cause of the union of the person; and 
therefore if they were admitted to be 
witnesses for each other, they would 
contradict one maxim of the law, 
nemo in propria causa testis esse deb- 
it; and if against each other, they 
would contradict another maxim, ne- 
mo tenetur seipsum accusare.’’ 1 
Blackstone Comm. p 443 [quot Bx 
parte Beville, 50 So. 685, 58 Fla. 170, 
er 2) 2s RA.N.Ss 203; 19) Ann.Cas, 

ag 


69. Ala.—lLide v. State, 31 So. 953, 
133 Ala. 48; Hussey v. State, 6 So. 
420, 87 Ala. 121; Merriwether v. State, 
1 So. 560, 81 Ala. 74; Donnelly v. 
State, 78 Ala. 453; Turner v. State, 
72 So. 574, 15 Ala.App. 19; Langham 
v. State, 68 So. 504, 12 Ala.App. 46 
[cert den 68 So. 1019, 192 Ala. 687]. 


Ark.—Conley v. State, 3 S.W.(2d) 
980, 176 Ark. 654; Satterwhite v. 
State, 214 S.W. 44, 139 Ark. 605. 


Conn.—Lucas v. State, 23 Conn. 18. 


Del.—State v. Smith & Bird, 57 A. 
368, 21 Del. 1; State v. Deputy, 50 
AL 1VG,P19 9 Del, 19. 


Ga.—William v. State, 33 Ga.Suppl. 
85; Stephens v. City of Crawfordville, 
83 S.H. 794, 15 Ga.App. 519; Hector vy. 
State, 74 S.H. 295, 10 Ga.App. 777. 


Tll.— People v. Hudson, 258 I1l.App. 
378. 

Ind.—Copeland v. State, 60 Ind. 394; 
Taulman v. State, 37 Ind. 353. 


Ky.—Turk v. Commonwealth, 38 S. 
W.(2d) 987, 239 Ky. 55; Vaughn v. 
Commonwealth, 263 S.W. 752, 204 Ky. 
229; Allen v. Com., 119 S.W. 795, 134 
Ky. 110, 20 Ann.Cas. 884; Com. v. 
Woelfel, 88 S.W. 1061, 121 Ky. 48, 28 
ey alt, ioc JOSeDh. vs mCOm.,. 199" 8: Wi 
311, 30 Ky.L. 638. 


La.—-State v. Pain, 19 So. 138, 48 
La.Ann. 311. 


Mass.—Burlen v. Shannon, 14 Gray 
433. 


Miss.—Davis v. State, 128 So. 885, 
157 Miss. 669; State v. McMullins, 126 
So. 662, 156 Miss. 663; Finklea v. 
State, 48 So. 1, 94 Miss. 777. 

Mo.—State v. Willis, 24 S.W. 1008, 


119 Mo. 485; State v. Vaughan, 118 
S.W. 1186, 136 Mo.App. 645. 


N.Y.—Wilke v. People, 53 N.Y. 525, 
1 Cow.Cr. 541; People v. Crandon, 17 
Hun 493; People v. Moore, 65 How.Pr. 
TG 


Ohio.—Schultz v. State, 32 Ohio St. 
276; Thurman vy. State, 4 Ohio Cir. 
Ct. 141, 2 Ohio Cir.Dec. 466; State v. 
Lawrentz, 24 Ohio N.P.N.S. 603. 


Okl.—Combest v. State, (Cr.) 299 P. 
920; Birdwell v. United States, 135 P. 
445, 10 Okl.Cr. 159 (applying Indian 
Territory statute). 


Pa.—Com. v. Woodcroft, 17:Pa.Co. 
554; Com. v. McEwen, 1 Pa.L.J. 140; 
Com. v. Poynter, 8 Phila. 609. 


Wis.—Grabowski v. State, 105 N.W. 
805, 126 Wis. 447; Kraimer y. State, 
93, IN. We lOO alive Wiss 850s. “Miller 
v. State, 81 N.W 1020, 106 Wis. 156. 


See People v. Medina, 32 Porto Rico 
140, 141 [quot Cyc]. 


[a] Reasons for rule.—“The rea- 
sons given by law text-writers and 
courts why neither a husband nor wife 
shall in any case be a witness against 
the other except in a criminal prose- 
cution for a crime committed by one 
against the other have been stated 


thus: First, identity of interests; 
second, the consequent danger of 
perjury; third, the policy of the law 


which deems it necessary to guard the 
security and confidences of private 
life even at the risk of an occasional 
failure of justice, and which rejects 
such evidence because its admission 
would lead to domestic disunion and 
unhappiness; and, fourth, because, 
where a want of domestic tranquility 
exists, there is danger of punishing 
one spouse through the hostile testi- 
mony of the other.’’ Cargill v. State, 
220 PB. 64,65, 25 OKILCr, 314, 35 AL. R. 
133. 


[b] Rule applied in prosecutions 


for particular crimes.—(1) Assault 
with deadly weapon. People v. Huad- 
son, 258 Ill.App. 378. (2) Assigna- 


tion, adultery, fornication, and prosti- 
tution. State v. Aswell, 137 S.H. 174, 


193 N.C. 399. (8) Being disorderly 
person. People v. Crandon, 17 Hun 
CN. Ye) 4980 (4) Conspiracy, to Jde- 


fraud the United States. Fitter v. U. 
SAO Hoare eb. 69” Cr@wAce 50s ee CO) 
Homicide. Hendrix v. U. S., 31 S.Ct. 
193, 219 U.S. 79, 55 L.Ed. 102; Lang- 
ham v. State, 68 So. 504, 12 Ala.App. 
46 [cert den 68 So. 1019, 192 Ala. 687]; 
Vaughn v. Commonwealth, 263 S.W. 
752, 204 Ky. 229. (6) Making false 
and fraudulent income tax return. 
Slick wi/U:.S:, 1 EF. @a) 897: (7). sRape: 
State v. Harris, 222 S.W. 420, 283 Mo. 
99 (where the husband was indicted 
for incest and statutory rape of his 
daughter under the age of consent and 
convicted on the rape count). (8) 
Violation of narcotic laws. Jin Fuey 
Moy v. U. S., 41 S.Ct. 98, 254 U.S. 189, 
65 L.Ed. 214. (9) Violating the Na- 
tional Prohibition Law. Fisher v. U. 
S., 32 F.(2d) 602; Liberato v. U. S., 13 
F.(2d) 564; Krashowitz v. U. S., 282 
Mm 599" Lowe iv. U..S., 282. H..597. 


[ec] “Under the early common law 
rule, husband and wife could not tes- 
tify either for or against each other, 
in criminal cases. This rule was 
made by the judges, for the protec- 
tion of husband and wife and of the 
marriage relation. It probably arose 
out of the supposed personal unity of 
husband and wife.’ State v. Law- 
rentz, 24 Ohio N.P.N.S. 6038, 604. 


[d] Offense punishable by fine or 
imprisonment, Under Pen. Code 
(1910) § 1037, one spouse is not com- 
petent or compellable to give testi- 


mony for or against the other in a 


| prosecution for violating a city ordi- 


nance punishable by fine or imprison- 
ment, such prosecution being deemed 
a criminal case for purposes of com- 
petency of the witness. Stephens v. 
City of Crawfordville, 83 S.H. 794, 15 
Ga.App. 519. 


[e] Inthe federal courts (1) it has 
been held by the United States su- 
preme court that a wife is not com- 
petent to testify for her husband in a 
criminal case. Jin Fuey Moy v. U. S., 
41 S.Ct. 98, 254 U.S. 189, 65 L.Ed. 214; 
Hendrix v. TWiSh) 340S-Ct. messi 2 OSs 
79, 55 L.Ed. 102. (2) The majority 
of the lower courts follow the doc- 
trine of the Jin Fuey Moy case, supra, 
and hold a husband or wife incompe- 
tent to testify for or against the oth- 
er in a criminal case. Fisher v. U. S., 
32 F.(2d) 602; Barton v. U. S., 25 F. 
(2a) 967 [cert den 49 S.Ct. 24, 278 U. 
S. 621, 73 L.Ed. 542]; U.S. v. Swierz- 
behski, 18 F.(2d) 685; Liberato v. U. 
S., 13 F.(2d) 564; Fasulo v. U. S., (C. 
CLA.) 7 oR. G20). 961 — feertsier 46h Se 
Ct. 208, 269 U.S. 551, 70 L.Ed. 407, and 
rev on other grounds 47 S.Ct. 200, 272 
U.S. 620, 71 L.Ed. 443]; Slick v. U. S., 
1 F.(2d) 897; Krashowitz v. U. S., 
Hy 5995 owe) Van Way (S54 2:82 See Doe 
Adams -v./U:°S,.259) Fy. 214. 1.70"GsCrAG 
282; Fitter v. U. S., 258 F. 567, 169 C. 
C.A. 507; Wesoky v. U. S., 175 F. 3383, 
99—-ES CAS P20) Wa SP VW. lOReS hoe ene 
569. (38) Other lower courts hold that 
husband or wife may testify for the 
other in a criminal case. Green v. U. 
S., 19 F.(2d) 850 [cert den sub nom. 
Olmstead v. U: S., 48 S:€t. 117, 275 U; 
S. 557, 72 L.Ed. 424, cert gr 48 S.Ct. 
207, 276 U.S. 609, 72 L.Ed. 729, aff 48 
S.Ct. 564, 277 U.S. 438, 72 L.Hd. 944, 
66 A.L.R. 376]; Rendleman y. U. S., 
18 F.(2d) 27. (4) In ‘support of the 
rule of exclusion it has been said that 
such rule is based upon the rule of 
inadmissibility as in foree in the sev- 
eral states when the first federal 
judiciary act was enacted by congress 
in 1789, and that such rule isijnot 
based upon the common law and that, 
“although the various states of the 
Union, in the main, if not entirely, 
have modified their common-law rule 
of incompetency relating to husband 
and wife testifying for or against 
each other in a criminal case, Con- 
gress has made no change in this re- 
lation.” U.S. v. Swierzbenski, 18 F. 
(2d) 685, 686. (5) Recent authority 
points out that’ in deciding whether 
or not to pérmit a spouse to testify 
the federal courts do not refer to the 
law of the particular state as it exist- 
ed at the time of adoption of the 
Judicature Act or of its admission in- 
to the Union (Tinsley v. U. S., 43 FB, 
(2d) 890, 897 [cit Harvard L. Rev. 
article as inserted in Congressional 
Record of June 9, 19301), (6) ques- 
tions the authority of the Jin Fuey 
Moy case, supra, as in conflict with 
the doctrine of Rosen v. U. S., 38 S.Ct. 
148, 245 U.S. 467, 62 L.Ed. 406, that the 
qualification of a convicted felon was 
not controlled by the dead hand of the 
common law (Tinsley v. U. S., supra), 
(7) and, while not finding it neces- 
Sary to decide the point in the case at 
bar, concludes that, pending federal 
legislation or judicial clarification by 
the supreme court, the question of a 
spouse’s competency to testify for the 
other spouse in a criminal prosecution 
in the federal courts must remain in 
confusion (Tinsley v. U. S., supra). 


Competency for but not against in 
criminal cases see infra § 160. 


Exceptions where offense is by one 
pd SAelag Ped Somat the other see infra §§ 
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timony offered,*® or the character of proceeding 
But the rule of exclusion was subject 
to certain exceptions or modifications even at common 
It has been held, upon the ground of public 
policy, that a wife is competent to testify in behalf 
of her husband in an action by him against a physi- 
cian for producing an abortion upon her, and that 
the husband is a competent witness in a suit to the 
use of the wife on a dram-shop keeper’s bond for the 
statutory penalty for selling liquors to the husband, 
an habitual drunkard, after notice.“* 


In equity. The competency of husband and wife 
to testify with respect to each other in courts of eq- 


involved.*1 


law.*? 


WITNESSES 


ple therein.*® 


uity is the same as in courts of law.7® 


70. See infra § 155. 
71. State v. Vaughan, 118 S.W. 
1186, 136 Mo.App. 645. See Cahan v. 


Carr, 47 F.(2d) 604 [aff 42 F.(2d) 664, 
ceruwden vole S.Ct, 1655,.923838 U.S, 862, 
75 L.Ed. 1467] (where testimony of a 
wife against her husband on a hear- 
ing of habeas corpus in connection 
with deportation proceedings was 
merely cumulative and therefore not 
ground for reversal of an order deny- 
ing habeas corpus, but where the 
court said that the general rule for- 
bidding a wife to testify against her 
husband was applicable in such a*pro- 
ceeding). 


[a] “he common-law rule is that 
a wife or husband is an incompetent 
witness in a case, civil or criminal, in 
which the other is a party.” State v. 
Vaughan, 118 S.W. 1186, 136 Mo.App. 
645, 647. 


72. U.S.—Cohen v. United States, 
214 F. 23, 130 C.C.A. 417 [cert den 35 
S.Ct. 199, 235 U.S. 696, 59 L.Hd. 430]. 


Ala.—Coy v. State, 129 So. 21, 221 
Ala. 466. 


Fla.—Ex parte Beville, 50 So. 685, 
58 Fla. 170, 27 L.R.A.N.S. 2738, 19 Ann. 
Cas. 48. 


Mo.—State v. Vaughan, 
1186, 136 Mo.App. 645. 


Ohio.—State v. Lawrentz, 24 Ohio 
N.P.N.S. 608. 


[a] Rule of necessity has created 
exceptions to the general rule making 
husband and wife incompetent wit- 
nesses in cases involving, the other, 
such exceptions being partly for the 
protection of the wife in her life and 
liberty and partly for the sake of 
public justice. State v. Vaughan, 118 
S.W. 1186, 136 Mo.App. 645 [cit 1 
Greenleaf Evid. §§ 334, 335]. 


[b] “Where the offense is directly 
against the person of the wife, this 
rule has usually been dispensed with.” 
1 Blackstone Comm. p 443 [quot Ex 
parte Beville, 50 So. 685, 58 Fla. 170, 
Wie clues AGN .S.0.2 15,, 19 “Ann. Cais, 
48]. 


118 S.W. 


{c] ‘Total disability did not extend 
to testimony of one against other 
even at common law although such 
testimony was excluded unless both 
consented to its admission. Cohen v. 
WS!) 24 Thie23. 30 CICA ALT Peert 
den 35 S.Ct. 199, 235 U.S. 696, 59 L.Ed. 
430]. 

Exception made in personal injury 
cases see infra § 159. 


73. Cramer v. Hurt, 55 S..W. 258, 
154 Mo. 112, 77 Am:S.R. 762: 


Competency of husband to testify 
in. wife’s action for malpractice under 
separate property statute see infra § 
191 text and note 74. 


74. Lester v. Sampson, (Mo.App.) 
180 S.W. 419; Pettis County v. De 
Bold, 117 S.W. 88, 136 Mo.App. 265. 


Competency of husband under sepa- 
rate property statute see infra § 191 
text and note 76. 


75. First Nat. Bank of Herrin v. 
Sobosky, 186 Ill.App. 545; William & 
Mary College y.«Pewell, 12 Gratt. (53 
Va.) 372. 


76. Peo. v. Medina, 32 Porto Rico 
140, 142 [quot Cyc]. See State v. Ken- 
yon, 26 A. 199, 18 R.I. 217 (wherein the 
court says: ‘‘'The rule of the common 
law in criminal cases, which made 
husband and wife incompetent as wit- 
nesses for or against each other, has 
been modified in most of the states by 
statutes. The modifications are by no 
means uniform. They vary, from 
making the testimony purely volun- 
tary, or competent by one in favor of, 
but not against, the other to making 
it fully competent and compellable 
both for and against the other’’). 


77. U.S.—Kingsbury v. Buckner, 10 
S.Ct. 638, 134 U.S. 650, 33 L.Ed. 1047. 


Ala.—Thomas y. State, 46 So. 771, 
155 Ala. 125; Wester v. State, 38 So. 
1010, 142 Ala. 56. 


Ark.—Fidelity-Phenix Fire Ins. Co. 
v. Friedman, 174 S.W. 215, 117 Ark. 
ele 


Cal.—Fitzgerald v. Livermore, 13 P. 
167, 72 Cal. xxi; People v. Chadwick, 
87 P. 384, 389, 4 Cal.App. 63. 


Ga.—Rivers v. State, 44 S.E. 859, 
118 Ga. 42; Watts v. Baker, 3 S.E. 773, 
78 Ga. 622. 


Idaho.—Larson v. Carter, 94 P. 825, 
14 Idaho 511. 


Tll.— Johnson v. McGregor, 41 N.E. 
558, 157 Ill. 350 [aff 55 Ill.App. 530]; 
Smith v. Long, 106 Ill. 485; Ginsburg 
Vo. orrall,. 105-9 1, App. S213: See 
Skahen y. Strauss, 199 Ill.App. 403. 


Ind.—Hutchason vy. State, 67 Ind. 
449; Brown v. Norton, 67 Ind. 424; 
Niehaus v. Cooper, 52 N.E. 761, 22 Ind. 
App. 610. 


Iowa.—Auchampaugh v. Schmidt, 41 
N.W. 472, 77 Iowa 13. 


Ky.—W. W. Woodruff Hardware Co. 
v. Wender Blue Gem Coal Co., 1382 S. 
W. 401, 141 Ky? 210; Adtna Ty Ins: 
Co, ‘v. Bethel) 131 Siw: 523,140) dey. 
609; Smith v. Doherty, 60 S.W. 380, 
109 Ky. 616, 22 Ky.L. 1238; Bright’s 
Ex’rs v. Swinebroad, 51 S.W. 578, 106 
Ky. 737, 21 Ky. 369; Doty v. Dickey, 
96 S.W. 544, 29 Ky.L. 900; Ditto v. 
Slaughter, 92 S.W. 2, 28 Ky.L. 1164; 
Lincoln County Bd. of Internal Imp. 
v. Moore’s Adm’r, 74 S.W. 683, 25 Ky. 
L. 15; Lincoln County Bd. of Internal 
Imp. v. Moore’s Adm’r, 66 S.W. 417, 
23 Ky.L. 1885; Glover y. Suter, 38 S. 
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[§ 146] (2) Statutory Modification of Rule as to: 
Exclusion—(a) In General. 
band and wife is at the present time regulated en- 
tirely by statutes, which vary widely in different ju-. 
risdictions, and such statutes must be looked to in 
order to determine the present law of any particular 
state and the applicability of any particular prinei-- 
Thus the rule of exclusion has been 
very considerably modified by statutes making hus- 
band and wife competent for or against each other in. 
some, although not in all, eases,77 and in some juris-. 
dictions the relationship of husband and wife has 
no effect on the competency of a witness,*® except. 


The competency of hus- 


~ 


W. 869, 18 Ky.L. 1018 


La.—Edwards Bros. v. Berner, 98: 
So. 247, 154 La. 791; Martin v. Deren-- 
becker, 40 So. 849, 116 La. 495. 


Mass.—Commonwealth v. Saltyman, 
154 N.E. 562, 258 Mass. 109; Fowle v. 
Tidd, 15 Gray 94. 

Mich.—O’Toole v. Ohio German F.. 
Ins: ©0123 N.W. 795, 1599 Miche 187— 
24 L.R.A.N.S. 802; Travis v. Stevens,,. 
87 N.W. 85, 127 Mich. 687. 


Miss.—Virden v. Dwyer, 30 So. 45, 
78 Miss. 7638. 


Mo.—Brown v. Patterson, 124 S.W. 
1, 224 Mo. 639; Layson v. Cooper, 73: 
S.W. 472, 174 Mo. 211, 97 Am.S.R. 5453. 
Smoot v. Judd, 61:'S.W. 854, 161 Mo. 
673, 84 Am.S.R. 738; McFadin v. Cat- 
ron, 25 S.W. 506, 120 Mo. 252. 


Neb.—Lihs v. Lihs, 62 N.W. 457, 44 
Neb. 143. 

N.J.—In re Hoffman, 199 F. 448 (ap- 
plying New Jersey law). 

N.Y.—People v. Public Charities: 
Com’rs, 9 Hun 212. 


Ohio.—Westerman v. Westerman, 
25 Ohio St. 500; State v. Lawrentz, 24 
Ohio N.P.N.S. 603. 


Pa.—Canole v. Allen, 70 A. 1053,, 


222 Pa. 156; Dellinger’s Appeal, 71 
Pa. 425. 
Porto Rico.—Peo. v. Medina, 32: 


Porto Rico 140, 141 [quot Cyc]. 


R.I.—State v. Kenyon, 26 A. 199,. 
URW ale, allyl 


S.D.—Guillaume vy. Flannery, 108 N. 
Wi) 2dO 4 cabo un Le 


Tenn.—Orr v. Cox, 3 Lea 617. 


Tex.—Steves v. Smith, 107 S.W. 141,. 
Yex.Civ.App. 126. 

Va.—Crowder v. Garber, 34 S.E. 470,. 

97 Va. 565; Hoge v.’Turner, 32 S:E:. 

291, 96 Va. 624. 


W.Va.—Jefferson First Nat. Bank 
v. Harris, 49 S.H. 252, 56 W.Va. 345. 


Ont.—Peterborough y. Conger, 1 Ch. 
Chamb. 35. 


78. D.C.—Foertsch v. Germuiller,. 
MAP MRD! sbi. 


Fla.—Whitfield v. State, 95 So. 430, 
85 Fla. 142; Ex parte Beville, 50 So. 
685, 58 Fla. 170, 27 L.R.A.N.S. 278, 19 
Ann.Cas. 48; Walker v. State, 16 So. 
80, 34 Fla. 167, 43 Am.S.R. 186; Ever-- 
ett v. State, 15 So’ 548, 33 Fla. 661. 


Ind.—Vukodonovich vy. State, 150 N. 
Be o6) LOT nid.” 169s Patitechard sve 
ae ae 177 N.E. 502, 93 Ind.App. 


Kan.—State v. McCord, 8 Kan. 232,. 
12 Am.R. 469. 


Me.—Thompson y. Wadleigh, 48 Me. 


49 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


as respects confidential communications.7® 
in derogation of the common-law rule that husband 
and wife are incompetent for or against each other 
should be so applied by the courts as to benefit and 
not harm the administration of justice,®° are subject 
to the rule of strict econstruction,*t and should be 
clear and such as to prevent reasonable doubt of the 
Where the statute is 
one of general exclusion subject to exception, the 
courts will not extend the statute to permit testi- 
mony in eases not elearly covered by the statutory 
exception.S’ The purpose of statutes providing that 


extent of the modification.®? 


Md.—Richardson v. State, 63 A. 317, 
103 Md. 112. 


Porto Rico.—Peo. v. Medina, 
Porto Rico 140, 141 [quot Cyc]. 


S.C.—State v. Reynolds, 26 S.E. 679, 
48 S.C. 384. See also Brickle v. Leach, 
33 S.E. 720, 55 S.C. 510 (holding hus- 
band of defendant in partition action 
competent to testify to what took 
place between such defendant and a 
decedent in regard to purchase and 
sale of a house). 


.Vt.—State v. Muzzy, 88 A. 895, 87 
Wits 26 7: 


See Matteson v. New York Cent. R. 
Co., 62 Barb. 364 [aff 35 N.Y. 487, 91 
Am.D. 67] (to effect that § 399 of the 
Code as amended in 1860, made hus- 
band and wife generally competent 
witnesses in all cases where parties 
to the suit). 


[a] flustrationm—Where general 
statutes provide that the competency 
of witnesses in criminal cases shall 
be governed by statutes relating to 
civil cases, and where statutes of the 
latter character expressly state “that 
in trials of civil actions in this state, 
neither the husband nor the wife shall 
be excluded as witnesses, where 
either the said husband or wife is an 
interested party to the suit pending,” 
the common-law rule making husband 
and wife incompetent witnesses is 
abrogated and the disqualification of 
the husband and wife to testify for or 
against each other is abolished and no 
objection of public policy remains. 
Ex parte Benville, 50 So. 685, 58 Fla. 
170, 27 L.R.A.N.S. 273, 19 Ann.Cas. 
48. 


32 


79. Peo. v. Medina, 32 Porto Rico 
140, 141 [quot Cyc]. ; 

Confidential communications see in- 
fra §§ 508-531. : 

80. Taylor v. State, 147 So. 647, 25 
Ala.App. 408. 


81. Kirman y. Hutchinson, 254 Ill. 
App. 469; Holman yv. Bachus, 73 Mo. 
49; Gibson v. Com., 87 Pa. 253. 

82. McCoy v. State, 129 So. 21, 221 
Ala. 466. 

83. London v. London, 277 S.W. 


287, 211 Ky. 271; Black Mountain Cor- 
poration vy. Jowdy, 268 S.W. 794, 207 
Ky. 113; Vaughn v. Smith, 146 S.W. 
1094, 148 Ky. 531; Thomas v. Halsell, 
164 P. 458, 63 Okl. 208. 


[a] Mlustration.—In an action for 
damages from premature issuance of 
a warrant of restitution in forcible 
detainer proceedings, testimony of 
plaintiff's wife as to when the writ 
was executed was not admissible as 
against a “wrongdoer” under an ex- 
ception in Code Civ. Pract. § 606, as to 
an action against a ‘‘wrongdoer,” since 
this exception applies only to actions 
for loss of baggage. Black Mountain 
Corporation v. Jowdy, 208 S.W. 794, 
207 Ky. 113. 


84 Halback vy, 
127, 261 F. 1007. 


Hill, 49 App.D.C. 


e 


WITNESSES 


Statutes 


mon law.®° 


ube: °° 


Compelling testimony of spouse see 
infra § 169. 


85. Halback v. Hill, supra. 
86. U.S.—In re Cohn, 104 F. 328. 


Ala.—McCoy v. State, 129 So. 21, 
221 Ala. 466. 


Ark.—Conley v. State, 3 S.W.(2d) 
980, 176 Ark. 654; Witham v. State, 
232 S.W. 4387, 149 Ark, 324. 


Fla.—Haworth v. Norris, 10 So. 18, 
28 Fla. 763; Schnabel v. Betts, 1 So. 
O82. Zee riay 17s. 


Idaho.—Watkins vy. Lord, 
1133, 31 Idaho 352. 


Ill.—Phares v. Barbour, 49 Ill. 370; 
Roxburgh v. Roxburgh, 162 I1l.App. 
364; Keep v. Griggs, 12 Ill.App.. 511. 


Ind.—Roberts v. Porter, 78 Ind. 130. 


Iowa.—Ward vy. Dickson, 65 N.W. 
997, 96 Iowa 708. 


Md.—Turpin v. State, 55 Md. 462. 


Sepia ine v. Armstrong, 4 Minn. 


Miss.—State v. McMullins, 126 So. 


aN gS 


662-8 LOC. SIMISSim Goo; Spencer  v. 
O’Bryant, 106 So. 6, 140 Miss. 474; 
Strauss v. Hutson, 61 So. 594, 104 


Miss. 637. 


Mo.—Riggs v. Price, 210 S.W. 420, 
277 Mo. 333; State v. Witherspoon, 
138 S.W. «328,231, Mo. 706; Paul: wv. 
Leavitt, 53 Mo. 595; Gottschall v. 
Geiger, 231 S.W. 87, 207 Mo.App. 89; 
Lynch v. United Rys. Co. of St. Louis, 
(App.) 187 S.W. 800; Connecticut Fire 
fns. Co. v. Chester P. & Ste. G. R. Co., 
153 S.W. 544, 171 Mo.App. 70; Tock- 
stein v. Bimmerle, 131 S.W. 126, 150 
Mo.App, 491; Fishback v. Harrison, 
119 S.W. 465, 137 Mo.App. 664; Brins- 
made vy. Groll, 14 Mo.App. 444. . 


N.J.—Van Houten’s Ex’r v. Post, 21 
INC IRE aos 


N.C.—Grant v. Mitchell, 71 S.E. 
1087, 156 N.C. 15, Ann.Cas.1912D 1119. 


Ohio.—Howard v. Brower, 37 Ohio 
St. 402; State v. Bates, 4 Ohio N.P. 
N.S. 502. 


Pa.—Pleasanton v. Nutt, 8 A. 63, 115 
Pa, 266; Com. v. Brink, 5 Lanc.L. Rev. 
2d» 


Porto Rico.—Peo. v. Medina, 
Porto Rico 140, 141 [quot Cye]. 


R.I.—Donnelly v. A. D. & J. Y. 
Smith & Co., 7 R.I. 12. 


Tenn.—Owen v. State, 16 S.W. 114, 
89 Tenn. 698. 


W.Va.—Watkins v. Wortman, 19 W. 
Va. 78. 


Wis.—Crawford v. State, 74 N.W. 
537, 98 Wis. 623, 67 Am.S.R. 829; Car- 
ney v. Gleissner, 17 N.W. 398, 58 Wis. 
674; Farrell v. Ledwell, 21 Wis. 182. 


Can.—Rex v. Allen, 17 Dom.L.R. 
U9 23 Can, Cr, Cas. 67,50 Can L.J: 543. 


Ont.—Van Norman v. Hamilton, 25 
WGA ey AUC , 
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husband and wife shall be competent but not com- 
pellable to testify for or against each other is to re- 
move grounds of incompetency and not to increase 
them,** and under such a statute a husband or wife 
can claim no greater privilege than existed at com- 
The rule of exclusion still obtains how- 
ever, except as modified or abrogated by express stat- 
As the disqualification is based upon public 
policy as well as interest in the event of the suit,** 
statutes removing merely the disqualification arising 
from interest®* do not remove the disqualification 
arising from the relation of husband and wife.®® 


[a] For example, under statutes 
declaring that no interest or policy of 
law shall exclude a person from being 
a witness in any civil proceeding, but 
containing a proviso that such statute 
shall not alter the law so as to allow 
husband and wife to testify against 
each other, a wife may not testify 
against her husband’s interest in a 
proceeding to which he is not a party 
but in the result of which he is inter- 
eee une Hen v. Nutt, 8 A. 63, 115 
Pa. i 


[b] Incompetency of wife con- 
tinues as at common law where she is 
not rendered competent under the pro- 
visions of the enabling statute. Tock- 
stein v. Bimmerle, 131 S.W. 126, 150 
Mo.App. 491. ‘ 


[c] Statutes providing that no 
person shall be excused from testify- 
ing in prosecution for violation of Liq- 
uor Act do not change the general 
rule that a wife cannot testify for or 
against her husband in a criminal 
prosecution. Conley v. State, 3 S.W. 
(2d) 980, 176 Ark. 654. 


{[d] Unless wife comes within ex- 
ceptions of enabling statute grafting 
exceptions upon the common-law rule 
excluding her testimony in an action 
in which her husband is interested, 
the wife cannot testify. Connecticut 
Fire Ins. Co. v. Chester P. & Ste. G. 
R. Co., 153 S.W. 544, 171 Mo.App. 70. 


87. U.S.—In re Cohn, 104 F. 328. 


Ijl.—Fearn v. Postlethwaite, 88 N. 
HE. 1057, 240 Ill. 626. 


La.—Tulley v. Alexander, 
Ann. 628. 


Me.—Dwelly v. Dwelly, 46 Me. 377. 


Miss.—Turner v. State, 60 Miss. 351, 
45 Am.R. 412. 


N.Y.—Hasbrouck vy. Vandervoort, 9 
N.Y. 153, 1 Seld. Notes 185 [aff 6 N.Y. 
Super. 596, 1 Code Rep.N.S. 81, 9 N.Y. 
Leg.Obs. 249]; Pillow v. Bushnell, 5 
ee 156, 4 How.Pr. 9, 2 Code Rep. 


Pa.—Sahms v. Brown, 4 Pa.Co. 488. 


Porto Rico.—Peo. v. Medina, 32 Por- 
to Rico 140, 141 [quot Cyc]. 


R.I.—Hartley v. Hartley, 61 A. 144, 
PAW atl rds 


And see cases infra note 89. 
88. See infra § 273. 


89. U.S.—Lucas v. Brooks, 18 Wall. 
436, 21 L.Ed. 779; In re Jones, 13 F. 
Cas.No. 7,444, 6 Biss. 68. But see 
Green v. Taylor, 10 F.Cas.No. 5,761, 3 
Hughes 400 (holding that a removal 
of the disqualification of interest al- 
lowed a husband to testify for, al- 
though not against, his wife). 

Cal.—Dawley v. Ayers, 23 Cal. 108. 

Dak.—U. S. v. Kan-Gi-Shun-Ca, 14 
N.W. 437, 3 Dak. 106 [habeas corpus 


and cert: gr 3 S.Ct. 396, 109 U.S. 556, 
27 L.Hd. 1030]. 


Fia.—Haworth v. Norris, 10 So. 18, 
28 Plas 763! 
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Conversely, a statute rendering husband and wife 
competent does not qualify a witness who is incompe- 
tent on grounds other than the existence of the mari- 
tal relation;®° nor does a statute permitting a person 
accused of crime to testify in his own behalf render 
the husband or wife of such a person a competent 
witness.°! 


Neither married women’s acts®? nor statutes en- 
franchising women?® remove the general incompeten- 
cy of a wife to testify in a matter affecting her hus- 
band.°# 


Provision of bankruptcy act permitting examina- 
tion of a bankrupt and his wife in a court of bank- 
ruptey does not supersede state statutes relative 
to competency of husband and wife as witnesses,®® 
nor apply to the trial of a case in a state court be- 
tween a trustee in bankruptey and a third person.®°® 


{§ 147] (b) Civil or Criminal Character of Pro- 
ceeding.®’ In some jurisdictions the rule is that in 
proceedings of a civil nature the husband and wife 
are competent witnesses for or against each other,°®® 
and may testify to any fact not within the class des- 


I1l.— Mitchinson v. Cruss, 58 Ill. 366. 90. 


Ind.—Stanley v. Stanton, 36 Ind. 


445. [quot Cyc]. 
O10 aS. Gs 
Me.—McKeen v. Frost, 46 Me. 239. N.W. 437, 3 Dak. 


Mass.—Kelly v. Drew, 12 Allen 107, 


Ped ce ete de eR ee ee 


WITNESSES 


Drew v. Roberts, 
Peo. v. Medina, 32 Porto Rico 140, 141 


Kan-Gi-Shun-Ca, 
106 [habeas corpus 
and cert gr 3.S8-Ct. 


[sg 146-148 


ignated as privileged communications.°° In the ab- 
sence of express statutory provision to such effect,* 
statutes permitting husbands and wives to testify in 
civil cases do not permit their testimony in crimin- 
al cases.2. Under statutes making husband and wife: 
competent witnesses for or against each other in 
criminal cases, there is no authority for permitting 
such testimony in a civil suit or proceeding.® Un- 
der statutes providing that husband and wife shall 
be competent witnesses for or against each other in 
all causes, civil or criminal, except that neither shall 
be allowed to testify against the other as to a state- 
ment or communication made to the other or as to 
a matter leading to a violation of marital confidence, 
in a criminal prosecution of one spouse the other may 
testify to the one’s admissions by> conduct, where 
there is no breach of marital confidence.* 


Habeas corpus for custody of children brought by 
or on relation of one spouse against the other is a 
civil proceeding within the meaning of statutes reg- 
ulating the competency of spouses as witnesses in 
civil proceedings.” 


~[§ 148) (c) Time of Taking Effect. An enabling 


er, 31 S.W.(2d) 238, 224 Mo.App. 669; 
Martin v. Abernathy, 278 S.W. 1050, 
220 Mo.App. 76; Malone v. Harlin, 278 
S.W. 806, 220 Mo.App. 102; Miller v. 
Smith, (Mo.App.) 275 S.W. 769; Gray- 
don v. Graydon, 147 S.E. 749, 150 S.C. 


48 Me. 35; 


14 
396, 109 U.S. 556, 


90 Am.D. 138; Ray v. Smith, 9 Gray |27 L.Hd. 1030]; State v. Straw, 50 N.| 117: 

141; Barber v. Goddard, 9 Gray 71.| H. 460 [foll State v. Moulton, 48 N.H. [a], Bastardy proceeding against 

Contra Peaslee v. McLoon, 16 Gray | 485]; Gibson v. Com., 87 Pa. 253; Peo. husband is a civil, and not a criminal, 

488. v. Medina, 32 Porto Rico 140, 141 [quot] proceeding within the rule and in 
Miss.—Dunlap v. Hearn, 37 Miss. | CYC]. Slee Pree the wife is a com- 

471 Loverr Lockhart v. Luker, 36 Miss.| 92. Witham v. State, 232 S.W. 437, Seapges vi chake: Sco beats greene. 

4 kaise 4*. “Pay t Vv. F es 
68]. 149 Ark. 324; Padgett v. State, 188 S 411 [cert den 69 So. 1019, 193 Ala. 


Mo.—Connecticut Fire Ins. Co. v. 
Chester; P. & Ste. G. R. Co., 153 S.W. 
544, 171 Mo.App. 70. 


N.H.—yYoung v. Gilman, 46 N.H. 
484: Smith v. Boston, ete., R. Co., 44 
N.H. 325; Breed v. Gove, 41 N.H. 452; 
Kelley v. Proctor, 41 N.H. 139. 


N.J.—Bird v. Davis, 14 N.J.Eq. 467. 


N.Y.—Hicks v. Bradner, 2 Abb.Dec. 
362, 5 Transcr.A. 239, 35 How.Pr. 118; 
White v. Stafford, 38 Barb. 419; Has- 
brouck v. Vandervorst, 6 N.Y.Super. 
596, 1 Code Rep.N.S. 81, 9 N.Y.Leg. 
Obs. 249 [aff 9 N.Y. 153, 1 Seld.Notes 
185). 

NiC.—-Rice v. Keith,!63- N.C: 319. 


Ohio.—Steen y. State, 20 Ohio St. 
333 [foll Schultz v. State, 32 Ohio St. 
276]. 


Porto Rico.—Peo. v. Medina, 32 Por- 
to Rico 140, 141 [quot Cyc]. 


Tenn.—Goodwin v. Nicklin, 6 Heisk. 
256. 

Tex.—Gee v. Scott, 48 Tex. 510, 26 
Am.R. 331; Kaufman v. Alexander, 2 
Tex.Unrep.Cas. 532; Conner v. Hol- 
land, 2 Tex.Unrep.Cas. 405. 


vVt.—Carpenter’s Ex’r v. Moore, 43 
Witte ool eran ove (Craniywoo. Vite lds 
Manchester v. Manchester, 24 Vt. 649: 
Carr v. Cornell, 4 Vt. 116. 


Va.—Wilkes’ Adm’r v. Wilkes, 
S.E. 745, 748, 115 Va. 886 [cit Cyc]. 


W.Va.—Hill v. Proctor, 10 W.Va. 
59 [foll Rose & Co. v. Brown, 11 W. 
Va. 122]. : 

Contra Gordon, Rankin & Co. v. 
Tweedy, 71 Ala. 202; Merriam v. Hart- 
ford, ab R. Co., 20 Conn. 354, 52 Am. 
Dim34 
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W. 1158, 125 Ark. 471. 


[a] For example, in a prosecution 
for murder it was not error to refuse 
to allow defendant’s wife, who was 
present at the scene of the killing, to 
testify on behalf of her husband, since 
Acts (1915) No. 159, extending the 
rights of married women, does not 


permit a wife to testify in a criminal 


proceeding for or against her hus- 
band. Witham wv. State, 232 S.W. 437, 
149 Ark. 324. 


93. Lighter v, State, 247 S.W. 1065, 
157 Ark. 261; Christian & Taylor v. 
Fancher, 235 S.W. 397, 151 Ark.) 102 
Witham v. State, 232 S.W. 437, 149 
Ark. 324. 


[a] Rule applied to exclude wife’s 
testimony for husband in: (1) Civil ac- 
tion. Christian & Taylor v. Fancher, 
235 S.W. 397, 151 Ark. 102. ~(2) Crim- 
inal prosecution. Lighter v. State, 247 
S.W. 1065, 157 Ark. 261. 


94. Competency in actions involv- 
ing separate property see infra § 191. 


S5. Weeks v. Davis, 298 P. 267, 148 
OkI. 230. 


[a] Eor example, the bankruptcy 
act does not render a husband compe- 
tent to testify for or against his wife 
in a state court, where such person 
is an incompetent witness under state 
statutes. Weeks v. Davis, 298 P. 267, 
148 Okl. 230. 


96. Weeks v. Davis, supra. 


97. Testimony for, but not against, 
spouse in criminal proceedings see 
infra § 160. 


98. Smith v. State, 69 So. 406, 13 
Ala.App. 411 [cert den 69 So. 1019, 193 
Ala. 680]; Hughes v. Renshaw, 282 
S.W. 1014, 314 Mo. 95; Tucker v. Tuck- 


680]. 


99. Smith v. State, 69 So. 406, 13 
Ala.App. 411 [cert den 69 So. 1019, 193 
Ala. 680]. 


Privileged communications see in- 
fra §§ 508-531. 


1. Ex parte Beville, 50 So. 685, 58 
eat ae 27 L.R.A.N.S. 2738, 19 Ann. 
as. 4! 


2. State v. Moulton, 48 N.H. 485; 
People v. Crandon, 17 Hun (N.Y.) 490; 
Schultz v. State, 32 Ohio St. 276; Steen 
v. State, 20 Ohio St. 333. 


3.- Crane & Co. v. Hall, 
414, 141 Tenn. 556. 


paar State v. Muzzy, 88 A. 895, 87 Vt. 


5. Mabbett v. Mabbett, 202 P. 1057, 
35 Idaho 611; Com. v. Betge, 23 Pa. 
Sie wis ye 


[a] Wife competent.—Under a 
statute generally making husband and 
wife incompetent to testify for or 
against one another without the 
other’s consent, but providing that the 
incompetency does not apply to a civil 
action or proceeding by one against 
the other, a proceeding in habeas ecor- 
pus brought by a husband against his 
wife for custody of their minor chil- 
dren is a civil proceeding by one 
against the other so that the wife is 
a competent witnes§ and the husband 
may examine her either as his own 
witness or as an adverse party under 
statutes permitting examination of 
adverse parties as if under cross-ex- 
amination. Mabbett v. Mabbett, 203% 
P. 1057, 35 Idaho 611. 


[b] Wife incompetent.—Under a 
statute providing that in all civil ac- 


213 S.W. 


—_——— 
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~ §§ 148-150] 


statute renders a husband and wife competent, al- 
though it did not go into effect until after the oceur- 
renees to which the testimony relates,® or after the 
accrual of the cause of action,’ as where it went into 
effect shortly before the trial,® and it has been held 
effective to render a spouse competent where it be- 
came law even after the action was commenced.?® 


[§ 149] (3) Existence and Validity of Marital 
The competency of a 
spouse to testify is governed by his or her marital 
status at the time of trial and proffer of testimony ;?° 
one wedding a party after being subponaed is in- 
competent,!? and, wkere a witness is married at the 
time his or her testimony is proffered, the witness 
may not testify for or against the other spouse even 
with respect to matters occurring prior to marriage,!? 
and a husband or wife is not rendered competent to 
testify by the fact that the testimony would relate 
wholly to matters as to which the witness’ knowledge 


Relation—(a) In General. 


tions brought by the husband the 
wife shall be a competent witness in 
rebuttal where her character or con- 
duct is assailed on the trial, but only 
with regard to’ the matter of her char- 
acter or conduct, a wife may not tes- 
tify as to her husband’s fitness to 
have custody of his child in a habeas 
corpus brought on his relation against 
the wife for custody of the child, 
such habeas corpus being a civil pro- 
eeeding within the statute and not a 
eriminal case, and the statute forbid- 
ding the wife to testify with regard 
to a matter not concerning her own 
character or conduct. Com. v. Betge, 
23 Pa.Dist. 185. 


- 6 Wilson v. Wilson, 86 Ind. 472; 
Sevedge v. Kansas City, St. L.. & C. 
R. Co., 53 S.W.(2d) 284, 288, 331 Mo. 
312. 
-%. Mallery v. Frye, 21 App.D.C. 105. 
8 Jay v. State, 73 So. 137, 15 Ala. 
App. 255 [cert den 73 So. 1000, 198 Ala. 
691]. 
9. Nichols v. Vinson, 32 A. 225, 14 
Del. 274; Mallery v. Frye, 21 App.D.C. 


105; Southwick v. Southwick, 49 N.Y. 
510. 

10. Kaul v. State, 277 P. 278, 43 
Ok1LCr. 56; Maguire’s Estate, 22 Pa. 
Dist. 539; Jones v. Jones, 164 P. 757, 
96 Wash, 172. 

Effect of: 


Death see infra § 151. 
Divorce see infra § 152. 
Separation see infra § 153. 


11. Pedley v. Wellesley, 3 C.&P. 
558. 14 E.C.L. 713, 172 Reprint 545. 


12. Sands v. David Bradley & Co., 
129 P. 732, 35 Okl. 406; Maguire’s Est., 
22 Pa.Dist. 539, 540; Jones v. Jones, 
164 P. 757, 96 Wash. 172. But see 
Duke v. Schlegel, 178 Ill.App. 384 (to 
the effect that a wife is a competent 
witness for her husband as to a mat- 
ter occurring before marriage). 


[a] MTllustration.—Under Comp. L. 
(1909) § 5842 subd 3, providing that 
husband and wife are incompetent to 
testify for or against each other, with 
eertain exceptions the fact that de- 
fendant’s wife was not married to him 
at the time the transaction occurred, 
in which she was not jointly interest- 
ed and did not act as defendant’s 
agent, did not qualify her. Sands v. 
David Bradley & Co., 129 P. 732, 35 
Okl. 406. 


Competency of/third person to tes- 
tify respecting antenuptial statement 
= 


i ie Fy. A ee ear ae | wr Ff 
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WITNESSES 


wife.?° 


“e spouse see infra § 170 text and note 


Wife’s competency in case of pre- 
marital offense of husband against 
herself see infra § 202. 


13. Elmore v. State, 87 So. 156, 140 
Ala. 184. 


AW Ala.—Smith vy. State, 9 Ala. 


Ark.—Rickerstricker v. State, 31 
gan 207; Flanagin v. State, 25 Ark. 


Cal.—People vy. McIntyre, 1 P.(2d) 
443, 213 Cal. 50. 


Ga.—Murphy v. State, 50 S.H. 48, 
122 Ga. 149;. Wrye v. State, 22 S.H. 
273, 95 Ga. 466; Johnson v. State, 61 
Ga. 305; Hill v. State, 41 Ga. 484. 


Ill.—Clark v. People, 52 N.H. 857, 
178 Ill. 37. 


La.—-State v. Brown, 28 lLa.Ann. 
279; State v. McDavid, 15 La.Ann. 
403; State v. Johnson, 9 La.Ann. 308; 
Meunier v. Couet, 2 Mart. 56. 


Miss.—Barton v. State, 143 So. 861, 
165 Miss. 355. 


Neb.—Thomas v. Thomas’ Ustate, 
90 N.W. 630, 64 Neb. 581. 


Nev.—State v. Hancock, 82 P. 95, 28 
Nev. 300, 6 Ann.Cas. 1020. 


Ride ee tate v. Gordon, 46 N.J.Law 
432. 


Pia ie apie v. Crittenden, 42 N.Y. 
542. 


N.C.—State v. Samuel, 19 N.C. 177. 


Ohio.—Lynch v. State, 5 Ohio App. 
16, 23 Ohio Cir.Ct.N.S. 230. 


BS Scekeale | v. Mudgett, 
ods 


Tenn.—Finney v. State, 3 Head 544. 


Tex.—Mann v. State, 44 Tex. 642; 
Johnson v. State, 188 S.W. 995, 80 Tex. 
Cr. 79; Young v. State, 92 S.W. 841, 
49 Tex.Cr. 207; Lara v. State, 89 S.W. 
840, 48 Tex.Cr. 568; Crow v. State, 
(Cr.) 72 S.W. 392; Sims v. State, 18 
S.W. 410, 30 Tex.App. 605. 


Vt.—Morrill v. Palmer, 
68 Vt. 1, 33 LRA. 411. 


Wis.—Oborn v. State, 126 N.W. 737, 
143 Wis. 249, 31 L.R.A.N.S. 966. 


“The rule precluding a husband or 
wife from being a witness for or 
against each other, or from disclosing 
confidential communications, ontem- 
plates the existence of a valid mar- 
riage.’’ Oborn vy. State, 126 N.W. 737, 
143 Wis. 249, 31 L.R.A.N.S. 966. 


4 Pa.Dist. 


33 A. 829, 
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was acquired before the marriage.™? 


[§ 150] (b) Validity of Marriage. 
teney of husband and wife extends only to those who 
are united in lawful wedlock and not to persons be- 
tween whom there is no lawful or valid marriage, al- 
though they may live together as husband and wife ;*4 
and, accordingly, a man and woman are not incom- 
petent to testify for or against each other because 
living together as man and mistress,t® nor where 
a claim of marriage cannot be sustained because of 
failure to comply with applicable statutory?® or com- 
mon-law?’ requirements, or because the alleged mar- 
riage is bigamous in character,!® although a valid 
common-law marriage is sufficient to render the par- 
ties incompetent,!® and, in the case of a marriage 
voidable but not void, the parties are governed by the 
usual rules regulating competency of husband and 


The incompe- 


The burden of proving that 


15. Johnson y. State, (Tex.Cr.) 54 
S.W.(2a) 140, 141; Sims v. State, 18 
S.W. 410, 411, 30 Tex.App. 605. 


“The statute prohibiting husband 
and wife from testifying against each 
other does not embrace parties who 
are not legally married but who are 
living together in adultery, nor par- 
ties who are not married but who live 
together and recognize each other as 
husband and wife.” Sims v. State, 
supra [quot Johnson y. State, supra]. 


16. People v. McIntyre, 1 P.(2d) 
443, 213 Cal. 50. 


[a] Occasional illicit intercourse 
of defendant and witness was an in- 
sufficient basis for an attempted stat- 
utory marriage without license; hence 
the witness was not incompetent as 
defendant’s wife. People v. McIntyre, 
1 P.(2d) 443, 218 Cal. 50. 


17. Barton v. State, 
165 Miss. 355; Benton v. 
S.W. 75, 108 Tex.Cr. 285. 


[a] For example (1) to have a 
valid common-law marriage, making 
the wife’s testimony incompetent 
against her husband, the parties must 
intend in good faith to live together 
permanently as husband and wife, and 
where such requirement is not ful- 
filled the alleged “wife” may testify 
against her ‘‘thusband” on his prosecu- 
tion for murder. Barton v. State, 143 
So. 861, 165 Miss. 355. (2) A woman 
with whom defendant lived in adul- 
tery may testify against him in a 
murder trial as against a claim that 
she was his common-law wife. Ben- 
fon V.antate, 300/S;W. 75,108) MextOr 


18. Jeems v. State, 81 S.E. 202, 141 
Ga. 493; Johnson v. State, 61 Ga. 305; 
Dickerson v. State, 118 S.E. 67, 30 Ga. 
App. 352; Poole v. State, 95 S.E. 935, 
22 Ga.App. 248; Hoch v. People, 76 
N.E. 356, 219 Ill. 265; Lynch vy. State, 
5 Ohio App. 16, 23 Ohio Cir.Ct.N.S; 
230; Com. v. Mudgett, 4 Pa,Dist. 739. 


[a] Six years’ absence of first hus- 
band, unheard from, does not warrant 
the inference of death so as to validate 
a second marriage and make the 
“wife” incompetent to testify against 
her second “husband.”’ Poole v. State, 
95 S.E. 935, 22 Ga.App. 248. 


19, | Porter’ v. U: S32 1oe Shwe save 
Ind.T. 616; State v. Harris, 222 S.w. 
420, 2838 Mo. 99. 


20. State v. Volpe, 155 A. 223, 113 
Conn. 288, 76 A.L.R. 1083. 

[a] For example, a wife, although 
not of age at the time of marriage to 


143 So. 861, 
State, 300 
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the marriage relation exists between a proposed wit- 
ness and another rests upon the party opposing the 
competency of the witness,?? although if there is an 
issue of fact as to the validity of the marriage the 
alleged spouse may not testify until the marriage has 
been proved void,?? and prima facie proof of mar- 
riage renders the witness incompetent,?* although the 
fact that the parties went through a marriage cere- 
mony does not preclude proof of invalidity of the 
marriage rendering them incompetent as witnesses.** 


Statutory declaration of legal marriage between 
freedman and freedwoman living together as man 
and wife renders the parties incompetent as wit- 


nesses for or against each other.?°® 


[§ 151] (c) Death of One Spouse. 
rule, after the death of one spouse, the other is held 
a competent witness either for or against decedent’s 


defendant, rendering the marriage 
voidable, was entitled to assert the 
privilege of a married woman against 
being compelled to testify against her 
husband, the defendant. State v. 
Volpe, 155 A. 2238, 113 Conn. 288, 76 
A.L.R. 1083. 


21. Lynch v. State, 5 Ohio App. 16 
[cit Underhill Cr. Evid. (2d ed) § 189]. 


fa] Burden not sustained.—Lynch 
v. State, 5 Ohio App. 16. 


22. ‘Hoch v. People, 76 N.E. 356, 
219 Ill. 265, 109 Am.S.R. 327. 


[a] In case of alleged higamous 
marriage the second wife is compe- 
tent against the husband only after it 
is shown that the husband has a pre- 
vious wife, living and undivorced. 
Hoch v. People, 76 N.E. 356, 219 Ill. 
265, 109 Aim.S.R. 327. 


23. Dixon vy. People, 18 Mich. 84; 
State v. Harris, 222 S.W. 420, 283 Mo. 
WS) 

[a] For example, there, in a crim- 
inal prosecution, the ‘“svidence made a 
prima facie case of common-law mar- 
riage between accused and a woman 
offered as a witness by the state, 
which was uncontroverted, the wit- 
ness was incompetent to. testify 
against accused’s objection, under 
Rev. St. (1909) § 5242. State v. Har- 
ris, 222 S.W. 420, 283 Mo. 99. 


24. People v. Schoonmaker, 77 N. 
W. 934, 119 Mich. 242. Compare Freil 
v. Wood, 1 Utah 160 (to the effect 
that if the parties agree that a woman 
is the second or plural wife the court 
will not inquire into the validity of 
the marriage but will hold the woman 
incompetent to testify). 


25. Jackson v. State, 53 Ala. 472; 
Hampton v. State, 45 Ala. 82; State v. 
Harris, 63 N.C. 1. 


26. Ala.—Saunders v. 
Ala, 224. 


Ark.—Spivey v. Platon, 29 Ark. 603. 


Conn.—Stanton v. Willson, 3 Day 
37, 3 Am.D. 255. 


Tll.— Barnes v. Earle, 114 N.E. 168, 
OT eats Sc att ao DUA.) ben's 
Ingle v. Maloney, 234 I1l.App. 151; 
Gregory v. Estate of Gregory, 129 I11. 
App. 96; Gedney v. Gedney, 61 Ill.App. 
511. Compare Neice v. Chicago & A. 
R. Co., 98 N.H. 989, 254 Ill. 595, 41. L. 
R.A.N.S. 162 (holding that, under Hvi- 
dence and Depositions Act § 5, where 
a husband was killed by a train, a 
wife cannot testify as to his declara- 
tions regarding his purpose of going 
to the station where he was killed). 
But see Donnan v. Donnan, 86 N.IE. 
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interest in any litigation concerning decedent’s es- 
tate,2® except as his or her competency may be affect- 


against the disclosure of confiden- 


tial communications,?? or testimony as to communi- 
cations or transactions with persons since deceas- 


authorities take the view that even 


after the marriage relation has ceased to exist the 
surviving spouse remains incompetent to testify as 
to matters for or against decedent as his or her 
spouse,” at least in so far as concerns matters com- 
ing to the knowledge of a spouse through means of 
the marital relation,®° and it has also been held that 
the testimony is incompetent if such as to affect the 
character of the deceased spouse.*1, Where the sur- 


vivor is the real party in interest he or she is com- 


As a general | petent to testify 


surviving spouse 


279, 236 Ill. 341 (aliter as to conversa- 
tions between husband and another 
person). Contra Reeves v. Herr, 59 
Ill. 81; Clark v. O’Gara Coal Co., 140 
Ill.App. 207 (holding that when an 
action for personalinjuries commenc- 
ed by a husband in his lifetime sur- 
vives for the benefit of his estate, his 


widow is not a competent witness 
hee Yokem y. Hicks, 93 J1l.App. 


Iowa.—Parcell v. McReynolds, 33 N. 
W. 139, 71 Iowa 623. 


Ky.—New York Fidelity, etc., Co. v. 
Gooper, .126.S.W. J11,, 037) Ky. 544 
English’s Adm’r v. Cropper, 8 Bush 
292; McGuire v. Maloney, 1 B.Mon. 
224; Bankers’ Fraternal Union v. Don- 
ahue, 109 S.W. 878, 33 Ky.L. 196 [foll 
Metropolitan L. Ins. Co. v. Thomas, 
106-S.W. 1175, 32: Ky.L. 770]. 


La.—Ames’ Succession, 33 La.Ann. 
1317; Lehman, Abraham & Co. v. 
Levy, 30 La.Ann. 745; Reilly v. Reilly, 
28 La.Ann. 669. 


Mo.—Freeland v. Williamson, 119 S. 
W. 560, 220 Mo. 217; Stillwell v. Pat- 
ton, 18 S.W. 1075, 108 Mo. 352; Wil- 
liams v. Moore, (App.) 203 S.W. 824; 
Cannon vy. Moore, 17 Mo.App. 92. But 
see Willis v. Gammill, 67 Mo. 730 
(holding wife of decedent incompetent 
to testify, although adding that the 
evidence offered was immaterial in 
any event). 


thee ae v. Follansbee, 47 N.H. 


N.C.—Gaskill v. King, 34 N.C. 211. 
Ohio.—Stober v. McCarter, 4 Ohio 


St. 513. Contra Neil v. Cherry, 2 
Ohio Dec. (Reprint) 417, 3 West.L. 
Month. 31. 


OkL—=St. | Lowise &)'S) ues eR. \Collv. 
Goode, 142 P. 1185, 42 Okl. 784, L.R.A. 
1915EH 1141. 


Pa.—Robb’s Appeal, 98 Pa. 501; 
Chambers v. Spencer, 5 Watts 404; 
Tucker’s Hstate, 9 Pa.Co. 345; Wich- 


horn’s Hst., 7 Pa.Co. 433, 24 Wkly.N.C. 
CaP I aa Estate, 2 Lehigh Val. L. 
. 246. 


S.C.—Caldwell v. Stuart, 18 S.C.L. 
574; Hay v. Hay, 24 S.C.Eq. 384. 


Vt.—Dwinell v. Holt, 56 A. 99, 75 
Vt. 413; Stowe v. Bishop, 3 A. 494, 
58 Vt. 498,056 Am. R: 5695" Berry? v; 
Whitney, 30 Vt. 390; Williams v. 
Baldwin, 7 Vt. 503. 


Py a aa NR v. Perry, 14 W.Va. 
omer 


[a]. “The widow is not the wife, 
and therefore may, at common law, 
testify, as any other witness, for or 


in his or her own behalf.?? Where 


the evidence is neither for nor against decedent, the 


is competent.?4 


against the interests of her former 
husband’s estate.’”? Williams vy. Moore, 
(Mo.App.) 203 S.W. 824, 825. 


[b] Im replevin by the widow for 
horses belonging to decedent, plaintiff 
was competent to testify as to a con- 
versation had with defendant before 
her husband’s death, Rev. St. (1909) § 
6359, not applying, the widow being 
at common law competent to testify, 
and her disability as to interest heing 
removed by § 6354. Williams v. 
Moore, (Mo.App.) 203 S.W. 824. 


27. See infra §§ 508-531. 
28. See infra §§ 275-496. 


29. Haugh v. Blythe’s Ex’rs, 20 
Ind. 24; Barker v. McAuley, 4 Heisk. 
(Tenn.) 424; Brewer v. Ferguson, 11 
Humphr. (Tenn.) 5655 Smith’s Hx’r 
v. Housman, 20 S.E. 830, 90 Va. 816; 
William & Mary College v. Powell, 12 
Gratvee(sse Via. io T2e eos se 


“The incompetency still remains 
though the marriage have been dis- 
solved by death.” William & Mary 
College v. Powell, supra. 


3$0.° Patton: v. -Wilson} °2© <iséa, 
(Tenn:.) 1015-112,.113: 

“Incompetency depending on the 
relation of husband and wife, will 


continue after the marital relation 
has terminated by death,’ a wife be- 
ing “competent to prove facts which 
came to her knowledge from other 
sources, and not by means of her sit- 
uation as wife, although they may re- 
late to the transactions of her hus- 
band,” and incompetency on the score 
of public policy alone remaining, un- 
der statute, ‘‘should obviously be con- 
fined to facts derived from the mari- 
tal relation alone—at any rate, a“ter 
the relation has, as in this case, come 
to an end by the death of one of the 


parties.” Patton v. Wilson, supra. 
31. Stowe v. Bishop, 3 A. 494, 58 
Vt. 498, 56 Am.R. 569; Lafferty v. 


Lafferty, 26 S.H. 262, 42 W.Va. 783. 


[a] Incrimination of the dead.— 
Even after the death of the wife the 
husband cannot give evidence to prove 
her guilty of a crime. Lafferty v. 
Lafferty, 26 S.E. 262, 42 W.Va. 783. 


32. Freeland v. Williamson, 119 S. 
W. 560, 220 Mo. 217 


a 

33. Best v. Jenks, 15 N.EY 1738, 123 
Ill. 447; Adams v. Adams’ Adm’r, 23 
Ind. 50; Jack v. Russey, 8 Ind. 180; 
Johnson v. Antry, (Mo.) 5 S.W.(2d) 
405; Spradling v. Conway, 51 Mo. 51 
[foll Lynn v. Hockaday, 61 S.W. 885, 
162 Mo. 111, 85 Am.S.R. 480; Short 
v. Thomas, 163 S.W. 252, 178 Mo.App. 
400; Hoyt v. Davis, 30 Mo.App. 309; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 151-152] 


Evidence as to declarations of deceased spouse has 
been held admissible for** or against®® the survivor, 
although one spouse may be incompetent to testify 
-as to the admissions or declarations of the other 
under the rule regulating confidential communica- 


tions.®° 


In a prosecution for homicide, the widow of de- 


ceased is competent to testify.*7 


[§ 152] (d) Absolute Divorce*® or Annulment of 
Although there is a conflict of opinion, 
the weight of authority, as well as of reason, favors 
the view that an absolute divorcee places the former 


Marriage. 


Dugger’s Children y. Dugger, 4 S.E. 
171, 84 Va. 130. : . 


[a] For example, the wife of de- 
cedent, in a suit for specific perform- 
ance of a parol agreement by decedent 
to adopt plaintiff was a competent 
witness, his estate not being aug- 
mented or diminished by the results 
of such litigation. Johnson v. Antry, 
(Mo.) 5 S.W.(2d) 405. 


34. Lampe v. St. Louis Brewing 
Ass’n, 221 S.W. 447, 204 Mo.App. 373 
[eert quashed 226 S.W. 579]. A 


[a] Deposition of deceased spouse. 
—In a widow’s action for the wrong- 
ful death of her husband, the hus- 
band’s deposition, taken in a prior ac- 
tion by him to recover for the injuries 
subsequently resulting in death, was 
not inadmissible on the ground that 
the husband was an incompetent wit- 
ness in the wife’s behalf. Lampe v. 
St. Louis Brewing Ass’n, 221 S.W. 447, 
204 Mo.App. 373 [cert quashed 226 S. 
W.. .5 79]. 


35. Hess v. Hess, 
Idaho 359. 


[a]: Consent of survivor not nec- 
essary.—Testimony of declarations of 
the deceased husband was permissible 
against his surviving wife without 
her consent, except as to privileged 
communications, although under 
Comp. St. § 7937 subd 1, if still alive 
and her husband he would not have 
been permitted to testify without her 
consent. Hess vy. Hess, 239 P. 956, 41 
Idaho 359. 


36. See infra §§ 508-531. 


37. Johnson vy. State, 53 So. 769, 
169 Ala. 10; Carter v. Commonwealth, 
(Ky.) 114 S.W. 1186. 


38. Competency of spouse in pro- 
ceeding for divorce see infra §§ 184— 
187. 


39. Ark.—Inman vy. State, 47 S.W. 
558, 65 Ark. 508. 


Ind.—Mercer v. Patterson, 41 Ind. 
440; Woolley v. Turner, 13 Ind. 253. 


Iowa.—Stutzman v. People’s Trust 
& Savings Bank of Oskaloosa, 218 N. 
W. 39, 205 Iowa 379; State v. Math- 
ews, 109 N.W. 616, 133 Iowa 398; Hitt 
v. Sterling-Goold Mfg. Co., 82 N.W. 
919, 111 Iowa 458. 


Kan.—Lyon v. Lash, 99 P. 598, 79 
Kan. 342. 


Ky.—Tompkins v. Com., 77 S.W. 
Wa2 AG) Koynel38, 2 dey. L254 Pur= 
ner’s Trustee v. Washburn, 80 S.W. 
460, 25 Ky.L. 2198. 


Mich.—Patterson vy. Hill, 180 N.W. 
352, 212 Mich. 635; Hendrickson v. 
Harry, 164 N.W. 393, 166 N.W. 1023, 
200 Mich. 41. 


Miss.—Hesdorffer v. Hiller, 71 So. 
166, 111 Miss. 16, Ann.Cas.1918E 191. 


Mo.—Long v. Martin, 54 S.W. 473, 
152 Mo. 668; Toovey v. Baxter, 59 Mo, 
App. 470. , 
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spouses in the same position in respect to competen- 
cy as witnesses as though there had been no mar- 
riage, and that each may testify for or against the 
other,*® even as to matters which occurred or came 
to his or her knowledge during the existence of the 


marriage relation,+® unless such matters are in the 


or to divoree.*? 


N.Y.—Wottrich v. Freeman, 71 N.Y. 
601 mem. ., 


Okl.—Adkins v. Wright, 131 P. 686, 
37 Okl. 771; Easterly v. Gater, 87 P. 
853, 17 Okl. 93, 10 Ann.Cas. 888. 


Or.—State v. Luper, 95 P. 811. 


She a eg v. Bennett, 30 Pa.Dist. 
6. 


Tex.—Curd v. State, 217 S.W. 1043, 
86 Tex.Cr. 552. 


Wash.—State v. Snyder, 147 P. 38, 
84 Wash. 485; State v. Nelson, 81 P. 
721, 39 Wash. 221. 


Wis.—State v. Dudley, 7 Wis. 664. 


But see Bradford & Williams v. 
Williams, 2 Md.Ch. 1; Patton v. Wil- 
son, 2 Lea (Tenn.) 101 (in both of 
which there is dictum to the con- 
trary). 


[a] Divorce decree removes all in- 
competency of spouse to testify for 
or against the other spouse where 
confidential communications are not 
involved. Hesdorffer v. Hiller, 71 So. 
166, 111 Miss. 16, Ann.Cas.1918E 191. 


[b] Neither statute nor common 
law prevents one spouse, after termi- 
nation of the marriage relation by di- 
vorce, from testifying against the 
other regarding independent facts 
within the knowledge of the witness 
and not falling within the category 
of confidential or privileged communi- 
cations. Adkins v. Wright, 131 P. 
CSC 37 OkIN Fide 


40. Ind.—Beyer v. Trusler, 169 N. 
BE. 362, 91 Ind.App. 167. 


Ky.—Whittaker v. Prater, 39 S.W. 
(2d) 248, 289 Ky. 173; Smith v. Com- 
monwealth, 35 S.W.(2d) 546, 237 Ky. 
3175), Hlswick v. Com:., 13 Bush 155 
[foll Com. v. Sapp, 14 S.W. 834, 90 
Ky. 580, 12 Ky.L. 484, 29 Am.S.R. 405]. 
See Commonwealth vy. Wilson, 229 S. 
W. 60, 190 Ky. 813 (holding a di- 
vorced wife competent to testify 
against her husband in the latter’s 
prosecution for obtaining her money 
under false pretenses, the court rest- 
ing its decision not on the ground 
that the parties were divorced at the 
time of trial, but on the theory that 
the crime was committed against the 
property of the wife while the hus- 
band was acting as her agent). 


Mass.—Dickerman v. Graves, 6 


Cush, 308, 53 Am.D. 41. 


Mich.—Lenkiewicz v. Kastner, 227 
N.W. 689, 248 Mich. 665; People v. 
Marble, 38 Mich. 117. 


N.Y.—Wottrich v. Freeman, 71 N. 
Y. 601; Ratcliff v. Wales, 1 Hill 63. 
Contra Barnes v. Camack, 1 Barb. 392. 


Pa.—Stewart v. F. A. North Co., 65 
Pa.Super. 195; Com. v. Bennett, 30 Pa. 
Dist 7465" Com. v. Leisy, 25 Pa.Co. 
593. 


S.D.—Clark v. Evans, 60 N.W. 862, 
6 S.D. 244. 


Tex.—Curd vy. State, 217 S.W. 1043, 


nature of confidential communications,*! although 
there is authority denying the competency of a di- 
vorced spouse to testify to any matters occurring 
prior to the divorce,*? or holding that one spouse is 
incompetent after divorce to testify against the other 
with respect to adultery committed by the other pri- 


Irrespective of this conflict of au- 


86 Tex.Cr. 552; Ex p. Fatheree, 31 S. 
W. 4038, 34 Tex.Cr. 594. 


Vt.—French v. Ware, 26 A. 1096, 
65 Vt. 338 [expl State v. Phelps, 2 
Tyler 374 (overr. State v. J. N. B., 1 
Tyler 36)]. 


But see Reeves v. Herr, 59 Ill. 81 
(dictum to the contrary). 


[a]. Circumstances of killing.—In 
her former husband’s prosecution for 
homicide, a wife who obtained a di- 
vorce after her husband killed her 
father could testify to what she saw 
and heard at the time of the killing. 
Smith v. Commonwealth, 35 S.W.(2d) 
546, 2387 Ky. 317. 


[b] Wife divorced after assault 
and before prosecution of husband for 
his assault of a third person may tes- 
tify as to the circumstances of the as- 
sault of which she was an eyewitness. 
Com. v. Leisy, 25 Pa.Co. 593. 


{c] Wife suing to cancel deed to 
former husband’s son could testify re- 
garding no consideration, fraud, un- 
due influence, and coercion, and re- 
specting what took place between her 
husband and herself before and when 
the deed was acknowledged. Whit- 
taker v. Prater, 39 S.W.(2d) 248, 239 
Kiy-5 173. 


41. See infra §§ 508-531. 


42. Crose v. Rutledge, 81 Ill. 266; 
Rea v. Tucker, 51 Ill. 110, 99 Am.D. 
539; Waddams v. Humphrey, 22 Il. 
661; Wickes v. Walden, 150 Ill.App. 
79; State v. Kodat, 59 S.W. 73, 158 
Mo. 125, 81 Am.S.R. 292, 51 L.R.A. 509; 
State v. Hartman, (Mo.App.) 259 S.W. 
513; Van Hemelen v. Eads, (Mo.App.) 
244 S.W. 942; Cook v. Grange, 18 Ohio: 
526; Kimbrough vy. Mitchell, 1 Head 
(Tenn.) 539. Compare Scheffler v. 
Robinson, 141 S.W. 485, 486, 159 Mo. 
App. 527 (holding a divorced wife 
competent to testify in her former 
husbanda’s action for criminal conver- 
sation as to matters occurring before 
the divorce in so far as she had knowl- 
edge thereof by outside observation 
and not by reason of the marital rela- 
tion, although the decision was ex- 
pressly restricted to ‘cases of the 
character of that now under consider- 
ation’’). 


[a] Divorced wife may not testify 
as to shots by husband at a third per- 
son which she witnessed. State v. 
Kodat, 59 S.W. 73, 158 Mo. 125, 81 Am. 
S.R. 292, 51 L.R.A. 509. 


[b] Im prosecution for abandon- 
ment by defendant and failure to sup- 
port his children, defendant’s former 
wife should not be permitted to tes- 
tify concerning matters that transpir- 
ed during coverture unless defendant 
himself opens the door for the ad- 
mission of such testimony. State y. 
Hartman, (Mo.App.) 259 S.W. 513. 


43. Hanselman v. Dovel, 60 N.W. 
978, 102 Mich. 505, 47 Am.S.R. 557; 
State v. Williams, 208 S.W. 283, 202 
Mo.App. 536; State v. Roby, 28 S.E. 
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thorities, the former spouses are competent for or 
against each other as to matters which occurred after 
the divoree.*# 


Presumption of continuance of marriage. Where 
it appears that a party and a witness were, at one 
time, husband and wife, it must be presumed, in the 
absence of proof to the contrary, that the relation 
still exists.*® 


Where decree of divorce is not final,** as where 
there is a writ of error pending,*’ the status of hus- 
band and wife continues so far as concerns their com- 
petency to testify. 


During period after rendition of decree and before 
divorce becomes effective to change the status of the 
parties,*® the parties are husband and wife as re- 
spects their competency to testify for or against each 
other.*® 


Where decree of divorce is void, husband and wife 
remain such and the usual rules control as to ineom- 
petency of one to testify for or against the other,°® 


although it has been held that a decree of divorte™ 


regular on the face of the record but voidable for 
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A, 
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perjury of the husband securing it may not be attack- 
ed collaterally by such husband in his prosecution for 
perjury so as to render the evidence of his wife in- 
competent against him.*? . 


Annulment of marriage renders a former spouse 
competent to testify against the other as to every- 
thing but communications between them during their 
coverture or supposed coverture.*? 


[§ 153] (e) Separation of Spouses and Limited 
Divorce. The incompetency of husband and wife 
for or against each other is not removed by the fact 
that they have separated and are living apart,°® as 
where they have each contracted an ostensible mar- 
riage with another,®* and a divorce a mensa et thoro 
does not render fhe spouses competent.*® 


[§ 154] (4) Nature of Interest and Effect of Tes- 
timony on Rights of Witness or Spouse—(a) Testi- 
mony Not Affecting Spouse—aa. In General. The 
incompetency of husband and wife extends only to 
testimony for or against each other, and one spouse 
is competent to testify as to matters not affecting the 
other, whether or not the latter is a party to the suit 
or consents to the testimony;°* and the rule of the 


490, 121 N.C. 682; State v. Jones, 89 
N.C. 559; State v. Jolly, 20 N.C. 110, 
32 Am.D. 656. 


44. U.S.—Eastabrook v. 
F.(2d) 150. 


Ala.—Long v. State, 
Ala. 36. 


Ill.—Crose v. Rutledge, 81 Ill. 266. 


Ky.—Ragsdale v. Commonwealth, 
243 S.W. 1056, 195 Ky. 750. 


Or.—State v. Leasia, 78 P. 328, 45 
Or. 410. 


[a] Attempted appeal from decree 
of divorce rendered for want of an an- 
swer does not prevent the decree from 
terminating the marriage relation on 
the date it was entered, and hence the 
divorced wife is a competent witness 
against her former husband as to a 
matter arising after the decree was 
entered. State v. Leasia, 78 P. 328, 45 
Or. 410. 


45. Woolley v. Turner, 13 Ind. 253. 


46. People v. Livingston, 263 P. 
1036, 88 Cal.App. 713. 


fa], For example, a judgment set- 
ting aside defendant’s marriage to 
prosecutrix not being final, prosecu- 
trix could not testify against defend- 
ant in a rape prosecution. People v. 
Livingston, 263 P. 1036, 88 -Cal.App. 
7138. 

47. Davis v. State, 257 S.W. 1099, 
96 Tex.Cr. 367. 


[a] For example, the filing of a pe- 
tition by defendant in a divorce suit 
for writ of error, supported by his un- 
contested affidavit in forma pauperis, 
rendered the divorce judgment so far 
inetfective that neither party could 
testify against the other in a criminal 
ease, except as provided by Code Cr. 
Proce. (1911) art 795, until and unless 
there was some disposition of the writ 
of error. Davis v. State, 257 S.W. 1099, 
96 Tex.Cr. 367. 


48. See Divorce § 459. 


49. Hiller v. Johnson, 
$45, 162° Wis. 19. 


50. Garrett v. State, 224 N.W. 860, 
118 Neb. 3738. 
[a] For example, where a divorce 


Waa 23 228. 


5 So. 443, 86 


154 N.W. 


decree was void, failure to sustain an 
objection to the wife’s testifying 
against her husband in a murder case 
was reversible error. Garrett v. State, 
224 N.W. 860, 118 Neb. 3738. 


51. Laird v. State, 184 S.W. 810, 
19 Tex.€r/ 129, °3 AVG. Rivd22. 


[a] For example, one obtaining a 
decree of divorce by perjury as to his 
residence cannot, when prosecuted for 
the perjury, object, as to his former 
wife’s being a witness against him, 
that she is still his wife because the 
divorce decree is void because of his 
insufficient residence. Laird v. State, 
os S.W. 810, 79) Tex.Cr. 129, 3 A.LR. 


52. State v. Dixson, 260 P. 138, 80 
Mont. 181. 


Competency of “spouse” in proceed- 
ing for annulment see infra § 183. 


53. Ky.—West v. Commonwealth, 
240 S.W. 52, 194 Ky. 536. 


La.—Tulley v. Alexander, 
Ann. 628. 


Miss.—State v. McMullins, 126 So. 
662, 156 Miss. 663. 


Or.—State v. Mogeske, 227 P. 1065, 
249 P. 364, 119 Or. 312, 319 [quot Cyc]. 


S.C.—Terry v. Belcher, 17 S.C.L. 568. 


Tex.—Johnson v. State, 11 S.W. 34, 
27 Tex.App. 135. 


54. West v. Commonwealth, 240 S. 
W. 52, 194 Ky. 536. 


55. Kemp v. Downham, 5 Del. 417. 


56. Ark._-Mahoney vy. Roberts, 110 
S.W. 225, 86 Ark. 130. 


Cal.—People v. Fultz, 
109 Cal. 258. 


ela ab eeys 


41 P. 1,040; 


Conn.—Donalds vy. Plumb, 8 Conn. 
447. 

Il.—Baker v. Baker, 87 N.E. 868, 
39 Ill. 82. 

Ind.—Powers v. Fletcher, 84 Ind. 
154; Howell v. Zerbee, 26 Ind. 214; 
Meni v. Rathbone, 21 Ind. 454. 

La.—Sembre v. Sembre, 11 So. 942, 
45 La.Ann. 117; Chevallier v. Dyas, 


28 La.Ann. 359; Meyer v. M. J. Smith 
& Co., 24 La.Ann. 153. 


Mich.—Preston v. Preston, 172 N.W. 
371, 205 Mich. 646 [aff 175 N.W. 266, 
207 Mich. 681]. * 


Minn.—Leonard vy. Green, 16 N.W. 
399, 30 Minn. 496. 


N.H.—Claremont Bank vy. Clark, 46 
N.H. 134. 


N.Y.—Sneckner v. 
Surr. 427. ~ 


Pa.—Danley v. Danley, 36 A. 225, 
179 Pa. 170; Musser vy. Gardner, 66 Pa. 
242; Hill v. Liebig Mfg. Co., 3 Pa. 
Super. 398. See also Poundstone v. 
Jones, 41 A. 21, 187 Pa. 289 (holding 
a wife competent to testify in eject- 
ment brought by a purchaser at 
a sheriff's sale under judgment 
against her husband, then deceased, 
her testimony being in support of her 
own title, claimed by purchase inde- 
pendent of her husband’s right, rather 
than against her husband). 


Taylor, 1 Redf. 


Tex.—Buchanan vy. State, 
769, 41 Tex.Cr. 127. 


Vt.—Wheeler v. Campbell, 34 A. 35, 
68 Vt. 98. 


Va.—Wright v. Smith, 81 Va. 777; 
Frank & Adler v. Lilienfeld, 33 Gratt, 
(74 Va.) 377. 


Cy keel alee v. McDougall, 17 Wis. 


[a] For example, that on a deed 
being returned to the grantor he read 
it and handed it to the grantee in- 
volves no conversation or admission, 
and the wife of the grantor is a com- 
petent witness to testify thereto. 
rie v. Baker, 87 N.E. 868, 239 Ill. 


[b] Where complaint shows cause 
of action to be wholly in husband, he 
is a competent witness in his own be- 
half, although the wife may be joined 
as a plaintiff. Lockwood v. Joab, 27 
Ind. 423. . 


[ec] Where wife has no separate 
interest in the result of suit against 
her husband, although she is made a 
party defendant the husband is a 
competent witness in his own behalf. 
Ratliff v. Vandikes, 15 S.E. 864, 89 
Va. 307. 


[d] Claim to property seized on 


52 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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common law did not prohibit a husband and wife 
from testifying in a civil action, unless one or the 
other, or both, were parties, or were directly inter- 
ested in the subject of the action.>? 


[§ 155] bb. Character of Testimony as Affecting 


Competency of Witness in General. 


and under statutes broadly providing that husband 
and wife shall be incompetent to testify for or 
against each other, a husband or wife is excluded 
from testifying in the trial of a cause in the result 
of which the other is interested,°® irrespective of the 
character of testimony or of its bearing on the rela- 
In determining wheth- 
er the testimony of one spouse is “against” the 
other within the meaning of regulatory statutes, the 
true test is whether a proceeding is an adversary one 
in character, and if the interest of the party litigant 
seeking to produce the spouse’s testimony is antago- 


tion of husband and wife.®? 


execution.—Where, on seizure of a 
married woman’s property on execu- 
tion, a third person intervenes, claim- 
ing the same as between such third 
opponent and plaintiff, the husband is 
a competent witness, the wife not be- 
ing a contestant in that controversy. 
Schmidt & Ziegler v. Williston, 27 La. 
Ann. 315. 


[e] Under consent statute.—Comp. 
L. (1915) § 12555, providing that a 
wife shall not be examined as a wit- 
ness for or against her husband with- 
out his consent, does not apply in an 
action by a daughter as to an agree- 
ment by the father with the mother 
that he would support the daughter 
during life if the mother would join 
in executing deed to real estate in 
which she had a dower interest. 
Preston v. Preston, 172 N.W. 371, 205 
Mich. 646 [aff 175 N.W. 266, 207 Mich. 
681]. ‘ 

Cross references: 

Effect of consent see infra §§ 166-168. 


Joinder of spouses as coparties see 
infra § 159. 


57. Halback v. Hill, 49 App.D.C. 
127, 261 F. 1007; Wehrkamp v. Wil- 
lett, 4 Abb.Dec. (N.Y.) 548, 1 Keyes 
250. 


{a] “The weight of modern au- 
thority is that, at common law, ‘in 
collateral proceedings not immediate- 
ly affecting their mutual interest, ei- 
ther husband or wife might be a wit- 
ness, although the evidence of one 
tended to criminate the other, or to 
contradict the other, or to subject the 
other to a legal demand.’”’ Halback 
v. Hill, 49 App.D.C. 127, 261 F. 1007, 
1009 [quot Jones Evid. § 742]. 


58. Inselman vy. Cadwell, 
151, 140 Okl. 55. 


59. Jin Fuey Moy v. U. S., 41 §.Ct. 
SSie0d, (254 (U.S. 289,65 .bd. 214; 
Fasulo v. U. S., 7 F.(2d) 961 [cert gr 
46, S.Ct. 203,, 269 U.S. 551, 70 L.Wd. 
407, and rev on other grounds 47 S.Ct. 
200, 272 U.S. 620, 71 L.Ed. 443]; Ector 
vy. State, 74 S.E. 295, 10 Ga.App. 777; 
Inselman v. Cadwell, supra. 


“The rule that excludes a wife from 
testifymg for her husband is based 
upon her interest in the event, and 
applies irrespective of the kind of tes- 
timony she might give.” Jin Fuey 
Moy v. U. S., supra [quot Fasulo v. 
U. S., Supra]. 

[a] Tllustration.—A wife was in- 
competent to testify as a witness for 
her husband for the purpose of con- 
tradicting witnesses for the govern- 
ment, who testified that certain mat- 
ters transpired in Ker presence, as the 


282 P. 


2 


é 
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Where a Party. 


At common law 


rule excluding a wife from testifying 
for her husband applies, irrespective 
of the kind of testimony she might 
give. Jin Fuey-Moy ve U:S., 41 S/Ct. 
98, 254 U.S. 189, 65 L.Ed. 214 [aff 253 
1p 


[b] “It is not the character of the 
evidence, but the person by reason of 
his relation to one of the parties that 
is rendered incompetent by statute. 
If he gave material testimony he 
would of necessity testify for or 
against his wife.’’ Inselman vy. Cad- 
well, 282 P. 151, 140 Okl. 55, 56. 


[ec] Whether testimony is direct 
or circumstantial, the rule applies. 
Ector v. State, 74 S.E. 295, 10 Ga. App. 
i i 


{d] Ownership of personailty.—A 
husband was incompetent to testify 
as to the ownership of personalty 
claimed by his wife. in litigation be- 
tween the wife and a third person. 
Ane v. Cadwell, 282 P. 151, 140 

3 AO 


[e] Character of testimony as 
“for” spouse.—Testimony of a wit- 
ness respecting property jointly own- 
ed by the witness and his or her 
spouse is testimony for the spouse 
within the meaning of statutes regu- 
lating competency of husband and 
wife to testify for each other. Weber 
v. Lape, 141 S.W. 67, 145 Ky. 769; 
City of Covington v. Geyler, 19 S.W. 
741, 93 Ky. 275, 14 Ky.L. 1465. Q 


60. Stalcup v. Jepsen, 224 N.W. 16, 
118 Neb. 240; Weckerly v. Taylor, 105 
N.W. 254, 74 Neb. 772. 


[a] For example, “in proceedings 
in aid of execution upon a judgment 
against the husband, the wife is an 
incompetent witness for the judgment 
ereditor for the purpose of showing 
that she has in her possession and 
control money or property of the hus- 
band which should be applied upon 
the judgment.” Staleup v. Jepsen, 
224 N.W. 16, 118 Neb. 240. 


[b] “®estimony held not “against” 
spouse.—A wife’s testimony concern- 
ing acts of her ,husband’s parents in- 
ducing alienation of her husband's af- 
fections was not incompetent as testi- 
mony against her husband. Schreiber 
v. Schreiber, 165 A. 41, 310 Pa. 173. 


{c] In a criminal prosecution any 
testimony of the wife of defendant 
tending directly. to impeach his char- 
acter is testimony “against the hus- 
band” so as to be subject to exclusion. 
ee v. Adams, 137 S.E. 657, 193 N.C. 


61. Robinson v. McGinnis, 130 N. 
W. 478, 145 Wis. 476. 


“\ 
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nistic to that of the other spouse, the spouse sought 
to be called as a witness is incompetent.°° 


[§ 156] (b) Character of Spouse’s Interest—aa. 


Tt has been held that a witness may 


testify in a suit to which his or her spouse is a par- 
ty, where the latter has only a nominal interest in 
the outcome of the suit,®! although lable for costs,° 
although other authority is to the contrary.°* 


[§ 157] bb. Where Not Party. It has been held 
that, in order to render the husband or wife incom- 
petent, the other spouse must be an actual or real 
party to the suit, and that the latter’s having a col- 
lateral interest in the event of the suit is not suffi- 
cient to disqualify the witness.°* 
the testimony is of a character making it against the 
other spouse, the witness spouse may not testify al- 
though such other spouse is not a party to the pro- 
ceeding,®® and a husband or wife is not competent 


Where, however, 


62. Robinson v. McGinnis, supra. 
[a] For example, one of the spous- 
es may be a witness in behalf of a 


codefendant of the other spouse, when 
such defendant spouse has only a rep- 
resentative or a nominal interest in 
the action, although said defendant 
spouse be subject to costs in case of 
defeat. Robinson v. MeGinnis, 130 N. 
W. 473, 145 Wis. 476. 


63. Com. v. Beck, 7 Pa.Dist. 399. 


{a] Liability for costs as render- 
ing spouse incompetent.—A wife may 
not testify in favor of defendant, who 
has been prosecuted by the husband 
for fornication with her as, the charge 
being a misdemeanor, the husband is 
directly interested, as possibly liable 


for costs: Com. v. Beck, 7 Pa.Dist. 
399. 

64. I1l.—Phillips v. Poulter, 111 Ill. 
App. 330. 
Nara ee oa v. Chapin, 13 Kan. 


La.—Stoddard v. Stoddard, 47 So. 
446, 122 La. 151. 


Minn.—Pyvans v. 
951, 88 Minn. 253. 


N.Y.—Wehrkamp v. Willett, 4 Abb. 
Dee. 548, 1 Keyes 250. 


ecCrsad agen Va, Cath cpliens.@alke 


92 N.W. 


Staalle, 


35 
Vt.—Willey v. Hunter, 

[foll Purdy v. 

695, 67 Vt. 50] 


Wash.—Frankenthal vy. Solomonson, 
55 P. 754, 20 Wash. 460, 72 Am.S.R. 
LEC TRIALS TAP 


[a]_ Mere bias of one spouse with 
regard to a suit in which he or she 
has no legal interest does not disqual- 
ify the other spouse. R. J. Gunning 
Co. v. Cusack, 50 Ill.App. 290. 


[b] Where husband is not directly 
interested in result, in the sense that 
he will not gain or lose by the direct 
legal operation or effect of the judg- 
ment, and where the record will not 
be legal evidence for or against him 
in some other action, the wife is com- 


57 Vt. 479 
Purdy’s Estate, 30 A. 


petent. Phillips v. Poulter, 111 Tl. 
App. 330 : 
65. 


Cunningham v. Crucible Steel 
Casting Co., 56 Pa.Super. 568. 


[a] Testimony showing husband 
guilty of fraud may not be given by 
his wife even in a proceeding to which 
her husband is not a party, as in the 
case of an action between the wife 
and a third person. Cunningham vy. 
Crucible Steel Casting Co., 56 Pa.Su- 
per. 568. 
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in a suit in which the other spouse is the real party 
in interest, although not technically a party,®® as 
where the husband, although named a codefendant, is 
not served and does not appear, and his wife is nev- 
ertheless excluded from testifying because he is in- 
terested in the event.®* 


If surety is sued alone, the husband of the prin- 
cipal is a competent witness either against or in favor 
of the surety.®8 


In criminal cases. Where the spouse of the wit- 
ness is not a party to a prosecution, the witness is 
nevertheless incompetent to testify to facts incrim- 
inating his or her spouse if the latter is open to 
possible prosecution,®® although the witness may tes- 
tify where the testimony does not tend to criminate 
the spouse,7° as where the spouse is the victim and 
not the perpetrator of the erime,*! and it is no ob- 
jection to the competency of a witness that his or her 
spouse appears as the prosecuting witness for the 
state,7? or one spouse may give testimony ineriminat- 
ing the other where the latter has already admitted 
guilt in open court.7? <A wife is a competent wit- 
ness against a person accused of producing an abor- 
tion on her at her husband’s command.** 


Where statute enumerates cases in which wife 


66. Ky.—Pyle v. Maulding, 7 J.J. 
Marsh. 202. 


WITNESSES 


abortion may testify against defend- 
ant since his testimony neither the- 


2) a ae 
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shall not be disqualified in suits prosecuted in the 
name of or against her husband, and then adds a 
proviso “that nothing in this section shall be con- 
strued to authorize or permit any married woman 
sh to testify to any admissions or conversa- 
tions of her husband, whether made to herself or to 
third parties,” the purpose of the proviso is to re- 
trict the grants contained in the previous provisions 
of the statute,‘® and such proviso does not restrict 
the common-law right of the wife to testify in an ac- 
tion between strangers.*° 


[§ 158] (c) Testimony for or against Interest of 
Witness—aa. In General. A husband or wife may 
testify in support of his or her own rights against 
a third person, although the rights of the spouse are 
also involved,** as in the case of suits involving sep- 
arate property or interests of the spouses,** and ad- 
missions against the interests of the spouse making 
them are admissible as to the rights of such spouse 
even though the other spouse is a party to the pro- 
ceeding.*® 


“ Under statutes expressly permitting a wife to de- 
fend her character or conduct where, upon the trial 
of a civil action brought by the husband,®° or a crim- 
inal prosecution of the husband,*! the character or 


of husband and wife are adverse to 
each other that the prohibition of the 
statute applies. Sunderland’s Estate, 


Okl.—Western Nat. Life Ins. Co. v. 
Williamson-Halsell-Frazier Co., 131 P. 
691,37 Ok. 213. 


Pa.—-Cunningham v. Crucible Steel 
Casting Co., 21 Pa.Dist. 1004. 


S.cC.—Edwards v, Pitts, 34 S.C.L. 
140. 

Vt.—Wheeler v. Wheeler’s Estate, 
AT aWt. OSile 


Wis.—In re Valentine’s Will, 67 N. 
W. 12, 93 Wis. 45, 52. 


[a] For example, the wife is in- 
competent to testify, where her hus- 
band is interested in the result of the 
case, although the action is in the 
name of a third party. Western Nat. 
Life Ins. Co. v. Williamson-Halsell- 
Frazier Co., 131 P. 691, 37 OKI. 213. 


67. Burt Zaiser Co. v. Claussen, 208 
Tll.App. 378. 


[a] In suit against partnership, 
the wife of a partner not joined and 
who did not appear is incompetent 
where her husband is a member of the 
firm sued and therefore interested in 
the event of the suit. Burt Zaiser Co. 
vy. Claussen, 208 Ill.App. 378. 


68. Deck v. Johnson, 30 Barb. (N. 
Y.) 288 [aff 1 Abb.Dec. 497, 2 Keyes 
348]. 

69. Vickers v. State, 242 S.W. 1032, 
92 Tex.Cr. 182. 


70. State v. Deslovers, 100 A. 64, 
40 R.I. 89 (to the effect that the wife 
may testify where her husband is not 
charged with any crime and her tes- 
timony does not tend to incriminate 
him). 

71. . Victor v. Commonwealth, 298 S. 
W. 936, 221 Ky. 350; Commonwealth 
vy. Bricker, 74 Pa.Super. 234. 


[a] Husband of prosecutrix in 
rape case was not disqualified to tes- 
tify for accused, since prosecutrix 
was not a party, but only a witness. 
Victor v. Commonwealth, 298 S.W. 
936, 221 Ky. 350. 


[b] Husband of wife dead from 


oretically nor practically incriminates 
his wife. Commonwealth v. Bricker, 
74 Pa.Super. 234. 


72. People v. Anderson, 107 N.E. 
840, 267 Ill. 75 [rev 188 Ill.App. 550]. 


[a] On trial for assault and bat- 
tery, an objection to the competency 
as a witness of the victim of the as- 
sault, on the ground that his wife was 
the prosecuting witness, was errone- 
ously sustained. People v. Anderson, 
107 N.E. 840, 267 Ill. 75 [rev 188 Ill. 
App. 550]. 


73. Vickers v. State, 242 S.W. 1032, 
92 Tex.Cr. 182; Hardin v. State, 103 
Sav. 20isspl wiex, Cr (509. 


74 State v, Briggs, 9 R.I. 361, 11 
Am.R. 270. 


75. Brown v. Patterson, 
1, 224 Mo. 639. 


76. Brown v. Patterson, supra. 


77. Ark.—St. Louis, etc., R. Co. v. 
Raines, 119 S.W. 266, 90 Ark. 482. 


Mo.—Pischel v. Marceline Coal & 
Mining Co., 221 S.W. 74. 


Pa.—Sayler v. Walter, 30 Pa.Super. 
370; Sunderland’s Est., 29 Pa.Co. 267. 


gor ee eae v. Dismukes, 53 Tex. 
oO. 

Wash.—Belknap v. Platter, 103 P. 
432, 54 Wash. 1, 132 Am.S.R. 1097. 


[a] In consolidated actions by a 
wife for personal injuries, and by her 
husband for loss of her services, etc., 
the husband’s testimony as to the 
circumstances of his wife’s injuries 
was competent in his own case. St. 
Louis, etc., R. Co. v. Raines, 119 S.W. 
266, 90 Ark. 482. 


[b] Where wife’s contest against 
husband’s creditors was not adverse 
to husband, and the creditors but not 
the husband disputed her claim, she 
was a competent witness in support 
of her claim under a statute provid- 
ing that husband and wife shall not 
be permitted to testify against each 
other, as it is only when the interests 


124 S.W. 


29 Pa.Co. 267. 
78 See infra §§ 191, 192. 


79. Kanne v. Kanne, 138 N.W. 25, 
119 Minn. 205. “ 


[a] Statute prohibiting one spouse 
from testifying without consent of 
other “was not intended to exclude 
voluntary statements made to. the 
world from being used against the 
spouse making them, no matter who 
the other parties litigant may be.” 
Kanne v. Kanne, 1388 N.W. 25, 27, 119 
Minn. 205. 


See Keath v. Shiffer, 37 Pa.Super. 
Oe 

_81. Commonwealth \Y. Garanchos- 
Kien OG MAb lesn 2 odimiman 24ie 


[a] flustration.—Under Act April 
11, 1899 (Pe, L: p42). §- 2. where de= 
fendant justified a homicide on the 
ground of improper relations between 
his wife and deceased, the wife was 
properly permitted to deny the exist- 
ence of such relations, the court say- 
ing: “The objection to this testimony 
was that its admission was equivalent 
to permitting a wife to testify against 
her husband, not merely for the pur- 
pose of rebutting an attack on her 
character, but on the very gist of the 
defense set up by him, which in this 
case was self-defense. Act April 11, 
1899 (PB. L. 42) § 2, provides that: 
‘In any criminal proceeding brought 
against the husband, if he makes de- 
fense at the trial upon any ground 
which attacks the wife’s character or 
conduct, she shall be a competent wit- 
ness in rebuttal for the common- 
wealth.’ The language of this act is 
clear and unmistakable. It applies to 
any criminal préceeding, and not 
merely to minor misdemeanors where 
the husband or wife has instituted the 
proceeding, and one stands in opposi- 
tion to the other, as is argued by coun- 
sel for appellant. Neither does the 
act apply merely to cases where the 
actual defense offered ig such as in 
itself attacks her character and con- 
duct. It is not necessary that her 
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§§ 158-159] 


conduct of the wife is attacked, she is a competent 
witness in rebuttal, but only with regard to the mat- 


ter of her character or conduct. 


[§ 159] bb. Joinder of Spouses as Coparties. 
Where an interested person or party is a competent 
witness for’? or against®® himself, and where hus- 
band and wife are joint parties in an action, the tes- 
timony or declaration of one is permissible notwith- 
standing the rule forbidding husband and wife to 


character or conduct should be direct- 
ly in issue in the case. If, during the 
course of the trial, defendant, in mak- 
ing defense, offers evidence which at- 
tacks her character and conduct, even 
though the evidence bears directly on 
the actual defense in the case, which 
in itself makes no reference to her 
conduct, she becomes a competent 
witness in rebuttal for the common- 
wealth.” Commonwealth v. Garan- 
choskie, 96 A. 513, 251 Pa. 247. 


82. See infra § 278. 
83. See supra § 13. 


84. Rankin v. Taylor, 214 N.W. 725, 
204 Iowa 384; Chaslavka v. Mechalek, 
99 N.W. 154, 124 Iowa 69. 


85. Ark.—Stacy v. Stacy, 300 S.W. 
437, 175 Ark. 763; St. Louis, etc., R- 
Co. v. Amos, 15 S.W. 362, 54 Ark. 159; 
Klenk vy. Knoble, 37 Ark. 298. 


Cal.—Moseley v. Heney, 6 P. 134, 66 
@al. 478, 


Fla.—Haworth v. Norris, 10 So. 18, 
28 Fla. 763; Williams v. Jacksonville, 
etc., R. Co., 8 So. 446, 26 Fla. 533. 


Tll.— Harding v. Mitchell, 202 Il. 
App. 442, 446 [quot Cycj; Vercler v. 
Jansen, 96 Ill.App. 328; Kelly v. Hale, 
59 Ill.App. 568. See McBride v. Seney, 
192 I1l.App. 18. 


Ind.—Sedgwick v. Tucker, 90 Ind. 
271; Clouse v. Elliott, 71 Ind. 302; 
Scarry v. Eldridge, 63 Ind. 44; Has- 
kit v. Elliott, 58 Ind. 493; Wood v. 
Bibbins, 58 Ind. 392; McConnell v, 
Martin, 52 Ind. 434; Rogers v. Rog- 
ers, 46 Ind. 1; Call v. Byram, 39 Ind. 
499: Bennifield v. Hypres, 38 Ind. 498; 
Mousler v. Harding, 33 Ind. 176, 5 Am. 
R. 195; Crane v. Buchanan, 29 Ind. 
570; Lowe v. Hughes, 29 Ind. 399; Al- 
baugh v. James, 29 Ind. 398; Palmer 
v. Henderson, 20 Ind. 297; Gee v. 
Lewis, 20 Ind. 149. 


Kan.—Farmers’ & Merchants’ State 
Bank v. Moore, 206 P. 907, 111 Kan. 
344; Atchison Sav. Bank v. Means, 58 
P. 989, 61 Kan. 857; Zimmerman v. 
Glarke, 58 P. 277, 9 Kan.App. 889; 
Ruth v. Ford, 9 Kan, 17. 


Ky.—Gardner v. Lincoln Bank & 
Trust Co., 64 S.W.(2d) 497, 251 Ky. 
109; Long Fork Ry. Co. v. Stumbo, 
O77 ‘Siw. '297,° 21) Kyi 46; Allen’ v. 
Com., 119 S.W. 795, 1384 Ky. 690, 20 
Ann.Cas. 884. 


La.—Schoppel v. Daly, 36 So. 322, 
112 La. 201; Lehman vy. Coulon, 29 
So. 879, 105 La. 431. 


Mass.—Hyde v. Chapin, 2 Cush. 77. 


Mo.—Roberts v. Bartlett, 89 S.W. 
858, 190 Mo. 680; Scrutchfield v. Sau- 
ter, 24 S.W. 137, 119 Mo. 615; Brown- 
lee v. Fenwick, 15 S.W. 611, 103 Mo. 
420 [foll McKee v. Spiro, 17 S.W. 1013, 
107 Mo. 452]; Edmondson v. Moberly, 
11 S.W. 990, 98 Mo. 523; Reilly v. Han- 
nibal, ete., R. Co., 7 S.W. 407, 94 Mo. 
600; Bell v. Hannibal, etc., R. Co., 86 
Mo. 599; Steffen v. Bauer, 70 Mo. 399; 
Wilcox v. Todd, 64 Mo. 388; Quade v. 
Fisher, 63 Mo. 325; Cooper v. Ord, 60 
Mo. 420; Charles v. St. Louis, etc., R. 
-Co., 58 Mo. 458; Harriman v. Stowe, 
57 Mo. 93; Buck v. Ashbrook, 51 Mo, 


[yo Cc. J.—9] 
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testify for or against each other,** and each may 
testify in his or her own behalf, although the tes- 


timony may inure to the benefit of the other spouse,*° 


539; Fugate v. Pierce, 49 Mo. 441; 
Toovey v. Baxter, 59 Mo.App. 470; 
Landy v. Kansas City, 58 Mo.App. 141. 


N.Y.—Birdsall v. Patterson, 51 N.Y. 
43; Maverick v. Eighth Ave. R. Co., 
36 N.Y: 8782 Nranscr.A. 1253) Wehr- 
kamp v. Willett, 4 Abb.Dec. 548, 1 
Keyes 250; Schaffner v. Reuter, 37 
Barb. 44; Babbott v. Thomas, 31 Barb. 
277; Marsh v. Potter, 30 Barb. 506 
[aff 24 How.Pr. 610]; Barton v. Gled- 
hill, 12 Abb.Pr. 246; Shoemaker v. 
McKee, 19 How.Pr. 86. 


Ohio.—Keith v. New York Cent. R. 
Co., 2 Ohio Dec. (Reprint) 125, 1 West. 
L.Month. 451. 


Pa.—Rowley v. McHugh, 66 Pa. 269. 
Tenn.—Patton v. Wilson, 2 Lea 101. 


Tex.—Cameron v. Way, 55 Tex. 58; 
Se raige v. Higgs, 1 Tex.Unrep.Cas. 


Vt.—In re Hathaway’s Will, 53 A. 
996, 75 Vt, 137; Minard v. Currier, 32 
A. 472, 67 Vt. 489. 


Ont.—Cadman y. Strong, 10 U.C.Q. 
B. 591. 


Compare Smith v. Boston, etce., R. 
Co., 44 N.H. 325, 334 (holding that, 
in a suit by husband and wife upon a 
cause of action for loss of baggage 
accruing to the wife before marriage, 
where the husband was liable for 
costs if defendant won and could re- 
duce the fruits of the judgment to 
possession if plaintiff won, ‘the wife 
was not a competent witness, because 
within the meaning of the rule, she 
was called to testify for her husband, 
and her competency to do so was in 
no way affected by the statute of 
1857’ removing disqualification aris- 
ing from interest); Donnelly v. A. D. 
& J. Y. Smith & Co., 7 R.I. 12 (holding 
a wife incompetent to testify in sup- 
port of her own claim in a suit 
brought by husband and wife to re- 
cover wages earned by the wife be- 
fore marriage, and stating that this 


is true although the husband is a 
mere nominal party). 
{a] Garnishment proceedings.— 


The wife, upon being garnished in an 
action against her husband, is a party 
in interest in the garnishment pro- 
ceedings in view of Gen. St. (1915) §§ 
7131, 7139. (Code: Civ. Proc. §§- 239, 
247), and upon exceptions to her an- 
Swer she is a competent witness. 
Farmers’ & Merchants’ State Bank v. 
Moore, 206 P. 907, 111 Kan. 344. 


[b] Im action for slander of the 
wife, brought by husband and wife, 
both (1) the husband (Duval v. Davey, 
32 Ohio St. 604) (2) and the wife 
(Bennifield v. Hypres, 38 Ind. 498) are 
competent witnesses for plaintiff. 


86. Cal.—Ex parte Strand, 11 P. 
(2a) 89, 123 Cal.App. 170. 


Ill.— Harding v. Mitchell, 
App. 442, 446 [quot Cyc]. 


Iowa.—Rankin y. Taylor, 214 N.W. 
725, 204 Iowa 384; Chaslavka v. Mech- 
alek, 99 N.W. 154, 124 Iowa 69. Com- 
pare Stephenson v. Cook, 20 N.W. 182, 
64 Iowa 265 (holding that a statutory 
prohibition against husband and wife 


202 Ill. 


or against his or her own interest, although the tes- 
timony. may also militate against the other spouse,*® 
as in the case of examination of an adverse party,°*? 
at least where having a substantial interest in the 
suit,8® and particularly when the interests of the 
spouses are separate,*® or where the spouse other 


testifying against each other pre- 
cludes testimony by one spouse which 
goes against himself or herself as 
well as the other spouse). 


La.—Schoppel vy. Daly, 36 So. 322, 
1172. La. “Z20r: 


Mass.—Crompton v. Anthony, 13 Al- 
len 33. 


S.D.—Jacobsen v. Andrews, 189 N. 
W. 114, 45 S.D. 490. 


[a] Cross-examination. — Where 
plaintiff, in aid of execution, com- 
menced garnishment proceedings 
against the husband of one of the 
principal defendants alleging the 
transfer of money, which she had re- 
ceived as an inheritance, to defeat 
the collection of the judgment, cross- 
examination of the wife as to the 
transfer and cross-examination of the 
husband as. to his disposition of the 
money were proper, as they would be 
testifying against themselves individ- 
ually, and not against each other. 
Jacobsen v. Andrews, 189 N.W. 114, 
45 S.D. 490. 


87. See infra text and notes 8-12. 


88. Rabenau v. Harrell, 213 S.W. 
92, 278 Mo. 247; Pace v. St. Louis 
Southwestern Ry. Co., 156 S.W. 746, 
174 Mo.App. 227; Tucker v. Lindley, 
140 S.W. 637, 159 Mo.App. 156. } 


[a] “There can be no doubt that 
the husband or wife is competent to 
testify when he or she is a substan- 
tial party to the suit and interested 
in its result.” Pace v. St. Louis South- 
western R. Co., 156 S.W. 746, 748, 174 
Mo.App. 227. 


[b] Husband’s interest in wife’s 
separate property.—While the Mar- 
ried Woman’s Act destroyed the prior 
unity of husband and wife, yet, in 
view of § 8308, a husband who culti- 
vates his wife’s separate property has 
Such an interest in the issues thereof 
that in a joint action for damages for 
injuries to crops he is competent to 
testify against defendant. Pace v. 
St. Louis Southwestern Ry. Co., 156 S. 
W. 746, 174 Mo.App. 227. 


[c] Substantial interest shown.— 
In a suit to set aside a conveyance of 
lands in part payment for those pur- 
chased under false representations, 
plaintiff's wife, being codwner of the 
land conveyed, and a grantee of the 
land purchased, who possessed at 
least inchoate rights of dower, was 
substantially interested in the suit 
and was not an incompetent witness. 
Eaperan v. Harrell,' 213 S.W. 92, 278 
Mo. : 


[ad] Substantial interest not shown. 
—In an action against a husband on 
his contract to pay a commission for 
the sale of land owned by the hus- 
band and wife as tenants by the en- 
tireties, the wife is not an interested 
party so as to be a competent witness 
under Rev. St. (1909) § 6354. Brown 
v. Russell, (Mo.App.) 221 S.W. 791. 


89. Lafayette v. Larson, 73 Ind. 
367; Rankin v. Taylor, 214 N.W. 725, 
204 Iowa 384; Cosgrove v. His Credi- 
tors, 6 So. 585, 41 La.Ann. 274; Kel- 
ler v. Vernon, 23 La.Ann, 164. 
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than the one offered as a witness is merely a formal 
or nominal party,®°® although there is authority de- 
nying the competency of either spouse to testify 
And a spouse who 
is a real party in interest has been held competent, 
But it is also held 
that where the real interest is in one spouse only and 
the other spouse, although joined as a party, has no 
real interest in the action, the latter is not a compe- 
tent witness;°? and in an action against the husband 
and wife for the tort of the latter the husband has 
been held incompetent to testify against the wife.°* 


where their interests are joint.?? 


although not a nominal party.°? 


After dismissal of suit as to one of the spouses he 
or she is no longer competent,®® although testimony 
given by such spouse before the dismissal cannot be 


stricken out.?® 


Where wife intervenes in an action against her 
husband she is a competent witness in her own be- 


[a] Husband might testify wheth- 
er he intended that a mortgage should 
cover the entire homestead as against 
his own interests but not against his 
wife’s. Rankin v. Taylor, 214 N.W. 
725, 204 Iowa 384. 


{b] Wife could testify against 
own interests in a proceeding in which 
she and her husband were joint de- 
fendants and the wife’s claims to a 
homestead owned by the husband 
were distinct from his, as regards the 
statutory prohibition against testify- 
ing. Rankin v. Taylor, 214 N.W. 725, 
204 Iowa 384. ; 


90. Cal.—Rothschild v. Superior 
Court in and for City and County of 
San Francisco, 293 P. 106, 109 Cal. 
App. 345 


D.C.—Beale v. Brown, 17 D.C. 574 
[aff 13 S.Ct. 1043, 149 U.S. 766, 37 L. 
Ed. 960]. 


Ind.—Farman vy. Chamberlain, 74 
Ind. 82. 


N.Y.—Hooper v. Hooper, 
292. 


Vt.—Robinson vy. Hutchinson, 31 
Vt. 443. 


Va.—Thomas v. Sellman, 13 S.E. 
146, 87 Va. 683; Nicholas v. Austin, 
ay SE. 132, 82 Va. 817; Hayes v. Vir- 
sonia Mut. Protection Assoc., 76 Va. 
225 


[a] Competent without consent,— 
Where husband is merely a nominal 
party to an action in which his wife 
is the real party, the husband’s con- 
sent to his wife’s testifying against 
him is not necessary. Rothschild v. 
Superior Court in and for Cu, and 
County of San Francisco, 293 P. 106, 
109 Cal.App. 345. 


91. Jones v. Degge, 5 S.H. 799, 84 
Va. 685. See also Beltran v. Gauth- 
reaux, 38 La.Ann. 106 (holding that 
the husband of a defendant in a par- 
tition suit was properly excluded as 
a witness where his wife was a party 
and interested in the issue and the 


43 Barb. 


husband had no separate interest 
therein). 
92. Mitchell’s Adm’r v. Brady, 99 


411, 30 Ky.L. 258, 
124° Am/S.R 468, 13 LAR.ALN.S. 1751: 
Shantz v. Stoll, 34 La.Ann. 12387; 
Strong v. Stevens Point, 22 N.W. 425, 
62 Wis. 255. 

[a] Rule applied (1) in an action 
bv the husband as administrator for 
the wrongful death of a son, when 
fhe amount recovered would belong 


S.W. 266, 124 Ky. 
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In action for Pee aal injuries to wife brought by 
husband and wife, the husband is a competent wit- 
ness for plaintiffs,®* although there is authority to 
the contrary,®® and the wife is also a competent wit- 
ness for plaintiffs," although there is also authority 


In consolidated actions by a wife 


for personal injuries and by a husband for loss of his 
wife’s services and the like, the husband is a com- 
petent witness in support of his own cause of action.* 


Express statutory provision as to competency. 
Under some statutes husband and wife are expressly 
made competent for or against each other in actions 
in which they are joint parties and have a joint in- 
terest, and competency exists under such statutes 


upon compliance with both the statutory require- 
ments® although a spouse is incompetent if either 


equally to the husband and the wife. 
Mitchell’s Adm’r v.. Brady, 99 S.W. 
266,124 Ky. 411,80 KY.. 258, 124 Am. 
SR: 408, 13 L.ReA.N.S. 751. See also 
Lincoln County Bd. of Internal Imp. 
v. Moore’s Adm’r, 66 S.W. 417, 23 Ky. 
L. 1885 (to the effect that the wife 
may testify in such a suit in her own 
behalf, her husband bringing the ac- 
tion as administrator). (2) In a suit 
to evict the wife from property trans- 
ferred to her by her husband, in sat- 
isfaction of her rights against him, 
the husband being a witness in his 
own interest as warrantor. Shantz v. 
Stoll, 34 La.Ann. 1237. \ 


93. Woodward y. Lindley, 43 Ind. 
333; Jones v. Bassett, 27 Ind. 58; 
Hollowell v. Simonson, 21 Ind. 398; 
Wood y. Broadley, 76 Mo. 23, 43 Am. 
R. 754; Haerle v. Kreihn, 65 Mo. 202; 
Tucker v. Lindley, 140 S.W. 637, 159 
Mo.App. 156; Farley v. Tillar, 81 Va. 
275. But see Hackett v. Bonnell, 16 
Wis. 471 [foll Snell v. Bray, 14 N.W. 
14, 56 Wis. 156] (holding that, where 
an objection that a husband is im- 
properly joined in an action which 
concerns the separate property of the 
wife is waived, the husband is a com- 
petent witness on behalf of plaintiffs). 


[a] If wife had no interest in re- 
sult of suit, to which she was a nom- 
inal party, she would have been in- 
competent to testify, unless she acted 
as agent for her husband with rela- 
tion to the matter to which she testi- 
fied. Tucker v. Lindley, 140 S.W. 637, 
159 Mo.App. 156. 


94. Bonham vy. Keen, 40 Ind. 197 
[overr Mousler v. Harding, 33 Ind. 
176, 5 Am.R. 195] (action of slander 
for words spoken by wife). 


95. Kusch v. Kusch, 32: N.E. 267, 
143° TH. 353: 
96. American Express Co. v. Lank- 


ford) 39) S5W. 9817.1, IndsDs 233. 
97. Berlin v. Cantrell, 33 Ark. 611. 


[a] For example, where a wife in- 
tervenes in an action of replevin 
against the husband to recover prop- 
erty, claiming the property as her sep- 
arate estate, she is a competent wit- 
ness in her own behalf. Berlin v. 
Cantrell, W333 eAriw 614% 


98. Sanders v. Reister, 46 N.W. 
680, 1 Dak. 151; Simkins v. Eddie, 56 
Vt. 612; Hoverson v. Noker, 19 N.W. 
382, 60 Wis. 511; Kaime v. Omro, 5 
N.W. 838, 49 Wis. 371; Barnes v. Mar- 
tin, 15 Wis. 240, 82 Am.D. 670. 


99. Harrington v. Sedalia, 12 S.W. 


of these statutory prerequisites is absent.® 
der statutes making husband and wife generally 


Un- 


342, 98 Mo. 583. 


1. U.S. — 
Packet Co. v. Clough, 20 Wall. 
22 L.Ed. 406. 


Ark.—Little Rous etc., 
Harkey, 15 S.W. 456. 


Dak.—Sanders vy. Reister, 
680, 1 Dak. 151. 


oom lane vy. Lauman, 73 Ind. 


oot aege eu v. Westport, 9 Gray 


2. Norfolk, etc., R. Co. v. Prindle, 
82 Va. 122; Dunfy v. Kelly, 20 Que. 
Super. 231 (to the effeot that a wife, 
joined with her husband in a suit for 
the community in an action for per- 
sonal injuries to the wife, may not 
testify). 


3.) St... Louis, TiiM.c& US. Ry. (Co, iv. 
McCullough, 142 S.W. 192, 101 Ark. 
254; St. Louis, I. M. & S. Ry. Co. v. 
Raines, 119 S.W. 266, 90 Ark. 482. 


4 Chicago, etc., R. Co. v. Ander- 
son, 21 P. 1059, 42 Kan. 297; Turner 
v. Nicholson, 287 P. 396, 143 Okl. 45; 
Young v. Blackert, 151 P. 1057, 51 
Okl. 285; Ray v. Navarre, Aye Ps 1019, 
47 Okl. 438. 


5. Turner v. Nicholson, 287 P. 396, 
143 Okl. 45; Stewart v. Riddle, 184 P. 
443, 76 Oki. 70; West & Russell v. 
Rawdon, 130 P. 1160, 33 Ok], 399. 


[a] Illustration.—Under Comp. L. 
(1909) § 5842, providing that husband 
and wife shall be incompetent to tes- 
tify for or against each other, except 
as to transactions when they are joint 
parties and have a joint interest in 
the action, a wife who, jointly with 
her husband, signed certain warranty 
deeds material to the issues, and who 
joined with her husband as plaintiff, 
and against whom defendants prayed 
judgment for breach of warranty, was 
competent to testify. West & Russell 
v. Rawdon, 130 P. 1160, 33 Okl. 399. 


6. Abbott v. Nail, 249 P. 928, 121 
Okl. 296; Wood v. Livingston, 219 P. 
377, 93 Okl. 72; Guthrie v. Mitchell, 
132 B.'138; 38 Okl. 55. 


[a] Wife not pakty to action was 
incompetent to testify for her hus- 
band, defendant, although she claim- 
ed an interest in crops grown by her 
husband and constituting the subject 
matter of the action. Abbott v. Nail, 
249 P. 928, 121 Okl. 296. 


[b] Where wife has no joint in- 
terest in action, she is incompetent to 


Northwestern Union 
528, 


R27 Coveve 


46 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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incompetent as witnesses against each other with- 
out consent of the other except that they are com- 
petent, inter alia, in cases where husband or wife 
is a party to the record in a suit where title to sep- 
arate property of one is involved, or where the title 
to property derived through husband or wife is in 
controversy in opposition to the claim of the other, 
if the interests of husband and wife are not antag- 
onistic in the matter being tried, niether may tes- 


tify against the other.’ 


Examination of adverse parties. 
allowing a party to a civil action to compel an ad- 
verse party to testify as a witness, as on cross-exam- 
ination or otherwise,* where husband and wife are 
joint parties plaintiff, defendant may examine either 
if he so desires,® and, where husband and wife are 
joint parties defendant, plaintiff may examine either 
as to his or her separate interest,?° although testi- 


testify for her husband,-. notwith- 
standing she is joined as a party 
plaintiff. Wood v. Livingston, 219 P. 
STi, 93) OKL L725 


Competency to testify as to trans- 
actions as agent of other spouse see 
infra §§ 163-165. 


7. Turner v. Davidson, 
886, 227 Mich. 459. 


[a] For example, in an action to 
Subject property held in the wife’s 
name, but acquired by proceeds of 
joint property to, satisfaction of the 
husband’s individual debts under 
Comp. L. (1915) § 12555, neither hus- 
band nor wife was competent to tes- 
tify against the other, their interests 
being not in conflict. Turner v. Da- 
vidson, 198 N.W. 886, 227 Mich. 459. 


8. See supra § 13; and infra § 776. 


9. Ex parte Strand, 11 P.(2d) 89, 
123 Cal.App. 170. 


[a] For example, in an action by 
husband and wife for injuries to the 
latter, the wife may not refuse to 
testify for defendant under a statute 
relating to a wife’s testifying against 
her husband, as, being a party plain- 
tiff, defendant is entitled to her tes- 
timony if he wants it. Ex parte 
Strand, 11 P.(2d) 89, 123 Cal.App. 170. 


10. Hennen v. Hacker, 32 La.Ann. 
668; Strode v. Frommeyer, 91 S.W. 
167, 115 Mo.App. 220. 


11. Strode v. Frommeyer, supra. 


12. McCondray v. Wardle, 26 Barb. 
(N.Y.) 612, 7 Abb.Pr. 3. 

[a] Fraud of husband and wife 
may not be proved by testimony of 
the wife on the theory that she is tes- 
tifying only against herself. McCon- 
dray v. Wardle, 25 Barb. (N.Y.) 612, 
7 Abb.Pr. 3. 

13. See supra § 145. 

Exception in case of offense by one 
spouse against the other see infra § 
200. 

14. Miss.—Brister v. Dunaway, 115 
So. 36, 149 Miss. 5. 

Mo.—State v. Wooley, 115 S.W. 417, 
215 Mo. 620; State v. Lortz, 84 S.W. 
906, 186 Mo. 122; State v. Kodat, 59 
S.W. 73, 158 Mo. 125, 81 Am.S.R. 292, 
51 L.R.A. 509. 

N.M.—U. S. v. Meyers, 99 P. 336, 14 
N.M. 522. 

N.Y.—People v. Briggs, 60 How.Pr. 
Al. 

N.C.—State y. 


198 N.W. 


Adams, 137 S.E. 657, 


193 N.C. 581; State v. Aswell, 137 S. 
EB, 174, 193 N.C. 399. 
Ohio.—State 


v. Orth, 86 N.E. 476, 
2 
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mony of the spouse must be restricted to such sepa- 
rate interest and is not competent against the other 
spouse,!! and, where the facts are such that testi- 
mony of a wife must necessarily operate against her 
she cannot be called even as a witness 
against herself.*? 


[§ 160] (d) Competency for, but Not against, 


law one 


General. At 


common 


spouse was, as a general rule, incompetent to testify 


either for or against the other in a criminal prosecu- 


Under statutes 


(sepa 


79 Ohio St. 130, 22 L.R.A.N.S. 240 and 
note; State v. Payton, 10 Ohio Dec. 
(Reprint) 826, 21 Cine.L.Bul. 337. 


Okl.—Hampton v. State, 123 P. 571, 
7 OK1Cr. 291, 40 L.R.A.N.S. 43. 


Pa.—Commonwealth v. Cartusciello, 
100 Pa:Super: 473; Com. v, Koch, 5 Pa: 
Co: 537 Comes va Brinis, 4 Pa,Co.1160, 


Tex.—Melton v. State, 10 S.W.(2d) 
384, 110 Tex.Cr. 439; Watts v. State, 
222 S.W. 558, 87 Tex.Cr. 442; Redwine 
v. State, 184 S.W. 196, 79 Tex.Cr. 245; 
Johnson v. State, 148 S.W. 328, 66 Tex. 
Cr. 586; Dobbs v. State, 113 S.W. 921, 
54 Tex.Cr. 579; Harville v. State, 113 
S.W. 288, 54 Tex.Cr. 426; Spivey v. 
State, 77 S.W. 444, 45 Tex.Cr. 496; 
Stiles v. State, 68 S.W. 9938, 44 Tex. 
Cr. 143. 

Va. 

S.E. 164, 141 Va. 532. 

W.Va.—State v. Woodrow, 52 S.E. 
545, 58 W.Va. 527, 112 Am.S.R. 1001, 
2 L.R.A.N.S. 862 and note, 6 Ann.Cas. 
180 and note. 


N.B.—Rex v. Allen, 41 N.B. 51f. 


[a] Rule applied in prosecution 
for: (1) Homicide. Holman vy. State, 
243 S.W. 1093, 92 Tex.Cr. 364; Watts 
v. State, 222 S.W. 558, 87 Tex.Cr. 442. 
(2) Prostitution, assignation, fornica- 
tion, and adultery. State v. Aswell, 
137 S.H. 174, 175,193 N.C. 399 (“The 
wife cannot testify against the hus- 
band. jin va..case’ of. this ‘sort!’).. (3) 
Rape. State vy. Adams, 1387 S.E. 657, 
£93 INEGH 581. 


[b] Production of document by 
wife. — Where, in a_ prosecution 
against a husband for perjury, it ap- 
peared that a deed of trust which the 
state desired to introduce in evidence 
was in the possession of the wife, it 
was error to compel the wife’s appear- 
ance by subpcena duces tecum, and to 
required her to produce the deed to be 
used in evidence against her husband 
over his objection, on penalty of in- 
earceration for contempt in case of 
her refusal. Downing v. State, 136 
Sw. 471; 61, Tex.Cr. 519. 


[c] Offense distinct from that un- 
der prosecution.—A wife, by whose 
testimony her husband is sought to be 
impeached as a witness, cannot be 
compelled to testify that her husband 
has been guilty of a criminal offense 
involving moral turpitude even 
though distinct from the offense 
forming the subject of prosecution. 
Pinckard v. State, 138 S.W. 601, 62 
Tex.Cr. 602. 


[d] Im Oregon, under statute, 
either Spouse is a competent witness 
in prosecution of the other, but admit- 


tion or civil action.*® 
and wife are generally competent for, but not against, 
each other in criminal cases,'* and other statutes ex- 
tend the same rule to civil as well as criminal cas- 
Statutes permitting husband and wife to tes- 
tify for each other do not abrogate the common-law 
rule in so far as it made them incompetent against 
each other,'® although it has been held under a stat- 


Under some statutes husband 


ting adverse testimony of the wife, 
who lived apart from her husband, in 
a prosecution where he was defend- 
ant, was error where he had not con- 
sented to her being a witness. State 
v. Mageske, 249 P. 364, 119 Or. 312. 


Exceptions to rule see statutory 
provisions; and see infra text and 
note 23. 


15. In re Fleming, 195 N.W. 242, 
196 Iowa 639; Estey v. Fuller Imple- 
ment Co., 46 N.W. 1098, 47 N.W. 1025, 
82 Iowa 678; Rea v. Jaffray, 48 N.W. 
78, 82 Iowa 231; Weckerly v. Taylor, 
105 N.W. 254, 74 Neb. 772; Smith v. 
Meyers, 71 N.W. 1006, 52 Neb. 70; 
Greene v. Greene, 60 N.W. 937, 42 Neb. 
634, 47 Am.S.R. 724; Niland v. Kalish, 
55 N.W. 295, 37 Neb.* 47; Frack v. 
Gerber, 31 A. 640, 167 Pa. 316; Evans 
V. Hivans ei 64rA. (055, elbow oes 
Yeager & German v. Weaver, 64 Pa. 
425; Chicago Cottage Organ Co. v. 
McManigal, 8 Pa.Super. 632; Sahms 
v. Brown, 4 Pa.Co. 488. 


[a] TWlustration.—In a proceeding 
under Code §§ 2265-2267, to have a 
husband declared insane, a special ac- 
tion for the benefit of defendant, the 
wife’s testimony as to her observa- 
tions of the husbarid and his health, 
not relating to communications of a 
confidential nature, or communica- 
tions made by the husband to the 
wife when no one was present, were 
admissible, notwithstanding § 4606, 
making wife’s testimony against the 
husband incompetent. In re Fleming, 
195 N.W. 242, 196 Iowa 6389. 


[b] Such provision goes merely to 
competency and not to the effect of 
the testimony, and one spouse who 
offers the other as a witness must 
take all the risks of what the latter’s 
evidence will be, whether upon ex- 
amination in chief or cross-examina- 
tion. Ballentine v. White, 77 Pa. 20. 


[c] In proceeding by execution 
creditor to reach property alleged by 
the debtor to belong to his wife, and 
claimed by her as such, the wife is a 
competent witness as to her owner- 
ship, since she is not interested 
against the husband, within the 
meaning of the act of May 28, 1887, 
which renders husband and wife in- 
competent to testify against each oth- 
er. -Norbeck v. Davis, 27 A. 712, 157 
Pa. 399. 


16. Ulmer v. State, 128 So. 749, 157 
Miss. 807; McQueen v. State, 104 So. 
168, 139 Miss. 457; State v. ‘Bates, 4 
Ohio N.P.N.S. 502, 506; Rex v. Allen, 
41 N.B. 516, 521, 22 Can.Cr.Cas. 124, 
14 Dom.L.R. 825. See State v. Her- 
bert, 105 A. 796, 92 N.J.Law 341 (to 
the effect that husband and wife may 
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ute of this character that when once a wife becomes 
a witness for her husband she is then a witness for 
all purposes, whether for or against ;17 statutes pro- 
viding that interest shall not disqualify a witness in 
a civil action do not make a wife competent to tes- 
tify against her husband in his prosecution for a 
erime;'® under statutes forbidding husband and wife 
té testify against each other, they may testify for 
each other,!® but the old rule remains in full force 
and effect so far as to exclude testimony against each 
other;?° and statutes expressly permitting one 
spouse to testify for the other and at the same time 
prohibiting testimony against the other are manda- 
tory in character.*1 


Although marriage was for express purpose of sup- 
pressing testimony, the rule forbidding one spouse 
to testify against the other applies.??. 


Statutory exception permitting testimony in pros- 
ecution for offense against other spouse?* does not 
make competent testimony of a third person as to 
declarations of a wife showing that her husband com- 


mitted an offense against her, where such testimony * 


is offered in the husband’s prosecution for an of- 
fense not against his wife.*+* 


Waiver of statutory protection. The protection 
afforded a spouse by statutory provisions that hus- 


WITNESSES 


PS Ag OD et te 


[§§ 160-161 


band or wife may not testify against the other in a 
criminal prosecution, but may testify for the other, 
subject to the state’s right of cross-examination, is 
subject to waiver by a defendant, as where he or she 
calls the other spouse to the witness stand.?° 


Comment of counsel. Under statutes providing 
that in criminal cases husband and wife shall not 
subject to exception as to certain crimes, be witness- 
es against cach other but that, they may be witnesses 
for each other and, where appearing, shall be subject 
to cross-examination, where it appears from the reec- 
ord that the wife of defendant would be a material 
witness in his behalf, counsel for the state may com- 
ment upon defendant’s failure to put his wife on the 
stand,?® although under statutes in other jurisdic- 
tions it has been held that defendant’s failure to 
call his or her spouse is not a proper subject for 
comment by counsel.?? 


[§ 161] bb. Cross-Examination of Spouse Testi- 
fying for Husband or Wife. Under the rule that 


husband or wife may testify for, but not against, the 


other,?® a spouse who testifies for the other spouse 
is subject to a full and fair cross-examination in 
which the marital relation cannot shield the witness 
from any inquiry which might properly be made of 
any other witness,?° although the cross-examination, 


not give testimony in a collateral pro- 
ceeding to charge the other with an 
indictable offense, the statute making 
them eompetent for each. other in 
criminal prosecutions merely empha- 
sizing their incompetency against 
each other). 
Common-law rule see supra § 145. 


17. Corson v. Murinam, 51 N.H. 92 
note. 


Cross-examination see infra § 161. 


is: "Johnson ‘vy. U:"S., 221 °F. 250, 
TCC AS 1 00% 


19. Sahms v. Brown, 4 Pa.Co. 488. 
See Levan v. Bickel, 5 Pa.Co. 610 (the 
husband may testify in a case where 
his interest is not adverse to that of 
his deceased wife). 


20. Sahms v. Brown, 4 Pa.Co. 488; 
Ex parte Robichaud, 39 Que.K.B. 359, 
[1926] 1 Dom.L.R. 639, 45 Can.Cr.Cas. 
181. 


21. Norwood v. State, 192 S.W. 248, 
80 Tex.Cr. 552. 


22. Cole v. State, 243 S.W. 1100, 
OF MexmChr, 36Ss65U6S. Ve, Wilte, il oR: 
570, 4 Utah 499. 


[a] For example, defendant’s wife 
is not a competent witness against 
him, although he married her after 
the crime for which he is being prose- 
euted, and did so for the express pur- 
pose of making her incompetent. Cole 
Vu State nese os. W.. 1100;5 92. TexCr: 
368. 

23. See case infra this note. 


[a] Pandering.—Under the express 
provisions of Acts 32d Leg. c 23 8 3, 
a wife is a competent witness against 
her husband in a prosecution for pan- 
dering. Stevens v. State, 150 S.wWw. 
944, 68 Tex.Cr. 282. 


Competency generally in prosecu- 
tions of one spouse for offense against 
other see infra §§ 200-226. 

24. Red v. State, 277 S:W. 683, 102 
Tex.Cr. 263. 


[a] Mlustration.—In a prosecution 


for assault with a prohibited weapon 
on father-in-law, where the wife’s tes- 
timony was in support of accused, and 
she denied on cross-examination that 
accused was cruel to her, testimony 
by a third person of statements made 
by her as to leaving accused because 
he was cruel held inadmissible for 
impeachment. purposes, in view of 
the statutory provision making one 
spouse incompetent to testify against 
the other. Red v. State, 277 S.W. 6838, 
102 Tex.Cr. 263. 


25. Hampton v. State, 123 P. 571, 7 
Ok1.Cr. 291, 40 L.R.A.N.S. 43. 


26. Hampton v. State, supra; Rhea 
ee ae! 105 “Py 8413 YOK Cr: 


27. Little v. Commonwealth, 127 


S.E. 164, 141 Va. 532. 


{a] For example, in a prosecution 
against a wife, failure of her husband 


to testify in her behalf raises no pre- 
sumption against her, nor may such 
failure be the subject of comment be- 
fore the jury. Little v. Common- 
wealth, 127 S.E. 164, 141 Va. 532. 


28g. See supra § 160. 


29. People v. Gosch, 46 N.W. 101, 
82 Mich. 22; State v. Donato, 148 A. 
776, 106 N.J.Law 397;  Haberty v. 
State, 8 Ohio Cir.Ct. 262, 4 Ohio Cir. 
Dec. 462; Hampton v. State, 45 Tex, 
154; Creamer v. State, 34 Tex. 173 
[disappr contrary dictum Griffin v. 
State, 32 Tex. 164]; Siragusa v. State, 
(Tex.Cr.) 54 S.W.(2d) 107; Gillean v. 
State, 53 S.W.(2d) 60, 121 Tex.Cr. 329; 
Moten y. State, 49 S.W.(2d) 754, 121 
Tex.Cr. 204; Bell v. State, 49 S:W.(2d) 
478, 120 Tex.Cr. 84; Burdett v. State, 
32) CS Wi2a) 8/360, ai6s (Mex Crier 2i6.4\: 
Smith v. State, 288 S:W. 458, 105 Tex. 
Cr. 327; Chandler v. State, 280.S.W. 
817, 103 Tex.Cr. 311; Mohler v. State, 
265 S.W. 553,98 Tex.Cr. 238; Soder- 
man v. State, 260 S.W. 607, 97 Tex.Cr. 
23; Harris v. State, 249 S.W. 485, 487, 
93 Tex.Cr. 544; Laake v. State, 245 S, 
|W. 681, 93 Tex.Cr. 84; Boaz v. State, 
1231 S.W. 790, 89.Tex.Cr. 515; Henry v. 
State; 220: S.W.. 1203, °87 “Rex:Gr,.148- 


Houseton v. State, 204 S.W. 1007, 83 
Tex.Cr. 453; Roberts v. State, 168 S. 
W. 100, 74 Tex.Cr. 150; Taylor v. 
State, 167 S.W. 56, 74 Tex.Cr. 3; Ward 
v. State;°159 S:w. 272, 70 Tex.Cr. 3935 
Pettis v. State, 150 S.W 790, 68 Tex. 
Cr. 221; Swanney. v. State, (Tex.Cr.) 
146 S.W. 548; Brown v. State, 136 S. 
W. 265, 61. Tex.Cr. 334; Ferguson vy. 
State, 122 S.W. 551, 57 Tex.Cr. 205. 


_[a] For example (1) in a prosecu- 
tion for assault, where accused’s wife 
had testified on direct examination 
that accused was not at home at the 
time of the alleged offense, it was 
proper to ask her on cross-examina- 
tion if he had been in her room that 
night before he came in at four o’clock 
the next morning. Kerguson v. State, 
122°S°We551, 57 Tex: Orie205.. =(2) aivie= 
cused having called his wife to tes- 
tify that he did not leave home the 
night of the robbery, the state could 
ask her on cross-examination if she 
did not testify at the examining trial 
that she did not know whether ac- 
cused left home that night with a gun. 
Brown vy. State, 136 S.W. 265, 61 Tex. 
Cr. 334. (3) Where defendant’s wife 
testified that she paid a fine to city 
officers and later could not believe a 
rumor that the officers were looking 
for him, cross-examination to prove 
her knowledge of the district attor- 
ney’s statement that he would indict 
her husband was legitimate. Burdett 
v. State, 32 S.W.(2d) 360. 116 Tex.Cr. 
264. (4) Under Code Cr. Proc: art 
795, where accused introduced his 
wife as witness to identify a letter 
introduced in evidence, cross-exami- 


nation touching knowledge of the re- 


cipient of the letter was not contrary 
to a statute ike ke use of wife 
as witness agains her husband. 
Mohler v. State, 265 S.W. 553, 98 Tex. 
Cr. 238. (5). Cross-examination of 
defendant’s wife as to her statement 
to an officer that there was no whisky 
on defendant’s place for the purpose 
of contradicting her testimony on di- 
rect examination was not violative of 
a statute inhibiting the use of wife 
as witness against her husband. Bell 


For later cases, developments and changes in the law see Annotations, same title and section number, 


iia ee 


§§ 161-163] 


cannot be extended to new matters about which the 
witness gave no testimony on the examination in 
chief, so as to make the witness testify against his 
or her spouse with reference thereto.*° 


[§ 162] (e) Competency for Spouse Where Com- 
petent against. It has been laid down as a general 
rule that in all eases where one spouse is admissible 
as a witness against the other he or she is competent 


as a witness for such other.*+ 


[§ 163] (5) Agency and Consent of Spouse—(a) 
Agency of One Spouse for Other*?—aa. Competency 
There is authority, un- 


of Agent Spouse in General. 


v. State, 49 S.W.(2d) 473, 120 Tex.Cr. 
84. (6) Ina prosecution for murder, 
defendant’s wife, testifying to the 
identity of a knife found near de- 
ceased’s body and as to a threat made 
by deceased, may be cross-examined 
in reference thereto. Stacy v. State, 
Hite DSO es, Ge LEX.Gr Oz. (7) 
Where defendant introduced the wife 
of another defendant, who testifies to 
facts material to the defense, she 
might be cross-examined as to the 
matters testified to by her on direct 
examination, and subjected to the 
usual test of cross-examination as to 
all matters pertaining to her exam- 
ination. Link v. State, 164 S.W. 987, 
Toe tex.Ccr. 82. 


[b] Cross-examination tending to 
impeach testimony permissible.— 
Bes v. State, 112 S.W. 308, 53 Tex. 

fae fe 6 


30. Creamer v. State, 34 Tex. 173; 
Dorsey v. State, 14 S.W.(2d) 277, 112 
Tex.Cr. 183; Wiggins v. State, 3 S.W. 
(2d) 811, 109 Tex.Cr. 195; Soderman 
v. State, 260 S:W. 607, 97 Tex.Cr. 23; 
Briscoe v. State, 222 S.W. 249, 87 Tex. 
Gr DID. Dell Vo. State, clo. Saw. wea, 
85 Tex.Cr. 475; Blake v. State, 193 S.W. 
1064, 81 Tex.Cr. 87; Lewis v. State, 
180 S.W. 248, 78 Tex.Cr. 84; Mitchell 
v. State, 179 S.W. 116, 77 Tex.Cr. 404; 
Maclin v. State, 144 S.W. 951, 65 Tex. 
Cr. 384; Johnson v. State, 138 S.W. 
1021, 63 Tex.Cr. 60; Ferguson v. State, 
L222 SOW. 551)"57 "Tex.Cr.' 2055 Stewart 
v. State, 106 S/W. 685, 52 Tex.Cr. 273; 
Merritt v. State, 45 S.W. 21, 39 Tex.Cr. 
70; Penny v. State, (Tex.Cr.) 42 S.W. 
297; Jones v. State, 40 S.W. 807, 41 
S.W. 638, 38 Tex.Cr. 87, 70 Am.S.R. 
719; Johnson vy. State, 11 S.W. 667, 28 
Tex.App. 17. 


[a] “It is a well-known and es- 
tablished rule of this court, and under 
the law of this state, that a wife 
on cross-examination cannot be made 
to testify to any matter that is not 
germane to a cross-examination of her 
testimony in chief; in other words, 
that the cross-examination must be’ 
limited to a cross-examination of the 
wife’s direct testimony.” Ferguson v. 
State, wi 22 NSA. 551359 562,; 570 Dex.Cr. 
205. 

[b] “Rule applied.—In aggravated 
assault, where accused’s wife had tes- 
tified that the injured person had, on 
an evening some time before the 
shooting, called to her, thinking she 
was her daughter, it was not proper 
cross-examination to ask questions, 
over objection, to bring out additional 
criminative facts about accused, in- 
cluding questions as to whether ac- 
cused did not assault his wife on the 
same night he shot the injured per- 
son. Yeiral v. State, 119 S.W. 848, 
H6 Tex.Cr. 267. 


fe] New incriminating matter not 
covered by the examination in chief, 
against a husband cannot be brought 
out’in cross-examination of the wife 
‘hy ithe state. Johnson vy. State, 162 S. 


* 


WITNESSES 


W. 512, 72 Tex.Cr. 387; Pinckard v. 
State, 138 S.W. 601, 62 Tex.Cr. 602. 


Cross-examination as limited to 
matter germane to direct examination 
generally see infra §§ 818-827. 


31. Clarke v. State, 23 So. 671, 117 
Ala. 1, 67 Am.S.R. 157 (holding that, 
in a prosecution for murdering an in- 
fant child, alleged to have been caused 
by defendant beating his wife before 
its birth, the wife is a competent wit- 
ness for the defense). 


32. Admissions by husband or wife 
as agent for other see Evidence § 476. 


Testimony as agent in motor vehi- 
cle accident cases see infra § 196. 


\ 

33. Watkins v. Turner, 34 Ark. 663 
foverr Magness v. Walker, 26 Ark. 
470]. See also Arkansas cases infra 
note 35; Haller v. Clark, 21.D.C. 128; 
Kemp v. Dickson, Wils. (Ind.) 42. 
Compare Bradford v. Williams, 2 Md. 
Ch, 1 (to effect that husband may not 
testify as agent of wife, although 
wife may testify as agent of husband, 
but where grounds other than the re- 
lation of husband and wife existed 
for exclusion of the testimony prof- 
fered by the husband). 


SA. Ayres v. Wright, 284 P. 1077, 
1081, 103 Cal.App. 610; Schoeneman 
Bros. ‘Co.’ v. otter, 178 N.W. 9347 43 
SDE 233) 


[a] Miustration.—In an action to 
foreclose a mechanic’s lien, where the 
owner testified that her husband, one 
of her codefendants, had full author- 
ity from her to do whatever he did in 
the premises, the court properly sus- 
tained an objection of the wife when 
plaintiff sought through testimony of 
the husband to prove that it was 
through his instance that the im- 
provement was made, in view of Rev. 
Code (1919) § 2717. Schoeneman Bros. 
ce v. Loffer, 178 N.W. 934, 43 S.D. 


35. U.S.—American Express Co. v. 
Lankford, 93 F. 380, 35 C.C.A. 3538. 


Ala.—Sumner v. Cooke, 51 Ala. 521; 
Robison v. Robison, 44 Ala. 227. 


Ariz.—Elkus Co. v. Voeckel, 233 P. 
5; Baw APIZ: Soe. 


Ark.—Anthony v. Pennington, 34 S. 
W.(2d) 219, 182 Ark. 1039; Franks v. 
Rogers; 245) S/W. 311, 156 Ark. 120; 
Walker v. Meyer, 213 S.W. 758, 139 
Ark. 605. See also George Taylor 
Commission Co. v. Bell, 34 S.W. 80, 62 
Ark. 26 (to effect that a husband could 
not testify against his wife, who in- 
terpleaded in an action between him 
and a third person, and that he could 
testify as to transactions for her, and 
where the court does not expressly 
discuss the competency of spouses to 
testify with respect to agency trans- 
actions). Compare Taylor v. McClin- 
tock, 112 S.W. 405, 87 Ark. 243 (hold- 
ing that it is only as to business 
transactions with third persons and 
not as to transactions between the 
spouses that testimony is admissible). 
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der common law and statutes declaratory thereof, 
holding husband and wife incompetent to testify for 
or against each other with respect to transactions in 
which one was agent for the other,** and under stat- 
utes silent as to agency but broadly providing that 
one spouse may not be examined for or against the 
other without the latter’s consent, it has been held 
that a husband may not be examined against his 
wife’s objection in respect even of a transaction in 
which he acted as her agent.** 
wife are generally considered competent: to testify 
with respect to transactions in which one acted 
as agent for the other,*® either by virtue of stat- 


But husband and 


See also Arkansas cases supra note 
BRS 


Ill—Pain vy. Farson, 53 N.E. 579, 
179 Ill. 185; Dannewitz v. Miller, 179 
Tll.App. 185; Electric Vehicle Co. v. 
Price, 138 Ijl.App. 594; Thornton v. 
Muus, 120 Ill.App. 422; Lumbard v. 
Holdiman, 115 Ill.App. 458; McDavid 
v. Rork, 92 Ill.App. 482; Schneider 
v. Kabsch, 91 Ill.App. 386; Coons v. 
Drake, 64 Ill.App. 51; Poppers v. Mil- 
ler, 14 Ill.App. 87. See St. George v. 
Printy, 203 Ill.App. 304. 


Ind.T.—American Express Co. 
Lankford, 39 S.W. 817, 1 Ind.T. 2338. 


Kan.—Green v. McCracken, 67 P. 
857, 64 Kan. 330; Bell v.. Day, 57 P: 
1054, 9 Kan.App. 111; Wiggins v. Fos- 
ter, 55 P. 350, 8 Kan.App. 579. 


Ky.—Barr v. Gilmour, 265 S.W. 6, 
204 Ky. 582; Rose v. Monarch, 150 S. 
W. 56, 150 Ky. 129, 42 L.R.A.N.S. 660, 
667 [petition overr 151 S.W. 19, 151 
Ky. 9]; W. W. Woodruff Hardware 
Co. v. Wender Blue Gem Coal Co., 132 
S.W. 401, 141 Ky. 210; Monahan v. 
Schwartz, 108 S.W. 285, 128 Ky. 375, 
32 Ky.L. 1285; Leigh v. Citizens’ Sav. 
Bank, 102 S.W. 2338, 31 Ky.L. 251. 


Mass.—Morony v. O’Laughlin, 
Mass, 184; 
Mass. 158. 


Mo.—Turner v. Overall, 72:S.W. 644, 
172 Mo. 271; Curry v. Stephens, 84 
Mo. 442; Wheeler, etce., Mfg. Co. v. 
Tinsley, 75 Mo. 458; Haerle v. Kreihn, 
65 Mo. 202; Quade v. Fisher, 63 Mo. 
325; Chesley v. Chesley, 54 Mo. 347; 
Hardy v. Matthews, 42 Mo. 406; Hoff- 
man v. Kansas City Laundry Service 
Co.,4 (App.)/2243 JS2W.. 2325) eDoerr (ave 
Laughlin, 236 S.W. 1084, 208 Mo.App. 
544; Connecticut Fire Ins. Co. v. Ches- 
ter, P. & Ste. G. R. Co., 153 S.-W. 544, 
171 Mo.App. 70; Baird v. Campbell 
First Nat. Bank, 129 S.W. 981, 149 Mo. 
App. 367; Collier v. Langan, etc., Stor- 
age, etc:,"Co., 1270S: We 435, 147) Mo, 
App. 700; Jackson v. Smith, 123 S.Ww. 
1026, 139 Mo.App. 691; Moore v. Rose, 
108 S.W. 1105, 130 Mo.App. 668; Jesse 
French Piano, ete., Co. v. Wallace, 84 
Mo.App. 378; McGuire v. De Frese, 77 
Mo.App. 683; College Hill Press Brick 
Works v. Thompson, 59 Mo.App. 98; 
Degenhart v. Schmidt, 7 Mo.App. 117; 
Harding v. Brown, 1 Mo.App. 13. 


Okl.—Shannon v. Belt, 223 P. 388, 
101 Okl. 78; Stewart v. Riddle, 184 P. 
443, 76 Okl. 70; Bagg v. Shoenfelt, 176 
P. 511, 71 Ok]. 195; Lowman v. Blaine 
County Bank, 139 P. 952, 40 Okl. 519; 
Bland v. Peters, 120 P. 631,30 Okl. 
798; Armstrong, Byrd & Co. v. Crump, 
106 P. 855, 25 Okl. 452; Smith v. 
Travel, 94 P. 529, 20 Okl. 512; Fulker- 
son v. Kilgore, 64 P. 5, 10 Okl. 655. 


Pa.—Barnhart v. Grantham, 47 A. 
866, 197 Pa. 502; In re Seip’s Estate 
30 A. 226, 163 Pa. 423, 43 Am.S.R. 803. 


Vt.—-Farrar v. Bell, 50 A. 1107, 73 
Vt. 342; Reynolds vy. Chynoweth, 34 
A. 36, 68 Vt. 104; Pierce v. Bradford 
23 A. 637, 64 Vt. 219; Orcutt v. Estate 


Vv. 


102 
Packard v. Reynolds,*100 
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ute®® or by reason of exception to the general com- 
mon-law rule of exclusion arising from the necessity 
of the case,?* and there is authority holding them 
competent where a prior statutory exception permit- 
ting testimony as to agency transactions had been re- 
pealed and later statutes did not expressly cover the 
Where the statute makes a spouse compe- 
tent to testify whenever the contract or cause of ac- 
tion was made or transacted with the witness, in no 
other case may the spouse testify.®® - 


Knowledge and testimony of one or both spouses. 


point.?§ 


of Cook, 37 Vt. 517. See Martin v. 
Hurlburt & Rutland Sav. Bank, 14 A. 
649, 60 Vt. 364 (holding the wife to 
be competent to testify as to the 
terms of a contract, in the making of 
which she acted as agent of both her 
husband and the other party). And 
see Boyce v. Bolster, 64 A. 79, 79 Vt. 
40 (holding wife incompetent where 
transaction took place before passage 
of the act of 1904). But see Seargeni 
v. Seward, 31 Vt. 509 (an 1859 decision 
holding wife incompetent without dis- 
cussing effect of the act of 1858 mak- 
ing wives competent in agency cases). 


Wis.—Karlen v. Hadinger, 132 N.W. 
591, 147 Wis. 78; Bloch v. American 
Ins: Co:, 112 NW... 45,1320 Wis.) 150; 
Schwantes v. State, 106 N.W. 237, 127 
Wis. 160; Allen v. Voje, 89 N.W. 924, 
114 Wis. 1; Smalley v. Appleton, 43 
N.W. 826, 75 Wis. 18; Blabon v. Gil- 
christ, 29 N.W. 220, 67 Wis. 38; Chu- 
not v. Larson, 43 Wis. 536, 28 Am.R. 
567; O’Conner v. Hartford F. Ins. Co., 
81 Wis. 160; Hobby v. Wisconsin 
Bank, 17 Wis. 167; Birdsall v. Dunn, 
16 Wis. 235. 


See Shepherd v. Schomaker, 39 So. 
554, 115 La. 542 (holding that it is in- 
consistent to exclude the testimony 
of the wife, on the ground that she is 
not shown to have acted as the agent 
of the husband, and at the same time 
to condemn the husband on the basis 
of his ratification of a contract held 
to have been made by the wife on his 
behalf). 


“Numerous cases declare the law to 
be that, where either spouse acts as 
agent for the other, testimony by the 
one acting as agent relative to mat- 
ters within the scope of the agency 
is competent.” Anthony v. Penning- 


ton, 34 S.W.(2d) 219, 220, 182 Ark. 
1039. 
fa] Mlustrations.—(1) In an ac- 


tion to recover stipulated penalties 
for the delivery of watered milk, de- 
fendant’s wife, who had milked some 
of the cows and handled some of the 
milk for her husband, who was the 
owner thereof, on the morning when 
milk submitted to a chemical test was 
delivered, was a competent witness in 
defendant’s behalf. Karlen v. Had- 
inger, 132 N.W. 591, 147 Wis. 78. (2) 
Domestic servant suing husband on 
a contract alleged to have been made 
by wife as husband’s agent could not 
object to the competency of the wife’s 
testimony concerning the conditions 
of the contract under Rev. St. (1919) 
§ 5415. Doerr v. Laughlin, 236 S.W. 
1084, 208 Mo.App. 544. (3) Testimony 
of husband, who was acting as his 
wife’s agent in making a loan secured 
by chattel mortgage sought to be 
foreclosed, that defendant did not re- 
pay the loan to him, was competent, 
the husband being a party to the liti- 
gation, although he filed no answer, 
and he being entitled to testify as his 
wife’s agent in the business of the 
loan in suit. Walker v. Meyer, 213 S. 
W. 758, 1389 Ark. 605. (4) Under Rev. 
St. (1919) § 5415, providing that a 
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married woman shall be a competent 
witness in a suit prosecuted in the 
name of or against her husband in all 
matters of business transactions con- 
ducted by the married woman as the 
agent of her husband, where a mar- 
ried woman, acting as agent of her 
husband, and not in his presence, pre- 
pared laundry for delivery to an agent 
of a laundry, she was a competent 
witness in an action by the husband 
against the laundry for failure to re- 
turn the goods. Hoffman v. Kansas 
City Laundry Service Co., (Mo.App.) 
243 S.W. 232. SRNR RLS 


we SNS 
[b]. Im Quebec, under a _ statute 
providing that, if consorts are sepa- 
rate as to property, and one of them 
as agent has administered property 
belonging to the other, the consort 
who has so administered may be 
claimed as a witness in relation to 
any fact connected with such admin- 
istration, it has been held (1) that 
this extension of the law was made in 
the interest only of the adverse party 
(Brush v. Stephens, 17 L.C.Jur. 140), 
(2) that one spouse may be examined 
by the adverse party against the other 
spouse (Johnson vy. Martin, 5 Rev. de 
Légis. 336; Ireland v. Maume, 10 L. 
C.Jur. 28), (3) but that neither may 
be examined in favor of the other 
(Foisy v. Lefebvre, 4 Rev. de Légis. 
564; Brush y. Stephens, supra). 


836. See statutory provisions. 


37. Robison v. Robison, 44 Ala. 
227. See Baldassare v. Federal Un- 
ion Life Ins. Co. of Cincinnati, 268 Ill. 
App. 248, 247 (to effect that wife is 
competent to testify in respect of 
matters in which she is agent and of 
which she has peculiar knowledge, not 
only under statute but also under the 
common-law rule known as the ‘“ne- 
cessity of the case’). 


38. Treiber v. McCormack, 136 P. 
268, 90 Kan. 675, Ann.Cas.1915B 943. 


39. 101 Mass. 
64. 


[a] Wife is not competent to tes- 
tify to payment by her, on behalf of 
her husband, of a note sued on, under 
a statute making her competent only 
“whenever the contract or cause of 
action in isSue and on trial was made 
or transacted’ with her. Bruce vy. 
Mathews, 101 Mass. 64. 


[b] In action by husband for tort 
the wife is not a competent witness 
in his behalf merely because the mat- 
ter complained of occurred in her 
presence while he was absent, the 
statute permitting her to testify only 
where “the contract or cause of ac- 
tion in issue and on trial was made 
or transacted with her.’’ Bunker v. 
Bennett, 103 Mass. 516; Baxter v. 
Boston, etc., R. Corp., 102 Mass. 388. 


40. See infra § 190. 


41. Miller v. Jones, 107 S.W. 788, 
32 Ky.L. 1078 [mod in other respects 
111 S.W. 295, 33 Ky.L. 848]; Leigh v. 
Citizens’ Sav. Bank, 102 S.W. 233, 31 


Bruce v. Mathews, 


[§ 163 


Under statutes making one but not both spouses 
competent to testify,t® as construed in the light of 
statutes making one spouse competent to testify in 
respect of an agency transaction for the other, it 
has been held that a husband who has acted as agent 
for his wife may testify as to facts occurring when 
she was not present, although she also testifies in the 
action,*! that husband and wife may testify only as 
to agency transactions of which the nontestifying 
spouse lacks personal knowledge,*? that one but not 
both may testify as to agency transactions,** al- 


Ky.L. 251. 


42. U.S. Bond &*Mortgage Corpo- 
ration v. Berry, 61 S.W.(2d) 293, 249 
Ky. 610; Edwards ~v. Citizens’ Sav. 
Bank of Paducah, 51sS.W.(2d) 661, 244 
Ky) S083 North aiver Tis Conve 
Dyche, 173 S.W. 784, 785, 163 Ky. 271; 
Pingree v. Jchnson, 39 A. 202, 69 Vt. 


225; Bates v. Sabin, 24-A. 1013, 64 Vt. 
511; Eastabrooks v. Prentiss, 34 Vt. 
457. 


“The rule is that both the husband 
and wife may testify, when either is 
acting as agent of the other, as to 
facts that come to the knowledge of 
one in the absence of the other, but 
not as to facts that occur when the 
other is present.’’ U.S. Bond & Mort- 
gage Corporation v. Berry, 61 S.W. 
(2d) 293, 299, 249 Ky. 610. 


“The rule is that where the husband 
is agent for the wife both may testify, 
but not as to the same facts. The 
wife may testify as to the facts with- 
in her knowledge, and the husband 
may testify as to the facts connected 
with the agency within his knowl- 
edge; but neither can Supplement the 
testimony of the other‘with respect to 
facts within the other’s knowledge.” 
North River Ins. Co. v. Dyche, supra. 


[a] Tllustrations—(1) Under a 
statute making husband and wife in- 
competent for the other except, inter 
alia, that when a husband or wife is 
acting as agent for his or her consort, 
either of them may testify as to any 
matter connected with such agency, 
as construed in the light of another 
statutory provision to the effect that 
in actions which might have been 
brought by or against the wife if un- 
married either but not both may tes- 
tify (see supra § 190), when either 
spouse is acting as agent for the other 
each may testify as to facts of which 
the other has no knowledge, but both 
may not testify as to facts that occur 
when both are present. Edwards v. 
Citizens’ Sav. Bank of Paducah, 51 S. 
W.(2d) 661, 244 Ky. 508. (2) Under 
Civ. Code Pract. § 606 subs. 1, pro- 
viding that neither husband nor wife 
shall testify for the other except in 
certain cases, including the case 
where a husband or wife is acting as 
agent for the other, when either of 
them may testify as to any matter 
connected with the agency, where a 
husband acted as his wife’s agent she 
might testify in an action by her as 
to facts within her knowledge, and 
the husband as to facts connected 
with the agency, within his knowl- 
edge, but neither could suppiement 
the testimony of the other with re- 
spect to facts within the other’s 
knowledge. North*River Ins. Co. vy. 
Dyche, 173 S.W. 784, 163 Ky. 271. 


43. North-East Coal Co. v. Hayes, 
51 S.W.(2d) 960, 244 Ky. 639; Butler’s 
Assignee v. Butler’s Adm’x, 11 S.W. 
(2d) 978, 227 Ky. 67. 


{a] Although wife testified in ac- 
tion by spouses, husband could testify 
for her as to any matter which he 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 163-164] 


though each may testify as to different parts of the 
same transaction,** the rule being that either may 
testify as to facts connected with the ageney not 
within the knowledge of the other,*® but that both 
may not testify regarding the same facts known to 
Authorities in other jurisdictions have held 
that in respect of agency transactions one spouse 
may testify as to faets occurring in the presence of 
the other,** and that there is no inhibition against 


both.*® 


> 


both testifying.4§ 


Death of one spouse does not render the other in- 
competent as to matters in which he or she acted as 


agent of decedent.*® 


[§ 164] bb. Existence and Proof of Agency. Be- 
fore testimony of a husband or wife becomes admis- | 


transacted as her agent, when she did 
not testify regarding the same trans- 
action. North-East Coal Co. v. Hayes, 
51 S.W.(2d) 960, 244 Ky. 639. 


44. Butler’s Assignee v. Butler’s 
Adm’x, 11 S.W.(2d) 978, 227 Ky. 67. 


[a] For example, where a wife 
testifies to giving her husband money 
as her agent, the husband may testify 
what he did with it within Civ. Code 
Pract. § 606. Butler’s Assignee v. 
Butler’s Adm’x, 11 S.W.(2d) 978, 227 
Ky. 67. 

45. Edwards v. Citizens’ Sav. Bank 
of Paducah, 51 S.W.(2d) 661, 244 Ky. 
508; Logsden v. Stern, 77 S.W. 927, 
117 Ky. 217, 25 Ky.L. 1649. 


46. Edwards v. Citizens’ Sav. Bank 
of Paducah, 51 S.W.(2d) 661, 244 Ky. 
508; Logsden v. Stern, 77 S.W. 927, 
117 Ky. 217, 25° Ky-L. 1649. 


47. Western Nat. Life Ins. Co. v. 
Williamson-Halsell-Frasier Co. 131 
P. 691, 37 Okl. 213; Menk v. Stein- 
fort, 39 Wis. 370. 


“When the wife is acting as agent 
of the husband in respect to the trans- 
action about which she is called to 
testify, and her testimony is other- 
wise admissible, the fact that the 
transaction occurred in the presence 
of her husband does not prevent her 
from testifying.’’ Western Nat. Life 
Ins. Co. v. Williamson-Halsell-Fra- 
sier Co., supra. 


48. Gunter v. Earnest, 56 S.W. 876, 
68 Ark. 180. 


[a] For example, a husband and 
wife can both testify in a suit com- 
menced by the husband as the agent 
of the wife. Gunter v. Earnest, 56 
S.W. 876, 68 Ark. 180. 


49. Robnett v. Robnett, 43 Ill.App. 
191; Reed v. Crissey, 68 Mo.App. 184. 

50. See supra § 163. 

Si. Kan.— Hayes “v.' Kunk,:..99. P: 


1131, 79° Kan. y416. 


Ky.—Edwards v. Citizens’ Sav. 
Bank of Paducah, 51 S.W.(2d) 661, 
244 Ky. 508; Black Mountain Corpo- 
ration v. Jowdy, 268 S.W. 794, 207 Ky. 
113; Nicholson v. Patrick, 170 S.W. 
20, 160 Ky. 674. 

Mo.—Gottschall v. Geiger, 231 S.W. 
87, 207 Mo.App. 89; Reno v. Kings- 
bury, 39 Mo.App. 240. 

Okl.—Fulkerson v. Kilgrove, 
5, 10 OKI. 655, 

Vt.—Orcutt v. Cook’s Hstate, 27 Vt. 
515. See also Jenne vy. Piper, 38 A. 
Tire (ae) Gane See iic 

Wis.—Goesel v. Davis, 76 N.W. 768, 
100 Wis. 678; Chunot v. Larson, 43 
Wis. 536, 28 Am.R. 567. 

{a] For example, defendant’s wife 

a 


64 P. 
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‘ 


sible under the rule permitting one to testify for or 
against the other in respect of transactions in which 
the witness acted as agent for the other spouse,®°° 
the fact of agency must be established,°! and it must 
be shown that the witness acted as agent of his or 
her spouse in respect of the particular facts or trans- 
actions as to which testimony is sought,°? and, where 
a husband acts for himself and later‘assigns his claim 
to his wife, the husband does not become competent 
to testify to transactions occurring before he be- 
came his wife’s agent under the assignment.°? 
one spouse does not become competent to testify as 
agent of the other merely because conversing with a 


Thus 


third person without transacting any business,°* nor 


was not competent to testify about 
any personal transaction between de- 
fendant and herself unless she was an 
agent in the transaction. Johnson v. 
Walters, 158 P. 914, 59 Okl. 233. 


{b] Agency sufficiently shown.— 
(1) Where there was evidence that a 
person injured by a defective sidewalk 
requested her husband to investigate 
the condition of the walk and file a 
claim against the city, this was suf- 
ficient proof of agency to make him a 
competent witness on those points. 
Madison v. City of Antigo, 141 N.W. 
287, 153 Wis. 448. (2) “Where the 
record shows that the husband was 
acting for the wife’s best interest and 
for the protection of her interest in 
the homestead, and, with knowledge 
of his acts in her behalf, the wife 
ratifies the same and accepts the 
benefits thereof, the trial court prop- 
erly held that the husband was acting 
as agent for the wife in such transac- 
tion, and he was competent to testify 
in regard thereto.’’ State Mutual Ins. 
Co. v. Green, 166 P. 105, 106, 62 Okl. 
214, L.R.A.1917F 6638. (3) “When, in 
the absence of the husband from 
home, the wife acts in his interest in 
the protection of property owned by 
him and within the home limits, al- 
though without any express direction 
or agreement, she is acting as his 
agent and will be a competent witness 
in an action by or against him as to 
conversations had by another with 
reference to said property with her.” 
Calloway & Son yv. Wrench, 175 P. 209, 
73 Okl. 155. To same effect Knap- 
penberger v. Bice, 293 P. 781, 146 
Okl. 14; McDonald v. Cobb, 153 P. 
138, 52 Okl. 581. (4) Other cases. 
Sargeant v. Marshall, 38 Ill.App. 642; 
Mitchell v. Hughes, 24 Ill.App. 308; 
Fisher v. Conway, 21 Kan. 18, 30 Am. 
R. 419; Littlefield v. Rice, 10 Mete. 
(Mass.) 287; Reed v. Crissey, 63 Mo. 
App. 184; McAllister v. Barnes, 35 
Mo.App. 668; Sauter & Adams v. 
Scrutchfield, 28 Mo.App. 150; Pierce 
va Bradford, 23 A. 637, 64 Vt. 219; 
Town v. Lamphire, 37 Vt. 52; Eng- 
ie v. Immel, 18 N.W. 182, 59 Wis. 
49. 


[c] Agency not sufficiently shown. 
—(1) Ina wife’s action against a phy- 
sician for injuries due to her taking, 
by mistake, poisonous medicine con- 
tained in an unlabeled bottle procured 
from defendant by her husband for 
his own use, the husband was clear- 
ly not agent for his wife within the 
exception to Code § 606, and could not 
testify that defendant failed to label 
the bottle. Nicholson v. Patrick, 170 
S.W. 20, 160 Ky. 674. (2) Other cases. 
Garrison v. Barnes, 42 Ill.App. 21; 
Gifford v. Wilkins, 24 Ill.App. 367; 
Waggonseller v. Rexford, 2 Ill.App. 
455; Gulliford v. McQuillen, 89 P. 927, 
75 Kan. 454; Cutts v. Davison, (Mo. 
App.) 184 S.W. 921; Oexner v. Loehr, 


because present when the transaction took place,®® 
nor because in charge of property at the time of its 


93 S.W. 3338, 117 Mo.App. 698; Leaven- 
worth First Nat. Bank v. Wright, 78 
S.W. 686, 104 Mo.App. 242; Miller v. 
Stebbins, 59 A. 844, 77 Vt. 183; Hasta- 
brooks v. Prentiss, 34 Vt. 457; Payne 
v. Payne, 109 N.W. 105, 129 Wis. 450; 
Hazer v. Streich, 66 N.W. 720, 92 Wis. 
505; Hale v. Danforth, 40 Wis. 382. 


{d] Fact that husband was at 
home when certain transactions oc- 
curred and “might have known in re- 
lation to them” does not establish 
that the wife did not act as his agent 
in regard thereto. Lunay v. Vantyne, 
40 Vt. 501. s 


52. Robertson v. Brost, 83 Ill. 116; 
Oklahoma Natural Gas Co. v. Cren- 
shaw, 217 P. 370, 91 Okl. 269. 


[a] MTllustration—Where a _  hus- 
band sent his wife to collect for coal 
allegedly sold defendant, she was his 
agent as to demanding the money and 
if it had been material could have 
testified in respect of demand and re- 
fusal of payment, but the agency of 
the wife with respect to collection. 
of the bill did not convert her into a 
witness competent to prove the prior 
contract for sale of the coal as to 
which she had not acted as agent. 
Robertson v. Brost, 83 Ill. 116. 


[b] Mere bookkeeper.—The mere 
fact that a wife acted as bookkeep- 
er for her husband and habitually an- 
swered telephone calls did not consti- 
tute her his agent to bind him in mat- 
ters of contract as regarded her com- 
petency as a witness. Oklahoma Nat- 
ural Gas Co. v. Crenshaw, 217 P. 370, 
91 /OkL, 269: 


Testimony must be within scope of 
agency see infra § 165. 


53. Prestonsburg Superior Oil Gas 
Co. v. Wheeler, 284 S.W. 409, 410, 215 
Ky. 85. 

54. Donk Bros. Coal, ete., Co. 
Stroetter, 82 N.E. 250, 229 Ill. 134. 


55. Gottschall v. Geiger, 231 S.W. 
87, 207 Mo.App. 89; Harmon yv. Pla- 
pao Laboratories, (Mo.App.) 218 S. 
W. 701; Fish v. Bloodworth, 129 P. 32, 
36 Okl. 586. 


[a] Husband present and suypply- 
ing money.—In a wife’s action for in- 
juries caused by the use of pads pur- 
chased from defendant, advertised as 
a cure for rupture, the husband is not 
competent to testify for his wife, al- 
though he was present at the time of 
the purchase and supplied the money 
therefor, where it did not appear from 
the evidence that the husband acted 
as the wife’s agent, the wife making 
the contract herself. Harmon v. Pla- 
pe Laboratories, (Mo.App.) 218 S.W. 
“OLS 

[b] Present and participating in 
conversation.—Where a husband ac- 
companies his wife to hear a conver- 


136 [70 C.J.] / 
destruction,®® nor because of performance of minis- 
terial acts for the consort falling short of actual 
business agency,®? nor because of an unauthorized 
assumption of agency.®§ 


Competency of spouse to prove agency. It is gen- 
erally held that the fact of agency may be proved by 
the testimony of the husband or wife,°® although 
there is authority to the effect that since competency 
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the spouse may not testify to the agency,®° and one 
spouse has been held incompetent to deny agency 
for the other.®? 


[§ 165] cc. Character and Scope of Evidence. To 
be admissible under the rule making one spouse a 
competent witness in respect of transactions as agent 
of the other,®? the testimony must be limited to mat- 
ters within the scope of the agency,®*? although the 


of a spouse is conditioned on existence of agency, 


sation between her and a third person, 
and participates in a conversation 
among the three, he is not acting as 
her agent in such sense as to make 
him competent as a witness, where 
She is a party, within Comp. as (1909) 


§ 5842, relating to the competency of 


husband and wife as witnesses for or 
against each other. Fish v. Blood- 
worth, 129 P. 32, 36 Okl. 586. 


[ec] Witnessing 
wife’s action against a physician for 
negligence in diagnosing her condi- 
tion and in deciding to operate for a 
tumor, where in fact the wife was 
merely pregnant and did not have a 
tumor, the mere fact that the husband 
was present at the time of the opera- 
tion did not render his testimony com- 
petent under Rev. St. (1919) § 5415, 
making husband’s testimony compe- 
tent, where the action is connected 
with, or grew out of, a transaction 
conducted by the husband as_ the 
wife’s agent, since the action in such 
case was based on the negligent diag- 
nosis, and not on the manner in which 
operation was performed. Gottschall 
v. Geiger, 231° S.W. 87, 207 Mo.App. 
89. 


56. Connecticut Fire Ins. Co. v. 
Chester, P. & Ste. G. R. Co., 153 S.W. 
544, 171 Mo.App. 70. 


[a] Ilustration—In an _ action 
against a railroad for damages from 
a fire alleged to have been set by de- 
fendant’s engine, the wife, who had 
been left in charge of the premises 
at the time the fire started, could not 
testify as an “agent” of her husband, 
within Rev. St. (1909) § 6359. Con- 
necticut Fire Ins. Co. v. Chester, P. & 
Ste: G. R. Co., 153 S.W. 544, 171 Mo. 


App. 70. 


57. Senaca Co. v. Ellison, 208 S.W. 
103, 203 Mo.App. 179; Fishback v. 
Harrison, 119 S.W. 465, 137 Mo.App. 
664. 

[a] Wife who merely signs her 
husband’s name, because of his illit- 
eracy, to an agreement consummated 
by him, does not act as his agent in 
the transaction so as to be a compe- 
tent witness. Fishback v. Harrison, 
119 S.W. 465, 187 Mo.App. 664. 


‘ [b] Writing at husband’s dicta- 
tion.—In an action against a husband 
for the price of goods, where the hus- 
band testified that he called his wife, 
who helped him run the store, and 
talked to her concerning the order 
given plaintiff, and that they conclud- 
ed to cancel the order, and that she 
wrote, on the back of the copy left 
to him, a cancellation of the order, 
and he then handed it to a mail car- 
rier, the wife was not an agent in the 
sense that would permit the admis- 
‘sion of her evidence to prove the can- 


cellation, under Rev. St. (1909) § 
6359. Senaca Co. v. Ellison, 208 S. 
W. 103, 203 Mo.App. 179. 

58. Case v. Colter, 66 Ind. 336; 


Oklahoma Natural Gas Co. v. Cren- 
shaw, 217 P. 370, 91 Okl. 269. 


{a] For example, husband and 
wife are incompetent as witnesses for 


operation.—In a 


agent spouse is 


or against each other in civil actions 
except as provided by Comp. St. (1921) 
§ 589 subd 3, and under the first ex- 
ception of the Subdivision the agency 
must be one in fact, and not merely 
an unexpected and unauthorized as- 
sumption of that relation resultant 
solely from the marital relation. 
Oklahoma Natural Gas Co. v. Cren- 
shaw, 217 P. 370, 91 Okl. 269. 


[b] Husband who assumes with- 
out authority to act as agent for his 
wife is not a competent witness in her 


behalf. Case v. Colter, 66 Ind. 336. 
59. Ala.—Sumner v. Cooke, 51 Ala. 
521. 


Ind.T.—Amerigans Express Co. v. 


Lankford, 46 S.W. 183, 2 Ind.T. 18. 


Kan.—McAdow v. Hassard, 48 P. 
846, 58 Kan. 171; Paulsen v. Hall, 18 
P7225, 39. Kan.)365;. Wichita; /etc., ix. 
Co. v. Kuhn, 16 P. 75, 38 Kan. 104. 


r Mass.—Burke v. Savage, 13 Allen 
08. 


Mo.—Orchard v. Collier, 71 S.W. 
677, 171 Mo. 390; Reed v. Peck, 63 S. 
W. 734, 163 Mo. 333 [foll Leete v. St. 
Louis State Bank, 21 S.W. 788, 115 
Mo. 184, and overr Basye v. Kansas 
City, etc., R. Co., 65 Mo.App. 468]; 
Smith v. Wilson, 61 S.W. 597, 160 Mo. 
657; Long v. Martin, 54 S.W. 473, 152 
Mo. 668 [overr Wheeler; ete., Mfg. 
Co. v. Tinsley, 75 Mo. 458; Williams’ 
Adm’r v.. Williams, 67 Mo. 661]; 
Scrutchfield v. Sauter, 24 S.W. 137, 
119 Mo. 615; Leete v. St. Louis State 
Bank, 21 S.W. 788, 115 Mo. 184 [dis- 
appr Wheeler, etc., Mfg. Co. v. Tins- 
ley, 75 Mo. 458; Williams’ Adm’r v. 
Williams, 67 Mo. 661]; Cutts v. Da- 
vison, (App.) 184 S.W. 921; Connecti- 
cut Fire Ins. Co. vy. Chester, P. & Ste. 
G. R. Co., 153 S.W. 544, '71 Mo!lApp: 
70; Jeffords v. Dreisbach, 153 S.W. 
274, 168 Mo.App. 577; Close v. Hurst, 
131 (SSW. 71,7251) Mo.App. 75: City 
of Joplin ex rel. Kee v. Fr eeman, 103 
S:-W. 130, 125 Mo.App. 717; College 
Hill Press Brick Works v. Thompson, | 
59 Mo.App. 98. 


N.Y.—Hothorn y. Louis, 65 N.Y.S. 
155, 52 App.Div. 218 [aff 62 N.E. 1096, 
170 N.Y. 576]; Owen v. Cawley, 36 
Barb. 952, 13 Abb.Pr. 13, 22 How.Pr. 
10. 


Okl.—Bagg v. Shoenfelt, 176 P. 511, 
71 Okl. 195; State Nat. Bank v. Scales, 
159 P. 925, 60 OKI. 225; Smith vw. Trav- 
el, 94 P. 529, 20 Okl. 542. 


Wis.—Roberts v. Northwestern Nat. 


Ins. Co., 62 N.W. 1048, 90 Wis. 210. 


See W. T. Rawleigh Medical Co. wv. 
Mount, 183 Ul.App. 539. 
[a] For example, the agency of the 


wife or husband for the other may | 
be established by the testimony of | 
the one claiming to have acted as 


agent for the other. Close v. Hurst, 
131 S.W. 751, 151 Mo.App. 765. 


[b] 


the husband or wife of the principal, 


Rule that agency resting in | 
parol can generally be proved by tes- 
timony of either principal or the per- 
son claiming to act as agent applies | 
when the purported agent is either 


competent to testify to all matters 


notwithstanding Rev. L. (1910) § 5050. 
Bagg v. Shoenfelt, C76 £. 51 UwTAIrOKy, 
195. To same effect State Nat. Bank 
v. Scales, 159 P. 925, 60 Okl. 225. 


60. Sanborn v. ae PAPA NB (a yO bf 
63 Vt. 590, 14 L.R.A. 208. 


“His wife could not be a witness in 
the suit unless she was the agent of 
her husband in the transaction of the 
business. It was therefore necessary 
to establish her agency before she 
could become a witness. She was not . 
a competent witness to show herself 
within the exception to the general 
disqualification. Persons prima facie 
competent, whose competency is ques= 
tioned, may be examined on the voir 
dire in support of their competency, 
but persons prima facie incompetent 
cannot testify until their competency 
has been otherwise established.” San- 
born v. Cole, supra. 


61. Miller v. Hammock, 132 S.W. 
1000, 97cArka lis yStarwv,. Stan; 223). P. 
721, 94 Okl. 225; Menk v. Steinfort, 
39 Wis. 370. 


[a] Illustrations.—(1) A husband 
who has acted generally as his wife’s 
agent in transactions concerning cer- 
tain conveyances cannot testify that 
he did not act as her agent in receiv- 
ing payment of a certain mortgage 
in the course of such tramsactions. 
Menk v. Steinfort, 39 Wis. 370. (2) 
In replevin for a horsé,. which plain- 
tiffs husband had sold, he was al- 
lowed to testify that he had no au- 
thority from her to sell’ the animal, 
and did not act as her agent, ete. It 
was held that the admission of such 
testimony was improper, under Kir- 
by Dig. § 3095 subd 4, permitting a 
husband to testify for the wiife only 
as to any buSiness transacted’ by him 
for her as agent. Miller v:. Hamnvock, 
t32 SW. LOOO, S97. Ark: 110 21S trees 
wife’s action to establish a resulting 
trust in land purchased by the hus- 
band in son’s name with) the wife’s 
} money, in which the wife claimed that 
the husband purchased the property 
as her agent, the husband was’ not @ 
|eompetent witness to deny that he 
l was the wife’s agent or that the mon- 
ley used in buying the land’ was: her 
| money, under Comp. St. (1921) § 589, 
}making husband and wife incompe- 
;tent witnesses against each other ex- 
cept concerning transactions in which 
one acted as the agent of the other. 
feat as Star, 221 P. 721, 94 Oki. 2253. 


62. See supra § 163. 


| 63. Ark.—Caffey v. Allison,. 154 & 
VW. 202, 107 Ark. 153; St. Louis, etz.,. 
iR. Co. v. Courtney, 92 S.W. 251), Te 
| Ark. 431; Mississippi River, etc.,, Ri. 
I Oo. ve Ford, TSW Saige Ark: 192), 


Ill.—Walbank v. Walden W.. Shaw 
Livery Co., 186 Ill.App. 128; Poppers: 
iv. Wagner, 33 Ill.Ap. 113. See: Tun 
I ner v. Paige, 194 Ill.App. 203. 


Kan.—Council Grove, ete., R. Goo. w. 
Center, 22 P. 574, 42 Kan. 438 


ae kee v. Franklin, 13, Allen: 


Mo.—Orcharda vy. Collier, 71 S.W. 677, 
1171 Mo. 390; Brown v. Russell, (App.) 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 
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which, under the facts, fall within the scope of his 
or her agency,®* such as accounts,®> adjustment of 
insurance loss,*® delivery of chattels®’ or instru- 
ments,°® execution of contracts,*® medical treat- 


Baird v. First Nat. 
129 S.W. 981, 149 


221  Stwe AOL; 
Bank of Campbell, 


Mo.App. 367; Joplin v. Freeman, 103 
S.W. 130, 125 Mo.App. 717; Gardner 
Vast Hovis ete; cR.iCogd10), Si wi. 


684, 124 Mo.App. 461; Vette v. Sacher, 
89 S.W. 360, 114 Mo.App. 363; Flan- 
nery v. St. Louis, ete., R. Co., 44 Mo. 


App. 396; White v. Chaney, 20 Mo. 
App. 389. 

Okl.—Guthrie vy. Mitchell, 132 P. 
138, 38 Okl. 55; Muskogee Blectric 


Traction Co. v. McIntire, 133 P. 218, 37 
Okl. 684, L.R.A.1916C 351. 


Wis.—Goesel v. Davis, 76 N.W. 768, 
100 Wis. 678; Chunot v. Larson, 43 
Wis. 536, 28 Am.R. 567; O’Conner v. 
Hartford F. Ins. Co., 31 Wis. 160. 


“Transactions to which she [the 
wife] may testify under the statute 
are transactions had with some per- 
son other than her husband and not 
transactions had by the husband him- 
self with another person.” Brown v. 
Russell, (Mo.App.) 221 S.W. 791, 792. 


[a] On issue of execution of note, 
it was proper to exclude defendant’s 
wife’s testimony that he did not exe- 
cute the note, she not having acted as 
his agent, and the excluded testimony 
not relating to any transaction in 
which she was agent for her husband. 
Caffey v. Allison, 154 S.W. 202, 107 
Ark. 153. 


{[b] Ilustrations.—(1) While a 
wife is a competent witness in suits 
involving transactions in which she 
acted as the agent of her husband, yet 
in a suit by her husband to recover 
money deposited in a bank her com- 
mon-law disability continues as to 
other matters, so that, although. She 
acted generally as agent for an illit- 
erate husband, she could not testify 
as to the existence of the deposit slip 
and the cashier’s signature thereon, 
as she had nothing to do with that 
transaction. Baird v. First Nat. Bank, 
129 S.W. 981, 149 Mo.App. 367. © (2) 
In an action by a married woman su- 
ing for rents and profits on her land, 
she was not entitled, under Comp. L. 
(1909) § 5842, making a husband com- 
petent to testify for his wife concern- 
ing a transaction in which he acted as 
her agent, to have her husband meas- 
ure the land, and then testify as to 
the number of acres ascertained by 
such measurements. Guthrie - v. 
Mitchell, 132 P. 138, 38 Okl. 55. (3) 
That a husband under his wife’s di- 
rection searched for a witness of a 
street car accident did not render him 
competent to testify on his wife’s 
behalf, as her agent, under the excep- 
tion in Comp. L. (1909) § 5842, to a 
conversation between himself and the 
witness for the purpose of impeaching 
the witness, as the husband’s agency 
to gather testimony for his wife did 
not render him a competent witness 
to testify to a conversation had by 
him with one found to have been a 
passenger on the car at the time of 
the accident. Muskogee Electric 
Traction Co. v. McIntire, 133 P. 213, 
387 Okl. 684, L.R.A.1916C 351. 


64 Ark.—Anthony v. Pennington, 
384 S.W.(2d) 219, 182 Ark... 1039; Fi- 
delity-Phenix Fire Ins. Co. v. Fried- 
man, 174°S.W, 216, 117 Ark. 71. 


Ill.— Flaherty v. Murphy, 126 N.E. 
553, 291 Ill. 595. See Wright v. Bolen, 
mut Ill.App. 569. 


y.—Forbes v. Broaddus, 2 S.W. 
Can 403, 222 Ky. 678; W. W. W ood- 
ruff Hardware Cd. v. Wender Blue 
Gem Coal Co., 132, S.W. 401, 141 Ky. 
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ment,?° moving 


/ 


210. 


Mo.—Pettigrew v. Lynch, 
204 S.W. 741; 
153 S.W. 274, 168 Mo.App. 577; 


(App.) 
Jeffords v. Dreisbach, 
Col- 


lier v. Langan & Taylor Storage & 
Moving Co., 127 S.W. 4385, 147 Mo. 
App. 700. 


Qikkl.—Burnett v. Grubbs, 242 P. 
10385, 115 Okl. 302; Brownell v. Moore- 
head, 165 P. 408, 65 Okl. 218; Tucker 
Vv. State, -l25 WP. 1089, 124 P. 1134, 7 
OK1.Cr.. 634. 


Pa.—Galligan v. Heath, 103 A. 878, 
260 Pa. 457. 


Wis.—Kiepert v. Nugent, 140 N.W. 
1123, 153: “Wis... 127. 


65. Anthony v. Pennington, supra; 
W. W. Woodruff Hardware Co. v. 
Wender Blue Gem Coal Co., 132 S.W. 
401, 141 Ky. 210. 


[a] Wife as bookkeeper.—A wife 
who acted as her husband’s agent in 
keeping his books and accounts was 
competent to testify as to the ac- 
counts. Anthony y. Pennington, 34 
S.W.(2d) 219, 182 Ark. 1039, 


66. Fidelity-Phenix Fire Ins. Co. 
Mf Friedman, 174 S.W. 215, 117 Ark. 
165 


67. Mitchell v. Violette, (Mo.App.) 
221 S.W. 777. 


[a] Conversation and occurrences. 
—In an action against the bailee of a 
team and wagon for damages sus- 
tained by one of the horses, plaintiff’s 
wife was not incompetent, under Rev. 
St. (1909) § 6359, to testify regarding 
occurrences, and a conversation con- 
nected with the delivery of the team 
by her to defendant, and a conversa- 
tion after such delivery, where she 
acted as plaintiff's agent in delivering 
the team to defendant. Mitchell v. 
Violette, (Mo.App.) 221 S.W. 777. 


68. Burnett v. Grubbs, 242 P. 1035, 
115 Okl. 302. 


69. Galligan v. Heath, 103 A. 878, 
260 Pa. 457. 


Ta] For example, in scire facias 
sur mortgage, the mortgagor’s hus- 
band, who had acted as her agent and 
signed all the papers in her interest, 
was a competent witness to show 
what was said and done when the con- 
tract or paper relating to the mort- 


gage was. executed. Galligan  v. 
Heath, 103 A. 878, 260 Pa. 457. 

70. Lyle v. Andalaft, 165 S.W. 
1146, 178 Mo.App. 172; Monroe vy. 


United Rys. Co., 133 S.W. 645, 154 Mo. 
App. 39. 


[a] Ilustration.—In an injury ac- 
tion by a wife against a street rail- 
road, testimony of her husband that 
she had sent him to a physician to 
procure medicine for her, and to in- 
form the physician of her condition, 
that he might prescribe for her, was 
admissible under Rev. St. (1909) § 
6359, providing that a husband shall 
not be disqualified as a witness in a 
civil suit prosecuted in the name of 
his wife, when such suit is connected 
with any matter of business conduct- 
ed by such married man as the agent 
of his wife. Monroe v. United Rys. 
Co., 1838 S.W. 645, 154 Mo.App. 39. 


[b] Wife acts as husband’s agent 
in receiving treatment from a physi- 
cian, and not as the mere subject of 
the contract between her husband and 
the physician for medical services to 
the wife, and she may therefore testi- 
fy with respect to whether and for 
how long she took the treatment, etc., 
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of goods,7! payment,’? rental of 


property,’* service of process,’* telephone conversa- 
tions,’® and value.*® 
Antenuptial agency. A wife who acted as her 


in an action by the physician against 
the husband to collect his bill. Lyle 
v. Andalaft, 165 S.W. 1146, 178 Mo. 
App. 172. 


71. Collier v. Langan & Taylor 
Storage & Moving Co., 127 S.W. 435, 
147 Mo.App. 700. 


[a] For example, where a husband 
called up a corporation engaged in 
the business of moving household 
goods, and asked its representative to 
come to his house and arrange with 
his wife for the moving of his goods, 
the wife as the agent of the husband 
was competent to testify as to the ar- 
rangement made with the corporation 
for the moving of the goods, and the 
incidents connected therewith. Col- 
lier v. Langan & Taylor Storage & 
yee Co., 127 S.W. 435, 147 Mo.App. 


72. 
Life Ins. Co. of Cincinnati, 
App. 243. 


[a] Of life insurance premium by 
witness wife. Baldassare v. Federal 
Union Life Ins. Co. of Cincinnati, 
268 Ill.App. 243. 


Baldassare v. Federal Union 
268 Ill. 


73. Flaherty v. Murphy, 126 N.E. 
553, 291 Tl. 595; Case’ v. Fagin, 221 
Ill. App. 209. 

[a] Collection of rents.—In a suit 


to subject premises rented for saloon 
purposes to a judgment against the 
saloon keeper it was not error to per- 
mit the owner’s husband to testify 
concerning the renting of the property 
and the collection of rent, he acting 
as the owner’s agent and his testi- 
mony therefore coming under the 
statutory exceptions as to agency. 
re a v. Murphy, 126 N.E. 553, 291 


[b] Mailing of renewal notice.— 
The wife of a tenant was competent 
to testilty with respect to admissions 
of the landlord in connection with re- 
ceipt of a renewal notice the tenant 
husband claimed he mailed, where the 
wife conversed on the subject with 
the landlord as her husband’s agent in- 
the matter of arranging for continued 
occupancy of an apartment. Case v. 
Fagin, 221 Ill.App. 209. 


74 Crawley v. Neal, 238 S.W. 1054, 
152 Ark. 232. 

[a] Agent by statutory implica- 
tion.—A wife is a competent witness 
to testify that substituted service of 
summons was not had on her in a pro- 
ceeding against her husband and that 
a recital in a return, of an officer, to 
that effect, is untrue, under Crawford 
& M. Dig. §§ 1144, 4146, the wife be- 
ing agent for the husband in the busi- 
ness of obtaining service on him, by 
virtue of the statutory provision that 
substituted service may be had on a 
member of a defendant’s household 
over the age of fifteen, since by neces- 
sary implication the statute makes 
such a person agent as to receiving 
service of process. Crawley v. Neal, 
238 S.W. 1054;°152 Ark. 232. 


75. Brownell v. Moorehead, 165 P. 
408, 65 Okl. 218. 


[a] Ilustration.—In a husband’s 
action for personal injury, the wife, 
having been delegated by her husband 
to answer the telephone, was a com- 
petent witness to testify as to the 
fact of her telephone conversation 
with defendant’s wife, and to detail 
the message received for her husband. 
Ber eaee v. Moorehead, 165 P. 408, 65 


76. Hockaday v. Gilham, 226 S.W. 
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husband’s*agent before their marriage may testify 
as to her transactions in that capacity.** 


[§ 166] (b) Consent of Spouse or Witness? *&—aa. 
In General. In the absence of contrary statute,’® 
consent of the spouses does not legalize the testimony 
of one for or against the other.8® Under statutes 
providing that in criminal actions, where husband 
or wife is the party accused, neither shall be com- 
pelled or allowed to testify unless by consent of 
both, subject to certain exceptions, the “consent” re- 
ferred to is an active consent,*+ and not such con- 
sent as may be implied from the mere fact that one 
spouse has testified.*? 


[§ 167] bb. Consent of Spouse. Under some 
statutes consent governs competency, one spouse be- 
ing competent to testify with the consent of the 
other, but not otherwise,*? although consent is unnec- 
essary where the testimony of one spouse is not in a 
legal sense for or against the other spouse.*4 


How consent shown. Consent of the other spouse 
making husband or wife a competent witness undef 
the statute®> may be express,®® and, according to 
some authorities, must be express, as such authori- 
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ties hold an implied consent insufficient.*7 Other 
authorities take the view that consent may be either 
express or implied,’* that a spouse who is present in 
court when the other spouse is offered as a witness 
and testifies, and who does not object, is presumed to 
have consented,’® and that one spouse who calls the 
other as a witness thereby consents that the latter 
shall testify,®® and, where testimony given by one 
spouse is in favor of the other, it has been held that, 
in the absence of express consent or objection, there 
is an implied consent of the spouse favored making 
the testimony properly admitted.°* 


Where one spouse is insane and thus incapable of 
consenting, the other may not testify. ve 


Waiver of disqualification. Under a statute pro- 
viding that “husband or wife shall in no ease be a 
witness for or against the other” and, in a subse- 
quent section, that “the prohibitions in the preceding 
sections do not apply to cases where the party in 
whose favor the respective provisions are enacted, 
waives the rights thereby conferred,’ where one 


“spouse waives his or her right to the exclusion of 


the other, the latter is competent, whether offered 
for or against his or her spouse.?% 


991, 206 Mo.App. 132. 


[a] For example, in an action for 
conversion of a stock of goods, the 
court did not err in permitting plain- 
tiff’'s wife, who had acted with plain- 
tiff and as his agent in making an in- 
ventory of the stock and fixing its val- 
ue, to testify concerning the “value of 
the stock. Hockaday v. Gilham, 226 
S.W. 991, 206 Mo.App. 132. 


77. Teckenbrock v. McLaughlin, 25 
Mo.App. 524. 


78. Compelling testimony see 
fra § 169. 


79. See infra this section; 
167, 168. 


80. Ill.—Barber v. People, 68 N.E. 
93, 203 Ill. 543. 


La.—Daspit v. Ehringer, 32 La.Ann. 
1174. 


Me.—Dwelly v. Dwelly, 46 Me. 377. 


Mich.—Knickerbocker v. Worthing, 
101 N.W. 540, 138 Mich. 224. 


N.J.—Wilson v. Hill, 13 N.J.Eq. 143. 


Pa.—Canole v. Allen, 70 A. 1053, 222 
Paro. 


fa] Common-law rule that hus- 
band and wife cannot be witnesses for 
or against each other is “so important 
that the law will not allow it to be 
violated, even by agreement; and the 
wife cannot be examined against the 
husband, although he _ consent.” 
Dwelly v. Dwelly, 46 Me. 377, 389. 


81. State v. Mageske, 227 P. 1065, 
249 P. 364, 119 Or. 312; State v. Mc- 
Grath, 57 P. 321, 35 Or. 109. 


e2. State v. Mageske, 227 P. 1065, 
249 P. 364, 119 Or. 312. 


83. Cal.—People v. Rulia Singh, 
188 P. 987, 182 Cal. 457; Falk v. Wit- 
tram, 52 P. 707, 120 Cal. 479, 65 Am. 
S.R. 184; Rothschild v. Superior 
Court in and for City and County of 
San Francisco, 293 P. 106, 109’ Cal. 
App. 345. 


Idaho. —Watkins v. Lord, 
1138, 31 Idaho 352. 


Ind.—Kyle v. Frost, 29 Ind. 382. 
Mich.—People v. Trine, 129 N.W. 


in- 


aT Ske 


and §8§ | 


8, 164 Mich. 1; Rathbone v. Maltz, 
118 N.W. 991, 155 Mich. 306; Leonard 
v. Piggott, 116 (N.W. 366;.152 Mich. 
436; Michigan Beef, etc., Co. v. Coll, 
74 N.W. 475, 116 Mich. 261; Berles v. 
Adsit, 60 N.W. 967, 102 Mich. 495; 
People v. Gordon, 59 N.W. 322, 100 
Mich. 518; Eaton v. Knowles, 28 N.W. 
740, 61 Mich. 625. 


Minn.—St. Louis National German- 
American Bank vy. Lawrence, 79 N.W. 
1016, 80 N.W. 363, 77 Minn, 282; Wol- 
ford v. Farnham, 46 N.W. 295, 44 
Minn. 159. 


Miss.—Byrd v. State, 57 Miss. 243, 
34 Am.R. 440. 


Nev.—Rehling v. Brainard, 144 P. 
167, 38 Nev. 16, Ann.Cas.1917C 656. 


Philippine.—Salonga v. Concepcion, 
38 Philippine 563. ~ 


Porto Rico.—People v. Medina, 32 
Porto Rico 140. 


S.D.—Krueger v. Dodge, 
965, 15 S.D. 159. 


Wash.—Hansen v. Hansen, 188 P. 
460, 110 Wash. 276; Stanley v. Stan- 
ley, 68 P. 187, 27 Wash. 570. 


[a] For example, the rule of the 
common law that the wife was abso- 
lutely incompetent to testify against 
her husband has been modified in Cal- 
ifornia by Pen. Code § 13822 (Code Civ. 
Proc. § 1881), so that either spouse 
may testify with the consent of the 


87 N.W. 


other. People v. Rulia Singh, 188 P. 
98%) 1825Calk 457, 
[b] In prosecution against hus- 


band for assaulting his mother-in- 
law it is reversible error to permit 
the wife to testify against the hus- 
band without his consent and over 
his objection and exception. Peo. vy. 
Medina, 32 Porto Rico 140. 


[c] Statute providing for exami- 
nation of parties to an action at the 
instance of an adversary does not 
qualify another statute prohibiting 
the examination of husband or wife 
for or against each other without con- 
sent. Lloyd v. Simons, 95 N.W. 903, 
90 Minn. 237. 


84. People v. Upton, 135 N.W. 108, 


169 Mich. 31. 


[a] Wife of victim of assault is 
competent to testify, in prosecution 
of the assaulter, as to the circum- 
stances of the assault, irrespective 
of her husband’s consent because ‘‘her. 
husband was not a party to the pro- 
ceeding, and, in a legal sense, her tes- 
timony concerning what occurred 
would be neither for nor against 
him.”’ People v. Upton, 135 N.W. 108, 
LOOT G QaeVELeh mol 


85. See supra text and note 83. 


86. Fitzgerald v. Harry I. Garson 
Productions, 190 N.W. 695, 221 Mich. 
88; Rehling v. Brainard, 144 P. 167, 
38 Nev. 16, Ann.Cas.1917C 656. 


[a] Consent of spouse in open 
court is sufficient to render husband 
or wife competent. Rehling v. Brain- 
ard, 144 P. 167, 38 Ney. 16, Ann.Cas. 
1917C 656. 


[b] Consent by spouse’s attorney 
is sufficient. Fitzgerald v. Harry I. 
Garson Productions, 190 N.W. 695, 
221 Mich. 88. : 


87. People v. Werner, 195 N.W. 697, 
698, 225 Mich. 18; Hubbell Vv. Grant, 
39 Mich. 641. 


[a] Mere silence and failure to 
cbject is insufficient basis for imply- 
ing consent of spouse to testimony of 
husband or wife. Hubbell v. Grant, 
39 Mich. 641. 


88. People v. Rulia Singh, 188 P. 
987, 182 Cal. 457. 


89. People v. Rulia Singh, 188 P. 
987, 9998,.182 Cal’ 457 [quot Cycl= 
Benson v. Morgan, 14 N.W. 705, 5 
Mich. 77 [dist Hubbell Vv. Grant, 39 


ee 641]. But compare supra § 
90. Columbia, ete., R. Co. v. Haw- 


thorne, 19 P. 25, 3° Wash.T. 353 [rev 
on other grounds 12 S.Ct. 591, 144 U.S. 
202, 36 L.Ed. 405]. 


91. Murphy v. Ganey, 
23 Utah 638. 


92. Falk v. Wittram, 52 P. 707, 120 
Cal. 479, 65 Am.S.R. 184. 


93. Russ v. The War Eagle, 
Iowa 363. 
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§§ 167-169] 


Calling wife to testify or commenting on failure 
to do so. Under statutes permitting a wife to tes- 
tify only with her husband’s consent, it is objection- 
able practice for the state in a criminal case to call 
a wife to testify against her husband, and thereby 
compel him to object which may prejudice the jury 
against him,®* or to comment on the failure of de- 
fendant to call his wife.®® 


Cross-examination. Where a spouse consents to 
the other spouse’s testifying in his or her favor, the 
witness may be cross-examined as to any matter 
germane to the direct testimony.?® 


[§ 168] cc. Consent of Witness.°7 Under a stat- 
ute providing that on the trial of any indictment a 
married woman shall be admitted to testify against 
her husband when she is the complainant against 
him, if she shall offer herself as a witness, where a 
wife had the matter of her husband’s perjury called 
to the attention of the prosecutor and then appear- 
ed before the grand jury under subpoena and testi- 
fied against him, she was the “complainant against 
him,” within the meaning of the statute,®® and, 
where she desired to do so, could testify against 
him at his subsequent trial on the indictment.°® Un- 
der a statute providing that the husband or wife of 
defendant in a criminal prosecution offering himself 
or herself as a witness shall not be excluded from 
testifying because of the marital relationship, a 
wife offering herself as a witness may and must tes- 
tify as fully as though the relation did not exist.t 


Statute providing that the husband and wife “may”’ 


94. People v. Werner, 195 N.W. 697,118 R.I. 217. 
225 Mich. 18; People v. Trine, 129 N. 
W. 3, 164 Mich. 1; State v. Winnett, 92 


P. 904, 48 Wash. 93. 

95. People v. Terramorse, 157 P. 
1134, 30 Cal.App. 267. 

[a] For example, defendant 2. 


charged with crime has a legal right | Ala. 
to decline to consent that his wife be 3. 


other witness.’’ 
supra. 


466. 


lination to permit her to testify | 77, 901 Ala. 523]. 
should in no manner prejudice him or 
be used against him at the trial, as by 
adverse comment of the prosecutor. 
People v. Terramorse, 157 P. 1134, 30 5. 


Ala. 46 
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“The incompetency being removed, 
the witness stands, under this stat- 10. 
ute, as free from restriction as any 
State v. Kenyon, 


MeCoy v. State, 129 So. 21, 221 


€ C : ‘ De Bardeleben v. State, 77 So. 
a witness against him, and his dec-/979 16 Ala.App. 367 [cert den 78 So. 


4, Morey. v. State, 129 So. 21; 221 


De Bardeleben v. State, 77 So. 
Cal.App. 267. 979, 16 Ala.App. 367 [cert den 78 So. 
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testify either for or against each other in criminal 
cases, but shall not be compelled to do so, is suffi- 
cient to change the common law,” and under such 
statute the witness spouse has an election to testi- 
fy,? and a wife may testify against her husband over 
his objection if she so desires,* although until the 
election is made neither is a competent witness,’ and 
a spouse may not be compelled to testify;® and, 
where the evidence of a wife is clearly the result of 
duress exercised by the proseeutor, it is* inadmissi- 
ble.? 


Consent of other spouse’ is not required where 
statute makes the witness spouse competent on his 
or her own consent.® Under statutes providing that 
no person shall be incompetent to testify in a erim- 
inal case by reason of being the husband or wife of 
accused, and that no husband nor wife of an accus- 
ed shall be required to testify except as a witness 
on behalf of accused, the spouse of an accused may 
voluntarily testify as against objection by accused.?® 


[§ 169] (6) Compelling Testimony.‘: Under 
some statutes, one spouse is competent but not com- 
pellable to testify for or against the other,'? although 
the purpose of statutes making husband and wife 
competent but not compellable to testify for or 
against each other is to remove grounds of incompe- 
teney rather than to increase them,t® and, where a 
spouse would have been a competent witness gener- 
ally or at common law, he or she remains competent 
under statutes of this character,1+ but in the ab- 
sence of such a provision a spouse who is competent 
may be compelled to testify,!® and in a proceeding be- 


were not privileged communications: 
State v. Lynch, 128 A. 565, 32 Del. 600. 


State v. Ralston, 289 P. 409, 
131 Kan. 138; State v. McCord, 8 Kan. 
232, 12 Am.R. 469. 


_ [a] For example, husband testify- 
ing voluntarily against his wife in 
her prosecution for arson was a com- 
petent witness. State v. Ralston, 289 
P. 409, 181 Kan. 138. 


11. Consent of spouse or witness 
see Supra §§ 166-168. 


12. U.S.—Stickney v. Stickney, 9 
S.Ct. 677, 181 U.S. 227, 33 L.Ed. 136. 


D.C.—Halback v. Hill, 49 App.D.C. 


Rule in bigamy cases under statutes 
making husband or wife competent 
for but not against other see infra § 
212 text and note 23. 


96. People v. Rios, 34 Porto Rico 
519. 

97. Compelling testimony see infra 
§ 169. 

98. State v. Snyder, 107 A. 167, 93 
N.J.Law 18 [aff 109 A. 925, 94 N.J.Law 
262). 

99. State v. Snyder, supra. 


[a] MTlustration.—Where a wife on 
being called to testify was asked if 
she offered herself as a witness, and 
she answered that she did, the matter 
being for her personal determination 
whether she would pursue her original 
complaint by testifying against her 
husband at the trial or would not, she 
came within the statutory description 
of a complainant against her husband, 
who offered herself as a witness 
against him at the trial, and her tes- 
timony was properly admitted. State 
v. Snyder, 107 A. 167, 93 N.J.Law 18 
[aff 109 A. 925, 94 N.J.Law 262]. 


1. State v. Kenyon, 26 A. 199, 200, 


877, 201 Ala. 523]. 


6 MceCoy.v. State, 129 Se. 21, .221 
Ala. 466; De Bardeleben vy. State, 77 
So. 979, 16 Ala.App. 367 [cert den 78 
So. 877, 201 Ala. 523]. 


7. Taylor vy. State, (Ala.App.) 147 
So. 647. 


[a] For example, a wife’s testi- 
mony against her husband, whose 
prosecution was begun by her affi- 
davit, was inadmissible because of 
solicitor’s threat that she would oth- 
erwise have to pay costs. .Taylor v. 
State, (Ala.App.) 147 So. 647. 


8 Generally see supra § 167. 


9. State v. Lynch, 128 A. 565, 32 
Del. 600; State v. Jaroslowski, 103 A. 
657, 30 Del. 108. 


[a] Privilege not claimed by wit- 
ness.—In a criminal prosecution of 
husband, mere statement of the wife 
that she would rather not testify 
against her husband was not a claim 
of her right or privilege to refuse to 
testify, and as the husband cannot, 
by a claim of privilege, prevent the 
wife from testifying in behalf of the 
state, the state had the right to ex- 
amine the wife as to any facts which 


127, 261 °F. 1007; ' Capital Traction’ Co. 
Vv. Lusby, 12 ‘App. Casi Gr 295! : 


Kan.—State v. Geer, 30 P. 236, 48 
Kan. 752; State v. McCord, 8 Kan. 
232, 12 Am.R. 469. 


Mass.—Commonwealth v. Saltzman, 
154 N.H. 562, 258 Mass. 109; Com. v. 
Barker, 70 N.E. 208, 185 Mass. 324. 


N.J.—Loudon v. Loudon, 168 A. 840. 


13. Halback v. Hill, 49 App.D.c. 
Di seco, Ee 100%, . 


14. Halback v. Hill, supra; State v. 
Brittain, 104 So. 185, 158 La. 400. 


_ [a] For example, in a prosecution 
for selling Jamaica ginger for bever- 
age purposes, questioning of defend- 
ant as to sales by his wife, in his pres- 
ence, of six bottles of Jamaica ginger, 
was not in violation of Act (1916) No, 
157, in that it compelled the husband 
,to give testimony against the wife, 
where the wife was not on trial, and 
as such evidence could not be used in 
future prosecution against the wife. 
Bvoae v. Brittain, 104 So. 185, 158 La. 


15. Johnson v. State, 10 So. 427, 94 
Ala. 53; State v. Black, 63 Me. 210; 
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tween third persons in which the husband would be 
competent and compellable to testify, the wife may 
be compelled to testify.1° Under statutes making a 
husband or wife incompetent to testify for or against 
the other without such other’s consent,? where hus- 
band and wife are sued jointly, and the husband by 
answer disclaims any interest in the subject-matter 
of the suit, plaintiff may examine the wife as an ad- 
verse party, under an applicable statute, without 
consent of the husband.t® Statutes permitting a 
party to call an adverse party as if for cross-exam- 
ination!® have been construed as permitting one 
spouse to call the other when an adverse party,?° at 
least in the discretion of the trial court.24 There is 
also authority holding that, where the rights of a par- 
ty to a civil action wherein, either with or against 
him, a husband and wife are also parties, may de- 
pend on the testimony of either, such party may com- 
pel either of them to testify as a witness, although 
such testimony must necessarily affect the rights of 
the other,?2 although this view is opposed by cases 
holding that a statute authorizing one. party to re- 


quire an adverse party to testify? does not apply, so. . 


as to enable a party, to whom husband and wife are 
opposed, to compel either to testify.** 


Turner v. State, 60 Miss. 351, 45 Am. 
. R. 412; Bramlette v. State, 2 S.W. 765, 
21 Tex.App. 611, 57 Am.R. 622; Dumas 
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visions to the effect that neither hus- 
band nor wife should be a witness 
against the other, a husband and wife 
both suing separately for an assault 


be sn ot 


i 


[8§ 169-170 


Where a spouse is incompetent to testify against 
the other spouse, of course he or she may not be 
compelled to do so at the instance of a third per- 
son.”® 


Compellable by defendant, although not by state. 
Under statute it has been held that a witness whose 
spouse is on trial for a eriminal offense may be com- 
pelled to testify at the instance of defendant,?® but 
not of the state,?7 and that the prosecutor may com- 
ment on defendant’s failure to call such witness to 


the stand.?® 


[§ 170] (7) Indirect Testimony?°—(a) In Gener- 
al. Generally. speaking, where a husband or wife © 
is incompetent, the rule cannot be evaded by allow- 
ing third persons to testify to hiS or her acts or 
statements with reference to the matter under in- 
vestigation,®° as by admitting evidence of the decla- 
rations of one spouse not made in the presence of 
the other.3! But it has been held that the testimony 
of strangers to the marital union is competent, al- 
though the facts related in their testimony were dis- 
«covered by them as a result of extrajudicial and 
voluntary disclosures of a spouse who would have 
been an incompetent witness,*? that a third person 


Tex.—Story v. State, 296 S.W. 516, 
107 Tex.Cr. 293; Bibb v. State, .205 S. 
W. 135, 83 Tex.Cr. 616; Robbins v. 
State, 200 S.W. 525, 82 Tex.Cr. 650; 


v. State; 14 Tex.App. 464, 46 Am.R. 
241. on the wife could oy be competed. aM Me State, 64 S.W. 1057, 43 Tex.Cr. 
A at the instance of defendant, to give 34, ee Moten v. State, (Cr.) 49 S. 
16. Copous v. Kauffman, 8 Paige | 2 genosition in the action of the other. | W.(2a) 754 (holding that what defend- 


(N-Y.) 583. 


17. See supra § 167. Iowa 666. 

18. Horn v. Hurwitz, 231 P. 1116, 26. State v. 
76 Colo. 389. Lia 23: 

[a] Tilustration. — In an action 27. State v. 
against husband and wife to recover BG. listaterc 
Jand in the wife’s name, in which he mgt : 
answered disclaiming interest in the 29. Indirect 


property, Comp. L. § 6563, providing 
wife may not testify against husband 


Meikle v. Hobson, 149 N.W. 865, 167 


Todd, 136 So. 76, 173 


Todd, supra. 
Todd, supra. 


‘ testimony as admis- 
sible in or on action or issue as to: 


ant’s wife said to officers at time of 
search may not be uged as original 
evidence against defendant, but that 
such evidence is admissible for pur- 
poses of impeachment of wife who has 
already testified for her husband). 


Wash.—Jones v. Jones, 164 P. 757, 
96 Wash. 172. 


Wis.—Grabowski v. State, 105 N.W. 
805, 126 Wis. 447; Baker v. State, 97 


without his consent, does not apply, 
and she may be called as adverse par- 
ty for cross-examination under the 


statute. Horn v. Hurwitz, 231 P. 1116, 
76 Colo. 389. 

19. See infra § 778. 

20. Mabbett v. Mabbett, 202 P. 


1057, 34 Idaho 611. 


21. Lindsay v. Lindsay, 178 N.W. 
384, 189 Lowa 326. 


22. Sutherland vy. Hankins, 56 Ind. 
343; O’Bryan v. Allen, 8 S.W. 225, 95 
Mo. 68 (decided under Rev. St. § 4012, 
providing that a party may compel 
an adverse party to rede in his be- 
half). 


23. See supra § (13; and infra § 


- 178. 


24. Jasper v. Bicknell, 191 P. 115, 
68 Colo. 308; Pillow v. Bushnell, 5 
Barb. (N.Y.) 156, 4 How.Pr. 9, 2 Code 
Rep. 19; Erwin v. Smallen, 4 N.Y. 
Super. 340, 3 Code Rep. 267; O’Rourke 
v. McGrath, 1 Brewst. (Pa.) 302. 


[a] Husband who is made party 
meévely in his marital capacity cannot 
be called by the adverse party as for 
cross-examination as to matters 
against his wife’s interest. Burrell 
‘Np. ve Uncaphers i Areono, ive Par, 
353, 2 Am.S.R. 664. 


25. Meikle vy. Hobson, 149 N.W. 865, 
167 Iowa 666. 


[a] For example, under code pro- 


Adultery see infra § 186. 
Criminal conversation see infra § 198. 
Nonaccess see infra § 176. 


Offense of spouse against spouse see 
infra § 204. 


Offense committed by both spouses 
see infra § 227 


30. Ala.—Coleman y. State, 115 So. 
72, 22 Ala.App. 296. 


_ Ark.—Bankers’ Fire Ins. Co. v. Wil- 

liams, 5 S.W.(2d) 916, 176 Ark. 1188; 
Kinnemer v. State, 49 S.W. 815, 66 
Ark. 206. 


Neel aa oe v. Hudson, 258 Ill.App. 
Ind.—Kingen y. State, 50 Ind. 557. 
Spica cata v. Paisley, 13 Iowa 


Ky.—Turk v. Commonwealth, 38 S. 
W.(2d) 937, 239 Ky. 55; Thomas v. 
Commonwealth, 2438 S.W. 1, 195 Ky. 
623; Tacket v. May, 3 Dana 79. 


Suit b) idepoee: v. Ferrand, 8 La.Ann. 
Mich.—Dawson v. Hall, 2 Mich. 390. 


Mo.—State v. Burlingame, 48 S.W. 
72,146 Mo. 207. 


N.C.—McCall v. Galloway, 78 S.E. 
429, 162 N.C. 353; Gardner v. Klutts, 
53 N.C. 375, 80 Am.D. 381. 


Okl.—Seigler v. State, 
(2d) 1048. 


(Cr) 15 PB, 


N.W. 566, 120 Wis. 135. 


[a] Tllustrations.—(1) Since the 
wife cannot testify in behalf of the 
husband, it was not error to exclude 
from evidence declarations made by 
her before the shooting, looking to 
the prevention of difficulty between 
the parties. Thomas v. Common- 
wealth, 243 S.W. 1, 195 Ky. 623. (2) 
In prosecution for murder, statements 
by accused’s wife to a third person 
as to the killing made in her hus- 
band’s absence and after the shooting 
were not admissible, being testimony 
by a wife against her husband. Bibb 
v. State, 205 S.W. 135, 83 Tex.Cr. 616. 


[b] Dying declaration.—Where de- 
fendant shot and killed his wife and a 
man at the same time with separate 
shots, dying declarations of the wife 
are inadmissible in a prosecution for 
killing the man, under Code Cr. Proc. 
(1911) art 795, prohibiting a wife from 
testifying against her husband except 
in a prosecution for an offense against 
herself. Robbins v. State, 200 S.W. 
525, 82 Tex.Cr. 650. 


$1. Turk Vv. Contmonwealth, 38 S. 
W.(2d) 937, 289 Ky. 55; State v. Reid, 
101 S.E. 104, 178 N.C. 745, 


S2. Welker v. New York Cent. R. 
R., 118 A. 615, 275 Pa. 82; Common- 
wealth v. Johnson, 62 A. 1064, 213 Pa, 
432; Clark v. State, 19 S.W. (2a) 228, 
159 Tenn. 507 [den reh 17 S.W. (2a) 
916, 159 Tenn. 215]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may testify to conversations, between husband and 
wife, which the witness has overheard,?* or as to 
statements of one spouse to another falling short of 
admissions and explanatory of subsequent conduct 
of a spouse on trial,** that evidence concerning dec- 
larations of a spouse is admissible to explain the con- 
duct of a third person,** that strangers may testify 
respecting acts of defendant’s spouse,?* although 
there is authority to the contrary** that, where hus- 
band and wife acted together in the commission of 
a crime, the acts or declarations of one may be in- 
troduced in evidence against the other on the testi- 
mony of third persons,** that an instrument bearing 
the wife’s indorsement may be admitted in evidence 
against the husband where her connection with such 
instrument is immaterial to the case,?® that admit- 
ting testimony as to the acts and declarations of a 
wife as a co-conspirator with him does not violate 
the rule that a wife may not testify against her hus- 
band,*°® and that, where a garment indicating a hus- 
band’s commission of a crime is found by officers in 
his house, it may be introduced in evidence as against 


33. Hudson vy. State, 113 S.E. 519, 
153 Ga. 695. 


34. People v. Colombo, 233 P. 413, 


292 Ill. 514. 
[a] 


37. People v. Jordan, 127 N.E. 117, 


Nlustration.—In a prosecution 


the unfounded contention that it was in the custody 
of the wife and therefore inadmissible as requiring 
the wife to testify against the husband.** 


Antenuptial statement. It has been held that a 
third person may testify to a statement made before 
marriage by one spouse concerning the other.*? 


Confession of defendant husband is not inadmis- 
sible on the theory that to admit it is equivalent to 
letting his wife testify against him where such con- 
fession was made by defendant because his wife had 
previously told officers what her husband had told 
her about the erime.*® 


Defendant in criminal prosecution may testify to 
statements made by his wife, and material to his de- 
fense, although she would be incompetent to testify 
thereto herself.*4 


Letters written by one spouse to the other*® or to 
a third person*® have been held admissible as against 
the contention that this was equivalent to permit- 
ting one spouse to testify against the other. 


was made before marriage. Kjar v. 


Doak, 61 F.(2d) 566. 
Competency of spouse to testify as 


70 Cal.App. 489. 


[a] Wife’s warning to husband.— 
In a prosecution for unlawful posses- 
sion of intoxicating liquor, evidence 
of wife’s warning to accused of 
sheriff's approach, on which accused 
“acted in endeavoring to dispose of the 
liquor, was not inadmissible under 
Code Civ. Proc. § 1881 Subd. 1; Pen. 
Code § 1322, prohibiting husband or 
wife from being examined for or 
against the other without the other’s 
consent, her warning not being an 
“admission,” and the evidence being 
“admissible only because the defend- 
ant acted upon the warning in en- 
deavoring to dispose of the liquor al- 
leged to have been in his possession.” 
People v. Colombo, 233 P. 413, 415, 70 
Cal.App. 489. 


35. Pryor v. State, 147 S.E. 97, 168 
Ga. 136. 


{a] For example, testimony that 
wife of defendant killing officer told 
officer to quiet defendant, who was 
“out of whack,’’ was admissible to ex- 
plain the conduct of the officer, and, 
not being admitted to prove drunken- 
ness of accused, was not objectionable 
because the wife was an incompetent 
witness against the husband. Pryor 
v. State, 147 S.E. 97, 168 Ga. 136. 


36. Bexley v. State, 80 S.E. 314, 141 
Ga.1; Mueller v. State, 153 S.W. 1142, 
69 Tex.Cr. 158; Williams v. State, 148 
S.W. 768, 67 Tex.Cr. 287. 


[a] Acceptance of money.—In a 
prosecution for practicing as a physi- 
cian without a license, evidence that, 
after defendant had treated witness 
and had refused pay, witness handed 
the money to defendant’s wife in his 
presence, which she accepted, was not 
objectionable as compelling the wife 
to testify against her husband. Muel- 
nee v. State, 153 S.W. 1142, 69 Tex.Cr. 
158. 


[b] Wife giving witness pistol for 
husband.—In a prosecution for mur- 
der, testimony that defendant gave 
witness a note, telling him to give it 
to defendant’s wife, and she would 
give him a pistol, and that on delivery 
of the note the wife handed the pistol 
to witness, was not objectionable as 
tantamount to introducing the wife as 
a witness. Bexley v. State, 80 S.E. 
314, 141 Ga. 1., 


4 
© 


for rape, admission of testimony as 
to declaration by defendant’s wife, in 
defendant’s presence, to father of 
the prosecutrix, that she wished that 
she had informed the father of the 
relations between defendant and the 
prosecutrix on her discovery thereof, 
was error, notwithstanding defend- 
ant’s failure to deny charge or make 
explanations, since the wife was not 
competent to testify either for or 
against defendant. People v. Jordan, 
127 N.E. 117, 292 Ill. 514. 


S8. .Goforth v. State, 273 S.W. 845, 
100 Tex.Cr. 442; Farris v. State, 170 
S.W. 310, 74 Tex.Cr. 607. 


[a] For example, on a trial for 
keeping a disorderly house, the acts 
and statements of accused’s husband, 
engaged in aiding his wife in violation 
of the law, proved by other witnesses, 
were not inadmissible, on the ground 
that it compelled the husband to tes- 
tify against the wife. Farris v. State, 
L220) SW 805.74, ex.Cr, 607. 


39. People v. Moone, 166 N.E. 481, 
334 Ill. 590. . 


40. Thompson vy. State, 
1192, 77 Tex.Cr. 417. 


[a] Tlustration. Admission 
against defendant of testimony of 
third persons as to the acts and decla- 
rations of his wife as a co-conspirator 
is not compelling her to. testify 
against her husband, in contravention 
of the statute, she not being called as 
a witness. Thompson vy. State, 178 S. 
W. 1192, '°77 Tex.Cr. 417. 


41. Commonwealth v. ‘Winter, 137 
A. 261, 289 Pa. 284. 


[a] That defendant’s blood stained 
coat was taken from chair in house, 
not obtained from defendant’s wife, 
did not render the garment inadmissi- 
ble as involving wife’s testimony 
against husband. Commonwealth v. 
Winter, 137 A. 261, 289 Pa. 284. 


42. Kjar v. Doak, 61 ¥. (2d) 566, 


[a] In habeas corpus proceeding 
arising in connection with an order 
for deportation of a man, an immigra- 
tion inspector may testify to a sthte- 
ment of a woman who afterward be- 
came the party’s wife as against the 
contention that this is equivalent to 
permitting wife. to testify against 
husband, there being no merit in such 
contention, inasmuch as the statement 


178 S.W. 


to antenuptial matters see supra § 
149. : > 


43. State v. McRae, 156 S.E. 800, 
200° N.C. 149: 


44, Dean v. State, 214 S.W. 38, 139 
Ark. 433. Compare People v. Hudson, 
258 Ill.App. 378 (to effect that in a 
criminal prosecution neither defend- 
ant nor wife could testify respecting 
wife’s statement to defendant regard- 
ing threats). 


“While a wife under our statute is 
not a competent witness in behalf of 
her husband, that rule. does not ex- 
clude the testimony of a defendant to 
the effect that his wife had informed 
him of threats that were made upon 
his life. The defendant is a competent 
witness in his own behalf and he may 
give testimony like any other witness 
concerning any fact that is relevant 
to the issue. Whether or not threats 
have been communicated to a defend- 
ant in a case like this is a substantive 
and affirmative fact pertinent to the 
isSue, and no one could be more com- | 
petent to establish the fact than de- © 
fendant himself.” Dean y. State, 214 
S.W. 38, 189 Ark. 433, 446. 


45. State v. Wilkins, 142 P. 589, 72 
Ore 
[a] Letters from wife to defendant 


husband taken from his possession by 
third persons are admissible despite 
statutes forbidding husband or wife to 
testify without consent of both. State 
v. Wilkins, 142 P. 589, 72 Or. 77. 


_ Letters from defendant spouse sce 
infra § 204. 


46. Garlick v. Dalbey, 84 So. 441, 
147 La. 18. 


[a] Tllustration.—Letters written 
by a husband in transmitting money 
in payment of land are not inadmissi- 
ble to rebut the wife’s claim that the 
land was her separate property on the 
ground that to admit them would al- 
low the husband to testify against the 
wife, as, if the husband had made 
payments in person, the one to whom 
he made them could have testified to 
this fact as one falling under the per- 
sonal observation of witness, and the 
contents of the letters, explanatory of 
the inclosures, were verbal acts of 
which the letters were the best evi- 
dence. ‘ Garlick v. Dalbey, 84 So. 441, 
147 La. 18. . 
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Physical condition. On an issue of pregnancy, the 
bringing of the wife into court where she could be 
observed and noted by the jury has been held er- 
ror,** although in a prosecution of the husband for 
falsely swearing as to his wife’s physical condition, it 
has been held that, despite incompetency of the wife 
to testify, she may submit her person to examination 
by others who may testify that her physical condi- 
tion was not such as the husband had stated.*® 


Statements of spouse in presence of accused and 
tending to show his guilt of the crime for which he is 
prosecuted may be proved by third person witnesses 
where the circumstances were such that defendant’s 
failure to deny the statements indicated guilt,*® but 
are inadmissible where defendant was under no duty 
to deny or explain such statements.°° 


[§ 171] (b) Res Gestz.5t Statements of a 
spouse which are part of the res geste have been 
held admissible as against the claim that they were 
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[§§ 170-172 


for or against the other spouse,®? although other au- 
thorities are to the contrary.** 


[§ 172] (c) Evidence in Other Proceedings or 
Procured by Search Warrant. Where husband or 
wife is incompetent, it is ordinarily held improper to 
introduce spouse’s testimony by the use of the record 
of another case or proceeding in which the spouse 
testified,°* or to introduce publie records made by 
the spouse while acting in an official capacity,’ al- 
though it has been held that, where the wife is not 
ealled to the stand, evidence may be introduced in 
a prosecution of the husband for false pretenses as 
to what the wife had testified to in a prior civil ac- 
tion, such evidence being admissible for the purpose 
of showing defendant’s acquiescence.in a claim to 
property made by the wife in such prior action.®® 


Testimony of wife before grand jury®’ may not be 
used against her husband in his prosecution, either as 
original evidence®® or for purposes of impeaching on 


47. State v. Winnett, 92 P. 904, 48 
Wash. 93 (so holding in a prosecution 
for statutory rape, where between the 
time of the alleged crime and the trial 
defendant had married the female). 


48. Edwards v. State, 160 S.W. 709, 
W1 Tex.Cr. 417, 49 L.R.A.N.S. 563. 


fa] Natural and incurable im- 
potency.—In a prosecution for perjury 
committed in a divorce suit by plain- 
tiff therein, in his testimony that his 
wife was afflicted with a natural and 
incurable impotency, it was not error 
to admit evidence of a physical exam- 
ination over objection that this would 
permit the wife to testify against her 
husband. Edwards v. State, 160 S.W. 
709, 71 Tex.Cr. 417, 49 L.R.A.N.S. 563. 


49. Bowen v. State, 137 S.E. 793, 36 
Ga.App. 666; State v. Sharpshair, 
(Iowa) 245 N.W. 350; State v. Portee, 
156 S.B. 783, 200 N.C. 142, 80 A.L.R. 
1229; State v. Graham, 140 S.H. 26, 
194 N.C. 466. 

50. Brown v. State, 281 S.W. 210, 
103 Tex.Cr. 420. 


[a] Where defendant was under 
arrest and under the law was not 
bound to make any statement, officers 
could not testify to a declaration of 
his wife then made to the effect that 
“T told you not to do it,” as this would 
in effect be introducing the wife asa 
witness against her husband. Brown 
v. State, 281 S.W. 210, 103 Tex.Cr. 420. 


51. Admissibility of res geste dec- 
larations of incompetent witnesses 
generally see Evidence § 541. 


52. Ark.—Holt v. State, 283 S.W. 
25, 171 Ark. 40; Stotts v. State, 279 S. 
W. 364, 170 Ark. 188. 


Ga.—Swain v. State, 101 S.H. 539, 
149 Ga. 629; Marcus v. State, 99 S.H. 
614, 149 Ga. 209. Compare Reece v. 
State, 116 S.E. 631, 155 Ga. 350 (where 
the court, while denying that it was 
part of the res geste, held that evi- 
dence that, when witnesses reached 
scene of homicide about half an hour 
after the killing, defendant’s wife 
said she shot deceased, was not inad- 
missible, under Pen. Code [1910] § 
1037, prohibiting wife from testifying 
for husband). Contra Wicker v. State, 
82 S.E. 58, 14 Ga.App. 665. 


Idaho.—State v. Breyer, 232 P. 560, 
40 Idaho 324. 


La.— State v. Pilcher, 104 So. 717, 
158 La. 791. 


Mich.—People v. Foley, 31 N.W. 99, 


64 Mich. 158. 
N.C.—State v. Parish, 10 S.E. 457, 
104: NG! 679. *ah@iwe es 


Tex.—Bradford v. State, (Cr.) 54 S. 
W.(2d) 516, 518; Johnson v. State, 252 
S.W. 554, 95 Tex.Cr. 269. 


“It is not her testimony that is used, 
but her verbal act so connected with 
the transaction as to become a part of 
it, and provable by competent witness- 
es like any other part of the transac- 
tion.” Bibb v. State, 205 S.W. 135, 83 
Tex.Cr. 616 [quot Bradford v. State, 
supra; Johnson vy. State, supra]. 


[a] For example (1) testimony of 
a witness for the state that, immedi- 
ately before defendant shot deceased, 
defendant’s wife was begging him not 
to shoot, was not inadmissible, on the 
ground that wife was not competent 
to testify for or against defendant, as 
res geste declarations of husband and 
wife ara admissible for or against 
each other. Marcus vy. State, 99 S.E. 
614, 149 Ga. 209. (2) While the wife 
may not be called by the state as a 
witness in the prosecution of her hus- 
band for killing another, yet state- 
ments made by her become admissible, 
when shown by other witnesses, if res 
geste. Johnson v. State, 252 S.W. 554, 
95 Dex. Cr: 2169.2) (3), \ComprSty siglo: 
providing that husband and wife are 
not competent witnesses for or 
against each other in a criminal ac- 
tion with certain exceptions, does not 
render inadmissible their statements 
which are part of res geste. State v. 
Breyer, 232 P. 560, 40 Idaho 324. 


53. Davis v. State, 128 So. 885, 157 
Miss. 669; Gieske v. Redemeyer, (Mo. 
App.) 224 S.W. 92. But compare 
Strothers v. McFarland, (Mo.App.) 194 
S.W. 881 (to effect that statements of 
a husband, when purchasing a car- 
riage, that he is purchasing it for his 
wife, may be shown as part of the res 
geste, although he is not competent 
to testify for his wife). 


[a] In action by assaulted person 
against husband for damages, an ex- 
clamation of the wife, made at the 
time, which would have been compe- 
tent as a part of the res geste if ut- 
tered by any other person, was not 
admissible. Gieske .v. Redemeyer, 
(Mo.App.) 224 S.W. 92. 


[b] In prosecution of wife for 
homicide a third person may not 
testify to statements made in a hus- 
band’s outcry after his wife killed an- 
other, even if constituting part of res 


geste, as the rule making husband an 
incompetent witness against his wife 
operated to exclude such testimony. 
Davis v. State, 128 So. 885, 157 Miss. 
669. 


54. Ky.—O’Neal v. Turney’s Ex’x, 
300 S.W. 9138, 222 Ky. 361. 


Wate ee v. Woodruff, 11 Me. 


Okl.—Kaul v. State, 277 P. 278, 48 
Okl.Cr. 56. 


S.Cc.—State v. Bramlett, 103 S.E. 755, 
114 S.c. 389. 


Tex.—Cole v. State, 243 S.W. 1100, 
92 Tex.Cr. 368. 


n 

[a] Preliminary hearing. — Where 
the case as developed failed to show 
that defendant’s wife knew anything 
relative to the killing, so that any- 
thing she knew against his interest 
must have been from a statement by 
him to her, the state by showing that 
on preliminary hearing she as witness 
for the state and before her marriage 
testified to facts against him, and by 
stating this in argument and com- 
menting on her failure to testify at 
the trial, in effect indirectly made her 
a witness against him, which it had 
no right to do. Cole vy. State, 243 S.W. 
1100, 92 Tex.Cr. 368. 


55. Redwine v. State, 184 S.W. 196, 
79, Dex.@r. 2.45. 


{a] As census taker.—In a prose- 
cution for rape, census affidavits of 
the prosecutrix’ mather, the wife of 
defendant, showing the age of the 
prosecutrix, introduced as_ original 
evidence, and taken out of the hear- 
ing and knowledge of defendant, are 
inadmissible, although they might 
have been used for corroboration or 
impeachment of the mother if she had 
testified. Redwine v. State, 184 S.w. 
196, 79 Tex.Cr. 245. 


56. State v. Dexter, 87 N.W. 417, 
115 Iowa 678. 


[a] For example, where defendant 
is on trial for obtaining goods by 
falsely representing that he owned 
certain cattle, evidence that in a 
former suit his wife testified that the 
cattle were always hers is not objec- 
tionable, under Code § 4606, prohibit- 
ing the wife from testifying against 
her husband. State v. ‘Dexter, 87 N.W. 
417, 115 lowa 678. 


57. See infra § 181. 


58. Johnson y. State, 148 S.W. 328, 
66 Tex.Cr. 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 172-175] 


eross-examination a wife who has testified for her 
husband at his trial.®° 


Evidence procured under search warrant against 
husband issued on wife’s affidavit®® may not be used 
against him in a eriminal prosecution of the hus- 
band.& 


Officer’s testimony that wife permitted him to 
search house cannot be excluded on the theory that 
the wife had no right to give such permission be- 
eause she could not testify against her husband.®? 


[§ 173] (d) Discovery. Since one ealled on to 
answer a bill of discovery is substantially a wit- 
ness,°* and to allow a bill of discovery against hus- 
band or wife to obtain evidence against the other 
would be at least indirectly compelling one to’ tes- 
tify against the other,®* the general rule is that evi- 
dence of a spouse may not be introduced by means 
of a bill of discovery against a husband or a wife 
to obtain evidence to use against the other,®® al- 
though discovery may be maintained for the purpose 
of obtaining evidence from a married person to be 
used against third parties, even though the hus- 
band or wife has a collateral interest in opposition to 
the party filing the bill.®* 


[§ 174] (8) Competency of Spouse for Purposes 
of Rebuttal.°* Where testimony as to a spouse’s 


WITNESSES 
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declarations or conduct has erroneously been admit- 
ted, the spouse has been held competent to testify 
in rebuttal,®* although other authority holds that. in- 
troduction by the adverse party of evidence as to 
the declarations or conduct of a spouse does not ren- 
der such spouse competent to testify in rebuttal in 
a case where such spouse is otherwise incompetent.®? 
In cases in which one spouse is a party, 1t has been 
held that the other spouse may be called to contra- 
dict testimony of a third person as to what the wit- 
ness said or did,*° although other authority is to the 
contrary.74 


[§ 175] (9) Testimony as to Particular Facts or 
Issues—(a) Marriage.*2 At common law and in the 
absence of statutory modification of the rule, it is 
ordinarily held that neither spouse is a competent 
witness on the issue of marriage vel non, and it has 
also been held that in a case where marriage might 
be proved by other available evidence, a spouse may 
not testify on the issue of marriage vel non,** stat- 
utes rendering husband and wife competent where 
either is interested being inapplicable where the ex- 
istence of the marriage is the point in issue.*® But 
husband and wife are now usually considered or de- 
clared by statute competent to prove the fact of mar- 
riage,’® and one not a spouse may testify in denial of 
the existence of the alleged marriage.7”7 It has been 


59. Johnson v. State, supra. 


60. Sufficiency of wife’s affidavit to 
support search warrant against hus- 
band as means of procuring evidence 
against him in criminal prosecution 
see Searches and Seizures § 112 text 
and note 82. 


61. Wolford v. Commonwealth, 284 
SW. 1116, 215 Ky. 523;. Osborne’ v. 
Commonwealth, 282 S.W. 762, 214 Ky. 
84. 


62. Alejandro v. State, 31 S.W.(2d) 
4567 116 Tex.Cr. 325: 


63. See Discovery § 41 and cross 
references thereunder. 


64. McGrew v. McGrew, 298 F. 204, 
205. 


65. U.S.—McGrew v. 
supra. 


La.—Carter v. Taylor, 20 La.Ann. 
421. 


Miss.—Strauss v. Hutson, 
594, 104 Miss. 637. 


N.Y.—City Bank v. Bangs, 3 Paige 
36. 


Hng.—Alban v. Pritchett, 6 T.R. 
680; Barron v. Grillard, 3 Ves.&B. 165, 
35 Reprint 441; Cartwright v. Green, 
8 Ves.Jr. 405, 32 Reprint 412. 


66. Fitch v. Hill, 11 Mass. 286; 
City Bank v. Bangs, 3 Paige (NY) 
365> Neliuseiv: Brickell, »2- N.Cy 195 
Ex p. James, 1 P.Wms. 610, 24 Re- 
print 538; Cole v. Gray, 2 Vern.Ch. 79, 
23 Reprint 660; Vowles v. Young, 13 
Ves.Jr. 140, 33 Reprint 247. 


67. Contradiction, impeachment, or 
corroboration of other spouse see in- 
12h bt 


68. Bankers’ Fire Ins. Co. v. Wil- 
liams, 5 S.W.(2d) 916, 176 Ark. 1188. 


69. Kiepert v. Nugent, 140 N.W. 
TT 3) VOSS WAS LANs 


[a] TDlustration.—Where, in an ac- 
tion on a note, defendant testified that 
he was entitled to a set-off of four 
hundred fifty dollars for effecting a 
reconciliation petween plaintiff and 
his wife, plaintiff's wife was incom- 


® 


McGrew, 


61 So. 


petent to testify in rebuttal that de- 
fendant’s efforts did not effect such 
reconciliation, and to state why she 
became reconciled. Kiepert v. Nu- 
gent, 140 N.W. 1123, 153 Wis. 127. 


70. Stephens vy. Collison, 99 N.E. 
914, 256 TL 238. 


[a] For example, where executors 
testified to statements made by the 
husband of plaintiff, the refusal to 
permit the husband to testify in re- 
buttal and contradict them was erro- 
neous. Stephens y. Collison, 99 N.E. 
914, 256 Ill. 238. 


71. Kiepert v. Nugent, 140 N.W. 
1123, 153 Was: 127. 


[a] MNlustration.—Under the rule 
that a wife cannot testify on her hus- 
band’s behalf except as to matters in 
which she acted as his agent, plaintiff 
having sued defendant on a note, and 
he having testified that he effected a 
reconciliation between plaintiff and 
his wife for which plaintiff had agreed 
to allow him four hundred and fifty 
dollars aS a payment on the note, the 
wife was incompetent to testify in re- 
buttal as to her conversations with 
defendant, to deny that his efforts 
brought about a reconciliation, and to 
state why she became reconciled to 
her husband. Kiepert v. Nugent, 140 
NiW.. 1123,°1538! Wis, 12:7, 


72. Competency of alleged spouse 
to testify to fact of marriage in: 


Proceedings for: 
Abandonment see infra § 205. 
Divorce see infra § 184. 
Prosecution for: 
Adultery see infra § 207. 
Bigamy see infra § 212. 


Proof of marriage by nih carey of 
parties see Marriage § 108 


73. Ala.—Williams y. eae 44 Ala. 
4. 


Del.—Doe ex dem. Burton v. Roe, 
7 Del. 49. 


Ill.— People v. Green, 114 N.E. 518, 
276 Ill. 346. 


N.C.—State v. Brown, 67 N.C. 470. 
Pa.—Mills v. U. S., 1 Pinn. 73: 


Tex.—Schwingle v. Keifer, 153 S.W. 
1132, 105 Tex. 609; McDuffie v. Green- 
way, 24 Tex. 625. 


[a] Husband not competent to 
prove marriage contract in favor of 
wie eel ame v. Greenway, 24 Tex. 


74. Catlett v. Chestnut, 146 So. 241, 
107 Fla. 498. 


75. Catlett v. Chestnut, supra. 


76. Md.—Craufurd v. Blackburn, 17 
Md. 49, 77 Am.D. 328. 


greece .—Raynham v. Canton, 3 Pick. 


N.J.—Rust v. Oltmer, 67 A. 337, 74 
N.J.Law 802. 


N.Y.—Van Tuyl v. Van Tuyl, 8 Abb. 
PrN... 0) Oh barbs 2e0ss Cubicty: ave 
Clarke, 45 Barb. 529; Willis v. Under- 
hill, 6 How.Pr. 396. 


N.C.—State v. Melton, 26 S.E. 933, 
LZ0EIN- Cy o9ur 


Pa.—Drinkhouse’s Estate, 24 A. 
1083, 151 Pa. 294; Miller’s Estate, 34 
Pa.Super. 385; Brown v. Brown, 13 Pa. 
Dist. 484; Comly’s Hstate, 6 Pa.Dist. 
119, 19 Pa.Co. 184. 


155 Rae v. Leaphart, 1 S.C. 
oF 


Mira S taitemvameNiebUne eS or FAG mEiOOs 
86 Vt. 392, 
Wis.—State v. West, 95 N.W. 521, 


118 Wis. 469, 99 Am.S. R. 1002. 


[a] In Ohio either party to a mar- 
riage by mutual agreement is a com- 
petent witness to prove the agree- 
ment, but, after the matrimonial sta- 
tus is fixed by cohabitation, the par- 
ties would come under the rule of ex- 
clusion as is provided in Rev. St. subd 
3 § 5241. Umbenhour v. Umbenhour, 
32 (Ohio CiriCt. sive 


77. Commonwealth v. Carey, 
A. 410, 105 Pa.Super,. 362. 


[a] For example, in a prosecution 
of a man for robbery, the common- 


161 
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held that prima facie proof of marriage renders the 
wife an incompetent witness against the husband to 
disprove the marriage;‘* but on the other hand a 
man has been held a competent witness to prove that 
his second marriage was void by reason of a former 


marriage.*® 


One claiming to be widow of decedent has been 
held competent to prove the alleged marriage by some 
authorities,®° although other authorities are to the 


contrary.®+ 
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riage has been denied.®? 


[§ 176] (b) Nonaccess and Legitimacy of Chil- 
dren’*—aa. In General. 
by Lord Mansfield’* that on grounds of publie poli- 
ey neither husband nor wife should be permitted to 


The rule first laid down 


bastardize a child born in lawful wedlock by testify- 


Competency of spouse to testify to repute of mar- 


wealth’s witness was competent to 
prove that she was not defendant’s 
wife because of a former marriage to 
another. Commonwealth v. Carey, 161 
A. 410, 105 Pa.Super. 362. 


78. Scherpf v. Szadeczky, 4 E.D. 
Smith (N.Y.) 110, 1 Abb.Pr. 366. But 
compare Allen v. Hall, 11 S.C.L. 114, 
10 Am.D. 578 (evidence of deceased 
man against alleged marriage with de- 
ceased woman held admissible). 


79. In re Shaak’s Estate, 4 Brewst. 
(Ea) 305. 


80. Drinkhouse’s Estate, 24 A. 
1083, 151 Pa. 294; Greenawalt v. Me- 
Enelley, 85 Pa. 352; Luce’s Estate, 
3. Pa.Super. 289; Comly’s Estate, 
6 Pa.Dist. 119, 19 Pa.Co. 184. 


81. Zackheim v. Zackheim, 225 P. 
268, 75 Colo. 161; Redgrave v. Red- 
grave, 38 Md. 93; Denison v. Denison, 
35 Md. 361; Schwingle v. Keifer, 153 
S.W. 1132, 105 Tex. 609 [aff (Civ.App.) 
135 S.W. 194]. 


82. Zackheim v. Zackheim, 225 P. 
268, 75 Colo. 161; State v. Adams, 83 
A. 936, 25 Del. 588. 


{a} In proceeding to obtain wid- 
ow’s allowance, alleged widow was no 
more competent to testify as to “re- 
pute of marriage’ than to testify as to 


her own reputation for truth and 
veracity. Zackheim v. Zackheim, 225 
POS. le, COLO. 16 Le 


[b] Im prosecution for wife beat- 
ing the prosecutrix was not a proper 
witness to testify that she and de- 
fendant were looked on as man and 
wife, because she was not the proper 
kind of witness to testify as to the 
reputation in which she was held by 
others. State v. Adams, 83 A. 936, 25 
Del. 588. 


&3. Evidence of 
Bastards §§ 5-15. 


84. Goodright v. Moss, 2 Cowp. 591, 
98 Reprint 1257, 11 E.R.C. 520. 


[a] Lord Mansfield said: “It is a 
rule founded in decency, morality, and 
policy that they [husband and wife] 
shall not be permitted to say, after 
marriage, that they have had no con- 


legitimacy see 


nection, and that therefore the off- 
spring is spurious.”  Goodright v. 
Moss, .2 Cowp. 591, 599, 98 Reprint 


1257, 11 E:R.C. 520° fquot Kennedy v. 
State, 173 S.W. 842, 117 Ark. 113, L.R. 
A.1916B 1052, Ann.Cas.1917A 1029]. 


[b] Rule of exclusion was first 
definitely settled by Lord Mansfield 
in Goodright v. Moss, (2 Cowp. 591, 
599, 98 Reprint 1257, 11 E.R.C. 520). 
West v. Redmond, 88 S.E. 341, 171 N. 
C. 742. 


85. See In re Wright’s Estate, 211 
N.W. 746, 748, 237 Mich. 375 (where 
the court adhered to the rule but quot- 
ed 3 Wigmore Evidence (1st ed) p 
2767 § 2064, as follows: “The utterly 
artificial and false nature of the rule 
could not more forcibly appear than 


in the inconsistency of these ex post 
facto reasons: (1) There is an in- 
decency, we are told. And yet, in 
nine cases out of ten, the sole ques- 
tion that the wife is asked is (for ex- 
ample) whether her husband was in 
Seattle from 1849 to 1853 during the 
time that she was in Atlanta. Is this 
indecent? Moreover, the very next 
question may be whether during that 


time she lived with the alleged 
adulterer; and this (by general con- 
cession) is indubitably allowable. In 


every sort of action whatever, a wife 
may testify to adtltéfy or a single 
woman to illicit intercourse; yet the 
one fact singled out as ‘indecent’ is 
the fact of nonaccess on the part of a 
husband. Such an inconsistency is 
obviously untenable. (2) There is an 
immorality and a scandal, we are told, 
in allowing married parents to bas- 
tardize their children. And yet they 
may lawfully commit the same im- 
morality by any sort of testimony 
whatever, except to the fact of non- 
access. They may testify that there 
was no marriage ceremony, or that 
the child was born before marriage, 
or that the one party was already 
married to a third person, or their 
hearsay declarations (after death) to 
illegitimacy in general may be used. 
In all these other ways they may law- 
fully do the mean act of helping to 
bastardize their own children born 
after marriage. Where is the con- 
sistency here? Of what value is this 
conjuring phrase about ‘bastardizing 
the issue,’ if it will not do the trick 
more than once in a dozen times? 
Moreover, what shall be said of a sys- 
tem of law which, while thus rebuk- 
ing parents who come to prove their 


| children bastards, at the same time by 


its own inhuman prohibition (unique 
among civilized peoples) has re- 
fused absolutely to allow those par- 
ents, by any means whatever, to re- 
move afterwards (by legitimation) 
the consequences of their original 
error and to give to their innocent 
children the sanction of lawful birth 
—a refusal which is still maintained 
in most of our jurisdictions? That 
the same law which harshly fixes thé 
stain of bastardy as perpetually in- 
delible should censure parents for the 
abomination of testifying to that bas- 
tardy is preposterous. The truth is 
that these high-sounding ‘decencies’ 
and ‘moralities’ are mere pharisaical 
afterthoughts, invented to explain an 
otherwise incomprehensible rule, and 
having no support in the established 
facts and policies of our law. There 
never was any true precedent for the 


rule; and there is just as little reason 
of policy to maintain it’’). See also 
State v. Soyka, 233 N.W. 300, 181 


Minn. 533 (approving Wigmore’s crit- 
icism of the rule and stating that it 
has been abrogated by statute in 
Minnesota, although actually holding 
only that-both spouses are competent 
to prove nonaccess in filiation pro- 
ceedings). 


ing to their own nonaccess with one another, has been 
criticized by eminent authority,®® and has been ex- 
pressly repudiated by at least one court,*® but is 
none the less established law in most jurisdictions, §* 


86. Loudon y. Loudon, (N.J.) 168 
A. 840. See Palmer v.*Palmer, 82 A. 
358, 79 N.J.Eq. 496 (were the court 
held a father incompetent to testify 
that a child born to the mother after 
marriage, though conceived before, 
was not his child, although the court 
in Loudon v. Loudon, supra, stated 
that in the Palmer case the Mansfield 
rule of nonaccess was not directly in- 
volved upon a careful analysis). 


[a] Lord Mansfield’s rule is not 
binding on American courts because 
the decision (Supra note 84) was ren- 
dered in 1777, subsequent to our sepa- 
ration from England and the rule 
should be, and is, repudiated because 
leading to the suppression of truth 
and the defeat of justice. Loudon v. 
Loudon, (N.J.) 168 A. 840. 


87. Ark.—Kennedy v. State, 173 S. 
We 842. 11. Ark. ls aR ALIo1Gr 
1052, Ann.Cas.1917A 1029. 


Cal.—In re Walker’s Estate, 181 P. 
792, 180 Cal. 478. 

Iowa.—Wallace v. Wallace, 114 N. 
W. 527, 137 Iowa 37, 126. Am.S.R. 2538, 
14 L.R.A.N.S. 544, '15 Ann.Cas. 761. 

Mass.—Taylor v. Whittier, 138 N.E. 
6, 240 Mass. 514. 


Mich.—Yanoff v. Yanoff, 211 N.W. 
735, 237 Mich. 383: 


Neb.—Schmidt v. State, 194 N.W. 
679, 110 Neb. 504. 
N.H.—Corson y. Corson, 44 N.H. 


587. 


N.M.—Grates v. Garcia, 148 P. 493, 
20 N.M. 158. 


N.Y.—Chamberlain v. People, 23 N. 
Y. 85, 80 Am.D. 255. 


N.C.—West v. Redmond, 88 S.E. 341, 
171 N.C. 742; Boykin v. Boykin, 70 
N.C. 262, 16 Am: R. 776. 


Okl.—Bell v. Territory, 
8 Okl. 75. 


Pa.—Tioga County v. South Creek 
TsO a. paolo 


Tex.—Lambert v. State, (Cr.) 60 S. 
W.(2d) 460. 


W.Va.—State v. Reed, 149 S.E. 669, 
107 W.Va. 563. 


Wis.—State v. Flynn, 193 N.W. 651, 
180 Wis. 556; Mink v. State, 19 N.W.: 
445, 60 Wis. 583. 


Eng.—Russell v. Russell, 
AS Gros We 


Ont.—Re Brown, [1925] 3 Dom.L.R. 
873. 


‘ht IS Benelly accepted 
that, in the absence of statutory au- 
thority, the married woman is incom- 
petent to testify to the nonaccess of 
her husband on the question of the 
legitimacy of her offspring.” West 
v. Redmond, 88 S.H. 341, 342, 171 N.C. 
742. 


“Many reasons have been given for 
this rule. Prominent among them is 


56 P. 853, 


[1924] 2 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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‘in the absence of contrary statute,8* and a mother’s 
testimony to prove the illegitimacy of her children 
is incompetent although marriage itself is in issue.*® 
Thus neither spouse may testify to the fact of non- 
access before marriage where there is in issue the 
legitimacy of a child born, although not conceived, 
during marriage,®® and the general rule is that nei- 
ther spouse is competent to prove nonaceess during 


the idea that the admission of such 
testimony would be unseemly and 
seandalous, and this not so much 
from the fact, that it reveals immoral 
conduct upon the part of the parents, 
as because of the effect it may have 
upon the child, who is in no fault, 
but who must nevertheless be the 
chief sufferer thereby. That the par- 
ents should be permitted to bastardize 
the child, is a proposition which 
shocks our sense of right and decency, 
and hence the rule of law which for- 
bids it.” Tioga County v. South Creek 
Township, 75 Pa. 433, 437 [quot Ken- 
nedy v. State, 173 S.W. 842, 117 Ark. 
Te L.R.A.1916B 1052, Ann.Cas.1917A 
1029. 


fa] ‘fhe weight of authority in 
this country at the present time is in 
favor of the doctrine announced by 
Lord Mansfield, and it is now gener- 
ally held that, in the absence of a 
statute authorizing a married woman 
to testify as to the fact of nonaccess 
of her husband, she is incompetent to 
testify to that single fact.’’ Kennedy 
v. State, 173 S.W. 842, 117 Ark. 113, 
L.R.A.1916B 1052, Ann.Cas.1917A 1029. 


[b] In Kansas, (1) in a case where- 
in the court refused to reverse a de- 
cision for failure to follow the rule, 
because it was desired to bring pro- 
tracted litigation to an end, it has 
been said that: “The court has now 
determined to adhere to the rule stat- 
ed by Lord Mansfield (see supra note 
84[a]) .. . that the declarations of 
a father or mother, cannot be admit- 
ted to bastardize the issue born after 
marriage.”” Martin v. Stillie, 281 P. 
925, 927, 129 Kan. 19, 68 A.L.R. 415 
[opinion adhered to on reh 286 P. 
394, 130 Kan. 299]. (2) In earlier 
cases, apparently now overruled by 
Martin v. Stillie, supra, the wife and 
mother was held competent to testify 
to prove nonaccess of her husband on 
the issue of legitimacy of her children. 
Lynch v. Rosenberger, 249 P. 682, 121 
Kan. 601, 60 A.L.R. 376 (partition ac- 
tion); Nolting v. Holt, 215 P. 281, 113 
Kan. 495, 31 A.L.R. 1117 (ejectment 
and partition). 


88. See statutory provisions; in- 
fra text and note 3; and infra § 177. 


89. In re Smith’s Estate, 242 N.Y. 
S. 464, 479, 186 Misc. 863. 


90. Iowa.—Wallace v. Wallace, 114 
N.W. 527, 137 Iowa 37, 126 Am.S.R. 
253, 14 L.R.A.N.S. 544, 15 Ann.Cas. 
faye le 


Mich.—Yanoff v. Yanoff, 211 N.W. 
735, 237 Mich. 383; Rabeke v. Baer, 
73 N.W. 242, 115 Mich. 328, 69 Am.S. 
ood 


Neb.—Schmidt v. State, 
679, 110 Neb., 504. 


N.M.—Grates v. Garcia, 148 P. 493, 
20 N.M. 158. 


N.C.—State v. Herman, 35 N.C. 502. 


[a] Rule applies to clear case of 
antenuptial conception where child 
was born during lawful wedlock. 
Wallace v. Wallace, 114 N.W. 527, 137 
Iowa 37, 126 Am.S.R. 253, 14 L.R.A.N. 
S. 544, 15 Ann.Cas. 761. 


91. Cal.—In ney Walker’s Estate, 
[70 C. J.—10] 


194 N.W. 
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181 P. 792, 180 Cal. 478; In re Mills’ 
Estate, 70 P. 91, 137 Cal. 298, 92 Am. 
Swe Use 


Mass.—Taylor v. Whittier, 138 N.E. 
6, 240 Mass. 514. 


N.H.—Corson v. Corson, 44 N.H. 
587; Parker v. Way, 15 N.H. 45. 


N.Y.—Chamberlain v. People, 23 N. 
Y. 85, 80 Am.D. 255; People v. Ontario 
County Ct. of Sess., 45 Hun 54; People 
v. Ontario Overseers of Poor, 15 Barb. 


286; Timmann v. Timmann, 142 N.Y. 
S. 298; Flint v. Pierce, 136 N.Y.S. 
1056; People v. Superintendent of 


Poor of Ontario County, 9 N.Y.St. 607. 


N.C.—Boykin vy. Boykin, 70 N.C. 
262, 16 Am.R. 776; State v. Pettaway, 
LONG. R623) 


Pa.—Tioga County v. South Creek 
Tp., 75 Pa. 483; Page v. Dennison, 1 
Grant 377; Com. v. Shepherd, 6 Binn. 
283, 6 Am.D. 449; Hasley v. Com., 11 
A. 220, 8 Pa.Cas. 230; Com. v. Reed, 
5 Phila. 528, 2 Pittsb. 470. 


Tex.—uU. S. Fidelity & Guaranty Co. 
¥, Henderson, (Civ.App.) 53 S.W.(2d) 
811. 


Wis.—Mink vy. State, 19 N.W. 445, 
60 Wis. 583, 50 Am.R. 386. 


Eng.—Russell v. Russell, [1924] 2 
A.C. 687; Rex v. Sourton, 5 A.&EB. 180, 
2 Harr.&W. 209, 6 N.&M. 575, 31 E.C.L. 
573, 111 Reprint 1134; Rex v. Luffe, 
8 East 193, 9 Rev.Rep. 406, 103 Re- 
print 316. 


RO Brown, [1925] 3 Dom.l.R. 


{a] “No rule of evidence is better 
settled than that husband and wife 
are alike incompetent witnesses to 
prove the fact of nonaccess while they 
lived together.’’ Shuman vy. Shuman, 
53 N.W. 455, 457, 83 Wis. 250 [quot 
In re Mills’ Estate, 70 P. 91, 938, 137 
Cal. 298, 92° Am.S.R. 175]. 


92. Schmidt v. State, 194 N.W. 679, 
110 Neb. 504; West v. Redmond, 88 
S.H34T, LT INsCi 442. 


Compare In re Findlay, 170 N.E. 
471, 253 N.Y. 1 [rev 2386 N.Y.S. 489, 
226 App.Div. 638] (to effect that there 
is a distinction between declarations 
separate from conduct, avowals of 
bastardy in the nature of mere con- 
fessions, and declarations in the form 
of verbal acts which characterize and 
color the family relations, and that 
there may be acts and conduct of one 
spouse toward the other, as part of a 
series of res geste, throwing light 
upon a question on which they could 
not directly testify). 


“The same principle which excludes 
the husband and wife as witnesses 
applies with greater force to their 
declarations, because in both the same 
public policy is conserved, and as to 
declarations there is the absence of an 
oath, no opportunity for cross-exam- 
ination, and no opportunity for the 
jury to observe the demeanor of the 
declarant, which are recognized tests 
of truth, and which would be present 
if the husband or wife was examined 
as a witness.’’ West v. Redmond, 88 
S.E. 341, 342, 171 N.C. 742. 


Indirect testimony generally see 
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wedlock,®! nor may others testify to the declarations 
of a spouse showing nonaccess,®? and the rule ap- 
plies no matter what the form of the proceedings or 
who may be the parties,®* although where the ques- 
tion of nonaccess arises in a case not involving the 
paternity of a child, the rule is inapplicable and ei- 
ther spouse, if otherwise competent, may testify as 
to nonaceess,?* the rule excluding a spouse’s evi- 


supra §§ 170-173. 


93. Wallace v. Wallace, 114 N.W. 
527, 137 Iowa 37, 126 Am.S.R. 253, 14 
L.R.A.N.S. 544, 15 Ann.Cas. 761; King 
v. Peninsular Portland Cement Co., 
185 N.W. 858, 216 Mich. 335; Rabeke 
v. Baer, 73 N.W. 242, 115 Mich. 328, 
69 Am.S.R. 567; Chamberlain v. Peo- 
ple, 23 N.Y. 85, 80 Am.D. 255; Page 
v. Dennison, 1 Grant (Pa.) 377. And 
see cases infra this note. 


“Tt is well settled that neither hus- 
band nor wife are competent to prove 
non-access during wedlock, whatever 
may be the form of legal proceedings, 
or whoever may be the parties there- 
to.” Chamberlain v. People, 23 N.Y. 
85, 88, 80 Am.D. 255. 


[a] Rule does not “depend upon 
the form of action, or the parties. On 
the contrary, it obtains whatever the 
form of legal proceedings, or whvever 
may be the parties.” Rabeke v. Baer, 
73 N.W. 242, 115 Mich. 328, 69 Am.S.R. 
567 [cit 1 Jones Evidence § 96, and 
quot King v. Peninsular Portland Ce- 
see Co., 185 N.W. 858, 860, 216 Mich. 


[b] Rule applied in particular pro- 
ceedings in, for or to: (1) Affiliation 
or bastardy see infra § 177. (2) Child 


desertion. Lambert v. State, (Tex. 
Cr.App.) 60 S.W.(2d) 460. (3) Dis- 
tribution of decedent’s estate. In re 


Walker’s Hstate, 181 P. 792, 180 Cal. 
478. (4) Divorce. Timmann v. Tim- 
mann, 142 N.Y.S. 298; Russell v. Rus- 
sell, [1924] 2 A.C. 687. (5) Ejectment. 
Goodright v. Moss, Cowp. 591, 98 Re- 
print ~1257. (6) Establish heirship. 
In re Mills’ Estate, 70 P. 91, 137 Cal. 
298, 92 Am.S.R. 175. (7) Habeas cor- 
pus. State v. Flynn, 193 N.W. 651, 
180 Wis. 556. (8) Partition. West v. 
Redmond, 88 S.H. 341, 171 N.C. 742. 
(9) Will contest. Taylor v. Whittier, 
138 N.B. 6, 240 Mass. 514. (10) Work- 
men’s compensation. King v. Penin- 
sular Portland Cement Co., 185 N.W. 
858, 216 Mich. 335; U. S. Fidelity & 
Guaranty Co. v. Henderson, (Tex.Civ. 
App.) “53 S.W.(2d) 811. 


94. Epstein v. Pennsylvania R. Co., 
122 S.W. 366, 143 Mo.App. 135. See 
Schmidt v. State, 194 N.W. 679, 110 
Neb. 504 (this rule does not preclude 
them from testifying concerning il- 
licit relations in actions of adultery, 
incest, divorce, or like cases not nec- 
essarily involving the illegitimacy of 
children born in lawful wedlock). 


_ {a] In action for personal injuries, 
it was competent for plaintiff to prove 
impotency as a result of the accident 
by testimony that since it occurred he 
had not been able to have intercourse 
with his wife and the rule forbidding 
either spouse to testify to nonaccess 
was not applicable, because: Se Lt 
would seem ty Cat yer lee they 
cases in which this matter of testi- 
mony as to nonaccess has been passed 
upon the legitimacy of children was 
involved, or they were cases between 
husband and wife for alleged unfaith- 
fulness or inattention to marital obli- 
gations, or the like. This is no pro- 
ceeding affecting the wife or in which 
she is involved with respect to the 
relations between her and her hus- 
band, no property rights of the hus- 
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dence of nonaccess has been held inapplicable on 
cross-examination,®® and it would seem that even | 
in a case where paternity is in issue, testimony of a 
spouse as to nonaccess should be permitted where 
the child would be legitimate irrespective of whether 
the first or second husband was its father.°®® 
courts broadly state that neither husband and wife,®* 
nor the adulterer,®® may testify that a child born in 
lawful wedlock is illegitimate, or expressly hold that 
the wife and mother is incompetent to testify either 


to nonintercourse with her husband or to the fact of 
99 


illicit intercourse with another, 


courts, while denying the competency of the spouses 
to testify to nonacecess of the husband, permit them 


band and wife inter sese or as to their 
children are involved, no question of 
legitimacy or of inheritance of the 
children is involved, and no disclosure 
of the relationship of husband and 
wife of such a character as renders it 
against public policy for either to 
testify, is presented by this case. We 
have been referred to no case in which 
the rule has been extended to cover 
cases such as the one at bar, where 
the husband, suing for damages, one 
of the elements of which was alleged 
impotency, has been excluded from 
testifying as to a fact which is a very 
strong element in the establishment 
of impotency. It seems to us that the 
plaintiff was competent to testify as 
to the fact.’’ Epstein v. Pennsylvania 
R. Co., 122 S.W. 366, 370, 1438 Mo.App. 
AS 


95. City of New York v. Neison, 
210 N.Y.S. 335, 124 Mise. 800. 


“The ruling, excluding questions 
having for apparent purpose support 
of the charge suggested for the de- 
fense that the condition resulted from 
illicit intercourse, is defended under 
the doctrine of the incompetency of 
husband or wife to give testimony of 
nonaccess of the spouses in order to 
show illegitimacy of the offspring. 
That doctrine originated in a dictum 
of Lord Mansfield, and the rea- 
son for the rule should be considered 
in determining its application. We 
think it ought not to be applied to 
prevent full cross-examination of a 
spouse who testifies to sustain a cause 
which depends upon legitimacy to 
support it.” City of New York v. 
Nelson, 210 N.Y.S. 335, 336, 124 Misc. 
800. 


96. See In re Wright’s Estate, 211 
N.W. 746, 749, 287 Mise. 375 (a pro- 
ceeding for determination of heirship 
where it appeared that a child had 
been born during the mother’s wed- 
lock with one Raby, although con- 
ceived prior to such marriage either 
by Raby or by one Wright, and where 
it further appeared that the mother 
was later divorced from Raby and 
married Wright, and where under the 
rule as to children born in lawful 
wedlock the child was legitimate if 
conceived by Raby, and under a stat- 
ute legitimizing bastards where par- 
ents marry after birth, the child was 
also legitimate if conceived by 
Wright. Under these circumstances 
the Chief Justice and two concurring 
judges held that Raby and the mother 
could testify to nonaccess of Raby, 
the first husband, thereby entitling 
the child to inherit as an heir of 
Wright the alleged father, because 
the child would be legitimate whether 
Raby or Wright was its father, but 
the other five judges, while agreeing 
with the first three that the case 
should be reversed for exclusion of 
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Some 


although other 


statements of the deceased mother as 
to the question of pedigree, also said 
that: “The testimony of Mr. Raby as 
to nonaccess or as to facts tending to 
establish nonaccess was properly re- 
jected’’). 

97. Md.—Scanlon v. Walshe, 31 A. 
498, 81 Md. 118, 48 Am.S.R. 488. 


Mich.—-King v. Peninsular Portland 
rent Co., 185. NaWs 858, 216 Mich. 
oO . 


N.Y.—In re Smith’s Estate, 242 N. 
Y.S. 464, 136 Mise. 863; In re Barthel’s 
Hstate, 177 N.Y.S. 565, 111° Mise. 727 
[aff 182 N.Y.S. 914]. 


Pa.—Dennison v. Page, 29 Pa. 420, 
72 Am.D. 644. 


Tex.—vU. S. Fidelity & Guaranty Co. 
v. Henderson, (Civ.App.) 53 S.W.(2d) 
eae! Meyer v. State, (Cr.) 41 S.W. 
632. 


“The law is settled that the testi- 
mony of neither the father nor the 
mother is admissible to prove the il- 
legitimacy of a child born to them in 
wedlock nor to establish any fact 
tending to show that the child is il- 
legitimate.” United States Fidelity & 
Guaranty Co. v. Henderson, (Tex.Civ. 
App.) 53 S.W(2d) 811, 813. 


“The mother or father of a child 
born in wedlock is properly precluded 
by public policy from asserting its 
illegitimacy. They will not be listen- 
ed to by any court. For reasons of 
public decency and morality, a mar- 
ried person cannot say that an off- 
spring is spurious.” In re Barthel’s 
Hstate, 177 N.Y.S. 565, 567, 111 Misc. 
eee 182 N.Y.S. 914, 192 App.Div. 


“Tt is contrary to public policy to 
allow parents to testify to the illegit- 
imacy of their children.” King v. 
Peninsular Portland Cement Co., 185 
N.W. 858, 859, 216 Mich. 335. 


“Tf a mother’s testimony is offered 
for the purpose of establishing her 
child to be illegitimate, it is not com- 
petent, and cannot be considered be- 
cause it is against public policy to 
allow her to bastardize her own 
child.” In re Smith’s Estate, 242 N. 
Y.S. 464, 479, 136 Mise. 863. 


“A wife cannot be asked ques- 
tions the answers to which would 
show the illegitimacy of their children 
born in wedlock.” Meyer v. State, 
(Tex.Cr.) 41 S.W. 632, 634. 


[a] Although marriage itself is in 
issue, a mother’s testimony, offered 
to prove her child illegitimate, to its 
detriment, is incompetent. In re 
Smith’s Hstate, 242 N.Y.S. 464, 136 
Misc. 868. See Shuman vy. Shuman, 
53 N.W. 455, 83 Wis. 250 (holding that 
the proceedings in an action for di- 
vorce, instituted by the husband 
showing the wife’s refusal of inter- 


[§ 176 


to give evidence of the access of another man. 


Effect of statutes. 
dered competent to testify in support of the illegiti- 
macy of offspring, by statutes providing that parties 
or persons shall not be excluded as witnesses by rea- 
son of interest.? 
sumption of legitimacy may be disputed only by hus- 
band or wife or a descendant of one or both, and 
that illegitimacy in such a case may be proved like 
any other fact, have been*construed as abrogating 
the common-law rule of incompetency and as permit- 
ting husband and wife to testify .to the fact of non- 
access,® although other authority construes such stat- 
utes as not changing the common-law rule, and ac- 


Husband and wife are not ren- 


Statutes providing that the pre- 


~ 


course, are not admissible in a sub- 
sequent proceeding affecting the prop- 
erty rights of a child begotten during 


the marriage to bastardize such 
child). 
98. Scanlon v. Walshe, 31 A. 498, 


81 Md. 118, 48 Am.S.R. 488. 


99. Grates v. Garcia, 148 P. 493, 
20 N.M. 158; U. S. Fidelity & Guar- 
anty Co. v. Henderson, (Tex.Civ.App.) 
53 S.W.(2d) 811. 


[a] For example, the mother 
could not testify that her children 
were those of another than her lawful 
husband. U. S. Fidelity & Guaranty 
Co. v. Henderson, (Tex.Civ.App.) 53 
S.W.(2d) 811. 


1. Wallace v. Wallace, 114 N.W. 
527, 187 Iowa 37, 126 Am.S.R. 253, 14 
L.RVA.N.Si> 544, °15 2Amn.€ass (761; 
Chamberlain vy. People, 23 N.Y. 85, 80 
Am ).D. 6255: 


“This does not mean that a spouse 
may not give testimony having a 
tendency to show the offspring to 
have been begotten by a third person, 
and under the decisions to which at- 
tention has been directed, the wife’s 
evidence of illicit connection with any 
person other than her husband and 
her admissions concerning the same 
are held to be admissible. That which 
in the interest of society and common 
decency is excluded is the testimony 
or declarations of either spouse of ac- 
cess or nonaccess as bearing on the 
inquiry whether the husband and wife 
have had sexual intercourse during 
the period involved in controversy. 
This suit for divorce is based, on the 
charge that defendant, when married, 
was with child by another than plain- 
tiff, and as it was born in wedlock, 
the declarations of defendant, con- 
tained in the affidavit, tending to show 
nonaccess of her husband during the 
period when, in the course of nature, 
it must have been conceived, were in- 
admissible, and on objection thereto 
should have been excluded. If, how- 
ever, the objection may not have been 
sufficiently specific, a point not raised 
in argument, her statements with 
reference to nonaccess are entirely 
uncorroborated, which, according to 
the early English authorities ruling 
that such evidence might be received, 
is held to be essential.’’ Wallace v. 
Wallace, 114 N.W. 527, 531, 137 Iowa 
37, 126 Am.S.R. 253, 14 L.R.A.N.S. 544, 
15 Ann.Cas. 761. 


2. In re Mills’ Wstate, 70 P. 91, 137 
Cal. 298, 92 Am.S.R. 175; Russell v. 
Russell, [1924] 2 A.C. 687. 


3. In re Wray’s Estate, 19 P.(2d) 
1051, 93 Mont. 525; State v. Fury, 205 
N.W.2 877, 538) NUDY 3/838 


[a] MIllustration.—Under Comp. L. 
(1913) §§ 7935 subd 5, 7936 subd 31, §§ 
4420, 4421, relating to legitimacy, and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 176-178] 


cordingly holds a spouse incompetent to testify to 
nonaeccess even under the statute.* 


Testimony in support of legitimacy. A mother is 
a competent witness in support of the legitimacy of 
her ehild.? © 


[§ 177] bb. In Bastardy Proceedings.® In ac- 
cordance with the general rule,’ it is ordinarily held 
that in the absence of contrary statute neither thé 
husband’ nor the wife and mother? may testify to 
nonaccess in affiliation or bastardy proceedings, al- 
though it has also been held that in a bastardy case 
involving illicit intercourse with a married woman, 
the woman is competent to prove the illicit inter- 
course,!° and that a mother is competent to show that 
her child was born before her marriage, and is a 
bastard, and that the child’s father was a person oth- 
er than her husband.++ 


Competency under particular statutory provisions. 
Under statutes making the mother a competent wit- 
ness in all cases of bastardy “unless she be legally 
incompetent in any case,” it has been held that the 
mother may not testify to the single fact of nonac- 
cess of her husband,’ although she may testify to 
any other fact tending to prove the illegitimacy of 
the child.1® Under statutes broadly providing that 
a bastardy proceeding may be brought on the relation 
of “any woman’ and that the mother of the child 
shall be a competent witness, it has been held that 
a married mother of a bastard may testify to the 
nonacecess of her husband.+* Under statutes provid- 
ing that illegitimacy may be proved like any other 
fact, it has been held that both husband and wife 
may testify to nonaccess so as to bastardize a child 
conceived before and born after dissolution of their 
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marriage,5 and under statutes broadly making all 
persons of sufficient understanding competent to tes- 
tify in all proceedings, husband and wife are com- 
petent to give evidence in filiation proceedings that 
the former is not the father of a child of the wife 
coneeived before dissolution of the marriage by di- 
vorce.t® Under statutes providing that a wife shall 
be competent except that she may not testify for or 
against her husband, it has been held that in bas- 
tardy proceedings a married mother of a bastard 
may testify to any facts and circumstances tending to 
show that the child was not begotten by her hus- 
band,1? the court apparently disregarding the gener- 
al rule excluding testimony of nonaccess and proceed- 
ing on the theory that the testimony of the wife not 
being for or against her husband, she was competent. 
Statutes giving a wife the right to testify to non- 
access in bastardy proceedings do not confer such 
right upon the husband, who remains incompetent in 
accordance with the general common-law rule.4§ Un 
der statutes expressly providing that in bastardy 
proceedings both the mother and her husband may 
testify to nonaceess, it is error to deny a filiation or- 
der for want of competent evidence of nonaccess 
where the wife and mother has testified to her hus- 
band’s nonaccess.1® 


[§ 178] (c) Fraud or Undue Infiuence. In the 
absence of contrary statute neither spouse is a com- 
petent witness for or against the other in proceed- 
ings involving a conveyance or transfer by one spouse 
in fraud of such spouse’s creditors,?° although a 
spouse may testify in such proceedings where his or 
her testimony is not in a legal sense for or against 
the other spouse.?! In asuit by creditors to set aside 
for fraud a mortgage of their debtor, the wife of the 


§ 4422, providing that presumption of 
legitimacy can be disputed only by 
husband or wife, or descendant of one 
or both of them, and making illegiti- 
macy in such case provable like any 
other fact, both husband and wife are 
competent witnesses to prove nonac- 
cess and establish illegitimacy of 
child conceived before but born after 
dissolution of marriage, regardless of 
§ 7871, relating to competency of hus- 
band and wife as witnesses. State v. 
Fury, 205 N.W. 877, 53 N.D. 333. 


4 Inre Mills’ Estate, 70 P. 91, 137 
Cal. 293, 92 Am.S.R. 175. 


[a] For example, the evidence is 
not rendered admissible by Civ. Code 
§ 195, which provides that the pre- 
sumption of legitimacy can be disput- 
ed only by the husband or wife, or 
the descendant of one or both of them, 
and that ‘illegitimacy in such case 
may be proved like any other fact.” 
In re Mills’ Estate, 70 P. 91, 137 Cal. 
298, 92 Am.S.R. 175. 


5. Warlick v. White, 76 N.C. 175; 
Moseley v. Hakin, 49 S.C.L. 324. 


6. Competency of mother general- 
ly and as affected by interest see Bas- 
tards § 113. 


7. See supra § 176. 


a Re Brown, [1925] 3 Dom.L.R. 
873. 


9. Kennedy v. State, 173 S.W. 842, 
ie ANkKe, tas) lus .A. 1986 vi Oba, Ang 
Cas.1917A. 1029; Bell v. Territory, 56 
P. 853, 8 Okl. 75; Re Brown, [1925] 3 
Dom.L.R. 873. 

10. People v. Ontario Overseers of 
Poor) 15y Barb. CNaY.)) 2865.) State ov. 
Pettaway, 10 N.C. 623; Com. v. Shep- 


r 


herd, 6 Binn. (Pa.) 283, 6 Am.D. 449; 
Com. v. Wentz, 1 Ashm. (Pa.) 269; 
Com. v. Connelly, 1 Browne (Pa.) 284; 
Com. v. Stricker, 1 Browne (Pa.) ap- 
pendix 47. See also Parker v. Way, 15 
N.H. 45 (to effect, in suit on note given 
in compromise of a bastardy com- 
plaint, that while the wife and mother 
is not a competent witness to prove 
nonaccess of her husband, if that fact 
has been proved by other and compe- 
tent evidence, she is then a competent 
witness to prove the criminal conver- 
sation). 


11. McDonald’s Appeal, 23 A. 892, 
147 Pa. 527. 


12. Scott v. State, 292 S.W. 979, 173 
Ark. 625; Liles v. State, 174 S.W. 1196, 
117 Ark. 408; Kennedy v. State, 173 
S.W. 842, 117 Ark. 113, L.R.A.1916B 
1052, Ann.Cas.1917A 1029. 


13. Liles v. State, 174 S.W. 1196, 
117 Ark. 408. 


14. Evans v. State, 74 N.H. 244, 75 
NB 652,15065 JInde 3695!) 2 EAIRVACN:S. 
619 and note, 6 Ann.Cas. 813; Cuppy 
v. State, 24 Ind. 389. 


15. State vy. Fury, 
Dont. 3 Be. 


16. State v. Soyka, 233 N.W. 300, 
181 Minn. 533. 


205 N.W. 877, 


17. State v. McDowell, 7 S.E. 785, 
101 N.C. 734. 
18. People v. Dile, 179 N.E. 93, 347 


Ill. 23 [rev 262 Ill.App. 324]. 


19. Commissioner of Public Wel- 
fare of City of New York, on Com- 
plaint of Heidinger, v. Zizzo, 260 N. 
Y.S. 169, 286 App.Div. 813. 


20. Lehman Dry Goods Co. v. Le- 
moine, 56 So. 324, 129 La. 382. 


[a] Tllustration.—In an action by 
a creditor for a personal judgment 
against the debtor, and for the setting 
aside of a payment by him to his wife 
in satisfaction of her paraphernal 
claims, the debtor is not a competent 
witness for or against his wife as to 
the identity of unpaid goods deliv- 
ered by him to his wife in payment. 
Lehman Dry Goods Co. v. Lemoine, 
56 So. 324, 129 La. 382. 


ey Iowa.—Adams v. Foley, 4 Iowa 


Miss.—Finch v. 
215 eLe8 a Missy ls Te 


N.J.—Stewart v. Johnson, 
Law 87 


N.Y.—Carstairs v. Spear, 194 N.Y.S. 
134, 201 App.Div. 418. 


Tenn.—Phenix F. & M. Ins. Co. v. 
Shoemaker, 31 S.W. 270, 95 Tenn. 72. 


[a] For example, (1) a wife is 
competent to prove her husband’s 
fraud if he cannot be indicted there- 
for. Stewart v. Johnson, 18 N.J.Law 
87. (2) “In suit to recover for breach 
of contract to purchase corn and to 
set aside conveyance of real estate by 
defendant to wife, testimony of wife 
held admissible with reference to con- 
sideration for conveyance of property 
to her; common-law rule relative to 
wife testifying against her husband 
being inapplicable in that, after con- 
veyance, husband could claim no in- 
terest in land.’” Finch v. Branham, 
114 So. 257, 148 Miss. 137. 


{b] Testimony of husband and 
fraudulent grantor.—Where husband 
voluntarily transferred property to 


Branham, 114 So. 


18 NJ. 
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debtor has been held not a competent witness as to 
communication made to her by the mortgagee, show- 
ing his knowledge of fraudulent intent m the mort- 
gagor.”* Under some statutes, in an action to set 
aside a conveyance by a husband to his wife, she 1s 
a competent witness to establish the consideration 
and the good faith of the transaction,?* and the hus- 
band is also a competent witness for his wife,?* al- 
though under other statutes the husband has been 
held incompetent to testify for his wife where she 
had previously testified.2> Under statutes broadly 
making the husband and wife incompetent to testify 
for or against each other without the consent of the 
non-testifying spouse, neither may testify against 
the other over objection 1n proceedings involving a 
conveyance or transfer in fraud of third party cred- 
itors,*° although where’the testimony is not against 
the other spouse either is competent without consent 
of the other.?? 


Under statutes expressly regulating competency 
in creditors’ proceedings and providing that neither 
husband nor wife shall be competent to testify for or 


his wife, testimony of the husband 
was competent for the purpose of 
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not change rule.—As Code Civ. Proc. 
§ 1881, declarés that’a husband cannot 


ie a 9 Oe in 
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[§§ 178-179 


against each other in any proceeding by a creditor to 
avoid or impeach any conveyance, sale or gift from 
the one to the other on the ground of fraud or want 
of jurisdiction, depositions of a debtor and his wife 
as to good faith are not admissible in such proceed- 
ings,?8 although where the statute has later been re- 
pealed and replaced by another making husband 
and wife generally competent in all proceedings, it 


‘would seem that either may testify against the oth- 


er in such a ease.?? 


Defrauded wife. A wife is competent to testify 
as to acts of fraud or undue influence by which she 
has been induced to part with her property or her 
rights with respect to her husband’s property.*° 


[§ 179] (d) Contradiction, Impeachment, or Cor- 
roboration of Other Spouse.*1 In proceedings to 
which neither is a party, it has been held that. one 
spouse is competent to contradict,*? or discredit?* 
the other spouse’s testimony, as by showing bias,** 
although other authority holds that the testimony of 
a husband or wife may not be introduced to impeach 
or discredit that of his or her spouse,?® and the hus- 


for valuable consideration, under 
Code Civ. Proce: § 486 (Rev. Code 


showing that the transfer was fraud- 
ulent, and the fraud participated in 
by his wife, for the purpose of de- 
feating his creditors. Carstairs x. 


Spear, 194 N.Y.S. 134, 201 App.Div. 
418. 
{c] Proof of independent facts.— 


In an action to set aside a deed from 
husband to wife as in fraud of credi- 
tors, while the husband and wife are 
not competent to testify as to the 
execution and delivery of such a deed 
four years before the husband’s in- 
solvency, the wife is competent to 
prove as an independent fact that the 
deed was in her possession from the 
time it was executed, without regard 
to the person from whom she obtained 
it. Phoenix F. & M. Ins. Co. v. Shoe- 
maker, 31 S.W. 270, 95 Tenn. 72. 


22. Perrin v. Johnson, 16 Ind. 72. 


23. Payne v. Miller, 103 Ill. 442; 
Blanchard y. Moors, 48 N.W. 542, 85 
Mich. 380. ’ 


[a] Under statutory exception per- 
mitting wife to testify as to separate 
property she may testify respecting 
the consideration for a conveyance by 
her husband to her of real estate in 
a creditors’ suit to set aside such con- 
veyance as fraudulent. Payne v. Mil- 
ler, 103 Ill. 442. 


24. Fleming v. Weagley, 32 I1l.App. 
183. 


25. Schweitzer’s Trustee v. Schweit- 
zer, 35 S.W.(2d) 3, 237 Ky. 159: 


fa] TIllustration.—In action to set 
aside bankrupt’s allegedly fraudulent 
transfer to wife, who testified, bank- 
rupt was incompetent witness for 
wife under code provisions to the ef- 
fect that one but not both may tes- 
tify in actions as to separate prop- 
erty. Schweitzer’s Trustee v. Schweit- 
zer, 35 S.W.(2d) 8, 237 Ky. 159. 


26. Marple v. Jackson, 193 P. 940, 
U4 Cals 411s, uirstyNat, Bank, jv. 
Ranger, 193 P. 788, 49 Cal.App. 447; 
Rathbone v. Maltz, 118 N.W. 991, 155 


Mich. 306; Blanchard v. Moors, 48 N. 
W. 542, 85 Mich. 380; Ingersoll v. 
Odendahl, 162 N.W. 525, 1386 Minn. 


428; Churchill & Alden Co. v. Ramsey, 
172 N.W. 779, 42 S.D. 238. 


[a] Communication statute does 


be examined for or against his wife 
without her consent, a husband can- 
not be called in an action to set aside 
as fraudulent transfers to his wife, 
on the theory that subdivision 1, de- 
elaring that a husband without con- 
sent of the wife cannot be examined 
as to any communication during ’mar- 
riage made the husband competent as 
to other matters. First Nat. Bank v. 
Ranger, 193 P. 788, 49 Cal.App. 447. 


[b] In judgment creditor’s suit 
against judgment debtor and his wife 
to reach the proceeds of real estate 
conveyed by the debtor to a third per- 
son, and by the latter’s executors to 
the debtor’s wife and since sold by the 
wife, the deposition of the debtor, 
taken under Comp. L. §§ 10837-10851, 
before the commencement of the suit, 
and after the return of execution un- 
satisfied, is inadmissible as against 
the wife without her consent, .since 
neither husband nor wife can be a 
witness against the other without the 
other’s consent. Rathbone vy. Maltz, 
118 N.W. 991, 155 Mich. 306. 


[c] Where a wife sought to enjoin 
sale of property claimed by her under 
execution against her husband, he 
might not, against her objection, tes- 
tify for defendants concerning deliv- 
ery of deed by him to her, claimed to 
have been made to defraud creditors, 
under Code Civ. Proc. § 1881 subd 1, 
forbidding husband to be examined 
for or against the wife without her 


consent. Marple v. Jackson, 193 P. 
940, 184 Cal. 411. ; 
[d] Not compellable-—In action 


against husband and wife to set aside 
deed to wife, she cannot be compelled 
to testify. Ingersoll v. Odendahl, 162 
N.W. 525, 136 Minn. 428. 


27. Churchill & Alden Co. v. Ram- 
sey; 272) NiW. .WA9s 42) S.DiP23.6/ See 
Leonard v. Green, 16 N.W. 399, 30 


Minn. 496 (to effect that wife would 
have been a competent witness, with- 
out the husband’s consent, for plain- 
tiff in creditors’ suit against both if 
husband, who had no real interest, 
had not been a party). 


{a] TIllustration.—In an action to 
set aside a conveyance from husband 
to wife as fraudulent, defendants’ the- 
ory being that property was conveyed 


[1919] § 2717), cross-examination of 
the wife by plaintiff was not improper 
as compelling her to testify against 
her husband, since she was testifying 
only against herself, but cross-exam- 
ination of the husband was improper, 
as compelling him to testify against 
his wife. Churchill & Alden Co. v. 
Ramsey, 172 N.W. 779, 42 S.D. 23. 


28. Eason v. Lyons, 76 S.E. 957, 
114 Va. 390; Atkinson v. Solenberger, 
U2 SHB wU2T wl t2sVia.. 667: 


[a] Effect of crogs bill.—In a suit 
by a creditor to set aside a convey- 
ance by a husband to his wife as 
fraudulent, the wife’s answer was not 
a cross bill beginning a new and dis- 
tinct Suit, so as to render her husband 
and herself competent witnesses de- 
spite Code (1904) § 33846a, making 
husband and wife incompetent in pro- 
ceedings to set aside fraudulent con- 
veyances. Eason v. Lyons, 76 S.E. 
957, 114 Va. 390. 


29. See First Nat. Bank v. House, 
133 S.E. 664, 145 Va. 149 (giving his- 
tory of statutes)» 


30. De Ruiter v. De Ruiter, 62 N.E. 
100, 28 Ind\App. 9, 91 Am.S.R. 107; 
Vicknair v. Trosclair, 12 So. 486, 45 
La.Ann. 373. 


31. Competency of spouse for pur- 
poses of rebuttal see supra § 174. 


Cross-examination of spouse testi- 
fying for other spouse under statutes 
making one spouse competent for but 
not against the other see supra § 161. 


Competency of third persons to im- 
peach husband or wife by proof of 
contradictory statements or otherwise 
see infra V—D. ; 


32. Stein v. Bowman, 13 Pet. (U. 
S.) 209, 10 L.Ed. 129; State v. Parrott, 
79 N.C. 615; Clubb v. State; 14 Tex. 
App. 192. 


33. Ware v. State, 35 N.J.Law 553. 
34. Cornelius v. State, 12 Ark. 782. 


_[a] Wife is competent to show 
bias on the part of her husband. Cor- 
nelius v. State, 12 Ark. 782. 


35. In re Francis, 1 City Hall Rec. 
(N.Y.) 121; Roach v. State, 41 Tex. 
261; Vickers v. State, 242 S.W. 1032, 
92 Tex.Cr. 182. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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8§ 179-182 


band of the victim of an alleged rape or assault has 
been held incompetent to testify in diseredit of the 
wife’s testimony on trial of the alleged rapist.°® 
Where both spouses testify, the testimony of one 
may go in corroboration of that of the other,?? and 
for purposes of corroboration the testifying husband 
and wife are regarded as two separate witnesses and 
not as one person or witness.** 


[§ 180] (10) Testimony in Particular Actions or 
Proceedings—(a) Interlocutory or Collateral Pro- 
ceeding. It has been held that the rule prohibiting 
husband and wife to testify for or against each oth- 
er does not preelude the introduction of the affidavit 
or testimony of one spouse in the suit of the other 
on a motion or other interlocutory or collateral mat- 
ter;?° but there is also authority for the view that 
even in a collateral proceeding one spouse cannot give 
testimony tending to show that the other has ecommit- 
ted a crime,*® although it has also been held that in 
‘a suit in which neither spouse is a party one can be 
asked a question for the purpose of disgracing the 
other, when the matter inquired into is not an indict- 
able offense.*t ; 


[§ 181] (b) Proceeding before Grand Jury.‘? 
Where a spouse is incompetent to testify for or 
against the other spouse in a criminal prosecution,** 


fa] Husband may not impeach 


WITNESSES 


Md.—Classen v. Classen, 57 Md. 510. 
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such incompetency operates to exclude such spouse 
from testifying in proceedings before a grand jury.*# 


[§ 182] (c) Civil Actions—aa. Between Husband 
and Wifc—(aa) In General. Under some decisions. 
and statutes, husband and wife have been held com- 
petent witnesses in actions or proceedings between 
them,*® at least where their interests were really con- 
flicting,*® although where there was no genuine con- 
flict of interest, competency has been denied.** Un- 
der statutes providing that husband and wife may 
be introduced by each other as witnesses in all cas- 
es, Civil or criminal, and shall be competent witnesses 
in their own behalf, as against each other, in all 
controversies between them, a husband may not tes- 
tify against his wife in a suit between her and a 
third person,*® competency existing only where there 
is a controversy between them.*® Husband and wife 
have been held competent witnesses, in proeeedings 
between them, under married women’s acts,°° and 
separate property acts,>+ and a statute forbidding 
husband and wife to testify “against each other” 
does not render the testimony of a wife ineompetent 
in support of a claim filed by her against her hus- 
band’s estate in bankruptey.°? Under other deci- 
sions and statutes, husband and wife have been held 
incompetent as witnesses in actions between them,>* 


to suits by third persons, and even if 


wife.—On prosecution of one for an of- 
fense against a child, the husband of 
the child’s mother could not testify 
for the purpose of impeaching the 
credit of his wife, as first witness, 
for truth and veracity. Roach v. 
State, 41 Tex. 261. 


[b] Wife may not impeach hus- 
tand.—Where two men witnesses ap- 
peared against a defendant accused 
of subornation of perjury, and counsel 
for defendant offered to prove that 
such witnesses were lying by oppos- 
ing testimony of the wives of the 
witnesses, the court denied their com- 
petency on the ground that it was 
against public policy to permit a wife 
to impeach the testimony of her hus- 
band either directly or indirectly, say- 
ing that to permit such testimony 


would infringe domestic peace. In 
re Mrancis, 4 City Hall) Rec. v GY.) 
ms 

36. McCombs v. State, 8 Ohio St. 
6438. 

87. Haskins v. People, 16 N.Y. 344. 

88. Fredericks v. Hanover F. Ins. 


Co (Pa Dist 109, 20 Pa,Co; 26. 


S$9. Laing v. Titus, 18 Abb.Pr. (N. 
Y.) 388; Com. v. Reid, 8 Phila. (Pa.) 
385, 1 Leg.Gaz. 182. 


40. Rice v. Rice, (N.J.Ch.) 18 A. 
A457; State v. Wilson, 31 N.J.Law 77 
(holding this to be true, although the 
spouse has already been tried for such 
crime and acquitted). 


41. Ware v. State, 35 N.J.Law 553; 
Den ex dem. Stewart v. Johnson, 18 N. 
J.Law 87 ’ 


42. Incompeétency on trial of testi- 
mony of spouse given before grand 
jury see supra § 172. 


43. See supra § 145 text and note 
69. 


44, People v. Bladek, 102 N.E. 243, 
259 Ill. 69; State v. Smith, (Iowa) 245 
N.W. 309; Molyneux v. Willcockson, 
137 N.W. 1016, 157 Iowa 39, 41 L.R.A. 
NGS? P2132 


45. Ark.—Comstock v. Comstock, 
225 S.W. 621, 146 Ark. 266. 


‘ 
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Mo.—Darrier v. Darrier, 58 Mo. 222. 


N.Y.—Minier v. Minier, 4 Lans. 421; 
People v. Mercein, 8 Paige 47 [rev on 
other grounds 8 Hill 399, 38 Am.D. 
644]. 


Pa.—Dorsett v. Dorsett, 75 A. 593, 
226 Pa. 334. But compare Johnson v. 
Watson, 27 A. 772, 157 Pa. 454 (holding 
that, in a replevin suit by a husband 
against his wife’s sister to recover 
household goods, where defendant de- 
nied ownership and claimed that the 
goods were owned by plaintiff's wife, 
and the wife came into court in sup- 
port of her own claim of ownership, 
plaintiff was not competent to testify 
as to ownership because he would 
then be testifying as to an issue be- 
tween himself and his wife). 


$.C.—Graydon v. Graydon, 147 S.E. 
749, 150 S.C..117. 


W.Va.—Zane v. Fink, 18 W.Va. 693; 
Hill v. Proctor, 10 W.Va. 59. 


46. Spitz’s Appeal, 14 A. 776, 56 
Conn. 184, 7 Am.S.R. 308. 

47. Anderson v. Snyder, 21 W.Va. 
632. 

[a] Where real controversy is be- 
tween spouses and third person, the 
spouses are not competent for or 


against each other, although they 
stand on the record as opvosing par- 


ties. Anderson v. Snyder, 21 W.Va. 
632. 
48. Spencer y. O’Bryant, 106 So. 6, 


140 Miss. 474. 


[a] The statute “does not author. 
ize the one spouse to testify against 
the other except in controversies be- 
tween them.” Spencer y. O’Bryant, 
106 So. 6, 7, 140 Miss. 474. 


49. Strauss v. Hutson, 61 So. 594, 
104 Miss. 637. 


50. Comstock v. Comstock, 225 S. 
W. 621, 146 Ark. 266. 


{a]  MTllustration.—Although Kirby 
& C. Dig. § 3406 subd 8 declares a 
husband and wife incompetent to tes- 
tify for or against each other, yet 
such statute probably had reference 


it did not, as the Married Women’s 
Acts of 1915 (LL. [1915] p 684) and 
1919 (L. [1919] p 36) have removed 
from married women all their com- 
mon-law and statutory disabilities, so 
that they may sue their husbands, a 
husband or wife in litigation between 
the spouses is a competent witness for 
or against the other. Comstock v. 
Comstock, 225 S.W. 621, 146 Ark. 266. 


51. Dorsett v. Dorsett, 75. A. 593, 
226 Pa. 334. Compare In re Cheska, 
90 Pa.Super. 410 (holding, in a pro- 
ceeding by a husband to set aside 
a decree declaring the wife feme sole 
trader, that the husband cannot tes- 
tify against the wife). 


[a] Statute providing that either 
husband or wife shall be a competent 
witness in proceedings brought to pro- 
tect or recover the separate property 
of either is broad enough to make 
the husband a competent witness on a 
bill by him against his wife to compel 
a conveyance of land belonging to 
him, but standing in her name. Dor- 
sett v. Dorsett, 75 A. 598, 226 Pa. 334. 
But see Heckman y. Heckman, 64 A. 
425, 215 Pa. 203, 114 Am.S.R. 953 
(holding that such statute does not 
make plaintiff or defendant a com- 
petent witness in a suit by a wife 
against her husband to cancel a deed 
and compel a reconveyance of her 
separate property). 


52. In re Domenig, 128 F. 146. See 
Sunderland’s HWstate, 14 Pa.Dist. 257 
(a wife is competent to testify in sup- 
port of a claim as creditor of her hus- 
band on distribution of his estate fol- 
lowing assignment, since the husband 
is not disputing the wife’s claim and 
therefore she is not a witness 
“against” him). 


53. Ky.—Cisco v. Cisco, 199: S.W. 
1057, 178 Ky. 745. 


La.—Gastauer v. Gastauer, 58 So. 
1012, 181 La. 1; Cooley v. Cooley, 38 
La.Ann, 195. 


Mo.—White v. White, (App.) 1 | 
W. 1004. ee ae 


Neb.—Reed v. Reed, 98 N.W. 76, 76 
Neb. 775; Bohner vy. Bohner, 64 N.W. 


150 [70 C.J.] 


although it has been held that, whére one spouse is 
merely a nominal party, the other may testify.°* 


[§ 183] (bb) Annulment of Marriage.®> In the 
absence of statutory authority, husband and wife are 
incompetent to testify for or against each other in 
annulment proceedings,°® although where it appears 
by competent evidence that one of the parties had a 
living spouse at the time of the alleged marriage, so 
that such alleged marriage was in fact void, the par- 
ties to the annulment proceedings become competent 
as witnesses,*? although the spouse of the married 
Under statutes providing 
that husband and wife are incompetent to testify for 
or against each other, in proceedings for annulment 
where the facts would not justify declaring the mar- 
riage void ab initio, although they might warrant 
a decree avoiding it, the relation of marriage exists 


party is incompetent.°® 


700, 46 Neb. 204; Skinner v. Skinner, 
57 N.W. 534, 38 Neb. 756. 


Va.—Crabtree v. Dunn, 11 S.E. 1053, 
86 Va. 953. 

[a] In suit by wife for separation 
of property, the husband and wife are 
incompetent witnesses. Gastauer v. 
Gastauer, 58 So. 1012, 131 La. 1. 


{[b] Testimony of second wife in 
suit by divorced wife to recover of 
her former husband for support of a 
child was properly excluded. White 
v. White, (Mo.App.) 180 S.W. 1004. 


54. Buckingham v. Roar, 63 N.W. 
398, 45 Neb. 244. 


55. Effect of annulment on com- 
petency of “spouse” generally see 
supra § 152. 


56. Lenoir v. Lenoir, 24 App.D.C. 
160; Bassett v. Bassett, 9 Bush (Ky.) 
696. 


57. Remann v. Remann, 17 Pa.Dist. 
864, 84 Pa.Co. 495. 


58. Remann v. Remann, supra. 


59. Lacoste v. Guidroz, 16 So. 8386, 
47 La.Ann. 295. 


60. See infra § 184. 


61. Foss v. Foss, 12 Allen (Mass.) 
26. 


[a] Libel for annulment is “di- 
vorce suit” within the meaning of the 
statute. Foss v. Foss, 12 Allen 
(Mass.) 26. 


62. Effect of divorce on compe- 
tency of spouse see supra § 152. 


63. See infra text and note 73 et 
seq. 

64. D.C.—Bergheimer v. Bergheim- 
en pliApp.D:C.(381;, Burdette y.esur- 
dette, 13 D.C. 469 (stating, however, 
that under a rule of court there is one 
exception permitting husband or wife 
to testify, on a reference to take proof 
of facts charged in a petition for a 
divorce from bed and board, as _ to 
cruel or inhuman treatment occurring 
when no third persons were present). 
Compare District of Columbia case 
infra note 73. 


Fla.—McGill v. McGill, 19 Fla. 341. 
La.—Daspit v. Ehringer, 32 La.Ann. 
rie Dillon v. Dillon, 32 La.Ann. 
Me.—Dwelly v. Dwelly, 46 Me. 377. 
Miss.—Anonymous, 58 Miss. 15. 
Pr sea v. Cornish, 56 Tex. 
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behbalf.§+ 


VEt., 649. 


[a] Consent cannot legalize recep- 
tion of testimony of a spouse in a 
divorce suit. Daspit v. Ehringer, 32 
La.Ann, 1174. 


[b] Exception allowing’ wife to 
testify to acts of violence in criminal 
prosecutions (sea infra §.200) does 
not apply in divorce suits, the wife 
being incompetent to testify even as 
to such acts committed on her person 


by her husband. Anonymous, 58 
Miss. 15. 
[ec] In Kentucky (1) prior to an 


amendment of the code in 1912, hus- 
band and wife were generally incom- 
petent to testify against each other in 
divorce proceedings (Boreing v. Bore- 
ing, 71 S.W. 4381, 114 Ky. 522, 24 Ky.L. 
1288; Lambert v. Lambert, 63 S.W. 
614, 23 Ky.L. 592; Fightmaster v. 
Fightmaster, 60 S.W. 918, 22 Ky.L. 
1512), (2) including the issue of cruel- 
ty, where divorce was sought on that 
ground (Fightmaster v. Fightmaster, 
supra). (3) But under an amend- 
ment adopted in 1912 (Wermeling v. 
Wermeling, 288 S.W. 1050, 217 Ky. 
126) and elsewhere considered (see in- 
fra § 185), either may testify on the 
single issue of cruelty (see infra § 
185). 


65. Litowich v. Litowich, 19 Kan. 
451, 27 Am.R. 145; Selders v. Selders, 
58 P. 1038, 9 Kan.App. 428; Shepherd 
v. Shepherd, 45 P. 658, 4 Kan.App. 
546; London v. London, 277 S.W. 287, 
All Beye 20 1, 


[a] Statutes permitting testimony 
of spouses in divorce action do not 
render them competent witnesses in 
separate and aistinct actions for ali- 
mony. Selders v. Selders, 58 P. 1038, 
9 Kan.App. 428; London v. London, 
277 S.W. 287, 211 Ky. 271. 


66. See supra § 145. 
67. Dwelly v. Dwelly, 46 Me. 377, 
390; Anonymous, 58 Miss. 15, 21; 


Manchester v. Manchester, 24 Vt. 649, 


650. 


“There is no class of cases to which 
this rule of public policy applies with 
more force, than to these proceedings 
for divorce.” Manchester v. Manches- 
ter, Supra. 


“The reason why the common law 
excluded husband and wife as wit- 
nesses against each other applies as 
strongly to divorce suits as to any 
other, and we feel no disposition to 
relax the rule in order to facilitate the 
granting of divorces, for which there 
now seem to be as many favoring 
agencies as are consistent’ with the 


Vt.—Manchester v. Manchester, 24 


[§§ 182-184 


so far as to make the parties incompetent as witness- 
es.°® Under statutes making one party a competent 
witness for himself or the other party in a “divorce 
suit,’°° a husband suing for annulment of his mar- 
riage has been held competent to testify in his own 


[§ 184] (cc) Divorce*? and Related Proceedings 
—aaa. In General. 
sence of statute changing the rule,®*? husband and 
wife have been held incompetent witnesses in their 
suits for divorce,** or for alimony,®® the general com- 
mon-law rule of exclusion®® being deemed to apply as 
strongly to a divorcee suit as to any other,®* and it 
has been held that the incompetency of husband and 
wife as witnesses in divorcee suits is not altered by 
statutes removing the disability arising from the fact 
of being a party or interested in the attion,®*® divorce 


At common law and in the ab- 


welfare of society.” Anonymous, 


supra. 


“Tf it be said that a libel for di- 
vorce is a proceeding of such a char- 
acter, as to show that the domestic 
relations, as between the parties, have 
already been sundered; and that that 
mutual confidence and peace in the 
conjugal and family relation, which 
the law aims to promote for the public 
good, has been destroyed, so that rea- 
sons of public policy no longer re- 
quire the parties to be excluded from 
testifying in such a case, the answer 
is, that no case can be found where 
such has been held to be the law. 
The parties to a libel for divorce, have 
always been excluded as witnesses, 
prior to the statutes before cited; and 
the law will not now permit such a 
state of things to be presumed as will 
justify their admission. The filing of 
a libel is but the act*of one party; 
and its allegations, as to the relations 
subsisting between the husband and 
wife, (for they continue to be such 
until the prayer of the libel is grant- 
ed,) must be proved before the Court 
can act upon them, for any purpose, 
but that of notice to the adverse par- 
ty, in arriving at the judgment to be 
given. The result is, that the excep- 
tion to the admission of the libellant 
as a witness, is well taken, and a new 
trial must be granted.” Dwelly v. 
Dwelly, supra. 


68. D.C.—Burdette v. Burdette, 13 
D.C. 469. 


Me.—Dwelly v. Dwelly, 46 Me. 377. 
58 Miss. 15. 
dy GUE i os v. Stafford, 41 Tex. 


Miss.—Anonymous, 


Vt.—Manchester v. Manchester, 24 
Vt. 649. 


[a] Tlustration—Under a statute 
providing that in any suit, action, or 
other proceeding the parties thereto 
and all persons interested therein 
shall, except as provided in a follow- 
ing section, be competent and compel- 
lable to testify viva voce or by deposi- 
tion, and under a following section to 
the effect that nothing in the preced- 
ing section shall render a husband or 
wife competent or compellable to give 
evidence for or against the other in 
any criminal proceeding or in any 
proceeding instituted in consequence 
of adultery, in a suit for divorcee a 
vinculo the petitioning wife is not a 
competent witness in her own behalf 
whether adultery or some other cause 
is charged as the ground for divorce, 
Burdette v. Burdette, 13 D.C. 469. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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being regarded as a matter sui generis and not af- 
fected by general statutes applicable to ordinary cas- 
es,°® nor by statutes removing incompetency of a 
spouse to testify for the other spouse,’° nor by stat- 
utes permitting husband and wife to testify for or 
against their separate interests in any case where 
they may be joined as plaintiffs or defendants and 
have a separate interest,’+ nor by statutes providing 
that the husband or wife of a party to a suit or pro- 
ceeding, or who is interested in the issue to be tried, 
shall not be incompetent to testify therein except 
as to confidential communications.“ But under the 
influence of judicial necessity or legislative enact- 
ment, it is now generally held that husband and wife 
are as a rule competent witnesses against each other 
in divorce proceedings,’? although not necessarily 
compellable against the objection of the testifying 
spouse,‘* and it has also been held that one spouse 
is a competent’™® and compellable’® witness for the 
other, and that either party may be compelled to tes- 
tify as under ecross-examination for the other,” and 
under controlling decisions and statutes, husband or 
wife in divorce actions has been held competent to 
testify as to abandonment or desertion,*® cruelty,?? 
fact of marriage,®° impotence, intoxication,®? or 


69. Bergheimer v. Bergheimer, 17] E. 328, 107 Ohio St. 510. 
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nonaceess.83 But it has been said that the right 
of a spouse to testify at all in a divorce proceeding is 
statutory,’4 and is limited to the exceptions named 
in the statute.6° Statutes broadly providing that 
husband and Wife shall be competent to testify for or 
against each other are not modified as to competency 
of such witnesses in divorce proceedings by other 
statutes forbidding the egrantmg of a divorcee on 
the unsupported petition of either husband or wife,®® 
so that under such statutes, when construed one in 
the light of the other, husband and wife are compe- 
tent witnesses in divorce suits.$? 


Effect of “divorce” statutes on competency in oth- 
er proceedings. Statutes providing that neither hus- 
band nor wife shall be “competent or permitted to 
testify against each other” except in certain pro- 
ceedings for divorce limit to actions for divorcee the 
competency of a wife to testify against her husband 
in civil proceedings not falling within the exceptions 
of later statutes;*® under such statutes a husband 
may not testify against his wife in a proceeding oth- 
er than for divorce,®® and if effect be given to the 
words “or permitted,” in all civil cases other than 
for divoree a wife’s testimony against her husband 


lege to decline to give testimony of a 
certain kind, but that, where he did 


App.D.C. 381. 
70. Anonymous, 58 Miss. 15. 
71. Dillon v. Dillon, 32 La.Ann. 643. 


[a] In wife’s suit for separation 
and ultimate divorce ‘the husband and 
wife clearly are not joined as plain- 
tiffs or defendants in this case, and 
therefore do not fall within the terms 
of the exception,” and are rendered 
incompetent as witnesses by code pro- 
vision making spouses generally in- 
competent to testify for or against 
each other. Dillon v. Dillon, 32 La. 
Ann. 648, 645. 


aoe Cornish vy. Cornish, 56 Tex. 564, 
tay, 


“We are of opinion that this statute 
does not give parties to divorce suits 
the right to testify in their own be- 
half. To permit such an innovation 
upon sound public policy and the 
salutary principles of the common 
law, the statute must be clear and ex- 
plicit.” Cornish vy. Cornish, supra. 


73. Ark.—Scarborough v. Scar- 
borough, 14 S.W. 1098, 54 Ark. 20; 
Brown v. Brown, 38 Ark. 324. 


7 ge rp aie | y. Anthony, 5 Colo. 
348. 


D.C.—Harly v. Early, 49 App.D.C. 
123, 261 F. 1003. Compare District of 
Columbia cases supra note 64. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Castello v. 
Castello, 41 Ga. 613. 

Ind.—Smith v. Smith, 77 Ind. 80. 
Contra Morse v. Morse, 25 Ind. 156. 


Mass.—Foss v. Foss, 12 Allen 26. 


Mo.—Berlin vy. Berlin, 52 Mo. 151; 
Moore v. Moore, 51 Mo. 118; Maget 
v. Maget, 85 Mo.App. 6. 

N.J.—Wood v. Wood, (Ch.) 62 A. 
429; Schaab v. Schaab, 57 A. 1090, 
66 N.J.Eq. 334. 


N.Y.—Chamberlain v. People, 23 N. 
WY, 85,780 Am.D. 255; P———— vv. 
P= DAO ww. Bran toitia » Kirbiyeuive 
Kirby, 1 Paige 261. Contra Lincoln vy. 
Lincoln, 29 N.Y.Super. 525. 


. N.C.—Nelson v. Nelson, 149 S.E. 585, 
197 N.C. 465. 


Ohio.—McEntire v. McEntire, 140 N. 


Pa.—Seitz v. Seitz, 32 A. 578, 170 Pa. 
71; Hedderson v. Hedderson, 35 Pa. 
Super. 629; Bronson v. Bronson, 8 
Phila. 261. 


Tenn.—Gardner v. Gardner, 58 S.W. 
842, 104 Tenn. 410, 78 Am.S.R. 924; 
aon Yael v. M——, 2 Tenn.Ch.App. 


Tex.—Fasken v. Fasken, 260 S.W. 
698, 701, 113 Tex. 464. 


Wis.—Hays v. Hays, 19 Wis. 182. 


74 Loudon vy. Loudon, (N.J.) 168 
A. 840. 


taj Mlustration. — So much of a 
wife’s bill of particulars as relates to 
her husband’s petition for divorce 
should not be admitted in evidence 
over the wife’s objection, under °2 
Comp. St. (1910) p 2222 § 5, as she is 
not compellable to testify against her 
husband. Loudon y. Loudon, (N.J.) 
168 A. 840. 


75. Hague v. Hague, 96 A. 579, 85 
N.J.Eq. 537; Schaab v. Schaab, 57 A. 
1090, 66 N.J.Eq. 334. ' 


[a] Husband is competent witness 
for his wife in a divorce suit. Hague 
y. Hague, 96 A. 579, 85 N.J.Eq, 537 
[rev 95 A. 192, 84 N.J.Eq. 674]. 


[b] Wife is competent witness of 
her own adultery when called by 
plaintiff husband and may voluntarily 
testify thereto. Schaab v. Schaab, 57 
A. 1090, 66 N.J.Eq. 334. 


76. McCauley v. McCauley, 103 A. 
20, 88 N.J.Hq. 392. 


[a] It is: not objectionable, al- 
though somewhat unusual, for the 
petitioner in a divorce suit to subpcena 
defendant to testify, and if defendant 
did refuse to testify, she could be 
compelled to do so. McCauley v. Mc- 
Cauley, 103 A. 20, 88 N.J.Eq. 392. 


77. Boeck v. Boeck, 161 P. 576, 29 
Idaho 639; Costello v. Costello, 43 A. 
240, 191 Pa. 379. See Bauer v. Bauer, 
142 N.W. 1074, 177 Mich. 169 (holding 
that, if a husband had been in court, 
he could have been compelled to tes- 
tify by his wife in her suit for di- 
vorce, as there is no rule giving the 
husband and wife in a divorce case 
the right to refuse to testify, as dis- 
tinguished from the statutory privi- 


not personally appear in court, and 
had not been subpcenaed, the wife was 
not entitled to an order for his appear- 
ance). Contra Bronson v. Bronson, 
8 Phila. (Pa.) 261. 


78. Nelson v. Nelson, 149 S.BE. 585, 
197 N.C. 465; Fasken v. Fasken, (Civ. 
App.) 260 S.W. 698 [certified questions 
answered 260 S.W. 701, 113 Tex. 464]. 


79. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. 


[a] For example, a wife filing a 
cross action for divorce for cruel 
treatment to her husband’s action on 
the same ground may testify to cruel 
treatment. Lowry v. Lowry, 153 S.E. 
Le LOG ary SA9 ee 70) Asnees BASS 


Competency under statutes express- 
ly relating to cruelty see infra § 185. 


&0. Suffin v. Suffin, 104 N.Y.S. 839, 
119 App.Div. 852; Bissell v. Bissell, 
55 Barb. (N.Y.) 325, 7 Abb.Pr.N.S. 16; 
Weichel v. Weichel, 15 Pa.Co. 606; 
Burke v. Burke, 1 Lack.Jur. (Pa.) 12. 


81. Barringer v. Barringer, 69 N. 
(Gn FWA 


82. Smith vy. Smith, 77 Ind. 80. 


83. Loudon y. Loudon, (N.J.) 168 
A. 840. é , 


Competency to testify as to nonac. 
cess and legitimacy of children gen- 
erally see supra § 176. 


84 Biers v. Biers, 142 N.Y.S. 128, 
156 App.Div. 409. 


85. Biers v. Biers, supra. 


Statutes as to competency in re. 
spect of: 


Adultery see infra § 186. 
Cruelty see infra § 185. 


86. Early v. Harly, 49 App.D.C. 123, 
261. .F. 10038. 


87. Early v. Early, supra. 


[a] Divorce statute\relates only to 
weight of evidence and not to the com- 
petency of witnesses. Harly v. Early, 
49 App.D.C. 123, 261 F. 1003. 


ae Barber’s Petition, 17 Pa.Dist. 


89. Good’s Petition, 1 Pa.Dist. 569. 
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is prohibited beyond the power of waiver,®® and the 
prohibition of the statute is not confined to cases in 
which the husband or wife is a party, but extends to 
any testimony by either assailing the conduct or char- 


acter of the other.®! 


Effect of “adultery” statutes on competency as to 
Under statutes in one 
form or another providing that husband and wife 
shall be incompetent to testify in actions growing 
out of the adultery of either,®? they may testify in 
divorce suits brought only on other grounds as to 
matters not involving adultery,®*? although even in 
such a suit they may not testify as to adultery.°* 


Contempt proceeding growing out of a divorce ac- 
tion has been held so far ancillary to such action as 
to be governed by the rules controlling competency 
of witnesses in divorce actions,®® and where a spouse 
is a competent witness in the divorce action, he or 
she is also a competent witness in such ancillary con- 


_other issues in divorce action. 


tempt proceeding. ® 


In suit for attorney’s fees for services in divorce 
proceeding, later discontinued, it has been held that 
plaintiffs may call the wife as a witness.®? 2 


On application for writ of ne exeat by a wife, 
against her husband, pending a suit for partial di- 
vorce and alimony, her affidavit has been held admis- 


sible.°8 

90. Barber’s Petition, 17 Pa.Dist. 
148. 

91. Barber’s Petition, supra. 

92. ve infra § 186. 

93. VamluOw ny, nb Do Sele Lai 
170 Ga. with 70 A.L.R. 488; Nelson v. 


Nelson, 149 S.B. 585,,.197 N.C. 465. 
94. See infra § 186. ‘ 


95. Mitchell v.. Superior Court in 
and for City and County of San Fran- 
cisco, 125 P. 1061, 168 Cal. 423. 


96. Mitchell v. Superior Court in 
and for City and County of San Fran- 
cisco, supra. 

97. Neblett & Norman v. Goukas, 
(Tex.Civ.App.) 40 S.W.(2d) 1113. 


98. McGee v. McGee, 8 Ga. 295, 52 
Am.D. 407; Denton vy. Denton, 1 
Johns.Ch. (N.Y.) 441. 


99. Gowdy v. Gowdy, 20 S.W.(2d) 
170, 230 Ky. 545; Brown v. Brown, 294 
S.W. 493, 219 Ky. 787; Wermeling v. 
Wermeling, 288 S.W. 1050, 217 Ky. 
126; Hayden v. Hayden, 180 S.W. 961, 
LG Tpscvee DO. 


[a] Construction.—(1) “The stat- 
ute should be liberally construed.” 
Brown v. Brown, 294 S.W. 4938, 494, 219 
Ky. 787. (2) As an exception to the 
general rule of incompetency, the 
statute should be Strictly construed. 
London v. London, 277 S.W. 287, 211 
Kyo, 


[b] Mental anguish.—‘A wife who 
has been made to suffer mental an- 
guish from wounded feelings and 
willful neglect is as competent a wit- 
ness, and her testimony tending to 
show these conditions is just as com- 
petent, as is the wife whose body has 
been bruised by acts of personal vio- 
lence and who testifies concerning 


them.”  Gowdy v. Gowdy, 20 S.W. 
(2a) 170, 172, 230, Ky. 545°. Compare 
Gates v. Gates, 232 S.W. 378, 192 Ky. 


253 (holding that, under Civ. Code 
Pract. § 606, as amended by L. [1912] 


WITNESSES 


Alimony. In 


[§§ 184-186 


[§ 185] bbb. Statutes Permitting Testimony on 
Issue of Cruelty. Under statutes providing that nei- 
ther husband nor wife shall testify for or against 
each other except, inter alia, in an action for divorce 
where the grounds relied on are eruel and inhuman 
treatment, in which case either or both may testify, 
the testimony of a spouse is competent on the issue 
of cruel and inhuman treatment,®® but incompetent 
as to any other issue,! such as abandonment,” drunk- 
enness,* or some other issue not pertinent to cruelty 
as ground for divoree.* 


. x's . 
actions for divorcee and alimony, 


where the ground is cruelty, a wife is a competent 
witness although her right to divorce has been bar- 
red by statute,® but in an action for alimony separate 
and distinct from divorcee, the wife may not testify 
as to her husband’s cruelty,® and where the statutory 
ground for divorcee on account of cruelty does not 
exist, clearly the wife is incompetent as a witness in 
the alimony action.” 


[§ 186] cece. Incompetence To Testify as to Adul- 
tery. ‘Under statutes removing the common-law 
bar against testimony of spouses for or against each 
other and making them generally competent, but pro- 
viding in one form or another that such statutory 
competence shall not extend to actions instituted in 
consequence of adultery,® neither spouse is compe- 


tent to testify respecting adultery in a divorce pro- 


c 104, the wife can testify to facts 
which prove that the husband has 
habitually acted toward her for six 
months or more in such a cruel and 
inhuman manner as to indicate a set- 
tled aversion toward her or So as per- 
manently to destroy her peace and 
happiness, but that a wife suing for 
divorce is not competent to prove 
that her husband flirted and trifled 
with other women). 


Rule in Kentucky prior to statute 
see supra § 184 note 64 [cl]. 


Di) EN ove, BRIT), 26h (SU) V1.5 3)2.038 
Ky. 182; Cisco v. Cisco, 199 S.W. 1057, 
178 Ky. 745; Hester v. Hester, 179 S. 
W. 451, 166 Ky. 544. 


“With the exception of the cases 
given in the statute, neither husband 
nor wife can testify in an action for 
divorce.”’ Hill v. Hill, supra. 


[a] Rxcept as to matter involving 
divorce for cruel and inhuman treat- 
ment, defined by St. § 2117 subs. 2, 3, 
a wife is not a competent witness 
against her husband, under Acts 
(1912) c¢ 104, and Civ. Code Pract. § 
606, as to a separation agreement. 
ee v. Cisco, 199 S.W. 1057; 178 Ky. 


2. Wermeling v. Wermeling, 288 
S.W. 1050, 217 Ky. 126; Shockey v. 
Shockey, 231 S.W. 508, 191 Ky. 839 


[a] For example, abandonment as 
a cause for divorce is a matter of 
proof, and the wife is not a compe- 
tent witness to establish it. Shock- 
Be Shockey, 231 S.W. 508, 191 Ky. 

3. Lewis v. Lewis, 4 S.W.(2d) 1106, 
224 Ky. 18. 


[a] For example, a husband’s tes- 
timony in a divorce action concerning 
his wife’s drinking habits was incom- 
petent. Lewis v. Lewis, 4 S.W.(2d) 
1106, 224 Ky. 18. 


4. Gowdy v. Gowdy, 
170, 230 Ky: 545; 


20 S.W.(2d) 
Hester v. Hester, 


179 S.W. 451, 166 Ky. 544. 


[a] Loan.—A wife suing for di- 
vorce was incompetent as a witness 
in support of her claim for a loan 
to her husband. Gowdy v. Gowdy, 20 
S.W.(2d) 170, 230 Ky. 545. 


[b] Residence.—Under Civ. Code 
Pract. § 606 subs 1, as amended by 
Acts (1912) e¢ 104, husband and wife 
are competent witnesses in an action 
for divorce by the wife on the ground 
of cruel treatment only as to facts 
bearing oh the issue of cruelty, and 
not as to factS bearing on the ques- 
tion of the wife’s residence. Hester 
v. Hester, 179 S.W. 451, 166 Ky. 544. 


5. Brown v. Brown, 294 S.Ww. 498, 
ZL pV TE 


[a] TIlustration.—In a suit for di- 
vorce and alimony, although not en- 
titled to divorce because of a statu- 
tory bar against second divorces, a 
wife is nevertheless entitled to testi- 
fy as to cruelty, the action being one 
for divorce within the meaning of the 
statute, even though it clearly ap- 
pears that no recovery could be had 
except as to alimony, and its purpose 
was to enable the mistreated wife to 
obtain justice in this class of cases, 
and the testimony of the wife may be 
considered on the question of alimony, 
although no divorce under the statute. 
may be granted. Brown y. Brown, 
294 S.W. 4938, 219 Ky. 787, 


6. London v. London, 277 S.W. 287,. 
211 Ky. 271. 


7. London. v. London, supra. 


[a] Where statute requires cruel- 
ty to continue for six months or more 
in order to be ground for divorce, and 
where suit for alimony.is brought less 
than six months after4marriage, there 
is no statutory ground for divorce 
and the wife may not testify as to 
eruelty. London v. London, 277 S.W. 
287, 211 Ky. 271. 


8 See case infra this note. 
[a] 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Proceedings held not based on. 


i hililianss sic nets 


§ 186] 


ceeding,® or in connection with proceedings related 
thereto,!® although declarations of the alleged para- 
mour to defendant and defendant’s reply thereto may 
be proved by testimony of third persons without vi- 
olating such statutes; and where the statute so per- 
mits, defendant is competent to deny or disprove the 
allegation of adultery,'? or to testify as to plaintiff’s 
connivance,!® and where the statute merely forbids 
testimony of one spouse against the other in adultery 
cases, either party is competent in favor of the oth- 


er. ; 


Action or testimony involving matters other than 


adultery.— Where plaintiff asked for 
separation on the ground of cruel and 
inhuman treatment, and defendant, 
in his answer, alleged adultery on the 
part of plaintiff, and asked for di- 
vorcee, the action was not ‘based upon 
adultery,” so as to preclude plaintiff 
from testifying as to the falsity of a 
report which her husband had circu- 
Jated in regard to her adultery, so 
far as it was relevant to her cause of 
action, either before or after defend- 
ant introduced his evidence in sup- 
port of his counterclaim. De Meli v. 
De Meli, 24 N.E. 996, 120 N.Y. 485, 17 
Am.St.R. 652. 


9. 
11, 170 Ga. 349, 70 A.L.R. 488; Stodg- 
hill v. Stodghill, 88 S.E. 676, 145 Ga. 
101; Griffin v. Griffin, 86 S.E. 536, 144 
Ga. 192; Anderson v. Anderson, 79 
S.E. 1124, 140 Ga. 802; Bishop v. Bish- 
op, 52 S.E. 743, 124 Ga; 293; Cook v. 
Cook, 46 Ga. 308. 


Mich.—Lewis v. 
689, 221 Mich. 73. 


N.J.—Doughty v. Doughty, 32 N.J. 
Eq. 32; Marsh v. Marsh, 29 N.J.Eq. 
296. See Letts v. Letts, 82 A. 845, 79 
N.J.Eq. 630, Ann,.Cas.1913A 1236 
(holding that, even though the hus- 
band was competent to give testimony 
in corroboration of the alleged para- 
mour of his wife, in an action for di- 
vorcee for adultery, he was not credi- 
ble under the facts). Compare New 
Jersey case under different statute in- 
fra note 23. 


N.Y.—Capes v. Capes, 159 N.Y.S 
367, 173 App.Div. 142; Budd v. Budd, 
67 N.Y.S. 43, 55 App.Div. 113; Bailey 
v. Bailey, 41 Hun 424: Lewis v. Lew- 
is, 186 N.Y.S. 686, 77 Misc. 412, 3 N.Y. 
Civ.Proec.N.S. 1; Fanning v. Fanning, 
20 N.Y.S. 849, 2° Misc. 90; “A.A. C. v. 
T. C., 25 How.Pr. 432; Smith v. Smith, 
15 How.Pr. 165. 


N.C.—Hooper v. Hooper, 81 S.E. 933, 
165 N.C. 605; Perkins vy. Perkins, 88 
N.C. 41. 


[a] Common-law disqualification 
of party to testify as a witness on 
the ground of interest has been ex- 
pressly preserved by Civ. Code (1910) 
§ 5861, in cases arising from adultery. 
Anderson v. Anderson, 79 S.E. 1124, 
140 Ga. 802. 


[b] Tllustration.—Under Revisal 
(1905) §§ 1564, 1630, 1636, in a suit 
for divorce for adultery, neither hus- 
band nor wife is competent or com- 
pellable to testify to the other’s adul- 
tery, and the prohibition extends to 
admissions or confessions either in 
the pleadings or otherwise. Hooper 
v. Hooper, 81 S.E. 933, 165 N.C. 605. 


[c] Defendant may not testify in 
own behalf to disprove 
oualee: Marsh v. Marsh, 29 N.J.Eq. 


10. 


Lewis, 190 N.W. 


Evitt v. Evitt, 128 S.E. 661, 


160 Ga. 497; Weeks v. Weeks, 127 S. 
E. 772, 160 Ga. 369; Stodghill v. 
Stodghill, 88 S.E. 676, 145 Ga. 101; 


Griffin v. Griffin, 86 S.H. 536, 144 Ga. 


‘ 
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Ga.—Lowry v. Lowry, 153 S.E. 


adultery: 
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adultery. Under statutes forbidding husband or 
wife to testify in actions growing out of adultery, it 
has been held that neither may testify to the adul- 
tery of the other although the action is brought sole- 
ly on other grounds and proof of adultery is offered 
merely to establish such other grounds.?® 
the action is one instituted in consequence of adul- 
tery, a spouse may not testify even as to facts other 
than adultery? in the absence of statutory exception 
so permitting,’? as where either is competent to prove 


Where 


the fact of marriage.18 Where divorce is sought both 


192; Stillman v. Stillman, 187 N.Y.S. 
383, 115 Mise. 106; Bandler v. Ban- 
dler,c187% INY os soe 


[a] Custody of children.—On the 
hearing on an application for tempo- 
rary alimony and award of custody of 
children, the husband was not a com- 
petent witness to contradict evidence 
that he had been guilty of adultery. 
es vy. Griffin, 86 S.E. 536, 144 Ga. 

92. 


[b] In support of claim for ali- 
mony.—A wife suing for alimony bas- 
ed on grounds of cruel treatment and 
adultery by her husband may testify 
to acts of cruel treatment, but cannot 
testify to acts establishing allega- 
tions relating to adultery. Evitt v. 
Evitt, 128 S.E. 661, 160 Ga. 497. 


{e] In resisting application for al- 
imony the husband is an incompetent 
witness to prove his wife’s adultery. 
sneer v. Stodghill, 88 S.E. 676, 145 

a. ‘ 


[d] On husband’s motion to vacate 
order of temporary alimony, in view 
of Civ. Code (1910) §§ 5041, 5861(1) 
a wife was an incompetent witness to 
deny certain facts testified to by a 
witness for her husband as to her 
adultery since the granting of such 
order. Weeks v. Weeks, 127 S.B. 772, 
160 Ga. 369. (2) A husband was an 
incompetent as witness to testify 
that he had detected his wife in the 
act of adultery. Weeks v. Weeks, su- 
pra. 


[e] Motion to open divorce.— 
Where a wife took a default judgment 
of divorce against her husband, and 
the husband filed motion to open the 
divorcee, asserting in the moving pa- 
pers that the wife had been guilty of 
adultery, the husband, even if having 
personal knowledge, instead of mere 
information and belief, as alleged, 
would not be competent to testify 
against the wife. Bandler v. Bandler, 
137 N.S. 358. 


11. Toole v. Toole, 16 S.H. 912, 112 
N.C. 152, 34 Am.S.R. 479. 


Indirect testimony generally see su- 
pra §§ 170-178. 


12. Mayer v. Mayer, 21 N.J.Eq. 
246; Biers v. Biers, 142 N.Y.S. 128, 
156 App.Div. 409; O’Hara v. O’Hara, 
120 N.Y.S. 982, 136 App.Div. 378; 
Huntley v. Huntley, 26 N.Y.S. 266, 73 
Hun 261; Rosenwasser v. Rosenwas- 
ser, 179 N.Y.S. 617, 110 Misc. 38 [rev 
on other grounds 182 N.Y.S. 27, 191 


Anv.Div. 715]; Goldie v. Goldie, 79 
NoYsS. 857, 09" Mise: 389 Broom’! v. 
Broom, 41 8.E. 673, 130 N.C. 562. But 


compare Rivenburgh v. Rivenburgh, 
47 Barb. (N.Y.) 419. Contra Marsh 
v. Marsh, 29 N.J.Eq. 296 [aff 28 N.J. 
Eq. 196, and foll Wells v. Wells, 33 N. 
J.iq. 4]. 


[a] Defendant is not limited to a 
bare denial, but may testify to any 
fact or circumstance, within his or 
her knowledge, competent and mate- 
ria] on the question whether the act 
charged was committed. Stevens v. 


for adultery and on other grounds, either spouse is 


Stevens, 8 N.Y.S. 47, 54 Hun 490; 
Irsch v. Irsch, 12 N.Y.Civ.Proe. 181 
[foll Steffens v. Steffens, 11 N.Y.S. 


424, 16 Daly “363, 19) -NtY:€iv. Proc. 
267]. 
[b] Where issues tried together.— 


Where the complaint charges adultery 
and defendant puts such charge in is- 
sue and makes a counter charge of 
adultery against plaintiff, and the is- 
sues are tried together, testimony of 
plaintiff is properly received where 
it is competent as refuting the coun- 
ter charge, although it would be in- 
competent as tending to support the 
original charge. McCarthy v. Mc- 
Carthy, 38 N.E. 288, 143 N.Y. 235. 


13.40 Hara. van Oana, 1020 cINeYESe 
982, 186 App.Div. 378. 


14. Bailey v. Bailey, 41 Hun (N. 
Y.) 424. See also Jacobson v. Jacob- 
son,! 14: Daly ':255, 12" N. YCiv.Proec: 
198 (to the effect that simple appear- 
ance of a spouse at the divorce trial 
is not testifying). 


15. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Lewis v. 
Lewis, 190 N.W. 689, 221 Mich. 73; 
Histedt v. Wistedt, 153 N.W. 676, 187 
Mich. 371. 


[a] Illustration.—Where one par- 
ty sues for divorce on the ground of 
cruelty and the other seeks a divorce 
on the same ground by cross libel, 
neither may testify as to adultery 
even though the facts relating to 
adultery would tend to prove the 
charge of cruelty. Lowry v. Lowry, 
aS SH UL, 2709Gar 3499870 AUR, 


[b] For example (1) in a wife’s 
suit for divorce on the ground of 
cruelty, her testimony that defendant 
had confessed to her that he had been 
unfaithful, had associated with an- 
other woman and contracted a vene- 
real disease, in view of Comp. L. 
(1915) § 12555, was inadmissible to 
prove those facts. Lewis v. Lewis, 
190 N.W. 689,221 Mich. 73... (2) Un- 
der Comp. L. § 10213, in a husband’s 
suit for divorce, his charge that his 
wife had consorted with other men 
could not be sustained by his testi- 
mony as to her admissions to him. 
Histedt v. Histedt, 153 N.W. 676, 187 
Mich. 371. 


16. Biers v. Biers, 142 N.Y.S. 128, 


156 App.Div. 409 [rev 132 N.Y.S. 509, 
74 Misc. 564]. 


[a] If issues other than adultery 
are tendered by defendant, such as 
connivance or condonation, the statute 
forbids testimony thereon by a 
spouse, the statutory prohibition in a 
divorce suit for adultery not being 
restricted to testimony on Such issue 
alone. Biers v. Biers, 142 N.Y.S. 128, 
156 App.Div. 409. 


17. See N. Y. Civ. Pract. Act § 349 
and statutory provisions in other ju- 
risdictions. 

18. Franz v. Franz, 32 N.J.Eq. 483; 
Doughty v. Doughty, 32 N.J.Eq. 32; 
Budd_v. Budd, 67 N.Y.S. 48, 55 App. 
Div. 118; Dickinson yv. Diekinson, 18 
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competent to testify as to such other grounds,!® and 
where plaintiff sues for divorce or limited divorce on 
some other ground, the fact that defendant files a 
eross libel for divorcee for adultery does not make the 
action one in consequence of adultery so as to render 
plaintiff incompetent to testify as to his or her 
grounds for divorce,?° or so as to preclude defend- 
ant’s testimony on the issue other than adultery,”* 
although neither spouse is competent to testify in 
respect. of the cross libel for divorce on the ground 
of adultery.?? 


Competent but not compellable. Where the stat- 
ute removes the general common-law bar and then 
provides that neither spouse shall be “compellable” 
in a divorce action for adultery to give evidence for 
the other except as to the fact of marriage, cither is 
competent to give evidence for or against the other 
in such a divorce action,?* but neither is compellable 
to testify for the other,?4 except as to the fact of 
marriage.”5 


Under rule as to nonaccess?® the husband may not 
testify that his wife admitted that her child was not 


N.Y.S. 485; 63: Hun 516; Roe v. Roe, 
40 N.Y.Super. 1; Koup v. Koup, 7 


Kulp (Pa.) 342. Compare Finn v.]| 80, 237 Mich. 459. 


WITNESSES 


competent on the, issue. of. infidelity. 
Zakrzewski v. Zakrzéwski, 


[§§ 186-187 


histe? 


Spouse of a corespondent in divorcee has been held 
competent to prove the adultery.?§ 


[§ 187] ddd. Competency as Affected by Personal 
or Other Character of Service. Under statutes mak- 
ing either party to a divorce proceeding competent to 
testify where there has been personal service of a 
subpena or of a rule to take depositions on defend- 
ant or where defendant appears and defends, general- 
ly speaking, husband and wife are competent wit- 
nesses for or against each other where the statutory 
requirement has been fulfilled but not otherwise,?° 
although under various different statutory exceptions 
either may be held competent despite lack of personal 
service or its equivalent to testify as to the fact of 
marriage,®° or in respect of desertion,*# although, 
where suit is brought for divorce on the ground of 
desertion, this will not make the spouse competent 
to testify in such action as to other and distinct 
grounds for divoree.*? Under such statutes appear- 
ance and defense are requisite to render a spouse com- 
petent to testify,?* and a spouse does not become a 


[b] Thus, in the absence of per- 
sonal service or its equivalent, one 
spouse may not testify as to the oth- 


212 N.W. 


Finn, 12 Hun (N.Y.) 339 (holding that 
one party is not competent to testify 
to his or her previous marriage for 
the purpose of showing that subse- 
quent marriage to the opposite party 
was void). 


19. Evitt v. Evitt, 128 S.E. 661, 160 
Ga. 497; Whitehead v. Whitehead, 
84 S.E. 580, 143 Ga. 285; Arnold v. 
Arnold, 80 S.E. 652, 141 Ga. 158. 


[a] In divorce suit based on adul- 
tery and cruel treatment, either party 
may testify as to such treatment, al- 
though not with respect to adultery, 
Civ. Code (1910) § 5861 making the 
parties incompetent to testify only 
when adultery is the sole basis of the 


suit. Arnold v. Arnold, 80 S.E. 652, 
141 Ga. 158. 

[b] Cross action.—‘‘Where_ the 
husband sued for divorce, alleging 


eruel treatment and adultery, and the 
wife in her answer sought by way of 
eross-action a divorce on the ground 
of cruelty, and asked alimony and 
counsel fees, on the hearing of her 
application for temporary alimony 
there was no error in permitting her 
to testify as to relevant matters not 
involving the question of adultery.” 
Whitehead v. Whitehead, 84 S.E. 580, 
143 Ga. 285. 


20. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Anderson 
v. Anderson, 79 S.E. 1124, 140 Ga. 802; 
De Meli v. De Meli, 24 N.E. 996, 120 
N.Y. 485, 17 Am.S.R. 652. 


[a] Where wife sues her husband 
for divorce for cruelty and intoxica. 
tion, she is a competent witness in her 
own behalf despite her husband’s 
eross libel for divorce for adultery. 
Anderson v. Anderson, 79 S.E. 1124, 
140 Ga. 802. 


21. Woodrick v. Woodrick, 36 N.E. 
395, 141 N.Y. 457. 


22. Anderson v. Anderson, 79 S.H. 
1124, 140 Ga. 802; Zakrzewski v. Zakr- 
zewski, 212 N.W. 80, 237 Mich. 459. 


[a] Example. — Where plaintiff 
sues for divorce on the ground of 
cruelty and nonsupport, and defendant 
by cross bill charged cruelty and in- 
fidelity, defendant’s testimony is not 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[b] Admissions of wife to the hus- 
band of her infidelity are not admis- 
Sible. Zakrzewski v. Zakrzewski, 212 
N.W. 80, 237 Mich. 459. 


23. Schaab v. Schaab, 57 A. 1090, 
66 N.J.Eq. 334. Compare New Jersey 
ae gut dee different statute supra 
note 9. 


24. Schaab v. Schaab, supra. 

25. Schaab v. Schaab, supra. 

26. See supra § 176. 

27. Zakrzewski v. Zakrzewski, 212 


N.W. 80, 237 Mich. 459. 


[a] Tllustration.—Testimony by a 
husband living in common-law mar- 
riage that his wife told him a child 
was not his was incompetent in a suit 
for divorce, since to admit such testi- 
mony would infringe the rule that 
neither husband nor wife may give 
evidence of the nonaccess of the hus- 
band during the time in which the 
child must have been begotten. Zakr- 
zewski v. Zakrzewski, 212 N.W. 80, 
237 Mich. 459. 


28. Van Cort v. Van Cort, 4 Edw. 
(N.Y.) 621. 


29. Seitz v. Seitz, 32 A. 578; 170 
Pa. 71; Penny v. Penny, 34 Pa.Super. 
88; Peach v. Peach, 10 Pa.Dist.&Co. 
124; Sauer v. Sauer, 19 Pa.Dist. 421; 
Brown v. Brown, 18 Pa.Dist. 484; Allen 
v. Allen, 18 Pa.Dist. 7384; Pelton v. 
Pelton, $9" PaiDist..2l55 eHeckel iv. 
Heckel, 8 Pa.Dist. 27; Payne v. Payne, 


.5 Pa.Dist. 188; Kolp v. Kolp, 3 Pa.Dist. 


1; Wilson v. Wilson, 41 Pa.Co. 300; 
Davenport v. Davenport, 35 Pa.Co. 62; 
Brog v. Brog, 34 Pa.Co. 263; Payne v. 
Payne, 18 Pa.Co. 34; Ramsey v. Ram- 
sey, 1 Leg:Chron. (Pa.) 47, 55, 5 Leg. 


Gaz. 56; Koch v. Koch, 1 Leg.Rece. 
GEEwy bs 
[a] TIsipelant (1) is clearly compe- 


tent to testify where the statute has 
been complied with (Seitz v. Seitz, 32 
As 58,. 10) Pax i), C2) valthouch mot 
a competent witness as to indignities 
and cruel treatment where defendant 
has not been personally served or does 
not appear or defend (Wilson v. Wil- 
son, 41 Pa.Co. 300). 


er’s (1) adultery (Peach v. Peach, 10 
Pa.Dist.&Co. 124; Heckel v. Heckel, 
8 Pa.Dist. 27), (2) cruelty (Nelson v. 
Nelson, 42 Pa.Co. 649), (3) or deser- 
tion (Allen v. Allen, 18 Pa.Dist. 734); 
Davenport v. Davenport, 35 Pa.Co. 
62). Rule under statutory modifica- 
tion see infra text and notes 30, 31. 


30. Allen v. Allen, 18 Pa.Dist. 734; 
Davenport v. Davenport, fet, els Dist. 
1005; Brown vy. Brown, 13 Pa.Dist. 
484; Wilson v. Wilson,M1 Pa.Co. 300; 
Pelton v. Pelton, 23 Pa.Co. 582; Kyle 
v. Kyle, 19 Pa.Co. 659. 


31. Hedderson v. Hedderson, 35 Pa. 
Super. 629; Klinger v. Klinger, 22 Pa. 


Dist. 297; Wilson v. Wilson, 41 Pa.Co. 
300. 
[a] For example, a wife is compe- 


tent to prove desertion and efforts for 
reconciliation where service was only 
by publication. Wilson v. Wilson, 22 
Pa.Dist. 769. 


[b] Spouse may testify as to all 
particulars going to prove the fact 
of desertion. Klinger vy. Klinger, 22 
Pa.Dist. 297. 


32. 
649. 


33. MacLean v. MacLean, 19 Pa. 
Dist. 98; Kesel v. Kesel, 16 Pa.Dist. 
979, 34 Pa.Co. 562; Everhart v. Ever- 
hart, 16 Pa.Dist. 791;' Jones v. Jones, 
16 Pa.Dist. 412, 34 Pa.Co. 136. 


[a] In absence of answer filed of 
record there is a failure to “appear 
and defend” within the meaning of the 
statute, and the testimony of a spouse 
is restricted to the fact of marriage, 
despite the filing of a warrant by the 
attorney and personal appearance 
thereunder of an attorney for de- 
fendant who questions witnesses. 
Kesel v. Kesel, 16 Pa.Dist. 979, 34 
Pa;Co: 562% 


[b] “The reason why an appear- 
ance without service and followed by 
no defence does not qualify the libel- 
lant is, that it savors of arrangement 
and combination, contrary to the spir- 
it of the statute.” Jones v. Jones, 16 
Pa.Dist. 412, 413. 


Nelson v. Nelson, 42 Pa.Co. 
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§§ 187-189] 


competent witness by reason of the fact that service 
was had on defendant outside the jurisdiction either 
personally*+ or by registered letter,?® or by reason of 
a personal service of a notice not amounting to a 
rule,?® or acceptance by counsel of notice of the time 
and place of hearing.*? 


[§ 188] bb. By or against Spouse and Others 
Jointly. Where an action is brought by or against 
a spouse and others jointly, the other spouse cannot 
testify if all such parties must succeed or fail to- 
gether;°° but if the action is such that some of such 
parties may succeed and others fail, the husband or 
wife is competent for or against the parties other 
than his or her spouse.®® So, also, the husband or 
wife of one codefendant with others may testify aft- 
er the suit has been dismissed as to the spouse,*® or 
judgment has been rendered against him or her.*! 
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Unnecessary party. It has been both affirmed*? and 
denied** that the spouse of an unnecessary party is 
a competent witness. 


[§ 189] cc. By or against Spouse in Representa- 
tive Capacity. Generally speaking, a husband or 
wife may testify for or against a spouse who sues 
or defends in a representative capacity only,** as in 
the case of a spouse acting as natural guardian*® or 
next friend*® of an infant. 


Where spouse sues partly in representative and 
partly in nonrepresentative capacity, the other spouse 
may testify only in support of the claim asserted in a 
representative capacity.*7 


Executor or administrator. According to some au- 
thorities, a spouse may testify for or against the oth- 
er spouse suing or defending as executor or adminis- 
trator,*® although other authorities are to the con- 


34 Sauer v. Sauer, 19 Pa.Dist. 421. 
But see Gill v. Gill, 17 Pa.Dist. 285 
(holding that personal service of a 
rule to take depositions on a nonresi- 
dent respondent makes the spouse a 
competent witness). 


35. Payne v. Payne, 5 Pa.Dist. 188. 
36. Sauer v. Sauer, 19 Pa.Dist. 421. 


[a] Notice of time and place cf 
taking depositions served on a hus- 
band is insufficient to make the wife 
competent under a Pennsylvania stat- 
ute making her competent in an action 
for divorce only where there has been 
personal service of a subpena or rule 
to take deposition is had, etc. Sauer 
v. Sauer, 19 Pa.Dist. 421. 


87. Brock v. Brock, 42 Pa.Co. 622. 


38. Ill—Worthy v. Birk, 224 Ill. 
App. 574. 

Kan.—Arn vy. Matthews, 18 P. 65, 39 
Kan. 272. 


Ky.—Dunbar v. Meadows, 176 S.W. 
1167, 165 Ky. 275; Henning v. Steven- 
son, 80 S.W. 1135, 118 Ky. 318, 26 Ky. 
ied ook 


Mass.—Blake vy. Lord, 16 Gray 387. 


Mo.—Tomlinson v. Lynch, 32 Mo. 
160; Cook v. Neely, 128 S.W. 233, 143 
Mo.App. 632. 


N.H.—Craig v. Kittredge, 20 N.H. 
169. 


Okl.—Brockman v. Hardwick, 288 P. 
947, 143 Okl. 73; Allen v. Kinnibrugh, 
219 P. 676, 677, 93 Okl. 42 [quot Cyc]. 


Vt.—McEwen v. Shannon, 25 A. 661, 
64 Vt. 583. 


Wis.—Bartlett v. Clough, 68 N.W. 
875, 94 Wis. 196; Stewart v. Stewart, 
41 Wis. 624. 


[a] Joint defense.—A joint answer 
by defendants, sued for assault and 
battery, which alleges that plaintiff 
first assaulted one of defendants, and 
admits that defendants jointly as- 
saulted plaintiff in self-defense, using 
only reasonably necessary force, 
makes the defense a joint one and ad- 
mits their joint assault, so that the 
wife of one of them is not a competent 
witness for the other. Cook v. Neely, 
128 S.W. 238, 148 Mo.App. 632. 


[b] In Louisiana, in a suit against 
husband and wife, in solido, testimony 
of the wife under a law permitting ex- 
amination of opponent, as under cross- 
examination, cannot be considered in 
the action against the husband. 
Borne-Norris Hardware & Supply Co. 
y. Ballantyne, 5 La.App. 82. 


g9. Ark.—Missouri Pac. R. Co. _v. 
Fowler, 34 S.W.(2d) 1071, 183 Ark. 86; 


; 


Murray v. Jackson, 24 S.W.(2d) 960, 
180 Ark. 1144; Bush v. Brewer, 206 S. 
W. 322, 186 Ark. 246. 


Idaho.—Shields v. Ruddy, 28 P. 405, 
3 Idaho 148. 


Ky.—Quarles v. Denning, 191 S.W. 
493, 173 Ky. 792; Dovey v. Lam, 77 S. 
W.°8838, 217 Kye 19-25 Kyl 1157, 4 
Ann.Cas. 16. 


Okl.—Brockman v. Hardwick, 288 P. 
947, 143 Okl. 73. 


Pa.—Mosebach v. Mosebach, 19 Pa. 
Dist. 186. 


[a] Rule applied in an action 
against a spouse and others for tort. 
Dovey v. Lam, 77 S.W. 3838, 117 Ky. 19, 
25 Ky.L. 1157, 4 Ann.Cas. 16. 


[b] Consolidated actions.—Where 
actions against railway for personal 
injuries at a crossing by Band G were 
consolidated under the statute, Mrs. B 
was properly allowed to testify for 
Mr. Gand Mrs. G for Mr. B. Bush v. 
Brewer, 206 S.W. 322, 136 Ark. 246. 


[c] Intervention.—The wife of a 
tenant intervening in a landlord’s suit 
against a railroad for damages from 
fire could testify for the landlord, al- 
though she was incompetent to testify 
as to the tenant’s claim for destruc- 
tion of the tenant’s personalty. Mis- 
souri Pac. R. Co. v. Fowler, 34 S.W. 
(2d) 1071, 183 Ark. 86. 


[d] Separate defense.—A wife is 
a competent witness as to a separate 
ground of defense on the part of de- 
fendants sued jointly with her hus- 
band. Brockman y. Hardwick, 288 P. 
947, 143 Okl. 73. 


40. Van Valkenburg v. Lynde, 66 P. 
994, 68 Kan. 887. 


41. Singer Mfg. Co. v. Howes, 49 
S.W. 968, 20 Ky.L. 1607. 


42. Hall v. Murphy, 14 Tex. 637. 
43. Leach v. Shelby, 58 Miss. 681. 


[a] Wife of one who was unneces- 
sarily made codefendant in a suit in 
equity is not a competent witness for 
pene Leach vy. Shelby, 58 Miss. 


44, Lapleine v. Morgan, ete. R. 
etc., Co., 4 So. 875, 40 La.Ann. 661, 1 
L.R.A. 378; St. Louis Union Trust Co. 
v. Baker, (Mo.App.) 264 S.W. 437, 439 
[quot Cyc]; Robinson v. McGinnis, 
130 N.W. 473, 145 Wis. 476. 


[a] Rule applied where a father 
sued for the use of a minor child. 
Lapleine v. Morgan, etc., R., etc., Co., 
4 So. 875, 40 La.Ann. 661, 1 L.R.A. 378. 


[b] In Oklahoma, under a statute 
providing that husband and wife shall 


be incompetent to testify for or 
against each other except concerning 
transactions in which one acted as the 
agent of the other, or when they are 
joint parties and have a joint interest 
in the action, where a wife sues for 
the wrongful death of her first hus- 
band in a representative capacity as 
widow of deceased and as next friend 
of his children, the testimony of her 
second husband is incompetent where 
he has not acted as her agent and is 
not.a party. Smith v. Chicago, R. I. 
Wek. Ry Co., 1842. Bs 0398, 942) Ol 
577. 


As to executors and administrators 
see infra text and notes 48, 49. 


45. St. Louis Union Trust Co. vy. 
Baker, (Mo.App.) 264 S.W. 4387, 439 
Tones Cyc]; Bonett v. Stowell, 37 Vt. 


46. Ark.—St. Louis, ete., R. Co. v. 
Rexroad, 26 S.W. 1037, 59 Ark. 180. 


Ill.—Illinois Cent, R. Co. v. Becker, 
119 TllApp. 221. 


Kan.—Potter v. Stamfli, 44 P. 46, 
2 Kan.App. 788. 


Ky.—Collins v. Wilson, 39 S.W. 33, 
18 Ky.L. 1049. 


Me.—Leavitt v. Bangor, 41 Me. 458. 


Mo.—St. Louis Union Trust Co. v. 
Baker, (App.) 264 S.W. 437, 439, 440 
[quot Cyc]. 


Rule in Oklahoma see supra note 
44 [b]. 


47. Watson v. Lyons, 26 So. 440, 
51 La.Ann. 1697. 


{a] Illustration.—‘“In a suit by a 
father of a minor child on two causes 
of action (one residing in himself, and 
occasioned by expenses incurred on 
account of the illness brought upon 
the child by the alleged tort of the de- 
fendant, and by reason of the anxiety 
and mental suffering endured by him- 
self and his wife in consequence of 
the child’s danger; the other residing 
in the child, and arising in conse- 
quence of the suffering inflicted on 
her, the father suing on this latter for 
the use and benefit of the .child), 
separate amounts being alleged as to 
each cause of action, the wife of the 
plaintiff and mother of the child is 
competent to testify in substantiation 
of the claim asserted on behalf of the 
child, but not as to that asserted on 
behalf of the husband or the com- 
munity.” Watson v. Lyons, 26 So. 
440, 51 La.Ann. 1697. 


48. Ark.—McCamey v. Wright, 119 
S.W. 841, 90 Ark. 608; Miles v. St. 
Hous; vete.,, Ros Coy woe Saw S390 
Ark. 485, 


156 [70 C.J.] 


trary.:*° 


[§ 190] dd. Action Which Might Have Been 
Brought by or against Wife if Unmarried. Under 
some statutes either husband or wife may testify 
in an action which might have been brought by or 
against the wife if unmarried,®°® but both spouses 
The right of election as to which 
shall testify rests primarily with the wife in such 
but where the husband has testified the 
wife may not,°* and where the wife has testified, 
the husband is thereafter Imcompetent,°* although 
one may testify as to facts not within the knowledg 
of the other even though the other also testifies in 


cannot testify.®1 


mS U 


Kan.—Van Fleet v. Stout, 24 P. 960, 
44 Kan. 523. 


Ky.—North River Ins. Co. v. Walk- 
er, 170 S.W. 983, 161 Ky. 368. 


Mo.—Stein v. Weidman’s Adm’r, 20 
Mo. 17; St. Louis Union Trust Co. 
Vv. Baker, (App.) 264 S.W. 487, 439 [cit 
Cyc}. 

Wis.—Gordon vv. Sullivan, 93 N.W. 
457, 116 Wis. 543. See Strong v. 
Stevens Point, 22 N.W. 425, 62 Wis. 
255 (competent under statute). 


fa] For example, the wife of an 
administrator is a competent witness 
for him as to facts which came to her 
knowledge before he was appointed 
administrator. Stein v. Wefdman’s 
Adm’r, 20 Mo. 17. 


{b] Tllustration.—In view of 
Const. 1874 Schedule § 2, providing 
that no witness shall be excluded 
because he is interested in the issue, 
Kirby Dig. § 3095, prohibiting a hus- 
band or wife to testify for or against 
each other, is grounded on the public 
policy of preserving domestic tran- 
quillity and should not be extended to 
cases not strictly within its terms and 
purpose, so that in an action by a hus- 
band, as administrator, for the death 
of his child, his wife could testify as 
to the circumstances of the accident, 
the suit not being one in his own 
right, even if he should receive a part 
of the money recovered as distributee 
of his child’s estate. Miles v. St. 
Louis, I. M. & S. R. Co., 119 S.W. 8387, 
90 Ark. 485. 


[c] Widew of insured.—A wife is 
competent in an action on a fire pol- 
icy, issued to her husband, the suit 
being by her as his administratrix, to 
testify to any facts coming to her 
knowledge aside from, and despite, 
the marital relation. North River 
Ins. Co. v. Walker, 170 S.W. 9838, 161 
Ky. 368. 


49. Bradely v. Kent’s Ex’r, 32 A. 
286, 12 Del. 872; Thomas v. Anthony, 
261 Ill. 288; La Forest v. Chicago & H. 
J. Ry. Co,, 245 Il App. 325;° Sun Acc. 
Assoe. v. King, 53 Ill.App. 182; Ma- 
laun’s Adm’r v. Ammon, 1 Grant (Pa.) 
123; Harwood v. Steel, 4 Phila. (Pa.) 
88. 


50. Dinquel v. Dacco, 112 N.E. 337, 
273 Ill. 117; Booker v. Booker, 70 N.E. 
709, 208 Tll.. 529, 100 Am,S.R. 250; 
Mueller v. Rebhan, 94 Ill. 142; Saults 
v. Hill, 253 Ill.App. 89; Rago v. Vene- 
ziano, 155 Ill.App. 557; Clark v. Hale, 
273 S.W. 39, 209 Ky. 496; Baskett. v. 
Rudy.) 27 SW tte) L8G yen 200.5 
James v. Davis, 189 S.W. 440, 172 Ky. 
3881; Rose v. Monarch, 150 S.W. 56, 
150 Ky. 129,:42 L.R.A.N.S. 660, 667 
[petition overr 151 S.W. 19, 151 Ky. 
9]; Pike County v. Sowards, 143 S.W. 
745,147 Ky. 37; CABG & N. R. 
Co. v. Hall, 136 S.w. 143 Ky. 497; 
Howard v. Tenney, 7 SW. 547, 87 Ky. 
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[§§ 189-190 


the case,®®> as where there is an agency of the hus- 


Depositions. 


52, 10 Ky.L. 94; Walker’s Assignees 
v. Walker, (Ky.) 114 S.W. 338; HE. H. 
Taylor, Jr. & Sons v. Johnson, 99 S.W. 
320, 80 Ky.L. 656; Floore v. Green, 83 
S.W.2)13382-26 (Ky. 10738: <Raison’s 
Adm’x v. Williams, 18 S.W. 8, 13 Ky.L. 
656; Nuser v. Beach, 15 Ohio St. 172. 
See also Robinson v. Chadwick, 22 
Ohio St. 527, 533 (construing a statute 
providing that: ‘“‘Husband and wife, 
for or against each other or concern- 
ing any communications made by one 
to “the other during coverture, whether 
called as a witness while . that rela- 
tion subsists or#ftésward, except in 
actions where the wife, were she a 
feme sole, would be plaintiff or de- 
fendant, in which action the wife may 
testify, either the husband or wife 
may testify, but not both,’ and hold- 
ing that the exception applies not to 
the inhibition against divulging 
marital communications, but to the 
general inhibition against testifying 
AU tli 


[a] Permitting husband to testify 
was not error, where the wife did not 
testify, under Civ. Code § 606 subd 1. 
Louisville & N. R. Co. v. Hall, 136 S. 
W. 905, 148 Ky. 497. 


[b] In action against former pub- 
lic official to recover taxes collected 
by him, brought under Civ. Code Proce. 
§ 439, where defendant’s wife did not 
testify, defendant was a competent 
witness, under Civ. Code Proc. § 606, 
to testify to certain facts in his own 
behalf, the action being one which 
might have been brought by or against 
the wife if unmarried. Pike County 
Be Sowards, 148 S.W. 745, 147 Ky. 


[ec] In action for personal injury 
to wife, the husband is competent, as 
the person injured must be the plain- 
tiff whether married or unmarried. 
Rock Island v. Deis, 38 Ill.App. 409. 


51. Edwards v. Citizens’ Sav. Bank 
of Paducah, 51 S.W.(2d) 661, 244 Ky. 
508; Combs v. Roark, 267 S.W. 210, 
206 Ky. 454; Petrie v. Winn, 220 S.W. 
1072, 187 Ky. TESS Covington v. Gey- 
ler, 19 S.W. T4493 Kye 2°75) 14, Ky vk. 
145; Wise v. Foote, 81 Ky. 10, Aixy, Ie 
643; Walker’s Assignees Vv. "Walker, 
(Ky.) 114 S.W. 338. 


[a] For example, both husband 
and wife cannot testify, if objection 
is made, although both are plaintiffs 
and joint owners of property damag- 
ed. Jefferson County v. Bischoff, 37 
S.W.(2d) 24, 238 Ky. 176 (where, how- 
ever, objection was waived). 


Application of statute under rule as 
to agency transactions see supra § 163. 


52. Edwards v. Citizens’ Sav. Bank 
of Paducah, 51 S.W.(2d) 661, 244 Ky. 
5085 -Mloore iv." Green 8 30'Sow.: 133, 
26 Ky... 1078. 


[a] For example, it is for the wife 
to elect whether she will testify for 


band for the wife.*° 
speeting property jointly owned by both is testimony 
for the other spouse so as to make it incompetent 
for both to testify respe scting’ such property,°®* and 
where some property is jointly owned and other prop- 
erty is the separate property of the husband, the wife 
is incompetent to testify as to the latter.°* 


Testimony of one spouse re- 


Where the wife’s deposition has not 
been taken, the husband’s is admissible in an action 
to which both are parties and which could have been 
maintained by or against the wife if an unmarried 
woman,°® although where the wife elects to read her 


herself or have her husband testify 
for her. E. H. Taylor, Jr. & Sons v. 
Johnson, 99 S.W. 320,30 Ky.L. 656. 


53. De Graw v. Leyin, 27 S.W.(2d) 
432, 234 Ky. 73; R. C. Poage Milling 
Co. v. Joseph Howard & Co., 13 S.W. 
(2d) 266, 227 Ky. 353; Petrie v. Winn, 
220 S.W. 1072, 187 Ky. 797; Mackey 
v. Mackey’s Adm’r, 185 S.W. 494, 170 
Ky. 109. 


[a] ‘Tilustration.—In an action 
against two brothers by their sister 
and her husband to recover for serv- 
ices performed and entertainment fur- 
nished defendants’ father, under an 
agreement of defendants to pay there- 
for, the court did not err in refusing 
to allow the sister to testify after 
her husband had testified, because, 
under Civ. Code Pract. § 606, either 
the husband or wife could testify, but 
not both. Petrie v. Winn, 220 S.W. 
1072, 187 Ky. 797. 


54. Edwards v. Citizens’ Sav. Bank 
of Paducah, 51 S.W.(2d) 661, 244 Ky. 
508; Bailey v. Waddy, 212 S.W. 459, 
184 Ky. 451; Brady v. Equitable Trust 
Co. of Dover, 199 S.W.81082, 178 Ky. 


693; Weber v. Lape, 141 S.W. 67, 145 
Ky. 769. 
[a] For example, in an action 


against a husband and wife for the 
price of a furnace installed in their 
building, and to enforce a lien there- 
for, while either husband or wife is 
a competent witness, where the wife 
has testified, it is not error to exclude 
the husband. Weber v. Lape, 141 S. 
W. 67, 145 Ky. 769. 


55. People’s Bank v. Baker, 38 S. 
W.(2d) 225, 238 Ky> 473. 


[a] For example, a husband may 
testify for his wife as to facts not 
within her knowledge, although she 
also testifies. People’s Bank v. Baker, 
38 S.W.(2d) 225, 238 Ky. 473. 


56. See supra § 163. 


57. Weber v. Lape, 141 S.W. 67, 
145 Ky. 769; City of Covington v. 
reas 19 S.W. 741, 98 Ky. 275, 14 Ky. 

145, s 


58. Union Light, Heat & Power Co. 
WA rage gi 62 S.W.(2d) 789, 250 Ky. 


[a] It cannot successfully be con- 
tended that wife has joint ownership 
of husband’s clothing and baseball 
suits so as to render her competent 
to testify to their value under a stat- 
ute permitting one, but not both, of 
spouses to testify in respect of sepa- 
rate property of a witness. Union 
Light, Heat & Power Co. v. Heving, 
62 “S.W. (2d) 789, 250aKy. 233 


59. James v. Davis, 189 S.w. 440, 
172 Ky. 381. 


[a] Rule applied.—In view of Civ. 
Code Pract. § 606 subs 1, in an ac- 
tion to recover lands, where the wife 
wes the claimant in possession, her 


For later cases, developments and changes in the law see Annotations, same title and section number. 


aa 


§§ 190-191] 


husband’s 
her own also.®° 


deposition and to testify.°? 


In case of fraudulent conveyance from husband to 
wife, the rule precluding testimony of both has been 


held inapplicable.®* 


[§ 191] ee. Actions Concerning Separate Proper- 
ty or Interests of Spouses®4—(aa) Separate Proper- 


husband’s deposition was admissible, 
where hers was not taken. James v. 
Davis, 189 S.W. 440, 172 Ky. 381. 


. 60. Baskett v. Rudy, 217 S.W. 
186 Ky. 208. 


[a] Tllustration.—In an action in- 
volving the right of Sureties, who had 
been compelled to pay a debt of a 
husband, to have land of the hus- 
band’s deceased wife sold and the pro- 
ceeds applied to satisfaction of a debt 
on the theory that the wife was joint- 
ly liable with her husband on an in- 
debtedness which had been paid in 
full out of her husband’s estate ad- 
ministered as insolvent, where the 
wife’s Sole devisee elected to read the 
deposition of her husband, the court 
properly denied her the right to read 
‘her deposition also. Baskett v. Rudy, 
217 S.W. 112, 186 Ky. 208. 


61. Floore v. Green, 83 S.W. 133, 
26 Ky.L. 1073. 


62. Westview Sav. Bank, etc., Co. 
-v. Zook, 30 S.W. 1016, 17 Ky.L. 334. 


63. Truitt v. Curd, 16 S.W. 364, 13 
Ky.L. 118. 


[a] For example, in a suit to set 
aside as fraudulent a conveyance by 
the husband to the wife, where the 
deposition of the wife has been taken 
on behalf of plaintiff, Civ. Code § 606 
does not render incompetent the evi- 
dence of the husband on behalf of de- 
fendants. Truitt v. Curd, 16 S.W. 364, 
U3, Ke. 118. 


64. Competency of spouse with re- 
spect to: 


Community see infra § 193. 


Matters primarily affecting witness 

generally see supra §§ 158, 159. 

65. Cal.—Johnston vy. St. Sure, 195 
P. 947, 50 Cal.App. 735. 

Ky.—Stix v. Calender, 160 S.W. 514, 
155 Ky. 806. 

Mo.—Pischel v. Marceline Coal & 
Mining Co., 221 S.W. 74. 

N.Y.—Wehrkamp v. Willett, 4 Abb. 
Dec. 548, 1 Keyes 250. 

Pa.—Morrish v. Morrish, 105 A. 83, 
262 Pa. 192. 

Va.— Farley v. Tillar, 81 Va. 275; 
Hayes & Wife v. Virginia Mutual Pro- 
tective Association, 76 Va. 225. 


See Skahen v. Strauss, 199 I1l.App. 


112, 


403; Spitzer v. Meyer, 198 IJll.App. 
og Gerdes v. Niemeyer, 193 Ill.App. 
4, 
[a] Cancellation of deed.—On a 


bill in equity by a married woman to 
cancel her deed to her husband, exe- 
cuted before their marriage, for an 
injunction and an accounting, she was 
a competent witness, Act March 27, 
E9h3\€P- p 14) making the wife 
competent to testify as to her “sepa- 
rate property,” using the words ina 
broad and comprehensive sense. Mor- 
rish v. Morrish, 105 A. 83, 262 Pa. 192. 


[b] Conversion.—In an action by 


; 


deposition, she may not thereafter read 
The fact that the wife’s deposition 
has been taken is not ground for excluding the hus- 
band’s testimony where the deposition is neither read 
nor offered at the trial,®! and it has been held that 
the husband should be allowed to withdraw his wife’s 


WITNESSES 


ty of Wife. 


Selina 


by statute.7° 


(70 C.J.] 157 


The general rule, by virtue of statutes 
or otherwise, is that a wife is competent to testify in 
actions concerning her separate property,®® irrespec- 
tive of whether or not her husband is joined as a 
party,°® on the theory that she is not testifying for 
or against her husband but only concerning her- 
but the husband may not testify for or 
against his wife,®’ except, in some jurisdictions, as 
to the question of ownership,*® or where authorized 
Under some statutes both husband and 


wife are competent witnesses for or against each 


a wife for conversion of her separate 
property by a third person, she can 
testify in her own behalf, although 
the husband may claim some interest. 
Wehrkamp y. Willett, 4 Abb.Dec. (N. 
Y.) 548, 1 Keyes 250. 


[ec] In action to quiet title to an 
undivided half interest in realty 
brought against husband, wife, and 
others, wherein, by their joint answer, 
the wife alleged her husband was not 
a party in interest, and the husband 
expressly disclaimed any interest in 
the property, alleging the wife alone 
was the real party in interest, plain- 
tiff was entitled, under Code Civ. Proc. 
§ 2055, as added by St. (1917) p 58, to 
examine the wife as if on cross-exam- 
ination in taking her deposition, con- 
fining the inquiry to her separate 
property interests, despite § 1881 
subd 1, providing that a wife cannot 
be examined for or against her hus- 
band without his consent. Johnston 
ee St..Surey 195) Ps. 947, (50\ Cal: App, 
735. 

Separate property or estate 
Husband and Wife §§ 4224-66314. 


66. Pischel v. Marceline oak & 
Mining Co., (Mo.) 221 S.W. 74, 


“Neither the husband, by assuming 
a fiduciary relation. by which he be- 
comes a party to enforce such rights, 
nor a stranger by joining him ‘in a 
proceeding against her, should be per- 
mitted to close [the wife’s] mouth. 
While this rule has not been often 
questioned it has been well settled 
in this court.’”’ Pischel v. Marceline 
Coal & Mining Co., supra. 


[a] Application of statutes ex- 
plained and distinguished.—‘‘Section 
4656, Rev. St. 1899, prescribes the 
conditions under which a married wo- 
man may testify in a suit in which 
her husband is a party whether she 
be joined therein as a party or not. 
Among the conditions there prescrib- 
ed is not included the fact of her in- 
terest in the property when her in- 
terest is not the subject of adjudica- 
tion in the case, but only a collateral 
circumstance. If the wife is a party 
to the suit, and has a real interest in 
the subject which would be affected 
by the judgment, then she is a com- 
petent witness, by the terms of sec- 
tion 4652, Rev. St. 1899, whether her 
nusbpand is joined as a party with her 
or not.” Layson v. Cooper, 73 S.W. 
472,°475, 174 Mo, 211, 97 Am.S.R: 545 
[quot Pischel v. Marceline Coal & 
Mining Co., (Mo.) 221 S.W. 74, 77]. 


Competency where husband and 
wife are coparties see supra § 159. 


67.. Stix v. Calender, 160 S.W. 514, 
155 Ky. 806; Hayes & Wife v. Vir- 
ginia Mutual Protective Association, 
76 Va. 225 


[a] Tllustration.—Where a debtor 
disclaimed any interest in property 
transferred to his wife and sought to 
be reached by a creditor, so as to 
make her the real party in interest, 
and where under the pleadings a fa- 


see 


other in actions concerning the separate property of 
the wife,7! and a wife’s right of action for personal 


vorable judgment would be for her 
benefit, the wife was not testifying 
against the husband but for herself, 
and hence was not incompetent as be- 
ing a witness against the husband. 
Stix v. Calender, 160 S.W. 514, 155 Ky. 
806. 


68. Ala.—Wilson vy. Sheppard, 28 
Ala. 623; Hodges v. Montgomery 
Branch Bank, 13 Ala. 455. 

Ark.—Berlin v. Cantrell, 
611. 
geek Cae” v. Wagner, 16 D.C. 

Fla.—Storrs v. Storrs, 2 So. 368, 23 
Fla. 274. 


Ind.—Woodward v. Lindley, 43 Ind, 
ae Palmer v. Henderson, 20 Ind, 


33 Ark. 


La.—Bianchi vy. Del Valle, 
148, Ul Tea DSi. 


Md.—Miller v. Williamson, 5 Md. 
an Williamson v. Morton, 2 Md.Ch. 


N.J.—Galway v. Fullerton, 17 N.J. 
Eq. 389; Cramer v. Reford, 17 N.J. 
Eq. 367, 90 Am.Dec. 594; Marshman 
v.. Conklin, 17 N.J.iaq, 282% h 


N.Y.—Warner v. Dyett, 2 Edw. 497; 
Burrell v. Bull, 3 Sandf.Ch. 15, 16. 


Va.—Farley v. Tillar, 81 Va. 275. 


Ont.—Lindsay v. Montreal Bank, 13 
Grant Ch. 63. 


69... ;Borter ,v.. Allen; m4 Ga-e 62.0% 
Wagner’s Appeal, 3 Walk. (Pa.)- 130. 
See Grantham v. Payne; 77 Ala. 584 
(where, in an action by a wife to re- 
cover on a note alleged to be her sep- 
arate property, the husband was al- 
lowed to testify in his wife’s favor to 
the effect that the note belonged to. 
her and not to him, where no objec- 
tion was raised as to his competency, 
and where the objection that he could 
not contradict a written instrument 
by parol was. overruled). Contra 
Suanty v. Storrs, 2 So. 368, 238 Fila. 


70. See infra text and notes 71-77. 


71. Hanna v. Barker, 6 Colo. 303; 
Marks v. Madsen, 103 N.E. 625, 261 
Ill bi; “Grindley. ‘Grindle, 88a Non 
473, 240 Ill. 148; Linkemann y. Knep- 
per, 80 N.H. 1009, 226 Ill. 473; Booker 
v. Booker, 70 N.E. 709, 208 Ill. 529, 100 
Am.St.Rep. 250; Cassem v. Heustis, 
66 N.E. 2838, 201 TH. 208, 94 Am.St. Rep. 
160; Mueller v. Rebhan, 94 Ill. 142; 
Pige Vv. Carroll, 89 Tll. 2059 "Wane*vs 
Goodman, 75 Ill. 159; Northern Line 
Packet Co. v. Shearer, 61 Ill. 263: 
Kostlan v. Pavelka, 261 Tl. App. 71; 
Saults v. Hill, 253 Tl. App. 89; Bross 
v. Ramsay, 216 Tll.App. 312; 
v. Sullivan, 162 I1l.App. 396; 
Vv 
Vv 


42 So. 


. Veneziano, 155 Ill.App. 557; 
. Schaub, 143 Ill.App. 361; Ames v. 
Thren, 125 Ill.App. 312; Levine v. Car- 
roll, 121 Tl. App. 105; Pfirshing v. 
Heitner, 91 Tll.App. 407; Toler Vv. 
Bishop, 84 Ill.App. 278; Stout v. Elli- 
son, 15 Tll.App. 222; Turnley v. Texas 


158 [70 C.J.] 


injuries,*? malicious prosecution,’® malpractice,’? or 
slander,’® or for damages suffered in consequence of 
the sale of liquor to her husband,*® is held to be her 
separate property, so that her husband may testify 
in an action therefor, although such statutes have 
been held inapplicable to a proceeding under a feme 
sole trader’s act.*7 


[§ 192] (bb) Statutes Regulating Competency in 
Actions Concerning Separate Interests of Hither 
Husband or Wife. Under statutes providing that 
husband and wife shall be fully competent witnesses 
in proceedings brought by either to protect or re- 
cover the separate property of either, removal of in- 
competency is confined to the proceedings speeified.’§ 


Statutes ordinarily requiring consent of spouse to 
make a married witness competent,’® when construed 
in the light of other statutes making husband and 
wife competent as witnesses in proceedings brought 
in connection with the separate property of either, 
have been held not to require consent of the other 
‘spouse to testimony of the spouse whose separate 
property is involved in the proceeding at bar.%® 


WITNESSES 


[§§ 191-193 


Some statutes allow husband and wife to testify 
against each other in case of a dispute between them 
as to the title to property.*? 


[§ 193] ff. Actions Concerning Community Prop- 
erty. In suits involving community property*? the 
usual rules’* apply with respect to the competency 
of husband and wife,’* although if a case involving 
community property should arise whére the testi- 
mony of a spouse could be confined to his or her own 
interest, such testimony would be competent,*° and 
under enabling acts’® a spouse may be competent to 
testify in actions concerning the community.** 
Where, in ereditors’ proceedings against the hus- 
band, any property or credit which the wife may 
have is presumed to belong to the community, neither 
wife nor husband may testify to establish the para- 
phernal character of the wife’s claim.** Under a 
statute providing that a husband shall not be exam- 
ined for or against his wife without her consent, a 
husband may be compelled to testify without his 
wife’s consent in proceedings supplementary te ex- 
ecution of a community personal judgment against 


Dispute between husband and wife as to title. 


Banking, etc., Ins. Co., 54 Tex. 451. 
‘See St. George v. Printy, 203 Ill.App. 
304; Alford v. Lambert, 203 Ill.App. 
Aas Edwards v. Negley, 193 I1l.App. 


[a] Husband competent, although 
wife’s title not admitted.—J. Ober- 
mann Brewing Co. v. Ohlerking, 33 
Tll.App. 356. 


[b] In action relating to separate 
‘property of deceased wife, the hus- 
band is a competent witness for the 
administrator. Ledford v. Weber, 7 
Tll.App. 87. 


[ce] Even after death of husband 
the wife is a competent witness 
against his administrator in an action 
concerning her separate property. 
Primmer v. Clabaugh, 78 Ill. 94. 


72. Rock Island v. Larkin, 136 Ill. 
App. 579 [foll Davenport & Cox v. Ry- 
an, 81 Ill. 218; Anderson v. Friend, 71 
Lie4io; Chicazo, ‘ete. R. Co: ve Dunh; 
52 Ill. 260, 4 Am.R. 606]; Anderson v. 
Moore, 108 Ill.App. 106; Rock Island 
v. Deis, 38 I1l.Anp. 409. Compare Mar- 
tin v. Derenbecker, 40 So. 849, 116 La. 
495 (where in its official syllabus the 
court said: “In those personal ac- 
tions of the wife which are under the 
control of, and are brought by, the 
husband, both husband and wife are 
competent witnesses, but, in actions 
for damages resulting from personal 
injuries to the wife, the testimony of 
the husband should be excluded’’). 


73. Anderson y. Friend, 71 Ill. 475. 


74. Kolber v. Frankenthal, 159 Ill. 
App. 382. 

Competency of wife to testify in 
husband’s suit for abortion under pub- 
lic policy rule see supra § 145. 


75. Hawver v. Hawver, 78 Ill. 412. 
76. Davenport & Cox v. Ryan, 81 
Die 2L8ke INOyev. Creed; HueA ppd 57. 


See also Snow v. Carpenter, 49 Vt. 426 
(holding a husband properly permit- 
ted to testify in his wife’s action to 
recover from a third party for per- 
sonal injuries inflicted by her husband 
while intoxicated, such third party 
having sold him the liquor, and the 
act permitting suit also removing the 
common-law disqualification in ac- 
tions under the act). 


why 


Competency of husband on ground 
of public policy see supra § 145. 


ee Barber’s Petition, 17 Pa.Dist. 
8. 


78. Barber’s Pet., 17 Pa.Dist. 148. 


[a] Proceeding by wife to become 
feme sole trader cannot in any true 
legal sense be called a proceeding to 
protect or recover her separate prop- 
erty, and therefore, in such a feme 
sole trader proceeding, a wife may 
not testify against her husband con- 
trary to the provisions of other gen- 
eral prohibitory statutes. Barber’s 
Petition, 17 Pa.Dist. 148. 


[b] Proceeding by which both 
spouses cannot be concluded.—Act 
June 8 (1893) § 4 (P. L. p 344), pro- 
viding that, in any proceeding by ei- 
ther husband or wife to protect or 
recover the separate property of ei- 
ther, both shall be fully competent 
witnesses, except that neither may 
testify to confidential communica- 
tions, is not applicable in a proceed- 
ing in which only husband or wife is 
a party, and in which no judgment or 
decree can be entered which could be 
pleaded as res judicata in a subse- 
quent controversy between them in- 
volving the same _ subject matter. 
Sayler v. Walter, 30 Pa.Super. 370. 


Statutes as inapplicable to actions 
for alienation of affections see infra § 
197 text and note 20. 


79. See supra § 167. 


80. Hunt v. Haton, 21 N.W. 429, 55 
Mich. 362. 


[a] For example, a wife may tes- 
tify without her husband’s consent 
in an action involving her separate 
property. -Hunt v. Haton, 21 “Nw. 
429, 55 Mich. 362. 


81. Dowling v. Dowling, 
528, 116 Mich. 346. 


74 N.W. 


62. See Husband and Wife §§ 1069-— 
1404. 

83. See supra §§ 145, 166-168. 

84. Rothschild v. Superior Court in 


and for City and County of San Fran- 
cisco, 293 P.. 106, 109° CalApp, 345; 
White v. Vicksburg, etc., R. Co., 8 So. 
475, 42 La.Ann. 990; Dunfy v. Kelly, 
20 Que.Super. 231. 


hoth spouses, parties. to the action.*® 


[a] In suit by husband for judg- 
ment in his own favor on community 
claim, the wife cannot be heard as a 
witness because “a claim for damag- 
es for an injury done to a married 
woman, being under the regime of the 
community, is an asset of the com- 
munity, on which suit must be 
brought in the husband’s name, and 
the wife is not a competent witness 
in such a suit.” White v. Vicksburg, 
Se P. R. Co., 8 So. 475, 42 La.Ann. 


x 

[b] Statute requiring consent of 
the other spouse to render the witness 
competent applies in an action in- 
volving community property. Roths- 
child v. Superior Court in and for 
City and County of San Francisco, 293 
P. 106, 109 Cal.App. 345. 


_ 85. Rothschild v. Superior Court 
in and for City and County of San 
Francisco, supra. 


[a] Without consent of other 
spouse, which would ordinarily be re- 
quired. Rothschild v. Superior Court 
in and for City_and County of San 
eg oo 2938 Ee 106, LO9r CalvApp: 
oO . 


86. Effect on competency generally 
see supra §§ 146-148. 


87. See case infra this note. 


[a] In Louisiana, since the passage 
of Act (1916) No. 157, the wife has 
become a competent witness for or 
against her husband or for or against 
the community. Wuertz v. Life & 
Casualty Ins. Co. of Tennessee, 120 
So. 72, 10 La.App. 70. 


88. Schimsky v. His Creditors, 3 
La.A. (Orleans) 493. 
89. Belknap v. Platter, 103 P. 432, 


433, 54 Wash. 1, 132 Am.S.R. 1097. 


“Although as individual members 
of such community, the husband and 
wife were both made parties, the ac- 
tion was nevertheless against the 
community as such. The creditor is 
endeavoring to subject its property 
to the payment of his claim. He could 
not judicially establish such claim as 
a community obligation without pro- 
ceeding against the husband and 
wife. He has thus obtained a com- 
munity judgment, and if the wife is 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-196] 


[§-194] gg. Probate or Contest of Will. <A stat- 
ute rendering husband and wife incompetent to tes- 
tify for or against each other does not preclude a 
husband who was a witness to a will in which his 
wife is a legatee from testifying before the probate 
court in a proceeding to establish the will;®° but the 
husband or wife of a contestant in a will contest has 
been held subjeet to general rules rendering one 
spouse incompetent to testify for or against. the oth- 
er.°1 The widow of a testator has been held incom- 
petent to testify in proceedings to contest his will, 
with respect to the mental capacity of her deceased 
husband,®? although other authority holds that, in 
a will contest, the widow of the testator is a general- 
ly competent witness.®* 


[§ 195] hh. Actions between Spouse and Third 
Person®+—(aa) For Necessaries Furnished Wife. 
The testimony of a wife has been held admissible in 
an action against the husband for necessaries fur- 
nished to her.®® 


WITNESSES 


[70 C.J.] 159 


[§ 196] (bb) Automobile Accident Actions. The 


common-law rule making husband and wife incompe- 


tent witnesses for or against each other®® applies in 
actions between a spouse and a third person for dam- 
ages arising from an automobile accident,®* although 
the rule may be relaxed from the necessity of the case 
so as to admit the testimony of the spouse where he 
or she was the only person in the car and able to 
testify to certain facts,®°® but not where other wit- 
nesses are available to prove the circumstances of the 
aceident,®® and where the case does not fall within 
statutory exceptions to the common-law rule of ex- 
clusion, the spouse remains incompetent to testify 
in such an action. Statutes permitting husband or 
wife to testify in regard to business transacted by 
one as the agent of the other? do not make a spouse 
competent as a witness because driving the other 
spouse at the time of an automobile accident result- 
ing in litigation, the theory of agency not extending 
to such a case,* and the mere presence of a spouse in 


now entitled to object to an examina- 
tion of her husband, in proceedings 
supplemental to the execution, insti- 
tuted to subject the community prop- 
erty to the payment of such judgment, 
there is no good reason why the hus- 
band might not successfully object to 
her examination in the same proceed- 
ings. Neither party could then, upon 
such an examination, be required to 
disclose property fraudulently con- 
cealed by him or her. Such a con- 
struction of section 5994 would, when- 
ever a community judgment happens 
to be involved, completely nullify the 
chapter of our Code (section 5312 et 
seq., Ballinger’s Ann. Codes & St. 
[Pierce’s Code, § 897]), authorizing 
supplemental proceedings in aid of 
execution, which chapter expressly 
provides that a judgment debtor may 
be required to appear in court and 
answer concerning property which he 
unjustly refuses to apply towards the 
satisfaction of the judgment. When 
the rule as to the competency or in- 
competency of the husband and wife 
as witnesses was fixed by our statute, 
the Legislature certainly did not in- 
tend any such result.” Belknap v. 
Platter, supra. 


90. Lanning v. Gay, 78 P. 810, 85 P. 
407, 70 Kan. 353. 


Evidence of attesting witnesses see 
Wills §§ 766, 767. 


Preliminary examination of attest- 
ing witnesses see Wills § 866. 


91. Wigginton’s Ex’r v. Wigginton, 
239 S.W. 455, 194 Ky. 385; Bailey v. 
Waddy, 212 S.W. 459, 184 Ky. 451; 
Henning v. Stevenson, 80 S.W. 1135, 
118 Ky. 318, 26 Ky.L. 159; Williams 
v. Williams, 71 S.W. 505, 24 Ky.L. 
1326; Berst v. Moxom, 138 S.W. 74, 
157 Mo.App. 342; Allen y. Kinnibrugh, 
219 P. 676, 93 Okl. 42. 


[a] For example, in a will contest 
the wife of one of the contestants or 
contestees is not a competent witness 
for her husband or for any of the 
other parties joined with him as con- 
testants or contestees, because they 
have a common interest in the ques- 
tion as to the validity of the will. 
Allen vy. Kinnibrugh, 219 P. 676, 93 
Okl. 42. 


[b] Where one of the contestants 
testifies, the husband of such con- 
testant is incompetent under Civ. 
Code Pract. § 606 permitting one, but 
not both, spouses to testify (see supra 
§ 190), and his testimony cannot be 
received on the theory that it was 
competent for him to testify for the 


, 


. 


other contestants for the interest of 
all contestants was the same, and 
separate judgments could not be ren- 
dered as to each. Bailey v. Waddy, 
212 S.W. 459, 184 Ky. 451. 


92. Donnan y. Donnan, 86 N.E. 279, 
236 Ill. 341. : 


93. Nelson v. Nelson, 30 S.W.(2d) 
893, 285 Ky. 189. 


[a] Testamentary capacity and 
undue influence.—‘‘There is no case 
wherein it has been decided by this 
court that a widow cannot testify in 
a will contest on the issue of testa- 
mentary capacity, or undue influence, 
or on either of such issues.’”’ Nelson 
we Nelo: 30 S.W.(2d) 8938, 235 Ky. 


94, Cross references: 
Actions concerning: 


Community property see supra § 
103: 

Separate property or interests of 
Piha spouse see Supra §§ 191, 
LOZ 


Actions which might have _ been 
_ brought by or against wife if un- 
married see supra § 190. 


ia! or contest of will see supra § 


95. Wilcoxon v. Read, 95 I1l.App. 
33; Lyle v. Andalaft, 165 S.W. 1146, 
178 Mo.App. 172; Morgenroth v. Spen- 
cer, 102 N.W. 1086, 124 Wis. 564; Bach 
v. Parmely, 35 Wis. 238. 


96. See supra § 145. 


97. Bolkhardt v. Edwards, 230 Ill. 
App. 640; Walden v. Stone, (Mo.App.) 
223 S.W. 136. Compare Ingle v. Mali- 
ney, 234 Ill.App. 151 (holding a wife 
competent to testify in an automobile 
accident case after the death of her 
husband). 


[a] For example, in an action 
against an automobile driver for in- 
juries to one struck by his car, de- 
fendant’s wife was not a competent 
witness, and the court properly ex- 
cluded her testimony. Walden v. 
Stone, (Mo.App.) 223 S.W. 136. 


98. Walbank v. Walden W. Shaw 
Livery Co., 186 Ill.App. 128, 130. 


“We think that where a wife has 
the custody and control of an automo- 
bile of her husband, which is struck 
by another automobile, and no witness 
of the occurrence knew the wife by 
sight, or knew who was the owner of 
the automobile which was so struck, 
the wife, from the necessity of the 


case, under the rule of the common: 
law stated in the cases cited, is a com- 
petent witness to testify that she was 
driving the automobile which was 
struck. As the witness was com- 
petent to testify to certain facts, the 
objection by defendant that she was 
‘absolutely incompetent’ was properly 
overruled.” Walbank v. Walden W. 
Shaw Livery Co., supra. 


99. Bolkhardt v. Edwards, 230 Ill. 
App. 640. 
[a] Where policeman and twelve- 


year-old daughter witnessed accident, 
a wife driving her husband’s car in a 
collision with another car may not 
testify for her husband in his action 
against a third person for damages to 
his automobile, the presence of other 
witnesses making it unnecessary to- 
relax the common-law rule or to make 
any exception thereto on the ground 
of necessity. Bolkhardt v. Hdwards,. 
230 Ill.App. 640. 


1. Bolkhdardt v. Edwards, supra. 
2. See supra § 163. J 


8. Kansas City Southern Ry. Co. 
v. Biggs, 28 S.W.(2d) 68, 181 Ark. 
818; Kirman vy. Hutchinson, 254 Ill. 
App. 469; Walbank v. Walden W. 
Shaw Livery Co., 186 Ill. App. 128, 130. 
Compare Whipkey v. Ashbaugh, 267 
Tll.App. 452 (upholding refusal to per- 
mit the wife of defendant to testify 
where defendant would not admit that 
she was his agent). 


“The wife was not a competent wit- 
ness for her husband under the provi- 
sion of the statute that she may tes- 
tify for or against her husband ‘in all 
matters of business transactions 
where the transaction was had and 
conducted by her as the agent of her 
husband.’ Her testimony did not re- 
late to any business transaction had 
or conducted by her as the agent of 
her husband. If it be conceded that 
she went in the automobile to attend 
to a business transaction for him, this 
did not make her a competent witness 
to testify to what she saw or heard 
on the way to or from the place where 
such transaction was had, but only 
made her competent to testify to such 
transaction.” Walbank v. Walden W. 
Shaw Livery Co., supra. 


[a] Husband driving wife’s car at 
time of her injury.— Where the wife’s 
car was struck by a train at night, the 
husband driver could not testify as to 
the absence of warning signals or of 
lights on the train, in his wife’s suit 
against the railroad for her personal 
injuries, such evidence being relevant 
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the car at the time of an accident affords no basis for 


a claim of agency.* 
[§ 197] (cc) Alienation 


of Affections. 
from the matter of confidential communiecations,® at 
common law and except as the rule may be changed 
by statute® or modified by exceptions on the ground 
of public policy or the like,’ the alienated spouse is 
incompetent to testify in an action by the other 
spouse for alienation of his or her affections.® 
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[§§ 196-197 


witnesses in an action by one spouse for the alien- 


ation of the affections of the other,® at least where 


Aside 


Un- 


der some statutes husband and wife are competent 


but the husband being incompetent as;another girl, his testimony that plain- 


a witness, and the fact that he was 
driving his wife’s car at the time did 
not make him her agent as to a busi- 
ness transaction so as to render him 
competent under the statute. Kansas 
City Southern R. Co. v. Biggs, 28 S. 
W.(2d) 68, 181 Ark. 818. 


[b] Wife driving physician hus- 
band on professional call.—Under a 
statute providing that no husband or 
wife shall be rendered competent by 
the statute to testify for or against 
the other as to any transaction occur- 
ring during marriage except, inter 
alia, business transactions where the 
transaction was had and conducted by 
such married woman as an agent of 
her husband, a wife driving her physi- 
cian husband to visit his patient may 
not testify for him in a suit against 
him for death or injury of a third 
party caused by the automobile the 
wife was driving. Kirman v. Hutch- 
inson, 254 Ill.App. 469.- 


[ec] In Kentucky it has been held 
that, in an action against the wife 
where decedent had received injuries 
causing death when struck by an au- 
tomobile of the wife in possession of 
her son, it appearing that the son had 
authority to obtain the automobile 
from the garage when accompanied 
by his father, and that there was no 
limitation on the automobile’s use 
when the son obtained it, the court 
did not err in refusing to permit the 
husband, who acted as the wife’s 
agent, to testify that the son used the 
automobile on a certain occasion with- 
out the father’s consent, since the evi- 
‘dence was immaterial because the hus- 
band was present when the son ob- 
tained the automobile, notwithstand- 
ing the wife’s contention that the 
husband should have been permitted 
to testify under Civ. Code Pract. § 

, as to things not within the 
knowledge of the wife and about 
which she did not testify. Steele v. 
Age’s Adm’x, 26 S.W.(2d) 563, 233 Ky. 
714. 


Competency of one but not both 
spouses to testify in Kentucky see su- 
pra §§ 163, 190. 


4 Cutts v. Davison, (Mo.App.) 184 
S.W. 921. 


[a] “Back seat driver” of a car is 
not an agent of the husband at the 
wheel so as to be competent to testify 
for him in an action brought against 
the husband for personal injuries 
caused by the automobile. Cutts v. 
Davison, (Mo.App.) 184 S.W. 921. 


5. See infra §§ 508-531. 
6. See infra text and note 9 et seq. 
7. See infra text and notes 16, 17. 


8. Knapp v. Knapp, (Mo.) 183 S.W. 
576; McKay v. McKay, 182 S.W. 124, 
192 Mo.App. 221. Compare McCoy v. 
Hill, 246 S.W. 582, 296 Mo. 135 (hold- 
ing that, in an action for debauching 
and alienating the affections of plain- 
tiff’'s wife, in which defendant claim- 
ed he visited plaintiff's home to meet 


tiff’s wife did not object was not inad- 
missible because of the rule that one 
spouse is not competent to testify in 
the other’s suit for alienation of af- 
fections). And see Rice v. Rice, «62 
N.W. 833, 104 Mich. 371 (holding that, 
in an action for the alienation of the 
affections of plaintiff's husband, the 
husband was not competent to contra- 
dict plaintiff). 


[a] YXlustration.—The husband of 
plaintiff suing her husband’s mother 
and sister for alienation of his affec- 
tions is not a competent witness for 
defendants. Knapp v. Knapp, (Mo.) 
183 S.W. 576. 


Exception where alienation grows 
out of adultery seeéNnfra text and note 
16. 


9. U.S.—Harris v. Brown, 187 F. 
6, 109 C.C.A. 60 (construing Kansas 
statute). 


Cal.—Pratt v. Harrold, 190 P. 372, 47 
Cal.App. 166. 


Kan.—Roesner v. Darrah, 70 P. 597, 
65 Kan. 599. 


Mo.—Coy. v. Humphreys, 125 S.W. 
877, 142 Mo.App. 92. 


N.J.—Manlove v. Harper, 160 A. 93, 
109 N.J.Law 18; Rust v. Oltmer, 67 
A. 337, 74 N.J.Law 802. 


Vt.--Phelps v. Utley, 101 A. 1011, 
92 Vt..40. »Contra, Pratini v. Caslini, 
29 A. 252, 66 Vt. 2738, 44 Am.S.R. 843. 


[a] In Nebraska (1) prior to the 
act of July 1, 1925, in an action for 
alienating a husband’s affections, the 
husband could not contradict state- 
ments to the wife out of defendant’s 
presence (L. [1925] ec 75, amending 
Comp. St. [1922] § 8837). Larsen v. 
Larsen, 213 N.W. 971, 115 Neb. 601. 
(2) Under the 1925 amendment a hus- 
band is a competent witness in an ac- 
tion for alienating his affections tried 
after the amendment became effective, 
without regard to when the cause of 
action arose. Larsen v. Larsen, su- 
pra, 


[b] As to relations with defend- 
ant.—Under Pub. St. 1592, making 
competency the rule and incompetency 
the exception, the wife in a husband’s 
action for alienation of affections was 
a competent witness for him as to her 
relations with defendant, such testi- 
mony not being against the husband 
nor involving any breach of marital 
confidence. Phelps v. Utley, 101 A. 
1011, 92 Vt. 40. 


[ec] For example (1) if Code Civ. 
Pree. § 1881 disqualified the wife asa 
witness for her husband in an action 
for alienation of her affections, that 
disqualification was removed by the 
amendment of 1907, which permits 
such testimony in an action brought 
by husband or wife against another 
person for alienation of the affections. 
Pratt v. Harrold, 190 P. 372, 47 Cal. 
App. 166. (2) Kan. Gen. St. (1909) § 
5915 (Code Civ. Proc. § 321), which 
provides that husband and wife “‘shall 


the action does not grow out of adultery,’® or where 
it is brought after divorce;!1! although in some ju- 
risdictions the alienated spouse may not testify with- 
out the consent of plaintiff spouse.?? 


Alienation growing out of adultery. In some ju- 
risdictions neither plaintiff spouse** nor the alienat- 
ed spouse'* may testify in an action for alienation 


Der. 
against each 


incompetent to testify for or 
other concerning any 
communication made by one to the 
other during the marriage, whether 
called while that relation subsisted or 
afterwards,” construed liberally, as 
required by statuté and in harmony 
with cognate provisions and the set- 
tled legislative poliey of the state to- 
ward married women, makes husband 
and wife competent witnesses for or 
against each other in civil cases, ex- 
cept as to the communications speci- 
fied; and under Rev. St. § 858, as 
amended by Act June 29, 1906 c 3608, 
34° St. 618) .(U.. So) Comp, sSt.':Suppl: 
[1909] p 242), which provides that the 
competency of witnesses in civil ac- 
tions in the federal courts ‘shall be 
determined by the laws of the state or 
territory in which the court is held,” 
a wife is a competent witness for her 
husband in an action by him for 
alienation of her affections, brought 
in a federal court in Kansas. Harris 
v. Brown, 187 F. 6, 109 C.C.A. 60. 


10. Hendrickson v. Harry, 166 N. 
W. 1023, 200 Mich. 41. 


Alienation growing out of adultery 
see infra text and notes 13-18. 


11. Patterson v. Hill, 180 N.W. 352, 
212 Mich. 635. 


[al Ylustration.—Under Comp. L. 
(1915) § 12555, making husband and 
wife incompetent except by consent, 
and prohibiting examination as to 
communications during the marriage, 
a wife is a competent witness, aside 
from privileged communications, in 
the husband’s action for alienation 
of her affections, brought after the 
granting of a divorce. Patterson v. 
Hill, 180 N.W. 352, 212 Mich. 635. 


12. Bradbury v. Brooks, 257 P. 359, 
82 ‘Colo. 133; * Buot v. wise; 6 NEW. 
425, 27 Minn. 68> Smith v. Sheffield; 
197 P. 605, 58 Utah 77; Lyen v. Lyen, 
167 P. 1113, 98 Wash. 498;. Jones v. 
Jones, 164 P. 757, 96 Wash. 172; Stan- 
ley v. Stanley, 68 P. 187, 27 Wash.'570. 


[a] Illustration.—In a husband’s 
action for alienation of his wife's af- 
fections, it was not error to exclude 
the wife’s testimony against plaintiff, 
since she was incompetent to testify 
on any subject therein without his 
consent, in view of Comp. L. (1917) § 
7124, disqualifying either husband or 
wife to testify for or against the 
other without the other’s consent dur- 
ing the marriage relation, or to be 
examined as to any communication 
made while the relation existed, and 
the fact that she was thereby pre- 
cluded trom defending her character 
could not change the rule in the ab- 
sence of liberalizing legislation. 
Smith y. Sheffield, 197 P..605, 58 Utah 
Gil 


13. Graves v. Harris, 45 S.H. 239, 
Li’ Ga. Si7- 


14. Thompson v. Crawford, 119 S. 
E. 440, 30 Ga.App. 796; Scowden v. 
Taphorn, 214 Ill.App. 394. See Judah 
v. Goldsmith, 164 N.H. 496, 90 Ind. 
App. 81 (holding that instruction that 


For later cases, developments and changes in the law see Annotations, same title and section number. 


as re 


§§ 197-198] 


\ 


of affections growing out of adultery,t® although in 
other jurisdictions the alienated spouse has been held 
a competent witness for plaintiff on the ground of 
public policy,!® or in defense of character or con- 
duct,!* and plaintiff spouse has also been held com- 


petent.?% 


Statutes permitting husband and wife to testify 
against each other where one sues other for protec- 
tion of separate property'® do not make one a com- 
petent witness against the other in a suit for aliena- 


tion of a spouse’s affections.?° 


[§ 198] (dd) Criminal 


wife is not competent witness in ac- 
tion for alienating her affections, and 
that no inferences should be drawn 
from her failure to testify, is not re- 
versible error). 


{a] Illustration.—A wife is not a 
competent witness for her husband in 
a suit by him against another for 
alienating her affections, where the 
suit is based on, and instituted in 
consequence of, her adultery with de- 
fendant, notwithstanding the enabling 
act (Acts [1866] p 1388; Civ. Code 
£1910] § 5861). Thompson v. Craw- 
ford, 119 S.E. 440, 30 Ga.App. 796. 


15. Competency in prosecution for 
adultery see infra §§ 207-209. 


16. Coy v. Humphreys, 125 S.W. 
877, 142 Mo.App. 92. 


[a] In action by husband against 
family physician for the alienation of 
his wife’s affection, in a case where 
the court spoke of the “scandalous 
adulteries’’ of defendant and stated 
that the evidence “reeks with the 
stench of moral pollution,” the wife 
was held a competent witness for the 
husband, on the ground of public pol- 
icy. Coy v. Humphreys, 125 S.W. 877, 
142 Mo.App. 92. 


Exception to incompetency on 
ground of public policy generally see 
supra § 145. 


17. Chestnutt v. Sutton, 168 S.E. 
680, 204 N.C. 476. 


[a] For example, in an action for 
alienation of a wife’s affections, the 
wife as defendant’s witness could re- 
fute charges against her assailing her 
character (Comp. St. § 1801). CheSt- 
nutt v. Sutton, 168 S.E. 680, 204 N.C. 
476. 


Competency to defend character or 
conduct generally see supra § 158. 


18. Roesner v. Darrah, 70 P. 597, 
65 Kan. 599; Powell v. Strickland, 79 
S.B. 872; 163 N.C. 393, Ann.Cas.1915B 
709; Potter v. Womach, 162 P. 801, 
63 Okl. 107. 


[a] Illustration.—Revisal (1905) § 
1628 requires every person offered as 
a witness to be admitted to give evi- 
dence, although he has an interest in 
the matter or event of the trial. Sec- 
tion 1629 prohibits the exclusion of a 
witness on account of interest in the 
event of the action. Section 1630 pro- 
vides that the parties themselves and 
persons for whom the suit is brought 
or defended shall be competent to 
give evidence, provided that this sec- 
tion shall not apply to any action in- 
stituted because of adultery, or in any 
action for criminal conversation. 
Section 1636 makes a husband and 
wife of a party competent to testify, 
provided that husband or wife shall 
not be rendered competent to give evi- 
dence “for or against each other in 
any criminal action,’’ or in any pro- 


[70 C. J.—11] 


Conversation. 
some statutes and decisions husband and wife are 
generally incompetent for or against each other in an 
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\ 
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action for criminal conversation,?! except to prove 
the fact of marriage,?” or the wife is not competent 
except with the husband’s consent,?* or the wife is 
competent for, although not against, her husband.** 


Declarations of wife proved by third party.?> 


The 


prohibition of statutes expressly providing that, in 


Under 
ant;27 although 


ceeding brought in consequence of 
adultery, or for divorce on account of 
adultery, or any action of criminal 
conversation. It was held that the 
husband was competent to testify, in 
an action by him for alienation of af- 
fections, as to his wife’s adultery with 
defendant, she not being a party, the 
policy of the statutes being to make 
the usband and wife. incompetent 
when the evidence of either will, ina 
legal sense only, prejudice the other. 
Powell v. Strickland, 79 S.E. 872, 163 
N.C. 393, Ann: Cas. 19158) 709? 


19. See statutory provisions; 
see supra § 192. 


20. Morrow vy. Morrow, 
472. 

[a] Alienated husband may not be 
called to testify against his wife in 
her suit for alienation of his affec- 
tions, the statute not including such 


and 


43 Pa.Co. 


A case. Morrow v. Morrow, 43 Pa.Co. 
72. 

an Ind.—Harris v. Rupel, 14 Ind. 
09. 


N.J.—Manlove v. Harper, 160 A. 
93, 109 N.J.Law 18; Rust v. Oltmer, 
67 A. 337, 74 N.J.Law 802. 


N.Y.—Hicks v. Bradner, 2 Abb.Dec. 
862, 5 Transcr.A. 239, 35 How.Pr. 118. 


N.C.—Rouse v. Creech, 166 S.E. 174, 
U6; 2203) NEC 378i 9 Byattiev.vicCoy, 
140 S.E. 807, 809, 194 N.C. 760; Grant 
v. Mitchell, 71 S.E. 1087, 156 N.C. 15, 
Ann.Cas.1912D 1119. 3 


Pa.—Cornelius v. Hambay, 24 A. 
515, 150 Pa. 359; Sahms v. Brown, 4 
Pa.Co. 488. 


[a] Rule of common law making 
husband and wife incompetent wit- 
nesses for or against each other is not 
changed so as to permit a wife to tes- 
tify against her husband in his action 
for criminal conversation by statutes 
abrogating the disqualification of a 
witness by reason of being a party. 
Dicks, vy. Bradner, 2). Abb.Dec.. (CGN.Y-) 
362, 5 Transc.A. 239, 35 How.Pr. 118. 


[b] Tllustrations.—(1) A husband 
may not testify against his wife in a 
eriminal conversation case even 
though she is not a party. Sahms v. 
Brown, 4 Pa.Co. 488. (2) Under Re- 
visal (1905) § 1636, providing that no 
husband or wife shall be competent 
to give evidence for or against the 
other in an action for criminai con- 
versation, plaintiff’s wife is an incom- 
petent witness for defendant in an ac- 
tion for criminal conversation to re- 
but plaintiff's evidence. Grant v. 
WEceHel sid Sk. LO e4b6s N.Ci 15, 
Ann.Cas.1912D 1119. 


[e] Complaint alleging that de- 
fendant’s personality and persuasions 
overcame resistance of plaintiff's wife 
charged criminal conversation within 
a statute rendering the wife incom- 


an action for criminal conversation, plaintifi’s wife is 
not a competent witness for him as to any matter in 
controversy, runs to the disqualification of the wit- 
ness,7® and under statutes of this character it has 
been held that, where the wife is not called as a wit- 
ness, other persons may testify as to the wife’s decla- 
rations in the presence of defendant for the purpose 
of getting direct or implied admissions from defend- 


under statutes removing the gener- 


petent as a witness (Comp. St. 
1801), as against the contention that 
it charged rape or involuntary inter- 
course so as to make her testimony 
admissible. Rouse y. Creech, 166 S.B. 
UG, 2OS IN: Cys S78: 


22. Jowett v. Wallace, 92 A. 321, 
112 Me. 389, Ann.Cas.1917A 754; Man- 
love v. Harper, 160 A. 93, 109 N.J.Law 
18; Rust v. Oltmer, 67 A: 337, -"74 Ned 
Law 802; Hill v. Pomelear,,63 A. 269, 
72 N.J.Law 528; Jacobson v. Siddal, 
% Bi 108, 127 Or: 5280, 53 Ami. Ren 360s 
But see Dann v. Kingdom, 1 Thomps. 
&C. (N.Y.) 492 (holding plaintiff not 
competent to prove marriage). 


[a] For example (1) in a criminal 
conversation action, the husband and 
plaintiff was a competent witness as 
to the performance of a marriage cere- 
mony. Jowett v. Wallace, 92 A. 321, 
112 Me. 889, Ann.Cas.1917A 754. (2) 
In a husband’s action for criminal 
conversation, testimony of either hus- 
band or wife is inadmissible, except 
to prove the fact of marriage (2 Comp. 
St. [1910] p 2222 § 5). Manlove v. 
Harper, 160 A. 93, 109 N.J.Law 18. 


23. Groom v. Parables, 28 Ill.App. 
152; Reynolds v. Schaffer, 52 N.W. 
15, 91 Mich. 494, 30 Am.S.R. 492; 
Mathews v. Yerex, 12 N.W. 489, 48 
Mich. 361; Hicks v. Bradner, 2 Abb. 
Dec. (N.Y) 362, 5 TransercAs 2o9n oD 
How.Pr. 118; Carpenter v. White, 46 
Barb. (N.Y.) 291; Speck v. Gray, 45 
P. 148, 14 Wash. 589. 


Consent generally see supra § 167. 


24 Brister v. Dunaway, 115 So. 36, 
149 Miss. 5. 


25. Indirect testimony generally 
see Supra §§ 170-173. 


26. Botwinick y. Annenberg, 
N.Y.S. 151, 204 App.Div. 436. 


27. Mainard v. Reider, 28 N.B. 196, 
2 Ind.App. 115; Botwinick v. Annen- 
berg, 198 N.Y.S. 151, 204 App.Div. 436. 


fa] For example, in an action for 
criminal conversation, testimony of 
plaintiff and other witnesses as to 
declarations of plaintiff’s wife made 
in the presence of defendant, adduced 
only for the purpose of getting admis- 
sions from defendant, was admissible, 
and not within Civ. Pract. Act § 349, 
prohibiting the wife from testifying 
for plaintiff in such an action. Bot- 
winick vy. Annenberg, 198 N.Y.S. 151, 
204 App.Div. 436. 


[b] Statements by wife to seducer. 
—Rev. St. (1881) § 501, providing that 
the wife shall not be competent to 
testify in an action by the husband 
for her seduction, does not apply to 
evidence of statements by her to her 
seducer in a conversation between 
him, the husband, and herself. Main- 
Baa v. Reider, 28 N.H. 196, 2 Ind.App. 
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al common-law disability of husband and wife to tes- 
tify for or against each other in civil actions,?® but 
expressly providing that nothing therein shall render 
husband or wife competent to testify for or against 
the other in any action or proceeding on account of 
criminal conversation, a third person may not testify 
to declarations of the wife against her husband.?° 


Purpose of statutes expressly making wife incom- 
petent witness for plaintiff in her husband’s action 
for criminal conversation, but permitting her to tes- 
tify for defendant, would seem to be to prevent col- 
lusion between husband and wife.®° 


Statutes forbidding testimony of one spouse 
against other. Under statutes providing that a hus- 
band or wife is not competent against the other on 
the trial of an action founded on adultery except to 
prove the marriage or to disprove the adultery, 
plaintiff husband is not prohibited from testifying in 
his own behalf in proof of the offense. 


. Statutes in contravention of common law. Stat- 
utes providing that, in an action for criminal con- 
versation, plaintiff’s wife is a competent witness for 
defendant except as to confidential communications, 
are in contravention of the common-law rule making 
husband and wife generally incompetent for or 
against each other.®? 


Under statutes permitting wife to testify in de- 
fense of her character or conduct** in the husband’s 
action for criminal conversation, the wife may testify 
for defendant in refutation of charges against her 
chastity.*4 


WITNESSES 


of adultery, as the essence of such ac- 
tion is not criminal conversation bas- | 491. 


[§§ 198-200 


Under statutes making competency the rule and 
incompetency the exception as respects testimony 
of a wife for her husband, it has been held that a 
wife may be admitted as a witness for plaintiff, in a 
criminal conversation case, over defendant’s objec- 
tion®® and may testify as to the offense.*® 


Divorce. Under statutes expressly providing that, 
in an action for criminal conversation, plaintiff’s 
wife is not a competent witness for plaintiff, but is 
competent for defendant, on proof of divorce plain- 
tiff may call the alienated and divorced spouse to 
testify in his behalf as to the marriage*®’ and the of- 
fense charged.*® 


[§ 199] (ee) Carnal Assault. Under a statute 
providing that, in any action instituted by husband 
or wife in consequence of adultery, the husband or 
wife shall not be competent to testify, an assault- 
ed wife may testify in her husband’s action for dam- 
ages for a carnal assault upon the wife,°?® although 
there is authority holding that a suit for damages 
based on a carnal and forcible assault on the wife 
is so far one instituted in consequence of adultery as 


to.render the wife an incompetent witness.*° 


{§ 200] (d) Criminal Prosecutions—aa. Of One 
Spouse for Offense against Other—(aa) General 
Rules—aaa. At Common Law and under General 
Statutes. Both at common law and under statutes 
either declaratory thereof or relaxing the common- 
law rule of general incompetence, a husband or wife 
is a competent witness against the other spouse in the 
latter’s prosecution for a crime against the former,*? 


e 


Mass.—Com. v. Murphy, 4 Allen 


ed on an adulterous act, but assault 
Hirdes v. Ottawa 
Circuit Judge, 146 N.W. 646, 180 Mich. 


28. See supra §§ 146, 147. 
29. McCall v. Galloway, 78 S.E. 
429, 162 N.C. 353. similar to rape. 
30. Strock v. Russell, 132 N.Y.S. 
968, 148 App.Div. 483. 321, 52 L.RiA.NiS. (373. 
31. Smith v. O’Brien, 6 N.Y.S. 174, 


63 Hun 633 [aff 28 N.E. 256, 127 N.Y. 
694]; Woods v. Gledhill, 9 N.Y.S. 266, 
56 Hun 220. 

{a] Testimony is not strictly 
against wife, she not being a party, 
but is against defendant. Woods v. 
Gledhill, 9 N.Y.S. 266, 56 Hun 220. 


32. Smith v. Merrill, 44 N.W. 759, 
75 Wis. 461. 


33. See supra § 158. 


34. Chestnutt v. Sutton, 
680, 204 N.C. 476. 


168 S.E. 


35. Phelps v. Utley, 101 A. 1011, 92 
piven 40: 
36. Phelps v. Utley, supra. 
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37. Wottrich v. Freeman, 
601; Botwinick v. Annenberg, 
Y.S. 151, 204 App.Div. 436. 


38. Wottrich v. Freeman, 71 N.Y. 
601: Botwinick v. Annenberg, 198 N. 
Y.S. 151, 204 App.Div. 436. 


39. Hirdes v. Ottawa Circuit Judge, 
146 N.W. 646, 180 Mich. 321, 52 L.R.A. 
INASa) oss 


{a] Tllustration.—In an action for 
damages for carnal assault on plain- 
tiff’s wife, she could testify that de- 
fendant furnished her with whisky, 
and, while she was so intoxicated that 
she could not resist him, caused her 
to have intercourse with him, notwith- 
standing Comp. L. § 10213, making the 
wife incompetent to testify in an ac- 
tion by the husband in consequence 


40. Corkum v. Corkum, 40 N.S. 488 
[eit Russell v. Dunn, unreported]. 


41. U.S.—Kerr v. U. S., 11 F.(2d) 
227 [cert den 46 S.Ct. 639, 271 U.S. 689, 
70 L.Ed. 1153]; U.S. v. Fitton, 25 F. 
Cas.No. 15,106, 4 Cranch C.C. 658; 
U. S. v. Smallwood, 27 F.Cas.No. 16,- 
316, 5, Cranch C.C:- 35. 


Ala.—Williams v. State, 43 So. 720, 
149 Ala. 4; Clarke v. State, 23 So. 671, 
117 Ala. 1, 67 Am.S.R. 157; Tucker v. 
State, 71 Ala. 342; State v. Neill, 6 
Ala. 685. 


Ark,—Holley v. State, 158 S.W. 121, 
108 Ark. 224. 


Cal.—People v. Roder, 141 P. 958, 24 
Cal.App. 477; Ex parte Kantrowitz, 
140 P. 1078, 24 Cal.App. 208. 


Del.—State v. Harris, 58 A. 1042, 21 


Del. 145. 

Fla.—Ex p. Beville, 50 So. 685, 58 
Play 170) 27 RVAIN.S cco, LO” Ann 
Cas. 48. 


Ky.—Brown v. Commonwealth, 43 
S.W.(2d) 511, 241 Ky. 151. See Gates 
v. Gates, 232 S.W. 378, 192 Ky. 253 
(recognizing rule). Compare Turn- 
bull v. Com., 3 Ky.L. 275, 79 Ky. 495 
(holding husband incompetent to tes- 
tify against wife in her prosecution 
for cutting and wounding him). 


La.—State v. Parker, 8 So. 473, 42 
La.Ann. 972. 


Me.—State v. Dyer, 
Soule’s Case, 5 Me. 407. 


Md.—Hanon v. State, 63 Md. 123. 


59 Me. 308; 


Mich.—People v. Sebring, 33 N.W. 
808, 66 Mich. 705. 


Miss.—McRae v. State, 61 So. 977, 
104 Miss. 861 (recognizing rule). 


Mo.—State v., Pennington, 27 S.W. 
1106, 124 Mo. 388; State v. Vaughan, 
118 S.W. 1186, 186 Mo.App. 645. 


Mont.—State v. Rains, 164 P. 540, 
53 Mont. 424. 


Neb.—Miller v. State, 111 N.W. 637, 
78 Neb. 645. 


N.J.—State v. Mariner, 108 A. 306, 
93°N.J.Law 273 [aff 111 A. 688, 95 
N.J.Law 265]. 


N.Y.—People v. Northrup, 50 Barb. 
seat [rev on other grounds 37 NY 
20 


N.C.—State v. Alderman, 110 S.E. 
59, 182 N.C. 917; State v. Davidson, 77 
N.C. 522. 


Ohio.—Whipp v. State, 34 Ohio St. 
87, 32 Am.R. 359. 


Pa.—Com. v. Kreuger, 17 Pa.Co. 181; 
e063 v. Reid, 8 Phila. 385, 1 Leg. Gaz. 
1 


Porto Rico.—People v. Correa, 34 
Porto Rico 843; Peo. v. Medina, 32 
Porto Rico 140. 


S.C.—State v. Boyd, 20 S.C.L. 288, 27 
Am.D. 376; State v. Davis, 5 SiGlL: 
3,5 Am. De 529° 


50 Tex. Cr. 318; Navarro v. State, 6 s. 
W. 542, 24 Tex. App. 378. 


Va.—Davis v. Com., 
Va. 8388. 


“The wife, in such a case, is not only 
a competent witness against her hus- 


38 S.E. 191, 99 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 200-201] 


although at common law and under statutes declara- 
tory thereof, or so construed, the competency of one 
spouse to testify against the other in the latter’s 
prosecution for an offense against the former is or- 
dinarily confined to crimes against the person of the 
testifying spouse.*? 


Testimony for spouse. A husband or wife has 
been held a competent witness in favor of his or her 
spouse on the trial of the latter for alleged injury or 
violence inflicted upon the proposed witness,** al- 
though other authority is to the contrary.*+* 


[§ 201] bbb. Specific Statutes. Agency. Under 
statutes permitting husband and wife to testify as 
to matters affecting agency of one for the other,*® 
one spouse may testify against the other in the lat- 
ter’s prosecution for a crime against the testifying 
spouse growing out of an agency of one for the oth- 
er.*6 


Controversy between them. Under statutes per- 
mitting husband and wife to testify against each 
other in cases involving a controversy between them, 
it has been held that one spouse may not testify in 
a prosecution of the other spouse for a crime against 
the property of the would-be witness,** and it has 
been stated that generally speaking the statutory ex- 
ception has reference to civil controversies between 


husband and wife or to cases where a prosecution is | 


both civil and criminal in its essential character and 
involves material benefit to the testifying spouse,*’ 
as where the wife is permitted to testify against her 
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husband in his prosecution for vagrancy and nonsup- 
port of his family.*® 


Crime against the other. Under statutory excep- 
tions permitting husband or wife to testify against 
the other in a prosecution for a crime committed by 
one against the other, the right of one spouse to tes- 
tify against the other exists in cases of violence 
against the person,®® and has by some authorities 
been limited to such offenses,>? such authorities con- 
struing statutes of this character as merely declara- 
tory of the common law,°®? although other authori- 
ties take the view that under such statutory excep- 
tion a wife is competent to testify against her hus- 
band in a prosecution for any erime of his by which 
she is particularly and directly injured or affected,** 
the statute being construed as rendering one spouse 
competent against the other in the latter’s prosecu- 
tion for any offense against the marriage relation or 
status,°* and accordingly permit the injured spouse 
to testify against the guilty spouse in the latter’s 
prosecution for sundry crimes construed as offenses 
against the marital relation,®® although holding one 
spouse incompetent to testify against the other where 
the crime is clearly one not against the person or 
property of the other, nor even against the marital 
status.°® 


Injury against person or property. Statutes per- 
mitting either spouse to testify against the other 
in all cases in which an injury has been done by 
either against the person or property of either are 


band, but she can be compelled to tes- 
tify, whether she desires to do so or 
not. The public has an interest in her 
testimony, for it is to the interest of 
the public that all crimes shall be 
punished.” McGee v. State, 58 So. 
1008, 4 Ala.App. 54, 56. 


[a] In Georgia, under Pen. Code 
(1910) § 1037 par 4 (1) a husband may 
not testify against his wife in her 
prosecution for stabbing him. Ector 
vy. State; 74 °S.E.:295, 10 Ga: App. 777. 
(2) But a wife may testify against 
her husband in his prosecution for a 
crime of violence against her person 
(Ector v. State, supra), (3) the rule 
permitting wife and forbidding hus- 
band to testify in personal violence 
cases being the result of certain stat- 
utory amendments and changes (Ec- 
tor v. State, supra), (4) and in the 
husband’s prosecution for such a 
crime a third person may testify as to 
a conversation with defendant’s wife 
on a trial for wife beating (Horne v. 
State, 109 S.E. 699, 27 Ga.App. 587). 


42. Cal.—People v. Curiale, 70 P. 
468, 137 Cal. 534, 59 L.R.A. 588. 

Ill.—People v. Ernst, 138 N.E. 116, 
SOG. li 45:2)0<' 

Miss.—State v. McMullins, 126 So. 
662, 165 Miss. 663; State v. McMul- 
lins, 126 So. 662, 156 Miss. 663. 

Mo.—State v. Vaughan, 118 S.W. 
1186, 186 Mo.App. 645. 

N.Y.—People v. Carpenter, 9 Barb. 
580. 

N.C.—State v. Davidson, 77 N.C 
522: State v. Hussey, 44 N.C. 123. 

Pa.—Com. v. McEwen, 1 Pa.L.J. 
140. 

S.D.—State v. Burt, 94 N.W.. 409, 
17 S.D) 7% 16>Am-S.R. 759,62) LRA 
172. 

Tex.—Baxter vs State, 31 S.W. 394, 
34 Tex.Cr. 516, 53 Am.S.R. 720. 


‘ 


Wash.—State v. Kephart, 106 P. 165, 
56 Wash. 561, 26 L.R.A.N.S. 11238. 


_ Eng.—Director of Public Prosecu- 
tions v. Blady, [1912] 2 K.B. 89. 


See Williamson v. Morton, 2 Md.Ch. 
94 (so stating in a civil case). 


43. State v. Neill, 6 Ala. 685; Peo- 
me v. Fitzpatrick, 5 Park.Cr. (N.Y.) 


[a] If prosecution refuses to call 
wife as a witness in the husband’s 
trial for personal injury to her, the 
husband may call her as a witness in 
his behalf. People v. Fitzpatrick, 5 
Park.Cr. (N.Y.) 26. 


44. Bryant v. State, 157 S.E. 923, 
43 Ga.App. 85. 


[a] 
battery by husband on wife, wife is an 
incompetent witness in behalf of de- 
fendant, within Pen. Code (1910) § 
1037 par 4. Bryant v. State, 157 S.E. 
923, 438 Ga.App. 85. 


45. See supra § 163. 


46. Com. v. Wilson, 229 S.W. 60, 
190 Ky. 813. 


Obtaining money by false pretenses 
see infra § 224. 


47. State v. McMullins, 126 So. 662, 
156 Miss. 663. 


48. McQueen vy. State, 104 So. 168, 
139 Miss. 457. 


49. McRae v. State, 61 So. 977, 104 
Miss. 861. 


50. Molyneux vy. Willcockson, 137 
N.W. 1016, 157 Iowa 39, 41 L.R.A.N.S. 
abs. 


51. State v. Armstrong, 4 Minn. 
335; Baxter v. State, 31 S.W. 394, 34 
Tex:Cr. 516, .53 Am-S.R. 720; State v. 
Kephart, 106 P. 165, 56 Wash. 561, 26 
L.R.A.N.-S.. 1123. 


52. State v. Kephart, supra. 


In prosecution for assault and. 


53. Wilkinson v. People, 282 P. 257, 
86 Colo. 406; Schell v. People, 173 P. 
1141, 65 Colo. 116, L.R.A.1918F 954; 
Dill v. People, 36 P. 229, 19 Colo. 469, 
41 Am.S.R. 254. 


54. Hunter v. State, 134 P. 1134, 
1137, 10 Okl.Cr. 119, L.R.A.1915A 564, 
Ann.Cas.1916A 612. 


“This statute never intended that 
the exception should only apply to 
cases of assault upon the wife or 
husband, but it meant to make the 
spouse competent in all cases where 
the offense of the other was against 
the marriage relation. Why? Be- 
cause it would be foolish to exclude 
the testimony of a spouse, for the 
sole purpose of protecting the family 
concord, when the offense for which 
the other spouse is being tried has 
broken and shattered that conjugal 
peace and harmony. That, surely, is 
the real intent .of the exception.” 
Hunter v. State, supra. 


55. Cross references: 


abpn dormant of children see infra § 


Adultery see infra § 207. 
Bigamy see infra § 213, 
Incest see infra § 218. 
Perjury see infra § 220. 
Rape see infra § 222. 


56. Molyneux v. Willcockson, 137 
N.W. 1016, 157 Iowa 39, 41 L.R.A.N.S. 
1213; Tingley v. State, 184 P. 599, 16 
Okl.Cr. 639. 


[a] Murder of third person by a 
husband is “clearly not a crime 
against his wife, or one necessarily 
involving the marital relation,” so as 
to be within the exception permitting 
a wife to testify in the prosecution of 
her husband for a crime against her. 
Tingley v. State, 184 P. 599, 16 Okl. 
Cre 639: 
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not limited to cases wherein there is a physical in- 
jury to the person of a spouse,®* but include prose- 
cutions for crimes especially injuring one spouse, 
although involving no physical injury.®§ 


Violence done or threatened. Under statutes ren- 
dering either husband or wife competent to testify 
in any criminal proceeding against either for bodily 
injury or violence attempted, done, or threatened 
upon the other, the competency of a spouse is not 
limited to prosecutions for an immediate act of vio- 
lenece,®® nor is actual violence essential in view of 
the statutory provisions as to threatened violence.®° 


[§ 202] ccc. Crimes Prior to Marriage.®' At 
common law and under statutes substantially de- 
claratory thereof, the right of one spouse to testify 
against the other in the latter’s prosecution for a 
crime against the person of the former®? is limited 
to criminal injuries to the spouse.as such, and does 
not extend to offenses which were committed before 
the marriage,®* as where a wife is held incompetent 
to testify in her husband’s prosecution for transport- 
ing her for immoral purposes prior to marriage,®* al- 
though the spouse is competent where statute ex- 
pressly so provides.°® Under general statutes pro- 
viding that neither husband nor wife shall testify 
against the other, as construed in the light of other 
statutes providing ‘that in the case of seduction of 
a female under a certain age there shall be no prose- 
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[§§ 201-205 


cution of the man if he marries the girl unless he 
deserts her within a specified time after marriage, in 
which case he may be prosecuted “as though no mar- 
riage had taken place,” there is an implied repeal of 
the earlier prohibitory statutes so far as they affect 
cases of this character,°® and, where the husband has 
deserted his wife within the statutory period, she 
may testify against him in his prosecution for seduc- 
ing her before marriage.°* 


[§ 203] ddd. Crime against Spouse and Another. 
Where the same act is a crime against the wife and 
also a crime against another person, the wife is not 
competent on the trial of the husband for the latter 
erime.®® 


[§ 204] eee. Character of Testimony. Under the 
rule that husband or wife may testify against the 
other in the latter’s prosecution for’a crime of vio- 
lence against the former,*® the testimony of the 
spouse need not be confined to the acts of vio- 
lence,7° but may include evidence as to any acts 
showing a motive for the crime*! or an effort on the 
part of accused to suppress the prosecution.‘ 


(bb) Particular Applications—aaa. 
Abandonment, Desertion, and Nonsupport.7? Al- 
though it would seem that at common law a wife is 
incompetent to testify against her husband in his 
prosecution for abandonment of her,** there is au- 


57. Murphy v. State, 286 S.W. 871, 
171 Ark. 620, 48 A.L.R. 1189. 


58. Murphy v. State, 286 S.W. 871, 
872, 171 Ark. 620, 48 A.L.R. 1189. 


59. Com. v. Spink, 20 A. 680, 137 
Pa. 255 


60. Com. v. Spink, supra. 


61. Rape before marriage see infra 
§ 223. 


62. See supra § 200. 


63. U.S.—United States v. Gwynne, 
209 F. 993. 


Ark.—Wilson v. 
554, 125 Ark. 234. 


Cal.—People v. Curiale, 70 P. 468, 
137 Cal 534, 59 L.RvA. 588°" People v. 
Johnson, 98 P. 682, 9 Cal.App. 233. 


Conn.—State v. Volpe, 155 A. 223, 
113 Conn. 288, 76 A.L.R. 1083. 


Iowa.—State v. McKay, 98 N.W. 510, 
122 Iowa 658. 


Mich.—People v. Schoonmaker, 75 
N.W. 439, 117 Mich. 190, 72 Am.S.R. 
560. 


Minn.—State v. Frey, 79 N.W. 
76 Minn. 526, 77 Am.S.R. 660. 


Miss.—Doss v. State, 126 So. 
156 Miss. 522. 


Mo.—State v. Evans, 39 S.W. 
138 Mo. 116, 60 Am.S.R. 549. 


Pa.—Com. v. Hicher, 4 Pa.L.J. 326. 


Tenn.—Norman v. State, 155 S.W. 
135, 127 Tenn. 340, 45 L.R.A.N.S. 399. 


Tex.—Miller v. State, 40 S.W. 313, 
37 Tex.Cr. (575. 


[a] For example, personal violence 
against wife by husband, necessary as 
basis of criminal charge before wife 
can be compelled to testify against 
husband, refers only to personal vio- 
lence received after marriage, within 
Gen. St. (1930) § 6480. State v. 
Volpe, 155 A. 223, 113 Conn. 288, 76 A. 
L.R. 1083. 


State, 188 S.W. 


518, 
197, 


462, 


64. United States v. Gwynne, 209 
iE 9938. See also federal cases infra § 
19: 


[a] Violation of white slave act. 
—In a prosecution of a husband for 
bringing the woman whom he subse- 
quently married from one state to an- 
other for immoral purposes, she was 
incompetent to testify against him 
as a witness for the government under 
the common law as it existed prior 
to 1789, the common-law exception 
permitting testimony of wife in cases 
of personal injury applying only 
where the crime was committed dur- 
ing the existence of the marriage re- 
lation. United States v. Gwynne, 209 
E. 993. 


65. See statutory provisions; 
cases infra this note. 


[a] Application of seduction stat- 
ute.—(1) Act Dec. 20, 1899 (Acts 
[1899] p 42), making the wife a com- 
petent witness to testify against the 
husband in cases where there is an 
indictment for seduction, and mar- 
riage for the purpose of suspending 
the prosecution, is not applicable to 
a case where, at the time of the mar- 
riage of accused with the woman, the 
former had not been indicted for the 
offense, but was simply under arrest 
on a warrant charging him therewith. 
Barnett v. State, 43 S.B. 720, 117 Ga. 
298. (2) Ina seduction prosecution, 
where accused married a female al- 
leged to have been seduced by him, 
but had not given statutory bond, and 
it did not appear that he was unable 
to do so, the wife was competent to 
testify against him, under Pen. Code 
(1910) § 379, as amended by L. (1911) 
p 68, whether marriage to suspend 
the prosecution occurred before or 
after indictment. Fields v. State, 125 
S.E. 382, 33 Ga.App. 125. 


[b] Character of testimony.—In a 
prosecution under Acts (1913) p 408, 
for bringing a woman into the state 
for immoral purposes, the injured fe- 
male might, under the statute, testify 


and 


as to the acts and communications of 
accused in accomplishing his purpose, 
notwithstanding she had married ac- 
cused. Holland v. State, 163 S.W. 781, 
111 Ark. 214. 


66. Miller v. Commonwealth, 157 S. 
W. 378, 154 Ky. 201. 


67. Miller Vv. 
supra. 


[a] For example, desnite Civ. Code 
Pract. § 606, providing that neither a 
husband nor wife shall testify against 
the other, a woman may testify 
against her seducer in a prosecution 
renewed against him after their mar- 
riage, in view of St. § 1214, providing 
that marriage shall be a bar to prose- 
cution for seduction, unless accused 
desert his wife within three years, 
in which case the prosecution shall 
proceed as if there had been no mar- 
riage. Miller v. Commonwealth, 157 
SOW... S737 54 Ky, 201. 


68. State v. Woodrow, 52 S.E. 545, 
58 W.Vias D2tontl2) Am SR. 1001) 2 i: 
R.A.N.S. 862 and note, 6 Ann. Cas. 180 
and note (holding that a wife is nota 
competent witness against her hus- 
band in a prosecution against him for 
the murder of his child, although the 
bullet which killed the child alse 
wounded the wife). 


Commonwealth, 


69. See supra § 200. 

70. Jordan v. Com., 31 S.W.(2d) 
697, 235 Ky. 449. 

71. Jordan v. Com., supra. 

72. Jordan v. Com., supra. 


73. Of childron see infra § 231. 


74.. See State v. Brown, 67 N.C. 470 
(holding that, where the _ statute 
makes a wife competent to prove the 
fact of abandonment or neglect to pro- 
vide adequate support, the general 
rule of evidence at common law mak- 
ing husband and wife incompetent to 
testify against each other applies as 
respects matters not excepted by stat- 
ute, and therefore the wife remains in- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 205-207] 


thority holding her competent to testify by virtue 
of a common-law exception to her general incom- 
petency, such exception being based on the fact 
that she is the particular individual directly injured 
by the crime and on the rule of necessity;7° and by 
virtue of statute she has been held competent gen- 
erally as a witness in such prosecutions,’® and com- 
petent to prove the marriage,‘* the fact of abandon- 
ment,’® paternity of a child that her husband was 
accused of abandoning jointly with abandonment of 
herself,‘® and that her husband was able-bodied,*° 
although, where it would involve violation of other 
statutes making one spouse incompetent to prove the 
adultery of the other,*! a wife may not on prosecu- 
tion of her husband for abandonment testify as to 
his infidelity, even though she is by statute made 
generally competent to testify against him in such 
prosecutions,*®? but eross-examination as to adultery 
may be permitted in a proper case.*® Thus the wife 
has been held competent to testify against her hus- 
band in his prosecution for abandonment of herself, 
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or of herself and child, under statutes permitting tes- 
timony of a spouse in controversies between them,** 
or in all cases where an injury has been done to the 
person or property of either by the other,*® as well as 
in eases where the statute relates directly to her com- 
petency in prosecutions for abandonment*® or for 
abandonment after seduction and marriage.** 


[§ 206] bbb. Abortion. Under the common-law 
rule permitting one spouse to testify against the oth- 
er in the latter’s prosecution for a crime against the 
person of the other,’® a wife may testify against her 
husband in his prosecution for an abortion on her 


person.®® 


[§ 207] cece. Adultery—(aaa) In General. At 
common law and under statutes either declaratory 
thereof or failing to change the common-law rule in 
such respect, one spouse is incompetent to testify 
against the other in the latter’s prosecution for adul- 
tery..° Under statutes changing the common-law 


competent to testify to the fact of 
marriage); Rex v. Allen, (N.S.) 17 
Dom.L.R. 719 (wife’s competency de- 
nied in husband’s prosecution for non- 
support where offense not covered by 
statutory provisions permitting tes- 
timony). And see Downing v. Rugar, 
21 Wend. (N.Y.) 178, 34 Am.D. 223 
(holding that, on application for a 
warrant against a man alleged to have 
absconded leaving his wife and chil- 
dren chargeable to the public, the wife 
is not a competent person to prove 
such fact, although the proceeding is 
not void on account of admitting her 
testimony). 


75. State v. Bean, 78 S.W. 640, 104 
Mo.App. 255. See Guardians of Poor 
v. Nathans, 5 Pa.L.J. 1 (competent to 
prove marriage). 


76. Ala.—Carnley v. State 50 So. 
362, 162 Ala. 94; Wester v. State, 38 
So. 1010, 142 Ala. 56; Gobel v. State, 
72 So. 756, 15 Ala.App. 178. [cert den 
73 So. 1000, 198 Ala. 690]. 


Ark.—Murphy v. State, 286 S.W. 
871, 171 Ark. 620, 48 A.L.R. 1189. 


Mich.—People v. Malsch, 77 N.W. 
638, 119 Mich. 112, 75 Am.S.R. 381. 


Miss.—McRae v. State, 61 So. 977, 
104 Miss. 861. 


N.C.—State v. Chester, 90 S.E. 697, 
172 N.C. 946. 


Tex.—Qualls v. State, 158 S.W. 539, 
ii TexCr. 6K. 


See Parker v. U. S., 3 F.(2d) 903 
[aff 299 F. 1006, and cert den 45 S.Ct. 
513, 268 U.S. 694, 69 L.Ed. 1161] (hold- 
ing that wife, who is by the act of 
March 23, 1906 made a competent wit- 
ness on the trial of a defendant for 
abandonment, is competent in proceed- 
ings for his removal from another 
district). 


[a] Statutes providing that, in 
cases of injury to person or property 
of one spouse by another, the injured 
spouse may testify (see supra § 201) 
include within their purview a prose- 
cution of a husband for abandonment 
of his wife, so that the wife may tes- 
tify against her husband in his prose- 
ecution for such crime. Murphy v. 
State, 286 S.W. 871, 171 Ark. 620, 48 
ALTER. 1189: 


77. State v. Chester, 90 S.E. 697, 
172 N.C. 946. Contra State v. Brown, 
67 N.C. 470 (under earlier statute). 


78. Bea v. People, 101 Ill.App. 132; 
State v. Brown, 67 N.C. 470. : 


‘ 


peainley v. State, 50 So. 362, 162 


tos 
Ala. 9 
80. Giantland v. State, 62 So. 470, 


8 Ala.App. 319. 
81. See supra § 186. 
82. People v. Never, 79 N.Y.S. 367. 


83. City of New York v. Nelson, 
210 N.Y.S. 3385, 124 Misc. 800. 


fa] Dlustration.—In a prosecution 
for being a disorderly person in fail- 
ing to support wife, accused was en- 
titled, under Code Cr. Proc. § 8 and 
Pen. L. §§ 1091, 2445, to cross-examine 
wife concerning legitimacy of her un- 
born child, where wife as hostile wit- 
ness made the fact of her pregnancy 
an issue, Civ. Pract. Act § 349, for- 
bidding one spouse to testify against 
the other on an issue involving adul- 
tery, being inapplicable. City of New 
Yorks Ven Nelsons 210) IN. YaS.aco0, 224 
Misc. 800. 


84. McRae v. State, 61 So. 977, 104 
Miss. 861. 
[a] In effect there is controversy 


between husband and wife in sucha 
case, and she is therefore a competent 
witness under the statute. McRae v. 
State, 61 So. 977, 104 Miss. 861. 


85. Murphy v. State, 286 S.W. 871, 
171 Ark. 620, 48 A.L.R. 1189. 


[a] “The manifest purpose of the 
statute was to permit the husband or 
wife to testify against the other in a 
criminal prosecution in any case 
where the offense involved an injury 
to the spouse personally, in addition 
to the effect of the offense upon so- 
ciety at large. In other words, where 
it is a special injury to the spouse, 
he or she may testify against the oth- 
er. The nature of this offense brings 
it within the exception, for the desert- 
ed wife undoubtedly suffered an injury 
in excess of the effect of the offense 
upon the public generally.” Murphy 
v. State, 286 S.W. 871, 872, 171 Ark. 
620, 48 A.L.R. 1189. s 


86. People v. Malsch, 77 N.W. 638, 
119 Mich. 112, 75 Am.S:R. 381; State 
v. Chester, 90 S.E. 697, 172 N.C.. 946; 
Hollien v. State, 224 S.W. 779, 87 Tex. 
Cr. 645; Curd v. State, 217 S.W. 1043, 
86 Tex.Cr. 552. 


[a] Tllustration.—Under statutes 
providing that a wife shall not be ex- 
amined as a witness for or against 
her husband, without his consent, ex- 
cept in cases where, inter alia, the 
cause of action grows out of the re- 
fusal or neglect to furnish the wife or 


‘such crime. 


children with suitable support, a wife 
may testify against her husband in his 
prosecution as a disorderly person for 
failure to support wife and child. 
People v. Malsch, 77 N.W. 638, 119 
Mich, 112, 75 Am.S.R. 381. 


87. Furr v. State, (Tex.Cr.) 194 S. 
W. 395; Qualls v. State, 158 S.W. 539, 
(WwiTexCrs 6s 


88. See supra § 200. 


89. Com. v. Allen, 231 S.W. 41, 191 
Ky. 624, 16 A.L.R. 484; State v. Dyer, 
59 Me. 303; Navarro v. State, 6 S.W. 
542, 24 Tex.App. 378. 


[a] Against her will.—The wife is 
competent to testify to commission of 
abortion on her by her husband 
against her will, under the exception 
at common law, also implied in Civ. 
Code Pract. § 606, of an offense on 
Or against her person. Common- 
wealth v. Allen, 231 S.W. 41, 191 Ky. 
624,16 A.L.R. 484. 


[b] Where record was silent as to 
censent of wife to commission of 
abortion, she was a competent wit- 
ness against her husband in the pros- 
ecution of himself and another for 
euc State v. Dyer, 59 Me. 


ite Ala.—Cotton vy. State, 62 Ala. 


Conn.—State v. Gardner, 1 Root 485. 


Hawaii—Hawaii v. Kahakauila, 10 
Hawaii 28. 


Ill.—People v. Green, 114 N.E 


518, 
276 Ill. 346; Miner v. People, 58 


Ill. 


Me.—State v. Welch, 26 Me. 30, 45 
Am.D. 94; State v. Burlingham, 15 
Me. 104. 


Mass.—Com. v. Sparks, 7 Allen 534. 


Minn.—State v. Lasher, 154 N.W. 
735, 1381 Minn. 97; State v. Armstrong, 
4 Minn. 335. 


Mo.—State v. Berlin, 42 Mo. 572. 
ls en v. Wilson, 31 N.J.Law 


N.M.—U. S. v. Meyers, 99 P. 336, 14 
N.M. 522. 


N.C.—State v. Aswell, 137 S.E. 174, 
193 N.C. 399; State v. Raby, 28 S.E. 
490, 121 N.C. 682; State v. Jolly, 20 
N.C. 110, 32 Am.D. 656. 


Pa.—Com. v. Jailer, 1 Grant 218; 
Com. v.. Nick, 529) Pa.@olts=" iGome av 
Shaffer, 27 Pa.Co. 415; Com. v. Gor- 
don, 2 Brewst. 569. See Com. v. Geary, 
9 .Pa.Co.-.60;— Com. vy. Clamar, 16 Pa, 
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rule, the spouse has been held a competent witness.°4 
Some courts hold that adultery is a “crime against 
the other,” within the meaning of statutes permit- 
ting a spouse to testify in prosecutions for such a 
crime,®? although other courts construing substan- 
tially identical statutes deny the competency of a 
spouse as witness against the other in prosecutions 


for adultery.°* 
On issue of marriage vel non.°¢ 


utory provisions of some jurisdictions the husband or 
wife is a competent witness against the other in 
prosecutions for adultery, to prove the fact of mar- 
riage;°®° but in the absence of statute such evidence 


is not admissible.?§ 


Dist. 69 (husband incompetent to tes- 
tify to marriage of wife’s paramour, 
under the act of 1877 which relates 
only to proving marriage of defend- 
ant and witness). See also Com. v. 
Fitzpatrick, 18 Pa.Super. 529 (to ef- 
fect that on a trial for adultery the 
spouse of defendant may, under the 
act of 1877, testify as to the fact of 
marriage). Compare Com. v. Hilde- 
brand, 35 Pa.Co. 695 (to effect that 
Com, v. Jailer, 1 Grant (Pa.) 218, was 
decided before the act of 1887 and that 
since ,such act husband or wife has 
been competent to make an informa- 
tion charging adultery against the 
other, although not to testify on the 
subsequent trial, although a spouse 
may testify as to the fact of marriage 
in proceedings before the grand jury). 


Tex.—McLean v. State, 24 S.W. 898, 
382 Tex.Cr. 521 [foll Compton v. State, 
13 Tex.App. 271, 44 Am.R. 703 (overr 
Roland v,_State, 9 Tex.App. 277, 35 
Am.R. 744]; ‘Alonzo v. State, 15 Tex. 


App. 378, 49 Am.R. 207; Thomas y. 
State, 14 Tex.App. 70; Morrill v. 
State, 5 Tex.App. 447 (a prosecution 
for incest). 

vVt.—State v. Bridgman, 49 Vt. 202, 
24 Am.R. 124. 

Wis.—Crawford v. State, 74 N.W. 
537, 98 Wis. 6238, 67 Am.S.R. 829; 


Mills v..U. S., 1 Pinn. 73. 


See Starke v. State, 23 S.E. 832, 97 
Ga. 193 (holding that “whether an 
accusation, in a city court, charging 
a married man with adultery, would 
or would not be invalid, because 
founded upon an affidavit made by 
his wife, yet, where it does not appear 
on the face either of the accusation 
or the affidavit that the prosecutrix 
was the wife of the accused, the ob- 
jection to the accusation could not be 
made by demurrer before trial, or by 
motion in arrest of judgment after 
conviction’’). 


[a] Reason for exclusion of the 
testimony is founded partly on the 
identity of interests, and partly ona 
pr inciple of public policy which deems 
it necessary to guard the security and 
confidence of private life even at the 
risk of an occasional failure of jus- 
tice. State v. Welch, 26 Me. 30, 45 
Am.D. 94. 


[b] Divorced husband is incompe- 
tent to testify as to the adulterous 
intercourse, or any other fact which 
occurred while the marriage subsist- 
ed. State v. Raby, 28 S.E. 490, 121 N. 
©. 682; State v. Jolly, 20 N.C. a10, 32 
Am.D. 656. 


91. State v. Russell, 58 N.W. 915, 
90 Iowa 569, 28 L.R.A. 195; State v. 
Hazen, 39 Iowa 648; State v. Bennett, 
81 Iowa 24; Bailey v. State, 55 N.W. 
241, 36 Neb. 808; Lord’v. State, 23 N 
W. 507, 17° Neb. 526;\ Kitchens’ v. 
State, 140 P. 619, 10 Okl.Cr. 603; U. 


WITNESSES 


Paramour.°®? 


[§§ 207-208 


[§ 208] (bbb) On Separate Indictment or Trial of 
As to the competency of one spouse as 
a witness against the paramour of the other in a sep- 
arate prosecution of the paramour for the crime of 
adultery, the authorities are divided. The weight of 
modern authority, however, seems to be that the in- 
jured spouse is a competent witness against the para- 


mour,?* that husband of the woman with whom the 


Under the stat- 


S. v. Legaspi, 14 Philippine 38 (where 
the husband testified against the wife, 
apparently without objection). 


92. Mitchell v. Same, 140 P. 622, 10 
Okl.Cr. 697; Kitchens v. State, 140 P. 
619, 10 Okl.Cr. 603; Heacock v. State, 
112 P. 949, 4 Okl.Cr. 606. 


[a] Tllustration.—Under Snyder 
Comp. L. (1909) § 2366, defining ‘‘adul- 
tery” as the unlawful, voluntary sex- 
ual intercourse of a married person 
with one of the opposite sex, and pro- 
viding that, when the offense is be- 
tween persons only one of whom is 
married, both are guilty, and that 
prosecution can be commenced and 
carried on against either of the par- 
ties to the crime only by his or her 
own husband or wife, as the case may 
be, or by the husband or wife of the 
other party to the crime, the offense 
is a personal one against an injured 
wife or husband, and such wife or 
husband is a competent witness to 
prove it, under § 6834, providing that 
neither husband nor wife shall be a 
witness against the other except ina 
criminal prosecution for a crime com- 
mitted one against the other. Hea- 
cock) ver State; 11:2) Py 949, 4: OKI.Cr, 
606. 


[b] Regarded as personal offense 
against injured spouse.—‘“ While adul- 
tery is a ‘public offense,’ it is also a 
personal offense against the injured 
husband or wife, and they become 
competent witnesses to prove the of- 
fense.”’ Kitchens v. State, 140 P. 619, 
622, 10 Okl.Cr. 603. 


93. State v. Lasher, 154 N.W. 735, 
131 Minn. 97; State v. Armstrong, 4 
Minn. 335; Sargent v. State, 133 S. 
W. 885, 61 Tex.Cr. 34. 


94. Competency to prove or dis- 
prove marriage generally see supra § 
ios 


Iowa.—State v. Hazen, 39 Iowa 
State v. Bennett, 31 Iowa 24. 


67 N.W. 


95. 
648; 


Mich.—People v. 
819, 109 Mich. 72. 


Neb.— Bailey v. State, 55 N.W. 241, 
Neb. 808. 


N.C.—State v. Behrman, 19 S.E. 220, 
114 N.C. 797, 25 L:R.A. 449; State v. 
McDuffie, 12 S.BE. 88, 107 N.C. 885. 


Pa.—Com. v. Fitzpatrick, 18 Pa.Su- 
per. 529; Com. v. McGanghan, 29 Pa. 
Co. 361; Com. v. Geary, 9 Pa.Co. 60. 
See Com. v. Mosier, 19 A. 943, 135 Pa. 
221 (holding also that in such case 
the fact that the wife testified as a 
witness before the grand jury will be 
no cause for quashing the indictment, 
as it will be presumed, in the absence 
of proof, that she testified only to the 
marriage). 


Wis.—State v. Dudley, 7 Wis. 664, 
[a] Effect of divorce.—A husband 


Isham, 


36 


act is charged to have been committed may testify to 
circumstances which do not directly criminate, but 
only tend to criminate, her,°® 
making the husband a competent witness in a case 
wherein his wife is charged with adultery, the hus- 
band may testify as to the marriage on prosecution of 


and, under a statute 


who since the commission of the of- 
fense has obtained a @ivorce is a com- 
petent witness to prove a marriage 
with his former wife. State v. Dud- 
ley, 7 Wis. 664. 


96. People v. Green, 114 N.E. 518, 
276111. 346; Mills v.. U...S:, 1. ~Pinn: 
(Wis.) 73. 


[a] In Michigan (1) the testimony 
of complainant spouse has been held 
inadmissible even to prove the fact 
of marriage in view of a statutory 
provision that in a proceeding insti- 
tuted by husband or wife in conse- 
quence of adultery they shall not be 
competent to testify. People v. Imes, 
68 N.W. 157, 110 Mich. 250; People 
v. Isham, 67 N.W. 819, 109 Mich.. 72. 
(2) Although an earlier case holds 
that the statute is inapplicable to a 
criminal prosecution for adultery and 
that the spouse is competent to tes- 
tify (Parsons v. People, 21 Mich. 509), 
(3) it has also been held that the non- 
complainant spouse of the paramour 
jointly indicted and tried with the 
husband or wife of complainant 
spouse may testify as to the fact of 
marriage, which testimony does not 
tend to show misconduct (Peo. v. Ish- 
am, supra), (4) although his _ testi- 
mony is of doubtful admissibility as 
respects the fact of adultery (Peo. v. 
Isham, supra). 


97. Competency in prosecution 
against spouse and others generally 
see infra § 229. 


98. Ala.—Pruett v. State, 37 So. 
343, 141 Ala. 69; Campbell v. State, 
32 So. 635,:133 Ala. ‘158. 


Iowa.—State v. Wilson, 22 Iowa 364. 


Minn.—State v. Vollander, 58 N.W. 
878, 57 Minn. 225. 


N.H.—State v. Marvin, 35 N.H. 22; 
State v. Winkley, 14 N.H. 480. 


N.C.—State v. Wiseman, 41 S.B. 884, 
130 N.C. 726; State v. Guest, 6 S.E. 
253) 100 N.C.) 410. 


Tex. —<Alonzo v. State, 15 Tex.App. 
378, 49 Am.R. 207; Morrill v. State, 
5 Tex, App. 447. 


vVt.—State v. Bridgman, 49 Vt. 202, 
24 Am.R. 124. 


Wash.—State v. Nelson, 81 P. 
389 Wash. 221. 


Wis.—State v. West, 95 N.W. 521, 
118 Wis. 469, 99 Am.S.R. 1002; State 
v. Dudley, 7 Wis. 664. 


[a] For example, on trial of a man 
for adultery with a! married woman 
24 Am.R. 124. 


99. State v. Bridgman, 49 Vt. 202, 
separately indicted for the same of- 
fense, the woman’s husband may tes- 
tify against the man in proof of the 
fornication. Campbell v. State, 32 So. 
635, 133 Ala. 158. 


721, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pales 


§§ 208-212] 


his wife’s paramour,! although in several jurisdic- 
tions, proceeding on the theory that the charge is 
practically one against the offending spouse, the rule 
is otherwise.2, Where the charge against the adul- 
terous spouse has been nolle prossed, his or her hus- 
band or wife is a competent witness;® and the hus- 
band of the adulterous spouse has been held a com- 
petent witness to prove the fact of marriage on a 
trial of the third party defendant. 


[§ 209] (ccc) On Joint Indictment of Spouse and 
Paramour.® The incompetency of one spouse to tes- 
tify against the other continucs where the spouse 
accused is jointly indicted with the alleged paramour, 
and on the trial of such joint indictment the innocent 
spouse cannot testify;® but even though the indict- 
ment be joint, the injured spouse will be a competent 
witness against the paramour where the prosecution, 
in so far as it concerns the accused husband or wife, 
has been disposed of,’ either by the entry of a nolle 
prosequi,® or of a plea of “guilty,’”® or by an acquit- 
tal on separate trial.?° 


[§ 210] ddd. Arson. Under the common-law rule 
making husband or wife competent to testify against 
the other in the latter’s prosecution for a crime 


1. State v. Wakefield, 228 P. 115, 
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ing a crime against his property rath- 


[70 C.J.] 167 


against the person of the former,!? one spouse is not 
competent on the trial of the other for arson in burn- 
ing a spouse’s property.1? 


[§ 211] eee. Assaults, Homicide, and Attempts 
Thereat. Under the common-law rule permitting 
husband or wife to testify against the other in the 
latter’s prosecution for a erime of violence on the 
person of the former,!® where the witness is the vic- 
tim, he or she may testify against his or her hus- 
band or wife in the latter’s prosecution for assault 
and battery,!* assault with a deadly weapon,*® as- 
sault with intent to kill,1® attempt to murder,*? and 
poisoning or attempt to poison;'*® and, where one 
spouse has been killed by the other, the posthumous 
testimony of the deceased spouse may be introduced 
to convict the other as against the contention that 
he or she is an incompetent witness.!® 


[§ 212] fff. Bigamy or Polygamy—(aaa) Testi- 
mony of First Wife or Husband—aaaa. In General. 
At.common law and in the absence of statutory mod- 
ification of the rule,?° in a prosecution for bigamy or 
polygamy, defendant’s first or lawful spouse is not 
a competent witness for the state,?! although the wife 
has been held competent to contradict the testimony 


against him in respect to the act 


111 Or. 615. “te ey his person. State us, MCS irr hae under the com ware 

ins, 126 So. 662, 156 Miss. . allowing one spouse to testify agains 

fae! Conn.—State v. Gardner, 1 Root 13. See supra § 200 the other in cases of personal violence. 

> 3 DEB P Kerr v. U. S., 11 F.(2d) 227,-228 [cert 

Ga.—Howard vy. State, 20 S.E. 426, 14. McRae v. State, 61 So. 977, 104] den 46 S.Ct. 639, 271 U.S. 689, 70 L.Ed. 
94 Ga. 587; Smith v. State, 81 S.E.| Miss. 861 (recognizing rule); State | 1153]. 

912, 14 Ga.App. 614. v. Marriner, 108 A. 306, 93 N.J.Law [b] Where an indictment charges 


Me.—State v. Welch, 26 Me. 380, 45 
Am.D. 94. 


Mass.—Com. v. Sparks, 7 Allen 534. 


Mich.—People vy. Fowler, 62 N.W. 
572, 104 Mich. 449; People v. Davis, 
18 N.W. 362, 52 Mich. 573. 


F N.J.—State v. Wilson, 31 N.J.Law 
Ae 


Pa.—Com. v. Geary, 9 Pa.Co. 60; 
Com. v. Gordon, 2 Brewst. 569; Com. 
veri. BE, 22: WklyJN.C.. 1084 «-Butysee 
criticism in Com. v. Reid, 8 Phila. 385 
(a prosecution for procuring an abor- 
tion). 

3. State v. Wiseman, 41 S.E. 884, 
130 N.C. 726. 


4. People v. Isham, 67 N.W. 819, 
109 Mich. 72. 
5. Criminal proceeding against 


spouse and others generally see infra 
§§ 228-230. : 


Ge Cottons State, 62, Ata. 12; 
State v. Wilson, 31 N.J.Law 77; Mc- 
pan v. State, 24 S.W. 898, 32 Tex.Cr. 
yi ls 


7. Alonzo v. State, 15 Tex.App. 378, 
49 Am.R. 207. 


8. State v. Wiseman, 41 S.E. 884, 
130 N.C. 726. 


9. State v. Guest, 6 S.E. 253, 100 
INGCe A410. 


10. Alonzo v. State, 15 Tex.App. 
378, 49 Am.R. 207. Contra State v. 
Wilson, 31 N.J.Law 77. 


11. See supra § 200. 


12. State v. McMullins, 126 So. 662, 
156 Miss. 663; State v. Kephart, 106 
P. 165, 56: Wash. 561, 26 L.R.A.N.S. 
1123. 


[a] Tllustration.—Wife’s burning 
of house in which husband, separated 
from her, lived was not an “assault” 
on her husband so as to make him a 
competent witness against her in his 
prosecution for arson, the latter be- 


‘ 


* 


273 [aff 111 A. 688, 95 N.J.Law 265]; 
People v. Correa, 34 Porto Rico 843; 
People v. Medina, 32 Porto Rico 140. 


15. People v. Rader, 141 P. 958, 24 
Cal.App. 477. 


16. Ala.—McGee v. State, 
1008, 4 Ala.App. 54. 


Ark.—Halley v. State, 158 S.W. 121, 
108 Ark. 224, 


Ky.—Jordan v. Commonwealth, 31 
S.W.(2d) 697, 235 Ky. 449. 


Mo.—State v. Anderson, 
817, 252 Mo. 83. 


Neb.—Miller v. State, 111 N.W. 637, 
78 Neb. 645. 


Tex.—Purdy v. State, 97 S.W. 480, 
50 Tex. Cri 318. 


[a] Chasing wife with razor and 
inflicting serious knife wounds while 
She fled. Purdy v. State, 97 S.W. 480, 
SOM LexOr, 318, 5 


[b] Shooting wife.—Miller v. 
State, 111 N.W. 637, 78 Neb. 645. 


17. State v. Rains, 164 P. 540, 53 
Mont, 424. 


18. U.S.—Kerr v. U. S., 11 F.(2da) 
227 [cert den 46 S.Ct. 639, 271 U.S. 
58970 L.wa: 12537: 


Ky.—Com. v. Sapp, 14 S.W. 834, 90 
Ky. 580, 12 Ky.L. 484, 29 Am.S.R. 405. 


N.Y.—People v. Northup, 50 Barb. 
147 [rev on other grounds 37 N.Y. 203, 
4° Abb.Pr.N.S.. 227, 1 Cow.Cr. 20, 4 
ranger. A. vl 7 tle 


N.C.—State v. Alderman, 110 S.E. 
59, LS 2 INC. O17. 


Tex.—Rice v. State, 112 S.W. 299, 
54 Tex.Cr. 149. 


Va.—Davis v. Com., 38 S.E. 191, 99 
Va. 838. 


[a] “The mailing of poisoned can- 
dy by a husband to his wife with in- 
tent to kill her constitutes such at- 
tempted personal violence against her 
as to make her a competent witness 


58 So. 


158 S.W. 


defendant with poisoning a well with 
intent to injure B and “other per- 
sons,” and one of the persons habitu- 
ally drinking from such well is de- 
fendant’s wife, she is competent to 
testify against him. Davis v. Com., 38 
S.W. 191, 99 Va. 8388. 


19. Brown v: Com., 43 S.W.(2d) 
511, 241 Ky. 151; Calloway v. State, 
244 S.W. 549, 92 Tex.Cr. 506; Rice v. 
State, 112 S.W. 299, 54 Tex.Cr. 149. 


[a] Dying declarations of husband 
are admissible against wife when 
prosecuted for homicide, the case fall- 
ing within the rule that permits one 
spouse to testify against the other in 
a prosecution for a crime of violence 
against the person of the testifying 
spouse. Brown v. Com., 43 S.W.(2d) 
511, 241 Ky. 151. 


[b] Letter found in wife’s effects. 
—In a prosecution of defendant for 
killing his wife, a letter, written by 
defendant some months before the 
homicide, implying a threat and evil 
disposition toward deceased, was ad- 
missible, under Code Cr. Proc. (1911) 
arts 794, 795, providing that the hus- 
band or wife may testify against each 
other in prosecutions for an offense 
committed by one against the other. 
Calloway v. State, 244 S.W.. 549, 92 
TexsiCr..50 6: 


Indirect testimony generally see 
Supra §§ 170-173. 
_ 20. See infra text and note 25; and 
infra § 213. 


21. U.S.—Bassett v. U. S., 11 S.Ct. 
165, 137 U.S. 496, 34 L.Hd. 762 [rev 
UMP 23, oO Utah Ledeen Geoll ile. owes 
Cutler, 19 P. 145, 5 Utah 608)]. 


Ala.—Williams v. State, 44 Ala. 24, 
Ga.—Williams v. State, 67 Ga. 260. 


Ill.—Barber v. People, 68 N.E. 93, 
203 Ill. 543; Hiler v. People, 41 N.E. 
181, 156 Ill. 511, 47 Am.S.R. 221. 


pout State v. McDavid, 15 La.Ann. 
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of defendant husband as to her alleged statements,”? 
and it has been held not a violation of the rule for- 
bidding one spouse to testify against the other for 
the state merely to call the first or lawful wife to the 
stand without questioning her or having her testify 
to anything,?* as where the first wife is brought into 
court and identified as such by the second wife.** 


On inquiry to determine competency of witness to 
testify, as by ascertaining whether she is or is not the 
first and lawful wife of a defendant prosecuted for 
polygamy, it has been held that she is compellable to 
testify if the governing statute makes a wife com- 
petent against her husband, although granting her 
the privilege of refusing to testify against him on 
his trial,?*> but that, if the governing statute makes 
the wife wholly incompetent, instead of giving her a 
mere privilege of exemption, she may not be compel- 
led to testify even on a preliminary inquiry as to her 
competency as a witness.?° 


Competency for defendant. At common law the 
first or lawful spouse is not a competent witness for 
defendant spouse on the latter’s trial for bigamy,?7 
although under some statutes defendant’s lawful wife 
is a competent witness for him.?§ 4 


[§ 213] bbbb. Under Particular Statutory Provi- 


sions. Under statutes entirely abrogating the com- 
Mass.—Kelly v. Drew, 12 Allen 107,{ living. 
90 Am.D. 138. Del. 81. 


Mich.—People v. Quanstrom, 53 N. 23. 
W. 165, 93 Mich. 254, 17 I.R.A. 723. 


Miss.—McQueer v. State, 104 So. 
168, 189 Miss. 457. 


Mo.—State v. Pinson, 236 S.W. 354, 24, 
291 Mo. 328; State’ v. Ulrich, 19 S.W.| (2d) 645, 
656, 110 Mo. 350. 25. 


N.J.—Wilson v. Hill, 13 N.J.Hq. 143. | 396, 6 Utah 3. 
N.Y.—People v. Houghton, 24 Hun [a] 


51) Tex.Cr: 196: 


WITNESSES 


State v. Ryan, 39 A. 777, 17 
Burton vy. State, 101 S.W. 226, 


Rule under consent statutes see su- 
pra § 167 text and notes 94, 95. 


Wineinan  v. 
114 Dex Crarbe'2s 


Ex parte Hendrickson, 21 P. 


Qilustration.—Under Comp. L. 


[§§ 212-213 


mon-law rule of incompetency of one spouse to tes- 
tify against the other,?® the first or lawful spouse is 


a competent witness against the other in the latter’s . 


prosecution for bigamy.*° 


“Controversy between them.” Under statutes per- 
mitting one spouse to testify against the other in all 
controversies between them,*! the innocent spouse 
has been held incompetent to testify against the 
guilty spouse in the latter’s prosecution for big- 
amy.®? ; 


Statutes permitting spouse to testify in prosecu- 
tion for crime of one against other.** There is a con- 
flict of authority as to whether or not bigamy or po- 
lygamy is a crime against the innocent spouse within 
the meaning of statutes of the above character,** 
some courts holding that it is such a crime and that 
the innocent spouse may testify,®° while other courts 
adopt the view that it is not a crime against the other 
within the contemplation of the statute and accord- 
ingly hold the innocent spouse incompetent as a wit- 
ness.°° 


Statutes relating specifically to competency in 
polygamy prosecution. Under a statute providing 
that in all prosecutions for polygamy the husband or 
wife of accused shall be a competent witness, and 
shall be allowed to testify against the other, and 


139 Miss? 457. 


[a] Sllustration.—In a prosecution 
of husband for bigamy, wife may not 
be introduced by the state against the 
husband to prove a former marriage, 
under Code (1906) § 1916 (Heming- 
way Code § 1576), making husband 
and wife “competent® witnesses in 
their own behalf as against each oth- 
er in all controversies between them,” 
a bigamy prosecution not being a 
“controversy” between husband and 
wife within the statute. McQueen v. 


State, 26 S.W. 


501. 


Ohio.—State v. Bates, 
N.S. 502. 


Tex.—Knapp v. State, 114 S.W. 836, 
54 Tex.Cr. 633, 130 Am.S.R. 903; Boyd 
v. State, 26 S.W. 1080, 33 Tex.Cr. 470. 


Eng.—Reg. v. D’Ayley, 15 Cox C.C. 
328; Griggs’s Case, T. Raym. 1, 83 Re- 
print 1. 


Can.—Reg. v. Bienvenu, 15 L.C.Jur. 
181; Reg. v. Fontaine, 15 L.C.Jur. 141. 


Panera: v. Madden, 14 U.C.Q.B. 


[a] Lawful wife may not testify 
either to her marriage or confessious 
of second marriage made to her by 
her husband, since “on a trial for 
bigamy the first and true wife can- 
not be admitted to give evidence 
against her husband.” Williams v. 
State, 44 Ala. 24. 


[b] ‘Testifying as to maiden name. 
—In a bigamy prosecution, the trial 
court erred in permitting the first 
wife to testify as to her maiden name, 
she being shown to be the lawful wife 
of defendant. and therefore an incom. 
petent witness. State v. Pinson, 236 
S.W. 354, 291 Mo. 328. 


Aig State v. Ryan, 39 A. 777, 17 Del. 


[a] For example, it is competent 
for the alleged first wife of defend- 
ant, in a prosecution for bigamy, to 
contradict his testimony, made to jus- 
tify his second marriage, that she 
stated that she had a former husband 


4 Ohio N.P. 


pp 114, 115 § 1, providing that in any 
prosecution for bigamy, polygamy, 
ete., the lawful husband or wife shall 
be a competent witness, but shall not 
be compelled to testify without the 
consent of the husband or wife, as 
the case may be, the grand jury in- 
vestigating a charge of polygamy 
may ask one claiming to be the law- 
ful wife of the accused, for the pur- 
pose of ascertaining whether she was 
the lawful wife, whether another was 
married to the accused on the day of 
witness’ marriage; and the court may 
enforce an answer to the question. 
Ex parte Hendrickson, 21 P. 396, 6 
Witariess 


26. ¢ Miles. vy. Ui. cS., 
26 L.Ed. 481. 


27. Peat’s Case, 2 Lew.C.C. 111, 168 
Reprint 1097; Reg. v. Fontaine, 15 L. 
C.Jur. (Can.) 141; Reg. v. Madden, 14 
U.C.Q.B. (Ont.) 588. 


28. State v. Bates, 4 Ohio N.P.N.S. 
502; Dumas v. State, 14 Tex.App. 464, 
46 Ain.R. 241. 


£9. See supra § 146. 


30. Richardson vy. State, 63 A. 317, 
103 Md. 112. 


la] In North Carolina, under code 
provisions as to proof of marriage, 
the first wife of one prosecuted for 
bigamy is competent against defend- 
ant to prove the marriage. State v. 
Meiton, 26 8.1. 9338, 120 N.C. 591. 


31. See supra § 201. 
32. McQueen v. Sfate, 104 So. 168, 


103 U.S. 304, 


State, 104 So. 168, 189 Miss. 457. 
33. See supra § 201. 


34, Schell v. People, 173 P. 1141, 
65 Colo. 116, L.R.A.1918F 954. 


Conflicting views as to whether 
such statutes modify common law so 
as to extend common-law exception 
permitting spouse to testify in per- 
sonal viclence cases to include 
wrongs not involving personal vio- 
lence see supra § 201. . 


35. Schell v. People, 173 P. 1141, 
65 Colo. 116, L.R.A. 1918F 954; State 
v. Hughes, 11 N.W. 706, 58 Iowa 706; 
State v. Sloan, 7 N.W. 516, 55 Towa 
217; State v. Bennett, 31 Iowa 28; 
Hills v. State, 85 N.W. 836, 61 Neb. 
589, Duelo oO Dee cm Siuve OLoca ama 
Philippine 247. 


36. ~Bassett v. Uk S.; 11 S.Ct, £65, 
1387 U.S. 496, 34 L.Ed. 762; State vy. 
Kniffen, 87 P. 837, 44 Wash. 485, 120 
Am.S.R. 1009, 12 Ann.Cas. 113. See 
People v. Quanstrom, 53 N.W. 165, 93 
Mich. 254, 17 L.R.A. 723 (to same’ ef- 
fect under statute permitting testi- 
mony only where action grows out of 
personal wrong or injury). 


[a] Affirmation of common-law 
rule.—In Bassett v. U. S., 11 S.Ct. 165, 
137 U.S. 496, 34 L.@d. 762 the supreme 
court of the United States concluded 
that statutes of this character are but 
an affirmation of the common-law 
rule, and that polygamy is a crime 
against the marriage relation, and 
not one committed by one spouse 
against the other. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§§ 213-219] 


without the consent of the other, as to the fact of 
marriage, the spouse of one on trial for polygamy 
may testify respecting the fact, date, and place of 
marriage,*? and may answer a general question re- 
speeting whether or not the parties are married as 
against the contention that the statute limits testi- 
mony to the marriage ceremony.°§ 


[§ 214] (bbb) Testimony of Second or Bigamous 
Spouse. The second wife has been held not a com- 
petent witness to prove the first marriage,°® nor com- 
petent at all unless the fact of the former marriage 
is clearly proved and defendant has failed to show 
its dissolution.*® But when an existing former mar- 
riage is proved, the second wife becomes competent*? 
and may testify to the second marriage.*? 


[§ 215] ggg. Conspiracy. Under statutes render- 
ing either husband or wife competent to testify in 
any criminal proceeding against either for bodily in- 
jury or violence attempted, done, or threatened on 
the other,*? a wife may testify in her husband’s pros- 
ecution for conspiracy to have her confined in an in- 
sane asylum when sane.** 


[§ 216] hhh. Disturbance of Peace. Under the 
common-law rule permitting one spouse to testify 
against the other in the latter’s prosecution for a 
crime against the person of the other,*® one spouse 
may not testify against the other in the latter’s pros- 
ecution for disturbance of the peace of the former.*® 


{§ 217] iii. Forgery. Under the common-law rule 
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permitting husband and wife to testify against the 
other in one’s prosecution for a crime against the 
person of the other,4” neither spouse may testify 
against the other with respect to an alleged forgery 
in the prosecution of one for forging the signature of 
the other.*8 Under statutes permitting husband or 
wife to testify against each other in prosecutions of 
one for a crime against the other, and irrespective of 
whether such statutes are given a liberal interpreta- 
tion as covering any offense against the other or 
against the marital status,#® one spouse may not tes- 
tify against the other in the latter’s prosecution for 
forging the signature of the former to an instru- 
ment designed to obtain money from a third person.*° 


[§ 218] jjj. Incest. Under statutes permitting 
spouses to testify for or against each other in prose- 
cutions for crimes of one committed against the oth- 
er,°? some courts have held the innocent spouse com- 
petent to testify in a prosecution of the guilty spouse 
for incest,°? while other courts have denied the com- 
peteney of the spouse as a witness in such prosecu- 
tions.°* 


[§ 219] kkk. Lewdness, ‘“Pimping,” and Transpor- 
tation for Immoral Purposes. Under the common- 
law rule permitting one spouse to testify against the 
other in the latter’s prosecution for a crime against 
the person of the former,°* the husband has been held 
incompetent to testify against the wife in her prose- 
cution for lewd and lascivious cohabitation with an- 
other,®> and the wife has been held incompetent to 


i Slag at Ve eOCKe Pot Pyar lips U Ea ENS ope for or agains hey hus- | 1213. 
r. 492. and, simply because such second fa] Forge 
- he Re 4 ne : ry of such character is 
38. State y. Locke, supra. marriage is ipso facto void. State offense against third person rather 


39. Milés vy. U. S., 103 U. S. 304, 26 
L.Ed. 481 [rev 2 Utah 19]; Barber v. 
People, 68 N.E. 98, 203 Ill. 543; Low- 


D. “699. 


v. Patterson, 24 N.C. 346, 355, 38 Am. 


Validity of marriage as affecting 


than against the spouse, and the 
spouse whose name was forged is in- 
competent to testify (in grand jury 


ery v. People, 50 N.E. 165, 172 Ill. 466, 
64 Am.S.R. 50. 


40. U.S.—Miles v. U. S., 103 U.S. 
304, 26 L.Ed. 481 [rev 2 Utah 19]. 


Ill.— Lowery v. People, 50 N.E. 165, 
172 Yl. 466, 64 Am.S.R. 50. 


Pa.—Com. v. Wyman, 3 Brewst. 338. 
Tenn.—Finney v. State, 3 Head 544. 


Tex.—Bryan v. State, (Cr.) 139 'S.W. 
981. 

Eng.—Reg. v. Ayley, 
828. / 

41, ./W:S.—Miles y..U..S',.103 US. 
304, 26 L.Ed. 481 [rev 2 Utah 19]. 

Ga.—Murphy v. State, 50 S.E. 48, 
122 Ga. 149,150 [cit Cyc]. 

Ill.—Barber y. People, 68 N.E. 93, 
203 Ill. 543. 


Tbs CoxmEC.e€! 


7 Be State v. McDavid, 15 La.Ann. 
03. 
Minn.—State v. Johnson, 12 Minn. 


476, 93 Am.D. 241. 


Mo.—State v. Pinson, 236 S.W. 354, 
291 Mo. 328; State v. Shreve, 38 S.W. 
548, 137 Mo. 1. 


N.C.—State v. Patterson, 
346, 38 Am.D. 699. 


Tenn.—Finney v. State, 3 Head 544. 


Tex.—Hayes v. State, 29 S.W.(2da) 
Sod, 115°Tex: Cre 175. 

Eng.—1 Hale P. C. p 6 
P. C. (Curw./ ed) c 42 § 
i Nisi Prius pp 286, 287. 

een oes vy. Madden, 14 U.C.Q.B. 
588. 


“The second wife, 


24 N.C. 


93; 1 Hawk. 


3 
8; Buller’s 


it seems, is a 


‘ 


competency generally see supra § 150. 


42. Miles v. U. S., 103 U.S. 304, 26 
L.Ed. 481 [rev 2 Utah 19]; Barber v. 
People, 68 N.E. 93, 203 Ill. 543; Hayes 
tor car 29 S.W.(2d) 381, 115 Tex.Cr. 


43. See supra § 201. 


44. Com. v. Spink, 20 A. 680, 137 
Pa. 255. 

_[a] Confinement in asylum neces- 
sitates arrest and imprisonment of 
body of victim and in that sense in- 
volves personal or bodily violence. 
Com. vy. Spink, 20 A. 680, 137 Pa. 255. 


45. See supra § 200. 


46. State v. Vaughan, 
1186, 186 Mo.App. 645. 


[a] For example, in a prosecution 
of a husband for disturbance of his 
wife’s peace, she was not competent, 
although her testimony might have 
been admissible in a prosecution for 
assault. State v. Vaughan, 118 S.W. 
1186, 136 Mo.App. 645. 


47. See supra § 200. 


48. People v. Ernst, 138 N.E. 116, 
306 Ill. 452. 


{a] Yilustration.—Under the rules 
of the common law adopted by Cr. 
Code § 428, one charged with forging 
his wife’s name to a note could not 
testify that he had authority from the 
wife, and the wife could not testify 
that she had not given him such au- 
thority. People vy. Ernst, 138 N.E. 
116, 306 Ill. 452. 


49. See supra § 201. 


50. Molyneux vy. Willcockson, 137 
N.W..1016, 157 Iowa 39, 41 L.R.A.N.S. 


118 S.W. 


proceedings). whether the statute be 
construed as merely declaratory of 
the common-law exception permitting 
testimony only in cases of personal 
violence or whether it be construed as 
enlarging the common-law exception 
to include crimes against the property 
of a spouse. Molyneux vy. Willcock- 
son, 137 N.W. 1016, 157 Iowa 39, 41 L. 
R.A.N.S. 1213. 


51. See supra § 201. 


52. State v. Shultz, 158 N.W. 539, 
177 Iowa 321; State v. Chambers, 53 
N.W. 1090, 87 Iowa 1, 43 Am.S.R. 349; 
Soate v. Beltner, 111 P. 344, 60 Wash 

53. Lacey v. State, 224 P. 994, 
996, 27 Okl.Cr. 42; State v. Burt, 94 
N.W. 409, 17 S.D. 7, 62 L.R.A. 172, 106 
Am.S.R. 759; Compton v. State, 13 
Tex.App. 271, 44 Am.R. 703 [overr 
Roland v. State, 9 Tex.App. 277, 35 
Am.R. 743]; State v. Beltner, 111 P. 
344, 60 Wash. 397. 


[a] In Michigan, under a statute 
permitting spouses to testify in pros- 
ecutions for personal injuries of one 
against the other, in a husband’s trial 
for an indecent assault on his daugh- 
ter the wife is not a competent wit- 
hess. People v. Westbrook, 54 N.W. 
486, 94 Mich. 629. 


54. See supra § 200. 


55. State v. Williams, 
283, 202 Mo.App. 536. 


[a] Statutory offense.—In a pros- 
ecution under Rey. St. (1909) § 4729, 
against a man and a woman for lewd 
and lascivious cohabitation, the wo- 
man’s husband or former husband 
was Incompetent to give evidence of 
facts against her which would tend 


208 S.W. 


170 - L7OsC.0y | 
testify against the husband in his prosecution for liv- 
ing on her earnings as a prostitute,°® although the 
authorities have held the husband’s interstate trans- 
portation of a wife for immoral purposes so far a 
erime against her person as to render her a compe- 
tent witness against him in his prosecution for such 
erime.®* 


[§ 220] ill. Perjury. Under the common-law rule 
permitting one spouse to testify against the other in 
the latter’s prosecution for a crime against the per- 
son of the former,®* one spouse may not testify 
against the other in the latter’s prosecution for sub- 
ornation of perjury in a divorce suit between the 
parties.°® Under statutes permitting husband and 
wife to testify against the other in the prosecution of 
one for a crime against the other and in jurisdictions 
where such statutes are construed as not confined to 
cases of personal violence, but as including crimes 
against the marital status,®° it has been held that the 
injured spouse may testify against the guilty spouse 
in the latter’s prosecution for perjury in divorce 
proceedings between the parties.°* 


me ¢ 
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[§ 221] mmm. Procuring Mock Marriage. In the 
prosecution of a man for procuring another to per- 
form a mock marriage under the pretense that it 
was valid, the injured woman may testify against the 
man,°? and, although the marriage be regarded as 
valid under statute so that the relation of husband 
and wife exists for some purposes, yet the wife may 
testify on the ground of necessity.®* 


[§ 222] nnn. Rape—(aaa) Of Third Person. At 
common law and in the absence of statutory modifi- 
cation of the rule a wife may not testify against her 
husband in his prosecution for rape of, or assault 
with intent to rape, a third person,°* although she 
may be competent under statute.°®> Under statutes 
permitting husband and wife to testify against each 
other in prosecutions for crimes by ene against the 
other,®® some courts have taken the»view that rape 
of a third person by the husband is so far a crime 
against the wife as to render her a competent wit- 
ness,°* while other authorities construing similar 
statutes deny the competency of a wife to testify 
against her husband in his prosecution for rape of,®® 


RY As 


to establish her guilt if the evidence 
related to a time when the marriage 
relation existed. State v. Williams, 
208 S.W. 288, 202 Mo.App. 536. 


56. Director of Public Prosecu- 
tion's. Blady, [1912]" 2 KB. 39. 


[a] Exceptions are coxfined to 
cases where the offense itself con- 
cerns the liberty, health, or person of 
the other spouse, and an offense con- 
sisting in living on the earnings of a 
wife as a prostitute is not such an 
offense. Director of Public Prosecu- 
tions v. Blady, [1912] 2 K.B. 89. 


57. Denning v. U..S., 247 F. 468, 
159 C.C.A. 517; Pappas v..U. S., 241 F. 
665, 154 C.C.A. 423; U. S. v. Bozeman, 
236 F432, Cohen v. U-'S:, 214.2. 23, 
29, 130 G.C.A. 417 [cert den 35 S.Ct. 
199, 235 U.S. 696, 59 L.Ed. 430]; Unit- 
ed States v. Rispoli, 189 F. 271. But 
see Johnson vy: U. S., 221. .F. 250, 137 
C.C.A. 106 (holding wife incompetent 
to testify against husband in such a 
prosecution, the evidence disclosing 
no personal violence of husband 
against wife). 


“The personal injury to the wife 
which permits the admission of her 
testimony against her husband with- 
in the exception recognized by the 
common law . . is not confined 
to cases of personal violence, but may 
include cases involving a tort against 
the wife or a serious moral wrong in- 
flictediupon Herfiand %.o: yi inl a 
ease of the prosecution of a man for 
bringing his wife from one state to 
another with intent that she shall 
practice prostitution, in violation of 
the White Slave Act, his act in so do- 
ing is such a personal injury to her 
as to entitle her to testify against 
him.’’ Cohen y. United States, supra 
Loe United States v. Bozeman, su- 
pra]. 


“The offense cannot be classed with 
those which merely offend the marital 
relation. It operates immediately and 
directly upon the wife. It is an of- 
fense against the wife. A primary 
purpose of the Mann Act was to pro- 
tect women who were weak from men 
who were bad. Its protection was not 
confined to unmarried women. Its 
punishment was not intended. to be 
limited to unmarried men. Men led 
by cupidity to the base crime have 


utilized marriage in the accomplish- 
ment of their ends. They should not 
be permitted to use marriage to pre- 
vent their punishment. They should 
not be permitted to invoke a sacred 
institution, and the rules established 
for its protection, to secure immunity 
from punishment for the most infa- 
mous crime that could be devised for 
its degradation. In the absence of an 
authoritative expression from the Su- 
preme Court, we hold that a woman is 
as much entitled to protection against 
complete degradation as against a 
simple assault. ‘The evidence was 
properly admitted.” Denning y. Unit- 
nba wie 2479 BY 2635465, 59 CiC A. 


[a] Although no personal violence 
was inflicted upon a wife transported 
for immoral purposes in interstate 
commerce by her husband, there was 
an injury to her person making her 
competent, under the common-law 
rule, to testify against her husband 
in his prosecution for violating the 
White Slave Act. U.S. v. Bozeman, 
236 F. 432. 


58. See supra § 200. 


59. People vy. Carpenter, 
(N.Y.) 580. 


9 Barb. 


60. See supra § 201. 

61. Dill v. People, 36 P. 229, 19 
Colo. 469, 41 Am.S.R. 254; West v. 
State, 164 PR. 32 (Pes vOklers si2, TARs 
A.1917EH 1129. 

[a] Tlustration.—In a prosecution 


of husband for perjury in his suit 
against his wife for divorce in order 
to obtain service of summons by pub- 
lication, the wife is a competent wit- 
ness for the state, such crime being 
one against her within the meaning of 
the Statutory exception permitting 
one spouse to testify against the oth- 
er in a prosecution for a crime com- 
mitted against the testifying spouse. 
West v. State, 164 P. 327, 13 Okl.Cr. 
SUA RI Reve CU a iba lS) 


62. Barclay vy. Commonwealth, 76 
S.W. 4, 5, 116 Ky. 275, 25 Ky.L. 463. 


63. 
pra. 


“If the Sruley were otherwise, it 
wouid be in the power of the defend- 
ant by consummating the marriage, 


Barclay v. Commonwealth, su- 


and thus adding another wrong to thé 
crime he had already committed in 
procuring the mock marriage, to pro- 
tect himself from punishment for the 
crime.” Barclay v. Commonwealth, 
supra. 


64. People v. Salisbury, 188 N.W. 
340, 218 Mich. 529; Cargill v. State, 
oe Pi. 64, 25 OKlCri 314. 35) AsieR: 

65. State v. Friend, 130 S.E. 102, 


100 ,W.Va. 180. And see infra this 
section. 


[a] Competent for husband.—In a 
prosecution for statutory rape, evi- 
dence of wife of accused, who was af- 
flicted with orchitis, to the effect that 
he has not and could not copulate with 
her, although they slept together, for 
more than year, is competent on the 
issue of his guilt of statutory rape al- 
leged to have been committed within 
that time, and to refuse to admit her 
testimony in that regard is reversible 
error, in view of Code (1928) ¢ 152-8 
19, making her competent witness in 
his behalf in criminal prosecution. 
State v. Friend, 130 S.E. 102, 100 W. 
Va. 180. 


66. See supra § 201. 


67. Wilkinson y. People, 282 P. 257, 
86 Colo. 406. 


[a] Bape of wife’s daughter by 
husband and stepfather was so far a 
crime against the wife as to render 
her a competent witness against her 
husband in his prosecution therefor. 
Wilkinson y. People, 282 P. 257, 86 
Colo. 406. 


68. Cargill v. State, 220 P. 64, 25 
OkLCr. 314, 35 AsL.R. 132. 


[a] Bape of minor stepdaughter. 
—Under Comp. St. (1921) § 2699, pro- 
viding that neither husband nor wife 
shall be a witness against the other, 
except in a criminal prosecution for a 
crime committed one.against the oth- 
er, a wife is not &@ competent wit- 
ness against her husband in a prose- 
cution against him for rape or assault 
to commit rape upon a third person, 
such third person being the Seven- 
year-old stepdaughter of defendant 
and the natural daughter of the wife. 
Cargill v. State, 220 BP. 64,25 Okl.Cr. 
SLA Soy Aunt ores 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 222-225] 


or assault with intent to commit rape on,*® a third 
person. Under statutes providing generally that hus- 
band or wife may not be examined as a witness for 
or against the other without such other’s consent, but 
further providing that in the husband’s prosecution 
for certain enumerated crimes, including rape, the 
wife may, of her own volition and not otherwise, be 
examined as a witness for or against him, the wife’s 
disability as a witness is removed in a rape case,’° 
and, while she may refuse to testify,“1 her husband on 
trial for rape cannot invoke the disqualification and 
thereby keep his wife from the witness stand.7? 


[§ 223] (bbb) Of Wife by Husband before Mar- 
riage or with Husband’s Connivance during Mar- 
riage.7* At common law and in the absence of stat- 
utory modification of the rule, a wife may not testify 
against her husband in his prosecution for rape or 
carnal abuse of herself committed before marriage,*4 
or assault with intent to rape,*® and the competency 
of a wife to testify against her husband in his prose- 
eution for a premarital rape or assault of her has 
been denied under statutes making a spouse compe- 
tent in all controversies between them,’® or compe- 
tent in prosecutions for a crime committed by one 
against the other,’7 and it has been held that the 
wife is not a compellable witness under statutes pro- 


viding that a wife shall be competent and compella-_ 


ble in a prosecution of her husband for a crime of 
personal violence against her,’* and, where the wife 
requests that she be not required to testify at the 
trial, it is error to admit, over defendant’s objec- 
tion, a transcript of her testimony at the preliminary 
hearing ;7® although it has been said that, if the mar- 
riage were annulled, the wife would thereafter be 
competent to testify against her former husband with 
respect to his premarital rape,’° and the wife has 
been held competent to testify in such cases under 
statutes broadly providing that thereafter husband 
and wife shall be competent to testify for or against 


69. State v. Wilcox, 169 N.W. 646, 
647, 185 Iowa 90, 4 A.L.R. 1066. 
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each other in all criminal cases,®! or shall be com- 
petent but not compellable to testify against him,®? 
and under statutes specifically providing that the 
wife shall be a competent witness in prosecutions for 
certain crimes, notwithstanding her marriage to de- 
fendant before or after commission of the offense.*®? 


Rape during marriage with husband’s connivance. 
Under statutes providing that neither husband nor 
wife is a competent witness for or against the other 
in a criminal proceeding, except, inter alia, in case 
of criminal proceedings for a crime committed by one 
against the person or property of the other, or in 
cases of criminal violence on one by the other, a wife 
is competent to testify against her husband in his 
prosecution, as a statutory principal, for rape com- 
mitted on the wife by another man with the hus- 
band’s aid or abetment,®* and under statutes permit- 
ting spouses to testify in prosecutions for crimes 
of one against the other, the wife may testify against 
her husband on his trial as accessory to a rape upon 
her by a third party.®> 


[§ 224] oo00. Robbery, Theft, and Obtaining Mon- 
ey by False Pretenses. Under the common-law rule 
permitting husband or wife to testify against the 
other in the latter’s prosecution for a crime of vio- 
lence against the former,’® the injured spouse may 
testify against the guilty spouse in the latter’s pros- 
ecution for robbery of the former,’? but not in a 
prosecution for theft.8% Under statutes permitting 
spouses to testify with respect to transactions where- 
in one acted as agent of the other,®® one spouse may 
testify against the other in the latter’s prosecution 
for obtaining the money of the former by false pre- 
tenses while acting as agent of the former.?° 


[§ 225] ppp. Slander. Under the common-law 
rule permitting husband or wife to testify against 
the other in one’s prosecution for a crime against the 


withstanding the court did not advise 


98 N.w.| her of her right to refuse to testify. 


“If the words ‘prosecution for a 
crime committed against the other’ 
apply to a prosecution for assault 
with intent to commit rape, it must 
be because the words of the exception 
should be read, ‘a prosecution for an 
act which is in any way offensive or 
injurious to the other.’ If that be 
the frue interpretation, then if the 
husband commit murder the wife may 
testify against him. Surely, it must 
deeply shock, hurt, offend, and, in a 
sense injure any good woman to find 
herself married to a murderer. It 
is sufficiently indicated in our own de- 
cisions that this is not the correct 
construction of the statute words.” 
State v. Wilcox, supra. 


70. Zumwalt v. State, 141 P. 710, 
16 Ariz. 82. 


71. Zumwalt v. State, supra. 
72 Zumwalt v. State, supra. 


73. Competency of spouse to testi- 
fy in prosecutions for offenses com- 
mitted against witness before mar- 
riage generally see supra § 202. 


74, Ark.—wWilson v. State, 188 S.W. 
554, 125 Ark. 234. 


Cal.—People v. Souleotes, 
903, 26 Cal.App. 309. 


Conn.—State v. Volpe, 155 A. 223, 
113 Conn. 288, 76 A.L.R. 1083 (holding 
wife not compellable witness in pros- 


‘ 


146 P. 


; 


Iowa.—State v. McKay, 
510, 122 Iowa 658. 


Minn.—-State v. Frey, 79 N.W. 518, 
76 Minn. 526, 77 Am.S.R. 660. 


Miss.—Doss v. State, 126 So. 197, 
156 Miss. 522. 


Tenn.—Norman v. State, 155 S.W. 
135, 127 Tenn. 340, 45 L.R.A.N.S. 399. 


75. Kaul vy. State, i277 PB. 278, 43 
Okl.Cr. 56. 


76. Doss v. State, 126 So. 197, 156 
Miss. 522. 


77. Wilson v. State, 188 S.W. 554, 
125 Ark. 234; State v. McKay, 98 N.W. 
510, 122 Iowa 658; Kaul v. State, 277. 
Pam A S245 OK Crs 56. 


78. State v. Volpe, 155 A. 223, 113 
Conn. 288, 76 A.L.R. 1083. 


79. Kaul. v. State, -277 P. 278, 43 
OK1Cr. 56. 


80. Doss v. State, 126 So. 197, 156 
Miss. 522. 


81. Harp v. State, 14 S.W.(2d) 720, 
158 Tenn. 510. 


82. State v. Woods, 287 P. 248, 130 
Kan. 492; State v. Dejean, 106 So. 
374, 159 La. 900. 


[a]. Court need not advise witness 
of privilege of refusing to testify. 
Testimony of prosecutrix, in statu- 
tory rape case, who married accused, 
was competent against accused not- 


ghe v. Woods, 287 P. 248, 130 Kan. 


83. Smith v. State, 207 P. 873, 24 
Ariz. 180. 


84. Ex parte Kantrowitz, 
1078, 1079, 24 Cal.App. 203. 


85. Kitchen v. State, 276 S.W. 252, 
LOW ex. Gira aoe 


86. See supra § 200. 


87. State v. Smith, 9 Ohio Ss. & CG. 
P. 749, 7 Ohio N.P. 72. 


88. Overton v. State, 43 Tex. 616. 


[a] Prosecution for theft of 
spouse’s property is not a case where- 
in the injured spouse is competent to 
testify against the guilty spouse. 
Overton v. State, 43 Tex. 616. 


89. See supra § 163. 


90. Commonwealth yv. Wilson, 229 
S.W. 60, 190 Ky. 813. ; 


[a] Obtaining wife’s money by 
false pretenses while acting as her 
agent is such an offense that the wife 
may testify against one who was her 
husband when the offense was com- 
mitted where he is prosecuted there- 
for, and the general statutory prohibi- 
tion of one spouse testifying against 
the other does not apply in view of 
the agency relation and the statutory 
exception in cases of agency. Com- 
monwealth y. Wilson, 229 S.W. 60, 
190 Ky. 813. 


140 P. 
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person of the other,®! one spouse may not testify 
against the other in the latter’s prosecution for slan- 
der of the former.°? . 


[§ 226] qaqa. Threats. Under statutes permitting 
a wife to testify against her husband in his prosecu- 
tion for an offense against her, she may testify in her 
husband’s prosecution for the crime of making seri- 
ous threats against her life.°? 


[§ 227] bb. Of Husband and Wife for Offense of 
Both. Where husband and wife are incompetent as 
witnesses for or against each other in criminal prose- 
cutions,®* and subject to statutes governing testi- 
mony of accomplices,®® neither is a competent wit- 
ness for or against the other, as the case may be, in 
a joint prosecution of both,®® as on a separate trial 
of one under a joint indictment of both,®* although 
each may testify for himself;°* and, under the rule 
governing indirect testimony,®® a third person has 
been denied the right to testify in such a prosecution 
as to statements or admissions of one relative to com- 


91. See supra § 200. 


92. Baxter v. State, 31.S.W. 394, 
34 Tex.Cr. 516, 53 Am.S.R. 720. [sth 


[a] For example, one spouse is not 


supra §§ 208, 209, 
U.S.—Allen 


WITNESSES 


spouse and paramour for adultery see 


ww “es 
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[§§ 225-228 


mission of the offense by the other,’ although where 
the case has been dismissed as to one, such one may 
testify for the other under statutes permitting testi- 
mony of one spouse for, but not against, the other.? 
In a separate prosecution of the husband for an of- 
fense committed by both, testimony of a third person 
as to declarations or admissions of the wife bearing 
on an alleged conspiracy between husband and wife 
to commit the crime has been held admissible.*® 


[§ 228] cc. Criminal Proceeding against Spouse 
and Others‘—(aa) In General. At common law, and 
except as the rule may have been changed by stat- 
ute, it is generally held that where several persons 
are jointly indicted and tried for the same offense, 
the husband or wife of any one of the defendants is 
incompetent,® at least where his ox her testimony 
would necessarily inure to. the benefit of the other 
spouse,® although other authorities are to the effect 
that the husband or wife may testify provided his or 
her testimony is confined to the defendants other 
than the spouse.‘ Where the spouse, although joint- 


petent witness for the other defend- 
“ ant. Newman v. State, 49 So. 786,160 
4 F.(2d) Ala. 102. 


[b] Common law controlling.—The 


We Ss 


competent on the trial of the other 
for slander of the proposed witness. 
Baxter v. State, 31 S.W. 394, 34 Tex. 
Cr. 516, 53 Am.S.R. 720. 


93. Murray v. State, 86 S.W. 1024, 
AS MexcCrea lat, e122 AM. Sebe.oils 


94. See supra § 245 text and note 
69. ; 

95. See infra § 890. 

96. Seigler v. State, (Okl.Cr.) 15 
P.(2d) 1048; Sipanek v. State, 272 S. 


W. 141, 100 Tex.Cr. 489. 


97. Allen v. Commonwealth, 119 S. 
W. 795, 184 Ky. 110, 20 Ann.Cas. 884. 


98. Allen v. Commonwealth, supra. 
99. See supra § 170. 


1. Seigler v. State, (OkKI1.Cr.) 15 P. 
(2d) 1048. 


2. Sliva v. State, 272 S.W. 778, 100 
Mex. Ors 239° 


[a] Tllustration.—Where both hus- 
band and wife were indicted for manu- 
facturing intoxicating liquor, and pro- 
ceedings against the wife had been 
dismissed after expiration of a sus- 
pended sentence, it was error to ex- 
clude testimony of the wife in hus- 
band’s behalf in view of Vernon Code 
Cr. Proc. Annot. (1916) art 865f, pro- 
viding that, when a case is dismissed 
under suspended sentence, it cannot 
be further inquired into, and article 
791, providing that, if case is dismiss- 
ed as against one codefendant, he may 
testify in the other’s behalf, notwith- 
standing article 788. Sliva v. State, 
272 S.W. 778, 100 Tex.Cr. 239. 


8. Arensman v. State, 187 S.W. 


471, 79 Tex.Cr. 546. 


[a] Tllustration.—In a prosecution 
for arson, where the jury could find 
there was a conspiracy between de- 
fendant and his wife to burn a build- 
ing for insurance, testimony that the 
wife told him she would burn the 
place for insurance before she would 
go broke, was admissible, despite a 
statute prohibiting the state from 
making a wife testify against her hus- 
band. Arensman v. State, 187 S.W. 
471, 79 Tex.Cr. 546. 


4, Competency in prosecution of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


S., 45 S.Ct. 352, 267 U.S. 597, 69 L.Ed. 
806, Mullen ‘v. Us S., 45°S.Ct,. 3538, 267 
U.S. 598, 69 L.Ed. 806, and Johnson 
v. U.S. 45° S.Ct. 509, 26850-S! 689K69 
E.bd. 1158); U.S. v.abiddyy2) (2a) 
60; Haddad v. U. S., 294 FE. 536; U.S. 
vi Davidson, 285 EF. 661 ‘[aff 292 F. 


750]; Talbott v. U. S., 208 F. 144, 125 
CiCeAWa360! 
Ala.—Newman vy. State, 49 So. 786, 


160 Ala. 102; Holley v. State, 17 So. 
102, 105 Ala. 100; Childs v. State, 55 
Ala. 25. 


Ark.-—Woodard v. State, 104 S.W. 
1109, 84 Ark. 119; Carr v. State, 42 
Ark. 204; Casey v. State, 37 Ark. 67. 


Ga.—Stephens v. State, 32 S.E. 13, 
106 Ga. 116; Trowbridge v. 
74 Ga. 431; Evans v. State, A 
724, 46 Ga.App. 342. But see Faulkner 
v. State, 160 S.E. 117, 43 Ga.App. 763 
(holding that the wife of one of the 
persons jointly indicted and tried for 
manufacturing intoxicating liquor 
was competent to testify as to code- 
fendants, but incompetent to testify 
either for or against her husband). 


Hawaii.—wuU. S. v. Kukilani, 4 Hawaii 
Fed. 696, 701 [cit Cyc]. 


Mass.—Com. v. Robinson, 
555; Com. v. Easland, 1 Mass. 15. 

Miss.—Mask v. State, 32 Miss. 405. 

N.C.—State v. Harbison, 94 N.C. 885. 


1 Gray 


8.C.—State v. Workman, 15 S.C. 
540; State v. McGrew, 47 S.C.L. 316. 
Tex.—Dill v. State, 1 Tex.App. 278. 


eN-Bay ee: v. Thompson, 13 N.B. 
(ale 


[a]  Tllustrations.—(1) Where two 
defendants are jointly indicted and 
tried in a federal court, the wife of 
one is not a competent witness for 
either. U.S. v. Davidson, 285 F. 661 
[aff 292 F. 750]. (2) Under the com- 
mon law, which governs the evidence 
in criminal trials in the federal 
courts, the wife of one of several de- 
fendants on trial at the same time 
cannot be called as a witness for or 
against any of them. U. S. v. Liddy, 
27S (2d)? =60: (3) In a prosecution 
against joint defendants, the wife of 
one of the defendants is not a com- 


competency of a witness to testify 
against codefendants of her husband 
after he had pleaded guilty depends, 
in the absence of state or federal stat- 
ute, on the common law of the state at 
the time of the first judiciary act. 
Kenoe lity WES 22 39) MGs ot 52 BEGeAr 
66 [aff 230 F. 509, error dism 38 S. 
Ct. 316, 246 U.S. 648, 62 L.Ed. 920]. 


[c] “The rule has been well set- 
tiled, where the common law has not 
been changed by statttte, that a wife 
is not a competent witness against 
any codefendant then on trial with 
her husband.’’ Dill v. State, 1 Tex. 
App. 278, 282. 


6.. Dowdy v. U. S., 46 F.(2d) 417; 
Israel v. U. S., 3 F.(2d)_7438; O’Brien 
v. U. S., 299 F. 568; People v. Holtz, 
128 N.E. 341, 294 Ill. 143. 


[a] Tllustration.—In a prosecution 
for conspiracy, testimony of the wife 
of one defendant, offered as witness 
for his codefendants, was incom- 
petent, where such testimony would 
inure to her husband’s benefit, and 
under the facts it was not essential 
to determine whether the wife would 
have been a competent witness if her 
testimony had not affected her hus- 
band. Israel v. U. S., 3 F.(2d) 748. 


[b] For example, where a wife and 
her aunt were jointly tried for killing 
the husband, the aunt’s husband, who 
was wounded at the same time, is in- 
competent to testify for the defense 
as to any matter bearing on the guilt 
or innocence of his wife, although he 
might testify as to matters affecting 
only the other defendant. People v. 
Holtz, 128 N.E. 341, 294 Til. 143. 


Ava U.S.—Tinsley v. U. S., 43 F.(2d) 


Del.—State v. Smith & Bird, 87 
3685, 2Delual. 


Ky.—Winstead v. Commonwealth, 
32 S.W.(2d) 749, 236;Ky. 154; Lawson 
v. Commonwealth, 169 S.W. 587, 160 
Ky. 180, L.R.A.1915D 972. 


La.—State v. Wright, 6 So. 135, 41 
La.Ann. 600; State v. Adams, 3 So. 
733, 40 La.Ann. 2138. 


Okl.-—Keltner v. State, 
(2d) 451. 


A. 


(Cri) see; 


— 


‘ 
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ly indicted, has pleaded guilty, the husband or wife 
may testify as against remaining defendants,* and, 
where the testimony of a husband or wife neither 
direetly nor indirectly ineriminates the other spouse, 
and where such other spouse, although a participant 
in the erime, is not on trial, the husband or wife may 
testify to facts not involving his or her spouse,°® at 
least where neither spouse objects and the only ob- 
jection raised is by the third party defendants on 
trial. +e 


Where separate defenses are interposed by defend- 
ants jointly indicted, and there may be a separate 
conviction or acquittal of each, it would seem that 
the wife of one is a competent witness for the other, 
and that a defendant is entitled to a severance to 
secure the benefit of such evidence where material.1? 


Under statutes making husband or wife competent 
for, but not against, the other in criminal prosecu- 
tions,1? it has been held that a wife may not testi- 
fy against her husband’s codefendant where the case 
against her husband is still undisposed of,!* although 
where the case against the husband has been dis- 
posed of she is competent to testify against his co- 
defendant,!* and she is also competent where it does 
not appear that the husband is being prosecuted at all 
for the offense,t®> and it has been broadly stated that 
any condition rendering the husband immune from 
harm from his wife’s testimony removes her incom- 
petency to testify against her husband’s eodefend- 


Tenn.—Smartt y. State, 80 S.W. 586, 
112 Tenn. 539. 


[a] Competent for state.—‘A 


[a] 
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: Husband not indicted.—On a 
trial for conspiring to cause a person 
to be falsely accused of a crime, the 
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ant.1° Under statutes broadly providing that all per- 
sons shall be competent witnesses in any criminal 
proceeding, except that husband and wife shall not 
be competent or permitted to testify against each oth- 
er, it has been held that husbands and wives of de- 
fendants may testify,17 the statutory exception mere- 
ly preventing their testifying against each other.?% 


Consolidation of cases following separate indict- 
ments renders the spouse of a codefendant incompe- 
tent although she would have been competent to tes- 
tify for a third party codefendant had he had a sep- 
arate trial.1® 


Statutes precluding one spouse from testifying in 
a proceeding involving adultery of the other?° do not 
operate to preclude an otherwise competent spouse 
from testifying in the prosecution of the paramour 
for an assault upon him made with the purpose of 
removing him as an obstacle to the adulterous inter- 
course.?? 


[§ 229] (bb) Separate Trial for Joint Offense. 
Where two persons are jointly indicted or charged 
for or with the same offense, and neither has been 
acquitted or convicted, it has been held that, where 
one is separately tried, the spouse of the other is not 
a competent witness on such separate trial.2? But 
the general rule is that a husband or wife may tes- 
tify at the trial of a person who is separately tried 
for an offense alleged to have been committed joint- 
ly by him and the wife or husband,?* even though, 


Ark, 433. 


[a] Tllustration.—Where defend- 
ants who were separately indicted for 


woman against whose husband an in- 
formation is pending is a competent 
witness for the state on the trial of 
an information against another person 
for the same offense, and section 2699, 
Cc. O. S. 1921, providing that neither a 
husband or wife shall in any case be 
a witness against the other, except in 
a criminal prosecution for a crime 
committed one against the other, does 
not apply.” Keltner v. State, (Okl. 
Crayes EF: (2a) 451. 


[b] Wife of either defendant in 
murder prosecution was competent 
to testify for the other defendant. 
Winstead v. Commonwealth, 32 S.W. 
(2d) 749, 236 Ky. 154. 


[ec] Wife could testify for hus- 
band’s codefendant: (1) Under in- 
structions to the jury to disregard her 
testimony so far as her husband was 
concerned, and it was error to exclude 
the wife as an incompetent witness. 
Smartt v. State, 80 S.W. 586, 112 Tenn. 
539. (2) Where her testimony would 
not in any way assist in her husband's 
acquittal. Tinsley v. U. S., 43 F.(2d) 
890. (3) Where, in a prosecution of 
two defendants for housebreaking, 
evidence was offered to show that the 
wife of one of the defendants secreted 
certain of the stolen property, she 
was incompetent to deny such fact 
in favor of her husband, but the other 
defendant was entitled to her testi- 
mony under instructions to the jury 
to disregard it as it might affect the 
ease of her husband. Lawson v. Com- 
monwealth, 169 S.W. 587, 160 Ky. 180, 
L.R.A.1915D 972. 


8. See infra § 230. 
9. U.S. v. Knoell, 230 F. 509 [aff 
239 F. 16, 152’ C.C.A. 66 (error dism 


38 S.Ct. 316, 246 U.S. 648, 62 L.Ed. 
920)]; People v. Barnett, 179 N.E. 
450. 347 Ill. 127; Rutland v. Common- 
wealth, 169 S.W. 584, 160 Ky. 77. 


f 


« 


wife of another conspirator not in- 
dicted was a competent witness. Rut- 
land v. Commonwealth, 169 S.W. 584, 
160 Ky. 77. 


10. Knoell v. U. S., 239 F. 16, 152 

C.C.A. 66 [aff 230 F. 509, and error 
oes 38 S.Ct. 316, 246 U.S. 648, 62 L. 
Ed. 920]. 


[a] Public policy does not forbid 
testimony by a wife in such a ase: 
Konoelly Vann Se 200m, 152) CC. An 
66 [aff 230 F. 509, error dism 38. SiCt: 
316, 246 U.S. 648, 62 L.Ed. 920]. 


ll. See O’Brien v. U. S., 299 F. 568 
(dictum to such effect). 


12. See supra § 160. 


13. Ayres v. Smith, 284 S.W. 960, 
105 Tex.Cr. 15; Bowmer v. State, 116 
S.W. 798, 55 Tex.Cr. 416; Spencer v. 
State, 106 S.W. 386, 52 Tex.Cr. 292. 


[a] Although separately indicted, 
one for theft and other for receiving 
the stolen property, persons are code- 
fendants within the rule rendering the 
wife of one whose case is undisposed 
of incompetent to testify against the 
other. Bowmer vy. State, 116 S.W. 798, 
55 Tex.Cr. 416. 


14. See infra § 230. 

15. Burns v. State, (Tex.Cr.) 66 
ra 803; Daffin v. State, 11 Tex.App. 
76. 


[a] Where witness’ husband has 
not been indicted an objection that he 
was a particeys criminis with defend- 
ant cannot avail to exclude the wit- 


ness. Burns v. State, (Tex.Cr.) 66 S. 
W. 303. 
16. Ayres v. State, 284 S.W. 960, 


Ode Rex Cro to: 


17.) Com. vy. brink, 4° Pa.Co. 160: 
18. Com. v. Brink, supra. 
19. Dean v. State, 214 S.W. 38, 139 


murder in the second degree, moved to 
consolidate on the ground that both 
prosecutions arose out of the same 
transaction and depended on the same 
evidence, the wife of one of the de- 
fendants, who was incompetent to 
testify as a witness in his behalf, was 
incompetent to testify for his code- 
fendant, for the evidence would be 
beneficial to her husband, and the mo- 
tion to consolidate was a waiver of 
any right which the codefendant had 
to use such testimony in his behalf. 
poem v. State, 214 S.W. 38, 139 Ark. 


20. See supra § 186. 


21. Edwards v. State, 123 S. 
32 Ga.App. 28. 


[a] fllustration.—On a trial for 
assault with intent to murder, the 
person assaulted is a competent wit- 
ness although other testimony shows 
that his wife, although not jointly in- 
dicted with defendant, was an accom- 
plice and that the purpose of both in 
trying to kill the husband was to re- 
move an obstacle to adulterous inter- 
course, the rule forbidding one spouse 
to testify in a proceeding involving 
adultery of the other being inapplica- 


E. 30, 


ble. Edwards vy. State, 123 S.E. 30, 32 
Ga.App. 28. 

22. Pullen v. People, 1 Dougl. 
(Mich.) 48; People v. Colburn, 1 
Wheel.Cr. (N.Y.) 479. 

23. U.S.—U. S. v. Addatte, 24 F. 


Cas.No. 14,422, 6 Blatchf. 76. 


Ala.—Watson v. State, 61 So. 334, 
181 Ala. 53; Campbell v. State, 32 So. 
635, 133 Ala. 158; Woods v. State, 76 
Ala. 35, 52 Am.R. 315; «Phillips, v: 
State, 65 So. 678, 11 Ala.App. 168. 


Cal.—People v. Langtree, 30 P. 813, 
64 Cal. 256. 


Fla.—Adams v, State, 10 So. 106, 28 
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according to some authorities, the testimony may 
tend to implicate the other spouse,”* although other 
authorities deny the right to testify where the other 
spouse would be ineriminated,?®> and the spouse has 
been held incompetent where the offense charged re- 
quired the joint act of the persons indicted in order 


for either to be guilty.?°® 


Where spouse is separately indicted for same crime, 
the other spouse may testify at the trial of a third 
person for such crime according to some authority,?* 
although other authorities hold the spouse incompe- 


tent.?§ 


Where testimony of codefendant’s spouse is intro- 
duced at instance of defendant on his separate trial, 


he cannot complain.?® 


Fla. 511. 


Ga.—Rivers v. State, 44 S.E. 859, 
118 Ga. 42; Whitlow v. State, 74 Ga. 
819; Williams v. State, 69 Ga. 11. 


Ill.— Graff v. People, 70 N.E. 299, 
208 Ill. 312 [aff 108 Ill.App. 168]. 


Iowa.—State v. Rainsbarger, 31 N. 
W. 865, 71 Iowa 746 


Ky.—Cornelius v. Com., 3 Metc. 481; 
Thompson v. Com., 1 Metc. 138. 


Me.—State v. Worthing, 31 Me. 62. 
Mo.—State v. Burnside, 387 Mo. 343. 


N.J.—Munyon v. State, 42 A. 577, 62 
N.J.Law 1. 


N.Y.—People v. Bosworth, 19 N.Y. 
S. 114, 64 Hun 72. Contra People v. 
Colbern, 1 Wheel.Cr. 479. 


Pa.—Com. v. Manson, 2 Ashm. 31; 
Com. v. Reid, 1 Leg.Gaz. 182, 8 Phila. 
385. 


S.C.—State v. Drawdy, 48 S.C.L. 87. 


Tenn.—Workman v. State, 4 Sneed 
425; Moffit v. State, 2 Humphr. $9, 36 
Am.D. 301. 


Va.—Smith y. Com., 19 S.E. 843, 90 
WI THE 

Wash.—State v. Nelson, 
39 Wash. 221. 


24. People v. Langtree, 30 P. 813, 
64 Cal. 256. 


25. State v. Herbert, 105 A. 796, 92 
N.J.Law 341; State v. Bradley, 43 S. 
C.L. 168. See Watson v. State, 61 So. 
334, 181 Ala. 53 (where the court says 
that on a separate trial of codefend- 
ants, the wife of one is a competent 
witness against her husband's alleged 
accomplice so long as she is not com- 
pelled to testify to facts tending to 
criminate her husband). 


[a] For example, to solicit one to 
commit adultery is a crime of an in- 
dictable nature within the rule that 
the husband is incompetent to give 
testimony in a collateral proceeding, 
such as the separate trial of a code- 
fendant, charging his wife with an 
indictable offense. State v. Herbert, 
105 A. 796, 92 N.J.Law 341. 


[b] Effect of severance.—Al- 
though, in a prosecution charging de- 
fendants with a conspiracy to obtain 
for defendant wife a divorce by crim- 
inal means, a severance had been 
granted as to the wife, she still re- 
mained a party, so that testimony of 
the husband, tending to accuse her of 
an indictable offense, was inadmis- 
sible. State v. Herbert, 105 A. 796, 92 
N.J.Law 341. 


[ec] Direct incrimination.—In a 
prosecution charging defendants with 


SIS Pagizi, 
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FY carr ON) Oe 


[§§ 229-231 


[§ 230] (cc) Effect of Termination of Case 


Where the cage has been terminat- ~ 


ed, as to one of several persons jointly indicted, the 
husband or wife of such person is competent at the 
trial of the other defendants,®° as where the husband 
or wife is held competent after his or her spouse has 


been acquitted*! or convicted.*? 


dren.?? 


[§ 231] dd. Prosecution for Offense against Chil- 
At common law and in the absence of stat- 
utory modification, one spouse may not testify 
against the other in the latter’s prosecution for a 

criminal offense against the children of both or of ei- 


ther,?4 and under statutes providing that husband 


and wife shall not be competent or compellable to 
give evidence in any criminal proceeding for or 


against each other, except that the wife shall be 


a conspiracy to obtain by criminal 
means a divorce for defendant wife, 
testimony of the husband clearly im- 
plicated his wife in conjunction with 
alleged coconspirators of an indicta- 
ble offense, so that testimony was in- 
admissible as against the contention 
that his testimony incriminated his 
wife only indirectly and was therefore 
admissible. State .y.. Herbert, 105 A. 
796, 92 N.J.Law ‘341> 


26. Rivers v. State, 44 S.B. 859, 118 
Ga. 42; Com. v. Reid, 1 Leg.Gaz. (Pa.) 
182, 8 Phila. 385. 


27. Fuller v. State, 35 S.E. 298, 109 
Ga. 809. 
{a] Although husband is in jail 


charged with same offense, the wife 
may testify at the homicide trial of a 
third person, especially where her 
husband and the third person were 
separately indicted. Fuller v. State, 
35 S.E. 298, 109 Ga. 809. 


28. Spencer v. State, 106 S.W. 386, 
52 Tex.Cr. 289; Dungan v. State, 45 
S.W. 19) 39° Tex.Cr. 115: 


29. Dobbs v. State, 113 S.W. 921, 
54 Tex.Cr, 579: 


30. U.S.—Parnell v. 
(2d) 324. 


Ala.—Woods vy. State, 76 Ala. 35, 52 
Am.R. 315. 


Cal.—People v. Albritton, 294 P. 76, 
110 Cal.App. 188. 


Tll.— Graff v. People, 108 Ill.App. 168 
[aff 70 N.E. 299, 208 Ill. 312]. 


Ky.—Ray v. Com., 12 Bush 397. 


Mo.—State v. Goforth, 37 S.W. 801, 
186 Mo. 111. 


N.C.—State v. Guest, 6 S.E. 253, 100 
NC. “410. 


Tex.—Ayres v. State, 284 S.W. 960, 
105 Tex.Cr. 15; Rios v. State, 47 S.W. 
987, 39 Tex.Cr. 675. 


[a] Agreement for dismissal.— 
ree v. State, 47 S.W. 987, 39 Tex.Cr. 
Bs 

[b] Dismissal of indictment.—Ray 
v. Com., 12 Bush (Ky.) 397 


[ec] Nolle prosse.—Woods v. State, 
U6. vAla.e35; 52, Am.R.. «315; -Stater v. 
Wiseman, 41 S.E. 884, 130 N.C. 726. 


81. State v. Goforth, 37 S.W. 801, 
136 Mo. 111. 


32. U.S.—Parnell v. 64 FB. 
d) 324: Astwood v. ts, i (2d) 
89; U. SAy; Knoell, 230 Sh 509 [aff 
Oe lang mille altasy4 C.C.A. 66, error dism 
mG, 316, 246 U.S. 648,.62 L.Ed. 
Nic 


Cal.—People v. Albritton, 
76, 110 Cal.App. 188. 


Us S4n64, $B). 
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For later cases, 


Til. _Graft v. People, 108, i: App. 168 
[aff 70 N.E. 299, 208 Ill. 312]. 


N.C.—State v. Guest, 6 a 253, 100 
N.C. 410. 


Tex.—Ayres v. State, 284 S.W. 960, 
105, Tex.Cr. 15., 


[a] Wife has no interest in acquit- 
tal of husband after he has pleaded 
guilty and is thereafter a competent 
witness in the trial of his codefend- 
ants. Astwood v. U. S., 1 F.(2d) 639. 


[b] Husband pleading guilty is no 
longer a defendant on trial and there- 
fore his wife’s testimony with respect 
to another defendant could not be 
“against” her husband within the pro- 
hibition of a statute forbidding either 
to testify for or against the other 
without such other’s consent. People 
v. Albritton,.294 P. 76, 110 Cal.App. 
188 (where, however, the husband 
consented to his wife’s testifying). 


[c] Husbands not Yet sentenced.— 
Wives of defendants, who had plead- 
ed guilty to conspiracy but had not 
yet been sentenced, were competent 
witnesses against other defendants, 
as against the contention that the 
witnesses were incompetent because 
their testimony might affect their 
husbands’ postponed sentences. Par- 
nell’vs UNS.) 64 B. (2a) 324. 


[d] Where husband had previous- 
ly been convicted and was serving his 
time, his wife was not disqualified un- 
der Vernon Code, Cr. Proc. Annot. 
(1916) art 794 to ‘testify to crimina- 
tive facts against his codefendants on 
trial. Ayres v. State, 284 S.W. 960, 
LOSehex Cried: 


33. Competency in prosecution for 
incest see supra § 218. 


34 Ga.—Grier v. State, 
210; 158"Gar321. 


Mich.—People v. Salisbury, 188 N. 
W. 340, 218 Mich. 529. 


Miss.—Ulmer v. State, 128 So. 749, 
157 Miss. 807. 


N.C.—State v. Birgman, 
Tat, 201 N.C. 793. 


Okl.—Cargill v. Sees — P. 64, 25 
ORT-Cr)-Bil457385) PAGER. ebais. 


W.Va.—State v. aatienine 52 S.E. 
545, 58 W.Va. 527, 2 L.R.A.NS, 862) 
172 AMS. 100d5 6 Ann.Cas. 180. 


[a] MTlustration—A wife is not a 
competent witness against her hus- 
band in a prosecution against him for 
the murder of his infant child, of the 
age of fourteen months, although the 
same pistol ball killed the child and 
wounded the wife while the child was 
in her arms. State v. Woodrow, 52 S. 
E. 545, 58 W.Va. 527, 2. L.R.A.N.S, 862, 
112 Am.S.R. 1001, Gs Ann.Cas. 180. 


123 S.E. 


161 S.E. 


developments and changes in the law see Annotations, same title and section number, 
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competent but not compellable to testify against 
her husband on his trial for an offense committed 
or attempted on her person, a wife is incompetent 
to testify against her husband in his prosecution 
for murder of her child,?> although under stat- 
utes making spouses competent witnesses in pros- 
ecutions of one for a crime against the other, it has 
been held that either may testify against the other in 
the latter’s prosecution for a crime against the child 
of the former.*® Under a statute providing, inter 
alia, that husband and wife shall be competent to 
testify against each other in all actions, prosecutions, 
and proceedings for cruelty to their child or children 
under sixteen years of age, if either husband or wife 
is being prosecuted for cruelty to a minor child un- 
der sixteen years of age, the other is a competent wit- 
ness for the state,?7 if the act charged is a personal 
injury inflicted on the child by a spouse in violation 
of the criminal law and is an act of cruelty, the other 
spouse may testify in a prosecution therefor although 
the crime is not a specific offense known as “cruel- 
ty,’’8S and under the statute one spouse may testify 
against the other in the latter’s prosecution for a 


35. Grier v. State, 123 S.B. 210, 158 
Ga. 321. child. 


[a] In course of attempt to kin|N-S- 406 
wife.—In a prosecution for murder, 
it was error to permit defendant’s 
wife to testify against her husband, 4l 
indicted for murdering his child, even . 


WITNESSES 


clude a stepchild as well as a natural 
State v. Strome, 26 Ohio N.P. 


40. Abandonment of wife or of 
wife and children see supra § 205. 


See Ky. Act March 22, 1926 c 
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cruel crime against one the natural child of one but 
not of both.*® 


Abandonment and nonsupport.*® At common law 
and except as the rule may be changed by statute,*? 
a wife is incompetent to testify against her hus- 
band in his prosecution for abandonment and non- 
support of his children,*? although the wife has been 
held competent to testify against her husband in his 
prosecution for nonsupport of their children under 
statutes making one spouse competent in a prosecu- 
tion of the other for an offense against the testifying 
spouse,#? and under statutes expressly excepting 
prosecutions for abandonment of children from the 
general rule of incompetency.** 


[§ 232] c. Business Relation. The fact that a 
witness sustains a business relationship toward a 
party does not make him incompetent.*® 


{§ 233] d. Professional Relation—(1) Attorney 
and Client.4® Except with respect to confidential 
communications,** an attorney may testify as to mat- 
ters affecting his client.48 As respects an attorney 


ty, 254 P. 863, 79 Mont. 1. 


[a] Member of partnership may be 
a witness for defendant in an action 
by the partnership. State v. District 
Court of Third Judicial Dist. in and 
for Granite County, 254 P. 863, 79 
Mont. 1. 


though it was alleged the killing of 
the child was the result of an attempt 
to kill the wife, in view of Pen. Code 
(1910) § 1037 subd 4. Grier v. State, 
123 S.B. 210, 158 Ga. 321. 


36. O’Loughlin v. People, 10 P.(2d) 
543, 90 Colo. 368, 82 A.L.R. 622; Wil- 
kinson v. People, 282 P. 257, 86 Colo. 
406. Contra Cargill v. State, 220 P. 
65, 25, Ok}, Cr:3.14,,35, ALAR; 133. 


fa] Murder bv wife of husband’s 
child.—O’Loughlin v. People, 10 P. 
(2d) 543, 90 Colo. 368, 82 A.L.R. 622. 


[b] Rape by husband of wife’s 
natural daughter.—Wilkinson v. Peo- 
ple, 282 P. 257, 86 Colo. 406. 


37. State v. Lawrentz, 24 Ohio N. 
P.N.S. 603. 


[a] “Cruelty,” as used in statute, 
should be construed in its ordinary 
sense and meaning, ‘‘cruel’”’ being ‘‘de- 
fined as ‘merciless, pitiless or inhu- 
man.’” State v. Lawrentz, 24 Ohio 
N.P.N.S. 603, 606. 


38. State v. Strome, 26 Ohio N.P. 


N.S. 406; State v. Lawrentz, 24 Ohio 
N.P.N.S. 603. 
[a] In prosecution of wife for 


murder of child by poison, the hus- 
band may testify for the state, the 
court saying: “While the charge in 
this case is murder, yet it involves 
eruelty, and it therefore constitutes 
a case coming within the statute.” 
State v. Strome, 26 Ohio N.P.N.S. 406. 


[b] In prosecution of husband for 
murder of ‘their child by shooting and 
killing it, the wife may testify for 
the state. stake v. Lawrentz, 24 Ohio 
N.P.N.S. 603 


39. State v. Strome, 26 Ohio N.P. 
N.S. 406. 


‘[a] In prosecution of wife and 
stepmother for murder of a natural 
child of her husband, the husband 
may testify against his wife, the stat- 
utory term “their child or children” 
meaning “his or her child or chil- 
dren,’ and an additional reason for 
holding the statute applicable being 
that “child” is broad enough to in- 


; 


29 p 125; and statutory provisions in 
other jurisdictions. 


42. West v. Commonwealth, 240 S. 
W. 52, 194 Ky. 536; Ulmer v. State, 
128 So. 749, 157 Miss. 807; State v. 
Brigman, 161 S.E. 727, 201 N.C. 7938. 


{a] MTllustration.—A wife is an in- 
competent witness to testify against 
her husband in a prosecution of the 
husband for failure to support their 
children, the wife not in such case 
coming within the exception of Civ. 
Code Pract. § 606 subs 1, rendering 
the wife a competent witness to prove 
actual or threatened wrong to the per- 
son or liberty of the wife by the hus- 
band or a wrong to her property 
rights when the husband is acting as 
her agent. West v. Commonwealth, 
240 S.W. 52, 194 Ky. 536. 


{b] Statutes making wife compe- 
tent in prosecutions for abandonment 
of herself (see supra § 205 text and 
note 76) do not render her competent 
to testify against her husband in his 
prosecution for the distinct and differ- 
ent statutory offense of abandoning 
his minor children. State v. Brigman, 
162 S{B° 727, 201 N-C. 793. 


43. Hunter v. State, 134 P. 1134, 10 
Ok1.Cr. 119, L.R.A.1915A 564, Ann.Cas. 
1916A 612. 


fa] For example, in the prosecu- 
tion of a father for willfully failing 
properly to support his children, in 
violation of Rev. L. (1910) § 2434, the 
wife was a competent witness against 
him, this being an offense against the 
wife within § 5882, relative to the 
competency of a husband or wife as 
a witness in a prosecution for a 
“crime committed one against the oth- 
er.” Hunter v. State, 134 P. 1134, 10 
Okl.Cr. 119, L.R.A.1915A 564, Ann.Cas. 
1916A 612. 


44. Cunningham vy. State, 78 S.E. 
780, 13 Ga.App. 80; Gravitt v. Com- 
monwealth. 23 S.W.(2d) 555, 232 Ky. 
432. See Grier v. State, 123 S.H. 210, 
158 Ga. 321 (dictum to same effect in 
a prosecution for a different offense). 


45. State v. District Court of Third 
Judicial Dist. in and for Granite Coun- 


46. Competency vie broseeurs at- 
torney see infra § 24 


47. See infra §§ ae) 


48. Cal.—Gaver v. Early, 
390, 58 Cal.App. 725. 


Colo.—Sholine v. Harris, 123 P. 330, 
22 Colo.App. 63. 


Conn.—Carrington vy. Holabird, aie 
Conn. 


Del.—Hollis v. Vandergrift, 10 Del. 
521; Solomon v. Loper, 4 Del. 187. 


Rr ee v. Kelley, 15 Fla. 


209. 


Ga.—Richards v. 
608, 173 Ga. 424; Willis v. West, 60 
Ga. 613; Sharman v. Morton, 31 Ga. 
34; Ingram v. Little, 21 Ga. 420; Wat- 
kins, Chappell & Co. v. Smith, 17 Ga. 
68; Rogers v. Hoskins, 15 Ga. 270. 


Tll.—Bartoletti v. Hoerner, 154 Ill. 
App. 336. 


Sno See OO R, v. Murphy, 2 Greene 


La.—McCrummen v. Stewart, 4 La. 
500. See also Caulker v. Banks, S 
Mart.N.S. 532 (an 1825 case wherein 
the court held that the then existing 
prohibition against an interested par- 
ty testifying ina suit did not preclude 
reading of the affidavits of counsel as 
to the proceedings). 


Me.—McLaine y. Bachelor, 
324. 


Md.—Forbes v. Perrie’s Adm’r, 1 
Harr.&J. 109. 


Mich.—Dwyer v. Dwyer’s Estate, 
232 N.W. 256, 251 Mich. 346. 


Minn.—Buttruff v. Robinson, 231 N. 
W. 414, 181 Minn. 45. 


cigakh eared v. Edwards, 29 Miss. 


Smith, 160 S.B. 


8 Me. 


Mo.—Alexander v. Harrison, 38 Mo. 
258, 90 Am.D. 431. 


N.H.—State v. Challis, 75 N.H. 492 
76 A. 643. 


N.J.—Pull y. Nagle, 156 A. 271, 9 N. 
J.Misc. 987. 


176 [70 C.J.] 


connected with the case on trial, the practice of coun- 
sel testifying is of doubtful propriety and he should 
ordinarily withdraw before becoming a witness,*® 
generally it is unbecoming 
for him to examine witnesses or address the jury,°° 


and if counsel testifies, 


Pa.—Sargent v. Johns, 55 A. 1051, 
206 Pa. 386; Braine v. Spalding, 52 Pa. 
247; Edwards v. Goldsmith, 16 Pa.St. 
43; Orphans’ Ct. v. Woodburn, 7 
Watts & S. 162 


Deine cope es v. De Canete, 
3 Philippine 394, 


S.C.—Price v. Moses, 44 S.C.L. 454. 


Tex.—Arispe v. Clark, (Civ.App.) 
204 S.W. 373. 
Vt.—Holton v. Brown, 18 Vt. 224, 


46 Am.D. 148; Catlin v. Allen, 17 Vt. 
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N.B.—British North America Bank 
v. McHlroy, 15 N.B. 462. 


Ont.—Cameron y. Forsyth, 4 U.C.Q. 
B. 189. 


Pr.Edw.Isl.—Grady v. Waite, [1930] 
1 Dom.L.R. 838. 


Sask.—Robert Bell Engine & 
pare es Co., Ltd. v. Gagne, 7 Sask. 
. 154. 


[a] For example, an attorney may 
testify to anything he knows, whether 
learned before or after his employ- 
ment as counsel. Arispe v. Clark, 
(Tex.Civ.App.) 204 S.W. 373. 


[b] Fact that witness was former- 
ly attorney for party does not disqual- 
ify him from testifying for such par- 
ty. Gonzaga v. De Canete, 3 Philip- 
pine 394. 


[ec] Im proceedings before grand 
jury.—That one was an attorney of 
repute and counsel for the parties 
claimed to have been libeled did not 
disqualify him to testify before the 
grand jury regarding an alleged crim- 


inal libel. State v. Challis, 76 A. 643, 
75 N.H. 492. 
49. Ill.—Nix v. Thackaberry, 88 N. 


E. 811, 240 Ill. 352; Reavely v. Har- 
ris, 88 N.E. 238, 239 Ill. 526; Onstott 
v. Edel, 83 N.E. 806, 232 Ill. 201; Wil- 
kinson v. People, 80 N.E. 699, 226 Ill. 
135; Ross v. Demoss, 45 Ill. 447; 
Domm v. Hollenbeck, 142 Ill.App. 439; 
O’Donoghue v. Title Guarantee, etc., 
Co., 79 Tll.App. 263. 


Ind.—Kintz v. R. J. Mentz Lumber 
Co., 94 N.E. 802, 47 Ind.App. 475. 


Iowa.—Kellar v. Lindley, 212 N.W. 
860, 203 Iowa 57; Hull v. Mitchell, 
162 N.W. 235, 181 Iowa 51; Stickles 
v. Townsend, 154 N.W. 307, 171 Iowa 
697. 

La.—State v. Woodville, 108 So. 309, 
161 La. 125; Harkins’ Succession, 2 
La.Ann. 923. 

Mass.—Holbrook v. Seagrave, 
N.E. 889, 228 Mass. 26. 


Mich.—Penczak v. Penczak, 213 N. 
W. 117, 238 Mich. 97; Jacobs v. Weis- 
singer, 178 N.W. 65, 211 Mich. 47. 


Neb.—Cox v. Kee, 186 N.W. 974, 107 
Neb. 587. 


N.J.—Gershonowitz v. Neider, 123 
A. 530, 95 N.J.Eq. 580; Garrett v. Gar- 
rett, 98 A. 848, 86 N.J.Eq. 293. 


N.Y.—Little v. McKeon, 3 N.Y.Su- 


.116 


per. 607, 1 Code Rep. 4, 6 N.Y.Leg. 
Obs. 238. 

N.C.—Brunswick County Trustee v. 
Woodside, 31 N.C. 496. 


Pa.—McLaughlin v. Shields, 12 Pa. 
283; Bell v. Bell, 12 Pa. 235. 


S.C.—Price v. Moses, 44 S.C.L. 454. 


WITNESSES 


the case.>? 


Eng.—Cobbett v. 1 E.&B. 


11, 118 Reprint 341. 


N.B.—British North America Bank 
v. McElroy, 15 N.B. 462. 


Pr.Edw.Isl.—Grady v. Waite, [1930] 
1 Dom.L.R. 838 


Bask nigiay Vv. WVellie, 
19 LOSS Robert pele 
Threshing Co., Ltd. v. Gagne, 7 
L. 154. 


“The practice of counsel going into 
the witness-box to support by his oath 
the case which he is conducting is one 
which cannot be too strongly con- 
demned.” Ripley v. Vellie, supra. 


“Tt is, we think, to be regretted 
that an attorney of record in the case 
should find it necessary to support 
the contention he is bound to make 
with his own testimony. It is a prac- 
tice not to be commended, and, while 
such testimony is competent, its con- 
sideration by the court is always a 
matter of embarrassment, because it 
is difficult to distinguish between the 
zeal of the advocate and the fairness 
and impartiality of a disinterested 
witness. The practice has received 
judicial attention in many cases, and 
has found scant approval.” Jacobs v. 
Weissinger, 178 N.W. 65, 66, 211 Mich. 


. 


[a] “@he canon of professional 
ethics applicable to the situation be- 
fore us is: ‘When an attorney is a 
witness for his client except as to 
formal matters, such as the attesta- 
tion or custody of an instrument and 
the like, he should leave the trial of 
the cause to other counsel. Except 
when essential to the ends of justice, 
an attorney should scrupulously avoid 
testifying in court in behalf of his 
client.’ American Bar Ass’n Canons 
of Ethics (1926) 142, § 18.” | In re 
Bayer’s Estate, 218 N.W. 746, 748, 116 
Neb. 670. 


[b] TIlustration.—While there are 
instances when counsel may testify 
for his client, it is improper to seek 
an interview with, and secure’ a con- 
fession from, a defendant in a divorce 
case and to testify as to that confes- 
sion on behalf of the client. Garrett 
v. Garrett, 98 A. 848, 86 N.J.Eq. 293. 


[ec] Counsel should withdraw from 
active management of case where he 
testifies therein, and should not ap- 
pear aS a witness. unless it is really 
necessary. Stickles v. Townsend, 154 
N.W. 307, 171 Iowa 697. 


[d] Although procuring another 
attorney to conduct trial, it is unbe- 
coming for an attorney knowing in 
advance that he will be an indispensa- 
ble witness to bring and manage the 


Hudson, 


8 Sask.L. 
Engine & 
Sask. 


suit. Barto v. Kellogg, 124 N.E. 633, 
289 Ill. 528. 
[e] It has been held ground for 


suspension from practice that an at- 
torney testified for his client in a di- 
vorce proceeding where he procured 
the evidence as to which he testified 
by acting in the capacity of.a detec- 
tive, the court saying: “‘Where there 
is a conflict between the duties which 
an attorney deems to be due his client 
arising from friendship and the duties 
which he owes to the court and to the 
profession, and he desires to serve his 
client as a friend, he should abandon 
the relation of attorney. We do not 
mean by this that an attorney may 
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although there is no impropriety in his testifying to 
mere formal matters,®°! and there are exceptional 
cases in which it may be proper and necessary for 
counsel to testify to matters affecting the merits of 
But in the final analysis the question of 


not in any case be a witness on behalf 
of his client as to matters legitimate- 
ly coming to his knowledge. In such 
a case neither the law nor professional 
ethics render an attorney incompetent 
as a witness on behalf of his client. 
We cannot, however, give judicial ap- 
proval to the conduct of an attorney 
who takes upon himself the responsi- 
bility of making up a case in behalf 
of his client and procuring the evi- 
dence by acting in the capacity of a 
detective or spy, as was done in this 
case.” State v. Woodville, 108 So. 309, 
312, 161 La. 125. 


50. In re Bayer's Estate, 
W. 746, 116 Neb. 670. 


51. Gray v. Pennsylvania R. Co., 
139 A. 66, 33 Del. 450; In re Bayer’s 
Estate, 218 N.W. 746, 116 Neb. 670; 
eee v. Kee, 186 N.W. 974, 107 Neb. 

“An attorney . . . may proper- 
ly testify to mere formal matters, 
such as to account for the possession 
of an exhibit or the like.” In re Bay- 
er’s Estate, supra. 


52. Ill.—Reavely v. Harris, 88 N.E. 
238, 239 Ill. 526 [aff 145 Ill.App. 545]. 


Ind.—Kintz v. R. J. Menz Lumber 
Co., 94 N.E. 802, 47 Ind.App. 475. 


TIowa.—Kellar v. Lindley, 212 N.W. 
360,-361, 203 Iowa 57. 


Mich.—Dwyer v. Dwyer’s Estate, 
282 N.W. 256, 258, 251 Mich. 346. 


Neb.—In re Normand’s Estate, 130 
N.W. 571, 88 Neb. 767. 


N.J.—Garrett v. Garrett, 98 A. 848, 
86 N.J.Eq. 293. 


“It is not seemly for attorneys to 
rush to the aid of their clients with 
their own testimony. But they are 
competent witnesses and conditions 
arise where their testimony is essen- 
eletlees Dwyer v. Dwyer’s Estate, 
supra. 


“Waiving the question of ethics of 
the profession, we have rather 
frowned upon this practice of attor- 
neys testifying as,witnesses in a law- 
suit where they were engaged as coun- 
sel, but we realize that there are cases 
which arise when it becomes abso- 
lutely necessary for an attorney to 
testify.’”’ Kellar v. Lindley, supra. 


[a] Where matters important to 
litigation are peculiarly within 
knowledge of attorney conducting 
same, and there is danger of a fail- 
ure of justice for want of such evi- 
dence, the attorney is justifiable in 
becoming a witness, and his testi- 
mony, if material and otherwise com- 
petent, will not be disregarded, be- 
cause he himself framed the questions 
to which his answers were given, 
where it appears that the most ma- 
terial part of his testimony was given 
in answer to questions propounded by 
the judge without objection. In re 
Normand’s Estate, 130 N.W. 571, 88 
Neb. 767. 


[b] Where record discloses no oth- 
er witness present, it may well be 
necessary for an attorney to testify 
in a case wherein he appears as sole 
counsel for a party. Kintz v. R. J. 
Menz Lumber Co., 94 N.E. 802, 47 Ind. 
App. 475. 


[c] Where witness cast aspersion 
on professional character of counsel 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 233] 


whether counsel should testify in a case with which 
he is professionally connected is one of legal ethics 
resting largely with his own conscience;°* it is clear- 
ly within the discretion of the trial court to permit 
counsel to testify,°* and not reversible error to allow 


in the case, and his presence was 
necessary during the trial, it was 
both proper and competent for him to 
testify, without withdrawing,from the 
case, to give his version of what had 
occurred “and to defend his profession- 
al reputation. Reavely v. Harris, 88 
N.Ee 238, 239 Ill. 526. 


53. Hotaling v. Hotaling, 
745, 187 Cal. 695, 709. 


“The propriety of a lawyer occupy- 
ing the dual capacity of attorney and 
witness is purely one of legal ethics 
largely to be determined by the attor- 
ney’s own conscience. While it is not 
a practice to be encouraged, it may 
often occur that conditions exist in 
which an attorney cannot justly or 
fairly withhold from his client either 
his legal services or his testimony as 
a witness.” Hotaling v. Hotaling, 
supra. 


54. Holbrook v. Seagrave, 116 N.E. 
889, 228 Mass. 26. 


[a] Although he made opening 
statement to jury in a will contest, 
it was within the court’s discretion to 
permit testimony of the attorney who 
drew up the will. Holbrook v. Sea- 
grave, 116 N.E. 889, 228 Mass. 26. 


55. Pastorius v. Whidby, 80 So. 518, 
76 Fla. 571; Chicago Union Traction 
oe vy. Ertrachter, 81 N.E. 816, 228 Ill. 
114. 


[a] | For example, that counsel tes- 
tifies in a cause is no ground for re- 
versing the judgment. Pastorius v. 
Whidby, 80 So. 518, 76 Fla. 571. 


56. Bogart v. Brazee, 162 N.E. 877, 
331 Ill. 160; Wright v. Buchanan, 123 
N.E. 58, 287 Ill. 468; Domm v. Hol- 
lenbeck, 102 N.E. 782, 259 Ill. 382, Ann. 
Cas.1914B 1272; Wetzel v. Firebaugh, 
95 N.B. 1085, 251 Ill. 190; Hunter v. 
Empire State Surety Co., 191 Ill.App. 
634; Bartoletti v. Hoerner, 154 Ill. 
App. 336; Kitz v. R. J. Menz Lumber 
Co., 94 N.E. 802, 47 Ind.App. 475; In re 
Norton’s Hstate, 210 N.W. 438, 202 
Iowa 374. 


[a] Although retained as attorney 
merely to secenre his testimony as a 
witness, the attorney is nevertheless 
competent to testify, such circum- 
stances affecting his credibility rather 
than his competency. Flood v. Boll- 
meier, 138 N.W. 1102 [rev on other 
grounds 144 N.W. 579, 165 Iowa 88]. 


Credibility of attorney appearing 
as witness see infra § 976. 


57. Colo.—Sholine vy. Harris, 123 
330, 22 Colo.App. 68. 


Ga.—Richards vy. Smith, 
608, 173 Ga, 424. 


Ill.— Barto v. Kellogg, 124 N.E. 633, 
289 Jl]. 528; Landes v. Landes, 108 N. 
E. 691, 268 Ill. 11; Glanz v. Ziabek, 
84 N.E. 36, 233 Ill. 22; Chicago Union 
Traction Co. v. Ertrachter, 81 N.E. 
816, 228 Ill. 114 [aff 130 Ill.App. 602]; 
Domm v. Hollenbeck, 142 Ill.App. 439. 
See McCloud v. Hogle, 200 I1l.App. 
483; Moody v. Norton, 192 Ill.App. 8. 


Ind.—Kitz v. R. J. Menz Lumber 
Co., 94 N.E. 802, 47 Ind.App. 475. 


Iowa.—Kellar v. Lindley, 212 N.W. 
360, 203 Iowa 57; In re Norton’s Es- 
tate, 210 N.W. 438, 202 Iowa 374; Wa- 
terman v. Bryson, 158 N.W. 466, 467, 
178 Iowa. 35. 


203 P. 


160 S.E. 
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; 


WITNESSES 


Mich:—Dwyer v. Dwyer’s Estate, 
232 N.W. 256, 251 Mich, 346; Jacobs v. 
Weissinger, 178. N.W. 65, 211 Mich. 
47. 

Minn.—Buttruff v. Robinson, 231 N. 
W. 414, Y81 Minn. 45. 


Mo.—State v. Shour, 
196 Mo. 202. 


N.J.—Pull v. 
N.J.Mise. 987. 


Pa.—Follansbee v. Walker, 72 Pa. 
228, 13 Am.R. 671; Mishler & Hertzler 
v. Baumgardner, 1 Am.L.J.N.S. 304, 4 
Clark . 266;" Armstrong & Co.,) Vv; 
Walker, 30 Leg.Int. 69. 


Eng.—Cobbett v. Hudson, 1 E.&B. 
lila 118 Reprint 341. But see Stones 
v. Bacon, 8 L.T.Rep.N.S. 197 (where 
a new trial was granted because an 
attorney had been permitted to testify 
in the case wherein he had appeared 
as counsel, cross-examined witnesses, 
and addressed the jury). And see 
Dunn v. Packwood, 8 L.T.Rep.N.S. 371 
(to same effect as Stones v. Bacon, 
supra). 


N.B.—British North America Bank 
v. McElroy, 15 N.B. 462. 


Pr.Edw.Isl.—Grady v. Waite, [1930] 
1 Dom.L.R. 838. 


Sask.—Robert Bell Engine & 
Threshing Co., Ltd. v. Gagne, 7 Sask.. 
L. 154. 


But compare Pritchard v. Hender- 
son, 50 A. 217, 19 Del. 128) (to ‘the 
effect that one in the office of counsel 
in a case was incompetent to testify); 
Benedict v. Boulton, 4 U.C.Q.B. (Ont.) 
96 (to the effect that counsel should 
not testify). 


“ven though there appears to be 
nothing to excuse the conduct of an 
attorney in becoming the essential 
witness in his own case, his testimony 
is competent.” Buttruff v. Robinson, 
231. N.W. 414, 181 Minn. 45. 


{a] Although sole attorney for a 
party, and as such conducting his own 
examination, such attorney is never- 
theless a competent witness. Kintz v. 
R. J. Menz Lumber Co., 94 N.E. 802, 
47 Ind.App. 475. 


[b] Attormey of record who has 
withdrawn from active management 
of the case is a competent witness 
therein. Bogart v. Brazee, 162 N.E. 
877, 331 Ill. 160. 


{c] Attorney not of record but ac- 
tively participating in trial and who 
had been the chief solicitor of pro- 
ponents was competent to testify in 
a will contest. Wetzel vy. Firebaugh, 
95 N.H. 1085, 251 Ill. 190. 


{d] Attorney actively participat- 
ing’ in trial until he appears as wit- 
ness is nevertheless competent. Real 
Estate Trust Co. of Philadelphia v. 
Wilmington & N. C. Electric Ry. Co., 
(DeliCh.) TT. Asi(56; 


58. U.S.—French v. Hall, 7 S.Ct. 
170, 119 U.S. 152, 30 L.Ed. 375; Bald- 
win v. National Hedge, etc., Co., ho. I: 
Oe Lo "CiClAy aio. 


Ala.—Quarles v. Waldron, 20 Ala. 


95 S.W. 405, 


Nagle, 156 A. 271, 9 


217; Morrow & Nelson v. Parkman, 
4 ts 769; McGehee v. Hansell, 13 
aeelitae 


Cal.—Hotaling v. Hotaling, 203 P. 
745, 187 Cal. 695. See People v. Mc- 
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it,®> the professional relationship of the witness af- 
fecting his credibility and not his competency,°® and 
irrespective of whether he withdraws as counsel or 
of the propriety of his testifying, counsel in a cause 
is a competent witness,®* and may testify either for®* 


Donald, 293 P. 883, 110 Cal.App. 183 
(where the trial court ruled that an 
attorney taking the stand as witness 
could not argue the case to the jury, 
but where the upper court held that 
there was no reversible error as the 
attorney had not said it was he that 
desired to testify and had not offered 
himself as a witness). 


Conn.—Smith v. Huntington, 1 Root 

Del.—Real Hstate Trust Co. of 
Philadelphia v. Wilmington & N. C. 
Hilectrie Ry:'Co., (Ch.) 77: A. 756: 


Ga.—Jackson v. Bennett, 26 S.E. 53, 
98 Ga. 106. 


Iil.— Morgan v. Roberts, 38 Ill. 65. 


Ilowa.—Waterman v. Bryson, 158 N. 
W. 466, 178 Iowa 35; Ross v. Ross, 117 
N.W. 1105, 140 Iowa 51. 


Le ao & Co. v. Renfro, 3 Mete. 


La.—Grant’s Succession, 14 La.Ann. 
795; Harkins’ Succession, 2 La.Ann. 
923; Sprigg v. Beaman, 6 La. 59; 
Menendez v. Larionda’s Syndics, 3 
Mart. 256. But compare Cox v. Wil- 
liams, 5 Mart.N.S. 139 (to the effect 
that a statute placing an attorney 
under the same disability to testify as 
a party precludes his testifying for 
his client although he may testify 
against his client). 


Md.—Beatty v. Davis, 9 Gill 211. 
Mass.—Potter v. Ware, 1 Cush. 519. 


Neb.—In re Bayer’s Estate, 218 N. 
W. 746, 116 Neb. 670. 


N.M.—Beall v. Territory, 1 N.M. 507 
[rev on other grounds 16 Wall (U.S.) 
Fsbo patel Wa29 2. 


N.Y.—Thon v. Rochester R. Co., 30 
N.Y.S. 620, 83 Hun 443; Robinson & 
Wilder v. Dauchy & Flood, 3 Barb. 20; 
Little v. McKeon, 3 N.Y¥.Super. 607, 
1 Code Rep. 4, 6 N.Y.Leg.Obs. 238. 


N.C.—Brunswick County Trustee v. 
Woodside, 31 N.C. 496. 


Pa.—Linton v. Com., 46 Pa. 294; 
McLaughlin v, Shields, 12 Pa. 283; 
Bell v. Bell, 12: Pa. 02353. Frear, iv: 
Drinker, 8 Pa. 520; Morrison v. Mc- 
Elfresh, 7 Leg.Int. 194. 


S.C.—Simonton v. Yongue, 34 8.C.L. 
5383) Reld v. Colcoek, 10 SiG. 5925 
9 Am.D, 729. 


Tex.—Mealer v. State, 22 S.W. 142, 
32 Tex.Cr: 102. 


Utah.—McLaren y. Gillispie, 56 P. 
680, 19. Utah 1387. 


Va.—Rea’s Adm’x v. 
26 Gratt. (67 Va.) 585. 


Can.—Melancon v. Beaupre, 6 Rev. 
Leg. 509. 


Pr.Edw.isl. Re ES v. Waite, [1930] 
lL Dom.E.R. 483. 


Eo eee v. White, 3 Montr.Q. 
Bustos 


[a] Questions of professional 
ethics should not be raised to preclude 
an attorney from testifying for his 
client, and theré are cases where his 
testimony is necessary and where he 
may not withdraw as counsel without 
jeopardizing the interests of his 
client. Waterman v. Bryson, 158 N.W. 
466, 178 Iowa 35. 


Trotter & Bro., 
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or against®® his client. Where the professional con- 
nection of an attorney with a party in a case has been 
definitely and completely severed, the attorney is in 
no way disqualified to testify respecting matters of 
a nonconfidential character.°° Thus an attorney is a 
competent witness to prove his authority to appear 


in the action,®! or his lack of authority to appear for 


a particular party,®? admissions made by an adverse 
party,®?.a demand for payment of money and a re- 
fusal to pay,®°* formal execution of a paper,®® or what 
was said at the time of execution of a contract drawn 
by the attorney and witness,*® the loss of an instru- 
ment and the correctness of a copy thereof,’ the 
contents of .a lost will,®* the amount and genuineness 
of a lost note,®® the execution of a power,*® the pow- 
er given him by the owner of a note to transfer the 
same,‘! a calculation of interest made by him,*? the 
circumstances under which his assent to an assign- 
ment of a judgment was given,*® service of a notice,** 
the matters at issue on a former trial,*® or facts nec- 
essary to sustain an application for change of ven- 
-ue,”® to disprove an alleged champertous agreement 
between himself and his client,’* or to explain a con- 
fession of judgment made by him;*® although it has 


been held that counsel may not testify in contradit-"! 


59. Ark.—Milan v. State, 24 Ark. 

346. Y.) 24 
Conn.—Loomis v. Norman Printers’ Ws 

Supply Co., 71 A. 358, 81:Conn. 343. | A.) 59 S.W. 158. 
Tl].— Wilkinson v. People, 80 N.E. 72. 


69971226) TI 135: 68. 
Ind.—Lloyd v. Davis, 28 N.E. 232, 73. 


WITNESSES 


70. Caniff v. Myers, 15 Johns. (N. 
Cummings v. Irvin, 
Stratton v. Henderson, 26 Ill. 


S. H. Clark & Co. v. Kingsland, 


[§§ 233-234 


tion of another witness.7® 


Contingent fee. Under the modern rule that in- 
terest does not disqualify a witness,*° the fact that 
an attorney’s compensation is partly or wholly de- 
pendent on success does not disqualify him as a wit- 
ness for his client.$+ 


Counsel for defendant in criminal prosecution may 
testify for the defense,’?’and has been held a com- 
petent witness for the prosecution.** 


One who, as state’s attorney, has previously pro- 
cured warrant for defendant’s arrest on a charge of 
adultery, but who could not have prosecuted for lack 
of territorial jurisdiction, may subsequently testify 
in a civil suit for criminal conversation against such 
defendant,** and this is true although he is connect- 
ed with the civil suit as counsel for plaintiff.*® 


Where attorney acts in nonprofessional capacity 
for another, he is a competent witness as respects 
such other.*® 


[§ 234] (2) Physician and Patient. A physician 


_ is not incompetent to testify with respect to matters 


the commonwealth may call counsel 
for defendant as a witness and prove 
a large part of its case by him, where 
defendant’s counsel was formerly city 
attorney and in such capacity had in- 
vestigated the crime on trial, although 
the commonwealth could not ask such 
witness as to anything he might have 


(Tenn.Ch. 


2 Ind.App. 170. 
Ky.—Hall & Co. v. Renfro, 3 Metc. 
bul. 


La.—Cox v. Williams, 5 Mart.N.S. 


139. 


Mo.—State v. Hedgepeth, 28 S.W. 
160, 125 Mo. 14..' 


Pa.—Levers v. Van Buskirk, 4 Pa. 
309. 


60. Woodward v. City of Water- 
bury, 155 A. 825, 829, 113 Conn. 457. 


“We have never held, nor do we 
know of any such decision by any oth- 
er court, that an attorney is disquali- 
fied as a witness because he has been 
counsel for a party in the case, where 
his professional connection with that 
party and with counsel for him has 
been definitely and completely se- 
vered.” Woodward v. City of Water- 
bury, supra. 


61. Folly v. Smith, 12 N.J.Law 139; 
Pixley v. Butts, 2 Cow. (N.Y.) 421; 
Tullock v. Cunningham, 1 Cow. (N.Y.) 
256; Gaul v. Groat, 1 Cow. (N.Y.) 113; 
Caniff v. Myers, 15 Johns. (N.Y.) 246. 


62. Cox’s Adm’rs v. Hill, 3 Ohio 
411. 
63. Real Hstate Trust Co. of 


Philadelphia v. Wilmington & N. C. 
Electric Ry. Co., (Del.Ch.) 77 A. 756. 


64. Crooks v. Purnell, 9 Del. 305. 


65. Nye Odorless Incinerator Cor- 
poration v. Felton, (Del.Super.) 162 
A. 504. 


66. In re Norton’s Estate, 210 N.W. 
438, 202 Iowa 374. 


67. Abbott v. Stribten, 6 Iowa 191. 

68. Inlow v. Hughes, 76 N.E. 763, 
38 Ind.App. 375. 

69. Southard v. Cushing’s Adm’r, 


11 B.Mon. (Ky.) 344. 


9 Miss. 248. 


74 Real Hstate Trust Co. of Phila- 
delphia v. Wilmington & N. C. Electric 
Ry€o.,CDel.Ch?) 77) Asot5 6. 


[a] For example, a counsel of com- 
plainant is a competent witness to 
prove service of a notice on defendant, 
constituting a condition precedent to 
the right to sue. Real Hstate Trust 
Co. of Philadelphia v. Wilmington & 
ie ak Electric Ry. Co., (Del.Ch.) 77 A. 


75. Susquehanna Mut. F. Ins. Co. v. 
Mardorf, 25 A. 234, 152 Pa. 22. 


76. State v. Lack, 58 Mo. 501. 


77. Benton v. Henry, 2 Coldw. 
(Tenn.) 83. Contra Dowell v. Dowell, 
3 Head (Tenn.) 502. 


78. McBride v. Bryan, 67 Ga. 584 
(holding, however, that the attorney 
eould not be heard as a witness to 
invalidate such confession). 


79. Gray v. Pennsylvania R. Co., 
139 A. 66, 33 Del. 459; Mishler v. 
Baumgardner, 8 Pa.L.J. 305. 


Competency of attorney as impeach- 
ing witness see infra V—E. 


80. See infra § 2738. 


81. Central Branch Union Pac. R. 
Co. v. Andrews, 21 P. 276, 41 Kan. 370; 
Flower v. O’Conner, 7 La. 198; Sprigg 
v. Beaman, 6 La. 59; Slocum v. New- 
by, 5 N.C. 423; Boulden y. Hebel, 17 
Serge.&R. (Pa.) 312; Miles v. O’Hara, 
1 Serg.&R. (Pa.) 32; Newman v. Brad- 
ley, 1 Dall. (Pa.) 240, 1 L.Ed. 118. 


82. Shannon v. State, 284 S.W. 586, 
104 Tex.Cr. 483. 


23. Alder v. Commonwealth, 286 S. 
W. 696, 215 Ky. 613; Mitchell v. State, 
222. 9.Ws 98e,.00 DEX.Cr,, 580; sotacery. 
Cresto, 227 P. 856, 130 Wash. 436. 


[a] Against defendant’s objection 


learned about the crime after employ- 
ment by defendant. Alder v. Com- 
monwealth, 286 S.W. 696, 215 Ky. 613. 


[b] For example (1) defendant's 
attorney might, when called by the 
state, testify to the authenticity of an 
agreed statement of a former trial 
containing testimony of a witness 
since deceased. Mitchell v. State, 222 
S.W. 983, 87 Tex.Cr. 530. (2) Where 
an attorney for defendant had former- 
ly been prosecuting attorney: of the 
county where the case was tried, 
the fact that he was attorney for 
defendant at the trial did not pre- 
clude the state from calling him to 
testify as to identity of defendant’s 
wife, who was tried with defendant, 
by agreement, on a Similar charge, as 
a person previously convicted of a like 
charge in a justice’s court. State v. 
Cresto, 227 P. 856, 130 Wash. 436. 


84. Eshelman v. Rowalt, 131 N.E. 
67.6, 298. TIN 192 S16 AT Rey bode. 


[a] State’s attorney does not come 
within prohibition of statute regulat- 
ing competency of prosecutors as wit- 
nesses where the offense was com- 
mitted in a county different from that 
in which he was state’s attorney and 
therefore could not have been prose- 
euted in his county. Eshelman vy. 


Rowalt, i N.E. 675, 298° Ili? 192, 16 


A.L.R. 131 


ae ootedy of prosecuting attorney 
to testify in prosecution see supra § 


4 247. 
85. Eshelman y. Rowalt, 131 N.E. 
675, 298 Til. 192, 16 A.L.R. 1311, 


age Jones v. Keer & Hope, 30 Ga. 


[a] Where attorney acts as agent 
for another, and not in his capacity 
as attorney, his testimony is admissi- 
he Jones v. Keer & Hope, 30 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 234-2362 


affecting his patient,®? and statutes rendering a phys- 
icilan incompetent to testify as to confidential com- 
munications or matters learned about his patient in 
a professional capacity’® do not prohibit him from 
testifying in any and all eases in which his patient 
may be a party.8® A physician or surgeon who is 
engaged to treat and examine an injured person for 
the purpose of acquiring the knowledge necessary to 
qualify him as an expert witness is not necessarily 
disqualified as such by the fact that he also treated 
the patient professionally.°° 


[§ 235] e. Payment by Party for Expert Testi- 
mony. The fact that one who is offered as an expert 
witness has been paid a fee by the party introducing 
him for making the examination as to the result of 
which he is to testify does not render him incompe- 
tent.°+ 


[§ 236] 12. Judicial or Other Official Connection 
with Transaction*—a. Judges, Justices of the Peace, 
Magistrates, Etc.—(1) In General. A judge is com- 
petent to testify concerning a fact occurring on a 
previous trial over which he presided as judge,*®? or 
as to other facts within his knowledge.®* A similar 
rule applies to justices of the peace®* and police jus- 


87. Schornick v. Schornick, 220 P. [a] 


WITNESSES 


Judge aiter termination of his 
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tices or magistrates.°> A justice of the peace is a 
competent witness to prove his own official charac- 
ter,?® to prove his docket®’ and sustain it,?> to ex- 
plain mistaken entries on it®® to prove the judgment 
rendered when it was not docketed as required by 
law,1 and to identify the cause? and the parties.* 
Upon a criminal trial the justice of the peace who 
acted as committing magistrate may testify as to 
what took place before him at the time of the commit- 
ment.* So, on appeal from a conviction before a jus- 
tice of the peace, he may testify as to what occurred 
on the trial before him.’ On a prosecution in a supe- 
rior court a justice of the peace before whom defend- 
ant had formerly been convicted of the same offense 
is competent to testify as to what occurred when de: 
fendant was brought before him.* However, in some 
jurisdictions a justice of the peace is incompetent to 
testify with regard to anything which transpired in 
a trial before him,’ although it has been held that 
such rule does not preclude a justice of the peace 
from testifying to statements of a prosecuting wit- 
ness made in his office after the conclusion of a pre- 
liminary hearing and within a half hour while the 
parties were still in his office. By statute in some 
jurisdictions justices of the peace and justices of oth- 


purpose of producing the information, 


Bo ALIA. (OOo, eo Acid. Fu LOO: 
88. See infra §§ 588-613. 


89. City of Cherokee v. Adtna Life 
Ins. Co., 247 N.W. 495, 215 Iowa 1000; 
State v. Masters, 198 N.W. 509, 197 
Iowa 1147. 


90. Anderson y. Minneapolis, etc., 
R.-Co., 114 N.W. 744, 108 Minn. 184 
{dist Le Mere v. McHale, 15 N.W. 
682, 30 Minn. 410]. 


91. Jones v. Portland, 50 N.W. 731, 
88 Mich. 598, 16 L.R.A. 437; Wood v. 
Metropolitan St. R. Co., 81 S.W. 152, 
181 Mo. 433. See also Westfeldt v. 
Adams, 47 S.E. 816, 135 N.C. 591 (hold- 
ing that the compensation received by 
a surveyor for making a survey of 
land involved in an action to recover 
possession thereof is not such a dis- 
qualifying interest as to render proof 
of a declaration by the surveyor as 
to the boundary. incompetent). 


92. Woodward v. City of Waterbu- 
ry, 155 A. 825, 113 Conn. 457; State 
v. Bringgold, 82 P. 132, 40 Wash. 12, 
5 Ann.Cas. 716. 


[a] On a prosecution for perjury 
the judge presiding at the civil case 
in which the perjury is alleged to 
have been committed is a competent 
witness on behalf of the state to tes- 
tify to the matters and things to 
which: defendant testified in the civil 
action. LaDow v. State, 155 N.E. 502, 
23 Ohio App. 288. 


[b] Substance of testimony of 
witness not preserved in bill of ex- 
ceptions. Corby v. Wright, 9 Mo.App. 
5. 


{e] Where witness is deceased 
since former trial the judge presiding 
at such trial may indicate certain 
points on a photograph referred to by 
deceased in his evidence. Woodward 
v. City of Waterbury, 155 A. 825, 1138 
Conn. 457. 

Duty to appear and testify see su- 
pra § 15 

93. State v. Hindman, 65 N.E. 911, 
159 Ind. 586; Williams v. Louisiana 
Bank, i7 La. 378; Villiere v. Arm- 
strong, 4 Mart.N.S. (La.) 11; Jack- 
son v. Humphrey, 1 Johns. (N.Y.) 498. 


————_ $$ 


office stands on the same footing as 
any other witness as to the facts of 
a proceeding before him. State v. 
Hindman, 65 N.E. 911, 159 Ind. 586. 


[b] Contents of sherifi’s bond.— 
The parish judge who received a sher- 
iff’'s bond is a good witness to prove 
its contents in case of loss. Villiere 
vy. Armstrong, 4 Mart.N.S. (La.) 11. 


[c] Consent by mortgagee to sale 
by administrator.—The evidence of 
the parish judge that the mortgagee 
had consented to a sale of the prop- 
erty mortgaged on the terms fixed by 
the administrator under the homolo- 
gation of the court is good so far as 
it goes to establish such facts. Wil- 
liams v. Louisiana Bank, 17 La. 378. 


[d] Final adjourument.—In a pro- 
ceeding on a recognizance bond taken 
by a justice of the peace for the ap- 
pearance of defendant in the circuit 
court, the judge of the circuit court 
before whom the recognizance was 
forfeited is a competent witness as 
to facts showing that the forfeiture 
of the recognizance was taken after 
the final adjournment of the court. 
State v. Hindman, 65 N.E. 911, 159 
Ind. 586. 


[e] Proof of execution of deed.— 
A judge before whom proof of a deed 
is made is a competent witness to 
prove that the proof was taken out- 
side of the state. Jackson v. Humph- 
rey, 1 Johns. (N.Y.) 498. 


[f] Reason for delay in sale.— 
Evidence of probate judges as to their 
opinion as to the propriety of delay- 
ing a sale of land of a decedent is 
admissible, not for the purpose of 
ascertaining the actions and doings 
of the probate court, which should 
appear by the record, but to throw 
light on the action of the adminis- 
trator and the court in the matter of 
Lie Barlow v. Clark, 67 Mo.App. 


94, Lyone v. Long, 10 Sask.L. 343. 


[a] Justice of peace before whom 
a criminal charge in an action against 
plaintiff for malicious prosecution 
ana faise imprisonment was heard 
and dismissed, who was called for the 


evidence, and certificate of dismissal 
of the criminal charge, and who was 
examined on other matters, is liable 
to cross examination. Lyone v. Long, 
10 Sask.L. 348. 


page In re Hayward, 3 N.Y.Super. 
la] Papers on which process is- 


sued.—On habeas corpus by a prison- 
er detained on a warrant of commit- 
ment for examination issued by a po- 
lice justice on a charge of being a 
fugitive from justice from a foreign 
state, the police justice is a competent 


witness as to the affidavit and papers 


on which the warrant issued. In re 


Hayward, 3 N.Y.Super. 701. 
96. Oliver v. State, 17 Ark. 508. 


fa] On indictment for resisting 
officer in an attempt to execute én ex- 
ecution issued by the justice of the 
peace, the justice of the peace who 
issued the execution may prove his 
official character and that he was 
such justice, ete. Oliver v. State, 17 
Ark. 508. 

$7. Haven v. Green, 26 Ill. 252. 

98. Haven v. Green, supra. 

99. Haven v. Green, supra. 


1. Hickey v. Hinsdale, 8 Mich. 267, 
77 Am.D. 450. 


2. Haven vy. Green, 26 Ill. 252. 
3. Haven v. Green, supra. 


4 Garnett v. Commonwealth, 83 S. 
BE. 1083, 117 Va. 902. 


5. State v. Duffy, 
Conn, 525. . 


[a] Admissions made by defend- 
ant on the trial before him may be 
testified to by the justice of the peace. 
erpte V«)Duity, 18) A.+ 791,64) Conn, 


6. State v. Bringgold, 82 
40 Wash. 12, 5 Ann.Cas. 716. 


7. Delaware Lodge No. 11.0. 0. KF. 
v. Allmon, 39 A. 1098, 17 Del. 160. 


See State v. Brown, 40 A. 938, 17 
Del. 286 (recognizing rule). 


& State v. Brown, 40 A. 938, 17 
Del. 286. 


18 A. 791, 57 


Boylsay 
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er similar inferior courts are rendered incompetent 
to testify against an accused in a court of record as 
to statements made by accused on his trial before 
such justice or on a preliminary examination before 
him.? 

Scope of and reasons for decision. Where extrin- 
sie evidence is admissible to show the issues deter- 
mined,!° the judge! or justice of the peace!” is com- 
petent to testify thereto. So the judget® or justice'* 
may be competent to state the grounds on which the 
judgment was rendered, although, on the other hand, 
the judge?® or justicet® has been held incompetent to 
testify to his secret and unexpressed reasons for his 
decision. The magistrate who tried a criminal case 
is incompetent to testify as to the reasons on which 
his decision was based.** 


Contradiction of certificate.1® 
peace?® or magistrate?° or other judicial officer 
cannot contradict as a witness that which he has offi- 


A justice of the 


21 


WITNESSES 


[§§ 236-237 


cially certified to. 


[§ 237] (2) Judge Presiding at Trial. As a gen- 
eral rule the judge before whom a case is being tried 
is not a competent witness therein;?? but it may not 
be reversible error that the trial judge gave testimony 
in a case before him relating merely to formal and 
preliminary matters not controverted.?* Where the 
statute expressly so provides, the trial judge may 
be a competent witness for either party,?* as where 
it provides that the judge may be called as a wit- 
ness by either party and that in such case he has the 
discretion to order the trial postponed or suspend- 
ed and to take’ place before another judge, or to pro- 
eced before him.?®° Although a statute of this char- 
acter, contained in a code of civil practice, has been 
held inapplicable to a criminal prosecution, notwith- 
standing a provision in the code of eriminal practice 
rendering applicable provisions as to the summoning 


9, See statutory provisions; and 


cases infra this note. 


[a] Statements made after judg- 
ment.—On a trial in the circuit court 
on appeal by an accused from a judg- 
ment of conviction on trial before the 
mayor of a town, statements made 
by accused after the frial had been 
completed and judgment had_ been 
pronounced and he had complied with 
the judgment may be testified to by 
the mayor. Pflaster v. Town of Ber- 
ryville, 161 S.B. 58, 157 Va. 859. 


10. See Judgments § 1517. 


11. Perkins v. Brazos, 33 A. 908, 
66 Conn. 242. 


12. Mahaffey v. Rogers, 10 Ohio 
Cir.Ct. 24, 26, 6 Ohio Cir.Dec. 88 [aff 
49 N.E. 1112, 56 Ohio St. 767]. 


13. Schumert & Warfield v. Securi- 
ty Brewing Co., 199 F. 358 [appeal 
dism 202 F. 1023, 120 C.C.A. 664]; 
Black v. Miller, 42 N.W. 837, 75 Mich. 
323. 


14. Wood v. Faut, 20 N.W. 897, 55 
Mich. 185; Taylor y. Larkin, 12 Mo. 
103, 49 Am.D. 119. 


15. Brinkerhoff v. Home Trust & 
Savings Bank, 205 P. 779, 109 Kan. 
700, 111 Kan. 1. 


16. Agan v. Hey, 
591. 


17. Noland v. People, 
33 Colo, 32:2, 


18. Competency to impeach or sup- 
port acknowledgment certificate see 
Acknowledgments §§ 281, 282. 


19. Highberger v. Stiffer, 
338, 838 Am.D. 593. 

20. Fredrick Cent. Bank v. Cope- 
land, 18 Md. 305, 81 Am.D. 597. 


21. State v. Baltimore, 65 A. 369, 
105 Md. 1, 11 Ann.Cas. 716. 


[a] Member of appeal tax court.— 
State v. Baltimore, 65 A. 369, 105 Md. 
ile 


30 Hun (N.Y.) 


80 P. 887, 


21 Md. 


22. See State v. Owens, 256 P. 704, 
125 Okl. 66, 52 A.L.R. 1270 (recogniz- 
ing rule); and cases infra this note. 


[a] Reason for rule.—‘“‘The con- 
sensus of judicial opinion is that one 
cannot properly play the roles of pre- 
siding judge and witness simultane- 
ously. The reasons are obvious. If 
objection is made to any portion of 
his testimony, who is to rule upon it 
after he has vacated the bench to be- 
come a witness? If, in the course of 


the cross-examination, he declines to 
answer a question put to him, who is 
to compel him to answer if the ques- 
tion 1s a proper one? If he should 
leave the witness stand and return to 
the bench, coula ‘he tmpartially decide 
upon the admissibility of his own 
testimony or weigh it against the tes- 
timony of another? But the most 
cogent reason why a judge should 
not become a witness is that if he 
testifies it must necessarily be in be- 
half of one of the parties and against 
the other, and this tends strongly to 
influence the jury. and to deprive the 
party against whom he testifies of a 
Fairs Lae tra ee State v. Sand- 
eg 178 N.W. 883, 885, 146 Minn. 


tb] Criticism of rule—‘“But in 
the ordinary instance the judge’s tes- 
timony is desired for merely formal 
or undisputed matters, such as the 
proof of execution of a certificate, or 
of the administration of an oath, or 
of a deceased witness’ former testi- 
mony. To suppose here a danger that 
oie inconveniences - would 
occur in any appreciable degree is to 
be unduly apprehensive. Military 
commanders do not train cannon on 
a garden gate; and the law of evi- 
dence need net employ the cumbrous 
weapon of an invariable rule of ex- 
clusion to destroy an entire class of 
useful and unobjeetionable évidence, 
in order to avoid embarrassments 
which can easily be dealt with when 
they arise. Since the trial judge has 
no interest to subject himself or coun- 
sel or jury to these supposed embar- 
rassments, it may properly be left to 
h-s discretion to avoid them, when the 
danger, in his opinion, arises, by re- 
tiring from the bench before trial be- 
gun, or by interrupting and postpon- 
ing the ftrial, and securing another 
judge.” Wigmore Wvid. [quot State 
v. Lockridge, 118 P. 152,°154;-6 Okl. 
(his Pulls 


lc] Hela incompetent.—(1) Judg- 
es of courts of record. Shockley v. 
Morgan, 29 S.E. 694, 103 Ga. 156; Gray 
Veni@rockett,  10MPs 452.485 esany 166); 
Ross) v. Buhler, 92.) Martin.S. @lua.) 
312; State v. Sandquist, 178 N.W. 883, 
146 Minn. 322; Powers v. Cook, 149 
Pa 2 ASO, 1435) eka Oo dioie® 7OGE 
State v. Sefrit, 144 P. 725, 82 Wash. 
520: Maitland v. Zanga, 44 P. 117, 14 
Wash. 92. But see Babin v. Nolan, 
10 Rob. (La.) 373, 380 (wherein it is 
said: “That a judge is a competent 
witness to testify in any cause is in- 
controvertible”’); Hopkins v. Scott, 


57. N.W. 391, 38 Neb. 661 (where it is 
said a judge or juror is not disquali- 
fied by being called as a witness). 
(2) Justice of the peace. Baker v. 
Thompson, 15 S.E. 644, 89 Ga. 486; 
State v. De Maio, 55 A. 644, 69 N.J. 
Law 590; McMillen v. Andrews, 10 
Ohio St. 112. (3) Probate judge. 
Estes v. Bridgforth, 21 So. 512, 114 
Ala. 221 (holding that, in a proceed- 
ing for the probating of a will, the 
probate judge cannot testify to es- 
tablish the instrument propounded); 
Dabney v. Mitchell, 66 Ala. 495 (hold- 
ing that an affidavit of the presiding 
probate judge, taken before another 
officer, is not admissible). (4) Magis- 
trate. Feinstein y. Politz, 87 S.E. 
1005, 103 S.C. 238. (5) Mayor and di- 
rector of public safetyshearing charg- 
es for the removal of a police officer. 
Crawford v. Hendee, 112 A. 668, 95 
N.J.Law 372. 


Cross references: 
Change of: 


Judge in contempt case see Con- 
tempt § 83. 


Venue because presiding judge is 
Soee called as witness see Venue 


Disqualification of: judge to act be- 
cause he may be called as witness 
see Judges § 173. 


Evidence in contempt proceeding see 
Contempt § 110. 


23. .McCaffrey v. State, 138 N.E. 
61, 105 Ohio St. 508 (where the fact 
that the trial judge, in a prosecution 
for perjury, was sworn and gave tes- 
timony that defendant testified at the 
trial wherein the perjured testimony 
was alleged to have been given, and 
that such trial took place in a certain 
county, relating merely to formal and 
preliminary matters not controverted, 
was not reversible error). 


Examination and rulings as to com- 
petency of witnesses as harmless er- 
Hear generally see Criminal Law § 


24 %In re Cameron, 151 S.W. 64, 
126 ‘Tenn. 614. 


25. State v. Houghton, 75 P. 887, 
45 Or. 110. 


[a] Consistency of testimony of 
witness given at the trial and that 
given by him at a former trial may be 
shown by the trial judge. State v. 
Houghton, 75 P. 887, 45 Or. 110. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 237-241] 


of witnesses and compelling them to testify.2® Fur- 
ther, a statute providing that the clerk shall adminis- 
ter the oath in a pending suit in a court provided with 
a clerk in which the judge of the court may be a ma- 
terial witness removes the inconvenience caused by 
parties being deprived of the evidence of presid- 
ing judges because of the fact that there was no one 
authorized to administer the oath.?* Nothwithstand- 
ing a statute rendering the judge a competent wit- 
ness, the propriety of his becoming a witness must 
be left largely to his good judgment and discretion 
where the statute provides that he is not required 
to testify if he declares that there is no fact within 
his knowledge important to the case.?§ 


[§ 238] b. Referees. A referee in a former pro- 
ceeding between the parties can testify in a subse- 
quent action on the matter,?® and he may also testi- 
fy on a hearing of the referee’s report, and excep- 
tions thereto.°° Referees are competent to identify 
matters submitted and to show that they acted on 
them.*1 However, one of several referees, before 
whom a cause is tried, cannot be sworn and examin- 
ed as a witness on the trial.?? 


[§ 239] ¢. Arbitrators. The mere fact of having 
been an arbitrator in a related matter to that in the 
ease at hand does not render one incompetent as a 
witness.?* Arbitrators before whom an action for 
personal injuries was originally tried are competent 
to testify as to the physical condition of plaintiff aft- 
er the injury;** and, where, in an action for breach 
of a eontract to deliver certain property, a former 


26. Ark.—Rogers v. State, 29 S.W. 36. 
894, 60 Ark. 76, 46 Am.S.R. 154, 31 L. 


R.A. 465. 
[a] Evidence for prosecution.— 


37. 


WITNESSES 


Holeomb v. Blankenship, (Tex. 
Civ.App.) 180 S.W. 918. 


Northern States Power Co. v.| 71 Am.D. 741; Com. v. Hill, 11 Cush. 
Barnard, 245 N.W. 609, 187 Minn. 353; | 137. 


[70-.C. Fp 181 


recovery in trover against a third person for its val- 
ue was set up in defense, and the record thereof giv- 
en in evidence, it was competent for plaintiff to show, 
by one of the arbitrators in the trover suit, that 
the award was made and recovery had by plaintiff for 
only a small portion of the property declared for 
in that action.2® On an oral arbitration award an ar- 
bitrator is a competent witness to show what was in 
controversy before the arbitrators, what matters en- 
tered into their decision, and whether they were fair 
and impartial,*°® 


[§ 240] d. Commissioners and Appraisers. In a 
trial in condemnation proceedings the commission- 
ers or appraisers to assess damages are competent 
witnesses.°7 In a hearing of exceptions to an award 
by a commissioner in condemnation proceedings, the 
commissioner is a competent witness,*® and the tes- 
timony of commissioners appointed to assign dower 
may be given to impeach the assignment made by 
them.*® 


[§ 241] e. Grand Jurors. The propricty of dis- 
closure by grand jurors of matters which have taken 
place during their investigations and deliberations 
has been considered in a previous title in this work.*° 
Subject to the conditions therein discussed, a grand 
juror is a competent witness as to any fact other- 
wise competent which he is not precluded from dis- 
closing,*! although he is not competent as to matters 
coneerning which the policy of the law requires se- 
erecy.*? It has been said that so much depends upon 
time and circumstances that competency of a grand 


110. : 
Mass.—Com. v. Mead, 12 Gray 167, 


The judge presiding at a criminal 
trial cannot testify for the prosecu- 
tion against defendant’s objection. 
Rogers v. State, 29 S.W. 894, 60 Ark. 
76, 46 Am.S.R. 154, 31 L.R.A. 465. 


27. Babin v. Nolan, 10 Rob. 373. 


28. O’Neal v. State, 291 S.W. 892, 
106 Tex.Cr. 158. 


29. Beck vy. Kulesza, (Del.Super.) 
156 A. 346. 
fa] Testimony regarding physical 


conditions observed while serving as 
referee in a former proceeding is ad- 
missible. Beck v. Kulesza, (Del.Su- 
per.) 156 A. 346. 


30. City of Los Angeles v. Carr, 5 
P.¢2d) 54, 118 Cal.App. 157. 


31. Buck v. Spofford, 35 Me. 526. 


32. Morss v. Morss,, 11 Barb. (N. 
Y.) 510, Code Rep.N.8. 374. 


[a] Reason for rule.—‘‘The ref- 
erees must have full power to decide 
upon the competency of every witness 
and the relevancy of every question; 
and where a cause is referred to three 
referees, that full number must be 
present, free from all bias, and com- 
petent to decide every question of law 
presented. And public policy strong- 
ly demands, as in the case of a juror, 
that they should be equally indiffer- 
ent and unbiased as to all the evi- 
dence, and every question of fact be- 
fore them for decision.” Morss v. 
Morss,.11 Barb. (N.Y.) 510, 515, Code 
Rep.N.S. 374. 


33. See cases infra notes 34-36. 


34. Stewart v. Chester, etc., Road 
Co., 8 Pa.Super. 86. 


35. Converse v. Colton, 49 Pa. 346. 


7 


: 


City of St. Louis v. Smith, 30 S.W. 
(2d) 729, 325 Mo. 471; School Dist. of 
Kansas City v. Phoenix Land & Im- 
provement Go., 249 SW... 51,, 297, Mo. 


38. United States v. Beaty, 198 F. 
284 [rev 203 F. 620, 122 C.C.A. 16 (ap- 
peal dism 34 S.Ct. 392, 232 U.S. 463, 
58 L.Ed. 686)]; Brooks’ Appeal, 32 


Cal. 558; City of St. Louis v. Schopp, 

30 S.W.(2d) 733, 325 Mo. 480. 

ee McCormick v. Taylor, 5 Ind. 
40. See Grand Juries §§ 114, 115. 
41. Cal.—People v. Young, 31 Cal. 

563. 


Fla.—Jenkins v. State, 18 So. 182, 
385 Fla. 737, 48 Am.S.R. 267. 


Ga.—Fite v. Bennett, 83 S.BE. 515, 
142 Ga. 660; Zeigler v. State, 58 S.E. 


1066, 2 Ga.App. 632; Elliott v. State, 
5T SH O72; 1 iGarApp. 113: 


gue ae v. Walter, 151 Ill.App. 


Ind.—Burdick v. Hunt, 43 Ind. 381. 


Kan.—State v. Campbell, 85 P. 784, 
%3 Kan. 688,°9 L.R.A.N:S. 533, 9 Ann. 
Cas. 1208. 


Ky.—Raganthall v. Com., 14 Bush 
457; Hall.v. Hamilton, 8 Ky.Op. 208. 


Me.—State v. Benner, 64 Me. 267; 
Low’s Case, 4 Me. 439, 16 Am.D. 271 
(holding that a grand juror may testi- 
fy that he as foreman made a mis- 
take in thinking that the law permit- 
ter an indictment to:be drawn on the 
concurrence of a majority of the 
grand jurors where actually it requir- 
ed twelve jurors to concur). 


Md.—Izer v. State, 26 A. 282, 77 Md. 


Mich.—Bennett v. Stockwell, 163 N. 
W. 482,197 Mich. 50, L.R.A.1917F 761, 
Ann.Cas.1918H 1193. 


Miss.—Sands v. Robison, 20 Miss. 
704; 52 Am.D, 132; 


Mo.—Cramer vy. Harmon?’ 103 S.W. 
1086, 126 Mo.App. 54; State v. Rags- 
dale, 59 Mo.App. 590. 


N.H.—State v. Wood, 53 N.H. 484. 


Okl.—Pilgrim v. State, 104 P. 383, 
3 Okl.Cr. 49. 


Or.—State v. Boysen, 147 P. 927, 
76 Or. 48; State v. Brown, 41 P. 1042, 
28 Or. 147; State v. Moran, 14 P. 419, 
Ube Orsy262: 


Pa.—Com. v. Green, 17 A. 878, 126 
Pa. 531, 12 Am.S.R. 894 [aff 5 Lane. 
L.Rev. 321]; Gordon vy. Com., 92 Pa. 
216, 37 Am.R. 672; WHuidekoper v. 
Cotton, 3 Watts 56; Commonwealth 
v. Gaines, 42 Pa.Super. 550. 


Tenn.—-Jones vy. Turpin, 6 Heisk. 
181; Crocker v. State, Meigs 127. 


Tex.—Clanton v. State, 13 Tex.App. 
139 {overr Ruby v. State, 9 Tex.App. 


353] 


oF 


Utah.—People v. Reggel, 28 P. 955, 
8 Utah 21; U. S. v. Kirkwood, 13 P. 
234, 5 Utah 128. 


W.Va.—State v. Rice, 98 S.E. 432, 
83 W.Va. 409. 


See also Grand Juries §§ 114, 115. 


[a] In an action for malicious 
prosecution, a grand juror is compe- 
tent to prove that defendant appeared 
hefore the grand jury to prosecuie an 
indictment against plnintiff. White 
v. Fox, 1 Bibb (Ky.) 369, 4 Am.D. 643. 


42. U.S.—Fotheringham vy. Adams 
Express Co., 34 F. 646. 


182 [70 C.J.] 


juror to testify is peculiarly a matter resting in the 
diseretion of the court.4® <A grand juror may also 
testify as to declarations made to him by the prison- 
er in the grand jury room, when they were made to 
the witness as an individual and were no part of the 
grand jury proceedings.** A fortiori a witness as to 
facts in connection with an alleged crime is not in- 
competent at a trial therefor because he was a mem- 
ber of the grand jury which found the indictment.*° 


[§ 242] f. Trial Jurors. A juror is not, by reason 
of his position, rendered incompetent to testify in 
the cause in which he sits,*® and it is not a denial of 
a trial by a fair and impartial jury to permit a mem- 
ber of the jury to testify.47 A fortiori the fact that 
one offered as a witness served on the jury on a for- 
mer trial of the cause does not disqualify him.*® 
Not every request to make a juror a witness in the 
action need be granted, for if, in the discretion of 
the court, it does not clearly appear that the party 
offering the juror as a witness exercised proper dili- 
gence before he was impaneled and was not apprised 
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[$§ 241-243 


of the fact that he knew anything material to the 
case, the request need not be granted.4® A juror 
may testify as to facts occurring at a trial at which 
he was a juror,®® for example, as to the testimony of- 
fered at the former trial,®! as to the character of the 
exhibits offered®? or as to physical facts coming to 
the knowledge of the jury during a view made by 
them;°? and, if the record is not clear as to the 
matter, a juror may also identify the subject mat- 
ter of the action,®* and testify as to which of sev- 
eral questions submitted to the jury by the judge they 
decided the case on, such testimony not being in- 
consistent with the record.®®> But a juror may not 
testify as to the deliberations in the jury room,*® 
impeach the verdict,°* contradict the record,®* or 
give his opinion as to what were the issues in the 
case when the pleadings and record *ef that case are 
in evidence.®® . 


[§ 243] g. Jurors in Condemnation Proceedings. 
A member of the jury of view in condemnation pro- 
ceedings is competent as a witness in a later trial 


Conn.—State v. Fasset, 16 Conn. 
457. 
Ky.—Pritchett v. Frisby, 66 S.W. 


503, 112 Ky. 629, 23 Ky.L. 2035. 


La.—State v. Comeau, 19 So. 130, 
48 La.Ann, 249. 


Minn.—Loveland v. Cooley, 61 N.W. 
188, 59 Minn. 259; State v. Beebe, 17 
Minn. 241. 


Mo.—-State v. Johnson, 22 S.W. 463, 
115 Mo. 480; Kennedy v. Holladay, 16 
S.W. 688, 105 Mo. 24; Tindle v. Nich- 
ols, 20 Mo. 326. 


Nev.—State v. Logan, 1 Nev. 509. 


N.J.—Imlay v. Rogers, 7 N.J.Law 
347. 


Pa.—Commonwealth v. Gaines, 42 
Pa.Super. 550; Ziegler v. Com., 14 A. 
237, 10 Pa.Cas. 404. 


See also Grand Juries §§ 114, 115. 


[a] Identity of case on trial with 
that on which grand jury acted cannot 
be shown by evidence from a member 
of the grand jury. Newman v. State, 
16 So. 232, 72 Miss. 124. 


43. Sands y. Robinson, 20 Miss. 
704, 51 Am.D. 132; Crocker v., State, 
Meigs (Tenn.) 127. 


44. State vy. Coffee, 
Conn. 399. 


45. Mack vy. State, 180 N.E. 279, 
203' Ind. 355, 83 A.L.R. 1349; State v. 
McDonald, 73: N.C. 3846; Common- 
wealth v. Sullivan, 91 Pa.Super. 544. 


46. Ga.—Savannah, etc., R. Co. v. 
Quo, 29 S.E. 607, 103 Ga. 125, 68 Am. 
S.R. 85, 40 L.R.A. 483; Atkins v. State, 
66 S.E. 479, 7 Ga.App. 201. 


Miss.—White v. State, 19 So. 97, 73 
Miss. 50. 

Neb.—Chicago, etc., R. Co. v. Col- 
lier, 95 N.W. 472, 1 Neb. (Unoff.) 278. 


Pa.—Howser v. Com., 51 Pa. 382. 


Vt.—Dunbar v. Parks, 2 Tyler 217 
(holding that a juror can testify only 
to facts known to him before he was 
sworn as a juror and not to anything 
indicating his opinion as, to the mer- 
its). 


Eng.—Manley v. Shaw, C. & M. 361, 
41 E.C.L. 200, 174 Reprint 543. 

Ont.—Reg. v. Winegarner, 17 Ont. 
208. 


16 A. 151, 56 


{a] Limits of trial juror’s testi- 
mony.—Where defendant.in a crim- 
inal abduction “tase tried to call the 
jurors as witnesses to testify that a 
child was unlike defendant and the 
*~prosecutrix in color, the jurors were 
not permitted to testify because of 
the rule laid down that “jurors cannot 
be introduced as witnesses to testify 
to each other with respect to facts 
learned by them as jurors, and by ob- 
servation of the parties in open court.” 
Scruggs v. State, 15 S.W. 1074, 90 
Tenn. 81. 


47. Howser v. Com., 51 Pa. 332. 


48. Cramer v. Burlington, 42 Iowa 
315; Kentucky Hydroelectric Co. v. 
Woodard, 287 S.W. 985, 216 Ky. 618. 


49. RA Co. vis 
Foster, 45 Tex.Civ. 
App. 334. 


[a] Statute construed.—Under a 
statute prohibiting a witness from be- 
ing sworn as a juror, a defendant 
could not arbitrarily disqualify the 
jurors by isSuing subpcenas. The dis- 
qualification must be made to appear 
on the juror’s examination. State v. 
Marshall, (Mo.App.) 198 S.W. 451. 


50. See cases infra notes 51-55. 


51. People v. Ostrander, 67 N.W. 
1079, 110 Mich. 60; Hewitt v. Chap- 
man, 12 N.W. 888, 49 Mich. 4. 


fa] In trial for perjury the jurors 
at the trial at which the perjury is 
alleged to have taken place may tes- 
tify as to the necessary elements of 
the perjury. People v. Ostrander, 67 
N.W. 1079, 110 Mich. 60. 


52. Woolfolk v. State, 11 S.E. 814, 
85 Ga. 69 (holding that two members 
of a prior jury in a criminal case 
could testify as to seeing the bloody 
prints of hands on certain articles 
presented at that trial and that they 
were still present at this trial). 


International, 
100 S.W. 


etc., 
1017, 


53. Cramer v. Burlington, 42 Iowa 
315; State v. Ward, 150 N.W. 209, 127 
Minn. 510, Ann.Cas.1916C 674; Hull 
v. Seaboard Air Line R. Co., 57 S.E. 
28," “W6lS Cr 7278, 10 LR. AINSI 1203; 
Hughes v. Chicago, ete, R. Co., 106 
N.W. 526, 126 Wis. 525. 


fa] Testimony as to unauthorized 
view.—Jurors on a former trial may 
lestify on the subsequent trial as to 
physical facts coming to their know!- 


edge during a view made by them, al- 
though the former verdict was set 
aside for misconduct in conducting 
unauthorized experiments during the 
view. State v. Ward, 150 N.W. 209, 
127 Minn. 510, Ann.Cas.1916C 674. 


54. Stapleton v. King, 40 Iowa 278. 
byt Follansbee v. Walker, 74 Pa. 
56. Hewitt v. Chapman, 12 N.W. 
888, 49 Mich. 4; Smith v. Smith, 50 
N.H. 212; Commonwealth y. Bergdoll, 


55 Pa.Super. 186. 


_[a] Reason for rule.—‘‘A relaxa- 
tion of the rule ‘wowd subject, the 
jurors to the importunities and in- 
quiries of interested parties, after the 
verdict, and involve the jurors in con- 
troversies among themselves as to 
what actually occurred in the jury 
room, with a possible tendency to per- 
jury.’’’ Commonwealth vy. Bergdoll, 
55 Pa.Super. 186, 194. 


57. See Hamburg-Bremen F. Ins. 
Co. v. Pelzer Mfg. Co., 76 F. 479, 22 C. 
C.A. 283; Quattlebaum v. State, 46 S. 
Ey. UO pelo Gav aoa 


[a] May prove mistake.—In a pro- 
ceeding in equity to remedy a mistake 
in announcing the verdict of a jury, 
the jurors are competent witnesses to 
prove that the verdict read out in 
court by the foreman was not their 
verdict but the result of an oversight 
by him in making the announcement. 
Hamburg-Bremen F. Ins. Co. v. Pelzer 
Mie Co5, 7/6 BY 479.422) (C.CUA 2283) 


{b] One who served on jury which 
committed person to insane asylum 
does not impeach his verdict by tes- 
tifying on a subsequent trial of such 
person for murder as to defendant’s 
mental condition before and after the 
verdict, and the particular character 
of insanity with which he had been 
afflicted. Quattlebaum y. State, 46 S. 
E. 677, 119 Ga. 433. 


Competency of jurors to impeach 
verdict on motion for new trial see 
New Trial § 371. 


58. Stapleton v. King, 40 Iowa 278. 


Ree State v. Thompson, 19 Iowa 


a 


Competency of jurors on motion for 
new trial see New Trial §§ 370-389. 


Evidence from jurors affecting ver- 
dict see Trial § 914. 


For iater cases, developments and changes in the law see Annotations, same title and Section number. 


-§§ 243-249] 


of the same matter.®® 


[§ 244] h. Coroner’s Juror. A member of a cor- 
oner’s jury is competent to testify at a later trial.°! 


[§ 245] i. Officers Summoning or in Charge of Ju- 
ries. Neither a sheriff nor his substitute can be dis- 
qualified as a witness by reason of his having sum- 
moned the jury before whom he testifies,*? and a con- 
stable who served the summons on the members of the 
coroner’s jury for them to appear for duty is com- 
petent as a member of the coroner’s 
also to serve as a witness at the hearing;®*® nor is 
an officer rendered incompetent as a witness by the 
fact that he has charge of the jury.®* 


[§ 246] j. Clerks of Court. A clerk of court may 
testify as to matters connected. with his official du- 
ties. °° 


[§ 247] k. Prosecuting Attorneys and Assistants 
or Employees. Although a prosecuting attorney is 
competent to testify,®® his testifying is not approved 
by the courts except where it is made necessary by 
the circumstances of the case,®* and, if he knows be- 
fore the trial that he will be a necessary witness, he 
should withdraw and have other counsel prosecute 
the case.°& The propriety of allowing the prosecutor 
to testify is a matter largely within the trial court’s 
diseretion.°® The testimony of a prosecuting attor- 
ney has been admitted where, unknown to the attor- 
ney before the trial, his testimony became valuable 


136 La. 167. 
65. Hilkins v. 


60. Kentucky Hydroelectric Co. 
v. Woodard, 287 S.W. 985, 216 Ky. 618; 
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for the purpose of corroborating other witnesses in 
impeaching a defendant witness;*° to explain the 
surprise occasioned by the testimony of a witness 
called by the prosecuting attorney when such witness 
contradicts statements made to him previously ;7+ 
to show what happened while he accompanied an of- 
ficer serving a search warrant;’? to establish a con- 
fession made to him in a case where there is no pro- 
vision of law for anyone else to conduct the trial;*? 
to show admissions made by defendant to him,™* and 
to establish facts occurring before a grand jury.7® 
So the prosecuting attorney may testify where the 
case is tried entirely by an assistant prosecuting at- 
torney.*® 


An assistant prosecuting attorney likewise has 
been held competent to testify.7” 


Employees in the office of a district attorney have 
been held competent to testify as to facts which oe- 
curred in their presence.*® 


[§ 248] J. Officers Making Sales. In replevin for 
property alleged to have passed by a judicial sale, the 
trustee appointed by the decree to make the sale is 
competent to prove that such property was excepted 
from the sale;*® and, in a suit to set aside a sheriff’s 
sale of real estate, the sheriff is competent as a wit- 
ness to prove the steps taken by him in the sale.*° 


[§ 249] 18. Objections and Determination There- 
of*—a. Necessity for Objection. It is in general in- 


7 S.W.(2d) 375. 


138 Ga. 435 73. State v. Magnuson, 191 N.W. 


McLean v. Memphis Union Station 
Co., 1 Tenn.Civ.A. 457. 


[a] Verdict of viewers incompe- 

tent.—It would be incompetent for a 
litigant to introduce a member of the 
jury of view for the purpose of get- 
ting before the trial jury the verdict 
of the viewers. But when, “counsel 
disclaimed al] intention of directing 
the minds of the jurors to the verdict 
of the jury of view, and introduced 
the witness solely for the purpose of 
obtaining his opinion as to the value 
of the property, we are unable to see 
why the witness should not be per- 
mitted to express his opinion, provid- 
ed he refrain from telling what the 
jury of view did.” McLean v. Mem- 
phis Union Station Co., 1 Tenn.Civ.A. 
457, 459. 


61. Jenkins v. State, 18 So. 182, 35 
Fla. 737, 48 Am.S.R: 267; Vallee v. 
Mutual Life Ins. Co., 107 So. 401, 160 
La. 547; Faulk v. Mutual Life Ins. 
Co., 107 So. 395, 160 La. 529. 


[a] Although coroner’s jury found 
suicide, a member of that jury may 
testify to facts tending to negative 
the theory of suicide. Faulk v. Mu- 
tual Life Ins. Co., 107 So. 395, 160 La. 
529. 


[b] At proceedings before coron- 
er’s jury, a member of the jury may 
testify. Reg. v. Winegarner, 17 Ont. 
208. 


62. Crowe v. Peters, 63 Mo. 429. 

63. Reg. v. Winegarner, 17 Ont. 
208. ; 

64. Pope v. State, 53 So. 292, 168 


Ala. 33 (where an officer is a witness 
in a prosecution for murder, while it 
would be better that he should not 
have charge of the jury, yet this will 
not render him an incompetent wit- 
ness); State v. Bullock, 66 So. 767, 


(holding that the clerk of a court is a 
competent witness to prove that no 
license had been granted by that court 
to one on trial for retailing liquor 
without a license); In re Hayward, 
3 N.Y.Super. 701, 1 Code Rep. 45 (hold- 
ing that a clerk of court may testify 
as to what papers were the basis of 
the issuance of the process of habeas 
corpus). 


66. People vy. Hamberg, 24 P. 298, 
84 Cal. 468; State v. Wilmbusse, 70 P. 
849, 8 Idaho 608; People v. Gerold, 107 
N.E. 165, 265 Ill. 448, Ann.Cas.1916A 
636. See cases infra notes 70-76. 


67. Bennett v. Commonwealth, 28 
S.W. (2d) 24, 234 Ky. 333; State v. 
Greene, 115 P7181." 185, 38 Utan 389. 


68. Roys v. First Nat. Bank ° of 
Monroe, 197 N.W. 237, 1883 Wis. 10. 


Competency of attorney to serve as 
witness for his client see supra § 233. 


69. Baumgartner v. State, 223 N. 
W. 419, 224 N.W. 474, 198 Wis. 180. 


70. Baumgartner v. State, supra. 


71. Murphy v. State, 87 A. 811, 120 
Md. 229, Ann.Cas.1914B 1117. 


[a] “It should be left to the dis- 
cretion of the judge before whom the 
case is tried below to allow it to be 
done. The court should be satisfied 
that the party has been taken by sur- 
prise, and that the evidence is con- 
trary to what he had just cause to 
expect from the witness based upon 
his statements, and that such state- 
ments were about material facts in 
the case. It is not every light or tri- 
vial circumstance that would justify 
it.” Murphy v. State; 87 -A. 811, 812; 
120 Md. 229, Ann.Cas.1914B 1117. 


Impeachment of one’s own witness 
see infra §§ 991-999. 


72. State v. Nicholson, (Mo.App.) 


460, 46 S.D. 156. 


74. State v. Greene, 115 P. 181, 38 
Utah 389. 
75. Jenkins v. State, 18 So. 182, 35 


Fla. 737, 48 Am.S.R. 267. 


[a] In Missouri, where the pres- 
ence of the prosecuting attorney at 
the grand jury proceeding would in- 
validate the indictment, the prosecut- 
ing attorney was not permitted to tes- 
tify to his presence. This was based 
on the ground that the grand jury 
members thernselves could not be per- 
mitted to testify to that fact; conse- 
quently the prosecuting attorney 
should be similarly restricted. State 
v. Johnson, 22 S.W. 468, 115 Mo. 480. 


Grand jurors’ competency to testify 
as to matters occurring before them 
see supra § 241. 


76. Lukas v. State, 216 N.W. 4838, 
194 Wis. 387. 


77. [a] Objection to the testimony 
of an assistant state’s attorney in a 
murder trial as to what decedent said 
and what occurred when decedent’s 
dying declaration was made, because 
the attorney was engaged in the 
prosecution, went to his credibility, 
and not his competency. People v. 
White, 95 N.E. 1036, 251 Ill. 67; Letch- 
er v. Com., 18 Ky.Op. 1. 


78. Peo. v. Paon, 7 Porto Rico 379. 


{a] Investigator for district at- 
torney is competent.—In a murder 
prosecution, an investigator in the 
district attorney’s office was not dis- 
qualified from describing wounds on 
the body of deceased as he observed 
them. People v. Russo, (Cal.App.) 24 
P.(2d) 580. 


79. Williams v. Donaldson, 3 Harr. 
&M. (Md.) 127. 


80. Draper v. Vanhorn, 15 Ind. 155. 


*By JOSEPH W. ROUSE (§§ 249-259). 
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cumbent on the party wishing to exclude a witness to 
object to his competency, failing in which the witness 
is properly allowed to testify.81 Although in some 
instances it has been held that no objection need be 
made where the witness is disqualified by statute.*2 


[§ 250] b. Who May Object. Objection to the 


competency of a witness must come from the party 
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the incompetency becomes apparent,®® and failure 
to make timely objection is a waiver thereof.?° 
Where a witness is competent as to some matters and 
incompetent as to others, the objection may be taken 
when he offers to testify as to matters concerning 
which he is incompetent,®! and such objection is sea- 
sonable when made at that time.®? The question of 


against whom the witness testifies,** 


witness is the adverse party to the litigation he ean- 
not object to his own competency.** 


[§ 251] c. Time for Objection. 


est opportunity.®® 


81. Ga.—Dowdy v. Watson, 41 S.E. 
266, 115 Ga. 42; Mills v. State, 30 S. 
E. 778, 104 Ga. 502. 


Ky.—Owen v. Commonwealth, 204 
S.W. 162, 181 Ky. 257. 


Mo.—Monumental 
Doty, 92 Mo.App. 5 


Philippine.—Marella v. Reyes, 12 
Philippine 1 

Tex.—Childress v. State, 103 S.W. 
864, 51 Tex.Cr. 455. 


Wis.——Byrnes v. Clark, 14 N.W. 815, 
57 Wis. 13. 


82. Hubbell v. Grant, 39 Mich. 641; 
Johnson v. State, 255 S.W. 416, 95 Tex. 
Cr. 483; Brock v. State, 71 S.W. 20, 
44 Tex.Cr. 335, 60 L.R.A. 465, 100 Am. 
Sata. Soo: 

Presentation in lower court of 
ground for review see Appeal and Er- 
ror § 740. 

83. Rosenwasser v. Rosenwasser, 
LO Nexies: O20, LLO Mise 38 oirev on 
other grounds 182 N.Y.S. 27, 191 App. 
DVL |. 

84 Rosenwasser V, 
supra. 

85. Rosengren v. Manufacturers’ 
Nat. Bank of Rockford, 220 I1l.App. 
608. 

86. Locke v. State, 169 N.E. 833, 33 
Ohio App. 445; Belcher y. King, 123 
S.E.°398, 96 W.Va. 562. 


87. Ala. Henderson vy. State, 33 
So. 4338, 135 Ala. 43. 


Stewart, 288 P. 57, 


Bronze Co. v. 


Rosenwasser, 


Cal.—People v. 
107 Cal.App. 757. 


Ga.—Dowdy v. Watson, 41 S.E. 266, 
115 Ga. 42; Brunswick, etc., R. Co. 
v. Clem, 7 S.E. 84, 80 Ga. 534. 


Ill. Chicago Title, ete., Co. v. Sa- 
gola Lumber Co., 148 Ill.App. 333 [aff 
90 N.E. 282, 242 Ill. 468]; Standley v. 
Moss, 114 Ill.App. 612. 


Iowa.—State v. O’Malley, 109 N.W. 
491, 132 Iowa 696; Watson v. Riska- 
mire, 45 Iowa 231. 


La.—State v. Downs, 23 So. 456, 50 
La.Ann. 694; State v. Williams, 28 La. 
Ann. 604. 


State v. Damery, 48 Me. 327. 
Mass.—Com. v. Green, 17 Mass. 515. 


.—State v. Crab, 26 S.W. 548, 121 
Mo. 554; Milburn v. Robison, 110 S. 
W. 598, 1382 Mo.App. 198; Ladd v. Wil- 
liams, 79 S.W. 511, 104 Mo.App. 390; 
Curtis v. Tyler, 90 Mo.App. 3465. 


Objections to the 
competency of witnesses must be taken at the earli- 
The proper time to object to the 
use of an incompetent witness is when the witness is 
called to the stand®® and is offered as a witness and 
before he is sworn’’ or gives any testimony, if the 
incompetency is known before trial,°* or as soon as 


and where the 


the competency of a witness cannot be raised until 
the witness is tendered.°? 
petent for some purposes the objection need not be 


Where a witness is com- 


' interposed to the administration of the oath.°4 


Ae ibiscer v. McGarren, 17 Wend. 


Okl.—Willits v. Cunningham, 281 
P. 9505139" OKI, 233.5 


Pa.—Howser v. Com., 51 Pa. 332; 
Scovoll v. Wright, 4 Lack.Leg.N. 303. 


Porto Rico.—Nalentima v.*Torres, 27 
Porto Rico 739,441 TeitrCyel: 


S.C.—State v. Mathis, 96 S.E. 251, 
110 S.C. 166; State v. Summer, 32 S. 
Be THe SS SIC32)) 14 Amr, (07. 


W.Va.—State v. Hoke, 84 S.E. 1054, 
76 W.Va. 36. 


[a] Rule applied.—(1) Where a 
negro boy eight years old had been 
allowed to answer eighteen questions 
as a witness for the state in a crim- 
inal prosecution, it was not error for 
the trial court to refuse to allow him 
to be interrogated as to capacity, ex- 
cept on cross-examination. State v. 
Mathis, 96 S.E. 251, 110 S.C. 166. (2) 
The defendant in a criminal case 
should object to the offer of his wife 
as a witness against him when she is 
first offered. McCormick v. State, 186 
Spe 95, 185 Tenn. 218, L.R.A.1916F 

[b] Where witness’ testimony is 
taken by deposition a party who 
cross-examines him without objection 
is deemed to waive all objections to 
his competency, but if the adverse 
party does not cross-examine, it is 
sufficient if the objection is made be- 
fore entering on the trial. Planters’, 
etc., Ins. Co. v. Tunstall, 72 Ala. 142. 


88. Thrash v. State, 226 S.W. 130, 
146 Ark. 547; Watkins v. State, 91 S. 
BK. 284, 19 Ga.App. 234; People v. 
Sawhill, 132 N.E. 477, 299 Ill. 393; 
People v. Enright, 99 N.E. 936, 256 
Tl.) 221, “Ann:Cas\1913m) 818-9 ¢Com- 
monwealth v. Kosh, 157 A. 479, 305 
Pa. 146; Broneg’s Est., 38 Pa.Co. 516. 
See Ross v. Ross, 204 Ill.App. 636. 


89. Ark.—Thrash y. State, 226 S. 
W. 130, 146 Ark. 547. 


Cal.—People v. Stewart, 288 P. 57, 


107 Cal.App. 757. 
Ill.—People v. 
477, 299 Til. 393; 


Sawhill, 132 N.E. 
People v. Enright, 


99) IN-Enee986, 206) TH 22 Amn Cas: 
1913E 318. 
Me.—State v. Damery, 48 Me. 327. 
INL AG N.Y. 542 


[rev 17 Barb. 530]. 


Ohio.—Locke v. State, 169 N.E. 833, 
33 Ohio App. 445. 


Okl.—Willits v. Cunningham, 281 
P50 ls OV OKs Zao. 


[§ 252] d. Mode and Form of Objection.°® 
particular ground of objection to the competency of 
a witness must be pointed out to the court;®*® and an 
objection to the general competency of a witness is 
insufficient where any testimony of the witness is ad- 
missible.®°? An objection on the sole.ground of age, 


The 


Pa.—Commonwealth vy. Kosh, 157 
A. 479, 305 Pa. 146. 


W.Va.—Belcher v. King, 
398, 96 W.Va. 562. 


90. See infra § 253. 


91. Dowdy v. Watson, 41 S.E. 266, 
115 Ga. 42; People v. Sawhill, 132 N. 
EK: 477, 299 TIT "393% ) ue Moyne vy. 
Meadors, 162 S.W. 526, 156 Ky. 832. 


92. Pierson v. Illinois Cent. R. Co., 
123 N.W. 576, 159 Mich. 110. 


93. Lehigh Sewer Pipe & Tile Co. 
EES 218 N.W. 475, 205 Iowa 


94. Chew v. Holt, 82 N.W. 901, 111 
Iowa 362. 


95. Presentation in lower court of 
ground for review generally see Ap- 
peal and Error § 740. “i 


96. Ark.—Brown vy. State, 24 Ark. 
620. 


Tll.—Dacy v. Goll, 150 Tll.App. 9 [aff 
90 N.E. 179, 242 Ill. 606]. See George 
J. Cooke Co. v. Hochmuth, 194 Ill.App. 
626. 


Ind.—White Water Valley Canal Co. 
v. Dow, 1 Ind. 141, Smith 62. 


Iowa.—Secor v. Siver, 161 N.W. 769, 
188 Iowa 1126 [mod on other grounds 
176 N.W. 981, 188 Iowa 1126]. 


Ky.—Le Moyne v: Meadors, 162 S. 
Ww. 526, 156 Ky. 832. 


Me.—Glidden v. Dunlap, 28 Me. 379. 
Md.—Pege:v. Warford, 7 Md. 582. 


Minn.—Coles v. Shepard, 16 N.W. 
153, 30 Minn. 446. 


[a] Rule applied.—(1) An objec- 
tion to the calling of one of several 
defendants for cross-examination un- 
der the statute, for the reason that he 
is not in any manner interested in the 
case, does not challenge his compet- 
ency under such statute on the ground 
that he is the husband of another de- 
fendant and cannot be called without 
her consent. Haataja v. Saarenpaa, 
136 N.W. 871, 118 Minn. 255. (2) An 
objection to a wife as a witness be- 
cause incompetent under a _ statute 
making the wife incompetent for cer- 
tain purposes, to be available must be 
made on the ground of her incom- 
petency. Hartzell v, Hartzell, 141 P. 
U2, 42 OK); 390: ¢’ 


123 S.E. 


97. Ark.—Mahoney v. Roberts, 110: 


S.W. 225, 86 Ark. 130. 


Ill.—Judy v. Judy, 104 N.E. 256, 
261 Ill. 470; Rosengren v. Manufac- 
turers’ Nat. Bank of Rockford, 220 
Ill.App. 608; Walbank v. Walden W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


weal 
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i 


without requiring an examination, is insufficient.°® 
An objection to particular evidence on the ground 
that it is incompetent does not go to the competency 
of the witness,®® and a motive to strike certain tes- 
timohy without stating as a ground therefor that the 
witness was incompetent does not raise the question 
of competency ;! nor does a suggestion that the tes- 
timony of the witness be confined to certain matters 
and a motion so to instruct the jury 


Shaw Livery Co., 186 Ill.App. 128. 


Ind.—Brown v. Grove, 18 N.E. 387, 
116 Ind. 84, 9 Am.S.R. 823. 


Ky.—North River Ins. Co. v. Walk- 
er, 170 S.W. 983, 161 Ky. 368. 


Mo.—Hall v. Smith, 130 S.W. 449, 
149 Mo.App. 379. 


Pa.—Patterson v. Fay, 1 Phila. 473. 


Wis.—Arndt v. Harshaw, 10 N.W. 
390, 53 Wis. 269; Chunot v. Larson, 
43 Wis. 536, 28 Am.R. 567; Holmes v. 
Fond du Lac, 42 Wis. 282. 


[a] Witness competent against 
some but not against other parties.— 
A general objection as to the compe- 
tency of a witness participated in by 
all defendants to a cauSe is not suffi- 
cient to raise the question of the com- 
peteney of such witness as against 
one of such defendants if the evi- 
dence of such witness be competent as 
to any of such objecting defendants. 
Holroyd v. Millard, 142 Ill.App. 392. 


98. Evers v. State, 121 N.W. 1005, 
84 Neb. 708, 19 Ann.Cas. 96. 


99. Ark.—Mosley v. Mohawk Lum- 
ber Co., 183 S.W. 187, 122 Ark. 227. 


Cal.—People v. Rulia Singh, 188 P. 
987, 182 Cal. 457. 


Tll.—Rosengren v. Manufacturers’ 
Nat. Bank of Rockford, 220 I11.App. 
608; Dacy v. Goll, 150 Ill.App. 9 [aff 
90 N.E. 179, 242 Ill. 606]. 


Ind.—Horne v. Williams, 
324. 


Iowa.—Secor vy. Siver, 161 N.W. 769, 
188 Iowa 1126 [mod on other grounds 
176 N.W. 981, 188 Iowa 1126]; 
rence v. Sioux City, 154 N.W. 494, 172 
Iowa 320; State v. Hughes, 76 N.W. 
520, 106 Iowa 125, 68 Am.S.R. 288; 
Denning v. Butcher, 59 N.W. 69, 91 
Iowa 425. See Dedric v. Hopson, 17 
N.W. 772, 62 Iowa 562 (objection to 
witness answering questions as to 
religious belief on ground that they 
were “incompetent under the law” ap- 
plied to incompetency of witness to 
testify in that regard). 


Kan.—Union Nat. Bank of Wichita 
v. Kramer, 246 P. 976, 121 Kan. 180; 
Chicago, etc., R. Co. v. Behney, 28 P. 
980, 48 Kan. 47. 


Neb.—Brown v. Brown, 108 N.W. 
180, 77 Neb. 125. 


N.Y.—U. S. Leather Co. v. Aldrich, 
Wor NEE Lit) DS8i6 INES <5 o8 ie Hoa cui. 
Wirisht, 66 N.B. 579, 174 N.Y. 36,. 63 
L.R.A. 163; Mulligan v. Sinski, 140 
N.Y.S. 835, 156 App.Div. 35 [aff 108 N. 
EB, 1101, 214 N.Y. 678]; U.S. Leather 
Co. eVvintAlarich,! (730 NEVES: 935 .%S tApp: 
. 616 [aff 79 N.E. 1117, 186 N.Y. 
558 


N.C.—Bevill & Vanstory v. Atlantic 
Coast Line R. Co., 74 S.E. 349, 159 
N.C. 227. ~ 


Okl.—Ambrose v. Province, 300 P. 
758, 150 Okl. 120; Nolan v. Mathis, 272 
P. 868, 134 Okl. 79; Miller v. Nanny, 
216 P. 662, 91 Okl. 150; Brownell v. 
Moorehead, 165 P. 408, 65 Okl. 218; 
Butler v. Wilson, 153 P. 823, 54 Okl. 
229, Hartzell v. Hartzell; v4r Pr vi2) 
42 Okl. 390; Muskogee Electric Trac- 
tion Co. v. McIntire, 133 P. 213, 37 Okl. 


‘ 


12 Ind. 


* 


te 
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684, L.R.A.1916C 351; Williams v. 
Joins, 126 P. 1013, 34 Ok1. G3i3e, Bell ve 
Territory, 56 P. 853, 8 Okl. 75. 


Or.—State v. Von Klein, 142 P. 549, 
71 Or, 159, Ann.Cas.1916C 1054. 


Pa.—Garsed v. Turner, 71 Pa. 56. 


Vt.—French v. Slack, 96 A. 6, 89 Vt. 
514; Comstock’s Adm’r v. Jacobs, 84 
A. 568, 86 Vt. 182; Walston v. Allen, 
74 A. 225, 82 Vt. 549. 


Wis.—In re Draper’s Estate, 203 N. 
W. 358, 187 Wis. 342. 


[a] Rule applied.—If an illiterate 
grantor is incompetent to identify and 
prove signatures of attesting witness- 
es to his mark, objection should go to 
his competency as a witness, and an 
objection to the admission of the 
transfer because its execution is not 
proved does not reach the case. 
Houston Nat. Bank of Dothan v. J. T. 
Edmonson & Co., 75 So. 568, 200 Ala. 
120. 


{b] General objections. — (1) A 
general objection to a question asked 
a witness is to be considered as apply- 
ing only to the competency or ma- 
teriality of the evidence and not to 
the competency of the witness to tes- 
tify on the subject. Neil v. Thorn, 
88 N.Y. 270 [rev 17 Hun 144]; Stevens 
v. Brennan, 79 N.Y. 254; Cook v. 
Lane, 84 A. 864, 86 Vt. 253; Walston 
v. Allen, 74 A. 225, 82 Vt. 549. (2) 
An objection to the competency of a 
witness should be specifically made in 
order that it may be met and over- 
come. Hoxie v. Allen, 38 N.Y. 175, 
6) DranservAa. 223. 


1. Oklahoma Union), Ry. «Com v, 
Lynch, 242 P. 176, 115 Okl. 146. 


2. Jefferson County v. Bischoff, 37 
S.W.(2d) 24, 238 Ky. 176. 


3. Tolly v. Champion, 229 S.W. 90, 
191 Ky. 114; Crutcher v. Kansas City 
Viaduct & Terminal Ry. Co., 168 S.W. 
826, 181 Mo.App. 368. 


4. Hill vy. Postiley, 17 S:Es 946, 90 
Va. 200. 


5. Cal.—People v. Stewart, 288 P. 
57, 107 Cal.App. 757; People v. Evans, 
220 P. 309, 638 Cal.App. 777. 


Colo.—Gilmour v. Hawley Merchan- 
dise Co; 121 BP. 765, 21, Colo. App. 307. 


Ga.—Berry v. Brunson, 143 S.E. 761, 
166 Ga. 523; Hall v. Hilley, 76 S.E. 
566, 139 Ga. 13. 


Ill.—People v. Enright, 99 N.E. 936, 
256 Ill. 221, Ann.Cas.1913EH 318; Chi- 
cago Title, ete., Co. v. Sagola Lumber 
Co., 90 N.E. 282, 242 Ill. 468. 


643, 197 Iowa 1252. 


Ky.—HUHale v. Commonwealth, 244 S. 
W. 78, 196 Ky. 44; Cable Piano Co. v. 
Lewis, 243 S.W. 924, 195 Ky. 666; Le 
Moyne v. Meadors, 162 S.W. 526, 156 
Ky. 832. 


La.—State v. Taylor, 
430. 
Mo.—Davenport v. King 


Co., 145° S.W. 454, 242 Mo. 111; State v. 
Whitsett, 134 S.W. 555, 232 Mo. 511. 


N.J.—State v. Wendel, (Sup.) 114 A. 
310 [aff 115 A. 390, 96 N.J.Law 495]. 


11 La.Ann, 
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[§ 253] e. Waiver of Objection. Where compe- 
tent testimony is given by an incompetent witness, 
his disability may be waived,? 
not necessarily follow from failure to object before 
the witness’ examination in chief,* failure to make 
timely objection to the competency of a witness is a 
waiver thereof.® 
waives any incompetency of such witness,® and a par- 
32 ty who examines a witness fully as to a certain mat- 


and, while this does 


The party who calls a witness 


N.Y.—Matter of Morgan, 9 N.E. 861, 
104 N.Y. 74. 


Okl.—Willits v. Cunningham, 
P, 950,°139 OKI. 233: 


Tex.—Mitchell v. Deane, (Civ.App.) 
294 S.W. 347. 


Vt.—York v. Partridge’s Estate, 132 
A. 37, 99 Vt. 329; Cook v. Lane, 84 A. 
864, 86 Vt. 253. 


Wis.—State v. Flynn, 193 N.W. 651, 
180 Wis. 556. 


[a] Rule applied.—(1) The failure 
to object to a witness on the ground 
of mental incompetency constitutes a 
waiver of objection upon such ground. 
Hale v. Commonwealth, 244 S.W. 78, 
196 Ky. 44. (2) If a person who with 
defendant committed a crime and who 
testified against defendant was so 
mentally deficient as to render him in- 
competent as a witness, unless incom- 
petency was made ground of objection 
by defendant, it will be presumed to 
have been waived. Owen v. Common- 
wealth, 204 S.W. 162, 181 Ky. 257. (3) 
The contention that the testimony of 
a witness should have been excluded 
because he was of unsound mind, and 
that it was error to refuse to permit 
defendant to prove, after he had testi- 
fied, that he was of unsound mind, 
cannot be sustained, where there was 
no request that the court examine the 
witness on his voir dire to discover 
his condition of mind nor to exclude 
the testimony, on the ground stated. 
State v. Whitsett, 134 S.W. 555, 232 
Mo. 511. (4) It was not on abuse of 
discretion to refuse to permit a youth- 
ful witness to be examined-as to his 
comprehension of the obligations of 
an oath on his recail, for direct ex- 
amination, after having testified that 
he did not know his birthday, where it 
did not appear that he had no knowl- 
edge thereof, and defendant was not 
refused the right to make such exam- 
ination on cross-examination. Daven- 
port v. King Electric Co., 145 S.W. 454, 
242 Mo. 111. 


Time for objection see supra § 251. 


6. Cal.—Steinburg v. Meany, 53 
Cal. 425. y 


- lowa.—Blake vy. 
312. 
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Graves, 18 Iowa 


La.—Castleman v. Stone, 5 Mart.N. 
S. 282; Buard’s Curator v. Buard’s 
Heirs, 5 Mart.N.S. 132. 


Mo.—Hoehn y Struttmann, 71 Mo. 
App. 399. 


Okl.—Willits v. Cunningham, 281 P. 
950, 951, 189 Okl. 283 [quot Cyc]. 


Pa.—In re Lentz’s Hstate, 104 A, 
763, 261 Pa. 530; Isenberg v. Hunt- 
ingdon Millwork & Lumber Co., 62 Pa. 
Super. 491. 


Wis.—State v. Flynn, 193 N.W. 651, 
180 Wis. 556. 


[a] Rute applied.—Where, on di- 
rect examination, the wife of accused 
testified that accused was using whis- 
ky under a physician’ S advice, cross- 
examination concerning the quantity 
of whisky used during previous 
months does not violate the statute 
inhibiting the use of the wife as a 
witness against her husband. Gaunce 
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ter waives any incompetency of the witness to tes- 
tify thereto,’ for the law will not permit a party to 
take the benefit of the evidence of an incompetent 
witness and at the same time object to evidence which 
is against him on the ground of incompeteney.® Ob- 
jection to competency comes too late after cross-ex- 
amination,® but, where a witness has been objected 
to as incompetent, the objection is not waived by 
cross-examining him as to matters to which he has 
testified on his direct examination,’® although if the 
objecting party brings out new matter on cross-exam- 
ination he makes the witness his own and waives his 
incompetency.11 A stipulation permitting the taking 
and use of depositions subject to objections to the 
competency, relevancy, and materiality of any of the 
evidence contained therein constitutes a waiver of 
the incompetency of the witnesses whose depositions 
are taken.t2 Where accused in a criminal case ex- 
pressly consented to the omission of the oath to a 
very young’ witness, he waived the objection to the 
admission of the child’s unsworn testimony.!? The 
fact that a witness is allowed to testify without ob- 
jection is not a waiver of his incompetency in a sub- 
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‘ 

sequent trial of the same case.‘* Where a prelimi- 
nary objection to the competency of a witness is 
made and overruled, and is followed by a motion to 
exclude his testimony on the same ground, there is 
no waiver.t® Where two witnesses, offered to prove 
the same facts, are both incompetent for the same 
reason, after proper objection to the first witness 
failure to object again on the second being called 
is not a waiver of the objection to the incompetency 
of the second.t® In some jurisdictions it has been 
held that the statutory incompetency of husband or 
wife as witnesses for or against each other cannot 
be waived,” although it has been held otherwise.1§ 
Failure to object to the competency of the witness 
does not permit the witness to give MIRREN UE A e. tes- 
timony.?® 


[§ 254] f. Examination and Detérmination—(1) 
Duty To Examine. When an objection is raised to 
the competency of a witness the court should, examine 
into and determine the question of competency be- 
fore the witness is allowed to testify ;?° and if a par- 
ty is in doubt as to the qualification of a witness he 
should examine him in that regard preliminarily, so 


x 
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7. Evans v. Wells, 212 S.W. 328, 
138 Ark. 454; Saettele v. Metropolitan 
L. Ins. Co., 86 Mo.App. 156; Willits v. 
Cunningham, 281 P. 950, 951, 139 Okl. 
233 [quot Cyc]. 

8. Iowa.—W. E. Caldwell Co. v. 
Steckel & Son, 112 N.W. 229, 135 Iowa 
1b Be 

Mo.—Ehrhardt v. Stevenson, 106 S. 
W. 1118, 128 Mo.App. 476. 


N.Y.—Tappan v. Butler, 20 N.Y. 
Super. 480. 
Okl.—Willits v. Cunningham, 281 


P. 950, 951, 189 Okl. 233 [quot Cyc]. 


Pa.—Shadle’s Estate, 30 Pa.Super. 
fod, 


9. Sanders v. State, 296 S.W. 70, 
175 Ark. 61; Jackson v. State, 130 So. 
729, 158 Miss. 524; Robertson v. Ener- 
noes Const. Co., (Mo.App.) 294 S.W. 
26. 


10. Taylor v. Taylor, 194 S.W. 551, 
175 Ky. 510; Johnston v. Johnston, 
73 S.W. 202, 173 Mo. 91, 96 Am.S.R. 
486, 61 L.R.A. 166; Boylan v. Meeker, 
28 N.J.Law 274; Poteet v. Imboden, 
88 S.E. 1024, 77 W.Va. 570. 


11. McCune v. Goodwillie, 102 S.W. 
997, 204 Mo. 306; Miller v. Miller’s 
Adm’r, 28 S.E. 891, 92 Va. 510; State 
v. Flynn, 193 N.W. 651, 180 Wis. 556. 


12. InreImboden’s Estate, 86 S.W. 
263, 111 Mo.App. 220. 


13. Robinson y. State, 126 N.W. 
750, 143 Wis. 205. 

14. Young v. State, 50 S.BH. 996, 
122 Ga. 725; Meffert v. Lawson, 287 


S.W. 610, 614, 315 Mo. 1091 [cit Cyc]. 


15. Koehler v. Commonwealth, 1 S. 
W.(2d) 1072, 222 Ky. 670. 


16. Koehler v. 
supra. 


17. Schmidt v. Herfurth, 28 N.Y. 
Super. 124; Bolognino v. Bolognino, 
241 N.Y.S. 445, 136 Misc. 656 [aff 246 
N.Y.S. 883, 231 App.Div. 817]; In re 
Ulrich, 109 A. 922, 267 Pa. 233; Eads 
v. State, 170 S.W. 145, 74 Tex.Cr. 628; 


Commonwealth, 


Johnson v. State, 148 S.W. 328, 66 
Tex.Cr. 586, 
[a] Tilustrations.—(1) A statu- 


Was 

tory provision, providing that hus- 
band or wife is not competent to tes- 
tify against the other as to adultery 
cannot be waived. Bolognino  v. 
Bolognino, 241 N.Y.S. 445, 136 Misc. 
656 [aff 246 N.Y.S. 883, 231 App.Div. 
817]. (2) Disqualification of a wife 
to testify against her husband in oth- 
er than for an offense committed 
against her, cannot be waived by the 
husband. Eads v, State, 170 S.W. 145, 
74 Tex.Cr. 628; Johnson v. State, 148 
S.W. 328, 66 Tex.Cr. 586. (3) Where 
defendant claimed a set-off on a note 
given to plaintiff for having effected a 
reconciliation between plaintiff and 
his wife, and testified to his inter- 
views with the wife, she was not 
thereby rendered competent to testi- 
fy under St. 1911, § 4070, provid- 
ing that incompetent evidence may 
become competent by introduction of 
evidence on the subject by the op- 
posite party. Kiepert v. Nugent, 140 
N.W. 1123, 153 Wis. 127. 


18. Cal.—People v. Rulia Singh, 
188 P. 987, 182 Cal. 457; Ex parte 
Strand, dl Ps (2d): 189, ) 123 | CallApp. 
170. 


Ky.—Jefferson County v. Bischoff, 
37 S.W.(2d) 24, 238 Ky. 176; Gowdy 
v. Gowdy, 20 S.W.(2d) 170, 230 Ky. 
545; Hembree v. Commonwealth, 275 
S.W. 812, 210 Ky. 333. 


Minn.—State v. Stearns, 238 N.W. 
895, 184 Minn. 452. 


N.D.—Evenson v. Nelson, 168 N.W. 
36,,. 39. N:D: 523) 


Ohio.—Locke v. 
33 Ohio App. 445. 


Okl.—Carr y. State, 211 P. 423, 22 
OK1.Cr. 371. 


[a] Rule applied. — (1) If one 
spouse, a party, and present in court, 
relies on the incompetency of the oth- 
er to testify, the objection must be 
made at the time and on such grounds 
as to bring clearly before the court 
the question of the incompetency of 
the witness, or the privilege will be 
deemed to have been waived. People 
v. Rulia, Singh, £88 oP. 987s 182" Call 
457. (2) Where the wife of the de- 
fendant is permitted to testify against 
him in a prosecution for incest with- 
out objection on his part, he waives 


State, 169 N.B. 833, 


any objection to her competency as a 
witness against him known to him at 
the time. Carr v. State, 211 P. 423, 22 
Ok1.Cr. 371. (3) A husband and wife 
joining as parties plaintiff in an ac- 
tion to enforce community rights 
waive the statutory privilege of not 
testifying. Ex parte Strand, 11 P. 
(2d) 89,123 Cal.App. 170. (4) A wife 
bringing an action for injuries on be- 
half of community may waive for the 
community the statutory privilege of 
not testifying. Ex parte Strand, 
supra. 


% 

[b] Objection not waived.—Com- 
petency of defendant’s wife as a wit- 
ness in a murder prosecution is not 
waived by permitting the wife to be 
examined, where the question of com- 
petency was raised when the state 
first connected defendant with the 
shooting, and objection was then 
made. Locke v. State, 169 N.E. 833, 
33 Ohio App. 445. 


19. State v. Webb, 101 So. 338, 156 
La. 952. 
20. Ga.—Watkins v. State, 91 S.E. 


284, 19 Ga.App. 234. 


Idaho.—State v. Cosler, 228 P. 277, 
39 Idaho 519; State v. Simes, 85 P. 
914, 12 Idaho 310, 9 Ann.Cas. 1216. 


Iowa.—-State v. Briggs, 27 N.W. 358, 
68 Iowa 416. 


Ky.—Hale v. Commonwealth, 
S.W. 78, 196 Ky. 44. 

Md.—Weeks v. State, 94 A. 774, 126 
Md. 2238. 

Mich.—Mead_ v. 
284, 101 Mich. 585. 

Minn.—State v. Hayward, 65 N.W. 
638, 62 Minn. 474. 


N.H.—State v. Tetrault, 95 A. 669, 
78 N.H. 14, Ann.Cas.1918B 425. 


N.Y.—Ellarson v. Ellarson, 190 N. 
Y.S. 6, 198 App.Div; ‘103. 


Tex.—Mills v. Cook, (Civ.App.) 57 
S.W. 81. 

Vt.—Houghten a sla oes 
642, 103 Vt. 54. 


W.Va.—State v. Cremeans, 57 S.E. 
405, 62 W.Va. 134. 


Wis. —Chunot y. 
536, 28 Am.R. 567. 
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Harris, 60 N.W. 


151 A. 


Larson, 43 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that the court will be advised of the knowledge of the 
witness and may intelligently decide the question of 
his competency.** When the witness is a very young 
child it is the duty of the court to examine him in or- 
der to determine his competency before allowing him 
‘at least where the party against whom 


2 


to testify,*? 


he is to testify demands such examination.”* 
gation in a pleading that a party has been at one 
time mentally unsound does not make it the duty of 
the court to examine such party as to mental sound- 
ness before admitting him to testify, unless it sees 


21. Hadley v. State, 212 P. 458, 25 
Ariz. 23. 

22. Ark.—Flanagin vy. State, 25 
Ark. 92. 

Cal.—People v. Bernal, 10 Cal. 66; 


People v. Delaney, 199 P. 896, 52 Cal. 
App. 765; People v. Thourwald, 189 P. 
124, 46 Cal.App. 261. 

Fla.—Rowe v. State, 98 So. 613, 87 
Fla. 17; Clinton v. State, 43 So. 312, 53 
Fla. 98, 12 Ann.Cas. 150. 


Ga.—Frasier v. State, 
143 Ga. 322. 

Ill—People v. Karpovich, 123 N.E. 
324, 288 Ill. 268. 

Iowa.—State v. King, 91 N.W. 768, 
117 Iowa 484. 


La.—State v. Richie, 28 La.Ann. 327, 
26 Am.R. 100. 


Mich.—Hughes v. Detroit, etc, R. 
Co., 31 N.W. 6038, 65 Mich. 10. 


Miss.—Fairley v. State, 120 So. 747, 
152 Miss. 656. 


Neb.—Roberts v. State, 158 N.W. 
930, 100 Neb. 199, Ann.Cas.1917E 1040. 


N.J.—State v. Labriola, 67 A. 386, 
75 N.J.Law 483. 


N.Y.—Olshansky v. Prensky, 172 N. 
Y.S. 856, 185 App.Div. 469; Van Bergen 
v. Tishman, 205.N.Y.S. 48, 123 Misc. 
169. 


Okl1.—Moore v. State, (Cr.) 299 P. 
239; Birdwell v. United States, 113 
P. 205, 4 OKl1.Cr. 472. 


Tex.—Thomas v. State, (Cr.) 63 S. 


85 S.E. 124, 


W.(2d) 705; Douglass v. State, 165 
S.W. 933, 73 Tex.Cr. 385;° Murphy v. 
State, 35 S.W. 174, 36 Tex.Cr. 24; 


Hawkins v, State, 11 S.W. 409, 27 Tex. 
App. 273. 


[a] Leading questions.—It is not 
error for the trial judge to propound 
leading questions to witnesses of ten- 
der years for the purpose of ascer- 
taining whether or not they under- 


stand the obligation of an oath. 
Hodge v. State, 7 So. 593, 26 Fla. 11. 
[b] Prior determination. — (1) 


Where the court has decided on a 
prior trial that a child understands 
the nature of an oath and therefore is 
competent he should not be examined 
as to his competency before the jury 
on a subsequent trial. People v. Bald- 
win, 49 P. 186, 117 Cal. 244; Oliver v. 
Com., 77 Va. 590. (2) But it is error 
to refuse to examine a child under 
fourteen as to his knowledge of the 
sanctity of an oath merely because 
he testified at a previous trial of the 
same case, in which it does not ap- 
pear that his competency was ques- 
tioned. Young v. State, 50 S.E. 996, 
122 Ga. 725. 


23. People v. McNair, 21 Wend. (N. 
Y.) 608. 


24. Cannady v. Lynch, 8 N.W. 164, 
27 Minn. 435. 


25. Burton v. State, 69 So. 913, 194 
Ala. 


26. Cal.—People v. Stewart, 288 P. 


‘ 
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57, 60, 107 Cal.App. 757 [quot Cyc]. 


Ga.—-Goodson v. State, 132 S.E. 899, 
162 Ga. 178. 


Ill—Southern Collegiate Institute 
of Albion v. Avery’s Estate, 157 Ill. 
App. 568. 


Kan.—State v. Clark, 56 P. 767, 60 
Kan. 450. 


Ky.—Kennedy. ‘Transfer Co, _v. 
Greenfield’s Adm’x, 59 S.W.(2d) 978, 
248 Ky. 708; Hale v. Commonwealth, 
244 S.W. 78, 196 Ky. 44. 


La.—State v. Levy, 5 La.Ann. 64; 
Pilie v. Lalande, 7 Mart.N.S. 648; 
State v. Cecil, 2 Mart. 208. 


Md.—Pegg v. Warford, 7 Md. 582. 


N.J.—Donnelly v. State, 26 N.J. 
Law 463 [aff 26 N.J.Law 601]. 


N.Y.—Abbott v. Doughan, 97 N_E. 
599, 204 N.Y. 223. 


Okl.—Beard v. State, 256 P. 354, 37 
Okl.Cr. 62. 


Pa.—Hart, Schaffner & Marx v. 
Koch, 164 A. 369, 107 Pa.Super. 528; 
Commonwealth v. Carey, 161 A. 410, 
105 Pa.Super. 362; Com. v. Winnemore, 
1 Brewst. 356. 


Wyo.—Strand v. State, 252 P. 1030, 
36 Wyo. 78. 


[a] Unnecessary evidence.—HEHvi- 
dence of mental tests of prosecutrix 
in a statutory rape prosecution, show- 
ing intelligence above the average, 
while objectionable is not’ error. 
send v. State, 252 P. 1030, 36 Wyo. 


[b] Presumption of legality of 
marriage.—Where preliminary proof 
shows that defendant was married 
and never divorced, but married a wit- 
ness objected to as being his wife, 
there is no presumption that the sec- 
ond marriage was valid, rendering the 
witness incompetent. State v. Rocker, 
106 N.W. 645, 130 Iowa 2389. 


27. People v. Stewart, 288 P. 57, 60, 
107 Cal.App. 757 [quot Cyc]; Coving- 
soe v. O'Meara, 119 S.W. 187, 133 Ky. 

23. Ala.—Birmingham R., etc., Co. 
v. Jung, 49 So. 434, 161 Ala. 461, 18 
Ann.Cas. 557. 


Ark.—McFarland v. State, 264 S.W. 
938, 165 Ark. 481. 


Cal.—People v. McIntire, 1 P.(2d) 
443, 213 Cal. 50; People v. Stewart, 
288 P. 57, 60, 107 Cal.App. 757 [quot 
Cyc]; People v. Gasser, 168 P. 157, 34 
Cal.App. 541; People v. Holloway, 151 
P. 975, 28 Cal.App. 214; People v. 
Harden, 141 P. 1075, 24 Cal.App. 522; 
People: v. Tyree, 132 P. 784, 21 Cal. 


App. 701. 


Fla.—Robinson v. State, 39 So. 465, 
50 Fla. 115. 


Ill.—-Southern Collegiate Institute 
of Albion v. Avery’s Estate, 157 IIl. 


App. 568; Standley v. Moss, 114 Ill. 
App. 612. See Whisman v. Small, 188 
Ill. App. 61. 


Ky.—Kennedy Transfer Co. v. 


in him some indication of unfitness to testify.** 
it proper for the court to refuse to examine a witness 
on his voir dire to determine his bias or prejudice, as 
this is a matter not of competency but of credibil- 
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[§ 255] (2) Presumptions and Burden of Proof. 
Ordinarily a person offered as a witness is presumed 
to be competent,?® if he appears to be of sufficient 
age and mental capacity,?* and the burden rests on 
the objecting party to show incompetency*® by a pre- 


Greenfield’s Adm’x, 59 S.W.(2d) 978, 


248 Ky. 708; Hale v. Commonwealth, 

244 S.W. 78, 196 Ky. 44. 
Mo.—State v. Barker, 242 S.W. 405, 

294 Mo. 303; State v. Herring, 188 S. 


W. 169, 268 Mo. 514. 


Mont.—State v. 
805, 66 Mont. 180 


Neb.—Pumphrey v. State, 122 N.W. 
19, 84 Neb. 636, 23 L.R.A.N.S. 1023, 18 
Ann.Cas. 979. 


N.Y.—Franklin v. Kidd, 114 N.E. 
839, 219 N.Y. 409; Abbott v. Doughan, 
97.) .N, E599) 0204. IN 22os) aCalyamnve 
White, 59 N.Y. 336. 


N.C.—Wm. M. Lloyd Co. v. Poy- 
thress, 116 S.H. 584, 185 N.C. 180. 


Okl.—Nichols v. State, 298 P. 886, 
50 Okl.Cr. 409; Beard v. State, 256 P. 
354,, 34 OKC 62, 


Pa.—Commonwealth v. Kosh, 157 
A. 479, 305 Pa. 146; Com. v. Mudgett, 
34 A. 588, 174 Pa. 211 [aff 4 Pa.Dist. 
739]; Hart, Schaffner & Marx v. Koch, 
164 A. 369, 107 Pa.Super. 528; Com- 
monwealth v. Carey, 161 A. 410, 105 
Pa.Super. 362; Com. v. Winnemore, 2 
Brewst. 378. 


Tex.—Girvin vy. State, 15 S.W.(2d) 
643, 112 Tex.Cr. 355; Hennington v. 
State, 274 S.W. 599, 101 Tex.Cr. 12; 
Fridge v. State, 233 S.W. 979, 90 Tex. 

r 5 


Wash.—State v. Frye, 89 P. 170, 45 
Wash. 645. 


[a] Rule applied.—(1) Defendant 
claiming that the witness was his wife 
and incompetent to testify in a prose- 
cution against defendant had the bur- 
den of establishing that they had liv- 
ed together as man and wife, justify- 
ing attempted statutory marriage 
without a license. People v. McIntire, 
1 P.(2d) 443, 213 Cal. 50. (2) That 
there existed an unvacated judgment 
adjudging the witness a lunatic did 
not make him incompetent, where the 
objecting party did not show the facts 
required by statute. Girvin' v. State, 
15 S.W.(2d) 6438, 112 Tex.Cr. 355. (3) 
In a prosecution for rape, where de- 
fendant objected to permitting the 
complaining witness to testify on the 
ground that she was his wife, it was 
not error to overrule the objection, 
since defendant could not prevent the 
witness from testifying by merely as- 
serting incompetency without proving 
it. State v. Newman, 213 P. 805, 66 
Mont. 180. (4) Where, on a prelimin- 
ary question as to her competency to 
testify, defendant objected to the in- 
troduction of testimony of a woman 
on the ground that she was his wife, 
the burden of proving the relation 
was on him. Mckarland v. State, 264 
S.W. 938, 165 Ark. 431. (5) In the ab- 
sence of confinement or an adjudica- 
tion aS an inSane person, the burden 
of showing the incompetency of a wit- 
ness on account of unsoundness of 
mind is on the one objecting on that 
ground. State v. Barker, 242 S.w. 
405, 294 Mo. 3038. 


Newman, 213 P. 
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ponderance of evidence,*® unless it already appears 
in the record.*° A witness is presumptively sane, 
nothing else appearing. 31 Where insanity of a per- 
manent character is shown, it is presumed to continue 
so as to render the witness incompetent.?? The fact 
that. a person has been adjudicated insane or mentally 
incompetent may be prima facie evidence of his in- 
competency as a witness.** Where a person has been 
found insane and is an inmate of an insane asylum, 
such facts afford prima facie evidence that he is of 
unsound mind within the meaning of a statute ex- 
cluding persons of unsound mind from capacity as 
witnesses** and operates to throw the burden of 
proving competency upon the party offering him.*® 
On the other hand, the discharge of the witness from 
an insane asylum after having been received therein, 
creates a presumption that he has regained his san- 
ity.2® So, where under the statute the discharge of 
a witness from an insane asylum to which he had 
been committed is authorized only upon the grounds 
of his recovery or of his improper commitment, it 
furnishes prima facie evidence that he is of sound 
mind or was improperly committed.?7 An insane 
person’s understanding and appreciation of the sanc- 


tity of an oath cannot be presumed, nor inferred as‘a 


matter of law, from the facts that such person cor- 
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rectly and intelligently answered several questions 
and that another person present thought or judged 
that she understood the nature of an oath.** That no 
insanity charge had ever been preferred against 
the witness, although he had lived his whole life in 
the vicinity of the crime, is evidence tending to re- 
fute a charge that the witness was of unsound mind 
and incompetent to testify.2® The fact that a plain- 
tiff specifies in his bill of particulars as to injuries 
that paranoia was occasioned does not establish his 
incompetency to testify.*° A child over fourteen is 
presumed to understand the nature and obligation 
of an oath,*! and to possess sufficient mental capacity 
to qualify ‘him as a witness;*? but such presumption 
does not arise in the case of a young child whose com- 
petency must be determined by * examination.** 
Where a witness testifies to a fact he-is presumed to 
speak from personal knowledge.4* » Proof of con- 
viction and sentence of an infamous erime in some ju- 
risdictions raises a presumption of incompetency.*® 


[§ 256] (3) Mode and Conduct of Examination— 
(a) In General, The competency or inecompetency 
of a witness may be made to appear by a voir dire ex- 
Aamination,*® which is said to be the better practice,*? 
or by outside evidence,*® or during the course of his 


29. People v. Stewart, 288 P. 57, 60, 
107 Cal.App. 757 [quot Cyc]; Johnston 
v. Frederick, 117 A. 768, 140 Md. 272; 
Batterton v. State, 107 S.W. 826, 52 
Tex.Cr. 381. 


[a] Evidence held insufficient.— 
(1) Evidence at the hearing by the 
court in the absence of a jury as to 
the competency of a witness offered 
by plaintiff did not show conclusively 
that the witness did not have sufii- 
cient capacity to testify, so that it 
was error to exclude her evidence. 
Johnston v. Frederick, 117 A. 768, 140 
Md. 272. (2) In a murder prosecution, 
evidence held insufficient to establish 
a common-law marriage between the 
witness and defendant so as to render 
the witness incompetent to testify. 
Nichols v. State, 298 P. 886, 50 Okl.Cr. 
409. 


30. People v. Stewart, 288 P. 57, 
107 Cal.App. 757. 


81. Cole v. Barber, 82 A. 129, 33 R. 
I. 414; State v. Hoke, 84 S.E. 1054, 
76 W.Va. 36. 


[a] Witness who has been exam- 
ined on interrogatories by commission 
is prima facie mentally competent 
to testify; and evidence. afterward 
taken tending to show that he was in- 
sane when examined is for the con- 
sideration of the jury, and not for the 
court, there being also testimony in 
favor of sanity. Gainesville v. Cald- 
well, 7 S.E. 99, 81 Ga. 76. 


32. Armstrong v. Timmons, 3 Del. 
343; State v. Hayward, 65 N.W. 63, 
62 Minn. 474. 


83. State v. Alberts, 202 N.W. 519, 
199 Iowa 815; Hoyt) v. Adee, 3 Lans. 
CNY.) 0273. 


[a] Inquisition of lunacy found 
against one is prima facie evidence 
of his incompetency as a witness, and 
unless it be overcome by evidence of 
his sanity he should not be permitted 
to testify, even as against one not a 
party to the proceedings in lunacy. 
Hoyt v. Adee, 3 Lans. (N.Y.) 173. 


[b] Adjudication under writ de lu- 
natico inquirendo is merely prima fa- 
cie proof of disqualification of a par- 


ty to testify as witness in his own 
behalf and subject to rebuttal. Eck- 
man v. Wood, 154 A. 862, 108 N.J.Law 
105. 

342) sPittsburech;, sete: RreaCon ova 


Thompson, 782 7 20207 627 TCs AS 1333; 
State v. Herring, 188 S.W. 169, 268 Mo. 


514; Downing v. State, 20 S.W.(2d) 
202) 003 "Rex .Cri235- 
So. veittsbureh, — ebe., (Ra eCO. 6 vs 


Thompson, —82)'B.: 720,°27 > GG: A. 7333; 
State v. Herring, 188 S.W. 169, 268 Mo. 
514; Downing v. State, 20 S.W.(2d) 
202, 113 Tex.Cr. 235; Billups v. Gal- 
lant, (Tex.Civ.App.) 87 S.W.(2d) 770. 


36. State v. Sullivan, 105 So. 631, 
159° La. 589. 

87. Clements v. McGinn, 33 P. 923, 
99 Cal. xvii. 

388. Maler v. Hill, 
285 S.W. 638. 


(Tex.Civ.App.) 


39. State v. Hardung, 297 P. 167, 
161 Wash. 379. 

40. Cole v. Barber, 82 A. 129, 33 
R.I. 414. 


41. Sanders v. State, 296 S.W. 70, 
175 Ark. 61; Wakin v. Wakin, 180 S. 
W. 471, 119 Ark. 509; People v. Har- 
rison, -123) P.1 200; 18 Cal. App. 288; 
Oliver v. Com., 77 ‘Va. 590. 


42. Flanagin v. State, 25 Ark. 92; 
People v. Bernal, 10 Cal. 66; Den v. 
Vancleve, 5 N.J.Law 589; Douglass v. 
State, 165 S.W. 933, 73 Tex.Cr.> 385. 
See People v. Tomczak, 231 N.W. 63, 
250 Mich. 679 (girls in their teens, 
neither insane, imbeciles, nor idiots, 
although previously adjudged feeble- 
minded, could testify in a prosecution 
for keeping a bawdy house without 
preliminary examination regarding 
their mental competency). 


43. See supra § 122. 
44. Engle v. Finch, 140 S.E. 632, 
37 Ga.App. 389 [conforming to 139 


S.E. 868]; Ross v. State, 36 N.E. 167, 
9 Ind.App. 35. 


45. State v. Clark, 56 P. 767, 60 
Kan. 450. 
46. U.S.—District of Columbia v. 


Armes, 2 S.Ct. 840, 107 U.S. 519, 27 L. 


Ed. 618; Wright v. Southern Express 
CO. 80 2B. £855 


Cal.—People v. Anderson, 26 Cal. 
129; People v. Monks, (App.) 24 P. 
(2d) 508; People v. Stewart, 288 P. 
57, 60, 107 Cal.App. 757 [quot Cye]. 


Ga.—Dowdy v. Watson, 41 S.E. 266, 
115 Ga. 42; Hoxie v. State, 39 S.E. 944, 
114 Ga. 19. 


Iowa.—State v. Albérts, 202 N.W. 
519, 199 Iowa 815; State v. Beckner, 
198 N.W. 6438, 197 Iowa 1252; James 
Scanning 148 N.W, 1029, 168 Iowa 


Ky.—Frazier v. Commonwealth, 49 
S.W.(2d) 554, 243 Ky. 686; Owen v. 
Commonwealth, 204 S.W. 162, 181 Ky. 
257; Covington v. O’Meara, 119 S.W. 
VS7, 133 Key. 762° 


Tex.—Nations v. State, 237 S.W. 570, 
B41, 91 Tex:Cra112) [citrCye]: 


Per Sms ee v. Hill, 5 Cox GC. 
Can.—Steinberg v. Rex, [1931] 4 
Dom.L.R. 8. 


[a] Questions held proper.—It 
was proper to question a member of 
a firm of contractors whether he 
guaranteed that the work to be done 
by his firm on a ship under a written 
contract would not leak to test his 
familiarity with the contract, al- 
though not to show its contents. U. 
S. Fidelity, etc, Co. v. Damskibsak- 
iepersne nek Habil, 35 So. 344, 138 Ala. 
o . 


47. State v. Alberts, 202 N.W. 519, 
199 Iowa 815. 


4%. Cal.—People v. Anderson, 26 
Cal. 129; Péople v. Stewart, 288 P. 
5d) 60, 107 Cal.App. 757 [quot Cyc. 

Ga.—Dowdy v. Watson, 41 S.E. 266, 
115 Ga. 42. 


Idaho.—State v. Simes, 85 P. 914, 
12 Idaho 310, 9 Ann.Cas. 1216. 


Iowa.—State v. Beckner, 198 N.W. 
643, 197 Iowa 1252; James v. Fairall, 
148 N.W. 1029, 168 Iowa 427. 


Ky.—Hale v. Commonwealth, 244 S. 
Ws (78) SPOCR akey? aids Covington v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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own testimony,*® and from his appearance, conduct, 
and speech,®° or, in a proper ease, by cross-examina- 
tion.®! The age of a witness, while not controlling, is 
a vital factor in determining competency.®? It is the 
right of the party against whom a witness is called to 
have him put on his voir dire,®* and to question him 
in order to test his ecompetency;°* but if he elects so 
to examine the witness, he is concluded by the testi- 
mony of the witness unless such testimony leaves the 
question of competency in doubt.°> Where the objec- 
tion to the competency of a witness arises from his 
own examination, he may be further interrogated as 
to facts tending to remove the objection, although the 
testimony might, on other grounds, be inadmissible.®°® 


O’Meara, 119 S.W. 187, 138 Ky. 762. 


N.Y.—City of Binghamton v. Taft, 
211 N.Y.S. 683, 125 Misc. 411. 


Rea ail ae v. Koppee, 5 Heisk. 


Tex.—Nations v. State, 237 S.W. 
BOs bie OL UPextGr.4 1.2) [icity Gye]: 


[a] TIllustration.—Where an offer 
of a witness is objected to on the 
ground of insanity, the competency of 
the witness may be determined from 
what may be said of his mental condi- 
tion by others. Nations v. State, 237 
S.W. 570, 91. Tex.Cr. 112. 


[b] Evidence held admissible.— 
(1) In a prosecution for rape, evi- 
dence as to insane delusions of prose- 
cutrix’s mother and as to false ac- 
eusations against a person other than 
defendant, made to extort money from 
him, is admissible for the purpose of 
testing the mother’s competency. 
Battles v. State, 109 S.W. 195, 53 Tex. 
Cr. 202. (2) In determining whether 
a child offered as a witness had the 
ability to receive true impressions of 
the facts, the testimony given at the 
preliminary examination, which was 
less remote from the time of the hap- 
pening of the events described, is a 
better indication of whether the wit- 
ness had received true impressions 
than his testimony at the trial some 
months later. People v. Delaney, 199 
P. $96, 52 Cal.App. 765. 


lc] Record of divorce.—(1) In an 
action against plaintiff’s father-in- 
jaw for alienation of plaintiff’s wife’s 
affections, where defendant, to make 
plaintift’s former wife competent, had 
to show her divorce, refusal to permit 
him to read the judgment of her di- 
vorce is erroneous. Willey v. How- 
ell, 1823 S.W. 619, 168 Ky. 466. (2) In 
a prosecution for murder of defend- 
ant’s wife’s sister, the introduction in 
evidence of a decree of divorce, ob- 
tained by defendant’s wife after the 
killing to show her competency as a 
witness, is not error. Davis v. State, 
258 S.W. 188, 96 Tex.Cr. 447. 


[d] Evidence held inadmissible.— 
Where a court of equity has ordered 
issues to be sent to a jury ‘“‘to be tried 
upon evidence as now taken,” the rec- 
ord of a suit at law brought by plain- 
tiffs to recover the same premises in 
controversy, not a part of the evi- 
dence taken before the order, is inad- 
missible to show the competency of 
one of defendant’s witnesses. Bell 
v. Woodward, 47 N.H. 529. 


49. Cal.—People v. Walker, 296 P. 
692, 112 Cal.App. 146; People v. Stew- 
art, 288 ‘PR. 57, 60, 107 Cal.App. 757 
[quot Cyc]; People v. Elroy, 271 P. 
346, 94 Cal.App. 355. 


Ga.—Bell v. State, 138 S.E. 238, 164 
Ga. 292. 


Kan.—State v. Douglas, 37 P. 172, 
53 Kan. 669. 


Ky.—Covington v. O’Meara, 119 S. 


WITNESSES 


W. 187, 133 Ky..762. 

N.Y.—Abbott v. Doughan, 97 N.E. 
599, 204 N.Y. 223. 

Ohio.—Hathaway v. Farley, 22 Ohio 
Cir.Ct.N.S. 462. 


Pa.—Commonwealth vy. Carey, 161 
A. 410, 105 Pa.Super. 362. 
See Robinson y. Dana, 16 Vt. 474 


(it has been held that evidence other 
than that of the proposed witness is 
necessary to prove incompetency by 
reason of lack of mental capacity). 


[a] Bule.applied.—(1) It is not er- 
ror for the trial court to permit a wit- 
ness to testify without voir dire ex- 
amination over an objection to incom- 
petency, if it appears from all the 
evidence given at the trial that the 
witness was competent. State v. 
Newman, 213 P. 805, 66 Mont. 180. 
(2) Although the wife of a party is 
not competent to testify unless she is 
the agent of her husband, or has a 
joint interest in the action, a party 
can offer his wife as a witness and 
have her examined as to her compe- 
tency, and it is not error to permit 
preliminary questions and answers to 
determine whether or not she acted 
as her husband’s agent. Wade v. 
Sumner, 120 P. 1011, 30 Okl. 784. (3) 
Where the evidence showed that a wife 
separated from her husband nearly 
forty years before the trial of a suit 
to conftest the will of the husband, 
and that both remarried, and in her 
testimony she spoke of a proceeding 
in which he obtained a divorce, the 
evidence showed a divorce, rendering 
her a competent witness. SBerst v. 
Moxom, 1388 S.W. 74, 157 Mo.App. 342. 


50. Oliver v. U. S., 267 F. 544; Mc- 
Kinstry v. City of Tuscaloosa, 54 So. 
629, 172 Ala. 344: Hale v. Common- 
wealth, 244 S.W. 78, 196 Ky. 44: City 
of Covington v. O’Meara, 119 S.W. 187, 
183 Ky. 762; State v. Prokosch, 187 
N.W. 971, 152 Minn. 86. 


51. People v. Peet, 288 P. 44, 108 
Cal.App. 775. 


52. Helminiak v. Przekurat, 198 N. 
W. 746, 184 Wis. 417. 


538. Brown v. State, 24 Ark. 620; 
People v. Stewart, 288 P. 57, 60, 107 
Cal.App. 757 [quot Cyc]; State v. 
Comeaux, (7 So. 489, 142 La. 651; See- 
ley v. Engell, 13 N.Y. 542 [rev 17 
Barb. 530]. 


54. Cal.—People v. Stewart, 288 P. 
57, 60, 107 Cal.App. 257 [quot Cye]. 


Minn.—Lautenschlager v. Hunter, 


22 Minn. 267. 
Miss.—White v. State, 52 Miss. 216. 


Mo.—State v. Miller, 137 S.W. 887, 
234 Mo. 588. 

N.Y.—Woodworth v. Brooklyn Bl. 
Rio, 48 IN.Y.S. 80; 22 App. Div. 501. 


N.C.—Wm. M. Lloyd Co. v. Poyth- 
ress, 116 S.B. 584, 185 N.C. 180. 


(70.C. di} 189 


If the incompetency of a witness is proved by other 
testimony, the witness is incompetent to explain it 
away;°’ but if a party seeks to prove incompetency 
by outside evidence and fails because his evidence is 
rejected as inadmissible, he may still resort to a voir 
dire examination.°® 
mining by examination the competency of a witness is 
a matter for the sound discretion of the court.°® 
examination of a witness as to his competency must 
he had in open court~in the presence of the party 
against whom he is ealled and his counsel,®® and 
may be in or out of the presence of the jury,® and it 
is within the diseretion of the court to examine a pro- 
posed witness itself on voir dire,®? or to permit coun- 


The mode of eliciting and deter- 


The 


[a] Thus, when the trial judge 
has satisfied himself of the compe- 
tency of a proffered witness of ten- 
der years, defendant has the right to 
examine him further on fhe same sub- 


ject. Rowe v. State, 98 So. 613, 87 
Fla. 17. 
[b] Competency of testimony dis- 


tinguished.-—An adversary is entitled 
to ask a witness preliminary ques- 
tions to determine his competency, 
but, with a few exceptions, not to de- 
termine in advance the competency of 
the testimony about to be given. 
oe v. Miller, 137 S.W. 887, 234 Mo. 
588. 

55. People v. ‘Anderson, 26 Cal. 
129; State v. Riddell, 96 A. 531, 38 
R.T. 506 [rearg den 97 A. 15]. 


[a] Rule applied.—Where accused 
made no objection that the witness 
offered was an atheist until after he 
had been sworn, and\then on examina- 
tion the witness stated that he believ- 
ed in God, the refusal of the court to 
exclude the witness, accused not re- 
questing that he be required to affirm, 
was not error. State v. Riddell, 96 A. 
531, 38 R.1. 506 [rearg den 97 A. 15]. 


56. 11 La.Ann. 
430. 


57. Dowdy v. Watson, 41 S.E. 266, 
115 Ga. 42. 


[a] Disproving marriage—A wo- 
man offered as a witness, and object- 
ed to on the ground that she is the 
wife of the party calling her, cannot 
be examined to disprove the marriage, 
when there is sufficient evidence ali- 
unde before the court to raise a pre- 
sumption of marriage. Rose v. Niles, 
20 &.Cas.No. 12,050, Abb.Adm. 411. 


58. People v. Anderson, 26 Cal. 129. 


59. State v. Orlando, 163 A. 256, 
115 Conn. 672; Williams v. State, 12 
Tex.App. 127. 


[a] Rule applied.—(1) The extent 
of examination upon a child’s qualifi- 
cations to testify rests largely in the 
court’s discretion, and the court may 
stop further examination and cause 
oath to be administered, if, on its own 
examination or that of counsel, it 
reaches the conclusion on reasonably 
adequate examination that the child 
is qualified. State v. Orlando, 163 A. 
256, 115 Conn. 672. (2) The trial 
court’s exclusion of a question ad- 
dressed to a child as to the difference 
between right and wrong was not er- 
ror in an examination to determine 
whether the child was qualified to tes- 
tify. State v. Orlando, supra. 


60. State v. Morea, 2 Ala. 275. 


61. People v. Monks, (Cal.App.) 24 
P.(2da) 508; People v. Harrison, 123 
P7200, 8). CaleADpanoss. 


State v. Taylor, 


__62. Simmons y. State, 48 So. 606, 
158 Ala. 8; People v. Harrison, 123 
Pie2 001 8eCaleApp: 289: 
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sel to examine the witness;** but the examination 
must‘be adequate to bring out the competency or in- 
competency,®* and where the court’s examination 
is too brief to disclose the incompetence, counsel has 


a right to examine the witness.*® 


examined on his voir dire may refuse to answer as to 
any fact which is referable to the jury only unless 
his answer is allowed to go to the jury as testimony.®® 
The examination should be made with special refer- 
ence to the scope of the subject matter about which 


the proposed witness is to testify.®7 


in a prosecution for bigamy has stated that she is de- 
fendant’s wife the state may ask her whether she is 
the person whom defendant married at a particular 
time in order to show that her marriage to defendant 
Where there is a wide difference 
of opinion among witnesses as to the value of certain 
property, it is proper for the trial judge to subject 
the witnesses to a searching examination as to their 
competency, to enable the jury to judge of the value 
Where a witness who has tes- 
tified in part has been declared incompetent, and the 
jury instructed to disregard his testimony, a refusal 
to permit the witness to be further examined is not 


was not lawful.®§ 


of their evidence.®® 


error.’° 


[§ 257] (b) Religious Beliefs and Obligation of 
Oath. A witness’ disbelief in the existence of a Su- 
preme Being may be shown by evidence of declara- 


63. Simmons y. State, 48 So. 606, 
158 Ala. 8. 


[a] Thus it is within the discre- 
tion of the court to allow counsel for 
the state to examine a child twelve 
years of age as to his religious ‘train- 
ing, to determine his understanding 
of the obligation of an oath. Sim- 
mons v. State, 48 So. 606, 158 Ala. 8. 


64. Gaines v. State, 26 S.E. 760. 
99 Ga. 708. 


65. People v. Delaney, 199 P. 896, 
52 Cal.App. 765. 


66. Bailey v. Barnelly, 23 Ga. 582. 


67. State v. Simes, 85 P. 914, 12 
Idaho 310, 9 Ann.Cas. 1216. 


68, Salter v.' State,’ 9 So. 550, 92 
Ala. 68. 

69. Keith v. Wells, ek ts. deel 
Colo. 321. 

70. Schaff v. Coyle, 249 P. 947, 121 
-Okl. 228. 

71. Ark.—Mueller v. Coffman, 200 


S.W. 136, 132 Ark. 45. 


Conn.—Beardsly v. Foot, 2 ; Root 
895: Bow v. Parsons, 1 Root 480. 


Del.—Knowles v. Knowles, 100 A. 
569, 29 Del. 458; State v. Townsend, 
2 Del. 543. 


Ill.—Central Military Tract R. Co. 
v. Rockafellow, 17 Ill. 641. 


Me.—Smith v. Coffin, 18 Me. 157. 


Mass.—Thurston v. Whitney, 2 
Cush. 104. 


Tenn.—Anderson vy. Maberry 2 
sia! sk, 653; Harrell v. State, 1 Head 
125. 


Vt.—Seott v. Hooper, 14 Vt. 535. 


[a] Tllustrations.—(1) Verse of an 
atheistic trend, written by a witness, 
is competent to show that such a wit- 
ness was incompetent under Const. 
art 19 § 1. Mueller v. Coffman, 200 
S.W. 136, 132 Ark. 45. (2) Where the 
competency of plaintiff in a divorce 
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A party who is 


Where a witness 


er.5 


wy > 
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tions made by him;"! but in rebuttal it may be shown 
that the witness’ statements were misunderstood,‘? or 
that his views have changed,’* and the witness may 
be allowed to state that he has changed his views and 
become a believer,’* although the contrary has been 
held.7> A person offered as a witness cannot be com- 
pelled to divulge his opinions on religious matters,‘® 
but he may be allowed to explain them.** 
statute authorizing inquiry into religious beliefs as 
affecting competency, individual acts of the witness 
cannot be inquired into as to their significance from 
a religious standpoint.*§ 
is offered as a witness, an examination into his re- 
ligious training is proper as bearing on, although not 
decisive as to, his intelligence.’® 
a witness’ understanding of the import of an oath are 
allowable or not in the discretion of the court.*° 
Where a witness on his voir dire examination states 
that he believes in the sanctity of an oath, a ques- 
tion whether he, at a specified time and place, stated 
that an oath did not amount to anything is improp- 


Under a 


In“the case of a child who 


Questions testing 


[§ 258] (c) Conviction of Crime, and Pardon. 
wAs.a general rule the competency or incompetency of 


a witness on account of a former conviction of crime 


case was objected to on the ground 
that he did not believe in a Supreme 
Being and in a “future state,” defend- 
ant was entitled to show by testimo- 
ny of persons, who had heard declara- 
tions of plaintiff respecting his dis- 
beliefs, that he was disqualified as a 
witness. Knowles v. Knowles, 100 A. 
569, 29 Del. 458 (evidence held not 
to show a disbelief on the part of 
plaintiff in a Supreme Being and a fu- 
ture state of rewards and punishment 
which would disqualify him as a wit- 
ness). 


72, Harrell | 
(Tenn.) 125. 


73. Farrell v. State, 163 S.W. 768, 
Til Ark. 180. 


Yh AO, v. White, 28 F.Cas.No. 
16,685, 2 Waskow 29; Central Mili- 
tary, Tract ReICon we Rockafellow, i 
TiLe5 41; 


75. State v. Townsend, 2 Del. 543; 
ose. v. Wyman, Thach.Cr. (Mass.) 


76. Kernandez v. 
16 Ariz. 269; Dedric v. Hopson, 17 N. 
W. 772, 62 Iowa 562 [foll Searcy v. 
Miller, 10 N.W. 912, 57 Iowa 613]; 
Com. v. Smith, 2 Gray (Mass.) 516, 
61 Am.D. 478 [foll Com. v. Burke, 16 
Gray (Mass.) 33]; Com. v. Batcheld- 
er., Thach.Cr. U@Mass,), 191: ..Rexav. 
Taylor, Peake 14, 170 Reprint 62. 


7722. Sit v.! White, 28% BYGals. No} 
16/675," 5 Granch § CiC! =38% “Airnd’ vi 
Amling, 53 Md. 192; McFadden v. 
Com., 23 Pa. 12, 62 Am.D. 308; Har- 
rell vy. State, 1 Head (Tenn.) 125. 


78. Bugee v. State, 126 S.E. 471, 
159 Ga. 604. 


v. State, 1 Head 


State, 144 P. 640, 


79. State v. King, 91 N.W. 768, 117 
Iowa 484. 

so. State v. Dowell, 276 P. 39, 47 
Idaho 457, 68 A.L.R. 1061. 

81. State v. Dlugozima, 74 A. 1086, 
23 Del. 151. 

82. U.S.—U. S. v. Sims, 161 F. 1008. 


must be determined upon the record of that con- 
viction before a court of competent jurisdiction and 
on that record only,*? or by a duly authenticated 


Ark.—Turner v. State, 139 S.W. 
1124, 100 Ark. 199; Vance v. State, 68 
SOW. 37, 70 Ark: 272 ‘[foll’ Thrash *v; 
State, 96 S.W. 360, 79 Ark. 347]; Scott 
v. State, 4 S.W. 750, 49 Ark. 156. 


Ind.T.—James v. U. S., 104 S.W. 607, 
7 Ind.T, 250 [aff 170 949, 96 C.C.A. 
Meth ap Us S:5, 82 Swe 921, 5 Ind. 


Me.—State v. Damery, 48 Me. 327. 


Md.—Clarke’s Lessee vy. Hatt’ 2 
Harr.&M. 378. 


Mass.—Com., v. Green, 17 Mass. 515. 


N.Y.—People v. Whipple, 
707. 


Okl.—Hawkins v. United States, 108 
P7561, 3;OKN Cr 651. 


S.C.—State v. Griffin, 
LOOT SCS sue 


Tenn.—Moore v. State, 33 S.W. 1046, 
96 Tenn. 209; Boyd v. State, 29 S.W. 
901, 94 Tenn. 505. 


Tex.—Gulf, etc., R. Co. v. Johnson, 
81 S.W. 4, 98 Tex. 76 [rev (Civ.App.) 
77 S.W. 648]; Bowles v. Bryan, (Civ. 
App.) 277 S.W. 760; Spann v. State, 32 
S.W.(2d) 455, 116 Tex.Cr. 268; Davis 
v. State, 25 S.W.(2d) 328, 114 Tex.Cr. 
364; Duffield v. State, 8 S.w. (2d) 186, 
110 Tex.Cr. 296; Sipanek v. State, 272 
S.W. 141, 100 Tex.Cr, 489; Baxter v. 
State, 194 S.W. 1107, 81 Tex.Cr. 234; 
Daly v. State, 162 S,W. 1152, 72 Tex. 
Cr. 532; ,.Deckard v. State, 123 Siw, 
ADT. Sues Cox NG Keio s Grabill v. State, 
(Cr.) 97 S.W. 1046; Bratton v. State, 
31 S.W. 379, 34 Tex.Cr. 477; White v. 
State, 26 SW. 72, 33 Tex.Cr. 177. 


W.Va.—Belcher Vii Kings 1238) VSiE 
398; 96 W.Va. 562. 


Eng.—Rex v. Inhabitants of Cas- 
bet Carainten, 8 East 77, 103 Reprint 


[a] Affidavit that the state’s chicf 
witness had some eight years before 
the trial stolen chickens from affiant 
was not such proof of conyiction of 
crime as to render such: witness in- 


84 S.E. 876, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


9 Cow. 


pt Prine 
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copy,** or the absence of the records properly ac-. 
counted for,** and oral proof of conviction is insuffi- 
cient when objected to,°° and a witness is properly al- 
lowed to testify, where no record proof of conviction 
is offered, even though he testifies that he has been 
convicted of a felony;*® but failure to object is a 
waiver of the requirement of record proof.*? The re- 
fusal of a witness to tell whether he had ever been 
convicted of a felony was not sufficient predicate for 
an objection of incompeteney as an unpardoned con- 
vict.8§ Where the only evidence of a witness’ convie- 
tion of crime is his own admission and he further 
states that he has been pardoned he is properly allow- 
ed to testify ;8® and where, in an attempt to show by 
parol testimony the disqualification of the witness, it 
is shown that he has been pardoned, the right to de- 
mand record proof of the pardon is waived.®® If the 


competent. State y. Griffin, 84 S.E. 


876, 100 S.C. 331. 


[b] Unauthenticated record.—The 
court properly refused to disqualify 
a witness as an alleged unpardoned 
convict, where the record of convic- 
tion was not correctly authenticated. 
Spann v. State, 32 S.W.(2d) 455, 116 
Tex.Cr. 268. 


{[c] Conviction in foreign juris- 
diction.—(1) The best evidence of the 
conviction of a felony in a foreign 
State of one offered as a witness is 
a copy of the indictment and judg- 
ment of conviction, properly certified, 
with a copy of the laws of that state 
showing that the acts constitute a 
felony. Goldstein v. State, 171 S.W. 
709, 75 Tex.Cr. 390. (2) Evidence of 
the incarcerativn in a penitentiary in 
a foreign state of a witness who had 
testified against accused in a prior 
trial, without proof of the offense of 
which he had been convicted, is insuf- 
ficient to show his disqualification. 
Goldstein v. State, supra. 


[d] Identity of person convicted. 
—wWhere, to sustain an objection that 
a witness for the state named R W 
had been hitherto convicted of grand 
larceny, defendant offered the record 
of the conviction of one R B, and W 
testified that he had never been known 
by the name of B, and another witness 
testified that he was not certain that 
W ever went by the name of B, but 
that witness had heard him called B 
several times, the objection was prop- 
erly overruled. State v. Rose, 4 S.W. 
733, 92 Mo. 201. 


[e} Admission of record not er- 
roneous.—Permitting judgment of 
conviction to be offered in evidence is 
not error, where, upon production of a 
pardon, the witness was permitted to 
testify and neither judgment nor par- 
don was read to the jury. Wolnitzek 
v. Lewis, (Tex.Civ.App.) 188 S.W. 819 
[error refused]. 


[f] Offer to produce.—A witness 
convicted of a felony would be dis- 
qualified if presented as a witness, 
where the attorney had a record of the 
conviction present and offered to pro- 
duce it. Boykin v. State Highway De- 
partment of South Carolina, 169 S.E. 
173, 169 S.C. 432. 


83. Hawkins v. United States, 108 
P. 561, 3 Okl.Cr. 651; Belcher v. King, 
123 S.E. 398, 96 W.Va. 562. 


84. White v. State, 26 S.W. 72, 33 
Mex .Cra 'U7, 


85. Jones v. State, 36 S.W.(2d) 736, 
117 Tex.Cr. 8; Duffield v. State, 8 S.W. 
(2d) 186, 110 Tex.Cr. 296; Watts v. 
State, 148 S.W. 310;.67 Tex.Cr. 4; 
White v. State, 26 S.W. 72, 33 Tex.Cr. 
177; Belcher v. King, 123 S.H. 398, 96 


‘ 
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competent.°? 


W.Va. 562. 


[a] Thus, where it appeared that a 
witness had not been arrested within 
the last thirty years, it was not error 
to sustain an objection to a question 
as to whether the witness had ever 
served a term on the poor farm. 
teat v. State, 123 S.W. 417, 57 Tex. 

r. 359. 


86. Bowles v. Bryan, (Tex.Civ. 
App.) 277 S.W. 760; Smiley v. State, 
189 S.W. 482, 80 Tex.Cr. 280; Perry 
v. State, 155 S.W. 263, 69 Tex.Cr. 644; 
pike v. State, 26 S.W. 72, 33 Tex.Cr. 


87. Jones v. State, 36 S.W.(2d) 736, 
117 Tex.Cr. 8; Brown vy. State, 274 S. 
W. 588, 101 Tex.Cr.. 63; Corzine v. 


State, 226 S.W. 686, 88 Tex.Cr. 340; 
Matthews v. State, 163 S.W. 723, 72 
Tex.Cr. 654; Price v., State, 147 S.W. 
243, 66 Tex.Cr. 400; White v. State, 
26 S.W. “72, 33. Tex.Cr. .177;. Belcher 
v. King, 123 S.E. 398, 96 W.Va. 562. 


88. Fridge v. State, 233 S.W. 979, 
90) “Rex: Cry. io. 


89. Howser v. Com., 51 Pa, 332; 
State v. Anderson, 24 S.C. 109; Belch- 
oF aie Kine. avs Ss. 393, 96° W-Va- 
oO . 

90. Marshall v. State, 200 S.W. 836, 
82 Tex.Cr. 628. 


91. State v. Anderson, 24 S.C. 109; 
International & G. N. Ry. Co. v. Ash, 
(Tex.Civ.App.) 204 S.W. 668 [dism f 
w jl; Pearson v. State, (Tex.Cr.) 57 
S.W.(2d) 841; Brown v. State, 274 S. 
W. 588, 101 Tex.Cr. 63; Sipanek v. 
State, 272 S.W. 141, 100 Tex.Cr. 489; 
Mayes v. State, 222 S.W. 571, 87 Tex. 


Cr. 512; Thompson y. State, 205 S.W. 
988, 84 Tex.Cr. 148; Baker v. State, 
187 S.W. 949, 79 Tex.Cr. 510; Cooper 


v. State, 7 Tex.App. 194; Belcher v. 
King, 123 S.E. 398, 96 W.Va. 562. 


[a] Pardon will not be presumed 
from the witness being at liberty be- 
fore the expiration of his term. 
Schell v. State, 2 Tex.App. 30. 


[b] Clerical errors.—In a prosecu- 
tion for burglary, objection to the 
testimony of a witness on the ground 
that he was an unpardoned convict 
was properly overruled where it was 
shown that the witness was pardon- 
ed, and*that a variance in the pardon 
introduced in evidence was merely a 
clerical error and fully explained. 
Peas Me State, 275 S.W. 1029, 101 Tex. 

r. 352. 


[ec] Sufficiency of pardon.—A gov- 
ernor’s proclamation, granting a con- 
vict a full pardon, shows him to be 
a competent witness, notwithstanding 
the failure of the pardon to state the 
year of conviction, where he testified 
on his voir dire examination that he 
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incompetency of the witness is established by proof 
of his conviction, the pardon itself or record evidence 
thereof must be introduced in order to render him 
A telegram satisfying the judge that 
the witness had been pardoned has been held to jus- 
tify his admission as a witness. 
produces a pardon bearing the same name as that of 
the witness, and testifies that he received the pardon 
and accepted it, the proof of identity of the witness 
with the person pardoned is sufficient.°° 
statute disqualifying a witness for perjury, the ad- 
mission of the parole or pardon is sufficient to es- 
tablish the conviction without the record thereof be- 
ing introduced.®* 


[§ 259] (4) Determination as to Competency. 
The competency of a witness is for the court to 
determine in the exercise of its sound discretion,®® 


Where a witness 


Under a 


had been convicted in the county spec- 

ified in the pardon only one time. 

een v. State, 237 S.W. 298, 90 Tex. 
COs 


92. Pablo v. U. S., 242 F. 905, 155 
CCA. 493. 


93. Thompson vy. United States, 202 
.. 401, 120 CCA. 575, 47 5. RaAINIS: 
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94. Blakely v. Bearden, 281 P. 952, 
1392 OT, 237. 


95. Ala.—McKinstry v. City of 
Tuscaloosa, 54 So. 629, 172 Ala. 344; 
Birmingham R., etc., Co. v. Jung, 49 
So. 434, 161 Ala. 461, 18 Ann.Cas. 557; 
Jackson v. State, 53 Ala. 472; Ste- 
gga v. State, 86 So. 111, 17 Ala.App: 
3) . 

Ariz.—Hadley v. State, 212 P._ 458, 
25 Ariz, 23; Fernandez v. State, 144 
P. 640, 16 Ariz. 269. 


Ark.—Sanders v. State, 296 S.W. 70, 
175 Ark. 61; Paxton v. State, 170 S.W. 
80, 114 Ark. 3938, Ann.Cas.1916A 1239. 


Cal.—People v. Nagy, 248 P. 906, 
199 Cal. 235; In re Mazuran, 263 P. 
339, 88 Cal.App. 272; People. v. De- 
laney, 199 P. 896, 52 Cal.App. 765; 
People v. Tyree, 132 P. 784, 21 Cal. 
App. 701; People v. Harrison, 123 P. 
200, 18 Cal.App. 288. 


Conn.—Holcomb  v. 
Conn. 177. 


Ga.—Bell v. State, 138 S.E. 238, 164 
Ga. 292; Goodson v. State, 132 S.E. 
899, 162 Ga.-178; Reece v. State, 116 
S.H. 631, 155 Ga, 350; Frasier v. State, 
85 °S.By 124, 143 "Gal 3222. "Teems sv. 
State, 81 S.E. 202, 141 Ga. 493; Cen- 
tral Georgia Power Co. v. Cornwell, 
76 S.B. 387, 139 Ga. 1, Ann.Cas.1914A 
880; Dowdy v. Watson, 41 S.H. 266, 
115, Ga. 42. 


Idaho.—State v. Muguerza, 268 P. 1, 
46 Idaho 456; State v. Cosler, 228 P. 
277, 39 Idaho 519. 


J1l.—People y. Enright, 99 N.B. 936, 
256 Ill. 221, Ann.Cas.1913E 318; Hoch 
v. People, 76 N.E. 356, 219 Tll. 265, 109 
Am.S.R. 327; Kelly v. People, 29 Ill. 
aa See Ross v. Ross, 204 Ilil.App. 


Ind.—Duncan v. Welty, 20 Ind. 44; 
Pennsylvania R. Co. v. Hough, 161 N. 
BH. 705, 88 Ind.App. 601; Indiana 
Farmers’ Live Stock Ins. Co. v. Byr- 
kett, 36 N.E. 779, 9 Ind.App. 443. 


Iowa.—State v. Patrick, 207 N.W. 
393, 201 Iowa 368; State v. Alberts, 
202 N.W. 519, 199 Towa 815; State 
v. Beckner, 198 N.W. 6438, 197 Iowa 
1252; James v. Fairall, 148 N.W. 1029, 
168 Iowa 427. 


Kan.—State v. Wright, 247 P. 635, 
121 Kan. 507. 


Holcomb, 28 
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and not for the jury,®® although where the ques- 
tion of competency depends upon disputed facts 
the court may submit the facts to the jury and obtain 
The competency is to be 


their opinion thereon.®7 


Ky.—Owen v. Commonwealth, 204 
Saw?162, 181 Ky. 2573; City. of Cov- 
ington v. O’Meara, 119 S.W. 187, 133 
Ky: 62. 

La.—State v. Lee, 54 So. 356, 127 
La. 1077. 

Me.—Jackson v. Jones, 38 Me. 185. 


Mass.—Slotofski v. Boston Elevated 
Ry. Co., 102 N.H. 417, 215 Mass. 318; 
Com. v. Hills, 10 Cush. 530; Amory 
v. Fellowes, 5 Mass. 219. 


Minn.—State v. Barnard, 223 N.W. 
452,176 Minn. 349; State v. Prokosch, 
187 N.W. 971, 152 Minn. 86; Sprague 
v. Wisconsin Cent. R. Co., 116 N.W. 
104, 104 Minn. 58; Cleveland v. Rowe, 
109 N.W. 817, 99 Minn. 444. 


Mo.—State v. Whitsett, 134 S.W. 
555, 1.232) Mo. 5113, State. v. Wiither- 
spoon, 133 S.W. 323, 231 Mo. 706; 


Chouteau v. Searcy, 8 Mo. 733. 


Neb.—Davis v. State, 47 N.W. 854, 
31 Neb. 247. 


N.J.—State v. Martin, 132 A. 93, 102 
N.J.Law 388. 


N.M.—State v. Romero, 289 Peo, 
34 N.M. 494. 


N.Y.—Reynolds v. 
Hill 534. 


N.C.—Lanier v. Bryan, 114 S.E. 6, 
184 N.C. 235, 26 A.L.R. 1488; McLean 
v. Elliott, 72 N.C. 70; State v. 
44 N.C. 330. 


N.D.—State v. Werner, 112 N.W. 60, 
16 N.D. 838. 


Okl.—Western Nat. Life Ins. Co. v. 
Williamson-Halsell-Frazier Co., 131 P. 
691, 37 Okl. 213; Miller v. State, 295 
P. 403, 49 Okl.Cr. 133; Beard v. State, 
OS Gap pmOO te Ou LO Rl Cie POs DELyGer Ve 
State, 221 P. 787, 26 Okl.Cr. .69; Ad- 
ans ive State, tt4 PL 347. 5 OKLECr. 
347. 


Or.—State v. Leabo, 249 P. 363, 120 
Or. 160. 


Pa.—East Mt. Laffee Coal Co. v. 
Schuyler, 1 Walk. 342; Commonwealth 
Vaeaneyenlol An 410" £05 sea.super. 
362; Commonwealth v. Gray, 72 Pa. 
Super. 287; Commonwealth v. Myers, 
5 Pa.Dist.&Co. 410. 


S.C.—Charleston v. Haywood, 11 8S. 
C.L. 308. 


Tenn.—Roy v. Sanford, 
1159, 140 Tenn. 382. 


Tex.—El Paso Hlectric Co. v. White- 
nack, (CivzApp-) 929.7 “Siw. 258 “fat 
(Commn.App.) 1 S.W.(2d) 594]; Mal- 
ex v. Hill, (Civ.App.) 285 S.W. 638; 
O’Brien v. First State Bank & Trust 
Co. of Taylor, (Civ.App.) 241 S.W. 556; 
Chavez v. State, 296 S.W. 554, 107 Tex. 
Cr. 239; Hennington v. State, 274 S.W. 
599, 101 Tex.Cr. 12; French v. State, 
267 S.W. 494, 98 Tex.Cr. 578; Nations 
VP OLALe, Foe leew DO wot hex Cr, 192: 
Valdez v. State, 160 S.W. 341, 71 Tex. 
Cr. 487; Freasier v. State, (Cr.) 84 
S.W. 360. 


Vt.—State v. Stacy, 160 A. 257, 747, 
104 Vt. 379; Laferriere v. Gray, 160 
A. 270, 104 Vt. 366; Davis v. Raymond, 
152 A. 806, 103 Vt. 195; Chadwick v. 
Wiggin, 116 A. 74, 95 Vt. 515. 


Va.—Coleman v. Com., 25 Gratt. (66 
Va:)) 865,518 Am-‘R. 711. 


Wash.—State v. Priest, 232 P. 353, 
132 Wash. 580; Kalberg v. The Bon 
Marche, 117 P. 227, 64 Wash. 452. 
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W.Va.—State v. Hoke, 84 S.E. 1054, 
76 W.Va. 36; State v. Michael, 16 S.E. 
803, 37 W.Va. 565, 19 LRA. 605. 


Wis.—Leickem v. Babe, 208 N.W. 
462, 189 Wis. 602. 


[a] Question of law and fact.— 
(1) The question of competency, to 
be determined by the court, has been 
held to be a question of law (Common- 
wealth v. Carey, 161 A. 410, 105 Pa. 
Super. 362) (2) and a question of fact 
(Mitchell v. slivatae) 279 S.W: 1112, 103 
Pex. Crie92)). 


[b] ‘Testimony of sole witness.—A 
seduced girl’s qualifications to testify 
as the sole witness of the essential 
fact of intercourse with defendant 
should be estimated with great care. 
Ruocco v. Logiocco, 134 A. 738, 104 
Conn. 585. 


Competency of child see supra § 122. 


96. Jackson v. State, 53 Ala. 472; 
Bell v. State, 1388 S.E. 238, 164 Ga. 
292; Commonwealth v. Carey, 161 A. 
410, 105 Pa.Super. 362;.. Valdez v. 
State, 160 S.ws 3418 71 Tex.Cr. 487. 
See Ross v. Cae 204 Ill.App. 636. 
But see Conoway v. State, 156 S.E. 
664, 171 Ga. 782 (whether the witness 
is sane when testifying, although 
formerly adjudged insane, and wheth- 
er the occurrence testified to occurred 


during a lucid interval, held for the 
jury). 
97. Goodson v. State, 132 S.E. 899, 


162 Ga. 178; Dowdy v. Watson, 41 S.E. 
266, 115 Ga. 42; Moore v. State, 102 
S.H. 916, 25 Ga.App. 251; Spencer v. 
Trafford, 42 Md. 1; Hartford F. Ins. 
Co. v. Reynolds, 36 Mich. 502. 


[a] Evidence held to authorize 
submission to jury of the question 
whether the witness was the wife of 
defendant, and, if they found she was, 
to disregard her testimony. Goodson 
v. State, 132 S.H. 899, 162 Ga. 178. 


98. State v. Yates, 164 N.W. 798, 
181 Iowa 539. See Dowland v. Staley, 
201 Ill.App. 6. . 


99. Ala.—Puckett v. State, 105 So. 
211, 213 Ala. 383. 


Cal.—People v. Swist, 69 P. 223, 136 
Cal. 520; People v. Baldwin, 49 P. 186, 
117 Cal. 244; People v. Craig, 44 P. 
186, 111 Cal. 460; People v. Bernal, 
10 Cal. 66; People v. Delaney, 199 P. 
896, 52 Cal.App. 765; People v.:Hol- 
loway,-151.°P> 975," 28° Cal App. 214: 
People v. Hardin, 141 P. 1075, 24 Cal. 
App. 522. 


Ga.—Hicks v. State, 31 S.E. 579, 105 
Ga. 627; Moore v. State, 5 SE. Si, 
Sere 498: Peterson v. State, 47 Ga. 


Ill.—Epstein v. Berkowsky, 64 Ill. 
App. 498. 


Ind.—Taylor v. McGrath, 36 N.E. 
163, 9 Ind.App. 30. 


Iowa.—State v. Meyer, 113 N.W. 
322, 135 Iowa 507, 124 Am.S.R. 291, 
14 Ann.Cas. ae Kilburn v. Mullen, 93 
Iowa 498. . 


La.—State v. Richie, 28 La.Ann. 327, 
26 Am.R. 100; State v. Denis, 19 La. 
Ann. 119. 


Md.—Freeny v. Freeny, 31 A. 304, 
80 Md. 406. 


Mass.—Com. vy. Mullins, 
295. 


Mo.—Davenport v. King Electric 
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-measured as of the time of the trial and not with 
reference to some previous time.®* The ruling of the 
court will not be disturbed unless its discretion is 
clearly abused.°? 


Indeed it has even been held that 


Co., 145 S.W. 454, 242 Mo. 111; State 
v. Nelson, 33 S.W. 809, 132 Mo. 184; 
State v. Doyle, 17 S.W. 751, 107 Mo. 
36; Ridenhour v. Kansas City Cable 
R. Co., 13. S.W. 889, d4:S.W... 760). 162 
Mo. 270; State v. Jefferson, 77 Mo. 
136. 


N.J.—State v. Cracker, 47 A. 643, 
65 N.J.Law.410; Anonymous, 3 N.J. 
Law 930. 


N.M.—Territory v. De Gutman, 42 
RB. 68, 8 N.M. 92. 


N.Y.—People v. Smith, 33 N.Y.S. 
989, 86 Hun 485, 9 N.¥.Cr. 525. 


N.C.—Lanier y. Bryan, 114 S.E. 6, 
184 N.C. 235, 26 A.L.R. 1488; State v. 
Phillips, 100 S.E. 577, 178 N.C. 713. 


Okl.—Miller v. State, 295 PB. 408, 
49 Okl.Cr: 133; Beard v.. State, 256) PRP. 

54, 37, Okl.Cr. 62; Adams _ y. State, 
114 P.347, 5 OKI:Cr. 347. 


Or.—State v. Jackson, 9 Or. 457. 


Pa.—Commonwealth v. March, 94 A, 
142, 248 Pa. 434. 


S.D.—State v. Reddington, 64 N.W. 
iO AN  SaDiesOS. 


Tenn.—Burke v. Ellis, 58 S.W. 855, 
105 Tenn. 702. 


Tex.—Davidson y. State, 39 Tex. 
129; Maler v. Hill, (Civ.App.). 285 S. 
W. 638; Thomas v. State, (Cr.) 63 S. 
W.(2d) 705; Jimenez v. State, 280 S. 
Wi. 2829 108. Mex Cree tes: «eeanker ave 
State, 21 S.W. 604, 25 S.W. 967, 33 Tex. 
Cr. 111; Hawkins v. State, 11 S.W. 
409, 27 Tex.App. 273; Williams v. 
State, 12 Tex.App. 127;. Mason _v. 
State, 2 Tex.App. 192s 


Va.—Smith v. Com., 9 S.£. 148, 85 


Va. 924. 

Wis. 59 N.W. 580, 
88 Wis. 180, 43 Am.S.R. 877, 24 L.R.A. 
857. 

Ont.—Rex v. Armstrong, 15 Ont.L. 


47, 10 Ont.W.R. 509. 


[a] Bule applied. — Exclusion of 
plaintiff's wife’s testimony is not er- 
roneous, where there was no offer as 
to what she would testify and hence 
no showing that her testimony would 
fall within the exception of a statute 
rendering her competent in certain 


cases. Northeutt Ne Springfield 
Crushed Stone Co., 162 S.W. 747, 178 
Mo.App. 389. ‘ 

[b] Evidence held to sustain 


court’s ruling.—(1) The testimony of 
a woman, and of defendant, that they 
were not married is sufficient evidence 
to show that the witness was not de- 
fendant’s wife, and was therefore 
competent to testify. Galvan v. State, 
179 SW. 875, 77 Tex: Gri) 646: -1(2). 7 On 
the issue whether witness, to whom 
defendant was married, was his wife 
and therefore incompetent, under a 
statute, to testify against him, his 
prior marriage to another is sufficient- 
ly established by his testimony to that 
effect; and his marriage to still an- 
other, intermediate the other two mar- 
riages, by a certificate of marriage 
to her, exhibited by him, and by evi- 
dence that for several years they lived 
together, proclaiming each other hus- 
band and wife, and had children who 
were baptized in his family name. 
State v. Rocker, 106 N.W. 645, 130 
Iowa 239. (3) The testimony of a 
wife showing that she acted as her 
husband’s agent is sufficient evidence 
on the question of the wife’s com- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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no exception will le to the decision of the trial 
court as to the competency of a witness when the 
ruling is based solely upon the facts and not upon 
an erroneous view of the law as applied to the facts.* 
The action of the court in allowing a witness to tes- 
tify after an objection to his competency is equiva- 
lent to a ruling that he is competent.?. It has been 
said that in a homicide case any reasonable doubt on 
the question whether a witness is competent to testify 
against defendant should be resolved in his favor and 
the witness excluded.’ A ruling that the witness is 
competent is binding on the jury. Where much con- 
flicting evidenee is offered as to the competency of a 
witness on formal trial, a refusal to strike the testi- 
mony is in effect a finding as to its competency.® 
Having determined the competency of a witness, the 
court may properly refuse to permit other witnesses 
to testify as to his incompetency,® or appoint a com- 
mission of medical experts to examine the witness 
to determine the question,’ or permit counsel to ex- 
amine the witness on a matter on which the court has 
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already examined him and found him competent.* 
Notwithstanding a voir dire examination and accept- 
ance of a witness as competent, it may subsequently 
appear, on his examination as a witness, that he is 
so mentally incompetent as to justify the court in ex- 
cluding his testimony although he has been sworn.® 
Where examination shows competency, the court 
must. not reject the witness.1° The entire testimony 
must be excluded where the witness is held incompe- 
tent.11 Allegations in pleadings are not binding on 
the court in its determination of the competency of a 
witness. ?? 


[§ 260] B. Parties and Persons Interested in 
Event*—1. Common-Law Rule of Incompetency—a. 
Parties to Actions. At common law a party to an ac- 
tion was not a competent witness at the trial there- 
of;1% A defendant on trial for crime was not com- 
petent as a witness in his own behalf.1* Where two 
or more persons were joined as coparties, one of them 
was not a competent witness for the others, if he 
would benefit by his testimony;1® but it was also 


petency to testify to show that she 
acted as her husband’s agent in the 
transaction on which her testimony 
was sought. Western Nat. Life Ins. 
Co. v. Williamson-Halsell-Frazier Co., 
131 P. 691, 37 Okl..213. (4) HEvidence, 
in a prosecution for bigamy, showing 
prima facie that accused was previ- 
ously married to another, is sufficient 
to make the evidence of his second 
wife admissible. Bryan y. State, 139 
S.W. 981; 63 Tex.Cr.°200. (5) A find- 
ing of the court, on the preliminary 
inquiry as to the competency of a wit- 
ness, that she was the wife of defend- 
-ant, is sustained by evidence that de- 
fendant, while testifying on the pre- 
liminary trial, spoke of her as his 
wife, and that they lived together in 
the same room as man and wife, and 
that she signed papers in a name indi- 
eating that she was his wife. Pierce 
v. State, 27 So. 269, 124 Ala. 66. 


1. Jackson v. Jones, 38 Me. 185; 
O’Connor v. Hallinan; 103 Mass. 547; 


Com. v. Hills, 10 Cush. (Mass.) 530; 
Scott v. Hooper, 14 Vt. 535. 
2." State v. Orlando; 1'63> A.) 256; 


115 Conn. 672; Bell v. State, 138 S.B. 
238, 164 Ga. 292; Shields v. State, 85 
S.E. 1057, 16 Ga.App. 680; Ridenhour 
wv. Kansas City Cable BR: Co., 13° 8.W. 


889, 14 S.W. 760, 102 Mo. 270. 


3. ¥ Rorter..v. U.. Ss,,.104 S-wW. 355, 
7 Ind.T. 616. 


4 People v. Delaney, 
52 Cal.App. 765. 


5. State v. Alberts, 202 N.W. 519, 
199 Iowa 815. 


G.. State. v. Mohr, 122). A.9 837, 99 
N.J.Law 124. 


7. State v. Driver, 107 S.H. 189, 88 
W.Va. 4795 15 ALR: 917. 


8 People v. Stanley, 
395, 130.App.Div. 64. 


9. State v. Zeezich, 210 P. 927, 61 
Utah 61. 


[a] Ground for rejection after ac- 
ceptance.—Such an action must be 
founded on grounds of incompetency 
and not on questions affecting the 
credibility of the witness. State v. 
Zeezich, 210 P. 927, 61 Utah 61. 


10. Leahman v. Broughton, 244 S. 
W. 408, 196 Ky. 146. 


11. Payne v. State; 6 S.W.(2d) 832, 


159m Ie S96; 


114 N.Y.S. 


177 Ark. 413. 


12. State v. Cosler, 228 P.°277, 39 
Tdaho 519; Holland v. Riggs, 116 S. 
W. 167, 58 Tex.Civ.App. 367. 


[a] Tllustration.—Plaintiff, an in- 
sane person, sued through her next 
friend to set aside a conveyance to de- 
fendant. On defendant’s objection, 
the jury were immediately retired, and 
plaintiff was examined by the court 
as to her competency to testify, and, 
the court having determined that she 
was incompetent, plaintiff’s request 
that she be placed on the stand’ was 
refused. The court properly exclud- 
ed plaintiff as a witness because of 
her present incapacity, and not be- 
cause of plaintiff's allegation of un- 
soundness of mind. Holland v. Riggs, 
11.6 S.W., 167, 53 Tex.Civ.App. 367. 


13. U.S.—Puget Sound Nav. Co. v. 
Associated Oil Co., 56 F.(2d) 605; 
Jones Ve Wars; 1, Ctl. Cl. 38s. 


Ala.—Deslonde Vv. Darrington’s 
Heirs) "29 tAlaweo2: =Vastbinder “vy. 
Spinks, 16 Ala. 385. 


Ark.—Grimes v. Booth, 19 Ark. 224; 
Pryor’ y> Ry purn, 16, Ark.” 671. 


Cal.—Gates v. Nash, 6 Cal. 192; 
People v. Arcega, 193 P. 264, 49°Cal. 
App. 239. 


Pe gs v. Goodyear, 1 Day 
4. 


i re phat v. Townsend, 8 Del. 


Ga.—Evitt v. Evitt, 128 S.E. 661, 
160 Ga. 497; McNabb y. Lockhart & 
Thomas, 18 Ga. 495; Smith v. Halk, 
Ga. Dec. Pt. TI, 164. 


Ill—Lucas v. Spencer, 27 Ill. 15. 
See Skahen v. Strauss, 199 I1].App. 
403. But see Ackman vy. Potter, 88 N. 
HE. 2381, 239 Ill. 578 (holding that it 
has never been the rule in Illinois 
that in chancery a witness was neces- 
sarily incompetent because a party to 
the record). 


Ind.—Johnson vy. Cox, 12 Ind. 362. 


Sy ek TCR ELEE, v. McCorkle, 8 Iowa 


I<y.-—Mason v. Mason, 3 Bush 385. 


La.—A. Beer & Co. v. Word, Asher 
& Co., 13 La.Ann. 467. 


Me.—Dunn v. Whitney, 10 Me. 9. 
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*By HAROLD J. GILBERT (§§ 260-274). 


° Md.—Lingan v. Henderson, 1 Bland 
36. 


Se Cee v. Merchant, 6.Mass, 
0. 


Miss.—Stanton v. Green, 34 
bys 


N.H.—In re Kennett, 24 N.H. 139. 
N.J.—Little v. Arrowsmith, 16 N.J. 


Miss. 


Law 221; Fennimore v. Childs, 6 N.J. 
Law 386; Eyre v. Fennimore, 3 N.J. 
Law 932; Petrick v. Ashcroft, 19 N.J. 
Eq. 339. 


N.Y.—Griggs v. Renault Selling 
Branch, 167° N-Y.S. 355; “179 App. Div. 
845; Fox v. Clark, 61 Barb. 216, note; 
Burnett v. Snyder, 41 N.Y.Super. 342. 


N.C.—Cannon v. Morris, 81 N.C. 139. 
Ohio.—Dille v. Woods, 14 Ohio 122. 
Pa.—wNorris v. Johnston, 5 Pa. 287. 


S.C.—Vinyard v. Brown, 15 S.C.L. 
24; Canty v. Sumter, 2 S.C.L. 93, 3 
S.C. Le, Wit. ey 


7 skis Welles v. Gibbs, 6 Humphry, 


Tex.—Kerr v. Cotton, 23 Tex. 411. 
Vt.—White v. Dow, 23 Vt. 300. 


eee a wee v. Granger, 3 Campb. 


Ont.—Fuller v. Richmond, 2 Grant 
Ch. 509. 


[a] Prochein ami—wWhere a party 
has filed the original complaint, his 
deposition cannot be taken to sustain 
the allegations, although he was 
prosecuting as a prochein ami for an 
infant. Pryor v. Ryburn, 16 Ark. 671. 


an Ala.—Batre v. State, 18 Ala. 


Ind.—Whelchell v. State, 23 Ind. 89. 
Iowa.—State v. Bixby, 39 Iowa 465. 


Pa.—Commonwealth y. Lenox, 12 
Phila. 601. 

N.B.—Reg. v. Gallant, 10 N.B. 115. 

15. U.S.—Johnson v. Chapman, 13 
ECasiNos Wels, 2 Cranch | Cer so 
Loverr Piles v. Plum, 19 F.Cas.No. 11,- 
hGbs 27 Craneh ©:@. 321; 


pee ee Rate v. Johnson, 1 Stew. 


Conn.—Bowen v. Bowen, 20 Conn. 
127: Dwight v. Brown, 9 Conn. 83. 
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held that one party might testify for a coparty where 
his testimony did not affect his own interests.t® 
Where a statute can receive no execution unless a 
party interested be a witness, he must be allowed.17 
According to some authorities, a merely nominal par- 
ty, with no real interest in the action, was compe- 
One named as a defendant but not served 
with process was not considered a party to the suit 


tent.1§ 


WITNESSES 


and hence was not incompetent,?® unless a judgment 


against the other defendants would affect his inter- 
Where the question of we liability of one 


ests.?° 


Ind.—Frammell y. Little, 16 Ind. 


251. 
Iowa.—Forshee v. Abrams, 2 Iowa 
ay 


La.—Bailey v. Doak, 13 La.Ann. 272. 
Me.—Farley v. Bryant, 32 Me. 474. 


Md.—Chambers vy. Chalmers, 4 Gill 
& J. 420, 23 Am.D. 572. 


Miss.—Wilson v. Clarke, 
270. 


Mo.—Vaughn v. Scade, 30 Mo. 600. 


N.Y.—Miller v. McCagg & Munger, 
4 Hill 35. 


Se mata Adm’r v. Jasper, 37 N. 
597. 


2? Miss. 


Cc! 


Ohio.—Ormsby’s Adm’rs v. Bake- 
well, 7 Ohio 98. 


Pa.—Little v. Clarke, 36 Pa. 114. 


Pree GRMN Vo. Dunlap; 25 ss.@nl: 


Tex.—Gould v. Beal, 


' 16. Conn.—Bowen v. Bowen, 
Conn. 127. 


Ill.—Smith v. West, 103 Ill. 332. 
Ind.—Hubbell v. Woolf, 15 Ind. 204. 


Mn aides v. Holden, 8 Bush 
1. 


Mo.—Alexander vy. Shortridge, 
Mo. 349. 


N.Y.—Ladue v. Van Vechten, 8 
Barb. 664. 

N.C.—Wilder v. Mann, 58 N.C. 66. 
nee eoeNe ent v. Wright, 7 S.C.Eq. 

17. Murphy v. State, 28 Miss. 637. 

18. U.S.—Willings v. Consequa, 30 
ee CaswNiOy | Li) Oly weet. C.C, 301," But 
see Bridges v. Armour, 5 How. 91, 12 
L.Ed. 64 (holding a party of record 


incompetent, although divested of all 
interest in the suit). 


Ala.—Burns-v. Taylor, 23 Ala. 255; 
Douglass v. Terrell, 11 Ala. 583. ; 


Cal.—Easterly v. Bassignano, 
Cal. 489. 


ye eee v. Elliott, 15 Conn. 
he 


26 Tex. 665. 
20 


33 


20 


Paleteudaniet v. Hastings, 5 Del. 
408. ' 


Ga.—Ragan v. Echols, 5 Ga. 71. 


Ill.—Rice v. Rice, 108 Ill. 199. But 
see Gillett v. Sweat, 6 Ill. 475 (holding 
a nominal plaintiff in an action ex con- 
tractu, where the action is brought 
for the use of another, is not a com- 
petent witness, although he be free 
from interest in the result). 


Ind.—Draper v. Vanhorn, 12 Ind. 


352. 
Ky.—Bryant v. Hunter, 6 Bush 75. 
La.—Zino v. Verdelle, 9 La. 51. 


Me.—White v. Means, 33 Me. 495. 


(holding one of several plaintiffs on 
the record, although having no inter- 
est in the suit, is not a competent 
witness for the defendant). 


Md.—Barker v. Ayers, 5 Md. 202. 
Mass.—Dana v. Kemble, 17 Pick. 
Bs 


Mich.—Port Siren Highway Com’rs 
v. Stockman, 5 Mich. 528. 


Miss.—Blundell v. Vaughan, 
Miss. 625. 


Mo.—Hale v. Meegan, 39 Mo. 272. 


20 


, N.H.—Jackson v. Barron, 37 N.H. 
94. 

mens vibes mc Remeritt, 2 N.J. 
Kq. st 


era Vv... Talbota23iin: Yo 17: 
But see Benjamin v. Coventry, 19 
Wend. 353 (holding a party of record 
incompetent, although merely a nom- 
inal party, if objected to by the party 
in interest). 


N.C.—Jones v. Bullock, 17 N.C. 368. 


Ohio.—Stewart v. Saybrook Tp., 
Wright 374. 


Pa.—Pepper v. Bavington, 1 Phila. 
337. 


S.C.—Price v. 
261. 


Tenn.—Ezell v. Giles County Jus- 
tices, 3 Head 583. 


Vt.—Paine v. Tilden, 20 Vt. 554. 
Va.—Coalter’s Ex’r v. Bryan, 1 
Gratt. (42 Va.) 18. 


[a] Depositions of mere nominal 
parties are admissible where the par- 
ty deposing will receive no benefit. 
Pryor v. Ryburn, 16 Ark. 671. 


saa Del.— Pepper v. Pepper, 7 Del. 
6. 
Ind.—Conwell v. Smith, 4 Ind. 859. 


La.—Taylor, Knapp & Co. v. W. J. 
Hancock & Co,, 14 La.Ann. 693. 


Md.—Baugher v. Culler, 12 Md. 6. 
Mass.—Gibbs v. Bryant, 1 Pick. 118. 
Mo.—Steigers v, Gross, 7 Mo. 261. 


N.Y.—Robinson & Griswold v. Frost, 
14 Barb. 586. 


Pa.—Entriken v. Brown, 32 Pa. 364. 


20. Concord Bank v. Rogers, 16 N. 
H. 9; Dodge v. Averill, 5 How.Pr. aN 
Y.) 8; Marshall v: Franklin Bank, 25 
Pa. 384. 


21. U.S.—Hurliki’s Adm’r v. Ba- 
Cony 12 B.CasNo. 639205 (Cranch (C.C, 
340. 


Ala.—Harris v. Mauldin, 13 Ala. 674. 


goan Wane nee v. Getman, 9 Cal. 


Conn.—Ranny v. Church, 2 Root 420. 
Del.—Prettyman v. Dean, 2 Del. 494. 
Ga.—Wooten & Co. v. Nall, 18 Ga. 


Gregory, 15 S.C.L. 


But see Kennedy y. Niles, 14 Me. 54/609. 
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of several codefendants was determined by dismissal, 
default, or a separate verdict or judgment for or 
against him, and he thereby ceased to have any fur- 
ther interest in the case, he and those interested with 
him became competent witnesses?! as to matters 
which did not affect. his interests;?? but where, al- 
though he was no longer a party to the suit, he was 
still interested in the result, he was incompetent.?* 


[§ 261] b. Interest—(1) In General. A person 
who, although not a party, was interested in the re- 


Ill.—Brooks v. McKinney, 5 Ill. 309. 

Badia Carpenter v. Crane, 5 Blackf. 
I'S 

Iowa.—Greenough, Cook & Co. v. 
Shelden, 9 Iowa 503. 


Ky.—Allen’s Ex’r y. Shelby, 14 B. 
Mon. 258. But see Peters & Daniel v. 
Allison & Ferguson, 1 B.Mon. 232, 36 
Am.D. 574 (holding that the court did 
not err in refusing permission to the 
plaintiff to discontinue as to a tenant 
in possession for the purpose of mak- 
eat a witness against the land- 
lord). 


La.—Strong v. Courcelle, 4 La. 232. 
Me.—State v. Jones, 51 Me. 125. 
Md.—Barker vy. Ayers, 5 Md. 202. 


Mass.—Lackey v. Holbrook, 
Mete. 131. 


Miss.—Routh v. Helm, 7 Miss. 127. 
N.H.—Blake v. Ladd, 10 N.H. 190. 


Ga Sn ge v. Taylor, 2 Barb. 
9 


Ohio.—Rohrer v. 
Ohio 579. 


aye reaneage v. Burlingame, 9 Pa. 


Mage erg hee DP v. Bradley, 2 Swan 
0. 


13 


Morningstar, 18 


ie ape v. State, (Cr.) 34 S.W. 


Vt.—Onion v. Fullerton, 19 Vt. 317. 
Wis.—Wood v. Folmer, 1 Pinn. 509. 
22. Keys v. Holmes, 11 Iowa 139. 


[a] Partners.—Where partners 
were joined as codefendants, one in 
default was not generally a competent 
witness against the other. Fairchild 
v, Amsbaugh, 22 Gal. 572; Cody v. 
Cody, 31 Ga. 619; Albers y. Wilkinson, 
6 Gill & J. (Md.) 358. 


23. 'U.S.—Patton v. Janney, 18 F. 
Cas. Nio.-10;836, 2 Cranch @iGo 7k 


Colo.—Good y. Martin, 2 Colo. 218 
[aff 95 U.S. 90, 24 L.Ed. 341]. 


Mepis mae v. Brown, 19 D.C. 
136. 


La.—Louisiana Bank y. Hudson, 13 
La.Ann. 600. 


Me.—Smith v. Chase, 34 Me. 592. 


Rise cop heey v. Burrill, 18 Pick. 


sintty es v. Cammett, 2 N.H. 


N.Y.—Bohun v. Taylor, 6 Cow. 313. 


N.C.—Walton vy. Tomlin, 23 N.C. 
598. 


Ohio.—Crowell v. Western Reserve 
Bank, 3 Ohio St. 406, 


Pa.—Marshall v. Franklin Bank, 25 
Pa. 384. 


Vt.—Kimball v. Lamson, 2 Vt. 138. 


Va.—Taylor v. Beck, 3 Rand. (24 
Va.) 316. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Pre. 
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sult of the action was also held incompetent.?4 
person interested in the result of a criminal prose- 
cution or penal action was also execluded.?® 
ever, the person injured by a crime was a. competent 
witness at the trial of another person charged with 
the commission thereof,?® with the exception that the 
promisor on an alleged forged note could not tes- 
tify as to the forgery,’ and this exception was fol- 
lowed although the court recognized it to be without 
reason,*® and inappropriate to criminal trials in this 


country.?® 


Question of competency. The question of compe- 
tency was for the trial court,®° although the fact of 
interest might be referred to the jury in a doubtful 


ease.2t 


eos U.S.—Wood v. U. S., 10 Ct.Cl. 


Ala.—Marston v. Carr, 16 Ala. 325. 
Ark.—Scott v. Jester, 13 Ark. 437. 


pa Ree v. Johnson, 7 Cal. 
o5. 


Conn.—Cook vy. Mix, 11 Conn. 432 
McLoud y. Selby, 10 Conn. 390, 27 Am. 
D. 689. 


Del.—Davis v. White, 6 Del. 228. 
Fla.—Hooker y. Johnson, 8 Fla. 453. 


Ga.—Ray y. Justices Macon County: 


Inferior Ct., 6 Ga. 303. 
1ll.—Mason.v. Jones, 36 Ill. 212. 
Ind.—Jacobs v. Finkel, 7 Blackf. 

432. 

Iowa.—Greither v. Alexander, 

Iowa 470. 


SG Morea oe v. McHenry, 6 B.Mon. 


La.—Collins y. His Creditors, 18 


La.Ann. 235. 
Me.—Blake vy. Irish, 21 Me. 450. 
Md.—Leffier v. Allard, 18 Md. 545. 
Mass.—Peirce v. Chase, 8 Mass. 487. 


Miss.—Jackson y. Crawford, 20 
Miss. 545. 
Mo.—Wagner v. Binder, 187 S.W. 


1128; Keiser v. Moore, 14 Mo. 28. 
N.H.—Jewett v. Davis, 6 N.H. 518. 


N.J.—Lowrey v. Summers, 12 N.J. 
Law 240. 


N.Y.—Collins v. Ellis, 21 Wend. 397. 


pee Se v. McAuslan, 3 N.C. 


Ohio.—Marshall y. Thrailkill’s Ex’r, 
12 Ohio 275 


Pa.—Miller v. Frazier, 3 Watts 456. 


S.C.—Holland v. Ingram, 40 S.C.L. 
50; Cantey v. Sumter, 3 S.C.L. 17. 


Tenn.—Day v. McGinnis, 1 Heisk. 
310. 


Tex.—Osborn’s 
mings, 4 Tex. 10. 


Vt.—Anderson vy. Davis, 9 Vt. 136, 
31 Am.D. 612. 


Wis.—Carpenter v. Moser, 
8. 


Adm’x'' v. ‘Cum- 


1 Wis. 


Eng.—Doe v. Tooth, 3 Y.&J. 19,148 
Reprint 1076. 

Ont.—Thrasher y. Tullock, 5 U.C.Q. 
B.O.S. 326. 

[a] Administrators were incompe- 
tent witnesses in neatters affecting 
the estate of their intestate, except 
where such estate is insolvent. Alli- 
son vy. Cockran, Quincy (Mass.) 94. 

25. U.S.—U. S. v. Maxwell, 26 F. 
Cas.No. 15,749, 1 Cranch C.C. 605. 


; 


: 


15 


WITNESSES 
A 
How- 


ony We 
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Referees were not bound by the strict rules of evi- 
dence and their report would not be set aside because 
of the testimony of interested witnesses.?? 


[§ 262] (2) Extent of Interest—(a) In General. 
The fact of interest, and not the amount of it, deter- 
mined the question of competency ;°? and if a witness 
could be in any event a gainer by the success of a 
suit, or a loser by the defeat of it, he was incompe- 
But in order to disqualify a witness his in- 
terest must have been pecuniary—affecting his prop- 


erty rights—and not mere bias in regard to the mat- 


ter in dispute;*®> and it was held by some authori- 
ties that an erroneous belief of the witness that he 
was interested would not disqualify him.?® 


In order 


to disqualify a witness, his interest in the event of 


Conn.—Bill v..Scott, Kirby 62. 


Ky.—Bridgeford v. Lexington, 7 B. 
Mon. 47. 


Me.—Bean y. Lane, 15 Me. 190. 
N.C.— State vy. Fellows, 3 N.C. 340. 


Pa.—Respublica v. Ross, 2 Yeates 1, 
2 Dall: 239, 1 L.Ed. 364. 


S.C.—State v. Vaughan, 
282. 


26. U.S.—U. S. v. Porter, 27 F.Cas, 
No. 16,072, 2 Cranch C.C. 60. 


Ala.—Sandy v. State, 60 Ala. 58. 
Ark.—Lemon vy. State, 19 Ark. 171. 
Conn.—Fowler v. State, 5 Day 81. 
Ga.—Kersh vy. State, 24 Ga. 191.) 
Ill.—Noble v. People, 1 Ill. 54. 
Iowa.—U. S. v. Everest, Morr. 206. 
area ete v. Morgan, 35 La.Ann. 


1 S$'Cxl: 


a 
Me.—State v. Pike, 33 Me. 361. 


Mass.—Commonwealth y. Moulton, 
9 Mass, 30. 


N.Y.—People v. Dean, 6 Cow. 27. 
N.C.—State v. Bateman, 25 N.C. 474. 
Ohio.—Ohio v. Woodruff, Tapp. 26. 


Pa.—Respublica  v. Weight, 1 
Yeates 401. 


S.C.—State v. Floyd, 36 S.C.L. 58, 
53 Am.D. 689. 


Vt.—State vy. Bishop, 
120. 


27. U.S.—U. S. v. Anderson, 24 F. 
Cas.No. 14,452, 4 Cranch C.C. 476. 


1 Root 


1 D.Chipm. 


Conn.—State yv. Brunson, 
307. 


N.C.—State v. Stanton, 23 N.C. 424. 


sppoareiate v. Whitten, 19 S.C.L. 


Vt.—State v. A. W., 1 Tyler 260. 
28. State v. Whitten, 19 S.C.L. 100. 
29. State v. Whitten, supra. 

and Conn.—Cook vy. Mix, 11 Conn. 
Ill.—Wickliffe v. Lynch, 36 Ill. 209. 
UME Sia” v. Thurlow, 12 Mete. 


N.Y.—Commercial Bank v. Hughes, 
17 Wend. 94. 


Pa.—Lyon y. Daniels & Williams, 
14 Pa. 197. 


S.C.—State v. Van Evour, 11 S.C. 
L. 309. 

Tenn.—Currier v. Louisville Bank, 
5 Coldw. 460. 


@1. Rich v. Eldredge, 42 N.H. 153; 
Haynes v. Hunsicker, 26 Pa. 58. 


32. Fuller v. Wheelock, 10 Pick. 
(Mass.) 135; Hollingsworth y. Leiper, 


1 Dall. (Pa.) 161, 1 L.Ed. 82. Contra 
McConnell v. Pike, 3 Vt. 595. 
33. Hunter v. Gatewood, 5 T.B. 


Mon. (Ky.) 268; Weigel’s Succession, 
18 La.Ann. 49, Osborn’s Adm’x v. 
Cummings, 4 Tex. 10. 


34. Moore v. Griffin, 22. Me. 350; 
Dunbar v. Chevalier, 28 Miss. 161; 
Woodruff v. Daggett,°20 N.J.Law 526; 
Blum vy. Stafford, 49 N.C. 94. 


[a] Expectation -of advantage 
growing out of an illegal agreement 
did not destroy the competency of the 
witness. Charleston vy. Weikman, 30 
S.C.L. 240. 


[b] Mere wager upon result—be- 
ing void—would not disqualify a wit- 
ness.,, U.S. v.. Carrico, 25, E.Cas.No-. 
14,734, 5 Cranch C.C. 112; Kellogg v. 
Nelson, 5 Wis. 125. 


25. U.S.—Burroughs v. U. S., 4 F. 
Cas.No. 2,202, 2 Paine 569. 


A Dame rete v. Thoms, 3 Fla. 


Fe emer v. Connolly, 2 Rob. 
eo re Highway, 15 N.J.Law 


N.Y.—People v. Cunningham & 
Harris, 1 Den. 524, 43 Am.D. 709. 


PO ike ae ake: v. State, 24 Tex. 
ceo: Ala.—Gayle v. Bishop, 14 Ala. 


Cal.—McCabe y. Hand, 18 Cal. 496. 
Ga.—Stallings v. Carson, 24 Ga. 423. 


Md.—Washington, etce., Turnpike 
Road v. State, 19 Md. 239 [aff 3 Wall. 
210, 18 L.Ed. 180]. 


N.Y.—Commercial Bank v. Hughes, 
17 Wend. 94. But see Lansingburg v. 
Willard, 8 Johns. 428 (holding that if 
the ideal interest be in favor of the 
party calling him, he may not be 
sworn, but if such interest be against 
the party calling him, and the party 
will run the risk of the bias on the 
mind of the witness, he should be 
sworn). 


N.C.—State v. Poteet, 29 N.C. 356. 
Pa.—Long v. Bailie, 4.Serg.&R. 222 


[overr McVeaugh v. Goods, 1 Dall. 62, 
1 L.Ed. 37). 
Se aad v. Barkley, 16 S.C. 


Tenn.—Rogers v. Burton, Peck 108, 
, Wt.—State v. Clark, 2 Tyler 277. 


Contra Sentney v. Overton, 4 Bibb 
(Ky.) 445; Plumb v. Whiting, 4 Mass. 
518; Phebe v. Prince & Prince, 1 Miss. 
131;  Richardson’s Ex’r vy. Hunt, 2 
Munf. (16 Va.) 148. 
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the suit must have been direct, certain, and legal;** 
and a mere interest in the subject matter or the ques- 
tion involved in a suit would not disqualify a witness 
who had no interest in the event of that particular 
suit;*5 nor would a merely honorable or moral obli- 
The disqualifying in- 
terest might result from a beneficial interest in a 
fund which the witness’ testimony would tend to ere- 
ate, increase, or diminish,?° the fact that the record 


gation disqualify a witness.°° 


WITNESSES 


U.S.—Burroughs vy. U. S., 4 F.; Law 21. 


S7. 

Cas.No. 2,202, 2 Paine 569. 
Ala.—Stewart v. Conner, 9 Ala. 803. 
Ark.—Scott v. Jester, 13 Ark. 437. 


Cal.—J. H. Coghill & Co. v. Boring, 
ES Cay 213; 


Conn.—Carrington y. Holabird, 17 
Conn. 530 


Fla.—Summerall y. Thoms, 
298. 


Ga.—Howard v. Brown, 3 Ga. 523. | 
oN SOE gah v. Fanning, 2 Iowa 


3 Fla. 


Ky.—Carbon & Bettis v. Stout, 2 
Bush 246. 


2 pias v. Neely, 14 La.Ann. 165, 
Me.—Blake y. Irish, 21 Me. 450. 

Md.—Brooke v. Quynn, 13 Md. 879. 
Mass.—Luke v. Leland, 6 Cush. 259. 


oe Te v. Cockerell, 26 Miss. 


Mo.—Gott v. Williams, 29 Mo. 461. 
N.H.—Bean v. Smith, 20 N.H. 461. 


N.J.—Bogert v. Chrystie, 24 N.J. 
Law 57. 


N.Y.—Duel v. Fisher, 4 Den. 515. 
N.C.—Bishop v. Poteet, 29 N.C. 356. 


Ohio.—Devinny vy. Ankrim, Tapp. 
111. 


genes v. Mason & Co., 43 Pa. 


S.C.—Smith v. Asbill, 31 S.C.L. 546. 
Tenn.—Hill v. Miller, 2 Swan 659. 


Tex.—Tuttle v. Turner, Wilson & 
Co) 288 Lex a759. 


38.. U.S.—Evans v. Eaton, 7 Wheat. 
356, 5 L.Ed. 472. 


Ala.—Cawsey v. Driver, 18 Ala. 818. 
Calk——NloOttmya simitn, sou Galy Sec. 


Conn.—Branch v. Doane, 17 Conn. 
402. But see Pride v. Peters, 1 Root 
331 (holding an honorary agreement 
whereby witness was to receive com- 
pensation from a sale, the failure of 
which to pay might possibly be in- 
volved in the suit, rendered the wit- 
ness incompetent). 


Ga.—Young v. Hall, 4 Ga. 95. 

Ind.—Doe ex dem. Martin v. Brown, 
8 Blackf. 443. 

Ky.—Bonham vy. Laird, 4 B.Mon. 
403. 


La.—Moffatt v. Murray, 18 La. 357. 
Me.—Foster v. Dow, 29 Me. 442. 


Mass.—Bean v. Bean, 12 Mass. 20. 
Miss.—Ciapp v. Mandeville, 6 Miss. 
9%. 


Mo.—Todd vy. Boone County, 8 Mo. 
431. 


Nev.—Geller v. Huffaker, 1 Nev. 22. 
N.H.—Gray v. Johnson, 14 N.H. 414. 
N.J.—-State v. Woodward, 9 N.J. 


N.Y.—Gay v. Cary, 9 Cow. 44. 


N.C.—McDougald v. McLean, 60 N. 


@F1203 
Pa.—Lee v. Pilgrim, 15 Pa. 16. 


S.C.—Richardson v. Dingle, 45 S.C. 
L. 405. 


Tenn.—Hammett v. Blount’s Lessee, 
1 Swan 385. 


Tex.—Bass v. Peevey, 22 Tex. 295. 

Vt.—Mathews v. Felch, 25 Vt. 536. 

Va.—Richardson ‘vv. Carey, 2 Rand. 
(OR WY UE 


Wis.—Runey v. Thompson, 1 Pinn. 
6. 


U.S.—U. S. v. Lyles, 26 F.Cas. 


39. 
No. 15, bae, 1 Craxfch'€.C. 322. 
Ark.—Crary v. Carradine & New- 
man, 4 Ark. 225. 
Cal.—Jones v. Love, 9 Cal. 68. 


pp Sei aaa v. Downs, 6 Conn. 
365. 


ee aah gap ares: v. McGehee, 2 Fla. 


“I.—Frink vy. McClung, 9 Ill. 569. 
Ind.—Orput v. Miller, 5 Blackf. 571. 
Ky.—Com. v. Gore, 3 Dana 474. 

eManss ames v. Greenleaf, Quincy 


Miss.—Phebe v. Prince & Prince, 


1 Miss. 131. 
N.H.—Howe v. Howe, 10 N.H. 88. 


Sere ea v. Vincent, 9 Johns. 


N.C.—Bishop v. Poteet, 29 N.C. 356. 


ies v. Foster, 1 Ashm. 
133. 


Tenn.—Hill v. Miller, 2 Swan 659. 
Contra Davis v. Barham, 10 La.Ann. 
28 


ao. 


40. Conn.—Stebbins v. Sackett, 5 
Conn, 258. 


Ga.—Rome y. 
302. 


3 La.—Uzuréau v. Mignolet, 6 La.Ann, 
90. 


Me.—Earle v. Clark, 


3 Md.—Clagett v. Hall, 
0. 


a me v. Braynard, 9 Pick. 


Dickerson, 13 Ga. 


15 Me. 368. 
DAKE TUDE ees Al 


3 
N.J.—Canfield v. Ball, 
582. 
ke Vig ee em v. Buchanan, 46 Pa. 
6. 
S.C.—Cleverly v. McCullough, 20 S. 
C.L. 445. 


Tex.—Johnson v. Alexander, 14 Tex. 
382. 


41. U.S.—The Fortitude, 
No. 4,953, 3 Sumn. 228. 


Ala.—Coltart v.. Laughinghouse, 38 
Ala. 190. 


8 N.J.Eq. 
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of the suit in which the witness was called might be 
used as evidence for or against him in another suit,** 
or having an interest in the property which was the 
subject matter of the litigation, which interest would 
be affected by the result of the suit.*? 
situation of a witness was such that, although inter- 
ested in the subject matter of an action, his rights or 
liabilities would not be affected by the decision in 
such actions he was competent;*? but a preponder- 


Where the 


Ga.—Beall v. Beall, 10 Ga. 342. 
Ind.—Cory v. Silcox, 6 Ind. 39. 


og ht Reeves v. Burton, 6 Mart.N.S. 


Mo.—Cason v. White, 8 Mo. 216. 


42. U.S.—Baird v. Wolfe, 2 F.Cas. 
No. 760, 4 McLean 549. 


Ala.—Housev. Camp, 32 Ala. 541. 


Conn.—Barrett v. French, 1 Conn, 
354, 6 Am.D. 241. 


Ga.—Harbin vy. Roberts, 33 Ga. 45. 


Ind.—Doe ex dem Stump v. Attica, 
7 Ind. 641. 


Me.—Atkinson v. Snow, 30 Me. 364. 


Mass.—Wrentham Proprietors v. 
Metcalf, Quincy 36. 


Mich.—Bassett v. Hathaway, 9 
Ben: 28; Emerson v. Atwater, 7 Mich. 


eS cpa cha v. Goodwin, 20 Miss. 


os oe oa v. Williams, 7 Mo. 


ae Ecce v. Pickering, 28 N.H. 


ot ee, v. Wooly, 1 N.J.Law 


N.Y.—Moak v. Johnson, 1 Hill 99. 
N.C.—Rogers v. Mabe} 15 N.C. 180. 
Pa.—Hartz v. Woods, 8 Pa. 471. 


avers Bees v. Douglas, 33 S.C.L. 


Vt.—Pierce v. 
153), 


Va.—Adams v. Martin, 8 Gratt. (49 
Va.) 107. 


43. U.S.—Harrison v. Evans, 11 F. 
Cas.No. 6,135, 1,Cranch C.C. 364. 


Ala.—Jones v. Park, 1 Stew. 419. 
Cal.— Elgin v. Hill, 27 Cal. 372. 


Ga.—Hidell vy. Funkhouser, 16 S.B. 
79, 89 Ga. 532; Rogers v, Mandeville, 
20 Ga. 627; Justices Talbot County 
Inferior Ct. v. House, 20 Ga. 328. 


Ill—Smalley v. Ellet, 36 Ill. 500. 


Iowa.—Kingsbury v. Buchanan, 11 
Iowa 387. 


Ky.—Tyler v. Trabue, 8 B.Mon. 306. 
ee -—Rhodes v. Myers, 16 La.Ann, 
Me.—Paul v. Frost, 40 Me. 293. 


Md.—Andre v. Bodman, 13 Md. 241, 
UETAMIED SE 62)8% 


nay ante v. Swasey, 12 Cush. 


Hindsdall, 1 Tyler 


pay ae eee v. Lewis, Walk. 


Mo.—Bridges vy. Bell, 13 Mo. 69. 


Nee iea ck ee v. ,Moody, 43 N.H. 


N.J.—Sherron v. Humphreys, 14 N. 
J.Law 217. 


N.Y.—Frost v. Hill, 3 Wend. 386. 
N.C.—Carraway v. Coax, 30 N.C. 79. 


Sor later cases, developments and changes in the law see Annotatious, same title and section number. 


§§ 262-265] 


ance of interest on one side made the witness incom- 


petent on that side.*# 


Where one spouse was incompetent by reason of in- 
erest the other was also incompetent.*® 


WITNESSES 


[§ 264] (c) Liability for Costs of Suit. 
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The fact 


that the witness had an interest in the costs of the 


[§ 263] (b) Party to Instrument Involved in Suit. 


The witness was incompetent where he was an in- 
terested party to an instrument involved in the 
suit,#® although where the witness had no interest 
in the event of the suit, the mere fact that he was 
a party to a contract or instrument involved therein 


did not disqualify him.** 


Ohio.—Ellis v. Bervellier, 15 Ohio 
89. 


Pa.—Canon & Rooney v. Campbell, 
18 Pa. 164. 


S.C.—Ford v- 
Bis 


* Tex.—McKay v. Treadwell, 
76. 


Vt.—Austin v. Dorwin, 21 Vt. 38. 


Rah Al a v. Campbell, 6 W.Va. 


44. Conn.—Barker ov. 
Conn. 54. 


Ga.—Miller v. Hale, Dudl. 119. 
Miss.—Pool v. Myers, 21 Miss. 466. 


ke ey v. Smith, 13 N.H 


N.Y.—Fuller v. Townsend, 5 
184. 


Tex.—Gill v. Campbell, 24 Tex. 405. 


45. U.S.—Witters v. Sowles, 28 F. 
12a 


Ala.—Hall v. Dargan, 4 Ala. 696. 


Ark.—Leach v. Fowler’s Devisees, 
22 Ark. 143. 


Cal.—Lisman v. Early, 12 Cal. 282. 
Ga.—Cobb vy. Edmondson, 30 Ga. 30. 


McKibbon, 32 S.C.L. 


8 Tex. 


Green, 13 


Den. 


Williamson, 16 B.Mon. 492. 


La.—Johnson v. Bcice, 4 So. 163, 40 
LarAnn.. 273, $ Am S:R:. 528. 

Mass.—Griffin v. Brown, 2 Pick. | 
304. 


Miss.—Routh v. Mississippi Agri- 
cultural Bank, 20 Miss. 161. 

Mo.—Swift vy. Martin, 19 Mo.App. 
488. 

N.H.—Coburn v. Mellen, 
198. 


N.J.—Den ex dem Stewart v. John- 
son, 18 N.J.Law 87. 


Pa.—Pipher v. Lodge, 16 Serg.&R. 
214; McGrann’s Estate, 28 Pa.Co. 246; 
Howell’s Estate, 28 Pa.Co. 244. 


S.C.—Vandiver v. Glaspy, 41 S.C.L. 
4. 


UG) TANI 


Tex.—Bell v. Byington, 37 Tex. 510. 

Vt.—Abbott v. Clark, 19 Vt. 444. 

Va.—Thornton v. Gaar, 12 S.E. 753, 
87 Va. 315. 

46. U.S.—Gilman v. King, 
Cas.No. 5,444, 2 Cranch C.C. 48. 

Ala.—Moore & Jones v. Henderson, 
18 Ala. 232. 

Cal.—Soule v. Dawes, 6 Cal. 473. 

Conn.—Terrell v. Smith, 8 Conn. 

6. 


TOE". 


Del.—Wilson & Walton v. Walker, 
9 Del. 96. 


Ill.—Hayes v. Gorham, 3 Ill. 429. 


Iowa.—Craig v. Andrews, 7 Iowa 
blvie 


Ky.—Brown v. Vance’s Ex’rs, 4 T.B. 
Mon. 418. 


La.—Abat v. Doliole, 3 Mart. 657. 


a trees ae v. Wilson, 21 Me. | 
Md.—Williams v. Brailsford, 25 
Ma. 126. 


gy tthe. Relics v. Butler, 14 


3 Miss.—Partee v. Silliman, 44 Miss. 
72. 


Mo.—Hendricks v. Ebbitt, 37 Mo. 24. 
N.Y.—Bowne v. Hyde, 6 Barb. 392. 
Pa.—Bailey v. Knapp, 19 Pa. 192. 


feces Vv. McCall, 42 Sic.L: 


Vt.—Pinney v. Bugbee, 13 Vt. 623. 


Va.—Ford v. ichols & Snyder, | 3 
Gratt. (44 Va.) 88 


475 UES! French Ex’x v. Columbia 
Bank, 4 Cranch 141,.\2 L.Ed. 576. 


Ala.—Boyd v. McIvor, 14 Ala. 593. 


Cal.—Smith v. Richmond, 19 Cal. 
476. 


Conn.—Fitch v. Boardman, 12 Conn. 
345. 


Del.—Cook v. Pierce, 7 Del. 499. 
Ga.—Rich v. Dupree, 14 Ga. 661. 
Ill.—Shay v. Pettes, 35 Ill. 360. 


Preps ae ies v. Starbuck, 4 Blackf. 


Iowa.—Strang v. Wilson, Morr. 84. 


(gig ee & Son v. Fore, 3 B.Mon. 


La.—Hughes v. Harrison, 2 La. 89. 


th ee v. Chadwick, 35 Me. 
93. 


Md.—Crowley v. Barry, 4 Gill 194. 
_Mass. —Storer v. Logan, 9 Mass. 


Mass. 


55 


Mich ph Oraton v. Dabney, 23 Miss. 
559) . 


F Mo.—Missouri Bank v. Hull, 
273. 


N.H.—Gage v. Gage, 29 N.H. 533. 


N.J.—Woodruff v. Daggett, 20 N.J. 
Law 526. 


N.Y.—-Hubbly v. Brown, 
70. 


N.C.—Billingsly v. Knight, 
540. 


Pa,—W ork v. Kase, 34 Pa. 138. 


S.C.—S. S. Farrar, Bro. & Co. v. 
Metts, 46 S.C.L. 667. 


48. U.S.—Ferson v. Sanger, 8 F. 
Cas.No. 4,752, 1 Woodb.&M. 138. 


Ala.—Gilbert v. Gilbert, 22 Ala. 529, 
58 Am.D. 268; Ware v. Jordan, 21 Ala. 
837. But see Burns v. Taylor, 23 Ala. 
255 (holding the mere liability for 
costs insufficient, in a court of equity, 
to render the witness incompetent). 


7 Mo. 


16 Johns. 


4 N.C. 


suit or might be liable to pay the costs or to indem- 
nify the party who was forced to pay them would 
disqualify him.*® 


[§ 265] (d) Member or Stockholder in Party As- 
sociation or Corporation. 
result from the situation of the witness as a member 
of or stockholder in a corporation or association 
which was a party,*® or his position as an officer of 


Incompetency might also 


Cal.—Mokelumne Hill Canal, 
Co. v. Woodbury, 14 Cal. 265. 


Conn.—Bill v. Porter, 9 Conn. 23. 


Ga.—Vason vy. Merchants’ Bank, 2 
Ga. 140 


Ill.— Myers v. Walker, 31 Ill. 353. 


F ep when eo v. Updyke, 3 Blackf. 
72. 


So ec v. McCorkle, 8 Iowa 
2. 


Ky.—Allison’s Devisees v. Allison’s 
Heirs, 7 Dana 90 


La.—Butlitt v. Stewart, 16 La.Ann._ 
22. 


Me.—Scott v. McLellan, 2 Me. 199. 
Md.—Selby v. Clayton, 7 Gill 240. 


etc., 


Mass.—Emerson vy. Newbury, 13 
Pick. 377; Sears v. Dillingham, 12 
Mass. 358. But see BDly v. Forward, 


7 Mass. 25 (holding an indorser of an 
original writ a competent witness, al- 
though he might be liable for some 
costs because of his indorsement). 


Miss.—Commercial, ete., Bank v. 
Lum, 8 Miss. 414. 
N.H.—Meserve v. Hicks, 24 'N.H. 


295. But see Reed v. Spaulding, 42 
N.H. 114 (holding under statutory 
provisions that liability for costs was 
insufficient to disqualify a witness). 


N.J.—Little v. Arrowsmith, 16 N.J. 
Law 221; Lowrey v. Summers, 12 N.J. 
Law 240. 


N.Y.—Hopkins v. Banks, 7 Cow. 650. 
Pa.—Clement v. Bixler, 3 Watts 248. 


S.C.—Carter v. Bennett, 22-S.C:\L. 
287, 21 S.C.L. 254. But see Etheredge 
Vv. Partain, 31 8.C.Hg. 207 (holding, in 
an equity case, that liability for costs 
would not render the witness incom- 
petent). 


Tenn.—Breedlove v. Stump, 3 Yerg. 
Qt 

Tex.—Bennett v. Dowling, 22°‘Tex, 
660. 


But see Hayden v. Rice, 18 Vt. 353 
(holding a witness liable for costs 
might be incompetent, but the par- 
ticular witness in question not liable 
for costs). 


49. Ala.—Montgomery, & W. Plank- 
Road Co. v. Webb, 27 Ala. 618. 


Cal.—Blen v. Bear River, etc., Wa- 


ter ete,,, Cor, 20 Cal, -602,) SiievAnne. 
OG. 

Colo.—Brown v. First Nat. Bank, 
113) PB. -483,, 49 Colo, 893: 


Del.—Jefferson v. Stewart, 4 Del. 


F 
Cole, 4 Fla. 359. 
T11.—Thrasher 


aL OCC. we OMmEVE 


v. Pike County R. 


Cor 2:5. LM sow ae 
Ky.—Digby v. Kenton Iron Co., 8 
Bush 166. But see Danville, ete, 


Turnpike Road Co. v. Burdett, 7 Dana 
99 (holding, in an action for the sub: 
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such corporation or association,®° although where the 
witness could neither benefit nor receive a detriment 
as a result of the action, he was permitted to testi- 
So.also the status of the witness or his per- 
or contractual relationship to one 


fy 51 
sonal business, 


scription on stock, that the other sub- 
scribers were not sufficiently inter- 
ested to render them incompetent). 


La.—Hart v. New Orleans, etc. R. 
Co., 1 Rob. 178, 36 Am.D. 689. 


Mass. — Proprietors Mill 
Foundery v. Hovey, 21 Pick. 417. 


N.Y.—Griggs v. Renault Selling 
ranch, 167. N.Y.S. 355, 179 App.Div- 
5. 


N.C.—Stevenson v. Simmons, 49 N. 
Cy 12: 


Pa.—Hill v. Frazier, 22 Pa. 320. 
But see Union Canal Co. v. Loyd, 4 
Watts & S, 393 (holding a stockholder 
competent to prove service of notice). 


cic ntge v. Rutland Bank, 19 Vt. 
410. 


Contra Newcastle, etc., R. Co. v. 
Brumback, 5 Ind. 543; Barclay v. 
Globe Mut. Ins. Co., 26 Mo. 490; White 
oes R. Co. v. Eastmore, 34 N.H. 
124. 


Dam 


[a] Clerk of corporation, who 
makes the records of the corporation, 
is, for the single purpose of identify- 
ing the books and verifying the rec- 
ords, a competent witness, although 
he is a Stockholder. Peake y. Wabash 
R. Co., 18 Till. 88; Wiggin v. Lowell 
First Freewill Baptist Church, 8 Metc. 
(Mass.) 301. 


{b] Where witness has disposed 
of his stock, to render him incompe- 
tent it must be shown not only that 
the duties required of the corporation 
to protect its members from personal 
liability have been neglected, but, to 
obviate the uncertain and contingent 
character of the liability, it should 
be shown that the assets of the corpo- 
ration are insufficient for the payment 


of its debts. Manchester Bank vy. 
White, 30 N.H. 456. 
{c] Where shareholders are joint- 


ly and severally liable for the debts 
of the company, a stockholder is in- 
competent as a witness in an action 
involving the liability of another al- 
leged stockholder for the debts of the 


company. Pierce v. Kearney, 5 Hill 
(N.Y.) 82. 
50. Cal.—Wolf v. St. Louis Inde- 


pendent Water Co., 15 Cal. 319. 
\ 


Del.—John A. Bancroft & Co. v. 
Wilmington Conference Academy, 10 
Del. 577. 5 

Mass.—Wyman vy. 
der Co., 8 Cush. 168. 


Ohio.—Imbush & Hornsby v. Me- 
chanics’, etc., Bank, 1 Ohio Dec. (Re- 
print) 8, 1 West.L.Month. 49. 

Pa.—Crozer vy. Leland, 4 Whart. 12. 

$.C.—State Bank vy. Rose, 20 S.C.Kq. 
257. 

51. Ala.—Governor v. Baker, 14 
Ala. 652; Brumby vy. Langdon & Co., 
10 Ala. 747. 


Ark.—Trapnall v. Burton, 


American Pow- 


24 Ark. 


871; Hershy v. Clarksville Inst., 15 
Ark. 128. 

Conn.—Middletown Say. Bank y. 
Bates, 11 Conn. 519. 

Me.—Andover Ministerial, etc., 
Fund v. Reed, 39 Me. 41; Miller v. 


Mariner’s Church, 7 Me. 51, 20 Am.D. 
341. 


WITNESSES 


disqualify.>* 


Md.—WNational F, Ins. Co. v. Crane, 
16 Md. 260, 77 Am.D. 289. 


Ohio.—Cincinnati M. E. Church y. 
Wood, 5 Ohio 288, Wright 12. 


Pa.—Philadelphia Ins. Co. v. Wash- 
ington Ins. Co., 23 Pa. 250. 


[a] Cashier (1) acting as the agent 
of the bank in the collection of the 
sums of money due to the institution, 
is a competent witness to show the 
facts and circumstances attending the 
payment of any such sums, and. to 
establish how, by whom, and for what 
purpose such payment may have been 
made. Williams v. State Bank, 17 La. 
378. (2) Also he is a competent wit- 
ness to prove that the defendant has 
overdrawn his account. Alexandria 
Bank v. McCrea, 2 F.Cas.No. 849, 3 
Cranch C.C. 649. 


[b] Members or citizens of public 
corporations (1) were competent in 
actions by or against such corpora- 
tions. Virginia y. Evans, 28 F.Cas.No. 
16,969, 1 Cranch C.C. 581;. Tuskaloosa 
Vv. Wright, 2 Ports *CATa) 230; Smith 
v. Barber, 1 Root (Conn,) 207; Saw- 
yer v. Alton, 4 Ill. 127; Maysville Vv. 
Shultz, 3 Dana (Ky.) 10; Connecticut 


v. Bradish, 14 Mass. 296; Mann vy. 
Yazoo City, 31 Miss. 574; Barada v. 
Carondelet, 8 Mo. 644; Canning v. 
Pinkham, 1 N.H. 353; Schenck v. 


Corshen County Collector, 1 N.J.Law 
189; Trustees of Village of Water- 
town v. Cowen, 4 Paige (N.Y.) 510, 
27 Am.D. 80; Jackson v. Hillsborough, 
18 N.C. 177; Jonesboro v. McKee, 2 
Yerg. (Tenn.) 167; Kemper v. Vic- 
toria Corp., 3 Tex. 135; Pond v. Sage, 
1 D.Chipm. (Vt.) 250. (2) But an in- 
habitant of a particular place cannot 
be sworn to prove a right in ail the 
inhabitants, because that would be 
swearing to give himself a _ right. 
Lufkin v. Haskell, 3 Pick. (Mass.) 
356; Gould v. James, 6 Cow. (N.Y.) 
369. 


52. U.S.—Bridges v. Armour, 5 
How. 91, 12 L.Ed. 64. 
Ala.—Wier v. Buford, 8 Ala. 134. 
Ark.—Carnall y. Wilson, 14 Ark. 
Cal.—Griffin v. Alsop & Co., 4 Cal. 
406. - 
Conn.—Bulkley v. Richards, 
203. 


Kirby 


Del.—Davis v. Rogers, 6 Del. 44. 
Ga.—McGinnes v. McGinnes, 23 Ga. 
613. 
43 Ill. 


Ill.—Heartrunft vy. Daniels, 
369. 


Ind.—Jenners v. Oldham, 6 Blackf. 
oor 


kKy.—Paul v. Rogers’ Adm’r, 5 T.B. 
Mon. 164. 


La.—Weigel’s Succession, 
Ann. 49. 


Me.—Cates v. Noble, 33 Me. 258. 

Md.—_Hungerford y. Bourne, 3° Gill 
& J. 1338. 

Mass.—George v. Kimball, 24 Pick. 
234. 


Miss.—Moore vy. McKie, 
238. 


Mo.—Hayden v. Cornelius, Lamme 
& Payne, 12 Mo. 321. 


18 La. 


13 Miss. 


or more of the parties, might give him an interest 
which would disqualify him,°? although in the ab- 
sence of any interest on the part of the witness, mere 
personal or business relationship to a party did not 
For example, the relation of prin- 


N.H.—Coleman v. Tebbetts, 20 N. 


H. 408. 


N.J.—Browning v. Cooper, 
Law 196. 


N.Y.—St. John v. American Mut. 
L. Ins. Co., 9 N.Y.Super. 419, 12 N.Y. 
Leg.Obs. 265 Laff 13 NeY.. 35 64 Am.D. 
52 9]. ‘ 


N.C.-—Cannon y. Jones, 11 N.C. 368. 
Ohio.—Ohio v. Gardner, Tapp. 124. 
Pa.—Hoak vy. Hoak, 5 Watts 80. 


5 Spaeimne ast v. Wilson, 1 S.C.Eq. 
al 


Tenn.—Hurst v. Word, 3 Head 564. 
Tex.—Howerton v. Holt, 23° Dexa D1. 
Vt.—Haskins v. Smith, 17 Vt. 263. 


18 N.J. 


Va.—Jones v. Raine, 4 Rand. (25 
Va.) 386. 

Que.—Chapman y. Masson, 3 L.C.’ 
Jur. 285. 


53. U.S.—Wright v. Rogers, 30 F. 
Cas.No. 18,090, 8 McLean 229. 


Ala.—Johnson vy. Cunningham, 1 
Ala. 249, 


Ark.—Folsom vy. 
280. 


Cal.—Peralta v. Castro, 6 Cal. 354. 
Conn.—Patch v. Hoyt, 20 Conn. 334. 


See een v. Frazier, 4 Del. 


Fla.—Meyer v. Fogg, 7 Fla. 292, 68 
Am.D. 441. 


Ga.—Hardwick v. Hook, 8 Ga. 354. 
Ill. Kennedy v. Evans, 31 Ill. 258. 
Ind.—Martin v. Barlow, 3 Ind. 367. 
Iowa.—Floyd v. Mosier, 1 Iowa 512. 
Ky.—Bartlow v. Boude, 3 Dana 591. 


La.—Thompson v.. Chauveau, 6 
Mart.N.S. 458. 


Me.—Commercial Bank v. Wilkins, 
9 Me. 28. 


Md.—Hodges v. 
503. 


Mass.—Gifford v. Coffin, 5 Pick. 447. 
Miss.—Peters v. Moss, 9 Miss. 331. 
Mo.-—_Krum v. Beard, 31 Mo. 505. 


N.H.—Barns v. Hatch, 3 N.H. 304, 
14 Am.D. 369. 


N.J.—Mann v. 
336. 


N.M.—Beall v. Territory, 1 N.M. 
507 [rev on other grounds 16 Wall (U. 
S.)- 535, 21°L.Ha. 292). 


5 a eG a v. Newson, 


N.C.—Jones v. Sasser, 18 N.C. 452. 


Pa.—Drum v. Simpson’s Lessee, 6 
Binn. 478, 6 Am.D. 490. 


pis C.—Gilchrist v. Martin, 8 8.C.Ha. 
jj Tenn—Barnes v. Dick & Co., 9 Yerg. 
Tex.—Ware’s Adm’ rs v. Bennett, 18 
Tex. 794. 
Va.—Harvey v. Alexander, 1 Rand. 
(22 Va.) 219, 10 Am.D. 519. 


[a] Public officer.—A public offi-) 
cer was not rendered incompetent by 
a merely official connection with one 


Fowler, 15 Ark. 


Mullikin, 1 Bland 


Drost, 18 N.J.Law 


Anth.N.P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 265-267] 


cipal and agent, or master and servant did not of it- 
self disqualify the parties as witnesses for or against 
each other,°* but a party to such relation was in- 
competent where the result of the suit could either 
benefit or injure him by reason of the existence of the 


relation.®® 


[§ 266] (e) Interest in Fine, Penalty, or Forfei- 
Disqualification in a eriminal prosecution or 
penal action might result from a right to, or interest 
in, a fine, penalty, or forfeiture to which the accused 
would be subject upon conviction,®® or a lability 


ture. 


of the parties or the matter to which 
his testimony related. Taylor v. U. 
So Ow. Uns.) Mey, tied... 559): 
Love vy. Dargan, 21 Ala. 588; Graves 
v. Merwin, 19 Conn. 96; State v. Gem- 
mill, 6 Del. 9; Ingram v. Little, 21 Ga. 
420: Ryder v. Buckmaster, 4 Ill. 196; 
Madison Tp. School Dist. No. 2 v. 
Rogers, 8 Iowa 316; Merrill v. Hous- 
ley, 2 Litt. (Ky.) 277; Nicholson v. 
Patton, 13 La. 213; French v. Sturdi- 
vant, 8 Me. 246; Bridge v. McLane, 2 
Mass. 520; Buckminster v. Applebee, 
8 N.H. 546; Day v. Hall, 12 N.J.Law 
203; Stewart v. Kip, 5 Johns. (N.Y.) 


256; State v. Simpson, 46 N.C. 80; 
Meredith v. Shewall, 1 Penr.&W. (Pa.) 
495: Gordon v. Saunders, 7 S.C.Eq. 
151; Baldwin v. Marshall, 2 Humphr. 


(Tenn.) 116; Christy v. Smith, 23 Vt. 
663; Brent v. Green, 6 Leigh (33 Va.) 
16; Eaton v. Gentle, 1 Chandl. (Wis.) 
10, 2 Pinn. 81. 

54 U.S.—-Patriotic Bank v. Frye, 
18. H.Cas.No. 10,808, .2 Cranch C.C. 
684. 

Ala.—Stringfellow & Hobson v. Ma- 
Tiott, 1° Ada. °573. 


Ark.—Roberts v. Totten, 13 Ark. 
609. 


Cal.—Mills v. Beard, 19 Cal. 158. 


Conn.—Shepard v. Palmer, 6 Conn. 
95. 


Fla.—Croom v. Noll, 6 Fla. 52. 


Ga.—Collins vy. Lester, 16 Ga. 410. 


Ill.—Nichols v. Guibor, 20 Ill. 285. 


Ind.—Doe ex dem. Morris v. Hime- 
lick, 4 Blackf. 494. 


Ky.—Alexander v. Emerson, 2 Litt. 
25. 


La.—Lane_ v. 
N.S. 372. 


Me.—Campbell v. Thompson, 16 Me. 
sire 


Md.—Baltimore County Mut. F. Ins. 
Co. v. Deale, 18 Md. 26, 79 Am.D. 673. 


Mass.—Union Bank v. Knapp, 3 
Pick. 96, 15 Am.D. 181. 


Miss.—William J. Austin. & Co. v. 
Feamster, 9 Miss. 166. 


Mo.—Stothard v. Aull & Morehead, 
7 Mo. 318. 

Neb.—Blazer v. 
846, 45 Neb. 588. 


N.H.—Bailey v. Shaw, 24 N.H. 297, 
55 Am.D. 241. 


N.J.—Ayres v. Van Lieu, 
765. 

N.Y.—U. S. Bank y. Stearns, 
Wend. 314. 


N.C.—Willard v. Carter, 50 N.C. 395. 


Ohio.—Howell v. Cincinnati Ins. Co., 
7 Ohio 276. j 

Pa.—Seidel v. Packworth, 10 Serg. 
& R. 442. 

S.C.—Reeves v. Burrows, 10 S.C.L. 
427. 

Tenn.—Lipscomb  v. 
Humphr. 256. 


De Peyster, 7 Mart. 


Rogner, 63 N.W. 
5 N.J.Law 


15 


Kitrell<.11 


, 


s 


WITNESSES 
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for costs in ease defendant was acquitted,®’ although 
there was authority holding that liability for costs 
in case the defendant was acquitted did not render 
the witness incompetent.°§ ) 
to be paid on conviction was held not to disqualify.°® 


An interest in a reward 


[§ 267] (f) Vendor or Grantor. A vendor or 


Tex.—Lion Fire Ins. Co. v. Starr, 
12 S.W. 45, 71 Tex. 733. 


Vt.—Wainwright v. Straw, 
215, 40 Am.D. 675. 


Va.—Murray v. Carrot & Co., 3 Call 
Cl- Vai) cola 


W.Va.—Piercy v. Hedrick, 2 W.Va. 
458, 98 Am.D. 774. 


Wis.—Eaton v. Gentle, 
10, 2, Pinn.: 81. 


55. U.S.—Beltzhoover v. Stockton, 
3) B.CasNo. 1,288, 4 Cranch-€.C. 695, 


Ala.—Wallace v. Peck & Clark, 12 
Ala. 768. 


Ark.—Scott v. Jester, 138 Ark. 437. 


Cal.—Finn v. Vallejo St. Wharf Co., 
T Cal. 253) 


Del.—Newbold_ v. 
43. 


Fla.—Croom vy. Noll, 6 Fla. 52. 

Ga.—Allen v. Lacy, Dudl. 81. 

Il1l.— Sherman v. Bruce, 87 Ill. 39. 
eng ae’ vy. Whitesides, 2 Ind. 

(od. 

Ky.—Lexington, etc., R. Co. v. Kidd, 
7 Dana 245. 


La.—Stetson, Avery & Co. v. Gur- 
ney, 17 La. 162. 


Me.—Hewitt v. 
201. 
Md.—Russell v. McKenzie, 13 Md. 
560. 
Mass.—Thompson vy, Lothrop, 
Picky 336: 
Miss.—Poindexter v. La Roche, 15 
Miss. 699. 
‘ N.H.—Williams v. Little, 12 N.H. 


age es v. Broadwell, 1 N.M. 


15 Vt. 


1 Chandi. 


Wilkins, 1 Del. 


Lovering, 12 Me. 


21 


N.Y.—Sage v. 25 Wend. 


426. 


N.C.—Gardner & Devereux v. Small- 
wood, 3 N.C. 349. 


Pa.—Hayes v. Grier, 4 Binn. 80. 


$.C.—Coleman v. Frazier, 38 S.C.L. 
146,) 568: Am. D.. 727. 


Tenn.—Memphis, etc., R: Co. v. Tug- 
well, 1 Coldw. 91. 


Tex.—McGee v. Currie, 4 Tex. 217. 
Vt.—Christy,.v. Smith, 28, Vt, 663. 


56. U.S.—U.S. v. Rhodes, 27 F.Cas, 
Nos.16)162, 1 Cranch<C.C.,/447. 


Ala.—Northcot v. State, 43 Ala. 330. 
ere: v. Moore, 5 J.J.Marsh. 
Bb: 

Mass.—Commonwealth v. Paull, 4 
Pick, 251, 

N.H.—State v. Pray, 14 N.H. 464. 


Pa.—Commonwealth y. Ohio, etce., 
R. Co., 1 Grant 329. 


S.C.—Charleston v. Sibley & Pearl- 
ey, 45.C.L. 34. 


Cee oss «Va “Birch, 


Sherman, 


24 F.Cas.No. 


grantor of property was competent either for or 
against those claiming under him in a suit concern- 
ing the property where the result of the suit could 
not confer upon him any rights or subject him to 
any liabilities;°° but he was incompetent to testify 


14,595, 1 Cranch C.C. 571; Common- 
wealth v. Ohio, ete., R. Co., 1 Grant 
(Pa.) 329. 

58. State v. Blennerhassett, 1 Miss. 
7; Baker v. Commonwealth, 2 Va.Cas. 
(4 Va.) 3538. 

59. U. S. v. Wilson, 28 F.Cas.No, 
16,730, Baldw. 78 [certified questions 
answered 7 Pet. 150, 8 L.Ed. 640]; 
State v. Bennet, 1 Root (Conn.) 249; 
State v. Rush, 8 S.W. 221, 95 Mo. 199. 

60. U.S.—Flagg v. Mann, 9 F.Cas. 
No. 4,847, 2 Sumn. 486. : 


He abe cera v. Yancey, 14 Ala. 


Ark.—Alexander v. McCauley, 22 


Ark! 553. . 
Cal.—Grady v. Early, 18 Cal. 108. - 


Conn.—Steene v. Aylesworth, 18 
Conn. 244. 


Ga.—Adams v. Barrett, 3 Ga. 277. 
Ill.— Warner v. Carlton, 22 Ill. 415. 
Ind.—Lackey v. Stouder, 2 Ind. 376. 


Ky.—Stemmons v. Duncan’s Heirs, 
9 B.Mon. 351. 


La.—Cannon v. White, 16 La.Ann. 
a 6 Wall. (U.S.) 448, 18 LiEd. 


Me.—Wise v. Tripp, 13 Me. 9. 


Md.—F¥ister v. Beall’s Adm’rs, 1 
Harr.&J. 31. 


piesa Da aeett v. Shaw, 5 Metce, 


Miss.—Doe ex dem. Morton v. Jack- 
son, 9 Miss. 494, 40 Am.D. 107. 


Mo.—Fallon v. Murray & Sullivan, 
16 Mo. 168. 


EN Sree Sage v. Hawkins, 22 N.H. 


N.J.—Bogert v. Chrystie, 24 N.J. 
Law 57. 
N.Y.+Crosby' v. Nichols, 16 N.Y. 


Super, 450. 
N.C.—Wetmore v. Click, 50 N.C. 155. 


_ Ohio.—Swisher’s Lessee v. Wil- 
liams’ Heirs, Wright 754. 
Pa.—Shaw v. Reed, 47 Pa. 96. 
S.C.—Alston vy. Huggins, 7 S.C:l. 


688, 5 S.C.L. 185. 
peonn Waller v. Parker, 5 Coldw. 
6. 


Tex.—Loftin v. Nally, 24 Tex. 565. 
Vt.—Cox v. Hall, 18 Vt. 191. 


Va.—Moon v. Campbell, 1 Munf. (15 
Va.) 600. 


[a] Impeachment of deed or trans- 
fer.—A grantor or vendor was always 
competent to impeach his deed or 
transfer for if he had given no war- 
ranty he had no interest in the matter, 
while if he had given a warranty his 
testimony was against his interest. 
Norton v. Linton, 18 Ala. 690; Clinton 
v. Estes, 20 Ark. 216; Robb v. Le- 
fevre, 7 Iowa 150; Wright v. Nichols, 
1 Bibb (Ky.) 298; Hudson v. Hulbert, 
15 Pick. (Mass.) 423; Stevenson v. 
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in favor of one claiming under him and who might, 
if defeated in the suit, have recourse against the’ wit- 


ness.°t 
[§ 268] (38) Time of Interest. 


Chapman, 12 N.H. 524; Swift v. Dean, 
6 Johns. (N.Y.)-523;  McFernan v. 
Powers, 1.Serg.&R. (Pa.) 102; ‘Thomp- 
Son ve schmidt, 21 S.C.i4.156, 22°S.C.i. 
161; Shropshire v. Shropshire, 7 Yereg. 
(Tenn.) 165; Tuttle v.. Turner, Wil- 
Som & Co. 23 Tex. § 759; * Seymours 
Adm’r v. Beach, 4 Vt. 493. 


_61. Ala.—Slaughter v. Cunning- 
ham, 24 Ala. 260, 60 Am.D. 463. 
Ark:—Lindsay v. Lamb, 24 Ark. 222. 


Cal.—Blackwell v. Atkinson, 14 Cal. 
470. 


Ga.—Way v. Arnold, 18 Ga. 181. 
Ill.—Lester v. White’s Heirs, 44 Ill. 
4. 


Towa.—Ayres v. Campbell, 1 Iowa 


, 


_Ky.—Graves v. Mattingly, 
361. 


La.—Baines v. Higgins, 2 La. 220. 


5 Me.—Thompson vy. Towle, 32 Me. 
{0 


' Md.—Heskett vy. Borden Min. Co., 
10 Md. 179. 


Mass.—Whitney  v. 
Cush. 82. 

Miss.—Moore v. McKie, 
238. 
ape elags maith v. Fairbanks, 27 N.H. 
521. 


N.J.—Farley v. Woodburn, 10 N.J. 
Eq. 96. 


N.Y.—Heermance_ v. 
Johns. 5. 
N.C.—Freeman v. Lewis, 27 N.C. 91. 


” Pa.—Kusenberg v. Browne, 42 Pa. 
73. 


S.C.—Saunders vy. Addis, 17' S.C.L. 
49, 


Tenn.—Lawrence v. Senter, 4 Sneed 
52. 


Tex.—Wright v. Bonta, 19 Tex. 385. 


AC Se aaa v. Hammond, 13 Vt. 
242. ? 

Va.—Moon v. Campbell, 1 Munf. (15 
Va.) 600. 


62. Ala.—McCollum vy. Hubbert, 13 
Ala. 282, 48 Am.D. 56. 


Ga.—Shannon vy. Fuller, 20 Ga. 566. 
Tll.—F rink v. McClung, 9 Ill. 569. 

N.Y.—Rogers v. Dibble, 3 Paige 238. 
N.C.—Overman v. Coble, 35 N.C. 1. 


Pa.—Henry’s Lessee v. Morgan, 2 
Binn. 497. 


S.C.—Jones v. McNeil, 18 S.C.L. 466. 

Wis.—Whiting v. Gould & Hawkins, 
L Wis. 195. 

63. Jones’ Ex’rs v. Hoskins, 18 Ala. 
489; Burgess v. Lane, 3 Me. 165. 


6 Bush 


Heywood, 6 


13 Miss. 


Vernoy, 6 


The interest which 

would disqualify a witness must have existed at the 

time when his testimony was offered and an interest | 
then existing was sufficient to exclude the witness 

regardless of when it was acquired.®°? 
subject to some exceptions, as where either of the 
parties,°* or the witness himself,®* had been instru- 
mental in creating the interest of the witness after 
the occurrence of the facts as to which he was to 
testify or his acquisition of knowledge thereof, the 
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witness was not rendered. incompetent. 
[§ 269] (4) Testimony against Interest. 


[$§ 267-270. 


> Ae 
, 


Accord” 


ing to some authorities an interested person was ex- 


This rule was 


64. Ga.—Way v. Arnold, 18 Ga. 181. 
Ky.—Baylor v. Smithers’ Heirs, 1 
Litt. 105. 


N.Y.—Clark v. Brown, 1 Barb. 215. 
N.C.—Hafner v. Irwin, 26 N.C. 529. 
Pa.—Long v. Bailie, 4 Serg.&R. 222. 


65. Ala.—Crawford v. Barkley, 18 
Ala. 270. 


Ga.—Brown v. Burke, 22 Ga. 574, 
Ill.— Stokes v. Kane, 5 Ill. 167. 


Ind.—Elliott v. Lewallen, 1,Ind, 534, 
Smith 284, 


SA Rae a Slant v. Chadwick, 8 Iowa 
3. 


Ky: ms v. Storms, 3 Bush 77. 
La.—Travis v. January, 3 Rob. 227. 
Me.—Darling v. March, 22 Me. 184. 
Sunaina thee v. Slater, 8 Miss. 


Mo.—Haile v. Hill, 13 Mo. 612. 


N.Y.—Lansingburg v. Willard, 8 
Johns. 428. 


Olhio.—Stone vy. Vance, 6 Ohio 246. 


Pa.—In re Darlington’s Appropria- 
tion, 138 Pa. 430. 


3 S.C.—Smyth v. McDow, 8 S.C.L. 
tts 
Tex.—Tuttle v. Turner, Wilson & 


OO, ZO exh DOs 
66. Richards v. Laws, 3 Del. 393. 
[a] Infant.—An infant party 
would not be permitted to testify 


against his own interest. Rickards 
v. Laws, 3 Del. 393 


67. U.S.—West v. Central Union 
eae Co) 2 EK Gd) 585. laft 3000 
ale 


Ala.—Colgin v. Redman, 20 Ala. 650. 

Conn.—Woodruff v. Westcott, 12 
Conn. 134. 

Del.—Rickards v. Laws,)/3 Del. 393. 


Iowa.—Merchand & Co. v. Cook, 4 
Greene 115. 


Miss.—Smith vy. Elder, 15 Miss. 507. 
Mo.—Fagan v. Long, 30 Mo. 222. 


Sn irr gen ce v. Bradey, Anth.N.P. 
185. 


Pa. pou ae Ate. 
S.C.—Corrie vy. Calder, 40 S.C.L. 198. 
Tex.—Parsons v. Phipps, 4 Tex. 341. 


boy GN eae v. Sargeant, 18 Vt. 
68. U.S.—Hall v. Fox, 11 F.Cas. 

No. 5,932, °38. Cranch @.C; ‘64: 
Ala.—Governor yv. Daily, 14 Ala. 


469. 


Ark.—McLain’s Adm’x vy. Churchill, 


cluded only where his interest was in favor of the 
party calling him,®® and an adult®® party was even 
competent to testify for the adverse party and 
against his own interest.°7 


[§ 270] (5) Release of Interest, and Waiver of 
Objections to Witness. 
be rendered competent by a transfer, release, or ex- 
tinguishment of his interest or of the liability to 
which the result of the suit might subject him,°* pro- 


An interested witness might 


5 Ark. 239. 


Cal.—Real del Monte Consol., 
Min. Co. v. Thompson, 22 Cal, 542. 


Conn.—Humes y. Day, 1 Root 466. 
Del.—Lambden y. Conoway, 5 Del. 


etc., 


Ga.—Bond v. Carter, 14 Ga. 697. 
Ill.—Fash y. Blake, 88 Ill. 363. 


Ind.—Madison Ins. Co. y. Lostutter, 
4 Ind. 558. 


Iowa.—Ayres v. Campbell, 
582. 


Ky.—Gillespie v. Gillespie’s Heirs, 
2 Bibb 89. 

la.—Spencer’s Syndics v. Lee, Wal- 
ton & Co., 2 La. 472. 

Me.—Hanly v. Sprague, 20 Me. 431. 


Md.—Stimmel v. Underwood, 3 Gill 
& J. 282. 


Miss.—Fairly v. 
280. 


Mo.—Evans v. Hays, 2 Mo. 97. 


N.H.—Dearborn y. Dearborn, 10 N. 
Eipeaios 


N.J.—Delaware & A. R. Co. v. Irick, 
23 N.J.Law 321; Hendricks v. Mount, 
5 N.J.Law 738, 8 Am.D. 623. 


7M alata v. Broadwell, 


3 Iowa 


Fairly, 38 Miss. 


1 N.M. 


N.Y.—Burritt v. Silliman, 138 N.Y. 
93, 64 Am.D. 532 [rev 16 Barb. 198]; 
Tallman v. Dutcher, 7 Wend. 180. 


N.C.—Buie v. Wooten, 52 N.C. 441. 
Pa.—Beaver vy. Beaver, 23 Pa. 167. 


S.C.—Charleston vy. Weikman, 30 S. 
C.L. 240. 


Tenn.—Tilford v. Hayes, 2 Yerg. 89. 


Tex.—Clark vy. Southern Pac. R. Co., 
27 Tex. 100. 


Vt.—Woodstock Bank v. Clark, 25 


bee 308; Newton vy. Higgins, 2 Vt. 
Va.—Jones y. Raine, 4 Rand. (25 
Va.) 386. 


Ont.—Shannon v. Daly, 27 U.C.Q.B. 
458; Burleigh, etc., United Tps. Corp. 
v. Hales, 27 U.C.Q.B. 72. 


[a] Agreement between the in- 
former and the witness to share the 
money to be recovered in a qui tam 
action, renders him incompetent to 
testitty in the suit, but his competen- 
cy may be restored by a rescission of 
the contract before suit is brought. 
Commonwealth y, Ohio, etc., R. Co., 1 
Grant (Pa.) 329. i 


[b] Release or transfer for pur- 
pose of qualifying witness held suffi- 
cient.—Tobey v. Leonards, 2 Wall. (U. 
S.) 423, 17 L.Hd. 842; Robbins v. But- 
ler, 24 {ll. 387; Baltimore Nat. F. Ins. 
Co. v. Crane, 16 Md. 260, 77 Am.D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 270-271] 


vided it was made in good faith,®® before the witness 
A mere indemnity against liability 
was held not to render the witness competent.‘ + 
who was protected from liability by the statute of 
limitations was a competent witness without a re- 
lease from the party to whom he was lable.*? 
testimony of a party or interested person could also 
be admitted where the parties to the action consent- 
One who ealled as a witness and exam- 
ined an adverse party or a person interested adverse- 
ly to him, thereby waived all objections to the com- 
peteney of the witness and rendered him competent 


had testified.?° 


ed thereto.*? 


for all purposes." 
[§ 271] c. Subject Matter. 


289; Barnes v. Ball, 1 Mass. 73; Mott 
v. Small, 20 Wend. (N.Y.) 212 [aff 22 
Wend. 403]; Carter v. Trueman, 7 Pa. 
315; Fletcher v. Cole, 26 Vt. 170. 


69. Pegg v. Warford, 7 Md. 582; 
Post y. Avery, 5 Watts & S. (Pa.) 509, 


70. Wynn vy. Williams, Minor 
(Ala.) 186; Ten Eyck vy. Bill, 5 Wend. 
GNDY2. 453: 


71. Ala.—Ball vy. State Bank, 8 
Ala. 590, 42 Am.D. 649. 


Ga.—Molyneaux v. Collier, 
cfesils 


Me.—Paine v. Hussey, 17 Me. 274. 


S.C.—Josey v. Wilmington, etc., R. 
Cony-454 SiC 399: 


Wis.—Haton v. White, 2 Wis. 292. 


72. Waller v. Stewart, 29 F.Cas. 
No. 17,109, 4 Cranch C.C. 532; Ludlow 
vee ee Tns. Co., 2 Serg.&R. (Pa.) 
£19: 


73. Frazier v. Laughlin, 6 Ill. 347; 
Fletcher’s Adm’r v. Sanders, 7 Dana 
(Ky.), 345, 82 Am:D..96; Allen & 
Dougherty v. Brown, 5 Mo, 323. 


eee Ala.—Kelly v. Brooks, 25 Ala. 


Cal.—Drake y. Eakin, 10 Cal. 312. 


Ind.—Shellenbarger vy. Norris, 2 
Ind. 285. 


Ky.—Heim v. Handley, 1 Litt. 219. 
Mass.—Webster v. Lee, 5 Mass. 334. 
Miss.—Crowder y. Shackelford, 35 


30 Ga. 


Miss. 321. 
N.J.—Den ex dem. Newcomb v. 
Downam, 13 N.J.Law 135. 


N.Y.—Combs vy. Bateman, 10 Barb. 
573. But see Armsby v. Wood, Hopk. 
229 (holding that a party examined 
before a master by order of court on 
the matters in reference, has a right 
to give every explanation in relation 
to the matters inquired about; but he 
is not thereby made a witness for 
himself as to other and distinct mat- 
ters). . 


N.C.—Cox v. Wilson, 24 N.C. 234. 


Ohio.—Legg v. Drake, 1 Ohio St. 
286. 

Pa.—Forrester v. Torrence, 64 Pa. 

Vt.—Linsley v. Lovely, 26 Vt. 1238. 
ieee ae vy. McKim, 1 Pinn. 


But compare Bell v. Prewitt, 62 Ill. 
361 (holding that cross-examination is 
limited to the facts elicited by the 
examination in chief). 


[a] Notice to testify.—A mere no- 
oie to a party to appear and testify 
did not entitle such party to testify 


, 


t 


A witness whose in- 
terest did not extend to all the matters involved in 
an action was allowed to testify as to those matters 
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One 


The 
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to which his interest did not extend;** and the rule 
of incompetency was relaxed to prevent injustice 
when a party or interested person was offered as a 
witness to matters of which he alone had knowledge 
and which could not be proved without his testimony 
such as, for example, the contents of a lost trunk or 
pareel,*® although not as to the value of the contents 
of the trunk;*? and a plaintiff was not barred of re- 
covery because of his interest, where a dispute arose, 
and only he and defendant were present.’* The rule 
of necessity does not apply, however, where there are 
other witnesses.7® A party or interested person was 


also permitted to testify as to matters not bearing 


in his own behalf, or make him a gen- 
ern] witness in the case, unless he 
was examined by the adverse party. 
Miller y. Waterman, 2 Wis. 90; Hart 
v. Janes, 1 Wis. 61. 


Omak 
Cranch 62, 2 L.Ed. 550. 


Carrington, 4 


Cal.—Hicks v. Whitesides, 18 Cal. 
700. 

Conn.—Shelton vy. Tomlinson, 2 
Root 132. ‘ 

Ga.—Swearingen vy. Swearingen, 19 
Ga. 265. 

Ind.—Prather v. Lentz, 6 Blackf. 
244, 


La.—Macarty v. Roach, 7 Rob. 357. 


N.Y.—Utica Bank v. Mersereau, 3 
Barb.Ch. 528, 49 Am.D. 189. But see 
Gage v. Stewart, 4 Johns. 293 (hold- 
ing a witness interested in ever so 
re a purt of the demand incomne- 
tent 


Pa.—Trach y. Kleppinger, 
Dist. 1014. 


[a] Trover against two.—In an 
action of trover against two, one of 
whom is defaulted, the one in default 
is incompetent on the ground of in- 
terest, even though called to testify 
as to matters not connected with the 
question of damages, as in an action 
of trover there can be but one as- 
sessment of damages, and although 
one defendant is defaulted, there 
must be a joint judgment, consequent- 
ly the defaulted defendant has a di- 


26> Par 


rect interest. Gerrish v. Cummings, 
4 Cush. (Mass.) 391. 
76 U.S —-U. S. v.' Clark, 96 U.S. 
3h 7d 1a Md696, 010 Cl CLY560: 
Ala.—Douglass Vv. Montgomery, 
ClGak. 1©01,; 3% Ala. 638,279. Am-D. {1'6. 
Ga. v. Clark, 
387 Ga. 242. 


Ill.—Parmelee v. Austin, 20 Ill. 35. 
Me.—Herman v. Drinkwater, 1 Me. 


27. 


Md.—Pettigrew v. Barnum, 
434, 69 Am.D, 212. 


Mass.—Harlow v. Fitchburg R. Co., 
8 Gray 237. But see Snow v. Eastern 
R. Co., 12 Mete. 44 (holding the plain- 
tiff an incompetent witness). 


patel P le, v, Scott, 24 Miss. 


Mo.—Nolan vy. Ohio, etc., R. 
Mo. 114. 


N.Y.—Taylor v. Monnot, 11 N.Y.Su- 
Dey Lee ly ADD rs. 8.2 p. 


Ohio.-—Mad River, ete., 
Fulton, 20 Ohio 318. 


11 Md. 


Co., 39 


RR. CONV 


v. Spence, 10 


Watts 335. 


directly on the issues in the ease,*° or to furnish the 
proof preliminary to the introduction of secondary 
evidence,** although not to testify as to the contents 


11 


Tenn.—Johnson Vv. Stone, 
Humphr. 419. 

Contra Packard v. Northcraft’s 
Adm’r, 2 Metc. (Ky.) 489; Smith vy. 


North Carolina R. Co., 60 N.C. 202. 


[a] In Louisiana, under Civ. Code 
arts 2257, 2940, it was held that a 
plaintiff was incompetent to testify 
as to the value and nature of a lost 
trunk or baggage. Block v. Steam- 
boat Trent, 18 La.Ann. 664. 


77. Illinois Cent. R. Co. y. Cope- 
land, 24 Ill. 332, 76 Am.D. 749; Illinois 
Cent. RCo, «Valaydor, -2 4 lao aa 
Davis v. Michigan Southern, ete., R. 
Co., 22 Wl, 278,474, Am, Db; Lote ymaydor 
v. Monnot, 11 N.Y.Super. 116, 1 Abb. 
Pr. 325; Bingham v. Rogers, 6 Watts 
& @S.) (Pa) 74957240 “Arm Diesel eB udg 
see Whitesell v. Crane, 8 Watts & S. 
(Pa.) » 3695) “Johnson »¥. 9 Stone; * alk 
Humphr. (Tenn.) 419 (both holding 
that plaintiff might testify as to the 
value of the contents of the trunk). © 


78. Krauss v. Abeles, 46 N.Y.S. 
531, 20 Misc. 697 [aff 47 N.Y.S. 59], 
21 Mise. 446]. 


79. Catlett v. Chestnut, 146 So. #A1, 
107 Fla. 498. 


&0. Black v. Moore, 1 Pa. 344; Gil- 
lespie’s Adm’r v. Redmond, 13 Tex. 
9; McLaughlin v. Hill, 6 Vt. 20. ‘ 


81. U.S.—Tayloe v. Riggs, 1 Pet. 
591, 7 Lskd. 275. 


Ala.—Juzan v. Toulmin, 9 Ala. 662, 
44 Am.D. 448. 


Ark, aeeel? 18 Ave 
ee 29 How. Ko: S.) 185, 16 L.Ed. 
5 : 


Cal.—Bagley v. Eaton, 10 Cal. 126. 
ee Abnian v. Bogue, 19 Conn. 
©) 35 ‘ 

Del.—_Shrowders v. Har per, 
444, 

Fla.—Porter y. Ferguson, 4 Fla. 102. 


Ga. Ga.Dec.Pt. 
DT, (2.015. 


Ill.— Wade v. Wade, 12 Ill. 89. 


Ind.—Harris v. Doe ex dem Bar- 
nett, 4 Blackf. 369. 


Ky.—Hamit v. Wey feces 
Marsh, 366. 


La.—C. Yale, Jr. & oe; v. Oliver & 
Drake, 21 La.Ann. 454 


Mass.—Adams v. Loring 7 Pick. 62. 


Sot res v. Black, 13 Mjisst 


Mo.—HEllis: v. Ellis, 1 Mo. 220. 


1 Del. 


2 AK. 


We bet waa v. Gassett, 11 N.H. 
N.J.—Statford y. Stafford, r. ; 
Bq. 525. rome 
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of a lost document.82 


Salvors. 


of the salvage service ;°? 


Ohio.—Wells v. Warrick, Martin & 
Co., 1 Ohio St. 386. 


ree ae v. Cooper, 3 Serg.&R. 


patel Vv. Lambert, 1 Sneed 


82. Mass.—Adams  v. 
Pick. 62. 


Miss.—Davis v. Black, 13 Miss. 226. 


Mo.—Beachboard’s Adm’r v. Luce, 
22 Mo. 168. 


N.C.—Grant v. Reid, 46 N.C. 512. 


eaten te v. Lambert, 1 Sneed 


But see Bean v. Brackett, 34 N.H. 
102 (holding the testimony of an as- 
signee in bankruptcy competent to 
prove posting of notices of sale and 
their contents, it appearing that he 
had no knowledge where they were, 
or what had become of them). 


83. The Boston, 3 F.Cas.No: 1,673, 
1. Sumn. 328; The Blizabeth and Jane, 
8 F.Cas.No. 4,356, 1 Ware 27, 29; The 
Henry Ewhbank, 11 F.Cas. No. 6.316) i 
Sumn. 400; The Huntress, ‘12 W.Cas. 
No, 6,912, 1 Phila. (Pa.) 122; Jones v. 
The ‘Richmond, se ine Mn 7,492; 
The Sara Barnardina, 2 Hagg.Adm. 
151,166 Reprint 199; The Pitt, 2 Hage. 
Adm. 149, 166 Reprint 198. 


“In cases of salvage, it usually hap- 
pens that the salvors are the only 
persons by whom the most important 
and material facts which go to de- 
termine the rate of salvage can be 
proved, as no others are present. 
They are therefore admitted, from 
the necessity of the case, as witness- 
es, in order that services entitled toa 
generous remuneration, as well upon 
principles of public policy as private 
justice, may not go unrewarded.” The 
Elizabeth and Jane, supra. 


84. The Boston, 3 F.Cas.No. 1,673, 
Y Sumn. 328; The Henry Bwbank, 11 
F..Cas.No. 6,376, 1 Suman. 400. 


85. U.S.—Nelson v. Woodruff, 1 
Black 156, 17 L.Ed. 97. 


Ala.—Drake v. Foster, 28 Ala. 649. 
Ark.—Scott v. Jester, 13 Ark. 437. 
- Cal.—Brooks v. Crosby, 22 Cal. 42. 
Colo.—Milsap v. Stone, 2 Colo. 137. 


Conn.—Lewis v. Morse, 20 Conn. 
211. 


Ga.—Caraway v. Smith, 28 Ga. 541. 
Ill.—Gordon v. Goodell, 34 Ill. 429. 
Ind.—Sims v. Givan, 2 Blackf. 461. 

jowa.-—Veiths v. Hagge, 8 Iowa 163. 


Ky.—wWeil & Bro. v. Silverstone, 6 
Bush 698. 


La.—Cressap v. Winchester, 6 Rob. 
458. 


Me.—Rumsey v. Bragg, 35 Me. 116. 


Md.—Groshon y. Thomas, 20 Md. 
234, 


Leland,’ 7 


The case of salvage is an exception to 
the rule as to the incompetency of witnesses on ac- 
count of interest, as salvors are from necessity com- 
petent witnesses as to the facts occurring at the time 
but not as to other facts 
capable of distinct and independent proof.*# 


[§ 272] d. Time for Objections. 
bent on the party desiring to exclude a witness on 
the ground of interest to object to such witness be- 
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[§§ 271-273 


fore he was sworn, or if his interest was not then 


/ 


In General. 


It was incum- 


Mass.—Shurtleff  v. 
Pick. 202. ¢ 


Miss.—Carter v. Graves, 7 Miss. 9. 
N.H.—Watts v. Derry, 22 N.H. 498. 


N.J.—Berryman v. Graham, 21 N.J: 
Eq. 370. 


N.Y.—Pratt v. Adams, 7 Paige 615. 
N.C.—Im re Macay, 84 N.C. 63. 


Ohio.—Inglebright v. Hammond, 19 
Ohio 337, 53 Am.D. 430. 


Pa.—Patterson & Co. vy. Wallace, 44 
Pa. 88. 


Tex.—Legg v. McNeill, 2 Tex. 428. 
Vt.—White v. Dow, ‘23 Vt. 300. 


Va.—Hord’s Adm’r v. Colbert, 
Gratt. (69 Va.) 49. 


Ont.—Prescott v. Jarvis, 5 U.C.Q. 
B. 489. 


86. Right to call Raeee as dae 
nesses see Supra § 13 


87. See statutory provisions. 


[a] Act of congress removing the 
disqualification in courts of the Unit- 
ed States did not apply to the courts 
of aterritory. Good v. Martin, 95 U.S. 
90, 24 L.Ed. 341. 


[b] Person accused of crime has 
the right to testify in his own behalf. 
WU. Suw. Bebout, 28 Bi b22i) 5 OU .Sieve 
Houghton, 14 F. 544; Ortiz v. State, 
11+ So., 611,80), Bla. 2565) Miller) ve 
State, 15 Fla. 577; Clark v. State, 50 
Ind. 514; State v. Sims, 31 So. 71, 106 
La. 453; Commonwealth vy. Mullen, 
23 N.E. 51, 150 Mass. 394; Common- 
wealth v. Moran, 130 Mass. 281; State 
v. Kinder, 10 S.W. 77, 96 Mo. 548; 
State v. Banks, 73 Mo. 592; Giebel v. 
State, .12:°S-w.. 591,28. TexsApp.:151; 
State v. Evans, 10 8.E. 792, 33 W.Va. 
417. 


[ec] Under some of the earlier stat- 
utes the common-law rule was modi- 
fied rather than abrogated, parties and 
interested persons being made com- 
petent in some, but not in all, cases. 
See Alabama & T. R. Co. v. Oaks, 37 
Ala. 694; Yonge v. Mobile & O. R. Co., 
31 Ala. 422; Swinney & Palmer vy. 
Dorman, 25 Ala. 433; Yarborough v. 
Hood, 13 Ala. 176; Jones v. Kirksey, 
10: Ala. 579; Hudgins v. Nix, 10 Ala. 
575; Palmer v. Severance, 9 Ala. 751; 
Palmer v. Severance, 8 Ala. 53; Cave 
v. Burns, 6 Ala. 780; Paul v. Meek, 6 
Ala. 753; Bolling & James v. Logan, 
4 Ala. 169; Wilson vy. Walker, 3 Stew. 


Willard, 19 


28 


(Ala.) 211; Watkins v. Watkins, 2 
Stew. (Ala.) 485; Faris v. King, 1 
Stew. (Ala.) 255; Easterly v. Bas- 


signano, 20 Cal. 489; Lucas, Turner 
& Co. v. Payne & Dewey, 7 Cal. 92; 
Tomlinson v. Spencer, 5 Cal. 291; 
Buckley v. Manife & Runnels, 3 Cal. 
441; Johnson v. Henderson, 3 Cal. 368; 
Sparks v. Kohler, 3 Cal. 299; Hotaling 
v. Cronise, 2 Cal. 60; Weed v. Bishop, 


7 Conn. 128; Tyler v. Scovel, 1 Root 
(Conn.) 523: Rice v. Pennypacker, 5 
Del.Ch. 33;. Wright v. Lawson, 13 Ga. 


known, as soon as such interest was discovered, and 
if the objection was not then taken it was waived.** 


[§ 273] 2. Statutory Rule of Competency**—a. 
The modern statutory rule is that par- 
ties to, and persons interested in, the event of a civil 
action are perfectly competent as witnesses therein, 
notwithstanding their interest, and the same rule ap- 
plies in criminal proceedings, even defendant on tri- 
al being allowed to testify in his own behalf if he 
so desires,§7 and the abrogation of the common-law 


459; Persons v. Hight, 4 Ga. 474; 
McAllister v. Smith, 17 Ill. 328, 65 
Am.D. 651; Anderson v. Weaver, 17 
Ind. 223; Hall v. Nash, 11 Ind. 34; 
Campbell v. McHarg, 9 Iowa 354; 
Hastings & Co. vy. Devoran, 7 Iowa 
319; Bacon v. Lee, 4 Iowa 490; Lowe 
v. Ganby, Morr. (lowa) 281; Goodwin 
v. Appleton, 22 Me. 453; Cutler v. 
Bubier, 4 Gray (Mass.) 588; Fuller v. 
Morse, 4 Gray (Mass.) 294; Kendall 
v. Robertson, 12 Cush. (Mass.) 156; 
Morgan v. Stone, 11 Cush. (Mass.) 
253; Gifford v. Whitcomb, 9° Cush. 
(Mass.) 482; King v. Howard, 1 Cush. 
(Mass.) 1387;  Brickett v. Minot, 7 
Metc. (Mass.) 291, 294; Little v. Rog- 
ers, 1 Metc. (Mass.) 108; Lufkin v. 
Haskell, 3 Pick. (Mass.) 356; McBride 
v. Cicotte, 4 Mich. 478; Scheifer v. 
Kahlman, 30 Mo. 232; Garnier v. Le 
Beau, 30 Mo. 229; Sawyer v. Mitchell, 
27 Mo. 510; Bates v. The Madison, 18 
Mo. 99; Young v. Croughton, 17 Mo. 
867; Lovering v. Lovering, 13 N.H. 
513; Roehers v. Remhoff, 26 A. 860, 
55 N.J.Law 475; Wilson v.. Elwood, 
28 N.Y. 117; Bridges v. Hyatt, 16 N.Y. 
546; Blodget v. Morris, 14 N.Y. 482; 
Dean v. Thornton, 13 N.Y. 266; How- 
land v. Willetts, 9 N.Y. 170, Seld. 178; 
Terry v. Dayton, 31 Barb. (N.Y.) 519; 
King & Davidson vy. Lowry & Jarvis, 
20 Barb. (N.Y.) 532; Neass v. Mercer, 
15 Barb. (N.Y.) 318; Gilbert v. Averill, 
15 Barbi (N.Ys) 203 Holman v. Dord, 12 
Barb. CNY.) 2336; 1 Code Rep.N.S. 331, 
2 Edm.Sel.Cas. 270; Fitch y. Bates, 11 
Barb. (N.Y.) 471; Munson y. Hege- 
man, 10 Barb. (N.Y.) 112, 5 How.Pr. 
223 [rev Seld. 63]; Leach v. Kelsey, 7 


Iseioge (ONENESS) nee 470; Brahms v. 
Joyce, 12 N.Y.Super. 16; Catlin v. 
Hansen, 8 N.Y. Bape 309; Charleston 


Bank v. Emeric, 4 .N.Y.Super. TASS 53 
Code Rep. 201, 207; Crosby v. Nichols, 
16 N.Y.Super. 450; "Carpenter v. Sweet, 
4 E.D.Smith (N.Y. ) 333, 2 Abb.Pr. 150, 
11 How.Pr. 403; Hicks v. Wirth, 4 E. 
D.Smith (N.Y.) 78, 10 How.Pr. 555; 
McGinn v. Worden, 3 E.D.Smith (N. 
Y.) 355; Erost -v. Hanford}—1. 1 E.D, 

Smith (N.Y.) 540;> Ely v.. Miller, 1 
Abb.Pr. (N.Y.) 241; Marseilles vy. Bul- 
ger, 19 How.Pr. (N. Y.) 34; Lefever v. 
Brigham, 10 How.Pr. (N. Y.) 385; Pot- 
ter v. Bushnell, 10 How.Pr. (N. Y.) 94; 
Albany Mechanics’, ete., Bank v. Rid- 
er, 5 How.Pr. (N.Y.) 401, Code Rep. 
NS. 61; Salina Bank y. Henry, 2 Den. 
Nie) 155 [aff 1 N.Y. 88 (aff 3 Den. 
593)]; Kingsland & Kingsland wv 
Cowman & Gillender, 5 Hill (N.Y.) 


608; Cloyes v. Thayer & Morse, 3 Hill. 


(N.Y.) 564; Beggs v. Butler, 9 Paige 
(N.Y.) 226 [rev Clarke 517]; Peirson 
v. Smith, Clarke (N.Y.) 228; Jones vz 
Henry, 84 NEC 3 20s 37 Am.R. 624; 
In re Macay, 84 N.C. 63; Richardson 
& Co. v. Wingate, 1, Ohio Dec. (Re- 
print) 478, 10 West. J. 145; Sessions 
v. Richmond, Ly Ratio? 986 Phillips Ve 
Caldwell, 31 S.C.L. 1; Wallis v. Nel- 
son, 16 $:C.L. 144; Harick v. Jones, 
15) S-/C1L 4028 Kecheley v. Cheer, 15 
S.C 395 Clifford v. Murden, 15 Ss. 
Calan Oo Fulmer vy. Hays, 14 S:Gal. 
256; Thomas v. Brown’s Ex’rs, 12 S.C, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule is generally recognized in the 


-L. 557; Luyten v. Haygood, 2 S.C.L. 
177; Williams v. Lenoir, 8 Baxt. 
(Tenn.) 895; Johnson vy. Ward, 21 
Tex. 475; Evans v. Hardgrove, 11 Tex. 
‘210; Crozier, Rhea & Co. v. Kirker, 
4,.Tex. 252, .51.:Am.D.,/724;. McGee: v. 
C€urnie, °4-"Tex. 21%; Woodbury. v. 
Woodbury’s Estate, 50 Vt. 152; Wood- 
bury v. Woodbury’s Estate, 48 Vt. 94; 
Glasford v. Baker, 1 Wash.T. 224; 
Moyer v. Gunn, 12 Wis. 385; Dudley 
v. Beck, 3 Wis. 274; Ecker v. Moore, 
2 Pinn. (Wis.) 425, 2 Chandl. 85; 
MacFarlane v. Reg., 16 Can.S.C. 393; 
Reg. v. Drain, 8 Man. 535; Reg. v. 
Bonter, 30 U.C.C.P. (Ont.) 19; Reg. v. 
Richardson, 46 U.C.Q.B. (Ont.) 875; 
Prescott Mut. F. Ins. Co. v. Palmer, 20 
U.C.Q.B. (Ont.) 441; Moffatt v. Rob- 
ertson, 19 U.C.Q.B. (Ont.) 401; Mc- 
elise v. Murdoff, 19 U.C.Q.B. (Ont.) 
6. 


[d] Notice to adverse party of in- 
tention to testify—(1) It has been 
held under some statutes that a party 
who intends to testify in his own be- 
half shall give the adverse party no- 
tice of such intention (Leet v. Wilson, 
24 Cal. 398; Bradley v. Kent, 22 Cal. 
169; Bond v. Dorn, 22 Cal. 113; Mal- 
lory v. Leiby, 1 Kan. 97; Hinds v. 
Barton, 25 N.Y. 544; Bissell v. Hamlin, 
3 Bosw. (N.Y.) 383; Totten v. Monell, 
6 Abb.Pr. (N.Y.) 288; Simms v. Lar- 
kin, 19 Wis. 390; Smith v. Swarthout, 
15 Wis. 550; Hubbell v. Noonan, 8 
Wis. 214), (2) or notify or subpena 
his adversary to appear and testify 
(Stevens v. Campbell, 6 Iowa 538; 
Cooke v. Manly, 6 Wis. 24; Greene 
v. Holley, 2 Pinn. (Wis.) 488, 2 Chandl. 
168; Ecker v. Moore, 2 Pinn. (Wis.) 
425, 2 Chandl. 85), (3) but at the pres- 
ent time no such notice is necessary 
(Potter v. Menasha, 80 Wis. 492). 


[e] Statutes authorizing one party 
to compel an adverse party to testify 
did not render competent a party who, 
although adverse on the record to the 
party calling him, was not really ad- 
verse to such party in interest under 
the issues. Swift v. Ellsworth, 10 {nd. 
205, 71 Am.D. 316; Pratte v. Coffman, 
33 Mo. 71; Harris v. Harris, 25 Mo. 
567; Myers v. Hollingsworth, 26 N.J. 
Law 186. 


8s. U.S.—Goodwin v. Fox, 9 S.Ct. 
367, 129 U.S. 601, 32 L.Ed. 805; Brad- 
ley v. U. Si, 17 Ct.Cl. 428, 104 U.S. 442, 
26 L.Ed. 824; Texas v. Chiles, 21 
Wall. 488, 22 L.Ed. 650; Brown v. U. 
S., 56 F.(2d) 997; Kerr v. Modern 
Woodmen of America, 117 F. 593, 54 
C.C.A. 655 [cert den 24 S.Ct. 853, 193 
U.S. 670, 48 L.Ed. 840]; De Beaumont 
v. Webster, 81 F. 535, 26 C.C.A. 494. 


Ala.—St. Louis & S. F. R. Co. v. 
Savage,--50) Sort’ /1138; ‘1637 Ala; 553" St. 
Louis, etc., R. Co. v. Savage, 50 So. 
113, 163 Ala. 55; Jackson v. Tribble, 
47 So. ‘310, 156 Ala. 480; Calera Land 
Co. v. Brickerhoff, 6 So. 295, 87 Ala. 
422; Olive v. Adams, 50 Ala. 373; 
Bragg v. Clark, 50 Ala. 363; Bogia 
v. Darden, 45 Ala. 269; Brand v. Ab- 
bott, 42 Ala. 499; Hutton v. Williams, 
35 Ala. 503, 76 Am.D. 297; Rupert & 
Cassity v. Elston’s Ex’r, 35 Ala. 79; 
Woodward v. State, 109 So. 119, 21 
Ala.App. 417, 


Cal.—J. H. Coghill & Co. v. Boring, 
15 Cal. 213; People v. Arcega, 193 P. 
264, 49 Cal.App. 239. 


Conn.—Cowles v. Bacon, 21 Conn. 
451, 56 Am.D. 371. 


D.C.—Halback v. Hill, 49 App.D.C. 
127, 261 F..1007; Droop v. Metzerott, 
7 D.C. 89; New Arcade Co. v. Owens, 
258 FE. 965. 

Fla.—Le Blanc v. Yawn, 126 So. 789, 
99 Fla. 8328; Haworth v. Norris, 10 So. 
18, 28 Fla. 763. °° cs 


‘ 
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decisions of the | courts,** although the fact of interest may affect his 


Ga.—MclIntyre v. McIntyre, 47 S.E. 
501, 120 Ga. 67, 102 Am.S.R. 71, 1 Ann. 
Cas. 606; Atlanta, etc., R. Co. v. Hod- 
nett, 36 Ga. 669; Brown v. Carroll, 36 
Ga. 568; Gordon v. State, 67 S.E. 893, 
7 Ga.App. 691; Union v. State, 66 S.E. 
24,7 Ga.App. 27. 


Ill.—Northern Trust Co. v. Sanford, 
139 N.E. 603, 308 Ill. 881; Shipley v. 
Shipley, 113 N.E. 906, 274 Ill. 506; 
Ackman v. Potter, 88 N.E. 231, 239 Ill. 
578; Provident Sav. L. Assur. Soc. v. 
King, 75 N.E. 166, 216 Il]. 416 [aff 117 
Tll.App. 556]; Illinois Cent. R. Co. v. 
Weldon, 52 Ill. 290; 
First Nat. Bank, 51 Ill. 73; Rendahl 
v. Walsh, 145 Ill.App. 601; Seass v. 
Wright, 138 Ill.App. 6. See Skahen v. 
Strauss, 199 Ill.App. 403. 


Ind.—Hiatt v. State, 127 N.H. 277, 
189 Ind. 524; Swygart v. Willard, 76 
N.E. 755, 166 Ind. 25; Littler v. Smiley, 
9 Ind. 116; Muir v. Gibson, 8 Ind. 187; 
Thompson v. Thompson, 130 N.E. 655, 
75 Ind.App. 415; Miller v. Miller, 104 
N.E. 588, 55 Ind.App. 644; Indiana 
Union Tract. Co. v. Pheanis, 85 N.E. 
1040, 43 Ind.App. 653. 


Iowa.—Leighton v. Leighton, 194 
N.W. 276, 196 Iowa 1191; Secor v. 
Siver, 161 N.W. 769, 188 Iowa 1126 
[op mod on other grounds 176 N.W. 
981]; Hess v. Fockler, 25 Iowa 9. 


Kan.—Sharp v. Losee, 199 P. 94, 109 
Kan. 211; Meador v. Manlove, 156 P. 
731, 97 Kan. 706; Hess v. Hartwig, 112 
P. 99, 88 Kan. 592. 


IK<y.—Bush v. Board of Education of 
Clark County, 37 S.W.(2d) 849, 238 Ky. 
297; Caddell’s Heirs v. Caddell’s Ex’x, 
194 S.W. 541, 175 Ky. 505; Lackey v. 
Richmond, ete., Turnpike Road Co., 17 
B.Mon. 48; Covington, ete, R: Co. v. 
Ingles, 15 B.Mon. 637; Millett v. Park- 
er, 2 Mete. 608; Louisville, etc., R. 
Co. v. Carter, 66 S.W. 508, 23 Ky.L. 
2017; Lebus v. Whalen, 30 S.W. 22, 
31 S.W. 278, 17 Ky.L. 52; Walker v. 
Smith, 13 Ky.Op. 365, 6 Ky.L. 457, 
ie Williams v. Godsay, 8 Ky.Op. 


La.—State v. Lebleu, 69 So. 808, 137 
La. 1007; Jones v. Texas, etc., R. Co., 
16 So. 937, 47 La.Ann. 383; Cutler v. 
Succession of Collins, 37 La.Ann. 95; 
LeBlanc v. Succession of Massieu, 26 
ate 332; In re Scott, 21 La.Ann. 


Me.—Mansfield v. Gushee, 114 A. 
296, 120 Me. 333; Haswell v. Walker, 
104 A. 810, 117 Me. 427; Stover vy. 
Bluehill, 51 Me. 439; Palmer yv. Ban- 
gor, 46 Me. 325; Gunnison v. Lane, 
45 Me. 165; Penobscot, ete., R. Co. v. 
Dunn, 39 Me. 587; Bean v. Lane, 15 
Me. 190. : 


Mass.—Bates v. Kempton, 7 Gray 
382; Chase v. Breed, 5 Gray 440; 
Palmer v. White, 10 Cush. 321. 


Mich.—Story & Clark Piano Co. v. 
Ottawa Circuit Judge, 179 N.W. 254, 
212 Mich. 1; Montague v. Dougan, 35 
N.W. 840, 68 Mich. 98. 


Minn.—dAllen v. Knutson, 104 N.W. 
963, 96 Minn. 340. 


Miss.—Ellis v. Berry, 110 So. 211, 
145 Miss. 652; Burks vy. Loggins, 39 
Miss. 462. 


Mo.—Snider v.. McAtee, 178 S.W. 
484 [aff 147 S.W. 136, 165 Mo.App. 
260]; Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; Coats v: Lynch, 53 S.W. 
895, 152 Mo. 161; Stein v. Weidman’s 
Adm’r, 20 Mo. 17; Bates v. The Madi- 
son, 18 Mo. 99; The Madison vy. Wells, 
14 Mo. 860; Herndon v. S. A. Robert- 
son Const. Co., (App.) 59 S.W.(2d) 75; 
Jackson v. Smith, 123 S.W. 1026, 139 
Mo.App. 691; Jenkins v. Emmons, 94 
Div. Sle, diy MorApp. Ly “White v. 


Young v. Cairo’ 


Snelson, 92 Mo.App. 490; Ashford v, 
Metropolitan L. Ins. Co., 80 Mo.App. 
638. 


Mont.—State v. District Court of 
Eighth Judicial Dist. in and for Cas- 
cade County, 235 P. 766, 73 Mont. 
265. 


Neb.—Dogge v. State, 31 N.W. 929, 
21 Neb. 272. 


N.H.—White Mt. Freezer: Co. v. 
Murphy, 101 A. 357, 78 N.H. 398; 
Chase, v. Pitman,.43 A. 617, 69 N.H. 
423; Sheehan v. Hennessey, 18 A. 652, 
65 N.H. 101; Winship v. Enfield, 42 
N.H. 197; Rich v. Flanders, 39 N:.H. 
3804; Palmer v. Palmer, 38'N.H. 418; 
Tuttle v. Robinson, 33 N.H. 104; Chap- 
in v. Walpole School Dist. No. 2, 30 
N.H. 25; Smith v. Smith, 27 N.H. 244; 
Hoyt v. French, 24 N.H. 198; Huntoon 
v. Hazelton, 20 N.H. 388; 
Bachelder, 18 N.H. 135; ; 
Locke, 11 N.H. 246; Fuller v. Little, 7 
IN-H. 535, 


N.J.—Voorhees v. Jones,.29 N.J.Law 
270; Giveans v. McMurtry, 16 N.J.Eq. 
468 [aff 17 N.J.Eq. 510]. j 


N.Y.—In re Fitzpatrick’s Will, 169 
N.E. 110,. 252 N.Y. 121; Freeman. v: 
Spalding, 12 N.Y. 373; Fenly v. Stew- 
art, 7 N.Y.Super. 101, 10 N.Y.Leg.Obs. 
40; New York v. Price, 6 N.Y.Super. 
616, Code Rep.N.S. 85, 9 N.Y.Leg. Obs. 
255; New York, ete, R. Co:v. "Cook; 
4 N.Y.Super. 7382, 3.Code Rep. 202, 
207; Windheim v. Lafayette. Hotel 
Co;, 190 NIY.S., 833) .117 IMisex, idisis 
Mason v. Hinds, 19 N.Y.S. 996. 


N.C.—Fleming v. Sexton, 90 S.E. 
247, 172 N.C. 250; Shaw v. Highland 
Park Mfs. Co.,. 59. SiO7'676) 246) INue, 
235; Little v. Ratliff, 35 S.H. 469, 126 
N.C. 262; Clark v. Hodge, 21 S.E. 562, 
116 N.C. 761; Albright v. Albright, 
Bie euale ae 


Or.—Lowe v. Brown, 235 P: 395, 114 
Or. 426; Radtke v. Taylor, 210 P. 863, 
105 Or. 559, 27 ALR. 1423, F 


Pa.—Sturgeon v. Stevens, 40 A. 488, 
186 Pa. 350; Greenawalt v. McEnelley, 
85 Pa. 352; Frew v. Clarke, 80° Pa. 
170; McClelland’s Ex’r v. West, 70 
Pa. 183; Cannell v. Crawford County, 
59 Pa. 196; Barnet v. Young Tp., 6 
Watts & S. 46; In re Campbell’s Es- 
tate, 54 Pa.Super.’ 356; Common- 
wealth v. Cane, 2 Pars.Eq.Cas. 265. 


Philippine.—Miller Wi Jones, 9 
Philippine 648, 6 Off.Gaz. 267; Mer- 
chant v. International Banking Corn., 
9 Philippine 554, 6 Off.Gaz. 184; Guz- 
man v. X, 9 Philippine 112, 5 Off.Gaz. 
912; Mellado v. Tacloban, 9 Philippine 
92, 5 Off.Gaz. 857; U. S. v. Ortiz, 8 
Philippine 752; U.S. v. Sarter;. 8 
Philippine 737, 4 Off.Gaz. 444; Lopez 
v. Tan Tioco, 8 Philippine 693, 5 Off. 
Gaz. 790; Veloso v. Veloso, 8 Philip-. 
pine 83; Aldaz v. Gay, 7 Philippine 
268; Tuason v. Uson, 7 Philippine 85; 
Lichauco v. Martinez, 6 Philippine 594, 
5 Off.Gaz. 89; Nicholas v. José, 6 Phil- 
ippine 589, 4 Off.Gaz. 708;, Behn Vv. 
Rosatzin, 5 Philippine 660, 4 Off.Gaz. 
292; Parrado v. Jo-Juayco, 4 Philip- 
pine 710, 4 Off.Gaz. 472; De Guzman 
v. Rivera, 4 Philippine 620, 4 Off.Gaz. 
530; Compafiia Gen. de Tabacos v. 
Topifio, 4 Philippine 38, 2 Off.Gaz. 
717; Gonzaga v. De Canete, 3 Philip- 
pine 394, 2 Off.Gaz. 346; tats AG 
Capisonda, 1 Philippine 575. 


Porto Rico.—Salazar v. Costa, 1 
Porto Rico Fed. 119. 4 


S.C.—State v. Kennedy, 67 S.E. 152, 
85 S.C. 146; Merck v. Merck, 65 S.B. 
347, 83 S.C.. 329, 137 ‘Am.S.R. 815; 
Cooley v. Cooley, 36 S.E. 563, 58 S.C. 
168, 37 S.He 226, 58-S.C. 582. 


S.D.—State v. Smith, 228 N.W. 240, 
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eredibility.8° These enabling statutes should receive 
Such statutes are enlarging 
and not restraining and render no persons incompe- 
tent who were competent before their enactment ;° 
while on the other hand they do not restore to com- 
peteney persons who are disqualified for reasons oth- 
er than interest as parties or otherwise.°? In the ab- 
sence of a provision to the contrary,®* such a statute 
will govern in any trial taking place after it goes 


a liberal construction.®° 


WITNESSES 


other witness.?® 


into effect, although the action may have been com- 


30 ASHIDY Pers State v. Nieuwenhuis, 
178 N.W..976, 43 S.D. 198 


Tenn.—Grable v. Louisville, etc., R. 
Co., 2) Lea 246. 


Tex.—Martin v. McAdams, 27 S.W. 
255, 87 Tex. 225; Lang v. Daugherty, 
Ae SavVVes 29, Ai 4 hex! 22654 MeCoyisv. 
Long, (Commn.App.) 17 S.W.(2d) 783 
[den reh (Commn.App.) 15 S.W.(2d) 
234 (aff (Civ.App.) 294 S.W. 633)]; 
Ruiz v. Vela, (Civ.App.) 50 S.W.(2d) 
360; Mondragon v. Mondragon, (Civ. 
App.) 239 S.W. 650 [mod 257 S.W. 215, 
113 Tex. 404]; Missouri, etc, R., Co. 
v. Hendricks, 108 S.W. 745, 49 Tex.Civ. 
App. 314; Coleman vy. State, 126 5.W. 
573, 5S "Tex.Cr. 451. 


Vt.—In re Bugbee’s Will, 102 A. 484, 
92 Vt. 175; In re Wheelock’s Will, 56 
A. 1013, 76 Vt. 285; McDaniels v. Rob- 
inson, 26 Vt. 316, 62 Am.D. 574; Spears 
y. Forrest, 15 Vt. 435. 


Va. — Brotherhood of Railroad 
Trainmen y. Vickers, 93 S.BE. 577, 121 
Va. 311; Potomac, etc., R. Co. v. Chi- 
chester, 68 S.B. 404, 111 Va. 152; 
Wright v. Johnson, 62 S.B. 948, 108 Va. 
855; Gordon v. Funkhouser, 42 S.E. 
677, 100 Va. 675 


Wash.—In re Sloan’s Estate, 96 P. 
-684, 50 Wash. 86, 17 L.R.A.N.S. 960. 


W.Va.—State v. Galford, 105 S.E. 
237, 87 W.Va. 358; Barker v. Hinton, 
59 S.H. 614, 62 W.Va. 639, 13 Ann.Cas. 
1150; Newlin v. Beard, 6 W.Va. 110. 


Wis.—Wausau First Nat. Bank v. 
Conway, 30 N.W. 215, 67 Wis. 210. 

Wyo.—Maki v. State, 112 P. 334, 18 
Wyo. 481, 33 L.R.A.N.S. 465. 


Eng.—Cobbett v. Hudson, 1 E.&B. 
1150972 BCL. 11, 12£8°Reprint: 341. 


N.B.—Ex p. Legere, 27 N.B. 292; 
Ex parte Trask, 17 N.B. 277. 


Ont.—Northern R. Co. v. Patton, 15 
SUEC {Cea 332s sHutchcock wa.Cromchite; 
1) U.C.@.8.157; Brennan v, .Prentiss, 
ON. Cr@sB. ia. 


Que.—Gauvreau v. Bernard, 9 Que. 


Super. 323; Sauvé v. Charlebois, 7 
Que.Pr. 442; David v. McDonaid, 11 
LC, 116; MeLeod v. Eastern. Tps. 


Bank, 2 Montr.Leg.N. 239 


[a] Im Ohio (1) it has been recog- 
nized that the common-law rule has 
in general been abrogated (Atlantic, 


etce.,, R. Co. v. Campbell, 4 Ohio St. 
day G64, cAI. (600s BU Wer butts 
Adm’r, 1 Ohio St. 222), (2) but it has 


been held under Gen. Code § 11495 
that parties defendant in an action 
brought by trustees to construe a will, 
in the determination of which their 
financial interests are involved, and 
whose rights will be affected by the 
decision of the court, were incompe- 
tent (Miller v. Miller, 34 Ohio Cir.Ct. 
43). 


{[b] Attorney (1) who renders pro- 
fessional services is a competent wit- 
ness as to the value of such services. 
Troll v. Prudential Ins. Co. of Amer- 
ica, 154 S.W. 869, 172 Mo.App. 12. 
(2) Under a statute providing that 
the interest of a party in the event 


of a suit does not disqualify him 
as a witness, an attorney who act- 
ed as his own attorney in a case 
against him, and who examined a ma- 
terial witness in his own behalf, was 
not disqualified from testifying in 
his own behalf, although his conduct 
in offering himself as a witness might 


be a violation of professional eti- 
quette. Kaeser v. Bloomer, 82 A. 112, 


85 Conn. 209, 49 L.R.A.N.S. 422, Ann. 
Cas. 19138" 710. 


[ec] Taxpayers within townships 
for which a will established a hospi- 
tal charity were not disqualified to 
testify as to testator’s mental sound- 


ness. Walker v. Struthers, 112 N.E. 
961, 200) Lil esis. 
[d] Partner is¢competent to show 


that he had authority to use the part- 
nership funds to pay his individual 
debts, although that is not one of his 
implied powers. Munday Trading Co. 
v. J. M. Radford Grocery Co., (Tex. 
Civ.App.) 178 S.W. 49. 


[e] Where two persons were in- 
dicted for a crime, one of them was a 
competent witness, if he so desired, 
on the trial of the other. State v. 
Kennedy, 67 S.H. 152, 85 S.C. 146; An- 
derson v. State, 120 S.W. 462, 56 Tex. 
Creo. 


[ff] Officer of corporation.—That a 
witness is secretary and treasurer of 
a corporation which is a party to the 
suit does not disqualify him as a wit- 
ness. Troy Wagon Works Co. v. Ohio 
Trailer Co., 274'F. 612. 


[gz] Witness held not incompetent 
for liability for costs.—Ulirich vy. 
Chicago City Ry. Co., 106 N.E. 828, 265 


Ill. 388, Ann.Cas.1916A 793 [rev 184 
Tll.App. 538]. 
[h] Mortgagor of vessel is com- 


petent witness for mortgagee, who is 
sued as owner, to show the nature of 
the transfer, and to prove that a con- 
veyance, apparently absolute, was in 
fact conditional. Ring v. Franklin, 2 
N.Y.Super. 1. 


[i] Thiability for assessment in an 
organization if plaintiff is successful 
is insufficient interest, under the stat- 
ute removing common-law disabili- 
ties, to disqualify the witness. Sher- 
Po Vea Royal Clan+©. 8s: Cy 3% llleApp: 
t2+0. 


89. D.C.—New Arcade Co. v. Owens, 
258 FE. 965. 

Tll.—-Shipley v. Shipley, 113 N.E. 
906, 274 Ill. 506; Ackman v. Potter, 88 
N.Ee 231, 12397 a 57/8. 

lowa.—Leighton v. Leighton, 194 
N.W. 276, 196 lowa 1191. 

Kan.—Meador v. Manlove, 156 P. 
731, 9% Kan. 706; 

N.C.—Fleming v. Sexton, 90 S.E. 


247, 172 N.C. 250. 


Or.—Lowe v. Brown, 235 P. 395, 114 
Or. 426. 


Philippine.—vU. v. Vargas, 5 
Philippine 136, 4 Ott. Gaz. 520; U. S. 
Veo Lup ho Chay, 4 Philippine 613, 4 
Off Gaz Lio US Sl) Vv. Ramirez, | 4 


[§ 273 


menced before that time;°* and a party or interested 
person who is introduced as a witness stands in the 
same position and is subject to the same rules as any 


A statute removing the disqualifi- 


cation of interest in civil actions applies to suits 
in chancery, proceedings in admiralty, and all other 
judicial controversies in which rights of property 
are involved, whether between private parties or 
such parties and the government,®® but does not ap- 


Philippine 549, 4 Off.Gaz. 170. 


Tex.—McCoy v. Long, (Commn. 
App.) 17 S.W.(2d) 783 [den reh 15S. 
W.(2d) 234 (aff (Civ.App.) 294 S.W. 
633)1; Ruiz v. Vela, (Civ.App.) 50 S. 
W.(2d) 360. 

Va.—Potomac, F. & P. R. Co. v. Chi- 
chester, 68 S.E. 404, ih ‘Va. 152. 


Interest as affecting credibility see 
infra § 1143 et seq. 


90. In re Bugbee’s Will, 102 A. 484, 
92 VG O175, 


91. Catlett v. Chestnut, 146 So. 241, 
107 Fla. 498; Munroe v. Carroil, 86 
So. 193, 80 Fla. 206; Shoemaker v. 
Powers, 82 So. 751, 78 Fla. 20; Curry 
Vo Curry,T; AL 61, 144 Pas 3675. Bratt 
v. Patterson, 81 Pa. 114; Sheetz v. 
Hanbest’s Ex’rs, 81 Pa. 100; Fisher’s 
Hstate, 7. Pa.Dist. 116; Perry, v Perry, 
31 Lheg.Int.\( Pa.) «372; 


[a] Statute is enabling act, so far 
as permitting interested party to tes- 
tify. Davis v. Robb, (Mo.App.) 10-S. 
W.(2d) 680. 


92. N.Y.—Pillow vy. Bushnell, 5 
Barb. 156, 4 How.Pr. 9, 2 Code Rep. 
19; Rich v. Husson, 6 N.Y.Super. 115; 
Symonds v. Peck, 10 How.Pr. 395. 


N.C.—Tabor v. Ward, 83 N.C. 291. 


,8:C.--Moseley_v. Eakin, 49 S.C.L. 
324. 

Tex.—Busby v. John D. Scott & Co., 
rt aaa Gill v. Campbell, 24 Tex. 
405. 

Vt.—Arnold v. Arnold’s Hstate, 13 
Vt. 362. 

93. Good v. Martin, 95 U.S. 90, 24 
L.Ed. 341; McCaulley v. John V. Rice 


& Co., 11 Del. 475; 
37 N.H. 457 


94. Ala.—Metcalf v. Young, 43 Ala. 
643; Talladega Ins. Co. v. Landers, 
43 Ala. 115; Montgomery, etc., R. Co. 
v. Edmonds, 41 Ala. 667. But see The 
Farmer v. McCraw, 31 Ala. 659. 


Conn.—Eld vy. Gorham, 20 Conn. 8. 
Me.—Haynes v. Rowe, 40 Me. 181. 
N.H.—Smyth v. Balch, 40 N.H. 363. 


N.J.—Van Valkenbergh v. Den ex 
dem. Rahway Bank, 23 N.J.Law 583. 


Ohio.—John vy. 27 Ohio 
St. 22: 


Badger v. Gilmore, 


Bridgman, 


56 Pa. 
370 


Tenn.—Oliver v. Moore & Co., 
Heisk. 482. 


W.Va.—William Zink & Son v. Wil- 
son, 3 W.Va. 503. 


But see Pomeroy & Andrews v. 
Sigerson, 22 Mo. 177 (holding that the 
rules of evidence and practice exist- 
ing at the commencément of the suit 
shall govern). 


12 


95. Texas. v. Chiles, 21 Wall. (U. 
S.) 488, 22 L.Ed. 650; Wheelden v. 
Wilson, 44 Me. 11; Arnold v. Arnold’s 


Estate, 13 Vt. 362. 
96. See cases infra this note. 


‘ror later cases, developments and changes in the law see Annotations, same title and section number. 
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ply to proceedings which are essentially criminal in 
their nature.®? The fact that a witness qualified as 
an expert was entitled to a professional fee contin- 
gent on the result of the suit,?* or was paid by the 
plaintiff,°® might affect his credibility, but not his 
competency. The fact that the witness might profit 
by reason of a reward or other compensation in ease 
of the conviction of the defendant does not disqual- 
ify the witness.? 


[§ 274] b. Particular Statutes Construed. Under 
a statute precluding one party from testifying where 
the other party is for any reason incompetent, it has 
been held that one party cannot testify when the oth- 
ers are incompetent because of a husband and wife 
relationship,? or are incompetent because the action 
‘involves transactions with deceased persons,* but a 
corporation, although physically unable to testify 
in its aggregate capacity, is not legally incapacitated 
from testifying through its officers and agents, and, 
in an action against it by an individual, cannot ob- 
ject to the testimony of the opposite party because 
of the provisions of the statute.t Under a statute 
providing that a bona fide “release or extinguish- 
ment” of a witness’ interest will qualify him to tes- 
tify it has been held,that a witness who has made 
a bona fide assignment of his interest in the subject- 
matter is competent.* Under a statute qualifying 
the complainant or petitioner in any equitable ac- 
tion or proceeding to disprove so much of the defend- 


[a] Rule applied to: (1) Will con- 97. Patterson v. 
test. Barker v. Bell, 46 Ala. 216. (2) ]|(N.Y.) 625. 
Complaint for flowing land. Hosmer 


v. Warner, 15 Gray (Mass.) 46. (3) 
Judicial settlement of administrator’s 
account. In re Raab’s Estate, 16 Ohio 
St. 273. (4) Suit on bail-bond. Red- 
dick v. State, 17 S.W. 465, 21 Tex.App. 
267. (5) Proceedings to revoke li- 
eense. Cherry v. Com., 78 Va. 375. 
(6) Actions in which the United 
States is a party. Green v. U. S., 9 
Wall. (U.S.) 655, 19 L.Ed. 806. (7) 
Habeas corpus. In re Reynolds, 20 
FvCas.No. 11,721. (8) Suit in chan- 
cerry.” Rison Vv, Cribbs, 20.F.Cas. No, 
17860; I Dill. -Vsy.) (C9) Trial of slaim 
to property seized for violation of in- 
ternal revenue laws. U. S. v. Ten 
Thousand Cigars, 28 F.Cas.No. 16,451, 


ton, 47 Iowa 518. 
ceedings. 
(Tenn.) 544. 


tb] 


law, so, 


in the writ. 
48 Me. 424. 


WITNESSES 


[a] Rule applied in: 
for surety of the peace. 
State, 27 Ind. 521; State v. Darring- 
(2) Contempt pro- 
Harwell v. 


Whether cause of action set 
forth implies offense against criminal 
under a particular statute, 
as to exclude plaintiff as a witness, 
is to be determined by the allegations 
Carlisle v. 


98. Provident Sav. Life Assur. Soc. 
v. King, 75 N.®. 166, 216 Ill. 416), (aft 
117 Ill.App. 556]; Lack Malleable Iron | y, 
Co. v. Graham, 143 S.W. 1016, 147 Ky. | vy. 


[70 C.J.] 205 


ant’s answer as may be responsive to the allegations 
contained in the complaint or petition, it has been 
held that the complainant’s testimony must be limit- 
ed to disproving so much of the defendant’s answer 
as is responsive to the petition.® A statute permit- 
ting a person accused of erime to be a witness in his 
own behalf does not violate a constitutional provi- 
sion that no person can be compelled to be a witness 
against himself.” 


Time of testifying. Under a statute providing 
that no person shall testify for himself in chief in an. 
ordinary action after introducing other testimony for 
himself in chief, nor in an equitable action after tak- 
ing other testimony for himself in chief, it has been 
held that in an equitable action a party cannot give 
his deposition in chief after he has taken the depo- 
sitions of other witnesses in chief,® nor is he entitled 
to testify in chief in behalf of himself after introduc- 
ing other witnesses in chief,®? but in an ordinary ac- 
tion a party is not disqualified from testifying by 
merely taking the depositions of other witnesses in 
chief,t° he must go further to be disqualified and 
introduce the testimony by reading the deposi- 
tions.11_ This provision does not apply to a stock- 
holder in a corporation which is a party to the 
suit.t? Nor does it prohibit one from testifying 
for himself in chief in an ordinary action after 
having made the other party’s witnesses his own 
by eross-examining them on new matter not brought 


46 Barb. | 691; People v. Goehringer, 196 Ill.App- 


472; State v. Spiker, 129 P. 195, 88 
Kan. 644; State v. Johnson, 205 P. 661, 
62 Mont. 503; State v. Showen, 199.P. 
917, 60 Mont. 474; City of Camden v. 
Public Service Ry. Co., 86 A. 447,84 
N.J.Law 305, Ann.Cas.1914D 1090 [aft 
82 A. 609, 82 N.J.Law 242, and aff 
City of Camden v. Barrett, 86:A. 449, 
84 N.J.Law 405]; De Graff v. State, 
103): RP! 588, 2 OKMCr..i5195 . State ye 
Burns, 92 S.B. 1033, 107 S.C. 351; State 
v. Holland, 170 P. 332, 99 Wash. 645. 


McNamara, 2. Yetman v. Dey, 33 N.J.Law 325 
Handlong v. Barnes, 30 N.J.Law 69; 
Johnson) v. Fry, 12 ‘S.5. 973, 14.S.B, 
183, 88 Va. 695; Lindsay v. McCor- 
mick, 5 S.B. 534, 82 Va. 479; Statham 
Ferguson’s Adm’r, 25 Gratt. (66 


People, 


(1) Proceeding 
Deloohery v. 


State, 10 Lea 


Woolw. 123. 


[b] Proceedings in bastardy are 
“civil” proceedings within the mean- 
ing of statutes authorizing the parties 
to civil causes to testify. Chambers 
v. State, 45 Ark. 56; Freeman v. Peo- 
ple, 54 Ill. 162; People v. Starr, 50 Ill. 
52; State v. Evans, 19 Ind. 92; Mur- 
ray v. Joyce, 44 Me. 342; State v. Mc- 
Intosh, 64 N.C. 607; Carter v. Krise, 
9 Ohio St. 402; Frazier v. Blackburn, 
2 Ohio Dec. (Reprint) 148, 1 West.L. 
Month. 579; Grimes v. Berry, 2 Ohio 
Dec. (Reprint) 51, 1 West.L.Month. 
213; Blankenship v. State, 4 Baxt. 
(Tenn.) 388. Contra State v. Court- 
ney. 2 Ohio Dec. (Reprint) 98, 1 West. 
L.Month. 381. 


{c] In an action by or against a 
corporation the adverse party may 
testify in his own behalf. Johnson v. 
McIntosh, 31 Barb. (N.Y.) 267; Field 
v. New York Cent. R. Co., 29 Barb. 
CN-Y:)) 176. [aft 32 N.Y. 339,)5 Wright 
v. New York Cent. R. Co., 28 Barb. (N. 
Y.) 80 [rev on other grounds 25 N.Y. 
562]; La Farge v. Exchange F. Ins. 
Co, 16, N. YoSuper,, 15. sai .22.IN.Y. 
352]; Wallace y. New York, 2 Hilt. 
(N.Y.) 440, 9 Abb.Pr. 40, 18 How.Pr. 


383i Mott v. New York, 2 Hilt. (N.Y.) 


, 


. 


161. 


99. Wood v. Metropolitan St. Ry. 
Co., 81, SiW. 152, 181 Mo. 433. 


[a] Where plaintiff was qualified 
to testify as an expert, the fact that 
he was a party to the suit and inter- 
ested in the event thereof did not dis- 
qualify him. Brennan v. Pittsburg & 
C. R. Co., 79 A. 501, 230 Pa. 228; Beek 
vy. Philadelphia Automobile Trade 
Ass’n, 59 Pa.Super. 145; Standefer v. 
Aultman & Taylor Machinery Co., 78 
S.W. 552, 34 Tex.Civ.App. 160. 


1. Ga.—Union vy. State, 66 S.E. 24, 
7 Ga.App. 27. 


Iowa.—State v. Weber, 
531, 204 Iowa 137. 


Ky.—Billings v. Commonwealth, 3 
S.W.(2d) 770, 223 Ky.. 381. 


La.—State v. Mines, 68 So. 837, 137 
La. 489. 


Tenn.—-Oliphant v. State, 282 S.W. 
206, 153 Tenn. 1380. 


[a]. Testimony of detectives em- 
ployed to discover infractions of law 
is competent. Rose v. U: S., 274 FB. 
245 [cert den 42 S.Ct. 97, 257 U.S. 655, 
66 L.Hd. 419]; Venable v. City of At- 
lanta, 70 S.E. 28, 8 Ga.App. 575; Gor- 
don v. State, 67 S.E. 893, 7 Ga.App. 


214 N.W. 


Va.) 28. ’ 


3. Ginter v. Breeden, 19 S.E. 656, 
90 Va. 565. 


4. North Hudson County R. Co. v. 
May, 5 A. 276, 48 N.J.Law 401. 


5. Aléxander y. Fidelity Trust Co., 
ane EB. 938 [rev 243 B. 1625 156 CC. AG 
28]. 


6. Connors v. Murphy, 134 A. 681, 
TOO" Negenig. 2805 Do Ave oe 


7. People v. Courtney, 94 N.Y. 490, 
DIN Ye Cre5%3'5 latte dL. Tite 0OisiNeeves 
Crem Se] ; 


8. Louisville & N. R. Co. v. Wil- 
liams, 217 S.W. 915, 186 Ky. 680. 


[a] Deposition held to be properly 
admitted.—Gray v. Gray, 248 S.W. 172, 
LOT Key! 777. 


9. Hamilton v. Cunningham, 
S.W. 924, 186 Ky. 570. 


_10. Louisville & N. R. Co. v. Wil- 
liams, 217 S.W. 915, 186 Ky. 680. 


11. Louisville & N. R. Co. v. Wil- 
liams, supra. 


12. Rakestraw vy. Sebree Deposit 
Bank, 225 S.W. 506, 189 Ky. 668; West- 
ern Dist. Warehouse Co. v. Hayes, 29 
S.W.. 738, 97. Ky. 16, 16 Ky.Ja, 768. 
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out in direct examination.1% This section does not 
apply to a person acting as the next friend of 
the plaintiff.1t This section applies to evidence 
in chief and not to evidence in rebuttal.1° This 
provision applies to a defendant who testifies nomi- 
nally for a codefendant, whose defense to the suit 
is the same as his own.1® In a will contest it has been 
held that a judgment will not be reversed on the 
ground that a certain interested witness should have 
testified in chief before the other disinterested wit- 
nesses had testified, particularly where it appears 
‘that his testimony was merely cumulative, and, if 
left out of the case, could not have affected the re- 
sult;*% 


_In Georgia under the existing statutes it has been 
held that a party is incompetent where the action is 
instituted in consequence of adultery,1® or on a 
breach of marriage promise;'® although in other 
civil cases a witness is not disqualified because of in- 
terest.?° 
apply to initiatory as well as to the proximate cause 
of the suit.21. The statutory provision as to admis- 
sions of defendants in fi. fa. cases has no bearing on 
the competency of a defendant in a fi. fa. case as a 
witness.22, Under the statute providing that no per> 
son, who in any criminal proceeding is charged with 


13. :Continental Ins. Co. v. Ford, 


WITNESSES 


The words “in consequence” in the statute’ 


€ 


Roberts Co., 76. 8.H. 573, 139 Ga. 44; 


Lae: Ae 
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the commission of any indictable offense, or any of- 
fense punishable on summary conviction, is compe- 
tent to give evidence for or against himself, it has 
been held that the defendant in a criminal case may 
make a statement to the jury, in his own behalf, not 
under oath,?* and if he consents thereto he may be 
cross-examined not under oath,?* but that he is not 
a competent witness in the ease.?° 


[§ 275] 3. Actions by or against Representatives, 
Survivors, or Successors in Title or Interest of Per- 
sons Deceased or Incompetent*—a. In General. A 
disqualification as to testimony respecting acts or 
transactions of persons deceased or incompetent, in- 
dependent of, and in addition to, the disqualification 
for interest, has been said by some authorities to have 
existed at common law;2° and, leaving the dituation 
at common law out of consideration} the statutory 
rule that parties and interested persons are compe- 
tent witnesses?7 is subject to one exception which is 
almost as general as the rule itself,?* for in nearly 
all jurisdictions the statutes impose restrictions on 
the competency of parties and interested persons in 
actions by or against representatives, survivors, or 
successors in title or interest of persons deceased or 
incompetent,?° in order that the statutes permitting 
parties or persons interested to testify may not work 


[b] In District of Columbia the 


131 S.W. 189, 140 Ky. 406. 


[a] Reason for rule.—The phrase 
“in chief’’ refers ‘only to testimony 
given by a witness upon direct ex- 
amination—not that which may be 
given on  cross-examination, even 
though it relate to new matter.” Con- 
tinentai Ins. Co. v. Ford, 131 S.W. 189, 
191, 140 Ky. 406. 


14. Park Circuit & Realty Co. v. 
Coulter, 24 S.W.(2d) 942, 233 Ky. 1. 


15. Turner’s Adm’r v. Ward, 256 
S.W. 389, 201 Ky. 295; Key v. Duffin, 
194 S.W. 355, 175 Ky. 348; Cowan v. 
Dillon, 178 S.W. 1160, 163 Ky. 496; 
Louisville Ins. Co. v. Monarch, 36 S. 
W. 568, 99 Ky. 578, 18 Ky.L. 444; Sav- 
age v. Bulger, 77 S.W. 717, 25 Ky.L. 
1269, 76 S.W.. 361, 25 Ky.L.'763. 


16. American Wire-Nail Co. v. 
Bayless, 15 S.W. 10, 91 Ky. 94, 12 Ky. 
L. 694. 


17. Morris v. Morton’s Ex’rs, 20 S. 
Weeesi, 14° Ky. 360. 


18. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Evitt v. 
Evitt, 128 S.E. 661, 160 Ga. 497; Mc- 
Alpin v. Ryan, 105 S.E. 289, 150 Ga. 


746; Graves v. Harris, 45 S.E. 239, 117 
Ga. 817. 
19. Graves v. Rivers, 51 S.E. 318, 


123 Ga. 224. 


20. Brock v. Brock, 79 S.E. 473, 140 
Ga. 590; Wade v. Powell, 31 Ga. 1; 
Southern Express Co. v. Cohen, 78 S.E. 
1111, 13 Ga.App. 174. 


{a] Propounder of will.—That a 
person was the propounder of a will, 
and was also named as executrix and 
as a legatee, did not disqualify her 
from testifying to the signing of the 
will by testator in the presence of the 
subscribing witnesses, under Civ. 
Code (1910) § 5858. Brock v. Brock, 
79 S.E. 473, 140 Ga. 590. 


21. Lowry v. Lowry, 153 S.E. EG 
170 Ga. 349, 70 A.L.R. 488. 


22. Stewart v. Blalock-McCollum- 


Cornelia Bank v. Taylor, 140 S.E. 901, 
37 Ga.App. 538. 


23. Wilson v. State, 75 S.H. 619, 138 
Ga. 489 [answers conformed to 75 S.B. 
671, 11 Ga.App. 449]; King v. State, 99 
S.E. 784, 24 Ga.App. 49. 


24. King v. State, supra. 


25. Wilson v. State, 75 S.E. 619, 
138 Ga. 489 [answers conformed to 75 
S.E. 671, 11 Ga.App. 449]; King v. 
State; 99S By USA ed Gala © 49% 
Frazier v. City of Atlanta, 80 S.E. 209, 
14 Ga.App. 109 [foll Williams v. City 
of Hazlehurst, 74 S.E. 1039, 11 Ga.App. 
194]; Woodward v. City of Hazel- 
hurst, 74 S.E. 1040, 11 Ga.App. 197. 


26. Hach v. Rollins, 59 S.W. 232, 
158 Mo. 182; Curd v. Brown, 49 S.W. 
990, 148 Mo. 82. But see Angell v. 
Hester, 64 Mo. 142 (dictum to con- 
trary effect). 

27. See supra § 273. 

28. Roncelli v. Fugazi, 186 P. 373, 
44 Cal.App. 249; Haswell v. Walker, 
104, A. 810) 1177 Me. 427;° Wilcox v. 


Axtmayer; 23 Porto Rico 319, 322 
[quot Cyc]. 
fa] Nature as limitation on re- 


moval of disqualification for interest. 
—Rev. St. (1919) § 5410, making per- 
sons interested in a suit competent 
witnesses, is remedial and was in- 
tended to remove the disability exist- 
ing at common law, and the proviso 
as to testimony as to transactions 
with decedents does not create a dis- 
ability, but only limits the operation 
of the enabling part. Allen Estate 
Ass’n v. Fred Boeke & Son, 254 S.W. 


858, 3800 Mo. 575; Rauch v. Metz, 
(Mo.) 212 S.W. 357. 

29. See statutory provisions; pas- 
sim infra this section; and §§ 276- 
496. 

{a] In Colorado the statute was 


taken from that of Illinois and is iden- 
tical with the statute of the latter 
state. In re Shapter’s Est., 85 P. 688, 
35 wee ae 117 Am.S.R. 216, 6 L.R.A: 


*By ALBERT S. ABEL ($§ 275-289). 


federal statute (Rev. St. § 858) also 
applies, as fully as to the federal cir- 
cuit and district courts. Pacer. 
Burnstine, 102 U.S. 664. 26 L.Ed. 268. 


[c] In Florida Rev. St. § 1095 was 
adopted totidem verbis from N. Y. 
Code Civ. Proc. § 829. Shoemaker v. 
Powers, 82 So. 751, 78 Fla. 20; Adams 
v. Board of Trustees of Internal Imp. 
Fund, 20 So. 266, 37 Fla. 266. 


{d] In Massachusetts (1) the stat- 
utes as they formerly existed ren- 
dered testimony of communications 
or transactions held with a person de- 
ceased (Woodrow v. Mansfield, 106 
Mass. 112; Robinson v. Talmadge, 97 
Mass. 171) (2) or incompetent (Little 
v. Little, 13 Gray 264) unavailable 
in cases falling within the scope of 
the statutory provisions; (3) and St. 
(1870) ec 393, redefining competency 
and repealing the statutory provisions 
on which the abové decisions were 
based, operated only from the time of 
its enactment (Woodrow y. Mansfield, 
supra). 


fe] In Oregon, while the general 
statute removing diSqualification on 
account of interest leaves parties and 
interested persons free to testify in 
suits by or against executors or ad- 
ministrators, yet by express amend- 
ment, if the party offers evidence of 
statements made by deceased against 
his interest, statements of deceased 
concerning the same subject matter in 
his own favor may also be proved. 
Phe 4% v. Jackson, 165 P. 585, 1173, 85 

r. 78. 


{f] In Virginia (1) the original 
statute making designated persons in- 
competent to testify in particular sit- 
uations aS to various matters connect- 
ed with persons deceased or incompe- 
tent, Acts (1865-1866) c 21 § 1 pp 87— 
88, and the amendments subsequent 
thereto, were repealedyby Code (1919) 
§ 6209, making the status of such tes- 
timony and witnesses rest upon cor- 
roboration rather than matter of dis- 
qualification, which repealing act was 
highly remedial, and applied the re- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an injustice by permitting their testimony where, by 
reason of the death or incompetency of the other par- 
ty to the transaction, there is no one to dispute it.®° 
In jurisdictions where the common law is said to have 
imposed a‘similar restriction,®! the statutes removing 
the disqualification for interest do not affect the in- 
dependent disqualification where conduct of persons 
deceased or incompetent is involved ;3? 
statutes elsewhere regarding transactions with per- 
sons deceased or incompetent counteract any compe- 
tency which might otherwise arise by the removal 
of the disqualification for interest®* and such stat- 
utes as remove that disqualification are inapplicable 
to testimony of such transactions.** 
the parties is dead or incompetent, the other party 
stands in regard to testifying precisely as he would 
have stood if the statute allowing parties and inter- 


quirement of corroboration only to 
that testimony as to which the dis- 
qualification was removed by such re- 
peal. Epes’ Adm’r v. Hardaway, 115 
S.E. 712, 185 Va. 80. See Robertson’s 
Ex’r v. Atlantic Coast Realty Co., 106 
S.E. 521, 129 Va. 494 (to same effect). 
(2) The statute removes disqualifica- 
tions and creates none. Arwood v. 
ae Adm’r, 117 S.E.. 608, 135 Va. 


30. Ill.—lLangley v. Dodsworth, 81 
Ill. 86; Whitmer v. Rucker, 71 Ill. 
410; Merrill v. Atkin, 59 Ill. 19. 


Iowa.—Salyers v. Monroe, 73 N.W. 
606, 104 Iowa 74. 


Mass.—Little v. Little, 13 Gray 264. 


Miss.—Whitehead v. Kirk, 62 So. 
432, 61 So. 737, 104 Miss. 776, 51 L. 
R.A.N.S. 187, Ann.Cas.1916A 1051. 


Mo.—Chapman v. Dougherty, 87 Mo. 
617, 56 Am.R. 469; Leavea v. South- 
ern R. Co., 153 S.W. 500, 171 Mo.App. 
24 [aff 181 S.W. 7, 266 Mo. 151, Ann. 
Cas.1918B 97]; Henry v. Buddecke, 
81 Mo.App. 360. 


N.H.—English v. Porter, 63 N.H. 
206; Tuck v. Nelson, 62 N.H. 469. 


N.C.—In re Brown’s Will, 166 S.E. 
12, 203 N.C. 347; Smith v. Moore, 4y5) 
SE. 275, 142 N.C. 277, 7 L.R.A.N.S. 


: ips 
Ohio S.&C.P. 236, 4 Ohio N.P. 335 


Pa.—Pattison v. Armstrong, 74 Pa. 
476; Allum v. Carroll, 67 Pa. 68; Nee- 
ly’s Est., 4 Pa.Co. 644. Compare Ru- 
dolph v. Rudolph, 56 A. 933, 935, 207 
Pa. 339 (“That the deceased party’s 
mouth is closed by death to a conver- 
sation in his presence is only one of 
the reasons for excluding a surviving 
party to the thing or contract in ac- 
tion’). 

Tex.—Moores v. Wills, 5 S.W. 676, 
69 Tex. 112. 


Utah.—In re Miller’s Hst., 88 P. 338, 
31 Utah 415. 
Wash.—Denis v. Metzenbaum, 213 


P. 453, 124 Wash. 86; In re Cunning- 
ham’s Hst., 161 P. 1193, 94 Wash. 191. 
W.Va.—Seabright v. Seabright, 28 
W.Va. 412. 
Wyo.—Ullman v. Abbott, 67 P. 467, 
10 Wyo. 97. 


“The spirit of the statute... is 
not to close the mouth of the living 


party to a contract, where the other : 
_ party is dead, under ‘all conditions and 


in every circumstance, but to close 
his mouth, where to permit him to 
speak would give him an advantage 
which he would not have were the 
other party living.’ 
decke, 81 Mo.App. 360, 364. 


; 


Henry Vv, ,Bud-, 
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while the 


Where one of. 


“Unless both parties can be heard, 
it is better to hear neither, because 
it not only has the appearance of un- 
fairness, but, where only one partici- 
pant can speak, it affords an easy op- 
portunity, and a temptation perhaps, 
to commit perjury.’ In re Brown's 
Will, 166 S.E. 72, 78, 203 N.C. 347. 


“It is a principle of the common 
law, and one of its favorite maxims, 
as well as an indispensable require- 
ment of justice, that they who are to 
decide shaH hear both sides, giving 
the one an equal opportunity with the 
other of knowing what is urged 
against him and-of making good his 
claim or defense, if he has any. This 
rule, so essential to the fair admin- 
istration of the law, was embodied in 
the maxim, ‘No man should be con- 
demned unheard’ (audi alteram par- 
tem). At common law, no party to 
an action or person having an interest 
in the event of the same, was permit- 
ted to testify in his own behalf, with 
certain well-defined exceptions. The 
Legislature, deeming this exclusion to 
be founded upon an insufficient rea- 
son and to be unjust in itself, changed 
the law in this respect and admitted 
interested parties as witnesses sub- 
ject to the wise provision that no such 
party should be allowed to testify in 
his own behalf against the other party 
representing a deceased person as to 
a transaction or communication be- 
tween him and such deceased. person. 

. So we see that the ancient prin- 
ciple of the law, to which we have 
referred, haS been preserved in this 
enactment, and one of the parties to 
the transaction will not be heard if 
the other is dead and cannot, there- 
fore, be called in reply.” Smith v. 
Moore, 55 S.B. 275, 276, 142 N.C. 277, 
7 L.R.A.N.S. 684. 


31. See supra text and note 26. 


32. Hach v. Rollins, 59 S.W. 232, 
158 Mo. 182; Curd v. Brown, 49 S.W. 
990, 148 Mo. 82. 


te Schmid v. Kreismer, 31 Iowa 
479, 


34. Harnish v. Herr, 98 Pa,''6; 
Knabb’s Est., 1 Leg.Chron. (Pa.) 337. 


35. Fla.—cCatlett v. Chestnut, 146 
So. 241, 107 Fla. 498; Shoemaker v. 
Powers, 82 So. 751, 78 Fla. 20; Adams 
v. Board of Trustees of Internal Imp. 
Fund, 20 So. 266, 37 Fla. 266. 


Me.—Sherman v. Hall, 36 A. 626, 
89 Me. 411. 
Mo.—Waegner v. Binder, 187 S.W. 


1128; Hach:-v. Rollins, 59 S.W. 232, 
158 Mo. 182; Curd v. Brown, 49 S.W. 
99.0, 148 Mo, 82; Angell v. Hester, 64 
Mo. 142; Hamra v. Orten, 233 ‘S.W. 
495, 208 Mo.App. 36; Fink v. MEE, 42 


Mo. "App. 295. 
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ested persons to testify had never been enacted,*° so 
that, under the view that the restriction respecting © 
transactions with, or communications by, persons de- 
ceased or incompetent is of statutory creation, in any 
case where, at common law, a party to the suit could 
have testified,?* he may still testify notwithstanding 
the death of the other party to the transaction, con- 
tract, or cause of action,®? while, on the other hand, 
in any ease where such party could not have testified, 
he is similarly incompetent under the statutes ;°° and 
where, at common law, the competency or incompe- 
teney of the witness or testimony was a discretionary 
matter with the trial court, it remains within the 
court’s discretion under the statutes;*® but, where 
the disqualification is regarded as one existing at 
common law independent of the disqualification for 
interest,*° he may not testify although he comes 


Mont.—Shober v. Jack, 3 Mont. 351. 


N.H.—Moore v. Taylor, 63 N.H. 206; 
Page v. Whidden, 59 N.H. 507. 


Pa.—Gamble v. Hepburn, 90 Pa. 439; 
Hoopes v. Beale, 90 Pa. 82. 


W.Va.—Seabright v. Seabright, 28 
W.Va. 412. 


36. See passim supra §§ 260-271. 


37. Shoemaker v. Powers, 82 So. 
751, 753,78 Fla. 20; Adams v. Board 
of Trustees of Internal Imp. Fund, 
20 So. 266, 273, 37 Fla. 266; Packer 
v. Noble, 103 Pa. 188. See Catlett v. 
Chestnut, 146 So. 241, 107 Fla. 498 
(recognizing rule). 


“The statute disqualifies cay those 
who were disqualified by the general 
rule of the common law. Any excep- 
tion from the disqualification that was 
recognized by the rules of the com- 
mon law would likewise form an ex- 
ception to the cases intended to be 
excluded by the proviso to our stat- 
ute. Where then a witness is object- 
ed to under the proviso to this statute 
as being disqualified, . the true 
test of his competency is by a resort 
to the common law. If he was com- 
petent by the common law he is com- 
petent under the proviso to this stat- . 
ute.” Adams v. Board of Trustees 
of Internal Imp. Fund, supra [quot 
Shoemaker v. Powers, supra]. 


[a] Competency under preéxisting 
statutes.—Where Rev. Code c 15 °§ 1 
allowed a person, in an action:on a 
book debt, to prove his account by his 
own oath up to sixty dollars, prior to. 
there being any statute removing the 
general disqualification on the score 
of interest, in an action, after the re- 
moval of such disqualification subject 
to a proviso in case. of testimony re- 
specting persons deceased or incompe- 
tent, brought under the book debt 
law, a party is competent, although 
the adverse party is the personal rep- 
resentative of a decedent, the purpose 
of the removal of the disqualification 
being to enlarge the sphere of compe- 
tency and not to narrow it in any 
theretofore existing case, so that prior 
statutes establishing exceptions to 
the common-law rule ere: stand. 
Leggett v. Glover, 71 N.C. 21 


38. Catlett v. Chestnut, 146 So. 241, 
107 Fla. 498; Haswell v. ‘Walker, 104 
ALSO), 17 Me. 427; Sherman v. Hall, 
36 A. 626, 89 Me. 411; Irwin v. Nolde, 
30 A. 246, 164 Pa. 205; Watts v. Hol- 
land, 56 Tex. 54. 


39. English v. Porter, 63 N.H. 206; 
Reirce v. Burroughs, 59 N.H., 512; 
Page v. Whidden, 59 N.H. 507; Fos- 
gate v. Thompson, 54 IN en 4.5, "Moore 
v. Taylor, 44 N.H. 379. 


40. See supra text and note 26. 
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within some of the exceptions to the common-law dis- 
qualification for interest and would not have been 
In order to give 
rise to the disqualification, the death*? or incompe- 
teney*® of the person to whose statements or conduct 
the testimony relates is an essential element, and 
must appear in a legal way, to afford a basis for the 
disqualification. Where the disqualification involved 
is statutory, incompetency exists only in the eases 


prevented by it from doing so.*! 


- 41. Hach-v. Rollins, 59 S.W.-232, 
158 Mo. 182. But see Angell v. Hes- 
ter, 64 Mo. 142 (dictum to contrary). 


{a] Thus, although an exception 
existed at common law to the disqual- 
ification for interest in some cases of 
transactions between husband and 
wife, because of the extreme necessity 
of the case, a Surviving: Spouse can- 
not testify, although falling within 
the terms of this exception, because 
to permit that would be in disregard 
of the other common-law disqualifica- 
tion as to transactions with, or com- 
munications by, persons deceased. 
ee v. Rollins, 59 S.W. 232, 158 Mo. 


42. Hodgson vy. Jeffries, 52 Ind. 334. 


[a] Effect of insanity where stat- 
ute speaks only of persons deceased.— 
Comp. L. (1897) § 10212, precluding 
the opposite party to a contract, 
where one is dead, from testifying to 
matters equally within the knowledge 
of deceased, does not render one party 
to a transaction incompetent where 
the other has' become insane. Stevens 
v. Stevens, 148 N.W. 229, 181 Mich. 


. 


43. See cases infra this note. 


_f{a] Conservator of spendthrift is 
not a conservator of an “idiot, habitu- 
al drunkard, lunatic, or distracted 
person” within the terms of a statute 
concerning testimony in suits involv- 
ing conservators of the latter types 
of persons, and, incompetency of the 
prescribed kind not appearing, the 
statute has no reference to the offer- 
ed testimony. .Saults v. Hill, 253 Ill. 
App. 89. 

[b] Although person’s mind and 
memory are clouded, and he is ex- 
tremely feeble in body on account of 
old age and able to converse only with 
great difficulty, no sufficient showing 
of insanity is made out, it has been 
held, to serve as a foundation for in- 
competency of: testimony as to the 
conduct or statements of persons in- 
Sane. Percival-Porter Co. v. Oaks, 
106 N.W. 626, 130 Iowa 212. 


. 44, U.S.—Goodwin v. Fox, 9 S.Ct. 
367, 129 U.S. 601, 32 L.Ed. 805. 


Ala.—Alabama ‘Gold L. Ins. Co. v. 
Sledge, 62 Ala. 566. 


Cal.—Poulson v. Stanley, 55 P. 605, 
122 Cal. 655, 68 Am.S.R. 73. 


I1l.—Robbins v. Moore, 21 N.E. 934, 
2 ee Ose 


Ind.—Dahoney v. Hall, 20 Ind. 264; 
Spurgeon v. Olinger, 115 N.E. 680, 64 
ind.App. 176; Hankey v. Downey, 38 
N.E. 220, 10 Ind.App. 500. 


Pa.—Heere v. Taylor Hose Co. No. 1, 
99 Pa.Super. 561; Strause v. Braun- 
reuter, 4 Pa.Super. 263, 40 Wkly.N.C. 
253. 

Tex.—San Antonio Light Pub. Co. 
v. Moore, 101 S.W. 867, 46' Tex.Civ. 
App. 259. 


[a] Thus an interested person is 
not disqualified to testify against a 
child who is being sued, although for 
all that appears the child himself may 


‘ford v. Moore, 28 F. 


WITNESSES 


be of such age as to render him to- 
tally incapable of testifying under 
prevailing enactments, if the statutes 
respecting testimony concerning deal- 
ings with persons deceased or incom- 
petent state no disqualification aris- 
ing from the fact that the party sued 
is an infant of tender years. Dahoney 
v. Hall, 20 Ind. 264. 


[b] Legislative judgment control- 
ling.—‘“‘The length to which the pol- 
icy of increasing competency to tes- 
tify should be extended, and the char- 
acter of the exceptions which should 
be made to such statutory latitude, 
are matters within the province of the 
legislature, and the court cannot vary 
the statutory provisions because of 
any supposed hardships’ therein.” 
Hart ‘v. Miller, 64° N.E. 239, 244, 29 
Ind.App. 222. 


45. Leasman Vv: ‘Nicolson, 13 N.W. 
289, 12 N.W. 270, 59 Iowa 259; An- 
thony v. Stinson, 4 Kan. 211; Shober 
Ve sJaCks mo NEOmMIn: (So le 


[a] Federal statute.—(1) U.S. Rev. 
St. (1878) § 898, prohibiting either 
party to an action by or against an 
executor or administrator from testi- 
fying against the other as to transac- 
tions with decedent, was held to gov- 
ern in a federal court, regardless of 
the statutes of the state or territory 
in which the court sat (Morris v. Nor- 
ton, 75 FE. 912, 21 C.C.A. 553; Craw- 
824 [aff 9 S.Ct. 
447, 130 U.S. 122, 32 L.Ed. 878]; Leon- 
cio v. Empire Pineapple Co., 8 Porto 
Rico Fed. 308), (2) and was likewise 
held applicable in the courts of the 
District of Columbia (Page v. Burn- 
stine, 102 U.S. 664, 26 L.Ed. 268), (3) 
but not in territorial courts (Corbus 
v. Leonhardt, 114 F. 10, 51 C.C.A. 636), 
(4) although it was applicable in 
federal, as distinct from territorial, 
courts which were established for a 
territory (Leoncio v. Empire Pineap- 
ple Co., supra); (5) but under 28 US 
CA § 631 it has been held that the 
competency of a witness to testify in 
civil actions in federal courts, involv- 
ing statements or transactions of de- 
cedents or incompetents, is determina- 
ble by the laws of the state in which 
the court is held (In re Rosenberg, 4 
F.(2d) 581; Riley v. Lukens Dredging, 
etce., Corp., 4 F.Suppl. 144; Burke v. 
Horth, 293 F. 408; Central Iron, etce., 
Co. v. Hamacher, 248 F. 50, 160 C.C.A. 
190), (6) the latter statute having 
amended the earlier .one in this re- 
gard. Riley v. Lukens Dredging, etc., 
Corp, supra, 


46. Idaho.—Rice v. Rigley, 
290, 7 Idaho 115. 


'N.H.—Bean v. Bean, 53 A. 907, 71 
N-H. 538; Clark v. Clough, 23 A. 526, 
65 N.H. 43. 


Ohio.—Matter of Runyan’s Bst., 7 
Ohio S:&C.P. 236,°4: Ohio’ N.P: 335. 


Pa.—Hess vy. Gourley, 89 Pa. 195. 


Philippine-—Ong Chua v. Carr, 
Philippine 975. 


See Kitz v. Scudder Syrup Co., 199 
Ill.App. 605. 


[a] Statute prescribing rule of 


CiREr: 
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referred to in the statutes;4* and whether or not a 
witness or testimony offered is competent depends on 
the construction given the relevant statutory pro- 
visions.*> According to some of the authorities, such 
statutes are to be construed liberally*® so.as to ef- 
fectuate the objects of the legislature, as manifested 
by the enactments,47 and in accordance with their 
spirit and purpose,*® in which connection any excep- 
tions to the statutes-are to be considered as explana- 


construction stated in the text (Rev. 
St. § 5242) applies only where the 
case presented is not provided for by 
the statutes, and if a case is provided 
for, no occasion can arise for invoking 
the spirit of a statute. Loney v. 
Walkey, 130 N.E. 158, 102 Ohio St. 18; 
Butt v. Worthington, 30 Ohio Cir.Ct. 
720 [aff 50 N.E. 1127, 5% Ohio St. 636]. 


cae Ala.—Stuckey v, Bellah, 41 Ala. 
700. . 


Ill. Whitmer v. Rucker, 71 Ill. 410. 
Ind.—Cleft v. Shockley, 77 Ind. 297. 


Mo.—Taylor v. George, 161 S.W. 
1187, 176.Mo.App. 2215. 


Pa.—Adams y. Bleakley, 10 A. 884, 
117 Pa, 283. 


Utah.—Ewing v. White, 30 P. 984, 
8 Utah 250. 


Vt.—Kimball vy. Baxter’s Est., 27 
Vt. 628. 


“Tf, from a view of the whole law, 
the intent is different from even a 
literal import of some of its terms, the 
intent should prevail.” Stuckey v. 
Bellah, 41 Ala. 700, 705. 


[a] Omission in later statutes of 
Situations included within the pro- 
tection of prior ones indicates a legis- 
lative purpose not to continue the 
disqualification in the omitted situa- 
tion which the courts will respect and 
effectuate. Hart v. MiMer, 64 N.E. 
239, 29 Ind.App. 222. 


48. Idaho.—Rice v. Rigley, 61 P. 
290, 7 Idaho 115. 


Ill.— Whitmer v. Rucker, 71 Ill. 410. 
See Kitz v. Scudder Syrup Co., 199 Ill. 
App. 605. 


Ind.—Durham v. Shannon, 19 N.E. 
190, 116 Ind. 403, 9 Am.S.R. 860; Har- 
ding v. Elgey, 88 Ind. 321; Clift v. 
Shockley, 77 Ind. 297; Myers v. Man- 
love, 101 N.E. 661, 53 Ind.App. 327. 


Mo.—Taylor v. George, 161 S.W. 
1187, 176 Mo.App. 215; Leavea v. 
Southern R. Co., 153 S.W. 500, 171 Mo. 
App. 24 [aff 181 S.W. 7, 266 Mo. 151, 
Ann.Cas.1918B 97]; Henry v. Bud- 
decke, 81 Mo.App. 360. But see Free- 
man v. Berberich, 60 S.W.(2d) 393, 
400 (“We should, at least, hesitate 
to extend the statute by construction 
beyond its terms’’). 


N.H.—Bean v. Bean, 53 A. 907, 71 
N.H. 538; Clark v. Clough, 23 A. 526, 
Gos Nei Se 


N.C.—D. Bryant & Bro. v. Morris, 
69 N.C. 444. 


Ohio.—Thompson vy. Thompson, 2 
ne Dec. (Reprint) 214, 2 West.L.J. 
84. 

Pa.—Waltman, v. Herdic, 90 Pa. 459; 
Hess v. Gourley, 89 Pa. 195; Me- 
Bride’s App., 72 Pa. 480; Neely’s Est., 
4 Pa.Co. 644, 

Porto. Rico.—Leoncio vy. Empire 
Pineapple Co., 8 Portg Rico Fed. 308. 

Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204; Atkin’s Estate v. Atkin’s 
Hstate, 37 A. 746, 69 Vt. 270. 

[a]. Where general statute remov- 
ing disqualification for interest with 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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tory of their intended operation;*® but it is held by 
other authorities that they are to be construed strict- 
ly°® according to the letter, rather than the spirit, 
thereof,®* and that the terms of the exception will 
not be extended by judicial construction,®? nor will 
testimony be excluded where the ease is not clearly 


within the terms of the statute.°? 


not, however, lend their assistance to efforts to cir- 
cumvent the bar of the statute,°* nor will a presump- 
tion of fraud be indulged in to avoid its efteet.*® 
is necessary to the determination of competency un- 
der the statutes to consider the objects of the suit, 


exceptions as to transactions with or 
of persons deceased is supplemented 
by special statute with reference to 
evidence of a particular matter, in 
harmony with the general law on the 
subject, but failing to state the ex- 
ceptions carefully so as to cover the 
same field, the court will give such 
special] statute a reasonable construc- 
tion making it consistent with the 
general statute and will not construe 
the exceptions strictly, in literal ac- 
eordance with their terms, so as to 
produce a difference in result between 
the general and the special enact- 
ments. Parker v. Maxwell, 47 N.W. 
161, 45 Minn. 1. 


[b] Where statute originated as 
exception to qualifying statute re- 
moving the disqualification for inter- 
est, a construction should be given it 
which inclines toward competency. 
be ge v. Saunders, 153 A. 451, 103 Vt. 

04. ‘ 


49. Whitmer v. Rucker, 71 Ill. 410. 


deo U.S.—Burke v. Horth, 293 F. 


Fla.—Madison v. Robinson, 116 So. 
81, 95 Fla. 321. 


Ga.—HEley v. Reese, 155 S.E. 24, 171 
Ga. 212; Lawson v. Prosser, 91 S.E. 
469, 146 Ga. 421; Rosser v. Georgia 
Pae. R. Co., 29 S.E. 171, 102 Ga. 164. 


Kan.—Sarbach v. Sarbach, 122 P. 
1052, 86 Kan. 894. But see Anthony 
v. Stinson, 4 Kan. 211 (rejecting a 
pupescd construction as ‘too techni- 
cal). 


Minn.—Sievers v. Sievers, 250 N.W. 
574 [disappr Kells v. Webster, 73 N.W. 
962, 71 Minn. 276, wherein it was stat- 
ed that a liberal construction should 
be given the statute]; Caldwell Mill- 
ing & Hlevator Co. v. L. L. May Co., 
169 N.W. 797, 141 Minn. 255. 


Miss.—Covington yv. Frank, 27 So. 
1000, 77 Miss. 606. 


N.J.—Rairdon v. Sampson, 51. A. 
696, 67 N.J.Law 346. Compare Horn 
v. Arnett, 102 A. 366, 368, 91 N.J.Law 
110 (‘Bearing in mind that the ; 
section . deals with a ques- 
tion of public policy, courts will seek 
rather to enlarge its application than 
to abridge it’). 


§.C.—WNorris v. Clinkscales, 25 S.E. 
797, 47 S.C. 488. 


Tex.—International ‘Travelers’ Ass’n 
v. Bettis, 35 S.W.(2d) 1040, 120 Tex. 
67 [rev on other grounds (Civ.App.) 
3 S.W.(2d) 478]; . Cook v. Baker, 
(Commn.App.) 45 S.W.(2d) 161 [rev 
(Civ.App.) 27 S.W.(2d) 893]; Olschew- 
ske v. Priester, (Commn.App.) 276 S. 
W. 647 [rev on other grounds (Civ. 
App.) 264 S.W. 517]; Clemens v. Per- 
ry, (Civ.App.) 29. S.W.(2d) 529. [rev 
on other grounds (Commn.App.) 51S. 
W.(2d) 267]; Coleman vy. Wideman, 
(Ci ADD. eee Si a SuaGed) = 3792, Spat 
(Commn.App.) 17 S.W.(2d) 786]; 
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The courts will 


It 


Nimitz v. Holland, 
W. 244 [aff 232 S.W. 
111 Tex. 419]. 


W.Va.—Sayre v. Whetherholt, i07 
S.E. 293, 88 W.Va. 542. Contra Sea- 
bright v. Seabright, 28 W.Va. 412. 


See Miller vy. Linton First Nat. 
Bank, 242 N.W. 124, 62 N.D. 122 (to 
same effect). 


51. Oliver v. Powell, 40 S.E. 826, 
114 Ga. 592; Woodson v. Jones, 19 S. 
E. 60, 92 Ga. 662; Lobdell v. Lobdell, 
26 N.Y. 327, 4 Abb.Pr.N.S. 56, 33 How. 
Pr. 347, 2 Transcr.A. 368 [rev 32 How. 
Pr. 1]; Severn v. National State Bank, 
£8; Huns CNey¥.) 5-228) 


52. Fla.—Madison v. Robinson, 
116 SO? y81g 550, 20D na. aod «lei Cyel. 


Ga.—Eley v. Reese, 155 S.E. 24, 171 
Ga. 212; Lawson v. Prosser, 91 S.E. 
469, 146 Ga. 421; Rosser v. Georgia 
Paci k.4 Cowl 2ONS By. wl, FLO 2Gan 164; 
Ullman v. Brunswick Title Guarantee, 
Ctc.f) Cos) 124 SH. 409; $96) Ga. 26255 
yen sor v. Jones, 19 S.E. 60, 92 Ga. 


N.J.—Palmateer v. Tilton, 5 A. 105, 
40 N.J-Eq. 555 [foll Rairdon v. Samp- 
son, 51 A. 696, 67 N.J.Law 346]. 


N.D.—Barlow Grain & Stock Ex- 
change vy. Nilson, 223 N.W. 700, 57 
N.D. 624; Mowry v. Gold Stabeck Co., 
186 N.W. 865, 48 N.D. 764. 


Porto Rico.—Wilcox v. Axtmayer, 
23 Porto Rico 319, 322 [quot Cyc]. 


S.C.—Norris v. Clinkseales, 25 S.E. 
797,47, S.C. 488. 


Tex.—International Travelers’ Ass’n 
v. Bettis, 35 S.W.(2d) 1040, 120 Tex. 67 
[rev on other grounds (Civ.App.) 3S. 
W.(2d) 478]; Wootters v. Hale, 19 S.W. 
134, 83 Tex. 563; Newton v. Newton, 14 
S.W. 157, 77 Tex. 508; Roberts v. Yar- 
boro, 41 Tex. 449; Cook v. Baker, 
(Commn.App.) 45 S.W.(2d) 161 [rev 
(Civ.App.) 27 S.W.(2d) 893]; Lassiter 
v. Bouche, (Commn.App.) 14 S.W.(2d) 
808 frev (Civ.App.) 5 S.W.(2d) 831]; 
Olschewske v. Priester, (Commn. 
App.) 276 S.W. 647 [rev on other 
grounds (Civ.App.) 264 S.W. 517]; 
Clemens v. Perry, (Civ.App.) 29 S.W. 
(2d) 529 [rev on other’ grounds 
(Commn.App.) 51 S.W.(2d) 267]; 
Coleman v. Wideman, (Civ.App.) 8 
S.W.(2d) 792 [aff (Commn.App.) 17 
S.W.(2d) 786]; Humphreys v. Green, 
(Civ.App.) 271 S\W. 116; Dodson v. 
Watson, (Civ.App.) 225 S.W.° 586; 
Ferguson y. Coleman, (Civ.App.) 208 
S.W. 571; Simon v. Middleton, 112 
S.W. 441, 51 Tex.Civ.App. 531; Hicks 
v. Patterson, 1 Tex.A.Civ.Cas. § 349. 


_ See Bird v. Jones, 37 Ark. 195 (sim- 
ilar rule as to constitutional provision 
concerning testimony relating to per- 
sons deceased or incompetent). 


And see infra text and note 53. 


“If we attempt to leave the plain 
terms of the act, we enter into an un- 
defined field of inference and con- 


(Civ, ADD» wae! (alo: 
298, 239 S.W. 185 


p) 
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the position of the parties to it, and the nature of 
the proposed testimony ;°°” 
discussion does not render any evidence as such in- 
competent, but merely precludes proof of certain 
matters by particular witnesses as against certain 
parties.°® Assuming that the action or proceeding is 
one in which the statutes under discussion are appli- 
cable,®* three elements must coneur in order to ex- 
clude testimony : 
class which the statute renders incompetent;°* (2) 
the party against whom the testimony is offered must 
belong to a class protected by the statute;°® and (3) 


for the rule under 


(1) The witness must belong to a 


jecture. The reguletion applies to the 
practice in the tria)} of causes, and it 
is important, therefore, that its lim- 
itations should be clear.” Palmateer 
v. Tilton, 5 A. 105, 40 N.J.Eq. 555 
[quot Rairdon v. Sampson, 51 A. 696, 
697, 67 N.J.Law 346]. 


53. U.S.—Hobbs v. McLean, 6 S.Ct. 
870, 117 U.S. 567, 29 L.Ed. 940; Burke 
v. Horth, 293 F. 408. 


Fla.—Madison v. Robinson, 
31537,195 Hla. 32f Pere-Cyel. 


Ga.—Rosser v. Georgia Pac. R. Co., 
29 S.H. 171, 102 Ga. 164. 


Kan.—Sarbach vy. Sarbach, 
1052, 86 Kan. 894. 


Nev.—Portland Cattle Loan Co. v 


116 So. 


122) P- 


Wheeler & Stoddard, 255 P. 999, 50 
Nev. 205. 
N.Y.—Lobdell v. Lobdell, 36 N.Y. 


327, 4 Abb.Pr.N.S. 56, 33 How.Pr. 347, 
2 Transcr.A. 363 [rev 32 How.Pr. 1]. 


Porto Rico.—Wilcox’ v. Axtmayer, 
23, Porto, Rico ZL9, 322) Lquot eyed? 


Tenn.—Rielly v. English, 9 Lea 16. 


Tex.—Wootters v. Hale, 19 S.W. 134, 
83 Tex. 563; Humphreys v.’ Green, 
(Civ.App.) 271 S.W. 116; Dodson v. 
Watson, (Civ.App.) 225 S.W. 586; 
Nimitz v. Holland, (Civ.App.) 217 8S. 
W. 244 [aff 232 S.W. 298, 239 S.W. 185, 
111 Tex. 419]; Tennison v. Palmer, 
(Civ.App.) 142 S.W. 948. 


W.Va.—Sayre v. Whetherholt,. 197 
S.E. 293, 88 W.Va. 542. But see Sea- 
bright v. Seabright, 28 W.Va. 412 
(holding that statute is to be con- 
strued in furtherance of spirit and 
purpose of act and so as to effect the 
legislative intention). 


See Campbell v. Mayes, 38 Iowa 9 
(to same effect). 


And see supra text and note 52. 


54. Hoffman vy. Maloratsky, 164 A. 
260; 202) NA Eq. i333. 


55. Bibelhausen y. Bibelhausen, 
150 N.W. 516,°159 Wis. 365. 


5544. Thompson v. West, 40 A. 197, 
56 N.J.Eq. 660; Clark v. Briley, (Tex. 
Civ.App.) 193 S.W. 419. 


56. Greenlee v. Mosnat, 111 N.W. 
996, 136 Iowa 639, 14 L.R.A.N.S. 488; 
Munger v. Myers, 153 P. 497, 499, 96 
Kan. 743; In re Brown’s Will, 166 S. 
Hi. 72, 203 N.C. 347. See Davis v. Sim, 
163 P. 622, 100 Kan. 66; Weidenhoft 
v. Primm, 94 P. 453, 16 Wyo. 340 (both 
to same effect). 


ihe) Code © restrictions eis 
directed against the witness as a 
witness, and not to the testimony as 
evidence.” Munger vy. Myers, supra. 


Effect of statutes on admissibility 
ya re rmentary. evidence see infra §§ 


57. See infra §§ 276-289. 
58. See infra §§ 290-336. 
59. See infra §§ 367-389, 
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the testimony itself must be of a nature forbidden by 
the statute,°° and unless all the elements concur, the 
testimony should not be excluded.®+ In the separate 
discussion of each element which follows,°? it is as- 
sumed that the elements not immediately under dis- 
cussion are present. 


Where testimony may be considered in either of 
two aspects, in only one of which it would be incom- 
petent, it is proper to receive it.°* 


No inference of justice of claim against a dece- 
dent’s estate is warranted merely by the fact that 
claimant, by virtue of statutes of the type under con- 
sideration, is rendered incompetent to testify with 
reference to it.°4 


Constitutionality. The constitutionality of stat- 
utory disqualifications of the type under considera- 
tion has been sustained ;°° thus such statutes are not 
bad under a constitutional provision guaranteeing 
the right to use as a witness any person not disqual- 
ified on the ground of interest, the declaration of 
what shall amount to a disqualifying interest under 
such a provision being a matter for the legislature.*® 


Statutory limitations or exceptions. Some of the 
statutes provide limitations on, or exceptions to, this 
general statutory rule of incompetency ;°* and where 
the situation falls within an express exception, even 
those courts which incline to construe the statutes 
liberally®® will not deviate from the language of the 
statutes but will hold everything coming within the 
terms of the exception to be embraced within its op- 
eration;®® but where the testimony in question does 
not fall under any of the enumerated exceptions, the 
situation comes within the legislative inhibition and 
the testimony is incompetent by virtue thereof ;*° 
the courts will make no other exceptions than those 
stated in the statute,*! and the plain meaning of the 
language used in stating such exceptions will be fol- 
lowed in determining their applicability without ex- 
tension of their operation by construction.?? Judi- 
cial decisions recognizing and delimiting exceptions 
to the rule of incompetence are superseded by later 
legislation omitting the exceptions provided for by 
the statutes under which:such decisions were render- 
ed.73 


Repeal by implication. A codification of the law 
of evidence, although providing expressly that no one 
shall be disqualified on the ground of ‘interest and 


60. See infra §§ 390-. 6i7. 


WITNESSES 


See statutory provisions; 


[§ 275 


that all laws in conflict with the code of evidence are 
repealed, does not repeal, by implication, the disqual- 
ification as to testimony of matters concerning per- 
sons deceased or incompetent, provided by existing 
statutes, since such disqualification is not inconsis- 
tent with the removal of the disqualification for in- 
terest, but, on the contrary, accompanies it in most 
jurisdictions;** but a codification of the law of civil 
procedure, reénacting in large part the prior disqual- 
ifications where estates of persons deceased are con- 
cerned, but omitting such disqualifications with 
respect to persons under .guardianship, indicates 
an intention not to continue the disqualification in 
the latter type of cases and in effect repeals the 
preéxisting law as to the incompetency of testimony 
in such cases,’® and a similar repeal by implication 
results in case of an omission of a provision of the 
prior statutes, respecting waiver of the disqualifica- 
tion by designated conduct.7® Statutes negativing 
disqualification from testifying to the execution of 
a will because of the presence of beneficial provisions | 
therein do not amend or repeal by implication any 
part of the statute disqualifying persons from testi- 
fying to the acts or conduct of persons dceeased, 


»ssince’the first mentioned statutes are intended only 


to make testamentary witnesses competent although 
provided for by will, and will not be extended to 
have any further operation.?7 Similarly, statutes 
preserving existing rights of set-off or counterclaim 
despite the death of one’or some of the persons hold- 
ing claims or demands do not modify or affect the op- 
eration of statutes regarding the incompetency of 
witnesses to testify as to acts or transactions with 
persons deceased;** and neither does a statute pro- 
viding that, in all actions on an anrtexed account, 
plaintiff’s affidavit shall be prima facie evidence.*® 


Time as of which enactments, repeal, or amend- 
ment operate. Where the disqualification here un- 
der consideration is destroyed by the repeal or modi- 
fication of the statutory provisions on which it rests, 
suck removal operates only from the time when the 
repealing act takes effect, and an offer of testimony 
or witnesses theretofore, coming within the opera- 
tion of the statute at the time of the offer, is not 
within the benefit of the repealing or amending stat- 
ute;°° while, if not within the operation of the stat- 
ute at that time, it is not affected by the subsequent 
adoption of legislation within whose exclusionary 


and, Axtmayer, 23 Porto Rico 319. 


61. Poulson vy. Stanley, 55 P. 605, 
122 Cal. 655, 68 Am.S.R. 73; In re Mc- 
Coy’s Will, 89 N.W. 665, 64 Neb. 150; 
Sorrell v. McGhee, 100 S.E. 434, 178 
N.C. 279; Norris v. Clinkscales, 25 S. 
BE. 797, 47 S.C. 488. See Lobdell v. 
Lobdell, 36 N.Y. 327, 4 Abb.Pr.N.S. 56, 
33 How.Pr. 347, 2 Transcr.A. 363 [rev 
382 How.Pr. 1] (to same effect). 


62. See infra §§ 290-465. 

63. Sager v. Dorr, 4 N.Y.S. 568. 

64. In re Kitchen, 220 P. 301, 192 
Cal. 384, 30 A.L.R. 1008. 


65. Wood v. Kaufman, 97 N.W. 47, 
135 Mich. 5. And see infra text and 
note 66. 


66. Donnell v. Braden, 30 N.W. 777, 
70 Iowa 551. 


infra text and note 68. 
68. See supra text and notes 46-49. 
69. Hess v. Gourley, 89 Pa. 195. 


70. Rathvon vy. White, 26 P. 323, 
16 Colo. 41; Sherman v. Hall, 36 A. 
626, 89 Me. 411. 


71. Maxwell v. Imperial Fertilizer 
Co., 29 S.H. 597, 103 Ga. 108; Philman 
v. Marshall, 29 S.B. 598, 108 Ga. 82. 


72. Blair y. Ellsworth, 55 Vt. 415. 


73. Jarrard y. Hawes, 79 S.E. 373, 
13 Ga.App. 470. 


74 Wilcox v. Axtmayer, 23 Porto 
Rico 319. 


[a] Thus Act March 10, 1904 § 3 
was not repealed by the Law of Evi- 
dence of March 9, 1905. Wilcox v. 


75. Hart v. Miller, 64 N.E. 239, 29 
Ind.App. 222. 


76. De Laurent v. Townsend, 152 
N.E. 699, 243 N.Y. 130. 


77. Matter of Eysaman, 20 N.E 
6138, 113 Aue 62, 3 U.R.A. 599; Cad- 
mus v. akley, 3 Dem.Surr. Le ge 
324, 1 How.Pr.N.S. 261. ae) 


78. Rathyon vy. White, 26 P. 
16 Colo. 41. ae 


79. Haswell v. Walker, 104 A. 
117 Me. 427, ie a Sa 


80. Woodrow v. Mansfield, 106 
ren 112; Johnson v. Dexter, 37 Vt. 


Effect on past rights or proceedings 
of repealing acts generally see Stat- 
utes § 722. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eee 


§§ 275-276] 


provisions it would come;*! but it has been inti- 
mated that the time of the trial, rather than that of 
the commencement of the action, is to be looked to, 
in determining whether particular testimony is com- 
petent or incompetent by virtue of statutory enact- 
ments, repeals, or alterations,’? and thus such stat- 
utes are applicable to actions which are pending but 
not yet brought to trial at the time they go into ef- 
fect’? unless the statute makes an exception with ref- 
It is, of course, imma- 
terial what the rule was at the time of the statements 
or conduct forming the subject matter of the propos- 


erence to pending actions.*# 


ed testimony.®* 


[§ 276] b. Actions or Proceedings in Which Testi- 
mony Excluded—(1) In General. The statutes have 
been held to be intended to cover competency of wit- 
nesses in a civil proceeding before any tribunal,*® 


81. Cooke v. Cooke, 29 Md. 538; 
Bolton v. Smead, 38 Barb. (N.Y.) 141. 


82. Smith v. Taylor, 27 P. 812; 2 
Wash. 422. And see infra text and 
note 83. 


[a] When statutory change occurs 
after deposition is taken but before 
it is received and considered in the 
determination of the cause, the com- 
petency of deponent depends on the 
statute existing as of the last-men- 
tioned time and not on that in force 
when the deposition was actually tak- 
en. Mitchell v. Haggenmeyer, 51 Cal. 
108; Seabright v. Seabright, 28 W.Va. 


oan Contra Keran y. Trice, 75 Va. 
83. Harford Nat. Bank of Bel Air 


v. Rutledge, 91 A. 790, 124 Md. 46; 
Besson v. Cox, 35 N.J.Eq. 87; Johnson 
v. Dexter, 37 Vt. 641. 


[a] Reason for rule.—‘It is mere- 
ly changing the course of proceeding, 
and a rule of evidence, which are re- 
garded as belonging to the class of 
legal remedies, and not of legal vest- 
ed rights, although such change may 
have an important influence upon the 
rights of the parties.” Johnson v. 
Dexter, 37 Vt. 641, 645. 


84. Harford Nat. Bank v. Rut- 
ledge, 91 A. 790, 124 Md. 46; Graham 
v. Chandler, 38 Vt. 559; Calderwood 
v. Calderwood’s Est., 38 Vt. 171; Kim- 
ball v. Baxter’s Estate, 27 Vt. 628. 


[a] Where act amending or alter- 
ing that in force at commencement of 
action is itself amended (1) by a stat- 
ute which provides expressly that it 
does not apply to pending suits, a pro- 
vision omitted in the first amending 
act, such prior amendatory statute is 
to be applied to actions pending at its 
passage which come to trial after the 
subsequent amendment (Harford Nat. 
Bank v. Rutledge, 91 A. 790, 124 Md. 
46), (2) but if the inapplicability is 
limited to pending suits wherein one 
of the parties has died before the 
passage of the last act, the proviso 
has no effect as to suits pending be- 
fore either act was adopted, but 
wherein both parties were living at 
the time of the enactment of the 
latest act, and, as to them, the legis- 
lation in force at the time the testi- 
mony is offered controls (Pierce v. 
Paine’s Hst., 32 Vt. 229). 


85. Hanson y. Gallagher, 134 N.W. 
421, 154 Iowa 192. See Penny v. 
Cae 19 N.Y.Super. 50 (to same ef- 
fect). 


86. In re Crosetti, 60 A. ‘1081, 211 
Pa. 490. And see infra text and notes 
87-89. ; i 


[a] In bankruptcy proceedings, 


under Act (1898) § 21 cl “a’, making’! 


80 N.J.Eq. 
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and, it is held, are applicable as well to equitable as 
to legal actions’? and with reference to proceedings 
in orphans’ or probate courts**® or in admiralty®® as 
well as to those in courts of law. When, in an equi- 
table proceeding, the cause or issues are submitted 
to the jury,®° the statute applies to the trial to the 
jury ;°! so, proceedings before the commissioners of 
an estate in probate are as fully within the operation 
of the statute as are the subsequent proceedings on 
appeal before the probate court itself.®? 
statutes have been held to have no application to any 
judicial proceedings which are not civil actions,?* 


While the 


they have been held to make no distinction between 


competency dependent on the rules 
prevailing by the law of the state in 
which the case is pending, the statu- 
tory rules of disqualification by rea- 
son of death or incompetency have 
been held to apply. In re Josephson, 
121 F. 142, 9 Am.Bankr. 345 [aff 124 
BeT1” 59 C.C.A. 650, 10 Am.Bankr. 


87. Bush v. Prescott, ete., R. Co., 
LOS USAVY,5 1G uSe, Arka Oe Clark iv, 
Sipple, 84 A. 1, 10 Del.Ch. 51. 


[a] Rule is not changed by reason 
of 2 Comp. St. (1910) p 2223 § 6, pro- 
viding that complainant or petitioner 
in any action of an equitable nature 
shall be a competent witness to dis- 
prove so much of defendant’s answer 
as may be responsive to the allega- 
tions of the complaint, the statute in 
question being designed merely to 
care for the situation which arose 
from departing from the early equity 
practice of dispensing with a sworn 
answer and not being in any respect 
intended to affect the statutes dealing 
with incompetency of testimony as to 
decedent’s acts or statements. In re 
Broderson’s Hstate, 165 A. 109, 112 
N.J.Hq. 532. 


By Me.—Preble v. Preble, 73 Me. 
oO . 

Mass.—Ela v. Edwards, 
318. 

Neb,—Sorensen y. Sorensen, 77 N. 
W. 68, 56 Neb. 729. 

N.J.—Smith v. Burnet, 35 N.J.Eq. 
314 [aff 34 N.J.Eq. 219]. 


N.Y.—In re Benioff’s Hst., 133 N.Y. 
S. 413, 73 Misc. 493, 8 Mills Surr. 394; 
epreNicooas v. Wolford, 20 Hun 


97 Mass. 


Pa.—In re Crosetti’s Est., 60 A. 
1081, 211 Pa. 490; McBride’s Apv., 72 
ie 480; In re Mylin’s Est., 7 Watts 


89. The Poland, 19 F.Cas.No. 11,- 
242, Howell N.P. 38. 


90. Submission of issues to jury in 


equitable proceeding generally see 
Equity §§ 721-741. 
$1. Parks v.. Andrews, 10 N.Y.S. 


344, 56 Hun 391. 


92. Calderwood vy. 
Hst., 38 Vt. 171. 


93. In re Veazey’s Will, 85 A. i76, 
466, Ann.Cas.1914A 980; 
Leonard v. State, 3 Ohio App. 313. 


[a] Criminal prosecutions. — In 
criminal cases, such as_ homicide 
prosecutions, the statutes do not ap- 
ply. State v. Hand, 86 S.E. 1005, 170 
N.C. 7038; State v. Shelton, 79 S.B. 


Calderwood’s 


$83, 164-N.C. 513. 


» “Civil action:” 


forms or classes of. civil actions,®* and consequently 
the incompetency is not limited to actions which are 
contractual in nature but extends also to actions in 
tort®® and operates to embrace all civil proceedings, 


As including proceedings: Under 
Workmien’s Compensation Act see 
infra § 283 note 24[a]. 


Defined see Actions § 8. 


94. Ark.—Free v. Maxwell, ‘212 8. 
W. 325, 327, 188 Ark. 489. 


Mo.—Leavea v. Southern R. Co., 153 
S.W. 590, 171 Mo.App. 24 [aff 181 S.W. 
7, 266 Mo. 151, Ann.Cas.1918B 97]. 


Ohio.—Ransom y. Haberer, 13 Ohio 
Cir.Ct.N.S. 511. 


Pa.—Irwin v. Nolde, 30 A. 246, 164 
Pa: ’205. 


Wyo.—Ullman v. Abbott, 67 P. 467, 
469, 10 Wyo. 97. 


“The statutory inhibition against 
the evidence applies in all civil ac- 
tions.” Free v. Maxwell, supra. 


“Certainly the reason of the excep- 
tion applies with equal force, no mat- 
ter what the form of the proceeding 
may be.” Ullman y. Abbott, supra. 


[a] Statute held applicable to: (1) 
Suit for patent interference. Tyler v. 
Kelch, 19 App.D.C. 180. (2) Libel for 
annulment of marriage. Little v. Lit- 
tle, 13 Gray (Mass.) 264. (3) Rule to 
open judgment after death of judg- 
ment plaintiff. Cake v. Cake, 29 A. 
797, 162 Pa. 584. (4) Proceeding for 
distribution of decedent’s estate. Mc- 
Bride’s App., 72 Pa. 480. (5) Proceed- 
ing under sheriff's interpleader act. 
Harbison y. Gilliland, 2 Pa.Co. 369. 
(6) Proceeding to vacate divorce, 
after death of husband. Peterson v. 
Peterson, 13 Phila. (Pa.) 82 [aff sub 
Ws Fidelity Ins. Co.’s Appeal, 93 Pa. 
242). 

95. Mich.—Rock v. Gannon Grocery 
Co., 224 N.W. 752, 246 Mich. 545. 


Bis i wee cl v. Williams, 39 Miss. 


Mo.—Wagner v. Binder, 187 S.W. 
1128; Lieber v. Lieber, 143. S/W. 458, 
239 Mo. 1; McKim v. Metropolitan St. 
Ry., (App.) 209 S.W. 622; Leavea v. 
Southern R. Co., 153 S.W. 500, 171 Mo. 
App. 24 [aff 181 S.W. 7, 266 Mo. 151, 
Ann,.Cas.1918B 97, L.R.A.1916D 810}. 
See Freeman v. Berberich, 60 S.W. 
(2d) 393 (recognizing rule, but point- 
ing out differences in application 
which may arise as between con- 
tractual actions and delictual actions 
for personal injuries). 


Ohio.—Ransom vy. Haberer, 13 Ohio 
Cir.Ct.N.S. 511. 


Pa.—-Lockard v. Vare, 79 A. 802, 230 
Pa. 591; Irwin v. Nolde, 30 A. 246, 164 
Pa. 205. See McCaulif v. Griffith, (Su- 
per.) 168 A. 5386 (recognizing rule). 


Applicability of statute to actions 
for wrongful death see infra § 283. 
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whatever their name, without limitation to actions 
technically so called,®* including special, as well as 
ordinary, proceedings.®’? It is not conclusive against 
the applicability of the statute that the proceeding is 
one unknown to the common law®® or is one in which 
there is no right to a jury trial.°® Even though the 
proceeding in which the testimony is offered is sim- 
ply a motion,! and although, for the relief sought 
thereby, it was not even necessary that any motion 
should have been made,? the statutory rule of incom- 
petency applies. However, although the character of 
the tribunal before which,* and the form of the ac- 
tion in which,‘ the testimony is offered, are not con- 
trolling as to the application of the statutes, never- 
theless there are numerous decisions showing that 
the statutory restrictions as to testimony concerning 
persons deceased or incompetent, or their conduct, 
apply in some only, and not in all, suits or‘proceedings 
involving such matters;®° such statutes withdraw not 
special persons, but the specified actions from the 
general removal of the disqualification for interest ;° 
in determining competency, the inquiry is whether 
the action is within the statute;7 and if the suit 
is not such as comes within the classes contemplated 
by the governing statute, no incompetency results hy 


96. McBride’s App., 72 Pa. 480; 
Harbison v. Gilliland, 2 Pa.Co. 369. 
But see Matter of Dieterich’s Will, 
Tuck. Surr. (N.Y.) 129 (dictum to con- 
trary). 


[a] In Vermont the words “suit or 
proceeding at law” in Gen. St. § 24 ¢ 
36, removing the disqualification for 
interest, the word “actions” in the 
proviso to such section, concerning 
testimony relating to persons deceas- 
ed, and the word “‘suit,’’ in Acts (1864) 
No. 31 § 1, making the proviso inap- 
plicable to then pending actions, were 
used with reference to the same sub- 
ject matter and _ substantially as 
synonymous terms, and, no reason for 
any distinction appearing, the latter 
expressions will be given as broad and 
comprehensive a construction as the 
first. Calderwood v. Calderwood’s Hs- 
tate, 38 Vt. 171. 


97. Free v. Maxwell, 212 S.W. 325, 
138 Ark. 489. 


98. Horn v. Arnett, 102 A. 366, 91 
N.J.Law 110. 


99. Horn v. Arnett, supra. 


1. Uliman v. Abbott, 67 P. 467, 10 
Wyo. 97. 


2. Ullman v. Abbott, supra. 

3. See supra text and notes 86-89. 
4. See supra text and notes 94-97. 
5. See passim infra §§ 277-289. 

6. Hess v. Gourley, 89 Pa. 195. 73. 
7, Hess v. Gourley, supra. 14, 
8. Waltz v. Waltz, 84 Ind. 403. 

[a] Actions by or against corpora- 


and note 90. 


328. 


fra) $8.2:99: 


fra § 357. 


§ 356. 


Executor 
fra § 369. 


368. 


WITNESSES 


Absence of executor or administrator 
as party under statutes referring 
to assertion of claims against de- 
cedent’s estates see infra § 280 text 


Exclusion of testimony of: 


Interested persons as extending to: 
Heirs see infra § 327. 


Legatees or devisees see infra § 


Parties as extending to: 


Party adverse to representative 
or successor of decedent see in- 


Representative or successor of 
decedent see infra §§ 300-307. 


Surviving party to contract or cause 
of action as extending to: 


Executor or administrator see in- 


Heir, legatee, or devisee see infra 


Protection accorded by statute to: 
or administrator 


ee legatee, or devisee see infra § 
370. 


Representative of decedent or 
competent generally see infra § 


Representative appearing 
holder see infra § 279 text and notes 


See statutory provisions; 
eases passim infra this section. 


[a] Action by or against guardian. 


[§§ 976-277 


reason of decedent’s connection with the witness or 
the transaction.8 Whether the action or proceeding 
in question is one to which the disqualifying statutes 
apply may depend either on the character or position 
of the parties to the suit,® or on the nature of the 
suit either as regards its objects and the possible re- 
sults thereof,!® or the source or origin of the rights 
being litigated.1t When the statute expressly men- 
tions both actions and special proceedings, “special 
proceedings,” as therein used, is to be taken as in- 
cluding in its operation such proceedings only as 
conform to the restrictions, respecting the charac- 
ter and object of the suit, status of the parties, and 
the like, set up by the statute for actions generally.*? 


[§ 277] (2) Representative Capacity, Title, or In- 
terest of Party.‘* Many of the statutes, in defining 
the scope of the disqualification, refer to actions by 
or against executors, administrators, heirs, legatees, 
representatives, or the like, of decedents or incompe- 
tents.1* Under provisions of that character, the rule 
of exclusion applies in actions in which one of the 
parties sues or defends as a representative of the 
character enumerated in the statute, of the decedent 


sor incempetent ;1° and this is true although he is not 


24 Ind. 68), (5) or is suing, as an in- 
competent, by his next friend, there 
being no general guardianship or prior 
adjudication of insanity (Tompkins 
ve. Tompkins, 00. NE. 960; 257. S817. 
557, Ann.Cas.1914B 158). 


15. Ill—Waugh v. Moan, 65 N.E: 
73,4200: LU. (2:98. ‘i 


Md.—Whitehurst v. Whitehurst, 145 
A. 204, 156 Md. 610. 


N.J.—Hunt_v. Hendrickson, 116 A. 
496, 97 N.J.Law 180; Fairchild vy. 
Fairchild, (Ch.) 44 A. 944; Clawson v. 
Brewer, 58 A. 598, 67 N.J.Eq. 201. 


Ohio.—Leen v. Leen, 26 Ohio’ Cir. 


Ct.N.S. 497. 

Tex.— Evans vy. Scott, (Civ.App.) 97 
S.W. 116. 

Vt.—Fitzsimmons v. Southwick, 38 
Vt. 509. 


Wis.—Knox v. Bigelow, 15 Wis. 415. 


Wyo.—Bliler v. Boswell, 59 P. 798, 
G1 PE. SON, OW ViOn le 


[a] Rule applied.—In an action 
under Heirs & Devisees Act (Comp. 
St. p 2739) § 1, the heirs and devisees 
are representatives of the deceased 
debtor and the provisions respecting 
incompetency in Evid. Act (Comp. St. 
p 2218) § 4 apply. Hunt v. Hendrick- 
son, 116 A. 496, 97 N.J.Law 180.. See 
Kempton v. Bartine, 44 A. 461, 59 N. 
J.Eq. 149 [aff 45 A. 966, 60 N.J.Ea. 
411] (to same effect, reviewing the 
New Jersey authorities as to the 
status of heirs or devisees as repre- 
sentatives). 


[b] Decedent whom parties repre- 
sent must, however, be the person 
whose statements or transactions are 


see in- 


in- 


as stake- 


and 


tions (1) have been held not to be 
within the purview of some of the 


statutes. San Antonio Light Pub. Co. 
v. Moore, 101 S.W. 867, 46 Tex.Civ. 
App. 259. (2) Competency of officer, 


member, or stockholder of corporation 
generally see infra § 338. 


9. Seeinfra § 277. 


10. See passim infra §§ 279-28h. 
11. See infra § 278. 

12. Millay v. Wiley, 46 Me. 230. 
13. Cross references: 


—The statutes sometimes exclude tes- 
timony in actions by or against (1) 
guardians of incompetent persons 
(Pavey v. Wintrode, 87 Ind. 379) (2) 
or infants (see Miller v. Lindemann, 
206 Ill.App. 130); (3) but such a stat- 
ute applies only to actions between 
the guardian and a third person and 
not to an action between guardian 
and ward (Jones v. Parker, 3 S.W. 222, 
67 Tex. 76), (4) nor does it apply to 
an action in which one of defendants 
is an infant and answers by a guard- 
ian ad litem (McDonald v. McDonald, 


involved in the litigation, and the 
mere fact that the parties asserting 
rights on one side or the other claim 
their rights derivatively as represent- 
atives of a deceased third person, 
whose conduct or statements are in no 
way involved in the transaction, will 
not render the statutes applicable. 
Blachly v..Newburn, 162 N.W. 36, 179 
Iowa 790; Tennison v. Palmer, (Tex. 
Civ.App.) 142 S.W. 948. 


[c]_ Representative as use-plain- 
tiff.—In a suit brought to the use of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 277) 


described as bearing such relation to the decedent 
or incompetent, or to the estate, where he does so 
in fact and has in fact acted throughout, and rests 
his entire claim or defense in law on his position, as 
representative;!° the fact that a party could prop- 
erly have sued or defended in his individual, and 
need not have done so in his representative, capac- 
ity, affords no basis for a contrary result.+* 
ty must, however, both hold and assert some claim to 
the subject matter of the suit in one of the repre- 
sentative capacities enumerated in order for the stat- 


an administrator, the rule of exclu- 
sion applies. Gamble v. Hepburn, 90 
Pa. 439; Hoopes v. Beale, 90 Pa. 82. 


[d] Where proceeding is substan- 
tially in rem in its nature and in the 
relief sought, and not in personam 
against representatives of decedent, 
the fact that it is formally against 
them as parties has been held not to 
render the provision respecting in- 
competency applicable. Thomas v. 
Thomas, 81 A. 748, 79 N.J.Eq. 461; 
Cowdrey v. Cowdrey, 64 A. 98, 71 N.J. 
Eq. 353. 


fe] Where representative is not 
necessary party, although he is a 
proper party to the record, it is held, 
under some statutes, that his appear- 
ance as a party does not render the 
statutory disqualification applicable. 
Montgomery v. Clark, (Tenn.Ch.A.) 46 
S.W. 466. 


[f] Where surviving spouse quali- 
fies as community survivor (1) in pur- 
suance of the applicable statute, it 
has been held that the statute is ap- 
plicable (Gurley v. Clarkson, (Tex. 
Civ.App.) 30 S.W. 360), (2) but the 
contrary result follows in case of a 
suit without such qualification 
(Briggs v. McBride, (Tex.Civ.App.) 
190 S.W. 1123; Wilmurth v. Tompkins, 
53 S.W. 833, 22 Tex.Civ.App. 87; Har- 
ris v. Warlick, (Tex.Civ.App.) 42 S. 
W. 356). 


16. Jones vy. Subera, 126 N.W. 253, 
25 S.D. 223; Fitzsimmons v. South- 
wick, 38 Vt. 509. 


[a] Action after discharge of 
executor.—An action against one who 
had been discharged as executor, and 
the legatees to whom the estate had 
been distributed, wherein it was al- 
leged that such executor took pos- 
session of the property, caused an in- 
ventory to be made, and that the in- 
ventory amounted to a designated 
sum, was an action against an execu- 
tor and legatees within Rev. Code 
Civ. Proc. § 486 subd 2, forbidding a 
party to such an action to testify as 
to a transaction with decedent. Jones 
v. Subera, 126 N.W. 253, 25 S.D. 223 


oa. 


17. Knox v. Bigelow, 15 Wis. 415. 

18. See infra text and notes 24-27. 

19. See infra text and notes 20- 
21. 

20. U.S.—-Goodwin v. Fox, 9 S.Ct. 


367, 129 U.S. 601, 32 L.Ed. 805; Beeler 
v. Motter, 33 F.(2d) 788; In re Rosen- 
berg, 4 F.(2d) 581 (construing statute 
of Texas); Rice v. Martin, 8 F. 476, 7 
Sawy. 337. 

Cal.—Chapman v. Associated Tran- 
sit Terminal Corporation, 10 P.(2d) 
1023, 123 Cal.App. 157. 


Colo.—Berlin v. Wait, 208 P. 482, 71 
Colo. 5338. 

Del.—Hudson v. Flood, 94 A. 760, 
28 Del. 450. 

Fla.—Farmers’ Union Warehouse 
Co. v. T. L. Wells & Bros., 61 So. 745, 
65 Fla. 350. 


WITNESSES 


The par- 


41, 158 Ga. 574; Lawson v. Prosser, 
91 S.B.. 469, 146 Ga. 421; Hudson v. 
Hudson, 46 S.E. 874, 119 Ga. 637; 
Gunn v. Pettygrew, 20 S.H. 328, 93 Ga. 
327; Woodson v. Jones, 19 S.E. 60, 92 


Ga. 662; Flowers v. Flowers, 18 S.E. 
1006, 92 Ga. 688; Field v. Walker, 36 
Ga. 520. 


Ill.—Alward v. Woodard, 146 N.E. 
154, 315 Ill. 150; Shipley v. Shipley, 
113 N.BH. 906, 274 Tll. 506; Grindle v. 
Grindle, 88 N.E. 4738, 240 Ill. 143; Rob- 
bins v. Moore, 21 N.E. 934, 129 Ill. 30; 
Firemen’s Ins. Co. v. Peck, 18 N.E. 752, 


126 Ill. 493 [aff 27 Lll.App. 91]; Pige 
v, Carrell, 89, Hln 205 .ffoll. Best. -v. 
Jenks, 1}; 15.0 Ns Be 10383 )123.4 TL: 447.15 


Corney v. Corney, 257 Il).App. 13; San- 
do v. Smith, 237 Ill.App. 570; Rosen- 
gren v. Manufacturers’ Nat. Bank of 
Rockford, 220 Ill.App. 608; Women’s 
Catholic Order of Foresters v. Hill, 
191 Ill. App. 629; Modern Woodmen of 
America v. O’Connor, 182 Ill.App. 562; 
Farrenkoph v. Holm, 142 Ill.App. 336 
[aff 86 N.E. 702, 237 Ll. 94]. 


Ind.-—Waltz v. Waltz, 84 Ind. 403; 
Hodgson y. Jeffries, 52 Ind. 334; Gary 
Nat. Life Ins. Co. v. McQuaid, 138 N. 
BK. 353, 80 Ind.App. 4; Spurgeon v. 
Olinger, 115 N.H. 680, 64 Ind.App. 176; 
Snyder v. Frank, 101 N.E. 684, 53 Ind. 
App. 301; Hankey v. Downey, 38 N.E. 
220, 10 Ind.App. 500; Case v. Ellis, 
386 N.E. 666, 9 Ind.App. 274. 


Iowa.—-Blachly v. Newburn, 162 N. 
W. 36, 179 Iowa 790; Rabbett’s Hstate 
v. Connolly, 133 N.W. 1060, 153 Iowa 
607; McClintic v. McClintic, 82 N.W. 
1017, 111 Iowa 615; Drake v. Painter, 
42 N.W. 526, 77 Iowa 731. 


Kan.—Union Nat. Bank of Wichita 
vy. Kramer, 246 P: 976, 121 Kan. 180. 


Me.—Gledhill v. McCoombs, 86 A. 
247, 110 Me. 341, 45 L.R.A.N.S. 26, 
Ann.Cas.1914D 294; Goulding v. Hor- 
bury, 27 A. 127, 85 Me. 227, 35 Am.S.R. 
Bina 

Md.—Diffenbach v. New York L. Ins. 
Coy 961 idee 7.0: 


Mich.—Lake v. Nolan, 45 N.W. 376, 
81 Mich. 1172. 


Neb.—Kime v. Krenek, 143 N.W. 
473, 94 Neb. 395; Jacob North & Co. 
v. Angelo, 110 N.W. 570, 75 Neb. 373; 
In re McCoy’s Will, 89 N.W. 665, 64 
Neb. 150. 


N.H.—Crowley v. Crowley, 
LOO 7 25N. E240: 


N.J.—In re McLaughlin’s Will, 59 
A. 469; Burr v. Bloomsburg, 138 A. 
876, 101 N.J.Eqg. 615; Shotwell. v. 
Stickle, 90 A. 246, 83 N.J.Eq. 188; 
Flemington Nat. Bank v. Jones, 24 A. 
928, 50. N.J.Hq. 244; Crimmins v. 
Crimniins, 10 A. 800, 43 N.J.Eq. 86 
{appr Smith y. Smith, 19 A. 255, 52 N. 
J.Law 207, and foll Small v. Pryor, 61 
A. 564, 69 N.J.Eq. 606 (aff 73 A. 1118, 
72 N.J.Eq. 939); McKinley v. Coe, 57 
A. 1030, 66 N.J.Eq. 70]; Lehigh Coal, 
etc,, Co. v. New Jersey Cent. R. Co., 
38 A. 134, 41 N.J.Eq. 167. 


N.Y.—Gratwick v. Smith, 195 N.Y. 


56 A. 


Ga.—Campbell vy. Hallman, 124 S.E.]S. 568, 202 App.Div. 600; Hall v. Rich- 


, 
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ute to apply, it being inapplicable alike where no 
right or liability in litigation is in fact held in such 
capacity,'S and where, whether or not any are so 
held, they are not asserted, but reliance for claim and 
defense is based solely on individual rights and ob- 
ligations, without reference to any that may exist in 
a representative capacity.!® 
under such provisions does not apply in actions where 
no claim or defense is made in, or by virtue of, such 
a representative capacity as is mentioned by stat- 
ute;?° this is true even though either of the parties 


The rule of exclusion 


ardson, 22 Hun 444 [aff 89 N.Y. 636]; 
Penny v. Black, 19 N.Y.Super. 50. 


N.C.—Spivey v. Rose, 26 S.E. 701, 


120 N.C. 163; Hawkins v. Carpenter, 
85 N.C. 482; Molyneux v. Huey, 81 N. 
C. 106; Shields v. Smith, 79 N.C: 517; 


Thomas v. Kelly, 74 N.C. 416. 


N.D.—Barlow Grain & Stock Ex- 
change v. Nilson, 223 N.W. 700, 57_N. 
D. 624; Mowry v. Gold Stabeck Co., 
186 N.W. 865, 48 N.D. 764; First Nat. 
Bank v. Carroll, 179 N.W. 664, 46 N.D. 
62. 

Ohio.—Bomberger v. Turner, 
Ohio St. 263, 82 Am.D. 438. 


Pa.—Davis v. Hawkins, 29 A. 746, 


13 


163 Pa. 228; Evans v. Reed, 78 Pa. 
415. 
Philippine.—Fortis v. Hermanos, 6 


Philippine 100. 


Porto Rico.—Salazar v. Costa, 1 
Porto Rico Fed. 119. But see Leoncio 
v. Empire Pineapple Co., 8 Porto Rico 
Fed. 308, 310 (holding the statute ap- 
plicable although the proceeding was 
“not eo nomine a caSe against” repre- 
sentatives of the classes designated 
on the ground that the parties were 
“practically” and “within the spirit” 
of the statute, equivalent in character 
to those occupying such representa- 
tive status). 


R.I.—Kenyon v. Peirce, 24 A. 825, 
oR le GOs, 


8.C.—Norris v. Clinkscales, 25 S.B. 
797, 47 S.C. 488; Macaulay v. Central 
Nat. Bank, 3 S. EB) 1:93)/27 Sic. 215. 


Tex.—Wooters v. Hale, 19 S.W. 134, 
83 Tex. 563; Lassiter v. Bouche, 
(Commn.App.) 14 S.W.(2d) 808 [rev 
(Civ.App.) 5 S.W.(2d) 831]; Houston 


Transfer) Sete.) Conmiv.. ww iliamss 
(Commn.App.) 221 S.W. 1081 [rev 
(Civ.App.) 201 S.W. 712]; National 


Life & Accident Ins. Co. v. Baughman, 
(Civ.App.) 54 S.W.(2d) 537; Humble 
Oil & Refining Co. v. Ooley, (Civ.App.) 
46 S.W.(@2d) 1038; Westbrook v. Ad- 
ams, (Civ.App.) 17 S.W.(2d). “116 
Laff (Commn.App.) 36 S.W.(2d) 1821; 
Humphreys v. Green, (Civ.App.) 271 
S.W. 116; Sarver v. Vaughn, (Civ. 
App.) 261 S.W. 193; Martinez v. Bruni, 
(Civ. App.) 216 S.W. 655 [mod 
(Commn.App.) 235 S.W. 549]; Fergu- 
son v. Coleman, (Civ.App.) 208 S.W. 
571; Moore v. Belt, (Civ.App.) 206 S. 
W. 225; Briggs v. McBride, (Civ.App.) 
190 S.W. 1123; First State Bank & 
Trust Co. of Abilene v. Walker, (Civ. 
App.) 187 S.W. 724; Edwards vy. Ola 
Settlers’ Ass’n,. (CiviApp.) 166 S.w. 
423; Smith v. Huff, (Civ.App.) 164 
S.W. 429; Grand Lodge; F. & A. M. 
of Texas v. Dillard, (Civ.App.) 162 S. 
W. 1173; McDonald’s Estate v. MeDon- 
ald, (Civ.App.) 150 S.W. 593; Tennison 
vy. Palmer, (Civ.App.) 142 S.W. 948: 
Evans v. Scott, (Civ.App.) 97 S.w. 
116; Wilmurth v. Tompkins, 53 S.w. 
833, 22 Tex.Civ.App. 87; Harris vy. 
Warlick, (Civ.App.) 42 S.W. 356. 


Vt.—Cheney v. Pierce, 38 Vt. 515. 


Wash.—First Nat. Bank v. Melberg, 
280 P. 745, 154 Wash. 69. : 
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does in fact occupy the designated relationship to- 
ward the estate, or toward the decedent or incompe- | 
tent, if such party claims, defends, or is sued in his 
individual, and not in his representative, capacity, | 
under an assertion of rights or abilities which are 
independent of that status;?1_ however, where the | 


W.Va.—Shuman y. Shuman, 91 S.E. 
264, 79 W.Va. 445. 


[a] Statutes held inapplicable to 
controversy involving rights or lia- 
bilities as: (1) Beneficiary of insur- 
ance policy. Farrenkoph v. Holm, 142 
Tll.App. 336 [aff 86 N.E. 702, 237 Il. 
94]; Gary Nat. L. Ins. Co. v. McQuaid, 
138 N.E. 353, 80 Ind.App. 4; Great 
Camp, Knights of Maccabees v. Sav- 
age, 98 N.W. 26, 135 Mich. 459. (2) 
Cestui que trust under resulting trust. 
Small v. Pryor, 61 A. 564,.69 N.J.Eq. 
606 [aff 73 A. 1118, 72 N.J.Eq. 939]. 
(3) Donee. Snyder v. Frank, 101 N. 
BE. 684, 53 Ind.App. 301; Goulding vy. 


Horbury,,..20 A127, 85 “Mes 227, 35 
Am.S.R. 357. (4) . Grantee... Berlin 
V. o Wait, 208, BP. 482... 71, Colo. 5335 


Grindle v. Grindle, 88 N.E. 473, 240 M11. 
143; Lake v. Nolan, 45 N.W. 376, 81 
Mich. 112; Mowry v. Gold Stabeck 
Co., 186 N.W. 865, 48 N.D. 764; Woot- 
ers v. Hale, 19 S.W. 134, 83 Tex. 563; 
Humphreys v. Green, (Tex.Civ.App.) 
271 S.W. 116; Ferguson v. Coleman, 
(Tex.Civ.App.) 208 S.W. 571. See Las- 
siter v. Bouche, (Tex.Commn.App.) 
14 S.W.(2d) 808 [rev (Civ.App.) 5 S. 
W.(2d) 831] (so holding although the 
deed was merely in trust for heirs, one 
of the classes of representatives 
specified by statute). (5) lLegatee. 
Houston Transfer, etc., Co. v. Wil- 
liams, (Tex.Commn.App.) 221 S.W. 
1081 [rev (Civ.App.) 201 S.W. 712]. 
(6) Party to contract. Barlow Grain, 
etce., Co. v. Nilson, 223 N.W. 700, 57 N. 
D. 624. (7) Person claiming by virtue 
of partition agreement. Smith v. Huff, 


(Tex.Civ.App.) 164 S.W. 429. (8) 
Purchaser from heir. Robbins v. 
Moore, 21 N.E. 934, 129 Ill. 30. (9) 


Widow. Gunn v. Pettygrew, 20 S.E. 
328, 93 Ga. 327; Lake v. Nolan, 45 N. 
W. 376, 81 Mich. 112. 


21. U.S.—Goodwin v. Fox, 
867, 129 U.S. 601, 32 L.Ed. 805. 


Cal.—Chapman v. Associated Tran- 
sit Terminal Corp.; 10 P.(2d) 1023, 
123 Cal.App. 157. 


Colo.—Berlin v. Wait, 208 P. 482, 
71 Colo. 533. 


1l).—Alward v. Woodard, 146 N.E. 
154, 315 Ill. 150; Corney v. Corney, 257 
Tl. App. 13; Sando v. Smith, 237 Ill. 
App. 570. 


Ind.—Waltz v. Waltz, 84 Ind. 403; 
Hodgson v. Jeffries, 52 Ind. 3834; 
Snyder v. Frank, 101 N.E. 684, 53 Ind. 
App. 301. 


Iowa.—In re Choate’s Est., 192 N.W. 
857, 195 Iowa 715; Blachly v. New- 
burn, 162 N.W. 36, 179 Iowa 790; Mc- 
Clintie v. McClintic, 82 N.W. 1017, 111 
Iowa 615. ‘ 


Me.—Goulding v. Horbury, 
127, 85 Me. 227, 35 Am.S.R. 357. 


Mich.—Lake v. Nolan, 45 N.W. 376, 
81 Mich. 112. 


N.J.—Hodge v. Coriell, 44 N.J.Law 
456; Burr v. Bloomsburg, 138 A. 876, 
101 N.J.Eq. 615; Shotwell v. Stickle, 
90 A. 246, 83 N.J.Eq. 188; Cowdrey v. 
Cowdrey, 64 A. 98, 71 N.J.Eq. 353 [rev 
67 A. 111, 72 N.J.Eq. 951, 12 L:R.A:N.S. 
1176]. 

N.Y.—Gratwick v. Smith, 195 N.Y.S. 
568, 202 App.Div. 600; Hall v. Rich- 
ardson, 22 Hun 444 [aff 89 N.Y. 636]. 


9S.Ct. 


27 A; 


WITNESSES ° 


N.D.—Barlow Grain, ete, Co. v. 
Nilson, 223' N.W.' 700, 57 N.D. 624; 
Mowry v. Gold Stabeck Co., 186 N.W. 
865, 48 N.D. 764. 


Tex.—Wooters v. Hale, 19 S.W. 134, 
83 Tex. 563; Bush v. Barron, 14 S.W. 
238, 78 Tex. 5; Lassiter v. Bouche, 
(Commn.App.) 14 S.W.(2d) 808 [rev 


(Civ.App.) 5 S.W.(2d) 831]; Houston 
Transfer, etc, o. \v..' Williams, 
(Commn.App.) 221 S.W. 1081 [rev 


(Civ.App.) 201 S.W. 712]; Humphreys 
v, Green, (Civ.App.) 271 S.W. 116; 
Briggs v. McBride, (Civ.App.) 190 S. 
W. 1123; Tennison vy. Palmer, (Civ. 
App.) 142 S.W. 948. 


W.Va.—Shuman v. Shuman, 91 S.E. 
264, 79 W.Va. 445. 


Compare Hollister v. Young, 41 Vt. 
156 (holding, where plaintiff took out 
letters of administration and sued 
thereon solely for his own benefit and 
admittedly without representing the 
interest of the estate, that the statu- 
tory rule of incompetence neverthe- 
less applied). 


pone Stuckey v. Bellah, 41 Ala. 
700. 


“A party to a suit is not prevented 
. . . from testifying, with respect 
to the declarations of an interested 
deceased person. touching the subject 
of the controversy, except in one 
specified condition of affairs. Such 
exclusion arises only when the party 
testifying, or the opposite party, is su- 
ing or is being sued in a representa- 
tive capacity. It is not enough that 
one of the parties is interested in the 
subject of the litigation as the repre- 
sentative of a decedent. The statu- 
tory criterion is clear and definite, and 
it is that one or other of the liti- 
gants must appear upon the record as 
a party suing or being sued in a repre- 
sentative capacity. . Its effect 
is to make admissible in a specified 
degree the testimony of parties to the 
suit, even though a representative be 


one of such parties.” Hodge  v. 
Coriell, 44 N.J.Law 456. 
[a] Thus (1) where a devisee was 


executrix but sued to enforce her 
claim only, as devisee, and not as ex- 
ecutrix, the statutory rule of incom- 
petency had no application, devisees 
not being within the classes of repre- 
sentatives enumerated by statute. 
Goodwin! Vv. Fox, 9'S:Ct. "36%, 129s Us; 
601, 32 L.Ed. 805. (2) Where one in 
fact an administrator is sued person- 
ally for the conversion of the subject 
matter of the controversy, the stat- 
utes respecting incompetency are not 
applicable. Sando v. Smith, 237 Ill. 
App. 570; Goulding v. Horbury, 27 A. 
127, 85 Me. 227, 35 Am.S.R. 357; Grat- 
wick v. Smith, 195 N.Y.S. 568, 202 App. 
Div. 600. (3) The grantee of land, 
although the son of his grantor, can- 
not object to the competency of a par- 
ty to an action against him, which is 
founded on a contract with his father, 
affecting such land. Hodgson v. Jef- 
fries, 52 Ind. 334. (4) Where plain- 
tiff, claiming to hold realty of dece- 
dent as tenant, contracted with de- 
fendant, the landlord’s executor, to 
surrender her term, in a later action 
against defendant individually for 
breach of such agreement, the statu- 
tory incompetency was not applicable. 
Hall v. Richardson, 22 Hun 444 [aff 89 
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proceeding is one involving the assertion of an in- 
dividual right or claim by an executor or adminis- 
trator against the estate or charge or claim by the 
estate against the representative, the statutory rules 
of incompetency apply.?? 
resentative is interested in the result of the pro- 


The mere fact that a rep- 


N.Y. 636]. (5) Where plaintiff sued 
defendant on a contract made between 
them, defendant was competent to 
prove a payment in discharge thereof 
to plaintiff's mother, since deceased, 
although plaintiff was the administra- 
tor of her estate. Shuman yv. Shuman, 
91 S.E. 264, 79 W.Va. 445. 


[b] Mere introduction of evidence 
by a party tending to show that he 
does in fact stand toward decedent in 
a representative capacity mentioned 
in the statute is insufficient to render 
the statute applicabke where he makes 
no claim by reason of such capacity 
and no issue thereon is ever sub- 
mitted to the jury. Humphreys v. 
Green, (Tex.Civ.App.) 271 S.W. 116. 


_ Asserting defense as representative 
in suit to enforce individual liability 
see infra text and note 26. 


22. Ala.—Hullett v. Hood, 19 So. 
319, 109 Ala. 345. 


Fla.—Sanderson’s Adm’rs v. Sander- 
son, 17 Fla. 820. 


Ga.—Fulcher v. Mandell, 10 S.E. 582, 
83 Ga. 715. 

Ill.—Platt v. 
App. 1. 


Me.—Tuck v. Bean, 155 A. 277, 130 
ae 277; Preble v. Preble, 73 Me. 


Williams, 175, Ill. 


A te v. Edwards, 97 Mass. 


Miss.—Troup v. Rice, 55 Miss. 278. 


N.H.—Bean v. Bean, 53 A. 907, 71 
N.H. 538; Tuck v. Nelson, 62 N.H. 
469; Perkins v. Perkins, 58 N.H. 405. 


N.J.—Carlin v. Carlin, 64 A. 1018; 
In re Atkinson’s Est., 98 A. 269, 86 
N.J.Eq. 173 [aff 96 A. 89, 85 N.J.Eq. 
peels Smith v. Burnett, 35 N.J.Eq. 


N.Y.—In re Arkenburgh’s Est., 69 
N.Y.S. 125, 58 App.Div. 583; Elmore v. 
Jaques, 2 Hun 130, 4 Thomps.&C. 679 
[rev on other grounds 60 N.Y. 6190]; 
In re Kahn’s BHst., 251 N.Y.S. 238, 140 
Mise. 532; In re Neil’s Est., 71 N.Y.S. 
840, 85 Mise. 254, 2 Mills Surr. 259. 
But see Bolton v. Smead, 388 Barb. 
141 (to contrary effect). 


Pa.—Smith v. Hay, 25 A. 562, 152 
aon ile 


Tenn.—Still v. Burkett, (Ch.A.) 39 
S.W. 347. 


N.S.—Heatley’s Estate, 22 N.S. 302. 


“This exception to the general rule 
allowing parties to testify was in- 
tended for the protection of the es- 
tate of the deceased party, and not 
for the personal advantage of the ad- 
ministrator, and the surviving party 
is prohibited from testifying, not 
against the administrator personally, 
but against the estate which he repre- 
sents. When an administrator is a 
party in his official capacity, he may 
testify, and permit the adverse party 
to testify, at his election, because he 
represents the estate of the deceased 
party, and the statutory exception be- 
ing for the benefit of the estate, the 
administrator may waive it. But 
when the administrator acts in his 
individual right and against the in- 
terest of the estate, as in the case of 
the settlement of his personal claim 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ceeding is insufficient to make the controversy one to 
which the statutory disqualification applies, where he 
is not a party to the record.?® Moreover, no incom- 
petency may be predicated on the statute unless the 
party asserting a right to the subject matter of the 
controversy as a representative does, in fact, hold 
such a right in such a manner;** where the very is- 
sue involved is whether particular property or rights 
are held thus, the rule of disqualification does not 
apply ;?° nor does it where one, sued as an individ- 
ual, claims to defend as a representative, where the 
only recovery sought against him is on his personal 
and individual lability and nothing is claimed 
against him by virtue of the representative position 
which he oceupies;?® while his adversary’s failure 
to allege his representative capacity is not conelu- 
sive, it must appear that in fact a party is acting 
in a representative capacity in regard to the proper- 
ty or other matter in dispute in order for the provi- 
sion to operate.?7 


In interpleader action, where one of the parties 
claimant appears and claims in a representative ca- 
pacity, it has been held that the statutory rules of in- 
competency apply;** the same is true where com- 
plainant is such representative but one of the com- 
plainants compelled to interplead avails himself of 
the opportunity to enforce rights against the estate 
outside of the interpleader suit as originally filed by 
such representative.?® 


Persons who are parties both in representative ca- 
pacity and otherwise. Where a party claims or is 
sued in a dual capacity, both as one of the class of 
representatives mentioned in the statute and in some 
other manner not so included, the proceeding is with- 
in the purview of the statutory restriction on testi- 
mony;*® but where, after action brought against 
one both in a representative capacity ‘and. individual- 
ly, the suit is properly dismissed against him as rep- 
resentative, so that thereafter the individual lia- 
bility is the only one asserted, the statutory provi- 
sions respecting incompetency do not apply after 
such dismissal.*+ 


Representative as plaintiff or defendant. Some 


or administration account, he stands |12 Del.Ch. 129. 


like any other party claiming adverse- 
ly to the estate. In such cases the 
estate is the defendant, and is neces- 
sarily represented by the parties op- 
posing the claim 3 and the ad- 
ministrator cannot testify.” Tuck v. 
Nelson, 62 N.H. 469, 471. 


Olschewske_ v. 


WITNESSES 


30. Dixon v. Edwards, 48 Ga. 142; 
Spencer v. Schell, 173 Siw. 867, 107 
Tex. 44 [aff (Civ. App.) 142 S.W. 4111; 
Priester, 
App.) 264 S.W. 517 
grounds (Commn.App.) 276 S.W. 647]; 
Langston v. Robinson, (Tex.Civ.App.) 


. 
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statutes are in terms applicable whether the action 
be “by or against” a representative of the character 
named, or whether a party “sues or defends” as such 
representative,?? and, where that is the case, the 
statutes will be applied according to their terms ;** 
and other statutes not expressly so worded have been 
construed as applying whether the representative is 
plaintiff or defendant ;** but provisions in somewhat 
similar terms have elsewhere been construed as ap- 
plying only to suits brought against a representa- 
tive.3> 


Heir prosecuting action dismissed by representa- 
tive. Where, pursuant to statutory authority, an 
heir as any other creditor has taken steps to prose- 
cute an action to recover assets for the estate, which 
has voluntarily been dismissed by the administrator, 
the action will be deemed one “in which an executor 
or administrator is a party,” within the meaning of a 
statute allowing the heirs to testify on behalf of 
the estate in such an action where they are not “nec- 
essary parties to the issue or record, whose interest is 
adverse to such estate.”?° 


[§ 278] (3) Grounds of Action and Nature of Is- 
sues. The rule of exclusion provided by some of the 
statutes is expressly as to suits or proceedings involv- 
ing matters which occurred during the lifetime of 
decedent ;°°% under such provisions the test of com- 
petency depends primarily on the contract or matter 
involved in the issue in the ease,?7 and, where such 
contract or matter is independent of any transaction 
to which decedent was a party, the rule of incompe- 
tency is inapplicable to the case or issue present- 
ed.*8 Other similar statutes express their exclusion- 
ary provisions as to actions arising out of any trans- 
action with decedent,®® and, where the cause of ac- 
tion or right asserted in the proceeding does not 
arise out of any transaction with decedent, the in- 
hibitions of such statutes do not apply to such suits 
or proceedings;*® the transaction must be one that 
some of the parties had with decedent and not a 
transaction between decedent and some third per- 
sons, in which none of the parties had any part. 
So, where the statute applies to proceedings where- 


they formerly stood were construed to 
be applicable whether the representa- 
tive was plaintiff or defendant (Leas- 
man v. Nicolson, 12 N.W. 270, 18 N.W. 
289, 59 Iowa 259), (2) but a more 
recent statute (Code § 4604), has been 
construed not to be applicable where 
the action is not against, but in favor 


(Tex. Civ. 
[rev on other 


3 i of, such representative (Owens v. 
Testimony by executor or adminis. | 73 SW. Co4; Houston vransteti& | Lowa County, 169 N.W. 388, 186 Towa 
trator to support personal claim on ac- = 2 EVs : : -| 408). 
counting proceedings see infra § 282. App.) 201 S.W. 712 [rev on other ; 
grounds (Commn.App.) 221 S.W. 36. Richard v. Marshall County 
23. ner asia Nat. tm oe Jones, | 1081]. ee ie es Co., 148 N.E. 152, 
24 A, 928, 50, N.J.Eq. 24 enyon V./ 31. Muir vy. Bartlett, 99 A. 553, 78 eo ° 
Peirce, 24 A. 825, 17 R.I. 794. N.H. 313. 36%. See statutory provisions; 
24. Beach v. Pennell, 50 Me. 587. Disqualification of party as to|27¢ cases infra notes 37, 


25. Beach v. Pennell, supra; Ten- 
nison v. Palmer, (Tex.Civ.App.) 142 
S.w. 948. 22. 

26. Corney v. Corney, 257 IllApp. 
13; Sando v. Smith, 237 Ill.App. 570; 
Hodge vy. Coriell, 44 N.J.Law 456; 
Tennison v. Palmer, (Tex.Civ.App.) 
142 S.W. 948. 


27. Beach v. Pennell, 50 Me. 587. 


28. Fairfield Sav. Bank v. Small, 
28 A. 551, 90 Me..546. 


29. Lynam y. Harvey, 108 A. 850, [a] 


Mich. 49. 
Utah 250. 


49 Idaho 536; 
Philippine 698. 


, 


© 


whom action has been dismissed gen- 
erally see infra § 293. 


See statutory provisions. 
33. Beach v. Pennell, 


In re Lambie’s Est, 
34. Ewing v. White, 30 P. 984, 8 


85. Servel v. Corbett, 290 P. 200, 
Fongeo v. Viangon, 50 


In Iowa (1) the statutes as 


Sie Lavlor \ve ‘Duesterberg, 9 N.E. 
907, 109 Ind. 165. 


38. Taylor v. Duesterberg, supra. 


50 Me. 587; 39. See statutory provisions; a 
56 N.W. 2238, 97] cases infra notes 40, 41. a 


40. Harris v. Seinsheimer, 3 S.w. 
3807, 67 Tex. 356; Keck v. Woodward, 
116 S.W. 75, 53 Tex.Civ. App. 267; Bar- 
rett v. Eastham, 67 S.W. 198, 28 Tex. 
Civ.App. 189. 


41. Simon v. sen 0 wpe 112_S.W. 
441, 51 Tex.Civ.App. 531, 
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in one of the parties claims to have acquired title 
from decedent,*? a claim must be made to the title 
of the property which is in litigation as derived from 
decedent, in order for the statute to be applicable.** 
Still other statutes provide that, where any party 
to a thing or contract in action is dead or incompe- 
tent, no surviving or remaining party to such thing 
or contract or other adversely interested person shall 
be competent;4* and, under them, actions or pro- 
ceedings, to be affected by the statute, must arise on 
or involve some thing or contract in action whereto 
decedent or incompetent was a party; otherwise the 
statutory rule of incompetency does not apply,*® 
although-such decedent or incompetent was a party 
to the action itself ;#® moreover although the disabil- 
ity has been held coextensive with every proceeding 
affording an occasion where the instrument or cause 
of action to which decedent was a party can be called 
in question,*? so as to affect his estate,*® such con- 
tract or cause of action should be in issue and on 
trial so that the rights of the surviving parties there- 
to will be determined by the result,*® and the dis- 
qualifications founded on such statutes do not apply 
whore the thing or contract in question only inci- 
dentally or collaterally arises;°° the form of the ae 
tion is immaterial if in fact the basis of the claim 
asserted in the action on which a recovery is sought 


42. See statutory provisions; and | 435, 90 Mo, 433; 


cases infra note 43. 
43. Beeler v. Motter, 33 F.(2d) 788 


WITNESSES 


Chapman v. Dough- 
erty, 87 Mo. 617, 56 Am.R. 469 [overr 
Bradley v. West, 68 Mo. 691; 
v. Southern Ry. Co., 153 S.W. 500, 171 
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is a thing or contract to which decedent was a par- 
ty, and the statute may apply, although the action is 
not brought on the express contract ;°! however, it 
does not apply merely because deceased participated 
in a transaction giving rise to a delictual liability 
sought to be enforced as a result of his conduct if 
he is not and never was a party to the cause of ac- 
tion sued on, although he was a party to such trans- 
action.®2 So, where the statute in terms applies to 
suits whose object is to obtain title to, or possession 
of, property of deeedent or to reach and affect the 
same in any way,°** the statutory inhibition on testi- 
mony is limited to such actions as are designed to 
reach, or in some way affect, specific property, and 
does not extend to, or operate in, actions merely to 
recover a pecuniary judgment,°>* although, in all 
proceedings which do affect the property of de- 
cedent, such statutes apply;°° and provisions which 
explicitly refer to proceedings for the settlement of 
estates of deceased persons apply only in such pro- 
ceedings as are of the prescribed character,®® and 
have no operation where, although some matter col- 
lateral to such settlement is involved, even though no 
settlement is possible until the determination of the 
instant action or proceeding, the action is not one 
which can itself be said to relate to the settlement of 
the estate.°7 Provisions excluding the testimony of 


received. Ayres v. Ayres, 11 Gray 
(Mass.) 180. (2) In an action of 
ejectment where both parties claimed 
from the same person, deceased, as 


Leavea 


(under Kansas statute). 


44. See statutory provisions; 
cases infra notes 45-52. 


and 


45. Md.—Horner v. Frazier, 4 A. 
133, 65 Md. 1; Cooke v. Cooke, 29 Md. 
538. 


Mass.—Blood v. French, 9 Gray 197. 


Mo.—Freeman vy. Berberich, 60 S.W. 
(2d) 398. 

Pa.—McCaulif v. Griffith, (Super.) 
168 A. 536; Girard Trust Co. v. Har- 
rington, 23 Pa.Super. 615; Crane vy. 
Hastings, 11 Pa.Dist. 75. 


Vt.—Walling v. Wallirg, 10 A. 827, 
59 Vt. 684. 


Va.—Grandstaff v. Ridgely, Hamp- 
ton &° Cos 30 Gratt, (71 Vai) i 


And see cases infra this note. 


[a] “Cause of action’ as limited 
to one resting in contract.—(1) Where 
the proceeding is not one resting on 
any contract, so that there is no ques- 
tion of incompetency as surviving par- 
ty of a contract, the conjunctive dis- 
qualification, as surviving party of 
the cause of action in question “where 
one of the original parties to the con- 
tract is dead,” while by some early 
authority held to apply, even though 
the cause of action did not originate 
in any contract (Miller v. Slupsky, 59 
Sw. 990. 158 Mo. 643), (2) has, by 
later authorities, been held to apply 
only to causes of action with a con- 
tractual source, to which, although 
not to the contract itself, the survivor 
was a party (McKee v. Downing, 124 
S.W. 7, 224 Mo. 115; Freeland v. Wil- 
liamson, 119 S.W. 560, 220 Mo, 217; 
Graham v. Wilson, 153 S.W. 83, 168 
Mo.App. 185). 


46. McCaulit v. Griffith, (Pa. 
Super.) 168 A. 586; Crane v. Hastings, 
11 Pa.Dist. 75. 


47. Patton v. Fox, 69 S.W. 287, 169 
Mo. 97; Baker v. Reed, 62 S.W. 1001, 
162 Mo. 341; Meier v. Thieman, 2 S.W. 


Newton, 10 A. 827, 59 Vt. 684; 


Mo.App. 24 [aff 181 S.W. 7, 266 Mo. 
151, Ann.Cas.1918B 97]; Johnson v. 
Burks, 77 S.W. 133, 103 Mo.App. 221; 
Saetelle v. Metropolitan L. Ins. Co., 
81 Mo.App. 509; La Fayette Mut. 
Eee: Assoc. v. Kleinhoffer, 40 Mo.App. 


48. Hall v. Hamblett, 51 Vt. 589. 


49. Gunn v. Thruston, 32 S.W. 654, 
130 Mo. 839; Morse v. Law, 44 Vt. 561; 
Troy Mfrs.’ Bank v. Scofield, 39 Vt. 
590. See Riley v. Lukens Dredging, 
etc., Corp., 4 F.Suppl. 144 (recognizing 


Beh And see infra text and note 
oVU. 

50. Horner v. Frazier, 4 A. 133, 65 
Mad. 1;' Manley’s Ex’r v. Staples, 26 


Bannister v. Birtt, 

580; Walling v. 
Stevens 
Morse v. Law, 


A. 630, 65 Vt. 370; 
AES NS billy oes Yes 


v. Joyal, 48 Vt. 291; 
44 Vt. 561. 


[a] In proceeding for distribution 
of estate between one claiming as 
widow and the heirs or next of kin 
of decedent, although the contract 
of marriage is to some extent involved 
in the determination of the respective 
claims, it is not the matter on which 
the suit is founded in such sense as to 
render the widow an incompetent wit- 
ness with regard to it. Stevens v. 
Joyal, 48 Vt. 291. 


SL. AYES siV.w CAV ReSam lileem Chita, 
(Mass.) 130; Richardson v. Davis, 5 
A. 287, 58 Vt. 367; Pember v. Congdon, 
55 Vt. 58; Fitzsimmons v. Southwick, 
38 Vt. 509. 


[a] Thus (1) in an action to recov- 
er money deposited in a bank by a de- 
ceased person, in trust to pay the in- 
terest to the depositor for life, and 
then the principal to plaintiff's in- 
testate, the ‘“‘cause of action in issue 
and on trial,” is the trust created by 
the depositor, and the statutory rule 
of incompetency prevails, although 
the act is brought for money had and 


the source of title, the one as heir, the 
other by contract, the statute ap- 
plies to prevent testimony of the lat- 
ter as to the contract on the basis of 
which he asserted his right. Pember 
v. Congdon, 55 Vt. 58. 


52. Kreeman v. Berberich, (Mo.) 60 
S.W.(2d) 393 [overr Leavea v. South- 
ern R. Co., 181 SW. 7, 266.Mo. 151,51 
R.A.1916D 810, Ann.Cas.1918B 97 (aff 
153 S.W. 500, 171 Mo.App. 24)]. 


53. See statutory provisions; and 
cases infra notes 54, 55. 
54. Waltz v. Waltz, 84 Ind. 403; 


Gavin v. Buckles, 41 Ind. 528; Snyder 
v. Frank, 101 N.E. 684, 53 Ind.App. 
301; Myers v. Manlove, 101 N.E. 661, 
53Ind.App. 327. * 


55. Castor v. McDole, 148 N.E. 643, 
80 Ind.App. 556; Keys v. McDowell, 
100 N.E. 385, 54 Ind.App. 263. But see 
Hitt v. Carr, 109 N.E. 456, 62 Ind. 
App. 80 (limiting the operation of the 
statute to cases where the suit is to 
obtain title to, or possession of, prop- 
erty or affect the same where the 
claim is “‘founded on a contract with 
or demand against the ancestor’). 


[a] Action of partition affecting 
lands left by decedent at his death 
has been held of such nature as to 
come within the statute. Castor v. 
McDole, 148 N.H. 643, 80 Ind. App. 556. 


56. Booth v. Vanarsdale, 9 Bush 
(EQ a TELE 
[a] Settlement of estates means, 


in the sense in which it is used in 
such statutes, the settlement of the 
personal representatives in the coun- 
ty court, or with the master or a spe- 
cial commissioner, in, cases in which 
courts of equity may be ealled on to 
take charge and distribute the es- 
tate. Booth v. Vanarsdale, 9 Bush 
(CSV) reailiye 


57. Campbell v. Mayes, 38 Iowa 9; 
Bop un v. Vanarsdale, 9 Bush (Ky.) 


For later cases, developments and changes in the iaw see Annotations, same title and section number, 
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an assignor of a thing or contract in action®® are ap- 
plicable only to suits on choses in action,®® and not 
to actions involving title to real estate.°° 


[§ 279] (4) Interest of Hstate—(a) In General. 
The presence or absence of interest, on the part of 
the estate, in the event of the suit, has by statutes 
and decisions in a number of jurisdictions been re- 
garded as a test of whether the action or proceeding 
is one in which the statutory rules of incompetency 
apply, either directly and of itself,®! or indirectly, 
by reference to the question of whether judgment 
may be rendered or allowed in the proceeding for or 
against the estate, or the heirs or representatives as 
such,®? or whether any claim or demand by®* or 
against®* the estate is involved. The mere fact that 


58. See statutory provisions; and 
cases infra notes 59, 60. 


59. Barbour v. Wiehle, 9 A. 520, 116 
Pa. 308; Warren v. Steer, 5 A. 4, 112 
Pa. 634. 

60. Warren v. Steer, supra. 

61. See passim infra this section. 

62. See infra § 281. 

G3. See infra § 280. 

64 See infra § 280. 


Ala.—Nelson vy. Howison, 25 


65, 
So. 211, 122 Ala. 573. 


Cal.—Zeller v. Knapp, (App.) 26 P. 
(2d) 704. 


Ga.—Florida Cent., ete., R. Co. v. 
Usina, 36 S.E. 928, 111 Ga. 697. 


Md.—Diffenbach v. New York L. 
Ins. Co., 61 Md. 370; Leiter v. Grimes, 
35 Md. 434. 


Mo.—Golden vy. Tyer, 
180 Mo. 196. 


Vt.—Downs vy. Belden, 46 Vt. 
Cole v. Shurtleff, 41 Vt. 311, 98 
D. 587. 


And see cases infra this note; 
infra text and notes 66-79. 


“The rule which rejects parties as 
witnesses to statements of persons 
since deceased applies when the state- 
ments may contribute to a result of 
the suit which diminishes the estate 
left at the death of the decedent, 
whether it be in abeyance, or in the 
hands of an appointed representative 
or of one claiming such estate in le- 
gal succession. It does not apply for 
the protection of those who, though 
claiming title through the decedent, 
derive such claim from transactions 
inter vivos.” Nelson v. Howison, 25 
Bogie elt Oy 122 Alacebyo: 


fa] Thus (1) in ‘a note action 
where defendants had given a note to 
take up a note given to plaintiff by 
deceased and received an assignment 
of plaintiff’s claim, wherein it was 
urged that the original note had been 
paid by deceased and that the note 
he had given to secure it was found 
in his possession, plaintiff was not 
disqualified to testify as to transac- 
tions with deceased. Orr v. Stewart, 
69 So. 649, 13 Ala.App. 542. (2) Tes- 
timony, in an action for trespass to 
realty, that plaintiff’s deceased hus- 
band had bought the land from de- 
fendant’s deceased father, was not 
within the inhibitions of the statute, 
the suit being purely one between liv- 
ing persons in their own right. Scott 
v. Mathis, 72 Ga. 119. (3) Where 
plaintiff sought to enjoin sale on exe- 
ecution of certain property belonging 
to a deceased person, whom plaintiff 
had contracted to support and main- 
tain..in return for the property in 
question, by a judgment creditor 


TIS. Wa M485, 


674; 
Ain. 


and 


WITNESSES 
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some conduct or statement of a person deceased is 
incidentally involved in litigation is not sufficient, 
it is held, to interpose the statutory rule of incom- 


petency to prevent testimony with regard thereto.®® 


claiming under a judgment against 
an heir of decedent, the statutory rule 
of incompetency did not apply in the 
proceeding so as to shut out plaintiff's 
testimony as to the making of the 
contract. Drake v. Painter, 42 N.W. 
526, 77 Iowa 731. (4) Where defend- 
ant in an ejectment suit claims under 
a deceased grantor, plaintiff's claim 
not being by virtue of any represen- 
tation of such decedent’s estate, and 
defendant’s deed is assailed as fraud- 
ulent, he may testify to conversations 
and transactions with decedent to 
show the bona fides of the deed and 
that it rests on a valuable considera- 
tion. Leiter v. Grimes, 35 Md. 434. 
(5) In an action on a note, given by 
the payee to plaintiff’s assignor prior 
to the payee’s death, the decease of 
the payee afforded the maker no 
ground of objection to the assignor’s 
testifying respecting such gift. Lat- 
ourette v. McKeon, 62 N.W. 153, 104 
Mich. 156. 


66. U.S.—Porter v. F. M. Davies & 
Co. 228) BY 1022) V8 C. Cray 6645 Pon 
ter v. F. M. Davies & Co., 223 F. 465, 
140 C.C.A. 11 [reh den 224 F. 451, 140 
C.C.A. 288]. 


Ala.—Hodges v. Hodges, 77 So. 741, 
201 Ala. 215; Pugh v. Barnes, 19 So. 
370, 108 Ala. 167; District Grand 
Lodge No. 23, United Order of Odd 
Fellows in America vy. Hill, 57 So. 147, 
3 Ala.App. 483. 


Ga-—Hloriday Cent., "etc. RR.) Co._ v. 
Usina, 36 S.E. 928, 111 Ga. 697; Wil- 
lingham v. Smith, 48 Ga. 580. 


Ind.—Durham vy. Shannon, 19 N.E. 
190, 116 Ind. 408, 9 Am.S.R. 860 [fol] 
Lefer v. Watson, 40 N.E. 1107, 41 N. 
EH. 467, 138 Ind.App. 176]; Hankey v. 
Downey, 38 N.E. 220, 10 Ind.App. 500. 


Miss.—Garner v. Townes, 100 So. 20, 
134 Miss. 791; Horne v. Nugent, 20 
So. 159, 74 Miss. 102; Fennell v. Mc- 
Gowan, 58 Miss. 261. 


rene v. Huey, 81° N:C. 


Pa.—Davis v. Hawkins, 29 A. 746, 
163 Pa. 228; Ramble v. Pennsylvania 
Coal Co, 4% Pa:Super: 28; Gold'<yv. 
Scott, 5 Pa.Super. 262. 


Tex.—Miles v. Bodenheim, 
App.) 184 S.W. 633. 


Vt.—Downs v. Belden, 46 Vt. 674; 
Cole v. Shurtleff, 41 Vt. 311, 98 Am.D. 
587; “Cheney v. Pierce, 38 Vt. 515. 
But see Hollister v. Young, 41 Vt. 
156 (holding that, where one sued as 
representative, although the estate 
had no interest of any sort in the liti- 
gation which was designed solely for 
his own benefit, as was his action in 
procuring letters of administration, 
the statute nevertheless applied). 


Wash.—McCoy v. Ayers, 5 P. 843, 2 
Wash.T. 307. 


(Civ. 


Where, although a transaction or cause of action with 
a person deceased is collaterally involved in a pro- 
ceeding, no judgment or allowance can be entered 
which will bind or conclude the estate or affect it di- 
rectly or indireetly, the statutes have no application 
to such proceeding ;°® the fact that the estate may 
be interested in the question being tried is insuffi- 
cient, where it is not interested in the immediate re- 
sult of the suit.°7 
various statutes, 
the estate on one side and an adverse party on the 
other, in order for the disqualification to arise;°* a 


Under the constructions given 
the proceeding must be one having 


Wis.—Ward v. Bowen, 14 Wis. 405. 


[a] Rule applied.—(1) Where 
plaintiff claimed personal property by 
gift from decedent, and defendant 
claimed as purchaser from the admin- 
istrator, in a replevin suit, the stat- 
utory rules of incompetency did not 
operate since the judgment could in 
no event have any binding effect on 
the estate. Durham v. Shannon, 19 
N.E. 190, 116 Ind. 403, 9 Am.S.R. 860. 
(2). Where, in an action of trover, 
both parties claimed as purchasers 
from decedent, the statutes did not 
apply, so as to exclude either from 
testifying as to his transactions with 
decedent. Downs y. Belden, 46 Vt. ~ 
674. (3) In a suit to subject defend- 
ant to liability on his promise to pay 
for supplies furnished his deceased 
wife by plaintiff, her father, the stat- 
ute did not apply to render incompe- 
tent testimony of decedent’s promise, 
at the time the supplies were furnish- 
ed, to compensate plaintiff for them. 
Cole v. Shurtleff, 41 Vt. 311, 98 Am.D. 
587. 


67. Golden v. Tyer, 79 S.W. 143, 
180 Mo. 196; Strause v. Braunreuter, 
4 Pa.Super. 263, 40 Wkly.N.C. 253; 
Fortis v. Hermanos, 6 Philippine 100. 


[a] Fact that estate may ultimate- 
ly be affected in another snit in con- 
sequence of the result of the suit in 
which the testimony is offered is not 
a sufficient ground of exclusion. 
Combs v. Black, 62 Miss. 831; Fen- 
nell v. McGowan, 58 Miss. 261; Love 
v. Stone, 56 Miss. 449 [foll Cole v. 
Gardner, 7 So. 500, 67 Miss. 670]. But 
see Jackson v. Clopton, 66 Ala. 29 
{where the estate would be liable to 
refund to one party in case of a re- 
covery against him, the adverse par- 
ty cannot testify to a conversation 
with decedent). 


68. In re McCausland’s Bstate, 52 
Cal. 568; McClintock’s Appeal, 24 N. 
W. 549, 58 Mich. 152; Hoyt v. Davis, 
30 Mo.App. 309. 


[a] Proceeding for distribution or 
partition involving question of ad- 
vancements to distributees by the tes- 
tator in his life is not one wherein 
the estate has any substantial inter- 
est to maintain or protect and is not 
subject to the incompetency resulting 
from the statutes. Dent v. Foy, 98 So. 
390, 210 Ala. 475; Alward v. Woodard, 
146 N.E. 154, 315 Ill. 150; Temple v. 
Bradley, 87 A. 394, 119 Md. 602; Mc- 
Clintock’s Appeal, 24 N.W. 549, 58 
Mich. 152; Spradling v. Conway, 51 
Mo. 51; In re Allen’s Estate, 56 A. 
928, 207 Pa. 325. But see Love'v. Dil- 
ley, 1 A. 59, 4 A. 290, 6 A. 168, 64 Md. 
238, 610 (contrary holding where de- 
cedent’s notations and memoranda of 
advancements were destroyed or lost 
between his death and the time of 
trial). 


218 [70 C.J.] 


ease cannot arise for the application of the statutory 
rule of inecompetency unless it involves a direct, im- 
mediate conflict of interest between the dead and 
the living;®® such rule is not applicable where the 
estate is not interested in the sense that it may be 
either augmented or diminished by the result;*° 
where the estate of decedent has no interest what- 
ever in the subject matter of the suit or issue, the 
statute does not affect the proceeding;*1 and the in- 
terest or estate for which the representative appears 
must be one truly adversary, of such a character that 
but for his death decedent would be substantially 
interested in the result of the suit.?? 
pearance of the estate, by the representative, as a 
party in the proceeding is not sufficient to call for 
the application of the statutes, where it is in fact 
indifferent to the result of the suit and has no real 
interest therein but occupies merely the position of a 
stakeholder between the parties whose interests are 


69. Alabama Gold L. Ins. Co. v. 
Sledge, 62 Ala. 566. 


70. Alexander v. Alexander, 107 So. 
835, 214 Ala. 291; Kuykendall v. Ed- 
mondson, 87 So. 882, 205 Ala. 265; 
Great Camp, Knights of Maccabees 
v. Savage, 98 N.W. 26, 1385 Mich. 459; 
Runkel vy. Phillips, 9 Phila. (Pa.) 619. 
See Alward v. Woodard, 146 N.E. 154, 
315 Ill. 150; Shipley v. Shipley, 113 
N.E. 906, 274 Ill. 506 (both to same 
effect). 


71. Ala.—Dent v. Foy, 98 So. 390, 
210 Ala. 475; Kuykendall v. Edmond- 
son, 87 So. 882, 205 Ala. 265; .Jones 
v. Sandlin, 87 So. 850, 205 Ala. 67; Doe 
ex dem. Anniston City Land Co. v. 
Edmondson, 40 So. 505, 145 Ala. 557; 
Nelson v. Howison, 25 So. 211, 122 Ala. 
573; Howle v. Edwards, 11 So. 748, 
97 Ala. 649; Butler v. Jones, 2 So. 300, 
80' Ala. 436; Orr v. Stewart, 69 So. 
649, 13 Ala.App. 542; Central Iron, 
ete., Co. v. Hamacher, 248 F. 50, 160 
. 190 (construing Alabama stat- 
ute). 


Ind.—Caress v. Foster, 62 Ind. 145. 


Mo.—Collins v. Crawford, 112 S.W. 
538, 214 Mo. 167, 127 Am.S.R. 661 [aff 
103) SIW.. 537): 


N.H.—Crowley v. Crowley, 
190, 72 N.H. 241. 


Utah.—In re Miller’s Estate, 88 P. 
338, 31 Utah 415. 


Va.—Morgan v. Booker, 56 S.E. 137, 
106 Va. 369. 


72. Watson v. Russell, 18 Iowa 79; 
Hutchinson v. Conkling, 162 A. 755, 
111 N.J.Eq. 471. f 


[a] Suit by representative of nak- 
ed trustee in the name of his dece- 
dent’s estate for the benefit of a use- 
plaintiff who alone is actually inter- 
ested in the recovery is not a proceed- 
ing of the nature affected by the stat- 
utory.rules of incompetency. Watson 
v. Russell, 18 Iowa 79. 


-73. Cooper v. Reeves, 131 S.E. 63, 
161 Ga. 232; Jasper County Bank v. 
Rainey Bros., 87 S.E. 661, 144 Ga. 
542; City Nat. Bank v. Crahan, 112 
N.W. 793, 1385 Iowa 2380 [foll Shierry 
v. Randall, 243 N.W. 350, 214 Iowa 
1053]; Seymour v. Wallace, 87 N.W. 
90, 127 Mich. 669; McClintock’s Ap- 
peal, 24 N.W. 549, 58 Mich. 152; Hoyt 
v. Davis, 30 Mo.App. 309. 


Representative capacity, title, or in- 
terest of party as limitation on pro- 
ceeding affected by statute generally 
see supra §,277. 


56 A. 


WITNESSES 


The mere ap- 


tate.®° 


74, Hoyt v. Davis, 30 Mo.App. 309. 
75. See cases supra notes 65-74. 
76. Alexander vy. Alexander, 107 So. 


Nolen v. Doss, 31 
So. 969, 133 Ala. 259; McClintock’s 
Appeal, 24 Nat 549s 58 Micl. 152; 
Spradling v. Conway, 51 Mo. 51; Hoyt 
v. Davis, 30 Mo.App. 309; Staats v. 
Staats, 226 P. 677, 63 Utah 470. But 
see Salvini v. Salvini, (Tex.Civ.App.) 
2 S.W.(2d) 963 (refusal to permit one 
seeking to establish heirship as de- 
ceased’s common-law wife to testify 
to deceased’s statements respecting 
relationship held proper). 


[a] Rule limited.—In some juris- 
dictions, the rule is limited to cases 
where the controversy is between per- 
sons who are concededly heirs or next 
gf kin of decedent, and does not apply 
where the case turns on the question 
of whether a party occupies such a 
status as to entitle him to appear as 
a distributee. Crumley v. Worden, 66 
N.E. 318, 201 Ill. 105. See Weidenhoft 
v. Primm, 94 P. 453, 16 Wyo. 340 (to 
same effect). 


[b] In Maryland Bagby Code art 
§ 3. renders testimony incompetent 

actions or proceedings by or 
against distributees of a decedent as 
Such,” and ‘so the disqualification ap- 
plies in proceedings between distrib- 
utees with reference to the devolution 
of the estate. Whitehurst. v. White- 
hurst, 145 A. 204, 156 Md. 610. 


[ec] In Pennsylvania (1) an ex- 
press provision of Act May 23, 1887 § 
5 (e) prevents the application of the 
disqualification to controversies with 
regard to devolution of title of a de- 
cedent (In re Kvist’s Estate, 100 A. 
523, 256 Pa. 30; In re Allen’s Estate, 
56 A..928, 207 Pa. 325; Padelford’s Es- 
tate, 7 Pa:Dist. 331; Umlauff v. Bow- 
ers, 7 Pa.Dist. 83, 20 Pa.Co. 430; Com- 
ly’s Hstate, 19 Pa.Co. 184, 6 Pa.Dist. 
119), (2) but, even before the adop- 
tion of such statute, a similar result 
was reached by the courts under the 
prior statutes which contained no 
such express reference to this particu- 
lar situation (Groves’s Hstate, 5 Pa. 
Co. 498, 2 Del.Co. 476, 3 Kulp 475). 
(3) Under such statute, a claim for 
a statutory allowance as surviving 
spouse is withdrawn from the rule of 
disqualification. Roop’s Estate, 15 
Pa.Dist.&Co. 752. (4) Where claim- 
ants take, if at all, under a contract 
of decedent to give them certain prop- 
erty by will, the contest is not, how- 
ever, between parties claiming by dev- 
olution from decedent within the 
meaning of the provision. Pleasan- 


835, 214 Ala. 291; 


OS ee IE i Fi 


[§§ 279-280 


in controversy,’ and this is true, even though, for 
the purpose and in the character in which the repre- 
sentative does appear, he is a necessary party.7* As 
a result of these rules respecting the interest of the 
estate, in addition to actions of the character referred 
to above as applications or illustrations of the prin- 
ciples stated,’* it has been held that all witnesses 
are competent in a suit between parties claiming from 

_ decedent by devolution with regard to the distribu- 
tion of his estate,’® in an application for a family 

' allowance out of the estate,?* in a contest over the 
right to the proceeds of a policy of insurance on the 
life of decedent,’® or in a claim case involving the lia- 
bility of property to be levied on for a judgment held 
against a decedent.’® 


[§ 280] (b) Claim or Demand by or against Es- 
The proceeding is of such nature as to call 
for the operation of the statutory rules respecting 


ton’s Estate, 6 Pa.Dist. 5, 19 Pa.Co. 
205. (5) Neither does it where one, 
or some, of claimants claim by devo- 
lution and another, or others, of them 
under a will, as their claims, in such 
a state of facts, are not of the same 
class (In re Ray’s Estate, 156 A. 64, 
304 Pa. 421, 79 A.L.R. 772; In re Bow- 
man’s Hstate, 152 A. 38,301 Pa. 3837; 
In.re Wilson’s Estate, 147 A. 70,297 
Pa. 348; In re Phillips’ Estate, 114 
A. 375, 271 Pa. 129; Munson v. Crook- 
ston, 68 A. 962, 219 Pa. 419;.In re 
Schreckengost’s Estate, 77 Pa.Super. 
235), (6) or where the defense assert- 
ed against one of those claiming as 
distributee is the existence of a con- 
tract with decedent surrendering any 
right in the estate which might oth- 
erwise accrue on his death (Hunt’s 
Appeal, 100 Pa. 590). 


77. In re McCausland’s Estate, 52 
Cal. 568. 
78. Ala.—District Grand Lodge No. 


23, United Order of Odd Fellows in 
America, v. Hill, 57 So. 147, 3 Ala. 
App. 483 


Cal.—Lewis v. Reed, 192 P. 335, 48 
Cal.App. 742. 


Ill.—Farrenkoph v. Holm, 142 Ill. 
App. 336 [aff 86 N.E. 702, 237 Ill. 94]. 


Ind.—Gary Nat. L. Ins. Co. v. Me- 
Quaid, 138 N.E. 353, 80 Ind.App. 4. 


Md.—Diffenbach v. New York L. 
Ins. Co., 61 Md. 370. 


Mich.—Great Camp Knights of 
Maccabees v. Savage, 98 N.W. 26, 135 
Mich. 459. . 


Miss.—Garner v. Townes, 
20, 1384 Miss. 791. 


N.D.—Miller v. Linton First Nat. 
Bank, 242 N.W. 124, 62 N.D. 122. 


U9. POWELLS. Watts, 2 “Garr 76 
[foll Parrott v. Baker, 9 S.E. 1068, 82 
Ga. 364 (dist Bothwell vy. Dobbs, 59 
Ga. 787 on the ground that a parol 
gift of land was therein involved)]; 
Anderson v. Wilson, 45 Ga. 25. See 
Woodruft v. Wilkinson & Hatcher, 73 
Ga. 115 (to same effect); Shierry v. 
Randall, 2438 N.W. 350, 214 Iowa 1053 
(garnishment proceedings involving 
claim against deceased judgment 
debtor held not within statute). 


80. Assertion hy executor or ad- 
ministrator of individual claim 
against estate: 


Generally see supra § 277 text and 
note 22. 


In proceedings connected with ac- 
counting see infra § 282. 


100 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ineompetency where it involves an action on a claim 
or demand against the estate of a decedent,*! which 
originated during the lifetime of the decedent,*? in- 
eluding therein, where other requisites, if any, as to 
the character of the adversary party are present, 
every case in which it is sought to fasten a lability 
on an estate,8° or where the enforcement of the as- 
serted claim or demand will result in the diminution 
of the estate available for distribution;8* and un- 
der some statutes the rule of incompetency applies 
only in actions on claims or demands against the es- 


2 
81. Cal.—Roncelli v. Fugazi, 186 
P. 378, 44 Cal.App. 249. See Davis v. 
Mitchell, 290 P. 887, 108 Cal.App. 43 
(recognizing rule). 


Ind.—Bishop v. Welch, 35 Ind. 521. 


Ky.—Drake v. Security Trust Co., 
263 S.W. 4, 203 Ky. 733. 


Miss.—Jackson v. Johnson, 88 So. 
410, 126 Miss. 26; Gibson v. Herrin, 
78 So. 946, 118 Miss. 1; Jones v: Jones, 
37 So. 499; Moore v. Crump, 3:7 So. 
109, 84 Miss. 612; Watson v. Duncan, 
37 (S001125, 84), Miss.> 763 31%) Davis ov. 
Viener, 27 So. 877; Jacks v. Bridewell, 
51 Miss. 881; Lamar v. Williams, 39 
Miss. 342. 


W.Va.—Union Bank v. Nickell, 
S.E. 1003, 57 W.Va. 57. 


And see cases infra this note and 
notes 82, 83. 


[a] Rule applied to: (1) Action 
against executor or administrator to 
eancel promissory notes: and mort- 
gage executed and delivered to deceas- 
ed. Kilbourn v. Smith, 224 P. 432, 38 
Idaho 646, 41 A.L.R. 1042. (2) Ac- 
tion for professional services to de- 
eedent by physician (Duggar v. Pitts, 
39 So. 905, 145 Ala. 358, 8 Ann.Cas. 
146) (3) or nurse (Thomas v. Hobbs’ 
Ex’r, 112 S.W. 574, 33 Ky.L. 995; Baker 
v. Bancroft, 54 A. 563, 69 N.J.Law 
223). (4) Action to enforce lien. 
Thurston v. Holden, 265 P. 697, 45 
Idaho 724; O’Leary v. Burns, 53 Miss. 
171. Contra Booth v. Pendola, 23 P. 
200, 25 P. 1101, 88 Cal. 36 [foll Joost 
v. Sullivan, 43 P. 896, 111 Cal. 286]. 
(5) Bill by surviving wife to recover 
money belonging to her separate es- 
tate received for her by deceased hus- 
band. Gray v. Gray, 39 N.J.Eq. 511. 
(6) Bill to establish constructive 
trust resulting from fraudulent ac- 
quisition of property by deceased 
{Moore v. Crump, 37 So. 109, 84 Miss. 
612) (7) or a resulting trust (Rice vy. 
Rigley, 61 P. 290, 7 Idaho 115 [overr 
Nasholds vy. McDonell, 55 P. 894, 6 
Idaho 377]; Wood v. Fox, 32 P. 348, 
8 Utah 380 [aff 17 S.Ct. 10038, 166 U.S. 
648, 41 L.Ed. 1149]. Contra Myers v. 
Reinstein, 7 P. 192, 67 Cal. 89 [foll 
Halloran v. Greene, 300 P. 469, 114 
Cal.App. 685; Tyler v. Mayre, 27 P. 
160, 30 P. 196, 95 Cal. 160]). See Ron- 
ecelli v. Fugazi, 186 P. 373, 44 Cal.App. 
249 [recognizing rule developed in 
other cases from same jurisdiction, 
but holding that, where action is in 
reality to enforce collection of a debt, 
the fact that a party attempts recov- 
ery on the theory of a trust fund, 
there being actually no trust relation, 
does not bar the application of the 
statute]. (8) Claim by administra- 
trix against estate for hire of prop- 
erty by decedent. Buckingham v. 
Wesson, 54 Miss. 526. (9) Contest 
Over priorities in security between 
estate and_ lienholder. Neidig v. 
Whiteford, 29 Md. 178. (10) Filing of 
claim in creditors’ suit to settle de- 
cedent’s estate. Union Bank v. Nick- 
ell, 49 S.H. 1008, 57 W.Va. 47. (11) 
Suit for balance alleged owing by de- 
cedent on settlement. Dorais v. Doll, 
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‘ 


WITNESSES 


$3: Pa 884, soo ion. Jol4s. UGL2)8 Tort 
claim for injuries from decedent’s 
negligence. George v. McManus, 150 


P. 73, 27 Cal.App. 414 


[b] “Estate of deceased person” 
includes, in the sense in which it is 
used in statutes with reference to the 
assertion of claims or demands 
against such estates, all the property 
of every kind which one leaves at his 
death. Jacks v.- Bridewell, 51 Miss. 
881 [foll Rothschild v. Hatch, 54 Miss. 
554]. 

82. George v. McManus, 150 P. 73, 
27 Cal.App. 414; Stanton vy. Helm, 39 
So. 457, 87 Miss. 287; Liverman v. 
Lee, 38 So. 658, 86 Miss. 370. 


83. Duggar v. Pitts, 39 So, 905, 145 
Ala.. 358,, 8; Ann.Cas; 9146;, Louis v. 
Faston, 50 Ala. 470. 


84. Nieman y. Mitchell, 2 App.D. 
C. 195; Ebert v. Gerding, 5 N.H. 591, 
116 Ill. 216. 


85. Cal—Savings Union Bank, etc., 
Co. v. Crowley, 169 P. 67, 176 Cal. 543; 
Monnette v. Title Insurance & Trust 
Co;,2.290 P. 668,107, CaLApb, 3133, In 
re Wahlefeld’s Estate, 288 P. 870, 105 
Cal.App. 770; Lewis v. Reed, 192 P. 
335, 48 Cal.App. 742; Nicoll v. Nicoll, 
133 P. 1144, 22 Cal.App. 268; .Gernon 
v. Sisson, 131 P= 85,21 Cal.Apps 0235 
Furman v. Craine, 121 P. 1007, 18 Cal. 
App. 41. 


Idaho.—Bertleson vy. Van Deusen 
Bros. Co., 217-P.°'983, 87’ Idaho 199; 
Cunningham vy. Stoner, 79 P. 228, 10 
Idaho 549; Greene v. Camas Prairie 
Bank, 64 P. 888, 7 Idaho 576. 


Ind.—Shaffer v. Richardson’s Adm’r, 
27 Ind. 122 [foll Sherwood v. Thomas- 
son, 24 N.B. 334, 124 Ind. 541]. 


Ky.—Williams’ Ex’rs v. Williams, 
13 S.W. 250, 90 Ky. 28, 11 Ky.L, 828. 


Mich.—Lee vy. Wisner, 38 Mich. 82. 
Miss.—Love y. Stone, 56 Miss. 449, 


Philippine.—Fortis vy. Hermanos, 6 
Philippine 100. 


And see cases infra this note and 
notes 86-88. 


[a] Claim or demand, against cor- 
poration in which decedent owned a 
majority of the stock is not within 
the operation of the statute. Wiggins 
Turpentine Co. v. Calamity Land Co., 
68 So. 919, 109 Miss. 628. 


[b] Claim under deed from dece- 
dent asserted by defendant in an ac- 
tion by the administrator for the 
property and depending on the con- 
struction of the deed has been held 
not a “claim or demand against the 
estate of a deceased person’’ so as to 
preclude defendant from testifying. 
Collins v. McKay, 92 P. 295, 36 Mont. 
123, 122 Am.S.R. 334. 


[ec] Suit in claim and delivery for 
the possession of personalty, between 
living parties, wherein the estate of 
a decedent claims ownership of the 
property, is not one involving a claim 
or demand against the estate, since 
only the right to possession, not ti- 
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tate of decedent,®® which originated during the life- 
time of deceased,®*® the disqualification, when thus 
restricted, being held in some jurisdictions to exist 
only where the claims or demands in controversy are 
such as might have been enforced against decedent 
in his lifetime by personal action for the recovery 
of money, and on which a money judgment could have 
been rendered,** or to those which involve a money 
demand or a claim for the recovery of proper- 
ty 38 it is not, however, limited to fixed debts such 
as constitute claims in probate, but extends to any 


tle, is in issue, and so the statute has 
no application. Cunningham v. Ston- 
er, 79 P. 228, 10 Idaho 549.. 


86. In re Wahlefeld’s Estate, 288 
P. 870, 105 Cal.App. 770; Nebhan. v. 
Mansour, 139 So. 166,:139 So. 878, 162 
Miss. 418; Covington v. Frank, 27 So. 
1000, 77 Miss. 606. 


87. Wadleigh v. Phelps, 87 P. 93, 
149 Cal. 627; Booth v. Pendola, 23 P. 
200, 25 P. 1101, 88 Cal. 36 [foll Joost 
v. Sullivan, 43 P. 896, 111. Cal.. 286]; 
Chapman y. Associated Transit Ter- 
minal Corp., 10 P.(2d) 1023, 123. Cal. 
App. 157. See Monnet vy. Title Ins., 
etc., Co., 290 P. 688, 107 Cal.App. 313 
(to same effect). 


[a] f&hus (1) it has been held that 
the disqualification does not apply in 
a suit to have certain absolute con- 
veyances to decedent declared to op- 
erate as mortgages and for a redemp- 
tion.. Wadleigh vy. Phelps, 87 P. 93, 
149 Cal. 627 [foll Cohn vy. Cohn, 281 
P. 504, 101 Cal.App. 746]. (2) On pe- 
tition for an order declaring property 
consisting of money not separate 
property of deceased but community 
property, the widow’s testimony re- 
specting conversations and agree- 
ments with deceased was held admis- 
sible. In re Wahlefeld’s Estate, 288 
P. 870, 105 Cal.App. 770. (3) In an ac- 
tion by a stockholder’s executor for 
dividends, in which the stockholder’s 
widow was substituted as defendant 
and claimed dividends under a pledge 
of the stock, the widow was not in- 
competent as a witness, under Code 
Civ. Proc. § 1880 subd 8. Savings 
Union Bank & Trust Co. v. Crowley, 
169). P..6%,. 176 (Cal. 543.404) VAS sunt 
for the specific performance of a con- 
tract of decedent to adopt plaintiff 
and make her an heir was not on a 
claim against the estate, and the par- 
ents of plaintiff were competent to 
testify. Furman y. Craine, 121 P. 
1007, 18 Cal.App. 41. (5) An action 
by a surviving spouse against the ad- 
ministrator of his deceased spouse to 
quiet the title to land which was com- 
munity property is not on a claim 
against his or her estate, within the 
rule as stated in the text, so as to 
render a witness incompetent. Bol- 
linger v. Wright, 76 P. 1108, 143 Cal. 
292 [foll Maguire v. Cunningham, 222 
P. 838, 64 Cal.App. 536]; Murray v. 
Guarantée Trust & Savings Bank, 248 
P. 1039, 79 Cal.App. 69. (6) Neither is 
an action by a widow against her de- 
ceased husband’s administrator, to 
establish a conveyance of certain land 
from her husband to her and to quiet 
the title based on a claim against the 
estate so as to disqualify the widow 
as a witness. Poulson v. Stanley, 55 
P. 605, 122 Cal. 655, 68 Am.S.R. 73. 


88. Covington v. Frank, (Miss.) 28 
So. 20. 
[a] Where suit was to establish 


marriage relationship by one claim- 
ing to be the widow of decedent, op- 
posed by his next of kin, the statute 
did not apply. Covington vy. Frank, 
(Miss.) 28 So. 20. 
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proprietary or pecuniary demand or right, however 
initiated, urged in opposition to the estate®® A 
statute excluding testimony of one asserting a right 
against “the estate of a deceased person” refers to 
all property which one leaves at his death, and the 
exclusion is not confined te eases in which the con- 
troversy is between him who would testify and the 
executor or administrator of decedent, but extends to 
every assertion of such right by a party who claims 
that any part of decedent’s estate belongs to him or 
is subject to his demand.®® Inconsistencies “in a 
party’s position during the course of the trial, where- 
by at times it assumes the aspect of asserting a elaim 
or demand against the estate, are not sufficient to 
eall for the application of the statute if the case, as 
it is finally presented, does not involve any such mat- 
ter;°! but a mere amendment for the purpose of 
allowing one originally asserting a claim or demand 
against an estate to give testimony to support the 
claim, by the amendment alleged to be in another per- 
son than witness, will not remove the disqualifica- 
tion.®? Where the application of the statute, as 


construed, is limited to claims or demands against | 


the estate, the disqualification created by it does not, 
of course, operate with respect to actions or proceéd- 
ines wherein the demand is one made by the estate,°* 


WITNESSES 


— [§§ 280-281 


except where, as a defense thereto, set-offs or coun- 
terclaims are asserted by the person being sued ;°* 
but, where the statute in terms or by construction ap- 
plies alike to claims by or against the estate, the stat- 
utory rule of incompeteney applies in a proceeding 
in which it is sought to enforce a claim on behalf of 
the estate;®® however, if the proceeding is neither 
by nor against decedent’s estate, the statutory rule 
of incompetence does not of course apply.?® 


[§ 281] (c) Possibility of Judgment for or against 
Estate or Heirs or Representatives. One of the con- 
ditions annexed by some of the statutes to the pro- 
visions for disqualification is that the proceeding 
shall be one under which a judgement or allowance 
may be rendered for or against the estate or the rep- 
resentatives or heirs.°7 Under sueh provisions, if 
such judgment or allowanee is in amy event possible, 
a person disqualified on this condition is incompe- 
tent,®°* while all persons are competent thereunder 
if no such judgment or allowance is possible.®® Stat- 
utes of this type contemplate only those proceedings 
in which the estate has an interest and where the 
judgement for or against those mentioned will be so 
with relation to some matter appurtenant to the es- 


)<tate, and are not applicable where such judgment is 


possible in some other independent character;! the 


the administrator of deceased judg- 
ment debtor defendants, there could 


rige Paman Nags Williams, 39 Miss. | F. 756. 
342 [foll Rothschild v. Hatch, 54 Miss. BF : 
554; Jacks v. Bridewell, 51 Miss. 881]. Woe, Tey or ay Mle pees place 


See George v. McManus, 150 P. 73, 27 
Cal.App. 414 (to same effect). 


90. Jackson v. Johnson, 88 So. 410, 
126 Miss. 26; Jackson v. Smith, 8 So. 
258, 68 Miss. 53 [foll Cockrell v. 
Mitchell, (Miss.) 15 So. 41]; Roths- 
child v. Hatch, 54 Miss. 554; Jacks v. 
Bridewell, 51 Miss. 881. 

Representative capacity, title, or 
character of party as essential to ap- 
plicability of statute generally see 
SULA 852045 


91. Collins v. McKay, 92 P. 295, 36 
Mont. 123, 122 Am.S.R. 334. 

$2. Mitchell v. Goodell, 56 Ill.App. 
280. 

93. Sedgwick v. Sedgwick, 52 Cal. 


Finlayson v. Harris, 291 P. 1071, 


336; d 
Tongco v. Viangon, 50 


49 Idaho 697; 
Philippine 698. 
94. In re Emerson’s Estate, 167 P. 
149, 175 Cal. 724. 
95. Wood v. Stafford, 50 Miss. 370; 
Otey v. McAfee’s Adm’r, 38 Miss. 348; 
Griffin v. Lower, 37 Miss. 458. 


96. Moore v. Citizens’ Bank of Ash- 
burn, 94 S.E. 90, 21 Ga.App. 183. 

97. See statutory provisions; and 
cases infra note 98. 


98. Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129; Hooker v. Peterson, 
204 S.W. 858, 140 Tenn. 280; Aymett 
v. Butler, 8 Lea (Tenn.) 453; Spen- 
cer v. Shell, 173 S.W. 867, 107 Tex. 44 
[aff (Civ.App.) 142 S.W. 111]; Wil- 
liams v. Empberson, 55 S.W. 595, 22 
Tex.Civ.App. 522; Lewis v. Whit- 
worth, (Tex.Civ.App.) 54 S.W. 1077. 
See Myers v. Manlove, 101 N.E. 661, 53 
Ind.App. 327 (holding statute applica- 
ble in a suit which in accordance 
with the usual course of procedure 
would have been brought by personal 
representative, but which was in fact 
brought by widow and heir). 

99. U.S._—Monongahela Nat. Bank 
vy. Jacobus, 3.S.Ct. 219, 109 U.S. 275, 
27 L.Ed. 935; Wright v. Barnard, 248 


Browning, 31 Ark, 364. 


Ind.—Scott v. Smith, 85 N.E. 774, 
171 Ind. 453 [rev (App.) 82 N.E. 556]; 
Lake Erie, etc., R. Co. v. Charman, 67 
N.E. 923, 161 Ind, 95; Coryell v. Stone, 
62 Ind. 807; Newkirk v. Burson, 21 
Ind. 129; Spurgeon v. Olinger, 115 N. 
E. 680, 64 Ind.App. 176. 


Md.—Hamilton v. Hamilton, 102 A. 
761, 131 Md. 508. 


N.C.—Spivey v. Rose, 
120 N.C. 163. 


N.D.—Keller v. Reichert, 189 N.W. 
690, 49 N.D. 74; First Nat. Bank of 
Glasgow v. Carroll, 179 N.W. 664, 46 
N.D. 62. 


Tex.—Bush v. Barron, 14 S.W. 238, 
78 Tex. 5; Martinez v. Bruni, (Civ. 
App:.)’' 216 S.W. 655 [mod on other 
grounds (Commn.App.) 235 S.W. 549]; 
Byrnes v. Curtin, (Civ.App.) 208 S.W. 
405: . Clarice vies@lark. 5d) Savi soiotss ok 
Tex.Civ.App. 371; Gibony v. Hutche- 
son, 50 S.W. 648, 20 Tex.Civ.App. 581; 
Hoxie v. Farmers’ & Mechanics’ Nat. 
Bank of) Ft. Worth, 249 “S-W...637, 20 
Tex.Civ.App. 462. 


See O’Neal v. Breecheen, 5 Baxt. 
(Tenn.) 604 (to same effect). 


And see infra text and notes 1, 2, 4. 


[a] Tllustrations.—(1) Although a 
part of the estate held by a represent- 
ative consists of corporate stock, a 
judgment for or against the corpora- 
tion is not a judgment for or against 
the representative, and the statutory 
disqualification does not extend to 
render evidence incompetent which is 
designed to procure a judgment 
against the corporation, although the 
representative, whose decedent’s acts 
form the basis for the corporate lia- 
bility, is joined as a defendant with 
the company. Wright v. Barnard, 248 
F. 756. (2) Where plaintiff obtained 
judgment and garnished capital stock 
claimed by assignment from the judg- 
ment debtor, who died pending the 
proceedings, making the assignee and 


26 S.E. -701, 


be no judgment in the proceedings 
affecting the liability of the estate 
which was fixed by the judgment sued 
on, and the action, consequently, is 
not one to which the statutory incom- 
petency can apply. Monongahela Nat. 
Bank ‘v. Jacobus, 3 S.Ct. 219, 109 U.S. 
275,’ 27 -T.Ed; 935.9 (3) In: aasnit cto 
enforce a lien on land&for part of the 
purchase money, claimed to have been 
advanced by plaintiff, where the title 
of the land was taken jointly in the 
name of defendant and his deceased 
wite, to whom the claimed loan was 
made by plaintiff, her father, the es- 
tate of the deceased wife and daugh- 
ter has no interest in the land which 
under such tenancy goes by survivor- 
ship, so that the result of the judg- 
ment can in no way affect it and the 
statute as to testimony is inapplica- 
ble. Spurgeon v. Olinger, 115 N.E. 
680, 64 Ind.App. £76. (4) Where an 
action to enforce a trust and for an 
accounting and partition was brought 
against persons who occupied the dual 
position of executors and of trustees 
under a will, the action being one 
against them in their capacity as trus- 
tees in which no judgment could be 
rendered against them in their ca- 
pacity as executors, the provisions re- 
specting incompetency were inappli- 
cable to such proceeding. Clark v. 


ae 51 S.W. 337, 21 Tex.Civ.App. 
(Be 
[b] Where process is returned “not 


found” as to a coparty sued as repre- 
sentative of a deceased party to an 
obligation, and the suit proceeds with- 
out him, no judgment can be rendered 
thereatter in such action either for 
or against the estate represented by 
him, and the action is not one in 
which the statute applies. Hall v. 
State, 39 Ind. 101. 


1. Miller vy. First Nat. Bank, 242 
N.W. 124, 127, 62 N.D. 122. 


“It must be either a demand against 
the estate upon which judgment 
might be rendered or ordered entered 
for or against the estate or a demand 
by the estate in which judgment 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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test is whether such judgment may be rendered as 
will operate for or against heirs or representatives 
in their capacity as such, and no account is taken of 
whether the judgment may operate for or against 
persons so situated, in some other capacity;? but 
the effect of the provision is not to be restricted to 
eases where the judgment may operate for or against 
them exclusively as heirs or representatives, but ex- 
tends as well to all cases where it may operate for or 
against them, even though it may also affect them 
in some other character.* Although the proceeding 
is such that the one party or the other may, as a re- 
sult of the judgment, be constituted the personal 
representative, if neither party sustains such rela- 
tionship at the time of the suit, no judgment can be 
rendered against either in that capacity, and so there 
is no room for the statutory inhibition on testimony, 
considered in this section, to operate.‘ 


[§ 282] (5) Applicability to Particular Actions or 
Proceedings—(a) Accounting of Executor, Admin- 
istrator, or Trustee. Under a number of the stat- 
utes, the rules as to disqualification of witnesses or 
testimony have been held to apply in proceedings in- 
volving the settlement of the accounts of an execu- 
tor or administrator, at least where the particular 


might be ordered for or against the [a] 


estate, and, if the law intended that 
the statute should apply to all actions 


WITNESSES 


Contest among persons not 
claiming to be heirs for letters of ad- 
ministration.—Ingersol 


[70 C.J.] 221 


matter at issue involves the assertion of claims or 
interests as between the representative in his person- 
al capacity and the estate, wherein the accountant as 
an individual is adversely interested against the es- 
tate,® or an attempt by one claiming as creditor to 
have his claim, disallowed by the accountant, estab- 
lished as a debt owing by the estate;® furthermore, 
under some of the statutes, they have been held ap- 
plicable where the claim with reference to which tes- 
timony is offered is a ereditor’s claim allowed by the 
representative and claimed in the aecount as a cred- 
it,’ or a claim that particular items of money or prop- 
erty should be added to those listed by the accountant 
as charges; but there are other authorities refusing 
to apply the statutory rule of incompetenecy where 
the controversy involves the claim of a third person 
allowed by the representative and claimed as a ecred- 
it on the accounting.® The rule of exclusion under 
some of the statutes does not in any case extend to 
an inquiry which is merely incidental to taking the 
account, and not on an issue which is the subject of 
a decree.!° Moreover, where the case is primarily 
concerned with the distribution of the surplus rath- 
er than the validity of charges or credits, the disqual- 
ifications prescribed by statute are inapplicable.'! 


es, has been held inapplicable to such 
a situation where the representative 
presents a claim in his individual 
right. Sanderson’s Adm’rs v. Sander- 


v. McWillie, 


by or against an administrator or ex- 
ecutor, it was entirely unnecessary 
to add ‘in which judgment may be rén- 


dered or ordered entered for or 
against them.’ What is meant by 
‘them?’ ‘Them’ means the adminis- 


trator or the executor of the estate 
of the decedent acting as the personal 
representative of the deceased, and 
they are administrator and executor 
of the estate only in matters in which 
the estate is interested. The statute 
is not general; it specifically relates 
to actions in which an estate has an 
interest and is represented by an ad- 
ministrator, an executor, or an heir 
at law or next of kin. Any other con- 
struction would render the language 
of. the statute, viz. ‘in which judg- 
ment may be rendered or ordered en- 
tered for or against them,’ entirely 
meaningless, for in every action judg- 
ment may be rendered or ordered en- 
tered against any of the parties, but 
cannot be ordered or entered against 
a party as executor or administrator, 
unless such party is in fact an admin- 
istrator or executor representing the 
estate in the action in a matter in 
which the estate has an interest.” 
Miller y. Linton First Nat. Bank, su- 
pra. 


[a] Rule applied.—Where a life 
insurance policy is made payable to 
insured’s personal representative or 
estate, the avails of such policy on 
his death do not constitute a part of 
his estate, and, in a suit involving 
such proceeds to which the repre- 
sentative, as collecting and distribut- 
ing agent for the ultimate beneficia- 
ries, is a party, in which no judgment 
affecting him in any manner connect- 
ed with the estate or otherwise than 
with reference to such policy can be 
entered, the statute has no applica- 
tion to render witnesses incompetent. 
Miller v. Linton First Nat. Bank, 242 
N.W. 124, 62 N.D. 122. 


2. Spencer v. Shell, 173 S.W. 867, 
qe 44 [aff (Civ.App.) 142 S.W. 


8. Spencer vy. Shell, supra. 


4. Ingersol v. McWillie, 
56, 9 Tex.Civ.App. 543. 


30 S.W. 


‘ 


« 


30 S.W. 56, 9 Tex.Civ.App. 543. 


5. Ala.—Strange v. Jackson, 56 
Ala. 614; Harwood v. Harper, 54 Ala. 
659. 


Fla.—Sanderson’s Adm’rs y. San- 
derson, 17 Fla. 820. 


Me.—Tuck v. Bean, 155 A. 277, 1380 
Me. 277. 


re sdptabee 2 v. Edwards, 97 Mass. 
318. 


Miss.—Gordon v. McWachin, 57 
Miss. 834; Haralson v. White, 38 Miss. 
178. 


N.H.—Tuck vy. Nelson, 62 N.H. 469; 
Perkins v. Perkins, 58 N.H. 405. 


N.J.—Carlin v. Carlin, 64 A. 1018; 
In re Fulper’s Estate, 132 A. 834, 99 
N.J.Eq. 293; In re Atkinson’s Hstate, 
98 A. 269, 86 N.J.Eq. 173 [aff 96 A. 
89, 85 N.J.Eq. 485]; In re Riker’s Hs- 
tate, 94 A. 622, 85 N.J.Hq. 122; Tiche- 
nor v. Tichenor, 10 A. 867, 43 N.J.Hq. 
168; Smith v. Burnet, 35 N.J.Hq. 314 
[aff 34 N.J.Eq. 219]; In re Coyle’s Es- 
tate, 154 A. 744, 9 N.J.Misc. 158; In 
re Oliver’s Estate, 129 A. 434, 3 N.J. 
Misc. 453. 


N.Y.—In re Smith, 78 N.Y.S. 130, 
75 App.Div. 339, 11 N.Y.Ann.Cas,. 427; 
In re Arkenburgh’s Estate, 69 N.Y.S. 
125, 58 App.Div. 583; Elinore v. Ja- 
ques, 2 Hun 130 [rev on other grounds 
60 N.Y. 610]; In re Kahn’s Estate, 
251. N.Y:S. 23,.140 Misc. 532.. But see 
Bolton y. Smead, 38 Barb. 141 (con- 
trary holding under statute as it 
stood at time of trial, and before 
amendment, so as_ to include such 
proceeding within the statutory inhi- 
bitions); In re Porter’s Estate, 113 
N.Y.S. 928, 60 Misc. 504, 6 Mills Surr. 
566 (to contrary effect). 


Pa.—In re Mylin’s Estate, 7 Watts 
64; In re Hicher’s Estate, 167 A. 466, 
109 Pa.Super. 393; Young’s Estate, 9 
Phila. 348. See In re Breneman’s Es- 
tate, 65 Pa. 298 (recognizing rule). 


N.S.—Heatley’s Estate, 22 N.S. 302. 


[a] Exception permitting répre- 
sentative to offer himself as witness, 
thereby qualifying adverse witness- 


son, 17 Fla. 820; Smith v. Burnet, 35 
N.J.Eq. 314 [aff 34 N.J.Eq. 219]. 


[b] On citation of representative 
for failure to charge himself in his 
accounts with property of the estate, 
where he claims that such property 
belonged to him personally as a gift 
from decedent, the statutory rules of 
incompetency apply. Platt v. Wil- 
liams, 175 I1l.App. 


Testimony of executor or adminis- 
trator in support of personal claim 
> estate generally see supra § 

Cd. 

6. McBride’s Appeal, 72 Pa. 480; 
White’s Estate, 11 Phila. (Pa.) 100, 32 
Leg.int. 430. ? 


7. Ala.—Noble v. Jackson, 26 So. 
955, 124 Ala. 311; Hullett v. Hood, 19 
So. 419, 109 Ala. 345. 


Ind.—Clift v. Shockley, 77 Ind. 297. 


Mo.—In re Whitlow’s Estate, 167 
S.W. 468, 184 Mo.App. 229; McClel- 
land v. McClelland, 42 Mo.App. 32. 


"'\N.Y.—In re Myers’ Estate, 47 N.B. 
33, 153 N.Y. 124, 26 N.Y.Civ.Proc. 377; 
Matter of Goss, 90 N.Y.S. 769, 98 App. 


Div. 489; In re Mulligan, 143 N.Y.S. 

686, 82 Misc. 336, 11 Mills Surr: 94. 
Pa.—Fross’ Appeal, 105 Pa. 258; 

Burton’s Estate, 15 Pa.Co. 367. See 


Hyneman’s Estate, 11 Phila. 135 (rec- 
ognizing rule but not applying it, as 
the representative’s testimony was 
elicited by the adverse party). But 
see White’s Hstate, 13 Phila. 287 (to 
contrary effect). 


8. McDonald v. Jacobs, 77 Ala. 
524; In re Gabriel, 60 N.Y.S. 87, 44 
App.Div. 623 [aff 57 N.E. 1110, 161 N. 
Y. 644]; Matter of Runyan’s Estate, 
7 Ohio S.&C.P. 236, 4 Ohio N.P. 335. 


9. Sanderson’s Adm’rs y. Sander- 
son, 17 Fla. 820; In re Eacott, 50 A. 
708, 95 Me. 522; Gordon v. McHachin, 
57 Miss. 834. 


10. Charlotte, Duchesse d’Auxy v. 
Soutter, 28 F. 733. 


11. Hamlyn v. Nesbit, 37 Ind. 284; 
Temple v. Bradley, 87 A. 394, 119 Md. 


222 [70 C.J.] 


Trustee’s accounting. Under statutes making it 
the duty of the court to examine a trustee on oath 
as to the correctness of his account before allowance 
of the same,!? a trustee has been held a competent 
witness on exceptions to his account by the estate of 
his deceased cestui que trust.t® 


[§ 283] (b) Actions for Wrongful Death; Pro- 
ceedings under Compensation Acts. In actions ex 
delicto for causing the death of a decedent, it has 
been held that the statutes as to incompeteney do 
not apply where the determinative test set up by such 
statutes is the interest of the estate,1* the possibil- 
ity of rendition of a judgment for or against it,'® 
or the appearance of parties to the record in some 
representative capacity or claiming title or interest 
as representatives;'® or where the statutory restric- 
tions exist with reference to actions founded on some 
contract with, or demand against, decedent,” or to 
actions as to which one of the original parties to the 
contract or cause of action is dead;1* and that the 
fact that the statutes creating the right of action 
designate the personal representative of decedent as 
the person to enforce it docs not alter the rule since 
he sues, not as representative strictly, but as trustee 
for the beneficiaries designated by the statute.?® 
There are other authorities, however, to the effect 
that, where the test set up by the statute is the rep- 
resentative character or status of the parties, and 
the administrator is designated as the person to sue 


602. Compare In re Milliette’s Estate, [ 120. 
206 N.Y.S. 342, 123 Misc. 745 (holding 18 
issue involving construction of will R 
arising on judicial settlement of ex- 
ecutor’s account to be a ‘‘special pro- 
ceeding” within the meaning of the 
statute). 


[a] Petition alleging insclvency of 


283 S.W. 51, 


WITNESSES 


State ex rel. Thomas v. Daues, 
814 Mo. 13, 45 A.L.R. 1466 
{aff (App.) 271 S.W. 862]; 
tle v. Feighner, 60 Mo. 214. 


19. Central Iron, ete., Co. v. Ham- 
acher, 248 F. 50, 180 C.C.A: 190; 


[§§ 282-284 


for wrongful death of his decedent and does sue, even 
though merely as trustee for the beneficiaries des- 
ignated by statute, the statutes respecting incompe- 
tency apply.2° The distinction between actions un- 
der death statutes and those under survival stat- 
utes?! is to be borne in mind in this connection, how- 
ever, as some of the cases holding the statutes re- 
specting incompetency to be inapplicable to actions 
for wrongful death carefully differentiate the two 
and hold that it is only as to death statutes that the 
statutory rules of disqualification do not. operate ;*? 
and in Cee under the survival statutes the provi- 
sions respecting incompetency of witnesses have been 
appled.?8 


Under Workmen’s Compensation Acts. The diver- 
sity of opinion as to the applicability of the various 
statutory provisions as to disqualifi¢ation in actions 
for wrongful death generally is reflected in the de- 
cisions as to their applicability when proceedings are 
brought under workmen’s compensation acts, some 
of the decisions holding the statutory rule of incom- 
peteney to apply,?4 and others holding it not to ap- 
ply,?° in such situations. 


[§-284] (c) Action Involving Validity of Deed. 
Ordinal: where the proceeding, in origin, object, 
parties, or effect, is such as to meet the conditions 
above set out as requisite for the applicability of 
the various statutes,?® the statutes have been regard- 
ed as applying in cases involving the validity of 


Ill.App. 444. See Foster v. Shepherd, 
101 N.E. 411, 258 Ill. 164, 45 L.R.A.N. 
S. 167, Ann. Cas. 1914B 572, [to same ef- 
fect]. But see Edwards v. Negley, 
193 Ill.App. 426 [to contrary effect]). 


21. See Death §§ 37-40. 
22. Mann v. Wieand, 81* Pa. 243, 


Entwhis- 


Ste- 


estate and seeking directions for dis- 
tribution among .creditors has been 
held not to be such a suit or proceed- 
ing by or against a representative as 
to be affected by the statutory rules 
of inecompetency. Jasper County 
Bank v. Rainey Bros., 87 S.E. 661, 144 
Ga. 542. 


12. See statutory provisions; 
case infra note 13. 


13. In re Hodges’ Estate, 28 A. 663, 
66 Vt. 70, 44 Am.S.R. 820. 


14. Riley v. Lukens Dredging & 
Contracting Corporation, 4 F.Suppl. 
144; Central Iron & Coal Co. v. Ham; 


and 


acher, 248 F. 50, 160 C.C.A. 190; Ste- 
phens Vv. Williams, 147 So. 608, 226 
Ala. 534; Kuykendall v. Edmondson, 


87 So. 882, 205 Ala. 265 [Loverr Cobb 
v. Owen, 43 So. 826, 150 Ala. 410]; 
McEwen y. Springfield, 64 Ga. 159. 


LD. Cnicago thsi. S27) bas RY. CONIA 
Jenkins, 40 S.W.(2d) 439, 183 Ark. 
1071; St. Louis, ete., R. Co. v. Fithian, 
155 S.W. 88, 106 Ark. 491 [foll St. 
Louis, ete., R. Co. v. Conarty, 155 S.W. 
93, 106 Ark. 421]; Lake Erie, etc., R. 
Co. v. Charman, 67 N.E. 923, 161 Ind. 
95; Hale v. Kearly, 8 Baxt. (Tenn.) 
49. Contra Sherlock v. Alling, 44 Ind. 
184 [aff 93 U.S. 99, 23 L.Ed. 819). 


16. Mann v. Weiand, 81* Pa. 243, 
34 Leg.Int. 77; Bourke v. Delaware, 
L. & W. R. Co., 1 Lack.Leg.Rec. (Pa.) 
108; Humble Oil, ete., Co. v. Ooley, 
(Tex.Civ.App.) 46 S.W.(2d) 1038. 


17. Cincinnati, ete., R. Co. v. Cre- 
gor, 50 N.E. 760, 150 Ind. 625; Louis- 
ville, etc., R. Co. v. Thompson, 9 N.E. 
357, 8 N.H. 18, 107 Ind. 442, 57 Am.R. 


phens v. Williams, 147 So. 608, 226 
Ala. 534; Kuykendall v. Edmondson, 
87 So. 882, 205 Ala. 265; St. Louis, 
etc., R. Co. v. Fithian, 155 S.W. 88, 
106 Ark. 491; Lake Erie, etc., R. Co. v. 
Charman, 67_N.E. 923, iNCSalk Ind. 95. 
See Riley v. Lukens Dredging & Con- 
tracting Corporation, 4 F.Suppl. 144 
(holding that the administrator ad 
prosequendum, designated to prose- 
cute an action for wrongful death un- 
der the New Jersey statute, which 
governed as to substantive law, was 
not an administrator in such a sense 
that his appearance as a party to the 
suit rendered applicable the disquali- 
fication imposed by the Maryland 
statute, which governed as to pro- 
cedural matters); Hale v. Kearly, 8 
Baxt. (Tenn.) 49 (to same effect). 

20. Hudson v. Houser, 24 N.E. 243, 
123 Ind. 309; Abelein v. Porter, 61 N. 
Y.S. 144, 45 Anp.Div. 307 [foll Minns 
v. Crossman, 193 N.Y.S. 714, 118 Misc. 
70 (aff 198 N.Y.S. 933, 205 App.Div. 
846)]. See Souther yv. Belleau, 262 S. 
W. 619, 208 Ky. 508, 36 A.L.R. 956 
(holding Civ. Code § 606 subs 2 ap- 
plicable to action by plaintiff for the 
killing of her husband); McCarthy v. 
Woolston, 205 N.Y.S. 507, 210 App. 
Div. 152 (recognizing rule); Hall v. 
Crain, 2 Ohio Dec. (Reprint) 453, 3 
West.L.Month. 137 (to same effect). 


[a] Im Illinois (1) an early deci- 
sion held to the contrary of the rule 
as stated in the text (Reget v. Bell, 
77 Ill. 593), (2) but there are later 
authorities announcing and applying 
the rule as stated therein (Consol. Ice 
Machine Co. v. Kiefer, 25 N.E. 799, 134 
Ill. 481, 10 L.R.A. 696; Forbes v. Sny- 
der, 94 Ill. 374; Ogden v. Keck, 253 


34 Leg.Int. 77. See Chicago, R. 1. & 
P. Ry. Co. v. Jenkins, 40 S.W.(2d) 439, 
183 Ark. 1071 (where, under a plead- 
ing seeking recovery under both sur- 
vival and death statutes, error, if any, 
in allowing plaintiff to testify gen- 
erally where it clearly appeared from 
the verdict that no recovery and no 
damages were allowed on the claim 
under the survival statute, was im- 
material); State ex rel. Thomas v. 
Daues, 283 S.W. 51, 314 Mo. 13, 45 
A.L.R. 1466 [aff (App.) 271 S.W. 862] 
(basing decision holding rules of in- 
competency not to apply on determi- 
nation that Missouri statute is death 
ates rather than survival stat- 
ute). 


23. Noonan vy. Volek, 224 N.W. 657, 
246 Mich. 377 [foll Rock v. Gannon 
Bipeety Co., 224 N.W. 752, 246 Mich. 


24. Horn y. Arnett, 102 A. 366, 91 
N.J.Law 110. 


[aT Such proceeding is “civil pro- 
ceeding,” within the terms of a stat- 
ute which thus in part defines the 
scope of the incompetency. Horn v. 
Arnett, 102 A. 366, 91 N.J.Law 110. 


25. Central Iron & Coal Co. v. 
Hamacher, 248 F. 50, 160 C.C.A. 190 
(construing law of Alabama); St. 
Louis, etce., R. Co. v. Fithian, 155 S.W. 
88, 106 Ark. 491. 


[a] That representative suing for 
beneficiaries is required to give bond 
for costs in such a proceeding does 
not alter the rule. Central Iron, ete., 
coe v. Hamacher, 248 F. 50, 160 C.C.A 


26. See passim supra §§ 276-281. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deeds executed by?? or to?® decedent, while, in the 
absence of any such essential condition, the statutes 
Some statutes expressly provide 
that nothing therein contained shall apply to actions 
or proceedings involving the validity of a deed,*° 
and, under such statutes, where the asserted inva- 
lidity of ‘a deed constitutes the foundation of the ac- 
tion, the statutory rules of incompetency do not ap- 
ply,*! whatever the form of action;*? the exception 
thus declared is available, however, only where the 
legal sufficiency of such an instrument is the subjeet 
of attack and not in every case where rights under 
a deed are in some way presented for determina- 


do not apply.?° 


tion.®3 


[§ 285] (d) Actions pending When Death Occurs 
The statutes are not re- 
stricted to cases where the person on the basis of 
whose death the disqualification is asserted was dead 
at the inception of the action or proceeding wherein 


or Incompetency Arises.*+4 


27. I1l—dAllen vy. McGill, 
470, SU1erIT. 170: 


Ind.—Slayback v. Witt, 50 N.E. 389, 
151 Ind. 376; Keys v. McDowell, 100 
N.E. 385, 54 Ind.App. 263. 


Ky.—Overbeck vy. Lecquire, 39 S.W. 
254,19 Ky.L. 164. 


Mo.—Davis vy. Wood, 61 S.W. 695, 
161 Mo. 17. 


N.J.—Fairchild y. Fairchild, 
44 A. 944, 


Pa.—King y. Humphreys, 22 A. 19, 
138 Pa. 310. 


Tex.—Stewart v. Miller, (Civ.App.) 
271 S.W. 311; Lewis v. Whitworth, 
(Civ.App.) 54 S.W. 1077. 


28. Montgomery v. Simpson, 31 N. 
J.Eq. 1. 


29. * Cal.—Calmon v. Sarraile, 76 P, 
486, 142 Cal. 638; Carleton v. Bon- 
ham, 214 P. 503, 60 Cal.App. 725. 


Colo.—Berlin v. Wait, 208 P. 482, 71 
Colo. 533. 


Iowa.—Blachly v. Newburn, 162 N. 
W. 36, 179 Iowa 790. 


Md.—Leiter v. Grimes, 35 Md. 434. 


N.C.—Spivey v. Rose, 26 S.E. 701, 
120.N,C. 163. 


Tenn.—Montgomery. v. Clark, (Ch. 
A.) 46 S.W. 466. 


Tex.—Moore y. Belt, (Civ.App.) 206 
S.W. 225; Gibony v. Hutcheson, 50 S. 
W. 648, 20 Tex.Civ.App. 581. 


[a] Attack on deed to decedent as 
claim on estate—An action to set 
aside a deed to a decedent for fraud 
practiced by him is not on a claim 
against his estate, but rather an at- 
tempt to establish that the land never 
became a part of his estate. Calmon 
v. Sarraile, 76 P. 486, 142 Cal. 638. 


SO. See statutory provisions; 
cases infra notes 31-33. 


Scope of testimony where party tes- 
tifies under exception in cases of ac- 
tions involving validity of deed see 
infra § 402. 


31. Doney v. Clark, 45 N.E. 316, 55 
Ohio St. 294 [rev on other grounds 
8 Ohio Cir.Ct. 163, 4 Ohio Cir.Dec. 
380]; Murdock v. McNeely, 1 Ohio Cir. 
Ct. 16, 1 Ohio Cir.Dec. 9 [aff 20 Cine. 
L.B. 472]. 


82. Doney v. Clark, 45 N.E. 316, 
55 Ohio St. 294 [rev on other grounds 
8 Ohio Cir.Ct. 168, 4 Ohio. Cir.Dec. 
380]. 


33. Rieger v. Hotel Rieger Co., 177 
N.E. 211, 124 Ohio St. 152. 


142 N.E. 


(Ch. ) 


and 
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the testimony is offered, but, when the controversy is 
in other respects of such a character as to come with- 
in the actions as to which the statutory provisions 
operate, have been applied as well to cases where 
such person was alive at the commencement of the 
proceeding and died thereafter during its progress. 
before the introduction of the witness or testimony 
objected to as incompetent;*® similarly, where ap- 
peals from probate courts lie to courts of general 
original jurisdiction rather than to courts whose ju- 
risdiction is primarily appellate and the case, on ap- 
peal, is tried de novo,** the statutory disqualification 
has been applied where such person dies pending an 


appeal from probate, and the testimony is offered on 


[a] In action to enforce trust the 
validity of the deed is not necessarily 
involved, so as to render the adverse 
party competent to testify to trans- 
actions with the deceased beneficiary. 
Rieger v. Hotel Rieger Co., 177 N.E. 
211, 124 Ohio St. 152; Paddock v. 
Adams, 46 N.E. 1068, 56 Ohio St. 242. 


84. Competency of testimony giv- 
en in former trial see infra § 473. 


Time of enactment, repeal, or modi- 
fication of law as governing applica- 
bility of disqualifications see supra § 
275 text and notes 80-85. 


35. U.S.—McMullen v. Ritchie, 64 
BR. 253. 


Ala.—Marcy v. Howard, 8 So. 566, 
91 Ala. 133. 


Cal.—Frazier v. Murphy, 65 P. 326, 
133 Cal. 91; George v. McManus, 150 
P. 73, 27 Cal.App. 414. 


1Dy oi —Manogue v. Herrell, 
D.C., 455. 


ae v. Harper, 74 N.E. 61, 215 
Ill. 24; Whitmer v. Rucker, 71 Ill. 
Vee Apperson vy. Gogin, 3 Ill.App. 


13 App. 


Ind.—Charles v. Malott, 65 Ind. 184. 


Ky.—Durrett v. Rider’s Adm’x, 294 
S.W. 156, 219 Ky. 695. 


Mass.—Green v. Gould, 3 Allen 465. 


Miss.—Duncan vy. Gerdine, 59 Miss. 
550; O’Leary v. Burns, 53 Miss. (ales 
Otey v. McAfee, 38 Miss. 348. 


Neb.—Mead v. Weaver, 60 N.W. 885, 
42 Neb. 149. 
N.J.—Walker v. Hill’s Ex’rs, 21 NJ. 
Eq. 191 [aff 22 N.J.Eq. 513]. 


N.Y.—Rice v. Motley, 24 Hun 143; 
Genet v, Lawyer, 61 Barb. 211. 


Okl.—Cunningham vy. Phillips, 44 
Pr2gi 4 Oki 69) 
Pa. Crawford v. Shriver, 21 A. 


518, 139 (Pa. 239; Parry Vv. Parry, 18 
A. 628, 1380 Pa. 94; Ballentine v. Bal- 
lentine, 15 A. 859; Hommel v. Lewis, 
104 Pa, 465; Galbraith v. Zimmerman, 
100 Pa. 374; Oram v. Rothermel, 98 
Pa. 300; Gamble v. Hepburn, 90 Pa. 
439; Brady v. Reed, 87 Pa. 111; Pratt 
v. Patterson, 81 Pa. 114; .Hart v. Mc- 
Grew, 11 A. 617, 8 Pa.Cas. 505; Die- 
rich v. Shank, 11 York Leg.Rec. 53. 
See Crane v. Hastings, 11 Pa.Dist. 75 
(recognizing rule). 


Philippine.—Maralit v. Lardizabal, 
54 Philippine 252. 


R.I.—King v. Patt, 18 R.I. 132. 
Tex.—McCampbell v. Henderson, 50 


the review of the case;** and the same is true on an 
appeal from an arbitrator’s award under the Pennsyl- 
vania arbitration procedure,*®® and on an appeal from 
a justice of the peace where the case, on review, 1S 
tried de novo,®® when the death oceurs pending the 


Tex. 601; Wootton v. Jones, (Civ. 
App.) 286 S.W. 680; McKelvy v. Gu- 
genheim, (Civ.App.) 208 S.W. 757. 


{a] Statutes excepting pending ac- 
tions.— (1) Where the prevailing 
statute excepts from its operation 
suits pending at the time of its enact- 
ment, and the action in question has 
been brought before such time and is 
then pending as a suit between living 
parties, although one of the parties 
dies thereafter and before the time 
the testimony is offered, the disquali- 
fication does not apply therein. 
Graham vy. Chandler’s Estate, 38 Vt. 
559. (2) But, where this exception 
in favor of pending cases is by a later 
statute repealed except as to cases 
where the relevant death occurred be- 
fore the passage of such later stat- 
ute, the disqualification applies to ac- 
tions commenced before the passage 
of either act but where the relevant 
death does not take place until after 
the enactment of the later one. 
Pierce vy. Paine’s Estate, 32 Vt. 229. 


[b] Suit continued against sur- 
vivors witheut summoning represen- 
tatives of deceased coparty.—(1) It 
has been held, however, that, where 
one of several codefendants dies 
pending the suit and his representa- 
tives are not made parties, the rule of 
incompetence under a statute applica- 
ble to proceedings by or against ex- 
ecutors, administrators, or guardians 
has no application.. Roberts v. Yar- 
boro & Wimberly, 41 Tex. 449. (2) 
But, if. the remaining party or par- 
ties to the action do stand in any of 
the relations to deceased designated 
by the statute, the rule of disqualifica- 
tion therein prescribed applies to 
render incompetent persons or testi- 
mony falling within the terms of the 
statute. Martin v. Adams, 6 S.E. 860, 
2958.6. 597. 


Introduction or availability of tes- 
timony previously given by decedent 
as removal of dneompetency. resulting 
from his death see infra § 480 


aie See Courts § 443 text and notes 
37. White v. Dakin, 47 A? 611, 70 
N.H. 632. 
‘38. Wilbert v. Finkbeiner, 68 Pa. 


243, 8 Am.R. 176. 


Appeals under Pennsylvania arbi- 
tration laws generally see References 
§§ 354-364. 


39. Blair v. Ellsworth, 55 Vt. 415. 


Trial de novo in appeals from jus- 
tice’s court generally see Justices of 
the Peace §§ 5382-579. 
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appeal. In general, incompetency at the time the 
witness is sworn is the test,*° and, where a witness is 
competent at the time of testifying, his evidence can- 
not ordinarily be stricken out thereafter as incom- 
petent because of the subsequent death of such a per- 
son, prior to the conclusion of the trial and while 
the action is in hearing*! or before it comes to hear- 
ing;*? and this has been held, although the testimony 
as given was only a part of that which such witness 
proposed to give and his examination was not com- 
pleted but was still in progress at the time of the 
death,‘* although there is other authority holding 
that the fact that the testimony objected to, by rea- 
son of the statutory disqualification, was in part 
taken before the death of such person does not, at 
least in equitable proceedings, relieve the whole or 
any part thereof from the’statutory rules of incompe- 
tency, if the evidence is not heard or considered until 
all the evidence is taken, where that does not occur 
until after such death; in any such case of an un- 
completed examination, further testimony beyond 
that given prior to the time of death may not be tak- 
en after that time.*® 


Depositions.4® The rule that, where the death of 
the person, whose decease affords the basis for thé 
claimed incompeteney, occurs after commencement 
of a proceeding, pending the course of the action or 
an appeal to a tribunal trying the cause de novo, the 
statutory rules of incompetency affect witnesses or 
testimony thereafter offered in the cause,*7 has been 
applied to the situation where the offered testimony 
takes the form of a deposition, when deponent is ex- 
amined as a witness after such death;4® but, when 
deponent is examined prior to the time of such death 
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; and the deposition then obtained is offered in evi- 


dence after that time, in an action pending when 
it was taken, the decisions are not harmonious as to 
whether the statutory disqualifications apply to its 
reception.4® A great deal depends on the language 
of the statutes.°° Of course, where there are stat- 
utes providing for the preservation, by deposition, of 
testimony of decedent or incompetent or others, in 
anticipation of death or incompetency,°®! such stat- 
utes are controlling and render competent such dep- 
ositions as come within their purview.°?. In the ab- 
sence of such provisions, it has been held by a num- 
ber of authorities that depositions obtained before 
such death come within the operation of the statu- 
tory inhibitions,®* even where the filing of the depo- 
sition, as well as the examination of deponent, oe- 
curs prior to that time,®* alike whether the proceed- 
ing is at law or in equity;>® but other authorities 
hold that such statutes do not apply, in the circum- 
stances stated, to the deposition, and that its com- 
petency is not affected or destroyed thereby,®® at 
least in equitable proceedings in cases where the 
filing, as well as the examination, precedes the 
death,®>* whether or not the deposition has or has 


wet been received by the court, if it was on file be- 


fore the death.®& 


Intervening incompetency. Where, at the time of 
commencement of an action, all parties are compe- 
tent, but, before it proceeds to trial, one of the par- 
ties is judicially declared an incompetent and a 
guardian appointed for her against whom the action 
is continued, the other party is thereafter within 
the terms of the statute disqualifying testimony as 
against incompetents,°® and the disqualification is 

x 


40. Walker v. Hill’s Ex’rs, 21 N. / 
J.Eq. 191 [aff 22 N.J.Eq. 5131. And 
see supra text and notes 35-39; and 


infra text and notes 41, 42. 


41. Burke v. Horth, 293 F. 408, 411 
[quot Cyc]; Marlatt v. Warwick, 18 
N.J.Eq. 108 [aff 19 N.J.Eq. 439]; Col- 
lins v. McGuire, 78 N.Y.S. 527, 76 App. 


Div. 448; Freyvogel v. Anderson, 91 
Pan 265. 
42. Armitage vy. Snowden, 41 Md. 


119. 
43. Comins v. Hetfield, 80 N.Y. 261 


[aff 12 Hun 375]. See Freyvogel v. 
Anderson, 91 Pa. 265 (to same effect). 


44. Clark v. Harper, 74 N.E. 61, 215 
Tll. 24. See Dowland v. Staley, 201 Ill. 
App. 6 

45. Green v. Gould, 3 Allen (Mass.) 
465; Puckett v. Mullins, 55 S.E. 676, 
106 Va. 248. 


46. Admissibility generally of 
Geposition of witness or party to ac- 
tion dying while case is pending see 
Depositions §§ 360, 361. 

47. See supra text and notes 35-39. 


48. Puckett v. Mullins, 55 S.E. 676, 


106 Va. 248; Keran v. Trice, 75 Va. 
690. 
[a] Resumption of examination in- 


terrupted by death.—Further testi- 
mony, taken after the death of the 
person whose decease constitutes the 
foundation for the claim of disquali- 
fication, is within the operation of the 
statutory rule of incompetency, even 
though partial examination of depo- 
nent was made while such person was 
alive. Puckett v. Mullins, 55 S.E. 676, 
106 Va. 248. 


49. Smith v. 
177 Ill. 446 [aff 76 Ill.App. 454]. 
see infra text. and notes 50-58. 


50. Greenlee v. Mosnat, 111 N.W. 
996, 136 Iowa 639, 14 L.R.A.N.S. 488; 
Hewellette v. George, 9 So. 885, 68 
Miss. 708, 13 L.R.A. 682. 


51. See statutory provisions; 
cases infra note 52. 


_ Effect of provisions for depositions 
in anticipation of death or incom- 
petency generally see infra § 474. 


52. Greenlee v. Mosnat, 111 N.W. 
996, 1386 Iowa 6389, 14 L.R.A.N.S. 488. 


53. Ark.—Bush v. Prescott, ete., R. 
Coz, 1032S.W- 176; 83) Ark. 210) Park 
v. Locke, 2 S.W. 696, 48 Ark. 133. 


Iowa:—Quick vy. Brooks, 
484. 


Ky.—Hardin v. Taylor, 78 Ky. 593, 
1 Ky.L. 322; Ferguson y. Stanton, 
42 S.W. 732, 19 Ky.L. 979. See New- 
man v. Blades> 54 S.W. 849, 21 Ky.L. 
1353 (to same effect). . 


Miss.—Hewellette v. George, 9 So. 
885, 68 Miss. 708, 13 L.R.A. 682. 


Ohio.—Bettman v. Hunt, 9 Ohio 
Dec. (Reprint) 396, 12 Cinec.L.Bul. 286. 


oer ca ire ee v. McCorkle, 11 Heisk. 


Wis.—Boyd v. Gore, 128 N.W. 68, 
143 Wis. 531. 


And see infra text and notes 54, 55. 


[a] Fact of hardship or imputed 
fault of deceased in failing to get his 
own deposition on record prior to 
death affords no test as to the compet- 
ency of the offered deposition and no 


Billings, 53 N.E. 81, 
And 


and 


29 Iowa 


Substantial reason for refusing to ap- 
ply the statute. Smith vy. Billings, 538 
N.E. 81, 177 Ill. 446 [aff 76 Ill.App. 
454]; Hardin v. Taylor, 78 Ky. 593, 
1 Ky.L. 322. See Hewellette v. George, 
9 So. 885, 68 Miss. 703, 13 L.R.A. 682 
(mere fact that deceased, when living, 
was within a class by statute author- 
ized to give testimony by deposition, 
where she failed to do so, did not au- 
thorize deponent, also within that 
class, to have her deposition, taken in 
decedent’s life, considered after her 
death). 


54. Smith v. Billings, 53 N.E. 81, 
177 Il. 446 [aff 76 Ill.App. 454]; St. 
Clair v. Orr, 16 Ohio St. 220; Zane 
v. Fink, 18 W.Va: 693. 


55. Zane y. Fink, supra. 


56. McMullen v. Ritchie, 64 F. 253; 
Rice v. Motley, 24 Hun (N.Y.) 143 
{foll McDonald v. Woodbury, 30 Hun 
(NVY.) 35, 65 How.Pr: 22693 °Smith’s 
Dx’x'y., Profitt’'s Adm’ x) i (S:) 674.82 
Va. 832; Neis v. Farquharson, 37 P. 
697, 9 Wash. 508. See Parsons vy. Par- 
sons, 45 Mo. 265; Phillips v. Inter- 
state: hand Co: 94S. £255 174" N.C. 
542 (both to same effect). 


57. Sheidley v. Aultman, 18 F. 666. 
See Bush v. Prescott, ete., R. Co., 103 
S.W. 176, 83 Ark. 210 (recognizing 
rule as one prevailing in chancery in 
some jurisdictions, but refusing to 
pass on its correctness inasmuch as 
deposition, although taken, was not 
filed, prior to the time of death). And 
see infra text and note 58. 


58. Matson v. Melchor, 4 N.W. 200, 
42 Mich. 477. 


59. Ransom v. Haberer & Co., 32 
Ohio Cir.Ct. 592,, 13 Ohio Cir.CEN-S 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 285-287] 


not affected by an exception to the statutory rule of 
incompeteney whereby it is expressly provided that 
such rule shall not apply in actions for wrongful 


death.®° 


[§ 286] (e) Collection or Recovery Back of 
The statutory inhi- 
bitions on testimony are ordinarily held not to ap- 
ply in proceedings to assess transfer or inheritance 
taxes on the interest of legatees,°! or in an action 
for the recovery of such taxes as having been wrong- 


Transfer or Inheritance Taxes. 


517) [aff 98 N.Bs 1131, 85 Ohio St. 


8 
60. Ransom v. Haberer, supra. 


61. In re Choate’s Estate, 192 N.W. 
857, 195 Iowa 715; Matter of Brund- 
ase, 52) N.Y.S... 362, 31° App.Div. 348 
[foll In re Kolb’s Estate, 186 N.Y.S. 
670, 114 Mise. 361]; Matter of Gould, 
46 N.Y.S. 506, 19 App.Div. 352 [mod on 
other grounds 51 N.E. 287, 156 N.Y. 
423, and foll Matter of Bentley’s Es- 
tate, 66 N.Y.S. 95, 31 Misc. 656, 1 Mills 
Surr. 556]. 


62. Beeler v. Motter, 33 F.(2d) 788. 


63. Ala.—Henry v. Hall, 17 So. 187, 
106 Ala. 84, 54 Am.S.R. 22; Snider v. 
Burks, 4 So. 225, 84 Ala. 538; Kumpe 
v. Coons, 63 Ala. 448. 


Ark.—Taylor v. McClintock, 112 S. 
W. 405, 87 Ark. 243. 


Del.—Hudson v. Flood, 94 A. 760, 
7639 28 Del.- 450, [cit Cyc]s In: re 
Spiegelhalter’s Will, 39 A. 465,°17 Del. 
5 [foll In re Sharpley’s Will, 120 A. 
586, 32 Del. 154]. 


Fla.—Hays v. Ernest, 13 So. 451, 32 
Fla. 18. 


Ga.—Harris v. Harris, 53 Ga. 678. 


» Me.—McKeen vy. Frost, 46 Me. 239; 
Millay v. Wiley, 46 Me. 230; Nash v. 
Reed, 46 Me. 168. 


Md.—Griffith v. Benzinger, 125 A. 
512, 144 Md. 575; Hamilton v. Hamil- 
ton, 102 A. 761, 131:Md. 508. 


Mass.—Shailer v. Bumstead, 99 


Mass. 112. 


Mich.—Gutt v. Walter’s Estate, 184 
NW. 529, 215 Mich. 572;>) McHugh v. 
Fitzgerald, 61 N.W. 354, 103 Mich. 
21; In re Lambie’s Hstate, 56 N.W. 
223, 97 Mich. 49; In re Lautenshla- 
ger’s Estate, 45 N.W. 147, 80 Mich. 
285; In re Disbrow’s Estate, 24 N.W. 
624, 58 Mich. 96; Brown v. Bell, 24 N. 
W. 824, 58 Mich. 58. 


Mo.—Harris v. ‘Hays, 53 Mo. 90; 
Gamache v. Gambs, 52 Mo. 287; Gar- 
vin’s Adm’r v. Williams, 50 Mo. 207. 
See Yant v. Charles, 219 S.W. 572; 
Miltenberger v. Miltenberger, 78 Mo. 
27 (both recognizing the rule but en- 
forcing independent disqualifications 
construed as arising under the stat- 
ute relating to wills). 


Neb.—In re Kane’s Estate, 191 N. 
W. 680, 109 Neb. 449; Williams vy. 
Miles, 94 N.W. 705, 96 N.W. 151, 68 
Neb. 463, 110 Am.S.R. 431, 62 L.R.A. 
383, 4 Ann.Cas. 306; In re McCoy’s 
Will, 89 N.W. 665, 64 Neb. 150. 


N.J.—In re Veazey’s Will, 84 A. 176, 
80 N.J.Eq. 466, Ann.Cas.1914A 980; 
Grant v. Stamler, 59 A. 890, 68 N.J. 
Ba. 555; Mackin vy. Mackin, 37 N.J.Eq. 


' N.D.—Keller v. Reichert, 189 N.W. 
690, 692, 49 N.D. 74 [cit Cyc]. 


Ohio.—Thompson y. Thompson, 2 
ype Dec. (Reprint) 214, 2 West.L.J. 


~-R.1.—Hamilton v. Hamilton, 10 R.I. 
538, 


[70 Cc. J.—15] 
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[§ 287] (f) Probate or Contest of Will. In a 
number of jurisdictions the statutes have been con- 


strued as having no application, and establishing no 


Tenn.—Orr v. Cox, 3 Lea 617; Bea- 


dles v. Alexander, 9 Baxt. 604. 


Utah.—In re Miller’s Estate, 88 P. 
338, 31 Utah 415 [overr Atwood’s Es- 
tate, 45 P. 1036, 14 Utah 1, 60 Am.S.R. 
878, and foll In re Dong Ling Hing’s 
Estate, 2 P.(2d) 902, 78 Utah 324]. 


Vt.—Manley’s Ex’r v. Staples, 26 
A. 630, 65 Vt. 370; Foster’s Ex’rs v. 
Dickerson, 24 A, 253, 64 Vt. 233 [foll 
In re Buckman’s Will, 24 A. 252, 64 
Vt. 313, 33 Am.S.R. $30]: 


Wash.—In re Anderson’s Estate, 
195 P. 994, 114 Wash. 591 [foll In re 
Zelinsky’s.. Estate, 227 P.- 507, 130 
Wash. 165]. 


[a] In Pennsylvania an express 
exception from the rule of incompe- 
tency in case of issues of devisavit 
vel non has been held to prevent the 
operation of the statute in proceed- 
ings of this character. Frew ov. 
Clarke, 80 Pa. 170; Bowen v. Goranflo, 
Vo Par 35s 


[b] However, it has been held 
that, where two wills are simultane- 
ously offered for probate, and the tes- 
tator’s ownership and right to dis- 
pose of the property devised or be- 
queathed in the one is directly de- 
pendent on rights accruing to him by 
reason of the other, so far as the pro- 
bate proceeding affects the right or 
title of the testator claiming under 
the other will, the statutory rules as 
to incompetency apply. In re Lam- 
rds Hstate, 56 N.W. 223, 97 Mich. 


[c] Proponent is not party in the 
sense in which that term is used in 
the statute. Mackin v. Mackin, 37 N. 
J.Eq. 528. 


[a] Statutory prohibition of pro- 
bate on oath of interested executor 
not applicable to contest of will.— 
Where probate is contested, statutes 
providing that no will Shall be admit- 
ted to probate on the oath of any ex- 
ecutor when it appears that such ex- 
ecutor is interested in the estate 
therein bequeathed have no applica-, 
tion, such statutes being limited to 
the competency of the person exhibit- 
ing the will for probate and not ex- 
tending to the competency of others 
to testify on a contest of the will. 
Hays v. Ernst, 13 So. 451, 32 Fla. 18. 


Execution of will as transaction or 
picore = ae with testator see infra 
452. 


64. Colo.—In re Shapter’s Estate, 
Bde. 1695,) OD _COLoy oS Wt LAS ake, 
216, 6 L.R.A.N.S. 575 [foll Stratton v. 
Rice, 181 P. 529, 66 Colo. 407]. 


Ill.—Koester v. Jennings, 165 N.E. 
650, 334 Ill. 107; Joyal v. Pilotte, 127 
N.E. 741, 293 Ill. 377; Dougherty v. 
Gaffney, 88 N.E. 150, 239 Ill. 640; 
Waugh v. Moan, 65 N.E. 713, 200 111. 
298; Bardell v. Brady, 50 N.E. 124, 
V2 C1. 420. 


Ind.—Emry v. Beaver, 137 N.E. 55, 
192 Ind. 471. 


Iowa.—Bailey v. Cherokee State 
Bank of Cherokee, 227 N.W. 129, 208 


disqualification, in proceedings for the probate or 
the contest of wills;®* but the statutes elsewhere 
have been construed as being applicable in such 
proceedings, and testimony or witnesses have been 
held incompetent therein.*+ 
is to a considerable extent the result of differences 


The difference in result 


Iowa 1265; In re Rehard’s Estate, 143 
N.W. 1106, 163 Towa 310; Ross v. 
Ross, 117 N.W. 1105, 140 Iowa 51; In 
re Goldthorp’s Estate, 62 N.W. 845, 
94 Iowa 336, 58 Am.S.R. 400. 


Kan.—Rich v. Bowker, 25 Kan. 7. 


Miss.—Cooper v. Bell, 75 So. 767, 
114 Miss. 766 [foll Helm v. Sheeks, 77 
So. 820, 116 Miss. 726]; Whitehead v. 
Kirk, 61 So. 737, 62 So.-.482, 104 Miss. 
776, 51 L.R.A.N.S. 187, Ann.Cas.1916A 
1051 [dist Tucker v. Whitehead, 59 
Miss. 594]. 


N.H.—Welch v. Adams, 1 A. 1, 63 
N.H. 344, 56 Am.R. 521. 


N.Y.—In re Hysaman’s Will, 20 N. 
BL 6Y3) PEs INDY? 6275 Se ebinkeAs 59 OF 
In re Smith, 95 N.Y. 516; In re Jef- 
frey’s Will, 114 N.Y.S. 667, 129 App. 
Div. 791; Schoonmaker v. Wolford, 20 
Hun 166; Lee v. Dill, 39 Barb. 516, 
16 Abb.Pr. 92 [aff 41 N.Y. 619]; Cad- 
mus v. Oakley, 3 Dem.Surr. 324, 
How.Pr.N.S. 261. Contra Matter of 
Dieterich’s Will, Tuck.Surr. 129. 


Okl.—In re Creger’s Estate, 274 P. 
30,135 OK 773 62icA. ER: 690; 


Tex.—Leahy v. Timon, 215 S.W. 951, 
110 Tex. 73 [aff. (Civ.App.) 204°S.W. 
1029, overr Grelle v. Grelle, (Civ.App.) 
206 S.W. 114; Simon v. Middleton, 112 
S.W..»+441, 51 Tex.Civ.App. 531, dis- 
appr Byrnes v. Curtin, (Civ.App.) 208 
S.W. 405 (contrary dictum), and foll 
Kennedy’s Estate v. Richardson, (Civ. 
App.) 41 S.W.(2d) 95; Stolle v. Kan- 
etzky, (Civ.App.) 259. S.W. 657; . Ni- 
mitz v. Holland, (Civ.App.) 217 S.W. 
244 (aff 232 S.W. 298, 239 S.W. 185, 
111 Tex. 419)]; Gamble v. Butchee, . 
380 S.W. 862, 87 Tex. 646; ‘Brown v. 
Mitchell, 12 S.W. 606, 75 Tex. 9 [foll 
Ross, v. dell, (Civz App). loess. Vv. 
119]; Perdue v. Perdue, (Civ.App.) 
208 S.W. 353 [aff 217 S.W. 694, 220 S. 
W...3822, 110 Tex. 209]; Clark v. Bri- 
ley, (Civ.App.) 193 S.W. 419. Com- 
pare Lewis v. Aylott’s Heirs, 45 Tex. 
190 (recognizing contrary rule as “the 
better view,” but holding nevertheless 
that such statutes disqualified wit- 
nesses as claimants under a nuncupa- 
tive will). 


W.Va.—Kerr v. Lunsford, 8 S.E. 
493, 31 W.Va. 659, 2 L.R.A. 668. 


Wis.—In re Goerke’s Will, 50 N.W. 
345, 80 Wis. 516. 


[a] In Kentucky (1) under the 
early statute (Gen. St. § 22 c 37), dis- 
qualifying in cases where the adverse 
party was an executor or administra- 
tor, the statutory rules of incompe- 
tency were held inapplicable to ac- 
tions for the probate or contest of 
wills (Cave v. Cave, 13 Bush 452; 
Milton v. Hunter, 13 Bush 168), (2) 
and, notwithstanding the change in 
legislation to the later statute (Civ. 
Code § 606), providing that no person 
shall testify for himself concerning 
any statement, or act done or omitted, 
by a decedent, the court continued to 
follow the early-rulings and to hold 
the incompetency not to'apply in such 
proceedings (Caddell’s Heirs vy. Cad- 
dell’s Ex’r, 194 S.W. 541, 175 Ky. 505; 
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in the terms of the statutes, and the decisions as to 
the applicability of the statutes of necessity depend 
on the similarity or dissimilarity of the respective 
provisions so far as concerns the question of wheth- 
er they should be followed elsewhere.*®® 


Proceeding to set aside probate. Under statutes 
held inapplicable, the inapplicability is not confined 
to proceedings for the probate or contest of the will 
but extends in like manner to bills to set aside the 
probate ;°° while, where the statutes are applicable 
to proceedings for the probate or contest of a will 
generally, they apply to proceedings to set aside a 
will admitted to probate.°* 


[§ 288] (g) Proceedings for Appointment or Re- 
moval of Administrator. A contest over the right to 
appointment as administrator has been held not to 
be such a proceeding as comes within the statutory 
disqualifications of witnesses or testimony where the 
test thereby established is the possibility of a judg- 
ment for or against the estate or representatives®* 
or the representative capacity or status in which the 
parties sue or defend.*® Where the proceeding seeks 
the removal of the administrator or the revocation of 
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incompetency have likewise been denied applicabil- 
ity;7° but, under statutes applying to any special 
proceeding wherein the one party is interested in the 
event as against another deriving his title or interest 
from, through, or under decedent, the disqualifica- 
tions have been held to apply.*+ 


[§ 289] (h) Proceedings for Discovery or Disclo- 
sure of Assets. Whether the statutory rules with 
reference to incompetency apply to actions by or 
against executors or administrators for a disclosure 
or discovery of assets has been determined different- 
ly under the various statutés.7?, Thus such rules 
have been held to apply, under some statutes, to pro- 
ceedings against such representatives for discovery 
of assets of the estate’® and to similar proceedings 
by them against others;7* but other authorities, un- 
der different statutes, have held that’ the statutory 
rule of incompetency is inapplicable to discovery or 
disclosure proceedings by*® or. against’® such repre- 
sentatives. 


[§ 290] c. Persons Whose Testimony Is Exclud- 


ed*—(1) In General. Since the statutory disquali- 
fication is not to be extended by construction,’* a 


the letters of administration, the statutory rules of witness will not be excluded from testifying’* for ex- 


Hichorn v. Morat, 193 S.W. 1013, 175 
Ky. 80; McNamara v. Coughlin, 169 
S.W. 555, 159 Ky. 810; Ellis v. Ellis, 
128 S.W. 1058; Williams v. Williams, 
113 7S..W.2505 90 Ky. 28, 11 Ky.L. 828; 
Phillips v. Phillips, 81 Ky. 331; Flood 
v. Pragoff, 79 Ky. 607, 3 Ky. L. Sas 
Carmical v. Carmical, 104 SW. 1037, 
32) Kyle 173) Murphy v. Murphy, 65 
S.W. 165, 23 Ky.L. 1460; King v. King. 
42 S.W. 347, 19 Ky.L. 868. See Swine- 
broad y. Bright, 76 S.W. 365, 116 Ky. 
514, 25 Ky.L. 742 [rev 73 Sw. 1031, 
24 Ky.L. 2253] [recognizing rule]), 
(3) the change in the statutes appar- 
ently having been overlooked (Russell 
v. Tyler, 6 S.W.(2d) 707, 224 Ky. 
511); (4) later the court recognized 
the inconsistency between the Stat- 
utes and the decisions (Combs v. 
Roark, 267 S.W. 210, 206 Ky. 460) 
(5) and held that the provisions re- 
specting incompetency were applica- 
ble in proceedings for the probate or 
contest of wills according to the terms 
of the statute (Russell v. Tyler, su- 
pra), (6) the application being limit- 
ed, however, in view of the long line 
of earlier decisions and the considera- 
tion had for the doctrine of stare de- 
cisis, so as not to include cases where 
the issue involved is undue influence 
or testamentary capacity, as to which 
the controlling effect of the earlier 
cases still excludes any application of 
the statutory disqualification (Hale v. 
Hale, 47 S.W.(2d) 706, 242 Ky. 810; 
Russell v. Tyler, supra; Palmer v. 
Smith; 276 S:W. 1005.21) icy. V05s 
Combs v. Roark, 267 S.W. 210, 206 Ky. 
454), (7) and, subject to the limita- 
tion thus preserved, the statute is 
held applicable to such proceedings 
(Ferguson v. Billups, 50 S.W.(2d) 
35, 244 Ky. 85; Hale v. Hale, supra; 
Adams’ Ex’x v. Beaumont, 10 S.W. 
(2d) 1106, 226 Ky. 311). 


65. In re Shapter’s Estate, 85 P. 
688, 35 Colo. 578, 117 Am.S.R. 216, 6 
L.R.A.N.S. 275; McCoy v. Conrad, 89 
N.W. 665, 64 Neb. 150; Welch v. ‘Ad- 
ams, 1 A. 1, 63 N.H. 344, 56 Am.R. 
521. 


66. Kumpe v. Coons, 63 Ala. 448. 
ia] In preliminary proceedings to 


determine the status of contestants 
as to their right to file and prosecute 
a caveat, the statute has no applica- 
tion. Hendrickson v. Attick, 109 A. 
468, 186 Md. 1. 


67. Wickes v. Walden, 81 N.E. 798, 
228 Ill. 56; Waugh v. Moan, 65 N.B. 
713, 200 Ill. 298; Sanders v. Kirbie, 
63 S.W. 626, 94 Tex. 564; Brown v. 
Mitchell, 12 S.W. 606, 75 Tex. 9; 
Mitchell v. Deane, (Tex.Civ.App.) 294 


S.W. 347; Clark v. Briley, (Tex.Civ. 
App.) 193 S.W. 419. 
68. Walton v. Walton, (Tex.Civ: 


App.) 191 S.W. 188; Ingersol v. Mc- 
Willie, 30 S.W. 56, 9 Tex.Civ.App. 543. 


69. Buchannan v. Buchannan, 29 
S.E.. 608, 103 Ga. 90;.- Burkhim’ v. 
Pinkhussohn, 36 S.E. 908, 58 S.C. 469. 
But see Sorensen v. Sorensen, 77 N.W. 
68, 56 Neb. 729 (contrary holding un- 
der statute construed as not limited 
o “legal representatives,” but extend- 
ing to “any person or party who has 
succeeded to the rights of the deceas- 
ed, whether by purchase, descent, or 
operation of law,’ in a contest be- 
tween adversaries claiming respec- 
tively as widow and as heir). 


70. Kelley v. Jeffries, 95 S.E. 287, 
147 Ga. 741; Scott v. Smith, 85 ae 
774, 171 Ind. 453 [rev (App.) 82 N 
556]. 

71. In re Kelly’s Estate, 143 N.E. 
795, 2388 N.Y. 71 [rearg den 144 N.E. 
900, 238 N.Y. 581). 


ste See passim infra text and notes 
73-76. 


73. Harwood’s Hstate v. Harwood, 
193 Ill.App. 514; Booth v. Tabbernor, 
23 Ill.App. 173; Tygard v. Falor, 63 
Saw... 6725 (163i) Mos \234s5 In eres Van 
Fossen, (Mo.App.) 13 S.W.(2d) 1076; 
In re Miller’s Hstate, 224 P. 607, 129 
Wash. 211. See Kepple v. Crabb, 152 
Ill. App. 149 (to same effect). 

74 %In re Davis’ Estate, 220 N.Y. 
S. 204, 128 Misc. 622; In re Benioff’s 
Estate, 133 N.Y.S. 413, 73 Misc. 493, 8 
Mills Surr. 394. 


aie Leonard v. State, 3 Ohio App. 


*By WILLIAM G.-BANNON (§§ 290-317). 


76. Cooke v. Cooke, 29 Md. 538. 


77. Madison v. Robinson, 116 So. 
31, 95 Fla. 321; Hess v. Hartwig, 112 
P. 99, 83 Kan: 592. 


78. U.S.—Kingsbury v. Buckner, 
LOTS Ct. 688134) W.S5650; / sien dae 
1047; British, etc., Mortg. Co. v. Wor- 
rill, 168 F. 120; Rice v. Martin, 8 F. 
476, 7 Sawy. 337. 


Ala.—Snellgrove y. Evans, 
560, 165 Ala. 322. ‘ 


Ga.—Jackson y. Gallagher, 57 S.E. 
750, 128 Ga. 321; Priester v. Melton, 
51 S.E. 330, 123 Ga. 375; White v. 
White, 71 Ga. 670; jElournoy & Epping 
Vv. Wooten, 71 Ga. 


Il1l.—Kent v. mens 79 Tl. 540. 


Ind.—Hensley v. Hilton, 131 N.E. 
38, 191 Ind. 309; Sallee v. Soules, 81 
N.B. 587, 168 Ind. 624; Creamer v. 
Sirp, 91 Ind. 366; Welsh v. Brown, 35 
N.E. 921, 8 Ind. App. 421. 


Iowa.—Boeck v. Milke, 118 N.W. 
874, 120 N.W. 120, 141 Iowa 713; Frick 
Vv. Kabaker, 90 N.W. 498, 116 lowe 494; 
Shoemaker v. Smith, 45 N.W. 744, 80 
Iowa 655. 


Md.—-Robertson vy. Mowell, 8 re 278; 
66 Md. 530. 


Mich.—¥Finch v. Modern Woodmen 
of America, 71 N.W. 1104, 113 Mich. 
646; Doolittle v. Gavigan, 41 NW. 
846, 74 Mich. 11; Waterman Real- 
Estate Exch. v. Stephens, 38 N.W. 685, 
71 Mich. 104; McKeown v. Harvey, 40 
Mich. 226. 


Miss.—Mitchell y. Tishomingo Say. 
Inst., 56 Miss. 444; Wood y. Stafford, 
50 Miss. 370. 


Mo.—Reed v. Painter, 46 S.W. 1089, 
145 Mo. 341; Martin v. Abernathy, 
278 S.W. 1050, 220 Mo.App. 76; Darks 
v. Scudder- Gale Grocer Co., 130 S.W. 
430, 146 Mo.App. 246; Cobb v. Hollo- 
way, 108 S.W. 109, 1429 Mo.App. 212; 
Klopfer v. Levi, 33 Mo.App. 322; Mil- 
lion v. Ohnsorg, 10 Mo.App. 432. See 
Green Real Hstate Co. v. St. Louis 
Mut. House Bldg. Co. No. 3, 93 S.W. 
1111, 196 Mo. 258 (recognizing rule). 


51 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ample, as to transactions or communications with a 
deceased person or matters occurring in such person’s 


Neb.—Fox v. Fox, 110 N.W. 304, 77 
Neb. 601. 


N.H.—Procter v. Blanchard, 72 A. 
210, 75 N.H. 186; Smith v. Wells, 46 
A. 51, 70 N.H. 49. 


N.Y.—Clark v. McNeal, 21 N.H. 405, 
114 N.Y. 287, 11 Am.S.R. 638; Putnam 
v. Lincoln Safe Deposit Co., 83 N.Y.S. 
1091, 87 App.Div. 18 [rev 80 N.Y.S. 
961, 39 Misc. 738]; Healey v. Healey, 
S6OONCYSS! 927, 55 App! Divi 815, 8o NY. 
Ann.Cas. 325 [aff 66 N.Y.S. 82, 31 Misc. 
636, and aff 60 N.E. 1112, 166 N.Y. 624, 
rearg den 60 N.E. 1112, 167 N.Y. 572]; 
In re Chase’s Will, 41 Hun 203. 


Pa.—Smith v. Rishel, 30 A. 239, 164 
Pa. 181; Smith v. Hay, 25 A. 562, 152 
Past T. 


S.C.—Brickle v. Leach, 33 S.B. 720, 
55 S.C. 510. 


S$.D.—Alexander y. Ransom, 92 N.W. 
418, 16 S.D. 302. 


Tex.—Barnett v. Houston, 44 S.W. 
689, 18 Tex.Civ.App. 134; Lumkins v. 
Coates, (Civ.App.) 42 S.W. 580. 


Vt.—Sowles v. Butler, 44 A. 355, 71 
Vt. 271; Tute, Fay & Morey v. James, 
50 Vt. 124; Canfield v. Bentley’s Es- 
tate, 12 A. 655, 60 Vt. 655. 


Va.—Richmond Union Pass. R. Co. 
v. New York, etc., R. Co., 28 S.H..573, 
95 Va. 386; Knick v. Knick, 75 Va. 12; 
Simmons v. Simmons’ Adm’r, 33 Gratt. 
(74 Va.) 451. 


Wis.—Franklin v. Killilea, 104 N.W. 
993, 126 Wis. 88. 


[a] MIllustrations.—(1) A person 
who was neither the real party in in- 
terest nor a party of record was not 
incompetent under the statutes of 
1857 and 1858. Townsend v. Riley, 46 
N.H. 300. (2) Where the parents of 
a child emancipated him when he 
went to live with others, who agreed 
to make a will in his favor, the father 
was not a party to the contract, rec- 
ord, or issue, nor a party in interest, 
so as to make him incompetent under 
Burns’ St. Annot. (1914) § 521, since 
the consideration all went to the son 
who had aright to sue for it. Hensley 
Ve Hilton;"131: IN. 38) 4191" Ind.-309. 
(3) In an action by an administrator 
with the will annexed for conversion 
of certificates of deposit, children of 
a deceased son of the testator, who 
would take under the statute designed 
to prevent the lapsing of legacies, 
were not “opposite parties” within the 
meaning of Comp. L. (1897) § 10212, 
and they were competent witnesses. 
Pease v. Jennings, 146 N.W. 260, 180 
Mich. 682. 


{b] Construction of statute.—(1) 
The restriction imposed by a statu- 
tory provision that no person shall 
be allowed to testify under another 
provision which abolishes all dis- 
qualifications of a witness by reason 
of his interest in the event of the ac- 
tion or proceeding, as a party thereto 
or otherwise, when the other party to 
the transaction is dead, applies only 
to persons who become competent by 
virtue of such othér provision and 
who were not competent in the ab- 
sence of such other provision. Rice 
v. Martin, 8 F. 476, 7 Sawy. 337. (2) 
In other words, such restriction ap- 
plies only to a person who has an in- 
terest in the event of the action. Rice 
v. Martin, supra. (3) ‘Party to the 
transaction,” as used in the disquali- 
fying provision, refers to some per- 
son who has some interest in the 
event of the action as a party thereto 
or otherwise. Rice v. Martin, supra. 
(4) The grantee of lands uncondition- 
ally conveyed was not an ‘‘assignee”’ 


¢ 
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within a statute prohibiting the exam- 
ination of a party as a witness in his 
own behalf where he claims as as- 
signee and the original assignor is 
dead. Wisconsin Bank v. Morley, 19 
Wis. 62. 


Interested person not party see in- 
fra § 318. 
Who treated as, and matters affect- 
re status of, parties see infra §§ 292- 
98. 


79. U.S.—Jacksonville, etc., R., etc., 
‘Goa, Hooper.16)S.CcG’ 379, 160" US; 
514, 40 L.Ed.:515; Potter v. Chicago 
Third National Bank, 102 U.S. 1638, 26 
L.Ed. 111. 


Ala.—Lineville First Nat. Bank v. 
Alexander, 50 So. 45,161 Ala. 580; 
Harper v. T. N. Hayes Co., 43 So. 360, 
149 Ala. 174; JWittle v. Marx, 39 So. 
517, 145 Ala. 620; Espalla v. Richard, 
10 So. 187, 94 Ala. 159; Daily’s Adm’r 
v. Daily, 66 Ala. 266. 


Ariz.—Corbett v. Kingan, 166 P. 290, 
19 Ariz. 134. 


Cal.—Bayless v. Reed, 190 P. 211, 47 
Cal.App. 139. 


Fla.—Madison v. Robinson, 116 So. 
B11 Od Dla sete 


Ga.—Winkles y. Drake, 141. S.E. 67, 
165 Ga. 835; Campbell vy. Hallman, 
124 S.B. 41, 158 Ga. 574; Crawford v. 
Wilson, 78 S.E. 30, 139 Ga. 654, 44 L. 
R.A.N:S. 7738; Jackson v. Gallagher, 
57 S.B. 750, 128 Ga. 321; Morehead -v. 
Allen, 56 S.E. 745, 127 Ga. 510; Logan 
v. Logan, 33 S.E. 30, 108 Ga. 760; 
Hooks v. Hays, 13 S.E. 134, 86 Ga. 797; 
Virgin v. Wingfield, 54 Ga. 451; John- 
son v. McComb, 49 Ga. 120; Anderson 
v. Daniel, 91 S.E. 940, 19 Ga.App. 526; 
Tugegle v. Cave Spring Bank, 68 S.E. 
1070, 8 Ga.App. 291. See Stringfel- 
low v. Stringfellow, 85 S.E. 108, 1438 
eae (where a witness was compe- 
tent). 


Iowa.—Kerr v. Yager, 138 N.W. 905, 
158 Iowa 69; Currier v. Clark, 124 N. 
W. 622, 145 Iowa 613; In re Murray’s 
Hstate, 124 N.W. 193, 145 Iowa 368; 
Campbell v. Collins, 110 N.W. 435, 133 
Iowa 152; Bird v. Jacobus, 84 N.W. 
1062, 113 Iowa 194. 


Kan.—Collins v. Hayden, 179 P. 308, 
104 Kan. 351; Hess v. Hartwig, 132 
P. 148, 89 Kan. 599; Nelson v. Oberg, 
127 P. 767, 88 Kan. 14; Hess v. Hart- 
wig, 112 P. 99, 83 Kan. 99; Eddy v. 
O’Brien, 57 P. 244, 9 Kan.App. 244. 


Ky.—North American Acc. Ins. Co. 
v. Caskey’s Adm’r, 292 S.W. 297, 218 
Ky. 750; Title Guaranty & Surety Co. 
Va heaven ho 41S; Wee Saas okt Oe Ve Ou 
Bright’s Ex’rs v. Swinebroad, 51 S.W. 
578, 106 Ky. 737,.21 Ky.L. 369; Wil- 
hite’s Adm’r v. Boulware, 10 S.W. 629, 
88 ‘Ky. 169, 11 Ky.L. 59; Apperson’s 
Eix’x v. Kentucky Exchange Bank, 10 
S.W. 801, 10 Ky.L. 943. 


Me.—Alden v. Goddard, 73 Me. 345. 


Md.—Eareckson y. Rogers, 75 A. 
5138, 112 Md. 161; Swartz v. Chicker- 
ing, 58 Md. 290. 


Minn.—Nelson v. Olson, 
609, 108 Minn. 109. 


Neb.—Priest v. Business Men’s Pro- 
fees Ass'n, 220 N.W. 255, 117 Neb. 
98. 


Nev.—Burgess v. Helm, 51 P. 1025, 
24 Nev. 242. 


N.J.—Kanalezynski v. Sitniski, 111 
A. 24, 91 N.J.Eq. 524; Smith v. Jones, 
104 A. 380, 89 N.J.Eq. 502. 


N.Y.—Nearpass v. Gilman, 10 N.E. 
894, 104 N.Y. 506; Abbott v. Doughan, 
123 N.Y.S. 122, 188 App.Div. 608 [aff 


121 N.W. 
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lifetime,*® unless the witness belongs to a class which 
the statute has declared incompetent. 


On the other 


97 N.E. 599, 204 N.Y. 223]; Stern _v. 
Stern, 107 N.Y.S. 900, 122 App.Div. 
821; Spier v. McNaught, 105 N.Y.S. 
1060, 121 App.Div. 330; Robinson v. 
Young, 64 N.Y.S. 50, 51 App.Div. 603; 
Squire v.. Greene, 56 N.Y.S. 551, 38 
App.Div. 431; Matter of McNeany, 38 
N.Y.S. 1093, 5 App.Div. 456; Matter of 
Lewis, 39 N.Y.S. 26, 5 App.Div. 178; 
Ketchum v. Holden, 34 N.Y.S. 870, 88 
Hun 482; Bronx County Trust Co. v. 
O’Connor,,, 280», NiY.S.,226,7,132\ 0 Mise. 
294 [rev on other grounds 234 N.Y.S. 
414, 226 App.Div. 126, aff 173 N.E. 858, 
204 NY. 543], ; 


N.C.—Lewis v. Mitchell, 158 S.H. 
183, 200 N.C, 652; Pitman v. Hunt, 150 
S.B. 13, 197 N.C. 574; ‘Sorrell v. Mc- 
Ghee, 100 S.E. 434, 178 N.C.279; R. M. 
Sutton Co. v. Wells, 94 S.E. 688, 175 
N.C. 1; Wetherington v. Williams, 46 
S.E. 728, 134 N.C. 276; Bunn v. Todd, 
11 S.E. 1043, 107.N.C. 266. 


N.D.—Hampden Implement Co. v. 
Dougherty, 227 N.W. 555, 58 N.D. 817. 


Okl.—Alexander vy. Bobier, 166 P. 
716, 65 OKI. 301; Conk?tin v. Yates, 83 
BP, 910; 16,OK1. 266: 


Pa.—Acklin v. McCalmont Oil Co., 
50 A. 955, 201 Pa. 257; Flack v. Kin- 
ney, 4 Lack.Leg.N. 289. i 


S.C.—Brown vy. Cave, 23 S.C, 251; 
Twitty v. Houser, 7 S.C. 153. 


S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S.D. 518; Fuller v. An- 
derson, 223 N.W. 717; 54 °S.D. 501. 


Tenn.—-Wilson v. Wilson, 267 S.W. 
364, 151 Tenn. 486; Grange Ware- 
house Ass’n v. Owen, 7 S.W. 457, 86 
Tenn. 355; Fuqua v. Dinwiddie, 6 Lea 
645; Kelton v. Jacobs, 5 Baxt. 574. 


Tex.—Markham vy. Carothers, 47 
Tex. 21; King v. King’s Unknown 
Heirs, (Commn.App.) 34 S.W.(2d) 804 
[rev, (Civ.App.) 16 S.W.(2d) 1607; 
Rusk v. Rusk, (Civ.App.) 52 S.W.(2d) 


‘1108; Porter v. Rogers, (Civ.App.) 293 


S.W. 577; Miles v. Bodenheim, (Civ. 
App.) 184 S.W. 633; Barker v. John- 
son, (Civ.App.) 154 S.W. 609; Hagel- 
dae v. Blaschke, (Civ.App.) 149 S.W. 


Va.—Witt v. Creasey, 86 S.E. 128, 
117 Va. 872; Douglas Land. Co. v. T. 
ald Thayer Co., 58 S.E. 1101, 107 Va. 


Wash.—Sackman v. Thomas, 64 P. 
819, 24 Wash. 660. 


W.Va.—Sayre v. Woodyard, 66 S. 
H. 320, 66 W.Va. 288, 28 L.R.A.N.S. 
388; Hollen v. Crim, 59 S.E. 172, 62 W. 
Wid eoul. 


Wis.—Laack v. Runge, 80 N.W. 61, 
104 Wis. 59; Curtis v. Hoxie, 59 N.W. 
581, 88 Wis. 41; Hanf v. Northwest- 
ern Masonic Aid Ass’n, 45 N.W. 315, 
76 Wis. 450. 


See Kissel Motor Co. v. Docauer, 198 
Ill.App. 43. 


fa] Where the statute in terms 
applies only to a party (1) usually, 
at least, a witness who is not a party 
is not excluded. Grange Warehouse 
Ass’n v. Owen, 7 S.W. 457, 86 Tenn. 
355; Fuqua v. Dinwiddie, 6 Lea 
(Tenn.) 645; Valdez v. Yoe, (Tex.Civ. 
App.) 39 S.W.(2d) 123; Buckley v. 
Runge, (Tex.Civ.App.) 136 S.W. 533. 
But see Anglin v. Barlow, (Tex.Civ. 
App.) 45 S.W. 827 (where a person 
not a party was apparently held in- 
competent). (2) It has been laid 
down that such a statute does not 
apply where the witness is not a nec- 
essary, proper, or actual party (King 
v. King’s Unknown Heirs, 34 S.W.(2d) 
804 [rev (Civ.App.) 16 S.W.(2d) 160]) 
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hand, one who is within the class to which the stat- 
disqualification applies is, of course, incompe- 
tent where the other elements of incompetency ex- 


utory 


astec” 


[§ 291] (2) Parties8’'—(a) In General. 
has been said that the very words of the statute must 
control in determining the parties to whom it is ap- 
plicable,®? it is usually recognized that a statutory 
disqualification of the general type here considered 
is not to be extended by construction in so far as it 
affects the competency of parties,S* at least where 
it is an exception to a general provision rendering 
parties or persons competent,°* and that only such 
a party is disqualified as comes within the statute,*° 
and that the statute is given effect only when the 
conditions mentioned therein exist.*® 
been expressed, however, that courts will not lend 
assistance to efforts to escape the bar of the disqual- 
ifying statute.*7 According to some cases, where the 


(3) or where he is not a necessary or 
actual party and is not represented in 
the action so as to be bound by the 
judgment (Williams v. Kincannon, 
(Tex.Civ.App.) 265 S.W. 925). (4) 
An attorney or agent of a party, who 
is not a party, is not within the stat- 
ute. Fowler v. Hardee, (Tex.Civ. 
App.) 16 S.W.(2d) 154; Williams v. 
Farmers’ Nat. Bank of Stephenville, 
(Tex.Civ.App.) 201 S.W. 1083; Saund- 
er’s Ex’rs v. Weeks, (Tex.Civ.App.) 55 
S.W. 33; Lomax v. Marlow, (Tex.Civ. 
App.) 38 S.W. 228. (5) The officer or 
agent of a corporation which is a par- 
ty is not within the statute where 
such officer or agent is not a party. 
Williams v. Stephenville Farmers’ 
Nat. Bank, (Tex.Civ.App.) 201 S.W. 
1088; Colonial & U. S. Mortgage Co. 
v. Thedford, 51 S.W. 263, 21 Tex.Civ. 
App. 254. (6) Permitting the presi- 
dent of a corporation through which 
plaintiff deraigned title to testify to 
declarations by the ancestor of de- 
fendant was not violative of Rev. St: 
(1925) art 3716. Valdez v. Yoe, (Tex. 
Civ.App:)) 39) .S.W.¢2d)" 1225 (7) On 
exception to the account of an admin- 
istrator to hold him liable for 
amounts disposed of by the intestate, 
persons to whom money was given 
may testify to conversations with the 
intestate tending to show that the 
transaction in question was a gift, 
only parties to the action being dis- 
qualified by Comp. St. (1910) p 2218 
§ 4. Smith v. Jones, 104 A. 380, 89 
N.J.Eq. 502. 


{b] Where statutory disqualifica- 
tion is confined to parties and as- 
signors of parties, one who is neither 
a party nor the assignor of a party is 
not prevented by the statute from tes- 
tifying as to transactions with dece- 
dent. Bayless v. Reed, 190 P. 211, 47 
Cal.App. 139. 


{c] Parties and interested persons. 
—Where the statute is in terms con- 
fined to parties and persons interested 
in the event, only such parties or per- 
sons are excluded. Nelson v. Olson, 
121 N.W. 609, 108 Minn. 109; Keigher 
v7. St.-Paul, 75.N.W. ‘732,73. Minn. 21; 
Harrington v. Samples, 30 N.W. 671, 
36 Minn. 200. 


[d] Relatives of parties.—(1) Gen. 
St. (1909) § 5914 did not render in- 
competent a party’s brother (Hess v. 
Hartwig, 132 P. 148, 89 Kan. 599 [as 
amended by L. (1911) c 229]) (2) nor 
did it render incompetent the wife of 
a party (Hess v. Hartwig, supra; Nel- 
son v. Oberg, 127 P. 767, 88 Kan. 14). 


— 
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vision removing 
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statute constitutes an exception to the general pro- 


the disqualification of parties be- 


cause of interest the competency of a party to whom 


the general qualifying statute does not apply is de- 


Wile a termined by the 


The view has 


fe] Scrivener of deed conveying 
premises to husband and wife was not 
incompetent, under Code Civ. Pract. 
§ 606 subd 2, where the husband was 
dead, to testify concerning a survivor- 
ship feature in, thexdeeds» Reid v. 
Reid, 20 S.W.(2d) 1015, 230 Ky. 835. 


[f] Testimony as to transactions 
between a party and a deceased person 
by a witness who was not within the 
statutory prohibition was admissible. 
Anderson v. Daniel, 91 S.BE. 940, 19 
Ga.App. 526. 


80. Gillam vy. Wright, 92 N.E. 906, 
246 Ill. 398, 188 Am.S.R. 243; Title 
Guaranty & Surety Co. v. Hay, 176 S. 
W. 957, 165 Ky. 76; In re Meyers’ Es- 
tate, 223 N.Y.S. 701, 129° Misc. 760. 
See Seligman v. Ten Hyck’s Hstate, 27 
N.W. 514, 60 Mich. 267 (where a wit- 
ness was incompetent). 


81. Interested persons see infra §§ 
318-338. . 


Nature and effect of testimony as 
affecting interest Of parties see infra 
§§ 466-471. 


82. Roncelli v. Fugayi, 186 P. 373, 
44 Cal.App. 249. See Moore v. Sého- 
field, 31 P. 532, 96 Cal. 486 (apparently 
recognizing rule). But see Todd v. 
Martin, (Cal.) 37 P. 872 (where ap- 
parently the statute was not given a 
literal construction). 


83. Kansas City Life Ins. Co. v. 
Wilkinson, 264 P. 37, 125 Kan. 305; 
Sarbach v. Sarbach, 122 P. 1052, 86 
Kan. 894; Grosshart v. McNeal, "218 
Pe e329, 90) Ok Ooze Chapman. av. 
Greene, 130 N.W. 30, 27 S.D. 178. 


84. Thompson v. Cody, 28 S.E. 669, 
100 Ga. 771; Roberts v. Yarboro, 41 
Tex. 449. 


85. Beeler v. Motter, 33 F.(2d) 788; 
Schulte v. Hagemeyer, 16 Ohio App. 1. 


86. Sarbach vy. Sarbach, 122 P. 
1052, 86 Kan. 894; Hareckson v. Rog- 
ers, ioreAn =o 13. SLL Mids tol Gross- 
ae v. McNeal, 218 P. 329, 95 Ok. 

[a] Party competent.—Under Code 


Pub. Gen. L. (1904) art 35 § 3, pro- 
viding that in actions or proceedings 
by or against executors, administra- 
tors, heirs, devisees, legatees, or dis- 
tributees of a decedent as such, no 
party to the cause shall be allowed to. 
testify as to a transaction with the 
testator, intestate, or ancestor, a pur- 
chaser of mortgaged premises who 
took subject to the mortgage and who 
subsequently conveyed to his coplain- 
tiff was a competent witness in a pro- 


rules of the common law,** and in 


such case the disqualifying statute does not render 
incompetent a party who would be competent in the 
absence of the provision removing disqualification.*® 
So, where statutory provisions allowing parties to be 
witnesses, by express provision, are rendered inap- 
plicable to proceedings to which one of the parties is 
an executor or administrator*except as specified, the 
competency of a party to such a proceeding where 
the specified exceptions do not apply is governed by 
the rules of the common law.®° 
statutes the fact that a person is a party to an ac- 
tion does not of itself render him Imcompetent to 
testify in respect of transactions or Communications 
with a deceased person,®? or matters occurring dur- 


Under some of these 


ceeding after the death of the mort- 
gagor between the purchaser and the 
mortgagee to determine what interest 
was covered by the mortgage to show 
that the interest was agreed to be 
paid by the mortgagor. FHEareckson v. 
Rogers, 75 A. 513, 112 Md. 161. 


87. Hoffman v. Maloratsky, 164 A. 
260, 112 N.J.Eq. 333. 


88. White v. Ross, 35 N.E. 541, 147 
Til. 427. 

89. White v. Ross, supra; 
shaw v. Combs, 102 Ill. 428. 


[a] Suit in equity.—Where, even 
before the enactment of the statute 
removing disqualifications, by the 
rules and usages of courts of chan- 
cery a particular party was compe- 
tent to testify in a suit in equity on 
a question in the decision of which he 
had no interest, the disqualifying 
statute does not render. such party in- 
competent. White v. Ross, 35 N.E. 
Sa aa Th Ae Smt e ave West, 103 
1s 332; Bradshaw vy. Combs, 102 Ill. 


Brad- 


90. Tuck v. Bean, 155 A. 277, 130 
Me. 277; Travellers’ Ins. Co. v. Foss, 
130 A. 210, 124 Me. 399; Weed v. Clark, 
109 A. 8, 118 Me. 466; Sherman v. 
Hall, 36 A. 626, 89 Me. 411. 


91. U.S.—Beeler*v. Motter, 33 F. 
(2d) 788. 


Fla.—Palm Beach Hstates vy. Crok- 
er, 1431 S0/4792 106) Miaw 617; 


Ga.—Campbell v. Hallman, 124 S.E. 
41, 158 Ga. 574; Fulton v. Parker, 78 
S.E. 414, 140 Ga. 66. 


Kan.—Wichita Union Nat. Bank v. 
Kramer, 246 P. 976, 121 Kan. 180. 


Mo.—Nordquist v. Nordquist, 14 S. 
W.(2d) 588, 321 Mo. 1244 [trans-~ 
ferred from Court of Appeals 278 S. 
W. 810]. 


N.J.—Hutchinson y. Conkling, 162 
A. 736,, I ANES og. 471: 
N.Y.—Harrington vy. Schiller, 132 N. 


E. 89, 231 N.Y. 278; Albany gun 
Sav. Bank v. McCarty, 43 N.E. 427, 
149 N.Y. 71; Whitehead v. Smith, si 
INVY. 154) [ati 14 Etim 534); Hunger- 
ford v. Snow, 114 N.Y.S. 127, 129 App. 
Divo SLey Va INS YeCiys Proc.N.S. Wits 
Bouton vy. Welch, 69 N.Y.S. 407, 59 
App.Div. 288 [aff 63 N.E. 554, 170 N. 
Y. 554]; Davis v. Gallagher, § INeYS: 
Ig 5 Hun 5938 [rev on other grounds 
26 N.B. 1045, 124 N.Y. 487]; Bronx 
County Trust Co. v. O’Connor, 230 N. 
Y.S. 226, 182 Misc. 294 [rev on other 
grounds 234 N.Y.S. 414, 226 App.Div. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ine the lifetime of such a person,®? as, for example, 
where such party does not have the interest contem- 
plated by the statute®*® or his interest is not an- 
tagonistie to the party against whom he is ealled to 
testify.°* So a party who does not testify for him- 
self as to transactions with, or statements by, an in- 
sane person is not within certain statutory disquali- 
fications.°° Under some statutes, however, the in- 
terest of a party is not necessarily an clement of his 
incompeteney,°®® and under certain statutes ne neces- 
sary party to a suit by or against a personal repre- 
sentative of a decedent is competent to testify as to 
certain matters unless the representative first. offers 
himself as a witness and testifies as to such mat- 
ters.°* In any event where a party and his proposed 
testimony come within the statutory prohibition, he 
is incompetent,®® as, for example, where the statute 
extends the disqualification to a party to the action 
whose right of action or defense is derived from one 
who is, or if living would be, subject to disqualifica- 
tion as the surviving party to a contract or cause of 
action.°® Some statutes of the general type here 
considered render parties absolutely incompetent as 
witnesses in their own behalf so that they cannot 
testify in respect of any matter,’ but other statutes 


96. 


126, aff 173 N.E. 858, 254 N.Y. 543]. 
213 Iowa 671; 


Okl.—Scott v. Bennett, 281 P. 251, 
138 Okl. 272; Grosshart pened 
BUS 29 yO DeOkI oda. ehinmie ov. 

Atkinson, 177 P. 111, 72 Okl. 1 on ee 


Pa.—Trexler yv. Africa, 42 Pa.Su-| 33 
per. 542. 


W.Va. 494. 


WITNESSES 


Nugent v. Dittel, 239 N.W. 559, 
Burton v. Baldwin, 16 
N.W. 110, 61 Iowa 283; 
Barrett, 3 N.W. 690, 52 Towa 637 
40 S.E. 
Patterson y. Martin, 10 S.E. 817, 
See Clinton Savings 
Bank v. Underhill, 
Iowa 292 (recognizing rule). 
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render parties incompetent only as to certain desig- 
nated matters, leaving them competent as to matters 
not included in the statutory prohibition.* 


Position of parties on record. Courts will usual- 
ly look at the substance of the cause and determine 
who are the real parties whose interests are antago- 
nistie in enforcing the statutory disqualification.* 
The nominal position of the parties on the record does 
not control in determining the question as to adverse 
interest which affects competency,# and the actual 
conditions in this regard will govern.® Where the 
statute excludes testimony of a party to an action to 
which an executor or administrator is also a party, 
the fact that a party is a codefendant of the executor 
or administrator does not render such party compe- 
tent.® 


Liability for costs.7 Liability for costs has been 
regarded as such an interest as will disqualify a par- 
ty otherwise within the statutory disqualification,® 
but it has been held otherwise where the lability is 
remote, doubtful, and contingent.® 


Disqualification of all parties. Some statutes of 
the general type here considered provide for or ef- 


with the grantee, since deceased. 
Jones v. Gatliff, 113 S.W. 436. 


Williams pee j baton v. Curtis, (Mo.) 4 S.W. 
; Eyermann vy. Piron, 52 S. 
223, 129 N.C.) Ww oq, isi Mo. 107. 


Disqualification of surviving party 
to contract or cause of action in gen. 


88 Naw. 357, Lis 
eral see infra §§ 350-366. 


Com- 


~ Tex.—Albritten v. Commerce Farm 
Credit Co., (Tex.Civ.App.) 9 S.W.(2d) 
ae [aff (Commn.App.) 17 S.W.(2d) 
784]. ; 


[a] Illustrations.—(1) Only the 
death of a sole party to a contract, or 
of all contractors on one side, will 
prevent the adverse party from tes- 
tifying as to transactions with de- 
ceased because of Comp. Gen. L. 
CIO2TY 2S 4372 Palm Beach Estates 
we Croker, 143 So. 792, 106 Fla. 617. 
(2) The death of one of several joint 
contractors who are defendants does 
not bring the case within such stat- 
ute. Palm Beach Estates v. Croker, 
supra. 


92. Martin y. Martin, 20 N.E. 763, 
TUS Ind. 22 7. 


8380S: 
Co. v. Dunne, 
York statutes). 


Ind.—Martin vy. Martin, 20 N.E. 763, 
118 Ind. 227. 


Ky.—tTaylor v. Taylor, 289 S.W. 305, 
PRUE WEG is BOAT: 


Nev.—Su Lee v. Peck, 240 P. 4385, 
49 Nev. 124. 


N.Y.—Albany County Sav. Bank v. 
McCarty, 43 N.E. 427, 149 N.Y. 71; 
Hungerford v. Snow, 114 N.Y.S. 127, 
118 N.Y.S. 1114, 129 App.Div. 816, 132 
App.Div. 949, 1 N.Y.Civ.Proc.N.S. 115. 
See Nordquist v. Nordquist, 14 S.W. 
(2d) 583, 321 Mo. 1244 (where certain 
parties were not incompetént); Har- 
DLS o Vig A OBO: ol0.0 “Sab nedkeo Dye Lt Ory Nie. 
7 (where a witness was competent). 


And see cases supra note 91. 


What constitutes interest of parties 
Ori persons see passim infra §§ 291- 


ser Hill v. McLean, 10 Lea (Tenn.) 


Life 
165 


Ins. 
(New 


Metropolitan 
2 F.Suppl. 


95. Grigsby v. Smith, 192 S.W. 856, 
174 Ky. 819. 


pare De Pue v. Steber, 108 S.B. 590, 
89 W.Va. 78 (where apparently a par- 
ty was not incompetent merely as a 
party). 

97. Kirkpatrick v. Kirkpatrick, 151 
A. 48, 106 N.J.Eq. 391. 


98. Ill.—In re Cooper’s Estate, 227 
Tl. Ae 332. 


y.—Brewer’s Ex’r v. Smith, 45 S. 
W. ha) 1036, 242 Ky. 175; Wright v. 
Wheat, 6 S.W. (2d) 458, 294 Ky. 386; 
Petty v. Petty, 295 S.W. 863, 220 Ky. 
FOO see Dray vie Rumery 56) .SuwWie 645, 
966, 22 Ky.L. 100. See Stamper v. 
Cornett, 121 S.W. 623 (where, how- 
ever, the admission of certain testi- 
mony was not prejudicial). 
Md.—tTracey v. Tracey} 153 A. 80, 
160 Md. 3806. 


N.Y.—Smith v. Hathorn, 25 Hun 159 
[rev on other grounds 88 N.Y. Quen. 
Bronx County Trust Co. vy. O’Connor, 
230 N.Y.S. 226, 132 Misc. 294 [rev on 
other grounds 234 N.Y. S. 414, 226 App. 
Div. 126, aff 178 N.E. 858, 254 N.Y. 
543]. 

Pa.—Frasso v. Doyno, 12 Pa.Dist.& 
Co. 792. 

Wash. 
26, 140 Wash. 593. 


{a] Tlustrations.—(1) Testimony 
of a mother in her own behalf was 
incompetent, under Code Civ. Pract. 
§ 606, subs 2, in support of a claim 
for compensation under the work- 
men’s compensation act for the death 
of a son. Madden v. Black Mountain 
Corporation, 36 S.W.(2d) 848, 238 Ky. 
53. (2) Plaintiff in a suit to quiet ti- 
tle against one who claimed, by 
mesne conveyances, under a decedent 
who, it was alleged, had acquired ti- 
tle from. plaintiff, was incompetent. 
Brown v. Elk Horn Coal Corporation, 
8 S.W.(2d) 404,225 Ky. 288. (3) A 
grantor, seeking to cancel his deed, 
could ‘not testify as to a transaction 


Wendorf, 250 P. 


1. See infra § 391. 
2. See infra § 392 et seq. 


3. Kirkpatrick v. Kirkpatrick, 151 
A. 48, 106 N.J.Eq. 391. 


[a] Party competent.—A person 
who had guaranteed deceased’s notes 
for a consideration which was includ- 
ed in notes alleged to be usurious, and 
Was an executor of G@eceased’s estate, 
was a competent witness on behalf 
of plaintiff since his interest was not 
that of plaintiff in an action against 
the executor and others by the payees. 
Donahue y. Casabianca, 162 A. 7638, 
109 N.J.Law 425. ‘ 


4. Volbracht v. White, 64 N.E. 324, 
197 Ill. 298; Bardell v. Brady, 50 N.E. 
fo Aen Otis 420; Pyle v. Pyle, 41 N. 
BE. 999, 158 Ill. 289; Kirkpatrick v. 
Kirkpatrick, 151 A. 48,,106 N.J.Ea. 


5. Volbracht v. White, 64 N.E. 324, 
197 Ill. 298; Kirkpatrick v. Kirkpat- 
rick, 151 A. 48, 106 N.J.Eq. 391; Mat- 
ter v. Stewart's Will, 5 N.Y.S. 23, 1 
Conn.Surr. 412. 


6. Cardiff v. Marquis, 
1088, 17 N.D. 110. 


7. Next friend or guardian ad li- 
tem see infra § 298. 


Party adverse to mop nes cates ate of 
decedent see infra § 299 


8. South y. Perry, 73 N.W. 282, 
52 Neb. 738; Croker v. New York 
Mists Cow 156 N.Y. Sly LAOMUN Wie dines 
McKnight Vel Reeds) TL Siw ts: 30 
Tex.Civ.App. 204. 


[a] Direct legal interest.—Liabili- 
ty for costs has been regarded as a 
direct legal interest sufficient to dis- 
qualify. Smith v. Perry, 73 N.W. 282, 
52 Neb. 738; Ransom v. Schmela, 12 
N.W. 926, 13 Neb. 73. 


9. In re Van Alstine’s Estate, R2e: 
942, 26 Utah 193. 


114 N.W, 
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fect the exclusion of any party to the action if the 
statute is otherwise applicable,t® but the rule is 
otherwise under certain statutes.1! The view has 
been taken under a disqualifying statute applicable 
to any party that the competency or incompetency 
to testify is reciprocal’? and that, where one party 
is competent, another party is also competent.?® 


[§ 292] (b) Who Treated as, and Matters Affect- 
ing Status of, Parties!4—aa. In General. The real 
party in interest, although not a party to the record, 
is, according to some authorities, incompetent,*® as is 
also one who, although not a party to the record, is a 
necessary party to the litigation,!® and, of course, one 
who is the real party in interest as well as a party 
to the record is incompetent if the statute is other- 
wise applicable.t7 The view has been taken that 
one who is interested in the controyersy and who 
will be bound by the judgment to be rendered is a 
“narty” even though not a nominal party.t® So, even 
where the statute applies in general only to par- 
ties to the record,!® it has been held or recognized 
that where a person is to all intents and purposes a 
party, although not nominally such, the statutory dis- 


WITNESSES 


(* 
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example, where he has transferred his cause of action 
to a person who brings the action, merely for the pur- 
pose of avoiding the disqualification.2+ A person 
who is not named as a party of record may bring him- 
self within some statutes by assuming the defense of 
the action.22 The fact that an administrator in 
bringing an action styles himself an assignee of a 
particular person does not make such person a party 
to the action and thereby render such person incom- 
petent.?® In an action by an administrator in one 
state, an administrator of the same estate in another 
state is not a party within the purview of a statute 
providing that neither party shall testify in an ae- 
tion by or against an executor or administrator.** 


Personal representative in contest between repre- 
sentatives of different estates. A pérsonal repre- 
sentative of a decedent who sues to enforce a claim 
of his estate against the estate of another decedent 
represented in the action has been regarded as a par- 
hye’ 


Person represented by party. A person who is 
represented in an action,?® even though not a named 


qualification is effective as to such person,?° as, for 


10. U.S.—Riley v. Lukens Dredg- 
ing & Contracting Corporation, 4 F. 
spp 144 (Maryland Code art 35 § 


Ala.—Watson y. Appleton, 62 So. 
765, 183 Ala. 514; Fort’s Adm’r v. Da- 
vis, 67 Ala. 481; McCrary’s Adm’r v. 
Rash’s Adm’r, 60 Ala. 374. 


Ind.—Wolfe v. Kable, 8 N.E. 559, 
pe Ind. 565; Meyer v. Morris, 78 Ind. 
58. 


Md.—Farmer v. Farmer, 111 A. 464, 
137 Md. 69. See Martin v. Munroe, 
89 A. 319, 121 Md. 679 (where plaintiff 
and a defendant were excluded). 


Minn.—Lowe vy. Lowe, 86 N.W. 11, 
83 Minn. 206. 


N.D.—Bottineau First Nat. Bank v. 
Hilliboe, 114:N.W. 1085, 17 N.D. 76, 
17 Ann.Cas. 213. 


Tenn.—Godfrey v. Templeton, 6 S. 
W. 47, 86 Tenn. 161. 


Tex.—Edelstein v. Brown, 100 S.W. 
129, 100 Tex. 408, 123 Am.S.R. 816 [aff 
(Civ.App.) 95 S.W. 1126]; Kennedy’s 
Estate v. Richardson, (Civ.App.) 41 
S.W.(2d) 95; Royal Fraternal Union 
v. Stahl, (Civ.App.) 126 S.W. 920; Bar- 
rett v. Eastham, (Civ.App.) 86 S.W. 
1057. 


11. STodd <v.) Martin,) (Cal.) » 37) oP. 
872; Barton v. Dyer, 220 P. 448, 38 
Idaho 1. But see Moore v. Schofield, 
31 P. 532, 96 Cal. 486 (where, however, 
an adverse interest of the witness ap- 
peared); Blood v. Fairbanks, 50 Cal. 
420 (where the court said that the 
statute rendered all the nominal par- 
ties to the action incompetent). 


Competency of representative of de- 
cedent see infra §§ 301-304. 


12. Albritton v. Commerce Farm 
Credit Co., (Tex.Civ.App.) 9 S.W.(2d) 
193 [aff (Commn.App.) 17 S.W.(2d) 
784]. 

13. Albritton v. Commerce Farm 
Credit Co., (Tex.Civ.App.) 9 S.W.(2d) 


193 [aff (Tex.Ccommn.App.) 17 S.W. 
(2d) 784]. 

14. Nominal, unnecessary, or im- 
proper parties see infra § 296. 

15. Penny v. Croul, 49 N.W. 3811, 
Si eMich obs 13; RVAl* 83 Woster sv, 


eS SN 


Hla, 45 A. 248, 69 N.H. 460; Little v. 
Riley, 43 N.H. 109; Platner v: Ryan, 
69 A. 1007, 76 N.J.Law 239; Wright v. 
Jackson, 18 N.W. 486, 59 Wis. 569. 
See Townsend y. Riley, 46 N.H. 300; 
Perkins v. Perkins, 46 N.H. 110 (both 
eases apparently recognizing rule). 
But see Adams v. Jones, 39 Ga. 479 
(holding son of plaintiff administra- 
tor’s decedent competent to testify as 
against objection that son, although 
not eens party, was real party to 
suit). 


[a] One for whose use and benefit 
suit is brought is a party within the 
statute excluding parties as witness- 
es. Platner v. Ryan, 69 A. 1007, 76 N. 
J.Law 239. 

[b] 
land, one claiming under a deed from 
defendant, which was unrecorded 
when the notice of lis pendens was 
filed, being bound by the judgment, 
was a party within the meaning of 
the statute, and hence incompetent. 
Wright vy. Jackson, 18 N.W. 486, 59 
Wis. 569. 


Arie Alexander vy. Hoffman, 70 Ill. 


17. Petty vy. Petty, 295 S.W. 863, 


220 Ky. 569. 


18. King v. King’s Unknown Heirs, 
(Tex.Civ.App.) 16 S.W.(2d) 160; Clark 
v. Briley, (Tex.Civ.App.) 193 S.W. 419. 
See Williams v. Kincannon, (Tex.Civ. 
App.) 265 S.W. 925 (where, however, 
the witness whose competency was 
questioned was not within the rule). 


19. See supra § 290. 


20. Roy v. Sanford, 204 S.W. 1159, 
140 Tenn. 382. 


21. Wells v. Fidelity Trust Co., 115 
APPS 93 UNG: 9409 Roy. tvat San-= 
ford, 204 S.W. 1159, 140 Tenn. 382. 
And see cases passim infra § 341. 


[a] fllustrationm—Under Thomp- 
son’s Shannon Code § 5598 (Acts 
[1869-1870] c 78 § 2), making testi- 
mony as to a transaction with deceas- 
ed by a party to an action against the 
administrator incompetent, in an ac- 
tion on a note against the adminis- 
trator of the deceased maker, the 
payee could not testify to execution 
of the note, although action was 


In action affecting title to 


party,?7 may, according to some cases, be incompe- 


brought by a party to whom it had 
been indorsed for collection and for 
the purpose of rendering such payee 
incompetent. Roy v. Sanford, 204 S. 
W. 1159, 140 Tenn. 382. 


[b] he assignor should be brought 
in as a party where it appears that 
the assignment was made merely to 
avoid the effect of the disqualifying 
statute. Platner v. Ryan, Ex’r, 69 A. 
1007, 76 N.J.Law 239. 


Effect of transfer by party pending 
suit see infra § 295. . 


Transfer prior to action making 
Pony, a nominal party see supra § 


22. Bachelder v. Brown, 11 N.W. 
200, 47 Mich. 366. 


[a] Thus, where an _- executor 
brings suit upon negotiable paper, and 
a third person claims the paper, and 
takes upon himself the defense of the 
suit on that ground, he is to be deemed 
an “opposite party” to the executor, 
and is incompetent under a statute 
providing that where’ a suit or pro- 
ceeding is prosecuted or defended by 
a representative or certain other per- 
sons claiming under a decedent the 
“opposite party” may not testify in 
his own behalf as to certain matters. 
Bachelder v. Brown, 11 N.W. 200, 47 
Mich. 366. 


23. Woodrow v. Blythe, 2 Del.Co. 
(Pa.) 94 (statement as to assignee 
was merely matter of description). 


24 Stearns v. Wright, 51 N.H. 600. 


25. Roncelli v. Fugazi, 186: P. 373, 
44 Cal.App. 249; Poucher v. Scott, 33 
Hun 2238, 230 [aff 98 N.Y. 422]. 


“We are of the opinion that the ad- 
ministrator was a party to this action. 
We cannot divorce him. from the office 
of administrator, and say that he was 
not a party and that the real party to 
the action was the office of adminis- 
trator.”’ Poucher v. Scott, supra. 


Competency in controversy between 
different representatives in general 
see infra §§ 301-303. 


26. Dodson v. Watson, (Tex.Ciy. 
App.) 225 S.W. 586. 
27. Dodson v. Watson, (Tex.Ciy. 


App.) 225 S.W. 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


orc a 


.~ peel) 0 
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tent in respect of matters prohibited by a statute dis- 
qualifying parties, at least where the person so rep- 
resented would be bound by the judgment.?* Thus 
a cestui que trust in an action for his benefit brought 
by his trustee,?® and an infant who sues by his next 
friend,®° have each been regarded as a party. In 
some jurisdictions, however, a cestui que trust is not 
regarded as a party merely because he is represented 
by the trustee,*! even though the judgment would 
bind the cestui que trust.°?. There is apparently au- 
thority for the view that the equitable plaintiffs for 
whose benefit an action for wrongful death is brought 
under a statute providing for such action are not 
parties “to the cause.”*? 


Spouse of party.°4 While, where the statute ex- 
eludes a “party to the cause” it has been held that 
it does not apply to the husband of a party,®> the 
view has been taken that where a person represents 
the community interests of himself and wife, the wife 
is to be treated as a party subject to the statutory 
disqualification.?*® 


An agent of a corporation which is a party may 
not, merely because of such agency, be regarded as 
a party to the action.** 


Warrantor. While a remote warrantor of title 
who will not in any manner be bound by the judg- 
ment may not be regarded as a “party”®® it has been 
held that a warrantor who has been made a party 
in such a way as to make the judgment binding on 
him may be incompetent.®® 


Probate or contest of will.4° In a contested pro- 
ceeding to establish or probate a will, both heirs*! 
and legatees*? are regarded as parties, so, under a 
statute applicable in terms to a party or person in- 
terested in the event who seeks to testify in his own 


[a] An heir has been regarded as{S.W. 76, 26 Tex.Civ.App. 551. 
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behalf against the representatives of, or persons 
claiming under, a decedent, in a suit for the probate 
or contest of a will, propounders,** and caveators,** 
have been regarded as parties. So, under a statute 
disqualifying both parties to a proceeding by or 
against heirs or legal representatives, in a proceeding 
to probate a will the proponent,*® and the contest- 
ing heirs,** even though such heirs do not appear as 
contestants of record,*? are regarded as parties, and 
where only one of two designated executors applies 
for probate, the other has been regarded as a “par- 
ty” to the proceeding within the meaning of such 
statute.*® 


Separate actions or proceedings. When several 
claims against the estate of a decedent were referred 
to the same referee by the same order of reference, 
this did not deprive the proceedings of their individ- 
uality, so as to render one claimant incompetent to 
testify for another as to transactions with dece- 
dent;*® and in a suit to construe a will, where heirs 
of one beneficiary filed a cross bill against the execu- 
tors of another, seeking to establish a trust in the 
share conveyed by their ancestor to such other bene- 
ficiary, evidence of other beneficiaries as to declara- 
tions of the grantee in the conveyance attacked was 
not inadmissible because by a party to the record 
against another party in a representative capacity, . 
since the eross bill was, in effect, a separate suit.>° 


[§ 293] bb. Status as Party at Time of Testifying 
in General. Usually, in order to be incompetent as 
a party, the witness must be a party at the time when 
his testimony is offered;°! and hence, although an 
action remains pending, a party may be competent 
if the action has been terminated as to him,®? as, for 
example, by a dismissal®? or discontinuance as 


302 note 6. 


a party in an action by an adminis- 87. Po ; " 
: 4 4 ppenhusen v. Poppenhusen, 44. In re Brown’s Will, 140 S.E. 
trator and hence disqualified, although | 195 Ny. 269, 68 Misc. 548 [aff 133]192, 194 N.C. 583; In re Chisman, 95 


not a named party, on the theory that | Ny.s. 887, 149 App.Div. 307]. S.E. 769, 175 N.C. 420; 


such heir was represented by the ad- 
ministrator. Dodson v. Watson, (Tex. 


Crowley, 217 N.W. 719, 195 Wis. 47 39. 


Pepper v. 


Broughton, 80 N.C. 251. See In re 


38. Parker v. Cockrell, (Tex.Civ. > : 
Civ.App.) 225 S.W. 586. See Stuart v.| App.) 31 S.W. 221. Mann, 9 WV ill) 18 ¢ SB 649.192 MCs 


Bennett v. Virginia Ranch, etc., 


(recognizing rule). 


(an heir was a “party” to an action by 
the administrator within St. [1927] § 
325.16 making a party incompetent to 
testify in respect of a transaction 
with a deceased person in certain 
cases). 

28. Williams v. Kincannon, (Tex. 
Civ.App.) 265 S.W. 925. 

29. Gabbett v. Sparks, 60 Ga. 582; 
Hopkins v. Sargent’s Estate, 92 A. 14; 
88 Vt. 217. 

30. Ransom v. Haberer & Co., 13 
Ohio Gir.Ct.N.S: 511,.32. Ohio Cir/Ct, 
592 [aff 98 N.E. 1131, 85 Ohio St. 483] 
(Gen. Code 11495). 

81. Corbett v. Kingan, 166 P. 290, 
19 Ariz. 134. 

32. Corbett v. Kingan, 166 P. 290, 
19 Ariz. 134. 


33. Riley v. Lukens Dredging & 
Contracting Corp., 4 F.Suppl. 144. 

34. Incompetency of spouse of par- 
ty as: 
Party in general see infra § 310. 
Person interested see infra § 325. 


85. Marx v. Marx, 96 A. 544, 127 
Md. 373. 

36. Newton v. Newton, 14 S.W. 157, 
77 Tex. 508; Simpson v. Brotherton, 
62 Tex. 170; Hedges v. Williams, 64 


Co., 21 S.W. 126, 1 Tex.Civ.App. 321. 


[a] In action of trespass to try 
title, where a warrantor is made a 
party defendant so as to render the 
judgment binding on him in favor of 
his vendees, he is a “party,” within 
the meaning of the statute which pro- 
hibits parties from testifying against 
the heirs or legal representatives of 
decedents, even though he has filed a 
disclaimer in the suit. Bennett v. Vir- 
ginia Ranch, etc., Co., 21 S.W. 126, 1 
Tex.Civ.App. 321 [dist Eastham v. 
Roundtree, 56 Tex. 110; Markham v. 
Carothers, 47 Tex. 21]. 


40. Applicability of statute to pro- 
bate proceedings in general see supra 
§ 287. 


Testimony as to mental capacity see 
infra § 416. 


41. In re Valentine’s Will, 67 N.W. 
12, 93 Wis. 45 (proceeding to establish 
a lost will). 


42. Inre Valentine’s Will, 67 N.W. 
12, 93 Wis. 45 (proceeding to establish 
a lost will). 


43. In re Brown’s Will, 140 S.E. 
192, 194 N.C. 583; In re Chisman, 95S. 
E. 769, 175 N.C. 420; Pepper v. Brough- 
ton, 80 N.C. 251. See In re Mann’s 
Will, 134 S.E. 649, 192 N.C. 248 (recog- 
nizing rule). But see cases infra § 


45. Kennedy’s Estate v. Richard- 
son, (Tex.Civ.App.) 41 S.W.(2d) 95. 


46. Kennedy’s Estate v. Richard- 
son, supra. 


[a] Nominal and real party.—-A 
brother of the testatrix contesting 
probate of a will was both a nominal 
and a real party and was disqualified 
to testify concerning transactions 
with deceased under Rev. St. (1925) 
art 3716. Kennedy’s Estate v. Rich- 
oresea (Tex.Civ.App.) 41 S.W.(2d) 


47. Kennedy’s Estate v. Richard- 
son, supra. 


48. Clark v. Briley, (Tex.Civ.App.) 
193 S.W. 419. f 


49. Pandjiris v. McQueen, 13 N.Y, 
S. 705. 


50. Baldwin v. Trowbridge, 50 A. 
494, 62 N.J.Eq. 468. 


51. Stanley v. Wilkerson, 39 S.W. 
1043, 63 Ark. 556; Clinton Sav. Bank 
v. Underhill, (Iowa) 84 N.W. 667; 
poy aen v. Harris, 48 A. 329, 61 N.J.Eq. 
480. 


52. Fuqua v. Dinwiddie, 6 Lea 
(Tenn.) 645. 


53. Hayden v. McKnight, 45 Ga. 
147;_ Freeman v. Eadly, 7 N.E. 656, 
117 Ill. 317; Currier v. Clark, 124 N. 


232 [70 C.J.) 
against him,®? by a default on his part,®> by his with- 
drawal of his answer,®® by a judgment for’ or 
against®*® him, or by permitting one plaintiff to retire 
by a nonsuit.°® There is, however, authority for 
the view that where a party does not appear and a 
judgment is entered against him,°° or where he con- 
fesses judgment,®! he remains a party subject to the 
disqualifying statute where such statute is otherwise 
applicable, and a like rule has been recognized in re- 
spect of a defaulting party during the period inter- 
vening between the taking of the default and the ren- 
dition of judgment against such party.®? A defend- 
ant who remains the real party in interest notwith- 
standing he has been permitted formally to withdraw 
from the case is not rendered competent by such 
withdrawal,®*? and a defendant who has not interpos- 
ed a defense,®* or against whom a judgment by de- 
fault has been entered,°> may be incompetent where 
he remains interested in preventing a judgment 
against another defendant, or in having a judgment 
entered in favor of plaintiff.°® So, notwithstanding 
a dismissal as to a party, he may still be incompe- 
tent as an interested person.®* 


Stipulation for judgment. While a party may be 
rendered competent by a binding stipulation for 
judgment against him,°* a stipulation for judgment 
which is not filed when the testimony is offered 
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does not, it seems, render the witness competent,®® 
and notwithstanding a party’s stipulation for judg- 
ment against him in respect of one phase of the ac- 
tion, if such party remains a party to a cross action 
he may, it seems, still be incompetent under the dis- 
qualifying statute.’° 


Substitution. Where the statutory disqualifica- 
tion applies only to a party to the record, a former 
party to the record for whom another has been sub- 
stituted is not incompetent.’+ So, where the repre- 
sentative of an estate resigns or renounces his ap- 
pointment and another representative’? or person’ 
is substituted as a party instead of the resigning or 
renouncing representative, such representative is not 
incompetent as a party. 


Improper refusal or grant of dismissal; collusion. 
Where a person is improperly joined as a party and 
is of right entitled to a dismissal as to him, it is im- 
proper to refuse such dismissal and thereafter re- 
fuse to permit such witness to testify because of a 
statute applicable to a party.74 On the other hand, 
where an action has improperly been dismissed as 
to a certain defendant, he is incompetent if other- 


“+*wi8e within the statute’™® and a dismissal as to one 


defendant which is collusive as between him and 
plaintiff does not necessarily render such defendant 


Williams, 18 A. 615, 130 Pa. 41. 


WW 622, a ke ieee Campbel! v. phergon by consurecHion, iter an in- 

ayes, 3 owa 9; Ekern v. Hrickson, } terlocutory judgment in his favor, so 

157 N.W. 1062, 37 S.D. 800; Green v.|as to be bound, as between himself | 9¢ Cai, 486 Ciudemen: be defauli) ne 

Hagens, (Tex.Civ.App.) 51 S.W.(2d)}and codefendants, by any judgment ° SUES OC CRW yap BAUR a 

ek, [ eae we and pence vias not cisaualis hee : aeee es V. eeall. 148 N.W. 
; saree Tus . ed as a witness for them, under Rev. ; Iowa 427; Holladay v. Rich, 
Lay ests eblon, Where the | ci art 3690. Williams v.’ Kincannon, |140 N.W. 794, 93 Neb. 491. 


guardian of infants joined in a will 
contest as guardian, but was not other- 
wise interested in the estate, and was 
not a necessary party, such guardian 
could properly obtain a dismissal as 
to herself and thus become competent 
to testify. Ekern v. Erickson, 157 N. 
W. 1062, 37 S.D. 300. 
54. Segar v. Lufkin, 77 Me. 142. 


55. Scherrer v. Ingerman, 11 N.E. 
8, 12 N.E. 304, 110 Ind. 428; Upton v. 
Adams’ Bx’rs, 27 Ind. 432; Chase v. 
Pitman, 43 A. 617, 69 N.H. 423; Brink- 
er v. Schreiber & Pheiffer, 8 Ohio Dec. 


(Reprint) 759, 9 Cine.L.Bul. 294; 
Hoskinson v. Miller, 104 Pa. 175. See 
Baker v. Kellogg, 29 Ohio St. 663 


(where a party who made no defense 
was not incompetent). 


[a] Where the principal maker of 
a note has defaulted, he may be a 
competent witness for the surety un- 
der some statutes. Chase v. Pitman, 
43 A. 617, 69 N.H.. 423. 


- 56. Bouton v. Welch, 63 N.B. 539, 
170 N.Y. 554. But see Genet v. Lawyer, 
61 Barb. (N.Y.) 211 (where there was 
a default). 

57. Williams v. Kincannon, 
Civ.App.) 265 S.W. 925. 

[a] On rendition of interlocutory 
judgment for defendant (1) whom 
plaintiff did not dismiss, although he 
made no attempt to prove the only 
allegation in the petition justifying 
the joinder of such defendant, such 
defendant ceased to be party, within 
Rev. St. art 3690, as effectively as if 
the court had dismissed the case as to 
him, and hence became competent to 
testify for the codefendants. Wil- 
liams vy. Kineannon, (Tex.Civ.App.) 
265 S.W. 925. (2) One not a party to 
notes executed by his alleged copart- 
ners, was not a party to the suit 


(Tex. 


supra. 


58. Clinton Sav. Bank v. Grohe, 88 
N.W. 357, 115 Iowa 292; Clinton Sav. 
Bank v. Underhill, (lowa) 84 N.W. 
667 [rehear gr on other grounds 88 
N.W. 357, 115. Iowa 292]; .Walker’s 
Adm’r v. Turley, 90 S:W. 576; 28 Ky.L. 
809; Glenn v. Hoffman, 2 Ohio Dec. 
(Reprint) 131, 1 West.L.Month. 506; 
Cunningham vy. Morrow, 24 Pa.Co. 348. 


59. Davey v. Coleman, (Tex.Civ. 
App.) 6 S.W.(2da) 227. 


Bunker v. Taylor, 83 N.W. 555, 
13 S.D. 4338. See Langley v. Dods- 
worth, 81 Ill. 86 (where a party was 
incompetent notwithstanding a de- 
fault). 

_61. Pipkin v. Tuer, (Tex.Civ.App>) 
177 S.W. 983. 


62. Kingman Citizens’ State Bank 
v. Covington Fountain Trust Co., (Ind. 
App.) 179 N.E. 190. 


63. Messimer v. McCray, 21 S.W. 
17, 113 Mo. 382. 


64. Church v. Howard, 79 N.Y. 415 
[rev 17 Hun 5]; Hill v. Hotchkin, 23 
Hun (N.Y.) 414. 


[a] In action against maker and 
sureties on promissory note, the mak- 
er is not competent in favor of the 
other defendants, even though he has 
defaulted, for he is still interested in 
preventing a judgment against them. 
Church v. Howard, 79 N.Y. 415 [rev 
17 Hun’ 53 ill v. Hotchkin, 23’ Hun 
(N.Y.) 414]. 


65. Dick v. Williams, 18 A. 615, 130 
Pa. 41 

[a] Where witness’ testimony 
would have removed foundation of de- 
fault judgment against him he was in- 
competent to testify for his codefend- 
ant because of his interest. Dick v. 


68. Conger v. Bean, 12 N.W. 284, 
58 Iowa 321 (so holding, although the 
judgment had not been entered). See 
Culbertson v.- Salinger, 108 N.W. 454, 
131 Iowa 307 (recognizing rule). 


69. Culbertson v. Salinger, 108 N. 
W. 454, 131 Iowa 307. 


70. Culbertson vy. Salinger, supra. 
71. Stanley vy. Wilkerson, 39 S.W. 
1048, 63 Ark. 556. 


72. Snyder v. Fiedler, 11 S.Ct. 583, 
139 U.S. 478, 35 L.Hd. 218: 


[a] Tiustrations.—(1) The execu- 
tor of the original plaintiff, terminat- 
ing his relationship as party plaintiff 
to the suit, for whom an administrator 
with will annexed was substituted, 
was not incompetent under Code 
(1924) § 11257, in an action against 
the representative of another dece- 
dent. Buckley v. Ebendorf, 216 N.W. 
20, 204 Iowa 896. (2) Where an ad- 
ministrator resigns after commencing 
suit and an administrator de bonis 
non is appointed and allowed to prose- 
cute in his place, the original adminis- 
trator is acompetent witness. Snyder 
v. Miedler, 11 S.Ct. 15835 139 (USS 478) 
35. L.Hd. 218. 


73 Byrnes. v. Curtin, \(Tex-Ciy, 
App.) 208 S.W. 405 [error gr]. 


[a] Thus, where an executor wha 
instituted a proceeding for the pro- 
bate of a will renounced his position 
as such and another person was sub- 
stituted, the renouncing executor was 
competent despite Reva’ St. (1911) art 
3690. Byrnes v. Curtin, (Tex.Civ. 
App.) 208 S.W. 405 [error gr]. 


74 Klein v. Munz, 286 P. 112, 87 
Colo. 223. 


75. Parker v. Nusbaumer, 50 S.W. 
646, 21 Tex.Civ.App. 180. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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competent.7® 


Discharge or adjudication in bankruptcy. While 
there is authority for the view that a party who sets 
up his discharge in bankruptey as a defense is no 
longer a party*’ it has been held that such a party 
may still be treated as a party subject to the statute 
where there is no dismissal as to him,’® and that a 
party is not rendered competent, even though his 
name is stricken by an amended pleading, merely be- 
eause of an adjudication of bankruptey in respect 
of such party.’°® 


Appeal. Under certain circumstances the fact 
that a party failed to appeal from a judgment against 
him does not render him competent if he is otherwise 
disqualified.S° A widow who is a party to a suit 
for partition of her deceased husband’s estate is not 
competent as a witness because she has secured an 
allotment of her share in the probate court where 
such order has been appealed from.*? 


Change in status after giving testimony. If one is 
not a party when he testifies, his testimony cannot 
be stricken out because he afterward becomes a par- 
ty,? at least where he has no interest in the sub- 
ject matter of the litigation..? On the other hand, 
where a witness is incompetent as a party when his 


76. James v. Fairall, 148 N.W. 


1029, 168 Iowa 427. 
{a] TIllustration.—The dismissal of 


was recognized). 
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84. Barton vy. Baldwin, 16 N.W. 110, 
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testimony is taken, a subsequert change in status 
does not render the testimony competent.** 


[§ 294] cc. Status Dependent on Service of Proc- 
ess. It has been held that one is not rendered in- 
competent as a witness by the fact that he is named 
as a defendant in the suit where he is not served with 
process and does not appear as a party.2> The view 
has been taken, however, that a defendant who was 
not served may be within the disqualifying statute 
where he is a necessary party and plaintiff makés a 
return of “not found,” and continues, as to such de- 
fendant.*® So, where, although a defendant is not 
served, an answer is filed for him by another de- 
fendant, the defendant who is not served may be in- 
competent in behalf of such other defendant.** 


[§ 295] dd. Disclaimer and Transfer or Assign- 
ment pending Suit.88 While the effect of a disclaim- 
er is sometimes governed by a statutory provision,*® 
‘it has been held or recognized that a party may be- 
come competent by filing a disclaimer of all interest 
in the subject matter of the suit.°° According to 
some cases, however, the fact that a party has dis- 
claimed does not render him competent where he still 
has an interest in the result of the action,®! as, for. 
example, where he may still profit by the result,°®? or 


disclaiming party does not become 
competent. Burke v. Burke, 87 A. 960, 
240 Pa. 379. (3) Even where the 


terms of the statute are complied with 


an action to set aside the probate of 
a will as against one defendant, if 
collusive, did not make him a com- 
petent witness for plaintiff as to a 
conversation with the _ testatrix. 
James v. Fairall, 148 N.W. 1029, 168 
Iowa 427. 


77. Bonte’s Adm’r v. Hinman, 6 
Ohio Dec. (Reprint) 1173, 11 Am.L. 
Rec. 649. 


78. Greely v. Willey, 
71 N.H. 240 (where it is said that 
bankrupt defendants “still remain 
parties to the action, and may be in- 
terested in some issue developed dur- 
ing the course of the trial, as, for in- 
stance, the issue of a new promise 
since their discharge’’). 


bi eAg TES, 


79. Anthony v. Sturdivant, 50 So. 
1028, 163 Ala. 530. 
80. Worthington v. Miller’s Adm’r, 


3 S.W. 532, 85 Ky. 320, 9 Ky.L. 10. 


[a] Jua€gment against partners.— 
Where only one of two defendant 
partners appealed from a judgment 
against them in an action by an ad- 
ministrator on a firm obligation, it 
has been held that the nonappealing 
defendant was incompetent to testify 
against the administrator on a new 
trial after reversal where such nonap- 
pealing defendant was otherwise in- 
competent. Worthington v. Miller’s 
Adimim 3 SiW.-532; 85 Ky.1382009 Ky. L: 
10. Compare Johnson v. Connable, 
41 Ohio St. 178 (where separate an- 
swers were filed to a cross petition, a 
party who filed one of the answers and 
did not appeal was competent in the 
district court on issues between other 
parties). 


81. Ellis v. Newell, 94 N.W. 468, 
120 Iowa 71. 
82. Snyder v. Harris, 48 A. 329, 


61 N.J.Eq. 480. 


83. Cox v. McClave, (Tex.Civ.App.) 
22 S.W.(2d) 961. See In re Dailey’s 
Estate, 147 N.W. 520, 180 Mich. 473 
(where the competency of a person, 
who was appointed administrator with 
the will annexed, as a witness in a 


52 Iowa 283. 


85. Hicks v. Williams, 84 N.W. 935, 
112 Iowa 691; Bunker v. Taylor, 74 N. 
W. 450, 10 S.D. 526. See Trymby v. 
Andress, 34 A. 347, 175 Pa. 6 (where 
the testimony on behalf of plaintiff 
of a defendant who was not served 
and whose interest was adverse to 
plaintiff was properly admitted in an 
action to which an administrator was 
defendant). But see Williams v. Carr, 
36 P. 644, 4 Colo.App. 363 (where, how- 
ever, the defendant who was served 
was apparently incompetent as an 
interested person). 


86. Jenks v. Opp, 43 Ind. 108. 


87. Parker v. Nusbaumer, 50 S.W. 
646, 21 Tex.Civ.App. 180. 


_ 88. Transfer of interest affecting 
competency of interested persons in 
general see infra § 322. 


89. See statutory provisions. 


{a] In Mlinois statutory provision 
that no person incompetent under a 
disqualifying statute of the type here 
considered shall become competent by 
any assignment or release of his claim 
made for the purpose of allowing such 
person to testify has been construed 
to prevent the avoidance of the statu- 
tory disqualification by a disclaimer 
of interest. Volbracht v. White, 64 N. 
E. 324, 197 Ill. 298. But see Campbell 
vy. Campbell, 22 N.l. 620, 130 Ill. 466, 
6 L.R.A. 167; Mester v. Zimmerman, 
7 Ill.App. 156 (in both eases the com- 
petency of a party to the record who 
had disclaimed all interest was recog- 
nized), 


{b] Im Pennsylvania, (1) under 
Act May 23;518870(Ps G) 159).§" 5 el 
“e” a codefendant in ejectment, who 
complied with the prescribed condi- 
tions by filing a disclaimer and secur- 
ing the costs, was relieved from the 
disability as a witness, although he 
still had an interest in the controversy 
as a warrantor in a deed to one of the 
parties. Africa v. Trexler, 81 A. 707, 
232 Pa. 493. (2) In the absence of 
payment of, or security for, costs, the 


by a married woman she may still be 
incompetent where her husband is a 
eodefendant and is’  inecompetent. 
Burke v. Burke, supra. 


90. Ind.—Spencer v. Robbins, 5 N. 
H. 726, 106 Ind. 580. See Martin v. 
Martin, 12 Qip INe EI. 7.0.55 pael hours Clwan cecode 
(where parties who disclaimed any in- 
terest in the subject matter of the 
controversy were competent). 


Kan.—Shorten v. Judd, 42 P. 337, 
56 Kan. 43, 54 Am.S.R. 587. 


Ky.—Hounshell vy. Hounshell, 23 S. 
W.(2d) 959, 232 Ky. 532 (where the 
testimony disclosed that the parties 
who disclaimed had no interest). 


Ber hie ae v. Rushing, 52 Miss. 


Neb.—Brooks ‘v. Brooks, 
41, 105 Neb. 235. 


Okl.—Murphy v. Colton, 44 P. 208, 4 
Okl. 181. 


Tex.—BHastham v. 
Tex. 110; Markham v. Carothers, 47 
Tex. 21; Jones v. Day, 88 S.W. 424, 
40 Tex.Civ.App. 158; Barrett v. East- 
ham, 67 S.W. 198, 28 Tex.Civ.App. 
189; Oaks v. West, (Civ.App.) 64 S.W. 
1033; Mayfield v. Robinson, 55 S.W. 
399,° 22, Tex.Civ.App. 385; Britton’ v. 
Tischmacher, (Civ.App.) 81 S.W. 241. 
But see Bennett v. Virginia Ranch, 
etc., ‘Co., 21 S.W. 126, 1. Tex.€iv.App. 
3821 (where a warrantor who had filed 
a disclaimer in an action of trespass 
to try title was held incompetent on 
the ground that the judgment would 
be conclusive against him). 


180 N.W. 


Roundtree, 56 


Wash.—Denny v. Schwabacher, 104 


PRP; 137%, 64 Wash" 689) 82 Am: SR: 
1140. 
91. Ransom vy. Schmela, 12 N.W. 


926, 13 Neb. 73. 


{a] Liability for costs is a suffi- 
cient interest. Ransom v. Schmela, 12 
N.W. 926, 13 Neb. 73. 


- 92.. James v. Fairall, 
1029, 168 Iowa 427. 


148 N.W. 
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may be liable in respect of certain phases of the con- 
troversy,°® and a disclaimer made for the purpose 
of avoiding liability for wrongdoing does not render 
the disclaiming party competent.%4 
claimer is so phrased as to retain rights of the dis- 
claiming party as to certain parties to the action, 
such disclaimer does not avoid the effect of the dis- 
A disclaimer at the close of 
the evidence will not render competent testimony 
which was incompetent when given.?® 


It has been held that 
a disclaimer does not render a party competent where 
his interest is not separate and distinet from that of 


qualifying statute.®® 


Joint or separate interest. 


his coparties.°? 


[a] Will contest.—In a will con- 
test, a son of the testatrix, by dis- 
claiming any interest in the action, 
did not become a competent witness as 
to a conversation with his mother on 
the theory of estoppel in favor of oth- 
er heirs, aS it would be necessary for 
the other heirs to plead such estoppel 
on distribution of the estate if the 
wilkk should be set aside. James v. 
Fairall, 148 N.W. 1029, 168 Iowa 427. 


938. Williams v. Neill, (Tex.Civ. 
App.) 152 S.W. 693. 


[a] Liability for damages.—IiIn an 
action for the recovery of real prop- 
eity and for rents as damages, testi- 
mony of a defendant who had filed a 
general denial and a disclaimer, but 
who was liable on a replevin bond 
for rent, as to transactions between 
himself and plaintiff’s intestate, was 
inadmissible. Williams vy. Neill, (Tex. 
Civ.App.) 152 S.W. 698. 


94. Laprad v. Sherwood, 44 N.W. 
943, 79 Mich. 520. 


- ..95. . Frye v. Gullion, 121 N.W. 5638, 
143 Iowa 719, 21 Ann.Cas. 285. 


[a] Where disclaiming parties re- 
mained proper and necessary parties 
in view of their failure to concede 
‘anything in favor of plaintiffs, the 
disclaimer did not render them com- 
petent. Frye vy. Gullion, 121 N.W. 
563, 143 Iowa 719. 


96. Shorten v. Judd, 42 P. 337, 56 
Kan. 48, 54 Am.S.R. 587. 


97. Lee v. Northwest Trust & Sav- 
ings Bank, 222 P. 489, 128 Wash. 214. 


{a] Particular action.—In a suit 
by an executor to foreclose a mort- 
gage and trust deed, one of the sign- 
ers of such documents and the notes 
secured by the mortgage could not, 
by disclaiming all interest, avoid the 
disqualification imposed by Reming- 
ton Comp. St. § 1211, and render him- 
self competent to testify in favor of 
his codefendants on the issue of pay- 
ment, his interest not being distinct 
from that of the other parties signing 
the notes and mortgage. Lee v. 
Northwest Trust & Savings Bank, 222 
P. 489, 128 Wash. 214. 


98. Transfer prior to action mak. 
ing party 2 nominal party see infra § 
296. 


99. Oury v. Saunders, 13 S.W. 1030, 
We Dex., 2:7 3% 


1; De Roux iv. ‘Girard y 112) R389, 
50 C.C.A. 136 [aff 105 F. 798]. 


2. Walker y. Steele, 22 N.E. 142, 
23 N.E. 271, 121 Ind. 436; Michigan 
Trust Co. v. Probasco, 63 N.E. 255, 29 
Ind.App. 109; Wolf v. Powner, 30 
Ohio St. 472; Mathews v. Mackey, 18 
Ohio Cir.Ct.N.S. 413. 


3. U.S.—Kingsbury v. Buckner, 10 


WITNESSES 


Where a dis- 


Parties. 


S.Ct. 638, 134 U.S. 650, 33 L.Ed. 1047; 
Brocalsa Chemical Co. v. Langsen- 
kamp, 32 F.(2d) 725: {rev 21 F.(2d) 
207] (Ohio statute). 


Ga.—Hooper v. Howell, 52 Ga. 315. 


Ind.—Works v. State, 22 N.E. 127, 
120 Ind. 119. 


Miss.—Hedges v. Aydelott, 46 Miss. 
99. 


Ohio.—Loney v. Walkey, 130 N.E. 
158, 102 Ohio St. d& faff.43 Ohio App. 
eae Wolf v. Powner, 30 Ohio St. 
472. 


S.C.—Devereux v. McCrady, 24 S.E. 
Wiig tA bus. Copel oo: 


Bey carer ce v. Fly, (Ch.A.) 52 S.W. 
ie 


[a] Tllustration.—A nominal de- 
fendant, against whom no relief was 
asked in a suit by an executrix to can- 
cel a contract, was not incompetent 
as a witness under Ohio Gen. Code §§ 
11493-11495. Brocalsa Chemical Co. 
v. Langsenkamp, 32 F.(2d) 725 [rev 
21 F.(2da), 207]. 


4 Kirkpatrick v. Kirkpatrick, 151 
A. 48,106 N.J.Eq. 391; Loney v. Walk- 
ey, 130 N.E. 158, 102 Ohio St. 18 [aff 
13 Ohio App. 398]; Gibson v. Parkey, 
217 S.W. 647, 142 Tenn. 99. See Fur- 
man’ v; Craine, 121°P) 100T 1s real 
App. 41 (administrator who was not 
a proper party defendant was not in- 
competent); Williams v. Kincannon, 
(Tex.Civ.App.) 265 S.W. 925 (partner, 
not a party to notes executed by other 
partners, was not proper party to 
suit thereon, within Rev. St. art. 3690, 
in the absence of proof of a written 
assumption thereof by him). 


[a] Tllustration.—Where an execu- 
tor sued on a note and defendant de- 
fended on the ground that the testa- 
tor had directed him to pay the pro- 
ceeds of the note to defendant’s wife, 
and thereupon the executor had the 
wife made a party defendant, and 
sought to have such payment adjudg- 
ed an advancement to her and charge- 
able against a bequest to her under 
the will, the wife was not thereby ren- 
dered incompetent, under Shannon 
Code § 5598, to testify as to conver- 
sations with the testator, as far as 
the rights of the husband were con- 
cerned, being only a nominal, and nei- 
ther a proper nor a necessary, party. 
Gibson v. Parkey, 217 S.W. 647, 142 
Tenn. 99. 


5. Harrison’s Adm’x v. Johnson, 18 
N.J.Eq. 420 [rev on other grounds 19 
N.J.Eq. 488]; Humphrey v. Sweeting, 
36 N.Y.S. 967, 92 Hun 447; Lowry v. 
Lowry, 247 N.W. 323, 211 Wis. 385 
[reh den 248 N.W. 472, 211 Wis. 385]. 
See Richard v. Marshall County 
Trust & Savings Co., 143 N.E. 152, 195 
Ind. 540 (where the competency of 
certain witness was recognized). 


Transfer or assignment pending suit.?§ 
who has transferred or assigned pending suit all his 
interest in the subject matter has been held com- 
petent,®® but it has been held that such transfer is 
not sufficient to render the transferor competent 
where the transfer is made for the purpose of remov- 
ing incompetency, the transferor remains a party, 
and the transferee is not made a party. 


[§ 296] ee. Nominal, Unnecessary, or Improper 
Some statutes of the general type here con- 
sidered do not render incompetent unnecessary? and 
merely nominal® or improper,‘ parties. 
petency of a party has been recognized where he is 
an unnecessary? 
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A party 


So the com- 


or nominal® party without interest 


6 Ark.—Brown v. Brown, 203 S.W. 
1009, 184 Ark. 380. 


Ky.—Hounshell v. eT aagt 23'S: 
W.(2d) 959, 232 Ky. 53 


Nev.—Su Lee v. ai 
49 Ney. 124. 


Tenn.—Hill v. McLean, 10 Lea 107. 


Tex.—Commerce Farm Credit Co. v. 
Albritton, (Commn.App.) 17 S.W.(2d) 
784; Sloan vy. Sloan, (Civ.App.) 32 S. 
W.(2d) 513. 


See Wood v. Wood, 25 S.C. 600; 
Cox v. McClave, (Tex.Civ.App.) 22 S. 
W.(2d) 961 (in both cases a party was 
competent). 


[a] A nominal party who is a 
proper party may be competent not- 
withstanding the disqualifying stat- 
ute. Commerce Farm Credit Co. v. 
ree (Tex.Commn.App.) 17 S.W. 

a) 7 


[b] Nominal party, having no in- 
terest in common with party calling 
him, is competent to testify respect- 
ing statements and admissions 
against interest by deceased notwith- 
standing Rev. St. (1925) art 3716.— 
Sloan v. Sloan, (Tex.Civ.App.) 32 S. 
W.(2d) 513. 


[c] Transfer of interest.—Where 
before the commencement of the ‘ac- 
tion a party to the action has been 
divested of all interest in the proper- 
ty involved by a valid and effective 
transfer or conveyance, such party is 
a mere nominal party to the action 
within the above rule. Albritton v. 
Commerce Farm Credit Co., (Tex.Civ. 
App.) 9 S.W.(2d) 193 [aff (Commn. 
App.) 17 S.W.(2d) 784]. 


{d] Suit on behalf of unincorpo- 
rated association.—In an action to 
quiet title, brought by plaintiffs on 
behalf of a voluntary, unincorporated 
Chinese religious society, under Rev. 
Laws, § 5001, the society was the real 
party in interest, and plaintiffs were 
nominal parties only, were not liable 
for costs in view of section 5385, and 
hence having no interest in the action 
were not incompetent under section 
5419 to testify as to alleged state- 
ments made by the deceased donor as 
to the property in question. Su Lee 
v. Peck, 240 P. 485, 49 Nev. 124. 


[e] In Maine the view has been 
taken that the statutory provision 
that if the adverse party is nominal 
only and had parted with his inter- 
est during the lifetime of the repre- 
sentative party’s intestate, such ad- 
verse party is not excluded from tes- 
tifying if called by either party au- 
thorized plaintiff to introduce as a 
witness for plaintiff a person who had 
sustained an injury at the hands of 
defendant’s intestate where plaintiff 
brought an action under statutory au- 
thorization, against defendant admin- 
istrator, as the insurance carrier of 


240 P. 435, 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


ere a 
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in the result or event of the suit, and there is au- 
thority for the view ‘that it is not permissible to 
make a person without interest. a party and thereby 
deny such person the right to testify.7 In some ju- 
risdictions, however, the statutory disqualification 
applies it seems, to nominal parties,’ and if a party 
is a proper party the fact that he is not a necessary 
party® or that plaintiff made such party a defend- 
ant merely for the purpose of preventing such party 
from testifying for his codefendant*® will not pre- 
vent the application of the disqualifying statute. A 
party who is a proper party may be incompetent if 
he is interested in the event of the action within the 
meaning of the applicable statute,1! and there is 
even authority for the view that a person who has 
improperly been joined as a party may be incompe:- 
tent where there has been no dismissal as to him.'? 
A party may not be treated as a mere nominal party 
for the purpose of avoiding the effect of the disqual- 
ifying statute where such party has a financial in- 
terest in the controversy.t? 


Discharge in bankruptcy. The mere fact that a 
party to an action has obtained a discharge in bank- 
ruptey does not show conclusively that he is a nomi- 
nal party so as to avoid the effect of the disqualifying 
statute.14 


[§ 297] ff. Party to, or Interest in, Issue. While 
there is authority to the contrary,!> the view has 
been taken under some statutes that the witness must 


16. 
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be a party to the issue as well as to the record’® 
or must. have the required interest in the issue’’ in 
order that he may come within the statutory disqual- 
ification, and a party who is not a party to the contro- 
versy between his codefendant and plaintiff is not in- 
competent under some statutes.15 Where, however, 
a person is both a party to the issue and also a party 
to the record he is incompetent if the disqualifying 
statute is otherwise applicable.t® The fact that a 
person is interested in the result is not sufficient to 
render him incompetent under some statutes if he 


is not a party to the record.?° 


[§ 298] gg. Next Friend or Guardian ad Litem. 
One who appears only as next friend or guardian ad 
litem of a person under disability is usually compe- 
tent,2! on the theory, according to some eases, that 
the next friend?? or guardian ad litcm?® is not a 
party to the case within the meaning of the disqual- 
ifying statute. A next friend who has been released 
from the record after the infant has attained his 
majority is not incompetent as a party.2* While 
under some statutes the view has been taken that 
where the next friend is liable for costs he is disqual- 
ified because of his interest in the result or event of 
the action?® even though he is not technically a party 
to the action,?® it has been held that the remote, 
doubtful, and contingent liability of a guardian ad 
litem for costs is not such a direct interest in the 
event of the proceeding as will render him incompe- 


the employer of such injured person 
who had accepted compensation from 
such employer under the workmen’s 
compensation act, even though such 
action was not brought in the name 
of such injured employee, since such 
employee was within the spirit, al- 
though not within the letter, of the 
qualifying statute. Travelers’ Ins. 
Co. v. Foss, 130 A. 210, 124 Me. 399. 


7. Klein v.\Munz, 286 P. 112, 87 
Colo. 223; Wells v. Fidelity Trust Co., 
116; As 73, 93 N.J.Eq. 94. 


& Riley v. Lukens, 4 F.Suppl. 144 
(Maryland Code art 35 3) peesmith 
v. Humphrey, 65 A. 57, 104 Md. 285. 
See Blood v. Fairbanks, 50 Cal. 420 
[crit Todd v. Martin, 37 P. 872, 104 
Cal. xviii] (where the court said that 
Code Civ. Proc. § 1880 by its terms 
renders all the nominal parties’‘to the 
action incompetent); Clinton Sav. 
Bank v. Underhill, 88 N.W. 357, 115 
Iowa 292 [gr reh 84 N.W. 667] (rec- 
ognizing rule). 


9. Sullivan v. Corn Products Refin- 
men Cor, i90iIN. Hs) 643.6245 011) 69°, [att 
147 Ill.App. 227]; Parker v. Nusbaum- 
er, 50 S.W. 646, 21 Tex.Civ.App. 180. 
But see Mester y. Zimmerman, 7 Ill. 
App. 156 (where a witness was held 
competent). 


10. Sullivan v. Corn Products Re- 
fining Co., 91 N.E. 643, 245 Ill. 9 [aff 
147 Ill.App. 227]. 


11. Smith v. Hathorne, 25 Hun 159 
[rev on other grounds 88 N.Y. 211]. 


12. Bilger v. Buchanan, (Tex.) 6 
S.W. 408. See Guild v. Warne, 36 N. 
BE. 635, 149 Ill. 105 (where the incom- 
petency of a party plaintiff was rec- 
ognized). 

13. Zwietuseh v. Luehring, 144 N. 
W. 257, 156 Wis. 96. 


14. Greely v, aid §1--A.--918,..71, 


N.H. £18. 
15. Buzker v. marytor) 83 N.W. 555, 
13 S.I} 433. 


Scott] vi° Harris, 2:7) Nibij2503 
127 Ind. 520; Martin v. Martin, 20 N. 
E. 763, 118 Ind. 227; Scherrer v. In- 
german, 11 N.E. 8, 12 N.E. 304, 110 
Ind. 428; Spencer v. Robbins, 5 N.E. 
726, 106 Ind. 580; Starret v. Burk- 
halter, 86 Ind. 439; Nicklaus v. Dahn, 
63 Ind. 87; Upton v. Adams, 2,7. Ind. 
432; Taylor’s Estate v. Larter, 82 N. 
BE. 96, 40 Ind.App. 425; In re Bretz- 
man’s Will, 135 N.W. 980, 117 Minn. 
247; Geraghty v. Kilroy, 114 N.W. 
838, 103 Minn. 286; Bowers v. Schuler, 
55 N.W. 817, 54 Minn. 99; Weston v. 
Elliott, 57 A. 336, 72 N.H. 433. See 
Kingman Citizens’ State Bank v. Cov- 
ington Fountain Trust Co., (Ind.App.) 
179 N.E. 190 (apparently recognizing 
rule). Compare Hoadley v. Hadley, 
48 Ind. 452 (where a party was held 
incompetent). 


[a] An executor who offered for 
probate a will by which he was nomi- 
nated was not a party to the action 
within the meaning of Rev. L. (1905) 
§ 46638 disqualifying any party as to 
any conversation with or admission 
of a deceased person since such ex- 
ecutor was not a party to the issue. 
In. re Bretzman’s Will, 135 N.W. 980, 
117 Minn. 247; Geraghty v. Kilroy, 
114 N.W. 838, 103 Minn, 286. 


17. Upton v. Adams, 27 Ind. 432; 
Glenn v. Hoffman, 2 Ohio Dec. (Re- 
print) 131, 1 West.L.Month. 506; Ed- 
elbrock v. Farmer, (Tex.Civ.App.) 43 
S.W.(2d) 456. 


_ [a] Where principal maker of note 
is not interested in the issue between 
the surety and the representative of 
the deceased payee, the view has been 
taken that such maker may be a com- 
petent witness for the surety. Glenn 
v. Hoffman, 2 Ohio Dec. (Reprint) 131, 
1 West.L.Month. 506. 


18. Gibson v. Parkey, 217 S.W. 647, 
142 Tenn. 99. 

[a]  Tllustration.—A husband was 
not a party to a controversy between 
his wife and an executor, wherein the 
executor sought to have money, paid 


to the wife by the husband as direct- 
ed by the testator, who was a payee in 
a note executed by the husband, dé- 
clared an advancement chargeable 
against a bequest to her, and his tes- 
timony in the wife’s behalf was ad- 
missible. Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99 (citing Shannon 
Code § 5598). 


19. Kingman Citizens’ State Bank 
v. Covington Fountain Trust Co., (Ind. 
App.) 179 N.E. 199; Bowen y, O’ Hair, 
64 N.E. 672, 29 Ind. 466. 


20. See infra § 318. 


21. Ga.—kKilpatrick v. Strozier, 67 
Ga. 247. See Lawson v. Prosser, 91 
S.E. 469, 146 Ga. 421 (where plaintiff 
suing as next friend of her minor 
child was not incompetent under Civ, 
Code (1910) § 5858, in an action 
which was not instituted or defend- 
ed by the personal representative of 
a deceased person). 


Ky.—Hunt’s Ex’x v. Mutter, 38 S.W. 
(ay 215, 238 Ky. 396. 


Md.—Johnson v. Johnson, 65 A. 918, 
105 Md. 81, 121 Am.S.R. 5703 Trahern 
v. Colburn, 63 Md. 99. 


Tex.—Taylor v. Travelers’ Ins. Co., 
39 S.W. 185, 15 Tex.Civ.App. 254. Con- 
tra Ellis v. Stewart, (Tex.Civ.App.) 
24 S.W. 585 (as to next friend). 


Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 193. 


Wyo.—Begovich v. Kruljac, 267 P. 
426, 38 Wyo. 365, 60 A.L.R. 1046. 


22. Johnson y. Johnson, fy A. 918, 
105 Md. 81, 121 Am S:Ri 570: 


23. Begovich v. ahr, PAM See 
426, 88 Wyo. 365, 60 A..R. 1046. 


24. Freeman v. Hasly, 7 N.E. 658, 
TET MEI Sa 7k * 


25. Mason v. McCormick, 75 N.C, 
263; Cooper v. Cooper, 64 S.E. 927, 
65 W.Va. 712. 


26.° Mason vy. 
263. 


McCormick, 75 N.C. 
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[§ 299] (c) Party Adverse to Representative of, 
or Successor to, Decedent or Incompetent in Gener- 
Subject to rules and limitations as to parties 
against whom testimony is excluded?® and as to the 


al? 


27. In re Van Alstine’s Estate, 72 
P. 942, 26 Utah 193. 


28. Cross references: 


Parties against whom testimony ex- 
pre dee in general see infra §§ 367- 
on 


Rule of exclusion as affecting exami- 
nation of adverse party as if on 
eross-examination see infra § 479. 


Who treated as parties and matters 
etecting status see supra §§ 292- 
38. 


29. See infra §§ 367-389. 
30. See infra §§ 390-465. 
31. U.S.—Rhode Island Hospital 


Trust Co. v. Hazard, 6 F. 119; Robin- 
son v. Mandell, 20 F.Cas.No. 11,959, 3 
Cliff. 169. 


Ala.—Watkins v. Carter, 51 So. 318, 
164 Ala. 456; Anthony v. Sturdivant, 
50 So. 1028, 163 Ala. 530; Englehart 
v. Richter, 33 So. 939, 1386 Ala. 562; 
Dicus v. Childress, 29 So. 617, 128 Ala. 
617; Brown v. Weaver, 20 So. 964, 
Jigs Ala 22s Dolan Vv. Dolan, % So: 
425, 89 Ala. 256; Goodlett v. Kelly, 74 
Ala. 213. 


Del.—Jones v. Purnell, 62 A. 149, 21 
Del. 444. 


D:C.—Meguire v. Corwine, 10 D.C. 
81 [aff 101 U.S. 108, 25 L.Ed. 899]. 


Fla.—Edwards v. Rives, 17 So. 416, 
85 Fla. 89; Ley v. Edwards, 21 Fla. 
333; Sammis v. L’Engle, 19 Fla. 800. 


Ga.—Hendrick v. Daniel, 46 S.E. 
438, 119 Ga. 358; Sivell v. Hogan, 42 S. 
FB. 151, 115 Ga. 667; Dowdy v. Watson, 
41 S.E. 266, 115 Ga. 42; Killian v. 
Banks, 29 S.E. 971, 103 Ga. 245; Hud- 
son v. Hudson, 26 S.E. 482, 98 Ga. 147; 
Steele vy. Brown, 54 Ga. 498; Tomlin- 
son v. Driver, 53 Ga. 9; Veal v. Veal, 
45 Ga. 511. 


Tll._—Bailey v. Robison, 91 N.E. 
98, 244 Ill. 16, 42 L.R.A.N.S. 305; Wor- 
rell v. Torrance, 89 N.E. 6938, 242 I11. 
64; Elwell v. Hicks, 87 N.E. 316, 238 
Ill. 170; White v. Willard, $3 N.E. 954, 
232 Ill. 464; McAyeal v. Gullett, 66 
N.E. 1048, 202 Ill. 214 [aff 105 [1l.App. 
155]; .Holton v. Dunker, 64 N.E. 1050, 
198 Ill. 407; Yarde v. Yarde, 58 N.E. 
600, 187 Ill. 636; Sayles v. Christie, 
58 N.E. 480, 187 Tll. 520; Johnston 
v. Johnston, 27 N.B. 930, 138 Ill. 385; 
Stewart v. Fellows, 20 N.E. 657, 128 
Ill. 480; Comer v. Comer, 8 N.E. 796, 
119 Ill. 170 [dist Pigg v. Carroll, 89 
Ill. 205]; Marshall v. Peck, 91 Ill. 187; 
Lowman y. Aubery, 72 Ill. 619; Boes- 
ter v. Byrne, 72 Ill. 466; Ruckman v. 
Alwood, 71 Ill. 155; Keenan v. Blue, 
146 Ill App. 7 [aff 88 N.EB. 553, 240 
Ill. 177]; Miller v. Mathias, 145 Ill. 
App. 465; Telford v. Howell, 119 Ill. 
App. 83 [aff 77 N.M. 82, 220 Tl. 52]; 
Hall v. Hall, 118 Ill.App. 544; Mohlke 
vy, People, 117 IllApp. 5953" Loeb: vi 
Stern, 99 Ill.App. 637 [aff 64 N.E. 1043, 
198 Ill. 871]; Maher v. Title Guaran- 
tee, etc., Co., 95 Ill.App. 365; Mester 
y. Zimmerman, 7 Ill.App. 156. 


Ind.—Reed’s Adm’r v. Reed, 30 Ind. 
313; Goodwin v. Bentley, 66 N.E. 496, 
30 Ind.App. 477. 

-Ind.T.—James v. Smith, 58 S.W. 714, 
8 Ind.T. 447. 


Ilowa.—F rye vy. Gullion, 121 N.W. 
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type or nature of testimony excluded,*° the statutes 


563, 143 Iowa 719; Dashner.v. Dash- 


ner, 120 N.W. 975, 142 Iowa 348; Mc- 
Elroy v. Allfree, 108 N.W. 116, 131 
Towa 112, 117 AmiS.R. 412; Eastwood 


v. Crane, 101 N.W. 481, 125 Iowa 707; 
McCorkendale v. McCorkendale, 82 N. 
Wily 754) Lletowa i145. sLeatheryy,: 
Ross, 38 N.W. 516, 74 Iowa 630. 


Kan.—Roach vy. Roach, 77 P. 108, 
69 Kan. 522; Miller v. McDowell, 64 
P9380. 6onwan wale 


Ky.—Mann v. Cavanaugh, 62 S.W. 
854, 110 Ky. 776, 23 Ky.L. 238; Helton 
v. ASher, 46 S.W. 22, 103 Ky. 730, 20 
Ky.L. 935, 82 Am.S.R. 601; Kendall's 
BEx’r v. Collier, 30 S.W. 1002, 97 Ky. 
446, 17 Ky.L. 337; Preston v. Atkins, 
106 S.W. 213; 32 Ky.L. 491; Bryson’s 
Adm’r v. Biggs, 104 S.W. 982, 32 Ky.L. 
159; Hogg v. Combs, 93 S.W. 670, 29 
Ky.L. 559; Dunn v. Duncan, 61 S.W. 
1011, 22 Ky.L. 1867; Leslie v. Leslie, 
AB: SIWh.99) 1520) Ky... 35; — Tobin ve 
South’s Adm’r, 36 S.W. 1039, 18 Ky.L. 
350. 


Nae 


As 5 


HOH .: 
Me.—Burleigh v. White, 64 Me. 23. 


Md.—Koogle v. Cline, 73 A. 672, 110 
Md. 587, 24 L.R.A.N.S. 413; Polk v. 
Clark, 48 A. 67, 92 Md. 372. 


Mich.—Ingram v. Grutsch, 209 N. 
W. 924, 235 Mich. 579; Grand Lodge 


A. O. U. W. v. Brown, 125 N.W. 400, 
160 Mich. 437; Lorimer v. Lorimer, 
83 N.W. 609, 124 Mich. 631; Youngs 


v. Cunningham, 23 N.W. 626, 57 Mich. 
isso 


Minn.—Madson v. Madson, 71 N.W. 
824, 69 Minn. 37. 


Mo.—Forrister v. Sullivan, 132 S.W. 
722, 231 Mo..345; Miller v. Slupsky, 
59 S.W. 990, 158 Mo. 6438; Mulock v. 
Mulock, 57 S.We -122;° 156° Wo. 431; 
Curd v. Brown, 49 S.W. 990, 148 Mo. 
82; Dawdy v. Dawdy’s Estate, 94 S. 
W. 767, 118 Mo.App. 336; McElvain 
v. Garrett, 84 Mo.App. 300; Kane v. 
Kane’s Adm’r, 79 Mo.App. 335. 


Neb.—Kroh v. Heins, 67 N.W. 771, 
48 Neb. 691. 


N.J.—Rairdon v. SAS 
696, 67 N.J.Law 346; Heinisch v. Pen- 
nington, 68 A. 233, 73 N.J.Eq. 456 [aff 
73 A. 1118, 75 N.J.Eq. 606]. 


N.Y.—Boyd v. Daily, 83 N.Y.S. 539, 
85 App.Div. 581 [aff 68 N.E. 1114, 176 
N.Y. 556, 613]; Mosner  v.._Raulain, 
66 Barb. 213; Timon v. Claffy, 45 
Barb. 438 [aff 41 N.Y. 619]; Danziger 
v. Deline, 56 N.Y.S. 354, 25 Misc. 635 
[aff 64 N.Y.S. 1134, 51 N.Y.App.Div. 
618]. 


N.C.—Dunn v. Beaman, 36 S.E. 172, 


Sampson, 


126 N.C. 766; Blake v. Blake, 26 S.B. 
SEG se OING Camel gids 

Ohio.—Fenton v. Askew, 165 N.E. 
301, 119 Ohio St. 603. 

Pa.—Shroyer v. Smith, 54 A, 24, 
204 Pa. 310; Myers v. Litts, 46 A. 
131, 195 Pa. 595; Baldwin v. Stier, 


43 A. 326, 191 Pa, 432; Gardner v. Mc- 
Lallen, 79 Pa. 398; Weaver v. Ober- 
holtzer, 31 Pa.Super. 425; Sunday v. 
Dietrich, 16 Pa.Super. 640; Fidelity 
TUS. UC CON Vin bIAGCK, ane BDCLOOs 
413; Miller v. Garrecht, 17 Lanc.L. 
Rev. 133. 


Tenn.—Hall v. Hall, (Ch.A.) 39 S. 
Wi. dB. 


very generally exclude the testimony of the party 
adverse to the representative, survivor, or successor 
in title or interest of the decedent or incompetent.*+ 
More specifically the statute may exclude a party 


Tex.—Smalley v. Paine, (Civ.App.) 
130 S.W. 7389, 62 Tex.Civ.App. 52; 
Manchester v. Bursey, 91 S.W. 817, 
41 Tex.Civ.App. 271; Bridge v. Car- 
ter, 77 SW. 245,. 30 1ex-Civ. App. 598: 
Gilroy v. Richards, 63 S.W. 664, 26 
Tex.Civ.App. 355; Johnson v. Lock- 
hart, 40 S.W.%640, 16 Tex.Civ.App. 32. 


Vt.—Rickard v. Dana, 52 A. 113, 74 
Vt. 74; Walker v. Taylor, 43 Vt. 612. 


Va.—Field v. Brown, 24 Gratt. (65 
Va.) 74. 4 

Wash.—Rotter v. Wendorf, 250 P. 
26, 140 Wash. 593; Shaw v. Lobe, 108 
P. 456, 58 Wash. 219% 29 L.R.A.N.S. 
333; Preston v. Hill-Wilson Shingle 
Co., 9%, BP. 293, 50 Wash. 377; Reynolds 
v. Reynolds, 84 P. 579, 42 Wash. 107. 


W.Va.—Paxton v. Paxton, 18 S.E. 
765, 38 W.Va. 616. 


Wis.—Quinn vy. Quinn, 110 N.W. 488, 
na Wis. 548; Reed v. Jones, 15 Wis. 
0. 


[a] Bight of decedent passiug to 
party of record.—(1) Some statutes 
exclude as a witness a party whose 


-interest is adverse to that of a dece- 


dent where the right of decedent as 
a party to a thing or contract in ac- 
tion has passed to a party to the rec- 
ord who represents decedent’s inter- 
est. In re Weller’s Estate, 93 A. 331, 
247 Pa. 199; Burke v. Burke, 87 A. 960, 
240 Pa. 379; In re Fry’s Estate, 78 A. 
1083, 229; Pas 4735 In. re Crosetti's Ms-= 
tate, 60 A. 1081, 211 Pa. 490; Reiter v. 
McJunkin, 45 A. 46, 194 Pa. 301; Wolf 
v. Wolf, 28 A. 164, 158 Pa. 621; Weav- 
er v. Oberholtzer, 31 Pa.Super. 425; 
Levy’s Hstate, 15 Pa.Dist.&Co. 719. 
(2) A son presenting claims as a cred- 
itor against his father’s estate was in- 
competent as a witness in support of 
his claim under Act May 23, 1887 (P. 
Lip 159). .§, sel “6.7 in reshiry 7s) a= 
tate, 78 A. 1033, 229 Pa. 473. (3) One 
presenting a claim under a contract 
with a deceased trustee whose inter- 
ests were represented by substituted 
trustees has been held incompetent. 
Megargee’s Estate,.10 Pa.Dist.&Co. 
595. (4) Where both parties claimed 
from the same source, plaintiff could 
not testify as to a matter occurring in 
the lifetime of a deceased grantee 
whose interest was represented by de- 
fendant as the result of a conveyance 
to such defendant. Detwiler v. Cold- 
ren, 166 A. 374, 311 Pa. 44; Detwiler v. 
Coldren, 101 Pa.Super. 189. (5) 2A. 
claim of title, possession, or both by 
a party may be the basis of an in- 
terest adverse to the right of dece- 
dent. Burke v. Burke, 87 A. 960, 240 
Pa. 379. (6) In ejectment by a mort- 
gagee who purchased on foreclosure, 
when defendant who purchased from 
the original owner offered himself 
as a witness to prove matters occur- 
ring prior to the death of plaintiff 
mortgagee’s predecessor, he was prep- 
erly excluded, plaintiff having suc- 
ceeded to his predecessor’s rights, 
and defendant coming directly within 
the prohibition of the act as a party 
with an adverse interest. Stonecipher 
v. Keane, 112 A. 233/268 Pa. 540. 


[b] Member of a board of county 
commissioners is not a competent wit- 
ness in a Suit by the board as to trans- 
actions with defendant’s intestate, 
Forsyth y. Lash, 89 N.C. 159, 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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who is adverse to an administrator,*? an executor,*® 
devisee,?* an heir,*® heirs,®* or the next of kin*? of | 
So the statute may effect the exclusion of 
testimony of plaintiff in an action against an execu- 


decedent. 


32. Neb.—Wylie v. Charlton, 62 N. 


W. 220, 43 Neb. 840. 


N.H.—Perkins v. 
110. 


N.J.—Thompson v. West, 40 A. 197, 
56 N.J.Eq. 660. 


N.Y.—Wilkins v. Baker, 24 Hun 32. 
N.C.—Rudisell y. Love, 120 S.E. 84, 


Perkins, 46 N.H. 


186 N.C. 524. 

33. Barton v. Dyer, 220 P. 488, 38 
Idaho 1; State eds of Wheatland v. 
Bagley Bros., 11. S.W.(2d) 572, 44 


Wyo. 244, 13 P.(2d) 564, 44 Wyo. 456. 


34. Roberts -v. Remy, 46 N.E. 1066, 
56 Ohio St. 249. 


[a] Adverse interest of agent.—A 
statute providing that when an action 
relates to a contract made by a person 
since deceased, through an agent, and 
the agent is competent to testify as 
a witness, a party may testify on the 
same subject, does not render such 
testimony competent to establish a 
contract against a devisee of the de- 
cedent, where the agent is himself a 
party, adverse in interest to such 
devisee. Roberts v. Remy, 46 N.E. 
1066, 56 Ohio St. 249. 


35. Chapman v. Greene, 130 N.W. 
30; 27.S.D.) 178. 


36. Kroh v. Heins, 67 N.W. 771, 48 
Neb. 691; Watson'’v. Watson, (Tex. 
CGivzApp.» * 229. Swe 1899 “Tharp? vx 
Striker, (Tex.Civ.App.) 194 S.W. 1014. 


37. Matter of Callister, 47 N.E. 268, 
153 N.Y. 294, 60 Am.S.R. 620. 


38. Cal.—Rose v. Southern Trust 
Con 4 e128, LS Cale bS80- 


Iowa.—In re Docius’ Estate, 247 N. 
W. 796, 215 Iowa 1193; In re Norton’s 
Estate, 210 N.W. 438, 202 Iowa 374. 


Ky.—Gernhart v. Straeffer’s Ex’r, 
189 S.W. 1141, 172 Ky. 823. 


Minn.—Varty v. Christ, 
154, 175 Minn. 27. 


N.J.—Murphy v. Schmidt, 79 A. 293, 
80 N.J.Law 403; Hoffman v. Malorat- 
sky, 164 A. 260, 112 N.J.Eq. 333; Au- 
mack v. Jackson, 78 A. 749, 78 N.J- 
Eq. 189 [rev on other grounds 82 A. 
896, 79 N.J.Eq. 599]; Heinisch v. 
Pennington, 68 A. 233, 73 N.J.Eq. 456 
{aff 73 A. 1118, 75 N.J.Eq. 606]; Lipp 
v. Fielder, 66 A. 189, 72 N.J.Eq. 439. 
See Hutchinson v. Conkling, 162 A. 
755, 111 N.J.Eq. 471 (apparently rec- 
ognizing rule). 


N.Y.—Pringle v. Burroughs, 91 N. 
Y.S. 750, 100 App.Div. 366 [aff 78 N. 
B. 150, 185 N.Y: 375, 7 Ann.Cas. 264]; 
Diesel v. Otto, 196 N.Y.S. 120 [arf 203 
N.Y.S. 926, 208 App.Div. 826]; Brady 
v. Donohue, 139 N.Y.S. 851. 


N.C.—Brown v. Adams, 93 S.E. 989, 
174 N.C. 496, L.R.A.1918C 911. 


Ohio.—Lemunyon v. Newcomb, 165 
N.E. 533, 120 Ohio St. 55; Anderson v. 
Houpt, 184 N.E. 29, 43 Ohio App. 538. 


x. 1 Wagnon, (Civ. 
App.) 16 S.W.(2d) 366; Boiders v. 
Dooley, (Civ.App.) 154 S.W. 614 (suit 
against executor and heirs of dece- 
dent). 


Utah.—Clark y. Clark, 279 P. 502, 
74 Utah 290. 


[a] Tilustration.—In an action to 
reform a contract, and to recover for 
an overpayment, made with one since 
deceased, plaintiff's testimony as to 
representations made by decedent was 
incompetent. In re Norton’s Dstate, 


220 N.W. 
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210 N.W. 438, 202 Iowa 374. 


39. Colo.—Reiter v. Pollard, 225 P. 
222, 75 Colo. 203; Cree v. Becker, 112 
P. 783, 49 Colo. 268; Temple v. Ma- 
gruder, 85 P. 832, 36 Colo. 390. 


Ga.—Odum v. Rutledge, 85 S.E. 361, 
16 Ga.App. 350. 


Tll.— Elwell v. Hicks, 87 N.E. 316, 
239 Ike 1703" Smith wy James, 1 63 011: 
App. 501. 


Iowa.—Black v. Nichols, 240 N.W. 
261, 213 Iowa 976; Foreman v. Du- 
gan, 218 N.W. 912, 205 Iowa 929; 
Daniel v. Hammers, 203 N.W. 235, 199 


Iowa 963. 


Ky.-——Petty v. Petty, 295 S.W. 863, 
220 Ky. 569. See Hutchinson v. Nich- 
ols, 538 S.W. 661, 21 Ky.L. 949 (ap- 
parently recognizing rule). 


Me.—Emery v. Wheeler, 152 A. 624, 
129 Me. 428; Weed v. Clark, 109 A. 8, 
118 Me. 466; Sherman vy. Hall, 36 A. 
626, 89 Me. 411. 


Mont.—-Langston y. Currie, 
(2d) 160. 


N.Y.—Croker v. New York Trust 
Ca-7-156 (NA 359245 NYT) eDawis 
v. Gallagher, 26 N.E. 1045, 124 N.Y. 
48% MNoolexyive. Bacon, 70 IN. Yo 34: 
Brownell v. Snyder, 154 N.Y.S...863, 
91 Misc. 290. 


Ohio.—Fenton v. Askew, 165 N.E. 
301, 119 Ohio St. 603; Leen v. Leen, 
26 Ohio Cir.Ct.N.S. 497. 


Okl1.—Bellamy v. Bellamy, 220 P. 
844, 93 Okl. 286; Fuss v. Cocannouer, 
172 P. 1077. 70 Okl. 36; Richardson v. 
Strother, 255 °P! 528; 55 OK. --348; 
American Trust Co. v. Chitty, 120 P. 
51, 3620K1. 4795 


Pa.—Smith v. Rishel, 30 A. 239, 164 
Pa. 181. 


Philippine.—Arevalo v. Dimayuga, 
49 Philippine 894. 


26) RP. 


Wash,—vVelikanje v. Dickman, 168 
P. 465, 98 Wash. 584. 
W.Va.—Barrett v. Andrew, 94 S.E. 


144, 81 W.Va. 283. 


See In re Kayser’s Estate, 208 N.W. 
895, 190 Wis. 189 (apparently recog- 
nizing rule). 


[a] Contract to bequeath and de- 
vise.-—Plaintiff, in an action against 
an administrator for breach of intes- 
tate’s contract to bequeath and de- 
vise, was barred from testifying in 
his own behalf by Rev. St. (1930) ¢ 
96 § 119. Emery v. Wheeler, 152 A. 
624, 129 Me. 428. 


[b] Joint contract.—In an action 
by two plaintiffs on a contract in their 
joint favor, for services rendered to 
decedent, neither plaintiff was com- 
petent. Fenton v. Askew, 165 N.E. 
301, 119 Ohio St. 608. 


[c] Fact that codbligor with in- 
testate is living does not prevent the 
operation of the disqualifying stat- 
ute. Cree v. Becker, 112 P. 788, 49 
Colo. 268. 


40. Woodall v. Peden, 113 N.E. 608, 
274 Ill. 301; Patton v. Cullett, 108 N. 
Ee. 660, 267 Ill. 569; Gillette v. Plimp- 
ton, 97 N.E. 260, 258 Ill. 147; Black 
v. Nichols, 240 N.W. 261, 213 Iowa 
976; Grecian v. Steele, 227 N.W. 341, 
208 Iowa 1359; Ramey v. Ramey, 186 
S.W. 160, 170 Ky. 390; Floro v. Wads- 
worth, 182 N.H. 594, 43 Ohio App, 1. 


[a] In an action to establish a lien 
for improvements on real property de- 
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tor,?8 an administrator,®® a devisee,*® an heir,** the 
trustee in bankruptey of decedent,*” a person claim- 
ing under decedent*? by a conveyance by decedent,** 
or the survivor of decedent,*® or testimony of defend- 


vised to defendant, plaintiff could not 
testify regarding a conversation be- 
tween himself and the testator in 
view of Code (1927) § 11257. Grecian 
v. Steele, 227 N.W. 341, 208 Iowa 1359. 


41. U.S.—Bowmaster v. Carroll, 23 
F.(2d) 825 (Oklahoma statute). 


Colo.—Whitsett v. Kershow, 4 Colo. 
418. 


TIowa.—Burch v. Nicholson, 137 N. 
W. 1066, 157 Iowa 502; Huit v. Huit, 
98 N.W. 123, 122 Iowa 338. 


Ky.—Richardson vy. Isaacs, 118 S.W. 
1008. 


Mo.—Forrister v. Sullivan, 
W. 722, 231 Mo. 345. 


Okl.—Briley v. Briley, 224 P. 952, 
Okr. 101. 


Porto Rico.—Wilcox vy. Axtmayer, 
23 Porto Rico 319. 


See Falgowski v. Daniel, 164 N.E. 
405, 3338 Ill. 208 (apparently recogniz- 
ing rule); Sheldon v. Carr, 103 N.W- 
181, 139 Mich. 654 (where a witness 
was incompetent). 


42. In re Thompson, 205 F. 556. 


[a] State statute applicable in 
bankruptcy proceeding.——Under 2 N. 
J.Comp.St. (1910) p 2218 § 4, prohibit- 
ing evidence of personal transactions 
with a person since deceased made 
applicable to bankruptcy proceedings 
by U. S. Rev. St. § 858, as amended by 
the act of June 29, 1906, a claimant 
against the trustee of a deceased 
bankrupt was incompetent. In re 
Thompson, 205 F. 556. 


132 S. 


98 


43. Levy v. Louvre Realty Co., 118 
N.B. 207, 222 IN. Yo 14. 
44. Wilckens v.. Wilckens, 217. F. 


208, 133 C.C.A. 202 [eert den 36 S.Ct. 
160, 239 U.S. 639, 60 L.Ed. 481]; Camp- 
bell v. Sims, 131 S.H. 488,161 Ga. 577; 
Andrews v. Armagast, 169 N.W. 190, 
184 Towa 698; Gray vy. Allen, (Tex. 
Civ.App.) 243 S.W. 684. See Sheldon 
v. Carr, 103 N.W. 181, 189 Mich. 654 
(where a witness was incompetent). 


fa] In an action to cancel deeds 
against the grantee of a decedent to 
whom plaintiff had conveyed the prop- 
erty, plaintiff, after the death of such 
decedent, was not a competent witness 
as to a transaction with decedent. 
Wilckens v. Wilckens, 217 F. 208, 133 
C.C.A. 202 [cert den 36 S.Ct. 160, 239 
U.S. 639, 60 L.Ed. 481]. 


45. Kraft v. Greenough, 175 Ill. 
App. 124; Wallace v. Wallace, 6 S.W. 
(2d) 683, 224 Ky. 5382; Levy v. Louvre 
Realty Co., 118 N.E. 207, 222 N-Y. 14: 
eeear ve, Vare, 79: “Al (8025) 230" bas 

i. 

{a] Surviving partner.—(1) Plain- 
tiff in an action against one claiming 
as a surviving partner of decedent 
was incompetent under Code Civ. 
§ 829 [now Civ. Pract. Act § 
. Levy v. Louvre Realty Co., 118 
PDR ORD axa alél, (Oy) Plaintiffs 
in an action against a surviving part- 
ner based on the alleged fraud of a 
deceased partner, were incompetent 
under Rev. St. c 51 § 4 to testify as 
to a conversation with the deceased 
partner where the surviving partner 
was not present. Kraft vy. Greenough, 
175 TllLApp. 124. (3) In an action 
against surviving partners to recover 
damages for personal injuries, plain- 
tiff was incompetent under Act of 
May 23, 1887 (Pub. L. 158), to testify 
as to matters occurring during the 
lifetime of the deceased partner, ex- 
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ant in an action by an executor,*® an administrator,** 
the receiver of the estate of decedent,** an heir,*® leg- 
atee,°° the survivor of decedent,*! or another claim- 
So plaintiff may be incompe- 
tent in an action against the conservator’? or the 
guardian®* of an insane person, as may defendant 
in an action by the conservator®® or the committee®® 


ing under decedent.°? 


of an insane or distracted person. 


has been taken that defendant may be incompetent in 
an action prosecuted by the next friend of an insane 


cept where such matters occurred be- 
tween plaintiff and the surviving part- 


ners. Lockard.y. Vare, 79 A. 802, 230 
Pa wOo Ls 
46. Colo.—Stratton v. Rice, 181 P. 


529, 66 Colo. 407; Keeler v. Hoyt, 140 
Prphod. bi - Colo. 120° ° 


Ga-—Hill v. Merritt, 91 S.B.. 204, 146 
Ga. 307. 


Tll.—Langley v. Dodsworth, 81 Ill. 
86. 


Ky.—Osgood’s Ex’x v. Gleason, 16 
S.W.(2d) 782, 229 Ky. 116; Jetter v. 
Christman’s Ex’x, 1 S.W.(2d) 966, 222 
Ky. 542. 

Mich.—-Parker v. ,Case, 119 N.W. 
1081, 155 Mich. 497; Peirson v. Mc- 
Neal, 100 N.W. 458, 137 Mich. 158. 


Neb.—Smith v. Perry, 73 N.W. 282, 
52 Neb. 738. 


’ N.J.—Hoffman vy. Maloratsky, 164 
A. 260, 112 N.J.Eq. 3338; Kirkpatrick 
v. Kirkpatrick, 151 A. 48, 105 N.J.Eq. 
391; Groff v.. Stitzer, 72 A. 970, 75 N. 
J.Eq. 452 [mod on other grounds 77 
A. 46, 77 N.J.Eq. 260]. 


N.Y.—Rogers v. Rogers, 47 N.E. 
452, 153 N.Y. 343; Martin v. Hillen, 
36 N.E. 803,° 142 N.Y. 140; Van 
Alstyne vy. Van Alstyne, 28 N.Y. 375; 
In re Glasgow’s Estate, 205 N.Y.S. 
559, 209 App.Div. 884 [mod 201 N.Y.S. 
541,.121 Mise. 613]. 


N.D.—Regan v. 
613, 14 N.D. 591 


$.D.—Evans v. Heilman, 159 N.W. 
55, 87 S.D. 499. 


See Damiani v. Proulx, 195 I1l.App. 
54. 


Jones, 105 N.W. 


47. Ala.—Watson vy. Appleton, 62 
So. 765, 183 Ala. 514; Dismukes v. 
Tolston, 67 Ala. 386. 


Ga.—Fuller v. Wood, 72 -S.E. 504, 
137 Ga. 66 (temporary administra- 
tor). 

Ill.—- Sullivan v. Corn Products Re- 
fining Co., 91'N.E. 6438, 245 Ill. 9 [aff 
147 Tll.App. 227]; Elwell v. Hicks, 87 
N.E. 316, 238 Ill. 170; Pennington v. 
Rowley Bros. Co., 241 Iil.App. 58. 


Iowa.—Howell v. Howell, 232 N.W. 
816, 211 Iowa 70. 


Ky.—Isert’s Admr v. Carroll, 294 
S.W. 783, 220 Ky: 54; Saxton Coal Co. 
v. Kreutzer’s Adm’x, 290 S.W.. 475, 
217 Ky. 670. 


Md.—-Farmer v. Farmer, 111 A. 464, 
137 Md. 69. 

Mo.—Williams:v. Moore, (App.) 203 
S.W. 824; City of St. Joseph v. Baker, 
86 Mo.App. 310. 


N.H.—Perkins ‘v. 
1049, 68 N.H. 264. 


N.Y.—Boyd v. Boyd, 58 N.E. 118, 
1G4..Nwy. 234, S10 N. YiCiv.Proe,,,.255; 
Grey v. Grey, 47 N.Y. 552 [rev 2 Lans. 
173]; Lakin v. Wright, 243 N.Y.S. 597, 
230 App.Div. 330; Weed v. Hornby, 
35 Hun 580. 


Okl.—Lindsey v. Goodman, 


Perkins, 38 A. 


1S7aAP: 


'612, 85 Ala. 246. 
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While the view 
disqualify.°+ 


344, 57 Okl. 408; Wadleigh v. Parker, 
124,P. 7957, 32 OK 213, 

S.C.—Martin vy. Fowler, 29 S.E. 261, 
Sle SHOW DA 

Wash.—Shorett v. Knudson, 133 P. 
1029, 74 Wash. 448. 


W.Va.—De Pue vy. Steber, 108 S.E. 
590; 89 W.Va. 78. 


See Dime Savings & Trust Co. v. 
Jacobson, 191i Ill.App. 275; Hess v. 


‘| Hartwig, 112 P. 99, 83 Kan. 592 (ap- 


parently recognizing rule). 


Compare Crane v. Hastings, 11 Pa. 
Dist. 75 (where defendant was a 
competent witness). 


48. Holmes v. Kilgore, 103 So. $25, 
89 Fla. 194. tS REY AS iy 
[a]  Tllustration.—In view of Rev. 


Gen. St. (1920) § 2705, in a suit by 
the receiver of the estate of a de- 
ceased person for an accounting on a 
contract, admitting testimony of a 
party to the contract, who was a par- 
ty to the action, the opposite party to 
which was such deceased person, was 


error. Holmes v. Kilgore, 103 So. 825, 
89 Fla. 194. 
49. Ala.—Wisdom y. Reeves, 18 So. 


13, 110 Ala. 418. 


Ill.— Patterson y. Patterson, 95 N. 
BH. 1051, 251.111. 153; Jones v. Abbott, 
85 NE. 2795235 WUT 2208" Comer iv. 
Comer, 8 N.E. 796, 119 Ill. 170. 


ara Spas gages vy. Crook, 3° Neb. 
4, 


Craddock, (Civ. 
App.) 184 S.W. 276; Tamnnehill v. 
Tannehill, (Civ.App.) 171 S.W. 1050; 
Royal Fraternal Union vy. Stahl, (Civ. 
App.) 126 S.W. 920. 


Va.—Smith v. Alderson, 83 S.E. 373, 
116 Va. 986. See McDermott v. Hoops, 
198 Ill.App. 444. 


[a] . Tllustration.—Where land was 
conveyed to defendant and his moth- 
er who subsequently died, defendant 
was incompetent to testify in his own 
behalf in a subsequent suit by the 
mother’s heirs to partition the prop- 
erty, the mother’s interest being ad- 
verse to that of defendant. Smith vy. 
Alderson, 83 S.E. 373, 116 Va. 986. 


50. Patterson v. Patterson, 95 N.B. 
1051, 251 Ill. 153; Keenan v. Blue, 88 
N.E. 553, 240 Ill. 177 [aff 146 Ill.App. 
7]; McAyeal y. Gullett, 66 N.E. 1048, 
202 Ill. 214. ‘ 


51. Edwards v. Parker, 6 So. 684, 
88 Ala. 356; Dowdy v. Watson, 41 S. 
HH). 266, 115 Ga. 42; Clift v. Moses, 20 
N.E. 392, 112 N-Y. 426. 


[a] In suit by surviving partner 
as such, (1) the competency of de- 
fendant to testify as to a transac- 


Tex.—Yates v. 


tion with the deceased partner has. 


been denied in view of Code § 2765 
disqualifying witnesses in certain 
cases as to transactions with a de- 
cedent whose estate is interested in 
the result of the suit. Edwards v. 
Parker, 6 So. 684, 88 Ala. 356, 4 So. 
(2) Defendant has 
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person,°’ the rule is otherwise under some statutes 
on the theory that a next friend is not a guardian.°* 
While apparently some statutes have so been constru- 
ed as not to require a personal interest in the swhb- 
ject matter,®® or in the result,®°° of the action in or- 
der to render the witness incompetent to give testi- 
mony against a representative or one claiming under 
decedent, where the adverse interest contemplated 
by the statute does not exist, the statute does not 


been declaredsincompetent in respect 
of a transaction with a deceased part- 
ner under Civ. Code § 5269 (2). Dow- 
dy v. Watson, 41 S.E. 266, 115 Ga. 42. 


52. Squire v. Greene, 56 N.Y.S. 551, 
388 App.Div.: 431. a): 


53. Alward v. Woodward, 146 N.E. 
154, 315 Ill. 150. 


54. Ransom vy. Haberer, 13 Ohio 
Cir.Ct.N.S. 511, 32 Ohio Cir.Ct. 592 [aff 
98 N.E. 1131, 85 Ohio St. 493] Gm- 
becile). See Leach v. Leach, 26 N.W. 
754, 65 Wis. 284 (where plaintiff was 
incompetent). 


55. Partridge v. Berliner, 156 N.E. 
352, 325 Ill. 253; Van Gundy v. Hill, 
104 N.E. 147, 262 Ill. 162. 


56. Grigsby v. Smith, 192 S.W. 856, 
174 Ky. 819. 


57. Coltram yv. Dennis Simmons 
Lumber Co., 80 S.E. 895, 165 N.C. 42. 


58. Tompkins v. Tompkins, 100 N. 
EH. 965, 257 Ill. 557, Ann.Cas.1914B 158. 
But see Holton y. Dunker, 64 N.E. 
1050, 198 Ill. 407 (where plaintiff was 
incompetent in an action in which ap- 
parently a guardian ad litem answer- 
ed for an insane person). 


59. Benedict v. Jones, 40 S.E. 223, 
129! N.C. 47.5. 


x 

60. Nugent v. Dittel, 239 N.W. 559, 
213 Iowa 559; Burton v. Baldwin, 16 
N.W. 110, 61 Iowa 283; Williams v. 
Barrett, 3 N.W. 690, 52 Iowa 637; Pat- 
terson vy. Martin, 10 S.E. 817, 33 W. 
Va. 494. Compare De Pue v. Steber, 
108 S.E. 590, 89 W.Va. 78 (where, ap- 
parently, a party was not necessarily 
incompetent merely as a party or be- 
cause he was the father of another 
party). . 


61. U.S.—Brocalsa Chemical Co. v. 
Langsenkamp, 32 F.(2d) 725 [rev 21 
F.(2d) 207]; Murray v. Third Nat. 
Bank of St. Louis, 234 F. 481, 148 C. 
C.A. 247 (both cases construing Ohio 
statute). 


Ala.—Bibb v. Hunter, 79 Ala. 351. 


Ark.—Walden vy. Blassingame, 197 
S.W. 1170, 180 Ark. 448, 


Ind.—Cincinnati, etc., R. Go. v. Cre- 
gor, 50 N.E. 760, 150 Ind. 625. 


N.J.—Johnson vy. Wehrle, 
229, 9 N.J.Mise. 939. 


N.C.—Reece v. Woods, 105 S.E. 337, 
180 N.C. 631; Hallyburton v. Carson, 
5 S.E. 912, 100 N.C. 99, 6 Am.S.R. 565. 


Ohio.—Baker vy. Kellogg, 29 Ohio St. 
663; Anderson v. Houpt, 184 N.E. 29, 
43 Ohio App. 538; Glenn v. Hoffman, 
2 Ohio Dec. (Reprint) 131, 1 West.L. 
Month. 506. 


Pa,—Strause v. Braunreuter, 14 Pa. 
Super. 125. ‘ 


Tenn.—Hill v. McLean, 10 Lea 107. 


See Murphy v. Colton, 44 P. 208, 4 
Okl. 181 (apparently recognizing 
rule); Albritton v. Commerce Farm 
Credit Co., (Tex.Civ.App.) 9 S.W.(2d) 


156 A. 


193 [aff sub nom. 17 S.W.(2d) 784] 


(where a party was competent). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee we 


§§ 299-300] 


‘Relation to record. While the view has been tak- 
en that a statutory provision that when an executor 
or administrator is a party, the other party shall not 
be permitted to testify in his own favor except as 
stated, prevents testimony by a person who occupies 
the position in the litigation of an adversary party 
to the executor or administrator and not testimony 
by every person who is interested in a determination 
adverse to the executor or administrator,®? it 1s usu- 
ally considered that it is sufficient to exclude a party 
that he is actually adverse in interest to the repre- 
‘sentative of, or person claiming under, a decedent, 
although he may not be adverse to such representa- 
tive or person upon the record.** Conversely, the 
fact that a party may be adverse to the representa- 
tive of a deceased person on the record does not dis- 
qualify such party if he is not actually adverse.®* 
Where a party who is not a representative asserts 
an individual right against an administrator, the fact 
that there are representatives on opposite sides does 
not prevent such party’s disqualification as a wit- 
ness.°° So a defendant in a bill of interpleader 
may be incompetent as against the other defendant 
who is an administrator.®* Plaintiff in interpleader 
may be incompetent after the death of defendant in 
interpleader where the administrator of defendant 
was substituted as defendant.°* 


62. Hill-Dodge Banking Co, Vv. 


Loomis, 119 S.W. 967, 140 Mo.App. 62.] Bagley Bros., 


WITNESSES 


Wyo.—State Bank of Wheatland v. 
11 S.W.(2da) 


[70 C.J.] 239 


An intervener who is adverse to an executor®® or to 
one who has acquired property from a decedent, or 
under the statute of. descent,®® may be incompetent. 


Liability for costs. A party’s liability for costs’® 
or for costs and mesne profits’! may constitute such 
an interest adverse to a representative of decedent 
as will render such party incompetent under some 
statutes, and a party who has executed a bond for the 
retention of property involved in the action becomes 
interested in the result.*? 


[§ 300] (d) Representative or Successor of, or 
Person Claiming under, Decedent’?—aa. In General. 
Some statutes of the general type here considered 
do not prevent the representative of decedent from 
testifying if he so desires.74 So a statute disqualify- 
ing a person whose interest is adverse to the right of 
decedent where the right of decedent -has passed to 
a party on the record who represents the interest of 
decedent does not disqualify a party claiming under 
a decedent where such party does not testify against 
the title of decedent and neither party to the record 
is acting in a representative capacity.7> Some stat-— 
utes render incompetent to give testimony in his own 
behalf in certain actions a party who has acquired 
title to the cause of action immediately from a de- 
ceased person,’® but the statute does not apply where 


BH. 81, 245 N.Y. 17. But see Croker v. 
New York Trust Co., 201 N.Y.S. 811, 
121 Mise. 725 (where the competency 


572, 44 


63. U.S.—Murray v. Third Nat. 
Bank of St. Louis, 234 F. 481, 148 C. 
C.A; 247%. 

Ala.—Browning v. Kelly, 27 So. 391, 
124 Ala. 645. 

Ga.—Patterson v. Bank of Lenox, 
70 S.E. 77, 8 Ga.App. 492. 

Ill.—Volbracht v. White, 64 N.E. 


324, 197 Ill. 298; Bardell v. Brady, 50 
N.B. 124, 124 Ill. 420. See Pyle v. 


. Pyle, 41 N.H. 999, 158 Ill. 289 (appar- 


ently recognizing rule). 


Kan.—American Inv. Co. v. Coulter, 
61 P. 820, 8 Kan.App. 841 


Mich.—Caswell v. Smith’s 
248 N.W. 845, 263 Mich. 390. 


Minn.—Cady v. Cady, 97 N.W. 580, 
91 Minn. 1387. 

Neb.—Wylie v. Charlton, 62 N.W. 
220, 43 Neb. 840; Kroh v. Heins, 67 N. 
W. 771, 48 Neb. 691. 


N.J.—Kempton y. Bartine, 44 A. 
461, 59 N.J.Eq. 149 [aff 45 A. 966, 160 
N.J.Eq. 411]; McCartin v. Traphagen, 
11 A. 156, 43 N.J.Eq. 323. . Compare 
General Proprietors Eastern Div. v. 
Force, 68 A. 914, 72 N.J.Eq. 56 (ap- 
parently recognizing that a codefend- 
ant of an executor could testify 
against the executor). 


N.C.—Rudisill v. Love, 120 S.E. 84, 
USSG ONiCa Deas sit Ma uoutton — COL ive 
Wells, 94 8.1. 688, 175 N.C. 1; Grier v. 
Cagle, 87. N.C. 377. 


Ohio.—Roberts v. Remy, 
1066, 56 Ohio St. 249. 

Okl.—Miracle v. Jones, 284 P. 859, 
141.Okl. 264. 

Pa.—Berger v. Nagle, 13 Pa.Dist.& 
Cou 2s 

S.D.—Smith v. Gable, 230 N.W. 28, 
56 S.D. 604. 


Tenn:—Aymett v. Butler, 8 Lea 453. 
See Hill v. McLean, 10 Lea 107 (rec- 
ognizing rule in chancery cases). 

Tex.—Haberzettle v, Dearing, (Civ. 
App.) 80 S.W. 539. 


7 


Estate, 


46 N.E. 


‘ 


Wyo. 244, 13 P.(2d) 564, 44 Wyo. 456. 


See Moore v: Schofield, 31 P. 532, 96 
Cal. 486; Wilkins v. Baker, 24 Hun 
(N.Y.) 32 (both cases apparently rec- 
ognizing rule). 


[a] Illustrations.—(1) That a nec- 
essary party plaintiff is compulsorily 
joined as defendant does not render 
him any less adverse to the heirs of 
decedent, who were also defendants, 
as respects competency of testimony. 
Miracle v. Jones, 284 P. 859, 141 Okl. 
264. (2) Defendant sued with an ad- 
ministrator for the joint negligence 
of such defendant and decedent was 
not competent as a witness for plain- 
tiff against the administrator. Berg- 
er v. Nagle, 13 Pa.Dist.&Co. 21. 


64. Glenn vy. Hoffman, 2 Ohio Dec. 
(Reprint) 131, 1 West.L.Month. 506. 

65. Thompson v. West, 40 A. 197, 
56 N.J.Eq. 660. 


66. Mutual L. Ins. Co. v. Watson, 
30 F. 653 (U. S. Rev. St. § 858). 


67. Smith v. Rishel, 30 A. 239, 164 
Ba, £81, 

68. In re Wickham’s Est., (Iowa) 
90 N.W. 600. 

69. Wagner v. Wagner, 224 N.W. 
5838, 208 Iowa 1004. 

70. Smith y. Perry, 73 N.W. 282, 


52 Neb. 738; Ransom y. Schmela, 12 
N.W. 926, 138 Neb. 73; Croker v. New 
York Trust’ Co., 156 N.E. ‘81,245 Ney. 
17; Poucher v. Scott, 23 Hun 223 [aff 
98 N.Y. 422]. See Fidelity Trust, etc., 
Co. v. Black, 8 Pa.Dist. 580 (where a 
party was incompetent). 


[a] Action by promisee on con- 
tract made for benefit of another.— 
Plaintiff promisee, suing the personal 
representative of the deceased prom- 
isor, was a “‘person interested in the 
event” and was testifying in his own 
behalf and hence disqualified by Civ. 
Pract. Act § 347, where the contract 
which plaintiff sought to enforce was 
made for the benefit of third persons 
and plaintiff might be liable for costs. 
Croker v. New York Trust Co., 155 N. 


of plaintiff promisee was recognized 
without, however, considering the 
question as to costs). : 


71. Burke vy. Burke, 87 A. 960, 240 
Pac oil Os 
72. De Pue vy. Steber, 108 S.E. 590, 


89 W.Va. 78. 


_73. Parties as against whom tes- 
timony excluded in general see infra 
§§ 367-389. 


Who treated as parties and matters 
affecting status see supra §§ 292-298. 


74 Todd v. Martin, 37 P. 872, 104 
Cal. xviii; Norton v. Brown, 159 S.E. 
702, 173 Ga. 146; Colfax County Bank 
v. Konvalin, 220 N.W. 274, 117.Neb. 


276; Deak v. Perth Amboy Gaslight 
Co. 140 A. 439, 1 N.J.Mise. 457. And 
cases infra § 301 note 92. Compare 
Blood vy. Fairbanks, 50 Cal. 420 


(where, apparently, the view was tak- 
en that all parties to the action were 
excluded, but in commenting on this 
case the court in Todd v. Martin, su- 
pra, said that it was not necessary to 
decide the question). 


75. Van Horne y. Clark, 17 A. 642, 
126 Pa. 411. See Young v. Senft, 25 
A. 778, 153 Pa. 352 (where, however, 
parties on each side of the record had 
died but no objection to the witness 
was taken based on the death of one 
of the parties). 


76. See statutory provisions. 
[a] Construction of statute.—The 
term “such party”in the qualifying 


clause of Comp. St. (1921) § 588, rela- 
tive to the party who has acquired 
title to the cause of action immedi- 
ately from a deceased person hag ref- 
erence to the party to the action who 
seeks to testify against the executor, 
heir at law, administrator, next of 
kin, surviving partner, or assignee of 
Such deceased person. Webb v. Bur- 
nam, 239 P. 653, 111 Okl. 248; Briley 
vy. Briley, 224 Pi Ob2 os “Okie Ole 
Compare Grosshart v. McNeal, 218 P. 
829, 95 Okl. 102; Lindsay v. Goodman, 
157 P. 344, 57 Okl. 408 (where, in both 
cases, the court apparently read the 


240 [70 C.J.] 


the witness has not acquired his title to the cause of 
action immediately from decedent.** 
statutes a party may be incompetent to testify where 
both parties claim under the same decedent.*® 


Who are representatives. 


son” who is a party to testify.’® 


Grantee or purchaser. 


qualifying clause in connection with 
the party against whom the testimony 
was offered). 


[b] Illustrations of cases where 
‘cause of action acquired from dece- 
dent see Bowmaster v. Carroll, 23 
F.(2d) 825 (Oklahoma statute); Bri- 
ley v. Briley, 224 P. 952, 98 Okl. 101; 
Bellamy v. Bellamy, 220 P. 844, 93 
Okl. 286; Vance v. Whitten, 151 P. 
567, 51 Okl. 1; American Trust Co. v. 
Chitty, 129 P. 51, 36 Okl. 479. 


77. Webb v. Burnam, 239 P. 653, 
111 Okl. 248. 


73. Squire v. Greene, 56 N.Y.S. 551, 
38 App.Div. 431; Gross v. Gross, 68 
N.W. 469, 94 Wis. 14. See Burke v. 
Burke, 87 A. 960, 240 Pa. 379 (appar- 
ently ‘recognizing rule); In re Kay- 
ser’s Estate, 208 N.W. 895, 190 Wis. 
189 (a per son claiming title to prop- 
erty through a deceased person can- 
not testify with reference to trans- 
actions or communications with de- 
ceased). 


fa] Both parties were incompe- 
tent. Gross v. Gross, 68 N.W. 469, 94 
Wis. 14. 


79. Holmes vy. Brooks, 68 Me. 416. 


[a] hus a surviving partner, who 
gives bond under Rev. St. -c 69 § 2, 
and is afterward sued on a:note of the 
firm, is not a “representative” of his 
deceased partner, and as such entitled 
to testify to facts happening before 
his decease. Holmes v. Brooks, 68 
Me. 416 


$0. Campbell] v. Hallman, 124 S.E. 
41, 158 Ga. 574; Flowers v. Flowers, 
18 S.E. 1006, 92 Ga. 688; Colfax Coun- 
ty Bank v. Konvalin, "220 NAW 274, 
117 Neb. 276. 


[a] Grantee as representative of 
decedent.—Where the statute ex- 
cludes interested persons where the 
adverse party as a representative of 
a deceased, the grantee of a deceased 
person has been regarded as a “repre- 
sentative” within the meaning of the 
statute and, therefore, is competent. 
Colfax Ccunty Bank v. Konvalin, 220 
N.W. 274, 117 Neb. 276. 


81. Jetter v. Christman’s Ex’x, 1 
S.W.(2d) 966, 222 Ky. 542. 


82. Howell v. Howell, 2382 N.W. 
816, 211 Iowa 70; Smith v. Gable, 230 
N.W. 28, 56 S.D. 604. 


3. I11.— Johnson v. Fulk, 118 N.E. 
706, 282 Ill. 328; Patterson v. Patter- 
son, 95 N.. 1051, 251 Ill. 153; Leavitt 
V. ‘Leavitt, +53 IN.E. 551, 179 Til. 87; 
Fletcher v. Shepherd, 51 N.E. 212, 174 
Ill. 262; Stodder v. Hoffman, 41 N.E. 
1082, 158 Ill. 486. 

Ky.—Kelly v. Fields, 181 S.W. 657, 
167 Ky. 796; Smith v. Berry, 160 S. 
W. 247, 155 Ky. 686. 

Miss.—Burnett v. Smith, 47 So. 117, 
93 Miss. 566. 


A surviving partner is 
not the “legal representative” of his deceased part- 
ner within the meaning of a statutory provision per- 
mitting the “legal representative of a deceased per- 


While the grantee of a 
decedent, as a party, is not necessarily subject to a 
statutory disqualification of the general type here 


WITNESSES 


Under some 


dent. 


In General. 


ae EY v. Crook, 3 Neb. 


W.Va.—Cartright v. Cartright, 74.S. 
Begne 70 W.Va. 507, Ann.Cas.1914A 
oO . 


See Tracey v. Tracey, 153 A. 80, 
160 Md. 306; Knobloch v. Kracke, 135 


INDY Sno OM waco AID pe iveriho. oo IN, Neve 
Proe.N.S. 329 (in both cases testi- 
mony was propertly excluded); Sho- 
walter v. Spangle, 160 P. A042, 93 
Wash. 326 (apparently recognizing 
rule as to person claiming under 
heir). Hi SMA CS ON 


84. Patterson v. Patterson, 95 N.E. 
L051, 251 Illy 153. 


85. Dashner v. Dashner, 120 N.W. 
975, 142 Iowa 348; Goff v. Goff’s Ex’rs, 
195.-S.W., 488,, 176 Ky. 248, 193 S.W. 
HOOD PLT Sky: 5s 


[a] Illustration.—In an action by 
a widow to set aside, as fraudulently 
made, to deprive her of her prospec- 
tive dower rights, a deed executed by 
her deceased husband before his mar- 
riage, to defendant, his son by a for- 
mer wife, testimony of defendant as 
to personal transactions or communi- 
cations with deceased regarding the 


property was inadmissible. Dashner 
Pigansnme, 120 N.W. 975, 142 Iowa 

86. Burke vy. Burke, 87 A. 960, 240 
Paso: 


Boiders vy. Dooley, (Tex.Civ. 


87. 
App.) 154 S.W. 614. 


88. Bargo v. Bargo, 
27 Ky.L. 680. 


89. Grigsby v. Smith, 192 S.W. 856, 
IA Key, 89" Colfax ve Colfax, 32 NJb 
Eq. 206. 

90. Competency of executor or ad- 
ministrator: 


Accounting see supra § 282. 
Claim against estate see supra § 280. 
Disclosure of assets see supra § 289. 


Parties as against whom testimony 
Srcude in general see infra §§ 3867— 


86 S.W. 525, 


Who treated as parties and matters 
affecting status see passim supra §§ 
292-298. 

$1. See passim infra §§ 302-304. 


92. Cal.—Todd v. Martin, 37 P. 872, 
104 Cal. xviii. 


Colo.—Stewart v. Burt, 216 P. 258, 
73 Colo. 468. 


Fla.—Sanderson v. 
Adm’rs, 20 Fla. 292. 


Ga.—Norton v. Brown, 159 S.E. 702, 
173 Ga, 146; Hankinson v. Hankinson, 
147 S.E. 106, 168 Ga. LOGS » Wear Vv. 
Leverette, 139 S.E. 31, 164 Gan Spa 
Moore v. Cline, 41 S.B. 614, 115 Ga. 
405; Finch v. Creech, 55 Ga. 124; Har- 
ris v. Harris, 53 Ga. "678; McIntyre Vis 


Sanderson's 


[§§ 300-301 


considered,*°® under some statutes such a grantee may 
be incompetent as a-party adverse to the exeeutor,** 
administrator,®? heir,’* legatee,+ the widow,®® or, it 
seems, another grantee,*® of decedent, and a pur- 
chaser, or one claiming as purchaser, of land from 
decedent may be incompetent as a party adverse to 
the executor,’’? administrator,** or heir®® of dece- 


[§ 301] bb. Executor or Administrator®°—(aa) 
Subject to certain limitations and qual- 
ifications stated below,®! an executor or administra- 
tor is usually a competent withess where he is a par- 
ty in his BA BE capacity,®? at least where he 


Melartin 40 Ga. 490; Aas OREN Jack- 
son, 40 Ga. 150. 


Idaho.—Barton y. Dyer, 220 P. 448, 
38 Idaho 1. 


Ill.—Illinois Cent. R. Co. v. Rear- 
don, 41 N.E. 871, 157 Ill. 372 [aff 56 
Ill. App. 542]; Yokem v. Hicks, 93 Ill. 
App. 667; Shea v. Doyle, 65 I1l.App. 
471; Lingreen v. Illinois Cent. R. Co., 
61 Ill.App. 174; Boyd v. Jennings, 46 
TIll.App. 290; Robnett v. Robnett, 43 
Tll.App. 191. Compare Jones v. Ab- 
bott, 85 N.H. 279, 235 Ill. 220 (where 
an executor was incompetent because 
of interest). 


Ind.—Sallee v. Soules, 81 N.E. 587, 
168 Ind. 624. 


Iowa.—In re Culbertson’s Estate, 
215 N.W. 761, 204 Iowa 473; Terhune 
v. Henry, 138 Iowa 99; Bradley v. 
Kavanagh, 12 Iowa 273. 


Kan.—McCartney v. Spencer, 26 
Kan. 62; Jaquith v. Davidson, 21 Kan. 
341. 

we thay Se Ex’x v. Mutter, 38 S. 

W.(2d) 215, 238 Ky. 396: Chesapeake, 
ete., R. Co.i'v; Perkins, ‘105 S.Ww. 148, 
127 Ky. 110, 31 Ky.L. 1350; Swine- 
broad v. Bright, 76 S.W. 365, 116 Ky. 
514, ap Ky.L. 742, 73 S.W. 1081, 24 Ky. 
Li 2253- 


Me.—Burrill v. Giles, 109 A. 390, 11% 
Me. 111. 


Mass.—Howe v. Merrick, 11 Gray 
9. 


Mich.—In re O’Brien, 209 N.W. 916, 
236 Mich. 5; In re Refior’s Estate, 
200. WANE Wis 91'G i 2obn Michie a in re 
Ganea’s Estate, 198 N.W. 343, 227 
Mich. 11; In re Smith’s Estate, 115. 
N.W. 1052, 152. Mich. 197; Moore v. 
Machen, 82 N.W. 892, 124 Mich. 216. 


Miss.—Cock v. Abernathy, 28 So. 18,. 
77 Miss. 872. 


‘ 

N.J.—Deak v. Perth Amboy Gas- 
light Co., 140 A. 439, 1 N.J.Mise. 457; 
In re McLaughlin, (Prerog.) 59 <A. 
469. 

N.Y.—Martin vy. Hillen, 36 N.E. 803, 
142 N.Y. 140; In re Berardini’s Will, 
264 N.Y.S. 479, 238 App.Div. 433; In re 
Foets’ Will, 24 N.Y.S. 1052, 71 Hun 
492; Wiltsie v. Wiltsie’s Ex’r, 1 N.Y. 
S. 559, 49 Hun 606; Matter of Bab- 
eock,,, 12) NsYest: 841,46. Hun’ 4682) 
Harper v. Harper, 1 Thomps. &Cy oOns 
In re Fitzpatrick’s HMstate, 206 N.Y. Ss 
4969-1123" Mise.i77 95 Sanford v. BHighth 
Ave. R. Co:, 20 N.Y.Super. 122 [rev 
on other grounds 23 N.Y. 348, 80 Am. 
D. 286]; Wakefield v. Wakefield, 93 
N.Y.S. 554, 47 Misc. 87 [rev 92 N-:Y.S. 
399]; Matter of Georg}, 47 N.Y.S. 1061, 
21 Misc. 419, 2 Gibb. ae 274. 


N.C.—Medlin v. Simpson, 57 S.E. 


24, 144 N.C. 397; Pittman v. Camp, 
94 N.C. 283; Andrews v. McDaniel, 68 
N.C. 385. 


Ohio.—Doughman v. Soman 21 


a a ae aa es a ee a 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 301-302] 


is a witness on behalf of the estate which he repre- 
sents.°* As sometimes stated, the disqualification 
under some appheable statutes is not against the par- 
ty suing or defending as administrator but against 
the party suing or defending adversely to the admin- 
istrator.°+ By the express provisions of some stat- 
utes an executor or administrator is competent to tes- 
tify to any fact, admissible under the rules of evi- 
denee, happening before the death of his decedent.°®® 
Where, however, the statutory 
plies to both parties to the action or proceeding,?® 
neither an executor?‘ nor an administrator?’ who is a 
party to the action in his representative capacity is 
competent where the other elements of incompetency 
exist. 


[§ 302] (bb) Controversy Involving Representa- 
tives of, or Claimants under, One Decedent.®® An 
executor may be incompetent where the adverse or 
opposing party is an heir of the testator under a 
statute which disqualifies both parties to an action 
by or against an executor or heir, or which provides 
that no party shall be permitted to testify in his own 
behalf when an adverse party is an heir.?. So there 


Ohio St. 658; Anderson vy. Houpt, 1841700; 
N.E. 29, 43 Ohio App. 538. ALO 252) SNioY. 12:1" 
Webster, 


Pa.—Miller v. Miller, 1 Pa.Dist. 95; 
Borkey’s Estate, 2 Woodw. 163; King 
Yurkone; 296 \Pa-Super: 58bs. 4 Ini sre 
Naugle’s Estate, 83 Pa.Super. 41. 


Hun 262. 
fa] 


WITNESSES 


disqualification ap-: 


In re Fitzpatrick’s Will, 169 N.E. 


35 N.E. 1081, 141 


Klock v. Brennan, 31° N.Y.S. 190, 82 96 A 


Tllustration.—The executrix of 


[70 C.J.] 241 


is authority for the view that an administrator may 
be incompetent to testify against one claiming under 
such administrator’s intestate under a statute ex- 
cluding a party from testifying against a person de- 
riving title from, through, or under a deceased per- 
son.’ In order to render an executor incompetent 
against legatees or devisees, however, the adverse 
interest contemplated by the statute must exist.* 


Probate or contest of will. While there is appar- 
ently authority to the contrary,® the competency of 
a designated executor as proponent of a will to testi- 
fy in a contested proceeding for probate has been 
recognized notwithstanding a disqualifying statute 
which is applicable to a party or person interested 
in the event who seeks to testify in his own behalf 
against the personal representatives, survivor, or a 
person deriving title from, through, or under a de- 
ceased person.® So the view has been taken that a 
statute disqualifying parties in suits by or against 
heirs or devisees does not disqualify as a witness the 
person designated in a will as executor, In a pro- 
eceding to resist the probate of such will.’ It has 
been held or recognized, however, that a designated 


Adm/’r, 28 Ind. 488. 


Md.—Farmer v. Farmer, 111 A. 464, 
137 Md. 69. But see Cacy v. Slay, 
7690, 127)Md.. 493, 1. ALR? 764 
(where the court said that a party 
was not incompetent as a witness 


McLaughlin v. 
IN ave 1G 


Wash.—O’Connor v. Slatter, 89 P. 
885, 46 Wash. 308. 


Wis.—In re Laugen’s Will, 99 N.W. 
437, 122 Wis. 57. 


See Stewart v. Glenn, 58 Mo. 481 
(where an administrator was com- 
petent as to the main facts in issue); 
Jones v. Jones, (Mo.App.) 201 S.W. 
557 (where an administrator was a 
competent witness). 


[a] “Opposite party.” — Under a 
statutory provision that where a suit 
or proceeding is prosecuted or defend- 
ed by the personal representative of a 
deceased person, the ‘opposite party,” 
if examined as a witness in his own 
behalf, shall not be admitted to testify 
to matters which, if true, must have 
been equally within the knowledge of 
such deceased person, neither an ad- 
ministrator nor an executor who is a 
party merely in his representative 
capacity is excluded as an “opposite 
party,” Penny v. Croul, 49 N.W. 311, 
87 Mich, 15, 13 L.R.A. 83; Duryea v. 
Granger, 33 N.W. 730, 66 Mich. 593. 


[b] Claim against estate.—(1) De- 
fendant executor could be called by 
plaintiff claimant in support of a 
claim against the estate. Barton v. 
Dyer, 220 P. 488, 38 Idaho 1. (2) On 
trial of claim against estate, question- 
ing of claimant as to any payment on 
claim and whether he was administra- 
tor was held not error. Rodebaugh v. 
Rodebaugh, 154 N.E. 699, 85 Ind.App. 
545. (3) Where claim has been al- 
lowed, but not paid, administrator is 
not “person interested in the event,” 
within Civil Practice Act, § 347, so as 
to prohibit him from testifying as to 
facts which were ascertained and 
known to him before allowing claim. 
In re Fitzpatrick’s Estate, 206 N.Y.S. 
496, 123 Misc. 779. 


93. Cincinnati, etc., R. Co. v. Creg- 
or, 50 N.E. 760, 150 Ind. 625; Combs 
v. Roark, 267 S.W. 210, 206 Ky. 454; 
In re Refior’s Estate, 209 N.W. 916, 
236 Mich, 5; Freda v. Tischbein, 140 
N.W. 502, 174 Mich. 391, 49 L.R.A.N.S. 


[70 C. J.—16] 


a deceased executrix petitioning for 
settlement of the latter’s accounts 
could testify as to personal transac- 
tions with the deceased executrix not- 
withstanding the latter’s conveyance 
to the petitioner of land received from 
the original testatrix, where it was 
sought to compel the petitioner to 
account as executrix for the property 
so conveyed. In re Fitzpatrick’s Will, 
169 N.E. 110, 252 N.Y. 121. 


[b] Where an executor was also 
beneficiary under the will, his com- 
petency was recognized. Klock v. 
Brennan, 31 N.Y.S. 190, 82 Hun 262. 


[ec] Fact that a claimant against 
tho estate was also an heir did not 
render incompetent the administrator 
who resisted the claim, since the 
claimant, and not the administrator, 
was the “opposite party’’ within the 
meaning of Comp. L. (1915) § 12552. 
In re Refior’s Estate, 209 N.W. 916, 
236 Mich. 5. 


94. Bailey v. Robison, 91 N.E. 98, 
244 Jill. 16, 42 L.R.A.N.S. 305. 


95. See statutory provisions. 


[a] Statute applied see Mansfield 
v. Gushee, 114 A. 296, 120 Me. 333; 
Burrill v. Giles, 109 A. 390, 119 Me. 
111; Haskell v. Hervey, 74 Me. 192. 
et Bailey v. Myrick, 52 Me. 
132. 


96. In general see supra § 291. 


97. McDonald v. Harris. 31 So. 548, 
131 Ala. 359; Goodwin v. Goodwin, 48 
Ind. 584; Ginn v. Collins, 43 Ind. 271; 
Thom v. Wilson’s Ex’r, 24 Ind. 323; 
Wagnon v. Wagnon, (Tex.Civ.App.) 
16 S.W.(2d) 366; Langston vy. Robin- 
son, (Tex.Civ.App.) 253 S.W.. 654. 


98. U.S.—Riley v. Lukens Dredg- 
ing & Contracting Corporation, 4 F. 
Suppl. 144 (Maryland Code art 55 § 
aie 


Ala.—Watson v. Appleton, 62 So. 
765, 183 Ala. 514; Adler yv. Pin, 80 Ala. 
351. 


Ind.—Markel’s Adm’r y. Spitler’s 


because he was an administrator). 


Tex.—Stringfellow v. Montgomery, 
57 Tex. 349; ee: v. Barlow, (Civ. 
App.) 45 S.W. 827 


[a] Fidstection 21h a suit by the 
administratrix of a decedent’s estate 
to foreclose a vendor’s lien, the tes- 
timony of the administratrix, as to 
transactions with, or statements by, 
deceased affecting the estate was in- 


competent. Watson v. Appleton, 62 
So. 765, 183 Ala. 514. 
‘99. Parties against whom testi- 


mony excluded in general see infra §§ 
367-389. 


1. Arrington v. McDaniel, (Tex. 
Commn.App.) 14 S.W.(2d) 1009 [mod 
on other grounds (Civ.App.) 4 S.W. 


(2d) 262, and certified questions an- 
erie 25 VSew.(2d) 9295," LL9e Dex: 
148]. 


Both parties incompetent in gen- 
eral see supra § 291. 


2. Patterson vy. Patterson, 95 N.E. 
1051, 251 Dll. 153; Jones v. Abbott, 85 
Neb S29) 2285 Sh i2205) siserdell save 
Brady, 50 N.B. 124, 172 Ill. 420. Com- 
pare Fischer v. Haxtun, 210 Il1.App. 
506. 


3. Downey v. Owen, 90 N.Y.S. 280, 
98 App.Div. 411. 


4 Hallyburton v. Carson, 
912, 100 N.C. 99, 6 Am.S.R. 565. 


5. In re Eee s Will, 140 S.B. 192, 
194 N.C. 58 


6. Loder v. Whelpley, 18 N.E. 874, 
LLIN. YY. 239, 16. N.Y. Civ: Processor In 
re Wilson’s Will, 8 N.E. 731, 103 N.Y. 
734; Reeve v. Crosby, 38 Redf.Surr. 74. 
See Children’s Aid Society v. Love- 
ridge, 70 N.Y. 387 (where the right of 
the executor to testify was upheld 
notwithstanding the earlier provision 
of Code Civ. Proc. § 399). Compare 
cases supra § 292 note 43. 


7. Hiatt v. McColley, 85 N.E. 772, 
L7is Inaseor. 


5 S.E. 


242 [70 C.J.] 


- executor, as proponent,® is incompetent in a pro- 
ceeding for the probate of a will under a statute ap- 
plicable to parties to a proceeding by or against heirs 
or legal representatives. In a contested proceeding 
to probate a will, it has been held that the adminis- 
trator with will annexed appointed after the original 
decree permitting probate, who was neither the 
proponent nor contestant and was not interested as 
an heir or legatee, was not incompetent.?° 


[§ 303] (cc) Controversy Involving Representa- 
tives of, or Claimants under, Different Decedents.1! 
A statutory provision permitting an executor or ad- 
ministrator to testify in a proceeding to which he is 
a party as to any fact otherwise admissible happen- 
ing before the death of his decedent permits one? 
or both?* representatives to testify where representa- 
tives of different estates are parties plaintiff and de- 
fendant respectively. While the view has been tak- 
en that under a statute excluding a party where the 
adverse party is an executor or administrator, nei- 
ther party is competent to testify in an action by 
one executor or administrator against another,?* one 
of the parties to an action between personal repre- 
sentatives of different decedents is not necessarily in- 


4 . . . . . ey © 
comptent,}> and in some jurisdictions statutes ex- 


eluding a party adverse or opposite to the representa- 
tive of a decedent do not exclude the representative 
of a decedent where the other party is the repre- 


8. Clark v. Briley, (Tex.Civ.App.) 
193° Siw. 419. 


WITNESSES 


Ind.App. 315; Penny v. Croul, 49 N.W. 
311, 87 Mich. 15, 13 L:R.A. 83; Duryea 


av ae ee 


[§§ 302-304 


sentative of another decedent.1® A statute which 
excludes a party from testifying against an executor 
or administrator of a deceased person as to transac- 
tions or communications with such person does not 
prevent a representative from testifying as to a 
transaction with his decedent on behalf of such de- 
cedent’s estate notwithstanding the representative of 
another decedent is the adverse party.'7 Some stat- 
utes excluding the testimony of a party against an 


- executor or administrator of a deceased person as to 


transactions or communications with such person,*® 
or as to matters occurring sin the lifetime of such 
person,!® prevent, however, the representative of one 
decedent from testifying as to transactions or com- 
munications with, or matters occurring during the 
lifetime of, another decedent against: the representa- 
tive of such other decedent, and a kke rule applies 
under some of these statutes wheressuch testimony 
is offered against one claiming under such other de- 
eedent.2° So, under a statute rendering a person 
incompetent to testify for himself as to a transac- 
tion with a decedent, the representative of one de- 
cedent may be incompetent to testify as to a trans- 
action with another decedent whose representative is 
the other party to the action.?? 


[§ 304] (dd) Individual or Dual Capacity and 
Personal Interest. While the personal representa- 
tive of a decedent who asserts a right in his individu- 


with, or statement by, his testator or 
intestate applies with equal force 


9. Kennedy’s Estate v. Richardson, 
(Tex.Civ.App.) 41 S.W.(2d) 95. 


10. In re Dailey’s Estate, 147 N. 
W. 520, 180 Mich. 473. 


il. Parties as against whom testi- 
mony excluded in general see infra §§ 
367-389. 


12. Haskell v. Hervey, 74 Me. 192. 


[a] Construction of statute.—In 
Rev. St. c 87 § 117 par 6, providing 
that in all actions brought by a rep- 
resentative party such representative 
shall not be excused. from testifying 
if requested by the opposite party, 
but that such provision shall not en- 
able the ‘adverse party” to testify 
against the objection of plaintiff when 


plaintiff does not voluntarily testify, ’ 


the ‘adverse party” in the last clause, 
as in paragraph 2 of the same sec- 
tion, which authorizes the executor or 
administrator to testify, means the 
living party, whether plaintiff or de- 
fendant, and not a representative par- 
ty, while ‘opposite party” in the first 
clause refers to defendant, whether 
living party or representative, and 
paragraph 6 does not prevent a de- 
fendant from voluntarily testifying 
under paragraph 2, although plaintiff 
had not testified, if both parties were 
representatives. Burrill v. Giles, 109 
A. 390, 119 Me. 111. 


13. Burrill v. Giles, 
119 Me. 111. 


14. Farley v. Lisey, 45 N.E. 11038, 
55 Ohio St. 627. 


[a] Rule applied in upholding the 
exclusion of an executor as to conver- 
sations between him and the testator 
of another executor who was the ad- 
verse party to the action. Farley v. 
Lisey, 45 N.™. 1103, 55 Ohio St. 627. 


15. Jones v. Jones, (Mo.App.) 201 
S.W. 557. 


16. Sloan v. Sloan, 52 N.E. 413, 21 


109) vAX. (390; 


v. Granger’s Estate, 33 N.W. 730, 66 
Mich. 593. See Atkin’s Hstate v. At- 
kin’s Estate, 37 A. 746, 69 Vt. 270 
(where an administrator was com- 
petent to testify in support of the 
claim of the estate which he repre- 
sented against an estate represented 
by an executor). But see Howard v. 
Patrick, 38 Mich. 795 (distinguished, 
however, in Duryea v. Granger, supra, 
on the ground that the administratrix 
was also an heir). 


17. In re Fitzpatrick’s Will, 169 
NiEi110) 252: NY. 121: 


[a] Tllustration. — Such statute 
does not prevent an executor from 
testifying as to a transaction with his 
testator on behalf of such testator’s 
estate notwithstanding the adminis- 
trator of another estate is an adverse 
party. In re Fitzpatrick’s Will, 169 N. 
By, 110 252° NYE ad. 


18. Poucher v. Scott, 33 Hun 223 
[aff 98 N.Y. 422]; Brown v. Adams, 93 
at 989, 174 N.C. 496, L.R.A.1918C 


[a] Rule applied (1) in an action 
by an administrator to enforce a claim 
of the estate of his intestate against 
the executor of another decedent. 
Poucher v. Scott, 33 Hun 223 [aff 98 
N.Y. 422]. (2) Plaintiff administra- 
tor in an action to enforce a claim of 
his estate was interested in the event 
since a recovery would enhance his 
fees as administrator and would save 
him from liability for costs. Pouch- 
mys Scott,;33 Hun 228 [aff.98. N.Y. 


{[b] In New Jersey (1) a statutory 
provision prohibiting, in any action in 
which any party sues or is sued in 
a representative capacity, testimony 
by any party to the action as to any 
transaction with, or statement by, any 
testator or intestate represented in 
the action unless the representative 
offers himself as a witness on his own 
behalf and testifies to any transaction 


when both parties appear on the rec- 
ords in a_ representative capacity 
(Murphy v. Schmidt, 79 A. 293, 80 
N.J.Law 403) (2) and excludes testi- 
mony by the executor of one testator 
who is a party concerning transac- 
tions with, or statements by, another 
testator who is represented in the ac- 
tion (Murphy v. Schmidt, supra) (3) 
or an intestate who is represented 
(Lodge v. Hulings, 53 A. 564, 64 NJ. 
Eq. 761). (4) Under Evidence Act 
(1874) §§ 8, 4, and the supplement of 
Febr. 25, 1880, when both parties to a 
Suit stood upon the record in a repre- 
sentative capacity, either party to the 
record could offer himself as a full 
witness on all points in the cause. 
Haines v. Watts, 26 A. 572, 55 N.J. 
Law 149. Compare Thompson vy. 
West, 40 A. 197, 56 N.J.Eq. 660 (where 
a party who asserted an individual 
right was incompetent although there 
were representatives on opposite 
sides). 


19. Roncelli v. Fugazi, 186 P. 3738, 
14 Cal.App. 249. See Fidelity Trust 
and Safe Deposit Co. v. Black, 8 Pa. 
Dist. 580 (where an administratrix 
was incompetent as a general witness 
notwithstanding she had released her 
interest in the verdict). 


20. Gennerich v. Ulrich, 12 N.Y.S. 
353, 58 Hun 609; Harvey v. Cullings, 
96 N.Y.S. 638, 48 Misc. 344, 385 NY. 
Civ.Proc. 274. See Scully v. Seully, 
139 N.Y.S. 622, 154 App.Div. 359 
(where the testimony of an adminis- 
tratrix who also claimed as_ benefi- 
ciary of the estate was held to be in- 
competent). 


21. Hobbs’ Ex’r vy, Russell’s Bx’r, 
79 Ky. 61, 1 Ky.L. €abstract) 329. 


[a] Testimony of an executor as 
defendant in respect of a transaction 
with a decedent whose executor was 
plaintiff was not admissible. Hobbs’ 
Ex’r v. Russell’s Bx’r, 79 Ky. 61, 1 Ky. 
L. (abstract) 329. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


9 


§§ 304-305] 


al capacity is not necessarily incompetent,?? an ex- 
ecutor or administrator may be incompetent under 
some statutes where he sues?* or defends?* in his in- 
dividual rather than in his representative capacity, 
where the recovery is for the sole benefit of the per- 
son who sues as administrator,?® or where his testi- 
mony is in his own personal interest and against the 
interest of the estate.2* An executor who claims 
property in his individual eapacity adversely to the 
estate of his testator is party in interest within 
the meaning of a disqualifying statute applicable 
to such a party.?7 Under some statutes, a party is 
rot a competent witness in his own behalf as an in- 
dividual where the controversy is between him in 
his individual capacity and such party as executor?® 
or administrator.2® While under some statutes an 
administrator who is defendant both in his individ- 
ual and representative capacities is not meompe- 
tent,°° under other statutes where an executor sued 
in his representative capacity is incompetent as a 
witness in his representative capacity, the fact that 
he is also a party in his individual capacity and ad- 
mits his liability in that regard does not render him 
competent,*! and an executor who is incompetent un- 
der the statute as a party in his representative ca- 


WITNESSES 


[70 C.J.] 248 


pacity is not rendered compstent by the fact that he 
defends in his individual capacity as well as in his 
representative capacity where his interests as a rep- 
resentative and as an individual are joint.?? In any 
event, in order to render an executor incompetent on 
the ground that he is a witness in his own behalf as 
an individual it must actually appear that such is 
the case.38 


[§ 305] ec. Legatee, Devisee, Heir, or Distribu- 
tee—(aa) In General. An heir is not necessarily in- 
competent under some statutes,?* as, for example, 
where the statute provides that in a suit prosecuted 
or defended by an heir the “opposite party” shall be 
excluded,*® or disqualifies a party where the adverse 
party sues or defends as heir.*® An heir may be in- 
competent, however, under a statute which renders 
persons incompetent to testify in their own behalf 
as to certain matters,*? or which renders both or all 
parties incompetent in actions to which the statute 
applies.?8 A statute which applies to both parties 
to actions by or against an heir does not, however, 
apply to a party who, although he may be an heir, 
asserts a right in a capacity other than as heir, where 
the case is not otherwise within the statute.2® While, 


22. Flowers v. Flowers, 18 S.E. 


1006, 92 Ga. 688. 


23. Taylor v. Mayhew, 11 Heisk. 
(Tenn.) 596. See Fisher's Estate, 7 
Pa.Dist. 116 (where personal interest 
rendered the witness incompetent). 


[a] Suit as administrator and as 
individual. Where an administrator 
sued in his individual capacity and as 
executor, his competency has been de- 
nied. Taylor v. Mayhew, 11 Heisk. 
(Tenn.) 596. See In re Fitzgerald, 15 
N.W. 794, 57 Wis. 508. 


‘24, David Adler, etc., Clothing Co. 
v. Hellman, 75 N.W. 877, 55 Neb. ae 
Perkins vy. Perkins, 38 A. 1049, 68 N.G 
264; Grier v. Cagle, 87 N.C. 3775 
Guldin’s Adm’rs v. Guldin’s Adm’ r, 97 
Pa..411. See Witt v. Moberley, 43 8. 
W. 338, 19 Ky.L. 847 (where an ad- 
ministrator who was the sole heir of 
his intestate was not a competent wit- 
ness). 


[a] Party adverse to administrator 
or executor.— Under a statutory provi- 
sion excluding the testimony of an 
adverse party in respect of facts 
which occurred in the lifetime of de- 
ceased where an executor or adminis- 
trator is a party, a defendant who is 
the executor of one decedent but who 
is sued in his private capacity by the 
administrator of another decedent was 


not competent to testify to conversa-. 


tions and transactions between the 
two decedents. Perkins v. Perkins, 
88 A. 1049, 68 N.H. 264. 


[b] Administrator as defendant 
who is personally interested in either 
event of the suit, but whose interest 
clearly preponderates in favor of a 
recovery by his adversary, is not a 
competent witness on behalf of the 
latter. Guldin’s Adm’rs v. Guldin’s 
Adm’r, 97 Pa. 411. 


25. Cincinnati Times Star Co. v. 
Clay’s Adm’r, 243 S.W. 16, 195 Ky. 
465. 

[a] Actions for wrongful death.— 


In an action for wrongful death, 
brought under a statute by a father 
as administrator for his son, in which 
recovery would be for the father’s 
benefit individually, it was error, un- 
der Civ. Code Prac. § 606, to permit 
the father to give testimony within 
the statutory prohibition. Cincinnati 
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Times Star Co. v. Clay’s Adm’r, 243 S. 
W. 16, 195 Ky. 465; Kentucky Util- 
ities Co. v. McCarty’s Adm’r, 183 S. 
W. 237, 169 Ky. 38 [op mod on other 
grounds 186 S.W. 150, 170 Ky. 543. 


26. I1l.—Patterson v. Patterson, 95 
N.E. 1051, 251 Ill. 153; Harwood’s Es- 
tate v. Harwood, 193 Ill.App. 514; 
Kepple v. Crabb, 152 Ill.App. 149. 


Me.—Tuck v. Bean, 155 A. 277, 130 
Me. 277. 


N.J.—In re Fulper’s Estate, 132 A. 
834, 99 N.J.Eq. 293; In re Atkinson’s 
Estate, 98 A. 269, 86 N.J.Hq. 173 [aff 
96 A. 89, 85 N.J.Eq. 485]; In re Riker’s 
Estate, 94 A. 622, 85 N.J.Eq. 122; Wil- 
son v. Terry, 62 A. 310, 70 N.J.Hq. 231 
[aff 65 A. 983, 71 N.J.Iq. 785]; In re 
Coyle’s Estate, 154 A. 744, 9 N.J.Misc. 
158; Sherman y. Lanier, 39 N.J.Eq. 
249; Smith v. Burnet, 35 N.J.Hq. 314 
[aff 34 N.J.Eq. 219]. 


N.Y.—In re Fitzpatrick’s Hstate, 
206 N.Y.S. 496, 123 Mise. 779; Matter 
of Congdon’s Estate, 48 N.Y.S. 871, 21 
Mise. 568, 2 Gibb.Surr. 287. 


Pa.—Heydrick’s Appeal, 1 A. 31, 109 
Pa. 610; In re Hicher’s Estate, 167 A. 
466, 109 Pa.Super. 393. 


Wash.—In re Miller’s Estate, 224 P. 
607, 129 Wash. 211. 


See Gee v. Humphries, 27 S.E. 101, 
49 S.C. 253. 


[a] Testimony relieving represent- 
ative of liability—When the effect of 
the testimony of an executor would 
be to relieve himself of liability, he is 
incompetent, although he may have 
no interest in the estate. Heydrick’ s 
Appeal, ACs ly 11094 0610; 


[b] Suit in individual capacity and 
as administrator.—Where an adminis- 
trator sued both in his individual ca- 
pacity and as administrator, he was 
not competent to testify in his own 
behalf as an individual for the pur- 
pose of establishing his interest 
adverse to the estate. Wilson v. Ter- 
BY, coe. A, 31.0, W710) Nid. Moke? 3b fiat 65 
A. 983,71 N.J.Eq. 785]. 

Competency of executor or adminis- 
trator in proceeding for accounting 
see supra § 282. 


Testimony in support of claim 
against estate see supra § 280. 


27. In re Miller’s Estate, 224 P. 


607, 129 Wash, 211. 


28. Smith v. Burnet, 35 N.J.Eq. 314. 
See In re Miller’s Estate, 224 P. 607, 
129 Wash. 211 (where an executor 
was incompetent). 


29. Sargent v. Maxwell, aS Bees GD 
App. 307; Grier v. Cagle, 87 N.C. 377. 


30. Norton v. Brown, 159 S.E. 702, 
173 Ga. 146. 


31. Hobbs’ Ex’r v. Russell’s Ex’r, 
79 Ky. 61, 1 Ky.L. (abstract) 329. 


32. Langston v. Pyke (Tex. 
Civ.App.) 253 S.W. 654 


33. Donahue vy. Chsapiencal 162) AY 
763, 109 N.J.Law 425. 


34. Norton v. Brown, 159 S.E. 702, 
173 Ga. 146; Home Mixture Guano 
OV. MckKoone, 147 S.E. 711, 168 Ga. 
317. See Richard v. Marshall County 
Trust & Savings Co., 143 N.E. 152, 195 
Ind. 540 (where the competency of 
heirs was recognized). 


35. Tabor v. Tabor, 99 N.W. 4, 136 
Mich. 255; Pendill v. Neuberger, 31 
N.W. 177, 64 Mich. 220. See McClin- 
tock’s Appeal, 24 N.W. 549, 58 Mich. 
152 (where heirs were regarded as 
competent witnesses). 


36. Mann v. Mann, 110 N.E. 345, 
270 Ill. 83. See Falgowski v. Daniel, 
164 N.E. 405, 333 Ill. 208 (where the 
ca a of a party was recogniz- 
© 5 


37. Russell v. Tyler, 6 S.W.(2d) 
707, 224 Ky. 511; Combs v. Roark, 
267 S.W. 210, 206° Ky. 404. 


88. McDonald v. Harris, 
131 Ala. 359; Wolfe v. Kable, 8 NUE. 
559, 107 Ind. 565; Bundy v. Bowman, 
125 N.B. 781, 72 Ind.App. 367; Ken- 
nedy’s state v. Richardson, (Tex. 
Civ.App.) 41 S.W.(2d) 95; Wiggins v. 
Holmes, (Tex.Civ.App.) 39 S.W. (2d) 
162; Smith v. Rickerts, (Tex.Civ. 
App.) 88 S.W.(2d) 644; Dodson v. 
Watson, (Tex.Civ.App.) 225 S.W. 586; 
Smith’s Heirs v. Hirsch, (Tex. Civ. 
App.) 197 S.W. 754; Perl v. Warren, 
(Tex. Civ.App.) 187 S.W. 1052; Wolf 
Hs King, 107 S.W. 617, 49 Tex. Civ. App. 


31 So. 548, 


89. Lassiter -v:. Bouche, (Tex. 
Commn.App.) 14 S.W.(2d) 808 [rev 
in part (Civ.App.) 5 S.W.(2d) 831]; 


244 [70 C.J.] 
where a statute disqualifies persons whose interest is 
adverse to that of a decedent whose interest is repre- 
sented in the action, the competency of persons who 
claim property by devolution from decedent has been 
recognized,*® and, it seems, an heir may testify in fa- 
vor of the estate of a decedent which is represented 
in the proceeding,*! an heir whose interest is ad- 
verse to the right of decedent is Incompetent to tes- 
tify against such estate.*2 A statute extending 
the disqualification to a party to a suit whose right 
of action or defense is derived from a person who, 
if living, would be disqualified as the surviving 
party to a contract, or cause of action docs not 
disqualify the heir of a deceased person where 
such deceased person would not have been disquali- 
fied.4?”% The fact that a party is a devisee or legatee 
does not of itself disqualify such party as a witness 
where the statute disqualifies a party where the ad- 
verse party sues or defends as devisee.*® <A benefi- 
ciary under a will may, however, be disqualified un- 
der statutes forbidding a person to testify in his own 
behalf as to certain matters.4* While, where a stat- 
ute disqualifies persons whose interest is adverse to 


Traders’ & General Ins. Co. v. Bald- 
win, (Tex.Civ.App.) 50 S.W.(2d) 863; 
Briggs v. McBride, (Tex.Civ.App.) 190 
Sow. 1123. 


[a] Preceedings under workmen’s 


cedent concerning 
the deed was 


WITNESSES 


timony of plaintiéffinva suit by heirs 
to avoid a deed of decedent for fraud, 
as to words, acts, and conduct of de- 


rendered 
by Rev. St. art 3960. 


[§§ 305-306 


the right of decedent who is represented in the ac- 
tion, it has been said that a legatee is competent to 
testify in favor of the estate of a decedent who is 
represented in the proceeding,*® it seems that a bene- 
ficiary under a will whose interest is adverse to the 
right of decedent is incompetent to testify against 
such estate.*® 


* [§ 306](bb) Controversy Involving Claimants un- 
der, or Representatives of, One Decedent.*7 Some of 
the statutes of the general type here considered ex- 
clude the testimony of an heir as to certain matters 
in an action between heirs*® or between heirs and per- 
sons claiming under a will.t® So, under a statute 
which disqualifies both parties,®° or which forbids a 
person to testify in his own behalf,®+ an heir may 
be incompetent to testify where the action or contro- 
versy is between him and another claiming under, or 
representing, decedent, and a like rule applies under 
a statute which disqualifies a party who seeks to tes- 
tify against, or is adverse to, persons claiming un- 
der, or the representative of, a deceased person so 
as to render incompetent an heir®? or next of kin.** 


against the devisee and executor, 
plaintiff heir may be incompetent. 
Wehe v. Mood, 75 P. 476, 68 Kan. 3738. 
(2) In a contested proceeding for the 
probate of a will, the competency of 
the contesting heir to testify against 


the execution of 
inadmissible 
Gray v. Allen, 
In re 


compensation act.—Where plaintiffs 
sought compensation as the deceased 
employee’s legal beneficiaries, under 
the workmen’s compensation act (Rev. 
St. [1925] art 8306 § 8a), they could 
testify regarding transactions with, 
or statements by, deceased notwith- 
standing Rev. “St. (1925) art 3716. 
Traders’ & General Ins. Co. v. Bald- 
win, (Tex.Civ.App.) 50 S.W.(2d) 8638. 


40. In re Arnout’s Estate, 128 A, 
661, 283 Pa. 49. 

41. In re Crosetti’s Estate, 60 A. 
1081, 211 Pa. 490. 

42. See infra § 306. 

4214. Mckee v. Downing, 124 S. 


W. 7, 224 Mo. 115. 


43. Mann v. Mann, 
270 Til. 83. 

Competency of beneficiary in pro- 
ceedings to contest or invalidate will 
see infra § 306. 


44. Ferguson v. Billups, 50 S.W. 
(2d) 35, 244 Ky. 85; Jent’s Ex’rs v. 
Dodson, 294 S.W. 1052, 220 Ky. 181. 


45. In re Crosetti’s Estate, 60 A. 
1081, 211 Pa. 490. 


46. See cases infra § 306 note 55. 


47. Parties against whom testi- 
mony excluded see infra §§ 367-389. 


48. Randall v. Randall, 166 P. 516, 
101 Kan. 341. 


49. Cunningham v. Cunningham, 
191 P. 294, 107 Kan. 318 (where a 
child of decedent was incompetent). 


50. Wolfe v. Kable, 8 N.E. 559 107 
Ind. 565; Kennedy’s Estate v. Rich- 
ardson, (Tex.Civ.App.) 41 S.W.(2d) 
95; Peil v. Warren, (Tex.Civ.App.) 187 
S.W.-1052. See Tracey v. Tracey, 153 
A. 80, 160 Md. 306 (where the exclu- 
sion of a witness was proper). 


fa] Dllustrations.—(1) In an ac- 
tion-between heirs an heir may be in- 
competent. Wolfe v. Kable, 8 N.E. 
559, 107 Ind. 565; Peil v. Warren, 
(Tex.Civ.App.) 187 S.W. 1052. (2) 
In an action between an heir and an 
executor, an heir may be incompetent. 
Kennedy’s Estate v. Richardson, (Tex. 
Civ.App.) 41 S.W.(2d) 95. (3) Tes- 


110 N.E. 345, 


(Tex.Civ.App.) 243 S.W. 684. (4) In 
a proceeding to contest the validity 
or the probate of a will, a contesting 
heir may be incompetent. Holland 
v. Nimitz, 232 S.W. 298, 111 Tex. 419; 
Leahy= "vy. “Timon, (205: Siw?) 951. ~210 
Tex. 73; Kennedy’s Estate v. Rich- 
ardson, (Tex.Civ.App.) 41 S.W.(2d) 
95; Adams v. Adams, (Tex.Civ.App.) 
253 S.W. 605 [error dism 278 S.W. 
DLA 1s Rex b821ess Rossiuve well 
(Tex.Civ.-App.) 159° S.W: 119. (5) A 
like rule has been recognized in re- 
spect of an heir who did not actively 
participate in the contest by joining 
in the pleadings. Perdue v. Perdue, 
(Civ.App.) 208 S.W. 353 [aff 217 S.W. 
694, 220 S.W. 322, 110 Tex. 209]. 


51. Gernhert v. Straeffer’s Ex’r, 
189 S.W. 11445" 1%2 Ky. 823). 


[a] MTllustrations.—(1) Testimony 
of an heir against an executor may be 
incompetent. Gernhert v. Straefter’s 
Eix’r, 189 Sw. 11413, 172 Ky. 823: (2) 
In a contested proceeding for the 
probate of a will, the competency of 
a contesting heir to testify against 
the ‘proponent has been denied. Rus- 
seit v. Tyler, 6 S.W.(2d) 707, 224 Ky. 
oO . 

52. Iowa.—Vorse v. Vorse, 171 N. 
W. 186, 186 Iowa 1091; In re Van 
Houten’s Will, 124 N.W. 886, 147 Iowa 
725, 140 Am.S.R. 340. 


Kan.—Wehe v. Mood, 75 P. 476, 68 
Kan. 373. UC 


N.H.—Perkins v. Perkins, 46 N.H. 
1190, 


Pa.—In re Crosetti’s Estate, 60 A. 
1081, 211 Pa. 490; Crothers v. Croth- 
ers)! 24) 1A0'190, 149-Pan 200g kane xv, 
Humphreys, 22 A. 19, 138 Pa. 310. 


W.Va.—-Cartwright v. Cartwright, 
14,S.H. 655, 70\ W.Va. 507, Ann.Cas. 
1914A 578. 


Wis.—In re Valentine’s Will, 67 N. 
W. 12; 93 Wis: 45. 


See Burnett v. Smith, 47 So. 117, 93 
Miss. 566 (heir claiming as grantee 
of decedent was incompetent). 


[a] Contest or probate of will.— 
(1) In a suit to contest a will brought 


the proponents has been denied. 
Van Houten’s Will, 124 N.W. 886, 147 
Iowa 725, 140 Am.S.R. 340: (3) In a 
suit by a child of a testator to set 
aside the probate of a will, such child 
may be incompetent to testify as to 
a conversation between such child and 
the testator. Worth v. Pierson, 223 
N.W: 752, 208 Iowa 3538. (4) A con- 
testing heir may be intompetent in a 
proceeding for the probate of a will 
under a Statute disqualifying a party 
to testify against an executor, devisée, 
or legatee. In re Van Houten’s Will, 
supra. (5) In a contested action to 
establish a lost will, the competency 
of an heir to testify has been denied. 
In re Valentine’s Will, 67 N.W. 12, 93 
Wis. 45. 


[b] Heir and grantee.—(1) Under 
a statute disqualifying a person 
whose interest is adverse to the right 
of decedent wherethe right of dece- 
dent has passed to a party on the 
record who represents the interest of 
decedent, an heir of decedent may be 
incompetent to testify against a gran- 
tee of decedent. Crothers v. Crothers, 
24 A. 190, 149 Pa. 201. But see Ser- 
fass v. Serfass, 14 Pa.Co. 97 (where 
the competency of heirs was recog- 
nized). (2) In ejectment by an heir 
against a grantee of decedent, plain- 
tiff is not a competent witness as to 
the alleged fraudulent procurement 
of the deed or decedent’s want of men- 
tal capacity. Crothers v. Crothers, 
Zan A) 190 F t49 Ss Pare 20d seins eve 
Humphreys, 22 A. 19, 138 Pa. °310. 
(3) In a suit by a grantee against 
heirs to establish a lost deed, an heir 
may be disqualified. Cartwright v. 
Cartwright, 74 S.I. 655, 70 W.Va. 507, 
Ann.Cas.1914A 578. 


' 

[c] Other illustrations.—(1) An 
heir who is adverse to an administra- 
tor may be disqualified. Perkins v. 
Perkins, 46 N.H. 190. (2) An heir 
may be disqualified to testify against 
other heirs. Vorse v. Vorse, 171 N. 
W. 186, 186 Iowa 1091; Frye v. Gul- 
lion, 121 N.W. 568, 143 Iowa 719, 21 
Ann.Cas. 285; Russell v. Smith, 88 N. 
W. 361, 115 Iowa 261. 


53. Matter v. Meehan, 
9, 59 App.Div. 156. 


69 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 306] 


A party claiming under.a will may be incompetent 
where the action or controversy is between him and 
another claiming under decedent and the statute dis- 
qualifies both parties®* or disqualifies a party ad- 
verse to, or who seeks to testify against, persons 
claiming under, or representing, a deceased per- 
son,°® or where the statute forbids a person to testi- 
fy in his own behalf as to certain matters.°® Where, 
however, the adverse interest contemplated by the 
statute does not exist, a legatee is not incompetent.°* 


In Illinois, under a statutory provision that no per- 
son shall be permitted to testify in his own behalf 
when any adverse party sues or defends as an execu- 
tor, administrator, heir, legatee, or devisee of a de- 
ceased person, an heir who is adverse to an executor 
or administrator,®® or a devisee or legatee,>? or a 
beneficiary under a will who is adverse to an heir,®° 
may be incompetent. While the view has been taken 
that such statute does not apply where the contro- 
versy is between heirs and the property belongs to 
the litigants,®! and that the statute relates to pro- 
ceedings wherein the decision sought by the party 
testifying would tend to reduce or impair the es- 
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tate,®2 and does not relate to the relative rights of 
heirs or devisees, as to the distribution of an estate, 
in proceedings by which the estate itself is in no 
event to be reduced or impaired,°* the fact that the 
controversy is between heirs does not necessarily 
render the statutory disqualification inapplicable to 
an heir®t and may prevent. the giving of testimony by 
an heir adverse to another heir where the decision 
sought by the witness would tend to impair the es- 
tate.6> The statute does not, however, necessarily 
disqualify an heir where the adverse party, although 
an heir, claims in a capacity other than that of 
heir.°® Under such statute it has been recognized 
that a determination as to disqualification sometimes 
depends on whether or not a party who seeks to tes- 
tify is conceded to be an heir;°* and, where there 
is a controverted question as to whether a particular 
party is an heir, such party is incompetent®® to give 
testimony within the statutory prohibition to sup- 
port the claim of heirship®® against a party who is 
an heir, and a like rule applies in respect of the tes- 
timony of a party, claiming as the widow of dece- 
dent, who is adverse to an heir, tending to establish 


54. James v. James, 16 S.W. 1087, 
81 Tex. 373. 


[a] Where opposing party claims 
under statute of distribution, one 
claiming under a will may be incom- 
petent under a statute disqualifying 
both parties. James v. James, 16 S. 
W. 1087, 81 Tex. 373. 


[b] In proceeding to set aside pro- 
bate of will a beneficiary who was ad- 
verse to heirs of the testator was in- 
competent. Brown v. Mitchell, 12 S. 
W. 606, 75 Tex. 9. But see Bradshaw 
v. Roberts, (Tex.Civ.App.) 52 S.W. 
574 (where the competency of devi- 
sees in a contested probate proceeding 
was recognized). 


55. lIowa.—Heileman v. Dakan, 233 
N.W. 542, 211 Iowa 344. 


N.Y.—In re Jeffrey’s Will, 114 N.Y. 
S. 667, 129 App.Div. 791; Matter of 
Stewart’s Will, 5 N.Y.S. 32, 1 Conn. 
Surr. 412. 


N.C.—In re Chisman’s Will, 95 S.E. 
Ui69, fp. N-C.2420. 


Okl.—In re Stires’ Will, 219 P. 695, 
92 Okl. 276. 


Utah.—In re Atwood’s Hstate, 45 P. 
1036, 14 Utah 1, 60 Am.S.R. 878. 


Wis.—In re Valentine’s Will, 67 N. 
W. 12, 93 Wis. 45. 


See In re Weller’s Hstate, 93 A. 331, 
247 Pa. 196; In re Crosetti’s Estate, 
60 A. 1081, 211 Pa. 490 (both cases 
apparently recognizing rule). 


[a] Tllustrations.—(1) As against 
an heir claiming as an omitted child, 
the devisees under the will of the tes- 
tator may be incompetent. In re At- 
wood’s Estate, 45 P. 1036, 14 Utah 1, 
60 Am.S.R. 878. (2) In a proceeding 
to contest or invalidate a will, a bene- 
ficiary may be incompetent. In re 
Jeffrey’s Will, 114 N.Y.S. 667, 129 App. 
Div. 791; Pringle v. Burroughs, $1 N. 
Y.S. 750, 100 App.Div. 366 [aff 78 N. 
Bt 0 6185 Ney. 375,07, Ann. Cas. 264], 
(3) In a contested proceeding for the 
probate of a will, the competency of 
the proponent who was a beneficiary 
under the will has been denied where 
the adverse party was the next of kin 
of the testator. In re Stires’ Willi, 219 
©. 695, 92 Ok). 276. (4) The rishb of 
a legatee under a will to testify on be- 
half of the petitiorer to revoke the 
probate of the wil! has been denied 
where, although such legatee had 


, 


ranged herself with the proponents of 
the will who had procured the probate, 
such legatee’s interest actually lay 
with the contestants and not with the 
proponents. Matter of Stewart’s Will, 
5 NYS) een oonnesurre sites. () bn 
a contested action to establish a lost 
will, the competency of a legatee to 
testify has been denied. In re Valen- 
tine’s Will, 67 N.W. 12, 93 Wis. 45. 
(6) In proceedings to determine 
whether a legacy had been satisfied by 
the testator, testimony of a legatee 
regarding a conversation between him 
and the testator was properly exclud- 
ed under Code (1927) § 11257. Heile- 
man vy. Dakan, 233 N.W. 542, 211 Iowa 
344, 


56. Ferguson v. Billups, 
(2d) 35, 244 Ky. 85. 


57. Anderson v. Houpt, 184 N.E. 29, 
43 Ohio App. 538. 


[a] Thus a legatee who is a party 
but not adverse to the executor is not 
incompetent under a statute exclud- 
ing parties where the adverse party 
is an executor. Anderson v. Houpt, 
184 N.E. 29, 48 Ohio App. 538. 


58. Waugh v: Moan, 65 N.B. 713, 
200 Ill. 298; Volbracht v. White, 64 N. 
BH. 324, 197 Ill. 298; Doubet v. Doubet, 
196 Il].App. 289. See Pyle v. Pyle, 41 
N.E. 999, 158 Ill. 289 (apparently rec- 
ognizing rule). 

[a] Fact that heir is codefendant 
with the executor, legatees, and devi- 
sees is immaterial. Volbracht vy. 
White, 64 N.E. 324, 197 Ill. 298. 


[b] In suit to set aside will, plain- 
tiff heir was not competent to testify 
against defendant executor. Waugh 
v. Moan, 65 N.H. 718, 200 Ill. 298 


59. Patton v. Cullett, 108 N.E. 660, 
267 Ill. 569; Waugh v. Moan, 65 N.E. 
713, 200 Ill. 298; Volbracht v. White, 
64 N.E. 324, 197 Ill. 298; Brace v. 
Pack, ll Ney 66. Tao Lil 35.5. See 
Pyle v. Pyle, 41 N.E. 999, 158 Ill. 289 
(apparently recognizing rule). 


[a] In suit to set aside will, plain- 
tiff heir was not competent to testify 
against defendant legatee or devisee. 
Waugh v. Moan, 65 N.E. 713, 200 Ill. 
298; Bevelot v. Lestrade, 38 N.E. 1056, 
153 Ill. 625; Taylor v. Pegram, 37 N. 
Bp Si3ic) Lod CELL «1.065 


60. Jones v. Abbott, 85 N.E. 279, 
235 Ill. 220; Matter of Tobin, 63 N.E. 


50 S.W. 


1021, 196 Ill. 484. 


61. Piss lv.9 Carroll, .89L) Win 205: 
Doubet v. Doubet, 186 Ill.App. 316. 


62. Mueller v. Rebhan, 94 Ill. 142. 


63. Alward v. Woodard, 146 N.E. 
154, 315 Jll. 150; Mueller v. Rebhan, 
94 Tll. 142. 


fa] Suit for partition among 
devisees.—It has been held that, 
where all the parties to a suit for 
partition involving the question as to 
advancements are devisees, such stat- 
ute does not render a party incom- 
petent where the testimony does not 
tend to diminish the estate. Alward 
v. Woodard, 146 N.E. 154, 315 Ill]. 150. 


64. Waugh v. Moan, 65 N.E. 713, 
200 Til. 298; Bletcher v. Shepherd, 51 
N.H. 212, 174 Tl, 262. See: !Shawaev. 
Schoonover, 22 N.E. 589, 130 Ili. 448 
(child of a decedent who claimed not 
as heir but by virtue of title acquired 
other than under the statute of 
descents wasS incompetent against 
heirs). 


fa] Heir who claims under deed 
from decedent a greater interest in 
decedent’s property than he would be 
entitled to as heir is incompetent 
against another heir who claims only 
as such. Allen v. McGill, 142 N.E. 
470, 311 Ill. 170; Johnson v. Fulk, 
118 NE. 706, 282 Ill. 828: Deavitt. v. 
eavitt;. 53) SN Biss 5.5 1p Opel pore 
Fletcher v. Shepherd, 51 N.B. 212, 174 
Ill. 262; Stodder v. Hoffman, 41 N.E. 
1082, 158 Ill. 486. 


65. Fletcher v. Shepherd, 51 N.E. 
212, 174 Till. 262. 


66. Allen v. McGill, 142 N.E. 470, 
311 Ill. 170; Grindle vy. Grindle, 88 
N.E. 478, 240 Ill. 143. 


[a] Where adverse party claimed 
as grantee of decedent, the above rule 
has been applied or recognized. Al- 
len vie McGill 142" N. 470) Sun 
170; Grindle v. Grindle, 88 N.E. 473, 
240 Ill. 143. 


67. Bogart v. Brazee, 162 N.H. 877, 
Sol Tl 160, 


68. Alward v. Woodard, 146 N.B. 
154, 315 Ill, 150; Mires v. Lauben- 
heimer, 111 N.E. 106, 271 Ill. 296. 


69. Bogart v. Brazee, 162 N.B. 877, 
331 Ill. 160; Crumley v. Worden, 66 
N.E. 318, 201 Tl. 105; Lunger v. Sech- 
rest, 186 Il].App. 521. 
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the claim of widowhood.7° So also, it has been 
held that where a claim of heirship is disputed such 
statute disqualifies the admitted heir who is adverse 
to claimant.” 


In Michigan a statute providing that in a suit or 
proceeding prosecuted or defended by the heirs, as- 
signs, devisees, legatees, or personal representa 
tives of a deceased person the “opposite party” is not 
competent to testify as to certain matters does not 
exclude an heir who prosecutes an action even though 
another heir is a defendant where the interest of 
defendant heir lies with plaintiff and plaintiff is not, 
therefore, an opposite party,’?? and in a proceeding 
to contest a will the view has been taken that nei- 
ther the testator’s child who is the contestant,’* nor 
the testator’s widow who is a beneficiary under the 
will,?* is excluded as the “opposite party” by such 
statute. 


[§ 307](cc) Controversy Involving Claimants un- 
der, or Representatives of, Different Decedents. Un- 
der a statute which excludes all parties to a suit by 
or against heirs, where heirs of different decedents 

mH © 
70. See infra § 308. 


71. Mires v. Laubenheimer, 111 N. 
EB. 106, 271 Ill. 296. 


72. Tabor v. Tabor, 99 N.W. 4, 136 
Mich. 255. 21. 


73. In re Doty’s Hstate, 180 N.W.| (2d) 28, 


Widow as: 


608, 212 Mich. 346. 
74. See infra § 308. 
75. Bundy v. Bowman, 125 N.H. 


781, 72 Ind.App. 367; Pellum v. Flem- 
ing, (Civ.App.) 283 S.W. 531 [error re- 
fused 287 S.W. 492, 116 Tex. 130). 
See Parks v. Caudle, 58 Tex. 216 (ap- 


Tll.App. 207. 
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Interested person see infra § 326. 


Surviving party to contract or cause 
of action see infra § 358 


Ark.—Webster v. Telle, 6 S.W. 
A 6A GAT 
Younger, 185 S.W. 435, 123 Ark. 


Colo.—Palmer vy. Hanna, 6 Colo. 55. 
Ill.— Groff v. Mutual L. Ins. Co., 92 


Ener e v. Buckner, 


a li 


-[§§ 306-308 


are parties on opposite sides, all such parties are 
excluded.7> So a statute which excludes testimony 
of a party if the adverse party sues or defends as an 
heir disqualifies all parties where the parties plain- 
tiff and defendant are respectively heirs of different 
decedents,’® and a like rule applies under such stat- 
ute where one of the parties claims as the devisee 
of one decedent and the other party claims as an 
heir of another decedent.77- Under a statute extend- 
ing the disqualification to a party to an action whose 
right of action or defense is derived from a person 
who, if living, would be disqualified as the surviving 
party to a contract or cause of action, an heir claim- 
ing under such person may be incompetent where 
such heir is a party adverse to the heir of the other 
deceased party to the contract or cause of action.7§ 
A distributee of a decedent may be incompetent as &@ 
witness against the administrator of the estate of 
another decedent.’ 


[§ 308] (e) Widow.8° Under some statutes the 
widow of a decedent-may be incompetent as a wit- 
ness in an action in which she is a party adverse to: 
the executor or administrator,®! heirs at law,°? or 


yas ‘ ‘ 


with will annexed to set aside an al- 
leged fraudulent conveyance from the 
husband to the wife, the wife was 
the “adverse: party’? to the adminis- 
trator and she was incompetent un- 
der Rev. Code (1919) § 2717. Smith 
v. Gable, 230 N.W. 28, 56 S.D. 604. 
See Adler v. Hellman, 75 N.W. 877, 55 
Neb. 286 (where the widow who was 
both the executrix and ultimate gran- 
tee was incompetent). 


82. Ill—In re Maher’s BEstate, 71 
N.E. 438, 210 Ill. 160; Lausence v. 
Laurence, 45 N.E. 107%, 164 ill. 367; 
Boyd v. Boyd, 45 N.E. 118, 163 fll. 611; 


IM4 Op ACartert tive. 


266. 


60 Ind. 


parently recognizing rule). 


76. Gillam v. Wright, 92 N.E. 906, 
246 Ill. 398, 138 ‘Am.S.R. 243; Wor- 
rell v. Torrance, 89 N.E. 6938, 242 Ill. 
64. 


[a] Heir of one intestate could not 
testify to matters which occurred be- 
fore the death of another intestate 
against the heirs of the latter’s intes- 


tate. Comer v. Comer, 8 N.E. 796, 119 
Ill. 170; Ebert v. Gerding, 5 N.H. 591, 
16s Te 216. 


77. Heintz v. Dennis, 75 N.E. 192, 
216 Ill. 487. 


[a] Devisee of one decedent could 
not testify as to matters occurring be- 
fore the death of another decedent 
against the heirs of the latter dece- 


dent. Ebert v. Gerding, 5 N.H. 591, 
116 Ill. 216. 
78. Messimer v. McCray, 21 S.W. 


17, 113 Mo. 382. 


[a] Adverse claims to land.—Un- 
der Rev. St. (1919) § 5410, plaintiff 
who claimed certain land under his 
deceased father was incompetent to 
testify as to conversations between 
the father. and the deceased holder 
of title where the father, if living, 
would be incompetent as the surviv- 
ing party to a contract or cause of 
action, where the adverse party was 
the heir of the other deceased party 
to the contract or cause of action. 
Eaton v. Curtis, (Mo.) 4 S.W.(2d) 819. 


Disqualification of surviving party 
to contract or cause of action in gen- 
eral see infra §§ 3850-366. 

79. Fisher’s Hstate, 7 Pa.Dist. 116. 


80. Marriage as transaction within 
disqualifying statutes see infra § 420. 


Ky.—Gains v. Gains’ Adm’r, 173 S. 
W. 774, 163 Ky. 260. 


Sepeones oe! as v. Iler, 64 A. 33, 103 Md. 


Mo.—Lyons v. Lyons, 74 S.W. 467, 
101 Mo.App. 494. 


N.J.—Kirkpatrick vy. Kirkpatrick, 
151 A. 48, 106 N.J.Eq. 391; Hast Ruth- 
erford Savings Loan & Building Ass’n 
v. McKenzie, 100 A. 931, 87 N.J.Eqa. 
375; Adoue v. Spencer, 49 A. 10, 62 
N.J.Eq. 782, 90 Am.S.R. 484, 56 L.R. 
A, 817 [rev 46 A. 543, 59 N.J.Eq. 231]; 
Clawson y. Riley, 34 N.J.Eq. 348. 


N.Y.—Noxtrand v. Ditmis, 28 N.E. 
271, 127 N.Y. 855; Richmond v. Brew- 
ster, 2 N.Y.S. 400. 


Ok1. ighe?a v. Whitten, 151 P. 567, 
51 Okl. 


S.D. ree v. Gable, 280 N.W. 28, 
56 S.D. 604; Evans v. Heilman, 159 
N.W. 55, 37 S.D. 499. 


Vt.—Randall’s Adm’r v. Randall, 24 
A. 1011, 64 Vt..419. 


[a] Bule applied where the widow 
attempted to enforce a claim against 
herself as administratrix. Free, v. 
Maxwell, 212 S.W. 325, 138 Ark. 489. 


[b] Controversy as to widowhood. 
—Where there was a controversy as 
to whether a party to the action who 
was adverse to the executor had been 
married to decedent, it was held that 
such party was incompetent under 
Rev. St. (1908) § 7267, as amended by 
Ls (1911) ;¢ 229: Stratton v. Rice, 181 
P. 529, 66:Colo. 407. 


[c] Position on record.—In a cred- 
itor’s action against a widow and her 
deceased husband’s administrator 


Lancaster v. Blaney, 29 N.E. 870, 140: 
Ill. 203; Barnard v. Barnard, 8 N.BE. 
320, 119 Ill. 92; Freeman y. Easly, 7 
NeE 7 6565) CE ost Connelky wz 
Dunn; 73: EE sZrs: 


Ind.—Noble v. Withers, 36 Ind. 193. 


Iowa.—Cort v. Benson, 140 N.W. 
419, 159 Iowa 218; Huit v. Huit, 98. 
We Wiens ul 22) Towa 33 8; Burton v. 


Baldwin, 16 N.W. 110, 61 Iowa 283. 


IY —Hunt v. McCloud, 22 S.W. (20) 
285, 231 Ky. 801; Reid v. Reid, 20 S. 
Ww. (2a) 1015, 280 Ky. 835. See Rau v. 
Rowe's Adm’x, 182 S.W. 846, 168 Ky. 
ee a widow was incompe- 
ent). 


N.C.—Hopkins y. Bowers, 16 S.E. 
Lilt N.C. i735) Glopkins Ww. (Bowers: 
12 S.B. 984, 108 N.C. 298. 


Tex.—Moore v. Moore, 
259 S.W. 322. See McKnight v.- Reed,. 
Th” SW 818, 30) Mex.Giv, App. .s204 
(where a widow who might be liable 
for costs was incompetent). 


W.Va.—Hummel v. Marshall, 
S.E. 164, 95 W.Va. 42. 


[a] Controversy as to widowhood. 
—(1) The incompetency of a person 
claiming as a widow who is adverse 
to the heirs of decedent has been 
recognized in respect of such person’s 
testimony tending to establish the 
claim of widowhood (In re Maher’s: 
Hstate, 71 N.H. 438,.210 Ill. 160), (2) 
even though the widow formally sues 
as heir (Laurence v. Laurence, 45 N. 
H. 1071, 164 Ill. 367 [suit for parti- 
tion]). 


[b] In a contested proceeding for 
the probate of a will the widow as one 
of the propounders of the will was 
incompetent .under Civ. Code § 606. 


(Civ. App.) 
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devisees,*? of her deceased husband, or to one who 
otherwise derives his interest in the subject matter 
of the controversy from her deceased husband.§* 
Where the statute excludes both parties,®® as, for 
example, in an action by or against heirs,*® heirs or 
devisees,®? or distributees,®® the widow is incompe- 
tent. While under some statutes the widow may be 
incompetent even where the party adverse to her 
does not represent, or claim under, her deceased hus- 
band,*®® the widow may be competent where the par- 
ty adverse to her is not such a representative,®® or 
where the adverse party does not otherwise come 
within the provisions of the applicable statute.®* In 
a proceeding to contest a will the view has been tak- 
en that the widow of the testator, who is a benefici- 
ary under the will, is not the “opposite party” with- 
in the meaning of a statute providing that in a suit 
or proceeding prosecuted or defended by the heirs, 
assigns, devisees, legatees, or personal representa- 
tives of a deceased person, the “opposite party” 1 
not competent to testify as to certain matters.°? It 


Adams’ Ex’r v. Beaumont, 10 S.W.]—In 


(2d) 1106, 226 Ky. 311. 


83. Mann v. Mann, 110 N.E. 345, 
270 Ill. 88; Fitzpatrick v. Roark, 200 
S.W. 920, 179 Ky. 504. 


84. Sikes v. Seckinger, 160 S.E. 
91t, 1738 Ga. 673; Grand Lodge, A. O. 
U. W. of Michigan v. Brown, 125 N.W. 
400, 160 Mich. 4387; Smith v. Smith, 90 
N,Y.S. 8838, 100 App.Div. 1. See Demp- 


decedent, 


occurrences and 


formality. 


WITNESSES 


a suit to establish rights of 
plaintiff as the common-law wife of 
and rights under a_ will 95 
against decedent’s heirs, plaintiff was . 
incompetent to testify as to certain 
conversations 
tween herself and decedent, notwith- 
standing the statute providing that 
a good-faith marriage shall not be in- 
validated for lack of license or other 
Lowrance _ v. 


[70 C.J.] 247 


has been held that, in an action for dower, the widow 
is a competent witness to prove the marriage.°®? 


[§ 309] (f) Surviving Husband, or Husband of 
Insane Person.®* Under some statutes the surviv- 
ing husband of a decedent may be incompetent as a 
witness in an action in which he is a party adverse 
to the administrator,®® an heir,®® or a devisee®’ of the 
deceased wife, as may be the husband of an insane 
person where he is a party adverse to the conservator 
of the wife.®® 


[§ 310] (g) Spouse of Party.°® Under ‘some 
statutes the husband of a party is not incompetent 
merely because of the relationship even though he is 
a party to the action? where his interest in the event 
of the action is not otherwise such as to bring him 
within the operation of the disqualifying statute,? 
but where the husband as such has such an interest 
in the subject matter of an action to which his wife 
is a party as to make him a necessary or proper 
party, he may be incompetent under some statutes. 


Marriage as transaction within dis- 
qualifying statute see infra § 420. 


Greer vy. Stilwell, 44 S.W.(2d) 
1082, 184 Ark. 1102; Martin v. Mun- 
roe, 89 A. 319, 121 Md. 679; McElveen 
v. King, 70 S.E. 801, 88 S.C. 346. 


96. Brown v. Mitchell, 12 S.W. 606, 
75 Tex. 9; Spencer y. Terrel, 50 P. 
468, 17 Wash. 514. 


be- 


Lowrance, 


sey Vv. Dempsey, 2 2. 55, 6 Wash. 
632 (where the incompetency of a wid- 
Ow was recognized). 


[a] Adverse to beneficiary of in- 
surance certificate.—The widow of 
insured claiming proceeds of an in- 
surance certificate was incompetent 
under Comp. L. (1897) § 10,212, where 
the opposite party was the beneficiary 
under a different certificate. Grand 
Lodge, A. O. s . of Michigan vy. 
Brown, 125 N.W. 400, 160 Mich. 437; 
Great Camp, Knights of Maccabees of 
Michigan v. Savage, 98 N.W. 26, 135 
Mich. 459. 


[b] Grantee.—(1) Civ. Code (1910) 
§ 5858 par 1, disqualified the widow as 
the opposite party to a party claim- 
ing title under an immediate convey- 
ance from the deceased husband. 


‘Sikes v. Seckinger, 160 S.E. 911,173 


Ga. 673. (2) A widow who, during 
the lifetime of her husband, joined 
with him in a deed of his land, was, 
under the code provisio (Code Civ. 
Proc. § 829) that a party or person 
interested in the event of an action 
shall not be examined in his own be- 
half or interest against a person de- 
riving title from, through, or under 
a deceased person concerning a per- 
sonal communication between the wit- 
ness and the decedent, incompetent, 
in an action brought by her against 
the grantee to cancel and annul the 
deed so far as it affected her right of 
dower on the ground of fraud, to tes- 
tify to persona] transactions and com- 
munications occurring between her- 
self and her husband in reference to 
such deed. Witthaus v. Schack, 11 N. 
BE. 649,105 N.Y. 332. 


85. See cases infra notes 86-88; 
and Anglin v. Barlow, (Tex.Civ.App.) 
45 S.W. 827 (where a widow was ap- 
parently held incompetent). 


86. Royal Fraternal Union v. Stahl, 
(Tex.Civ.App.) 126 S.W. 920. 


87. Noble v. Withers, 36 Ind. 193; 
Lnowrance v. Lowrance, (ind. App. ye 
182 N.B. 273. 


[a] Establishing status as widow. 


‘ 


« 


(ind.App.) 182 N.E. 273. 


88. Whitehurst v. Whitehurst, 145 
A. 204, 156 Md. 610. 


89.. Wallace v.-Wallace, 6 S.W.(2d) 
683, 224 Ky. 532; Standard Acc. Ins. 
eae v. Strunk, 294 S.W. 1085, 220 Ky. 
256. 


[a] Action on insurance policy.— 
Admitting the widow’s testimony in 
an action on a policy insuring her de- 
ceased husband was error under Code 
Civ. Pract. § 606. Standard Acc. Ins. 
Co. v. Strunk, 294-S.W. 1085, 220 Ky. 
256; Equitable Life Assurance So- 
aay v. Bailey, 262 S.W. 280, 203 Ky. 


90. Doyle v. Martin, 61 Ga. 410; 
Tracy v. Kelley, 52 Ind. 535; Brandon 
v. Dawson, 51 Mo.App. 2387; Gillies 
Leghe an 83 Hun 314 [aff 102 N.Y. 


[a] In New Jersey (1) the compe- 
tency of a widow has been recognized 
in an action by her against persons 
sued as devisees of her deceased hus- 
band and not as executors and legal 
representatives (Smith v. Smith, 19 A. 
255, 562 N.J.Law 207) (2) and in an 
action by her against the heirs 
of her deceased husband where 
plaintiff did not seek a judgment or 
decree to charge the heirs by reason 
of their being heirs (Cowdrey v. Cow- 
Arey 64 7AN 698, TlaeNed MO. soe, lation 
this point but rev on other grounds 
ON) Ady tL i coe Nad eis Sod, Le ueycA. 
Nia tok c Ol’: 


Application of statute in action to 
which representative a party in gen- 
eral see supra § 277. 


91. Williams v. Campbell, 113 P. 
ean: 84 Kan. 46, 118 P. 1074, 85 Kan. 
31 

In re Doty’s Estate, 180 N.W. 

608. 912 Mich. 346. 

93. Powell v. Calvert, 5 Ky.L. 769. 

94. AS: ‘ 
Interested person see infra § 326. 


Surviving party to contract or cause 
of action see infra § 358. 


97. Woodall vy. Peden, 113 N.E. 608, 
274 Ill. 301. 

[a] In suit to set aside deed made 
by complainant to his wife, the moth- 
er of defendants who were her dev- 
jsees, complainant was not competent 
to testify as a witness. Woodall v. 
Peden, 113 N.E. 608, 274 Ill. 301. 


98. Partridge y. Berliner, 156 N.E. 
3852, 3825: TL, 253. 


[a] Suit for partition.—The hus- 
band of an insane wife could not tes- 
tify in a suit by the wife’s conserva- 
tor for partition of real estate in 
which the husband was a defendant. 
Partridge v. Berliner, 156 'N.E. 352, 


325 Ill. 2538. 
; oe As interested person see infra 


; reine of spouse as party see supra 


1. Humphrey v. Sweeting, 36 N.Y. 
S. 967, 92 Hun 447. 


2. Hungerford v. Snow, 114 N.Y.S. 

27, 129 App.Div. 816, 1 N.Y.Civ. Proc. 
Ng. 115 [rearg den 118 N.Y.S. 1114, 
132 App.Div. 949]; Humphrey  v. 
Sweeting, 36 N.Y.S. 967, 92 Hun 447. 
See Showalter v. Spangle, 160 P. 1042, 
93 Wash. 326 (apparently recognizing 
rule where the separate property of 
the wife was involved). 


3. James v. Holdam, 134 S.W. 435, 
142 Ky. 450; Reddin v. Smith, 65 Tex. 
26; Parks vy. Candle, 58 Tex! 216; 
Mitchell v. Deane, (Tex.Civ. App.) 394 
S.W. 347; Tannehill v. Tannehill, 
(Tex.Civ. App.) 171 S.W. 1050; Smal- 
ley v. Paine, 130 S.W. 739, 62 Tex. Civ. 
App. 52; Hicks v. Hicks, (Tex.Civ. 
App.) 26 S.W. 227. See Holladay Vv. 
Rich, 140 N.W. 794, 93 Neb. 491 (where 
a husband as to whom there had been 
a dismissal was incompetent in an 
action. by his wife against a repre- 
sentative of a decedent). 


[a] Husband of heir.—(1) The 
husband of one of several heirs, who 
was a party, was incompetent to give 
testimony adverse to the widow of de- 
cedent who claimed under a deed in 
which her name was substituted as 
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Likewise the wife of a party may be incompetent 
where she is a party and interested in the result of 
the action,* but there is apparently authority for the 
view that the rule is otherwise where she is not in- 
terested, or does not testify in her own behalf, with- 
in the meaning of the applicable statute.® 


[§ 311] (h) Pariner.® In a proceeding prosecut- 
ed by an administrator, a partner has been held 
incompetent to testify as to transactions between 
the partnership and deceased.“ Under some statutes 
a surviving partner adverse to the representative® 
or heirs® of the deceased partner may be incompe- 
tent, and a like rule has been recognized where an al- 


legcd partner of decedent is a party to an action to 


which the representative of decedent is a party.1° In 
an action against a surviving partner by sureties on 
an obligation executed by the deceased partner as 
principal, for reimbursement, on the theory that the 
obligation was a firm obligation, the competency 
of the surviving partner has been denied.1?_ In a suit 
by the assignee of a surviving partner against the 
representative of the deceased partner, the surviv- 
ing partner has been regarded as a party in interest 
within the disqualifying statute.1? Under a statute 
disqualifying both parties to a suit to which an ad* 
ministrator is a party, a defendant who is the alleg- 
ed partner of plaintiff and of a deceased person 


WITNESSES 


[§§ 310-812 


whose administrator is a party defendant has been 
held incompetent.!* 


[§ 312] (i) Guardian. Under some statutes a 
guardian is not a competent witness against his ward 
as to any action or proceeding relative to the guard- 
ian’s management of the ward’s estate.1> A guardian 
of minors may be a competent witness in favor of his 
wards who seek to defeat because of the alleged 
fraud of the grantee a conveyance of the wards’ 
property by the guardian.1® The competeney of the 
conservator of an insane person as a witness in 
an action to which such conservator 1s a party has 
been recognized.+* 


Action to which representative of decedent a party. 
Under some statutes the guardian of an insane per- 
son may be incompetent where he isa party adverse 
to the representative of a deceased person.!8 Under 
some statutes, however, a guardian of a minor is not 
incompetent even though such guardian is a party 
adverse to the representative of a decedent.!® It 
has also been held that where an infant, by his guard- 
ian, sued an administrator to recover under a con- 
tract made for the infant’s benefit, between the in- 


“Yestate and the guardian, the guardian was compe- 


tent to testify as to such contract.?° 


grantee for that of decedent. James 
v. Holdam, 134 S.W. 435, 142 Ky. 450. 
(2) In a proceeding to contest the va- 
lidity of a probated will, the husband 
of one of the contesting heirs, who 
himself was a party, was incompetent. 
Leahy. v. Timon,. 215 ,.S.W._951,- 110 
Tex. 73 [aff (Civ.App.) 204 S.W, 1029]. 
(3) In a proceeding to set aside the 
probate of a will and for the probate 
of a later will, the husband of one 
who was an heir of the testator and 
also a beneficiary under the first will 
was a necessary party and, as such, 
incompetent. Mitchell v. Deane, (Tex. 
Civ.App.) 294 S.W. 347. 


[b] Action to recover separate 
preperty of wife.—A husband who is 
joined with his wife in an action to 
recover from an executor the sepa- 
rate property of the wife is a party in 
interest and not merely a formal par- 


ty, and is incompetent to_ testify. 
Tompkins v. McGinn, (Tex.Civ.App.) 
85 S.W. 452. 


4 Wylie v. Charlton, 62 N.W. 220, 
43 Neb. 840; Hoffman v. Maloratsky, 
164 A. 260, 112 N.J.Eq. 333. See Burke 
v. Burke, 87 A. 960, 240 Pa. 379 (wife 
who had disclaimed as defendant in 
an action of ejectment was incompe- 
tent where her husband was also a 
party defendant). 


[a] Wife’s right to an inchoate 
estate of dower has been regarded as 
an interest sufficient to render her 
incompetent where such interest was 
adverse to an administrator. Wylie 
v. Charlton, 62 N.W. 220, 43 Neb. 840. 


[b] Attempted amendment to 
avoid disqualiication.—In foreclosure 
proceedings by the mortgagee’s exec- 
utor, where defendant spouses plead- 
ed usury and payment in answer and 
counterclaim, refusing leave to amend 
counterclaim after hearing, by elim- 
inating defendant wife as counter- 
claimant, to permit her to testify to 
transactions with deceased mortga- 
gee, was not an abuse of discretion 
since the wife was an interested per- 
son and the disqualification would re- 
main though the amendment were per- 


mitted. Hoffman v. Maloratsky, 164 
A. 260; 112 N.J.Hq. 333: 
5. . Showalter v. Spangle, 160 P. 


1042, 93 Wash. 326 (where the sepa- 
rate property of the husband was in- 
volved). 


6. AS 
Interested person see infra § 334. 


Surviving party to contract or cause 
of action see infra § 361. 


7. Miller v. Mayer, 26 So. 892, 124 
Ala. 434. 


8 Eppinger, Russell & Co. v. Can- 
epa, 20 Fla. 262; Davis v. Walker, 
136 S.B. 901, 163 Ga. 774; Garnett v. 
Wills, 69 S.W. 695, 24 Ky.L. 617; Mar- 
tin v. American Express Co., 19 Wis. 
336; State Bank of Wheatland v. 
Bagley Bros., 11 P.(2d) 572, 44 Wyo. 
244, 13 P.(2d) 564, 44 Wyo. 456. 


[a] Although suit was against 
partnership as such only without 
naming the individual partners, such 
a suit being authorized by statute, one 
of the partners was incompetent to 
testify for defendant in an action by 
an administrator. Martin v. Ameri- 
can Express Co., 19 Wis. 336. 


9. Lumpkin v. Montgomery, (Tex. 
Civ.App.) 25 S.W. 661. See Dial v. 
Martin, (Tex.Civ.App.) 37 S.W.(2d) 
166 [rev (Tex.Commn.App.) 57 S.W. 
(2d) 75. 


10. Cooper v. Wood, 27 P. 884, 1 
Colo.App. 101; Rascoe v. Walker- 
Smith Co., 86 S.W. 728, 98 Tex. 565. 


[a] Rule applied where the alleged 
partner was a codefendant of (1) the 
administrator (Cooper v. Wood, 27 P. 
884, 1 Colo.App. 101) (2) or the ex- 
ecutor (Rascoe v. Walker-Smith Co., 
86 S.W. 728, 98 Tex. 565) of decedent’s 
estate. 

11. Wallace v. Wallace, 6 S.W.(2d) 
683, 224 Ky. 532 (Civ. Code § 606). 

12. Shaw v. Lobe, 108 P. 450, 58 
Wash. 219, 29 L.R.A.N.S. 333. 


13. Wrape v. Hampson, 
499. 


78 Ind. 


14. Guardian ad litem as party see 
supra § 298. 


15. Garwood v. Cooper, 12 Heisk. 
(Tenn.) 101. 


16. Rubinsky v. Kosh, 151 A. 676, 
301 Pa. 35. \ 


As Antrim y. Noonan, 186 I1l.App. 


[a] Defendant conservator could 
properly testify for plaintiff in an ac- 
tion against such conservator and 
another defendant. Antrim v. Noon- 
an, 186 Ill.App. 360. 


18. Holloway v. Wilkerson, 43 So. 
731, 150 Ala. 297. 


[a] Illustration.—It has been held 
that, in a suit by a lunatic, by her 
guardian, against the administrators 
of her deceased husband, to establish 
a resulting trust in land purchased 
by her deceased husband with her 
money, the guardian, being liable for 
costs on being defeated, and entitled 
to commissions in the management 
of the property if the trust should be 
declared, was incompetent, under Code 
(1896) § 1794, to testify to conver- 
sations had with the husband. with 
respect to his purchasing the prop- 
erty. Holloway v. Wilkerson, 43 So, 
731, 150 Ala. 297. 


19. In re Hebb’s Estate, 235 P. 974, 
134 Wash. 424. 
[a] Iilustration.—In an action 


against an executor by the guardian 
of an adopted child, who was omitted 
from the will of his grandfather by 
adoption, to establish such ~child’s 
rights to a share in the grandfather’s 
estate, the guardian is not an incom- 
petent witness under Remington 
Comp. St. § 1211, prohibiting a party 
in interest or of record to testify to 
transaction with decedent, but exclud- 
ing parties to record*suing in a repre- 
sentative capacity. In re Hebb’s Es- 
tate, 235 P. 974, 184 Wash. 424. 


_ 20. Doty’s Adm’rs vy. Doty’s Guarad- 
lan, 80 S.W. 803, 118 Ky. 204, 26 Ky. 
L. 63, 2 L.R.A.N.S. 718, 4 Ann.Cas. 
1064 and note 


l‘or later cases, developments and changes in the law see Annotations, same title and section number, 


5g 


§§ 313-315] 


[§ 313] (j) Trustee.2?| Under some statutes a 
trustee who is a party adverse to an administrator?? 
or heirs of,?* or to one claiming under,?* a deceased 
person, may be incompetent. So, under a statute 
which exeludes both parties to an action by or against 
the legal representative of a deceased person, a tes- 
tamentary trustee may be incompetent.?> A mere 
naked trustee without interest in the subject matter 
is not, however, disqualified by some statutes to tes- 
tify as to transactions with deeedent,?® and the com- 
petency of a trustee of a decedent, who sets up no 
ownership in himself, has been recognized under a 
statute expressly providing for the competency of a 
trustee.°* A trustee for the ereditors of a decedent 
who is a party to the action but is not personally 
interested in the matter in controversy is not render- 
ed incompetent by some statutes.?§ 


'§ 314] (k) Cestui Que Trust or Beneficiary of 
Trust.2° Under some statutes a cestui que trust as 
a party adverse to an executor,®?® administrator,** 
or heir®? of a deceased person, or to the guardian of 
a minor®® may be incompetent. While the view has 

‘been taken that a statute of the general type here 
considered does not disqualify plaintiff in an action 
against an executor to establish a trust in respect of 
property held by the testator,*4 under some statutes 


21. As: 32. 
Interested person see infra § 329. 33. 
Surviving party to contract or cause 442. 

of action see infra § 354. 34. 


WITNESSES 


Gabbett v. Sparks, 60 Ga. 582. 
Sweesey v. Hoy, 


Holland v. Bank of Italy Nat. 
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a party who seeks to establish a trust in respect of 
property to which a deceased person had title may 
be incompetent where such party is adverse to par- 
ties claiming under such deceased person,®® as, for 
example, where such party seeks to establish a re- 
sulting trust for his benefit and he is a party ad- 
verse to heirs,®® or a devisee*? of the deceased per- 
son, and the heirs of a decedent have been held in- 
competent under a statute disqualifying both parties 
to an action by or against heirs, where such heirs 
sought to impress a trust on lands in the hands of 
the defendant grantee of such decedent.?* A like 
rule has been recognized in a suit to establish a trust 
where the estate of such deceased party is interested 
in the suit.3° 


[§ 315](1) Party to, or Holder of, Commercial 
Paper.4° Statutes of the type here considered may 
render incompetent as a party to the action a party 
to a note to which a decedent was a party or of which 
a decedent was the owner, both where the living par- 
ty seeks to avoid liability on the note,*! as, for exam- 
ple, where the statute disqualifies a party adverse to 
an executor or administrator,#? or a legatee,*® or to 
the estate of decedent,** and also where the living 
party*® or holder*® seeks to enforce liability on the 
note. So the surety on a note may be incompetent 


Carroll, 294 S.W. 783, 220 Ky. 54. (4) 
A party to.a note who claimed that 
he signed as an accommodation sure- 
ty has been held incompetent where 
the party to the note who, it was al- 


246 Iil.App. 


Status as party see passim supra §§ 
292-298. 


22. Wilkins v. Baker, 24 Hun (N. 
Ve bas 


23. Matter of Tobin, 63 N.E. 1021, 
196 Ill. 484. 


[a] Probate of will.—Under some 
statutes, in a proceeding for the pro- 
bate of a will, a trustee named in the 
will who is a party adverse to the 
heirs of the testator may be incom- 
petent. Matter of Tobin, 63 N.E. 
1021, 196 Ill. 484. 


a ge Wilkins v. Baker, 24 Hun (N. 
ry.) 32. 


25. McMullen Vv. Sims, (Tex. 
Commn.App.) 37 S.W.(2d) 141 [rev 
(Civ.App.) 22 S.W.(2d) 313] (where 
the testamentary trustee was also 
an executor). 

26. Jenkinson yv. Brooks, 77 N.W. 
640, 119 Mich. 108 (witness made 


trustee in deed executed by decedent). 
See Noble v. Hunter, 162 N.W. 294, 
195 Mich. 713 (where a witness was 
not incompetent). 


27. Cox v. McKean, 56 Pa. 243. 


{a] Bule applied in holding a trus- 
tee of a decedent competent in an ac- 
tion against such trustee brought by 
the administrator of such decedent, 
under the act of March 27, 1865, which 
expressly rendered competent a trus- 
tee who had no interest in the subject 


matter of the controversy. Cox v. 
McKean, 56 Pa. 243. 
2%. Lawson v. Zinn, 37 S.E. 612, 


48 W.Va. 612. 
29. 
§ 329. 
Status of cestui que trust as party 
see supra § 292. 
30. Hopkins v. Sargent’s Estate, 92 
Al14, 838 Vt. 217. 
oh Sweesey v. Hoy, 246 Ill.App. 
442, ; 


As interested person see infra 


‘ 


S| 


Trust & Savings Ass’n, 1 P.(2d) 1031, 
115 Cal.App. 472. See Nicoll v. Nicoll, 
133 P.- 1144, 22 Cal.App. 268 (where 
plaintiff was not incompetent under 
Code Civ. Proc. § 1880). 


Attempt to establish as claim 
ae eingt estate in general see supra § 


35. Stanton v. Helm, 39 So. 457, 87 
Miss. 287. 
36. Falgowski v. Daniel, 164 N.E. 


405, 333 Ill. 208; Burch v. Nicholson, 
137 N.W. 1066, 157 Iowa 502; Spencer 
v. Terrel, 50 P. 468, 17 Wash. 514; 
Hummel vy. Marshall, 120 S.E. 164, 95 
W.Va. 42; Cassady v. Cassady, 81 S. 
Hi. 829, TA W.Va. 53. 


37. Wheatley vy. Kissinger, 156 P. 
1099, 61 Colo. 264. 


38. McKivett vy. McKivett, 
Civ.App.) 45 S.W.(2d) 1102. 


39. Watkins v. Carter, 51 So. 318, 
164 Ala. 456. 


40. As: 
Interested person see infra § 332. 


Surviving party to contract or cause 
of action see infra § 351. 


Status as party see passim supra §§ 
292-298. ( 


41. Cheney’s Adm’r vy. Houston, 38 
S.W.(20d) 198, 238 Ky. 410; Grey v. 
Grey, 47 N.Y. 552 [rev 2 Lans. 173]. 


[a] Party to note held incomnpe- 
tent.—(1) Where the payee was dead 
the maker was incompetent. Cheney’s 
Adm’r v. Houston, 38 S.W.(2d) 198, 
238 Ky. 410; Grey v. Grey, 47 N.Y. 
552 [rev 2 Lans. 173]. (2) The payee 
and indorser of a note was incompe- 
tent where the person to whom the 
note was delivered in satisfaction of a 
debt due to such person was deceased. 
Thompson vy. Farmers’ Nat. Bank of 
Danville, 453° S.W. 206, 152 Ky. 133. 
(3) The maker of a note was incom- 
petent in an action by an administra- 
tor against the maker who set up a 
plea of payment. Isert’s Adm’r v. 


(Tex. 


leged, was the principal maker was 
dead. Wagers v. Black, 279 S.W. 342, 
212 Ky. 361. 


42. Bichtel y. Marshall, 119 N.H. 
619, 282 Ill. 486; Skoezylas v. McGow- 
an, 185 N.E. 539, 44 Ohio App. 277. 


[a] Maker of note was incompe- 
tent (1) in an action by the executor 
of the payee against the maker. 
Bichtel v. Marshall, 119 N.E. 619, 282 
Ill. 486. See Damiani v. Proulx, 195 
Tll.App. 154; Dime. Savings & Trust 
Co. v. Jacobson, 191 Ill.App. 275. (2) 
Defendant maker was incompetent in 
an action on a note brought by an ad- 
ministrator. Skoczylas vy. McGowan, 
185 N.E. 539, 44 Ohio App. 277. 


43. McAyeal v. Gullett, 66 N.E. 
1048, 202 Ill. 214. 


la] Maker of a note was incompe- 
tent in an action against him by (1) 
a legatee of the payee (McAyeal v. 
Gullett, 66 N.E. 1048, 202 Tl. 214) 
(2) or by the legatee of a transferee 
(Keenan v. Blue, 88 N.E. 558, 240 Tl. 
177 [aff 146 Ill.App. 7]). 


44. Way v. ay, 155. NsEn 202, 86 
Ind.App. 160. 


45. Cole y. Wolfskill, 192 P. 549, 
49 Cal.App. 52; Patrick v. English, 91 
S.m. 295, 106 S.C. 267. 


fa] Illustrations.—(1) A statute 
disqualifying a party to _ testify 
against the executor or administrator 
of a deceased person may render in- 
competent the payee of a note in an 
action against the executor of the 
maker (Cole v. Wolfskill, 192 P. 549, 
49 Cal.App. 52) (2) or against the ad- 
ministrator with the will annexed of 
an indorser (Patrick v. English, 91 S. 
Hee 295, 1068 S3C 267). 


46. Steinfeld v. Marteny, 10 P.(2d) 
367, 40 Ariz. 116; De Verry y. Schuy- 
ler, 8 N.Y.S. 221; 5 Silv.Sup. 72. 


{a]_ Plaintiff holder of a note (1) 
was incompetent under Rev. Code 
(1928) § 4414. Steinfeld vy. Marteny, 
10 P.(2d) 367, 40 Ariz. 116. (2) In an 
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where he seeks reimbursement from a surviving part- 
ner on the theory that the note was a firm obliga- 
tion.t7 Likewise the maker of a note may be incom- 
petent to testify against the assignee of the insane 
payee.*8 While the competency of the maker of a 
note who is a codefendant of, and adverse in interest 
to, the administrator of the estate of a comaker, has 
been recognized,*® under the construction given some 
statutes, the maker of a note who is a codefendant 
of the executor,®® or administrator®! of the comaker 
is incompetent to testify against the executor or ad- 
ministrator where his interest is adverse to dece- 
dent’s estate; the competency of the maker in such 
case, depends, under some statutes, on the status 
of the case against him and the determination as to 
whether he is a party to the issue when called as a 
witness.°2 Qo under some statutes the principal 
maker may be incompetent to testify for the surety 
in an action at law on the note by the executor or 
administrator of the payee,°® and in an action on a 
note brought by the executor or administrator of 
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[§ 315 


the deceased payee or holder, the defendant party 
for whose accommodation the note was made is not 
competent on behalf of defendant accommodating 
party,°* at least where such accommodated party is 
an interested party,®® and a like rule applies as to 
the testimony of the accommodating party on behalf 
of the accommodated party.°® Under other statutes, 
however, the view has been taken that the principal 
maker may be a competent witness for the surety 
where such maker is not interested in the issue be- 
tween the surety and the representative of the de- 
ceased payee,®? or where the principal maker has de- 
faulted,®* and it has been held that the principal 
maker of a note, on the death of the payee, is com- 
petent, in an equity suit by the sureties against the 
administrator of the payee to enjoin the prosecution 
of action on the note against them, to testify for 
them to an extension of time bysthe payee even 
though he would not be competent in an action at 
law.°® In order to bring the maker®® or indorser®+ 
of a note within a statute disqualifying a party ad- 


action against the executor of the al- 
leged maker, plaintiff was incompe- 
tent. De Verry v. Schuyler, 8 N.Y.S. 
221, 5 Silv.Sup. 72. 


47. Wallace v. Wallace, 6 S.W.(2d) 
168, 224 Ky. 532. 


[a] Thus in a suit by sureties on 
a note who have been held liable 
thereon against a surviving partner 
for reimbursement, on the theory that 
the note was a firm obligation al- 
though executed only by the deceased 
partner as principal maker, the sure- 
ties were incompetent under Civ. Code 
§ 606. Wallace v. Wallace, 6 S.W. 
(2d) 683, 224 Ky. 532. 


48. Cherokee State Bank v. Law- 
rey, 212 N.W. 359, 203 Iowa 20. 


[a] Thus the maker as defendant 
was held incompetent to testify in an 
action by the assignee of the insane 
payee as to transactions with such 
payee where it appeared that tiie 
maker was attempting to prove state- 
ments made to him, not by the plain- 
tiff assignee through a mere agent, 
but by the payee. Cherokee State 
Bank vy. Lawrey, 212 N.W. 359, 203 
Iowa 201. 


49. Hill-Dodge 
Loomis, 19" Sows 
62. 


La] 


Banking Co. v. 
967, 140 Mo.App. 


Statutes not applicable.—(1) 
The provision in Rev. St. (1899) § 
4652 (Ann. St. [1906] p 2520), that, 
when an executor or administrator is 
a party, the other party shall not be 
permitted to testify in his own favor 
unless the contract in issue was orig- 
_ inally made with a person who is liv- 
ing and competent to testify, did not 
render incompetent the ‘maker of a 
note who was a party defendant with 
the administrator of a comaker in an 
action on the note notwithstanding it 
was to the interest of such maker to 
escape liability pro tanto by showing 
the liability of the decedent maker’s 
estate. Hill-Dodge Banking Co. v. 
Loomis, 119 S.W. 967, 140 Mo.App. 62. 
(2) The provision in Rev. St. (1899) 
§ 4652 (Ann. St. [1906] p 2520), dis- 
qualifying any party to a suit whose 
right of action or defense is derived 
from a person who, if living, would be 
disqualified from testifying, did not 
prevent the maker of a note from tes- 
tifying in an action against himself 
and the administrator of the deceased 
co-maker. Hill-Dodge Banking Co. v. 
Loomis, supra. 


50. Anthony vy. Sturdivant, 50 So. 
1028, 163 Ala. 530; Kingman Citizens’ 
State Bank of Kingman y. Covington 
A mes Trust CoS (ind. App.) 179 N. 


[a] The principal maker (1) who 
was a codefendant with the executor 
of the surety was incompetent to tes- 
tify for the plaintiff payee in an ac- 
tion on the note where such maker 
was a party to the issue and had an 
interest adverse to the estate of the 
surety. Kingman Citizens’ State 
Bank vy. Covington Fountain Trust 
Co., (Ind.App.) 179 N.E. 190. (2) The 
principal maker’s interest was ad- 
verse to the estate of the surety 
where there was a question as to 
whether such maker had forged the 
signature of the surety since if he 
did forge the signature the payee 
would have an action for fraud 
against the maker. Kingman Citi- 
zens’ State Bank v. Covington Foun- 
tain Trust Co., supra. 


51. Patterson v. Bank of Lenox, 70 
S.E. 77, 8 Ga.App. 492; Bowen v. 
O’Hair, 64 N.E. 672, 29 Ind.App. 466; 
yin: v. Love, 120 S.E. 84, 186 N.C. 


[a] MTlustrations.—(1) Where 
there was a question as to whether 
the principal maker had forged the 
signature of the decedent as surety, 
the interest of such maker was ad- 
verse to the decedent’s estate since 
if the signature was forged such mak- 
er would be liable to the payee for 
fraud. Bowen v. O’Hair, 64 N.E. 672, 
29 Ind.App. 466. (2) Codefendants of 
administrators in an action on a note, 
being parties to the proceeding, and 
interested in the event, may not tes- 
tify over the objection of the admin- 
istrators as to any transaction or 
communication with decedent where- 
by such codefendants’ liability on the 
note was to be secondary. Rudisill 
v. Love, 120 S.E.. 84, 186 N.C. 524. 
(3) In a suit by the payee against sev- 
eral parties as joint principal makers 
of a note, a defendant could not testi- 
fy that she was a surety and a mar- 
ried woman when she signed the note 
as surety, where one of the defend- 
ants admittedly liable on the note as 
principal maker was dead, and her ad- 
ministrator was a joint defendant 
with the witness. Patterson vy. Bank 
of Lenox, 70 S.E. 77, 8 Ga.App. 492. 


52. Kingman Citizens’ State Bank 
v. Covington Fountain Trust Co., 


(Ind.App.) 179 N.E. 190. 


, aaats to issue in general see supra 


53. Langley v. Dodsworth, 81 Ill. 
86; Lawrence v. Hammond, 208 Ill. 
App. 31. See English v. Landon, 54 
N.E. 911, 181 Ill. 614 (recognizing 
rule); Greely v. Willey, 51 A. 918, 71 
N.H. 240 (where the maker was in- 
competent). 


54. Genet v. Lawyer, 61 Barb. (N. 
5) 120", 


55. Frey vy. Horton, 85 N.Y.S. 402. 


[a] Basis of interest.—The in- 
dorser was incompetent because if the 
maker was an accommodation party, 
as claimed, the indorser would be lia- 
ble to the maker if a recovery was 
had against the maker. Frey v. Hor- 
ton, 85 N.Y.S. 602. 


56. Frey v. Horton, supra. 


[a]. Basis of interest.—The maker 
was incompetent because if the in- 
dorser should be held liable, the in- 
dorser would presumptively have a 
cause of action against the maker and 
the maker, to avoid liability to the 
indorser, would be compelled to show 
that the paper was accommodation 


eae Frey v. Horton, 85 N.Y.S. 
57. See supra § 297. 
58. See supra § 293. 
59. English v. Landon, 54 N.E. 911, 
181 Ill. 614 [rev 75 Ill.App. 483]; 


Bradshaw v. Combs, 102 Ill. 428. See 
Lawrence vy. Hammond, 208 Ill.App. 
31 (where the maker was competent 
in Pes suit to enjoin collection of the 
note). 


60. Murray v. Third Nat. Bank of 
St. Louis, 234 F. 481, 148 C.C.A. 247 
(Ohio statute); Baker v. Kellogg, 29 
Ohio St. 663; Glenn v. Hoffman, 2 
Ohio Dec. (Reprint) 131, 1 West.L. 
Month. 506. 


fa] Maker who was codefendant 
with executor of indorser and the 
surviving indorsers was not incompe- 
tent under Ohio Gen. Code § 11495 as 
a party adverse to the executor in an 
action on the note,ywhere the liabili- 
ty of the maker Would be the same 
whether or not the indorsers were 
held liable. Murray v. Third Nat. 
Bank of St. Louis, 234 F. 481, 148 C. 
C.A. 247. 


61. Murray v. Third Nat. Bank of 
St. Louis, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


er see 
pe 
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verse to an executor or administrator, it must ap- 
pear that the adverse interest contemplated by the 
Some statutes do not dis- 
‘qualify the transferee of a note from testifying as 
to transactions or communications with the payee 
in an action by such transferee against the maker 


statute actually exists. 


of, and the surety on, the note.®? 


[§ 316] (m) Mortgagor or Mortgagee.*? 
some statutes a mortgagor may be incompetent as 
a party adverse to the estate of,°* the personal rep- 
resentative of,°° or a party acquiring rights under,°® 


a deceased person. 


While a mortgagee is not necessarily incompetent 
to testify as a party as to transactions with the de- 
ceased mortgagor,®* a junior mortgagee who is a 
party defendant to a suit by an executor to foreclose 
a senior mortgage has been regarded as a party inter- 
ested in the event and, therefore, incompetent.®® 


[a] Indorser who was codefendant 
with executor of another indorser was 
not a party adverse to the executor 
within the meaning of Ohio Gen. 
Code § 11495 where the interests of 
the indorsers between themselves 
were presumably the same. Murray 
v. Third Nat. Bank of St. Louis, 234 F. 
481, 148 C.C.A. 247. 


62. Taylor v. Taylor, 165 S.E. 858, 
45 Ga.App. 735. 


63. As: 
Interested person see infra § 330. 


Surviving party to contract or cause 
of action see infra § 353. 


' 64 O’Rear v. Kimbro, 148 So. 435, 
227 Ala. 22; Lay v. Lay, 155 N.H. 212, 
86 Ind.App. 160. 


[a] Thus, in a suit by mortga- 
gors against the administratrix of 
the mortgagee to enjoin foreclosure, 
to obtain credits, and to redeem, 
the mortgagors, having a pecuniary 
interest in the result of the suit, were 
incompetent to testify as to transac- 
tions with the deceased mortgagee, 
under Code (1923) § 7721, the estate 
of deceased being interested in the 
result of the suit. O’Rear v. Kimbro, 
148 So. 435, 227 Ala. 22. 


65. Cacy v. Slay, 96 A. 690,127 Md. 
493, 1 A.L.R. 764; Hoffman v. Malor- 
atsky, 164 A. 260, 112 N.J.Ha: 338; 
Marvin y. Muller, 25 Hun 159 [rev on 
other grounds 88 N.Y. 211]; Hilton 
v. Rahr, 155 N.W. 116, 161 Wis. 619. 


[a] Particular suit or action.—(1) 
In a suit against a mortgagee and the 
administrator of an attorney, through 
whom the loan was procured, to com- 
pel the release of the mortgage alleg- 
ed to have been paid through the at- 
torney, plaintiff mortgagor was dis- 
qualified to testify as to dealings with 
decedent regarding the mortgage by 
Code Pub. Civ. L. art 35 § 3, prohibit- 
ing testimony of parties to an action 
by or against executors. Cacy v. 
Slay, 96 A. 690, 127 Md. 498, 1 A.L.R. 
764. (2) In a suit by the executors 
of a mortgagee, to foreclose a mort- 
gage, testimony of the mortgagor as 
to transactions or communications 
personally had with the deceased 
mortgagee, was properly excluded. 
Hilton vy. Rahr, 155 N.W. 116, 161 Wis. 
619. 


66. Helmer v. Van Wormer, 153 N. 
W. 1, 187 Mich. 1; Squire v. Greene, 
56 N.Y.S. 551, 88 App.Div. 431. 

[a] Particular suit or action.—(1) 
In an action to foreclose a mortgage 
given by defendants to plaintiff and 
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[§ 317] (n) Donee.*® 
claiming property as the donee of a deceased person 
may be incompetent as a party adverse to the execu- 
tor or administrator,*® to the heirs,’7! or to the es- 
tate,*? of such deceased person, and, under a stat- 
ute excluding both parties in suits by or against 
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Under some statutes one 


heirs, the competency of a party claiming land as 


Under 


person.*+ 


only parties but 


her deceased husband, defendants 
wera incompetent, under Comp. L. 
(1897) § 10212, where plaintiff had 
acquired her deceased husband’s in- 


.terest in the mortgage under a stat- 


utory provision for an allowance to 
her as widow. Helmer v. Van Worm- 
er, 153 N.W. 1, 187 Mich. 1. (2) Mort- 
gagors, resisting foreclosure of real 
estate mortgage on the ground that 
no payments were due, were preclud- 
ed from testifying as to transactions 
with the deceased mortgagee. Oes- 
terle v. Kinne, 220 N.W. 660, 243 Mich. 
615. 

67. Phinnie y. Atkinson, 
111, 72) Ok). 1. 


68. Hudsall v. Scott, 26 Hun (N. 
¥)- 61:7. 


69. As surviving party to contract 
or cause of action see infra § 355. 


Disclaimer see supra § 295. 


70. Ky.—Combs v. Roark, 299 S.W. 
576,- 221 Ky. 679. 


Mich.—Caldwell  v. Goodenough, 
135 N.W. 1057, 170 Mich. 114. 

Mo.—Lohnes v. Baker, 137 S.W. 282, 
156 Mo.App. 397. 


N.Y.—Rogers v. Rogers, 47 N.E. 
452, 153 N.Y. 343. 


LT Tiere 


S.C.—McElveen v. King, 70 S.E. 
801, 88 S.C. 346. 
W.Va.—Depue vy. Steber, 108 S.E. 


590, 89 W.Va. 78. 


See East Rutherford Savings, Loan 
& Building Ass’n vy. McKenzie, 100 A. 
931, 87 N.J.Eq. 375 (apparently recog- 
nizing rule). 


71. Trevathan’s Ex’r  v. 
Eex’rs, 298 S.W. 975, 221 Ky. 396. 


72. Kern v. Cooper, 64 So. 838, 106 
Miss. 895; Sherman vy. Lanier, 39 N.J. 
Eq. 249; Smith v. Burret, 35 N.J.Ha. 
314 [aff 34 N.J.Eq. 219]. 


73. Tannehill v. Tannehill, 
Civ.App.) 171 S.W. 1050. 


74. Devin v. Mitchell, 286 P. 335, 
142 Okl. 233, 69 A.L.R. 681. 


75. U.S.—Potter v. Chicago Third 
Nat. Bank, 102) U.S. 168, 26). Bd. 111; 
British, etc., Mortg. Co. v. Worrill, 
168 F. 120; McMullen vy. Ritchie, 64 
IF. 253 [mod on other grounds 79 F. 
522, 25. C.C AY '60); cert. den 1/8 "S.Ct. 
OAD Osun. kOs, 142 ade — od 2s 
Stephens y. Bernays, 42 F. 488; Berry 
v. Sawyer, 19 F. 286. 


Ala.—Morris v. Birmingham Nat. 
Bank, 9 So. 606, 93 Ala. 511; Smith’s 


Dees’ 


(Tex. 


donee of a decedent has been denied.** 
utes do not, however, render incompetent a party 
claiming as donee of a deceased person, who is ad- 
verse to a party claiming as legatee of such deceased 


Some stat- 


[§ 318] (8) Interested Persons*—(a) In General. 
Where the statute in terms excludes only parties 
to the action or proceeding, one who is not a party 
is competent, although he may be interested in the 
suit;7® however, under a number of the statutes not 


also persons having an interest in 


Adm’r v. Bryant’s Adm’r, 60 Ala. 235. 


Ariz.—Corbett v. Kingan, 166 P. 290, 
19 Ariz. 134. 


Ark.—Smith v. North Louisiana 
Sanitarium, 26 S.W.(2d) 97, 181 Ark. 
986; Mosley v. Mohawk Lumber Co., 
VIS SUW. CLS, toe As kev 22 ser Oonlier 
v. Trice, 96 S.W. 174, 79 Ark. 414; 
Stanley v. Wilkerson, 39 S.W. 1043, 
63 Ark. 556; McRae v. Holcomb, 46 
Ark. 306. 


Cal.—Merriman v. Wickersham, 
P. 180, 141 Cal. 567. 


Ind.—Sallee v. Soules, 81 N.E. 587, 
168 Ind. 624. 


Kan.—Collins v. Hayden, 179 P. 308, 
104 Kan. 351; Hess v. Hartwig, 112 
P. 99, 838 Kan. 592; Mendenhall v. 
Jewell County School Dist. No. 83, 90 
P. 773, 76 Kan. 173; Koger v. Arm- 
strong, 83 P. 1029, 72 Kan. 691. 


Me.—Central Maine General Hos- 
pital, v. Carter, 132: Av 417). 125¢Me 
191, 44 A.L.R. 1333; Haskell v. Her- 
vey, 74 Me. 192; Rawson vy. Knight, 
73 Me. 340. : 


Mass.—Chamberlin v. Chamberlin, 
4 Allen 184; Bigelow v. Heyer, 3 Al- 
len 243. 


N.H.—White v. Poole, 65 A. 255, 74 


75 


Neo wis. Chase wv... Pitman 43 ACG r7 
69 N.H. 423; Wheeler v. Towns, 43 
N.H. 56. 


N.J.—Rairdon v. Sampson, 51 A. 
696, 67 N.J.Law 346; Smith v. Jcnes, 
104 A. 380, 89 N.J.Hq. 502. 


N.D.—Frink v. Taylor, 228 N.W. 459, 
59 N.D. 47; Hampden Implement Co. 
Mi ae eae 227 N.W. 555, 58 N.D. 


Ohio.—Powell v. Powell, 
541, 78 Ohio St. 331; Ryan v. O'Con- 
nor, 41 Ohio St. 368; Parker v. Mu- 
tual Life Ins. Co. of New York, 156 
N.E. 231, 23 Ohio App. 535; Butt v. 
Worthington, 11 Ohio Cir.Ct.N.S. 371; 
Umbenhour v. Umbenhour, 381 Ohio 
Cir.Ct. 317; Clarkson’s Adm’r v. Ruan, 
6 Ohio Dec. (Reprint) 829, 8 Am.L. 
Rec. 360; Rowland v. Griffiths, 6 Ghio 
Dec. (Reprint) 619, 7 Am.L.Ree. 115. 


85 N.E. 


Okl.—Alexander v. Bobier, 166 P. 
(16, 65° Oki. 4301. 
$.D.—Witte v. Koeppen, 79 N.W. 


831, 11 S.D. 598, 74 Am.S.R. 826. 


Tenn.—Gibson v. Parkey, 217 S.W. 
647, 142 Tenn. 99; McBrien v. Mar- 
tin, 9 S.W. 201, 87 Tenn. 13. 


Tex.—Stevens y. Masterson’s Heirs, 
39 S.W. 292, 921, 90 Tex. 417; Gilder 
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the result of the suit are disqualified.7® 
“opposite party” from 
matters equally within decedent’s knowledge does not 
necessarily mean a party to the record,‘? but it may 
include any person whose interests are antagonistic 
to those of persons for whose benefit the statute was 
Where the statute excludes the survivor 


barring the 


enacted.7& 


v. Brenham, 3 S.W. 309, 67 Tex. 345; 
King v. King’s Unknown Heirs, 
(Commn.App.) 34 8.W.(2d) 804 [rev 
(Civ.App.) 16 S.W.(2d) 160]; Mitchell 
v. Deane, (Commn.App.) 10 S.W.(2d) 
717; Luna v. Johnston, (Civ.App.) 11 
S.W.(2d) 350; Porter v. Rogers, (Civ. 
App.) 293 S.W. 577; Pellum v. Flem- 
ing, (Civ.App.) 283 S.W. 531; 
Pawelek, (Civ.App.) 268 S.W. 
Williams vy. Kincannon, (Civ.App.) 265 
SoW. 925; Bright v. Briscoe, (Civ. 
App.) 193 S.W. 156; Neblett v. Cooper 
Grocery Co., (Civ. App. ) 180 S.W. 1162; 
Dicken v. Cruse, (Civ.App.) 176 S.W. 
655; Barker v. Johnson, (Civ.App.) 
154 S.W. 609; Ingersol v. McWillie, 
80 S.W.(2d) 56, 9 Tex.Civ.App. 543. 
See Anglin v. Barlow, (Civ.App.) 45 
S.W. 827 (holding that one who is not 
a technical party but by reason of his 
interest comes within the reason and 
spirit of the statute is incompetent). 


Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.(2d) 572, 44 Wyo. 
29 [reh den 13 P.(2d) 564, 44 Wyo. 
456]. 

[a] Claimant in hearing on the ad- 
ministrator’s schedule of claims is a 
“party” within the statute disquali- 
fying a party from testifying as a 
witness. In re Estate of Helfrich, 30 
Ohio N.P.N.S. 307. 


Parties as persons whose testimony 
is excluded see supra §§ 291-317. 


76. Ala.—Cobb v. Owens, 43 So. 
826, 150 Ala. 410; Ryan v. Shaney- 
felt, 40 So. 228, 146 Ala. 683; Drew 
vy. Simmons, 58 Ala. 463. 


Colo.—Williams v. Carr, 36 P. 644, 
4 Colo.App. 368. 

Fla.—Stewart v. 
846. 

Ga.—Chambers v. Wesley, 38 S.E. 
848, 118 Ga. 348; Williams v. Empire 
Mut. Annuity, etce., Ins. Co., 68 S.H. 
1082, 8 Ga.App. 303. 


Ill.—Bailey v. Beall, 


Kocur v. 


Stewart, 19 Fla. 


96 N.E. 567, 


2500 TI 5773. Plain’ va Roth, 107 Til. 
588; Sargent v. Maxwell, 151 Ill.App. 
307; Wright v. Whitaker, 137 Ill.App. 
598. 


Iowa.—Creveling v. Brown, 125 N. 
W. 807, 147 Iowa 45; In re Winslow’s 
Will, 124 N.W. 895, 146 Iowa 67, Ann. 
Cas.1912B 663; Culbertson v. Salinger 
& Brigham, 108 N.W. 454, 131 Iowa 
307; Furenes v. Hide, 80 N.W. 539, 
109 Iowa 511, 77 Am.S.R. 545; Duffield 
v. Walden, 72 N.W. 278, 102 Iowa 676. 


Ky.—Combs v. Roark, 267 S.W. 210, 
206 Ky. 454. 

Minn.—Griswold v. Edson, 21 N.W. 
475, 32 Minn. 436. 

Neb.—Kroh v. Heins, 67 N.W. 771, 
48 Neb. 691. 


Nev.—Su Lee v,. Peck, 240 P. 435, 49 
Nev. 124. 


N.Y.—Matter of Bedlow’s Will, 22 
N.Y.S. 290, 67 Hun 408; Croker v. 
New York Trust Co., +201 Nsy.S. 81d, 


121 Mise. 725; Danziger v. Deline, 56 
NavS. sD4, 20. Misc. 635 fate 64 NYS. 
1134, 51 App.Div. 618]. 


N.C.—Deconoho v. Wachovia Bank & 
Trust OG., 1538 StH. o45 1 9s NEC. s76ib: 
Honeycutt v. Burleson, 150 S.B. 634, 


241; 
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A statute 
testifying on 


198 N.C. 37; Witty v. Barham, 61 S.E. 
872, 147 N.C. 479. 

Pa p, 46 A. 940, 
196 Pa. B48 Kisterbock v. Lanning, 7 


A. 596, 4 Pa.Cas. 506; Murphy v. Mur- 
phy, 24 Pa.Super. 547; Conway’s Es- 
tate, 18 Lane.L.Rev. 129; In re Miller, 
26 Pittsb.Leg.J.N.S. 344. 


W.Va.—George v. Crim, 66 S.E. 526, 
66 W.Va. 421; Lafferty v. Lafferty, 
26 S.E. 262, 42 W.Va. 783. 


77. Caswell v. Smith’s Estate, 248 
N.W. 845, 263 Mich. 390; Ingram v. 
Grutsch, 209 N.W. 924, 285 Mich. 579; 
Cutter v. Powers, 166 N.W. 1029, 200 
Mich, 375. 


Adverse or opposite party generally 
see infra § 320. 


78. Caldwell v. Smith’s Estate, 248 
N.W. 845, 263 Mich. 390; Pedill v. 
Neuberger, 31 N.W. 177, 64 Mich. 220. 


[a] Real patty in interest is in- 
cluded within the term. Reed _ v. 
Whipple, 103 N.W. 548, 140 Mich. 7. 


Parties as against whom testimony 
is excluded see infra §§ 367-389. 


79. See infra §§ 350-366. 
SO. City ‘of ~ Puxico”- “vy. Harbin; 
(Mo.) 252 S.W. 393; Ham & Ham Lead 


& Zine Inv. Co. v. Catherine Lead 
Co., 158 S.W. 369, 251 Mo. 721; Kneyv- 
en v. Berliner’s Estate, (Mo.App.) 54 
S.W.(2d) 494. 


_ $i. Nominal or unnecessary eons 
ties as excluded see supra § 296 


82. Ala.—Green v. Ray, 133 So. 46, 
222 Ala. 509; Anthony v. Sturdivant, 
56 So. 571, 174 Ala. 521; First Nat. 
Bank v. Alexander, 50 So. 45, 161 Ala. 
80. 


Colo.—Popejoy v. Bahr, 176 P. 
Colo. 385; 


947, 


67 Love v. Cotten, 179 P. 


806, 65 Colo. 593 [quot Cyc]; Selkregg 


v. Thomas, 149 P. 278, 27 Colo.App. 


259. 

Fla.—Madison v. Robinson, 116 So. 
31, 95 la. 321; Shoemaker v. Powers, 
rar wetOe epi Yess, Takai SAVOY Eras nig 


Board of Trustees of Internal Imp. 
Fund, 20 So. 266, 37 Fla. 266. 


Ill.— Brownlie v. Brownlie, 183 N.E. 
613, 351 Ill. 72; Tanner v. Tanner, 157 
N.E. 161, 326 Ill. 302; Britt v. Darnell, 
146 N.W. 510, 315 Ill. 385; Snyder v. 
Steele, 136 N.E. 649, 304 Ill. 387, 28 
A.L.R. 1; Holfland v. People’s Bank & 
ist CO. peso) IN Bi wis OOS a LLl, sos: 
Bellman vy. Epstein, 116 N.E. 707, 279 
lll. 34; Scott v. O’Connor-Couch, 111 N. 
EB. 272, 271 Ill. 395, L.R.A.1916D 179; 
Stephens v. Hoffman, 104 N.E. 1090, 
263 Ill. 197; Wetzel v. Firebaugh, 95 N. 
HH. 1085, 251 Ill. 190; Ackman v. Potter, 
SS oNEHL ol oo) Ol bos mELecmhite Vv. 
Powell, 240 Ill. App. 124; Southern Col- 
legiate Institute of Albion v. Avery’s 
Hstate, 157 Ill. App. 568; Dowie v. Sut- 
ton, 126 Ill.App.«47 [aff 81 N.E. 395, 
eo 8s, Les Amasuky aod Ont ove 
Trapp, 109 Ill.App. 49. 


Ind.—Taylor’s Estate v. Larter, 
N.E. 96/ 40 Ind.App. 425. 


Towa.—In re Kenney’s Will, 239 N. 
W. 44, 213 Iowa 360, 78 A.L.R. 1189; 
Linnemann y. Kirchner, 178 N.W. 899, 
189 Iowa 386; Robertson v. Campbell, 
147 N.W. 301, 168 Iowa 47 [reh den 
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[§§ 318-319 


of the original parties to the cause of action, a wit- 
ness to be disqualified must, it has been held, be both 
a surviving party’® and interested.*° 


[§ 319] (b) Nature and Extent of Interest.*1 
order to disqualify a witness for his interest, such 
interest must be direct, present, certain, and vest- 
ed,82 and it must ordinarily be an interest in the 


In 


149 N.W. 885]; In re Rehard’s Estate, 
143 N.W. 1106, 163 Iowa 310; Worm- 
ley v. Hamburg, 40 Iowa 22. 


Ky.—Powers v. Gatlift Coal Co., 14 
S.W.(2d) 246, 228 Ky. 5; Trevathan’s 
Ex’r v. Dees’ Ex’rs, 298 S.W. 975, 221 
Ky. 396. 


Minn.—Sacred Heart of Jesus Pol- 
ish National Catholic Church v. Sok- 
lowski, 199 N.W. 81,159 Minn. 331, 33 
A.L.R. 1427; Ikenberry v. New York 
Life Ins. Co.,.149 NSW. 292, 127 Minn. 
205% Svensson Vv. Lindgren, 145 N.W. 
116, 124 Minn. 386, Ann.Cas.1915B 734; 
Bowers v. Schuler, BO MING Wierroulads 54 
Minn. 99. 


Mo.—Martin v. Abernathy, 276 S.W. 
1050, 220 Mo.App. 76. 


Neb.—Bergfield v. Bergfield, 245 N. 
W. 12, 124 Neb. 67; Crinkley v. Rog- 
ers. 160 N.W. 974, 100 Neb. 647; Rine 
v. Rine, 158 N.W. 941, 100 Neb. 225. 


N.Y.—Laka v. Krystek, 184 N.E. 
732, 261 N.Y. 1263) Hranklin Sy; okadd,; 
114 N.E. 839, 219 N.Y. 409; Talbot v. 


Laubheim, 81 N.E. 163, 188 N.Y. 421; 
Hisenlord v. Clum, 27 N.E. 1024, 126 
Novi sbo2, Lo lL RsAS 8386s Connelly x, 
O'Connor, 22 (N.S T5850 40 TN ye Oak 
Wallace v. Straus, 21 N.E. 66, 113 N. 
Y. 238; Hobart v. Hobart, 62 N.Y. 80; 
In re Bernardi’s Will, 264 N.Y.S. 479, 
238 App.Div. 433; Meaker v. Fiero, 28 
N.Y.S. 469, 77 Hun 65 [rev on other 
grounds 39 N.E. 714, 145 N.Y. 165]; 
Moore v. Oviatt, 35 Hun 216; Hhmann 
v. Scheuerman, 14 Daly 411, 14 N.Y.St. 
705; ‘Washington Heights M. E. 
Church v. Comfort, 246 N.Y.S. 450, 138 
Misc. 236; In re Demmerle’s Ex’r, 
NiYeS.4 1905-130) Mise: 6845") Todd ive 
Dibble, 19 N.Y.St. 789, 6 Dem.Surr. 35. 


N.C.—Fort Worth & D. C. Ry. Co. 
v. Hegwood, 151 S.E. 641, 198 N.C. 


3095) Herring Wie bpock, 121" Sai oss 

187 N.C. 459; In re Gorham, 98 S.E. 

Walid, wlital, oN. Coeariile P 
Pa.—Hart, Schaffner & Marx v. 


Koch, 164 A. 369, 107 Pa.Super. 528. 


S.D.—Evans -v. Heilman, 159 N.W. 
a SOUS OS AE). 


Tex.—Crosby v. El Paso First 
Presb. Church, 99 S.W. 584, 45 Tex. 
Civ.App. 111. 


Wash.—Swingley v. Daniels, 212 P. 
729, 128 Wash. 409. 


W.Va.—Hudkins v. Crim, 
166, 64 W.Va. 225. 


[a] “Direct interest.”—(1) With 
reference to the competency of a wit- 
ness, the term “direct interest’ has 
been defined to be an interest which is 
certain and not contingent or doubt- 
ful. Black L. D.; Winfield Words and 
Phrases [both quot In re Van Alstine, 
72 BP. 942, 26 Utah 193, 197]; Lewis v. 
IPOsit, aul Ala. Gay t2 [cit Rex v. Bray, 
Hardres 360]. (2) It is the opposite 
of an indirect interest excluding the 
idea of contingency. In re Van Al- 
stine, supra. 


[b] “Pecuniary* interest” is a dis- 
qualifying interest under some of the 
statutes. Snellgrove v. Evans, 51 So. 
560, 165 Ala. 322; First Nat. Bank v. 
Alexander, 50 So. 45, 161 Ala. 580; 
Godley v. Hinley, 142 S.B. 86, 165 Ga. 
717; Trevathan’s Ex’r v. Dee’ S Ex’rs, 


61 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 319] 


event of the particular case and’ not merely in the 
question to be decided therein,®* although under some 
statutes a witness is disqualified for an interest in 
than an interest in 
he disqualifying in- 
terest must clearly appear’® and it must be real, as 


the subject of the action see) 
the event of the litigation.’ 


WITNESSES 


material.®1 


distinguished from a merely doubtful or apprehended 


interest,®® also, it must be a legal interest*’ and not 
Moreover, it has been 
said that the interest will be determined by matters 
of substance rather than by mere form. 


a mere bias of the witness.’$ 


298 S.W. 975, 221 Ky. 391; Denevan v. 
Beltner, 206 N.W. 500, 232 Mich. 664; 
Sacred Heart of Jesus Polish Nation- 
al Catholic Church v. Soklowski, 199 
N.W. 81, 159 Minn. 331, 33 A.L.R. 1427; 
Port, Worth & D. C. Ry. Co. v. Heg- 
wood, 151 S.E. 644, 198 N.C. 309; Mu- 
tual Life Ins. Co. v. Leaksville Wool- 
en Mills, 90 S.E. 574, 172 N.C. 534. 


[c] Remote or contingent interest 
is insufficient to disqualify a witness. 
Shoemaker v. Powers, 82 So. 751, 78 
Fla. 20; Holland vy. People’s Bank & 
Trust Cold 35 IN-Be WE, SO sa Uses ka 
Southern Collegiate Institute of Al- 
bion v. Avery’s Estate, 157 Ill.App. 
568; Ikenberry v. New York Life Ins. 
Co., 149 N.W. 292, 127 Minn. 215; Las- 
ka v. Krystek, 184 N.E. 732, 261 N.Y. 
126; In re Demmerle’s Ex’r, 225 N.Y. 
S. 190, 130 Misc. 684; In re Dillon’s 
Estate, 111 A. 919, 269 Pa. 234. But 
see In re Radley’s Will, 239 N.Y.S. 
44, 228 App.Div. 119 (holding that an 
interest in a transaction with the tes- 
tator, whether direct and certain or 
contingent and doubtful, disqualifies 
a witness). 


{[d] Vested but defeasible interest 
sufficient to disqualify.—Townsend v. 
Wilson, 71 S.W. 440, 114 Ky. 504, 24 
Ky. 1.1276. 


{e] Party who has enough interest 
in controversy to be proper party is 
incompetent even though his interest 
may be contingent and uncertain. 
eS v. Sherer, 73 N.W. 180, 70 Minn. 
312. 


83. AljJa.—Anthony v. Sturdevant, 
56 So. 571, 174 Ala. 521. 


Cal.—Todd v. Martin, 37 P. 872, 
104 Cal. xviii. 
Colo.—Love v. Cotten, 179 P. 806, 


65 Colo. 593 [quot Cyc]. 


Fla.—Madison v. Robinson, 116 So. 


31, 95 Fla. 321; Adams v. Board of 
Trustees of Internal Imp. Fund, 20 
So. 266, 37 Fla. 266. 

Ill.— Bellman v. Epstein, 116 N.E. 
707, 279 Ill. 34; Stephens v. Hoffman, 
104 N.B. 1090, 263 Ill. 197; Hecht v. 
Powell, 240 Ill.App. 124; Clark v. 
Kingman, 56 Til.App. 360; Clark v. 
Gibbons, 56 Ill. App. 357. 


Iowa.—Mollison v. Rittgers, 118 N. 
W. 512, 140 Iowa 365, 29 L.R.A.N.S. 
1179; Burlington German American 
Sav. Bank v. Hanna, 100 N.W. 57, 124 
Iowa 374. 


Minn.—Svensson v. Lindgren, 145 
IN sWewyel LGy ub? 4 Minn. 386, Ann.Cas. 
1915B 734. : 


Mo.—Martin v. ss pata, 278 S.W. 
1050, 220 Mo.App. 76. 


N.Y.—Croker v. New York Trust 
Co., 156 N.E. 81, 245 N.Y.17; Franklin 
v. Kidd, 114 N.B. 839, 219 N.Y. 409; 
Albany County Sav. Bank v. Me- 
Carty, 43 N.E. 427, 149 N.Y. 71; Lyon 
v. Ricker, 36. N.E. 189, 141 N.Y. 225; 
Hobart v. Hobart, 62 N.Y. 80; West 
End Brewing Co. v. Utica Trust & De- 
posit Co., 162 N.Y.S. 537, 175 App. Div. 
477; Glennan v. Rochester Trust & 
Safe Deposit Co., 136 N.Y.S. 747, 152 


‘ 


q 


ny 


Estoppel. 


89 ness.°? 


If the in- 


APP: Div. 316 [aff 102 N.E. 537, 209 N. 
YW 252) LaReAGNES:. 302, Ann.Cas. 
1915 A" 441]; Dinnean v. Dinnean, 152 
N.Y.S. 587, 90 Mise. 121 [aff 155 N.Y.S. 
1102, 71 "App.Div. 906]; In re Her- 
rington’s Estate, 132 N.Y.S. 486, 73 
Misc. 182, 8 Mills Surr. 322; Matter of 
Sworthout’s Estate, 76 N.Y.S. 961, 38 
Misc. 56, 3 Mills Surr. 85. 


N.C.—In re Gorham, 98 S.E. 717, 177 
IN. Gs 271k 
Pa.—McMurray’s Appeai, 101 Pa. 
421; In -re Hanna’s Hstate, 81 Pa. 
Super. 159; Metcalf v. Buck, 36 Pa. 
Super. 58; Stauffer’s Estate, 29 Pa. 
Dist. 457. 
Philippine.—Reyes v. Wells, 54 
Philippine 102. 
veal Shae 8 yaar 


S.C.—Brock v. O’Dell, 
44 S.C. 22. 


Utah.—Rasmussen v. Sevier Valley 
Ganal Com a 2ie Pea ta4in a0 Oi alone Cr. 


W.Va.—Sayre v. Woodyard, 66 S.E. 
320, 66 W.Va. 288, 28 L.R.A.N.S. 388; 
Gilmer’s Adm’r v. Baker’s Adm’r, 24 
W.Va. 72. 


[a] Ferm construed.—(1) The ex- 
pression “interest in the event,” used 
in the proviso of Gen. St. (1906) § 
1505, relating to the competency of 
witnesses, was not intended to enlarge 
the class to be excluded under it be- 
yond that which the common law ex- 
cluded, using the same language, but 
was intended to remove the common- 
law disability arising from interest in 


event of litigation. Shoemaker v. 
Bowens 782) So. Sly Sib lay 2.0 2.62) 
“Bvent,” as used in Civ. Pract. Act 


§ 347, relating to testimony of wit- 
nesses interested in the event, as ap- 
plied to a proceeding to construe the 
residuary clause of a will, is the con- 
struction of such clause to determine 
the benefits thereunder, and the re- 
lease by a witness of any rights un- 
der such clause makes her a disin- 
terested party, although she had 
previously received a specific legacy 
under a prior clause of the will. In 
re Milliette’s Hstate, 206 N.Y.S. 342, 
123 Mise. 745. 


84. Koch v. Chicago National Life 
TnssuCoy, 209. INIWie 478.8 52 Sse 16.01% 
In re Barrett’s Estate, 204 N.W. 167, 
48 S.D. 302. 


85. Selkregg v. Thomas, 149 P. 278, 
27 Colo.App.'259 [cit Cyc]; Bates v. 
Se aeee Const? ‘Co. 99 Av si38, 2b5 "Pal 
200. 


86. Madison v. Robinson, 
31, 95 Fla. 321; Brownlie v. Brownlie, 
VSSMON. EB Olio. ood e ld, Mee mA enya 
Noth "1b0 “NB. L027 2 7 nh * £90" 
Doubet v. Doubet, 186 I1ll.App. 316; 
Lafollett v. Kyle, 51 Ind. 446. 


[a] Not witness’ understanding.— 
Interest disqualifying a witness in a 
will contest is actual interest, and not 
his understanding or feeling regard- 
ing such interest. Brownlie v. Brown- 
He tos NAB. 643,601 LMS 72... & 


87. Ga.—Dean v. Dean, 80 S.E. 20% 
13 Ga.App. 798. 


Ill.— Holland vy. People’s Bank & 


116 So. 
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terest is of doubtful nature the objection goes to the 
credit of the witness and not his competency.®? 
However, where a proposed witness has any interest 
of the nature which the statute contemplates, he is 
incompetent, and the extent of his interest is not 


A person excluded from an action for 
want of interest cannot at the same time be disqual- 
ified by an objection to him as an interested wit- 


Trust Co.) £85 NH) 717, 303 Dl essts 
Scott v. O’Connor-Couch, 111 N.E. 272, 
271 111. 395, L.R.A.1916D 179; Hecht v. 
Powell, 240 Ill.App. 124; Bellman v. 
Epstein, 202 Ill.App. 247 [aff 116 N.E. 
707, 279. Ti, 84%: 


Iowa.—Linnemann v. Kirchner, 178 
N.W. 899, 189 Iowa 336. 


Mo.—Martin v. Abernathy, 278 S.W. 
1050, 220 Mo.App. 76. 


N.C.—Mutual Life Ins. Co. v. Leaks- 
ville Woolen Mills, 90 S.E. 574, 172 N. 
C. 534. 


i Pa.—Stauffer’s Estate, 29 Pa.Dist. 
BW fs 


88. Martin v. Abernathy, 278 S.W. 
1050, 220 Mo.App. 76; Henderson v. 
McLain, 59 S.E. 873, 146 N.C. 329; 
Thorndell v. Munn, 147 A. 848, 298 
Pa. 1; Alexander v. Ransom, 92 N.W. 
418, 16 S.D. 302. 


fa] Bias resulting from friend- 
ship, consanguinity, etc.—The dis- 
qualifying interest must be a legal 
one, aS distinguished from prejudice 
or bias resulting from friendship, con- 
sanguinity, etc. Martin v. Abernathy, 
278 S.W. 1050, 220 Mo.App. 76; Thorn- 
dell v. Munn, 147 A. 848, 298 Pa. 1. 


[b] Sentimental interest as insuffi- 
cient see Clark Memorial Masonic 
Ass’n v. Colman’s Estate, 193 N.W. 
219, 222 Mich. 599. 


89. Bardell v. 
172 Ill. 420; 
Dist.&Co. 567. 


90. Stephens v. Hoffman, 104 N.E. 
1090, 263 Ill. 197; Wetzel v. Fire- 
baugh, 95 N.E. 1085, 251 Ill. 190; Bell- 
man v. Epstein, 202 Ill.App. 247 [aff 
116 IN. ES 707, 2799011, 34 /:* In? re Wie= 
Millan’s Estate, 153 N.Y.S. 400, 167 
App.Div. 817, 15 Mills Surr. 106 {aff 
PRBS INR 537 9218 NEY. /6441r 


Interest as affecting credibility gen- 
erally see infra § 1143 et seq. 


91. Bellman vy. Epstein, 116 N.E. 
707, 279 Tll. 34; In re Radley’s Will, 
239 N.Y.S. 44, 238 App.Div. 119; Camp- 
bell Vv. Everhart, 52 S.H. 201, 139 N.C. 


Brady, 50 N.E. 124, 
Schmidt’s Estate, 18 Pa. 


92. In re Fonda’s Estate, 195 N.Y. 
S. 188, 201 App.Div. 780. 


[a] Illustration. — Where, on an 
administrator’s petition and appel- 
lant’s answer that he was the exclu- 
sive owner of property alleged by the 
administrator to belong to his dece- 
dent’s estate, the issue was raised and 
tried as to title to the property, and on 
appeal appellant urged that the sur- 
rogate was powerless to direct deliv- 
ery of the property to the aéministra- 
tor because, according to the proof, 
appellant’s wife, who was not made a 
party, was a part owner, and that the 
surrogate erred in excluding her tes- 
timony as a witness interested in the 
event, as defined by the statute, while 
appellant could be precluded from 
showing that his wife was a part own- 
er after alleging exclusive ownership 
in himself, respondent administrator 
could not take advantage of this situa- 
tion and at the same time exclude 
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[§ 320] (c) Adverse 


Character of Interest.9? 
While under some statutes the interest of a witness 
need not be adverse to that of decedent or his estate 
in order to disqualify him,®* yet to disqualify a wit- 


WITNESSES 


ness under other statutes it is necessary that his in- 


terest: be adverse to that of decedent or his repre- 
sentatives or the party against whom his testimony 
A person who’ will be affected in a ma- 
terial sense by the success of either party is consid- 
ered as favoring the side on which his personal in- 
where it would seem 


is offered.°5 


terest preponderates,®® and, 


tle wife’s testimony as that of an in- 
terested witness. In re Fonda’s Hs- 
tate, 195 N.Y.S. 188, 201 App.Div. 780. 


Objections generally see infra §§ 
486-496. 


93. “Opposite party” construed see 
supra § 318. : 

94. In re Martin’s Will, 142 N.W. 
74, 166 Iowa 233; Donnell v. Braden, 
30 N.W. 777, 70 Iowa 551 [foll Ivers 
v. Ivers, 17 N.W. 149, 61 Iowa 721]. 


95. Ind.—Craig v. Norwood, 108 N. 
EB. 395, 61 Ind.App. 104; Merritt v. 
Straw, 33 N.E. 657, 6 Ind.App. 360. 


Mich.—Caswell v. Smith’s Estate, 
248 N.W. 845, 263 Mich. 390; Cutter 
v. Powers, 166 N.W. 1029, 200 Mich. 
375; In re Bresler’s Hstate, 119 N.W. 
1104, 155 Mich. 567. 


Minn.—Nelson v. Olson, 121 N.W. 
609, 108 Minn. 109; Bowers v. Schuler, 
55 N.W. 817, 54 Minn. 99. 


Neb.—Geise v. Yarter, 198 N.W. 359, 
112 Neb. 44; Anderson y. Akins’ Es- 
tate, 157 N.W. 334, 99 Neb. 630; Hage- 
man v. Powell’s Estate, 107 N.W. 749, 
76 Neb. 514. 


Pa.—Orndoff v. Consumers Fuel Co., 
LGQ HAs 2431, S08). ay L655) brown + Vs 
Marmaduke, 93 A. 1021, 248 Pa. 252; 
Patterson v. Hughes, 84 A. 829, 236 
Pa. 315; Kraft v. Neuffer, 52 A. 100, 
202 Pa. 558; Brose’s Estate, 26 A. 766, 
155 Pa. 619; Crothers v. Crothers, 24 
A. 190, 149 Pa. 201; Young’s Hstate, 
24 A. 124, 148 Pa. 573, 575; Broderick 
Co. v. Emert, (Super.) 168 A. 512; 
In re Fenyo’s Hstate, 161 A. 606, 105 
Pa.Super. 560; Heere v. Taylor Hose 
Go. No. 1, 99 Pa.Super. 561; King v. 
King, 96 Pa.Super. 585; Loeffier’s Es- 
tate, 2 Pa.Dist.&Co. 388; Stauffer’s Es- 
tate, 29 Pa.Dist. 457; Roberts v. Brun- 
ner, 23 Pa.Dist. 717; Bowman v. Ab- 
bott, 20, Pa-Dist. 5965 Miller’s: Esty, 
2 Pa.Dist. 854, 14 Pa.Co. 147; Jackson 
v. Pennsylvania L. Ins., etc., Co., 2 Pa. 
Dist. 225; Miller v. Miller, 1 Pa.Dist. 
95; Foster v. Allshouse, 34 Pa.Co. 164; 
Levan vy. Bickel, 5 Pa.Co. 610; Miller 
v. Garrecht, 17 Lanc.L. Rev. 133. 


S.D.—In re Hornstra’s Hstate, 226 
N.W. 740, 55 S.D. 513. 


Wash.—In re Miller’s Estate, 224 P. 
607, 129 Wash. 211. 


W.Va.—Lawrence’s Adm’r v. Hyde, 
88 S.H. 45, 77 W.Va. 639. 


[a] Circumstances showing ad- 
verse interest in witness see Patter- 
son v. Hughes, 84 A. 829, 236 Pa. 315; 
In re Crosetti’s Estate, 60 A. 1081, 211 


Pa. 490; Kyte v. Foran, 31'A. 575, 167 
Pa. 252; Barnes v. Dow, 10 A. 258, 59 
Whur BRE 

[b] Circumstancés not showing in- 


terest adverse to decedent or repre- 
sentative of estate see Anderson y. 
Akins’ Estate, 157 N.W. 334, 99 Neb. 
630; Hageman v. Powell’s Estate, 107 
N.W. 749, 76 Neb. 514 [foll Wylie v. 
Charlton, 62 N.W. 220, 43 Neb. 840 
(foll Parker v. Wells, 94 N.W. 717, 68 


evidence 


Neb. 647), and expl Kroh v. Heins, 67 
N.W. 771, 48 Neb. 691]; Orndoff v. 
Consumers’ Fuel Co., 162 A. 431, 308 


Pa. 165; Rine v. Hall, 40 A. 1088, 187 
Pa. 264; Dickson v. McGraw, 24 A. 
10438, 151 Pa. 98. 


[c] Adverse interest, not adverse 
testimony, disqualifies a witness to 
testify concerning transactions with 
decedent, Orndoff v. Consumers’ 
Muel Co... 162) Av 431, °308 Baw k65s 
Broderick Co. v. Emert, (Pa.Super.) 
168 A. 512; King v. King, 96 Pa.Super. 
585; Stauffer’s Estate, 29 Pa.Dist. 457. 


[d] “Opposite party.’—(1) Under 
a statute prohibiting the opposite par- 
ty from testifying on matters equally 
within decedent's knéwiedse, the prin- 
cipal debtor in a suit to restrain a 
mortgage foreclosure by the adminis- 
trator is an “opposite party” to the es- 
tate, and cannot testify to matters 
equally within the knowledge of de- 
ceased. Ingram v. Grutsch, 209 N.W. 
924, 235 Mich. 579. (2) The purchas- 
er of mortgaged premises is an ‘“op- 
posite party” to an estate foreclosing 
the mortgage, and cannot testify as to 
the amount due, since such informa- 
tion was equally within the knowl- 
edge of deceased. Ingram v. Grutsch, 
supra. 


“Qpposite party” as not limited to 
parties to record see supra § 318. 
& 96. Schmidt’s Estate, 18 Pa.Dist.& 
oO. 3 


Where interests are evenly balanced 
see infra § 323. 


97. Schmidt’s Estate, 18 Pa.Dist.& 
Co.’ 567. 
[a] Substantialities of situation, 


rather than mere technical reasoning, 
should control the determination of 
the character of the interest of a pro- 
posed witness. Schmidt’s Estate, 18 
Pa.Dist.&Co. 567. 


98. Ala.—Oliver v. Williams, 50 
So. 937, 163 Ala. 376. 
Colo.—Norris v. Bradshaw, 18 P. 


(2a) 467, 92 Colo. 34; Popejoy v. Bahr, 
176: PB. 947, -67 Colo. 385. 


Fla.—Madison y. Robinson, 116 So. 
31, 95 Fla. 321; Shoemaker v. Pow- 
ers, 82 So. 751, 78 Fila. 20; Adams v. 
Board of Trustees of Internal Imp. 
Fund, 20 So. 266, 37 Fla. 266 [foll At- 
lantic Coast Line R. Co. v. Mallard, 
44 So. 366, 54 Fla. 143]. 


Ill.—Brownlie v. Brownlie, 183 N.E. 
613, 351 Ill: 72; Britt v. Darnell, 146 
N.E. 510, 315 Ill. 385; Bellman v. Hp- 
stein; 116 N.E. 707, 279 Ill. 34; Scott 
v. 0’Connor-Couch, LPPIN. BS 2725. 272 
Ill. 395, L.R.A.1916D 179; Stephens v. 
Hoffman, 104 N.E. 1090, 263 Ill. 197; 
Wetzel y. Firebaugh, 95 N.E. 1085, 251 
Ill. 190; Jones v. Abbott, 85 N.H. 279, 
235 ll. "220; McClure v. Otrich, 8 N.E. 
784, 118 Ill. 320. 


Iowa.—Lyon County National Bank 
v. Carsten Winter Estate, 242 N.Ww. 
600, 214 Iowa 583; Linnemann vy. 
Kirchner, 178 N.W. 899, 189 Iowa 3386; 


.[§ 321] (d) What Constitutes Interest. 
test. of interest of a witness is that he will either 
gain or lose by the direct legal operation and effect 
of the judgment,®® or that the record will be legal 
for or against him in some other aec- 
tion,®? as an establishment or disestablishment of the 


[§§ 320-321 


that the interest of the witness would be promoted 
more by the success of the party calling him than by 
that of the other side, the adverseness contemplated 
by the statute is lacking.®* 


The true 


Burlington “German American Sav. 
A hg vy. Hanna, 100 N.W. 57, 124 lowa 
3874. 7 

' Ky.—Hicks v. Oak’s Adm’r, 24 S.W. 
(2d) 917, 233 Ky. 27; Powers v. Gatliff 
Coal Co., 14 S.W. (2d) 216; 1228) Kym. 


Mich.—Denevan v~ Beltner, 206 N. 
W. 500, 232 Mich. 664. 


Mo.—Martin v. Abernathy, 278 S.W. 
1050, 220 Mo.App. 76. 


N.Y.—Laka v. Krystek, 184 N.E. 732, 
261 N.Y. 126; Croker v. New York 
Trust Co:, 156 N.E: 81, 245 N: Ys 17; 
Franklin v. Kidd, 114 N.E. 839, 219 
N.Y. 409; Talbot v. Lauheim, 81 N. 
BH. 168, 188 N.Y. 421; Albany County 
Sav. Bank v. McCarty, 43 N.H. 427, 
149 N.Y. 71; Eisenlord v.Clum, 27 N. 
BH. 1024, 126 N.Y. 552, 12 L.R.A. 836; 
Wallace v. Straus, 21 N.E. 66, 113 N.Y. 
238; Miller v. Montgomery, 78 N.Y. 
282 [aff 3 Redf.Surr. 154]; Hobart v. 
Hobart, 62 N.Y. 80; In re Berardini’s 
Will, 264 N.Y.S. 479, 238 App.Div. 433; 
Kerwood v. Hall, 193 N.Y.S. 811, 201 
App.Div. 89; West End Brewing Co. v. 
Utica Trust & Deposit Co., 162 N.Y.S. 
537, 175 App.Div. 477; In re Hennes- 
sey’s Will, 141 N.Y.S. 736, 157 App.Div. 
136; Ehmann v. Scheuerman, 14 N.Y. 
St. 705, 14 Daly 411; In re Demmerle’s 
Hx’r, 225. N.Y.S. 190, 130 Misc. 684: 
Blass v. Linsley, 139 N.Y.S. 540, 78 
Misc. 422. 


N.C.—Donoho v. Wachovia Bank & 
Trust, Co.) 253 S.E. 451,198).N.C. 765. 


Pa.—Broderick Co. Vv. Emert, 
(Super.) 168 A. 512; Hart, Schaffner 
& Marx v. Koch, 164 A. 369, 107 Pa. 
Super. 528; Schmitt’s Hst., 21 Pa.Dist. 
3bey 


Tex.—Crosby v. El Paso First. 
Presb. Church, 99° S.W. 584, 45 Tex. 
Civ.App. 111. 5 


Wash.—Swingley v. Daniels, 212 P. 
729, 123 Wash. 409. 


W.Va.—Sayre v. Woodyard, 66 S.E. 
320, 66 W.Va. 288, 28 L.R.A.N.S. 388. 


[a] Insufficient considerations, — 
(1) One is not a person “interested in 
the event” under Code Civ. Proc. § 829, 
merely because the outcome of the 
suit may save him the trouble of an- 
other lawsuit; and it is not sufficient 
to prove that the event of the instant 
suit may tempt to other litigation af- 
fecting the witness. Franklin v. Kidd, 
114 N.E. 839, 219 N.Y. 409. (2) Wit- 
ness’ liability to like action or stand- 
ing in the same predicament with the 
party will not disqualify him to tes- 
tify to a communication with a person 
since deceased. ‘Madison v. Robinson, 
116 So. 31, 95 Fla. 321 


99. Mike —anaene v. Sturdevant, 
56 So. 571, 174 Ala. 521: Oliver v. Wil- 
liams, 50 So. 937, 163, “Ala. SiGe 


Colo.—Popejoy v. “Hany 176 P. 947, 
67 Colo. 385. 


Fla.—Madison y. Robinson, 116 So, 
31, 95 Fla. 321; Shoemaker vy. Powers, 
82 So. 751, 78 Fla. 20; Adams v. Board 
of Trustees of Internal Imp. Fund, 20 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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matters about which he is offered to testify.+ 
the evidence might tend to show the existence of a 
cause of action against the witness he is incompe- 
even though an action against him would be 


tent,? 


barred by the statute of limitations.* 
ing interest may result from the witness being hable 
for the debt sued on if decedent’s estate be held not 
liable therefor,* liable to reimburse the party for 
whom his testimony is offered in case the decision is 
against such party,® or subject to a liability from 


So. 266, 87 Fla. 266 [foll Atlantic 
Coast Line R. Co. v. Mallard, 44 So. 
366, 54 Fla. 143]. 


Ill.— Bellman v. Epstein, 116 N.E. 
707, 279 Ill. 34; Stephens v. Hoffman, 
104 N.E. 1090, 263 Ill. 197; Jones v. 
Abbott, 85 N.E. 279, 235 Ill. 220; Mc- 
Clure v. Otrich, 8 N.E. 784, 118 Il. 
320; Hecht v. Powell, 240 Ill.App. 124. 


Iowa.—Lyon County Nat. Bank v. 
Carsten Winter Hstate, 242 N.W. 600, 
£214 Towa 533; Linnemann vy. Kirchner, 
178 N.W. 899, 189 Iowa 336; Burling- 
ton German-American Sav. Bank v. 
ae 100 N.W. 57, 124 Iowa 374. 


y.—Hicks v. Oak’s Adm’r, 24 S.W. 
(ay $17, 233 Ky...27. 


Neb.—Tecumseh Nat. Bank v. Mc- 
Gee, 85 N.W. 949, 61 Neb. 709. 


N.H.—Weston v. Elliott, 57 A. 336, 
N.H. 433. 


N.Y.—Laka vy. Krystek, 184 N.E. 732, 
261 N.Y. 126; Franklin v. Kidd, 114 
N.E. 839, 219 N.Y. 409; Talbot v. 
Laubheim, 81 N.E. 163, 188 N.Y. 421; 
Hisenlord v. Clum, 27 N.H. 1024, 126 
N.Y. 552; Connelly v. O’Connor, 22 N. 
BH. 753, 117 N.Y. 91; Wallace v. Straus, 
2P NCE. 66,.. 113 cNe¥;. 28837. Nissen pv. 
McCafferty, 195 N.Y.S. 549, 202 App. 
Div. 528; Kerwood v. Hall, 193 N.Y.S. 
811, 201 App.Div. 89; In re Hennes- 
sey’s Will, 141 N.Y.S. 736, 157 App. 
Div. 136; Ehmann v. Scheuerman, 14 
Daly 411, 14 N.Y.St. 705; In re Dem- 
merle’s Ex’r, 225 N.Y.S. 190, 130 Misc. 
684; In re Herrington’s Bstate, 132 
peau 486, 73 Misc. 182, 8 Mills Surr. 
322. 


N-C.—Mull v. Martin, 85 N.C. 406. 


Tenn.—Gass’ Heirs v. Gass’ Ex’rs, 
38 Humphr. 278. 


Tex.—Crosby v. El Paso First 
Presb. Church, 99 S.W. 584, 45 Tex. 
Civ.App. 111. 


W.Va.—Sayre v. Woodyard, 66 S.H. 
820, 66 W.Va. 288, 28 L.R.A.N.S.. 388. 


[a] Evidence in a wife’s suit to 
cancel a mortgage held is not legal 
evidence for or against her husband 
nota party. Dale v. First Nat. Bank, 
227 N.W. 501, 178 Minn. 452. 


1. Adams v. Board of Trustees of 
Internal Imp. Fund, 20 So. 266, 37 Fla. 
266 [folil Atlantic Coast Line R. Co. v. 
Mallard, 44 So. 366, 54 Fla. 143]. 


2. Culbertson v. Salinger, 108 N.W. 
454, 131 Iowa 307. 


8. Culbertson v. Salinger, supra 
(so holding on the ground that the 
statute is not available unless plead- 
ed, and the witness might have some 
reason for refusing to plead it). 


4 Anthony v. Sturdivant, 50 So. 
1028, 163 Ala. 5380; Skeen yv. Moore, 
48 S.E. 425, 120 Ga. 1057; » Augusta 
Nat. Bank v. Bones, 75 Ga. 


5. Morgan v. Harrold, 13 S.E. 710, 
87 Ga. 382; Orndorf v. Jeffries, 91 
N.E. 608, 46 Ind.App. 254; Whitlow’s 
Adm’r v. Whitlow’s Adm’r, 60 S.W. 
182, 109 Ky. 573, 22 Ky.L. 1179; Car- 
penter Vis Romer, etc., Steamboat Cox 
63 N.Y.S. 274, 48 ‘App. Div. 363. 
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WITNESSES 


Where 


A disqualify- 


[a] Member of firm which has 
indemnified party is incompetent. 
ar ere Adm’r v. Hinson, 49 Ala. 
92. 


6. Redfield v. Redfield, 18 N.E. 373, 
110 N.Y.’ 671, 2 -Silv.A. 115; Squire’ v: 
Greene, 56 N.Y.S. 551, 38 App.Div. 431; 
Basten v. Scramling, 31 Hun (N.Y.) 


18 So. 


308, 111 Ala. 480. 

Ill.—Mires v. Laubenheimer, 111 N. 
E. 106, 271 Ill. 296; Miller v. Meers, 
40 N.E. 577,-155 Ill. 284; Morrison v. 
Morrison, 30 N.E. 768, 140 Ill. 560; 
Griffin v. Griffin, 17 N.E. 782, 125 I11. 
430. 

N.Y.—Devinney v. Corey, 5 N.Y:S 
289, 1 Silv.Sup. 148 [aff 28 N.E. 254, 
127 ANG. 6554. 


N.C.—Love’s Ex’rs v. Harbin, 87 N. 
CH2i4 9% 


Pa.—Hause v. Sloyer, 3 Pa.Dist. 320; 
Irwin’s Est., 1 Pa.Dist. 265. 


Wash.—Thorne v. Joy, 45 P. 642, 15 
Wash. 83. 


_ [a] Where witness has no interest 
in result of the suit he is competent, 
although he may be interested in the 


property to which the suit relates. 
ely. v. Ellis, 55 S.E. 629, 143 N.C. 


and 
see 


Necessity of present, direct, 
certain interest to disqualify 
supra § 319. 


8. Hopkins’ 
W. 749, 86 Ky. 
ber’s Adm’r v. 
503. 

9. Ransom v. Schmela, 12, N.W. 
926, 13 Neb. 73; Croker v. New York 
Trust Co., 156 N.H. 81, 245 N.Y. 17. 


[a] Liability for costs.—A nom- 
inal party who may be liable for costs 
if he fails in his suit is a ‘person in- 
terested in the event’ within the stat- 
ute prohibiting such a person frem 
testifying in an action against dece- 
dent’s estate. Croker v. New York 
TPrustsa@o:,o156 NB. 8050245 sNeY- ol, 


10. U.S.—Harris v. Morse, 54 F. 
(2d) 109. 


Ala.—Watson v. Appleton, 62 So. 
765, 183 Ala. 514; Napier v. Elliott, 58 
So. 435, 177 Ala. 1183; Noble v. Jack- 
son, 26 So. 955, 124 Ala. 311. 


Colo.—Stratton v. Rice, 181 P. 529, 
66 Colo. 407; Larson v. Ross, 50 P. 
730, 10 Colo.App. 267. 


Ill.—Mires v. Laubenheimer, 111 N 
BH. 106, 271 Ill. 296; Schneider v. Sul- 
zer, 72 N.H. 19, 212 Ill. 87; In re Pure- 
foy’s Hstate, 256 Iil.App. 523; Harris 
v. Chicago Title & Trust Co., 251 Ill. 
App. 240; Yokem v., Hicks, 93 I1l.App. 
667. See In re Vander Syde’s Estate, 
187 Tll.App. 94. 


Iowa.—North vy. Pearson, 223 N.W. 
752, 208 Iowa 353; Mortenson v. 
Knudson, 176 N.W. 892, 189 Iowa 379; 
Linnemann vy. Kirchner, 178 N.W. 899, 
189 Iowa 336. 


Ky.—Louisville & N. R. Co. v. Row- 
land’s Adm’r, 286 S.W. 929, 215 Ky. 


Adm’r v. Faeber, 5 S. 
223, 9 Ky.L. 550; Bie- 
Boeckman, 70 Mo.App. 


{70 C.J.] 255 


which the success of the party in whose favor he 
would testify would relieve him,® an interest in the 
property concerned in the litigation which may be 
beneficially or adversely affected by the result of the 
suit,’ a beneficial interest in the fund sought to be 
recovered, 8 or a liability for the costs of the action.® 
In the notes will be found a number of illustrative 
eases in which the circumstances have been held suf 
ficient!® or insufficient! to show such an interest in 
a witness as to disqualify him. 


One jointly inter- 


663; Hil’s Ex’r v. Young, 162 S.W. 
558, 157 Ky. 42; Preston v. Atkins, 106 
S.W. 2138, 32 Ky.L.. 491; “Murphy. v. 
Hubble, 1 Ky.Op. 146. 


La.—Wade’s Succession, 21 La.Ann. 
343. 

Minn.—Kells v. Webster, 73 N.W. 
962, 71 Minn. 276; Beard v. State 
sae Nat. Bank, 40 N.W. 842, 39 Minn. 
oO . 


Mo.—Supreme Council R. A. v. Bev- 
eS 80 S.W. 739, 106 Mo. App. 429. 


eb.—In re Schellenberg’s Estate, 
240 N.W. 926, 122 Neb. 584. 


N.Y.—In re Kelly’s Estate, 143 N. 
BE. 795, 238 N.Y. 71 [rearg den 144 N. 
BE. 900, 288 N.Y. 581]; Luetchford v. 
Lord, 30 N.E. 859, 182 N.Y. 465; Mol- 
ler v. Paulivico, 208 N.Y.S. 7387, 212 
App.Div. 394; Matter of Rossell, 110 
N.Y.S. 706, 126 App.Div. 607 [mod 
105-N-Y.S. 1098,.121) App. Div, 381]; 
Brooks v. Wilson, 6 N.Y.S. 116, 53 
Hun 1738 [rev on other grounds 26 N. 
By 3258, 5125, INSY. "256135. Lawtonmive 
Sayles, 40 Hun 252; Morse v. Dayton, 
147 N.Y.S. 68, 85 Mise. 12; Brownell 
vy een 154 INeY.S. 863, 91 Mise; 


N.C.—Herring v. 
758, 187 N.C. 459; Harrell v. Hagan, 
63 'S.B./-952, 150 N.C. 72425 1 Witty ive 
Barham) (61 “S.B.> 372,90 047 ONC. Gao. 
White v. Beaman, 1 S.E. 789, 95 N.C. 
122; Owens v. Phelps, 92 N.C: 2313. 
Williams v. Johnston, 82 N.C. 288. 


Ohio.—Miller v. Miller, 15 Ohio Cir. 
Ct.N.S. 481 [aff 13 Ohio N.P.N.S. 1]. 


Pa.—Powell v. Derickson, 36 A. 167, 
178 Pa. 612; Boltz v. Muehlhof, 37 Pa. 
Super. 375; Boustead vy. Cuyler, 8 A. 
848, 116 Pa. 551. 


S.C.—Earle v. Harrison, 18 S.C. 329. 


S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S.D. 513. 


Tex.—Jarrell v. Crow, 71 S.W. 397, 
30 Tex.Civ.App. 629. 


Utah.—Rasmussen v. Sevier Valley 
Canal Co., 121’ P. 741, 40 Utah 371. 


[a] Guardian.—A guardian of in- 
fants seeking to recover from the es- 
tate of deceased on an oral contract 
to pay for their maintenance and edu- 
cation, the establishment of which 
agreement would result in the reim- 
bursement of large sums of money 
which she otherwise could not obtain, 
is a person interested in the event 
and is disqualified as a witness. Lin- 
neman y. Kirchner, 178 N.W. 899, 189 
Iowa 336. 


11. Ala.—Green v. Ray, 133 So. 46, 
222 Ala. 509; Anthony v. Sturdivant, 
56 So. 571, 174 Ala. 521;  Lineville 
First Nat. Bank v. Alexander, 50 So. 
45, 161 Ala. 580; Dicus v. Childress, 
29 So. 617, 128 Ala. 617; Birmingham 
Mineral R. Co. v. Tennessee Coal, ever, 
Co. 28 So 679) 127 MAla sist Green 
v. Graves, 134 So. 677, 24 Ala. App. 
295; Strength v. Thornton, 98 So. 
206, 19 Ala.App. 475; National Union 
Fire Ins. Co. v. O’Rear, 80 So. 167, 16 
Ala.App. 593. 


Ark.—Walden v. Blassingame, 197 
S.W. 1170, 180 Ark. 448. 


Ipock, 121° S.E. 
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ested with plaintiff in a claim against the estate of 
decedent is disqualified as a witness;1* however, the 
fact that two claims are for services to decedent 
will not disqualify claimants as witnesses for each 
other where they are separate trausactions.** 

[§ 322] (e) Necessity for Interest at Time of Tes- 
The competency of a witness depends on 
the facts as they exist at the time when his testi- 
mony is offered,® and so one who is interested at that 


tifying.1+ 


Colo.—Allen vy. Shires, 107 P. 1072, 
47 Colo. 439; Allen v. Shires, 47 Colo. 
433, 107 P. 1070. 


D.C.—Snead & Co. Iron Works v. 
Behn, 55 App.D.C. 275, 4 F.(2d) 942. 


Ga.—Norton v. R. C. Neely Co., 98 
S.E. 76, 148 Ga. 652; Stringfellow v. 
Stringfellow, 85 S.E. 108, 143 Ga. 339; 
Rodgers v. Moore, 13 S.K. 962, 88 Ga. 
88; Bigham v. Coleman, 71 Ga. 176; 
Kennedy v. Butler, Stevens & Co., 84 
S.E. 499, 16 Ga.App. 41. 


I1l.—Tanner v. Tanner, 157 N.E. 161, 
326 Ill. 302; Bellman v. Epstein, 116 
N.E. 707, 279 Ill 34; Ackman vy. Pot- 
tener ss. New. 23d, 289 ol. 5733 God- 
frey v. Phillips, 71 N.B. 19, 209 Til. 
584; Rann v. Rann, 95 Ill. 433; Hecht 
v. Powell, 240 Ill. App. 124; Barton v. 
Hayden, 199 I11l.App. 37; Tanton v. 
Keller, 61 Jll.App. 625 [aff 47 N.H 
3.76, 167 Ill. 129]. 


Iowa.—Stiles v. Beed, 130 N.W. 376, 
151 Iowa 86; Bixley v. Wormley, 44 
Iowa 347. 


Ky.—Terrell v. Flack’s Adm’r, 33 S. 
W..(2d) 23, 236 Ky. 325; Powers ‘v. 
Gatliff Coal Co., 14 S.W.(2d) 216, 228 
iy. bo Comps: ve. Roark’s) Adm’ r:029 9 
S.W. 576, 221 Ky. 679; North America 
Accident Ins. Co. v. Caskey’s Adm’r, 
292 SW. 297, 218 Ky. 750; Riddle v. 
POnesipe 2ol VSI e503 oO le Kayne V6.3: 
Goff v. Goff’s Ex’rs, 195 S.W. 438, 176 
Ky. 243 [den reh 193 S.W. 1009, 175 
Ky. 75]; Blackburn vy. Hall, 97 S.W. 
399, 30 Ky.L. 134. 


Mich.—Clark Memorial 
Ass’n v. Colman’s Estate, 
Zo), 222eMich. 599. 


Minn.—Holland v. McGrath, 248 N. 
W. 750, 189 Minn. 172; Fikkan v. Hol- 
tere s0) NEWee 468" 9130) Minne 155 
Svensson v. Lindgren, 145 N.W. 116, 
124 Minn. 386, Ann.Cas.1915B 734; 
State v. Hisele, 33 N.W. 785, 37 Minn. 
256. 


Mo.—Wagner v. Binder, 187 S.W. 
1128; Hogan v. Hinchey, 94 S.W. 522, 
195 Mo. 527; Martin v. Abernathy, 
278 S.W. 1050, 220 Mo.App. 76; Dan- 
iels v. Goeke, 176 S.W. 301, 191 Mo. 
App. 1; Dubowsky v. Binggeli, 171 S. 
W. 12, 184 Mo.App. 361 [transf 167 S. 
W. 999, 258 Mo. 197]; MacDonald v. 
Tittmann, 70 S.W. 502, 96 Mo.App. 
536. 


Masonic 
193 N.W. 


Nev.—Onesti v. Samoville, 233 P. 


846, 48 Nev. 441. 


N.Y.—Abbott v. Doughan, 97 N.E. 
599, 204 N.Y. 223;° Quin v. Moore, 15 
N.Y. 432; Thomas v. Hens, 229 N.Y.S. 
725, 224 App.Div. 252 [aff 166 N.E. 
332, 250°N.Y. 5821; Kelly vi St. Mi- 
chael’s Roman Catholic Church in City 
of Brooklyn, 133 N.Y.S. 328, 148 App. 
Div. 767; Rix v. Hunt, 44 N.Y.S. 988, 
16 App.Div. 540; Gourlay v. Hamil- 
ton, 41 Hun 487; Bronx County Trust 
Gorey. O'Connor): .230' NUYS: 6226, 132 
Mise. 294 [rev on other grounds 234 
N.Y. 414, 226 App.Div. 126 (aff 173 N. 
BK. 858, 254 N.Y. 543)]; Blass. v. Lins- 
ley, 1389 N.Y.S. 540, 78 Misc. 422; In 
re Herrington’s HWstate, 132 N.Y.S. 486, 
73 Misc. 182, 8 Mills Surr. 322; Pod- 
more vy. Seamen’s Sav. Bank, 71 N.Y. 


WITNESSES 


S. 1026, 35 Mise. 379; In re Gagan’s 
Will, 20 N.Y.S. 426, 1 Pow.Surr. 231, 
23 Todd v. Dibble, 19 N.Y.St. 789, 
6 Dem.Surr. 35; George Kitchen & 
Cosy. | Dayilor, way NAY sts io 0 se 


N.C.—American Agr. Chemical Co. 


v. Griffin, 169 S.B. 152, 204 N.C. 559; 
Lewis v. Mitchell, 158 S.E. 183, 200 
N.C. 652; Hodges v. Wilson, 81 S.E. 


340, 165 N.C. 323; Irvin v. Southern 
Ry, Co.;-30 S.E..78, 164 N.C. 55° Deaver 
v. Deaver, 49 S.E: 113, 137 N.C. 240; 
In re Young’s Will, 31 S.E. 626, 123 
N.C. 358; Jones v. Emory, 20 S.B. 
206, 115 N-C. 158;. Grant: v. Hughes, 
Zeros wy, ION Cullis Peeblesn iv. 
Stanley, 77 N.C. 243. 

Ohio.—Mathews v. Mackey, 18 Ohio 
Cir-Ct.N.S. 4138. 

Pa.—Shrader,aw% Us & Glass Co., 36 
A. 330, 179 Pa. 623; In ‘re Spotts’ Hs- 
tate, 27 A. 132, 156.Pa. 281; Roberts 
v. Root, 6 Pa.Dist. 586. 


S.C.—Huff v. Latimer, 11 S.E. 758, 


33 VS.C. 255% (Blakely vy... Prazier,) (11 
S:C; 122. 
Tex.—Cox v. McClane, (Civ.App.) 


22 S.W.(2d) 961; Jennings v. Borton, 
98 S.W. 445, 44 Tex.Civ.App. 280. 


@ aff v. Ridgely, Hamp- 
tony &71Co.7 30nGratey ily Vaz) aL. 


Wash.—Olsen v. Kemoe, 231 P. 778, 
32 Wash. 249; Carr v. Jones, 69 P. 
646, 29 Wash. 78. 


W.Va.—Hooper vy. Hooper, 
937, 32 W.Va. 526. 


Wis.—Lowry v. Lowry, 247 N.W. 
323 [reh den and mod on other 
grounds 248 N.W. 472]; Laack v. 
Runge, 80 N.W. 61, 104 Wis. 59. 


[a] Resident of school district to 
which property has been devised is a 
competent witness in support of the 


9 S.E. 


will. Gass’ Heirs v. Gass’ Ex’rs, 3 
Humphr. (Tenn.) 278. 

12. Anderson v. Akins’ Estate, 157 
N.W. 334, 99 Neb. 630. 

13. Anderson vy. Akins’ Estate, su- 
pra. 


14. Vendor or assiguor disqualified 
as one from whom party derives title 
or interest see infra §§ 341, 342. 


15. First Nat. Bank v. Sandmeyer, 
164 Ill.App. 141; In re Benton’s Es- 
tate, 153 Ill.App. 56; Comins v. Het- 
field, 80 N.Y. 261; Broderick Co. v. 
Emert, (Pa.Super.) 168 A. 512; Ma- 
goin s Hst., 10 1Pa.Dist. 4733" Ine re 
McNaughton, 118 N.W. 997, 120 N.W. 
288,138 Wis. 179. 


1G.) Bishmies ve Taylor. 23. .NY-s. 
248, 68 Hun 573. See also Milliken’s 
EXx’rs v. Enterprise Machine & Ga- 
rage Co., 266 S.W. 878, 206 Ky. 78 
(holding it doubtful that a witness 
would be incompetent by reason of 
the fact that he owned stock in the 
company between the time of the 
transaction and of the giving of his 
testimony, but not at either of those 
periods). 

17. See cases infra this note. 


[a] Under provisions of some stat- 
utes a witness is incompetent if he 
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time is incompetent, although he had no interest at 
the time of the occurrence as to which his testimony 
is offered.t® Although there is authority to the con- 
trary,'7 it seems to be generally held that a person 
who was at one time interested in the subject matter 
of the suit is nevertheless competent if at the time 
when he is offered as a witness he has divested him- 
self of his interest, or if his interest has been ex- 
tinguished or his liability released or discharged.+® 


ever had an interest. Jones v. Kelly, 
TS) Seka ly E045 SiGe Oo obey PLN remo mn 


stra’s Estate, 226 N.W. 740, 55 S.D. 
513. 
{b] If witness ever had an inter- 


est, upon the question of his compe- 
tency it is to be considered as exist- 
ing at the time of the trial. Hodges 
v. Wilson, 81 S.H.°340, 165 N.C. 323; 
Peebles v. Stanley, %7' N.C. 243 [foll 
Mason v.:-McCormiek, 80 N.C. 244]; 
Woodhouse v. Simmons, %3 IN. CaO. 


18. Cal.—-Badover v. Guaranty 
Trust & Savings Bank, 200 P. 638, 186° 
CAI oe 


Ga.—Augusta Naval Stores Co. v. 
Forlaw,, 65 .S:H; 370, dis: Ga. « T3se 
Hawes v. Glover, 55 S.B. 62, 126 Ga. 
3055) Wood. v. Crawford, "1b— Gases: 
Shepherd, Hooper & Co. y. Crawford, 
71 Ga, 458; Bower v. Thomas, 69 Ga. 
47; Massee vy. Parrott, 114 S.E. 225, 
29 Ga.App. 109. 


Ill.—Snyder v. Steele, 136 N.E. 649, 
304, TI 387; 287A ER. 1 erolland sve 
People’s Bank & Trust Co., 135 N.E. 
CU, 308. 8813) Kirst Nat. Bank. 
Sandmeyer, 164 Ill.App. 141. See also 
Smith v. Smith, 48 N.E. 96, 168 Ill. 
488 (holding that an executor who had 
resigned and against whom the suit 
had been dismissed, having thereaft- 
er no interest in the outcome of the 
suit, may testify although he has not 
as yet settled his accounts). 


Iowa.—Dubuque Lumber Co. v. 
Kimball, 82 N.W. 458, 111 Iowa 48. 


Kan. Se pee Goll, 207 P. 817, 111 
Kan. 530 


Me.—Tr avelers Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399. 


Md.—Grand United Order of Odd 
Fellows Joint Stock Assoc. v. Merk- 
lin, 5 A. 544, 65 Md. 579. 


Minn.—Schwantz, v. Kleiber, 170 N. 
W. 210, 141 Minn. 332. 


Mo.—Fink v. Hey, 42 Mo.App. 295. 


N.H.—Stevens v. Colby, 46 N.H. 
1633) Little va Riley, -43) .Naee 1/69. 


N.J.—Harrison y. Patterson, (Ch.) 
50) AS 123. 


N.Y.—Harrington v. ‘Schiller, 132 N. 
BH. 89, 231 N.Y. 278; Loder v. Whelp- 
ley, 18 N.E. 874, 111 N.Y. 239, 16 N.Y. 
Civ.Proc. 89; In re Wilson, 8 N.E. 731, 
103 N.Y. 374; Kalman v. Reubel, 181 
N.Y.S. 471, 191 App.Div. 402; Squire 
v. Greene, 62 N.Y.S. 48, 47 ‘App. Div. 
636 [aff 61 N.E. TESS 168 N.Y. 659]; 
Brown v. Klock, 5 N.Y.S. 245, 1 Silv. 
Sup. 273 [rev on other grounds 22 N.E. 
944, 117 N.Y. 340]; Harper v. Harper, 
i Thomps.&C. 351; Ehmann vy. 
Scheuerman, 14 Daly 411, 14 N.Y.St. 
705; In re Milliette’s Estate, 206 N.Y. 
S. 842, 123 Misc. 745; In re Williams’ 
Will, 201 N.Y.S. 205, 121 Mise. 248; 
Matter of Fitzgerald, 68 N.Y.S. 632, 
33 Mise, 32552 Milds Surr. 82; Kor- 
minsky v. Korminsky, 21 N.Y.S. 611, 
2 Mise. 138; Reeve v. Crosby, 3 Redf. 
Surr. 74. 

Pa.—In re Catalano’s HMstate, 163 A. 
527, 309 Pa. 249; Orndoff v. Consum- 
ers’ Fuel Co., 162 A. 431, 308 Pa. 165; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A release, to be effective, must relinquish the entire 
Under many of the stat- 
utes it is required that, in order to render a transfer- 


interest of the witness.?® 


Pattisoniv. Cobb, 61 A. 1108, 212. Pa. 
572 [rev 26 Pa.Super. 72]; Miller v. 
Withers, 41 A. 300, 188 Pa. 128; Walls 
v. Walls, 37 A, 859, 182 Pa. 226; Heft 
v. Ogle, 18 A. 19, 127 Pa. 244, 14 Am. 
S.R. 839; Wright v. Funck, 94 Pa. 26; 
Simpson’s Ex’r v. Bovard, 74 Pa. 351; 
Searle v. Montrose First Nat. Bank, 
Brant v. Dennison, 5 A 
3 62; Machnofsky- v. 
Smith, 101 Pa.Super. 578; In re Swa- 
ney’s Hstate, 94 Pa.Super. 216; Isen- 
berg v. Huntingdon Millwork & Lum- 
ber Co., 62 Pa.Super. 491; Cobb. v. 
Cobb, 4 Pa.Super. 273; In re Stewart’s 
Bstate, 3 Pa.Dist. 747, 15 Pa.Co. 380; 
Cunningham v. Morrow, 24 Pa.Co. 348. 


Tex.—Cooper Grocery Co. v. Neh- 
Jett, (Civ.App.) 203 S.W. 365 [rev on 
other grounds (Commn.App.) 221 S.W. 
963]; Posey v. Varnell, (Civ.App.) 60 
S.W.(2d) 1057; Smith v. Rickerts, 
(Civ.App.) 38 S.W.(2d) 644; Humble 
Oil & Refining Co. v. Jeffrey, (Civ. 
App.) 38 S.W.(2d) 374 [aff (Commn. 
App.) 55 S.W.(2d) 521]; Richards v. 
Hartley, (Civ.App.) 194 S.W. 478. 


Utah.—Mower v. Mower, 228 P. 911, 
64 Utah 260. 


Va.—Jefferson v. Gregory, 73 S.E. 
Abe, 113. Va..61; Reynolds’ Ex’n v. 
Callaway’s Ex’r, 31 Gratt. (72 Va.) 
436. 


Wash.—Olsen v. Kemoe, 231 P. 778, 
132 Wash. 249; Spotts v. Westlake 
Garage Co., 199 P. 294, 116 Wash. 255. 


W.Va.—Sayre v. Woodyard, 66 S. 
BE. 320, 66 W.Va. 288, 28 L.R.A.N.S. 
388; McMechen v. McMechen, 17 W. 


Va. 683, 41 Am.R. 682. 


Wis.—In re McNaughton’s W jl, 118 
N.W. 997, 120 N.W. 288, 1388 Ws. 179. 


[al Even though witness has been 
excluded because of his interest, he 
may testify later, if he has meanwhile 
released all his interest. Smith v. 
Smith, 48 N.E. 96, 168 Ill. 488. 


{b] Lessee, who with consent of 
lessor assigns his lease and has no 
further interest in the matter, is a 
competent witness. Spotts v. West- 
lake Garage Co., 199 P. 294, 116 Wash. 
255. 


[ec] Release of interest in fund in 
controversy.—Where the object of an 
action is to recover a debt due to the 
estate of a testator, a legatee who 
takes a life estate in the testator’s 
property becomes a competent witness 
upon relinquishing her interest in the 
fund in controversy without .relin- 
quishing her interest in the rest of 
the estate. O’Brien v. Weiler, 22 N.Y. 
S. 627, 68 Hun 64 [aff 35 N.E. 587, 140 
N.Y. 2817. 


[d] Former stockholder who has 
disposed of his stock before he is of- 
fered as a witness is competent. Te- 
cumseh Nat. Bank v. McGee, 85 N.W. 
949, 61 Neb. 709. Stockholder dis- 
qualified for interest see infra § 338. 


[e] Extinguishment by satisfac- 
tion of debt or claim constituting in- 
terest.—(1) Where a claim was paid 
and allowed by the administrator, 
claimant was competent to testify to 
personal transactions with deceased, 
on an accounting proceeding by the 
administrator. In re Hanrette’s Hs- 
tate, 252 N.Y.S. 424, 140 Misc. 8382; 
In re Hepner, 206 N.Y.S. 217, 123 Misc. 
758; In re Gorham, 98.S.E. 717, 177 
Se ee dpa (2) But such testimony 
must be weighed and considered in 
the light of the creditor’s interest, and 
the fact that the debtor is dead. In 
re Hepner, supra. (3) Evidence to 
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sustain a decree against an adminis- 
trator, given by an heir who had in 
fact been paid his share of the estate, 
so that he was no longer interested, 
was competent. In re Lese, 163 N.Y. 
S. 1014, 176 App.Div. 744. (4) In an 
action for goods sold and delivered 
to the intestate, a tenant of the in- 
testate who was furnished with goods 
from plaintiff's store, and who had 
settled with the intestate in full for 
all he owed the intestate is compe- 
tent to testify in plaintiff’s behalf as 
to the intestate’s delivery to him of 
the merchandise. Sorrell v. McGhee, 
100 S.E. 434, 178 N.C. 279. 


[f] Bankruptcy of witness.—(1) 
By his discharge in bankruptcy the 
disqualification of the witness to tes- 
tify because of interest may be re- 
moved (Anthony vy. Sturdivant, 56 So. 
571, 174 Ala. 521; Pattison v. Cobb, 
61 A. 1108, 212 Pa. 572), (2) and this 
may apply whether the bankruptcy 
was voluntary or involuntary (An- 
thony v. Sturdivant, 56 So. 571, 174 
Ala. 521). (3) A mere “adjudication 
of his bankruptcy” of a joint maker 
of a note has been held not to render 
him competent to testify in an action 
against the executor of the deceased 
joint maker. Anthony vy. Sturdivant, 
(Ala.) 50 So. 1028. 


{g] Judgment against witness.— 
Where an otherwise interested person 
has allowed a judgment to be taken 
against him, he is rendered competent 
to testify in behalf of his codefend- 
ants since after judgment his liability 
is fixed and he has no further inter- 
est in the event of the suit. Cunning- 
ham. v. Morrow, 24 Pa.Co. 348. 


{h] Quitclaim.—(1) In an action 
by some of the testator’s children for 
partition, other children quitclaiming 
to their mother are competent to 
testify to the fact of delivery of deed 


from the father, since deceased, to 
the mother. Garlits v. Dickson, 10 
P.(2d) 861, 1385 Kan. 283. (2) One who 


quitclaimed his interest in the land 
in suit is not a party in interest, with- 
in a statute declaring that no party 
or person interested shall testify 
when the adverse party sues or de- 
fends as executor, etc., of a deceased 
person, even though it was possible 
that the conveyance might be. set 
aside. Stephens v. Hoffman, 104 N.E. 
1090; 263 Tl 297.) .(8)1In a suit) by a 
mother to enforce against her daugh- 
ter’s estate and her granddaughter 
a trust in the proceeds of lands con- 
veyed to the daughter, defendant 
granddaughter was not, within the 
meaning of Code Civ. Proc. § 829, a 
‘yarty or person interested in the 
event, or a person from, through, or 
under whom such a party (plaintiff) 
derives her interest, or title by as- 
signment or otherwise,’ the grand- 
daughter having by her quitclaim deed 
to her grandmother, plaintiff, stripped 
herself of any interest which she 
might otherwise have had in the es- 
tablishment of her deceased mother’s 
claim. Harrington v. Schiller, 132 N. 
BE. 89,°231 N.Y. 278 [rearge den 132 N. 
BH: 92387 231 N.Y. 646}: 


[i] Former attorney.—(1) Where 
a former attorney had released his 
lien for fees, he is not incompetent 
to testify under Code Civ. Proc. § 
1880 subd 3, which renders incompe- 
tent “parties” or “assignors or par- 
ties,’ or “persons in whose behalf an 
action is prosecuted,’ in an action 
against the executor or administra- 
tor on a claim against the estate of a 
deceased person as to any matter of 
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or or releasor competent, the transfer or release must 
have been made in good faith;?° hence under such 
statutes a release or assignment made simply for the 


fact occurring before the death of the 
deceased person. Badover v. Guaran- 
ty Trust & Savings Bank, 200 P. 638, 
186 Cal. 775. (2) Where an attorney, 
before offered as a witness in a suit 
brought by him on a contingent fee, 
severed his connection therewith, he 
was not incompetent to testify be- 
cause he drew the petition bringing 
the suit and ‘had already committed 
himself upon the identical question, 
the issue about which he was testi- 
fying,’ and “was still under the 
strongest moral obligations and temp- 
tations to make good the allegations 
he had already placed in the petition 
on file in the court.” Augusta Naval 
Stores Co. v. Forlaw, 65 S.E. 370, 133 
Ga. 138. (3) Disqualification of at- 
torney for interest see infra § 335. 


[ij] Where statute is limited to 
“velease or extinguishment,” 
words require that the witness’ in- 
terest in the Subject should be effectu- 
ally terminated not only as to him- 
self but as to the other party against 
whom he is about to testify. An as- 
signment is altogether different; it 
terminates the claim only so far as 
the witness himself is concerned, leav- 
ing it in full force as to the party 
charged by it. Darragh v. Stevenson, 
39 A. 397, 183 Pa. 397; Matthews v. 
Matthews, 11 Pa.Super. 381. 


Assignor disqualified under some 
statutes see infra § 341. 


19. Ivers v. Ivers, 17 N.W. 149, 61 
Iowa 721; Keener v. Zartman, 22 A. 
889, 144 Pa. 179. 


[a] Disclaimer which does not op- 
erate as release of the witness’’ in- 
terest does not render him competent. 
Bare v. Ivers, 17 N.W. 149, 61 Iowa 


[b] Release necessary.—A release 
of “all my interest of whatsoever 
name and nature,” in the estate of a 
decedent, without naming a releasee, 
is invalid, and does not render the re- 
leasor competent to testify in favor of 
contestant on a contest of decedent’s 
will. Matter of Torkington’s Will, 29 
N.Y.S. 433, 79 Hun 128. 


20. U.S.—De Roux v. Girard, 90 F. 
587. 

Ill.— Snyder v. Steele, 136 N.E. 649, 
304 Ill. 387, 28 A.L.R. 1; First Nat. 
Bank v. Sandmeyer, 164 Ill.App. 141. 


Miss.—Birchett v. Hundermark, 110 
So. 237, 145 Miss. 683. 


Neb.—Maganaw & Co. v. Bell, 13 N. 
W. 277, 18 Neb. 247. 


N.J.—Platner v. Ryan, 69 A. 1007, 
76 N.J.Law 239; Campbell v. Zabris- 
kie, 8 N.J.Hq. 356. 


Pa.—In re Catalano’s Estate, 163 A. 
527, 309 Pa. 249; Morgan v. Lehigh 
Valley Coal Co:, 64° AW 633, (25 Sear 
443; Darragh v. Bigger, 39 A. 37, 183 
Pa. 397; Machnofsky v. Smith, 101 
Pa.Super. 578; In re Swaney’s Estate, 
94 Pa.Super. 216; Isenberg v. Hunt- 
ington Millwork & Lumber Co., 62 
Pa.Super. 49; Matthews v. Matthews, 
11 Pa.Super. 381. 


Tex.—Cooper Grocery Co. v. Neb- 
lett, (Civ.App.) 203 S.W. 365 [rev on 
other grounds (Commn.App.) 221 S. 
W. 963). 


Wash.—Gilmore v. H. W. Baker Co., 
41 P. 124, 12 Wash. 468, 472. 


{a] Determination by court.—(1) 
Whether the release has been execut- 
ed in good faith is a question pre- 
liminary to the question of compe- 


these . 
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purpose of qualifying as a witness is ineffective.?+ 
Under other statutes, even though an interested per- 
son divest himself of his interest for the purpose of 
testifying, he is not thereafter disqualified.?? 
has been held that an infant cannot release or as- 
sign his interest under a will or as an heir to qual- 
In a few states the statutes 
expressly provide that an incompetent witness can- 
not become competent by transfer or assignment 


ify as a witness.?? 


of his interest.?4 
[§ 323] (f) Balanced Interest. 


tency, and its determination by the 
court is final. Semple v. Callery, 36 
A. 6, 184 Pa. 95. (2) Where the court 
permits a witness to be sworn, leav- 
ing his credibility to the jury, this is 
in effect a determination that the as- 
signment of his interest was in good 


faith. Turner v. Warren, 28 A. 781, 
160 Pa. 336. 
[b] Good faith held to be shown. 


—Testimony of a wife, who had part- 
ed with an interest in land, regarding 
her common-law marriage with de- 
ceased who had owned the land was 
improperly excluded where it was 
done in good faith. Humble Oil & Re- 
fining Co. v. Jeffrey, (Tex.Civ.App.) 
38 S.W.(2d) 374 [aff (Commn.App.) 
55 S.W.(2d) 521]. 

[c] It is competent to show by 
assignor that the assignment was col- 
orable, and that he. has an interest in 
the claim which excludes his testi- 
mony against the deceased person, 
Buck v. Patterson, 42 N.W. 949, 75 
Mich. 397. 

21. Snyder v. Steele, 136 N.E. 649, 
304 111. $87, 28 A.L.R. 1; Dyer v. Hop- 
kins, 112 Ill. 168; Fischer v. Haxtun, 
210 Ill.App. 506; Wright v. Whitaker, 
137 Ill.App. 598; Christiansen v. Dun- 
ham Towing, ete., Co., 75 Ill.App. 267; 
Maganaw & Co. v. Bell, 13 N.W. 277, 
13 Neb. 247; Machnofsky v. Smith, 
101 Pa.Super. 578. See Glover v. Gen- 
try, 16 So. 38, 104 Ala. 222 (where a 
recantation of the transfer immediate- 
ly before the trial by the witness was 
held to be a ruse to qualify her de- 
spite the statute and hence was inef- 
fective). 

[a] To save rights of others.—Al- 
though a witness released his rights 
as legatee under a will to testify in 
order to save the rights of other lega- 
tees, such fact can make no difference 
as to his competency under a stat- 
ute which provides that in any civil 
proceeding no person who would, if a 
party thereto, be incompetent to tes- 
tify shall be competent by reason of 
any assignment or release of his claim 
made for the purpose of allowing such 
person to testify. Snyder v. Steele, 
136 N.E. 649, 304 Ill. 387, 28 A.L.R. 1. 


{b] Transfer during pendency of 
action.—A person precluded from tes- 
tifying against an executor cannot, 
by transferring his interest during 
the pendency of the action, be ren- 
dered competent to testify. This 
would be but an evasion of the re- 


quirement. Maganaw & Co. v. Bell, 13 
N.W. 277, 13 Neb. 247. 
[ce] Insufficient evidence.—Under 


Hurd Rev. St. (1911) c 51 § 7, a wit- 
ness who had conveyed his interest in 
the property in controversy is not in- 
competent to testify against the heirs 
of a deceased person because there 
were circumstances upon which argu- 
ment could be based that the convey- 
ance was made to render himself 
competent, there being no direct evid- 
ence to that effect. Stephens v. Hoff- 
man, 104 N.E. 1090, 263 Ill. 197. 


[d] Judgment against another per- 


A person is com- 
petent as a witness where, although he is interested 
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Z ure 


[§§ 322-324 


in the subject matter of the suit, his rights or liabili- 
ties will be the same whichever party succeeds.”® 


[§ 324] (g) Competency of Particular Classes of 
' Persons?°—aa. Relatives in General. Mere relation- 
ship to a party or a person interested in the event 
does not affect the competency of a witness testifying 
as to transactions or communications with deceased 
or incompetent persons if the witness is not other- 
wise interested in the event of the suit;?7 and the 


rule is applicable to relatives by marriage or adoption 


as well as those of the blood.?® 
a person offered as a witness is’a parent,?® child,®° or 


Henee the fact that 


son.—A party cannot testify as to a]supra § 319. 


transaction with a decedent, although 
he has released any claim against 
decedent for the express purpose of 
obtaining judgment against ancther 
person. Turner v. Mitchell, 61 S.W. 
468, 22 Ky.L. 1784. 


22. Augusta Naval Stores Co. v. 
Forlaw, 65 S.E. 370, 133 Ga. 138 (hold- 
ing that, where an attorney, before 
offered as a witness in a case brought 
by him on a contingent fee, severed 
his connection therewith and was no 
longer interested in the result, he was 
not incompetent to testify, as having 
had an interest in the case, to transac- 
tions between a deceased agent of the 
corporation sued and.plamtiffs, at a 
time when he was not the attorney 
for plaintiffs, although he severed his 
connection with the case for the pur- 
pose of qualifying himself as a wit- 
ness). 


23.° In re Klein’s Will, 193 N.Y.S. 
755, 118 Misc. 423. 


24 See statutory provisions; 
infra §§ 341, 342. 


25. Ga.—Washington v. Johnson, 
116 S.B. 536, 155 Ga. 91; Crawford v. 
Parker, 23 S.E. 196, 96 Ga. 156; Hidell 
v. Funkhouser, 16 S.E. 79, 89 Ga. 532; 
Allen v. Davis, 65 Ga. 179; Citizens’ 
Nat. Life Ins. Co. v. Ragan, 78 S.E. 
683, 13 Ga.App. 29. 


Ill.—Baker v. Updike, 39 N.E. 587, 
155 Ill. 54; White v. Ross, 35 N.E. 541, 
147 Ill. 427; Weaver v. Ritchie, 152 Ill. 
App. 130. 

Iowa.—Hicks v. Williams, 84 N.W. 


935, 112 Iowa 691; Hitt v. Sterling- 
Goold Mfg. Co., 82 N.W. 919, 111 Iowa 


and 


Boe Goddard vy. Leffingwell, 40 Iowa 
249. 

Ky.—Crafton v. Inge, 98 S.W. 325, 
124 Ky. 89, 30 Ky.L. 313. 


N.Y.—Beakes v. Da Cunha, 27 N.E. 
251) 126 Ne. 293°, Dalbot iy. elalbot, 
RESINS NCO IBLE 

N.C.—Gregg v. Hill, 80 N.C. 255; 
Peebles v. Stanley, 77 N.C. 243. 

Pa.—McCartney v. Kipp, 33 A. 233, 
171 Pa. 644; In re Graham, 28 Pa.Dist. 
138. 

S.C..—Grifiin v. Earle, 

S$.Ci) 246. 
Where interests are unevenly bal- 
anced see supra § 320. 

26. Cross references: 
Heirs see infra § 327. 
Husband and wife see infra § 225. 
Widow see infra § 326. 

27. In re Burnham’s Will, 134 P. 
254, 24 Colo.App. 131; Rine v. Rine, 
158 N.W. 941, 100 Neb. 225. 

[a] Relationship may affect credi- 
bility of a witness but it does not go 
to his competency; it is not the di- 
rect legal interest required to disqual- 
ify a witness. Rine v. Rine, 158 N.W. 
941, 100 Neb. 225. 


Direct legal interest required see 


13 S.E. 478, 
34 


28. See cases infra this note. 
[a] Son-in-law held not incompe- 
tent. Goodman y. Griffith, 142 S.W. 


259, 238 Mo. 706; Lilly v. Ellison, 148 
S.E. 380, 107 W.Va. 402. 


[b] Adopted sister not incompe- 
tent. Dinnean v. Dinnean, 152 N.Y. 
S. 587, 90 Misc. 121~-[aff 155 NYS: 
1102, 171 App.Div. 906]. 


29. U.S.—Metropolitan Life 
Co. v. Dunne, 2 F.Suppl. 165. 


Ill.— Monaghan v. Green, 106 N.E. 
792, 265 Ill. 233; Tanton v. Keller, 47 
Bet 376, 167 Ill. 129 [aff 61 Il].App. 

Ind.—Hensley v. Hilton, 131 N.E. 
38, 191 Ind. 309. 


Iowa.—Campbell v. Kerr, 173 N.W. 
66; Robertson vy. Campbell, 147 N.W. 
EG 168 Iowa 47 [reh den 149 N.W. 


Ins. 


Miss.—Cockrell vy. Cockrell, 36 So. 
390, 83 Miss. 385. 


Mo.—Taylor v. Coberly, 38 S.W.(2d) 
1055, 327 Mo. 940; Signaigo vy. Sig- 
naigo, 205 S.W. 28; McMorrow v. 
Dowell, 90 S.W. 728, 116 Mo.App. 289; 
Fuchs v. Fuchs, 48 Mw.App. 18. 


Neb.—Fox v. Fox, 110 N.W. 304, 77 
Neb. 601. 


N.Y.—Hisenlord v. Clum, 27 N.E. 
1024, 126 N.Y. 552, 12 L.R.A. 836; Con- 
nolly v. O’Connor, 22 N.E. 753, 117 N. 
Y: 91) 18’ N.Y.Civ.Proe:s “83 "Matter “of 
FA bbe Will, 22 N.Y.S. 290, 67 Hun 


N.C.—Conley v. Cabe, 151 S.H. 645, 
198 N.C. 298. 


Pa.—In re Davies’ Estate, 137 A. 
728, 289 Pa. 579; Stone’s Appeals, 16 
A. 731, 1 Mon. 710. 


S.C.—Gibert v. Glenn, 156 S.E. 325, 
159)-SiC./ 135. 


S.D.—Ekern v. Erickson, 157 N.W. 
1062, 37 S.D. 300. 


Tex.—Stephenson v. Stephenson, 25 
S.W. 649, 6 Tex.Civ.App. 529. 


Wash.—Mott v. McDonald, 264 P. 
1003, 146 Wash. 638. 


W.Va.—Weese v. Yokum, 
514, 62 W.Va. 550. 


Wis.—Nelson vy. 
194, 196 Wis. 426 


[a] Mother of illegitimate claim- 
ant.—(1) In a suit by an illegitimate 
child to quiet title to real estate of 
her deceased father, her mother is 
not disqualified under the statute by 
virtue of any interest. Robertson vy. 
Campbell, 147 N.W. 301, 168 Iowa 47 
[reh den 149 N.W.. 885]. (2) The 
mother of an illegitimate child, suing 
the purported fathér’s administrator 
for breach of support contract, is 
not disqualified as a witness because 
of interest. Conley v. Cabe, 151 S.R. 
645,198 N.C. 298. 


30. Ala.—Meyers v. Meyers, 37 So. 
451, 141 Ala. 343. 


59 S.H. 


Ziegler, 220 N.Ww. 


For later cases, developments and changes in the law see Annotations, same title and section zumber, 
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brother or sister*? of one of the parties does not of it- 
self show such interest as to disqualify the witness. 
Likewise, the mere fact that a witness is a relative 
of a deceased person will not disqualify him for in- 


terest.?? 
[$ 325] bb. Husband or Wife. 


Colo.—Popejoy v. Bahr, 
67 Colo. 385. 

Ga.—Blount v. Beall, 22 S.E. 52, 95 
Ga. 182. 

Ky.—Hunt’s Ex’x v. Mutter, 38 S. 
W.(2d) 215, 2388 Ky. 396; Hicks v. 
eke Adm’r, 24 S.W.(2d) 917, 233 Ky. 

as 
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Mich.—Wilson v. Wilson, 45 N.W. 


184, 80 Mich. 472. 


Minn.—McEleney v. Donovan, 
N.W. 306, 119 Minn. 294 [quot Cyc]. 


Neb.—Rine v. Rine, 158 N.W. 941, 
100 Neb. 225. 


N.Y.—New York Smelting, etc., Co. 
v. Lieb, 4 N.Y.S. 545, 56 N.Y.Super. 
308. fate 24. N-BY 1095, 220 Noy. 6741. 


N.C.— Bennett v. Best, 55 S.E. 84, 
142 N.C. 168; Porter v. White, 38 S.E. 
24, 128 N.C. 42. 


S.C.—Hazelwood v. Mayes, 
672, 111 S.C. 23. 


S.D.—Evans v. Heilman, 159 N.W. 
55, 37 S.D. 499. 


Tex.—Armstrong 
App.) 1388 S*W. 172. 


W.Va.—Woodrum v. Price, 140 S.E. 
346, 104 W.Va. 382; Whiteman v, 
Backus, 135 S.E. 390, 102 W.Va. 454. 


Heirs incompetent for interest see 
infra § 326. 


31. Iowa.—Jacobs v. Jacobs, 104 
N.W. 489, 130 Iowa 10, 114 Am.S.R. 
402. 


Ky.—Harlan Fuel Co. v. Swanson, 
295 S.W. 406, 220 Ky. 449; Fields’ 
Adm’r v. Perry County State Bank, 
282 S.W. 555, 214 Ky. 24. 


Minn.—Drager v. Seegert, 163 N.W. 
756, 138 Minn. 6. 


Mo.—Thomas yv. Fitzgerald’s Estate, 
(App.) 297 S.W. 425. 


N.Y.—Lyon v. Ricker, 36 N.E. 189, 
141 N.Y. 225. 


Pa.—Fowler v. 
153 Pa. 639. 


But see Shelton v. Shelton, (Tex. 
Civ.App.) 281 S.W. 331 (holding the 
grantee’s brother disqualified to tes- 
tify as to the deceased grantor’s men- 
tal capacity, in a suit to set aside a 
deed). 


32. Fla.—Stone v. Citizens’ 
Bank, 59 So. 945, 64 Fla. 456. 


Ill.— Yost v. Eckart, 209 Ill.App. 30. 


Ind.—Geisendorff v. Cobbs, 94 N.E. 
236, 47 Ind.App. 573. 


N.C.—Irvin v. Southern Ry. Co., 80 
SeREE 7's). 64 NC. 5. 


Tex.—Bennett v. 
App.) 9 S.W.(2d) 758. 


Heirs disqualified see infra § 326. 


33.. Ind.—Terry v. Davenport, 112 
N.E. 998, 185 Ind. 561; Walker v. 
Steele, 22 N.E. 142, 23 N.E. 271, 121 
Ind. 436; Creighton v. Hoppis, 99 Ind. 
369. But compare Williams v. Riley, 
88 Ind. 290 (holding that husband and 
wife are not incompetent witnesses 
for or against each other except as to 
communications between them). 


Ky.—Madden v. Black Mountain 
Corporation, 36 S.W.(2d) 848, 238 Ky. 
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In some states the 
fact that the prospective witness is the husband or 
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wife of a party or interested person will render him 
or her incompetent,?? although, of course, the spouse 
of one not interested in the event is not disqualified 
because of the relationship.** 


In other states the 


husband or wife of a party is held not to have such 


53; Brown v. Elk Horn Coal Corpora- 
tion, 8 S.W.(2d) 404, 225 Ky. 288; 
Myers v. Young, 242 S.W. 864, 195 
Ky. 527; Baskett v. Rudy, 217 S.W. 
112, 186 Ky. 208; James v. Holdam, 
134 S.W. 435, 142 Ky. 450; Collins v. 
Lawson’s Committee, 131 S.W. 262, 


140 Ky..510; Bright’s Ex’rs v. Swine- 
broad, 51 S.W. 578, 106 Ky. 737, 21 Ky. 
L. 369; Milton v. Hunter, 13 Bush 163; 
Bright’s Ex’rs v. Bright’s Legatees, 99 
S.W. 901, 30 Ky.L. 834; Hollingsworth 
v. Barrett, 89 S.W. 107, 28 Ky.L. 280. 


La.—Boisse vy. Dickson, 31 La.Ann. 
741, 753. 


Me.—Tuck v. Bean, 155 A. 277, 130 
Me. 277; Hallowach v. Priest, 95 A. 
146, 113 Me. 510; Berry v. Stevens, 69 
Me. 290; Hunter v. Lowell, 64 Me. 572; 
Jones v. Simpson, 59 Me. 180. 


Pa.—Uhl v. Mostoller, 148 A. 61, 
298 Pa. 124; Sheaffer v. Brown, 126 
A., 239; 281, -Paiy 114: Campbell v. 
Brown, 38 A. 516, 183 Pa. 112; Suther- 
land v. Ross, 21 A. 354, 140. Pa. 379 
[aff 28 A. 437, 160 Pa. 29]; Bitner v. 
Boone, 18 A. 404, 128 Pa. 567; 
v. Krieger, 87 Pa.Super. 448; 
v. Berger, 44 Pa.Super. 305; 
v. Hearst, 17 Pa.Super. 314; 
Estate, 11 Pa.Dist.&Co. 585; Miller’s 
Estate, 9 Pa.Dist.&Co. 670; Wilson’s 
Estate, 29 Pa.Dist. 350; Reed’s Est., 
24 Pa.Dist. 1106; Roak’s Est., 22 Pa. 
Dist. 540; Richardson’s Est., 21 Pa. 
Dist. 145; Pennell y. Phillips, 20 Pa. 
Dist. 843; McKallen’s Hst., 15 Pa.Dist. 
338; Strickler v. Dillinger, 41 Pa.Co. 
280; Swengel v. Landis, 40 Pa.Co. 279; 
Smith’s Estate, 8 Pa.Co. 29; Blantz’s 
Estate, 4 Lance. Bar, Nov. 30, 1872; 
Findley’s Estate, 3 Lanc.L.Rev. 190. 


Vt.—Westcott v. Westcott’s Estate, 
39 A. 199, 69 Vt. 234; Davis v. Davis’ 
Estate, 48 Vt. 502; Sparhawk v. Buell’s 
Adm’r, 9 Vt. 41. 


Va.—Powers v. Howard, 108 S.E. 
687, 181 Va. 275. 


W.Va.—Sattes v. Sattes, 169 S.E. 
392; Curtis v. Curtis, 100 S.E. 856, 85 
W.Va. ot, 8 Adak. 1091;, Barrett. v. 
Andrew, 94 S.E. 144, 81 W.Va. 283; 
Bailey v. Bee, 80 S.E. 454, 73 W.Va. 
286; KFreeman v. Freeman, 76 S.E. 657, 
71 W.Va. 303; Kilgores Adm’rs  v. 
Hanley, 27 W.Va. 451. See also Hud- 
kins v. Crim, 61 S.E. 166, 64 W.Va. 
225 (holding that, as a husband has 
no estate during coverture in the 
separate estate of his wife, his 
curtesy vesting only on her death, he 
is a competent witness to establish 
his wife’s title to land by evidence 
of transactions with a decedent). 


[a] Wife of administrator is in- 
competent to testify in support of his 
private claim against the estate and 
to refute statements allegedly made 
by spouses in the intestate’s lifetime. 
Tuck v. Bean, 155 A. 277, 130 Me. 277. 


[b] Both spouses directly interest- 
ed.—In an administratrix’ suit against 
decedent’s son-in-law to set aside 
decedent’s gift to the son-in-law for 
his daughter and_ son-in-law, the 
daughter is “directly interested in 
suit,’ hence disqualified as a witness 
for the defense. Norris v. Bradshaw, 
18 P.(2d) 467, 92 Colo. 34. 


[ec] Removal of disqualification.— 
A wife is not incompetent where her 
husband’s disqualification has been 


Jacobs 
Berger 
Winings 
Kirlin’s 


a direct and certain interest in the result of the suit 
as to be incompetent as a witness,?° unless, of course, 


removed. White’s Estate, 2 Pa.Dist. 
808. Necessity of interest at time of 
testifying see supra § 322. 


[d] In fTIllinois (1) where one 
spouse is incompetent by reason of 
interest to testify for himself or her- 
self, the other spouse is ordinarily 
held to be incompetent by reason of 
the relationship. Britt v. Darnell, 146 
N.E. 510, 315 Ill. 385; Fitzgerald v. 
Daly, 119 N.E. 911, 284 Ill. 42; Lines 
v. Willey, 97 N.E. 848, 253 Ill. 440; 
Weigand v. Rutschke, 97 N.E. 641, 253 
Ill. 260; Gillam v. Wright, 92 N.E. 
906, 246 Ill. 398, 188 Am.S.R. 243; 
Jones v. Abbott, 85 N.E. 279, 235 Ill. 
220; Wickes v. Walden, 81 N.E. 798, 
228 Ill. 56; Heintz v. Dennis, 75 N.E. 
192, 216 Ill. 487; Smith v. Smith, 48 
N.E. 96, 168 Ill. 488; Mann v. Forein, 
46 N.H. 1119, 166 Ill. 446 [aff 69 Ill. 


App. 318]; Pyle v. Pyle, 41 N.E. 999, 
158 Ill. 289; Bevelot v. Lastrade, 38 
N-E. 1056, 153 Ill. 625; Shaw v. 


Schoonover, 22 N.E. 589, 130 Ill. 448; 
Way v. Harriman, 18 N.E. 206, 126 Ill. 
132 [aff 23 Ill.App. 159]; Treleaven v. 
Dixon, 9 N.E. 189,119 Ill. 548; Platt 
v. Williams, 175 Ill.App. 1; Hamilton 
v. Chaffee, 158 Ill.App. 54; Wright v. 
Whitaker, 137 Ill.App. 598; McGooden 
v. Bartholic, 132 Ill.App. 392; Giffert 
v. McGuern, 51 Ill.App. 387. See also 
Murrah y. Russell, 194 Ill.App. 85. 
(2) Conversely, the spouses of parties 
to a suit involving title to land are 
competent to testify, where the par- 
ties are competent to testify in their 
own behalf. Shipley v. Shipley, 113 
N.E. 906, 274 Tll. 506. (3) Where the 
husband and wife are both interested 
in the result of a controversy, and 
the adverse party sues or defends in 
a representative capacity, the wife is 
incompetent as a witness for her hus- 
band if she would be incompetent in 
her own behalf. McGooden v. Bartho- 
lic, supra. (4) However, where the 
litigation is concerned only with the 
separate property of the wife the hus- 
band is not incompetent. Grindle v. 
Grindle, 88 N.E. 473, 240 Ill. 143. See 
also Roberts v. Roberts’ Estate, 186 
Tll.App. 314. (5) Formerly it was 
held that the relationship of husband 
and wife did not of itself disqualify 
a witness, such interest going only to 
the credibility of such witness. Mar- 
shall v. Peck, 91 Ill. 187; Cordery v. 
Hughes, 6 Ill.App. 401. 


34 Kyper v. Sheaffer, 42 Pa.Su- 
ee 277; Levan v. Bickel, 5 Pa.Co. 


pee U.S.—Mitchell v. Toole, 287 F. 


Ala.—Croft v. Croft, 121 So. 82, 219 
Ala. 94; Eidson v. McDaniel, 114 So. 
204, 216 Ala. 610; Moore v. Robinson, 
108 So. 233, 214 Ala. 412; McCall v. 
Hall, 62 So. 68, 182 Ala. 191; Napier v. 
Hiliott, “58 'So. 435, 177) Alas iht3' 
Hardy vy. Killingsworth, 56 So. 965, 
174 Ala. 322; Henderson vy. Brunson, 
37 So. 549, 141 Ala. 674; Meyers v. 
Meyers, 37 So. 451, 141 Ala. 343. 


Ariz.—Miller v. Miller, 64 P. 415, 7 
Ariz. 316. 


Cal.—Badover v. Guaranty Trust 
& Savings Bank, 200 P. 638, 186 Cal. 
775; Bayless v. Reed, 190 P. 211, 47 
Cal.App. 139. 


Colo.—Norris v. Bradshaw, 18 P. 
(2d) 467, 92 Colo. 34; Butler v. Phil- 
lips, 88 P. 480, 38 Colo. 378, 12 Ann. 
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the witness has a personal interest,?® or is acting as 
the agent in a jurisdiction where the agency relation 
In still other states 


would be a disqualification.®* 


Cas. 204 [foll White v. Christopher- 
son, 102 P. 747, 46 Colo. 46]. 


Del.—Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129. 


Ga.—Sikes v. Sikes, 133 S.E. 239, 
162 Ga. 302; Holbrooks y. Holbrooks, 
116 S.E. 786, 155 Ga. 363; Landrum 
v. Rivers, 98 S.E. 477, 148 Ga. 774; 
Kitchens v. Pool, 91 S.H. 81, 146 Ga. 


229; Heery v. Heery, 87 S.E. 472, 144 
Ga. 467; Hall v. Hilley, 76 S.E..566, 
139 Ga. 13; Dean v. Dean, 80 S.E. 25, 


13 Ga.App. 798. 


Minn.—In re Mollan’s Estate, 232 
N.W. 1, 181 Minn. 217; Dale v. First 
Nat. Bank, 227 N.W. 501, 178 Minn. 
452; Madson v. Madson, 71 N.W. 824, 
69 Minn. 37. But see Lowe ‘vy. Lowe, 
86 N.W. 11, 83 Minn. 206 (holding a 
husband incompetent for interest in 
an action to which his wife is a par- 
ty wherein, if she were successful, he 
would at once acquire an interest and 
right in the propefty which would 
prevent her from conveying it except 
with his consent). 


Miss.—Ellis v. Berry, 110 So. 211, 
145 Miss. 652; Spivey v. Walton, 64 
So. 937, 107 Miss. 56; Saffold v. Horne, 
18 So. 433, 72 Miss. 470; Bllis v. Al- 
ford, 1 So. 155, 64 Miss. 8; Barry v. 
Sturdivant, 53 Miss. 490; Rushing v. 
Rushing, 52 Miss. 329; Whitfield v. 
Whitfield, 44 Miss. 254. 


Mont.—Stewart v. Budd, 19 P. 221, 
7 Mont. 573. 


Nev.—Onesti 
846, 48 Nev. 441. 


N.H.—Clements v. Marston, 52 N.H. 
31. See also Taylor v. Grand Trunk 
R. Co., 48 N.H. 304, 2 Am.R. 229 (hold- 
ing that, where after the entry of 
such suit by a minor by her next 
friend she died and her administrator 
was admitted as the party to prose- 
eute the suit, the wife of the next 
friend was a competent witness for 
plaintiff). 

N.J.—Wooster v. Eagan, 97 A. 291, 


88 N.J.Law 687; Foley v. Loughran, 
38 A. 960, 60 N.J.Law 464. 

N.D.—Perry v. Erdelt, 231 N.W. 
888, 59 N.D. 741; Frink v. Taylor, 228 
N.W. 459, 59 N.D. 47; Krapp v. Krapp, 
181 N.W. 950, 47 N.D. 308. 


Ohio.—Hess v. Clutz, 8 Ohio App. 
57. 


v. Samoville, 233 P. 


S.C.—Scott v. Wiggins, 101 S.E. 113, 
HBAS: C,. 288. 


Tenn.—Gibson vy. Parkey, 217 S.W. 
647, 142 Tenn. 99. 


Wis.—In re Patterson’s Estate, 230 


Nowe 137, (201 Wis. 3625°.In re! Os- 
wald’s Will, 178 N.W. 462, 172 Wis. 
345. 

[a] Wife of decedent’s representa- 


tive.—On exceptions to a final ac- 
count of decedent’s estate, the wife 
of decedent’s representative has been 
held competent to testify as to dece- 
dent’s agreement to pay for services 
for which the representative claimed 
compensation. In re Riker’s Estate, 
94 A. 622, 85 N.J.Eq. 122. 


[b] In Kansas (1) provided the 
person qualifying as a witness took 
no part in the conversation between 
deceased and the other spouse he or 
she is not incompetent to testify as 
to such conversations or transactions 
with deceased even though the other 
spouse is incompetent under a statute 
providing that “no person shall be al- 
lowed to testify in his own behalf in 
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respect to any transaction or commu- 
nication had personally by such party 
with a deceased person,” since such 
statute is to be strictly construed. 
Bertholf v. Cornel, 294 P. 673, 132 
Kan. 122; Wallace v. Wallace, 165 P. 
838, 101 Kan. 32; Harris v. Morrison, 
163 P. 1062, 100 Kan. 157; Cadwalader 
v. Pyle, 148 P. 655, 95 Kan. 337. (2) 
In an action by one to whom decedent 
had contracted to leave his property 
against executor and beneficiary un- 
der will, plaintiff's husband, not a 
party to the action, is a competent 
witness to prove the alleged contract, 
although husband and wife occupied 
part of the disputed land as a home- 
stead. Harris v. Morrison, 163 P. 
1062, 100 Kan. 157. 


{c] Im Missouri (1) under L. 
(1921) § 5415 p 392, providing that no 
married woman shall be disqualified 
as a witness in any civil suit prose- 
cuted in the name of or against her 
husband, and no married man shall 
under like circumstances be disquali- 
fied whether or not, in either case, 
they are joined as parties, excepting 
only that neither shall be allowed to 
disclose confidential communications, 
the fact that the,witness’ wife is a 
party to an action against deceased’s 
representative will not disqualify 
him. Ragsdale v. Achuff, 27 S.W.(2d) 
6, 324 Mo. 1159. (2) Under Rev. St. 
(1919) § 5410, providing that in ac- 
tions where one of the original par- 
ties to the contract or cause of action 
is dead. or insane the other party to 
such contract or cause of action may 
not testify, and where an executor or 
administrator is a party the other 
party shall not be admitted to testify 
in his own favor, a husband or a wife 
is not rendered incompetent to testi- 
fy as to transactions with a deceased 
person because the other is a party 
in interest and disqualified. Ragsdale 
v. Achuff, supra; Harrell v. Harrell, 
223 S.W. 919, 284 Mo. 218; Martin v. 
Abernathy, 278 S.W. 1050, 220 Mo.App. 
76. (8) Under Rev. St. (1909) § 6359, 
providing that a husband or wife may 
testify with regard to any matter of 
business conducted by one as the 
agent of the other, a husband mav 
testify as to a transaction conducted 
by him with a person since deceased 
in which he acted as his wife’s agent. 
Allen v. Jessup, 192 S.W. 720. (4) 
Formerly it was held that the wife or 
husband of a real party in interest 
was disqualified. Oliver v. Johnson, 
142 S.W. 274, 238 Mo. 359; Forrister 
v. Sullivan, 132 S.W. 722. 231 Mo. 345; 
Hyde v. Honiter, 158 S.W. 83, 175 Mo. 
App. 583; Norvell v. Cooper, 134 S.W. 
1095, 155 Mo.App. 445; Jackson. . Vv. 
Smith, (App.) 118 S.W. 659; Tucker 
Vo uGentry. 167%, SoWik gor 93 | MiovApip: 
655; Bieber v. Boeckmann, 70 Mo. 
App. 503. (5) It was also held that 
a husband who was not a beneficiary 
nor a party and, if the will were sus- 
tained, he would acquire no interest 
in the separate property his wife 
would receive, was not disqualified for 


interest. Roy v. Westall, 138 S.W. 
629, 267 Mo. 130. 
: 36, , Eaitchens ty, .Pool, S18 SS... 58h, 
146 Ga. 229. 

87. Sikes: v2 Sikes), 133, S'B. 239; 
162 Ga. 302; Kitchens v. Pool, 91 S. 


EH. 81, 146 Ga. 229. 


[a] Fact that husband was pres- 
ent, looking after transaction, did not, 
as matter of law, show he was his 
wife’s agent therein, so as to disqual- 
ify him as a witness. Sikes v. Sikes, 
133 S.H. 289, 162 Ga. 302. 
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the husband or wife of. a party may be competent or 
incompetent according to the nature and subject 
matter of the action.?® 


Agent disqualified for interest see 
infra § 333. 


S3. See cases infra this note. 


[a] In Iowa (1) under Code (1924) 
§ 11257, providing that “no party to 
any action or proceeding, nor any per- 
son interested in the event thereof 
and no husband or wife of any 
said party or person, shall be exam- 
ined as a witness in regard to any 
personal transaction or communica- 
tion between*such witness” and a de- 
ceased person or lunatic, etc., the 
spouse of an interested party who is 
himself or herself a party to the 
transaction is incompetent to testify 
thereto. Farmers’ &. Traders’ State 
Bank of Bonaparte v. First Nat. Bank, 
204 N.W. 404, 201 Iowa 73; Muir v. 
Miller, 47 N.W. 1011, 48 N.W. 1033, 
82 Iowa 700; Sampson v. Sampson, 25 
N.W. 233, 67 Iowa 235. (2) The above 
statute expressly refers to a transac- 
tion with the witness and deceased; 
hence, if the witness took no part 
in the transaction between deceased 
and the witness’ consort, such witness 
is not disqualified from testifying 
thereto. Steenhoek vy. Schoonover 
Trust Co., 219 N.W. 492, 205 Towa 
1379; Groh v. Miller, 195 N.W. 259, 
196 Iowa 1367; In re Stockham’s Es- 
tate, 186 N.W. 650, 193 Iowa 823, 22 
A.L.R. 765; Kerr v. Yager, 138 N.W. 
905, 158 Iowa 69; Erusha v. Tomash, 
67 N.W. 390, 98 Iowa 510. (3) Some 
cases merely hold that the wife of a 
party cannot testify as to transac- 
tions between such party and one de- 
ceased. James v. Fairall, 148 N.W. 
1029, 168 Iowa 427; Dillivan v. Ger- 
man Sav. Bank, 124 N.W. 350 [mod on 
other grounds 136 N.W. 120]. (4) A 
prior statute (Revision [1860] § 
3982), prohibiting a party from testi- 
fying whege the adverse party is the 
executor Of a deceased person, was 
construed as not disqualifying the 
wife of a claimant. Wendeling v. 
Besser, 31 Iowa 248; Shafer v. Dean,’ 
29 Iowa 144. 


[b] Im Michigan (1) where only a 
money damage is sought, the wife of 
a party is not ordinarily disqualified 
because of the marriage relationship, 
under a statute providing that in an 
action against a decedent’s estate the 
opposite party shall. not be permitted 
to testify to matters which, if true, 
must have been equally within the 
knowledge of decedent. In re Moon’s 
Fistate, 188 N.W.. 457, 219 Mich. 104; 
In re Turner’s Estate, 186 N.W. 402, 
217 Mich. 359; Bolthouse v. De Speld- 
er, 147 N.W. 539, 181 Mich. 153; Dunn 
v. Dunn’s Estate, 86 N.W. 801, 127 
Mich. 385; Graham y. Alexander, 81 
N.W. 1084, 123 Mich. 168; Cotherman 
v. Cotherman’s Estate, 25 N.W. 467, 
58 Mich. 464. (2) However, under 
such a statute it has been held that a 
wife’s claim for services rendered de- 
cedent is so merged in her husband’s 
claim for the same services a's to ren- 
der her a party in interest incompe- 
tent to testify to matters equally 
within decedent’s knowledge in sup- 
port of her husband’s claim. Cas- 
well v. Smith’s Hstate, 248 N.W. 845, 
263 Mich. 390. (3) A witness is in- 
competent to give testimony corrobo- 
rative of the making of a contract be- 
tween his wife and a decedent for the 
care of decedent, where he performed 
part of the services in caring for her, 
and it is not apparent how the wife 
could out of her resources perform 
the contract. Quillan vy. Van Dyke’s 
Estate, 1837 N.W. 79, 171 Mich. 195. 
(4) In a suit concerning land belong- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing to, or claimed by, the husband, 
the wife is incompetent because of 
homestead and dower interests. 
Ayers v. Short, 105 N.W. 1115, 142 
Mich. 501; Chaddock v. Chaddock, 95 
N.W. 972, 134 Mich. 48; Laird v. 
Laird, 73 N.W. 882, 115 Mich. 352. (5) 
However, in a wife’s suit for specific 
performance of a land contract 
against decedent’s estate, her hus- 
band could testify as to conversations 
With deceased. Hiles v. First Nat. 
Bank, 211 N.W. 629, 237 Mich. 278 
[foll Skiles v. Archambeau, 213 N.W. 
67, 238" Mich. 272]. (6) > Where the 
wife of complainant has a direct in- 
terest in the subject matter of the 
litigation, she is not competent to tes- 
tify as to such matters. Abbott v. 
Jones, 130 N.W. 315, 164 Mich. 598. 


[ec] In Minnesota (1) unless the 
property be the homestead, since the 
enactment of L. (1907) ¢ 123 § 1 (Gen. 
St. [1913] § 6814), the husband in an 
action involving realty, to which his 
wife is a party, may testify, notwith- 
standing Gen. St. (1913) § 8378 (Rev. 
L. [1905] § 4663), to a conversation 
with a person since deceased. Thill v. 
Freiermuth, 156 N.W. 260, 132 Minn. 
242. (2) In a suit involving title to 
real estate the wife of a party is'a 
competent witness to a conversation 
with decedent. Malley v. Quinn, 156 
N.W. 268, 182 Minn. 254; Madson v. 
Madson, 71 N.W. 824, 67 Minn. 37. 
(3) Formerly it was held that a hus- 
band could not testify as to such con- 
versations in an action in which his 
wife was a party, since under the then 
existing statute a wife could not con- 
vey without her husband joining, and 
he thereby had an interest in her real- 


ty. Lowe v. Lowe, 86 N.W. 11, 83 
Minn. 206. 
[d] In Nebraska (1) a husband is 


a competent witness for his wife in 
an action for the recovery of money 
or personal property. Bently v. Jun, 
107 N.W. 865, 76 Neb. 682; Hiskett 
v. Bozarth, 105 N.W. 990, 75 Neb. 70; 
Parker v. Wells, 94 N.W. 717, 68 Neb. 
647; Gillette v. Morrison, 2 N.W. 853, 
9 Neb. 395. (2) But in an action by a 
husband to establish his title to land, 
the inchoate estate of dower to which 
the wife will become entitled if her 
husband succeeds is such a direct in- 
terest in the result as renders her in- 
competent. Broeker v. Day, 246 N.W. 
490, 124 Neb. 316; Wylie v. Charlton, 
62 N.W. 220, 43 Neb. 840." (3) A 
husband has such a direct legal in- 
terest in the real estate of the wife 
as to render him incompetent to tes- 
tify in her suit to enforce a contract 
between her and a person now de- 
ceased to convey lands, as to a trans- 
action or conversation between de- 
ceased and the husband. McEntarffer 
v. Payne, 185 N.W. 329, 107 Neb. 169; 
Holladay v. Rich, 140 N.W. 794, 93 
Neb. 491 [aff 137 N.W. 988, 92 Neb. 
91). (4) Inanaction by a nonresident 
married woman against the repre- 
sentative of a deceased person to re- 
cover title to lands within the state, 
the husband of plaintiff is a compe- 
tent witness to testify to conversa- 
tions with decedent because, under 
Rey. St. (1913) § 1269, a nonresident 
married woman owning land in the 
state may convey the same without 
her husband joining in the convey- 
ance; hence, had she succeeded in 
this action her husband would acquire 
no interest and consequently is not 
disqualified. Kiser y. Sullivan, 184 N. 
W. 93, 106 Neb. 454. 


fe] In New York (1) a husband 
has no such present, certain, and di- 
rect interest in his wife’s land as ren- 
ders him incompetent in an action by 
or against the wife concerning her 
Jand. Hungerford v. Snow, 114 N.Y. 
S) 127, 129 App.Div. 816, 1 N.Y.Civ. 
Proc.N.S. 115 [rearg den 118 N.Y.S. 
1114, 1382 App.Div. 949]; Spindler v. 
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Gibson, 78 N.Y.S. 320, 75 App.Div. 444; 
Humphrey vy. Sweeting, 36 N.Y.S. 967, 
92 Hun 447; Cooper v. Monroe, 28 N. 
¥iS.\°222,(77 Hun 13 Bowen v. Swee- 
ney, 17 N.Y.S. 752, 63 Hun 224, 22 N. 
Y.Civ.Proc. 79; Luetchford v. Lord, 11 
N.Y.S. 597, 57 Hun 572 [rev on other 
grounds 30 N.E. 859, 132 N.Y. 465]; In 
re Clark, 40 Hun 233; In re Percival’s 
Estate, 141 N.Y.S. 180, 79 Misc. 567, 
10 Mills Surr. 134 [mod on other 
grounds 146 N.Y.S. 1108, 162 App.Div. 
923]; Leary v. Corvin, 60 N.Y.S. 563, 
29 Misc. 68, 830 N.Y.Civ.Proc. 38 [rev 
on other grounds 71 N.Y.S. 335, 63 
App.Div. 151]; Wilson v. Munoz, 6 
N.Y.Civ.Proc. 71. But see Devinney 
v. Corry, 5 N.Y.S. 281, 1 Silv.Sup. 148, 
52 Hun 612 [aff 28 N.B. 254, 127 N.Y. 
655] (holding that a husband, as a 
prospective tenant by the curtesy in 
the title to be secured to plaintiff, is 
incompetent). (2) Ordinarily a hus- 
band is not so interested as to be in- 
competent in an action in which a 
money recovery is sought by or 
against his wife. In re Brush’s Es- 
tate, 233 N.Y.S. 355, 226 App.Div. 683; 
Frisbie v. Lucas, 183 N.Y.S. 308, 192 
App.Div. 583 [mod 135 N.E. 321, 233 
N.Y. 248, motion gr 135 N.E. 968, 233 
N.Y. 682]; Fogal v. Page, 13 N.Y.S. 
656, 59 Hun 625; Burley v. Barnhard, 
9 N.Y.S. 587, 45 Hun 588; In re Gro- 
gan’s Estate, 145 N.Y.S. 285, 82 Misc. 
555, 11 Mills Surr:).279% Hixson v. 
Rodbourn, 72 N.Y.S. 42, 36 Mise. 19 
[rev on other grounds 73 N.Y.S. 779, 
67 <App.Div. 424]. (3) However, 
where a husband testifies, in his 
wife’s suit against decedent’s estate 
for services, that their earnings were 
pooled together for their personal ex- 
penses, he is disqualified for interest. 
Scherr v. Blum, 121 N.Y.S. 122, 136 
App.Div. 592. (4) Where a claimant 
for services rendered to a decedent at- 
tempted to prove a contract for pay- 
ment for the services by the testi- 
mony of her husband alone, and his 
testimony showed that the contract, 
if any, was to pay him, and not plain- 
tiff, the husband was incompetent to 
give testimony as to the transaction 
with deceased. Smith v. Burhyte, 189 
N.Y.S. 728, 19% App.Div. 725. \() A 
wife is ordinarily not so directly in- 
terested as to be an incompetent wit- 
ness in her husband’s suit for a mon- 
ey recovery or for the recovery of 
personal property. Laka v. Krystek, 
L844 INGB ey oe aol INDY. eb2ios tne re 
Brown’s Ex’r, 226 N.Y.S. 1, 130 Misc. 
865 [mod on other grounds 169 N.E. 
612, 252 Ney. 366]. (6) BMvidence of 
either husband or wife is admissible 
to show acts done by the other on his 
or her independent employment by 
third person under Dom. Rel. L. § 60, 
giving married women a_ separate 
cause of action for their services. In 
re Mason’s Will, 236 N.Y.S. 720, 134 
Misc. 902. (7) In a husband’s action 
for his wife’s services, the wife, hav- 
ing by statute an exclusive cause of 
action therefor, her evidence against 
the executrix of a person for whom 
services were rendered is that of a 
person interested and is inadmissible. 
Janz v. Schwender, 159 N.Y.S. 200, 95 
Misc. 142. (8) Where a wife was the 
holder of a note purporting to have 
been indorsed by a deceased person, 
her husband who managed her busi- 
ness as if it were his own, she know- 
ing nothing about it, the title being in 
the wife’s name simply to enable the 
husband to avoid payment of certain 
debts, is incompetent in a proceeding 
for the sale of decedent’s real estate 
to pay such note. In re Neufeld, 100 
N.Y.S. 444, 50 Mise. 215, 5 Mills Surr. 
352. (9) A wife’s inchoate right of 
dower is such an interest as disquali- 
fies her in an action concerning land 
belonging to, or claimed by, her hus- 
band. In re Enos’ Will, 187 _N.Y.S. 
756, 196 App.Div. 131; In re Weed’s 
Will, 127 N.Y.S. 966, 143 App.Div. 822 
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[afé 97, NE. 1118, 204-N.Y: 611]. In re 
Blaine’s Will, 128 N.Y.S. 186, 143 App. 
Div. 687; Roche v. Nason, 93 N.Y.S. 
565, 105 App.Div. 256 [aff 77 N.E. 
1007, 185 N.Y. 128]; Eckert v. Eckert, 
43 N.Y.S. 353, 13 App.Div. 490; John- 
son v. Cochrane, 36 N.Y.S. 2838, 91 Hun 
165 [aff 54 N.B. 1092, 159 N.Y. 5551; 
Erwin v. Erwin, 7 N.Y.S. 365, 54 Hun 
166,18). Noy. Civ. Proce, Lis Hofitmany v. 


Hoffman, 18 N.Y.S. 3887; Steele v. 
Ward, 30 Hun 555; Farnsworth v. 
Ebbs, 5 Thomps.&C. 1, 2 Hun_ 4388. 


But see Scherrer v. Kaufman, 1 Dem. 
Surr. 39 (holding that the possible 
right of dower in the wife of an heir 
of deceased who might inherit if de- 
ceased be held,to have died intestate 
does not disqualify her for interest). 
(10) A son’s wife, joined only for the 
purpose of extinguishing her inchoate 
right of dower, is not an incompetent 
witness as a person “interested in 
event” of action by children against 
the estate of the son’s mother for 
specific performance of an agreement 
to remember the son and his children 
by will. Higgins v. Exchange Nat. 
Bank, 253 N.Y.S. 859, 142 Misc. 69. 
(11) The husband of the beneficiary 
of a tentative trust set up by the tes- 
tator is competent to testify as to a 
conversation with the testator, re- 
specting the trust. In re Brazil’s Will, 
220 N.Y.S. 331, 219 App.Div. 599 [rev 
216 N.Y.S. 430, 127 Misc. 288]. (12) 
In an action by an administrator 
against an executor for an accounting 
and distribution, a husband and wife, 
who had signed an agreement with 
plaintiff's intestate, providing for a 
different disposition of the property 
from that made by the will, are in- 
competent to testify that they were 
induced to sign it by false representa- 
tions made by plaintiff’s intestate, 
each testifying to the representations. 
made to the other, where the interest 
which each has to take under the will 
is joint with the right of survivor- 
ship. Hard v. Davidson, 6 N.Y.S. 69, 
53 Hun 112 [rev on other grounds 
Do: NEE. Lie aN ae) OOGI (13) 
Claimant’s wife is a competent wit- 
ness for claimant in a discovery 
proceeding by the administrator. In 
re Davis’ Estate, 220 N.Y.S. 204, 128 
Mise. 622. (14) Formerly, under 
Code (1877) § 830, repealed by L. 
(1878) ¢ 166, the husband or wife of 
a party or interested person was in- 
competent. Whitehead v. Smith, 81 
puns 151; Waver v. Waver, 15 Hun 


[f] In North Carolina (1) the wife 
of a party is incompetent where the 
action concerns realty because she 
would be entitled to an inchoate right 
of dower (Honeycutt v. Burleson, 150 
S.E. 634, 198 N.C. 37; Linebarger v. 
Linebarger, 55 S.E. 709, 143 N.C. 229, 
10 Ann.Cas. 596), (2) but not, ordi- 
narily, where the suit is concerned 
only with money (Helsabeck v. Doub, 
83 S.E. 241, 167 N.C. 205, L.R.A.1917A. 
1; Bradsher vy. Brooks, 71 N.C. 322). 
(3) A husband who consented to his 
wife’s contract with decedent to board 
the latter in return for his promise 
to will her realty, was without inter- 
est in the wife’s earnings from the 
transaction to disqualify him as a 
witness in the wife’s behalf as to 
dealings with decedent, as he has no 
interest. other than a remote one, in 
his wife’s earnings. McCurry v. 
Purgason, 87 S.E. 244, 170 N.C. 463, 
Ann.Cas.1918A 907. 


[g] In South Dakota, where the 
property involved is not the home- 
stead of the contestant or her hus- 
band, her husband is, under Code Civ. 
Proc. § 486 subd 2, as amended by 
L. (1913) ¢ 371, relating to actions by 
or against executors or administra- 
tors and the competency of witness- 
es as to transactions with, or state- 
ments by, deceased, a competent wWit- 
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[§ 326] cc. Widow or Widower.®® 
not, merely as such, so interested in the result of a 
suit in which the estate of her deceased husband is 
concerned, but to which she is not a party, as to be in- 
competent as a witness therein;*° however, she may 
be disqualified by reason of some direct interest in 
Likewise, the widower of de- 
ceased, if he be directly interested in the event, is in- 
competent in a suit involving the estate of his de- 


the event of the suit.41 


ness as to the undue influence exert- 
ed over the testatrix. Ekern v. Erick- 
son, 157 N.W. 1062, 37 S.D. 300. 


{h] In Texas (1) a husband or 
wife is not disqualified as a witness 
unless he or she is a necessary, prop- 
er, or actual party even though the 
other spouse is a party to the suit. 
Mitchell v. Deane, (Commn.App.) 10 
S.W.(2d) 717 [aff (Civ.App.) 294 S.W. 
347]; Kennedy’s Estate v. Richard- 
son, (Civ.App.) 41 S.W.(2d) 95; Ap- 
plegate v. McFadin, (Civ.App.) 20 S. 
W.(2d) 396; Eddie v. Tinnin, 26 S.W. 
732, 7 Tex.Civ.App. 371. (2) However, 
where the subject matter of the ac- 
tion is community property or the ac- 
tion is by one spouse on behalf of the 
comniunity, the spouse not an actual 
party is incompetent because he or 
she is a real party to the suit, repre- 
sented by the actual party thereto. 
Simpson vy. Brotherton, 62 Tex. 170; 
Pellum vy. Fleming, (Civ.App.) 283 S. 
W. 531 [error refused 287 S.W. 492, 
116 Tex. 130]; Shelton v.. Shelton, 
(Civ.App.) 281 S.W. 331; Woodward 
v. Brown, (Civ.App.) 252 S.W. 337; 
Tannehill vy. Tannehill, (Civ.App.) 171 
S.W. 1050; Wells v. Hobbs, 122 S.W. 
454.067 Tex.Civ. App. 875; Whitfield 
VA Diffie, (Civ.App.) 105 S.W. 324; Pad- 
dock v. Lewis, 35 S.W. 320, 13 Tex. 
Civ.App. 265. (3) Formerly it was 
held in some cases that the wife or 
husband of a party was disqualified 
by reason of the relationship. Skeet- 
ers v. Hodges, (Civ.App.) 270 ee 
ook pene v. Hicks, (Civ.App.) 26 S 

54 


[i]. In Washington (1) the wife of 
a party suing to acquire property 
which, if acquired, will belong to the 
community is disqualified for interest 
in a suit against an administrator or 
executor. Andrews v. Andrews, 199 
P. 981, 116 Wash. 513. (2) Likewise, 
if the suit is to acquire money for 
services involving the community in- 
terest, the spouse of plaintiff is in- 
competent. Whitney v. Priest, 66 P. 
108, 26 Wash. 48. (3) Where the 
transaction with Laan relates to 
the sole and separate estate of one 
spouse, the other can testify in behalf 
of the one suing with reference to his 
or her conversations and transactions 
with deceased. Griffin v. Lear, 2i2 P. 
271, 123 Wash. 191; Showalter v. 
Spangle, 160 P. 1042, 93 Wash. 326. 


39. Widow’s disclosure of confi- 


dential communications see infra § 
531. 
40. Ala.—Dent v. Foy, 98 So. 390, 


210 Ala. 475; Landers v. Hayes, 72 So. 
106, 196 Ala. 533. 

Ga.—Adams’ Ex’rs v. Jones’ Adm’r, 
39 Ga. 479. 

1ll.— Mires v. Laubenheimer, 111i N. 
EB. 106, 271 Ill. 296; Galbraith v. Mc- 
Lain, 84 Ill. 379; Robnett v. Robnett, 
43 Ill.App. 191. 

Ind.—Taylor v. Winsted, 129 N.E. 
259, 75 Ind.App. 511; Orndorf v. Jef- 
fries, 91 N.E. 608, 46 Ind.App. 254 


Iowa.—In re Murray’s Estate, 124 
N.W. 193, 145 Iowa 81; Pratt v. Dela- 
van, 17 Iowa 307; Romans v. Hay’s 
Adm’r, 12 Iowa 270. 


WITNESSES 


A widow is | ceased wife.4? 


Ky.—Johnson’s Adm’r y. Pigg, 47 
S.W.(2d) 63, 242 Ky. 631; Crafton v. 
Inge, 98 S.W. 325, 124 Ky. 89, 30 Ky.L. 
313; Booth v. Vanarsdale, 9 Bush 717. 


Me.—Walker v. Sanborn, 46 Me. 470. 


Mass.—Litchfield v. Merritt, 102 
Mass. 520. 
Mo.—Lynn vy. Hockaday, 61 S.W. 


885, 162 Mo. 111, 85 Am.S.R. 480. 


Ohio.—Keyes v. Gore, 42 Ohio St. 
211; Woodbury v. Bollmeyer, 20 Ohio 
CiniCtin.S.5 118: 


Pa.—Dicken v. Winters, 32 A. 289, 
169 Pa. 126; Robb’s Appeal, 98 Pa. 
501; Iulmer’s Estate, 3 Pa.Dist. 457; 
Miller v. Miller, 1 Pa.Dist. 95. 


S.C.—Blohme v. Lynch, 2 8.E. 136, 
26 S.C. 300. Alles TERNR ON 


Wis.—Glander v. Glander: 166 N.W. 
446, 167 Wis. 12. 


41. Ala.—Loring v. Grummon, 57 
So. 819, 176 Ala. 240; McDonald v. 
Harris, 31 So. 548, 131 Ala. 359. 


Colo.—Stratton v. Rice, 181 P. 529, 
66 Colo. 407. 


Ga.—Hale v. Hale, 129 S.E. 445, 34 
Ga.App. 314. 


Ill.— Baker y. Baker, 
202 Til. 595. 


Ky.—Lawson’s Adm’r v. Branden- 
burg, 41 S.W.(2d) 201, 240 Ky 68; 
Melton’s Adm’x v. Melton’s Adm’r, 28 
S.W.(2d) 35, 234 Ky. 353; Louisville 
& N. R. Co. v. Hyde’s Adm’r, 297 S.W. 
814, 221 Ky. 39; Buerk v. Buerk’s 
Adm’r, 291 S.W. 710, 218 Ky. 495. 


Minn.—-Stapf v. Wobbrock, 214 N. 
W. 49, 171 Minn. 358; State v. District 
Court of Pennington County, Four- 
teenth Judicial Dist., 172 N.W. 311, 
142 Minn. 420. 


N.J.—Vigne v. Vigne, 130 A. 816, 98 
N.J.Eq. 274. 


Pa.—Brown v. Marmaduke, 
1021, 248 Pa. 252. 


Tenn.—Wisener & Brown v. Maupin, 
2 Baxt. 342. 


Wash.—Brown v. Davis, 167 P. 1095, 
98 Wash. 442. 


[a] Alleged widow seeking to es- 
tablish a common-law marriage 
whereby she would gain considerable 
money and property is an “interested 
party’’ within a statute excluding tes- 
timony regarding transaction or com- 
munication with deceased. Catlett v. 
Chestnut, 146 So. 241, 107 Fla. 498. 


[b] Widow joined in conveyance. 
—In an action brought by the heirs 
of a deceased grantor to set aside a 
conveyance made by him, his widow, 
who, as his wife, joined in the convey- 
ance, is a person interested in the 
event of the action, and therefore in- 
competent to testify to personal 
transactions or communications be- 
tween herself and the deceased. San- 
ford v. Ellithorp, 95 N.Y. 48 [aft 14 
N.Y.Wkly.Dig. 154]. 


42. Dennis v. Brown, 216 P. 977, 
62 Cal.App. 439; Morris v. Shaw, 160 
S.E. 820, 44 Ga.App. 222; Machnofsky 


67 N.E. 410, 


93 A. 


[§ 327] dd. Heirs.4# 
such an interest in the result of an action by which 
the decedent’s estate may be increased or diminished 
as may render him incompetent to testify therein ;** 
but the mere fact that one is an heir of a decedent 
whose property is involved does not render him in- 
competent where the result of the suit will not direct- 
ly affect him.*® A remote relative of a decedent who 


[§§ 326-327 


An heir of a decedent has 


v. Smith, 101 Pa.Super. 578. 
43. Heir wito is: 
Party see supra §§ 291-317. 


Surviving party to contract or cause 
of action see infra §§ 350-366. 


44. U.S.—Randall vs Phillips, 
i. CasiNo, (iisoo bso Mason 378. 


Colo.—Conner v. Root, We Pi 3,90 
Colo. 183. 


Ill.—Hartrick vy. Hartrick, 112 N.E. 
364, 272 Ill. 613. 


Iowa.—Woodbury -v. Henning, 
N.W. 912, 148 Iowa 23; Creveling v. 
Brown, 125 N.W. 807, 147 Iowa 453 
Cushman v. Blakesly, 3 Greene 542. 


Ky.—Lawson’s Adm’r v. Brarden- 
burg, 41 S.W.(2d) 201, 240 Ky. 68; 
Melton’s Adm’x v. Melton’s Adm’r, 28 
S.W.(2d) 35, 234 Ky. 353; Parkey v. 
Brock, 299 S.W. 1061, 222 Ky. 34; Cws- 
ley v. Boles’ Adm’r, 99 S.W. 1157, 124 
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Ky. 775, 30 Ky. L: 1016;- Manion’s 
Adm’r vy. Lambert’s Adm’x, 10 Bush 
295. 


Mich.—Penny v. Croul, 49 N.W. 311, 
87 Mich. 15, 13 L.R.A. 83. 


Minn.—Dougherty v. Garrick, 239 
N.W. 1538, 184 Minn. 436, 77 A.L.R. 
1286; Stapf v. Wobbrock, 214 N.W. 
49, 171 Minn. 358. 


Mo.—Warfield v. 
541. 


Neb.—Broeker v. Day, 246 N.W. 490, 
124 Neb. 316. 


N.Y.—Holcomb v. Holcomb: 9D aNwe 
316, 18 N.Y.Wkly.Dig. 551 [rev 30 
Hun 220,17 N.Y.Wkly.Dig. 226]; Rich- 
ards v. Crocker, 20 N.Y.S. 954 [aff 37 
N.E. 827, 143 N.Y. 6381]. 


N.C.—Donoho v. Wachovia Bank & 
Trust Co., 153 S.B. 451, 198 N.C. 765. 


Pa.—Dunshee v. Dunshee, 90 A. 362, 
243 Pa. 599; Keener v. Zartman, 22 
A. 889, 144 Pa. 179; Mackrell v. Wolf, 
104 Pa. 421. 


S.D.—In re Barrett’s Estate, 
N.W. 167, 48 S.D. 302 


Tex. — infopeticnal Prayelers 
Ass’n v. Bettis, (Civ.App.) 3 S.W.(2d) 
478 [rev 35 S.W.(2d) 1040, 120 Tex. 
67]; Butler v. Duffey, (Civ. App.) 288 
S.W. 598; Smith’s Heirs v. Hirsch, 
(Civ. App.) 197 S.W. 754 [error re- 
fused]. 


W.Va.—Kerr v. Lunsford, 8 S.E. 
493, 32 W.Va. 659, 2 LRA. 668. 


45. Ala—Edison v. McDaniel, 114 
So. 204, 216 Ala. 610; Snellgrove vy. 
Evans, 51 So. 560, 165 Ala. 322. 


Fla.—Madison v. Robinson, 11€ So. 
31,995 Marsad. 


Iowa.—McGinnis v. McGinnis, 139 
N.W. 466, 159 Iowa 394; Muir v. Mil- 
ler, 47 N.W. 1011, 48¢N.W. 1032, 82 
Iowa 700. 


Ky.—Sutton v. Russell’s Ex’r, 33 S. 
W.(2d) 629, 236 Ky. 535; Noel’s Adm’r 
v. Wilson, 153 S.W. 978, 152 Ky. 668. 


Minn.—Pabst v. Ferch, 147 N.w. 
714, 126 Minn. 58, L.R.A.1915E 882. 


Hume, 91 Mo.App. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 3827-328] 


will participate in his estate only after the death 
of numerous nearer relatives is not so interested as 
to be incompetent as a witness in litigation concern- 
ing the estate;#® nor is a witness so interested as to 


be disqualified merely because, as 


party to the suit, he may ultimately share in the 
property to which the suit relates.** 
statute excludes only parties, an heir who is not a 
party is, of course, competent,*® and in an action in- 
stituted or defended by an administrator, heirs in- 
terested in the estate are competent witnesses on his 
behalf where the statute makes interested persons 
competent with only the limitation that a claimant 
against an estate may not prove his claim by his own 
oath if objected to by the administrator or execu- 


N.Y.—Hobart v. Hobart, 62 N.Y. 80; 
In re Snowden’s Estate, 252 N.Y.S. 
485, 140 Misc. 870 [mod 257 N.Y.S. 
389, 2385 App.Div. 862]. 


Pa.—In re Hanna’s Estate, 81 Pa. 
Super. 159. 


S.D.—In re Hornstra’s Estate, 
N.W. 740, 55 S.D. 513. 


Utah.—Mower v. Mower, 228 P. 911, 
64 Utah 260. 


Wash.—Kilbourne v. Kilbourne, 287 
P. 41, 156 Wash. 439. 


[a] Family settlement.—Brothers 
of claimant’s decedent are not incom- 
petent to prove a family settlement 
whereby they had waived their claim 
in their father’s estate. Since they 
would neither gain nor lose as a re- 
sult of the decree, they had no finan- 
cial interest in the controversy and 
the interest which will disqualify a 
witness must be in the result of the 
particular suit. In re Hanna’s HEs- 
tate, 81 Pa.Super. 159. 


{b] Where estate is insolvent an 
heir is competent. Lathrop v. Hop- 
kins, 29 Hun (N.Y.) 608; Gidney v. 
Logan, 79 N.C. 214. 


{e] Not testifying “for himself.”— 
(1) Notwithstanding the provision of 
Civ. Code Prac. § 606 subs 2, prohibit- 
ing one from testifying “for himself” 
as to any transaction with a decedent, 
etc., in an administrator’s action on a 
note executed to decedent by an heir, 
other heirs, whose evidence went only 
to reduce the amount they would 
themselves have received, could tes- 
tify for defendant. Noel’s Adm’r v. 
Wilson, 153 S.W. 978, 152 Ky. 668. 
(2) In a suit to establish a disputed 
boundary line, defendant should be 
permitted to show by the testimony 
of her sons that her husband, since 
deceased, claimed to the extent of the 
boundary shown by his deed which 
embraced the land in controversy, for 
although defendant was incompetent 
to so testify under the statute, pre- 
cluding a person from testifying for 
himself, defendant’s sons were not 
so disqualified, as they were not tes- 
tifying for themselves, and the court 
erred in exciuding their testimony. 
Stacy v. Alexander, 136 S.W. 150, 143 
Ky. 152. 

[d] Husband of heir is competent. 
Freeman v. Freeman, 62 Ill. 189. 

Husband and wife generally see su- 
pra § 325. 

46. In re Hanley, 44 Hun 559, 9 N. 
Y.St. 76; Schaeffer’s Adm’r v. Geary’s 
Heirs, 3 Pa.Dist. 418. 

47. Ala.—Harraway v. Harraway, 
34 So. 836, 136 Ala. 499. 

Ill. Boyd v. Boyd, 45 N.E. 118, 163 
TI 611. 

Ky.—Hicks v. Oak’s Adm’r, 24 S.W. 
(2d) 917, 233 Ky. 27 [cit Cyc]. 
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WITNESSES 


tor.48% 


heir to a living 
Where the 


for whose estate 


incompetent for 
risdictions they 


Minn.—-McEleney v. Donovan, 138 
N.W. 306, 119 Minn. 294 [quot Cyc]. 


N.Y.—Matter of Sproule, 87 N.Y.S. 
432, 42 Misc. 448, 4 Mills Surr. 165. 


Tex.—Watson v. Watson, (Civ. 
App.) 229 S.W. 899. 


48. Graham v. Plotner, 151 N.E. 
735, 87 Ind.App. 462; Sullivan v. Sul- 
livan, 32 N.E. 1132, 6 Ind.App. 65 [foll 
Lewis v. Buskirk, 42 N.H. 1118, 14 
Ind.App. 439]; Roland v. Griffiths, 4 
Ohio Dec. (Reprint) 287, 1 Clev.L.Rep. 
211, 7 Clev.L.Ree: 115; Hughlett v. 
Conner, 12 Heisk. (Tenn.) 83. 


48144. Byers v. Thompson, 66 Ill. 
421; Patterson v. Collar, 34 Ill.App. 
632 [aff 27 -N.E. 604, 1387 Ill. 4031]; 
Douglass’ Estate v. Fullerton, 7 Ill. 
App. 102. 


49. Kan.—McCartney v. Spencer, 
26 Kan. 62. 


Ky.—Walker v. Bennett, 273 S.W. 
548, 209 Ky. 675. 


Me.—Burrill v. Giles, 109 A. 390, 119 
Me. 111. 


Md.—Schaefer v. Spear, 129 A. 898, 
ice Md. 620; Bantz v. Bantz, 52 Md. 
686. 


Mo.—Miller v. Smith, 275 S.W. 769, 
306 Mo. 1. 


N.Y.—Weston v. Hatch, 6 How.Pr. 
443. 


Ohio.—Roland v. Griffiths, 4 Ohio 
Dec. (Reprint) 287, 1 Clev.L.Rep. 211, 
1 Clev.EARec 1115; 


Pa.—Gerz v. Weber, 25 A. 82, 151 
Pa. 396; Sayers’ Estate, 8 Pa.Co. 32. 


[a] Legatee who received only 
nominal sum by the will is not incom- 
petent, as interested in the result, to 
testify for plaintiff in an action by an 
administrator as to a conversation 
with deceased, the estate being, be- 
yond all reasonable doubt, sufficient 
to discharge all legacies, although the 
action result adversely to plaintiff. 
Erwin v. Fillenwarth, 137 N.W. 502, 
160 Iowa 210. 


[b] In a proceeding to sell land 
for division among joint owners, the 
fact that a witness was a legatee 
under the will from which the parties 
derived title does not establish that 
he is interested and therefore incom- 
petent to prove the facts alleged in 
the petition. McQueen y. Grigsby, 
44 So. 961, 152 Ala. 656. ; 


50. Orndorf v. Jeffries, 91 N.E. 608, 
46 Ind.App. 254; Bringham v. Gott, 
3 Nias, 618, 51 Eoin 636; Brown v. 
Marmaduke, #3 A. 1021, 248 Pa. 252. 


51. Lamb’s Est., 11 Pa.Dist. 243; 
Marschall’s Estate, 8 Pa.Dist. 313. 


52. Disbrow’s Hstate, 24 N.W. 624, 
58 Mich. 96; Wheeler v. Towns, 43 N. 
H. 56; Rutherford v. Robbins, (Tex. 
Civ.App.) 294 S.W. 265 [rev on other 
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[§ 328] ee. Legatees and Devisees. The fact that 
a witness is also a legatee or devisee of deceased 
will not necessarily disqualify him for interest where 
the will is not involved in the suit,*® unless the de- 
mand against the estate could affect the interest of 
the legatee or devisee.°° 


The devisees of a widow, 
a claim is presented against the es- 


tate of her deceased husband, have been held incom- 
petent to testify on behalf of such claim.°* 
contest or will construction suits it is the rule in 
some jurisdictions that devisees or legatees are not 


In will 


interest.°2 However, in other ju- 
are disqualified for interest,®°* pro- 


grounds (Commn.App.) 298 S.W. 549]; 
Ferrell v. May, (Tex.Civ.App.) 262 S. 
W. 802; Byrnes v. Curtin, (Tex.Civ. 
App.) 208 S.W. 405 [dism by agree- 
ment]; Schnable v. Henderson, (Tex. 
Civ.App.) 152 S.W. 231; Wolf v. Wil- 
helm, (Tex.Civ.App.) 146 S.W. 216. 


[a] Reason for rule.—A legatee’s 
interest “is remote and contingent,”* 
for “the debts must first be paid, and 
these may consume the whole estate.” 
Disbrow’s Estate, 24 N.W. 624. 58 
Mich. 96, 100. 


53. Iowa.—In re Martin’s Will, 142 
N.W. 74, 166 Iowa 233; In re Rehard’s 
Hstate, 143 N.W. 1106, 163 Iowa 310. 


Ky.—Doyle vy. Schafer, 14 S.W.(24) 
413, 228 Ky. 83; Swinebroad v. Bright, 
76 S.W. 365, 116 Ky. 514, 25 Ky.L. 742 
[rev (3 5S.W. 1031, 924° Ky. Diy 22535 
Bright’s Ex’rs v. Bright’s Legatees, 
99 S.W.. 901,.30 Ky... 834. 


Minn.—In re Bannon’'s Will, 162 N. 
W. 515, 136 Minn. 408; In re Christen- 
son’s Hstate, 150 N.W. 213, 128 Minn. 
Sear wig aab ent 1214, Ann.Cas.1916D 


N.Y.—In re Dunham’s Will, 24 N. 
E. 932, 121 N.Y. 575; In re Eysaman’s 
Will, 20 Ni 6135-1189 Nwv ss G2n See 
A. 599; Loder v. Whelpley, 18 N.E. 874, 
111 N.Y. 239, 16 N. Y.Civ.Proe. 89; In re 
Bossom’s Will, 186 N.Y.S. 782, 195 
App.Div. 339; In re Jeffrey’s Will, 114 
N.Y.S. 667, 129 App.Div. 791; Pringle 
v. Burroughs, 91 N.Y.S. 750, 100 App. 
Div. 366 [aff 78 N.E. 150, 185 N.Y. 375, 
37 N.Y.Civ.Proc. 228, 7 Ann.Cas. 264]; 
In re Lasak’s Will, 10 N.Y.S. 80, 56 
Hun 647 [aff 30 N.E. 112, 131 N.Y. 624, 
4 Silv.A. 56]; Lee v. Dill, 39 Barb. 
516, 16 Abb. Pr.’ 92° [aff 41 INVYs6moy: 
Cadmus v. Oakley, 3 Dem.Surr. 324, 1 
How.Pr.N.S. 261; Matter of Burke, 
5 Redf.Surr. 369. 


Ohio.—Compare Miller v. Miller, 34 
Ohio Cir.Ct. 48. But see Wilson v. 
Wilson, 7 Ohio N.P.N.S. 435 (holding 
that a plaintiff in a will contest, al- 
though a devisee under the will, is a 
competent witness to testify to acts 
of the testator). 


Okl.—In re Creger’s Estate, 274 P. 
30,135 Okl. 77, 62) ALL.R. 690. 


S.D.—Ekern v. Erickson, 157 N.W. 
1062, 37 S.D. 300. 


[a] Attorney is not legatee under a 
will providing for payment for his 
services and he is not incompetent 
because of interest to testify to deliv- 
ery of a deed to the testatrix, since 
the law requires the payment of such 
debts anyway. Buckley y. Ebendorf, 
216 N.W. 20, 204 Iowa 896. 


[b] Where legatee accepted from 
another legatee sum equal to a legacy 
given her, together with an additional 
sum, in consideration of which she 
agreed not to contest the will or assist 
others to do so and other heirs con- 
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vided the interest is real and beneficial and not mere- 
ly nominal.®4 Furthermore, beneficiaries under a 
prior will are incompetent to testify to personal 
transactions with decedent in a proceeding involving 
the second will;®® however, in proceedings to con- 
test a second will a legatee under both wills who has 
released his interest under the first, which was great- 
er than under the second, is competent to testify to 
personal transactions with deceased.°® A benefici- 
ary under a will claimed to have been executed subse- 
quent to that sought to be probated is not “interest- 
ed in the event” of the probate so as to be incom- 
petent.®7 


[§ 329] ff. Trustees and Cestuis Que Trust. A 
trustee who has no direct personal interest in a suit 
by or against the estate of a decedent is not general- 
ly rendered incompetent because of his status as trus- 
tee.°8 It has been held, however, that the trustee of 
a bankrupt cannot testify concerning transactions be- 
tween him in his representative capacity and a per- 
son since deceased if the trustee’s rights in his repre- 


tested the will, making her a defend- | therein. 


ant, and she was called as a witness 
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Matter of Palmer’s Will, 5 
N.Y.S. 2138, 1 Silv.Sup. 2365. 


wh 
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sentative capacity would be affected thereby,°® or if 
the estate which he represents would or might be sub- 
stantially involved or affected by the litigation.®? 
Although under some statutes a trustee is held to 
be a competent witness in all matters concerning the 
trust estate,“ still it is generally held that, where 
a trustee has an individual or personal interest, he is 
incompetent to testify against the estate of a dece- 
dent,*? provided he will gain or lose by the judg- 
ment in the case.®* <A cestui que trust®* or one at- 
tempting to impress a constructive trusteeship on 
another®® is incompetent to testify to a transaction 
with a deceased person where his interest would be 
directly affected by the result, but he is not incompe- 
tent where he has no direct interest in the litiga- 
tion.®® 3 


[§ 330] gg. Mortgagor and Mortgagee. A party 
to a mortgage which is in any way concerned in an 
action or proceeding is incompetent as a witness 
therein where it is possible that his rights or habil- 
ities may be affected by the result,®* but not other- 


435 (aff 129 N.E. 646, 230 N.Y. 176)]. 
U.S.—Bromley v. Smith, 4 F. 


for complainants therein, it being to 
her interest to have the will set aside 
as she would take more as heir than 
the sum received by her, she was in- 
competent to testify for complainants. 
Dougherty v. Gaffney, 88 N.E. 150, 
239 Ill. 640. 


54. Harper v. Harper, 1 Thomps. 
& C. (N.Y.) 351; In re Campbell's 
Will, 136 N.Y.S. 1086. 


[a] Right of nomination.—A de- 
vise to one drawing a will of the right 
of nomination to beds endowed in 
various hospitals is not a bequest of 
such beneficial interest as to exclude 
the devisee from testifying on a con- 
test. In re Campbell’s Will, 136 N.Y. 
S. 1086. 


55. In re Jeffrey’s Will, 114 N.Y. 
S. 667, 129 App.Div. 791; Hathaway v. 
Hathaway, 91 N.C. 139. 


56. In re Kindberg’s Will, 100 N. 
789, 20% Noy. .220° 


57. In re Hennessey’s Will, 141 N. 
ViSy 736, 157 “App: Div. 136. 


58. Cromwell v. Horton, 10 So. 358, 
94 Ala. 647; Swinton v. Cuffman, 213 
S.W. 409, 139 Ark. 121; In re Novak’s 
Estate, 193 N.W. 1000, 181 Wis. 16. 


[a] Reason for rule.—There is no 
reason why a trustee has any great- 
er interest than has an executor in the 
outcome of proceedings for the pro- 
bate of a will. He takes nothing un- 
der the will, and he will neither gain 
nor lose by the result of the proceed- 
ings. Any compensation that may ac- 
crue to him will not come as a gift 
but as a quid pro quo for services ren- 
dered. In re Novak’s Estate, 193 N. 
W. 1000, 181 Wis. 16. 


[b] Naked trustee.—One to whom 
deceased delivered a deed in escrow 
was a naked trustee, not incompetent 
to testify in regard thereto. Noble v. 
Hunter, 162 N.W. 294, 195 Mich. 713. 


[c] In action not involving fund, 
a trustee of a particular fund is a 
competent witness in an action by 
the executor or administrator. Crom- 
well v. Horton, 10 So. 358, 94 Ala. 647. 


[ad] One whom court has appointed 
‘trustee to carry out the provisions of 
a will has not such an interest in a 
proceeding to revoke the probate as 
will disqualify him from testifying 


59. Morgan v..Moore’s' Ex’x, 255 S. 
W. 540, 200 Ky. 684. 


60. Morgan v. Moore’s Ex’x, supra. 


61. In re Schuster’s Hstate, 281 P. 
38, 35 Ariz. 457. 


62. In re Klinzner’s Will, 130 N.Y. 
S. 1059, 71 Mise. 620, 8 Mills Surr. 
112; Brothers v. Mitchell, 27 A. 760, 
157 Pa. 484; In re Novak’s Hstate, 193 
N.W. 1000, 181 Wis. 16. See Dowland 
v. Staley, 201 Ill.App. 6. 


[a] Transaction between trustee 
and deceased.—In an action by the 
beneficiaries of a trust fund against 
the surviving members of a firm which 
was alleged to have purchased land 
from the trustee with knowledge of 
its trust character, the trustee is 
prima facie incompetent as a witness 
for plaintiffs to affect the partnership 
with notice of the trust, by means of 
a transaction or communication be- 
tween himself and a deceased member 
of the partnership because he is clear- 
ly interested in the suit. Morgan vy. 
Harrold, 13:S.Bb. 710, 87 Ga. 382. 


63. Hanson v. First Nat. Bank, 116 
So. 127, 217 Ala. 426. 


[a] Quantum of estate not in- 
voived.—If a trustee did have a 
pecuniary interest in the suit, this 
does not disqualify him as a witness 
in a suit for construction of a will 
involving merely conflicting claims of 
beneficiaries and not the quantum of 
the estate. Hanson v. First Nat. 
Bank,,116 So. 127, 217 Ala. 4216. 


64 Johnston v. Coney, 48 S.E. 373, 
120 Ga. 767; Gabbett v. Sparks, 60 Ga. 
582; Sweesy v. Hoy, 246 Ill.App. 442; 
Bronx County Trust Co. v. O’Connor, 
230 N.Y.S. 226, 132 Misc. 294 [rev on 
other grounds 234 N.Y.S. 414, 226 App. 
Pee (até 173, NEE 858,254 3 IN: Ya 


[a] In suit by assignee in bank- 
ruptcy against the estate of one de- 
ceased, a member of the bankrupt firm 
cannot testify for plaintiff. Zeh’s Es- 
viate; 13 Phila.e Cea: 272: : 


65. Harris v. Chicago Title & Trust 
Co., 251 Ill.App. 240 [aff 170 N.H. 285, 
338 Ill. 245]; Coker v. Lewis, 99 So. 
561, 1385 Miss. 118. 


66. In re Wentworth, 181 N.Y.S. 
442, 190 App.Div. 829 [aff 181 N.Y.S. 


67. 
Cas.No. 1,922, 2 Biss. 511. 


Ala.—Jernigan v. Gibbs, 89 So. 196, 
206 Ala. 93; McWhorter v. Tyson, 83 
So. 330, 208 Ala. 509; Junkins v. Love- 
lace, 72 Ala. 303. 


Tll.—Plain v. Roth, 107 Ill. 588; 
Barton v. Hayden, 199 Ill.App. 37; 
Elwell v. Hicks, 180 Ill.App. 554. 


Neb.—Ransom v. Schmela, 12 N.W, 
926, 13 Neb. 73. : 


N.H.—Little v. Riley, 43 N.H. 109. 


N.Y.—Luetchford v. Lord, 30 N.E. 
859, 182 N.Y. 465; Squiresv. Greene, 56 
N.Y.S. 551, 38 App.Div. 431; Gardner 
v. Cohen, 52 N.Y.S. 461, 31 App.Div. 
625, 28 N.Y.Civ.Proc. 66; Smith v. 
Hathorn, 25 Hun 159 [rev on other 
grounds 88 N.Y. 211]. 


[a] Mlustrations—(1) On a bill 
against the heir of a mortgagor to 
foreclose the mortgage, which was as- 
signed to plaintiff with the notes se- 
cured thereby, without recourse, after 
the death of the mortgagor, whose es- 
tate was insolvent, the mortgagee, be- 
ing liable on his implied warranty 
that the face value of the note was 
actually due, could not testify as to 
why certain payments made by the 
mortgagor were not applied on the 
mortgage debt, as, according to de- 
fendant’s claim, they should have 
been. Plain v. Roth, 107 Ill. 588. (2) 
A mortgagor is not a competent wit- 
ness in favor of his grantee with re- 
spect to alleged payments on the 
mortgage debt to the mortgagee’s de- 
ceased agent, although the payments 
occurred long after he had conveyed 
his interest in the land, as he still 
remained liable for the mortgage debt, 
and in making the payments was act- 
ing for himself. Jernigan v. Gibbs, 89 
So. 196, 206 Ala. 93. (3) Notwith- 
standing 1 Rev. St. p 663 §§ 16, 17, 
providing that mortgages on land 
executed in consideration of money 
won at betting, or gaming, shall be 
void as to the mortgagees, and shall 
inure to the sole benefit of such per- 
son as would have been entitled to 
the mortgaged property if the mort- 
gagor had died immediately on the 
execution of the mortgage, in an ac- 
tion by the assignee of a deceased 
mortgagee to foreclose a mortgage 
the mortgagor has such an interest in 
the result as to preclude him, under 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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wise.*8 A junior mortgagee is so interested in the 
result of an action to foreclose a senior mortgage as 
to be incompetent,®® but a senior mortgagee is com- 
petent in a suit to foreclose a junior mortgage."° 


[§ 331] hh. Principal and Surety or Guarantor. 
A surety who is direetly interested in the result of a 
suit is incompetent to testify as to transactions with 
deeedent.‘+ Furthermore, a surety on the bond of 
an exceutor or administrator is interested in the re- 
sult of an accounting by his principal and cannot tes- 
tify therein;7? a surety on a prosecution bond is 
interested, and cannot testify against defendants as 
to a personal transaction with a decedent;** and a 
surety on a guardian’s bond is incompetent in a suit 
by the wards to recover from another source money 
misappropriated by the guardian, as the success of 
plaintiffs will relieve him of liability to that ex- 
tent.*4 Where the widow and children of a deceas- 
ed execution defendant claim a homestead exemption 
in property levied on, and their claim is contested 
by the execution plaintiff, a surety of the debtor who 
is bound for the debt is incompetent because of his 
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interest.75 A person who has executed a forthcoming 
bond in a suit brought by an administrator for the 
recovery of specific property is incompetent for inter- 
est.7° In a suit for rent by the representatives of a 
deceased lessor against the sureties of the lessee, the 
lessee is so interested in the event as to be incompe- 
tent as a witness for his sureties.77 A person prima- 
rily liable on an obligation on which another is sued 
by an executor is a person interested in the event 
of the suit.78 However, where, in an action on a 
guaranty, the principal debtor was not made a par- 
ty, and no notice was given to him to defend the suit, 
nor did he undertake the defense, he was not inter- 
ested in the event in such sense as to be an incompe- 
tent witness.*® 


[§ 332] ii. Parties to Bills and Notes. A party to 
a bill or note concerned in an action 1s not competent 
where his rights or liabilities will be affected by the 
result ;8° but where he will not be so affected, the 
mere fact that he is a party to the instrument does 
not constitute such an interest as will disqualify 
him.§? : 


Code Civ. Proc. § 829, from testifying 
that the mortgage and bond were giv- 
en to secure the payment of money 
won at gaming, as the establishment 
of such contention would release him 
from personal liability on the bond to 
secure which the mortgage was given. 
Luetchford v. Lord, 30 N.E. 859, 132 
N.Y. 465. (4) Where mortgages were 
executed by different persons, and the 
proceeds of the premises are insuffi- 
cient to satisfy all, and the question 
of priorities affects the extent of the 
personal liability of one of the mort- 
gagors, he cannot testify to transac- 
tions with a previous holder of the 
mortgages, since deceased. Squire y. 
Greene, 56 N.Y.S. 551, 38 App.Div. 
431. (5) In a proceeding by an as- 
signee in bankruptcy for relief from 
a mortgage on the ground of usury, 
the mortgagors, although not parties, 


are not competent as _ witnesses. 
Bromley v. Smith, 4 F.Cas.No. 1,922, 
2 “Bisse 510. 


{b] Identification of property.— 
The fact that a chattel mortgage pro- 
vides that one of the mortgagees can 
identify the property does not render 
the mortgagee competent for that pur- 
pose in an action for conversion after 
the death of the mortgagor. Ladd v. 
Williams, 79 S.W. 511, 104 Mo.App. 
390. i 


68. Woodrow v. Blythe, 2 Del.Co. 
94; Townsend v. Riley, 46 N.H. 300. 
See Atlas Assur. Co., Limited, of Lon- 
don v. Kettles, 87 S.E. 1, 144 Ga. 306 
(holding that the fact that the obli- 
gor in a bond for title holds legal 
title to the insured property does not 
render him incompetent to testify 
that he informed the insurance agent, 
since deceased, that insured held only 
a bond for title). 


[a] MTllustrations.—(1) In an ac- 
tion between mortgagees to determine 
priority, the mortgagor is competent. 
Clinton Sav. Bank v. Grohe, 88 N.W. 
357, 115 Iowa'292; Clinton Sav. Bank 
v. Underhill, (Iowa) 84 N.W. 667. (2) 
In an action to remove a cloud on 
title, testimony of plaintiff’s grantor, 
who was also purchase-money mort- 
gagee, as to what took place when the 
conveyance to plaintiff and her de- 
ceased husband was made, was not 
incompetent, since the judgment could 
not legally affect the mortgage, nor 
would the judgment or record be legal 
evidence for or against him in an ac- 
tion involving the validity of the 


, 


‘ 


mortgage. Bishop v. Bishop, 201 N.Y. 
S) 256; 121 Mise. 509. 


69. Kerwood v. Hall, 193 N.Y.S. 
811, 201 App. Div. 89; Hadsall v. Scott, 
26 Hun (N.Y.) 617. 


70. Moffatt v. Hardin, 22 S.C. 9, 25. 


71. George v. Crim, 66 S.B. 526, 66 
W. Va. 421 (holding, in a suit by a 
surety who has paid a judgment for 
the debt to enforce the lien of the 
judgment against land of the principal 
debtor conveyed to the judgment 
ereditor and for contribution from 
his cosureties, that such cosureties, 
after the death of the principal debtor 
and the judgment creditor, are not 
competent withesses to prove the re- 
lation of suretyship under the statute 
relating to transactions with a dece- 
Gem: And see cases infra notes 72— 

6. 


ke Miller v. Montgomery, 78 N.Y 


a. 


73. Carson v. National Life Ins. 
Co7o88 US: 1455 P71 NG. 1355- Mic- 
Gowan v. Davenport, 47 S.E. 27, 134 
INKOS p21 


74 Crawford v. Parker, 
196, 96 Ga. 156. 


75. Keel v. Larkin, 72 Ala. 493. 


76. De Pue v. Steber, 108 S.E. 590, 
89 W.Va. 78, 


77. Grommes v. St. Paul Trust Co., 
eee 820, 147 Ill. 634, 37 Am.S.R. 


78. Cordingly v. Kennedy, 239 F. 
645, 152 C.C.A. 479. 


79. Wallace vy. Straus, 21 N.E. 66, 
113 N.Y. 238. 


80. Ala.—Carpenter v. Stiggins, 40 
So. 216, 146 Ala. 681; Frankfort De- 
posit Bank v. Caffee, 33 So. 152, 135 
Ala. 208; Hodges v. Denny, 5 So. 492, 
86 Ala. 226. 


Ga.—Thomas y. Close, 171 S.E. 268, 
177 Ga. 731; Campbell v. Walker, 92 
S.E. 545, 20 Ga.App. 88; Staton v. Ex- 
change Bank of Rome, 82 S.E. 784, 15 
Ga.App. 137. 


Ill. Keenan v. Blue, 88 N.E. 553, 
240 Ill. 177 [aff 130 I1].App. 312]; Har- 
ney v. McCann’s Hstate, 175 Ill.App. 
250; Bressler v. Baum, 42 I1]l.App. 190; 
Bevan v. Fitzsimmons, 40 I1l.App. 108; 
Morrison First Nat. Bank Vv. Bressler, 
38 Ill.App. 499. 


Ind.—Thornburg v. Allman, 35 N.E. 


23 S.E. 


2110, 8 IndApp..5s3k. 


lowa.—Farmers’ & Traders’ State 
Bank of Bonaparte v. First Nat. Bank, 
204 N.W. 404, 201 Iowa 73; McElroy 
aa ee 108 N.W. 119, 131 Lowa 


Kan.—Park v. Ensign, 63 P. 280, 10 
Kan.App. 173. 


Ky.—Cain v. Levy, 200 S.W. 326, 
L79 Ky. 32; Warren Deposit Bank v. 
Younglove, 66 S.W. 749, 112 Ky. 767, 
23 Ky.L. 1969, 67 S.W. 47, 23 Ky.L. 
2196; Hinkson v. Wigglesworth, 48 S. 
W. 1079, 20 Ky.L. 1161. 


N.H.—Benton v. Hopkins, 44 A. 391, 
68 N.H. 606. 


N.Y.—Wanegner v. Grimm, 62 N.E. 
569, 169 N.Y. 421; Church v. Howard, 
79 -N.Y. 415 [rev 17 Hun 5]; Munz av. 
Colvin, 54 N.Y.S. 781, 35 App.Div. 188. 


Pa.—Campbell v. Hunt, 60 Pa.Super. 
332; Strause v. Braunreuter, 8 Pa. 
Dist. 718. 


S.C.—Huntley v. Sullivan, 170 S.E. 
664, 170 S.C. 391. 


[a] Indorser.—(1) Inasuit by an 
executrix on notes one of which was 
indorsed by a third party, such party, 
offered by defendant to prove state- 
ments made to him and transactions 
had with him by deceased, was in- 
competent. Campbell v. Walker, 92 
S.E. 545, 20 Ga.App. 88. .(2) On trial 
of an issue made by a counter-affidavit 
to the foreclosure of a mortgage note 
payable ta a bank, an indorser sec- 
ondarily liable on the note was dis- 
qualified from testifying to any trans- 
actions or communications had with 
the deceased president of the bank 
with reference to payment of the note. 
Staton v. Exchange Bank of Rome, 
82 S.E. 784, 15 Ga.App. 187. (3) An 
indorser of a forged or usurious note, 
being a warrantor of the genuineness 
of the note, is a person directly in- 
terested in the event of the action 
thereon by a bona fide holder, disquali- 
fied as a witness to transactions with 
deceased holder. Oulvey v. Converse, 
167 N.BE. 245, 326 Til; 226. 


81. Ga.—Freeman y. Bigham, 65 
Ga. 580; Trust Co. of Georgia v. Cerf, 
168 S.E. 921, 46 Ga.App. 678; Sherman 
Vv. Stephens, 113 S.E. 567, 30 Ga. App. 
509; Masse v. Parrott, 114 S.B. 225, 
29 Ga. App. 109; Tugegle vy. Bank of 
pave Spring, 68 S.B. 1070, 8 Ga.App. 
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[§ 333] jj. Agent of Party.®? 


Tll—Oulvey v. Converse, 157 N.E. 
245, 326 Ill. 226; Sconce v. Henderson, 
102 Ill. 376; Combs v. Bradshaw, 6 
Tll.App. 115 [aff 102 Ill. 428]. 


Ind.—Lynam v. Buckner, 60 Ind. 
402; Bright Nat. Bank of Flora v. 
Hartman, 109 N.E. 846, 61 Ind.App. 
440. 


Iowa.—Fuller v. Lendrum, 12 N.W. 
340, 58 Iowa 353. 


Ky.—Adams v. Brown, 32 S.W. 282, 
17 Ky.L. 634. 


Md.—Schley v. Merritt, 37 Md. 352. 


N.H.—Proctor y. Blanchard, 72 A. 
210, 75 N.H. 186. 


N.Y.—Franklin v. Kidd, 114 N.E. 
839, 219 N.Y. 409; Nearpass v. Gilman, 
10 N.E. 894, 104 N.Y. 506, 25 N.Y.Wkly. 
Dig. 459; Spier v. McNaught, 105 N. 
Y.S. 1060, 121 App.Div. 330 [foll Wal- 
lace va Straus, 21° N.. 66, 223 N.Y. 
238]; Benjamin v. Ver Nooy, 55 N.Y. 
S: 796, 36 App.Div. 581, 29 N.Y.Civ. 
Proc. 120 [aff 61 N.E. 971, 168 N.Y. 
578, 10 N.Y.Ann.Cas. 333]; Crampton 
v. Foster, 51 N.Y.S. 8838, 29 App.Div. 
215; New York Nat. Exch. Bank v. 
Jones, 9 Daly 248. 


Pa.—Taylor’s Estate, 25 A. 1061, 154 
Pawlsoiels iu eA. Soo. 


W.Va.—Sayre v. Woodyard, 66 S.E. 
320, 66 W.Va. 288, 28 L.R.A.N.S. 388. 


[a] Survivor of one of two joint 
makers of a note is competent to 
prove transactions with his deceased 
comaker, unless it is to the interest 
of the witness to have his comaker 
held liable. Mattér of Congdon’s Es- 
tate, 48 N.Y.S. 871, 21 Misc. 568, 2 
Gibb.Surr. 287. 


[b] Husband.—In a suit by the 
payee’s executors against his wife 
alone on a note signed by the husband 
and wife, the husband, who was not 
sued, as he had filed a petition in bank- 
ruptcy and was about to be discharged 
from this and other debts, was com- 
petent to testify that he was the prin- 
cipal and his wife was only the sure- 
ty, and also as to transactions be- 
tween himself and the payee. Trust 
Co. of Georgia v. Cerf, 168 S.E. 921, 
46 Ga.App. 678. 


Husband ‘and wife generally sce 
Supra § 325. 


82. Cross references: 
Attorney see infra § 335. 
Partner see infra § 334. 


Whether agent of party is incom- 
petent as “original party to con- 
tract” see infra § 359. 


83. Ala.—Manegold v. Massachu- 
setts L. Ins. Co., 31 So. 86, 131 Ala. 
180. 


Ark.—People’s Sav. Bank v. Mc- 
Inturff, 227 S.W. 400, 147 Ark. 296. 


Iowa.—Chicago, R. I. & P. Ry. Co. 
v. McElhany, 165 N.W. 67, 182 Iowa 
1035; Stiles v. Beed, 130 N.W. 376, 151 
Iowa 86; Boeck v. Milke, 120 N.W. 120, 
141 Iowa 713. 


Ky.—Paducah Cooperage Co. v. 
Paducah Veneer, etc., Co., 121 S.W. 
986, 135 Ky. 53; Massey’s Adm’r vy. 


One who acted as 
an agent for another in a transaction with a person 
since deceased is, as a general rule, competent to tes- 
tify as to transactions or communications with de- 
cedent.83 An agent, being neither a party to, nor di- 
rectly interested in, the result of an action by or 
against his principal or a representative of his de- 
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Pike Consol. Coal Co., 116 S.W. 276; 
Cobb’s Adm’r v. Wolf, 29 S.W. 303, 
96 Ky. 418, 16 Ky.L. 591 [foll Parker’s 
Adm’r v. Cumberland Tel., etc., Co., 77 
S.W. 1109, 25 Ky.l. 1391]; Brooks v. 
Spain, 60 S.W. 184, 22 Ky.L. 1178; 
Fidelity, etc., Co. v. Goff’s: Ex’x, 30 
S.W. 626, 17 Ky.L. 214. 


Minn.—Haley v. Sharon Tp. Mut. 
Fire Ins. Co., 179 N.W. 895, 147 Minn. 
190; Ikenberry v. New York Life Ins. 
Co., 149 N.W. 292, 127 Minn. 215. 


N.C.—Phillips v. Interstate Land 
Co., 94 S.E. 12, 174 N.C. 542. 


Ohio.—Shaub v. Smith, 35 N.E. 503, 
50 Ohio St. 648; Parker v. Mutual 
Life Ins. Co. of New York, 156 N.E. 
231, 23 Ohio App. 535. 


Okl.—Chickasha Compress Co. v. 
Southern Burner Co., 14 P.(2d) 367, 
159 Okl. 107. 


Tex.—Saunder*Dx’ys v. Weekes, 
(Civ.App.) 55 S.W. 33. 


Va.—Goodell’s Ex’rs v. Gibbons, 22 
S.E. 504, 91 Va. 608. 


W.Va.—Brown vy. Click, 53 S.E. 16, 
59 W.Va. 172. 


[a] One of contracting agents 
dead.—Civ. Code Pract. § 606, pro- 
viding that no person shall testify for 
himself concerning statements of a 
person deceased at the time testimony 
is offered, does not prevent an agent 
from testifying for his principal as to 
transactions had by him as such agent 
through the agent of another, al- 
though the agent of the other person 
be dead at the time of the giving of 
such testimony, where it appears that 
the agent has no personal interest in 
the business of his principal. Paducah 
Cooperage Co. v. Paducah Veneer & 
Lumber Co., 121 S.W. 986, 185 Ky. 53. 


[b] Commission agent is not dis- 
qualified as a witness in an action by 
the heirs of deceased purchaser in- 
volving the validity of a mortgage 
given for stock, his interest in cash 


commissions on his sales not consti- | 


tuting “an interest in the subject of 
the action” under the statute. Koch v. 
Chicago Nat. Life Ins. Co., 219 N.W. 
478, 52 S.D. 601. 


84 Ala.—Davis v. Davis, 9 So. 736, 
93 Ala. 173; Garrett v. Trabue, 3 So. 
149, 82 Ala. 227. 


Colo.—King Shoe Co. v. Chittenden, 
66 P. 173, 16 Colo.App. 441. 


Fla.—Adams v. Board of Trustees 
of Internal Imp. Fund, 20 So. 266, 37 
Fla. 266. 


Ill.—Mahlstedt vy. Ideal Lighting 
Co., 193 Ill. App. 91 [aff 110 N.E. 795, 
271 Tl). 154, Ann.Cas.1917D 209]; Cook 
v. Curry, 192 Ill.App. 182; Wright v. 
Whitaker, 137 Ill.App. 598. 


Iowa.—Range v. Mutual Life Ins. 
Co. of New York, 249 N.W. 268; Stuts- 
man v. Crain, 170 N.W. 806; O’Neill v. 
Wilcox, 87 N.W. 742, 115 Iowa 15. 


Kan.—Hoard v. Jones, 237 P. 888, 
119 Kan. 138; Carroll v. Chipman, 57 
P. 979, 8 Kan.App. 820. 


Ky.—Powers v. Gatliff Coal Co., 14 
S.W.(2d) 216, 228 Ky. 5; Eversole v. 
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ceased principal, is competent as a witness therein.** 
However, where the agency is coupled with an inter- 
est in the event of the action, the agent will be dis- 
qualified as a witness.*° 
who has acted as an agent for a person since deceas- 
ed may, for that reason alone under certain circum- 
stances, be incompetent to testify as to transactions 


Under some statutes, one 


Chandler, 289 S.W. 215, 217 Ky. 148; 
Winston’s Adm’r v. Spinks, 173 S.W. 
753, 163 Ky. 251; Lyon’s Ex’x v. Logan 
County Bank’s Assignee, 78 S.W. 454, 
25 Ky.L. 1668. 


Mich.—De Mary v. Burtenshaw’s 
Estate, 91 N.W. 647, 131 Mich. 326. 


Minn.—Darwin y. Keigher, 47 N.W. 
314, 45 Minn. 64. 


Mo.—Samuel vy. Bartee, 53 Mo.App. 
587. “« 

N.Y.—Whitman v. Foley, 26 N.E. 
725, 125 N.Y 651; Nearpass v Gilman, 
10 N.E. 894, 104 N.Y. 506, 25 N.Y.Wkly. 
Dig. 459; Conley v. Powell Corpora- 
tion, 208 N.Y.S. 596, 212 App.Div. 324; 
Frank v. Witlin, 194 N.Y.S. 795, 201 
App.Div. 709; In re Van Denburgh, 
164 N.Y.S. 966, 178 App.Div. 237; Sav- 
ercool v. Wilsey, 39 N.Y.S. 413, 5 App. 
Div. 562; Porter v. Dunn, 16 N.Y.S. 
77, 61 Hun 310 [rev on other grounds 
30 N.BH. 122, 1381 N.Y. 314]; Poppen- 
husen v. Poppenhusen, 125 N.Y.S. 269, 
68 Misc. 548 [aff 133 N.Y.S. 887, 149 
App.Div. 307]; Kinnan v. Schaub, 176 
INSYCSS TL5¢ 


Okl1.—First Nat. Bank of El Reno v. 
Davidson-Case Lumber Co., 153 P. 836, 
52 Okl. 695. 


Pa.—In re Dillon’s Estate, 111 A. 
919, 269 Pa. 234; Lippincott’s Estate, 
31 Pittsb.Leg.J.N.S. 219. 


S.C.—Kean v. Landrum, 52 S.E. 421, 
72 S.C. 556; Sanders 3 Bagwell, 
15) S374; 1608S 2s 070,73 eS: Ce 1452 
pee el & Copeland v. Frazier, 11 S.C. 


Tenn.—Montague v. Thomason, 18 
S.W. 264, 91 Tenn. 168. 


Tex.—Lomax v. Marlow, (Civ.App.) 
38 S.W. 228. 


Va.—Scholz v. Standard Ace. Ins. 
Co., 134 S.E. 728, 145 Va. 694; Jeffer- 
son v. Gregory, 73 S.E. 452, 113 Va. 
615; New, York Mut, \io.. Ins) Cosve 
Oliver, 28 S.B. 594, 95 Va. 445 [foll 
Roanoke First Nat. Bank v. Speece, 
37 S.E. 843, 99 Va. 194]. 


Wis.—Lowry v. Lowry, 247 N.W. 
323, 248 N.W. 472, 211 Wis. 385; Hanf 
v. Northwestern Masonic Aid Assoc., 
45 N.W. 315, 76 Wis. 450. 


[a] Wife.—One who, as agent of 
her husband, contracted with deceased 
is not disqualified and may testify 
thereto for him. Kinnan vy. Schaub, 
176 N.Y.S. 715. 


85. Lyon County Nat. Bank v. 
Carsten Winter Estate, 242 N.Ww. 600, 
214 Iowa 533; Allen v. Jessup, (Mo.) 
192 S.W. 720. 


{a] When incompetent for inter- 
est.— “If the cause depends on the 
question, whether the agent has been 
guilty of some tortious act or some 
negligence in the course of executing 
the orders of his principal, and in re- 
spect of which he would be liable over 
to the principal, if the latter should 
fail in the action pending against 
him, the agent - is not a com- 
petent witness for his principal with- 
out a release.” Greenleaf Evid. [quot 
FS v. Battell’s Hx’r, 83) Ill. 317, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


e 
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or communications with him.®¢ 
[§ 334] kk. Partners.§? 


86. See cases infra this note. 


[a] In Georgia (1) under a statute 
providing that no agent of the surviv- 
ing or same party, at the time of the 
transaction testified about, shall be 
allowed to testify in favor of a sur- 
viving or sane party, under the cir- 
cumstances where the principal, a par- 
ty to the cause, could not testify; nor 
can a surviving party or agent testify 
in his own favor or in favor of a sur- 
viving or sane party, or to transac- 
tions or communications with a de- 
ceased or insane agent under the cir- 
cumstances where such witness would 
be incompetent if deceased agent had 
been the principal, an agent is dis- 
qualified to testify in behalf of his 
principal as to any transaction or 
communication between himself and 
the person with whom the transaction 
or communication was had, when that 
person is dead, and his legal represen- 
tative is a party to the suit on trial. 
Thomas v. Close, 171 S.E. 268; Sher- 
man v. Lane, 78 S.E. 1238, 139 Ga. 781, 
45 L.R.A.N.S. 785, Ann.Cas.1914B 821; 
Hendrick v. Daniel, 46 S.E. 438, 119 
Ga. 438; Thompson v. Ray, 17 S.E. 
903, 92 Ga. 540; McCamy v. Cavender, 
18 S.E. 415, 92 Ga. 254; Central R., 
etc., Co. of Georgia v. Papot, 59 Ga. 
842 [foll Southwestern R.- Co. v. 
Papot, 67 Ga. 675]; McIntyre v. Jones, 
88 S.E. 419, 17 Ga.App. 760. (2) If 
the agent did not act as such in the 
transaction as to which he testifies, 
he is competent. McCamy v. Caven- 
der, 18 S.E. 415, 92 Ga. 254; Hidell 
v. Funkhouser, 16 S.E. 79, 89 Ga. 532. 
(3) The agent of the deceased or in- 
competent party is competent. Jack- 
son y. Bennett, 26 S.E. 53, 98 Ga. 106. 
(4) <An agent is incompetent to tes- 
tify, against a deceased or insane par- 
ty to a transaction in favor of the 
surviving or sane party, only when he 
represented the surviving or sane par- 
ty alone. Whiddon v. Hall, 118 S.E. 
347, 155 Ga. 570. (5) One acting as 
agent for both parties in a transaction 
is a competent witness to testify in 
favor of the surviving party, or his 
agent, although both agent and his 
principal are dead. Christopher v. 
Mooty, 123 S.B. 19, 158 Ga. 315; Whid- 
don v. Hall, 118 S.E. 347, 155 Ga. 570. 
(6) The agent of a corporation may 
testify as a witness in a case to 
which the corporation is a party con- 
cerning transactions between him, in 
behalf of the corporation, and the per- 
son, since deceased, whose executor or 
administrator is the other party in the 
case. Holston v. Southern R. ‘Co., 
43 S.E. 29, 116 Ga. 656; Cody v. Gaines- 
ville First Nat. Bank, 30 S.E. 281, 103 
Ga. 789, 19 S.E. 831, 93 Ga. 127 [foll 
Maxwell v. Imperial Fertilizer Co., 29 
S.E. 597, 103 Ga. 108; Rosser v. Geor- 
gia Bac. eR, Con’ 29 S:EA171, clog) Ga. 
164; Ullman v. Brunswick Title Guar- 
amtee, etc., Co., 24 S.B. 409, 96 Ga. 
625]; Davis v. Virginia-Carolina 
Chemical Co., 121 S.E. 131, 31 Ga.App. 
500; Hines v. Snell, 107 S.E. 349, 27 
Ga.App. 92; Moore v. Citizens’ Bank 
of Ashburn, 94 S.E. 90, 21 Ga.App. 
183; Williams v. Empire Mut. An- 
nuity & Life Ins. Co., 68 S.E. 1082, 8 
Ga.App. 303. See also infra § 338 note 
22 [c]. (7) One who acted as agent 
for a borrower in procuring a loan is 
not thereby disqualified under the 
law of Georgia to testify as a witness 
for the lender as to transactions be- 
tween himself and the borrower relat- 
ing to the loan, in a suit to enforce 
payment against the borrower’s ex- 
ecutrix. British & American Mort- 
gage Co. v. Worrill, 168 F. 120. (8) 
One not representing the lender and 
who procures for another a loan of 
money is agent for the borrower. 


‘ 


The mere fact that a 
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witness is a partner of one of the parties does not 


Jackson v. Bennett, 26 S.E. 58, 98 Ga.;v. Kinney, 


106; Elder v. Hewitt, 126 S.E. 848, 33 
Ga.App, 410. (9) Witness held not to 
be an agent under the _ statute. 
Holmes vy. Maddox, 165 S.E. 92, 175 Ga. 
365; Hankinson v. Hankinson, 147 S. 
E. 106, 168 Ga. 156; Burke v. Schwarz- 
weiss, 118 S.E. 754, 156 Ga. 116; Fair- 
cloth v. Taylor, 95 S.E. 689, 147 Ga. 
787; Crawford v. Wilson, 78 S.E. 30, 
139 Ga. 654, 44 L.R.A.N.S. 773; Belcher 
v. Craine, 68 S.E. 839, 1385 Ga. 73. (10) 
Under a previous statute (Code [1866] 
§ 3854), it was the rule that an agent 
who made a contract for his principal 
was a competent witness although the 
other party to the contract was dead, 
except in the case of an agent for a 
corporation. Flournoy & Epping v. 
Wooten, 71 Ga. 168. (11) It was also 
held that the agent, where not a par- 
ty to the suit, is competent to show 
his agency, not disclosed at the time 
of the transaction, although the prin- 
cipal is dead. Davis v. McLester, 65 


Ga. 132; Lowry v. Candler, 64 Ga. 
236. 
[b] In Indiana (1) under a statute 


providing that ‘no person who shall 
have acted as an agent in the making 
or continuing of a contract with any 
person who may have died shall be a 
competent witness in any suit upon or 
involving such contract as to matters 
occurring prior to the death of such 
decedent, on behalf of the principal to 
such contract, against the legal repre- 
sentatives or heirs of the decedent un- 
less he shall be called by such heirs 
or. legal representatives,” a witness 
cannot testify as to matters occurring 
in the lifetime of deceased relative to 
a contract which he negotiated as 
agent for the living party. Insurance 
Co. of North America v. Brim, 12 N.E. 
315, 111 Ind. 281; Geisendorff v. Cobbs, 
94 N.E. 236, 47 Ind.App. 573. (2) 
However, one who acted as agent for 
decedent is not incompetent under the 
statute. Foster v. Honan, 53 N.E. 667, 
22 Ind.App. 252. (3) One who writes 
another’s name, in his presence at his 
request, the other making his mark to 
the signature, does not thereby act as 
agent in the making of the contract 
so as to be incompetent to testify 
against a decedent who was a party 
thereto. Tremain v. Severin, 45 N.E. 
620, 16 Ind.App. 447. (4) Earlier it 
had been held that on the trial of a 
claim against an estate an agent of 
claimant who transacted the business 
with decedent out of which the claim 
arose was a competent’ witness. 
Helms vy. Kearns, 40 Ind. 124. (5) 
Witness held not to be an agent under 
the statute. Peter & Burghard Stone 
Co. v. Marion Nat. Bank of Marion, 
153 N.E. 472, 198 Ind. 581 [superseding 
op 152 N.E. 177]; Hensley v. Hilton, 
131 N.E. 38, 191 Ind. 309; Equitable 
Life Assur. Soc. of the United States 
v. Campbell, 150 N.E. 31, 151 N.E. 682, 
85 Ind.App. 450; Scrogin v. Dickison, 
107 N.E. 86, 57 Ind.App. 353. 


[ce] In Michigan (1) under a stat- 
ute providing that “no person who 
shall have acted as an agent in the 
making or continuing of a contract 
with any person who may have died, 
shall be a competent witness in any 
suit involving such contract, as to 
matters occurring prior to the death 
of such decedent, on behalf of the 
principal to such contract against the 
legal representatives or heirs of such 
decedent, unless he shall be called by 
such heirs or legal representatives,” 
an agent who has made a contract 
with deceased is incompetent. Shea 
v. Siller, 247 N.W. 182, 262 Mich. 279; 
Guntzviller v. Gitre, 162 N.W. 290, 
195 Mich. 695; Pomeroy v. Everett, 
161 N.W. 902, 195 Mich. 147; Longe 


render him incompetent,’® particularly where the 


137 N.We 119, 171 Mich. 
312; Brown v. Brown, 128 N.W. 196, 
1683 Mich. 341; In re Reidy’s Estate, 
127 N.W. 254, 162 Mich. 154; Lock- 
lund v. Burman’s Estate, 109 N.W. 
255, 146 Mich. 233; Albring v. Ward, 
100 N.W. 609, 137 Mich. 352. (2) 
Witness held to have acted in “con- 
tinuing”’ if not “making” the cortract 
under the statute. Mutual Ben. Life 
Ins. Co. of New Jersey v. Smith, 8 F. 
(2d) 365. (8) Testimony of agents 
of deceased as to transactions with 
deceased is admissible because the 
statute applies only to agents of par- 
ties who may have dealt with deceas- 
ed. Tammie v. Klug, 249 N.W. 866, 
264 Mich. 323; Hocking Valley Prod- 
ucts Co. v. Tackett’s Hstate, 189 N. 
W. 102, 219 Mich. 623. (4) The agency 
must have been with reference to the 
contract. McCain v. Smith, 137 N.W. 
616, 172 Mich. 1. (5) An agent of de- 
ceased is not rendered incompetent 
by the statute. Lammie v. Klug, 249 
N.W. 866, 264 Mich. 323; In re Ganea’s 
Estate, 198 N.W. 3438, 227 Mich 11. 
(6) Where a husband and wife exe- 
cuted a note and mortgage on prop- 
erty held in entirety to a bank and 
delivered the same during the hus- 
band’s lifetime, the bank became an 
“assign” of deceased husband and 
wife, as respects competency of tes- 
timony of the bank’s agents relating 
to delivery of the mortgage in a suit 
against the surviving wife. Farmers’ 
& Merchants’ Nat. Bank & Trust Co. 
v. Globe Indemnity Co., 249 N.W. 882, 
264 Mich. 395. (7) One signing a lease 
for another to third persons, the sig- 
nature appearing “D. M. per J. C.,” 
can testify that the lease was signed 
in the presence of the owner of the 
land and at his request, although he 
is dead, the statute having no appli- 
cation to such a situation. De War 
v. Juett, 199 N.W. 659, 228 Mich. 82. 
(8) Witness held not to have been an 
agent within the meaning of the stat- 
ute. Miller v. Kelly, 183 N.W. 717, 
215 Mich. 254; Wilcox v. Hubbell, 163 
N.W. 497, 197 Mich. 21;° Noble v. 
Hunter, 162 N.W. 294, 195 Mich. 713; 
Simmons v. National Live Stock Ins. 
Co., 153 N.W. 696, 187 Mich. 551, Ann. 
Cas.1917D 42; Rousseau v. Brother- 
hood of American Yeoman, 143 N.W. 
626, 177 Mich. 568; Weessies v. Hoek, 
123 N.W. 608, 159 Mich. 180. (9) Un- 
der a provision prohibiting agents, in 
proceedings against a corporation, 
from testifying to matters which if 
true were equally known to deceased, 
an insurer’s agent in a beneficiary’s 
action on a benefit certificate is pre- 
cluded from testifying to matters 
equally within the knowledge of de- 
ceased. Schempf v. New Bra Life 
Ass'n, 234 N.W. 177, 253 Mich. 152. 
(10) Likewise, a bookkeeper, acting in 
a clerical capacity at a stockholders’ 
meeting within the scope of his em- 
ployment, is within the prohibited 
“agents” of the statute and is incom- 
petent to testify as to an oral agree- 
ment with a deceased stockholder. 
Perfect Cleaners & Dyers v. Kirsch- 
baum, 241 N.W. 142, 257 Mich. 4380. 
(11) Such a statute applies only to 
those authorized to act for the com- 
pany in the matter with reference to 
which testimony is given. Storrie v. 
Grand Trunk Elevator Co., 96 N.W. 
569, 184 Mich. 297; Brennan v. Michi- 
gan Cent. R. Co., 53 N.W. 358, 93 Mich. 
156 [foll Wallace v. Fraternal Mys- 
tic Circle, 80 N.W. 6, 121 Mich. 263]. 


87. Agents generally see supra § 


333. 
88. Shaak v. Meily, 20 A. 515, 136 
Pa. 161; Olsen v. Kemoe, 231 P. 778, 


132 Wash. 249; Lilly v. Ellison, 148 
S.E. 380, 107 W.Va. 402. 
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suit does not concern partnership affairs.*® A part- 
ner of decedent is not incompetent, by reason of in- 
terest, to testify that property standing in the name 
of decedent is partnership property, where the only 
question is whether it shall be first applied to dece- 
dent’s individual, and the balance to the partnership, 
debts, or whether it shall all be applied to partnership 
debts.°° However, in an action against the estate of 
a decedent on an obligation of a firm of which he is 
alleged to have been a member, other members of the 
same firm, although not parties, are not generally 
competent.®! A witness who is not in fact a partner 
of one of the parties is not so interested as to be in- 
competent merely because, by holding himself out as 
a partner, he has become liable for the debts of the 
business, where it is not shown that there are any 
such debts or that the real sole owner of the business 
is not amply able to meet all liabilities, if any exist.°? 
A business partner of one of the executors who would 
be entitled to share in the fees paid to the exeeutor if 
the will involved in the contest was sustained has 
been held to have such an interest as will disquali- 
fy him.°? It has also been held that members of a 


Ta} After settlement of accounts. 94, 


—wWhere the witness has no interest 
in the event of the suit due to the 
fact that there has been a settlement 
of the partnership accounts, he is not 
incompetent. Lilly v. Ellison, 148 S. 
EH. 380, 107 W.Va. 402. 


. [b] Competency to show partner- 
ship.—(1) Where, in a proceeding by 


95. 
510, 315 Ill. 385. 
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Harris v. Yeung +31°N.E. 670, 
298 Ill. 319 [rev 215 Ill.App. 489]. 


Ill.—Britt v. Darnell, 146 N.E. 


Iowa.—In re Kenney’s Will, 239 N. 
W. 44, 213 Iowa 360, 78 A.L.R. 1189; 
Birge v. Rhinehart, 36 Iowa 369. 


N.Y.—Hoffmann v. Union Dime Sav. 
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partnership firm suing to establish a lien on the inter- 
est of their deceased partner in a leasehold owned by 
the partners are not competent witnesses against the 
widow and heirs of the deceased partner. 


[§ 335] U. Attorney. The attorney of a party is 
not interested in the result of the suit in such sense 
as to render him incompetent as a witness®® unless 
he has an arrangement with his client that he will re- 
ceive an interest in whatever may be recovered,?® or 
he is to be compensated only in the event of suc- 
cess,” or unless he has a direct interest in the action 
in his personal, rather than his professional, capac- 
ity.°8 However, where the statutes exclude only par- 
ties, the attorney of a party is competent, even 
though his fee is contingent on success.°® In an ac- 
tion by or against an executor or administrator, the 
attorney of decedent is competent as to matters oth- 
er than confidential communications to him and his 
advice thereon.1_ Under statutes which expressly ex- 
clude the testimony of attorneys or agents under cer- 
tain circumstances, the attorney may be incompe- 
tent.? 


935, 249 Ky. 347; Swingiley v. Daniels, 
202 PS T2933 7 Wash 2409) 


97. Ray v. Ray’s Bx’x, 60 S.W.(2d) 
935, 249 Ky..347; Smick’s Adm’r v. 
Beswick’s Adm’r, 68 S.W. 439, 113 Ky. 
439, 24 Ky.L. 276; Tretheway v. Carey, 
62 N.W. 815, 60 Minn. 457; Swingley 
v. Daniels, 212 P. 729, 123 Wash. 409. 


98. Parkey v. Brock, 299 S.W. 1061, 


an administrator de bonis non against 
an administratrix who had been re- 
moved, for a final settlement of her 
accounts, the administratrix contend- 
ed that, as to certain property, a part- 
nership had existed between decedent 
and another person who had taken 
possession of such property as surviv- 
ing partner, and that therefore she 
was not liable therefor as adminis- 
tratrix, the alleged partner was com- 
petent to testify as to conversations 
with decedent tending to show the ex- 
istence of the partnership. Marvin 
v. Dutcher, 4 N.W. 685, 26 Minn. 391. 
(2) In a widow’s proceedings for set- 
tlement of accounts as administratrix 
of her husband, creditors objecting, 
her son, whom she claimed had been 
a partner. with his father, and from 
whom, as. surviving partner, she 
claimed to have purchased the busi- 
ness, is a competent witness to prove 
partnership with the father. Barnes 
v. Barle, 114 N.E. 168, 275 Ill. 381 [aff 
197 Ill.App. 511]. 


89. Shaak v. Meily, 20 A. 515, 136 
Pa. 161. 


90. Miller’s Estate, 2 Pa.Dist. 854, 
14 Pa.Co. 147. 


91. Hurlbut v. Meeker, 104 Ill. 541; 
Giesecke Boot, etc., Mfg. Co. v. Seev- 
ers, 52 N.W. 555, 85 Iowa 685; Hixson 
v. Rodbourn, 73 N.Y.S.. 779, 67 App. 
Div. 424 [rev 72 N.Y.S. 42, 36 Misc. 
199; 

[a] Other members of firm are not 
competent to prove partnership as 
against the estate. Leach v. Dicker- 
Son, 42 NIE." 1031). 14 Ind App. 375% 
Hunter v. Herrick, 26 Hun 272 [afr 92 
N.Y. 626]; Charlotte Oil, ete., Co. v. 
TLDs od Sse 9s LS NEC i606 382 
S.B. 980, 124 N.C. 643; Hogeboom v. 
Gibbs, Sterrett & Co., 88 Pa. ‘235. 


92. Huckaba v. Abbott, 6 So. 48, 87 
Ala. 409. 

938. Bailey v. Beall, 96 N.H. 567, 
Pat TH ear. 


— 


Inst.,. 88 IN.Y-S. 686, 95 App.Div. 329 
frev 85 N.Y.S. 16, 41 Misc. 517]; Le- 
cour v. Importers’, etc., Nat. Bank, 70 
N.Y.S. 419, 61 App.Div. 163; Payne v. 
Kerr, 21 N.Y<:S:. 880: 


N.C.—Propst v. Fisher, 10 S.E. 295, 
104 N.C. 214; Syme v. Broughton, 85 
IN. €.s (367. 


Wash.—Swingley v. Daniels, 212 P. 
729, 123 Wash. 409. 


[a] Efigher charge for success.— 
Plaintiff's attorney in an action 
against an executor, not having any 
arrangement for a fee, contingent or 
otherwise, so that he can only charge 
a reasonable fee, although intending 
to follow the usual custom of charg- 
ing more when successful than when 
defeated, is not a party in interest. 
Swingley v. Daniels, 212 P. 729, 123 
Wash. 409. 


[b] Remote interest.—That an- 
other administrator, who might em- 
ploy another attorney, might be ap- 
pointed, if the will were set aside, or 
that the executor might lose some 
property and be less able to pay fees, 
or have less occasion to employ an at- 
torney, does not give his attorney 
such interest in the litigation as to 
make him incompetent to testify for 
the executor. Britt v. Darnell, 146 N. 
E. 510, 315 Ill. 385. 


[ce] Direction in will.—That a will 
directed the executor and trustee to 
procure services of one who wrote it 
as attorney for them in carrying out 
his provisions was held not to dis- 
qualify such attorney as a witness in 
a will contest. In re Kenney’s Will, 
a N.W. 44, 213 Iowa 360, 78 A.L.R. 
1189. 


[d] Attorney who has severed his 
connection with the case is competent, 
although the suit was _ originally 
brought by him on a contingent fee. 
Augusta Naval Store Co. v. Forlaw, 
65-8. H. 3705, 133, Ga. 133. 


96. Ray v. Ray’s Px’x, 60 S.W.(2d) 


222 Ky. 34. 


89. Mott v. Bernard, 70 S.W. 1093, 
97 Mo.App. 265. 


1. Nicholson v. Randall Banking 
Co., 62 P. 930, 130 Cal. 533; In re Gill’s 
Estate, 112 A. 80, 268 Pa. 500. 


Confidential commuzxications be- 
tween attorney and cliext see infra 
§§ 532-587. 


2. See cases infra this note. 


[a] In Georgia (1) under a provi- 
sion that no attorney of the surviv- 
ing or sane party at the time of the 
transaction testified about shall be al- 
lowed to testify in favor of a sur- 
viving or sane party, under the cir- 
cumstances where the principal, a 
party to the cause, could not testify; 
nor can an agent of the surviving par- 
ty testify in favor of such party as 
to transactions with a deceased or in- 
sane agent under circumstances where 
the 'witness would be incompetent if 
deceased agent had been principal, a 
party’s attorney is incompetent to 
testify against deceased or an insane 
party to a transaction in favor of 
the surviving or sane party alone. 
Whiddon v. Hall, 118 S.E. 347, 155 Ga. 
570. (2) A party’s attorney could not 
testify to a conversation, pending his 
employment, with the adverse party, 
who had died and was represented by 
his administratrix. Myers v. War- 
renfells, 113 S.E. 180, 153 Ga. 648. (3) 
Where the attorney is shown to have 
been the agent or attorney of the de- 
ceased person rather than of the sur- 
viving party, he is not incompetent 
under the statute. Winkels v. Drake, 
141 S.E. 67, 165 Ga. 335... (4) An agent 
to procure a loan is n@t incompetent 
to testify as to transactions with de- 
ceased principal, although he is an 
attorney in a present suit, employed 
by the lender, against the adminis- 
trator of deceased borrower to collect 
the loan. Elder v. Hewitt, 126 S.B. 
848, 33 Ga.App. 410. (5) Testimony 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 336-338] 


[§ 336] mm. Creditors. 


[§ 337] nn. Employee.® 


of counsel employed on a contingent 
fee is properly excluded in an action 


specifically to enforce a contract to 
make a will. Suber v. Black, 148 S.E. 
81, 168 Ga. -439°5 (6) A will contest 


ease, not being a suit of such char- 
acter as to bring the witness within 
the statute, an attorney employed by 
the propounder of the will on a con- 
tingent fee basis is not incompetent to 
testify as a person interested in the 


result. Baucum v. Harper, 168 S.E. 
27, 176 Ga. 296. 
[b] In Indiana, under a statute in- 


eapacitating anyone who has acted as 
an agent in the making or continu- 
ing of a contract with a deceased per- 
son in a suit involving such contract, 
an attorney who was present at the 
making of a contract as adviser and 
not as agent of his client is compe- 
tent. Piper v. Fosher, 23 N.E. 269, 121 
Ind. 407. 


[ec] In Michigan a statute pro- 
hibiting an agent in proceedings 
against a corporation from testifying 
to matters which, if true, were equal- 
ly known to deceased will prevent an 
attorney who represented a corpora- 
tion relative to the very transaction 
sought to be proved from testifying 
thereto. Perfect Cleaners & Dyers, 
Ine. v. Kirschbaum, 241 N.W. 142, 257 
Mich. 430. 


Agent’s competency generally see 
supra § 333. 


3.) sFienegan! v.20. Styti7 (Ct: Cle 1155; 
Dunlap v. Mobley, 71 Ala. 102. 


[a] Suit for sole benefit of credi- 
tors.—Where a suit is prosecuted by 
an administrator solely for the bene- 
fit of creditors of the estate, and 
whatever may be recovered will go 
to increase their dividend, they are 
incompetent as witnesses for claim- 
ant. Henegan v. U. S., 17 Ct.Cl. 155. 


[b] Where decedent’s estate is de- 
clared insolvent, a creditor, being in- 
terested in increasing the assets, is 
incompetent to testify in favor of de- 
cedent’s administrator de bonis non, 
on the settlement of accounts with 
the administrator in chief. Dunlap 
v. Mobley, 71 Ala. 102. 


4. Forster v. Sheridan Trust & 
Savings Bank, 257 Ill.App. 463; Kyle 
v. Kyle, 157 N.W. 248, 175 Iowa 734; 
McHatton v. McDonnell’s Estate, 165 
N.W. 468, 166 Wis. 323. 


{a] Similar claim of witness.—On 
a claim against a decedent’s estate, 
a witness having a similar claim has 
no certain, direct, and immediate in- 
terest rendering him incompetent to 
testify. Forster v. Sheridan Trust 
& Savings Bank, 257 Ill.App. 463. 


[b] That two persons file claims 
against an estate does not render their 
evidence incompetent under the stat- 
ute relating to transactions with de- 
ceased persons, although each is a 
witness for the other. McHatton v. 
McDonnell’s Estate, 165 N.W. 468, 166 
Wis. 323. 


Whether a creditor of a 
deeedent has such a direct legal interest as to disqual- 
ify him as a witness depends on the circumstances of 
the ease, it having been held in some eases that he 
has a disqualifying interest,® and in others that his 
interest is too remote to disqualify him.* 
been held that a creditor of deceased whose claim 
has been paid by the exeeutor or administrator is a 
competent witness in favor of such representative to 
establish the claim in order that the representative 
may be allowed credit therefor in his account. 


WITNESSES 


ployee.® 


Tt has also 


An employee of a party 


[ce] Stockholder of creditor bank. 
—Under Code § 4604, providing that 
no party interested in an action shall 
testify as to transactions with per- 
sons since deceased, a stockholder of 
a bank which was a creditor of de- 
fendant was not thereby disqualified, 
his interest not being in a statutory 
sense the same as that of the bank. 
Kyle v. Kyle, 157 N.W. 248, 175 Iowa 
734. 

Disqualification of 
generally see infra § 338. 


5. In re Demmerle’s Ex’r, 225 N.Y. 
S. 190, 130 Mise. 684; In re Mulligan, 
143 N.Y.S. 686, 82 Mise. 336, 11 Mills 
Surr. 94. 


fa] Stockholder is competent to 
testify as to transactions with dece- 
dent in behalf of an accounting repre- 
sentative, who paid the corporation’s 
claim. In re Demmerle’s Ex’r, 225 N. 
Y.S. 190, 130 Misc. 684. 


Disqualification of satisfied credi- 
tor to prove claim for credit of execu- 
tor under statutes disqualifying per- 
son from whom party derives interest 
see infra § 345. 


6. Employee acting as agent of 
party see supra § 333. 


7. U.S.—Fidelity & Deposit Co. of 
Maryland v. Drovers’ State Bank, 15 
F.(2d) 306; Slavens v. Northern Pac. 
Ri Co. MF Rp. 255,038 CLCVAC 5% 


Cal.—City Sav. Bank y. Enos, 67 P. 
Dawe Loom Cale 1 6ive 


Fla.—Atlantic Coast Line R. Co. v. 
Mallard, 44 So. 366, 54 Fla. 143. 


Ga.—Burke v. Schwarzweiss, 118 S. 
BH. 754, 156 Ga. 116. 


Ill.—Lake Shore, ete., 
Rohlfs, 51 Ill.App. 215. 


Ky.—Parker’s Adm’r v. Cumberland 
hee CECE COL PSV wet OOs cab. vale 


Mich.—Krause v. Equitable L. As- 
sur. Soc., 68 N.W. 440, 105 Mich. 329. 


Miss.—Lann & Carter Hardware Co. 
v. Carberry, 75 So. 377, 114 Miss. 519. 


N.Y.—Howe v. Regensburg, 132 N. 
Y.S: 837, 75 Mise. 132; Hammel’ v. 
Kahn, 1227 N.Y.S. 1025, 2) Civ.Proe.R. 
N.S. 281; Connor v. New York, 19 N. 
Y.S.. 85 [aff 33 N.H. 336, 187 N.Y. 545]. 


Okl.—Abraham v. Stewart Bros. 
Cotton Co., 24 P.(2d) 992. 


Pa.—Thorndill v. Munn, 147 A. 848, 
PAS) ory diaeE sot ale 


S.C.—Caldwell v. Volunteer State 


stockholders 


Rn COn ve 


ite ins. Co:,. 170) S. B38 495, bLT0e See: 
294. 
[a] Where statute only disqualifies 


parties to record, a witness merely 
called to identify a letter written by 
deceased to the company of which the 
withess was an employee is compe- 
tent. Abraham v. Stewart Bros. Cot- 
ton Co., (Okl.). 24 P.(2d) 992. 


[b] Employee of plaintiff’s spouse. 
—In an action by a married woman 
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is not ipso facto incompetent as a witness,’ even . 
though the action is against the employer for an in- 
jury caused by the alleged negligence of the em- 
However, an employee personally interest- 
ed in the outcome of a suit to which his employer is 
a party is generally held to be incompetent under 
“dead man” statutes where they do not exclude in- 
terested parties to the record alone.® 


[§ 338] 00. Officer, Member, or Stockholder of 
Corporation or Association.!° 
terms excludes only parties to the action, an officer,+* 


Where the statute in 


against an administrator, an employee 
of plaintiff’s husband was not incom- 
petent to testify to transactions and 
communications between plaintiff and 
decedent. Ginn v. Carithers, 80 S.E. 
698, 14 Ga.App. 298. 


8, HMeithv. Chicaco, City, Ry Comure 

.E. 991, 211 Ill. 279 [aff 113 Ill.App. 
381]; O’Toole v. Faulkner, 75 P. 975, 
34 Wash. 371. 


9. Harris v. Chicago Title & Trust 
Co., 251 Ill.App. 240 [aff 170 N.E. 285, 
308. LLL 24a. 


10. Agent see supra § 333 
Trustee see supra § 329. 


11. U.S.—Sampliner v. Maryland 
Casualty, Co., 63) F..(2d)\ 3325 Brocalsa 
Chemical Co. v. Langsenkamp, 32 F. 
(2d) 725 [rev 21 F.(2d) 207]. 


Ark.—Smith v. North Louisiana 
Sanitarium, 26 S.W.(2d) 97, 181 Ark. 
986; Mosley v. Mohawk Lumber Cox 
183 S°W. 187,~122 Ark. 227 [cit Cyc]. 


Cal.—Merriman v. Wickersham, 75 
P: 180, 141 Cal 567s" City Sav Bank 
V.. Hnos, -67eP) 52,71350Cal.! 167, 


D.C.—Cush vy. Allen, 56 App.D.C., 
S21 ,ede Bel 2dpi 529 9,0 545 ALLER Zoi 


Idaho.—Webster-Soule Farm v. 
Woodmansee’s Adm’r, 211 P. 1090, 36 
Idaho 520. 


Ind.—Neweastle, etce., 
‘Brumbach, 5 Ind. 543. 


Kan.—Taylor v. American Home 
Life Ins. Co.,, 22 P.(2d) 459, 137 Kan. 
862; Shawnee State Bank of Topeka 
v. Royal Union Life Ins. Co. of Des 
Moines, Iowa, 274 P, 132, 127 Kan. 
456 [quot Cyc]; Mendenhall v. Jewell 
County School Dist. No. 83, 90 P. 773, 
76:Kan. 173. 


Me.—Central Maine General Hospi- 
tal v. Carter, 132 A. 417, 125 Me. 191, 
44 A.L.R. 1333. 


Md.—Flach v. Gottschalk Co., 41 A. 
908, 88 Md. 368, 71 Am.S.R. 418, 42 L. 
R.A. 745. 


Miss.—Lann & Carter Hardware Co. 
v. Carberry, 75 So. 377, 114 Miss. 519. 


Mo.—Paul E. Wolff Shirt Co. v. 
Ege peak 70 S.W. 378, 96 Mo.App. 


N.J.—New Jersey Trust, etc., Co. 
Camden Safe-Deposit, ete., Commas 
475, 58 N.J.Law 196. 


N.D.—Bottineau First Nat. Bank v. 
Hilliboe, 114 N.W. 1085, 17 N.D. 76, 
17 Ann.Cas. 213. 


Ohio.—Cockley Milling Co. v. Bunn, 
79 N.E. 478, 75 Ohio St. 270, 116 Am. 
S.R. 741, 9 Ann.Cas. 179 and note. 


Tenn.—Nashville Trust Co. v. First 
Nat. Bank, 134 S.W. 311, 123 Tenn. 617. 


Tex.—Colonial, ete., Mortg. Co. v. 
Mhedfor dyes Suwans 26isee 2m) Tex. Civ. 
App. 254. 


Wis.—.ohnson v. Fraternal Reserve 
Assoc., 117 N.W. 1019, 136 Wis. 528; 
Twohy Mercantile Co. v. McDonald’s 


RepuCay Gy. 


Vv. 
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incorporator,!? member,'® director,!* or stockhold- 
er?® of a corporation which is a party is competent. 
Likewise, a statute disqualifying parties or persons 
‘Nn whose behalf” a claim against a deceased per- 
son’s estate is brought does not disqualify a stock- 
holder of a party.1® In some jurisdictions member- 
ship in a mutual assessment or mutual benefit asso- 
ciation is held to constitute such an interest in the 
event of the suit as to disqualify a witness,’ al- 
though other jurisdictions hold the opposite.*® 


Estate, 83 N.W. 1107, 108 Wis. 21; In 
re Bruendl’s Will, 78 N.W. 169, 102 
Wis. 45. 


Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.(2d) 572, 44 Wyo. 
foe [reh den 13 P.(2d) 564, 44 Wyo. 
456]. 


12. Central Maine General Hospi- 
tal v..Carter, 132 A. 417; 125 .Me. 191, 
44 A.L.R. 1333 [cit Cyc]. 


18. Rust v. Bennett, 39 Mich. 521; 
Foxhever v. Order of Red Cross, 24 
Ohio Cir.Ct. 56; Crosby v. El Paso 
First Presb. Church, 99 S.W. 584, 45 
Tex.Civ.App. 111. 


14. Cush v. Allen, 56 App.D.C. 327, 
13 B.(2d) 299, 54 A.L.R. 261. 


15, Cal.—Merriman v. Wickersham, 
15 P. 180,141 Cal. 567. 


D.C.—Cush y. Allen, 56 App.D.C. 
SBA US) 1K CAG ADR easy gh ele] Ded Re AP AGIO le 


Idaho.— Webster-Soule Farm v. 
Woodmansee’s Adm’r, 211 P. 1090, 36 
Idaho 520. 


Md.—Flach v. Gottschalk Co., 41 A. 
908, 88 Md. 368,71 Am.S.R. 418, 42 L.R. 
A. 745; Downes v. Maryland, etc., R. 
Gor, 37. Mid. 1.00: 


Tenn.-—Grange Warehouse Assoc. v. 
Owen, 7 S.W. 457, 86 Tenn. 355. 


Wis.—Johnson v. Fraternal Reserve 
Assoc., 117 N.W. 1019, 186 Wis. 528. 


16. Merriman v. Wickersham, 75 P. 
180, 141 Cal. 567; Webster-Soule Farm 
v. Woodmansee’s Adm’r, 211 P. 1090, 
36 Idaho 520. 


17. Clements v. Western Lodge 
No. 91 F. & A. M., 28 S.H. 494, 101 Ga. 
62; Cronin vy. Supreme Council R. L., 
65 N.H. 328, 199 Ill. 228; 93 Am/S.R. 
127 [rev 101 Ill:App. 479]; Priest v. 
Business Men’s Protective Ass’n, 220 
N.W. 255, 177 Neb. 198; Washington 
Beneficial Soc. v. Bacher, 20 Pa. 425; 
Aquetong Hall Ass'n vy. James, 100 Pa. 
Super. 440. See also Perine v. Grand 
Lodge A. O. U. W., 50 N.W. 1022, 48 
Minn. 82 (holding that it does not 
clearly appear from the evidence, in 
an action against a grand lodge to re- 
cover insurance on the life of a de- 
ceased member, that the witness, a 
member of a subordinate lodge who 
became such after the death of de- 
ceased, is interested in the event of 
the suit); Fink v. Hey, 42 Mo.App. 
295 (holding that a member of a be- 
nevolent unincorporated society, be- 
ing the equitable part owner of funds 
for trust purposes, is an interested 
person and incompetent). 


18. Bopple v. Supreme Tent K. M. 
W., 45 N.Y.S. 1096, 18 App.Div. 488; 
Raab v. National Slavonic Society of 
the United States, 152 N.Y.S. 1033, 90 
Mise. 379; Mutual Life Ins. Co. v. 
Leaksville Woolen Mills, 90 S.E. 574, 
172 N.C. 534. 


[a] Policyholder in mutual insur- 
ance company is competent in a suit 
to which it is a party. New York L. 
Ins. Co. v. Johnson’s Adm’r, 72 S.W. 
762, 24 Ky.L. 1867. 


WITNESSES 


The 


19. Ala.—Birmingham Purchasing 
Co. v. Colvin, 123 So. 45, 219 Ala. 662; 
Buye v. Alabama Marble Quarries, 75 
So. 9, 199 Ala. 589; Wynn v. Talla- 
poosa County Bank, 53 So. 228, 168 
Ala. 469; Ludden & Bates v. Watt, 94 
So. 239, 18 Ala.App. 652. 


Colo.—Brown v. First Nat. Bank, 
113 P. 4838, 49 Colo. 398; Cree v. Beck- 
er, 112 P. 783, 49 Colo. 268; Gilmour 
v. Hawley Merchandise Co., 121 P. 
7165, 21. Colo. App. 307; Gilmour ‘v. 
First Nat. Bank, 121 P. 767, 21 Colo. 
App. 301. 


Ill.—Seott v. Couch, 111 N.E. 272, 
271 Ill. 395, L.R.A.1916D 179; Consoli- 
dated Ice Mach. Co. v. Keifer, 25 N.EH. 


799, 134 Ill. 481, 23 Am.S.R. 688, 10 
L, R.A. 696; Nichols..v,.Cunningham’s 
Hstate, 181 IlIApp.. 190; Casey v. 


Sawyer Biscuit Co., 163 Ill.App. 145; 


National Woodenware, etc., Co. v. 
Smith, 108 Ill.App. 477; Anthony Itt- 
ner Brick Co. v. Ashby, 100 Ill.App. 


604 [aff 64 N.E. 1109, 198 Il]. 562]; 
Christiansen vy. Dunham Towing, etc., 
Co., 75 Ill.App. 267. See Hauk v. Lou- 
den, 199 Ill.App. 112. 


Iowa.—Burlington First Nat. Bank 
v. Owen, 2 N.W. 980, 52 Iowa 107. 


Ky.—Evansville Rys. Co. v. Ligon’s 
Adm’r, 189 S.W. 898, 172 Ky. 631; Bag- 
by’s Adm’r v. American Surety Co. of 
New York, 170 S.W. 492, 161 Ky. 78; 
Farmers’ Bank vy. Wickliffe, 121 S.W. 
498, 184 Ky. 627; Leonora Nat. Bank 
v. Ragland’s Adm’r, 108 S.W. 854, 128 


Ky. 548, 32 Ky.L. 1403; Massey’s 
Adm’r v. Pike Consol. Coal Co., 116 
S.W. 276; Kentucky Stove Co. v. 


Bryan’s Adm’r, 84 S.W. 587, 27 Ky.L. 
136; Storey v. Louisville First Nat. 
Bank, 72 S.W. 318, 24 Ky.L. 1799. 


Minn.—Caldwell Milling & Elevator 
Co. v. L. L. May Co., 169 N.W. 797, 141 
Minn. 255; Peterson v. Merchants’ 
Hlevator Co., 126 N.W. 534, 111 Minn. 
ioe 27 L.R.A.N.S. 816, 187 Am.S.R. 
537. 


Neb.—Tecumseh Nat. Bank vy. Mec- 
Gee, 85 N.W. 949, 61 Neb. 709. 


N.Y.—Andrews v. Reiners, 98 N.Y.S. 
658, 112 App.Div. 378, 37 N.Y.Civ.Proc. 
51; Keller vy. West, ete., Mis. Co:, 39 
Hun 348; Merchants’ Nat. Bank of 
Plattsburgh v. R. Prescott & Son, 249 
N.Y.S. 6, 189 Misc. 603 [aff 257 N.Y.S. 
900, 285 App.Div. 878 (rearg den 258 
N.Y.S. 1016, 286 App.Div. 764)]. 


N.C.—Morehead Banking Co. v. 
Walker, 28 S.E. 253, 121 N.C. 115. 


Pa.—Foster v. Collner, 107 Pa. 305; 
Broderick Co. v. Emert, (Super.) 168 
A. 512; Whitehouse’s Estate, 18 Pa. 
Dist.&Co. 558; Keystone Mercantile 
Co. v. Kuntz, 20 Pa.Dist. 985; Greens- 
burg Building & Loan Assoc. y. Bates, 
19) Pa Disty 224% 


Wash.—Conlan y. Spokane Hard- 
ware Co., 201 P. 26, 117 Wash. 378. 


W.Va.—Huntington, ete., Land De- 
velopment Co. v. Thornburg, 33 S.E. 
108, 46 W.Va. 99. 


[a] Member of partnership which 
is stockholder in a corporation is in- 


[§ 338 


weight of authority is to the effect that a stockhold- 
er in a corporation which is a party to an action is 
a person interested in the result under statutes dis- 
qualifying such a person;!® but there is authority 
to the contrary.?° An officer of a corporation, if also 
a stockholder, is generally held to have an interest 
in the result of the action;?! however, an officer of 
a corporation is not ipso facto necessarily incompe- 
tent as an interested person.”? 
officers and directors who are members of mutual as- 


Some eases hold that 


terested in the event of an action by 
or against the corporation, and hence 
incompetent. Farmers’ Union El. Co. 
v. Syndicate Ins. Co., 41 N.W. 547, 40 
Minn. 152. 


[b] Stockholder has pecuniary in- 
terest which will “disqualify him. 
Birmingham Purchasing Co. v. Colvin, 
123 So. 45, 219 Ala. 662; Buye v. Ala- 
bama Marble Quarries, 75 So. 9, 199 
Ala. 589; Ludden & Bates v. Watt, 94 
So. 239, 18 Ala.App. 652; Evansville 
Rys. Co. v. Ligon’s Adm’r; 189 S.W. 
898, 172 Ky. 631; Peterson v. Mer- 
chants’ Elevator Co., 126 N.W. 534, 
111 Minn. 105, 27 L.R.A.N.S. 816, 137 
Am.S.R. 537. 


{c] Officer of subordinate insur- 
ance order has been held not to be a 
“stockholder” and thus is not prohib- 
ited from testifying as to a beneficia- 
ry’s admissions. McGinty v. Brother- 
hood of Railway Trainmen, 164 N. 
W. 249, 166 Wis. 83. 


20. Bank of Southwestern Georgia 
v. McGarrah, 48 S.E. 393, 120 Ga. 944 
[foll Cody v. Gainesville First Nat. 
Bank, 30 S.E. 281, 103 Ga. 789] (hold- 
ing that one whose only interest in 
the litigation is as a stockholder of 
a corporation which is a party there- 
to is not thereby incompetent to tes- 
tify as to transactions,and communi- 
cations with a deceased opposite par- 
ty at interest). 


21. Ala.—Birmingham Purchasing 
Co. v. Colvin, 123 So. 45, 219 Ala. 662. 


Ill.—Casey v. Sawyer Biscuit Co., 
163 Ill.App. 145. 


Ky.—Farmers’ Bank v. Wickliffe, 
121 S.W. 498, 1384 Ky. 627. 


Minn.—Caldwell Milling & Elevator 
Co. v. L. L. May Co., 169 N.W. 797, 141 
Minn. 255. 


W.Va.—Huntington, ete., Land De- 
velopment Co. v. Thornburg, 33 S.E. 
108, 46 W.Va. 99. 


[a] President presumptively stock. 
holder.—Where the law requires the 
president of a corporation to be a 
stockholder therein, the president of 
defendant mercantile corporation is 
presumptively a stockholder, a person 
interested in the event of an action 
against the corporation, and incompe- 
tent to testify as to a conversation by 
plaintiff's salesman with a decedent 
relating to the matter at issue in an 
action against the corporation. Cald- 
well Milling & Elevator Co. v. L. L. 
May ,Co., 169 N.W. 797, 141 Minn. 255. 


22. U.S.—Ingram-Day Lumber Co. 
v. Schultz, 45 F.(2d) 3859 [eert den 
ee 3866, 283 U.S. 833, 75 L.Ed. 


Ala.—Kalevas y. Ferguson, 114 So. 
292, 216 Ala. 625. 


Colo.—Kitts v. Hil, 300 P. 610, 89 
Colo. 186. 


Ill.—Southern Collegiate Institute 
of Albion y. Avery’s Estate, 157 Ill. 
App. 568. 


Iowa.—State Bank of Dexter v. 
Fairholm, 206 N.W. 143, 201 Iowa 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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§§ 338-339] 


sessment or mutual benefit associations are so inter- 
ested as to be incompetent witnesses.” 
hold that an officer of such a society is not, by reason 
of that fact, incompetent for interest.?4 
utes expressly disqualify, under certain cireumstane- 
es, officers and stockholders of a corporation which 


is-a party. 


Religious or charitable corporations or associa- 
The pastor,?® officers,?7 trustees,?® and mem- 
bers of a church or religious society?® or charitable 
institution®® are not usually considered as being in- 
terested in the event of a suit in which the church 
or organization is a party so as to disqualify them. 


[§ 339] (4) Person from Whom Party or Interest- 
ed Person Derives Title or Interest*—(a) In Gener- 
al. Under a statute which so provides, a person 
from, through, or under whom a party or interested 


tions. 


1094; In re Schultz’s Estate, 194 N.W. 
242, 196 Iowa 125; University of Chi- 
cago v. Emmert, 79 N.W. 285, 108 
Iowa 500. 


Ky.—Cox v. Higginbotham’s Adm’r, 
76 S.W. 1079, 25 Ky.L. 1057. 


Mo.—Bates v. Forcht, 1 S/W. 120, 
89 Mo. 121. : 


Utah.—Rasmussen v. Sevier Valley 
Canal Co., 121 P. 741, 40 Utah 3871. 


W.Va.—Stansbury v. Bright, 156 S. 
EB. 62, 109 W.Va. 651. 


[a] Officer who is not shown to be 
stockholder has no such direct inter- 
est as will disqualify him. Mitchell 
v. Tishomingo Sav. Inst., 56 Miss. 
444; Griggs v. Renault Selling 
eg 167 N.Y.S. 355, 179 App.Div. 


[b] Bank cashier has been held to 
be a competent witness under the 
“dead man” statutes. State Bank of 
Dexter v. Fairholm, 206 N.W. 143, 201 
Iowa 1094; Bates v. Forcht, 1 S.W. 
120, 89 Mo. 121; Merchants’ Nat. Bank 
of Plattsburgh v. R. Prescott & Son, 
249 N.Y.S. 6, 139 Misc. 603 [aff 257 
N.Y.S. 900, 235 “App.Div. 878 (rearg 
den 258 N.Y.S. 1016, 236 App.Div. 
764)]; Stansbury v. Bright, 156 S.E. 
62, 109 W.Va. 651 


[c] Statute construed.—A statute 
providing that no agent or attorney of 
the surviving or sane party shall tes- 
tify in favor of the surviving or sane 
party under circumstances where the 
principal, a party to the cause, could 
not testify; nor can a surviving par- 
ty or agent testify in his own favor 
or in favor of a surviving or sane 
party as to transactions or communi- 
eations with a deceased or insane 
agent under circumstances where 
such witness would be incompetent if 
deceased agent had been principal, 
does not exclude a director or agent 
of a corporation from testifying as a 
witness in a case to which the corpo- 
ration is a party, concerning transac- 
tions had between such director or 
agent in behalf of the corporation and 
a person since deceased whose execu- 
tor or administrator is the other par- 
ty to the case. De Vane v. De Vane, 
102 S. E. 145, 149 Ga. 783; Ullman v. 
Brunswick Title Co., 24 S.E. 409, 96 
Ga. 625. See supra § 333 note 86 [a]. 


23. Priest v. Business Men’s Pro- 
tective Ass’n, 220 N.W. 255, 117 Neb. 
198; Aquetong Hall Ass’n vy. James, 
100 Pa.Super. 440. 


24. Havlicek vy. Western Bohemian 
Fraternal Ass’n, 163 N.W. 985, 138 
Minn. 62; Raab v. National Slavonic 


WITNESSES — 


Other cases 
ceased 
Some stat- 
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person derives his title or interest is incompetent to 
testify concerning personal transactions with a de- 
erson, against the interest of decedent’s es- 
tate or successor,®! and even in the absence of a stat- 
ute specifically so providing he may be incompetent 
because of interest or for some other reason.*? 


The 


application of the statute is not limited to an inter- 


Society of the United States of Ameri- 
ca, 152 Nes. 9 1033, 190 aviise. 13:79); 
Wooten v. Grand United Order of Odd 
Fellows, 96 S.E. 654, 176 N.C. 52. 


25. See cases infra this note. 


[a] Statute construed.—(1) How- 
ell St. Annot. § 7545, providing that, 
in a suit by the heirs or personal rep- 
resentatives of a decedent against a 
corporation, no officer or agent of 
such corporation shall be allowed to 
testify in relation to matters which, 
if true, must have been equally with- 
in the knowledge of such decedent, 
includes only those who are author- 
ized to act for the corporation in the 
matter with reference to which testi- 
mony is given. Brennan v. Michigan 
Central R. Co., 53 N.W. 358, 93 Mich. 
156. (2) Under such statute the vice 
president of plaintiff company could 
not testify to matters which, if true, 
would be equally within the knowl- 
edge of the deceased vice president 
of the defendant corporation, he, al- 
though an individual, being an oppo- 
site party within the meaning of the 


statute. Charles C. Kawin Co. v. 
Goodale Co., 183 N.W. 15, 214 Mich. 
513. (3) Under the above statute a 


local officer of a mutual benefit socie- 
ty cannot testify against a beneficia- 
ry that the member stated he had vol- 
untarily dropped out of the order. 
Edgerly v. Ladies of the Modern Mac- 
canees, 151 N.W. 692, 185 Mich. 148. 
(4) The provision will not exclude the 
testimony of stockholders and officers 
of a limited partnership association, 
in an action by an executor against 
defendant individually for the value 
of services performed in keeping the 
association’s books while defendant 
was secretary and treasurer, since 
there is no corporation involved in 
the case asa party. McCain vy. Smith, 
137 N.W. 616, 172 Mich. 1. 


26. Adams vy. First Methodist 
Episcopal Church of Irving Park, 96 
N.B. 2538, 251 Ill. 268; West v. Iowa 
Seventh Day Adventist Ass’n, 189 N. 
W. 765, 194 Iowa 390; Washington 
Heights M. BE. Church v. Comfort, 246 
N.Y.S. 450, 138 Misc. 236. 


27. West v. Iowa Seventh Day Ad- 
ventist Ass’n, 189 N.W. 765, 194 Iowa 
390; Sacred Heart of Jesus Polish Na- 
tional Catholic Church v. Soklowski, 
199 N.W. 81, 159 Minn. 331, 33 A.L.R. 
1427; In re Kladneve’s Estate, 234 N. 
Y.S. 246, 133 Misc. 766; Matter of 
O’Rourke, 34 N.Y.S. 45, 12 Misc. 248, 
1 Gibb.Surr. 270. 


28. Adams vy. First Methodist 
Episcopal Church of Irving Park, 96 
N.H. 253, 251 Ill. 268. 


ested witness called in his own behalf, but extends to 
all cases in which it is sought to examine the wit- 
ness in behalf of a party or person interested in the 
event who derives title to the subject matter of the 
action by assignment or otherwise from the witness, 
as against the representatives or assignees of a 
deceased person.** 
to prevent a person who was, or who might be as- 
sumed to be, a partisan witness from giving his ver- 
sion of a transaction with another who was deceased 
and could not speak.*4 


The purpose of such a statute is 


In a statute of this nature 


29. Adams v. First Methodist 
Episcopal Church of Irving Park, su- 
pra; Su Lee v. Peck, 240 P. 435, 49 
Nev. 124; Lawrence v. Hyman, 79 N. 
C. 209; Rutherford v. Robbins, (Tex. 
Civ.App.) 294 S.W. 265 [rev on other 
grounds (Commn.App.) 298 S.W. 549]. 


30. Adams vy. First Methodist 
Episcopal Church of Irving Park, 96 
N.E. 253, 251 Ill. 268; In re O’Rourke, 
rer aee aie: 45, 12 Misc. 248, 1 Gibb.Surr. 


[a] Reason for rule.—The connec- 
tion of the pastor, trustees, and mem- 
bers with a church is voluntary, and, 
as they have no pecuniary interest in 
the church property, they are compe- 
tent witnesses, where the church is 
defendant in a suit to contest a will 
which names such church as benefi- 
ciary. Adams v. First Methodist 
Episcopal Church of Irving Park, 96 
N.E. 253, 251 Ill. 268. 


31. Smith vy. Cross, 90 N.Y. 549 
[rev on other grounds 25 Hun 310]; 
Foote v. Beecher, 78 N.Y. 155, 7 Abb. 
N.Cas. 358 [rev on other grounds 72 
Hun 374]; Mattoon v. Young, 45 N.Y. 
696; McCarthy v. Stanley, 136 N.Y.S. 
386, 151 App.Div. 358; Roberts v. 
Mack, 90 N.Y.S. 526, 98 App.Div. 485; 
Garvey v. Owens, 37 Hun (N.Y.) 498; 
Carey v. Carey, 10 S.B. 156, 104 N.C. 
171; Clawson v. Wallace, 52 P. 9, 16 
Utah 300; Dreger v. Budde, 113 N.W. 
950, 1383 Wis. 516. See A. Breslauer 
Co. v. Industrial Commission of Wis- 
consin, 167 N.W. 256, 167 Wis. 202 
(holding that a widow suing on a stat- 
utory right for wrongful death may 
testify, as she does not derive her in- 
terest from decedent but from the 
statute). And see infra §§ 340-349. 


32. See infra §§ 341, 342. 


$3. O’Brien v. Weiler, 35 N.E. 587, 
140 N.Y. 281. 


34. Harrington v. Schiller, 132 N. 
E. 89, 231 N.Y. 278 [rearge den 132 N.BE. 
923, 231 N.Y. 646]; Abbott v. Dou- 
ghan, 97 N.H. 599, 204 N.Y. 223; Carey 
ve gearey: 10, S.E.,,156, £57, 104.4N.C 


: “The reason of this statutory provi- 
Sion is that, if the deceased person in 
such cases were living, he might con- 
tradict the witness testifying ad- 
versely to him. He would certainly 
have knowledge of the ‘personal 
transaction or communication’ with 
himself, and, as to it, he would be on 
an equal footing as a witness in his 
own behalf, with the witness adverse 
to him. The purpose of the legisla- 
ture in so rendering incompetent the 
person ‘from, through, or under whom 
such a party or interested person de- 


_— ee 
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rendering incompetent any person from, through, or 
under whom any party or interested person derives 
any interest or title by assignment or otherwise, the 
words “from, through, or under” have reference to 
the origin or devolution of property,®® while “other- 
wise” means in another manner or way.°®® 


[§ 340] (b) Competency of Particular Persons or 
Classes of Persons—aa. In General. Where the cir- 
cumstances do not show that the title or interest of 
the party or interested person was derived from the 
witness, the latter may testify.27 One who has 
pledged and then redeemed a note does not derive 
his title or interest from the pledgee so as to render 
the latter incompetent in an action on the note,*> and 
one who was at a prior time the holder of a mere 


equitable interest in the property in controversy, 


cannot be excluded as the person from, through, or 
' under whom a party derives his title or interest.®° 
In an action against a trustee for an accounting, an 
executor is not prohibited from testifying because 
title to the trust fund nominally passed through his 
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hands to the trustee,*® and, similarly, a person 
through whom a policy of insurance is delivered for, 
another’s benefit is not a person through whom the 
one benefited derives title or interest.4! An assignee 
of a bidder at the sale of land who has no interest 
but merely directs the manner in which the deed is to 
be drawn is not within the prohibition of the stat- 
ute.42 Within the meaning of a statute rendering in- 
competent as a witness a person from, through, or 
under whom a party or interested person derives title 
or interest, a person who has released or quitelaimed 
his interest may not testify.in.favor of the person 
receiving his interest,t® but where the release is 
merely as to any rights the witness may have in a re- 
siduary clause in a will, he is not incompetent to tes- 
tify as to the meaning of the language of the resid- 
uary clause** for, although the shares. of the residu- 
ary legatees may be increased, they do not take any- 
thing thereby in the right of the releasing legatee 
and do not suceced to any sum derived from, through, 
or under any right of such legatee.*® Where the 
right asserted by a claimant depends for its exist- 


rives his interest or title, by assign- 
ment or otherwise,’ seems to be to pre- 
vent possible collusion between the 
interested party and the witness, in 
the absence of the deceased person, 
who, if alive, could be heard in his 
own behalf, and might contradict such 
adverse witness as to ‘a personal 
transaction or communication’ be- 
tween them. Whatever the purpose, 
the language employed to accomplish 
it is comprehensive. It clearly and 
explicitly embraces all persons from 
whom the interested party ‘derives 
his interest or title, by assignment 
or otherwise.’ By these words is 
meant, gets from a source—some per- 
son—through or under one or more 
persons successively, directly or indi- 
rectly, immediately or mediately, ‘his 
interest or title,’ any valuable inter- 
est in, part or share of, something 
real or personal, of whatever nature, 
whether legal or equitable, acquired 
by assignment, or by any other means, 
or in any other way or manner. 
There is a manifest purpose not to 
allow the ‘executor, administrator, or 
survivor of a deceased person,’ or the 
person claiming under him, to be prej- 
udiced, to the advantage of an inter- 
ested party, as to ‘a personal trans- 
action or communication’ between 
him and a witness called to testify as 
to the same in behalf of such inter- 
ested party. The language is so clear 
that very little is left to interpreta- 
tion. Obviously, it is the duty of the 
court to give effect to the legislative 
will so expressed.” Carey v. Carey, 
supra. 


35. Stiles v. Beed, 130 N.W. 376, 
151 Iowa 86. 


36. Stiles v. Beed, supra. 


37. Youngs v. Youngs, 196 N.W. 
795, 197 Iowa 101; Stutsman v. Crain, 
170 N.W. 806, 185 Iowa 514; Stiles v. 
Beed, 130 N.W. 376, 151 Iowa 86; Cul- 
bertson v. Salinger & Brigham, 108 N. 
W. 454, 131 Iowa 307; Jones v. Bank 
of Carrollton, 16 So. 344, 71 Miss. 
1023; Clark v. McNeal, 21 N.E. 405, 
114 N.Y. 287, 11 Am.S.R. 638; Rank v. 
Grote, 17 N.E. 665, 110 N.Y. 12; Mat- 
ter of Frazer, 92 N.Y. 239 [aff 27 Hun 
401 )\2 “Shook sv. Fox, .L10KiN. YS. 951; 
126 App.Div. 565; Bell v. Howe, 19 
IN.Y.S. 569, 64 Hun 687 [aff 38 N.H. 


200, 148 N.Y. 190]; Bernstein v. 
Cahen, 96 N.Y.S. 209, 48 Misc. 639; 
Korminsky v. Korminsky, 21 N.Y.S. 


611, 2 Misc. 138; Harris v. Harris, 100 


S.B. 125,. 178eN-C.. 7. 


[a] Witnesses. held: competent.— 
(1) In an action to quiet title, where 
defendant claimed under grantees of 
a life estate, the former life tenant 
was held not incompetent to testify 
as to letters constituting the contract 
of conveyance whereby he was grant- 
ed by a decedent his life estate and 
his children the remainder. Youngs 
v. Youngs, 196 N.W. 795, 197. lowa 
101. (2) The grantor of plaintiff's 
testator is competent to testify at the 
request of defendant as to a personal 
transaction between witness, such 
testator, and defendant, his former 
partner, to whom the testator had 
conveyed an interest in the land de- 
rived from said witness. Rank v. 
Grove LilIN Ei: silo, lal Ospina. ten Gon) 
In an action to remove cloud on title, 
testimony of plaintiff's grantor, 
through whom defendants also traced 
title through their intestate, as to 
what took place when the conveyance 
to plaintiff and her deceased husband 
was made, was not incompetent, un- 
der a statute, disqualifying a “person 
through whom an interested party de- 
rives title,” since defendants’ claim 
of title was derived from their intes- 
tate, and not from plaintiff’s grantor. 
Bishop v. Bishop,.201 N.Y.S. 256, 121 
Mise. 509. (4) An attorney, who was 
not a party to a suit by an adminis- 
trator to recover money belonging to 
his decedent, and alleged to have been 
wrongfully collected and transferred 
to defendant by the attorney without 
any authority therefor, was not pro- 
hibited from testifying as to such au- 
thority since defendant derived no ti- 
tle to the money from the attorney, 
as no title passed if he had no author- 
ity and he was acting for the princi- 
pal if he had authority. Lecour v. 
Importers’, etc., Nat. Bank, 70 N.Y.S. 
419, 61 App.Div. 168. (5) In an action 
against the grantee and the adminis- 
trator of a decedent to set aside a 
deed made by decedent as in fraud of 
creditors, the administrator may tes- 
tify in favor of the grantee as to de- 
eedent’s statements concerning her 
indebtedness to the grantee in consid- 
eration of which the deed was alleged 
to have been made, as the grantee 
does not hold from the administrator. 


Swan y. Morgan, 34 N.Y.S. 829, 88 
Hun 3878. 

[b] Bank depositor.—W here a 
bank pays a judgment obtained 


against it by a depositor for money 
of such depositor converted by its 
cashier, the depositor is a competent 
witness for the bank in an action by 
it against the administrator of the 
cashier to recover the amount con- 
verted, for the depositor’s claim 
against the bank and the bank’s claim 
against the cashier -are separate 
claims although arising from _ the 
same transaction. Jones v. Bank of 
Carrollton, 16 So. 344, 71 Miss. 1023. 


88. Wilson v. Low, 7 N.Y.St. 672 
[rev on other grounds 20 N.E. 399, 112 
N.Y. 536]. 


39. Zerbe v. Reigart} 42 Iowa 229. 


40. Putnam v. Lincoln Safe Depos- 
it Co., 83 N.Y.S. 1091, 87 App.Div. 13 
{rev on other grounds 80 N.Y.S. 961, 
39 Misc. 738]. 

41. Metropolitan Life Ins. Co. v. 
Dunne, 2 F.Suppl. 165. 


42. Condor v. Secrest, 62 S.E. 921, 
149 N.C. 201. 


43. O’Brien v. Weiler, 35 N.E. 587, 
140 N.Y. 281; Smith v. Cross, 90 N.Y. 
549 [rev 25 Hun 310]; Bennett v. Ben- 
nett, 63 N.Y.S. 387,150 App.Div. 127: 


[a] Thus (1) the release by the 
witness of his life interest to the 
plaintiff remainderman did not render 
the former competent to testify as to 
a personal transaction between him- 
self and deceased. O’Brien v. Weiler, 
35 NE. 587, T40 NOY 285 (= VACper= 
son who has quitclaimed his interest 
in property owned by him in partner- 
ship with another is incompetent to 
testify, on behalf of a subsequent 
owner of the property, in an action 
to foreclose a mortgage thereon, as 
to personal transactions with a de- 
ceased person through whom the ad- 
verse parties derived their title to the 
mortgage. Smith v. Cross, 90 N.Y. 
549 [rev 25'Hun 310]. (3) An” heir 
who has released all his interest in a 
testator’s estate is incompetent, when 
called as a witness by another heir 
who attacks the validity of the will, to 
testify to declarations made by the 
testator before and after its execution, 
since the contestants title is partly 
derived from the witness by virtue of 
the release. Bennett v. Bennett, 63 N. 
Y.S. 387, 50 App.Div. 127. 


44. In re Milliette’s Estate, 206 N. 
Y.S. 342, 123 Misc. 745: 


45. In re Milliette’s Estate, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wee, (ro 


§§ 340-341] 


ence and validity upon a transaction between dece- 
dent and a third person, such person is incompetent 
to prove the transaction under a statute excluding a 
person from, through, or under whom a party derives 
his interest by assignment “or otherwise.”4® Such 
a statute disqualifies only the living party to the con- 
tract or cause of action in issue from or under whom 
a party to the action claims title,*” and a statute ren- 
dering incompetent any party to the suit or proceed- 
ing whose right of action or defense is derived from 
one who is, or, if living, would be, incompetent does 
not disqualify one who e¢laims as heir through dece- 
dent whose representative is the party to the suit.*§ 


[§ 341]bb. Assignor. Under statutes which ex- 
pressly prohibit an assignor of a party from testify- 
ing or which render incompetent as a witness a per- 
son from, through, or under whom a party or inter- 
ested person to the action derives his title or inter- 
est, an assignor of a contract, claim, or chose in ac- 
tion is incompetent to testify in favor of his assignee 
in a suit concerning the thing assigned,*® and this 
has been held to be true although the assignee re- 
lease the assignor from all and every liability to re- 
course or otherwise as assignor.®® Since the reason 
for such statutes is founded on the assumed parti- 
sanship of the witness,°! where a party’s claim is 


46. W. T. Rawleigh Co. v. 
246 N.W. 782, 784, 215 Iowa 843; 
Clanahan v. McClanahan, 105 


Moel, 
Mc- 
N.W. 


[a] 
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Yield of claim of devise to an- 
other.—One entitled to have property 
devised to her, who yields her claim 
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based on grounds antagonistic to an assignment by 
the witness, the fact that the latter transferred his 
interest to the party does not bar his testimony.®? 
The statutes contemplate an assignor of the claim 
or demand sued on and not merely of the property in 
connection with which the claim arose,°? and where 
the cause of action is not derived from the common 
assignor of the parties, but arises. from subsequent 
transactions between them, he may testify;°* sim1- 
larly, where an assignor of a common assignor of the 
litigating parties has no possible interest and nei- 
ther litigant claims as a successor to his rights, he is 
a competent witness.°> Without recourse to such 
an express provision, an assignor may be incompe- 
tent to testify where he comes within a statute pro- 
hibiting an interested person or one whose interest 
is adverse to decedent from giving testimony.*®*® Al- 
though there is some authority to the contrary,®* it 
has been held that a statute which disqualifies a par- 
ty to an action extends to an assignor of the party®® 
although the transfer or assignment was made before 
decedent’s death,°® at least where the assignment has 
been for no consideration or for but a nominal con- 
sideration ;°®° where the assignor has parted with all 
his interest in the claim in good faith he has been 
held to be competent.°1 The assignor is excluded 


58. Sublett v. Hodges, 7 So. 296, 
88 Ala. 491; Drew v. Simmons, 58 Ala. 
463; Louis’ Adm’r v. Easton, 50 Ala. 


833, 834, 129 Iowa 411. 


“Tt is manifest that whatever rights 
the claimant had arose out of the 
trust relation and the alleged payment 
by the witness to the deceased. The 
witness was, then, a person through 
whom the claimant derived an inter- 
est. It is not necessary that the in- 
terest should be derived by transfer or 
assignment. It may be ‘otherwise,’ 
and, as used, that word is one of broad 
significance. It means that, if the 
right asserted by a claimant depends 
for its existence and validity upon a 
transaction between the deceased and 
a third person, the evidence of such 
third person shall not be allowed to 
prove the transaction.” McClanahan 
v. McClanahan, supra [quot W. T. 
Rawleigh Co. v. Moel, supra]. 


[a] For example, where a claim 
against a decedent’s estate arises out 
of a payment of money to decedent in 
trust for claimant, the person making 
the payment to decedent is incom- 
petent to testify thereto on claimant’s 
behalf. McClanahan v. McClanahan, 
105 N.W. 833, 129 Iowa 411. 


47. McKee v. Downing, 124 S.W. 7, 
224 Mo. 115. 


48. Cole v. Waters, 147 S.W. 552, 
164 Mo.App. 567. 


49. Ind.—Toner v. Wagner, 63 N.E. 
859, 158 Ind. 447. 


Iowa.—Gray v. Wright, 119 N.W. 
612, 142 Iowa 225; Parcell v. Mc- 
Reynolds, 33 N.W. 139, 71 Iowa 623. 


Mich.—Berry v. Adams, 80 N.W. 792, 
122 Mich. 17. 


N.Y.—Fuller v. New York Cent. & 
H. R. R. Co., 146 N.Y.S. 345, 160 App. 
Div. 864 [aff 107 N.E. 1078, 213 N.Y. 
689]; Richardson v. Warner, 13 Hun 
13; Lyon v. Snyder, 61 Barb. 172; 
Woodruff v. Cox, 2 Bradf.Surr. 223. 


N.C.—Shields v. Smith, 10 S.E. 76, 
104 N.C. 57. 


0 ek aw cig vy. Heavner, 7 W.Va. 
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and consents to its being devised to 
her children, is an assignor, and in 
an action by the children cannot tes- 
tify to promises made by the testator 
to her to leave it to them. Berry v. 
Adams, 80 N.W. 792, 122 Mich. 17. 


50. White v. Heavner, 7 W.Va. 324. 
51. See supra § 339. 


52. Harrington v. Schiller, 132 N.E. 
89, 231 N.Y. 278 [rearg den 132 N.E. 
OZ S59 Zo lINa a O4ON\. 


53. HErey v. Vignier, 78 P. 733, 145 
Cal. 251; Miller v. McDowell, 64 P. 
980, 68 Kan. 75; Lyon v. Snyder, 61 
Barbs (Nene) dives 


54. Rockwell v. Peck, 43 
196, 138 App.Div. 621. 


[a] Neither in letter nor in spirit 
does the statute apply. Rockwell v. 
Peck, 43 N.Y.S. 196, 13 App.Div. 621. 


55. Squire v. Green, 56 N.Y.S. 551, 
38 App.Div. 431. 


[a] On issue of priority of mort- 
gages as between subassignees, the 
original holder of one of the mort- 
gages may testify in favor of her sub- 
assignee concerning transactions with 
her immediate assignee, since de- 
ceased. Squire v. Green, 56 N.Y.S. 551, 
38 App.Div. 431. 


56. Murdoch v. Murdoch, 123 A. 
683, 279 Pa. 97; Whitney v. Shippen, 
89 Pa. 22; Richardson’s Hst., 21 Pa. 
Dist. 145. 


[a] Gessee held to covenants of 
lease after assignment.—Where, in 
an assignment of a lease by the les- 
see, he is held in express terms to all 
the covenants in the lease, he is not 
a competent witness in an action for 
a breach of one of the covenants 
brought by the executors of his de- 
ceased lessor against his assignee. 
Whitney v. Shippen, 89 Pa. 22. 


Competency of interested persons 
see supra §§ 318-338. 


57. Myres v. Walker’s Adm’r, 9 
Ohio St. 558. 


N.Y.S. 


470, 471; General Bonding & Casualty 
Ins. Co. v. McCurdy, (Tex.Civ.App.) 
183 S.W. 796, 799. 


“In all actions on contracts for the 
payment of money, whether express or 
implied, which must, under our sys- 
tem, be instituted in the name of the 
party having the beneficial interest, 
the policy of the statute would be de- 
feated if, by the machinery of a 
transfer, the party with whom the 
contract was made could render him- 
self a competent witness against his 
deceased adversary.”’ Louis’ Adm’r v. 
Easton, supra. 


“Tf every person who claims to have 
a contract with a deceased person can, 
by assigning his claim, free himself 
of the inhibition of the statute against 
testifying to transactions with the de- 
ceased, the statute, for all practical 
purposes, would be rendered nugatory, 
and might as well be abolished.” 
General Bonding & Casualty Ins. Co. 
v. McCurdy, supra. 


Parties as witnesses see supra §§ 
291-317. 


59. Louis’ Adm’r y. Easton, 50 Ala. 
470, 472. 


“His death destroys the mutuality 
the statute intends to preserve, and an 
advantage would thereby accrue to 
the party suing on the contract, which 
the statute guards against.’ Louis’ 
Adm’r v. Easton, supra. 


60. Moosbrugger v. Swick, 92 A. 
269, 86 N.J.Law 419; Platner v. Ryan, 
69 A. 1007, 76 N.J.Law 239 [dist Cullen 
v. Woolverton, 47 A. 626, 65 N.J.Law 
279]; Howells v. Martin, 137 A. 565, 
101 N.J.Eq. 275 [rev on other grounds 
134 A. 173, 99 N.J.Hiq. 657]: 


61.. Clendennin y. Clancy, 81 A. 750, 
82 N.J.Law 418, 42 L.R.A.N.S. 315. 


[a] WNature of disqualifying inter- 
est.—The interest that under proper 
practice might disqualify the assignor 
as a witness is not the indirect inter- 
est of a creditor of plaintiff in the 
action but a direct property interest in 
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where the statute further provides that an assignor 
shall be held to be a party within the provision.*%? 
The owner of a claim who assigns after the death of 
deceased will be incompetent where the statute so 
specifies,®* but if the statute only provides that no 
person shall testify to prove his own claim, one who 
assigns his claim to another is not incompetent.®* 
An assignor coming within a statute providing that 
an assignment of a claim by a person who is incompe- 
tent to testify for himself shall not make him compe- 
tent to testify for another is disqualified as a witness 
for his assignee®® even though he has parted with 
all his interest,°® but where he is the transferor of 
subject matter not involved in the suit, he may tes- 
tify.°7 An administrator who has resigned is not 
within the terms of a statute prohibiting an assign- 
or of a chose in action from testifying and he is 
competent to testify on behalf of his suecessor;®® 
the assignor of an administrator may not testify in 
favor of deceased where the statute excludes the 
testimony of assignors in actions “by or against” ad- 
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[§§ 341-342 


ministrators.®® 


[§ 342] cc. Grantor or Vendor. Under a statute 
which prohibits a witness from testifying in favor 
of a party or interested person deriving his interest 
from him or claiming under him, a grantor or vendor 
of the property involved in the litigation may not 
testify on behalf of his grantee or vendee,*°® and this 
may be true even where the grantor’s title has passed 
from him involuntarily by means of a judicial sale,** 
but a grantor or vendor may be competent where the 
nature of the suit is such that there is no reason for 
him to be partisan.7?, A grantor is not incompetent 
to testify with respect to a deed under which his 
grantee claims no rights.7* Without recourse to such 
an express provision a grantor may be incompetent 
to testify where he comes within a statute dis- 
qualifying an interested person or oné whose inter- 
est is adverse to that of decedent’? or one who is a 
party to the record.7®> Under statutes forbidding a 
person to testify for himself or on his own behalf, a 
grantor is incompetent where he is interested in the 


the recovery itself so that the suit 
may be said to be in a legal sense for 
the use and benefit of the assignor. 
’ Clendennin v. Clancy, 81 A. 750, 82 N. 
J.Law 418, 42 L.R.A.N.S. 315. 


[b] Where consideration of as- 
signment was equal to amount of 
claim and the assignor had no interest 
whatever in the controversy he was 
allowed to testify. Cullen v. Woolver- 
ton, 47 A. 626, 65 N.J.Law 279. 


62. Modlin v. Northwestern Turn- 
pike Co., 48 Ind. 492. 


63. Williams v. Harris, 68 So. 465, 


109 Miss. 304; Jones v. Sherman, 56 
Miss. 559. 
[a] Rule applied to release by wit- 


ness during the course of the trial. 
Williams v. Harris, 68 So. 465, 109 
Miss. 304. 


64. Rothschild v. Hatch, 54 Miss. 
554 [disappr Reinhardt v. Evans, 48 
Miss. 230]. 


65. Bagby’s Adm’r v. American 
Surety Co. of New York, 170 S.W. 492, 
161 Ky. 78; Davis v. Strange, 161 S.W. 
217, 156 Ky. 420; Leonora Nat. Bank 
v. Ragland’s Adm’r, 108 S.W. 854, 128 
Ky. 548, 32 Ky.L. 1403; Alexander’s 
Ex’rs v. Alford, 20 S.W. 164, 89 Ky. 
105, 4 Ky.L. 693, 12 Ky.L. 363; Har- 
pending’s Ex’rs v. Daniel, 80 Ky. 449, 
4 Ky.L. 330; Huff v. Miniard, 73 S.W. 
1036, 24 Ky.L. 2272; James v. Walker’s 
Bx’x, 68 S.W. 1106, 24 Ky.L. 468; Hag- 
ins v. Arnett, 64 S.W. 430, 23 Ky.L. 
809; Neale’s Adm’r v. Neale, 36 S.W. 
526, 18 Ky.L. 343. 


66. Bagby’s Adm’r v. American 
Surety Co. of New York, 170 S.W. 492, 
161 Ky. 78; Leonora Nat. Bank v. 
Ragland’s Adm’r, 108 S.W. 854, 32 Ky. 
L. 1403. 


[a] Rule applied to stockholders of 
a bank after the sale of their shares. 
Bagby’s Adm’r v. American Surety Co. 
of New York, 170 S.W. 492, 161 Ky. 
78. 


67. Shoptaw v. Ridgway’s Adm’r, 
60 S.W. 728, 22 Ky.L. 1495. 
[a] Illustration. — The provision 


that the assignment of a claim by a 
person who is incompetent to testify 
for himself shall not make him compe- 
tent to testify for another does not 
apply so as to render a person from 
whom a grantor derived title to the 
Jand conveyed incompetent for the 
grantor to prove the execution of a 


deed, although the grantee is dead, 
where the suit is to enforce a vendor’s 
lien in which the witness never had 
an interest. Shoptaw v. Ridgway’s 
Adm’r, 60 S.W. 723, 22 Ky.L. 1495: 


68. Banning v. Gotshall, 56 N.E. 
1030,,62 Ohio St. 210. 


as Tinstman vy. Croushore, 104 Pa. 


70. Kerr v. Yager, 138 N.W. 905, 
158 Iowa 69; Gray v. Wright, 119 N. 
W. 612, 142 Iowa 225; Roberts v. 
Mack, 90 N.Y.S. 526, 98 App.Div. 485; 
Dill-Cramer-Truitt Corporation  v. 
Downs, 160 S.EK. 492, 201 N.C. 478; 
R. M. Sutton Co. v. Wells, 94 S.E. 688, 
175 N.C. 1; Boney v. Boney, 77 S.E. 
784, 161 N.C. 614; Carey v. Carey, 10 
S.B. 156, 104 N.C. 171; Litel v. First 


Nats Bank, 220 N.W. 651, 196 Wis. 
625. 
[a] Thus (1) in partition by one 


claiming a three-fifths interest of an 
estate under conveyance from three 
of the five heirs on the theory that 
the widow elected to take homestead 
rights instead of a third interest in 
the estate, testimony for plaintiff by 
his grantors of conversations with 
their deceased mother was not ad- 
missible to show her election to take 
homestead rights. Gray v. Wright, 
TGS NSW. "612, 142 towa 225502(2) ein 
an action in the nature of a creditor’s 
bill, evidence of a brother, the im- 
mediate grantee of the deceased deb- 
tor, was held incompetent as in favor 
of their sister, claiming title under 
witness, the validity of which title 
was affected by the testimony. R. M. 
Sutton Co. v. Wells, 94 S.E. 688, 175 N. 
C.1. (3) An assignee of partnership 
property, who sold the same to pay 
the debts, cannot testify in favor of 
plaintiffs, claiming through the sale 
as to the terms upon which defend- 
ant’s grantor now deceased purchased 
the property. Boney v. Boney, 77 S. 
EH. 784, 161 N.C. 614. 


[b] Creek freedman allottee is not 
competent to prove a conversation 
with her grantee, since deceased, to 
show that her deed was in ratification 
of former void deeds given during 
minority. Bell v. Mills, 158 P. 1178, 
60 Okl. 72. 


71. Goad v. Walker, 80 S.BH. 878, 73 
W.Va. 431. 


72. Abbott v. Doughan, 97 N.E. 599, 
204 N.Y. 223. 


[a] Illustration.—In an action to 


recover a ring, a witness testified that 
plaintiff purchased the ring from him 
and paid for it, and when it was de- 
livered the ring was loaned to defend- 
ant’s intestate by plaintiff under a 
parol agreement with intestate, title 
and ownership being retained in plain- 
tiff. It was held that such witness 
was not a person “from, through, or 
under whom’ plaintiff derived “his 
interest or title by assignment or oth- 
erwise’ within the meaning of the 
statute. Abbott v. Doughan, 97 N.E. 
59952204 NEY 220. 


[b] Mere conduit through whom 
title passed, who has no interest what- 
soever in the suit, is notaincompetent 
as a witness. Dougherty v. Strong, 
281 S.W. 445, 313 Mo. 27. 


Purpose of statute see supra § 339. 


73. Roberts v. Roberts, (Mo.) 291 
S.W. 485. 


74. Jernigan v. Gibbs, 89 So. 196, 
206 Ala. 93; Moore vy. Williams, 29 So. 
795, 129 Ala. 329; Boykin v. Smith, 
65 Ala. 294; Zimmer v. Zimmer, 132 
N.E. 216, 298 Ill. 586; Ferbrache v. 
Ferbrache, 110 Ill. 210; McCann v. 
Atherton, 106 Ill. 31;. King v. Worth- 
ington, 73 Ill. 161; Detwiler vy. Coldren, 
101 Pa.Super. 189; Pacheco v. Mello, 
247 P. 927, 189 Wash. 566. 


[a] Rule applied.—(1) In a suit by 
one son against another, praying that 
dower in the deceased mother’s land 
be assigned to the husband and the 
premises partitioned among the heirs, 
the husband, having conveyed the land 
by warranty deed, and being interest- 
ed adversely by reason of his convey- 
ance and his covenants of warranty, 
was held not a competent witness 
against the son, suing in the original 
bill and defending in the cross bill as 
heir at law of the mother. Zimmer v. 
Zimmer, 132 N.E. 216, 298 111.586. (2) 
The common grantor of a deceased 
person and plaintiff was held not a 
competent witness to impeach the 
deed to decedent by explanation of 
latent ambiguities so as to reduce the 
length of the boundary line and the 
corresponding acreage. Detwiler v. 
Coldren, 101 Pa.Super..189. 


Interested persons as witnesses see 
supra §§ 318-338. 


75. Pacheco v. Mello, 247 P. 927, 
139 Wash. 566. 


Parties as witnesses see supra §§ 
291-817. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 342-345] 


matter at issue7® but his interest must be substan- 
tial,77 and where he has not guaranteed the title and 
has no financial interest in the result of the suit he 
may testify,’® although he may be related to the par- 
ty in whose favor he testifies.*® A grantor is not 
barred from testifying because of interest where 
the nature of the suit is such that the outcome is a 
matter of indifference to him.8® Under a statute 
prohibiting a party to the suit from testifying, a 
grantor who is not a party and who is not interested 
in any way may testify,$t and so a remote grantor is 
not incompetent where he is not a party to the action 
and not one who would be bound by an adverse judg- 
ment.°2. Where a statute provides that no person 
shall testify as to a claim he has transferred since 
the death of decedent, a grantor who transfers his 
interest in property before decedent’s death is not 
incompetent.8? It has been held that the vendor of a 
personal chattel is not “an assignor of a thing in ac- 
tion or contract,” within the meaning of a statute 
rendering such assignor incompetent.®* 


[§ 343] dd. Mortgagor.°> A mortgagor may be 
incompetent to testify in favor of his mortgagee 
within the terms of a statute disqualifying a person 
from, through, or under whom a party or interested 
person derives his title or interest.°° Under such a 
statute a mortgagor who has transferred his interest 
to a third person against whose executor the mort- 
gagee revives an action for conversion of the prop- 
erty is incompetent to testify as to the transfer.§? 


[§ 344] ee. Parties to Negotiable Paper. A 
transferee of a promissory note derives his title 
thereto from the payee within the contemplation of a 
statute providing that a person from whom a party 
derives his interest shall not be examined as a wit- 
ness on behalf of such party in a suit against the ex- 


76. Towles v. Campbell’s Adm’r, 60 
S.W.(2d) 378, 249 Ky. 123; Foust v. 
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79. Hall v. Wilson, supra. 
Relationship as constituting inter- 
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ecutor or administrator of deceased.** The payee 
of a note, who sues the administrator of a decedent 
for damages for breach of an agreement between the 
maker and decedent, in which the latter had agreed 
to become surety on the note, does not derive his 
title from the maker within the terms of the statute 
and the maker is competent to testify.8® The act of 
delivery of a note by the maker to the holder involves 
no such succession of title or interest as renders the 
holder incompetent to testify for the maker in an ac- 
tion against the representative of an accommodation 
indorser.®°® One who has indorsed a note for the ae- 
commodation of the maker for a special purpose does 
not, on its transfer by the maker to a third person 
for value in violation of such special purpose, be- 
come the assignor of such transferee, and, in an ac- 
tion against such transferee to recover the amount 
he has been compelled to pay under his contract of 
indorsement, he is a competent witness to prove 
transactions with the maker who has died prior to the 
trial.°t It has been held that a statute excluding 
“the assignor of a thing in action or contract” refers 
only to transferors of contracts and things in action 
then made assignable at law, which were not so pre- 
viously and which the assignee, contrary to former 
rules, was authorized to prosecute in his own name, 
and does not prohibit the testimony of a person who 
transfers a note by indorsement or delivery.°? 


[§ 345] ff. Debtor and Creditor. A creditor of 
a decedent’s estate, who has been paid by the admin- 
istrator, is incompetent to establish the claim against 
the estate in favor of the administrator as he is a 
transferor of the claim or a person from whom a par- 
ty derives title or interest.°? A judgment creditor 
derives title through his judgment debtor within the 
meaning of such a statute, and hence the latter may 
not testify in the former’s behalf.®* A debtor is 


Survivorship feature. Reid v. Reid, 
20 S.W.(2d) 1015, 230 Ky. 835. 


Hill, 285 S.W. 235, 215 Ky. 364; Cum- 
berland Coal Co. v. Croley, 189 S.W. 
198, 172 Ky. 222; Hornsby v. David- 
son, 55 S.W. 684, 21 Ky.L. 1531; Nor- 
fleet v. Logan, 54 S.W. 713, 21 Ky.L. 
1200. 


[a] Warrantor of title is incom- 
petent in an action involving the title. 
Parkey v. Brock, 299 S.W. 1061, 222 
Ky. 34; Cumberland Coal Co, v. Croley, 
189 S.W. 198, 172 Ky. 222; Hornsby 
v. Davidson, 55 S.W. 684, 21 Ky.L. 
Lists 


[b] Fraudulent conveyance.—The 
grantor in a conveyance attached by 
his ereditor as fraudulent is not a 
competent witness for plaintiffs as to 
the transaction with the grantee, since 
deceased. Norfleet v. Logan, 54 S.W. 
713, 21 Ky.L. 1200. 


77. Hall v. Wilson, 249 P. 668, 121 
Kan. 606. 
[a] In ejectment, a person who 


had once bought the land, but had the 
deed made to his daughter, who con- 
veyed to defendant, is not on that ac- 
count so interested in the controversy 
as to be disqualified to testify in 
favor of defendant concerning a con- 
versation had with a person since de- 
ceased through whom plaintiffs claim. 
Hall vy. Wilson, 249 P. 668, 121 Kan. 
606. 


Disqualifying interest generally see 
supra §§ 319-3238. 

78. Hall v. Wilson, 249 P. 668, 121 
Kan. 606 


est generally see supra § 324. 


80. Fitzgerald v. Williamson, 5 So. 
309, 85 Ala. 585; Stephens vy. Hoffman, 
104 N.H. 1090, 268 Ill. 197; Reid v. 
Reid, 20 S.W.(2d) 1015, 230 Ky. 835; 
moa v. Jones, 231 S.W. 503, 191 Ky. 


[a] _ Contest between heirs.—Al- 
though the original grantor warranted 
the title, he is competent to testify in 
an action between the heirs of one 
whose name was substituted in the 
deed for that of the original grantee 
and the grantees of the original gran- 
tee. Stephens v. Hoffman, 104 N.E. 
1090, 263 Ill. 197. 


[b] Where grantor would not be 
liable on covenant of warranty in 
case his grantee’s title was defeated 
he is competent for his grantee. Fitz- 
gerald v. Williamson, 5 So. 309, 85 Ala. 
585. 


{c] Where there is no warranty 
the grantor may testify. Riddle v. 
Jones, 231 S.W. 503, 191 Ky. 763. 


[ad] Survivorship feature in deed. 
—Where a deed to a husband and wife 
contained the clause, “to have and to 
hold the hereinbefore described prop- 
erty unto said second parties and to 
the survivor of them,” and the words 
“to the survivor of them” had been 
stricken and the words “their heirs 
and assigns forever’’ were added, after 
the death of the husband the grantor 
is competent to testify as to the in- 
tention of the parties concerning the 


81. Buckley v. Runge, (Tex.Civ. 
App.) 136 S.W. 533. 


82. Antone v, Meadows, (Tex.Civ. 
App.) 256 S.W. 700. 


83. Sneel v. Fewell, 1 So. 908, 64 
Miss. 655. 


84. Crosby v. Nichols, 
Super. 450. 


§ es As interested person see supra 


86. Clinton Sav. Bank v. Grohe, 88 
N.W. 357, 115 Iowa 292. 


87. Beck v. Cooke, 57 N.Y.S. 658, 
27 Misc. 185 [aff 65 N.Y.S. 1127, 31 
Mise. 833]. 


88. Partyka v. Zawadzki, 228 N.Y. 
S. 494, 131 Mise. 854. 


89. Culbertson v. Salinger & Brig- 
ham, 108 N.W. 454, 131 Iowa 307. 


90. Converse v. Cook, 31 Hun (N. 
Ne rar ty: 


91. Comstock v. Hier, 73 N.Y. 269, 
29 Am.R. 142. 


92. McHose v. Cain, 22 Wis. 486; 
McConnell v. McCraken, 14 Wis. 83. 


93. White v. Thompson, 26 So. 648, 
123 Ala. 610; Baker v. Galpin, 39 N.J. 
Eq. 491; Fross’ Appeal, 105 Pa. 258; 
Dawson v. Hemelrick, 11 S.E. 31, 33 
W.Va. 675. 


94. Geissmann vy. Wolf, 46 Hun (N. 
Y.) 289. 
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not a competent witness for his ereditor who seeks to 
be substituted to his rights, as to a transaction with 
a person since deceased, under a statute providing 
that an assignment of a claim by a person who is in- 
competent to testify for himself shall not make him 
competent to testify for another.®® 


[§ 346] gg. Agent. An agent signing his prin- 
cipal’s name is not within the contemplation of a 
statute disqualifying as a witness a person from, 
through, or under whom a party to the action de- 
rives his title or interest,®* but where he takes title 
in his own name and later transfers pursuant to his 
principal’s direction, he has been held to be within 
the statute.°” 


[§ 347] hh. Husband and Wife.°* A husband su- 
ing for services rendered by his wife does not derive 
his claim from her, as he is entitled to the value of 
her services by virtue of his marital rights, and hence 
she is not an incompetent witness for him under a 
statute prohibiting a person from, through, or un- 
der whom a party derives his interest to testify.°° 
Where a wife sues for services rendered decedent, 
her husband who, before the services were performed, 
has agreed that the compensation received would he. 
hers, is not an incompetent witness in her behalf as 
an assignor of her claim,* and in some eases this has 
been held to apply to the furnishing of board or lodg- 
ing,? but there is authority that where the claim is 
for board or lodging furnished decedent, the hus- 
band is incompetent to testify* unless the wife has 
furnished the board or lodging on her separate ac- 
count. Although consideration for a promissory 
note is an agreement by the maker thercof with a 
husband and wife that the maker may have a home 
with them as long as he. may live, where the note is 
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given to the wife absolutely and as her separate prop- 
erty with the consent of her husband, the latter is 
not his wife’s assignor and is competent to testify as 
to the transaction in an action on the note against 
the deceased maker’s estate.° A husband is compe- 
tent as a witness for his wife with respect to prop- 
erty which she claims as her separate property not 
derived from him.® The wife of the grantor of a par- 
ty, who had no interest in the Jand, but joined in the 
deed merely to release her dower, is not a person 
from, through, or under whom such party derives his 
interest or title, so as to exclude her testimony as to 
transactions with a decedent under whom the other 
party claims.? Where, in an action by an executor to 
foreclose a mortgage given by a husband to secure the 
price of land purchased by him, the wife claimed as a 
defense that the mortgage was to be hers after dece- 
dent’s death, the husband, having previously with- 
drawn his answer in the action, was not disqualified 
as the person from whom the wife derived her inter- 
est or title.® 


[§ 348] ii. Parent and Child. A claim for wages 
aceruing to a child after emancipation is not derived 
from, through, or under the parent by assignment or 
otherwise, so as to disqualify the parent from giving 
evidence in an action by the child to recover the 
wages.® Where a parent surrenders his child to a 
person since deceased on an agreement that the lat- 
ter shall adopt or rear the child and bequeath prop- 
erty to him, in an action by the child on the contract 
against decedent’s estate the parent is not an incom- 
petent witness as a person from, through, or under 
whom plaintiff derives his title or interest,1®° but it 
has been held that, where, in an action‘by a child to 
enforce a contract of deceased, alleged to be his 


95. Thomas v. Payne, 51 S.W. 450, 
21 Ky.L. 401. 

96. Currier v. Clark, 124 N.W. 622, 
145 Iowa 618. See Stiles v. Beed, 130 
N.W. 376, 151 Iowa 86 (71so to the 
effect that an agent is not a person 


from whom the principal derives 
title). 
[a] Thus the agent of a deceased 


mortgagor, who signed the mortga- 
gor’s name at the mortgagor’s request, 
is a competent witness in a suit to 
foreclose the mortgage, brought 
against the administrator of the de- 
ceased mortgagor. Currier v. Clark, 
124 N.W. 622, 145 Iowa 613. 


97. Zwietusch ve Luehring, 144 N. 
W. 257, 156 Wis. 96. 


98. Husband or wife as interested 
witness see supra § 325. 


99. Bayless v. Reed, 190 P. 211, 47 
@aivApp: 139) feita Cyels ) Porter Vv. 
Dunn, 30 N.E. 122, 131 N.Y. 314; Hop- 
kins v. Clark, 35 N.Y.S. 360, 90 Hun 4. 


Right of husband to services and 
earnings of wife generally see Hus- 
band and Wife § 36. 


' J, Eaton v. Mudge, 164 N.W. 463, 
197 Mich. 604; Bolthouse v. De Speld- 
er, 147 N.W. 589, 181 Mich. 153; La- 
shaw v. Croissant, 34 N.Y.S. 667, 88 
Hun 206. 

2. Lashaw v. Croissant, supra; 
Sands v. Sparling, 31 N.Y.S. 251; 82 
Hun 401. 

8. Hartle v. Keefer’s Estate, 244 
N.W. 443, 260 Mich. 188; Eaton v. 


Mudge, 164 N.W. 463, 197 Mich. 604; 
Finn v. Sowder’s Estate, 103 N.W. 177, 


139 Mich. 623; Stackable v. Stack- 
able’s HEstate, 32 N.W. 808, 810, 65 
Mich. 515. 


“It is clear that, without some as- 
signment, this claim for board would 
belong to the husband, and not to the 
wife. He was the head of the house- 
hold and furnishing the family sup- 
plies. There had to be some agree- 
ment on his part with his wife that 
she should receive the pay for the 
board. The statute is aimed at an 
assignment before the death of the 
party, against whom the claim exists, 
as well as to one after his death. We 
do not think he was a competent wit- 
ness _ in relation to the items for 
board.” Stackable v. Stackable’s Es- 
tate, supra. 


4 Slack v. Norton, 69 N.W. 497, 
111 Mich. 213 [dist Stackable v. Stack- 
able’s Estate, 32 N.W. 808, 65 Mich. 
515]. 


5. Cullen v. Bisbee, 144 P. 968, 970, 
168 Cal. 699. 


“Section 1880 of the Code makes 
the party, or assignor of the party, 
incompetent when the action is 
against an executor or administrator 
upon a claim or demand against the 
estate of a deceased person. Inas- 
much as this note never was the prop- 
erty of the husband, it is obvious that 
that section does not apply to him. 
The mere fact that the consideration 
of the note at one time was communi- 
ty property does not make him either 


'a necessary party to the action or the, 


assignor of the plaintiff. If the hus- 
band should make a gift of property 
to his wife, and she should thereafter 
sell it, taking a note for the purchase 
money, it would not be contended that 
the husband was her assignor mere- 
ly because he has previously made a 
gift to her of the property which con- 
stituted its consideration. The case 
at bar is precisely of the same charac- 
ter. The husband gave the considera- 
tion to the wife, and She thereupon 
bargained it away, taking the note as 
the price.” Cullen v. Bisbee, supra. 


H 6. Olcott v. Kohlsaat, 8 N.Y.S. 116, 
ale 


7. Clawson v. Wallace, 52 P. 9, 16 
Utah 300. 


8. Bouton vy. Welch, 63 
170 N.Y. 554. 


9. Weese v. Yokum, 59 S.B. 514, 62 
WViSViar SOO: 


10. Horner v. Maxwell, 153 N.W. 
331, 171 Iowa 660 [foll Stutsman vy. 
Crain, 170 N.W. 806, 185 Iowa 514]; 
Healy v. Healy, 66 N.Y.S. 927, 55 App. 
Div. 315 [aff 60 N.B. 1112, 166 N.Y. 
624]; Godine v. Kidd, 19 N.Y.S. 335, 
64 Hun 585, 29 Abb.N.Cas. 36; Dilger 
v. McQuade’s Hstate, 148 N.W. 1085, 
158 Wis. 328. 


[a] “From, through, or under” has 
reference to the devolution of title, 
and not the agencies by which this 
was effected. Horner vy. Maxwell, 153 
N.W. 331, 171 Iowa 660. 


Contract for benefit of plaintiff gen- 
erally see infra § 349. 


N.E. 539, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 348-350] 


father, to settle a certain amount on him, on his ar- 
riving at a certain age, it appeared that the prom- 
ise of the mother to support the child was the only 
consideration of the promise of the alleged father, 
the mother was not a competent witness.'! 


[§ 349] jj. Person Making Contract for Benefit of 
A person who makes a con- 
tract for the benefit of another and furnishes the 
sole consideration therefor has been held to be the 
person through whom the beneficiary derives his title 
or interest and hence is incompetent to testify,t® but 
whether this rule will continue has been stated to be 


Another Generally.12 


11. Rosseau v. Rouss, 72 N.E. 916, 
BIS ORIN. Ys LLG, 
12. Contract by parent for benefit 


of child see supra § 348. 


13. Rosseau v. Rouss, 72 N.E. 916, 
180 N.Y. 116 [dist Connelly v. O’Con- 
nor, 22 N.E. 753, 117 N.Y. 91 and Bou- 
ton v. Welch, 63° N-E. 539,°170. N.Y. 
554]; Roy v. Salisbury, 134 N.Y.S. 
733. 

14. Croker v. New York Trust Co., 
4156 N.E. 81, 245 N.Y. 17 (stating that 
the doctrine has by implication been 
somewhat shaken). 

15. U.S.—Johnson v. Garner, 
a. U56: 


D.C.—Lockwood v. Rucker, 34 App. 
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D.C. 376; Slaughter v. Loeb, 28 App. 
D.C. 57; Jones v. Slaughter, 28 App. 
D.C. 43; Mankey v. Willoughby, 21 


App.D.C. 314. 


Ga.—Nesbitt v. Parrott, 10 S.B. 589, 
84 Ga. 142; Robson v. Harris, 7 S.E. 
‘926, 82 Ga. 153; Prendergast v. Wise- 
MAN i Sil 122.5,4050), Gay, 419%) .Doer= 
flinger v. Nelson, 76 Ga. 101; Augusta 
Nat. Bank v. Bones, 75 Ga. 246; Dan- 
jel v. Burts, 72 Ga. 143; Huggins v. 
Huggins, 71 Ga. 66; Oatis v. Harrison, 
60 Ga. 535; Hays v. Callaway, 58 Ga. 
288; Tippin v. Byrd, 54 Ga. 119; Cren- 
shaw v. Robinson, 37 Ga. 118; Archer 
v. Greer, 36 Ga. 107. 


Md.—Gunther vy. Eennett, 19 A. 1048, 
72 Md. 384; Wright v. Gilbert, 51 Md. 


146; Orendorff v. Utz, 48 Md. 298. 
Mass.—Farrelly v. Ladd, 10 ailen 
V27: 


Mo.—Baker v. Keet-Rountree Dry 


1003, “318. Mo. 969; Lawhon v. 4 
Joseph Veterinary Laboratories, 252 
S.W. 44; Rector v. Goodloe, 249 S.W. 
897, 298 Mo. 261; Oliver v. Johnson, 
142 S.W. 274, 238 Mo. 359; Brown v. 
Patterson, 124 S.W. 1, 224 Mo. 639; 
Green Real Estate Co. v. St. Louis 
Mut. House Bldg. Co. No. 3, 93 S.W. 
1111, 196 Mo. 358; Kirton v. Bull, 68 
‘S.W. 927, 168 Mo. 622; Baker v. Reed, 
62 S.W. 1001, 162 Mo. 341; Davis v. 
Wood, 61 S.W. 625, 161 Mo. 17; Hach 
-v. Rollins, 59 S.W. 232, 158 Mo. 182; 
Tieeper v. Taylor, 19 S.W. 955, 111 
Mo. 312; Wood v. Matthews, 73 Mo. 
Avie Sitton wv. Shipp, (65. Mo... 297; 
Kellogg v. Malin, 62 Mo. 429; Ander- 
son v. Hance, 49 Mo. 159; Johnson v. 


Quarles, 46 Mo. 423; Hofmann v. 
Sawyer, (App.) 50 S.W.(2d) 674; 
Hathaway v. McBride, (App.) 198 S. 
W. 1143; Grubbs v. Ray, 141 S.W. 17, 


159 Mo.App. 426; Blood v. Sovereign 
Camp W. O. W., 120 S.W. 700, 140 Mo. 
App. 526; Hill-Dodge Banking Co. v. 
Toomis, 119 S.W. 967, 140 Mo.App. 62; 
Woltemar v. Doye, 76 S.W. 1053, 102 
Mo.App. 133; State v. Thompson, 81 
Mo.App. 549; Cahill, Collins & Co. v. 
Blliott, 54 Mo.App. 387; Soeding v. 
Bonner, etc., Iron Co., 35 Mo.App. 349. 


Nev.—Reinhart v. Echave, 185 P. 
1070, 187 P. 1006, 48 Nev. 323. 


Pa.—Hunsicker vy. Waidelich, 153 A. 
, 


WITNESSES 


uncertain.?* 


living witness 
against him.*® 


3380 O02 Ba. 24. 64 AUR, shies inne 
Weller’s Estate, 93 A. 331, 247 Pa. 196; 
Bloomsburg First Nat. Bank v. Gerli, 
74 A. 52, 225 Pa, 256; Foster v. Alls- 
house, 71 A. 915, 222 Pa. 446; Wright 
Ve Plamina.. p59) eA A LO9%.) 21.0, eal. i349); 
Smith v. Rishel, 30 A. 239, 164 Pa. 181; 
Wolf v. Wolf, 28 A. 164, 158 Pa. 621; 
Arrott Power-Steam Mills Co. v. Way 
Mfg. Co.,. 22 A. 699, 143 Pa. 435; <Ar- 
thurs v. King; 84 Pa. 525; Karns v. 
Tanner, 66 Pa. 297; Carey v. Fair- 
child 9okerdcs., b.ba Cas. seo7, Lute 
Hoy’s Estate, 73 Pa.Super. 512; Dou- 
gal v. Woods, 61 Pa.Super. 172; Me- 
gargee’s Estate, 10 Pa.Dist.&Co. 595; 
In re Cameron, 23 Pa.Dist. 1074; 
Dahlem’s Est., 15 Pa.Dist. 28; Pleas- 
anton{s st. Gaba. Dist, 5,09 Pao. 
205; "Burton’s Dstate;'3\ Pa. Dist. 755, 
15 Pa.Co. 367; Greensburg Bldg., etc., 
Assoc. v. Bates; 36 Pa.Co. 257; . Foster 
v. Allshoune, 34 Pa.Co. 164; Neely’s 
Est., 4 Pa.Co. 644. 


Vt.—De Nottbeck v. Chapman, 108 
A, 388, 93 Vt. 378; Randall’s Adm’r 
v. Randall, 24 A. 1011, 64 Vt. 419; 


Johnson v. Dexter, 37 Vt. 641. 


Va.—HEllis v. Harris’ Ex’r, 32 Gratt. 
(73 Va.) 684; Parent’s Adm’r v. Spit- 
ler’s Adm’r 30 Gratt. (71 Va.) 819. 


[a] Rule applied.—(1) A daughter 
presenting a claim against her deceas- 
ed father’s estate for services render- 
ed was incompetent to testify to his 
contract to pay therefor. Hofmann 
v. Sawyer, (Mo.App.) 50 S.W.(2d)} 674. 
(2) Plaintiff suing a widow and chil- 
dren to quiet title was held not com- 
petent to testify to conversations had 
with the deceased husband and father 
as to the terms on which the land was 
placed in the hands of deceased where 
the widow and children relied on ad- 
verse possession. Eaton v. Cates, 
(Mo.) 175 S.W. 950. (3) A-party in 
ejectment claiming title through a de- 
ceased grantor may not testify as to 
declarations made by the grantor 
while in possession of the adjacent 
land subsequently sold to the adverse 
party as to the boundary line between 
the tracts. Brown v. Patterson, 124 
S.W. 1, 224 Mo. 639. (4) A person 
named as a beneficiary in an instru- 
ment changing beneficiaries, purport- 
ed to be executed by insured, is not 
competent in a suit involving the va- 
lidity of such instrument. Blood v. 
Sovereign Camp W. O. W., 120 S.W. 
700, 140 Mo.App. 526. (5) In an ad- 
ministrator’s proceeding to recover 
from a bank deceased’s Savings ac- 
count, deceased’s daughter who claim- 
ed that deceased transferred such ac- 
count to her was incompetent to tes- 
tify. In re Gallagher’s Hstate, 167 A. 
476, 109 Pa.Super. 304. (6) A con- 
tractor claiming lien was held incom- 
petent to testify regarding an oral 
contract with the deceased owner. 
Hunsicker v. Waidelich, 153 A. 3385, 
302 Pa. 224, 84 A.L.R. 211. 


16. Wilson v. Sutton, 154 S.W. 394, 
153 Ky. 96; In re Bowman’s Hstate, 
152. A. oo, o0Ul Pa. 8387, Wright v; Han= 


na, 59 A. 1097, 210 Pa. 349; Roth’s Es- 


is sealed by death. 
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[§ 350] (5) Surviving Party to Contract, Cause 
of Action, or Transaction—(a) In General. 
son of statutes expressly so providing, a surviving 
party to the contract, cause of action, or transac- 
tion may not testify with reference thereto in his 
own favor where the other party is dead, insane, or 
otherwise incapable of testifying,t®> at least if no 

to the transaction 
For the witness to be incompetent he 
must have an interest in the result of the suit?’ ad- 
verse to that of decedent;!®8 the mere fact that his 


By rea- 


has testified 


tate, 24 A. 685, 150 Pa. 261; In re My- 
ers’ Hstate, 157 A. 916, 103 Pa.Super. 
ane Jacobs v. Krieger, 87 Pa.Super. 


Removal of incompetency see infra 
§§ 476-485. 


17. Ham & Ham Lead & Zinc Inv. 
Co. v. Catherine Lead Co., 158 S.W. 
369, 251 Mo. 721; Martin v. Aber: 
nathy, 278 S.W. 1050, 220 Mo.App. 76; 
Darks v. Scudders-Gale Grocer Co., 
130 S.W. 430, 146 Mo.App. 246. 


[a] Object of statute is to prevent 
one interested party from giving tes- 
timony when the other party’s mouth 
Goldsworthy v. 
Johnson, 204 P. 505, 45 Nev. 355. 


[b] Person receiving part of con- 
sideration.—One to whom money was 
paid as consideration for a devise of 
realty to the payer was not incompe- 
tent to testify in a suit to establish 
the will which was lost or to have spe- 
cific performance of the contract 
where she had no interest in the liti- 


gation. Milton vy. Kite, 76 S.E. 313, 
114 Va. 256. 
[c] Misrepresentation by sales- 


man.—In an action in tort against a 
wholesaler for the death of a retailer 
using aS medicine ginger extract con- 
taining wood alcohol sold by the for- 
mer to the latter and his partner in 
business under the representation that 
the extract was used for medicine and 
was harmless, the partner was compe- 
tent to testify that the salesman of 
the wholesaler selling the extract rep- 
resented that the extract was used 
for medicinal purposes and was harm- 
less, although the salesman was 
dead, notwithstanding the statute pro- 
viding that, in actions where one of 
the original parties to the contract or 
cause of action is dead, the other par- 
ty shall not be permitted to testify in 
his own favor or in favor of one party 
to the action claiming under him, 
since he was not interested in the out- 
come of the suit. Darks v. Scudders- 
Gale Grocer Co., 130 S.W. 430, 146 Mo. 
App. 246. 


18. Harrison v. Perry, 13 S.E. 88, 
86 Ga. 813; Perry v. Hodnett, 38 Ga. 
103; Milligan vy. G. D. Milligan Gro- 
cer Co., 233 S.W. 506, 207, Mo.App. 
472; In re Edmundson’s Hstate, 103 
A. 277, 259 Pa, 429, (2 ATER 1150: 
Bloomsburg First Nat. Bank v. Gerli, 
74 A. 52, 225 Pa, 256; Heere v. Tay- 
lor Hose Co. No. 1, 99 Pa.Super. 561; 
Waugaman vy. Henry, 75 Pa.Super, 94; 
Greensburg Bldg., ete, Assoc. v. 
Bates, 19 Pa.Dist. 224; Miller v. Mil- 
ler, 1 Pa.Dist. 95; Cunningham v. 
Morrow, 24 Pa.Co. 348. But see Nee- 
ly’s Estate, 4 Pa.Co. 644 [aff with no 
discussion of competency 16 <A. 883, 
124 Pa, 406] (holding, in an action on 
a tripartite contract by one party 
against the executors of another 
party, that the admissibility of the 
testimony of the third party does not 
depend upon his interest in the con- 
troversy and should be excluded). 


“The disqualification depends not 
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testimony may be adverse does not disqualify him.?® 
The disqualification of the survivor extends only to 
transactions between the witness and decedent and 
not to competency generally.?° It is the death of the 
sole adverse party, and, if more than one, the deaths 
of all, that operate to exclude the other party from 
testifying in his own favor.?! The statute is applica- 
ble whether the living party is plaintiff or defend- 
To be within the disqualification of the stat- 


ant.?? 


only on the fact of a witness being a 
surviving or remaining party, to the 
thing or contract in action, but of his 
having an interest adverse to_ the 
right of the deceased party, which 
right has passed by his own act or 
deed to a party on the record who rep- 
resents his interest in the subject in 
controversy.” Heere v. Taylor Hose 
Co. No. 1, 99 Pa.Super. 561; 564. 


19. Orndoff v. Consumers’ Fuel Co., 
162 A. 431, 308 Pa. 165; In re Edmund- 
son’s Hstate, 103 A. 277, 259 Pa. 429, 
2 A.L.R. 1150; Bloomsburg First 
ee Bank v. Gerli, 74 A. 52, 225 Pa. 

56< 


20. See infra §§ 391, 396. 


21. Maitia v. Allied Land & Live 
Stock Co., 248 P. 8938, 49 Nev. 451; 
Dawson, Adm’r v. Wait, 41 Vt. 626. 


Effect of death of one of two co- 
parties see infra § 365. 


22. Paska v. Saunders, 153 A. 451, 
aye Nek 204; Johnson vy. Dexter, 37 
t, E : 


23. Oatis v. Harrison, 60 Ga. 535; 
Virgin v. Wingfield, 56 Ga. 474; Allen 
v. Baldwin, 22 Minn. 397; Watts v. 
Leidig, 29 Leg.Int. (Pa.) 293; Paska 
v. Saunders, 153 A. 451, 103 Vt. 204; 
aay ee v. Windsor Sav. Bank, 48 Vt. 


[a] In Missouri (1) it has been 
held that a party to the contract or 
cause of action is incompetent to tes- 
tify in favor of himself or those 
claiming under him, although he is 
not a party to the record. Leach v. 
McFadden, 19 S.W. 947, 110 Mo. 584 
[dist Bates v. Forcht, 1 S.W. 120, 89 
Mo. 121]; Meier v. Thieman, 2 S.W. 
435, 90 Mo. 433 [rev 15 Mo.App. 307]; 
Stone v. Fry, 178 S.W. 289, 191 Mo. 
App. 607; Cleveland v. Coulson, 73 S. 
W. 1105, 99 Mo.App. 468 [expl Meier 
v. Thieman, 2 S.W. 435, 90 Mo. 433; 
Ford v. O’Donnell, 40 Mo.App. 51; St. 
Charles First Nat. Bank v. Hunt, 25 
Mo.App. 170]; Saetelle v. Metropoli- 
tan L. Ins. Co., 81 Mo.App. 509; Thie- 
mann v. Meier, 25 Mo.App. 306. (2) 
But another line of cases has express- 
ed a contrary view. Looker v. Davis, 
47 Mo. 140 [foll Smith v. Brinkley, 132 
S.W. 301, 151 Mo.App. 494; Jackson 
v. Smith, 123 S.W. 1026, 139 Mo.App. 
691; Pritchett v. Reynolds, 21 Mo. 
App. 674]. (3) However, it has been 
stated that Meier v. Thieman, supra, 
has impliedly overruled Looker v. Da- 
vis, supra. (4) The real party in in- 
terest, although not a party to the 
record, cannot testify to admissions 
made to him by the deceased party. 
Bagnell v. Sweet Springs Chemical 
Bank, 76 Mo.App. 121. 


24. Gay v. Gay, 5 Allen (Mass.) 
157; Jones v. Wolcott, 15 Gray 
(Mass.) 541; Knick v. Knick, 75 Va. 
12° 


25. Ga.—White v. Cook, 73 Ga. 164; 
Turner v. Jordan, 67 Ga. 604; Kil- 
patrick v. Strozier, 67 Ga. 247; Rush 
v. Ross, 65 Ga. 144; Willingham v. 
Smith, 48 Ga. 580. 


Mo.—Townsend v. Schaden, 204 S. 
W. 1076, 275 Mo. 227; Ham & Ham 


~ 
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Lead & Zine Inv. 
Lead Co., 158 S.W. 369, 251 Mo. 721; 
Spence v. Spence, 141 S.W. 898, 238 
Mo. 1; McKee v. Downing, 124 S.W. 
7, 224 Mo. 115; Stam v. Smith, 81 S. 
W. 1217, 183 Mo. 464; Southern Com- 
mercial Sav. Bank v. Slattery, 66 S. 
W. 1066, 166 Mo. 620; O’Bryan v. Al- 
len, 8 S.W. 225, 95 Mo. 68; State v. 
Huff, 63 Mo. 288; State v. Farmer, 54 
Mo. 439; Lauf v. Wiegersen, (App.) 
297 S.W. 79; Poague v. Mallory, 235 
S.W. 491, 208 Mo.App. 395; Stratton 
v. Cole, 216 S.W. 976, 203 Mo.App. 257; 
Citizens’ Nat. Bank v. Rombauer, 189 
S.W. 651, 195 Mo.App. 690; F. Hat- 
tersley Brokerage & Commission Co. 
v. Humes, 182 S.W. 93, 193 Mo.App. 
120; Grubbs v. Ray, 141 S.W. 17, 159 
Mo.App. 426; Borchers v. Barckers, 
138 S.W. 555, 158 Mo.App. 267. 


Pa.—lIn re KahnsS30 A:°215, 163 Pa. 
438; Watson’s Estate, 11 Phila. 99. 


R.I.—Kenyon v. Peirce, 24 A. 825, 
17 R.I. 794. 


Vt.—Atkin v. Atkin, 37 A. 746, 69 
Vt. 270. ; 


Va.—Hall’s Adm’r v. Rixey’s Adm’r, 
6 S.E. 215, 84 Va. 790. 


[a] Rule applied.—(1) Where both 
the maker and payee of a note in suit 
were dead the maker’s wife could tes- 
tify that she paid it for him, since she 
was not one of the original parties 
to the contract or cause of action, and 
was not called to testify in her own 
favor. Rush v. Ross, 65 Ga. 144. (2) 
Where plaintiffs claimed land which 
defendant’s ancestor had owned as a 
tenant in common with plaintiffs’ an- 
cestor, and plaintiffs’ title was based 
on adverse possession and a sheriff’s 
deed to plaintiffs’ ancestor of the land 
owned by defendant’s ancestor, plain- 
tiffs were not incompetent to testify 
in their own behalf. Spence v. Spence, 
141 S.W. 898, 238 Mo. 71. (3) In an 
action to set aside the deed of a dece- 
dent as in fraud of creditors the cause 
of action in issue is not the deed it- 
self but: whether it is fraudulent as to 
ereditors and hence the grantee is a 
competent witness. Stam v. Smith, 
81 S.W. 1217, 183 Mo. 464. (4) On 
mandamus against the clerk of a 
township board of education, to en- 
force the payment of a school war- 
rant, the district clerk, on whom the 
warrant was drawn, was not rendered 
incompetent, aS a witness by the 
death of the payee, since the clerk 
was not an original party to the con- 
tract. State v. Huff, 63 Mo. 288. (5) 
The chief beneficiary under the will of 
the deceased party, although in a 
sense claiming under him, was heid 
not incompetent to testify to a con- 
versation between the surviving party 
plaintiff and the decedent. Poague v. 
Mallory, 235 S.W. 491, 208 Mo.App. 
395. (6) In:an action to establish 
the validity of a note and deed of 
trust which on the face of the records 
had become inoperative on account of 
fraudulent release procured by pres- 
entation of a forged note, the death 
of the person who procured the re- 
lease did not preclude plaintiff from 
testifying where deceased was not a 
party to the note and deed of trust 


Co. v. Catherine 
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{ 


ute a witness need not be a party to the record,”® but 
there is other authority which holds otherwise.** 
Where the circumstances show that the witness is not 
a party to the contract or the transaction in issue, he 
may be permitted to testify,?® although he is inter- 
ested in the result of the suit.?° 
contract with deceased is a competent witness for 
another party who is suing on a separate contract of 
a similar nature.?* 


So, a party to one 


One who claims, not as a party 


sought to be established, and was not 
in contractual relationship to plaintiff. 
Stratton v, Cole, 216 S.W. 976, 203 
Mo.App. 257. (7) A cashier of, and 
stockholder in, a bank, who was pres- 
ent as clerk when its discount com- 
mittee negotiated a loan to a person 
since deceased, by which it acquired 
from him collateral in connection 
therewith, is not precluded from tes- 
tifying to the transaction. Southern 
Commercial Sav. Bank v. Slattery’s 
Adm’r, 66 S.W. 1066, 166 Mo. 620. 


[b] Mere bystander is not forbid- 
den to testify. KF. Hattersley Broker- 
age & Commission Co. v. Humes, 182 
S.W. 93,193 Mo.App. 120. 


[c] Widow (1) may testify as to 
a contract between her deceased hus- 
band and defendant’s intestate 
(O’Bryan v. Allen, 8 S.W. 225, 95 Mo. 
68) (2) or she may testify, in an ac- 
tion on decedent’s bond, that the bond 
has been paid (Watson’s Est., 11 Phila. 
(Pa.) 99). 


[d] Child of party to contract or 
cause of action is not incompetent. 
Anderson v. Hance, 49 Mo. 159. 


_[e] Stenographer of party.—Tes- 
timony of plaintiff’s stenographer as 
to conversations of deceased defend- 
ant with the president of the plaintiff 
company was held admissible, since 
she was not a party to the transac- 
tion. F. Hattersley* Brokerage & 
Commission Co. v. Humes, 182 S.W. 
93,193 Mo.App. 120. 


[f] Contract of assignment.— 
Where a contract, obligating a corpo- 
ration to pay to plaintiff and two, oth- 
ers a Sum of money on the happening 
of a certain contingency, was assign- 
ed to plaintiff by his associates, one 
of whom was dead at the time of 
plaintiff’s action, it was held that the 
contract of assignment was not the 
“contract in issue,’ within Rev. St. 
(1919) § 5410, so as to exclude testi- 
mony thereon by plaintiff, defendant’s 
liability and not plaintiff’s right to 
sue being the sole question in dispute. 
Timmonds v. Wilbur, (Mo.) 260 S.W. 
1004 [rev (App.) 236 S.W. 671]. 


26. Cole v. Waters, 147 S.W. 552, 
164 Mo.App. 567; Smith v. Brinkley, 
132 S.W. 301, 151 Mo.App. 494 [foll 
Norvell v. Cooper, 134 S.W. 1095, 155 
Mo.App. 445]. 

27. Biggerstaff v. Riley, 179 S.W. 
744, 192 Mo.App. 92; Snider yv. Mc- 


Atee, 147 S.W. 136, 165 Mo.App. 260 
[Laff 178 S.W. 484]. 


[a] Party to contract of employ- 
ment with deceased may testify as to 
a similar contract for another where 
the respective contracts are separate 
and independent. Biggerstaff v. Ri- 
ley, 179 S.W. 744, 192 Mo.App. 92. 


[b] Contracts to purchase.— 
Where three persons purchased stock 
from a decedent, and it appeared that, 
although they were together at the 
time of the purchase, decedent dealt 
with each one individually, and that 
each acted and contracted for him- 
self, in a proceeding by one of the 
purchasers against the executor of 
decedent for false representations the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 350-353] 


to the contract either in part or by fiction of law, but 
on the ground that the law entitles him to acquire a 
privity with respect thereto by reason of his interest, 
is not rendered incompetent by the death of one of 
the parties.*8 A person whose name is forged to an 
obligation is not a party to the transaction so as to 
be disqualified from testifying.?°® 


What is contract or cause of action in issue. A 
contract or cause of action is ‘in issue” so as to ren- 
der the surviving party incompetent when, and only 
when, it is in dispute or is the subject of the action®® 
and there must be a finding and judgment concern- 
ing it in whole or in part.*+ Such a provision refers 
to issues made by the evidence as well as those made 
by the pleadings.*?. A meeting or consultation of a 
board of directors of a corporation, giving rise to 
certain rights in a deceased director which are sought 
to be asserted in the action, is not a contract or cause 
of action in issue, so that the living directors are 
incompetent to testify with respect to the meeting.** 


[§ 351] (b) Particular Classes: of Persons—aa. 
Party to Bill or Note. The death or incapacity of 
one of the parties to a bill or note renders the other 
parties contracting with him incompetent to testify 
as to the contract under a statute which precludes 
the testimony of the surviving party. to a contract or 
cause of action;** but such a statute does not dis- 
qualify the holder of a note from testifying against 
the maker when the payee is incapable of testify- 
ing,*®® nor does it disqualify a party to a note given 
in payment of the note which is the contract in -is- 
sue.2® Where the cause of action is conversion of a 
note which was the property of decedent, the person 


103 Vt. 204; 


other purchasers were competent wit- 
Vt. 403. 


nesses. Snider v. McAtee, 147 S.W. 
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Hollister v. 
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who, without authority, transferred the note to de- 
fendant has been held to be a competent witness to 
prove the good faith of the transaction.** 


Indorser and indorsee. A statute which excludes 
the testimony of the “original” parties to a contract 
does not disqualify an indorsee of a note.*& Where 
a note owned by an incorporated association was as- 
signed by its trustees, who were alive at the trial of 
a suit on the note, the death of the treasurer of the 
association, who indorsed the note, was held not to 
render the indorsee incompetent.®® In a suit by the 
administrator of an indorsee against the indorser of 
a note, the latter will not be allowed to testify that 
he never received notice of protest.*° 


[§ 352] bb. Party to Bond. Under a statute pro- 
hibiting a surviving party to a contract or cause of 
action to testify, an obligor in a bond is not a com- 
petent witness in a suit thereon after the death of the 
obligee;#! but one not a party to a bond, but who 
has agreed with the obligor to pay it, and has receiv- 
ed from him money for that purpose, may prove pay- 
ment, although the obligee is dead.42 A surety of 
the principal obligor is incompetent,*? and, in an 
action by the administrator of a surety against the 
principals and a cosurety to obtain reimbursement 
for money paid by him on their obligation, the co- 
surety is not a competent witness as against plaintiff 
to show that others of the defendants sued as prin- 
cipals were not such.*+ 


[§ 353] cc. Party to Deed, Mortgage, Sale, or 
Lease. Under a statute which disqualifies as a wit- 
ness a party to a contract or cause of action in issue 
when the other party thereto is dead, a surviving 


will be to relieve himself from liabil- 
ity to the payee’s estate. First Nat. 
Bank v. Gerli, 74 A. (52,225 Pa. 256. 


Young, 42 


136, 165 Mo.App. 260 [aff 178 S.W. 
484]. 


28. Amonett v. Montague, 63 Mo. 
201. 


29. Lieber v. St. Louis Fourth Nat. 
Bank, 117 S.W. 672, 137 Mo.App. 158. 


[a] Thus, in an action by a depos- 
itor against a bank to recover the 
amount of checks sent by him to his 
loan agent to be delivered to supposed 
borrowers, and forged by the agent, 
who afterward committed suicide, the 
payees were not incompetent witness- 
es on the ground that they were priv- 
ies in contract with the deceased 
agent. Lieber v. St. Louis Fourth 
he Bank, 117 S.W. 672, 137 Mo.App. 
158. 


30. Griffin v. Nicholas, 123 S.W. 
1063, 224 Mo. 275; Paska v. Saunders, 
153 A. 451, 103 Vt. 204; Wilkins v. 
Brock, 70 A. 572, 81 Vt. 332; Morse 
v. Low, 44 Vt. 561; . Hollister v. 
Young, 42 Vt. 403. 


81. Griffin v. Nicholas, 123 S.W. 
1063, 224 Mo. 275. 


[a] Another statement.—"By the 
words, ‘contract or cause of action in 
issue and on trial,’ as used in the stat- 
ute, the legislature evidently intend- 
ed such contract or cause of action as 
was to be enforced by the proceed- 
ings; that in regard to which an is- 
sue was to be formed, and a trial had, 
where the rights of the parties to the 
contract or cause of action would be 
determined by the result.” Manufac- 
turers’ Bank of Troy v. Scofield, 39 
Vt. 590, 594. 


32. Paska v. Saunders, 153 A. 451, 


‘ 


.! 


£ 


33. Milligan v. G. D. Milligan Gro- 


oes Co., 233 S.W. 506, 207 Mo.App. 
72. 
34. Hubbard v. Chapin, 2 Allen 


(Mass.) 328; Byrne v. McDonald, 1 
Allen (Mass.) 293; Goddard v. Wil- 
liamson’s Adm’r, 72 Mo. 131; Angell 
v. Hester, 64 Mo. 142; Leeper v. Mc- 
Guire, 57 Mo. 360; Jones v. Burden, 
56 Mo.App. 199; Rice v. McFarland, 
41 Mo.App. 489; Ashbrook v. Letcher, 
41 Mo.App. 369; Pennell v. Phillips, 
20 Pa.Dist. 843; Loudermilch’s Est., 
18 Pa.Dist. 781, 35 Pa.Co. 318; Strick- 
ler v. Dillinger, 41 Pa.Co. 280; Foster 
v. King’s Estate, 50 A. 1061, 73 Vt. 
278; Sanborn v. Cole, 22 A. 716, 63 Vt. 
590, 14 L.R.A. 208; Rooney v. Minor, 
56 Vt. 527; Farmers’ Mut. F. Ins. Co. 
v. Wells, 53 Vt. 14. See Standford v. 
Horwitz, 49 Md. 525 (holding that, 
where the maker of a note signed his 
name for the benefit of another and 
so was prima facie liable to the de- 
ceased payee, he was incompetent as 
a witness to the transaction). 


fa] Rule applied.—(1) Under Act 
May 23, 1887 (P. L. p 159) § 5 cl “e,” 
disqualifying a surviving party to a 
contract with a decedent, or any other 
person having an adverse interest, to 
testify to anything occurring before 
decedent’s death, the maker of a 
note, who while cashier of a bank dis- 
counted it and placed the proceeds to 
his own credit, although on the face 
of the note they ought to have gone 
to the payee’s, will not be permitted, 
in an action by the bank on the note 
against the administrator of the in- 
dorser who was also the payee, to 
give testimony, the effect of which 


(2) Where the payee of a note, who 
was one of the makers, assigned it to 
another, and died, another of the mak- 
ers is incompetent to testify that he 
did not sign the note and that his al- 
leged signature was a forgery. Fos- 


Ae v. Allshouse, 71 A. 915, 222 Ga. 
35. Hawkes v. Bowles, 89 S.E. 93, 


119 Va. 108. 


[a] Rule applied where payee is 
confined in penitentiary. Hawkes v. 
Bowles, 89 S.E. 93, 119 Va. 108. , 


36. Martin v. Abernathy, 278 S.W. 
1050, 220 Mo.App. 76. 

37. Benior v. Paquin, 40 Vt. 199. 

[a] Reason for rule.—The trans- 


action between witness and defendant 
alone touched the issue whether plain- 
tiff could recover, and to this transac- 
tion the intestate was not a party. 
Benior v. Paquin, 40 Vt. 199. 


38. Byrne v. McDonald, 1 
(Mass.) 293. 


Allen 


39. Mayer v. Old, 57 Mo.App. 639. 
waar Lewis v. Weisenham, 1 Mo.App. 
41. Grigsby v. Simpson, 28 Gratt. 


(69 Va.) 348. 


42. Wager v. Barbour, 4 S.E. 842, 
84 Va. 419. 


43. Carter v. Hale, 32 Gratt. (73 
Va.) 115; Parent’s Adm’r yv. Spitler’s 
Adm’r, 30 Gratt. (71 Va.) 819. 


44, Harper’s Adm’r v. MecVeigh’s 
Adm’r, 1 S.E. 198, 82 Va. 751. 
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party to a deed,*® mortgage,*® sale or conveyance,** 
contract of sale,#® or lease*® is incompetent in an 
action involving such transaction or the property to 
which it relates. Such a statute does not preclude 
a remote grantor in a chain of title from testifying 
that he conveyed the land to a grantee, now deceased, 
under whom one of the party claims,®°° especially 
where he is testifying in favor of the holder’s claim.°* 
Where land is sold under execution execution defend- 
ant is not a surviving party to the thing or contract 
in action so as to be incompetent, after the death 
of the purchaser, as a witness for persons claiming 
adversely to such execution defendant.°? One who 
originally furnishes the consideration on which a 
mortgage is based is not necessarily a party to the 
contract evidenced by the mortgage so that his death 
renders the mortgagor incompetent.® 


[§ 354] dd. Trustee. A trustee, as a party to the 
contract or cause of action in issue is not a compe- 
tent witness as to matters between himself and a de- 
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ceased cestui que trust,®* or as to matters between 
himself and a deceased settlor,®® or as to matters be- 
tween himself and a deceased third party.°® 


[§ 355] ee. Donor or Donee. One who claims as 
donee of a decedent is not competent to prove the 


gift, under a statute which precludes the testimony ~ 


of a surviving party to the contract or cause of ac- 
tion in issue,°’ and, conversely, a donor is not a eom- 
petent witness in a suit to set aside the gift after 
the death of the donee.®® 


[§ 356] ff. Heir, Legatee, or Devisee. The next 
of kin of a decedent®® or the beneficiaries under his 
will®® are not surviving parties to a contract with 
him so as to be incompetent in a contest over the will 
or the distribution of the estate. “The heirs of a 
erantee, who become plaintiffs in assuit against the 
legal representatives of the grantor, are not incom- 
petent as witnesses therein, as they are not original 
parties to the cause of action,®! unless the statute 
further provides that parties to the suit who derive 


45. McBride v. McBride, 9 S.E. 
1111, 82 Ga. 714; Niles v. Groover, 73 
Ga. 808; Barclay v. Waring, 5S Ga. 
86; Trafton v. Hawes, 102 Mass. 533, 
3 Am.R. 494; Hughes v. Renshaw, 282 
Sw. 1014, 314 Mo. 95; Cook v. Hig- 
gins, 235 S.W. 807, 290 Mo. 402; Good- 
ale v..Hvans, 172_S.W. 370, 263 Mo. 
219; Herndon v. Yates, (Mo.) 194 S. 
W. 46; Brown v. Patterson, 124 S.W. 
1, 224 Mo. 639; Gibbs v. Haughowout, 
105 S.W. 1067, 207 Mo. 384; Smith v. 
Smith, 100 S.W. 579, 201 Mo. 533; Pat- 
ton v. Fox, 69 S.W. 287, 169 Mo. 97; 
Davis v. Wood, 61 S.W. 695, 161 Mo. 
17; New York, ete., Land Co. v. Weid- 
ner, 32 A. 557, 169 Pa. 359; Sutherland 
v. Ross, 28 A. 437, 160 Pa. 29; Murray 
v. New York, etc., R. Co., 103 Pa. 37. 


[a] hus, where there was convey- 
ance to husband and wife, and the 
husband in his turn conveyed, in an 
action to determine interest in land 
prought by heirs of his deceased wife 
against heirs of his grantee, the hus- 
band was not a competent witness by 
whom to show a resulting trust in his 
favor adverse to title in his deceased 
wife and her heirs. Herndon v. Yates, 
(Mo.) 194 S.W. 46. 


[b] Rescission of deed.—VWhere 
plaintiff in ejectment claimed under a 
deed from defendant to his son, since 
deceased, and defendant claimed un- 
der a verbal contract with his son, 
rescinding the deed, defendant could 
not testify as to such _ contract. 
Hughes v. Israel, 73 Mo. 538. 


[ce] Conveyance in trust.—The 
zrantor of a deed cannot testify as to 
the oral agreement by which he con- 
veyed property in trust to the grantee, 
now deceased. Sanford v. Van Pelt, 
282 S.W. 1022, 314 Mo. 175. 


46. Straw v. Greene, 14 Allen 
(Mass.) 206; Webb v. Salisbury, 39 S. 
W.(2d) 1045, 327 Mo. 1123; Patterson 
v. Hughes, (840A. 1829, 286) Pa. 315; 
Carey v. Fairchild, 9 A. 328, 6 Pa.Cas. 
333. 


[a] On scire facias sur mortgage 
where the mortgagee is dead, the 
mortgagor is incompetent to testify 
that she was induced to sign the mort- 
gage by representations of the mort- 
gagee’s attorney. Patterson v. Hugh- 
es, 84 A. 829, 236 Pa. 315. 


47. Gray v. Shelton, (Mo.) 282 S.W. 
53; Miller v. Corpman, 257 S.W. 428, 
3801 Mo. 589; Pearson v. Murray, 130 
S.W. 21, 230 Mo. 162; McClenachan v. 


Malis, 164 A. 780, 310 Pa. 99; Gray’s 
Ex’rs v. Whitney, 81* Pa. 332; Robin- 
ett v. Taylor, 93 S.E. 616, 121 Va. 583; 
Perkins v. Greevers 7 S.E391, 85 Va. 
252. 

[a] Rule applied.—(1) In an ac- 
tion to determine title of plaintiffs 
and defendants in lands, it was held 
that a defendant was an incompetent 
witness as to any alleged conversa- 
tions with plaintiffs’ mother, who was 
the common source of title of the par- 
ties, and who was dead at the time of 
trial, in view of Rev. St. (1919) § 6354. 
Miller v. Corpman, 257 S.W. 428, 301 
Mo. 589. (2) Plaintiff, who contended 
that he had purchased the interest of 
a decedent in his father’s estate, is an 
jncompetent witness to that fact, 
where the vendor was dead. Robinett 
v. Taylor, 93.S.E. 616, 121. Va. 583. 


48. Wood v. Shurtleff, 46 Vt. 325. 


49. Powell v. Schoenfeld, 106 A. 110, 
262 Pa. 588; Duffield v. Hue, 18 A. 566, 
129 Pa. 94. 


fa] TEllustration.—Where, on the 
death of a lessor of oil and gas lands, 
his interest passed to his heirs 
through whom defendant claimed by 
virtue of a lease, and where the sub- 
ject matter of an action in ejectment 
was an earlier lease to plaintiff by the 
deceased lessor, plaintiff was incom- 
petent to testify as to the lessor’s 
claims and action in matters otcur- 
ring in his_ lifetime. Powell  v. 
Schoenfeld, 106 A. 110, 262 Pa. 588. 


[b] Release of liability as remov- 
ing incompetency.—That plaintiff, 
who succeeded to the original lessee’s 
rights, had given to the lessee a writ- 
ten release of “all liability upon any 
covenants that may be in his con- 
veyance”’ did not remove the latter’s 
disqualification as the lessee’s incom- 
petency does not arise out of his pres- 
ent interest but from the fact that he 
was a party to the contract in issue. 
Duffield v. Hue, 18 A. 566, 129 Pa. 94. 


50. Lang v. Clark, 81 A. 625, 85 Vt. 
22:2. 

Subject matter of testimony cener- 
ally see infra §§ 390-465. i 

51. Lang v. Clark, 81 A. 625, 85 Vt. 
222. 

Parties as against whom testimony 
excluded generally see infra §§ 367-— 
389. 


Pa. 


pat Tarr v. Robinson, 27 A. 859, 158 | 
0. 


53. Foster v. Berkey, 8 Minn. 351. 


54. Taylor's Appeal, 11 A. 307, 7 
Pa.Cas. 466. 


55. Fisher v. Fisher, 217 S.W. 845, 
203 Mo.App. 45. 


[a] Tilustration.—In an action by 
a daughter named by her father as 
beneficiary of installment payments 
due under father’s life policy, against 
a trustee named by the father to re- 
ceive payments for the daughter, in- 
volving the question as to the rights 
and duties of the trustee, testimony 
by trustee as to conversation with 
the father as to what the trustee’s 
duties would be was heid incompetent, 
under Rev. St. (1909) S$ 6354, making 
testimony of one party to a contract 
or cause of action incompetent where 
the other party is dead. Fisher v. 
Wisher, 217 S.W. 845, 203 Mo.App. 45. 


56. Virgin v. Wingfield, 56 Ga. 474. 


57. Bothwell v. Dobbs, 59 Ga. 787; 
Scott v. Riley, 49 Mo.App. 251; In re 
Cooper’s Hstate, 106 A. 98, 263 Pa. 37 
[dist In re Allen’s Estate, 56 A. 928, 
207 Pa. 325]; Kotz v. Smith, 98 A. 608, 
253 Pa. 346; Patterson v. Dushane, 
8 A. 440, 115 Pa. 334; Ewing v. Ewing, 
96 Pa. 381; In re-Blaszcak’s Hstate,. 
90 Pa.Super. 589; La Mountain v. Mil- 
ler, 56 Vt. 433. 


[a] For example, a daughter sued 
by the administrator of her father’s 
estate for money which she claimed 
had been given to her is not a com- 
petent witness to establish the gift. 
Kkotz v. Smith, 98 A. 608, 253 Pa. 346. 


[b] Circumstances not amounting 
to gift.— Where a note was executed 
to a husband and wife to secure the 
price of land sold by the wife, and 
which was her property, and the note 
was given to the wife by her husband, 
she was not disqualified to testify to 
that fact, since it was given her, not 
as a gift, but because it represented 
her land and belonged to her. Magee 
v. Burch, 18 S.W. 1078, 108 Mo. 336. 


58. Yeakel -v. -McAtee, 27 A. -27%, 
156 Pa. 600; Wade v. Pulsifer, 54 Vt. 
45. 


Jones v. Jongs, 36 Md. 447, 11 
Am.R. 505; McKee v. Downing, 124 
S.W. 7, 224 Mo. 115. 


60. Paris v. Erisman, (Mo.) 300 S. 
W. 487; Garvin’s Adm’r v. Williams, 
50 Mo. 206. 


61. Martin v. Jones, 72 Mo. 23. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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their interest from the surviving party to the con- 
tract or cause of action are incompetent.°? A legatee 
is not incompetent to testify as a witness to a trans- 
action wherein the property bequeathed in the will 
was given as a gift causa mortis to another person.®* 


[§ 357] gg. Executor or Administrator. The ex- 
ecutor or administrator of the deceased party to the 
contract or cause of action is a competent witness ;°4 
but in an action between two personal representa- 
tives, one of them cannot testify as to a promise made 
to him by the decedent whom the other represents.°° 
An administrator seeking to attack the validity of 
probate court proceedings for the sale of land to pay 
decedent’s debts is not competent to testify after 
the death of the purchaser.*® An executrix who 
claims a gift inter vivos from decedent is not a com- 
petent witness in her own behalf.°* 


[§ 358] hh. Husband and Wife.®°* Under a stat- 
ute which prohibits the testimony of the other party 
to a contract or cause of action, when one of the par- 
ties is deceased, where a contract is made or a cause 


62. Eaton v. Curtis, (Mo.) 4 S.W. 


(2d) 819; Rice v. Shipley, 60 S.W. 740, | witness. 
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husband's lifetime is not a competent 
In re Bowman's Hstate, 152 
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of action arises between husband and wife the death 
of one spouse renders the other incompetent as a 
witness.°° Where a husband and wife who own un- 
divided halves of a picce of land execute a deed am- 
biguous as to whose interest is conveyed, the hus- 
band is held incompetent to explain the ambiguity 
after the death of the wife.’® Where the deceased 
person is not a party to the contract or cause of 
action his surviving spouse seeks to establish, the lat- 
ter may testify.7! The inchoate interest a wife has 
in a contract made by her husband does not make 
her a party to it within the meaning of the disquali- 
fying statute.72 A wife who is cograntor with her 
husband may testify as to the deed after her hus- 
band’s decease.** 


[§ 359] ii. Principal and Agent. One who acts 
as agent for another in the.making of a contract is 
not a party thereto within the meaning of a statute 
forbidding the survivor to testify when one party 
to a contract or cause of action is dead so as to ren- 
der such agent incompetent, and hence he may testi- 
fy.74 An agent who in no way took part in the ne- 


[a] Tllustration.—In a deed by 


159 Mo. 399. 


Incompetency of parties to suit gen- 
erally see supra §§ 291-317. 


63. Goldsworthy vy. Johnson, 204 
Un, 40 INeV...355. 
[a] Tllustration.—One to whom 


bonds had been bequeathed by their 
owner is not a party to a subsequent 
transaction whereby the bonds were 
given to another so as to render her 
incompetent to testify that the donor 
had stated she had given the bonds 
to the other, especially since such 
testimony was apparently against the 
interest of the witness. Goldsworthy 
vy. Johnson, 204 P. 505, 45 Nev. 355. , 


64. Ga.—Crenshaw v. Robinson, 37 
Ga. 118. 


Mass.—Howe v. Merrick, 11 Gray 
129. 


Mo.-—Radke v. Radke, (App.) 221 S. 


W.. 739. 
R.I.—Kenyon v. Peirce, 24 A. 825, 
MN Roe re 


Vt.—Wilder’s Ex’x v. Wilder, 72 A. 
203, 82 Vt. 123; Atkin v. Atkin, 37 A. 
746, 69 Vt. 270. 


65. Bowie v. Bowie, 
Md. 311. 


66. Pearson v. Murray, 130 S.W. 21, 
230 Mo. 162. 


67. In re Cooper’s Estate, 106 A. 
98)-263 Paz 37. 


Competency of donee see supra § 
55. 


68. Testimony as to fact of mar- 
riage see infra § 420. 


69. Roberts v. Roberts, (Mo.) 291 
S.W. 485; Johnston v. Johnston, 73 
S.W. 202, 173 Mo. 91, 96 Am.S.R. 486, 
61 L.R.A. 166; Nowack v. Berger, 34 
S.W. 489, 183 Mo. 24, 54.Am.S.R. 663, 
31 L.R.A. 810; Ables vy. Ackley, 113 
S.W. 698, 133 Mo.App. 594; In re Ray’s 
Estate, 156 A. 64, 304 Pa. 421; In re 
Bowman’s Hstate, 152 A. 38, 301 Pa. 
337; In re Robinson’s Estate, 70 A. 
966, 222 Pa. 113, 128 Am.S.R. 794; In 
re Irwin’s Estate, 28 A. 505, 160 Pa. 
82; ‘“Loeffler’s Estate, 2 Pa.Dist.&Co. 
388; Smith v. Lurty, 108 Va. 799. 


[a] Widow claiming against hus- 
band’s will and seeking to establish 
a right by matters occurring in her 


26 A. 405, 77 


; 


‘ 


A. 38, 301 Pa. 337. 


{b] Proceeding to annul marriage. 
—On petition of a woman’s guardian 
to annul her marriage to a man de- 
ceased, on the ground that her con- 
sent was obtained by fraud she is not 
a competent witness. Davis v. Ply- 
mouth, 45 Vt. 492. 


70. Danciger v. Stone, 210 S.W. 865, 
278 Mo. 19. 


71. Washington City First Nat. 
Bank v. Eccleston, 48 Md. 145; Ba- 
johr'«v. Bajohr, /(Mo.) 184 S.W. 76; 
Graham v. Wilson, 153 S.W. 83, 168 
Mo.App. 185. 


[a] Duress.—A widow is a com- 
petent witness in a proceeding tc set 
aside a pro confesso decree of sale of 
land under a deed of trust, alleged by 
her to have been executed by her un- 
der duress of threats by her husband, 
since these acts constitute no cause 
of action against the husband or his 
estate. Washingten City First Nat. 
Bank v. Eccleston, 48 Md. 145. 


[b] Action to reform deed altered 
by husband.—In an action in equity 
by a widow to reform a deed as it ap- 
peared of record, the widow was not 
precluded from testifying that her de- 
ceased husband changed the name of 
the grantee thereon from her name 
to his at the time the deed was record- 
ed, for the husband was not a party 
to the contract which his widow was 
trying to establish; the contract she 
was trying to establish was one be- 
tween herself and the grantor of the 
deed. Bajohr v. Bajohr, (Mo.) 184 
S.W. 76. 


72. Pope v. Hogan, 102 A. 937, 92 
Vt.. 250. 


[a] Illustration.—In ejectment by 
the vendee of deceased’s living heirs, 
the widow of an heir alleged to have 
been the donee of the tract from de- 
ceased and his wife could testify that 
deceased and his wife made a verbal 
gift to her deceased husband, since 
she had only an inchoate interest and 
was not a party to any contract ‘in 
issue and on trial’ within Pub. St. p 
1589, as amended by L. (1910) No. 85, 
disqualifying such persons from tes- 
tifying when the other party is dead. 
Pope v. Hogan, 102 A. 937, 92 Vt. 250. 


73. Meador y. Ward, 260 S.W. 106, 
303 Mo. 176. 


husband, owning three hundred nine- 
ty-eight acres, and wife, owning one 
hundred eighty acres, conveying the 


entire tract of five hundred seventy- 


eight acres to their daughters, an ex- 
ception of an estate for and during 
the grantors’ lives did not convey to 
the wife a life estate in her husband’s 
lands, but such excepted estate re- 
mained in the husband, and at his 
death, his wife having survived him, 
the estate pur autre vie descended to 
his heirs; and the wife, being a co- 
grantor with her husband and not a 
grantee, was not ‘‘the other party” to 
the contract or deed, and hence not 
disqualified by statute to testify with 
respect to it. Meador v. Ward, 260 
S.W. 106, 303 Mo. 176. 


74. Curtis v. Alexander, (Mo.) 257 
S.W. 432; Allen Estate Ass’n vy. Fred 
Boeke & Son, 254 S.W. 858, 300 Mo. 
575; Darby v. Life Ins. Co., 239 S. 
W. 68, 293 Mo. 1, 21 A.L.R. 920; Orth- 
wein v. Nolker, 234 S.W. 787, 290 Mo. 
284; Signaigo v. Signaigo, (Mo.) 205 
S.W. 23; Wagner v. Binder, (Mo.) 
187 S.W. 1128 [overr Wilcoxson, etc., 
Banking House v. Rood, 33 S.W. 816, 
132 Mo. 256]; Ham & Ham Lead & 
Zinc Inv. Co. v. Catherine Lead Co., 
158 S.W. 369, 251 Mo. 721; Clark v. 
Thias, 73 S.W. 616, 173 Mo. 628 [foll 
Stanton v. Ryan, 41 Mo. 510, appr 
Leahy v. Simpson’s Adm’r, 60 Mo.App. 
83; Baer v. Pfaff, 44 Mo.App. 35 (foll 
Leeper v. McGuire, 57 Mo. 360, and 
dist Williams v. Edwards, 7 S.W. 429, 
94 Mo. 447; Robertson v. Reed, 38 
Mo.App. 382), dist Wilcoxson, etce., 
Banking House v. Rood, 33 S.W. 816, 
132 Mo. 256, and foll Dawson v. Wom- 
bles, 78 S.W. 823, 104 Mo.App. 272]; 
Green v. Ditsch, 44 S.W. 799, 143 Mo. 
1; Gerkey v. Hampe, (Mo.App.) 274 S. 
W. 510 [dist Lawhon v. St. Joseph 
Veterinary Laboratories, (Mo.) 252 S. 
W. 44, and refusing to foll Taylor v. 
George, 161 S.W. 1187, 176 Mo.App. 
215]; English v. Reliable Life & Ac- 
cident Ins. Co., 272 S.W. 75, 220 Mo. 
App Sais pchomas) Vv. (Chicadcon ii 
& P. Ry., (App.) 271 S.W. 862 [aff 283 
S.W. 51, 314 Mo. 13, 45 A.L.R. 1466]; 
Old Bank of Stoutsville v. Curtiss, 260 
S.W. 812, 214 Mo.App. 270; Gammon 
v. McDowell, 2385 S.W. 461, 208 Mo. 
App. 616; Prindle v. Fidelity & Casual- 
ty Co. of New York, (Mo.App.) 233 
S.W. 252; Massey v. Butts, 221 S.W. 
153, 204 Mo.App. 55; Diggs v. Hen- 
son, 163 S.W. 565, 181 Mo.App. 34; 
Snyder v. Patrick, 162 S.W. 312, 175 
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gotiations, and had no power to make such a con- 
tract, 1s not incompetent,’® and one who was a mere 
bystander at the time the contract in issue was con- 
summated may testify with respect to the same al- 
though he later becomes the agent for the surviving 
party.‘° Where a statute expressly disqualifies a 
person who acted as agent in the making of the con- 
tract with deceased, such agent is incompetent.77 As 
to contracts or causes of action between principal 
and agent the death of either renders the other in- 
competent.7® Under a statute which specifically pro- 
vides that an agent of deceased shall not testify to 
a transaction with deceased on behalf of the other 
party, one who is not an agent of deceased may tes- 
tity,'? 


[§ 360] jj. Party to Contract with Agent of An- 
other. A party to a contract with the agent of an- 
other is incompetent to testify as to the transaction 


WITNESSES — 


8 359-361 


disqualified from testifying,’ where the agent is 
alive but the principal is deceased the adverse party 
may testify,’ and this is true where the statute ex- 
pressly so provides.*# 


[§ 361] kk. Surviving Partner. In a proceeding 
for an accounting and settlement of partnership af- 
fairs, a surviving partner cannot testify in his own 
favor as to transactions between himself and his de- 
ceased copartner where the statute disqualifies the 
original parties to the contract or cause of action.** 
In a suit by a third party against a surviving part- 
ner, the latter may testify,*? but not as to a contract 
he himself made with deceased;®* it has been held 
that one who is sued as surviving’ partner on a note 
signed in the firm name may testify that the note 
was made by the deceased partner, without authority, 
for his own private benefit, and that.the partnership 
received no value therefor,’’ if the administrator of 


after the death of the agent.®° 


Mo.App. 320; Grubbs v. Ray, 141 S.W. 
17, 159 Mo.App. 426; Carroll v. Unit- 
ed Rys. Co. of St. Louis,°137 S.W. 303, 
157 Mo.App. 247; Collins v. Star Pa- 
per Mill Co., 127 S.W. 641, 143 Mo.App. 
333; Jackson v. Smith, 123 S.W. 1026, 
139 Mo.App. 691; Woltemahr v. Doye, 
76 S.-W. 1058, 102 Mo.App. 133; Kuhn 
v. Germania Life Ins. Co., 71 Mo.App. 
305; Canon v. Pennsylvania Trust Co., 
158 A. 1738, 305 Pa. 422; Sargeant v. 
National L. Ins, Co., 41 A. 354, 189 Pa. 
341; McDonald v. Webster’s Estate, 
A5VAC S95. TLV t3892: Smith v. Pierce, 
25) Al 10925 65) Vit. 2008 ‘Gifford Vv. 
Thomas, 19 A. 1088, 62 Vt. 34; Lytle 
v. Bond’s Estate, 40 Vt. 618; New 
York Mut. L. Ins. Co. v. Oliver, 28 S. 
B. 594, 95 Va. 445 [foll Roanoke First 
Nat. Bank v. Speece, 37 S.H. 843, 99 
Va. 194]. But see Baker v. Keet- 
Rountree Dry Goods Co., 2 S.W.(2d) 
733), 0 S.W.(2d)) 1003, -3138 "Mo. 969 
(holding incompetent the chief offi- 
cer of a corporation who negotiated 
the contract in issue). Contra Jackson 
v. Smith, (Mo.App.) 118 S.W. 659 [foll 
Wilcoxson, ete., Banking House v. 
Rood, 33 S.W. 816, 132 Mo. 256]; Hd- 
wards v. Warner, 84 Mo.App. 200; C. 
BH. Donnell Newspaper Co. v. Jung, 81 
Mo.App. 577. 


[a] Rule applied.—(1) The ven- 
dor’s agent ina sale of a store to one 
since deceased was held. a competent 
witness to testify to matters relating 
to such sale. Gerkey v. Hampe, (Mo. 
App.) 274 S.W. 510. (2) Because a 
father negotiated a contract for a deed 
to his minor son, and the other party 
to the contract is dead, does not dis- 
qualify the father from testifying. 
Curtis v. Alexander, (Mo.) 257 S.W. 
432. 


75. Citizens’ Nat. Bank v. Rom- 
bauer, 189 S.W. 651, 195 Mo.App. 690. 


76. Howard v. Hurst, 147 S.W. 496, 
163 Mo.App. 641. 


77. Gustafson v. Eger, 
893, 132 Mich. 387. 


78. Harper & Simmons vy. Dillon, 
60 Ga. 498; Brown v. Brightman, 11 
Allen (Mass.) 226; Smith v. Smith, 
1 Allen (Mass.) 231. 


[a] Comaker of note who is agent 
of deceased payee.—In an action seek- 
ing to foreclose the right of redemp- 
tion in and to bonds and stock which 
are alleged to have been pledged as 
collateral security for a note, where 
the payee is deceased, the fact that a 
maker of the note was also an agent 
of the payee will not make him a com- 


93 N.W. 


Unless the agent is 


petent witness. Scott v. Cowen, 195 


S.W. 732, 274 Mo. 398. 


Competency of party to bill or note 
generally see supra § 351. 


79. Devol v. Dye, 24 N.H. 246, 123 
Ind. 321, 7 L.R.A..48% ~ 


[a] Trustee for donee.—Where de- 
cedent had directed a bank cashier to 
place a certain sum of money in a 
bank vault to be delivered after his 
death, and it was held that the bank 
cashier was trustee for the donees and 
not an agent of the donor, the cashier 
was competent as a witness. Devol 
v. Dye, 24 N.H. 246, 123 Ind. 321, 7 L. 
R.A, 439. 


80. Charles Green Real Estate Co. 
v. St. Louis Mut. House Building Co., 
93 S.W. 1111, 196 Mo. 358; Central 
Bank v. Thayer, 82 S.W. 142, 184 Mo. 
61; Sidway v. Missouri Land & Live- 
stock Co., 63.S.W. 705,168. Mov. 342; 
Hollman y. Lange, 44 S.W. 752, 143 
Mo. 100; Wendover v. Baker, 25 S.W. 
918, 121 Mo. 273; Leach v. McFadden, 
19 S.W. 947, 110 Mo. 584; Williams v. 
Edwards, 7 S.W. 429, 94 Mo. 447; 
Brown v. Crawford, 183 S.W. 655, 192 
Mo.App. 524; Bone vy. Friday, 167 S. 
W. 599, 180 Mo.App. 577; Nichols v. 
Jones, 32 Mo.App. 657. 


[a] Illustrations.—(1) Where de- 
fendant’s husband, as her agent, rep- 
resented her in transactions with 
plaintiff, out of which the cause of ac- 
tion grew, plaintiff was disqualified 
by reason of the husband’s death from 
testifying to conversations and trans- 
actions had between them. Bone v. 
Friday, 167 S.W. 599, 180 Mo.App. 577. 
(2) In a suit to enjoin enforcement 
of a judgment, plaintiff was held an 
incompetent witness to give evidence 
concerning the part defendant’s de- 
ceased attorney took in effecting a 
compromise settlement in the absence 
of defendant. Brown y. Crawford, 183 
S.W. 655, 192 Mo.App. 524. 


[b] Representative of corporation. 
—(1) Under Nev. Rev. L. § 5419, de- 
claring no person shall be allowed to 
testify when the other party to the 
transaction is dead, one party to an 
arrangement with a corporation can- 
not testify thereto after death of the 
corporate representative, for such rep- 
resentative was the other party to the 
transaction. Bright v. Virginia & 
Gold Hill Water Co., 254 F. 175. (2) 
In an action against a corporation for 
services rendered and money alleged 
as having been paid for its use, plain- 
tiff, testifying in his own behalf, can- 


deceased does not object.** 


not give evidence as to any acts or 
words of the manager of such com- 
pany, who has since died. Sidway v. 
Missouri Land & Livestock Co., 63 S. 
W. 705, 163 Mo. 342. 


81. Scott v. Cowen, 195 S.W. 732, 
274 Mo. 398; Lyngar v. Shafer, 102 S. 
W. 630, 125 Mo.App. 398. 


“Where from some cause the agent 
is not competent, the exception per- 
mitting the surviving party to testify 
cannot be allowed, simply for the rea- 
son that the reason for allowing him 
to do so does not exist.’”” Lyngar v. 
Shafer, supra. 


[a] Where agent of payee was co- 
maker of note, the other comakers of 
the note were incompetent to testi- 
fy after the death of the payee. Scott 
v. Cowen, 195 S.W. 7325 274 Mo. 298. 


82. Lyngar v. Shafer, 102 S.W. 630, 
125 Mo.App. 398. 


83. Warth v. Brafman, 37 A. 792, 
85 Md. 674. 


84 Graham vy. Howell, 50 Ga. 208; 
McKaig v. Hebb, 42 Md. 227. 


85. Short v. Thomas, 163 S.W. 252, 
178 Mo.App. 400. 


_[a] Membership in firm.—<A_ sur- 
viving partner is competent to prove 
that a deceased person with whom the 
adverse party dealt was a mem- 
ber of the firm. Spencer v. Trafford, 
42 Md. 1. 


86. Rector v. 
897, 298 Mo. 261. 


[a] Illustration.—Where two 
brothers terminated a _ partnership 
agreement and by contract divided 
their joint property between them- 
selves without discharging an obliga- 
tion owed by them to their sister, the 
survivor of those brothers was dis- 
qualified, both by the letter and spirit 
of the statute, from testifying to an 
agreement that the deceased brother 
should hold one half of the share re- 
ceived by him in trust for the sister 
to discharge their obligation to her, 
since he was vitally interested in ef- 
fecting the. establishment of that 
agreement and thereby relieving him- 
self of all claims by her. Rector v. 
Goodloe, 249 S.W. 897, 298 Mo. 261. 


87. Bryan v. Toéke, 60 Ga. 487; 
Lancaster County Nat. Bank v. Hen- 
ning, 33 A. 335, 171 Pa. 399. 


88. Bryan v. Tooke, 60 Ga. 437. 


Parties entitled to object see infra 
§§ 367-389. 


Goodloe, 249 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


he i Ms “ 


§§ | 362-365] 


[§ 362] Ul. Party to Contract with Deceased Mem- 
ber of Partnership. A party to a contract with a 
_member of a partnership since deceased may not tes- 
tify as to the transaction in an action by or against 
the partnership or surviving partner.®® 


[§ 363] mm. Party to Contract for Benefit of An- 
Under statutes which contemplate that the 
interest of the witness must be adverse to that of 
decedent,® one who makes a contract for the benefit 
of another and no longer has any interest in the ben- 
eficiary’s claim has been held to be a competent wit- 
Other authority has held that the party to 
the contract is the person who negotiates rather than 
the person in whose name and interest the contract 
is made,®® so that a person who makes a contract for 
the benefit of another is incompetent.®* 


other.°° 


ness. °? 


89. Jack v. Moyer, 40 A. 1013, 187 
Pa. 87; Huntley v. Goodyear,. 38 A. 
507, 182 Pa. 613; Standbridge v. Cata- 
nach, 83 Pa. 368; Hanna v. Wray, 77 


Pa. 27; Jacobs v. Krieger, 87 Pa.Su- 
per. 448. 

90. Principal and agent see supra 
§ 359. 

91. See supra § 350. 

92. In re Edmundson’s Estate, 103 


A. 277, 259 Pa. 429, 2 A.L.R. 1150. 


[a] For example, where one con- 
veys real estate on the grantee’s ex- 
press oral promise to pay the gran- 
tor’s daughter the amount received 
from subsequent sale of the property 
and the grantee dies without perform- 
ing the promise, the grantor may tes- 
tify in behalf of the beneficiary’s 
claim against the grantee’s estate. 
In re Edmundson’s Estate, 103 A. 277, 
259 Pa. 429, 2 A.L.R. 1150. 


93. Edmonds v. Scharff, 213 S.W. 
823, 279 Mo. 78. 


94. Asbury v. Hicklin, 81 S.W? 390, 
181 Mo. 658; McMorrow v. Dowell, 90 
S.W. 728, 116 Mo.App. 289. 


[a] Thus, in an equity suit to de- 
termine possession and title to land 
in a deed given by a husband to his 
wife, claimed to be voluntary and in 
fraud of creditors, evidence by the 
wife’s mother that she had bought 
the land from the husband, who owed 
her some notes, and that she gave him 
the notes for the property and had 
the deed made to the wife, was not 
admissible after the husband’s death, 
the wife’s mother being in effect a 
party to the original contract. Ed- 
Saba v. Scharff, 213 S.W. 823, 279 

oO. 78. 


[b] Contract by parent for benefit 
of child.—(1) A mother who made a 
contract with decedent for the render- 
ing of services by her child to dece- 
dent may not testify thereto in an 
action by the child against the estate 
for her compensation. McMorrow v. 
Dowell, 90 S.W. 728, 116 Mo.App. 289. 
(2) Where plaintiff's mother made an 
alleged contract with defendant’s de- 
cedent by which plaintiff was surren- 
dered to deceased to live with her as 
her own child during deceased’s life 
in consideration of decedent’s agree- 
ment to make plaintiff her heir, plain- 
tiff’s mother was a party to the con- 
tract, and incompetent to testify with 
reference thereto. Asbury v. Hicklin, 
81° Sw. 390, 181 Mo: 658. -(3) The 
mother of a minor is not a party to 
an implied agreement by decedent to 
reward the minor for her’ services, 
and so is not incompetent to testify 
thereto. McMorrow v. Dowell, supra. 


Competency of agent see supra § 


. 


WITNESSES 


Made. 


95. Atkinson v. Hardy, 107 S.W. 
466, 128 Mo.App. 349. 

$6. Rawson v. Cherry, 44 Ga. 73; 
Fulkerson y. Thornton, 68 Mo. 468 


[foll Amonett v. Montague, 75 Mo. 
43]; De Nottbeck v. Chapman, 108 A. 
338, 93 Vt. 378; Pope v. Hogan, 102 A. 
93147 Oa Vits wepOs Orr ven@larig., LOMA: 
929, 62 Vt. 136. 


fa] Rule applied.—(1) If a con- 
tract relied on as a defense in eject- 
ment was made by plaintiff with de- 
fendant’s mother alone, plaintiff as 
survivor of the two was not compe- 
tent to testify, but, if the contract 
was between plaintiff on one side and 
and on the other, defendant, her de- 
ceased mother, and another daughter, 
then, despite the mother’s death, nei- 
ther party to the contract in issue and 
on trial was dead within the statute, 
and the death of defendant’s mother 
did not affect the competency of 
plaintiff. De Nottbeck v. Chapman, 
108 A. 338, 93 Vt. 378. (2) Where the 
wife of decedent was a party to the 
contract and is still living, the oppo- 
site party may testify as to it. Pope 
v. Hogan, 102 A. 937, 92 Vt. 250. 


97. Fulkerson v. Thornton, 68 Mo. 
468, 469. 


“The reason of the statutory pro- 
hibition is the prevention of one per- 
son testifying where death has sealed 
the lips of his adversary; a reason 
which cannot possibly apply where 
there are other persons, still alive, 
who were co-contractors with the de- 
cedent, cognizant of all the facts as 
well as he was, able, therefore, to 
testify in opposition to the testimony 
of the witness objected to as being 
incompetent because of the death of 
one of the co-contractors. As the rea- 
son for the rule does not exist, no 
more does the rule.’ Fulkerson v. 
Thornton, supra [quot Scott v. Bur- 
Pe 92 S.W. 175, 176, 116 Mo.App. 


98. Scott v. Burfiend, supra. 


“The conclusion is inevitable that, 
when the sole co-contractor with the 
decedent is, in fact, interested with 
the opposite party to the contract in 
fixing a liability upon the estate of 
the decedent, the parties to the ac- 
tion do not stand upon an equality 
and the prohibition of the statute 
should be enforced, for, in such situa- 
tion, the defendant estate has no liv- 
ing party to the contract to whom to 
turn with any degree of confidence for 
evidence ‘in opposition to the testimo- 
ny of the witness objected to.’ It la- 
bors under the same or even greater 
disadvantage than would have con- 
fronted it had the decedent been the 
sole contractor with the opposite par- 
ty, and to compel it, either to go with- 
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[§ 364] nn. Person for Whose Benefit Contract 
A person for whose benefit a contract was 
made, although not a party to the contract, has been 
held to be a party to a cause of action arising out of 
it, and hence incompetent.®® 


[§ 365] (c) Effect of Death of Coparty. Where 
the contract sued on was made on one side by two 
persons, the death of one of them does not disquali- 
fy the opposite party as a witness,?® as the reason for 
the rule does not exist,®7 unless the coparty is in- 
terested adversely to decedent.°* Where his interest 
is not adverse to that of decedent a coparty of dece- 
dent is competent to testify. 
her husband’s deed to relinquish her dower does not 
become a party to the contract between her husband 
and the vendee so as to make the other party com- 


99 A wife who joins in 


out the testimony of the decedent’s 
co-contractor, or to rely, upon his 
fairness as a witness when his inter- 
est is hostile to that of the estate, 
would certainly be placing the estate 
at a practical, if not theoretical, dis- 
advantage. Therefore, in such case, 
the ‘reason of the rule’—the real 
touchstone—is all in favor of the pro- 
hibition.” Scott v. Burfiend, supra. 


[a] Illustration.—Where a mar- 
ried woman sued an executor to re- 
form and enforce a note payable to 
plaintiff’s husband, and signed by him 
and defendant’s testator, and alleged 
that the husband’s name as payee 
was inserted by mistake, and that the 
husband signed as surety and not as 
comaker, the husband, although join- 
ed as a defendant, was really jointly 
interested with plaintiff, so that 
plaintiff was not a competent witness 
in her own behalf. Scott v. Burfiend, 
92 S.W. 175, 116 Mo.App. 71. 


99. Ga.—Sanders y. Allen, 52 S.E. 
884, 124 Ga. 684; Bryan v. Tooke, 60 
Ga. 4387. 


Md.—Hardy v. Chesapeake Bank, 51 
Md. 562, 34 Am.R. 325. 


Mo.—Meador v. Ward, 260 S.W. 106, 
303 Mo. 176; B. F. Goodrich Rubber 
Co. v. Bennett, 281 S.W. 75, 222 Mo. 
App. 510; Hill-Dodge Banking Co. v. 
Loomis, 119 S.W. 967, 140 Mo.App. 62; 
Citizens’ Ins. Co. v. Broyles, 78 Mo. 
App. 364. 


Pa.—Palmer v. Farrell, 18 A. 761, 
129 Pa. 162, 15 Am.S.R. 708; Noonan 
v. Pardee, 9 Kulp 510 [foll Hill v. Tru- 
by, 11 A. 89, 117 Pa. 8320; Beck v. Kit- 
taning Water Co., 11 A. 300; Ash v. 
Guie, 97 Pa. 498, 39 Am.R. 818]; 
Sapeuee v. Braunreuter, 14 Pa.Super. 


en ee v. Clark, 19 A. 929, 62 Vt. 


“The words ‘the other party to said 
contract or cause of action shall not 
be permitted,’ etc., signify the party 
with whom the deceased made a con- 
tract, and not a person who joined 
with the deceased as a co-contractor.” 
Hill-Dodge Banking Co. y. Loomis, 
119 S.W. 967, 971, 140 Mo.App. 62. 


_ {a] ‘Maker of note is competent 
in an action against himself and the 
administrator of his deceased comak- 
er. Hill-Dodge Banking Co. v. Loo- 
mis, 119 S.W. 967, 140 Mo.App. 62. 


[b] Death of coparty of each par- 
ty.—The testimony of plaintiff's fa- 
ther, who, with his wife, was a party 
to an agreement, is competent as to 
its contents in a suit against defend- 
ant, who was also a party with his 
wife, although both wives are dead. 
Orr v. Clark, 19 A. 929, 62 Vt. 136. 
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petent to testify, notwithstanding the death of her 


husband.! 


In Virginia the statute disqualifying as a witness 
one party to the contract after the decease of the 
other, by itself, is construed to bar one party from 
testifying although coparties of deceased are still 
living,” and the surviving coparties of deceased are 
also held incompetent,® but by reason of another stat- 


utory enactment, providing that, 


joint contractors, the death of one will not render 


the adverse party or the surviving 


incapable of testifying, both the ‘adve erse party and 
the surviving coparties are permitted to testify.* 


1. Messimer v. McCray, 21 S.W. 17, 
113 Mo. 382. 


2. Wilson v. Wooldridge, 86 S.E. 
872, 118 Va. 209 (dictum); Mason v. 
Wood, 27 Gratt. (68 Va.) 783. 


3. Mason v. Wood, supra. 


4 Wilson v. Wooldridge, 
872, 118 Va. 209. 


[a] ©One joint obligor can testify 
regardless of the death of another 
joint obligor, under the direct provi- 
sions of Code (1904) § 3347, and not- 
withstanding Code (1904) § 3346 (2). 
Wilson vy. Wooldridge, 86 S.H. 872, 118 
Va. 209. 


5. 
tate, 37 A. 746, 69 Vt. 270. 


[a] Where is no inequality where 
both the original parties to the con- 
tract are dead. Atkin’s Estate v. At- 
kin’s Estate, 37 A. 746, 69 Vt. 270. 


6 U.S.—Hiatt v. Warren, 44 F. 
(2d) 313; New York Life Ins. Co. v. 
Mason, 272 F. 28; Updike v. Mace, 194 
F. 1001; Smith v. Au Gres Tp., 150 F. 
257, 80 C.C.A. 145, 9 L.R.A.N.S. 876. 


Ala.—Bush v. Bumgardner, 102 So. 
629, 212 Ala. 456; Phillips v. Morris, 
53 So. 1001, 169 Ala. 460. 


Ark.—Veach v. Merchant, 35. S.W. 
(2d) 344, 1838 Ark. 77; Robb v. Woos- 
ley, 295 S.W. 13, 175 Ark. 43; Britt 


v. Berry, 202 S.W. 830, 133 Ark. 589. 


Colo.—Haffner vy. Van Blarcom, 272 
P. 621, 84 Colo. 565; Steward v. Burt, 
216 Pp. 258, 73 Colo. 468; Watson v. 
Woodley, 207 BP. 385, 71 Colo. 391; 
ge v. Smith, 181 P. 541, 66 Colo. 


Fla. 
er, 143 So. 


86 S.E. 


Paim Beach Estates v. Crok- 
792. 


i v. Higginbotham, 
163 S.E. 477, 174 Ga. 565; Brittain 
Bros. Co. v. Davis, 161 S.E. 841, 174 
Ga. 1; Home Mixture Guano Co. v. 
McKoone, 147 S.E. 711, 168 Ga. 317; 
Goddard v. Boyd, 85 S.B. 1013, 144 Ga. 
18; Roberts v. Tift, 72 S.E. 234, 136 
Ga. 901; Castleberry v. Parrish, 69 
SE. 817, 135° Ga. (5273 ‘Lhornton \v. 
Ferguson, 67 S.E. 97, 133 Ga. 825, 134 
Am.S.R. 226; Stewart v. Ellis, 61 S.H. 
597, 130 Ga. 685; Maynard v. Greer, 
59 S.H. 798, 129 Ga. 709; Rosser v. 
Georgia Pac. R. Co., 29 S.H. 171, 102 
Ga. 164; Hilliott v. Keith, 29 S.HE. 155, 
102 Ga. 117; Heard v. Phillips, 31 S.H. 
216, 101 Ga. 691, 44 L.R.A. 369; Brant- 
ly v. Mays, 7 S.H: 137, 80 Ga. 678; 
Lemon v. Hornsby, 63 Ga. 271; John- 
son vy. Johnson, 101 S.H. 309, 24 Ga. 
App. 513. 


Ill.—Chicago Title & Trust Co. v. 
Illinois Merchants’ Trust Co., 160 N. 
B. 597, 329 Ill. 334; Essary v. Marvel, 
113 N.E. 859, 274 Ill. 576; Grindle v. 
Grindle, 88 N.E. 473, 240 Ill. 148; Os- 


Atkin’s Estate v. Atkin’s Es- 


WITNESSES 
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[§ 366] (d) Effect of Death of Both Parties. 


Where both the parties to a contract are dead and 


ness may belong 
where there are 


joint contractors 


wald v. Nehls, 84 N.E. 619, 233 I11. 
438; White v. White, 83 N.E. 234, 231 
Ill. 298; Camfield v. Plummer, 72 N. 
E. 787, 212 Ill. 541; Mester v. Hauser, 
94 Ill. 433; Rosengren v. Manufac- 
turers’ Nat. Bank of Rockford, 220 
lll.App. 608; Houston v. Maddux, 73 
IllLApp. 203 [rev on other grounds 53 
ING 599) LOR Staal 


Ind.—Boxell y. Bright Nat. Bank of 
Fiora, 112 N.E. 3, 184 Ind. 631; Spur- 
geon v. Olinger, 115 N.E. 680, 64 Ind. 
App. 176. 


Iowa.—Beed v. Beed, 222 N.W. 442, 
207 Iowa 954; Biegssvs Carter, 161 N. 
Wie oe ciel One LOM Oa BLOW: av. 
Brown, 40 N.W. 708, 76 Iowa 179; 
Bevan v. Hayden, 13 Iowa 122. 


Kan.—Schultz v. United Telephone 
Co, 39 P.(20)) 506, 133) Kani 730; Un- 
ion Nat. Bank of Wichita v. Kramer, 
246 P. 976, 121 Kan. 180; Kington v. 
Ewart, 116 P. 495, 85 Kan. 292; John 
T. Stewart’s Estate, Inc. v. Falken- 
berg, 109 P. 170, 82 Kan. 576; Reville 
v. Dubach, 57 P. 522, 60 Kan. 572. 


Ky.—Rakestraw v. Sebree Deposit 
Bank, 225 S.W. 506, 189 Ky. 668; 
Schnute Holtman Co. v. Sweeney, 125 
S.W. 180, 136 Ky. 773. 


ET eee v. George, 


33 Mich. 


Miss.—Stadeker vy. Jones & Stewart, 
52 Miss. 729. 


Mo.—Collins vy. Crawford, 112 S.W. 
538, 214 Mo. 167, 127 Am.S.R. 661 [aff 
103 S.W. 537]; Williams v. Edwards, 
7 S.W. 429, 94 Mo. 447; Bradley v. 
West, 68 Mo. 69. 


Mont.—Wilcox v. Schissler, 175 P. 
889, 55 Mont. 246. 


Neb.—Palmer v. Parmele, 175 NW. 
649, 104 Neb. 30; Foster v. Murphy, 
107 N.W. 843, 76 Neb. 576. 


N.H.—Eagan v. Kenney, 75 A. 98, 
75 N.H. 410; Crowley v. Crowley, 56 
A. 190, 72 N.H. 241; Crawford v. Ro- 
bie, 42 N.H. 162. 


W.J.—McKinley v. Coe, 57 A. 1030, 
66 N.J.Eq. 70; Lehigh Coal, ete., Co. 
v. Central R. Co., 3 A. 134, 41 N.J.Ea. 
167; Donadio v. Stanziale, 135 A. 330, 
4 N.J.Mise. 1017. 


N.Y.—Kelly v. Burroughs, 6 N.E. 
109, 102 N.Y. 93; Cary v. White, 59 N. 
Y. 3386, [foll Watthaus v.. Schack, 24 
Hun 328, 62 How.Pr. 167]; Heartwell 
v. Berlinger, 207 N.Y.S. 737, 211 App, 
Div (605) Sehiitezaiv., Koch 1273 Noyce 
302). 1388 App Div...) Seo; “Warth Vv. 
Kastriner, 100 N-Y.S. 279, 114 App. 
Div. 766, 37 N.Y.Civ.Proc. 209; Matter 
of Gould, 46 N.Y.S. 506, 19 App.Div. 
352 [mod on other grounds 51 N.E. 
287, 156 N.Y. 423]; Lyon v. Whittaker, 
28 N.Y.S. 296, 77 Hun 107; Kenyon 
v. Youlen. 6 N.Y.S. 784, 53 Hun 591; 


*By WM. 


HOWARD BUCHANAN (§§ 367-389). 


the suit is between their administrators, the statute 
excluding testimony of transactions with a decedent 
is not applicable.® 


[§ 367] d. Parties as against Whom Witness Is 
Incompetent*—(1i) In General. 


Although the wit- 
to a class whom the statute makes 


incompetent he “cannot be excluded unless the party 
against whom his testimony is offered is within one 
of the classes protected by the statute,® and asserts 
or opposes a claim in such manner or capacity as to 
be within the meaning of the statute.’ 


So the mere 


Prouty v. Eaton, 41 Barb. 409; Schenck 
v. Warner, 37 Barb. -258; Theall v. 
Steitz, 6 Daly 482; “Minns v. Cross- 
man, 193>NEYeS. Tim 118 Mise. 705 
Wildey Vv. Whitney, 25 How.Pr. 75: 


N.C.—Carroll v. Smith, 79 S.E. 497, 
163 N.C. 204; Hawkins v. Carpenter, 
85 N.C. 482; "Thompson v. Humphrey, 
83 N.C. 416. 


N.D.—Lake Grocery Co. v. Chiostri, 
158 N.W. 998, 34 N.D. 386. 


Okl.—Scott v. Bennett, 281 P. 251, 
138 Okl. 272; Grosshart v. McNeal, 218 
Peis29 oS (Oks 02. 


Pa.—Wolfe v. Scott, 119 A. 468, 275 
Pa. 343; Africa v. Prexier isi Aw Guu. 
232 Pa. 493; Power v. Grogan, 81 A. 
416, 232 Pa. 387; Royer. v. Ephrata 
Borough, 33 A. 361, 171 Pa. 429; Brown 
Ve (Carey; “23 "Al 103) td Oe ane Sa 
Rozelle v. Lewis, 37 Pa.Super. 563; 
Broadrick v. Broadrick, 25 Pa.Super. 
225; Danner v. Hess, 12. Pa. Dist. 246. 


S.C.—Lanter v. Southern States 
Life Ins. Co. of Alabama, 104 S.E. 193, 
114 S.C. 536; -Harmon -v. ‘Harmon; 
71, 2S;E. 815... 96. S.C. 2935 lewaepav. 
Hollman, 30 S.E. 601, 53 S.C. 18;  Mar- 
tin v. Jennings, 29 S.E. 807, 52 S.C. 
371; Norris v. Clinkscales, 25 S.E. 797, 
47 S.C. 488 [foll Cain v. Atlantic Coast 
Line R. Co., 54 S.B. 244, 74 S:C. 89]; 
Martin v. Adams, 6 S.E. 860, 29 S.C. 
597; Minton v. Pickens, 27 S.C. 592; 
Cantey v. Whitaker, 17 S.C. 527; 
Guery v. Kinsler, 3 S.C. 423. 


Tex.—Stiles v. Hawkins, (Commn. 
App.) 207 S.W. 89 [rev (Civ.App.) 158 
S.W. 1011]; Luna v. Johnston, (Civ. 
App.) 1 -SIW.(2d). 3503 Porter we 
Rogers, (Civ.App.) “293 S.W. 577; St. 
Louis Union Trust Co. v. Harbaugh, 
(Civ.App.) 205 S.W. 496; Miles v. 
Bodenheim, (Civ.App.) 193 S.W. 693; 
Kohlberg v. Awbrey & Semple, (Civ. 
App.) 167 S.W. 828; EHEatman v. Eat- 
man, (Civ.App.) 135 S.W. 165; Graham 
v. Miller, 62 S.W. 118, 26 Tex.Civ.App. 
5; Kahler v. Carruthers, 45 S.W. 160, 
18 Tex. Civ.App. 216; Mahon v. Bar- 
nett, (Civ.App.) 45 S.w. 24; Crenshaw 
v. Harris, 41 S.W. 391, 16 Tex.Civ.App. 
2638; McBride v. Moore, (Civ.App.) 
37 S.W. 450. 


Utah. poe phy v. Ganey, 66 P. 190, 
23 Utah 63 


Spates v. Modern Wood- 
men of America, 86 P. 584, 43 Wash. 
242. 


W.Va.—Shuman v. Shuman, 91 S.E. 
264, 79 W.Va. 445. 


Wis.—Moore v. May, 
117 Wis. 192. 


res Ege Cortes, Trust (Cos 
Meyer, 19 F.(2d) 186. 

Ill.—Kirby v. Kirby, 
2367 DLE 25bs 


94 N.W. 45, 
Vv. 


86 N.E. 259, 
Seaton v. Lee, 77 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 367-368] 


facet that a party is the personal representative or 
heir of. a decedent is not sufficient to protect him, 
where he does not sue or defend in that capacity ;* 
and where a party sues or defends in both his individ- 
ual capacity and as representative of deceased, he is 
not entitled to protection of the statute in his indi- 


vidual capacity.® 


[§ 368] (2) Representative of Decedent or In- 
Under a statute ex- 
tending protection generally to a representative of 
decedent*® or of an insane person,'? the protection 1s 


competent—(a) In General. 


446, 221 Ill. 282; Grafton Dolomite 
SSone: Cos va St». Louis, cte.,,i RCo: 
65 N.B. 424, 199 Ill. 458; Fleming v. 
Mills, 55 N.E. 378, 182 Ill. 464; Feul- 
ner v. Gillam, 211 11].App. 348; Peo- 
ple v. Borders, 31 ll.App. 426. 


Ind.—Waltz v. Waitz, 84 Ind. 403. 


Kan.—Schultz v. United Telephone 
Co:, 3 P.(2d) 506, 133 Kan. 730: 


Nev.—Fulton v. Day, 8 Nev. 80. 


N.H.—Chase v. Chase, 29 A. 553, 66 
N.H. 588 [foll Fellows v. Fellows, 46 
AW 4745" 69° N-He 3239); 


S.C.—Bellamy v. Grand Lodge, K. 
96S 293; 110 SeC.r3i5: 


Tenn.—Connor vy. Hickey, (Ch.A.) 48 
S.W. 289. 


Tex.—Wallace v. Stevens, 15 S.W. 
2a Dex boos TLV ove LV, eCCiv. 
App.) 128 S.W. 682; Shelly v. Nolen, 
88 S.W. 524, 38 Tex.Civ.App. 343, 39 
Tex.Civ.App. 307; Field v. Field, 87 
S.W. 726, 39 Tex.Civ.App. 1. 


Utah.—In re Miller’s Estate, 88 P. 
338, 31 Utah 415. 


[a] Thus (1) ina suit by a widow 
claiming the fee in one half of a tract 
conveyed by her husband to another, 
and reconveyed to her and her hus- 
band, she claiming under the recon- 
veyance, the children of the husband 
by a former wife were competent to 
testify against plaintiff, his widow, 
she not claiming as heir, but through 
a conveyance from a third person. 
Kirby v. Kirby, 86 N.E. 259, 236 Ill. 
255. (2) A suit by heirs on a con- 
traet by a son of their ancestor, to pay 
the heirs a stated sum at the ances- 
tor’s death in consideration of a con- 
veyance of property to the son, is not 
a Suit by or against the heirs, as such, 
on a contract with the ancestor, to ob- 
tain title to, or possession of, property 
belonging to him, within the meaning 
of the act of March 15, 1875 (Rev. St. 
[1881] p 499). and plaintiffs are com- 
petent witnesses. Waltz v. Waltz, 84 


Ind. 403. 

8. U.S.—Goodwin v. Fox, 9 S.Ct. 
367, 129 U.S. 601, 32 L.Ed. 805. 

Colo.—Prewitt v. Lambert, 34 P. 
683, 19 Colo. 6. 

Ga.—Flowers v. Flowers, 18 S.E. 


1006, 92 Ga. 688. 


I11.—Simpson v. Wrate, 169 N.E. 324, 
337 Ill. 520: Waters v. Lawler. 130 N. 
E. 335, 297 Ill. 63; Johnson v. Fulk, 
118 N.E. 706, 282 Ill. 328: Hudson v. 
Hudson, 86 N.E. 661, 237 Ill. 9; Crone 
v. Crone, 49 N.B. 217, 170 Til. 494 [aft 
70 Tll.App. 294]; Goelz v. Goelz, 41 
N.E. 756, 157 Ill. 33 [foll Gage v. Eddy, 
53 N.E. 1008, 179 Ill. 492]; Roberts 
v. Pierce, 79 Ill. 378; In re Jolly’s Es- 
tate, 229 Ill.App. 508; Esterly Har- 
vesting Co. v. Hill, 36 Ill.App. 99; Sea- 
go v. People, 21 IllApp. 2838. 

Iowa.—Clarke v. Ross, 60 N.W. 627; 


Cahalan v. Cahalan, 48 N.W. 724, 82 
Iowa 416. 


Kan.—Savage v. Modern Woodmen 
of America, 113 PF. 802, 84 Kan. 638, 33 
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extended to all cases coming within its general 
terms,!? and no distinction is made depending on 
privity or connection between the parties,'*® and if 
the adverse party is one of the enumerated class of 
legal representatives of deceased,'* a party is in- 
competent to testify in his own behalf in respect of 


any transaction or communication had personally 


LiR.A.N.S. 773. 


Me.—Pierce v. Rollins, 22 A. 110, 838 
Me. 172: Johnson vy. Merithew, 13 A. 
132, 80 Me. 111, 6 Am.S.R. 162: Doug- 
lass v. Snow, 77 Me. 91; Wentworth 
v. Wentworth, 71 Me. 72. 


N.H.—Chase v. Chase, 29 A. 553, 66 
N.H. 588; Harrington v. Tremblay, 
61 NE. aise 


N.J.—Hodge v. Coriell, 44 N.J.Law 
456; Vreeland v. Vreeland, 32 A. 3, 
53 N.J.Eq. 387; Crimmins v. Crim- 
mins, 10 A. 800, 43 N.J.Eq. 86; Holmes 
v. Chester, 27 N.J.Eq. 423. 


N.Y.—Hall v. Richardson, 22 Hun 
444 [aff 89 N.Y. 636]; Titus v. O’Con- 
Nore 08 |e s73, » orn IOwW.en. eo Le 
Buckingham v. Andrews, 34 Barb. 434, 
12 Abb.Pr. 322; Partyka v. Zawadzki, 
228 N.Y.S. 494, 1381 Misc. 854. 


Tenn.—Rielly v. English, 9 Lea 16. 


Tex.—Wootters v. Hale, 19 S.W. 134 
83 Tex. 568; Jackson v. Hughes, (Civ. 
App.) 2 Sawe(2dir 6875. -Pyness v- 
Pynes, (Civ.App.) 225 S.W. 777; Wil- 
liams v. Randall, (Civ.App.) 158 S.W. 
253; Tennison v. Palmer, (Civ.App.) 
142 S.W. 948; Wagner v. Isensee, 33 
SW. Lbo,.hl Lex Civ. App. 494. 


[a] In action by administrator to 
set aSide deed from decedent to de- 
fendants as in fraud of decedent’s 
creditors, defendants may testify as 
to conversations with Gecedent rela- 
tive to the transaction, since the ad- 
ministrator in such action represents 
the creditors of decedent. and not the 
estate. Miller v. Davis. 14 N.Y.S. 725, 
60 Hun 198, 20 N.Y.Civ.Proc. 414. 


{b] Legatee dees not represent 
decedent while there is executor, and 
hence, in an action against the maker 
of a note, plaintiff is not incompetent 
because a legatee of the deceased 
payee, whose indorsement is claimed 
to be a forgery, has indemnified de- 
fendant and taken the defense upon 
himself. Hillman v. Schwenk, 36 N. 
W. 77, 670, 68 Mich. 298, 297. 


[cl In will contest the executor 
named in the will is not a party in 
the capacity of executor, even on ap- 
peal from a decree probating the will 
and appointing him executor. Hamil- 
ton v. Hamilton, 10 R.I. 538. 


Incompetency of wituess against: 
Heir generally see infra § 370. 


Personal representatives generally see 

infra § 369. 

9. Sauer vy. First Nat. Bank, 224 P. 
227, 75 Colo,.119; Gabrin v. Brister, 
177 P. 1384, 65 Colo. 407; McClellan v. 
McClellan, 82 S.B. 1069, 142 Ga. 322; 
Chapman v. Greene, 130 N.W. 30, 27 
8.D. 178; Lewis Bros. v. Johnson, 
(Civ. App.) 247 S.W. 589 [error dism 
278 S.W. 1115. 114 Tex. 581]. But see 
Dixon v. Edwards, 48 Ga. 142 (where 
defendant was sued as administrator 
and as surety for deceased). 


10. See statutory provisions. 
11. See statutory provisions. . 
12. Cal.—Satterlee v. Bliss, 36 Cal: 


with deceased. The statutes exclude testimony as: 
against any person who has succeeded to decedent’s 
rights, whether by purchase, descent, or operation of 
law,!*\and a party may be said to represent a de- 


489. 


Tll.—Osborn v. Rearick, 156 N.E. 
802, 325 Ill. 529; Alward v. Woodard, 
146 N.E. 154; 315° Til. 150; Wahl v. 
Schmidt, 237 Ill.App. 372; Pierce v. 
Jacobs, 157 Ill.App. 441; Robinson v. 
Kraft, 154 Ill.App. 213, 221. 


Ind.—Reddick v. Keesling, 28 N.E. 
3165) 129° Inds 128. 


Mich.—McCutcheon vy. Loud, 39 N. 
W. 569, 71 Mich. 433. 


Neb.—Haecker v. Haecker, 204 N.W. 
72,113 Neb. 587; Holladay v. Rich, 140 
N.W. 794, 93 Neb. 491 [aff 137 N.W. 
988, 92 Neb. 91]. 


N.J.—Collins v. Leary, 77 A. 518, 77 
N.J.Eq. 529 [mod (Ch.) 74 A. 42]; 
Lipp v. Fielder, 66 A. 189, 72 N.J.Eq. 


ane Force v. Dutcher, 18 N.J.Eq. 
401. 

Ohio.—Nolan v. Haberer, 3 Ohio 
App. 45; Nolan v. Haberer, 21 Ohio 


CinCt. NS. ile 


Okl.— Wadleigh v. 
957,934 OKlF 2 ks 


Pa.—Uhl v. Mostoller, 148 A. 61, 298 


Parker, 124 P. 


Pa. 124; Reap v. Dougher, 103 A. 
LOMA, Z6lePar 23: 
Tex.—Burroughs v. Smith, (Civ. 


App.) 8 S.W.(2d) 301. 


Wash.—Smith v. Taylor, 27 P. 812, 2 
Wash. 422. 


[a] Surviving plaintiff as repre- 
sentative of deceased coplaintiff.— 
Where, on the death of one of two 
plaintiffs, it is ordered that the action 
proceed in the name of the survivor 
as plaintiff, the survivor is such a 
representative of decedent as to ex- 
clude testimony of an interested par- 
ty as to a conversation with decedent. 
Mead v. Weaver, 60 N.W. 885 42 Neb. 
149. 


13. Satterlee v. Bliss, 36 Cal. 489. 


14. Barrows v. Alford, 264 P. 628, 
129 Okl. 265. 


15. .Dawvissv.,Davis,, 26. Cal. 23,85 
Am DD. 15% [iell Kushne iv. Shaw, os 
Cal. 425, 91 Am.D. 644]; Willis v. Bon- 
ner, 71 S.E. 1048, 136 Ga. 720; Kroh v. 
Heins,” 67 5"N.W: Cie 485 Neb. 69s 
Wamsley v. Crook, 3 Neb. 344. But 
see McCray v. McCray, 12 Abb.Pr. (N. 
Y.) 1 (holding that “representative 
of a deceased person’’ means executors 
or administrators). 


[a] Thus an action for the recov- 
ery of land was brought against a 
wife, who was in possession claiming 
ownership, and her husband. Pending 
the action the wife died, leaving the 
husband as her sole heir. The name 
of the wife was stricken as a party 
defendant, and the suit proceeded 
against the husband only. It was held 
that the husband, being the sole heir 
of his wife, who died intestate, in the 
absence of evidence that she left un- 
paid debts, was her personal represent- 
ative within Civ. Code (1910) §§ 3930, 
3931, 5858 (1), prohibiting the giving 
of evidence as to transactions with 
decedents in actions against personal 
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ceased if he is so placed in litigation that he is call- 
ed on to defend that which he has obtained from a de- 
ceased person, and make the defense which de- 
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ceased might have made if living, or to establish a 


claim which deceased might have been interested to 
Thus the term has been held 
to include one entitled to claim compensation for 
the death of decedent,!7 an assignee for the benefit 
of ereditors,'® or a trustee in bankruptey.?® 
other hand, a surviving partner is not the “legal rep- 
resentative” of the deceased partner,?° nor does one 
claiming by a gift causa mortis from decedent sue 
or defend in a representative capacity so as to be en- 
A statute protecting the 
guardian of an insane person applies in favor of the 
A statute protecting the 
personal representative of-a decedent embraces only 


establish if lving.'® 


titled to protection.? 


guardian of an imbecile.?? 


representatives of a decedent, and 
hence plaintiff was incompetent to tes- 
tify to communications or transac- 
tions between her and the deceased 


wife. Willis v. Bonner, 71 S.E. 1048, 
136 Ga. 720. 
[b] One who has possession of 


personal property cast on him by the 
death of the owner is entitled to de- 
fend such possession, and, when sued 
therefor, becomes such a representa- 
tive of deceased that plaintiff cannot 
testify to matters equally within the 
knowledge of deceased. Burke  v. 
Dunn, 75 N.W. 931, 117 Mich. 430. 


16. McEntarffer v. Payne, 185 N.W. 
329, 107 Neb. 169. 


17. Priest v. Business Men’s Pro- 
tective Ass’n, 220 N.W. 255, 117 Neb. 
198. 


18. Housel v. Cremer, 14 N.W. 398, 
13 Neb. 298. 


19. Roy v. Salisbury, 
T33% ‘ 

20. Shivel & Stewart v. Greer 
Bros., 123 S.W. 207, 58 Tex.Civ.App. 
115. 

Competency of witness against sur- 
viving partner generally see infra § 
382. 


134 N.Y.S. 


21. Steward v. Burt, 216 P. 258, 738 
Colo. 468. 
22. Ross v. Todd, 4 Ohio Cir.Ct. 


1, 2 Ohio Cir.Dec. 385. 


Competency of witness against in- 
sane person generally see infra § 386. 


23. Gunn v. Pettygrew, 20 S.E. 328, 
93 Ga. 327. 

Competency of witness as against 
executor or administrator see supra § 
369. 

24. Competency of witness as 
against personal representative not 
suing or defending in that capacity 
see supra § 367. 


25. See statutory provisions. 
26. U.S.—Updike v. Mace, 194 F. 
1001. 


Ala.—Burt v. Moses, 99 So. 106, 211 
Ala. 47; Skinner v. Chapman, 78 Ala. 
376. 


Ark.—Sanders v. McClintock, 300 S. 
W. 408, 175 Ark. 633; Robb v. Woos- 
ley, 295 S.W. 18, 175 Ark. 43; Carter 
v. Younger, 185 S.W. 435, 123 Ark. 
266; Huffman v. Sudbury, 174 S.W. 
1149, 117 Ark. 628; Josephs v. Briant, 
157 S.W. 136, 108 Ark. 171. 


Cal.—Colburn v. Parrett, 150 P. 786, 
27 Cal.App. 541; Rooker v. Samuels, 
101 'P. 689, 10 Cal.App. 227. 


- 


On the 


Colo.—In re Durant’s Estate, 264 P. 
657, 83 Colo. 280; Zackheim v. Zack- 
heim, 225 P. 268, 75 Colo. 161; Sartor 
v. Wells, 89 P. 797, 39 Colo. 84. 


Fla.—Johnston v. Thomas, 111 So. 
541, 93: Wia. 6%. 


Ga.—Warren v. Smith, 165 S.B. 44, 
175 Ga. 61; Hardeman y. Ellis, 135 S. 
E. 195, 162 Ga. 664; McClellan v. Mc- 
Clellan, 82 S.HS 2069 142 Ga. 322; 
Fuller v. Wood, 72 S.E. 504, 187 Ga. 


66; Medlock v. Miller, 19 S.H. 978, 
94 Ga. 652; Muller v. Rhuman, 62 Ga. 
332;: Butts v.. Whitaker, «82.°S:Hy 52, 


14 Ga.App. 630; Patterson v. Bank of 
Lenox, 70 S.E. 77, 8 Ga.App. 492. 


lil. Hogg v. Hohmann, 154 N.E. 
457, 328 Ill. 545; Lingle v. Bulfer, 153 
N.E. 589, 322 Ill. 606; Standard Trust 
& Savings Bank vy. Carlson, 146 N.E. 
446, 315 Ill. 451; Higgins v. Chicago 
Title & Trust Co., 143 N.E. 482, 312 
Ill. 11; Hathaway v. Cook, 101 N.E. 
227, 258 Ill. 92; Waugh v. Moan, 65 N. 
EK, 713, 200 Ill. 298; Wood’s Hstate v. 
Tyler, 256 Ill.App. 401; Garrard v. J. 
S. Ashbrook Co., 222 Ill.App. 387; 
Kraft v. Grider, 221 Ill.App. 467: 
Fischer v. Haxtun, 210 Ill.App. 506; 
Dowland v. Staley, 201 IllApp. 6; 
Mugler v. Hirsch, 187 Ill.App. 279; 
Teeford v. Howell, 119 Ill.App. 83 [aff 
TaN. E. 82)°220) TS 527. 


Iowa.—Schmid v. Kreismer, 31 Iowa 
479. 


Ky.—Henry v. Henry’s Ex’rs, 205 S. 
W. 601, 181 Ky. 553; Green’s Ex’r v. 
Green, 82 S.W. 1011, 119 Ky. 1038, 26 
Ky.L. 1007. 


Me.—Travelers’ Ins. Co. v. Foss, 130 
A. 210, 124 Me. 399; Hallowach v. 
Priest, 95 A. 146, 113 Me. 510. 


Md.— Bogart v. Willis, 148 A. 585, 
158 Md. 393. 


Mo.—Kersey v. O’Day, 73 S.W. 481, 
173 Mo. 560; Norton v. Lynds, (App.) 
24 S.W.(2d) 1838; Davis v. Robb, 
(App.) 10 S.W.(2d) 680; Thompson y. 
Bratcher, (App.) 8 S.W.(2d) 1027; 
Grassmuck y. Ehrler, (App.) 207 S.W. 
287; Williams v. Moore, (App.) 203 S. 
W. 824. 


Mont. 
(2d) 160. 


Neb.— Wright v. Wilds, 245 N.W. 4, 
124 Neb. 11; Sorensen v. Sorensen, 94 
N.W. 540, 98 N.W. 837, 100 N.W. 930, 
103 N.W. 455, 68 Neb. 483. 


Nev.—Torp v. Clemons, 142 P. 1115, 
37 Nev. 474. 


N.H.—Clark v. Wheeler, 121 A. 588, 
81 N.H. 34. 


N.J.—Howells v. Martin, 134 A. 173, 


Langston v. Currie, 26 P. 


[§ 369]. (b) Executor or Administrator.?* 
statutes very generally protect the executor or ad- 
ministrator of decedent,?®> and under such statutes 
the opposite party is disqualified as a witness as to 
transactions or conversations with deceased connect- 
ed with the subject matter of the action,?® even 
though there be no necessity for administration,?7 
and even though the administrator has been improp- 
erly joined as plaintiff, where the objection of mis- 
joinder is not raised by demurrer or answer.?® 
liability of the administrator in a judgment for costs 
against him renders defendant an incompetent wit- 
ness as to transactions with decedent.?° 


[§§ 368-369 


an administrator, executor, or other person entitled 
to represent decedent in ownership or management 
of his general estate.?° 


The 


The 


The statute 


99 N.J.Eq. 657 [rev on other grounds 
137 A. 565, 101 N.J:Hq. 275]; Millar 
v. Fidelity Trust Co., 123 A. 621, 95 N. 
J.Eq. 715; Clawson v. Brewer, 58 A. 
598, 67 N.J.Eq. 201; Hebberd v. South- 
western’ Land, ete., Co.,.36 A. 122,55 
N.J.Eq. 18. 


N.Y.—Levin v. Russell, 42 N.Y. 251; 
Moore v. Fingar, 115 N.Y.S. 1035, 131 
App.Div. 399; In re Meyers’ Estate, 
223 N.Y.S. 701, 129 Misc. 760; Blood- 
goed v. Short, 98 N.Y.S. 775, 50 Misc. 


N.C.—R. M. Sutton Co. v. Wells, 94 
S.E. 688, 175 N.C. 1; Robinson v. Mc- 
Dowell, 41 S.E. 287, 130 IN C2246. 


N.D.—Williams v. Clark, 172 N.W. 
825, 42 N.D. 107. 


Ohio.—Stevens v. Hartley, 13 Ohio 
St. 525; Southard vy. Curson, 13 Ohio 
App. 289; In re Estate of Helfrich, 
30 Ohio N.P.N-S. 307. 


Okl.—Miracle v. Jones, 284 P. 859, 
141 Okl. 264; Purdy v. Chambers, 261 
P. 216, |128 .Okl. 118; Oklahoma Nat. 
Bank of Cushing v. Keller, 256 P. 34, 
124 Okl. 280; Macdonald v. McLaugh- 
lin, 123 P. 158, 32 Okl. 584. 


Pa.—Harnish v. Herr, 98 Pa. 6; 
eeu S Estate, 18 Pa.Dist.&Co. 


S.D.—Walworth County State Bank 
v. Taylor, 224 N.W. 929, 55 S.D. 24; 
Fuller v. Anderson,.223 N.W. 717, 54 
S.D. 501 [foll Hofemann y. Anderson, 
223 N.W. 719, 54 S.D. 506, Payne v. 
Anderson, 228 N.W. 719, 54 S.D. 506, 
and Warfield v. Anderson, 223 N.W. 
720, 54 S.D. 508]. 


Tenn.—Atchley v. Rimmer, 255 S.W. 
366, 148 Tenn. 303, 30 A.L.R. 1481. 


Tex.—Caulk v. Anderson, 37 S.W. 
(2d) 1008, 120 Tex. 253 [aff (Civ.App.) 
5 S.W.(2d) 816]; Harrell v. Houston, 
17 S.W. 731, 66 Tex. 278; Garrett v. 
Garrett, (Civ.App.) 49 S.W.(2d) 920; 
Coker v. Tone, (Civ.App.) 27 S.W. (243 
597; Horst v. Tobin, (Civ.App.) 18 S. 
W.(2d) 221; Rogers v. Tompkins, 
(Civ.App.) 87 S.W. 379; Stuart v. Alt- 
man, 28 S.W. 461, 8 Tex.Civ.App. 657. 


Vt.—Dwinell v. Holt, 56 A. 99, 75 
Vt. 413. 


Wyo.—State Bank of Wheatland v. 
Bagley Bros., 11 P.(2d) 572, 44 Wyo. 
eat den 13 P.(2d) 564, 44 Wyo. 


3 
27. Horst v. Tobin, (Tex.Civ.App.) 
18 S.W.(2d) 221. 


28. Blackburn v. Thompson, 6 
W. 74, 127 Ark. 438. P we 


29. Blackburn v. Thompson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held not to be restricted in its operation to 
regular administrators, but applies with equal force 
to special administrators,*° executors or administra- 
tors of persons civilly dead,* and executors de son 
tort,?? and it has even been held to apply to all per- 
sons holding the estate of a deceased person in an 
official representative capacity, although not techni- 
eally executors or administrators.*® Thus the stat- 
ute has been held to apply to a testamentary trus- 
- tee.24 Moreover, the statute makes no distinction 
between actions of contract and actions of tort.*°® 
An administrator has been held protected against tes- 
timony of the adverse party as to conversations with 
the intestate prior to the granting of letters of ad- 
ministration, although such adverse party claimed 
that the object of his testimony was to prove that 
the alleged decedent was still alive.2® Where a stat- 
ute protects representatives of a deceased person, it 
has been held that an administrator may be such a 
representative,?7 but the term “agent,” as used in 
some statutes, has been held not to include an admin- 
istrator.2® It has been both affirmed*® and denied*°® 
that an assignee of an administrator is within the 
protection of the statute. To make evidence incom- 
petent as against the executor or administrator it 
must come within the letter of the statute,*+ and 
there must be something more than the bare assertion 
of title to decedent’s estate ;#2 there must be at least 
color of title or possession rightfully obtained.*® It 
is not enough to exclude such testimony for an execu- 
tor to seize property apparently belonging to others, 
and make claim to it in behalf of the estate.44 The 


30. Brown v. Creekmore, 217 S.W. 
774, 141 Ark. 512. 


F.(2d) 825. 
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bare fact that a witness was the agent for deceased 
does not make his testimony competent, where oth- 
erwise inadmissible because of adverse interest to de- 
eedent’s administrator.4® Where the statute pro- 
vides that it is only when the suit is instituted by the 
personal representative of a decedent that the oppo- 


' site party is incompetent to testify as to transactions 


or communications with such decedent, the statute 
is inapplicable where plaintiff dies and his executor 
is substituted.*® 


[§ 370] (3) Heir, Legatee, or Devisee.*7 Where, 
by express provision of the statute, the heir*® or leg- 
atee or devisee of decedent*® is protected, a person is, 
of course, incompetent to testify when the adverse 
party is an heir®® or legatee or devisee of decedent,*+ 
but where the action is against one who, although the 
heir of decedent, is claiming as his grantee, children 
not grantees, although heirs, may testify generally.° 
An heir is not a party to the suit so that the testi- 
mony is inadmissible where only the grantee of the 
heir is a party to the record, and the heir has not 
been called on to defend the title, although he will 
be liable to the grantee if the title fails.°* So a stat- 
ute prohibiting a party from testifying to any trans- 
action with, or statements by, a deceased person 
whose estate is interested in the result of the suit,°* 
or providing that, where the adverse party defends 
as deriving title from a deceased person, the party 
shall not testify as to transactions had by him with 
deceased,®* or protecting a person deriving his title 
or interest from, through, or under a deceased person, 


in, 162 N.W.. 1009, 196 Mich, 221; 
Lloyd v. Hollenback, 57 N.W. 110, 98 
Mich. 203; Buffum v. Porter, 38 N.W. , 


31. Knight v. Brown, 47 Me. 468. N.E. 379, 3438 Ill. 318; Lingle v. Bulfer, F he Fa 
32. Parker v. Thompson, 30 N.J 153 NH. 589, 322 Ill. 606; Allen v. souutteh tae See ere uta oe ae 
artead : , “-! McGill, 142 .N:B. 470, 311 Ill. 170; et : 
Pate Carney v. Sheedy, 128 N.E. 810, 295 S.D.—Chapman vy. Greene, 130 N.W. 
aos gas v. Clough, 23 A. 526, 65 ae a Jone VoMulk, 108 NB. 706,)|/ 30, 2%) Si Dy 178. 
.H. 43. é . 328; Wood v. Wood, 104 N.E. a : 
? ; E a Tex.—King v. Morris, Commun. 
34. Clark v. Clough, supra. 1108, 263 Il. 285; Linn v. Linn, 104] any) 993 S.W. 412 [rev (Giv.App.) 283 


N.E. 229, 261, Ti. 
85. Hallowach v. Priest, 95 A. 146, 
113 Me. 510. 


606; 
beck, 1038 N.E. 599, 260 Ill. 606; Glad- 


Hinds v. Sur- S.W. 575, and vacated on reh (COmmn. 


App.) 1 .S.W.(2d) 605]: Colvard v. 


36. Parham v. Moran, 4 Hun 717 


[aff 71 N.Y. 596]. 


87. Sorensen v. Sorensen, 94 N.W. 
540, 98 N.W. 837, 100 N.W. 930, 103 N. 
W. 455, 68 Neb. 483. 


38. Eley v. Reese, 155 S.H. 24, 171 
Ga. 212. Contra Hinson v. Carswell, 
87 S.E. 697, 17 Ga.App. 45. 


Competency of witness against per- 
son represented by decedent see infra 
§ 383. 


39. Reynolds v. Linard, 95 Ind. 48. 


40. John T. Stewart’s Estate, Inc. 
yv. Falkenberg, 109 P. 170, 82 Kan. 576. 


41. Gratwick v. Smith, 202 App. 
Div. 600, 195 N.Y.S. 568. 


42. Gratwick v. Smith, supra. 
43. Gratwick v. Smith, supra. 
44. Gratwick v. Smith, supra. 
45. Walworth County State Bank 


vy. Taylor, 224 N.W. 929, 55 S.D. 24. 


_ 46. McLendon v. Baldwin, 144 S.E. 
Zily lo Oo) Cra to oe 


47. Competency of witness as 
against heir not suing or defending in 
that capacity see supra § 367. 


48. See statutory provisions. 
49. See statutory provisions. 
50. U.S.—Bowmaster v. Carroll, 23 


ville v. McDole, 93 N.E. 86, 247 Ill. 34; 
Kirby v. Kirby, 86 N.BE. 259, 236 Ill. 
255; Schneider v. Sulzer, 72 N.E. 19, 
212 Ill. 87; Stodder v. Hoffman, 41 N. 
BE. 1082, 158 11). 486; Griffin v. Griffin, 
17) NOS W82nle5e dl 4803 Oo Pyle) v. 
Oustatt, 92 Ill. 209; Connelly v. Dunn, 
73 Ill. 218; Mongoven v. Watts, 258 
Ill.App. 106; Farrand v. Yates, 249 
Ill.App. 180; Moore v. Botto, 159 Il. 
App. 322; Allen v. Allen, 157 Ill.App. 
362; Ritzmuller v. Neuer, 130 Ill.App. 
380; Hall vy. Hall, 118 Ill.App. 544; 
cup v. Treadway, 69 I1ll.App. 


Ind.—Bishop v. Welch, 35 Ind. 521; 
King v. King, 134 N.E. 523, 77 Ind. 
App. 662. 


Iowa.—Blakely v. Cabelka, 221 N.W. 
451, 207 Iowa 959; Potter v. Potter, 
170 N.W. 773, 183 Iowa 559; Thomas 
v. Griffith, 25 N.W. 900, 68 Iowa 11. 


Kan.—James v. Lane, 175 P. 387, 103 
Kan. 5403 Renz yo Drury; 45, P. 71, 
57 Kan. 84. 


Ky.—Combs v. Combs, 255-S.W. 704, 
AOR V Dap Ls pS lA CK NV. COs, Sas, WW. 
278, 26 Ky.L. 599; Overfield v. Over- 
field, 30 S.W.. 994, 17 Ky.L., 313. 


Me.—Wiley v. Davis, 10 A. 498; 
Hinckley v. Hinckley, 9 A. 897, 79 Me. 
S20 Higsine ve Butler 7) Alt 276. 78 
Me. 520. 


Mich.—Newton v. Freeman, 182 N. 
W. 25, 2138 Mich. 673; Maginn v. Cash- 


Goodwin, (Civ.App.) 24 S.W.(2d) 786; 
Peil v. Warren, (Civ.App.) 187 S.-W. 
1052; Dickey v. Forrester, (Civ.App.) - 
148 S.W. 1181; Mounger v. Daugherty, 
(Civ.App.) 138 S.W. 1070; Duncan v. 
Jouett, (Civ.App.) 111 S.W. 981; Jones 


Viger? 88 S.W. 424, 40 Tex.Civ.App. 
od. 
51. Ariz.—Corbett v. Kingan, 166 


P. 290, 19 Ariz. 134. 


Colo.—Uancaster v. Coale, 
821, 27 Colo.App. 495. 


Ill—Waugh v. Moan, 65 N.B. 713, 
200 Ill. 298; Wahl v. Schmidt, 237 
THINS oy ove yO 


Iowa.—Blakely v. Cabelka, 221 N.W. 
451, 207 Iowa 959; McKay v. Home 
for Friendless Children, 161 N.W. 47; 
Chapman v. Chapman, 109 N.W. 300, 
132 Iowa 5; In re Wiltsey’s Will, 98 
N.W. 294, 122 Towa 423; Marshall v. 
Meyer, 92 N.W. 693, 118 Iowa 508. 


Ohio.—Stephens v. Hartley, 13 Ohio 
St. 525. 


150, P. 


52. Allen v. McGill, 142 N.E. 470, 
Sale BOMB aly. 
53. Ferguson vy. Coleman, (Tex.Civ. 


App.) 208 S.W. 571. 


54. Barnes v. White, 71 So. 114, 195 
Ala. 588; Franklin v. Williamson, 91 
So. 910, 18 Ala.App. 294. 


55. Nelson v. Carlson, 94 P. 477, 48 
Wash. 651. 
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by assignment or otherwise,** or excluding testimony 
against representatives of a decedent as to transac- 
tions or conversations between decedent and the wit- 
ness,°? has been held to extend its protection to 
heirs. Where no provision of the statute rendering 
witnesses incompetent to testify to transactions or 
conversations with decedent ean be construed to pro- 
tect heirs, they are, of course, not within the protec- 
tion of the statute.6® Thus heirs at law are not 
within the protection of a statute relating to personal 
representatives.°® So, where the statute provides for 
incompeteney only in actions by or against executors 
or administrators, the adverse party is competent 
in an action against heirs or legatees of decedent.®° 
Legatees or devisees are not protected under a stat- 
ute excluding testimony as against heirs and legal 
representatives.°+ It has been both affirmed®? and 
denied ®* that a devisee or legatee is an assignee with- 
in the meaning of a statute protecting assignees of 
decedent. A statute extending protection to an as- 
signee or transferee has been held to include an im- 
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claim and is not interested in the result is not within 
the statute,®*> nor is an heir as against whom the 
party testifying is not an adverse party.®® A stat- 
ute expressly protecting decedent’s heir includes the 
heir’s grantee®* and the heirs of heirs ad infinitum,®* 
and a statute expressly rendering certain witnesses 
incompetent to testify against heirs,®® or a statute 
construed to include heirs within its protection,’® has 
been held to apply to actions between heirs. 


[§ 371] (4) Person Deriving Title from or 
through Decedent.7* Some of the statutes protect 
any person who has derived his title to, or interest in, 
the subject matter of the controversy from or 
through decedent;*? and such a provision inures to 
the benefit of all persons succeeding to the right, title, 
or interest, or standing in the place or stead, of de- 
eedent,** and it is immaterial that such persons de- 
rive title mediately or remotely and not immediate- 
ly from deceased.7* Such statute does not, of course, 
inure to the benefit of a person’ who does not derive 
his interest from decedent within the meaning of 


mediate Iegatee.%# 


56. Bambauer v. Schleider, 163 N 


Y.S. 186, 176 App.Div. 562. 


57. Mclintarffer v. Payne, 185 N.W. 
829, 107 Neb. 169; Brown v. Forbes, 
96 N.W. 52, 1 Neb. (Unoff.) 888; Joss 
v. Mohn, 26 A. 987, 55 N.J.Law 407; 
Kleb v. Kleb, 62 A. 396, 70 N.J.Eq. 305; 
Colfax v. Colfax, 32 N.J.Eq. 206; Lee 
v. Dill, 39 Barb. 516, 16 Abb.Pr. 92 [aff 
41 N.Y. 619]. Contra Spaulding v. 
Hallenbeck, 39 Barb. 79 [aff 35 N.Y. 
204]. . 

58. Norton v. Brown, 159 S.E. 702, 
173 Ga. 146; Daniels v. Avery, 145 
S.H. 45, 167 Ga. 54; Neal v. Neal, 111 

. 387, 153 Ga. 44; Fleeman v. Gay, 


108 S.E.'781, 152 Ga. 189; Hall v. But- 
ler, 98 S.B. 549, 148 Ga. 812; Goddard 
v. Boyd, 85 S.E. 1013, 144 Ga. 18; 


Oliver v. Powell, 40 S.E. 826, 114 Ga. 
592; Drawdy v. Musslewhite, 107 S.E. 
549, 27 Ga.App. 84; Marks v. City of 
Seattle, 152 P. 706, 88 Wash. 61. 


59. Donald v. Groves, 126 S.E. 583, 
160 Ga. 163; Fleeman v. Gay, 108 S.E. 
781, 152 Ga. 189; Cooper v. Johnson, 
107 S.. 8491151" Ga. 608; Hall -v. 
Butler, 98 S.E. 549, 148 Ga. 812; Ru- 
dolph v. Washington, 91 S.H. 560, 146 
Ga. 605; Boynton v. Reese, 37 S.E. 
437, 112 Ga. 354; Neely v. Carter, 23 
S.E. 3138, 96 Ga. 197. 


60. Miller v. Steele, 153 F. 714, 82 
C.C.A. 572; Williams vy. Prioleau, 184 
S.W. 847, 123 Ark. 156; Lawrence v. 
La Cade, 46 Ark. 378; Bird v. Jones, 
27 Ark. 195; Hagan v. Kenney, 75 A. 
98, 75 N.H. 410; Sellers v. Sellers, 
(Tenn.Ch.A.) 53 S.W. 316. 


61. Traphagen v. Traphagen, 40 
Barb. (N.Y.) 537; Newton v. Newton, 
14 S.W. 157, 77 Tex. 508 [foll Mitchell 
v. Mitchell, 15 S.W. 705, 80 Tex. 101; 
Curtis v. Wilson, 21 S.W. 787, 2 Tex. 
Civ.App. 646]; Cook v. Baker, (Tex. 
Commn.App.) 45 S.W.(2d) 161 [rev 
(Civ.App.) 27 S.W.(2d) 893]; Houston 
Transfer & Carriage Co. v. Williams, 
(Tex.Commn.App.) 221 S.W. 1081 [rev 
(Civ.App.) 201 S.W. 712]; Stiles v. 
Hawkins, (Tex.Commn.App.) 207 S.W. 
89 [rev (Civ.App.) 158 S.W. 1011]; 
Cook v. Baker, (Tex.Civ.App.) 27 S.W. 
(2d) 893 [rev on other grounds 
(Commn.App.) 45 S.W.(2d) 161]; 
House vy. Rogers, (Tex.Civ.App.) 23 S. 
W.(2d) 414 [aff (Commn.App.) 39 S. 
W.(2d) 1111); Roberts :v. Carlisle, 
(Tex.Civ.App.) 4 S.W.(2d) 144; Harry 


An heir who has assigned his 


the statute.?® 


v. Hamilton, (Tex.Civ.App.) 154 S.W. 
637; Emerson v. Scott, 87.S.W. 369, 
39 Tex.Civ.App.«66 ;“Gibony v. Hutche- 
son, 50 S.W. 648, 20 Tex.Civ.App. 581. 
But see Joss v. Mohn, 26 A. 987, 55 
N.J.Law 407 (holding that a devisee 
is the “representative” of the testa- 
tor within the meaning of the stat- 
ute); Smith v. Smith, 19 A. 255, 52 N. 
J.Law 207 (holding that a devisee is 
not protected). 


62. Hood v. Hood, 162 S.E. 714, 174 
Ga. 381; Buck v. Stanton, 51 N.Y. 624 
mem; McMechen v. McMechen, 17 
W.Va. 683, 41 Am.R. 682. But see 
Hight v. Sackett, 34 N.Y. 447 (decid- 
a eee an earlier statute). 


Devin v. Mitchell, 286 P. 335, 
143 "ORE 233, 69) AULIR. 681. 


64. Hood v. Hood, 162 S.E. 714, 174 
Ga. 381; Kramer v. Spradlin, 98 S.E. 
487, 148 Ga. 805 [overr Austin v. Col- 
lier, 387..S.B.. 434, 112. Ga. 247, -and 
disappr Hight v. Sackett, 34 N.Y. 447]. 


Cu Howard v. Patrick, 38 Mich. 
66. Schmidt v. Schmidt, 143 N.E. 


75, 311 Ill. 458. 


67. Olin v. Henderson, 79 N.W. 178, 
120 Mich. 149. 


68. Merrill v. Atkin, 59 Ill. 19. 


69. Rice v. Barkman, 249 I1l.App. 
127; Neas v. Neas, 17 N.W. 30, 61 lowa 
641. 


70. Hillens v. Brinsfield, 18 So. 604, 
108 Ala. 605. 


71. Competency of witness against 
assignee of decedent see infra § 377. 


72. See statutory provisions. 


73. Kan.—Wilson vy. Colborn, 
P. 430, 106 Kan. 440. 


N.Y.—Levy v. Louvre Realty Co., 
118 N.E. 207, 222 N.Y. 14; Kolasky v. 
Michels, 24 N.E. 278, 120 N.Y. 635 
mem, 2 Silv.A. 581; Mullins v. Chick- 
ering, 8) INE Siti, G0) INE Yb 3 al 
L.R.A. -463; “Witthans v. Schack, 11 
N.E. 649, 105 N.Y. 332 [aff 38 Hun 
560]; Smith vy. Cross, 90 N.Y. 549 [rev 
25 Hun. 310]; Cary v. White, 59. N. 
Y. 336; Schenectady Sav. Bank v. 
Wertheim, 261 N.Y.S. 193, 237 App. 
Div. 311 [rev 256 N.Y.S. 446, 143 Misc. 
357]; Paulovico v. Moller, 179 N.Y.S. 
224, 190 App.Div. 3; Carpenter v. 
Romer, ete., Steamboat Co., 63 N.Y. 
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If a person claimmg under a de- 


S. 274, 48 App.Div. 363; Sheldon v. 
Sheldon, 32 N.Y.S. 419, 84 Hun 422; 
Rice v. Daley, 20 N.Y.S. 941, 66 Hun 
628; Simmons v. Henry, 43 Hun 640, 
12 N.Y.Civ.Proe. 204; Blumenthal v. 
Kelsey, 159 N.Y.S. 181, 95 Mise. 136 
[aff 162 N.Y.S. 967, 176 App.Div. 369]; 
Foley v. New York Savings Bank, 1389 
N.Y.S. 915, 79 Mise. 220; Breyganeg v. 
Train, 85 N.Y.S. 538, 42 Misc. 49; Ger- 
man-American Bank y. Slade, 36 N. 
Y.S. 983, 15 Mise. 287. 


N.C: s Durham Tobac- 
S oon v. McElwee, 5 S.E. 907, 100 N. 


Oki.—Conklin vy. Yates, 
16 Okl. 266. 


Pa.—Uhl v. Mostoller, 148 A. 61, 298 


83° PB. 910, 


Pa. 124; Rudolph v. Rudolph, 1%. PSs. 
Super. 558. 
[a] Possession derived through 


decedent is an interest entitling the 
party to protection. Byerer v. Smith, 
66 N.Y.S. 968, 55 App.Div. 405. 


74 Pope v. Allen, 90 N.Y. 298. 
But see Prouty v. Haton, 41 Barb. (N. 
Y.) 409 (decided under a provision of 
the old code). 


75. Kan. -—Beachy v. Jones, 206 P. 
895, 111 Kan. 254; Williams v. Camp- 
bell, 3 e800; "84 Kan. 46 [aff 118 
Py LOTS 735 Kan. 631]. 


N.Y.—Ward v. New York Life Ins. 
Co., 122 N.H. 207, 225 N.Y. 314; Mason 
v. Prendergast, 24 N.E. 806, 120 N.Y. 
536; Holcomb v. Campbell, 22 N.E. 
1107, 118 N.Y. 46; Rank v. Grote, 17 
N.E. 665, 110 N.Y. 12; Matter of New 
ork Cent, (etc. 2R.Co.. SO eNe ee te 
[mod 27 Hun 398]; Cary v. White, 59 
N.Y.°336; Schlitz v. Koch, 123° N-Y-.S: 
302, 138 App.Div. 535; Bump v. Pratt, 
32 IN-YJS. 538,884) Fun? 201i) ainere 
Mackintosh’s Hstate, 249 N.Y.S. 534, 
140 Misc. 12. 


N.C.—McNeely v. North Carolina 
Mee etel, Co;n4l AG EES 01s SONIC 


Wash.—Beaston y. Portland Trust 
& Savings Bank, 155 P. 162, 89 Wash. 
627, ‘Ann.Cas.1917B 488. 


W.Va.—Malcolm vi Talley, 109 S.B. 
613, 89 W.Va. 531. 


[a] Circumstances not showing ti- 
tle or interest derived from, through, 
or under decedent see Holcomb v. 
Campbell, 22 N.H. 1107, 118 N.Y. 46; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 371-377] 


eedent is the real party in interest, although the 
suit is brought against his bailee and he is not a 
party, the adverse party is incompetent.*® The bene- 
ficiary in a policy of insurance on the life of decedent 
is not protected by such a statute.*7 


[§ 372] (5) Survivor of Decedent. Under a stat- 
ute protecting the survivor of a deceased person, ‘® 
the word “survivor” is intended to describe one who 
has succeeded to the rights or obligations which were 
and would have remained those of the deceased per- 
son but for the latter’s death,*® and includes a tenant 
by curtesy,®° but as the rights of a beneficiary under 
a policy of insurance did not acerue until the death 
of insured, he cannot be deemed a survivor.*+ 


[§ 373] (6) Person Sustaining Liability through 
or under Decedent. Some statutes have extended 
protection to persons sustaining liability to the eause 
of action from or through a decedent,*? and such a 
statute is applicable in favor of one who is liable, 
if at all, from having had charge of men cultivating 
land under decedent as head of a colony.8? Such a 
statute does not prevent testimony by the benefici- 
ary in a policy of life insuranee, in an action there- 
on, as to transactions with decedent,§* nor does it 
apply where a party does not sustain his lability 
from, through, or under deceased.*® 


[§ 374] (7) Grantee of Decedent. Where a gran- 
tee of decedent is protected under the statute,*® the 
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adverse party is incompetent to testify against 
him.’7 A grantee is protected under a statute pro- 
tecting the assignee®® or the assignee or transferee 
of decedent.8® A statute protecting the grantee of a 
deceased person does not apply to the assignee of a 
chose in action.2° Where a grantee of decedent is 
not protected, the adverse party is, of course, a com- 
petent witness as to conversations and transactions 
with decedent,®! and plaintiff, who prayed cancel- 
lation of a deed to his first grantee as well as that 
to the last grantee, may, where neither the first gran- 
tee nor his representative were made parties, testi- 
fy as to transactions with the first grantee, who was 
dead.°? 


[§ 375] (8) Indorser, Assignee, or Transferee of 
Decedent—(a) in General. A statute rendering a 
witness incompetent against the indorser, assignee, 
or transferee of a decedent has been held to apply 
only to an immediate indorsee, assignee, or tran- 
feree.°3 


[§ 376] (b) Indorsee. Where the statute pro- 
tects the indorsee of decedent,®* the opposite party 
eannot testify in his own favor as to any transac- 
tion with deceased as against such indorsee.®® 


[§ 377] (c) Assignee. Where the statute makes 
express provision for the protection of an assignee 
of decedent,®® testimony of an interested witness as 
against such assignee is excluded.®? An “assignor” 


Patterson v. Patterson, 59 N.Y. 574, 17 
Am.R. 384; Blaesi v. Blaesi, 42 Hun 
TS Nest. 4015 ) ee nouty tv. Harton; 
41 Barb. (N.Y.) 409; Curnan v. Dela- 
ware, ete, R. Co., 17 N.Y.S. 714 [mod 
on other grounds 34 N.E. 201, 138 N. 
0 Hildick v. Williams, 3 N.Y. 
S. 817; Begole v. Hazzard, 51 N.W. 
325, 81 Wis. 274; Larsen v. Johnson, 
eS N.W. 615, 78 Wis. 300, 23 Am.S.R. 
404, 


76. Moore v. Walker, 26 So. 984, 
124 Ala. 199. 


77. Ward v. New York Life Ins. 
Co., 122 N.E. 207, 225 N.Y. 314; Hamill 
v. Supreme Council R. A., 25 A. 645, 
152 Pa. 537; Broadrick v. Broadrick, 
25 Pa.Super. 225. 


78. See statutory provisions. 


79. Brawner v. Royal Indemnity 
Cos. 24600 637, 158 C.C.A. 593: 


[a] In West Virginia, under Worth 
Amended Code ec 130 § 238, providing 
that no interested person shall be ex- 
amined as to any communication hbe- 
tween himself and a survivor of a de- 
ceased person, except in his own be- 
half, “survivor” means “every per- 
son, who by reason of his surviving 
the deceased becomes as such _ sur- 
vivor interested in the subject of the 
controversy” and includes such per- 
sons as “tenants by curtesy, tenants 
by dower, the survivor in a joint ten- 
ancy of land, which had been held by 
a deed to husband and wife, whether 
such survivor were the husband or 
the wife, a widower or widow, who 
by surviving . . became a distribu- 
tee” of the estate of the spouse and, 
doubtless, other classes of successors 
of deceased persons. Seabright v. 
Seabright, 28 W.Va. 412, 459, 468. 


80. Hall v. Linkenauger, 142 S.E. 
845, 105 W.Va. 385. 


81. Brawner v. Royal Indemnity 
Covsczt0n Me bol. too CA, 593. 
82. See statutory provisions. 


[70 C. J.—19] 


, 


. 


é 


83. Bill v. Stoll, 12 N.W. 444, 55 


Wis. 216. 


84. Chamberlain v. Prudential Ins. 
Co., 85 N.W. 128, 109 Wis. 4, 83 Am.S. 
R. 851. But compare Foxhever v. 
Order of Red Cross, 24 Ohio Cir.Ct. 56. 


e5. Bump v. Voights, (Wis.) 249 


N.W. 508. 


[a] Thus a motorist sued for 
wrongful death was the ‘oppcsite 
party,’’ but did not sustain his “lia- 
bility from, through or under de- 
ceased,” so as to make deceased’s fa- 
ther incompetent to testify that de- 
ceased received no wages for work on 
a farm and as to the value of serv- 
ices rendered his parents. Bump v. 
Voights, (Wis.) 249 N.W. 508. 


86. See statutory provisions. 


87. Howell v. Salt Lick Lumber 
Co., (Ky.) 121 S.W. 645; Mosher v: 
Butler, 31 Ohio St. 188. 


88. Bailey v. Holden, 71 N.W. 841, 
113 Mich. 402; Matton v. Young, 45 
N.Y. 696; Palachucola Club v. With- 
ington, 157.97). 9621,) 1b9OS Ch 14465 
William James Sons Co. v. Hutchin- 
son, 80 S.E. 768, 73 W.Va. 488. 


Competency of witness as against 
assignee of decedent see supra § 3877. 


89. Williamson vy. Williamson, 168 
S.E. 256, 176 Ga. 510; Sikes v. Seck- 
inger, 160 S.H. 911, 173 Ga. 673; God- 
ley v. Hinely, 142 S.E. 86, 165 Ga. 717; 
Culberson v. Everett, 110 S.H. 275, 
152 Ga. 497; Kramer v. Spradlin, 98 
S.E. 487, 148 Ga. 805; Turner v. Wood- 
ward, 71 S.E. 418, 136). Gal 275; 
Hendrick v. Daniel, 46 S.E. 438, 119 
Ga. 358; Kennedy v. Butler, Stevens, 
& Co., 84 S.H. 499, 16 Ga.App. 41. 


_ [a] Deed made by administrator 
is not the same, in legal effect, as if 
the deed had been executed by de- 
ceased himself, and the grantee is ac- 
cordingly not protected. Godley v. 
Hinely, 142 S.E. 86, 165 Ga, 717. Con- 


/Cleveland v. Miller, 


tra Smith v. Duhart, 110 S.E. 301, 152 
Ga. 554; Castleberry v. Parrish, 69 
S.E. 817, 185 Ga. 528. 


Competency of witness as against 
transferee of decedent see supra § 378. 


90. Elliott v. Shaw, 32 Ohio St. 431. 
91. De Costa v. Bischer, 122 N.E. 
819, 287 Ill. 598; Essary v. Marvel, 


113 N.B. 859, 274 Ill. 576; Allen v. Al- 
len, 157. I1].App. 362; “Grieve v. How- 
ard, 180 P. 428, 54 Utah 225. 


92. Purvis v. Raste, 85 S.B. 1012, 
144 Ga. 16. 


93. Purvis v. Raste, 85 S.E. 1012, 
144 Ga. 16; Castleberry v. Parrish, 69 
S.B. 817, 135 Ga. 528: White v. Jones, 
31 SOE: 119, 105 Ga. 26 [foll Talley v. 
Swindle, 65 S.E. 256, 6 Ga.App. 482]; 
Warren v. Bearden, 84 S.BE. 597. 16 
Ga.App. 145. 


94. See statutory provisions. 


95. Farmers’ & Merchants’ Bank of 
141 S.E. 419, 37 
668. 

See statutory provisions. 


Fla.—Hiller v. Walter Ray & 
52 So. 6238, 59 Fla. 285, 20 Ann. 


Ga. App. 
96. 


S75 
Coy; 


ae 1162; Tunno v. Robert, 16 Fla. 

Iowa.—Cherokee State Bank  v. 
Lawrey, 212 N.W. 359, 203 Iowa 20; 
8h Vie AOA) 135 SNe Win (6455, 155 Iowa 


y.—Sergent v. Jones, 10 S.W.(2d) 
108 226 Ky. 343. 


Mich.—Schempf v. New Era life 
Ass’n, 234 N.W. 177, 253 Mich. 152; 
Newton v, Freeman, 182 N.W. 25, 213 
Mich. 678. 


N.Y.—Raubitschek v. Blank, 80 N. 
Y. 478 [aff 44 N.Y.Super. 564]; Ko- 
lasky v. Michels, 11 N.Y.St. 357, 46 
Hun 677 [aff 24 N.E. 278, 120 N.Y. 
635, 2 Silv.A. 581]; Hill v. Heermans, 
17 Hun 470; Andrews v. National 
Bank of North America, 7 Hun 20. 
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of a thing or contract under such a statute has been 
held to be he whose rights therein or thereunder, at 
or before the time of his decease, passed by his own 
act or by law to a party in the action,®® and “as- 
signs” signifies a person to whom any property or 
right is transferred by a deceased person in his 
lifetime.°® Under a statute rendering a person in- 
competent to testify for himself concerning any ver- 
bal statement of, or any transaction with, or any act 
done or omitted to be done by, a decedent,’ an as- 
signee of decedent has been held to be protected.” 
So a statute protecting the representative of a de- 
ceased person includes assigns,* but a statute pro- 
tecting the grantee of a deceased person,* or execu- 
tors, administrators, guardians, heirs, or legal rep- 
resentatives,> or an executor, administrator, heir, 
legatee, or devisee of a deceased person,® does not 
protect an assignee. The statute has been enforced 
in favor of the assignee of a mortgage,’ of a note,’ 
of a judgment,® of certificates of stock,?® and of a 
lease.'t Such a statute, however, does not protect a 
donee,’ an assignee, by operation of law,1? a person 
taking a note from the maker,'* an assignee of a de- 
eedent who was not an “opposite party” to such as- 
signee,+° a purchaser of personal property in his* 
own right and on his sole aeccount,+® the beneficiary 
in a poliey of insurance on decedent’s life,** the ben- 
eficiary in a contract for funeral benefits,1* one 


98. Hess v. Gourley, 89 Pa. 195. [a] 


WITNESSES 


[§§ 377-379 


claiming title through an executor’s sale of dece- 
dent’s real estate'® or through a foreclosure sale 
made at the instance of decedent,”° a sheriff levying 
an attachment,?! an attaching creditor,?* a trustee 
in bankruptey,?* or surviving partners of dece- 
dent ;** but the protection has been extended to the 
transferee of an assignee of the administrator of 
deceased.?°® 


[$ 378] (d) Transferee. Where a statute pro- 
tects the transferee of a decedent,?® the opposite 
party is not permitted to testify as to alleged conver- 
sations and transactions with deceased as against 
such transferee,?* but evidence which is neither with- 
in the strict letter of the statute nor within the spirit 
and letter of the statute is competent.2* Where a 
mortgagee sues on a note secured by mortgage, and 
the land mortgaged is sold on execution against the 
maker of the note, the purchaser at the execution sale 
is not a transferee of the mortgagee.?® 


[§ 379] (9) Widow. As a rule the statutory ex- 
clusion of testimony does not apply in favor of a 
widow claiming in her own right as such.?° Thus 
the widow is not protected in a proceeding to contest 
the title to property set apart for a year’s support,** 
or in a suit for dower.?? On the other hand, the wid- 
ow is protected where she sues or defends as execu- 
trix or administratrix of her deceased husband,** 


Where decedent had, until his) U.S. 117, 58 L.Ed. 530]. 


99. Ripley v. Seligman, 50 N.W. 
143, 88 Mich. 177. 


1. See statutory provisions. 


2. Hiller v. Walter Ray & Co., 52 
So. 623, 59 Fla. 285, 20 Ann.Cas. 1162. 


8. Wilckens v. Wilckens, 217 F. 
208; 133 CiClAs 202) feert. den 36 °S. 
"Ct. 160, 239 U.S. 639, 60 Hd. 481]; 
Harris v. Warner, 203 N.W. 279, 199 
Iowa 1000; Bilbo v. Ball, 188 N.W. 
753, 194 Iowa 875. 


Competency of witness against rep- 
resentative generally see supra § 368. 
4. Elliott v. Shaw, 32 Ohio St. 431. 


5. Smith. v. Fleming, (Tex.Civ. 
App.) 231 S.W. 136. 


6. Leach vy. Nichols, 55 Ill. 273. 

7. Tunno v. Robert, 16 Fla. 738. 

8. Sergent v. Jones, 10 S.W.(2d) 
1085, 226 Ky. 343. 

Qratvitz ve ea, 13> NW. 645) e155 
Iowa 181. 

10. Andrews v. National Bank of 
North America, 7 Hun (N.Y.) 20. 


11. Hiller v.. Walter Ray & Co., 
52 So. 6238, 59 Fla. 285, 20 Ann.Cas. 
1162; Kolasky v. Michels, 11 N.Y.St. 
357, 46 Hun 677 [aff 24 N.E. 278, 120 
NE Yeu6sba 2 SitveAs 5814. 


12. McAleer v. McNamara, 117 N. 
W. 1122, 112 N.W. 85, 140 Iowa 112, 


13. Barber v. Wiemer, 165 N.W. 
440, 183 Iowa 72; Pulsifer v. Arbuth- 
not, 53 P. 70, 59 Kan. 380. 

14. Comstock v. Hier, 73 N.Y. 269, 
29 Am.R. 142. 

15. Craig v. Crossman, 
400, 209 Mich. 462. 

16. Penny v. Black, 19 N.Y.Super. 


177 N.W. 


50 

17. Crowell v. Northwestern Nat. 
L. Ins. Co., 118 N.W. 412, 140 lowa 
258; Shuman v. Supreme Lodge K. 
H., 81 N.W. 717, 110 Iowa 480. 


death, power to dispose of policy, the 
beneficiary is protected. Franken v. 
Supreme Court I. O. F., 116 N.W. 188, 
152 Mich. 502. 


‘18. Dodd v. Armstrong, 2 Pa.Co. 
352, 48 Leg.Int. 276, 18, Phila.'7399. 


19. Faircloth v. Taylor, 95 S.E. 689, 
147 Ga. 787; Powers v. Scharling, 81 
Pp. 479, T1 Kan. 716; McMaster’) v. 
Goss, 212 P. 304, 88 Okl. 115; Rapley 
v. Klugh, 18 S.E. 680, 40 S.C. 134. 


20. Jones v. Plunckett, 9 S.C. 392. 


21. Burlington Nat. Bank v. Beard, 
42 P.’ 320, 55 Kan, 773. 


22. Burlington Nat. Bank v. Beard, 
supra. 


23. Barber v. Wiemer, 165 
440, 1838 Iowa 72. 


24. Carlton, Chamberlain & Co. v. 
Mays & Co., 8 W.Va. 245. 


25. Molby v. Murray, 138 
1069, 173 Mich. 143. 


26. See statutory provisions. 


27. Hudson v. Broughton, 94 S.E. 
1007, 147 Ga. 547. 


28. Renitz v. Williamson, 99 S.E. 
869, 149 Ga. 241. 


[a] Thus, in an administrator’s 
suit against decedent’s transferee for 
specific performance of a contract to 
convey land,.the heirs of decedent, 
parties interested in the result of the 
suit, are not incompetent to testify 
in favor of plaintiff and against de- 
fendant as to transactions between 
decedent and defendant under Civ. 
Code (1910) § 5858, subs 1, 4.—Renitz 
v. Williamson, 99 S.E. 869, 149 Ga. 
241. 


29. Faircloth v, Taylor, 
689, 147 Ga. 787. 


30. Ala.—Patterson v. Weaver, 114 
So. 301, 216 Ala. 686; Howle v. Ed- 
wards, 11 So. 748, 97 Ala. 649. 


Ariz.—Barnes v. Shattuck, 114 P. 
952, 13 Ariz. 338 [aff 34 S.Ct. 276,232 


N.W. 


N.W. 


95 S.H. 


Ark.—Williams vy. Prioleau, 184 S. 
W. 847, 123 Ark. 156; Lawrence v. La 
Cade, 46 Ark. 378; Bird v. Jones, 37 
Ark. 195. 


Ga.—Blanchard v. Johnson, 83 S.E. 
104, 142 Ga. 447; Cobb va Hall, 71 S.E. 
145, 136 Ga. 254; Gunn v. Pettygrew, 
20 S.E. 328, 93 Ga. 327. 

NSon tan, be ve ChHfford, 21) Ind 


Me.—Golder y. Golder, 49 A. 1050, 
95 Me. 259. 

Mich.—Lake v. Nolan, 45 N.W. 376, 
81 Mich. 112. 


N.Y.—Titus v. O’Connor, 18 Hun 
373, 57 How.Pr. 391. 
Pa.—Hart, Schaffner & Marx v. 


Koch, 164 A. 869, 107 Pa.Super. 528; 
Dodd v. Armstrong, 2 Pa.Co. 352. 


ena Chasee ep EEN RE wey gu 


Tex.—King v. Morris, (Commn. 
App.) 1 S.W.(2d) 605 [vacating 
(Commn.App.) 298 S.W. 412, and aff 
(Civ.App.) 288 S.W. 575]; Harris v: 
Warlick, (Civ.App.) 42 S.W. 356. 


31. Gunn vy. Pettygrew, 20 S.E. 328, 
93 Ga. 327. 


32. Lake v. Nolan, 45 N.W. 376, 81 
Mich. 112. 


33. Rainwater vy. Harris, 11 S.W. 
583, 51 Ark. 401, 3 L.R.A. 845; Tid- 
well v. Garrick, 99 S.E. 872, 149 Ga. 
290; Hess v. Lowrey, 23 N.E. 156, 122 
Ind. 225, 17 Am.S:R. 355, 7 L.R.A. 90. 
And see supra § 369. 


[a] Thus a widow, whose husband 
died intestate, being, on evidence that 
his debts have been paid, entitled to 
the whole of his property, is the per- 
sonal representative ‘of the intestate 
within Civ. Code (1910) § 5858 subs 
i, and in a suit by her to recover a 
tract of land which defendants claim: 
ed under parol contract with intes- 
tate, etc., defendants are incompetent 
to testify as to statements made to 
them by the intestate. Tidwell v. 
Garrick, 99 S.E. 872, 149 Ga. 290. 


For later cases. developments and changes in the law see Annotations, same title and section number. 


§§ 379-382] 


or as his heir,** or as his survivor or next of kin,®® or 
as his assignee or transferee,*® or as his representa- 
tive,*7 or as the representative of the community 
estate of herself and her deceased husband.** 


[§ 380] (10) Creditor of Decedent. 
of decedent is not entitled to protection®® unless he 
claims under heirs of decedent,*® and even an heir 
at law is not protected where he claims relief, not 
as such, but merely as a creditor of the estate.*1 


[§ 381] (11) Survivor of Joint 


tract or Cause of Action—(a) In General. As arule, 
where two or more persons are parties on the same 
side of a contract*? or cause of action,*® the death 


Competency of witness against ex- 
ecutor or administrator of decedent 
See supra § 369: 


34. Larch v. Goodacre, 26 N.E. 49, 
126 Ind. 224; Peacock v. Albin, 39 Ind. 
25 [foll Fitzgerald v. Cox, 39 Ind. 84]; 
Pea v. Pea, 35 Ind. 387; Foxhever v. 
Order of Red Cross, 2 Ohio Cir.Ct.N. 
S.f6,..24 Obio Cir Cty 156;" Briley: ‘y. 
Briley, 224. P.. 952, ,.98 Okl. 101; 
Spencer vy. Schell, 142 S.W. 111, 173 
S.W. 867, 107 Tex. 44; Theophilakos 
v. Costello, (Tex.Civ.App.) 54 S.W. 
(2d) 203. 


Competency of witness against heir 
of decedent see supra § 370. 


35. Brandes v. Brandes, 105 N.W. 
499, 129 Iowa 351; French v. French, 
51 N.W. 145, 84 Iowa 655, 15 L.R.A. 
ate Seabright v. Seabright, 28 W.Va. 

12. 


Competency of witness against sur- 
vivor of decedent see supra § 372. 


36. Kramer Vv. Spradlin, 98 S.E. 487, 
148 Ga. 805. 


Competency of witness against: 
Assignee of decedent see supra § 377. 
Transferee of decedent see supra § 


37. Howle v. Edwards, 20 So. 956, 
113 Ala. 187; Johnson y. Champion, 
15 S.E) 15, 88 Ga. 627; Farmers’ & 
Merchants’ Nat. Bank & Trust Co. v. 
Globe Indemnity Co., 249 N.W. 882, 
264 Mich. 395; Uhl v. Mostoller, 148 
A. 61, 298 Pa. 124. 


Competency of witness against rep- 
satay of decedent see supra § 
368. 


38. Gurley v. Clarkson, 
App.) 30 S.W. 360. 


39. Iowa.—Lennert v. Cross, 241 N. 
W. 787 [reh den & op supplemented 
244 N.W. 693). 


Kan.—Union Nat. Bank of Wichita 
v. Kramer, 246 P. 976, 121 Kan. 180. 


N.Y.—Uhlmann v. Brownell, 3 N.Y. 
S. 699 [aff 24 N.E. 1091, 121 N.Y. 652]; 
Matter of Le Baron’s Estate, 67 How. 
Pr. 346; 3.Dem.Surr 27, 6. N.Y.Civ. 
Proc. 62. 

S.C.—Jackson v. Lewis, 10 S.E. 


1074, 32 S.C. 593; Hutzler v. Phillips, 
1 S.E. 502, 26 S.C. 136, 4 Am.S.R. 687. 


W.Va.—Fairmont Farmers’ Bank v. 
Gould, 24 S.H. 547, 42 W.Va. 132. 


(Tex.Civ. 


40. Smith v. Turley, 9 S.E. 46, 32 
W.Va. 14. 
41. Harrow v. Brown, 40 N.W. 708, 


76 lowa 179 [foll Leasman v. Nichol- 
son, 12 N.W. 270,13 N.W. 289, 59 Iowa 
259). 

Parties as against whom witness is 
incompetent generally see supra § 367. 


42. Fla.— Palm Beach Estates v. 
Croker, 143 So. 792. 


Ga.—North Georgia Min. Co. y. Lat- 


WITNESSES 


A creditor 


Parties to Con- 


imer, 51 Ga. 47. 


Mo.—Nugent v. Curran, 77 Mo. 3238; 
Fulkerson v. Thornton, 68 Mo. 468; 
McConnon & Co. v. Kuhlmann, 278 S. 
W. 822,'220 Mo.App. 821; Wallace v. 
Jecko, 25 Mo.App. 313. 


N.H.—Davis v. Dyer, 60 N.H. 400. 
N.C.—Peacock v. Stott, 90 N.C. 518. 


Pa.—Dean v. Warnock, 98 Pa. 565; 
Ash v. Guie, 97 Pa. 493, 39 Am.R. 818. 


Tex.—Shivel & Stewart v. Greer 
Bros., 123 S.W. 207, 58 Tex.Civ.App. 
115; Clarke v. Adam, 69 S.W. 1016, 30 
Tex.Civ.App. 66. 


Vt.—Paddock v. Potter, 31 A. 784, 
oe 360; Read v. Sturtevant, 40 Vt. 


43. Shain v. Forbes, 23 P. 198, 82 
Cal. 577; Goss v. Austin, 11 Allen 
(Mass.) 525; Wahl v. Cunningham, 6 
Pea 576, 320 Mo. 57, 67 A.L.R. 


[a] Statute authorizing defendant 
to sue out writ of scire facias to join 
additional defendants does not affect 
the competency of witnesses, and 
where a defendant thus joined dies 
prior to the trial, the competency of 
plaintiff is not affected. McCaulif v. 
Griffith, (Pa.) 168 A. 536. 


44. lIowa.—Davis v. Ritchey, 139 
N.W. 887, 158 Iowa 388; Gavin v. 
Bischoff, 45 N.W. 306, 80 Iowa 605. 


Md.—Miller v. Motter, 35 Md. 428. 


gr Nios WAT ares, v. Perkins, 83 Mo. 


N.Y.—Wilcox vy. Corwin, 23 N.E. 
165, 117 N.Y. 500; Green v. Edick, 56 
N.Y. 613. But see Sprague v. Swift, 
28 Hun, 49, 3 N.Y.Civ:Proc:) 34 (the 
payee of a note may testify to a per- 
sonal transaction had with the de- 
Mpg ed maker of a joint and several 
note). 


Pa.—Dean v. Warnock, 98 Pa. 565. 


W.Va.—Hefflebower v. Detrick, 27 
W.Va. 16. 


Wyo.—Stephens y. Short, 
797, 41 Wyo. 324. 

N.S.—Silver vy. Burns, 44 N.S. 69. 

45. See supra § 381. 

46. Ala.—Alabama Gold L. Ins. Co. 
v. Sledge, 62 Ala. 566; Bradley, Wil- 


son & Co. v. Patton, Donegan & Co., 
pita A 108; Bragg v. Clark, 50 Ala. 


285 P. 


Cal.—Cullinan v. McColgan, 263 P. 
353, 87 Cal.App. 684. 


Ga.—Whitley v. Hudson, 40 S.E. 
838, 114 Ga. 668; Hammond v. Drew, 
ae 189; McGehee y. Jones, 41 Ga. 


Ind.—Dodds v. Rogers, 68 Ind. 110; 
Nicklaus v. Dahn, 63 Ind. 87; Hines 
v. Consolidated Coal, etc., Co., 64 N. 
E. 886, 29 Ind.App. 563; Wood v. Stew- 
art, 36 N.E. 658, 9 Ind.App. 321. 


[§ 382] (b) Partners. 
general rule,*® a surviving partner is not protected,*® 
particularly where the particular conversation or 
transaction was had solely with the surviving part- 
ner,**? or where the surviving partner was present at 
the time of the transaction.*® 
plicable in some jurisdictions as to transactions or 
conversations solely between the adverse party and 
the deceased partner,*® and under a statute protect- 
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of one of them will not exclude testimony against 
the survivor, but it has been held that, where the con- 
tract or transaction was effected solely by or through 
the deceased party, the rule is otherwise.** 


In accordance with the 


The rule is not ap- 


Me.—Roux v. Lawand, 160 A. 756, 
131 Me. 215. But see Roux v. Lawand, 
160 A. 756, 131 Me. 215 [dist Dodds v. 
Rogers, 68 Ind. 110] (testimony tend- 
ing to establish liability of a deceased 
leno estate held not incompe- 
tent). 


Mass.—Brady vy. Brady, 8 Allen 101; 
Hayward y. French, 12 Gray 453. 


Miss.—McCutchen v. Rice & Co., 56 
ae 455; Faler vy. Jordan, 44 Miss. 

oO. 

Mo.—Vandergrif v. Sweeney, 59 S. 
W. 71, 158 Mo. 527, 81 Am.S.R. 325. 


Nev.—Crane, Hastings & Co. 
Gloster, 13 Nev. 279. 


N.C.—Peacock v. Stott, 90 N.C. 518. 


Philippine.—Fortis v. Hermanos, 6 
Philippine 100. 


R.I.— Clapp v. Hull, 29 A. 687, 18 R. 
I. 652. 


Tex.—Roberts v. Yarboro, 41 Tex. 
449; Campbell v. Wallace, 3 Tex.A. 
Civ.Cas. § 433; Hicks v. Patterson, 1 
Tex.A.Civ.Cass § 34:97 


Va.—Farmers’ Mfg. Co. v. Wood- 
worth, 64 S.E. 986, 109 Va. 596. 


Wis.—Robinson y. Dow, 145 N.W. 
652, 155 Wis. 605. 


Contra Collins vy. Fenley, 53 S.W. 
667, 21 Ky.L. 958. 


47. Bennett & Lockwood v. Frary, 
55 Tex. 145. 


48. Comstock v. Hier, 73 N.Y. 269, 
29 Am.R. 142, 7 N.Y.Wkly.Dig. 300; 
Kale v. Elliott, 18 Hun (N.Y.) 198. 


49. Colo.—Watkins vy. Adams, 125 
P. 122, 58 Colo. 290. 


Ga.—Adams v. Eatherly Hardware 
Co., 3 S.E. 430, 78 Ga. 485; McWhorter 
& Young v. Sell, 66 Ga. 139; Ford v. 
Kennedy, 64 Ga. 537; Long v. McDon- 
ald, 39 Ga. 186; Moore v. Harlan, 37 


Vv. 


Ga. 623; Leaptrot v. Robertson, 37 
Ga. 586; Saunders & McMullian v. 


Hudson, 131 S.E. 115, 34 Ga.App. 758; 
Saunders & McMullen vy. Hudson, 119 
S.E. 535, 30 Ga.App. 732. 


Kan.—Buchan y. Bolte, 284 P. 374, 
ree Kan. 747; Hook y. Bixby, 13 Kan. 


Mo.—Stanton v. Ryan, 41 Mo. 510; 
Wiley v. Morse, 30 Mo.App. 266. 


ue Oo Boater v. Leith, 28 Ohio St. 


wack aasniee v. Krieger, 87 Pa.Super. 


Wis.—Lawrence v. Vilas, 20 Wis. 
pees Rogers v. Brightman, 10 Wis. 


[a] In Nevada (1) under St. (1864) 
p 77, it was held that, when a surviv- 
ing partner is sued for a loan for the 
use of the firm madé to the decéased 
partner and of the particulars of 
which the deceased partner only was 
cognizant, plaintiff is not a competent 
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ing the survivor of a deceased person, a surviving 


partner has been held protected.°° 


[§ 383] (12) Person Represented by Decedent— 
(a) In General. Where the statute expressly pro- 
tects a party for whom decedent acted as agent, rep- 
resentative, or fiduciary,®>! or by judicial construc- 
tion extends its protection to such party, a witness 
is not competent to testify in his own behalf as to 
transactions or communications with an agent of 
an adverse party where such agent has since died 
or become incompetent,®? although it has been held 
that, where the principal was present during the en- 
tire negotiation with the agent, the death of the 
latter will not render the other party or his agent 
incompetent,°* and so the rule of exclusion does not 


witness in his own behalf. Roney v. 
Buckland, 4 Nev. 45. (2) Under the 
act of 1869, which omitted “Except 
where the adverse party is dead,” it 
was held that the surviving partner 
was not protected. Crane vy. Gloster, 
13 Nev. 279. (3) Under St. (1881) p 
80, the act as amended was held to 
protect the surviving partner. Gage 
v. Phillips, 26 P. 60, 21 Nev. 150. 


[b] In Wew York (1) prior to the 
amendment of 1866, Code Civ. Proc. § 
399 did not apply to actions against 
surviving partners, and accordingly, 
such survivors were not protected. 
Tremper v. Conklin, 44 N.Y. 58 Laff 
44 Barb. 456]; Bissell v. Hamlin, 16 
N.Y.Super. 383. (2) Under the pres- 
ent statute, however, conversations 
and transactions had with the de- 
ceased partner are not admissible 
against the survivor. Melkon v. H. 
B. Kirk & Co., 220 N.Y.S. 551, 220 App. 
Div. 180; Manning v. Schmidt, 38 N. 
Y¥.S. 640, 4 App.Div. 131; Weiss v. 
Meyer, 159 N.Y.S. 211, 95 Misc. 145; 
Connolly v. Keenan, 87 N.Y.S. 630, 42 


Misc. 589; Farley v. Norton, 67 How. 
Pr. 438. 
50. Salyers v. Monroe, 73 N.W. 606, 


104 Iowa 74. 
51. See statutory provisions. 


52. Ala.—Abbeville State Bank v. 
Wiley Fertilizer Co., 140 So. 431, 224 
Ala. 421; Jernigan v. Gibbs, 89 So. 
196, 206 Ala. 93; Corley v. Vizard, 84 
So. 299, 203 Ala. 564; Guin v. Guin, 72 
So. 74, 196 Ala. 221; Daniel v. Brad- 
ford, 31 So. 455, 132 Ala, 262; Burgess 
v. American Mortg. Co., 22 So. 282, 115 
Ala. 468; Downing v. Woodstock Iron 
Co., 9 So. 177, 93 Ala. 262; Mobile Say. 
Bank v. McDonnell, 6 So. 703, 87 Ala. 


736; Tabler v. Sheffield Land, etc., 
Co., 6 So. 196, 87 Ala. 305; Stanley v 
Sheffield Land, etc., Co., 4 So. 34, 838 


Ala. 260; Warten vy. Strane, 8 So. 231, 
82 Ala. 311. 


Ga.—Jchnson v. Hart, 9 S.E. 1110, 
82 Ga. 767 [foll Doerflinger v. Nelson, 
76 Ga. 101]; Odom v. Gill, 59 Ga. 180; 
Edwards v. Ward, 142 S.E. Liss oC Ga. 
App. 776; Willingham Vv. Benton, 103 
S.E. 497, 25 Ga.App. 412; Warren v. 
Georgia Fertilizer & Oil Co., 91 S.E. 
1004, 19 Ga.App. 648; Hinson v. Cars- 
well, 87 S.E. 697,17 Ga.App. 451. But 
see Hines v. Poole, 56 Ga. 638 (where 
testimony was not to prove contract 
made with intestate); Clover Leaf 
Casualty Co. v. National Life Ins. Co. 
of the United States, 103 S.E. 689, 25 
Ga.App. 382. 


Ill.— Doggett v. Greene, 98 N.E. 219, 
254 Ill. 134, Ann.Cas.1913B 1166 [rev 
1638 Ill.App. 369]; Trunkey v. Hed- 
strom, 23 N.H. 587, 131 Ill. 204 [aff 
33 i11.App. 397]; General Fire Extin- 
guisher Co. v. Seymour, 204 Ill.App. 
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[§§ 382-383 


apply where there were two agents for the same 


party only one of whom is dead,®* nor does it oper- 
ate to render incompetent one defendant when the 


198; E. C. Atkins & Co. v. Kirk, 187 
Ill.App. 310; Adtna Indemnity Co. v. 
Mueller, 160 Ill.App. 149; Grand Lodge 
A. O. U. W. v. Young, 123 Ill.App. 628; 
Rothstein y. Siegel, Cooper & Co., 102 
Ill.App. 600. But see Buchanan v. 
Scottish Union & Nat. Ins. Co., 210 Ill. 
App. 523. 


Ky.—Fordson Coal Co. v. Mills, 27 
S.W. *(2a) 382, 234 Ky,.64; Title Guar- 
anty & Surety Co. v. Hay, 176 S.W. 
957, 165 Ky. 76; Swearingen’s Execu- 
tor & Trustee v. Tyler, 116 S.W. 331, 
132 Ky. 458; Mutual L. Ins. Co. v. 
O’Neil, 76 S.W. 839, 116 Ky. 742, 25 
kKy.L. 9838; Harpending’s Ex’rs v. Dan- 
jel, 80 Ky. 449, 4 Ky.L. 330; Loomis 
v. Mullins, 101 S.W. 913, 31 Ky.L. 231; 
Holeomb-Lobb Co. v. Kaufman, 96 S. 
W. 813, 29 Ky.L. 1006; Maxey v. Beth- 
el, 64 S.W. 746, 23 Ky.L. 1085; Knight 
v. Wilson, 58 S.W. 439, 22 Ky.L. 545; 
Breckinridge v.. McRoberts, 47 S.W. 
454, 20 Ky.L. 699; William Tarr Co. v. 
ree ee 84 SW. 528) 17 Ky. Le. 


Mo.—Hollmann vy. Lange, 44 S.W. 
752, 143: Mo. 100; Marshall v. Hall, 
(App.) 200 S.W. 770; Schuler v. Met- 
ropolitan Life Ins. Co., 176 ,S.W. 274, 
191 Mo.App. 52: Crosno v. J. W. Bows- 
er Milling Co., 80 S.W. 275, 106 Mo. 
App. 236; Wilden v. McAllister, 91 
Mo.App. 446; Robertson v. Reed, 38 
Mo.App. 32. But see Spithover v. Jef- 
ferson Bldg., etc., Assoc., 125 S.W. 
766, 225 Mo- 660, 26 L.R.A.N.S. 1135, 


20 Ann.Cas. 1248 (holding that a wit- | 


ness is competent even though the de- 
ceased husband of plaintiff with 
whom the contract was made acted as 
her agent); Hilton v. Newman, 6 Mo. 
App. 304 (where an agent was held 
not the original party to the contract 
within the meaning of the statute). 


Wis.—Meyer v. Hafemeister, 97 N. 
Wie UGo, 3 U9 Wass 5395. 100) Aine. 900. 


Cornell v. Barnes, 26 Wis. 473; Rog- 
ers v. Brightman, 10 Wis. 55. 
53. Rice vy. Blanton, 22 S.W.(2d) 


580, 232 Ky. 195; Brim v. Fleming, 
37 S.W. 501, 135 Mo. 597. 


54. Birdsall v. Coon, 139 S.W. 243, 
157 Mo.App. 439. 


55. Freeman y. Berberich, 
60 S.W.(2d) 398. 


[a] Thus that defendant’s automo- 
bile driver before death might have 
been jointly liable with defendant for 
injuries would not make the driver 
the “original party” to a cause of ac- 
tion within a statute making the other 
party disqualified as a witness. Free- 
man v. Berberich, (Mo.) 60 S.W.(2d) 
393: 


56. Nelson v. Kansas City, etc., R. 
Co., 66 Mo.App. 647. 


57. U.S.—Guardian Trust Co. v. 


(Mo.) 


agent of his codefendant is dead.®° 
rule extends only to transactions between the party 
and the deceased agent, and hence, although such 
party cannot testify to a contract with such agent 
for services, he may testify as to the rendition of 
services and other facts from which a previous re- 
quest to perform services and a promise to pay there- 
for may be implied.°® 
make express provision protetting a party for whom 
decedent acted, or where the statute is not suscepti- 
ble of a construction extending such protection, the 
party dealing with such deceased agent, representa- 
tive, or fiduciary is competent.°* 


Moreover, the 


Where the statute does not 


x 
~ 


Meyer, 19 F.(2d) 186; Missouri, etc., 
R. Co. v. Byrne, 100 F. 359, 40 C.C.A. 
402. ‘ 


Iowa.—Blachly v. Newburn, 162 N. 
W. 36, 179 Iowa 790; Jamison v. 
Auxier, 124 N.W. 606, 145 Iowa 654; 
Bellows v. Litchfield, 48 N.W. 1062, 
83 Iowa 44; Reynolds v. Iowa, etc., 
Ins. Co., 46 N.W. 659, 80 Iowa 5638. 


Kan.—Missouri Pac. R. Co. 
Phelps, 61 P. 672, 10 Kan.App. 1. 


Md.—South Baltimore Co. v. Muhl- 
bach, 16 A. 117, 69 Md. 395, 1 L.R.A. 
507; Spencer y. Trafford, 42 Md. 1. 


Mich.—Bullock v. Tompkins’ Estate, . 
83 N.W. 1029, 125 Mich. 17. 


Mont.—Wilcox v. Schissler, 175 P. 
889, 55 Mont. 246. 


Neb.—Walker v. Hale, 139 N.W. 
658, 92 Neb. 829; German Ins. Co. v. 
Frederick, 77 N.W. 1106, 57 Neb. 538; 
Kansas Mfg. Co. v. Wagener, 41 N.W. 
287, 25 Neb. 439. 


Nev.—Portland Cattle Loan Co. v. 
Wheeler & Stoddard, 255 P. 999, 50 
Nev. 205. 


N.Y.—Hildebrant v. Crawford, 65 N. 
Y. 107 [aff 6 Lans. 502]; Melkon v. H. 
B. Kirk & Co., 220 N.Y.S. 551, 220 App. 
Div. 180; Flaherty v. Herring-Hall- 
Marvin Safe Co., 49 N.Y.S. 174, 22 
Mise. 329; Hunt v. Providence, ete., 
Steamship Co., 9 N.Y.Civ.Proc. 291. 


N.C. A 
Miles Cok 98 tS: OO Lie koNe Oo ae 
Walker & Myers v. Cooper, 75 S.E. 727, 
159 N.C. 536; Gwaltney v. Provident 
Sav. L. Assur. Soc., 44 S.E. 659, 182 N. 


Vv. 


C. 925; Sprague v. Bond, 18 S.E. 701, 
113 N.C. 551; Roberts v. Richmond, 
ete, RaiCo., 14 S.E. 106, 109 N.C. 670; 


Morgan Vv. Bunting, 86 N.C. 66; 
erton v. Lattimer, 68 N.C. 370. 


Ohio.—First Nat. Bank v. Cornell, 
41 Ohio St. 401; Cochran vy. Almack, 
39 Ohio St. 314. 


Pa.—Danish Pride Milk Products 
Co. v. Marcus, 116 A. 308, 272 Pa. 340; 
Hostetter v. Schalk, 85 Pa. 220; Mc- 
Caulif v. Griffith, (Super.) 168 iN 536. 


8.C.—Berry v. Virginia. State Ins. 
ie 64 S.BE. 859, 83 S.C. 18; Coleman 
. Chester, 14 S.C. 286. 


Tenn.—Burton v. Farmers’ 
ete, Assoc, 58 “Siw. 
414, 


Tex.—Davis v. 
App.) 43 S.W. 21. 


oj ee ae v. North Hero, 44 Vt. 


Va.—New York Mut. L. Ins. Co. v. 
Oliver, 28 S.E. 594, 95 Va 445; Kelly 
v. Bd. of Public Works, 75 Va. 2638. 


How- 


Bldg., 
230, 104 Tenn. 


Weathered, (Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 384-386] 


[§ 384] (b) Corporation. 


tions for tort.® 


Wash.—Beaston v. Portland Trust 
& Savings Bank, 155 P. 162, 89 Wash. 
627, Ann.Cas.1917B 488. 


W.Va.—Hains v. Parkersburg, M. & 
I. Ry. Co., 84 S.E. 923, 75 W.Va. 613. 


58. U.S.—Bright v. Virginia & Gold 
Hill Water Co., 270 F, 410. 


Ala.—Milton Realty Co. v. Wilson, 
107 So. 92, 214 Ala. 143; Manchester 
Sawmills Co. v. A. L. Arundel Co., 
To bso. 24, TOT AIa1505;7  Greeniiv. 
Graves, 134 So. 677, 24 Ala.App. 295. 


Ga.—Dolvin vy. American Harrow 
Co., 62 S.E. 198, 131.Ga. 300; Florida 
Cent. “etcs** Rs Cov. Usina, (36 1Sis- 
928, 111 Ga. 697; Register v. Ault- 
man, etc., Co., 32 S.BH.1116, 106 Ga. 331; 
Mayfield v. Savannah, etc., R. Co., 13 
S.E. 459, 87 Ga. 374; Parish v. Weed 
Sewing-Mach. Co., 7 S.H. 138, 79 Ga. 
682; Langford v. Wilkinson County, 
75 Ga. 502; Potts v. Moultrie Banking 
Co., 96 S.E. 502, 22 Ga.App.- 498; 
McClendon v. Ward-Truitt Co., 95 S.E. 
310, 21 Ga.App. 822; Atlanta North- 
ern Ry. Co. v. Brown, 92 S.E. 975, 20 
Ga.App. 247. 


Til.—American Nat. Bank of Mt. 
Carmel v. Woolard, 173 N.B. 787, 342 
Tll. 148; First State Bank of Mt. 
Carmel v. Holsen, 245 Ill.App. 75; 
Standard Brewery v. Sweeney, 185 Ill. 
App. 430; Zeigler v. Clinton Mut. 
County F. Ins. Co., 84 Ill App. 442. 
But see Strey v. Pliemleng, 220 Il]. 
App. 249. 


Ky.—Schultz v. Seiler Motor Car 
Co., 48 S.W.(2d) 1068, 243 Ky. 459; 
U. S. Fidelity & Guaranty Co. v. Stam- 
baugh, 292 S.W. 495, 219 Ky. 35; 
Kochum v. Ezell, 277 S.W. 497, 211 Ky. 
427; Robertson v. Jefferson County, 
266 S.W. 27, 205 Ky. 479; Louisville 
& N. R. Co. v. Horton, 219 S.W. 1084, 
187 Ky. 617; Bastin v. Givens’ Adm’x, 
185 S.W. 835, 170 Ky. 201; Cincinnati, 
N. OO, & T. P. Ry: Co. v. Martin, 142 
S.w. 410, 146 Ky. 260; Anderson v. 
Louisville & N. R. Co., 120 S.W. 298, 
20d) let Ky... 343,20. Ann Cas. 920: 
Murray v. East End Imp. Co., 60 S. 
W. 648, 22 Ky.L. 1477. 


Mich.—Stetson v. Mackinac Transp. 
Cor 148) Naw. 7595— W82 Mich? S55; 
Julius Kessler & Co. v. Zacharias, 108 
N.W. 1012, 145 Mich. 698;. People’s 
Nat. Bank v. Wilcox, 100 N.W. 24, 136 
Mich. 567, 4 Ann.Cas. 465; Hoskins v. 
Rochester Sav., etc., Assoc., 95 N.W. 
566, 1383 Mich. 505; Shelden v. Michi- 
gan Millers’ Mut. F. Ins. Co., 82 N.W. 
1068, 124 Mich. 303; Baumann v. 
Manistee Salt, etc., Co., 53 N.W. 1113, 
94 Mich. 363. 

Mo.—Allen West Commission Co. v. 


Richter, 228 S.W. 827, 286 Mo. 691; 
Wagner v. Binder, 187 S.W. 1128; 
, 


« 


In an action by or 
against a corporation, it has been held that the ad- 
verse party cannot testify in his own behalf as to 
transactions or communications solely with a de- 
ceased or insane officer or agent of the corporation,** 
although, due to the changing phraseology of partic- 
ular statutes, there is authority to the contrary.®® 
It has been held that the protection extends to ac- 
If another officer or employee who 
is living was present at the time of the conversation, 
the rule of exclusion does not apply,°®! and this is so 
even if such officer or employee was not then actu- 
ally engaged in the corporation’s business.®? 
other hand, it has been held-that, in an action of tort, 
the fact that an employee, other than the deceased 
employee, witnessed the wrong but had no part in it 
does not affect the application of the statute.®* 
rule is not applicable if the witness is not a real 


WITNESSES 


fendant.°¢ 


On the 


The 


Leavea v. Southern Ry. Co., 181 S.W. 
7, 266 Mo. 151, L.R.A.1916D 810, Ann. 
Cas.1918B 97 [aff 153 S.W. 500, 171 Mo. 
App. 24]; Charles Green Real Estate 
Co. v. St. Louis Mut. House Bldg. Co. 
No. 3, 93 S.W. 1111, 196 Mo. 358; Kan- 
sas City Cent. Bank v. Thayer, 82 S. 
W. 142, 184 Mo. 61; Sidway v. Mis- 
souri Land, etc., Co., 63 S.W. 705, 163 
Mo. 342; Williams v. Edwards, 7 S.W. 
429, 94 Mo. 447; Bank of Slater v. 
Harrington, 266 S.W. 496, 218 Mo.App. 
645; Wilson v. Schaff, (App.) 207 S. 
W. 845; Brunk v. Metropolitan St. 
Ry. Co., 200 S.W. 443, 198 Mo.App. 

; Schuler v. Metropolitan Life Ins. 
Co., 176 S.W. 274, 191 Mo.App. 52; 
Leavea v. Southern Ry. Co., 153 S.W. 
500, 171 Mo.App. 24 [aff 181 S.W. 7, 
266 Mo. 151, Ann.Cas.1918B 97]; Co- 
lumbia Brewery Co. v. Rohling, 112 S. 
W. 767, 133 Mo.App. 65; Winter v. Su- 
preme Lodge K. P., 69 S.W. 662, 96 
Mo.App. 1; McCormick Harvesting 
Mach. Co. v. Heath, 65 Mo.App. 461; 


-Aultman, Miller & Co. v. Adams & 


Sherlock, 35 Mo.App. 503; Nichols, 
Sepaga & Co. v. Jones, 32 Mo.App. 
Dus 


Mont.—Marcellus v. Wright, 212 P. 
299, 65 Mont. 580. 


Nev.—Lovelock Lands vy. Lovelock 
Land & Development Co., 283 P. 403, 
52 Nev. 140. 


Wis.—Markgraf v. Columbia Bank 
of Lodi, 233 N.W. 782, 203 Wis. 429. 


[a] There must have been some 
person present related in some way to 
corporation besides its deceased agent 
before the opposite party can testify 
to transactions with such agent. At- 
lanta Northern Ry. Co. v. Brown, 92 S. 
KE. 975, 20 Ga.App. 247; New Ware 
Furniture Co. v. Reynolds, 84 S.E. 491, 
16 Ga.App. 19. 


59. JIowa.—Barnett v. First Nat. 
Bank, 127 N.W. 1012, 148 Iowa 667; 
Jamison v. Auxier, 124 N.W. 606, 145 
Towa 654; Reynolds v. Iowa & N. Ins. 
Co., 46 N.W. 659, 80 Iowa 563. 


N.Y.—Melkon vy. H. B. Kirk & Co., 
2270, 2N.Y.S2 55155 220 -Aipp.Div,, 180; 
Block v. Brinn, 176 N.Y.S. 763. 


Ohio.+~-Vulean Corporation v. Han- 
zel, 174 N.E. 146, 37 Ohio App. 75. 


Pa.—Bates v. Carter Const. Co., 99 
A oi3, 200, Pa. 200. 


8.C.—Berry v. Virginia State Ins. 
COL 6405s. OO OrES ois. OL 3: 


$.D.—Fuller v. James Murphy 
Harms Supply Co., 223 N.W. 713, 54 
S.D. 492 {foll Hofeman v. James Mur- 
phy Harms Supply Co., 223 N.W. 719, 
54 S.D. 507; Hofemann v. Anderson, 
Z2iow INE Wee (19, 254.5) D...507%5 “Payne -v. 
James Murphy Harms Supply Co., 223 


[§ 385] (13) Surety of Decedent. 
held that a surety of a decedent when sued for the 
debt for which he is surety stands in the same posi- 
tion and is entitled to the same protection as the per- 
sonal representative of his deceased principal.®? 


[§ 386] (14) Insane Party. Under statutes ex- 
tending their protection to a party who is insane,*§ 
the other party to the contract is not permitted to 
testify in his own favor,®® and such a statute has 
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party in interest,** or if his testimony does not re- 
late to transactions with the deceased officer.%® 
a suit against a corporation and an individual as 
joint parties, and in the result of which they are 
jointly interested, plaintiffs are not incompetent to 
testify to transactions of plaintiffs with a deceased 
agent of such corporation and such individual de- 


In 


It has been 


N.W. 719. 54 S.D. 507; Payne v. An- 
derson, 223 N:W. 719, 54 S.D. 506; 
Warfield v. James Murphy Harms 
Supply Co., 223 N.W. 720, 54 S.D. 508; 
and Warfield v. Anderson, 223 N.W. 
720, 54 S.D. 508]. 


Tex.—Texas & Pac. Ry. Co. v. El- 
liott, (Civ.App.) 189 S.W. 737; Bexar 
Bldg., etc., Assoc, v. Newman, (Civ. 
App.) 25 S.W. 461. 


Wash.—Northern Bank & Trust Co. 
v. Harmon, 217 PB. 8) 126’ Wash. 25; 
Beaston v. Portland Trust & Savings 
Bank, 155 P. 162, 89 Wash. 627, Ann. 
Cas.1917B 488. 


W.Va.—Keystone Coal & Coke Co. v. 
Hall, 98 S.E. 572, 83 W.Va. 287; Hains 
v. Parkersburg, M. & I. Ry. Co., 84 S. 
E. 923, 75 W.Va. 6138; Board of Edu- 
cation of Elk Dist., Mineral County v. 
Harvey, 74 S.E. 507, 70 W.Va. 480. 


60. Leavea v. Southern Ry. Co., 181 
S.W. 7, 266 Mo. 151, L.R.A.1916D 810 
Laff 153 S.W. 500, 171 Mo.App. 24, and 
overr Drew v. Wabash R. Co., 107 S. 
W. 478, 129 Mo.App. 459]; Wilson v. 
Schaff, (Mo.App.) 207 S.W. 845. 


61. Elk Horn Coal Corporation v. 
Hackworth, 61 F.(2d) 304; Atlanta 
Northern Ry. Co. v. Brown, 92 S.E. 
975, 20 Ga.App. 247;Kinney Rodier 
Oo. v. National Parlor Furniture Co., 
176 -Ill.App. 282. 


62. Atlanta Northern Ry. Co. v. 
Brown, 92 S.E. 975, 20 Ga.App. 247. 


63. Brunk v. Metropolitan St. Ry. 
Co., 200 S.W. 443, 198 Mo.App. 2438. 


64 Darby v. Northwestern Mut. 
Life Ins. Co., 239 S.W. 68, 293 Mo. 1, 
21 A.L.R. 920; Ham & Ham Lead & 
Zine Inv. Co. v. Catherine Lead Co., 
158 S.W. 369, 251 Mo. 721; Spithover 
v. Jefferson Building & Loan Ass'n, 
125 S.W. 766, 225 Mo. 660, 26 L.R.A. 
N.S. 1135, 20 Ann.Cas. 1248; People’s 
Bank of Queen City v. Adtna Casualty 
& Surety Co., 40 S.W.(2d) 535, 225 Mo. 
App. 1113. 


65. German-American Bank WM 
Sanat’ 176 S.W. 1076, 189 Mo.App. 


66. Augusta Naval Stores Co. y. 
Forlaw, 65 S.B. 370, 133 Ga. 138. 


67. Farmers’ & Merchants’ Nat. 
Bank & Trust Co. v. Globe Indemnity 
Co., 249 N.W. 882, 264 Mich. 395; Mc- 
Gowan v. Davenport, 47 S.E. 27, 134 N. 
C. 526 [foll Hawkins v. Carpenter, 85 
N.C. 482; Lewis v. Fort, 75 N.C. 251; 
nee ae & Bro. v. Morris, 69 N.C; 

68. See statutory provisions. 


69. Ill—Morrison vy. Morrison, 241 
Ill.App. 359; Antrim v. Noonan, 186 
Ill.App. 360. 
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been held to protect an insane person appearing by 
guardian,*® although a guardianship decree estab- 
lishing the insanity of a party is not necessary in 
order to exclude the adverse party as a witness.7} 
But such a statute does not apply where the insane 
party has sufficient capacity to testify,7? nor does 
it apply where the alleged lunatic has not been ad- 
judged insane.** Under a statute protecting a party 
who derives his interest from, through, or under a 
lunatic,’* a wife claiming under a deed to her in- 
sane husband is protected.** 


[§ 387] (15) Nominal Party. A statute exclud- 
ing testimony in actions by or against certain classes 
in which judgment can be rendered for or against 
them does not apply where such persons are merely 
nominal parties defendants and no judgment can be 
rendered against them;*® but the fact that a judg- 
ment for costs may be rendered against the protected 
party is sufficient to cause the application of the 
statute."* 


[§ 388] (16) Coparty of Protected Person. 
Where, of two coparties, one is within the protec- 
tion of the statute and the other not, testimony which 
would be incompetent against the former may be 
competent against the latter,7® where their interests 
are so distinct that its admission will not prejudice 
the protected party;*® and it has even been held 
that, where the representative of a decedent and an 
individual are joined as defendants, and the trial is 
permitted to proceed on the combined issues raised 


Mo.—McClure v. Clements, 143 S. 


W. 82, 161 Mo.App. 23. 


N.J.—Demarest v. Vandenberg, 39 70. 
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the opposing party incompetent. 
Cormick v. Hickey, 24 Mo.App. 362. 


Demarest v. Vandenberg, 39 N. 


[§§ 386-389 


by the pleas of the several defendants, plaintiff may 
testify as to transactions with a decedent, although 
his testimony may affect the representative, for such 
testimony is unobjectionable as against the individu- 
al defendant and is thus proper evidence to be ad- 
mitted in the cause.°° But testimony is properly ex- 
cluded as against a party not protected by the stat- 
ute where the issues cannot be separated so as to 
render different judgments against the parties,** or 
where the relief sought against the party not pro- 
tected by the statute is merely incidental to the 
principal relief sought by the action against code- 
fendants who are within the protection of the stat- 
ute.8? Neither can evidence, which is important only 
as against a party protected by the statute, be ad- 
mitted ostensibly as against an unprotected copar- 
ty,8* and there is authority which ‘holds broadly 
that, if a witness is incompetent to testify against 
one party, he is incompetent against coparties of the 
one who is protected. Where a plaintiff is incom- 
petent to testify because one of the defendants is 
defending as the representative of a decedent, he may 
become competent by dismissing the bill as to such 
defendant, there being no community of interest be- 
tween him and the other defendants.*® 


[§ 389] (17) Party Adverse to Representative. 
As a rule the exclusion of testimony is for the bene- 
fit of the estate of decedent and those claiming un- 
der him,*® and does not contemplate that the adver- 
sary of the estate, in a suit or proceeding, may object 
Mc- 103 S.W. 176, 83 Ark. 210. 


78. Ark.—Bush v. Prescott, etc., R. 
Co., 103 S.W. 176, 838 Ak. 210. 


N.J.Eq. 130 [aff 40 N.J.Eq. 341]. 


Va.—Sheltman v. Taylor’s Commit- 
tee, 82 S.H. 698, 116 Va. 762. 


Wis.—Thomas v. Thomas, 41 Wis. 
229. 
[a] Facts showing party to be in- 


sane.—A man over seventy years old, 
having incurable softening of the 
brain and being entirely incapable of 
giving testimony in court or any ce- 
herent statement of past events, is in- 
sane within the meaning of the stat- 
ute. Whitney v. Traynor, 42 N.W. 
267, 74 Wis. 289. 


{b] Circumstances not amounting 
to insanity.—(1) The fact that a per- 
son’s mind and memory are clouded, 
and that he is extremely feeble in 
body on account of old age, and is 
able to converse only with great diffi- 
culty because of a stroke of paralysis, 
does not show such a condition of 
mind as to amount to insanity, within 
Code § 4604, prohibiting the examin- 
ation as a witness of any person in- 
* terested in the event of the suit in 
regard to any personal transaction or 
communication between such witness 
and a person who at the commence- 
ment of such examination is insane. 
Percival-Porter Co. v. Oaks, 106 N.W. 
626, 130 Iowa 212. (2) That a party 
was between sixty-five and seventy 
years old, that he had paralysis, was 
of very weak mental capacity, and 
had a feeble memory and an idiotic 
look is not sufficient to show insanity. 
Doud v. Hall, 8 Allen (Mass.) 410. 
(3) A mere excitable condition of 
mind, which renders a party’s appear- 
ance in court inadvisable, does not 
constitute such insanity as will render 


J.Eq. 130 [aff 40 N.J.Hq. 341]. 


71. Bailey v. Harvey, 60 N.H. 152. 
72. Kendall v. May, 10 Allen 
(Mass.) 59. 


73. Clark v. Dada, 171 N.Y.S. 205, 
183 App.Div. 253. 


74. See statutory provisions. 


Competency of witness as against 
person deriving title from or through 
decedent generally see supra § 371. 


75. Coltrain v. Dennis Simmons 
Lumber Co., 80 S.E. 895, 165 N.C. 42. 


76. Russell vy. Russell, 129 F. 434 
[rev on other grounds 134 F. 840, 67 
C.C.A. 436, dism 26 S.Ct. 755, 200 U.S. 
613, 50 L.Ed. 620]; Copeland v. War- 
ren, 107 So. 94, 214 Ala. 150; Turner 
v. Huggins, 169 S.W. 754, 130 Tenn. 
181, Ann.Cas.1916B 566; Gurley v. 
Hanrick’s Heirs, (Civ.App.) 139 S.W. 
721 [rev on other grounds 173 S. 
W. 211, 110 Tex. 59, and reh den 214 
S.W. 321, 110 Tex. 59]. See also Caf- 
fey’s Ex’rs v. Caffey, 35 S.W. 738, 12 
Tex.Civ.App. 616 (holding that Rev. 
St. [1879] art 2248, making testimony 
of transactions with a decedent inad- 
missible as against his legal repre- 
sentatives, does not apply to an action 
against the executors and a devisee 
to recover property devised, which is 
simply held in trust by the executors 
for the devisee). 


[a] Circumstances showing repre- 
sentative to be not merely nominal 
party see Buck v. Rich, 6 A. 871, 78 
Me. 431; Wing v. Andrews, 59 Me. 
505; Farnum v. Virgin, 52 Me. 576; 
Drew v. Roberts, 48 Me. 35. 


77. Bush v.Prescott, ete, R. Co; 


Cal.—Shain v. Forbes, 23 P. 198, 82 
Cal. 577. 


Colo.—Nesbitt v. Swallow, 
1163, 63 Colo. 194. 


Ind.—Turpie v. Lowe, 62 N.E. 484, 
158 Ind. 314, 92 Am.S.R. 310. 


Ky.—Nelson v. Johnson, 226 S.W. 
94,189 Ky. 815. 


Mo.—Wagner vy. Binder, 187. S.W. 
1128. 


79. 
08. 


164 P-: 


Hubbell vy. Hubbell, 22 Ohio St. 


80. Lowry v. Tivy, 54 A. 521, 69 N. 
J.Law 94, 96. 


“As the trial was permitted to pro- 
ceed upon the combined issues raised 
by the pleas of the several defendants, 
whatever was admissible in evidence 
against one defendant was proper evi- 
dence to be admitted in the cause.” 
Lowry v. Tivy, supra. 


81. Antrim v. Noonan, 186 Ill.App. 
360; Ralls v. Ralls, (Tex.Civ.App.) 
256 S.W. 688; Bamforth v. Ihmsen, 
204 P. 345, 205 P. 1004, 28 Wyo. 282. 


82. Thorne v. Joy, 45 P. 642, 15 
Wash. 83. 
83. Downey v. Owen, 90 N.Y.S. 280, 


98 App.Div. 411. 


84 Farmers’ & Merchants’ Nat. 
Bank & Trust Co. v. Globe Indemnity 
Co., 249 N.W. 882, 264 Mich. 395. 


85. Walsh v. Wright, 101 Ill. 178: 
McKeon vy. Roan, (Tex.Civ.App.) 106 
S.W. 404. 


86. Austin v. Bean, 16 So. 41, 101 
Ala. 133. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


‘So. 628, 210 Ala. 227; 
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to the competency of witnesses called by the repre- 
sentative of deceased,®? but a statute which in terms 
excludes all parties or interested persons applies in 
favor of the party adverse to the representative of 
a decedent as well as such representative.**® 


_[§ 390] e. Subject Matter of Testimony*—(1) 
Matters to Which Incompetency Extends Generally 
Except where the statute merely 
negatives the removal of the common-law incompe- 
tency of parties or interested persons, where the ac- 
tion is by or against an executor or administrator, so 
that the competency in such actions is determined by 


—(a) In General. 


87. Austin v. Bean, supra. 


[a] For example, in an action on 
a note given by the defendant execu- 
tors’ decedent to plaintiff, the admis- 
sion in evidence, over plaintiff's ob- 
jection, of interrogatories propounded 
to plaintiff prior to trial, as to the con- 
sideration of the note, and her an- 
swers thereto, was not violative of 
Evid. Act (2 Comp. St. [1910] p. 2218; 
P. L. [1909] p 368) § 4, as to the ad- 
mission of testimony of transactions 
with decedent. Lowe v. Doremus, 91 
A. 321, 86 N.J.Law 325. 


88. Pitzl y. Winter, 105 N.W. 678, 
96 Minn. 499, 5 L.R.A.N.S. 1009. 


Statutes making all parties incom- 
petent see supra § 291. 


89. Tuck v. Bean, 155 A. 277, 130 
Me. 277; Weed v. Clark, 109 A. 8, 118 
Me. 466; Hubbard v. Johnson, 77 Me. 
139; Trowbridge v. Holden, 58 Me. 
LATS 


Common-law rules as to parties and 
Tibet Gli persons see supra §§ 260- 
72. 


90. See cases infra note 91. 


91. U.S.—De Beaumont v. Webster, 
TLE. 226. 


Ala.—Moore v. Moore, 103 So. 892, 
212 Ala. 685; Holmes v. Holmes, 97 
Grand Lodge of 
Alabama, A. F. & A. M. v. Goodwin, 
85 4So. 553, 204 Ala. 213; Blount v. 
Blount, 48 So. 581, 158 Ala. 242, 21 L. 
R.A.N.S. 755, 17 Ann.Cas. 392; Yates 
v. Huntsville Hoop, etc., Co.,.39 So. 
647; Alabama Gold L. Ins. Co. v. 
Sledge, 62 Ala. 566; Conoly v. Gayle, 
61 Ala. 116; O’Neal v. Reynolds, 42 
Ala. 197. 


Ark.,—Free v. Maxwell, 212 S.W. 325, 


138 Ark. 489; Chipman v. Perdue, 205 
S.w... 892, 1385 Ark. 559; Giles v. 
Wright, 26 Ark. 476. 

Cal.—Flynn v. Seale, 84 P. 263, 2 


Cal.App. 665. 


Fla.—Belote v. O’Brian’s Adm’r, 20 
Fla. 126. 


Ga.—Kramer v. Spradlin, 98 S.E. 
487, 148 Ga. 805; Causey v. White, 84 
S.E. 58, 143 Ga. 7; Nugent v. Watkins, 
58 S\B. 888, 129' Ga. (382; Patton v. 
Lafayette Bank, 53 S.E. 664, 124 Ga. 
965, 5 L.R.A.N.S. 592, 4 Ann.Cas. 639; 
Murphey v. Bush, 50 S.E. 1004, 122 
Ga. 715; Southwestern Georgia Bank 
v. MeGarrah, 48 S.E. 393, 120 Ga. 944; 
Walker v. Neil, 45 S.E. 387, 117 Ga. 
733; Horton v. Smith, 41 S.E. 253, 115 
Ga. 66; Harris v. Whitney, 37 S.E. 883, 
112 Ga. 633; Chamblee v. Pirkle, 29 
S.E. 20, 101 Ga. 790; Terry v. Roda- 
han, 5 S.B. 38, 79 Ga. 278, 11 Am.S.R. 
420; Sheibley v. Hill, 57 Ga. 232; 
Farmers’ & Merchants’ Bank of Cleve- 
land vy. Miller, 141 S.E. 419, 37 Ga.App. 
668; Armour Fertilizer Works_ v. 
Dasher, 98 S.E. 105, 23 Ga.App. 269; 
Watkins v. Stulb & Vorhauer, 98 S.E. 
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the rules of the common law save where expressly 
provided otherwise,*® for parties or interested per- 
sons to be incompetent to testify in their own behalf 
in actions by or against representatives, survivors, 
or successors in title or interest of persons deceased 


or incompetent, where they have otherwise been made 


94, 23 Ga.App. 181. 


Ill.—-Dinquel v. Dacco, 112 N.E. 337, 
273 Ill. 117; Weigand v. Rutschke, 
97 N.E. 641, 258 Ill. 260; Brunswick- 
Balke-Collander Co. v. Campbell, 189 
Ill.App. 620; People v. Borders, 31 
Ill. App. 426. 


Iowa.—Peck v. Foggy, 202 N.W. 754, 
199 Iowa 922; Shannon v. Dermody, 
185 N.W. 82, 192 Iowa 607; Secor v. 
Siver, 161 N.W. 769, 188 -Iowa 1126 
{mod on other grounds 176 N.W. 981, 
188 Iowa 1126]; Pels v. Stevens, 173 
N.W. 56, 187 Iowa 443; Culbertson v. 
Salinger & Brigham, 117 N.W. 6 [op 
withdrawn on reh 123 N.W. 65]; Fore- 
man v. Archer, 106 N.W. 372, 130 Iowa 


49; In re Townsend’s Hstate, 97 N. 
W. 1108, 122 Iowa 246; Miller v. Day- 
ton, 10 N.W. 814, 57 Iowa 423; :Haver- 


ly v. Alcott, 10 N.W. 326, 57 Iowa 171; 
Sykes v. Bates, 26 Iowa 521. 


Kan.—Lee v. Downing, 214 P. 786, 
113 Kan. 329; Wallace v. Wallace, 165 
P. 838, 101 Kan. 32; McKean v. Mas- 
sey, 9 Kan. 600; Park v. Ensign, 63 P. 
280, 10 Kan.App. 173. 


Ky.—Ashurst v. Cooper’s Adm’rs, 
29: (SW. 730, 218 Ky. 4595. Clark. v. 
Hale, 273 S.W. 39, 209 Ky. 496; New- 
berry’s Adm’x v. Rhinehart, 167 S.W. 
674, 159 Ky. 513; Wright v. Hawes, 
121 S.W. 611; Swearingen’s Executor 
& Trustee v. Tyler, 116 S.W. 331, 132 
Ky. 458; Chenault y. Thomas, 83 S.W. 
109, 119 Ky. 130, 26 Ky.L. 1029; Eve’s 
aa v. Saylor, 44 S.W. 355, 19 Ky.L. 
1697. 


Md.—Martin v. Munroe, 89 A. 319, 
121 Md. 679; Russell v. Carman, 78 
A. 903, 114 Md. 25; Worthington v. 
Worthington, 76 A. 46, 112 Md. 135; 
Smith v. Humphreys, 65 A. 57, 104 
Md. 285. 


Mass.—Baxter v. Knowles, 12 Al- 
len 114; Dexter v. Booth, 2 Allen 559. 


Mich.—Linton v. Howard, 128 N.W. 
793, 163 Mich. 556; Hood v. Olin, 36 
N.W. 177, 68 Mich. 165. 


Minn.— Geisler v. Geisler, 200 N.W. 
742, 160 Minn. 463; In re Berdell’s 
Estate, 173 N.W. 665, 1438 Minn. 328; 
Peters v. Schultz, 119 N.W. 385. 107 
Minn. 29; Veum y. Sheeran, 104 N. 
W. 135, 95 Minn. 315; Chadwick v. 
Cornish, 1 N.W. 55, 26 Minn, 28. 


Mo.—Griffin v- Nicholas, 123 
10638, 224 Mo. 275. 


Neb.—Scott v. Micek, 125 N.W. 615, 
86 Neb. 421; Fitch v. Martin, 104 N.W. 
1072, 74 Neb. 538; Sharmer v. John- 
son, 61 N.W. 727, 43 Neb. 509. 


N.H.—Cobb v. Follansbee, 
630, 79 N.H. 205. 


N.J.—Besson v. Cox, 35 N.J.Eq. 87. 


N.Y.—Hard v. Ashley, 23 N.E. 177, 
Hi, New av6064) Cardin. Card, 39) IN. Ys 
3817, 7 Transcr.A. 144; Stirling v. Kel- 
ley. 797 Nev So 250,227 ‘App. Div. 621; 
Denise v. Denise, 41 Hun 9 [aff 18 N. 


*By JAMBS R. WILSON (§§ 390-482). 


S.W. 


LOW TAG 


generally competent, the subject matter of their testi- 
mony must be of the character that comes within 
the statutory prohibition,®® and if the statute does 
not in terms render such persons incompetent to tes- 
tify generally, but only as to certain designated or 
limited subject matter, they may testify freely as to 
other matters not so designated.®? 


Furthermore, 


E. 368, 110 N.Y. 562]. 


N.C.—Harris v. Harris, 100 S.E..125, 
178 N.C. 7; In re Saunders’ Will, 98 S. 
E. 378, 177 N.C. 156; R. M. Sutton Co. 
v. Wells, 94 S.E. 688, 175 N.C. 1; Car- 
ter v. Reaves, 83 S.H. 248, 167 N.C. 
131; Cox v. Beaufort County Lumber 
Co., 32 S.E. 381, 124 N.C. 78; Thomp- 
son v. Onley, 1 S.E. 620, 96 N.C. 9; 
Latham y. Dixon, 82 N.C. 55; Peebles 
v. Stanley, 77 N.C. 243; Dobbins v. 
Osborne, 67 N.C. 259. 


Ohio.—Schlarman v. Heyn, 19 Ohio 
App. 64. 
erica ie v. Nolan, 51 Pa.Super. 


S.C.—Dyson v. Jones, 43 S.E. 667, 
65 S.C. 308; Lewie v. Hollman, 30 S. 
E. 6015753 Sse) 18. 


S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S:'D. 518; Chapman v. 
Greene, 130 N.W. 30, 27 S.D. 178; Alex- 
alee v. Ransom, 92 N.W. 418, 16 S.D. 


gone Tees v. Waddell, 12 Heisk. 


Tex.—Potter v. Wheat, 53 Tex. 401; 
Smith v. Guerre, (Civ.App.) 159 S.W. 
417; Tompkins v. McGinn, (Civ.App.) 
85 S.W. 452; Davis v. Beall, 50 S.W. 
1086, 21 Tex.Civ.App. 183; Gordon v. 
McCall, 48 S.W. 1111, 20 Tex.Civ.App. 


283. 


Vt.—-In re Healy’s Will, 109 A. 19, 
94 Vt. 128; In re Mason’s Will, 72 A. 
329, 82: Vt. 160. 


Va.—Blacksburg Mining & Mfg. 
Co. v. Bell, 100 S.E. 806, 125 Va. 565. 


Wash.—Kilbourne v. Kilbourne, 287 
P. 41, 156 Wash. 439; Kauffman vy. 
Baillie, 89 P. 548, 46 Wash. 248. 


W.Va.— Freeman v. Swiger, 98 S.E. 
440, 88 W.Va. 425; Fouse v. Gilfillan, 
32 S.E. 178, 45 W.Va. 213. 


Wis.—Krantz v. Krantz, 248 N.W. 
155, 211 Wis. 249; Casson v. Schoen- 
feld, 166 N.W. 23, 166 Wis. 401, L.R. 
A.1918C 162; Weissman v. Weissman, 
145 N.W. 230, 156 Wis. 26; Daniels 
v. Foster, 26 Wis. 686. See Mariner 
v. Wiens, 119 N.W. 340, 137 Wis. 637 
(holding, in an action on a contract 
made by plaintiff’s deceased son, that 
evidence by plaintiff that his son sign- 
ed the contract in his presence and at 
his direction was admissible, in view 
of his testimony that defendant was 
ee when the contract was sign- 
e 


Ladd Admission of Evidence against 
Estates of Deceased Persons (14 Iowa 
L. Rev. pp 521, 524). 


“The effect of . the statute re- 
ferred to is not to render parties or 
witnesses incompetent to testify gen- 
erally in the given case, but only in- 
competent to testify upon the certain 
subjects specified.” Blount v. Blount, 
48 So. 581, 588, 158 Ala. 242, 21 L.R.A. 
N.S. 755, 17 Ann.Cas. 392. 


/ 
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the subject matter must apparently be such that the 
witness would have been incompetent to testify with 
respect thereto at common law,®? for a proviso re- 
taining a disqualification on account of interest, in 
the case of a deceased or insane person, is not gen- 
erally regarded as imposing new disabilities not 


known to the common law.? 


[$ 391] (b) Under Particular Types of Statutes 
and Exceptions Thereto—aa. Statutes Disqualifying 
Generally with or without Exceptions. 
matters expressly excepted,®* in jurisdictions where 
the incompetency is not limited or restricted by the 


92. Catlett v. Chesnut, 146 So. 241, 
107 Fla. 498. 


93. See supra § 275. 


94. Kitts v. Hill, 300 P. 610, 89 Colo. 
186; Siegle v. Criss, 144 N.E. 307, 312 
Ill. 617; Funk v. Eggleston, 92 Ill. 
515, 34 Am.R. 136; In re Bridge’s Es- 


tate, 263 Ill.App. 499 [aff sub nom. 
Crimp v. First Union Trust & Sav. 
Banks 185) NB. 2279, 23852 lla 79384: 
Quandt vy. Ernst, 143 IllApp. 299; 


Kinahan v. Butler, 133 Ill.App. 459; 
Parrish y. Vancil, 132 IJl.App. 495; 
Goddard v. Enzler, 123 Ill.App. 108 
[aff 78 N.B. 805, 222 Ill. 462]; Trump- 
ler v. Royer, 18 Ohio App. 151. 


95. Colo.—Temple v. Magruder, 85 
Pris325 36'Colon390; Cliff v.Cliff, 128 
P. 860, 23 Colo.App. 183; Carpenter 
v. Ware, 36 P. 298, 4 Colo.App. 458; 
Jones v. Henshall, 34 P. 254, 3 Colo. 
App. 448 


Ill.—Roche v. Roche, 121 N.E. 621, 
286 Ill. 336; Hathaway v. Cook, 101 
N.E. 227, 258 Ill. 92; Stokes v. Stokes, 
88 N-E. 829, 240 Tl. .330; Brace. v. 
Black, 17 N.E. 66, 125 Ill. 33; Warrick 
v. Hull, 102 Ill. 280. 


R.I.—Hopkins v. Manchester, 19 A. 
243, 16 R.I. 663, 7 L.R.A. 387. 


Vt.—Hulett v. Hulett, 37 Vt. 581. 


Va.—Morris’ Ex’r v. Grubb, 30 
Gratt.. (71 Va.) 286 [foll Mason v. 
Wood, 27 Gratt. (68 Va.) 783, 786]. 


“By the plain and positive provi- 
sion of this statute, the appellee was 
incompetent to testify in the cause of 
his own motion, and over the objection 
of appellant, upon any matter, or at 
all.’ Temple v. Magruder, 85 P. 832, 
36, Colo: -890: 


“By the terms and express letter of 
the law, parties in such cases are de- 
clared to be incompetent to testify in 
their own favor, etc. There is no limi- 
tation of the incompetency as to the 
subject-matter of the testimony. It 
is general and unrestricted. They are 
declared to be incompetent to testify 
in the cause in their own favor. It 
might have been reasonable in the leg- 
islature to have restricted the incom- 
petency to such matters as the other 
party, if not incapacitated, might be 
qualified to speak to, as acts and 
declarations imputed to him, or trans- 
actions in which he acted a part, and 
left untouched his competency as to 

other matters; and such restriction 
might comport with the spirit of the 
act; but the legislature has not so 
said, and the court is not disposed to 
extend the operation of the act beyond 
its terms and express provisions, and 
the incompetency of parties to testify 
in their favor, etc., in such cases, be- 
ing declared by the act in express 
terms they must be held incompetent 
to testify to any matter bearing upon 
the issues in the cause. Mason v. 
Wood, supra. 


96. Pressy v. Slezak, (Mo.) 278 S. 
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terms of the applicable statute, parties and interested 
persons may be generally and absolutely incompetent 
as to any and all matters;®* but a statute providing 
broadly that where one party to the contract or cause 
of action in issue is dead or insane the other party 
shall not be admitted to festify either in his favor 


or in favor of any party to the action claiming under 


Except as to 


Elsea v. Smith, 202 S.W. 1071, 
273 Mo. 896; Kille v. Gooch, (Mo.) 
184 S.W. 1158; Weiermueller v. Scul- 
lin, 101 S.W. 1088, 203 Mo. 466; Eyer- 
mann v. Piron, 52 S.W. 229, 151 Mo. 
107; Miller v. Wilson, 28 S.W. 640, 
126 Mo. 48; Orr v. Rode, 13 S.W. 1066, 
101 Mo. 387; Poe v.. Domie, 54 Mo. 
119; Jobe v. Buck, 31 S.W.(2d) 98, 224 
Mo.App. 621; Robertson Bros. v. Gar- 
rison’s Estate, (Mo.App.) 21 S.W.(2d) 
202; B. KF. Goodrich Rubber Co. v. 
Bennett, 281 S.W. 75, 222 Mo.App. 510; 
Citizens’ Bank of Edina v. Kriegs- 
hauser, 244 S.W. 107, 211 Mo.App. 33; 
Conley v. Johnson, 222 S.W. 891, 204 
Mo.App. 185; MeR ita vw Metropolitan 
Sg Bae (Mo.App.) 209 S.W. 622; Burns 
v. Polar Wave Ice & Fuel Co., (Mo. 
App.) 187 S.W. 145; Diggs v. Henson, 
162 S.W. 565, 181 Mo.App. 34; Ford v. 
McLain, 148 S.W. 190, 164 Mo.App. 
174. See Blacksburg Mining & Mfg. 
Co. v. Bell, 100 S.B. 806, 125. Va. 565 
(holding, under a statute providing 
that, where a contract or transaction 
was personally and solely made or had 
with an agent of one of the parties, 
and such agent is dead, the other 
party shall not be admitted to tes- 
tify in his favor, that the other party 
may testify to separate and distinct 
matters not relating to the transac- 
tion with the deceased agent). 


W. 382; 


“The portion of section 6354, R. S. 
1909, invoked by the appellants aoe 
is as follows: ‘In actions where one 
of the original parties to the contract 
or cause of action in issue and on 
trial is dead . the other party to 
such contract shall not be ad- 
mitted to testify either in his own 
favor or in favor of any party to the 
action claiming under him.’ .. . It 
is a well-worn maxim that ‘the rea- 
son of the law is the life of the law.’ 
The purpose of this statute, it is true, 
is to silence the voice of one of the 
parties to a litigated proceeding, 
where death has hushed into eternal 
stillness that of the other; but it 
must be construed in a reasonable 
manner, and one compatible with the 
purpose of its enactment. This stat- 
ute was not intended to render incom- 
petent as a witness for all purposes 
the surviving party to the proceeding, 
but only to the extent that his testi- 
mony might be subject to question by 
the other party if living. In other 
words, the disqualification is not gen- 
eral, but is limited to transactions be- 
tween the witness and the party then 
dead.” Elsea v. Smith, 202 S.W. 1071, 
1073, 273 Mo. 396. 


[a] Some early Missouri cases ap- 
pear to hold broadly that the surviv- 
ing party is generally and absolutely 
incompetent as to any and all matters. 
Emmel v. Hayes, 14 S.W. 209, 102 Mo. 
UG, a2eic AIMS ye (iGo petal hy wAL a ag: 
Ring v. Jamison, 66 Mo. 424 [rev 2 
Mo.App. 584]; Hoss v. Crawford, 129 
S.W. 1058, 145 Mo.App. 360; Atkinson 
v. Hardy, 107 S.W. 466, 128 Mo.App. 
349; Crow v. Crow, 100 S.W. 1123, 


him, has been construed to impose not a general dis- 
qualification but to be limited to transactions with 
deceased and exclude the testimony of the survivor 
only on questions that might be subject to question 
by the other party if living,®* and only where to per- 


124 Mo.App. 120; Tucker v. Gentry, 67 
S.W. 723, 93 Mo.App. 655. 


[b] Conversations with decedent 
cannot be testified to. Dean vy. Bige- 
low, (Mo.) 292 S.W.*25; Ferguson vy. 
Davidson, 49 S.W. 859, 147 Mo. 664; 
Reed v. Morgan, 73 S.W. 381, 100 Mo. 
App. 713. 


[c] Transactions with decedent, 
about which he could have testified if 
living, cannot be testified about by an 
incompetent witness. Kling v. Mc- 
Cabe, 36 F.(2d) 337; Stone v. Wand- 
ling, 270 S.W. 315, 307 Mo. 160; Cloves 
v. Cloves, (Mo.) 239 S.W. 145; Orr v. 
St. Louis Union Trust Co., 236 S.W. 
642, 291 Mo. 383; Barnett v. Kemp, 
167. SAW... 546, 268 Mo. 1395 52 Sie Ae 
N.S. 1185; Lieber v. Lieber, 143 S.W. 
458, 239 Mo. 1; Carpenter v. Coats, 81 
S.W. 1089, 183 Mo. 52; Bank of Wil- 
liamstown v. Hiller, (Mo.App.) 266 S. 
W. 1031; Diggs v. Henson, 163 S.W. 
565, 181 Mo.App. 34; Deal v. Hainley, 
116 S2wWd, 235" Mo App. 507. 


[d] Under this construction a par- 
ty may testify as to a present exist- 
ing fact in no way connected with or 
in reference to a transaction or con- 
versation with deceased. Conley v. 
Johnson, 222 S.W. 891, 204 Mo.App. 
185; Diggs v. Henson, 163 S.W. 565, 
181 Mo.App. 34. 


[e] Part of Missouri statute con- 
strued to impose absolute disqualifi- 
cation.—“‘Our statute (section 5410, 
Rev. Stat. 1919) provides that no per- 
son shall be disqualified as a witness 
on account of his interest as a party 
or otherwise, and then provides fur- 
ther: ‘Provided, that in actions where 
one of the original parties to the con- 
tract or cause of action in issue and 
on trial is dead, or is shown to the 
court to be insane, the other party to 
such contract or cause of action shall 
not be admitted to testify in his own 
favor or in favor of any party to the 
action claiming under him . and 
where an executor or administra- 
tor is a party, the other party shall 
not be admitted to testify in his own 
favor, unless the contract in issue 
was originally made with a _ per- 
son who is living and competent to 
testify, except as to such acts and 
contracts as have been done or made 
since the probate of the will or the 
appointment of the administrator.’ 

é The purpose of the statute 
in general is held to be to put all in- 
terested parties on an equality, and, 
if all are living, all can testify; but 
when an adverse party is dead, so that 
he could not contradict or explain the 
evidence of the living party, then the 
living party cannot testify. In a gen- 
eral way the statute fias been held to 
mean that the living party is not ren- 
dered incompetent in all respects by 
the death of the other party, but his 
incompetency is limited to those 
things about which the other party, 
if living, could testify. Elsea_ v. 
Smith, 202 S.W. 1071, 273-Mo. 396. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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mit the witness to testify would give him an advan- 
tage which he would not have were the other party 
Also, a statute providing broadly that no 
person shall be allowed to testify when the other 
party to the transaction is dead does not preclude 
testimony which has no particular reference to the 
Under a statute render- 
ing a party incompetent except as to facts which oc- 
curred subsequent to the death of the deceased a par- 
ty cannot testify as to matters occurring, or facts ex- 


Sa Twa 
living.®? 


transaction with deceased.®§ 


isting, before that time.®® 


[§ 392] bb. Statutes Relating to Acts Done or 
Under a statute so providing, 
an interested witness is incompetent to testify as to 


Omitted by Decedent. 


The latter part Of the section, how- 
ever, which provides that, ‘where an 
executor or administrator is a party’ 
to the suit, ‘the other party shall not 
be admitted to testify in his own 
favor, unless the contract in issue 
was originally made with a person 
who is living and competent to tes- 
tify, except as to such acts and con- 
tracts as have been done or made 
since the probate of the will or the ap- 
pointment of the administrator,’ is an 
arbitrary provision of the statute, is 
not open to construction, and the 
construction given the other parts 
of the statute does not apply to that 
provision. When an administrator is 
a party, the mouth of the adverse liv- 
ing party to the contract or cause of 
action on trial is closed as to all mat- 
ters that occurred prior to the pro- 
bate of the will or the appointment 
of the administrator, regardless of 
whether or not the other party, if liv- 
ing, could.testify relative to the same 
matter. Kersey v. O’Day, 73 S.W. 481, 
173 Mo. 560, 569, 571; Weiermueller 
v. Scullin, 101 S.W. 1088, 203 Mo. 466, 
474; Cook v. Higgins, 235 S.W. 807, 
290 Mo. 402, 431.” Davis v. Robb, 
(Mo.App.) 10 S.W.(2d) 680, 681. See 
Norton v. Lynds, (Mo.App.) 24 S.W. 
(2d) 183; Thomas v. Fitzgerald’s Es- 
tate, (Mo.App.) 297 S.W. 425 (both to 
same effect); Linhard v. Ditmars, (Mo. 
App.) 229 S.W. 401 (to the effect that, 
where the action is against the admin- 
istrator, plaintiff cannot testify as to 
a conversation with the administrator 
before his appointment, although it 
does not relate to any contract or 
transaction had with the deceased). 
But see Hall v. Smith, 130 S.W. 449, 
149 Mo.App. 3879 (where suit was 
against the administrator and plain- 
tiff was held competent as to facts 
occurring after death). 


Matters occurring after death under 
Missouri statute see infra § 430. 


Right to testify to matters not in 
issue under such statute see infra § 
464. 


Pr Henry v. Buddecke, 81 Mo.App. 
98. Maitia v. Allied Land & Live 


Stock Co., 248 P. 893, 49 Nev. 451. 


OOS iV. SEI SOO ns 61.05) 280 
Colo. 186; Conner v. Root, 17 P. 773, 
Ti Colon ls3sClitt vw. Olitt, 12/8) Pie 860; 
23 Colo.App. 183; Selby v. Smith, 134 
Non. 09,301, Mlwisa4) Crawford "ve 
Hurst 132 Nosy ob2ky 1299 TMs 503% 
Moriarity v. Palmer, 121 N.E. 219, 286 
Ill. 96; Lyman v. Kaul, 113 N.E. 944, 
275 Ill. 11; Keenan v. Blue, 88 N.E. 
5538, 240 Ill. 177 [aff 130 Ill.App. 312]; 
Telford v. Howell, 77 N.E. 82, 220 Ill. 
52 [aff 119 Ill.App.. 83]; Dunlop v. 
Lamb, 55 N.E. 354, 182 Ill. 319; Forbes 
v. Snyder, 94 Ill. 374; Bragg v. Ged- 
des, 93 Ill. 39; Whisman v. Small, 188 
Ill.App. 61; Kohl v. Clarkson, 182 Il. 
App. 519; Southard v. Curson, 32 Ohio 


‘ 


* 
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any act done or omitted to be done by a deceased per- 
son,! and this includes involuntary as well as vol- 
untary acts of decedent;? nor may a witness indi- 
rectly accomplish the purpose intended to be pro- 
hibited by the statute,’ as by testifying that he did 
not receive a certain thing so as to in effect testify 
that decedent omitted to give it to him.* 


[§ 393] cc. Statutes Relating to Matters Occur- 
ring before or during a Certain Time or Period. Un- 
der a statute to that effect, a party or interested per- 


son may be incompetent’ as to any matter occurring 


C.A. 269; Wehrman vy. Beech, 28 Ohio 
Cir.Ct. 128; Halli v. Crain, 2 Ohio Dec. 
(Reprint) 453, 3 West.L.Month. 137. 


1. Hale v. Hale, 47 S.W.(2d) 706, 
242 Ky. 810; Prudential Ins. Co. of 
America v. Hodge’s Adm’x, 22 S.W. 
(2d) 485, 282 Ky. 44; Lyne v. Central 
Trust Co. of Owensboro, 16 S.W.(2d) 
452, 228 Ky. 802; Penick v. Metropoli- 
tan Life Ins. Co., 295 S.W. 900, 220 Ky. 
626; North American Acc. Ins. Co. v. 
Caskey’s Adm’r, 292 S.W. 297, 218 Ky. 
750; Kelleman v. Havas, 290 S.W. 700, 
217 Ky. 758; Eversole v. Chandler, 289 
S.W. 215, 217 Ky. 148; Equitable Life 
Assur. Soc. of U. S. v. Bailey, 262 S.W. 
280, 208 Ky. 339, 39 A.L.R. 160; John- 
son vi. Tackitt2.194.5. Willits Ky. 
406; Vanover v. Maggard, 164 S.W. 94, 
157 Ky. 7438; Black v. McCarley’s 
Hx’r, 104 S.W. 987, 126 Ky. 825, 31 Ky. 
L. 1198; Illinois Cent. R. Co. v. Mar- 
tin, 110 S.W. 815, 33 Ky.L. 666; Curd 
v. Bowron, 105 S.W. 417, 32 Ky.L. 369. 


[a] Illustrations.—(1) The wit- 
ness cannot testify to the fact that 
deceased worked at a certain job be- 
fore his death where the statute ren- 
ders him incompetent not only as to 
conversations and transactions but 
also as to any act done or omitted to 
be done by _ decedent. Penick v. 
Metropolitan Life Ins. Co., 295 S.W. 
900, 220 Ky. 626. (2) If the statute 
prevents a person from testifying for 
himself concerning any act done or 
omitted by one who is dead, plaintiff 
in an action for injuries caused by a 
train cannot testify as to anything 
done or omitted in managing the 
train by an engineer who has since 
died. Jllinois Cent. R. Co. v. Martin, 
110 S.W. 815, 33 Ky.L. 666. 


2. North American Acc. Ins. Co. v. 
Caskey’s Adm’r, 292 S.W. 297, 218 Ky. 
750. But see Nimitz v. Holland, (Civ. 
App.) 217 S.W.. 244 [aff 232 S.W. 298, 
239 S.W. 185, 111 Tex. 419] (holding 
that the witness is not incompetent to 


testify to decedent’s involuntary ex-: 


pressions of pain and suffering where 
the statute relates the incompetency 
to “statements by’’ deceased). 


[a] Thus the witness may not tes- 
tify that decedent was riding and ac- 
cidentally fell off his wagon. North 
American Ace. Ins. Co. v. Caskey’s 
Adm’r, 292 S.W. 297, 218 Ky. 750. 


3. Black v. McCarley’s Ex’r, 104 
S.W. 987, 126 Ky. 825, 31 Ky.L. 1198. 


Indirect testimony generally see in- 
fra § 472. 


4 Black v. McCarley’s Ex’r, 104 S. 
W. 987, 126 Ky. 825, 31 Ky.L. 1198. 


Denial of transaction or communica- 
tion generally see infra § 404. 


.5. Cal—Ruble vy. Richardson, 204 
P. 572, 188 Cal. 150; Tipps v. Landers, 
DIOME lio, hea eCaln ide peearson ive 
RALSONS, BO leew lee Lo. Cal. os): 
Kaltschmidt v. Weber, 79 P. 272, 145 


before the death, or during the lifetime, of decedent,° 
and the statute cannot be evaded by doing indirectly 
that which cannot be done directly.® 


While such a 


Cal. 596; Stuart v. Lord, 72 P. 142, 138 
Cal. 672; Robinson v. Dugan, 35 P. 
902, 101 Cal. xviii; Reveal v. Stell, 
205 P. 875, 56 Cal.App. 463; Steinhofer 
v. Georgeson, 202 P. 350, 54 Cal.App. 
550; Rooker v. Samuels, 101 P. 689, 10 
Cal.App. 227. 


Idaho.—Goldensmith v- Worstell, 
208 P. 836, 85 Idaho 679; Coats v. Har- 
ris, 75 P. 243, 9 Idaho 458. 


Ind.—Jarrett v. Ellis, 141 N.E. 627, 
193 Ind. 687; Kennedy v. Kennedy, 136 
N.E. 557, 192 Ind. 353; Mitchell v. 
Walton, 133 N.H. 496, 135 N.E. 490, 
192 Ind. 193; Hottenstein v. Hotten- 
stein, 133 N.E. 489, 191 Ind. 460; Long 
Vv. Neal? 132°N Bio 2525 190 sind: Wass 
McDonald v. McDonald, 41 N.E. 336, 
142 Ind. 55; McConnell v. Huntington, 
8 N.E. 620, 108 Ind. 405; Wiseman v. 
Wiseman, 73 Ind. 112, 38 Am.R. 115; 
Baker v. Baker, 69 Ind. 399; Cravens 
v. Kitts, 64 Ind. 581; Dille v. Webb, 61 
Ind. 85; Skillen v. Skillen, 41 Ind. 
260 [foll Malady v. McEnary, 30 Ina. 
273]; Stauffer v. Martin, 88 N.E. 363, 
43 Ind.App. 675; Zimmerman v. Beat- 
son, 79 N.H. 518, 30 N.E. 165, 39 Ind. 
App. 664. 

Iowa.—Hosmer v. Burke, 26 Iowa 
353; Watson v. Russell, 18 Iowa 79. 


Me.—Talbot v. Hathaway, 93 A. 834, 
113 Me. 324, 1 A.L.R. 772; McLean v. 
Weeks, 65 Me. 411. 


Mont.—Delmoe v. Long, 88 P. 778, 
35 Mont. 139. 


Nev.—Schwartz v. Stock, 65 BP. 3515 
26 Nev. 128. 


N.H.—Cobb v. Follansbee, 107 A. 
630, 79 N.H. 205. 
Pa.—Detwiler v. Coldren, 166 A. 


374, 311 Pa. 44; Steel v. Snyder, 144 
A. 912, 295 Pa. 120; Fiscus v. Fiscus, 
116 A. 293, ‘272 Pa. 326; In re Geh- 
ring’s HMstate, 106 A. 60, 263 Pa. 47; 
Farmers’ & Merchants’ Bank of West 
Newton v. Donnelly, 93 A. 761, 247 Pa. 
518; Paschall v. Fels, 56 A. 320, 207 
Pa. 71; Griggs v. Vermilya, 25 A. 61, 
151 Pa. 429; Duffield v. Hue, 20 A. 526, 
136 Pa. 602; De Coursey v. Johnson, 19 
A. 1074, 134 Pa. 328; Henry v. Com., 
107 Pa. 361; Gamble v. Hepburn, 90 
Pa. 439; Chase v. Irvin, 87 Pa. 286; 
Zell v. Benjamin, 1 Walk. 113; In re 
Hicher’s Hstate, 167 A. 466, 109 Pa. 


Super. 393; Whitehouse’s Estate, 18 
Pa.Dist.&Co. 558; Walker’s Estate, 1 
Del.Co. 384; Sutherland v. Ross, 3 


Lack.Jur. 291. 


Philippine.—Kiel v. Estate of Sa- 
bert, 46 Philippine 193; Maxilom v. 
ee ANY 9 Philippine 390, 6 Off.Gaz. 
vs 


Porto Rico.—Fajardo de Salazar v. 
Costa, 1 Porto Rico Fed. 119. 


6. Steinhofer v. Georgeson, 202 P. 
350, 54 Cal.App. 550. 


[a] Illustration.—A third person 
cannot testify as to matters occurring 
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statute excludes testimony as to conversations or acts 
of deceased,’ the incompeteney thus imposed has 
been said to extend to any matter occurring before 
decedent’s death,® even though without his presence 
or participation,® and hence, may exclude testimony 
as to independent matters or facts occurring or ex- 
isting during the life of deceased which may in no 
way be regarded as transactions with, or communi- 
cations by, him.1®° Some eases have made excep- 
tions to the terms of statutes of the nature above 
described, and have held that the incompetency. does 
not extend to matters occurring during the lifetime 
of decedent, which are open to the general observa- 
tion of all people and not exclusively within the 
knowledge of the witness and deceased,'! or matters 
which may arise incidentally, and do not tend to es- 
tablish the asserted claim or demand,!? and it has 
also been held that such a statute does not change the 
common-law rule, which allows a party to prove 
facets, which from their nature he alone would be 
likely to know.1® The exception previously men- 
tioned, as to matters open to general observation, has 
been denied application in a case where a party mak- 


ing a claim against an estate was held incompetent* 


before the death of decedent where 
the information of the witness on 
such matters has been derived entire- 
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opposing witnesses, which would ap- 
pear to be outside of the transaction 


[§ 393 


to testify as to matters of substantive fact occurring 
during the life of deceased and material to the issues 
raised.t4 If the undenied averments of a statement 
of claim are generally admissible in evidence they 
are not rendered inadmissible, on the ground that 
plaintiff is in effect testifying to matters occurring 
before death, because defendant has died after mak- 
ing his affidavit of defense, which virtually admits 
the averments of plaintiff’s statement, but before 
they are offered in evidence on trial.?® 


Matters occurring after, or not before, death.1® 
Such statutes, which in terms relate only to matters 
oceurring before the death, or during the lifetime, 
of deceased are generally held to leave a party or 1n- 
terested witness free to testify as tosmatters which 
have occurred after the death of deceased,1* or as 
to other matters which cannot be said to have oc- 
curred before decedent’s death,!® such as the date of 
the death of the deceased party,1® or the witness’ 
possession of a written instrument at the time of 
decedent’s death.?°. Although it has been held that 
a witness cannot avoid the statute by testifying to 


ae 


matters after death which are direct evidence of, or © 


‘Hetessarily prove, a fact occurring in the lifetime of 


[b] Thus it has been held that an 
attorney suing for professional serv- 


ly from the party who is himself in- 
competent to testify on such matters. 
Steinhofer v. Georgeson, 202 P. 350, 
54 Cal.App. 550. 


Indirect testimony generally see in- 
fra § 427. 


7. Cal.Robinson vy. Dugan, 35 P. 
902, 101 Cal. xviii. 


Ind.—Hyland v. Milner, 99 Ind. 308; 
Skillen v. Skillen, 41 Ind. 260; Castor 
v. McDole, 148 N.E. 643, 80 Ind.App. 
556; Finch v. McClellan, 130 N.E. 13, 
131 N.E. 236, 77 Ind.App. 533; Fye v. 
Hamilton, 129 N.E. 237, 75 Ind.App. 
99° 


Nev.—Torp v. Clemons, 142 P. 1115, 
37 Nev. 474. 


N.H.—Giles v. Smith, 66 A. 1049, 
N.H. 238; Bean v. Bean, 53 A. 907, 


Pa.—Acklin v. McCalmont Oil Co., 
SOAS 955.5201 sea. 251 Huntleys v- 
Goodyear, 38 A. 507, 182 Pa. 613. 


8. Roach’s Estate, 30 Pa.Dist. 57. 
S.ostuart wveoLord; (720 Py 4142/2138 
Cal. 672; Thurston v. Holden, 265 P. 


697, 45 Idaho 724. 


10. Cal.—Stuart v. Lord, 72 P. 142, 
138 Cal. 672. 


Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 


Ind.—Zimmerman v. Beatson, 79 N. 
E. 518, 80 N.E. 165, 39 Ind.App. 664. 


Miss.—Brown v. Parker, 108 So. 
492, 143 Miss. 291. 


N.H.—Pattee v. Whitcomb, 56 A. 
459, 72 N.H. 249. 


Pa.—Swieckowski_ v. 
144 A. 141, 294 Pa. 323. 


But see Torp v. Clemons, 


Sypniewski, 


142 P. 


1115, 1118, 37 Nev. 474 (where it is 
said that, however strictly such a 
statute “may operate in excluding 


witnesses from, testifying with refer- 
ence to transactions between them- 
selves and deceased persons, it was 
not in our judgment intended to pre- 
clude a witness from testifying as to 
matters or things brought forth by 


and out of the presence and hearing 
of the deceased party”). 


1l. Davis. v. Babb, 125° N-Ei 403, 
190 Ind. 173; Studebaker v. Faylor, 
83 N.B. 747, 170 Ind. 498, 127 Am.S.R. 
397; McDonald v. McDonald, 41 N.E. 
336, 142 Ind. 55; Wallis v. Luhring, 
34 N.E. 231, 134 Ind. 447; Lamb v. 
Lamb, 5 N.E. 171, 105 Ind. 456; Burk- 
hart v. Gladish, 24 N.E. 118, 123 Ind. 
337; Louisville, ete., R. Co. v. Thomp- 
son, 8 N.E. 18, 107 Ind. 442, 57 Am.R. 
120 [petition overr 9 N.E. 357]; Keys 
v. McDowell, 100 N.E. 385, 54 Ind.App. 
263; Brelsford v. Aldridge, 84 N.E. 
1090, 42 Ind.App. 106; Supreme Lodge 
K. P. v. Andrews, 67 N.E. 1009, 31 Ind. 
App. 422. See Belladin v. Gooly, 60 N. 
E. 706, 157 Ind. 49 (recognizing rule). 


[a] Existence of friendly relations 
between witness and decedent is a 
matter of general observation which 
may be testified to. Brelsford v. 
Aldridge, 84 N.E. 1090, 42 Ind.App. 
106. 


Competency as to sanity of deceased 
under such statute see infra § 416. 


Testimony as to friendly relations 
under statute relating to personal 
transactions or communications see 
infra § 400. ; 


12. ‘Stuart v. Lord, 72° P. 142,138 
Cal. 672 [disappr Knight v. Russ, 19 
P. 698, 77 Cal. 410; Roche v. Ware, 12 
PB. (284, (71, Cal.,,375, 60, Am.R. 539]; 
Dyer v. Minturn, 189 P. 1046, 47 Cal. 
App. 1. 


[a] Purpose of statute.—The stat- 
ute “provides that parties to an ac- 
tion against an executor or adminis- 
trator, ‘upon a claim or demand 
against the estate of a deceased per- 
son,’ cannot be witness ‘as to any 
matter of fact occurring before the 
death of such deceased person.’ The 
evident purpose of the section was to 
prevent parties from testifying to 
matters tending to establish the as- 
serted claim or demand, and not to 
prevent their testifying in reference 
to other matters which may arise in- 
cidentally.” Knight v. Russ, 19 P. 
698, 700, 77 Cal. 410. 


ices rendered decedent may testify as 
to the nature and extent of his law 
practice. Knight v. Russ, 19 P. 698, 
77 Cal. 410. 


13. Nash v. Gibson, 16 Iowa 305. 


[a] Illustration.—Such a statute 
does not preclude a party from testi- 
fying as to the loss of an instrument 
on which his suit is based. Nash v. 
Gibson, 16 Iowa 305. 


Subject matter to which common- 
law rule of incompetency on account 
oe rie he did not extend see supra 


14. Davisson v. Magee, 
659, 82 Ind.App. 403. 


15. Ewald v. Fidelity Title & Trust 
Co., 43 Pa.Super. 593. 


16. Matters occurring after death 
generally see infra.§ 430. 


17. Cowdery v. McChesney, 57 P. 
221, 124 Cal. 368; McMurray v. Bod- 
well, 117 P. 627, 16 Cal.App. 574; Hot- 
tenstein v. Hottenstein, 133 N.E. 489, 
191 Ind. 460; Louisville, ete., R. Co. v. 
Thompson, 8 N.E. 18, 107 Ind. 442, 57 
Am.R. 120 [petition overr 9 N.E. 357]; 
Zimmerman vy. Beatson, 79 N.E. 518, 
80 N.E. 165, 39 Ind.App. 664; Lawrence 
v. Farwell, (N.H.) 163 A. 115; Coulom- 
be v. Gross, 148 A. 582, 84 N.H. 212; In 
re Geehring’s Estate, 106 A. 60, 263 Pa. 
47; Irvin v. Patchin, 30 A. 436, 164 
Pa. 51; Krepps v. Carlisle, 27 A. 741, 


142 N.E. 


157 Pa. 358; Toomey’s Estate, 24 A. 
697, 150 Pa. 535; Porter v. Nelson, 
15 A. 852, 121 Pa. 628; Weaver v. 


Roth, 105 Pa. 408; 
terell, 99 Pa. 188; Rothrock y. Gal- 
laher, 91 Pa. 108; In re Lepper’s Es- 
tate, 161 A. 569, 106 Pa.Super. 123; 
Pennell v. Phillips, 53 Pa.Super. 324; 
Roberts v. Lentz, 30 Pa.Super. 407; 
Pennell vy. Phillips, .20 Pa.Dist. 843; 
Gibbon’s Est., 15 PasDist. 447. 


18. Reynolds v. Dryer, 297 P. 
112 Cal.App. 712; 
51 Pa.Super. 320. 


19. Keating v. Nolan, supra. 


20. Reynolds v. Dryer, 297 P. 568, 
112 Cal.App. 712. 


Stephens v. Cot- 


; 563, 
Keating v. Nolan, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 393-394] 


deceased,?!_ a number of cases have held that a 
party or interested witness may testify to a fact, or 
condition of facts, existing after the death of a de- 
ceased party, notwithstanding such testimony may 
inferentially tend to show that the same state of facts 
existed, or that some other connected fact existed or 
occurred, prior to decedent’s death,?* but even ac- 
cording to these authorities if the existence of a fact, 
continuing to exist after death, inferentially tends to 
prove the existence of the same fact before death, 
and the relevancy of the fact depends upon its ex- 
istence or occurrence before the death of decedent, 
the interested witness is incompetent to testify to 
ate? 


Facts occurring before appointment of guardian. 
A party cannot testify as to facts occurring before 
the appointment of a guardian, where an applicable 
statute provides that where the adverse party is the 
guardian of an insane person the other party cannot 
testify except of facts which occurred subsequent to 
the appointment of such guardian.?+ 


Statutes relating to claims or defenses originating 


21. Bean v. Bean, 53 A. 907, 71 N. 
H. 538; Adams y. Edwards, 8 A. 425, 
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24. Baker v. Jerome, 35 N.E. 1113, 
50 Ohio St. 682; McNicol v. Johnson, 
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in lifetime of decedent. Under a statute providing 
that a person shall not testify as a witness to estab- 
lish his own claim or defense against the estate of a 
deceased person which originated during the lifetime 
of such deceased person, a witness is generally and 
absolutely incompetent as to any and all facts, cir- 
cumstances, and transactions occurring during the 
lifetime of deceased having a tendency to establish 
the claim of the witness against the estate of such de- 
cedent,?° but such a statute leaves the witness compe- 
tent to testify as to any claim or defense which did 
not originate during the lifetime of decedent.”°® 


[§ 394] dd. Statutes Relating to Conversations 
with, or Admissions by, Decedent.?7 Statutory lan- 
guage to the effect that a party is incompetent as to 
“any conversation with, or admission or statement 
of,” a deceased or insane person strictly limits the in- 
competency to oral or spoken words,?® and under 
such a statute a party or interested person may tes- 
tify to acts, transactions, or facts,?° although they 
may have the effect of an admission.*° However, the 


clude any admission of the party, 
whether by word or act. The peculiar 


115 Pa. 211 [rev 2 Pa.Co. 90]. 


[a] MTlustration.—A plaintiff seek- 
ing to establish an inter vivos gift 
from deceased cannot testify that im- 
mediately after his death an unsealed 
envelope containing the subject mat- 
ter of the gift was in plaintiff's pos- 
session and that it contained an in- 
scription in the handwriting of de- 
ceased declaring, the property to be 
that of plaintiff.’ Bean v. Bean, 53 A. 
907, 71 N.H. 538. 


[b] Relationship to decedent.— 
“The witnesses testified to no matters 
occurring since the death of Jane 
Kemp. It is true, they both swore to 
their respective relationship to Jane 
Kemp. Surely, that fact did not occur 
since her death. It was an existing 
fact, and one which existed during the 
lifetime of Jane Kemp. Hence, when 
the witnesses prove a relationship 
existing after the death of Jane, they 
necessarily prove a fact existing prior 
to her death, and this is just what was 
ruled could not be done.” Adams v. 
Edwards, 8 A. 425, 115 Pa. 211, 217 
[rev 2 Pa.Co. 90]. 


22. Lawrence vy. Farwell, (N.H.) 
163 A. 115; Krepps v. Carlisle, 27 A. 
741, 157 Pa. 358; Toomey’s Estate, 24 
A. 697, 150 Pa. 535; Porter v. Nelson, 
15 A. 852, 121 Pa. 628; Stephens v. 
Cotterell, 99 Pa. 188; Rothrock v. Gal- 
laher, 91 Pa. 108; In re Lepper’s Es- 
tate, 161 A. 569, 106 Pa.Super. 123; 
Pennell v. Phillips, 53 Pa.Super. 324. 


23. Pennell v. Phillips, 20 Pa.Dist. 
843. 
{a] Distinction drawn by courts. 


—‘“‘The courts have carefully distin- 
guished between what are facts oc- 
curring after and before the death of 
a party to a note or contract. As to 
the former, it has been held that when 
the fact, existing or occurring after 
the death, is relevant, the surviving 
party may testify to it, even though it 
may inferentially tend to prove that 
the same fact existed before the death 
of the decedent. As ‘to the latter, it 
has been held that when the relevancy 
of the fact depends upon its existence 
or occurrence before the death of the 
decedent, the surviving party is in- 
competent to testify to it, even though 
it continued to exist after the death.” 
Pennell v. Phillips, 20 Pa.Dist. 843, 
844, 


, 


29 Ohio St. 85. 


25. Brown v. Parker, 108 So. 492, 
493, 143 Miss. 291; Hutchinson v. Gas- 
ton, 91 So. 193, 128 Miss. 487; Gibson 
Vy." .blerrin, T8n So. 946, 178 — Mise 1: 
Graham v. Taylor, 78 So. 706, 117 
Miss. 736; Baldridge v. Stribling, 57 
So. 658, 101 Miss. 666; Duncan vy. 
Gerdine, 59 Miss. 550; Rothschild v. 
Hatch, 54 Miss. 554; Rushing v. Rush- 
ing, 52 Miss. 329. 


“The statute [Code (1906) § 1917, 
which provides, ‘A person shall not 
testify as a witness to establish his 
own claim or defense against the es- 
tate of a deceased person which orig= 
inated during the life-time of such de- 
ceased person.’] does not render the 
witness seeking to establish his own 
claim.against the estate of a deceased 
person incompetent alone to give tes- 
timony as to conversations, contracts, 
and other transactions had with the 
deceased person. The witness is in- 
competent under the statute not only 
as to those matters but as to any and 
all facts, circumstances, and transac- 
tions occurring during the lifetime of 
the deceased having a tendency to es- 
tablish the claim of the witness 
against the estate of such deceased 
person, whether such facts, cireum- 
stances, and transactions took place 
with, or in the presence of, the dece- 
dent or not.’’ Brown v. Parker, supra. 


26. Steen v. Kirkpatrick, 36 So. 
140, 84 Miss. 68; Covington v. Frank, 
27 So. 1000, 77 Miss. 606. 


[a] Heirs and surviving spouses 
may prove their claims. against the 
estate of decedent as they do not 
originate during his lifetime but 
rather upon his death. Covington v. 
Frank, 27 So. 1000, 77 Miss. 606. 


27. Testimony of conversation to 
lay foundation for opinion as to dece- 
dent’s mental capacity see infra § 416. 


28. In re Berdell’s Estate, 173 N. 
W. 665, 143 Minn. 328; In re Hulett’s 
Estate, 69 N.W. 31, 66 Minn. 327, 61 
Am.S.R. 419, 34 L.R.A. 384; Chadwick 
v. Cornish, 1 N.W. 55, 26 Minn. 28. 


[a] Construction questioned.—‘If 
it was a question of first impressions, 
it might admit of discussion whether 
the statute ought not to be construed 
in accordance with the views of the 
late Chief Justice Gilfillan, so as to in- 


facts of the present case illustrate the 
fact that admissions by act may often 
be as much within the mischief aimed 
at as admissions by spoken words. 
But, as the narrower construction 
placed upon the statute has been ad- 
hered to and followed for nearly 18 
years, during which the legislature 
has not seen fit to amend the law, it 
is now too late for us to reconsider 
the question.” In re Hulett’s Estate, 
69 N.W. 31, 838, 66 Minn. 327, 61 Am. 
S.R. 419, 34 L.R.A. 384. 


[b] Admissions or conversations 
held within statute generally.—Foster 
v. Hart, 29 Ill.App. 260. 


[te] ‘Oral admission of deceased 
wife of plaintiff as to meretricious re- 
lations with defendant held within 
statute. Conrad v. Peloquin, 226 N. 
W. 195, 177 Minn. 577. 


29. Lueth v. Goodknecht, 177 N.E. 
690, 345 Ill. 197, 79 A.L.R. 780; Weig- 
and v. Rutschke, 97 N.E. 641, 253 Ill. 
260; Helbig v. Citizens’ Ins. Co., 84 
N.E. 897, 234 Ill. 251 [aff 138 Ill.App. 
115]; Scarlett v. National Live Stock 
Ins. Co., 202 Ill.App. 450; Order of 
Columbian Knights v. Matzel, 184 Ill. 
App. 15; Zeigler v. Clinton Mutual 
County Fire Ins. Co., 84 Ill.App. 442; 
In re Miller’s Estate, 230 N.W. 275, 
180 Minn. 70; Krost v. Moyer, 207 N. 
W. 311, 166 Minn. 153; Wheeler v. Mc- 
Keon, 162 N.W. 1070, 137 Minn. 92; 
Veum v. Sheeran, 104 N.W. 135, 95 
Minn. 3815; Merhoff v. Merhoff, 87 N. 
W. 781, 84 Minn. 263; In re Hulett’s 
Estate, 69 N.W. 31, 66 Minn. 327, 61 
Am.S.R. 419, 34 L.R.A. 384; Parker 
v. Maxwell, 53 N.W. 754, 51 Minn. 523; 
Hall v. Northwestern Endowment, 
etc., Assoc., 49 N.W. 524, 47 Minn. 85; 
In re Brown, 35 N.W. 726, 38 Minn. 
112; Chadwick v. Cornish, 1 N.W. 55, 
26 Minn. 28. 

[a] Delivery of deed.—Where the 
statute excludes only testimony as to 
statements or conservations of de- 
ceased, an interested person may tes- 
tify as to the delivery of a deed by 
deceased. Weigand y. Rutschke, 97 N. 
B. 641, 253 Ill. 260. 


Testimony as to decedent’s mental 
capacity see infra § 416. 


sO. In re Hulett’s Estate, 69 N.W. 
31, 66 Minn. 327, 61 Am.S.R. 419, 34 
L.R.A. 384; Chadwick v. Cornish, 1 
N.W. 55, 26 Minn. 28. 
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courts usually will not allow the statutory prohibition 
to be avoided by indirection,*! and henee, it has been 
applied to prevent testimony that a deceased person 
did not make certain specified statements as well as 
to testimony that he did make such statements,?* 
and to preclude the witness from testifying as to the 
knowledge, understanding, inference, or conclusion 
he has obtained or reached from conversations with 
a deceased party,** or testifying to the legal effect 
and substance of the words spoken by decedent with- 
out detailing the conversation itself.*+ 
a conversation or admission of a deceased person may 
be incompetent under such a statute, although it 
would otherwise be admissible under a judicially es- 
tablished exception to the hearsay rule,?® but it has 
been held that family tradition and declarations of 
a decedent as to facts of family history, long received 


31. Waggoner v. Gummerum, 231 
N.W. 10, 180 Minn. 391; Morrow v. 
Porter, 202 N.W. 53, 161 Minn. 396; 
Theodore Wetmore & Co. v. Thurman, 
141 N.W. 481, 121 Minn. 352. 


Indirect testimony generally see 
infra § 472. 


2. Waggoner v. Gummerum, 231 
N.W. 10, 180 Minn. 391; Redding v. 
Godwin, 46 N.W. 568, 44 Minn. 355. 


[a] Statute applied in an action 
for the death of a guest killed in an 
automobile accident to exclude testi- 
mony by defendant that the deceased 
guest made no complaint or protest 
concerning the manner in which the 
car was driven. Waggoner v. Gum- 
merum, 231 N.W. 10, 180 Minn. 391. 


33. Quarfot v. Security Nat. Bank 
& Trust Co., 249 N.W. 668, 189 Minn. 
451; Theodore Wetmore & Co. Vv. 
Thurman, 141 N.W. 481, 121 Minn. 352; 
Madson v. Madson, 71 N.W. 824, 69 
Minn. 37. 


34. Henry v. Tiffany, 5 Ill.App. 548. 


35. Dougherty v. Garrick, 239 N.W. 
153, 154, 184 Minn. 436, 77 A.L.R. 1286. 


“By force of the statute, evidence 
relative to conversations with, or ad- 
missions of, a person since deceased, 
by a person interested in the outcome 
of the action, is not rendered admis- 
sible by the fact that it is a part of 
the res geste, or on the ground that 
it is not hearsay. If it were other- 
wise, the statute would have such lim- 
ited application as to be of little or no 
practical effect. Take the numerous 
cases where actions are brought upon, 
or to enforce, an oral contract made 
by a person since deceased, the con- 
versations or statements of the de- 
ceased are what make the contract; 
the very thing upon which the action 
is founded. Such conversations or 
statements are part of the res gestz 
and are excepted from the hearsay 
rule on that ground, but cannot be 
testified to by a person interested in 
the outcome of the action, because the 
statute makes such a witness incom- 
petent to so testify. The distinction 
between the statute and the hearsay 
rules is not clearly shown in some of 
our decisions.” Dougherty v. Garrick, 
supra. 


[a] Statements part of res geste. 
—An oral statement or declaration of 
a person, since deceased, as to the 
cause of an accident wherein he was 
fatally injured is a conversation or 
admission within the meaning of the 


statute. Dougherty v. Garrick, 239 
N.W. 158, 184 Minn. 436, 77 A.L.R. 
1286. See Dempsey v. Dempsey, 112 


P. 755, 61 Wash. 632 (reaching a simi- 
lar conclusion under a statute render- 
ing a witness incompetent as to any 


WITNESSES 


Evidence of 


[§§ 894-895 


almost from necessity to prove facts of pedigree and 
the like, do not constitute a “conversation” or “ad- 
mission” within the meaning of such a statute, and an 
interested party may testify as to them.*® 
ness may testify to conversations with a deceased 
person if they relate to matters not in issue and are 
given merely to show the witness’ intent in a trans- 
action with another living person.°* 


The wit- 


[§ 395] ee. Statutes Relating to Matters Equally 
within Knowledge of Decedent.*® 
providing, a party opposing the heir, assignee, devi- 
see, legatee, or personal representative of a deceased 
person is incompetent as to matters which, if true, 
must have been equally within the knowledge of de- 
ceased,*® such as matters relating to decedent’s em- 
ployment,*°® or acts or conversations Sieg statements 


Under statutes so 


transactions with, or statements to, N.W. 954, 139 Mich. 365; Carr v. Carr, 


him by, deceased). 


36. Geisler v. Geisler, 200 N.W. 742, 
160 Minn. 463. 


87. State Bank of Winsted v. 
Strandberg, 180 N.W. 1006, 148 Minn. 
108. 


33. 
of decedent as 
§ 398. 

Requirement of equal knowledge 
under exception allowing testimony 
where justice requires see infra § 401. 


39. Hartle v. Keefer’s Estate, 244 
N.W. 443, 260 Mich. 188; Shippee v. 
Shippee’s Hstate, 237 N.W. 37, 255 
Mich. 385; Schempf v. New Era Life 
ASS Nias 234a1 NAWe slide sabe, . vbreh 
L235. Morse: vi. .Port.’ Huron’ \& ~ DD. 
Remo; cea, UNSW am 9s cole Mile hn 
309; Miner v. Scholton, 231 N.W. 
120, 250 Mich. 645; Wiler v. Tiffany, 
228 N.W. 698, 249 Mich. 269; U. S. 
Trust Co, v.° Tuchowska,, 227 New. 
539, 249 Mich. 16; Burns v. Kieley’s 
Estate, 219 N.W. 7438, 242 Mich. 668; 
Detroit Life Ins. Co. v. Linsenmier, 
217 N.W. 919, 241 Mich. 608; Ander- 
son v. Engard, 210 N.W. 237, 236 Mich. 
221; In re Gottman’s Estate, 209 N. 
W. 816, 235 Mich. 613; Ingram v. 
Grutsch, 209 N.W. 924, 235 Mich. 579; 
Detroit Trust Co. v. Baker, 203 N.W. 
154, 204) N.Wal? 78, 0230" (Michie 5 1s 
Kaufman v. Kaufman’s Bstate, 202 N. 
W. 929, 230 Mich. 388; Berner v. 
Brown, 198 N.W. 204, 226 Mich. 444; 
Newton v. Freeman, 182 N.W. 25, 213 
Mich. 6783; Bland v. Bland, 180 N.W. 
445, 212 Mich. 549; In re McLaugh- 
lin’s Estate, 167 N.W. 856, 202 Mich. 
121; Davis v. Bogardus, 167 N.W. 889, 
201 Mich. 244; Brown v. Gray, 165 N. 
W. 624, 199 Mich. 359; Luce v. Luce, 
163 N.W. 904, 197 Mich. 465; Maginn 
v. Cashin, 162 N.W. 1009, 196 Mich. 
221; Guntzviller v. Gitre, 162 N.W. 
290, 195 Mich. 695; Pomeroy v. Ever- 
ett, 161 N.W. 902, 195 Mich. 147; Mc- 
Daniels v. Crosby, 158 N.W. 112, 192 
Mich. 18; Parmalee v. Wigent’s Es- 
tate,. 155° N.W. b77,2189 Mich .2507; 
Helmer v. Van Wormer, 153 N.W. 1, 
187 Mich. 1; Van Sciever v. King, 
142 N.W. 1069, 176 Mich. 605; In re 
Rohrig, 142 N.W. 561, 176 Mich. 407; 
Caldwell v. Goodenough, 135 N.W. 
1057, 170 Mich. 114; Abbott v. Jones, 
130 N.W. 315, 164 Mich 598; Shepard 
v. Shepard, 129 N.W. 201, 164 Mich. 
188; Brown v. Brown, 128 N.W. 196, 
163 Mich. 341; In re Reidy’s Hstate, 
127 N.W. 254, 162 Mich. 154; Beadle 
v. Anderson, 123 N.W. 8, 158 Mich. 
483; Goebel v. Look, 116 N.W. 1078, 
153 Mich. 204; Rix v. Smith, 108 N.W. 
691, 145 Mich. 203; Detroit United 
Ry. v. Smith, 107 N.W..922, 144 Mich. 
235; Finn v. Sowders, 103 N.W. 177, 
139 Mich. 623; Wilcox v. Wilcox, 102 


Matters not within knowledge 
transaction see infra 


101 N.W. 550, 1388 Mich. 396; Peirson 
v. McNeal, 100 N.W. 458, 137 Mich. 
158; Miller v. Shumway, 98 N.W. 385, 
135 Mich. 654; Gardiner v. Gardiner, 
95 N.W. 973, 134 Mich. 90; Sparling v. 
Smeltzer, 95 N.W. 571, 183 Mich. 454; 
Blodgett v. Vogel, 90 N.W. 277, 130 
Mich. 479; Shouldice v. McLeod, 90 
N.W. 288, 130 Mich. 444; Wallace v. 
Fraternal Mystic Circle, 86 N.W. 853, 
127 Mich. 387; O’Neil v. Greenwood, 
64 N.W. 511, 106 Mich. 572; Knight v. 
Hartman, 52 N.W. 1044, 93 Mich. 69; 
Stackable v. Stackable’s Hstate, 32 N. 
W. 808, 65 Mich. 515; Rayburn v.' 
Mason Lumber Co., 23 N.W. 811, 57 
Mich. 273; Harmon v. Dart, 37 Mich. 
53; Hart v. Carpenter, 36 Mich. 402; 
Schratz v. Schratz, 85 Mich. 485; 
Chambers v. Hill, 34 Mich. 523; Robi- 
son v. Gull, 173 PB. 905, 52) Uittah 323); 
In re Miller’s Estate, 88 P. 338, 31 
Utah 415; Hennefer v. Hays, 47 P. 
90, 14 Utah 324; In re Atwood, 45 P. 
1036, 14 Utah 1, 60 Am.S.R. 878. 


{a] Object and purpose of statute. 
—‘‘When the statute excludes the tes- 
timony of a survivor concerning mat- 
ters which must have been equally 
within the knowledge of the deceased, 
I understand it to refer to all matters 
so far as they were transacted be- 
tween the parties personally, and 
concerning which the knowledge on 
both sides was derived, not from in- 
formation of agents or others, but 
from direct participation, perception 
or action. The object of the law was 
to prevent one party from having an 
opportunity, after another’s death, to 
give evidence which, if living, it 
would have been in his power to ex- 
plain or contradict, in case it should 
be untrue. And nothing whatever 
that took place at any personal inter- 
view, or by the personal act or inter- 
vention, or with the actual knowledge 
of the deceased, can be shown by the 


survivor.” Kimball v. Kimball, 16 
Mich: 217, 221: 
40. Morse y. Port Huron & D. R. 


Co., 282 N.W. 369, 251 Mich. 309; Rowe 
v. Leonard Warehouses, 173 N.W. 187, | 
206 Mich. 493; Zoladtz v. Detroit Au- 
to Specialty Co., 172 N.W. 549, 206 
Mich. 349; Hanna v. Michigan Steel 
Ee Eee Co., 170 N.W. 6, 204 Mich. 


[a] Tlustration.—The — testimony 
of the manager of a defendant corpo- 
ration sued for injuries to a deceased 
employee as to the engployend duties, 
hours of labor, and instructions re- 
ceived by him from the manager is 
properly excluded as being equally 
within the knowledge of decedent. 
Morse vy. Port Huron & D. R. Co., 232 
N.W. 369, 251 Mich. 309. 

41. Wiler v. Tiffany, 228 N.W. 698, 
249 Mich. 269; Moss vy. Van Wagnen, 


>or later cases, developments and changes in the law see Annotations, same title and section number, 
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to,*2 or aecidents*® or transactions** with, dece- 
dent, although they occurred in the presence of third 
persons who are competent to testify with respect to 
A statute of this nature has been held 
not to apply to prevent testimony of a party as to a 
conversation of which deceased had knowledge, but 
in which he in no way participated and which was 
not within the exclusive knowledge of the witness 
and decedent,*® nor to preclude a party from testi- 
fying as to matters equally within the knowledge of 
a surviving adverse party, who is acting in his own 
right, as well as within the knowledge of the witness 
and decedent,*? or as to the correctness of a copy of 
a written document which the representatives of de- 
cedent have the means of proving by independent 
The statutory bar does not apply un- 


the same.*® 


evidence.*8 


228 N.W. 696, 249 Mich. 218; Minne- 
sota Loan & Trust Co., of Minneapo- 
lis, Minn., v. Cole, 214 N.W. 135, 239 
Mich. 290; Loomis v. Loomis, 144 N. 
W. 552, 178 Mich. 221; Beadle v. An- 
derson, 123 N.W. 8, 158 Mich. 483; Rix 
v. Smith, 108 N.W. 691, 145 Mich. 203; 
In re Lambie’s Estate, 56 N.W. 223, 
97 Mich. 49; Taylor v. Bunker, 36 N. 
W. 66, 68 Mich. 258; Pendill v. Neu- 
berger, 31 N.W. 177, 64 Mich. 220, 35 
N.W. 249, 67 Mich. 562; Rayburn v. 
Mason Lumber Co., 23 N.W. 811, 57 
oe 273; Chambers v. Hill, 34 Mich. 
2a . 


42. Johnson v. Charles’ Estate, 187 
N.W. 336, 217 Mich. 691; Beadle v. 
Anderson, 123 N.W. 8, 158 Mich. 483. 


43. Miner v. Scholton, 231 N.W. 
120, 250 Mich. 645; Noonan y. Volek, 
224 N.W. 657, 246 Mich. 377. 


[a] Difficult application in tort ac- 
tions.—"‘Defendant, as a witness in 
his own behalf, could not testify to 
any matter connected with the acci- 
dent; which, if true, was equally with- 
in the knowledge of the deceased. 
- While such is the rule, its ap- 
plication, in tort actions, is fraught 
with difficulty in determining what 
knowledge the deceased had of a par- 
ticular event, for the bar is not up 
until it affirmatively appears that 
the fact, if true, was known to the 
deceased.”” Noonan vy. Volek, 224 N. 
W. 657, 658, 246 Mich. 377. 


[b] Collision with car decedent 
was driving cannot be testified to by 
plaintiff. Miner v. Scholton, 231 N. 
W. 120, 250 Mich. 645. 


44. U.S. Trust Co. v. Tuchowska, 
227 N.W. 539, 249 Mich. 16; Bigelow 
v. Sheehan, 131 N.W. 78, 166 Mich. 89; 
Gardiner v. Gardiner, 95 N.W. 973, 
134 Mich. 90; Sparling v. Smeltzer, 95 
N.W. 571, 133 Mich. 454; Kimball v. 
Kimball, 16 Mich. 211. 


[a] Meaning same as transaction 
statute.—‘‘'The New York statute for- 
bids a party being examined against 
representatives of a deceased person 
‘in respect to any transactions had 
personally between the deceased per- 
son and the witness:’ Code, § 399, as 
amended in 1860. The purpose of this 
statute was the same as that of our 
own, and I think the terms employed 
mean substantially une same thing.” 
Kimball v. Kimball, 16 Mich. 211, 217. 
See Fisher v. Fisher, 247 N.W. 121, 
262 Mich. 100 (apparently requiring 
that matter be transaction with de- 
ceased within the meaning of trans- 
action statutes). 


45. Rock v. Gannon Grocery Co., 
224 N.W. 752, 246 Mich. 545; Noonan 
v. Volek, 224 N.W. 657, 246 Mich. 377; 
Taylor v. Bunker, 36 N.W. 66, 67, 68 
Mich. 258. But see Wright v. Wilson, 
17 Mich. 192 (questioning whether the 


, 


A! 


“Ripley, 


WITNESSES 


statute was intended to apply to facts 
which, in their nature, must be open 
and notorious and easy of proof from 
any source). Z 


“Counsel for plaintiff urges that the 
fact that other persons were present 
when the conversations occurred 
takes the case out of the operation 
of the statute. But this position can- 
not be granted. If others were pres- 
ent, they are competent witnesses to 
prove the conversation by. The stat- 
ute makes no exception, and does not 
allow the living party to add the 
weight of his testimony, when the de- 
ceased cannot be heard.” Taylor v. 
Bunker, supra. 


46. Fisher v. Fisher, 247 N.W. 121, 
262 Mich. 100. 


[a] Ilustration.—Plaintiff may 
testify as to a question he asked de- 
fendant and defendant’s answer 
thereto, although decedent was pres- 
ent and doubtless heard the question 
and answer. Fisher v. Fisher, 247 
N.W. 121, 262 Mich. 100. 


47. Wright v. Wilson, 17 Mich. 192. 
See Sage Land & Improvement Co. v. 
NO 2e NES 5, lta ClCIA 3 39 
(holding, under a statute providing 
that in a suit prosecuted or defended 
by a surviving partner or partners, 
the opposite party, shall not be ad- 
mitted to testify with relation to mat- 
ters which, if true, must have been 
equally within the knowledge of the 
deceased partner, and not within the 
knowledge of any one of the surviv- 
ing partners, the opposite party may 
testify as to matters which were 
equally within the knowledge of the 
living partners). : 


ha ae Moulton vy. Mason, 21 Mich. 
49. Olmsted v. Sober, 232 N.W. 


3538, 251 Mich. 688; Noonan y. Volek, 
224 N.W. 657, 246 Mich. 377. 


[a] If equality of knowledge is 
readily apparent both by reason of 
the things testified to and the claim 
of the party testifying, the testimony 
should be unconditionally excluded 
when it is first offered. Kaufman v. 
Kaufman’s Estate, 202 N.W. 929, 230 
Mich. 388. 


[b] Unconditional exclusion in 
case of doubt erroneous.—‘‘It was a 
question of fact, in this case, for de- 
termination by the jury, whether the 
horn, if sounded, was heard by or 
known to the deceased. In such case, 
the testimony should be received and 
the jury instructed not to give the 
same consideration, if found to have 
been equally within the knowledge of 
the deceased. The burden of showing 
that the fact, if true, was equally 
within the knowledge of the deceased, 
rests with the one invoking the pro- 
hibition of the statute.” Noonan vy. 
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til it affirmatively appears that the fact testified to, 
if true, was known to deceased,*® and the party is 
free to testify as to matters of which deceased had 
no knowledge,®® such as matters arising after his 
death,>' or matters within his information merely 
by virtue of hearsay.°? 
matters on which deceased had no knowledge what- 
ever,°*. for “equally,” as employed in the statute, re- 
lates not to the degree of knowledge possessed by the 
parties, but is used in the sense of “alike,” to pre- 
clude the party’s evidence where the facts to which 
he is called were known to both,** and, consequently, 
a party is prohibited from testifying to transactions 
or matters which were within the knowledge: of de- 
ceased although his own knowledge with regard to the 
matters is superior in degree, or extends to some par- 


This is limited, however, to 


Volek, 224 N.W. 657, 658, 246 Mich. 
377. 


50. Olmsted v. Sober, 232 N.W. 353, 
251 Mich. 688; Noonan v. Volek, 224 
N.W.. 657, 246. Mich. 377; Weiss v. 
Weiss, 189 N.W. 191, 219 Mich. 339; 
Bland v. Bland, 180 N.W. 445, 212 
Mich. 549; Linton v. Howard, 128 
N.W. 793, 163 Mich. 556; Wilcox v. 
Wilcox, 102 N.W. 954, 139 Mich. 365; 
Taylor v. Taylor’s Estate, 101 N.W. 
832, 1388 Mich. 658; Crampton v. New- 
ton’s Estate, 93 N.W. 250, 132 Mich. 
149; Moore v. Machen, 82 N.W. 892, 
124 Mich. 216; Pillard v. Dunn, 66 N. 
W. 45, 108 Mich. 301; Ripley v. Selig- 
man, 50 N.W. 1438, 88 Mich. 177 [foll 
Draper v. Brown, 117 N.W. 2138, 153 
Mich. 120]; Jackson v. Cole, 45 N.W. 
826, 81 Mich. 440; Seligman v. Ten 
Eyck’s Estate, 13 N.W. 377, 49 Mich. 
104; Jones v. Beeson, 36 Mich. 214; 
Wheeler v. Arnold, 30 Mich. 304; 
Moulton v. Mason, 21 “Mich. 364. 


51. Weiss v. Weiss, 189 N.W. 191, 
219 Mich. 339; Tolsma v. Tolsma’s Es- 
tate, 149 N.W. 1050, 183 Mich. 314; 
Linton v. Howard, 128 N.W. 793, 163 
Mich. 556. 


52. Ripley v. Seligman, 50 N.W. 
143, 88 Mich. 177; Ward v. Ward, 387 
Mich. 253; Wheeler v. Arnold, 30 
Mich. 304. 


la] Knowledge and hearsay to be 
distinguished.—‘“‘In applying this 
statute, care should be observed in 
distinguishing between matters 
equally within the knowledge of the 
deceased and matters within his in- 
formation; that is, to distinguish 
what is knowledge and what is hear- 
say.” Ripley v. Seligman, 50 N.W. 
143, 146, 88 Mich. 177. 


[b] Dealings with agent in ab- 
sence of deceased can be testified to 
although the agent reported the same 
to deceased. Ward v. Ward, 37 Mich. 


253. 


Neh: Kimball v. Kimball, 16 Mich. 


54. Kimball v. Kimball, supra. 


[a] Reasons for construction.— 
“His testimony was not confined to 
those matters of which the deceased 
was ignorant, but it covered the whole 
case, under an assumption of superior 
knowledge as to time and value. If 
this is a correct construction of the 
statute, I do not perceive in it that 
protection to estates against the 
knavery and perjury of dishonest 
claimants which it was designed to 
afford; for the witness, in order to 
render his testimony competent, has 
only to assume that, in some particu- 
lars, his knowledge of the transac- 
tion is more complete than that of the 
deceased, and that assumption enti- 
tles him to put his account of the 
transaction before the jury.” Kim- 
ball v. Kimball, 16 Mich. 211, 215. 
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ticulars of which deceased may not have known.5° 
A party cannot evade the statute by testifying as to 
his intent at the time he had a transaction with de- 


ceased.®® 


[§ 396] ff. Statutes Relating to Transactions or 


Communications with Decedent or 


55. Kimball v. Kimball, supra. 


56. Miller v. Shumway, 98 N.W. 
385, 135 Mich. 654. 


Testimony as to witness’ intent or 
mane condition generally see infra 
406. 


57. ,Construction limiting unquali- 
fied statute to transactions and com- 
oe creed with decedent see supra 

391. 


58. U.S.—Adams v. Hagerott, 34 F. 
(2d) 899. : 


Ala.—Russell v. McPherson, 80 So. 
392, 202 Ala. 310; Napier v. Elliott, 
44 So. 652, 152 Ala. 248; Patteson v. 
Carter, 41 So. 133, 147 Ala. 522; Hen- 
derson v. Brunson, 37 So. 549, 141 Ala. 
674; Knight vy. Coleman, 22 So. 974, 
117 Ala. 266; Wisdom v. Reeves, 18 
So. 13, 110 Ala. 418; Key v. Jones, 
52 Ala. 238; Reynolds v. Reynolds, 65 
So. 194, 10 Ala.App. 420 [cert den 
65 So. 1034, 187 Ala. 672]. 


Ark.—Williams v. Walden, 100 S.W. 
898, 82 Ark. 136. 


Del.—De Ford v. Green, 40 A. 1120, 
15 Del. 816; Denash v. Security Trust 
eS Rte Deposit Co., 89 A. 597, 10 Del. 
ays A 


Fla.—Knowles v. Boylston, 137 So. 
6, 103 Fla. 20; Munroe v. Carroll, 86 
So. 193, 80 Fla. 206; Harris v. Jack- 
sonville Bank, 1 So. 140, 22 Fla. 501, 1 
Am.S.R. 201. ¢ 


Ga.—Odum v. McArthur, 139 S.E. 
870, 165 Gc. 103; Waters v. Wells, 117 
S.E. 322, 155 Ga. 439; Hendricks v. 
Allen, 57 S.E. 224, 128 Ga. 181; Rog- 
ers v. Chambers, 37 S.H. 429, 112 Ga. 


258; Jones v. Hough, 25 S.E. 566, 98 
Ga. 492; Williams v. McDowell, 54 
Ga. 222; Farmers’ & Merchants’ Bank 


of Cleveland v. Miller, 141 S.E. 419, 
37 Ga.App. 668; Arnold v. Booth, 100 
S.E. 779, 24 Ga.App. 416; Metropoli- 
tan Life Ins. Co. vy. Thompson, 98 S.E. 
399,,23 Ga.App. 421; Campball v. 
Walker, 92 S.E. 545, 20 Ga.App. 88. 


Ky.—Ferguson vy. Billups, 50 S.W. 
(2d) 35, 244 Ky. 85; Roberts v. Rob- 
Ents, .24, Si VW. (20)' 554, 2325 Ky. 7139's 
Reid v. Reid, 20 S.W.(2d) 1015, 230 
Ky. 835; Metropolitan Life Ins. Co. 
v. Cleveland’s Adm’r, 11 S.W.(2d) 434, 
226 Ky. 621; Eversolé v. Chandler, 
289 S.W. 215, 217 Ky. 148; Common- 
wealth vy. Middleton, 266 S.W. 87, 205 
Ky. 570; Begley v. Erasmie, 265 S.W. 
833, 205 Ky. 240 [error dism 47 S.Ct. 
SAL ako Ween Ooos Cleve Hd. 825]; 
Souther y. Belleau, 262 S.W. 619, 203 
Ky. 508, 36 A.L.R. 956; Edwards v. 
Livesay, 261 S.W. 839, 203 Ky. 53; 
Robinson v. Eastern Gulf Oil Co., 244 
S.W. 914, 196 Ky. 385; Million v. John- 
son, 242 S.W. 14, 195 Ky. 233; Pope 
Mining Co. v. Brown, 240 S.W. 755, 
194 Ky. 714; Tinsley v. Tinsley, 235 
S.W. 730, 193 Ky. 324; Tolly v. Cham- 
pion, 229 S.W. 90, 191 Ky. 114; Bai- 
ley’s Adm’r v. Hampton Grocery Co., 
224 S.W. 1067, 189 Ky. 261; Hayes v. 
Watson’s Wx’x, 219 S.W. 806, 187 Ky. 
552; Wilson v. McCullough Bros., 216 
S.W. 74, 185 Ky. 722; Charles: v. 
Thacker, 181 S.W. 611, 167 Ky. 835; 
Saylor v. Saylor, 152 S.W. 763, 151 Ky. 
694; Cincinnati, N. O. & T. P. Ry. Co. 
v. Martin, 142 S.W. 410, 146 Ky. 260; 
Bartley v. Knott, 130 S.W. 1096, 140 
Ky. 288; Arthur v. Humble, 130 S.W. 
958, 140 Ky. 56; Wall v. Dimmet, 117 
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(aa) In General. Under statutes to that effect, par- 
ties or interested persons are incompetent as to all 
matters which fall within the description or category 


of a transaction, communication, statement, or con- 


Incompetent®?— 


Siw. 299)” 13820 Ky. @747= Skinners vy. 
Creasy, 116 S.W. 753; Noel v. Fitz- 
patrick, 100 S.W. 321, 124 Ky. 787, 30 
Ky.L. 1011; Crafton v. Inge, 98 S.W. 
325, 124 Ky. 89, 30 Ky.L. 313; Clark v. 
Clark, 91 S.W. 284, 122 Ky. 145, 28 Ky. 
L. 1069; Mullins v. Mullins, 87 S.W. 
764, 120 Ky. 6438, 27 Ky.L. 1048; Unit- 
ed Loan, etc., Bank v. Bitzer, 78 S.W. 
PSO, ae ICY. 443 25 Kyi hose, 
George T. Stagg Co. v. E. H. Taylor, 
Jr. & Sons, 68 S.W. 862, 113 Ky. 709, 
24 Ky.L. 495; Adams v. Illinois L. Ins. 
Co; PLO SHW. (TLS el Kye, 04s: 
Moore v. Moore, 98 S.W. 1027, 30 Ky. 
L. 383; Gaar, Scott & Co. v. Reesor, 
SL SW 28K ys he 1308s Cooksey. 
Landrum, 82 S.W. 585, 26 Ky.L. 813; 
Turner’s Trustee v. Washburn, 80 8S. 
W. 460, 25 Ky.L. 2198; Carpenter vy. 
Carpenter, 66 S.W. 814, 23 Ky.L. 2180; 
Pope v. Pope, 55 S.W. 194, 21 Ky.L. 
1376; Schaurer vy. Schaurer, 48 S.W. 
1087, 20 Ky.L. 1153; Allensworth v. 
Lowdermilk, 35 S.W. 1030, 18 Ky.L. 
252; Burns v. Ross.80<S.W. 641, 17 
Ky.L. 181. 


Md.—Farmer v. Farmer, 111 A. 464, 
137 Md. 69; Lanahan v. Cockey, 71 A. 
314, 108 Md. 620. 


Neb.—Rakes v. Brown, 51 N.W. 848, 
34 Neb. 304. 


N.J.—Van Wagenen vy. Bonnot, 70 
A. 143, 74 N.J.Eq. 8438, 18 L.R.A.N.S. 
400 [rev 65 A. 239, 72 N.J.Hq. 143]; 
Ten Broeck y. Jackson, 69 A. 488, 71 
N.J.Eq. 582 [aff 69 A. 490, 73.N.J.Eq. 


734]; Mills v. Hendershot, 62 A. 542, 
70 N.J.Eq. 258; Lodge v. Hulings, 53 
A. 564, 64 N.J.Eq. 761; MRusling’s 


Adm’r v. Bray, 38 N.J.Eq. 398. 


N.C.—State ex rel. D. Bryant & Bro. 
v. Morris, 69 N.C. 444; Gilmer v. Mc=® 
Nairy, 69 N.C. 335. 


N.D.—Truman v. Dakota Trust Co., 
151 N.W. 219, 29 N.D. 456; Regan v. 
Jones, 105 N.W. 613, 14 N.D. 591. 


S.C.—Witsell v. Nettles, 126 S.E. 
429, 131 S.C. 140; Powers v. Rawles, 
12 VSIH 785-1 LOSiCk1 342 / Dicks Ww. 
Cassels, '84 -S.E. 878, 100 S.C.» 341; 
Hurst v. J. D. Craig Furniture Co., 78 
S.E. 960, 95 S.C. 221; Stelts v. Martin, 
72 S.H. 550, 90 S.C. 14;° Merck v. 
Merck, 71 S.B. 969, 89 S.C. 347, Ann. 
Cas.19138A 937; McCandless v. Mobley, 
Ogi Sen SOs a Simor Orie o Ost ah CLar Kanye 
Home Fund L. Ins. Co., 61 S.E. 80, 79 
S.C. 494; Rhodes v. Southern R. Co., 
47 S.E. 689, 68 S.C. 494. 


S.D.—In re Olson’s Estate, 234 N. 
W. 619, 57 S.D. 639; Kraft v. Security 
State Bank of Winner, 223 N.W. 208, 
54 §.D. 325; Jones v. Subera, 126 N. 
W. 253, 25 S.D. 223; Davis v. Davis, 
124 N.W. 715, 24 S.D. 474; Stark- 
Wettees v. Bell, 80 N.W. 183, 12 S.D. 


Tenn.—Montague v. Thomason, 18 
S.W. 264, 91 Tenn. 168; Royston v. 
McCulley, (Ch.A.) 59 S.W. 725. 


Tex.—Rascoe v. Walker-Smith Co., 
86 S.W. 728, 98 Tex. 565; Dunn v. 
Vinyard, (Commn.App.) 251 S.W. 1043 
Imod (Civ.App.) 234 S.W. 99]; Kin- 
del v. Kindel, (Civ.App.) 57 S.W.(2d) 
223; Stewart v. Poinbceuf, (Civ.App.) 
270 S.W. 885; McCoy’s Estate vy. 
Brown, (Civ.App.) 268 S.W. 241; 
Compton y. Skeeters, (Civ.App.) 250 
S.W. 201; Lovenskoild v. Casas, (Civ. 
App.) 196 S.W. 629; Lester v. Hut- 


versation®® or a personal transaction or communica- 
tion,>® with or of decedent or an incompetent. How- 


son, (Civ.App.) 184 S.W. 268; Lenge- 
let v. Piper, (Civ.App.) 133 S.W. 480; 
Ivy v. Ivy, (Civ.App.) 128 S.W. 682; 
Davis v. Davis, 98 S.W. 198, 44 Tex. 
Civ.App. 238; Gillaspie v. Murray, 66 
S.W. 252, 27. Tex.Civ.App. 580; Gar- 
rett v. Garrett, (Civ.App.) 47 S.W. 76; 
Coffin y. Loomis, (Civ.App.) 41 S.W. 
511; Hamilton v. Starr, (Civ.App.) 27 
S.W. 587; Eastham v. Randolph, 3 
Tex.A.Civ.Cas. § 118. 


Utah.—Mawson y. .Gray, 6 P.(2d) 
157, 78 Utah 542; In re Miller’s Es- 
tate, 88 P. 338, 31 Utah 415. 


Va.—Clarke v. Clarke, 99 S.E. 664, 
125 Va. 68. 


Wash.—Blouen vy. Quimpere Can- 
ning Co., 247 P. 940, 189 Wash. 4386; 
Conner v. Hodgdon, 207 P. 675, 120 
Wash. 426; Brucker v. De Hart, 180 
P. 397, 106 Wash. 386; Nicholson v. 
Kilbury, 141 P. 1043, 80 Wash. 500; 
Moylan v. Moylan, 95 P. 271, 49 Wash. 
341; Bay View Brewing Co. v. Grubb, 
M12 Boos Olay aSaoee 


59. Iowa.—Butters v. Butters, 177 
N.W. 471; Bush v. Modern Woodmen 
of America, 152 N.W. 31, 162 N.W. 59, 
182 Iowa 515; In re Brown’s Willi, 
120 N.W. 667, 143 Iowa 649; Tebbs v. 
Jarvis, 116 N.W. 708, 139 Iowa 428; 
Beechley v. Beechley, 108 N.W. 762, 
134 Iowa 175, 9 L.R-A.N.S. 955, 120 
Am.S.R. 412, 13 Ann.Cas. 101; Grimes 
v. Ellyson, 105 N.W. 418, 130 Iowa 286; 


Garretson v. Kinkead, 92 N.W. 55, 
118 Iowa 383; Stolenburg v. Diercks, 
90 N.W. 525, 117 lowa 25; Frick v. 


Kabaker, 90 N.W. 498, 116 Iowa 494; 
Benton County Sav. Bank v. Strand, 
76 N.W. 1001, 106 Iowa 606; In re 
Brown’s Estate, 60 N.W. 659, 92 Iowa 
379; Blake v. Rourke, 38 N:W. 392, 
74 Iowa 519; Willeox v. Jackson, 1 N. 
W. 5138, 51 Iowa 208. 


Kan.—Wilson v. Colborn, 188 P. 430, 
106 Kan. 440; Dennis v. Perkins, 129 
P. 165, 88 Kan. 428, 43 L.R.A.N.S. 1219; 
ae v. Knapp, 59 P. 674, 9 Kan.App. 
226. 


N.Y.—Richardson v. Emmett, 63 N. 
BH. 440, 170 N.Y. 412; Boyd v. Boyd, 
58 N.E. 118, 164 N.Y. 234; Heyne v. 
Doerfler, 26 N.E. 1044, 124 N.Y. 505; 
Nay v. Curley,.21 N.E. 698, 113 N.Y. 
575: Mills v. Davis, 21 N.E. 68, 113 
N.Y. 243, 3 L.R.A. 394; Adams v. Mor- 
rison, 20 N.B.. 829, 113 N.Y.,152;. Corn- 
ing v. Walker, 3 N.B. 290, 100 N.Y. 
547; In re Smith, 95 N.Y. 516; San- 
ford v. Ellithorp, 95 N.Y. 48 [rev 
14 Wkly.Dig. 154]; Church v. How- 
ard, 79 N.Y. 415, [rev 17. Hun+54; 
Tooley v. Bacon, 70 N.Y. 34; Brague 
v. Lord, 67 N.Y. 495, 2 Abb.N.Cas. 1 
[rev 41 N.Y.Super. 193]; Totten v. 
Phipps, 52 N.Y. 354; In re Murtha’s 
Estate, 249 N.Y.S. 537, 232 App.Div. 
285 [rev 243 N.Y.S. 225, 1386 Misc. 424, 
and rev on other grounds 182 N.E. 82, 
259 N.Y. 456]; O’Marr v. McLean, 238 
N.Y.S. 4438, 228 App.Div. 19 [rev 235 
N.Y.S. 428, 134 Misc. 143]; Beattie v. 
Garrison, 198 N.Y.S. 71, 204 App.Div. 
385 [aff 142 N.W. 289, 236 N.Y. 574]; 
Morrison v. Griffin Corners Water Co., 
179 N.Y.S.) 3338, 190° App.Div. 45; 
Strong v. Gambier, 140 N.Y.S. 410, 141 
N.Y.S. 421, 155 App.Div. 294 [aff 109 
N.E. 10938, 215 N.Y. 690]; Magdeburg 
v. Dry Dock Savings Institution, 132 
N.Y.S. 655, 147 App.Div. 652 [appeal 
dism 98 N.E. 1107, 205 N.Y. 544]; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ever, statutes of this nature leave a party or interest- 
ed person free to testify as to all other matters, 


Wernet v. Karutz, 124 N.Y.S. 1041, 
140 App.Div. 114; Hoffman yv. Condon, 
118 N.Y.S. 899; 134 App.Div. 205; 
Tillman v. Rayner, 109 N.Y.S. 443, 125 
App.Div. 309; Little v. Johnson, 102 
N.Y.S. 754, 117 App.Div. 500; Hamlin 
ve Hamlin, 7102. NoYiSi oTi, LE App. 
Div. 493 [aff 100 N.Y.S. 701, 51 Misc. 
11, and rev on other grounds 84 N.E. 
805, 192 N.Y. 64]; Matter of U.S. 
Trust Co., 102 N.Y.S. 271, 117 App.Div. 
178 [aff 81 N.Y.S. 271, 189 N.Y. 500]; 
Hall v. Wagner, 97 N.Y.S. 570, 111 
App.Div. 70; Matter of Knibbs’ Es- 
tate, 96 N.Y.S. 40, 108 App.Div. 134; 
Russell v. Hitchcock, 93 N.Y.S. 950, 
105 App.Div. 315; Matter of Smith, 
78 N.Y.S. 130, 75 App.Div. 339; Mitch- 
ell v. Hollands, 76 N.Y.S. 120, 72 App. 
Divi 2243 "Dolan; v.\ ieary,.74 Ni Y.S: 
981, 69 App.Div. 459 [aff 68 N.Y.S. 91, 
and aff 66 N.E. 1107, 174 N.Y. 540]; 
Moses v. Hatch, 56 N.Y.S. 561, 38 App. 
Div. 140: Gambee v. Gambee, 48 N. 
Y.S. 501, 24 App.Div. 446; Stillwell v. 
Boyer, 47 N.Y.S. 666, 21 App.Div. 231; 
Van Vechten v. Van Vechten, 20 N.Y. 
S. 140, 65 Hun 215; Mills vy. Mills, 8 N. 
Y.S. 811, 55 Hun 610 [aff 29 N.E. 1030, 
129 N.Y. 624]; McKenna v. Bolger, 1 
IN: Y.S;.651,. 49. Hon. 259 [Taff 22° N.B. 
1132, 241% N.Y. 651); .Sabin. v. Grand 
Ledge A. O. U. W., 43 Hun 634, 6 N.Y. 
St.. 151; Cornell v. Cornell, 12 Hun 
312; Elmore v. Jaques, 2 Hun 130, 4 
Thomps.&C. 679 [rev on other grounds 
60 N.Y. 610]; Clarke v. Smith, 46 
Barb. 30; In re Schlossman’s Adm’x, 
2A2 IN Y SpA LT, 136 Misc, 893%, In re 
Fisher’s Estate, 209 N.Y.S. 300, 124 
Mise. 836; Equitable Trust Co. of New 
Morkeve seratte) LOONEY US Loe, Uy 
Mise. 708 [aff 199 N.Y.S. 921]; Har- 
vey v. Collings, 96 N.Y.S. 638, 48 Misc. 
344; Komp v. Luria, 92 N.Y.S. 569, 46 
wee. 339; Wheeler v. Kuntz, 9 N.Y. 
t. 496. 


N.C.—White v. Evans, 124 S.E. 194, 
USS" NC, 212+ Re My Sutton Cox KX: 
Wells, 94 S.B. 688, 175 N.C. 1; Linker 
Vv. uinker, 83 <Sim:.736,, L67 N.C. 651; 
In re Peterson, 48 S.E. 561, 136 N.C. 
13; Luton v. Badham, 39 S.E. 581, 129 
N.C. 7; Lyon v. Pender, 24 S.E. 744, 
118 N.C. 147; Lane v. Rogers, 18 S.E. 
27% 123.N.C...171;  Buie -v.. Scott, 12 S. 
EB. 198, 107 N.C. 181 [appr Sumner v. 
Candler, 86 N.C. 71]; Armfield v. 
Colvert, 9 S.E. 461, 103 N.C. 147. 


Okl.—Richardson v. Strother, 155 
P.7°528,°55 Ok1. 1348. 


W.Va.—Martufi v. Daniels, 129 S.E. 
709, 99 W.Va. 673; Downs v. Downs, 
108 S.E. 875, 89 W.Va. 155; - Jackson 
V. Cook, 76 S.Ei 4 4oirito wi. via! 2110) 
Poling v. Huffman, 87 S.E. 526, 48 W. 
Va. 639; Trowbridge v. Stone’s Adm’r, 
26 S.E. 363, 42 W.Va. 454; Quarrier’s 
Adm’r v. Quarrier’s Heirs, 15 S.E. 154, 
36 W.Va. 310. 


Wis.—Waters v. Markham, 235 N. 
W. 797, 204 Wis. 332; In re Lauburg’s 
SWAT PTS BIN. Ws 9255, 170, Wiss (502; 
Weissman v. Weissman, 145 N.W. 230, 
156 Wis. 26; Dohmen v. Blum’s EHs- 
tate, 119 N.W. 349, 1387 Wis. 560; 
Jackman v. Inman, 118 N.W. 189, 137 
Wis. 30, 22 L.R.A.N.S. 559; Anderson 
v. Anderson, 117 N.W. 801, 136 Wis. 
328; Hagan v. McDermott, 115 N.W. 
138, 134 Wis. 490; Jackman v. Inman, 
114 N.W. 489, 134 Wis. 297; In re Lau- 
gen’s Will, 99 N.W. 437, 122 Wis. 57; 
Milwaukee Trust Co. v. Warren, 87 N. 
W. 801, 112. Wis. 505; Lehman vy. 
Sherger, 31 N.W. 733, 68 Wis. 145; 
Koenig v. Katz, 37 Wis. 153. 


[a] Verbal statements by deceas- 
ed to witness are personal communi- 
cations which cannot be testifed to. 
In re Brown’s Will, 120 N.W. 667, 143 
Iowa 649, 


WITNESSES 


60. U.S.—Pensacola State Bank v. 
Melton, 210 F. 57; Morris v. Norton, 
75 FB. 912, 21 C.C.A. 553; De Beaumont 
v. Webster, 71 F. 226; Steiner v. Ep- 
pinger, 61 F. 253, 9 C.C.A. 483. 


Ala.—Blue v. Blue, 46 So. 751, 155 
Ala. 206; Payne v. Long; 31 So. 177, 
131 Ala. 438% (Stiff. vi. Cobb, 28 /So. 
402), 26, Ala. §38i, So Am.SeRe wes) 
Morrisette v. Wood, 26 So. 307, 123 
Ala. 384, 82 Am.S.R. 127; Gamble v. 
Whitehead, 11 So. 293, 94 Ala. 335; 
Davis v. Tarver, 65 Ala. 98; Alabama 
Gola L. Ins. Co. v. Sledge, 62 Ala. 
566; Conoly v. Gayle, 61 Ala. 116: 
Tisdale v. Maxwell, 58 Ala. 40; Huck- 
abee v. Nelson, 54 Ala. 12. 


Ark.—Webster v. Telle, 6 S.W.(2d) 
28, 176 Ark. 1149; Sewell v. Umsted, 
278 S.W. 386, 169 Ark. 1102; Spivey 
v. Pugh, 215 S.W. 739, 140 Ark. 296; 
Free v. Maxwell, 212 S.W. 325, 138 
Ark. 489; Chipman v. Perdue, 205 S. 
W. 892, 135 Ark. 559; Lasker-Morris 
Bank & Trust Co. v. Gans, 200 S.W. 
1029, 132 Ark. 402; Strayhorn v. Mc- 
Call, 95 S.W. 455, 78 Ark. 209, 8 Ann. 
Cas. 377; Giles v. Wright, 26 Ark. 476. 


Del.—Krause v. Emmons, 97 A, 238, 
29 Del. 104; Schagrin v. Schagrin, 92 
A. 862, 28 Del. 318; Nardi v. Standard 
une & Stone Co., 84 A. 124, 26 Del. 

9. 


ST Wpi agit tos ib v. Trail, 19. App.D.C. 


Fla.—Belote v. O’Brian’s Adm’r, 20 
Fla. 126. 


Ga.—Holmes v. Maddox, 165 S.E. 
92, 175 Ga. 365; Parker v. Pender, 163 
S.E. 506, 174 Ga. 579; Odum v. Mc- 
Arthur, 139° S‘\E. 870, 165 Ga. 103; 
Holbrooks v. Holbrooks, 116 S.E. 786, 
155 Ga. 363; Faircloth v. Taylor, 95 
S.BE. 689, 147 Ga. 787; Hall v. Hilley, 
(6) (Ss S66 139 Gasel 3ssyPatton uve 
Lafayette Bank, 53 S.E. 664, 124 Ga. 
965, 5 L.R.A.N.S. 592,/4 Ann.Cas. 639; 
Walker v. Neil, 45 S.E. 387, 117 Ga. 
733; Gallagher v. Kiley, 41 S.EK. 613, 
115 Ga. 420; Parker v. Salmons, 39 
S.E. 475, 113 Ga. 1167; Gomez v. John- 
son, 32 S.E. 600, 106 Ga. 513; Hard- 
man v. Nowell, 8 S.E. 188, 81 Ga. 748; 
Sheibley v. Hill, 57 Ga. 232; Sterling 
v. Arnold, 54 Ga. 690; Williams v. 
McDowell, 54 Ga. 222; Farmers’ & 
Merchants’ Bank of Cleveland v. Mil- 
ler, 141 S.E. 419, 37 Ga.App. 668; An- 
derson v. Goetzinger, 87 S.E. 835, 17 
Ga.App. 580. 


Iowa.—Warner v. Tullis, 218 N.W. 
575, 206 Iowa 680; Kern v. Kiefer, 215 
N.W. 607, 204 Iowa 490; Riggs v. 
Gish, 205 N.W. 8383, 201 Iowa 148; 
Secor v. Siver, 161 N.W. 769, 176 N.W, 
981, 188 Iowa 1126; Hayes v. Snader; 
165 N.W. 1041, 182 Iowa 443; Erwin 
v. Fillenwarth, 137 N.W. 502, 160 Iowa 
210; Scott v. O’Leary, 138 N.W. 512, 
157 Iowa 222; Wise v. Outtrim, 117 
N.W. 264, 139 Iowa 192, 130 Am.S.R. 
301; Campbell v. Collins, 110 N.W. 
435, 133 Iowa 152; Hagan v. Powers, 
72 N.W. 771, 103 Iowa 593; Martin v. 
Shannon, 60 N.W. 645, 92 Iowa 374; 
Gable v. Hainer, 49 N.W. 1024, 83 
Iowa 457; Burton v. Baldwin, 16 N.W. 
110, 61 Iowa 283; Conger v. Bean, 
12 N.W. 284, 58 Iowa 321; Miller v. 
Dayton, '10 N.W. 814, 57 Iowa 423; 
Willcox v. Jackson, 1 N.W. 512, 51 
Iowa 208; Wormley v. Hamburg, 46 
Iowa 144. 


Kan.—Lee v. Downing, 214 P. 786, 
113 Kan. 329; Gaston v. Clabaugh, 186 
P. 1023, 106 Kan. 160; Watts v. My- 
ers, 145 P. 827, 93 Kan. 824; Harper 
v.. Harper; 113.,,.P.. 300, 88. Kan. 761; 
Bryan v. Palmer, 111 P. 4438, 83. Kan. 
298, 21 Ann.Cas. 1214; McKean v. 
Massey, 9 Kan. 600; Park v. Ensign, 
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which are not transactions or communications with 
or statements of, deceased or an incompetent,®° such 


63 P. 280, 10 Kan.App. 173. 


Ky.—Dennis v. Thomson, 43 S.W. 
(2d) 18, 240 Ky. 727; Madden v. Black 
Mountain Corporation, 36 S.W.(2d) 
848, 238 Ky. 53; Ashurst v. Cooper’s 
Adm’rs, 291 S.W. 730, 218 Ky. 459; 
Bradley v. Bradley’s Adm’r, 198 S.W. 
905, 178 Ky. 239; McCoy’s Adm’r v. 
McCoy, 125 S.W. 177; Swearingen v. 
Tyler, 116 S.W. 331, 132 Ky. 458; Wil- 
liams’ Ex’r v. Chamberlain, 94 S.W. 
29, 123 Ky. 150, 29 Ky.L. 606; Chen- 
ault v. Thomas, 83 S.W. 109, 119 Ky. 
130, 26 Ky.L. 1029; Dillon v. Dillon, 
69 S.W. 1099, 24 Ky.L. 781; Kendall 
v. Hillsboro, ete., Turnpike Road, 67 
S.W. 376, 23 Ky.L. 2372. 


Md.—Russell v. Carman, 78 A. 903, 
114 Md. 25; Smith v. Humphreys, 65 
A. 57, 104 Md. 285. 


Neb.—Bosteder vy. Duling, 213 N.W. 
809, 115 Neb. 557; Larson v. Swing- 
ley, 179 N.W. 303, 105 Neb. 116; Fitch 
v. Martin, 104 N.W. 1072, 74 Neb. 
538; Harnett v. Holdrege, 103 N.W. 
277, 73 Neb. 570, 119 Am.S.R. 905 [aff 
97 N.W. 448, 5 Neb. (Unoff.) 114]; 
Riddell v. Riddell, 97 N.W. 609, 70 
Neb. 472. 


N.J.—Lodge v. Hulings, 53 A. 564, 
64 N.J.Eq. 761. 


N.Y.—Lawyer v. White, 91 N.E. 840, 
198 N.Y. 318 [rearg den 92 N.EH. 1089, 
198 N.Y. 628]; Hard v. Ashley, 23 N. 
BE. 177, 117 N.Y. 606; Lewis v. Mer- 
ritt, 98 N.Y. 206; Ham v. Van Orden, 
84 N.Y. 257 [atf 23 Hun 148]; In re 
Swiller’s Will, 199 N.Y.S. 455, 205 
App.Div. 302; McCarthy v.. Stanley, 
136 INY.S¥) 386; 151") AppsDiv.9 3583 
Goetting v. Weber, 75 N.Y.S. 890, 71 
App.Div. 503; Matter of Woodward, 
74 N.Y.S. 755, 69 App.Div. 286; Mat- 
ter of Gabriel, 60 N.Y.S. 87, 44 App. 
Div. 623 sPaff. 57 N.B, 1120); 161 sNUY. 
644]; Crawford v. Haines, 44 Hun 597; 
Franklin v. Pinkney, 25 N.Y.Super. 
429, 18 Abb.Pr. 186; Blaesi v. Blaesi, 
15° N.Y.St. 672, 14° N-Y.CivProch (216: 
Nichols v. Bennett, 15 N-Y.St.. 306; 
Poppenhusen v. Poppenhusen, 125 N. 
Y.S. 269, 68 Misc. 548 [aff 133 N.Y.S. 
887, 149 App.Div. 307]; In re McMa- 
hon’s Hstate, 180 N.Y.S. 944; Champ- 
lin v. Seeber, 56 How.Pr. 46. 


N.C.—White v. Mitchell, 144 S.B. 
526, 196) NrC.+ 893 Harris (vo Harris) 
100 S.EB.. 125; 178 N.Ci 7; In re Saun- 
ders’ Will, 98 S.E. 378; R. M. Sutton 
Co. v. Wells, 94 S.B. 688, 175 N.C. 1; 
In re Mueller’s Will, 86 S.E. 719, 170 
N.C. 28; In re Bowling’s Will, 64 S. 
BH. 368, 150 N.C. 507; Harper v. Har- 
per, 62 S.BH. 558, 148 N.C. 453; Le- 
hew v. Hewett, 50 S.E. 459, 188 N.C. 
6; McArter v. Rhea, 30 S.E. 128, 122 
N:C. 6143) “Johnson” va Rich) 23 “Ske. 
1007, 118 N.C. 268; Carey v. Carey, 
12 S.E. 1038, 108. N.C. 267; Costen v. 
McDowell, 12 S.E. 432, 107 N.C. 546; 
Marsh v. Richardson, 11 S.H. 522, 106 
N.C. 539; Armfield v. Colvert, 9 S.E. 
461, 103 N.C. 147; McCall v. Wilson, 
8 S.H. 225, 101 N.C. 598; -Doppings iv. 
Windley, 5 S.E. 14, 99 N.C. 4; Lock- 
hart v. Bell, 86 N.C. 443; Dobbins v. 
Osborne, 67 N.C. 259; Whitesides v. 
Green, 64 N.C. 307. 


S.C.—Langston v. Cothran, 58 S.E. 
956, 78 S.C. 23; Brucke v. Hubbard, 
54 S.H. 249, 74 S.C. 144; Trimmier vy. 
Thomson, 19 S.H. 291, 41 S.C. 125; 
Sullivan v. Latimer, 17 S.E. 701, 38 
S.C. 158; Brice v. Miller, 15 S.E. 272, 
35° SiGiab 8a, 


S.D.—In re Hornstra’s Estate, 226 
N.W. 740, 55 S.D. 513; Chapman v. 
Greene, 130 NW. 30;'27 S. Desi 7si (AI 
exander v. Ransom, 92 N.W. 418, 16 
S.D. 302. 
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as, independent substantive facts which do not. in- 
volve any transaction or communication with the de- 
ecdent or incompetent and of which the witness has 
of such a transaction or 
communication,®*! a transaction by a partnership, of 
which deceased and the witness are members, with 
a third person,®*? a transaction or conversation be- 
tween two third persons in the presence of the wit- 
ness and deceased,®* transactions between the wit- 
ness and a third person other than decedent or in- 
competent,°* or under some statutes, transactions or 
communications between decedent or an incompetent 
and a person other than the witness;®> but avoid- 
ance of the statute by indirection is not permitted,®® 
and negative as well as affirmative testimony is ex- 
cluded if it concerns, or tends to establish something 
respecting, a transaction with deceased.®* 
witness to say that something was done and that 
none other than decedent did it is equivalent to say- 


knowledge independently 


WITNESSES 


“transactions” 


For the 


ing that decedent did it, and is incompetent, as it 


“Sp Hepa v. Waddell, 12 Heisk. 


Tex.—Holland v. Nimitz, 232 S.W. 
298, 2990S Weel85. 11.Dex; 419 sfaft 
(Civ.App.) 217 S.W. 244]; Moores y. 
Wills, 5 S.W. 675, 69 Tex. 109; Smith 
v. Caswell, 4 S.W. 848, 67 Tex. 567; 
State Nat. Bank v. Davidson, (Civ. 
App.) 295 S.W. 311; Marshall v. Camp- 
bell, (Civ.App.) 212 S.W. 723; Wil- 
liams v. Neill, (Civ.App.) 152 S.W. 
693; Edwards v. White, (Civ. ADD 
120 S:W. 914;. “Huff 'v. Powell, 107. S. 
W. 364, 48 Tex.Civ.App. 582 Bucci: 
v. Kneezell, (Civ.App.) 91 S.W. 367; 
Tompkins v. McGinn, (Civ.App.) 85 S. 
W. 452; Walker v. Pittman, 46 S.W. 
117, 18 Tex.Civ.App. 519; Killfoil v. 
Moore, (Civ.App.) 45 S.W. 1024; Shill- 
ing v. Shilling, (Civ-App.) 35 S.W. 420. 


Wash.——Piles v. Bovee, 12 P.(2d) 
914, 168 Wash. 538; Kilbourne v. Kil- 
bourne, 287 P. 41, 156 Wash. 439; In re 
Cunningham’s Estate, 161 P. 1193, 94 
Wash. 191; O’Connor. v. Slatter, 93 P. 
1078, 48 Wash. 493; Kauffman v. Bail- 
lie, 89 P. 548, 46 Wash. 248; Ah How 
v. Furth, 43 P. 639, 13 Wash. 550. 


W.Va.—Emmons v. Hawk, 59 S.E., 


519, 62 W.Va. 526; South Branch R. 
Co. v. Long’s Adm’r, 27 §.H. 297, 43 W. 
Va. 131; Kyle v. Kyle, 25 W.Va. 376. 


- Wis.—Krantz v. Krantz, 248 N.W. 
155, 211 Wis. 249; Seligman v. Ham- 
mond, 236 N.W. 115, 205 Wis. 199; 
McComb v. McComb, 234 N.W. 707, 
204 Wis. 293; In re Carlin’s Estate, 
208 N.W. 988, 190 Wis. 133; In re 
Ryan’s Estate, 147 N.W. 993, 157 Wis. 
576, L.R.A.1917A 4438, Ann.Cas.1916D 
840; Weissman v. Weissman, 145 N. 
W. 230, 156 Wis. 26; Murphy v. Quinn, 
75 N.W. 168, 99 Wis. 466; Sucke v. 
Hutchinson, 72 N.W. 880, 97 Wis. 373; 
Sawyer v. Choate, 66 N.W. 689, 92 
Wis. 533; Pritchard v. Pritchard, 34 
N.W. 506, 69 Wis. 373; Page v. Dana- 
her, 43 Wis. 221. 

Matters occuring after death see 
infra § 430. 

61. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala. 558; Holmes v. Holmes, 
974So; 628,£2110) Alasw227%3) Warten v. 
Black, 70 So. 758, 195 Ala. 93; Borum 
v. Bell, 31 So. 454, 132 Ala. 85. 


Ga.—Holbrooks v. Holbrooks, 116 S. 
BE. 786, 155 Ga. 363; Nugent v. Wat- 
kins, 58 S.E. 888, 129. Ga. 382; Patton 
v. Lafayette Bank, 53 S.E. 664, 124 
Ga. 965, 5° L.R.A.N.S.'592, 4 Ann.Cas. 
639; Farmers’ & Merchants’ Bank of 
Cleveland v. Miller, 141 S.E. 419, 37 
Ga.App. 668; Armour Fertilizer Works 


v. Dasher, 98 S.E. 105, 23 Ga.App. 189; 
Watkins v. Stulb & Vorhauer, 98 S.E. 
94, 23 Ga.App. 181. 


Iowa.—In re Newson’s Estate, 219 
N.W. 305, 206 Iowa 514; Shetler v. 
Stewart, 107 N.WesS1OSN40 NYW. 582 
133 Iowa 320; In re Townsend’s Bs- 
tate, 97 Nw. 1108, 122 Iowa 246; 
Miller v. Dayton, 10 N.W. 814, 57 Iowa 
423; Sykes v. Bates, 26 Iowa 521. 


Kan.—Wallace v. Wallace, 165 P. 
838, 101 Kan. 32. 


Ky:-—Ashurst vy. Cooper’s Adm’rs, 
29 “SEW. 730), 2s WKeyau45 os Combsey. 
Roark, 267 (S.W. 240, 206. Ky. 454; 
Swearingen’s Executor & Trustee y. 
Tyler, 126° SIW. 331, 132 Key. 7458: 


Neb.—Fitch v. Martin, 104 N.W. 
1072, 74 Neb. 538. 


N.Y.—Hard v. Ashley, 23 N.E. 177, 
117 N.Y. 606; Palmer v. Fybush, 157 
N.Y.S. 442, 169 App.Div. 907; Ham- 
lin v. Stevens, 69 N.Y.S. 255, 59 App. 
Div. 522. Trev -66-N-Y.S. 255]; Cowan 
v. Davenport, 51 N.Y.S. 478, 30 App. 
Div. 130; Denise v. Denise, 41 Hun 9 
[aff 18 N.E. 368, 110 N.Y. 562]. 

N.C.—In re Foy’s Will, 137 S.E. 427, 
193 N.C. 494; Price Real Estate & In- 
surance Co. v. Jones, 131 S.E. 587, 191 
N.C. 176; In re Bradford’s Will, 110 
S.E. 586, 183 N.C. 4; R..-M. Sutton Co. 
v. Wells, 94 S.B. 688, 175 N.C. 1; Arm- 
tes v. Colvert, 9 S.BE.: 461, 108 N.C. 


N.D.—Bottineau First Nat. Bank v. 
Hilliboe, 114 N.W. 1085, 17 N.D. 76, 17 
Ann.Cas. 213: 


Okl.—Hutchings v. Winsor, 
1044, 92 Okl. 37. 


S.D.—Hanson v. Fiesler, 207 N.W. 
449, 49 S.D. 442. 


Tenn.—Montague v. 
S.W. 264, 91 Tenn. 168. 


Tex.—Coleman vy. Wideman, (Civ. 
App.) 8 S.W.(2d) 792 [aff (Commn. 
App.) 17 S.W.(2d) 786]; Tomlinson v. 
Noel, (Civ.App.) 223 S.W. 1028; Tomp- 
fas v. McGinn, (Civ.App.) 85 S.W. 
452. 

Wash.—Kauffman v. Baillie, 89 P. 
548, 46 Wash. 248; Marvin v. Yates, 
66 P. 131, 26 Wash. 50. 


Wis.—Schultz v. Culbertson, 103 N. 
W. 234, 125 Wis. 169. 

é2. Clark v. Fleischmann, 127 N.W. 
914, 916, 87 Neb. 609. 


“The transaction described uy the 
witness Howard was not between the 


Pil ders 


Thomason, 18 


[§ 397] (bb) Meanings of 
“Communication,” and Matters Essential for Exist- 
ence Thereof—aaa. In General. 
a statute rendering the witness incompetent as to 
and “communications” with decedent, 
the two terms are not, in general, equivalent,®® and, 
in attempting to distinguish between the two, it has 
been said that primarily a “transaction” means some- 
thing done, while a 
said by one person to another.7° 
that so much depends upon the particular facts of 
each ease, that it would be practically impossible to 
define the word “transaction” in terms sufficiently 
comprehensive so as to include al! fact ts which would 
be considered a transaction, and at the Same time ex- 
clude all facts which would ‘not be a tratisaction with- 


[§§ 396-397 


leaves nothing to inference but is direct testimony of 
the fact proposed to be proved.®® 


“Transaction” and 


As they are used in 


“communication” is something 
Tt has been said 


partners as individuals. It was not 
between John W. Clark, ‘the deceased 
person,’ and Thomas M. Howard, ‘the 
witness.’ It was a transaction be- 
tween the partnership, composed of 
both Clark and. Howard, on the one 
side, and the holder of the school land 
contract, on the other side, and was 
not, therefore, a transaction ‘between 
the deceased person and the witness.’ 
It follows that the surviving partner 
is not prevented by section 329 of the 
Code from testifying to the real na- 
ture of the purchase.” Clark v. 
Fleischmann, supra. 


63. Hall v. Hilley, 76 S. 
Ga. 138. 


64. See infra § 460. 
65. See infra § 457. ‘ 


66. <Ala.—Dismukes v. Tolson, 67 
Ala. 386. 

Ga.— Wall v. Wall, 77 S.E. 19, 139 
Ga. 270, 45 .R.ALN:-S: 583. 


Iowa.—In re Newson’s Estate, 219 
N.W. 305, 206 Iowa 514; Hart v. Hart, 
164 N.W. 849, 181 Iowa 527. 

Ky.—Darraugh v. Denny, 245 S.W. 
152, 196 Ky. 614. 

N.Y.—Boyd v. Boyd, 58 N.E. 118, 
64 N.Y. 234, 3l NeYeCiveProc, 248% 
ay v. Gurley, 21° NE 6985 113 N. Y. 
75; Little v. Johnson, 102 N.Y.S. 754, 
17 App.Div. 500, 39 N.Y.Civ.Proc. 
30; In re Brown’s Estate, 137 N.Y.S. 

78, 77 Misc. 507, 9 Mills Surr. 434, 4 
N'Y.Civ.Proe.N.S.89. 


Wash.—O’Connor v. Slatter, 
1078, 48 Wash. 493: 

Indirect testimony generally see in- 
fra § 472. 

67. lowa.—Hart v. Hart, 164 N.W. 
849, 181 Iowa 527. 


N.Y.—Boyd v. moe 58 N.E. 118, 
164 N.Y. 234, 31 N.Y.Civ.Proc. 248. 

N.C.—Angel v. Ree: 37, S:E. 479, 
VAT IN C. 4516 


N.D.—Regan v. Jones, 105 N.W. 618, 
14. N.D. 591. 


Tex.—Holland v. Nimitz, 232 S.Ww. 
298, 289 S.W. 185, 111 Tex. 419. 


Denial of transaction oF conversa- 
tion see infra § 404. 

68. Hart v. Hart, 164 NW. 849, 181 
Iowa 527. 


69. Secor v. Siver, 161 N.W. 769, 
176 N.W. 981, 188 Iowa 1126. 


70. Secor v. Siver, supra. 


E. 566, 139 


aie 


Ovo 


Ssn.e. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 397] 


in the meaning of such a statute.™4 In general, how- 
refers to an action mu- 
tually participated in by the witness and decedent,‘ 
the carrying on or through of any matter or affair,** 
or performing of some business between 
the parties,“* and embraces every variety of af- 
fairs which can form the subject of negotiations, ac- 
tions, or contracts between two persons.’° 
ing to some authority, even an oceurrence, accident, 
or personal conflict or encounter involving the wit- 
ness and decedent is regarded as a “transaction,”?® 
but there is other authority to the effect that an ac- 
cident in which the decedent and witness are involved 
A conversation between the 


ever, the term “transaction” 


or the doing 


is not a transaction.‘? 


71. Krause v. Emmons, 97 A. 238, 
247, 29 Del. 104. See also Sheldon v. 
Thornburg, 133 N.W. 1076, 1077, 1538 
Iowa 622 (‘While the word ‘transac- 
tion,’ as used in the statute, may not, 
perhaps, be open to any all-embrac- 
ing definition universally applicable 
to “all eases, it is perhaps sufficient for 
present purposes to say that anything 
said or done between the witness and 
deceased or any act or communica- 
tion in which they both had any part, 
and of which both had knowledge and 
concerning which the deceased, if liv- 
ing, could speak in corroboration or 
denial of the statements of the living 
witness, is a ‘transaction’ within the 
purpose and intent of the law, and the 
surviving witness, if disqualified by 
interest, is incompetent to testify 
concerning it against the adminis- 
trator of such deceased person’’). 


72. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 


Del.—Di Nardi v. Standard Lime & 
Stone Co., 84 A. 124, 26 Del. 369. 


Kan.—Clifton v. Meuser, 100 P. 645, 
79) Kan. G55: 

N.D.—Bottineau First Nat. Bank v. 
Hilliboe, 114 N.W. 1085, 17 N.D. 76, 17 
Ann.Cas. 213. 


S.D.—Hanson y. Fiesler, 
449, 49 S.D. 442. 


Tex.—Perdue v. Perdue, (Civ.App.) 
208 S.W. 253 [aff 217 S.W. 694, 220 S. 
Wi. 322, 110 Tex. 209]. 


207 N.W. 


Wis.—Krantz v. Krantz, 248 N.W. 
155, 211 Wis. 249; Seligman v. Orth, 
236 N.W. 115, 205 Wis. 199. 


[a] Active participation requisite. 
—‘‘We think the transaction meant in 
section 325.16 is a personal transac- 
tion with the deceased; a transaction 
in which each is an active participant, 
and that it does not prohibit the sur- 
vivor from describing an event or 
physical situation, or the movements 
or actions of a deceased person, quite 
independent and apart, and in no way 
connected with, or prompted or in- 
fluenced by reason of, the conduct of 
the party testifying. The transac- 
tion mentioned in section 325.16 means 
a mutual transaction between the de- 
ceased and the surviving party, one 
in which they both actively partici- 
pate.” Seligman v.Orth, 236 N.W. 115, 
117, 205 Wis. 199. 


73. Merck v. Merck, 71 S.E. 969, 89 
S.C. 347, Ann.Cas.1913A 937. 


74 Holliday v. McKinne, 22 Fla. 
153; Belote v. O’Brian’s Adm’r, 20 Fla. 
126; Martin v. Shannon, 60 N.W. 645, 
92 Iowa 374: Denning v. Butcher, 59 
N.W. 69, 91 Iowa 426; Kroh v. Heins, 
67 N.W. 771, 48 Neb. 691; Montague 
v. Thomason, 18 S.W. 264, 91 Tenn. 


168. 
fa] As stated by courts.—(1) “The 
word ‘transaction’ means ‘the doing 
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, 
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WITNESSES ; 


of them.78 


Aceord- 


or performing any business, the man- 
agement of an affair, the adjustment 
of a dispute between parties by mu- 
tual agreement.’” Belote v. O’Brian’'s 
Adm’r, 20 Fla. 126, 139. (2) ‘A ‘per- 
sonal transaction’ means the doing or 
performing of some business between 
the parties, or the management of any 
affair. To be a personal transaction, 
in such case, the matter testified 
about must have involved some act 
by or between two parties, or some 
act by one party for the benefit or to 
the detriment of another, and in which 
said other was in some way interest- 
ed.” Denning v. Butcher, 59 N.W. 69, 
71, 91 Iowa 426, 433. 


75. U.S.—Bright v. Virginia Wa- 
ter Co., 270 F. 410, 418. 


Fla.— Knowles v. Boylston, 137 So. 
6, 103 Fla. 20; Chapin v. Mitchell, 32 
So. 875, 44 Fla. 225; Holliday v. Mc- 
Kinne, 22 Fla. 153. 


Ky.—Kentucky Utilities Co. v. Mc- 
Carty’s Adm’r, 183 S.W. 237, 169 Ky. 
38 [mod on other grounds 186 S.W. 
150, 170 Ky. 543]; Barnett’s Adm’r 
v. Brand, 177 S.W. 461, 165 Ky. 616. 
See North American Acc. Ins. Co. v. 
Caskey’s Adm’r, 292 S.W. 297, 218 
Ky. 750 (where it was said that a 
statute rendering incompetent as to 
any verbal statement of, transaction 
with, or any act done or omitted to 
be done by, deceased was intended to 
include within its terms every phase 
of human experience). 


Neb.—Wilson v. Wilson, 120 N.W. 
147, 83 Neb. 562 [mod on other 
grounds 122 N.W. 856, 85 Neb. 167]; 
Fitch v. Martin, 104 N.W. 1072, 74 


Neb. 538; Smith v. Perry, 73 N.W. 
282, 52. Neb. 738; Kroh v. Heins, 67 
N.W. 771, 48 Neb. 691; Harte v. Reich- 


enberg, 92 N.W. 987, 3 
820. 


N.Y.—Heyne v. 


Neb. (Unoff.) 


Doerfler, 26 N.E. 


1044, 124 N.Y. 505. 

Wyo.—Stephens v. Short, 285 P. 
797, 41 Wyo. 324. 

See Whitney v. Brown, 90 P. 277, 


75 Kan. 678, 11 L.R.A.N.S. 468, 12 Ann. 
Fee ee (recognizing this construc- 
tion). 


76. Ala.—Southern Natural Gas 
Co. v. Davidson, 142: So. 63, 225 Ala. 
ible. 


Ill—Van Meter v. Goldfarb, 148 N. 
Eeaool,~ous) old Dll O20, 44) AIR. O45 
[disappr Seligman v. Orth, 236 N.W. 
LMG ed. 20 VIS. a9 9t: 


Ky.—Miller v. Walsh's 
S.W.(2d) 42, 240 Ky. 822. 


Mo.—Burns vy. Polar Wave Ice & 
Fuel Co., (App.) 187 S.W. 145. 


Tex.—lInternational Travelers’ Ass’n 
v. Bettis, (Civ.App.) 3 S.W.(2d) 478 
[rev on other grounds 35 S.W.(2d) 
1040, 120 Tex. 67]. 


Adm’x, 43 


[70 C.J.] 305 


witness and deceased is a transaction by each with 
the other, within the meaning of the statute, wheth- 
er the actual talking be done by both or only one 
“Communications” has been said to in- 
elude every method by which one person can derive 
any impression or information from the conduct, 
condition, or language of another,’® and the mode of 
making the communication is not at all controlling,®° 
but some courts do not seem to be fully committed to 
this construction.*? 
even the words “transaction with” have been held 
to inelude every method by which one person can 
derive impressions or information from the conduct, 
condition, or language of another.*? 


On the other hand in one state 


A transaction 


Wyo.—Stephens v. Short, 285 P. 
797, 41 Wyo. 324. 
[a], Related matters.—A _ truck 


driver who ran over and killed de- 
ceased cannot testify toe the speed and 
movement of the truck, the sounding 
of the horn, and all that the driver ob- 
served and did, as well as the move- 
ments of deceased, for these are mat- 
ters so closely related to, and in- 
separably connected with, the acci- 
dent as to bring them within the 
knowledge or observation of deceased, 
make them a necessary part of the ac- 
eident, and thus constitute a transac- 
tion with deceased. Miller v. Walsh’s 
Adm’x, 43 S.W.(2d) 42, 240 Ky. 822. 
But see McCarthy v. Woolston, 205 
N.Y.S. 507, 210 App.Div. 152 (holding, 
in an action for death of a guest in 
an automobile against the driver and 
owner, the driver was competent to 
give a description of what the driver 
of another car was doing, and of the 
place where the accident occurred, 
and of his individual acts in driving 
the automobile, as such testimony 
does not involve a personal transac- 
tion with decedent). 


77. McCarthy v. Woolston, supra; 
Seligman v. Orth, 236 N.W. 115, 205 
Wis. 199. 


78. Earnest v. Fite, 100 So. 637, 211 
Ala. 363; Buye v. Alabama Marble 
Quarries, 75 So. 9, 199 Ala. 589. 


Statements or declarations of: 
Deceased see infra § 414. 
Witness see infra § 406. 


72. Knowles v. Boylston, 137 So. 
6, 108 Fla. 20; Griswold v. Hart, 98 
N.H. 918, 205 N.Y. 384, 42 L.R.A.N.S. 
320, Ann.Cas.1913E 190; Heyne v. 
Doerfler, 26 N.E. 1044, 124 N.Y. 505; 
Holcomb v. Holcomb, 95 N.Y. 316, 18 
N.Y.Wkly.Dig. 551 [rev 30 Hun 220, 17 
N.Y.Wkly.Dig. 226]; Van Vechten v. 
Van Vechten, 20 N.Y.S. 140, 65 Hun 
215; Freeman v. Freeman, 76 S.E. 657, 
71 W.Va. 303. 


Written communications see infra 
§§ 4338-456. 


80. Griswold v. Hart, 98 N.E. 918, 
205 N.Y. 384, 42 L.R.A.N.S, 320, Ann. 
Cas.1913E 190. 


81. Hayes v. Snader, 165 N.W. 1041, 
182 Iowa 4438. But see Tebbs v. Jar- 
vis, 116 N.W. 708, 139 Iowa 428 (hold- 
ing that anything imparted by one to 
another is communicated by him, and 
a conversation between decedent and 
a third person, in the presence of the 
witness, but in which he does not 
participate, may amount to a “com- 
munication” between the witness ana 
decedent if it is intended to, and does, 
operate to impart knowledge from 
the former to the latter). 


82. Holland v. Nimitz, 232 S.w. 
298, 239 S.W. 185, 111 Tex. 419 [aff 
(Civ. App.) 217 S.W. 244); Dominguez 
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between two pasties necessarily implies action, con- 
sent, knowledge, or acquiescence on the part of 
both,®* and on this basis it has been held that a wit- 
ness is not prevented from denying that he took part 
in an alleged transaction with a decedent.*# 


[§ 398] bbb. Personal Element and Knowledge of 
Deceased. Even under a statute which does not 
expressly qualify the terms “transaction” and ‘com- 
munication” by the insertion of the word “personal,” 
it appears to be required that the transaction or com- 
munication be something direct and personal between 
the surviving and deceased parties, and of such a 
character that deceased, if alive, could deny, rebut, 
or explain the testimony of the other party.°° Where 
the disqualification is limited to personal transactions 
or communications with deceased the same must have 
been made or had when the parties were face to face 
or in the actual presence or hearing of each other,®? 
so that both parties have personal knowledge there- 
of,88 and one of the tests of exclusion is whether or 
not deceased, if living, could have denied or explain- 
ed the offered testimony of his own knowledge.®® 
Consequently, matters not within the knowledge of 


v. Garcia, (Tex.Civ.App.) 36 S.W.(2d) 


WITNESSES 


HIE ESRD 4S 
90 Iowa 59; Daniels v. Foster, 26 Wis. 91. 
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deceased and to which he could not have testified, if 
living, are not regarded as transactions or communi- 
cations with deceased and may be testified to, either 
under statutes which relate to personal transactions 
and communications,®° or under statutes which relate 
to transactions and communications without express 
inclusion of the personal qualification;®! but the 
mere fact that decedent has equal knowledge of the 
matter does not render the witness incompetent if 
the matter does not relate to a inpitsaction or com- 
munication with decedent.°? 


[§ 399] ccc, Privacy, orsAbsence of Others. If 
there is a transaction with decedent, the witness is 
incompetent although it may not have been private 
or confined to the witness and deceased®? or although 
the matter is one which is open and public and oth- 
ers have an equal opportunity to see*and observe it.°* 


[§ 400] (cc) Matters Admitted “as Independent 
Facts or Excluded as Transactions or Communica- 
tions Generally.°®> As previously pointed out, a stat- 
ute of the nature under discussion, which renders 
the witness incompetent as to transactions or com- 
munications with deeeased, does not preclude testi- 


K 


ia ee vy. Norton, 75 F. 


299 [aff (Commn.App.) 53 S.W.(2d) 
459]; King v. King’s Unknown Heirs, 
(Tex. Civ.App.) 16 S.W.(2d) 160 [rev 
on other grounds (Commn.App.) 34 
S.W.(2d) 804]. 


83. Blount v. Blount, 48 So. 581, 
T5SaAla 242, 21 - RAIN. S. 755, 17 
Ann.Cas, 392. 


84. See infra § 404. 


85. Statutes relating to matters 
equally within knowledge of deceased 
see Supra § 395. 


86 U.S.—Morris v. Norton, 
Oi sale CiCxA weno, 


Ala.—Warten v. Black, 70 So. 758, 
195 Ala. 93. 


Ga.—Ramsey v. Ramsey, 163 S.E. 
193, 174 Ga. 605;' Odum v. McArthur, 
139) S.E 8705165 Ga. 108% Cato, v. 
TUNG eon woke Loon lan as Loos 
Chamblee v. Pirkle, 29 S.E. 20, 101 Ga. 
790 [appr Hill v. Merritt, 91 S.E. 204, 
146 Ga. 307, 309; Dowdy v. Watson, 
41 S.E. 266, 268, 115 Ga. 42]. 


S.D.—Hanson v. Fiesler, 
449, 450, 49 S.D. 442. 


Tex.—Moores v. Wills, 5 S.W. 675, 
69 Tex. 109. 


“In some states the statute on this 
subject excludes evidence of ‘personal 
transactions’ with the deceased whose 
estate is interested. With statutes 
so worded our statute is precisely as- 
similated by the definitions of this 
court.” Warten v. Black, 70 So. 758, 
195 Ala. 93. 


“Under these definitions the phrase 
‘personal transaction’ is the practical 
equivalent of the phrase ‘any transac- 
tion whatever’ used in our statute, 
and it will be so considered in this 
opinion.” Hanson v. Fiesler, supra. 


87. Moore v. Miller, 240 P. 853, 855, 
119 Kan. 666; Daniels v. Foster, 26 
Wis. 686. 


“To be personal the communication 
or transaction must have been made 
or had when the parties were face to 
face so that what was said or done 
in the presence of each other could 
not be related by one after the other 
had died.” Moore y. Miller, supra. 


88. Dysart v. Furrow, 57 N.W. 644, 


Toe Es 


207 N.W. 


686. 


89. Kan.—Moore v. Miller, 
853, 119 Kan. 666. 


N.J.—Campbell v. Akarman, 83 A. 
881, 83 N.J.Law 567; Bankers’ Trust 
Co. v. Bank of Rockville Center Trust 
Co., 168 A. 738, 114 N.J.Eq. 391 [rev 
59) CAs. 5.05, TLOLIN-Sbah’203) tein ere 
Fulper’s Estate, 132 A. 834, 99 N.J.Eq. 
293; Vigne v. Vigne, 130 A. 816, 98 
N.J.Eq. 274; Van Wagenen v. Bon- 
not, 70 A. 143, 74 N.J.Eq. 843, 18 L.R.A. 
a, 400 [rev 65 As 23\9; 12 N.J.Eq. 


N.Y.—Matter of Woodward, 74 N.Y. 
S. 755, 69 App.Div. 286. 

N.C.—White v. Evans, 124 S.E. 194, 
188 N.C. 212; . Sherrill v. Wilhelm, 
110, S.E.4.95,. 182 «N.C. 673. 


240 P. 


Tex. — International Travelers’ 
Ass’n V. Bettis, (Civ.App.) 3 S.W.(2d) 
478 [rev on other grounds 35 S.W.(2d) 
1040, 120 Tex. 67]. 


“In limiting the disqualification to 
personal communications and trans- 
actions between one person and an- 
other, since dead, the legislative pur- 
pose evidently was that, when one of 
the parties is silenced by death, the 
other shall be silenced by law, thus 
placing both sides on an equality. 
One of the tests of exclusion applied 
is, could the deceased, if living, have 
denied the offered testimony?’’ Moore 
v. Miller, 240 P. 858, 855, 119 Kan. 666. 


“We think a fair test in undertak- 
ing to ascertain what is a ‘personal 
transaction or communication’ with 
the deceased about which the other 
party to it cannot testify is to inquire 
whether, in case the witness testify 
falsely as to what transpired between 
them, the deceased, if living, could 
contradict it of his own knowledge.” 
white v. Evans, 124 S.E. 194, 188 N.C. 


90. Tucker v. Anderson, 154 N.W. 
477, 172 Iowa 277, Ann.Cas.1918A 769; 
Hagan v. Powers, 72 N.W. 771, 103 
Iowa 593; Dysart v. Furrow, 57 N.W. 
644, 90 Iowa 59; Dillon v. Gray, 123 P. 
878, 87 Kan. 129; Bryan v. Palmer, 111 
P. 443, 83 Kan. 298, 21 Ann.Cas. 1214; 
Hard v. Ashley, 23 N.E. 177, 117 N.Y. 
606; Daniels v. Foster, 26 Wis. 686. 


9112, 21 CiCLA. 


ecaLiannr a7 v. Harris, 
548, 181 Ala. 359. 


Ark.—Josephs vy. Briant, 172 S.W. 
1002, 115 Ark. 538, Ann.Cas.1916E 741. 


Ky.—Vanover v. Maggard, 164 S.W. 
94, 157 Ky. 743. 


Mo.—Elsea v. Smith, 202 S.W. 1071, 


31 So. 


273 Mo. 396; Jobe v. Buck, 31° S.W. 
(2d) 98, 224 Mo.App. 621. 
Neb.—Hlavaty v. Blair, 163 N.W. 


330, 101 Neb. 414. 


Nev.—Maitia v. Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 451. 


Wash.—Piles v. Bovee, 12 P.(2d) 
914, 168 Wash. 538; Kilbourne v. Kil- 
bourne, PAST Awl 22 41, 156 Wash. 439; 
Engstrom Vv. Peterson, s2—P. 623; 107 
Wash. 5238; Kauffman v. Baillie, 89 P. 
548, 46 Wash. 248. 


[a] Transactions taking place in 
absence of deceased and as to which 
he could not have testified if living 
may be testified to by an interested 
party as they are not transactions 
or communications with deceased. 
Kauffman y. Baillie, 89 P. 548, 46 
Wash. 248, 


92. Hayes v. Snader, 165 N.W. 1041, 
182 Iowa 443. 


93. Schagrin v. Schagrin, 92 A. 
862, 28 Del. 318; Heyne v. Doerfier, 
26 N.E. 1044, 124 N.Y. 505; Holcomb 
v. Holcomb, 95 N.Y. 316, 18 N.Y.Wkly. 
Dig. 551 [rev 30 Hun. 220, 17. N.Y. 
Wkly.Dig. 226]; Higgins v. Lynch, 
201. N-Y.S. “10, 206) sApp. Div... 773. 
Herschman v. Fischer, 199 N.Y.S. 45 
[mod on other grounds UO OT Nera se 
927]; Donoho v. Wachovia.-Bank & 
Trust Co., 153 S.E. 451, 198 N.C. 765; 
In re Peterson, 48 S.E. 561, 136 N.C. 
13; O’Connor v. Slatter, 93 P. 1078, 48 
Wash. 493. 


Competency against surviving par. 
ty to transaction see supra § 381. 


Transactions or communications in 
veeeenge of third persons see infra § 


94. Southern Natural Gas Co. v. 
Davidson, 142 So. 63, 225 Ala. 171. 


95. Other specific matters or facts 
see infra §§ 404-465. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 400] 


mony as to independent facts or matters which do not 
involve such a transaction or communication.®® This 
limitation often gives rise to difficulties in determin- 
ing just when the statutory incompetency exists.°7 
It has been said that the courts, in construing the 
term “transaction,” under objections to a person tes- 
tifying thereto, are careful to inelude any and all 
things relating to, or connected with, any negotia- 
tion, action, contract, or business between the wit- 
ness and decedent, which became connected with the 
law suit, and to shut out any and all relevant testimo- 
ny within this scope,®* and testimony which leads up 
to or explains transactions with deceased, as to which 
the witness is incompetent, is properly excluded.°® 
In some states a party is regarded as competent to 
testify to facts and circumstances from which the 
truth as to an alleged transaction between the wit- 
ness and deceased may be inferred, even though his 
direct testimony as to such transaction would be in- 
competent,! and, while the witness is not precluded 
from testifying as to a material fact simply because 
it may throw some light upon, or tend to prove or 
disprove, the transaction in issue,” or as to a matter 


96. See supra § 396. 


97. Scott v. Brenton, 150 N.W. 56, is 
168 Iowa 201; Nay v. Curley, 21 N.E. 
GOS wed PSN eed CO, 


[a] Difficulty in determining 
whether fact is independent.—‘There 
is difficulty in administering the rule 
declared in section 829. The survivor 
of one of two parties is not precluded 
by that section from testifying to any 


Iowa 201; 


152; 


92 Iowa 374; 


WITNESSES 


76 A. 46, 112 Md. 135. 


Secor y. Siver, 161 N.W. 769, 176 
N.W. 981, 188 Towa 1126; 
Snader, 165 N.W. 1041, 182 Iowa 443; 
Scott v. Brenton, 
Yoder v. Englebert, 136 N. 
W.. 522, 155 Jowa 515; 
Collins, 110 N.W. 4385, 436, 133 Iowa 
Martin v. Shannon, 60 N.W. 645, 
In re Bradford’s Will, 
110; .S).25 8630 183°) NeCi 43 
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which does not relate directly to, or shed any direet 
light upon, any transaction with, or statement by, de- 
ecased,? or relates to facts and circumstances which 
may have affected the transaction but constituted no 
part of it,+ yet, if, in substance, the fact sought to be 
elicited respects a transaction, and tends directly to 
disclose a personal transaction, or the presence or ab- 
sence of some element in a personal transaction, the 
fact is not an independent one and the witness is in- 
competent with respect thereto.® This rule fixing the 
line between what is competent and what is incompe- 
tent must be applied in each case to the facts as they 
arise.°® 


Matters ascertainable from observation in general. 
Although under the construction given to the statute 
in some jurisdictions the interested witness is regard- 


‘ed as being incompetent as to any knowledge which 


he has gained by the use of his senses from the per- 
sonal presence of deceased,’ facts ascertainable from 
observation alone are generally considered not with- 
in the statutory prohibition,® and, on the ground that 
the same are independent facts or matters that do 


ed witness or party. Richardson v. 
Emmett, 63 N.E. 440, 170 N.Y. 412, 
33 N.Y.Civ.Proc. 50; Little’ v. John- 
son, 102 N.Y.S. 754, 117 App.Div. 500, 
39 N.Y.Civ.Proc. 30; Jackman y. In- 
man, 114 N.W. 489, 134 Wis. 297. See 
Lewis v. Merritt, 98 N.Y. 206 (hold- 
ing that the witness may give testi- 
mony of extraneous facts which tend 
to show the falsity of evidence given 
by the adverse party, although such 


Hayes v. 
N.W. 56, 168 


Campbell v. 


Hanson v. 


independent fact material to the liti- 
gation,—that is, to any fact which 
does not involve the disclosure of a 
personal transaction or communica- 
tion with the deceased, or is not con- 
cerning such personal transaction or 
communication. Every material fact 
tends directly or indirectly to prove 
or disprove the issue to which it re- 
lates. But the survivor is not pre- 
cluded from testifying ‘in his own be- 
half to a material fact, simply be- 
cause it may throw light upon, or 
tend to prove or disprove, the trans- 
action in issue. The statute closes 
the lips of the survivor only as to 
personal dealings between the parties. 
It does not deprive him of the right 
to testify to any material fact known 
to him, not involving the disclosure of 
a personal transaction with the de- 
cedent, although such fact may indi- 
rectly prove or disprove a personal 
transaction upon which the suit is 
founded. In other words, the testi- 
mony of the survivor is not excluded 
because it bears upon the issue to be 
decided, or because it bears upon a 
personal transaction which is itself 
the subject of inquiry. It is exclud- 
ed only when it is in effect a dis- 
closure of what has occurred . be- 
tween the witness and the deceased 
in relation to the subject in contro- 
versy. If, in substance, the fact 
sought to be elicited respects a per- 
sonal transaction, and tends directly 
to disclose a personal transaction, or 
the presence or absence of some ele- 
ment in a personal transaction, then 
the fact is not, we think, an independ- 
ent one, and the survivor is preclud- 
ed from testifying to it, unless the 
way is opened by his examination by 
the other party.’”’ May v. Curley, 21 
N.E. 698, 700, 113 N.Y. 575. 


98. Ten Broeck v. Jackson, 69 A. 
488, 71 N.J.Eq. 582 [aff 69 A. 490, 73 
N.J.Eq. 734]; Frink v. Taylor, (N.D.) 
228 N.W. 459. 


99. Worthington vy. 


, 


Worthington, 


Fiesler, 207 N.W. 449, 49 S.D. 442. 


“This court has often held that the 
statute was not designed to exclude 
evidence, not itself obnoxious to its 
prohibition, from which inferences of 
what was done between the parties 
might be drawn.’’ Campbell v. Col- 
lins, supra. See to same effect Hayes 
v. Snader, 165 N.W. 1041, 182 Iowa 443. 


2. Nay v. Curley, 21 N.E. 698, 113 
N.Y. 575)/ Hutchings) vi Winsor, 2:17 
P. 1044, 1927OK. 373) Horst: vs! Tobin, 
(Tex.Civ.App.) 18 S.W.(2d) 221. 


3. Gamble v. Whitehead, 11 So. 293, 
94 Ala. 335. 


4, Warten v. Black, 70 So. 758, 195 
Ala. 93; Moore v. Wills, 5 S.W. 675, 
ie Tex. 109. 


Ga.—Wall v. Wall, 77 S.E. 19, 
130° Ga. 270, 45 L.R.A.N.S. 583. 


Kan.—Clifton v. Meuser, 100 P. 645, 
79 Kan. 655. 


N.J.—Ten Broeck v. Jackson, 69 A. 
488, 71 N.J.Eq. 582 [aff 69 A. 490, 78 
N.J.Eq. 734]. 


N.Y.—Richardson y. Emmett, 63 N. 
BH. 440, 170 N.Y. 412, 83 N.Y.Civ.Proc. 
50; Nay v. Curley, 21 N.E. 698, 113 
N.Y) 575; Mills vi Davis, 21 °N.E: 68, 
113 N.Y: 243, 3 L.R.A. 394; Tooley v. 
Bacon, 70 N.Y. 34; Holland v. Hol- 
land, 90 N.Y.S. 208, 98 App.Div. 366; 
Moses v. Hatch, 56 N.Y.S. 561, 38 App. 
Div. 140; Wald v. Weilhamer, 144 N. 
Y.S. 929, 82 Misc. 455. 


N.C.—Poole v. Russell, 148 S.H. 242, 
197 N.C. 246; White v. Evans, 124 S.B. 
194, 188 N.C. 212. 


Tex.—Huggins v. Myers, (Civ.App.) 
30 S.W.(2d) 565. 

Wis.—Jackman v. Inman, 114 N.W. 
489, 134 Wis. 297. 

[a] Facts from which inference of 
transaction must necessarily be drawn 
cannot be testified to by the interest- 


facts also tend to establish the infer- 
ence that a personal transaction or 
communication between the witness 
and deceased had taken place). 


[b] Matters forming part of trans- 
action are matters as to which the 
witness cannot testify. Holland v. 
Potang 90 N.Y.S. 208, 98 App.Div. 


6. Wadsworth v. Heermans, 85 N. 
Y. 639 mem [aff 22 Hun 455]; Horst 
Solent (Tex.Civ.App.) 18 S.w. (2d) 


7. In re Kelly’s HMstate, 148 N.E. 
795, 238 N.Y. 71 [rearg den 144 N.E. 
900, 288 N.Y. 581]; Griswold v. Hart, 
98 N.E. 918, 205 NY. 384))'42 TiaRAA, 
N.S. 320, ‘Ann.Cas.1913E 190; Inter- 
national Travelers’ Ass’n v. Bettis, 35 
S.W.(2d) 1040, 120 Tex. 67 [rev (Civ. 
App.) 3 S.W.(2d) 478]; Freeman v. 
Freeman, 76 S.H. 657, 71 W.Va. 303. 


8. Del.— Krause v. Emmons, 97 A. 
238, 29 Del. 104; Di Nardi v. Standard 
ime & Stone Co., 84 A. 124, 26 Del. 
Oo 


Iowa.—Hayes v. Snader, 165 N.W. 
1041, 182 Iowa 448; Erwin vy. Fillen- 
warth, 137 N.W. 502, 160 Iowa 210; 
Martin y. Shannon, 60 N.W. 645, 92 
Iowa 374. 


Ky.—Sovereign Camp, W. O. W. v. 
Havas, 290 S.W. 690, 217 Ky. 846. 


N.C.—In re Harrison’s Will, 111 S. 
E. 867, 183 N.C. 457; McCall v. Wilson, 
8 S.E. 225, 101 N.C. 598. 


S.C.—Langston v. Cothran, 58 S.B. 
956" 78S: C2370 Trimmienriv: Thomson, 
19, SE. 291, 41 Si@y 125. 


Tex.——TNexas  & TINe! -OniRey Com v. 
Webster, (Civ.App.) 53 S.W.(2d) 656; 
Nimitz v. Holland, (Civ. App.) ° 217 Ss 
W.: 244 [aff 232 S.W. 298, 239 Sw. 
PSDs Wildl ser. fio}: 


Wis.—Krantz y. Krantz, 248 N.W. 
155, 211 Wis, 249; Seligman v. Orth, 
236 N.W. 115, 205 "Wis. 199. 
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not constitute a communication or,transaction with 
deceased, a party or interested witness has been 
held competent to testify as to the physical condition 
of an alleged right of way,® the condition of a mill 
plant in which deceased was injured,!° the condition 
of a machine owned by decedent on which the witness 
was injured,!! whether the bureau drawer in which 
the will was kept was usually locked,!? the existence 
of the estate of decedent and the situs thereof,t® how 
much money an express package sent to deceased con- 
tained,!* the presence of certain goods in the store 
of deceased,!® the presence of others at the time and 
place of the transaction,'® the presence of a certain 
paper in a certain place at a certain time,‘* the rela- 
tions existing between decedent and others,'® or the 
existence of a relation of trust and confidence be- 
tween the witness and decedent,’® who furnished the 
family support during the existence of a marriage 
between witness and decedent,?° the fact that certain 
books were kept among the papers of a firm of which 
decedent was a member,”! and that he had access to 
them.?? 


[§ 401] gg. Exceptions—(aa) Where Justice Re- 


9. Nugent v. Watkins, 58 S.E. 888, 
129 Ga. 382. 


10. Yates v. Huntsville Hoop, etc., 


ship, rather 
and is not, 


WITNESSES 


and confidence «relatéd<to “a relation- 
than to a transaction, 
therefore, 
Lasker-Morris Bank 


[§§ 400-401 


quires Admission of Testimony. Under an exception 
providing that when it clearly appears to the court 
that injustice may be done without the testimony of 
the adverse party he may be allowed to testify, it 
has become settled, as a general rule in one jurisdic- 
tion, that the decisive test as to whether or not jus- 
tice requires the admission of the testimony is to be 
found in the inquiry of whether or not deceased, if 
alive, could have testified to the same matters,** and, 
although there are cases from other jurisdictions 
which consider such an exception as giving the trial 
court. discretion, in all cases, to determine whether 
justice requires admission of a party’s testimony, and 
to allow the same if without it a case cannot be made 
out which is obviously meritorious,?* in the ordinary 
case, in the jurisdiction first mentioned, if deceased 
had knowledge of the matters in dispute, and might, 
if living, be a witness, it is usually held that the oth- 
er party is incompetent as to such matters because it 
would be unequal and manifestly unjust to allow the 
survivor to testify, inasmuch as the other party, be- 
ing dead, could not contradict it, or explain the evi- 
dence,?® but the court may, in its discretion, proper- 


[c] Cantion to he tused.—‘‘The 
trial court should not admit the tes- 
timony of such a witness until suffi- 


incompetent.” L 
cient other testimony has been admit- 


& Trust Co. v. 


Co., (Ala.) 39 So. 647. 


11. Bosteder v. Duling, 
809, 115 Neb. 557. 


12. In re Harrison’s Will, 111 S.EH. 
867, 183 N.C. 457. 


13. Holmes v. Holmes, 97 So. 628, 
210 Ala. 227. 


14. Sykes v. Bates, 26 Iowa 521. 


15. Martin v. Shannon, 60 N.W. 
645, 92 Iowa 374. 


16. Conger v: Bean, 12 N.W. 284, 
58 Iowa 321; O’Connor vy. Slatter, 93 
P. 1078, 48 Wash. 493. But see 
Walize v. Morton, 220 N.Y.S. 788, 219 
App.Div. 632 (holding plaintiff’s tes- 
timony that her son was present when 
she made the contract with decedent 
incompetent as relating to a personal 
transaction with decedent). 


17. Erwin v. Fillenwarth, 137 N.W. 
502, 160 Iowa 210; Sisk’s Adm’r v. 
Sisk’s Adm’r, 234 S.W. 296, 192 Ky. 
672; Eve’s Wx’r v. Saylor, 44 S.W. 355, 
19 Ky.L. 1697; Strong v. Gambier, 
140 N.Y.S. 410, 155 App.Div. 294 [rearg 
den 141 N.Y.S. 421, 155 App.Div. 294, 
aff 109 N.B. 1098, 215 N.Y. 690]; Price 
Real Estate & Insurance Co. v. Jones, 
LO Suey 587, 191! NEC 1767 Cornelius 
v. Brawley, 14 S.E. 78, 109 N.C. 542. 


18. In re Townsend’s Estate, 97 N. 
W. 1108, 122 Iowa 246. But see Frick 
vy. Kabaker, 90 N.W. 498, 116 Iowa 494 
(holding that testimony as _ to the 
state of feeling between decedent and 
others is incompetent as involving a 
personal communication); Kindel v. 
Kindel,, (Tex.Civ.App.) 57 S.W.(2d) 
223 (holding witness incompetent to 
testify that decedent’s attitude to- 
ward his children was one of love and 
kindness). 

Testimony as to friendly relations 
under statute relating incompetency 
to matters occurring before death see 
supra § 393. 

19. Lasker-Morris Bank & Trust 
Go, v. Gans; 200 ‘Siw. 1029, 132 Ark. 
402, 411. 

“The testimony that the relation be- 
tween witness and Heiseman was one 
of unreserved and 


213 N.W. 


Gans, supra. 


20. Denise v. Denise, 18 N.E. 368, 
DLO INGY sue bia. 


21. Armfield v. Colvert, 9 S.E. 461, 
103 N.C. 147. 


22. Armfield v. Colvert, supra. 


23. Perkins v. Perkins, 38 A. 1049, 
68 N.H. 264; Simpson v. Gafney, 20 
A. 931, 66 N.H. 261; Welch v. Adams, 
IAL? 1S 635NGH. 8449560 cA mR a balk: 
Cochran v. Langmaid, 60 N.H. 571; 
Hoit v. Russell, 56 N.H. 559; Chand- 
ler v. Davis, 47 N.H. 462. 


24. Gilmore v. Gilmore, 270 F. 260; 
Pincus v. Pincus’ Estate, (Mont.) 26 
P.(2d) 986; Langston v. Currie, 
(Mont.) 26 P.(2d) 160;- Wunderlich 
v. Holt, 283 P. 428, 86 Mont. 260; A. 
H. Averill Machinery Co. v. Taylor, 
223 P. 918, 70 Mont. 70; Anderson vy. 
Wirkman, 215 P. 224, 67 Mont. 176; 
Marcellus v. Wright, 212 P. 299, 65 
Mont. 580; Mosback.v. Smith Bros. 
Sheep Co., 210 P. 910, 65 Mont. 42; 
Roy v. King’s Hstate, 179 P. 821, 55 
Mont. 567. ; 

[a] Discretion in each case.—‘“‘The 
evident purpose of this provision was 
to declare the plaintiff in the action an 
incompetent witness unless, 
under the second exception, it ap- 
pears to the court that, if the witness 
is not allowed to testify, recovery 
cannot be had upon a cause of action 
which is obviously meritorious. It 
thus becomes apparent that it is lodg- 
ed in the sound discretion of the court 
to determine in each case, as it de- 
velops during the trial, whether the 
testimony is necessary to enable the 
plaintiff to make out a prima facie 
case, and thus prevent injustice.’ 
Roy v. King’s Hstate, 179 P. 821, 823, 
55) Mont.) 567. 

[b] Admission of testimony not 
abuse of discretion where (1) without 
it defendant could not have proved a 
meritorious defense to plaintiff’s ac- 
tion (A. H. Averill Machinery Co. v. 
Taylor, 223 P. 918, 70 Mont. 70) (2) 
or plaintiff could not have establish- 
ed a meritorious clairn against dece- 
dent’s estate (Wunderlich v. Holt, 283 


unlimited trust! P. 423, 86 Mont. 260). 


ted to warrant the court, in the ex- 
ercise of its discretion, to render a 
ruling in favor of the questionable 
testimony. The court must exercise 
this discretion with caution and rea- 
sonable strictness, and not so loosely 
as to infringe on the general rule, un- 
less it reasonably appears that other- 
wise injustice will result, and there- 
fore the exception rather than the 
general rule should apply.” Pincus 
v. Pincus’ Estate, (Mont.) 26 P.(2da) 
986, 990. See to same effect Wunder- 
lich v. Holt, 283 P. 423, 86 Mont. 260; 
Marcellus v. Wright, 212 P. 299, 65 
Mont. 580. 


[d] Foundation showing meritori- 
ous case (1) should first be laid and in 
the absence thereof the court does 
not abuse its discretion in denying a 
party the right to testify. Langston 
v. Currie, (Mont.) 26 P.(2d) 160. (2) 
But if the proper foundation has been 
laid it cannot be said as a matter of 
law that the lower ‘court has abused 
its discretion if it allows the testi- 
mony of the party to be admitted. 
Pincus v. Pincus’ Estate, (Mont.) 26 
P.(2d) 986. 


[e] Refusal to permit plaintiff to 
testify not abuse of discretion where 
there is sufficient evidence to make 
out a prima facie case without plain- 
tiff’s testimony. Roy v. King’s Hs- 
tate, 179 P. 821, 55 Mont. 567. 


25. Cobb v. Follansbee, 107 A. 630, 
79 N.H. 205; Harriman v. Bunker, 106 
A. 499, 79 N.H. 127; Howie v. Legro, 
99 A. 650, 78 N.H. 325; Simpson v. 
Gainey, 20 A. 931, 66 N.H. 261 [foll 
Welch v. Adams, 1 A. 1, 63 N.H. 344, 
56 Am.R. 521; Chandler vy. Davis, 47 
N.H. 462]; Berry v. McArdle, 62 N.H. 
354; Cochran v. Langmaid, 60 N.H. 
571; Burns v. Madigan, 60 N.H. 197; 
Brown v. Brown, 48 N.H. 90. 


[a] Wo discretion in court.—If 
the matter is one of* which deceased 
had personal knowledge and could 
have testified with respect to if living, 
the court has no discretionary power 
to permit plaintiff to testify with re- 
spect thereto. Jordan v. Jordan, 78 A. 
ONT AGING EI. 2:07 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 401-404] 


ly allow the party to testify as to matters arising 
sinee the death of decedent,*® or matters unkiiown to 
decedent,?* for in such eases injustice might result 
from the ex¢lusion of the testimony. The injustice 
must appear from other evidence than the testimony 
of the party himself. 


[§ 402] (bb) As to Actions Involving Validity of 
Deed. Where a surviving party testifies under an 
exception made in the ease of actions or proceedings 
involving the validity of a deed he is limited to giv- 
ing testimony only as to relevant circumstances bear- 
ing upon the validity of the particular instrument 
whose sufficiency is attacked.?° 


[§ 403] (cc) As to Matters Occurring after Death 
or Other Period or Time.*° By reason of an express 
exception to that-effect, a party or interested person 
is sometimes allowed to testify as to matters oecur- 
ring after the death of decedent,** such as the find- 
ing,* or failure to find,*? an instrument or document 
after the death of decedent; but such an exception 
does not permit a party to testify to matters occur- 
ring after death for the obvious purpose of creating 
an inference of the existence of some fact during 
the lifetime of decedent,?* nor may a party testify 
that he did not know of a fact existing before dece- 
dent’s death until after that time, since such testi- 
mony relates to a lack of knowledge exsting prior to 
decedent’s death.2® Where the statute renders a par- 
ty or interested person incompetent where the ad- 
verse party sues or defends as executor, administra- 
tor, heir, legatee, or devisee of any deceased person, 
or as guardian or trustee of any such heir, legatee, 
or devisee, except as to facts occurring after the 
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death of such deceased person, or after the ward, 
heir, legatee, or devisee shall have attained his or 
her majority, a party cannot testify as to facts oc- 
curring after the majority of the heir but during the 
lifetime of decedent.*® 


Acts done or contracts made after probate of will 
or appointment of administrator. Although an ex- 
ecutor or administrator is a party, the adverse party 
may be competent to testify under an exception as 
to such acts and contracts as have been done or made 
since the prebate of the will or the appointment of 
the administrator,*? but such an exception confines 
the right of the other party to testify to those things 
which have occurred since there was an opposite 
party legally qualified to care for and protect the op- 
posing interests,*® and the exception does not make 
a party competent as to matters occurring after the 
probate of a will but before the appointment of an 
administrator.2° Matters occurring after the ap- 
pointment of an original administrator, but before 
the appointment of an administrator be bonis non, 
are not within such an exception and may not be tes- 
tified to by the adverse party in an action by the ad- 
ministrator de bonis non.4¢ An exception which per- 
mits a party to testify as to acts and contracts that 
have been done or made after the probate of the will 
or the appointment of the administrator does not per- 
mit a party to testify as to a conversation with third 
persons during the lifetime of deceased.*+ 


[§ 404] (2) Particular or Specific Matters, Facts, 
Transactions, or Communications+2—(a) Fact of 
Transaction or Communication or Denial Thereof. 
Although he may not give the subject of a supposed 


26. Brown v. Brown, 48 N.H. 90. 


27. Gosselin v. Griffin, 111 A. 854, 
79 N.H. 510; Cobb v. Follansbee, 107 
A. 630, 79 N.H. 205; Parsons v. Went- 
worth & Drew, 59 A. 623, 73 N.H. 122. 


[a] Witness’ own acts in absence 
of deceased.—Gosselin y. Griffin, 111 
A. 854, 79 N.H. 510. 

Discretion of court to require wit- 
ness to testify see infra § 475. 

28. Cochran v. Langmaid, 60 N.H. 
571; Fosgate v. Thompson, 54 N.H. 
455; Harvey v. Hilliard, 47 N.H. 551. 

29. Rieger v. Hotel Rieger Co., 177 
N.E. 211, 124 Ohio St. 152. 

Right to testify in actions involv- 
ing validity of deed generally see su- 
pra § 284. 

30. Matters occurring after death: 
Generally see infra § 430. 

Where statute relates to matters oc- 
curring during lifetime of decedent 

see supra § 393. 


31. See infra § 430. 


32. Doyle v. Doyle, 100 N.E. 950, 
257 Ill. 229; Griffin v. Griffin, 17 N.E. 
782, 125 Tl. 4380. 


33. Gillespie v. Gillespie, 42 N.E. 
305, 159 Til. 84. 


34. Halladay v. Blair’s Estate, 223 
Ill.App. 609. 


For cases containing a more com- 
plete discussion of this problem under 
statutes relating to matters occurring 
during lifetime see supra § 393. 


35... Cliff v. Cliff, 128 B. 860, 23 Colo. 
App. 183. 


36. Stone v. Cook, 79 Ill. 424. 
[a] Meaning of statute.—‘‘We un- 
, 


* 


derstand that each of the enumerated 
disqualifying clauses stands by itself, 
and that the exceptions apply to such 
of them as they are at all applicable 
to separately, in the order they are 
stated. And, therefore, the intent is, 
no person directly interested, etce., 
shall. be allowed to testify when the 
adverse party sues or defends as the 
executor, administrator, heir, legatee 
or devisee of any deceased person, ex- 
cept as to facts occurring subsequent 
to the death of the deceased, and as 
to those he may testify; but if the 
adverse party sues or defends as 
guardian, or trustee for such heir, 
legatee or devisee, then the additional 
restriction is imposed, that such 
facts shall have occurred not only 
subsequent to the death of deceased, 
but also after such heir, legatee or 
devisee shall have attained his or her 
majority. The manifest purpose of 
the act is, that parties in interest shall 
be allowed to testify only where they 
are on terms of comparative equality; 
and this would be defeated by any 
other construction than that we have 


given.” Stone v. Cook, 79 Ill. 424, 
428. 

37. Cronan v. Cotting, 99 Mass. 
334; Lineoln v. Lincoln, 12 Gray 


(Mass.) 45; Palmer v. Kellogg, 11 
Gray (Mass.) 27; Wade v. Hardy, 75 
Mo. 394; McGlothlin v. Hemry, 59 Mo. 
213; Conley v. Johnson, 222 S.W. 891, 
204 Mo.App. 185; Chandler v. Hedrick, 
173 S.W. 93, 187 Mo.App. 664; Cobb 
v. Holloway, 108 S.W. 109, 129 Mo.App. 
212; Dawson v. Wait, 41 Vt. 626. 


[a] Tllustration.—Under such an 
exception a defendant being sued by 
an administrator may testify as to 
acts and statements attributed to him 
by plaintiff, after letters of adminis- 
tration were granted. Wade v. Hardy, 


75 Mo. 394 [foll McGlothlin v. Hemry, 
59 Mo. 213; Martin v. Jones, 59 Mo. 
181; Poe v. Domic, 54 Mo. 119, and 
overr Wood v. Matthews, 73 Mo. 477; 
Ring v. Jamison, 66 Mo. 424]. 


38. Callahan v. Riggins, 43 Mo. 
App. 130. 

39. Callahan v. Riggins, supra. 

40. Palmer v. Kellogg, 11 Gray 


(Mass.) 27. 


[a] Reasons for rule—‘The de- 
fendant relies on the exception to this 
exception, namely, ‘except as to such 
acts or contracts as have been done 
or made since the probate of the will 
or the appointment of the administra- 
tor.’ In this case an administrator de 
bonis non is a party to the suit. The 
defendant offers himself to testify 
and does testify to facts which took 
place before the appointment of the 
administrator who is a party to the 
suit. This fails to bring it within the 
exception to the exception, end the 
testimony should therefore have been 
rejected. It is said that this is not 
within the reason of the statute; that 
‘the administrator’ means any admin- 
istrator, and that as the acts testified 
to took place after the appointment of 
the original administrator, the testi- 
mony was rightly admitted. But we 
are of opinion that ‘the administrator’ 
must mean the administrator who is 
prosecuting the suit; and supposing 
there is a privity between him and the 
original administrator, still this tes- 
timony was not admissible under the 


statute.” Palmer v. Kellog, 11 Gray 
(Mass.) 27, 28. 
41. Hoss v. Crawford, 129: S.w. 


1053, 145 Mo.App. 360. 


42, Competency to deny execution 
of written instrument see infra § 438. 
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conversation and in that way indicate the nature of 
the communication with deceased,** a witness may 
testify to the bare fact that he had a conversation 
with decedent without violating a statute making 
him incompetent as to transactions and communica- 
tions with decedent,** unless the mere fact that the 
witness had a conversation with deceased is the mate- 
rial question involved,*® or the fact of the conversa- 
tion tends to show a contract or transaction between 
the witness and deeedent.4® On the question of 
whether or not a party or interested witness may de- 
ny that he had an asserted transaction or communi- 
cation with decedent, theresis some conflict and con- 
fusion among the cases.*7 If the statute renders the 
witness generally incompetent, except as to facts 
which occurred after the death of decedent, the wit- 
ness cannot testify as to whether or not he had a con- 
versation or transaction with deceased.48 The wit- 
ness has been held precluded from denying that he 
had an alleged communication or transaction with 


Denial by witness of acts or conduct ]30, 87 Kan. 719, 
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42 L.R.A.N.S. 298; 
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decedent under statutes rendering him incompetent 
as to any transaction with, or act done or omitted by, 
decedent,*® or any matter occurring before the death 
of deceased,®® or from testifying that decedent did 
not make certain statements under a statute render- 
ing him incompetent as to conversations with, or ad- 
missions by, decedent.°! In jurisdictions where the 
applicable statute or constitutional provision relates 
the incompetency to transactions or communications 
with, or statements by, decedent, the courts of some 
states have held that the witness may testify that an 
alleged transaction or communication with decedent 
did not take place,®2 while many others have held 
that the statutory inhibition includes a denial or ne- 
gation of the transaction or communication as well 
as an affirmation thereof ;°* but even in these states 
the witness is not precluded from testifying to ex- 
traneous facts which tend to show.that an alleged 
transaction has not taken place.®* Under a statute 
rendering the witness incompetent only as to matters 


N.W. 55, 118 Iowa 3888. See In re 


by himself see infra § 406. 


425 i Meltes v.. Tobin, 171. N.W. 739; 
187 Iowa 11. 


aa,” Hier wv. Grant, 47 "N.Y. .2785 
Trimmier v. Thomson, 19 S.E. 291, 41 
S.C. 125; Williams v. Mower, 14 S.E. 
483, 35 S.C. 206; Richards v. Munro, 
9 S.E. 108, 30 S.C. 284. 


45. Maverick v. Marvel, 
656. 


46. Sheldon v. Thornburg, 
W. 1076, 153 Iowa 622. 


47. See cases infra notes 49-53. 


48. Skoczylas v. McGowan, 185 N. 
BE. 539, 44 Ohio App. 277; Southard 
v. Curson, 32 Ohio C.A. 269. 


49. Sutton v. Russell’s Ex’r, 33 S. 
W.(2d) 629, 236 Ky. 535; White v. 
White, 17 S.W.(2d) 7338, 229 Ky. 666; 
Eversole v. Chandler, 289 S.W. 215, 
Oi icy 148 Urns. Erealth, ete, ins: 
Cow vill Jollyayi(Ky.)) AS oiSiw. 2st; 
Black v. McCarley, 104 S.W. 987, 126 
Ky. 825; Raison v. Steele, 29 S.W. 
454, 16 Ky.L. 671. But see Sovereign 
Camp Woodmen of the World v. Land- 
rum, 166 S.W. 598, 158 Ky. 841 (allow- 
ing witness to deny that alleged con- 
versation with decedent took place). 


50. Hensley v. Reichart, 147 N.E. 
736, 83 Ind.App. 335; Sutherland v. 
Rossy 21 wALt3549 71407 Parisi. see 
Stuart v. Lord, 72 P. 142, 138 Cal. 672 
(holding that a witness is precluded 
from denying that he made a certain 
statement during decedent’s lifetime 
where the statute renders him incom- 
petent as to all matters occurring be- 
fore death); Southard v. Curson, 32 
Ohio C.A. 269 (holding that, under a 
statute rendering the witness incom- 
petent, except as to “facts’”’ occurring 
after death, he cannot testify as to 
whether or not he had a conversation 
with decedent on the subject matter of 
the cause of action). But see Mende- 
zona v. C. Viuda de Goitia, 54 Philip- 
pine 557 (apparently allowing the wit- 
ness to deny a transaction with de- 
ceased under such a statute). 


51. See supra § 394. 


52. .Ala.— Freeman v. Blount, 55 So. 
298) 272" Alan 6553) Blount hy. Blount; 
48 So. 581, 158 Ala. 242, and note 21 
L.R.A.N.S. 755, 17 Ann.Cas. 392; Payne 
v. Long, 31 So. 77, 1381 Ala, 438. 


DC,—-Andrews, ave Hunt, 8. D.C: 
alate 


Kan.—Coblentz v. Putifer, 


O10 NG Ye 


133 N. 


125,,P. 


Kerr v. Kerr, 116 P. 880, 85 Kan. 460; 
Fish v. Poorman, 116 P. 898, 85 Kan. 
237; Gaston v. Gaston, 109 P. 777, 83 
Kan. 215; Murphy y, Hindman, 48 P. 
850, 58 Kan. 18%* oR 


N.C.—In re Bardford’s Will, 110 S. 
E. 586, 183 N.C. 4. But see Luton v. 
Badham, 39 (S.Bb. | 58, 1129) INICi7 
Spivey v. Rose, 26 S.H. 701, 120 N.C. 
163 (both apparently to the contrary). 


Okl.—Hutchings v. Winsor, 217 P. 
1044, 92 Okl. 37. 


S.C.—Griffin v: Earle, 13 S‘E. 4738, 
34 S.C. 246. 


S.D.—Worthington v. Hess, 225 N. 
We 225,755. S.Dasl55. Sfftoll Murph ya cv. 
Hindman, 48 P. 850, 58 Kan. 184]. But 
see Sanders v. Sanders, 234 N.W. 601, 
57 S.D. 599 (where it was said that a 
witness testifies to a personal trans- 
action no less when he denies it than 
when he affirms it). 


Wis.—In re Carlin’s Estate, 208 N. 
W. 988, 190 Wis. 138. 


{a] Reasons for rule.—(1) LA 
transaction necessarily implies action, 
knowledge, and acquiescence on the 
part of both parties. Blount v. 
Blount, 48 So. 581, 158 Ala. 242, 21 
Leh. ALN-S. 9155, 17 Amn .Cas.°392....¢2)) 
“To state that he had not had such a 
transaction is the very opposite of 
testifying concerning a transaction or 
communication with the plaintiff’s 
testator.” Hutchings v. Winsor, 217 
P. 1044, 1046, 92 Okl. 37. 


53. Ark.—Jarvis v. Andrews, 96 S. 
W. 1064, 80 Ark. 277. 


Ga.—Sikes v. Seckinger, 160 S.E. 
911, 173 Ga. 673; Davis v. Walker, 136 
S.E. 901, 163 Ga. 774; Pope v. Robin- 
son, 1020S 5H 350501 Gaw 21 ea vy, 
Merritt, 91 S.E. 204, 146 Ga. 307; 
Dowdy v. Watson, 41 S.E. 266, 115 Ga. 
42; Hughes v. Etheridge, 148 S.E. 358, 
39 Ga.App. 730; Farmers’ & Merchants’ 
Bank of Cleveland y. Miller, 141 S.B. 
419, 37 Ga.App. 668; Kennedy v. But- 
ler, Stevens & Co., 84 S.E. 499, 16 Ga. 
App. 41; Webb v. Simmons, 60 S.E. 
334, 3 Ga.App. 639 [foll Moultrie Re- 
pair Co. v. Hill, 48 S.E. 143, 120 Ga. 
730; Dowdy v. Watson, 41 S.E., 266, 
115 Ga. 42]. 


Iowa.—Lusby v. Wing, 
554, 207 Iowa 1287; In re Renne’s 
Will, 189 N.W,. 776, 194 Towa. 938; 
Van Sickle v. Staub, 136 N.W. 546, 155 
Towa 472; Garretson v. Kinkead, 92 


224 NW. 


Champion’s Estate, 180 N.W. 174, 190 
Towa 451 (recognizing that witness 
testifies in regard to a personal trans- 
action no less when he denies than 
when he affirms a transaction with a 
party). 


N.J.—In re Fulper’s Estate, 132 A. 
834, 99 N.J.Hq. 293. 


N.Y.—Pinney v. Orth, 88 N.Y. 447, 
2 N.Y.Civ.Proc. 1; Tillman v. Rayner, 
109, N.Y¥.S.) 443; .125, App.Div,. 309; 
Haughey v. Wright, 12 Hun 179; 
Clarke v. Smith, 46 Barb. 30. But see 
Saratoga County Bank vy. Leach, 37 
Hun 336 (holding that witness may 
deny he signed note payable to de- 
ceased). ‘ 


Tex.—Edelstein v. Brown, 100 S.W. 
129, 100 Tex. 408, 123 Am.S.R. 816 [aff 
(Civ.App.)>-95,.S.W., 1126]:) Harris ve 
Harris’ Estate, (Civ.App.) 276 S.W. 
964; Lester v. Hutson, (Civ.App.) 184 
S.W. 268; Lester v. Hutson, (Civ. 
App.) 167 S.W. 321; Edelstein v. 
Brown, (Civ.App.) 95 S.W. 1126. But 
see Adam v. Sanger, (Civ.App.) 77 S. 
W. 954 (holding testimony negative in 
character to the effect that plaintiff 
had not had any transaction with de- 
cedent to be admissible). 


[a] Logic of rule.-—‘‘Testimony as 
to a thing ineludes any and all state- 
ments concerning its categories or at- 
tributes; and may be positive, nega- 
tive, or contradictory. If by statute 
certain witnesses were declared to be 
incompetent to testify as to the color 
of a thing, it could hardly be said that 
such a witness would be permitted to 
testify that the thing was black; that 
is to say that the thing had no color 
at all. Now as color is an attribute, 
so is existence itself; indeed, accord- 
ing to the metaphysicians and logi- 
cians, the ens is the first or highest at- 
tribute or category; therefore, to tes- 
tify as to the existence of a thing, 
whether positively, negatively, or con- 
tradictively, is to testify as to the 
thing itself.” Hughes v. Etheridge, 
148 S.E. 358, 360, 39 Ga.App. 730. 


54. Lockwood v. Rucker, 34 App.D 
C. 376; Lewis v. Merritt, 98 N.Y. 206 
Pinney v. Orth, 88 YA! GATE SOWING. 
Civ. Proc. 1; Clark v."Dada, 171!) NvY.S: 
205, 183 App.Div. 253. 


Competency of witness’ testimony 
as to his presence or nonpresence at 
ont time and place see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 404-406] 


equally within the knowledge of deceased, the wit- 
ness may testify that he was at another place at the 
time the alleged transaction took place, for this is 
not equally within the knowledge of deceased.®® Ap- 
parently, although the witness might be permitted 
to deny the existence of a transaction entirely, yet, 
if it is admitted that a transaction has taken place, 
he cannot deny the existence of some element in 
the transaction;®* and, where it is obvious that con- 
versations have passed between the witness and dece- 
dent, the witness is incompetent to deny that a par- 
ticular subject was mentioned in the conversation, 
as this would be to give negative testimony as to 
such conversations, and hence as to transactions with 
decedent.°7 


[§ 405] (b)-Date of Transaction. Statutes ren- 
dering the witness incompetent as to transactions and 
communications with deceased have in some states 
been construed to preclude the witness from testify- 
ing as to the date that an alleged transaction or com- 
munication with deceased took place,®* but in other 
states it is held that the witness is not incompetent 
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as to the mere fact of the date or time of the trans- 
action or communication.>® 


[§ 406] (c) Witness’ Own Acts, Statements, State 
of Mind; or Circumstances*°—aa. In General. It is 
often held that the witness cannot testify to acts 
that he has done pursuant to an agreement with de- _ 
ceased, if they tend to disclose or prove the transac- 
tion with deceased,*! but there is authority to the ef- 
fect that, although they are done for or in behalf of 
deceased by virtue of a contract with him,®? the wit- 
ness may, under statutes rendering him incompetent 
only as to transactions or communications with de- 
ceased, testify as to his own independent acts or con- 
duct in which decedent did not participate,®? such 
as, acts done in the absenee, or out of the presence, 
of deceased,** what the witness did with his person- 
al earnings during the lifetime of decedent,°®* the use 
made by the witness of money received from proper- 
ty conveyed to him by deceased,®® the witness’ keep- 
ing of papers in a safe in which an alleged holograph- 
ic will of decedent was found,®’ the witness’ first 
seeing decedent’s will after the latter’s death,*® his 
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55. Pillard v. Dunn, 66 N.W. 45, 


108 Mich. 301. 


56. Bay View Brewing Co. Vv. 
Grubb, 71 *p. 5538, 31 Wash. 34. 


57. Holland v. Nimitz, 239 S.W. 
Lob 28eeS WW. 298, 0b) Tex, 419. 


58. Yardum v. Evans, 235 N.W. 85, 
120 Neb. 699; Wald v. Weilhamer, 144 
N.Y.S. 929, 82 Mise. 455; Buie v. Scott, 
12 S.E. 198, 107 N.C. 181. 


59. Barlow vy. Buckingham, 26 N. 
W. 58, 68 Iowa 169; Trimmier v. 
Thomson, 19 S.E. 291, 41 S.C. 125. 

60. Delivery of property by wit- 
ness to decedent see infra § 423. 

61. Ga.—Garrick v. Tidwell, 106 
S.B. 551, 151 Ga. 294; Wagner v. Rob- 
inson, 56 Ga. 97. 

Iowa.—Grimes v. Ellyson, 105 N.W. 
418, 130 Iowa 286; Ballinger v. Con- 
nable, 69 N.W. 438, 100 Iowa 121; 
Herring v. Herring’s Estate, 62 N.W. 
666, 94 Iowa 56; Smith v. Johnson, 
45 Iowa 308. 

Kan.—kKlein v. Blackshere, 
315, 113 Kan. 539. 

Ky.—Anderson’s Adm’r v. Darland, 
234 S.W. 205, 192 Ky. 624. 


N.Y.—Fisk v. Holding, 148 N.Y.S. 
501, 163 App.Div. 85; Holland v. Hol- 
land, 90 N.Y.S. 208, 98 App.Div. 366. 


W.Va.—Owens v. Owens’ Adm’r, 14 
W.Va. 88. 


Acts tending to establish implied 
contract generally see infra § 419. 


Rendition of services see infra § 
412. 


62. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 


D.C.—Tuohy v. Trail, 
79. 

Neb.—Larson v. Swingley, 179 N.W. 
303, 105 Neb. 116. 


N.D.—Bottineau First Nat. Bank v. 
Hilliboe, 114 N.W. 1085, 17 N.D. 76, 
WMptAnn Casi 1213. 

Tex.—Potter v. Wheat, 53 Tex. 401; 
Lester vy. Hutson, (Civ. App.) 167, S. 
W. 321. 

Wash.—Slavin v. Ackman, 204 P. 
816, 119 Wash. 48; Kauffman v. Bail- 
lie, 89 P. 548, 46 Wash. 248. 


W.Va.—Fouse v. Gilfillan, 
178, 45 W.Va. 213. 


, 


Py snl Sa 


19 App.D.C. 


32 S.E. 


* 


Wis.—Belden v. Scott, 27 N.W. 356, 
65 Wis. 425. 


[a] Acts of performance in ahb- 
sence of deceased.—Where the stat- 
ute renders a party incompetent only 
as to a transaction with, or statement 
by, decedent, he may testify as to acts 
he himself has done in the absence 
of deceased, under and by. virtue of a 
contract with deceased, if they have 
no tendency to prove the transaction 
with deceased. Potter v. Wheat, 53 
Tex. 401; Kauffman y. Baillie, 89 P. 
548, 46 Wash. 248; Fouse v. Gilfillan, 
32 S.H. 178, 45 W.Va. 213. 


[b] Completion of building under 
contract with decedent.—Under a 
statute rendering a witness incompe- 
tent as to any transaction with dece- 
dent, a building contractor may testi- 
fy as to the time when a building 
erected under a contract with dece- 
dent was completed. Bottineau First 
Nat. Bank y. Hilliboe, 114 N.W. 1085, 
LO UN OO ht, SATIN: Caisse eile: (comin e 
completion of the building was the 
act of the contractor alone, and tes- 
timony concerning the same does not 
relate to a transaction with the own- 
er and does not come within the pro- 
hibition of the statute’). 


63. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala. 558; McDonald v. Har- 
ris, 31 So. 548, 131 Ala. 359. 


Ark.—Fredericktown Milling Co. v. 
Rider, 16 S.W.(2d) 9, 179 Ark. 387. 


Del.—Krause vy. Emmons, 97 A. 238, 


29 Del. 104; Nardi v. Standard Lime 

& Stone Co., 84 A. 124, 26 Del. 369. 
DiC; 

App.D.C. 383. 


Ga.—Holbrooks v. Holbrooks, 116 
S.E. 786, 155 Ga. 363; Gomez v. John- 
son, 32 S.E. 600, 106 Ga. 5138. 


Iowa.—In re Newson’s Hstate, 219 
INDY a0 5m eb, Owe, Vode: |) slerr may, 
Kiefer, 215 N.W. 607, 204 Iowa 490; 
Secor y. Siver, 161 N.W. 769, 176 N.W. 
981, 188 Iowa 1126; Hayes v. Snader, 
165 N.W. 1041, 182 Iowa 443; Kirsher 
v. Kirsher, 94 N.W. 846, 120 Lowa 337. 

Kan.—Dillon y. Gray, 123 P. 878, 
87 Kan. 129. 


Ky.—Ross v. Ross’ Adm’r, 24 S.W. 
(2d) 28%, 282 Ky... 583. 


Neb.—Bosteder v. Duling, 213 N.W. 
809, 115 Neb. 557; Larson v. Swing- 
ley, 179 N.W. 308, 105 Neb. 116. 


_N.Y.—McCarthy v. Woolston, 
N.Y.S. 507, 210 App.Div. 152; Strough 
Vv. Wilder, 3 N.Y.S. 567%, 49 Hun 405 
laff 23 N.EY 1057, 129 No ta380. ten 
R.A. 555]; McCallum v. Pickens, 213 
IN SY)S; phdi9, 12/6 Mise. 436° att 2 bn INe 
Y.S. 882, 217 App.Div. 714]. 


N.C.—Reece v. Woods, 105 S.E. 337, 
VSO UNI EON631 FOR: IM: Sutton TCoilin, 
Wells, 94 S.E. 688, 175 N.C. 1;, Harper 
v. Harper, 62 S.BH. 553, 148 N-C.! 453% 
Marsh v. Richardson, 11 S.E. 522, 106 
INGC! 539. 


N.D.—Bottineau First Nat. Bank v. 
Hilliboe) 114 N.W. 1085, 17 N.D: 76, 17 
Ann.Cas. 213; Omlie v. O’Toole, 112 
NoW;. 67.7, 16 NAD. 126: 


S.C.—Walker v. Henderson, 95 S.E. 
337, 109 S.C. 160; Trimmier v.. Thom- 
son, 19 S.E. 291, 41 S.C. 125; Foggeth 
Vv. Gattney,,. 12 “Suh. 2605 33) SiGucver 
Brown vy. Moore, 2 S.E. 9, 26 S.C. 160. 


S.D.—Hanson v. Fiesler, 207 N.W. 
449, 49 S.D. 442. 


Tex.—Buckler v. 
App.) 91 S.W. 367. 


Wash.—Marvin v. Yates, 66 P. 131, 
26 Wash. 50; Ah How v. Furth, 43 BP. 
639, 13 Wash. 550. 


Wis.—McComb v. McComb, 234 N. 
W. 707, 204 Wis. 293; Flanagan’s Es- 
tate v. Flanagan’s Estate, 173 N.W. 
29, 169 Was. 53875 Murphy v. Quinn, 
75 N.W. 168, 99 Wis. 466; Sucke v. 
Hutchinson, 72 Nw. 880, 97 Wis. 373. 


64. Del.—Krause v. Emmons, 97 A. 
238, 29 Del. 104. 


Kan.—Bryan v. Palmer, 111 P. 443, 
83 Kan. 298, 21 Ann.Cas. 1214. 


NECK he Me Mensib onan: 82S. 
cholo, uLO1G) INN. C. 


Tex.—Potter v. se ae 53 Tex. 401. 


Wash.—Kauffman y. Baillie, 89 P. 
548, 46 Wash. 248; Marvin v. Yates, 
66 P. 131, 26 Wash. 50. 


Wis.—McComb v. McComb, 234 N. 
W. 707, 204 Wis. 293; Sucke v. 
Hutchinson, 72 N.W. 880, 97 Wis. 373. 


65. Jxirsher v. Kirsher, 94 N.W. 
846, 120 Iowa 337. 


66. R. M. Sutton Co. v. Wells, 94 
SLH6885 175 IN-C.cd: 


67. Harper v. Harper, 62 S.H. ‘553, 
148 N.C. 453. 


638. In re Bradford’s Will, 110 S.E. 
586, 183 N.C. 4. 


Kneezell, (Civ. 
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reading a paragraph of a will of decedent,®® his 
working at the place where deceased was injured,*° 
whether or not he checked a particular memoran- 
dum,’ the facet that the witness operated a boarding 
house during the period for which he seeks to recover 
for services rendered and board furnished to dece- 
dent,’? or the witness’ presence at a certain place at 
a certain time.** Even the presence of deceased at 
the time of the witness’ act does not necessarily pre- 
vent him from testifying with respect thereto."* 
Mere declarations of the witness in the presence of 
decedent are not transactions or communications as 
to which the witness is incompetent,’® and the wit- 
ness has been held competent to testify that he sur- 
veyed a line and marked a corner in the presence of 
deceased,’® that he placed certain certificates, claim- 
ed to have been given him by deceased, in a suit case 
in the presence of decedent,** that he saw decedent 
a certain number of times during a period he claims 
to have rendered services to decedent,’® that he per- 
mitted decedent to ride with him in a motor truck 
contrary to the instructions of the owner,’® or that 
he went with another to see deceased about a certain 
matter so lone as he does not testify as to what 
transpired with deceased.6° A witness may noty. 
however, testify to his own conduct as an independ- 
ent fact if the conduct is of such character that in 
describing what he did himself he necessarily at- 
tributes to decedent some act or attitude with re- 
spect thereto, for the incident which is the subject of 
the testimony is then shown to be a transaction par- 
ticipated in by the two parties.*+ Testimony as to 
any statement or conversation by the witness to de- 
cedent is ordinarily preeluded,** as well as any act 
of the witness in which decedent in any way partic- 
ipated,’? and the witness may not testify to his own 
declarations if they involve a statement of what de- 
cedent said to him, as this involves or relates to a 


69. In re Newson’s Estate, 219 N.[ 645, 79 Kan. 655; 


W. 305, 206 Iowa 514. 
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f Houston Transfer & 
Carriage Co. v. Williams, 
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personal transaction with deceased.*4 The witness’ 
acts in operating a car shortly before and at the time 
of an accident in which decedent has been killed have 
been held by some courts not to involve a transaction 
with deceased as to which the witness is incompe- 
tent,®> but other courts have held that such acts are 
so closely related to, and inseparably connected with, 
the accident, which is a transaction with deceased, 
that any testimony with respect thereto relates to a 
transaction with deceased and is incompetent.8° The 
witness’ testimony to the effect that he cannot read 
and write is not incompetent as to a transaction with 
deceased.** The witness cannot testify to his own 
acts during the lifetime of deceased if the statute 
renders him incompetent as to matters occurring dur- 
ing the lifetime of deceased.®® * 


~ 

Conclusions of witness. The witness cannot tes- 
tify as to the conclusions he has drawn from a con- 
versation with deceased, under a statute rendering 
him incompetent as to any transaction or communi- 
cation with deceased,*® or a statute rendering him 
incompetent as to any conversations with, or admis- 
sions by, decedent.°° 


“Denial of acts or conduct. It has been held that 
the witness cannot deny that he did a certain act 
when it tends to prove by inference that decedent 
must have engaged in the transaction,®! or testify 
that he used no undue influence on deceased,®? but 
other authority holds that a denial by a defendant 
that he forged the name of decedent on the back of 
a certificate alleged to have been transferred by way 
of gift does not come within a statute rendering him 
incompetent as to personal transactions er communi- 
cations with decedent.?? 


Mental state or reliance on representations. 
While the mental attitude of the witness cannot be 


s son’s Estate, 234 N.W. 619, 57 S.D. 
(Tex.Civ. | 639. 


‘ : : qeyice he | EAUDION) ZOU ESIWien ail, = Lhe s.Ong rothen = 
one a uae bg Seal nee & grounds (Commn.App.) 221 S.W. Demand or notice see infra § 408. 
” , e . 1081]; Heath v. Moore, (Tex.Civ. 83. Tomlinson v. Noel, (Tex.Civ. 


71. Kern y. Kiefer, 215 N.W. 607,] App.) 146 S.W. 
204 Iowa 490. 


72. Gomez v. Johnson, 32 S.E. 600, 


709; 
ham, 235 N.W. 797, 204 Wis. 332. 


82. Ala.—Buye v. Alabama Marble 


Waters v. Mark-| App.) 223 S.W. 1028. 


[a] Assistance and direction of 
decedent.—The witness may not tes- 


106 Ga. 518. 
73. Trimmier v. Thomson, 19 S.E. 
Pils Cal SHOR alas 


74. Hodges v. Wells, 147 So. 672, 
226 Ala. 558; Marsh v. Richardson, 
11 S.E. 522, 106 N.C. 539; Flanagan’s 
Estate v. Flanagan’s Wstate, 173 N.W. 
297, 169 Wis. 537. 


75. Elanagan’s Estate v. Flana- 
gan’s Hstate, supra. 

76. Marsh vy. Richardson, 
HaeA LOGIN: ©, aa o. 


77. In re La Grange’s Estate, 181 
N.W. 807, 191 Iowa 129. 


73. Hayes v. Snader, 165 N.W. 


1041, 182 ieee 443. 


79. Hodges v. Wells, 147 So. 672, 
226 Ala. 558. 


80. Huff v. Powell, 
48 Tex.Civ.App. 582. 


81. Odum vy. McArthur, 139 S.E. 
870, 165 Ga. 103; Fairchilds v. Harts- 
field, 87 S.E. 285, 144 Ga. 348; Klein v. 
v. Blackshere, wor Px solo, 413 Kan. 
539; Dillon v. Gray, 123 Pp. 878, 87 
Kan. 129; Clifton v. Meuser, 100 P. 


107 S.W. 364, 


1S. 


Quarries, 75 So. 9, 199 Ala. 589. 


N.C.—Davis v. Evans, 51 S.E. 
139 N.C. 440. 

§.D.—In re Olson’s Estate, 234 N.W. 
619,'57 S.D: 639. 


956, 


Tex.—Donigan v. Emmert, (Civ. 
App.) 239 S.W. 659. 
Wis.—Waters v. Markham, 235 N. 


W. 797, 204 Wis. 332; Hazer v. Streich, 
66 N.W. 720, 92 Wis. 505. 


[a] Tustrations.—(1) A plaintiff's 
objection to decedent as to the man- 
ner in which the latter was driving a 
car cannot be testified to under a stat- 
ute rendering a witness incompetent 
as to personal transactions and com- 
munications with deceased. Waters 
v. Markham, 235 N.W. 797, 204 Wis. 
332, (2) A warning or order by the 
witness to deceased is a'conversation 
with deceased within the meaning of 
the statute, whether the actual talk- 
ing was done by only one or both. 
Buye v. Alabama Marble Quarries, 
75 So. 9, 199 Ala. 589. (3) A witness 
cannot testify that he read a will toa 
testator and explained its contents to 
him, as this is a transaction and con- 
versation with deceased. 


tify to his act in fixing the beginning 
corner for a boundary with the assist- 
ance and under the direction of de- 
ceased. Tomlinson vy. Noel, (Tex.Civ. 
App.) 223 S.W..1028. 


84. White v. Evans, 124 S.B. 194, 
188 N.C. 212: 


85. McCarthy v. Woolston, 205 N. 
YS. (507,210 “App. Divi 115.2. 


86. Miller v. Walsh’s Adm’x, 43 S. 
W.(2d) 42, 240 Ky. 822. 


87. Carstens v. Landrum, (Tex. 
Civ.App.) 5 S.W.(2d) 208 [rev on oth~ 


er grounds (Commn.App.) 17 S.W. 
(2d) 803]. 
88. Swieckowski v. Sypniewski, 


144 A. 141, 294 Pa. 323. 


83. Feltes v. Tobin, 171 N.W. 739, 
187 Iowa 11. 


90. See supra § 394 


91. Boyd v. Boyd, By N.E. 118, 164 
ING ey polo LON. iv.Proe. 248. 


92. In re Fulper’s Estate, 132 A. 
834, 99 N.J.Eq. 293. 


93. Murphy v. Quinn, 75 N.W. 168, 


In re Ol-'99 Wis. 466. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 406-409] 


established as a fact by proving as a basis for it a 
personal transaction or communication as to which 
the witness is incompetent,®* as a general rule, un- 
der statutes which relate the incompetency to trans- 
actions or communieations with decedent, and which 
are construed to require that the matter be one as 
to. which decedent could have testified of his own 
knowledge if living,®® a witness is free to testify to 
his intention or own mental condition or state of 
mind at the time of engaging in a transaction or 
communication with decedent,?® and, hence, a wit- 
ness claiming to have been defrauded by false repre- 
sentations of deceased may testify to his reliance 
thereon,?? but he eannot in this way indirectly give 
testimony as to conversations with decedent as to 
which he is ineompetent.°S If the applicable stat- 
ute renders the witness generally incompetent to tes- 
tify in his own favor, except as to matters occurring 
after the death of deceased, the witness may not tes- 
tify to the state of his mind prior to the death of de- 
eeased,®® or his understanding and knowledge with 
respect thereto at the time he entered into a contract 
with decedent. 


[§ 407] bb.. Domicile. Testimony as to the domi- 
eile of the witness, at the time of a transaction with 
decedent, is competent where the statute disqualifies 
him only as to transactions or communications with 
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deceased.? 


[§ 408] cc. Making Demand on, or Giving Notice 
to, Deceased. Under a statute rendering the witness 
incompetent as to any transaction or conversation or 
communication with deceased, a witness cannot tes- 
tify as to a demand for payment from deceased, or 
as to his demand on decedent for certain property,* 
or as to his giving notice to decedent in respect of 
certain matters.® If, however, deceased has obtain- 
ed notice of a certain fact otherwise than by a trans- 
action or communication with the witness, and the 
latter has independent knowledge of this fact, he 
may testify with respect to the same.® 


[§ 409] dd. Possession or Occupancy of Proper- 
ty.’ If the statute renders the witness incompetent 
only as to transactions or communications with de- 
ceased, the witness can testify to his own possession 
or occupancy of property as an independent fact, if 
it does not appear to relate to a transaction with de- 
ceased,® or as to how much property was possessed by 
him at a certain time;? and some cases go even fur- 
ther and permit the witness to testify to his posses- 
sion or occupancy of property, although he claims 
it by virtue of a transaction with deceased,'® and 
the evidence inferentially tends to prove the trans- 
action with deceased,'! or to testify to his exclusive 


94. O’Marr v. Mclean, 238 N.Y.S. 
443, 228 App.Div. 19 [rev 285 N.Y.S. 
428, 134 Misc. 143]. 


95. See supra § 398. 


96. Iowa.—In re Talbott’s Estate, 
224 N.W. 550, 209 Iowa 1; In re New- 
son’s Estate, 219 N.W. 305, 206 Iowa 
514; In re Wittick’s Estate, 145 N.W. 
913, 164 Iowa 485. 


Kan.—File v. Conzelman, 187 P. 878, 
106 Kan. 345. 


Ky.—Dennis v. Thomson, 43 S.W. 
(2d) 18, 240 Ky. 727. 


Neb.—Hlavaty v. Blair, 
330, 101 Neb. 414. 


N.Y.—Hard v. Ashley, 23 N.E. 177, 
117 N.Y. 606; Brown v. Brown, 34 
Barb. 533. But see Tooley v. Bacon, 
70 N.Y. 34 (holding that the intent 
with which the witness placed prop- 
erty in the hands of deceased is an ele- 
ment which accompanied and char- 
acterized the transaction so that the 
witness is incompetent with respect 
thereto). 


N.C.—McRae v. Malloy, 93 N.C. 154. 


Tex.—American Exchange Nat. 
Bank of Dallas v. Keeley, (Civ.App.) 
39 S.W.(2d) 929; Dean v. Dean, (Civ. 
App.) 214 S.W. 505, 508. 


“The intent with which a party does 
an act is a fact known to him, and 
he is a competent witness to testify as 
to such fact.” Dean v. Dean, supra. 


[a] Absence of fraudulent intent. 
—In an action in which one of the 
issues is whether a husband, in caus- 
ing a deed to be made to’his wife, who 
has since died, was actuated by fraud- 
ulent intent, his testimony that he did 
not intend to defraud creditors, but 
intended to enable her to handle the 
property during his sickness, is not 
incompetent under a statute relating 
to transactions had with a person 
since deceased. File v. Conzelman, 
187 P. 878, 106 Kan. 345. 


97. Iowa.—Secor yv. Siver, 161 N. 
W. 769, 176 N.W. 981, 188 Iowa 1126; 
Gray v. Sanborn, 159 N.W. 1004, 178 
Iowa 456, 


163 N.W. 


Ky.—Dennis v. Thomson, 43 S.W. | 435, 177 Ala. 113. 
(2d) 18, 240 Ky. 727. Ark.— Webster v. Telle, 6 S.W.(24) 
Neb.—Hlavaty v. Blair, 163 N.W. | 28, 176 Ark. 1149. 


330, 101 Neb. 414. 


N.Y.—Hard v. Ashley, 23 N.E. 177, 
180, 117 N.Y. 606; Hill v. Woolsey, 21 
N.E. 127, 113 N.Y. 391. But see Mer- 
rill v. Brunner, 9 N.Y.St. 47 (apparent- 
ly refusing to allow witness to tes- 
tify to his reliance on decedent’s 
representations in making a contract 
with a firm of which decedent was a 
member). 


Wash.—Normile v. Denison, 199 P. 
995, 116 Wash. 452. 


“The condition of the minds of the 
witnesses when they consummated 
their agreement by executing the con- 
tract neither proved nor disproved the 
personal transactions between them 
and the deceased. That had been 
proved; and the proof of their state 
of mind as to belief in, or reliance 
upon, what they had been informed of, 
was not a matter of which the de- 
ceased could have had any knowledge, 
and with which he was not concerned 
at the time.” Hard v. Ashley, supra. 


98. In re Newson’s Hstate, 219 N. 
W. 305, 206 Iowa 514; Hard vy. Ashley, 
13, N.Y.s) 403 [aff 32: NB 101'5, 136 
N.Y. 645]. 


99. In re Law’s Estate, 
App. 8. ' 


1. Stokes v. Stokes, 88 N.E. 829, 
240 Ill. 330. 


2. Trimble v. Mims, 
920Gan 103. 


3. Davis v. Evans, 51 S.E. 956, 139 
N.C. 440. 


4 Conway v. Moulton, 6 Hun (N. 
Y.) 650. 


5. Finton v. Egelston, 16 N.Y.S. 
721, 61 Hun 246; Hazer v. Streich, 66 
N.W. 720, 92 Wis. 505. 


6. Raulerson vy. Rockner’s Adm’x, 
17 Fla. 809. 


7. Possession of written instru- 
ments see infra § 439. 


&  Ala.—Napier v. Elliott, 


214 Ill. 


18 S.E. 362, 


58 So. 


Ky.—Combs v. Roark, 267 S.W. 210, 
206 Ky. 454. See Dils v. Justice, 127 
S.W. 472, 187 Ky. 822 (holding that, 
where defendant’s decedent purchased 
certain land in controversy pursuant 
to a deed, and was in possession there- 
of up to the time of his death, plain- 
tiff could not testify for himself as to 
any intrusion on decedent’s posses- 
sion, except as authorized by Civ. 
Code Prac. § 606). 


N.C.—Thompson y. 
620, 96 N.C. 9. 


Ok1.—Manning vy. Maytubby, 141 P. 
781, 42 Oki, 414. 


9. Price v; Brown, 5 N.YsSt. 7,125 
Wkily.Dig. 43 [aff 20 N.E. 381, 112 N. 
Ye 677 2 Silvia 143]. 


10. Ala.—Wood v. Brewer & Brew- 
er, 73 Ala. 259. See Moore v. Moore, 
103 So. 892, 212 Ala. 685 (Where it was 
said that the statute does not exclude 
evidence of acts of possession). 


Ark.—Wilson v. Edwards, 94 S.W. 
927, 79 Ark. 69. 


Iowa.—In re Wearin’s Estate, 149 N. 
W. 621, 167 Iowa 535; Hutton v. Dox- 
see, 89 N.W. 79, 116 Iowa 13. 


Kan.—Dillon vy. Gray, 123 P. 878, 
87 Kan. 129. 


Tenn.—Mason y. Willhite, 
61 S.W. 298. 

Tex.—Lester v. Hutson, (Civ.App.) 
167 S.W. 321; Britton v. Tischmacher, 
(Civ.App.) 31 S.W. 241. 


Wash.—Bardsley y. Truax, 116 P. 
1075, 64 Wash. 400. 


Onley, 1 S.E. 


(Ch.A.) 


Wis.—Murphy v. Quinn, 75 N.W. 
168, 99 Wis. 466; Pritchard v. Prit- 
chard, 34 N.W. 506, 69 Wis. 373; 


Stewart v. Stewart, 41 Wis. 624. 


11. Inre Wearin’s Estate, 149 N.W. 
621, 167 lowa 535; Bardsley v. Truax, 
116 P. 1075, 64 Wash. 400; Murphy v. 
Quinn, 75 N.W. 168, 99 Wis. 466. 


_ [a] Mlustration.—Where the issue 
is as to the delivery of certain certifi- 
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possession of the property, until decedent’s death, in 
order to negative the making of an alleged delivery to 
decedent.12 There are, however, a considerable num- 
ber of cases which deny the witness the right to tes- 
tify to his own possession of property where the pos- 
session must have originated in, or resulted from, a 
personal transaction with deceased, and the “posses- 
sion inferentially tends to prove the transaction.'* 
The witness’ possession of property before the death 
of decedent cannot be testified to where the statute 
renders the witness incompetent as to matters occur- 
ring before death or during decedent’s lifetime.** 


[§ 410] ee. Making of Improvements.'® Under a 
statute relating the incompetency to transactions 
with deceased, it has been held that one seeking en- 
forcement of decedent’s agreement to make a convey- 
ance of certain land may testify as to improvements 
which the witness has placed upon the land,*® and 
that one who has purchased property with decedent 
and made a partition thereof may testify to im- 
provements which he has placed upon his portion ;1* 
but on the first proposition there is contrary author- 
ity holding plaintiff incompetent to testify to his 
improvements upon land claimed by parol agreement 


with deceased, on the ground that such testimony has‘ 


11 W.Va. 307. 
“In this case, 


cates alleged to have been transferred 
by decedent as a gift, the witness, the 
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the possession by 
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reference to a transaction with deceased,** and a 
plaintiff seeking reimbursement for the same may not 
testify that he paid for improvements upon the land 
of deceased. If the tendency or purpose is not to 
prove a transaction with deceased, a witness may tes- 
tify as to improvements which he has placed upon 
land.2° A statute making the surviving party to a 
contract generally incompetent to testify in his own 
favor makes a vendee in a suit for specific perform- 
ance incompetent to testify to his making of improve- 
ments upon the premises after entering into an al- 
leged parol contract of purchase with decedent.*+ 


[§ 411] ff. Ownership of Property, Income, and 
Financial Condition.2?, Although some authority 
holds that the witness cannot testify to ownership 
which is based on a transaction with’ deceased,”* if 
the statute renders the witness inconypetent only as 
to transactions or communications with decedent, he 
may testify to facts which establish his title to, or 
ownership of, property independently of any act of 
decedent,?* and it has been held that the witness may 
testify to his ownership of property which he claims 
to have obtained from deceased so long as he does 
not testify as to the transaction by which he obtain- 
éd*title.2® A wife suing her husbend’s estate for 


living, a defendant sued on a note by 
decedent’s estate cannot, where there 
is an issue as to whether the note has 


alleged donee, may testify to her pos- 
session of the certificates without im- 
properly violating a statute prohibit- 
ing testimony as to personal transac- 
tions with deceased. In re Wearin’s 
Estate, 149 N.W. 621, 167 Iowa 535; 
Murphy v. Quinn, 75 N.W. 168, 99 Wis. 
466. 

12. McComb v. McComb, 234 N.W. 
707, 204 Wis. 293. 

13. Ga.—Odum v. McArthur, 139 S. 


E. 870, 165 Ga. 103; Zellars v. Orr, 95 
S.E. 6, 147 Ga. 607; Wall v. Wall, 77 


S.E. 19,.189 Ga. 270, 45 L.R.A.N.S. 
583. 

Neb.—Russell v. Close, 112 N.W. 
559, 79 Neb. 318. 

N.J.—East Rutherford Savings, 


Loan & Building Ass’n v. McKenzie, 
100 A. 931, 87 N.J.Eq. 375. 


N.Y.—Hoag v. Wright, 66 N.HE. 579, 
174 N.Y. 36, 63 L.R.A. 163; Richardson 
v. Emmett, 63 N.E. 440, 170 N.Y. 412, 
33 N.Y.Civ.Proc. 50; Wilber v. Gil- 
lespie, 112 N.Y.S. 20, 127 App.Div. 
604; Matter of Knibb’s Estate, 96 N.Y. 
S. 40, 108 App.Div. 134; In re Brown’s 
Ex’r, 226 N.Y.S. 1, 130 Misc. 865 [mod 
on other grounds 169 N.E. 612, 252 N. 
Y. 366]; Davis v. Davis, 104 N.Y.S. 
824. And see Lewis v. Merritt, 98 N. 
Y. 206; Rix v. Hunt, 44 N.Y.S. 988, 
16 App.Div. 540 (both holding that the 
witness may testify to his own pos- 
session at a certain time, although it 
inferentially tends to show a personal 
transaction with deceased, where the 
testimony is offered merely to contra- 
dict some fact testified to by a witness 
on the other side). But see Card v. 
Card, 39 ~N.¥Y.i 83273" Mortimer: -v. 
Chambers, 17 N.Y.S. 874, 68 Hun 335; 
Strough v. Wilder, 3 N.Y.S. 567, 49 
Hun 405 [aff 23 N.E. 1057, 119 N.Y. 
530, 7 L.R.A. 555] (all three holding 
that the witness may testify to his 
own possession at a certain time, al- 
though it inferentially tends to prove 
a personal transaction with deceased). 


N.D.—Druey v. Baldwin, 172 N.W. 
663, 182 N.W. 700, 41 N.D. 473. 


W.Va.—Calwell v. Prindle’s Adm’r, 


Miss Emmett of the certificates of 
stock in the autumn of 1885 had no 
materiality whatever except for the 
purpose of establishing a delivery to 
her of the certificates after they had 
been issued in her name by the rail- 
road company. And it tended to es- 
tablish such a delivery and to permit 
an inference as to the nature of the 
transaction between her and Richard- 
son when considered in connection 
with the fact that he had first caused 
stock which he owned and had paid 
for to be issued in her name by the 
railroad company. Under such cir- 
cumstances testimony by her to the 
effect that almost immediately after- 
ward she had these certificates in her 
possession was in its effect testimony 
of both transaction and communica- 
tion.” Richardson v. Emmett, 63 N.E. 
Ei 170 N.Y. 412, 420, 33 N.Y.Civ.Proc. 


[a] TNlustrations.—(1) A witness 
incompetent to testify directly to de- 
livery from decedent cannot testify to 
his possession of the property where 
the only purpose for which such evi- 
dence could be introduced is to: estab- 
lish a state of facts from which the 
delivery or nondelivery of the proper- 
ty might be inferred. Druey v. Bald- 
win,' 172 N.W. 6638, 182 N.W. 700, 41 
N.D. 473. (2) <A plaintiff suing for 
specific performance of an alleged 
parol agreement of decedent to make 
a gift of land cannot testify to his 
possession of the land as it has direct 
reference to the alleged transaction 
with decedent. Odum v. McArthur, 
£39) SiE7 870, 165) 'Ga108. Gy A-de- 
fendant claiming property by way of 
gift from decedent cannot testify to 
his possession as possession of a thing 
derived from another is a personal 
transaction with the person from 
whom the possession was derived. 
Davis v. Davis, 104 N.Y.S. 824, 51 Hun 
639, 4 Silv.Sup. 525; In re Brown’s 
Ex’r, 226 N.Y.S. 1, 130 Mise. 865 [mod 
on other grounds 169 N.E. 612, 252 N. 
Y. 366]. (4) Under a statute render- 
ing a witness incompetent as to trans- 
actions with deceased which he could 
have rebutted, denied, or explained if 


been paid, testify that during the life 
of deceased the note was after ma- 
turity in defendant’s possession as 
his own property. Zellars vy. Orr, 95S. 
E. 6, 147 Ga. 607. 


Competency to testify to transfer 
or delivery of property from decedent 
see infra § 423. 


14. McDonald v. McDonald, 41 N.E. 
836, 142 Ind. 55; Burns v. Nolette, 144 
A. 848, 83 N.H. 489, 67 A.L.R. 1071. 


15. Payment of taxes or other 
charges see infra § 424. 


16. Hutton v. Doxsee, 89 N.W. 79, 
116 Iowa 13; Hanson y. Fiesler, 207 N. 
W. 449, 49 S.D. 442. 


17. Holbrooks y. Holbrooks, 116 S. 
E786, 155, Gai 863. 


18. Odum v. McArthur, 139 S.E. 
870, 165 Ga. 108; Odum v. McArthur, 
127 S.E. 848, 160 Ga. 281; Garrick v. 
Tidwell, 106 S.E. 551, 151 Ga. 294. 


19. Ballinger v. Connable, 69 N.W. 
438, 100 Iowa 121. 


20. Padgett v. Gaddis, 119 S.E. 525, 
156 Ga. 385. 


21. Emmel v. Hayes, 14 S.W. 328, 
102 Mo. 186, 22 Am.S.R. 769, 11 L.R.A. 
040. 

22. Transfers and conveyances by 
decedent to witness see infra § 423. 


23. Turner v. Murchison, (Tex.Civ. 
App.) 31 S.W. 428; Lumpkin v. Mont- 
gomery, (Tex.Civ.App.) 25 S.W. 661. 


24. Tisdale v. Maxwell, 58 Ala. 40; 
Chipman vy. Perdue, 205 S.W. 892, 185 
Ark. 559; Holmes v. Maddax, 165 S.R. 
92,175 Ga. 365; Baxter v. Knowles, 12 
Allen (Mass.) 114. 


[a] Ownership of note.—A party 
may testify as to his:ownership of a 
note on which he sues the estate of 
a deceased, as this is not as to a 
transaction with deceased. Chipman 
v. Perdue, 205 S.W. 892, 135 Ark. 559. 


25. Knittle v. Ernst, 168 N.W. 754, 
40 S.D. 594. See Jones v. Subera, 126 
N.W. 253, 25 S.D. 223 (where witness 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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money loaned him during his lifetime may testify 
that she had money of her own before the marriage,”°® 
and that she worked for a certain rate of pay after 
the marriage.?7_ If the statute prohibits testimony as 
to matters equally within the knowledge of decedent, 
the witness cannot testify that money received by 
decedent on a check was the property of the wit- 
ness,7® but, under such a statute, where the owner- 
ship of property is involved, the witness may testify 
that he purchased the property with his own money 
in the absence of deceased, although it is contended 
that this is an indirect way of proving lack of own- 
ership in decedent as to which he had knowledge.?® 


[§ 412] gg. Rendition or Furnishing of Services 
or Supplies?°—(aa) Services. While a statute ren- 
dering an interested witness incompetent as to trans- 
actions or communications with deceased precludes a 
-person, who is making claim for services rendered 
to decedent, from testifying directly to a contract 
of employment by decedent,*+ or knowledge or au- 
thorization by decedent of the rendition of services 
by the witness,?? it is often held that the witness 


sought to testify as to conveyance,;122 S.W. 451, 


from deceased). 

26. Free v. Maxwell, 212 S.W. 325, 
188 Ark. 489. 

Loans generally see infra § 421. 

27. Free v. Maxwell, 212 S.W. 325, 
138 Ark. 489. 


28. Shouldice v. McLeod, 90 N.W. 
288, 130 Mich. 444. [a] 


W. 367. 


13 Wash. 550. 


WITNESSES 


57 Tex.Civ.App., 375; 35. 
Buckler v. Kneezell, 


Wash.—Ah How v. Furth, 43 P. 639, | 133, 


But compare Marshall v. Mitchell, 
38 S.H. 158, 59 S.C. 523 
Gaffney, 12 S.E. 260, 33 S.C. 303. 


Tllustrations.—(1) In seeking 
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may, so long as he does not testify to the contract or 
transaction with deceased, which he must otherwise 
establish, testify as to the acts or matters which may 
constitute the services rendered if they are not of 
such character that they must necessarily have been 
rendered directly and personally to deceased or with 
his consent,?? and this, although such testimony tends 
to define the full meaning and operation of an agree- 
ment with deceased.?4 Also, one seeking to recover 
from the estate of a decedent for domestic services 
may testify as to the kind and amount of work re- 
quired in caring for such household, as this is not 
the relation of a transaction with deceased so long as 
the witness does not testify to what services she her- 
self rendered.?® There is authority for a rule stated 
broadly that a party seeking to recover for services 
rendered with the knowledge or consent of decedent 
cannot testify that he performed the work or sery- 
ices;*® and the witness has in many cases been de- 
nied the right to testify as to services rendered to 
decedent, where the testimony is such that it dis- 
closes a transaction with deceased,?7 as where the 


Wise v. Outtrim, 117 N.W. 264, 
139 Iowa 192, 180 Am.S.R. 301. 


36. In re Kahl’s Bstate, 232 N.W. 
210 Iowa 903; Herring v. Her- 
ring’s Estate, 62 N.W. 666, 94 Iowa 56; 
Smith v. Johnson, 45 Iowa 308; Gier- 
ing v. Sauer, 87 A. 774, 120 Md. 295; 
In re Kahn’s Hstate, 251 N.Y.S. 23, 
140 Mise. 532; Barrett v. Andrew, 94 
S.E. 144, 81 W.Va. 283 [foll Owens v. 
Owens’ ‘Adm’r, 14 W.Va. 88, 94]. 


(Civ.App.) 91 S. 


Foggeth v. 


29. Moore v. Machen, 82 N.W. 892, 
124 Mich. 216. 


30. Cross references: 
Contracts generally see infra § 419. 


Transfer or delivery of property gen- 
erally see infra § 423. 


Value of services or property see infra 

§§ 427, 428. 

81. White v. Dougherty, 76 A. 609, 
24 Del 355; In re Willmott’s Hstate, 
230 N.W. 330, 211 Iowa 34, 71 A.L.R. 
1018; Soderland v. Graeber, 180 N.W. 
745, 190 Iowa 765; Trautman v.. Traub, 
129 N.W. 322, 150 Iowa 23; Hapke v. 
Hapke, 220 P. 660, 93 Okl. 1'80. 


Contracts generally see infra § 419. 


32. Matter of Havemeyer’s Estate, 
39 N.Y.S. 550, 6 App.Div. 535 [aff 40 
N.Y.S. 939, 8 App.Div. 312 (rev on 
other grounds 41 N.Y.S. 1118, 8 App. 
Dina, 6190) 


33. Ala.—Warten Vv. 
758, 195 Ala. 93. 


Fla.—Lewis v. Meginniss, 12 So. 19, 
30 Fla. 419; Deans v. King’s Ex’x, 20 
Fla. 533. 


Kan.—Lee v. Downing, 214 P. 786, 
113 Kan. 329; Heery v. Reed, 102 P. 
846, 80 Kan. 380. 


Neb.—Fitch v. Martin, 
1072, 74 Neb. 538. 


N.J.—Provost v. Robinson, 33 A. 
204, 58 N.J.Law 222. 


N.Y.—Lerche v. Brasher, 10 N.E. 
58, 104 N.Y. 157, 11 'N.Y.Civ-Proe. 423, 
95 N.Y. Wkly.Dig. 417; “ Shedrick ~v. 
Young, 76 N.Y.S. 56, 12, App.Div. 278; 
Matter of Havemeyer’ s Estate, 39 N. Y. 
S. 550, 6 App.Div. 535 [aff 40 N.Y.S. 
939, 8 App.Div. 312 (rev. on other 
grounds Ad NtiyaS. A Lils8e)8. App. Div. 
619)]; Howe v. Regensburg, NEVA IRENE, 
S. 837, 75 Mise. 132; In re Merchant’s 
Bstate, 6 N.Y.S. 875. 


Tex.—Henderson v. Davis, (Civ. 
App.) 191 S.W. 358; Wells v. Hobbs, 


, 


Black, 70 So. 


104 N.W. 


® 


to establish a claim against deceased 
for services rendered, a party may 
testify as to the number of cattle of 
decedent fed by him, and the length 
of time they were fed, such testimony 
being as to collateral facts and not 
as to a transaction with deceased 
within the meaning of the statute. 
Warten v. Black, 70 So. 758, 195 Ala. 
93. (2) An architect suing for 
services rendered to deceased may 
testify that he made certain plans and 
specifications of a certain value if he 
does not testify to any transaction or 
conversation with deceased. Buckler 
v. Kneezell, (Tex.Civ.App.) 91 S.W. 
367. (38) Under a personal transac- 
tion statute a witness may testify as 
to work .done and material furnished 
in building a barn and digging a cel- 
lar, although it is otherwise shown 
that these acts were done under a 
contract with deceased. Lee v. Down- 
ing, 214 P. 786, 118 Kan. 329. (4) In 
an action to recover for services, an 
attorney may testify that he actually 
did certain acts in the absence of de- 
ceased, such as making trips and ex- 
amining titles, as they are independ- 
ent facts which are not transactions 
with deceased. Fitch v. Martin, 104 
N.W. 1072, 1076, 74 Neb. 538 (‘In this 
case, any examination of title by 
Fitch or journeys to other points made 
by him upon business, the nature of 
which is shown to be connected with 
the deceased’s affairs and as to which 
the deceased did not personally par- 
ticipate, are proper to be admitted in 
evidence as independent facts’’). See 
Lerche v. Brasher, 10 N.E. 58, 104 N.Y. 
157,:11 N.Y.Civ.Proc. 423 (where at- 
torney was allowed to testify to 
services rendered out of decedent’s 
presence). (5) <A dentist suing for 
dental services rendered decedent can- 
not testify to the making of dece- 
dent’s plates in the absence of dece- 
dent or out of his presence. Howe v. 
tae gensburg, 132 N.Y.S. 837, 75 Misc. 


34. Warten vy. Black, 70 So. 758, 195 
Ala. 93. 


“A contract, whether express or im- 
plied by law, is a transaction. And it 
seems to me, that when one person 
testifies, that he did work and labor 
for another, generally he must be tak- 
en and considered as testifying to a 
transaction, in legal contemplation, 
between him and such other person, 
within the true meaning and intent 
of the law now under consideration, 
because the testimony of the witness 
tends to prove, in legal effect, not only 
a request to do the work, but also a 
promise to pay him therefor, what 
the same was reasonably worth, and 
also that he did the work in consid- 
eration of such request. The doing of 
the work and labor is the considera- 
tion of the contract or promise to pay, 
whether express or implied, and it 
Seems to me, cannot be separated from 
the contract or transaction very 
easily.” Owens v. Owens’ Adm’r, 
supra. 


[a] Iowa rule stated.—‘The rule 
of our previous cases is that a claim- 
ant seeking to recover against an ad- 
ministrator for work or Services per- 
formed for the deceased is an incom- 
petent witness to testify as to the 
service performed, or to any fact 
which tends to establish an express or 
implied contract between himself and 
the deceased.’ In re Kahl’s Estate, 
232 N.W. 133, 136, 210 N.W. 9038. 


37. Ga.—Parker v. Ballard, 51 S.E. 
465, 123 Ga. 441 [foll Wilkes v. Groov- 
er, 75 S.E. 353, 138 Ga. 407]; Anderson 
y, Goetzinger, 87 S.E. 835, 17 Ga.App. 


Iowa.—Cowan v. Musgrave, 35 N.W. 
496, 73 Iowa 384. 


Ky.—Keene’s Ex’x v. Newton, 232 
S.W. 71, 192 Ky. 6. 


Md.—Knight v. Knight, 141 A. 706 
155 Md. 2438. 


N.Y.—Cotter vy. Diggnan’s Estate, 
225 N.Y.S. 422, 222 App.Div. 789; Mos- 
es v. Hatch, 56 N.Y.S. 561, 38 App. 


y 
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services are of a personal nature necessarily done in 
the presence or with the knowledge. or consent of 
decedent, so that the testimony will tend to show 
the existence of an implied contract by decedent to 
pay for the services;?® and it has been said that,. 
although the services are alleged to have been ren- 
dered under an express, rather than an implied, con- 
tract, the witness cannot testify with respect there- 
to, for the statute does not preclude such testimony 
only where an implied contract to pay for the serv- 
On the other hand, 
there are a number of cases, displaying a contrary 
tendency, which permit the witness to testify to the 
rendition of services for decedent, although from the 


ices is sought to be established.?® 


Heo 140; Fisher vy. Verplanck, 17 Hun 
150. 


N.C.—Brown vy. Adams, 93 S.E. 989, 
Pid) N.C 490) i RVA.1918C 91) Dunn 
ve Currie; 53 -S.H. 533, 141 N.C. 123. 


Tex.—Barttlingck v. Harriman, 
S.W. 884, 16 Tex.Civ.App. 462. 


38. Ark.—Williams v. Walden, 100 
S.W. 898, 82 Ark. 136; Cash v. Kirk- 
ham, 55 S.W. 18, 67 Ark. 318. 


Del.—Lodge vy. Fraim, 63 A. 233, 21 
Del. 352. 


D.C.—Marmion y. McClellan, 11 
App.D.C. 467. See Tuohy v. Trail, 
19 App.D.C. 79 (holding that plaintiff 
suing for services as housekeeper and 
servant may testify as to the rendi- 
tion of the services and the value 
thereof). 


Fla.—Chapin y. Mitchell, 32 So. 875, 
44 Fla. 225. 


Ga.—Wilkes v. Groover, 75 S.E. 353, 
138 Ga. 407; Greenwood vy. Greenwood, 
“163 S.E. 318, 44 Ga.App. 848. 

Iowa.—In re Kahl’s Estate, 232 N. 


W. 138, 210 Iowa 903; Sheldon v. 
At anata 133 N.W. 1076, 153 Iowa 


41 


Kan.—Heery v. Reed, 102 P. 846, 80 
Kan. 380; Clifton v. Meuser, 100 P. 
645, 79 Kan. 655. 


Ky.—Newton’s Ex’r v. Field, 32 S. 
Wear 62350) 9 Siakey,, 86, iG key. 1. (695 
Green’s Adm’r vy. Teutschmann, 97 S. 
W. 7, 29 Ky.L. 1149. 


N.J.—Baker v. Bancroft, 54 A. 563, 
69 N.J.Law 223; Dickerson v. Payne, 
48 A. 528, 66 N.J.Law 35. 


N.Y¥.—Heyne v. Doerfier, 26 N.E. 
1044, 124 N.Y. 505; Brague v. Lord, 67 
IND Wen 405,20 MAb DAN. Cassmiimimey, 4aviINiny. 
Super. 193]; Manson v. Wright, 199 
N.Y.S. 459, 205 App.Div. 294; Ken- 
nedy v. Mulligan, 160 N.Y.S. 105, 173 
App.Div. 859; Russell v. Hitchcock, 
93 N- Y-S5 950; 105 App: Div.7315;" Mee= 
han y. Heffernan, 76 N.Y.S. 789, 73 
App.Div. 615; Mitchell vy. Hollands, 
76 N.Y.S. 120, 72 App.Div. 224; Yates 
v. Root, 38 N.Y.S. 663, 4 App.Div. 439; 
Taylor v. Welsh, 36 N.Y.S. 952, 92 Hun 
272; Somerville v. Crook, 9 Hun 664; 
Ross v. Ross, 6 Hun 182; In re -Fin- 
Saree et Ose UN eon moO LOM OVS Cen bolo 
Brownell v. Smyder, 154 N.Y.S. 863, 
91 Mise. 290; Titus v. Spencer, 145 N. 


Y.S. 40; Keller v. Stuck, 4 Redf.Surr. 
294. 
N:Ci—Price y. Pyatt, 167 S'E. 169; 


208 N.C. 799; Knight v. Everett, 67 
Sum 328) Wb2 NC) Disse Dunn, v..Cur- 
rie, 53 S.B. 583, 141 N.C. 123; David- 
son v. Bardin, 51 S.E. 779, 139 N.C. 
dessin syi. Barnhart, 74 N.C. 653. 


Okl.—Pancoast v. Eldridge, 11 P. 
(2d) 918, 157 Okl. 195 [Loverr Hutch- 
ings v. Winsor, Ex’r, 217 P. 1044, 92 
Okl. 37]; Miller, Adm’r v. Nanny, 216 


— 


WITNESSES 


P. 662, 91 Okl. 150; Sinclair v. String- 
er, 195 BP. Wi 80 Oki. 2182 


Tex.—Barnhill v. Kirk, 44 Tex. 589; 
Wells v. Hobbs, 122 S.W. 451, 57 Tex. 
Civ.App. 875; Garwood v. Schlichen- 
maier, 60 S.W. 5738, 25 Tex.Civ.App. 
176. But see Hamilton v. Starr, (Civ. 
App.) 27 S.W. 587 (holding that at- 
torney could testify to rendition of 
services for an incompetent, and to 
facts tending to show that these were 
done with the knowledge of the in- 
competent). 


W.Va.—Poling v. onan, 37 S.E. 
526, 48 W.Va. 639; Owens v. Owens’ 
Adm’r, 14 W.Va. 88. 


[a] Attorney’s advice to deceased 
client.—Brague v. Lord, 67 N.Y. 495, 
2 Abb.N.Cas. 1 [rev 41 N.Y.Super. 
123]; Taylor v. Welsh, 36 N.Y.S. 952, 
92, Hun 27.2. 


{b] Medical  services.—Cash  v. 
Kirkham,: 55, S.W.°°18,) 67. Ark. 318; 
Manson v. Wright, 199 N.Y.S. 459, 205 
App.Div. 294; Kennedy v. Mulligan, 
160 N.Y.S. 105, 173 App.Div. 859; Rus- 
sell vi. Hitchcock, 93 
App.Div. 315; Knight v. Everett, 67 
SiH, 828, 152 N.C.a1133), Garwood wv. 
Schlichenmaier, 60 S.W. 573, 25 Tex. 
Civ. Appia 6. 


{c] Nursing and care of deceased 
during illness.—Williams v. Walden, 
100 S.W. 898, 82 Ark. 136; Lodge v. 
Kraim, 63 A. 233, 21’ Del. 352; Chapin 
Vv... Mitchell) 32 Son 875" 440 Pia 2/25): 
In re Kahl’s Mstate, 232 N.W. 133, 210 
lowa 903; Heery v. Reed, 102 P. 846, 
80 Kan. 380; Clifton v. Meuser, 100 P. 
645, 79 Kan. 655; Green’s Adm’r v. 
Teutschmann, 97 S.W. 7, 29 Ky.L. 
1149; Heyne v. Doerfler, 26 N.E. 1044, 
124° NOY? 5052 Price’v. Pyatt) 167 SE. 
69, 203 N.C. 799. Implied contract as 
transaction see infra § 419. 


[d] Surgical operation—(1) An 
operation by a physician upon dece- 
dent has been regarded as a transac- 
tion so that the physician cannot tes- 
tify with respect thereto (Barnett’s 
Adm’r v. Brand, 177 S.W. 461, 165 Ky. 
616; Anderson y. Caulk, (Civ.App.) 
5 S.W.(2d) 816 [aff 37 S.W.(2d) 1008, 
120 Tex. 253]), (2) although decedent 
was unconscious at the time and could 
not have testified if living (Barnett’s 
Adm’r v. Brand, supra). 


39. Herring v. Herring’s Estate, 62 
N.W. 666, 94 Iowa 56. 


40. Marshall v. Mitchell, 38 S.E. 
158, 59 S.C. 528 [foll Foggeth v. Gaff- 
ney; 12S: 260, 33 S.c. 308)3". In re 
Fuller’s Will, 209 N.W. 683, 190 Wis. 
445; Gardner v. Young’s Estate, 157 
N.W. 78%, 163° Wis. 241;' Bossi’s’ Hs- 
tate v. Buell, 113 N.W. 433 oy Los Wise 
119; Belden v. Scott, 27 N.W. 356, 357, 
65 Wis. 425. 


“There can be no question of the 
competency of this evidence. It was 
entirely independent and exclusive of 
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fact of the rendition an implied contract to pay for 
the services may be inferred.*® 
ders the witness generally incompetent, except as to 
matters occurring after death, or the appointment of 
an administrator, the witness cannot, of course, testi- 
fy to the rendition of services to deceased,*! nor may 
the witness give such testimony if the statute ren- 
ders him incompetent as to all matters occurring dur- 
ing the lifetime or before the death of decedent,** or 
matters equally within the knowledge of decedent.*? 
Statutes rendering the witness incompetent only as to 
conversations with, or admissions by, deceased do not 
preclude the witness from testifying to what he has 
done for deceased. *4 


If the statute ren- 


any transaction or communication be- 
tween the deceased .and the witness 
as a party. It is no proper objection 
to this testimony that the law might 
raise from it the implication of a. 
promise by the deceased in his life- 
time to pay what such labor was rea- 
sonably worth. Such a promise by 
mere implication of law from certain 
facts exists only because there was 
no express contract between the par- 
ties, or no ‘transaction or communi- 
cation’ between them. A contract im- 
plied and a contract express are nec- 
essarily in contradistinction.” Bel- 
den v. Scott, supra. 

[a] Nursing services.—In Wiscon- 
sin, where a rule recognized as being 
contrary to that obtaining in other 
jurisdictions is followed, a plaintiff 
claiming against an estate for nurs- 
ing services rendered decedent may 
testify as to the services, their na- 
ture, and their value without violat- 
ing the statute as to transactions 
with deceased persons. In re Fuller’s 
Will, 209 N.W. 683, 190 Wis. 445. 


41. Temple v. ee ae 85. P. 832, 
386 Colo. 390; Brown vy. Holman, 286 
S.W. 36, 315 Mo. 478; Thomas v. Fitz- 
gerald’s. Hstate, (Mo.App.) 297 S.W. 
425; Crowe vy. Vickery, 155 N.E. 247, 
23 Ohio App. 83. 


[a] Medical services.—A doctor 
may not testify on his own behalf as 
to the rendition of medical services to 
a decedent when the statute absolute- 
ly renders a party or interested per- 
son incompetent to testify on any 
matter, or at all, in a suit against the 
administrator for services rendered 
decedent. Temple v. Magruder, 85 P. 
832, 36 Colo. 390. 


42. Davisson v. Magee, 142 N.E. 
659, 82 Ind.App. 403; Swieckowski v. 
Sypniewski, 144 A. 141, 294 Pa. 323; 
Wilson’s Estate, 29 Pa.Dist. 350; 
Roak’s Hstate, 22 Pa.Dist. 540. 


fa] Matters open to general obser- 
vation.—(1) A plaintif€ claiming com- 
pensation for services rendered dece- 
dent cannot testify to the things he 
did for decedent during his lifetime, 
although they are matters of general 
knowledge open to the general obser- 
vation of the friends and acquaint- 
ances of decedent, where the statute 
renders him incompetent as to all 
matters occurring during the lifetime 
of decedent. Davisson v. Magee, 142 
N.E. 659, 82 Ind.App. 403. (2) Tes- 
timony as to matters open to public 
observation generally under such stat- 
ute see supra § 398. 


43. Burns v. Wage he Estate, 219 
N.W. 748, 242 Mich. 6 Kaufman y. 
Kaufman’s Hstate, 202 N.W. 929, 230 
Mich. 388; In re Reidy’s Estate, 127 
N.W. 254, 162 Mich. 154. 


44. State Bank of Winsted v. 
Pang re 180 N.W. 1006, 148 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 413] (bb) Supplies.*® 


asserting 


edge of deceased.** 


[§ 414] (d) Decedent’s Acts, Admissions, Condi- 
tions, and Circumstances‘S—aa. In General. 
statutes relating the incompetency to matters equally 
within the knowledge of deceased,*® or matters oc- 


45. Loan or ‘Scere of money 
see infra § 42 

46. Eunice: v. Groover, 75 S. 
E. 3538, 188 Ga. 407. 


Iowa.—In re Kahl’s Estate, 232 N. 
W. 1338, 210 Iowa 903. 


Md.—Giering v. Sauer, 87 A. 774, 
120 Ma. 295. 
Tex.—Barnhill v. Kirk, 44 Tex. 589; 


Wells v. Hobbs, 122 S.W. 451, 57 Tex. 
Civ.App. 375. 


W.Va.—Barrett v. Andrew, 
144, 81 W.Va. 283 


But see Cowan v. Layburn, 21 S.E. 
175, 116 N.C. 526 (holding that the 
witness may testify that he carried 
food and supplies to decedent where 
it did not appear whether decedent re- 
fused or accepted the articles). 


[a] Board or food furnished to de- 
ceased.—In re Kahl’s Estate, 232 N. 
W. 133, 210 Iowa 9038; Giering v. 
Sauer, 87 A. 774, 120 Md. 295; Barn- 
hill v. Kirk, 44 Tex. 589; Wells v. 
EPR 122 S.W. 451, 57 Tex.Civ.App. 

ee 


47. Kaufman v. Kaufman’s Estate, 
202 N.W. 929, 230 Mich. 388. 


48. Delivery of property by dece- 
dent to witness see infra § 423. 
Transactions and communications 


between decedent and third person see 
infra § 457. 


94 S.E. 


49. See supra § 395. 

50. See supra § 393. 

51. See supra § 392. 

52. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala. 558; Tutwiler v. Burns, 
49 So. 455, 160 Ala. 386 Borum v. 
Bell, 31 So. 454, 132 Ala. 85; Meadows 


v. Meadows, 78 Ala. 240. 


Ark.—St. Louis & S. F. R. Co. v. 
Fithian, 155 S.W. 88, 106 Ark. 491. 


Del.—Di Nardi v. Standard Lime & 
Stone Co., 84 A. 124, 26 Del. 369. 


Ga.—Nugent v. Watkins, 58 S.E. 
888, 129 Ga. 382; Armour Fertilizer 
Works v. Dasher, 98 S.E. 105, 23 Ga. 
App. 269. 


Iowa.—Waters v. Watérs, 207 N.W. 
598, 201 Iowa 586; Dolan vy. Henry, 
177 N.W. 712, 189 Iowa 104; Francis 
v. Francis, 162 N.W. 839, 180 Iowa 
1191; Womack v. Horsley, 152 N.W. 
65, 178 Iowa 1079; Schubert v. Barn- 
holt, 158 N.W. 662, 177 Iowa 232; Er- 
win v. Fillenwarth, 137 N.W. 502, 160 
Iowa 210; Yoder v. Englebert, 136 N. 
W. 522, 155 Iowa 515; In re Evans, 86 
N.W. 288, 114 Iowa 240. 


Kan.—Loveless v. Ott, 250 P. 324, 
121 Kan. 728; Cunningham v. Cun- 
ningham, 191 P. 294, 107 Kan. 318. 


N.C.—In re Foy’s Will, 137 S.E. 427, 
193 N.C. 494; In re Harrison’s Will, 
114. S38 67,183. NiC...467 Carrol) 
v. Smith, 79 S.B. 497, 163 N.C. 204; 


‘ 


| 


Statutes rendering in- 
terested persons incompetent as to transactions and 
communications with decedent preclude one, who is 
a claim for articles supplied to decedent, 
from testifying that he did in fact supply them,*® 
and plaintiff cannot testify as to the furnishing of 
material to deceased under statute rendering him in- 
competent as to matters equally within the knowl- 
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curring during the lifetime of decedent,°° or statutes 
expressly providing to that effect,>* ‘will preclude 
the witness from testifying as to any act done or 
omitted by a deceased person, it is often held that 
statutes which relate the incompetency only to trans- 
actions or communications with deceased do not pre- 
clude the witness from testifying to independent acts 
or conduct of decedent, which the witness has not in- 


fluenced or in which he has in no way participated, 
and of which he has gained knowledge by observation 


While 


Umstead v. Bowling, 64 S.B. 368, 150 
N.C. 507. 


S.C:—Smith vy. Smith, 89 S.E. 1082, 


105 S.C. 393; Langston v. Cothran, 58 
SB 9565 o%8 OSC. 7282.7 Lrimimiers avy 
Thomson, 19 S.H. 291, 41 S.C. 125; 
eee v. Miller, 15 S.E. 272, 35 S.C. 
Dot. 


Wis.—Krantz v. Krantz, 248 N.W. 
155; Seligman v. Orth, 236 N.W. 115, 
205 Wis. 199; Schultz v. Culbertson, 
103 N.W. 234, 125 Wis. 169. 


{a] Zllustrations.—(1) The wit- 
ness may testify to decedent’s pres- 
ence in the former’s house or office. 
Borum v. Bell, 31 So. 454, 132 Ala. 
85; Hamlin v. Stevens, 69 N.Y.S. 255, 
59 App.Div. 522 [rev 66 N.Y.S. 548, 32 
Misc. 434]; Trimmier v. Thomson, 19 
S.E. 291, 41 S.C. 125. (2) The presence 
of deceased about the scene of the ac- 
cident is an independent physical fact 
as to which the witness can testify. 
Di Nardi y. Standard Lime & Stone 
Co., 84 A. 124, 26 Del. 369. (3) The 
witness may, in an action for dece- 
dent’s death due to an accident, tes- 
tify as to how deceased came to be on 
the truck where he was _ killed. 
Hodges v. Wells, 147 So. 672, 226 Ala. 
558. (4) The witness may testify 
that he saw decedent and another at 
a certain place. Cowan v. Davenport, 
ot N.Y.S. 478, 30 App Div.) :130..5 ©») 
The witness may testify to decedent’s 
placing obstructions in an alleged 
right of way. Nugent v. Watkins, 58 
S.E. 888, 129 Ga. 382. (6) An inter- 
ested person may testify to the con- 
duct of deceased in carrying keys to 
a trunk and keeping papers therein, 
as these are independent facts based 
on independent knowledge not derived 
from any transaction or communica- 
tion with deceased. In re Foy’s Will, 
137 S.H. 427, 193 N.C. 494. (7) Under 
statute prohibiting testimony as to 
personal transactions or ecommunica- 
tions between the witness and de- 
ceased, the witness may testify that 
a drawer in a safe owned by the wit- 
ness was used solely by decedent for 
keeping private papers. Shetler v. 
Stewart, 107 N.W. 310, 110 N.W. 582, 
133 Iowa 320. (8) Testimony that 
while with the witness decedent had 
been looking over certain notes, and 
that he took them out of a box and 
read them, and found them to be of a 
certain purport, does not disclose a 
personal transaction or communica- 
tion. Erwin y. Fillenwarth, 137 N.W. 
502, 160 Iowa 210. (9) A passenger, 
who did not participate in the opera- 
tion or control of an automobile at the 
time of an accident, is competent, 
notwithstanding the death of the driv- 
er, to testify as to his observations 
of the driver’s movements in operat- 
ing and controlling the automobile, 
where the incompetency extends only 
to a transaction had by the witness 
personally with deceased. Krantz vy. 
Krantz, (Wis.) 248 N.W. 155; Selig- 
man v. Orth, 236 N.W. 115, 205 Wis. 


alone,®? but the witness cannot testify to a statement 
or act which decedent has directed or addressed to 
the witness,°* or which is in any sense participated 
in, or influenced by, the witness,°* or a general con- 


199. But see Southern Natural Gas 
Co. v. Davidson, 142 So. 63, 225 Ala. 
171 (holding that plaintiff may not 
testify as to the conduct of deceased, 
constituting negligence, at the time 
he had a collision with plaintiff, since 


such conduct constitutes a “transac- 
tion” with deceased). 
53. Ark.—Lasker-Morris Bank & 


Trust Co. v. Gans, 200 S.W. 1029, 132 
Ark. 402. 


Ga. x 157 S.B. 
481, 172 Ga. 309; Waters v. Wells, 117 
S.E. 322, 155 Ga. 439. 


Iowa.—Waters v. Waters, 207 N.W. 
598, 201 Iowa 586; In re Brown’s Will, 
120 N.W. 667, 143 Iowa 649; In re 
Evans’ Estate, 86 N.W. 283, 114 Iowa 
240; In re Perkins’ Estate, 80 N.W. 
335, 109 Iowa 216; Palmer v. Palmer, 
17 N.W. 463, 62 Iowa 204. 


N.Y.—Squire v. Greene, 56 N.Y.S. 
551, 38 App.Div. 431; Brimo v. Revil- 
lon, 247 N.Y.S. 698, 139 Misc. 416 Laff 
256 N.Y.S. 978, 2385 App.Div. 781]. 


Wash.—Dempsey v. Dempsey, 
P. 755, 61 Wash. 632. 


W.Va.—Cartright v. Cartright, 74 S. 
Eee, 70 W.Va. 507, Ann.Cas.1914A 


{a] YIllustration.—Testimony that 
deceased suggested to the witness 
that they purchase the assets of a 
corporation is incompetent as it re- 
lates to a transaction with deceased. 
Lasker-Morris Bank & Trust Co. v. 
Gans, 200 S.W. 1029, 182 Ark. 402. 


54. Poole v. Russell, 148 S.E. 242, 
197 N.C. 246; Blakely v. Frazier, 11 
Sr@aai22n Perdue v. Perdue, (Civ. App.) 
208 S.W. 353 [aff 217 S.W. 694, 220 S. 
W. 322 110 Tex. 209]; In re Oswald’s 


oa4, 


Will, 178 N.W. 462, 172 Wis. 345. 


[a] Closely related acts of witness. 
—Where there are acts of the witness 
closely related with those of deceased, 
they will usually be considered a 
transaction as to which the witness is 
incompetent. In re Res Seawall’ 
178 N.W. 462, 172 Wis. 34 


{[b] Destruction of wins wit- 
ness cannot testify to the act of de- 
cedent in destroying a will if the wit- 
ness participates in and is intimately 
connected with the transaction of de- 
stroying the will. Perdue v. Perdue, 
(Civ.App.) 208 S.W. 353 [aff 217 S.W. 
694, 220 S.W. 322, 110 Tex. 209]; In 
re Oswald's Will, 178 N.W. 462, 172 
Wis. 345. 


{c] Setting corner stakes for land 
conveyed to wituess.—The act of de- 
cedent in setting corner stakes be- 
yond the calls in his deed to the wit- 
ness discloses a personal transaction 
or communication between the wit- 
ness and decedent, and the witness is 
incompetent with respect thereto. 
Poole v. Russell, 148 S.E. 242, 243, 197 
N.C. 246 (‘Does it reveal a communi- 
eation or personal transaction, or a 
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versation addressed by decedent to all in his pres- 
ence, although they took no active part in the conver- 
sation;>® and the presence of deceased at a certain 
time and place cannot be testified to where the trans- 
action involved is the theft of money by deceased at 
that time and place, for the “transaction” began the 
instant the witness recognized deceased.°® More- 
over, under the construction now given such a stat- 
ute in some states, the witness is regarded as being 
incompetent as to any knowledge which he has gain- 
ed by the use of his senses from the personal pres- 
ence of deceased,*®* and other cases hold that the in- 
competency extends to acts or statements of deceas- 
ed in the presence of the witness, although not ad- 
dressed to him and made in ignorance of his pres- 
ence, because the matter is one which decedent could 
have contradicted if alive and competent. to testi- 
fy.°S The drinking of liquor with deceased is a per- 
sonal transaction about which the witness cannot tes- 
tify.°® Also, the manner in which deceased injured 
himself in the presence of the witness has been held 
to be a “transaction” as to which the witness is in- 
competent.°° If the applicable statute extends the 
witness’ incompetency to statements, declarations, or 
admissions by, as well as transactions with, deceased,* 
he is incompetent to testify to any statement, admis- 


WITNESSES 


[§§ 414-415 


sion, or declaration of decedent,*! particularly if it 
is addressed to the witness;°? but, even under such 
a statute it has been held that the witness may tes- 
tify to decedent’s involuntary expressions of pain and 
suffering, as they are facts based solely on observa- 
tion,®* and the witness may testify as to what dece- 
dent has testified on a former trial, as this does not 
relate to a transaction with, or statement by, deceas- 
ed in any individual sense.°+ 


[§ 415] bb. Characteristics and Habits. In some 
states a statute rendering the witness incompetent as 
to transactions and communications with deceased 
has been held not to preclude the witness from tes- 
tifying as to the habits of deceased,®® but in other 
states, where such a statute has been construed to 
make the witness incompetent as to any knowledge 
which he has gained by the use of his senses from 
the personal presence of deceased,®* the witness can- 
not testify to decedent’s habits.°7 The habits and 
business methods of deceased cannot be testified to 
under a statute which relates the incompetency to 
matters occurring during the lifetime of deceased,°* 
nor may the witness, under such a statute, give his 
opinion as to decedent’s character, for such an opin- 


Yon necessarily involves facts occurring during the 


lifetime of decedent.®° 


substantive and independent fact? If 
it contained nothing more than what 
the witness saw, there might be some 
reason for regarding it as an inde- 
pendent fact. . But, when tfie 
survey was made, Beaman [the de- 
ceased] and Russell A [the 
witness] were’ engaged in fixing 
boundary lines as preliminary to the 
execution of the deed, and the loca- 
tion of the boundaries was as much a 
part of the contract as the execution 
of the deed two days, afterwards. 
Testimony that Beaman set the stakes 
at certain corners would in effect have 
been equivalent to testimony that 
the corners had been established by 
Beaman’s consent at points beyond 
the calls in the deed. It is in this 
sense that an attempt to show that 
corners had been fixed by the parties 
beyond the distances set forth in the 
deed would have introduced the ele- 
ment of a communication or personal 
transaction between Russell and Bea- 
man, making the proposed testimony 
incompetent’). 


55. In re Lauburg’s Will, 175 N.W. 
925, 170 Wis. 502. 


56. Ten Broeck v. Jackson, 69 A. 
488, 71 N.J.Eq. 582 [aff 69 A. 490, 73 
N.J.Eq. 734]. 


57.’ In re Kelly’s Estate, 143 N.E. 
795, 238 N.Y. 71 [rearg den 144 N.B. 
900, 288 N.Y. 581]; Brown v.)Cross- 
man, 100 N.E. 42, 206 N.Y. 471; Gris- 
wold v. Hart, 98 N.E. 918, 205 N.Y. 
384, 42 L.R.A.N.S. 320, Ann.Cas.1913E 
190; Matter of Eysaman, 20 N.E. 613, 
TUS IND YouGerno luikeAs (OOo McCarthy, 
v. Woolston, 205 N.Y.S. 507, 210 App. 
Div. 152; Smith v. Cockcroft, 133 N. 
Was ilies 1 494A pp. Diy. 255, 3. JN: &. Civ. 
Proc.N.S. 152; Holland v. Holland, 
90 N.Y.S. 208, 98 App.Div. 366; Smith 
v. Meaghan, 40 Hun (N.Y.) 401; In- 
ternational Travelers’ Ass’n v. Bettis, 
385 S.W.(2d) 1040, 120 Tex. 67 [rev 
(Civ.App.) 3 S.W.(2d) 478]; Wideman 
v. Coleman, (Tex.Commn.App.) 17 S. 
W.(2d) 786 [aff (Civ.App.) 8 S.W. 
(2d) 792]; Huff v. Huff, »(Tex.Civ. 
App.) 52 S.W.(2d) 1092; Dominguez 
v. Garcia, (Tex.Civ.App.) 36 S.W.(2d) 
299 [aff (Commn.App.) 53 S.W.(2d) 


459]; Stewart v. Miller, (Tex.Civ. 
App.) 271 S.W. 311; Adams y. Adams, 
(Civ.App.) 253 S.W. 605 [error dism 
278 S.W. 1114, 114 Tex. 582]; Free- 
man v. Freeman, 76 S.E. 657, 71 W. 
Va. 303. But see Denise v. Denise, 18 
N.E. 368, 110 N.Y. 562; Wadsworth 
v. Heermans, 85 N.Y. 6839 mem [aff 22 
Bun 455]; Hamlin vy. Stevens, 69 N. 
¥.S. 255, 59 App.Div. 522 [rev 66 N. 
Y.S. 548, 32 Mise. 434]; Cowan v. 
Davenport, 51 N.Y.S. 478, 30 App.Div. 
130; Russell y. Beckert, (Tex.Civ. 
App.) 195 S.W. 607; Williams v. Neill, 
(Tex.Civ.App.) 152 S.W. 693 (all six 
apparently to the contrary); and Per- 
due v. Perdue, (Civ.App.) 208 S.W. 
358 [aff 217 S.W. 694, 220 S.W. 322, 
110 Tex. 209] (intimating that, if act 
of testator was one which he had 
performed completely alone and un- 
aided, an interested observer might 
testify with respect thereto). 


58. Trowbridge v. Stone’s Adm’r, 
26 S.E. 3638, 42 W.Va. 454. 


Decedent’s ability to testify test as 
to whether matter is transaction see 
supra § 398. 


59. Trombly v. Deso, 
225, 235 App.Div. 15. 


60. International Travelers’ Ass’n 
v. Bettis, 35 S.W.(2d) 1040, 120 Tex. 
67 [rev (Civ.App.) 3 S.W.(2d) 478]. 


61. U.S.—McCurley v. National 
Savings & Trust Co., 258 F. 154. 


Ala.—Weeks v. Weeks, 99 So. 844, 
211 Ala. 117; O’Neal v. Lovett, 73 So. 
329, 197 Ala. 628; Alexander v. Hooks, 
4 So. 417, 84 Ala. 605; Hussey v. Pee- 
bles, 53 Ala. 482; Key v. Jones, 52 
Ala. 238. 


Ky.—Asher v. Gibson, 250 S.W. 860, 
199 Ky. 175; Stamper v. Cornett, 121 
S.W. 623; Wall’s Ex’r v. Dimmitt, 117 
S.W. 299, 132 Ky. 747. 


Md.—Gerting v. Wells, 64 A. 298, 
433, 103 Md. 624; Shipley v. Mercan- 
is Trust, etc., Co., 62 A. 814, 102 Md. 
649. 


Tex.—Hinnant v. Rodriguez, 
App.) 255 S.W. 1000 
App.) 267 S.W. 471]; 


256 N.Y.S. 


(Civ. 
[aff (Commun. 
Richards vy. 


Hartley, (Civ.App.) 194 S.W. 478; 
Royal Fraternal Union y. Stahl, (Civ. 
App.) 126 S.W. 920; Tenzler v. Tyr- 
rell, 75 S.W. 57, 32 Tex.Civ.App. 443. 


62. Earnest vy. Fite, 100 So. 637, 211 
Ala. 363; Gibbons v. Gibbons, 88 So. 
833, 205 Ala. 636; Eubanks v. Annis- 
ton Mercantile Co., 55 So. 98, 171 Ala. 
488; Ferguson vy. Billups, 50 S.W.(2d) 
35, 244 Ky. 85; Clarke*v. Dorsey, 45 
S.W.(2d) 1054, 240 Ky. 199; Arthur v. 
Humble, 130 S.W. 958, 140 Ky. 56; 
Texas & N. O. R. Co. v.-Webster, (Tex. 
Civ.App.) 53 S.W.(2d) 656; Griggs v. 
Griggs, (Tex.Civ.App.) 220 S.W. 363; 
Robertson v. O’Neill, 120 P. 884, 67 
Wash. 121; Dempsey v. Dempsey, 112 
P. 755, 61 Wash. 632. : 


63. Nimitz v. Holland, (Civ.App.) 
217 S.W. 244 [aff 282 S.W. 298,°239 
S.W. 185, 111 Tex. 419]. 


Involuntary acts..covered by stat- 
utes relating incompetency to acts 
aw or omitted by deceased see supra 

392, ‘ 


64. Tutwiler v. Burns, 49 So. 455, 
rein ae 386; Kesler v. Mauney, 89 N. 
wi . 


65. In re Harrison’s Will, 111 S. 
HE 867 )-183° Ni C2457. 


66. See supra § 414. 


67. In re Kelly’s Estate, 143 N.E. 
795, 238 N.Y. 71 [rearg den 144 N.E. 
9003-238 ENOY. bSih. 


68. Zimmerman v. Beatson, 79 N. 
EK. 518, 80 N.E. 165, 39 Ind.App. 664. 


69. Pattee v. Whitcomb, 56 A. 459, 
72 N.H. 249. 


[a] Attributes of character cover- 
ed by statute.—‘“It is urged that the 
statutory prohibition relates only to 
‘facts which occurred in the lifetime 
of the deceased,’ and that the quality 
of the testator’s mind, whether firm 
and decided, or irresdlute and easily 
persuaded to conform to the wishes of 
others, was not a fact ‘which oecur- 
red in the lifetime of the deceased,’ 
within the meaning of the statute, but 
only an attribute of character, con- 
cerning which the appellant might 


For later cases, developments and changes in the law see Annotations. same title and section number. 


§ 416] 


[§ 416] cc. Mental or Physical Capacity or Condi- 
The intent with which deceased performed a 
personal transaction with the witness is a matter 
as to which the witness is incompetent as well as any 
Where the statute 
unqualifiedly renders interested persons incompetent 
to testify in their own favor, except as to matters oc- 
curring after death, they cannot testify on their own 
behalf as to the mental condition of deceased,*! nor 
may the witness show decedent’s mental condition 
by testifying as to what he did or 
looked or acted, where the statute extends the incom- 
petency to any verbal statement of, or any transac- 
tion with, or any act done or omitted to be done by, 
decedent ;7? and, in states where a statute rendering 
the witness incompetent as to transactions and com- 
munications with; or statements by, deceased has been 
construed to extend the incompetency to any knowl- 
edge which the witness has gained by the use of his 


tion, 


other part of the transaction.*° 


have testified consistently with the 
letter and spirit of the law. The ar- 
gument would have force, were it not 
that an opinion as to the quality of 
another’s mind cannot exist independ- 
ently of facts. Something must have 
transpired to afford a basis for opin- 
ion. If the appellant had been per- 
mitted to testify that the testator was 
aman who could be easily influenced, 
it would have been the right of the 
administrator to have him tell the 
facts upon which he based his opin- 
ion; the testator, if alive, might have 
denied the facts altogether, or so ex- 
plained them that they would have 
appeared entirely consistent with 
firmness of character; being dead and 
unable to either deny or explain, ev- 
ery reason for the statute would seem 
to forbid the appellant testifying as 
proposed; and, ‘facts which occur- 
red in the lifetime of the deceased’ 
being necessarily involved in the tes- 
timony offered, it was prohibited by 
the letter as well as the spirit of the 
statute.” Pattee v. Whitcomb, 56 A. 
459, 461, 72 N.H. 249. 


70. Munroe v. Carroll, 86 So. 193, 
80 Fla. 206; Reinhardt v. Marks, 93 
Sowa, (3257-295 Ky - ai 88S¢) burners Vv. 
Spicer, 110 A. 41, 91 N.J.Eq. 412; Too- 
ley v. Bacon, 70 N.Y. 34. 


Witness’ intent or state of mind see 
supra § 406. 


71. Hinkley v. Wynkoop, 137 N.E. 
154, 305 Ill. 115; Beemer v. Beemer, 
96 N.E. 1058, 252 Ill. 452; Brace v. 
Black, 17 N.E. 66, 125 Tl. 33.....See 
Cooper v. Bell, 75 So. 767, 114 Miss. 
766; Whitehead v. Kirk, 61 So. 737, 
104 Miss. 776, 51 L.R.A.N.S. 187, Ann. 
Cas.1916A 1051 [Sug error overr 62 So. 
432] (both holding that persons who 
would take a greater interest in dece- 
dent’s estate if his mental incapacity 
is established cannot testify to his 
mental) incapacity, where the statute 
renders the witness incompetent to 
testify to establish his claim against 
the estate of a deceased person). 


72. Equitable Life Assur. Soc. of 
U. S. v. Bailey, 262 S.W. 280, 203 Ky. 
339, 39 A.L.R. 160; Bannon v. P. Ban- 
non Sewer Pipe Co., 119 S.W. 1170, 124 
S.W. 843, 186 Ky. 556. But see Sov- 
ereign Camp Woodmen of the World 
v. Landrum, 166 S.W. 598, 158 Ky. 
841 (apparently allowing the witness 
to testify as to how decedent looked 
and acted in order to show his mental 
condition). 


73. See supra § 414. 


74, In re Eysaman, 20 N.E. 613, 
113 N.Y. 62, 3 L.R.A. 599; Holcomb 
v. Holcomb, 95 N.Y. 316; Holland v. 


, 


z 
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witness has 


said, or how he 


Holland, 90 N.Y.S. 208, 98 App.Div. 
366; Smith y. Meaghan, 40 Hun (N. 
Y.) 401; In re McArthur’s Will, 12 N. 
Y.S. 822; Holland v. Nimitz, 232 S.W. 
298, 289 S.W. 185, 111 Tex. 419 [aff 
(Civ.App.) 217 S.W. 244]; Harris v. 
Harris’ Estate, (Tex.Civ.App.) 276 S. 
W. 964; Stewart v. Miller, (Tex.Civ. 
App.) 271 S.W. 811; Stolle v. Kanet- 
zky, (Tex.Civ.App:) 259 S.W.. 657; 
Adams y. Adams, (Civ.App.) 253 S.W. 
605 [error dism 278 S.W. 1114, 114 
Tex, 582JiGurtisy v.iiCurtis;/ 1100'S: 
856,.85 W.Va. 37, 8 A.L.R. 1091; Free- 
man v. Freeman, 76 S.E. 657, 71 W. 
Va. 303; Trowbridge v. Stone’s Adm’r, 
26 S.E. 363, 42 W.Va. 454. But see 
Steele v. Ward, 39 Hun (N.Y.) 555 
(holding the witness competent to tes- 
tify to conduct and behavior of de- 
ceased which came to the witness’ 
knowledge without a personal trans- 
action or communication); Smith v. 
Guerre, (Tex.Civ.App.) 159 S.W. 417 
(holding that a statute rendering the 
witness incompetent as to statements 
by deceased does not preclude testi- 
mony of statements by deceased for 
the purpose of showing his mental 
condition). 


[a] Reasons for rule.—“The words 
‘transaction with,’ as used in statutes 
similar to ours relating to the admis- 
sibility of transactions with dece- 
dents, have often received judicial in- 
terpretation, and have been held to 
include every method by which one 
person can derive impressions or in- 


formation from the conduct, condi- 
tion, or language of another.” Hol- 
land v. Nimitz, 232 S.W. 298, 299, 239 


S.W. 185, 111 Tex. 419° 


[b] Thus an interested witness, 
may not testify that, independent of 
any statement&S made by the testatrix, 
or any transactions with her, but 
merely from observation of decedent’s 
acts, conduct, and physical and men- 
tal condition, the witness is of the 
opinion that the testatrix was sane or 
insane at the time of the execution of 
the will, although the statute ren- 
ders the witness incompetent only as 
to any transaction with or statement 
by deceased. Holland v. Nimitz, 232 
S.W. 298, 239 S.W. 185, 111 Tex. 419 
[aff (Civ.App.) 217 S.W. 244]. 


75. Ga.—Walker vy. Walker, 171 S. 
BE. 292, 177 Ga. 743; Harris v. Whit- 
ney, 37 S.E. 883, 112 Ga. 633; Cato v. 
Hunt 37 6-0. £83, 1127 Ga. 139) 


lowa.—Waters v. Waters, 207 N.W. 
598, 201 Iowa 586; Erwin v. Fillen- 
warth, 137 N.W. 502, 160 Iowa 210; 
In re Evans, 86 N.W. 283, 114 Iowa 
240; In re Goldthorp’s Estate, 62 N. 
W. 845, 94 Iowa 336; Denning v. 
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senses from the personal presence of deceased,** he 
cannot give his epinion of the mental capacity of de- 
ceased regardless of whether or not it is based on 
transactions and communications with deceased or on 
deceased’s acts, appearance, and conduct of which the 
knowledge by observation alone.** 
Courts of other states, having such a statute, allow a 
witness to testify to the acts, conduct, and appear- 
ance of deceased, 
which the witness has knowledge by observation 
alone, and to give his opinion of decedent’s mertal 
capacity based thereon;*° and some cases, going fur- 
ther, regard the right of the witness to give his opin- 
ion on the mental capacity of deceased as an unquali- 
fied one,’® and allow the witness to show, and base his 
opinion on, personal transactions. and communica- 
tions,’? or conversations not relating to the cause of 
action,’® had with decedent, although the statute ex- 
pressly renders the witness incompetent as to conver- 


indicating mental capacity, of 


Butcher, 59 N.W. 69, 91 Iowa 425; Sim 
v. Russell, 57 N.W. 601, 90 Iowa 656; 
hoe v. Zack, 7 N.W. 404, 55 Iowa 


Kan.—Loveless y. Ott, 250 P. 324, 
121 Kan. 728; Cunningham v. Cun- 
ningham;' 191 Px.294; 107 Kan: 3285 
Harper-v. Harper, 113 P. 300, 83 Kan. 
761; Grimshaw v. Kent, 73 P. 92, 67 
Kan. 463. 


N.C.—Bissett v. Bailey, 96 S.E. 648, 
176 N.C. 43; In Re Stocks, 95 Sion 
360, 175 N.C. 224: or ere v. Whitson, 
16 S.B. 854, 112 N.C. 


ies D.—In re syte Estate, 158 N. 
ot OT Oe oO te 


ta —Casson v. Schoenfeld, 166 N. 
W. 23, 166 Wis. 401, L.R.A.1918C 162; 
Schultz v. Culbertson, 103 N.W. 234, 
125 Wis. 169. 


See Ray v. Westall, 183 S.W. 629, 
267 Mo. 130 (adopting a similar rule 
under a statute construed to relate 
incompetency only to transactions 
with a deceased). 


[a] Illustration.—Where the stat- 
ute excludes only testimony as to per- 
sonal transactions, a party or inter- 
ested person may testify as to how 
decedent ate his meals, what the wit- 
ness heard him say to others, what 
he did, how he acted, how he appear- 
ed, and may express an opinion of de- 
cedent’s mental capacity based there- 
on. In re Goldthorp’s Estate, 62 N.W. 
845, 94 Iowa 336; Denning v. Butch- 
er, 59 N.W. 69, 91 Iowa 426. 


76. Re Farquharson, 33 N.S. 261. 
77. In re Brown’s Will, 166 S.B. 
72, 73, 203 N.C.' 347; Plemmons’ vy. 


Murphy, 97 S..°648; 276, NCP" 671 
Bissett v. Bailey, 96 S.B. 648, 176 N. 
C. 43; In re Stocks’ Will, 95 S.E. 360, 
175 N.C. 224; Rakestraw v. Pratt, 
76 S.E. 259, 160 N.C. 436; McLeary v. 
Norment, 84 N.C. 235. 


“The testimony of parties and per- 
sons interested in the event, concern- 
ing personal transactions or commu- 
nications had with a decedent, is not 
within the inhibition of C. S. § 1795, 
when such testimony is offered to 
show the basis of the opinions of the 
witnesses relative to the mental ca- 


pacity of the deceased.” In re 
Brown’s Will, supra. 
{a] Not substantive evidence.— 


Under this rule testimony of the wit- 


“ness as to transactions and communi- 


cations upon which he bases his opin- 
ion is not to be regarded as substan- 
tive evidence. In re Brown’s Will, 
LOGS UH 2, 208 oN Oe Sani. 


78. Grimshaw v. Kent, 73 P. 92, 
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sations with,*® or statements by,®° decedent, but oth- 
er cases deny him the right to give such an opinion 
if it is in any way based on a transaction or communi- 
cation with decedent as to which the witness cannot 


competently testify,*! and it has 


while the witness may give his opinion as to the 
general mental condition of deceased, he cannot give 
his opinion as to decedent’s mental condition on the 
date that the transaction took place.’? 
judicially made rule that a statute rendering the wit- 
ness incompetent as to matters occurring before 
death does not preclude testimony as to matters 
which are open to public observation,®* it is held, 


67 Kan. 463. But see Brown v. Brown, 
152 P. 646, 96 Kan. 510 (holding that 
@ communication with deceased can- 
not be testified to even for the pur- 
pose of showing mental capacity). 


[a] Illustration.—The witness 
may, from his association with dece- 
dent, his observations of decedent’s 
conduct, and his conversations with 
him, give his opinion as to decedent’s 
mental condition. Grimshaw v. Kent, 
73 P. 92, 67 Kan. 463. 


79. In re Miller’s Estate, 230 N.W. 
275, 180 Minn. 70; In re Mumm’s Es- 
tate, 225 N.W. 102, 177 Minn. 226; In 
re Chapel’s Hstate, 163 N.W. 771, 137 


Minn. 420; Wheeler v. McKeon, 162 
INW.) 1070, 137 Minn. 92, 2A JEU, 
1514. 

[a] Conversation to lay founda- 


‘tion.— (1) To lay a foundation for the 
witness’ opinion as to decedent’s men- 
tal capacity he may testify to a con- 
versation with decedent although the 
statute expressly renders him incom- 
petent as to conversations with, or 
admissions by, decedent. In re Mil- 
ler’s Hstate, 230 N.W. 275, 180 Minn. 
70; In re Mumm’s Estate, 225 N.W. 
102, 177 Minn. 226; In re Chapel’s 
Hstate, 163 N.W. 771, 187 Minn. 420. 
(2) To indicate the state of decedent’s 
mind the witness may testify to con- 
versations which are in the nature of 
verbal acts and nave no connection 
with the contract in suit. Wheeler v. 
McKeon, 162 N.W. 1070, 137 Minn. 92; 
ae Brown, 35 N.W. 726, 38 Minn. 
1127 


80. In re Golder’s Estate, 158 N. 
W. 734, 735, 37 S.D.. 397- 


“Where a witness is rendered in- 
competent under section 486, such in- 
competency only extends to, and for- 
bids his testifying for the purpose of, 
proving a ‘transaction . with 
or statement by the testator or intes- 
tate,’ as the basis of a claim for or 
against some party claiming under 
deceased; but evidence of statements 
made by deceased, when they amount 
to ‘verbal’ acts, may be received upon 
the question of the testamentary ca- 
pacity of the deceased. Of course, 
when permitting such evidence to go 
before a jury, it should be fully in- 
structed as to the purpose for which 
it is to be received—that it is not a 
question of the truthfulness of the 
statement that they are to determine, 
but whether the statement was made 
and, if made, its probative force upon 
the question of testamentary capac- 


ity.”’ In re Golder’s Estate, supra. 
$1. Iowa.—In re Goldthorp’s Es- 


tate, 62 N.W. 845, 846, 94 Iowa 5336, 
5&8 Am.S.R. 400. 

Kan.—Brown v. Brown, 152 P. 646, 
96 Kan. 510. 


Ky.—Bannon vy. Bannon Sewer Pipe 
CO elo S.W cll On tod Sawin 4 oy ula 


WITNESSES 


been held that, 


action.®® 
Under the 


Ky. 556. 


Tex.—Haley y. Lee, (Civ.App.) 241 
S.W. 567. 


W.Va.—Anderson y. Cranmer, 11 W. 
Va. 562. 


“Tt is said that an opinion is not a 
‘transaction or communication,’ and 
hence is admissible. Though not in 
and of itself a ‘transaction or com- 
munication’ had with decedent, yet, if 
it is in fact but the result, the out- 
growth, and the conclusion arrived 
at from a consideration of prohibited 
testimony, it ig motxeasy“to see upon 
what ground, in view of the provi- 
sions of the statute, the qualification 
can be shown to give the opinion, or 
the opinion itself stated, under the 
circumstances herein disclosed.” In 
re Goldthorp’s Estate, supra. 


82. Davis v. Tarver, 65 Ala. 98. 
83. See supra § 393. 
84 Jarrett v. Ellis, 141 N.E. 627, 


E93) ING. 68a wuOnes, Var Neal, log. INE 
252, 191 Ind. 118; Davis v. Babb, 125 
IN, E403) 190), 2nd.” Wise Jackson, V. 
Folsom, 118 N.E. 955, 187 Ind. 257; 
Studabaker v. Faylor, 83 N.H. 747, 170 
Ind. 498, 127 Am.S.R. 397; Wallis v. 
Luhring, ,34., N.f. 231, 134, Ind; 447; 
Burkhart v. Gladish, 24 N.E. 118, 123 
Ind. 337; Lamb, vy. Lamb, 5) NE. 171, 
105 Ind. 456; Hoppes v. Steed, 156 N. 
HH. 574, 86 Ind.App. 201; Beaver v. 
EXmry, 149 N.E. 730, 84 Ind.App. 581; 
Gwinn v. Hobbs, 118 N.E. 155, 72 Ind. 
App. 439; Keys v. McDowell, 100 N. 
E. 385, 54 Ind.App. 263; Keely v. City 
of Indianapolis, 97 N.E. 568, 49 Ind. 
App. 396. 


[a] Reasons for rule—(1) “Our 
conclusion is that the statute referred 
to does not prohibit parties from tes- 
tifying in such a case as this, and 
upon such a subject as the mental ca- 
pacity of the testator. The question 
of the soundness or unsoundness of 
mind is fully open to investigation by 
both parties, and it is not a question 
upon which one party can speak of 
matters of which only he and the 
dead had knowledge. The question 
in such a case is essentially unlike a 
question that arises in cases where 
the issue is as to the execution of a 
contract, a deed, or the like; for in 
such cases the matter cannot be gen- 
erally known, and, if the party should 
say what was not true, it would be 
impossible to contradict him, while in 
such a case as this, the mental ca- 
pacity of the testator may be proved 
or disproved by witnesses who knew 
him, whether parties or not, so that 
the subject is fully open to investiga- 
tion. The purpose of the statute was 
to prevent undue advantage as against 
those whose interests would be un- 
justly prejudiced by permitting par- 
ties to testify as to matters which 
they assume were known only to them 
and the deceased, or, as to matters 


Physical condition. 
reached in some states where the broadest exclusion- 
ary effect is given to statutes of a similar nature,*® 
statutes rendering the witness incompetent as to 
transactions or communications with, or statements 


[§ 416 


where such a statute exists, that the witness may tes- 
tify to the mental capacity of deceased and the facts 
and circumstances on which he bases his opinion.*# 
A statute precluding the other party to a transac- 
tion with an incompetent from testifying prevents 
the other party from testifying that the incompetent 
was mentally incapacitated at the time of the trans- 


While a contrary result is 


which from their nature could only 
have been known to them and the 
dead. It was not intended to exclude 
parties from testifymg in cases where 
the subject is one of, which the knowl- 
edge that the parties profess to have 
is not hidden from all other living 
persons. There is nothing in the 
spirit of the statute, and certainly 
nothing in the letter, which excludes 
parties from testifying respecting 
matters open to the observation of all 
the friends and acquaintances of the 
deceased. Sucha matter is the mental 
capacity of the testator whose will is 
contested.” Lamb v. Lamb, 5 N.E. 
Wid A172 TOS sind: ¥456>— €2) > Ww pen 
the sanity of a testator is in question, 
the fact of the sanity or insanity of 
such person is a matter which is open 
to the observation of the public. And 
it is competent for these witnesses, 
although parties to the suit, to testify 
in regard to all matters bearing upon 
the question of the sanity of the tes- 
tatrix.”’ Davis v. Babb, 125 N.E. 403, 
406, 190 Ind. 173. 


[b] Purpose of testimony limited. 
—Where a witness testifies as to mat- 
ters occurring prior to death, to lay 
a foundation for his opinion as to the 
mental capacity of the deceased, such 
testimony cannot be considered as 
tending to establish any such matters 
as substantive facts. Gwinn v. Hobbs, 
118 Ni. 155, 72: IndvApp: 439: 


85. Hill v. Postley, 17 S.H. 946, 
90 Va. 200. 


86. Metropolitan Life Ins. Co. v. 
Trunick’s Adm’r, 54 S.W.(2d) 917, 246 
Ky. 240; Prudential Ins. Co. of Amer- 
ica v. Hodge’s Adm?x, 22 S.W.(2d) 435, 
232 Ky. 44; Equitable Life Assur. Soc. 
of U. S. v. Greene, 13 S.W.(2d) 279, 


227 Ky. 431; Penick v. Metropolitan 
Life? Ins: "Cozi 295! SW. 9010; 220) Key. 
626; Standard Accident Ins. Co. v. 


Strunk, 294 S.W. 1085, 220 Ky. 256; 
BHquitable Life Assur. Soc. of U. S. v. 
Bailey, 262 S.W. 280, 203 Ky. 339, 39 
A.L.R. 160; Scott v. Scott, 13 N.Y.St. 
202; Anderson v. Caulk, (Civ.App.) 5 
S.W.(2d) 816 [aff 37 S.W.(2d) 1008, 
120 Tex. 258]; Stewart v. Miller, (Tex. 
Civ.App.) 271 S.W. 311; .Adams. y. 
Adams, (Civ.App.) 253 S.W. 605 [dism 
278 S.W. 1114, 114 Tex. 582]. But see 
Sovereign Camp, W. O. W., v. Havas, 
290 S.W. 690, 217 Ky. 846 (permitting 
testimony as to the dying condition 
of deceased upon the return of the 
witness after an absence); In re Mc- 
Carthy’s Will, 20 N.Y.S. 581 (allowing 
testimony as to decedent’s physical 
condition). 

“When she testified that he was 
strong, she testified to an impression 
or information derived from the con- 
duct, condition, or language of her 
husband, and this was a transaction 
with her husband, within the mean- 
ing of the code.” Penick v. Metro- 
politan Life Ins. Co., 295 S.W. 906, 
220 Ky. 626, 632. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


oa 


§§ 416-419] 


- by, deceased are often held not to prevent the witness 


from testifying as to the health or physical condition 
of deceased before his death,’ or that deceased was 
sick for a certain length of time,** and a doctor 
suing decedent’s estate for medical services may tes- 
tify that decedent had a certain disease,*® and that 
his death was due to certain causes.°° Also, a stat- 
ute rendering the witness incompetent as to matters 
occurring before the death of decedent does not pre- 
clude him from testifying as to the health of dece- 
dent.°? 


{§ 417] dd. Financial Condition, Income, and 
Ownership or Possession of Property. If the stat- 
ute extends the incompetency only to transactions or 
communications with deceased, the witness may tes- 
tify to the financial condition of decedent at a cer- 
tain time,®? the amount of decedent’s Income or earn- 
ings,®* what property was owned by decedent at the 
time he made a transfer before his death,®* dece- 
dent’s possession of property of which the witness 
has knowledge as an independent fact otherwise than 
from a transaction or communication with dece- 
dent,®® or the fact that the witness and decedent oc- 
cupied the same office for business purposes.?® It 
has even been held that a party claiming rent or hire 
for property occupied or employed by decedent may 
testify to decedent’s possession or use of the prop- 
erty during a certain period, although from such 
facts a contract to pay the rent or hire may be im- 


S7i~ Dolanrv.. Henry; 177) Naw a 712, 
189 Iowa 104; Kostelecky v. Scherhart, 
68 N.W. 591, 99 Iowa 120; Sim v. 
Russell, 57 N.W. 601, 90 Iowa. 656; 
Marietta v. Marietta, 57 N.W. 708, 90 96. 
Iowa 201; Sullivan v. Latimer, 17 S. 


167 S.W. 321. 


WITNESSES 


Moore, 2 S.E. 9, 26 S.C. 160. 
Tex.—Lester v. Hutson, (Civ.App.) 3. 


Shetler v. Stewart, 107 N.W. 4. 
310, 110 N.W. 582, 1383 Iowa 320. 
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plied,®’ and that, where delivery of property to de- 
cedent is in issue, the witness may testify that he 
saw the property in decedent’s possession ;°* but the 
witness has been denied the right to testify to de- 
cedent’s possession of property where it relates to a 
transaction with deceased.®® The witness may tes- 
tify as to how much of the witness’ property dece- 
dent received where decedent took possession in the 
witness’ absence, and it has been held that the wit- 
ness may testify to the fact that he found certain 
property on the premises of deceased.? Under a 
statute rendering him incompetent as to matters oc- 
curing during the life of decedent, a party cannot 
testify as to the property and possessions of dece- 
dent.? 


[§ 418] ee. Fraud.t The witness cannot testify 
as to fraud which decedent has practiced on him, ei-- 
ther under a statute rendering him incompetent as 
to transactions and communications with or state- 
ments by, deceased,°® or as to all matters occurring be- 
fore the death of decedent;® but there is other au- 
thority to the effect that a statute of this latter 
character cannot be used to shield the wrongdoing of 
deceased, and that the adverse party may testify to 
the fraudulent transactions of deceased, if the fraud 
has been clearly established by other evidence.* 


[§ 419] (e) Transfers, Conveyances, and Con- 
tracts Generally’—aa. Contracts in General.® A con- 


W.(2d) 221. 


Zimmerman v. Beatson, 79 N.E. 
518, 80 N.E. 165, 39 Ind.App. 664. 


Witness’ reliance on misrepre- 
sentations of deceased see supra § 406. 


Pra 101.1 3S0S:Gr ToS Texas 6 N:, OLR, 
Co. v. Webster, (Tex.Civ.App.) 53 S. 
W.(2d) 656. But see Wilson v. Wil- 
son, 2 N.W. 615, 52 Iowa 44 (holding 
that a witness cannot testify to facts 
connected with the physical condition 
of decedent as a foundation for an 
implied contract of decedent to pay 
for services rendered by the witness). 

[a] .Thus a physician claiming 
compensation for medical attendance 
on deceased may testify as to de- 
ceased’s physical condition. Sullivan 
v. Latimer, 17 S.E. 701, 38 S.C. 158. 


es. Hayes v. Snader, 165 N.W. 1041, 
182 Iowa 443. 


89. Morrisette v. Wood, 26 So. 307, 
123 Ala. 384, 82 Am.S.R. 127. 


90. Morrisette v. Wood, supra. 


91. Supreme Lodge K. P. v. An- 
drews, 67 N.E. 1009, 31 Ind.App. 422. 


pedal Guibert v. Saunders, 10 N.Y.St. 


93. Kennedy Transfer Co. v. Green- 
field’s Adm’x, 59 S.W.(2d) 978, 248 Ky. 
708. 


94. McCoy’s Adm’r v. McCoy, (Ky.) 
12) SW i: 


95. Ala.—Meadows v. Meadows, 78 
Ala. 240; Sullivan v. Hobbs, 98 So. 
307, 19 Ala.App. 465 [cert den 98 So. 
309, 210 Ala. 372]. 


Iowa.—In re Wearin’s Estate, 149 
N.W. 621, 167 Iowa 535. 


N.C.—R. M. Sutton Co. v. Wells, 94 
S.E. 688, 175 N.C. 1; Gray v. Cooper, 
65 N.C. 188. 


S.C.—Smith v. Smith, 89 S.E. 1032, 
105.S.C. 393;)/ Langston. v. .Cothran, 
DSi oa 900, Vo) Sow Zoe Brows y. 
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_ 


97. Sullivan v. Hobbs, 98 So. 307, 
19 Ala.App. 465 [cert den 98 So. 309, 
210 Ala. 372]; Gray v. Cooper, 65 N. 
C. 183, 184; Smith v. Smith, 89 S.E. 
1032, 105 S.C. 393. 


“The first question presented by 
the case, is whether the plaintiff was 
a competent witness to prove that 
the intestate had and enjoyed the 
services of the slaves during the years 
1862 and 1863. We think he was. 
That the intestate had the possession 
of the slaves during the years in ques- 
tion, was a fact which the plaintiff 
might know, and which he says he did 
know, otherwise than from a transac- 
tion or communication with the dece- 
dent.” Gray v. Cooper, supra. 


[a] Occupation by deceased lessee. 
—In an action against a decedent’s 
estate for unpaid rent, plaintiff is not 
incompetent to testify that decedent 
occupied the premises from the time 
of the lease until his death. Sullivan 
v. Hobbs, 98 So. 307, 19 Ala.App. 465 
[cert den 98 So. 309, 210 Ala. 372]. 


Facts tending to show implied con- 
tract generally see infra § 419. 


98. Carroll v. Smith, 79 S.E. 497, 
163 N.C. 204. 


99. Kraft v. Security State Bank 
of Winner, 223 N.W. 208, 54 S.D. 325. 
See Meek v. Davis, 224 S.W. 659, 189 
Ky. 64- (holding that the witness 
cannot testify to decedent’s possession 
on the claim that decedent is the 
witness’ agent, in order to establish 
adverse possession in the latter). 


1. Beatty v. Snouffer, 146 N.W. 844, 
164 Iowa 746. 


2. Miller v. Clay, 57 Ala. 162; 
Horst v. Tobin, (Tex.Ciy.App.) 18 S. 


5. Ala.—Gibbons v. Gibbons, 88 
So. 833, 205 Ala. 636. 


Mass.—Fischer vy. Morse, 
440. 


N.Y.—Hill v. Woolsey, 42 Hun 481 
[rev on other grounds 21 N.E. 127, 113 
N.Y. 391]; Langford v. Broadhead, 17 
nh 290 [aff 33 N.H. 1082, 138 N.Y. 


Ok1.—Conklin v. Yates, 83 P. 910, 
912, 16 Okl. 266. 


W.Va.—Paxton vy. Paxton, 18 S.E. 
765, 38 W.Va. 616. 


“The statute makes no exception in 
a case where fraud is an issue. The 
facts which constitute fraud on the 
part of a deceased person necessarily 
include personal transactions or con- 
versations with him.’ Conklin y. 
Yates, supra. 


6. Skillen v. Skillen, 41 Ind. 260. 
7 Chua v. Carr, 53 Philippine 975. 


8. Written deeds, contracts, and 
pene instruments see infra §§ 433— 


9. Cross references: 
Acts done by witness under contract 
net rong of deceased see supra § 


Agency or partnership see infra §§ 
425, 426. A 


eoaeeees not in issue see infra § 


Making improvements under contract 
with decedent for sale of property 
see supra § 410. 


Rendition of services or furnishing 
supplies to decedent by witness see 
supra §§ 412, 418. 


9 Gray 


322 [70 C.J.] 


tract, whether express or implied by law, is a trans- 
action,’° and statutes rendering the witness incom- 
petent as to transactions or communications with, 
or statements by, decedent or incompetent, exclude 


Witness’ mental condition or state of 
mind at time of entering into con- 
tract see supra § 406. 


10. Knight v. Everett, 67 S.E. 328, 
152) NeGw lie Pancoast wv. Hldridae, 
He eA C2ap moms, tol Olkls L9bK Phussiiv. 
Cocannoners 172) PA L0G. 7.0 Ok] 36; 
awa v. Owens’ Adm’r, 14 W.Va. 

11. 
556. 

Ala.—Smith v. Cook, 124 So. 898, 220 
Ala. 338; Heath v. Lewis, 76 So. 451, 
200 Ala. 509; Nevers Lumber Co. v. 
Fields, 44 So. 81, 151 Ala. 367; Pat- 
teson v. Carter, 41 So. 133, 147 Ala. 
522; Hullett v. Hood, 19 So. 419, 109 
Ala. 345; Tisdale v. Maxwell, 58 Ala. 
40; Vaughn y. Vaughn, 81 So, 693, 17 
Ala,App. 56, 


Ark.—Kirby v. Wooten, 
115, 132, Ark. 441. 


Del.—Di Nardi v. Standard Lime & 
Stone Co., 84 A. 124, 26 Del. 369. 


oan eat v. Trail, 19 |App.D.C:; 
79. 


Fla.—Wicker v. Hampton, 140 So. 
202, 104 Fla. 400; Munroe y. Carroll, 
86 So. 198, 80 Fla. 206. 


Ga.—Goss v. Brannon, 146 S.E. 187, 
167 Ga. 498; Davis v. Walker, 136 S.E. 
901, 163 Ga. 774; Roberts v. Johnson, 
111 S.E. 194, 152 Ga. 746; Garrick v. 
Tidwell, 106 S.E. 551, 151 Ga. 294; 
Wright v. Clark, 89 S.E. 618, 145 Ga. 
534; Wagner v. Robinson, 56 Ga. 47; 
Gray v. Obear, 54 Ga. 231; Veal v. 
Veal, 45 Ga. 511; Latimer v. Sayre, 45 
Ga. 468; Greenwood v. Greenwood, 
163 S.E. 318, 44 Ga.App. 848. 


Ind.T.—James v. Smith, 
714, 3 Ind.T. 447. 


Iowa.—Black v. Nichols, 240 N.W. 
261, 213 Iowa 976; In re Willmott’s 
Hstate, 230 N.W. 330, 211 Iowa 34, 71 
A.L.R. 1018; Rork vy. Klein, 221 N.W. 
460, 206 Iowa 809, 60 A.L.R. 469; Hess 
Vv. Hess, 181 N.W. 760, 191 Towa 52; 
Soderland v. Graeber, 180 N.W.. 745, 
190 Iowa 765; Hart v. Hart, 164 N.W. 
849, 181 Iowa 527; Minion v. Adams, 
164 N.W. 598, 181 Iowa 267; Monroe 
v. Servis, 161 N.W. 6538, 179 Iowa 583; 
Whitley v. Johnson, 113 N.W. 550, 135 
Iowa 620; Grimes v. Ellyson, 105 N.W. 
418, 130 Iowa 286; Sauer v. Nehls, 
96 N.W. 759, 121 Iowa 184; Ballinger 
v. Connable, 69 N.W. 438, 100 Iowa 
121; Herring v. Herring’s Estate, 62 
N.W. 666, 94 Iowa 56. 


Kan.—Hoard v. Jones, 237 P. 888, 
119 Kan. 138; McKee v. McClain, 212 
P. 906, 112 Kan. 746; Gilmore vy. 
Hoskinson, 157 P. 426, 98 Kan. 86. 


Ky.—ffheney’s Adm’r vy. Houston, 
38 S.W.(2d) 198, 2388 Ky. 410; Thomas 
Forman Co. v. Owsley County Deposit 
Bank, 10 S.W.(2d) 836, 226 Ky. 229; 


U.S.—In re Thompson, 205 F. 


201 S.W. 


58 S.W. 


Brown’s Adm’r v. Wilson, 1 S.W.(2d) 
R6% 222:0K y.. 454°.) Isert’s Adm’r v. 
Carroll, 294 S.W. 783, 220 Ky. 54; 


Wagers v. Black, 279 S.W. 342, 212 
Ky. 361; Isaacs v. Isaacs, 267 S.W. 
1104, 206 Ky. 540; Tucker v. Tucker’s 
Ex’r, 257 S.W. 46, 201 Ky. 383; Fitz- 
patrick v. Roark, 200 S.W. 920, 179 
Ky. 504; Grigsby v. Smith, 192 S.Ww. 
856, 174 Ky. 819; Foushee v. Foushee, 
173 S.W. 1115, 163 Ky. 524; Gaines v. 
Gaines’ Adm’r, 173 S.W. 774, 1638 Ky. 
260; Thompson y. Farmers’ Nat. Bank 
of Danville, 5 3S.1W..12105, 115.2 Key, 183: 
American Nat. Bank v. I S. Minor & 
Son, 185 S.W. 278, 142 Ky. 792; Bart- 
ley v. Knott, 130 S.W. 1096, 140 Ky. 


WITNESSES 


288; Howell v. Salt Lick Lumber Co., 
121 S.W. 645; Richardson v. Isaacs, 
118 S.W. 1008; Proctor, v. Proector’s 
Adm’r, 81 S.W. 272, 118 Ky. 474, 26 
Ky.L. 348; Jones v. Tennis Coal Co., 
94 S.W. 6, 29 Ky.L. 623; Reinhardt v. 
Mark’s Adm’r, 93 S.W. 32, 29 Ky.L. 
388;:| Bargo.v. Bargo, 86 S.W. 525, 27 
Ky.L. 680; Carpenter v. Rice’s Adm’x, 
78 S.W. 458, 25 Ky.L. 1704; Holtheide 
v. Smith, 74 S.W. 689, 24 Ky.L. 2535; 
Stagg Co. v. Taylor, 68 S.W. 862, 113 
Key, (WOOD (24 Key ai rao be Girdner v. 
Girdner, 32) S:W::266;, 17, Ky. 657. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113. 


N.J.—In re Mullen’s Estate, 134 A. 
3860; West v. Prest, 119 A. 169, 98 
N.J.Law 209; Rogers v. McKenna, 124 
AUT, 9 6UNS. Hgy 386. 


N.Y.—Lally v. Cronen, 159 N.E. 7238, 
247 N.Y. 58 [rearg den 161 N.H. 188, 
2aT N.Y. 57513 .Card waiCanrd, 39 INaM4. 
317, 7 Transcr.A. 144; Walize v. Mor- 
ton, 220.N.Y.S. 788, 219 App.Div. 632; 
Hoffman y. Condon, 118 N.Y.S. 899, 134 
App.Div. 205; Holland v. Holland, 90 
N.Y.S. 208, 98 Anp. Diy..8663 Chaffee v. 
Goddard, 42 Hun 147; Lyon v. Snyder, 
61 Barb. 172; Hammond vy. Schultze, 
45 N.Y.Super. 611; In re Schinasi’s 
Estate, 248 N.Y.S. 691, 139 Misc. 459 
[aff 250 N.Y.S. 895, 233 App.Div. 738, 
and 250 N.Y.S. 896, 233 App.Div. 738]; 
Diesel v. Otto, 196 N.Y.S. 120 [aff 
203 N.Y.S. 926, 208 App.Div. 826]; 
Blaine v. Richardson, 193 N.Y.S. 612; 
In re Harter’s Hstate, 148 N.Y.S. 766; 
Brady v. Donohue, 139 N.Y.S. 851. 


N.C.—Hager v. Whitener, 169 S.E. 
645, 204 N.C. 747; Sherrill v. Wilhelm, 
LUG Si 95,.-a 82 NVC. 803s) ee ODeal Vs 
Pope PIGS. W084, al Co, INRe e283) 
Knight v. Everett, 67 S.E. 328, 152 N.C. 
118; Poston v. Jones, 29 S.By 951,;122 
N.C. 536; Barbee v. Barbee, 18 S.E. 
2155 HOS IN. Cirosa Parte lsns! Hr. 792, 09 
N.C. 299]; Armfield v. Colvert, 9 S.H. 
461, 103 N.C. 147. 


N.D.—Larson v. Newman, 121 N.W. 
2:02, 19) INSD: 2/53; 23). u, Ri A.N.S. 8495 
Regan v. Jones, 105 N.W. 6138, 14 N.D. 
591. 


Okl.—Hapke v. Hapke, 220 P. 660, 
93 Okl. 180; Fuss v. Cocannouer, 172 
Pe 107700 OL 36. 


S.C.—Floyd v. Montgomery Lum- 
ber Co." 98'S Hess, V1 fas Cy, 1882s 
Brown v. Golightly, 91 S.E. 869, 106 
S.C. 519), Ann Cas T9138 A 1185s) Dieks 
v. Cassels, 84 S.H. 878, 100 SC. 341; 


Vaun vy. Howle, 22 S.B. 735, 44 S.C. 
546; Boyd vy. Cauthen, 5 S.E. ana 28 
S.C. 72. 


S.D.—Agnew v. Agnew, 235 N.W. 
644, 58 S.D. 164. 
Tex.—Berger v. Kirby, 153 S.w. 


1130, 105° Dex 611) 51 MEGREAINES. 82 
[aff (Civ.App.) 135 S.W. 1122]; Heard 
Vn Busby, 61 Nex. 135 Dialv.. Martin, 
(Civ.App.) 37 S.W.(2d) 166 [rev on 
other grounds (Commn.App.) 57 S.W. 
(2d) 75]; Horlock v. Guardian Trust 
Co., (Civ.App.) 274 S.W. 204; Langs- 
ton v. Robinson, (Civ.App.) 253 S.W. 
654; Dean v. Dean, (Civ.App.) 214 S. 
W. 505; Lester v. Hutson, (Civ.App.) 
167 S.W. 321; Pennybacker v. Hazle- 
wood, 61 S.W. 1538, 26 Tex.Civ.App. 
183; Garrett v. Garrett, (Civ.App.) 47 
S.W. 76. 


Utah.—Perry v. Perry, 245 P. 695, 
67 Utah 45. 


Va.—Robinett v. Taylor, 
616, 121 Va. 583. 


93 S.H. 
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testimony. with relation to a contract or agreement 
with decedent or incompetent,'? or the abrogation or 
rescission thereof,!? or any act or fact,1? promise or 


Wash.—Hill v. Scheer, 279 P. 391, 
153 Wash. 119; In re Foster’s Estate, 
246 P. 290, 139 Wash. 224; In re Mil- 
ler’s Estate, 224 P. 607, 129 Wash. 211; 
Blaser v. Meeker, 216 P. 1, 125 Wash. 
379; Weatherall v. Weatherall, 105 P. 
822, 56 Wash. 344; In re Alfstad’s 
Estate, 67 P. 593, 27 Wash. 175. 


W.Va.—Anderson vy. Jarrett, 27 S. 
EH. 348, 43 W.Va. 246. 


Wis.—Pullen’s Will v. Pullen, 
N.W. 25, 166 Wis. 254. 


[a] Tllustrations.—(1) A statute 
prohibiting any party or person un- 
der whom a party claims from being 
examined with regard to any person- 
al transaction or communication be- 
tween the-witness and a person at the 
time of such examination deceased 
precludes a promisee from testifying 
as to an agreement by a deceased 
partner and another to compensate 
him for his services to the partner- 
ship. Lyon v. Snyder, 61 Barb. (N. 
Y.) 172. (2) A statutory prohibition 
against testimony of personal trans- 
actions or communications with a 
person since deceased has been held 
to exclude testimony of a surviving 
spouse as to a separation agreement 
with the deceased spouse. Holland 
v. Holland, 90 N.Y.S. 208, 98 App.Div. 
366. (3) Testimony that the witness 
bought land from decedent.on certain 
terms is precluded by such a statute. 
Jones v. Tennis Coal Co., 94 °S.W. 
6, 29 Ky.L. 623. (4) An interested 
party cannot testify to renting 2a 
house to deceased at an agreed rental. 
Hammond v. Schultze, 45 N.Y.Super. 
Gris (5) Such a statute precludes 
testimony of an assignee as to what 
debts of the deceased assignor were 
intended to be secured by an assign- 
ment of an insurance policy. Rein- 
hardt v. Mark’s Adm’r, 93 S.W. 32, 29 
Tey ee Soe un CG nL wAS mone A suing for 
compensation for services rendered to 
decedent cannot testify as to any con- 
tract or understanding with decedent 
as to compensation. Tuohy v. Trail, 
19 App.D.C. 79; Proctor v. Proctor’s 
Adm’r, 81 S.W. 272, 118 Ky. 474, 26 
Ky.L. 348. (7) The testimony of a 
niece suing for services to an uncle 
since deceased that the uncle had said 
that a place would belong to her for 
taking care of him is incompetent. 
Hoffman v. Condon, 118 N.Y.S. 899, 
134 App.Div. 205. (8) The surviving 
party to the agreement cannot testify 
to an agreement with decedent to 
make mutual Wills. Lally v. Cronen, 
159 N.E. 723, 247 N.Y. 58 [rearg den 
161 N.E. 188, 247 N-Y. 575]; Blaine v. 
Richardson, 193 N.Y.S. 612; Dicks v. 
Cassels, 84 §.E. 878, 100 S.C. 341. (9) 
A widow claiming a resulting trust 
in property purchased by decedent 
cannot testify to decedent’s agree 
ment to take title in trust. Langston 
v. Robinson, (Tex.Civ.App.) 253 S.W. 
654. (10) A surviving mortgagor can- 
not testify to the deceased mortga- 
gee’s parol agreement to extend the 
time for payment of the mortgage 
debt. Rogers v. McKenna, 124 A. 777, 
96 N.J.Eq. 386. (11) in an adminis- 
trator’s action on a chattel mortgage 
note, defendant cannot testify that 
decedent mortgagee promised to allow 
him certain credits om the note. Kir- 
yn Wooten, 201 S.W. 115, 182 Ark. 

12. Eberhart v. Rath, 131 P. 604, 89 
Kan. 329, Ann.Cas.1915A 268: Wat- 
son v. Watson, (Tex.Civ.App.) 229 S. 
W. 899. 

13. McElroy v. McElroy, 


165 


82 S.B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statement,!* or conversation,!® that would tend to 
show the existence of a contract with the decedent 
or incompetent; and the witness cannot establish the 
existence or contents of a contract with deceased by 
indirection or negation.‘®° Nor may a contract or 
agreement with deceased be testified to under a stat- 
ute rendering the witness incompetent as to mat- 
ters occurring before the death of deceased,'* or 
matters equally within the knowledge of deceased,** 
or under a statute which renders the witness gen- 
erally incompetent to testify in his favor,!® or 
which provides generally that, where one party 
to the contract or cause of action in issue and on 
trial is dead, the other party shall not be admit- 
ted to testify in his own favor or in favor of any 
party to the action claiming under him.?° A verbal 
or oral contract or understanding with deceased 
cannot be testified to if the statute relates the in- 
competency to any conversation with, or admission 
by, deceased.?1 A statute making the witness in- 
competent as to the contract in issue and on tri- 


442, 142 Ga. 37; Dobson v. Dickson,}than decedent. 
62 Ga. 639; Wagner v. Robinson, 56 | W. 
Ga. 47; Ballinger v. Connable, 69 N. 
W. 438, 100 Iowa 121; Herring v. Her- 
ring’s Estate, 62 N.W. 666, 94 Iowa 
56; Wilson v. Wilson, 2 N.W. 615, 52 
Iowa 44; Smith v. Johnson, 45 Iowa 
308; Peck v. McKean, 45 Iowa 18; 
Huss v. Cocannouer,: 172° P. 1077, 70 


contract”’ 


WITNESSES 


Hart v. Hart, 164 N. 
849, 181 Iowa 527. 
claiming decedent’s property by vir- 
tue of a contract. to make a will in 
return for services rendered by the 19 
witness cannot testify that he return- = 
ed to decedent’s home “‘pursuant to a 
and in this way testify that 
he had a contract with decedent. 
“Roberts v. Johnson, 111 S.E. 194, 152 


[70 C.J.] 323 


al precludes testimony as to what took place be- 
tween the parties at the time of making such con- 
tract.22, A person cannot testify to a contract un- 
der which he claims a part of a deceased person’s es- 
tate, where the statute provides that no person shall 
testify. to establish his own claim against the estate 
of a deceased person which originated during the 
lifetime of such deceased person.?* 


Collateral facts. Where an agreement with de- 
ceased is fully established by other testimony, evi- 
dence of a party is admissible which has no tenden- 
ey to prove the agreement in question, save as it 
tends to prove collateral facts the effect of which is 
to change the aspect of the case as previously de- 
veloped by defining the full meaning and operation of 
the agreement with deceased.”* 


Facts showing implied contract. The facts from 
which an implied contract might be inferred consti- 
tute a part of the transaction with decedent,?> and it 
is often held that the witness cannot testify to his 


[a] VWerbal modification of written 
lease with decedent cannot be testified 
about under such a statute. Goebel 
v. Look, 116 N.W. 1078, 153 Mich. 204. 
Colo.—Rogers v. McMillen, 39 
P. 891, 6 Colo.App. 14. 

Ill.—Mayo v. Mayo, 135 N.E. 90, 


302 Ill. 584; Mann v. Mann, 110 N.E. 
345, 270 Ill. 83; Willis v. Zorger, 101 


(2) A party 


Okl. 86; Owens v. Owens’ Adm’r, 14 
W.Va. 88 Ga. 746. 
[a] Act showing promise to pay [b] Suppression of decedent’s 


barred debt.—Acts of a deceased 
maker which would tend to establish 
a new promise to pay a note barred 
by statute cannot be testified to by a 
plaintiff suing on the note. Dobson 
v. Dickson, 62 Ga. 639. 


14. Kirby v. Wooten, 201 S.W. 115, 
132 Ark. 441; Hagan v. Powers, 72 N. 
W. 771, 103 Iowa 593; Larson v. New- 
man, 121° NSW.°202, 19 Neb; 1538, (23 
L.R.A.N.S. -849; Madero v. Calzado, 
(Tex.Civ.App.) 281 S.W. 328. ° 


15. Ga.—Wright v. Clark, 89 S.E. 
618, 145 Ga. 534. 


Iowa.—Rork v. Klein, 221 N.W. 460, 
206 Iowa 809, 60 A.L.R. 469. 


Ky.—Dotson vy. Dotson, 
1075, 194 Ky. 26. 


N.J.—Welsh v. 
N.J.Eq. 417. 


N.Y.—Lally v. Cronen, 159 N.E. 
723, 247 N.Y. 58 [rearg den 161 N.E. 
188, 247 N.Y. 575]. 


Porto Rico.—Wilcox v. Axtmayer, 
23 Porto Rico 319. 


S.C.—Patrick v. English, 91 S.E. 
295; (106 "S:Cr 267. 


Wash.—In re Foster’s Estate, 246 P. 
290, 139 Wash. 224. 


[a] Conversations between plain- 
tiff and third person which tend to 
prove a contract with decedent are 
matters as to which plaintiff is in- 
competent. Lally v. Cronen, 159 N.E. 
W23" 240 NOW. os: rears den 161 N.E. 
188, 247 N.Y. 575). 


16. Roberts v. Johnson, 111 S.E. 
194, 152 Ga. 746; Hart v. Hart, 164 
N.W. 849, 181 Iowa 627; Minon v. 
Adams, 164 N.W. 593, 181 Iowa 267. 


fa] MTlustrations.—(1) A party in 
interest cannot indirectly testify to a 
contract with decedent, as to which 
she is incompetent, by testifying that 
she was informed that if she kept 
house for decedent she would become 
joint owner in his property, and that 
she was not so informed by any other 


237 S.W. 


Hour, 136 A. 327, 100 


name.—A plaintiff suing on an oral 
contract with decedent cannot, where 
decedent is the only person with 
whom the witness could have made 
such a contract, by suppressing the 
name of the person with whom the 
contract was had, make himself com- 
petent to testify to the terms of the 
contract. Minon v. Adams, 164 N.W. 
593, 181 Iowa 267. 

17. Cal.—McClenahan v._ Keyes, 
206 P. 454, 188 Cal. 574; Steinhofer v. 
Georgeson, 202 P. 350, 54 Cal.App. 550. 

Idaho.—Coats v. Harris, 75 P. 243, 
9 Idaho 458. 


Ind.—Cuthrell v. Cuthrell, 101 Ind. 


375; Cottrell v. Cottrell, 81 Ind. 87. 
N.H.—Howie v, Legro, 99 A. 650, 
78 N.H, 325. 


Pa.—Stein v. Bell Telephone Co. of 

Pennsylvania, 151 A. 690, 301 Pa. 107; 
Underdown y. Underdown, 124 A. 159, 
279 Pa. 482; Reiter v. McJunkin, 45 
194 Pa. 301 [aff 8 Pa.Super. 
Robbins v. Farwell, 44 A. 260, 
3 Williams v. Moore, 43 A. 
1022, 192 Pa. 211; Dicken v. Winters, 
32 A. 289, 169 Pa. 126; Griggs v. Ver- 
Pee 25 A. 61, 151 Pa. 429; Whitney 
v. Shippen, 33 Leg.Int. 101. 


[a] Agreements or contracts as to 
which witness held incompetent.— 
(1) A parol sale by deceased. Griggs 
v. Vermilya, 25 A. 61, 151 Pa. 429. (2) 
An agreement or contract for serv- 
ices and care between the witness and 
decedent. Steinhofer v. Georgeson, 
202 P. 350, 54 Cal.App. 550. 


18. Mutual Ben. Life Ins. Co. of 
New Jersey v. Smith, 8 F.(2d) 365; 
Green v. Reid, 201 N.W. 469, 229 Mich. 
503; Guntzviller v. Gitre, 162 N.W. 
290; ~195 Mich, 695%). (Pomeroy v. 
Everett, 161 N.W. 902, 195 Mich. 147; 
Helmer v. Van Wormer, 153 N.W. 1, 
187 Mich. 1; Bigelow v. Sheehan, 131 
N.W. 78, 166 Mich. 89; In re Reidy’s 
Estate, 127 N.W. 254, 162 Mich. 154; 
Goebel v. Look, 116 N.W. 1078, 153 
Casi 204; Harmon vy. Dart, 37 Mich. 


N.E. 963, 258 Ill. 574; Stokes v. Stokes, 
88 N.E. 829, 240 Ill. 380; Way v. Har- 
riman, 18 N.B. 206, 126 Ill. 132 [aff 23 
Ill.App. 159]. 


Ind.—Cuthrell v. Cuthrell, 101 Ind. 
375; Cottrell v. Cottrell, 81 Ind. 87. 


Miss.—Williams v. Harris, 68 So. 
465, 109 Miss. 304. 


Ohio.—-Lemunyon v. Newcomb, 165 
N.E. 533, 120 Ohio St. 55; Southard 
v. Curzon, 32 Ohio C.A. 269. 


Vt.—Farmers’ Nat. Bank v. Thom- 


son, 52°A. 961, 74 Vt. 442; HMord’s 
Ex’rs v. Cheney, 40 Vt. 153. 
20. Rector v. Goodloe, 249 S.W. 


897, 298 Mo. 261; Laclede Land & Im-. 
provement Co. v. Goodno, (Mo.) 181 S. 
W. 410; Hunter v. Briggs, 162 S.W. 
204, 254 Mo. 28; Cassity v. Cassity, 
(Mo.App.) 240 S.W. 486; Todd v. Fitz- 
patrick, (Mo.App.) 222 S.W. 888; Mar- 
shall v. Hall, (Mo.App.) 200 S.W. 770; 
Moore v. McCutchen, (Mo.App.) 190 
S.W. 350; McClure v. Clements, 148 
S.W. 82, 161 Mo.App. 23; Collard v. 
Burch, 119 S.W. 1009, 138 Mo.App. 94; 
Deal v. Hainley, 116 S.W. 1, 135 Mo. 
App. 507; Atkinson v. Hardy, 107 S. 
W. 466, 128 Mo.App. 349; Lewis v. 
Oliver, 22 Mo.App. 203. 


[a] Thus, where one party is dead, 
and the other is claiming under a con- 
tract made with her, he is an incom- 
petent witness on that subject under 
such a_ statute. Laclede Land & 
Improvement Co. v. Goodno, (Mo.) 181 
S.W. 410. 


@l. Henry v. Tiffany, 5 Ill.App. 
548; Sheehan v. Nelson, 210 N.W. 284, 
168 Minn. 426. 


22. Johnson v. Coles, 21 Minn. 108. 


23. Jackson v. Johnson, 88 So. 410, 
126 Miss. 26; Graham v. Taylor, 78 
So. 706, 117 Miss. 736. 


24. Warten v. Black, 70 So. 758, 
195 Ala. 93. 


25. Pancoast v. Eldridge, 11 P.(2d) 
918, 157 Okl. 195; Fuss v. Cocannouer, 
ITZ PLO it, LOMOKL=S6: 
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own acts which tend to establish the existence of an 
implied contract with decedent;?° but other cases 
hold that the witness may testify to an act of his 
own, although the law might raise from it an implied 
promise on ‘the part of deceased, for such a promise 
is raised only because there is no express contract or 
no “transaction or communication” between the par- 


ties.?7 
[§ 420] bb. Marriage. 


26. Ark.—Cash v. Kirkham, 55 S. 
W. 18, 67 Ark. 318. 


Ga.—Waegner v. Robinson, 
97. 


Iowa.—In re Docius’ Estate, 247 N. 
W. 796, 215 Iowa 1193; In re Kahl’s 
Estate, 232 N.W. 1338, 210 Iowa 903; 
Sheldon v. Thornburg, 133 N.W. 1076, 
153 Iowa 622; Hutton v. Doxsee, 89 
N.W. 79, 116 Iowa 13; Ballinger v. 
Connable, 69 N.W. 438, 100 Iowa 121; 
Smith vy. Johnson, 45 lowa 308; Peck 
v. McKean, 45 Iowa 18. 


Ky.—Newton’s Ex’r v. Field, 32 S. 
W. 623, 98 Ky. 186, 17 Ky.L. 769. 


N.C.—Knight v. Everett, 67 S.E. 
3280 152, NICs] 118s" Dunn’ Vv. Currie; 153 
S.E. 533, 141 N.C. 123. 


Okl.—Pancoast v. Eldridge, 11 P. 
(2d) 918, 157 OkKl. 195; Fuss v. Cocan- 
nover1%2 bP. 1077, 70 Oki. (36. 


W.Va.—Owens v. Owens’ Adm’r, 14 
W.Va. 


[a] Establishment of either ex- 
press or implied contract profiibit- 
ed.—‘“‘This court has uniformly held 
that a party in a controversy against 
the estate of a deceased person is not 
a competent witness to testify to any 
fact which tends to establish an ex- 
press or implied contract between 
himself and the deceased.” Ballinger 
v. Connable, 69 N.W. 438, 441, 100 
Iowa 121. 


27. Belden v. Scott, 27 N.W. 356, 
65 Wis. 425. 


23. Ala.—Vaughn v. Vaughn, 81 
So. 6938, 17 Ala.App. 56. 


Fla.—Catlett v. Chestnut, 146 So. 
241, 107 Fla. 498; Madison v. Robin- 
SOL LLGUSOn ol 95 sha: soe. 


Iowa.—Hess v. Hess, 181 N.W. 760, 
191 Iowa 52; Worthington v. Diffen- 
bach, 168 N.W. 257, 184 Iowa 577; 
In re Wittick’s Estate, 145 N.W. 913, 
164 Iowa 485. 


Ky.—Bartee v. Edmunds, 
535, 29 Ky.Le 872. 


Md.—Whitehurst v. Whitehurst, 145 
A. 204, 156 Md. 610; Bowman v. Lit- 
tle. 610A. 223, 657, 1084, 101 Md.) 273; 
Redgrave v. Redgrave, 38 Md. 93; 
Denison vy. Denison, 35 Md. 361. 


N.Y.—In re Kelly’s Estate, 143 N.E. 
795, 238 N.Y. 71 [rearg den 144 N.E. 
900, 238 N.Y. 581]; Fisk v. Holding, 
148 N.Y.S. 501, 163 App.Div. 85; Mat- 
ter of Brush, 49 N.Y.S. 803, 25 App. 
Div. 610. 


56 Ga. 


96 S.W. 


N.C.—Hopkins v. Bowers, 16 S.E. 
al ss ING @ sili. 
D.—Agnew v. Agnew, 2385 N.W. 


648, 58 S.D. 164. 


Under statutes rendering 
a witness incompetent as to transactions or communi- 
cations with deceased,?® or statutes rendering the 
witness generally incompetent to testify in his own 
favor,?® or to establish his own claim against the es- 
tate of a deceased person, where the same originated 
in decedent’s lifetime,®° a surviving spouse, who is an 
interested party, cannot ordinarily testify with re- 


WITNESSES 


marriage.?1 


Tex.—Berger v. Kirby, 153 S.W. 
1130; 105 Pex. 611, 51 L.ROALN. S27 132 
[aff (Civ.App.) 135 S.W. 1122]; Edel- 
stein v. Brown, 100 S.W. 129, 100 Tex. 
403, 123 Am.S.R. 816 [aff (Civ.App.) 
95 S.W. 1126]; Huggins v. Myers, 
(Civ.App.) 30 S.W.(2d) 565; King v. 
King’s Unknown Heirs, (Civ.App.) 16 
S.W.(2d) 160 [rev on other grounds 
(Commn.App.) 34 S.W.(2d) 804]; Hol- 
man v. Holman, (Ci, App.), 283 S.W. 
271 [rev on othér grounds - (Commn., 
App.) 288 S.W. 413, and vacated (Civ. 
App.) 294 S.W. 601]. 


Wash.—Weatherall v. Weatherall, 
105 P. 822, 56 Wash. 344. 


W yo.—Weidenhoft vy. Primm, 94 P. 
453, 16 Wyo. 340. 


“While marriage, whether formally 
solemnized or a common law mar- 
riage, is something more than a mere 
contract, it is nevertheless a contract. 
It is founded upon the mutual con- 
sent and agreement of the parties. 

It is therefore necessarily a 
‘transaction’ as well as a ‘communica- 


tion’ between the parties.” Madison 
Vv. tobinson, 116 So. 31, 95 Fla. 321, 
332. 


[a] Common-law wmarriage.—(1) 
Generally. Vaughn v. Vaughn, 81 So. 
693, 17 Ala.App. 56; Catlett v. Chest- 
nut, 146 So. 241, 107 Fla. 498; Hess 
v. Hess, 181 N.W. 760, 191 Iowa 52; 
In re Wittick’s Hstate, 145 N.W. 913, 
164 Iowa 485; In re Kelly’s Estate, 
143 N.E. 795, 238 N.Y. 71 [rearg den 
144 N.E. 900, 2388 N.Y. 581]; Matter 
of Brush, 49 N.Y.S. 803, 25 App.Div. 
610; Agnew v. Agnew, 235 N.W. 644, 
58 S.D. 164; Huggins v. Meyers, (Tex. 
Civ.-App.) 30 S.W.(2d) 565; King” v. 
King’s Unknown Heirs, (Tex.Civ. 
App.) 16 S.W.(2d) 160 [rev on other 
grounds (Commn. App.) 34 S.W.(2d) 
804]. (2) The survivor of persons 
who lived together as husband and 
wife has been held incompetent to 
testify that there was no marriage 
and their cohabitation was unlawful. 
Edelstein v. Brown, 100 S.W. 129, 100 
Tex. 403, 123 Am.S.R. 816 [aff (Civ. 
App.) 95 S.W. 1126]. 


29. Crane v. Stafford, 75 N.H. 424, 
217 Ill. 21; Laurence v. Laurence, 45 
N.E. 1071, 164 [1]. 367; In re Saunders’ 
Petition, 245 Ill.App. 423; Bishop v. 
Brittain Inv. Co., 129 S.W. 668, 229 
Mo. 699, Ann.Cas.1912A 868; Collard 
vy. Burch, 119 S.W. 1009, 188 Mo.App. 
94; In re Imboden’s Hstate, 86 S.W. 
263, 111 Mo.App. 220. But see Green 
v. Green, 28 S.W. 752,:1008, 126 Mo. 
17 (holding a widow competent to 
testify to her marriage in ejectment 
against the heirs). 


30. Graham vy. Taylor, 78 So. 706, 
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spect to an alleged marriage with decedent, or acts or 
facts which would tend to show the existence of a 
The exception. to the common-law rule 
of disqualification on account of interest, which al- 
lowed an interested witness to testify where his tes- 
timony was absolutely necessary, does not permit an 
interested witness to testify to a common-law mar- 
riage with deceased where she claims to have another 
witness to the ceremony who has already testified.*” 


[§ 421] ce. Loans and Usury.** 
rendering the witness incompetent as to a transaction 
or communication with deceased, he cannot testify as 
to loans or advances which he has made to deceas- 
ed,?* or which decedent has made to him;*® 
may the witness testify to loans which he has made 
to deceased where the statute renders the surviving 


Under a statute 


nor 


~~ 
VAT Mise: 136; es 


[a] In Mississippi, under Code 
(1906) § 1917 (Hemingway Code § 
1577), providing that one shall not be 
a witness to establish his own claim 
against the estate of a deceased per- 
son, whefe the claim originated in de- 
ceased’s lifetime, one claiming to have 
married deceased is not a competent 
witness of such fact in a proceed- 
ing determining her rights to his 
property. Graham v. Taylor, 78 So. 
706, 117 Miss. 736. 


31. In re Kelly’s Estate, 143 N.E. 
795, 288 N.Y. 71 [reare den 144 N.E. 
900.238 N.Y. 581 )3) Kisk: v., Holdings, 
148 N.Y.S. 501, 163 App.Div. 85; Hug- 
gins v. Myers, (Tex.Civ.App.) 30 S.W. 
(2d) 565; King v. King’s Unknown 
Heirs, (Tex.Civ.App.) 16 S.W.(2d) 160 
[rev on other grounds (Commn.App.) 
34 S.W.(2d) 804]; Holman v. Holman, 
(Tex.Civ.App.) 283 S.W. 271 [rev on 
other grounds (Commn.App.) 288 S.W. 
fon and vacated (Civ.App.) 294 S.W. 


32. Catlett v. Chestnut, 146 So. 241, 
107 Fla. 498: 


Statutes construed to leave witness 
free as to matters to which common- 
law incompetency did not extend see 
supra § 390. 

33. Payment or transmission of 
money generally see infra § 424. 


34 Ark.—Free v. Maxwell, 212 S. 
W. 325, 138 Ark. 489.. 


Del. Green v. Wilmington Trust 
Cos 87. A. 885, 27, Del. 232 


Ky.—Fish v. Welch’s Adm’r, 162 S. 
W. 5538, 157 Wey. 193° American Natz 
Bank v. J. S. Minor & Son, 135 S.W. 
278, 142 Ky. 792; Robinson v. Redd’s 
Adm’r, 438 S.W. 4385, 19 Ky.L. 1422. 


N.Y.—In re Ennever, 189 N.Y.S. 177, 
£16) Mise. 32. 


N.C.-—White v. Guynn, 
168 N.C. 434. 


Tex.—Madero v. Calzado, (Civ.App.) 
281 S.W. 328; Ross v. Kell, (Civ.App.) 
LOSE Sa Viele: 


Utah.—Kislingbury v. 
P. 571,.40 Utah 356. 


35. Stanley v. Whitney, 
(N.Y.) 586; Zinn v.~ Farmer, 
Civ.App.) 2438 S.W. 528. 


[a] Cancellation of debt.—Where 
deceased has made a loan to the wit- 
ness for which the latter has given 
decedent his note, the witness cannot 
testify that decedent destroyed the 
note by burning it up. Zinn y. Farm- 
er, (Tex.Civ.App.) 243 S.W. 523. 


84 S.E. 694, 


Bvans, 121 


47 Barb. 
hex 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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party to the contract incompetent to testify in his 
Where the denial of a transaction is 
not regarded as being prohibited by such a statute,?* 
the witness may deny that he borrowed money from 


own favor.®® 


decedent.?§ 3 


Usury. Unless there is a statute expressly making 
defendant a competent witness in an action where 
the defense is usury, which is not affected by a stat- 
ute making interested witnesses incompetent where 
the opposite party is the executor or administrator of 
a deceased person,®® after the death of the creditor 
a debtor cannot testify to prove usury in the trans- 
action out of which the debt arose, under statutes 
rendering the witness incompetent as to transactions 
but where the statute relates the 
‘incompetency to only “any conversation with, or ad- 
mission of,” deceased, the witness may show usury 
by proof of facts which are independent of conver- 


with decedent ;*° 


36. Markowitz v. Markowitz, (Mo. 
App:)) 290 (S.W.. 119. 


37. See supra § 404. 
88. Hutchings v. Winsor, 217 P. 
1044, 92 Okl. 37. 


29. Rinehart v. Buckingham, 34 
Iowa 409. See Buck v. Beekly, 45 Ill. 
100; Bacon v.* Robinson, 7 Cush. 
(Mass. ) 579 (both apparently involv- 
ing such statutes which contained ex- 


ceptions where the creditor was dead). 


40. White v. Benjamin, 33 N.E. 
1037, 188 N.Y. 623; Smith v. Cross, 90 
N.Y. 549; Whitehead v. Smith, 14 
Hun 531 [aff 81 N.Y. 151]; Richard- 
son v. Warner, 13 Hun (N.Y.) 13; 
pociy. (Claric¢o. 6¢ “Barb: 7iCN.Y. 7 216 
note; Stanley v. Whitney, 47 Barb. 
(N.Y.) 586; Wadleigh v. Parker, 124 
P. 957, 34 Okl. 213. But see Coller v. 
Wenner, 45 Barb. (N.Y.) 397 (where 
the original creditor was still alive 
and suit was brought by the executor 
of a deceased assignee of the debt). 


41. Parker v. 63> NW. 
754, 51 Minn. 523. 


42. Delivery of property see infra 
§ 423. 

Testimony as to witness’ posses- 
sion or making of improvements to 
establish gift see supra §§ 409, 410. 


43. Trowbridge v. Holden, 58 Me. 
117; Burns v. Nolette, 144 A. 848, 83 
IN i439) 2 6a Avia. Re LOE Beanery, 
Bean, 53 A. 907, 71 N.H. 538; Flanagan 
v. Nash, 39 A. 818, 185 Pa. 41; In re 
Turner’s Estate, 31 A. 867, 167 Pa. 
609; Lavelle v. Melley, 27 Pa.Super. 
69; In re Cameron, 23 Pa.Dist. 1074; 
Knabb’s Estate, 2 Woodw. (Pa.) 386. 


[a] Whether gift or satisfaction 
of legacy.—A legatee who has receiv- 
ed the amount of her legacy from the 
testator after the making of his will, 
but before his death, is incompetent 
to testify that the testator told her 
that the payment was a gift, and 
should not affect her legacy. In re 
Turner’s Estate,'31 A. 867, 167 Pa. 
609. See also Johnson v. Mundy, 97 
S.E. 564, 123 Va. 730 (involving the 
question of whether alleged gifts by 
an intestate should be treated as ad- 
vancements). 


44, Caldwell v. Goodenough, 135 N. 
W. 1057, 170 Mich. 114; Shepard v. 
Shepard, 129 N.W. 201, 164 Mich. 183. 


45. Ala.—Earnest v. Fite, 100 So. 
637, 211 Ala. 363; Thomas v. Tilley, 
41 So. 854, 147 Ala. 189. 


Ark.—Zimmerman v. Hemann, 218 
S.W. 835, 142 Ark. 308; Wilson v. Ed- 
wards, 94 S.W. 927, 79 Ark. 69. 


Maxwell, 


‘ 


s 


>. 
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ations with, or admissions of, deceased.‘ 


[§ 422] dd. Gifts.*? 
by way of gift from a decedent, an interested person 
is generally incompetent to testify with respect to 


Where property is elaimed 


the transaction out of which the gift arose, if there 


Ga.—Powell v. Powell, 107 S.E. 520, 
151 Ga. 533; Elsinger v. Beytagh, 74 
Ga. 399; Underwood v. Underwood, 
159 S.E. 725, 43 Ga.App. 643. 


a. PZioo) ONE. 

559, 213 Iowa 671; Gould v. Logan, 

200 N.W. 490, 198 Iowa 935; Lowrey v. 

Lowrey, 89 N.W. 1118, 117 Iowa 704; 

ee v. Merritt, 39 N.W. 103, 74 lowa 
Ss 


Kan.—Klein v. Blackshere, 215 P. 
315, 113: Kan. 539% Cook’ v: "Cook, 161 
P2 62'6;, 99 Kaneee dl. 


Ky.—Combs v. Roark’s Adm’r, 299 
S.W. 576, 221 Ky. 679; Trevathan’s 
Ex’r v. Dees’ Ex’rs, 298 S.W. 975, 221 
Ky. 396; Spencer v. Turner Elkhorn 
Coal Co., 288 S.W. 1037, 217 Ky. 50; 
Nolen v. Wilson’s Admr, 277: «SW. 
315211 Keys 65 Anderson’s Adm’r 
v. Darland, 234 S.w. 205, 192 Ky. 624; 
Dick v. Harris’ Ex’r, 141 S.W. 56, 145 
Ky. 739; Albro v. Albro, 65 S.W. 592, 
23 Ky.L. 1555. ; 


Md.—Chase v. nay 107 A. 537, 134 
Md. 619. 


Mass.—Baxter v. rene: 12 Allen 
114. 


Neb.—Yardum vy. Evans, 2385 N.W. 
85, 120 Neb. 699. 


, East Rutherford Savings, 
Loan & Building Ass’n v. McKenzie, 
1 OO Avy 9305087. INO). Now 3l5s) Groot wv. 
Stitzer, 72 A. 970, 75 N.J.Eq. 452 [mod 
on other grounds 77 A. 46, 77 N.J.Eq. 


260]; Van Wagenen v. Bonnot, 70 A. 
143, 74 N.J.Eq. 848, 18 L.R.A.N.S. 
400. 


N.Y.—In re Atkinson’s Adm’r, 182 
N.Y.S. 780, 192 App.Div. 426; In re 
Brown's Ex’r, 226 N.Y.S. 1. 130 Misc. 
865 [mod on other grounds 169 N.F. 
612, 252 N.Y. 366]; Elliott v. Bank for 
Savings, 139 N.Y.S. 939, 79 Misc. 258; 
Davis v. Davis, 104 N.Y.S. 824; Bick 
v. Reese, 3 N.Y.S. wigs on 


Dire OP Ey Ye Erdelt, 231 N.W. 88 
59 N.D. 741 


SiGy eee v. King, 70 S.E. 801, 
88 S.C. 346. 


S.D.—Knittle v. Ernst, 168 N.W. 754, 
40 S.D. 594. 


Tenn.—Wilson v. Wilson, 267 S.W. 
864, 151 Tenn. 486; Gibson v. Buis, 
218 S.W. 220, 142 Tenn..133; Mason v. 
Willhite, (Ch.A.) 61 S.W. 298. 


Tex.—Hubbard v. Cox, 13 S.W. 170, 
76 Tex. 239; Brown v. Fore, (Commn. 
App.) 12 S.W.(2d) 114, 63 A.L.R. 435 
[rev (Civ.App.) 299 S.W. 9507; Rusk 
v. Rusk, (Civ.App.) 52 S.W.(2d) 1108; 
Hunt v. Garrett, (Civ.App.) 275 S.W. 
96 [rev in part on other grounds 


is a statute rendering the witness incompetent as to 
matters occurring during the lifetime, or before the 
death, of deceased,*® matters which must have been 
equally within the knowledge of deceased,** transac- 
tions and communications with, or statements by, de- 
ceased,*® or generally incompetent to testify;*® and, 
under a statute making a person incompetent to es- 
tablish his own claim against the estate of a deceased 
person which originated during the lifetime of such 
deceased person, a party cannot establish his right 
to property claimed by the estate by testifying to a 
gift from decedent prior to his death.47 
the statute makes the witness incompetent only as 


Although 


(Commn.App.) 283 S.W. 489]; Reyn- 
olds v. Reynolds, (Civ.App.) 224 S.W. 
382. 


Va.—Johnson v. Mundy, 97 S.E. 564, 
DAS Via ioO. 


W.Va.—Whiteman v. Backus, 135 S: 
EK. 390, 102 W.Va. 454; De Pue wv: 
Steber, 108 S.E. 590, 89 W.Va. 78; Lee 
Vv. Patton, 40 SB. 358) 50 Wraviaeuaos 
Martin v. Smith, 25 W.Va. 579. 


[a] Amount of gift.—One claiming 
title to certificates of deposit under a 
gift from a decedent may properly 
testify as to their amount, where they 
have been cashed and are not in her 
possession, especially where their 
amount is specifically admitted of rec- 
ord by both parties. In re La Grange’s ° 
Estate, 181 N.W. 807, 191 Iowa 129. 


[b] Attack on gift.——Persons in-' 
terested as heirs cannot, for the pur- | 
pose of defeating a gift, testify that 
the transaction relied on by the donee 

was not intended by decedent as a 
gift. Underwood vy. Underwood, 159 
S.E. 725, 43 Ga.App. 643. 


[ec] Identification of subject mat- 
ter.—A defendant claiming several 
bank books as part of the contents of 
a box given by decedent cannot iden- 
tify the bank books as being among 
the contents of the box, as decedent 
could have testified on this matter if 
living... Davis, v.. Davis, .104. N.¥-S. 
824, 51 Hun 639, 4 Silv.Sup. 525. But 
see Wilson v. Edwards, 94 S.W. 927, 
79 Ark. 69 (holding a witness compe- 
tent to testify that the package con- 
tained the property in question and 
that he has possession of it). 


[d] Nature of gift.—A witness 
cannot testify as to whether an al- 
leged gift by a testator was intended 
as an absolute gift oras an ademption 
or advancement on a legacy or dis- 
tributive share. Gibson v. Buis, 218 S. 
W. 220, 142 Tenn. 133; Johnson v. 
Mundy, 97 S.B. 564, 123 Va. 730. 


46. U.S.—Kling v. McCabe, 36 F. 
(ad) 337. : 


Ill.—Rothwell v. Taylor, 135 N.E. 
419, 303 Ill. 226 [rev 221 I1l.App. 658]. 


Mo.—Harding v. St. Louis Union 
Trust Co., 207 S.W. 68, 276 Mo. 136; 
Suiter v. Frazer, (App.) 226 S.W. 622; 
Campbell v. Hayden, 168 S.W. 363, 181 
Mo.App. 681. 


Vt.—Trask v. Walker’s Estate, 1 
A. 853, 100 Vt. 51. esa 


Wyo.—Hecht vy. Shaffer, 85 P. 1056, 
15 Wyo. 34. 


47. Baldridge v. Stribli 
658, 101 Miss. Cae. ing, 57 So. 


826 [70 C.J.] 


to conversations with deceased, the witness cannot 
testify to facts showing a gift by deceased where they 
necessarily imply that the facts and acts were ac- 
companied by the necessary words to show a present 
intention of deceased then to pass title to the proper- 


ty to the witness.*® 


[§ 423] ee. Transfer or Delivery of Property.*® 
Testimony as to the transfer or delivery of property 
by the witness to decedent is incompetent where the 
applicable statute relates the incompetency to trans- 
actions with decedent,°® or matters occurring before 
the death of deceased;*! and, similarly, the witness 


48. Quarfot v. Security Nat. Bank 
eoteuet Co., 249 N.W. 668, 189 Minn. 
451. 


49. Delivery of written . instru- 
ments see infra § 437. 


Testimony as to possession to es- 
tablish delivery see supra § 409. 


-50. Ala.—Tisdale v. Maxwell, 
Ala. 40. 


Ark.—Nunnally v. Becker, 13 S.W. 
Condos HAT Kf 550: 


Iowa.—Lusby v. Wing, 224 N.W. 
554, 207 Iowa 1287; Frick v. Kabaker, 
90 N.W. 498, 116 Iowa 494. 


Ky.—White v. White, 17 S.W.(2d) 
733, 229 Ky. 666. 


N.Y.—Tooley v. Bacon, 70 N.Y. 34; 
Doolittle v. Stone, 8 N.Y.S. 605, 5 Silv. 
Sup.,412.. [aff 32: .N-%.. 639, 136.,N.¥. 
613]; In re Clodgo’s Estate, 227 N.Y.S. 
690, 131 Mise. 490; In re Ennever, 189 
NGY Ss, LUC), 116° Misc 325, Grezory .v. 
Fichtier, 14 N.Y.S. 891, 21 N.Y.Civ. 
Been: 27 Abb.N.Cas. 86 [rev 13 N.Y. 

294s 


58 


N.C.—R. M. Sutton Co. v. Wells, 94 
SB. 688, 175 N-C. 7. 


S.C.—Monts v. Koon, 21 S.C. 110. 


Tex.—Altgelt v. Brister, 57 Tex. 
432. 
[a] Delivery to deceased of goods 


sold him.—Frick v. Kabaker, 90 N.W. 
498, 116 Iowa 494; In re Clodgo’s Es- 
tate, 227 N.Y.S. 690, 131 Misc. 490. 


[b] Delivery through third person. 
—(1) Where, in an action to recover 
for conversion of goods, plaintiff tes- 
tified that she delivered certain arti- 
cles of jewelry in a box to a third per- 
son to be delivered to defendant’s tes- 
tator, and such third person testified 
that she delivered the box to decedent, 
but did not know what was in it, it 
was held that, by reason of such 
third person’s ignorance of the con- 
tents of the box, the only testimony as 
to the delivery of the contents of the 
box was that given by plaintiff, which 
was inadmissible, and should have 
been stricken out. Gregory v. Fich- 
Heme te IN wo. ool ed NY Civ. Proc, 
1s27 SA DpAN.Cas:, oo. [nev ,i3n Nuvo, 
593]. (2) On the trial of a claim 
against an estate for money loaned 
decedent, claimant cannot testify that 
certain moneys were withdrawn from 
a bank and given, with certain in- 
structions, to a person who testifies 
that he followed the instructions and 
gave the envelope containing the 
money, without knowing the amount, 
to decedent, as claimant’s testimony is 
a, link in a chain of circumstances to 
prove the loan, and she cannot accom- 
plish indirectly what the statute pro- 
hibits from direct accomplishment. 


In re Ennever, 189 N.Y.S. 177, 116 
Misc. 32. Z . 
[c] Establishment by negation.— 


The witness may testify that he did 
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ness 
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| 


cannot testify to a transfer or delivery of property 
by decedent to him where the statute relates the in- 
competency to transactions with or between the wit- 
and decedent,°? 
death,®* or matters’equally within the knowledge of 


matters occurring before 


deceased,®* or renders the witness generally incom- 


not give or deliver property to any 
one other than decedent under a Sstat- 
ute preventing the witness from be- 
ing examined as to any personal 
transaction or communication with 
decedent. Hart v. Hart, 164 N.W. 849, 
181 Iowa 527. 


[da] 
with deceased. — The intent with 
which the witness placed certain prop- 
erty in the hands of deceased is an 
element which accompanied and char- 
acterized the transaction, and the wit- 
ness is incompetent to testify as to 
Kee same. Tooley v. Bacon, 70 N.Y. 
ot \ 


» 


aE SLAY AS 
51. Wainwright Trust Co. v. Stern, 
125 N.B. 578, 72 Ind.App. 116. 


52. U.S.—Estep v. Kentland Coal & 
Coke-Co} 239) Fa Giit, LS27C:CyA. 458° 


Ala.—McKleroy v. Musgrove, 84 So. 
280, 203 Ala. 603. 


Ga.—Campbell v. Sims, 131 S.E. 483, 
161 Ga. 517. 


Iowa.—Gould v. Logan, 200 N.W. 
490, 198 Lowa 935; In re Winslow’s 
Will, 124 N.W. 895, 146 Iowa 67, Ann. 
Cas.1912B 663 [rev 122 N.W. 971]. 


Kan.—Randall v. Randall, 166 P. 
516, 101 Kan. 341. 


Neb.—Yardum v. Evans, 235 N.W. 
85, 120 Neb. 699. 


N.J.—East Rutherford Savings 
Loan & Building Ass’n v. McKenzie, 
100 A. 931, 87 N.J.Eq. 375. 


N.Y.—Van Gelder v. Van Gelder, 81 
N.Y. 625 mem; Grey v. Grey, 47 N.Y. 
oa [rev on other grounds 2 Lans. 

78]. 


N.C.—McEwan v. Brown, 97 S.E. 20, 
176 N.C. 249; Lane v. Rogers, 18 S.E. 
LEG ELS: Calis 


N.D.—Druey v Baldwin, 182 N.W. 
700, 41 N.D. 473; Druey v. Baldwin, 
172 N.W. 6638, 41 N.D. 473. 


S.D.—Jones v. Subera, 126 N.W. 253, 
25 S:D. 223. 


Tex.—Houston Transfer & Carriage 
Co. v. Williams, (Civ/App.) 201 S.W. 
712 [rev on other grounds (Commn. 
App.) 221 S.W. 1081]. 


W.Va.—Lee v. Patton, 40 S.E. 353, 
50 W.Va. 20; Calwell v. Prindle’s 
Adm’r, 11 W.Va. 307. 


[a] Deposit of will by decedent 
with witness is a transaction with 
decedent as to which the witness is 
incompetent. McEwan vy. Brown, 97 
S.E. 20, 176 N.C..249. 


53. Dille v. Webb, 61 Ind. 85. 


[a] Intent in making conveyance. 
—A statute rendering a witness in- 
competent as to all matters occurring 
before the death of deceased precludes 
testimony to the effect that a convey- 
ance by deceased to witness was in- 
tended as compensation for services 
rendered rather than as an advance- 


Intent in placing property- 


petent to testify in his own favor.°° 


[§ 424] ff. Payment or Transmission of Money.*® 
In jurisdictions where the statute renders the wit- 
ness incompetent as to transactions with deceased, 
the witness cannot testify to his payment of mon- 
ey to decedent,®’ decedent’s payment of money to 


ment. Dille v. Webb, 61 Ind. 865. 


54 Robison v. Gull, 173 P. 905, 52 
Utah 323. * 


55. Kling v. McCabe, 36 F.(2d) 337; 
S. J. Thomas Realty Co. v. Guthrie, 
204 P. 330, 71 Colo. 987 Walls v. Rit- 
ter, 54 N.E. 565, 180 Ill. 616. 


56. Delivery of property generally 
see supra § 423. 


Loans generally see supra § 421. 


57. Ala.—Jernigan v. Gibbs, 89 So. 
196, 206 Ala. 93; Pollak v. Winter, 72 
So. 386, 197 Ala. 173; Talladega First 
Nat. Bank v. Chaffin, 24 So. 80, 118 
Ala. 246; Consolidated Mercantile Co. 
v. Warren, 74 So. 738, 15 Ala.App. 623 
[cert den 75 So. 1008, 200 Ala. 695]. 


carta ticker v. Hampton, 140 So. 


Ga.—Zellars v. Orr, 95 S.E. 6, 147 
Ga. 607; Wall v. Wall, 77 S.E. 19, 139 
Ga. 270, 45 L.R.A.N.S. 588; Hendricks 
v. Allen, 57% Ssh’ 224, 128 Ga. 13trs 
Chancy v. Carrigan, 53 Ga. 84; Stan- 
ford v. Murphy, 32 Ga. 410; Green- 
wood v. Greenwood, 163 S.E. 318, 44 
Ga.App. 848; Glover v. Ellis, 156 S.E. 
272, 42 Ga.App. 335; AtkMmson v. Mul- 
lis, 110 S.E. 509, 28 Ga.App. 176. 


Iowa.—Hart v. Hart, 164 N.W. 849, 
181 Iowa 527. 


Ky.—Ison v. Ison, 291 S.W. 361, 218 
Ky. 425; Kelly v. Fields, 181 S.W. 
657, 167 Ky. 796; Fish v. Welch’s 
Adm’r, 162 S.W. 553, 157 Ky. 19; Mil- 
lion v. Million’s Ex’rs, 121 S.W. 985; 
Garrott v. Rives, 80 S.W. 519, 25 Ky. 
L. 2165, 26 Ky.L. 10; Cornelius’ Adm’r 
v. Miles, 53 S.W. 517, 21 Ky.L. 947. 


N.J.—Vigne v. Vigne, 130 A. 816, 98 


_N.J.Eq. 274. 


N.Y.—Boyd v. Boyd, 58 N.E. 118, 
164 N.Y. 234; In re Kellogg, 10 N.E. 
152, 104 N.Y. 648, 1 Silv.A. 313; Ap- 
pell v. Halbe, 202 N.Y.S. 364, 207 App. 
Div. 315; Warner v. Warner, 191 N. 
Y.S. 612, 199 App.Div. 159; In re Ga- 
briel, 60 N.Y.S. 87, 49 App.Div. 623 
[aff 57 N.H. 1110, 161 N.Y. 644]; HI- 
more v. Jaques, 2 Hun 130, 4 Thomps. 
&C. 679 [rev on other grounds 60 N. 
Y. 610]; In re Everitt’s Estate, 259 
N.Y.S. 81, 144 Mise. 102; Williams v. 
Clements, 19 N.Y.S. 613 [aff 33 N.E. 
338, 137 N.Y. 560]; Williams v. Da- 
vis, 7 IN. Y.Civ. Proc. 282. 


N.C.—Benedict v. Jones, 40 S.E. 228, 
129 N.C. 475. 


Okl.—Wadleigh vy. Parker, 
957, 34 Okl. 218. 


S.C.—Corbett v. Fogle, 51 S.E. 884, 
72 S.C. 312; Vaun v. Howle, 22 S.E. 
735, 44 S.C. 546. 


ne Alteclt v. Bitster, 57 Tex. 
32; Jordan v. Massey, (Civ.App.) 13 
S.W. 804. : ERR: 


124 Py 


Utah.—Kislingbury vy. Evans, 121 P. 


571, 40 Utah 356. 
Wash.—Brucker v. De Hart, 180 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 424] 


him,®’ or decedent’s,®® or the witness’,®° nonpayment 
of an obligation owing from one to the other; nor the 
settlement of a debt owing to decedent or incompe- 


397, 106 Wash. 386; Goldsworthy v. 
Oliver, 160 P. 4, 93 Wash. 67. 


W.Va.—Hummel v. Marshall, 120 
S.E. 164, 95 W.Va. 42; Cassady v. 
Cassady, 81 S.E. 829, 74 W.Va. 53; 


tee v. Prindle’s Adm’r, 11 W.Va. 


Wis.—Jackman v. Inman, 118 N.W. 
139, 137 Wis. 30, 22 L.R-A.N.S. 559; 
Milwaukee Trust Co. v. Warren, 87 
N.W. 801, 112 Wis. 505; Nau v. Bru- 
nette, 48 N.W. 649, 79 Wis. 664; Koe- 
nig v. Katz, 37 Wis. 153. 


[a] Failure to name payee.—A de- 
fendant sued on an obligation owed to 
the decedent cannot testify in the ab- 
stract that he _paid the obligation 
without mentioning to whom the pay- 
ment was made. Milwaukee Trust 
me v. Warren, 87 N.W. 801, 112 Wis. 


[b] Inferential proof of payment. 
—(1) A witness cannot testify that 
he went into the store of decedent 
with so much money and came out 
with less if this tends to prove pay- 
ment to, and a personal transaction 
with, decedent. Jackman v. Inman, 
114 N.W. 489, 1384 Wis. 297. (2) The 
witness cannot testify that a package 
of coin, which he sent by express, was 
addressed to decedent where the only 
purpose of the testimony, and its di- 
rect tendency, is to show a paying or 
sending of the money by the witness 
to decedent. Stuart v. Patterson, 37 
sits SEN SYS)) “L138: (3) A. defendant 
sued on a note executed to decedent 
cannot testify that when he last saw 
the note in the possession of decedent 
certain payments were indorsed on it, 
for this would be to permit the wit- 
ness to prove the payment of the 
sums indorsed on the note. Cornelius’ 
Adm’r v. Miles, 53 S.W. 517, 21 Ky.L. 
947. (4) The surviving party sued 
by the administrator of the deceased 
ereditor is incompetent to prove indi- 
rectly by his own testimony that 
money which he had paid to deceased 
was paid on the particular debt in 
suit, by testifying that he, the wit- 
ness, had never had any dealing or 
transaction with deceased other than 
the one for which the suit is brought. 
Atkinson v. Mullis, 110 S.E. 509, 28 
Ga.App. 176. 


[c] Purpose of payment to deceas- 
ed.—In a son’s action against his fa- 
ther’s executors to impress a trust 
on land to which the father had title 
at the time of his death, the son’s tes- 
timony as to the purpose for which 
he had made payments to the father 
is inadmissible, under a statute re- 
lating to testimony as to a transac- 
tion with a deceased. Warner v. 
Warner, 191 N.Y.S. 612, 199 App.Div. 
159. 


[d] Resulting trust.—A party 
claiming by way of resulting trust 
the land of which decedent died le- 
gally seized is not a competent wit- 
ness to testify to payment of part of 
the purchase price for the land to or 
through decedent. Hummel v. Mar- 
shall, 120 S.E. 164, 95 W.Va. 42; Cas- 
sady v. Cassady, 81 S.E. 829, 74 W.Va. 
53. 


58. Ala.—Sullivan v. Hobbs, 98 So. 
307, 19 Ala.App. 465 [cert den 98 So. 
309, 210 Ala. 372]. 


Ark.—Johnson: v. Spangler, 2 S.W. 
(2d) 1089, 176 Ark. 328, 59 A.L.R. 899. 


Ga.—Powell v. Powell, 107 S.B. 520, 
151 Ga. 533. 


Iowa.—In re Renne’s Will, 189 N. 
W. 776, 194 Iowa 938; In re Brown’s 


‘ 


« 
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but the witness 


Estate, 60 N.W. 659, 92 Iowa 379. 


Kan.—Brock y. Corbin, 146 P. 1150, 
94 Kan. 542. 


N.Y.—Jones v. Reilly, 66 N.E. 649, 
174 N.Y. 97; Cotter'v. Dignan’s Es- 
tate, 225 N.Y.S. 422, 222 App.Div. 789; 
In re Clodgo’s Estate, 227 N.Y.S. 690, 
131 Misc. 490; Redfield v. Stitt, 4 N. 
Y.St. 864. 


N.C.—Walston v. Coppersmith, 149 
S.E. 381, 197 N.C. 407; Gupton v. 
Hawkins, 35 S.B. 229, 126 N.C. 81; 
Simpson y. Simpson, 12 S.E. 447, 107 
INS G55 2t 


S8.C.—Patrick v. English, 91 S.E. 
295, 106 S.C. 267. 
Tex.—McCoy’s Estate v. Brown, 


(Civ.App.) 268 S.W. 241. 


Wis.—Pierce v. Stitt, 105 N.W. 479, 
126 Wis. 62. 


59. Del.—Palmer vy. Lodge, 109 A. 
125, 30 Del. 537. 


Iowa.—Ridler v. Ridler, 61 N.W. 
994, 98 Iowa 347; Van Sandt v. Cra- 
mer, 15 N.W. 259, 60 Iowa 424. See 
In re Armstrong’s Estate, 183 N.W. 
386, 191 Iowa 1210 (recognizing rule). 


Ky.—Young v. Bank of Sweetwater, 
218 S.W. 463; Richardson v. Isaacs, 
118 S.W. 1003; Vannatta v. Willett’s 
see ik 45 S.W. 85, 103 Ky. 354, 20 Ky. 


N.Y.—Lerche y. Brasher, 10 N.E. 
58,104 Ni. 157%, 11 N. Y.Civ. Proce: 423% 
Cotter v. Diggnan’s Estate, 225 N.Y.S. 
422, 222 App.Div. 789; Tillman v. 
Rayner, 109 N.Y.S. 448, 125 App.Div. 
309; Brayman v. Stephens, 29 N.Y.S. 
526, 79 Hun 28; McMurray v. McMur- 
ray, 17 N.Y.S. 657, 63 Hun 183; My- 
ers, Vv.) Munt,, 14 N.Y.Ss 474,60 un 
579; Howell v. Van Siclen, 6 Hun 115 
Laff 70 N.Y... 595, 4 Abb.N.Cas. 1, 54 
How.Pr. 264]. 


N.C.—McGowan v. Davenport, 47 S. 
E. 27, 134 N.C. 526; Simpson v. Simp- 
son, 12 S.H. 447, 107 N.C. 552. 


N.D.—Hughes v. Wachter, 238 N.W. 
TiL6,615 Ns) i832 


S.D.—Sanders vy. Sanders, 2384 N.W. 
601, 57 S.D. 599. 


Tex.—Perez v. Maverick, (Civ. 
App.) 202 S.W. 199 [rev on other 
grounds (Commn.App.) Maverick v. 
Perez, 228 S.W. 148]; Bright v. Bris- 
coe, (Civ.App.) 193 S.W. 156; Swan v. 
Price, (Civ.App.) 162 S.W. 994; Ab- 
bott v. Stiff, (Civ.App.) 81 S.W. 562. 


Va.—McIntyre v. Wright, 74 S.E. 
L724, 1185 Viant299, 


But see Sullivan v. Hobbs, 98 So. 
307, 19 Ala.App. 465 [cert den 98 So. 
309, 210 Ala. 372] (holding, in an ac- 
tion against a decedent’s estate for 
rent, where the premises were leased 
for a year and thereafter deceased 
held over until his death, that plain- 
tiff was competent to testify as to 
nonpayments of installments of rent 
and as to the balance due); Benve- 
nute v. Voorhees, 146 A. 677, 7 N.J. 
Mise. 580 (where plaintiff testified to 
SRL of money loaned to dece- 

ent). 


[a] Illustrations.—(1) In an ac- 
tion for services rendered to decedent 
during his lifetime, plaintiff cannot 
testify as to whether he has ever been 
paid therefor. Palmer v. Lodge, 109 
A. 125, 30 Del. 587; Bright v. Briscoe, 
(Tex.Civ.App.) 193 S.W. 156. (2) A 
plaintiff making claim for room and 
board furnished to decedent cannot 
testify to decedent’s nonpayment 


tent by the giving of something other than money; 
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may often testify as to a payment 


made to a third party other than deceased®? or a pay- 


therefor. Sanders v. Sanders, 234 N. 
W. 601, 57 S.D. 599. (3) In an action 
against an executrix to recover the 
purchase price for property sold to 
decedent, plaintiff cannot testify to 
decedent’s nonpayment. Hughes v. 
Wachter, 238 N.W. 776, 61 N.D. 513. 
(4) In an action to charge the estate 
of a deceased person with a construc- 
tive trust, plaintiff cannot testify that 
decedent never paid over to her cer- 
tain moneys which he collected as her 
agent. Swan v. Price, (Tex.Civ.App.) 
162 S.W. 994. 


{b] Mistake in indorsements.—A. 
payee suing on the note of a deceased 
maker cannot testify that several in- 
dorsements of payments made by 
himself were but a mistaken notation 
of the same payment twice, and in 
this way show nonpayment by dece- 
‘dent. Vannatta y. Willett’s Adm’r, 45 
S.W. 85, 103 Ky. 354, 20 Ky.L. 59 [foll 
Young v. Bank of Sweetwater, (Ky.) 
218 S.W. 463]. 


[ec] Nonpayment generally.—It 
has been held, however, that, in an 
action to recover the proceeds of a 
note collected by decedent, plaintiff 
may testify generally whether he ever 
received anything for the note or not, 
as this is not as to a transaction with 
decedent. Gamble vy. Whitehead, 11 
So. 298, 94 Ala. 335. See Haugen ‘v. 
Johnson, (Civ.App.) 282 S.W. 1115 [er- 
ror dism 283 S.W. 480, 115 Tex. 489] 
(holding that death of the grantees 
does not bar the grantor from testi- 
fying that notes specified by an ex- 
ecutory contract have never been 
paid). 


Denial of transaction generally see 
supra § 404. ° 


60. Stanford v. Murphy, 382 Ga. 
410; Barrett v. Carter, 3 Lans. (N.Y.) 
68; Benedict v. Jones, 40 S.H. 228, 129 
N:C. 54.75; 


61. Neitch v. Hillman, 69 S.W. 494, 
29 Tex.Civ.App. 544; Blaser v. Meek- 
er, 216° BP: 1,125 Wash: 379: 


62. Ala.—Kennedy v. Parks, 
So. 161, 217 Ala. 323. 


Ark.—Lasker-Morris Bank & Trust 
ih v. Gans, 200 S.W. 1029, 132 Ark. 


Iowa.—Hutton v. Doxsee, ‘89 N.W. 
79, 116 Iowa 13. 

Ky.—Bradley v. Bradley’s Adm’r, 
198 S.W. 905, 178 Ky. 239. 


N.Y.—Matter of Knibbs, 96 N.Y.S. 
40, 108 App.Div. 134; Matter of Zinke, 
35) INaY:S5.645,.. 9.0: ELun: 12'7,. 
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N.D.—Omlie v. O’Toole, 112 N.W. 
677, 16 N.D. 126. 
Dex.——Mharpe)- ve sSehmall,” (Giv, 


App.) 44 S.W.(2d) 505; American Ex- 
change Nat. Bank of Dallas y. Keeley, 
(Civ.App.) 39 S.W.(2d) 929; Dodson 
v. Watson, (Civ.App.) 225 S.W. 586; 
Britton v. Tischmacher, (Ciy.App.) 31 
S.W. 241. 


Wash.—In re Krause’s Estate, 
P.(2d) 268. 


W.Va.—Freeman v. Swiger, 98 S.E. 
440, 838 W.Va. 425. 


But see McBride v. Kirkpatrick, 207 
F. 893 [aff 232 F. 859, 147 C.C.A. 53] 
Miller v. Frick, 107 A. 394, 30 Del. 
374 [aff 107 A. 391, 30 Del. 366]; 
Trammell v. Trammell, 35 S.B. 588, 
57 S.C. 89 (all three holding that a 
party cannot testify to his payments 
to a third person where such pay- ' 
ments, to be relevant, must relate to 
a transaction with decedent and tend 
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ment made by deceased to a third party other than the 
witness of which the witness has knowledge independ- 
ently of any transaction or communication with de- 
ceased ;** and the witness may testify to payment by 
a third person to another in the absence of deceas- 
ed;*4 but the witness cannot testify to decedent’s 
payment to a third person where the witness was ac- 
companying decedent at the time,®° nor can plaintiff 
testify that he expended money for use and benefit 
of decedent so as to raise an implied contract of re- 
imbursement.®® Statutes rendering the witness gen- 
erally incompetent to testify in his own favor, of 
course, preclude testimony of payments by the wit- 
ness to deceased,®* or by decedent to the witness,°® 
and although there is an exception as to matters 
occurring after death, the witness cannot testify to 
matters occurring after death for the purpose of in- 
directly showing payments made to decedent during 
his lifetime;®® and where the statute makes the wit- 
ness incompetent to testify in his own favor, unless 
the contract in issue was originally made by a person 
who is living and competent to testify, a party suing 
on a debt of two joint debtors, one of whom is dead, 
cannot testify that the deceased debtor made a par- 
tial payment which removed the bar of limitations.*° 


Nor may the witness testify to his making of pay- 


ments to decedent where the statute renders him in- 
competent as to matters equally within the knowl- 


WITNESSES 


* 


[§ 424 


edge of decedent,’! and such a statute makes a plain- 
tiff incompetent to testify as to advances made for 
the use and benefit of deceased in the latter’s pres- 
ence.72. If the statute renders a party incompetent 
only as to any conversation with, or admission of, a 
deceased or insane party or person, a party may tes- 
tify as to the act of deceased in making a partial 
payment on a debt which would otherwise be barred 
by the statute of limitations,’* or as to the fact of 
payment by the witness to decedent,’* but not as to 
the manner of the payment if it tends to show the ad- 
missions or conversations of decedent.*® Under a 
statute forbidding a party to testify as to facts oe- 
curring before decedent’s death, plaintiff cannot 
testify as to nonpayment by decedent,’® the witness’ 
payment of an obligation which he owed to dece- 
dent,*7 or the witness’ payment of decedent’s obli- 
gations to a third person during the latter’s life- 
time;78 but a plaintiff suing for services rendered 
decedent may testify as to whether anything has been 
paid him since the death of decedent, either under 
such a statute7® or where there is an exception as to 
facts occurring after death.°° If the statute pre- 
vents the witness from testifying only in relation to 


a, claim or demand against the estate of a deceased 


person, a debtor sued on an obligation owing to de- 
cedent can testify to payment of the obligation, as 
this does not relate to a claim or demand against 


to prove the same). 


[a] Decedent’s obligations to third 
persons.—(1) Although they are made 
pursuant to a contract with de- 
ceased, the witness may testify that 
he paid decedent’s obligations to third 
persons. In ye Krause’s Estate, 
(Wash.) 21 P.(2d) 268. (2) Where 
the statute relates the incompetency 
only to transactions with, or state- 
ments by, deceased, the witness may 
testify that, as grantee in a deed giv- 
en by decedent as security for a debt, 
the witness paid taxes on the property 
and interest- on a prior mortgage. 
Omlie v. O’Toole, 112 N.W. 677, 16 N. 
D. 126. (3) Testimony of decedent’s 
wife that she paid certain bills for 
household expenses during his last 
illness has been held admissible, in 
support of her claim for reimburse- 
ment for such payments. Matter of 
Knibbs, 96 N.Y.S. 40, 108 App.Div. 134. 
(4) However, testimony that a cer- 
tain payment was made by the wit- 
ness at decedent’s request is incom- 


petent. Herbert v. Harbert, (Tex.Civ. 
App.) 28 S.W. 250. But see Dewein 
Vo Hooss, 130 "S: Wh 195, 23:7 Mon i238 


(holding the witness competent to tes- 
tify to payments made to a third per- 
son at the request of decedent). 


{b] Payment of obligation owed 
by witness and deceased to third per- 
son.—Lasker-Morris Bank & Trust Co. 
v. Gans, 200 S.W. 1029, 132 Ark. 402. 


{c] Payment to insurer.—The 
widow of deceased who took out and 
paid for an insurance policy on his 
life is competent to testify to such 
fact, for such testimony does not re- 
late to any transaction with deceased. 
Bradley v. Bradley’s Adm’r, 198 S.W. 
905, 178 Ky. 239. 


Transactions hetween witness and 
third persons generally see infra § 
460. 


63. Crebbin v. Jarvis, 67 P. 531, 64 
Kan. 885. See Russell v. Beckert, 
(Tex.Civ.App.) 195 S.W. 607 (holding 


that a widow, sued by a vendor for 
nonpayment of the purchase price, 
ean testify to the act of decedent, in 
going to town with money equal in 
amount to the purchase money and 
coming back without it, at the time 
when it is alleged the purchase money 
was paid). 


64. ae ares, v. Carey, 10 S.E. 156, 104 
ae dubs 


N.C 

65. Hines v. Hines, 191 N.Y.S. 859, 
199 App.Div. 688. 

66. Huss v. Cocannouer, 172) P: 
1077, 70 Okl. 36. 

67. Reminger v. Joblonski, 110 N. 


BH. 903, 271 Ill. 71; Telford v. Howell, 
77 N.H. 82; 220 Ill. 52 [aff 119 Ill.App. 
83]; Ring v. Lawless, 60 N.B. 881, 190 
Tll. 520; Silberman v. Connole, 264 Ill. 
App. 553; Jockisch v. Hardtke, 50 Ill. 
App. 202; Orr v. St. Louis Union Trust 
Co., 236 S.W. 642, 291 Mo. 383; Jen- 
nings v. Roberts, 109 S.W. 84, 130 Mo. 
Morris v. Grubb, 30 Gratt. 

See Damiani vy. Proulx, 

Tll.App. 154; Dime Savings & 
ae Co. v. Jacobson, 191 Ill.App. 
TDs 


68. In re Chapman’s Estate, 248 
Ill.App. 12; Dean v. Bigelow, (Mo.) 
292 S.W. 25. 


[a] Indorsement of payment by 
the witness cannot be testified to so 
as indirectly to show payment by 
decedent. In re Chapman’s Estate 
248 Ill.App. 12. : 


69. Telford v. Howell, 77 N.E. 82, 
220 Ill. 52 [aff 119 IllLApp. 83]. 


70. Crow v. Crow, 100 S.W. 1123, 
124 Mo.App. 120. 


71. 0. S;-Trust Co. v. Tuchowska, 
227 N.W. 539, 249 Mich. 16; Gerasi- 
mos v. Wartell’s Estate, 207 N.W. 919, 
234 Mich. 102; Knight v. Hartman, 
52 N.W. 1044, 93 Mich. 69. 


'72. Stackable v. Stackpole, 
W. 808, 65 Mich. 515. 


32 N. 


73. Chadwick vy. Cornish, 1 N.W. 
55, 26 Minn. 28. 


74. Helbig v. Citizens’ Ins. Co., 84 
N.E. 897, 234 Ill. 251 [aff 138 Il].App. 
115]; Krost v. Moyer, 207 N.W. 311, 
166 Minn. 153; Merhoff v. Merhoff, 
87 N.W. 781, 84 Minn. 263. 


75. Merhoff vy. Merhoff, supra. 


76. Robinson v. Dugan, 35 P. 902, 
101 Cal. xviii; Hensley v. Reichart, 
147 N.E. 736, 83 Ind.App. 335. 


77. Mell v. Barner, 19 A. 940, 135 
Pa, oe 
78. Thurston v. Holden, 265 P. 697, 


45 Idaho 724. 


[a] Transaction statutes distin- 
guished.—‘‘Thurston testified that he 
paid out moneys, the amounts and 
purpose thereof, and the necessity 
therefor. None of these transactions 
were had with the decedent; the ma- 
jority of them occurring before she 
acquired title to the property. Under 
these facts respondents contend that 
the testimony, having to do with in- 
dependent transactions, was properly 
admissible. Such seems to be the rule 
in jurisdictions where the statute in 
terms interdicts transactions and 
communications had with the deceas- 
ed. Our statute, taken from Califor- 
nia, was purposely framed to include 
a broader field. The words, ‘Any mat- 
ter of fact occurring before the death 
of such deceased person,’ show a 
studied intent to exclude all testi- 
mony of the adverse party touching 
any transaction or fact essential to 
the support of the claim or demand.” 
Thurston v. Holden, 265 P. 697, 698, 
45 Idaho 724. 


General construction of statutes 
relating incompetency' to matters oc- 
curring before death see supra § 393. 


79. Cowdery v. McChesney, 57 P. 
221, 124 Cal. 368. y ¥ 


pence Quandt v. Ernst, 143 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a" 


§§ 424-497) 


the estate.$* 


[§ 425] (£) Agency or Partnership and Partner- 
ship Transactions®’*—aa. Agency. A witness cannot 
testify as to the existence of an agency between him- 
self and decedent where the statute renders the wit- 
ness incompetent as to transactions or communica- 
tions with decedent,’* or matters occurring before 
the death of decedent,** or equally within his knowl- 
edge.8® Under a statute providing that, where one 
of the original parties to the contract or cause of ac- 
tion in issue is dead, the other party shall not be ad- 
mitted to testify in his favor, an agent is not a party 
to a contract he has made for his deceased principal, 
and he is competent to establish his agency and the 
contract despite the principal’s death,*® and, under 
such a statute,.a party sued for breach of contract 
may show an insane codefendant’s connection with 
the contract by testifying to acts and declarations 
of the incompetent which show the agency of the one 
who made the contract ;8* but one seeking to recov- 
er from an administrator property which he claims 
deceased bought as his agent cannot testify as to 
the agency of deceased. 


[§ 426] bb. Partnership and Partnership Transac- 
tions. The witness cannot testify to matters relating 
to the existence of a partnership with deceased where 
the applicable statute relates the incompetency to 
transactions or communications with deceased or in- 
competent,’® or matters occurring before the death 
of decedent,®° or where there is a statute rendering 
the surviving party to a contract or cause of action 
in issue incompetent to testify in his own favor;°+ 
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but it has been held, under a statute of the first type, 
that the witness may testify as to whether he knows, 
outside of any transaction or communication with de- 
ceased, if deceased was a member of a particular 
partnership.°? A statute precluding testimony relat- 
ing to transactions with decedent does not preclude 
testimony as to transactions with a partnership of 
which decedent was a member, where for aught that 
appears the surviving partner was the active agent 
in the transaction and fully capable of explaining, 
or giving contradictory evidence with reference to 
the transaction,®? and a surviving partner of a part- 
nership of which decedent was a member may testify 
to transactions of the partnership with a third per- 
son,®* or the surviving partner’s sale of his interest 
in the partnership to a third person, in the absence of 
decedent.?® 


[§ 427] (g) Value of Services or Property®*—aa. 
Services. While there are some cases which appear 
to hold unqualifiedly that a statute rendering the 
witness incompetent as to transactions or communi- 
cations with deceased does not preclude the witness 
from testifying to the value of services he claims to 
have rendered to deeedent,®* and others which permit 
a party, who is making claim for services rendered 
to decedent, to testify as to the value of the services 
where their rendition has first been established by 
competent evidence,®® or to testify as to the value of 
services similar to those rendered to deceased,®® it is 
often held that a claimant cannot testify as to the 
value of personal services rendered to decedent.t 
However, the claimant can testify as to the value of 
services rendered to the estate after the death of 


81. Bailey v. Moshier, 169 P. 913, 
35 Cal.App. 345. 


82. Agents and partners as per- 
sons whose testimony is excluded see 
supra §§ 311, 333, 334, 346, 359, 361. 


Contracts generally see supra § 419. 


83. Del.—Miller v. Frick, 107 A: 
a 30 Del. 374 [aff 107 A. 391, 30 Del. 
366]. 


Ga.—Wright v. Bessman, 55 Ga. 
187. But see White Sewing Mach. 
Co. v. Horkan, 86 S.E. 257, 17 Ga.App. 
48 (holding testimony by defendant 
as to the authority he had given his 
alleged deceased agent not incom- 
petent as to a transaction between the 
witness and a deceased person). 


Ky.—Meek vy, Davis, 224 S.W. 659, 
189 Ky. 64. 


Neyv.—Higgs v. Hanson, 13 Nev. 356. 


N.Y.—Richmond y. Brewster, 2 N. 
Y.S. 400. 

But see In re Hull’s Will, 89 N.W. 
979, 117 Iowa 738 (holding that a wit- 
ness may testify as to the capacity in 
which he acted in disposing of cer- 
tain of decedent’s property during his 
lifetime, without regard to the method 
in which the authority to act was ac- 
quired). 


[a] Illustrations.—(1) Plaintiff 
may not testify as to his authority 
to act as agent for deceased where 
the existence of the agency forms the 
basis for his recovery. Higgs v. Han- 
son, 13 Nev. 356. (2) A payee suing 
on a note made by a deceased maker, 
which is claimed to be barred by the 
statute of limitations, cannot testify 
that he, as agent of the maker, made 
a payment on the note. Wright v. 
Bessman, 55 Ga. 187. (3) The wit- 
ness may not testify that decedent 


, 


4a 


é 


was his agent in certain matters. 
Richmond v. Brewster, 2 N.Y.S. 400. 


{[b] Decedent’s ratification of un- 
authorized act of the witness as agent 
is a transaction as to which the wit- 
ness is incompetent. Lyon County 
Nat. Bank v. Carsten Winter Estate, 
242 N.W. 600, 214 Iowa 5383. 


[c] Agency between decedent and 
third person is not a transaction as to 
which the witness is incompetent. 
White Sewing Mach. Co. v. Horkan, 86 
S.E. 257, 17 Ga.App. 48. 


84. De Coursey v. Johnson, 19 A. 
1074, 1384 Pa. 328. 


85. Brown v. Brown, 128 N.W. 196, 
163 Mich. 341. 


86. Gifford v. Thomas’ Estate, 19 
A. 1088, 62 Vt. 34. 


87. Powell v. Batchelor, 179 S.W. 
751, 192 Mo.App. 67. 


88. Linhard v. Ditmars, (Mo.App.) 
229 S.W. 401. 


89. Fla.—Eppinger, Russell & Co. 
v. Canepa, 20 Fla. 262. 


Ga.-—Davis v. Walker, 136 S.E. 901, 
163 Ga. (Wi4. 


Ky.—Marcum’s Adm’r v. Marcum, 
157 S.W. 1101, 154 Ky. 401. 


N.Y.-—Adams v. Morrison, 20 N.E. 
S295) LA8eN.Y 4 1523: Ellis; .v. Bllis,, 187 
N.Y.S. 316, 196 App.Div. 896. 


N.C.—Charlotte Oil, etc., Co. v. Rip- 
py, 31. S.E.! 879, 123 -N.C. 656; Lyon 
VePender,,. 24 S.B. 744, 118 N.C. 147% 
Sikes v. Parker, 95 N.C. 232. 


Tex.-—_Rascoe v. Walker-Smith Co., 
86 S.W. 728, 98 Tex. 565. 


Wash.—Chlopeck vy. Chlopeck, 91 P. 
966, 47 Wash. 256. 


“The partnership relation could only 
be created through some contract or 
transaction with the respondent Ed- 
ward Chlopeck, and, he being insane, 
testimony in relation to such contract 
or transaction by the appellant in her 
own behalf was properly excluded.’ 
Chlopeck v. Chlopeck, supra. 


90. Schwartz v. Stock, 65 P. 351, 
26 Nev. 128. 


91. Scott v. Scott, (Mo.App.) 265 
S.W. 864. 


92. Charlotte Oil, ete., Co. v. Rip- 
py, 31 S.E. 879, 123 N.C. 656, 658. 


93. Alabama Gold L. Ins. v. Sledge, 
.62 Ala. 566. 
94 Clark v. Fleischmann, 127 N.W. 


914, 87 Neb. 609; Dial v. Martin, (Tex. 
Civ.App.) 37 S.W.(2d) 166 [rev on 
other grounds (Commn.App.) 57 S.W. 
(2d) 75]. 


95. Brantley v. Marshbourn, 82 S. 
BE. 959. 166 N.C. 527, 


96. Rendition of services or fur- 
re ued of supplies see supra §§ 412, 


97. In re Fuller’s Will, 209 N.w. 
683, 190 Wis. 445; Bossi’s Estate y. 
Buell, 113 N.W. 433, 133 Wis. 119. 


98.. Tuohy v. Trail, 19 App.D.C. 
79; Lewis v. Meginniss, 12 So. 19, 30 
Fla. 419; Burrows v. Butler, 38 Hun 
GNP Yay hat? 


99. Belote v. O’Brian, 20 Fla. 126. 


1. Yates v. Root, 38 N.Y.S. 663, 4 
App.Div. 439; Somerville v. Crook, 9 
Hun (N.Y.) 664; In re Fingar, 168 
N.Y.S. 361, 101 Mise. 516; ‘Titus’ vy. 
Spencer, 147 N.Y.S. 343; Barnhill v. 
Kirk, 44 Tex. 589; Anderson v. Caulk, 
(Civ.App.) 5 S.W.(2d) 816 [aff 37 S.W. 
(2d) 1008, 120 Tex. 253]. 
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decedent,? and a physician suing for medical servic- 
es rendered to decedent may, where the statute re- 
lates the incompetency only to matters within the 
equal knowledge of deceased, testify to the reason- 
able value of the services the rendition of which has 
been established by other evidence.* 


[§ 428] bb. Property or Supplies. A statute re- 
lating the incompetency to transactions with dece- 
dent has been held not to preclude testimony as to 
the value of property forming the consideration for 
a contract between decedent and the witness,* and 
a plaintiff may testify to the value of property de- 
livered to a deceased bailee and which itis claimed 
the latter converted.® Also, it has been held that a 
party claiming for supplies furnished to decedent 
may testify to the value of feed which he has fur- 
nished to decedent’s cattle,® or the value of medicines 
similar to those which he has furnished to decedent,” 


[§ 429] (h) Transactions or Communications 
with Deceased Executor, Administrator, or Guardian. 
While there is contrary authority where the statute 
relates the incompetency to transactions with de- 
ceased or incompetent,® and a statute rendering the 
witness generally incompetent to testify in his own* 
behalf where the adverse party sues or defends as the 
executor or administrator of a deceased person has 
been held to preclude testimony as to such transac- 
tions,® it is often held that the witness may testify 
to transactions or communications with a deceased 
executor, administrator, or other person acting in a 
representative capacity, in an action by or against 


2. Anderson y. Goetzinger, 87 S.E. 
835,17 Ga.App. 580. W.Va. 


Matters occurring after death gen- [a] 
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Sayre iia) HE UBCr ROL, 107 S.E. 293, 88 


Deceased executor de son tort. 
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an administrator de bonis non or other successor of 
the deceased original representative, where the stat- 
ute relates the incompetency to transactions or com- 
munications with the deceased or insane person 
whose representative or successor is suing or defend- 
ing,!® or any transaction with, or statement by, the 
testator, intestate, or ward,'! or prevents the witness 
from testifying in regard to a transaction or com- 
munication between the witness and a deceased or 
incompetent as against the executor, administrator, 
assignee, or guardian of such deceased or incompe- 
tent person,!? or where the statute excepts matters 
occurring after the death of decedent.1* However, 
a statute rendering the witness incompetent as to 
transactions with the intestate precludes a surviy- 
ing executor, ina suit against the administrator of a 
deceased coexecutor, from testifying_as to transac- 
tions with the deceased coexecutor,1*_ 


[§ 430] (i) Matters Occurring after Death of De- 
cedent.1° According to some cases, even matters 
occurring-or originating after the death of decedent 
cannot be testified to by a party or interested witness 
if the statute renders him incompetent without ex- 
ception or apparent qualification.t® As a general 


‘Tule, however, a party or interested witness is com- 


petent as to matters occurring after the death of de- 
ceased where the pertinent statute relates the incom- 
petency only to matters occurring in the lifetime of 
deceased,+* matters equally within the knowledge of 
decedent,'*® or transactions or communications with 
deceased either in express terms!® or by judicial con- 
struction,”° or where the statute expressly allows the 


party, merely.’ . . The object of 
this limitation upon the privilege to 
testify was to put the parties to the 


erally see infra § 430. 


3. Kwiecinski v. Newman’s Estate, 
100 N.W. 391, 187 Mich. 287. 


4 Tisdale v. Maxwell, 58 Ala. 40. 


5. Gregory v. Fichtner, 14 N.Y.S. 
891, 21 N.Y.Civ.Proc. 1, 27 Abb.N.Cas. 
86. 


6. Warten v. Black, 70 So. 758, 
195 Ala. 93. 


7. Belote v. O’Brian, 20 Fla. 126. 


8. Waldman vy. Crommelin’s Adm’r, 
46 Ala. 580, 581; Long v. Miller, 93 N. 
GC. 233; Lewis v. Fort, 75 N.C. 251. 


“The spirit of section 2704 of the 
Revised Code is to retain the former 
rule of evidence in cases where an 
executor or administrator suing may 
be met by acts and declarations of his 
decedent of which. he knows nothing, 
and is not presumed to know. The 
reason of the rule is as applicable to 
transactions with a deceased adminis- 
trator or executor as to those with the 
decedent himself. To hold the con- 
trary would be to complicate and em- 
barass the administration and settle- 
ment of estates without any sufficient 
cause.” Waldman v. Crommelin’s 
Adm’r, supra. 

9. Redden v. Inman, 6 Ill.App. 55. 

10. Eley v. Reese, 155 S.E. 24, 171 
Ga. 212. 

11. Wassell v. Armstrong, 35 Ark. 
247; Palmateer v. Tilton, 5 A. 105, 40 
N.J.Eq. 555 [aff Palmateer v. Tilton, 
39 N.J.Eq. 40]; St. John v. Lofland, 
64 N.W. 930, 5 N.D. 140. 


12. Dunne v. Deery, 40 Iowa 251; 


—A transaction with a deceased ex- 
ecutor de son tort can be testified to by 
an interested witness as against his 
administrator where the statute pro- 
hibits the witness from testifying to 
transactions and communications 
against the executor or administrator 
of such deceased person. Sayre v. 
NV herheett: 107 S.E.. 293, 88 W.Va. 


Matters occurring after death gen- 
erally see infra § 430. 


13. Trumpler v. Royer, 
App. 151. 


14. Williams v. Mower, 7 S.E. 505, 
29 S:Ca 332. 


15. Transactions or communica- 
tions with deceased executor, admin- 
istrator, or guardian see supra § 429. 


16. Biggs v. McCurley, 25 A. 466, 
76 Md. 409; Haralson v. White, 38 
ree 178; Brown v. Lewis, 9 R.I. 


“After removing the disqualification 
of witnesses to testify on the ground 
of interest’ and being parties them- 
selves to the suit, the statute careful- 
ly guards the exercise of the right to 
testify by certain well-defined limita- 
tions; and section 2 accordingly pro- 
vides that ‘when an original party to 
a contract or cause of action is dead, 
or shown to be a lunatic or insane, 
or when an executor or administrator 
is a party to the suit or action or other 
proceeding, either party may be called 
as a witness by his opponent, but shall 
not be admitted to testify on his own 
offer, or upon the call of his coplain- 
tiff or codefendant, otherwise than 
now by law allowed, unless a nominal 


18 Ohio 


contract or cause of action upon an 
equal footing. The test of compe- 
tency is the contract or cause of ac- 
tion in issue and on trial, and not the 
facts in regard to which the party is 
called to testify, even though such 
facts may have occurred after the 
death of one of the parties to the con- 
tract.” Biggs v. McCurley, supra. 


17. See supra § 393. 
18. See supra § 395. 


19. Ga.—Walker v. Neil, 45 S.E. 
387, 117 Ga. 733; Moore v. Dutson, 48. 
E. 169, 19 Ga; 456; Stanford v. Mur- 
phy, 63 Ga. 410; Sterling v. Arnold, 
54 Ga. 690; Anderson v. Goetzinger, 
87 S.E. 835, 17 Ga.App. 580. 


Iowa.—Van Sickle v. Staub, 1 
W. 546, 155 Iowa 472. pues 


Ky.—Taul v. Brickey, 219 S.W. 480, 
187 Ky. 375; Wuntsberry v. Smith’s 
Adm’r, 90 Sw. 6OUN 121 Key 87.25 8 
roe 877; Allen v. Russell, 78 Ky. 


N.C.—In re Saunders’ Will, 98 S.E. 
378, 177 N.C. 156; Whitesides v. Green, 
64 N.C. 307. 


Tenn.—Hambough v. Carney, h. 
A.) 62 S.W. 508. pee 


Utah.—Felice v. Biscardi, 246 P. 
67, Utah. 17d, : pee 


Va.—Wright v. Socvaand Ad 
S.E. 942, 111 Va. 806. erie 


20. Cook v. Higgins, 235 S.W. 807, 
290 Mo. 402; Mason v. Mason, (Mo.) 
231 S.W. 971; Weiermueller vy. Scullin, 
101 S.W. 1088, 203 Mo. 466; Kirton 
v. Bull, 68 S.W. 927, 168 Mo. 622 By- 
ermann v. Piron, 52 S.W. 229, 151 ae! 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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§§ 430-432] 


witness to testify as to'such matters?! or to testify 
as to a claim or defense against an estate originating 
after the death of the deceased person in the course 
of administering the estate.?? ° 


[§ 431] (j) Litigation or Actions. While there 
is authority to the effect that a statute rendering the 
witness incompetent as to transactions and communi- 
cations with deceased precludes the witness from tes- 
tifying as to an action brought by deceased against 
the witness,?* other authority holds that a former 
action between deceased and the witness is not such 
a transaction that the witness is incompetent to tes- 
tify with respect thereto,?4 and, in an action to fore- 
close a mortgage given by decedent, plaintiff can fully 
testify that no action or proceeding at law or other- 
wise had been brought to recover the debt secured by 
the mortgage.?> Under a statute rendering the sur- 
viving party incompetent to testify in his own favor 
where the other party to the contract or cause of ac- 
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tion in issue is dead, a divorced wife secking to set 
aside a conveyance of the deceased husband to his 
second wife cannot testify to matters tending to im- 
peach the decree rendered in the divorce action be- 
tween herself and her husband.?® 


{§ 432] (k) Transactions or Communications in 
Presence of Third Persons.?7 Unfess the third per- 
son has undertaken to testify with respect to the mat- 
ter involved,?® or reliance can be placed on an express 
provision rendering the witness competent on account 
of the presence of another,?® it is usually held that 
the presence of a third person at the time of a trans- 
action or communication between the witness and de- 
ceased does not make the witness competent to tes- 
tify with respect to the same where the statute, with- 
out exception for such a case, makes the witness in- 
competent as to transactions or communications with 
deceased,*®° or matters equally within the knowledge 


107; McGlothlin v. Hemry, 59 Mo. 
213; Martin v. Jones, 59 Mo. 181; 
Poe v. Domic, 54 Mo. 119; Cunning- 


ham v. Cunningham, (Mo.App.) 34 S. 
W.(2d) 994; McKim v. Metropolitan 
St. Ry., (Mo.App.) 209 S.W. 622; Hall 
se Smith, 130 S.W. 449, 149 Mo.App. 
ao 


“The statute provides, that .. . 
‘in actions, where one of the original 
parties to the contract or cause of ac- 
tion in issue and on trial, is dead, or 
is shown to the court to be insane, the 
other party shall not be admitted to 
testify in his own favor. .. . It 
was not intended by the statute, that 
in cases consisting of a series of con- 
tracts and transactions, each of which 
were put in issue by the pleadings, 
some of which transactions had been 
had with a party who had since died, 
and others of the transactions had 
been had with others, or consisted of 
facts which had taken place since his 
death, the party living should be ex- 
cluded from testifying to facts oc- 
eurring since the death of the party to 
the first transaction. Such an exclu- 
sion would be wholly outside of the 
object and intention of the legislature. 
The object of the law was to prevent 
one party from testifying to a con- 
tract in issue, where the lips of the 
other party were closed, so that his 
version of the contract could not be 
given; but it could answer no valua- 
ble purpose to exclude a party from 
testifying to facts about which the 
dead party knew nothing in his life- 
time, and which was wholly transact- 
ed with others.” Poe v. Domic, 54 
Mo. 119, 1238, 124. 


21. Colo.—Kitts v. Hill, 300 P. 610, 
89 Colo. 186. 


Ill.—Crimp v. First Union Trust & 
Savings Bank, 185 N.E. 179, 352 Ill. 
93 [aff sub nom. In re Bridge’s Estate, 
263 Ill.App. 499]; Dobroth v. Jensen, 
180 N.E. 785, 348 Til. 157; Negley v. 
Ingleman, 166 N.E. 477, 335 Ill. 52; 
Ehrlich v. Tritt, 147 N.E. 40, 316 Ill. 
221; Oliver v. Oliver, 145 N.E. 123, 
313 Ill. 612; Maule v. Maule, 143 N.E. 
422, 312 Ill. 129; Schmidt v. Schmidt, 
143 N.E. 75, 311 Ill. 458; Moriarity v. 
Palmer, 121 N.E. 219, 286 Ill. 96; 
Doyle v. Doyle, 100 N.E. 950, 257 Ill. 
229; Gillespie v. Gillespie, 42 N.E. 
305, 159 Ill. 84; Griffin v. Griffin, 17 N. 
BE. 782, 125 Ill. 430; Vigus v. O’Bannon, 
8 N.E. 778, 118 Ill. 334; Funk v. Eg- 
gleston, 92 Ill. 515, 34 Am.R. 136; 
Stewart v. Kirk, 69 Ill. 509; Wood’s 
Estate v. Tyler, 256 Ill.App. 401; 
Eagleton v. Barnett, 210 Ill.App. 452; 
Burns v. Clark, 200 Ill.App. 277; In re 
Foster’s Estate, 197 Ill.App. 374; Sim- 


‘ 


| 


er v. Hults, 194 Ill.App. 240; Quandt 
v. Ernst, 143 Ill.App. 299; Kinahan v. 
Butler, 133 Ill.App. 459; Parrish v. 
Vancil, 132 Ill.App. 495; Goddard v. 
Enzler, 123 Ill.App. 108 [aff 78 N.E. 
805, 222 Ill. 462]. 


Ind.—Sedgwick v. Tucker, 90 Ind. 
271; Voiles v. Voiles, 51 Ind. 385; 
Hartzell v. Hartzell, 76 N.E. 439, 37 
Ind.App. 481. 


Me.—Swasey v. Ames, 10 A. 461, 79 
Me. 483. 


Ohio.—Trumpler vy. Royer, 18 Ohio 
App. 151. 


Pa.—Weaver v. Roth, 105 Pa. 408; 
Rothrock y. Gallaher, 91 Pa. 108; 
Levy’s Estate, 15 Pa.Dist.&Co. 719. 


Vt.—Gifford v. Thomas’ Estate, 19 
A. 1088, 62 Vt. 34. 


See Wilson v. Unselt’s Adm’r, 12 
Bush (Ky.) 215 (a statute rendering 
a party incompetent in an action 
where the adverse party is an infant, 
with an exception as to facts which 
occurred after the death of decedent 
or parent, does not permit a party to 
testify against an infant as to facts 
occurring after death where the liti- 
gation does not arise out of any 
transaction with decedent or the set- 
tlement of his estate). 


Construction and operation general. 
ly of exceptions as to matters occur- 
ring after death see supra § 403. 


22. McDonald v. McDonald, 9 So. 
896, 68 Miss. 689 [expl Haralson v. 
White, 38 Miss. 178, as having been 
met by a subsequent statutory provi- 
sion]; Buckingham v. Wesson, 54 
Miss. 526; Witherspoon v. Blewett, 47 
Miss. 570. 


23. Beadle vy. Graham’s Adm’r, 66 
Ala. 99. 

24. Giles v. Wright, 26 Ark. 476. 

25. Alexander y. Ransom, 92 N.W. 


418, 16 S.D. 302. 


[a] Reason for rule. “As the 
various legal steps pertaining to the 
recovery of a debt by the foreclosure 
of a mortgage given to secure the 
same involves no statement by a de- 
ceased mortgagor, and are transac- 
tions against, rather than with, such 
person, testimony to the effect that 
no action or proceeding at law was 
ever instituted is not within the pro- 
hibition.” Alexander v. Ransom, 92 
N.W. 418, 419, 16 S.D. 302. 


26. Lieber v. Lieber, 143 S.W. 458, 
239 Mo. 1. 


27. Element of privacy under stat- 
utes relating incompetency to trans- 


actions or communications with dece- 
dent see supra § 399. 


Testimony as to presence of others 
orem? of transaction see supra § 


28. See infra § 477. 


[a] Testimony with respect to dif- 
ferent transaction.—The presence of 
a third party, who has testified in 
the case, as to an entirely different 
transaction with decedent, does not 
render the witness competent to tes- 
tify with respect to the transaction in 


issue. Hill v. Postley, 17 S.E. 946, 90 
Va. 200. 
29. Savard v. Herbert, 29 P. 461, 


1 Colo.App. 445; Greenleaf v. Fein- 
berg, 210 Ill.App. 271; Nelson v. John- 
son, 226 S.W. 94, 189 Ky. 815; Schlar- 
man v. Heyn, 19 Ohio App. 64. 


[a] Presence of surviving partner 
or partners.—Where the statute so 
provides, a party may testify as to 
transactions or conversations with a 
deceased partner which took place 
in the presence of the surviving part- 
ner. Sage Land & Improvement Co. v. 
Ripley, 192 Ry \785. id 4s “Ci@vAn a3 39K 
Savard v. Herbert, 29 P. 461, 1 Colo. 
App. 445; Greenleaf v. Feinberg, 210 
lil.App. 271; Schlarman v. Heyn, 19 
Ohio App. 64. : 


[b] Statutory exception where 
member of decedent’s family present. 
—Under a statute allowing the ad- 
verse party to testify to a conversa- 
tion with deceased which took place 
in the presence of a “member of de- 
ceased’s family” over sixteen years 
of age, who is present at the trial, 
a person living in the same house as, 
but not of the blood of, decedent is 
not a member of the family, and the 
witness cannot testify to a conversa- 
tion in such person’s presence. Fag- 
an v. Troutman, 138 P. 442, 25 Golo. 
rons 251 [rev 135 P. 122, 24 Colo.App. 


[c] Under Civ. Code Pract. § 606 
subs 2, permitting one to testify in 
his own behalf concerning a transac- 
tion with a decedent for the purpose 
and to the extent that his testimony 
affects one who is living and was 
present when the transaction took 
place, testimony of defendants con- 
cerning a transaction with plaintiffs’ 
deceased grandfather, in the presence 
of one of the plaintiffs, is admissible 
although the other plaintiff was not 
present. Nelson v, Johnson, 226 S.W. 
94, 189 Ky. 815. : 


30. Ala.—Southern Natural Gas 
Co. v. Davidson, 142 So. 63, 225 Ala. 
171; Payne, v.. Long, .31 So. 77; 131 
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of decedent ;?1 but there is some authority to the ef- 
fect that the witness may testify to a transaction had 
~ jointly with decedent and the adverse party who was 
present at the time,®? or to a transaction had with 
the adverse party in the presence of deceased.?* 


[§ 433] (2) Communications or Instruments in 
* Writing*?4—aa. Competency of Witness—(aa) In 
Statutes prohibiting in general terms tes- 
timony as to transactions or personal transactions 
with a deceased or incompetent person embrace writ- 
ten, as well as oral, transactions and communica- 
Where the statute has reference only to 


~ General. 


tions.®°® 


Ala. 438. 
Del.—Schagrin v. 
862, 28 Del. 318. 
Ga.—Dolvin v. KO ib Harrow 
Co., 62) S.E. 1198, 131 Ga. 30 


N.Y.—Heyne v. Hewaan 26 JN. 
1044, 124 N.Y. 505; Holcomb v. Hol- 
COMPO WING ss oGs 80 IN YoWikly. Digs. 
ysl [rev 30 Hun 220, 17 N.Y.Wkly.Dig. 
226]; Higgins v.. lynch, 201 N.Y.S. 
NO) 206 App.Div. 773; Healy v. Mal- 
'eolm, 73 N.Y¥.S. 259, 66 App.Div. 501; 
Byerer v. Smith, 66 N.Y.S. 968, 55 App. 
Div. 405 [foll Howell v. Taylor, 11 
Hun 214]; Highmie v. Taylor, 23 N.Y. 
S. 248, 68 Hun 573; Hatch v. Peugnet, 
_64 Barb. 189; Brague v. Lord, 41 N.Y. 
Super. 193 [rev on other grounds 67 
N.Y. 


Schagrin, 92 A. 


495, 2 Abb.N.C. 1]; Brimo v. 
Revillon, 247 N.Y.S. 698, 139 Misc. 
416 [aff 256 N.Y.S. 978, 235 App.Div. 
781]; Herschman vy. Fischer, 199 N.Y. 
S. 45 [mod on other grounds 199 N.Y. 
S. 927]. See Moller v. Paulovico, 179 
N.Y.S. 223, 190 App.Div. 1 -(holding 
that plaintiff, as representative of de- 
ceased, may testify to statements 
made by deceased in the presence of 
defendant). But see Kale v. Plliott, 
18 Hun 198 (allowing plaintiff to tes- 
tify to a transaction with defendant’s 
deceased partner where defendant was 
present at the time). 


N.C.—Donoho y. Wachovia Bank & 
Trust Co., 153 SS. 451,: 198 N.C. 765; 
In re Peterson’s Will, 48 S.E. 561, 136 
ENE Cw 13) 


N.D.—Hutchinson vy. Cleary, 55 N. 
W. 729, 3 N.D. 270. 


Wash.—O’Connor v. Slatter, 93 P. 
1078, 48 Wash. 493. 


[a] Adverse party’s presence does 
mot make the witness competent to 
testify. Higgins v. Lynch, 201 N.Y.S. 
10, 206 App.Div. 773; Byerer v. Smith, 
66 N.Y.S. 968, 55 App. Div. 405 [foll 
Howell v. Taylor, 11 Hun (NY.) 214]; 
Herschman v. Fischer, 199 N.Y.S. 45 
{mod on other grounds 199 N.Y.S. 
927]. But see Mariner v. Wiens, 119 
N.W. 340, 137 Wis. 637 (holding that 
plaintiff could testify to his deceased 
Son’s signing the contract in his pres- 
ence and by his direction where the 
testimony also showed that defendant 
“was present at the time). 


[b] Agent of deceased.—Schagrin 
v. Schagrin, 92 A, 862, 28 Del. 318; 
Hutchinson vy. Cleary, 55 N.W, 729, 3 
N.D. 270. 

31. Michels v. Western Under- 
writers’ Assoc., 89 N.W. 56, 129 Mich. 
417; Downey v. Andrus, 4 N.W. 628, 
43 Mich. 65. 

32. Kale v. Elliott, 18 Hun (N.Y.) 
198; Johnson v. Townsend, 23 S.E. 
Lal del WNC. Sod. 

Admissibility against survivor of 
joint party to contract or cause of ac- 
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aaa. In General. 


by, decedent,*? 


tion see supra § 381. 


33. Jackson v. Payne, 6 A. 340, 114 
Pani. 


34. Construction of statutes as to 
pu bsece matter generally see supra §§ 


Corroboration of witness where ad- 
verse party deceased or incompetent 
see infra V—-F. 


35. Kroh' vy. Heins, 67 N.W. 771, 
773, 48 Neb. 691; Van Vechten v. Van 
Vechten, 20 N.Y:S. 140, 65 Hun 215; 
Ressequie v. Mason, 58 Barb. (N.Y.) 
89; Montague v. Themason, 18 S.W, 
264, 265, 91 Tenr 168 “And see cases 
infra § 434 et seq. 


“A. written transaction with or 
statement by a deceased person is no 
more a matter about which the ad- 
verse party may testify than a ver- 
bal transaction or statement. The 
statute makes no distinction. Its pro- 
hibition, on the contrary, is general; 
not limited to transactions and state- 
ments of one kind or the other, but 
comprehending both.” Montague v. 
Thomason, supra [quot Kroh v. Heins, 
supra ]. 


fa] Minute of corporation.—At 
the consolidation of two railroad cor- 
porations, the officers of one of them 
passed: a resolution authorizing the 
conveyance of its land according to 
instruetions of the directors of the 
other company, and certain lands 


‘which had been conveyed to its presi- 


dent for its benefit were thereupon 
conveyed to P, a director in both com- 
panies. It was held that the minute 
book of the railroad company contain- 
ing resolutions and conditions of 
deeds to be executed was not a per- 
sonal transaction with P, and the wit- 
ness producing and proving it was 
not a party to the action by P’s widow 
against the railroad for dower, and 
was not disqualified to testify to such 
record under Code Civ. Proc. § 829. 
Poppenhusen vy. Poppenhusen, 125 N. 
Y.S. 269, 68 Misc. 548 [aff 133 N.Y.S. 
887, 149 App.Div. 307]. 


36. Construction of statute in gen- 
eral see supra § 394. 


37. In re Berdell’s Hstate, 173 N. 
W. 665, 143 Minn. 328; Hulett v. 
Carey, 69 N.W. 31, 66 Minn. 327; 34 L. 
R.A. 384, 61 Am.S.R. 419; Newton v. 


Newton, 48 N.W. 450, 46 Minn. 33; 
Livingston v. Ives, 27 N.W. 74, 35 
Minn. 55. 


88. Cross references: 


Loss or destruction of instrument as 
ground for secondary evidence see 
Hvidence § 1315 et seq. 


Lost instruments generally see Lost 
Instruments 38 C.J. p 247. 


Proof of handwriting see infra § 436. 


*By BERNARD J. KENNY (8§ 433-465). 


[§§ 432-434 


spoken words,?* interested ‘witnesses are not incom- 
petent to testify as to transactions or communica- 
tions in writing.?7 

[§ 434] (bb) Lost or Destroyed Instruments?*— 


A party or interested person is not 


incompetent to testify as.to the loss or destruction of 
an instrument under the statutes,’? such as those 
statutes prohibiting testimony as to transactions?® 
or personal transactions between the witness and de- 
cedent,*+ or as to any transaction with, or statement 
or concerning any verbal statement 
of, or any transaction with, or act done or omitted to 


Testimony as to independent facts 
generally see supra § 400. 


33. Swedish Evangelical Free 
Church of U. S. of America v. Benson, 
230) PS 16d st. Colowe37 0. ficit) Cyc]; 
Dineris v. Phelan, 219 P. 1114, 62 Utah 
387 [quot Cyc]. 


[a] Affidavit of loss.—The right 
of a plaintiff to make an affidavit of 
loss as a basis for the introduction 
of secondary evidence is not curtail- 
ed by Cahill St. c 51 par 2. Farrand 
v. Yates, 249 I1l.App. 180. 


[b] In Missouri (1) under Rev. 
St. (1919) § 5410, providing that, in 
actions where one of the original par- 
ties to the contract or cause of action 
in issue is dead or insane, the other 
party may not testify, and, where an 
executor or administrator is a party, 
the other party shall not testify in 
his own favor unless the contract in 
issue was originally made with a per- 
son who is living and competent to 
testify, an interested witness may 
testify as to the loss or destruction 
of an instrument. Harrell v. Harrell, 
223 S.W. 919, 284 Mo. 218; Hamra v. 
Orten, 233 S.W. 495, 208 Mo.App. 36; 
Jenkins v. Emmons, 94 S.W. 812, 117 
Mo.App. 1. (2) Contrary to the usual 
procedure, an interested witness may 
testify as to the loss only after the 
contents of the instrument are first 
proved by other witnesses. Harrell 
v. Harrell, supra; Hamra vy. Orten, su- 
pra. 


Affidavit of loss of instrument gen- 
yeah see Lost Instruments §§ 19, 60— 


40. Boozer v. Teague, 3 S.E. 551, 
27 S.C. 348; Standridge v. Powell, 11 
S.C2 549" 


[a] Letter.—Boozer y. Teague, 3 
S.E. 551, 27 S.C. 348. 


[b] Receipt.—Standridge y. Pow- 
elle S.C 98 
41 Stevens v. Witter, 55 N.W. 


535, 88 Iowa 636; Keech v. Cowles, 
34 Towa 29s Nash y. Gibson, 16 Iowa 
3805; Williston v. Williston, 41 Barb. 
(N.Y.) 6353 Gartright vy; Cartright, 74 
Bie 655, 70 W.Va. 507, Ann.Cas. 19144 


[a] Contract.—Stevens y. Witter, 
55 N.W. 535, 88 Iowa 636. 


[b] Letter.—Williston vy. Willis- 
ton, 41 Barb. (N.Y.) 635. 


[ce] Note.—Nash  yv. 
Iowa 305. 


42. Scarborough v. Blackman, 18 
So. 735, 108 Ala. 656; Parker v. "Ed- 
wards, ‘4 So. 612, 85 Ala. 246; Monta- 
gue v. Thomason, 188 S.W. 264, 91 
Tenn. 168 [eit Mason Vv. Spurlock, 4 
Baxt. (Tenn.) 554]; Choate v. Huff, 
18 S.W. 87, 4 Tex. A. Civ. Cas. § 280. 


[a] “Statute . . . is not in- 


Gibson, 16 


' For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 434-435] 


be done by, decedent,#* or as to matters occurring 
prior to decedent’s death*4 or equally within deeec- 
dent’s knowledge.*® Under a statute prohibiting tes- 
timony as to transactions or communications with a 
decedent or incompetent, a witness is incompetent to 
prove the loss or destruction of an instrument where 
the evidence tends, even by inplication, to prove 
matters as to which the witness would be incompe- 


tent.t® 


[§ 435] bbb. Contents, Execution, and Delivery. 
A party or interested person is incompetent to testi- 
fy as to the execution, delivery, or contents of a lost 
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as those statutes prohibiting testimony as to trans- 
actions*® or personal transactions between the wit- 
ness and decedent,*® or as to any transaction with, 
or statement by, decedent,®° or as to matters equally 
within decedent’s knowledge.°? 
cluding testimony as to any transaction with, or act 
done or omitted to be done by, decedent, the witness 
has been held incompetent to testify as to the execu- 


Under a statute ex- 


tion of a lost instrument,®? but may testify as to the 


or destroyed instrument under the statutes,*? such 


tended to prohibit a party from tes- 
tifying to things which are independ- 
ent of the act or transaction on the 
part of the deceased; in other words, 
if this appellant could testify that he 
at one time had in his possession a 
note which purported to be signed by 
the deceased, and which note had sub- 
Sequently been lost by him, such fact 
was certainly a fact independent of 
any act on the part of or transaction 
with the deceased. It would still be 
a question . as to whether or 
not the deceased had executed such 
a note as the one sued on.” Choate v. 
Huff, 18 S.-W. 87, 88, 4 Tex.A.Civ.Cas. 
§ 280. 


[b] Getter.—Scarborough v. Black- 


man, 18 So. 735, 108 Ala. 656; Monta- 
gue v. Thomason, 18 S.W. 264, 91 
Tenn. 168 [cit Mason vy. Spurlock, 4 


Baxt. (Tenn.) 554]. 


[ec] Note.—Choate v. Huff, 18 S.W. 
87, 4 Tex.A.Civ.Cas. § 280. 


{d] Receipt.—Parker v. Edwards, 
4 So. 612, 85 Ala. 246. 
43. Kendall v. Hillsboro, etc., 


Turnpike Road, 67 S.W. 376, 23 Ky.L. 
2372; James v. Hayden’s Adm’r, 10 
Ky.L. 534. 


[a] Wote.—James Vv. 
Adm’r, 10 Ky.L. 534. 


44. Milam v. Milam, 60 Ind. 58; 
Schlemmer y. Schendorf, 49 N.E. 968, 
20 Ind.App. 447; Harper v. Lacey, 62 
Miss. 5 [foll Cole v. Gardner, 7 So. 
500, 67 Miss. 670]. 


[a] Loss after decedent’s death.— 
One asserting a claim against dece- 
dent’s estate based on a _ written 
agreement with decedent is competent 
to testify to loss of the instrument 
after decedent’s death for the purpose 
of laying a ground for introducing 
secondary evidence. In re Lepper’s 
Estate, 161 A. 569, 106 Pa.Super. 123. 


[b] WNote-—Milam v. Milam, 60 
Ind. 58; Schlemmer vy. Schendorf, 49 
N.E. 968, 20 Ind.App. 447. 


[ec] Receipt.—Cole v. 
So. 500, 67 Miss. 670. 


45. Taylor v. Taylor’s Estate, 101 
N.W. 832, 138 Mich. 658. 


[a] Note.—Taylor v. Taylor’s Es- 
tate, 101 N.W. 832, 138 Mich. 658. 


46. Carroll v. Elliott, 168 S.E. 234, 
176 Ga. 415; Chambers v. Wesley, 38 
S.E. 848, 113 Ga. 343. 


Indirect testimony generally see in- 
fra § 472. : 


47. Swedish Evangelical Free 
Church of U. S. v. Benson, 237 P. 165, 
77 Colo. 370 [cit Cyc]; Sabre v. Smith, 
62 N.H. 663. 


[a] In Maryland, under Code art 
70 § 2, providing that “when an orig- 
inal party to a contract or cause of 
action is dead, . ..or when an 
executor or administrator is a party 
to the suit, action, or other proceed- 


Hayden’s 


Gardner, 7 


‘ 
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ings, either party . . shall not be 
admitted to testify on his own offer,” 
ete., plaintiff may not testify on his 
own call as the contents of a lost 
letter written by himself to deceased. 
Webster v. Le Compte, 22 A. 232, 74 
Md. 249. 

48. Boozer v. Teague, 3 S.H. 551, 27 
S.C. 848; Standridge v. Powell, 11 
S.Gy 549; 

[a] Contents of letter.—Boozer v. 
Teague, 3 S.E. 551, 27 S.C. 348. 


[b] Contents of receipt.—Stand- 
ridge v. Powell, 11 S.C. 549. 

49. TIowa.—Chidester v. Harlan, 
159 N.W. 659, 180 Towa 171; Scott 


v. Brenton, 150 N.W. 56, 168 lowa 201; 
Stevens v. Witter, 55. N.W.. 535, 88 
lowa 636. 

INGE ——ahel BS) Povaewueloke Sly INA, se We 
Hollender v. Wallace, 167 N.Y.S. 824, 
180 App.Div. 393 [motion den 121 N.E. 
S82, 0224 Nee 602. (ati ,125.N.E. 919, 
227 N.Y. 614, and rearg den 126 N.E. 
910,227. NOY. 669)]; Dolan. v. Leary, 
74 N.Y.S. 981, 69 App.Div. 459 [aff 66 
N.E. 1107, 174 N.Y. 540]; Hadsall v. 
Scott, 26 Hun 617. But see Williston 
v. Williston, 41 Barb. 635 (where an 
interested witness was permitted to 
testify as to the contents of a lost 
letter). 


N.C.—Buie v. Scott, 12 SE. 198, 
Aes Ne 181; Hussey v. Kirkman, 95 
INGER : 


W.Va.—Cartright v. Cartright, 74 S. 
Se 70 W.Va. 507, Ann.Cas.1914A 
578. 


Wis.—Felz v. Felz’s Hstate, 174 N. 
W. 908, 170 Wis. 550. 


[a] Inference from testimony of 
personal transaction or communica- 
tion.—Testimony as to the contents 
of a lost contract with a decedent is 
competent, where it does not appear, 
except by inference, that the knowl- 
edge of the contents to which the wit- 
ness testified was acquired at the time 
of its execution. Scott v. Brenton, 150 
N.W. 56, 168 Iowa 201. 


[b] Contents of contract.—Stevens 
v. Witter, 55 N.W. 535, 88 Iowa 636. 


[ec] Contents of letter.—Felz v. 
ore Hstate, 174 N.W. 908, 170 Wis. 


[d] Contents of note.—Hussey v. 
Kirkman, 95 N.C. 63. * 


[e] Contents of will.—tiIn re Smith, 
95 N.Y. 516; Hollender v. Wallace, 
167 N.Y.S. 824, 180 App.Div. 393 [mo- 
tion den 121 N.E. 872, 224 N.Y. 602 (aff 
125 N.E. 919, 227 N.Y. 614, and rearg 
den 126 N.E. 910, 227 N.Y. 669)]. 


[f{] Delivery of deed.—Cartright 
v. Cartright, 74 S.E. 655, 70 W.Va. 
507, Ann.Cas.1914A 578. 


[g] Execution of contract.—Scott 
v. Brenton, 150 N.W. 56, 168 Iowa 201. 


[h] Execution of deed.—Dolan v. 
Leary, 74 N.Y.S. 981, 69 App.Div. 459 


contents of a lost instrument where his knowledge of 
the contents was not gained in a transaction with de- 
cedent.°? Where the statute has reference only to 


[aff 66 N.E. 1107, 174 N.Y. 540]. 


50. Ala.—Scarborough v. Black- 
man, 18 So. 735, 108 Ala. 656; Parker 
v. Edwards, 4 So. 612, 85 Ala. 246. 


N.D.—Cardiff v. Marquis, 114 N.W. 
LOS 3, Et Na. TO. 


Tenn.—Montague v. Thomason, 18 
S.W. 264, 91 Tenn. 168. 


Tex.-—Garrison v. King, 35 Tex. 183; 
Plunkett v. Simmons, (Civ.App.) 63 S. 
W.(2d) 313; Ehrenworth v. Putnam, 
(Civ.App.) 55 S.W. 190; Britton v. 
Tischmacher, (Civ.App.) 31 S.W. 241. 
But see Howard vy. Galbraith, (Civ. 
App.) 30 S.W. 689 (where testimony 
did not relate to any transaction with, 
or statement by, deceased). 


Wash.—Goldsworthy v. Oliver, 160 
P. 4, 93 Wash. 67; White v. Walker, 
147 BP. 409, 84 Wash. 652. 


[a] Contents of contract.—Ehren- 
worth v. Putnam, (Tex.Civ.App.) 55 
S.W. 190. 

[b] Contents of deed.—Britton v. 
ine binaensy (Tex.Civ.App.) 31 S.W. 

[ec] Contents of letter.—Scarbor- 
ough v. Blackman, 18 So. 735, 108*Ala. 


656; Cardiff v. Marquis, 114 N.W. 
1088, 17 N.D. 110; Montague v. Thom- 
ason, 18 S.W. 264, 91 Tenn. 168; 


Plunkett v. Simmons, (Tex.Civ.App.) 
63 S.W.(2d) 313; Ehrenworth v. Put- 
nam, (Tex.Civ.App.) 55 S.W. 190. 


[ad] Contents of receipt.—Parker v. 
Edwards, 4 So. 612, 85 Ala. 246. 


[e] Delivery of deed.—White v. 
Walker, 147 P. 409, 84 Wash. 652. 


[f] Delivery of receipt.—Garrison 
v. King, 35 Tex. 183; Goldsworthy v. 
Oliver, 160 P. 4, 98 Wash. 67. 


[g] Execution of deed.—Britton v. 
SABC S CREE: (Tex.Civ.App.) 31 S.W. 
{h] Execution of receipt.—Parker 


v. Edwards, 4 So. 612, 85 Ala. 246. 


51. McDaniels v. Crosby, 158 N.W. 
112, 192 Mich. 18; In re Rohrig, 142 
N.W. 561, 176 Mich. 407; Schratz v. 
Schratz, 35 Mich. 485. 


_{aj Contents of letter.—In re Roh- 
rig, 142 N.W. 561, 176 Mich. /407; 
Schratz v. Schratz, 35 Mich. 485. 


[b] Execution of deed.—McDaniels 
v. Crosby, 158 N.W. 112, 192 Mich. 18. 


52. James v. Hayden’s Adm’r, 10 
Ky.L. 534. 


[a] Contents of will.—Testimony 
of the beneficiary and propounder of 
an alleged lost will as to the con- 
tents of the will and signatures of the 
witnesses is competent. Ferguson yv. 
Billups, 50 S.W.(2d) 35, 244 Ky. 85. 


[b] Execution of note.—James v. 
Hayden’s Adm’r, 10 Ky.L. 534. 


_53. Kendall v. Hillsboro, ete., Turn- 
pike Road, 67 S.W. 376, 23 Ky.L. 2372. 
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spoken words,** an interested witness may testify as 
to the contents of a lost instrument.®® 


[§ 436] (cc) Proof of Handwriting.*° 
eral rule, an interested witness may testify as to de- 


cedent’s signature or handwriting 


utes®’? prohibiting testimony as to transactions®® or 
personal transactions between the witness and dece- 
dent,°® at least where the witness did not see de- 
Testimony as to the 
signature of decedent is not as to a personal trans- 
action®! but is an opinion of the witness.°? 
ing to some decisions, however, under statutes pro- 


ceased sign the instrument.®° 


54. See supra § 394. 


55. Lueth v. Goodknecht, 177 N.E. 
690; 7345 All. 197,79 A.L.R-- 780; In re 
Berdell’s Estate, 173 N.W. 665, 143 
Minn. 328. 


56. Authentication and proof of 
execution of private documents see 
Evidence §§ 1138-1163. 


Execution of instruments generally 
see infra § 437. 


57. See cases infra this note; 
infra note 58 et seq. 


[a] In Georgia (1) in a suit bya 
corporation against an executor, an 
agent of the corporation is competent 
to testify to his opinion as to the 
genuineness of deceased’s signature, 
his opinion being given as an expert 
and based on a comparison of the sig- 
nature with other writings proved to 
be genuine. Patton vy. Lafayette Bank, 
53 S.E. 664, 124 Ga. 965, 5 L.R.A.N.S. 
592, 4 Ann.Cas. 639. (2) In an action 
to establish copies of a deed alleged 
to have been lost, the grantee is not 
a competent witness to testify to the 
genuineness of the deceased grantor’s 
signature. Neely v. Carter, 23 S.E. 
313, 96 Ga. 197 [foll Ramsey v. Ram- 
sey, 163 S.E. 193, 174 Ga. 605]. 


[b] In Missouri (1) under Rev. St. 
(1879) § 4010 (Rev. St. [1919] § 5410), 
providing that, in actions where one 
of the original parties to the con- 
tract or cause of action in issue and 
on trial is dead, the other party to 
such contract or cause of action shall 
not be admitted to testify, an inter- 
ested witness may testify to the 
genuineness of decedent’s signature 
from his knowledge of it or as an ex- 
pert. Banking House v. Rood, 33 S.W. 
816, 132 Mo. 256; Bates v. Forcht, 1 
S.W. 120, 89 Mo. 121; B. F. Goodrich 
Rubber Co. v. Bennett, 281 S.W. 75, 
222 Mo.App. 510; Conley v. Johnson, 
222 S.W. 891, 204 Mo.App. 185. (2) 
In a suit against an administrator, 
plaintiffs are not competent witness- 
es to prove the genuineness of a re- 
ceipt. Kaho v. King, 19 Mo.App. 44. 


Construction of statutes in general 
see Supra §§ 391-403. 


58. Peoples v. Maxwell, 64 N.C. 
313. See Russell v. Close’s Estate, 112 
N.W. 559, 79 Neb. 318 (where it was 
said that it is possible that such tes- 
timony might be held to be evidence 
of an independent fact). And see cas- 
es infra note 59. 


59. Towa.—In re La Grange’s Es- 
tate, 181 N.W. 807, 191 Iowa 129; Scott 
v. Brenton, 150 N.W. 56, 168 Iowa 
201; In re Baker’s Estate, 145 N.W. 
898, 164 Iowa 305; Britt v. Hall, 90 
N.W. 340, 116 Iowa 564; Sankey v. 
Cook, 47 N.W. 1077, 82 Iowa 125. 


Kan.—Moore v. Miller, 240 P. 853, 
119 Kan. 666; Dillon v. Gray, 123 P. 
878, 87 Kan. 129. 


N.Y.—Hoag v. Wright, 66 N.E. 579, 


and 


WITNESSES 


As a gen- 


under the stat- 


by, decedent.®+ 


Accord- 
competent.°® 


174 N.Y. 36, 63 L.R.A. 163; Simmons 
v. Havens, 5 N.E. 73, 101 N.Y. 427; 
Goetting v. Weber, 75 N.Y.S. 890, 71 
App.Div. 503; Boyd v. Boyd, 47 N.Y.S. 
522, 21 App.Div. 361; ¢Wing v. Bliss, 
8 N.Y.S. 500, 55 Hun 603 [aff 34 N.E. 
513, 138: N.Y. 6481]; Dolan ‘v.'-Leary, 
68 N.Y.S. 91 faff 74.N.Y.S. 9815969 App. 
Div. 459 (aff 66 N.E. 1107, 174 N.Y. 
540)]; Carroll v. Davis, 9 Abb.N.Cas. 
60. 


N.C.—Satterthwaite v. Davis, 120 
S.B. 227, 186-NiG.7b65;5 Bright v. WMan- 
com, 28 S.E. 60, 121 N.C. 86; Sawyer 
v. Grandy, 18 S'B. 979; 113) N.C. 42; 
Ferebee v. Pritchard, 16 SE. 903, 112 
N.C. 83;° Husséy v. Kirkman, 95 N.C. 
63; Rush v. Steed, 91 N.C. 226. 

W.Va.—Johnston v. Bee, 100 S.E. 
486, 84 W.Va. 532, 7 A.L.R. 252 [cit 
Cyc]. 

Wis.—Jones v. Citizens’ Savings & 
Trust Co., 171 N.W. 648, 168 Wis. 646; 
Sawyer v. Choate, 66 N.W. 689, 92 


Wis. 533; Daniels v. Foster, 26 Wis. 
686. 
[a] Book.—Goetting v. Weber, 75 


N.Y.S. 890, 71 App.Div. 503; Carroll 
v. Davis, 9 Abb.N.Cas. (N.Y.) 60. 


[b] Declaration of trust.—Johnston 
v. Bee, 100 S.HE. 486, 84 W.Va. 532, 7 
ATL Re goes 


[c] Deed.—Simmons v. Havens, 5 
N.H. 73, 101 N.Y. 427. 
[d] Letter.—Britt v. Hall, 90 N.W. 


340, 116 Iowa 564; Sankey v. Cook, 
47 N.W. 1077, 82 Iowa 125; Moore v. 
Miller, 240 P. 853, 119 Kan. 666; Dil- 
lon v. Gray, 123 P. 878, 87 Kan. 129; 
Wing ‘a... Bliss, $8iIN: ¥S.7.500," 55) Hun 
603 [aff 34 N.E. 513, 188 N.Y. 643]; 
Ferebee v. Pritchard, 16 S.E. 903, 112 
N.C. 83; Jones v. Citizens’ Savings & 
Trust Co., 171 N.W. 648, 168 Wis. 646; 
Daniels v. Foster, 26 Wis. 686. 


[e] Note.——Hoag v. Wright, 66 N. 
ES 79S TSN Fer oG 68. RA. HL635 


[f] Lost deed.—A husband may 
testify as to the genuineness of his 
deceased wife’s signature to a lost 
deed, under which he claims title. 
Dolan v. Leary, 68 N.Y.S. 91 [aff 74 
N.Y.S. 981, 69 App.Div. 459 (aff 66 
N.E. 1107, 174 N.Y. 540)]. 


60. Sankey v. Cook, 47 N.W. 1077, 
82 Iowa 125. 


[a] Witness cannot testify as to 
having seen a decedent write his name 
in order to qualify him to express an 
opinion as to the genuineness of a 
particular signature. Wilber v. Gil- 
lespie, 112 N.Y.S. 20, 127 App.Div. 604 
[exp] Hoag v. Wright, 66 N.E. 579, 174 
Niens6,1 68 ua RuA. 26e be 


61. Personal transactions general- 
ly see supra § 398. 

62. Hoag v. Wright, 66 N.E. 579, 
174 N.Y. 36, 63 L.R.A. 163. 

Proof of independent facts general- 
ly see supra § 400. 


[§§ 435-436 


hibiting testimony as to transactions between the wit- 
ness and decedent, the witness is incompetent.** The 
witness is competent to testify as to decedent’s sig- 
nature or handwriting under statutes prohibiting tes- 
timony concerning any verbal statement of, or any 
transaction with, or act done or omitted to be done 


Under statutes prohibiting testi- 


mony as to any transactions with, or statement by, 
decedent, the witness, according to some decisions, 
is incompetent;**° but according to other decisions, 
under similar statutes, the witness has been held 


x 


63. Holliday v. McKinne, 22 Fla. 
T53. 
[a] “Decisions adopting the mi- 


nority‘rule take the view that, in as 
much as proof of the signature au- 
thenticates or validates the document 
constituting the basis of the action, it 
virtually covers the whole case and 
impliedly proves the entire transac- 
tion represented by the document. If, 
however, the ultimate effect of evi- 
dence admitted against the estate of 
a deceased person were the sole test 
of admissibility, much evidence not 
relating to personal transactions or 
communications would be inadmissi- 
ble.”” Johnston v. Bee, 100 S.E. 486, 
SAW iVa.. DS2, Dols C Aclgit.n cows 


[b] Bill of sale.—Holliday v. Mc- 
Kinne, 22 Fla. 153. 


64 Thornton’s Adm’r vy. Minton’s 
Ex’r, (64 S.W.(2d) 158; (250 Ky. 805. 
But see Cunningham’s Adm’r v. Spea- 
gle, 50 S.W. 244, 106 Ky. 278, 20 Ky.L. 
1833 (where testimony as to the gen- 
uineness of the signature of an at- 
etsy witness was held incompe- 
tent). 


65. Kirby v. Brooks, 111 So. 235, 
215 Ala. 507; Ware v. Burch, 42 So. 
562, 148 Ala. 529, 12 Ann.Cas. 669 
[dist Reedy v. Kelley, 94 So. 86, 208 
Ala. 305]; Kirksey v. Kirksey, 41 
Ala. 626. 


[a] Deed.—Kirby v. 
So) "235; °21'5' Ala 507. 


[b] Note.—Ware v. Burch, 42 So. 
562, 148 Ala. 529, 12 Ann.Cas. 669; 
Kirksey v. Kirksey, 41 Ala. 626. 


66.. Klein v. York, 257 S.W. 861, 
149 Tenn. 81, 31 A.L.R. 452; Minnis 
v. Abrams, 58 S.W. 645, 105 Tenn. 
662, 80 Am.S.R. 913; Jewett v. Bud- 
wick, 260 P. 247, 145 Wash. 405; 
Goldsworthy v. Oliver, 160 P. 4, 938 
Wash. 67. 


[a] Witness may not testify that 
he became acquainted with decedent’s 
handwriting wholly or partially by 
reason of the instrument in question. 
Klein v. York, 257 S.W. 861, 149 Tenn. 
81, 31 A.L.R. 452. 


[b] Im Texas (1) an interested 
witness may testify as to the hand- 
writing of the testatorina will. Mar- 
tin v. McAdams, 27 S.W. 255, 87 Tex. 
225; In re Brackenridge’s Estate, 
(Civ.App.) 245 S.W. 786 [rev on oth- 
er grounds 267 S.W. 244 (reh den 270 
S.W. 1001, 114 Tex. 418)]. (2) An in- 
terested witness may testify that de- 
cedent was the person who signed 
certain notes. Williams v. Farmers’ 
Nat. Bank of Stephenville, (Civ.App.) 
201 S.W. 1083. (3) An interested wit- 
ness may not testify, that he was ac- 
quainted with decédent’s signature 
and that the signature to a note was 
his genuine signature. Barnes vy. 
Barnes, (Civ.App.) 261 S.W. 485. (4) 
The wife of plaintiff may not testify 
to the genuineness of deceased’s sig- 
nature to a contract with plaintiff. 


Brooks, 111 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


me 


§§ 436-437] 


Facts occurring before death of decedent. 
some jurisdictions, under statutes prohibiting testi- 
mony as to facts occurring before decedent’s death,*” 
an interested witness is incompetent to prove the 
handwriting or signature of decedent.*§ 


[§ 437] (dd) Execution, Delivery, and Posses- 
An interested witness is 
incompetent to testify as to the execution and de- 


‘sion®®°—aaa. In General. 


O’Connor v. Spears, (Civ.App.) 13 S. 
W.(2d) 419. 


{[c] DGetter.—Minnis v. Abrams, 58 
Sine 645, 105 Tenn. 662, 80 Am.S.R. 
9138. 


[ad] Lost note.—Klein v. York, 257 
S.W. 861, 149 Tenn. 81, 31 A.L.R. 452. 


fe] Note.—Jewett v. Budwick, 260 
P. 247, 145 Wash. 405. 


{f] Receipt.—Goldsworthy v. 
iver, 160 P. 4, 93 Wash. 67. 


67. Construction of statutes in 
general see supra § 393. 


68. Palmer v. Guaranty Trust & 
Savings Bank, 188 P. 302, 45 Cal.App. 
572; Oliver v. Oliver, 145 N.E. 123. 
313 Ill. 612; Moriarity v. Palmer, 121 
N.E. 219, 286 Ill. 96. 


[a] Signature to letter.—Palmer v. 
Guaranty Trust & Savings Bank, 188 
PB; 302, 45 Cal.App. 572. 


[b] In Indiana (1) under Rev. St. 
§ 498, providing that, in suits or pro- 
ceedings in which an executor or ad- 
ministrator is a party, involving mat- 
ters which occurred during decedent’s 
lifetime, where a judgment or allow- 
ance may be made or rendered for or 
against the estate, any person who is 
a necessary party to the issue or rec- 
ord, whose interest is adverse to such 
estate, shall not be a competent wit- 
ness to such matters against such 
estate, a defendant in an action ona 
note is not competent to prove the 
genuineness of decedent’s signature. 
Hottenstein v. Hottenstein, 133 N.E. 
489, 191 Ind. 460; Merritt v. Straw, 
33 N.E. 657, 6 Ind.App. 360. (2) An 
administrator may identify his dece- 
dent’s signature to the contract, as 
his interest is not adverse under 
Burns Rev. St. (1894) § 506. Shirts 
v. Rooker, 52 N.E. 629, 21 Ind.App. 
420. And see supra § 320. 


[c] In Pennsylvania (1) an inter- 
ested witness may testify that certain 
papers were not in decedent’s hand- 
writing and that the signatures pur- 
porting to be decedent’s were not his 
genuine signatures. Toomey’s Hstate, 
24 A. 697, 150 Pa. 535. (2) An inter- 
ested witness may not prove the 
handwriting of a deceased person. 
Truitt’s Estate, 10 Phila. 16. 


69. Cross references: 


Execution and contents of will see in- 
fra § 452. 


Lost or destroyed instruments see su- 
pra § 435. 


Proof of handwriting see supra § 436. 
Receipt of letter see infra § 444. 


70. Construction of statutes in 
general see supra §§ 391-403. 


71. Koger v. Black, (Mo.) 220 S.W. 
904; Wren v. Sturgeon, (Mo.) 184 S.W. 
1036; Laclede Land & Improvement 
Co. v. Goodno, (Mo.) 181 S.W. 410; 
Goodale v. Evans, 172 S.W. 370, 263 
Mo. 219; Terry v. Glover, 139 S.W. 
337, 235 Mo. 544; Chapman v. Dough- 
erty, 87 Mo. 617, 56 Am.R. 469 [overr 
Bradley v. West, 68 Mo. 69]; Weiland 
v. Weyland, 64 Mo. 168; In re Skel- 
ly’s Estate, (Mo.App.) 223 S.W. 690. 
See Tiede v. Tiede, (Mo.) 231 S.W. 


Ol- 


‘ 


* 


WITNESSES 


In 
decedent to the 


actions between 


with decedent,*® 


950 (apparently to same effect). 


[a] Deed.—Koger v. Black, (Mo.) 
220 S.W. 904; Wren v. Sturgeon, 
(Mo.) 184 S.W. 1036; Laclede Land & 
Improvement Co. v. Goodno, (Mo.) 
181 S.W. 410; Goodale v. Hvans, 172 
S.W. 370, 263 Mo. 219; Terry v. Glov- 
er, 139 S.W. 337, 235 Mo. 544; Chap- 
man v. Dougherty, 87 Mo. 617, 56 Am. 
Bye? [overr Bradley v. West, 68 Mo. 
On 


{b] Note.—In re Skelly’s Estate. 
(Mo.App.) 223 S.W. 690. 


[c] Receipt.—Weiland v. Weyland, 
64 Mo. 168. 


Possession to prove delivery see in- 
fra § 439. 


Wilson v. Wilson, 120 N.W. 
147, 83 Neb. 562 [mod on other 
grounds 122 N.W. 856, 85 Neb. 167]; 
Russell v. Close’s Hstate, 112 N.W. 
559, 79 Neb. 318; Peoples v. Maxwell, 
64 N.C. 313; Stelts v. Martin, 72 S.E. 
550;, 90- S.C. 4. 


[a] Contract.—Russell v. Close’s 
Estate, 112 N.W. 559, 79 Neb. 318. 


{b] Deed.—Wilson v. Wilson, 120 
N.W. 147, 83 Neb. 562 [mod on other 
grounds 122 N.W. 856, 85 Neb. 167]. 


[ec] Mortgage.—Stelts v. Martin, 
72) S.E.. 550,90 Sic. 14. 


[d] Receipt.—Peoples v. Maxwell, 
G4ENEGS oles 


73. Iowa.—Daniels v. Butler, 149 
N.W. 265, 169 Iowa 65 [mod on other 
grounds 150 N.W. 1081]; Watters v. 
McGreavy, 82 N.W. 949, 111 Iowa 538; 
Campbell Banking Co. v. Cole, 56 N. 
W. 441, 89 Iowa 211; Samson v. Sam- 
son, 25 N.W. 233, 67 Iowa 253. 


Kan.—Bryant v. Stainbrook, 19 P. 
ONT. 40 pian, Sb6. 


Md.—Weinecke vy. Arbin, 40 A. 709, 
88 Md. 182, 44 L.R.A. 142. 


N.¥-——Boy dv. «Boyd, .58.N.B... 118, 
U6 Se BINGYARe ZiS4, bb SLi aeNby. Oly. eroG 
258; Dolan v. Leary, 68 N.Y.S. 91 
[aff 74 N.Y.S. 981, 69 App.Div. 459 
(ash CORN LE, ALO pe 74 NOE 540) 5 
Grey v. Grey, 47 N.Y. 554; Weeks v. 
Washburn, 48 N.Y.S. 908, 23 App. 
Div. 151; Chaffee v. Goodard, 42 Hun 
147; Boughton vy. Bogardus, 35 Hun 
198,°7 N.Y.Civ.Proc, 2523: Wilson ‘v. 
Reynolds, 31 Hun 46 [aff 98 N.Y. 640]; 
Moyer v. Moyer, 21 Hun 67; De Verry 
v. Schuyler, 5 Silv.Sup. 75, 8 N.Y.S. 
221; In re Bougher’s Will, 197 N.Y.S. 
239, 119 Misc. 476. 


N.C.—Sawyer v. Grandy, 18 S.E. 79, 
we N.C. 42; Sumner vy. Candler, 86 
sO. Wel. 


Okl1.—Scott v. Scott, 238 P. 468, 111 
Okl. 96. 


W.Va.—Johnston v. Bee, 100 S.E. 
486, 84 W.Va. 532, 7 A.L.R. 252; Cart- 
right v. Cartright, 74 S.E. 655, 70 W. 
Va. 507, Ann.Cas.1914A 578; Calwell 
v. Prindle, 11 W.Va. 307. 


pa Mie ae MarE v. Stewart, 41 Wis. 


[a] Assignment of bond.—An as- 
signee of a bond may not testify that 
he saw the attesting witness sign his 
name to the assignment. Ballard v. 
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livery of a written instrument by the witness or by 


witness under statutes’? prohibit- 


ing testimony of such witnesses when the adverse 
party is an executor or administrator,"? or prohibit- 
ing testimony as to transactions‘? or personal trans- 


the witness and decedent,’* or as 


to any transactions with, or statements by, dece- 
dent,7* or as to any transactions or communications 


or concerning transactions with, or 


' 


Ballard, 75 N.C. 190. 


[b] Contract.—Daniels v. Butler, 
149 N.W. 265, 169 Iowa 65 [mod on 
other grounds 150 N.W. 1081]; Sam- 
son v. Samson, 25 N.W. 233, 67 Iowa 
253; Weinecke v. Arbin, 40 A. 709, 88 
Md. 182, 44 L.R.A. 142; Chaffee v. 
Goddard, 42 Hun (N.Y.) 147; Sawyer 
v. Grandy, 18 S.E. 79, 113 N.C.! 42. 


[c] Deed.—Moyer v. Moyer, 21 
Hun (N.Y.) 67; Dolan vy. Leary, 68 
N.Y.S. 91 [aff 74 N.Y.S. 91, 69 App. 
Div. 459 (aff 66 N.E. 1107, 174 N.Y. 
540)]; Scott v. Scott, 238 P. 468, 111 
Okl. 96; Cartright v. Cartright, 74 
S.E. 655, 70 W.Va. 507, Ann.Cas.1914A 
578; Stewart v. Stewart, 41 Wis. 624. 


[d] Mortgage.——Wilson v. Reyn- 
olds, 31 Hun 46 [aff 98 N.Y. 640]. 
[e] MNote.—Watters v. McGreavy, 


82 N.W. 949, 111 Iowa 538; Campbell 
Banking Co. v. Cole, 56 N.W. 441, 89 


Iowa 211; Bryant v. Stainbrook, 19 
P. 917, 40 Kan. 356; Grey v. Grey, 47 
N.Y. 554; Weeks v. Washburn, 48 


N.Y.S. 908, 23 App.Div. 151; De Verry 
v. Schuyler, 8 N.Y.S. 221, 5 Silv.Sup. 
75; In re Bougher’s Will, 197 N.Y.S. 
239, 119 Misc. 476. 


[f] Receipt.—Boughton v. Bogar- 
dus, 35 Hun 198, 7 N.Y.Civ.Proc. 252; 
Sumner v. Candler, 86 N.C. 71. 


{g] Witnessing of paper. — The 
payee of a note executed by one since 
deceased cannot testify that he saw 
one whose mark purports to be affixed 
to the instrument as a witness make 
such mark. Bright v. Marcom, 28 S.E. 
GOje La INC S65. 


74. Ark.—Gist v. Gans, 30 Ark. 285. 


N.D.—Druey v. Baldwin, 172 N.W. 
663, 182 N.W. 700, 41 N.D. 478. 


§.D.—Jones v. Subera, 126 N.W. 253, 
25 S.D. 223; Davis v. Davis, 124 N.W. 
725, 24 Sep: 474. 


Tenn.—Montague v. Thomason, 18 
S.W. 264, 91 Tenn. 168. 


Tex.—Howard v. Zimpelman, 14 S. 
W. 59; North v. North, (Civ.App.) 
2 S.W.(2d) 481; Barnes v. Barnes, 
(Civ.App.) 261 S.W. 485. 


Utah.—Perry v. Perry, 245 P. 695, 
67 Utah 45. 


Wash.—Goldsworthy v. Oliver, 160 
P. 4, 93 Wash. 67; White v. Walker, 
147 P. 409, 84 Wash. 652. 


[a] Deed.—Druey v. Baldwin, 172 
N.W. 663, 182 N.W. 700, 41 N.D. 473; 
Howard v. Zimpelman, (Tex.) 14 S.W. 
59; North v. North, (Tex.Civ.App.) 2 
S.W.(2d) 481; White v. Walker, 147 
P. 409, 84 Wash. 652. 


[b] WNote.—Gist v. Gans, 30 Ark. 
285; Barnes v. Barnes, (Tex.Civ.App.) 
261 S.W. 485. 

[ce] Receipt. Goldsworthy v. 
Oliver, 160 P. 4, 93 Wash. 67. 

[d] Renewal note.—Montague vy. 
Thomason, 18 S.W. 264, 91 Tenn. 264. 

75. Fullbright v. Neely, 62 S.B. 


188, 131 Ga. 342; Kennedy v. Butler, 
Taal & Co., 84 S.E. 499, 16 Ga.App. 


[a] Deed.—Fullbright v. Neely, 62 
S.E. 188, 181 Ga. 342. 
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acts done or omitted by, decedent,7® 


[§ 438] bbb. Denial of Execution and Delivery.77 
An interested witness may not deny that he executed 
or delivered a written instrument under statutes 
prohibiting testimony of an interested witness where 
the adverse party is an executor,’ or excluding tes- 
timony as to transactions and communications with 
decedent,7® or concerning any transaction with, or 
act done or omitted by, decedent,®° or as to matters 
occurring before decedent’s death.§ Under statutes 
excluding testimony as to personal transactions or 
communications between the witness and decedent, 
an interested witness, according to some decisions, 
is competent to deny the execution and delivery of 
an instrument;®? but according to other decisions, 
the witness is incompetent.?* Under statutes pro- 
hibiting testimony as to any transaction with, or 
statement by, decedent, the witness is competent ac- 
cording to some decisions,§* but is incompetent in 
other jurisdictions.8® However, under a statute pro- 
hibiting testimony as to matters equally within dece- 


[b] Letter.—Kennedy v. Butler, 
Stevens & Co., 84 S.E. 499, 16 Ga.App. | note 91. 
au. [a] 

76. Isaacs v. Isaacs, 267 S.W. 1104, | Poorman, 
206 Ky. 540; James v. Holdam, 134 S. 
W. 435, 142 Ky. 450; Clark v. Clark, 


WITNESSES 


850, 58 Kan. 184. But see cases infra 
Grantor of deed. 
116 Py*s98 *85 
Murphy v. Hindman, 48 P. 850, 58 Kan. 
184. 


Lusby v. Wing, 224 N.W. 554, 89. 


[§§ 437-439 


dent’s knowledge, an alleged maker of a note may 
testify that he did not sign it.8* 


Forgery. An interested witness is incompetent to 
testify that his signature to a written instrument is 
a forgery under statutes prohibiting testimony as to 
transactions and communications with decedent,®? 
or as to matters occurring before decedent’s death,*® 
although, under the latter statute, decedent was not 
present at the alleged execution.*® Under statutes 
excluding testimony as to personal transactions be- 
tween the witness and decedent, the witness has been 
held competent®® and incompetent.°? 


[§ 439] cece. Possession.°? Under statutes pro- 
hibiting testimony as to personal transactions or 
communications between the witness and decedent, 
an interested witness is competent, according to some 
decisions, to testify to his.possession of an instru- 
ment before decedent’s death,®? at least where it 
does not appear from whom the witness obtained pos- 
session.°* According to other decisions, the witness 


143 Miss. 291; Sutherland v. Ross, 21 
A. 354, 140 Pa. 379 [aff 28 A. 437, 160 
Bae 719i) 

[a] Grantor of deed.—Sutherland 
v. Ross, 21 A. 354, 140 Pa. 379 [aff 28 
A 43, 160) Par 2948 


Sutherland v. Ross, 21 A. 354, 


— Fish v. 
Kathe n23in 


91 SJW. 284, 122 Ky. 145, 28 Ky.L. 33. 
1069. 
[a] Note and mortgage.—Clark v.|92 N.W. 55, 
Clark, 91 S.W. 284, 122 Ky. 145, 28 
Ky.L. 1069. 


77. Denial of transaction generally 
see Supra § 404 


78. Warrick v. Hull, 102 Ill. 280. 


[a] Acknowledgment of mortgage. 
—Warrick v. Hull, 102 Ill. 280. 


79. Hill v. Merritt, 91 S.E. 204, 146 
Ga. 307; Dowdy v. Watson, 41 S.E. 
266, 115 Ga. 42; Hughes v. Etheridge, 
148 S.H. 358, 39 Ga.App. 730. See 
Odum v. McArthur, 139 S.E. 870, 165 
Ga. 103 (testimony by plaintiff seek- 
ing specific enforcement of a parol 
gift of Jand, that he refused to sign 
a deed by the donor, was incompetent, 
as referring to a transaction with de- 
ceased). 


[a] Grantor of deed.—Hill v. Mer- 
ritt, 91 S.E. 204, 146 Ga. 307. 


{b] Maker of note. — Dowdy v. 
Watson, 41 S.E.’ 266, 115 Ga. 42: 
Hughes v. Etheridge, 148 S.H. 358, 39 
Ga.App. 730. 

80. Sutton v. Russell’s Ex’r, 33 S. 
W.(2d) 629, 286 Ky. 5385; U.S. Health 
& Accident Ins. Co. v. Jolly, (Ky.) 
118 S.W. 281; Black v. McCarley, 104 
S.W. 987, 381 Ky.L. 1198; Raison v. 
Steele, 29 S.W. 454, 16 Ky.L. 671. See 
Sebree Deposit Bank v. Rakestraw, 
197 S.W. 522, 177 Ky. 74 (holding 
plaintiff, the alleged maker, competent 
to testify that she did not execute a 
note, although an officer of defendant 
bank testified that she executed the 
note in the presence of its cashier, 
now deceased). 

[a] Contract.—Raison v. Steele, 29 
S.W. 454, 16 Ky.L. 671. 


[b] Maker of note.—Sutton v. Rus- 
sell’s Ex’r, 33 S.W.(2d) 629, 236 Ky. 
535; Black v. McCarley, 104 S.W. 987, 
31 Ky.L. 1198. 


81. Wainwright Trust Co. v. Stern, 
125 N.H. 578, 72 Ind.App. 116. 


82. Fish v. Poorman, 116 P. 898, 85 
Kan. 237; Murphy v. Hindman, 48 P. 


207 Iowa 1287; Garretson v. Kinkead, 
118 Lowa 383. See 
Haughey v. Wright, 12 Hun (N.Y.) 
179 (testimony held inadmissible with 
evidence that the maker did sign the 
note). But see Tucker v. Anderson, 
154 N.W. 477, 172 Iowa 277, Ann.Cas. 
1918A 769 (holding the witness com- 
petent to testify that she did not sign 
the receipt claimed to have been given 
to decedent where there was no evi- 
dence to establish that decedent had 
knowledge of the receipt). 


[a] Maker of note.—Lusby  v. 
Wing, 224 N.W. 554, 207 Iowa 1287; 
Garretson v. Kinkead, 92 N.W. 55, 118 
Iowa 383. 


84. Freeman v. Blount, 55 So. 293, 
172 Ala. 655; Blount v. Blount, 48 So. 
581, 158 Ala. 242, 21 L.R.A.N.S. 755, 
17 Ann.Cas. 392. 


[a] Gyvantor of deed.—Freeman v. 
Blount, 55 So. 2938, 172 ‘Ala. 655; 
Blount v. Blount, 48 So. 581, 158 Ala. 
cae 21 L.R.A.N.S. 755, 17 Ann.Cas. 


85. Worthington v. Hess, 225 N.W. 
PAS iaey SOY, alias 


[a] Joint maker of note may not 
testify, although there is no issue as 
to his liability on the note, where the 
testimony would tend to show that 
the other joint maker, against whom 
judgment is sought, did not sign the 
note. Jarvis v. Andrews, 96 S.W. 
1064, 80 Ark. 277. 


[b] Maker of note.—Worthington 
v. Hess, 225 N.W. 225, 55 S.D.. 155. 


[c] Time of signing.—Testimony 
of the surviving party to a lease that 
he did not sign it at the time stated 
therein is inadmissible. Hazlewood 
v. Pennybacker, (Tex.Civ.App.) 50 S. 
W. 199. 


86. Pillard v. 
108 Mich. 301. 


87. Ford v. Holmes, 61 Ga. 419. 


[a] Grantor of deed. — Ford v. 
Holmes, 61 Ga. 419. 


88. Brown v. Parker, 108 So. 492, 


Dunn, 66 N.W. 45, 


140 Pa. 379. 


90. Saratoga County 
Leach, 37 Hun (N.Y.) 336. 


{a] Maker of note may testify 
that his signature is a forgery. Sara- 
toga County Bank vy. Leach, 37 Hun 
GNSYS) mS S65 

91. Spivey v. Rose, 26 S.E. 701, 120 
N;Gy 163; " 

[a] Grantor of deed may not testi- 
fy that his signature is a forgery. 
ete v. Rose, 26 S.E. 701, 120 N.C. 

Oe 

92. Cross references: 

Indirect testimony generally see infra 


(4. 


Bank  v. 


Receipt of letter see infra § 444. 
Testimony as to: 
Oe, of instruments see supra § 
Ot 
Possession to prove delivery gener- 
ally see supra § 409. 


93. In re Baker’s Hstate, 145 N.W. 
898, 164- Iowa 305; Pritchard v. 
Pritchard, 34 N.W. 506, 69 Wis. 373; 
Stewart v. Stewart, 41 Wis. 624. 


[a] Deed.—Stewart v. Stewart, 41 
Wis. 624. 


[b] Lease and assignment.—In re 
Baker’s Estate, 145 N.W. 898, 164 
Towa 305 


[ec] Note.—Pritchard v. Pritchard, 
34 N.W. 506, 69 Wis. 373. 


{d] In West Virginia (1) plaintiff 
Suing an executor on a note executed 
by decedent was refused permission to 
testify that the note came into his 
possession on the day of its date. On 
appeal the court held that testimony 
of plaintiff not involving a personal 
transaction with decedent is compe- 
tent. Hancock v. Snider, 133 S.E. 131, 
101 W.Va. 535. (2) “A debtor is in- 
competent to prove that he had pos- 
session of a bond after delivery to 
decedent in order to show payment. 
Calwell v. Prindle, 11 W.Va. 307. 


94. Thompson y. Onley, 1 S.E. 620, 
96.N.C. 9. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Oy “ss 


§ 439] 


is incompetent where it does not appear that the 
instrument was delivered to a third person.*® 
statutes excluding testimony as to transactions be- 
tween the witness and decedent, an interested wit- 


ness has been held incompetent.°® 


excluding testimony as to any transaction with, or 
statement by, decedent, an interested witness is In- 
competent to testify as to the possession of a writ- 
ten instrument;°? but according to other decisions, 
the witness is competent,®® at least where it appears 
that the witness received the instrument from a third 
person who had previously received it from dece- 
The witness has been held competent under 
a statute excluding testimony as to transactions and 
Under a statute al- 
lowing as an exception testimony as to matters oe- 
curring after the death of decedent, an interested 


dent.®® 


communications with decedent. 


[a] Note—Thompson vy. Onley, 1 
SE. 620, 96 N.C. 9. 


95. See cases infra this note. 


[a] Im New York (1) under Code 
Civ. Proc. § 829, the presumption is 
that the evidence as to possession in- 
volves a personal transaction (Hoag- 
v. Wright, 66 N.E. 579, 174 N.Y. 36, 
63 L.R.A. 167; Wilber v. Gillespie, 
112 N.Y.S. 20, 127 App.Div. 604; In re 
Knibbs, 96 N.Y.S. 40, 108 App.Div. 
134), (2) but if delivery is proved 
by independent testimony, showing 
delivery to a third person for the in- 
terested witness when he was not 
present, proof of possession does not 
imply a personal transaction (Hoag v. 
Wright, supra). (3) Defendant, for 
the purpose of proving a delivery of 
certificates of stock, may not testify 
as to their possession. Richardson v. 
Emmett, 63 N.E. 440, 170 N.Y. 412 
(holding also that the conclusion in 
Simmons y. Havens, 5 N.E. 73, 101 N. 
Y. 427 was not necessary to a decision 
of the case). (4) Where it is shown 
that the witness derived possession 
from decedent, he may not testify as 
to his possession of a note to show a 


discharge. Clift v. Moses, 20 N.E. 
392, 112 N.Y. 426; Grey v. Grey, 47 
N.Y. 552. (5) Claimant may not tes- 


tify as to where he kept the note or 
that he showed it to a third-person. 
Matter of Blair, 91 N.Y.S. 378, 99 App. 
Div. 83. (6) On the issue of deliv- 
ery, an alleged grantee may not tes- 
tify that the deed found in decedent’s 
box after his death was placed there 
after delivery to him. Parker v. Par- 
sons, 79 N.Y.S. 688, 79 App.Div. 310. 
(7) The wife of a deceased grantor 
who disputes the delivery of a deed 
to a third person may not testify that 
she had the custody of the deed where 
the inference that the delivery to such 
third person was incomplete would re- 
sult. Viall v. Leavens, 39 Hun 291. 
(8) Where plaintiff is not asked and 
does not state from whom he received 
a deed, he may testify as to having 
had possession of it where there is 
competent independent evidence of 
delivery by decedent. Simmons _ v. 
Havens, 5 N.E. 73, 101 N.Y. 427 [foll 
Mortimer v. Chambers, 17 N.Y.S. 874, 
63 Hun 341 (aff 17 N.Y.S. 552, 27 Abb. 
N.Cas. 291); Strough v. Wilder, 3 N.Y. 
S. 567, 49 Hun 405 (aff 23 N.E. 1057, 
ALON GY Sib Open MR Abe), POUL exp 1 
Richardson v. Emmett, 63 N.E. 440, 
170 N.Y. 412]. (9) Defendant may 
testify how long a deed had been in 
his possession, as it may well have 
been that the deed was not delivered 
to the witness by the grantor person- 
ally. Spicer v. Spicer, 54 N.Y.Super. 
280 [foll Lewis v. Merritt, 98 N.Y. 
206]. (10) Decedent’s wife, claim- 
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Ud 


WITNESSES 


Under 


nder statutes : 
Under s possession of a 


testimony as to 


ing testimony as 


ing a gift of a bond and mortgage 
from her husband, may testify that 
she had the instrument in her posses- 
sion prior to decedent’s death. Taber 
v. Willets, 44 Hun 346. 


96. Russell v. Close, 112 N.W. 559, 
79 Neb. 318. 


97. Druey v. Baldwin, 172 N.W. 
663, 182 N.W. 700, 41 N.D. 473; Jones 
v. Subera, 126 N.W. 253, 25 S.D. 223; 
Davis v. Davis, 124 N.W. 715, 24 S.D. 
474. 


fa] Deed.—Druey v. Baldwin, 172 
N.W. 663, 182 N.W. 700, 41 N.D. 473; 
pones v. Subera, 126 N.W. 253, 25 S.D. 


[b] Retention of deed by surviving 
grantor.—On an issue of delivery of a 
deed to a decedent, the grantor was 
allowed to testify, over objection, that. 
after executing the deed he had it 
recorded, it had been returned to him 
by the register of deeds, and had ever 
since been in his own possession, and 
that he had executed it, so that, if he 
should die, decedent would be com- 
fortable for life. It was held that the 
evidence of the grantor related to a 
transaction with decedent and should 
have been excluded, especially where 
decedent and the grantor, who were 
brothers, lived in the same family, 
and decedent resided in the grantor’s 
family at his death. Davis v. Davis, 
124 N.W. 715, 24 S.D. 474. 


Denial of execution and delivery see 
supra § 438. 


98. Minnis v. Abrams, 58 S.W. 645, 
105 Tenn. 662, 80 Am.S.R. 913; Choate 
V. FLUE, LS Siete & Dex Ae Cly. Cas: 
§ 280; Bardsley v. Truax, 116 P. 1075, 
64 Wash. 400. 


{a] Deed.—Bardsley v. Truax, 116 
P. 1075, 64 Wash. 400. 


[b] Possession of letter by a wit- 
ness and that the letter is in the hand- 
writing of deceased may be the sub- 
ject matter of testimony by an inter- 
ested witness. They are independent 
facts. Minnis v. Abrams, 58 S.W. 
645, 105 Tenn. 662, 80 Am.S.R. 913. 


99. Napier vy. Elliott, 58 So. 435, 177 
Ala. 113 (deed). 


1. Waters v. Wells, 117 S.E: 322, 
155 Ga. 439 (deed). But see Campbell 
Veo Wase sole Se AA oe. Gd aa uno 
(permitting plaintiff to testify that he 
had the original of a certified copy of 
a deed from a deceased grantor in his 
possession, and that it was lost, is 
error). 


2. Halladay v. Blair’s Estate, 223 
Tll.App. 609. 


Possession of decedent. 
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witness may not testify as to the possession of a note 
after decedent’s death.” 


Possession of third person. 
may testify that he saw a written instrument in the 


An interested witness 


third person under the statutes,* 


such as those prohibiting testimony as to personal 
transactions between the witness and decedent,* or as 
to transactions with, or statements by, decedent.® 


Under statutes excluding 
personal transactions between the 


witness and decedent, an interested witness may not 
testify that he saw a certain deed in deceased gran- 
tor’s possession, where he obtained the information in 
a transaction with the grantor in which such deed 
was shown to the witness. Under a statute prohibit- 


to transactions and communications 


3. See cases infra this note. 


[a] In Georgia (1) in a suit by the. 
personal representative of a deceased 
person against two persons to recover 
certain described lands, it being al- 
leged that one of the defendants was 
in possession of the land and the 
other claimed title to the same, and 
it appearing that the person assert- 
ing title to the land did so on the 
ground that the plaintiff's decedent 
had, during his life, executed a bond 
for title to the defendant claiming 
title, and that the latter had paid off 
the note representing the purchase 
price of the land, it was not compe- 
tent for the defendant, in possession 
of the land, to testify that, during the 
lifetime of the plainiiff’s decedent, the 
witness had seen the note represent- 
ing the purchase money in the pos- 
session of the other defendant, who 
claimed title to the land under the 
bond for title, with all the purchase 
money paid. Wall v. Wall, 77 S.B. 19, 
139 Ga. 270. (2) In an action by chil- 
dren of a former marriage against the 
widow of a deceased grantor to cancel 
a deed on the ground of nondelivery, 
defendant, a child of the grantor and 
grantee, is not incompetent to testify 
that he saw the deed in possession of 
the grantor, although the grantor’s 
administrator may be a party. De 
et v. Howell, 75 S.H. 202, 138 Ga. 


4 Furenes v. Hide, 80 N.W. 539, 
109 Towa 511, 77 Am.S.R. 545; Bloss 
v. Morrison, 47 Hun (N.Y.) 218; Smith 
Vo. mersent, (67 (Barbu CNY. inode ee 
Thomps.&C. 684. 


[a] Thus (1) the mother of a gran- 
tee may testify as to the possession 
of a deed by the grantee. Furenes v. 
Hide, 80 N.W. 539, 109 Iowa 511, 77 
Am.S.R. 545. (2) Defendant may tes- 
tify that he saw the note in his 
wife’s possession. Smith v. Sergent, 
67 Barb. (N.Y.) 248, 4 Thomps.&C. 
684. (3) A witness may state that 
her husband had a written acknowl- 
‘edgment of indebtedness from de- 


cedent. Bloss y. Morrison, 47 Hun 
CNS )iesgde8, 
5. Walker v. Pittman, 46 S.W. 117, 


18 Tex.Civ.App. 519. See Mower v. 
Mower, 228 P. 911, 64 Utah 260 (where 
the question was raised but not de- 
cided). 


[a] Thus an interested witness 
may testify that he saw a deed in the 
possession of the grantee. Walker v. 
guna, 46 S.W. 117, 18 Tex.Civ.App. 
9) . 


6. Chase v. Woodruff, 120 WwW. 
499, 188 Wis. 641. ais 
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with decedent, an interested witness may testify that 
after the execution and delivery of a note by dece- 
dent it was kept in decedent’s safe.? 


[§ 440] (ee) Correctness of Copy or Record. An 
interested witness is competent to testify as to the 
correctness of a copy of a document evidencing a 
transaction between himself and decedent under stat- 
utes prohibiting testimony as to transactions with, or 
statements by, decedent,® or as to matters occurring 
prior to decedent’s death,® or which were equally 
within the knowledge of decedent.+° 


[§ 441] (ff) Affidavits for Introduction of Rec- 
ords.1t Under a statute prohibiting interested wit- 
nesses from testifying when an adverse party sues 
or defends as conservator of any lunatic,'? a party 
or interested person is not disqualified to make an 
affidavit as a ground for introducing records of con- 
veyances in evidence.!® 


[§ 442] (gg) Receipts.‘ Under statutes prohib- 
iting testimony of interested witnesses as to mat- 
ters occurring prior to the death of decedent, an in- 
terested witness is incompetent to explain the pur- 
pose for which a receipt was given to decedent.*® 


Under statutes prohibiting interested witnesses teg-, 


tifying as to personal transactions between the wit- 
ness and a deceased person, a witness may not tes- 
tify that a receipt has been altered since delivered 
to decedent.+® 


[§ 443] (hh) Contracts.17 An interested witness 
is Incompetent to explain a settlement to which dece- 
dent is a party under statutes disqualifying such wit- 
ness when the adverse party is an executor or admin- 
istrator.*§ 


[§ 444] (ii) Letters and Telegrams and Contents 
Thereof.1° Under statutes excluding testimony as to 
transactions between the witness and decedent, the 
witness may not identify letters sent by him to de- 


7. Gallagher v. Kiley, 41 S.E. 613, 
115 Ga. 420. 

8. Blair v. Breeding, 121 S.W. 869, 
57 Tex.Civ.App. 147. 

[a] Administrator is competent as 


witness for himself to prove the cor- 15 
rectness of a record proposed to be : 


194 Ill. 602. 
14. Execution, 
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13. Scott v. Bassett, 62 N.E. 914, 2s. 


: delivery, and pos- 24. 
session see supra §§ 437-439. 25 


Lost receipts see supra §§ 434, 435. 26 
Abshire v. Williams, 76 Ind. 97. [a] 


eo, be ae ol ee 
eat Li , 


[§§ 439-444 


! 


cedent.2° Under statutes requiring a personal trans- 
action between the witness and decedent in order to 
render the witness incompetent, an interested wit- 
ness may testify as to a clerical error in a letter writ- 
ten by the witness to deceased.?1 Under statutes ex- 
cluding testimony as to any transaction with, or 
statement by, decedent, the witness is incompetent to 
testify that he wrote ‘and signed certain letters at 
the request and dictation of decedent.?? According 
to some decisions, an interested witness may testify 
that a letter received from decedent contained mon- 
ey,2® and that the envelope had on it what purported 
to be the printed letterhead of decedent.?4 Under a 
statute excluding testimony as to any transactions or 
communications with decedent, the witness is incom- 
petent to testify that letters sent to decedent were 


not genuine.?> 
~ 


Contents. An interested witness may not testify 
as to the contents of a letter under the statutes,”® 
such as those statutes prohibiting testimony as to 
matters occurring during decedent’s lifetime,?* or 
as to transactions between the witness and dece- 
dent,?® or as to any transaction with, or statement 
by, decedent.2® Where, however, the statute ren- 


~dering’ an interested witness incompetent has refer- 


ence Only to spoken words,?° the admission of testi- 
mony as to the contents of a letter is not in violation 
of the statute.*1 


Sending or receipt. Under statutes excluding tes- 
timony where the adverse party defends as heir, an 
interested witness is incompetent to testify as to 
the receipt of letters from decedent.*? Under stat- 
utes rendering the witness incompetent as to trans- 
actions between the witness and decedent, an inter- 
ested witness may not testify that he sent certain let- 
ters or telegrams to decedent,** or that decedent. re- 
ceived letters sent by the witness.*+ Under statutes 
requiring a personal transaction between the wit- 


Josephs v. Briant, 172 S.W. 
1002, 115 Ark. 538, Ann.Cas.1916B 741. 


Josephs v. Briant, supra. 
Ford v. Holmes, 61 Ga. 419. 
See statutory: provisions. 

In Kentucky, under Code Civ. 


substituted for the record of an an- 
nual or partial settlement of his ac- 
counts, alleged to be lost. Lilly v. 
Larkin, 66 Ala. 110. 


[b] Copy of mortgage.—Blair v. 
Breeding, 121 S.W. 869, 57 Tex.Civ. 
App. 147. 

9. Dyer v. Minturn, 189 P. 1046, 
47 Cal.App. 1 [dist Colburn v. Parrett, 
150 P. 786, 27 Cal.App. 541]. 


[a] Copy of account.—A witness 
may testify that a rejected claim 
against decedent’s estate is a cor- 
rect reproduction of the account as 
shown by his books. Dyer v. Min- 
turn, 189 P. 1046, 47 Cal.App. 1. 


10. Moulton v. Mason, 21 Mich. 364, 
372 (where it was said that this ‘is 
an independent fact, quite outside of 
the original dealings which may have 
given occasion for the execution of 
the paper”). 

ll. Affidavit of loss of instrument 
see supra § 434. 


12. Construction of statute in gen- 
eral see supra § 391. 


16. Boughton vy. Bogardus, 35 Hun 
198, 7 N-Y.Civ-Proc. 252: 


17. Cross references: 
Testimony in general see supra § 419. 


Execution, delivery, and possession 
see supra §§ 437-439. 


Lost contracts see supra §§ 434, 435. 
Proof of handwriting see supra § 436. 


18. Woodbury y. Woodbury’s Es- 
tate, 48 Vt. 94. 


19. Admissibility of letters and 
telegrams: 


In general see Evidence §§ 1106-1113. 


Transaction with deceased see infra 
§ 455. 


Lost letters and contents thereof 
see supra §§ 434, 435. 


20. Smith v. Perry, 73 N.W. 282, 52 
Neb. 738. 


21. In re Menzner’s Estate, 207 N. 
W. 708, 189 Wis. 340. 


22. Cardiff v. Marquis, 114 N.w. 
1088, 17 N.D. 110. 


Proc. § 606, excluding testimony as to 
verbal statements or transactions 
with, or acts done or omitted by, de- 
cedent, a claimant against a de- 
cedent’s estate may testify as to let- 
ters written by him to decedent and 
explain the subject matter thereof 
and the circumstances which induced 
him to write them. Preston v. Atkins, 
106 S.W. 2138, 32 Ky.L. 491. 


27. Giles v. Smith, 66 A. 1049, 74 
N.H. 238. 


28. Kroh v. Heins, 67 N.W. 771, 48 
Neb. 691. 


29. Blackman v. Seema 51 S. 
W. 886, 21 Tex.Civ.App. 217 

30. See supra § 394. 

31. Livingston v. Ives, 27 N.W. 74, 
385 Minn. 55. 


32. Carpenter v. are, 36 P. 298, 
4 Colo.App. 458. y 


33. Harte v. Reichenberg, 92 N.W. 
987, 3 Neb. (Unoff.) 231. 


34. Kroh v. Heins, 67 N.W. 771, 48 
Neb. 691; Harte v. Reichenberg, 92 N. 
W. 987, 3 Neb. (Unoff.) 231. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


; 


§§ 444-447] 


ness and decedent in order to render him incompe- 
tent, an interested witness may, according to some 
decisions, testify as to the receipt of a letter from 
decedent,®> or as to an attempt of the witness to reg- 
ister a letter to decedent.*® According to some deci- 
sions, an interested witness may not testify that he 
wrote certain letters to deceased,** or that deceased 
received*’ and retained them.*® Even under statutes 
prohibiting testimony in actions where an executor 
or administrator is a party as to facts occurring be- 
fore the death of decedent, an interested witness has 
been held competent to testify that he mailed a letter 
to decedent*® and that no reply was received.*+ Un- 
der statutes excluding testimony as to any transac- 
tion with, or statement by, deeedent, an interested 
witness may testify as to the receipt of a letter from 
decedent in due course of mail,*? and that the letter 
was postmarked at a certain place.*2 A statute ren- 
dering the witness incompetent as to conversations 
with deceased does not preclude him from testify- 
ing as to the receipt of certain letters from dece- 
dent.*# 


[§ 445] (jj) Bonds and Assignment Thereof.*® 
Under statutes prohibiting testimony as to transac- 
tions between the witness and a deceased person, an 
obligor may testify that when his codbligor executed 
a bond it was in blank as to the amount payable and 
filled in by the obligor without his codbligor’s au- 
thority.4® Under statutes prohibiting testimony as 
to personal transactions between the witness and a 
deceased person, the obligee of a bond, wrongfully 
taken and assigned to decedent by a third person, 
may testify that when he placed the bond in safe- 
keeping the assignor’s name was not on the bond.? 
Although the obligee of a bond is not present at the 
time of its execution by decedent but is represented 
by his attorney who drew the instrument, such ob- 
ligee may not testify that shortly before the execu- 
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tion the bond contained a clause which decedent’s 
representative claims to be an insertion after execu- 
tion.*® 


[§ 446] (kk) Bills and Notes*®—aaa. In General. 
Under a statute excluding testimony as to transac- 
tions or communications with decedent, an interest- 
ed witness may not identify a check as evidence of 
indebtedness against decedent,®° but may testify that 
after execution and delivery of a note by decedent it 
was kept in his safe.°1 Under statutes prohibiting 
testimony as to transactions or personal transac- 
tions between the witness and decedent, the witness 
may not identify a check drawn by claimant and de- 
livered to decedent.®°2 The witness may not testify 
as to notes executed by decedent to the order of the 
witness,°? or as to the facts and circumstances which 
led up to the execution of the notes.°* The witness 
may not explain why the note is payable to him.®® 
A payee may testify that he has seen the note in 
question.** A witness may testify that he pays his 
personal obligations by checks signed by a firm 
name.*? An interested witness may testify that he 
was the owner of a note signed by decedent from the 
time that it was signed, in order to rebut the effect 
of another person being named in the note as 
payee.°® Under statutes excluding testimony as to 
any transactions with, or statement by, decedent, 
one of the makers of a note cannot testify, after the 
death of the payee, that he signed the note merely 
as surety.°® An interested witness may testify as to 
an alleged new promise to pay a note in order to 
avoid the statute of limitations, under a statute for- 
bidding testimony as to transactions with, or acts 
done or omitted by, decedent.®° 


[§ 447] bbb. Consideration. An interested wit- 
ness may not testify as to the consideration or want 
of consideration to a bill or note under statutes®! 


Ann.Cas.1916E 


35. Britt v. Hall, 90 N.W. 340, 116 
Iowa. 564; Moore v. Miller, 240 P. 853, 
119 Kan. 666; Dillon v. Gray, 123 P. 
878, 87 Kan. 129; Bryan v.-Palmer, 
111. P.. 443, 83 Kan. 298, (21 Ann:Cas. 
1214; Sawyer v. Choate, 66 N.W. 689, 
92 Wis. 533; Daniels v. Foster, 26 
Wis. 686. 


[a] Letters written by amanuen- 
sis.—Testimony of the widow of a 
testator as to the contents of letters 
written by her to a contestant of the 
will at the instance of the testator is 
admissible. Matter of Budlong, 7 N. 
We S289 54) ean abel, as NY Civ..eroc, 
18 [aff 27 N.B. 945,:126 N.Y. 423]. 


36. Bryan v. Palmer, 111 P. 443, 83 
Kan. 298, 21 Ann.Cas. 1214. 


37. Van Vechten v. Van Vechten, 
20 N.Y.S. 140, 65 Hun 215; Resseguie 
v. Mason, 58 Barb. (N.Y.) 89. 

38. Resseguie v. Mason, supra. 

39. Resseguie v. Mason, supra. ~ 

40. Maitia v. Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 451 [foll 
Dillon v. Gray; 123 P. 878, 87 Kan. 129; 
Daniels v. Foster, 26 Wis. 686 which 
arise under a personal transaction 
statute]. 

41. Maitia v. Allied Land & Live 
Stock Co., 248 P. 893, 49 Nev. 451. 

42. Josephs v. Briant, 172° S.w. 
1002, 115 Ark. 538, Ann.Cas.1916E 741; 
Slavin v. Ackman, 204 P. 816, 119 
Wash. 48. 


43. Josephs v. Briant, 172 S.W. 


7 


‘ 


1002, 
741. 


44. Rosengren v. Manufacturers’ 
nite Bank of Rockford, 220 Ill.App. 


45. Cross references: 
Adratsaiieit ty of bonds see infra § 


115 Ark. 538, 


Bills and notes see infra §§ 446-449. 
Bonds generally see Bonds 9 C.J. p 1. 
Demand for payment see supra § 408. 


Execution, delivery, and possession 
see supra §§ 437-439. 


Lost bond see supra §§ 434, 435. 
Proof of handwriting see supra § 436. 


46. 
640. 


47. Wadsworth v. Heermans, 85 N. 
Y. 639 (aff 22 Hun 455]. 


48. Pease v. Barnett, 30 Hun (N. 
Voye 525) 
49. Cross references: 


Admissibility of bills and notes see 
infra § 455. 


Bonds see supra § 445. 


Demand for payment of note see supra 
§ 408. 


Execution, delivery, and possession 
see supra §§ 437-439. 


Gift of note see supra § 422. 


Isenhour v. Isenhour, 64 N.C. 


Lost note see supra §§ 434, 435. 
Ligeys of handwriting see supra § 

50. May v. Subers, 91 S.E. 435, 19 
Ga.App. 306. 

51. Galesier v. Kiley, 41 S.E. 613, 
115 Ga. 420. 

52. In re Holloway’s Estate, 131 N. 
W. 606, 89 Neb. 403. 


do Strong v. Dean, 55 Barb. (N.Y.) 


54. Campbell Banking Co. v. Cole, 
56 N.W. 441, 89 Iowa 211. 
; Poem ony, as to execution see supra 

BT 

55. Sallade v. Gerlach, 30 N.E. 372, 
132 N.Y. 548, 4 Silv.A. 74. 


56. Redfield v. Still, 10 N.Y.St. 366, 
45 Hun 592. 


57. Davidson v. Browning, 80 S.E. 
363, 73 W.Va. 276, L.R.A.1915C 976. 


58 French v. French, 59 N.W. 21, 
91 Iowa 140. 


59. Neitch v. Hillman, 69 S.W. 494, 
29 Tex.Civ.App. 544. 


60. Thornton’s Adm’r vy. Minton’s 
Ex’r, 64 S.W.(2d) 158, 250 Ky. 805. 


New promise as affecting statute 
see Limitations of Actions § 564 et 
seq. 

61. Construction of statutes in 
general see supra §§ 391-403. 


340 [70 C.J.] 
prohibiting an interested witness from testifying as 
to matters occurring within decedent’s lifetime,®? or 
which are equally within the knowledge of dece- 
dent,°° or under statutes excluding testimony as to 
transactions®* or personal transactions between the 
witness and decedent,®> or as to any transactions 
with, or statement by, decedent,®°® or coneerning any 
transaction with, or act done or omitted by, dece- 
dent.°* 


[§ 448] cece. Indorsements. Under statutes pro- 
hibiting testimony as to transactions or personal 
transactions between the witness and decedent, a 
payee may testify that when he obtained possession 
of a note that the name of a third person since de- 
ceased was indorsed on the back.°* The maker and 
payee of a note may testify that the indorsement of 
a person since deceased was on the note when it was 
delivered to the payee,®® at least where it does not 
appear that either witness was present at or wit- 
nessed the act of indorsement.?° The drawer of a 
check may not testify that his check was indorsed 
by decedent.71 Under a statute excluding testimony 
as to transactions with, or acts done or omitted by, 


decedent, a payee of a note exeeuted by decedent may 


not explain partial payments,‘? or a payment in ful 
indorsed on the back of the note,7* although the 
payee made such indorsements in the absence** and 
without the knowledge of the deceased maker or by 
his direction or consent.‘° Where the payee is de- 
ceased, the maker may not testify that certain cred- 
its were indorsed on the note.’® Under statutes ex- 
eluding testimony where the adverse party is an ex- 
ecutor or administrator, a holder of a note may not 
testify as to an indorsement of partial payment by 
decedent so as to remove the bar of the statute of 


limitations.*7 


62. Weatherbee v. Roots, 16 So. Wale 
02, 72 Miss. 355; Farmers’ & Merch- 
ants’ Bank of West Newton v. Don- 


nelly, 93 A. 761, 247 Pa. 518. 72. 
63. Stewart v. Shaw, 22 N.W. 63, 
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In re Carrington, 
oer 163 App.Div. 544, 13 Mills Surr. | 311. 


Vannatta v. Willett’s Adm’r, 45 
S.W. 85, 103 Ky. 355, 29 Ky.L. 59 


[§§ 447-450 


[§ 449] ddd. Alteration.7? An interested wit- 
ness or party may not testify as to certain alterations 
on a bill or note under statutes forbidding testimony 
as to any transactions or communications with dece- 
dent,’® or as to any transaction with, or statement 
by, decedent,®° or concerning any transaction with, or 
act done or omitted by, deeedent,*+ or as to any 
transaction’? or personal transactions between the 
witness and decedent.** Under statutes excluding 
testimony as to personal transactions between the 
witness and deeedent, an interested witness may 
testify that the signature to a note executed by de- 
cedent which eame.into his possession on the day of 
its date remained in the same condition to the time 
of the trial.84 Where the maker of a note claims 
that certain words were stricken from the note, he 
may testify as to the kind of ink with which he sign- 
ed the note,°° and, as to whether he struck out the 
particular words.’ 


[§ 450] (i) Deeds.87 A grantor may not testify 
as to certain alterations in a deed given to decedent 
where the statute forbids testimony as to transac- 
tions and communications with decedent.2& Under 


og Statute excluding testimony concerning any trans- 
action with, or act done or omitted by, decedent, a 


grantor may not testify that a conveyance to dece- 
dent was for security only and later to be reconvey- 
ed.6® Statutes excluding testimony as to personal 
transactions between the witness and decedent do not 
render an interested witness incompetent to testify 
that he found certain deeds in decedent’s safe after 
his death.°° Under a statute excluding testimony as 
to any transactions with, or statements by, decedent, 
an interested witness has been held incompetent. to 
testify, as against the representatives of a deceased 
grantee, that the deed was made to such grantee 


148 N.Y:S. | Adm’r v. Woodward, 43 A. 165, 16 Del. 


[c] Where payee is charged with 
raising amount of a note executed by 
a decedent, he may testify that he did 
not alter the amount of the note. 


55 Mich. 613. 

64. Witsell v. Nettles, 126 S.E. 429, 
131 S.C. 140; McCandiess v. Mobley, 
62.S-He 260,781 48.C. 303-2 


65. Luke v. Koenen, 94 N.W. 278, 
120 Iowa 103; Matter of Callister, 47 
NUE 268,158. Noyes 294% 60) Am,.SoR. 
620; Cody v. Hadcox, 90 N.Y.S. 873, 98 
App.Div. 467; Campion v. Schinnick, 
67 N.W. 11, 93 Wis. 111. 


{a] Duebill—Campion v. 
nick, 67 N.W., 11, 93 Wis. 111. 


66. Bankers’ Trust Co. v. Bank of 
Rockville Center Trust Co., 168 A. 733, 
114 N.J.Eq. 
N.J.Eq. 203]; Denis v. Metzenbaum, 
213 P. 453, 124 Wash. 86 

[a] Transfer of certificate of de- 
posit.— Bankers’ Trust Co. v. Bank of 
Rockville Center Trust Co., 168 A. 
733) Lia Ne ders on ilneve 19) A. 505; 
110 N.J.Eq. 203). 

67. Hurry v. Kline, 20 S.W. 277, 93 
Ky. 358, 14 Ky.L. 330; Andrews v. 
Hayden’s Adm’rs, 11 S.W. 428, 88 Ky. 
455, 10 Ky.L. 1049. 

68. Patrick v. English, 91 S.E. 295, 
106 S.C. 267. 

69. Sawyer vy. Choate, 66 N.W. 689, 
92 Wis. 533. © 

70. Sawyer v. Choate, supra. 


Schin- 


391 [rev 159 A. 505, 110, 


Testimony as to payment of note 
see supra § 424. 


73. Young v. Bank of Sweetwater, 
218 S.W. 463, 187 Ky. 71. 


74. Young v. Bank of Sweetwater, 
supra; Vannatta v. Willett’s Adm’r, 
45 S.W. 85, 103 Ky. 355, 29 Ky.L. 59. 


75. Young v. Bank of Sweetwater, 
218 S.W. 463, 187 Ky. 71. 


76. Cornelius’ Adm’r v. Miles, 53 
S.W. 517, 21 Ky. L. 947: 


“1. —~ Crow, V., ‘Crow, 100° Siw. 1123) 
124 Mo.App. 120. 


78. Alteration of: 
Deed see infra § 450. 
Receipt see supra § 442. 


79. Jewell v. Walker, 34 S.E. 337, 
109 Ga. 241. 


80. Gist v. Gans, 30 Ark. 285; 
Mitchell’s Adm’r v. Woodward, 43 A. 
165, 16 Del. 311;, Bay View Brewing 
Co. v. Grubb, 71 P. 553, 31 Wash. 34. 


[a] Addition of words.—Defendant 
may not testify that the words ‘“De- 
mand and notice waived” were not on 
the note when he indorsed it. Bay 
View Brewing Co. v. Grubb, 71 P. 553, 
31 Wash. 34. 


[b] Alteration of date.—Mitchell’s 


Olschewske v. Priester, (Tex.Commn. 
App.) 276 S.W. 647 [rev (Civ.App.) 
264 S.W. 517]. ‘ 


81. Darraugh v. Denny, 245 S.W. 
152, 196 Ky. 614. 


82. Harris v. Bank of Jacksonville, 
1 So. 140;.22 Ela. 501, 1 Am.S.R. 201. 


83. In re Brown’s Estate, 60 N.W. 
659, 92 Iowa 879. 


84. Hancock vy. Snider, 133 S.E. vou; 
101 W.Va. 535. 


85. Page v. Danaher, 43 Wis. 221. 
86. Page v. Danaher, supra. e 
87. Cross references: 


eee in general see Deeds 18 C.J. p 


Execution, delivery, and possession 
see supra §§ 437-439. 


Lost deeds see supra §§ 434, 435. 
tees. of handwriting see ‘supra § 


8s. Jewell v. Watker, 34 S.E. 337, 
109 Ga. 241. 


89. Earl v. Layne, 228 S.W. 1, 190 
Ky. 66 


90. aw v. Stewart, 107 N.w. 
810, 110 N.W. 582, 133 Iowa 320. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“§§ 450-453] 


through mistake, and was intended to run to another 
person from whom the real consideration moved.°! 


Consideration. A grantor or grantee of a deed 
may not testify as to the consideration of a deed to 
or from decedent under statutes prohibiting testi- 
mony where the other party to the contract or cause 
of action in issue is dead,®? or prohibiting testimony 
as to transactions with, or acts done or omitted by, 
decedent.°? 


[§ 451] Gmm) Mortgages and Assignments There- 
of.°4 Under statutes prohibiting testimony as to 
personal transactions between the witness and a de- 
ceased person,’?® an assignee of a mortgage may Bot 
testify that decedent assigned the mortgage to him.? 
Testimony as to the alteration ofa mortgage is prop- 
erly excluded.?™ 


[§ 452] (nn) Execution and Contents of Will.°s 
An interested witness has been held competent to tes- 
tify as to the exeeution and contents of a will under 
statutes®® prohibiting testimony as to transactions? 
or personal transactions or communications between 
the witness and decedent,? or as to any transaction 
with, or statement by, decedent.* Under statutes ex- 


91. Glover v. Thomas, 12 S.W. 684, |v. Crosby, 
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cluding testimony as to matters occurring prior to 
decedent’s death, the witness has been held incom- 
petent to prove that the testator signed* and others 
witnessed the will.® 


[§ 453] (00) Statements and Books of Account® 
—aaa. In General. Under statutes providing that 
no party or interested person may testify when any 
adverse party sues or defends as an executor or ad- 
ministrator,’ in some jurisdictions an interested wit- 
ness may testify to the extent necessary to admit his 
books in evidence,’ such as to the identification of 
the book,® that it is a book of original entries,'° 
kept by him,?! and that the items are true and just.+? 


Transaction with, or statement by, decedent. Un- 
der statutes forbidding testimony as to any transac- 
tion with, or statement by, decedent, an interested 
witness is incompetent to prove book entries.1° He 
may not testify that the entries were made by him 
at the time of the transaction,!* or that the book is 
correct.!° Plaintiff is incompetent to verify an ac- 
count?® for the purpose of making it prima facie evi- 
dence of its correctness.17 An interested witness 
may not make explanatory statements concerning his 
method of making bookkeeping entries.*® 


(N.Y.) 74.,; 6 Admissibility of book accounts: 


75 Tex. 506. 


92. Johnson v. 
103 Mo.App. 221. 


83. Board of Park Com’rs v. Mar- 
rett, 80 S.W. 166, 25 Ky.L. 2081. 


94. Lost mortgage see supra §§ 
434, 435. 


Proof of handwriting see supra § 
6. 


Burks, 77 S.W. 133, 


95. Construction of statutes in 
general see supra § 398. 


96. Howell v. Manwaring, 42 Hun 
652, 3 N.Y.St. 454 [aff 23 N.E. 1147, 
118 N.Y. 682]. 


97. Barrett v. Williams, 
690, 52 Iowa 637. 


98. Cross references: 


Applicability of statutes on probate 
: or contest of will see supra § 287. 


Competency of subscribing witnesses 
to will see Wills §§ 318-335. 


Legatee or devisee as: 
Interested person see supra § 328. 
Person protected see supra § 356. 


Lost will and contents thereof see 
supra §§ 434, 435 


Physical condition or mental capacity 
of testator see supra § 416. 


Proof of handwriting see supra § 436. 


Transactions between decedent and 
third person See infra §§ 457-459. 


Wills in general see Wills 68 C.J. p 
381. 


. 99. See statutory provisions. 


[a] In Missouri, in a will contest, 
a devisee or legatee is incompetent to 
testify to any fact tending to show 
the due execution of the will, but is 
a competent witness as to any other 
matter. Yant v. Charles, 219.S.W. 
572. 


1. Hays’ v. Ernest, 13 So. 451, 32 
Fla. 18; Wilkes’ Adm’r v. Wilkes, 80 
S.E. 745, 115 Va. 886. 


[a] Execution.—Hays v. Ernest, 13 
So. 451, 32 Fla. 18. 


2. In re Townsend’s Hstate, 97.N. 
W. 1108, 122 Iowa 246; Bates v. Of- 
ficer, 30 N.W. 608, 70 Iowa 343; Reeve 


3 N.W. 


‘ 


® 


See infra § 457 note 76 [a]. 


[a] Act of attesting execution of 
a will is not a personal transaction 
with decedent. An attesting witness 
is the witness of the law, and not of 
the parties. In re Young’s Will, 31 
S.E. 626, 123 N.C. 358, 361 [foll Collins 
v. Collins, 7 S.H. 687, 101 N.C. 114]. 


[b] Circumstances of execution.— 
Testimony as to the relative positions 
of the testator and others when they 
witnessed his will is not concerning 
a personal transaction between the 
witness and decedent. Umstead v. 
Bowling, 64 S.H. 368, 150 N.C. 507. 


[ce] Contents.—In re Townsend’s 
Hstate, 97 N.W. 1108, 122 Iowa 246. 


{d] Deposit of will with witness.— 
Testimony that the will was deposited 
with the witness for safe-keeping, 
which is an essential and indispensa- 
ble fact in the execution of the will, 
is a transaction between himself and 
deceased. McHMwan v. Brown, 97 S.E. 
20, 176 N.C. 249. 


{e] Execution.—In re Townsend’s 
Estate, 97 N.W. 1108, 122 Iowa 246; 
reg v. Officer, 30 N.W. 608, 70 Iowa 
9 
v . 

[f] Scrivener of a will who is 
executor and beneficiary may testify 
that the will is now the same as when 
he wrote it. In re Mann’s Will, 134 
S.E. 649, 192 N.C. 248. 


3. Snider v.; Burks,. 4."So. .225,,.84 
Ala. 53; State v. Goodman, 181 S.W. 
312, 133 Tenn. 375; Swingley v. 
Daniels, 212 P. 729, 123 Wash. 409. 


[a] Execution.—Snider v. Burks, 4 
So. 225, 84 Ala. 58; State v. Goodman, 
181 S.W. 312, 133 Tenn. 375. 


_[b] Joint maker of will.—The sur- 
vivor of joint makers of a will, under 
which the survivor was also a bene- 
ficiary, may not testify with refer- 
ence to what was done by the makers 
in the execution of the will. Keding 
hash toe (Tex.Civ.App.) 254 S.wW. 


4. Hottenstein v. Hottenstein, 133 
N.E. 489, 191 Ind. 460. 


5. Hottenstein Vv. 
supra. 


Hottenstein, 


As affected by statutes rendering wit- 
ness incompetent see infra § 456. 


Preliminary proof in general see Evi- 
dence § 1035 et seq. 


'% Construction of statutes in gen- 
eral See supra § 391. 


8. Miller & Graves v. Pratz, 179 


Ill. App. 204; Weed v. Clark, 109 <A. 
8, 118 Me. 466; Silver v. Worcester, 
72 Me. 322; Snell v. Parsons, 59 N.H. 


Dai de See ‘Carney v. Baker, 202 I1l. 
App. 396; Mansfield v. Gushee, 114 A. 
296, 120 Me. 333 (in actions between a 
living party and the representative of 
a deceased person, except in the case 
of bulky articles and services of such 
nature as to require assistance in de- 
livery or performance, the person 
making the entries in regular books, 
whether he be the living party or a 
clerk, servant, or agent, if he has 
knowledge of the fact, may make oath 
to the delivery or the performance of 
the services). 


9, Nichols v. Cunningham’s Estate, 
181 Ill.App. 190; McGlasson vy. Housel, 
Wid: eo. GA IIE App. 360; Alling v. Bra- 
zee, 27 Ill.App. 595. 


10. 
Tll. App. 
App. 595. 


11. McGlasson v. Housel, Ex’x, 
Tll.App. 360; Alling vy. Brazee, 27 
App. 595. 


12. McGlasson y. Housel, Ex’x, 
Ill.App. 360; Alling v. Brazee, 27 
App. 595. 


13. McWhorter v. Tyson, 83 So. 
330, 208 Ala. 509; Dismukes v. Tolson, 
67 Ala. 386. 


McGlasson vy. Housel, Ex’x, 
360; Alling v. Brazee, 27 


127 
Til. 


127 
Til. 


127 
Il. 


14. Watson v. Dodson, (Tex.Ciy. 
App.) 143 S.W. 329. 
15. Miller v. Jones, 32 Ark. 337; 


Watson v. Dodson, (Tex.Civ.A 
Sow. 329: pp.) 148 


16. Proof by verified account see 
Accounts and Accounting §§ 192-204. 


17. Leverett v. Wherry, 15 S.w. 
121, 4 Tex A'Civ.Cas. § 185: 


18. Smith v. Seott, 98 P. 
Wash. 330. tee 
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Transactions between witness and decedent. Un- 
der statutes excluding testimony as to transactions 
between the witness and decedent, in some jurisdic- 
tions the witness may make the suppletory oath as 
to his books of account.!® He may testify that the 
books offered are books of original entry,?° regular- 
ly?+ kept by him,?? and that the items therein are 
true and correct.?* A plaintiff suing on an account 
may testify that he made out the account and sent it 
to decedent,?4 and that the account sent contained 
the items and amounts.?®° In other jurisdictions the 
witness is incompetent to prove his account books.?°® 


Personal transactions. Under statutes rendering 
interested persons incompetent witnesses as to per- 
sonal transactions or communications between the 
witness and a deceased person,” according to some 
decisions an interested witness may make prelimi- 
nary proof requisite to the introduction of a book 
account.?® An examination of the witness as to such 
facts does not constitute a personal transaction or 
communication between the witness and decedent.” 
According to other decisions, under such statutes, 
plaintiff may identify his books,?° and may testify 
that he kept no clerk,*! that the entries were regu- 
lar,?2 but may not testify as to the correctness «of 
the entries.2 According to some decisions, plaintiff 
is incompetent to verify an account** so as to make 
the same prima facie evidence of its correctness.*° 
Plaintiff may not use account books as memoranda 
to refresh his memory and then testify to the trans- 
action.®® 


Facts occurring before death of decedent. Under 
statutes providing that an interested witness is in- 


19. Chapin v. Mitchell, 32 So. 875, 36. 
44 Fla. 225; Robinson v. Dibble, 17]er’s Estate, 205 
Fla. 457. 640; I 

20. Lewis v. Meginnis, 12 So. 19, 30 | N:W- 349, 137 Wis. 560. 
Fla. 419. bry 

21. Robinson v. Dibble, 17 Fla. 457. | mfra $8 742-771. 

22. Jeffords v. Muldrow, 89 S.E.|,.°" 
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Wallschlaeger v. Wallschlaeg- 
N.W. 402, 187 Wis. 
Dohmen v. Blum’s Estate, 


Refreshing memory in general see 


Construction of statutes in 


[§§ 453-455 
competent to testify as to any matter of fact occur- 
ring before the death of decedent,?? plaintiff may 
testify that he kept a book of account,**® and that 
the book produced was the one he kept.?® Plaintiff 
may not testify, however, that the items were entered 
in the book at or about the time of the transaction,*° 
or that they are true and correct.41 However, plain- 
tiff may testify that a rejected claim against dece- 
dent’s estate was a correct reproduction of the ac- 
count shown by his books.*?, An interested witness 
may not testify to the fact that a book offered in evi- 
dence is a record book kept and owned by decedent 


in his lifetime, in which certain transactions were 
recorded.#3 


[§ 454] bbb. Statutory Provisions. Where pro- 
vided by statute, an.interested witness may make 
proof of his book entries against persons since de- 
ceased or insane.44 The statute is inapplicable to 
entries which were inadmissible at common law.*® 
The witness is not competent to testify generally in 
relation to the items of his account,*® or to authen- 
ticate an entry, such as payment on a note, which is 
not a subject for a book charge.*7 The execution of 
a note in settlement of an account is not within the 
‘statute.*8 


[§ 455] bb. Admissibility of Instruments‘*—(aa) 


In General. According to some decisions, instruments 
in writing between the witness and a person deceas- 
ed which are otherwise admissible®® are not render- 
ed inadmissible by reason of statutes®! prohibiting 
testimony of a party or interested person®? where 
the adverse party is an executor or administrator,®? 


a 
were evidence.”’ Proctor v. Proctor’s 
Adm’r, 81 S.W. 272, 273, 118 Ky. 474 
[quot Clark v. Clark, 91 S.W. 284, 285, 
122 Ky. 145]. 


45. Proctor v. Proctor’s Adm’r, 81 
S.W. 272, 118 Ky. 474, 26 Ky.L. 348. 


46. Hunter v. Kittredge’s Estate, 


119 


857, 104 S.C. 388, 6 A.L.R. 755. 
23. Robinson v. Dibble, 17 Fla. 457. 
24. Trimmier v. Thomson, 19 S.E. 
291, 41 S:C. 125. 
25. Trimmier v. Thomson, supra. 
26. Martin v. Scott, 10 N.W. 532, 
12 Neb. 42. 


27. Construction of 
general see supra § 398. 


28. In re Davis’ Estate, (Iowa) 248 
N.W. 497; Dysart v. Furrow, 57 N.W. 
644, 90 Iowa 59; Cummins v. Hull’s 
Adm’r, 35 Iowa 253. 


29. Dysart v. Furrow, 57 N.W. 644, 
90 Iowa 59. 


30. Bellows v. Bender, 
548, 87 Misc. 187. 


31. Bellows v. Bender, supra. 
32. Bellows v. Bender, supra. 
33. Davis v. Seaman, 19 N.Y.S. 260, 


statutes in 


149 N.Y.S. 


64 Hun 572; Beilows v. Bender, 149 
N.Y.S. 548, 87 Mise. 187. See Knight 
v. Cunningham, 6 Hun (N.Y.) 100 


(where it was said, but not decided 
that it is extremely doubtful if plain- 
tiff may prove the correctness of his 
books). 

34. Proof by verified account see 
Accounts and Accounting §§ 192-204. 


35. Nall v. Kelly, 86 S.E. 627, 169 
INGO. 717: 


general see Supra § 393. 


38. Colburn v. Parrett, 150 P. 786, 
27 Cal.App. 541. 


39. Colburn v. Parrett, supra. 
40. Colburn v. Parrett, supra. 


41. Tipps v. Landers, 190 P. 173, 
182 Cal. 771; Brown v. Gow, 18 P. 
(2d) 3877, 128 Cal.App. 671; Dyer v. 
Minturn, 189 P. 1046, 47 Cal.App. 1; 
Colburn y. Parrett, 150 P. 786, 27 Cal. 
App. 541 [quot Stuart v. Lord, 72 P. 
142, 138 Cal. 672, and disappr Roche 
v. Ware, 12 P. 284, 71 Cal. 375, 60 Am. 
R. 539]. 


42. See supra § 440. 


43. Stauffer v. Martin, 88 N.E. 363, 
43 Ind.App. 675. 


44. Milliken’s Ex’x v. Enterprise 
Machine & Garage Co., 266 S.W. 878, 
206 Ky. 78; Swafford’s Adm’r v. 
White, 89° S.W. 129,' 28: Ky.L. 119; 
Freeman’s Adm’r v. Deer Bros., 14 Ky. 
L. 813; Wyman v. Wilcox’s Estate, 28 
A S20, 66, Vt. 265  Thrallieve, Seward, 
Sl, Vile vos 


[a] “Its purpose is to allow the 
debtor himself to testify to the cor- 
rectness of entries made by him in 
his books, kept according to the usual 
course of business, in those cases 
where the books themselves at com- 
mon law were evidence of the facts 
set out in them. It was not designed 
to change the rule as to what books 


41 Vt. 359. 
47. Jewett v. Winship, 42 Vt. 204. 


48. Estes v. Jackson, 53 S.W. 271, 
21 Ky.L. 859. 


49. Cross references: 


Objection to admissibility of evidence 
as sufficient to raise competency of 
witness see infra § 489. 


Persons not parties or interested as 
competent see supra § 291. 

Testimony given at former trial see 
infra § 473. 

Transaction between decedent and 
third person in witness’ presence 
see infra § 458. 

50. Admissibility of documentary 


evidence in general see Evidence §§ 
900-1218. 


Authentication and proof of execu- 
tion: 
In general see Evidence §§ 1138-1163. 


By interested witness see supra §$§ 433 
et seq. 


51. Construction of statutes in 
general see supra §§ 391-403. 

52. Falgowski va Daniel, 164 N.EB. 
405, 333 Ill. 208. 


Be Harper v. Wilson, 46 F.(2d) 


[a] Letter.—Harper v. Wilson, 46 
F.(2d) 785. 


For later cases, dovelopments and changes in the law see Annotations, same title and section number, 


wo 


§§ 455-457] 


or as to matters occurring before decedent’s death®* 
or which were equally within the knowledge of de- 
cedent,°® or as to verbal statements,°® transactions,®** 
or personal transactions with a deceased person.®® 
The incompeteney specified by the statutes runs to 
the witness,°® and not to the admissibility of evi- 


denee.®° 


[§ 456] (bb) Admissibility of Book Accounts. 
According to the majority of decisions books of ac- 
count, otherwise admissible,®* are not rendered in- 
admissible when offered against a decedent’s estate 
by reason of statutes®? disqualifying certain wit- 
nesses from testifying,®*? such as statutes excluding 
testimony as to transactions®* or personal transac- 


54. See Locke v. Klunker, 55 P. 
993, 123 Cal. 231 {the introduction of 
a note in evidence is not making a 
witness of plaintiff’s intestate, with- 
in Code Civ. Proc. § 1880, in an action 
against the representative of a per- 
son deceased). 


[a] Memorandum of conversation. 
—(1) An interested witness incompe- 
tent ’‘o testify as to a conversation 
with decedent (see supra §§ 414-418) 
(2). may not offer a page from a 
memorandum book on which is the 
witness’ version of a conversation 
with decedent (First Nat. Bank v. 
Bank of Pittsburgh, 99 Pa.Super. 600). 


Indirect testimony in general see 
infra § 472. 


55. Tolsma v. Tolsma’s Estate, 149 
N.W. 1050, 188 Mich. 314. 


[a] Receipt.—Tolsma v. Tolsma’s 
Estate, 149 N.W. 1050, 183 Mich. 314. 


56. Newberry’s Adm’x v. Rhine- 
hart, 167 S.W. 674, 159 Ky. 513. 


57. Bense vy. O'Neill, 151 S.H. 228, 
154 S.C. 126. 


[a] Plat made by surveyor from 
information obtained from plaintiff 
which plaintiff received from decedent 
is admissible. Odum v. McArthur, 139 
S.E. 870, 165 Ga. 103. 


[b] Introduction of pleadings.— 
In trespass to try title by a grantee 
against the grantor’s divorced wife, 
the wife’s original petition in the di- 
vorce suit against the grantor was not 
objectionable as constituting a trans- 
action by the wife with her deceased 
husband. Fertitta v. Toler, (Tex.Civ. 
App.) 43 S.W.(2d) 467. 


[c] In Nebraska (1) a letter of de- 
cedent is admissible where no objec- 
tion is made to an incompetent wit- 
ness identifying it, as the statute 
does not make the transactions incom- 
petent but renders only certain per- 
sons incompetent witnesses to testify 
as to the transactions. Priest v. Busi- 
ness Men’s Protective Ass’n, 220 N. 
W. 255, 117 Neb. 198. (2) Entries in 
a diary purporting to recite transac- 
tions with a deceased person are in- 
admissible. Fitch v. Martin, 119 N. 
W. 25, 83 Neb. 124 [reh den 122 N.W. 
50, 84 Neb. 745]. 


{d] In South Dakota (1) an unan- 
swered letter by an interested person 
to a person since dead, proved by the 
writer’s copy, is incompetent, under 
Rev. Code (1919) § 2717 subd 2. Wal- 
worth County State Bank v. Taylor, 
224 N-W. 929, 55°S.D. 24: (2) In a 
suit by representatives of a deceased 
assignee of a land contract which had 
been assigned as security, in which 
plaintiffs sought strict foreclosure 
against the assignor, and the assignor 
pleaded payment of the secured in- 
debtedness and reimbursement of 
moneys paid by the assignee under 
the land contract, notes described in 


, 


2 


: 
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tions between the witness and decedent,®® or stat- 
utes prohibiting testimony as to facts occurring in 
the lifetime of deceased to which he might have tes- 
tified if living,®* or statutes prohibiting testimony 
when any adverse party defends as heir of a de- 
ceased person.®? 


Under statutes prohibiting testi- 


mony as to any transaction with, or statement by, de- 


the land contract, which had been paid 
by the assignee to a vendor named 
in the land contract, offered in evi- 
dence by the assignor to show his re- 
imbursement of the assignee, were 
admissible, as against objection they 
were incompetent under L. (1913) c 
371, as to testimony as to transac- 
tions with a deceased person. Stone 
v. Leavitt, 168 N.W. 28, 40 S.D. 467. 


[e] In Texas (1) letters from de- 
ceased offered to show partnership 
and marriage relation were improper- 
ly excluded as involving testimony 
respecting a transaction with deceas- 
ed. Sloan v. Sloan, (Civ.App.) 32 S.W. 
(2d) 513. (2) In a suit by a wife to 
set aside a decree of divorce, the ad- 
missibility of letters written by_ the 
deceased husband must be tested by 
the provisions of the statute. By sup- 
plemental proof any one of the let- 
ters may become admissible. Hardin 
v. Hardin, (Civ.App.) 1 S.W.(2d) 708. 
(3) Letters written by deceased are 
admissible, as the statute is confined 
to oral declarations of a deceased per- 
son and not to writings duly executed 
by decedent while living. Hagel- 
stein v. Blaschke, (Civ.App.) 149 S. 
W. 718. (4) A letter written by de- 
cedent to a third person in respect of 
a statement by decedent to defendant 
is not admissible in favor of the ad- 
ministrator to prove that decedent’s 
check to defendant was a loan. Crum- 
ley v. Gile, (Civ.App.) 271 S.W. 641. 


{f] In Washington (1) in an ac- 
tion by executors, receipts by de- 
cedent, the signatures to which are 
identified by defendant and other wit- 
nesses, are properly admitted in evi- 
dence. Goldsworthy vy. .Oliver, 160 
P. 4, 98 Wash. 67. (2) An exhibit re- 
lating to a transaction between plain- 
tiff and a deceased broker about which 
plaintiff could not testify is properly 
excluded against the estate of the 
broker. Blouen v. Quimpere Canning 
Co., 247 P. 940, 1389 Wash. 436. 


58. Munger v. Myers, 153 P. 497, 
96 Kan. 743; Garten v. Trobridge, 104 
P. 1067, 80 Kan. 720. 


[a] Letters.—Garten v. Trobridge, 
104 P. 1067, 80 Kan. 720. 


[b] Introduction of pleading’s.—In 
a suit against administrators and 
others on a promissory note, on which 
all the defendants appeared as prin- 
cipals, admission in answer of defend- 
ants, other than the administrators, 
that they signed the note as sureties 
for decedent, was incompetent as 
against the administrators, under 
Comp. St. § 1795, as it necessarily in- 
volved a personal transaction between 
them and decedent. Rudisill v. Love, 
120 S.B. 84, 186 N.C. 524. 


[ec] Letters constituting contract 
sued on between plaintiffs and a de- 
ceased partner being the best evi- 
dence, did not permit oral proof, and 
did not constitute a “transaction or 


cedent, books of account have been held admissible®® 
and inadmissible.®® 


[§ 457] (m) Transactions or Communications be- 
tween Third Person and Person Since Deceased or 
Incompetent’ °—aa. In General. 
a party or interested person is not incompetent to tes- 
tify as to transactions or communications between 


As a general rule, 


communication” with a deceased per- 
son, within St. (1917) § 4069. Jones 
v. Citizens’ Savings & Trust Co., 171 
N.W. 648, 168 Wis. 646. 


[ad] In Iowa (1) where contestants 
of a will of their ancestor claimed 
that his lack of affection for them 
was evidence of an unsound mind, let- 
ters written by one of the contestants 
to the testator, showing love and af- 
fection for him, were admissible in 
evidence. Howe v. Richards, 83 N.W. 
909, 112 Iowa 220. (2) Letters writ- 
ten by decedent to defendant are in- 
admissible, as the statute must be 
held to embrace every communication, 
whether written or oral, direct or in- 
direct. However, in this case it ap- 
pears that defendant by her testimony 
sought to make the preliminary proof 
necessary to the admission of the let- 
ters. McCorkendale v. McCorkendale, 
82 N.W. 754, 111 Iowa 314. 


59. Munger v. Myers, 153 P. 497, 
96 Kan. 743; Garten v. Trobridge, 104 
P. 1067, 80 Kan. 720. 


60. Munger v. Myers, 153 P. 497, 
96 Kan. 743; Garten v. Trobridge, 104 
P. 1067, 80 Kan. 720: 


61. Admissibility of book accounts 
in general see Evidence § 1033 et seq. 


Action on account see Accounts and 
Accounting §§ 185-204. 


Preliminary proof by interested wit- 
ness see supra §§ 453, 454. 


62. Construction of statutes in 
géneral see supra §§ 391-403. 


63.) “Dexter -v. , Booth, - 2 
(Mass.) 559. 


64. Martin v. Scott, 10 N.W. 532, 
12 Neb. 42. 


65. Dysart v. Furrow, 57 N.W. 644, 
90 Iowa 59; Orcutt v. Hanson, 31 N. 
W. 950, 70 Iowa 604; Young v. Luce, 
21 eiNGY.S.< 2255. 06 ¢:1Un 2630" re 
Runions, 130 N.Y.S. 1039, 71 Misc. 641, 
8 Mills Surr. 135. 


66. Bookout v. Shannon, 59 Miss. 
Saag Doe v. Lucy, 139 A. 750; 88 N.H. 


Allen 


67. Haines v. Christie, 66 P. 883, 28 
Colo. 502. 


68. Sanborn v. Dentler, 166 P. 62, 
97 Wash. 149, 6 A.L.R. 749; Ah How 
v. Furth, 43 P. 639, 18 Wash. 550. 


69. Chandler v. Woodward, 76 A. 
623, 28 Del. 54; Nance v. Callender, 
(Tenn.) 51 S.W. 1025; Leverett. v. 
oe 15 S.W. 121, 4 Tex.A.Civ.Cas. 

4, 


70. Transactions between: 
Witness and: 


pe of decedent see infra §§ 462, 


Decedent in presence of third per- 
son see supra § 432. 


Third person see infra §§ 460, 461. 
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decedent and a third person™! in which the witness 
did not participate,7? under statutes excluding tes- 
timony of parties or interested persons as to trans- 
actions’? or personal transactions or communica- 
tions’* between the witness and a person since de- 
The transaction or personal transaction 
from the terms of the statute must be between the 


ceased. 


71. Coparty or interested person as 
third party see infra § 459. 


72. Participation by witness see 
infra § 458. 


73. Withers v. Sandlin, 32 So. 829, 
44 Fla. 253; Bergfield v. Bergfield, 245 
N.W. 12, 124 Neb. 67; Hajek v. Hajek, 
188 N.W. 181, 108 Neb. 503; Warnick 
v. Warnick, 187 N.W. 51, 107 Neb. 747; 
De Wulf v. De Wulf, 175 N.W. 884, 104 
Neb. 105; McNea v. Moran, 163 N.W. 
766, 101 Neb. 476; Hannemann v. Ott, 
153 N.W. 506, 98 Neb. 492; Holladay 
v. Rich, 140 N.W. 794, 93 Neb. 491; 
In re Powers, 113 N.W. 198, 79 Neb. 
680; Harnett v. Holdrege, 97 N.W. 
443, 5 Neb. (Unoff.) 114 [aff 103 N.W. 
ZiNeiedio INEbs w10e 19) Am SR.” 9.055 
Kroh v. Heins, 67 N.W. 771, 48 Neb. 
691; Ivester v. Fowler, 96 S.E. 154, 
109 S.C. 424; Holden v. Cantrell, 84 
S.E. 826, 100 S.C. 265; Sloan v. Hunter, 
34. S.H. 658, 56 S.C. 385, 76 Am.S.R. 
551; Brickle v. Leach, 33 S.E. 720, 55 
S.©. 510; 5 Brock y.. O’Dell,.21 S.E. 976, 
44 S.C. 22; Sullivan v. Latimer, 17 S. 
BK.. 701, 38 S.C. 158; Brice v. Miller, 15 
S.E. 272, 35 S.C. 537; Moore v. Trim- 
mier, 11 S.H. 548, 552, 32 S.C. 511 [foll 
Hughey v. HBichelberger, 11 S.C. 36; 
Roe v. Harrison, 9 S.C. 279]; Kenne- 
more v. Kennemore, 1 S.E. 881, 26 S. 
Cy 25> "Colvin ve Phillips, 25° S.C: 228; 
Shaw v. Cunningham, 16 S.C. 631; Mc- 
Laurin v. Wilson, 16 S.C. 402. 


74. In re Stencil’s Mstate, 248 N.W. 
18; 215 Iowa 1195;. Rapp v. Losee, 
(lowa) 245 N.W. 317; In re Newson’s 
Estate, 219 N.W. 305, 206 Iowa 514; 
Steenhoek v. Schoonover Trust Co., 
219 N.W. 492, 205 Lowa 1379; Peck v. 
Foggy, 202 N.W. 754, 199 Iowa 922; 
In re Schultz’s Estate, 194 N.W. 242, 
196° Towa 125: Crist. v. Tallman, 179 
N.W. 522, 190 Iowa 1248; Patterson v. 
Carr, VTGeON.W=* 265; 21894 Towa r'6os 
Wachsmut v. Miller, (Iowa) 168 N.W. 
344; Secor v. Siver, 161 N.W. 769, 188 
Iowa 1126 [mod on other grounds 176 
N.W. 981, 188 Iowa 1126]; Feltes v. 
Tobin, 171 N.W. 739;, 18% lowa 115 
In re Newton’s Estate, 171 N.W. 708, 
185 Iowa 1223; Hart v. Hart, 164 N.W. 
849, 181 Iowa 527; Francis v. Francis, 
162 N.W. 839, 180 Iowa 1191; Calhoun 
v. Taylor, 159 N.W. 600, 178 Iowa 56; 
Schubert v. Barnholt, 158 N.W. 662, 
177 Iowa 232; Tucker v.’ Anderson, 
154 N.W. 477, 172 Iowa 277, Ann.Cas. 
1918A 769; Hughes v. Silvers, 151 N. 
W. 514, 169 Iowa 366; Steen v. Steen, 
151 N.W. 115, 169 Iowa 264; Van 
Sickle v. Staub, 136 N.W. 546, 155 
Iowa 472; Graham v. McKinney, 125 
N.W. 840, 147 Iowa 164; McBride v. 
McBride, 120 N.W. 709, 142 Iowa 169; 
Mollison v. Rittgers, 118 N.W. 512, 
140 Iowa 365, 29 L.R.A.N.S. 1179 and 
note; Wise v. Outtrim, 117 N.W. 264, 
139 Iowa 192, 130 Am.S.R. 301; Cul- 
pbertson v. Salinger & Brigham, (Iowa) 
117 N.W. 6 [op withdrawn 123 N.W. 
65]; Barto v. Harrison, 116 N.W. 317, 
138 Iowa 413; Sarchfield v. Hayes, 
(lowa) 112 N.W. 1100; Powers v. 
Crandall, 111 N.W. 1010, 136 Iowa 659; 
McElroy v. Allfree, 108 N.W. 116, 131 
Iowa 112, 117 Am.S.R. 412; Drefahl 
v. Security Sav. Bank, 107 N.W. 179, 
132 Iowa 563; Foreman v. Archer, 106 
N.W. 372, 130 Iowa 49; Jacobs v. 
Jacobs, 104 N.W. 489, 130 Iowa 10, 
114 Am.S.R. 402; Smith v. Fry, (Iowa) 


WITNESSES 


103 N.W. 1002; Lucas v. W. W. Mc- 
Donald & Son, 102 N.W. 532, 126 Iowa 
678; Wright v. Reed, 92 N.W. 61, 118 
Iowa 333; Mallow v. Walker, 88 N.W. 
452, 115 Iowa 238, 91 Am-.S.R, 158; 
Allison v. Parkinson, 78 N.W. 8465, 
108 Iowa 154 [foll Dettmer v. Behrens, 
76 N.W. 853, 106 Iowa 585, 68 Am.S 
R. 326; HErusha v. Tomash, 67 N.W. 
390, 98 Iowa 510]; Allbright v. Han- 
nah, 72 N.W. 421, 103 Iowa 98; Leipird 
vy. Stotler, 66 N.W. 150, 97 Iowa 169; 
Farmers’, ete., Bank v. Creveling, 51 
N.W. 178, 84 Iowa 677; Auchampaugh 
v. Schmidt, 41 N.W. 472, 77 Iowa 13 
foverr Auchampaugh v. Schmidt, 34 
N.W. 460, 72 Iowa 656]; Smith v. 
James, 34 N.W. 309, 72 Iowa 515; Par- 
sons v. Parsons, 21 N.W. 570, 24 N.W. 
564, 66 Iowa 754; Mayes v. Turley, 
14 N.W. 731, 60 Iowa 407; Lines v. 
Lines, 7 N.W. 87, 54 Iowa 600; John- 
son v. Johnson, 3 N.W. 661, 52 Iowa 
586; Sweezey v. Collins, 40.lowa 540; 
Madden v. Glathfirt,*265 BP. 42, 125 
Kan. 466; Nash v. Harrington, 205 
P. 354, 110 Kan. 636; Cunningham v. 
Cunningham, 191 P. 294, 107 Kan. 318; 
Robertson v. Wangler, 190 P. 788, 107 
Kan. 45; Gaston v. Clabaugh, 186 P. 
1023, 106 Kan. 160; StateBank. of 
Downs v. Abbott, 179 P. 326, 104 Kan. 
344; Page v. Sawyer, 168 P. 878, 101 
Kan. 612; Griffith v. Robertson, 85 
P. 748, 73 Kan. 666; Fry v. Fry, 43 P. 
235, 56 Kan. 291; McKean v. Massey 
Adm’x, 9 Kan. 602; Eddy v. O’Brien, 
57 BP. 244, 9 Kan.App. 882; Stuart v. 
Crowley, 217 N.W. 719, 195 Wis. 47; 
Day v. Morgan, 200 N.W. 382, 184 
Wis. 595; Flanagan’s Estate v. Flana- 
gan’s Hstate, 173 N.W. 297, 169 Wis. 
537; McHatton v. McDonnell’s Estate, 
165 N.W. 468, 166 Wis. 323; Schultz 
v. Culbertson, 103 N.W. 234, 125 Wis. 
169; Wollman vy. Ruehle, 80 N.W. 919, 
104 Wis. 603. 


[a] In North Carolina (1) under 
Revisal (1905) § 1631, prohibiting a 
party or a person interested from tes- 
tifying concerning a personal transac- 
tion or communication between the 
witness and decedent, according to 
some decisions a party or interested 
person may testify as to transactions 
between decedent and a third person 
(third person as party or interested 
see infra § 459). Abernathy v. Skid- 
more, 128 S.E. 475, 190 N.C. 66; Zol- 
licoffer v. Zollicoffer, 84 S.E. 349, 168 
N.C. 329; Highsmith v. Page, 77 S.E. 
294, 161 N.C. 355; Johnson v. Camer- 
on, 48 S.H. 640, 136 N.C. 243; McCall 
Vi Wilson, 8 S.Bl2 25; a0 MN On 5 OSs 
Kesler v. Mauney, 89 N.C. 369; Dob- 
bins v. Osborne, 67.N.C. 259. (2) The 
witness may testify as to what dece- 
dent testified on a prior trial. Worth 
v. Wrenn, 57 S.E. 388, 144 N.C. 656. 
(3) According to earlier decisions a 
party or interested person is incom- 
petent to testify as to transactions 
between decedent and a third person. 
These decisions may be based on the 
witness’ participation in the transac- 
tion. Barlow v. Norfleet, 72 N.C. 535; 
Hallyburton v. Dobson, 65 N.C. 88. 


75. Farmers’, etc., Bank v. Crevel- 
ing, 51 N.W. 178, 84 Iowa 677; Au- 
champaugh v. Schmidt, 41 N.W. 472, 
77 Iowa 13; Lines v. Lines, 7 N.W. 87, 
54 Iowa 600. 


76. Robinson v. James, 11 S.E. 920, 


witness and decedent.75 
sions, however, a party or interested witness is in- 
competent to testify as to transactions or communica- 
tions between decedent and a third person in which 
the witness did not participate, under statutes pro- 
hibiting testimony as to personal transactions be- 
tween the witness and a person since deceased.*® 


[§ 457 


According to some deci- 


29 W.Va. 224. See Seabright v. Sea- 
bright, 28 W.Va. 412, 463 (where the 
court said that should the question 
later arise the witness would be held 
incompetent). 

“ 


[a] In New York (1) under Code 
Civ. Proc. § 829 (formerly § 399), the 
testimony of a party or interested 
person is excluded as to any knowl- 
edge which he has gained by the use 
of his senses from th’e personal pres- 
ence of decedent. Actual participa- 
tion is not necessary. Brown v. 
Crossman,’ 100 N.E. 42, 206 N.Y. 471 
[rev 127 N.Y.S. 1114, 142 App.Div. 919 
(motion den 97 N.E. 526, 204 N.Y. 
238)]; Griswold v. Hart, 98 N.E. 918, 
205 N.Y. 384, 42 L.R.A.N.S. 320, Ann. 
Cas.19138E 790 [aff 126 N.Y.S. 1011, 142 
AD DEDIV A, 106. 2.. Nev Olver roc.  2sels 
Burdick .v. Burdick, 73 N.B. 23, 180 
N.Y. 261; Matter of Bernsee,. 36 N.E. 
314, 141 N.Y. 389; Devlin v. Green- 
wich Sav. Bank, 26 N.B. 744, 125 N.Y. 
756 mem; Matter of Dunham, 24 N.E. 
932, 121 N.Y. 575; Matter of Eysaman, 
20) NER 613 ndiLS INDY. 762: .o8 Linke. Ae oos 
Holcomb v. Holcomb, 95 N.Y. 316; 
Hines v. Hines, 191 N.Y.S. 859, 199 
App.Div. 688; In re Eno’s Will, 187 N. 
Y.S. 756, 196 App.Div. 131; Hermann 
v. Ludwig, 174 N.Y.S. 469, 186 App. 
Div. 28%; Shook’ v. hox,a00; INsY.S: 
951, 126 App.Div. 565; Burnham vy. 
Burnham, 62 N.Y.S. 120, 46 App.Div. 
513 [aff 59 N.E: 1119, 165 N.Y. 659]; 
Gambee v. Gambee, 48 N.Y.S. 501, 24 
App.Div. 446; Stillwelk v. Boyer, 47 
N.Y.S. 666, 21 App.Div. 231; Eckert 
v. Eckert, 43 N.Y.S. 353, 13 App.Div. 
490; Ditmars v. Sackett, 36 N.Y.S. 
690, 92 Hun 381; Duane v. Paige, 31 
N.Y.S. 310, 82 Hun 139; In re Palma- 
teer’s Will, 28 N.Y.S. 1062, 78 Hun 43; 
EKighmie v. Taylor, 23 N.Y.S. 248, 68 
Hun 573; Herrington v. Winn, 14 N.Y. 
S776227 60 “Hun 235, 20) INeYCiv-broe: 
326; In re Bartholic’s Will, 12 N.Y.S. 
640, 59 Hun 616 [rev 5 N.Y.S. 842, 1 
Conn.Surr. 373]; Campbell v. Maginn, 
53 N.Y.Super. 514; Leary v. Corvin, 
60 N.Y.S. 563, 29 Mi8Sc. 68, 30 N.Y.Civ. 
Proc. 38 [rev on other grounds 71 N.Y. 
S5 335, 63 App Div. Lois) Dolantey. 
Leary, 68 N.Y.S. 91 [aff 74 N.Y.S. 981, 
69 App.Div. 459 (aff 66 N.E. 1107, 
174 N.Y. 540)]; Hard vy. Ashley, 18 
N.Y.S. 4138. See Petrie v. Petrie, 27 
N.E. 958, 126 N.Y. 683 (where the 
question was mentioned, but not de- 
cided); Hopkins v. Clark, 35 N.Y.S. 
360, 90 Hun 8 (where the competency 
of the witness was said to be ques- 
tionable). (2) The earlier cases were 
uniform in holding that a party or in- 
terested person may testify as to a 
conversation between decedent and a 
third person to which the witness was. 
a mere listener (Badger v. Badger, 88 
N.Y. 546, 42 Am.R. 263 [rev 25 Hun 


2:0]; Hildebrant v. Crawford, 65 N. 
Yo 107, lari? 6. Lans. (5021s) Cary arw. 
White, 59 N.Y. 336; Lobdell v. Lob- 


dell, 36 N.Y. 327, 2 Transcr.A. 363, 4 
Ab.Pr.N.S. 56, 383 How.Pr. 347 [rev 32 
How.Pr. 1]; Simmons v. Sisson, 26 N. 
Y. 264; Stern v. Eisner, 4 N.Y.S. 406, 
51 Hun 224; Sweet v. Taylor, 36 Hun 
257; Steele v. Ward, 30 Hun 553; 
Nicholls v. Van Valkenburgh, 15 Hun 
230; Head .v. Teeter, 10 Hun 548: 
Sanford v. Sanford, 5 Lans. 486, 61 
Barb. 293; Hildebrant v. Crawford, 6 
Lans. 502 [aff 65 N.Y. 107]; Conolly 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 457-458] 


The witness is incompetent where expressly excluded 
The witness is not incompetent to 
testify as to transactions or communications between 
decedent and a third person under other statutes,’® 
such as those prohibiting testimony concerning any 
verbal statement of, or any transaction with, or act 
done or omitted to be done by, decedent,7® or pro- 
hibiting a person from testifying to establish a claim 
or defense which originated during decedent’s life- 
time,*° or prohibiting testimony of a party to the 
contract or cause of action in issue where the other 
party to such contract or cause of action is dead.*+ 
Under statutes prohibiting testimony as to any trans- 
actions with, or statements of or by, decedent, a par- 
ty or interested person, not participating, may, ac- 
cording to some decisions, testify as to transactions 
or communications between decedent and a third 


by the statute.77 


son;5? bu ‘cording’ r 
erson;** but according to othe 


v. O’Connor, 1 N.Y.S. 489 [aff 22 N.B. 
Monet 1 UGON Yt Od, 18 Nay Civserock Si: 
Patterson v. Copeland, 52 How.Pr. 
460; Reeve v. Crosby, 3 Redf.Surr. 
74; Marsh v. Gilbert, 2 Redf.Surr. 
465), (3) but beginning with Holcomb 
v. Holcomb, 95 N.Y. 316 the rule un- 
derwent a charge until in succeeding 
cases the witness was excluded al- 
though he did not actually participate. 
(4) The case of Holcomb v. Hol- 
comb, supra is said to have overruled 
the doctrine of the earlier cases (Gris- 
wold v. Hart, 98 N.E. 918, 205 N.Y. 
384, 42 L.R.A.N.S. 320, Ann.Cas.1913E 
790), (5) but notwithstanding many 
decisions subsequent to Holcomb v. 
Holcomb, supra adhered to the doc- 
trine of the earlier cases (Hutton v. 
MC Odi IN Bi. Ooo si kiGoe wINeN a, (odie 
O’Brien v. Weiler, 35 N.E. 587, 140 
N.Y. 281; Simmons v. Havens, 5 N.E. 
73, 101 N.Y. 427; Matter of Andrews, 
89 N.Y.S. 965, 97 App.Div.’ 429; Far- 
rar v. Farmers’ L. & T. Co., 83 N.Y.S. 
72, 85 App.Div. 369; Burns v. Mullin, 
58 N.Y.S. 933, 42 App.Div. 116, 29 N.Y. 
Civ.Proc. 344; Townsend v. Rackham, 
22 N.Y.S. 878, 68 Hun 231; Brown v. 
Klock, 5 N.Y:S. 245, 52 Hun 613, 1 Silv. 
Sup: 273 [rev on other grounds 22 N. 
944, 117 NY. 3407: Crawford v: 
Haines, 44 Hun 597; Matter of Hart- 
man, 35 N.Y.S. 495, 138 Mise. 486, 1 
Gibb.Surr. 379; In re Brown, 14 N.Y. 
S. 122 [but cit Holcomb v. Holcomb, 
95 N.Y. 316])): 


77. 


[a] In Georgia (1) under the ex- 
press provisions of Code (1910) § 
5858 subd 1, as amended by Acts 
(1900) p 57, the opposite party may 
not testify as to transactions between 
decedent and a third person. Wilder 
v.. Wilder, 75 S.E.,.654, 138 Ga. 573; 
Chamlee v. Roberts, 110 S.E. 342, 28 
Ga.App. 59. See Parker v. Wellons, 
160 S.E. 109, 43 Ga.App. 721 (where 
no rule against permitting a witness 
to testify as to a conversation be- 
tween decedent and defendant ap- 
peared to be violated). (2) Prior to 
Acts (1900) p 57 the opposite party 
might testify as to transactions or 
communications between decedent and 
a third person. Elliott v. Banks, 42 
S.E. 218, 115 Ga. 926; Reid v. Sewell, 
36 S.E. 937, 111 Ga. 880; Ray v. Camp, 
36 S.H. 242, 110 Ga. 818. See Allen v. 
Morgan, 61 Ga. 107 (where an attor- 
ney, present when a conversation took 
place between an administrator, since 
deceased, and parties contemplating a 
purchase, was competent). 


See cases infra this note. 


Sees Hueni y. Freehill, 125 I1l.App. 
[a] In Michigan How. St. § 7545, 


‘ 
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WITNESSES 


son.8 


tain questions.§°% 


decisions, under 


providing that in a suit by or against 
a corporation “the opposite party if 
examined as a witness in his own be- 
half, shall not be permitted to testify 
at all in relation to matters which, if 
true, must have been equally within 
the knowledge of a deceased officer 
or agent of the corporation, and not 
within the knowledge of any surviving 
officer or agent of the corporation,” 
does not prevent the opposite party 
from testifying as to an interyiew, at 
which he and others were present, be- 
tween two officers of the corporation, 
one of whom has since died. Lyttle 
Vv. Chicago, vetc., R.1Coi, 47 INIW edt, 
84 Mich. 289. 


79. Metropolitan Life Ins, Co. v. 
Trunick’s Adm’r, 54 S.W.(2d) 917, 246 
Ky. 240; Metropolitan Life Ins. Co. 
v. Cleveland’s Adm’r, 11 S.W.(2d) 434, 
226 Ky. 621; Taul v. Brickey, 219 S.W. 
430, 187 Ky. 375; Goff v. Goff’s Ex’rs, 
195 S.W. 438, 176 Ky. 243 [den reh 
193 S.W. 1009, 175 Ky. 75]; Barton v. 
Barton’s Adm’r, 134 S.W. 902, 142 Ky. 
487; McCall v. Burk, 76 S.W. 177, 25 
Ky.L. 643; Nichols v. King, 68 S.W. 
1338, 1114, 24 Ky.L. 124. But see Van- 
over v. Maggard, 164 S.W. 94, 157 Ky. 
743; Hopkins v. Faeber, 5 S.W. 749, 
86 Ky. 223 (in both of which a wit- 
ness was held incompetent as _ to 
transactions between decedent and a 
third person). 


80. Stuhlmuller v. Ewing, 39 Miss. 
447. But see Forsyth v. Heward, 170 
P. 21, 41 Nev. 305 (inéa suit specifical- 
ly to enforce an agreement that plain- 
tiff, whom they adopted, should in- 
herit property of which the testatrix 
and her husband might die possessed, 
testimony by plaintiff’s father as to 
acts of the testatrix and her husband 
when they came to get plaintiff is in- 
admissible under Rev. L. § 5419). 


81. Denny v. Brown, (Mo.) 193 S. 
W. 552; Snider v. McAtee, 178° S.W. 
484 [aff 147 S.W. 1386, 165 Mo.App. 
260]; Martinsburg Bank v. Fenne- 
wald, (Mo.App.) 2 S.W.(2d) 207; 
Bailey v. Bailey, 122 S.W. 1099, 139 
Mo.App. 176; McMorrow v. Dowell, 
90 S.W. 728, 116 Mo.App. 289. 


ere are parties see supra §§ 292-— 


82. Carter v. Younger, 185 S.W. 
435, 123 Ark. 266; Fox v. Fox, 219 N. 
W. 784, 56 N.D. 899; Omlie v. O'Toole, 
112 N.W. Gu te LO. N.D. 126. 


83. McCurley v. National Savings 
& Trust Co., 258 F. 154; Heinisch v. 
Pennington, 68 A. 233, 73 N.J.Eq. 456; 
In re Barrett’s Hstate, 204 N.W. 167, 
48 S.D. 302; Nicholson y. Kilbury, 141 
P. 10438, 80 Wash. 500. But see Car- 


similar statutes, 
Where the statute renders a party or person interest- 
ed incompetent to give evidence of or concerning any 
conversation with, or admission of, a deceased or in- 
competent person relative to any matter at issue be- 
tween the parties,** such witness, although a non- 
participant, is incompetent as to conversations with, 
or admissions of, a deceased person to a third per- 
However, under such statute a party may 
testify that a certain person did not ask decedent cer- 


[§ 458] bb. Participation by Witness.°? 
the interested witness participates in the transac- 
tion or conversation or a communication is deemed 
to be directed to him so as to make him a participant, 
he is incompetent under statutes prohibiting testi- 
mony as to matters occurring prior to decedent’s 
death,’’ or prohibiting testimony as to transactions®® 


[70 C.J.] 345 


such witness is incompetent. 


Where 


lisle v. Winant, 164 A. 297, 110 N.J. 
Law 333 (holding that a partner may 
testify as to a transaction between a 
deceased partner and a third person). 


[a] In Yexas (1) under Rey. St. 
(1895) art 2302, providing that in suits 
by or against an executor or adminis- 
trator neither party (who are parties 
see supra §§ 292-298) shall be allowed 
to testify “as to any transaction with, 
or statement by, the testator,” an ad- 
ministrator of a deceased person is 
incompetent to establish a contract 
between decedent and defendant, and 
according to some decisions the stat- 
ute applies as well to transactions be- 
tween deceased and a third person, 
when the party witness is claiming 
the benefit of such transaction, as it 
does to transactions directly between 
plaintiff and deceased (Parks v. 
Caudle, 58 Tex. 216; Stringfellow v. 
Montgomery, 57 Tex. 349; Walls v. 
Cruse, (Commn.App.) 235 S.W. 199 
[rev (Civ. App.) 217 S.W. 240]; Kindel 
v. Kindel, (Civ.App.) 57 S.W. (2d) 223; 
Byers v. Parker, (Civ.App.) 16 S.W. 
(2d) 1110; Dodson vy. Watson, (Civ. 
Apo.) 225 S.W. 586; Hughes v. Robin- 
son, (Civ.App.) 214 S.W. 946 [rev on 
other grounds (Commn.App.) 231 S.W. 
734]; Cosgrove v. Smith, (Civ.App.) 
183 S.W. 109; Swan v. Price, (Civ. 
App.) 162 S.W. 994; Tison v. Gass, 102 
S.W. 751,‘46 Tex.Civ.App. 163; Bar- 
rett v. Eastham Bros., (Civ.App.) 86 
S.W. 1057; Gillaspie v. Murray, 66 S. 
W. 252, 27 Tex.Civ.App. 580), (2) and 
the fact that the party witness pro- 
poses to testify from his own knowl- 
edge does not make the witness com- 
petent (Sachse v. Loeb, 101 S.W. 450, 
45 Tex.Civ.App. 536). (3) According 
to other decisions, a party is com- 
petent where it does not appear that 
the witness received his knowledge of 
the facts from decedent. Edelstein v. 
Brown, (Civ.App.) 95 S.W. 1126 [aff 
eens 129, 100 Tex. 403, 123 Am.S.R. 
816]. 


84. Application of statutes to writ- 
ten instruments see supra § 433. 
85. Morrow v. Porter, 202 N.W. 58, 


161 Minn. 396; In re Pederson’s Es- 
tate, 106 N.W. 958, 97 Minn. 491; Com- 


stock wv. Comstock, 79 N.W. 300, 76 
Minn. 396. 
86. Finn v. Modern Brotherhood of 


America, 136 N.W. 850,.118 Minn. 307. 


87. Participation by decedent in 
transaction between witness and third 
person see infra § 461 


88. Dean v. Dean, 121 N.H. 234, 286 
TH 23" 


89. Merck v. Merck, 
oe S.C. 347; 


71 S.E. 969, 
Boykin v. Watts, 6 S.C. 


346 [70 C.J.] 


or personal transactions between the witness and a 
persen since deceased or incompetent.?° 
that the witness participates in part of the conversa- 
tion does not render him incompetent as to matters 
in which he was not a participant.®? 
incompetent, however, where the transaction is mate- 
rially affected by his presence so as to make him in 


fact a participant.®? 


[§ 459] cc. Third Person as Party or Interested.°* 
Under statutes prohibiting testimony of a party or 
interested person concerning a personal transaction 
or communication between the witness and dece- 
dent, according to some decisions a party or interest- 
ed person, not participating,®* is Incompetent to tes- 
tify as to transactions between decedent and a third 
person who is an interested person or a party to the 
The witness is ex- 
cluded as to such transactions because the third per- 


action adverse to the estate.°® 


90. In re Stencil’s Estate, 248 N.W. 
18, 215 Iowa 1195; In re Willmott’s 
Estate, 230 N.W. 330, 211 Iowa 34, 71 
A.L.R. 1018; In re Runnells’ Estate, 
212 NW 327%, 208. lowa 444;, Van 
Sickle v. Staub, 136 N.W. 546, 155 
Iowa 472; In re Van Houten’s Will, 
124 N.W. 886, 147 Iowa 725, 140 Am. 
S.R. 340; Tebbs v. Jarvis, 116 N.W. 
708, 139 Iowa 428; Adams v. Morri- 
son, 20 N.E. 829, 113 N.Y. 152; Lane 
v. Lane, 95 N.Y. 494; Kraushaar v. 
Meyer, 72 N.Y. 602. mem; Brogue: v. 
Lord, 67. N.Y. 495; Price v. Price, 33 
ian ie CN.) 1 69) 1 How.Pr.N.S. 142; 
Smith v. Ulman, 26 Hun (N.Y.) 386; 
Head v. Teeter, 10 Hun (N.Y.) 548; 
Farnsworth v. Ebbs, 2 Hun (N.Y.) 
438, 5 Thomps.&C. 3; Ross v. Harden, 
42 N. Y.Super. 427; Flanagan’ s Estate 
vy. Flanagan’s Bstate, 173 NiW. 297, 
169 Wis. 537; Nelson v. Christensen, 
172 N.W. 741, 169 Wis. 373; Pullen’s 
Will v. Pullen, 165 N.W. 25, 166 Wis. 
254; Holway v. Sanborn, 130 N.W. 
95, 145 Wis. 151; In re Laugen’s Will, 
99 N.W. 437, 122 Wis. 57; Morgan v. 
Henry; 90. N.W. 91012,.115. Wis. 273 
Brader v. Brader, 85 N.W. 681, 110 
Wis. 423; In re Goerke’s Will, 50 N.W. 
345, 80 Wis. 516. See supra § 457 note 
76 [a]. 


fa] Facts constituting witness a 
party to transaction.—Where, in an 
action to enforce specific performance 
of an oral agreement with a decedent 
to convey land against decedent’s 
grantee, it appeared that decedent 
was plaintiff's father, and that, in 
the presence of his wife, and plaintiff 
and his wife, the latter two ‘being 
seated together, he had turned to 
them and said: “Edward, my son 

I give you the whole farm; I 
want you to go on it and live. . 
you may have all you make off that 
farm, and when I die it shall be yours, 
put I will keep the title - while 
I live, that you shall neither burden 
it nor lose it during my lifetime,’’ 
that plaintiff assented thereto, and 
that his wife said nothing, because 
the father disliked her, and she feared 
that he would change the arrange- 
ment if she spoke, it was held that 
plaintiff's wife was a party to the 
transaction, although not named in 
the agreement, as the arrangement 
was a family affair, and the farm was 
intended to be a home for plaintiff 
and his family. Wrwin v. Hrwin, 54 
Hun 166, 169, 7 N.Y.S. 365, 18 N.Y.Civ. 
POC ube 


91. Calhoun v. Taylor, 159 N.W. 
600, 178 Iowa 56; Cary v. White, 59 
INAYo LooOs. Stern «Vv. Hisner, 74 Ney... 


406, 51 Hun 224. But see supra § 457 


WITNESSES 


The fact 


The witness is 


[§§ 458-460 


son as a party or interested person would be exclud- 
ed as to such matters if offered as a witness.?® 
cording to other decisions, under such statutes a par- 
ty is competent to testify as to transactions between 
decedent and a coparty.®? A party has been held in- 
competent to testify adversely to the estate as to 
transactions between decedent and a coparty or in- 


Ac- 


terested person under statutes prohibiting testi- 


note 76 [a]. 
92. Holway v. Sanborn, 130 N.W. 
95, 145 Wis. 151; Morgan v. Henry, 


90 N.W. 1012, 115 Wis. 27; Brader v. 
Brader, 85 N.W. 681, 110 Wis. 423. 


93. Testifying on eae of copar- 
ty see infra § 468.. 


Cie portivination” By. witness see 
supra § 458. 


95. Brown v. Adams, 93 S.H. 989, 
174 N.C. 490, L.R.A.1918C 911; Gris- 
som v. Grissom, 86 S.H. 996, 170 N.C. 
97; Harrell v. Hagan, 63 S.H. 952, 150 
N.C. 242; Wilson v. Featherston, 30 
S.E. 325, 122 N.C. 747; Witty v. Bar- 
ham, 61 S.E. 372, 147 N.C. 479. 


[a] Transaction between codefend- 
ant and decedent.—A party defendant 
may not testify as to a conversation 
between decedent and a codefendant. 
Wilson v. Featherston, 30 S.H. 325, 122 
N.C. 47. 


[b] In Kansas (1) a plaintiff may 
not testify as to a conversation be- 
tween decedent and his coplaintiff. 
For the purpose of giving effect to the 
statute both parties should be treated 
as one. Wills v. Wood, 28 Kan. 400. 
(2) A party to the record is not neces- 
sarily incompetent to testify to trans- 
actions as between decedent and his 
codefendant in which the party wit- 
ness took no part. Eddy vy. O’Brien, 
Dl es 248 9 san sA pp. 882) o(3)).4 an 
view of the policy of the court to re- 
solve doubts in, favor of the admis- 
sion of evidence, the theory of the 
Wills-Wood Case is to be pressed no 
further than the line there drawn.” 
Robertson v. Wangler, 190 P. 788, 791, 
107 Kan. 45 [quot Madden y. Glathart, 
265 P. 42, 125 Kan. 466]. 


96. Wilson v. Featherston, 
325, 122° N.C. T47: 


Indirect testimony see infra § 472. 


97. Powers v. Crandall, 111 N.W. 
1010, 136 Iowa 659; Mayes v. Turley, 
14 N.W. 731, 60 Iowa 407. 


98. Dawson v. Waggaman, 23 App. 
D.C. 428. 


[a] Defendant may not testify as 
to transactions between decedent and 
a codefendant. Dawson v. Wagga- 
man, 238 App.DIC. 428, 


99. Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455; Larison v. Pol- 
hemus, 36 N.J.Eq. 506. 


[a] Interests divisible.—A party to 
a suit is an incompetent witness to 
testify adversely as to a transaction 
of deceased with a person other than 
the witness, in which the witness and 


30 S.E. 


mony as to any transaction with, or declaration or 
admission of, decedent,°* or as to any transaction 
with, or statement by, decedent.®® 


[§ 460] (n) Transactions or Communications be- 
tween Witness and Third Person'—aa. In General. 
Testimony as to a transaction between an interested 
witness? and a third person? in the absence of dece- 
dent and in which he did not partidipate is not ex- 
cluded under the statutes,* such as those prohibiting 


such person are interested, although 
such interests are divisible. Mat- 
thews v. Hoagland, 21 A. 1054, 48 N. 
J.Eiq. 455. 


[b] Separate actions.—A defend- 
ant is not incompetent under 2 Comp. 
St. (1910) p 2218 § 4 to testify as to 
transactions between decedent and a 
codefendant where the actions were 
in effect separate, one against each 
party, and each having its own sepa- 
rate count devoted exclusively to de- 
fendant charged therein. Shannon y. 
Cousins, 140 A. 25, 6 N.J.Misc. 73. 


1. Cross references: 


Parties against whom testimony is 
excluded see supra §§ 367-389. 


Transactions between: 


Decedent and third person in wit- 
ness’ presence see Supra § 458. 


Witness and: 


Agent of decedent see infra §§ 
462, 463. 


Decedent in presence of third per- 
son see supra § 432 


2. Parties and ieeorearen persons 
see supra §§ 291 et seq. 


3. Agent of decedent see infra §§ 
462, 468. 


4 Carter v. Edmonds, 80 Va. 58. 


[a] In Missouri () under Rev. St. 
(1919) § 5410, providing that in ac- 
tions where one of the original par- 
ties to the contract or cause of action 
is dead or insane the other party may 
not testify in his own favor, and 
where an executor or administrator is 
a party, the other party shall not tes- 
tity in his own favor, unless the con- 
tract in issue was originally made 
with a person who is living and 
competent to testify except as to acts 
or contracts since the probate of the 
will or appointment of an adminis- 
trator, a surviving party to the con- 
tract or cause of action in issue is a 
competent witness to testify as to 
transactions or communications be- 
tween him and a third person. Hyer- 
mann v. Piron, 52 S.W. 229, 151 Mo. 
107; Brown y. Foster, 20 S.W. 611, 
112) Mol 297; “St: Charles First Nat. 
Bank v. Payne, 20 S.W. 41, 111 Mo. 
2915-33 Am.S.R. 5204 Martin v. Jones, 
59 Mo. 181; Wilson v. Frankel, (App.) 
61 S.W. (2d) 363; Kreuven v. Berlin- 
er’s Hstate, (App.) 54 S.W.(2d) 494; 
Ford v. McLain, 148 S.W. 126, 164 Mo. 
App. 174; Weiermueller v. Scullin, 88 
S.W. 1008, 109 Mo.App. 198 [aff 101 Ss. 
W. 1088, 203 Mo. 466]. (2) Where, 
however, an executor or administrator 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a 


§§ 460-461] 


testimony as to transactions® or personal transac- 
tions or communications between the witness and de- 
cedent,® or as to transactions or communications with 
.a decedent or incompetent,’ or as to any transaction 
with, or statement by, decedent,® or under other or 
‘sunilar statutes.2 While according to some decisions 
‘the witness is incompetent where the statute excludes 
testimony as to matters originating during decedent’s 
lifetime,+® other decisions hold the witness compe- 


tent. 


is a party, the surviving party is in- 
competent to testify as to transac- 
tions between him and a third person 
‘prior to the probate of the will or the 
appointment of an administrator 
(Kersey v. O’Day, 73 S.W. 481, 173 Mo. 
570; Kneuven y. Berliner’s Estate, 
supra; Hildreth v. Hudloe, (App.) 282 
S.W. 747; Hoss v, Crawford, t29 S.W. 
1058, 145 Mo.App. 360. And see supra 
§ 369), (3) but may testify as to 
transactions with a third person oc- 
curring since the appointment of an 
administrator or probate of the will 
(Weiermueller v. Scullin, .101 S.W. 
1088, 203 Mo. 474; Wade v. Hardy, 
75 Mo. 394; Ireland v. Spickard, 68 
S.-W. 748, 95 Mo.App. 53. And see su- 
pra § 393): 

[b] In Vermont (1) under Gen. St. 
§ 24 c 86 p 3827, the provisions of 
which are substantially the same as 
Mo. Rev. St. (1919) § 5410 supra this 
note, a person is a competent witness 
to a contract in issue made with a 
person living and competent to tes- 
tify. Wilkins v. Brock, 70 A. 572, 81 
Vt. 332; Hollister v. Young, 42 Vt. 
403. (2) Plaintiff may testify on be- 
half of himself and coplaintiff rela- 
tive to a contract between themselves 
although the suit is against an ad- 
ministrator for legal services per- 
formed for decedent. Thrall & Smith 
v. Seward, 37 Vt. 573. 


5. Scott v. Micek, 125 N.W. 615, 86 
Neb, 421. 


6. Iowa.—Riggs v. Gish, 205 N.W. 
$33, 201 Iowa 148; Pels v. Stevens, 
173 N.W. 56, 187 Iowa 443; Curd v. 
Wisser, 95 N.W. 266, 120 Iowa 743; 
Walkley v. Clarke, 78 N.W. 70, 107 
Iowa 451. 


Kan.—Wallace v. Wallace, 165 P. 
838, 101 Kan. 32; Harris v. Morrison, 
163 P. 1062, 100 Kan. 157. 


Md.—Perkins v. Le Viness, 106 A. 
705, 1384 Md. 252; Sanborn vy. Lang, 
41 Md. 107. 


N.Y.—Hirsh v. Auer, 40 N.E. 397, 
146 N.Y. 138; Hill v. Woolsey, 21 N.E. 
127, 113 N.Y. 391; Jones v. Jones, 43 
Hun 638, 6 N.Y.St. 736 [aff 24 N.B. 
1016, 120 N.Y. 589]. 


N.C.—White v. Mitchell, 144 S.E. 
526, 196 N.C. 89; Barton v. Barton, 
135 S.H. 296, 192 N.C. 453; Lehew v. 


Hewett, 50 S.E. 459, 138 N.C. 6; John- 
son v. Townsend, 23 S.H. 271, 117 N.C. 
338; Watts v. Warren, 13 S.E. 232, 
108 N.C. 514s" Wottin Vv. Toftiny 1 S.. 
837, 96 N.C. 94; Waddell v. Swann, 91 
N.C. “105;""Peacock” Vv. Stott, 90: N.C. 
518. 


Wis.—In re Carlin’s Estate, 208 N. 
W. 988, 190 Wis. 133; Kcenig v. Katz, 


37 Wis. 153. See Timlin v. Equitable 
Life Assur. Society of the United 
States, 124 N.W. 2538, 141 Wis. 276 


(where, in an action on a life policy, 
plaintiff testified that a certain writ- 
ing was attached to the policy at the 
time he received it, the fact that the 
writing was in the handwriting of the 
soliciting agent who was dead was not 
sufficient to exclude plaintiff’s evi- 
dence concerning the delivery of the 
writing to him attached to the policy, 


, 


% 
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[§ 461] bb. In Presence of Person Since Deceased 


Unless decedent participates in the 


transaction or communication,!? testimony as to a 
transaction between an interested witness and a third 
person!® in the presence of a person since deceased 
or incompetent, but in which he did not participate, 
is not excluded under statutes prohibiting testimony 
of or concerning any conversation with, or admis- 
sion of, a decedent or incompetent,'* or as to matters 


occurring within decedent’s lifetime,!® or as to any 


as the facts did not exclude means of 
delivery other than by the agent). 


[a] Deceased third person.—(1) 
Contestant of a will is not incompe- 
tent to testify in his own behalf as 
to a conversation since the testator’s 
death had with the proponent of the 
will who has died pending the contest. 
Matter of De Baum’s Will, 4 N.Y.S. 
342, 1 Conn.Surr. 203. (2) In a trans- 
feree’s suit against the maker on a 
promissory note, the transferee may 
testify as to transactions with a de- 
ceased payee. Taylor v. Taylor, 165 
S.E. 858, 45 Ga.App. 735. 


[b] Detailing conversation be- 
tween decedent and third person.— 
A witness is competent to testify as 
to a conversation with a third person 
although a conversation between de- 
cedent and the third person is detail- 
ed. Wallace v. Wallace, 165 P. 838, 
101 Kan. 32; Harris v. Morrison, 163 
P. 1062, 100 Kan. 157. 


[c] Conversation relating to prior 
conversation between witness and in- 
competent.—In an action for land 
brought.by a wife claiming under her 
insane husband, the court properly re- 
fused to allow defendant to testify to 
a conversation with the insane hus- 
band’s son, in which he had told the 
son of a conversation had with his 
father before becoming insane, in 
which the father made certain state- 
ments concerning the property in con- 
troversy, under the express provisions 
of Revisal (1905) § 1631. Coltrain v. 
Dennis Simmons Lumber Co., 80 S.E. 
895, 165 N.C. 42. 


7. Crews v. Crews, 162 S.E. 107, 
174 Ga. 45; Causey v. White, 84 S. 
EH. 58, 143 Ga. 7; Castleberry v. Par- 
rish, 69 S.H. 817,.135 Ga. 527; May- 
nard y. Greer, 59 S.E. 798, 129 Ga. 709; 
Chamblee v. Pirkle, 29 S.E. 20, 101 Ga. 
790; Puryear v. Foster, 18 S.E. 316, 
91 Ga. 444; Payne v. Miller, 14 S.E. 
926, 89 Ga. 73; Hudson v. Hudson, 13 
S.H. 583, 87.Ga. 678, 27 Am.S.R. 270; 
Clark v. Bell, 61 Ga. 147; Sheibley v. 
Hill, 57 Ga. 232; Payne v. Elyea, 50 
Ga, 395; Taylor v. Taylor, 165 S.H. 
858, 45 Ga.App. 735. 


8. U.S.—Hinchman v. Parlin, etc., 
Co:; 74-698, 21 CC, Acr273: 


Ark.—Lasker-Morris Bank & Trust 
Co. v. Gans, 200 S.W. 1029,7132 Ark. 
402; Strayhorn v. McCall, 95 S.W. 455, 
78 Ark. 209, 8 Ann.Cas. 377. 


Md.—Russell v. Carman, 78 A. 903, 
114 Md. 25. 


N.J.—Woolverton v. Van Syckel, 31 
A. 6038, 57 N.J.Law 398. 


Tex.—Young v. Hollingsworth, (Civ. 
App.) 16 S.W.(2d) 844. 


9. See cases infra this note. 


[a] Other statutes.—(1) In gener- 
al. Spencer v. Boardman, 9 N.B. 330, 
118 Ill. 553; Foley v. Bushway, 71 II. 
386; Stonecipher v. Hall, 64 Ill. 121. 
But see Whisman v. Small, 188 Ill. 
App. 61. (2) The witness is compe- 
tent under statutes prohibiting testi- 
mony as to matters equally within de- 
cedent’s knowledge (Schmitz y. Beals, 


U3 INLW. LOS) E15 Mich. ilo eid dave 
Brown, 65 N.W. 520, 108 Mich. 105), 
(3) or as to any transaction had by 
him with, or any statement made to 
him by, decedent (Kauffman vy. Baille, 
89 P. 548, 46 Wash. 248), (4) or con- 
cerning any verbal statement of, or 
any transaction with, or any act done 
or omitted to be done by, a decedent 
or incompetent (Rex Red Ash Coal 
Co. v. Barley’s Adm’r, 6 S.W.(2d) 724, 
224 Ky. 485; Isert’s Adm’r v. Carroll, 
294 S.W. 783, 220 Ky. 54; Bennett v. 
Miller, 166 S.W. 805, 159 Ky. 105; 
Wright v. Hawes, (Ky.) 121 S.W. 611; 
Williams’ Ex’r v. Chamberlain, 94 S. 
W. 29, 123 Ky. 150) 29" Ky-E*606); 


10. Kaltschmidt v. Weber, 79 P., 
202, (145 "Cal, 1596s IWicCaushan giv. 
Hardy, 29 So. 397, 78 Miss. 598. [foll 
Weatherbee v. Roots, 16 So. 902, 72 
Miss. 355; Duncan v. Gerdine, 59 Miss. 
550]. 

[a] Course of conduct between 
husband and wife.—Under such a 
statute a married woman suing for 
services rendered to decedent cannot, 
for the purpose of showing that her 
earnings were her separate estate, 
testify to the course of conduct of 
herself and husband with respect to 
her earnings. Kaltschmidt v. Weber, 
79 RB. 272, 145 Cal. 596. 


11. Denny v. Denny, 23 N.E. 519, 
123 Ind. 240: Keeley v. City of In- 
dianapolis, 97 N.E. 568, 49 Ind.App. 
396; In re Dutton’s Hstate, 37 A. 582, 
USL Pa: 4267 all yo irubys ek le Aes 9s 
117 Pa. 320; Merchants & Manufac- 
turers Bank of Columbus, Ohio v. 
Pizor, 24 Pa.Co. 273; Karch v. Karech, 
10 Pa.Co. 669. See Elliott v. Elliott, 
111 N.B. 813, 61 Ind.App. 209 (plain- 
tiff, in an action against his son’s ad- 
ministrator to recover a charge on 
land, was a competent witness in his 
own behalf to testify concerning mat- 
ters testified to by witnesses for the 
estate as to conversations with plain- 
tiff not in the presence of deceased). 


12. Schagrin v. Schagrin, 92 A. 862, 
28") Del. <3 08k Sievers v. Sievers, 
(Minn.) 250 N.W. 574. 


Participation by witness in trans- 
action between decedent and third 
person see supra § 458. 


13. Agent of decedent see infra §§ 
462, 463. 
14. Sievers v. Sievers, (Minn.) 250 


N.W. 574; Thaden vy. Bagan, 165 N.W. 
864, 189 Minn. 46. . 


15. Denny v. Denny, 23 -N.H. 519, 
123 Ind. 240; Keely v. City of Indian- 
apolis, 97 N.E. 568, 49 Ind.App. 396. 
But see Goldberg v. Coffman, 133 N.E. 
10, 77 Ind.App: 42 (testimony by a 
defendant who was a necessary party 
to the issue concerning conversations 
with the daughter of decedent is pre- 
cluded by Burns St. Annot. [1914] § 
521, relating to evidence, of matters 
during the lifetime of deceased per- 
sons, unless conversations are admis- 
sible under § 523, on the ground that 
the daughter was the agent of dece- 
dent). But see supra § 460 text and 
note 10. 


348 [70 C.J.] 


transaction with, or statement by, decedent,?® or as 
to personal transactions or communications between 


the witness and decedent.17 


[§ 462] (0) Transactions or Communications be- 
tween Witness and Agent of Decedent or Incompe- 
A party or interested per- 
son!® is not incompetent to testify as to transac- 
tions or communications between the witness and an 
agent of a deceased principal in which the princi- 
pal did not participate, under statutes?® excluding 
testimony as to transactions?! or personal transac- 
tions or communications between the witness and a 
person since deceased,?? or as to transactions or com- 
munications with decedent,?* or as to matters equal- 


tent!’—aa. In General. 


16. Tennessee River Nav. Co. v. 
Walls, 96 So. 266, 209 Ala. 320; 
Schagrin v. Schagrin, 92 A. 862, 28 
Del. 318. : 


17. Dougherty v. Denney, 41 Iowa 
19; Burke v. Higgins, 166 N.Y.S. 199, 
178 App.Div. 816; Barton v. Barton, 
135 S.E. 296, 192 N.C. 453. 


18. Cross references: 
Agent as: 


Person against whom testimony is 
excluded see supra §§ 383, 384. 


Surviving party to contract or cause 
of action see supra §§ 359, 360. 


Removal of incomypetency by testi- 
mony of decedent’s agent see infra 
§ 477. 


Transactions between: 


Decedent and agent of witness see 
supra § 458. 


Witness and third persons in gen- 
eral see supra §§ 460, 461. 


19. Parties and interested persons 
see supra § 260 et seq. 


20. See statutory provisions. 


{a] In Missouri (1) under Rev. St. 
(1919) § 5410, providing that in ac- 
tions where one of the original par- 
‘ties to the contract or cause of action 
in issue is dead or insane the other 
party may not testify, and, where an 
executor or administrator is a party, 
the other party shall not testify in 
his own, favor unless the contract in 
issue was originally made with a per- 
son who is living and competent to 
testify except as to acts or contracts 
since the appointment of an adminis- 
trator or the probate of the will, the 
witness is competent if decedent’s 
agent is alive and competent to tes- 
tify. Miller v. Wilson, 28 S.W. 640, 
126 Mo. 48; Orr v. Rode, 13 S.W. 1066, 
101 Mo. 387; McElvain v. Garrett, 84 
Mo.App. 300; Reed v. Crissey, 63 Mo. 
App. 184; Roeder v. Shryock, 61 Mo. 
App. 485. Compare supra § 460 note 
4[a]. (2) A real estate broker suing 
an insane owner for commissions 
could testify as to his contract with 
defendant’s agent. McClure vy. Clem- 
ents, 143 S.W. 82, 161 Mo.App. 23. (3) 
The agent who made the contract for 
decedent may testify against the liv- 
ing party to the contract. Snyder v. 
Patrick, 162 S.W. 312, 175 Mo.App. 
320. 


21. Dodd v. Skelton, 89 N.W. 297, 
2 Neb. (Unoff.) 475; Montague v. 
Priester, 64 S.E. 393, 82 S.C. 492. 


22. McKean v. Massey Adm’x, 9 
Kan? 602: sPratt v2 blkins, 30° 7Nay: 
198; Burke v. Higgins, 166 N.Y.S. 199, 
178 App.Div. 816; McCarthy v. Stan- 
ley, 136 N.Y.S. 386, 151 App.Div. 358; 
Warth v. Kastriner, 100 N.Y.S. 279, 
114 App.Div. 766; Hildebrant v. Craw- 
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be competent to 


ford; 6) Tans: (502: Laff 65 9NSY-1 LOR; 
Waterhouse v. Gilman, 6 N.Y.St. 283; 
Lockhart vy. Bell, 90 N.C. 499; Voss 
v. King, 10 S.E. 402, 33 W.Va. 236. 


[a] Presence of decedent (1) does 
not render the witness incompetent 
so long as he did not participate in 
the transaction. Burke v. Higgins, 
166 N.Y.S..199, 178 App-Div. 816. (2) 
A party to an action by an adminis- 
trator cannot testify to a conversation 
had with the attorney of deceased in 
the presence of the latter in relation 
to a contract betweenShimself and de- 
ceased. McRae v. Malloy, 90 N.C. 521. 
(3) Mere entry of a credit on a bond 
due decedent’s estate is not sufficient 
to raise a presumption of fact that 
decedent was present at the time the 
eredit was entered, where it appeared 
that the intestate’s business had been 
conducted by an agent, so as to make 
the other party to the transaction in- 
competent as a witness. Lockhart v. 
Bell, 90 N.C. 499. 


23. See cases infra this note. 


[a] In Georgia (1) while a witness 
may testify as to transactions solely 
between him and decedent’s agent, 
he may not testify to a mere state- 
ment of the deceased principal, touch- 
ing a past contract, repeated to him 
by the agent. Freeman v. Bigham, 65 
Ga. 580. (2) Plaintiff is an incom- 
petent witness on a cause of action 
arising during decedent’s lifetime al- 
though plaintiff negotiated with one 
of the administrators who then was 
acting as agent of decedent while liv- 
ing. Whitaker v. Groover, Stubbs & 
Co., 54 Ga. 174. 


24. Smith v. Smith’s Estate, 51 N. 
W. 694, 91 Mich. 7; Ward v. Ward, 
37 Mache 208. : 


25. Ross v. Ross’ Adm’r, 24 S.W. 
O2d)) (28%, 232.8 Key. 5835, Crutcher’s 
Adm’r v. Stuart, 82 S.W. 421, 26 Ky. 
L. 648; Blood v. Herring, 61 S.W. 2738, 
22 Ky.L. 1725; Reherd’s Adm’r vy. 
Clem, 10 S.H. 504, 86 Va. 374. 


[a] Examination restricted to such 
portion of transaction as was had 
personally with agent.—Reherd’s 
Adm’r v. Clem, 10 S.E. 504, 86 Va. 374. 


[b] Who is agent.—A magistrate 
before whom a deed was acknowledg- 
ed, and who afterward got the gran- 
tor to reacknowledge it, to cure a cer- 
tain defect, after considerable objec- 
tion on the grantor’s part, is not the 
agent of the grantee so as to render 
the testimony of the grantor admissi- 
ble in a suit arising out of the trans- 
action to which the conveyance re- 
lated, after the death of the grantee, 
under the statute excepting from the 
rule of exclusion applying to transac- 
tions with persons deceased cases 
where the person since deceased was 
represented in the transaction by an 


ly within the knowledge of decedent.** 
may testify as to transactions with an agent of de- 
cedent where there is express statutory authority.*° 
Under statutes prohibiting testimony as to any trans- 
action with, or statement by, decedent, the witness 
may, according to some decisions, testify as to trans- 
actions with decedent’s agent ;?° but there is author- 
ity to the contrary.”? 
competent under statutes prohibiting testimony as 
to matters occurring prior to decedent’s death.’ 


[§ 463] bb. Competency of Agent To Testify.?® 
In jurisdictions where the witness may testify,®° the 
agent of decedent must, according to some decisions, 


[§§ 461-463 


A witness 


The witness has been held in- 


testify,? under statutes®? such as 


agent still living. Booth v. McJil- 


ton, 1 S.E. 137, 82 Va. 827. 


[c] In Ohio (1) under the express 
provisions of Gen. Code § 11495 par 
2, a party may testify as to transac- 
tions with decedent’s agent where the 
agent is competent to testify. Union 
Trust Co. y Johnson, 182 N.E. 137, 42 
Ohio App. 301. (2) Under Rev. St. 
5242 (Lan. 8751) the witness could not 
testify as to transactions between him 
and decedent’s agent. Wehrman v. 
Beech, 28 Ohio Cir.Ct. 128. 


26. Bowie v. Hume, 13 App.D. 
Cy 2863) Andrews iv.) Elunt, 18 psc: 
311; Guillaume v. Flannery, 108 N.W.- 


255, 21 S.D. 1; Mounger v. Daugherty, 
(Tex.Civ.App.) 138 S.W. 1070; Smith 
e Olivarri, (Tex.Civ.App.) 127 S.W. 
35. 


27. Cottrell v. Woodson, 11 Heisk. 
(Tenn.) 681. 


28. Vesey v. Benton, 13 Nev. 284; 
Sutherland v. Ross, 21 A. 354, 140 Pa. 
SHS). See, however, Nev. Rev. kL. 
(1912) § 5419. % 

29. Agent as: 


Interested person see supra § 333. 


Party see supra § 300. 
30. See supra § 462. 
31. Competency of witnesses gen- 


erally see supra § 108 et seq. 


32. See statutory provisions. 
[a] In Kentucky, under Civ. Code 
§ 606 subs 2, prohibiting testimony 


concerning any verbal statement of, 
or transaction with,,or any act done 
or omitted to be done by, decedent, 
except where (d) an agent of decedent 
with reference to such act or trans- 
action shall have testified against 
such person with reference thereto. 
(removal of incompetency by agent’s 
testimony see infra § 477), or be liv- 
ing when such person offers to testify 
with reference thereto, the witness is 
incompetent to testify for himself 
where the agent is dead or incom- 
petent. Harpending’s Ex’rs v. Daniel, 
80 Ky. 449, 4 Ky.L. 330. Agent as 
party against whom testimony is ex- 
cluded see supra § 383. 


{b] In Missouri, under the revised 
statutes of 1919 (see supra § 462 note 
20 [a]), the witness is competent if 
decedent’s agent is alive and com- 
petent to testify. Miller v. Wilson, 28 
S.W. 640, 126 Mo. 48; Orr v. Rode, 13 
S.W. 1066, 101 Mo. 387; McElvain v. 
Garrett, 84 Mo.App. 300; Reed v. Cris- 
sey, 68 Mo.App. 184; Roeder v. Shry- 
ock, 61 Mo.App. 485. 


[ec] In Ohio (1) under the express 
provisions of Gen. Code § 11495 par 
2, a witness may testify when the ac- 
tion relates to a contract made 
through an agent of the person since 
deceased, afd the agent is competent 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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those prohibiting testimony as to any transaction 
with, or statement by, decedent,** or as to transac- 
tions or communications with decedent.** 
jurisdictions, however, under statutes prohibiting 
testimony as to personal transactions between the 
witness and decedent, the witness may testify not- 
withstanding the death of decedent’s agent.*® 


[§ 464] (p) Matters Not in Issue. 
terested witness*® is not incompetent as to matters 
between the witness and decedent which are not in 
issue, but only collaterally involved** under the stat- 
utes, such as those prohibiting testimony where one 
of the original parties to the contract or cause of 
action in issue®’ is dead,®® or prohibiting testimony 
against the other party as to any transaction with, or 
statement by, decedent,*® or as to any personal trans- 
action between the witness and decedent,*! or pro- 


to testify (Union Trust Co. v. John- 
son, 182 N.E. 137, 42 Ohio App. 301), 
(2) but is incompetent where both the 
principal and agent are dead (Floro 
v. Wadsworth, 182 N.E. 594, 43 Ohio 
App. 1). (38) If the agent is incom- 
petent to testify because he is a par- 
ty (see Supra §§ 292-298), the witness 
is incompetent. Roberts v. Remy, 46 
N.E. 1066, 56 Ohio St. 249. 


33. See Bowie v. Hume, 13 App.D. 
C. 286 (where it was said that, if the 
agent is a competent witness to sup- 
port his version of what occurred, 
no good reason exists for excluding 
the witness). 


34 See Freeman v. Bigham, 65 Ga. 
580 (a witness is competent as to 
transactions with decedent’s agent 
where the agent is alive and able to 
confront the witness). 


35. McCarthy v. Stanley, 136 N.Y. 
S. 386, 151 App.Div. 358; Warth v. 
Kastriner, 100 N.Y.S. 279, 114 App. 


Div. 766; Voss v. King, 10 S.H. 402, 33 
W.Va. 236. 


36. Parties and interested persons 
see supra §§ 291 et seq. 


37. Ouzts v. Seabrook, 47 Ga. 359. 
See Tourtellotte v. Brown, 71 P. 638, 
18 Colo.App. 335 (where there was 
nothing in a conversation affecting 
the issue on trial, the admission of 
the evidence, if erroneous, was harm- 
less under Mills St. Annot. § 4816). 


38. What is contract or cause of 
acticn in issue see supra § 350. 


39. Granger v. Bassett, 98 Mass. 
462; Snider v. McAtee, 178 S.W. 484 
[aff 147 S.W. 136, 165 Mo.App. 260]; 
Griffin v. Nicholas, 123 S.W. 10638, 224 
Mo. 288; Stewart v. Glenn, 58 Mo. 481; 
Denvir v. Park, 152 S.W. 604, 169 Mo. 
App. 335; Farmer v. Williams, 102 A. 
932, 92 Vt. 132; Farrington v. Jenni- 
gon, 32 .A. 641, 67 Vti 569; Manley’s 
Exr v. Staples, 26 A, 630, 65 Vt. 370 
[foll In re Mason’s Will, 72 A. 329, 82 
Vt. 160]; Banister v. Ovitt, 24 A. 1117, 
64 Vt. 580; Downs v. Belden, 46 Vt. 
674; Morse v. Low, 44 Vt. 561; Cole 
v. Shurtleff, 41 Vt. 311; Manufactur- 
ers’ Bank of Troy v. Scofield, 39 Vt. 
590. 

[a] hus one who has made a con- 
tract with decedent to support him 
for life in consideration of property 
conveyed to him is a competent wit- 
ness on the contest of a will reciting 
that it confirms and approves the con- 
tract, and bequeathing to the wit- 
ness certain property, as the es- 
tablishment of the will, if it can affect 
the contract, can do so only inci- 
dentally and collaterally. Manley’s 
Ex’r v. Staples, 26 A. 630, 65 Vt. 370. 


— 
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In some 


A party or in- 


anibase 


40. U.S.—Riley v. Lukens Dredg- 
ing & Contracting Corporation, 4 F. 
Suppl. 144. 


Ark.—St. Louis & S. F. R. Co. v. 
Conarty, 155 S.W. 93, 106 Ark. 421 
{rev on other grounds 35 S.Ct. 785, 238 
U.S. 248, 59 L.Hd. 1290]. 


Ky.—Cooper v. Jackson, 
254, 22 Ky.L. 295. 


Tex.—Clemens v. Perry, (Civ.App.) 
29 S.W.(2d) 529 [rev on other grounds 
(Commn.App.) 51 S.W.(2d) 267]; Jen- 
nings v. Borton, 98 S.W. 445, 44 Tex. 
Civ.App. 280. 


Wash.—Hart v. Bogle, 152 P. 1010, 
88 Wash. 125. 


41. In re Baumhover’s Estate, 130 
N.W. 817, 151 Iowa 146. 


42. See Peters v. Schultz, 119 N.W. 
385, 107 Minn. 29 (where a statement 
of decedent was only indirectly rele- 
vant to the issue). 


43. See case infra this note. 


[a] In New Jersey (1) the act of 
1851 (Nixon Dig. p 928 § 27), provid- 
ing that complainant or petitioner in 
any action or proceeding of an equita- 
ble nature, in any court, shall be a 
competent witness to disprove so 
much of defendant’s answer as may 
be responsive to the allegations con- 
tained in the bill of complaint or peti- 
tion, is not repealed by the act of 1859 
(Nixon Dig. p 928 § 34), providing 
that no party shall be sworn in any 
case when the opposite party is pro- 
hibited by any legal @isability from 
being sworn as a witness, or either of 
the parties in a cause sue or are sued 
in a representative capacity. Lanning 
v. Lanning’s Adm’r, 17 N.J.Eq. 228. 
(2) A wife seeking reimbursement 
from her husband’s estate for having 
paid the mortgage on their joint prop- 
erty could testify with respect to a 
mortgage loan and want of considera- 
tion to her, where defendant executor 
alleged that the wife received a con- 
sideration. Hesselbrock v. First Nat. 
Bank & Trust Co. of Montclair, 150 A. 
783, 106 N.J.Eq. 339. 


44. Who are interested witnesses 
generally see supra §§ 318-3388. 


45. Ala.—Hidson v. McDaniel, 114 
So. 204, 216 Ala. 610. 


Ga.—Bird v. Moon, 
28 Ga.App. 414. 


Ill.— Duffy v. Duffy, 90 N.E. 697, 243 
Ill. 476; Stewart v. Kirk, 69 Ill. 509. 


Kan.—Bungard v. White, 295 P. 684, 
132 Kan. 349. 


Ky.—Lawhorn v. Hicks, 56 S.W.(2d) 
996, 247 Ky. 205; Madden v. Black 


*By FELIX C. GRABER (§§ 466-496), 


57 S.W. 


111 S.E. 445, 
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hibiting testimony of or concerning any conversation 
with, or admission of, a decedent relative to any 
matter at issue.*? 


[§ 465] (q) Disproving So Much of Answer as Is 
Responsive to Complaint. 
complainant or petitioner in any action or proceed- 
ing of an equitable nature is a competent witness to 
disprove so much of defendant’s answer as may be 
responsive to the allegations contained in the com- 
plaint or petition, even after the death of defend- 


In some jurisdictions 


[§ 466] f. Nature and Effect of Testimony*—(1) 
As Affecting Interest of Witness. 
an interested witness** is incompetent to testify in 
his own behalf or interest as to transactions with a 
deceased or incompetent person,*® but so far as his 


As a general rule 


Mountain Corporation, 36 S.W.(2d) 
848, 238 Ky. 53; Continental Jewelry 
Co. v. Blair, 36 S:W.(2d) 636, 237 Ky. 
805; Cooper v. Cooper, 279 S.W. 615, 
212 Ky. 454; Leslie County v. Mag- 
gard, 279 S.W. 335, 212 Ky. 354; San- 
ders v. Consolidation Coal Co., 223 S. 
W. 836, 188 Ky. 660; Gernhert v. 
Straeffer’s Ex’r, 189 S.W. 1141, 172 
Ky. 823; Dunbar v. Meadows, 176 S. 
W. 1165, 165 Ky. 275; Stacy v. Alex- 
ander, 136 S.W. 150) 143 "keys ob 2ie 
Stamper v. Cornett, 121 S.W..623. 


Miss.—Buckingham y. Walker, 48 
Miss. 609. 


Mo.—Baker v. Lyell, 242 S.W. 703, 
210 Mo.App. 230. 


N. Y.—Wilcox v. Corwin, 23 N.E. 165, 
117 N.Y. 500; In re Glasgow’s Estate, 
205 N.Y.S. 559, 209 App.Div. 884 [mod 
201 N.Y.S. 541,-121 Mise. 613]; Har- 
rington vy. Schiller, 179 N.Y.S. 925, 190 
App.Div. 892; Wilkins v. Baker, 24 
Hun 32; Whitehead v. Smith, 14 Hun 
531 [aff 81 N.Y. 151]. 


Fy ane dk i Ex’r v. Cook, 101 Pa. 


Va.—Tunstall’s Adm’r yv. Withers, 
11 S.E. 565, 86 Va. 892. 


Wash.—Samuel & Jessie Kenney 
Presb. Home v. Kenny, 88 P. 108, 45 
Wash. 106. 


W.Va.—Carter v. Gill, 35 S.B. 828, 
47 W.Va. 504; Lafferty v Lafferty, 26 
S.E. 262, 42 W.Va. 783. 


Wis.—In re Southard’s Estate, 242 
N.W. 584, 208 Wis. 150. 


{a] “Test as to the incompetency 
of a witness who is called to testify 
in respect to transactions or communi- 
cations had personally by him with 
a deceased person under the provi- 
sions of R. S. 60-2804, is that such 
testimony is ‘in his own behalf,’ and 
where the testimony offered is not 
in behalf of the witness, but against 
his own interest, he is not necessarily 
an incompetent witness under the 
provisions of that statute.’ Bungard 
v. White, 295 P. 684, 182 Kan. 349, 


[b] Matters affecting quantum of 
ostate.—Next of kin interested in an 
estate may not testify to matters af- 
fecting the quantum of the estate, 
BHidson v. McDaniel, 114 So. 204, 21¢ 
Ala. 610. 


[ec] Testimony tending to ex. 
cnerate or relieve witness of liabfity 
(1) is not admissible. Buckingham vy, 
Walker, 48 Miss. 609; Aleorn’s Ex’r 
v. Cook, 101 Pa. 209. (2) So, in an ac- 
tion on a joint note against the sur- 
viving maker and the executors of de- 
ceased maker, the surviving maker, 


350 [70 C.J.] 


testimony affects his own interest the rule extends no 
further,*® and the witness is free to testify as to 
matters which do not affect his interests,#7 or, unless 
the governing statute makes all interested witnesses 
incompetent,*® which it is against his interest to dis- 
The rule is not violated by testimony en- 
deavoring to prove something that the law does not 


close.*® 


having an interest in rendering his co- 
defendant as well as himself liable, is 
incompetent to testify as to transac- 
tions that occurred between himself 
and such deceased maker, tending to 
show the latter’s liability. Wilcox v. 
Corwin, 23 N.E. 165, 117 N.Y. 500. 


[d] Affidavit of a party concerning 
a real estate transaction, filed in the 
county auditor’s office, is not admissi- 
ble in evidence in a suit to quiet title 
against a devisee of decedent, where 
such affidavit is self-serving in its na- 
ture. Samuel & Jessie Kenney Presb. 
Home v. Kenny, 88 P. 108, 45 Wash. 
106. 


{e] Testimony not in behalf of 
witness.—In a proceeding to probate 
a will, the testimony of the widow, 
showing decedent was not a resident 
of New York state, to show residence 
in New Jersey or California, under the 
laws of which the widow could not 
be deprived by her husband of certain 
property rights, has been held not 
incompetent, under Civ. Pract. Act § 
347, on the ground that the widow was 
testifying in her own behalf, in the 
absence of a showing that the evi- 
dence was inadmissible under the laws 
of New Jersey or California, in view 
of Civ. Pract. Act § 391, requiring 
proof of foreign statute. In re Low- 
rie’s Will, 235 N.Y.S. 741, 184 Misc. 
192. 


46. Allen v. Davis, 65 Ga. 179; 
Duffy v. Duffy, 90 N.E. 697, 243 Ill. 
476; Campbell v. Campbell, 22 N.E. 
620, 130 Ill. 466, 6 L.R.A. 167; Remann 
v. Buckmaster, 85 Ill. 403; Conklin v. 
Snider, 9 N.E. 880, 104 N.Y. 641, 1 Silv. 
A. 275; Nearpass v. Gilman, 10 N.E. 
894, 104 N.Y. 506; Carpenter v. Soule, 
88 N.Y. 251, 42 Am.R. 248; Matter of 
Knibbs, 96 N.Y.S. 40, 108 App.Div. 134; 
Farrar vy. Farmers’ lL. & T. Co., 83 N.Y. 
S. 218, 85 App.Div. 478; Bouton v. 
Welch, 69 N.Y.S. 407, 59 App.Div. 288 
[aff 63 N.E. 539, 170 N.Y. 5541; Meis- 
lahn v. Meislahn, 67 N.Y.S. 480, 56 
App.Div. 566; Baxter v. Baxter, 43 N. 
Y.S. 94, 13 App.Div. 65; Swan v. Mor- 
gan, 34 N.Y.S. 829, 88 Hun 378; Cun- 
ningham v. Whitford, 26 N.Y.S. 575, 74 
Hun 273; Allis v. Stafford, 14 Hun 
(N.Y.) 418; Mertens v. Wakefield, 71 
N.Y.S. 1062, 35 Misc. 501; Kelsey v. 
Cooley, 11 N.Y.S. 745; Matter of 
Stewart, 5 N.Y.S. 32, 1 Conn.Surr, 

_ 412; Beall v. Shaull, 18 W.Va. 258; 
McMechen v. McMechen, 17 W.Va. 683, 
41 Am.R. 682. 


47. U.S.—O’Neil v. Stratton, 64 F. 
(2d) 911. 


Ala.—Eidson v. McDaniel, 114 So. 
204, 216 Ala. 610. 
Kan.—Koger v. eee One: Some. 


1029, 72 Kan. 691. 


Ky.—tTerrell v. Flack’s Adm’r, 33 S. 
W.(2d) 23, 236 Ky. 325; Baker’s Adm’x 
v. Combs, 284 S.W. 101, 215 Ky. 5. 


Mo.—Quackenboss v. Harbaugh, 249 
S.W. 940, 298 Mo. 240; Darks v. Scud- 
der-Gale Grocer Co., 130 S.W. 430, 146 
Mo.App. 246; Thompson & Thompson 
v. Brown, 97 S.W. 242, 121 Mo.App. 524 
{foll Atkinson v. Hardy, 107 S.W. 466, 
128 Mo.App. 349]. 


N.Y.—Harrington vy. Schiller, 132 N. 
EB. 923, 231 N.Y. 646 [den motion 132 


WITNESSES 


corned i 


N.E. 89, 231 N.Y. 278]: ‘Gu nbntee Vv. 
Soule, 88 N.Y. 251, 42 Am.R. 248 [aff 
25 Hun 189]; In re Wentworth, 181 N. 
Y.S. 442, 190 App.Div. 829 [aff 181 
N.Y.S, 435,°129 N.E.* 646; (230 .N. 
Y. 176]; Kelsey v. Cooley, 11 N.Y.S. 
745. See Conklin v. Snider, 9 N.E. 880, 
104 N.Y. 641 mem, 1 Silv.A. 275 (tes- 
timony of party not offered or given 
in his own behalf is admissible). 


N.C.—Harris v. Harris, 100 S.E. 125, 
LTS OMe 


[a] Want of benefit.—‘‘In order to 
escape the disqualifications imposed 
by said section [Code Civ. Proc. § 829] 
in such a matter as this, it is not 
necessary that the proposed witness 
should be injured by the testimony 
which she offers. It is only neces- 
sary that she should not be benefited 
thereby.” Harrington v. Schiller, 132 
N.E. 923, 924, 231 N.Y. 646 [den motion 
132.N.E. 89, 231 N.Y. 278]. 


{[b] Matters.affecting distribution 
of estate.—‘‘Next of kin interested in 
an estate may testify to matters af- 
fecting the disposition or distribution 

of the estate.’’ Hidson v. Mc- 
Daniel, 114 So. 204, 206, 216 Ala. 610. 


48. Donnell v. Braden, 30 N.W. 777, 
70 Iowa 551; Ivers v. Ivers, 17 N.W. 
149, 61 lowa 721. And see statutory 
provisions. 


49. Ala.—Sibert v. Hughes, 56 So. 
1012, 174 Ala. 426. 


Cal.—Harp v. Harp, 
Caled: 


Ga.—Chance vy. Chance, 135 S.E. 923, 
163 Ga. 267; Reed v. Baldwin, 29 S.E. 
140, 102 Ga. 80; Harrison v. Perry, 
13 S.E. 88, 86 Ga. 813; Lassiter v. 
Simpson, 3 S.E. 243, 78 Ga. 61; Patter- 
son v. Bank of Lenox, 70 S.E. 77, 
Ga.App. 492. 


Ill.—Kimber vy. Kimber, 148 N.E. 
293, 317 Ill. 561; Alford v. Bennett, 117 
N.E. 89, 279 Ill. 375; Shipley v. Ship- 
ley, 113 N.E. 906, 274 Ill. 506; Baker 
v. Baker, 87 N.E. 868, 239 Ill. 82; Don- 
nan v. Donnan, 86 N.E. 279, 236 Ill. 
341; White v. Willard, 83 N.E. 954, 232 
Ill. 464; Neish v. Gannon, 64 N.E. 
1000, 198 Ill. 219 [aff 98 Ill. App. 248]; 
McKay v. Riley, 26 N.E. 525, 135 I11. 


69 P. 28, 136 


586; Campbell v. Campbell, 22 N.E. 
620, 130 Ill. 466; Keithley v. Stafford, 
18 N.E. 740, 126 Ill. 507; Rayborn v. 


Grand Lodge of State of Illinois of In- 
dependent Order of Odd Fellows, 234 
Ill.App. 188; Poiset v. Townsend, 166 
Ill. App. 384; Thompson v. Wilson, 56 
Tll.App. 159; Thayer v. El Plomo Min. 
Co., 40 Ill.App. 344. See Eagleton v. 
Barnett, 210 Ill.App. 452. See also In 
re Rudowsky’s Hstate, 181 Ill.App. 318 
(testimony against interest of witness 
is proper when it does not include 
conversations with deceased in his 
lifetime). 


Ind.—Reed vy. Farmers’ 
Frankfort, 119 N.E. 261, 67 Ind.App. 
425; Leach v. Dickerson, 42 N.E. 1031, 
14 Ind.App. 375. 


Kan.—Bungard v. White, 295 P. 684, 
1327 Kans 134.9% 


Ky.—Jefferson Woodworking Co. v. 
Mercke, 1 S.W.(2d) 532, 222 Ky. 476; 
Milliken’s Ex’x v. Enterprise Machine 
& Garage Co., 266 S.W. 878, 206 Ky. 


Bank of 


require the witness to prove.>® 
adverse to a witness have raised a general objection 
to his competency, thereby procuring from the court 
an order excluding his testimony, such parties can- 
not turn about and insist that so much of the witness’ 
evidence as is favorable to their case shall be re- 


[§ 466 " 


Where the parties 


78; Winston’s Adm’r y. Spinks, 173 
S.W. 753, 163 Ky. 251; Boreing v. Wil- 
pon. Ave S.W. 914, 128 Ky. 570, 33 Ky. 


Minn.—Nelson v. Olson, 121 N.W. 


609, 108 Mimn. 109 


Miss.—Birchett v. Hundermark, 110 
So. 237, 145 Miss. 683. 


Mo.—Dougherty v. Strong, 281 S.W. 
445, 313 Mo. 27; Jackson v. Smith, 
123 S.W. 1026, 139 MotApp. 691; State 
v. Miller, 44 Mo. App.118. 


IN. Xo=—lnerne Potter’s Will, 55 N.E. 
387, 161 N.Y. 84; Canandarqua Acad- 
emy v. McKechnie, 90 N.Y. 618; Car- 
penter v. Soule, 88 N.Y. 251, 42 ‘Am.R. 
248 [aff 25 Hun 189]; In re Went- 
worth, 181 N.Y.S. 442, 190 App.Div. 
S29 [aff 181 N.Y.S. 435, and aff 129 N. 
E. 646, 230 N.Y. 176]; Goldschmidt v. 
Mutual L. Ins. Co., 119 N.Y.S. 233, 134 
App.Div. 475; Matter of Hedges’ Will, 
67 N.Y.S. 1028, 57 App.Div. 48; Saver- 
cool v. Wilsey, 39 N.Y.S. 413, 5 App. 
Div. 562; Converse v. Cook, 31 Hun 
417, 25 Hun 49; Brown v. Brown, 29 
Hun 498; In re Klein’s Will, 193 N.Y. 
S. 755, 118 Misc. 423; Golland v. Gol- 
land, 147 N.Y.S. 263, 84 Misc. 299; 
Hixson v. Rodbourn, 72 N.Y.S. 42, 36 
Misc. 19 [rev on other grounds 73 N.Y. 
S. 779, 67 App.Div. 424]. But see Le 
Clare v. Stewart, 8 Hun 127 (holding 
that, under the provision of the old 
code, the witness is disqualified, al- 
though testifying against his own in- 
terest). 


N.C.—Price v. Edwards, 101 S.E. 33, 
173) IN.C2-493's “Sorrell-y, McGhee, 100 
S.E. 434, 178 N.C. 279; Harris v. Har- 
ris; 100 Ssk.-125, 178 N.C. 7; Seals 
We Seals, 81 S.E. 613, 165 N.C. 409, Ann. 
Cas.1915D 134; In re Fowler’s Will, 
74 S.B. 117, 159 N.C. 203; In re Worth’s 
Will, 39 S.B. 956, 129 N.C. 223; Owens 
v. Phelps, 92 N.C. 231. 


Pa.—Bruner’s Adm’r vy. -Wallace’s 
Ex’r, 14 Phila. 178. 


S.C.—Devereux v. McCrady, 24 S.B. 
77, 46 S.C. 183; Shell v. Boyd, 11 S.B. 
205, 32 S.C. 359; Robinson v. Robin- 
son, 20 S.C. 567 [foll Westbury v. Sim- 
mons, 35 §.H. 764, 57 S.C. 467]. 


Va.—Burkholder v. lLudlam, 
Gratt. (71 Va.) 255, 32 Am.R. 668. 


Wash.—Margett v. Wilson, 147 P. 
628, 85 Wash. 98. 


W.Va.—Crothers’ Adm’rs v. Croth- 
ers, 20 S.H. 927, 40 W.Va. 169. 


Wis.—Crowe v. Colbeth, 24 
478, 63 Wis. 643. 


[a]. Preponderance of interest in 
opposition to witness’ testimony 
makes him competent. Thayer y. El 
Plomo Min. Co., 40 Ill.App. 344. 


[b] Interest of wife.—The execu- 
tor of a will, whose wife was one of 
the devisees thereunder, is competent 
to testify in behalf of parties whose 
interests were adverse to his wife’s 
interest. Alford v. Bennett, 117 N.E. 
S927 Oe Cy 35: 


50. Dyer v. Minturn, 189 P, 1046, 
47 Cal.App. 1. 


51. Hawley v. Hawley, 58 N.E. 332, 
187 WIL sb8- 


30 


N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


eae ‘a a 


§§ 467-468] 


[§ 467] (2) As Affecting Interest of Other Claim- 
A witness who has a claim against 
a deceased or an incompetent person or his estate is 
competent to testify as to transactions with the de- 
ceased or incompetent in behalf of others in whose 


ants Generally.®? 


elaims he has no interest.®? 


[§ 468] (3) As Affecting Interest of Coparty. A 
party cannot testify in favor of his coparty as to 
transactions with a deceased or an incompetent per- 
son where the interests of the coparties are joint or 


52. Competency of witness to tes- 
tify to transactions with deceased 
where his testimony affects: 


His own interest see supra § 466. 
Interest of coparty see infra § 468. 


Right of witness to testify where 
his testimony does not affect his own 
interest generally see supra § 466. 


53. Ala.—Street v. Street, 21 So. 
138, 113 Ala. 333. 


Ind.—Rautenkranz v. Plummer, 130 
N.E. 435, 75 Ind.App. 269. 


Iowa.—Hogan y. Sullivan, 87 N.W. 


447, 114 Iowa 456. 


Ky.—Benge’s Adm’r v. Fouts, 192 S. 
W. 703, 174 Ky. 654; Story v. Story, 61 
S.W. 279, 22 Ky.L. 1731, 62 S.W. 865, 22 
Ky.L. 1869. 


Mo.—Allen Estate Ass’n vy. Fred 
Boeke & Son, 254 S.W. 858, 300 Mo. 
575. 


[a] Rule applied.—(1) Two per- 
sons who brought separate actions 
against an administrator, each relying 
on the testimony of the other, were 
not incompetent to testify each in the 
other’s action. Benge’s Adm’r v. 
Fouts, 192 S.W. 703, 174 Ky. 654. (2) 
On a reference to ascertain claims 
against a decedent’s estate, one claim- 
ant, although a party to the record, 
is a competent witness in favor of an- 
other claimant. Street v. Street, 21 
sB0- ohess> 1138yAday. 333. (3), 1S0,.in 2 
mechanic’s lien suit a lien claimant, 
although an interested party as to his 
own claim, is not an interested party 
as to the claims of other lien claim- 
ants, and as to such claims his testi- 
mony was competent, even though the 
claims were consolidated in one suit 
(Allen Estate Ass’n v. Fred Boeke & 
Son, 254 S.W. 858, 300 Mo. 575), (4) 
and, where a law firm and several oth- 
er attorneys filed separate claims 
against an estate for services ren- 
dered decedent in his lifetime, and the 
elaims were consolidated for the pur- 
pose of trial, a member of the law firm 
could testify as to the value of the 
services of the attorneys employed to 
coéperate with such firm, and the at- 
torneys employed to codperate with 
the law firm could testify as to the 
value of services of the firm (Rauten- 
kranz v. Plummer, 130 N.E. 435, 75 
Ind.App. 269). (5) Where an ad- 
ministrator brought suit against de- 
fendant for a fund in his hands as be- 
longing to decedent’s estate, and cer- 
tain persons intervened claiming 
parts of the fund, and defendant 
raised no issue with interveners and 
claimed only a small portion of the 
fund in his own right, but plaintiff 
took issue with the interveners, de- 
fendant was a competent witness on 
behalf of the interveners. Hogan v. 
Sullivan, 87 N.W. 447, 114 Iowa 456. 
(6) As the claim of each of several 
persons under a contract to provide 
for them by will is separate and dis- 
tinct, each may testify for the oth- 
ers as to the transaction with the ob- 
ligor since deceased, although all are 
asserting their claims in an action to 
settle the estate of the obligor. Story 
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so connected that all must succeed or fail togeth- 
er;>+ but, unless the controlling statute excludes the 
testimony of all parties to the action,®® one coparty 
may testify for another where their interests are 
several and not joint,°® and are so distinct that the 


testimony of the witness in behalf of his coparty does 


v. Story, 61 S.W. 279, 22 Ky.L. 1731, 62 
S.W. 865, 22 Ky.L. 1869. 


54 <Ala.—Sublett v. Hodges, 7 So. 
296, 88 Ala. 491. 


Ill.— Sullivan v. Corn Products Re- 
fining Co., 91 N.E. 648, 245 Ill. 1 [aff 
147 TILApp: 22743 Richardson v. 
Hadsall, 106 Ill. 476. 


Iowa.—Wagner v. Wagner, 224 N. 
W. 583, 208 Iowa 1004; Sisters of 
Visitation v. Glass, 45 Iowa 154. 


Ky.—Brewer’s Ex’r v. Smith, 45 S. 
W.(2d) 1036, 242 Ky. 175; Miller v. 
Walsh’s Adm’x, 43 S.W.(2d) 42, 240 
Ky. 822; Brown’s Adm’r v. Wilson, 
1 S.W.(2d) 767, 222 Ky. 454; Leslie 
County v. Maggard, 279 S.W. 335, 212 
Ky. 354; Goff v. Goff’s Ex’rs, 195 S.W. 
438, 176 Ky. 243 [den reh 193 S.W. 
1009, 175 Ky. 75]; Gernhert v. Straef- 
fer’s Eix’r, 189 S.W. 1141, 1148, 172 Ky. 
823 [quot Cyc]; Dunbar v. Meadows, 
176 S.W. 1167, 1169, 165 Ky. 275 [quot 
Cyc]; Barnett’s Adm’r v. Adams, 82 
S.W. 406, 26 Ky.L. 622; Watts v. 
Whittington, 1 Ky.Op. 6. 


Mo.—Hisaw v. Sigler, 68 Mo. 449. 


N.Y.—Squire v. Greene, 56 N.Y.S. 
551, 38 App.Div. 431. 


Tex.—James v. James, 16 S.W. 
1087, 81 Tex. 373; Ellis v. Stewart, 
(Civ.App.) 24 S.W. 585. 


[a] Thus one who is a necessary 
party to an executor’s bill to foreclose 
is incompetent to testify to payments 
made by the mortgagor, his codefend- 
ant, to the testator. Richardson v. 
Hadsall, 106 Ill. 476. 


[b] Intervener claiming same 
rights as plaintiff is incompetent to 
testify in plaintiff’s behalf. Wagner 
on ee 224 N.W. 588, 208 Iowa 


55. See statutory provisions; and 
Williams v. Barrett, 3 N.W. 690, 52 


Iowa 637; Pettingill v. Porter, 3 Al- 
len (Mass.) 349; Alexander v. Dutch- 
er, 70 N.Y. 385, [aff 7 Hun 439] (all 


construing and applying such stat- 
utes). 


56. Garren v. Shook, 137 N.E. 489, 
306 Ill. 154; Gunn vy. Thruston, 32 S. 
W. 654, 130 Mo. 339. 


[a] In New York (1) the rule of 
the text has been upheld under Code 
Civ. Proc. § 829 (Hungerford v. Snow, 
114°N.Y.S. 127, 129 App.Div. 816, 1 N. 
Y.Civ. Proc.N.S. 115 [rearg den 118 N. 
Y.S. 1114, 1382 App.Div. 949]; Jones 
Vv. Thomas, TO NVY.S, 111; %6" App. Div. 
5963, Bly wv. Clute, 19 Hun 35. See In 
re Davis’ Hstate, 220 N.Y.S. 204, 128 
Mise. 622 [one having claim arising 
out of transaction with decedent is 
not disqualified as witness respecting 
another’s similar claim]), (2) but in 
some early cases the testimony in 
behalf of a coparty was held inadmis- 
sible under the statutes then con- 
trolling (Alexander v. Dutcher, 70 
Nive o> mhatievenrunty 439 }s) call. sv. 
Bond, 74 N.Y.S. 5, 68 App.Div. 293; 
Hadsall v. Scott, 26 Hun 617). 


57. Ga.—tLyon v. Pignatel, 91 S.E 
58, 146 Ga. 272, 2 A.L.R. 1475. 


not inure to his own benefit.5? 
may testify on behalf of a ecoparty to whom his in- 
terest is adverse.°§ 


Testimony against coparties. 


A fortiori a party 


A party may testify 


Ill.—Garren v. Shook, 137 N.E. 489, 
306 Ill. 154; White v. Ross, 35 N.E. 
541, 147 Ill. 427; Stewart v. Kirk, 69 
Ill. 509; Thompson v. Wilson, 56 Ill. 
App. 159. 


Ky.—Madden v. Black Mountain 
Corporation, 36 S.W.(2d) 848, 238 Ky. 
53; Farris’ Ex’rs v. Blue, 10 S.W.(2d) 
840, 226 Ky. 225; Harlan Fuel Co. v. 
Swanson, 295 S.W. 406, 220 Ky. 449; 
Fordson Coal Co. v. Burke, 294 S.W. 
497, 219 Ky. 770; Baker's Adm’ W. 
Combs, 284 S.W. 101, 215 Ky. 5; Goff v. 
Goff’s Hx’rs, 195 S.W. 438, 176 Ky. 243 
[den reh 193 S.W. 1009, 175 Ky. 75]; 
Grigsby v. Smith, 192 S.W. 856, 174 
Ky. 819; Benge’s Adm’r v. Fonts, 174 
S.W. 510, 163 ‘Ky. 796; Bromley’s 
Adm’r v. Washington Life Ins. Co., 
92 S.W. 17, 122 Ky. 402, 28 Ky.L. 1300, 
121 Am.S.R. 467, 5 L.R.A.N.S. 747, 12 
Ann.Cas. 685; Schonbachler’s Adm’r 
v. Mischell, 89 S.W. 525, 121 Ky. 498, 
28 Ky.L.. 460; Story v.. Story, 61 S.W. 
BO aston aye LS, 262) SOV GOO emmcia: 
Ky.L. 1869; Beach v. Cummins’ Ex’x, 
18 S.W.4360). 138. Ky. 8823" Boicesn. 
Mitchell, 1 Ky.Op. 170. 


La.—Boisse v. Dickson, 31 La.Ann. 
741, 753 [foll Starns v. Hadnot, 12 So. 
561, 45 La.Ann. 318]. 


Miss.—Ellis v. Berry, 110 So. 211, 
145 Miss. 652. 


[a] Tflustrations.—(1) A principal, 
who has admitted his liability on a 
note made to decedent in his lifetime, 
is competent to testify to an exten- 
sion of time to himself which might 
result in releasing a surety, his co- 
defendant. Sutton v. Walters, 24 S. 
HE. 357, 118 N.C. 495. (2) So defend- 
ant, suffering judgment on a note by 
default, could testify for codefendants 
that he told the deceased payee when 
arranging the loan that codefendants 
were sureties (Farris’ Ex’rs v. Blue, 
10 S.W.(2d) 840, 226 Ky. 225) (8) or 
as to an accord and satisfaction of 
the note entered into with deceased 
(Lyon v. Pignatel, 91 S.E. 53, 146 Ga. 


272, 2 A.LR..1476). .-(4) So. it was 
held, “but not without some doubt,’ 
that, in a suit by two plaintiffs. 


against the executor of a decedent to 
establish a trust in their favor, plain- 
tiffs may testify for each other, the 
court saying: “We think the claims 
are so far distinct that the circum- 
stances attending . the testimony 
should bear upon its credibility, rath- 
er than bar its admission.” Beach v. 
Cummins’ Ex’x, 18 S.W. 360, 361, 13 
Ky.L. 881. (5) In compensation pro- 
ceedings, interest of the employee’s 
mother affected her credibility, but 
not her competency as a witness in 
behalf of her infant children. Mad- 
den v. Black Mountain Corporation, 
36 S.W.(2d) 848, 238 Ky. 53. (6) The 
husband of one of the heirs of a suc- 
cession can testify for or against co- 
heirs or their creditors, touching the 
interest of the coheirs in the succes- 
sion. Boisse v. Dickson, 31 La.Ann. 
741, 753 [foll Starns v. Hadnot, 12 So. 
561, 45 La.Ann. 318]. 


58. Ga.—Patterson v. Bank 
Lenox, 70 S.H. 77, 8 Ga.App. 492. 


Ill.—Enders vy. Muno, 109 N.E. 1041, 


of 
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as to matters which it is against his interest and the 
interests of his coparties to disclose, according to one 
view;°® but it has been held that, while he may be 
competent to testify as to transactions against his 
own interest, he cannot be examined against the in- 
terests of his coparties in respect of such matters, at 
least where the interest of the witness is identical 
with that of the adverse party on the record.®° 


[§ 469] (4) As Affecting Interest of Adversary.®+ 
Exeept where the controlling statute renders all such 
witnesses incompetent,®? an interested witness is 
competent to testify as to transactions with decedent, 


269 Ill. 422; Jones v. Jones, 72 N.E. 
GI>,.o8e Lil. 22s. 


Ind.—Owings v. Jones, 51 N.E. 82, 
151 Ind. 30; Nye v. Lowry, 82 Ind. 316. 


Tenn.—-Trabue & Co. v. Turner, 10 
Heisk. 447. 


W.Va.—Bailey v. Bee, 
73 W.Va. 286. 


{a] hus, in an action against a 
husband individually and as adminis- 
trator of his wife’s estate and their 
children to foreclose a mortgage, ac- 
companied by bond, of, the wife’s sepa- 
rate estate, both of which instruments 
were signed by the husband for him- 
self and wife, where the husband 
made no defense in either capacity, 
he was competent to testify for de- 
fendant children that he signed the 
instruments without authority or 
knowledge of his wife, as his interest 
as a codbligor on the bond was ad- 
verse to that of the parties calling 
him, and would have been promoted 
by making the wife and her property 
liable. Albany County Sav. Bank v. 
McCarty, 43 N.E. 427, 149 N.Y. 71. 


59. Margett v. Wilson, 147 P. 628, 
85 Wash. 98. 


80 S.H. 454, 


60. Weinstein v. Patrick, 75 N.C. 
344. 
61. Testimony in favor of coparty 


having interest adverse to witness see 
Supra § 468. 


62. Ozias v. Scarcliff, 205 N.W. 986, 
200 Iowa 1078; Donnell v. Braden, 30 
N.W. 777, 70 Towa 551; Detwiler v. 
Coldren, 166 A. 874, 311 Pa. 44. 


[a] Cross-examination.—Testimony 
violating the rule of a statute, ren- 
dering the surviving party incompe- 
tent as a witness in case of death of 
the other party to the transaction, is 
not made admissible because given on 
ecross-examination. Detwiler v. Col- 
dren, 166 A. 374, 311 Pa. 44. 


63. U.S.—Central Iron & Coal Co. 
v. Hamacher, 248 F. 50, 160 C.C.A. 190. 


Ala.—Dixie Industrial Co. v. Bank 
of Wetumpka, 92 So. 786, 207 Ala. 293; 
Dudley v. Steele, 71 Ala. 423. 


Ariz.—-Corbett v, Kingan, 166 P. 290, 
19 Ariz. 134. ‘ 


Cal.—Chase v. Evoy, 51 Cal. 618. 


Idaho.—Barton v. Dyer, 220 P. 488, 
38 Idaho 1. 


Il]l.—Teter v. Spooner, 137 N.E. 129, 
305 Ill. 198; Duffy v. Duffy, 90 N.E. 
697, 243 Ill. 476; Hoffner v. Custer, 86 
N.E. 737, 237 Ill. 64; Keithley v. Staf- 
ford, 18 N.E. 740, 126 Ill. 507. 


Ind.—Howard vy. Howard, 69 Ind. 
592; Lafollett v. Kyle, 51 Ind. 446; 
Julian v. Bliss, 145 N.BH. 442, 82 Ind. 
App. 597 [petition den 147 N.E. 148, 


196 Ind. 68]; Reed v. Farmers’ Bank 
of Frankfort, 119 N.H. 261, 67 Ind. 
App. 425. 


WITNESSES 


petent.®° 


Kan.—Bungard v. White, 295 P. 684, 
132 Kan. 349. 


Md.—Whitridge v. Whitridge, 24 A. 
645, 76 Md. 54. 


N.J.—McCartin v. Traphagen’s 
Adm’r, 11 A. 156, 43 N.J.Eq. 323; John- 
son v. Wehrle, 156 A. 229, 9 N.J.Misc. 
939; In re Tichenor’s Will, 7 N.J.L.J. 
208. 


N.Y.—In re Anna’s Estate, 162 N.E. 
473, 248 N.Y. 421; Francis v. Camp- 
bell, 74 N.Y.S. 246, 68 App.Div. 287; 
Matter of Potter’s Will, 45 N.Y.S. 563, 
17 App.Div. 267 [rev on other grounds 
55 N.E. 387, 161 N.Y. 84]; In re Wat- 
son, 148 N.Y.S.aQ023N86 Misc. 588, 12 
Mills Surr. 354 [aff sub nom. In re 
Hoffman’s Will, 150 N.Y.S. 776, 165 
App.Div. 252, 14 Mills Surr. 182 (rev 
on other grounds 109 N.E. 86, 215 N.Y. 
209)]. But see Gifford v. Sackett, 15 
Hun 79 (contrary result under provi- 
sions of old code of procedure). 


N.C.—Price v. Edwards, 101 S.E. 33, 
178 N.C. 493. 


N.D.—Fox v. Fox, 219 N.W. 784, 56 
N.D. 899. 


R.I.—Bowen vy. Bowen, 
REET 38. 


Tex.—Oury v. Saunders, 13 S.W. 
1030, 77 Tex. 278; Edelbrock v. Farm- 
er, (Civ.App.) 43 S.W.(2d) 456; Brown 
v. Fore, (Civ.App.) 299 S.W. 950 [rev 
on other grounds (Commn.App.) 12 S. 
W.(2d) 114, 63 A.L.R. 435]; Gaulden v. 
Antone, (Civ.App.) 279 S.W. 560; Scott 


24 A. 714, 
17 


v. Menly, (Civ.App.) 105 S.W. 55; 
U. S. Fidelity, ete., Co. v. Fossati, 
(CIVZAP DH)! Uses Shwe sO ses BOlarieaev. 


Sa 51 SW. 337, 21 Tex.Civ.App. 
Vt.—Ainsworth v. Stone, 50 A. 805, 
(oe NGL OW, 


Va.—Cottrell v. Watkins, 32 S.B. 
470, 96 Va. 783. 
Wis.—Habrich v. Bent, 227 N.W. 


877, 200 Wis. 248; In re Hoppe’s Will, 
78 N.W. 188, 102 Wis. 54. 


[a] Thus, in an action on a bond 
against the principal and the repre- 
sentatives of a deceased surety, the 
principal was a competent witness to 
testify that such deceased surety told 
him that he would remain on the bond 
after another surety’s withdrawal 
when called by plaintiff so to testify. 
Us St Hidelity, ete... Co. v5 -hossati, 
(Tex.Civ.App.) 81 S.W. 1038. 


[b] Interest of estate warranting 
calling of witness in its behalf.—The 
estate of the deceased beneficiary of 
an accommodation note still primarily 
liable to the accommodation maker 
notwithstanding the release of all 
claims against such estate by the in- 
dorsee has an interest in a suit 
brought by the maker against the in- 
dorsee to which decedent’s adminis- 
trator was made a party, so as to au- 
thorize the administrator to call the 
maker as a witness in its behalf. 


[§§ 468-469 


matters occurring in decedent’s lifetime, ete., when 
his adversary calls him as a witness and interrogates 
him as to such matters,®* or when, after he has testi- 
fied on his own behalf, his adversary, on cross-exam- 
ination, goes outside of the scope of the direct exam- 
ination and interrogates him about such matters ;°* 
but a question on cross-examination relating to a 
matter occurring after death does not render evi- 
dence concerning a transaction with deceased com- 
Although the rule under some statutes is 
otherwise,*® the real interests of the parties, rather 
than their position on the, record, control,®* and 


Cottrell v. Watkins, 32 S.E. 470, 96 
Na. 183. 
[ce] Right to call adverse party.— 


Notwithstanding Code Civ. Proc. § 
829, disqualifying q survivor from 
testifying to a transaction where the 
other party is dead} an executor, in 
an action to recover property which 
once belonged to his testator and is 
now claimed by another, may call 
claimant to testify. In re Watson, 
148 N.Y.S. 902, 86 Misc. 588, 12 Mills 
Surr. 354 [aff sub nom. In re Hoff- 
man’s Will, 150 N.Y.S. 776, 165 App. 
Div. 252, 14 Mills Surr. 182 (rev on 
other grounds 109 N.E. 86, 215 N.Y. 
209) ]. 


Calling by adverse party as remov- 
ing incompetency of witness gener- 
ally see infra § 479. 


64. U.S.—Treadwell v. Lennig, 
BS Gide 


Ala.—Hill v. Hill, 113 So. 306, 216 
Ala. 435; Thomas’ Adm’x v. Thomas, 
42 Ala. 120. 


Ga.—Moore vy. Dutson, 
79 Ga. 456. 


Iowa.—Mollison v. Rittgers, 118 N. 
ve seat 140 Iowa 365829 L.R.A.N.S. 
79. 


_ N.J.—Messenger v. Paterson Sav- 
ings Inst., 103 A. 178, 91-N.J.Law 654. 


Examination by adverse party as 
removing incompetency of witness 
generally see infra § 479. 


65. Ross v. Ross, 117 N.W. 1105, 
1460 Iowa 51; Pulliam v. Hege, 135 S. 
E. 288, 192 N.C. 459. 


{a] Answer not responsive to 
question.—When an interested wit- 
ness, on cross-examination, relates a 
transaction with a decedent, but such 
testimony is not called for by, or 
responsive to, the question asked by 
the adverse party, Such testimony is 
properly stricken out on motion of 
the adverse party. Ross v. Ross, 117 
N.W. 1105, 140 Iowa 51. 


66. See statutory provisions; and 
New Ebenezer Assoc. v. Gress Lumber 
Co., 14 S.E. 892, 89 Ga. 125; Cross v. 
Tler, 64 A. 38, 103 Md. 592; Duvall v. 
Hambleton, 55 A. 431, 98 Md. 12 (all 
holding under the controlling statutes 
that the position of the witness on 
the record governs, and his testimony 


50 


4 S.H. 169, 


is competent when called by record . 


adversary notwithstanding similarity 
of interests). 


67. U.S.—EHslava v. Mazange’s 
Adm’r, 8 F.Cas.No. 4,527, 1 Woods 6238. 


Ala.—Dolan vy. Dolan, 7 So. 425, 89 
Ala. 256. 


Ill.— Brownlie v. Rrownlie, 183 N.E. 
618, 851 Ill. 72; Enders v. Muno, 109 
Ndi: 104d, 6269) Tl.” 422-0 “Barge vy. 
Brady, 50 N.H. 124, 172 Ill. 420; Pyle 
v. Pyle, 41 N.E. 999, 158 Ill. 289; Bragg 
v. Geddes, 93 Ill. 39; Reed v. Kidder, 
70 Ill.App. 498; Wagenseller vy. Pret- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


es “ 
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therefore parties whose interests are the same are 
not competent for each other merely because they are 
adverse parties on the record,®* whether parties are 
opposite within the rule depends on their relation 
to the particular issue in econtroversy.®® 
may testify on behalf of a coparty to whom his in- 


terest is adverse.*° 


|§ 470] (5) As Affecting Interest of Estate of De- 
In so far as his testimony 
affects the estate of the decedent or incompetent, the 


cedent or Incompetent. 


tyman, 12 Ill.App. 341. 


Ind.—Ketcham v. Hill, 42 Ind. 64; 
Martin v. Asher’s Adm’r, 25 Ind. 237. 


N.J.—McCartin v. Traphagen, 11 A. 
156, 43 N.J.Eq. 323. 


N.Y.—Pringle v. Burroughs, 78 N.E. 
150, 185 N.Y. 375,.7 Ann.Cas. 264, 37 
Ney (Civ Proce? 2233 Harrington  v. 
Sener: 179 N.Y.S. 925, 190 App.Div. 
$92. 


N.C.—Weinstein & Bro. v. Patrick, 
75 N.C. 344. 


N.D.—Druey v. Baldwin, 172 N.W. 
663) 1S2°N. W000," 41 Ne DP 473. 


S.D.—Walworth County State Bank 
v. Taylor, 224 N.W. 929, 55 S.D. 24. 


Tenn.—Trabue & Co. v. Turner, 10 
Heisk. 447. 

Tex.—Straight v. 
App.) 157 S.W. 425. 


[a] Testimony held not in interest 
of adversary.—Complainant, in a bill 
to foreclose, as a mortgage, a deed 
absolute on its face, against the heirs 
of. the alleged mortgagor, cannot be 
allowed to testify to the amount due, 
on the ground that he is testifying in 
the interest of defendants by show- 
ing that the transaction was a mort- 
gage. Reed v. Kidder, 70 Ill.App. 498. 


68. U.S.—Eslava We Mazange’s 
Adm’'r, § F.Cas.No. 4,527, 1 Woods 623. 


Ala.—Dolan v. Dolan, 7 So. 425, 89 
Ala. 256. 

Tll.—Bardell v. Brady, 50 N.E. 124, 
172 Ill. 420; Pyle v. Pyle, 41 N.E. 999, 
158 Ill. 289; Bragg v. Geddes, 93 Ill. 
39: Wagenseller v. Prettyman, 12 Ill. 
App. 341. 

Ind.—Ketcham vy. Hill, 42 Ind. 64; 
Martin v. Asher’s Adm’r, 25 Ind. 237. 


N.J.—McCartin, v. Traphagen, 11 A. 
156, 48 N.J.Eq. 323. 

N.Y.—Pringle v. Burroughs, 78 N. 
By 150,185 N.Y. 375, 7 Ann.Cas. 264, 
37 N.Y.Civ.Proec. 223. 

N.C.—Weinstein & 
75 N.C. 344. 

N.D.—Druey v. Baldwin, 172 N.W. 
663, 182 N.W. 700, 41 N.D. 4738. 


S.D.—Walworth County State Bank 
vy. Taylor, 224 N.W. 929, 55 S.D. 24. 


Goodwin, (Civ. 


Bro. v. Patrick, 


Tenn—Drabue & Co. \v. Turner, 10 
Heisk. 447. 
Tex.—Straight v. Goodwin, (Civ. 


App.) 157 S.W. 425. See Herring v. 
Patten, 44 S.W. 50, 18 Tex.Civ.App. 
147 (parties joined at instance of de- 
fendant cannot be examined by plain- 
tiff as to transactions with deceased 
when interests of plaintiff and such 
party are identical). 


69. Walworth County State Bank 
Vie Taylor, 224 Naw. 929,55 S.D.. 24: 
70. See supra § 468. 


71. Elwell v. Hicks, 87 N.E. 3156 
238 Ill. 170; Ray’s Ex’r v. Bridges, 57 
S.W.(2d) 492, 247 Ky. 459; Powell v. 
Bosard, 79 Mo.App. 627; Olschewske 


iO C.J. — 2.3.) 
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general rule is that an interested witness cannot tes- 
tify against the estate concerning a communication 
or transaction with such deceased or incompetent,’* 
but, unless the controlling statute renders all inter- 
ested witnesses incompetent,’? is competent to tes- 
tify in behalf of the estate,7* the heir at law, next 


of kin, assignee, devisee, or survivor of decedent,** 


the estate.7° 


v. Priester, (Tex.Commn.App.) 276 S. 
W. 647 [rev (Civ.App.) 264 S.W. 517]. 


[a] Agent of decedent.—Evidence 
by an agent of decedent as to conver- 
sations between himself and decedent 
is not admissible in an action by the 
administratrix, where the agent was 
called by the opposite party, and,not 
by the administratrix, and his interest 
was, both at the time of the conversa- 
tion and at trial, adverse to that of 
decedent. Elwell v. Hicks, 87 N.E. 
316, 238 Tl). 170. 


[b] Testimony “for” or “against” 
estate.—Mere reference to an admit- 
ted fact, affirmatively set up by the 
party representing decedent’s estate 
as a necessary basis of defense, is not 
testimony ‘against’ such party on the 
estate, within the rule. Olschewske v. 
Priester, (Tex.Commn.App.) 276 S.W. 
647 [rev (Civ.App.) 264 S.W. 517]. 


72. See statutory provisions; and 
In re Martin’s Will, 142 N.W. 74, 166 
Iowa 233 (applying such statutes). 


73. Ga.—Winkles v. Drake, 141 S.E. 
67, 165 Ga. 335;. Davis v. Gray, 136 S. 
E. 81, 163 Ga. 271; Padgett v. Gaddis, 
119 S.E. 525, 156 Ga. 385. 


Ill.—Freeman v. Freeman, 62 Ill. 
189; Continental Casualty Co. v. Max- 
well, 127: Ill.App.. 19:. Lennartz v. 
Popp’s Estate, 118 Ill.App. 31. 


Ind.—Sallee v. Soules, 81 N.E. 587, 
168 Ind. 624; Cincinnati, etc., R. Co. 
v. Cregor, 50 N.E. 760, 150 Ind. 625; 
Bischof v. Mikels, 46 N.H. 348, 147 
Ind. 115. 


Iowa.—Dean vy. Carpenter, 111 N.W. 
815, 184 Iowa 275; Wolf v. Madden, 
47 N.W. 981, 82 Iowa 114; Harrow v. 
Brown, 40 N.W. 708, 76 Iowa 179; 
Leasman v. Nicholson, 12 N.W. 270, 
13 N.W. 289, 59 Iowa 259. 


Ky.—Le Moyne y. Meadors, 162 S. 
W. 526,156 Ky. 832; Ratliff v. Daniel’s 
Ex’r, 121 S.W. 1034, 137 Ky. 55; Moore 
4 Bree Adm’r, 101 S.W. 356, 30 Ky. 

. oO . 


Miss.—Holmes vy. Holmes, 123 So. 
865, 154 Miss. 713. 


N.Y.—Gratwick v. Smith, 195 N.Y.S. 
568, 202 App.Div. 600; Paulovico v. 
Moller, 179 N.Y.S. 224, 190 App.Div. 
3; Moller v. Paulovico, 179 N.Y.S. 223, 
190 App.Div. 1; Walsh v. Emigrant 
Industria] Sav. Bank, 176 N.Y.S. 418, 
106 Mise. 628; Matter of Babcock, 12 
N.Y.St. 841. 


N.C.—Pittman v. Camp, 94 N.C. 283; 
McLeary v. Norment, 84 N.C. 235. 


Va.—Burkholder v. lLudlam, 
Gratt. (71 Va.) 255, 32 Am.R. 668. 


Wash.—Brucker v. De Hart, 180 P. 
397, 106 Wash. 386. 


W.Va.—Humphreys v. County Court 
of Monroe County, 110 S.E. 701, 90 W. 
Wan B15; 


N.S.—In re Robertson, 22 N.S. 402. 


{a] TIllustrations.—(1) Defendant 
may testify to transactions with her 
deceased husband where she is not 


30 


or the executor or administrator as representative of 
So parties are competent to testify in 
their own behalf when their object is to distribute the 


claiming against his estate but, on the 
contrary, as legal representative, is 
endeavoring to establish title in his 
estate. Paulovico v. Moller, 179 N.Y. 
S. 224, 190 App.Div. 3. (2) So an ad- 
ministratrix, in an action by her for 
conversion of property which she al- 
leged was owned by her on a certain 
date may testify that as administra- 
trix, on or about such date, she was 
the owner. Moller v. Paulovico, 179 
N.Y OS: (223,,190 App Dive 1..55(3) EAS 
daughter of a grantor, although in- 
terested as an heir in her sister’s suit, 
claiming under a deed from her moth- 
er, is a competent witness for the ad- 
ministrator as to her mother’s declara- 
tion that no deed was made. Winkles 
v. Drake, 141 S.E. 67, 165 Ga. 335. 


[b] Protection of estate.—Under a 
statute providing that no person shall 
testify for himself as to a statement 
of a person since deceased or as to an 
act done or permitted to have been 
done by him, except for the purpose 
and to the extent of affecting one who 
is living and who, when over fourteen 
years of age and of sound mind, heard 
such statement or was present when 
such transaction took place or when 
such act was done or committed, un- 
less among other things, a represent- 
ative of, or some one interested in, 
the estate shall have testified against 
such person with reference thereto, 
while no person may testify for him- 
self as to a transaction. with, or an 
act done or omitted to be done by, a 
decedent, a person, although he may 
be interested in the estate, may testi- 
fy for decedent’s estate, and for its 
protection against one who is living, 
the statute not being designed to de- 
prive the estate of a decedent of the 
testimony of the persons most likely 
to be able to protect it. Le Moyne v. 
Meadors, 162 S.W.. 526, 156 Ky, 832: 
Ratliff v. Daniel’s Ex’r, 121 S.W. 1034, 
137 Ky. 55; Moore v. Moore’s Adm’r, 
101 S.W. 358, 30 Ky.L. 1370. 


74. Jackson y. Cook, 76 S.m. 443) 
RIP Vie. 200% 


75. I11.—Lennartz 
tate, 118 Ill.App. 31. 


Iowa.—Frick v. Kabaker, 90 N.W. 
498, 116 Iowa 494; Leasman v. Nichol- 
oN 12 N.W. 270, 13 N.W. 289, 59 Iowa 


N.J.—Personette v. Pryme, 34 N.J. 
Eq. 26. : 


N.C.—Bonner v. Stotesbury, 51 S.E. 
Si els OMmINaO ese 


Ohio.—Roberts v. Briscoe, 10 N.E. 
61, 44 Ohio St. 596; Neil v. Cherry, 2 
Ohio Dec. (Reprint) 417, 3 West.L. 
Month. 31. 


W.Va.—Jackson vy. Cook, 76 S.E. 443, 
71 W.Va. 210. 


[a] Rule applied.—In an action by 
the indorsee of a note against the 
maker, the executor of the maker may 
compel the payee and assignor of the 
note to testify to facts that occurreé 
prior to the death of the testator. 
See v. Briscoe, 10 N.E. 61, 44 Ohic 


v. Popp’s Es- 
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estate, and not to impair or diminish it.7® In an ac- 
tion by an heir against an executor in his individual 
capacity, plaintiff is a competent witness in his own 
behalf where his success would be to the interest of 
the estate and of the executor in his representative 
capacity.‘7 In an action against the representative 
of a decedent and an individual as coparties, testi- 
mony of transactions with decedent is admissible 
where it can affect only the individual defendant and 
not decedent’s estate.7® Under a statute authorizing 
the party opposing the personal representative of a 
deceased person to testify to a conversation between 
himself and an agent of deceased where such agent 
has testified thereto, evidence by such an agent is not 
competent where he was called by the opposite par- 
ty, and not by the personal representative, and his in- 
terest was adverse to decedent.’ 


[§ 471] (6) As Affecting Interest of Living Per- 
son Who Participated in Conversation or Transac- 
tion. A statute allowing an interested witness to 
testify concerning a statement of, or transaction 
with, a decedent “for the purpose, and to the extent, 
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of affecting one who is living, and who, when over 
fourteen years of age and of sound mind, heard such 
statement, or was present when such transaction took 
place, or, when such act was done or omitted,” has 
been held not to apply where the testimony offered 
would result in the defeat of the whole claim sued on 
and thus affect persons as against whom it was in- 
competent as well as the person against whom it was 
admissible under the statute.8° Under such statute, 
however, plaintiff may testify as to an accident oc- 
curring through the negligence of an agent who is 
dead where defendant corporation was present by an- 
other agent who is in as good a position to testify to 
the matter as the witness.®? 


[§ 472] g. Indirect Testimony.*? The statutory 
prohibition of an interested witness from testifying” 
as to communications or transactions, with a person 
since deceased or incompetent extends to indirect, 
as well as direct, evidence of matters as to which the 
witness is incompetent.®? It excludes negative testi- 
mony tending to prove such matters,** and, although 
the rule in some jurisdictions is otherwise,** ordina- 


[§§ PC tn, 


76. Darrow v. Darrow, 78 So. 383, 
201 Ala. 477; Alward v. Woodard, 146 
N.E. 154, 315 Ill. 150; Shipley v. Ship- 
ley, 113 N.E. 906, 274 Ill, 506; Mc- 
Cabe’s Estate, 6 Pa.Co. 42. 


[a] Rule applied: (1) On cross 
bill of witness for partition, although 
some of the adverse parties were 
heirs. Shipley v. Shipley, 113 N.E. 
906, 274 Ill. 506. (2) In an action 
between rival claimants, each seeking 
to establish that she was the law- 
ful widow of deceased. Darrow v. 
Darrow, 78 So. 3838, 201 Ala. 477. 


{b] In Maryland, under the stat- 
ute rendering inadmissible testimony 
concerning a transaction with de- 
ceased in an action by his administra- 
tor, the only testimony excluded is 
testimony of the party to a cause 
which would tend to increase or 
diminish the estate of decedent, by es- 
tablishing or defeating a cause of ac- 
tion by or against the estate. Riley 
v. Lukens Dredging & Contracting 
Corporation, 4 F.Suppl. 144. 


77. Tabor v. Tabor, 99 N.W. 4, 136 
Mich. 255. 


78. Dodds v. Rogers, 68 Ind. 110. 


79. Elwell v. Hicks, 87 N.E. 316, 
238 Ill. 170. 


80. Burton v. Hill’s Ex’rs, 64 S.W. 
736, 23 Ky.L. 1080. 


81. Burk v. Louisville & N. R. Co., 
292 S.W. 486, 219 Ky. 163. 


82. Admissibility of proof of testi- 
mony given at former trial’see infra 
§ 473. 


83. Ala.—Cobb v. Owens, 43 So. 
826, 150 Ala. 410; Edwards v. Parker, 
6 So. 684, 88 Ala. 356. 


Colo.—Butler v. Phillips, 88 P. 480, 
38 Colo. 378, 12 Ann.Cas. 204. 


Ga.—Carroll v. Elliott, 168 S.E. 234, 
176 Ga. 415; Chambers v. Wesley, 38 
S.E. 848, 113 Ga. 348; Odum v. Rut- 
ledge, 85 S.E. 361, 16 Ga.App. 350. 


Ill.— Telford v. Howell, 77 N.E. 82, 
220 Ill. 52 [aff 119 Ill.App. 83]. 


Ind.—Cottrell vy. Cottrell, 81 Ind. 
Ue 


Iowa.—Sheldon y. Thornburg, 133 
N.W. 1076, 153 Iowa 622; Watters v. 
McGreavy, 82 N.W. 949, 111 Iowa 538. 


. 


Ky.—Jones v. Jones, 43 S.W. 412, 
102 Ky. 450, 19 Ky... 1516... 


Mich.—Miller v. Shumway, 98 N.W. 
385, 135 Mich. 654. 


Minn.—In re Sawyer’s Estate, 92 N. 
W. 962, 88 Minn. 218; Madson vy. Mad- 
son, 71 N.W. 824, 69 Minn. 37. 


Mo.—Collard vy. Burch, 119 S.W. 
1009, 138 Mo.App. 94. 


N.Y.—Boyd v. Boyd, 58 N.E. 118, 
164° N.Y. 234, SIN. ¥:Civ.Proc.) 2485 
Davis v. Gallagher, 26 N.E. 1045, 124 
N.Y. 487; Clift v. Moses, 20 N.E. 392, 
112 N.Y. 426; Grey v. Grey, 47 N.Y. 
552 [rev 2 Lans. 173]; Matter of Blair, 
91 N.Y.S. 378, 99 App.Div. 81; O’Con- 
nor v. Ogdensburg Bank, 64 N.Y.S. 501, 
51 App.Div. 70; Burns v. Mullin, 58 N. 
Y.S. 933, 42 App.Div. 116, 29 N.Y.Civ. 
Proc. 344; Finton v. Egelston, 16 N.Y. 
S. 721, 61 Hun 246; Martin v. Hillen, 
21 N.Y.S. 309 [aff 36 N.E. 803, 142 N. 
Y. 140]. 


N.C.—Witty v. Barham, 61 S.E. 372, 
147 N.C. 479; Stocks v. Cannon, 51 S. 
E. 802, 189 N.C. 60; Benedict v. Jones, 
40) .S.B., 223), W29 4N:C, 4755°° Perry” vi 
Jackson, 84 N.C. 230. 


S.C.—Martin vy. Fowler, 29 S.E. 261, 
51 S.C. 499; Boyd v. Cauthen, 5 S.E. 
170, 28 S.C. 72. 


Tex.—Hedges v. Williams, 64 S.W. 
"6, 26 Tex.Civ.App. 551; Coffin ‘v. 
Loomis, (Civ.App.) 41 S.W. 511. 


W.Va.—Anderson v. Jarrett, 27 S.E. 
348, 43 W.Va. 246. 


[a] MTlustration.—Where witness- 
es testify to conversations between 
a decedent and plaintiff, to which he 
is precluded from testifying, he can- 
not be examined as a witness in his 
own behalf to contradict the state- 
ments of such witnesses as to what 
was said in such _ conversations. 
Burns v. Mullin, 58 N.Y.S. 933, 42 App. 
Div. 116, 29 N.Y.Civ.Proc. 344. 


84. Boyd v. Boyd, 58 N.E. 118, 164 
N.Y. 234, 31 N.Y¥.Civ.Proc. 248; Hall 
v. Roberts, 18 N.Y.S. 480, 63 Hun 473; 
Parks v. Andrews, 10 N.Y.S. 344, 56 
Hun 391; Angel v. Angel, 37 S.H. 479, 
127 N.C. 451; Pepper v. Broughton, 
80 N.C. 251. 


[a] Illustration.—Where defend- 
ant in an action on a note by an ad- 


ministrator claimed a set-off for goods 
furnished decedent, evidence that “no 
one had paid him for these articles” 
was inadmissible. Angel y. Angel, 37 
S.E. 479, 127 N.C. 451. 


85. Furenes v. Hide, 80 N.W. 539, 
109 Iowa 511, 77 Am.S.R. 545; Walk- 
ley v. Clarke, 78 N.W. 70, 107 Iowa 
451; McElhenney vy. Hendricks, 48 N. 
W. 1056, 82 Iowa 657. See Gist v. 
Gans, 30 Ark. 285 (dictum). . 


[a] Thus (1) the mother of a 
grantee in a deed of gift, as one inter- 
ested in the litigation, can testify as 
to the possession of the deed by the 
grantee, where such fact is merely one 
from which inference of delivéry 
may be drawn, notwithstanding the 
death of the grantor. _Furenes v. 
Hide, 80 N.W. 539, 109 Iowa 511, 77 
Am.S.R. 545. (2) It is competent 
for defendant pleading payment 
to produce checks payable to de- 
ceased or bearer and testify that he 
did not deliver them to any person 
other than deceased. McElhenney v. 
Hendricks, 48 N.W. 1056, 82 lowa 657. 
(3) So evidence that a witness pur- 
chased certain securities and never 
transferred them to any person other 
than deceased and did not own them 
prior or subsequent to a certain date 
has been held competent. Walkley 
v. Clarke, 78 N.W. 70, 107 Iowa 451. 


[b] In Pennsylvania (1) a witness 
may testify to a fact existing or an 
act occurring after decedent’s death, 
although the evidence may, in its ef- 
fect, tend to prove that the same fact 
existed prior to his death. In re Hof- 
fer’s Estate, 27 A. 11," 156, a4 03 
Patterson v. Dushane, 20 A. 538, 137 
Pa. 23; Porter v. Nelson, 15 A. 852, 
121 Pa. 628; Adams v. Edwards, 8 
A. 425, 115 Pa. 211; Foster v. Collner, 
107 Pa. 305; Stephens v. Cotrell, 99 
Pa. 188; Rothrock v. Gallaher, 91 Pa. 
108. (2) But such a witness is in- 
competent where his testimony neces- 
sarily relates to what existed or took 
place in decedent’s lifetime, although 
in form his testimony relates to a 
subsequent time. Adams v. Edwards, 
supra; Foster v. Collmer, supra. (3) 
So defendant sued for a bond alleged 
to have been lost by plaintiff's testa- 
tor is incompetent to testify whether 
or not he obtained possession of it 
since the testator’s death. Schultz v. 
Boehme, 16 A. 89. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rily excludes testimony as to facts from which infer- 
ences as to such matters may be, and are intended to 
be, drawn, although, in and of themselves, the facts 
would not be within the statute,®® but testimony as 
to a faet tending in some degree to corroborate’* or 
rebut*’ evidence given which involves a transaction 
between the witness and a deceased person is com- 
petent, if the fact itself is an independent one and 
does not involve any such transaction. So testimony 
of what the witness told another person of a conver- 
sation with deceased is permissible where the pur- 
pose is not to show what deceased said.§® An in- 
terested witness may contradict other witnesses as 
to admissions claimed by them to have been made by 
him coneerning matters as to which he is incom- 
petent.9° 


Res geste. Although direct evidence of a conver- 
sation with one deceased is incompetent, a rehearsal 
of the same in a conversation with another person 
may be competent, if part of the res gestw.®4 


[§ 473] h. Testimony Given at Former Trial.°? 
Where a witness is incompetent to testify because 
his testimony relates to a personal transaction with 
a’ decedent, proof of testimony as to the same mat- 
ters given by the witness on a former trial at a time 
when decedent was alive is not admissible according 


_to one view,®* but other courts hold such evidence ad- 
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missible,®* and evidence of adverse parties request- 
ed by a party present and testifying at such trial but 
since deceased has been held competent.®® Defend- 
ant can testify as to what another witness since de- 
ceased testified to at a former trial, although it relat- 
ed to a transaction with plaintiff’s decedent.°® Ina 
suit by decedent’s executors testimony of defendant, 
in a different proceeding on his examination at the 
instance of the executors under oath, is not admissi- 
ble.®? 


[§ 474] i. Deposition Taken before, or in Antici- 
pation of, Death or Incompetency.?* Under some 
statutes a person who expects to rely on his own 
testimony or on the testimony of another interested 
witness, with reference to a personal transaction or 
communication with an adverse party, whose possi- 
ble death or incompetency is anticipated, may cause 
his own deposition or the deposition of such other 
witness to be taken while the adverse party is still 
alive and sane, and such deposition may be used, al- 
though at the time of the trial his adversary is de- 
ceased or insane.®® A transcript of the testimony of 
a party given at a former trial while his opponent 
was alive is not, however, a deposition so as to be 
admissible under the statute.t A deposition of the 
surviving party taken before, but offered in evidence 
after, the death of the other party has been held ad- 
missible.? 


86. Northrip’s Adm’r v. Williams, 
100 S.W. 1192, 30 Ky.L. 1279; Fitch 
v. Martin, 119 N.W. 25, 83 Neb. 124 
[reh den 122 N.W. 50, 84 Neb. 745]; 
Clift v. Moses, 20 N.E. 392, 112 N.Y. 
426; Matter of Knibb’s Estate, 96 N. 
Y.S. 40, 108 App.Div. 134; Parker v. 
Parsons, 79 N.Y.S. 688, 79 App.Div. 
310; Moses v. Hatch, 56 N.Y.S. 561, 
38 App.Div. 140; Ellis v. Filon, 33 N. 
Y.S. 138, 85 Hun 485; Van Vechten 
v. Van Vechten, 20 N.Y.S. 140, 65 Hun 
215; Brader v. Brader, 85 N.W. 681, 
110 Wis. 423. But see Taber v. Wil- 
lets, 44 Hun (N.Y.) 346 (holding ad- 
missible evidence of plaintiff that she 
had in her possession during lifetime 
of deceased property that she claimed 
as a gift from him). 


[a] Thus, on an issue as to wheth- 
er plaintiff was the widow of intes- 
tate, she was incompetent to testify 
to collateral facts from which the 
marriage could be inferred. Bowman 
v. Little, 61 A. 223, 657, 1084, 101 Md. 
273. 

87. 
283. 

88. Pinney v. Orth, 88 N.Y. 447, 2 
IN-YCiveeroe 1. 


[a] hus the survivor is not pre- 
cluded from testifying to extraneous 
facts or circumstances which tend to 
show that a witness who has testified 
affirmatively to such a transaction or 
communication has testified falsely, 
or that it is impossible that his state- 
ment can be true. Pinney v. Orth, 88 
ING Yn G4, 2aIN. YcClVe noc. 1. 


89. Mondamin Bank y. Burke, 147 
N.W. 148, 165 Iowa 711. 


[a] Thus, in an action between a 
former partner, and the partnership, 
the only issue being the existence of 
an implied contract to pay for serv- 
ices of defendant, defendant was prop- 
erly permitted to testify that he told 
one of the partners what a deceased 

partner had said about his compensa- 
Hon the purpose being not to show 
what the deceased partner had said, 
but that the living partner under- 


Tomlinson v. Seifert, 2 N.Y.St. 


, 


‘ 


stood that defendant was expecting 
compensation. Mondamin Bank v. 
Burke, 147 N.W. 148, 165 Iowa 711. 
See Walkley v. Clarke, 78 N.W. 70, 107 
Iowa 451 (where opposing witness 
testified that grantee told him he had 
inserted a description of property in 
a deed, the grantee could testify that 
in the same conversation he told the 
witness that he bought the land of 
deceased grantor, paid therefor in 
cash and notes, and that at the sug- 
gestion of deceased, to avoid prepar- 
ing another deed, he inserted the de- 
scription in one already executed). 


90. Justice v. Phillips, 64 S.W. 963, 
23 Ky.L. 1441; Brann v. Brann, 44 S. 
W. 424,19 Ky.L. 1814. 


91. Tredwell, Mallory & King v. 
Graham, 88 N.C. 208. 


92. Cross references: 
Admissibility of: 


Deposition taken before, or in an- 
ticipation of, death or incompe- 
tency see infra § 474. , 


Indirect testimony as to transac- 
tions with deceased or incompe- 
tent see supra § 472. 


Death of party pending action see su- 
pra § 285. 


Introduction or availability of testi- 
mony previously given by decedent 
removing incompetency of adverse 
party see infra § 480. 


93. Cal.—Rose v. Southern Trust 
Comeau. 218) Lis, Cal, 5905 


Ga.—Odum v. Rutledge, 85 S.E. 
16 Ga.App. 350. 


Ill.— Russell v. Happ, 
417. 


Iowa.—Greenlee v. Mosnat, 111 N. 
ve 996, 186 Iowa 6389, 14 L.R.A.N.S. 


Tex.—Wootton yv. Jones, (Civ.App.) 
286 S.W. 680, 685 [quot Cyc]. 


[a] Rule applied.—Under Code 
Civ. Proc. § 1880 subd. 3, forbidding a 
“party” to an action against an execu- 
tor, etc., of a deceased person, on a 
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claim against the estate, to testify, 
and § 1870 subd. 8, making admissible 
testimony of a deceased person at a 
former trial in an action between d@- 
fendant at another trial and the ex- 
ecutor of plaintiff at another trial, 
the former cannot introduce his tes- 
timony at such trial or his deposition, 
to meet testimony of deceased at the 
earlier trial, admitted under subd. 8. 
Rose v. Southern Trust Co., 174 P. 28, 
L78Cals 5380, 


94. New v. Smith, 145 P. 880, 94 
Kan. 6, Ann.Cas.1917B 362; Phillips 
v. Interstate Land Co., 94 S.E. 12, 174 
ye 542; Pratt v. Patterson, 81 Pa. 


95.- Phillips v. Interstate Land Co., 
94 S.HW. 12, 174 N.C. 542. 


96. Costen v. McDowell, 12 S.E. 
432, 107 N.C. 546. 
[a] Reason for rule.—‘‘The wit-. 


ness [defendant] was not testifying 
to any transaction between himself 
and the deceased Nancy [plaintiff’s 
decedent], but only to what was stat- 
ed by the deceased witness upon a 
public trial.’”’ Costen v. McDowell, 12 
S.E. 432, 434, .107 N.C. 546. 


97. Hilton v. Rahr, 155 N.W. 116, 
161 Wis. 619. 


98. Admissibility of testimony giv- 
en at former trial generally see supra 


§ 473. 


99. See statutory provisions; and 
ease infra note 1. 
1. Greenlee v. Mosnat, 111 N.W. 


996, 136 Iowa 639, 14 L.R.A.N.S,: 488. 


2. U.S.—MeMullen v. Ritchie, 64 F. 
2538 [mod on other grounds 79 F, 522, 
25 C.C.A. 50° (eert den 18° S.Ct, 945; 
168 U.S. 710, 42 L.Ed. 1212)]. 


Mo.—-La Fayette Mut. Bldg. Assoe. 
v. Kleinhoffer, 40 Mo.App. 388. 


Pa.—Galbraith v. Zimmerman, 100 
Pa. 374. 


Wash.—Beaston v. Portland Trust 
& Savings Bank, 155 P. 162, 89 Wash. 
627, Ann.Cas.1917B 488; Neis v.. Fart 
quharson, 37 P. 697, 9 Wash. 508. 

e 


356 [70 C.J.] 


Deposition of deceased party taken in a former suit 
has been held admissible in a suit against deceased 
deponent’s administrator commenced after discontin- 
uance of the former action, under a statute providing 
that, if one of the original parties to the contract 1s 
dead, the other shall not be permitted to testify in his 
own favor,® but a deposition of a party thereafter 
deceased, taken de bene esse after commencement of 
the action, is not admissible in evidence at the hear- 
ing of the case so far as it covered transactions with, 
or statements by, the other party, under a statute 
providing that any party to a suit may be examined 
as a witness de bene esse and, if any other party 
shall thereafter die, the examination may be read in 
evidence, notwithstanding it relates to transactions 
with deceased.* 


[§ 475] j. Discretion of Court To Require Wit- 
ness To Testify.° Under some statutes the court 
may, in its diseretion, require a party or interested 
person to testify notwithstanding the statutory dis- 
qualification.® Such statutes do not give a party the 
right to testify in his own behalf? or compel the court 
to call him whenever requested to do so,® but the pow- 
er of the court to require a witness to testify under 
them is not limited to unwilling witnesses.® _So thee 
order to a party to testify may be made on a sug- 


W.Va.—Moore v. Moore, 104 S.E. 
266, 87 W.Va. 9. 


[a] Reason for rule.—‘'The stat- 
utory prohibition is to testifying un- 
der certain specified circumstances; 11. 
and it makes the time of testifying 12 
the test of competency, rather than % 
the time of the hearing. If at that 
time the witness is competent, the sled 
prohibition does not apply.’ Neis v. 14 
Farquharson, 37 P. 697, 699, 9 Wash. 7 
508. son v. Moilanen, 

3. Parsons v. Parsons, 45 Mo. 265. |] 86; 

4. Aikins v. Baker, 133 A. 2738, 99 
N.J.BEq. 857. 

5. Discretionary power of court 15. 
under exception where justice re-|278 F. 576. 
quires admission of testimony see su- TG epee, ae 
pra § 401. : 1058, 40 Ind. App. 

6. See statutory provisions; 
cases infra this section. 


7. The Poland, 19 F.Cas.No. 11242; 
Cupp v. Ayers, 89 Ind. 60; White v. 17. 
Brown, 67 Me. 196; Gould v. Carlton, | Ind.App. 160; 


86 Ind.App. 79. 


S.R. 491; 


55 Me.) 511. N.E. 642, 14 Ind.App. 
10% Bucvaom3sie7; 40) 
before Johnson v. Moilanen, 201 

P. 634, 23 Ariz. 86 (both holding that 
the court did not abuse its discretion 


[a] Rule applied: (1) Under stat- gees i Riga ex ed 
ute giving commissioners iZ. , 
whom claims against insolvent es- 
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(holding that this discretion is to 
be exercised only on an unwilling wit- 
ness and not on the application of a 
party to testify in his own behalf). 


Cupp v. Ayers, 89 Ind. 60. 


Hslava v. Mazange’s Adm’r, 8 
F.Cas.No. 4,527, 1 Woods 623. 


Cupp v. Ayers, 89 Ind. 60. 


Hslava v. Mazange’s Adm’r, 8 
F.Cas.No. 4,527, 1- Woods 623; 
201 P. 634, 23 Ariz. 
Ockstadt v. Bowles, 34 App.D.C. 
58; Christman v. Hack, 156 N.E. 165, 


Janes v. Janes, 51 App.D.C. 267, 
Hirshberg, 


and | ber, 38 N.E. 487, 11 Ind.App. 1, 54 Am. 
Willitts vy. Schuyler, 29 N. | 447: 
E278, 3 DndyApp, 118. [b] 
Lay v. Lay, 
Payne v. Goldbach, 42 


gestion proceeding from such party? or another par- 
ty not adverse to him,'! but, if he make the sugges- 
tion, the adverse party ought at least to be heard 
on it,1? and the order will not be made by way of 
adjudging a right demanded by a party as such.1? 
The discretion of the court should always be exer- 
cised with great caution,!* and, it has been held, the 
court should not call the party except in extreme and 
special cases.t° An abuse of the discretion of the 
court is reviewable on appeal,?® but such abuse can 
be predicated only on the admission, and not on the 
exclusion, of testimony.1’ In examining into the 
circumstances under which the diseretion was exer- 
cised, every case must necessarily be determined on 
its own merits, and no general rule applicable in all 
cases can be laid down;1® the abuse must be very pal- 
pable to warrant a reversal on that ground alone.?® 
The overruling of an objection to the competency of 
a witness is not, it hag been held, equivalent to a re- 
quirement on the part of the court that he should 
testify ;2° but there is authority to the contrary.” 


[§ 476] k. Removal of Incompetency—(1) In 
General, The disqualification of an interested’ wit- 
ness to testify as to transactions or communications 


swith a deceased or incompetent person is, as a gen- 


eral rule, removed when the adverse party intro- 


23) (3) or where, before plaintiff was 
called to testify in an action against 
an executor for services rendered by 
her to decedent, another witness had 
testified that she was in decedent’s 
home eight weeks after plaintiff com- 
menced. work, and that decedent in 
speaking of plaintiff's excellent quali- 
ties as a housekeeper stated that She 
intended to will her certain property 
for doing her work, particularly where 
John-|it appeared that the court did not 
wholly rely on plaintiff's evidence be- 
cause the recovery was for less than 
one half of the demand (Dearing vy. 
Coulson, 96 N.E. 9, 48 Ind.App. 414). 
(4) In an action on a note by a wife 
against her husband’s estate it is not 
error for the court to allow her to 
testify to the loss of the note during 
her husband’s lifetime. Schlemmer v. 
Schendorf, 49 N.E. 968, 20-Ind.App. 


79 N.E. 
Talbott v. Bar- 


Circumstances showing abuse 
of discretion—Wheére one deeded 
property to his wife and it was aft- 
erward claimed that there had been 
a contract between them whereby the 
property was to be held in trust for 
two daughters, in an action by one 
daughter, after the death of both par- 
ents, against the other, to whom the 


155, N.Y 212,, 36 


100. See Stein- 
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tates are presented for allowance the 
right to require a claimant to be 
sworn. White v. Brown, 67 Me. 196. 
(2) Under statute governing action 
on appeal from the decision of such 
commissioners, Gould v. Carlton, 55 
Me. 511. (8) In a libel against a ves- 
sel for services rendered in towing 
where, after filing of the libel, claim- 
ant and owner of the vessel died and 
the answer was put in by the admin- 
istrator of his estate. The Poland, 19 
F.Cas.No. 11,242. 

8. Janes y. Janes, 51 App.D.C. 267, 
278 F. 576. 


9. Christman ivi Hack,) 1560 .N.B. 
165, 86 Ind.App. 79; Myers v. Man- 
love, 101 N.E. 661, 53 Ind.App. 327. 


10. Eslava v. Mazange’s Adm’r, 8 
F..Cas.No. 4,527, 1 Woods 623; Cupp v. 
Ayers, 89 Ind. 60; Moore v. Taylor, 
44 N.H. 370. But see Meidreich v. 
rye, 83 N.E. 752, 41 Ind.App. 317 


in refusing to permit plaintiff to tes- 
tify). 

18. Myers v. Manlove, 101 N.E. 
661, 53 Ind.App. 327; Dearing v. Coul- 
son, 96 N.E. 9, 48 Ind.App. 414; Meid- 
reich vy. E'irye) (33 NV By 752) 84 wind: 
App. slits Dalbottve Barber, 38) aN. 
437, 11 Ind. App) 1,-547AmiSUR 491; 
And see cases infra this note. 


[a] Circumstances not amounting 
to abuse of discretion.—(1) After a 
party has made out a prima facie case, 
it is not an abuse of discretion to call 
on him to testify. Christman v. Hack, 
156 N.H. 165, 86 Ind.App. 79; Talbott 
v. Barber, 38 N.E. 487, 11 Ina. App. 1, 
54 Am.S8.R. 491, (2) Thus the dis- 
cretion of the court was not abused 
by allowing plaintiff to testify to an 
oral contract with defendant’s dece- 
dent, when two other witnesses had 
testified to the same _ transaction 
(Goldman vy. Sotelo, 60 P. 696, 7 Ariz. 


property had been conveyed by the 
parents, to recover a one-half inter- 
est, it was an abuse of discretion to 
require plaintiff, over defendant's ob- 
jections, to testify as to what was 
said and done when the contract was 
made, the contents of the instrument, 
etc., Since it tended to create a trust 
in her favor concerning which there 
was no other definite, competent evi- 
dence. Jonas v. Hirshberg, 79 N.B. 
1058, 40 Ind.App. 88. 


19. Johnson vy. Moilanen, 201 P. 
634, 28 Ariz. 86; Dearing vy. Coulson, 
96 N.E. 9, 48 Ind. App. 414. 


20. Cupp v. Ayredsys 89 Ind. 60, 64 
Loverr Smith v. Smit TAME ate Ree eke 6 
Hensley v. geeiehant, 147 INF Vis Grgse 
Ind.App. 33 


21. ee v. Costello, 138 PB. 544, 
15 Ariz. 280; Goldman y. Sotelo, 60 
PING SG ye 7 Ariz. 23. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duces evidence as to such matters,?? or where an in- 
terested witness is called by His adversary and in- 
terrogated as to such transactions or communiea- 
tions,?* or when the testimony of the deceased or in- 
competent person previously given is available or in- 
troduced in evidence.?* The filing of a counterclaim 
by, defendants in a suit against the administrator 
of a decedent does not, however, render plaintiff com- 
petent to testify as to transactions with deceased 
where defendant has introduced no evidenee in sup- 
port of his counterclaim.?® <A statute allowing par- 
ties in interest to testify as to any conversation which 
oceurred before the death and in the presence of any 
heir of deceased over sixteen years old, provided such 
heir should be present at the trial, will not be con- 
strued to permit a party to testify when the heir 
present at such conversation has a direct pecuniary 
interest hostile to the estate;?° and a statute pro- 
hibiting a party from testifying for himself as to 
transactions with a decedent unless an agent of de- 
eedent shall have testified against him or is living at 
the time the testimony is offered is not applicable to 


22. See infra § 477. 
23. See infra § 479. 


24 See infra § 480. 
Neb. 337; 


WITNESSES 


Neb.—Warnick v. Warnick, 187 N. 
W. 51, 107 Neb. 747; 
Estate, 178 N.W. 187, 104 Neb. 574; In 
re Enyart’s Estate, 160 N.W. 120, 100 
Dickenson v. 
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permit one suing for services rendered deceased to 
testify as to requests made by another in the absence 
of evidence that the latter was an agent of deceas- 
ed.2”7 A discharge in bankruptcy will not render 
competent one who would otherwise be incompetent 
on account of the death of the opposite party to the 
contract;?8 and the disqualification of an interested 
witness having a claim against the estate is not re- 
moved by a statement of counsel for plaintiff that, 
should plaintiff recover, such witness will not assert 
his claim.?° 


[§ 477] (2) Testimony Effecting Removal—(a) 
In General—aa. Testimony Introduced by Adverse 
Party Generally. The disqualification of an inter- 
ested witness to testify as to transactions or com- 
munications with a decedent, matters occurring in de- 
cedent’s lifetime, ete., is, as a general rule, removed 
when the adverse party introduced evidence as to 
such matters, and in such case the witness may testi- 
fy as to matters concerning which evidence has been 
so introduced,*® or deny that the transaction or 


69 W.Va. 554, Ann.Cas.1913B 658. 


Wis.—Johnson v. Bank of Wiscon- 
sin, 158 N.W. 59, 163 Wis. 369; Ander- 
son v. Anderson, 117 N.W. 801, 1386 


In re Peterson’s 


Columbus 


25. George v. McManus, 150 P. 78, 
27 Cal.App. 414. 


26. Norris v. Bradshaw, 18 P.(2d) 
467, 92 Colo. 34. 


27. Keene’s Ex’x v. Newton, 2382 S. 
W.°71, 192 Ky. 6. 


28. Oatis v. Harrison, 60 Ga. 535. 


29. Caswell v. Smith’s Estate, 248 
N.W. 845, 263 Mich. 390. 


30. U.S.—Baldwin Co. v. R. S. 
Howard Co., 233 F. 439, decree af- 
firmed 238 F. 154, 151 C.C.A. 230 [cert 
den 37 S.Ct. 400, 243 U.S. 636, 61 L. 
Ed. 941]. 


Colo.—James v. James, 170 P. 285, 
64 Colo. 133. 


Ga.—Daniels v. Avery, 145 S.E. 45, 
167*Ga. 54; Winkles v. Drake, 141 S. 
BE. 67, 165 Ga. 335; Edwards v. Smith, 
157 S.E. 348, 42 Ga.App. 730. 


T1l.—Allen v. McGill, 142 N.E. 470, 
311 Ill. 170; Judy v. Judy, 104 N.E. 
256, 261 Ill. 470; Vail v. Rynearson, 
94 N.E. 942, 249 Ill. 501; Calkins v. 
Calkins, 40 ON. Bis (7102;,.2220) T4115 
Straubher v. Mohler, 80 Ill. 21; Mar- 
shall v. Karl, 60 Ill. 208. See Kitz v. 
Scudder Syrup Co., 199 Ill.App. 605. 


Ky.—Luigart’s Adm’x v. Luigart’s 
Adm’r, 250 S.W. 796, 199 Ky. 98; Bar- 
ton v. Barton’s Adm’r, 134 S.W. 902, 
142 Ky. 487; Nelson v. Nelson, 96 S. 
W. 794, 29 Ky.L. 885; Dowis’ Heirs 
v. Elliott, 29 S.W. 142, 16 Ky.L. 520. 


Mich.—Rock v. Gannon Grocery Co., 
224 N.W. 752, 246 Mich. 545; Newton 
v. Freeman, 182 N.W. 25, 213 Mich. 
673; Beardslee v. Reeves, 43 N.W. 
677, 76 Mich. 661; Smith’s Appeal, 18 
NAW.s--195,° 52 Mich. 415. _ But) see 
Johnson v. Charles’ Estate, 187 N.W. 
336, 217 Mich. 691 (holding that claim- 
ant’s testimony in rebuttal of evi- 
dence of deceased’s grandson that she 
had called deceased a fool was prop- 
erly excluded); Chadwick y. Chad- 
wick, 18 N.W. 350, 52 Mich. 545 (hold- 
ing that plaintiff may not testify to 
a conversation had with deceased in 
regard to a loan made him for which 


the estate is being sued, even where’ 


the widow of deceased has testified as 
to such conversation). 


Mo.—Mason v. Mason, 231 S.W. 971. 


, 


State Bank, 98 N.W. 813, 71 Neb. 260; 
Parrish v. McNeal, 55 N.W. 222, 36 
Neb. 727. 


N.Y.—In re Gratton’s Will, 185 N.Y. 
S. 472, 195 App.Div. 32; Clark v. Dada, 
171 N.Y.S. 205, 183 App.Div. 253; In re 
Fisch’s Estate, 264 N.Y.S. 260, 147 
Mise. 552; Matter of Scheuer, 5 Dem. 
Surr. 369. 


Ohio.—Stream vy. Barnard, 165 N.E. 
727, 120 Ohio St. 206, 64 A.L.R. 1144. 


Okl.—Lieuallen v. Young, 241 P. 342, 
115 Okl. 153. 


Or.—Beard v. Beard, 133 P. 795, 66 
Or. 526. 


Pa.—In re Bowman’s Estate, 152 A. 
38, 301 Pa. 337; Lorenzo v. Rinn, 148 
A. 53, 298 Pa. 108; Montelius v. Mon- 
telius, 58 A. 910, 209 Pa. 541; Kauss 
Vin ttohnerse Avil0L6, i2 Pa. 4385 
51 Am.S.R. 762; Kline v. Edwards, 72 
Pa.Super. 253; Smith v. Summerhill, 
31 Pa.Super. 235; Rudy v. Myton, 19 
Pa.Super. 312 [foll Shannon v. Cast- 
ner, 21 Pa:Super. 294]; Karch v. 
Karch’s Adm’r, 10 Pa.Co. 669; Gather- 
cole v. Wolf, 7 Kulp 305. 


$.C.—Trimmier v. Thomson, 19 S.E. 
PRY bee: al ON Gres Wie 


Tenn.—Gibson v. Buis, 218 S.W. 220, 
142 Tenn. 133. See Wilson v. Wil- 
son, 267 S.W. 364, 151 Tenn. 486 (in 
action against executor for proceeds 
of note claimed by plaintiffs as gift 
from decedent, testimony of plaintiffs 
as to conversations with decedent 
tending to show why they permitted 
decedent to use moneys collected on 
note during his lifetime is admissible 
as tending to rebut the inference that 
they had surrendered or did not claim 
the note). 


Tex.—Hurley v. Lockett, 12 S.W. 
212, 72 Tex. 262; Willis v. Pierce, (Civ. 
App.) 260 S.W. 1087; First Nat. Bank 
v. Rush, (Civ.App.) 227 S.W. 378 [mod 
on other grounds (Commn.App.) 246 
S.W. 349. motion gr (Commn.App.) 249 
S.W. 183]; Marshall v. Campbell, (Civ. 
App.) 212 S.W. 723; Wells v. Hobbs, 
122 S.W..451, 57 Tex.Civ.App, 375. 


W.Va.—Curtis vy. Curtis, 100 S.B. 
856, 85 W.Va. 37, 8 A:L.R. 1091; Paint- 
er v. Long, 72 S.E. 1092, 69 W.Va. 765; 
Wooldridge v. Wooldridge, 72 S.E. 654, 


Wis. 328. 


See Johnson v. Shaver, 172 N.W. 
676, 41 S.D. 585 (holding that the 
court wrongfully excluded testimony 
of a daughter that she never had 
trouble with deceased where another 
testified that deceased gloated over 
disinheriting her). 


[a] Rule applied.—(1) Where de- 
fendant’s witness has testified that he 
gave plaintiff a certain note, plaintiff 
can testify that such witness gave the 
note to defendant’s intestate, who in- 
dorsed it to plaintiff. Trimmier v. 
Thomson, 19 S.E. 291, 41 S.C. 125. 
(2) Where plaintiffs, relying on the 
possession of a deceased person to 
complete their titie by adverse posses- 
sion, introduced the testimony of his 
administrator as to such possession, 
it was error to exclude evidence for 
defendant as to such deceased person’s 
acts in relation to the land. Hurley v. 
Lockett, 12 S.W. 212, 72 Tex. 262. (8) 
Where, in an action by an administra- 
tor against a person to whom the in- 
testate had disposed of his property 
before his death, plaintiff produces in 
evidence certain answers of defend- 
ant, in an examination in the probate 
court, as to his disposition of the 
property in dispute, defendant may in- 
troduce so much of his testimony giv- 
en on such examination as he may 
deem material. Beardslee v. Reeves, 
43 N.W. 677, 76 Mich. 661. (4) Where 
the representatives of decedent intro- 
duce admissions of the survivor, the 
survivor may testify as to the facts 
concerning which they were made, al- 
though equally within the knowledge 
of decedent. Smith’s Appeal, 18 N.W. 
195, 52 Mich. 415. (5) The adminis- 
tratrix in a death action, by calling 
heirs to testify concerning facts 
equally within deceased’s knowledge, 
waived the law prohibiting the op- 
posite party from so testifying. Rock 
v. Gannon Grocery Co., 224 N.W. 752, 
246 Mich. 545. 


[b] Corporate officer. —- Where 
decedent’s administrator went into the 
matter of transactions with a corpo- 
ration, incompetency of a corporate 
officer to testify, was waived, and the 
officer could testify as to any of the 
transactions. Johnson y. Bank of 
Wisconsin, 158 N.W. 59, 163 Wis. 369. 
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communication testified to ever occurred ;*1 
where the statutes expressly provide that, where an 
executor or administrator is a party to a suit, the 


[c] Purpose of statute permitting 
a party to testify to personal transac- 
tions testified to by another is to en- 
large the right of the parties to tes- 
tify in their own behalf. Stream v. 
Barnard, 165 N.E. 727, 120 Ohio St. 
206, 64 A.L.R. 1144. 


{d] Conversations not in presence 
of deceased.—Under a statute pro- 
viding that no party shall be allowed 
to testify of his own motion or in his 
own behalf when any adverse party 
sues or defends as the executor, ad- 
ministrator, or heir of any deceased 
person, but that where, in any such 
action, any witness, not a party to the 
record, or in interest, and not an agent 
of such deceased person, shall in be- 
half of any party testify to any con- 
versation or admission, by any ad- 
verse party, occurring before the 
death, and, in the absence of such de- 
ceased person, 
may also testify as to the same ad- 
mission or conversation, in a will con- 
test by heirs of a decedent against 
his widow, the widow may deny state- 
ments testified to have been made by 
her in the presence of the witnesses 
testifying, but not in the presence of 
her husband. Judy v. Judy, 104 N.E. 
256, 261 Ill. 470. 


fe] In North Carolina (1) conver- 
sations on behalf of a party and a de- 
ceased coparty are admissible +where 
such decedent was not represented in 
the cause after his death and the ad- 
verse party had introduced similar 
conversations (Davison v. West Ox- 
ford Land Co., 36 S.E. 162, 126 N.C. 
704); (2) but it has been held that a 
party is incompetent to contradict the 
evidence of a disinterested witness 
who testified to a conversation be- 
tween such party and his deceased as- 
signors who had an interest in the 
controversy (Busbee v. Surles, 77 N.C. 
62). (3) Ina widow’s suit to rescind 
a separation agreement between her 
and her deceased husband, where evi- 
dence by the husband’s lawyer had 
been received as to what occurred be- 
tween plaintiff and him at and prior 
to the agreement, it was not error to 
admit a telegram from plaintiff to her 
husband after plaintiff's statement 
that she had shown the lawyer all 
telegrams or communications she had 
with the husband at that time. Sat- 
terthwaite v. Davis, 120 S.H. 221, 186 
NCS 565. 


{f] In Virginia (1) in an action 
against an administratrix on a note 
claimed to have been executed by her 
intestate, where she asserted that it 
was a forgery, and had been prepared 
by plaintiff in pursuance of a general 
scheme to defraud, and offered evi- 
dence to show that plaintiff claimed to 
hold notes against two persons, when 
in fact he did not, it was held that, 
under Code § 3346 subd 2, plaintiff was 
not a competent witness to deny such 
evidence. Ely v. Gray, 100 S.E. 660, 
664, 125 Va. 708. (2) “The test of 
competency under the statute is to 
be found, not in the fact as to which 
the party is called to testify, but in 
the contract or other transaction 
which is the subject of the investiga- 
tion; and if such contract or other 
transaction was with a person who 
has since died, the other party cannot 
be allowed to testify at all as to any 
fact in the case.” Ely v. Gray, supra. 
(3) In a suit involving the use of a 
private way by prescription over the 
land of defendant, a former owner 


such adverse party, 


was, however, held competent, under 


WITNESSES 


but 


Code (1904) § 3346 subs 2, to testify 
as to the use of the way by permission 
of one then dead, in view of plaintiff's 
testimony as to the transaction. Witt 
v. Creasey, 86 S.H. 128, 117 Va. 872. 


Matters as to which disqualification 
is removed see infra § 484. 


31. Ind.—Atkinson v. Maris, 81 N. 
HE. 745, 40 Ind.App. 718. 


Mass.—Cogswell vy. Hall, 
461, 185 Mass. 455. 


Mo.—Moore vy. Renick, 68 S.W. 936, 
95 Mo.App. 202. 


N.Y.—Funson vy. Salisbury, 44 N.Y. 
S. 205, 15 App.Div. 214. 


Pa.—In re Bowman’s Estate, 152 A. 
38, OOD MP arace tl. 


[a] In Alabama (1) the rule of the 
text applies, and a party may go so far 
as simply to deny that he had a trans- 
action or conversation with deceased, 
but he cannot show what he said or 
did in such conversation. Warten v. 
Black, 70 So. 758, 195 Ala. 93; Pearce 
v. Mills, 67 So. 581, 190 Ala. 616; 
Blount v. Blount, 48 So. 581, 158 Ala. 
242, 21 L.R.A.N.S. 765, 1% Ann.Cas. 
392; Frank v. FPrompson, 16 So. 634, 
105 Ala. 211. Contra Payne v. Long, 
31 So. 77, 131 Ala. 438; Miller v. Can- 
non, 4 So. 204, 84 Ala. 59 [expl Wood 
v. Brewer & Brewer, 73 Ala. 259; 
Dismukes & Patrick v. Tolson & Bar- 
rett, 67 Ala. 386; Killen v. Lide’s 
Adm’x, 65 Ala. 505; Boykin v. Smith, 
65 Ala. 294; Tisdale v. Maxwell, 58 
Ala. 40; Cousins vy. Jackson, 52 Ala. 
262]. (2) Frank v. Thompson, 16 
So. 634, 105 Ala. 211, the case announc- 
ing the rule was overruled in Payne 
v. Long, 31 So. 77, 181 Ala. 438, but the 
effect of the ruling in the latter case 
was in turn limited in Blount v. 
Blount, 48 So. 581, 158 Ala. 242, 21 
DR VAANG SS. =2b5;, 1G Ann Cas: 3o2 i to! 
the rule as announced supra this note 
[a] (1). Warten v. Black, 70 So. 758, 
763, 195 Ala. 93. 


[b] In New York (1) although it 
has been said that, where a witness 
has testified to an alleged conversa- 
tion between deceased and defendant, 
the latter should be permitted to tes- 
tify as to whether the conversation 
took place (Gorham y. Price, 25 Hun 
11), (2) and that testimony by defend- 
ant that he did not give plaintiff’s in- 
testate a bill of sale of certain prop- 
erty is admissible, although involving 
a transaction with decedent, to contra- 
dict a witness for plaintiff who testi- 
fied that he had seen such a bill of 
sale (Funson y. Salisbury, 44 N.Y.S. 
205, 15 App.Div. 214), (3) there is au- 
thority holding that the interested 
party cannot testify that an alleged 
conversation or an interview concern- 
ing the agreement or transaction did 
not take place, any more than he can 
testify concerning the transaction 
(Healy v. Malcolm, 91 N.Y.S. 207, 99 
App.Div. 370; Walsh v. McArdle, 29 
N.Y.S. 169, 78 Hun 411; Carney v. Wad- 
hams, 88 Hun 636, 9 N.Y.Civ.Proc. 
204; Dyer v. Dyer, 48 Barb. 190), (4) 
but he may testify to extraneous facts 
tending to show that the witness in- 
troduced by the representative of de- 
cedent testified falsely (Wilson v. 
Reynolds, 98 N.Y. 640; Pinney v. Orth, 
Gist NE Yo. 447, 2) Ne YY. Civ. Proe. iw. MMc- 
Kenna v. Bolger, 1 N.Y.S. 651, 49 Hun 
259, Taff 22 Ni. 1132) 117 N.Y. 6517- 
McKenna v. Bolger, 37 Hun 526, 8 N.Y. 
Civ.Proe: 127, 2 How.Pr.N,S. 411. “See 
Lewis v. Merritt, 98 N.Y. 206 [where 
the testimony tended to affirm the 


70 N.E. 


bet > a ee 
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other party shall not be permitted to testify in his 
own favor, the living party being an incompetent 
witness, the rule does not apply as to him.*? 


The 


transaction]). (5) Thus he may tes- 
tify that the witness who detailed the 
alleged conversation was never pres- 
ent at the place specified where the 
conversation took place (Pinney v. 
Orth, supra; Healy v. Malcolm, 91 N. 
Y.S. 207, 99 App.Div. 370), (6) or that 
the survivor himself was not present 
at the specified place when the al- 
leged conversation took place (Pin- 
ney v. Orth, supra; McKenna v. Bolg- 
er, 1 N.Y.S. 651, 654, 49 Hun 259 [aff 
22 NBs 1132, 117 NEY S652). VeMr the 
test is that “if the question relates 
directly to and in hec verba what was 
said, it must be rejected; while all 
negations tending to show that the 
evidence sought to bé overcome must 
be false, may be used. The line is 
shadowed, but nevertheless at length 
is distinctly visible*’ McKenna v. 
Bolgér, supra. (8) So, where an an- 
swer to the question would have been 
more than a mere denial of the wit- 
ness being present and having heard 
the conversation, or where the answer 
would have gone to the substance of 
the communications between the par- 
ty and deceased, the evidence is in- 
admissible. Burns y. Mullen, 58 N.Y. 
S. 933, 42 App.Div. 116, 29° N.Y-Civ- 
Proc. 851. (9) Ina proceeding by an 
administrator to recover property 
which respondents claimed was given 
to them by deceased while on her 
death bed, by giving them a key to 
the drawer in which the property was 
kept, testimony by the administrator, 
that he saw the property in the pos- 
session of decedent on a day prior te 
the day of the alleged gift, did not 
open the door, so that respondents 
could testify, over objection, that the 
key was given them by Some one in 
the room where deceased was, the evi- 
dence not tending to rebut the ad- 
ministrator’s testimony. Adler v. 
Levene, 180 N.Y.S. 840, 191 App.Div. 
40 [aff 177 N.Y.S. 820, 107 Misc. 574]. 
(10) Where a witness testified that 
deceased had acquiesced in a proposal 
made by defendant to which the wit- 
ness also acquiesced, but did not tes- 
tify to anything deceased said at the 
interview, defendant is competent to 
deny the making of the contract with 
the witness. Lefevre vy. Silo, 98 N.Y.S. 
321, 112 App.Div. 464. (11) A defend- 
ant cannot testify.as to personal 
transactions between himself and de- 
cedent for the purpose of contradict- 
ing plaintiff’s evidence, where the ma- 
terial and substantial part of plain- 
tiff’'s testimony is admitted, although 
there is some discrepancy as to de- 


tails. Clift v. Moses, 20 N.E. 392, 112 
ENeaY 6. 

82. Skelton v. Richardson, 77 Ga. 
546; Froman v. Rous, 83 Ind. 94; 


Hensley v. Reichart, 147 N.E. 736, 83 


Ind.App. 335; Boram v. St. Joseph 
Loan & Trust Co., 141 N.E. 364, 80 
Ind.App. 467; Kibler v. Potter, 39 N. 


HB. 525, 11 Ind.App. 604; Nelson v. 
Masterson, 28 N.E. 731,:2 Ind.App. 524; 
Allen v. Jones, 27 N.HE. 116, 1 Ind.App. 
63; Poague v. Mallory, 235 S.W. 491, 
208 Mo.App. 395; Fountain v. Linn, 31 
A. 982, 57 N.J.Law 503. See Parsons 
v. Harvey, 195 S.W. 530 [aff 221 S.W. 
21, 281 Mo. 413] (where plaintiff, as 
widower, under revised statutes of 
1909, obtained a probate court order 
dispensing with admirtistration on his 
wife’s estate, and authorizing him to 
sue for, and collect and retain, her 
property). But see Hathaway v. Me- 
Bride, (Mo.App.) 198 S.W. 1143 (hold- 
ing that, where testimony was re- 
ceived that defendant, sued by an ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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general rule is particularly applicable where the wit- 
ness first introduced is himself interested in the re- 
sult of the suit;** although some authorities hold 
that the incompetency is removed only when the ad- 
verse party himself testifies or introduces the testi- 
mony of decedent or an interested person, and that 
an interested witness is not rendered competent 
when his adversary introduces the testimony of dis- 
In such ease, however, 
while he may not testify to the transaction with de- 
ceased, he may impeach the witness by denying that 
Where an administra- 
tor has introduced in evidence a letter from the ad- 
verse party giving a narrative of the transaction with 
decedent on which the action was based, the adverse 
party is competent to testify in his own behalf to 
the transaction,*® and the same rule has been applied 
as to receipts of the adverse party introduced by the 


interested witnesses only.34 


such witness was present.°® 


ecutrix on a note, made certain ad- 
missions before a witness ard the tes- 
tator, defendant’s version of the con- 
versation was competent). 


33. Ga.—Parkerson v. Burke, 59 
Ga. 100. 


Tll.— Butz v. Schwartz, 25 N.E. 1007, 
125 ete 180. fait 32) LikApp. 15615 
Loucks v. Paden, 63 Ill.App. 545. 


Ky.—kKuhn’s Adm’r v. Kuhn, 69 S. 
W-= 1077, 24 Ky. Li 787. 


Ohio,— Williams v. Longley, 3 Ohio 
Cir.Ct. 508,-2 Ohio Cir.Dec. 292. 


W.Va.—Metz’s Adm’r v. Snodgrass, 
9 W.Va. 190. 


34,. Ala.— Payne’ v..-Wong, -3111S0. 
TT, 131 Ala. 438 [foll Miller y. Can- 
non, 4 So. 204, 84 Ala. 59, and overr 
Frank v. Thompson, 16 So. 634, 105 
Ala. 211]. 


Ga.—Shippey v. Carpenter, 135 S.E. 
220, 36 Ga.App. 61; Drawdy v. Mus- 
slewhite, 107 S.E. 549, 27 Ga.App. 84; 
Jones v. Teasley, 105 S.E. 46, 25 Ga. 
App. 784. 


Il)—Volbracht v. White, 64 N.E. 
324, 197 Ill. 298; Ruckman y. Alwood, 
at Fil. 155. 


Kan.—Johnson vy. Guyer, 214 P. 411, 
113 Kan. 308. 


Ky.—Crafton vy. Inge, 98 S.W. 325, 
124 Ky. 89, 30 Ky.L. 313; Swinebroad 
v. Bright, 76 S.W. 365, 116 Ky. 514, 
25 Ky.L. 7425 73 S.W. 1031, 24 Ky.L. 
2253. , 


Minn.—Caldwell Milling & Elevator 
Cor Nan lawton May eo. m0 9% Naw.) 09.0, 
141 Minn. 255; Redding v. Godwin, 
46 N.W. 563, 44 Minn. 355. 


Mo.—Poague v. Mallory, 235 S.W. 
491, 208 Mo.App. 395; Brunk v. Metro- 
politan St. Ry. Co., 200 S.W. 443, 198 
Mo.App. 243; McCracken v. Schuster, 
CApp.)' 179° Swe 757. 


N.Y.—Lyon v.. Ricker,.36 N.H. 189, 
141 N.Y. 225; Healey v. Malcolm, 73 
N.Y.S. 259, 66 App.Div. 501; Niskern 
v. Haydock, 48 N.Y.S. 895, 23 App.Div. 
175; Hard v. Ashley, 18 N.Y.S. 413 
[aff 32 N.E. 1015, 136 N.Y. 645]. 


N.C.—Hall v. Holloman, 48 S.E. 515, 
136 N.C. 34 [foll Blake v. Blake, 26 S. 
BH. 816, 120 N.C. 177; Armfield v. Cal- 
vert, 9 S.H. 461, 103 N.C. 147; Sum- 
ner v. Candler, 92 N.C. 634; McRae v. 
Malloy, 90 N.C. 521; MeCanless v. 
Reynolds, 74 N.C. 301]. 


S.C.—Brice v. Hamilton, 12 S.C. 32. 


Tex.—Royall v. Holloway, 299 S.W. 
862, 118 Tex. 1; Hunt v. Garrett, (Civ. 
App.) 275 S.W. 96 [rev in part on oth- 
er grounds (Commn.App.) 283 S.W. 
489]. 


WITNESSES 


Va.—Wells’ Adm’r v. Ayers, 5 S.E. 
21, 84 Va. 341. 


[a] Rule applied.—(1) The in- 
competency of a party in interest to 
testify to transactions or communica- 
tions had by himself with a person de- 
ceased is not removed by the introduc- 
tion of testimony as to the same mat- 
ter by witnesses other than the repre- 
sentatives of deceased. Brice v. 
Hamilton, 1258.6) 325, (2), In an ac- 
tion by a passenger for injuries when 
assaulted by a street railway con- 
ductor, who had died before suit, the 
fact that passengers testified for the 
company did not render plaintiff’s tes- 
timony as to the altercation compe- 
tent. Brunk v. Metropolitan St. Ry. 
Co., 200 S.W. 448, 198 Mo.App. 243. 
(3) In an action against an executor, 
the testimony of the chief beneficiary 
under decedent’s will concerning a 
conversation between plaintiff and de- 
cedent did not remove plaintiff's in- 
competency to testify under Rey. St. 
(1919) § 5410, there being no provision 
to that effect in the statute. Poague v. 


Mallory, 235 S.W. 491, 208 Mo.App. 
39. 
[b] In Iowa (1) under the code, in- 


competency is removed only when the 
administrator or heir is a witness in 
his own behalf and testifies respecting 
the transaction or communication, and 
so, plaintiff suing the administrator 
on a claim against the estate, is not 
permitted to rebut the testimony of 
deceased’s widow who is not.a party 
to the action. Canaday v. Johnson, 40 
Iowa 587. (2) Similarly it was held, 
in an action to establish a claim 
against the estate of a decedent, al- 
though a witness for the estate testi- 
fied to a settlement between plaintiff 
and deceased, in her presence, that 
plaintiff could not testify as to what 
took place between him and deceased 
(Mehlisch v. Mabie, 160 N.W. 363, 
180 Iowa 450);. (3) but under the 
statute providing that the burden of 
proof that a claim is unpaid shall not 
be placed on the parties filing the 
claim, where the executor introduces 
evidence to show payment of the 
claim, a flat negation of the evidence 
offered, although relating to a trans- 
action with deceased, is competent 
(Kauffman v. Logan, 174 N.W. 366, 187 
Iowa 670). (4) Thus, on a claim 
for services where the defense intro- 
duced a check for $200 made by de- 
cedent to plaintiff, which she cashed, 
such check having on its face ‘$300 
due on demand in full of all demands 
to date,” testimony of plaintiff that 
when she accepted the check and 
cashed it the quoted words were not 
on it was competent. Kauffman v. 
Logan, supra. (5) In an action to 
establish an oral gift of land to plain- 
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representative of deceased ;? but it has been held 
that, by introducing evidence of admissions made by 
the adverse party concerning the transaction, the 
executor does not waive his right to object to such 
party’s competency.** Even though the evidence in- 
troduced by the adverse party is incompetent, the 
disqualification is held, in some jurisdictions, to be 
removed,?® but in others a contrary rule has been 
announced.t® . An affidavit of one of the parties con-_ 
cerning her relations with decedent introduced in evi- 
dence by the adverse party to controvert contentions 
of the affiant does not render admissible a full dis- 
closure by the latter of the facts partially disclosed 
in the affidavit.*+ 
a right to meet or explain testimony of witnesses pro- 

duced against him by the executor or administrator | 
should be construed in favor of the competency,*? 

and under it the party is not confined to a mere de- 


A statute giving the other party 


tiff’s deceased, the alleged donor, it 
was held, may not testify concerning 
a contract made by him with deceased 
at the time deceased took possession 
of the land, although plaintiff gives 
testimony in her own behalf. Hagerty 
v.. Hagerty, 172. N.W. 259; 186 Towa 
1329. (6) Testimony within the ex- 
ception to the statute is, of course, 
admissible. In re Champion’s Wstate, 
180 N.W. 174, 190 Iowa 451. 


[c] In Maryland (1) the code pro- 
vision authorizing a party adverse to 
the executor of a decedent to be ex- 
amined as to any transaction with the 
other party to which the executor has 
testified does not permit him to con- 
tradict admissions made by him to the 
testator testified to by the testator’s 
daughter, a third person (Hopper v. 
Beck, 34 A. 474, 83 Md. 647), (2) nor is 
he competent to rebut testimony of 
witnesses for the executor as to what 
he had said in certain conversations 
relating to the subject matter of the 
suit (Webster v. Le Compte, 22 A. 232, 
74 Md. 249). 

[dad] In Michigan third persons are 
competent to testify as to what passed 
between the parties one of whom is 
dead, and their testimony as to a con- 
versation between claimant’s agent 
and deceased is not a waiver of the 
prohibition of the statute so as to 
permit calling the agent to testify as 
to the nature of the transaction. 
Partridge v. Meeker’s Estate, 135 N. 
W. 248, 169 Mich. 308. 


35. Shippey v. Carpenter, 135 S.EB. 
220, 36 Ga.App. 61. 


36. Cline v. Dexter, 101 N.W. 246, 
72 Neb. 619. 


37. In re Peterson’s Estate, 178 N. 
W. 187, 104 Neb. 574; In re Bnyart’s 
Estate, 160 N.W. 120, 100 Neb. 337. 


Check given by decedent and in- 
dorsed by adversary as testimony of 
deceased rendering adversary compe- 
tent see infra § 481. 


38. Harper v. Corcoran, 132 N.wW. 
106, 166 Mich, 474, iy 


39. Anderson v. Anderson, 1 ¥ 
W. 801, 136 Wis. 328. Lae 


40. Griffin v. Train, 85 N.Y.S. 686, 
90 App.Div. 16 [aff ‘81 N.¥.S. 977, 40 
Misc. 290]; Druey v. Baldwin, 172 N. 
W. 663, 182 N.W. 700, 41 N.D. 473: 
Smith v. Burroughs, (Tex.Civ.App.) 
34 S.W.(2d) 364; Massey vy. Allen, 
(Tex.Civ.App.) 222 S.W. 682; Kimmel 
v. Shroyer, 28 W.Va. 505. 


41. Guild v. Eastern Trust 
Banking Co., 133 A. 164, 125 Me. 292. vg 


42. Burke v. Powers’ Estate, 137 
A. 202, 100 Vt. 342; In re Bughbee’s 
Will, 102 A. 484, 92 Vt..175. 
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nial of the testimony adduced,*? but may testify to 
such affirmative facts as have a tendency to meet and 
destroy such testimony,** or any legitimate inference 
deducible therefrom,** and he may testify as to facts 
and circumstances taking place before the death of 
A statute provid- 
ing that, when a party to an action for or against an 
executor offers evidence of statements made by de- 
_ceased against the interest of deceased, statements 
of deceased concerning the same subject matter in his 
own favor may be proved, is not available to execu- 
tors being sued in their individual ecapacity.*? 


Where a third person 
who was present during a transaction between two 
parties, one of whom has since died, has testified in 
respect thereto, the incompetency of the survivor is 
removed,*® and where a witness has testified as to a 


the other party as well as after.*® 


Testimony of third person. 


43. Burke v. Powers’ Estate, 137 A. 
202, 100 Vt. 342; In re Bugbee’s Will, 
102 A. 484, 92 Vt. 175; Gilfillan v. 
Gilfillan’s Estate, 96 A. 704, 90 Vt. 


94. 


44, Paska v. Saunders, 153 A. 451, 
103 Vt. 204; Burke v. Powers’ Es- 
tate, 137 A. 202, 100 Vt. 342; Pope v. 
Hogan, 102 A. 937, 92 Vt. 250; In re 
Buszbee’s Will, 102 A. 484, 92 vt. L253 
Gilfillan v. Gilfillan’s Bstate, 96 A. 704, 
90 Vt. 94; Spencer v. Potter’s Estate, 
80 A. 821, 85 Vt. 


45. Paska v. Saunders, 153 A. ar 
103 Vt. 204; Pope v. Hogan, 102 A. 
937, 92. Vt. 350; In re Bugbee’s Will, 
102 A. 484, 92 Vit: 175. 


46. Spencer v. Potter’s Estate, 80 
Sake SOV ibe 


47. Fredenburg v. Horn, 218 P. 939, 
108 Or. :672,-30) A-L:R. 1158. 


48. Weary v. Wittmer, 77 Mo.App. 
546; Kitchen’s Appeal, 41 A. 480, 187 
Pa. 602;._Dumbach vy. Bishop, 39 A. 38, 
183 Pa. 602; Kauss v. Rohner, .33 A. 
HOMG adit cee.) +o) cole Aimsebee 02s 
Thomas v. Miller, 30 A. 928, 165 Pa. 
216; Ebert v. Roth, 24 A. 685, 150 Pa. 
261; Swint v. McCalmont Oil Co., 30 
Pittsb.Leg.J.N.S. (Pa.) 329. 


fa] Where survivor is widow of 
decedent, the rule of the text applies 
unless she is disqualified on the 
ground that the communication was 


confidential. Dumbach v. Bishop, 39 
A. 38, 183 Pa. 602. 
{b] Party interested in transac- 


tion—-Where the contract was be- 
tween plaintiff on one side and de- 
fendant’s intestate and witness on the 
other, the interests of the witness and 
deceased being joint and mutual as 
against plaintiff, an equitable con- 
struction of a Statute forbidding a 
party to testify in his own favor 
where the other party to a contract 
is dead permits plaintiff to testify 
concerning a conversation between 
the parties as to which witness has 


testified. Weary v. Wittmer, 77 Mo. 
App. 546. 
{[c] Physical facts—The act of 


1891, authorizing the testi- 
mony of a surviving party as to any 
relevant matter occurring before the 
death of the opposite party, if it ‘“‘oc- 
curred” in the presence of such other 
living competent witness, qualifies 
such party to testify only as to con- 
versations or events transpiring in 
his hearing and presence, and not as 
to the existence of mere physical 
facts, such as the manner in which a 
room was furnished, ete. Thomas v. 
Miller, 30 A. 928, 165 Pa.St. 216. 


June 11, 


WITNESSES 


49. U.S.—Clark v. McNeill, 25 F. 
(2d) 247. 

Ill.— Galbraith v. McLain, 84 Ill. 
379; Marshall v. Karl, 60 Ill. 208; 
Jacquin v. Davidson, 49 Ill. 82; Kram- 
er v. Habel, 240 Ill.App. 40. 

91 Ind. 


4 Ind.—Kenney y. Phillipy, 
nie 


ie A om es ev. Stewart, 12 Minn. 


ah ad v. Schwarz, 20 Pa.Dist. 
562. 


[a] Housekeeper not agent.—Un- 
der a Statute providing that, when 
any agent of a deceased or incompe- 
tent person testifies to any conversa- 
tion or transaction between such 
agent and the opposite party, such 
party may testify concerning the 
same conversation or transaction, 
that a housekeeper testified for the 
executor suing the testatrix’ husband 
for the return of his deceased wife’s 
jeweiry respecting delivery of the 
property did not render the husband 
competent, the housekeeper not being 
the wife’s agent. Kramer v. Habel, 
249 Ill.App. 40. 


[b] Attorney who testified that he 
“was in on all of his [decedent’s] 
transactions” and was present at the 
time of the conversation in question 
and testified thereto, but who was 
not representing deceased as attorney 
at that time, was not an agent with- 
in the rule making the adverse party 
competent to testify. Clark v. Mc- 
Neill, 25 F.(2d) 247. 


[ce] Scrivener who draws deed is 
not an agent of the grantor, so that 
the admission of his testimony after 
the death of the grantor removes the 
incompetency of interested witnesses. 
Galbraith v. McLain, 84 Ill. 379; Ken- 
ney v. Phillipy, 91 Ind. 511. 


50. Bigelow v. Ames, 18 Minn. 527. 


51... Jordan v. Jordan, 78 A. 1077, 
76 N.H. 20. 


52. ite -eogeine v. Jackson, 52 
Ala: 262. 


Colo.—Hurd vy. Fleck, 82 P. 485, 34 
Colo. 262. 


Fla.—Booth v. Lenox, 34 So. 566, 45 
Fla. 191. 


Ga.—Padgett v. Gaddis, 119 S.H. 
525, 156 Ga. 385; Tarpley v. McWhor- 
ter, 56 Ga. 410. 


Ill.—Van Meter y. Goldfarb, 
BE 390, "8h7 Tl. 620).41 ATER, 
236 Ill.App. 126]; Roche v. Roche, 121 
N.E. 621, 286 Ill. 336; Domeracki. v. 
Janikowski, 99 N.H. 579, 255 Ill. 575; 
Cylston v. Olroyd, 68 N.E. 373, 204 Til. 


148 N. 
343 [aff 


For later cases, developments and changes in the law see Annotations, 
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transaction in which he acted as agent for decedent, 
the party adverse to decedent becomes competent to 
speak in respect of the same matter,*® and the same 
rule has been applied where the testimony of the 
agent is receivable although he is in fact not sworn.®° 
Testimony of a personal “representative not a party 
to the suit and not representing the estate therein 
does not render admissible the testimony of a party 
claiming against the estate.°+ 


[§ 478] bb. Testimony Given by Adverse Party. 
Where a party who is not himself incompetent, but 
is within the protection of the statute, testifies as to 
matters concerning which parties or persons in inter- 
est adverse to him are incompetent, the disqualifica- 
tion is removed and the latter become competent as 
to any matter concerning which the former has testi- 
fied ;°% but an interested witness is net rendered com- 


Blanchard v. Blanchard, 61 


Aap is N. 
E. 481, 191 Ill. 450; Penn v. Oglesby, 
89 Ill. 110; Platt v. Williams, 175 111. 


App. 1; Parrish v. Vancil, 132 Ill.App. 


495. 

Iowa.—Ridler v. Ridler, 72 N.W. 
671, 103 Iowa 470; Bailey Vv. Keyes, 
Za NW SLOZD De Towa 90; Wood v. 
Brolliar, 40 Iowa 591. 


Ky.—Combs v. Roark, 267 S.W. 210, 
206 Ky. 454; Turner’s Adm’r v. Ward, 
256 S.W. 389; 201 Ky. 2955) Crafton’ v. 
Inge, 98 S.W. 325,124 Ky. 89, 30 Ky.L. 
313; Whitley v. Whitley’s Adm’r, 80 
S.W. 825, 26 Ky.L. 134; Carpenter -v, 
Rice’s Adm’x, 78 S.W.. 458, 25 Ky.L 


1704; Waters v. Davis, 2 S.W. 695, 8 
Ky.L. 688; Haves’ Ex’r v. Harbin, 12 
Bush 445. 


Me.—Burleigh v. White, 64 ai 23% 
Kelton v. Hill, 59 Me. 259. 


N.H.—Cobb v. Follansbee, 107 A. 


630, 79 N.H. 205; Dow v. Merrill, 18 
ACS IT(EGb! ONSET OT OI. 
N.J.—Kapalezynski v. Sitniski, 111 


A. 24, 91 N.J.Eq. 524; Greenwood v. 
Henry, 28 A. 1053, 52 N.J.Eq. 447; Mc- 
Cartin v. Traphagen’s Adm’r, 17 A. 
809, 45 N.J.Eq. 265; Shepherd’s Ex’x 
Vv. ee 18 pete 128: 


Nae A ; 35 
N.E. i081, TEEN; Yo (62> Wilcox. v- 
Corwin, 23° Nn. 165, DET ANUS 00s 
Lewis v. Merritt, 21 N.H. 141, 113 N. 
Y. 386; Morgan v..Foran, 104 N.Y.S. 
1084, 120 App.Div.* 185; Matter of 


Woodward, 74 N.Y.S. 755, 69 App.Div. 
286; Matter of Crane, 74 N.Y.S. 88, 
68 App.Div. 355; Jones v. Perkins, 51 
INGY. Si oo0;, 29 ADDEDive ss Gotten vs 
Cotes, 47 N.Y-S. 922, 22 App.Div. 621; 
Wilcox v. Corwin, 3 N.Y.S. 317, 50 Hun 
425 [rev on other grounds 23 N.E. 165, 
117 N.Y. 500]; Sweet v. Low, 28 Hun 
432; Sidway v. Sidway, 7 N.Y.S. 421, 4 
Silv.Sup. 124; In re McArdle’s Es- 
tate, 250 N.Y.S. 276, 140 Misc. 257; 
Newman v. Globus, 221 N.Y.S. 181, 129 
Mise. 302; In re Fitzpatrick’s Estate, 
206 N.Y.S. 496, 123 Mise. 779; Minns 
v. Crossman, 193 N.Y.S. 714, 118 Misc. 
70; Littman v. Coulter, 16 N.Y.S. 87; 
Mitchell v.. Cochran,.10 N.Y.S. 545; 
Blaesi: v. Blaesi,; L522 NLM St. 6725 14 
N.Y.Civ.Proc. 216; Markell v. Benson, 
55 How.Pr. 360. 


N.C.—Smith v. Allen, 106 S.E. 1438, 
181 N.C. 56; Wolfe v. Hampton, 42 
S.B= 332, 131 N-C. 55> Cheatham’ iv. 
Bobbitt, 24 S.BH. 13, 148 N.C. 343; Wil- 
liams v. Cooper, 18 $B. 213, 113 N.C. 
286; Sumner v. Candler, 92 'N.C. 634; 
Burnett Vv. Savage: 92.N.C. 10: Mur- 
phy v. Ray, 73 N.C. 588; Redman y. 
Redman, 70 N.C. 257. 


Ohio.—Rankin v. Hannan, 88 Ohio 


same title and section number. 
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petent to testify as to transactions with a decedent 
merely because his adversary has been a witness in 
his own behalf, where such adversary 
fy to any such transactions,°* and an incompetent 
party not in the class as to which the incompeteney is 
removed by such adverse testimony remains incom- 
petent.** Testimony of an officer of a corporate par- 
ty is not testimony of the party within the rule.®® 
The competency of a witness testifying as to trans- 
actions with deceased is not waived by a subsequent 
deposition by one of the adverse parties,°® nor does 
the mere fact that.a deposition was given by an ad- 


verse party without filing thereof 


competent to testify respecting transactions with de- 


ceased.®? 


St. 438. 


Okl.—Lieuallen vy. Young, 
342, 115 Okl. 153. 


Or.—Tharp v. 


241) Pe. 


Jackson, 165 P. 585, 


Riven On 278s JOneES yy. Hill, 124 1P; 
206,,.'627 Or-"53. 

Pa.—Rudolph v. Rudolph, 56 A. 938, 
207 -Pa. 339; Proper v. Campbell, 15 
Pa.Super. 153; Steele v. Nichols’ 
Adm’r, 3 Pa.Dist. 517. 

S.C.—Dyson v. Jones, 43 S.E. 667, 
ee 5.C. 308; Brice v: Hamilton, 12 S. 

gO 


Tenn.—Cearley v. Mullins, 7 Tenn. 
Civ.A. 296. 


Va.—Copeland v. 
24 S.E. 218. 


W.Va.—Hall v. Linkenauger, 142 S. 
EB. 845, 105 W.Va. 385; Janes v. Fel- 
ton, 129 S.E. 482, 99 W.Va. 407; Zane 
v. Fink, 18 W.Va. 693. 


[a] Rule applied.—(1) Where 
plaintiff in ejectment calls a disinter- 
ested witness to testify as to a rele- 
vant matter which occurred before 
the death of plaintiff's grantor, and 
in the presence of plaintiff and de- 
fendant, and defendant then testifies 
as to such matter as a witness for 
himself, plaintiff becomes competent. 
Rudolph v. Rudolph, 56 A. 933, 207 
Pa. 339. (2) Where, in an action for 
damages for the death of intestate, 
alleged due to negligence in extrac- 
tion of teeth, plaintiff testified that 
intestate was in good health on the 
day of the extraction, defendant is 
competent to testify as to his conver- 
sation with decedent and as to the 
extraction of the teeth. Minns v. 
Crossman, 193 N.Y.S. 714, 118 Misc. 
70. (3) So the term ‘‘transaction,” as 
used in the controlling statute, in- 
cludes an accident resulting in death, 
in which decedent’s next of kin, the 
real party in interest, was an occur- 
rence witness, testifying in behalf 
of the party bringing the action, 
thereby rendering defendant compe- 
tent to testify as to the same accident. 
Van Meter v. Goldfarb, 148 N.E. 391, 
317 Ill. 620, 41 A.L.R. 343 [aff 236 Ill. 
App. 126]. (4) Where, in an action 
by an executor for the conversion of 
notes owned by his testatrix, plaintiff 
has given testimony tending to es- 
tablish that there had been no per- 
sonal transaction between such own- 
er and defendant, by force of which 
his possession could have been right- 
ful and honest, defendant should be 
permitted to affirm its possibility both 
directly and indirectly. Lewis v. Mer- 
Pitt Zl N.E. Late etal Ss Nv SiSiGcua eC 5) 
In a son’s contest of his father’s will 
making a niece principal beneficiary, 
where ‘the son had testified as to what 
“we paid” the niece during the, years 
that she had lived with and kept 
house for the testator, the niece’s tes- 
timony as to whether she had receiv- 


Copeland’s Adm’r, 


WITNESSES 


did not testi- 


character.®§ 


make a witness 
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Negative testimony. Where the representative of 
a decedent gives merely negative testimony as to a 
transaction, as that it did not occur to his knowl- 
edge, the other party is not thereby authorized to 
testify as to the fact of such transaction and its 


[§ 479] cc. Testimony Adduced on Examination 
of Interested Witness by Adverse Party.®*° 
an interested witness is called by his adversary and 
interrogated as to transactions or communications 
with decedent or other matters as to which he is in- 
competent in his own behalf, his disqualification is 
removed and he becomes competent to testify in his 
own behalf as to matters concerning which he has 


Where 


en so interrogated ;®° and a witne Iter tes- 
been so int gated; and a witness who, after tes 


ed any pay during the years she work- 
ed and kept house for the testator was 
not incompetent under Code § 4604, 
relating to testimony of transactions 
with persons since deceased. In re 
Armstrong’s Hstate, 183 N.W. 386, 191 
Iowa 1210. 


[b] Where deposition of party is 
used, the adverse party becomes com- 
petent. Eaves’ Ex’r v. Harbin, 12 
Bush (Ky.) 445. 


{[c] Gourse pursued by representa- 
tive of decedent governs the compe- 
tency of the adverse party, and if the 
representative does not elect to tes- 
tify, the adverse party remains in- 
competent. Kelton y. Hill, 59 Me. 
259; Shepherd’s Ex’x v. McClain, 18 
N.J.Eq. 128; Sumner v. Candler, 92 
N.C. 634. 


[d] Evidence of coparty whose in. 
terest is adverse.—The admission of 
the testimony of one who, although 
nominally a defendant, is really a 
plaintiff in interest, renders his co- 
defendant competent to testify touch- 
ing the same transaction. Redman v. 
Redman, 70 N.C. 257. 


{e] In Wisconsin, before the pas- 
sage of L. (1867) c 41, where a party 
sued or was Sued as a personal repre- 
sentative of a deceased person, the 
opposite party could not testify in his 
own behalf as to transactions with 
deceased even though such personal 
representative had testified thereto. 
Wright v. Hardy, 22 Wis. 348 


53. Ill—Mann v. Mann, 110 N.E. 
345, 270 Ill. 83; Pennington v. Rowley 
Bros. Co., 241 Ill.App. 58. 


Iowa.—Chapman v. Chapman, 109 N. 
W. 300, 132 Iowa 5; In re Brown’s 
Estate, 60 N.W. 659, 92 Iowa 379. 


Ky.—Richardson v. Isaacs, 118 S. 


W. 1008. 


N.H.—Sheehan v. 
652, 65 N.H. 101. 


N.J.—McCartin Vv. Traphagen’s 
Adm’r, 17 A. 809, 45 N.J.Eq. 265. 


N.Y.—Clift v. Moses, 20 N.E. 392, 
112 NYY. 426; Brown v. Burgett,*15 
N.Y.8. 942 [aff 48 N.B. 986, 149°N-Y. 


Hennessey, 18 A. 


578]; Eagan v. Powers, 4 N.Y.S. 592; 
Pettit v. Geesler, 58 How.Pr. 195. 
[a] Rule applied—In an action 


against an administrator for personal 
services rendered decedent, testimony 
by defendant that a check given by 
decedent, and indorsed by plaintiff, 
was in the handwriting of decedent 
does not entitle plaintiff to testify for 
what the check was given. In re 
Fens Estate, 60 N.W. 659, 92 Iowa 
Sues 


54. Hahn v. Dean, 82 A. 204, 108 
Me. 555. 
[a] Thus defendant who was not 


an heir of deceased was not made a 


competent witness by the fact that 
two heirs at law of the testatrix tes- 
tified at the instance of plaintiff under 
Rev. St. c 84 § 112 par V, providing 
that, where a legal’ representative is 
a party, an adversary heir may testi- 
fy when any other heir testifies for 
the representative. Hahn v. Dean, 82 
A. 204, 108 Me. 555. 


55. Farmers’ Loan & Trust Co. v. 
Wagstaff, 185 N.Y.S. 812, 194 App.Div. 
ib te 


56. Arrington v. Sizemore, 43 S.W. 
(2d) 699, 241 Ky. 171. 


57. Arrington v. Sizemore, supra. 


58. In re Edwards, 10 N.W.. 798, 
58 Iowa 431. 


59. ompetency of witness to tes- 
tify as to matters as to which his ad- 
vevsary interrogates him see supra § 
469. 


60. U.S—Miller v. Consolidated 
Royalty Oil] Co., 23 F.(2d) 317; Gris- 
som v. Sternberger, 10 F.(2d) 764. 


Ala.—Sullivan v. Lawler, 133 So. 
911, 222 Ala. 628; Green v. Ray, 133 
So. 46, 222 Ala. 509; German) -v. 
Sear & Leeper, 39 So. 742, 145 Ala. 


Colo.—Zackheim v. Zackheim, 225 P. 
268, 75 Colo. 161; Allen v. Shires, 107 
P. 1070, 1072, 47 Colo. 433, 439. 


D,.C.—Payne v. Payne, 56 App.D.C. 
167, 11 F.(2d) 464 [cit Cyc]; Lemon 
y, Martin, 55 App.D.C. 186, 3 F. (2d) 


Ill.— Bertolet v. Stoner, 164 Il.App. 
605; Harnish v. Miles, 111 Ill.App. 
105; Becker v. Foster, 64 I1l.App. 192; 
Dunham Towing & Wrecking Co. v. 
Christiansen, 44 Ill.App. 523. 


Ind.—People’s Trust Co. v. Hinton, 
(App.) 177 N.E. 353; Bartlett v. Bur- 
den, 39 N.E. 175, 11 Ind.App. 419. 


mia eee v. Smyth, 24 Iowa 


NE Mag es & v. Esterly, 16 Kan. 
Ky.—McCoy v. Ferguson, 60 S.W. 
(2d) 931, 249 Ky. 334; Coy v. Pursi- 


full, 60 S.W.(2d) 98, 249 Ky. 57; Ar- 
nold v. Cocanaugher, 186 S.W. 488, 
439; 170 Ky. 712 [eit Cye]* 
Md.—Koogle v.” Cline, 73) “An 1672) 
110 Md. 587, 24 L.R.A.N.S. 413; Du- 
val v. Hambleton, 55 A. 431, 98 Md. 
Mich.—Bishop v. Shurly, 211 N.W. 
75, 237 Mich. 76; Gacesa v. Consum- 
ers; Power? Co.,_190) INSWa 279). 220 


Mich. 338, 24 A.L.R. 
Orlich, 175 N.W. 174, 208 Mich. 89; 
Judd v. Judd, 154 N.W. 31, 187 Mich. 
612; Michigan Sav. Bank v. Butler’s 


675; Jonescu v. 


Hstate, 57 N.W. 253, 98 Mich. 381; 
Dunlap v. Dunlap, 58 N.W. 788, 94 
Mich. 11. 
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tifying in his own behalf, is interrogated by his ad- 
on cross-examination as to matters con- 
cerning which he would have been incompetent to tes- 


versary 


Minn.—Shakopee First Nat. Bank v. 
Strait, 78 N.W. 101, 75 Minn. 396. 


Miss.—Birchett v. Hundermark, 110 
So. 237, 145 Miss. 683; Waldauer v. 
Parks, 106 So. 881, 141 Miss. 617. 


Mo.—Starks v. Lincoln, 291 S.W. 
132, 316 Mo. 483; Rauch v. Metz, 212 
S.W. 357; EF. Hattersley Brokerage & 
Commission Co. v. Humes, 182 S.W. 
93, 193 Mo.App. 120; Strode v. From- 
meyer, 91 S.W. 167, 115 Mo.App. 220; 
Tucker v. Gentry, 67 S.W. 723, 93 Mo. 
App. 655. 


N.H.—Palmer 
69 N.H. 300. 


N.Y¥.—De Laurent v. Townsend, 152 
N.E. 699, 243 N.Y. 130; Nay v. Curley, 
21 N.B. 698, 118 N.Y. 575; In re Ber- 
ardini’s Will, 264 N.Y.S. 479, 238 App. 
Div. 433; In re Radley’s Will, 239 N. 
Y.S.44)..228. App.Div. - 1193). In-»re 
Booth’s Will, 213 N.Y.S. 684, 215 App. 
Div. 516; In re Lese, 163 N.Y.S. 1014, 
176 App.Div. 744; Daintrey v. Evans, 
132 N.Y.S. 126, 148 App.Div. 275; Cole 
v. Sweet, 98 N.Y.S. 625, 112 App.Div. 
777, 37 N.Y.Civ.Proc. 86 [aff 80 N.E. 
355, 187 N.Y. 488, 38 N.Y.Civ.Proc. 
290]; Hopkins v. Clark, 35 N.Y.S. 360, 
90 Hun’ 4; Davis v. Gallagher, 9 N.Y.S. 
11, 55 Hun 593 [rev on other grounds 
AGN A 1045, 412'4 NY: 48713) Inure 
Schlossman’s Adm’x, 242 N.Y.S. 417, 
186 Mise. 893; In re Davis’ Estate, 
220 N.Y.S. 204, 128 Mise. 622; In ré 
Glasgow’s Estate, 201 N.Y.S. 541, 121 
Mise. 613 [mod on other grounds 205 
N.Y.S. 559, 209 App: Div. 884]; In re 
Benioff’s’ Estate, 133 N.Y.S. 413, 73 
Mise. 493, 8 Mills Surr. 394. 


Neen oes Va 228 N.W. 
459, 59 N.D. 47. 


hea v. Barnard, 165 N.E. 
727, 120 Ohio St. 206, 64 A.L.R. 1144; 
McNaughton v. Presbyterian Church 
of Coshocton County, 172 N.E. 561, 35 
Ohio App. 443; In re Alger’s Estate, 
10 Ohio App. 93; In re Alger’s Estate, 
29 Ohio C.A. 311. 


Ok1.—Secrest v. Nobles, 223 P. 863, 
97 Okl. 277; Cox v. Gettys, 156 P. 892, 
5S ie 58. 


a.—In re Wood’s Estate, 115 A. 
366, "372 Pa. 8; Watkins v. Hughes, 56 
A. 32, 206 Pa. 526; Young’s Estate, 24 
AL 124, 148 Pa. 573;  Mothes’ Estate, 
29 Pa.Super. 462; Weyant’s Est., 11 
Pa.Dist. 177; Taylor’s Est., 4 Pa.Dist. 
691, 17 Pa.Co. 166; Stockham’s Est., 
19 Pa.Co. 369; Bichhorn’s Hstate, 7 
Pa.Co. 433; McBride’s Estate, 4 Pa. 
Co. 564. 


Tenn.—Bowlen v. Baker, 245 S.W. 
416, 417, 147 Tenn. 36 [cit Cyc]. 


Tex.—Perdue v. Perdue, 217 S.W. 
694, 220 S.W. 322, 110 Tex. 209. [aff 
(Civ.App.) 208 S.W. 353]; Grothaus v. 
NYVACLO pe Se SaWVen AOS 25) UL Ceey Re MDa 
Bradley’s Adm’rs v. Bradley, 13 Tex. 
263; Lester v.. Hutson, (Civ.App.) 167 
S.W. 321; Watson v. Dodson, 121 S.W. 
209, 57 Tex.Civ.App. 32. 


Vt.—Trask v. Walker’s Hstate, 134 
A. 853, 100 Vt. 51; Comstock’s Adm’r 
v. Jacobs, 94 A. 497, 89 Vt. 133, Ann. 
Cas.1918A 465; Brooks v. Mason, 79 
A. 48, 84 Vt. 289; Comstock's Adm’r 
v. Jacobs, 78 A. 1017, 84 Vt. 277, Ann. 
Cas.1913A 679; Dee v. King, 59 A. 839, 
Mi Vit, 20, OS) 1a RvwAs S60: 


Wash.—Floe v. Anderson, 214 P. 
827, 124 Wash. 4388; Robertson v. 
O’Neill, 120 P. 884, 67 Wash. 121. 


W.Va.—Oegdin v. First Nat. Bank, 


v. Bass, 41 A. 447, 


Taylor, 


| N.W. 31, 187 Mich. 612; 


WITNESSES 


138 5.B, 376, 103 W.Va. 665. 


Wis.—In re Menzner’s Hstate, 207 
N.W. 703, 189 Wis. 340; Lamberson 
v. Lamberson, 184 N.W. 708, 175 Wis. 
398; Currie v. Michie, 101 N.W. 370, 
123 Wis. 120; Drinkwine v. Gruelle, 
98 N.W. 584, 120 Wis. 628; Moore v. 
May, 94 N.W. 45, 117 Wis. 192. 


[a] Introduction of testimony giv- 
en by witness in another proceeding. 
—Where, in a suit brought by an ex- 
ecutor at the instance of a residuary 
legatee against defendant for an ac- 
counting, plaintiff introduced defend- 
ant’s evidence taken before the sur- 
rogate on exceptions by the residuary 
legatee to the executor’s accounts, 
based on the executor’s failure to re- 
cover certain alleged claims against 
defendant, in which proceeding de- 
fendant had been examined as a wit- 
ness on behalf of the residuary lega- 
tee, after which the proceeding was 
suspended by the surrogate because 
he deemed himself without jurisdic- 
tion, the reading of defendant’s evi- 


| dence constituted a waiver of the ex- 


ecutor’s right to object that defend- 
ant was disqualified. to testify.as to 
the whole of the transactions refer- 
red to in such testimony. Cole v. 
Sweet, 98 N.Y.S. 625, 112 App.Div. 
777, 37 N.Y.Civ.Proe. 86 [aff 80 NE. 


35D,) US TINE Yom 488, esse Nai. Civeroc: 
290]. 
{b] Calling for cross-examination 


under the statute’ removes the bar. 
Zackheim v. Zackheim, 225 P. 268, 75 
Colo. 161; McCoy v. Ferguson, 60 
S:W.(2d) 981, 249 Ky. .334; Coy v. 
Pursifull, 60 S.w. (2a). 93, 249 Ky. 57; 
Bishop v. Shurly, 211 N.W. 75, 237 
Mich. 76; Jonescu v. Orlich, 175 N.W. 
174, 208 Mich. 89; Judd v. Judd, 154 
Frink v. Tay- 
lor, 228 N.W. 459, 59 N.D. 47; In -re 
Wood’s Hstate, 115 A. 865, 272 Pa. 8; 
Weyant’s Hst., 11 Pa.Dist. 177; Tay- 
Tor’s whists, -4. Pa Dist. (691% “7 Paco. 
166; Stockham’s Est., 19 Pa.Co. 369; 
Lamberson v. Lamberson, 184 N.W. 
708, 175 Wis, 398. 


[ce] Where plaintiff was fully ex- 
amined by defendant before trial, and 
defendant made his deposition a part 
of the record without qualification, 
the bar is removed. Lamberson v. 


Lamberson, 184 N.W. 708, 175 Wis. 
398. 
61. U.S.—O’Neil v. Stratton, 64 F. 


(2d) 911. 


Cal.—Davis v. Mitchell, 290 P. 887, 
108 Cal.App. 43; Deacon v. Bryans, 


263 P. 371, 88 Cal.App. 322. 
Ga.—Carlton v. Western, etc. R. 
Cot, 7 S:B. 623, 81, Ga.-531;" Harper Vv: 


Parks, 63 Ga. 705. 


Idaho.—Hartley Vv. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


Ind.—Timmons v. Gochenour, 117 
N.E. 279, 69 Ind.App. 295. 


Kan.—Lee v. Downing, 214 P. 786, 
113 Kan. 329; Robertson v. Wangler, 
190 P. 788, 107 Kan. 45; State Bank 
of Downs v. Abbott, 179 P. 326, 104 
Kan. 344; Poole vy. Poole, 150 P. 592, 
96 Kan. 84, Ann.Cas.1918B 929; Plow- 
man v. Nicholson, 105 P. 692, 106 P. 
279, 81 Kan. 210. 


Mich.—-In re Van Wormer’s Estate, 
238 N.W. 210, 255 Mich. 399; De War 
v. Juett, 199 N.W. 659, 228 Mich. 84: 
Fox v. Barrett’s Estate, 75 .N.W. 440, 
117 Mich. 162 [foll Cady We Burgess, 
108 N.W. 414, 144 Mich. 523; Lange v. 
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tify on the direct examination, he becomes competent 
to testify in his own behalf as to such matters,°* but 
the rule is not applicable where the cross-examiner 


Klatt, 97 N.W. 708, 135 Mich. 262]. 


Minn.—Schwantz v. Kleiber, 170 N. 
W. 210, 141 Minn. 332; Stair v. Mec- 
Nulty, 157 N.W. 1073, 133 Minn. 136, 
Ann.Cas.1918D 201; In re Paulson’s 
Hstate, 150 N.W. 914, 128 Minn. 277; 
In re Hess’ Estate, 59 N.W. 193, 57 
Minn. 282. 


Mo.—Meffert v. Lawson, 287 S.W. 
610, 8315 Ma 1091; Banking House of 
Wilcoxson & Co. v. Rood, 33 S.W. 816, 
132 Mo. 256; People’s Bank of Queen 
City v. tna Casualty & Surety Co., 
40 S.W.(2d) 535, 225 Mo.App. 1113; 
Reitz v. O’Neil, (App.) 2 S.W. (2a) 
178; Pierce Loan Cox v. Killian, 132 §s. 
W. 280, 153 Mo.App. 106; Stuyvaert 
v. Arnold, 99 S.W. 529, 122 Mo.App. 
421; Tierney v. Hannon’s Ex’r, 81 Mo. 
App. 488, 


N.Y.—Kings County Trust Co. v. 
Hyams, 152 N.E. 129, 242 N.Y. 405; 
Matter of Cozine, 93 N.Y.S. 557, 104 
App.Div. 182 [mod on other grounds 
9:8) NEYAS..111049,071.13 “fA pp Div. W224" 
Hackstaff v. Hackstaff, 31 N-Y.S. 11, 
82. Hun’ 16,, 24 N. ¥.Civ.Proc. 12035 In 
re McArdle’s Estate, 250 N.Y.S. 276, 
140 Mise. 257; Howe v. Schweinberg, 
23" N- YS 1607/44 Misces%3 \fattl. 215 Nese 
S. 469, 1 Mise. 481]; Blankman v. Mc- 
Queen, 13 N.Y.S. 663. 


N.C.—Herring v. Ipock, 121 S.E. 758, 
ee N.C. 459; Gray v. Cooper, 65 N.C. 


Okl.—In re Dearborn’s Estate, 2 P. 
(2d) 93, 151 Okl. 58; Secrest v. No- 
bles, 223 P. 863, 97 Ok1. 277; Conwill 
v. Eldridge, 177 P. 79, 86, 71 Okl. 223 
es Cyejs 


a—In re Mack’s Estate, 123 A. 
463, “378 Pa. 426; In reSGcehring’s Es- 
tate, 106 A. 60, 263 Pa. 47; In re Clad, 


63 A. 542, 214 Pa. 141; Boyd v. Consho- 
hocken Worsted Mills, 24 A. 287, 149 
Pa. 363; Kinkle’s Estate, 13 York 
Leg.Rec. 170. 


Philippine.—Tongco y. Viangon, 50 
Philippine 698. 


Tenn.—Bowlen v. Baker, 245 S.W. 
416, 417, 147 Tenn. 86 [cit Cyc]. 


Tex.—Reynolds v. Porter, (Civ. 
App.) 54 S.W.(2d) 1086; Reynolds v. 
Reynolds, (Civ.App.) 224 Sw. 382; 
Reyes v. Escalera, (Civ.App.) 131 S. 
W. 627; Edwards v. White, (Civ.App.) 
120 S.W. 914. 


Wash.—Johnson v. Clark, 206 P. 
914, 120 Wash. 25; Robertson v. 
O’Neil, 120 P. 884, 67 Wash. 121. 


W.Va.—Woodyard v. Sayre, 111 S. 
BE. 313, 90 W.Va. 547. 


But see Doggett v. Greene, 98 N.E. 
219, 254 Ill. 1384, Ann.Cas.1913B 1166 
{rev 163 Ill.App. 369] (incompetency 
of a party to testify as to a contract 
not removed, although he was asked 
on cross-examination whether he ob- 
tained a special offer fram deceased). 


[a] Rule applied.—Where an in- 
competent witness is asked a direct 
question on cross-examination, his 
answer is competent against the par- 
ty eliciting it. Banking House of 
Wilcoxson & Co. v. Rood, 33 S.W. 816, 
132-Mo. 256. 


{b] Time of testifying in own be- 
half.—When, by cross-examining, a 
party waives his right to exclude tes- 
timony as to a transaction with a de- 
cedent, the other party may give fur- 
ther testimony as to such conversa- 
tions at any appropriate time in the 
trial, although not examined relative 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


se 
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is seeking to keep out incompetent testimony and not 
to use the disqualified witness,*? nor where the ques- 
tion relied on to remove the incompetency is within 
the limits of the direct examination,®* or where it 
does not call for evidence of a transaction with de- 
The calling to testify by one opposed in 
interest, however, is not sufficient to remove the dis- 
qualification where another opposed in interest ob- 
The disqualification may also be removed 
by the reading in evidence of testimony given by 
the interested witness at a former trial or hearing ;°° 
and it has been held that a party waives the incom- 
petency of his adversary by taking the latter’s dep- 
osition,®* even though, although there is authority 
to the contrary,®® he does not use it at the trial;°° 


cedent.®4 


jects.° 


but where plaintiff had attempted 


thereto on redirect examination. 
Stair v. McNulty, 157 N.W. 10738, 133 
Minn. 136, *Ann.Cas.1918D 201. 


62. Randall v. Randall, 166 P. 516, 
101 Kan. 341. . 


63. Jackson v. Evans, 78 N.C. 128. 


[a] Thus, in an action against an 
administrator, the testimony of a wit- 
ness is not rendered admissible to 
prove a transaction between the wit- 
ness and defendant’s intestate, where- 
by certain bonds, the subject of this 
action, were assigned to the witness, 
who assigned them to plaintiff, by the 
fact that, on the cross-examination, 
a question explanatory of a _ state- 
ment made in his examination in 
chief, relative to such transaction, 
was asked the witness and he answer- 


ed it. Jackson vy. Evans, 73 N.C. 128. 
64. In re Eno’s Will, 187 N.Y.S. 
756, 196 App.Div. 131; Mercantile 


Safe Deposit Co. v. Dimon, 67 N.Y.S. 
430, 55 App.Div. 538. 


[a] TEllustrations.—(1) On a will 
contest, where a witness was asked 
by contestants about a transaction, 
the question not disclosing the pres- 
ence of the testator, and proponents’ 
counsel then inquired whether deceas- 
ed was present on that occasion, and 
the witness answered in the affirma- 
tive, such question was held not to call 
for testimony as to a personal trans- 
action, so as to make his evidence 
competent for the opposing side. In 
re Eno’s Will, 187 N.Y.S. 756, 196 App. 
Div. 131. (2) Where plaintiff claim- 
ed certain chattels under a gift causa 
mortis, and on cross-examination was 
questioned by deceased’s administra- 
tor as to an affidavit she had made 
relating to a personal transaction 
with decedent, but the purpose of the 
question was to show an admission in 
such affidavit contrary to the theory 
of a gift causa mortis, and not to 
prove what transpired at the time the 
gift was made, plaintiff was not there- 
by rendered competent to testify to 
the whole transaction referred to in 
the affidavit. Mercantile Safe Deposit 
Co..v. Dimon, 67 N.Y.S. 430, 55 App. 
Div. 538. 

What are transactions or communi- 
cations with decedent or incompetent 
generally see supra §§ 390-465. 


65. Anthony v. Sturdivant, 50 So. 
1028, 163 Ala. 530. 


66. Ala.—Sullivan vy. Lawler, 
So. 911, 222 Ala. 628. : 

Neb.—Russell v. Close’s Estate, 119 
N.W. 515, 83 Neb. 232. 


N.Y.—De Laurent v. Townsend, 152. 
N.E. 699, 243 N.Y. 180; Cole v. Sweet, 
80 N.B. 355, 187 N.Y. 488, 38 N.Y.Civ. 
Proc... 290, 5) 


Wash.—Levy v. Simon, 205 P. 426, 


, 


133 


« 


2 
a 


WITNESSES 


affected." 


to take defend- 


119 Wash. 179. 


Wis.—Enwright v. Griffith, 172 N. 
W. 156, 169 Wis. 284. 


[a] Rule applied.i—Where the ad- 
ministrator, in an action in the su- 
preme court to recover property of de- 
ceased, offers in evidence defendant’s 
testimony taken in discovery proceed- 
ings in a surrogate’s court, defend- 
ant becomes a competent witness to 
transaetions with deceased. De Laur- 
ent v. Townsend, 152 N.E. 699, 243 
NEY: 1307 


67. Cal.—McClenahan v. Keyes, 
206 P. 454, 188 Cal. 574; Hussey v. 
Loeb, 213 P. 271, 60 Cal.App. 469. 


Ky.—McCoy v. Ferguson, 60 S.W. 
(2d) 9381, 249 Ky. 334; Coy v. Pursi- 
full, 60 S.W.(2d) 98, 249 Ky. 57; Wil- 
helm v. Orlamuende’s Adm’x, 15 S.W. 
(2d) 511, 228 Ky. 719. 


Mo.—Hodge v. St. Louis Union 
Trust Co., 261 S.W. 67; Rice v. Wad- 
dill, 67 S.W. 605, 168 Mo. 99; Borgess 


Inv. Co. v. Vette, 44 S.W. 754, 142 Mo. 
560, 64 Am.S.R. 567; In re Soulard’s 
Estate, 43 S.W. 617, 141 Mo. 642; Ess 
v. Griffith, 40 S.W. 930, 189 Mo. 322; 
Tomlinson v. Ellison, 16 §.W. 201, 104 
Mo. 105; Radke v. Radke, (App.) 221 
S.W. 739; BP. M. Bruner Granitoid Co. 
v. Glencoe Lime & Cement Co., (App.) 
187 S.W. 807; Bush v. Block, 187 S: 
W. 1538, 193 Mo.App. 704; Alexander 
v. Sovereign Camp of Woodmen of 
the World, 186 S.W. 2, 193 Mo.App. 
411; EF. Hattersley Brokerage & Com- 
mission Co. v. Humes, 182 S.W. 93, 
193 Mo.App. 120. 


N.H.—Barrett v. Cady, 96 A. 325, 78 
N.H. 60; Clark v. Clark, 83 A. 515, 
76 N.H. 4380. 


N.C.—Andrews v. Smith, 150 S.E. 
670, 198 N.C. 34. 


Okl.—Cox v. Gettys, 156 P. 892, 53 
OKI. 58. 


Tenn.—Thomas v. Irvin, 
1045, 90 Tenn. 512. 


Tex.—Allen v. Pollard, 212 S.W. 468, 
109 Tex. 536 [rev (Civ.App.) 171 S.W. 
530]; Lester v. Hutson, (Civ.App.) 
167 S.W. 321. 


[a] Admissibility of deposition.— 
(1) Where the executor of the estate 
of a deceased person takes the deposi- 
tion of the adverse party incompetent 
to testify, thereby waiving the in- 
competency, such adverse party may 
put such deposition in evidence on 
the trial. Hussey v. Loeb, 213 P. 271, 
60 Cal.App. 469; Thomas v. Irvin, 16 
S.W. 1045, 90 Tenn. 512. (2) So, in a 
suit brought by an administrator of a 
deceased person, to recover assets of 
deceased, alleged to be in the custody 
of defendant, the testimony of defend- 
ant to a transaction with deceased, 
taken before a commissioner, at the 


16 S.W. 
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ant’s deposition before trial and interrogated him 
with reference to transactions with a decedent, but 
the deposition was quashed on plaintiff’s motion be- 
cause of defendant’s misconduct, it was held that 
plaintiff did not lose his right to object to defend- 
ant’s testifying to such transactions.’° 
held that one whose testimony taken at the hearing 
on a citation in the probate court is introduced by his 
adversary is not thereby called as a witness by his 
adversary, and his incompetency as a witness, out- 
side of admissions made on such examinations, is not 
So the fact that a party is examined by 
his adversary in preliminary proceedings in probate 
court has been heid not to operate as a waiver where 
the answers given were not offered in evidence in the 
subsequent proceedings.?? 


It has been 


Filing of interrogatories 


instance of plaintiff, is competent, in 
behalf of defendant on the trial of the 
cause. Andrews v. Smith, 150 S.E. 
670, 198 N.C. 34. 


68. Kentucky Utilities Co. v. Mc- 
Carty’s Adm’r, 183 S.W. 237, 169 Ky. 
38 [mod on other grounds 186 S.W. 
150, 170 Ky. 543]; Prince v. Abersold, 
175 N.E. 862, 128 Ohio St. 464. 


[a] In Utah the taking by the ad- 
verse party of a party’s deposition 
subject to any ex¢eption that might 
be interposed if deponent were testi- 
fying at the trial does not amount to 
a calling of the witness by the ad- 
verse party so as to remove deponent’s 
incompetency to testify to trans- 
actions with deceased. Clayton v. 

gden State Bank, 26 P.(2d) 545. 


69. Hodge v. St. Louis Union Trust 
Co., (Mo.) 261 S.W. 67; Rice v. Wad- 
dill, 67 S.W. 605, 168 Mo. 99; Borgess 
Inv. Co. v. Vette, 44 S.W. 754, 142 Mo. 
560, 64 Am.S.R. 567; In re Soulard’s 
Estate, 43 S.W. 617, 141 Mo. 642; Ess 
v. Grifith, 40 S.W. 930, 139 Mo.: 322; 
Tomlinson v. Ellison, 16 S.W. 201, 104 
Mo. 105; P. M. Bruner Granitoid Co. 
v. Glencoe Lime & Cement Co., (Mo. 
App.) 187 S.W. 807; F. Hattersley 
Brokerag & Commission Co. vy. 
Humes, 182 S.W. 93, 96, 193 Mo.App. 
120; Cox v._Gettys, 156 P. 892, 53 Oki. 
58; Thomas v. Irvin, 16 S.W. 1045, 90 
Tenn. 512; Allen v. Pollard, 212 S.W. 
468, 109 Tex. 536. 


“Where a party to a suit is dis- 
qualified by the statute because of 
the death of the other party to testify, 
the taking of his deposition by the 
adverse party constitutes a waiver 
as to such incompetency. . The 
rule is the same if the adverse party 
sees’ fit to take the deposition of the 
incompetent witness and file it in the 
cause, even though such deposition is 
not read in evidence at the trial. See 
Borgess Inv. Co. v. Vette, 44 S.W. 754, 
142 Mo. 560, 64 Am.S.R. 567. So, also, 
is the matter of the incompetency 
waived in such circumstances through 
the taking of the deposition of a wit- 
ness who would otherwise be exclud- 
ed from speaking in the case perforce 
of the statute, even though such dep- 
osition so taken is not filed in the 
case at all. See Rice v. Waddill, 67 
S.W. 605, 168 Mo. 99, 101.” EH. Hat- 
tersley Brokerage & Commission Co. 
v. Humes, supra. 


70. Grieb v. Stahl, 107 S.W. 41, 101 
Tex. 306. : 


71... Merchants’ L. &°T'Co. ve Bean, 


78 N.H. 800, 222 ll. 494. 
72. In re Van Volkenburgh’s 
Adm’x, 172. N.E. 269, 254.N,Y.. 139: 


Perey v. Miller, 197 P. 638,°115 Wash. 


[a] Thus, where the controlling 
statute provides that waiver can oc- 
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in an administrator’s proceeding to recover assets | him.7® : 


has been held not a waiver of the incompetency of 
the party answering them;** and an interested per- 
son 1s not called as a witness by his adversary where 
the latter filed cross interrogatories after interroga- 
tories had been filed by the other party.74 
jurisdictions, however, where a witness in discovery 
proceedings is examined in the probate court as to 
any personal communication or transaction with de- 
cedent, all objection to his testimony as to the same 
matter in any future litigation is waived.*® 
mere fact that an interested witness has been called 
and examined by his adversary or has been cross- 
examined after testifying in his own behalf does not 
render him competent to testify as to matters con- 


cerning which his adversary did 


cur only on a trial or on a hearing on 
the merits, the fact that, by virtue of 
an order directing him to appear be- 
fore the surrogate for examination, 
an administrator was examined by 
the objector as to transactions with 
deceased does not render his testi- 
mony as to such transactions compe- 
tent on the referee’s hearing of ob- 
jections to his account as administra- 
tor. In re Van Volkenburgh’s Adm’x, 
172 N.E. 269,254 N.Y. 139. 


Effect of waiver in one court or suit 
on proceedings in another court or 
suit see infra § 491. 


73. Carmody v. Carmody, 181 S.W. 
1148, 266 Mo. 556. 


74, Wyatt v. Chambers, 
Apps) 182) S.W. 16. 


75. See cases infra this note. 


[a] In Missouri, in a statutory 
proceeding to discover assets of the 
estate withheld by defendant under 
claim of gift from Gecedent, where 
defendant was examined by plaintiff 
in the probate court before the filing 
of written interrogatories subsequent- 
ly answered by defendant, plaintiff 
thereby waived, as to the entire pro- 
ceedings, the witness’ incompetency 
to testify as to conversations or 
transactions with deceased. Morley 
v. Prendiville, 295 S.W. 5638, 316 Mo. 
1094; In re Trautmann’s Estate, 264 
S..W. 286, 300 Mo. 314. 


[b] In New York (1) “prior to the 
year 1914, section 2709, Code of Civil 
Procedure, specifically provided that, 
when a witness is examined in dis- 
covery proceedings in Surrogate’s 
Court, all objections under gection 
829, Code of Civil Procedure, now sec- 
tion 347, Civil Practice Act, to his 
testimony as to the same transaction 
in future litigation were waived.” De 
Laurent v. Townsend, 152 N.E. 699, 
700, 2438 N.Y. 130. And see In re Van 
Alstyne, 132 N.Y.S. 203, 147 App. Div. 
411 [aff 126 N.Y.S. 1078, 142 App.Div. 
209 (rev on other grounds 100 N.E. 
802, 207 N.Y. 298)]; Killian v. Hein- 
zerling, 99 N.Y.S. 1036, 114 App.Div. 
410 {rev 95 N.Y.S. 969, 47 Misc. 511] 
(both applying rule). (2) ‘‘When this 
section was re-enacted as section 2676, 
Code of Civil Procedure, now section 
206, Surrogate’s Court Act, this pro- 
vision was eliminated.” De Laurent 
v. Townsend, supra. (3) “‘The rule as 
to waiver is, therefore, to be found in 
section 829, Code of Civil Procedure, 
now section 347, Civil Practice Act, 
and not elsewhere.’’ De Laurent v. 
Townsend, supra. (4) So, the taking 
of a party’s testimony at the instance 
of the adverse party before trial does 
not prevent the latter from prevent- 
ing its introduction in the former’s 


(Tex.Civ. 


In some 


The 


not interrogate | taken.’ 


behalf, where he was really incom- 
petent, under Civ. Code Proce. § 829, to 
testify (Farmers’ Loan & Trust Co. v. 
Wagstaff, 185 N.Y.S. 812, 194 App.Div. 
757; Bambauer v. Schleider, 163 N. 
Y.S. 186); (5) and in an administra- 
tor’s action in supreme court to re- 
cover property of deceased, admission 
of defendant’s testimony in her own 
behalf as to a personal transaction 
with deceased is not permissible be- 
cause of previeus discovery proceed- 
ings in a surrogate’s court in which 
defendant was examined (De Laurent 
v. Townsend, supra). 


76. U.S.—McCurley v. National 
Savings & "Trust Co.,. 258 EY 164;" in 
re Shaw, 109 F. 780. 

Ala.—Causler v. Wharton, 62 Ala. 
358. 

Cal.—Davis v. Mitchell, 290 P. 887, 
108 Cal.App. 48. 

Ga.—Perry v. Mulligan, 58 Ga. 479. 

Ill.—Grace v. Grace, 110 N.E. 784, 
270 Ill. 558; Garrus v. Davis, 84 N.E. 


924, 234 Ill. 326; Chalkowski v. Sza- 
franski, 250 Ill.App. 359; Harwood’s 
Estate v. Harwood, 193 Ill.App. 514. 


Iowa.—Ross v. Ross, 117 N.W. 1105, 
140 Iowa 41. 

Ky.—Luigart’s Adm’x v. Luigart’s 
Adm’r, 250 S.W. 796, 199 Ky. 98. 


Mich.—Collins v. Lamotte, 221 N.W. 
635, 244 Mich. 504; Atkin v. Van 
Sickle, 153 N.W. 1070, 187 Mich. 635; 
Wilbur v. Grover, 103 N.W. 583, 140 
Mich. 187. 

Minn.—Varty v. Christ, 220 N.W. 
154, 175 Minn. 27; Tretheway v. 
Carey, 62 N.W. 815, 60 Minn. 457 [dist 


In re Hess’ Hstate, 59 N.W. 193, 57 
Minn. 282]. 
Mo.—Meffert v. Lawson, 287 S.W. 


CLO. Slo Moo 10ST! = iyeard w Walor, 
63 S.W. 672, 163 Mo. 234. 


N.Y.—Miller v. Montgomery, 78 N. 
Y. 282; In re Glasgow’s Estate, 205 
N.Y.S. 559, 209 App.Div. 884; Hoes 
v. Nagele, 51 N.Y.S. 233, 28 App.Div. 
874; Davis v. Davis, 33 N.Y.S. 477, 86 
Hun 400. 


N.C.—Hopkins vy. Bowers, 12 S.E. 
984, 108 N.C. 298. 


Pa.—Bair v. Frischkorn, 25 A. 123, 
ae Pa. 466; Lahey v. Heenan, 81 Pa. 
185. 


S.D.—Kraft v. Security State Bank 
of Winner, 223 N.W. 208, 54 S.D. 325. 


Tex.—Himes v. Himes, (Civ.App.) 
55 S.W.(2da) 181; Dannenbauer v. Mes- 
serer’s Estate, (Civ.App.) 4 S.W.(2d) 
620 [aff 35 S.W.(2d) 682, 120 Tex. 14, 
79 A.L.R. 1488]; Lester v. Hutson, 
(Civ.App.) 167 S.W. 321. 


[§ 479 


Calling by mere nominal party. In an action in 
which the administrator was joined as a defendant, 
merely as a nominal party, to enable the court to di- 
rect as to distribution, the administrator, by calling 
an otherwise incompetent witness, did not waive the 
incompeteney, the testimony being inadmissible as 
against the real parties in interest.*7 


Persons other than witness called. 
resentative of a decedent calls or examines an ad- 
verse party as a witness, he removes the incompeten- 
cy of such party only, and, according to one view, 
the spouse of such party, 1f incompetent under the 
statute, remains so;78 but a contrary view has been 
The fact that the representative of dece- 


Where the rep- 


Wash.—Conner v. Hodgdon, 2078P, 
675, 120 Wash. 426 


Wis.—Patulski v. Belmont Realty 
Co., 164 N.W. 841, 166 Wi8. 188. 


[a] Bule applied.—(1) Testimony 
of defendant, which related to trans- 
actions between decedent and a wit- 
ness, iS incompetent, although he had 
been examined by plaintiffs as an ad- 
verse party as to his transactions 
with third persons relating to busi- 
ness he did for deceased. Patulski v. 
Belmont Realty Co., 164 N.W. 841, 
166 Wis. 188. (2) Where considerable 
testimony, incompetent because equal- 
ly within the knowledge of deceased, 
was received by the chancellor for re- 
turn to the supreme court, and plain- 
tiff cross-examined defendant on the 
testimony so taken, confining himself 
closely to the matters brought out 
on direct examination, such cross-ex- 
amination was not a waiver of the 
statute, although counsel did not an- 
nounce that the crogs-examination 
was for return. Collins v. Lamotte, 
221 N.W. 635, 244 Mich. 504. 


[b] Testimony as to handwriting. 
—Where the representative of dece- 
dent calls the adverse party to testi- 
fy as to the genuineness of his signa- 
ture to an instrument to which dece- 
dent is a party, this does not involve 
a personal transaction with decedent 
so as to admit testimony of the cir- 
cumstances under which the paper 
was executed. Hoes v. Nagele, 51 N. 
Y.S. 233,28 App.Dive 374. 


[ec] Cross-examination as to ir- 
relevant matters only, in prior trial 
of the action, is not, on retrial, a 
waiver of objection to the competency 
of the witness. Meffert v. Lawson, 
287 S.W. 610, 315 Mo. 1091. 


{d] In Indiana one who is called 
and examined as a witness by his ad- 
versary is thereby rendered competent 
for all purposes. Young v. Montgom- 
ery, 67 N.E. 684, 161 Ind. 68. 


[e] In Vermont an administrator, 
by calling the adverse party as a wit- 
ness to a constituent fact, a transac- 
tion in decedent’s lifetime, although 
not examining him generally, waives 
his incompetency, and he becomes a 
competent witness in his cwn behalf 
on all relevant matters. Comstock’s 
Adm’r v. Jacobs, 94 A. 497, 89 Vt. 133, 
Ann.Cas.1918A 465. 


Matters as to which disqualification 
is removed generally,see infra § 484. 


77. Calhoun, v.. Layior® 1590 NeW: 
600, 178 Iowa 55. 


78. ‘Gilbert v. Swain’s Estate, 36 N. 
E. 374, 9 Ind.App. 88. 


79. White’s Estate, 2 Pa.Dist. 808. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


es 


§§ 479-480] 


dent has called or examined an adverse party does 
not, in some jurisdictions, render a coparty of the 
latter competent in his own behalf;8° but elsewhere 
the rule is otherwise,*? and it has been held that, 
where decedent’s representative instituted arbitra- 
tion proceedings against joint obligors calling one to 
testify as to a transaction with deceased, this en- 
abled the codbligors to testify in their behalf ;*? but 
where the one ealled by the representative died be- 
fore the arbitrator’s award, which was refused, and 
the case appealed to court, the death of the obhgor 
vitiated the removal of disqualification and the oth- 
er,obligors could not testify as to the transaction 
in question at the ensuing trial.** 


[§ 480] dd. Testimony Previously Given by De- 
cedent or Incompetent.’ Although in some juris- 
dictions it is held that the fact that one party testi- 
fied prior to his death does not render the adverse 
party competent to testify after his death,®® where 
the testimony given by a person, since deceased, at a 
former hearing has been admitted and read in evi- 
denee, a par ty. or person adversely interested is gen- 
erally competent to testify as to the matters to which 
the evidence so produced relates;*® and the same is 


80. Wood v. Hunt, 38 Barb. (N.Y.) 
302; Armfield v. Colvert, 9 S.E. 461, 
103 N.C. 147. 


81. Fowler v. Sone, (Mo.App.) 226 [b] 


Ga. 479). 
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parties dies after having answered in-,;14 S.W. 869, 102 Mo. 309; 
terrogatories (Perry v. Mulligan, 58 


In Illinois (1) introduction of 
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generally true where a deposition of decedent is 
introduced,’? although the competency has been de- 
nied where the controlling statute failed to make an 
exception for such a case.88 A deposition taken at 
a time when deponent was incompetent to testify 
does not remove the bar;8® if the deposition is given 
effect as removing the bar, it must also be given ef- 
fect as evidence.®® Under some statutes the mere 
fact that testimony of decedent has been preserved 
and is available to the opposite party is sufficient to 
render the witness competent;®! but under other 
statutes this is not sufficient, and the witness is in- 
competent unless the former testimony of decedent 
is actually offered in evidence.®? The fact that both 
parties have testified at a hearing before an auditor, 
and such testimony was received at the trial, has been 
held not to render the surviving party a competent 
general witness, after the death of the other between 
the hearing and the trial.°* Under a statute author- 
izing the survivor to testify on a question on which 
testimony of the other has been taken in writing or 
by a stenographer and used in the subsequent action, 
the survivor remains incompetent if the testimony of 
deceased is proved in any other way.°* 


Knicker- 
bocker v. Athletic Tea Co., (App.) 285 
S.W. 797; Carpenter v. Gruendler 
Moh Co., 141 S.W. 1147, 162 Mo.App. 


S.W. 995. 


Sau Allium’ sel rex’ rss icv. 
Adm’rs, 67 Pa. 68. 

So. sAulium Ss. | Hx’ rs— vy. 
Adm’rs, supra. 

84. Introduction of testimony by 
eas adverse to decedent see infra § 
483. 


Carroll’s 


Carroll’s 


85. Beckhaus y. Ladner, 21 A. 724, 
48 N.J.Eq. 152. 

86. Ga.—McNair v. Brown, 93 S.E. 
289, 147 Ga. 161; Perry v. Mulligan, 
58 Ga. 479; Davis v. Taylor, 109 S.E. 
535, 27 Ga.App. 621. 


Ind.—Turpie v. Lowe, 62 N.E. 484, 
158 Ind. 314, 92 Am.S.R. 310; McKee 
v. McKee, 93 N.E. 175, 47 Ind. App. 161. 


Iowa.—Steen v. Steen, 151 N.W. 115, 
169 Iowa 264. 


Miss.—Strickland v. 
Miss. 235. 


Mo.—McCracken vy. Schuster, nie ) 
LAO Sew. 757. 


Neb.—Olcott v. Gray, 83 N.W. 680, 
60 he 457. 


Nev.—Schmaling v. Johnston, 13 P. 
(2d) 1111, 1112, 54 Nev. 293 [cit Cyc]. 


N.Y.—Potts v. Mayer, 86 N.Y. 302, 
10 Abb.N.Cas. 63, 62 How.Pr. 126 [rev 
46 N.Y.Super. 182]; Fulton v. Can- 
no, 192 N.Y.S. 804, 200 App.Div. 253; 
Robbins v. Pultzs, 48 N.Y.Super. 510. 


N.C.—Phillips v. Interstate Land 
Co., 94 S.B. 12, 174 N.C. 542. 


Tex.—O’Neill v. Brown, 61 Tex. 34; 
Wootton v. Jones, (Civ.App.) 286 S.W. 
680; Parker v. Miller, (Civ.App.) 258 
S.W. 602 [rev on other grounds 
(Commn.App.) 268 S.W. 726]. 


[a] Interrogatories.—(1) Where a 
party to an action answered interroga- 
tories, and they were put in evidence 
after his death, it was competent for 
the opposite party to introduce testi- 
mony in rebuttal of the answers as 
to communications with the witness 
(McNair v. Brown, 93 S.E. 289, 147 
Ga. 161; Davis v. Taylor, 109 S.E. 535, 
27 Ga.App. 621), (2) and the same rule 
applies where an agent of one of the 
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the testimony of a decedent removes 
the general incompetency of adverse 
parties (Chicago Title, etc., Co. v. Sa- 
gola Lumber Co., 90 N.E. 282, 242 Ill. 
468), (2) but it has been held that the 
witness remains incompetent except 
for the purpose of contradiction of de- 
cedent’s testimony (Tanner v. Clapp, 
139 TAD py 353) 


{[c] In Pennsylvania it has been 
held that a deposition of the party 
adverse to decedent made in the life- 
time of the latter may be introduced 
in evidence after decedent’s death; 
and testimony taken in a trial during 
the lifetime of decedent may be in- 
troduced at a subsequent trial after 
death; but the mere fact that dece- 
dent’s testimony at a former trial is 
read in evidence at a trial after his 
death does not authorize the adverse 
party to testify as to such matters. 
Evans v. Reed, 84 Pa. 254 [rev 8 Lanc. 
Bar. 141]. 


{d] In Virginia, where an original 
party to a contract or transaction 
with whom it was personally and sole- 
ly made or had or his agent has been 
examined as a witness orally or in 
writing at a time when he is compe- 
tent to testify and he afterward dies 
or becomes incapable of testifying, his 
testimony may be proved or read in 
evidence and the adverse party may 
testify as to the same matters. Puck- 
ett v. Mullins, 55 S.E. 676, 106 Va. 248. 


87. U.S.—Mumm v. Owens, 17 F. 
Cas.No; 9,919, 2 Dill. 475. 


Ga.—Hollis v. Calhoun, 54 Ga. 115; 
Monroe v. Napier, 52 Ga. 385. 


Ill.—De Costa v. Bischer, 122 N.E. 
819, 287 Ill. 598; Turner v. Lee, 98 
N.E. 246, 254 Ill. 141; Eastman v. 
paeees Marble Companies, 224 Ill.App. 

Ind.—Hatton v. Jones, 78 Ind. 466. 


Mich.—Barnes v. First Nat. Bank, 
240 N.W. 42, 256 Mich. 600. 

Miss.—Drewry v. Hopper, 
597, 77 Miss. 744. 

Mo.—Drummond Realty & Invest- 


ment Co. v. W. H. Thompson Trust 
Co., 178 S.W. 479; Allen v. Chouteau, 


27 So. 


Neb.—Kroncke v. Madsen, 77 N.W. 
202, 56 Neb. 609. 


N.Y.—Adenaw v. Piffard, 121 N.Y.S. 
825, 187 App.Div. 470 [reversed on the 
ground that the testimony of the wit- 
ness was as to matters not referred 
to in decedent’s deposition, in 95 N.E, 
555, 202 N.Y. 122]; Trow v. Shannon, 
8 Daly 239 [aff 78 N.Y. 446]. 


N.C.—Nixon v. McKinney, 11 S.E. 
15459105 INTC 52 3% 


SiC. 
S.C. 328. 


api eine Gh nt v. Lavender, 2 Lea 


Tex.—Runnels v. Belden, 51 Tex. 48; 
Shaller v. Allen, (Civ. App.) 278 S.W. 
873; Shuford v. Chinski, (Civ.App.) 
26 S.W. 141. 


But see Lacock v. Com., 99 Pa. 207 
(holding that, where a par ty has in- 
competently testified as to transac- 
tions with deceased, the subsequent 
introduction of a deposition of the 
latter does not render the former’s 
testimony competent). 


Introduction by party, adverse to 
decedent see infra § 483 


88. King v. Patt, 13 RIL 132. 


89. Sheehan v. Nelson, 210 N.W. 
284, 168 Minn. 426. 


90. Sheehan v. Nelson, supra. 


91. Coble vy. McClintock, 38 N.E. 
74, 10 Ind.App. 562; Myrick v. Pur- 
cell, 109 N.W. 995, 99 Minn. 457; Stone 
Vv. Hunt, 21 SW. 454, 114 Mo. 66; 
Coughlin v. Haeussler, 50 Mo. 126; 
Leahy v. Rayburn, 33 Mo.App. 55; 


Shaller vy. Allen, (Tex. Civ. “Pp:) 278 
oe 873. See Lear v. Smith, 6 Ky.L. 


92. Levy v. Dwight, 20 P. 12, 12 
Colo, 101; Hollis v. Calhoun, 54 Ga. 
Pet Keyser v. Warfield, 68 A. 217, 103 


teen Green v. Gould, 3 Allen (Mass.) 


94. Blair v. Ellsworth, 55 Vt. 415. 
[a] For example, by witnesses who 
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Where issues are not precisely the same at second 
trial, the declaration having been amended, the fact 
that a case has been tried in the lifetime of de- 
ceased who cross-examined the adverse party and tes- 
tified in his own behalf does not render the surviv- 
or competent to testify in a trial after the death of 
decedent and leave the other party to introduce the 
evidence given in the former trial in rebuttal.®® 


[§ 481] (b) Nature of Evidence Relied on To Re- 
move Incompetency. In order that evidence brought 
out by the adverse party may qualify an interested 
witness to testify as to matters as to which he would 
otherwise be incompetent, such evidence must be ad- 
verse to the interest of the witness.°® Furthermore, 
it must be as to conversations and transactions with 
the deceased or incompetent,®* and evidence not con- 
cerning such transactions does not effect removal of 
the disqualification,®® nor is the disqualification of a 
particular witness waived by the admission of incom- 
petent evidence not affecting the issue,°® or evidence 
of the adverse party concerning unrelated transac- 
tions had between deceased and other witnesses. 
Under a statute providing that when decedent’s agent 
testifies as to any transaction between the agent and 


WITNESSES 


seh ae 
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versation between deceased and the opposite party 
does not remove the disability.2. The introduction or 
identification of account books of deceased by an ex- 
ecutor or administrator is not an election on his part 
to testify within a statute prohibiting testimony as to 
transactions with a decedent unless the administra- 
tor elects so to testify ;? and, where a statute permits 
the surviving party to contradict or explain the tes- 
timony of witnesses called in behalf of decedent’s 
estate, the mere act of the executor in placing an in- 
dorsement upon the record does not remove the dis- 
ability.4 The introduction, ky the party adverse to 
decedent’s representative, of a referee’s report in an- 
other proceeding, which report contained incompe- 
tent evidence of such representative, does not render 
the latter competent,® his incompetency not being 
waived thereby. Under a statute providing that, 
where the account books or other memoranda of a 
decedent are used as evidence on either side, the oth- 
er party may testify with relation thereto, the mere 
handing of a paper to a witness to refresh his mem- 
ory is not a use of the paper as evidence so as to ren- 
der the other party incompetent,’ and a letter of 
deceased to plaintiff reciting her husband’s receipt 


the opposite party the latter may testify as to the+| is not*a memorandum justifying the acceptance of 
same transaction, testimony of the agent as to a con- 


testified from recollection 
Blair v. Ellsworth, 55 Vt. 415 


95. Taylor v. Bunker, 36 N.W. 66, 
68 Mich. 258. 


96. Robbins v. Farwell, 44 A. 260, 
1OSUP A. Silke 


97. Stratton v. Rice, 181 P. 529, 66 
Colo. 407; Bechtel v. Marshall, 119 N. 
EB. 619, 283 Ill. 486; Salvini v. Salvini, 
(Tex.Civ. App.) 2 S.w. (2a) 963. 


98. Colo.—Stratton v. Rice, 181 P. 
529, 66 Colo. 407. 


Fla.—Taylor v. Hodges, 62 So. 588, 
65 Fla. 502. 


Ill.—Crawford v. Hurst, 132 N.E. 
521, 299 Ill, 503. 


Ky. —Ray’s Ex’r v. Bridges, 57 S. 
W.(2d) 492, 247 Ky. 459; Torian v. 
Caldwell, 199 S.W. 35, 178 Ky. 509. 


Mich.—Detroit Trust Co. v. Baker, 
203 N.W. 154, 204 N.W. 773, 230 Mich. 
551; Campbell v. Sech, 119 N.W. 922, 
155 Mich. 634. 


N.J.—Morrison v. William H. Rus- 
sell Co., 159 A. 798, 10 N.J.Misc. 488. 


N.Y.—In re Affleck, 140 N.Y.S. 345, 
155 App.Div. 339. 


Pa.—Lorenzo v. Rinn, 148 A. 53, 298 
Pa..108. But see Born’s Estate, 15 
Pa.Dist. 544 (holding that where, in 
answer to a claim for goods sold to 
decedent, decedent’s son testified that 
he bought them, plaintiff may in re- 
buttal deny he sold the goods to the 
son, although the son’s testimony was 
not as to a transaction with decedent, 
and the rebuttal testimony tended to 
support the claim against the estate). 


S.C.—Bense v. O’Neill, 151 S.E. 228, 
154 S.C. 126. 


Tex.—Horst v. Tobin, (Civ.App.) 18 
S.W.(2d) 221 


Wis.—-Paschke v. Stoller, 207 N.W. 
704, 189 Wis. 348. 


{a] Ilustrations.—(1) Testimony 
by the administratrix concerning a 
conversation had with defendant after 
decedent’s death did not render com- 
petent defendant’s testimony as to a 


solely. 


conyersation with decedent. Morri- 
son v. William H. Russell Co., 159 A. 
798, 10 N.J.Misce. 488. (2) The fact 
that an administrator sued by plain- 
tiff claiming to be the wife of deceas- 
ed elicits on cross-examination of her 
that she described herself as a feme 
sole in a deed and kept a telephone 
number under her own name and not 
her marriage name after the alleged 
marriage does not render her compe- 
tent to testify that she did so at the 
request of deceased. Huggins v. My- 
ers, (Tex.Civ.App.) 30 S.W.(2d) 565. 
(3) Introduction of deposit slips and 
checks in deceased’s handwriting will 
not remove the bar. Stratton v. Rice, 
181 P. 529, 66 Colo. 407. (4) Accounts 
and schedules of the proceedings of a 
trustee and deceased cotrustee signed 
only by the trustee introduced in evi- 
dence by the executor of deceased in 
a controversy between him and the 
trustee involving the right to a stock 
dividend do not render the latter com- 
petent to testify that deceased, a life 
tenant, had told him that the estate 
of which the trustee was a remain- 
derman should have the dividend. In 
re Affleck, 140 N.Y.S. 345, 155 App. 
Div. 339. (5) Testimony of the ex- 
ecutrix qualified as an expert that a 
signature on a note was not that of 
deceased does not authorize the payee 
thereof to testify that he saw deceas- 
ed sign it. Torian v. Caldwell, 199 S. 
W. 35, 178 Ky. 509. (6) Evidence in- 
troduced by plaintiff of admissions 
made by defendant after the death of 
plaintiff’s decedent, not referring to 
any statements made by deceased to 
defendant, does not open the door 
which the statute closes against tes- 
timony equally within the knowledge 
of deceased, although defendant may 
testify as to whether he made such 
admissions. Detzroit |. TrustaCo; try. 
Baker, 203 N.W. 154, 204 N.W. 773, 230 
Mich. 551; Campbell v. Sech, 119 N.W. 
922, 155 Mich. 634.” (7) In a suit by 
an heir of a deceased wife against the 
surviving husband to establish a re- 
sulting trust in land bought by the 
husband with the wife’s money, where 
there was evidence that the husband 
had stated, before his wife’s death, 


that his wife’s money was buying the 
land, and that the land belonged to 
his wife, the husband’s testimony de- 
nying such statements was compe- 
tent, but his testimony that the land 
did not belong to his wife was incom- 
petent. Crawford v. Hurst, 132 N.E. 
521, 299 Ill. 503. 


[b] Administrator’s general denial 
of indebtedmess does not render cvrn- 
petent evidence by the other party of 
a secret transaction with the intes- 
tate, it not appearing that such ad- 
ministrator was ever present on the 
occasions referred _ to. Taylor v. 
Hodges, 62 So. 588, 65 Fla. 502. 


99. Melton’s Adm’x v. Melton’s 
Adm’r, 28 S.W.(2d) 35, 234 Ky. 353. 


1. Hintz v.. Hintz, 157 N.W. 878, 
176 Iowa 392; Bergfield v. Bergfield, 
245 N.W. 12, 124 Neb. 67; Merchants’ 
Nat. Bank of Plattsburgh v. R. Pres- 
cott & Son, 249 N.Y.S. 6, 14, 139 Misc. 
603 [aff 257 N.Y.S. 900, 235 App.Div. 
878, and rearg den 258 N.Y.S. 1016, 
236 App.Div. 764]. 


“The open door must be applied 
strictly to the same transaction or 
communication.” Merchants’ Nat. 
Bank of Plattsburgh v. R. Prescott & 
Son, supra. 


2. Moore v. Botto, 159 Ill.App. 322. 


3. Stevens v. Moulton, 88 A. 732, 
68 N.H. 254; Sheehan v. Hennessey, 
18 A. 652, 65 N.H. 101. 


4 Steel v. Snyder, 144 A. 912, 295 


Pa. 120. 

[a] Reasons for rule.—‘“That the 

5 executors placed an indorse- 
ment upon the record cannot be treat- 
ed as tantamount to their having been 
called as witnesses. The statute per- 
mits the surviving party to contra- 
dict or explain the testimony, but not 
the acts of the living witness.” Steel 
ieee 144A. 9L2y) 9116, 295 sa, 


5. In re Whitlow’s Estate, 167 S. 
W. 463, 184 Mo.App. 229. 


6. In re Whitlow’s Estate, supra. 
7. Folsom v. Chapman, 59 Me. 194, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plaintiff as a witness;§ “other memoranda,” as used» 
in such statute, means memoranda made by deceased 
only, and does not include reccipts given by the ad- 
verse party.® “A statute qualifying the surviving 
party to testify to relevant matters occurring be- 
tween or in the presence of himself and another per- 
son, who is a competent witness, and has testified 
against him with reference to such matters, does not 
render a party competent to testify to a condition or 
state of facts not constituting a transaction between 
the parties.1° 


Testimony of person since deceased. Within the 
rule that where testimony given by a person since de- 


‘ceased at a former hearing has been admitted and 


read in evidence, a person adversely interested may 
testify as to sueh matters,1! when introduced in ev1- 
dence, the court will not regard as testimony of de- 
cedent so as to render competent a person interested 
adversely to decedent a recital in decedent’s will,!? 
a note signed by decedent,1* a check given to witness 
by decedent, which recites for what it is given and 
which is indorsed by the witness,1* decedent’s books 
of account,*> his income tax return,?® or the return 
of decedent as guardian.17 Introduction in evidence 
by the party whose agent he was of a letter written 
by deceased has, however, been held to waive objec- 
tions to the testimony of the opposite party concern- 
ing the same matter.1§ 


8. Bowler v. Merrill, 150 A. 491, 
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“Conversations or admissions” concerning which a 
party may, under some statutes, testify when his ad- 
versary introduces evidence thereof are those orally 
made by him?® and do not include written state- 
ments.?° 


[§ 482] (c) Time of Bringing out Evidence Relied 
on To Remove Incompetency. In order to render the 
witness competent his adversary must have first 
brought out the evidence relied on to remove the 
incompetency ;?! and testimony which was incompe- 
tent when given is not rendered competent by the 
fact that the adversary of the witness subsequently 
brings out matters which would remove the incom- 
peteney.?2. There is, however, authority to the con- | 
trary.2 


[§ 483] (d) Manner of Bringing out Evidence Re- 
lied on To Remove Incompetency. In order for the 
disqualification of an interested witness to be re- 
moved by reason of his adversary giving or introduc- 
ing testimony as to the matters as to which he is 
incompetent, such testimony must be brought out 
voluntarily by the adverse party,?* for an interested 
person cannot make his own testimony competent 
by eliciting as new matter, on cross-examination of 
his adversary or his adversary’s witness, evidence as 
to matters concerning which he is incompetent.?> 
Neither can a party adverse to the representative of 
a decedent render himself competent by introducing 


N.H. 107. 


129 Me. 142. 
9. Cary v. Herrin, 59 Me. 361. 


10. In re Bowman’s BHstate, 152 A. 
Se sdk Pas Sons 


[a] MNllustration.—A wife claiming 
against her husband’s will is incom- 
petent to deny testimony of witnesses 
that they found her registered with a 
paramour at a hotel as man and wife. 
In re Bowman’s Estate, 152 A. 38, 301 
Pa. 337: 


11. See supra § 480. 


12. Davidson v. Davidson, 96 N.W. 
409, 2 Neb. (Unoff.) 90. See Doughty 
v. Doughty, 5 N.Y.St. 95 (production 
of will by one side no evidence au- 
thorizing contradiction by adverse 
party’s testimony as to transaction 
with the testator). But see Bickel’s 
Bst., 9 Pa.Dist. 129 (holding that a di- 
rection in the will that certain con- 
fidential debts known to executrix be 
immediately paid by her renders her 
a competent witness to prove the 
debts, though she is one of the credi- 
tors referred to). 


13. In re Callister’s Estate, 47 N.E. 
268, 153 N.Y. 294, 60 Am.S.R. 620. 


14. In re Brown’s Estate, 60 N.W. 
659, 92 Iowa 379 [dist Marsh v. Brown, 
13° Hun CNY.) 3191; Hodge v.*St. 
Louis Union Trust Co., (Mo.) 261 S.W. 
61, 73 [quot Cyc]. 


15. Whisler v. Whisler, 89 N.W. 
1110, 117 Iowa 712. But see Burleigh 
v. White, 64 Me. 23 (declaring sur- 
vivor precluded from testifying ex- 
cept with reference to facts testified 
to by the administrator or heirs or 
with reference to such books or other 
memoranda of deceased as they put in 
evidence). 


[a] In New York (1) there is au- 
thority supporting the rule of the text 
(Benjamin vy. Dimmick, 4 Redf.Surr. 
7) (2) and authority to the contrary 
(Marsh v. Brown, 18 Hun 319). 


16. Farmers’ Loan & Trust Co. v. 


Ae eRe 185 N.Y.S. 812, 194 App.Div. 


[a] Reason for rule.—‘‘The word 
‘testimony,’ as therein used and as 
generally employed, involves the idea 
not only of a sworn statement, but 
also of one made in a judicial proceed- 
ing, where there was opportunity for 
an opposing party to cross-examine.” 
Farmers’ Loan & Trust Co. v. Wag- 
goa 185 N.Y.S. 812, 816, 194 App.Div. 


{[b] Thus, in a suit involving the 
question of marriage, decedent’s affi- 
davit to his income tax return, show- 
ing that he was single, does not ren- 


der his alleged widow competent to’ 


testify. Farmers’ Loan & Trust Co. 
v. Wagstaff, 185 N.Y.S. 812, 194 App. 
DEV Ue 


17. Owens v. Watts, 24 S.C. 76. 


18. Galvin v. Knights of Father 
aren te 155 S.W. 45, 169 Mo.App. 


19. Jackson v. Ely, 49 N.E. 792, 57 
Ohio St. 450. 


20. Jackson v. Ely, supra. 


fa] Written settlement.—The in- 
troduction of a written statement in 
the nature of a settlement between de- 
cedent and a party adverse to the rep- 
resentative of decedent does not ren- 
der such party competent to testify 
as to such statement under a statute 
providing that if a party offer evi- 
dence of “conversations or admis- 
sions” of the opposite party the latter 
may testify to the same conversations 
or admissions. Jackson v. Ely, 49 N. 
BH. 792, 57 Ohio St. 450. 


21. Foley v. Dillon, 105 S.W. 461, 
82 Ky.L. 222; Bbert v. Roth, 24 A. 
685, 150 Pa. 261. 


22. Iowa.—Brandes v. Brandes, 105 
N.W. 499, 129 Iowa 351. 


Ky.—Keene’s Ex’x v. Newton, 232 S. 
W. 71, 192 Ky. 6; Foley v. Dillon, 105 
S.W. 461, 32 Ky.L. 222. 


N.H.—Dow v. Merrill, 18 A. 317, 65 


ae v. Dey, 33 N.J.Law 


N.Y.—Church v. Howard, 79 N.Y. 
415; German American Bank v. Slade, 
36 N.Y.S. 983, 15 Mise. 287. Contra 
Trow v. Shannon, 8 Daly 239 [aff 78 
N.Y. 446]. 


Pa.—Ebert v. Roth, 24 A. 685, 150 
Pa. 261; Rieker v. -Schwarz, 20 Pa. 
Dist. 562; Greensburg Bldg., etc., As- 
Soc. v. Bates, 19 Pa.Dist. 224. 


[a] Rebuttal.—Where an incom- . 
petent witness is erroneously per- 
mitted to testify as to transactions 
with deceased, his testimony is not 
relieved of its incompetency by the 
fact that the adverse party later tes- 
tified in rebuttal. Keene’s Hx’x v. 
Newton, 232 S.W. 71, 192: Ky. 6. 


23. Warnick v. Warnick, 187 N.W. 
51, 107 Neb. 747. : 


24 Crafton v. Inge, 98 S.W. 325, 
124 Ky. 89, 30 Ky.L. 313; Sorrell v. 
McGhee, 100 S.E. 434, 178 NG. 279; 
Patterson v. Hughes, 84 A. 829, 236 
Pa. 8155" Cake v. Cakes 29: A709 Tere? 
Pa. 584; Berger v. Nagle, 13 Pa.Dist. 
&Co. 21; De Nottbeck v. Chapman, 108 
A. 338, 93 Vt. 378. 


{a] Calling surviving defendant 
charged jointly with negligence for 


cross-examination does not render 
plaintiff competent as a witness 
Berger v. 


against decedent’s estate. 
Nagle, 13 Pa.Dist.&Co. 21. 


25. Ill—Loeb v. Stern, 64 N.E. 
1043, 198 Ill. 371 [aff 99 Ill.App. 637]. 


Ky.—Crafton v. Inge, 98 S.W. 325, 
124 Key. 895.30) Ky Le 313. 


N.Y.—Motz v. Motz, 82 N.Y.S. 926, 
ee MPD-LAv: 4; Miller v. Adkins, 9 
un 9. 


Ohio.—Hickox v. Rogers, 168 N.E. 
750, 38 Ohio App. 97. 


Pa.—Berger v. Nagle, 13 Pa.Dist.& 
ma 21; Rieker v. Schwarz, 20 Pa.Dist 
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in evidence a deposition of decedent,?® a letter writ- 
ten to him by decedent,?? or, although there is au- 
thority to the contrary,?® testimony given by dece-_ 
dent at a former trial,?® nor can such party render 
himself competent by offering in his own behalf his 
own evidence taken otherwise than as a witness,°° 
or by first calling other persons, who are competent, 
to testify as to the matters concerning which he is 
incompetent,*®! by introducing in evidence the plead- 
ings of the representative containing statements by 
decedent,*? or by cross-examining his adversary or 
witnesses introduced by the latter as to such matters, 
they being outside of the scope of the direct exami- 
So an answer not responsive to a question 
asked on cross-examination does not open the door 
to the witness to explain the matter thus incompe- 
tently brought out by such answer.*+ 
claimant against a decedent’s estate, by voluntarily 


nation.?3 


testifying against his own interest 


26. McIndoe v. Clarke, 15 N.W. 17, 
57 Wis. 165. 


[a] Rule applied: (1) Although 
such deposition was used at a former 
trial. Ivey v. Bondies, (Tex.Civ.App.) 
44 S.W. 916. (2) Where a party in- 
competent to testify as to a contract 
with an agent since deceased intro- 
duced in evidence a part of the deposi- 
tion of the agent taken at the instance 
of the principal. Doggett v. Greene, 
98 N.E. 219, 254 Ill. 134, Ann.Cas. 
1913B, 1166 [rev 168 Ill.App. 369]. 


Where deposition is introduced by 
representative of deceased. see supra 
§ 480. 


27. Ross v. Kirkwold, 99 N.W. 562, 
123 Iowa 668. 


28. McLendon v. Baldwin, 144 S.E. 
2711; A66 @ Gal -794;>) MeCracken *'v. 
Schuster, (Mo.App.) 179 S.W. 757. 


[a] Rebuttal by party introducing 
evidence. — Although the surviving 
party introduces evidence of his de- 
ceased adversary taken on a former 
trial, he may show that the facts are 
different from those testified to by 


deceased. McLendon yv. Baldwin, 144 
S.E. 271, 166 Ga. 794. 

29. Folsom y. Chapman, 59 Me. 
194. 


Introduction or availability of testi- 
mony previously given by deceased or 
incompetent person as removing ln- 
competency of witness generally see 
supra § 480. 

30. Maldaner v. Smith, 78 N.W. 140, 
102 Wis. 30. 

or, Ala.—Killen, v. Wide’s Adm’x, 
65 Ala. 505. 


Tll.—Richerson v. Sternburg, 65 Ill. 
272. 

N.H.—Harvey v. Hilliard, 47 N.H. 
5512 

N.J.—Joss v. Mohn, 26 A. 987, 55 N. 
J.Law 407; Daw v. Vreeland, 30 N.J. 
Eq. 542. 

N.Y.—Herrington v. Winn, 14 N.Y.S. 
612, 60 Hun 235, 20 N.Y.Civ.Proc. 326; 
Corning v. Walker, 28 Hun 435 [aff 
3 N.E. 290, 100 N.Y. 547]. 

Pa.—Patterson v. Hughes, 84 A. 829, 
936 Pa. 315; Cake v. Cake, 29 A. 797, 
162 Pa. 584; Rieker v. Schwarz, 20 Pa. 
Dist. 562. 

Vt.—De Nottbeck v. Chapman, 108 
AL 33:8;-93 Vit. 378. 

[a] Cross-examination by adverse 
party.— Where, in an action against 


WITNESSES 


erally.?® 


held to remove 
Neither can a 


as to eredits on 


° 
an executrix for the price of goods 
furnished her testator, plaintiff called 
defendant as a witness, and examined 
her as to the testator’s condition at 
the time of the alleged transaction, 
whereupon she was cross-examined 
by her own counsel ato thé testator’s 
condition, such cross-examination did 
not render plaintiff competent to tes- 
tify as to the transaction with dece- 


dent. Herrington v. Winn, 14 N.Y.S. 
sae COREL IIAN =28'aes 2/0 DIN, Civeierocs 
32.. Janes v. Janes, -51 App.D.C. 


267, 278 BF. 576. 


33. Corning v. Walker, 3 N.E. 290, 
100 N.Y. 547; Williams v. Cooper, 18 
Sellen te SIN Ox 280s bie neaheaves 
Estate, 156 A. 64, 304 Pa. 421, 79 A.L. 
R. 772; WUorenzo v. Rinn;, 148 A. 53, 
298 Pa. 108: 


{a] Thus evidence offered to con- 
tradict other testimony brought out 
by the same party by improper cross- 
examination is inadmissible. Lorenzo 
v. Rinn, 148 A. 538, 298 Pa. 108. 


34. Ballou v. Ballou, 78 N.Y. 325; 
Wernet v. Karutz, 124 N.Y.S. 1041, 
140 App.Div. 114. 


[a] MTllustration. — Where a wit- 
ness, on cross-examination, was asked 
what the consideration expressed ina 
deed from deceased was, his answer, 
“$6,000 imaginary consideration,” not 
being strictly responsive to the ques- 
tion, did not open the door to state, on 
redirect examination, what the real 
consideration was. Ballou v. Ballou, 
Oe IN ROI On 


35. Voldemar’s Estate, 4 Pa.Co. 
Die 


326. Miller v. Adkins, 9 Hun (N. 


37. Jerome v. Bohm, 40 P. 570, 21 
Colo. 322: sWarren vy. Adams, 36 3P: 
604, 19 Colo. 515; Dow v. Merrill, 18 
A. 317, 65 N.H. 107; Ballou v. Tilton, 
52 N.H. 605; Christopher v. Wilkins, 
51 A. 728, 64 N.J.Eq. 354; Matthews v. 
Hoagland, 21 A. 1054, 48 N.J.Eq. 455; 
Brock’s Adm’r v. Brock, 23 S.E. 224, 
92 Va. 1738. 


{a] Particular statutes applied.— 
(1) Under a statute providing that 
no party shall be allowed to testify in 
his own behalf when any adverse 
party sues or defends as executor un- 
less when called as a witness by such 
adverse party, the calling of a party 
as a witness by his adversary renders 
him competent to testify as fully as 
any other witness in the case. Jerome 


[§§ 483-484 


the claim, render himself competent to testify gen- 
‘ Where a stipulation is entered into as to 
what a certain person’s testimony will be, with leave 
to either party to read such stipulation on the trial, 
and the person dies, the party producing such agreed 
evidence on the trial cannot, after reading it, testify 
to personal transactions with deceased.*® 


[§ 484] (3) Matters as to Which Disqualification 
Is Removed. Although under statutes in some ju- 
risdictions it is held that the adduction of testimony 
by the adversary of an interested witness enables 
such witness to testify generally, and without restric- 
tion,?? the fact that the adversary of such witness 
has brought out evidence as to some of the matters as 
to which the witness is incompetent is ordinarily 


the disqualification* only with re- 


spect to such matters, and the witness remains in- 
competent as to other matters concerning which his 
adversary has not brought out evidence;*® 


but, 


v. Bohm, 40 P. 570, 21 Colo. 322; War- 
ren v. Adams, 36 P. 604, 19 Colo. 515. 
(2) Under a statute providing that 
when an executor, being a party toa 
suit, elects to testify, the adverse par- 
ty may testify, an executor’s election 
to testify for any purpose or to any 
extent enables the adverse party to 
testify generally, and without re- 
striction (Dow v. Merrill, 18 A. 317, 
65 N.H. 107; Ballou v. Tilton, 52 N.H. 
605), (3) and the court has no discre- 
tionary power to reject the proffered 
testimony, even though it relate to 
conversations between the witness 
and the testator, of which the execu- 
tor had no knewledge, and which he 
could have no means of contradicting 
or »,explaining,«.(Ballow Jv. Tilton; 
suvra). (4) So, under a statute pro- 
viding that no testimony may be giv- 
en by any party as to any transaction 
with or statement by any testator or 
intestate represented in such action, 
unless the representative offers him- 
self as a witness on his own behalf, 
and testifies to any transaction with 
or statement by his testator or in- 
testate, in which event the other party 
may be a witness on his own behalf as 
to all transactions with, or statements 
by, such testator or intestate which 
are pertinent to the issue, the non- 
representative party is qualified to 
testify to transactions between him 
and the person deceased, or concern- 
ing statements made by the person 
deceased in the hearing of the non- 
representative party, if the represent- 
ative party shall have first testified 
in his own behalf to any transactions— 
with or statement by the deceased, 
and the testimony’ of the nonrepre- 
sentative party is not limited to those 
transactions and statements concern- 
ing which the representative party 
has testified. Christopher v. Wilkins, 
51 A. 728, 64 N.J.Eq. 354; Matthews 
Cc ee 21 A. 1054, 48 N.J.Eq. 


38. Ga.—Padgett v. Gaddis, 119 S. 
EH. 525, 156 Ga. 385; Rudolvh v. Un- 
derwood, 16 S.E. 55, 88 Ga. 664. 


Iil.—Allen v. McGill, 142 N.E. 470, 
sli Dll. 170; Merchants’ ©:-&"T Co. 
v. Egan, 78 N.E. 800, 222 Ill. 494 [foll 
Millard v. Millard, 77 N.E. 595, 221 


Ill. 86]; Calkins v. Calkins, 77 N.B. 
102, 220 Ill. 111; De@hlevy v. Mont- 
gomery, 66 Ill. 227; Pennington v. 
Rowley Bros. Co., 241 Ill.App. 58; 


Symonds v. Caldwell, 112 Tll.App. 341; 
Duffy v. Leavitt, 81 Ill.App. 410; 
Consolidated Ice Mach. Co. v. Kiefer, 
26 Ill.App. 466 [aff 25 N.E. 799, 134 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where a part of a transaction has been gone into, the 
interested witness is competent to testify as to the 


Tl. 10 L.R.A. 


696]. u 
Ind.—Gutheil v. Dow, 97 N.E. 426, 

177 Ind. 149; Copeland v. Koontz, 25 

N.E. 174, 125 Ind. 126; Martin v. Mar- 


481, 23 Am.S.R. 688, 


tin, 20 N.E. 768, 118 Ind. 227; Gold- 
berg v. Coffman, 133 N.E. 10, 77 Ind. 


App. 42. 


Towa.—Boardman v. Brown, 87 N.W. 
674, 114 Iowa 678; Clarity v. Sheridan, 
59 N.W. 52, 91 Iowa 804; Cochrane v. 
Breckenridge, 89 N.W. 274, 75 Iowa 
213; Luehrsmann y. Hoings, 15 N.W. 
571, 60 Iowa 708. 


Ky.—Arrington v. Sizemore, 43 S.W. 
(2d) -699, 241 Ky. 171; Taylor v.. Tay- 


lor, 289 S.W. 305, 217 Ky. 227; Barton 
v. Barton’s Adm’r, 134 S.W. 902, 142 
Ky. 487; Richardson v. Isaacs, 118 


S.W. 1008; Hardin’s Adm’r v. Taylor, 
78 Ky. 593; Carpenter v. Rice’s Adm’x, 
78 S.W. 458, 25 Ky.L. 1704; Newman’s 
Adm’r v. Blades, 54 S.W. 849, 21 Ky. 
L. 1353; Allensworth v. Lowdermilk, 
85 S.W. 1030, 18 Ky.L. 252. 


Me.—Hall v. Otis, 77 Me. 122; 
leigh v. White, 64 Me. 23. 


Md.—Johnson v. Heald, 33 Md. 352. 


Mich.—Campbell v. Sech, 119 N.W. 
922, 155 Mich. 634. 


Minn.—Rhodes v. Pray, 32 N.W. 86, 
36 Minn. 392. 


Mo.—Stone v. Hunt, 21 S.W. 454, 
114 Mo. 66; Allen v. Chouteau, 14 S. 
W. 869, 102 Mo. 309; Ferry v. Woody, 
241 S.W. 78, 210 Mo.App. 98; Leahy v. 
Rayburn, 33 Mo.App. 55. 


Neb.—In re Neckel’s Estate, 113 N. 
W. 1045, 80 Neb. 128; Dickenson v. 
Columbus State Bank, 98 N.W. 813, 71 
Neb. 260; Tecumseh Nat. Bank v. 
McGee, 85 N.W. 949, 61 Neb. 709; Fur- 
bush v. Barker, 56 N.W. 996, 38 Neb. 
1 [aff 58 N.W. 707, 40 Neb. 129], 


N.Y.—Adenaw v. Piffard, 95 N.E. 
555, 202 N.Y. 122; Rogers v. Maguire, 
47 N.E. 452, 1538 N.Y. 343; Martin v. 
Hillen, 36 N.E. 803, 142 N.Y. 140; 
Trimmer v. Trimmer, 90 N.Y. 675 
mem; Chadwick v. Fonner, 69 N.Y. 
404; Lockwood v. Lockwood, 195 N.Y. 
S. 652, 201 App.Div. 657; Morgan v. 
Foran, 104 N.Y.S. 1084, 120 App.Div. 
185; Motz v. Motz, 82 N.Y.S. 926, 85 
App.Div. 4; Hobart v. Verrault, 77 N. 
Y.S. 483, 74 App.Div. 444; Russell v. 
Russell, 62 N.Y.S. 108, 47 App.Div. 
144; Jones v. Perkins, 51 N.Y.S. 380, 
29 App.Div. 37; Rogers v. McGuire, 
37 N.Y.S. 76, 90 Hun 455 [aff 47 N.E. 
452, 153 N.Y. 343]; Weston v. Reich, 
7 N.Y:S. 784, 55 Hun 605 [aff 29 N.E. 
1034, 130 N.Y. 659]; Bowers v. Smith, 
3 N.Y.S. 105, 50 Hun 604 [aff 27 N.E. 
412, 124 N.Y. 645]; Vanderveer v. 
Vanderveer, 1 N.Y.S. 898, 49 Hun 608; 
Ward v. Plato, 23 Hun 402; De Verry 
v. Schuyler, 8 N.Y.S. 221, 5 Silv.Sup. 
72; Goodwin v. Hirsch, 37 N.Y.Super. 
503. See Lewis v. Merritt, 21 N.E. 
141,113 N.Y. 386 (defendant permitted 
to contradict plaintiff’s testimony as 
to facts creating an inference that a 
personal transaction with decedent 
was impossible was not prejudiced by 
refusal of the court to permit him to 
testify that such transaction was not 
only possible but actually took place). 
But see Mahoney v. Jones. 54 N.Y.S. 
488, 35 App.Div. 84 (holding that, 
when plaintiff called defendant to tes- 
tify in her behalf, she clothed him 
with competency to testify generally). 


N.C.—Walston v. Coppersmith, 149 


Bur- 


197 N.C. 407; Herring v. 
DHOCk ee LeaSE a758, N87, UNC 459% 


[70 C. J.—24] 


; 


« 
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Pope v. Pope, 96 S.H. 1034, 176 N.C. 
288; Smith v. Smith, 8 S.E. 128, 131, 
133, 101 N.C. 461, 


S.D.—Kraft v. Security State Bank 
of Winner, 223 N.W. 208, 54 8.D. 325. 


Tex,—Himes v. Himes, (Civ.App.) 
55 S.W.(2d) 181; Dannenbauer v. Mes- 
ser’s Estate, (Civ.App.) 4 S.W.(2a) 
620 [affi35 S.W.(2d) 682, 120 Tex. 14, 
79 A.L.R. 1488]; Austin v. Rupe, (Civ. 
App.) 141 S.W. 547. 


V.Va.—James v. Felton, 129 S.B. 
482, 99 W.Va. 407; Metz’s Adm’r v. 
Snodgrass, 9 W.Va. 190. 


fa] Rule applied. — (1) Where a 
plaintiff usee testifies that no payment 
was made to her deceased co-usee in 
her presence, defendant is not a com- 
petent witness to prove a payment to 
such deceased, unless he testifies that 
it was made in the presence of the 
witness whose testimony is sought to 
be thus answered. Rudolph v. Under- 
wood, 16 S.E. 55, 88 Ga. 664. (2) .In 
a suit by an administrator for funds 
in possession of defendant claimed as 
a gift from ceceased, evidence of ad- 
missions which showed that she had 
the sum claimed in her possession be- 
longing to the estate did not refer to 
any statements made by deceased to 
her, and could not be construed as re- 
ferring to a gift or any facts ¢qually 
within the knowledge of deceased, and 
did not open the door which the stat- 
ute closes against testimony equally 
within the knowledge of the deceased. 
Campbell vy. Sech, 119 N.W. 922, 155 
Mich. 634. (3) ‘In an action for 
dower on the ground that plaintiff 
was the common-law wife of dece- 
dent, after the executor had testified 
that decedent told him that plaintiff 
was decedent’s housekeeper and secre- 
tary plaintiff cannot testify as to a 
marriage agreement between plaintiff 
and deceased but may testify, if she 
can, only as to anything which occur- 
red on any of the occasions as to 
which the executor had _ testified. 
Lockwood v. Lockwood, 195 N.Y.S. 652, 
201 App.Div. 657. (4) Where, in an 
action by an executor against de- 
ceased’s husband, plaintiff testifies to 
a personal transaction with deceased, 
defendant is not competent to testify 
to different and independent transac- 
tions between him and deceased, al- 
though such transactions tend to con- 
tradict the transaction testified to by 
plaintiff, or show that it could not 
have occurred. Martin v. Hillen, 36 
N.E. 808, 142 N.Y. 140. (5) <A de- 
fendant, sued by an administratrix, 
“could not explain, impair or contra- 
dict the plaintiff's version by means of 
another and independent personal 
transaction or communication between 
himself and the deceased.” Jones v. 
Perkins, 51 N.Y.S. 380, 29 App.Div. 37, 
43. (6) <A cross-examination of de- 
fendant concerning the meaning of 
statements contained in a letter writ- 
ten by him to one of plaintiffs, who 
has since died, does not render de- 
fendant competent to testify to a con- 
versation between him and plaintiff 
preceding the writing of the letter, 
and which caused it to be written. 
Weston v. Reich, 7 N.Y.S. 784, 55 
meet 605 [aff 29 N.E. 1034, 130 N.Y. 


[b] Testimony as to handwriting. 
—Where, in an action against an ad- 
ministrator on a note purporting to 
have been signed by his decedent, de- 
fendant’s witnesses testified that they 
were acquainted with the handwriting 
of deceased, and that the signature to 
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remainder of that particular transaction.*® 
[§ 485] (4) Duty To Suggest Removal of Incom- 


the note was not hers, this did not 
render the payee competent to testify 
that he saw deceased sign the note 
and a certain indorsement thereon. 
Hobart v. Verrault, 77 N.Y.S. 483, 74 
App.Div. 444. 


[ec] In Pennsylvania (1) one who 
is compelled by his adversary to tes- 
tify as on cross-examination becomes 
fully competent as to all relevant 
matters, whether or not such matters 
were touched upon in cross-examina- 
tion (Yeager’s Estate, 31 Pa.Super. 
202; Shadle’s Estate, 30 Pa.Super. 151; 
Mothes’ Estate, 29 Pa.Super. 462), (2) 
and so it has been held that where a 
person claiming against an estate 
calis as a witness one of the heirs, 
who is also accountant in the settle- 
ment of the estate, the latter becomes 
competent to testify in his own behalf 
as to all other matters reievant to 
the issues (In re Young’s Estate, 24 A. 
124, 148 Pa. 573; Weyant’s Est., 11 Pa. 
Dist. 177). (3) Under whe eAciior 
June 11, (189i Poe LL. 28% (UR a mst. 
[1920] §§ 21857, 21858) qualifying the 
surviving party to testify to relevant 
matters occurring between or in the 
presence of himself and another per- 
son, who is a competent witness, and 
has testified against him with refer- 
ence to such matters, where decedent’s 
children have testified to a conver- 
sation with their stepmother claiming 
against decedent’s will, the stepmoth- 
er became competent to contradict. 
such testimony, and rebut statements 
she is alleged to have made and to 
testify to any matter which occurred 
in the presence of the children, but 
she would not be competent to testify 
to other matters to which the children 
have not testified. In re Bowman’s 
Bistate, 152 A... 38, 301 Pa: 337. (4) 
So, where a wife died, leaving a will! in 
which she devised the bulk of her 
property to her daughter, and the sur- 
viving husband elected to take against 
her will, and asked for partition of 
the realty, to which the daughter 
answered, denying his right, the court 
erred in permitting the husband to 
testify to matters occurring between 
him and his wife, and not in the pres- 
ence of the daughter, who had been 
called to testify, the husband being 
competent to testify only to matters 
occurring in the presence of the 
daughter, as provided in the act, and 
then only as to such matters covered 
by the testimony of the daughter. In 
re Phillips’ Estate, 114 A. 375, 271 Pa. 
129. 


39. Ala.—German v. Browne 
Leeper, 39 So. 742, 145 Ala. 364. 


Ga.—Shipp v. Davis, 2 S.E. 549, 78 


& 


Ga. 201; Planters’, etc., Bank v. Neel, 
74 Ga. 576. 
Ill.—Hastman v. United Marble 


Companies, 224 Ill.App. 256. 
Kan.—Niccolls v. Esterly, 16 Kan. 
9 


32. 
Ky.—Luigart’s Adm’x v. Luigart’s 
Adm’r, 250 S.W. 796, 199 Ky. 98. 


Neb.—Russell v. Close’s Estate, 119 
IN ave) © Dull. So Nese Zo sie on. oninay a 
Ainsworth, 68 N.W. 1045, 49 Neb. 696; 
American Sav. Bank v. Harrington’s 
Estate, 52 N.W. 376, 34 Neb. 597. 


N.Y.—Cole v. Sweet, 80 N.E. 355, 
187 N.Y. 488, 388 N.Y.Civ.Proc. 290; 
Nay v. Curley, 21 N.E. 698, 113 N.Y. 
675; Flick v. Penfield, 81 N.Y.S. 1019, 
82 App.Div. 610; Matter of Gabriel, 
60 N.Y.S. 87, 44 App.Div. 623 [aff 57 
N.H. 1110, 161 N.Y. 6441; Hopkins v, 
Clark, 35 N.Y.S. 360, 90 Hun 4; Hack- 
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petency. An interested witness who relies on a re- 
moval of his incompetency by reason of the introduc- 
tion by. his adversary of evidence as to matters con- 
cerning which he was incompetent in the first in- 
stance should suggest such removal to the trial court, 
failing in which he cannot complain of the exclusion 


of his testimony.*°® 


[§ 486] 7. Objections and Determination There- 


oft1—(1) Necessity for Objection. 


upon the party seeking to take advantage of the in- 


staff v. Hackstaff, 31 N.Y.S. 11, 82 Hun 
16, 24 N.Y.Civ.Proc. 208; Matter of 
Woodbury’s Estate, 81 N.Y.S. 503, 40 
Misc. 143, 3 Mills Surr. 452; Howe v. 
Schweinberg, 23 N.Y.S. 607, 4 Misc. 
73 [aff 21 N.Y.S. 469, 1 Misc. 481]. 


N.C.—Gray v. Cooper, 65 N.C. 183. 


‘Pa.—Proper v. Campbell, 15 Pa. 
Super. 153. 


S.C.—Dyson v. Jones, 43 S.E. 667, 
65 S.C. 308. 


Tex.—Jackson v. Jones, 11 S.W. 
1061, 74 Tex. 104; Bradley’s Adm’rs 
v. Bradley, 13 Tex. 263; Huggins v. 
Myers, (Civ.App.) 30 S.W.(2d) 565; 
Watson v. Dodson, 121 S.W. 209, 57 
Tex.Civ.App. 32. 


Wis.—Wisentraut v. Cornelius, 115 
N.W. 142, 184 Wis. 532, 126 Am.S.R. 
1027. 


[a] Rule applied.—(1) An inter- 
-rogatory asking defendants when and 
by whom they were employed to con- 
duct a certain cause, in answer to 
which defendants answered that they 
were employed by plaintiff's testator, 
and gave the date of the employment 
and the nature of the cause, involved 
a transaction between defendants and 
plaintiff's testator, and, when intro- 
duced in evidence with the answer by 
plaintiff, entitled defendants further 
to testify as to the details and terms 
of the employment. German v. 
Browne & Leeper, 39 So. 742, 145 Ala. 
364. (2) In ‘a suit by’ a’ devisee 
against an administrator, where the 
question at issue is as to the altera- 
tion of a note due the intestate, after 
the devisee testifies as to the hand- 
writing of the alteration, the adminis- 
trator may testify that he did it at 
the instance of the maker and in his 
presence before delivery. Dyson v. 
Jones, 43 S.E. 667, 65 S.C. 308. (3) 
Where one party has reproduced in 
evidence a part of the testimony given 
without objection by the other party 
on a former hearing as to part of a 
transaction between himself and a 
decedent, the latter party is entitled 
to reproduce the rest of his former 
evidence as to that particular transac- 
tion. Russell v. Close’s Estate, 119 
N.W. 515, 83 Neb. 2382. (4) ‘Where, in 
an action against an administrator 
to recover a debt alleged to be due 
from decedent, defendant called plain- 
tiff as a witness, and proved by him 
that he was the maker of a note to 
decedent, pleaded by defendant as a 
counterclaim, plaintiff could testify, 
as a witness in his own behalf, as 
to the consideration of the note. Hop- 
kins v. Clark, 35 N.Y.S. 360, 90 Hun 
4, (5) Where, in an action by an ad- 
ministratrix on notes which defend- 
ant claimed had been paid by checks, 
the administratrix was allowed to tes- 
tify that decedent had been in the 
habit for many years of cashing 
checks for defendant, defendant was 
competent to testify, on being shown 
certain checks, as to the conversation 
which took place between him and de- 
cedent at the time the checks were de- 
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competency of a witness to interpose an objection on 
that ground,*? in the absence of which the objection 
is deemed waived and the witness is properly allowed 
to testify.*2 Where, however, an infant is interested 
in the action, the failure to object to the competency 
of the witness does not waive the objection.t# Where 


testimony of a brother of one deceased was objected 
to, and the objection overruled, an omission to re-. 


It is incumbent 


livered. Flick v. Penfield, 81 N.Y.S. 
1019, 82 App.Div. 610. 


40. Tomlinson vy. Ellison, 16 S.W. 
201, 104 Mo. 105. 


41. Objections to competency of 
wituess and determination thereof 
generally see supra §§ 249-259. 


42. Pease’s Hstate v. Hunt, 60 II. 
App. 585; Amidon v. Snouffer, 117 N. 
W. 44, 189 Iowa 159. 


43. U.S.—Wustum v. Kradwell, 270 
FE. 546. 


Ala.—Chapman v. Peebles, 
273, 84' Ala. 283. 


Cal.—Kinley v. Largent, 200 P. 937, 
LEtiy Calaclleig SASS BS fii 


Ga.—Cooper v. Reeves, 131 S.E. 63, 
161 Ga. 232. 


Ill.— Doty v. Doty, 42 N.E. 174, 159 
Ill. 46; Bertolet v. Stoner, 164 Ill.App. 
605; Becker v. Foster, 64 Ill.App. 192. 
But see Kelsey v. Snyder, 9 N.E. 195, 
118 Ill. 544 (holding objection not 
necessary to exclude testimony of 
pars disqualified from being a wit- 
ness). 


Ind.—Denbo v. Wright, 53 Ind. 226; 
Dime Savings & Trust Co. v. Jones, 
151 N.E. 701, 84 Ind.App. 508; Bart- 
lett’ v: Burden,” 39) N.E.) 175,012 Ind. 
App. 419. 


Iowa.—In re Hull’s Will, 89 N.W. 
979, 117 Lowa 738. 


Ky.—McCoy v. Ferguson, 
249 Ky. 334; Guardian v. 
Ratcliff, 46 S.W.(2d) 504, 242 Ky. 419; 
Kimball v. Thurman, 33 S.W. 834, 98 
Ky. 578, 17 Ky.L. 1222. See Madden 
v. Black Mountain Corporation, 36 S. 
W.(2d) 848, 238 Ky. 53 (testimony not 
objected to and not concerning a ver- 
bal statement of a transaction with, 
or acts by, deceased, was competent, 
even in witness’ own behalf). 


Me.—Haslom vy. 98 A. 812, 
115 Me. 295. 


Md.—Dilley v. Love, 61 Mad. 608. 


Mich.—Loucks v. Fox, 246 N.W. 141, 
261 Mich. 338; Harwood v. Hunt, 191 
N.W. 19, 221 Mich. 349; Atkin v. Van 
Sickle, 153 N.W., 1070, 187 Mich. 635; 
Howatt v. Green, 102 N.W. 734, 139 
Mich. | 289. But see McHugh vy. 
O’Dowd’s Estate, 49 N.W. 216, 86 
Mich. 412 (holding evidence inadmis- 
sible in spite of failure to object). 


4 So. 


Perry, 


Mo.—Hodge v. St. Louis Union 
Trust Co., 261 S.W. 67; Conrey v. 
Pratt, 154 S.W. 749, 248 Mo... 576; 


Gerhardt v. Tucker, 85 S.W. 552, 187 
Mo. 46; Hdwards v. Latimer, 82 S.W. 
109, 188 Mo. 610; Markowitz v. Marko- 
witz, (App.) 290 S.W. 119; Oliver vy. 
McFarland, (App.) 282 S.W. 735; Stuy- 
vaert v. Arnold, 99 S.W. 529, 122 Mo. 
App. 421. 


Neb.—Parrish v. McNeal, 55 N.W. 
222, 36 Neb. 727; Bartlett v. Bartlett, 
19 N.W. 691, 15 Neb. 593. 


N.J.—Monfort’s Adm’r v. Rowland, 
38 N.J-Eq. 181. 


60 S.W.. 


new the objection, as to like testimony of two other 
brothers, was no implied waiver of objection to the 
testimony of all three witnesses;*® and, where the 


~ 


N.Y.—Hickok v. Bunting, 73 N.Y.S. 
967, 67 App.Div. 560; In re Smith’s 
Estate, 242 N.Y.S. 464, 136 Misc. 363. 


N.C.—Norris v. Stewart, 10 S.E. 
912, 105 N.C. 455, 18&%Am.S.R. 917. 


Ohio.—Crowe v. Mickery, 155 N.E. 
247, 23 Ohio App. 83; Meier v. Heran- 
court, 6 Ohio Dec. (Reprint) 1164, 11 
Am.L.Rec. 46. 


Pa.—In re Wood’s Estate, ‘115 A. 
865, 272 Pa. 8. 


Tex.—Hein v. De Busk, (Commn. 
App.) 277 S.W. 1053 [aff (Civ. App.) 
265 S.W. 753]; Farias v. Salas, (Civ. 
App.) 244 S.W. 1115. 


Utah.—Shields v. 
122, 67 Utah 474. 


Vt.—Collins v. Collins’ Estate, 162 
A. 361, 104 Vt. 506; Brooks v. Mason, 
79 A. 48, 84 Vt. 289; Cowles v. Cowles’ 
Adm’r, 71 A. 191, 81 Vt. 498. 


Wyo.—Weidenhoft v. Primm, 94 P. 
453, 16 Wyo. 340. 


[a] General objection insufficient. 
—(1) Where a general objection to 
the witness’ competency was overrul- 
ed, and afterward no objection was 
made to his testimony as to transac- 
tions with decedents, the objection 
would be deemed waived. Norris v. 
Stewart, 10 S.E. 912, 105 N.C. 455, 18 
Am.S.R. 917; Meier v. Herancourt, 6 
Ohio Dec. (Reprint) 1164, 11 Am.L. 
Ree. 46. (2) Sufficiency of objection 
to general competency of witness gen- 
erally see infra § 489. 


[b] Objection based on other 
grounds.—The incompetency of a wit- 
ness on the ground of the death of 
the other party to the transaction is 
waived where the only objection to 
his testimony is based on other 
grounds. Baker v* Brown, 133 A. 305, 
125 Me. 298; Gerhardt v. Tucker, 85 
S.W. 552, 187 Mo. 46. 


44, Johnston v. Johnston, 27 N.E. 
930, 188 Ill. 385; Sherman vy. Lanier, 
39 N.J.Hq. 249. 


[a] Reasons for rule.-—Whenever 
the property rights of an infant are 
drawn into litigation, and the infant 
himself, whether as plaintiff or de- 
fendant, has been brought into court, 
he at once becomes the ward of the 
court, and as such it is the duty of 
the court to see that his rights as 
such are properly protected; and, 
when incompetent and illegal evidence 
is introduced without objection by the 
guardian or guardian ad litem, the 
court is bound to notice and exclude 
such evidence. Johnston v. Johnston, 
27 N.E. 930, 138 Ill. 385. 


[b] Rule applied where: (1) An 
unrepresented minor was interested in 
the result. Sherman vy. Lanier, 39 N. 
J.Eq. 249. (2) The'infant was repre- 
sented by a guardian ad litem who 
failed to interpose an_ objection. 
Johnston v. Johnston, 27 N.E. 930, 138 
Ti. 385. 

45. Schoonmaker vy. Wolford, 20 
Hun (N.Y.) 166. 


Ekman, 248 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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court expressly ruled on an objection that a witness 
was competent to contradict another witness, to 
which ruling an exception was saved, no further ob- 
jection or exception was necessary with respect to 
further questions concerning the conversation.*® So, 
where an objection was made before the testimony 
was given, the objector does not waive his objection 
by failing again to object to the testimony, the giv- 
ing of which immediately followed the objection.*? 


[§ 487] (2) Parties Entitled To Object. Only a 
party who is within the protection of the statute*’ 
is entitled to object to the competency of an interest- 
ed witness;*® and, where the party entitled to pro- 
tection waives the incompetency of a witness, his 
coparties cannot object.°° The rule prohibiting a 
party from reserving an exception to illegal evidence 
brought out by himself has no application to a eross- 
examination confined to the facts erroneously ad- 
mitted as evidence over his objection.*+ 


[§ 488] (3) Time for Objection. Although it 
has been held that an objection made immediately 
after the swearing of the witness is timely,®? and al- 
though in some jurisdictions it is said that the prop- 
er time to object is when the witness is sworn®® as 
the incompetency under diseussion is not general but 
merely with respect to testimony as to certain par- 
ticular matters,°* it is ordinarily not necessary,°® 
or even proper,°® to raise an objection when the wit- 
ness is first sworn. The proper time for objection is 
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when a question calling for matters as to which the 
witness is incompetent is asked and before it is an- 
swered,®? and an objection made for the first time 
after the witness has testified is too late and should 
not be considered,®® the rule being particularly ap- 
plicable where the objection was not made until after 
a lengthy cross-examination where it appeared that 
the fact of inecompetency was known®® or where it 
did not appear that it was not known previously.®°® 
Where, however, the incompetency of a witness is not 
disclosed on the direct examination but is developed 
by the eross-examination, an objection taken when 
such incompetency is developed is in time;°+ and an 
objection is not too late although the testimony ob- 
jected to was but a repetition of testimony previous- 
ly given without objection except that the testimony 
first given did not disclose the fact that the transac- 
tion was with decedent.°? A specific objection made 
to questions not calling for testimony of transactions 
with deceased does not avail as against later testi- 
mony which does call for such transaction,®* and an 
objection to the witness when placed on the stand is 
ineffectual to preserve reviewable error unless timely 
objection is made and exceptions saved when the ob- 
jectionable evidence is sought to be introduced.®+ 


Discretion of court. When the objection is not 
made at the time the evidence is offered or given, it is 
in the diseretion of the trial judge to permit it to 
be made at a later stage of the trial.®* 


46. Poague v. Mallory, 235 S.W. 


491, 208 Mo.App. 395. _, 


47. Worthington v. Diffenbach, 168 
N.W. 257, 184 Iowa 577. 


48. See supra §§ 367-389. 


49. Ga.—Bland v. Beasley, 76 S.E. 
50,) 138 Ga. 7123" Bryan. v.. Tooke,-60 
Ga. 437. 


Il].— Brownlie v. Brownlie, 183 N.E. 
613, 351 Ill. 72; Allen y.: North, 110 
IE. L027. 271011. 119.0? 


Ind.—-Ferguson v. State, 90 Ind. 38. 


N.H.—Pattee v. Whitcomb, 56 A. 
459, 72 N.H. 249; Marcy v. Amazeen, 
61 N.H. 131, 60 Am.R. 320. 


Tex.—Roberts v. Carlisle, 
App.) 4 S.W.(2d) 144; Miles v. Boden- 
heim, (Civ.App.) 193 S.W. 693 [error 
refused]. 


See Fetta v. Vandevier, 34 P. 168, 
8 Colo.App. 419 [aff 38 P. 466, 20 Colo. 
368], (holding that, since Gen. St. § 
3641 provides that no party to an ac- 
tion shall be allowed to testify in his 
own behalf when any person sues or 
defends as the heir of a deceased per- 
son in a suit against the heir of a 
decedent to establish in plaintiff's 
favor a trust in land, the title to 
which is in decedent’s name, plaintiff 
is disqualified to testify to his agree- 
ment with decedent, on which the 
trust is sought to be based, although 
the only person objecting to the evi- 
dence is a judgment creditor of de- 
cedent, who intervened). 


fa] Party not having adverse in- 
terest.—In a will contest by a legatee 
against the residuary legatee and 
devisee, defendants could not object 
to the testimony of a codefendant and 
her husband called by the contestant, 
since defendant’s and codefendant’s 
interests were not conflicting. Brown- 
Jie v. Brownlie, 183 N.E. 6138, 351 Ill. 
V2 


50. 
51. 


Ferguson v. State, 90 Ind. 38. 
Morrissett v. Carr, 23 So. 795, 


; 


* 


(Civ. 


118 Ala. 585. 


52. Norris v. Bradshaw, 18 P.(2d) 
467, 469, 92 Colo. 34 [Loverr Milsap v. 
Stone, 2 Colo: 137]. 


53. In re Kempthorne’s Estate, 175 
N.W. 857, 188 Iowa 70. 


54 See supra §§ 390-465. 


55. Hollman v. Lange, 44 S.W. 752, 
143 Mo. 100; C. E. Donnell Newspaper 
Co. v. Jung, 81 Mo.App. 577. 


56. Holloway v. Galloway, 51 [Il. 
159; Staser v. Hogan, 21 N.E: 911, 22 
N.E. 990, 120 Ind. 207; Norris v. Stew- 
art’s Heirs, 10:S.E. 912, 105 N.C. 455, 
18 Am.S.R. 917; Murdock v. McNeely, 
1 Ohio Cir.Ct. 16, 1 Ohio Cir.Dec. 9 
[aff 20 Wkly.L.Bul. 472]. 


57. Holloway v. Galloway, 51 Ill. 
159;_ Blsea v. Smith, 202 Sow. 1071. 
273 Mo. 396; Hollmann v. Lange, 44 
S.W. 752,143 Mo. 100; Murdock v. Mc- 
Neely, 1 Ohio Cir.Ct. 16,1 Ohio Cir. 
Dec. 9 [aff 20. Wkly.L.Bul. 472]. 


58. Cal.—In re Wahlefeld’s Estate, 
288 P. 870, 105 Cal.App. 770. 


Ul.—Forster v. Sheridan Trust & 
Savings Bank, 257 Ill.App. 463. 


Ind.—Reed y. Farmers’ Bank of 
Pre OLE: 119 N.E. 261, 67 Ind.App. 
ao. 

Iowa.—Davis v. Hall, 105 N.W. 122, 
128 Iowa 647. 


Minn.—Levering v. 
Minn. 107. 


Mo.—Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; People’s Bank of Queen 
City v. Attna Casualty & Surety Co., 
40 SoW.(2d) 535, 225° Mo.App. 1113; 
Norvell v. Cooper, 134 S.W. 1095, 155 
Mo.App. 445. 


N.J.—Boone v. Ridgway’s Ex’rs, 
29 N.J.Eq. 543. 


N.Y.—Cross v. Smith, 32 N.Y.S. 671, 
85 Hun 49. 


ianeemE a Bex v. Avery, 64 N.C. 


Langley, 8 


Pa.—Dean v. Warnock, 98 Pa. 565; 
In re Breneman’s Hstate, 65 Pa. 298; 
Gerker’s Est., 8 Pa.Co. 588. 


Va.—Pillow v. Southwest Virginia 
int ae 23 S.H. 32, 92 Va. 144, 538 Am. 


[a] Thus (1) where a party was 
allowed to testify in chief to a con- 
versation between himself and de- 
fendant’s testator, an objection to his 
competency, made on cross-examina- 
tion, was too late. Meroney v. Avery, 
64 N.C. 312. (2) Where the only ob- 
jection to evidence before it was giv- 
en was that it was incompetent and 
immaterial, a motion to strike out the 
evidence on the ground that the wit- 
ness was incompetent was too late. 
Cross v. Smith, 32 N.Y.S. 671, 85 Hun 
49. (3) An objection first raised in 
exceptions to a referee’s report is too 


leee Tompkins v. Tompkins, 18 8S. 
59. Forster v. Sheridan Trust & 


Savings Bank, 257' Ill.App. 463. 


60. Heller v. Fabel, 138 A. 217, 290 
Pa. 48. 


61. Cordingly v. Kennedy, 239 F. 
645, 152 C.C.A. 479; Branch v. Makeig, 
28 S.W. 1050, 9 Tex.Civ.App. 399. 


62. Taylor v. Meldrum, 6 N.Y.Civ. 
Proe.i235; 


63. Secor v. Siver, 161 N.W. 769, 
188 Iowa 1126 [mod on other grounds 
176 N.W. 981, 188 Iowa 1126]. 


64. Elsea v. Smith, 202 S.W. 1071, 
273 Mo. 396. 
[a] Reason for rule,—The objec- 


tion not being to the evidence, but to 
the witness, the rule that one gen- 
eral objection to a certain class of 
testimony will obviate subsequent ob- 
jections is inapplicable, Elsea_ v. 
Smith, 202 S.W. 1071, 273 Mo. 396. 


65. Miller v. Montgomery, 78 N.Y. 
282 [aff 3 Redf.Surr. 154]; Matter of 
Burke, 5 Redf.Surr. (N.Y.) 369. 
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[§ 489] (4) Mode and Form of Objection. 
der to be effective, an objection in the form provided 
for by statute®® must be directed to the competency 
of the witness to testify as to particular m 
which the statute makes him incompetent,®* and an 
objection which must be so understood by the court 
and the opposing counsel is sufficient.®* 
tion in substance that the testimony relates to per- 
sonal transactions between decedent and an interest- 
ed witness is sufficient, without reference to the stat- 
ute or other authority by which the objection can be 
An objection directed to the general 
competency of the witness’® or to the admissibility 
and an objection 


sustained.®® 


of the evidence’! is insufficient; 


WITNESSES 


In or- 


atters as to 


So an objec- 


ed.73 


eral. 


to a party testifying to anything occurring in dece- 


66. See statutory provisions; and 


eases infra this note. 


[a] In Kentucky (1) written ex- 
ceptions are required by the code, and 
when they are not filed the objection 
is waived. McCoy v. Ferguson, 60 S. 
W.(2d) 931, 249 Ky. 334; Ratcliff’s 
Guardian v. Ratcliff, 46 S.W.(2d) 504, 
242 Ky. 419. (2) When the testimony 
is taken by deposition, exceptions 
thereto, in order to be effective, must 
be filed in writing in the trial court 
(Black v. Noel’s Adm’x, 41 S.W.(2d) 
1100, 240 Ky. 209; Tolly v..Champion, 
229 S.W. 90, 191 Ky. 114) (3) and a 
ruling thereon by the court insisted 
upon (Black v. Noel’s Adm’x, 41 S.W. 
(2d) 1100, 240 Ky. 209. Waiver of ob- 
jections by failure to have court pass 
upon objections see infra § 490), (4) 
and if this procedure is not followed, 
objections taken before the notary 


taking the deposition are waived 
(Tolly v. Champion, 229 S.W. 90, 191 
Ky. 114). 

67. Md.—Worthington v. Worth- 


ington, 76 A. 46, 112 Md. 135. 


Mo.—Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; Hayden v. Grillo’s Adm’r, 
42 Mo.App. 1. 


N.Y.—Russell v. Hitchcock, 93 N.Y. 
So ODO OD eADD.Dive sis aGreer. Vv. 
Greer, 12 N.Y.S: 778, 58 Hun 251, 20 
N.Y. Civ. Proc. Jils4 Hoar v. -Hoar, 23 
Hun 33; Rittenhouse v. Creveling, 14 
N.Y.S. 85; Sheil v. Muir, 4 N.Y.S. 272. 


N.C.—Harris v. Harris, 100 S.E. 125, 
Lis NG. 73) Perkins’ v. Berry, 9 S\E} 
G20 LOS NEC ds. 


Wis.—Wells v. Chase, 105 N.W. 799, 
126 Wis. 202. 


fa] “fhe plain and proper objec- 
tion would have been that the wit- 
ness was incompetent to answer the 
question because it involved a per- 
sonal transaction between him and 
the deceased prohibited by section 829 
of the Code.” Russell v. Hitchcock, 
93 N.Y.S. 950, 105 App.Div. 315, 318. 


[b] Objection not sufficiently 
specific.—In an action against an ad- 
ministratrix, an objection to plain- 
tiff’s testifying, on the ground that he 
was an “interested party, and incom- 
petent under Code, § 829,’ was prop- 
erly overruled as not_ sufficiently 
specific, although the testimony after- 
ward given by him was as to personal 
transactions with the deceased. Hoar 
Vea Hoar. 23 Hun” CN. Yo) 33; 


[c] Exception not going to desig- 
nated questions and answers is not 
sufficient. Worthington v. Worthing- 
ton, 76 A. 46, 112 Md. 135. 


68. St. Joseph v. Baker, 86 Mo.App. 
310; Kennedy v. Mulligan, 160 N.Y.S. 
105, 173 App-.Div. 859; Russell v. 
Hitchcock, 93 N.Y.S. 950, 105 App. 


Div. 315; Rittenhouse v. Creveling, 
14 N.Y.S. 85, 59 Hun 626. 


[a] Where incompetency was 
shown by record and it was apparent 
that the adverse party did not intend 
to waive the right to exclude his tes- 
timony, the objections made should 
be considered, although they were not 
as clear as they should have been. 
St. Joseph v. Baker, 86 Mo.App. 310. 


[b] General objection following 
series Of specific okjections.—Where 
a series of quéstionS are all objected 
to on account of the witness’ disquali- 
fication under Code Civ. Proc. § 829, 
to testify to transactions with a de- 
ceased person, and overruled, an ob- 
jection to another question of the 
same character immediately follow- 
ing, not accompanied with the specific 
grounds of objection, is sufficiently 
definite to be considered, the trial 
court being evidently apprised of the 
ground on which it was made. In re 
Hysaman, 20 N.E. 613, 113 N.Y. 62, 3 


Besa 99: 

ners Sanford v. Ellithorp, 95 N.Y. 
48. 

70. 98 So. 
635, 210 Ala. 401; Wade vy. Killen,. 75 


So. 970, 200 Ala. 212; Daughdrill v. 
Daugheérill, 19 So. 185, 108 Ala. 321. 


Ind.— #orbing v. Weber, 99 Ind. 588; 
John v. Hatfield, 84 Ind. 75. 


Iowa.—Secor v. Siver, 161 N.W. 769, 
188 Iowa 1126 [mod on other grounds 
176 N.W. 981, 188 Iowa 1126]. 


Md.—Brewer v. Bowersox, 
1060, 92 Md. 567. 


Mo.—Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; Burns v. Polar Wave Ice 
& Fuel Co., (App.) 187 S.W. 145; Hay- 
den v. Grillo’s Adm’r, 42 Mo.App. 1. 


N.Y.—Sanford v. Ellithorp, 95 N.Y. 
48; Ham v. Van Orden, 84 N.Y. 257; 
Russell v. Hitchcock, 93 N.Y.S. 950, 
105° App: Div, 315: 


N.C.—Norris v. Stewart, 10 S.E. 912, 
LOS IN. Ce 45.53) hs CAim US eRe Oli. 


48 A. 


Dec. (Reprint) 1164, 11 Am.L.Rec. 46. 


Tex.—Reynolds v. Porter, (Civ. 
App.) 54 S.W.(2d) 1086. 


[a] Thus the court should not sus- 
tain an objection to the examination 
of the witness for any purpose, but 
should hear the questions propounded 
or ascertain the character of the testi- 
mony to be elicited, and rule accord- 
ingly. Daughdrill v. Daughdrill, 19 
So. 185, 108 Ala. 321. 


{b] Failing to segregate incom- 
petent from competent testimony is 
insufficient under the rule that an ob- 
jection to all the testimony of a wit- 
ness will be regarded if any of it is 


competent. Reynolds v. Porter, (Tex. 
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dent’s lifetime is improper where the witness could 
testify to some fact of that class.7? 
sues in both a representative and an individual ca- 
pacity, and is entitled to protection only in the for- 
mer capacity, cannot complain of the admission of 
the testimony of the adverse party, where his ob- 
jection was not limited to the ground that such tes- 
timony was not admissible against him in his official 
capacity, and he requested no instruction limiting 
the extent to which the testimony might be regard-. 


A party who 


[§ 490] (5) Waiver of Objections—(a) In Gen- 
The party entitled to protection’? may waive 


Civ.App.) 54 S.W.(2d) 1086. 
71. Ga.—Crozierv. Goldman, 111 
S.E. 666, 153 Ga. 162 


Ind.—Bingham v. Walk, 27 N.E. 483, 
128 Ind. 164; Keely v. City of Indian- 
apolis, 97 N.E. 568, 49 Ind.App. 396; 


Hines v. Consolidated Coal, ete., Co., 
64 N.E. 886, 29 Ind.App. 563. 
Iowa.—Schleuter v. Reinking, 178 


N.W. 337, 189 Iowa 452; Secor v. Si- 
ver, 161 N.W. 769, 188 Iowa 1126 [mod 
on other grounds 176 N.W. 981, 188 
Iowa 1126]; Feltes v. Tobin, 171 N. 
W. 739, 187 Iowa 11; McDonald v. 
Young, 81 N.W. 155, 109 Iowa 704. 


Kan.—Crebbin v. Jarvis, 67 P. 531, 
64 Kan. 885. 


Mo.—In re MceMenamy’s Guardian- 
ship, 270 S.W. 662, 307 Mo. 98; Elsea 
v. Smith, 202 S.W. 1071, 273 Mo. 396; 
Stone v. Hunt, 21 S.W. 454, 114 Mo. 
66; Kneuven v. Berliner’s Estate, 
(App.) 54 S.W.(2d) 494; People’s 
Bank of Queen City v. #tna Casualty 
& Surety Co., 40 S.W. (2a) 535, 225 Mo. 
App. 1iass 

N.Y.—Hoag v. «Wright, 66 N.E. 579, 
14 NAY. 36, 638i L.RvA. 638) Stevens 
v. Brennan, 79 N.Y. 254; Russell v. 
Hitchcock, 93 N.Y.S. 950, 105 App.Div. 
315; Cross: ‘v. Smith, 32 N:¥.S. (671, 
85 Hun 49; In re Farley’s Estate, 155 
N.Y.S. 68, 91 Misc. 185, 15 Mills Surr. 
130; Bell v. Bumstead, 14 N.Y.S. 697. 


Okl.—Miller v. Nanny, 216 P. 662, 
91 Okl. 150; Williams v. Joins, 126 P. 
1013, 34 OkKL 733. 


*_ Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.(2d) 212, 80 Utah 587. 


Wis.—Wells v. Chase, 105 N.W. 799, 
126 Wis. 202; McCormick v. Herndon, 
31 N.W. 303, 67 Wis. 648; Cornell v. 
Barnes, 26 Wis. 473. 


[a] Illustrations.—(1) An objec- 
tion to an answer should not be sim- 
ply that it shows a personal transaec- 
tion with decedent, but should direct 
attention to the witness being one in- 
competent to testify to it, the statu- 
tory prohibition not being against 
such evidence, but against certain wit- 
nesses giving it. Erwin v. Fillen- 
warth, 137 N.W. 502, 160 Iowa 210. 
(2) An objection to a husband’s tess 
timony, as to a gift from his wife 
that, “it is not competent,” is an ob- 
jection only to the competency of the 
evidence, and not to the competency 
of the husband to testify as to the 
gift because of wife’s insanity. In 
re McMenamy’s Guardianship, 270 S. 
W. 662, 307 Mo. 98. .- 

72. Gosselin v. Griffin, 111 A. 854, 
49OEN E510" 

73. Field v. Field, 87 S.W. 726, 39 
Tex.Civ.App. 1. 


74 Who entitled to protection see 
supra §§ 367-389. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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his right thereto;**® but the courts will not raise a 
waiver on a mere pretext.7® A waiver results when 
such party expressly stipulates that the objection is 
waived** or that the evidence may be used,** where 
he fails to insist that the court rule on his objec- 
tion,’® or where he produces evidence as to the mat- 
ters concerning which the witness is incompetent,°° 
or fails to object to the testimony of the witness*+ 
or of a prior witness testifying to substantially the 
same thing.S? So, where a party brings out on eross- 
examination part of a conversation or transaction of 
deceased, he waives his privilege as to the remainder 
thereof ;5° and where, after the testimony of a wit- 
ness is struck out on objection, the objecting party 
cross-examines the witness as to the same matters, 
and elicits the rejected evidence anew, there is a 
waiver of the inéompetency.** A party who objects 
to the competency of a witness introduced on behalf 
of his adversary does not, however, where his ob- 
jection is not sustained, waive the incompeteney by 
subsequently taking the stand himself and testify- 
ing generally,®® nor does he waive the incompetency 
by eross-examining the witness about matters as to 
which he has testified on direct examination where 
the party objects to the competency of the witness 
and his objection is not sustained®® or where no ob- 
jection is required by statute;8* but a cross-exam- 


75. 
F. 546. 


Ala.—Rogers v. Austill, 104 So. 321. 
213 Ala. 1638. 


U.S.—Wustum y. Kradwell, 270 81. See supra 


62. Abbott v. 
DID 20 45NWYe 228% 


83. 


WITNESSES 


Shea v. Siller, 


[70 C.J.] 373 


ination eliciting a repetition of the testimony in much 
more detail’® or going beyond the scope of the direct 
examination and eliciting new matter, as to which the 
witness is also incompetent®® is a waiver of the ob- 
jection to his competency. The right to object to a 
party as a witness is not waived by permitting him 
without objection to make the statutory oath requir- 
ed as a jurisdictional prerequisite to the allowance 
of his claim in the court below,®® or by permitting 
him to testify without objection as to the length of 
his residence with deceased;°! and permitting him 
to testify without objection that decedent owed him 
a certain sum of money does not constitute a waiver 
of the right to object to further conversations be- 
tween witness and decedent,®? nor is an otherwise 
incompetent witness made competent by fully in- 
forming the other party of the facts on which he re- 
lied to support his claim.®? A mere offer to waive 
the incompetency of a witness, which is not accept- 
ed, does not deprive the party making it of the right 
to except to the testimony of such witness at a later 
stage of the trial.°* A waiver cannot be limited by 
the party making it, but will be deemed made for all 
purposes in the proceeding.®® 

Where testimony is taken by deposition, a party 
does not, by cross-examining him, waive objections 
to the testimony of the adverse party.®® 


§ 486. ‘ 88. Cox v. McClave, (Tex.Civ. App.) 
Doughan, 97 N.E. 22 S.W.(2d) 961. 

89. O’Neil v. Stratton, 64 F.(2d) 

247 N.W. 182, 911; Edwards v. Latimer, 82 S.W. 109, 


183 Mo. 610. 


Cal.—Deacon v. Bryans, 298 P. 30, 
212 Cal. 87;.. McClenahan v. Keyes, 
206 RP. 454,188. Cal..574; Kinley. v. 
Largent, 200 P. 937, 187 Cal: 71; Da- 
ve v. Mitchell, 290 P. 887, 108 Cal.App. 

Idaho.—Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


Ky.—Hale v. Hale, 
LEO Iy aT. 


Mo.—In re Trautmann’s Estate, 254 
S.W. 286, 300 Mo. 314. 


N.Y.—Dean v. Halliburton, 150 N.E. 
141, 241 N.Y. 354 [rearg den 152 N.E. 
403, 242 N.Y. 506]; Payne v. Chatham 
& Phenix Nat. Bank & Trust Co., 229 
Nayesenpos, loc. Mise. ied) ee Walshe sve 
‘Emigrant Industrial Sav. Bank, 176 N. 
Y.S. 418, 106 Misc. 628. 


224 S.W. 1078, 


N.C.—Lewis v. Mitchell, 158 S.E. 
183, 200 N.C. 652. 
Ohio.—Hickox v. Rogers, 168 N.E. 


750, 33 Ohio App. 97; Crowe v. Vick- 
ery, 155 N.E. 247, 28 Ohio App. 83. 


Tex.—Hunt vy. Garrett, (Civ.App.) 
275 S.W. 96 [rev on other grounds 
(Commn.App.) 283 S.W. 489]. 


Wash.—Levy v. Simon, 205 P. 426, 
119 Wash. 179. 


See Harrington v. Havey, 213 N.W. 
145, 238 Mich. 108 (holding that rec- 
ord of trial does not show waiver). 


And see cases infra this section. 
76. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


77. Dean v. Halliburton, 150 N.E. 
141, 241 N.Y. 354 [rearg den 152 N.E. 
403, 242 N.Y. 506]. 


78. Haslam v. Perry, 98 A. 812, 115 
Me. 295. 
79. Black v. Noel’s Adm’x, 41 S.W. 


(2d) 1100, 240 Ky. 209. 
* gO. See supra §§ 477-480. 


‘ 


® 


262 Mich. 279; Albright v. Davis, (Mo. 
App.) 64 S.W,(2d) 121. 


84. Ables v. Ackley, 103 S.W. 974, 
126 Mo.App. 84, 


235. Jordam yv. Jordan, 78 A. 1077; 
1078, 76 N.H. 20 [declining to foll Til- 
ton v. Tilton, 41 N.H. 479]. 


86. Ill.—Achilles v. Achilles, 28 N. 
E. 45, 137 Tll. 589 [dist Adams v. Rus- 
sell, 85 Ill. 284]. 


Iowa.—Worthington vy. Diffenbach, 
168 N.W. 257, 184 Iowa 577; Donnell 
v. Braden, 30 N.W. 777, 70 Iowa 551. 


Ky.—Saylor v. Saylor, 152 S.W. 763, 
151 Ky. 694. 


N.Y.—Fuller v. New York Cent. & 
H. R. R. Co., 146 N.Y.S. 345, 160 App. 
mek 864 [aff 107 N.B. 1078, 213 N.Y. 


Pa.—In re Goehring’s Estate, 106 A. 
60, 263 Pa. 47; De Silver’s Estate, 32 
Pa.Super. 174; DeSilver’s Est., 15 Pa. 


Dist, 205. 
Tenn.—Bowlen vy. Baker, 245 S.W. 
416, 147 Tenn. 36. F, 


Wash.—Kline v. Stein, 70 P. 235, 30 
Wash. 189. 


W.Va.—Calwell v. Prindle’s Adm’r, 
11 W.Va. 307. 


See Lohnes vy. Baker, 137 S.W. 282, 
156 Mo.App. 397 (holding that the ob- 
jection to the competency of a wit- 
ness to testify in an action against 
an executor is not lost because the 
latter on cross-examination elicited 
all of the damaging evidence). 


[a] Rule applied where the testi- 
mony was taken subject to the re- 
served question as to the competency 
of the witness. De Silver’s Estate, 32 
Pa.Super. 174. 


87. Milton Realty Co. v. Wilson, 
107 So. 92, 214 Ala. 148. 


90. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


[a] Thus, in a suit against execu- 
tors for services rendered decedent, 
defendants are not estopped to object 
to the competency of plaintiff as a 
witness on a trial de novo in the cir- 
cuit court, because plaintiff was per- 
mitted without objection to make the 
statutory oath in the probate court, 
where defendants did not examine 
plaintiff in their behalf in the probate 
court, nor participate in his examina- 
tion. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


91. Thomas v. Fitzgerald’s Estate, 
(Mo.App.) 297 S.W. 425. 


92. McMurray v. Ennis, 14 N.Y.S. 
635. 
$3. Harriman v. Bunker, 106 A. 


CEES UY ANNE BVP 


[a] Thus, in an executor’s action 
to recover money drawn by defendant 
from the testator’s savings bank ac- 
count, which defendant claimed was 
given her as a gift, the fact that de- 
fendant informed the executor or his 
counsel fully of the facts upon which 
he relied did not justify her testimony 
as to transactions with deceased un- 
der Pub. St. CL90L se" 224 "sss 16 aE 
permitting such testimony where in- 
justice might be done without it, 
where her deposition was not taken, 
and where there was no suggestion 
of compulsion, fraud, deceit, or im- 
proper action on the part of the ex- 
ecutor or his counsel. Harriman v. 
Bunker, 106 A. 499, 79 N.H. 127. 


94. Matter of Blair, 91 N.Y.S. 378 
99 App.Div. 81. 


95. Inre Trautman’s Estate, 254 S. 
W. 286, 300 Mo. 314. 


96. Bentley v. Bentley’s Estate, 101 
N.W. 976, 72 Neb. 808. 
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[§ 489] (4) Mode and Form of Objection. 
der to be effective, an objection in the form provided 
for by statute®*® must be directed to the competency 
of the witness to testify as to particular matters as to 
which the statute makes him incompetent,®’ and an 
objection which must be so understood by the court 
and the opposing counsel is sufficient.®® 
tion in substance that the testimony relates to per- 
sonal transactions between decedent and an interest- 
ed witness is sufficient, without reference to the stat- 
ute or other authority by which the objection can be 
An objection directed to the general 
competency of the witness’® or to the admissibility 
and an objection 


sustained.®® 


of the evidence™ is insufficient; 


WITNESSES 


In or- 


mer capacity, 


So an objec- 


ed.73 


eral. 


to a party testifying to anything occurring in dece- 


66. See statutory provisions; and 


eases infra this note. 


fa] In Kentucky (1) written ex- 
ceptions are required by the code, and 
when they are not filed the objection 
is waived. McCoy v. Ferguson, 60 S. 
W.(2d) 931, 249 Ky. 334; Ratcliff’s 
Guardian vy. Ratcliff, 46 S.W.(2d) 504, 
242 Ky. 419. (2) When the testimony 
is taken by deposition, exceptions 
thereto, in order to be effective, must 
be filed in writing in the trial court 
(Black v. Noel’s Adm’x, 41 S.W.(2d) 
1100, 240 Ky. 209; Tolly v.-Champion, 
229). 0SoWi., 905 19d Key 114)-(3) and a 
ruling thereon by the court insisted 
upon (Black v. Noel’s Adm’x, 41 S.W. 
(2d) 1100, 240 Ky. 209. Waiver of ob- 
jections by failure to have court pass 
upon objections see infra § 490), (4) 
and if this procedure is not followed, 
objections taken before the notary 
taking the deposition are waived 
(Tolly v. Champion, 229 S.W. 90, 191 
Ky. 114). 


67. Mda.—wWorthington v. Worth- 
ington, 76 A. 46, 112 Md. 135. 


Mo.—Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; Hayden v. Grillo’s Adm’r, 
42 Mo.App. 1. 


N.Y.—Russell v. 
S. 950;.105 App.Div. 
Greer, 12 N.Y.S. 778, 58 Hun 251, 20 
INDY Cly. Proc. ails oar v., Hoar, 23 
Hun 83; Rittenhouse v. Creveling, 14 
N.Y.S. 85; Sheil v. Muir, 4 N.Y.S. 272. 


N.C.—Harris v. Harris, 100 S.B. 125, 
178 N.C. 7; Perkins v. Berry, 9 S.E. 
621, 103 N.C. 131. 


Wis.—Wells v. Chase, 105 N.W. 799, 
126 Wis. 202. 


[a] “fhe plain and proper objec- 
tion would have been that the wit- 
ness was incompetent to answer the 
question because it involved a per- 
sonal transaction between him and 
the deceased prohibited by section 829 
of the Code.” Russell v. Hitchcock, 
93 N.Y.S. 950, 105 App.Div. 315, 318. 


[b] Objection not sufficiently 
specific.—In an action against an ad- 
ministratrix, an objection to plain- 
tiff’s testifying, on the ground that he 
was an “interested party, and incom- 
petent under Code, § 829,’ was prop- 
erly overruled as not sufficiently 
specific, although the testimony after- 
ward given by him was as to personal 
transactions with the deceased. Hoar 
v. Hoar, 23 Hun (N.Y.) 33. 


[ec] Exception not going to desig- 
nated questions and answers is not 
sufficient. Worthington v. Worthing- 
ton, 76 A. 46, 112 Md. 135. 


68. St. Joseph v. Baker, 86 Mo.App. 
810; Kennedy v. Mulligan, 160 N.Y.S. 
105, 1738 App.Div. 859; Russell v. 
Hitchcock, 93 N.Y.S. 950, 105 App. 


Hitchcock, 93 N.Y. 
BRS METRE) aig 


Div. 315; Rittenhouse v. Creveling, 
14 N.Y.S. 85, 59 Hun 626. 


[a] Where incompetency was 
shown by record and it was apparent 
that the adverse party did not intend 
to waive the right to exclude his tes- 
timony, the objections made should 
be considered, although.they were not 
as clear as they should have been. 
St. Joseph v. Baker, 86 Mo.App. 310. 


{[b] General objection following 
series Of specific objections _—Where 
a series of quéstions are all objected’ 
to on account of the witness’ disquali- 
fication under Code Civ. Proc. § 829, 
to testify to transactions with a de- 
ceased person, and overruled, an ob- 
jection to another question of the 
same character immediately follow- 
ing, not accompanied with the specific 
grounds of objection, is sufficiently 
definite to be considered, the trial] 
court being evidently apprised of the 
ground on which it was made. In re 
Eysaman, 20 N.H. 613, 113 N.Y. 62, 3 
Wage INE ESC) 


ee Sanford vy. Ellithorp, 95 N.Y. 
48. 
70. Ala.—Lewis v. Martin, 98 So. 
635,°210 Ala. 401; Wade v. Killen,. 75 
So. 970, 200 Ala. 212; Daughdrill v. 
Daugheérill, 19 So. 185, 108 Ala. 321. 


Ind.— #orbing v. Weber, 99 Ind. 588; 
John v. Hatfield, 84 Ind. 75. 


Iowa.—Secor v. Siver, 161 N.W. 769, 
188 Iowa 1126 [mod on other grounds 
176 N.W. 981, 188 Iowa 1126]. 


Md.—Brewer v. Bowersox, 
1060, 92 Md. 567. 


Mo.—Mann v. Balfour, 86 S.W. 103, 
187 Mo. 290; Burns v. Polar Wave Ice 
& Fuel Co., (App.) 187 S.W. 145; Hay- 
den y. Grillo’s Adm’r, 42 Mo.App. 1. 


N.Y.—Sanford v. Ellithorp, 95 N.Y. 
48; Ham v. Van Orden, 84 N.Y. 257; 
Russell v. Hitchcock, 93 N.Y.S. 950, 
105 App.Div. 315. 


N.C.—Norris v. Stewart, . S.E. 912, 
105 N.C. 455, 18 Am.S.R. ‘91 


Ohio.—Meier v. sa ee 6 Ohio 
Dec. (Reprint) 1164, 11 Am.L.Rec. 46. 


Tex.—Reynolds vy. Porter, (Civ. 
App.) 54 S.W.(2d) 1086. 


[a] Thus the court should not sus- 
tain an objection to the examination 
of the witness for any purpose, but 
should hear the questions propounded 
or ascertain the character of the testi- 
mony to be elicited, and rule accord- 
ingly. Daughdrill v. Daughdrill, 19 
So. 185, 108 Ala. 321. 


[b] Failing to segregate incom- 
petent from competent testimony is 
insufficient under the rule that an ob- 
jection to all the testimony of a wit- 
ness will be regarded if any of it is 
competent. Reynolds v. Porter, (Tex. 


48 A. 


aoe 
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dent’s lifetime is improper where the witness could 
testify to some fact of that class.7? 
sues in both a representative and an individual ca- 
pacity, and is entitled to protection only in the for- 
cannot complain of the admission of 
the testimony of the adverse party, where his ob- 
jection was not limited to the ground that such tes- 
timony was not admissible against him in his official 
capacity, and he requested no instruction limiting 
the extent to which the testimony might be regard-. 


A party who 


[§ 490] (5) Waiver of Objections—(a) In Gen- 
The party entitled to protection’* may waive 


Civ.App.) 54 S.W. (2a) 1086. 
Wis 1a: —Crozier v. Goldman, 

S.E. 666, 153 Ga. 162. 
Ind.—Bingham v. Walk, 27 N.E. 483, 


128 Ind. 164; Keely v. City of Indian- 
apolis, 97 N.E. 568, 49 Ind.App. 396; 
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Hines v. Consolidated Coal, ete., Co., 
64 N.E. 886, 29 Ind.App. 563. 
Iowa.—Schleuter vy. Reinking, 178 


N.W. 337, 189 Iowa 452; Secor v. Si- 
ver, 161 N.W. 769, 188 Towa 1126 [mod 
on other grounds 176 N.W. 981, 188 
Iowa 1126]; Feltes v. Tobin, 171 N. 
W. 739, 187 Iowa 11; McDonald v. 
Young, 81 N.W. 155, 109 Iowa 704. 


Kan.—Crebbin v. Jarvis, 67 P. 531, 
64 Kan. 885. 

Mo.—In re McMenamy’s Guardian- 
ship, 270 S.W. 662, 307 Mo. 98; Elsea 
v. Smith, 202 S.W. 1071, 273 Mo. 396; 
Stone v. Hunt, 21 S.W. 454, 114 Mo. 
66; Kneuven v. Berliner’s Estate, 
(App.) 54 S.W.(2d) 494; People’s 
Bank of Queen City v. Mtna Casualty 
& Surety Co., 40 S.W. (2a) 535, 225 Mo. 
App. 1113. 

N.Y.—Hoag v. ‘Wright, 66 N.E. 579, 
P74 NAY, GStudeAL et Osme Stevens 
v. Brennan, 79 N.Y. 254; Russell v. 
Hitchcock, 93 N.Y.S. 950, 105 App.Div. 
3155) CLossavel Smith, 32 seNeses!, Fels 
85 Hun 49; In re Farley’s Estate, 155 
N.Y.S. 63, 91 Misc. 185, 15 Mills Surr. 
130; Bell v. Bumstead, 14 N.Y.S. 697. 


Okl.—Miller v. Nanny, 216 P. 662, 
91 Okl. 150; Williams v. Joins, 126 P. 
1013, 34 OKl. 733. 


“ Utah.—Obradovich v. Walker Bros. 
Bankers, 16 P.(2d) 212, 80 Utah 587. 


Wis.—Wells v. Chase, 105 N.W. 799, 
126 Wis. 202; McCormick v. Herndon, 
31 N.W. 3038, 67 Wis. 648; Cornell v. 
Barnes, 26 Wis. 473. 


[a] Illustrations.—(1) An objec- 
tion to an answer should not be sim- 
ply that it shows a personal transac- 
tion with decedent, but should direct 
attention to the witness being one in- 
competent to testify to it, the statu- 
tory prohibition not being against 
such evidence, but against certain wit- 
nesses giving it. Erwin v. Fillen- 
warth, 137 N.W. 502, 160 Iowa 210. 
(2) An objection to a husband’s tesz 
timony, as to a gift from his wife 
that, “it is not competent,” is an ob- 
jection only to the competency of the 
evidence, and not to the competency 
of the husband to testify as to the 
gift because of wife’s insanity. In 
re McMenamy’s Guardianship, 270 S. 
W. 662, 307 Mo. 98. 


72. Gosselin v. Griffin, 111 AC S54: 
79 N.H. 510. 

73. Field v. Field, 
Tex.Civ.App. 1. 

74. Who entitled to protection see 
supra §§ 367-389. 


87 S.W. 726, 39 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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his right thereto;*® but the courts will not raise a 
waiver on a mere pretext.7® A waiver results when 
such party expressly stipulates that the objection is 
waived’ or that the evidence may be used,‘* where 
he fails to insist that the court rule on his objec- 
tion,’® or where he produces evidence as to the mat- 
ters concerning which the witness is incompetent,®° 
or fails to object to the testimony of the witness*+ 
or of a prior witness testifying to substantially the 
same thing.S? So, where a party brings out on cross- 
examination part of a conversation or transaction of 
deceased, he waives his privilege as to the remainder 
thereof ;8° and where, after the testimony of a wit- 
ness is struck out on objection, the objecting party 
cross-examines the witness as to the same matters, 
and elicits the rejected evidence anew, there is a 
waiver of the incompetency.*+ <A party who objects 
to the competency of a witness introduced on behalf 
of his adversary does not, however, where his ob- 
jection is not sustained, waive the incompeteney by 
subsequently taking the stand himself and testify- 
ing generally,®® nor does he waive the incompetency 
by. eross-examininge the witness about mattcrs as to 
which he has testified on direct examination where 
the party objects to the competency of the witness 
and his objection is not sustained®® or where no ob- 
jection is required by statute;%* but a cross-exam- 


75. U.S.—Wustum v. Kradwell, 270 81. See supra 
F. 546. 82. Abbott v. 
Ala.—Rogers v. Austill, 104 So. 321. ] 599, 204 N.Y. 228. 
2g 
213 Ala. 163. 83. Shea v. Siller, 


Cal.—Deacon v. Bryans, 298 P. 30, 
212. Cals. 87;-—McClenahan .v. Keyes, 
206 P. 454, 188 Cal. 574; Kinley v. 
DParsent, 200). 9387;.187) Cal: 71; Da- 


vis v. Mitchell, 290 P. 887, 108 Cal.App. | 126 Mo.App. 84. 
43. 
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§ 486. gs. 
Doughan, 


262 Mich. 279; Albright v. Davis, (Mo. 
App.) 64 S.W.(2d) 121. 


84 Ables v. Ackley, 103 S.W. 974, 


25... Jordan) vy. Jordan a 78 cAcc LOTT, 


[70 C.J.] 378 


ination eliciting a repetition of the testimony in much 
more detail®® or going beyond the scope of the direct 
examination and eliciting new matter, as to which the 
witness is also incompetent®® is a waiver of the ob- 
jection to his competency. The right to object to a 
party as a witness is not waived by permitting him 
without objection to make the statutory oath requir- 
ed as a jurisdictional prerequisite to the allowance 
of his claim in the court below,®® or by permitting 
him to testify without objection as to the length of 
his residence with deceased;°! and permitting him 
to testify without objection that decedent owed him 
a certain sum of money does not constitute a waiver 
of the right to object to further conversations be- 
tween witness and decedent,®? nor is an otherwise 
incompetent witness made competent by fully in- 
forming the other party of the facts on which he re- 
lied to support his elaim.®* A mere offer to waive 
the incompetency of a witness, which is not accept- 
ed, does not deprive the party making it of the right 
to except to the testimony of such witness at a later 
stage of the trial.°* A waiver cannot be limited by 
the party making it, but will be deemed made for all 
purposes in the proceeding.®® 


Where testimony is taken by deposition, a party 
does not, by cross-examining him, waive objections 
to the testimony of the adverse party.°® 


Cox v. McClave, (Tex.Civ.App.) 
S.W.(2d) 961. 


74 
97 NEL] 
89. O’Neil v. Stratton, 64 F.(2d) 
911; Edwards v. Latimer, 82 S.W. 109, 
183 Mo. 610. 


90. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


[a] Thus, in a suit against execu- 
tors for services rendered decedent, 


247 N.W. 182, 


Idaho.—Hartley v. Bohrer, 11 P.(2d) 
616, 52 Idaho 72. 


Ky.—Hale v. Hale, 224 S.W. 1078, 
LSOR Key aie 


Mo.—In re Trautmann’s Estate, 254 
S.W. 286, 300 Mo. 314. 


N.Y.—Dean vy. Halliburton, 150 N.E. 
141, 241 N.Y. 354 [rearg den 152 N.E. 
403, 242 N.Y. 506]; Payne v. Chatham 
& Phenix Nat. Bank & Trust Co., 229 
N.Y.S. 563, 132 Mise. 531; Walsh v. 
‘Emigrant Industrial Sav. Bank, 176 N. 
Y.S. 418, 106 Misc. 628. 


N.C.—Lewis v. Mitchell, 
183, 200 N.C. 652. 


Ohio.—Hickox v. Rogers, 168_N.E. 
750, 33 Ohio App. 97; Crowe v. Vick- 
ery, 155 N.E. 247, 23 Ohio App. 83. 


Tex.—Hunt v. Garrett, (Civ.App.) 
275 S.W. 96 [rev on other grounds 
(Commn.App.) 283 S.W. 489]. 


Wash.—Levy v. 205 P. 426, 
119 Wash. 179. 


See Harrington v. Havey, 213 N.W. 
145, 238 Mich. 108 (holding that rec- 
ord of trial does not show waiver). 

And see cases infra this section. 


76. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


77. Dean v. Halliburton, 150 N.E. 
141, 241 N.Y. 354 [rearg den 152 N.E. 
403, 242 N.Y. 506]. 


78. Haslam v. Perry, 98 A. 812, 115 
Me. 295. 


79. Black v. Noel’s Adm’x, 41 S.W. 
(2d) 1100, 240 Ky. 209. 


*' gO. See supra §§ 477-480. 


158 S.E. 


Simon, 


1078, 76 N.H. 20 [declining to foll Til- 
ton v. Tilton, 41 N.H. 479]. 


86. I1l.—Achilles v. Achilles, 28 N. 
HE. 45, 137 Ill. 589 [dist Adams v. Rus- 
sell, 85 Ill. 284]. 


Iowa.—Worthington vy. Diffenbach, 
168 N.W. 257, 184 Iowa 577; Donnell 
v. Braden, 30 N.W. 777, 70 Iowa 551. 


Ky.—Saylor v. Saylor, 152 S.W. 763, 
151 Ky. 694. 


N.Y.—Fuller v. New York Cent. & 


H. R. R. Co., 146 N.Y.S. 345, 160 App. 
een 864 [aff 107 N.H. 1078, 213 N.Y. 


Pa.—In re Goehring’s Estate, 106 A. 
60, 263 Pa. 47; De Silver’s Estate, 32 


Pa.Super. 174; DeSilver’s Est., 15 Pa. 
DTS 20%. 

Tenn.—Bowlen vy. Baker, 245 S.W. 
416, 147 Tenn. 36. . 


Wash.—Kline vy. Stein, 70 P. 235, 30 
Wash. 189. 


W.Va.—Calwell vy. Prindle’s Adm’r, 
11 W.Va. 307. 


See Lohnes v. Baker, 137 S.W. 282, 
156 Mo.App. 397 (holding that the ob- 
jection to the competency of a wit- 
ness to testify in an action against 
an executor is not lost because the 
latter on cross-examination elicited 
all of the damaging evidence). 


[a] Bule applied where the testi- 
mony was taken subject to the re- 
served question as to the competency 
of the witness. De Silver’s Estate, 32 
Pa.Super. 174. 


87. Milton Realty Co. v. Wilson, 
107 So. 92, 214 Ala. 148. 


defendants are not estopped to object 
to the competency of plaintiff as a 
witness on a trial de novo in the cir- 
cuit court, because plaintiff was per- 
mitted without objection to make the 
statutory oath in the probate court, 
where defendants did not examine 
plaintiff in their behalf in the probate 
court, nor participate in his examina- 
tion. Lang v. Wishart, 273 S.W. 768, 
217 Mo.App. 119. 


91. Thomas v. Fitzgerald’s Estate, 
(Mo.App.) 297 S.W. 425. 


near McMurray v. Ennis, 14 N.Y.S. 
$3. Harriman v. Bunker, 106 A. 


A (Gi aNelete Baie 


[a] Thus, in an executor’s action 
to recover money drawn by defendant 
from the testator’s savings bank ac- 
count, which defendant claimed was 
given her as a gift, the fact that de- 
fendant informed the executor or his 
counsel fully of the facts upon which 
he relied did not justify her testimony 
as to transactions with deceased un- 
der=Pub. St) (£901) "ce 224 S'S ere 
permitting such testimony where in- 
justice might be done without it, 
where her deposition was not taken, 
and where there was no suggestion 
of compulsion, fraud, deceit, or im- 
proper action on the part of the ex- 
ecutor or his counsel. Harriman vy. 
Bunker, 106 A. 499, 79 N.H. 127. 


94. Matter of Blair, 91 N.Y.S. 378, 
99 App.Div. 81. 


95. iInre Trautman’s Estate, 254 S. 
W. 286, 300 Mo. 314. 


96. Bentley v. Bentley’s Estate, 101 
N.W. 976, 72 Neb. 803. 
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[§ 491] (b) Effect—aa. In General. One who, 
on a former trial of a suit, permitted an incompetent 
witness to testify without objection cannot, it has 
been held, object to the competency of the witness 
on another trial thereof in the same court?’ although 
there is authority to the contrary,®*® or on a trial de 
novo in an appellate court;®® nor can reception of 
the evidence be urged as error on appeal.t A waiver 
of the competency of a witness in one suit, although 
it involves the same subject matter, is not, however, 
a waiver of such incompeteney in a different snit 
between different parties,? or, although the contra- 
ry has been held,’ in a different suit between the same 
parties;# and a waiver of incompetency to testify 
to one transaction does not operate as a waiver of 
incompetency respecting other matters.° Where an 
insane defendant’s committee by stipulation waived 
plaintiff’s incompetency to testify to transactions 
with the incompetent, on a new trial after the luna- 
tie’s death, his administrator is bound by the stipula- 
tion to the extent that it precludes the objection to 
the reading of the testimony given by plaintiff up- 
on a former trial, on the ground that plaintiff was 


not competent to testify concerning personal trans- . 


actions with a lunatic; but the administrator may 


97. Deacon v. Bryans, 298 P. 30, 
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tify generally, thereby waives the in- 


[§§ 491-493 


object to the testimony of plaintiff upon a ground 
which did not exist at the first trial and which the 
stipulation did not, by fair intendment, cover, name- 
ly, that his testimony was incompetent because of- 
fered against the administrator of decedent.” 


[§ 492] bb. Weight of Testimony Admitted. Al- 
though it has been held that testimony by interested 
parties concerning their transactions with deceased 
persons, even if reecived without objection, in the 
very nature of things, must be carefully scanned and 
received with caution, where testimony of an in- 
competent witness is admitted by reason of a waiv- 
er of the incompetenecy such testimony requires no 
corroboration before it can be credited,® but is to be 
weighed as other testimony.?°® 2 


[§ 493] (6) Determination—(a) In General. 
The competency of the witness to testify as to trans- 
actions with a deceased or incompetent person is a 
question for the court.tt In order to determine the 
question, there should ordinarily be a preliminary 
examination of the challenged witness!? but no such 
examination is necessary where the fact of his in- 


Mut. Fire Ins. Co. of Southern Penn- 


212 Cal. 87; Billingsley v. Gulick, 240 
N.W. 46, 256 Mich. 606, 79 A.L.R. 166; 
Comstock’s Adm’r v. Jacobs, 94 A. 497, 
89 Vt. 13838, Ann.Cas.1918A 465. 


98. Meffert v. Lawson, 276 S.W. 
610, 315 Mo. 1091, 1099. 


“The fact that a witness is allowed 
to testify without objection at a for- 
mer trial is not a waiver of his in- 
competency at a subsequent trial of 
the same case.” Meffert v. Lawson, 
supra. 


99. In re McMenamy’s Guardian- 
ship, 270 S.W. 662, 307 Mo. 98; Mark- 
owitz v. Markowitz, (Mo.App.) 290 S. 
W. 119; Oliver v. McFarland, (Mo. 
App.) 282 S.W. 735; Belch v. Roberts, 
177 S.W. 1062, 191 Mo.App. 243; Jones 
v. Prudential Ins. Co. of America, 155 
S.W. 1106, 173 Mo.App. 1; Norvell v. 
Cooper, 134 S.W. 1095, 155 Mo.App. 
445; In re Imboden’s Hstate, 86 S.W. 
263, 111 Mo.App. 220; Tierney v. Han- 
non, 81 Mo.App. 488; Perdue v. Per- 
due, (Tex.Civ.App.) 208 S.W. 353 [aff 
217 S.W. 694, 220 S.W. 322, 110 Tex. 
209]; Collins v. Collins’ Estate, 162 A. 
861, 104 Vt. 506; Trask v. Walker’s 
Bstate, 134 A. 853, 100 Vt. 51; Cowles 
vy. Cowles, 71 A. 191, 81 Vt. 498. 


[a] Rule applied where the waiver 
was in a proceeding before commis- 
sioners. Collins v. Collins’ Estate, 
162 A. 861, 104 Vt. 506; Cowles v. 
Cowles, 71 A. 191, 81 Vt. 498. 

[b] Proof of waiver required.—A 
waiver in the probate court of the in- 
competency of a claimant against the 
estate of deceased must be proved on 
appeal to the circuit court to be avail- 
able. Oliver v. McFarland, (Mo.App.) 
282 S.W. 735. 


1. See Appeal and Error § 740. 
2. Crow v, Crow, 100 S.W. 1128, 
124 Mo.App. 120. 


Introduction of testimony given by 
witness in another proceeding as con- 
stituting waiver see supra § 479 note 
60 [a]. 

3. Craig v. Norwood, 108 N.H. 395, 
61 Ind.App. 104. 


{a] Thus it has been held that an 
administrator, calling a party to tes- 


competency of the party to testify in 
a subseqiient action for the same re- 
lief. Craig v. Norwood, 108 N.E. 395, 
61 Ind.App. 104. 


4. Merchants L. & T. Co. v. Hgan, 
143 Ill.App. 572; New York, etc., Land 
Co. v. Weidner, 32 A. 557, 169 Pa. 359. 


[a] Thus, the calling of the wit- 
ness in another proceeding growing 
out of the same controversy does not 
remove his incompetency in the pro- 
ceeding in which he was not called. 
New York, etc., Land Co. v. Weidner, 
32 A. 557, 169° Ba. 359. 


[b] Calling in probate proceedings 
as affecting competency in subsequent 
action.—The fact that an interested 
witness was called by the adverse 
party in a proceeding to discover as- 
sets had under Administration Act § 
81 does not render Such witness com- 
petent in his own behalf in an action 
subsequently instituted by such ad- 
verse party, suing in a representative 
capacity with respect to the same sub- 
ject matter. Merchants L. & T. Co. 
v. Egan, 143 Ill.App. 572. 


5. Kirby v. Brooks, 111 So. 235, 215 
Ala. 507. 


6 Dean vy. Halliburton, 150 N.E. 
141, 241 N.Y. 354 [rearg den 152 N.E. 
403, 242 N.Y. 506]. 

7. Dean vy. Halliburton, supra. 

8. Wustum v. Kradwell, 270 F. 546. 


9. Farias v. Salas, (Tex.Civ.App.) 
244 S.W. 1115. 


10. Farias v. Salas, supra. 


11. Fla.—Madison v. Robinson, 116 
50. 61, 96) Bila. 321% 


Iowa.—James v. Fairall, 148 N.W. 
1029, 168 Iowa 427. 


N.J.—Moosbrugger v. Swick, 92 A. 
269, 86 N.J.Liaw 419; Clendennin v. 
Clancy, 81 A. 750, 82 N.J.Law 418, 42 
LARLAIN. Sir t3 1b: 


N.C.—Herring v. 
758, 187 N.C. 459. 


Pa.—In re Catalano’s Hstate, 163 A. 
527, 309 Pa. 249; Semple v. Callery, 
39 A. 6, 184 Pa. 95; Campbell v. Hunt, 
60 Pa.Super. 332; Comerer y. Patrons’ 


Tpock, 121 6 Ssh; 


sylvania, 53 Pa.Super. 516. 


Tex.—Wells v. Hobbs, 122 S.W. 451,. 
57> Tex:Civ.App. ‘375. 


Vt.—Cairns v. Mooney, 19 A. 225, 
62 Nit.” 72 


[a] Agency.—Where one of the 
parties to the contract on which an 
action is based is dead and the other 
claims that he is competent to testify 
as to the contract, because it was not 
made with deceased, but with his 
agent, who is still living, the question 
of agency is for the court. Cairns v. 
Mooney, 19 A. 225, 62 Vt. 172. 


[b] Interest.—The question of in- 
terest, as affecting the competency of 
a witness, although involving fact, is 
ordinarily a preliminary question, to 
be determined by the court preceding 
the admission of the testimony to the 
jury. Madison v. Robinson, 116 So. 
aly oman sei 


[c] Whether assignment of claim 
was in good faith so as to render the 
assignor competent is a preliminary 
question for the trial judge. Moos- 
brugger v. Swick, 92 A. 269, 86 N.J. 
Law 419; Clendennin vy. Clancy, 81 A. 
750, 82 N.J.Law 418, 42 L.R.A.N.S. 
315; In re Catalano’s Hstate, 163 A. 
527, 309 Pa. 249; Semple v. Callery, 
39 A. 6, 184 Pa. 95; Comerer v. Patrons’ 
Mut. Fire Ins. Co. of Southern Penn- 
sylvania, 53 Pa.Super. 516. 


[ad] Whether question calls for 
personal transaction between the wit- 
ness and deceased is a preliminary 
matter which the court must decide 
where a question put to a witness is 
objected to as calling for such a 
transaction. Sallade v. Gerlach, 30 N. 
H. 372, 1382 N.Y. 548 mem. See Gerdy 
v. Tissot, 135 N.Y.S. 559 (holding that 
a question asked to qualify a witness 
to testify as to decedent’s signature, 
as to whether she ever saw decedent 
sign her name other than in a per- 
sonal transaction between the witness 
and decedent is objectionable as it is 
for the court and not the witness to 
determine whether a transaction was 
a personal transaction). 


12. Southern Collegiate Institute 
of Albion v. Avery’s Estate, 157 Ill. 
App. 568. 


Yor later cases, developments and changes in the law see Annotations, same title and section number 
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competency is established by the record.1* 
state of the record itself does not show the incom- 
peteney of the witness, it may be shown by the wit- 
ness’ own answers,'? the evidence of other persons,*® 
or other evidence;'® but the incompeteney must ap- 
pear at the time of objection so that the court can 
rule intelligently upon such objection,+? and the court 
must make a decision on the facts as they then ap- 
pear to be.t8 In determining whether the fact that 
a certain person is a party to an action disqualifies a 
witness, the court will inquire into the status of such 
party!® and where a witness is called to testify, the 
court, in determining the competency of the testi- 
mony under a statute making such testimony by 
a party to the action incompetent, will consider the 
interests between the witness and the party calling 
him, regardless of the witness’ technical position on 
the record.?° 


Subsequent submission to jury. Where the court 
has passed upon the question of the competency of 
a witness and permitted him to testify, the question 
cannot subsequently be submitted to the jury.?+ 


[§ 494] (b) Presumption and Burden of Proof.?? 
The presumption is in favor of the competency of a 
witness,?? and it is ineumbent upon the objecting par- 
ty to establish the disqualification of the witness,?# 
that the testimony is of a nature which the statute 


13. State Bank of Wheatland v. 
Bagley Bros., 11 P.(2d) 572, 44 Wyo. 


244 [reh den 13 P.(2d) 564, 44 Wyo.| Ins. Co. v. 


terested assigned his interest before testifying, 


24. Ala.—Swindall v. Ford, 63 So. 
Alabama Gold L. 
Hedge, 62 Ala. 566. 


651, 184 Ala. 137; 
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If the , excludes,?> and that he is within a class which is 


protected by the statute?® unless the fact is conced- 
ed.27 Where it appears that a witness who was in- 
the 
burden is upon him, in order to render his testimony 
competent, to show that the assignment was made in 
good faith.?§ 


[§ 495] (c) Evidence. In the determination of 
an objection to a witness on the ground of his in- 
competency to testify to a transaction with a person 
sinee deceased or incompetent, evidence is admissible 
to rebut a prima facie showing of incompetency.”® 
The weight and sufficiency of evidence offered to sup- 
port or oppose the objection is governed by general 
rules.2° The fact that a written instrument was in 
the handwriting of defendant’s agent since deceased 
is not conclusive that such instrument was delivered 
by deceased so as to exclude all evidence concerning 
the delivery;*! and, under a statute excluding evi- 
dence of transactions and communications of a dece- 
dent as against his assignee, a mere allegation that a 
party is such an assignee, or evidence tending to 
sustain such allegation is not sufficient to exclude the 
testimony of a witness on that particular issue, even 
though such testimony relates to personal communi- 
cations and transactions between the witness and de- 


148 N.W. 1029, 168 Iowa 427. 


[a] Transcript of bankruptcy pro- 
ceedings record.—Where suit was 


456]. 

14. Madison v. Robinson, 116 So. 
31, 95 Fla. 321; James v. Fairall, 148 
N.W. 1029, 168 Towa 427; Smith v. 
James, 34 N.W. 309, 72 Towa 515; 
Lockhart v. Bell, 90 N.C. 499. 


[a] Thus, where a witness’ testi- 
mony clearly discloses his personal 
interest in the result of the litigation, 
his testimony is properly excluded. 
Smith v. James, 34 N.W. 309, 72 lowa 
55. 


15. Madison y. Robinson, 116 So. 
Sy) Gpusttla. soak. 
16. James vy. Fairall, 148 N.W. 


1029, 168 Iowa 427; Caswell v. Smith’s 
Estate, 248 N.W. 845, 263 Mich. 390. 


[a] Extrinsic evidence.—‘The bar 
may be made to appear by extrinsic 
evidence.” Caswell v. Smith’s Hs- 
tate, 248 N.W. 845, 848, 263 Mich. 390. 


[b] Inventory of decedent’s estate 
is admissible tO show the extent of 
the interest of witnesses to whom de- 
fendant had objected on the ground 
of interest. Miller v. Smith, 275 S.W. 
769, 306 Mo. 1. 


17. Harris v. Harris, 100 SiH. 125, 
ATSeNC. %. 


18. Sallade v. Gerlach, 30 N.E. 372, 
132 N.Y. 548 mem. 


19. Roy v. Sanford, 204 S.W. 1159, 
140 Tenn. 382. 


20. Roy v. Sanford, supra. 


21. Semple v. Collery, 39 A. 6, 184 
Pa. 95; Comerer v. Patrons’ Mut. Fire 
Ins. Co. of Southern Pennsylvania, 53 
Pa.Super. 516. 


22. Presumption in criminal court 
on review as to competency of wit- 
mess see Criminal Law § 3569. 


23. Campbell v. Campbell, 22 N.E. 
620, 130 Ill. 466, 6 L.R.A. 167; South- 
ern Collegiate Institute of Albion v. 
Avery’s Estate, 157 Il1App. 568; 
James v. Fairall, 148 N.W. 1029, 10338, 
168 Iowa 427 LeitiCye |. 


+] 


Fla.—Madison v. Robinson, 116 So. 
oh Do" Ela. 3205 


Tll.—Campbell v. Campbell, 22 N.E. 
620, 130 Ill, 466, 6 L.R.A. 167; South- 
ern Collegiate Institute of Albion v. 
Avery’s Hstate, 157 Ill.App. 568. 


Iowa.—In re Hoyt’s Estate, 163 N. 
W. 430, 180 Iowa 1250; Mehlisch v. 
Mabie, 160 N.W. 368, 180 Iowa 450; 
James vy. Fairall, 148 N.W.°1029, 1033, 
168 Towa, 427) [cit! Cyeli Scott ov. 
Brenton, 150 N.W. 56, 168 Iowa 201. 


Minn.—Svensson v. Lindgren, 145 N. | 


W. 116, 124 Minn. 386, Ann.Cas.1915B 
734; Perine v. Grand Lodge A. O. U. 
W., 50 N.W. 1022, 48 Minn. 82. 


N.Y.—Farrar v. Farmers’ Loan, ete., 
Conn SolN: Yos.. Li2,(8> ADD .Div. 361%. 


[a] Rule applied.—There being no 
evidence before the court of the death 
of a named person, an objection to 
testimony to a transaction with him, 
as being one with a decedent, is prop- 
erly overruled. Swindall v. Ford, 63 
Sonibbl, 84 Ala, 1137: 


25. Lockhart v. Bell, 90 N.C. 499. 


26. Prewitt v. Lambert, 34 P. 684, 
19 Colo. 7; Hodgson v. Jeffries, 52 
Ind. 334. 

[a] Thus the objector must show 
that the person through or under 
whom he claims is dead. Hodgson vy. 
Jeffries, 52 Ind. 334. 


27..- Petersiv. Peters, 22-N.Y.s. 764, 
3 Misc. 264. 

[a] Where insanity of party is 
conceded no proof of insanity is nec- 
essary to exclude the testimony of the 
adverse party. Peters v. Peters, 22 
N.Y.S. 764, 3 Mise. 264. 


28. In re Swaney’s Estate, 
Super. 216. 

Interest at time of testifying as 
affecting competency see supra § 322. 

29. Anthony y. Sturdivant, 56 So. 
571, 174 Ala. 527;- James v.°Fairall, 


94 Pa. 


brought against the surviving joint 
maker of a note and the executrix 
of the deceased maker, a transcript 
of the record of the proceedings in the 
bankruptcy court against the surviv- 
ing maker, duly certified and showing 
his discharge from liability on the 
notes in bankruptcy, was properly ad- 
mitted to rebut his prima facie incom- 
petency to testify as a witness 
against the executrix and joint maker. 
Anthony v. Sturdivant, 56 So. 571, 174 
Ala. bed: 


[b] Advancements.—In will con- 
test, where the competency of a son 
of testatrix to testify as to a conver- 
sation with his mother is questioned, 
evidence as to advancements to him 
to show that he had no interest can- 
not be excluded because of the scope 
of the inquiry thereby opened up. 
James v. Fairall, 148 N.W. 1029, 168 
Iowa 427. 


30. See cases infra this note. 


[a] Evidence held sufficient to 
show that the witness was incompe- 
tent. James v. Fairall, 148 N.W. 1029, 
168 Iowa 427; Wilkins v. Bell’s. Hs- 
tate, (Mo, App.) 261 S.W. 927; Wells 
v. Fidelity MruUsts CO mouse lo olomeN 
J.Hq. 94; O’Brien v. First State Bank 
& Trust Co. of Taylor, (Tex.Civ.App.) 
241 S.W. 556. 


{b] Evidence held insufficient to: 
(1) Show that the witness was incom- 
petent. Wilcox v. Hubbell, 163 N.W. 
497, 197 Mich. 21; Snider v. McAtee, 
(Mo.) 178 S.W. 484 Laff 147 S.W. 136, 
165 Mo.App. 260]; McBride Realty Co. 
Va Grace, 15 S.-W. (2d) 957, 223 Mo. 
App..588; ) Hickman v. Wood, 154 A. 
862, 108 N.J.Law 105. (2) Overcome 
prima facie showing of incompetency. 
James v. Fairall, 148 N.W. 1029, 168 
Iowa 427. 


Weight and sufficiency of evideuce 
generally see Hvidence §§ 1730-1806. 


Sl. fLimlin =v Us St emanitable: Iu, 
Satine soc, 124 N.W. 253,141 Wis. 
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ceased.®? 


[§ 496] (d) Ruling. Where it appears that the 


witness is incompetent to testify as to a transaction . 


with a deceased or incompetent person, his testimony 
should be excluded,?* but where the competency is 
doubtful the testimony should be admitted ;** and it 
is error to exclude the testimony without a showing 
that it is objectionable on any of the statutory 
grounds.2® Where the wife of a witness who had 
just been held incompetent was testifying, a state- 
ment of the court that it would hold that she, too, 
is interested with her husband constitutes a ruling 
that the witness is incompetent.*°® 


Presumption in favor of ruling. Where, in a will 
contest, a person who is both a legatee and an heir 
at law is offered as a witness by contestants and re- 
jected by the surrogate, and there is no evidence as 
to whether the witness’ interest as heir or as legatee 
is of most value, it will be assumed, in support of 
the surrogate’s ruling, that the interest of the wit- 
ness would be promoted by defeating probate.** 


[§ 497] ©. Confidential Relations and Privileged 
Communications*** 
occupy toward each other certain confidential rela- 
tions the law, on the ground of public policy,®® will 
not compel or even allow one of them to violate the 
confidence reposed in him by the other, by testifying, 
without the consent of the other, as to communica- 
tions made to him by such other in the confidence 


McNamara, 117 N 42, 


5, 140 Towa 112. 
(Mo.App.) 265 


22. McAleer v. 
W. 1122, 112 N.W: 8 

23. Scott v. Scott, 
S.W. 864. 

34. Whiddon v. Hall, 118 S.E. 347, [a] 
155 Ga. 570; Madden y. Glathart, 265 
P. 42, 125 Kan. 466. 


: 4 +5 
[a] Ae -nission with instructions. does not 


WITNESSES 


Yazoo & M. V. R. Co. v. Decker, 
116 So. 287, 150 Miss. 621. 


43. Yazoo & M. V. 
er, 116 So. 287, 150 Miss. 621. 


Validity of statute.—A stat- 
ute making certain communications 
privileged is a mere'rule of evidence 
and not of substantive law, 
violate 


i,” — tc le =e 
} Ser’ 1 


Sf 


[§§ 495-497 


which the relation has inspired;*® and a statute 
making both parties competent and compellable to 
testify cannot be;construed to open the door to a full 
inquiry into such privileged communications.*+ This 
rule of privileged communications is not a rule of 
substantive law, but a mere rule of evidence*? which 
in some jurisdictions is now regulated by statute*? 
and which does not affect the general competency of 
any witness but merely renders him incompetent to 
testify to certain particular matters,** and hence the 
fact that some part of a witness’ testimony may have 
been privileged does not justify the exclusion of it 
as a whole.4® This rule applies on an examination 
before trial.#® 


Communications not privileged. The mere fact, 
however, that a communication is régarded by the 
parties as confidential does not rendér it privileged 
in a legal sense, for the law cannot take account of 
purely sentimental considerations as against publie 
interests or substantial rights.47 So, when the par- 
ties stood in no relation which the law considers con- 
fidential, a witness cannot be excused or prevented 
from testifying as to matters which were communi- 
cated to him because the disclosure was in a purely 
private conversation,*® and was made in confidence 
and in reliance upon his promise of secrecy.*® For 
example, there is no privilege as to communications 
between assignees and a commissioner of the insol- 
vent debtor’s court.°° 


1225.74 S.C) 466, 114 Am JSaR., LOR. 
Ann.Cas. 874. 


Thus the refusal of a witness 
to answer questions relevant to an 
inquiry in bankruptey, because he 
owed to his customers and firm the 
duty not to disclose their private af- 
fairs, is unjustifiable. In re Lathrop, 
Haskins & Co., 184 F. 534. 


R. Co. v. Deck- [a] 


and so 
the Fourteenth 


—wWhen the evidence was conflicting 
or doubtful as to whether a witness 
was an agent or attorney for both 
parties to the transaction or for the 
surviving party alone, his testimony 
should be admitted, and the jury in- 
structed to disregard it, if they found 
he was an agent or attorney for the 
surviving party alone. Whiddon v. 
Pal 118) SsbB 847, 155: Gas 5v0: 


35. Van Ness v. Schachte, 141 S.E. 
721, 148 S.C. 429. 


36. Bury v. Michels, 215 N.Y.S. 794, 
127 Misc. 281. 


37. James v. Fairall, 148 N.W. 1029, 
1033, 168 Iowa 427 [quot Cyc]; In re 
Lasak, 30 N.E. 112, 131 N.Y. 624. 


28. Communications of party in- 
terested with decedent or incompetent 
see supra §§ 318-338. 


Privilege of witness see 
869-913. 


39. Smith v. Dawson, (Tex.Civ. 
App.) ‘234 S.W. 690. And see cases 
infra note 40. 


40. Continental Casualty Co. v. 
Vines, 78 So. 392, 201 Ala. 486; State 
v. Foster, 114 So. 696, 164 La. 813, 832 
[quot Cyc]; State v. Wolf, 26 Ohio N. 
PANS. 521; Smith v. Dawson, -(Tex: 
Civ.App.) 234 S.W. 690. 


41. Barker v. Kuhn, 
Marsh v. Potter, 30 Barb. 
[aff 24 How.Pr. 610]; 
Briges:"(R-L) 26.A. 198. 


infra §§ 


38 Iowa 392; 
(N.Y.) 506 
Briges v. 


Amendment of the federal constitu- 
tion although it has the effect of pre- 
venting a party defendant from intro- 
ducing proof on the main point in 
issue. Yazoo & M. V. R. Co. v. Deck- 
er, 116 So: 287, 150 Miss. ‘¢21. 


44. State v. Luper, (Or.) 95 P. 811. 


Competency of witnesses generally 
see supra § 108 et seq. 


45. Transaontinental 
Corporation v. Conklin, 203 
437, 208 App.Div. 789. 


[a] Thus the exclusion of testi- 
mony of plaintiff’s witness as to facts 
and circumstances, acts and declara- 
tions of defendant done and made, 
not only in the presence of witness, 
but in the presence of third parties, 
and instructions given to the witness 
to be communicated to third parties, 
is error, although some of the testi- 
mony may have been privileged. 
Transcontinental Engineering Corpo- 
ration v. Conklin, 203 N.Y.S. 437, 208 
App.Div. 789. 


Exclusion of impvoper 
generally see Trial § 162. 


46. Oshinsky v. Gunberg, 176 N.Y. 
S. 406,188 App. Div. 23; Balt’& -Co. v. 
Gilmore, 198 N.Y.S. 616, 120 Misc. 116. 


Examination before trial generally 
see Discovery §§ 55-78. 
47. In re Lathrop, Haskins & Co., 


184 F. 534; Com. v. Best, 62 N.E. 748, 
180 Mass. 492; Ex p. Parker, 55 S.B. 


Engineering 
N.Y.S. 


evidence 


48. Ex p. Parker, 55 S.b. 122, 74 S.C. 
466, 114 Am.S.R. 1011, 7 Ann.Cas. 874. 


49. U.S.—Cox v. Montague, 78 F. 
845, 24 C.C.A. 364 [appeal dism 18 S. 
Ct. 944, 42 eaees 1213]. 


Conn. 
Sherman v. Sherman, 1 Root 486; 
Mills v. Griswold, 1 Root 383. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1, 9 N.Y.Cr.R. 428 [dism 
15 S.Ct. 723, 158 U.S. 31, 39 L.Ed. 884]; 
People v. Hess, 40 N.Y.S. 486, 8 App. 
Dive 143 ~ sheN V¥aCravo Gos 


Wyo.—Owens v. Frank, 53 P. 282, 
7 Wyo. 457, 75 Am.S.R. 932. 


Eng.—Fenner v. London, ete. R. 
Co, dauR. 7 @ Bs (6724 Wiheelers ye ne 
Marchaut. 17 Ch.D. 675; Webb v. East, 
§ Ex.D. 108. 


[a] Statements made by member 
of iraternal order to fellow memper 
in reliance upon an oath of secrecy 
required by such order are not pro- 
tected from disclosure. Owens v. 
Frank, 53 P. 282, 7 Wyo. 457, 75 Am.S. 
R. 932. 

_ (b], Letter written to bank exam- 
iner in reply to an inquiry about a 
bank is not a privileged communica- 
tion, although the inquiry is marked 

“confidential.” Cox v. Montague, 78 
F. 845, 24 C.C.A. 364 [appeal dism 18 
S.Ct. 944, 42 L.Ed. 1213). 


50. Flight v. Robinson, 8 Beav. 22, 
50 Reprint a: 


*By Henry H. SKYLES (§§ 497-531). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 497-504] 


Public record.*!| The rule which protects privi- 
leged communications has no application to public 
records.°?” 


' [§ 498] 2. What Law Governs.®* The determina- 
tion as to whether or not testimony should be exelud- 
ed on the ground that it involves the disclosure of a 
privileged communication must be governed by the 
law of the forum.®* If the question arises in a fed- 
eral court it must be determined according to the law 
of the state in which the court sits;°> and where a 
witness is examined in one state under a commission 
issued out of a court of a foreign state or country, the 
law of the state where the examination is held gov- 
erns.°° 


[§ 499] 3. Communications to Accountant. In 
the absence of statute there is no privilege with re- 
gard to communications made to an accountant by an 
employer for the purpose of making a financial state- 
ment and doing other work characteristically per- 
formed by accountants.*? <A statute which prohibits 
a certified public accountant. from being examined, 
without the consent of his client, as to any communi- 
eation or information acquired in the course of a 
professional employment does not apply as to in- 
formation acquired by a puble accountant when not 
so employed.®§ 


{[§ 500] 4. Communications between Banker and 
Depositor. The banking business is not privileged 
from judicial serutiny,®® and therefore the rule of 
privileged communications®® does not apply to com- 
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munications to, or information acquired by, a bank- 
ing officer in the relation of banker and depositor,** 
especially in the case of slanderous communications 
to an officer in a bank without reference to, or influ- 
enced by, confidential relations.®? 


[§ 501] 5. Communications between Cotenants.°* 
A cotenant may testify as to transaetions which 
took place between himself and the other cotenant,°* 
although he subsequently became guardian for such 
other:®® 


[§ 502] 6. Communications between Copartners. 
Communications between copartners with regard to 
firm transactions are not privileged.°® But letters 
between partners concerning a lawsuit which they 
expect to, and do, begin have been held privileged,®* 
as are also letters which concern only the litigation 
of the partner writing them.®®* 


[§ 503] 7. Communications to, and Information 
Acquired by, Detective.°® A statute penalizing any 
employee of a licensed detective for divulging any 
information gained in such employment, except as his 
employer may direct, “or as he may be required by 
law to do,” affords no privilege to such an employee 
with respect to pertinent and competent testimony 
when summoned as a witness in court.’° 


[§ 504] 8. Communications to, and Information 
Acquired by, Newspaper Hditor or Reporter. The 
rule of privileged communications’? does not apply 
to communications to a newspaper editor or report- 
er,’? for, although there is a canon of journalistic 


51. Access to, inspection, and use 
of public record generally see Records 
§§ 40-53. 

Public record as evidence generally 
see Evidence §§ 901-934, 997-1020. 


52. Kaiser v. U. S., 60 F.(2d) 410 
[cert den 53 S.Ct. 118, 287 U.S. 654, 
77 L.Ed. 565]: State v. Flory, 199 N. 
W. 3038, 198 Iowa 75. 


[a] Official certificate of death (1) 
is admissible as not being a privileged 
communication. State v. Flory, 199 
N.W. 303, 198 Iowa 75. (2) As evi- 
dence of death generally see Death 
§ 29. 


Production of record in evidence 
generally see Evidence §§ 901-1026, 
1205-1205. 


53. Conflict of laws generally see 
Conflict of Laws 12 C.J. p 427. 


54. Doll v. Equitable L. Assur. Soc., 
M8 EEE 705307, 0 iC.C. Ac a2. 


55. Connecticut Mut. L. Ins. Co. v. 
Union-Trust Co. 5 S.Ct. 11:9, 112 US: 
250, 28 L.Ed. 708; Doll v. Equitable L. 
Assur Socy 138 BY 705, 71 .C.C-A. 121. 


56. Matter of Whitlock, 3 N.Y.S. 
855, 51 Hun 351 [rev 2 N.Y.S. 683, 15 
N.Y.Civ.Proc. 204, and dism 21 N.E. 
MEAS, TOW IN- ee Oo |. 


57. In re Fisher, 51 F.(2d) 424. 


Communications between master 
and servant generally see infra § 505. 


58. Hopkins v. People, 1 P.(2d) 
937, 89- Colo. 296. 


{a] Thus, in a prosecution for em- 
bezzlement, testimony of a certified 
public accountant employed by the 
county in the prosecution and having 
no relationship to defendant is not ob- 
jectionable under a statute excluding 
an accountant as a witness without 
the consent of his client. Hopkins vy. 


. People, 1 P.(2d) 937, 89 Colo. 296. 


7 


. 


59. Heath v. Waters, 40 Mich. 457. 
GO. See supra § 497. 
61. U.S. — Interstate Commerce 


Commission y. Harriman, 157 F. 432 
{aff in part and rev in part 29 S.Ct. 
US) LLP URS. 40%) be) Lomdaw ods 


Kan.—In re Davies, 75 P. 1048, 68 
Kan. 790, 


geiichs Hess v. Waters, 40 Mich. 
ol. 


Tex.—Smith v. Dawson, (Civ.App.) 
234 S.W. 690. 


Eing.—Loyd v. Freshfield, 2 C.&P. 
320, 12 UEC.l, 597, 172. Reprint | 147; 
Emmott v. Star Newspaper Co., 62 L. 
UGB —7(' (le 


Ont.—Hannum v. McRae, 18 Ont.Pr. 
185 [aff 17 Ont.Pr. 567]. 


Que.—Mackenzie v. Taylor, 6 L.C. 
JUny Sos 
[a] @t is not against public pol- 


icy to require a banker to disclose 
the amount of a depositor’s balance, 
nor are the transactions between him 
and depositors privileged in the legal 
sense. In re Davies, 75 P. 1048, 68 
Kan. 791. 


[b] Identity of depositor.—A bank- 
er is not privileged to withhold in- 
formation as to the identity of a per- 
son depositing securities with his 
bank when such information is mate- 
rial in a lawful investigation, judicial 
or legislative. Interstate Commerce 
Commission v. Harriman, 157 F. 432 
[aff in part and rev in part 29 S.Ct. 
115, 211 U.S. 407, 53 L.Hd. 253]. 


62. Smith v. Dawson, (Tex.Civ. 
App.) 234 S.W. 690. 


63. Cotenants generally see Joint 
Tenancy 33 C.J. p 900; Tenancy in 
Common 62 C.J. p 401. 


64. Sutton v. Sutton, (Tenn.Ch.A.) 
58 S.W. 891. 


65. Sutton v. Sutton, supra. 


66. Wills Point Bank v. Bates, 10 
SUV ako yeia, ae xcmel oie 


[a] Thus a letter by one partner 
to another regarding the nature and 
purpose of the firm’s purchase from 
an insolvent is not a privileged com- 
munication. Wills Point Bank vy. 
Bates, 10 S.W. 348, 72 Tex. 187. 


67. In re Krueger, 14 F.Cas.No. 7,- 
942, 2 Lowell 182. t 


Matters collected for information of 
attorney see infra § 581. 


68. In re Krueger, supra. 


69. Credibility of evidence of de- 
tective generally see infra § 1157. 


Detectives generally see Detectives 
HEC ApiOx9: 


70. Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264; People 
v. Roach, 109 N.H. 618, 215 N.Y. 592, 
Ann.Cas.1917A 410. 


Communications to servant gen- 
erally see infra § 505. 


Source of information in criminal 
prosecution as privileged generally 
see infra § 617. 


71. See supra § 497. 
72. People v. Durrant, 48 P. 75, 116 
Cal. 179; Plunkett v. Hamilton, 70 


S.E. 781, 186 Ga. 72, 35 L.R.A.N.S. 583, 
Ann.Cas.1912B 1259; In re Wayne, 4 
Hawaii Fed. 475. And see cases infra 
note 74. 


[a] Thus, where a newspaper re- 
porter is Summoned to testify before 
a court of competent jurisdiction, and 
is asked as to the person from whom 
he derived information with regard tc 
facts stated by him in a newspaper 
article, such evidence being materiai 
to the issue on trial, he cannot claim 
exemption from answering on the 
ground that he received the informa- 
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ethies forbidding the disclosure of a newspaper’s 
souree of information, it is subjeet to qualification 
and must yield when in conflict with the interests of 
justice." Accordingly, a witness before the grand 
jury on a complaint for libel published in a newspa- 
per may be required to disclose the name of the writ- 
er, which he admits he knows, over the objection that 
it is an office regulation that the editors of the pa- 
per are not to give the name of the writer of articles 
published in it.74 


[§ 505] 9. Communications between Master and 
Servant.7® In the absence of statute, the rule of 
privileged communications’® does not apply to com- 
munications between, or arising out of the relation 
‘of, master and servant;77 and this rule applies to re- 
ports of an officer or employee of a corporation to the 
company or his superior,’® such as the report of an 
officer, in the course of his ordinary duty, immediate- 
ly after an accident, and before any action is begun 
or threatened,’® and this is true although the orig- 
inal report or a copy thereof is afterward communi- 
cated to the company’s attorney when suit is threat- 
ened or brought.8® But it has been held that the 


company cannot be compelled to answer interroga- . 


tories disclosing communications from its agents 


tion under a promise not to divulge 82. 
the name of his informant, and that] 869, 175 lowa 443. 
to do so would subject him to ridi- 83. 


WITNESSES 


Ewing v. Hatcher, 154 N.W. 


Sotham v. Macomber, 146 N.W. 


[§§ 504-507 


reporting or with regard to an accident. which are 
of a strictly confidential character.** 


Stenographer. A statute which forbids a stenog- 
rapher or confidential clerk to disclose any confiden- 
tial communication intrusted to him in his profes- 
sional capacity does not privilege a stenographer 
from testifying as to communications not made to 
him in the capacity of stenographer, or as 19 mat- 
ters not related to his stenographie duties.*?  Testi- 
mony of a stenographer, employed to assist at an 
auction sale and paid out of the expense fund from 
the proceeds of sale, as to matters learned as part 
of her employment is not privileged.*? 


[§ 506] 10. Communications between Principal 
and Agent.84 Communications betwéen a principal 
and agent are, as a general rule, not privileged®® ex- 
cept as to matters concerning ltigation.*® 


[§ 507] 11. Telegraph or Telephone Messages. 
Telegraphic or telephone messages in the possession 
of an officer or employee of a telegraph or telephone 
company are not privileged communications, and 
their production as evidence on a trial in a court of 
justice may be compelled ;®* and this rule is not af- 
fected by a statutory provision which prohibits a 


with a letter of his own, to the in- 
surer, a letter in reply to the agent, 
which was shown to the insured, was 


Soe ot ee 
; i 6, 
2 if ; r 


cule and contempt and cause him to 
lose his position. Plunkett v. Hamil- 
ton, 70 S.B. 781, 136 Ga. 72, 35 LRA. 
N.S. 586, Ann. Cas.1912B 1259. 


73. In re Wayne, 4 Hawaii Fed. 
475. 


74. In re Wayne, supra; In re 
Grunow, 85 A. 1011, 84 N.J.Law 235; 
People vy. Fancher, 4 Thomps.&C. (N. 
Y.) 467, 2 Hun 226. 


Witnesses and evidence before 
grand jury generally see Grand Juries 
§§ 100-112. 


75. Communications to: 
Accountant see supra § 499. 
Servant of attorney see infra § 538. 

76. See supra § 497. 


77. Corps v. Robinson, 6 F.Cas.No. 
3,252, 2 Wash.C.C. 388; Baker vy. Lon- 
don, ete., R. Co., L.R. 3 Q.B. 91; Webb 
Vemomiien, ot 1C.&P. 337,009) Hh. Cris: 2027 
171 Reprint 1221; Falmouth v. Moss, 
11 Price 455, 147 Reprint 530. 


[a] Head clerk. of a party is not 
privileged to refuse to testify for his 
adversary because standing in a con- 
fidential relation to his employer. 
Corps v. Robinson, 6 F.Cas.No. 3,252, 
2 Wash.C.C. 388. 


78. Carlton v. Western, etc, R. 
Co., 7 S.H.' 623, 81 Ga. 531; Georgia 
& F. Ry. v. Johnson, 72 S.E. 951, 10 
7ya.App. 101; Baker v. London, etce., 
RCo: liam. o QJ 91 Mahonyev. INa- 
tional Widows’ L. Assur. Fund, L.R. 6 
C.P. 252; Woolley v. North London 
Ro Co.;" LR. 4,CoP. 602° “Skinner! vy. 
Great Northern R. Co., L.R. 9 Hxch. 
298; Shea v. Halifax, etc., R. Co., 47 
N.S. 366. 


79. Virginia-Carolina Chemical Co. 
v. Knight, 56 S.E. 725, 106 Va. 674; 
Skinner v. Great Northern R. Co., L. 
R. 9 Exch. 298. 


80. Virginia Carolina Chemical Co. 
Vv. eee 56 S.E. 725, 106 Va. 674. 


81. ully v. Northern Pacific R. 
Co, 17 3 202, 35 Wash. 241. 


674, 180 Mich. 120, Ann.Cas.1916C 694. 


84 As evidence generally see 
Agency § 702. 


85. Ill—New York L. Ins. Co. v. 
People, 95 Ill.App. 136 [aff 63 N.E. 
264, 195 Ill. 430]. 


Iowa.—J. I. Case Threshing Mach. 
Co. v. Fisher & Aney, 122 N.W. 575, 
144 Iowa 45. 


N.Y.—Sondheim v. Schmidt, 66 N. 
Y.S. 1034, 32 Misc. 787. 


N.D.—Gunther v. Baker, 188 N.W. 
575, 48 N.D. 1071. 


Pa.—Holmes v. Comegys, 1 Dall. 
439, 1 Ti Bd. 213. . 


S.C.--Ward v. Pacific Fire Ins. Co., 
LO49StE ouOmelalioy Ss Caos 


Eng.—Slade v. Tucker, 14 Ch.D. 824; 
Anderson v. British Columbia Bank, 
2 Ch.D. 444 [aff 24 Wkly.Rep. 724]; 
Kerr v. Gillespie, 7 Beav. 572, 29 Eng. 
Ch. 572, 49) Reprint 1188;.) Reid + 'v. 
Langlois, 2 Hall & T. 59, 49 Reprint 
1596, 1 Maen.&G. 627, 47 Eng.Ch. 498, 
41 Reprint 1408. 


B.C.—Van Volkenburg v. 
North America Bank, 5 B.C. 


Ont.—Scott v. Union Bank, 14 Ont. 
Wale V0e L OntnyvalNios bob, 


Que.—Leslie v. 
ur. 9: 


[a] Applications of rule.—(1) An 
agent selling farm machinery on com- 
mission for a manufacturer could be 
compelled to testify as to his arrange- 
ment with his principal relating to 
the terms on which he procured and 
sold the machinery, to show that the 
manufacturer was selling it in viola- 
tion of a patent license prohibiting, 
under penalty, the sale of machines 
at less than specified prices. J. I. 
Case Threshing Mach. Co. v. Fisher 
& Aney, 122 N.W. 575, 144 Iowa 45. 
(2) Where insured went to insurer’s 
agent and dictated a letter concerning 
the burning of a building, and the 
agent forwarded the letter, together 


British 


Hervey, 15 Lc. 


not a confidential or privileged com- 
munication, and was properly admit- 
ted in evidence in an action to recover 
on the policy. Ward v. Pacific Fire 
Ins. Co., 104 SE. 316, 115 S:Cs 53. 


[b] Correspondence between head 
Office (1) of a bank and the agent of 
a branch, prior to thexissue of the 
writ, or the time when informed that 
an action would be brought,-are not 
privileged communications. Scott v-. 
Union Bank, 14 Ont.W.R. 907, 1 Ont. 
WN. 135. (2) Communications to 
panne officer generally see supra § 


86. See infra § 581. 


87. U.S.—In re Storror, 63 F. 564; 
Uses.) vrunter; 7d be Wa paises 
Baecose, 24 F.Cas.No. 14,484, 3 Dill. 


Ala.-—Hall v. State, 94 So. 59, 208 
Ala. 199; Morris v. State, 142 So. 592, 
25 ‘Ala. App. 156. 


Iowa.—Woods & Bradley v. Frank 
Miller & Co., 7 N.W. 484, 55 Iowa 168, 
39 Am.R. 170. 


Me.—State v. Litchfield, 58 Me. 267. 


Mo. ux p. Brown, 72 Mo. 83, 87 
rere 426, 2 Ky.L. 106 [aff 7 Mo.App. 


N.Y.—People v. Webb, 5 N.Y.S. 855. 


Pa.—Henisler v. Freedman, 2 Pars. 
Eq.Cas. 274. 


Tex.—Ex p. Gould, 132 S.W. 364, 60 
Tex.Cr. 442, 31 L.R.A.N.S. 835. 


W.Va.—Merchant’s National Bank 
v. First National Bank, 7 W.Va. 544. 


Eng.—In re Smith, L.R. 7 Ir. 286; 
Waddell’ Ss Case, 8 Jur.N.S. Pty ely asus 
Tomline v. Tyler, 44 L.T.Rep.N.S. 187. 


Ont.—Re Dwight, 15 Ont. 148. 


Que.—Leslie v. Hervey, 15 L.C. 
Jur. 9. 


Newfoundl.—Re New pOnE: etc, 
Tel. Co., 4 Newfoundl. 575 


[a] Telegraph ppetaton is not 


privileged to refuse to testify, upon 
oe ee ee eet 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


$§ 507-508} 


telegraph or telephone employee to make known the 
contents of a message sent or received without the 
consent of the sender or receiver.’ 

[§ 508] 12. Communications between Husband 
—a. Rule of Exclusion—(1) In General. 
It is a well settled general rule at common law, which, 


and Wife’® 


a ‘criminal trial, to the contents of a 
message sent by him. State v. Litch- 
field, 58 Me. 267. 


88. Morris v. State, 142 So. 592, 
25 Ala.App. 156; Woods v. Miller, 7 
N.W. 484, 55 Iowa 168; MHenisler v. 


Freedman, 2 Pars.Eq.Cas. (Pa.) 274. 


[a] Thus a telephone operator’s 
testimony as to a conversation be- 
tween defendant and deceased was 
competent, notwithstanding a statute, 
making it a criminal offense for an 
operator to publish or communicate 
the contents of any message without 
the consent of either the sender or re- 
ceiver, in view of a proviso making 
such provision inapplicable when 
“such information is called for by 
any writ or summons from any court.” 
Hall v. State, 94 So. 59, 208 Ala. 199. 


Duty not to disclose messages gen- 
erally see Telegraphs and Telephones 
§§ 149, 191. 


89. Cross references: 


Competency of husband and wife as 
witness see supra §§ 145-231. 


Objections to admissibility see infra 
§§ 618-625 


a pe of privilege see infra §§ 626- 


90. See statutory provisions; and 


infra this note. 


[a] “Nearly every state in the 
Union has enacted legislation concern- 
ing the competency of one spouse to 
testify for or against the other, and 
so, too, nearly every state in the 
Union has adopted a statute concern- 
ing the privilege attached to com- 
munications made by one spouse to 
the other. In most, but not in all, 
jurisdictions the same statute covers 
both the qualification to testify as a 
witness and also the privilege accord- 
ed to a communication. Except in 
those states which have been admitted 
to the Union within the last 40 years, 
most of the legislation was enacted 
during the middle third of the 1800’s, 
and a large portion of it was adopted 
near the end of the period. Although 
some of the states have statutes in 
substance alike, and others have 
enactments which are alike in both 
thought and phrasing, still there are 
to be found among the many statutes 
material differences, not only in the 
language employed to define the privi- 
lege, but also in the wording used 
to express the exceptions, when any 
are specified.” Pugsley v. Smyth, 194 
P. 686, 694, 98 Or. 448. 


[b] Declaratory of common law.— 
O’Toole vy. Ohio German Fire Ins. Co., 
123 N.W. 795, 159 Mich. 187, 24 L.R.A. 


N.S. 802; Pierson v. Illinois Cent. R. 
Coowil257 NeWee 5716; 2259 ~Mich. 140: 
Gjesdahl v. Harmon, 221 N.W. 639, 


175 Minn. 414. 


[ec] Purpose of statute.—(1) A 
statute making husband and wife in- 
competent to testify concerning any 
communication made by one to the 
other during marriage, was enacted to 
afford protection to the marital rela- 
tion, to foster mutual confidence, and 
to prevent disclosure of a confidential 
communication. Stocker v. Stocker, 
199 N.W. 849, 112 Neb. 565, 36 AC ae 
1063. (2) “Tt will be observed that 
the statutes are directed against the 
examination of either spouse as a 


, 


. 


é 
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in most jurisdictions, has been declared, with some 
modifications, by statute,®® 


that communications 


made by one spouse to the other in the confidence 


witness, and not against communica- 
tions between them, the knowledge of 
which is derived from independent 
sources.” State v. Wilkins, 142 P. 589, 
5902 Or. Ol. 


91. U.S.—Hopkins v. Grimshaw, 17 
S.Ct. 401, 165 U.S. 342, 41 L.Hd. 739; 
Unkle v. Wills, 281 F. 29; In re Jef- 
ferson, 96 F. 826. 


Ala.—Swoope v. State, 22 So. 479, 
115 Ala. 40. 


Cal.—People v. Mullings, 23 P. 229, 
83 Cal. 138, 17 Am.S.R. 223; McIntosh 
Vi Hunt,,157 BP. 839,842, 29.Cal. App. 
779; Humphrey v. Pope, 82 P. 223, 1 
Cal.App. 374. 


Coio.—Keller v. Russum, 189 P. 255, 
68 Colo. 196. 


Del.—Williams y. Betts, 98 A. 371, 
11 Del.Ch. 128. 


D.C.—McGrew v. McGrew, 54 App. 
Dic. 331,. 298 F.4204. 


: i 50 So. 685, 58 
Hla. 170, 2% TRANS. 273529 sAnn? 
Cas. 48. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Toole v. 
Toole, 33 S.H. 686, 107 Ga. 472; Stan- 
ford v. Murphy, 63 Ga. 410; Keaton 
v. McGwier, 24 Ga. 217. 


Ill.— Zimmer v. Zimmer, 132 N.E. 
216, 298 Ill. 586; Ohio Oil Co. vy. In- 
dustrial Commission, 127 N.E. 748, 293 
Ill. 461; State Bank of Clinton v. Bar- 
nett, 95 N.E. 178, 250-111. 312 [rev 15% 
Ill.App. 79]; Schrefler v. Chase, 92 N. 
E. 272, 245 Ill. 395, 187 Am.S.R. 330; 
Baker v. Baker, 87 N.E. 868, 239 Ill. 
82; Donnan v. Donnan, 86 N.E. 279, 
236 Ill. 341; Joiner v. Duncan, 51 N.E. 
323, 174 Ill. 252; Fox v. Fuchs, 241 111, 
App. 242; Neice v. Chicago & A. R. 
Co., 165 Ill.App. 627 [aff 98 N.E. 989, 
254 Ill. 595, 41 L.R.A.N.S. 162]; Leise- 
rowitz v. Fogarty, 135 Ill.App. 609; 
Supreme Lodge M. W. W. v. Jones, 113 
Ill.App. 241; Munford yv. Miller, 7 Ill. 
App. 62. 


Ind.—Higham vy. Vanosdol, 101 Ind. 
160; Dye v. Davis, 65 Ind. 474; Pat- 
terson v. State Bank of Chrisman, 102 
N.E. 880, 55 Ind.App. 331. 


Iowa.—Rodskier v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, Wis., 
248 N.W. 295; Sexton v. Sexton, 105 
N.W. 314, 129 Iowa 487, 2 L.R.A.N.S. 
708 and note; Hertrich v. Hertrich, 
87 N.W. 689, 114 Iowa 6438, 89 Am.S.R. 
3889; Shuman v. Supreme Lodge K. H., 
81 N.W. 717, 110 Iowa 480; Head v. 
Thompson, 42 N.W. 188, 77 Iowa 263. 


Kan.—Kirkpatrick v. Wickwire, 25 
PeiCad) ord, Los: Kan, 12305" Chica eo, 
ete., AR. Co. v..Ellis, 34 P: 352,52 Kan. 
48; Van Zandt v. Schuyler, 43 P. 295, 
2 Kan. App. 118. 


Ky.—Leucht v. Leucht, 112 S.W. 
845, 129 Ky. 700, 130 Am.S.R. 486; 
Manhattan L. Ins. Co. v. Beard, 66 S. 
Wierspe dias icyentb5, Beh Ky Le al 747; 
Wicks v. Dean, 44 S.W. 397, 103 Ky. 
69, 19 Ky... 1708; eta v. Green, 83 
Sis Uso, 26 Wy. bn 1 

La.—State v. ates, 114 So. 696, 164 
La. 813 

Mace alven v. Sanborn, 46 Me. 470. 

Mass.—Falk y. Falk, 181 N.E. 715, 
279 Mass. 5380; Com. v. Cronin, 69 


N.E. 1065, 185 Mass. 96; Fuller v. Ful- 
ler, 58 N.E. 588, 177 Mass. 184, 83 Am. 


of the marital relation are protected from diselosure 
as privileged communications which neither spouse 
can disclose, or be required to disclose, in evidence®* 


. 


S.R. 273; Hyde v. Gannett, 55 N.E. 
991,175 Mass. 177; Jones v. New York 
L. Ins. Co., 47 N.E. 92, 168 Mass. 245; 
Com. v. Cleary, 25 N.E. 834, 152 Mass. 
491; Raynes v. Bennett, "114 Mass. 
424: Baldwin v. Parker, 99 Mass. 19s 
96 Am.D. 697; French v. French, 14 
Gray 186. 


Mich.—O’Toole v. Ohio German Fire 
Ins. Co., 123 N.W. 795, 159 Mich. 187; 
24 L.R.A.N.S. 802; Pierson v. Illinois 
Central R. Co., 123 N.W. 576, 159 Mich. 
110; Derham v. Derham, 83 N.W. 
1005, 125 Mich. 109; McKenzie v. Lau- 
tenschlager, 71 N.W. 489, 113 Mich. 
ide 


Minn.—Gjesdahl v. Harmon, 221 N. 
W. 639, 175 Minn. 414; Newstrom v. 
St.Paul, etc., R. 160.) 63" INSW,, Zoo, 
61 Minn. 78. 


Miss.—Carter v. State, 145 So. 739. 


Mo.—Holman vy. Bachus, 73 Mo. 49; 
Wallace v. Wallace, (App.) 194 S.W. 
523; Schweikert v. Schweikert, 83 S. 
W. 1095, 108 Mo.App. 477; Maget v. 
Maget, 85 Mo.App. 6; Schierstein v. 
Schierstein, 68 Mo.App. 205; Miller 
v. Miller, 14 Mo.App. 418; Dwyer v. 
Dwyer, 2 Mo.App. 17. 


N.H.—Chase vy. Pitman, 43 A. 617, 
69 N.H. 423. 


N.Y.—Warner v. Press Pub. Co., 30 
INA Be SOS) plod, ING We nnie des Hanor v. 
Housel, 113 N.Y.S. 1638, 128 App.Div. 
801; Marsh v. Potter, 30 Barb. 506 
[aff 24 How.Pr. 610]. 


N.C.—Toole v. Toole, 16 S.E. 912, 
112 N.C. 152, 34 Am.S.R. 479. 


Ohio.—Commercial Gazette Co. v. 
Grooms, 10 Ohio Dee. (Reprint) 489, 
21 Cine, L.-Bul., 2:92 Locke .v. State, 
169 N.E. 833, 33 Ohio App. 445. 


Okl.—Herron v. M. Rumley Co., 116 
P. 952, 29 Okl. 317; Tingley v. State, ° 
184 P. 599, 16 Okl.Cr. 639. 

Or.—Ex parte Bryant, 210 P. 454, 
any Or., 369; "State lv.” Muper. $5 P* 

Pa.—Miller v. Tice, 12 Pa.Dist.&Co. 
639; Taylor’s Estate, 4 Pa.Dist. 691, 
17 Pa.Co. 166. 

Philippine.—Ortiz v. Aramburo, 8 
Philippine 98, 5 Off.Gaz. 204; Salonga 
v. Concepcion, 3 Philippine 568, 2 Off, 
Gaz. 513. 


R.I.—Robinson v. Robinson, 46 A. 


455, 22 R.E0 121, 16845 Am:S.R. 832> 
Briggs v. Briggs, 26 A. 198. 
$.C.—State v. Chandler, 119 S.E. 


174, 126 S.C. 1493 
49 S-C.L. 324. 


Tenn.—Washington v. Bedford, 10 
Lea 243; Hornsby v. Knoxville City 
Nat. Bank, (Ch.A.) 60 S.W. 160; 
Young v. Hurst, (Ch.A.) 48 S.W. 355. 


Tex.—Adams v. State, 252 S.W. 537, 
94 Tex.Cr. 542; Bell vi State, 224 S.w. 
1108, 88 Tex.Cr. 64; Brown v. State, 
224 S.w. 1105, 88 Tex.Cr. 55; Gant v. 

State, 116 S.W. 801, 55 Tex.Cr, 284; 
aL arasyy. State, 51 S.W. 224, 40 Tex. 

r. 565 


f Va.—Robin v. King, 2 Leigh (29 Va.) 
40. 

W.Va.—Nash_ v._ Widelity- Pa 
Fire Ins. Co., 146 S.E. 726, 106 W.Va 
672, 63 Aa Re LOL 

Wis.—kKaspar v. Murray, 176 N.W. 
1021, 171 Wis. 295. 


Moseley v. Eakin, 
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unless the other spouse consents thereto and waives 
the privilege®? or unless such communication was 
made in the presence or hearing of a third person 
competent to be a witness.2? This rule on privilege 
is based on considerations of public policy which 
seeks to preserve the peace, confidence, and tran- 
quility of the marital relation,®* is not dependent on 
any injunction of secrecy on the part of the spouse 
by whom the communication was made,°®® is independ- 
ent of any question of interest,®® and is not affected 
by a statutory provision making husband and wife 
competent witnesses for or against each other,®? or 
by a statutory provision removing the incompetency 
as witnesses of husband and wife on the ground of 
interest,°8 or by a statute removing the disabilities 
of coverture.®® But it has been held that where, 
from the peculiar nature of the inquiry, the infor- 
mation sought is peculiarly within the knowledge of 
the spouse, the necessity for such testimony may 
outweigh public policy and the rule of exclusion to 
that extent be relaxed or suspended. 


Statutory construction.2 It has been held that 
any statutory modification of the general rule should 
be given no wider interpretation than the plain let-: 
ter of the law demands.* On the other hand, it has 


Eng.—O’Connor y. Majoribanks, 4 
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Whitehead v. Kirk, 61 So. 737, 62 So. 
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[§§ 508-509 


been held that a statute which prohibits the exam- 
ination of husband or wife, without the consent of the 
other, as to any communication between them dur- 
ing marriage should be strictly construed because 
of its tendeney to prevent a full disclosure of the 
truth, and should not be so construed as to work 
injustice, if it is susceptible of any other construc- 
tion. Where the statute restricts only the wife’s 
competency as to communications, the husband’s 
competency in this respect remains as at common 
law. <A statute forbidding a spouse to testify 
against the other spouse as t6 conversations between 
them does not preclude testimony in favor of the 
spouse as to such communications;* and a statute 
permitting a husband or wife to testify against the 
other fully as to communications between them re- 
lating to their separate interests does’ not authorize 
one spouse to testify generally against the other.® 


[§ 509] (2) Privilege of Disclosure. A statutory 
provision that such communications shall be priv- 
ileged and that neither husband nor wife shall be 
compelled to testify thereto does not prohibit the 
disclosure of such communications, but merely con- 
fers the privilege of refusing to testify as to such 
communications and of having them excluded;® and 


99. Crane & Co. vy. Hall, 213 S.W. 


M.&G. 435, 48 E.C.L. 228, 184 Reprint 
179. 


[a] Discussion of, and reason for, 
rule.—“Communications and transac- 
tions between husband and wife were 
early recognized as privileged, and 
neither could be compelled to disclose 
what took place between them, and 
neither was a competent witness to 
testify as to such transactions or 
communications of a confidential na- 
ture or induced by the marital rela- 
tion. From experience it was found 
that far less evil would result from 
the exclusion of such testimony than 
from its admission. It may in in- 
dividual cases work hardship, but the 
destruction of confidence between a 
husband and wife would cause much 
misery and affect the marriage rela- 
tion. This rule is founded upon sound 
public policy. Those living in the 
marriage relation should not be com- 
pelled or allowed to betray the mutual 
trust and confidence which such re- 
Jation implies.” Stillman v. Stillman, 
187 N.Y.S. 3838, 384, 115 Misc. 106. 


[b] “Any transaction or communi- 
cation between husband and wife, 
which does not on its face appear to 
have been intended to be public, or to 
become so, is Shielded by the sacred- 
ness of the relation from the public 
eye; and neither is a competent wit- 
ness to testify as to such transaction 
or communication, when the interests 
of the other are involved.’ Owen vy. 
State, 78 Ala. 425, 429, 56 Am.R. 40. 


92. See infra §§ 626-640. 

93. See infra § 525. 

94, U.S.—New York Life Ins. Co. 
v. Mason, 272 F. 28. 

Ala.—Owen v. State, 78 Ala. 425, 
56 Am.R. 40. : 

Del.—_Williams v. Betts, 98 A. 371, 
11 Del.Ch. 128. 


T1l.—Donnan vy. Donnan, 86 N.E. 279, 
236 Ill. 341. 


Iowa.—Sexton v. Sexton, 105 N.W. 
314, 129 Iowa 487, 2 L.R.A.N.S. 708. 


Miss.—Carter vy. State, 145 So. 739; 


432, 104, Miss. 776, 51 L.R.A.N.S. 187, 
Ann.Cas.1916A 1051. 


Neb.—Stocker v. Stocker, 199 N.W. 
849, 112 Neb. 565, 36 A.L.R. 1063. 


N.Y.—Stillman v. Stillman, 187 N.Y. 
S. 383, 115 Misc. 106. 


Boras ie Justice, 
452, 199 N.C. 


Or.—State v. hae 3 91 P, 444, 49 
Or. 605. 


Va.—Wilkes v. Wilkes, 80 S.E. 745, 
115 Va. 886. 


And see cases supra note 91. 


155 S.H. 


ee Robin v. King, 2 Leigh (29 Va.) 
$6. Baker v. Baker, 87 N.E. 868, 239 
Ill. 82. 


Competency of spouse as witness as 
affected by interest see supra § 325. 


97. Del.—Williams v. Betts, 98 A. 
stl, JL DelCh: 128) 


D.C.—McGrew v. McGrew, 54 App. 
DiCa331,52298) B..204. 


Fla.—Ex parte Beville, 50 So. 685, 
58s Milage Oe 279 tR. ANS: 27138) 29) 
Ann.Cas. 48; Mercer v. State, 24 So. 
154, 40 Fla. 216, 74 Am.S.R. 135. 


Me.—Bond v. Bond, 141 A. 833, 127 
Mies Lil. 


N.Y.—Marsh v. Potter, 30 Barb. 506; 
Stillman vy. Stillman, 187 N.Y.S. 3838, 
115 Mise. 106. 


Tenn.—McCormick v. State, 186 S. 
W. 95, 135 Tenn. 218, L.R.A.1916F 382. 


336, 105 Tex. 91 [answers to certified 
questions conformed to 146 S.W. 635, 
62 Tex.Civ.App. 431]. 


Competency of husband or wife as 
witness for or against each other see 


supra §§ 145-231. 

98. Heeae Nie ROS Suck: 
401, 165 U.S 342, 41 L.Ed. 73 Mercer 
Me State, 24 So. 154, 40 Fla. S18, 74 Am. 
S.R. 13 


mitebest of spouse as affecting com- 
petency generally see supra § 325. 


414, 141 Tenn. 556. 


[a] Reason for rule.—“If the pro- 
hibition against the husband and wife 
testifying as to their private transac- 
tions be regarded as a disability, still 
it is not a disability of the wife, prop- 
erly speaking, but a joint disability, 
resting upon both husband and wife. 
The act . . . was designed to re- 
move only such disabitities as were 
peculiar to a married woman. It did 
not purport to enlarge the husband’s 
rights, or to reach disabilities common 
to husband and wife, and to give the 
statute such a construction would un- 
duly extend its scope.” Crane & Co. 
tee ae 213 S.W. 414, 417, 141 Tenn. 


Effect of married women’s acts gen- 
erally see Husband and Wife § 322. 


1. Schweikert v. Schweikert, 83 S. 
W. 1095, 108 Mo.App. 477; Moget v. 
Moget, 85 Mo.App. 6. 


2. Construction of statutes gen- 
erally see Statutes §§ 563-655. 


8. New York Life Ins. Co. v. Ma- 
son, 272 F. 28; Stocker v. Stocker, 199 
N.W. 849, 112 Neb. 565, 86 A.L.R. 1063; 
Stillman v. Stillman, 187 INAS: 383, 
115 Misc. 106. 


[a] “To hold to the strict letter of 
the law and exclude every communi- 
cation between husband and wife 
would be to destroy the beneficent 
purpose of the statute.” Stocker v. 
Stocker, 199 N.W. 849, 112 Neb. 565, 
570, 36 OSGIG. IBD 10638. 


4. Keeler vy. RuSsum, 189 P. 255, 


68 Colo. 196. 
5. Keeler v. Russum, supra. 


6. McGinnis v. MecGlothlan, 180 8. 
W. 405, 192 Mo.App. 141. 
7% Mead v. Owen,-67 A. 722, 80 Vt. 


273, 13 Ann.Cas, 23, 12) L.R.A.N.S. 
655. 

8. Stevens v. Stevens, 148 N.wW. 
229, 181 Mich. 449. 

9. State v. Foster, 114 So. 696, 164 
La. 813; Johnson v. State, 255 S.w. 
416, 95 Tex.Cr. 483) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 509-511] 


hence the statute does not prohibit a voluntary dis- 
closure of such a communieation,!® but an involun- 
tary disclosure cannot be compelled.tt The prohibi- 
tion arises only when the spouse in whose favor the 
privilege exists demands by timely objection to the 
testimony that the privilege be enforced,'? and this 
rule applies regardless of the mental attitude of the 
spouse who offers to disclose. 


[§ 510] b. Time of Communication; Existence of 
Marital Relation.‘ In order to be privileged the 
communication must have been during the existence 
of a valid marital relation;t® and so there is no 
privilege where the marriage is void because one of 
the parties had been previously married to another 
person who is still living and not divorced.t® So 
also, there is no privilege as to letters between the 
spouses written before marriage, or as to other con- 
versations or transactions which occurred before the 
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[§ 511] ¢. Confidential or Private Character of 
Communication in General. There is some conflict in 
the decisions with regard to the character of the com- 
munication to which the rule of privileged communi- 
cation applies, which conflict is due to some extent to 
the differences in the phrascology of the statutes de- 
claring the rule,?? although conflict also existed un- 
der the common-law rule;22 and therefore it is dif- 
ficult to formulate a definition so comprehensive as 
to furnish a ready method of determining the charac- 
ter of every communication between husband and 
wife.23 In some jurisdictions, as where the statute 
declaring the rule uses the words “any communica- 
tion” or their equivalent, “any conversation,”?* all 
private conversations between husband and wife dur- 
ing marriage, of whatever nature or character, and 
whether or not confidential, are excluded as privi- 
leged communications.?®> In ‘other jurisdictions, how- 
ever, the confidential character of the communica- 


marriage?’ or after a divorce!® or separation.?° 


10. Stickney v. Stickney, 9 S.Ct. 
G77, stot w.S., 22%, 000 Lalids. 1363 Mur- 
ray v. Murray, 240 P. 303, 30 N.M. 
557; Southwick v. Southwick, 32 N.Y. 
a gap 9 Abb.Pr.N.S. 109 [aff 49 N. 

on. Ol), 


Waiver of privilege generally see 
infra §§ 626-640. 

11. McCartney v. Fletcher, 10 App. 
D.C. 572; Williamson vy. Merrill, 5 Ont. 
W.R. 64. 

12. State v. Foster, 114 So. 696, 164 
La. 813 

13. State v. Webb, 101 So. 338, 156 
La. 952: 

14. Divorce or death of husband or 


wife as affecting incompetency of 
privileged communication see infra § 
531. 


15. Ark.—Inman v. State, 47 S.W. 
558, 65 Ark. 508. 

T1].— Fox v. Fuchs, 241 Tll.App. 242. 

Mo.—Stillwell v. Patton, 18 S.W. 
1075, 108 Mo. 352. 

Mont.—State v. 
80 Mont. 181. 


N.Y.—Blossom v. Barrett, 37 N.Y. 
434, 97 Am.D. 747, 5 Transcr.A. 36. 


And see cases infra notes 16-19. 


LEGS Coley." Cole? 38N.E. 97033 153 
Til. 585; Wells v. Fletcher, 5 C.&P. 12, 
24 E.C.L. 429, 172 Reprint 855. 


17. Halback v. Hill, 49 App.D.C. 
127, 261 F. 1007. 


Privileged character of written 
communications generally see infra 
§§ 521-524. 


18. Ill—kKnights v. Knights, 133 


Dixson, 260 P. 138, 


N.E. 377, 300 Ill. 618; Otis v. Spencer, 
102 Ill. 622, 40 Am.R. 617. But see 
Fox v. Fuchs, 241 Ill.App. 242 (con- 


versations before marriage with ref- 
erence to marriage held incompetent 
as privileged). 

Ky.—Wiley v. Wiley, 199 S.W. 47, 
178 Ky. 501. 

Mass.—Com. v. Barronian, 126 N.E. 
833, 235 Mass. 364. 


Neb.—McNamara v. McNamara, 154 
N.W. 858, 99 Neb. 9, L.R.A.1916B 1272. 


Tenn.—Harp v. State, 14 S.W.(2d) 
720, 158 Tenn. 510. 


[a] Testimony held not incompe- 
tent by a widow as to the date of her 
engagement to deceased. Wiley v. 
Wiley, 199 S.W. 47, 178 Ky. 501. 


19. Cal.—In re Pusey’s Estate, 181 
P. 648, 180 Cal. 368. 


, 


2 


é 


Tll.— Fox v. Fuchs, 241 Ill.App. 242. 


Ohio.—Holmes v. Pere Marquette 
R. Co., 162 N.E. 675, 28 Ohio App. 297. 


Pa.—Wolle v. Luckenbach, 26 Pa. 
Dist. 907. 


Tex.—Johnson v. State, 255 S.W. 
416, 95 Tex.Cr. 483; White v. State, 50 
S.W. 705, 40 Tex.Cr. 366. 


[a] Rule applied._—Where, after a 
divorce decree, the validity of which 
is attacked, both parties remarried, 
one of them seeking to establish the 
validity of the decree cannot object 
to the introduction of testimony by 
the former spouse as to matters oc- 
curring after the alleged divorce on 
the ground that it was a privileged 
communication between husband and 
wife. In re Pusey’s Estate, 181 P. 
648, 180 Cal. 368. 


[b] Conversations tending to show 
agreement of common-law marriage, 
after a previous divorce, are not priv- 
ileged communications since no com- 
mon-law marriage would exist until 
after the agreement was, made. 
Holmes v. Pere Marquette R. Co., 162 
N.E. 675, 28 Ohio App. 297. 


20. Fox v. Fuchs, 241 Ill.App. 242; 
Holyoke v. Holyoke’s Wstate, 87 A. 
£0, 110 Me. 469; Symington v. Sym- 
ington, 214 N.Y.S: 307, 215 App.Div. 
5538; McEntire v. McEntire, 140 N.E. 
328, 107 Ohio St. 510. 


[a] Thus, where a husband and 
wife living apart agreed to an adjust- 
ment of property interests to be later 
reduced to writing, and the husband 
performs his part by conveying prop- 
erty to the wife which she accepted, 
but refused to sign the agreement, 
communications between the husband 
and wife not in the known presence 
of a third person competent to be a 
witness concerning such agreement 
for alimony and separation and re- 
leasing of rights, claims, and duties 
arising out of their marital relations, 
are not privileged within a statute 
making communications between hus- 
band and wife during coverture inad- 
missible. MclWntire v. McEntire, 140 

328, 107 Ohio St. 510. 


21. In re Ford’s Hstate, 261 P. 15, 
28, 70 Utah 456. 


“In some cases the apparent conflict 
is due to differences between statutes; 
in others, there are differences of 
opinion even where the statutes are 
substantially similar.” ' In re Ford’s 
Hstate, supra. 


22. Sexton v. Sexton, 105 N.W. 314, 
129 Lowa 487, 2 L.R.A.N.S. 708. 


“The common law from an early 
date privileged communications be- 
tween husband and wife. . . . Not- 
withstanding its early appearance and 
recognition, there was even after the 
lapse of two centuries some question 
whether the common law extended the 
privilege to communications which in 
their nature did not seem to be con- 
fidential, or whether the privilege was 
limited to confidential communica- 
tions; but in 1842, it has been said, 
it was finally determined in England 
that the privilege extended to all com- 
munications between husband and 
wife, although on subjects not confi- 
dential in their nature.” Pugsley v. 
Smyth, 194 P. 686, 693, 98 Or. 448. 


23. Sheldon vy. Sheldon, 131 N.Y.S. 
291, 146 App.Div. 430. 


24. Cal.—People v. Mullings, 23 P. 
229,059 Cal. 133851 7-Am:iSunaceos 


Ill.—Donnan y. Donnan, 86 N.B. 
279, 236 Ill. 341; Farmers’ State Bank 
& Trust Co. of Decatur v. Parr, 234 
TApp.. 7S: 


Minn.—Leppla v. Minneapolis Tri- 
bune Co., 29 N.W. 127, 35 Minn. 310. 


Or.—Pugsley v. Smyth, 194 P. 686, 
98 Or. 448. 


Va.—Wilkes’ Adm’r y. Wilkes, 80 S. 
BH. 745, 115 Va. 886. 


[a] Thus, under a statute provid- 
ing that a husband or wife cannot be 
examined in “any case’ as to “any 
communication” made by one to the 
other while married, a wife cannot 
testify to any communications what- 
ever. Wilkes’ Adm’r vy. Wilkes, 80 S. 
H. 745, 115 Va. 886. 


[b] “Any communications” do noé 
mean “confidential communications,” 
but that all communications between 
husband and wife are privileged un- 
less express or implied consent to 
publication is given, or unless the 
privilege is lost by being brought 
within one of the specified code ex- 
ceptions. Pugsley vy. Smyth, 194 P. 
686, 98 Or. 448. 


[c] Well-considered case.—Pugs- 
ley v. Smyth, 194 P. 686, 98 Or. 448. 


As requiring confidential communi- 
cation see infra text and note 31. 


25. Haller v. Haller, 283 P. 94, 102 
Cal.App. 370; State v. Sparacino, 114 
So. 601, 164 ‘La. 704; State v. Webb, 
LOPASo.n133 8,9 156 La. 952; Fuller vy. 
Fuller, 58 N.E. 588, e772 Mass, 134° 
83 Am.S.R. 273, 29 INA IES 412; Dex- 
ter v. Booth, 2 Allen (Mass.) 559; 
O’Connor v. Majoribanks, 4 M.&G. 435, 
43 B.C.L. 228, 134 Reprint 179. 
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tion and the relationship of the parties form the 
and, although the 
privilege is in derogation of the general rule that all 
persons may be made to testify,” the rule of exelu- 
sion, as a privileged communication, applies only 
where the communication is expressly made confiden- 
tial or is of a confidential nature, induced by the mar- 
ital relation,?® that is, such communications as pass 
between husband and wife when they are 


foundation of the privilege;° 


and the disclosure of which would 


26. O’Toole v. Ohio German Fire 
incon 125, NeW Woo 9 lo9 Mich? 187, 
24 L.R.A.N.S. 802. 


27. O’Toole v. Ohio German Fire 
Ins. Co., supra. 

Compelling attendance generally 
see supra §§ 2-107. : 

28. Ga.—Lowry v. Lowry, 153 S. 
E. 11, 170 Ga. 349, 70 A.L.R. 488. 

Ind.—Beyerline vy. State, 45 N.E. 


772, 147 Ind. 125. 


Iowa.—Sexton v. Sexton, 105 N.W. 
314,129 Iowa 487, 2 L.R.A.N.S. 708. 


Ky.—Hostetter v. Green, 167 S.W. 
O19 OO Ky 61 a. RiAL 915 Cr S08 


Me.—Bond vy. Bond, 141 A. 833, 127 
Me. 117. 


Mich.—-O’ Toole v. Ohio German Fire 
Ins. Co., 123 N.W. 795, 159 Mich. 187, 
24 L.R.A.N.S. 802. 


Mo.—Allen y. Allen, (App.) 60 S.W. 
(2a) 709; In re Ozias’ Estate, (App.) 
29 S.W.(2d) 240. But see Ayers v. 
Ayers, 28 Mo.App. 97; Miller v. Mil- 
ler, 14 Mo.App. 418; Dwyer v. Dwy- 
er, 2 Mo.App. 17 (all three cases ap- 
plying the rule to any private con- 
versation of whatever nature). 


Neb.—Stocker v. Stocker, 199 N.W. 
$49, 112) Neb. 565,36) A.L.R.. 1063. 


N.Y.—Sheldon v. Sheldon, 131 N.Y. 
S. 291, 146 App.Div. 430. 


R.I.—Bradley v. Quinn, 166 A. 814, 
53 R.I. 349 [den rearg 164 A. 330, 53 
R.I. 108]. But see Campbell v. Chace, 
12 R.I. 333 (all communications). 


Tex.—Bell v. State, 224 S.W. 1108, 
88 Tex.Cr. 64. 


Utah.—In re Ford’s Estate, 261 P. 
15, 70 Utah 456. 


Wash.—State v. Snyder, 147 P. 38, 
84 Wash. 485. 


And see cases infra note 33. 


[a] Other statements of, and rea- 
sons for, rule.—(1) “It is not every 
conversation between husband and 
wife, nor every word or act said or 
done by either in the presence of the 
other, that is protected under the seal 
of secrecy, but only such communica- 
tions, whether by word or deed, as 
pass from one to the other by virtue 
of the confidence resulting from their 
intimate relations with one another.” 
Beyerline v. State, 45 N.E. 772, 147 
Ind. 125, 1380. (2) “Marital secrets 
induced by the relations thus existing, 
confessions and admissions confiden- 
tial in their nature and all communi- 
cations that can be Said to be induced 
by the confidence presumed to be in- 
herent to the marital relations are 
privileged and cannot be disclosed by 
either without the consent of the oth- 
er.” Bond v. Bond, 141 A. 833, 127 Me. 
117, 127. (3) “A husband trusts in 
the affection and loyalty of his wife, 
and a wife in that of her husband. In- 
duced thereby, one often confides to 
the other his or her inmost thoughts, 
revealing that which would ordina- 
rily be concealed from every other 


WITNESSES 


alone,?® 
be caleulated to 


person in the world. Such communi- 
cations are confidential, because of 
the source from which they spring.” 
Sheldon v. Sheldon, 131 N.Y.S. 291, 
293, 146 App.Div. 430. (4) ‘There 
can be no reason arising out of pub- 
lie policy, or otherwise, requiring 
that every word spoken>between hus- 
band and wife shall be privileged ir- 
respective of the presence in which 
spoken or the subject or occasion 
thereof. And, within our observation, 
no court has ever gone so far as to 
so hold. The spirit of the rule as en- 
forced at common law, and, within 
our understanding, the meaning to 
be gathered from the statute, is that 
the privilege shall be construed to em- 
brace only the knowledge which the 
husband or wife.ebtains fré6m the oth- 
er, which, but for the marital rela- 
tion and the confidence growing out 
of it, would not have been communi- 
cated, or which is of such nature or 
character as that, to repeat the same, 
would tend to unduly embarrass or 


disturb the parties in their marital re- | 


lations. It is the marital communica- 
tion, then, that is sought to be pro- 
tected, and this is so because there 
can be no purpose of public policy to 
interfere, except to guard and foster 
the marital relation. Any other con- 
struction would be intolerable, and 
would lead to most absurd results.” 
Sexton v. Sexton, 105 N.W. 314, 129 
howa 487, 490, 2 L.R.A.N.S. 708. 


[b] In Wisconsin, under St. (1915) 
§ 4072, as amended by L. (1917) c 
433, making a husband or wife com- 
petent witnesses for or against the 
other, except that neither one with- 
out consent of the other shall disclose 
a ‘private’ communication, state- 
ments by a husband to a wife as to 
the occurrence out of which a prose- 
cution for assault with intent to rape 
arose are inadmissible, the amend- 
ment having broadened rather than 
restricted the scope of the section, 
which previously provided that ‘‘con- 
fidential’” communications should be 
privileged. State v. Barber, 179 N.W. 
798, 172 Wis. 542. 


29. Whitehead v. Kirk, 61 So. 737, 
62 So. 432, 104 Miss. 776, 51 L.R.A.N.S. 
US AND CaS .LOloAN TObie lone! iva 
Martin, 54 S.W. 473, 152 Mo. 668; Al- 
len v. Allen, (Mo.App.) 60 S.W.(2d) 
709; Tucker v. Tucker, 31 S.W.(2qd) 
238, 224 Mo.App. 669; Kaspar v. Mur- 
ray, 176 N.W..1021, 171 Wis. 295. 


Communication in presence or hear- 
ing of third person see infra § 525. 


30. O’Toole v. Ohio German Fire 
Ins. Co., 123 N.W. 795, 159 Mich. 187, 
24 L.R.A.N.S. 802; Stocker v. Stock- 
er, 199 N.W. 849, 112 Neb. 565, 36 A. 
1.1 1063; Bradley Vv. Quinn, 4166 A, 
814, 53’ RI. 349 [den rearg 164 A. 
330) bo RL LOS: 


[a] Rule does not extend to cases 
where there has been no injury to the 
relation of the parties by the betrayal 
of the confidence reposed. O’Toole vy. 
Ohio German Fire Ins. Co., 123 N.w. 
795, 159 Mich. 187, 24 L.R.A.N.S. 802. 


disturb the marital relation.®°® 
held to apply even though the words “any communi- 
cation” are used in the statute.?? 


[§§ 511-512 


This rule has been 


[§ 512] d. Subject Matter of Communication or 
Testimony—(1) In General. 
the above rule,?? the privileged communication rule 
excludes testimony of communications as to matters 
of a confidential nature, arising out of the marital 
relation®* or as to any fact or transaction, knowledge 


In accordance with 


31. Sexton v. Sexton, 105 N.W. 314, 
129 Iowa 487, 2 L.R.A.N.S. 708; In re 
Thayer’s Hstate, 154 N.W. 32, 188 
Mich. 261; In re Ford’s Estate, 261 
P. 15, 70 Utah 456; State v. Snyder, 
147 P. 38, 84 Wash. 485; Sackman v. 
Thomas, 64 P. 819, 24 Wash. 660. 


[a] “Any communication” (1) be- 
tween spouses during, marriage, means 
a confidential communication, or such 
as is induced by the marriage relation. 
State v. Snyder, 147 P. 38, 84 Wash. 
485. (2) A statute forbidding testi- 
mony by a wife without her husband’s 
consent as to any communication 
made by one to the other during the 
marriage, although not limited ex- 
pressly to confidential communica- 
tions, should be construed as applying 
only to such communications, since 
there is no public policy excluding 
such testimony further than neces- 
sary to guard the marital relation. 
eas York Life Ins. Co. v. Mason, 272 

. 28. 


As permitting any private conversa- 
tion see supra text and note 24. 


32. See supra § 511. 
33. U.S.—New York Life Ins. Co. v. 
Mason, 2.72). E028. 31. favot ‘Cyels 


Jacobs v. U. S., 161 F. 694, 88 C.C.A 
554. Ke 


Del.—Williams v. Betts, 98 A. 371, 
11 Del.Ch. 128. 


Ind.—Beyerline v. 
Tika, Wat Inds, 12'5. 


Iowa.—Sexton v. Sexton, 105 N.W. 
314, 129 Iowa 487, 2 L.R.A.N.S. 708; 
Wright v. Wright, 87 N.W. 709, 114 
Iowa 748, 55 L.R.A. 261. 


Ky.—Reynolds v. Commonwealth, 
61 S.W.(2d) 288, 249 Ky. 644; Bonta 
v. Bonta, 193, S.W.= 648, 175. Ky. 26; 
Goff v. Murphy, 156 S.W. 95, 153 Ky. 
634; BHEllis v. Ellis, 128 S.W. 1057; 
Wicks v. Dean, 44 S.W. 397, 103 Ky. 
69, 19 Ky.L. 1708; cee Vv. Clay, 12:8. 
Ww. 810, 24 Ky.L. 20 


Mich.—O’Toole v. ont German Fire 
Ins: Co., 123) NW. 795; 1599Machs 437" 
24 L.R.A.N.S. 802; Ward v. Oliver, 8s 
N.W. 631, 129 Mich. 300. 


Miss.—Whitehead v. Kirk, 61 So. 
(3N>, LOE MISSI 716, 52 Ti IRGASN SS alS7 
Ann.Cas.1916A 1051 [aff 62 So. 432, 
104 Miss. 776]. 


Mo.—Grott v. Grott, 249 S.W. 55; 
Allen v. Allen, (App.) 60 S.W. (2d) 709. 


N.H.—Chase v. Pitman, 43 A. 617, 
69 N.H. 4238. 


on: Ys) Parkhurst v. Berdell, 18 NE. 
123, 110 N.Y. 386, 6 Am.S.R. 384; Shel- 
don v. Sheldon, 131 N.Y.S. 291, 146 
App.Div. 430; Pardee v. Mut. Ben. 
Life Ins. Co., 265 N.Y.S. 833, 148 Misc. 
860 [mod on other grounds 065 Nass 
837, 238 App.Div. 294). 


Utah.—In re Ford’s Estate, 261 P. 
15, 70 Utah 456. 
Wis.—Crook v. Henry, 25 Wis. 569. 


“When the husband and wife are 
alone, everything said and done is 
under the protection of the rule and 


State, 45 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of which was obtained by means or in consequence 
of the marriage relation,*+ and conversely, except in 
those jurisdictions in which any private conversation, 
between spouses, of whatever nature is regarded as 
privileged,*® testimony may be given by one spouse 
as to any ordinary conversations or communications 


WITNESSES 


between the spouses which are not of a confidential 


the declarations and conduct of both 
are presumed to be confidential. That 
Similar acts occur and similar words 
are used in the presence of others 
raises no presumption that the pre- 
sumably confidential declarations and 
conduct have been thereby released, 
and that those things said and done 
in privacy then become public prop- 
erty. Of course, many things are said 
and done by husband or wife, which 
upon their face bear no semblance of 
confidence; but ordinarily what a 
wife says to her husband alone is said 
because he is her husband, and be- 
eause she ean speak freely undis- 
turbed by the possibility that he will 
repeat what she says. For this rea- 
son, we think, when communications 
between husband and wife can be rea- 
sonably construed as confidential, the 
rule of public policy applies, and, no 
matter what may happen in particu- 
lar cases, the courts will not permit 
a disclosure.’”’ Whitehead v. Kirk, 61 
So. 737, 62 So. 432, 104 Miss. 776, 51 
L.R.A.N.S. 187, Ann.Cas.1916A 1051. 


[a] Partly privileged. — On the 
trial of a man and woman for adultery 
and fornication, the testimony of the 
man’s wife that, when she told him 
she was ready to come home from a 
visit, he telephoned her to stay a while 
longer, that she thought the female 
defendant had enticed him away from 
her, and that she and the husband had 
trouble over the matter, was partly 
privileged as relating to private com- 
munications. Kellar v. State, 182 N. 
W. 321, 174 Wis. 67. 


34, Fla.—Mercer v. State, 24 So. 
154, 40 Fla. 216, 74 Am.S.R. 135. 


Ga.—Stanford v. Murphy, 63 Ga. 
410; Castello v. Castello, 41 Ga. 613. 


Til.—People v. Rogers, 180 N.E. 856, 
$48 Ill. 322, 82 A.L.R. 1124; Ohio Oil 
Co. v. Industrial Commission, 127 N.E. 
743, 293 Ill. 461; Casper Nat. Bank 
v. Jenner, 108 N.E. 998, 268 Ill. 142; 
Monaghan y. Green, 106 N.E. 792, 265 
Ill. 233; Donnan v. Donnan, 99 N.E. 
931, 256 Ill. 244; Stephens v. Collison, 
99 N.E. 914, 256 Ill. 238; Wetzel v. 
Firebaugh, 95 N.E. 1085, 251 Ill. 190; 
Schreffler v. Chase, 92 N.E. 272, 245 
Ill: 395, 1837 Am.S.R. 330; Abrahams 
v. Woolley, 90 N.E. 667, 243 Ill. 365; 
'Griffith v. Griffith, 44 N.E. 820, 162 Ill. 
BOSE e ee Vile. yi OUSLACE, £92 ) Tul 2,019", 
Reeves v. Herr, 59 Ill. 81; Browning 
y. Spurrier, 245 Ill.App. 276. 


Ind.—Smith v. State, 152 N.E. 803, 
198 Ind. 156; Perry v. Randall, 83 Ind. 
143. 


Ky.—Alleock y. Allcock, 192 S.W. 
853, 174 Ky. 665; Willey v. Howell, 
182 S.W. 619, 168 Ky. 466; Hostetter 
v. Green, 167 S.W. 919, 159 Ky. 611, 
L.R.A.1915C 870; Wall’s Ex’r v. Dim- 
mitt, 117 S.W. 299, 182 Ky. 747. 


Ohio.—McCague v. Miller, 36 Ohio 
St. 595; Dischner v. Dischner, 16 Ohio 
App. 88. 5 : 


Tenn.—Cavert v. State, 14 S.W.(2d) 
735, 158 Tenn. 581; McCormick v. 
State, 186 S.W. 85, 135 Tenn. 218; 
Washington v. Bedford, 10 Lea 243; 
Orr v. Cox, 3 Lea 617; Patton v. Wil- 
son, 2 Lea 101; Barker v. McAuley, 
4 Heisk. 424; Kimbrough v. Mitchell, 
1 Head 539; Brewer v. Ferguson, 11 
Humphr. 565. 


Tex.—Lanham v. Lanham, 145 S.W. 
336, 105 Tex. 91 [answers to certified 
questions conformed to 146 S.W. 635, 
62 Tex.Civ.App. 481]; Niles v. State, 
284 S.W. 568, 104 Tex.Cr. 447. 


Utah.—In re Ford’s Estate, 261 P. 
15, 70 Utah 456. 


[a] Mlustration.—A wife, contest- 
ing her husband’s will on the ground 
of mental incapacity, is not competent 
to testify as to his habits of drinking 
and intoxication, his communications 
with spirits, his mutterings and out- 
cries while asleep, the delusions caus- 
ing him to arm himself, and insults 
offered by him to her, or attempts to 
take her life. Whitehead v. Kirk, 61 
So. 737, 104 Miss. 7,76, 51% L.RA.N:S. 
187, Ann.Cas.1916A 1051 [aff on sug 
error 62 So. 432, 104 Miss. 776, 51 L.R. 
A.N.S. 187, Ann.Cas.1916A 1051]. 


[b] Evidence as to family matters 
and troubles, if private matters be- 
tween husband and wife or private 
communications from one to the other, 
usually is inadmissible. Brown v. 
State, 224 S.W. 1105, 88 Tex.Cr. 55. 


[c] In action on note and to set 
aside a transfer by defendant to his 
wife as fraudulent, evidence by de- 
fendant and his wife that the consid- 
eration in the deed was recited as 
being nominal merely by error of the 
draftsman, and that defendant was 
largely indebted to his wife, was prop- 
erly excluded as a matter occurring 
between husband and wife, by virtue 
of or in consequence of the marital 
relation... Crane & Co. v. Hall, 213 S.W. 
414, 141 Tenn. 556. 


35. See supra § 511. 


36. U.S.—New York Life Ins. Co. 
v. Mason, 272 F. 28. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R- 488. 


Ind.—Beyerline v. State, 45 N.E. 
772, 147 Ind. 125; Gifford v. Gifford, 
107 N.E. 308, 58 Ind.App. 665. 


Ky.—Ellis v. Ellis, 128 S.W. 1057. 


Me.—Bond vy. Bond, 141 A. 833, 127 
Wie ua 


Mich.—Barras v. Barras, 159 N.W. 
147, 192 Mich. 584. 


Miss.—Carter v. State, 145 So. 739. 


N.Y.—Norris v. Lee, 121 N.Y.S. 512, 
136 App.Div. 685; Pardee v. Mutual 
Ben. Life Ins. Co., 265 N.Y.S. 883, 148 
Mise. 860 [mod on other grounds 265 
N.Y.S. 837, 238 App.Div. 294]. 


Tex.—Lanham v. Lanham, 146 S.W. 
635, 62 Tex.Civ.App. 431 [conforming 
to answers to certified questions 145 
S.Wie 836, 105) Tex. 91] ) Brown v. 
State, 224 S.W. 1105, 88 Tex.Cr. 55. 


[a] Communications held not con- 
fidential.— (1) A husband’s invitation 
to his wife to drink liquor. Bond v. 
Bond, 141 A. 833, 127 Me. 117. (2) A 
husband’s statement of having great 
power over women. Bond v. Bond, 
Supra. (3) Statement by wife as to 
what the husband said when he deliv- 
ered to her a life insurance policy on 
his life, as to the time hen the 
premium would be due. Illinois Bank- 
ers’ Life Ass’n v. Dodson, (Tex.Civ. 
App.) 189 S.W. 992. (4) Statement by 
wife that she received two letters 
from her husband while he was in 
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nature or induced by the marital relation, and the 
publication of which would not betray conjugal con- 
fidence and trust or tend to produce family discord,?* 
or as to any matters as to which his or her knowl- 
edge is not acquired through the confidence of the 
marital relation,®? or from any transaction with the 


jail awaiting trial, and mailed them at 
his request, where she was not in- 
formed of the contents of the letters, 
and did not know the names of the 
addressees. People v. Truck, 63 N.E. 
281, 170 N.Y. 203, 16 N.Y.Cr. 342. 95) 
A sentence in a letter from a husband 
to his wife, “I will settle with your 
mother just as soon as I can get my 
hands on the money from the mort- 
gage, which I hope to do next week,” 
is not a confidential communication 
and may be admitted in an action on a 
note against the husband and wife by 
the wife’s mother. Norris v. Lee, 121k 
N.Y.S. 512, 186 App.Div. 685. (6) In 
an action on a life insurance policy 
brought by the wife of insured, in 
which the defense was suicide, testi- 
mony by the wife to conversations 
with her husband shortly before and 
immediately after the shooting, show- 
ing that the husband was not con- 
templating suicide and that the shoot- 
ing was accidental, are not ‘‘confiden- 
tial communications.” New York Life 
Ins. Co. v. Mason, 272 F. 28. 


87. U.S.—Wirthlin v. Mutual Life 
Ins, Co:,/56 E.(2d) 137, 86 A. LR 138. 


Ark.—Graves v. Graves, 69 S.W. 
544, 70 Ark. 541. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; Macon R., 
oe Co. v. Mason, 51 S.H. 569, 123 Ga. 


Il].—Donnan v. Donnan, 99 N.E. 931, 
256 Ill. 244; Stephens v. Collison, 99 
N.E. 914, 256 Ill. 238; Horney v. St. 
Louis & N. E. Ry. Co., 165 Ill.App. 547; 
Clover v. Modern Woodmen ‘of Amer- 
ica, 142 Ill.App. 276; Supreme Lodge 
M. W. W. v. Jones, 113 Ill.App. 241.: 


Ind.—Sage v. State, 26 N.E. 667, 127 
16, 15; Carpenter v. Dame, 10 Ind. 


Iowa.—Romans v. Hay’s Adm’r, 12 
Iowa 270. 


Kan.—Harper v. Harper, 113 P. 300, 
83 Kan. 761. 


Ky.—Kennedy Transfer Co. v. 
Greenfield’s Adm’x, 59 S.W.(2d) 978, 
248 Ky. 708; Victor v. Commonwealth, 
298 S.W. 936, 221 Ky. 350; Mclain v. 
Commonwealth, 188 S.W. 877, 171 Ky. 


3738; Willey v. Howell, 182 S.W. 619, 
168 Ky. 466; Merritt v. Cravens, 181 
S.W. 970, 168 Ky. 155, L.R.A.1917F 


935; Hostetter v. Green, 167 S.W. 919, 
159 Ky. 611, L.R.A.1915C 870; Tlli- 
nois L. Ins. Co. v. De Lang, 99 S.W. 
616, 124 Ky. 569, 30 Ky.L. 753; Com- 
monwealth v. Sapp, 14 S.W. 834, 90 
Ky. 580, 12 Ky.L. 484, 29 Am.S.R. 405. 


La.—State v. Foster, 114 So. 696, 164 
ee 8138; Walker v. Sanborn, 46 Me. 


Mo.—Shanklin v. McCracken, 41 S. 
W. 898, 140 Mo. 348; Loomis v. Metro- 
politan St. Ry. Co., 175 S.W.-143, 188 
Mo.App. 208. 


N.H.—Noyes v. Marston, 47 A. 592, 
10, Nas 9% 


N.C.—Hicks v. Hicks, 55 S.E. 106, 
142) N.C. 281. 


Or.—State v. Luper, 95 P. 811. 


Pa.—Cornell y. Vanartsdalen, 4 Pa. 
364; Hayes’ Estate, 23 Pa.Super. 570. 


Tenn.—Renshaw v. Tullahoma First 
Nat. Bank, (Ch.A.) 63 S.W. 194. 
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spouse,?® and the disclosure of which by the witness 
involves no breach of marital confidence,*® although 
such matters relate to the transactions of his or her 


spouse.*? . 


As to particular matters not excluded. The rule 
does not exclude testimony as to the fact of mar- 


Tex.—Cole v. State, 88 S.W. 341, 48 
Tex.Cr. 439. 


vt.—Rudd v. Rounds, 25 A. 438, 64 
Vt. 432. 


Wis.—Brown y. Johnson, 77. N.W. 
900, 101 Wis. 661; Bigelow v. Sickles, 
44 N.W. 761, 75 Wis. 427. 


[a] Testimony not privileged.— 
(1) A question to defendant’s wife as 
to whether she remembered where de- 
fendant was three days before killing. 
State v. Foster, 114 So. 696, 164 La. 
813. (2) Ina murder prosecution, tes- 
timony of wife that she saw her hus- 
band dump some object into the hole 
in which deceased’s body was found. 
Smith y. State, 152 N.E. 803, 198 Ind. 
156. 


[b] Widow (1) can’ in behalf of 
her deceased husband’s estate testify 
to facts relating to him coming to 
her knowledge independently of him, 
and not because of any confidential 
relations between them. Mahlstedt v. 
Ideal Lighting Co., 110 N.E. 795, 271 
Tll. 154, Ann.Cas.1917D 209 [aff 193 IJ]. 
App. 91]. (2) On a trial for murder, 
the widow of deceased may testify for 
the prosecution, where her testimony 
has no reference to any communica- 
tions received from deceased or the 
marital relation, although she was an 
unnecessary witness and her testi- 
mony immaterial. Carter v. Common- 
wealth, 114 S.W. 1186, 131 Ky. 240. 


38. Kennedy Transfer Co. v. Green- 
Beles Adm’x, 59 S.W.(2d) 978, 248 Ky. 
708. 


39. Hannaford v. Dowdle, 86 S.W. 
818, 75 Ark. 127; Nolen v. Hardin, 43 
Ark. 307, 51 Am.R. 563. And see cases 
supra note 37. 


40. Commonwealth y. Sapp, 14 S.W. 
834, 90 Ky. 580, 12 Ky.L. 484, 29 Am. 
S.R. 405; Chamberlain v. People, 23 
NE Ye 6b, 00) AMm..D2557), Hood, vy. Pru- 
dential, Ins. Co., 22 Pa.Super. 244; 
Strause v. Braunreuter, 4 Pa.Super. 
263. And see cases supra note 37. 


41. McNeill v. State, 173 S.W. 826, 
1200, 117 Ark. 8; Chase v. U. S., 7 App. 
DiC. 149)" "Walk vai Halk, 181 NB!) 7b; 
279 Mass. 530; State v. Shaw, 94 A. 
434, 89 Vt. 121, L.R.A.1915F 1087. 


{a] Thus, (1) where only the fact 
of marriage is involved, the privilege 
is not violated by the mere introduc- 
tion of letters containing admissions 
as to marriage. McNeill v. State, 173 
S.W. 826, 1200, 117 Ark. 8 (2) Ina 
prosecution for adultery, the state 
was properly permitted to show mar- 
riage of the particeps criminis by tes- 
timony of her husband (State vy. Shaw, 
94 A. 434, 89 Vt. 121, L.R.A.1915R 
1087), (3) or the wife of accused may 
testify as to his marriage (State v. 
Neiburg, 85 A. 769, 86 Vt. 392). 


42. Pardee v. Mutual Ben. Life Ins. 
Co., 265 N.Y.S. 833, 148 Misc. 860 [mod 
on other grounds 265 N.Y.S. 837, 238 
App.Div. 294]. 

[a] Statute forbidding disclosure 


of confidential communications made 
by one spouse to the other during 


riage,*! the marital and domestic relations between 
the spouses,#2 the fact of illegitimacy of a child,** 
the act of communicating as distinguished from the 
communication itself,t4 a gift by one spouse to the 


WITNESSES 


[§ 512 


other,?® testimony of one spouse as to his or her own 
acts or conduct,*® a communication made by one 
spouse to the other as a mere device to entrap the lat- 


ter into a confession of infidelity,*7 or of the hus- 


marriage does not preclude an insur- 
er defendant in an action by the 
widow, as executrix, on her husband’s 
life policy from examining the execu- 
trix before trial as to the marital and 
domestic relations between wife and 
husband. Pardee v. Mutual Ben. Life 
Ins. Co., 265 N.Y.S. 838, 148 Misc. 860 
{mod on other grounds 265 N.Y.S. 837; 
238 App.Div. 294]. 


43. State v. Fury, 205 N.W. 877, 53 
Ni D:) 3338. 


Competency of spouse as to non- 
access and legitimacy of children gen- 
erally seé supra §§ 175-178. 


44. Mullin-Johnson Co. v. Penn 
Mut. Life Ins. Co. of Philadelphia, Pa., 
2 F.Suppl. 203; In re Rusey’s Estate, 
181 P. 648, 180 Cal. 368; Sampson v. 
Sampson, 112 N.E. 84, 223 Mass. 451. 


[a] Thus testimony sought to be 
elicited from a wife relating to the 
existence of notes alleged to have 
been written by her husband to the 
wife before death is not privileged. 
Mullin-Johnson Co. v. Penn Mut. Life 


Ins. Co. of Philadelphia, Pa., 2 F. 
Suppl. 203. 
[b] Inferences.—The rule does not 


exclude from legal consideration an 
inference as to what was said in such 
a private conversation based on the 
testimony of the wife that she had a 
private conversation with her hus- 
band in consequence of which she did 
a certain thing and did not do a cer- 
tain other thing. Sampson v. Samp- 
son, 112 N.B. 84, 223 Mass. 451. 


45. Wiley v. McBride, 85 S.W. 84, 
74 Ark. 34; German-American Ins. 
Co. v. Paul, 53 S.W. 442, 2 Ind. 7. 625; 
State v. Dixson, 260 P. 138, 80 Mont. 
181, 204 [quot Cyc]; Young v. Hurst, 
(Tenn.Ch.A.) 48 S.W. 355. 


46. Tucker y. Finch, 188 P. 235, 
106 Kan. 419: * 


[a] Thus a wife, claiming that un- 
der duress by her husband she signed 
a deed conveying their homestead, 
may testify, in an action to compel 
specific performance of a contract to 
convey their homestead, signed by the 
husband alone, without her knowledge 
or consent, that she did not sign the 
deed voluntarily and of her own free 
will, notwithstanding a statute pro- 
hibiting one spouse from testifying 
to communications with the other. 
pee ae v. Finch, 188 P. 235, 106 Kan. 


47. Fowler v. Fowler, 11 N.Y.S. 
419, 58 Hun 601, 19 N.Y.Civ.Proc. 282. 


fa] Thus plaintiff in a divorce suit 
could testify that defendant made a 
statement to her, in the form of a 
confession, that he had had improper 
relations with a woman in his office, 
and that he afterward admitted that 
the confession was false, and made in 
the hope of inducing a similar confes- 
sion from her in return. Fowler y. 
Fowler, 11 N.Y.S. 419, 58 Hun 601, 19 
N.Y.Civ.Proc. 282. 


48. Giddings v. Iowa Sav. Bank, 74 
N.W. 21, 104 Iowa 676; Ramsey v. 


band having repeated to the wife what had been said 
to him by other persons.*® The rule does not exclude 
testimony of a wife as to her husband having been 
intoxicated in her presence,*® her husband’s condition 
or conduct when under the influence of liquor,®® her 
husband’s mental condition at a certain time,°? or 


Partridge, P21 P. 343, 86 Kan. 398; 
State Bank v. Hutchinson, 61 P. 443, 
62 Kan. 9. 


[a] Thus where defendant de- 
manded of a husband a mortgage on 
his homestead, which was in his 
wife’s name, claiming that he was a 
defaulter, and threatening criminal 
prosecution unless he gave the mort- 
gage, evidence of the conversation be- 
tween husband and wife, when he told 
her of such interview, was admissi- 
ble, in an action by them for posses- 
sion of the mortgage on the ground of 
duress. Giddings v. Iowa Sav. Bank, 
74 N.W. 21, 104 Iowa 676. 


49. Stanley v. Stanley, 13 N.E. 261, 
112 Ind. 143. 


50. Flaming vy. Gemein, 134 N.W. 
969, 168 Mich. 541, 39 L.R.A.N.S. 315; 
In re Van Alstine’s Estate, 72 P. 942, 
26 Utah 193. 


51. Ala.—Melvin v. Murphy, 63 So. 
546, 184 Ala. 188. 


Cal.—People vy. Loper, 112 P. 720, 
159 Cal. 6, Ann.Cas.1912B 1193. 


Iowa.—In re Fleming, 195 N.W. 
242, 196 Iowa 639. 


Mich.—In re Doty’s Estate, 180 N. 
W. 608, 212 Mich. 346. . 


N.H.—Piper v. Boston, ete., R. Co., 
72 A. 1024, 75 N.H. 228. 


Wis.—Casson v. Schoenfeld, 166 N. 
W. 23, 166 Wis. 401, L.R.A.1918C 162. 


fa] Mllustrations.—(1) Under a 
statute, providing that neither hus- 
band nor wife is a competent witness 
for or against the other in a criminal 
action to which one or both are par- 
ties, except with the consent of both, 
which is to be construed as containing 
substantially the same provisions as 
another statute rendering the wife in- 
competent to testify to communica- 
tions between herself and her hus- 
band, accused's former wife, who had 
lived with him a year after their mar- 
riage and had known him a year be- 
fore the marriage, could testify in a 
homicide case as to his sanity, basing 
her testimony on her knowledge of 
him while she cohabited with and 
knew him, the mental condition not 
being a matter subject to communica- 
tion. People v. Loper, 112 P. 720, 159 
Cal. 6, Ann.Cas.1912B 1193. (2) Ina 
proceeding to have a husband declar- 
ed insane, the wife’s testimony as to 
her observations of the husband and 
his health, not relating to communi- 
cations of a confidential nature, or 
communications made by the husband 
to the wife when no one was present, 
is admissible, notwithstanding stat- 
utes making a wife’s testimony 
against her husband incompetent, and 
making testimony of husband or wife 
as to communicatioms between them 
incompetent. In re Fleming, 195 N.W. 
242,196 Iowa 639. (3) The wife of one 
who gives a deposition is competent 
to testify as to his mental condition 
at the time of giving the deposition. 
Piper vy. Boston & M. R. R., 72 A. 1034 
75 N.H. 228. ; 
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his physical condition after receiving an injury and 
as to his statements when alone with her as to his 
sufferings,°2 or the delivery of a deed to her by her 
husband;°* and she may also testify that she saw 
her husband exhibit no indications of insanity,°* that 
a certain note was not mentioned at a certain inter- 
view between herself and her husband,®° that a cer- 
tain instrument or item was in her husband’s hand- 
writing,®*® as to what her husband said as to giving 
her certain property,®” as to her taking out and pay- 
ing for an insurance policy on his life,®® as to the 
receipt of stolen articles from him,°® or as to her 
A husband may tes- 
tify as to letters purporting to be written to him by 
his wife being in his wife’s handwriting. 


As to particular matters excluded. The rule ex- 
cludes testimony by a wife of threats of her husband, 
made to her alone, that he would kill a third per- 


relations with a third person.°° 


» 


{o] Opinion.—In a will contest, 
#@he widow could not express an opin- 
ion as to the mental competency of 
deceased if she could not do so with- 
out testifying to things forbidden by 
a statute providing that a wife can- 
not testify to conversations and ac- 
tions, knowledge of which came to her 
because of the marital relation. In 
re Doty’s Estate, 180 N.W. 608, 212 
Mich. 346. 


fc] In Dlinois the widow of a tes- 
tator is not a competent witness, in 
a will contest, to testify as to the 
mental condition of the _ testator, 
where her testimony concerns conver- 
sations, facts and circumstances oc- 
curring during the marital relation, 
the knowledge of which she obtained 
only by means of such _ relation. 
Monaghan v. Green, 106 N.E. 792, 265 
Ill. 233; Donnan vy. Donnan, 99 N.E. 
931, 256 Ill. 244. 


ae Stack v. Portsmouth, 52 N.H. 
[a] In an action on an accident 


policy (1) for a husband’s death, the 
widow may testify as to her hus- 
band’s suffering after he reached home 
subsequent to the injury, and con- 
cerning his physical condition at that 
time. Fidelity & Casualty Co. of New 
York v. Cooper, 126 S.W. 111, 137 Ky. 
544. (2) In a wife’s action on an ac- 
cident policy insuring her husband’s 
life, she may testify as to her hus- 
band’s appearance and condition after 
the accident; such facts not coming 
to her knowledge by reason of the 
marital relation. A‘ttna Life Ins. Co. 
v. Bethel, 131 S.W. 5238, 140 Ky. 609. 


[b] In action for negligent death 
of a wife, the husband is competent to 
testify as to her condition when he 
saw her at the hospital after the ac- 
cident and subsequently thereto. 
Chesapeake & O. Ry. Co. v. Banks’ 
Adm’r, 137 S.W. 1066, 144 Ky. 137 [aff 
Sige 278, 232 U.S. 146, 58 L.Ed. 


53. Poulson v. Stanley, 55 P. 605, 
122 Cal. 655, 68 Am.S.R. 73. ° 
[a] “Communication,” within the 


meaning of the statute as to privi- 
leged communications between hus- 
band and wife, does not include the 
delivery of a deed. Poulson v. Stan- 
nee oe PB, 605, 122 Cal 655, 168; “Am. 
HEV tio’ 


54. U. S. v. Guiteau, 12 D.C. 498, 
47 Am.R. 247. But see Brewer v. Fer- 
guson, 11 Humphr. (Tenn.) 565 (hold- 
ing that on an issue as to the sanity 
of a testator his widow is not a com- 
petent witness to prove his alleged 
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her.°* So also, 


insanity by testimony as to his con- 
duct and conversation during the ex- 
istence of the marriage relation, al- 
though she has no interest in the 
question at issue, as such conduct and 
conversation were of the nature of 
confidential communications during 
the marital relation). 


55. Spaulding v. Albin, 21 A. 530, 
63 Vt. 148. 


56. Nelson v. Nelson, 30 S.W.(2d) 
893, 235 Ky. 189; Worland v. McGill, 
160 N.B. 478, 26 Ohio App. 442. 


57. Butler v. Farmers’ Nat. Bank 
ot ei enabuns, 155 N.W. 999, 173 Iowa 
659. 


[a] Thus, in an action by a wife 
against a bank to recover a deposit 
made by her, but credited to her hus- 
band, which she claimed belonged to 
her, being the proceeds of the sale of 
hogs given her by her husband, the 
wife’s testimony that the husband 
told her that she might have the hogs, 
sell them, and keep the money was 
admissible, despite the statute relat- 
ing to communications between hus- 
band and wife. Butler v. Farmers’ 
Nat. Bank of Hamburg,.155 N.W. 999, 
173; Iowa 659. 


58. Bradley v. Bradley’s Adm’r, 
198 S.W. 905, 178 Ky. 239. 


59. State v. Dixson, 260 P. 188, 80 
Mont. 181. % 


60. Merritt v. Cravens, 181 S.W. 
OTOP WSS Kye 1 bb) Tu. RA. 1917 BY 935s 


[a] Thus, notwithstanding a stat- 
ute forbidding husband and wife to 
testify as to any communication be- 
tween them during marriage, in a hus- 
band’s suit for alienation of his di- 
vorced wife, the wife was a compe- 
tent witness to testify as to her rela- 
tions with defendant. Merritt v. 
Cravens, 181 S.W. 970, 168 Ky. 155, L. 
R.A.1917F 935. 


61. Holtz v. Dick, 42) Ohio St., 238, 
51 Am.R. 791. 


62. Carter v. State, (Miss.) 145 So. 
739; Gant v. State, 116 S.W. 801, 55 
Tex.Cr. 284; Davis v. State, 77 S.W. 


451, 45 Tex.Cr. 292. 


Poceat against wife 


_ 63. Vernon v. Iowa State Travel- 
ing Men’s Ass’n, 138 N.W. 696, 158 
Iowa 597. 


64. U.S.—In re Jefferson, 96 F. 826. 


Cal.-Emmons v. Barton, 42 P. 303, 
109 Cal. 662. 


Iil—Thomas v. Chapin, 113 N.E. 82, 


see infra § 
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son,°? or of statements by the husband to her, before 
and after taking out insurance, as to the state of his 
health,®* or testimony of a husband’s or wife’s com- 
munications respecting his or her property or in- 
come,** unless such statements were made merely 
for the purpose of regulating or directing the mode 
of life and expenditure.®® 
conversation between husband and wife not attended 
by abuse or threats accompanies and explains the 
act of the wife in leaving her husband does not take 
it out of the operation of the rule as to privileged 
communieations.® ® 


[§ 513] (2) Abusive Language, Accusations, or 
Under the privileged communication rule 
it has been held that neither spouse may testify, 
without the other’s consent, as to the use of epithets 
and abusive language by the other spouse to him or 


The mere fact that a 


the rule excludes testimony by a 


274 Ill. 95. 


Ky.—Jagoe v. Jagoe, 288 S.W. 185, 
194 Ky. 101. 


Mo.—McPheeters v. McPheeters, 
227 S.W. 872, 207 Mo.App. 634. 


[a] TZllustrations.—(1) On a hear- 
ing for the allowance of support and 
suit money pending determination of 
a suit for separate maintenance, it is 
error to permit the wife to testify to 
declarations by her husband to her:as 
to the amount of his income when no 
third person was present, since such 
communications are confidential. Mc- 
Pheeters v. McPheeters, 227 S.W. 872, 
207 Mo.App. 634. (2) In a suit where 
a title was disputed, testimony of the 
widow of deceased grantor of defend- 
ants that he had stated to her that 
plaintiff had an interest in the land 
and he could not convey such interest, 
was improper. Thomas v. Chapin, 113 
N.E. 82, 274 Ill. 95. 


[b] Purpose of conveyance.—Dec- 
larations of the husband to the wife 
at the time of a conveyance to her of 
certain property, as to his purpose in 
making it, are privileged. Emmons v. 
Barton, 42 P. 303, 109 Cal. 662. 


[ec] In Texas conversations be- 
tween husband and wife concerning 
her property rights and the admission 
of the husband of his wrongful trans- 
fer of her separate personalty are not 


privileged communications. First 
Bank of Springtown y. Hill, (Civ. 
App:)) Lot "Sow. 652: 

65. Commonwealth v, Berardino, 


96 Pa.Super. 288. 


[a] In maintenance proceedings, 
the husband’s statements respecting 
property, income, and expenditure 
should be admitted on the ground of 
necessity unless positively forbidden 
by statute. Commonwealth y. Berar- 
dino, 96 Pa.Super. 288. 


66. Fuller v. Fuller, 58 N.E. 588, 
177 Mass. 184, 83 Am.S.R. 273. 


67. Whitehead v. Kirk, 61 So. 737, 
62 So. 432, 104 Miss. 776, 51 L.R.A.N.S. 
187, Ann.Cas.1916A 1051; Yeager v. 
Yeager, (Mo.App.).185 S.W.. 743; 
Gruner v. Gruner, 165 S.W. 865, 183 
Mo.App. 157 [overr Meyer v. Meyer, 
138 S.W. 70, 158 Mo.App. 299]; King 
v. King, 42 Mo.App. 454. 


[a] In New York (1) however, it 
has been held that profane or abusive 
language by the husband to his wife 
is not a confidential communication. 
Stillman v. Stillman, 187 N.Y.S. 383, 
115 Mise. 106. (2) In an action for 
alienation of a wife’s affections, that 
the wife was competent to testify as 


386 [70 C.J.] 


wife of her husband having accused her of infidel- 
ity’ and want of affection,®® or of having 
a vencreal disease,‘® or of wishing her dead;** 
by a husband of his wife accusing him of a particu- 


lar crime.*? 


Threats by the husband of bodily injury to the wife 
are inadmissible as being confidential communica- 
tions,*? unless they are made in the presence of a 


third person,** or unless they are 
acts constituting an assault.7® 


[§ 514] (3) Personal Injury, Violence, or Ill- 
The rule as to privileged communica- 


Treatment. 
tions does not preclude evidence by 


to plaintiff’s abusive language, un- 
founded charges of adultery, and un- 
reasonable reprimand. Millspaugh v. 
Potter, 71 N.Y.S. 134, 62 App.Div. 524. 


68. Sutcliffe v. Iowa State Travel- 
ing Men’s <Assoc., 93 N.W. 90, 119 
Iowa 220, 97 Am.S.R. 298; Whitehead 
v. Kirk, 61 So. 737, 62 So. 432, 104 
Miss. 776, 51 L.R.A.N.S. 187, Ann.Cas. 
1916A 1051; Gisel v. Gisel, (Mo.App.) 
219 S.W. 664. See Thayer v. Thayer, 
154 N.W. 32, 188 Mich. 261 (holding 
that, in a will contest, where it was 
contended the testator made his will 
under an insane delusion that his wife 
was unfaithful, the wife may testify 
seat her husband had never accused 

er). 


69. Sutcliffe v. Iowa State Travel- 
ing Men's Assoc., 93 N.W. 90, 119 Iowa 
220, 97 Am.S.R. 298; Lanham v. Lan- 
ham, 145. S.W. 336, 105 Tex. 91 [an- 
swers to certified questions conform- 
ee to 146 S.W. 635, 62 Tex.Civ.App. 
431]. 


[a] Letters written by the hus- 
band in his lifetime to his wife com- 
plaining of her lack of sincere af- 
fection for him, and of her conduct 
to his mother, are confidential com- 
munications, and inadmissible in aid 
of her contest of her husband’s will. 
Lanham vy. Lanham, 145 S.W. 336, 105 
Tex. 91 [answers to certified ques- 
tion conformed to 146 S.W. 635, 62 
Tex.Civ.App. 431]. 


70. Willey v. Howell, 182 S.W. 619, 
168 Ky. 466. 


71. Sherry v. Moore, ass N.E. 906, 
265 Mass. 189. 


72. Villafranco v. 
SON geod bex.Cr, 195: 


[a] Thus, in a prosecution for 
rape, defendant was improperly re- 
quired to testify that his wife accused 
him of the crime, such evidence being 
as to a matter between defendant and 
his wife, which he could not be re- 
quired to testify to. Villafranco v. 
State, 206 S.W. 357, 84 Tex.Cr. 195. 


73. O’Neil v. O’Neil, (Mo.App.) 264 
S.W. 61;- Yeager v. Yeager, (Mo.App.) 
5 S.W. 748. 


74, O’Neil v. O’Neil, (Mo.App.) 264 
S.W. 61. 


Communications in presence or 
hearing of third person generally see 
infra § 525. 


State, 206 S.W. 


75. O’Neil v. O’Neil, (Mo.App.) 264 
S.W. 61. 
[a] “This is for the reason that 


it becomes merged in the assault, 
which then constitutes the offense, 
the threat being received as the res 
geste of the assault. But the bare 
threat to kill, without showing acts or 
a lethal weapon by which the threat 
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a personal injury or violence inflicted upon him or 
her by the other,’® or as to ill-treatment to which he 
or she was subjected by the other spouse.** 
cordingly, the wife may testify as to her contracting 


Ac- 


a venereal disease from her husband.** 


accompanied by 


rule, where one 


one spouse as to | facts learned in 


may presently be carried into effect, 
so as to constitute an assault, is with- 
in the rule” of privileged communica- 
tion. O’Neil v. O’Neil, (Mo.App.) 264 
S.W. 61, 65. 


76. Ark.—Inman y. State, 47 S.W. 
558, 65 Ark. 508. 

Ind.—Beyerline v. State, 45 N.E. 
V2, L427) Into: 

Mo.—Revercomb> v. Revercomb, 
(App.) 222 S.W. 899. _ 
gor Moseley” v. Bakin, 49 S.C.L. 

Utah.—In re Ford’s Hstate, 261 P. 


15, 28, 70 Utah 456 [quot Cyc]. 


77. Yowell v. Vaughn, 85 Mo.App. 
206; Stillman v. Stillman, 187 N.Y.S. 
383, 115 Mise. 106; In re Ford’s Es- 
tate, 261 P.15, 28, 70 Utah 456) [quot 
Cyel 


{a] Thus, in an action for divorce, 
the rule protecting confidential com- 
munications is not violated by admit- 
ting testimony of plaintiff’s wife con- 
cerning defendant’s enforcement of in- 
ordinate sexual desires, assuming 
that such testimony necessarily in- 
volved a conversation between the 
parties. Reynolds v. Reynolds, 249 S. 
W. 407, 297 Mo. 447. 


78. Polson v. State, 35 N.E. 907, 
137 Ind. 519; King v. Sassaman, (Tex. 
Civ.App.) 64 S.W. 937. 


79. U.S.—Lloyd v. Royal Union 
Mut. Life Ins. Co., 245 F. 162 [rev on 
ro grounds 254 P4077, 165) Cae A, 
627 


Cal.—Tobias v. Adams, 258 P. 588, 
201 Cal. 689; Savings Union Bank & 
Ae een v. Crowley, 169 P. 67, 176 

al. Oo. 


Colo.—Hutchinson v. Hutchinson, 
26 P. 814, 16 Colo. 349 (delivery of 


deed). 
Conn.—Spitz’s Appeal, ae A. 776; 56 
Conn. 184, 7 Am.S.R. 303 


D.C.—Shea v. McMahon, 16 App.D.C. 
65; Smith v. Cook, 10 App.D.C. 487. 


Ind.—Bietman v. Hopkins, 9 N.E. 
720, 109 Ind. 177; Sedgwick v. Tucker, 
90 Ind. 271; Gifford v. Gifford, 107 N. 
BE. 308, 58 Ind.App. 665. 


Iowa.—Sexton v. Sexton, 105 N.W. 
814, 129 Iowa 487, 2°L.R.A.N.S. 708; 
Giddings v. Iowa Sav. Bank, 74 N.W. 
21, 104 Iowa 676; Hanks v. Van Gard- 
er, 18 N.W. 103, 59 Iowa 179. 


Mich.—Ward v. Oliver, 88 N.W. 631, 
129 Mich. 300; Hagerman v. Wigent, 
65 N.W. 756, 108 Mich. 192. 


Mo.—Darrier v. Darrier, 58 Mo. 22 


N.J.—Wood v. Chetwood, 27 NJ. 
Hq. 311. 


[§ 515] (4) Business 
munications or transactions between husband and 
wife with respect to purely business matters are usu- 
ally held not privileged.*® 
are some decisions to the contrary,®° as a general 


Communications. Com- 


So also, although there 


spouse has acted as agent for the 


other, there is no privilege as to communications 
respecting the subject matter of the agency,*? or 


the course of the Rene as such 


N.Y.—Parkhurst v ~ Beraely 18 N.E. 
123, 110 N.Y. 386, 6 Am.S.R. 384; 
Simmons Vv. Henry, “43 Hun 640, 12 
N.Y.Civ.Proc. 204; Schaffner v. Reuter, 
37 Barb. 44; Grossman vy. Lindemann, 
123 N.Y.S. 108, 67 Misc. 437. 


haters! v. Lytle, 58 Pa. 386. 


t.—In re Buckman’s Will, 24 A. 
262, 64 Vt. 318, 33 Am.S.R. 930 ‘ 


Wash.—Sackman y. Thomas, 64 P. 
819, 24 Wash. 660. 


[a] Thus (1) where, in an action 
on a note against plaintiff’s wife and 
another, defendants pleaded a gift of 
the interest, communications by plain- 
tiff to his wife, sufficient to establish 
an executed gift of the interest, are 
material, and are admissible, as ‘they 
are business communications, and not 
confidential, or induced by the marital 
relation. Grossman v. Lindemann, 123 
N.Y.S. 108, 67 Misc. 437. (2) “A wife, 
in an action between her and her hus- 
band’s executor is competent to tes- 
tify to the husband’s de@larations con- 
cerning the delivery of notes and cer- 
tificates of stock pledged for their 
payment. Savings Union Bank & 
Trust Co; v. Crowley, 169—P: 67, ki 
Cal. 543. 


[b] Wife may testify as to ordi- 
nary conversations with her husband 
relating to matters of business, which 
there is no reason to suppose he would 
have been unwilling to hold in the 
presence of any person. Parkhurst v. 
Berdell, 18 N.E. 123, 110 N.Y. 386. 


80. Kelley v. Andrews, 71 N.W. 
261, °102¢-Tewal “119% ~Marshall?=v. 
Marshall; 80 P. 629, 71 Kan. 313. 


[a] Fact that husband was agent 
for his wife with respect to the trans- 
actions sought to be inquired about 
does not make him competent to tes- 
tify against her as to his relation to 
her as agent, in view of the statute 
that neither spouse can be examined 
as to any communication between 
them. Kelley v. Andrews, 71 N.W. 
251, 102 Iowa 119. 


81. U.S.—Stickney v. Stickney, 9 
S.Ct. 677, 131 U.S! 227, 33 L.manise 


oR Rane Oe ee v. Frank, 86 Ind. 


Mass.—Nichols v. Rosenfeld, 63 N. 
HE. 1068, 181 Mass. 525. Contra Com. 
v. Hayes, 14 N.E. 151, 145 Mass. 289. 


Mo.—Ingerham vy. Weatherman, 79 
Mo.App. 480. 


Va.—Lurty’s Curator v. Lurty, 59 
S.E. 405, 107 Va. 466. 


Wis.—Crook v. Henry, 25 Wis. 569. 
aes Clements v. Marston, 52 N.H. 


~ 
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communications are not necessarily private;** and 
this rule has been held to apply although the agency 
is made to appear by the testimony of the spouse who 
acted as agent.§* 


[§ 516] (5) Affection or the Reverse. The rule 
of privilege does not exelude testimony by one spouse 
as.to declarations or acts of the other showing af- 
fection,’®> or the loss or absence thereof.** Thus, 
in an action by the husband for alienating the wife’s 
affections, private communications by the wife to 
the husband may be testified to by him to show the 
state of affection of the wife to the husband;%* but 
should not include statements by the wife of what 
defendant said or did.*8 So also, testimony of a hus- 
band that he and his wife lived in harmony and were 
happy and affectionate toward each other is not tes- 
timony as to a confidential communiecation.®® 
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_ other of infidelity®® or incest,®+ or of homicide,®? un- 


less such admissions or confessions were made in the 
presence of a third person.** 


Where husband and wife have joined in the com- 
mission of a crime, the voluntary confession of one 
spouse is not privileged but is admissible against the 
other.°* 


[§ 518] (7) Dying Declarations.®> The privileg- 
ed communication rule does not preclude one spouse 
from testifying as to dying declarations of the oth- 
er.98 ‘ 


[§ 519] (8) Res Gestez.°” .A remark or exclama- 
tion of a spouse which is so connected with an alleged 
criminal act for which the spouse is on trial as to 
constitute a part of the res geste is not privileged ;°* 
and the same rule applies as to an act on which the 


[§ 517] (6) Admissions or 


83. Nichols v. Rosenfeld, 63 N.E. 


1063, 181 Mass. 525. 
84. Ingerham y. Weatherman, 79 
Mo.App. 480. 


85. Sexton v. Sexton, 105 N.W. 
314, 129 Iowa 487, 2 L.R.A.N.S. 708; 
Leucht v. Leucht, 112 S.W. 845, 129 


Ky. 700; Larsen v. Larsen, 213 N.W. 
971, 115 Neb. 601; Murray v. Murray, 
240 Py 303, 30 N.M. 557. 

[a] Reason for rule.—‘‘Affection 


between husband and wife is the rule, 
and, aS we have seen, the Jaw pre- 
Ssumes it. Indeed, it is published to 
the world with the fact of marriage. 
Accordingly in no sense can it be a 
matter of marital confidence.” Sexton 
v. Sexton, 105 N.W, 314, 129 Iowa 487, 
496, 2 L.R.A.N.S. 708. 


{[b] Letters (1) written to a wife 
by her husband, showing deep affec- 
tion, are admissible to rebut a claim 
of his parents, sued by her for alien- 
ating his affections, that no affections 
existed between them, such communi- 
cations not violating the rule as to 


privileged communications. Murray 
v. Murray, 240 P. 303, 30 N.M. 557. 


(2) Written communications general- 
ly see infra §§ 521-524. 


86. Ind.—Kreager v. Kreager, 135 
N.E. 660, 192 Ind. 242. 


Iowa.—Sexton v. Sexton, 105 N.W. 
129 Iowa. 487, 497, 2 L.R.A.N.S. 
708. 


Ky.—Leucht v. Leucht, 112 S.W. 
845, 129 Ky. 700. But see Allcock v. 
Allcock,. 192 S.W. 858, 174. Ky.. 665 
(holding that, under Code Civ. Proce. § 
606 subs 1, excluding communications 
between husband and wife during 
marriage, the wife’s offered testi- 
mony, in an action against her hus- 
band’s mother for alienation of the 
husband’s affections, as to certain acts 
of the husband and statements made 
to her by him tending to show that 
before seeing his mother the husband 
was kind and affectionate, and after 
seeing her was indifferent, was inad- 
missible). 


Mo.—MecGinnis v. McGlothlan, 
S.W. 405, 192 Mo.App. 141. 


Tex.—Brown v. State, 224 S.W. 1105, 
88 Tex.Cr. 55. 


87. McGinnis v. McGlothlan, 180 S. 
W. 405, 192 Mo.App. 141. 


180 


88. McGinnis Vv. McGlothlan, 
supra. 
89. Payne v. Adams, 9 Pa.Dist.& 


, 


% 


* Confessions. 
privileged communication rule excludes testimony 
as to admissions or confessions by one spouse to the 


The 


Co. 397. 


fa] Not communication. — ‘The 
happy condition or state of the mar- 
ried life of the couple over a consid- 
erable time . . is not a com- 
munication within the meaning of 
that term as used in this connection.” 


Payne v. Adams, 9 Pa.Dist.&Co. 397, 
398. 
90. Fla.— Henderson v. Chaires, 6 


So. 164, 25 Fla. 26. 


Ind.—Kreager v. Kreager, 135 N.E. 
660, 192 Ind. 242. 


Iewa.—Zingg v. Mitterer, 204 N.W. 
247, 200 Iowa 403. 


Mass.—Sanborn v. Gale, 38 N.E. 710, 
162 Mass. 412, 26 L.R.A. 864. 


Miss.—Whitehead v. Kirk, 61 So. 
73% 62 So. 482, 104 Miss!776, 51 TR: 
A.N.S. 187, Ann,Cas.1916A 1051. 


N.Y.—Yax v. Yax, 213 N.Y/S. 4, 125 
Misc. 851 [aff 215 N.Y.S. 941, 217 App. 
Div. 714]. 


Okl.—Kell v. State, 
836. 


Or.—Pugsley v. Smyth, 194 P. 686, 
98 Or. 448. 


Pa.—Seitz v. Seitz, 
Pa. 71. 


fa] Thus, in a homicide prosecu- 
tion, defendant’s wife is incompetent 
to testify to a statement to her hus- 
band before the homicide concerning 
illicit relations with deceased. 
v. State, (Okl.Cr.) 6 P.(2d) 836. 


[b] Boastful and defiant declara- 
tiov, by a husband to his wife of his 
misconduct, and of his intention to 
openly persist in his course, accom- 
panied by insolent and brutal taunts 
is not a confidential communication. 
Seitz v. Seitz, 32 A..578, 170 Pa..71. 


91. State v. Brittain, 23 S.E. 433, 
117 N.C. 783. 


92. Pace v. State, 135 S.W. 
Tex.Cr. 436. 


[a] Confession of homicide is ab- 
sOlutely pYivilered and cannot be 
used, even though the confessor be 
dead. Pace vy. State, 1385 S.W. 3879, 
61 Tex.Cr. 436. 


* 93. Liles v. State, 30 Ala, 24, 68 
Am.D. 108; Ford v. State, 53 S.E. 335, 
124 Ga. 798; Gannon v. People, 21 N.E. 
525, 127/111. 507, 11:\Am.S.R. 147; Zingg 
v. Mitterer, 204 N.W. 247, 200 Iowa 
403; State v. Miller, 13 S.W. 832, 1051, 
100 Mo. 606. 


(Cr.) 6 P.(2a) 


32 A. 578, 170 


379, 61 


question of res geste arises in a civil sui 


Co-conspirators. 
conspirators, or when evidence justifies such a con- 


Kell 


it.®® 


When husband and wife are ¢o- 


Communications in presence or 
hearing of third person generally see 
infra § 525. 


94. State v. 
Wash. 144. 


95. Admissibility of dying declara- 
tion of spouse in prosecution for 
Seas generally see Homicide § 
519, 


96. McDonnell v. Swift & Co., 259 
PB. 695, 124 Kan. 32753) (Brent. vaiCom, 
86 S.W. 527, 120 Ky. 298, 117 Am.S.R. 
590; Arnett v. Com., 71 ‘S.W. 635, 114 
Ky. 593, 24 Ky.L. 1440; Hilbert v. 
Com; (51. SeW SLT. oe Ky. LL. 537; State 
Va atyean, 30” li. Atin. nt Ose eee amma 
Antipolo, 37 Philippine 726. 


97. Evidence as to res geste gen- 
erally see Evidence §§ 535-559. 


98. State v. Middleham, 17 N.W. 
446, 62 Iowa-150; Davis v. State, 257 
S.W. 1099, 96 Tex.Cr. 367; Robbins v. 

tate, 66 S.W.4.528, 5 LomCry eon: 
Cole v. State, 88 S.W. 341, 48 Tex.Cr. 
439; Cook v. State, 3 S.W. 749, 22 Tex. 
App. 4511. 


[a] Tllustrations.—(1) On the 
trial of a husband for murder, the 
wife is competent to testify that de- 
fendant, immediately after firing the 
shot which killed decedent, exclaimed 
in the presence of witness and her 
mother, “I told you I would do it.” 
Cole v. State, 88 S.W. 341, 48 Tex.Cr. 
439. (2) Bvidence that, immediate- 
ly after the shooting, defendant’s wife 
exclaimed, “You told me you were 
going to kill him, and now you killed 
him,” is not inadmissible under the 
rule excluding confidential communi- 
cations between husband and wife, as 
it is not the testimony of the wife 
but her declaration. Gilmore yv. State, 
241 S.W. 492, 91 Tex.Cr. 31. 


[b] Exclamations of wife tupon 
killing of her son by her husband are 
not privileged communications. State 
a ee an tet 17 N.W. 446; 62 Iowa 


99. Greenlee v. Kansas City Cas- 
ee Co., 182 S.W. 138, 192 Mo.App. 
oO 


[a] Thus, in an action on an acci- 
dent insurance policy, a statement by 
insured to his wife as to the cause of 
his fall, made immediately thereafter, 
is not a confidential communication 
but is admissible as a part of the res 
geste. Greenlee v. Kansas City Cas- 
cpl Co., 182 S.W. 138, 192 Mo.App. 


Mann, 81 P. 561, 39 
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clusion, a declaration of the husband or wife at the 
time of the act in question is not privileged.* 


[§ 520] e. Mode or Form of Communication?—(1) 
In General. The term “communication,” within the 
meaning of the privileged communication rule, as to 
husband and wife? should be given a liberal con- 
struction* and is not confined to mere audible com- 
munications or conversations between the spouses,® 
but embraces all facts which have come to his or her 
knowledge or under his or her observation in conse- 
quence or by reason of the confidence of the marital 
relation,* and which but for the confidence growing 
out of it would not have been known.’ It includes 
knowledge communicated by an act, which would not 
have been done by one spouse in the presence of, or 
within the sight of, the other, but for the confidence 
between them by reason of the marital relation,’ or 
information acquired by one spouse from the other 
through such relation,® such as to acts of one spouse 
in connection with a conversation between them.+? 
Conversely, the rule does not include knowledge or in- 
formation not obtained by virtue of the marriage re- 
lation,'! and it has been held that testimony of such 


fact is competent as being testimony of a fact and. 


1. Goforth v. State, 273 S.W. 845, 


100 Tex.Cr. 442; Thompson v. State, }is not 
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gratification were of daily occurrence 
incompetent as a privileged | ed. 


[§§ 519-521 


not of a communication.1? 


Silence. It has also been held that the silence of 
one spouse on a certain subject is within the reason 
and spirit of the rule which guards confidences be- 
tween husband and wife.** 


Negative testimony. Negative testimony by one 
spouse that his spouse had not told him a certain 
matter is not incompetent as a privileged communica- 
tion.14 


Physician and wife. Privileged communication 
between husband and wife does not embrace repre- 
sentations made by a physician to his wife in a pro- 
fessional capacity,1® such representations being com- 
munications between physician and patient, notwith- 
standing the marital relation of the parties. 1g 


[§ 521] (2) Written Communications—(a) In 
General. Although there is some authority to the 
contrary,'? as-a general rule, the rule making privi- 
leged private or confidential communications be- 
tween husband and wifet® includes written or printed 
forms of communication,!® and, accordingly, a pri- 
vate or confidential letter sent from one spouse to 
the other is a privileged communication ;?° and this 


privileged communication was elicit- 


LS SeWVeLLO2 ety Mex. Crim 217: 


2. “Communication” generally see 
L2SC. Jp 212k 


3. See supra § 508. 


4 Allcock v. Allcock, 192 S.W. 853, 
174 Ky. 665. 


Statutory construction generally 
see supra § 508 


5. Smith v. State, 152 N.E. 803, 
198 Ind. 156; Allcock v. Allcock, 192 
S.W. 853, 174 Ky. 665; Willey v. 
Howell, 182 S.W. 619, 168 Ky. 466; 
Leucht v. Leucht, 112 S.W. 845, 129 
Ky. 700, 130 Am.S.R. 486; Common- 
wealth v. Sapp, 14 S.W. 834, 90 Ky. 
580, 12 Ky.L. 484, 29 Am.S.R. 405. 
And see cases infra note 6. 


6. Allcock v. Allcock, 192 S.W. 853, 
174 Ky. 665; Wall’s Ex’r v. Dimmet, 
117 S.W. 299, 1382 Ky. 747; Leucht v. 
Leucht, 112 S.W. 845, 129 Ky. 700, 130 
Am.S:R., 486; Com. v. Sapp, 14 S.w. 
834, 90 Ky. 580, 12 Ky.L. 484, 29 Am. 
S.R. 405; Elswick v. Com., 13 Bush 
(Ky.) 155; In re Ford’s Estate, 261 
romans CO. Utah 4 56a lquot=Cyeilt 
And see cases supra § 512 note 34. 
But see In re Van Alstine, 72 P. 942, 
26 Utah 193 (only confidential com- 
munications, and not facts from ob- 
servation). 


7. Allcock v. Allcock, 192 S.W. 853, 
174 Ky. 665; Willey v. Howell, 182 S. 
W. 619, 168 Ky. 466; Leucht v. Leucht, 
112 S.W. 845, 129 Ky. 700, 130 Am.S.R. 
486; Commonwealth v. Sapp, 14 S.W. 
834, 90 Ky. 580, 12 Ky.L. 484, 29 Am. 
S.R. 405. 


8. Smith v. State, 152 N.E. 803, 198 
Ind. 156. And see cases supra note 6. 


9. Wall’s Ex’r v. Dimmet, 117 S.W. 
299, 182 Ky. 747. 


10. Holman y. Bachus, 73 Mo. 49; 
Maget v. Maget, 85 Mo.App. 6; Hern- 
don v. Triple Alliance, 45 Mo.App. 426; 


es v. McWilliams, 21 Mo.App. 
298. 
[a] Testimony of wife that her 


husband by mental duress made daily 
demands for sexual relations with her 
and that his expectations of sexual 


communication, as there was nothing 
in the way of conversation. Reynolds 
v. Reynolds, 249 S.W. 407, 297 Mo. 
447, 


11. See supra § 511. 


12. Loomis v. Metropolitan St. Ry. 
Co., 175 S.W. 143, 188 Mo.App. 203; 
Erickson vy. Ladies of the Maccabees 
of the World, 126 N.W. 259, 25 S.D. 
1838. 

[a]. Thus objection to a question 
of a husband whether his wife had 
had a miscarriage, on the ground that 
one spouse cannot be examined as toa 
communication by the other, was 
properly overruled, as the question 
called fora fact, not a communication. 
Erickson v. Ladies of the Maccabees 
oe the World, 126 N.W. 259, 25 S.D. 
183. 


[b] Statement of fact.—Where a 
husband was killed while he and his 
wife were in the act of taking a street 
car, in an action for damages by the 
widow testimony by her as to where 
they were going is a statement of fact 
and not a conversation or communica- 
tion received from the husband. 
Loomis v. Metropolitan St. Ry. Co., 
175 S.W. 143, 188 Mo.App. 203. 


13. Goodrum v. State, 60 Ga. 509; 
In re Ford’s Hstate, 261 P. 15, 28, 70 
Utah 456 [quot Cyc]. : 


[a] Thus, in a prosecution for as- 
sault and battery, a woman having 
testified that the accused put his arm 
around her neck against her will, her 
husband was incompetent to testify 
that she delayed to complain to him. 
Goodrum v. State, 60 Ga. 509. 


14. Spicer _v. State, 28 S.W.(2a) 
820) ab Rex Ore wid. 


[a] Thus, where on cross-exam- 
ination of defendant, in a prosecution 
for homicide, the prosecution asked 
him whether his wife ever told him 
that she shot deceased, to which de- 
fendant answered “No,” objection to 
the question on the ground that it 
ealled for a privileged communication 
between husband and wife was over- 
ruled on the ground that as the wit- 
ness answered in the negative no 


Spicer v. State, 28 S.W.(2d) 810, 
115 Tex.Cr. 110. : 


15. Sheldon vy. Sheldon, 131 N.Y.S. 
291, 146 App.Div. 430. 


16. Sheldon v. Sheldon, supra. 
generally infra §§ 588-613. 


17. See infra this note. 


[a] In Massachusetts, on a trial 
for polygamy, letters from defendant 
to the second wife are competent evi- 
dence against defendant, since it is 
only private conversations between 
husband and wife, and not written 
communications, which are excluded 
by2Lub. St2epl69 <$ ulSesubdl iki 7Com: 
v. Caponi, 30 N.E. 82, 155 Mass. 534. 


18. See supra § 508. 


19. State v. St. John, 68 S.W. 374, 
94 Mo.App. 229. 


[a] Statement on back of photo. 
graph.—A confidential communication 
in the form of a statement on the back 
of a photograph sent by a husband 
to his wife is privileged. State v. St. 
John, 68 S.W. 374, 94 Mo.App. 229. 


20. U.S.—Bowman v. Patrick, 32 
F. 368. 


Ark.—Ward v. State, 66 S.W. 926, 
70 Ark. 204. 


Colo.—Dalton v. People, 189 P. 37, 
68 Colo. 44. 


Fla.—Mercer v. State, 24 So. 154, 40 
Fla. 216, 74 Am.S.R. 135. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488; McCord 
v. McCord, 78 S.E. 883, 140 Ga. 170. 


Ill.— Fox v. Fuchs, 241 Ill.App. 242. 


Iowa.—Vacuum Oil Co. v. Carstens, 
231 N.W. 380, 211 Iowa 1129. 


Ky.—Scott v. Com., 23 S.W. 219, 94 
ae 511, 15 Ky.L. 251, 42 Am.S.R. 


Mich.—-People v. Bowen, 1380 N.W. 
706, 165 Mich. 231. 


Mo.—Knapp v. Knapp, 183 S.W. 576; 
State v. Ulrich, 19 S.W. 656, 110 Mo, 


See 


350; Mahner v. Linck, 70 Mo.App. 
he Brown v. Brown, 538 Mo.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 521] 


rulé applies even though the spouse who wrote the 
letter admits doing so and identifies it,*+ or the letter 
was delivered through a third person, who was not 
intended to read it,?? and even though the letter was 
written after the commencement of the suit and 
copies thereof were made by the writer and shown to 
a third person.2® Neither the writer of such letter? 
nor the spouse who received it*® can be required or 
permitted to produce it in evidence, or to testify with 
respect to the letter or its contents ;*° and one spouse 
has been held incompetent even to identify a letter 


from the other.?7 


Rule not applicable. 


N.Y.—Stillman v. Stillman, 187 N.Y. 
883, 115 Misc. 106. 


N.C.—McCoy v. Justice, 155 S.E. 452, 
199 N.C. 602. 


Or.—Ex parte Bryant, 210 P. 454, 
106 Or. 359. 


Tenn.—McCormick v. State, 186 S. 
W. 95, 185 Tenn. 218, L.R.A.1916F 
382. 


Tex.—Lanham v. Lanham, 145 S.W. 
336, 105 Tex. 91 [answers to certified 
questions conformed to 146 S.W. 635, 
62 Tex.Civ.App. 431]; Darnaby v. 
State, 1 S.W.(2d) 615, 108 Tex.Cr. 408; 
Johnson vy. State, 255 S.W. 416, 95 Tex. 
Cr. 483; Gross v. State, 135 S.W. 373, 
61) WLex. Crit 176). 33 SL. RLAIN.S. < 477; 
Gant v. State, 116 S.W. 801, 55 Tex.Cr. 
284. 


Ss. 


W.Va.—Payne v. Payne, 125 S.E. 
818, 97 W.Va. 627. 
Wis.—Lanctot vy. State, 73 N.W. 


575, 98 Wis. 136, 67 Am.S.R. 800. 


[a] “The general and well-settled 
rule is that letters from one spouse 
to another are privileged, and fall 
within the privilege for confidential 
communications which obtains be- 
tween husband and wife.’ McCor- 
mick v. State, 186 S.W. 95, 99, 135 
Tenn. 218, L.R.A.1916E 382. 


[b] Reason for rule.—‘“‘We see no 
reason why a communication which 
a husband or wife cannot testify to 
should not apply as forcibly to a let- 
ter as to a conversation. There can 
be no reason for distinguishing be- 
tween what is spoken by the tongue 
and written by the hand. Hither is a 
communication, as that term is under- 
stood in the law on this subject, and 
the law should prevent the uncovering 
of either. Husband and wife should 
be as free to write to each other as 
they are to talk together. No motive 
of policy can apply to the one mode of 
communication that is not equally ap- 
plicable to the other.” Brown $v. 
Brown, 53 Mo.App. 453, 458. 


[ec] Letter found with will._—A 
husband’s letter to his wife, found 
with his will after his death and re- 
lating to personal, family, and con- 
fidential matters, is inadmissible as a 
privileged communication. New York 
Life Ins. Co. v. Ross, 30 F.(2d) 80 
[cert den 49 S.Ct. 348, 279 U.S. 852, 
73 L.Ed. 995]. 


{d] In prosecution for bigamy (1) 
letters between husband and wife can- 
not be introduced in evidence over the 
objection of the other party. Apkins 
v. Commonwealth, 147 S.W. 376, 148 
Ky. 662; Adams v. State, 252 S.W. 537, 
94 Tex.Cr. 542; Walker v. State, 141 
S.W. 2438, 64 Tex.Cr. 70. (2) Where, 
in such prosecution, letters purport- 
ing to have been written by accused 


jto his first wife were displayed at 


, 


. 


The privileged communica- 
tion rule, however, has been held not to apply, so as to 
preelude the admission of such a letter in evidence, 
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where the purpose for which it is sought to be ad- 
mitted is not to reveal things of a secret or confi- 
dential nature,?* or where the letter is purely a busi- 
ness one,2® or contains nothing of a confidential na- 
ture,?° or was written by the wife to her husband on 
the occasion of a separation,*! or contains another 
communication, directed to be delivered to a third 
person, and which repeats essentially the same facts 
as those written to the spouse.*? 
been held not to apply to a threatening letter from 
the husband to his wife while they are living apart, 


The rule has also 


in contemplation of a suit for divorce,?* or to a let- 


the trial to accused while on the wit- 
ness stand and to the jury, and where 
questions were asked accused con- 
cerning the contents, which insinuat- 
ed that such contents were adverse 
to accused’s defense, although the let- 
ters were not read by or to the jury, 
the rule against the admission in evi- 
dence of such letters was violated. 
Adams v. State, supra. 


fe] On a trial for perjury in mak- 
ing affidavit that defendant did not 
know and could not ascertain where 
his wife could be found, for the pur- 
pose of procuring publication of sum- 
mons in an action for divorce, it was 
error to allow the wife’s attorney in 
the divorce suit to produce letters 
written by the husband to the wife 
during marriage, although the con- 
tents were not shown, but only the 
address, date, etc., which tended to 
show that defendant did know where 
his wife was. Selden v. State, 42 N. 
W. 218, 74 Wis. 271, 17 Am.S.R. 144. 


21. Scott v. Com., 23 S.W. 219, 94 
Ky. 511, 15 Ky.L. 251, 42 Am.S.R. 371. 


22. Brown v. Brown, 53 Mo.App. 
453. 

[a] Delivery by daughter.—A let- 
ter from a wife to her husband sent 
to their daughter to be delivered to 
the husband will not be assumed to 
be intended for the daughter’s perusal, 
and so is incompetent. Brown v. 
Brown, 53 Mo.App. 453. 


23. Knapp v. Knapp, (Mo.) 183 S. 
W. 576. 


[a] Reason for rule.—‘‘To sanc- 
tion such a patent attempt to manu- 
facture evidence and evade the rule 
and statute protecting communica- 
tions between husband and wife is 
far beyond anything this court has 
done, so far, in applying that rule 
and statute.” Knapp v. Knapp, (Mo.) 


183 0S:W. 576;5578. 

24. Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. 

25. U.S.—Bowman v. Patrick, 32 
F. 368. 


Ga.—Lowry v. Lowry, 153 S.E. 11, 
170 Ga. 349, 70 A.L.R. 488. 


Mo.—Hall v. Hall, 77 Mo.App. 600. 


Pa.—Com. y. Fisher, 70 A. 865, 221 
Pa. 538. 


Tex.—Gant v. State, 116 S.W. 801, 
55 Tex.Cr. 284; Hearne v. State, 97 S. 
W. 1050, 50 Tex.Cr. 431. 


Va.—Lurty’s Curator v. Lurty, 
S.E. 405, 107 Va. 466. 


And see cases supra note 20. 


26. Colo.—Dalton v. People, 189 P. 
37, 68 Colo. 44. 


Ky.—Manhattan L. Ins. Co. v. 
eg S.W. 85, 112 Ky. 455, 23 Ky. 
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ter which was never received or seen by the spouse 
to whom addressed,** or to a complaint filed by one 
spouse against the other.%® 


Mich.—Derham y. Derham, 83 N. 


W. 1005, 125 Mich. 109. 


Mo.—State v. Bell, 111 S.W. 24, 212 
Mo. 211. 


Tex.—Adams v. State, 252 S.W. 537, 
94 Tex.Cr. 542. 


[a] Thus, in a prosecution for 
conspiracy with defendant’s wife and 
another woman to steal an automo- 
bile, the other woman’s husband with- 
out her consent cannot testify as to 
the contents of a letter written to him 
by her from the penitentiary, or to 
the correctness of a copy offered in 


evidence. Dalton vy. People, 189 P. 37, 
68 Colo. 44, 
27. Howard v. Com., 80 S.W. 211, 


118 Ky. 1, 25 Ky.L. 2213, 81 S.W. 704, 
26 Ky.L. 363 Laff 26 S.Ct. 189, 200 U.S. 
164, 50 L.Ed. 421]. 


28. Payne v. Payne, 125 S.BE. 818, 
97 W.Va. 627. But see supra text and 
note 26. 


29. Darrier y. Darrier, 58 Mo. 222. 


[a] In Texas letters written by 
the husband to his wife concerning 
the business carried on by them, and 
tending to show that it was unprofita- 
bie, are inadmissible in an action by 
his widow. Mitchell v. Mitchell, 15 
S.W. 705, 80 Tex. 101. 


Business communications as not 
privileged in general see supra § 515. 


30. Caldwell v. State, 41 So. 473, 
146 Ala. 141. 


31. Bohmert v. Bohmert, 150 N.E. 
511, 241 N.Y. 446. 


[a] Thus a wife’s letter written 
to her husband on the occasion of a 
former separation may be considered 
on the issue of prior abandonment, 
since it was not a confidential commu- 
nication induced by the marriage rela- 
tion but was a statement characteriz- 
ing an act. Bohmert v. Bohmert, 150 
N.E. 511, 241 N.Y. 446. 


Communications after separation as 
not privileged see supra § 510. 


82. Truelsch v. Northwestern Mut. 
Life Ins. Co., 202 N.W. 352, 186 Wis. 
239, 38 A.L.R. 914. 


33. McNamara vy. McNamara, 154 
N.W. 858, 99 Neb. 9, L.R.A.1916B 1272. 


34. Commonwealth v. Bishop, 131 
A. 657, 285 Pa. 49. 


[a] Thus, where defendant deliv- 
ered a letter to a third person, with 
the request that it be delivered to de- 
fendant’s wife, which was not done, it 
cannot be regarded as a confidential 
communication between husband and 
wife. Commonwealth v. Smith, 113 A. 
844, 270 Pa. 583. * 


35. Johns yv. Baender, 182 P. 55, 40 
Cal.App. 790. : 


[a] Thus, in a suit by a judgment 


s 
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Paper not seen before writer’s death. A paper or | 
memoranda written by a spouse to the other spouse 
and not seen or intended to be seen until after the 
writer’s death is not a “communication” and there- 
fore does not come within the rule as to privileged 
communications between husband and wite.*® 


[§ 522] (b) Letter in Hands of, or Seen by, Third 
There is authority to the effect that the 
privileged character of a confidential written com- 


Person. 


WITNESSES , 


munication between husband and wife attaches to it, 


ereditor to set aside a conveyance by 
a husband and wife as being fraudu- 
lent, a divorce complaint of the wife 
against the husband in which she 
claimed the property involved to be 
community property was not privileg- 
ed so as to exclude its admission in 
evidence. Johns v. Baender, 182 P. 
55, 40 Cal.App. 790. 


36. Mullin-Johnson Co. v. Penn 
Mut. Life Ins. Co., 2 F.Suppl. 203; 
Whitford v. North State Life Ins. Co., 
79 S.E. 501, 163 N.C. 223, Ann.Cas. 
1915B 270. 


[a] Illustrations.—(1) An alleged 
suicide note written by a husband to 
his wife and not received until after 
his death is not inadmissible as a 


privileged communication.  Mullin- 
Johnson Co. v. Penn Mut. Life Ins. 
Co. of Philadelphia, Pa. 2 F.Suppl. 


203. (2) Written directions by a hus- 
band just before his death to his wife, 
with reference to business matters, 
not intended to come into her hands 
until after his death, are admissible to 
prove suicide, and are not a confiden- 
tial communication, the word ‘com- 
municate’”’ meaning to convey, to make 
known, as to communicate informa- 
tion. Whitford v. North State Life 
TnSpy Cour 9) SH 5 01,) 163, NC. 223, 
Ann.Cas.1915B 270. 


37. Mercer v. State, 24 So. 154, 40 
Wien bt. cAINES bie LOS: asGOLG | Ve 
Cope ous. Weel, 40 4 oy. Dll 1b Ky, 
L.Rep. 251, 42 Am.S.R. 371; Gross v. 
State, 135 S.W. 373, 61 Tex.Cr. 176, 33 
L.R.A.N.S. 477. 


38. U.S.—Wirthlin v. Mutual Life 
Ins. Co., 56 F.(2d) 137, 86 A.L.R. 138. 


Cal.—People v. Mitchell, 215 P. 117, 
61 Cal.App. 569. 


D.C.—Dickerson y. U. S., 62 App.D. 
ee 65 F.(2d) 824 [cert den 54 S.Ct. 
89]. 


Mich.—O’Toole v. Ohio German 
Fire Ins. Co., 123 N.W. 795, 159 Mich. 
187, 24 L.R.A.N.S. 802. 


Vt.—State v. Mathers, 23 A. 590, 64 
Vt. 101, 338 Am.S.R. 921,15 L.R.A. 268. 


_And se¢'cases infra note 40. 


ja, Found letters.—Where letters 
written by the wife to her husband 
were found in a room occupied by him 
under circumstances indicating that 
they had dropped from_his clothing to 
the floor, and from the finder, who 
occupied no confidential.relation to 
either spouse, they came. indirectly 
into the possession of defendant in a 
suit by the wife, there being no col- 
lusion between the husband and the 
finder or the husband and defendant, 
the letters were admissible in evi- 
dence. O’Toole v. Ohio German Fire 
Ins. Co., 123 N.W. 795, 159 Mich. 187, 
24 L.R.A.N.S. 802. 


{b] Insured’s letter to his wife, 
which was part of the evidence at a 
coroner’s imquest, is admissible in his 
mother’s action on an accidental death 
policy. Wirthlin v. Mutual Life Ins. 


Co., 56 F.(2d) 137, 86 A.L.R. 138. 


39. Ark.—Hammons v. State, 84 S. 
W. 718, 73 Ark. 495, 68 L.R.A.. 234, 108 
Am:S, R.. 66,03, Ann. Cas, 91/2." 


Cal.—People v. Baender, 228 P. 536, 
68 Cal.App. 49; People v. Swaile, 107 
Pi 3412 CakApp £92! 


Conn.—State v. Hoyt, 47 Conn. 518, 
36 Am.R. 89. 


Kan.-—State v. Buffington, 
599527 Am-R: 193: 


Mich.—0O’Toole v. Ohio German Fire 
Ins Cou, 1237N.W. 2195) 259) Michy 287, 
24 L.R.A.N.S. 802. 


N.C.—State v. Wallace, \78.S.E. 1, 
162 N.C. 622, Ann.@4s,1915C 423. 


Okl.—Connella y. Territory, 
72,16 Ok). 365. 


20 Kan. 
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Or.—State v. Wilkins, 142 P. 589, 
V2iOrvrei17,, 80. 
Pa.—Com. v. Bishop, 131 “As 657, 


285 Pa. 49, 56 [quot Cyc]. 


Wash.—State v. Nelson, 81 P. 721, 
39 Wash. 221. 


“The authorities all agree that, if 
oral communications between hus- 
band and wife are overheard by third 
parties, they may be given in evi- 
dence from the mouth of the witness 
to whom they were thus imparted. 
It is not perceived that any difference 
in principle can exist because the com- 
munication is in writing and has 
fallen into the possession of strang- 
ers by whom it is disclosed.” State 
vy. Wilkins, supra. 


[a] “Phe reason of the rule is that 
it is necessary to preserve the trust 
that should ever exist between hus- 
band and wife, so that, if one spouse 
should make to the other a communi- 
cation, the confidence thus reposed 
would remain as inviolable as though 
‘in the deep bosom of the ocean 
buried,’ with the result that either 
may fearlessly make to the other a 
statement most vitally affecting the 
interests of the speaker or writer 
with the assurance of the law that 
the other will not be called upon to 
disclose the same. The essence of 
the rule seems to be the protection of 
the speaker or writer from the testi- 
mony of the other spouse. The shield 
is of no avail against such communi- 
cations when disclosed by strangers. 
If either of the marital parties would 
enjoy the privilege, that one must 
take care that the secret does not be- 
come public.” State v. Wilkins, 142 
ED OO Na Ome, (il) Ol. 


[b] etter intercepted and never 
delivered is admissible. Hammons v. 
State, 84 S.W. 718, 73 Ark. 495, 108 
an s.B 66, 68 L.R.A. 234, 3 Ann.Cas. 
912. 


40. Cal.—People v. Swaile, 107 P. 
134, 12 Cal.App. 192. 


D.C.—Dickerson v. U. S., 62 App.D. 
C. 191, 65 F.(2d) 824 [cert den 54 S. 
Cte 89]. 


ay we eo Se 
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wheresoever and in whosesoever hands it may be.°* 
But by the weight of authority such letter or com- 
munication, as a general rule, loses its privileged 
character on coming into the hands of a third per- 
son®’ and may be produced in evidence by the third 
person into whose possession it has come,®® such as by 
an officer of the state.*° 
to apply although such person obtained the letter 
through the ageney or connivance of the spouse to 
whom it was addressed,*! but as to this there is au- 


This rule has been held 


x 


Mich.—People v. Dunnigan, 128 N. 
aa 180, 163 Mich. 349, 31 L.R.A.N.S. 
940. 


Okl.—Cannella v. Territory, 86 P. 
72, 16 Okl. 365. . 

-Or.—State v. Wilkins; 142 P. 589, 
R2IOLC AS 


Wash.—State v. Rasmussen, 215 P. 
332, 125 Wash. 176. 


[a] Tllustrations.—(1) An unseal- 
ed and uninclosed letter written by 
accused to his wife containing a con- 
fession of the charge, delivered by 
him to an officer to be shown to the 
wife, and redelivered by her to the 
officer at his request, and who kept 
the same in his custody, is not objec- 
tionable as a privileged communica- 
tion between husband and wife where 
there is no examination of the wife 
as to a privileged communication. 
People v. Swaile, 107 P. 134, 12 Cal. 
App. 192. (2) A self-incriminating 
letter written by accused to his wife, 
but intercepted by the sheriff, is not 
privileged. People v. Dunnigan, 128 
N.W. 180,163 Mich. 349,31 L-R.A.N-S. 
940. (3) Where, in a felony prosecu- 
tion, during the examination of a wit- 
ness who was neither defendant nor 
his wife, there was produced a letter 
purporting to be written by defendant 
to his wife, which was offered in evi- 
dence by the state, the objection that 
reception of such letter constituted a 
violation of the statute diSqualifying 
a husband or wife from testifying 
against the other without his or her 
consent, was untenable, the letter 
having lost its character as a privi- 
leged communication when offered in 
evidence by the state. State v. Ras- 
mussen, 215 P. 332, 125 Wash. 176. 


41. Ark.—MeNeill v. State, 173 S. 
We S26) 1 Ar 58. 
Kan.—State v. Buffington, 20 Kan. 


599, 27: Am-R. 193. ; 
La.—State v. Morgan, 84 Se. 


589, 

147 La. 205 [cert den 40 S.Ct. 588, 
253 U.S. 498, 64 L.Ed. 1002]. , 
N.Y.—Peo. v. Hayes, 35 N.B. 951, 


140 N.Y. 484, 23 L.R.A. 830, 37 Am.S. 
R. 572. 


S.D.—State v. Sysinger, 125 N.W. 
879, 25 S.D. 110, Ann.Cas.1912B 997. 


fa] Tllustrations.—(1) Where let- 
ters written by accused, charged with 
bigamy, to his first wife, were volun- 
tarily delivered by her to a third per- 
son, who turned them over to the 
prosecution, the letters were com- 
petent against accused. McNeill v. 
State,.173 S.W. 826, 1200, 117 Ark. 8. 
(2) Where defendant’s letter to his 
wife had been voluntanily handed by 
the wife to the sheriff, who was a 
witness under examination, evidence 
concerning the letter, and the letter 
itself, were admissible and not privi- 
leged. State v. Morgan, 84 So. 589, 
147 La. 205 [cert den 40 S.Ct. 588, 253 
U.S. 498, 64 L.Ha. 1002]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 
\ 


\ 


§§ 522-523] 
thority to the contrary.4? Such letters, however, 
have been held not admissible where they have been 
obtained by the third person by force or some other 
sort of compulsion.*? 


Personal representative. Letters between husband 
and wife in the possession of the personal representa- 
tive of the spouse to whom they were written have 
been held privileged and not admissible against the 
other spouse,#* but it has been held that this protec- 
tion is not extended to letters found in the posses- 
sion of such representative after both spouses are 
dead.*® 


Letter seen by third person. On the same prin- 
ciple that a third person who has heard a conversa- 
tion between husband and wife may testify there- 
to,*® a third person who has seen a letter from one 
spouse to the other, without the connivance of the 
addressee, may testify as to such letter,*” and a 
third person to whom a letter is voluntarily expos- 
ed by the writer may testify as to its contents, al- 
though it is addressed to the spouse of the writer,4® 
but it has been held that. a third person who has sur- 
reptitiously read such a letter after it has been re- 
ceived by the addressee cannot testify as to its con- 
tents, as being a privileged communication.*® 


[§ 523] (c) Letter by or to Third Person.®° It 


48. 


WITNESSES 


De Leon v. Territory, 80 P. 348, 
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has been held error to admit in evidence a letter 
written by a third person to a wife and by her hand- 
ed or shown to her husband, who read it,°* or to per- 
mit the husband, without her permission, to testify 
as to the contents of such letter.°* But a letter ad- 
dressed to a wife, but received and read by her hus- 
band without her consent, is not privileged.°*? So, 
also, a letter written by one spouse to a third person 
and delivered to the other spouse to be mailed or de- 
livered to the addressee is not privileged,°* although 
such letter was written at the instance of the other 
spouse who knows the contents thereof,°> and this 
rule also applies to a copy of such letter;®® nor is 
such a letter privileged where it is shown by the 
writer to third persons.*7 One spouse may testify 
as to the contents of a letter, which he or she has 
read, written by the other spouse to a third per- 
son®® provided a proper foundation for such tes- 
timony has been laid by the introduction of other 
evidence.*® But it has been held that in an action 
for criminal conversation, a note addressed to de- 
fendant, written by plaintiff’s wife and seen and 
copied by him, but not sent to defendant or seen by 
him or any one else, is a confidential communication 
between husband and wife and not admissible evi- 
dence.®° A letter from a husband addressed to his 
wife and children jointly is not privileged ;°! nor is a 


husband or by his affidavit; the affi- 


42. U.S.—Bowman y. Patrick, 32 


F. 368. 


Ga.—Wilkerson vy. State, 17 S.E. 990, 
91 Ga. 729, 44 Am.S.R. 63. 


bre pea v. Linck, 70 Mo.App. 
386. 


N.C.--McCoy v. Justice, 
452, 199 N.C. 602. 


Pa.—Com. v. Bishop, 131 A. 657, 285 
Pa. 49, 56 [quot Cyc]. 


[a] Reason for rule.—‘We think 
the policy of the law will be best sub- 
served, by refusing to admit written 
communications of this character, 
whenever they have come to the pos- 
session of a third party by the agency 
of the husband or the wife, or where 
such third party has gained posses- 
sion of them by reason of his repre- 
sentative character, his agency or 
other fiduciary relation to the hus- 
band or wife.’ Mahner vy. Linck, 70 
Mo.App. 380, 388. 


43. McNeill v. State, 173 S.W. 826, 
1200, 117 Ark. 8. 


44. Bowman y. Patrick, 32 F. 368; 
McKie v. State, 140 S.E. 625, 165 Ga. 
210. 


45. Lloyd v. Pennie, 50 F. 4. 


46. Communications in presence 
or hearing of third person see infra § 
525. 

47. Harris v. State, 161 S.W. 125, 
Ws Ta Dex-Cre Liv: 


“Letters stand in the same cate- 
gory as third persons overhearing 
conversations between the husband 
and wife. The husband nor wife 
could not testify as to the conversa- 
tion, but the third person who heard 
would be permitted to do so. And so 
if she got possession of the letters 
without the knowledge, connivance, 
or acquiescence of either the husband 
or wife, and she knows the handwrit- 
ing and can so state, then she could 
so testify, but as to the contents of 
the letters she would not be permitted 
to testify, unless it was further shown 
that such letters had been lost or 
destroyed.” Harris v. State, supra. 

4 


155 S.E. 


4 


‘ 


9 Ariz. 161; €om. v. Bishop}, #31) -A. 


657, 285 Pa. 49, 56 [quot Cyc]. 


[a] Thus a letter written by de- 
fendant, while in jail, to his wife, un- 
der a rule, of which he had knowl- 
edge, that it would be opened and 
examined by the jailer, was not a 
privileged communication, and, al- 
though the wife would not be permit- 
ted to testify thereto, and could not 
be compelled to produce the letter, yet 
the sheriff, who read the letter might 
testify to its contents after the neces- 
sary foundation is laid. De Leon v. 
Territory, 80 P. 348, 9 Ariz. 161. 


49. Gross v. State, 135 S.W. 373, 
61 Teéx.Cri 176,33 L.RA.N-S. 477. But 
see State v. Wilkins, 142 P. 589, 72 
Or. 776 (holding a letter surreptitious- 
ly secured by a third person admissi- 
ble in evidence). 


50. Statements to third person 
generally see infra § 526. 


51. People v. Bowen, 130 N.W. 706, 
165 Mich. 231; Stillman v. Stillman, 
LS IN, VS, 380, Lilo, Mise. 1063 "Cole v. 
State, 88 S.W. 341, 48 Tex.Cr. 439. 


[a] Thus, on a trial for murder, it 
is not permissible to introduce the 
contents of a letter written by de- 
ceased to his daughter when she was 
living with her husband a year or 
more before the homicide, conveying 
expressions of good will and esteem 
on the part of deceased toward the 
son-in-law, the letter having been 
handed to defendant by his wife and 
read by him, as such letter was with- 
in the rule of a confidential communi- 
eation between husband and wife. 
ion" v. State, 88 S.W. 341, 48 Tex.Cr. 


[b] By affidavit.—In a husband’s 
suit for divorce on the ground of 
adultery, exhibits consisting of let- 
ters alleged to have been written by 
the corespondent to defendant wife, 
and received by her, and claimed to 
have been delivered subsequently to 
plaintiff husband, cannot be made 
competent in opposition to defendant 
wife’s motion for alimony and coun- 
sel fee by the testimony of plaintiff 


davit must be made by a person hav- 
ing personal knowledge of the facts 
and legally competent to testify un- 
der oath. Stillman v. Stillman, 187 
N.Y.S. 3838, 115 Misc. 106. 


52. People v. Bowen, 130 N.W. 706, 
165 Mich. 231. 


53. People v. Bowen, supra. 


54. Ward v. State, 66 S.W. 926, 70 
Ark. 204; Weston v. Weston, 83 N.Y. 
S. 528, 86 App.Div. 159. 


[a] Illustration.—Where a prison- 
er confined in jail handed to his wife, 
while visiting him, a communication 
to a third person, such communication 
was admissible in evidence to show 
the purpose for which it was written, 
although taken from the wife against 


her will. Ward v. State, 66 S.W. 926, 
70 Ark. 204. 
55. Weston v. Weston, 83 N.Y.S. 


528, 86 App.Div. 159. 
56. Weston vy. Weston, supra. 


57. Drew v. Drew, 144 N.H. 763, 
250 Mass. 41, 


58. In re Murray’s Bstate, 124 N. 
W. 198, 145 Iowa 368; Bock v. First 
Nat. Bank, 255 P. 68, 123 Kan. 304. 


[a] Thus, on an issue as to the 
residence of a decedent for the pur- 
pose of administration, in which it 
was material to show that he had 
formed an intention of removing his 
residence to the place where adminis- 
tration was granted, his former wife 
was not incompetent to testify as to 
the contents of the letters by dece- 
dent to his daughter relating to such 
intention which the wife had read, 
and which has subsequently been 
destroyed, where she was not a party 
to the proceedings, and not interested 
in the event, the daughter having 
identified the letters. In re Murray’s 
Estate, 124 N.W. 193, 145 Iowa 368. 


59. See Evidence § 1237. 


60. Smith v. Merrill, 44 N.W. 759, 
75 Wis. 461. 


61. State v. St. John, 68 S.W. 374, 
94 Mo.App. 229. 
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paper, in the wife’s handwriting, found among her 
deceased husband’s papers, addressed “To whom it 
may concern,’ and which speaks of her husband in 
the third person and explains the cause of their sep- 
A letter written by an attorney for a 
deserted wife to her husband, under authority of 
the wife to do what he thought right, is not a priv- 
ileged communication between husband and witfe.®3 


It has been held that en- 
tries made by a wife in a diary, kept by her, are in- 
admissible in a prosecution of the husband for homi- 
cide, not only because of their being hearsay®® but 
also because of their being inhibited by the statute as 
But, on the other 
hand, it has been held that a wife’s diary, kept from 


aration.®2 


[§ 524] (a) Diary.*4 


to privileged communications.®® 


62. Hoyt v. Davis, 21 Mo.App. 235. 


63. In re Sherin, 133 N.W. 701, 28 
S.D. 420, 40 L.R.A.N.S. 801 [mod 130 
NeW VOl,.2% SiD. 232, 40 TRACNES: 
801, Ann.Cas.19138D 446]. 


[a] Such letter is admissible 
against attorney in disbarment pro- 
ceedings for writing the letter with 
intent to extort property from the 
husband. In re Sherin, 133 N.W. 701, 
28 S.D. 420, 40 L.R.A.N.S. 801 [mod 
130 N.W. 761, 27 S.D. 232, 40 LeR.A. 
N.S. 801, Ann.Cas.1913D 446]. 


Privileged communications between 
attorney and client see infra §§ 532— 
5ST. ie 

64. Admissibility for 
memory see infra § 764. 

Diaries as evidence generally see 
Evidence § 1046. 


65. Bennett v. State, 194 S.W. 148, 
80 Tex.Cr. 652. And see generally 
Evidence § 168 text and note 81. 


refreshing 


66. Bennett v. State, 194 S.W. 148, 
80 Tex.Cr. 652. 

67. Ware v. State, 230 N.W. 80, 201 
Wis. 425. 


68. -Cocroft v. Cocroft, 124 S.E. 
346, 158 Ga. 714; Sessions v. Trevitt, 
39 Ohio St. 259; McCague v. Miller, 
386 Ohio St. 595; Sieving v. Seidel- 
meyer, 7 Ohio Dec. (Reprint) 609, 4 
Cine.L.Bul. 213; Dischner v. Disch- 
ner, 16 Ohio App. 86; Nash v. Fidel- 
ity-Phenix Fire Ins. Co., 146 S.E. 726, 
106 W.Va. 672, 63 A.L.R. 101; Fuller 
v. Fuller, 130 S.H. 270, 100 W.Va. 309. 
And see cases infra note 70. 


[a] Absence of knrowledge.—A 
wife cannot testify as to a communi- 
cation over the objection of her hus- 
band, who made it not knowing of the 
presence or hearing of a third person. 
Nash v. Fidelity-Phenix Fire Ins. Co., 
146 S.E. 726, 106 W.Va. 672, 63 A.L.R. 
101. 


69. Dick v. Hyer, 114, N.BH. 251, 94 
Ohio St. 351; Worland v. McGill, 160 
N.E. 478, 26 Ohio App. 442; Dischner 
v. Dischner, 16 Ohio App. 86. And see 
eases infra note 70. 


Gompetency in general see supra §$§ 
108-259. 


70. Ark.—Brown v. Brown, 203 S. 
W. 1009, 134 Ark. 380. 


Cal.—People v. Morhar, 248 P. 975, 
78 Cal.App. 380. 


Ga.—Cocroft v. Cocroft, 124 S.E. 
346, 158 Ga. 714; Williams v. State, 
97 S.H. 818, 139 Ga. 591; Sims v. State, 
136 S.K. 460, 36 Ga.App. 266. 


Ind.—Taylor v. Winslid, 129 N.E. 
259, 74 Ind.App. 511; Gifford v. Gif- 
ford, 107 N.E. 308, 58 Ind.App. 665. 
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munication.®? 


Iowa.—Rudd v. Dewey, 116 N.W. 
1062, 139 Iowa 528; Sexton v. Sexton, 
105 N.W. 314, 129 Iowa 487, 2 L.R.A. 
N.S. 708, 


Mass.—Lyon v. Prouty, 28 N.E. 908, 
154 Mass. 488; Fay v. Guynon, 131 
Mass. 31. 


Mich.—People v. Bowen, 130 N.W. 
706, 165 Mich. 231. 


Miss.—Carter .s State, 145 So. 739. 


Mo.—Long v. Martin, 54 S.W. 473, 
152 Mo. 668; Tucker v. Tucker, 31 S. 
W.(2d) 238, 224 Mo.App. 669; Reed v. 
Reed, 70 S.W. 505, 101 Mo.App. 176; 
Long vy. Martin, 71 Mo.App. 569. 


N.J.—State v. Landisi, 90 A. 1098, 
86 N.J.Law 230. 


N.Y.—People v. Lewis, 16 N.Y.S. 
881, 62 Hun 622, 9 N.Y.Cr. 340 [aff 32 
N.E. 1014, 136 N.Y. 633]. 


N.C.—State v. Freeman, 
450, 197 N.C: 376. 


Ohio.—McCague v. Miller, 36 Ohio 
St. 595; Worland v. McGill, 160 N.E. 
478, 26 Ohio App. 442; Dischner v. 
Dischner, 16 Ohio App. 86. 


Okl.—-Rowley v. Rowley, 290 P. 181, 
144 Okl. 157; Hildebrandt v. State, 
209 BP. 785, 22 Okl.Cr. 58; Steeley v. 
State Usiibansats by OkL Ors 2525 


Or.—Coles vy. Harsch, 276 P. 248, 
129 Or. 11; 


Tenn.—Allison v. Barrow, 3 Coldw. 
414, 91 Am.D. 291. 


Tex.—Wiggins v. Tiller, (Civ.App.) 
230 S.W. 253; First Bank of Spring- 
town v. Hill, (Civ.App.) 151 S.W. 652; 
Lawler v. State, 9 S.W.(2d) 259, 110 
Tex.Cr. 460; Edwards v. State, 288 S. 
W. 1071, 105 Tex.Cr. 458; Prater v. 
State, 284 S.W. 965, 104 Tex.Cr. 669; 
Goforth v. State, 273 S.W. 845, 100 
Tex.Cr. 442; Gilmore v. State, 241 S. 
Wit oe O1k Rex. Comal sy -Glassernsy, 

tate, 233 S.W. 969, 90 Tex.Cr. 116; 
Cowser v. State, 157 S.W. 758, 70 Tex. 
Cr. 265, Ann.Cas.1916B 598; Richards 
v. State, 116 S.W. 587, 55 Tex.Cr. 278; 
Gee v. State, 88 S.W. 341, 48 Tex.Cr. 
39. 


Va.—Byerly v. Byerly, 140 S.E. 121, 
149 Va. 53. 


W.Va.—Fuller v. Fuller, 130 S.E. 
270, 100 W.Va. 309, 8313 [quot Cyc]. 


[a] MTllustrations.—(1) Statements 
made to a wife by her husband in the 
presence and hearing of a daughier 
sixteen years of age were not privi- 
leged. Taylor v. Winsted, 129 N.B. 
259, 74 Ind.App. 511. (2) In a prose- 
cution of accused for assault to mur- 
der his sister-in-law in a difficulty 
between accused and his wife, follow- 
ing her refusal to return to him, if the 
wife was competent as a witness, 


148 S.E. 


[§§ 523-525 


her husband, is not inadmissible as a privileged com- 


[§ 525] f. Communications in Presence or Hear- 
ing of Third Person. 
band and wife in the known®® presence or hearing of 
a third person competent as a witness®® is not a priv- 
ileged communication,?® whether such communica- 
tion was overheard accidentally or by design;’* and 
this rule is particularly applicable where the con- 
versation is participated in by husband and wife and 
the third person.72. In such a case testimony may be 
given by either spouse as to the known presence, 
hearing, or knowledge of the third person’® and as 
to the communication itself,’ although the third 


A communication between hus- 


= 

what was said to her_at the beginning 
of the difficulty and by her to accus- 
ed was admissible against him as res 
geste and as unprivileged communi- 
cations when made in the presence of 
others. Davis v. State, 257 S.W. 1099, 
96 Tex.Cr 367. 


[b] Not “private..—A conversa- 
tion between husband and wife in a 
waiting room in a _ union station, 
which could be heard four or five feet 
from where they were standing and 
by people coming and going, was not 
a “private’’ conversation, within Gen. 
L. c 233 § 20, and was admissible. 
Linnell v. Linnell, 143 N.E. 813, 249 
Mass. 51. 


71. Hildebrandt v. 
W835, coc OKLCr ass 


72. State vi, Gray, 39° PB; 1050," 55 
Kan. 135; Cole v. State, 101 S.W. 218, 
51. Tex.C€r. 89. 


73. Linnell v. Linnell, 143 N.E. 813, 
249 Mass. 51; McCagué v. Miller, 36 
Ohio St. 595. 


[a] Thus, in an action by husband 
for divorce for cruelty, testimony of 
plaintiff that his daughter was in the 
next room, that the door was open, 
that the wife’s voice was extremely 
angry and excited, and that afterward 
the daughter came into the room 
where they were and was crying, 
warranted a finding that the daughter 
heard the conversation, which made it 
admissible. Linnell y. Linnell, 143 
N.E. 813, 249 Mass. 51. 


74. Ind.—Reynolds v. State, 46 N. 
E. 31, 147 Ind. 38. 


Mass.—Linnell y. Linnell, 143 N.E. 
813, 249 Mass. Bile 


Miss.—Whitehead v. Kirk, 61 So. 
737, 62 So. 432, 104 Miss. 776, 51 L.R.A. 
N.S. 187, Ann.Cas.1916A 1051. 


Mo.—Short v. Thomas, 163 
252, 178 Mo.App. 400. 


Ohio.—Dick v. Hyer, 114 N.E. 251, 
94 Ohio St. 351; Sessions v. Trevitt, 
39 Ohio St. 259; Locke v. State, 169 N. 
BE. 833, 33 Ohio App. 445; Worland v. 
McGill, 160 N.E. 478, 26 Ohio App. 442. 


Okl.—Rowley v. Rowley, 290 P. 181, 
144 Okl. 157. 


Vt.—In re Buckman’s Will, 24 <A. 
252, 64 Vt. 313, 33 Am.S.R. 980. 


Va.—Pilcher v. Pilcher, 84 S.E. 667, 
fii Va 850, L.R.A.1915D 902. 


W.Va.—Fuller v. Fuller, 130 S.E. 
270, 100 W.Va. 309, 313 [quot Cyc]. 


And see cases supra note 70. 


[a] Husband and wife may testify 
as to the contents of a written paper 
handed by one to the other and ex- 
amined and signed in the presence of 


State, 12098 P. 


SW. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“A as ee 


§§ 525-526] 


person has died.75 


dential.*§ 


Rule not applicable. 


each other during coverture, if in the 
known presence of a third person com- 
petent as a witness. Dick v. Hyer, 114 
N.E. 251, 94 Ohio St. 351. 


{b] Wife is competent to testify 
to: (1) Communications made by 
her husband in the presence of a 
mortgagee constituting duress to com- 
pel the wife to sign a mortgage on the 
homestead. Rowley v. Rowley, 290 P. 
TSij2 144cOk) 1575 (2). Husbands 
threats, in another’s presence, induc- 
ing execution of the mortgage. Row- 
ley v. Rowley, supra. (3) The con- 
duct and declarations of her husband 
in the presence of others, although 
she may not testify about similar 
conduct and declarations made to her 
alone. Whitehead y. Kirk, 61 So. 737, 
62 So. 432, 104 Miss. 776, 51 L.R.A.N. 
S. 187, Ann.Cas.1916A 1051. 


[c] In action on firm note, the 
widow of a deceased member of the 
firm, who was a comaker of the note, 
may testify to his statements and con- 
versations with reference to the mat- 
ter made in the presence of the payee 
and the plaintiff. Short v. Thomas, 
163 S.W. 252, 178 Mo.App. 400. 


[d] Im Rhode Island it has been 
held that the statutory provision that 
neither husband nor wife shall be per- 
mitted ‘to disclose any communica- 
tion made by him or her to the other 
during marriage,’ covers all com- 
munications between husband and 
wife, whether made in the presence of 
third parties or in private confidence. 
Campbell v. Chace, 12 R.I. 333,334 
(where the court said: “It cannot be 
supposed, for instance, that a com- 
munication between husband and wife 
in the presence of their children was 
not intended to be privileged. And 
there are many communications, high- 
ly delicate and confidential, which 
could be safely made in the presence 
of others, because they could be 
couched in language which would dis- 
close nothing to others, or because 
the others being utter strangers, their 
presence might be ignored’’). 


75. Sessions v. Trevitt, 39 Ohio St. 
259; Morgan v. Bartlette, 3 Ohio Cir. 
Ct. 431, 2 Ohio Cir.Dec. 244; Sieving 
v. Seidelmeyer, 7 Ohio Dec. (Reprint) 
609, 4 Cine.L. Bul. 213; Locke v. State, 
169 N.E. 833, 88 Ohio App. 445; Row- 
ne vy. Rowley, 290 P. 181, 144 Okl. 


76. U.S.—Wirthlin v. Mutual Life 
Ins. Co., 56 F.(2d) 137, 86 A.L.R. 138. 


Ark.—Hammons y. State, 84 S.W. 
718, 73 Ark. 495, 108 Am.S.R. 66, 68 L. 
R.A. 234, 3 Ann.Cas. 912. 


Cal.—People v. Morhar, 248 P. 975, 
78 Cal.App. 380. 


Ga.—Cocroft v. Cocroft, 124 S.E. 
346, 158 Ga. 714; Williams v. State, 77 
S.E. 818, 139 Ga. 591; Ray v. State, 
143 S.B. 603, 38 Ga.App. 202. 


Mass.—Martin v. Martin, 166 N.E. 
820, 267 Mass. 157; Com. v. Griffin, 
110 Mass. 181. 


, 


& 


¢ 


Testimony as to the communica- 
tion may also be given by the third person who was 
present and heard it,7° even though his presence was 
not known,*? and the conversation or communication 
between husband and wife was intended to be confi- 


The above rule, however, 
does not apply, and the communication is still priv- 
ileged, where the person in whose presence or hear- 
ing it is made is a young child,*® or is otherwise in- 
capable of comprehending what is being said,*° so as 
not to be competent as a witness.®? 
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Testimony at former trial. Statements made in 
giving testimony at a former trial have been held 
not within the rule that statements made in the pres- 
ence or hearing of others by a husband or wife as to 
conversations between them are admissible.** 


[§ 526] g. Communication to Third Person in 


Presence or Absence of Spouse. 
the privileged communication rule, as between hus- 
band and wife, does not extend to a communication 
or conversation between one spouse and a third per- 
son in the presence of the other spouse. 


As a general rule, 


83 Under a 


statute, however, inhibiting one spouse from testify- 


N.J.—State v. Landisi, 90 A. 1098, 
86 N.J.Law 230. 


N.C.—State v. Freeman, 
450, 197 N.C. 376. 


Okl.—Steeley v. State, 187 P. 821, 
Li OKLOr. 252. 


Tex.—Wieggins v. Tiller, (Civ.App.) 
230 S.W. 2538. 


W.Va.—Nash v.  Fidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
672, 60. ALR, LOlss Muller ve fuller, 
ety SEs 270, 100 W.Va. 309, 313 [quot 

yc]. 


[a] Notwithstanding statute sim- 
ply prohibiting husband and wife 
from testifying to private conversa- 
tions with each other, there is no rule 
of law that third persons, who hear 
a private conversation between hus- 
band and wife, shall be restrained 
from testifying to what it was. Com- 
monwealth v. Wakelin, 120 N.E. 209, 
230 Mass. 567. 


[b] In prosecution for liquor law 
violation the arresting officer-may tes- 
tify that at the time of the arrest, in 
his presence, accused’s wife told him 
she had often warned him against 
selling whisky, and that accused or- 
dered her to keep still (State v. Mc- 
Kinney, 95 S.E. 162, 175 N.C. 784), (2) 
or that she had tried to keep him up, 
and he had continued bootlegging 
(State v. Randall, 87 S.E. 227, 170 N.C. 
757, Ann.Cas.1918A 488). 


[ec] In prosecution for murder, 


testimony that when the witness was 
visiting defendant and his wife she 


148 S.E. 


heard the wife quarreling with de-, 


fendant, charge him with the crime, 
which he admitted, was admissible, 


the matter not being privileged. 
Hampton v. State, 183 S.W. 887, 78 
Tex.Cr..639. 


77. Nash v. Fidelity-Phenix Fire 
Ins. Co., 146 S.E. 726, 106 W.Va. 672, 
63 A.L.R. 101. 


78. Conn.—State v. Hoyt, 47 Conn. 
518, 36 Am.R. 89. 


Ga.—Knight v. State, 39 S.E. 928, 
114 Ga. 48, 88 Am.S.R. 7; Wilkerson 
vy. State, 17 S.E. 990, 91 Ga. 729, 44 
Am.S.R. 63. 


Kan.—Chatham State Bank vv. 
Hutchinson, 61 P. 443, 62 Kan. 9. 


Ky.—Com. v. Everson, 96 S.W. 460, 
123 Ky. 330, 29 Ky.L. 760, 124 Am.S. 
Re 365. 


Mass.—Com. v. Griffin, 110 Mass. 
: 


gh Mahner v. Linck, 70 Mo.App. 


N.Y.—People v. Hayes, 35 N.E. 951, 
Ae N.Y... 484, 37 Am.S'R. 572, 23 L.R.A. 


vVt.—State v. Center, 35 Vt. 378. 


W.Va.—Nash v._ Fidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
G26 3 CAG. Re Lote 


79. Hopkins v. Grimshaw, 17 S.Ct. 


401, 165 U.S. 342, 41 L.Hd. 739; Jacobs 
v. Hesler, 113 Mass. 157; Schierstein 
v. Schierstein, 68 Mo.App. 205; Fuller 
v. Fuller, 130 S.E. 270, 100 W.Va. 309, 
313 [quot Cyc]. 


[a] Age or intelligence of children 
not being shown, evidence regarding 
a conversation between husband and 
wife in the presence of children is 
properly excluded. Amer. Realty Co. 
v. Spack, 181 N.E. 753, 280 Mass. 96. 


[b] Determination of intelligence. 
—Determination of whether a child 
of a certain age was of sufficient in- 
telligence, at the time of a conversa- 
tion between husband and wife in its 
presence, to pay attention and under- 
stand what was being said is for the 
judge, when such conversation is of- 
fered in evidence. Freeman vy. Free- 
man, 130 N.E. 220, 238 Mass. 150; 
pen v. Prouty, 28 N.B. 908, 154 Mass. 


80. Schierstein v. Schierstein, 68 
Mo.App. 205; Fuller v. Fuller, 130 S.E. 
270, 100 W.Va. 309, 313 [quot Cyc]. 


81. See generally supra § 145 et 
seq. 
82. Kelley v. Andrews, 71 N.W. 


251, 102 Iowa 119. But see People v. 
Chadwick, 87 P. 389, 4 Cal.App. 63 
[den petition to remove cause 87 P.. 
384] (holding that testimony given by 
defendant’s wife on a prosecution of 
defendant for forgery, and not object- 
ed to by him, was admissible against 
him on the trial of a charge of per- 
jury committed by him in the forgery 
case, so far as it tended to show the 
materiality of his testimony given on 
the trial for forgery, and made the 
basis of the charge for perjury). 


83. Ind.—Floyd v. Miller, 61 Ind. 
224; Denbo v. Wright, 53 Ind. 226; 
Griffin v. Smith, 45 Ind. 366; Mercer v. 
Patterson, 41 Ind. 440. 


Iowa.—Stutzman v. People’s Trust 
& Savings Bank of Oskaloosa, 218 N. 
W. 39, 205 Iowa 379. ; 


Mea tata Meey v. McMillan, 18 Kan. 


Ky.—Willey v. Howell, 182 S.W. 
619, 168 Ky. 466; Hostetter v. Green, 
sof S.W. 919, 159 Ky. 611, L.R.A.1915C 


Me.—Burrill v. Giles, 109 A. 390, 
119 Me. 111. 


ae ee spit eunick v. Odeil, 29 Mich, 


Minn.—Thaden y. Bagan, 165 N.W. 
864, 139 Minn. 46. 


Mo.—Brown vy. Patterson, 124 S.W. 
1, 224 Mo. 639. 


Nev.—Kline v. Vansickle, 
585, 47 Nev. 139. 


N.H.—Clements y. Marston, 52 N. 
13 Cagiile 


N.Y.—People v. Garner, 72 N.Y.S. 
66, 64 App.Div. 410 [aff 62 N.E. 1099, 
LOI NEY SiS bal. 


217. P. 
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ing to conversations of the other spouse with third 
persons, one spouse is not a competent witness to a 
conversation, in his or her presence, between the oth- 


er spouse and a third person.** 


Absence of spouse. 


the other.*® 


present.®® 


Repetition of communication to third person. 
privileged character of confidential communications 


Statements or communica- 
tions by one spouse to a third person, not made in 
the presence of the other spouse, cannot be regarded 
as privileged communiecations,®®> even though ey 
are intended to be transmitted to the other spouse,*® 
as in the ease of a letter dictated to a third person 
by one spouse for transmission to the other spouse.*? 
So, also, the rule does not apply to testimony of third 
persons as to declarations made by one spouse against 
But it has been held that a third person 
-eannot testify as to what was stated to him by one 
of the spouses with regard to a transaction which oc- 
curred between the spouses when no one else was 


WITNESSES: 
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between spouses®® is not removed by the fact that 
the same or similar communications are made to third 
persons on other oceasions,*®! and, accordingly, where 


a wife has made a private confession to her husband, 


tion.?® 


the privilege with regard thereto is not lost because 
her husband forces her by threats to repeat the con- 
fession to a third person in his presence.®? 


[§ 527] h. Actions or Proceedings in Which Rule 
Applicable—(1) In General. 
under statutes declaratory thereof, the rule against 
either spouse disclosing privileged communications 
between husband and wife®? applies in all actions 
or proceedings even though neither spouse was a 
party to the action or proceeding®* or although they 
are joint parties and jointly interestéd in the ac- 
But under statutes which forbid one spouse 
to testify for or against the other spouse as to such 


At common law, and 


communications, the rule of exclusion applies only in 


The 


But see Barker v. McAuley, 4 Heisk. G ROSS 90 N.E. 667, 243 Til. 365. 


(Tenn.) 424 (holding that one spouse 
is not competent to prove what was 
said by another in conversation with 
the other spouse, or what was done by 
such other person in connection with 
such conversation, knowledge of 
which was obtained through the 
marital relation). 


[a] Tllustrations.—(1) In an ac- 
tion against plaintiff's father-in-law 
for alienation of his wife’s affections, 
plaintiff’s divorced wife is competent 
to testify as to conversations between 
plaintiff and a third person and be- 
tween defendant and such third per- 
son in plaintiff’s presence. Willey v. 
Howell, 182 S.W. 619, 168 Ky. 466. 
(2) Testimony of the divorced wife 
of plaintiff in an action against her 
parents for alienation of her affec- 
tions, that in her presence defendant 
told plaintiff that he might take his 
farm, rent free, and live there with 
his wife, but that plaintiff declined, 
left, and never returned, is compe- 
tent, not being a communication be- 
tween husband and wife growing out 
of the marriage relation. Hostetter 
MuGnreen;, 167,.S.W» 919; 159 Ky.i611, 
L.R.A;1915C 870. 


84. Ohio Oil Co. v. Industrial Com- 
mission, 127 N.E. 7438, 293 Ill. 461; 
Schultz v. Sohrt, 201 Ill.App. 74; Hol- 
man v. Bachus, 73 Mo. 49; Waddle v. 
McWilliams, 21 Mo.App. 298. 


[a] Under such statute: (1) A 
widow cannot, in an action between 
others, testify to a conversation be- 
tween her deceased husband and oth- 
ers. Mahlstedt v. Ideal Lighting Co., 
110 NE 795, 271) Di. 154, Ann.Cas. 
1917D 209 [aff 193 Tll.App. 91]. (2) 
A widow, proceeding for compensation 
for death of her husband under the 
Workmen’s Compensation Act, is not 
a competent witness to a conversation 
between her husband and his field 
boss, relied on as a notice of the acci- 
dent to the employer within thirty 
days. Ohio Oil Co. v. Industrial Com- 
mission, 127 N.H. 748, 293 Ill. 461. (3) 
A widow, on an issue of undue influ- 
ence in a will contest, is incompetent 
to testify with reference to the rela- 
tions between the testator and his 
son, by whom it was claimed the in- 
fluence was exerted, and their transac- 
tions with and conduct toward each 
other, nor was this disqualification 
removed by the fact that she was 
called by the adverse party to testify 
against her own interests. Abrahams 


A husband in a suit by his wife 
to set aside an agreement and lease 
made between her and the executors 
of her deceased father and his heirs, 
and to contest the will of her father 
and set aside deeds made by him, is 
not competent to testify to any con- 
versation between his wife and the 
executors, including statements made 
by the executors, or either of them, to 
the wife as well as statements made 
by her to them. Stephens v. Collison, 
99 N.E. 914, 256 Ill. 238. 


85. U.S.—Wolfle v. U. S., 64 F.(2d) 
566 [cert gr 54 S.Ct. 87]. 


Ind.—Gebhart v. Burkett, 57 Ind. 
378, 26 Am.R. 61 


Towa.—Leyner v. Leyner, 98 N.W. 
628, 123 Iowa 185. 
Ky.—Willey v. Howell, 182 S.W. 


619, 168 Ky. 466. 

Tenn.—Young v. Hurst, (Ch.A.) 48 
S.W. 355. 

Tex.—Williams v. State, 182 S.W. 
335, 78 Tex.Cr. 647. 
BS ea Nk es Vv. sex, 33, Can:8.C: 


[a] Ilustration.—Where defend- 
ant’s wife testified that she saw her 
husband buy peas identified as those 


stolen, permitting the sheriff to tes- 


tify that she told him all she knew 
about the peas was that her husband 
told her he had bought them was not 
error, aS permitting her to be con- 
tradicted by a confidential communi- 
cation made to her by her husband. 
Williams v. State, 182 S.W. 335, 78 
Mex Crivo4(e 


[b] Acts performed by the wife of 
accused under the direction of coun- 
sel sent to her by accused, is not a 
communication from husband to wife. 
Gosselin v. Rex, 33 Can.S.C. 255 


86. Wolfle v. U. S., 64 F.(2d) 566 
[cert gr 54 S:Ct. 87]. 


87. Wolfie v. U. S., supra; State y. 
Young, 117 A. 713, 97 N.J.Law 501. 


[a] Statement to husband’s steno- 
grapher is not a privileged communi- 
cation, notwithstanding it constitutes 
part of a letter dictated to his wife. 
Wolfle v. U. S., 64 F.(2d) 566 [cert 
er 54 S.Ct. 87]. 


88. State v. Bertoch, (lowa) 79 N. 
W. 878. But see Wilson v. State, 31 
S.W.(2d) 815, 116 Tex.Cr. 512 (testi- 


an action or proceeding wherein the spouse of the 
witness is a party to the action or proceeding,®® such 


mony as to declarations of wife held 
incompetent). 


s9. Brown v. 
Ua 


90. See supra § 508 et seq. 


91. Whitehead v. Kirk, 61 So. 737, 
62 So. 432, 104 Miss. 776, 51 L.R.A.N. 
S. 187, Ann.Cas.1916A 1051; Allen v. 
Allen, (Mo.App.) 60 S.W.(2d) 709; 
Revercomb vy. Revercomb, (Mo.App.) 
222 S.W. 899. 


92. State v. Brittain, 23 S.E. 433, 
LIN CMiSos 


93. See supra § 508. 


94. Hopkins v. Grimshaw, 17 S.Ct. 
401,.. 165.) U.Sn, 342, .41.- 1..Ed. .739; 
Gjesdahl v. Harmon, 221 N.W. 639, 
175 Minn. 414; Moore v. Wingate, 53 
Mo. 398; Kaspar v. Murray, 176 N.W. 
1021, 171 Wis. 295. See Ohio Oil Co. 
v. Industrial Commission, 127 N.E. 
748, 293 Ill. 461, 465 (recognizing the 
common-law rule). 


95. Marshall v. Marshall, 80 P. 629, 
{bil AECER ae estes 


96. Schreffler v. Chase, 92 N.E. 272, 
245 Ill: 395; 137,-Am.S.R. 330; Denis- 
ton v. Hoagland, 67 Ill. 265, 268; In re 
Sees s Hstate, 141 P. 251, 92 Kan. 


“The exclusion of husband or wife 
as a witness, can only be in a case 
where one or the other is a party, for, 
only under such circumstances could 


Wood, 121 Mass. 


they testify for or against each oth- 


er. The fact that the transaction or 
conversation occurred during mar- 
riage, does not alone constitute the 
prohibition. The wife must also be 
called as a witness for or against her 
husband.” Deniston v. Hoagland, 
supra. 


[a] Rule applied.—A mother was 
not rendered incompetent by such a 
statute from testifying, in an action 
by her son against the estate of his 
deceased father for services, that her 
husband in his lifetime had told her 
that the son’s services were worth 
thirty dollars per month, and that he 
would get it when he died, ete., since 
such evidence was not for or against 
the deceased husband, his interest 
having upon his decease passed to oth- 
ers. ‘In re Schaffner’s Estate, 141 P. 
251, 92 Kan. 570. 


[b] On bill for specific perform. 
ance of a contract for the sale of land 
by the heirs of the purchaser, his 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Sige ge i a a a 
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as in an action by one spouse against a third party 
to establish title to property in his own right,®* ex- 
cept in those actions or proceedings which are ex- 
pressly excepted, by statute, from the operation of 
the rule.°S In accordance with these rules testimony 
as to such privileged communications cannot be giv- 
as in an action by one spouse against a third party 
for alienation of the affections of the other spouse,°? 
unless such action is excepted, by statute, from the 
operation of the rule of exclusion,? 
risdictions such testimony has been held admissible 
in such an action even though there is no statutory 
It has been held that the 
privileged communication rule does not apply to tes- 
timony of the widow as to the declarations of dece- 


exception to that effect.? 


dent, in a probate contest.® 


[§ 528] (2) Civil Actions between Spouses. 
some jurisdictions, by virtue of an 


widow is a competent witness for the 
heirs as to such communications. 
Deniston vy. Hoagland, 67 Ill. 265. 


97. Robinson v. Chadwick, 22 Ohio 
Str 527. 


98. Hunt v. Eaton, 21 N.W. 429, 55 
Mich. 362. 


[a] Thus, under a statute except- 
ing cases where title to separate prop- 
erty is involved, and in which one 
spouse is a party, in an action by the 
wife’s assignee against her husband 
for the nonperformance of a contract 
between them with reference to her 
separate property, the wife may testi- 
fy as to communications made in the 
confidence of the marriage relation. 
Hunt vy. Eaton, 21 N.W. 429, 55 Mich. 
362. 


99. Ill—Scowden v. Topham, 214 
TlLApp. 394. / 


Kan.—Kirkpatrick v. Wickwire, 25 
P.(2d) 371, 138 Kan. 230. 


Ky.—Willey v. Howell, 182 S.W. 
619, 168 Ky. 466; Willey v. Howell, 
169 S.W. 519, 159 Ky. 805; Leucht v. 


Leucht, 112 S.W. 845, 129 Ky. 700. 


Mich.—Kiesgen v. Harness, 218 N. 
W. 667, 242 Mich. 422; Derham v. 
Derham, 83 N.W. 1005, 125 Mich. 109. 


Minn.—Gjesdahl v. Harmon, 221 N. 
W. 639, 175 Minn. 414. . 


Or.—Pugsley v. Smyth, 194 P. 686, 
98 Or. 448. 


Competency of spouse as witness in 
action for alienation of affections gen- 
erally see supra § 197. 


Declarations of spouse as evidence 
in such action generally see Husband 
and Wife §§ 1009, 1011. 


1. See infra this note. 


[a] In California, by Code Civ. 
Proc. § 1881, communications between 
husband and wife are excepted from 
the class of privileged communica- 
tions in an action by a husband or 
wife against another person for 
alienation of affections of the other 
spouse, or in an action for damages 
against another person for adultery 
committed by either the husband or 
Wire. Jameson ‘v. “Tully; 173 2.577, 
178 Cal. 380; Cripe v. Cripe, 148 P. 
520, 170 Cal. 91. 


2. McAllister v. McAllister, 209 P. 
788, 72 Colo. 28, 32; Williams vy. Wil- 
liams, 37 P. 614, 20 Colo. 51. 


{a] Reason for rule.—‘‘The pur- 
pose of the act is primarily'the pro- 
tection of the home. To permit the 
prohibition to work a gross injustice 
to an injured wife by allowing its aid 
to be invoked by an outsider who has 


t 


é 
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the spouses.* 


and in some ju- 
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statute, the rule excluding testimony of confidential 
communications between husband and wife is held 
not applicable in civil actions or proceedings between 
In other jurisdictions, however, no 
such exception is recognized, and privileged com- 
munications are not admissible in an action between 
the spouses,® such as in an action for divorce,® unless: 
there-is a statutory provision to the contrary." Un- 
der a statute excepting only trials for divorce, a hus- 
band is incompetent to testify as to such communica- 
tions in an action brought by him against the wife, 
after dissolution of the marriage, to recover for serv- 
ices rendered the latter during coverture.® 


[§ 529] (3) Criminal Proceedings.® > 
is a statutory provision otherwise,’° the rule of priv- 


Unless there 


ilege is not confined to civil actions but applies also 


In 


exception in the 


intermeddled in family affairs when 
the husband, as here, does not raise 
the question, would be to use the 
statute to defeat the very purpose of 
its enactment. Evidence of the com- 
munication in the instant case was es- 
sential to establish the cause of the 
breaking up of the home and the de- 
struction of conjugal affection for 
which plaintiff charged, and the evi- 
dence showed, defendant was re- 
sponsible. In such cases the statute 
has no application.” McAllister v. 
McAllister, supra. 


3. Murphy’s Ex’r v. Murphy, 65 S. 
W. 165, 23 Ky.L. 1460. 


Competency of husband or wife to 
testify in action by or against dece- 
dent’s estate generally see supra § 
825. 


4 Mueller v. Rebhan, 94 Ill. 142; 
Fox v. Fuchs, 241 Ill.App. 242; Hunt 
v. Eaton, 21 N.W. 429, 55 Mich. 362; 
ace parte Bryant, 210 P. 454, 106 Or. 
359. 


[a] In action not between them, a 
wife’s declarations cannot be proved 
by the husband. Joiner vy. Duncan, 
51 N.E. 328, 174 Ill. 252. 


[b] Habeas corpus by a husband 
for possession of a child against one 
appointed its guardian on death of 
the mother after her divorce, not be- 
ing a civil proceeding between the 
Spouses, communications from hus- 
band to wife during the marriage are 
not_within any exception to their 
privilege under L. § 733 subd 1. Ex 
parte Bryant, 210 P. 454, 106 Or. 359. 


5. French vy. French, 14 ‘Gray 
(Mass.) 186; Moore v. Moore, 51 Mo. 
118; Miller v. Miller, 14 Mo.App. 418; 
Id.,-13 Mo.App. 591; Vogel v. Vogel, 
13 Mo.App. 588; Dwyer v. Dwyer, 2 


Mo.App. 17. 
6. French v. Erench, 14° Gray 
(Mass.) 186; Rudd v. Rudd, (Mo. 


App.) 238 S.W. 537; Revercomb v. 
Revercomb, (Mo.App.) 222 S.W. 899; 
Wallace v. Wallace, (Mo.App.) 194 S. 
W. 523; Hall v. Hall, 77 Mo.App. 600; 
Schierstein v. Schierstein, 68 Mo.App. 
205; King v. King, 42 Mo.App. 454; 
Ayers v. Ayers, 28 Mo.App. 97. 


Evidence admissible in action for 
hy doaaee generally see Divorce §§ 323-— 

Competency of spouse as witness in 
action for divorce generally see supra 
§§ 184-187. 


7. Fasken v. Fasken, (Tex.Commn. 
App.) 260 S.W. 701 [answering certi- 
mee questions (Civ.App.) 260 S.W. 


[a] Thus, under Rev. St. (1911) 


in criminal proceedings,!1 except proceedings against 


art 46338, providing that in divorce 
proceedings “the husband and wife 
shall be competent witnesses for or 
against each other,” letters passing 
between plaintiff husband and defend- 
ant wife are admissible on the issue 
of defendant’s voluntary abandon- 
ment, as against the objection such 
letters were confidential communica- 
tions, since article 4633, except for 
a minor restraint upon granting a di- 
vorce when collusion exists, removes 
all previously existing restrictions 
differentiating litigation (article 
3689) between the husband and wife, 
as adversaries, and that’ between 
strangers. Fasken v. Fasken, (Tex. 
Commn.App.) 260 S.W. 701 [answer- 
ing certified questions (Civ.App.) 260 
S.W. 698]. é 


[b] In Rhode Island, under Gen. lL. 
(1896) c 244 § 87, there is an excep- 
tion as to proceedings for divorce. 
Robinson v. Robinson, 46 A. 455, 22 
R.I. 121, 84 Am.S.R. 832. But see 
Briggs v. Briggs, 26 A. 198 (under 
former statute). 


8. Robinson v. Robinson, 46 
455, 22 R.I. 121, 84 Am.S.R. 832. 


9. Evidence admissible in criminal 
proceedings generally see Criminal 
Law §§ 1034-1112. 


10. See infra this note. 


[a] In Kansas, under Cr. Code § 
2156 (Gen. St. [1909] § 6791), provid- 
ing that no person shall be rendered 
incompetent to testify by reason of 
being the husband or wife of accused, 
it is not error to permit defendant’s 
wife to testify to a conversation with 
him in a prosecution against him for 


rape. State v. Marsee, 144 P. 833, 93 
Kan. 600. 
11. Cal—People v. Warner, 49 P. 


841, 117 Cal. 687; People v. Mullings, 
23 P. 229, 83 Cal. 138, 17 Am.S.R. 223. 


Ind.—Beyerline v. State, 45 N.E. 


772, 147 Ind. 125. 


Ky.—Taylor v. Commonwealth, 42 
S.W.(2d) 689, 240 Ky. 450; McLain v. 
preety 188 S.W. 377, 171 Ky. 


Mich.—People v. Salisbury, 188 N. 
W. 340, 218 Mich. 529; People v. Bow- 
en, 130 N.W. 706, 165 Mich. 231, 


Ohio.—Locke v. State, 169 N.E. 833, 
33 Ohio App. 445. 


Okl.—Tingley v. State, 184 P, 
16 Okl.Cr, 639: pm) 


Tex.-—Lovett v. State, 223 SW. 210, 
87 Tex.Cr, 548; Norwood v. State, 192 
S.W. 248, 80 Tex.Cr. 552; Miller v. 
State, 144°S.W. 239, 65 Tex.Cr. 302; 
Williams v. State, 51 S.W. 224, 40 Tex. 
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one spouse for a crime against the other,'? although 
it has been held that such testimony is not admissi- 
ble even in such a case, where the statute has made 


no such exception.!* 


[$ 530] i. Rule in Case of Fraud.1* 
_band is made the confidant and mouthpiece of the 
fraud of others, and in furtherance of that fraud pre- 
vails upon his wife to sign a note and encumber her 
property, a court of equity, in the absence of other 
evidence, in order to unearth the fraud and expose 
it in all its details; will permit both husband and 
wife to testify to the conversations had between them 
A communication 
by a husband to his wife of the existence of a right 
of third persons of which he is attempting to de- 
fraud them by a conveyance to her cannot, it has 
been held, be regarded as privileged;+® but it has 
also been held that, in an action to set aside a deed 


with regard to the transaction.'® 


Cr.-565. 


[a] Tlustrations.—(1) A wife can- 
not testify as to confidential commu- 
nications by her husband, in a prose- 
cution of one who shot him, and de- 
fended on the ground of self-defense 
arising from a quarrel over the hus- 
band’s interference in accused’s mari- 
tal affairs. McLain v. Commonwealth, 
USSU SRWeue di) tad, Key. (873. (C2) 1t is 
error to compel a wife, accused with 
her husband of a homicide, but tried 
separately, to testify that her hus- 
band told her before the killing that 
he was going to get a pistol. Williams 
Vv. State, 51 S.W: 224, 40 Tex.Cr. 565. 
(3) In a prosecution for homicide, de- 
fendant having killed deceased after 
his daughter informed him that de- 
ceased had outraged her, it was error 
for the state to show on cross-examin- 
ation that defendant’s wife was con- 
tinually nagging at him, and that she 
upbraided him for his real or sup- 
posed intimacy with other women. 
Lovett v. State, 223 S.W. 210, 87 Tex. 
Cr. 548. (4) Defendant in a prose- 
eution for killing his wife’s paramour 
is incompetent as a witness to dis- 
close communications made by his 
wife to him. Steeley v. State, 187 P. 
821, 17 Okl.Cr. 252. 


[b] Exception only as to civil suit. 
—A statute protecting communica- 
tions between husband and wife as 
privileged, except in a civil action or 
proceeding by one against the other, 
and in a criminal action or proceed- 
ing, for a crime committed by one 
against the other, applies to all civil 
and criminal actions, other than those 
expressly excepted, and a defendant 
accused of the crime of rape cannot 
be questioned as to communications 
made to his wife bearing materially 
on the question of guilt. People v. 
Warner, 49 P. 845, 117 Cal. 637. 


{c] In New York Pen. Code § 715, 
providing that, in a criminal prosecu- 
tion against husband or wife, neither 
ean be compelled to disclose a confi- 
dential communication, made by one 
to the other during marriage, modi- 
fies the common-law rule that hus- 
band and wife cannot be witnesses for 
or against each other. People v. 
Wood, 27 N.E. 362, 126 N.Y. 249. 


12. People v. Warner, 49 P. 841, 
117 Cal. 637; Jordan v. State, 41 N.E. 
817, 142 Ind. 422; Pettit v. State, 34 
N.BH. 1118, 135 Ind. 393; Doolittle v. 
State, 93 Ind. 272; U.S. v. Feliciano, 
36 Philippine 753; Calloway v. State, 
244 S.W. 549, 92 Tex.Cr. 506; Nor- 
wood v. State, 192 S.W. 248, 80 Tex.Cr. 
552. 


WITNESSES 


Where a hus- 


[a] In prosecution for arson 
against the wife, the husband, as the 
party injured, being a part owner of 
the property burned, may testify 
against his wife as to communica- 
tions between them. Jordan v. State, 
41 N.E. 817, 142 tavd.482 ~ 


18. McKie v. State, 140 S.B. 625, 
165 Ga. 210; People v. Bowen, 130 N. 
W. 706, 165 Mich. 231. 


[a] Thus, on a trial for uxoricide, 
where the defense was emotional in- 
sanity resulting from defendant’s 
knowledge of the wife’s incontinence, 
it was not competent for him to tes- 
tify as to a private conversation be- 
tween the parties just before the kill- 
ing, or to any other private conversa- 
tion between them regarding her mis- 
conduct, such communications being 
within the privilege secured by Comp. 
L. § 10213. People v. Bowen, 130 N. 
W. 706, 165 Mich. 231. 


14. Evidence of fraud generally see 
Fraud §§ 170-207. 


15. Moeckle v. Heim, 36 S.W. 226, 
134 Mo. 576; Henry v. Sneed, 12 S.W. 
663, 99 Mo. 407, 17 Am.S.R. 580. 


16. Tobias v. Adams, 258 P. 588, 
201 Cal. 689; Eddy v. Bosley, 78 S.W. 
565, 34 Tex.Civ.App. 116. 


17s Phoenix es hereto, Ins eConmevs 
Shoemaker, 31 S.W. 270, 95 Tenn. 72. 


18. People v. Baender, 228 P. 536, 
68 Cal.App. 49. 


19. As affecting time of communi- 
cation see supra § 510. 


20. U.S.—New York Life Ins. Co. 
v. Ross, 30 F.(2d) 80 [cert den 49 S. 
Ct. 348, 279 U.S. 852, 73 L.Ed. 995]. 


Ill.—Geer v. Goudy, 51 N.B. 623, 174 
Tl, 514. 


Neb.—Buckingham v. Roar, 63 N.W. 
398, 45 Neb. 244. 


N.Y.—Chamberlain v. People, 23 N. 
¥.°85, 80 Am.uD. 1255. 


Okl.—Harron v. M. Rumley Co., 116 
Poo 02, 2oeOKIA 3 T. 


R.I.—Robinson v. Robinson, 46 A. 
A55, 22) Ra 1245) $4 Am.S:R. 832; 


Tex.—Gant v. State, 116 S.W. 801, 
55 Tex.Cr. 284. 


21. U.S.—Hopkins v. Grimshaw, 17 
S.Ct. 401, 165 U.S. 342, 41 L.Hd. 739; 
New York Life Ins. Co. v. Ross, 30 
F.(2d) 80 [cert den 49 S.Ct. 348, 279 
U.S. 852, 73. L.Ed. 995]. 


Cal.—Low’s Estate, Myr.Prob. 143; 
Kershaw v. Madsen, 216 P. 55, 62 Cal. 
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from husband to wife as in fraud of creditors, the 
testimony of either husband or wife, as to transac- 
tions and conversations between them, not in the 
presence of third persons, as to how the land should 
be purchased, how it should be paid for, and how ti- 
tle should be taken, must be excluded.+? 
ecution for offering a forged deed for record, defend- 
ant’s letter to his wife, shortly after the crime, jok- 
ing about the trouble she would have over her life 
estate awarded her in a divorce decree, is admissible 
to show intent to defraud the wife.?§ 


[§ 531] j. Effect of Divorce or Death of Spouse 
on Incompetency of Testimony.!® 
of one of the spouses to testify as to confidential 
communications made by the other while the marital 
relation existed is not removed by thestermination of 
the marital relation,?®° such as by the death of one 
of the spouses,”* or by reason of a judgment granting 


In a pros- 


The inecompetency 


App. 115 


Fe etal as ola Bank v. Cole, 5 Del. 


D.C.—McCartney v. Fletcher, 10 
aie 572; Brooks v. Francis, 10 D. 


Ga.—McIntyre v. Meldrim, 40 Ga. 
490; Jackson v. Jackson, 40 Ga. 150; 
Linge v. State, 29 Ga. 470. 


Ill._— Zimmer v. Zimmer, 
216, 298 Tll. 586; Ohio Oil Co. v: In- 
dustrial Commission, 127 N.E. 743, 
293 Ill. 461; Mires v. Laudenheimer, 
111 N.E. 106, 271 Ill. 296; Mahlstedt 
v. Ideal Lighting Co., 110 N.E. 795, 
271 Ill. 154, Ann.Cas.1917D 209 [aff 
193 Ill.App. 91]; Schreffler v. Chase, 
92 IN Wes 272; (245 s011-23 95,- 137 “Am Sur 
330; Grindle v. Grindle, 88 N.B. 473, 
240 Ill. 148; Baker v. Baker, 87 N.B. 
868, 289 Tll. 82; Donnan v. Donnan, 
86 N.E. 279, 236 Ill. 341; Wickes v. 
Walden, 81 N.E. 798, 228 Ill. 56; Goelz 
Vv. Goelz, 40 EN. Ei bo: bore Tilly 633° 
Reéevesiv. Elern, 59) Tl Si (Cloveriv. 
Modern Woodmen of America, 142 Ill. 
App. 276; Otterbein State Bank v. 
Reardon, 130 Ill.App. 383. 


Ind.—Stanley v. Montgomery, 26 N. 
E. 218, 102 Ind. 102; Noble v. Withers, 
36 Ind. 193; Denbo v. Wright, 53 Ind. 
226; Griffin v. Smith, 45 Ind. 366. 


Iowa.—Hertrich v. Hertrich, 87 N. 
W. 689, 114 Iowa 6438, 89 Am.S.R. 389. 


Kan.—French v. Wade, 11 P. 138, 
By [ECan ole Si 


Ky.—Roberts v. Roberts, 24 S.W. 
(2d) 554, 232 Ky. 739; Hunt-v. Mc=- 
Cloud, 22 S.W.(2d) 285, 231 Ky. 801; 
McGuire v. Maloney, 1 B.Mon. 224; 
Floore v. Green, 83 S.W. 133, 26 Ky.L. 
1078; Buckel v. Smith’s Adm’r, 82 S. 
W. 235, 1001, 26 Ky.L. 494, 991; New 
York L. Ins. Co. v. Johnson’s Adm’r, 
72 S.W. 762, 24 Ky.L. 1867. 


Mich.—People v. Bowen, 130 N.W. 
706, 165 Mich. 231; Bradford v. Vin- 
fone N.W. 401, 59 Mich. 139, 60 Am. 
ie 3 


Minn.—Beckett yv. Northwestern 
Masonic Aid Assoc., 69 N.W. 923, 67 
Minn. 298. 


Miss.—Carter v. State, 145 So. 739. 


Mo.—Spradling v. Conway, 51 Mo. 
51; Hall ve Smith, 130 S.W. 449, 149 
Mo.App. 379: Herndon vy. Triple Al- 
liance, 45 Mo.App. 426. 


Neb.—Metzger v. Royal Neighbors 
of America, 124 N.W. 913, 86 Neb. 61. 


inet ee v. Dimmick, 46 Barb. 


132 N.EH. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a separation or divorce,2? and in some jurisdictions 
there are statutory provisions to this effect.2 But a 
surviving or divorced husband or wife is a competent 
witness against the former spouse as to matters oc- 
curring during marriage, knowledge of which was 
not acquired by reason of their relation.** 
viving spouse may testify as to statements made by 
deceased with regard to his or her intention as to the 
disposition of his or her estate;?> and under a stat- 
ute making the wife a competent witness, in an action 
by her husband, with regard to her character or con- 
duct, a divorced wife may, in an action for criminal 


Or.—Ex parte Bryant, 210 P. 454, 
106 Or. 359. 


Pa.—Robb’s Appeal, 98 Pa. 501. 


Tenn.—Pillow v. Thomas, 1 Baxt. 
120; German y. German, 7 Coldw. 180. 


Tex.—Lanham v. Lanham, 145 S.W. 
336, 105 Tex. 91 [answers to certified 
questions conformed to 146 S.W. 635, 
62 Tex.Civ.App. 431]; Wiggins v. Til- 
ler, (Civ.App.) 230 S.W. 253; Pace v. 
Staues pl obs Sawer ole, OL lexCr 436 
Ser v. State, 116 S.W. 801, 55 Tex.Cr. 


Vt.—Williams v. Baldwin, 7 Vt. 503. 


Va.—Lurty’s Curator v. Lurty, 59 
S.E. 405, 107 Va. 466; Marks: v. Spen- 
cer, 81 Va. 751. 


But see State v. Ryan, 30 La.Ann. 
1176 (holding that after the husband’s 
death his wife is no longer such, and 
the rules of evidence, as between hus- 
bands and wives, are no longer appli- 
cable). ; 


[a] Widow not incompetent under 
a statute defining when a party is in- 
competent, is not competent to testify 
to any matter from which she is ex- 
cluded by another statute providing 
that no husband or wife shall be com- 
petent to testify for or against each 
other as to any transaction or conver- 
sation occurring during marriage, 
ete. Grindle v. Grindle, 88 N.E. 473, 
240 Ill. 143. 


Death of one spouse as affecting 
competency of other generally see su- 
pra § 151. 


22. Ala.—Owen v. State, 
425, 56 Arh.R. 40. 


Ill.—People v. Rogers, 180 N.E. 856, 
348 Ill. 322, 82 A.U.R.-1124; Zimmer v. 
Zimmer, 132 N.E. 216, 298 Ill. 586; 
Ohio Oil Co. v. Industrial Commission, 
127 N.E. 748, 293 Ill. 461; Monaghan 
v. Green, 106 N.E. 792, 265 Ill. 233; 
Griffith v. Griffith, 44 N.E. 820, 162 Ill. 
368; Crose v. Rutledge, 81 Ill. 266; 
Wickes v. Walden, 150 Ill.App. 79. 


Ind.—Kreager v. Kreager, 135 N.E. 
660, 192 Ind. 242; Perry v. Randall, 
83 Ind. 143; Mercer v. Patterson, 41 
Ind. 440. 


Ind.T.—German-American Ins. Co. 
v. Paul, 83 S.W. 60, 5 Ind.T. 708. 


78 Ala, 


Iowa.—In re Evans’ Hstate, 86 N.W.. 


283, 114 Iowa 240. 


pth endeison v. Anderson, 9 Kan. 
112. 


Ky.—Ragsdale v. Commonwealth, 
243 S.W. 1056, 195 Ky. 750; Willey v. 
Howell, 182 S.W. 619, 168 Ky. 466; 
Merritt v. Cravens, 181 S.W. 970, 168 
Ky. 155, L.R.A.1917F 935; Johnson v. 
Johnson’s Committee, 90 S.W. 964, 122 
Ky. 13, 28 Ky.L. 937, 121 Am.S.R. 449. 


Mich.—Lenkiewicz v. Kastner, 227 
N.W. 689, 248 Mich. 665; People v. 
Gessinger, 214 N.W. 184, 238 Mich. 
625; Patterson v. Hill, 180 N.W. 352, 
212 Mich. 635; People v. Bowen, 130 


WITNESSES 


A sur- 


ney.?° 


N.W. 706, 165 Mich. 231; Pierson v. 
Tllinois Cent. R. Co., 123 N.W. 576, 159 
Mich. 110; Derham v. Derham, 83 N. 
W. 1005, 125 Mich. 109; Hitchcock v. 
Moore, 37 N.W. 914, 70 Mich. 112, 14 
Am.S.R. 474. 


Miss.—Hesdorffer v. Hiller, 71 So. 
166, 111 Miss. 16, Ann.Cas.1918B 191. 


Mo.—State v. Kodat, 59 S.W. 73, 158 
Mo. 125, 81 Am.S.R. 292, 51 L.R.A. 509; 
Schnabel v. Schnabel, 12 Mo.App. 587. 


Mont.—State v. Dixson, 260 P. 138, 
80 Mont. 181. 


Neb.—Metzger v. Royal Neighbors 
of America, 124 N.W. 913, 86 Neb. 61. 


Okl.—Adkins v. Wright, 131 P. 686, 
Sh Okd. 71. 


Or.—-Ex parte Bryant, 210 P. 454, 
HOG Or; 359 


Pa.—Brock v. Brock, 9 A. 486, 116 
Pa. 109. 


Tex.—Lanham v. Lanham, 145 S.W. 
336, 105 Tex. 91 [answers to certified 
questions conformed to 146 S.W. 635, 
62 Tex.Civ.App. 481]; Wiggins v. 
Tiller, (Civ.App.) 230 S.W. 253; Bell 
v. State, 224 S.W. 1108, 88 Tex.Cr. 64; 
Vickers v. State, 154 S.W. 578, 69 Tex. 
Cr. 628; Miller v. State, 144 S.W. 239, 
65 Tex.Cr. 302; Gant v. State, 116 S. 
W. 801, 55 Tex.Cr. 284; Davis v. State, 
77 S.W. 451, 45 ‘Tex.Cr. 292. 


Wash.—State v. Nelson, 81 P. 721, 
39 Wash. 221. 


[a]. Thus, in an action by children 
of a deceased mother on a certificate 
of insurance executed for their bene- 
fit, the surviving husband cannot, 
over objection, testify to privileged 
communications made during mar- 
riage, unless the privilege is waived. 
Metzger v. Royal Neighbors of Amer- 
ica, 124 N.W. 913, 86 Neb. 61. 


Divorce as affecting competency of 
foRmee spouses generally see supra § 
152. 


22. See statutory provisions; 
infra this note. 


fa] In Oklahoma, for example, 
under the express provisions of Comp. 
L. (1909) § 5842 (St. [1893] § 4213), 
a husband or wife can in no case tes- 
tify concerning any communication 
made by the other during the mar- 
riage, whether called while that rela- 
tion subsisted or afterwards. Her- 
ron v. M. Rumley Co., 116 P. 952, 29 
Ok od Ce 


[b] In Texas (1) under Code Cr. 
Proc. (1925) art 714, which inhibits a 
husband and wife, although divorced, 
from being witnesses against each 
other coneerning any communications 
between them while the marriage re- 
lation existed, testimony of a divorced 
wife that she saw stains which re- 
sembled blood on defendant’s shirt 
after a homicide does not violate the 
statute (Howard v. State, 280 S.W. 
586, 103 Tex.Cr. 205), (2) but her tes- 
timony’ that she burnt defendant’s 


and 
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conversation by her husband against the third party, 
testify as to matters of a confidential nature tending 
to repel an attack on her character and conduet.?° 


[§ 532] 13. Communications between Attorney 
and Client**7—a, In 
Both at common law and under express statutes?® it 
is well settled that confidential communications, com- 
munieated in the course of professional employment 
batween an attorney and his client, cannot, without. 
the consent of the client, be divulged by the attor- 
The doctrine is subject to statutory regula- 


General—(1) Rule Stated. 


shirt on which she saw stains of blood 
after the homicide is inadmissible 
(Howard v. State, supra). 


24. Hostetter v. Green, 167 S.W. 
919, 159 Ky. -611, L.R.A.1915C 870; 
Elswick v. Com., 13 Bush (Ky.) 155. 
And see generally supra § 511. 


25. Murphy v. Murphy, 65 S.W. 
165, 238 Ky.L. 1460. 


[a] Thus, in a suit for the con- 
struction of a paper claimed to be a 
will which plaintiffs contended was 
void for uncertainty, the husband of 
the testatrix can testify to declara- 
tions made by the testatrix to him 
showing an intention to designate him 
by the terms used in the will. Hich- 
yore v. Morat, 193 S.W. 10138, 175 Ky. 


: 26. Ehrhart v. Bear, 51 Pa.Super. 
od. 
[a] Act applies only to wife, and 
does not permit the husband to testify 
to matters of a confidential nature 
occurring before the divorce, although 
the wife may have testified to such 
matters on behalf of defendant, but 
he may deny that he said this or that 
to his wife in the presence of others, 
or that a quarrel took place between 
them, under like circumstances, when 
such fact had been testified to by the 
defendant’s witnesses, including the 
ane Hhrhart vy. Bear, 51 Pa.Super. 
Sos 


27. Competency of attorney to tes- 
tify as to matters affecting his client 
generally see supra § 233. 


Subscription of instrument as 
amounting to waiver of privilege see 
infra § 637. 


28. See statutory provisions. 


29. U.S.—Remington v. Linthicum, 
14 Pet. 84, 10 L.Ed. 364; Chirac v. 
Reinicker, 11 Wheat. 280, 6 L.Ed. 474; 
VOT Va Use Si 224 VR S8 hss) GiGeAr 
356; People’s Bank of Buffalo v. 
Brown, 112 F. 652; 50 CiCvA. 411, 7 Am. 
Bankr. 475; U.S. v. Lee, 107 F. 702; 
New York Mut. lL. Ins. Co. v. Selby, 
72 F. 980, 19 C.C.A. 331; Murray v. 
Dowling, 17 F.Cas.No. 9,959, 1 Cranch 
(GH OW Bhs) il, 


Ala.—Louis Werner Sawmill Co. v. 
Vinson & Bolton, 124 So. 420, 220 Ala. 
210; Johnston v. Fondren, 87 So. 94, 
204 Ala. 656; Hawes v. State, 7 So. 
302, 88 Ala. 37; Blunt v. Strong, 60 
ue 572; State v. Marshall, 8 Ala. 


Ark.—Vittitow v. Burnett, 165 S.W. 
625, 112 Ark. 277; Fox v. Spears, 93 
Sow. 560,78 Ark: 71. 


Cal.—Mission Film Corporation vy. 
Chadwick Pictures Corporation, 278 P. 
855, 207 Cal. 386; Verdelli v. Gray’s 
Harbor Commercial Co., 47 P. 364, 115 
Cal. 517; Matter of Higgins’ Estate, 
104. P. 6,156. Cal. 257. 


Conn.—Doyle v. Reeves, 152 A. 882, 
883, 112 Conn. 521; State v. Barrows, 
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52 Conn. 323. 


Ga.—Merchants’ Bank v. Rawls, 21 
Ga. 289; Braxley v. State, 86 S.E. 425, 
17 Ga.App. 196. 


Idaho.—In re Niday, 98 P. 845, 15 
Idaho 559. 


I1l.—In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 N.E. 332, 351 Ill. 206; 
Chillicothe Ferry, ete., Co. v. Jameson, 
48 Ill. 281; People v. Marcofsky, 219 
Ill.App. 230; Holmes v. Horn, 120 Ill. 
App. 359; Oliver v. McDowell, 100 Ill. 
App. 45; Swaim v. Humphreys, 42 Ill. 
App. 370. 


Ind.—Bowers’ Adm’r v. Briggs, 20 
Ind. 139; Jenkinson v. State, 5 Blackf. 
465; Indianapolis v. Scott, 72 Ind. 
196; Allen v. Bollenbacher, 97 N.E. 
817, 49 Ind.App. 589. 


Iowa.—Lewis v. Beh, 218 N.W. 944, 
206 Iowa 281 [mod on other grounds 
220 N.W. 126]; Lauer v. Banning, 118 
N.W. 446, 140 Iowa 319; State v. 
Blydenburg, 112 N.W. 634, 135 Iowa 
264, 14 Ann.Cas. 443; Singer & Bene- 
dict v. Sheldon, 9 N.W. 298, 56 Iowa 
354. 

Kan.—Emerson v, Western Automo- 
bile Indemnity Ass’n, 182 P. 647, 105 


Kan. 242; Sheehan vy. Allen, 74 P. 245, 
67. Kan, 712" Tays’v. Carr, 14 PB: 456, 
37 Kan. 141. 


Ky.—Jones v. Commonwealth, 60 S. 
W.(2d) 991, 249 Ky. 502; Standard 
Fire Ins. Co. v. Smithhart, 211 S.W. 
441,183 Ky: 679, 5 A.LLR..972; Carter 
va Wrest, 19° SW. 592,198 Key. 2115.14 
Key. i: 191: Hall & Co. v2. Renfro, 3 
Ae 51; Morton v. Morris, 5 Ky.Op. 
12% 


La.—Holmes v. Barbin, 15 La.Ann. 
553; Shanghnessy v. Fogg, 15 La.Ann. 
330; Marcuse vy. Kramer, 5 La.A. (Or- 
leans) 247; In re Moran, 1 La.A. (Or- 
leans) 118. 


Md.—Lowe v. Lowe, 73 A. 878, 111 
Md. 113; Chew v. Farmers’ Bank, 2 
Md.Ch. 231. 


Mass.—Panell v. Rosa, 118 N.E. 225, 
228 Mass. 594; Rooney v. Maryland 
Casualty Co., 67 N.E. 882, 184 Mass. 
26; orc v. Hall, 12 Pick. 89, 22 Am. 
D. 400. 


Mich.—Drolshagen. vy. Drolshagen, 
202 N.W. 959, 230 Mich. 444; People v. 
Dahrooge, 139 N.W. 22, 173 Mich. 375; 
Steketee v. Newkirk, 138 N.W. 1034, 
173 Mich. 222; Lorimer y. Lorimer, 
83 N.W. 609, 124 Mich. 631; Erickson 
v. Milwaukee, ete., Ry. Co., 53 N.W. 
393, 93 Mich. 414. 


Minn.—Grisim v. Live Stock State 
Bank of South St. Paul, 208 N.W. 805, 
167 Minn. 93; Struckmeyer v. Lamb, 
77 N.W. 987, 75 Minn. 366. 


Miss.—Lengsfield & Co. v. Richard- 
son, 52 Miss. 443; Parkhurst vy. Mc- 
Graw, 24 Miss. 134; Crisler vy. Gar- 
land, 19 Miss. 136, 49 Am.D. 49. 


Mo.—Smoot v. Judd, 61 S.W. 854, 
161 Mo. 673, 84 Am.S.R. 738; Sweet v. 
Owens, 18 S.W. 928, 109 Mo. 1; Ex 
parte Schneider, (App.) 294 S.W. 736; 
Pinson v. Campbell, 101 S.W. 621, 124 
Mo.App. 260. 


Mont.—Piersky v. Hocking, 292 P. 
725, 88 Mont. 358. 


Neb.—Clausen v. Johnson, 246 N. 
W. 458, 124 Neb. 280; Matters v. State, 
232 N.W. 781, 120, Neb. 404; In re 
Bayer’s Estate, 218 N.W. 746, 116 Neb. 


670; Jahnke v. State, 94 N.W. 158, 
104 N.W. 154, 68 Neb. 154; Spaulding 
v. State, 85 N.W. 80, 61 Neb. 289; 


Sloan v. Wherry, 71 N.W. 744, 51 Neb. 
703; Brady v. State, 58°N.W. 161, 39 
Neb. 529; Nelson v. Becker, 48 N.W. 
962, 82 Neb. 99. 


WITNESSES | 


N.J.—State v. Loponio, 88 A. 1045, 
N.J.Law 357, 49 L.R.A.N.S. 1017. 


N.Y.—Hurlburt v. Hurlburt, 28 N.E. 
651, 128 N.Y. 420, 26 Am.S.R. 482; 
Bacon vy. Frisbie, 80 N.Y. 394, 36 Am. 
R. 627 [mod 15 Hun 26]; Bedell v. 
Chase, 34 N.Y. 386; Williams v. Fitch, 
18 N.Y. 546; In re Eno’s Will, 187 N.Y. 
S. 756, 196 App.Div. 131; Le Long v. 
Siebrecht, 187 N.Y.S. 150, 196 App.Div. 
74; People v. People’s Trust Co., 167 
N.Y.S. 767, 180 App.Div. 494, 36 N.Y. 
Cr. 203; Matter of Cunnion’s Will, 
120 N.Y.S. 266, 135 App.Div. 864 [aff 94 
N.E. 648, 201 N.Y. 128, Ann.Cas.1912A 
834]; People v. Petersen, 69 N.Y.S. 
941, 60 App.Div. 118; Pfeffer v. Kling, 
68 N.Y.S. 641, 58 App.Div. 179 [dism 
60 N.E. 1119, 167 N.Y. 580, and aff 64 
N.E. 1125, 171 N.Y. 668]; Charman 
v. Tatum, 66 N.Y.S. 275, 54 App.Div. 
61 [aff 59 N.H. 1120, 166 N.Y. 605]; 
Graham y. People, 63 Barb. 468; Neu- 
gass v. Terminal Cab Corporation, 249 
NeY-S: 16315139 | Mise. 7699 Sein a re 
Cohen’s Estate, 174 N.Y.S. 427, 105 
Mise. 724; Renoux v. Geney, 67 N.Y.S. 
928, 33 Mise. 782; McClure v. Good- 
enough, 12 N.Y.S. 459, 19 N.Y.Civ. Proc. 
191; McIntyre v. Costello, 6 N.Y.S. 
397; McTavish v. Denring, Anth.N.P. 
113 (2d Ed. 155): Brand v. Brand, 39 
How.Pr. 193; Rochester City Bank 
v. Suydam, 5 How.Pr. 254, 3 Code Rep. 
249; Baker v.,Arneld; 1\ Cat, 258; 
Utica Bank v. ersereau, 3 Barb.Ch. 
528, 49 Am.D. 189. 

N.D.—Fosston Mfg. Co. v. Lemke, 


175 N.W. 728, 44 N.D. 343; Leistikow 
Me cae ot 122 N.W. 340, 18 N.D. 
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Ohio.—Swetland v. Miles, 130 N.B. 
22, 101 Ohio St. 501; Bowers v. State, 
29 Ohio St. 542; King v. Barrett, 11 
Ohio St. 261; Keck v. Bode, 23 Ohio 
Cir.Ct.. 413. 


Okl.—Wolverine Oil Co. v. Parks, 
193 Po) 624579) ‘Ok1./ 318) “Pearson ‘v. 
Yoder, 134 P. 421, 39 Okl. 105, 48 L.R. 
A.N.S. 334, Ann.Cas.1916A 62; Brown 
Ve lavenk3s2 1 Ps 1859, 29) Ok Gries 825 
Evans) v. State, 115 P. 809, 5 Okl.Cr. 
643, 34 L.R.A.N.S. 577. 


Or.—Sitton v. Peyree, 241 P. 62, 
242) Pr we AAT Or LOT beiparte 
Bryant, 210 P. 454, 106 Or. 359. 


Pa.—Thomas v. Herring, 91 A. 500, 
244 Pa. 550; West Grove Nat. Bank v. 
Earle, 46 A. 268, 196 Pa. 217; Kaut v. 
Kessler, 7 A. 586, 114 Pa. 603; Miller 
v. Weeks, 22 Pa. 89; Beltzhoover v. 
Blackstock, 3 Watts 20, 27 Am.D. 330; 
Heister v. Davis, 3 Yeates 4; Shannon 
v. Castner, 21 Pa.Super. 294; Good’s 
Petition, 1 Pa.Dist. 569. 


Porto Rico.—Will v. Tornabells, 3 
Porto Rico Fed. 125; Muniz v. Cortez, 
33 Porto Rico 276. 


S.C.—State v. Chandler, 
774, 126 S.C. 149. 


S.D.—Austin, etc., Mfg. Co. v. Heis- 
er, 61 N.W. 445, 6 S.D. 429. 


Tenn.—HEnglish y. Ricks, 95 S.W. 
189. 117 Tenn. 73; Lang v. Ingalls 
Zine Co., (Ch.A.) 49 S.W. 288. 


Tex.—Titus v. Johnson, 50 Tex. 224; 
Allen v. Root, 39 Tex. 589; Dyer vy. 
McWhirter, 111 S.W. 10538, 51 Tex. 
Civ.App. 200; McIntosh v. Moore, 53 
S.W. 611, 22 Tex.Civ.App. 22; Menefee 
v. State, 149 S.W. 138, 67 Tex.Cr. 201; 
Hernandez v. State, 18 Tex.App. 134, 
51 Am.R. 295. 


Utah.—State v. Woods, 220 P. 215, 
62 Utah 397; State v. Snowden, 65 P. 
479, 23 Utah 318. 


Vt.—Peltier v. Larose, 132 A. 45, 99 


119 S.E. 


Vt. 348; Childs v. Merrill, 29 A. 532; 
66 Vt. 302; Wetherbee v. Ezekiel, 25 
Vt. 47. : 
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W.Va.—Woodrum v. Price, 140 S.E. 
346, 104 W.Va. 382; State v. Douglass, 
20 W.Va. 770. 


Wis.—Beilfuss v. Dinnauer, 183 N. 
W....700, 174 Wis. 507; Dickson _v. 
Bills, 128 N.W. 868, 144 Wis. 171; 
Getzlaff v. Seliger, 43 Wis. 297. 


Eng.—Minet v. Morgan, L.R. 8 Ch. 
361; Hamilton v. Nott, L.R. 16 Eq. 
112;,. Wilson v. Northampton, etc., R. 
Co.,.L.R. 14 Eq. 477; Skinner v. Great 
Northern R. Co., L.R. 9 Exch. 298; 
Penruddock v. Hammond, 11 Beav. 
59, 50 Reprint 739; Doe v. Harris, 5 
C.&P: 592, 24 E.C.L. 724, 172 Reprint 
1113; Greenough v. Gaskell, Coop. t. 
Brough. 96, 47 Reprint 35, 1 Myl.&K. 
98, 7 Eng.Ch. 98, 39 Reprint 618; Brard 
v. Ackerman, 5 Hsp. 119, 170 Reprint 
758; Procter v. Smiles, 55 L:J.Q.B. 
527; Parkhurst v. Lowten, 2 Swanst. 
194 and note, 36 Reprint 589. 


Can.—Howley v. Rex, [1927] 3 Dom. 
.R. '265.. 5 ~ 
Man.—Dederick v. Ashdown, 4 Man. 
174. 
Ont.—Battersby v. Haycock, (East 
T. 2 Vict.) 2 Ont.. Case Law Dig. 'p 


2345; Livingstone v. Gartshore, 23 U. 
C.Q.B. 166; Harris v. McLeod, 14 U. 
C.Q.B. 164. 


Que.—Forsyth v. Charlebois, 12 L.C. 
Jur. 264. 


[a] QOrigin of rule.—‘‘Its origin 
seems to have been this: In ancient 
times parties litigant were in the 
habit of coming into court and prose- 
cuting or defending their suits in per- 
son. Subsequently, however, as law- 
suits multiplied, and the modes of 
judicial proceeding became more com- 
plex and formal, it became necessary 
to have these suits conducted by per- 
sons skilled in the laws and in the 
practice of courts. This necessity 
gave rise, at an early day, to the class 
of attorneys; to facilitate the busi- 
ness of the courts, it was important 
that these men should be employed. 
But as parties were not then obliged 
to testify in their own cases, and 
could not be compelled to disclose 
facts known only to themselves, they 
would hesitate to employ professional 
men, and make the necessary dis- 
closures to them, if the facts thus 
communicated were thus within the 
reach of their opponent. To encour- 
age the employment of attorneys, 
therefore, it became indispensable to 
extend to them the immunity enjoyed 
by the party.’’ ‘Whiting v. Barney, 30 
aay 330, 86 Am.D. 384 [rev 38 Barb. 


[b] Early application of rule.— 
poe v. Lovelace, Cary 62, 21 Reprint 


{c] Term “client” construed,—Un- 
der L. § 733, placing the seal of se- 
crecy on any communication made by 
a client to his attorney in the course 
of professional employment, the term 
“client” should be understood in its 
enlarged sense, and the prohibition 
closes the mouths of all who have lis- 
tened to disclosures looking to pro- 
fessional aid. Sitton v. Peyree, 241 P. 
625242. 0102) 117 Orn tO, 


{d] A sheriff is entitled to the 
same privilege, in his communications 
with his attorney, as other persons. 
Paxton v. Steckel, 2 Pa. 93. 


[e] A municipal..corporation as 
well as a private indfvidual may have 
privileged communications with its 
attorneys, as respects the attorney’s 
obligation to testify with respect to 
such relation in disciplinary proceed- 
ings. In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 N.B. 332, 351 Ill. 206. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion and ‘limitation,?° but, except in so far as they 
have modified it,?1 the various statutory provisions 
promulgating the rule are merely declaratory of the 
common-law rule upon the subject.*? 
not an arbitrary one.*? It is based on the ground of 
public policy,** and is essential to the proper ad- 
ministration of justice,?® being founded upon the ne- 
cessity, in the interest and administration of jus- 
tice, of the aid of persons having knowledge of the 
law and skilled in its practice, which assistance can 
be safely and readily availed of only when free from 
the consequences or the apprehension of disclosure.*® 
It is for the protection and benefit of the client, not 
of the attorney,?7 so that the client’s disclosures may 


[f] To contradict client.—An at- 
torney could not properly testify as to 
his client’s communications to con- 
tradict the latter’s testimony in a 
murder trial. JONES AN 
wealth, 60 S.W.(2d) 991, 249 Ky. 502. 


{g] At former trial.—Statements 
regarding what plaintiff told his at- 
torney at a former trial are properly 
excluded, in an action for agreed com- 
pensation in hauling timber. Louis 
Werner Sawmill Co. v. Vinson & Bol- 
ton, 124 So. 420, 220 Ala. 210. 


_80. Spitzer v. Stillings, 142 N.E. 
365, 109 Ohio St. 297. j 


31. See cases infra this note. 


{a] In New York. — (1) When 
Code Civ. Proc. § 835, prohibiting an 
attorney from disclosing communica- 
tions made by his client to him in the 
course of his professional employ- 
ment, was first enacted it was the in- 
tenton of the legislature to codify the 
rule of the common law, not to ex- 
tend it (In re Cunnion’s Will, 94 N.E. 
648, 201 N.Y. 123, Ann.Cas.1912A 834), 
(2) and such statute was merely a 
reénactment of the common-law rule 
thereon (King v. Ashley, 72 N.E. 106, 
179 N.Y. 261; Hurlburt v. Hurlburt, 28 
N.E. 651, 128 N.Y. 420, 26 Am.S.R. 
482; Le Long v. Siebrecht, 187 N.Y.S. 
150, 196. App.Div. 74; In re Cohen’s 
Estate, 174 N.Y.S. 427, 105 Mise. 724). 
(3) Subsequently, however, the 
amendments to § 836 clearly showed 
an intention on the part of the legis- 
lature to extend the prohibitions be- 
yond the rule of the common law, and 
so to define the time and manner of 
expressly waiving the prohibitions as 
to make the same much more difficult 
than it was as it existed under the au- 
thorities defining said rules of the 
common law. In re Cunnion’s Will, 
supra. (4) It is still open to the 
courts, when not otherwise provided, 
to determine what is a communication 
made by a client to an attorney or 
counselor or advice given by such at- 
torney or counselor in the course of 
his professional employment, but, 
when it is determined that certain 
testimony is within the provisions of 
the statute, its application to an ex- 
amination of a person as a witness is 
stated in § 836, and a waiver must be 
made in accordance with the terms of 
that section, otherwise it cannot be 
considered by the courts. In re Cun- 
nion’s Will, supra. 


32. Ala.—Guiterman, Rosenfield & 
Co. v. Culbreth, 122 So. 619, 219 Ala. 
382. 


Ark.—Bradway v. Thompson, 214 S. 
W. 27, 139 Ark. 542. 


Kan.—Black v. Funk, 148 P. 426, 
93 Kan. 60. 


Ky.—Cummings v. Commonwealth, 
298 SUwW. 943, 221 Ky. 3013’ -Carter’ v. 
ae Siw, 952, 98 Ky. 211; 14 Ky; 
L. 5 


, 


| 


é 


Common-. 


WITNESSES 


The rule is 


ployed.*? 


Mo.—Gebhardt v. United States 
Ry Spe. ota Stedu0uls:6220 Siw. 61; 
9 A.L.R. 1076; State v. Faulkner, 75 
S.W. 116, 175 Mo. 546; State v. Daw- 
son, 1 S.W. 827, 90 Mo. 149; Carney 
v. United Rys. Co. of St. Louis, 226 S. 
W. 308, 205 Mo.App. 495. 


Neb.—Brady v. State, 58 N.W. 161, 
39 Neb. 529. 


Okl.— Evansiv. State,.2150P.. 8095.5 
OkLCr. 643, 84 L.R.A.N.S. 577. 


Wash.—McDermont v. Bateman, 203 
Ps 66,-118 Wash; 230; —Hartness ‘v. 
Brown, 59 P. 491, 21 Wash. 655. 


[a] Thus Rev. St. (1899) § 4659, 
rendering an attorney incompetent to 
testify concerning any communication 
made to him by his client in that re- 
lation, or his advice thereon, without 
the consent of the client, is merely 
declaratory of the common law, and 
does not affect the exceptions to the 
rule excluding such communications. 
Pe v. Faulkner, 75 S.W. 116, 175 Mo. 


[b] Comprehensiveness of statute. 
—Gen. Code § 11494, prohibiting tes- 
timony by an attorney as to a com- 
munication to him by his client or his 
advice to his client is unlimited, save 
for two exceptions, by express con- 
sent of the client, or if the client vol- 
untarily testifies. Swetland v. Miles, 
130 N.E. 22, 101 Ohio St. 501. 


33. Le Long v. Siebrecht, 187 N.Y. 
S. 150, 196 App.Div. 74. 


34. Ala.—Mobile & Montgomery 
Ry. Co. v. Yeates, 67 Ala. 167; Parish 
v. Gates, 29 Ala. 254. 


Ga.—McKie v. State, 140 S.E. 625, 
165 Ga. 210; Braxley v. State, 86 S. 
BE. 425, 17 Ga.App. 196. 


Ill.— People y. Marcofsky, 219 Ill. 
App. 230. 
Mich.—Watson v. Detroit Free 


Press, 226 N.W. 854, 248 Mich. 237. 


Miss.—Crisler v. Garland, 19 Miss. 
136, 49 Am.D. 49. 


Mo.—State v. Faulkner, 75 S.W. 116, 
175 Mo. 546; Ex parte Schneider, 
(App.) 294 S.W. 736. i 


Ohio.—Spitzer v. Stillings, 142 N.E. 
365, 109 Ohio St. 297. 


Okl.—Pearson v. Yoder, 134 P. 421, 
39 Okl. 105, 48 L.R.A.N.S. 334, Ann. 
Cas.1916A 62. 


Ont.—Re U. S. v. Mammoth Oil Co., 
[1925] 2 Dom.L.R. 966. 


35. Le Long v. Siebrecht, supra; 
Koeber v. Somers, 84 N.W. 991, 108 
Wis. 497, 52 L.R.A.- 512; Greenough 
v. Gaskell, Coop. t. Brough. 96, 47 Re- 
print 35, 1 Myl.&K. 98, 7 Hng.Ch. 98, 
39 I@eprint 618. 


36. Barnes v. Harris, 7 Cush. 
(Mass.) 576, 54 Am.D. 734; Brown v. 
State, 182 P. 359, 9 Okl.Cr. 382; Lock- 


hard v. Brodie, 1 Tenn.Ch. 384. 
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not be used against him in controversies with third 
persons,?° and so it is designed to secure the client’s 
confidence in the seerecy of his communication,®® and 
to promote greater freedom of consultation between 
clients and their legal advisers,*° its object being to 
secure freedom in communications between attorney 
and client in order that the former may act with full 
understanding of the matters in which he is em- 
The existence of the privilege is not de- 
pendent upon any injunction of secrecy by the cli- 
ent,42 nor is it essential that he should even know 
of the rule against disclosure.** 


Construction of rule. 
with reference to the public policy supporting it.** 


The rule must be construed 


[a] Rule has been upheld on 
ground ‘that for the proper adminis- 
tration of the law the confidence 
which it encourages the client to re- 
pose in the attorney to whom he re- 
sorts for legal advice and assistance 
should upon all occasions be inviola- 
ble.” People’s Bank of Buffalo v. 
Brown, 112 F. 652, 654, 50 C.C.A. 411, 
7 Am.Bankr. 475. 


387. Denver Tramway Co. v. Owens, 
36 P. 848, 210 Colo. 107; Phillips v. 
Chase, 87 N.E. 755, 201 Mass. 444, 131 
Am.S.R. 406; Evans v. State, 115 P. 
809, 5 OK1.Cr. 643, 34 L.R.A.N.S. 577. 


38. Phillips v. Chase, 87 N.B. 755, 
201 Mass. 444, 131 Am.S.R. 406. 


39. Shawmut Mining Co. v. Pad- 
gett, 104 A. 40, 182 Md. 397. 


40. Spitzer v. Stillings, 142 N.E. 
865, 109 Ohio St. 297. 


41. Ark.—Vittitow v. Burnett, 165 
SiW. 625, 112 Ark) 2777 


Conn.—Doyle v. Reeves, 152 A. 882, 
112 Conn. 521. 


D.C.—Tutson v. Holland, 60 App.D. 
C. 188, 50 F.(2d) 338 [cert den 52 S. 
Ct. 21, 284 U.S. 632, 76 L.Ed. 538]. 


N.J.—State v. Loponio, 88 A. 1045, 
ees 85 N.J.Law 357, 49 L.R.A.N.S. 


Okl.—Pearson v. Yoder, 134 P. 421, 
39 Okl. 105, 48 L.R.A.N.S. 334, Ann. 
Cas.1916A 62. 


Tex.—Hyman vy. 
1042, 102 Tex. 50. 


Eng.—Anderson v, Bank of British 
SOU aba: 2 Ch.D. 644, 649 (per Jessel, 


“The necessary but fictitious as- 
sumption which charges every one, in 
the conduct of his own actions and 
affairs, with a knowledge of the law 
even more complete than that in fact 
possessed by her ablest ministers, 
renders it equally necessary to an ade- 
quate administration of justice that 
her officers, appointed and accredited 
for that purpose, shall be available 
for confidential consultation in order 
that they may supply, to the extent of 
their learning and ability, the actual 
deficiency in a_ suitor’s presumed 
knowledge of the law, as if they were 
that suitor’s other self. They would 
not be thus ‘available’ if the confi- 
dences reposed in them might be be- 
trayed either by them or by the agents 
of either confidentially employed to 
communicate such confidences.’”’ State 
v. Loponio, supra. 


42. McLellan v. Longfellow, 32 Me. 
494, 54 Am.D. 599; Wheeler v. Hill, 16 
Me. 329; Parker v. Carter, 4 Munf. 
(18 Va.) 273, 6 Am.D. 513. 


43. McLellan vy. Longfellow, 32 Me. 
494, 54 Am.D. 599. 


44, Ex parte Schneider, (Mo.App.) 
294 S.W. 736. 
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It is rigidly enforced as against attorneys in the in- 
terests of their clients,4® and under no guise or 
subtlety should an evasion of the rule be permit- 
ted;*® but, as the rule tends to prevent a full dis- 
closure of the truth, it should be strictly construed 
and limited to eases falling within the principle on 
should extend no further 
than is absolutely necessary to enable the client to 
obtain professional advice with safety.*® 


[§ 533] (2) Status and Character as Attorney of 
Person to Whom Communication Made*®*—(a) Ne- 
cessity That Person Be an Attorney. In the absence 
of a statute permitting one not an attorney to act 
as counsel in a case,*° in order that communications 
may be privileged the person to whom they are made 
attorney at law.®! 
risdictions the mere fact that the person who made 
the communication supposed the person to whom it 
was made to be an attorney is not sufficient to pre- 


which it is based,*’? and, 


must actually be an 


45. Brown v. State, 
OkK1.Cr. 382. 


46. Henry v. Buddecke, 81 Mo.App. 
360. 

47. Ark.—Vanness v. Vanness, 194 
S.W. 498, 128 Ark. 543; -Vittitow v. 


Burnett, 165 S.W. 625, 112 Ark. 277. 
Cal.—Satterlee v. Bliss, 36 Cal. 489. 


Conn.—Turner’s Appeal, 44 A. 310, 
f2e@onn, 305; 


D.C.—Tutson v. Holland, 60 App.D. 
C. 188, 50'F.(2d) 338 [cert den 52 §.Ct. 
21, 284 U.S. 632, 76 L.Ed. 538]. 


Mass.—Panell v. Rosa, 118 N.E. 225, 
228 Mass. 594; Phillips v. Chase, 87 
N.E. 755, 201 Mass. 444, 131 Am.S.R. 
406; Barnes v. Harris, 7 Cush. 576, 
54 Am.D. 734; Hatton v. Robinson, 14 
Pick. 416, 25 Am.D. 415. 


Pa.—Beeson v. Beeson, 9 Pa. 279. ; 


Tex.—Hyman v. Grant, 112 S.W. 
1042, 102 Tex. 50. 


48. Glyn v. Caulfield, 3 Macn.&G. 
463, 49 Eng.Ch. 358, 42 Reprint 339. 


[a] Limitation of rule applies ina 
proceeding for a discovery. Glyn v. 
Caulfield, 3 Macn.&G. 463, 49 Eng.Ch. 
358, 42 Reprint 339. 


49. Communication to prosecuting 
attorney see infra § 617. 


50. See statutory 
ease infra this note. 


[a] In New Hampshire the statute 
of Febr. 17, 1791, provides that plain- 
tiff or defendant in any cause, prose- 
cution or suit, being a citizen of this 
state, may appear, plead, pursue or 
defend in his proper person, or by 
such other citizen of this state, being 
of good and reputable character and 
behavicur, as he may engage and em- 
ploy, whether or not the person so 
employed be admitted as an attorney 
at law; and under this statute the 
privilege of clients to have their com- 
munications to counsel kept secret, 
extends to any person employed to 
manage the case as counsel, and it 
makes no difference that he is not a 
professional man. Bean vy. Quimby, 
5 N.H. 94. 


51. U.S.—Andrews v. Solomon, 1 
¥F.Cas.No. 378, Pet.C.C. 356. 


Idaho.—Later v. Haywood, 
494, 12 Idaho 78. 


provisions; and 


S85 es 


Gilmore, 1 II. 
App. 563. 
Iowa.—Sample v. 


Frost, 10 Iowa 


‘| torney in any court, 


WITNESSES 


privileged.°* 


In some ju- 


ileged.®® 


1382 PB. 359, 9) 266. 


Mass.—-Foster v. Hall, 12 Pick. 89. 


Mich.—Watson vy. Detroit Free 
Press, 226 N.W. 854, 248 Mich. 237. 


Mo.—Mississippi, Valley Frust Co. 
v. Begley, 275 S.W. 540, 310 Mo. 287. 


N.C.—State v. Smith, 50 S.E. 859; 
138 N.C. 700. 


Pa.—Dierstein v. Schubkagel, 18 A. 
LOSS eled Pa. 46,76 Jee. ou 


Tex.—MecAllen v. Wood, (Civ.App.) 
201 S.W. 433 [error refused]; Butler 
ve ee 86 S.W.(2d) 493, 117 Tex.Cr. 
ayatils 


Vt.— Holman vy. Kimball, 22 Vt. 555. 
Wis.—Brayton v. Chase, 3 Wis. 456. 
Eng.—Slade v. Tucker, 14 Ch.D. 824. 


[a] Conveyazncer and friendly ad- 
viser.—A communication to one who 
has never been admitted as an at- 
and is merely a 
conveyancer and kind of general 
counselor and adviser of the people in 
the village, and who advises his 
friends and neighbors concerning 
business and legal transactions which 
arise among them, is not privileged. 
Later v. Haywood, 85 P. 494, 12 Idaho 
78. ; 

[b] Attorney in fact.—Declara- 
tions by one accused of crime to one 
not a lawyer, acting as his “attorney 
in fact,” are not privileged. State v. 
Smith, 50 S.E. 859, 138 N.C. 700. 


[c] Pursuivant of Herald’s Col- 
lege.—A pursuivant of the Herald's 
College employed in the conduct and 
Support of a protest against a pedi- 
gree sought to be enrolled in the 
Herald’s College is not a legal ad- 
viser, and communications between 
him and his employer are not privi- 


Ieped inva court, of law. Slade wi 
Tucker, 14 Ch.D. 824. 
{d] Law student.—(1) Informa- 


tion obtained by, and communications 
made to, a law student in the office of 
the attorney consulted are not privi- 
leged. Andrews v. Solomon, 1 F.Cas. 
No. 378, Pet.C.C. 356. (2) Communi- 
cations made to a law student em- 
ployed by a party to assist in a law 
suit are not privileged, since a law 
student in this respect does not stand 
on any higher plane than a blacksmith 
retained in a like service. Schubkagel 
v.. Dierstein, 18 A. 1059, 131° Pa. 46) 
6 LR Au 4ei 


[e] Representative of adjusting 
agency.—In a personal injury action, 
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clude a disclosure.52 In other jurisdictions eonfiden- 
tial communications made in reliance upon the sup- 
posed relation of attorney and client, whether or not 
the party assuming to act as such is an attorney, are 
Communications between a person and 
his legal adviser, who had been a solicitor, but at the 
time of the communications had, without knowledge 
of the person making the communication ceased to 
practice, are privileged.** 


Practitioners before inferior courts. 
torney whose license permits him to practise only be- 
fore justices of the peace is consulted as to a propos- 
ed suit of which such justices have no jurisdiction, 
communications in the course of such consultation 
are privileged.®® 
not admitted to the bar but who is a regular practi- 
tioner before justices of the peace, and whose aid 
and counsel are sought as an attorney, are priv- 


Where an at- 


Also, communications made to one 


the exclusion of a deposition of a 
representative of an adjusting agency 
to which plaintiff intrusted the case 
is error. Watson v. Detroit Free 
Press, 226 N.W. 854, 248 Mich. 237. 


{f{] Engineer.—A communication 
made to one employed as an engineer 
and not admitted to practice law in 
the state is not privileged. Butler v. 
plate, 386 S.W.(2d) 493, 117 Tex.Cr. 


[g] Stenographer.— Where the 
payee of notes bearing fraudulent 
signatures, after inquiring of an at- 
torney at his home, if he was free to 
take suit against maker, whose sig- 
nature was genuine, obtained permis- 
sion to dictate to his stenographer, 
who did other work outside of her 
work for the attorney, a petition, affi- 
davit, and bond in attachment, which 
they later used as a basis of a threat 
of action in inducing the execution of 
a new note, the dictations to the 
stenographer were not privileged as 
being communications from attorney 
to client, the attorney not having been 
ultimately engaged to conduct the 
case. Mississippi Valley Trust Co. 
v. Begley, 275 S.W. 540, 310 Mo. 287. 


52. Hawes v. State, 7 So. 302, 88 
Ala. 37; Sample v. Frost, 10 Iowa 266; 
Foster v. Hall, 12 Pick. (Mass.) 89; 


Barnes v. Harris, 7 Cush. (Mass.) 576, 
54 Am.D. 734; Fountain v. Young, 6 
Esp. 118, 170 Reprint 846. 


53. People v. Barker, 27 N.W. 539, 
60 Mich. 277. 


{a] Tllustration.—A confession ob- 
tained from defendant in a criminal 
action by a detective from a detective 
agency representing himself to be a 
lawyer of celebrity, from Chicago is 
not admissible in evidence. People v. 
Barker, 27 N:-W. 539, 60 Mich. 277. 


54. Calley v. Richards, 19 Beav. 
401, 52 Reprint 406. 


55. English v. Ricks, 95 S.W. 189, 
117 Tenn. 73. See also Scales v. Kel- 
ley, 2 Lea (Tenn.) 706 (applying the 
rule of privilege to a person licensed 
to practice law in all causes before 
any justice of the peace. of the state, 
or the county court of his county). 


56. Benedict vy. State, 11 N.B. 125, 
44 Ohio St. 679. Contra State v. Burk- 
hardt, 7 Ohio Dec. (Reprint) 537. 


[a] Illustration.—The statements 
of one accused of crime, made to one 
whose regular employ ment is, and for 
many years has been, practicing law 
before justices of the peace, and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Foreign counsel. Where a resident and citizen 
brings foreign counsel into the country and there 
consults him about business relating purely to mat- 
ters within the country and having no connection 
with the laws of the foreign country which has alone 
given the counsel legal status, such communications 
are not privileged because at the time of communica- 
tion the counsel did not have the status of a profes- 
sional legal adviser.°? 


[§ 534] (b) Judge.®& While a judge who under- 
takes to give legal advice does not, in any technical 
sense, become the attorney of the person to whom it 
is given,°® yet the general rule of privilege as to con- 
fidential commtinieations between attorney and cli- 
ent®® applies to communications made to judges by 
those standing in ‘a confidential relationship to 
them,®? as, for example, communications arising out 
of the work in the consulting room of a surrogate be- 
tween that judicial officer and his chief clerk or ste- 
nographer.*2 There is not, however, any privilege 
as to communications made by a prisoner to the ex- 
amining magistrate when brought before the justice 
for examination®® even though he was not warned 
that any statements made by him might be used 
against him,** nor as to a communication made to a 
juvenile court judge by a boy before he became a 
ward of the court.*> 

Labor commissioner. A labor commissioner does 


not act in such a quasi-judicial capacity as to make 
communications made to him in respect of a strike 
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privileged.®® 


[§ 535] (ce) Patent Solicitor or Baten A soles 
tor of patents, who is not an attorney at law, is not 
privileged from testifying;°? nor are communica- 
tions with a patent attorney in respect of the cli- 
ent’s application for a patent in respect of which he 
now claims infringement privileged from inspee- 
tion.°8 But communications with a patent attorney 
in respect of an application now pending for a patent 
are privileged from inspection;®® and the rules of 
privilege applicable to communications between at- 
torney and client, or counsel and associate, have been 
held to govern communications of a party to patent 
litigation or his counsel, with an expert in the art in 
question, employed by the party to manage the liti- 

gation in his behalf, or with such an expert employ- 
a as assistant to counsel, in so far as he acts as such 
assistant, and not as a witness.?° 


[§ 536] (d) Notary. Instructions or communica- 
tions to a notary are not privileged.” 


[§ 537] (3) Communications through Agents—(a) 
In General. Communications to any person whose 
intervention is necessary to secure and facilitate the 
communication between attorney and client are priv- 
ileged,*? as communications through an interpreter™ 
or ‘other intermediary. 


{§ 538] (b) Communications to Clerk or Agent of 
Attorney. The privilege extends to confidential com- 
munications by the client to a clerk’® or agent’® of 


69. McKercher v. Vancouver-Iowa 


whose aid and counsel is sought as 
such attorney or counselor, such state- 
ments being made in answer to the 
inquiries of such adviser as to what 
the facts concerning the alleged of- 
fense were, are privileged communica- 
tions, and it is error to allow such ad- 
viser to testify, upon the trial of ac- 
cused, to the statements so made, al- 
though the witness had not been ad- 
mitted to practice in the courts of rec- 
ord of the state. Benedict v. State, 11 
N.E. poe 44 Ohio St. 679. 


5%. Save evlammotie O11 @or, 
(Ont.) Vioge] 2 Dom.L.R. 966. 


58. Competency of judge to tes- 
tify generally see supra §§ 236, 237. 


59. People v. Pratt, 94 N.W. 752, 
133 -Mich. 125, 67 R.A. 923. 


60. See supra § 532. 


61. People v. Pratt, 94 N.W. 752, 
133 Mich. 125, 67 L:R.A. 923; In re 


Cohen’s Estate, 174 N.Y.S. 427, 105 
Misc. 724. 
[a] Diustration.—Where defend- 


ant, after being subpcenaed by the 
grand jury, informed the prosecuting 
attorney that he would like to talk 
to an attorney before testifying, and 
asked if he could not talk to the judge 
who had impaneled the grand jury, 
and the prosecuting attorney took de- 
fendant to the judge’s room, to whom 
defendant stated tnat he wanted ad- 
vice, and the judge refused to give 
advice, but told defendant he was not 
obliged to say anything before the 
grand jury to incriminate himself, 
and advised him to see an attorney, 
but defendant stated that he was not 
acquainted with any attorneys whom 
he trusted, whereupon the judge told 
him he could not advise him for his 
personal benefit, but that if he testi- 
fied before the grand jury he should 
tell the truth, whatever it was, where- 
upon defendant, after a little delay, 
made a confession to the judge, such 
confession was a confidential commu- 
nication, and was inadmissible against 


,170 C. 5.26) 


defendant, on the ground of public 
policy. People v. Pratt, 94 N.W. 752, 
133. Mich. 125, 67 L.R.A. 923. 


62. In re Cohen’s Estate, supra. 


[a] Ministerial duties not privi- 
leged.—In the usual public duties of 
the office of surrogate, wherein the 
acts are ministerial, a confidential re- 
lationship does not exist between the 
surrogate and his chief clerk and 
stenographer, but all communications 
arising out of the work in the con- 
sulting room between surrogate and 
such persons are privileged. In re 
Cohen’s Estate, 174 N.Y.S. 427, 105 
Mise. 724. 


63. People v. Sharac, 176 N 
209 Mich. 249. 


[a] Zllustration.—Where one ac- 
cused of manslaughter was brought 
before a justice for examination, and, 
while the justice was explaining to 
accused that if he shot the man as 
stated in complaint he should waive 
examination, accused stated, “He got 
my wife, I shoot him,” etc., the justice 
eould testi fy to the admission, and 
such communication was not privi- 
leged. People vy, Sharac, 176 N.W. 431, 
209 Mich. 249, 


64. People v. Sharac, supra. 


65. Lindsey v. People, 181 P. 531, 
66 Colo. 343, 16 A.L.R. 768 [error dism 
A eDecun ve Zlet 2O0, Oo 500. Oo mulaaads 
785]. 

66. White Mt. Freezer Co. v. Mur- 
phy, 1W01™AS 357, VSN. 39:8! 


67. Brungger v. Smith, 49 F. 124. 


_(a]_ Patent agent.—Communica- 
tions betweén a person and his solici- 
tor while the latter is acting as his 
patent agent are not _ privileged. 
Moseley v. Victoria Rubber Co., 55 
L.T.Rep.N.S. 482. 


68. Moseley v. Victoria Rubber Co., 
supra; McKercher v. Vancouver-Iowa 
Sas Se Co., Ltd., (B.C.) [1929] 4 Dom. 


.W. 431, 


Shingle Co., Ltd., supra. 


70. Lalance, ete., Mfg. Co. v. Ha- 
berman Mfg. Co., 87 F. 563. 


ae Cano v. Robles, 32 Porto Rico 


Wakes Foster v. Hall, 12 Pick. (Mass.) 


73. U.S.—Andrews v. Solomon, 1 
F.Cas.No. 378, Pet.C.C. 359. 


Ala.—Hawes v. State, 7 So. 302, 88 
Ala. 37. 


Ind.—Maas v. Bloch, 7 Ind. 202. 


Mass.—Foster v. Hall, 12 Pick. 89, 
22 Am.D. 400. 


agai ea CED v. French, 3 Wend. 


Va.—Parker v. Carter, 4 Munf. (18 
Va.) 273, 6 Am.D. 5138. 


Eng.—Du Barre vy. Livette, 
78, 170 Reprint 96. 


74 Hawes v. State, 7 So. 302, 88 
Ala. 37. 


75. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 


Peet mgs er ts v. Gorham, 5 Cal. 


pnase-lndieuapolie v. Scott, 


Peake 


72 Ind. 


Mass.—Foster v. 
22 Am.D. 400. 


Minn.—Hilary v. Minneapolis St. 
R. Co., 116 N.W. 933, 104 Minn. 432. 


N.Y.—Sibley v. Waffle, 16 N.Y. 180; 
Brand v. Brand, 39 How.Pr. 193; Jack- 
po v. French, 3 Wend. 337, 20 "Am. De 


Eng.—Bowman v. Norton, 5 C.&P. 
177, 24 E.C.L. 265, 172 Reprint 929; 
Taylor Vai Horsten 2aCicsh a Lo othe EB. 
CORI tay ly) Reprint 89. 


76. Hawes v. State, 7 So. 302, 88 
Ala. 87; Anderson v. Bank of British 
Columbia, 2 Ch.D. 644, 650 (per Jes- 


Hall, 12 Pick. 89, 
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the attorney, and to communications by the attorney 
to his clerk.*7 But no privilege arises from the mere 
fact that the recipient of a communication was in fact 
the confidential clerk of an attorney, where the com- 
munication was not. made to him in that capacity 
with a view to its transmission to the attorney,‘® 
and, where communications are learned in the attor- 
ney’s office by persons working there, they are not 
privileged unless such persons are acting as agents or 
clerks for the attorney in the transaction.’® 


[§ 539] (c) Communications between Attorney 
and Agent of Client. The privilege extends to confi- 
dential communications by an agent to his principal’s 
attorney,®° and prevents the agent as well as the at- 
torney from testifying.*t It covers communications 
made by an officer of a corporation to the attorney for 
the corporation,®? but it does not extend to commun- 
ications after the agent is no longer active as the 
agent of the principal and when the principal, sus- 
pecting the agent of wrongdoing, is acting in hostility 
to him.8? Under a statute providing that an attorney 
or counselor at law shall not be allowed to disclose 
a communication made by his client to him or his ad- 
vice given thereon in the course of his professional 


employment, in a discovery proceeding to compel an® 
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officer of a plaintiff corporation to disclose reports on 
the strength of which the complaint was made, veri- 
fied, and the action begun, the officer of the corpora- 
tion need not testify as to any conversations or re- 
ports between plaintiff’s officers or agents and plain- 
tiff’s attorneys.8¢ 


[§ 540] (4) Communications between Attorney 
and Spouse of Client. The privilege has been held 
to extend to communications between the attorney 
and the wife of the client.8° However, a letter writ- 
ten to the attorney by the husband of the client is a 
communication of a third person and not privileged 
in the absence of a showing that the husband was 
the agent of the wife for the purpose of writing the 
letter.®® 


x 


[§ 541] (5) Communications between Attorney 
for Insurance Company and Policyholder. The re- 
ports of an occurrence coming to a casualty com- 
pany’s attorney from a policyholder who goes to him 
to report the occurrence because he expects an ac- 
tion or claim against him thereon are privileged ;** 
but communications between an employer and the at- 
torney for a liability company which disclaims labil- 
ity and refuses to represent the employer in defend- 


sel, M. ‘R.); Churton y. Frewen, 2 
Dr.&Sm. 390, 62 Reprint 669; Walsham 
v. Stainton, 2 Hem.&M. 1, 71 Reprint 
Sone 


[a] Proof of agency necessary.— 
An exception that an incriminating 
communication made by defendant to 
his brother-in-law was privileged be- 
cause the latter was acting as agent 
of defendant’s lawyer was untenable, 
where it was not shown that the wit- 
ness was acting as such agent, or that 
the communication was made to him 
in the belief that he was such agent, 
or in confidence other than reliance 
on the witness’ personal friendship. 
Com. v. Best, 62 N.E. 748, 180 Mass. 
492. . 


[b] Skilled investigator of docu- 
ments.—A report of a skilled inter- 
preter or translator of ancient docu- 
ments, employed by the solicitor be- 
cause he could not so effectually do 
the work himself to search ancient 
records and report such as he thinks 
will tend to support the client’s case, 
is privileged. Churton v. Frewen, 2 
Dr.&Sm. 390, 62 Reprint 669. 


[ce] Report of acconuntant.—The 
reports of an accountant employed by 
a solicitor to investigate books are 
privileged from production. Walsham 
v. Stainton, 2 Hem.&M. 1, 71 Reprint 

Sule 


77. Mostyn v. West Mostyn Coal, 
Cle, aCos o4 lac REDAN.S. Dol: 

78. Hawes v. State, 7 So. 302, 88 
Ala. 37. 

"79: Barnes’ vi Harris, 97). Cushe 
(Mass.) 576, 54 Am.D. 734; Wartell 


v. Novograd, 137 A. 776, 48 R.I. 296, 
53 A.L.R. 365. 


fa] Law student.—Facts learned 
by a law student in an attorney’s of- 
fice concerning a client’s affairs are 
privileged only in so far as the 
student was acting as the attorney’s 
clerk or agent, the mere fact that he 
was a part of the office being insuffi- 
cient to sustain the privilege. An- 
drews v. Solomon, 1 F.Cas.No. 378, 1 
BetC.C, 356). esarnes:, vy. .blarris, 7 
Cush. (Mass.) 576, 54 Am.D. 734; War- 
tell v. Novograd, 1387 A. 776, 48 R.I. 


- 


296, 538 A.L.R. 365. 


86. Cal—Webb v. Francis J. Le- 
wald Coal Co., 4 P.(2d) 532, 214 Cal. 
182, 77 A.U.R: 7675. 


Ga.—Philadelphia Fire Assoc. v. 
Fleming, 3 S.E. 420, 78 Ga. 733. 


Be cae eae en) v. Scott; 72 Ind. 
6. 


Iowa.—Leyner v. Leyner, 98 N.W. 
628, 123 Iowa 185. 


N.J.—State v. Loponio, 88 A. 1045, 
85 N.J.Law 357, 49 L.R.A.N.S. 1017. 


N.Y.—lLe Long v. Siebrecht, 187 N. 
WS 150,196 App. Div. 74: 


Eng.—Anderson v. Bank of British 
Columbia, 2 Ch.D. 644; Macfarlan v. 
Rolt; L.R. 14 Eq. 580; Reid v. Lang- 
lois, 2 Hall &T. 59, 73, 47 Reprint 1596, 
1 Macn.&G. 627, 47 Ch. 498, 41 Reprint 
1408; Russell v. Jackson, 9 Hare 387, 
41 Eng.Ch. 387, 68 Reprint 558. 


[a] Amanuensis.—Where a prison: 
er charged with murder was unable 
to write English, and necessarily em- 
ployed an amanuensis to write to em- 
ploy a lawyer for him, neither the 
letter nor the testimony of the aman- 
uensis as to the matter dictated to 
him in confidence could be admitted 
in evidence on the trial. State v. 
Loponio, 88 A. 1045, 85 N.J.Law 357, 
49 L.RiA.N.S. 1017. 


[b] Physician.—A report to the 
attorney for plaintiff by a physician 
who examined her for the purpose 
of aiding the attorney in the presen- 
tation of her cause is privileged as a 
“communication between attorney and 
agent of his client.” Webb v. Francis 
J. Lewald Coal Co., 4 P.(2d) 532, 214 
Cal mls25 ite wAn Linky. mono. 


[c] Wife as agent of husband.— 
A communication by a wife as her 
husband’s agent to the husband’s at- 
torney is privileged. Leyner v. Ley- 
ner, 98 N.W. 628, 123 Iowa 185, 


81. State v. Loponio, 88 A. 1045, 
85 N.J.Law 357, 49 L.R.A.N.S. 1017. 


62. Ex p. Abbott, 7 Montreal Leg. 
INaoios 
€3. Becher v. U. S., 5 F.(2d) 45. 


[a] Mllustration.—An agent’s com- 
munication to his principal’s attorney, 
on the attorney’s examination of the 
agent to ascertain whether the agent 
had converted the principal’s money 
at a time when the agent was no 
longer active as the principal’s agent 
is not privileged. Becher v. U. S., 
5 F.(2d) 45. 


84. Horlick Malted Milk Co. vy. 
Speigel, 144 N.W. 272, 155 Wis. 201. 


85. Scranton v. Stewart, 52. Ind. 
68; State v. Bell, 111 S.W. 24, 212 Mo. 


TTT SScottave Lives, joie IN. YS: 2495 22 
Misc. 749. 
[a] fllustrations.—(1) Where, aft- 


er the testator’s will was prepared and 
executed, the attorney who drew it 
sent for the testator’s wife, to con- 
sult with her regarding her rights un- 
der the will, what she said in the con- 
versation with relation thereto was 
privileged. Scott v. Ives, 51 N.Y.S. 
49, 22 Mise. 749. (2) A wife who con- 
sulted with her huSsband’s attorney 
for the preparation of his defense in 
a criminal action should not be re- 
quired to disclose communications be- 
tween herself and the attorney. State 
v. Bell, 111,S.W.-24, 212 Mo: 111. (8) 
Where a wife consults with her hus- 
band’s attorney as to matters con- 
nected with her separate estate, her 
communications to him are pr ivileged, 
as he will be regarded as the attor ney 
of both husband and wife. Scranton 
v. Stewart, 52 Ind. 68 


@6, Le Long v. Siebnécht: BR Fy GINS SR 
S. 150, 196 App.Div. 74. 


{a] EMustration.—A letter written 
to the attorney of defendant by the 
husband of defendant, in an action for 
specific performance of a contract to 
sell land, was a communication of a 
third person and was not privileged, 
in the absence of a showing that the 
husband was the agent of the wife for 
the purpose of writing the letter, al- 
though the husband aated as her agent 
in making the sale of the property. 
Le Long vy. Siebrecht, 187 N.Y.S. 150, 
196 App.Div. 74. 


87. Neugass v. Terminal Cab Cor- 
DORE UO R: 249 N.Y.S. 631, 139 Misc, 


For later cases, developments ind changes in the law see Annotations, same title and section number, 
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§§ 541-544] 


ing a claim by an injured employee are not priv- 
ileged.§8 

[§ 542] (6) Communications between Attorney 
and Third Person.’® Ordinarily a communication 
between an attorney and a person other than his ¢li- 
ent, or an agent of his client, is not privileged, al- 
though it may relate to the chent’s business,®® and 
although the person making the statement may be a 
witness for the client.°! However, in a given ease, 
whether or not communications between an attorney 
and a third person are privileged depends upon the 
circumstances thereof.°? Thus communications re- 
ceived by an attorney as counsel for his client from 
his client’s opponent which he transmits to his chi- 
ent are not privileged,®* nor are communications be- 
tween an attorney and a person not his client, while 
conducting a business matter with such person for 
his client, whether or not he is acting professionally 
at the time.®* In jurisdictions wherein it is pro- 
vided by statute that an attorney at law shall not 
disclose a communication made to him by his client 
during the existence of that relationship nor disclose 
any other fact which came to the knowledge of such 
attorney by reason of such relationship®® it is not 


- 88 Dixie Mfg. Co. v. Ricks, 112 S. 
FE. 370, 153 Ga. 364. 


89. Communications between at- 


| WITNESSES 


proceedings for a discovery of an at- 
torney’s information concerning prop- 
erty belonging to the estate of a de- 1 
cedent for whom he had been counsel, re 
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required that the information or communication shall 
come from the client,®® the privilege extending to 
communications between the attorney and a witness 
or friend who acted with the attorney for his client.°” 


[§ 543] (7) Communications between Attorneys. 
Where two or more attorneys represent the same par- 
ty, communications and consultations between them 
with respect to the rights, liabilities, ete., of such 
party are privileged.°8 Correspondence or communi- 
cations between the individual members of a firm of 
attorneys®® or between legal advisers representing 
the same parties stand on the same footing as com- 
munications between attorney and client and need 
not be produced at. the instance of a third person;+ 
but this rule is inappheable to communications be- 
tween the solicitors of opposite parties. A letter 
from an attorney to another attorney, written on 
the basis of a communication from one private friend 
to another, is not privileged.? As between members 
of the same law firm, papers relating to the business 
of a chent transacted by the firm are not privileged.* 


[§ 544] (8) Testimony by Client. 
extends to testimony of the client.® 


The privilege 
He cannot be 


99. Mostyn v. West Mostyn Coal, 
ete: Co:, 34. LAT Rep: N. Si beat 


Macfarlan v. Rolt, L.R. 14 Eq. 
580; Catt v. Tourle, 23 L.T.Rep.N.S. 


torney and his clerk see supra § 5388. 


90. U.S.—In re Ruos, 159 F. 252; 
General Electric Co. v. Jonathan 
Clark, ete., Co., 108 F. 170; Randolph 
v. Quidnick Co., 23 F. 278. 


Ala.—Vacalis v. State, 86 So. 92, 
204 Ala. 345 [rev 86 So. 89, 17 Ala. 
App. 521]. 


Ark.—Ehlers v. 
849, 182 Ark. 131. 


Cal.— Keohane v. Keohane, 
386, 38 Cal.App. 405. 


Idaho.—In re Niday, 98 P. 845, 15 
Idaho 559. 


Miss.—Perkins v. Guy, 55 Miss. 153, 
30 Am.R. 510. 


N.Y.—King v. Ashley, 72° N.E. 106, 
179 N.Y. 281; In re Mellen, 18 N.Y.S. 
515 [aff 33 N.E. 10838, 188 N.Y. 615]. 


Porto Rico.—Martinez v. Asencio, 
385 Porto Rico 481. 


Wis.—Herman v. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


[a] Eliustrations.—(1) An agree- 
ment between an attorney and the 
state as to immunity from prosecu- 
tion of his client, a witness, is not 
privileged. Vacalis v. State, 86 So. 
92, 204 Ala. 345 [rev 86 So. 89, 17 Ala. 
App. 521]. (2) A letter of the lessee’s 
attorney to the lessor regarding the 
amount due the lessee was not @ pro- 
fessional and confidential communica- 
tion requiring exclusion in an unlaw- 
ful. detainer suit by the landlord’s 
executors. Ehlers v. Rose, 30 S.W. 
(2d) 849, 182 Ark. 131. (3) Letters 
written by deponent’s solicitors to 
other persons in the course of their 
conducting deponent’s business were 
not necessarily confidential, because 
they referred to a client when there 
was no reasonable intendment that 
deponent was the client referred to. 
Hoffman v. Crerar, 17 Ont.Pr. 404. 


[b] Effect of statute.—The rule is 
not changed by Code (1907) §88§ 3962, 
4012. Vacalis v. State, 86 So. 92, 204 
Ala. 345 [rev 86 So. 89, 17 Ala.App. 
521]. 


[ce] 


Rose, 30 S.W.(2d) 


UTEP, 


Discovery proceeding,.—In 


Li 


é 


the attorney is properly required to 
give all his information or knowledge 
on the subject that does not involve 
communications with deceased. King 
v. Ashley, 72 N.E. 106, 179 N.Y. 281. 


Privilege as to communication by 
paxty to his adversary’s attorney see 
infra § 545. 2g 


91. Lalance, ete., Mfg. Co. v. Ha- 
berman Mfg. Co., 87 F. 563; Rockford 
v. Falver, 27 Ill.App. 604. 


[a] Tlustrations.—(1) Communi- 
cations made by a street commission- 
er to an attorney for a municipal cor- 
poration with regard to the condition 
of a street, the commissioner acting 
only aS a witness for the city in an 
action against it for personal injuries, 
are not privileged. Rockford v. Fal- 
ver, 27 Ill.App. 604. (2) Communica- 
tions 'between a party litigant or his 
counsel and one whose sole connec- 
tion with the case is that of a wit- 
ness, whether expert or not, called 
to testify by the party, are not priv- 
ileged. lLalance, ete., Mfg. Co. v. Ha- 
berman Mfg. Co., 87 F. 563. 


92. Dickerson vy. Dickerson, 153 N. 
EB. 740, 322 Ill. 492. 


93. Tutson v. Holland, 60 App.D.C. 
188, 50 F.(2d) 388 [cert den 52 S.Ct. 
21, 284 U.S. 632, 76 L.Hd. 538]. 


94. Herman v. Schlesinger, 90 N.W. 
460, 114 Wis. 382, 91 Am.S.R. 922. 


95. See statutory provisions. 


9@. Hernandez v. State, 18 Tex.App. 
134, 51 Am.R., 295. 


97. Rosebud v. State, 98 S.W. 858, 
50 Tex.Cr. 475; Hernandez v. State, 
18 Tex.App. 134, 51 Am.R. 295. 


98. Montgomery v. Perkins, 94 F. 
23; U.S. v. Six Lots of Ground, 27 
E.Cas.No. 16,299, 1 Woods 234 [aff 
OTUs: Wt 2s Led errgs | = Jones” ve 
Nantahala Marble, etc., Co., 49 S.E. 
945137 N.C 2373) “Missouri, ete.) Ri 
Co, v. Williams, 96 S.W. 1087, 43 Tex. 
Civ.App. 549; Mostyn v. West Mostyn 
Coal, ete.,. Co.,.384. L.T.Rep.N.S...531; 
Goodall y. Little, 1 Sim.N.S. 155, 40 
Hng.Ch. 155, 61 Reprint 60. 


485; Hughes v. Biddulph, 4 Russ. 190, 
4 Eng.Ch. 190, 38 Reprint 777; Goodall 
v.. Little, 1 Sim.N!S. 155, 40 Eng-Ch. 
155, 61 Reprint 60. 


2 Bell v. Staacke, 115 P. 221, 159 
Cal. 663; Title Ins. & Trust Co. v. 
California Development Co., 152 P. 
542, 171 Cal. 173; Ford v. Tennant, 32 
Beav. 162, 55 Reprint 63; Gore v. 
Harris, 15 Jur. 1168. 


[a] Illustrations.—(1) In a fore- 
closure of a trust deed letters written 
by the general counsel of a creditor 
to the attorney for the receiver of de- 
fendant were not inadmissible as priv- 
ileged. Title Ins. & Trust Co. v. Cali- 
fornia Development Co., 152 P. 542, 
71° Cal. 173.."'(2) "XxX" letter fromean 
attorney of record in response to a 
motion for a writ of assistance to the 
attorney for the moving party saying 
that he had forwarded the motion to 
his client with advice that there was 
no defense to the motion is not a 
privileged communication. Bell vy. 
Staacke, 115 P. 221, 159 Cal. 663. 


3. Hampson vy. Hampson, 26 L.J. 
Ch. 612. 


[a] Letter from solicitor to his 
law agents.—Letters written by a 
country solicitor to a member of a 
firm acting as his London agents are 
not privileged although the firm after- 
ward acted as his solicitor in a suit 
which involved the subject matter of 
the letters. Hampson v. Hampson, 26 
Lid. Oh. 61.2. 


4. Brown v. Perkins, 2 Hare 540, 
24 Eng.Ch. 540, 67 Reprint 223. 


_ [a] Accounting.—In a suit for tak- 
ing a partnership account between 
solicitors, brought by the representa- 
tives of a deceased partner, plaintiff 
is entitled to the discovery and pro- 
duction of papers material to the ac- 
count, although such papers relate to 
professional business transacted for 
their clients. Brown v. Perkins, 2 
Bae 540, 24 Eng.Ch. 540, 67 Reprint 


5. Bolt & Co. v. Gilmore, 198 N.Y. 
S. 616, 120 Mise. 116. : 


404 [70 C.J.] 


compelled to testify as to what he communicated to 
his attorney in confidence,* or what was communicat- 
ed to him by the attorney,’ but he cannot avail him- 
self of the privilege to shield himself from a dis- 
closure of facts which are a legitimate subject of 
inquiry,® and, although there is authority to the con- 
trary,? it has been held that where he becomes a 
witness, he may be asked on cross-examination 
whether he ever communicated to his attorney a fact 
In some jurisdictions, 
however, it is not the privilege of the client to tes- 


to which he has testified.+° 


tify as to communications or advice 


6. Ark.—Bobo v. Bryson, 21 Ark. 
387, 76 Am.D. 406. 
Ind.—Underhill v. State, 114 N.B. 


88, 185 Ind. 587; Bigler v. Reyher, 
43 Ind. 112; George v. Hurst, 68 N.E. 
1031, 31 Ind.App. 660. 


Iowa.—Barker v. Kuhn, 38 Iowa 392. 


Kan.—State v. White, 19 Kan. 445, 
27 Am.R. 137. 


La.—State v. Gosey, 35 So. 786, 111 
La. 616. 


N.J.—State v. Garris, 121 A. 292, 
98 N.J.Law 608. 


N.Y.—Bolt & Co. v. Gilmore, 198 N. 
Y.S. 616, 120 Misc. 116. 


N.D.—Leistikow v. Zuelsdorf, 122 
N.W. 340, 18 N.D. 511. 


Or.—Ex parte Bryant, 210 P. 454, 
106 Or. 359. 


Tex.—Herring v. State, (Cr.) 42 S. 
Wino Ode 


Utah.—State v. Woods, 220 P. 215, 
62 Utah 397. 


Vt.—Hemenway v. 
701. 


Wis.—Herman v. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


Eng.—Bolton v. Corporation of Liv- 
erpool, 1 Myl.&K. 88, 39 Reprint 614. 


Que.—Ex p. Abbott, 7 Montreal Leg. 
318. 


Smith, 28 Vt. 


N. 


[a] TIllustration.—In a prosecution 
for desertion and failure to provide 
for a wife and a minor child, refusal 
to allow cross-examination of the wife 
as to confidential statements made 
to her counsel during preparation of 
a petition for separate maintenance, 
and refusal to permit an inquiry of 
such counsel as to whether she told 
him that she had received certain pay- 
ments, is not error. State v. Garris, 
121 A. 292, 98 N.J.Law 608. 


7, Lyell v. Kennedy, 9 App.Cas. 
81. 


[a] Application of rule.—A client 
ts not bound to disclose any informa- 
tion given him by his solicitor as to 
the inferences drawn by the latter, or 
as to the effect on his mind of what 
he has seen or heard. Kennedy v. 
Lyell, 23 Ch.D. 387 [aff 9 App.Cas. 
81]. : 


[b] Belief of client based on 
knowledge or information derived 
from a_ privileged communication 
from his solicitor or agent is priv- 
jleged to the Same extent as the 
knowledge or information would be. 


Lyell v. Kennedy, 9 App.Cas. 81. 


8. Chellis v. Chapman, 7 N.Y.S. 78 
[atte 2G. IN Bcd OS, 15 IN weet | poe 
R.A. 784]. 


[a] Ilustration.—Defendant in a 
breach of promise case can be com- 
pelled to disclose whether he gave 
to his counsel all the letters which 
he received from plaintiff. Chellis y. 
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imparted to him 


Chapman, 7 N.Y.S. 78 [aff 26 N.B. 308, 
P25 NEN 2s td To NA. Sale 


9. Leistikow v. Zuelsdorf, 122 N.W. 
340, 28 IN. D. 511. 


10. State v. Tall, 45 N.W. 449, 43 
Minn. 273. 


11. See statutory provisions. 


12. Braxley v. State, 86 S.E. 425, 
17 Ga.App. 196. 


13. State v. Marshall, 8 Ala. 302; 
Crawford v. Raible, 221 N.W. 474, 206 
Iowa 732; Stoddard v. Kendall, 119 
N.W. 138, 140 Iowa 588; State v. Mil- 
ler; 141 PB. 2938, 80 Wash. 75. 


14. U.S.—York v. U. S. 224 F. 88, 
138 C.C.A. 356. 


Ala.—Baker v. Jackson, 40 So. 348, 
146 Ala. 688; Frederick v. State, 39 
So. 915; Williams v. McKissack, 22 
So. 489, 117 Ala. 441. 


Ark.—Ehlers v. Rose, 30 S.W.(2d) 
849, 182 Ark. 131. 


Cal.—Sharon v. Sharon, 22 P. 26, 
131, 79 Cal. 633; George v. Silva, 9 P. 
257, 68 Cal. 272; People v. Corbin, 5 
P.(2d) 461, 118 Cal.App. 392; Delger 
Vv. Jacobs, 125 -P.253,'19 CakApp.1197% 
acopte v. Heart, 81 P. 1018, 1 Cal.App. 

66. 


Colo.—Denver Tramway Co. v. 
Owens, 36 P. 848, 20 Colo. 107. 


Ga.—Mays v. Mays, 113 S.E. 154, 
153 Ga. 885; Dixie Mfg. Co. v. Ricks, 
112 S.E. 370, 153 Ga. 364; Harkless v. 
Smith, 41° S.H., 634, 115 .Ga., 350; 
Equitable Securities Co. v. Green, 39 
S.E. 434, 113 Ga. 1013; Brown v. Mat- 
thews, 4 S.E. 13, 79 Ga. 1. 


Ill.——Gronewold v. Gronewold, 136 
N.E. 489, 492, 304 Ill. 11 [quot Cye]; 
People v. Enright, 99 N.E. 936, 256 Tl. 
221, Ann.Cas.1913E 318; Granger v. 
Warrington, 8 Lil. 299; In re Wahl’s 
Hstate, 218 Ill.App. 295. 


Ind.—McDonald v. McDonald, 41 N. 
E. 336, 142 Ind. 55; Bingham v. Walk, 
27 N.E. 4838, 128 Ind. 164. 


Iow#.—State v. Stafford, 123 N.W. 
167, 145 Iowa 285; Moyers v. Fogarty, 
119 N.W. 159, 140 Iowa 701; Hansen 
v. Kline, 118 N.W. 504, 136 Iowa 101; 
Leyner v. Leyner, 98 N.W. 628, 123 
Iowa 185. 


Kan.—Union Pac. R. Co. v. Day, 75 
P. 1021, 68 Kan. 726; Sheehan v. Al- 
len, 74 P. 245, 67 Kan. 712; State v. 
Herbert, 66 P. 235, 63 Kan. 516; Rob- 
inson’s Ex’rs v. Blood’s Heirs, 62 P. 
677, 10 Kan. App. 576. 

Ky.—McCoy’s Adm’r v. McCoy, 125 
S.W. 177. 

Md.—Lanasa v. State, 71 A. 1058, 
109. Md. 602. 


Mass.—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485; Hoar v. Tilden, 59 N.E. 
641, 178 Mass. 157. 


Mich.—Ewers v. White’s Estate, 72 
N.W. 184, 114 Mich. 266; Lange v. 
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by his attorney, but under statutory provisions ex- 
isting therein!? the client is also prohibited from 
testifying thereon.?? 


[§ 545] b. Existence of Relation—(1) In General. 
The mere fact that a person is an attorney does not 
make every communication to him privileged.1? 
order that the rule of privilege may apply, the rela- 
tion of attorney and client must actually exist be- 
tween the parties at the time when the communica- 
tion is made or the information aequired,** or at 
least the party making the communication must have 


In 


Perley, 11 N.W. 193, 47 Mich. 352. 


Mo.—State ex rel. Chicago, R. I. & 
P. Ry. Co. v.. Woods, 292 S.W. 1033, 
316 Mo. 1032; State v. Hedgepeth, 28 
S.W. 160, 125 Mo. 14;sIn re Huffman’s 
Estate, 111 S.W. 848,132 Mo.App. 44; 
West v. Freeman, 69 Mo.App. 682 [cit 
State v. Hedgepeth, 28 S.W. 160, 125 
Mo. 14, as overr Cross v. Risgins, 50 
Mo. 335]. 


Mont.—Mackel v. Bartlett, 82 P. 795, 
33 Mont. 123. 


Neb.—O’Connor v. Padget, 116 N.W. 
1131, 82 Neb. 95; Farley v. Peebles, 
70 NW. 234. 50° Neb: 27235) Elomel at, 
Ins. Co. v. Berg, 65 N.W. 780, 46 Neb. 
600; Basye v. State, 63 N.W. 811, 45 
Neb. 261: Brady v. State, 58 N.W. 161, 
39 Neb. 529; Romberg v. Hughes, 26 
N.W. 351, 18 Neb. 579. 


N.J.—Gulick v. Gulick, 38 N.J.Hq. 
402 [aff 39 N.J.Eq. 516]. 


N.Y.—Rosseau v. Bleau, 30 N.E. 52, 
131 N.Y. 177, 27 Am.S-R. 518; Berg- 
mann v. Manes, 125 N.Y.S. 973, 141 
App.Div. 102; People v. Freeman, 118 
INDY. St 99) 1S 3A ppHpive= 630, 2:3) NEY. 
Cr. 564 [rev on other grounds 96 N.E. 
413, 203 N.Y. 267]; Kitz v. Buckmas- 
ter, 61 N.Y.S. 64, 45 App.Div. 283 
[leave to appeal den 62 N.Y.S. 1140, 
47 App.Div. 633]; Mowell v. Van 
Buren, 28 N.:Y.S.. 1035, %7~Hun 569; 
Haulenbeek v. McGibbon, 14 N.Y.S. 
393, 60 Hun 26, 20 N.Y.Civ.Proc. 406; 
Althouse v. Wells, 40 Hun 336; Avery 
v. Mattice, 9 N.Y.S. 166 [aff 30 N.E. 
1115 2,.1'32 INAV e014. 


Okl.—Potts v. Hale-Halsell Co., 1 
P.(2d) 650, 150 Okl. 248. 


Or.—Sitton v. Peyree, 241 P. 62, 242 
Prato lie Orrkowe 


Pa.—LlLyon v. Lyon, 47 A. 198, 197 
Pa. 212; In re Turner’s Hstate, 31 
A. 867, 167 Pa: 609; In re Seip’s Hs- 
tate, 305A. 226, 163:Pa. 423, 43 Am. 
eee 803; Beeson v. Beeson, 9 Pa. 


Tenn.—HEllis v. State, 20 S.W. 500, 
92 Tenn. 85; 
A.) 35 S.W. 444, 


Tex.—Simmons Hardware Co. v. 
Kaufman, 8 S.W. 288, 77 Tex. 181; 
Flack’s Adm’r y. Neill, 26 Tex. 273. 


Utah.—State v. Snowden, 65 P. 479, 
23 Utah 318. 


Vt.—Peltier v. Larose, 132 A. 45, 99 
Vt. 343; Childs v. Merrill, 29 A. 532, 
66 Vt. 302; Earle v. Grout, 46 Vt. Ta bS}e 
Coon v. Swan, 30 Vt. 6; Dixon v. 
Parmelee, 2 Vt. 185. 


Va.—Hall’s Adm’r v. Rixey’s Adm’r, 
6 S.H. 215, 84 Va. 790. 


Wash.—Olympia Béx & Package Co. 
V. Wacifie, Veneer Co... 213. By 24 V9 
Wash. 533; State v. Miller, 141 P. 293, 
80 Wash. 75; In re Beck’s Estate, 140 
P. 340, 79 Wash. 331. 


W.Va.—Woodrum v. Price, 140 S.E. 
346, 104 W.Va. 382. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Henry v. Nubert, (Ch. ° 
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believed that such relation existed.15 
posed client does not recognize the lawyer as his at- 
torney the communication is not privileged.'® 
not requisite, to give the rule operation, that there 
should be any particular form of application or en- 
gagement;!7 nor is it necessary that the attorney 
should have been retained generally in the matter as 
to which advice was sought,!® but the relation of at- 
torney and client must exist as to the subject. matter 
of the communication, or else the communication will 
Where the relationship exists 
between the attorney and the client acting in a repre- 
sentative capacity the privilege does not protect the 
chent in his individual capacity.2° There is no priv- 
ilege as to a communication by one party to his ad- 
versary’s attorney,”! or the attorney of another per- 


not be privileged.?® 


Wis.—Cobb v. Simon, 97 N-W. 276, 
119 Wis. 597, 109 Am.S.R. 909; Plano 
Mfe. Co. v. Frawley, 32 N.W. 768, 
$68 Wis. 577; Tucker v. Finch, 27 N.W. 
817, 66 Wis. 17; Dunn v. Amos, 14 
Wis. 106. 


Ont.—Rudd v. Frank, 17 Ont. 758. 


[a] Mlustraticns.—(1) <A _ state- 
ment by the grartor to an attorney 
after asking whether a will or deed 
was best, as to an intent to deed land 
to his son, is admissible where he had 
said nothing about employing the at- 
torney, and did not pay him anything, 
and did not ask him to prepare any 
papers. Mays v. Mays, 113 S.H. 154, 
153 Ga. 835. (2) Attorney and client 
relationship did not exist between an 
attorney and defendant being prose- 
euted for grand theft, precluding the 
attorney’s testifying, where the at- 
torney employed to investigate an- 
other’s relations with defendant had 
investigated matters in which defend- 
ant was involved. People v. Corbin, 
5 P.(2d) 460, 118 Cal.App. 392. (38) 
Where an attorney was consulted by 
two trustees of defendant corporation 
as individuals, and, when a course of 
action was agreed on, acted only for 
plaintiff corporation, in an action be- 
tween the corporations growing out of 
an alleged fraudulent contract to sell 
plaintiff certain real estate he was not 
disqualified as a witness. Olympia 
Box & Package Co. v. Pacific Veneer 
€o./ 213. PR. 24, 123 Wash? 533.0: (4) 
Where three persons were indicted for 
conspiracy, statements of one of them 
to the attorney of another were not 
privileged. Lanasa v. State, 71 A. 
1058, 109 Md. 602. (5) In an action 
by plaintiff as trustee to recover the 
amount of subscription paid under an 
agreement whereby defendant was to 
move its manufacturing plant, 
brought after defendant’s absolute re- 
fusal to move its plant because its 
claims against a third person had not 
been settied, the attorneys for such 
third person are competent to testify 
as to defendant’s declared intention 
not to move its plant. Graham v. C. 
L. Chapman Cream Separator Works, 
129 N.Y.S. 323, 145 App.Div. 62. (6) 
A conversation between defendant and 
an attorney visiting him at his moth- 
er’s request is not a confidential com- 
munication which is privileged. State 
v. Bittner, 227 N.W. 601, 209 Iowa 109. 


[b] Expectation of attorney imma- 
terial. The fact that the attorney 
supposed that the result of the con- 
versation would be that he would be 
employed will not make the communi- 
cation privileged. Rudd v. Frank, 
17 Ont. 758. 


[ec] Communications by benefi- 
ciaries of will.—In a will contest on 
the ground that the testatrix did not 
understand the will, and that it was 
obtained by undue influence, com- 
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If the sup- 
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mon defense.?* 


munications by her sons and the prin- 
cipal beneficiaries to the attorney 
whom they requested to draw the will, 
and communications by such attor- 
ney to them, are not privileged, Since 
in drafting the will the attorney acted 
for the testatrix. In re Beck’s Estate, 
140 P. 340, 79 Wash. 331. 


{ad] Attorney, who accepts office of 
director of corporation, is thereby re- 
moved from the relation of attorney 
to the officers of the corporation, so 
far as the corporate affairs are con- 
cerned, and his claim that he is privi- 
leged from answering questions in a 
judicial proceeding as to his knowl- 
edge of the affairs of the corporation 
is unfounded. Matter of Robinson, 
125 N.Y.S. 193, 149 App.Div. 329. 


[te] Presumption.—When a person 
calls on an attorney for professional 
advice as to dispcsition of his prop- 
erty and the attorney gives such ad- 
vice, it will be presumed, unless the 
contrary clearly appears, that the re- 
lation of attorney and client existed, 
especially where the attorney has 
previously represented the client. In 
re Mangan’s Will, 200 N.W. 386, 185 
Wis. 328. : 


Lo Smaletya Ua Sh" 32 BC20)2 H01 
[cert den 45 S.Ct. 462, 267 U.S. 602, 69 
L.Ed. 808]; Gronewold v. Gronewold, 
136 N.E. 489, 492, 304 Ill. 11 [quot 
Cyc]; Alderman v. People, 4 Mich. 
aA te SY Am.D. 321; Coon v. Swan, 30 


{[aJ Thus a communication made 
by one to an attorney under the im- 
pression that such attorney had con- 
sented or agreed to act for him is 
privileged, although the attorney him- 
self may not have so understood the 
agreement. Alderman v. People, 4 
Mich. 414, 69 Am.D. 321. 


[b] Statements made under erro- 
necus impression.—Statements made 
under an erroneous impression that 
the relation of attorney and client 
exists should be protected. Smale v. 
U.S.,; 3° F. (2d) “101 [eert den 45 Sct. 
462, 267 U.S. 602, 69 L.Ed. 808]. 


16. Shawmut Mining Co. v. Pad- 
gett, 104 A. 40, 1382 Md. 397. 


17. Lockhard v. Brodie, 1 Tenn.Ch. 
384; Orton v. McCord, 33 Wis. 205. 


18. Earle v. Grout, 46 Vt. 113. 


19. C. Aultman & Co. v. Daggs, 50 
reg eee 280; Harle v. Grout, 46 Vt. 


Necessity that communication re- 
late to subject matter of employment 
see infra § 557. 

20. In re Hoehl’s Estate, 193 N.W. 
514, 181 Wis. 190. 

[a] Thus a letter by an adminis- 


trator of an estate to his attorney con- 
cerning an inventory thereof was not 
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son,” or as to a communication between a defendant 
in a criminal case and his attorney and the attorney 
of a codefendant where each defendant is represent- 
ed by separate counsel and they do not make a com- 


Neither does it apply to a letter 


written by a beneficiary under a will to a testamen- 
tary trustee where there is no evidence of any at- 
torney-client relationship,?* nor does it prevent an 
attorney who did not occupy the relation of attorney 
to a party, from testifying concerning a conversa- 
tion by such party occurring in another case in a 
court room in the presence of the court and others.?° 


Nominal party. A communication by a nominal 
party to a suit who has no real interest in it or con- 
trol over it is not privileged.?® 


privileged, as the attorney was act- 
ing in a semipublic capacity, it being 
his duty to serve the estate and the 
court, as well as the administrator. 
In re Hoehl’s Estate, 193 N.W. 514, 
181 Wis. 190. 


21. U.S.—Brown v. Grove, 80 F. 
564, 25 C.C.A. 644. 
Keegan, 55 A. 340, 


Del.—Jolls  v. 
20 Del. 21. 


Ga.—McLean V. Clark, 47 Ga. 24; 
Thompson v. Wilson, 29 Ga, 539. 


Mo.—Gerhardt v. Tucker, 85 S.W. 
552, 187 Mo. 46. 


See a i ee v. Hurson, 32 Barb. 


Tenn.—Cummings y. Irvin, (Ch.A.) 
59 S.W. 153. 


But see Ward v. McIntyre, 48 N.B. 
233 (holding that in an action for 
libel a communication by a party to 
a suit to the solicitor of the other 
party, reasonably necessary to set- 
tle an outstanding claim, is privi- 
leged). 


[a] Thus a communication made 
by a party to his adversary’s attorney 
to be conveyed to his adversary is not 
privileged. Gerhardt v. Tucker, 85 S. 
W. 552, 187 Mo. 46. 


[b] Reliance upon attorney of ad- 
verse party.— Where an attorney act- 
ed for the payee in a note in the trans- 
actions leading up to its execution, 
tne maker’s reliance on him to insert 
the correct amount in the note did not 
constitute him her attorney, so as to 
render her statements made to him 
privileged. Cummings v._ Irvin, 
(Tenn.Ch.A.) 59 S.W. 1538. 


{[c] Payment of fee.—An attorney 
acting for a firm in completing ar- 
rangements for securing it by a trust 
deed for a line of credit to be allowed 
on goods to be ordered by the grantor 
is not disqualified from testifying as 
to the negotiations leading up to the 
deed by the fact that his fee for draw- 
ing it was paid by the grantor. 
Fie v. Grove, 80 EF. 564, 25 C.C.A. 


22. People v. Freeman, 118: N.Y.S. 
199, 183 App.Div. 630, 23 N.Y.Cr. 564 
[rev on other grounds 96 N.E. 413, 203 
NOYR S267). 


23. State v. Hodgdon, 94 A. 301, 89 
Vt. 148. 


24. Steketee v. Newkirk, 138 N.W. 
1034, 173 Mich. 222. 


25. Ayres v. Nopoulos, 
258, 204 Iowa 881. 


Matter occurring in open court as 
free from privilege see infra § 555. 


26. Sutcliffe v. Pence, 137 N.Ww. 
1026, 150 Iowa 648; Allen, Adams & 


216 N.W. 


406 [70 C.J.] 


[§ 546] (2) Communications before Employment 
—(a) InGeneral. Where at the time statements are 
made to an attorney, he stands in no professional re- 
lation to the person by whom such statements are 
made, the statements do not become privileged be- 
cause such person subsequently employs the attorney 
in the matter to which the statements relate.?* 


[§ 547] (b) Communications with View to Em- 
Where a person consults an attorney — 
with a view to employing him professionally, any in- 
formation acquired by the attorney in the course of 


ployment. 


Co. v.. Harrison, 30 Vt. 219, 73 Am.D. 
302. 

27. Ala.—Crawford v. MckKissack, 
1 Port: 433: 

Ga.—Churchill v. Corker, 
479. 

Tll.—People v. Enright, 99 N,E. 936, 
256 Ill; 221, Ann.Cas.1913H 318. See 
MeCloud v. Hogle, 200 Ill.App. 483. 


Ind.—Jennings v. Sturdevant, 
N.E. 61, 140 Ind. 641. 


Mass.—Foster v. Hall, 12 Pick. 89. 


N.Y:—Rintelen v. Schaefer, 143 N.Y. 
Beate 158 App.Div. 477, 11 Mills Surr. 


25 Ga. 


40 


N.C.—State v. 
138 N.C. 700. 


Okl.—Potts v. Hale-Halsell Co., 1 
F.(2d) 620, 150 Okl. 248; Evans v. 
State, 115 P. 809, 5 Okl.Cr. 6438, 34 L. 
IVCAMING STDC 


Pa.—-Leitch v. Diamond Nat. Bank 
of Pittsburgh, 83 A. 416, 234 Pa. 557. 


Wis.—Tucker v. Finch, 27 N.W. 817, 
G6UWis. 17. 

fa] Ruale applied.—On the contest 
of a will on the ground of incapacity 
and undue influence, testimony by the 
attorney for the testatrix as to con- 
versations with her prior to his em- 
ployment as such attorney is not in- 
admissible. Rintelen v. Schaefer, 143 
N.Y-S. 631, 158 App.Div. 477, 11 Mills 
Surr. 422. 


23. U.S.—Smale_ Vane Us assyein 
101 [cert den 45 S.Ct. 462, 
602, 65 L.Hd. 8081; Lew Moy v. U. 
Secon rhe 0" LoOnG, ClAl M2525 


Del.—Lupton vy. Underwood, 85 A. 
965, 26 Del. 519. 


Smith, 50 S.E. 859, 


. State, 39 S.E. 948, 
Young v. State, 65 Ga. 


114 Ga. 
525. 
Iowa.—In re Lathrop’s HMstate, 180 
N.W. 737, 190 Iowa 684; State v. Bly- 
denburg, 112 N.W. 634, 185 Towa 264, 
14 Ann.Cas. 443. Contra Theisen We 
Dayton, 47 N.W. 891, 82 Iowa 74. 


Ky.—Goode v. Commonwealth, 44 
S.W.(2d) 301, 241 Ky. 414, 

Me.-—Wade v. Ridley, 32 A. 975, 87 
Me. 368; Sargent v. Hampden, 38 Me. 
5381. 

Md.—Lanasa v. State, 71 A. 1058, 
109 Md. 602. 

Mich.—Devich v. Dick, 143 N.W. 56, 
177 Mich. 1738. 

Neb.—Fimple v. State, i77 N.W. 
798, 104 Neb. 471; Nelson v. Becker, 
48 N.W. 962, 32 Neb. 99. 


N.J.—State vy. Loponia, 88 A. 1045, 
85 N.J.Law 357, 49 L.R.A.N.S. 1017. 


iva ity 


N.Y.—Ney v. Troy, 3 N.Y.S.-679 [aff 
25 N.E. 952, 123 N.Y/ 628]. 

Ok1. State, 115 P. 809, 5 
Okl.Cr. 648, 34 L.R.A.N.S. 577. 


WITNESSES 


Pa.—Surface v. Bentz, 77 A. 922, 228 
Pa. 610). 21" “Ann Gass 1215." «Compare 
Heaton v. Findlay, 12 Pa. 304 (holding 
that facts stated to an attorney: to 
show that the cause in which he is 
sought to be retained does not conflict 
with the interests of a client for 
whom he is already employed are not 
confidential communications). 


8.C.—Clary v. Blackwell, 
223, 160 S.C. 142. 


Tenn.—English vy. Ricks, 95 S.W. 
189, 117 Tenn. 72. 


153 SE. 


Tex.—International & G. N. R. Co., 


v. Duncan, 121 aie 362, 55 Tex.Civ. 
App. 440. x 8 


Vt.—Strong v. Dodds, 47 Vt. 348. 


W.Va.—Woodrum vy. Price, 140 S.E. 
346, 104 W.Va. 382. 


[a] Statements made to attorney 
in his capacity as such as to the rela- 
tions between the testator and his 
wife, when consulted as to the ob- 
taining of a divorce, are not admissi- 
ble. English y. Ricks, 95 S.W. 189, 
117, Tenn. 3. 


29. U.S—Smale y. U. S., 3 F.(2d) 
101 -[cert den 45 S:Ct. 462, 267 U.S. 
602, 69 L.Ed. 808]; Lew Moy v. U. 
S., 237 FB. 50, 150'C.C. A, 252: 


Ala.—State v. Tally, 15 So. 722, 102 
Ala. 25. 


Colo.—Denver Tramway Co. vy. 
Owens, 36 P. 848, 20 Colo. 107. 


Del.—Lupton v. Underwood, 85 A. 
965, 26 Del. 519. 


Ga.—Peek Vv. Boone, 17 S.E. 66, 90 
Ga. 767. 


Ill.—Thorp v. Goewey, 85 Ill. 611. 
Ind.—Reed v. Smith, 2 Ind. 160. 


Iowa.—In re Lathrop’s Estate, 180 
N.W. 737, 190 Iowa 684; Hansen v. 
Kline, 113 N.W. 504, 136 Iowa 101. 


Ky.—Goode v. Commonwealth, 44 S, 
W.(2d) 301, 241 Ky. 414 


Mich.—Devich v.. Dick, 
177 Mich. 173. ; 


Miss.—Crisler v. Garland, 19 Miss. 
136, 49 Am.D. 49. 


Mo.—Cross v. Riggins, 50 Mo. 335. 


Neb.—Fimple v. State, 177 N.W. 
798, 104 Neb. 471. 


N.J.—State v. Loponia, 88 A. 1045, 
85 N.J.Law 357, 49 L.R.A-N.S. 1017. 


Okl.—Evans v. State, 115 PB. 809, 
5 OkLCr. 643, 34 L.R.A.N.S. 577. 


Pa.—Surface v. Bentz, 77 A. 922, 228 
Pa. 610, 21 Ann.Cas. 215. 


143 N.W. 56, 


S.C.—Clary v. Blackwell, 158 S.E. 
223, 160 S.C. 142. 
Tex.—International, ete, R. Co. v. 


Duncan, 121 S.W. 362, 55 Tex. Civ. App. 
440. 
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interviews or negotiations looking toward such em- 
ployment is privileged and cannot be disclosed,?* 
even though no actual employment of the attorney as 
such follows,2® and notwithstanding the attorney 
may be afterward employed by the adversary of the 
person who made such communication.®° 


[§ 548] (3) Communications after Relation Has 
Ceased. ‘There is no privilege as to communications 
made to or facts ascertained by the attorney, after 
his employment as such has terminated,*! even 
though such communications.are the same or substan- 


B. 4, 6 H,C.L. 12, 129 Reprint 857. 


But see People v. Heart, 81 P. 1018, 
1 Cal.App. 166 (holding that, on a 
vrosecution for murder, it was proper 
to permit the state, for the purpose of 
impeachment, to interrogate defend- 
ant’s wife as to statements made by 
her to an attorney at a time when she 
was endeavoring to retain him. as 
counsel for her husband, and to per- 
mit the attorney to state what was 
said to him, the attorney not having 
been retained, and the statements not 
purporting to have been conveyed 
from defendant). 


[a] MTllustration.—On the contest 
of the will of a divorced woman in 
favor of a man with whom the con- 
testants charged she had maintained 
illicit relations, testimony of an at- 
torney whom the beneficiary had con- 
sulted about retaining him in the case, 
although the employment was not 
consummated, as to an admission by 
the beneficiary that he had maintained 
illicit relations with the testatrix 
after her divorce, is inadmissible un- 
der the statute as confidential and 
privileged. In re Lathrop’s Estate, 
180 N.W. 737, 190 Iowa. 684. 


[b] Written communication._—A 
letter written by a prisoner for the 
purpose of employing and intended to 
employ and instruct an attorney is a 
privileged communication, although 
the attorney subsequently refuses the 
employment. State v. Loponio, 88 A. 
rie 85 N.J.Law 357, 49 L.R.A.N.S. 


[ec] It is immaterial that the fail- 
ure to employ was due to a disagree- 
ment as to fees, and to the client’s 
own withdrawal by. reason of the fee 
demanded. Goode v. Commonwealth, 
44 S.W.(2d) 301, 241 Ky. 414; Evans 
v. State, 115 P. 809, 5 Okl.Cr. 643, 34 
L.R.A.N.S. 577; Clary v. Blackwell, 
158 S.E. 223, 160 S.C. 142. 


30. Devich v. Dick, 143 N.W. 56, 
177 Mich. 173; Cross v. Riggins, 50 
Mo. 335. 

31. Cal.—Carroll v. Sprague, 59 
Cal. 655. 

Ga.—Philman vy. Marshall, 29 S.B. 
598, 103 Ga. 82. 

Ind.—Harless v. Harless, 41 N.E. 


592, 144 Ind. 196; Doan v. Dow, 35 N. 
E. 709, 8 Ind.App. 324. 


Iowa.—Hansen v. Kline, 113 N.W. 
504, 1386 Iowa 101. 


Kan.—State v. Herbert, 66 P. 235, 
63 Kan. 516. 


Ky.—McCoy’s Adm’r v. McCoy, 125 
S.W. 177. 


La.—Williams, Phillips cq lowe Bie 
Benton, 12 La.Ann. 91. 


Mass.—Foster v. Hall, 12 Pick. 89. 


N.J.—Fox v. Forty-Four Cigar Co., 
ae A. 184, 90 N.J.Law 488, 5 A.L.R. 
23. 


N.Y.—Wadd v. Hazleton, 17 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tially the same as those made by the client while the 
relation existed ;*? and a fortiori, where an attorney 
has been consulted professionally but his employment 
as attorney has not followed, there is no privilege as 
to communications made after it has been determin- 


ed that he is not to be employed.*® 


[§ 549] (4) Payment of Retainer or Fee. 
an attorney is consulted and acting professionally it 
is not necessary, in order to render communications 
to him privileged, that he should require or be paid 


410, 62 Hun 602 [rev on other grounds 
SBN Es PES), dio te Ne ae 2 Ds -SoyeAIN. Sack 
707, 21 L.R.A. 693]; Mandeville v. 
Guernsey, 38 Barb. 225; Marsh v. 
Howe, 36 Barb. 649: Lawless v. Schoe- 
naker, 264 N.Y.S. 280, 147 Misc. 626. 


N.C. Cole, 47 S.E. 655, 
135 N.C. 583. 

Okl.—Evans v. State, 115 P. 809, 5 
Okl.Cr. 648, 34 L.R.A.N.S. 577. 


Or.—In re Young’s Estate, 116 P. 
95, 1060, 59 Or. 848, Ann.Cas.1913B 
1304 [petition den 126 P. 992, 63 Or. 


Pa.—In re Turner’s Hstate, 31 A. 


867, 167 Pa. 609. 


Wash.—State v. 
448, 133 Wash. 579. 


Eng.—Cobden v. Kendrick, 
431, 100 Reprint 1102. 


[a]. Tlustrations.—(1) In an ac- 
tion for services rendered a deceased 
person, it was not error to allow a 
witness, who had been deceased's at- 
torney, to testify as to a conversation 
had by him with deceased, it being 
shown that at the time he was acting 
as attorney for another. McCoy’s 
Adm’r v. McCoy, (Ky.) 125 S.W. 177. 
(2) A letter from a party to one whose 
relation as his counsel had ceased, if 
it ever existed, containing statements 
tending to prove fact pertinent to is- 
sue, is not a privileged communica- 
tion, and is competent against the 
writer. Fox v. Forty-Four Cigar Co., 
101 A. 184, 90 N.J.Law 483, 5 A.L.R. 
723. (3) Where the relation of attor- 
ney and client had terminated when 
the attorney received a letter from 
his former client with reference to de- 
cedent’s estate, the attorney was not 
disqualified to testify to a postscript 
attached to the letter asserting that 
the rainbow the subscriber chased 
was quite brilliant, and that she would 
have a will for probate that would 
surprise the attorney, on an issue as 
to the genuineness of an alleged will 
subsequently offered by her for pro- 
bate which was claimed to be a for- 
gery. In re Young’s Estate, 116 P. 
95, 1060, 59 Or. 348, Ann.Cas.1913B 
1210 [petition den 126 P. 992, 63 Or. 
120]. 

[b] After compromise.—An attor- 
ney may testify as to a conversation 
between him and his client touching 
the justice of his suit after a writ of 
inquiry executed on an interlocutory 
judgment, and a compromise thereon, 
for, the purpose of the suit having 
been obtained, the communication can- 
not be said to have been made by way 
of instruction for conducting the 
cause. Cobden v. Kendrick, 4 T.R. 
431, 100 Reprint 1102. 

32. Brady v. State, 58 N.W. 161, 
39 Neb. 529; Yordan v. Hess, 13 Johns. 
(N.Y.) 492. 

33. Iowa.—Hansen y. Kline, 113 N 
W. 504, 136 Iowa 101. 


Bruemmer, 234 P. 


AT Ev: 


Neb.—Farley vy. Peebles, 70 N.W. 
231, 50 Neb. 723. 
N.Y.—People v. Hess, 40 N.Y.S 


486, 8 App.Div. 143. 


, 
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a regular retainer,?4 or should charge or receive any 
fee for his advice or services.*° 
compensation was paid to or expected by the attor- 
ney may, however, tend to refute a claim that the re- 
lation of attorney and client existed.*° 


The fact that no 


[§ 550] (5) Communication Must be to Attorney 


Where 


N.C.—Setzar v. Wilson, 26 N.C. 501. 


Wis.—Piano Mfg. Co. v. Frawley, 32 
N.W. 768, 68 Wis. 577. 


[a] Tllustration.—Where an at- 
torney who represented his client in 
all his legal matters told his client 
that he could not and would not rep- 
resent him in a particular matter, and 
the client subsequently discussed the 
matter with the attorney, saying that 
he did not wish to consult him as 
counsel but to talk to him as a person 
in whom he had confidence. People 
v. Hess, 40 N.Y.S. 486, 8 App.Div. 143. 


34. Colo.—Denver Tramway Co. V. 
esa pa 86 P. 848, 20 Colo. 107. 


owa.—In re Lathrop’s Hstate, 180 
NWS 737, 190 Iowa 684. 


Teen Shoshan v. Allen, 74 P. 245, 
67 Kan. 712; State v. Herbert, 66 P. 
235, ‘o3eisans 516. 


Pa.—Beeson v. Beeson, 9 Pa. 279. 


Tenn.—McMannus vy. State, 2 Head 
fan Lockhard v. Brodie, 1 Tenn.Ch. 
84. 


Utah.—State v. Snowden, 65 P. 479, 
23 Utah 318. 


35. U.S.—Alexander v. U. S., 11 S. 
Ct S50; ros US. Oss nos Ld. 954; 
Vogel v. Gruaz, 4 S.Ct. 12, 110 U.S. 
311, 28 L.Ed. 158; Lew Moy Ve U.S 4 

234 1.150, W500 C.C.A. 252. 

Ark.—Andrews v. Simms, 33 Ark. 
Yeigits 

Ill.— Dickerson v. Dickerson, 153 N. 
E. 740, 322 Tl. 492. 

Kan.—Sheehan y. Allen, 74 P. 245, 
67 Kan. 712; State v. Herbert, 66 P. 
235, 63 Kan. 516. 
pes tes v. Robles, 4 Mart.N.S. 

i 

Md.—Hunter v. 
Co., 1 Md. 504. 

Mass.—Foster v. Hall, 12 Pick. 89. 

Mich.—Devich v. Dick, 143 N.W. 56, 


177 Mich. 173; Mack v. Sharp, 101 N. 
W. 631, 188 Mich. 448, 5 Ann.Cas, 109. 


Miss.—Crisier v. Garland, 19 Miss. 
136, 49 Am.D. 49. 


Mo.—Cross v. Riggins, 50 Mo. 335; 
are parte Schneider, (App.) 294 S.W. 


Van Bomhorst & 


Mont.—Davis v. Morgan, 47 P. 793, 
19 Mont. 141. 


Neb.—Matters v. State, 232 N.W. 
781, 120 Neb. 404; Fimple v. State, 1 biG 
N.W. 798, 104 Neb. 471. 


N.Y.—Bacon y. Frisbie, 80 N.Y. 394, 
36 Am.R. 627 [mod 15 Hun 26]; March 
v. Ludlum, 3 Sandf.Ch. 35, 4 N.Y.Leg. 
Obs. 216. 


OkK1.Cr. 648, 34 L.R.A.N.S. 577. 


Or.—Sitton v. Peyree, 241 P. 
Pens UW LOr? kOe. 


Pa,—Beeson vy. Beeson, 9 Pa. 279. 


Tenn.—McMannus v. State, 2 Head 
a Lockhard v. Brodie, 1 Tenn.Ch. 
384. 
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as Such. The privilege extends only to communica- 
tions made to the attorney, in his professional ca- 
pacity, by his client, and does not extend to com- 
munications to him in any other capacity,®* as, for 


Utah.—State v. Snowden, 65 P. 479, 
23 Utah 318. 


W.Va.—Donohoe v. Collett, 105 S.E. 
265, 87 W.Va. 383. 


Wis.—In re Mangan’s Will, 200 N. 
W. 386, 185 Wis. 328; Bruley v. Gar- 
vin, 81 N.W. 1038, 105 Wis. 625, 48 L. 
R.A. 839. 


[a] Payment to be by third person. 
—A communication to an attorney 
may be confidential, although the par- 
ty making the communication is} 20 
the time, under an impression that an- 
other person, also interested in the 
case, is to pay the attorney’s fee. 
eee v. Van Bomhorst & Co., 1 Md. 


36. Thompson v. Kilborne, 28 Vt. 
750, 67 Am.D.’ 742. See Matter of 
Monroe, 20 N.Y.S. 82, 84, 2 Conn.Surr. 
395 (where it is said: “Sidewalk ad- 
vice from attorneys upon legal ques- 
tions, for which no compensation is 
asked or expected, and none given ex- 
cept a luncheon, should not be re- 
garded as a privileged communica- 
tion’). 

37. 
424, 

Ala.—Brazier v. Fortune, 10 Ala. 
516; State v. Marshall, 8 Ala. 302. 


» Cal.—Franzen vy. Shenk, 221 P. 932, 
192 Cal. 


U.S.—In re Fisher, 51 F.(2d) 


572; Sharon v. Sharon, 22 P 
26,75 LoL, 79 Cal. 633; Carroll Vv. 
Sprague, 59 Cal. 655; Satterlee v. 


Bliss, 36 Cal. 489; Ong v. Cole, 188 P. 
812, 46 Cal.App. 63. ~- 


D.C.—Patten vy. Glover, 1 App.D.C. 
466 [aff 17 S.Ct. 411, 165 U.S. 394, 41 
RUC Oliver v. Cameron, 11 D. 


Fla.—Herrin v. Abbe, 46 So. 188, 55 
Fla. 769, 18 L.R.A.N.S. 907. 


Ga.—Coker v. Oliver, 
4 Ga.App. 728. 


Ill—Goltra v. Wolcott, 14 Ill. 89. | 


Iowa.—Stoddard v. Kendall, 119 N. 
W. 138, 140 Iowa 688; Pierson v. 
Steortz, Morr. 136. 


Kan.—Union Pac. R. Co. v. Day, 75 
Per lO Gos, Mans 72 6: 


Mass.—Hatton v. Robinson, 14 Pick. 
416, 25 Am.D. 415. 


Mich.—Dikeman vy. Arnold, 44 N.W. 
407, 78 Mich. 455; Alderman v. Peo- 
ple, 4 Mich. 414, 69 Am.D. 321. 


Mo.—Wilson v. Godlove, 34 Mo. 337; 
In re Huffman’s Estate, 111 S.W. 848) 
132 Mo.App. 44. 


62 S.E. 483, 


N.Y.—People v. Farmer, 87 N.E. 
Adi, 194 NEY. 251, 23) INO @ree omer 
Hoffman v. Smith, 1 Cai. 157. 

Pa.—Beeson v. Beeson, 9 Pa. 279; 


Matthews’ Estate, 1 Phila. 292. 
goer ae Me RRS v. State, 2 Head 


Tex.—Hyman v. Grant, 112 Sw. 
1042, 102 Tex. 50; Butler v. State, 36 
S.W. (2d) 493, 117 Tex.Cr. 531. 


vVt.—Earle v. Grout, 46 Vt. 113: 
Thompson vy, Kilborne, 28 Vt. 750, 67 
Am.D. 742. 
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example, where communications are made by or to 
an attorney merely as a friend or agent and not pro- 
fessionally,?* or as a private secretary in the matter 
involved,?® or where business rather than legal advice 
Neither is there any privilege as to 
communications with reference to a matter in which 
the attorney acts, not in his professional capacity, 


was sought. ae 


Va.—Parker v. Carter, 4 Munf. 273. 


Wis.—Koeber v. Somers, 84 N.W. 
991, 108 Wis. 497, 52 L.R.A. 512. 


Eng.—Smith v. Daniell, L.R. 18 Eq. 
649; Bramwell v. Lucas, 2 B.&C. 745, 
9 ECL. 323, 107 Reprint 560; Green- 
ough v. Gaskell, Coop. t. Brough, 96, 
47 Reprint 35, 1 Myl.&K. 98, 7 Eng. 
Chorgs. 39 Reprint 618; Pritchard Vv. 
Foulkes, Coop. Pr. Cas. 14, 47 Reprint 
379; Kelly v. Jackson, 13 Ir.EKq. 129; 
Ford v. De Pontes, 5 Jur.N.S. 993; 
Moseley v. Victoria Rubber Co., 55 Ts 
T.Rep.N.S. 482; Walker v. Wildman, 
6 Madd. 47, 56 Reprint 1007; Goodall 
vy. Little, 1 Sim.N.S. 155, 40 Eng.Ch. 
155, 62 Reprint 60; Walsh v. Trevan- 
ION Loi Sim. 5 00, 38 Eng.Ch. 577, 60 
Reprint 743; Wilson Wi Rastall, 2°. Fx, 
753, 100 Reprint 1283. 


Ont.—Clergue v. McKay, 3 Ont.L. 

3 [foll Moseley v. Rubber Co., 55 L.T. 
Rep.N.S. 482]; Rudd v. Frank, 17 Ont. 
758. 


[a] Accountant.—Information giv- 
en to an accountant, and to the ac- 
countant’s employees, for the purpose 
of making a financial statement and 
doing other work characteristically 
performed by an accountant, is not 
privileged, although the accountant, 
acting as attorney, also rendered le- 
gal advice on the basis thereof. In 
re Fisher, 51 F.(2d) 424. 


[b] As public officer.—A communi- 
cation made by a client to an attor- 
ney as a public officer to enable him 
to act in that capacity is not priv- 
ileged. People vy. Farmer, 87 N.E. 
457, 194 N.Y. 251. 


[ec] Petition to legislature.—An 
application to an attorney at law, by 
a colored person, to draw a petition 
to the legislature for his freedom, was 
not a privileged communication be- 
tween attorney and client, the nature 
of the employment being such as did 
not require legal skill in its execu- 
tion. State v. Marshall, 8 Ala. 302. 


38. Ill.—Gronewold v. Gronewold, 
1386 N.B. 489, 304 Ill. 11; Goltra v. 
Wolcott, 14 Ill. 89. 


Pa.—Beeson vy. Beeson, 9 Pa. 279. 
Vt.—Coon v. Swan, 30 Vt. 6. 


Wis.—Winn v. Itzel, 103 N.W. 220, 
125 Wis. 19. 


Eng.—Bustros v. White, 1 Q.B.D. 
423° “smith v. Daniell, LR. £38) Hg. 
649; Bramwell v. Lucas, 2 B.&C. 745, 
9 B.C.L. 323, 107 Reprint 560; Green- 
law v. King, 1 Beav. 1387, 17 Eng.Ch. 
137, 48 Reprint 891; Greenough v. 
Gaskell, Coop. t. Brough. 96, 47 Re- 
print 35, 1 Myl.&K. 98, 7 ne. Ch: 98; 
39 Reprint 618; Moseley v. Victoria 
Rubber Co., 55 LT. Rep.N.S. 482; Wil- 
son v. Rastall, 4 T.R. 752, 100 Reprint 
1283. 


[a] As banker.—Where a witness 
had abandoned the practice of law 
and was engaged in banking, although 
he sometimes gave legal advice to 
customers, in a transaction in which 
he held a deed for a customer to be 
delivered to the customer’s son, he 
was not an attorney, so-as to make 
communications concerning the deed 
to him by the customer inadmissible 
on the ground of being statements be- 


WITNESSES 


tween an attorney and client... Grone- 
wold v. Gronewold, 136 N.E. 489, 304 
Tell 


39. Leahey v. O’Connor, 127 A. 65, 
281 Pa. 488. 


[a] Tlustration.—Testimony of a 
witness as to a conversation between 
himself and the testator is not inad- 
missible, on the ground that he was 
testifying adversely to the interest of 
decedent for whom he had been attor- 
ney, where the evidence showed that, 
although a lawyer, he acted as the 
testator’s private secretary in the 
matter involved. Leahey vy. O’Connor, 
127 A. 65, 281 Pa. 488. 


49. In re Perkins’ Estate, 
45, 195 Cal. 699. 


[a] Advice as to loan.—In a will 
contest, on the ground of undue in- 
fluence and lack of the testatrix’s 
mental capacity, the court did not err 
in admitting testimony of an attorney 
as to a conversation between himself 
and the testatrix relative to a propos- 
ed loan, and her appearance at the 
time. In re Perkins’ Estate, 235 P. 45, 
195) Cail. .6:9'9% 


41. U.S—Grant v. United States, 
33 S.Ct. 190, 227 U.S. 74,57 L.Hd. 423 
Pati eo Sain 7 OSs 


Ga.—Turner v. Turner, 50 S.E. 969, 
123 Ga.'5,.107 AmiS-R.° 76>) Collinsr: 
Johnson, 16 Ga. 458; Elder v. Hewitt, 
126 S.H. 848, 33 Ga.App. 410. 


Ill.—Gronewold v. Gronewold, 136 
N.E. 489, 492, 304 Ill. 11 [quot Cye]. 


N.Y.—Lifschitz v. O’Brien, 127 N.Y. 
S. 1091, 143 App.Div. 180; Avery v. 
Lee, 102 N.Y.S. 12, 117 App.Div. 248; 
Howe v. Stuart, 123 N.Y.S. 971, 68 
Misc. 352 [rev 124 N.Y.S. 416, 67 Misc. 
240]; Phoebus v. Webster, 82 N.Y.S. 
868, 40 Misc. 528. 


Pa.—Wilson’s Estate, 14 Pa.Dist.& 
Co. 239. 


[a] TIllustrations.—(1) Code Civ. 
Proc. § 835, protecting one against 
revelation by his attorney of com- 
munications made to him in a profes- 
sional capacity, does not apply to 
management of the client’s property, 
since that is an agent’s and not an 
attorney’s function; and hence the 
statute does not protect an attorney, 
examined as a third party in proceed- 
ings supplementary to execution, from 
stating whether he manages any real 
estate for the debtor, or whether he 
has any of the debtor’s property. 
Howey. stuacey, 123 NYAS. © 9Wde 68 
Misc. 352 [rev 124 N.Y.S. 416, 67 Misc. 
240]. (2) An attorney cannot assert 
a privilege to refuse to produce books 
of a client, in his possession, where 
they were delivered to him for safe- 
keeping as the client’s agent, and not 
for the purpose of consultation or oth- 
erwise in his professional capacity. 
Grant v. United States, 33 S.Ct. 190, 
2a U.S. 74, 57 L.Ed. 423 [aff 198 B. 
708]. 


[b] Agent to procure loan.—(1) 
Although an agent to procure a loan 
of money for the borrower is an at- 
torney, such employment does not es- 
tablish the relationship of attorney 
and client so as to render the agent 
incompetent to testify as to transac- 
tions with the principal. Elder v. 


235 P. 
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but merely as an agent or attorney im fact,*? deposi- 
tary,*? particularly where he has instructions to de- 
liver the instrument deposited to a third person,** or 
abstracter of titles.*4 
mere scrivener in preparing a deed, will, or other in- 
strument in accordance with instructions given to 
him may testify as to the transaction;*5 and an at- 


An attorney who acted as a 


Hewitt, 126 S.E. 848, 33 Ga.App. 410. 
(2) Where an attorney is employed 
in procuring a loan, but merely as an 
agent, the communications between 
him and his principal do not relate to 
a “professional employment,” under 
Code Civ. Proc. § 835, relating to com- 
munications with a client, and the 
communication is not privileged. 
Lifschitz v. O’Brien,.127 N.Y.S. 1091, 
143 App.Div. 180, 2 N.Y.Civ.Proc.N.S. 
236. 


[c] Real estate broker.—Com- 
munications to an attorney acting as 
a real estate broker are not privileg- 
ed. Avery v. Lee, 102 N.Y.S. 12, 117 
App.Div. 248. 


42. Gronewold v. Gronewold, 136 
N.E. 489,492, 304 Dll. 11 [quot Cyc]; 
Howe v. Stuart, 123 N.Y.S. 971, 68 
BOT: 352 [rev 124 N.Y.S. 416, 67 Misc. 


43. Richards v. Smith, 160 S.E. 
608, 173 Ga. 424; Dickerson v. Dicker- 
son, 153 N.B. 740, 322 T4925 ~“Ros- 
seau v. Bleau, 30 Ni 52j;.432 Ney 
177,.27 Am.S.Ra 518. 


[a] Reason for rule.—In the na- 
ture of things the intention of the 
client can be effectuated, and the deed 
given validity, only by a disclosure on 
the part of the attorney to third per- 
sons of the communication made to 
him by the client, and such communi- 
cation does not come within the rule 
as to. privileged communications. 
Dickerson v. Dickerson,.153 N.E. 740, 
322 Ill. 492. 


[b] Rule applied.—(1) Attorneys, 
whom the grantor consulted and had 
draw up deeds which he left with 
them to be delivered to the grantees 
upon his death, were competent to 
testify, after the grantor’s death, 
to instructions and circumstances. 
Dickerson v. Dickerson, 153 N.E. 740, 
322 Ill. 492. (2) An attorney is com- 
petent to testify that he drew a deed 
and that his client left it with him for 
delivery if the grantee would put up 
enough money. Richards v. Smith, 
160 S.E. 608, 173 Ga. 424. 


44. Gronewold v. Gronewold, 136 
N.B. 489, 492, 304 Ill. 11 [quot Cyc]; 
Stallings v. Hullum, 15 S.W. 677, 79 
Tex. 421. 


45. U.S.—Freund v. Johnson, 46 F. 
(2d) 272 [cert den 51 S.Ct. 495, 283 
U.S. 849, 75 L.Ed. 1457). 


Ark.—Shepard v. Mendenhall, 191 


S.W. 237, 127 Ark. 44, 
Cal.—Collette v. Sarrasin, 193 P. 
STi el S4eCalii2s One. v. Cole 188. i: 


812, 46 Cal.App. 63; Ferguson v. Ash, 
L150 MEN 65%,-22 7 Cal. Appa) 375; Delger 
v. Jacobs, 125 P. 258, 19 Cal.App. 197. 


Colo.—Caldwell v. Davis, 15 P. 696, 
10 Colo. 481, 3 Am.S.R. 599; Machette 
v. Wanless, 2 Colo, 169. 


Conn.—Fine v. Moomjian, 
241, 114 Conn. 226; 
4 A. 99, 538 Conn. 579. 


Dak.—O’Neill v. Murry, 50 N.W. 619, 
6 Dak. 107. 


Ill.—Dickerson v. Dickerson, 153 
N.E. 740, 322 Ill. 492;° Gronewold v. 
Gronewold, 136 N.E. 489, 492, 304 Ill. 
11 [quot Cyc]; Spencer.v. Razor, 96 
N.E. 300, 251 Ill. 278; Potter v. Bar- 


158 A. 
Todd v. Munson, 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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torney who acts merely as a notary in taking the ac- 
knowledgment of a deed or other instrument may tes- 
tify as to communications made to him at the time 
But where an at- 
torney is employed in his professional capacity he 
cannot testify as to communications in regard to a 
deed or other instrument, which he prepared for his 
client in the course of such employment;** so in- 


or the attending cireumstances.*® 


ringer, 86 N.E. 2338, 236 Ill. 224; 
Champion v.‘McCarthy, 81 N.E. 808, 
228 Il). 87, 11 L.R.A.N.S. 1052, 10 Ann. 
Cas. 517; Tyler v. Tyler, 21 N.B. 616, 
126 Ill. 525, 9 Am.S.R. 642; Smith v. 
Long, 106 Ill. 485; De Wolf v. Stra- 
der, 26 Till. 225,. 79 -Am:D. 371; In re 
Wahl’s Estate, 218 Ill.App. 295. 


Ind.—Hanlon v. Doherty, 9 N.E. 
782, 109 Ind. 87;, Borum v. Fouts, 15 
Ind. 50; Allen v. Bollenbacher, 97 N. 
HB. 817, 49 Ind.App. 589; Conklin v. 
Dougherty, 89 N.E. 893, 44 Ind.App. 
570; Thomas v. Griffin, 27 N.H. 754, 
1 Ind.App. 457. 


Yowa.—Crawford v. Raible, 221 N. 
W. 474, 206 Iowa 732; Ball v. James, 
158 N.W. 684, 176 Iowa 647; Conway 
v. Rock, 117 N.W. 273, 139 Iowa 162; 
Mueller v. Batcheler, 109 N.W. 186, 
131 Iowa 650. 


Kan.—Grimshaw v. Kent, 73 P. 92, 
67 Kan. 463. 


Mass.—Hatton vy. Robinson, 14 Pick. 
416, 25 Am.D. 415. 


Mich.—Dikeman v. Arnold, 44 N.W. 
407, 78 Mich. 455. 


Miss.—Randel v. Yates, 48 Miss. 
685. 

Mo.—Mason v. Mason, 231 S.W. 
971. ; 


Mont.—Smith v, Caldwell, 56 P. 590, 
22 Mont. 331. 


Neb.—Novak v. Reeson, 193 
348, 110 Neb. 229. 


N.Y.—Brennan v. Hall, 29 N.E. 1009, 
131 N.Y. 160; Hebbard v. Haughian, 
70 N.Y. 54; Van Alstyne v. Smith, 31 
N.Y.S. 277, 82 Hun 382; In re Chase’s 
Will, 41 Hun 2038. 


Or.—Sitton v. Peyree, 241 P. 62, 242 
Bei Or. et 0. 


Pa.—In re Matthews’ Estate, 11 Am. 
Ja3) 356)°5 Pa:L.S. 24971" Phila.’ 292) 


S.C.—Moffatt v. Hardin, 22 8.C. 9. 


Tex.—Pondrum v Gray, (Commn. 
App.) 298 S.W. 409 [rev (Civ.App.) 289 
S.W. 79, and mod on other grounds 
(Commn.App.) 1 S.W.(2d) 278]; Chil- 
enn v. Tate, (Civ.App.) 148 S.W. 
43. 


Wash.—Halfmann v. Halfmann, 194 
P. 371, 113 Wash. 320. 


Wis.—Lacey v. Hanrahan’s Estate, 
162 N.W. 179, 165 Wis. 352; In re 
Downing’s Will, 95 N.W. 876, 118 Wis. 
531. E 


But see Parkhurst v. Lowten, 2 
Swanst. 194 and note, 36 Reprint 589 
(holding that evidence obtained by an 
attorney in professional confidence is 
privileged aithough he acted merely 
as a scerivener). 


[a] Communications heid not 
privileged where the attorney acted 
merely as scrivener in the preparation 
of: (1) Agreement to hoid land in 
trust. Pondrum v. Gray, (Tex. 
Commn.App.) 298 S.W. 409 [rev (Civ. 
App.) 289 S.W. 79, and mod on other 
grounds (Commn.App.) 1 S.W.(2d) 
278]. (2) Assignment of lease. Del- 
ger v. Jacobs, 125 P. 258, 19 Cal.App. 
197. (8) Deed. Freund v. Johnson, 
46 F.(2d) 272 [cert den 51 S.Ct. 495, 
283 U.S. 849, 75 L.Ed. 1457]; Shepard 


‘ 


N.W. 


é 
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v. Mendenhall, 191 S.W. 237, 127 Ark. 
44; Collette v. Sarrasin, 193 P. 571, 
184 Cal. 2; Fine v. Moomjian, 158 A. 
241, 114 Conn. 226; Childress v. Tate, 
(Tex.Civ.App.) 148 S.W. 8438. (4) Let- 
ter for deceased. Lacey v. Hanra- 
han’s Estate, 162 N.W. 179, 165 Wis. 
352. (5) Note. Novak v. Reeson, 
193 N.W. 348, 110 Neb. 229. 


[b] Conveyancer. — An attorney 
acting as conveyancer is competent 
to testify as to what transpired while 
the papers were being drafted. Dike- 
man vy. Arnold, 44 N.W. 407, 78 Mich. 


455. 


[c] When mere scrivener an attor- 
ney employed to draw a deed may tes- 
tify to what the client said she wanted 
done, where she stated no facts and 
received no advice. Ong v. Cole, 188 
P. 812, 46 Cal.App. 68. 


{d] Mere fact that a lawyer is 
called on to write a deed for a grantor 
does not create the relation of attor- 
ney and client between them, within 
the rule excluding communications be- 
tween attorney and client, and, in the 
absence of evidence establishing the 
relation, the lawyer may testify as to 
conversations had with the grantor at 
the time of the execution of the deed. 
Conklin v. Dougherty, 89 N.E. 893, 44 
Ind.App. 570. 


[e] Application as between wills 
and deeds.—‘In the United States, 
the drafting of a will has almost al- 
ways been assumed (and naturally) 
to bring the testator’s communica- 
tions within the privilege. But for 
deeds and other instruments’ the 
privilege has been strictly construed, 
and where no legal problem has been 
expressly brought forward by the 
client, his communications concerning 
the mere drafting of the instrument 
have commonly been admitted. The 
circumstances of each case must af- 
fect the result; but in general a strict 
construction is the proper one, es- 
pecially in those cases where attor- 
neys combine the occupation of real 
estate and insurance brokers or act al- 
so as executive officers of a corporate 
business.” 4 Wigmore Evid. § 2297 
[quot Shepard v. Mendenhall, 191 S.W. 
237, 238, 127 Ark. 44]. 


46. Ferguson v. Ash, 150 P. 657, 27 
Cal.App. 375; Spencer v. Razor, 96 N, 
BE. 300, 251 Ill. 278; Pancake v. Com- 
monwealth, 34 S.W.(2d) 735, 237 Ky. 
1; Mason v. Mason, (Mo.) 231 S.W. 
971; C. Aultman, & Co. v. Dages, 50 
Mo.App. 280; People v. Farmer, 87 N. 
BE. 457, 194 N.Y. 251; Mutual L. Ins. 
Co. M. Corey, 7 N.Y:S._939, 54 Hun 493 
{rev on other grounds 31 N.E. 1095, 
135 N.Y. 326]. 


[a] Thus (1) an attorney who, as 
notary public, swore defendant, his 
client, to an affidavit containing an 
alleged false oath, is not incompetent 
to testify to that fact in a false 
Swearing prosecution since the oath 
was administered to defendant by his 
attorney, not in his capacity as such, 
but as an officer of the law vested 
with the right to administer oaths. 
Pancake v. Commonwealth, 34 S.W. 
(2G) SD Cou Vewpled Cae wk, Notary, 
may testify as to where an acknowl- 
edgment of a deed was taken, al- 
though he was also employed by the 
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structions given by a client to an attorney with re- 
lation to papers about to be drafted by the latter,, 
which include a statement of the purpose to be ac- 
complished, are privileged.*® An attorney employed 
in the preparation of an instrument who acted as an 
attesting witness thereto may testify as to the trans- 
action,*® at least as to matters which a subscribing 
witness as such may be called on to testify to;°° but 


grantor as attorney to draw the deed. 
Mutual L. Ins. Co. v. Corey, 7 N.Y.S. 
939, 54 Hun 493 [rev on other grounds 
St ON EE L095; diode Nis, oo.0l muon und 
attorney who, at the grantor’s request, 
drew a deed and took the acknowledg- 
ment of the grantor and his wife is 
competent to testify to conversations 
with the wife in executing the deed. 
Ferguson y. Ash, 150 P. 657, 27 Cal. 
App. 375. 


47. I1l.—Hollenback v. Todd, 8 N.E. 
S297 VL I e543. 


Nev.—Gruber v. Baker, 23 P. 858, 
20 Nev. 453, 9 L.R.A. 302. 


N.Y.—Barry v. Coville, 7 N.Y.S. 
36, 53 Hun 620 [aff 29 N.H. 307, 129 N. 
Y. 302]; Rogers v. Lyon, 64 Barb. 
373. See Sidway v. Sidway, 7 N.Y.S. 
421, 4 Silv.Sup. 124 (holding that, 
even though testimony of the attorney 
who drew the deed was incompetent, 
it was not prejudicial, and reversible 
error did not occur). 


Or.—Sitton v. Peyree, 241 P. 62, 242 
Pyle Ad TeOrs L078 


Pa.—In re Cridge’s Estate, 137 A. 
455, 289 Pa. 331. 


S.C.—Watson v. Young, 8 S.E. 706, 
380 S.C. 144. 


Tenn.—Lockhard & 
Brodie, 1 Tenn.Ch. 384. 


Va.—Parker v. Carter, 4 Munf. (18 
Va.) 2738, 6 Am.D, 513. 


Nite ed es v. Seliger, 43 Wis. 


[a] Tlustrations.—In an action to 
set aside a conveyance by a son to his 
father, where the attorney who drew 
up the conveyance was asked to tes- 
tify as to what the father said con- 
cerning the intent and purpose of the 
conveyance when he called at the at- 
torney’s office was, under the evidence, 
privileged as relating to business in 
the interest of the client. Sitton v. 
Peyree, 241 P. 62, 242 P. 1112, 117 Or: 
107. (2) An attorney employed to 
draw an assignment of a mortgage 
acts as an attorney and not as a 
notary merely; and the court should 
not permit him, as a witness, to tes- 
tify against his client as to disclos- 
ures made to him in the course of 
such employment. Getzlaff v. Seliger, 
43 Wis. 297. 


48. Doyle vy. Reeves, 15 i 
112 Conn. 521. iene 


49. Fine v. Moomijian, 158 A. 241, 
114 Conn. 226; Middletown Trust Co. 
v. Crowell, 93 A. 785, 89 Conn. 290; 
Dickerson vy. Dickerson, 153 N.E. 740, 
322 Ill. 492; Spencer y. Razor, 96 N. 
1D BOOMS WM HUE DYES 


_ [a] Iustration.—Where the valid- 
ity of an instrument witnessed by an 
attorney at his client’s request is in 
issue, the client’s statement of her 
reasons for making the instrument 
are not privileged. Middletown Trust 
Co. v. Crowell, 93 A. 785, 89 Conn. 290. 


Ireland v. 


Attestation of will as enabling at- 
Ere: to testify thereto see infra § 


50. Herman y. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


410 [70 C.J.] 


if he is employed as a confidential adviser in the prep- 
aration of the instrument, matters which came to his 
knowledge from his client in the preparation of the 


paper are privileged.> 


Secretary. In a prosecution for conspiracy to vio- 
late, and violation of, a corporate securities act, an 
employee of the corporation may testify as to its cor- 
respondence and papers, although she was also sec- 
retary to defendant who was an attorney, where her 
testimony did not relate to knowledge acquired in the 


51. Herman v. Schlesinger, supra. 


52. People v. Hiseman, 248 P. 716, 
78 Cal.App. 223 [error dism 47 S.Ct. 
454, 2738°U.S. 668, 71 L.Ed. 828]. 


53. Ala.—Sewell v. Holley, 66 So. 
506, 189 Ala. 121; Parish v. Gates, 
29 Ala. 254. 


Cal.—Harris v. Harris, 69 P. 23, 136 
Cal. 379; Bauer’s Estate, 21 P. 759, 
79 Cal. 304; Piercy v. Piercy, 124 P. 
561, 18 Cal.App. 751. 


Fla.—Dominguez v. Citizens’ Bank 
& Trust Co., 56 So. 682, 62 Fla. 148. 


Ill.—In re Wahl’s Estate, 218 Ill. 
App. 295. 


Ind.—Hanlon v. Doherty, 9 N.E. 782, 
109 Ind. 37; Allen v. Bollenbacher, 
97 N.H. 817, 49 Ind.App. 589. 


Iowa.—Crawford v. Raible, 221 N. 
W. 474, 206 Iowa 732; Lewis v. Beh, 
218 N.W. 944, 220 N.W. 126, 206 Iowa 
281; Stewart y. Todd, 173 N.W. 619, 
180 N.W. 146, 190 Iowa 2838, 20 A.L.R. 
1272. 


Kan.—Sparks v. Sparks, 32 P. $92, 
51 Kan. 195. 


Ky.—Hunt v. McCloud, 22 S§.W.(2d) 
285, 231 Ky. 801; Standard Fire Ins. 
COURS Smithhart, 211. S.W. 441, 183 
Lien (OS a) A.L.R. 972; Brogan v. 
Porter, 140 S.W. 1007, 145 Ky. 587; 
Smick’s Adm’r v. Beswick’s Adm’ ry 
68 S.W. 439, 113 Ky. 439, 24 Ky.L. 276. 


La.—Marcuse v. Kramer, 5 lLa.A. 
(Orleans) 247; Algiers Mfg. Co., Ltd. 
v. Steen, 4 La.A. (Orleans) 129. 


Mass.—Beacon Oil Co. v. Perelis, 
160 N.E. 892, 263 Mass. 288; Thomp- 
eet Vv. Cashman, 62 N.E. 976, 181 Mass. 


Mich.—Denby v. Dorman, 246 N.W. 
206, 261 Mich. 500 [cit Cyc]. See 
’ Frank v. Morley’s Estate, 64 N.W. 577, 
106 Mich. 685 (holding that communi- 
eations to an attorney with reference 
to a matter between him and his 
client, made in the client’s presence, 
by one who retained him for the 
client, and was to pay him for his 
services, are not privileged in an ac- 
tion by the client against the person 
making them). 


Mo.—Wahl v. Cunningham, 6 S.W. 
(2d) 576, 320 Mo. 57, 67 A.L.R. 489. 


Mont.—McQuay v. McQuay, 263 P. 
6838, 81 Mont. 311; Lenahan v. Casey, 
128 P. 601, 605, 46 Mont. 367 [cit Cyc]. 


Nev.—Livingston v. Wagner, 42 P. 
290, 23 Nev. 53; Haley v. Bureka 
County Bank, 26 P. 64, 21 Nev. 127, 12 
L.R.A. 815; Gruber v. Baker, 23 P. 
858, 20 Nev. 453, 9 L.R.A. 302. 


op apa: v. Gulick, 39 N.J.Eq. 
516. 


N.Y.—Wallace y. Wallace, 109 N.E. 
872, 216 N.Y. 28; Doheny v. Lacy, 61 
re HOO, OS! IN Xe cove welt | ve 

urlburt, 28 N.E. 651, 128 N.Y. 420, 
5 Am.S.R. 482, 21 N. Y.Civ. POCA 5 
Whiting v. Barney, 30 N.Y. 330, 86 
Am.D. 385 [rev 38 Barb. 393]; Sher- 
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[§ 551] (6) Employment of Same Attorney by 
Several Persons. 
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Where two or more persons em- 


ploy the same attorney in the same business, their 


man, v, Scott, 27 Hun 331, 2 N.Y.Civ. 
Proc. 366; Lawless vy. Schoenaker, 264 
N.Y.S.. 280, 147 Mise. 626. But see 
Appell v. Halbe, 202 N.Y.S. 364, 207 
App.Div. 315 (holding that, where the 
testator left realty to a son, charged 
with a monthly legacy to his widow, 
the attorney for the widow and son, 
who was also the widow’s executor 
and residuary legatee, could not tes- 
tify against the son’s executrix as to 
payments made by him to the widow 
and son from rents collected by him). 


N.C.—Michael v. Foil, 6 S.E. 264, 
100 N.C. 178, 6 Am.S.R. 577. 


Okl.—Bush v. Bush, 286 P. 322, 142 
Okl. 152. 


Or.—Minard*v. Stillman, 49 P. 976, 
31 Or. 164, 65 Am.S.R. 815. 


Pa.—Doll v. Loesel, 136 A. 796, 288 
Pa. 527; Leitch v. Diamond Nat. Bank 
of Pittsburgh, 83 A. 416, 234 Pa. 557; 
Mitchell _v. Mitchell, 61 A. 570, 212 
Pa. 62; Brown v. Moosic Mountain 
Coal \Cot;/61 VAN 6 2 Win Pakss 79s inare 
Seip’s Estate, 30 A. 226, 163 Pa. 423, 
43 Am.S.R. 803; Swayne v. eee i) 
Pa.Super. 160. 


Porto Rico.—Vian Syckel v. Es- 
quiaga, 4 Porto Rico Fed. 222; Beiro 
v. Rovira, 26 Porto Rico 747, 153 [quot 
Cyc]. 


S.C.—Wilson vy. Gordon, 53 S.E. 79, 
HEX SCS MIS: 


Tex.—Minor v. Bishop, 
180 S.W. 909. 


Wash.—-Halffman vy. Halffman, 194 
Pe 3kL, 013) Wash. 320; 


W.Va.—Kirchner v. Smith, 58 S.E. 
614, 61 W.Va. 434, 11 Ann.Cas. 870 
and note. 


B.C.—Wilson v. McLennan, 27 B.C. 
262, [1919] 3 West.Wkly. 62. 


{a] Dlustrations.—(1) Where de- 
fendant and K employed the same at- 
torneys to bring about a mortgage re- 
demption and to convey the land to 
defendant as security for the redemp- 
tion money loaned to K, the attorneys 
represented both, and neither had a 
right as against the other to have 
communications made to the attorneys 
treated as privileged. Sewell v. Hol- 
ley, 66 So. 506, 189 Ala. 121. (2) Com- 
munications made to a patent at- 
torney by an inventor are not privi- 
leged as against the assignee of the 
patent right employing and paying 
such attorneys. Beacon Oil Co: v. 
Perelis, 160 N.E. 892, 263 Mass. 288. 
(3) An attorney, drawing a trust deed, 
is competent to testify as to what 
transpired between him and the gran- 
tor, where he also acted for other per- 
sons interested. Doll v. Loesel, 136 
A. 96, 288 Pa. 527. 


{b] Husband and wife.—Where a 
husband and wife submitted to an at- 
torney, at the request of both, their 
partnership contract, to determine if 
it was valid, the attorney is a com- 
petent witness in the husband’s ac- 
tion against the wife’s executors. 
Stewart v. Todd, 173 N.W. 619, 180 


(Civ.App.) 


communications with the attorney in relation to such 
business as between themselves,** or, after the death 
of either or both, between their personal representa- 
tives or those claiming under them,°* or in a subse- 
quent action between the attorney and one of the par- 
ties,°® are not privileged, even though: the interests 


N.W. 146, 190 Iowa 283, 20 A.L.R. 


ee 


Cal.—Piercy v. Piercy, 124 P. 


B61, 18 Cal.App. 751. 


N.Y.—Hurlburt vs Hurlburt,. 28 N. 
E. 651, 128 N.Y: 420, 21 N:Y.Civ: Proc. 
O77; 26) ArneS Re! P82 “Sullivan iv. 
Franzreb, 132 N.Y-S8. 1117, 148 App. 
Div. 728; Hard v. Ashley, 18 N.Y.S. 
413, 63 Hun 634. 


Perto Rico.—Van Syckel v. Esquia- 
ga, 4 Porto Rico Fed. 222. 


S.C.—Wilson vy. Gordon, 53 S.E. 79, 
ide SOs, dows 


Wash. —Halffman  v. 
194 P. 871, 113 Wash. 320. 


Wis.—Allen v. Ross, 225 N.W. 831, 
199 Wis. 162, 64 A.L.R. 180. 


B.C.—Wilson v. McLennan, 27 B.C. 
262, [1919] 3 West.Wkly. 62. 


[a] Illustrations.—(1) Where an 
attorney advised both husband and 
wife of their rights under mutual 
quitclaim deeds, and testified that in 
preparing the deeds he acted only as 
scrivener, communications to him by 
the wife were not:inadmissible, after 
her death, in the husband’s action 
against her devisee, as privileged. 
Halffman v. Halffman> 194°P2'370, 143 
Wash. 320. (2) Where an attorney 
is employed jointly by two persons 
to draw two wills of like import, com- 
munications made by them to him are 
not privileged as against persons 
claiming under one of such wills. 
Wilson v.; Gordon, 538 S:E:079, 73 'S:6. 
155. (3) Where an attorney was sum- 
moned to attend an interview between 
plaintiff’s intestate and defendant, 
and took part in the interview and 
prepared a receipt for money given 
by the intestate to defendant on a 
contract to convey land, he was com- 
petent to testify to what took place 
at such interview. Sullivan v. Franz- 
reb, 182 N.Y.S, 1117, 148 App.Div. 728. 
(4) In an action to set aside a deed 
on the ground of undue influence over 
deceased grantor, testimony of an at- 
torney as to a conversation partici- 
pated in by decedent, defendant, and 
himself was not incompetent as in- 
volving a privileged communication, 
where the attorney acted for both de- 
ecedent and defendant. Piercy2i wv. 
Piercy, 124 P. 561, 18 Cal.App. 751. 


[b] Beneficiary of mutual wills.— 
An attorney, consulted by persons 
making mutual wills, may testify as 
to a mutual agreement in a suit to 
enforce the mutual agreement that 
the survivor’s property should go to 


Halffman, 


plaintiff. Allen v. Ross, 225 N.W. 
831, 199 Wis. 162, 64 A.L.R. 180. 
[c] Employment of both not 


shown.—An attorney drafting a deed 
for the grantor was held not to have 
acted for both grantor and grantees 
as affecting privileged statements to 


him. In re,Cridge’s Estate, 137 <A. 
456, 289, Pa... 331. 
55. Minard v. .Stilman, 49 P. 976, 


31 Or. 164, 65 Am.S.R. 815. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pele 


‘ 
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of such persons are adverse to each other,®* where 
the disclosures were made in the presence and hear- 
ing of all concerned or were intended for the infor- 
mation of all;>“ and where both parties are interest- 
ed in the advice sought, the testimony of the attor- 
ney is equally admissible although only one of the 
two persons who visited him was his elient.®§ 
ever, they are privileged as against the common ad- 
versary or third persons,°® or as between the parties 
themselves where the communication was made in 
confidence to the attorney by one of the parties at 
a time when the other was not present;®° and where 
an attorney’s advice is sought by his client and a 
third person concerning a transaction between them, 
matters communicated ‘to the attorney by such third 
person are privileged as against others. ot 
munication by a defendant in a criminal case to his 
attorney, whom he never intended to 


codefendant’s 
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A com-— 


Iowa.—Lewis v. Bey, 218 N.W.,S. 413 [aff 32 N.E. 1015, 136 N.Y. 645]. 


56. 
944, 220 N.W. 126, 206 Iowa 281. 


Ky.—Taylor v. Roulstone, 60 S.W. 
867, 61. S.W. 854, 22 Ky.L. 1515. 


Mich.—Cady v. Walker, 28 N.W. 
805, 62 Mich. 157. 
Minn.—Shove v. Martine, 88 N.W. 


254, 412, 85 Minn. 29 


Mo.—Wahl v. Cunningham, 6 S.W. 
(2d) 576, 320 Mo. 57, 67 A.L.R. 489. 


N.Y.—Reitzfeld v. Harris, 157 N.Y. 
S. 460, 171 App.Div. 403; Holmes v. 
Bloomingdale, 76 N.Y.S. 182, 72 App. 
Div. 627. 


pene v. Scott, 18 Pa.Super. 


Porto Rico.—Beiro v. Rovira, 26 
Porto Rico 747, 753 [quot Cyc]. 


[a] Tlustration.—In an action for 
damages for breach of contract to 
form a corporation on certain terms 
as to capital and control of the busi- 
ness, the testimony of the attorney 
who formed the corporation as to con- 
versations in his office as to the con- 
tract in the presence of all the par- 
ties was not privileged. Reitzfeld v. 
Harris, 157 N.Y.S. 460, 171 App.Div. 
403. 


{b] “rustee also solicitor for one 
cestui.—Communications between a 
trustee and one of the beneficiaries for 
whom he acted as solicitor in a dis- 
pute with the other concerning trust 
matters are not privileged as against 
such other. Tugwell v. Hooper, 10 
Beav. 348, 50 Reprint 616. 


57. Ala.—Parish v: Gates, 29 Ala. 
254. 

Ill. Griffin v. Griffin, 17 N.E. 782, 
125 Ill. 430. 

Iowa.—Lewis v. Bey, 218 N.W. 944, 
220 N.W. 126, 206 Iowa 281. 

Kan.—Sparks v. Sparks, 32 P. 892, 
51 Kan, 195. 


Ky.—Hunt v. McCloud, 22 S.W.(2d) 
285, 231 Ky. 801; Rice v. Rice, 14 B. 


Mon. 417. 
Mich.—Cady v. Walker, 28 N.W. 
805, 62 Mich. 157, 4 Am.S.R. 834. 


Mo.—Wahl v. Cunningham, 6 S.W. 
(a) 576, 320, Mow 57, 67, A.L.R.. 489; 
Hull v. Lyon, 27 Mo. 570. 


N.Y.—Hurlburt v. Hurlburt, 28 N.E. 
651, 128 N.Y. 420, 26 Am.S.R. 482, 21 
N.Y.Civ.Proc. 277; Whiting v. Barney, 
30 N.Y. 330, 86 Am.D. 385 [rev 38 
Barb. 393]; Reitzfeld v. Harris, 157 
N.Y.S. 460, 171 App.Div. 403; Sandi- 
ford v. Frost, 41 N.Y.S. 103, 9 App.Div. 
55; Britton v. Lorenz, 3 Daly 23 [aff 
45 N.Y. 51); Hard v. Ashley, 18 N.Y. 
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Or.—Minard v. Stillman, 49 P. 976, 
31 Or. 164, 65 Am.S.R. 815. 


Pa.—Doll v. Loesel, 136 A. 796, 288 
Pa. 527; In re Fogg’s Bstate, 94 A. 
453, 249 Pa. 63; Mitchell v. Mitchell, 
61 A. 570, 212 Pa. 62; Goodwin Gas 
Stove, etc., Co.’s Appeal, 12 A. 736, 117 
Pa. 514, 2 Am.S.R. 696. 


Porto Rico.—Beiro v. Rovira, 26 
Porto Rico 747, 753 [quot Cyc]. 

Tex.—Minor y. Bishop, (Civ.App.) 
180 S.W. 909. 

B.C.—Wilson v. McLellan, 27 B.C. 
262, [1919] 3 West.Wkly. 62. 


[a] MNliustrations.—(1) In a suit 
to enforce declaration of a trust, tes- 


‘ttimony of the attorney who prepared 


the declaration in the presence of the 
settlor and trustee is admissible. 
Hunt v. McCloud, 22 S.W.(2d) 285, 
231 Ky. 801. (2) There is no privi- 
lege as between the parties where an 
attorney acts merely as intermediary 
in carrying statements between par- 
ties between whom there is no direct 
intercourse, so as to bring them to a 
common understanding and agree- 
ment. In re Fogg’s Estate, 94 A. 453, 
Pee ar oce 


Lawless v. Schoenaker, 264 N. 
ve "280, 147 Misc. 626. 


[a] Advice to wife by husband’s 
attorney.—Where husband and wife 
have distinct interests, and the wife is 
induced to act under the advice of an 
attorney employed by the husband, 
the attorney is deemed to act for both, 
and each has the right to the produc- 
tion of documents coming into the 
attorney’s possession during his em- 
ployment, and relating to the trans- 
action, and to the advice given the 
wife. Warde v. Warde, 15 Jur. 759, 
3 Macn.&G. 365, 49 Eng.Ch. 277, 42 
Reprint 301 [rev 1 Sim.N.S. 18, 40 Eng. 
Ch. 18, 61 Reprint 6]. 


59. Cal.—Bauer’s Estate, 21 P. 759, 
79 Cal. 304. 


Ky.—Standard Fire Ins. Co. 


‘Smithhart, 211 S.W. 441, 183 Ky. 679, 


5 A.L.R. 972; Phoenix Ins. Co. v. Win- 
tersmith, 98 'S.W. 987, 30 Ky.L. 369. 


‘ a ate, 94 N.W. 158, 
104 N.W. 154, 68 Neb. 154. 


Nev.—Gruber v. Baker, 
20 Nev. 453, 9 L.R.A. 302. 


N.M.—State v. Archuleta, 
619, 29 N.M. 25. 


N.Y.—Wallace v. Wallace, 109 N.E. 


23° P. 858, 


Adel 2X, 


872, 216 N.Y. 28; Hurlburt. v. Hurl 
POMEL eres ome Nici irteas Dili tease Waa ic, Oe ue) 
Am.S.R. 482, 21 N.Y.Civ.Proc. 277; 


[§ 552] ce. Termination of Relation. 
nation of the relation of attorney and client does 
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employ as his attorney, in the absence of a joint de- 
fense, is not privileged;®? nor in a murder trial is 
it incompetent for an accomplice to testify that he, 
in the presence of defendant, told his attorney, who 
is also defendant’s attorney, of his own guilt.®* 
Where the same attorney represents two or more per- 
sons in different and unconnected matters, communi- 
cations by one party to the attorney concerning the 
transaction for which he is engaged by the other 
‘party are not privileged.** Where an attorney, act- 
ing for one client, has come into possession of facts 
regarding such client’s business and property which 
are not privileged, he cannot refuse to disclose such 
facts by reason of his having thereafter become the 
attorney of another person.®> 


The termi- 


Root v. Wright, 84 N.Y. 72, 38 Am.R. 
495 [rev 21 Hun 344]; Jaycox v. Bus- 
field, 238 N.Y.S. 121, 135 Misc. 356. 


N.C.—Michael v. Foil, 6 S.E. 264, 
100 N.C. 178, 6 Am.S.R. 577. 


Or.—Minard v. Stillman, 49 P. 976, 
31 Or. 164, 65 Am.S.R. 815. 


Pa.—Brown v. Moosic Mountain 
Coal Co., 61 A. 76, 211 Pa. 579; Swayne 
v. Swayne, 19 Pa.Super. 160. 


Wis.—Koeber v. Somers, 84 N.W. 
99, 108 Wis. 497, 52 L.R.A. 512, 


[a] Tlustration.—Testimony of 
the attorney employed by both par- 
ties to a chattel mortgage is inadmis- 
sible in an action by one of the parties 
against a stranger. Jaycox v. Bus- 
field, 238 N.Y.S. 121, 185 Misc. 356. 


60. Dominguez v. Citizens’ Bank & 
Trust, Co., 56 So. 682, 62 Mla. 148; 
peak. v. Bock, 246 P. 300, 1389 Wash. 


[a] Tlustrations.—(1) Where one 
of the parties went alone to the attor- 
hey, because he was his retained at- 
torney, and made statements to him, 
in the absence of the other party, 
which were apparently confidential, he 
should not be permitted to testify as 
to such statements. Dominguez v. 
Citizens’ Bank & Trust Co., 56 So. 
682, 62 Fla. 148. (2) A solicitor who 
represented two clients cannot be 
compelled by one of them to disclose 
a certain letter received from the 
other. Hadie v. Addison, 52 L.J.Ch. 
80; Re Ubsdell, 27 L.'T.Rep.N.S. 460. 


61. Hartness v. Brown, 59 P. 491, 
21 Wash, 655. 


62. Smale v. U. S., 
[cert den 45 §.Ct. 462, 
L.Ed. 808]. 


63. People v. Patrick, 74 N.E. 8438, 
182 N.Y. 181, 19 N.Y.Cr. 136 [motion 
den 75 N.E. 963, 183 N.Y. 52]. 


64. Gerety v. O’Sheehan, 99 P. 545, 
9 Cal.App. 447; Piersky v. Hocking, 
292 P. 725, 88 Mont. 358. 


[a] QTlustration.—Where plaintiff, 
with defendant, called on an attorney 
to secure assistance in getting a loan 
to buy certain property from defend- 
ant, and the attorney had been de- 
fendant’s attorney in litigation then 
undetermined, but was not acting as 
defendant’s attorney in negotiating 
the loan, a conversation occurring at 
that interview at which plaintiff, de- 
fendant, and the attorney were pres- 
ent was not privileged. Gerety v. 
O’Sheehan, 99 P. 545, 9 Cal.App. 447. 


65. Ex p. Gfeller, 77 S.W. 552, 178 
Mo, 248. 


2a) 101° 


3 F.( 
267 U.S. 602, 69 
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not destroy the privilege as to matters which trans- 
pired while such relation existed;°* neither the ces- 
sation of the employment®? nor the death of the cli- 
ent®’ will destroy the privilege. However, where a 
disclosure would be for the benefit of decedent’s 
estate, his attorney may be compelled to testify as to 
confidential communications.®® So, in a suit for spe- 
cific performance of a parol agreement of adoption 
by decedent, an attorney who drew an adoption 
agreement for decedent is competent to testify there- 
to.7° It has also been held that, where an attorney 
became the executor of his client, and was made a 
defendant in a proceeding to reach the property 
which had been held by such client, his privilege as 
an attorney ceased, and he could not protect himself 
from answering concerning the property on the 
ground of confidential communication."+ 


[§ 553] d. Matters to Which Privilege Extends— 
(1) In General. The privilege does not extend to 
everything which comes to the knowledge of the at- 
torney while acting as attorney or counsel.72 In 
‘order that such matter may be privileged, the attor- 
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ney must have acquired his knowledge thereof by 
virtue of his relation as attorney or by reason of the , 
anticipated employment of him as attorney.7* In all 
matters other than those concerning any communi- 
cation made to him by his client in that relation, or 
his advice thereon, the attorney is a competent wit- 
ness.7# Thus the privilege does not extend to mat- 
ters which the attorney obtained knowledge of in oth- 
er than his professional capacity.7* The privilege 
is not, however, restricted merely to communications 
in the form of words uttered by the elient;’° it ex- 
tends to all facts learned by reason of the relation of 
attorney and client?? and so applies to matters which, 
while not directly communications by the client to the 
attorney or his advice thereon, do relate to matters 
which he could have knowledge of only through con- 
ferences with his client.78 ~ 


[§ 554] (2) Professional Communications. In 
order for a communication to be privileged not only 
must the relation of attorney and client exist be- 
tween the parties’® but the communication must re- 
late to professional matters®® and must have been 


66. Cal.—Hardy v. Martin, 89 P. 
111, 150 Cal. 341; People v. Singh, 11 
P.(2d) 73, 123 Cal.App. 365. 


Del.— Bush v. McComb, 7 Del. 546; 
Andrews v. Thompson, 6 Del. 522. 


Ga.—Riley v. Johnston, 13 Ga. 260. 


Ky.—Cummings v. Commonwealth, 
298 S.W. 9438, 221 Ky. 301; Standard 
Fire Ins. Co. v. Smithhart, 211 S.W. 
441, 183 Ky. 679, 5 A.L.R. 972. 


La.—Morris v. Cain, 1 So. 797, 2 
So. 418, 39 La.Ann. 712. 


Md.—Chase’s Case, 1 Bland 206, 17 
Am.D! 277. 


Minn.—Struckmeyer v. Lamb, 77 N. 
W. 987, 75 Minn. 366. 


N.Y.—Walton vy. Fairchild, 4 N.Y.S. 
652. 

N.D.—Fosston Mfg. Co. v. Lemke, 
175 N.W. 7238, 44 N.D. 343. 


Tenn.—Lang v. Ingalls Zine Co., 
(Ch.A.) 49 S.W. 288. 


Eng.—Marriott v. Anchor Rever- 
Sionary Co., 8 Jur.N.S. 51; Cholmonde- 
ley v. Clinton, 19 Ves.Jr. 262, 34 Re- 
print 515. 

[a] Attorney repudiating employ- 
mext cannot thereafter violate the 
confidence reposed in him while acting 
as counsel. People v. Singh, il P. 
(2d) 73; 123 Cal.App.. 365. 


67. Ratcliffe v. Commonwealth, 21 
S.W.(2d) 441, 231 Ky. 337. 


68. Ill.—Scott v. Harris, 
447, 


Ky.—Ratcliffe v. Commonwealth, 21 
S.W.(2d) 441, 231 Ky. 337; Carter v. 
vies’ 19 S.W. 592, 93 Ky. 211, 14 Ky. 

b Gl 


La.—Morris vy. Cain, 1 So. 797, 2 So. 
418, 39 La.Ann. 712; Hart v. Thomp- 
son’s Executor & Legatees, 15 La. 88. 


N.Y.—Downey v. Owen, 90 N.Y.S. 
280, 98 App.Div. 411. 


Wis.—Beilfuss v. Dinnauer, 183 N. 
W. 700, 174 Wis. 507; Dickson v. Bills, 
128 N.W. 868, 144 Wis. 171. 


[a] MTllustration.—On an issue as 
to the validity of a gift inter vivos 
as between the administrator of the 
donor and donee, a communication be- 
tween the donor and the witness act- 
ing as the donor’s attorney was privi- 
leged. Dickson v. Bills, 128 N.W. 


Tess IHG, 


868, 144 Wis. 171, 
Privilege: AS Ae 


As to communications with regard to 
will see infra § 567. 


In action between persons claiming 
under deceased client see infra § 
587. 


69. King v. Ashley, 89 N.Y.S. 482, 
96 App.Div. 143 [aff 72 N.E. 106, 179 
INGE 281 1k 


70. Johnson y. Antry, 
W.(2d) 405. 


71. Crosby v. Berger, 4 Edw. (N. 
Y.) 254 [aff 4 Edw. 256, 11 Paige 377, 
42 Am.D. 117]. 


72. King) v. “Ashley, 72) NE! 106; 
179 N.Y. 281; Coveney v. Tannahill, 
1 Hull (N.Y): 335.37 Am. D, 2373" "Col= 
lins v. Hoffman, 113 P. 625, 62 Wash. 
278, Ann.Cas.1913A 1. 


73. Parker v. Wellons, 160 S.E. 109, 
43 Ga.App. 721. 


74 Parker v. Wells, 160 S.E. 109, 
43 Ga.App. 721; Bracewell v. State, 94 
S.E. 91, 21 Ga.App. 133; Standard Fire 
Ins. Co. v. Smithhart, 211 S.W. 441, 
183 Ky. 679, 5 A.L.R. 972; Trosper 
Coal Co. v. Rader, 179 S.W. 1023, 166 
Ky. 797; Steketee v. Newkirk, 138 N. 
W. 1034, 173 Mich. 222. ‘ 


Compétency of attorney to testify 
generally see supra § 233. 


75. Tutson v. Holland, 60 App.D.C. 
188, 50 F.(2d) 338 [cert den 52 S.Ct. 
21, 284 U.S. 632, 76 L.Ed. 538]; State 
yeep ee 123 N.W. 167, 145 Iowa 


{a] Tllustration.—Where, in a trial 
for abortion, a lawyer’s attention was 
directed to his having met at a hotel 
the woman on whom the abortion was 
attempted to be committed, and to 
his statement that he was then de- 
fendant’s attorney, and he was then 
asked if the woman did not say to 
defendant, “You know you were re- 
sponsibte for my condition, and you 
gave me the medicine and cannot 
deny it,” and if defendant did not 
reply that he did not deny it, the wit- 
ness answered “Yes,” the testimony 
was not incompetent as a privileged 
communication, it not appearing that 
the parties were consulting, or at the 
hotel to consult the witness, who 


(Mo.) 5 8S. 


might have merely ovérheard the re- 
mark. State v. Stafford, 123 N.W. 167, 
145 Iowa 285. 


76. Ex parte McDonough, 149 P. 
566, 9170 “Cally 230, GusRFACI916Ce 593; 
Ann.Cas.1916E 327. 


77. Ex parte McDonough, supra; 
Parker v. Mellons, 160 S.B. 109, 43 
Ga.App. 721; Downing vy. State, 136 S. 
W. 471; 61 Tex.Cr. 519. 


[a] Pessession of instrnment.— 
Where, in a prosecution for perjury 
alleged to have been committed in a 
suit by accused on certain notes se- 
cured by a deed of trust, the state de- 
siring the deed of trust to introduce 
in evidence called the attorney for ac- 
cused, and, over his objection and 
claim of privilege that his knowledge 
concerning the deed was secured 
through his relationship as attorney 
for accused, and under a threat of 
commitment for contempt for refus- 
ing to testify, compelled him to state 
that the deed was in the possession 
of the wife of accused, the court erred 
in compelling the attorney to testify 
under) CodetCry Prec.y (1895) marta ides 
providing that an attorney shall not 
disclose any fact which came to his. 
knowledge by reason of such rela- 
tionship, ete. Downing v. State, 136 
S.W. 471,61 Tex.Cr: 519. 


78. August-y. Burns, 255=P. 737, 
79 Mont. 198. 
[a] Thus testimony of an attor- 


ney who represented the guardian in 
proceedings for appointment as to 
purpose of the appointment is inad- 
missible in a proceeding for modifica- 
tion of the order of appointment for 
mistake. August v. Burns, 255 P. 737, 
79 Mont. 198. 


79. See supra § 545. 


80. People v. Marcofsky, 219 TlL 
App. 230; Lanasa v. State, 71 A. 1058, 
109 Md. 602; In re Campbell’s Will, 
136 N.Y.S. 1086. 


[a] Communication held not privi- 
leged.—A communication by a wife 
to her attorney, retained to represent 
her in a divorce proceeding, relating 
to her intention to prosecute her hus- 
band for pandering unless he returned 
her diamond earrings was not privi- 
leged. People v. Marcofsky, 219 Ill. 
App. 230. 5 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 554-555] 


made on account of the relation of attorney and cli- 
ent.8! The mere fact that at the time of the com- 
munication the relation of attorney and client existed 
between the parties does not make it privileged.®? 
It may or may not be privileged according to its na- 
ture.8* The privilege does not protect against dis- 
closure every communication which the client may 
choose to make to his attorney under a pledge of se- 
erecy;84 it protects only such communications as the 
client may make, not pending the attorney’s pro- 
fessional employment, but in the course of it.8° That 
which is privileged is a confidential communica- 
tion properly intrusted to the attorney in his pro- 
fessional capacity and necessary and proper to en- 
able him to discharge the functions of his office ac- 
cording to the usual practice and discipline.6° The 
communication must be made by the client for the 
purpose of obtaining counsel, advice, or direction 


WITNESSES 
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with regard to his legal rights or obligations.°* Or- 
dinarily whenever the communication made relates 
to a matter so connected with the employment as at- 
torney or counsel as to afford presumption that it 
was the ground of the address by the client, then 
it is privileged from disclosure.®® 


[§ 555] (8) Confidential Communications. In or- 
der for a communication from a client to his attorney 
to be privileged it must be of a confidential charac- 
ter,S® and be so regarded, at least by the client, at 
the time,®® and must relate to a matter which is in 
its nature private and properly the subject of confi- 
dential disclosure.®1 Accordingly, an attorney may 
testify as to matters as to which his knowledge is not 
derived either directly or indirectly in consequence | 
of any confidential communication made to him by, or 
of his relation to, his client,®? and the disclosure of 


Shee VOtk Va Ws 224k Sonlss C, 
C.A. 856; State ex rel. Chicago R. I. 
& P. Ry. Co. v. Woods, 292 S.W. 1033, 
316 Mo. 1032; Feltrup v. Schloemer, 
13 Ohio Cir.Ct.N.S. 473, 33 Ohio Cir.Ct. 
467; Smart v. Masters & Wardens of 
ee C. Lodge No. 2, 27 Ohio Cir.Ct. 
2 ho: 


82. Moyers v. Fogarty, 119 N.W. 
159, 140 Iowa 701; Stoddard v. Kend- 
all, 119 N.W. 138, 140 Iowa 588. 


83. Stoddard vy. Kendall, supra. 


84. Richards v. Richards, 119 N.Y. 
S. 81, 64 Misc. 285. 


85. Richards v. Richards, supra. 


sé. Stoddard v. Kendall, 119 N.W. 
138, 140 Iowa 588. 


87. U.S.—lLivezey v. U. S., 279 F. 
496 [cert den 438 S.Ct. 12, 260 U.S. 721, 
67 L.Ed. 481]. 


Mass.—Hatton v. Robinson, 14 Pick. 
416, 25 Am.D. 415. . 


Mich.—Aldermen v. People, 4 Mich. 
414, 69 Am.D. 321. 


Vt.—Earle v. Grout, 46 Vt. 113. 


Wis.—In re Hoehl’s Estate, 193 N. 
W. 514, 181 Wis. 190. 


88. Bacon v. Frisbie, 80 N.Y. 394, 
36 Am.R. 627 [mod 15 Hun 26]; Neu- 
gass v. Terminal Cab Corporation, 249 
NGS. Gok, Lot Mise. 699. 


89. U.S.—Laflin v. Herrington, 1 
Black 326, 17 L.Ed. 45; York v. U. S., 
224 B 88,138 C.C.A. 356; Aaron v. 
UNS 7155 FS 8338) 84 CCA. 67. 


Ala.—State v. Marshall, 8 Ala. 302. 


Ark.—Rosewater v. Schwab Cloth- 
ing Co., 25 S.W. 738, 58 Ark. 446. 


Cal.—Mission Film Corporation v. 
Chadwick Pictures Corporation, 278 
P. 855, 207 Cal. 386; Sharon v. Sharon, 
29322 26, 131,179 Cal. 63'3. 


Ga.—Richards vy. Smith, 
608, 173 Ga. 424. 


Iowa.—Crawford v. Raible, 221 N. 
W. 474, 206 Iowa 732; Moyers v. Fo- 
garty, 119 N.W. 159, 140 Iowa 701; 
Stoddard v. Kendall, 119 N.W. 1388, 
140 Iowa 688; Toms v. Beebe, 58 N.W. 
925, 90 Iowa 612; State v. Kidd, 56 
N.W. 263, 89 Iowa 54. 


Kan.—In re Elliott, 84 P. 750, 73 
Kam, 151. 


Kyi—List’s Hx’x vy. List, 82) S.W. 
446, 26 Ky.L. 691. 


Me.—Snow v. Gould, 74 Me. 540, 43 
Am.R. 604. 


Mass.—Temple v. Phelps, 79 N.E. 
482,.193 Mass. 297. 


Mich.—Lange v. Perley, 


160 S.E. 


11 N.W. 


‘ 


| 


198, 47 Mich. 352. 


Miss.—Nebhan v. Mansour, 139 So. 
166, 878,-162 Miss. 418. 


Mo.—State v. Ross, 279 S.W. 411, 
312 Mo. 510; State v. Faulkner, 75 S. 
W. 116, 175 Mo. 546; Standard Oil Co. 
v. Meyer Bros. Drug Co., 84 Mo.App. 
76; Schaaf v. Fries, 77 Mo.App. 346. 


Mont.—Piersky v. Hocking, 292 P. 
725, 730, 88 Mont. 358 [cit Cyc]. 


N.J.—Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455. 


N.Y.—Wallace v. Wallace, 109 N.EH. 
872, 216 N.Y. 28; King v. Ashley, 89 
N.Y.S. 482, 96 App.Div. 143 [aff 72 N. 
E. 106, 179 N.Y. 281]; Doheny v. Lacy, 
59 N.Y.S. 724, 42 App.Div. 218 [aff 61 
INCH E255... 168) ON. Yomko lols. UC lari. 
Richards, 3 E.D.Smith 89; Richards 
Richards: 119 N.Y.S. 81, 64 Misc. 


N.C.—Atlantic, etc., R. Co. v. At- 
lantic, ete., Co., 61 S.E. 185, 147 N.C. 
368, 125 Am-S.R. 550, 23, L.R-AN-S. 
223, 15 Ann:Cas. 363. 


Ohio.—Whigham vy. Bannon, 153 N. 
E. 252, 21 Ohio: App. 496; Smart v. 
Lodge, 27 Ohio Cir.Ct. 273. 


Pa.—Richter v. Goldberg, 
Super. 309. 


S.c.—Sloan v. Pelzer, 32 S.E. 
54 S.C. 314. 


Tenn.—Johnson v. Patterson, 13 Lea 
626. 


Tex.—Sarro v. Bell, 
59 Tex.Civ.App. 152. 


Utah.—State v. Snowden, 65 P. 479, 
23 Utah 318. 


Vt.—Peltier v. Larose, 132 A. 45, 
99 Vt. 343; Taplin & Rowell v. Marcy, 
71 A. 72, 81 Vt. 428; Childs v. Merrill, 
29 A. 582, 66 Vt. 302; Earle v. Grout, 
46Vite 11345 Coon v. (Swan), s0nV ts 6, 


Wash.—Green v. Fuller, 294 P. 1037, 
159 Wash. 691; Maxwell v. Harper, 98 
P. 756, 51" Wash. 351: 


Wis.—In re Hoeh’s Estate, 193 N.W. 
514, 181 Wis. 190; Herman y. Schles- 
inger, 90 N.W. 460, 114 Wis. 382, 91 
Am.S.R. 922. 


Eng.—Smith v. Daniell, L.R. 18 Eq. 
649; Reg. v. Farley, 2 C.&K. 313, 61 
PEC. By, 3135 21.755 Reprints130%) Ree. 'v. 
Hayward, 2 C.&K. 234, 61 E.C.L. 234, 
175 Reprint 97; Reg. v. Avery, 8 C.& 
P. 596, 34 B.C.L. 911, 173. Reprint 633. 


Que.—Bulman v. Andrews, 12 Rev. 
Leg. 332. 


{a] Rule applied. — A defendant 
who was charged with forging a will 
had sent the will to his attorney with 
some deeds of the party whose will he 


3. Pa: 


431, 


126 S.W. 24, 


was alleged to have forged. The will 
was sent to the attorney ostensibly 
for asking his advice, but really that 
he might find the will and act on it. 
The attorney produced the will at the 
trial without objection but defend- 
ants objected to its being read in evi- 
dence as being privileged in the hands 
of his attorney. The objection was 
overruled upon the ground that the 
will had not been placed in the hands 
of the attorney in professional con- 
fidence. Reg. v. Hayward, 2 C.&K. 
234, 61 E.C.L. 234, 175 Reprint 97. 


[b] Statements privately made to 
counsel are confidential. State v. 
Board of State Prison Com’rs of Mon- 
tana, 273 P. 1044, 84 Mont. 14. 


[c] Communications held confi- 
dential.— (1) In a suit for a divorce, 
a question asked a witness who had 
formerly acted as attorney for the 
wife, “As a result of any investiga- 
tion made by you, or through your of- 
fice, what action was taken by you 
with reference to prosecuting this 
case on the basis of said matter?” 
was properly excluded as involving a 
consultation with the client, as did al- 
so by implication the question, “Did 
you, through any source, while act- 
ing for Mrs. W., get any knowledge 
with reference to said matter on 
which you relied?” Warren v. War- 
ren, 80) A. 593585 wR. Lote (2), | Lage 
suit for divorce, a question asked a 
witness for the husband who had for- 
merly acted as attorney for the wife, 
“Did you at any time while acting for 
Mrs. W. drop the Beriedict House mat- 
ter, or eliminate it from this case for 
any reason?” so far as it calls for the 
state of his mind and his professional 
intention which depended on confer- 
ences with the client was properly ex- 
cluded. Warren v. Warren, 80 A. 593, 
Soniye inenels 


20. Mission Film Corporation v. 
Chadwick Pictures Corporation, 278 P. 
855, 207 Cal. 386; Sharon v. Sharon, 
22 P. 26, 131, 79 Cal. 683; In re Elliott, 
84 P. 750, 73 Kan. 151; Piersky v. 
Hocking, 292 P. 725, 730, 88 Mont. 358 
[cit Cyc]; Smith v. Caldwell, 56 P. 
590, 22 Mont. 381. 


91. In re Elliott, 84 P. 750, 73 Kan. 
151; Piersky v. Hocking, 292 P. 725, 
730, 88 Mont. 358 [cit Cyc]. 


92. U.S.—In re Donohue, 7 F.Cas. 
No. 3,990, 2 Hask. 17; In re O’Donohoe, 
18 F.Cas.No. 10,435, 3 Nat.Bankr.Reg. 
245; Rhoades v. Selin, 20 F.Cas.No, 
11,740, 4 Wash.C.C. 715. 


Cal.—Hunter v. Watson, 12 Cal. 368, 
73 Am.D. 543. 


Ga.—Smith v. Wilkins, 88 S.B. 406, 
113 Ga. 140; Skellie v. James, 8 S.E. 


414 [70 C.J.] 


which involves no violation of professional confi- 
Where no confidence is reposed the priv- 
ilege does not apply;°* and, the moment confidence 
ceases, the privilege ceases, and the attornéy must 
If it appears that 
the communication was not confidential, it is not 
privileged,®* even though it relates to litigation of 
the client.°? For example, matters occurring in open 
court,®® or at a reference before a master,°®® and 
what the client stated as a witness when examined 
upon a former trial? are not privileged. Where one, 
without disclosing any facts, seeks and obtains from 
an attorney an abstract legal opinion on a general 
question of law, there is no privilege in respect of 
The privilege does not cover 
communications between a public officer and an at- 


dence.®* 


answer as any other witness.°° 


such communication.” 


607, 81 Ga. 419; McDougald v. Lane, 


18 Ga. 444. 


T1l.—Funk v. Mohr, 57 N.E. 2, 185 
Ties oo Lait Soy TIL ADD. Sialljeme Mult 
cothe Ferry, etc., Co: v. Jameson, 48 
Til. 281; Swaim v. Humphreys, 42 Ill. 
App. 370. 


Ind.—Miller v. Palmer, 58 N.E. 213, 
25 Ind.App. 357, 81 Am.S.R. 107. 


Iowa.—Reinehart v. Johnson, 17 N. 
W. 452, 62 Iowa 155. 


La.—Reynolds v. Rowley, 3 Rob. 
201, 38 Am.D. 233; Reeves v. Burton, 
6 Mart.N.S. 283. 


Md.—Chew v. Farmers’ Bank, 2 Md. 
Chy 232: 


Mo.—Deuser v. Hamilton, 52 Mo. 
App. 394. 


N.Y.—King v. Ashley, 72 N.E. 106, 
179 N.Y. 281; Schattman v. American 
Credit Indemnity Co., 54 N.Y.S. 225, 34 
App.Div. 392; Matter of Merriam, 50 
N.Y.S. 114, 27 App.Div. 112; Eastman 
v. Kelly, 1 N.Y.S. 866; Pond v. Mc- 
Kaya ONiye@ity~ Ot. 293°) fohnson ive 
Daverne, 19 Johns. 134, 10 Am.D. 198; 
Baker v. Arnold, 1 Cai. 258; Crosby 
v. Berger, 11.Paige 377, 42 Am.D. 117, 
4 Hdw.Ch. 256 note; Bogert v. Bogert, 
2 Edw. 399. 


Ohio.—Rogers v. Dare, Wright 136. 


Pa.—Beeson v. Beeson, 9 Pa. 279; 
Heister v. Davis, 3 Yeates 4; Jeanes 
e Mridenberg, 5 Pa-LiJ. 65, 3 Clark 
ek 


Tex.—Allen v. Root, 39 Tex. 589. 


vVt.—State v. Fitzgerald, 34 A. 429, 
68 Vt. 125. 2 


Wis.-—De Witt v. Perkins, 22 Wis. 
473. 


93. Turner v. Warren, 28 A. 781, 
160 Pa. 336. 


94, Lenahan v. Casey, 128 P. 601, 
46 Mont. 367. 


[a] @Whus an attorney for defend- 
ant resisting an application for re- 
ceiver for a firm is competent to tes- 
tify that defendant had not informed 
him that he claimed to have purchased 
plaintiff’s interest. Lenahan v. Casey, 
128 P. 601, 46 Mont. 367. 


95. Foster v. Hall, 12 Pick. (Mass.) 
89. 


96. Ark.—Blackburn v. Blackburn, 
281 S.W. 391, 170 Ark. 828. 


Cal.— Mission Film Corporation vy. 
Chadwick Pictures Corporation, 278 P. 
855, 207 Cal. 386. 


Iowa.—Crawford v. Raible, 221 N. 
W. 474, 206 Iowa 7382. 


N.Y.—Baumann v. Steingester, 107 
N.E: 578, 213 N.Y. 328, Ann.Cas.1916C 


WITNESSES 


Test. 


from Client. 


1071; Doheny v. Lacy, 61 N.E.. 255, 
168 N.Y. 213; Yachnin v. Bedford 
Home Builders, 240 N.Y.S. 44, 228 App. 
Div. 795; In re Pedaro’s Estate, 246 
N.Y.S, 175, 1388 Misc. 410. 


Wash.—Collins v. Hoffman, 113 P. 
625, 62 Wash. 278, Ann.Cas.1913A 1. 


[a] Tllustration. — Testimony of 
the attorney of an administratrix that 
by mistake her deed failed to relin- 
quish her dower. was mot incompetent 
as being confidential. Blackburn v. 
Blackburn, 281 S.W. 391, 170 Ark. 823. 


97. Foakes v. Webb, 28 Ch.D. 287; 
Cobden v. Kendrick, 4 T.R. 431. . 


{a] Directions as to making arrest. 
—A. direction by a client to his attor- 
ney or clerk to send a person with the 
officer for the purpose of pointing out 
the person to be arrested is not privi- 
seed, Caldbeck v: Boon, Ir.R. 7 C.L. 


98. Foreman v. Archer, 106 N.W. 
872, 130 Iowa 49; Kramer v. Kister, 40 
As 10085 187 Ba. 227) 44 TR, Ay 432: 
Mills v. Browning, (Tex.Civ.App.) 59 
S.W.(2d) 219. 


[a] Illustration. — Declarations 
made in open court by an attorney 
that he represented a certain person 
as the owner of gaming devices 
sought to be condemned are not privi~ 
leged in a subsequent action by an- 
other person to recover such devices 
from the sheriff. Mills v. Browning, 
(Tex.Civ.App.) 59 S.W.(2d) 219. 


[b] Agreement made in open court. 
—Counsel for one of the parties is not 
incompetent to testify to an agree- 
ment made openly in the criminal 
court when the case was called for 
trial, and participated in by the par- 
ties, their counsel, and the district at- 
torney. Kramer v. Kister, 40 A. 1008, 
187 Pa. 227, 44 L.R.A. 432. 


99. Lombard v. Hendrix, 32 S.E. 
511, 54 S.C. 476. 


fa] Thus an attorney may testify 
on a hearing before the court as to 
what admissions he made before a 
master at the reference. Lombard vy. 
Hendrix, 32 S.E. 511, 54 S.C. 476. 


1. Kling v. Tunstall, 27 So. 420, 124 
Ala. 268; Yardley v. State, 100 S.W. 
399, 50 Tex.Cr. 644, 123 Am.S.R. 869. 


2. McMannus v. State, 2 Head 
(Tenn.) 213. Compare Bacon y. Fris- 
bie, 80 N.Y. 394, 36 Am.R. 627 [mod 15 
Hun 26] (where communication was 
privileged, although question was put 
to attorney in hypothetical form, it 


‘related to an actual case and was so 


treated and considered by the attor- 
ney). 
3. State v. Ross, 279 S.W.. 411, 312 


sarily be a secret one.* 
whether a communication was of a confidential char- 
acter is whether the employment of the counsel was 
so connected with his professional character as to be 
the ground of the confidence reposed.® 


[§ 556] (4) Information Acquired Otherwise than 
The general rule is that information 
acquired by the attorney which was not communicat- 
ed or-confided to him by his élient or by an agent of 
his or of his client is not privileged,® even though 
obtained while acting as attorney,’ unless such trans- 
actions were at the request of the client. Acts done 


[§§ 555-556 


torney for him in his official capacity as distinguish- 
ed from his individual capacity.® 


A confidential communication must neces- 


The test in determining 


Mo. 510. = 
4 Crawford v. Raible, 221 N.W. 
474, 206 Iowa 732. 


5. Alexander v. Queen, 97 A. 1063, 
2580 Pa. 5s < 


[a] Ihegal skill held cause for em- 
ployment.—Where attorney. was con- 
sulted as to execution and terms of 
trust, he was employed for his legal 
skill, although attorney and client 
were mutual friends of beneficiary, 
and attorney considered he was ren- 
dering service gratuitously. Alexan- 
der v. Queen, 97 A, 1063, 253 Pa. 195. 


6 Ala—kKling v. Tunstall, 27 So. 
420, 124 Ala. 272. 


N.H.—Patten y. Moor, 29 N.H. 166. 


N.Y.—Coveney v. Tannahill, 1 Hill 
33; Crosby v. Berger, 11 Paige 377, 42 
Am.D. 117 [aff 4 Edw. 254]. 


Pa.—Kramer v..Kister, 40 A. 1008, 
187 Pa. 227, 44 L.R.A. 432. 


Eng.—Chadwick v. Bowman, 16:_Q. 
B.D. 561; Wheeler v. Le Marchant, 
17 Ch.D. 675; Paddon v. Winch, L.R. 
9 Eq. 666; Ford v. Tennant, 32 Beav. 
162, 55 Reprint 68; Greenough y 
Gaskell, Coop.t.Brough. 96, 47 Re- 
print 35, 1 Myl.&K. 98, 7 Eng.Ch. 98, 
39 Reprint 618; Gore v. Bowser, 5 De 
G.&Sm. 30, 64 Reprint 1004; Marsh v. 
Keith, 1 Dr.&Sm. 342, 62 Reprint 410; 
Spenceley v. Schulenburgh, 7 Hast 
357, 103 Reprint 138; Dwyer v. Col- 
lins, 7 Exch. 639, 155 Reprint 1104: 
Page v.. Ward, 20.41. Repsnes: 518 
Morgan y. Shaw, 4 Madd. 54, 56 Re- 
print 629; Say and Seal’s Case, 10 
Mod. 40, 88 Reprint 617; Desborough 
v. Rawlins, 3 Myl.&C. 515, 14 Eng.Ch. 
515,. 40 Reprint 1025;. Sawyer v. 
Birchmore, 3 Myl.&K. 572, 611, 10 ng. 
Ch.+572, 40: Reprint 218, 773. 


{a] Copies of letters written by 
party to third person and obtained 
from the latter by the solicitor for 
the purpose of defense are not privi- 
ieee Chadwick v. Bowman, 16 Q.B. 

. oO . 


7. Tutson y. Holland, 50 F.(2d) 
338, 60 App.D.C. 188 [cert den 52 S.Ct. 
21, 284 U.S. 632, 76 L.Ed. 538]; King 
v. Ashley, 89 N.Y.S. 482, 96 App.Div. 
143 [aff£’72 (N-E. 1065;-179"-NvY! 28795 
WES nae v. Vogle, 99 Pa.Super. 


_{a]_ Tllustration.—In a prosecu- 
tion for possessing liquor, the at- 
torney’s testimony respecting cans 
alleged to have contained alcohol did 
not violate the statute respecting con- 
fidential communications. Common- 
wealth v. Vogle, 99 Pa.Super. 65. 


8. Lodge v. Prichard, 4 De G.&Sm. 
587, 64 Reprint 969; Marriott v. An- 
chor Reversionary Co., 3 Giffard 304, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


by the attorney in the course of his employment;* 
facts with which the attorney became acquainted 
while engaged in his professional duty as the at- 
torney or counsel of his client;?® and faets which 
have come to the attorney’s knowledge by being done 
in his presence,!? although he was present in con- 
sequence of his engagement as counsel,!* are not 
privileged. Accordingly, an attorney may testify as: 
to scientific facts of which he has knowledge,** the 
identity of his client as the person who subscribed 


66 Reprint 425; Elmsley Tp. v. Miller, 
10 Ont.L. 3438, 5 Ont.W.R. 651, 717. 


[a] Solicitor who at request of his 
client negotiated sale cannot at the 
instance of the purchaser be required 
to state what took place on the nesgo- 
tiations. Lodge v. Prichard, 4 De G.& 
Sm. 587, 64 Reprint 969. 

9. U.S.—U. S. v. De Vasto, 52 F.(2d) 


26, 78 A.U.R. 336 [cert den 52 S.Ct. 
138, 284 U.S. 678, 76 L.Ed. 573]. 


Ala.—Chapman y, Peebles, 4 So. 273, 
84 Ala. 283. 

Iowa.—Williams Bros. v. Young, 46 
Iowa 140. 

La.—Comstock v. Paie & Smith, 
La. 479. 

Or.—State v. Gleason, 23 P. 817, 
@rl 159. 

Tenn.—Johnson vy. 
Lea 626. 


Wis.—cC. Aultman & Co. v. Ritter, 51 
N.W. 569, 81 Wis. 395. 


18 
19 


Patterson, 13 


Eng.—Kelly v. Jackson, 13 Ir.Eq. 
129. 
[a] Illustrations—(1) An. at- 


torney may be compelled to testify 
that he wrote a note, which was sign- 
ed in his presence by his client, and 
that, as attorney, he paid the same 
day a certain sum of money to the 
client. Chapman vy. Peebles, 4 So. 
273, 84 Ala. 283. (2) An attorney who 
has received money to hold it pend- 
ing a decision as to its ownership is 
not privileged, when called as witness 
inva garnishment, to refuse to state 
where he has deposited it. Williams 
Bros. v. Young, 46 Iowa 140. (3) The 
disclosure by an attorney who is 
garnishee of the time of his receiving 
and paying over certain moneys which 
he had received on account of his 
client cannot be objected to as dis- 
closing professional secrets. Com- 
stock v. Paie & Smith, 18 La. 479. 
(4) The attorney for accused may 
testify that he took title to brewery 
property at accused’s request, that 
he transferred an interest therein to 
another defendant, and that the mon- 
ey received was paid over to accused. 
iy. (Ss. ve De-Vasto, 52 °F. 26, 73 A.L. Ri 
336 [cert den 52 S.Ct. 138, 284 U.S. 
678, 76 L.Ed. 573]. (5) An attorney 
may state what money he received, 
when paid over, and to whom he paid 
it. Johnson v. Patterson, 13 Lea 
(Tenn.) 626. (6) In proceedings sup- 
plementary to execution, an attorney 
for defendant may be required to 
testify whether he had in his posses- 
sion after the commencement of the 
action money, notes, checks, evidence 
of indebtedness, or other property of 
defendant, and, if so, what he had in 
his possession and what he did with 
it. State v. Gleason, 23 P. 817, 19 Or. 
159. (7) In an action in which an 
agent claims commissions, on the is- 
sue of whether plaintiff or another 
person purchased the property at a 
chattel mortgage sale, for the subse- 
quent sale of which the commissions 
are claimed, testimony of the princi- 
pal’s attorney that he received a check 
from the principal with which to pay 


. WITNESSES 


the fees of the person who made the 


sale under the chattel mortgage, and 
that he paid the fees therewith, is ad- 
missible and proper. C. Aultman & 
oe Ve Ritter, 517 N. W.. 569, 31) Wis. 
Bao: 


10. Crosby v. Berger, 11 Paige (N. 
We)G3 795 


11. Patten v. Moor, 29 N.H. 163; 
Coveney v. Tannahill, 1 Hill (N.Y.) 33, 
37, Am.D. 287; Brandt v. Klein, 17 
Johns, (N.Y.) 335; Utica Bank v. Mer- 
sereau, 3 Barb.Ch. (N.Y.) 528; Rundle 
v. Foster, 3 Tenn.Ch. 658; Greenough 
v. Gaskell, Coop.t.Brough. 96, 47 Re- 
print 35, 1 Myl.&K. 98, 7 Eng.Ch. 98, 
39 Reprint 618; Doe v. Andrews, 
Cowp. 845, 98 Reprint 1393; Hurd v. 
Moring, 1. C:&P. 372, lt BiC.L. 221, 171 
Reprint 1236; Desborough v. Rawlins, 
3 Myl.&C. 515, 14 Eng.Ch. 515, 40 Re- 
print 1025; Sandford v. Remington, 2 
Ves: Jr. 189) 230. Reprints @ 


[a] Execution and date of legal 
documents.—(1) If a legal document 
is executed or offered in the presence 
of counsel, he will not be privileged 
from testifying as to the fact. Sand- 
ford v. Remington, 2 Ves.Jr. 189, 30 
Reprint 587. (2) Where an answer 
in chancery is sworn to by a client 
in his attorney’s presence, the latter 
may be compelled to disclose that 
fact. Doe v. Andrews, Cowp. 845, 98 
Reprint 1393. (3) An attorney who is 
professionally employed to prepare a 
deed for his client, and who afterward 
witnesses its execution, may be com- 
pelied not only to prove the execu- 
tion of the deed, but also to testify 
whether it was antedated, whether it 
was in the same form in which it now 
appears at the time of its execution 
or has been altered, or whether it was 
actually delivered at the time he sub- 
scribed his name thereto as a witness. 
Utica Bank v. Mersereau, 3 Barb.Ch. 
GNSY. 528; 


[b] Date of act.—An attorney who 
is called to testify against a party 
by whom he was employed to draw 
a deed cannot protect himself from 
answering the question whether the 
instrument was not written subse- 
quently to the day of its date, and 
after the commencement of the pres: 
ent suit, on the ground of privileged 
communication between attorney and 


eee Rundle v. Foster, 3 Tenn.Ch. 
58. 
[ec] Knowledge by attorney of 


facts patent to senses, and as to which 
others have like knowledge or in- 
formation, is not privileged. Green- 
ough vy. Gaskell, Coop.t.Brough. 96, 
47 Reprint 35, 1 Myl.&K. 98, 7 HEng.Ch. 
98, 39 Reprint 618. 


12. Patten v.. Moor, 29 N.H. 168. 


13. Trosper Coal Co. v. Rader, 179 
S.W. 1028, 166 Ky. 797. 


[a] Tllustration.—An attorney who 
is a mining expert is competent, in an 
action involving breach of a mining 
contract, to testify as to the number 
of tons of coal in an acre. Trosper 
Coal Co. v. Rader, 179 S.W. 1023, 166 
Ky. 797. 


14. In re Jones, 70 A. 15, 22 Del. 
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and swore to a pleading or affidavit, althongh he was 
present only in consequence of his professional char- 
acter,!+ or as the person who was convicted in a 
previous prosecution,’® the handwriting of his eli- 
ent,!° although he obtained his knowledge of such 
handwriting from having been employed profession- 
ally,1? the fact of the execution of a deed or instru- 
ment of writing!’ and the circumstances attending 
such execution,!® and, provided it has been deliv- 
ered, the contents of the deed?°® or the delivery of 


463; Doe v. Andrews, Cowp. 845, 98 Re- 
print 1393; Rex v. Watkinson, Str. 
1122, 93 Reprint 1072; Ex p. Kava- 
nagh, 7 Montr.Leg.N. 316. 


15. State v. Powell, 297 P. 160, 161 
Wash, 514. 


16. Brown vy. Jewett, 120 Mass. 
215; Holthausen v. Pondir, 55 N.Y.Su- 
per. 78, 18 N.Y.St. 360 [aff 23 N.E. 
V5 2: 120) ONVYon 622d se JOhnsonmavs 
Daverne, 19 Johns. (N.Y.) 134, 10 Am. 
D. 198; Johnson vy. Patterson, 13 Lea: 
(Tenn.) 626. 


17. Dukes v. Davis, 101 S.W. 390, 
125 Ky. 313, 30 Ky.L. 1348; Thomson 
v. Perkins, 57 N.Y.S. 810, 39 App.Div. 
656; Johnson v. Daverne, 19 Johns. 
(NZY.)" 1384, 10 Am: DD." 198+" Waneiv. 
Ingalls Zine Co., (Tenn.Ch.A.) 49 S.W. 


288; Hurd v. Moring, 1 C.&P. 372, 12 
E.C.L. 221, 171 Reprint 1236. 
[a] Knowledge of client’s hand- 


writing.—Knowledge of a client’s 
handwriting, obtained by his attorney 
from having witnessed his execution 
of his bail bond in the action, is not 
such a confidential knowledge as to 
privilege the attorney from answering 
when called on the part of plaintiff to 
prove defendant’s handwriting on the 
trial. Hurd v. Moring, 1 C.&P. 372, 
1L EC.L. 221,,171 Reprint 1236, 


18. Del—Nye Odorless Incinera- 
tor Corporation v. Felton, (Super.) 
162 A. 504. 


Mass.—Hatton y. Robinson, 14 Pick. 
416, 25 Am.D. 415. 


_ N.Y.—Schattman v. American Cred- 
it Indemnity Co., 54 N.Y.S. 225, 34 
App.Diy. 392. 


Tex.—Rahm vy. State, 17 S.W.. 416, 
30 Tex.App. 310, 28 Am.S.R. 911. 


Wash.—Maxwell v. 
756, 51 Wash, 351. 


Eng.—Doe v. Roe, 6 Dowl.P.C. 518; 
Sandford v. Remington, 2 Ves.Jr. 189, 
30 Reprint 587. 


But compare Phcenix Ins. Co. v. 
Wintersmith, 98 S.W. 987, 30 Ky.L. 
369 (holding it proper for the attorney 
to refuse to testify in regard to the 
drawing by him of a deed from hus- 
band to wife and its delivery by him, 
when the transaction occurred while 
he was acting for both in effecting a 
reconciliation of their marital diffi- 
culties). 


19. Turner’s Adm’r v. Ward, 256 
S.W. 389, 201 Ky. 295; Lang v. Ingalls 
Zino’ Cor n(renn:;ChiA.)\ 49. SW Sse 


20. Baxter v. Baxter, 156 N.Y.S. 
521, 92 Misc. 567 [aff 159 N.¥.S. 1099]. 


[a] Delivery of deed removes priv- 
ilege.—In a son’s action against his 
mother to restrain her from enjoying 
a life estate granted by her deceased 
husband, testimony of decedent’s at- 
torney that a mutilated instrument in 
evidence was a deed from decedent to 
the mother, which he had prepared 
and acknowledged the execution of as 
a notary public, was admissible where 
decedent had delivered the deed to the 
mother. Baxter v. Baxter, 156 N.Y.S. 
521, 92 Misc. 567 [aff 159 N.Y.S. 1099] 


Harper, 98 P. 
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such instrument,?! as to whether he has ever seen a 
certain deed or will,?? whether he was present when 
an account stated was signed,?? when and where it 
was done,?4 who was present,?® or whether he made 
an investigation of a certain matter.2® Neither does 
the rule of privilege exclude evidence as to whether, 
in the preparation of a cause for trial, a party was 
interrogated by his attorney as to his knowledge re- 
specting the matters involved and the questions and 
answers reduced to writing, enabling the attorney to 
know what his client might be expected to testify 
to,27 and it is not error for a party to prove by the 
other party on cross-examination that his attorney 
had read to him his deposition, made in prior pro- 
ceedings in the ease.28 <A party is not privileged 
against testifying as to whether he received from 
his attorneys money paid them by the adverse party 
pursuant to a settlement,?® and the attorney cannot 
refuse to declare what moneys he has or had in his 
hands belonging to his client, the defendant.°° In an 
action against an attorney for damages for malicious- 
ly making false representations as to plaintiff’s busi- 
ness with intent to injure his credit, letters written 
by the attorney to a client of his, who is not in court, 


~ fF 


21. 
Indemnity Co., 54 N.Y.S. 225, 34 App. ian 
Div. 392; Maxwell v. Harper, 98 P.|490)9rq @uyts? Vv State, 


756, 51 Wash. 351. 


WITNESSES . 


Schattman v. American Credit 11294, 4 Ann.Cas. 529 and note. 
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containing alleged misrepresentations of plaintiff’s 
financial standing, are not privileged.*+ In Jitiga- 
tion concerning the title to realty, a party defend- 
ant who acted as attorney for the present plaintiffs 
in a former suit in which they were defendants is a 
competent witness as to why the former suit was 
dismissed.?2, The fact that an attorney obtains by 


-means of confidential communications information 


about a fact will not protect him from disclosing 
what he already knew about that fact.*? 


[§ 557] (5) Relation to Subject Matter of Em- 
ployment. In order for a communication between 
attorney and client to be privileged it must relate 
to the subject matter of the employment,** that is, 
the relation of attorney and client must exist with 
reference to the matter to which the.communication 
relates,?® and it must be made for the purpose of en- 
abling the attorney correctly to understand the mat- 
ter in which he is employed,?® and of obtaining pro- 
fessional advice or assistance.** It is not, however, 
necessary that the communication should be made 
for the express purpose of taking advice at the time, 
provided it is made in the course of the employment, 


leged. Jackson v. State, 293 S.W. 539, 
155 Kenn. 371: 

[b] Attorney hired for another.— 
An attorney employed by accused to 


71 A. 1058, 


22. Brandt v. Klein, 17 Johns. (N. 
Y.) 335. 

23, Coveney v. Tannahill, 
GNEX.): 33,37 Am.D. 287. 


Yall 


24. Coveney v. Tannahill, supra. 
25. Coveney v. Tannahill, supra. 
26. Warren v. Warren, 80 A. 593, 


33 R.I. 71. 


27. Herman v. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


[a] Purpose for which evidence 
admitted.—Such evidence is admissi- 
ble only as bearing on the credibility 
of the party as a witness. Herman vy. 
Schlesinger, 90 N.W. 460, 114 Wis. 
382, 91 Am.S.R. 922. 


28. Danner v. Walker-Smith Co., 
(Tex.Civ.App.) 154 S.W. 295. 


29. Koeber v. Somers, 84 N.W. 991, 
108 Wis. 497, 52 L.R.A. 512. 


30. Mackenzie v. Mackenzie, 
CIES a 

31. Simons v. Petersberger, 151 N. 
W. 392, 171 Iowa 564. 


32. Superior Oil Corporation v. Al- 
corn, 47 S.W.(2d) 973, 242 Ky. 814. 


33. 
S. 478. 


34. U.S.—yYork v. U. S., 224 F. 88, 
138 C.C.A. 356. 


i) 1B, 


Lewis v. Pennington, 6 Jur.N. 


Ala.—Brazier v. Fortune, 10 Ala. 
516. 
Cal.—Gerety v. O’Sheehan, 99 P. 


545, 9 Cal.App. 447. 


Ill.—Debolt v. Blackburn, 159 N.E. 
790, 328 Ill. 420; Granger v. Warring- 
ton, 8 Ill. 299; People v. Marcofsky, 
219 Ill.App. 230. 


Towa.—Moyers v. Fogarty, 119 N. 
W. 159, 140 Iowa 701; State v. Mew- 
herter, 46 Iowa 88. 


Kan.—State v. Nixon, 207 P. 854, 
855, 111 Kan. 601 [quot Cyc]. 


Ky.—Denunzio’s Receiver v. Scholtz, 
bse Ws) TLDs) LL Koyte £82k 25) Keyl 


Mass.—Foster v. Hall, 12 Pick. 89. 


Mo.—Arbuthnot v. Brookfield Loan, 
ee Assoc., 72 S.W. 132, 98 Mo.App. 
382. 

Mont.—Piersky v. Hocking, 292 P. 
725, 88 Mont. 358. 


Neb.—Clay v. Tyson, 26 N.W. 240, 
19 Neb. 530. 


N.Y.—Brennan v. Glennon, 60 N.Y. 
S. 643, 44 App.Div. 107; People v. 
Hess, 40 N.Y.S. 486, 8 App.Div. 143, 
11 N.Y.Cr. 363; Stanfield v. Knicker- 
bocker Trust Co., 37 N.Y.S. 600, 1 App. 
Div. 592; Marsh v. Howe, 36 Barb. 
649; Richards v. Richards, 119 N.Y.S. 
81, 64 Misc. 285; Brandt v. Klein, 17 
Johns. 335; Riggs v. Denniston, 3 
Johns.Cas. 198, 2 Am.D. 145. 


Ohio.—Feltrup v. Schloemer, 13 
Ohio Cir Ctin.Sy 473738) Ohio CimCt, 
467; Smart v. Masters & Wardens of 
Na CelodsesNo 2.2.0. Ohio Cir:Ct, gre. 


Tenn.—Jackson v. State, 293 S.W. 


539, 155 Tenn. 371. 
Vt.—Dixon v. Parmelee, 2 Vt. 185. 


Wash.—McDermont v. Bateman, 203 
P. 66, 67, 118 Wash. 230 [quot Cyc]; 
Siate v. Miller, 138 P. 896, 78 Wash. 


Ing.—Gillard v. Bates, 
547, 151 Reprint 529. 


[a] Tllustrations.-—(1) An attorney 
having drawn the will of the testa- 
trix, but performing no other services 
for ‘her, is not debarred by Gen. Code 
§ 11494 from testifying as to conver- 
sations occurring between them other 
than in connection with the drawing 
of the will. Feltrup v. Schloemer, 33 
Ohio. Cir: Ct, AGic 13, Ohid Cir.Ct.NiS! 
473. (2) Where defendant in a mur- 
der trial consulted an attorney prior 
to the homicide with respect to the 
duty of the postmaster in forwarding 
complaints filed against a mail car- 
rier, his threat to have his brother 
and codefendant whip deceased was 
not connected with the subject mat- 
ter of the inquiry and is not privi- 


6 M.&W. 


obtain the release of another alleged 
to have been his partner in certain 
burglaries, but who was only held 
under a general charge of suspicion, 
accused not knowing that he him- 
self was under suspicion, and no sug- 
gestion being made of his desiring the 
attorney’s services, could testify as 
to statements made by accused, since 
the professional relation was created 
in behalf of the other and not of ac- 
cused. State v. Miller, 138 P. 896, 
78 Wash. 268. 


35. Matter of Hamilton, 24 Philip- 
pine 100; State v. Miller, 138 P. 896, 
78 Wash. 268. 


36. Debolt v. Blackburn, 159 N.E. 
790, 328 Ill 420; Champion v. Mc- 
Carthy, 81 N.E. 808, 228 Ill. 87, 11 L.R. 
A.N.S. 1052, 10 Ann.Cas. 517; Granger 
v. Warrington, 8 ll. 299; State™ v. 
Nixon, 207 P. 854,855, 111 Kan. 601 
[quot Cyc]; Piersky v. Hocking, 292 

. 725, 730, 88 Mont. 358 [cit Cyc]; 
McDermont v. Bateman, 203 P. 66, 67, 
118 Wash. 230 [quot Cyc]. 


37. Ind.—Bingham v. Walk, 27 N. 
BE. 483, 128 Ind. 164. 


Kan.—State v. Nixon, 207 
855, 111 Kan. 601 [quot Cyc]. 


Mass.—Lynde v. McGregor, 13 Al- 
len 172. 

Mich.—House v. House, 27 N.W. 858, 
61 Mich. 69, 1 Am.S.R. 570; Alderman 
v. People, 4 Mich. 414, 69 Am.D. 321. 


N.Y.—Mowell v. Van Buren, 28 N.Y. 
S. 1035, 77 Hun 569; Marsh v. Howe, 
36 Barb. 649. 


S.C.—Branden & Nethers v. Gowing, 
41 S.C.L. 459. 

Tex.—Flack’s Adm’r v. Neill, 26 
Tex. 273. 3 

Vt.—Harle v. Grout, 46 Vt. 113. 

Wash.—MeDermont v. Bateman, 
203 P. 66, 67, 118 Wash. 230 [quot 
(Cao's 

Wis.—Plano Mfg. Co. v. Frawley, 
32 N.W. 768, 68 Wis. 577. 


P. 854, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and is material thereto or believed to be such and is 
made by the client to his attorney in recognition and 
because of the professional relation between them.*§ 
The privilege does not apply to extraneous or im- 
pertinent communications which have no pertinency 
to the business which the attorney is engaged to 
transact ;3® and, where the transaction between the 
attorney and client is the preparation of an instru- 
ment in accordance with the directions of a client, 
and no legal advice is asked or required, the reasons 
or motives moving the client to make the instrument, 


38. National Bank of Republic v. 
Delano, 58 N.E. 1079, 177 Mass. 362, 
83 Am.S.R. 281. 


[a] In Missouri ‘a client may 
state the facts connected with a 
transaction touching which he desires 
the professional services of counsel, 
and may direct the action he wishes 
to have taken, and the communica- 
tions thus made will not be stripped 
of their confidential character simply 
because the client may not technical- 
ly ask or receive advice in regard 
thereto at the time the statements 
are made. Under the provisions of 
the Missouri statute, as well as under 
the common-law rule, the advice giv- 
en by counsel is privileged as well as 
the communications made by the 
client; but to render the latter privi- 
leged it is not necessary that they 
should form the basis for the giving 
of advice on part of counsel. Many 
statements of fact are doubtless made 
by clients to counsel, by reason of 
the confidential relation existing be- 
tween them, which are never made the 
subject of consultation nor of advice 
on part of counsel, nor the basis for 
professional action, but they are nev- 
ertheless privileged communications, 
because they owe their existence to 
the relation occupied by the parties 
when they were made.” Liggett v. 
Glenn, 51 F. 381, 398, 2 C.C.A. 286. 


39. Morton v. Morris, 5 Ky.Op. 127. 


[a] Illustration.—Where the busi- 
ness of the attorney was to fix up the 
title to some land, the statement of 
the client that he wished the land to 
secure a debt to A had no particular 
relation to the business to be trans- 
acted and constituted no part of the 
instructions necessary to the per- 
formance of the professional duty in 
which the attorney was engaged; it 
was a mere gratis dictum which the 
attorney was under no obligation to 
keep secret in his character of at- 
aoe Morton vy. Morris, 5 Ky.Op. 


40. Debolt v. Blackburn, 159 N.E. 
790, 328 Ill. 420; Champion v. Mc- 
Carthy, 81 N.E. 808, 228 Ill. 87, 11 L. 
RAN: Ss" 1052, -10 sAnniCas... 517: 


41. Bluck v. Galsworthy, 2 Gif- 
fard 453, 66 Reprint 189. 


42. Whiting v. Barney, 30 N.Y. 330, 
86 Am.D. 385; Flight v. Robinson, 8 
Beav. 22, 50 Reprint 9; Wadsworth 
v. Hamshaw, 2 B.&B. 5 note, 6 H.C.L. 
13, 129 Reprint 858; Gainsford. v. 
Grammar, 2 Campb. 9, 170 Reprint 
1063; Lafone v. Falkland Islands Co., 
4 Kay & J. 34, 70 Reprint 14; Original 
Hartlepool Collieries Co. v. Moon, 30 
L.T.Rep:N.S. 585; Broad v. Pitt, M. & 


Meucoon eo. C.D, eho, .Reprint 
1142; Beadon v. King, 17 Sim. 34, 42 


Eng.Ch. 34, 60 Reprint 1039; Clagett 
v. Phillips, 2 Y.&Coll. 82, 21 HEng.Ch. 
82, 63 Reprint 36. 


[a] Form of litigation not ap- 
parent.—Communications made in ap- 
prehension of litigation are privileged, 


[70 C. J.—27] 


, 


2 
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although the precise form which the 
litigation might take could not have 
been foreseen at the time. Lafone v. 
Falkland Islands Co., 4 Kay & J. 34, 
70 Reprint 14. 


43. U.S:—Alexander vy. U: S:, 11S. 
Ct. 350, 138 U:S. 353, 34 E.HWd. 954. 


Ala.—Parish v. Gates, 29 Ala. 254; 
State v. Marshall, 8 Ala. 302. 


Colo.—Denver Tramway Co. Vv. 
Owens, 36 P. 848, 20 Colo. 107. 


Conn.—Brown v. Butler, 42 A. 654, 
tL Conny 576. 


Ill.—Rogers v. Daniels, 116 Il]l.App. 
515; Helbig v. Citizens’ Ins. Co., 108 
Ill.App. 624. 


Ind.—Bigler v. Reyher, 43 Ind. 112. 


Ky.—Carter v. West, 19 S.W. 592, 
93 Ky. 211, 14 Ky... 192. 


Mass.—Foster vy. Hall, 12 Pick. 89. 


Miss.—Lengsfield v. Richardson, 52 
Miss. 443; Crisler v. Garland, 19 Miss. 
136, 49 Am.D. 49. 


A Shee obncon v. Sullivan, 23 Mo. 
74. 


N.Y.—Root v. Wright, 84 N.Y. 72, 38 
Am.R. 495 [rev 21 Hun 344]; Bacon 
v. Frisbie, 80 N.Y. 394, 36 Am.R. 627 
[mod 15 Hun 26]; Britton v. Lorenz, 
45 N.Y. 51; Williams v. Fitch, 18 N. 
Y. 546; Kaufman y. Rosenshine, 90 
N.Y.S. 205, 97 App.Div. 514 [aff 76 N. 
BH. 1098, 183 N.Y. 562]; Graham v. 
People, 63 Barb. 468; Carnes v. Platt, 
36 N.Y.Super. 361, 15 Abb.Pr.N.S. 337, 
46 Hower. 520), [ati 597 N.Y. 405)2 
Clark v. Richards, 3 E.D.Smith 89; 
Neugass v. Terminal Cab Corporation, 
249 N.Y.S. 631, 139 Misc. 699; Coveney 
Vv. Tannen) Hall 83st Amps Jere 
Utica Bank v. Merserau, 3 Barb.Ch. 
529, 595,49" Am. Dy 189> ‘Crosby V4 
Crosby, 2 Ch.Sent. 15; Pearsall v. 
Elmer, 5 Redf.Surr. 181. 


Or.—Ex parte Bryant, 210 P. 454, 
106 Ors4859: 


Pa.—Moore vy. Bray, 10 Pa. 524; Bee- 
son v. Beeson, 9 Pa. 279; Beltzhoov- 
er v. Blackstock, 3 Watts 20, 27 Am.D. 
330; Jeanes v. Fridenberg, 3 Pa.L.J. 
L995 5a Paizo lop. 


Tenn.—McMannus v. State, 2 Head 
ae Lockhard y. Brodie, 1 Tenn.Ch, 


Va.—Parker v. Carter, 4 Munf. (18 
Wale oiays Of AID. 1s .o Loe 


Eng.—Minet v. Morgan, L.R. 8 Ch. 
361; Turton v. Barber, L.R. 17 Eq. 
329; Wilson v. Northampton, etc., R. 
Co., L.R. 14 Hq. 477; Calley v. Rich- 
ards, 19 Beav. 401, 52 Reprint 406; 
Carpmael v. Powis, 9 Beav. 16, 50 Re- 
print 248; Flight v. Robinson, 8 Beav. 
22, 50 Reprint 9; Cromack v. Heath- 
cote, 2 B.&B. 4, 6 E.C.L. 12, 129 Re- 
print 857; Doe v. Harris, 5 C.&P. 592, 
24 H.C.L. 724, 172 Reprint 1113; Pearse 
v. Pearse, 1 De G.&Sm. 12, 63 Reprint 
950; Brard v. Ackerman, 5 Esp. 119, 
170 Reprint 758; Robson y. Kemp, 4 
Esp. 233, 170 Reprint 703; Walsing- 
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if stated to the attorney, are not privileged.*°® 


[§ 558] (6) Relation to 
some of the early cases confined the privilege to com- 
munications as to litigation which, except under ex- 
traordinary circumstances,*! was pending or contem- 
plated,*? it is now well settled that the privilege is 
not confined to matters communicated in connection 
with pending or expected litigation, but extends to 
all cases where the attorney is consulted by his eli- 
ent in the line of his profession,** and may apply to 


Litigation. Although 


ham v. Goodricke, 8 Hare 122, 25 Eng. 
Ch, 122, 67 Reprint 322; Bushnell v. 
Bushnell, 2 Jur. 774; Mostyn v. West 
Mostyn Coal, ete., Co., 34 L.T.Rep.N.S. 
531; Boyd v. Petrie, 20 L.T.Rep.N.S. 
734; Walker v. Wildman, 6 Madd. 
47, 56 Reprint 1007; Clark v. Clark, 
1 M.&Rob. 3, 174 Reprint 2; Green- 
ough v. Gaskell, 1 Myl.&K. 98, 7 Eng. 
Ch. 98, 39 Reprint 618; Herring v. 
Clobery, 1 Phil. 91, 19 Eng.Ch. 91, 41 
Reprint 565; Anonymous, Skin. 404, 
90 Reprint 179; Parkhurst v. Lowten, 
2 Swanst. 194 and note, 36 Reprint 
589. 


Ont.—Battersby v. Haycock, (Hast 
T. 2 Vict.) 2 Ont. Case Law Dig. 2345; 
Hamelyn v. Whyte, 6 Ont.Pr. 143 
[disappr MacDonald v. Putnam, 11 
Grant Ch. (Ont.) 258]. 


[a] YTllustration.—Communications 
which had reference to the validity of 
a will and passed between plaintiff 
and his legal adviser between the 
date of the will and the death of the 
testator were protected. Calley v. 
Richards, 19 Beav. 401, 52 Reprint 406. 


[b] Communications in course of 
dispute.—(1) It is not necessary that 
the communications should have been 
made in contemplation of the suit, but 
it is sufficient if they relate to and 
were made in the course of the dis- 
pute which is the subject of the suit. 
Clagett v. Phillips, 2 Y.&Coll. 82, 21 
Eng.Ch. 82, 63 Reprint 36. (2) Per- 
mission to examine an attorney touch- 
ing a proposal which he had carried 
from his client to plaintiff several 
months before the institution of suit 
has been refused. Gainsford v. Gram- 
mar, 2 Campb. 9, 170 Reprint 1068. 


[ec] Extent of protection.—An at- 
torney cannot be compelled to disclose 
papers delivered or communications 
made to him, nor letters written by 
him or by his direction or entries 
made by him in his confidential char- 
acter or Situation. Greenough v. Gas-’ 
kell, 1 Myl.&K. 98, 7 Eng.Ch. 98, 39 
Reprint 618. 


[d] Communications as to a con- 
tract which may lead to litigation are 
privileged. Wilson v. Northampton, 
ete. Ree Co. yuo. 14 oe ae 


[e] Real estate transaction.—At 
the instance of a purchaser, a vendor 
cannot be required to disclose con- 
fidential communications made by him 
to his solicitor and counsel respecting 
the property, although made on behalf 
of persons consulting singly and not 
during a dispute, after a threat, or 
during a suit. Pearse v. Pearse, 1 De 
G.&Sm. 12,.68 Reprint 950. 


{f] Discovery proceedings.—The 
rule applies in discovery proceedings. 
Penruddock v. Hammond, 11 Beav. 59, 
50 Reprint 739; Pearse v. Pearse, 1 De 
G.&Sm, 12, 63 Reprint 950; Walsing- 
ham v. Goodricke, 3 Hare 122, 25 Eng. 
Ch. 122, 67 Reprint 322; Mostyn v. 
West Mostyn Coal, ete., Co., 34 L.T, 
Rep.N.S. 531; Boyd v. Petrie, 20 L.T. 
Rep.N.S. 934. 
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a question of present vital importance or to a purely 


academic proposition.*+ 


[§ 559] (7) Relation to Compensation of Attor- 
ney. The rule as to privileged communications, does 
not exclude evidence as to the contract between the 
attorney and client as to the fee to be paid for pro- 
fessional services,*® or the mode or terms of payment 
of such fee,*® unless such testimony would tend to 
implicate the client in the commission of a crime,** 
or to show an admission on his part subjecting him 
It is not something which was 
acquired from the client or during the existence or 
by reason of the relationship of attorney and client, 
but it is a matter collateral to the professional rela- 


to a civil liability.*§ 


WITNESSES 


tion, not strictly a part of it, one which has no bear- 


44. In re Bathwick’s Will, 216 N. 
W. 420, 241 Mich. 156. 


45. Ga.—Bank of Lumpkin v. 
Farmers’ State Bank, 132 S.E. 221, 161 
Ga. 801 [rev 126 S.E. 280, 33 Ga.App. 
117]; Smithwick v. BPivans, 24 Ga. 
461. 


S.c.—Strickland v. Capital City 
Mills, 54 S.E. 220, 74 S.C. 16, 7 L.R.A. 
N.S. 426 and note. 


Wash.—McDermont  v. 
203 P. 66, 118 Wash. 230. 


W.Va.—Moats v. Rymer, 18 W.Va. 
642, 41 Am.R. 703. 


B.C.—Leadbeatter v. Crow’s Nest, 
etc., Coal Co., 140: B:C. 206. 


[a] Illustrations.—(1) An attor- 
ney who was a witness in his client’s 
favor was properly compelled by sub- 
peena duces tecum to produce a writ- 
ten agreement with his client which 
showed that his fees’ were partly con- 
tingent on the result of the suit. 
Moats v. Rymer, 18 W.Va. 642, 41 Am. 
R. 703. (2) Ina suit by an attorney 
to collect his fees, admission of tes- 
timony of M, another attorney, that he 
demanded a fee of one thousand dol- 
lars for trying the cases, and that 
defendants objected to paying that 
amount because they would also have 
to pay plaintiff for his assistance in 
the same cases, and that thereupon M 
reduced his fee to the sum of five hun- 
dred dollars, was not error, as being a 
privileged communication between at- 
torney and client. McDermont v. 
Bateman, 203 P. 66, 118 Wash. 230. 


46. Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.E. 221, 161 Ga. 801 
[rey 126 S-H. 280, 33° Ga.App. 1177; 
Smithwick v. Evans, 24 Ga. 461; My- 
ers v. Brick, 130 N.Y.S. 910, 146 App. 
Div. 197; Strickland v. Capital City 
Mills, 54 S.E. 220, 74 S.C. 16, 7 L.R.A. 
N.S. 426. 


{a] MTilustrations. — (1) Assign- 
ment of interest in judgment in pay- 
ment for services is not privileged. 
Strickland v. Capital City Mills, 54 
S.E. 220, 74 S.C. 16, 7 L.R.A.N.S. 426. 
(2) Where, at an interview between 
attorney and client as to defending a 
suit, a third person agreed to loan 
the client money for the defense, the 
client to give such person a mortgage 
on certain property, which she had 
been enjoined not to mortgage, the at- 
torney was not disqualified to testify, 
in a controversy between the others 
as to the agreement, that in a subse- 
quent separate conversation with his 
client he advised her not then to give 
the mortgage, because it would put 
her in contempt, this relating merely 
to the agreement between the others. 
Myers v. Brick, 1380 N.Y.S. 910, 146 
App.Div. 197. 


Bateman, 


47. State v. Dawson, 1 S.W. 827, 
90 Mo. 149; Holden v. State, 71 S.W. 
600, 44 Tex.Cr. 382. 


[a] Tllustrations. — (1) On the 
trial of defendant charged with steal- 
ing, among other things, one hundred 
and sixty dollars ‘‘of current silver 
coin of the United States,” it was er- 
ror to permit defendants’ attorney to 
testify as to the kind of’ money de- 
fendants paid him as a retainer, name- 
ly, forty-five dollars in silver and five 
dollars in gold. State v. Dawson, 1 
S.W. 827, 90 Mo. 149. (2) Ina prose- 
cution for theft it was error to com- 
pel defendant’s attorney to testify 
that, when defendant employed him, 
she gave him two five dollar bills as 
a fee, for the purpose of showing that 
the amount found in defendant’s pos- 
session corresponded with the amount 
stolen from the prosecutor. Holden vy. 
State, 71 S.W. 600, 44 Tex.Cr. 382. 


48. Liggett v. Glenn, 51 F. 381, 2 
C.C.A. 286 [rev 47 F. 472]. 


[a] fTllustration.—Where several 
persons signed a written contract with 
an attorney to pay him certain fees 
for defending all suits brought 
against them to recover assessments 
on the stock of a corporation, the ex- 
pense to be borne “by us pro rata on 
the amount of stock subscribed by us 
as set opposite our names,” this con- 
tract was not admissible in a suit 
against a signer, as evidence that the 
latter was a stockholder. Liggett v. 
Glenn sol Bee 8i,, 2. C.C.A.--286 [rev 
47 FB. 472]. 


49. Smithwick v. Evans, 24 Ga. 
461; Strickland v. Capital City Mills, 
HaeS he 220 5en 4 S.C. 16, vol RAINS! 
426; McDermont v. Bateman, 203 P. 
66, 118 Wash. 230. 


50. Bank of Lumpkin v. Farmers’ 
State Bank, 132 S.B. 2217, 161 Ga, 801 
[rev 126 S.E. 280, 33 Ga.App. 117]; 
Smithwick v. Evans, 24 Ga. 461. 


51. Privileged character of com- 
munication to prosecuting attorney 
for unlawful purpose see infra § 617. 


5@. Cal.—Ex parte McDonough, 
149 P. 566, 170 Cal. 230, L.R.A.1916C 
593, Ann.Cas.1916E 327. 


Ky.—Standard Fire Ins. Co. v. 
Smithhart, 211 S.W. 441, 444, 183 Ky. 
679, 5 A.L.R. 972 [quot Cyc]. 

Mo.—Hickman v. Green, 22 S.V 
455, 27 S.W. 440, 128 Mo. 165, 29 L.R. 
A. 39; State v. McChesney, 16 Mo.App. 
259 [rev on other grounds 1 S.W. 841 


’ 


90 Mo, 120]. 


N.H.—State v. Merchant, 18 A. 654, 
65 N.H. 124. 


N.J.—Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455. 


prepared alleged usurious note 


[§§ 558-560 ‘ 


ing on the merits of the matters on which profession- 
al aid was invoked,*® and which was necessarily fix- 
ed in some amount or other before the relation of at- 
torney and client existed.°° 


[§ 560] (8) Relation to Crime or Fraud.°* 
privilege does not extend to communications respect- 
ing proposed infractions of the law,°? or a transac- 
tion which is in itself a crime;°* to be privileged the 
communications must be in the course of legitimate 
professional employment and not communications 
made for the purpose of being guided in the commis- 
sion of an offense.®* Thus there is no privilege as to 
communications made in contemplation of the future 
commission of a crime,°® or, although formerly the 


The 


Ss 


N.Y.—People v. Sheriff of New York 
County, 29 Barb. 622, 7 Abb.Pr. 96. 


Wash.—State v..Washington, 167 P. 
47, 49, 97 Wash. 587 [quot Cyc]. 


Wis.—Dudley v. Beck, 3 Wis. 274. 


Eng.—In re Postlethwaite, 35 Ch.D. 
722; Russell v. Jackson, 9 Hare 387, 
41 Eng.Ch. 387, 68 Reprint 558. 


But see McNeill v. Thomas, 165 S.E. 
712, 203 N.C. 219 (holding a conver- 
sation between payee and his attor- 
ney which took place when attorney 
im- 
properly admitted in maker’s action to 
recover double usury paid). 


[a] Zllegal purpose.—The com- 
munication will not be protected be- 
cause it may lead to the disclosure 
of an illegal purpose. Russell v. 
Jackson, 9 Hare 387, 41 Eng.Ch. 387, 68 
Reprint 558. 


53. People v. Farmer, 87 N.E. 457, 
194 N.Y. 251. 


54. Ott v. State, 222 S.W. 261, 87 
TexiGr. (382. 


[a] Rule applies notwithstanding 
the innocent purpose of the attorney 
giving the advice. Ott v. State, 222 
SW. OL 81 MexCre secs 


55. U.S.—U. S. v. De Vasto, 52 F. 
(2d) 26,:78 A.L.R. 336 [cert den 52S. 
CUl1138;) 284 -U:S2878, 76 Wb 2734s 
Fuston v. U. S., 22 F.(2d) 66; In re 
Cole, 6 F.Cas.No. 2,975, 7 Wkly.Notes 
Cas. (Pa.) 114, 8 Reporter 105. 


Ky.—Cummings v. Commonwealth, 
298 S.W. 943, 221 Ky. 301; Standard 
Fire Ins. Co. v. Smithhart, 211 S.W. 
441, 444, 183 Ky. 679, 5 ALR. 972 
[quot Cyc]. : 


Mass.—Commonwealth v. Dyer, 138 
N.E. 296, 243 Mass. 472 [cert den 43 
S.Ct. 700, 262 U.S. 751, 67 L.Ed. 1214]. 


Mich.—People v. Van Alstine, 23 N. 
W. 594, 57 Mich. 69. 


Mo.—State v. Ross, 279 S.W. 411, 
312 Mo. 510; Gebhardt v. United Rys. 
Co. of St. Louis, 220 S.W. 677, 9 A.L.R. 
1076; State v. Faulkner, 75 S.W. 116, 
175 Mo. 546. 


Neb.—In re Watson, 119 N.W. 451, 
83. Neb. 211. 


N.J.—Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455. 


N.M.—Lockhart Vv. Washington 
Gold & Silver Mining Co., 117 P. 833, 
16 N.M. 2238. 


N.Y.—People v. Peterson, 69 N.Y.S. 
94, 60 App.Div. 118; People v. Hunter, 
249 N.Y.S. 66, 1389 Misc. 270; Coveney 
v. Tannahill, 1 Hill 36; Utica Bank v. 
Mersereau, 3 Barb.Ch. 528, 49 Am.D. 
ie People v. Blakeley, 4 Park.Cr. 
b laf 4 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rule seems to have been otherwise,5* the perpetra- | tion of a fraud,®7 in which, or in avoiding the conse- 


Ohio.—Golner vy. State, 19 Ohio Cir. 
CiENE Seo dts 


Okl.—Cole v. State, (Cr.) 298 P. 892; 
Morris v..State, 115 P. 1030, 6 Okl. 
Cre2 9: 


Tenn.—McMannus v. State, 2 Head 
213. 


Tex.—Anderson v. State, 266 S.W. 
159, 98 Tex.Cr. 449; Ott v. State, 222 
S.W. 261, 87 Tex.Cr. 382; Pearson v. 
State, 120 S.W. 1004, 56 Tex.Cr. 607; 
Everett v. State, 18 S.W. 674, 30 Tex. 
App. 682; Orman v. State, 6 S.W. 544, 
24 Tex.App. 495; Orman v. State, 3 
PAS 468, 22 Tex.App. 604, 58 Am.R. 


Utah.—People v. Mahon, 1 Utah 205. 


Wash.—State v. Washington, 167 P. 
47, 49, 97 Wash. 587 [quot Cyc]; Hart- 
ee v. Brown, 59 P. 491, 21 Wash. 


Eng.—Reg. v. Cox, 14 Q.B.D. 153. 


[a] Limitation of rulie.—The rule 
should be limited to cases where the 
party is tried for the crime in fur- 
therance of which the communication 
was made. Alexander v. U. S., 11 S. 
Ct. 350, 138 U.S. 353, 34 L.Hd. 954. 


[b] Privilege is not to make crime 
safe.—‘‘The privileged communica- 
tion may be a shield of defense as to 
crimes already committed, but it can- 
not be used as a sword or weapon of 
offense to enable persons to carry out 
contemplated crimes against society. 
The law does not make a law office a 
nest of vipers in which to hatch out 
frauds and perjuries.” Gebhardt v. 
United Rys. Co. of St. Louis, (Mo.) 
220 S.W. 677, 679, 9 A.L.R. 1076. 


[ce] Inquiry concerning crime 
against accused.—In prosecution of a 
wife for killing her husband, testi- 
mony of the attorney for the husband 
in his divorce suit that the husband 
asked him for advice as to what pun- 
ishment would likely be meted out to 
him if he killed his wife, etc., who 
was defending on the ground of self- 
defense, was not excluded as a privil- 
eged communication between attorney 
and client. Ott v. State, 222 S.W. 261, 
87 Tex.Cr. 382. 


[d] To collect bribe.—A communi- 
cation made by a client to his attor- 
ney in attempting to procure his serv- 
ices in securing a bribe which had 
been promised but withheld is not 
privileged. State v. Faulkner, 75 S.W. 
116, 175 Mo. 546. 


[e] Correspondence of married 
woman with her solicitor with re- 
spect to a divorce, afterward obtained 
by collusion between the parties, is 
not privileged as to the husband or his 


privies. Ford v. De Pontes, 5 Jur.N.S. 
993. 
[f] Mlustrations.—(1) Where an 


attorney for plaintiff, in an action for 
personal injuries, alleged to have been 
received when defendant’s car left the 
track, discovered on examining his 
client before trial that she was not 
upon the car at the time, and that the 
action could not be successfully main- 
tained without perjury, he could, in 
addition to withdrawing from the 
case, testify to the facts as related to 
him by his client. Gebhardt v. United 
Rys. Co. of St. Louis, 220 S.W. 677, 
9 A.L.R. 1076. (2) In a prosecution 
for blackmail, the lawyer may be al- 
lowed to testify that he advised de- 
fendant that his intended act would 
be blackmail. State v. Richards, 167 
P..47, 97 Wash. 287. (3) An attorney 
possessing his client’s documents for 
use, with the client’s consent, in fur- 
therance of a criminal or fraudulent 


‘ 


@ 


purpose, may be compelled to testify 
respecting the documents. People v. 
Hunter, 249 N.Y.S. 66, 139 Misc. 270. 
(4) Where a client’s communications 
to his attorney are made with refer- 
ence to an unlawful conspiracy, and 
the attorney’s advice is obtained in 
aid and furtherance of the conspiracy, 
the communications of the client are 
not privileged, and the testimony of 
the attorney as to such communica- 
tions may be received. Lockhart v. 
Washington Gold & Silver Mining Co., 
LY EPL S883 ekOinNew kk | 223.5 es incre 
prosecution for conspiracy to violate 
the National Prohibition Act, the at- 
torney’s testimony regarding trans- 
fers of title to brewery property, 
which were merely steps in the crim- 
inal conspiracy, is not inadmissible on 
the ground of privilege. U.S. v. De 
Vasto, 52 F. 26, 78 A.L.R. 336 [cert den 
52 S.Ct. 138, 284 U.S. 678, 76 L.Hd. 
573]. (6) An attorney may testify 
that defendant is the person who 
signed with another name papers pre- 
pared by the witness and afterward 
used by the client in furtherance of 
€ tie: Fuston v. U. S., 22 F.(2d) 


56. Conn.—Supplee v. Hall, 52 A. 
407, 75 Conn. 17, 96 Am.S.R. 188. 


Mass.—Foster v. Hall, 12 Pick. 89. 


N.Y.—Utiea Bank v. Mersereau, 3 
Barb.Ch. 528, 49 Am.D. 189. 


Tenn.—Lockhard v. Brodie, 1 Tenn. 
Ch. 384. 


Vt.—Manham y. Place, 46 Vt. 434. 


Va.—Parker v. Carter, 4 Munf. (18 
Va.) 273; Clay v. Williams, 2 Munf. 
U6) Viais)* 105s 


Eng.—Cromack v, Heathcote, 2 B.& 
B. 4) 6. B.C 12,7129" Reprint 857; 
Doe v. Harris, 5 C.&P. 592, 24 B.C.L. 
468, 172 Reprint 1113; Robson v. 
Kemp, 4 Esp. 233, 5 Esp. 52, 170 Re- 
print 708, 735; Davis v. Parry, 4 Jur. 


N.S. 431; Hyde v. M , 1 Molloy, 
450 note. 
57. Ill—Tyler v. Tyler, 21 N.E. 


616, 126 Ill. 525, 9 Am.S.R. 642; Lanum 
v. Patterson, 151 Ill.App. 36. 


Kan.—Chicago Lumber Co. v. Cox, 
147 PB. 67, 94 Kan. 568. 


Ky.—Cummings v. Commonwealth, 
298 S.W. 9438, 221 Ky. 301; Standard 
Fire Ins. Co. v. Smithhart, 211 S.W. 
441, 444, 183 Ky. 679, 5 ALL.R. 972 
[quot Cyc]. 


Mo.—Gebhardt v. United Rys. Co. of 
St. Louis, 220 S.W. 677, 9 A.L.R. 1076; 
Carney v. United Rys. Co. of St. Louis, 
226 S.W. 308, 205 Mo.App. 495; Hamil 
& Co. v. England, 50 Mo.App. 388. 


Neb.—In re Watson, 119 N.W. 451, 
83 Neb. 211. 

N.J.—Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455. 

N.Y.—Coveney v. Tannahill, 1 Hill 
36. : 

Ohio.—Hayes v. Lindquist, 153 N.E. 
269, 22 Ohio, App. 58. 

Porto Rico.—Will v. Tornabells, 3 
Porto Rico Fed. 125. 


Tex.—Hyman v. Grant, 112 S.W. 
1042, 102 Tex. 50; Stone v. Stitt, 121 
S.W. 187, 56 Tex.Civ.App. 465; Taylor 
v. Evans, (Civ.App.) 29 S.W. 172. 


Wash.—State v. Richards, 167 P. 
47, 49, 97 Wash. 587 [quot Cyc]; Hart- 
ness v. Brown, 59 P. 491, 21 Wash. 655. 


W.Va.—Thomas y. Jones, 141 S.E. 
434, 105 W.Va. 46. 


Wis.—Dunn y. Amos, 14 Wis. 106. 
Eng.—Williams v. Quebrada Ry., 


OtCnt_ Con -LLsgoaire (One iba | intre 
Postlethwaite, 35 Ch.D. 722; Reynell 
v. Sprye, 10 Beav. 51, 11 Beav. 618, 
50 Reprint 501, 955; Cutts v. Picker- 
ing, 3 Ch.Rep. 66, 21 Reprint 730; 
Gore v. Bowser, 5 De G.&Sm. 30, 64 
Reprint 1004; Kelly v. Jackson, 13 Ir. 
Eq. 129; Mornington v. Mornington, 
2 Johns.&H. 697, 70 Reprint 1239; 
Feaver v. Williams, 11 Jur.N.S. 902; 
Gartside v. Outram, 3 Jur.N.S. 39; 
Gresley v. Mousley, 2 Kay & J. 288, 
69 Reprint 789; Hawkins v. Gather- 
cole, 1 Sin. N.S. 150, 40 Eng.Ch. 150, 
61 Reprint 58; Follett v. Jefferyes, 
1 Sim.N.S. 3, 40 Eng.Ch. 1, 61 Reprint 
REE v. Holmer, 15 Wkly.Rep. 
578. 


Ont.—Smith v. Hunt, 1 Ont.L. 334. 


[a] First test, in a civil suit, as 
to whether the communication be- 
tween attorney and client involved a 
purpose which was or was not tainted 
with fraud, is the issue as made by 
the pleadings in the cause. Matthews 
ya pli 21 A. 1054, 48 N.J.Eq. 


[b] Tilustrations.—(1) In an ac- 
tion on a fire insurance policy, where 
insurer claimed that plaintiff had 
caused the fire, communications by 
plaintiff to her attorney after the fire, 
tending to show that she was seeking 
to defraud the insurance company by 
pretending that the burning was acci- 
dental or without her participation, 
were not privileged. Standard Fire 
Insurance Co. v. Smithhart, 211 S.W. 
441,183) Ky. 679, 5) AsLeRy, 972. G2) 
In an action involving a claim by de- 
cedent’s sister to stock .in ‘ther name, 
testimony that decedent had inquired 
of an attorney as to paper by which 
he wished it falsely to appear that 
she owned certain stock was not 
privileged. Hayes v. Lindquist, 153 N. 
E. 269, 22 Ohio App. 58. (3) Evi- 
dence, in disbarment proceedings, by 
an attorney who had been associated 
with the attorney sought to be dis- 
barred as to transactions and conver- 
sations with such attorney and their 
client concerning a forged and un- 
truthful affidavit and the use which it 
was proposed to make of it, divulged 
no privileged communications. In re 
Watson, 119 N.W. 451, 83 Neb, 211. 
(4) There is no valid claim of 
privilege in regard to the production 
of documents passing between solici- 
tor and client, when the transaction 
impeached is charged to be based on 
fraud. Smith v. Hunt, 1 Ont.L. 334. 


[ec] Fraud of creditors.—Evidence 
of an attorney to show that deeds ex- 
ecuted by defendants according to his 
advice were in fraud of the grantor’s 
creditors was not privileged. Stone v. 
Stitt, 121 S.W. 187, 56 Tex.Civ.App. 
465. 


{d] Fraud required.—More than a 
mere suggestion of fraud is required 
to make the privilege inapplicable. 
Carney v. United Rys. Co. of St. Louis, 
226 S.W. 308, 205 Mo.App. 495. 


[e] Attempt to commit fraud not 
shown.— (1) Where, in an action 
against defendant street railway for 
injuries to plaintiff passenger, struck 
by the rear portion of the car, as she 
claimed, when dazed from a blow on 
the wrist inflicted by a closing door 
while she was alighting, offered tes- 
timony of an attorney first engaged by 
plaintiff in her cause that plaintiff 
stated to him that the fracture of her 
arm resulted from being struck by 
the body of the car and knocked down, 
without being first caught in the clos- 
ing door, was properly excluded, be- 
ing privileged and not within the ex- 
ception admitting testimony of an at- 
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quences of which, the client asks the advice or as- 
sistance of the attorney. In so far as the perpetra- 
tion of a frand is concerned, it is held in some juris- 
dictions that the communication is not privileged only 
in the case of actual fraud involving moral turpi- 
tude®® and is privileged in the case of a fraud in 
law.°® In other jurisdictions, if one knowingly em- 
ploys counsel or attempts to employ counsel for an 
illegal purpose, he is not entitled to the protection 
of secrecy;®° and if, without knowledge that his 
contemplated action is wrong, he consults an attor- 
ney, and is advised that it would constitute a civil 
wrong, and persists in such action, either by collu- 
sion with that attorney or by the employment of 
another, he is likewise not entitled to the protec- 
tion of secrecy ;*! but. if, under such circumstances, 
when advised by counsel that the contemplated action 
is a civil wrong, he desists and takes no further steps, 
it cannot be said that his purpose is illegal, and his 
communication is privileged.°? Communications in 
respect of an alleged crime or fraud, made after the 
act or transaction is finished, are privileged.** It has 
also been held that the former attorney for defend- 
ant in a criminal prosecution cannot, in the trial of 
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W.Va.—State v. Douglass, 


[§§ 560-562 


the ease, testify concerning plans for a defense in- 
volving a fake alibi and the corruption of the jury 
which defendant disclosed to him when the relation 
of attorney and client existed between them.**4 


[§ 561] (9) Importance or Materiality of State- 
ment. The privilege does not depend on the im- 
portance of the statement or its materiality in con- 
nection with the subject matter of the employment of 
the attorney, but it is sufficient that the statement 
was made in the confidence resulting from the rela- 
tion. . 


[§ 562] (10) Fact of Employment, Advice, or 
Services. The existence of the relation of attorney 
and client is not a privileged communication.®°® The 
privilege pertains to the subject matter, and not to 
the fact of the employment as attorney,®? and since 
it presupposes the relationship of attorney and cli- 
ent, it does not attach to the creation of that rela- 
tionship.** So, ordinarily, the identity of the attor- 
ney’s client,®® or the name of the real party in in- 
terest,7° and the terms of the employment’! will not 
be considered as privileged matter. The client’? or 
the attorney*® may be permitted or compelled to tes- 


20° W. | U.S. v. Lee, 107 EB. 702, 768. 


torney where the client is attempting 
to perpetrate a fraud. Carney v. 
United Rys. Co. of St. Louis, 226 S.W. 
308, 205 Mo.App. 495. (2) Ina pas- 
senger’s action against an automobil- 
ist for injuries in an automobile ac- 
cident, showing that plaintiff’s com- 
munications to an attorney as to how 
the accident happened were different 
than he testified to at the trial did not 
show an attempt to work a fraud on 
justice sufficient to render them ad- 


missible. Thomas v. Jones, 141 S.E. 
434, 105 W.Va. 46. 
[f] Particeps criminis. — Where 


the solicitor acts as particeps criminis 
with the client in the carrying out of 
the fraud, the communication is not 
privileged. Reynell v. Sprye, 10 Beav. 
51, 11 Beay. 618, 50 Reprint 501, 955. 


{[g] Attorney need not be party to 
fraud.—It is immaterial whether the 
attorney is or is not a party to the 
fraud. Williams v. Quebrada Ry., etc., 
Co., [1895] 2 Ch. 751. But see Charl- 
ton v. Coobes, 4 Giffard 372, 66 Reprint 
751 (holding that, in order to take the 
case out of the privilege, there must 
be some specific charge connecting 
the solicitor with the fraud). 


58. Emerson v. Western Automo- 
bile Indemnity Ass’n, 182 P. 647, 105 
Kan. 242. 

59. Emerson v. Western Automo- 
bile Indemnity Ass’n, supra. 

69. Cummings v. Commonwealth, 
298 S.W. 948, 221 Ky. 301. 


61. Cummings v. Commonwealth, 
supra. 

62. Cummings v. 
supra. 

63. U.S:~Alexander v. U. S., 11 S. 
Ct. 350, 138 U.S. 353, 34 L.Ed. 954. 


Ky.—Cummings v. Commonwealth, 
298 S.W. 943, 221 Ky. 301; Standard 
Fire Ins. Co. v. Smithhart, 211 S.W. 
441, 444, 183 Ky. 679, 5 A.L.R. 972 
[quot Cye]. 

Tenn.—McMannus v. State, 2 Head 
213. 

Wash.—State v. Richards, 167 P. 47, 
49, 97 Wash. 587 [quot Cyc]; Hart- 
ness v. Brown, 59 P. 491, 21 Wash. 
655. 


Commonwealth, 


Va. 770. 


[a] Flustration.—In an action on 
a fire insurance policy, communica- 
tions by plaintiff to her attorney, 
tending to prove that she had pro- 
cured her house to be burned, were 
inadmissible over her objection. 
Standard Fire Insurance Co. v. Smith- 
pa at S.W. 441, 188 Ky. 679, 5 A.L. 
18y, Se 


64. People v. Singh, 11 P.(2d) 73, 
123 Cal.App. 365. 


65. Aiken v. Kilburne, 27 Me. 252; 
Moore v. Bray, 10 Pa. 519. 


{a] Thus ‘the circle of protection 
is not so narrow as to exclude com- 
munications a professional person 
may deem unimportant to the con- 
troversy, or the briefest and lightest 
talk the client may choose to indulge 
with his legal adviser, provided he re- 
gards him as such, at the moment.” 
Moore v. Bray, 10 Pa. 519, 524. 


66. Harriman v. Jones, 58 N.H. 
328; Hampton v. Boylan, 46 Hun (N. 
Yo) etal wine re Seip se iilistate- foo) Ae 
226, 163 Pa. 423, 43 Am.S.R. 803. 


67. Hampton v. Boylan, 46 Hun (N. 
A) okie 


68. Catalog Ass’n v. A. Eberly’s 
Sons, 60 App.D.C. 216, 50 F.(2d) 981. 


69. U.S.—U. S. v. Lee, 107 F. 702. 


Cal.—Ex parte McDonough, 149 P. 
566, 170 Cal. 230, L.R-A.1916C- 593, 
Ann.Cas.1916E 327. 


N.H.—Brown v. Payson, 6 N.H. 443. 


Wash.—Collins v. Hoffman, 113 P. 
625, 62 Wash. 278, Ann.Cas.1913A 1. 


Ont.—U. S. v. Mammoth Oil Co., 
[1925] 2 Dom.L.R. 66. 


[a] Reason for rule.—‘“A counsel 
may not state that he gained the 
information called for from a client 
and then leave that client mysterious, 
unknown and undefined. The court 
has a right to know that the client 
whose secret is treasured is actually 
flesh and blood, and demand his iden- 
tification, for the purpose, at least, of 
testing the statement which has been 
mado by the attorney who places be- 
fore him the shield of this privilege.” 


70. Ex parte McDonough, 149 P. 
566;:170. Cals 230, . GARYAIL916€ 2593; 
Ann.Cas.1916E 327; Collins v. Hoff- 
man, 113 P. 625, 62 Wash. 278, Ann. 
Cas. 1913A 1. 


71. Collins v. Hoffman, supra. 


72. Fowler v. Sheridan, 121 S.E. 
308, 157 Ga. 271; Parsons v. Common- 
wealth, 152 S.B. 547, 154 Va. 832. 


[a] Bmployment for another.— 
Cross-examination of atcused as to 
employing counsel to defend another 
is not improper as requiring disclo- 
sure of a confidential communication 
to counsel. Parsons v. Common- 
wealth, 152 S.H. 547, 154 Va. 832. 


73. U.S.—Chirae v. Reinicker, 11 
Wheat. 280, 6 L.Ed. 474; Kaufman v. 
U. S39. 202 se 64 3,129: C.CrAs 149° Ann: 
Cas.1916C 466. 

Ala.—Nyhoff v. Palmer, 116 So. 520, 
217 Ala. 432; Southern Bitulithie Co. 
v. Hughston, 58 So. 450, 177 Ala. 559; 
White v. State, 5 So? 674, 86 Ala. 69; 
Mobile & Montgomery Ry. Co. vz 
Yeates, 67 Ala. 167. 


Cal.—Security Loan, etc., Co. v. Es- 
tudillo, 66 P. 257, 134 Cal. 166. 


D.C.—Catalog Ass’n v. A. Eberly’s 
Sons, 60 App.D.C. 216, 50 F.(2d) 981. 


Ga.—Fowler v. Sheridan, 121 S.E. 
308, 157 Ga. 271; Alger v. Turner, 31 
S.E. 423, 105 Ga. 178. 


Iowa.—Caldwell v. Melveldt, 61 N. 
W. 1090, 93 Iowa 730. 


Kan.—Arkansas City Bank v. Mc- 
Dowell, 52 P. 56, 7 Kan.App. 568. 


La.—Shanghnessy v. Fogg, 15 La. 
Ann. 330 (holding that an attorney 
may be asked through whose agency, 
or in what manner, or at what time, he 
was retained). 

Md.—Fulton v. Macecracken, 18 Md. 
528, 81 Am.D. 620. : 

Minn.—¥ickman v.a'Troll, 12 N.W. 
347, 29 Minn. 124. 

Neb.—Brigham v. McDowell, 27 N. 
W. 384, 19 Neb. 407; Elliott v. Elliott, 
92 N.W. 1006, 3 Neb. (Unoff.) 8382. 

N.M.—Waldo, Hall & Co. v. Beck- 
with, 1 N.M. 182. 


nD 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tify as to the fact of his employment as attorney, 
or as to the fact of his having advised his client as 
to a certain matter,’* or performed certain services 
for the client,’* and letters written to the attorney 
are competent evidence to show that he was the cli- 
ent for whom the attorney brought and conducted 
the suit.7® This rule, however, is based and decided 
on the principle that the client retained his attorney 
and authorized him to do certain public acts or deal 
with third parties and that the communications were 
made for the purpose of enabling the attorney to per- 
form acts which invoked the rights of third parties 
who acted on the faith of his attorneyship so that it is 
entirely proper that the fact of attorneyship should 
be established.77_ Thus the attorney will not be re- 
quired to disclose the identity of his client except in 
an action or proceeding in which he purports to rep- 
resent the client,‘® and so the name of the client will 
be considered privileged matter where the circum- 
stances of the case are such that the name of the 
client is material only for the purpose of showing an 
acknowledgment of guilt on the part of such client 
of the very offenses on account of which the attorney 
was employed,’® or where a party, for the purpose of 
establishing his claims in a litigation which is hostile 
to the client, is desirous of establishing that certain 
persons were interested in a certain transaction so 
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that they may be,made liable as parties, and, in the 
hope of establishing this lability, seek to make the 
attorney testify that he did represent them in re- 
spect of that transaction.*° It has been held that 
the attorney of a plaintiff in ejectment who is admin- 
istrator of an estate cannot be compelled to testify 
whether or not he is employed to bring the suit for 
the individual benefit of his client rather than for 
the benefit of the estate.°+ 


[§ 563] (11) Fact of Communication. A party 
cannot be compelled to state whether he communi- 
cated certain facts to his attorney.** However, the 
fact that the attorney communicated with his cli- 
ent,®* and the date of such communication,** are not 
privileged. So, also, where the client as a witness 
has testified to certain facts and in effect admitted 
that he communicated them to his attorney, he may 
be interrogated as to the time of such communica- 
tion;8® and where defendant in a criminal case on 
the second trial testifies to certain facts and states 
that he told them to his attorney prior to the first 
trial, his testimony on the first trial that he had told 
nobody may be read in evidence.*® 


Additional informers. Where, in an action for 
malicious prosecution in having plaintiff prosecuted 
for cruelty to animals by the society for the pre- 


N.Y.—In re Carter’s Will, 204 N.Y. 
S. 3938, 122 Misc. 493. 


Or.—Cole v. Johnson, 205 P. 282, 103 
Ony319: 


Pa.—lIn re Seip’s Estate, 30 A. 226, 
163 Pa. 423, 48 Am.S.R. 803. 


Wash.—Stanley v. Stanley, 
187, 27 Wash. 570. 


Eng.—Beckwith v. Benner, 6 C.&P. 
681, 25 E.C.L. 636, 172 Reprint 1417; 
Gillard v. Bates, 6 M.&W. 547, 151 
Reprint 529; Levy v. Pope, M. & M. 
410, 22 E.C.L. 552, 173 Reprint 1206. 


Ont.—Beamer v. Darling, 4 U.C.Q. 
Be249: 


[a] TIllustrations.—(1) Where de- 
fendant was accused of aiding and 
abetting a bankrupt corporation in 
concealing its assets from its trustee, 
evidence of an attorney that he was 
employed both to represent the corpo- 
ration and defendant individually was 
not privileged. Kaufman v. U.S., 212 
F. 613, 129 C.C.A. 149, Ann.Cas.1916C 
466. (2) Ina suit for alienation of 
a wife’s affections brought against 
her brother and aunt and another, 
testimony of an attorney that he had 
prepared papers in suits by the wife 
for divorce and for alienation of af- 
fections at the instance of certain of 
the defendants, naming them, is prop- 
er, since no peculiar circumstances 
rendered it incompetent for him to re- 
veal the names of his clients or those 
guaranteeing payment for his serv- 
ices. Cole v. Johnson, 205 P. 282, 103 
Or. 319. (3) In an action by a sub- 
contractor against the original con- 
tractor for breach of the subcontract, 
a question to a witness, as to whether 
he acted as attorney for defendant in 
negotiating certain transactions con- 
nected with the original contract, with 
the object of showing that the con- 
tract as Signed by defendant’s presi- 
dent was defendant’s contract, was 
not improper as calling for a con- 
fidential communication. Southern 
Bitulithic Co. v. Hughston, 58 So. 450, 
177 Ala. 559. 


[b] Name of client.—An attorney 
may be permitted or compelled to dis- 
close the name of the person by whom 
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he is employed or retained. U.S. v. 
Lee, 107 F. 702; Mobile, ete, R. Co. 
v. Yeates, 67 Ala. 164; Satterlee v. 
Bliss, 36 Cal. 489; Martin v. Ander- 
son, 21 Ga. 301; Shanghnessy v. Fogg, 
15 La.Ann. 330; Gower v. Emery, 18 
Me. 79; Com. v. Bacon, 135 Mass. 521; 
Matter of Malcom, 113 N.Y.S. 666, 
129 App.Div. 226 [rev 113 N.Y.S. 255, 
60 Misc. 324]; The Ninety-Nine Plain- 
tiffs v. Vanderbilt, 11 N.Y.Super. 632, 
1 Abb.Pr. 193, 10 How.Pr. 324. 


74 Nixon v. Goodwin, 85 P. 169, 3 
Cal.App. 358; Elliott v. Elliott, 92 N. 
W. 1006, 3 Neb. (Unoff.) 832. 


75. Fulton v. Maccracken, 18 Md. 
528, 31 Am.D. 620; In re Carter’s Will, 
204 N.Y.S. 398, 122 Misc. 493; Som- 
mer v. Oppenheim, 44 N.Y.S. 396. 19 
Mise. 605 [aff 41 N.Y.S. 1132, 18 Misc. 
736] (drawing of deed); ‘Barry v. 
Coville, 7 N.Y.S. 36 [aff 29 N.E. 307, 
129 N.Y. 302]. 


[a] Preparation of deed.—An at- 
torney may testify to the fact that 
he prepared a deed for his client. 
Barry v. Coville, 7 N.Y.S. 36 [aff 29 
Naeas07, L290 IN Yen30295 


[b] To draw will. — An attorney 
who prepared a will, but who was not 
a subscribing witness, is not prohibit- 
ed from testifying to the fact of his 
employment. In re Carter’s Will, 204 
N.Y.S. 3938, 122 Mise. 493. 


76. Catalog Ass’n v. A. Eberly’s 
Sons, 60 App.D.C. 216, 50 F.(2d) 981; 
Harriman v. Jones, 58 N.H. 328. 


77. In re Shawmut Min. Co., 87 N.Y. 
S. 1059, 94 App.Div. 156. 


78. In re Malcom, 113 N.Y.S. 666, 
129 App.Div. 226 [rev 113 N.Y.S. 255, 
60 Mise. 324]. 


79. Ex parte McDonough, 149 P. 
SOO (0 Ole oe 0;p ua eA oLOG. OOD. 
Ann.Cas.1916E 327. 


[a] Tllustration.—An attorney who 
had-been employed by certain clients 
to represent them in matters connect- 
ed with the investigation of election 
frauds, and who appeared to defend 
three other individuals who were in- 
dicted for such frauds, and put up a 
cash bail for one of the indicted men, 


cannot be compelled to state to the 
grand jury the names of the clients 
who employed him to represent the 
indicted men, and who furnished the 
cash for the bail. Ex parte Mc- 
Donough, 149 P. 566, 170 Cal. 230, L.R. 
A.1916C 593, Ann.Cas.1916E 327. 


80. Matter of Shawmut Min. Co., 
87 N.Y.S. 1059, 94 App:Div. 156; Neu- 
gass v. Terminal Cab Co., 249 N.Y.S. 
631, 189 Misc. 699. 


[a] Rule applied.—A solicitor who, 
at the request of his client, loans 
money of the latter on mortgage and 
takes the mortgage in his own name 
will not, in a suit by a creditor of the 
client, be compelled to disclose the 
latter’s name, or the particulars of 
other mortgages on the same property 
Similarly taken by other clients. 
Jones v. Pugh, 1 Phil. 96, 19 Eng.Ch. 
96, 41 Reprint 567, 12 Sim. 470, 35 Eng. 
Ch. 470, 59 Reprint 1213. 


[b] Name and address of policy- 
holder.—An attorney for a casualty 
company is not required to divulge 
the name and address of a policyhold- 
er who came to him and reported an 
automobile accident because expect- 
ing an action or claim against him 
thereon. Neugass v. Terminal Cab 
Gor neratiom 249 N.Y.S. 631, 139 Misc. 


81. Doe ex dem. Stephens y. Roe 
ex dem. Mattox, 37 Ga. 289. 


82. Birmingham R., ete, Co. v. 
Wildman, 24 So. 548, 119 Ala. 547. 


83. Rylee v. Bank of Statham, 67 
S.E. 383, 7 Ga.App. 489. 


84. Rylee v. Bank of Statham, su- 
pra. 


[a] Thus the postmark on the en- 
velope containing the letter, or the 
date of the letter itself, is admissible 
to show the day on which the com- 
munication was mailed and received. 
Rylee v. Bank of Statham, 67 S.E. 
383, 7 Ga.App. 489. 


85. Tibbet v. Sue, 58 P. 16 

Cal. 544. Reb cae 
86. Cook v. People, 153 P. 

Colo. 263. a otis 
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vention thereof, the superintendent of the society 
was asked upon cross-examination if the attorneys 
for the society advised him when the information 
was given if they had other witnesses besides de- 
fendant and those acting with him, it was error to 
exclude the testimony as a privileged communica- 
tion. on 


‘{§ 564] (12) Address and Occupation of Client. 
The court has power to compel an attorney to dis- 
close the residence®® and occupation’? of his eli- 
ents. As a general rule an address given confiden- 
tially by a client to an attorney while consulting him 
in a professional capacity is a privileged communi- 
cation,®® and he will not be compelled to disclose it 
where no sufficient ground is shown for the necessity 
therefor.®°! If the client’s residence has been con- 
cealed, or if the client is in hiding for some reason 
or other, and the attorney knows his address only 
because ‘the client has communicated it to him con- 
fidentially as his attorney for the purpose of being 
advised ‘by him, and has not communicated it to the 
rest of the world, then the client’s address is a mat- 
ter of professional confidence, which the attorney 
may not be required to disclose.°? However, an at- 
torney who prepares a pleading signed and sworn to 
by his client and filed in court may testify where 
his client was described in such pleading as resid- 
ing,?? and where a client is concealing a ward of 
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dress.°* Also, during the pendency of an action, 
while the relation of attorney and client actually 
exists, the attorney for one of the parties may be 
compelled or permitted to disclose his client’s ad- 
dress.°° Except where the client’s address is a 
matter of record or other special case,®* it is only 
in the very action to which the client is a party, dur- 
ing its pendency, while the relationship of attorney 
and client still exists, and because of facts relating 
to such action which render the disclosure necessary, 
in the interest of justice, to protect the rights of the 
adverse party or parties to the proceeding, that such 
a disclosure will be required.®°* So, in a civil suit to 
which the client is not a party, the attorney will not 
be compelled to disclose his client’s address to a par- 
ty threatening prosecution of the client, especially 
in the absence of evidence that the client was guilty 
of an offense,®® and the attorney in an action gone 
to judgment cannot be compelled to disclose his for- 
mer client’s address in order that he may be pur- 
sued in subsequent litigations.°® Ordinarily, de- 
fendant in an action is entitled to an order requiring 
plaintiff’s attorney to disclose plaintiff’s present ad- 


~ dress before defendant can be compelled to try the 


action,! provided the information is not desired for 
an ulterior purpose.? Thus plaintiff’s attorney may 
be compelled to disclose plaintiff’s address for the 
purpose of showing that plaintiff knew that the suit 


the court, the attorney must disclose his client’s ad- 


87. Graham v. Graham, 126 N.Y.S. 
941, 142 App.Div. 131. 


88. Markevich v. Royal Ins. Co., 
147 N.Y.S. 1004, 162 App.Div. 640; 
In re Malcom, 113 N.Y.S. 666, 129 App. 
Div. 226 [rev 113 N.Y.S. 255, 60 Misc. 
824]; Corbett v. Gibson, 18 Hun (N. 
Ve)) 49; Corbett v. De Comeau, 45 N.Y. 
Super. 637; The Ninety-Nine Plain- 
tiffs v. Vanderbilt, 11 N.Y.Super. 632, 
1 Abb.Pr. 193, 10 How.Pr. 324; Post 
v. Scheider, 13 N.Y.S. 396; Walton v. 
Fairchild, 4 N-Y.S. 522. 


[a] Discretionary.—An order re- 
quiring an attorney to disclose a 
client’s address is discretionary. Post 
v. Scheider, 13 N.Y.S. 396. 


89. The Ninety-Nine Plaintiffs v. 
Vanderbilt, 11 N.Y.Super. 632, 1 Abb. 
Pr. 193, 10 How.Pr. 324. 


90. Ix parte Schneider, (Mo.App.) 
294 S.W. 736; In re Trainer, 130 N. 
Ais e bo toe ADDL, » LLTS.. Wx. op. 
Campbell, L.R. 5 Ch. 703; Heath v. 
Crealock,, L.R. 15 Eq. 257; Harris v. 
Holler, 7 D.&L. 319; Re Arnott, 5 
Morr.Bankr.Cas. 286; Clark v. Comp- 
ton, 4 New Rep. 15. 


91. Corbett v. Gibson, 6 F.Cas.No. 
3,222, 16 Blatchf. 336. 


{a] hus a motion for an order 
compelling plaintiff's attorney to dis- 
close plaintiff’s residence, occupation, 
and present address was. refused 
where it was not required for the 
purpose of enabling plaintiff to be 
identified, or to ascertain the fact of 
his present existence, or obtaining 
security for costs. Corbett v. Gibson, 
6 F.Cas.No. 3,222, 16 Blatchf. 336. 


92. Ex parte Schneider, (Mo.App.) 
294 S.W. 736. 
93. Alden v. Goddard, 73 Me. 345. 
94. Ramsbotham v. Senior, L.R. 8 
Eq. 575 


[a]. Thus, where the mother of the 


ward had absconded with her, the 
solicitor was ordered to produce the 
envelopes of letters from his client 
for inspection of the postmarks, 
Ramsbotham v. Senior, L.R. 8 Eq. 575. 


95: In’ re Trainer, 130° N.¥;S. 7682, 
146 App.Div. 117. 


96. See supra text and notes 93, 94. 


$7. Ex parte Schneider, (Mo.App.) 
294 S.W. 736; Hyman v. Corgil Realty 
Co., 149 N.Y.S. 493, 164 App.Div. 140; 
In re Trainer, 130 N.Y.S. 682, 146 App. 
Div. 117; In re Malcom, 113 N.Y.S. 
666, 129 App.Div. 226 [rev 113 N.Y.S. 
255, 60 Misc. 324]; Levy v. Coy, Hunt 
& ‘Co:;*117 NYS: 949, 64 Mise: 39; 
Walton vy. Fairchild, 4 N.Y.S. 552. 
But see Schwarz v. Robinson, 113 N. 
Y.S. 995, 129 App.Div. 404 (holding 
that an attorney connected with a 
transaction originating in his office 
cannot plead privilege in order to 
avoid being examined as a witness 
concerning the transaction for the 
purpose of ascertaining the name and 
address of a party thereto, who is a 
necessary party to an action, so as to 
enable plaintiff in such action to serve 
her with process); Cox v. Bockett, 18 
C.B.N-Si 239) 144 sEC.L. 239, 144 Re- 
print 434 (where the court ordered 
plaintiff’s attorney to disclose plain- 
tiff’s address even though it was al- 
leged that it was wanted for the pur- 
pose of serving plaintiff with an 
attachment for nonpayment of costs 
in a suit in chancery). 


[a] Reason for rule.—“‘The right 
to privilege from disclosure to which 
communications between attorney and 
client are entitled, is the client’s and 
not the attorney’s, and it is therefore 
for the client to assert it or waive it 
as he may see fit. Such being true, 
an, attorney, whose client is not a 
party to the action, with opportunity 
to object or consent to the attorney’s 
examination, cannot be permitted to 


was filed in his name;? 


enabling defendant to ex- 


testify to any facts which came to his 
knowledge by virtue of his office.’’ 
Ex parte Schneider, (Mo.App.) 294 S. 
VATE, YESS) 


98. Ex parte Schneider, supra. 


99. Hyman vy. Corgil Realty Co., 
149 N.Y.S. 498, 164 App.Div. 140; Levy 
Vis COYos LUE eon OOsp Welt N.Y.S. 949, 
of an oe 39; Walton Vv. Fairchild, 4 N. 


_[a] Tllustrations.—(1) Where a 
litigation has ceased with a judgment 
for defendant, which is affirmed on 
appeal, the attorney for plaintiff can- 
not be compelled to disclose his late 
client’s address for the purpose of en- 
abling defendant to ptrsue his client 
aggressively by new _ proceedings 
founded on the judgment. Walton v. 
Fairchild, 4 N.Y.S. 552. (2) After 
judgment for defendant has been en- 
tered on a verdict in his favor, and 
no appeal has been taken therefrom 
within the time required by law, 
plaintiff's attorney will not be requir- 
ed to disclose the place last known to 
him as plaintiff's address. Levy v. 
Coy, Hunt & Co,, 117 N.Y.S. 949, 64 
Mise. 39. 


1. Bohling v. Bronson, 115 N.Y.S. 
29, 130 App.Div. 895. 


2. Drake v. New York Iron Mine, 
27 N.Y.S. 489, 75 Hun 539. 


[a] Tfllustration.—A defendant is 
not entitled to an order requiring a 
disclosure of plaintiff's occupation 
and residence where a written offer 
by plaintiff’s attorney to furnish the 
address and occupation of plaintiff, 
if it was desired for any purpose con- 
nected with the action, was refused, 
as such refusal shows an ulterior de- 
sign in procuring the order. Drake v. 
New York Iron Mine, 27 N.Y.S. 489, 
75 Hun, 53:9. 


3. Ex parte Schneider, 


Mo.App. 
294 S.W. 736. : pp.) 
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amine shoes before trial; obtaining security for 
ne the venue ;° determining the court’s 
or service of a judicial ‘order:® 
court may compel defendant’s attorney to disclose the 
address of defendant to secure service on defendant 
of an order of court requiring him to pay counsel 
or to obtain service 
of an injunction in aid of the administration of jus- 


costs ;> 
jurisdiction ;* 


fees and alimony pendente lite ;® 


tice.?° 


[§ 565] (13) Authority or Instructions Given to 
Attorney. The rule as to privileged communica- 
tions does not exclude evidence as to the instruc- 
tions or authority given by the chent to his attorney 
to be acted on by the latter,!1 or the chent’s approval 
of the course which the attorney pursued.*? 
client cannot refuse to answer a question whether 
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tain communication to the solicitor for the opposite 
party in anticipated or pending litigation.'? 
ever, in a criminal prosecution for conspiracy, as to 
whether a witness had authorized his attorney to 
agree with the district attorney to plead guilty, and 
that he would testify for the prosecution, is priv- 
ileged,!* as is also whether defendant in a civil ac- 
tion authorized his attorney to tell plaintiff’s attor- 


How- 


ney that he was liable for, and would pay one half of, 


Soa 


he authorized or directed his solicitor to make a cer- 


4 Ex parte Schneider, supra; Cor- 
bett v. Gibson, 18 Hun (N.Y.) 49; 
Corbett v. De Comeau, 45 N.Y.Super. 
637; Post v. Scheider, 13 N.Y.S. 396. 


5. Ex parte Schneider, (Mo.App.) 
294 S.W. 736; Corbett v. De Comeau, 
45 N.Y.Super. 637; The Ninety-Nine 
Plaintiffs v. Vanderbilt, 11 N.Y.Super. 
632, 1 Abb.Pr. 193, 10 How.Pr. 324; 
Post v. Scheider, 13 N.Y.S. 396. 


6. Ex parte Schneider, (Mo.App.) 
S.W. 736. 


7. Ex parte Schneider, supra. 


8. Markevich v. Royal Ins. Co., 
N.Y.S. 1004, 162 App.Div. 640. 


9. Ex parte Schneider, (Mo.App.) 
294 S.W. 736; Richards v. Richards, 
119 N.Y.S. 81, 64 Misc. 285. 


10. x parte Schneider, (Mo.App.) 
294 S.W. 736. 


11. Ala.—Nyhoff v. Palmer, 116 So. 
520, 217 Ala. 432. 


Ark.—Heinemann Dry Goods Co., v. 
Schiff, 268 S.W. 596, 167 Ark. 422. 


Cal.—Collette v. Sarrasin, 193 P. 
671,184 Cal. 2;. Henshall vy. Coburn, 
169 P. 1014, 177 Cal. 50; People v. 
Durrant, 48. P...75, 1164Cal. 179%, Ruiz 
v. Dow, 45 P. 867, 113 Cal. 490; Brandt 
v. Brandt, 260 P. 342, 85 Cal.App. 720; 
Messersmith v. Smith, 217 P. 105, 62 
Cal.App. 446. 


Ga.—Burnside v. Terry, 51 Ga. 186. 


Ind.-—Bruce v. Osgood, 14 N.E. 563, 
113 Ind. 360; McCrum v. McCrum, 76 
N.E. 415, 36 Ind.App. 636. 


La.—Benton vy. Benton, 30 So. 187, 
106 La... 9'9: 


Me.—Gower v. Emery, 18 Me. 79. 
Mass.—Day v. Moore, 13 Gray 522. 


Mo.—Bay v. Trusdell, 92 Mo.App. 
377. ; 


Neb.—Brigham v. McDowell, 27 N. 
W. 384, 19 Neb. 407. 


N.J.—Littell v. Bush, 168 A. 392, 114 
N.J.Eqg...162; Trenton, St. R...Co. v. 
Lawlor, 71 A. 234, 74 A. 668, 74 N.J. 
Eq. 828. 


N.¥Y.—Brennan v. Hall, 29 N.E. 1009, 
131 N.Y. 160;. Mulford v. Muller, 3 
Abb.Dec. 330, 1 Keyes 31; Hampton v. 
Boylan, 46 Hun 151. But compare 
Stuyvesant v. Peckham, 8 Edw. 579 
(hoiding that whether a solicitor who 
had been employed to foreclose a 
mortgage received any instructions 
from complainants, his clients, as to 
the sale thereunder and the amount to 
be bid is privileged). 


Or.—Hill v. Wilson, 250 P. 840, 119 
Or. 636. , 


8 


Pa.—In re McCahan’s Estate, 70 A. 
711, 221 Pa. 188. 


Wash.—Williams v. Blumenthal, 67 
P. 393, 27 Wash. 24. 


Wis 84 N.W. 
991, 108 Wis. 497, 52 L.R.A. 512. 
Prentice, 7 Alta.L. 


Alta.—Rex v. 
UD. 


Ont.—Fraser v. Sutherland, 2 Grant 
ay at Walton, v. Bernard, 2 Grant 


[a] Mlustrations.—(1) Testimony 
of an attorney that, in collecting a 
demand assigned by his client, he act- 
ed under directions of his client, and 
that the client directed him not to 
pay over the money to the assignee, 
is as to facts not of a character which 
an attorney is prohibited from dis- 
closing as a witness without the con- 
sent of his client. Mulford v. Muller, 
3. Abb: Dee; / CNIY.)» 3305" LoKeyes/ <3. 
(2) An attorney’s authority, instruc- 
tions, and communications to a client 
in the course of executing duties call- 
ing for negotiations with fellow 
agents and the vendor for the pur- 
chase of land are not privileged. Ny- 
hoff v. Palmer, 116 So. 520, 217 Ala. 
432. (3) In a broker’s action for com- 
mission for procuring the purchase 
of land, telegrams between the pur- 
chaser and his attorney are admissi- 
ble. Nyhoff v. Palmer, 116 So. 520, 
217 Ala. 432. (4) In an action by co- 
tenants to recover for the use and oc- 
cupation of premises from the tenant 
in possession, testimony of an at- 
torney as to whether he was instruct- 
ed by one of the plaintiffs to make de- 
mand on the tenant in possession for 
possession was not incompetent, the 
witness not being asked to give any 
conversation he had with his client. 
McCrum v. McCrum, 76 N.E. 415, 36 
Ind.App. 6386. (5) In an action by an 
officer on an agreement to indemnify 
him for making an attachment, there 
is no privilege as to the facts that 
defendant directed his attorney to 
make the attachment, and that, on 
being asked for a bond of indemnity, 
he consulted his attorney, and was 
told by him that if he directed the at- 
tachment to be made, or agreed to in- 
demnify the officer, he would be liable, 
whether he signed the bond or not. 
Day v. Moore, 13 Gray (Mass.) 522. 


{[b] Authority to settle case.—(1) 
In a proceeding to vacate an order 
dismissing the action, based on a stip- 
ulation of the attorneys that the mer- 
its of the case had been settled, on the 
ground that the attorney was not au- 
thorized to enter such stipulation, 
communications between plaintiff and 
the attorney, if there were such, are 
not of a privileged nature and it is 


the amount claimed.1® 


Escrow instructions. 
a deed delivered in escrow with reference to its de- 
livery are not privileged although the delivery be 
made to the grantor’s attorney, but are instructions 
which he is bound to reveal at the request of the 
erantee for whose benefit the instructions are giv- 


Instructions to the holder ef 


competent for the attorney to es- 


tablish truth concerning them. Hill 
v. Wilson, 250 P. 840, 119 Or. 636. But 
compare Ft. Worth, etc., R. Co. v. 


Lock, 70 S.W. 456, 30 Tex.Civ.App. 426 
(holding, in an action against a car- 
rier for injuries to horses, that an in- 
relay by plaintiff to his attorney 
resent his claim for one hundred 
Aone ars was privileged, and plaintiff 
on cross-examination is not obligated 
to disclose the same). (2) An at- 
torney can testify as to whether au- 
thority was given him by his client 
to make a settlement which he did 
make. Littell v. Bush, 168 A. 392, 114 
N.J.Eq. 162; Koeber v. Somers, 84 N. 
W. 991, 108 Wis. 497, 52 L.R.A. 512. 


[ec] Appearance in court.—Testi- 
mony of an attorney that he entered 
defendant’s appearance pursuant to 
defendant’s authorization is not a vio- 
lation of the rule pertaining to privi- 
leged communication between attor- 
ney and client, in view of the serious- 
ness of such act when unauthorized. 
Heinemann Dry Goods Co. v. Schiff, 
268 S.W. 596, 167 Ark. 422. 


[d] Employment of assistant coun- 
sel.—In a suit by an attorney for 
services, the attorney who employed 
plaintiff for defendants could testify 
as to declarations made by defendants 
concerning employment of plaintiff. . 
Henshall v. Coburn, 169 P. 1014, 177 
Cals 


[e] Letter exhibited as evidence of 
authority.—A letter from the adju- 
dicatee of property sold at a tax sale, 
to an attorney at law who has repre- 
sented her, to accept on her behalf 
money tendered to redeem the prop- 
erty, which letter was exhibited to 
the parties making the tender as evi- 
dence of his authority, cannot be ex- 
cluded from being received in evi- 
dence on the ground of its being a 
communication between client and 
counsel. Benton v. Benton, 30 So. 137, 
106 La. 99. 


{f] Delivery of deed to be deliver. 
ed to grantor.—Where a deed is de- 
liverea to an attorney with instruc- 
tions to deliver it to the grantee, such 
instructions are a waiver of all ob- 
jection that might otherwise be made 
to the proof of that fact by the at- 
torney. Rosseau v. Bleau, 30 N.E. 
De ypiloikee Nee clad Uy ru eS Ee Ol Se 


12. Brigham v. McDowell, 27 N.W. 
384, 19 Neb. 407. 
13. Rex v. Prentice, 7 Alta.L. 479. 


14. People v. Keyes, 284 P. 1096, 
103 Cal.App. 624, hearing denied 
(Sup.) 284 P. 1105. 


15. Standard Corporation vy. Dick- 
erson, 121 So, 499, 23 Ala.App. 112. 
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ene 
Drafting paper. 


Testimony of stenographer. 


16. Brandt v. Brandt, 260 P. 342, 
85 Cal.App. 720; Messersmith v. 
Smith, 217 P. 105, 62 Cal.App. 446. 


17. Brown v. Butler, 42 A. 654, 71 
Conn. 576. 


18. Brown v. Butler, supra. 


19. Cal.—Oliver v. Warren, 116 P. 
312, 16 Cal.App. 164. 


Tll—McLean v. Barnes, 120 N.E. 
628, 285 Ill. 203; Norton vy. Clark, 97 
N.E. 1079, 253 Ill. 557. 


Kane—Craic’ va Craiz, 212) Pe 724402 
Kan. 472; Sheehan vy. Allen, 74 P. 245, 
67 Kan. 712. 


Ky.—Turner’s Adm’r v. Ward, 256 
S.W. 389, 201 Ky. 295; Bischoff v. 
Com., 96 S.W. 538, 123 Ky. 340, 29 Ky. 
L. 770; Wicks v. Dean, 44 S.W. 397, 
103 Ky. 69, 19 Ky.L. 1708. 


Wis.—Boyle v. Robinson, 109 N.W. 
623, 129 Wis. 567. 


fa] Tllustrations.—(1) The testi- 
mony of an attorney who had pre- 
pared a deed and taken the grantor’s 
acknowledgment to it, as to his im- 
pression of the grantor’s mental con- 
dition at that time, is not inadmissi- 
ble aS a communication between at- 
forney and client. Oliver v. Warren, 
PeilGiae. wotaerho. «cal vA pp. 1645. (C2) An 
attorney, who had been employed by 
the testatrix to resist a petition for 
appointment of a conservator, and 
who was qualified, was competent to 
express his opinion as to mental ca- 
pacity, as against the objection that 
it was privileged. McLean vy. Barnes, 
120 N.E. 628, 285 Ill. 208. 


In will contest see infra § 567. 


20. Sheehan v. Allen, 74 P. 245, 67 
Kan. 712. 


21. Sheehan v. Allen, supra; Grand 
Rapids Trust-Co. v. Bellows, 195 N.W. 
66, 224 Mich. 504; Gulf Production 
Co. v. Colquitt, (Tex.Civ.App.) 25 S. 
W.(2d) 989 [mod on other grounds 
(Commn.App.) 52 S.W.(2d) 235]. 


[a] YFllustrations.—In an adminis- 
trator’s action to set aside the intes- 
tate’s gift, made shortly before his 
death, on the ground of mental in- 
competency, statements made by the 
intestate to his attorney as to any 
intended disposition of his property 
were privileged. Grand Rapids Trust 
Co. v, Bellows, 195 N.W. 66, 224 Mich. 
504. 


22. In re Loveland’s Estate, 123 P. 
S01 162; (Cals 595: 


23. Bradway v. Thompson, 214 S.W. 
27, 139 Ark. 542; Sullivan v. Braba- 


An attorney who drafted a paper 
for a client, since deceased, can go no farther than 
to testify that he drew it pursuant to instructions 
from his client,17 and cannot testify as to what the 
instructions were, pursuant to which he acted.** 


[§ 566] (14) Mental Condition of Client. t 
torney may testify as to the mental condition of his 
client,1® at least where the facts on which his opin- 
ion is based did not come to his knowledge because 
of his professional relation ;?° but he cannot disclose 
privileged matter as a basis for an opinion as to his 
client’s sanity at the time of a certain consultation.** 
A stenographer who, 
while employed by the testator’s attorney, met the 


testator, and conversed with him in the office of her 
employer and formed an opinion of his mental con- 
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dition, is not barred from testifying as to such opin- 


such capacity. 


An at- 


zon, 162 N.W. 312, 264 Mass. 276; In re 
Eno’s Will, 187 N.Y.S. 756, 196 App. 
IDG alge 


24. See statutory provisions. 


25. In re Bayer’s Hstate,. 218 N.W. 
746, 116 Neb. 6703 Crinkley v. Rog- 
ers, 160 N.W. 974, 100 Neb. 647; In re 
Cunnion’s Will, 94 N.E. 648, 201 N.Y. 
123, Ann.Cas.1912A 834; In re Cole- 
man’s Will, 19 N.H. 71, 111 N.Y. 220; 
Loder v. Whelpley, 18 N.E. 874, 111 
N.Y. 239,916. N.Y.CiviProc:, 89:5 in re 
Hino’s) Will,‘ 187 NvVY-S? “%56)) 196 App, 
Div. 181; Rintelen v. Schaefer, 137 N. 
Y.S. 527, 152 Avp.Div. 727 [rearg den 
US) UN. Noe sone Loom ADD. iy. Sood s 
Bethany M. ©. Church v. Brooks, 128 
N.Y.S. 250, 143 App-Div. 685; In re 
McCarthy’s Will, 14 N.Y.S. 2, 59 Hun 
626; Mason v. Williams, 6 N.Y.S. 479, 
53 Hun 398; In re Carter’s Will, 204 
N.Y.S. 393, 122 Misc. 493; In re Sey- 
mour’s Will, 136 N.Y.S. 942, 76 Misc. 
311, 9 Mills Sarr: 221+ In re Francis 
Will, 132 N-Y.S. 695,°73 Mise, 148, 38 
Mills Surr. 283; In re Sears’ Estate, 
68 N.Y.S. 363, 33 Misc. 141; In re Car- 
penter’s Will, 145 N.Y.S. 365; In re 
Campbell’s Will, 186 N.Y.S. 1086; °In 
re O’Neil’s Estate, 7 N.Y.S. 197; Col- 
lins v. Collins, 143 N.E. 561, 110 Ohio 
Sica Uo maSa pe Amiakysi2/o 0) PER ep Der Ve 
Knepper, 134 N.E. 476, 103 Ohio St. 
529; Swetland v. Miles, 130 N.E. 22, 
101 Ohio St. 501; Haddox v. Jordan, 
173 N.E. 11, 36 Ohio App. 209; In re 
Mangan’s Will, 200 N.W. 386, 185 Wis. 
328; In re Cramer’s Will, 198 N.W. 
386, 183 Wis. 525. See Gurley v. Park, 
35 N.E. 279, 135 Ind. 442 (holding,’in 
an action to set aside a will, that the 
attorney who drew the will cannot 
testify as to the mental condition of 
the testatrix where, because there is 
no administrator or executor, there is 
no legal representative of the testa- 
trix to waive the privilege). But see 
Matter of Barnes’ Will, 75 N.Y.S. 373, 
10 App. Div. 5238, 10 N-Y-Ann.Cas. 432 
(holding that, where, in the execution 
of a will, the testator’s attorney read 
the attestation and revocation claus- 
es of the will in the hearing and pres- 
ence of the testator and the subscrib- 
ing witnesses, with the testator’s as- 
sent and approval, the attorney is 
competent to testify, in support of the 
will, as to what took place at the time 
when the will was executed). 


[a] Thus (1) in a proceeding to 
probate a will, communications by the 
testator to his attorney, who did not 
draw or witness the will, in the ab- 
sence of proper waiver, are inadmis- 
sible. In re Bayer’s Estate, 218 N.W. 
746, 116 Neb. 670. (2) In a proceed- 
ing involving conflicting claims to 


ion in a contest of his will, by a statute providing 
that an attorney’s stenographer cannot be examined 
without his consent concerning any fact learned in 


[§ 567] (15) Communications as to Will. Com- 
munications made by a client to his attorney to en- 
able him to draw a will are privileged and cannot 
be disclosed during the lifetime of the client.23 Aft- 
er the death of the testator, however, except in cer- 
tain jurisdictions where it is\held, under statutory 
provisions prohibiting the disclosure by an attorney 
of communications by his chent to him, or his ad- 
vice thereon,?* that in no case is an attorney employ- 
ed to draw a will permitted to make 4 disclosure as 
to the contents of the will, the instructions given him 
by his client in its preparation, or as*to the circum- 
stances of its execution,?® unless he is an attesting 


residue under a will giving the resi- 
due to whoever should support and 
care for the testatrix during the re- 
mainder of her life, testimony of the 
testatrix’ attorney who drafted the 
will as to declarations by the testa- 
trix as to contributions to her sup- 
port is incompetent. In re Mangan’s 
Will, 200 N.W. 386, 185 Wis. 328. 
(3) An attorney for a testator will 
not be allowed to testify, in probate 
proceedings in which the will offered 
for probate is contested on the ground 
that a subsequent will, which has 
been lost, revoked the will offered, 
as to the contents of a subsequent 
will which he drew for the testator, 
it being presumed that it was drawn 
from communications made to him 
by the testator. Neither will a draft 
of the will, which was*copied by a 
stenographer, and which the attorney 
testifies was the same as the will 
signed by testator, be admitted in evi- 
dence. In re Cunnion’s Will, 120 N.Y. 
S. 266, 135 App.Div. 864 [aff 94 N.E. 
648, 201 N.Y. 123, Ann.Cas.1912A 834]. 
(4) Testimony of an attorney, the 
draftsman of a will, but not a sub- 
scribing witness, as to what he heard 
the subscribing witnesses say to the 
testatrix, or what she said to them, 
or what he himself said to her at the 
execution of the will in the presence 
of all the others, will be disregarded. 
In re Seymour’s Will, 136 N.Y.S. 942, 
764 Mise:: 374,49, Mills “Surry ©2212), \@) 
The testatrix’ attorney in the prepa- 
ration of her will is incompetent to 
testify that no other person gave him 
data, facts, or instructions with refer- 
ence to the preparation of the will. 
Rintelen v. Schaefer, 137 N.Y.S. 527, 
152 App.Div. 727 [rearg den 138 N.Y.S. 
1139, 153 App.Div. 916]. 


[bj] Construction of will_—In a 
proceeding to construe a will, the at- 
torney who wrote the will and with 
whom the testator consulted concern- 
ing it is not competent to testify con- 
cerning a communication made to him 
by his client touching his estate, the 
objects of his bounty, or the meaning 
and effect of provisions contained in 
the will. Knepper v. Knepper, 134 N. 
E. 476, 103 Ohio St. 529. 


[ce] In will contest.—In a contest 
of the will or codicil of his client, an 
attorney cannot testify to matters 
which he must necessarily have learn- 
ed from communications from his 
client, and to matters that relate di- 
rectly to communications made and 
advice given while relation of at- 
torney and client existed. Collins v. 
Collins, 143 N.E. 561, 110 Ohio St. 105, 
Soe ARI Ras. 


TT 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 567] 


witness to the will, in which case he may testify,?° 
or in other jurisdictions where it is held that the at- 
torney who drafts the will may testify to its execu- 
tion according to the laws of the jurisdiction,?* but 
that he is not, even though he is an attesting witness 
to the will, competent to testify as to what took place 
in the preparation of the will,?® the rule that the 
privilege does not apply in litigation, after the cli- 
ent’s death, between parties, all of whom claim un- 
der the client,?® finds frequent application in litiga- 


[dad] Information obtained after 
death not privileged.—An attorney 
ean testify to property received and 
debts presented after the testatrix’ 
death. Haddox v. Jordan, 173 N.E. 11, 
36 Ohio App. 209. : 


fe] Reason for change in will.— 
An attorney’s testimony as to reasons 
given him by the testatrix for pro- 
posed changes in her will is not com- 


petent. In re Cramer’s Will, 198 N. 
W. 386, 183 Wis. 525. 
{f{] Former rule—(1) In New 


York, after the death of the client, 
the attorney was at liberty to dis- 
close all that affected the execution 
and tenor of the wil!, for the purpose 
of supporting the will (In re Eno’s 
Will, 187 N.Y.S. 756, 196 App.Div. 
131; Matter of Austin, 42 Hun 516 
[app dism 24 N.E. 1098, 121 N.Y. 664, 
30 N.Y.St. 1013]; Matter of Boury, 8 
N.Y.St. 809. See In re Chapman, 27 
Hun (N.Y.) 573, 575 [where it was 
said: “On an allegation of fraud, 
forgery or mistake, instructions re- 
ceived by an attorney for making the 
will are not privileged communica- 
tions within any just and proper con- 
struction or understanding of the rule 
of law’’]), (2) and could testify that 
he received his instructions relative 
to the provisions of the will from the 
testator (Matter of McCarthy’s Will, 
8 N.Y.S. 578, 55 Hun 7), (3) but he 
was not allowed to testify to circum- 
stances tending to show lack of testa- 
mentary capacity (In re Eno’s Will, 
supra), (4) or undue influence (In re 
{no's Will, supra), (5) or other facts 
tending to defeat the probate of the 
will (in re Eno’s Will, supra). 


26. In re Putnam’s Will, 177 N.E. 
399, 257 N.Y. 140: In re Cunnion’s 
Will, 94 N.E. 648, 201 N.Y. 128, Ann. 
Cas.1912A 834; In re Coleman’s Will, 
19 NE. 71, 111 N.Y. .220% Dwightiv. 
Fancher, 216 N.Y.S. 652, 217 App.Div. 
377 [aff 156 N.E. 186, 245 N.Y. 71 (re- 
arg den 157 N.B. 859, 245 N.Y. 565)]; 
In re Eno’s Will, 187 N.Y.S. 756, 196 
App.Div. 131; In re Coughlin, 157 N. 
Y.S. 630, 171 App.Div. 662 [aff sub 
nom. In re Daly’s Will, 154 N.Y.S. 895, 
90 Misc. 545, 14 Mills Surr. 374, and 
aff 116 N.E. 1041, 220 N.Y. 2021]; In re 
Ford’s Will, 239 N.Y.S. 252, 135 Misc. 
630 (explaining that Mead v. Herd- 
man, 146 N.Y.S. 353, 161 App.Div. 177, 
13 Mills Surr. 57. had been overruled 
in so far as it held that an attorney, 
who signed as subscribing witness to 
a will which he had drawn, is render- 
ed incompetent to testify to the facts 
surrounding the making of the will by 
the testatrix’ revocation of the in- 
strument); In re Carter’s Willi, 204 
N.Y.S. 393, 122 Misc. 493; In re Wil- 
liams’ Will, 201 N.Y.S. 205, 121 Misc. 
243; In re Spooner’s Will, 152 N.Y.S. 
537, 89 Misc. 30, 13 Mills Surr. 482; 
Matter of Sears’ Estate, 68 N.Y.S. 363, 
33 Misc. 141, 2 Mills Surr. 32; In re 
Carpenter’s Will, 145 N.Y.S. 365; In 
re Campbell’s Will, 1386 N.Y.S. 1086; 
Matter of Gagan’s Will, 21 N.Y.S. 350 
{aff 20 N,Y.S. 426, Pow. Surr. 231]; 
In re Lumb’s Will, 18 N.Y.S.'1738, 21 
N.Y.Civ.Proc. 324; Matter of O’Neil’s 
Estate, 7 N.Y.S. 197; Collins v. Col- 
lins, 1438 N.E. 561, 110 Ohio St. 105, 


, 
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88 A.L.R. 230; Knepper v. Knepper, 
134 N.E. 476, 103 Ohio St. 529; Baird 
v. Detrick, 20 Ohio N.P.N.S. 209. 


[a] Statutory requirement.—Civ. 
Pract. Act § 354 sets forth the pre- 
requisite to an attorney’s testifying 
as to what takes place on the execu- 
tion of a will, namely, that he shall 
be a subscribing witness to the same. 


In re Carter’s Will, 204 N.Y.S. 3938, 122 
Mise. 493. 
[b] Antecedent communications. 


—When the lawyer is a subscribing 
witness to the will, he may testify to 
antecedent communications in respect 
thereto. In re Lumb’s Will, 18 N.Y.S. 
1738, 21° IN.Y.Civ-Proc. 324. 


[ce] Circumstances of execution.— 
An attorney, who was a subscribing 
witness to a will, is competent to tes- 
tify to all the circumstances attend- 
ing its execution. In re Spooner’s 
Will, 152 N.Y.S. 537, 89 Mise. 30, 138 
Mills Surr. 482. 


[d] Yo construe will.—An attor- 
ney, who drew a will and was an at- 
testing witness thereto, is a compe- 
tent witness in an action to construe 
the will. Dwight v. Fancher, 216 N. 
Y.S. 652, 217 App.Div..377 faff 156 
N.E. 186, 245 N.Y. 71 (rearg den 157 
N.E. 859, 245 N.Y. 565)]. 


[e] Latent ambiguity.—Declara- 
tions made by the testator to the at- 
torney drawing the will are properly 
admitted to explain latent ambiguity 
as to the identity of a beneficiary, 
where the attorney was a subscribing 
witness. In re Coughlin, 157 N.Y.S. 
630, 171 App.Div. 662, 17 Mills Surr. 62 
{aff sub nom. In re Daly’s Will, 154 
N.Y.S. 895, 90 Misc. 545, 14 Mills Surr. 
moe and aff 116 N.E. 1041, 220 N.Y. 

02). 


[f] Clerk.—A clerk in a lawyer’s 
office, who at the lawyer’s request be- 
came a subscribing witness to a will, 
is entitled to testify as to confiden- 
tial communications between deceased 
testator and the attorney, the statu- 
tory privilege of attorney as a Sub- 
scribing witness being extended to his 
elerk. In re Putnam’s Will, 177 N.E. 
399, 257 N.Y. 140. 


{g] Stenographer.—The stenogra- 
pher of an attorney is competent to 
testify by the testator’s procuring her 
to attest a subsequently destroyed 
will. In re Ford’s Will, 239 N.Y.S. 
252, 185 Misc. 630. 


Client’s request that attorney wit- 
ness instrument as constituting waiv- 
er see infra § 637 


27. Anderson v. 
429, 93 N.J.Law 227; 
Will, 85 A. 176, 
Cas.1914A 980. 


Searles, 107 A. 
In re Veazey’s 
80 N.J.Eq. 466, Ann. 


28. Anderson v. Searles, 107 A. 
429, 93 N.J.Law 227. 
[a] Ilustration.—In an _ action 


against executors for breach of the 
testator’s agreement to make a will, 
with a specified bequest to plaintiff, 


or to recover compensation for sServ- |. 


ices rendered the testator, written in- 
structions from the testator to the 
attorney, who prepared the will, to- 
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tion between a testator’s heirs, legatees, devisees, or 
other parties who all claim under him, where the 
question before the court is as to the validity or gen- 
uineness of an alleged will, it being proper in such 
case in the majority of jurisdictions for the attorney 
of the testator to testify as to all matters relevant 
to the issue, alhough his testimony involves a diselo- 
sure of confidential communications between himself 
and his client,?° and whether the attorney’s testi- 
mony be favorable or unfavorable to the validity of 


gether with statements by the tes- 
tator to the attorney at such time, 
were inadmissible, being privileged 
communications from client to at- 
torney, although the attorney was an 
attesting witness to the will. Ander- 
son v. Searles, 107 A. 429, 93 N.J.Law 
227. 


29. See infra § 587. 


30. U.S:—Glover v. Patten, 17 S. 
Ct. 411, 165 U.S. 394, 41 L.Hd. 760. 


Ala.—Hanson ‘v. First Nat. Bank, 
116 So. 127, 217 “Ala 426. 


Ark.—Bradway v. Thompson, 214 
S.W. 27, 139 Ark. 542. 


Cal.—In re Nelson’s Estate, 64 P. 
294, 1382 Cal. 182; Cohn vy. Cohn, 20 P. 
(2d) 61, 1380 Cal.App. 349. 


Conn.—Doyle v. Reeves, 152 A. 882, 
112 Conn. 521; Turner’s Appeal, 44 A. 
310, 72 Conn. 305. 


Del.—Mahoney v. Healy, 91 A. 208, 
LOM Del: Chia Sit, 


Bp tihdee ie v. Webb, 5 App.D.C. 


Ga.—Waters v. Wells, 117 S.E. 322, 
155 Ga. 439; O’Brien v. Spalding, 31 
S.H. 100, 102 Gav 490, 66 Am.S.R. 202. 


Ill.—Norton v. Clark, 97 N.E. 1079, 
2538 Ti 557: 


Iowa.—Stoddard v. Kendall, 119 N. 
W. 138, 140 Iowa 588. 


Kan.—Craig v. Craig, 212 P. 72, 112 
Kan. 472; Cunningham v. Cunning- 
ham, 191 P. 294, 107 Kan. 318; Durant 
v. Whitcher, 156 P. 739, 97 Kan. 603; 
Black v. Funk, 148 P. 426, 93 Kan. 
ee Kerr v. Kerr, 116 P. 880, 85 Kan. 


Ky.—Hood v. Nichol, 34 S.W.(2d) 
429, 236 Ky. 779; Bonta v. Sevier, 259 
S.W. 7038, 202 Ky. 334. 


Me.—Holyoke v. Howokes Estate, 
87 A. 40, 110 Me. 469 


Md.—Benzinger v. Hemler, 107 A. 
355, 1384 Md. 581. Contra Chew v. 
Farmers’ Bank, 2 Md.Ch. 231. 


Mass.—Sullivan vy. Brabazon, 162 
N.E. 312, 264 Mass. 276; Doherty v. 
O’Callaghan, 31 N.E. 726, 157 Mass. 
ples Am.S.R. 258, 17 L.R.A, 188 and 
note. 


Mich.—In re Loree’s Estate, 122 N. 
W. 628, 158 Mich. 372. 


Minn.—In re Wunsch’s Estate, 225 
N.W. 109,177 Minn. 169; Semper’s Hs- 
tate, 85 N.W. 217, 82 Minn. 460; In 
re Layman’s Will, 42 N.W. 286, 40 
Minn. 371. 


Mo.—Canty v. Halpin, 242 S.w. 
94, 294 Mo. 96. 
Pa.—Daniel v. Daniel, 39 Pa. 191, 


Contra Bennett’s Estate, 13 Phila. 331. 


S.D.—Johnson vy. Shaver, 172 N.W. 
676, 41 S.D. 585. 


Tex.—Hudson v. Fuson, (Civ.App.) 
15 S.W.(2d) 166; Pierce v. Farrar, 126 
S.W. 932, 60 Tex, Civ.App. 12. 


Utah.—In re Young’s Estate, 94 P. 
731, 33 Utah 382, 126 Am.S.R. 843, 17 
L.R.A.N.S. 108 and note, 14 Ann. Cas. 
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the will,?! provided the character and reputation of 
At least this is true 
when such attorney is one of the subscribing witness- 
es to the will,?* as in such case the testator must be 
considered as having waived the privilege by re- 
questing the attorney to sign as a witness.** 
principal reason for this rule is that the privilege is 
designed for the protection of the client, and it is 
deemed not for the interest of the testator, in a con- 
troversy between the parties, all of whom claim under 
him, to have those declarations and transactions ex- 
eluded which promote a proper fulfillment of his 
A decedent’s attorney has been held compe- 
tent to prove the existence and contents of a lost 
will;?® and, in an action involving the construe- 


deceased are not involved.®2 


will.?® 


596 and note. 


Vt.—In re Everett’s Will, 166 A. 827, 
105 Vt. 291; In re Healy’s Will, 109 
A. 19, 94 Vt. 128. 


Va.—Hugo v. Clark, 99 S.E. 521, 522, 
125 Va. 126 [quot Cyc]. 


Eng.—Russell vy. Jackson, 9 Hare 
387, 41 Eng.Ch. 387, 68 Reprint 558. 


Ont.—Platt v. Buck, 4 Ont.L. 421. 


[a] Basis of rule.—In a will con- 
test the evidence of the attorney who 
drew the will, as to conversations 
with the testator regarding his prop- 
erty, is not objectionable as being a 
privileged communication, but is ad- 
missible on the ground that such at- 
torney is presumed impartially to rep- 
resent the estate and to be without 
bias, unless testamentary capacity is 
in issue. Johnson v. Shaver, 172 N.W. 
676, 41 S.D. 585. 


{[b] “Public policy requires that 
the attorney should be allowed to tes- 
tify in order that the will of the tes- 
tator may be carried out according to 
his intentions. A different result 
would be inconsistent with the ob- 
jects of the will and in direct conflict 
with the reasons upon which the priv- 
ilege is founded.” Bradway . v. 
Thompson, 214 S.W. 27, 31, 139: Ark. 


[c] In such case the attorney of 
the testator is fully competent to tes- 
tify to the directions he received as 
to the disposition of the testator’s 
property, facts throwing light on 
questions of mental capacity, undue 
influence, and circumstances attend- 
ing the execution of the testamentary 
paper. Pierce v. Farrar, 126 S.W. 
932, 60 Tex.Civ.App. 12. 


[d] Property owned by deceased.— 
An attorney was not incompetent to 
testify to a communication made to 
him by the testatrix at the time he 
was preparing her will, that she in- 
tended to occupy certain land as a 
homestead as long as she lived, and 
did not believe she had a child that 
would keep her out. Stoddard v. Ken- 
dall, 119 N.W. 138, 140 Iowa 588. 


[e] Undue influence.—(1) Wherea 
will is attacked for alleged undue in- 
fluence, evidence of the attorney who 
drew the will as to who gave him the 
data therefor, and whose instructions 
he followed in preparing the same, 
was not objectionable as a disclosure 
of confidential communications. Kerr 
v. Kerr, 116 P. 880, 85 Kan. 460. (2) 
In proceedings to contest a will for 
undue influence, the testimony of the 
attorney who drew the will as to the 
conditions under which it was drawn, 
and the conduct of the testatrix at 
the time, cannot be excluded as a priv- 
jleged communication. Canty v. Hal- 


WITNESSES 


The 


torney.*+ 


cated to Others, 


pin, 242 S.W. 94, 294 Mo. 96. 


{f] Fraud and undue influence.— 
In a proceeding to contest a will for 
fraud and undue influence, the attor- 
ney may testify relative to the prep- 
aration and execution of a will drawn 
by him, including information impart- 
ed by the testator. _Black v. Funk, 
143 P. 426, 98 Kan. 60. 


{[g] Mental condition (1) of the 
testator may be testified to. Cunning- 
ham v. Cunningha 49 le Pxi294,. 107 
Kan. 818) -3¢2),An* attorney who drew 
a will could testify in a will contest 
that in his opinion the testator was 
of unsound mind at the time of the 
execution of the will, and relate what 
occurred at the time the will was exe- 
cuted, including statements made by 
the testator. Bonta vy. Sevier, 259 S. 
W. 708, 202 Ky. 334. 


[h] Attorney who did not draft 
will—In proceedings to probate a 
will, a controversy as to whether the 
testatrix was of sound mind being 
between the executor and heirs at law, 
an attorney called by the heirs was 
properly permitted against the execu- 
tor’s exception to testify that he had 
had conversation with the testatrix 
relative to difficulties with the execu- 
tor, her husband, etc. Panell v. Rosa, 
118 N.E, 225, 228 Mass, 594. 


[i] Communications as to former 
will.—Letters of the testator to a for- 
mer attorney containing instructions 
regarding changes in a previous will 
are admissible in a contest of the sub- 
sequent will on either the issue of 
capacity or undue influence. In re 
Everett’s Will, 166 A. 827, 105 Vt. 291. 


[j] Foreign will.—This rule ap- 
plies in contested proceedings for the 
probate of a foreign will. Holyoke 
a Holyoke’s Estate, 87 A. 40, 110 Me. 

OF 


31. Bonta v. Sevier, 
202 Ky. 334. 


32. Holyoke v. Holyoke’s Estate, 87 
A. 40, 110 Me. 469. 


33. Butler v. Fayerweather, 91 F. 
458, 33 C.C.A. 625; Vaughn v. Vaughn, 
116 So. 427, 217 Ala. 364; Hugo v. 
Clark, 99° S\H.-521,* 522,°125 Val 126 
[quot Cyc]. 

34. Cal.—In re Mullin’s Estate, 42 
P. 645,110 Cal. 252; In re Wax’s Hs- 
tate, 39 P. 624, 106 Cal. 343. 


Ind.—Pence y. Waugh, 34 N.E. 860, 
135 Ind. 143. 


Iowa.—Denning v. Butcher, 59 N.W. 
69, 91 Iowa 425. 


Va.—Hugo v. Clark, 99 S.E. 521, 522, 
125 Va. 126 [quot Cyc]. 


Wis.—In re Pitt’s Hstate, 55 N.W. 
149, 85 Wis. 162, 39 Am.S.R. 828. 


259 S.W. 703, 


1 % af 2 


r 
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tion of a will, the attorney who drew the will may 
testify as to relevant communications of the testa- 
tor;®? but the attorney of a decedent cannot testify 
as to his client’s communications to him in respect 
of a codicil which was never executec 
where the proceeding is against the estate and not as 
to its distribution, the privilege applies and the attor- 
ney is not a competent witness.°®® 


[§ 568] (16) Threats.*° 
threat by the client against a third person cannot be 
the subject of a privileged commannira isn to his at- 


28 However, 


It has been held that a 


[§ 569] (17) Statements Made To Be Communi- 


or Made Public. There is no priv- 


35. Doyle v. Reeves, 152 A. 882, 112 
Conn. 521. 


36. Kern v. Kern, 55 N.E. 1004, 154 
Ind. 29; Graham vy. O’Fallon, 4 Mo. 
338; Hugo v. Clark, 99 S.E. 521, 522, 


125 Va. 126 [quot Cyc]. 


[a] To show revocation of earlier 
will.—To show revocation of a will, on 
a contest between heirs of deceased, 
claiming he died intestate, and one 
claiming under that will, one who as 
attorney drew a later will may testi- 
fy not only as to its execution, but as 
to its contents, aS expressly revoking 
the first, especially where he was 
a subscribing witness thereto, as 
against objections of confidential com- 
munications, the rule of privilege not 
obtaining in such circumstances. Hu- 
go v.. Clark, 99 S.E. 521, 125 Va. 126. 


37. In re Dominici’s Estate, 90 P. 
448, 151 Cal. 181; Hugo v. Clark, 99 S. 
H. 521, 522, 125 Va. 126 [quot Cyc]. 


38. Pearsall v. Elmer, 5 Redf.Surr. 
CN. 5) £84 5 


89. Doyle v. Reeves, 152 A. 882, 
112 Conn, 521; Bogart v. Willis, 148 A. 
585, 158 Md. 393; Emerson v. Scott, 
87 S.W. 369, 39 Tex.Civ.App. 65. 


[a] Preparation of will.—In an ac- 
tion for services rendered defendant’s 
intestate, decedent’s consultations 
with an attorney preliminary to prep- 
aration of a new draft of the will and 
the instrument itself are inadmissi- 
ble as. privileged communications. 
Pe v. Reeves, 152 A. 882, 112 Conn. 


[b] Action to cancel deed.—An at- 
torney to whom the testator, during 
consultations as to drawing the will, 
stated that the debt of plaintiff re- 
leased by the will was secured by a 
deed of plaintiff’s property to defend- 
ant, may not, in an action by plain- 
tiff against the heirs and devisees of 
the testator to cancel the deed, testi- 
fy to such fact, as plaintiff does not 
in such case claim the land through 
the will or under the testator. HEmer- 
son v. Scott, 87 S.W. 369, 39 Tex.Civ. 
App. 65. 


40. Communications relating to fu- 
ture, illegal, or improper actions see 
supra § 560. 


41. Jackson v. State, 293 S.W. 539, 
155 Tenn. 3.71; Pearson v. State, 120 
S.W. 1004, 56 Tex.Cr. 607. 


[a]. Qualified threat.—Where de- 
fendant remarked to his, attorney that 
if deceased was a wisersman he would 
not do certain things in respect of 
bringing a suit for divorce by defend- 
ant’s wife, it was in the nature of a 
qualified threat, and not privileged. 
Pearson v. State, 120 S.W. 1004, 56 
Tex.Cr, 607. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


+? 
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ilege as to statements by a client to his attorney for 
communication to a third person,** or which are 
intended to be made publie,** or matters which the 
attorney, in the discharge of his duty to his client, 
is necessarily obliged to make public.t* Nor does the 
privilege extend to communications made by an at- 


42. 
424. 


Ala.—Sovereign Camp, Woodmen of 
the World v. Pritchard, 81 So. 823, 825, 
208, Ala.. 33, [cit Cyc]. 


Ark.—Kilgo v. Continental Casualty 
Co., 215 S.W. 689, 140 Ark. 336 [dis 
op 218 S.W. 171, 141 Ark. 637]; Vitti- 
tow v. Burnett, 165 S.W. 625, 112 Ark. 
277 [eit Cyc]. 


Cal.—Mission Film Corporation v. 
Chadwick Pictures Corporation, 278 
P. 855, 207 Cal. 386; Franzen v. Shenk, 
221) P. '932,: 192 Cal. 572; Collette. v. 
Sarrasin, 193 P. 571, 184 Cal. 2; Fer- 
guson v. McBean, 27 P. 518, 91 Cal. 63, 
14 L.R.A. 65; Keohane v. Keohane, 
176 P. 386, 38 Cal.App. 405. 


U.S.—In re Fisher, 


D.C.—Oliver v. Cameron, 11 D.C. 
237. 
Ga.—Richards v. Smith, 160 S.E. 


608, 173 Ga. 424; Fowler v. Sheridan, 
121 S.E. 308, 157 Ga. 271. 


11l.—Dickerson v. Dickerson, 153 N 
E. 740, 322 Ill. 492; Scott v. Harris, 
113 Ill. 447. 


Ind.—Bruce v. Osgood, 14 N.E. 563, 
113 Ind. 360; Model Clothing House 
v. Hirsch, 85 N.E. 719, 42 Ind.App. 
270. 


Iowa.—Lewis v. Beh, 218 N.W. 944, 
206 Iowa 281 [mod on other grounds 
220 N.W. 126]. 


Kan.—Moran v. Thurman, ‘275 P. 
160, 127 Kan. 688. : 
Ky.—Standard Fire Ins. Co. v. 


Smithhart, 211 S.W. 441, 183 Ky. 679, 
5 A.L.R. 972; List’s Bx’x v. List, Ba 
W. 446, 26 Ky.L. 691. 


Mass.—Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 406. 


Minn.—Shove v. Martine, 88 N.W. 
254, 412, 85 Minn. 29. 


Mont.—August v. Burns, 255 P. 737, 
79 Mont. 198. 


N.J.—Trenton St. R. Co. v. Lawlor, 
71 A. 234, 74 A. 668, 74 N.J.Eq. 828. 


N.Y.—Rosseau v. Bleau, 30 N.E. 52, 
131 N.Y. 177, 27-Am.S.R. 518; Collins 
v. Robinson, 25 N.Y.S. 268, 72 Hun 
495; Bartlett v. Bunn, 10 N.Y.S. 210, 
56 Hun 507; Martin v. Platt, 4 N.Y.S. 
359, 51 Hun 429; In re Leonori’s Hs- 
tate, 223 N.Y.S:' 777, 130 Misc. 499; 
McTavish v. Denning, Anth. N. P. 155. 


Pa.—Richter v. Goldberg, 78 Pa.Su- 
per. 309. 

Philippine-—Uy Chico v. Union L. 
Assur. Soc., 29 Philippine 163. 


62 ‘Tex. 
Spann, 


Tex.—Henderson v. Terry, 
Bon. | Vexas! & Po Ry. Co. iv. 
(Civ.App.) 173 S.W. 600. 


Wash.—Green vy. Fuller, 294 P. 1037, 
159 Wash. 691. 


Wis.—Herman v. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922; 
Koeber v. Somers, 84 N.W. 991, 108 
Wis. 497, 52 L.R.A. 512. 


Alta.—Rex v. Prentice, 7 Alta.L. 
479. 
[a] Illustrations.—(1) Where a 


party employed an attorney to assist 
him in purchasing land, and directed 
him to write to the owner making him 
an offer for the land, such letter was 
admissible, in a subsequent action of 
ejectment. Vittitow v. Burnett, 165 


\ 


51 F.(2d) 
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privileged.*® 


S.W. 625, 112 Ark. 277. (2) Although 
confidential communications may not 
be shown in evidence, a letter of the 
general attorney of a fraternal insur- 
ance association to the clerk of the lo- 
cal camp of which insured was a 
member was admissible in an action 
on the policy, it not being confiden- 
tial and showing on its face that it 
was intended to be communicated to 
plaintiff, and presumably had been so 
communicated. Sovereign Camp, 
Woodmen of the World v. Pritchett, 
81 So. 823, 203 Ala..33. (3) In a suit 
against an accident insurer, plaintiff’s 
former attorney was properly requir- 
ed to identify and read in evidence a 
letter which he wrote to defendant in- 
surer in respect of plaintiff’s claim, 
and which tended to show that plain- 
tiff's present contention, as to in- 
surer’s misrepresentations at the time 
of a settlement, was an afterthought, 
such information being intended to be 
communicated to a third person. Kil- 
go v. Continental Casualty Co., 215 S. 
W. 689, 140 Ark. 336 [dis op 218 S.W. 
171, 141 Ark. 637]. (4) A written 
communication to an attorney repre- 
senting both parties to be disclosed 
to the other party is admissible in an 
action to recover the amount advanc- 
ed in paying interest on a mortgage. 
Lewis v. Beh, 218 N.W. 944, 206 Iowa 
281 [mod on other grounds 220 N.W. 
126]. (5) Although the relation of 
attorney and client existed between a 
grantor and the attorney who drew a 
deed, a communication which the 
grantor directed be communicated to 
the grantee is not privileged. Col- 
lette, v. Sarrasin, 193 P. 571, 184 Cal. 
2. (6) Statements of a party to an 
attorney directing him to settle cer- 
tain matters of business with others, 
according to defined terms and con- 
ditions which were intended and must 
necessarily be communicated to the 
other parties, are not privileged com- 
munications. Moran v. Thurman, 275 
P. 160, 127 Kan. 688. (7) In an action 
in ejectment brought by an executrix 
to recover land and profits from one 
who claimed that the land had been 
conveyed to her by deceased before 
his death, in satisfaction of services 
rendered to the wife of deceased, 
plaintiffs seeking to show that prior 
to the suit defendant had set up an 
inconsistent claim for payment in 
money for the services, evidence con- 
sisting of letters from defendant’s 
attorney to plaintiff making demand 
for payment is not inadmissible as 
containing confidential communica- 
tions which could not be offered over 
defendant’s objection. Fowler. v. 
Sheridan, 121 S.B. 308, 157 Ga. 271. 
(8) An attorney’s copy of a letter to 
a father, stating the purpose of ap- 
pointment of a guardian for a minor, 
and asking consent, is admissible in a 
proceeding for modification of an or- 
der of appointment. August v. Burns, 
255 P. 737, 79°Mont:"198: 


[b] Adverse party.—(1) The priv- 
jilege does not extend to communica- 
tions made by a litigant to his at- 
torney for the purpose of being com- 
municated to the adverse party. 
Franzen v. Shenk, 221 P. 932, 192 Cal. 
572; Richter v. Goldberg, 78 Pa.Su- 
per. 309. (2) Communications by an 
injured person to an attorney employ- 
ed to get a settlement from the rail- 
road company are not confidential. 
Texas & P. Ry. Co. v. Spann, (Tex. 


his client, 
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torney to his client at the instance and request of 
the opposing’ solicitor or adverse party.*® 
fidavit prepared by the attorney for his client 1 is not 


So an af- 


[§ 570] (18) Advice of Attorney. An attorney 
cannot disclose the advice which he gave to his cli- 


Civ.App.) 173 S.W. 600. (38) State- 
ments by a client to his attorney as to 
a statement of account or a business 
transaction to be communicated to his 
adversary are not privileged. Mis- 
sion Film Corporation v. Chadwick 
Pictures Corporation, 278 P. 855, 207 
Cal. 386. 


[ec] Letter to creditor—A letter 
written by an attorney to a client’s 
creditor, not being a communication 
between attorney and client, was not 
privileged. Green v. Fuller, 294 P. 
1037, 159 Wash. 691. 


{d] Terms of compromise, offered 
by an attorney to the creditors of 
are not confidential, and 
must be disclosed. McTavish v. Den- 
IN; Po GN Ys) 155. 


43. League v. Galveston City Co., 
(Tex.Civ.App.) 192 S.W. 350; Green 
v. Fuller, 294 P. 1037, 159 Wash. 691; 
In re Hoehl’s Estate, 193 N.W. 514, 
181 Wis. 190. 


[a] Matters to be used as evi- 
dence.—Statements contained in a 
letter written by a client to his at- 
torney which were to be used as an- 
swers to interrogatories and evidence 
on the trial of the case were not privi- 
leged. League v. Galveston City Co., 
(Tex.Civ.App.) 192 S.W. 350. 


[b] Documents.—Documents in an 
attorney’s hands are not privileged, 
if the public is given access to knowl- 
edge of their existence or contents. 
Green v. Fuller, 294 P. 1037, 159 Wash. 
691. 


44. Dickerson v. Dickerson, 153 N. 
BE. 740, 322 Ill. 492; Caldwell v. Mel- 
veldt, 61 N.W. 1090, 93 Iowa 730; Au- 
gust v. Burns, 255 P. 737, 79 Mont. 
198; Green v. Fuller, 294 P. 1037, 159 
Wash. 691. 


[a] Confidence not reposed.— 
“Where a transaction between attor- 
ney and client is of such a nature that 
a disclosure by the attorney is neces- 
sary to effectuate the intention of the 
client, the transaction does not orig- 
inate in a confidence that the trans- 
action will not be disclosed, and the 
element of ‘confidentiality is not es- 
sential to the full and satisfactory 
maintenance of the relation by the 
parties and is therefore not. privi- 
leged.’”’ Dickerson v. Dickerson, 153 
N.E. 740, 748, 322 Ill. 492. 


45. Schaaf v. Fries, 77 Mo.App. 
346; Richter v. Goldberg, 78 Pa.Super. 
309; Spenceley v. Schulenburg, 7 East 
357, 103 Reprint 138. 


[a] MTlustration.—In an action for 
damages for breach of a contract to 
lease real estate, it was error to ex- 
clude testimony of plaintiff's attorney 
as to a message regarding the prop- 
erty given to him by defendant to 
transmit to his client. There was 
nothing confidential about such com- 
munication as it was made for the ex- 
press purpose of telling the other par- 
ty. The attorney was a competent 
witness to prove the message which 
had been given him, as the agent of 
his client, and that the same had been 
transmitted to his client, and the re- 
ply which the latter had instructed 
him to make thereto. Richter v. Gold- 
berg, 78 Pa.Super. 309. 


46. Provin v. Provin, 125 N.W. 743, 
161 Mich. 28. 


ning, Anth. 


~ 
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ent about matters concerning which he was consult- 
ed professionally,*7 nor can the client be required to 
divulge the advice which his attorney gave him,**® 
and, under the statutes existing in some jurisdic- 
tions,*® a client cannot testify as to advice which he 
received from an attorney by reason of his relation- 
However, 
that the client acted under. advice of counsel is not 


ship as client to the attorney.°° 


privileged.*1 


[§ 571] (19) Pleadings and Memoranda of Coun- 
sel. There is no privilege as to pleadings which have 
been made public by being filed or served on the ad- 
verse party,°? nor as to statements made by the cli- 
ent to the attorney of facts to be incorporated in 
such pleading;°* but pleadings prepared by an at- 
torney pursuant to a disclosure to him of confidential 
are privileged.>* 


matters, but never filed or served, 


47. Ark.—Tittitow v. Burnett, 165 
S.W. 625, 112 Ark. 277. 


La.—Shanghnessy v. Fogg, 15 La. 
Ann. 330. 


Mass.—Higbee v. Dresser, 103 Mass. 
523. 


Mich.—People v. Hillhouse, 45 N.W. 
484, 80 Mich. 580; Riley v. Conner, 44 
N.W. 1040, 79 Mich. 497. 


Neb.—Matters v. State, 
781, 120 Neb. 404. 


N.Y.—People v. People’s Trust Co., 
167 N.Y.S. 767, 180 App.Div. 494, 36 
N.Y.Cr. 203; Renoux v. Geney, 67 N. 
Y.S. 928, 383 Misc. 782; People v. Gil- 
lon, 9 N.Y.S. 248, 18.N.Y.Civ.Proc. 109. 


232 N.W. 


Okl.— Wolverine Oil Co. v. Parks, 
193 PB. 624, 79 Okl. 318; Brown v. 
State, 132 P. 359, 9 Okl.Cr. 382. 

S.D.—Dewey v. Komar, 110 N.W. 
OOS) ZEAE TSRIDS lal 

Tex.—Menefee v. State, 149 S.W. 


138, 67 Tex.Cr. 201. 


B.C.—Leadbeater v. Crow’s Nest 
Pass! Coal Co; td:,-10 B.G..206. 


48. People v. Gilon, 9 N.Y.S. 243, 
18 N.Y.Civ.Proc. 109. 


[a] Advice of corporation counsel 
to municipal board of assessors is 
privileged, and the board cannot be 
compelled to disclose Such advice on 
its return to a writ of certiorari. Peo- 
ple v. Gilon, 9 N.Y.S. 2438, 18 N.Y.Civ. 
PrOCr 09. 


49. See statutory provisions. 


50. Braxley v. State, 86 S.E. 425, 
17 Ga.App. 196. 


51. Rylee v. Bank of Statham, 67 
§.E. 383, 7 Ga.App. 489. 
52. Alden v. Goddard, 73 Me. 345; 


People v. Peterson, 69 N.Y.S. 941, 60 
App.Div. 118, 15 N.Y.Cr. 421. 


[a] Residence of client.—It is 
competent for an attorney who pre- 
pared a bill in equity signed and 
sworn to by his client and filed in 
court to testify where his client was 
described in such bill as residing. 
Alden vy. Goddard, 73 Me. 345. 


53. Cormier v. Richard, 7 Mart.N. 
S. (La.) 177; Alden v. Goddard, 73 
Me. 345; Muniz v. Cortes, 33 Porto 
Rico 620 {mod 33 Porto Rico 276]; 
San Antonio, etc., R. Co. v. Brooking, 
(Tex.Civ.App.) 51. S.W. 537. 


[a] Where controversy over aban- 
doned complaint.—‘‘When there is a 
controversy over a pleading and the 
client denies that it was prepared ac- 
cording to instruction the attorney 


WITNESSES 


the fact 
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A question to a defendant, asking him if he gave his 
counsel the facts in the case in order that he might 
put in an answer, does not call for a privileged com- 
munication, as it does not call for a conversation.®® 


Drafts of pleadings and memoranda of counsel. 
Drafts of pleadings®® or notes or memoranda made 
by an attorney or counsel to aid him in the conduet of 
his client’s litigation or business are protected from 


discovery,®’ but copies of, or extracts from, memor- 


who prepared it is entitled to testify 
at the instance of the opposite party.” 
Muniz v. Cortes, 33 Porto Rico 620 
[mod 83 Porto Rico 276]. 


54. Leyner v. Leyner, 98 N.W. 628, 
123 Iowa 185. 


55. Ross-Lewin v. Redfield, 68 N. 
Y. 627 mem. 


56. Walsham ve Sieintoh: 2 Hem. 
&M. 1, 71 Reprint 357; Belsham y. 
Perceval, 10 Jur. 772. 


[a] As against representative of 
client.—The draft of an answer pre- 
pared for a deceased defendant is 
privileged as to his personal represen- 


tative. Belsham vy. Perceval, 10 Jur. 
772. 

57. Ainsworth y. Wilding, [1900] 
2 Ch. 315; Nicholl v. Jones, 2 Hem.& 


M. 588, 71 Reprint 592; Walsham v. 
Stainton, 2 Hem.&M. 1, 71 Reprint 357. 


[a] Notes or memoranda made by 
the solicitor are placed on the same 
footing as communications between 
the solicitor and the client. Ains- 
worth v. Wilding, [1900] 2 Ch. 315. 


58. Ainsworth v. Wilding, supra. 


Privilege as to communications in 
presence or hearing of third person 
generally see infra § 583. 


59. Turton v. Barber, L.R. 17 Eq. 
329; Chant v. Brown, 9 Hare 790, 41 
Eng.Ch. 790, 68 Reprint 735. 


[a] Rule applies as against the 
client or those claiming under him. 
Chant v. Brown, 9 Hare 790, 41 Eng. 
Ch. 790, 68 Reprint 735. 


60. Ala.—Crawford v. McKissack, 
Le Port,.43 3% 


Cal.—People v. Rittenhouse, 206 P. 
86, 56 Cal.App. 541; People v. Clark, 
203 P. Gol, 6d Cal App. 42. 


Conn.—Lynde v. Judd, 3 Day 499. 
Ga.—Dover v. Harrell, 58 Ga. 572; 
Neal v. Patten, 47 Ga. 73. 


re oe v. Hazleton, 15 La.Ann. 
72. 


Mass.—Rooney v. Maryland Casual- 


ty Co. 67 N.E. 882, 184 Mass. 26; 
Anonymous, 8 Mass. 370. 


Mich.—Schon y. Lawrence, 242 N. 
W. 745, 258 Mich. 543. 


Minn.—-Stokoe v. St. Paul, ete, R. 
Co., 42 N.W. 482, 40 Minn. 545 [foll 
Davis v. New York, ete, R. Co., 72 
N.W. 823, 70 Minn. 37]. 


Mo.—Leschen y. Brazelle, 144 S.w. 
898, 164 Mo.App. 415. 


N.J.—Matthews v. Hoagland, 21 A. 


anda or notes made by a solicitor of what took place 
in proceedings at chambers in the presence of the op- 
posite party are not privileged.®* <A bill of the costs 
or charges of an attorney is privileged.®® 


[§ 572] (20) Documents—(a) In General. Or- 
dinarily an attorney cannot be compelled to produce 
or disclose the contents of a document intrusted to 
him by his client,°° or letters or documents relat- 


1054, 48 N.J.Hq. 455. 


N.Y.—People v. Minkowitz, 115 N.E. 
987, 220 N.Y. 399 [rearg den 116 N.E. 
1065, 221-N.Y. 515]; Graham v. Peo- 
ple, 63 Barb. 468; Kellogg v. Kellogg, 
6 Barb. 116; People v. Benjamin, 9 
How.Pr. 419; Coveney v. Tannahill, 
i Hill 33;,. 37 -Am.D2.2873 “Jackson ‘Wve 
Burtis, 14 Johns. 391. 


Okl.—Pearson v. Yoder, 134 P. 421, 
39 Okl. 105, 48 LR.A.N.S. 334, Ann. 
Cas.1916A 62. 


Pa.—Com. v. Moyer, 15 Phila. 397. 


Vt.—Hicks’ Estate v. Blanchard, 15 
A. 401, 60 Vt. 673;) Durkee v. Leland, 
4 Vt. 612; State v. Squires, 1 Tyler 

47. 


SS aero fee v. Douglass, 20 W.Va. 


' Wis.—Selden v. State, 42 N.W. 218, 
74 Wis. 271, 17 Am.S.R. 124. 


Eng.—Doe v. Seaton, 2 A.&E. 171, 29 
E.C.L. 96, 111 Reprint 66; Brard v. 
Ackerman, 5 Esp. 119, 170 Reprint 
758; Nixon v. Mayoh, 1 M.&Rob. 76, 
174 Reprint 27. 


te oe Vv. ‘O’Hara,—62U.CC:P. 


“Communications (which frequent- 
ly include the exchange and posses- 
sion of documents and papers) be- 
tween attorney and client during, and 
by reason of, 'théir relation as such, 
made in confidence and for the pur- 
pose of enabling the attorney to per- 
form his professional duty in regard 
to the matter communicated, or made 
by him in performing such duty, are 
privileged.”’ Pearson v. Yoder, 134 A. 
421,. 422, 39 Okl.-105, 48 L{R.A.N.S. 
334, Ann.Cas.1916A 62. 


[a] Thus, when defendant’s lawyer 
has received papers from defendant 
after his retainer, he cannot be called 
upon in court to produce them. Peo- 
ple v. Minkowitz, 115 N.E. 987, 220 
N.Y. 899 [rearg den, 116 N:E. 1065, 
DAdeN. oh peo. 


[b] Bill of exchange.—An attorney 
is not bound to speak as to the partic- 
ulars of a bill of exchange when the 
knowledge of those particulars is de- 
rived only from the bill being intrust- 
ed to him by his client. Brard v. 
Ackerman, 5 Esp. 119, 170 Reprint 758. 


[c] Copy of patent application.— 
A carbon copy of an application for a 
patent, while in the ‘hands of the 
inventor’s attorney, is. privileged. 
Leschen v. Brazelle, 144 S.W. 893, 164 
Mo.App. 415. 


[ad] Life history.—In a prosecution 
of a wife for the murder of her hus- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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ing to or written preparatory to the trial, or with a 
view either to the action or the suit,®°' or informa- 
tion communicated to him by his client as to who is 
in possession or custody of a particular document.°? 
However, if documents are not privileged while in 
the hands of the client he cannot make them priv- 
ileged by placing them in the possession of his coun- 
sel.68 So an attorney may be compelled to testify 
as to whether he has possession of specified docu- 
ments or papers pertinent to the case,°* and may be 
compelled to produce in evidence any paper, rec- 
ord, or document in his possession belonging to his 
client if the client himself could be compelled to pro- 
duce it,®® or if the knowledge of their existence or 
contents is accessible to others or to the public.®® 
Also, in such case, an order requiring the chent to 
recall the document or paper from his counsel and 
produce it is proper.°* In a will contest on the 
ground of undue influence an affidavit by the testator 
executed prior to the execution of the will and stat- 
ing that the person who is the beneficiary under the 
will had obtained a deed to realty from him by fraud 
and deceit cannot be excluded as a privileged com- 
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munication when. introduced to show his change of 
feelings toward the beneficiary.°* Where a witness 
declined to produce books in his possession on the 
ground that they were delivered to him in his profes- 
sional character as a lawyer by a client, it is no de- 
fense to his claim of privilege that the books were 
the property of a corporation, where the client was 
the sole stockholder of the corporation.®® An attor- 
ney may, of course, be called on to produce or dis- 
close the contents of papers belonging to his client’s 
adversary which have come into his possession.’° 


Privileged and unprivileged matter mixed. Where 
extracts or copies from, or references to, public rec- 
ords, are so mixed up with the protected parts of the 
report of an agent that exhibition of one portion 
would disclose the other, the production of the report 


_will not be ordered.*+ 


Documents prepared by, or in possession of, attor- 
ney. Documents prepared by an attorney in his 
client’s cause or business, or belonging to the elent 
and in the possession of the attorney, are privileged 
from discovery.*2, But a defendant cannot avoid the 


161 Mich. 28. 


band, the state should not have been 
permitted to demand the production 
of and introduce in evidence a life 
history of accused, which was deliv- 
ered as a confidential communication 
to her counsel, and used by a physi- 
cian to make a professional examina- 
tion of her, and to testify as to her 
sanity. being intrcduced for no other 
purpose than to show that accused 
had lived a life of depravity and im- 
morality from early childhood, and 
not for the purpose of contradicting 
the witness. People v. Clark, 203 P. 
78 vSoCalkApp.42: 


61. A. R. Ganus & Co. v. Tew, 50 
So. 1000, 163 Ala. 358; Few v. Guppy, 
13 Beav. 457, 51 Reprint 176. 


[a] Letter as to settlement.—It 
was error to admit the contents of a 
letter written to defendants by their 
attorney relating to a settlement of 
the suit and to compel defendants’ at- 
torney, over his and their protest, to 
testify as to the letter and a cony 
thereof, it being a privileged com- 
munication. A. R. Ganus & Co. v. 
Tew, 50 So. 1000, 163 Ala. 358. 


62. Cotman v. Orton, 9 L.J.Ch. 268. 


63. Guiterman, Rosenfield & Co. v. 
Culbreth, 122 So. 619, 219 Ala. 382; 
Atlantic Coast Line R. Co. v. Wil- 
liams, 94 S.E. 584, 21 Ga.App. 453; 
Leschen v. Brazelle, 144 S.W. 893, 
164 Mo.App. 415. 


64. Guiterman, Rosenfield & Co. v. 
Culbreth, 122 So. 619, 219 Ala. 382; 
Kington v. Gale, Rep.T.Finch, 259, 23 
Reprint 142. 


65. U.S.—Edison Electric Light Co. 
oe S. Electric Lighting Co., 44 F. 


Conn.—Allen v. Hartford L. 
Co., 45 A. 955, 72 Conn. 693. 


Ga.—Atlantic Coast Line R. Co. v. 
Williams, 94 S.E. 584, 21 Ga.App. 453. 


Ind.—Harrisburg Car Mfg. Co. v. 
Sloan, 21 N.E. 1088, 120 Ind. 156; 
eo ay v. Ohio, ete., R. Co., 14 Ind. 

9. 


Md.—Ex p. Maulsby, 13 Md. 625, ap- 
pendix. 


N.¥.—Matter of Cunnion, 94 N.E. 
648, 201 N.Y, 423, Ann.Cas.i912A 834; 
Jones v. Reiliy, 66 N.B. 649, 174 N.Y. 
97; Bankers’ Money Order Assoc. v. 
Nachod, 105 N.Y.S. 773, 120 App.Div. 
732; Neafie’s Case, 4 City Hall Rec. 


Ins. 


168. 


Okl.—Pearson v. Yoder, 134 P. 421, 
89 Okl. 105, 48 L-R.A.N.S. 334, Ann. 
Cas.1916A 62. 


See Sovereign Camp, W. O. W. v. 
Reed, 94 So. 910, 208 Ala. 457 (holding 
that in an action on a mutual benefit 
policy the proof of death and the 
premium receipt book of decedent 
brought in in response to a subpcna 
duces tecum from defendant’s trial at- 
torney, to whom the documents were 
transmitted by defendant’s general 
attorney, from whom they could have 
been compelled by subpcena directed 
to him, are not within the rule of 
privileged communications, but are 
evidence intended to be produced on 
due notice by the adverse party, the 
fact that they were transmitted from 
the general attorney to the trial at- 
torney not bringing them within the 
class and protection of privileged 
communications). 


[a] Testis “whether the document 
would. independently of a profession- 
al privilege, have been exempt from 
production in the hands of the client 
himself.” Atlantic Coast Line R. Co. 
v, Williams, 94 S.E. 584, 586, 21 Ga. 
App. 453. 


{b] Tllustration.—In an action of 
ejectment, where the question in issue 
is whether defendant’s ancestor was 
in possession of the premises under a 
lease from plaintiff as his tenant, it is 
not an invasion of the privilege of 
counsel to require counsel for the 
tenant, by subpoena duces tecum, to 
produce the lease claimed to have 
been signed by the tenant’s ancestor, 
and upon proof of the signature to 
introduce it in evidence. Jones v. 
Reilly, 66 N.H. 649, 174 N.Y. 97. 


66. Pearson v. Yoder, 134 P. 421, 
39 Okl. 105, 48 L.R.A.N.S. 334, Ann. 
Cas.1916A 62. 


67. Leschen v. Brazelle, 144 S.W. 
898, 164 Mo.App. 415. 


ta}. Thus, where a copy of an ap- 
plication for a patent in the hands of 
defendant’s attorney was not privi- 
ieged in the hands of defendant, and 
his attorney laid no claim of owner- 
ship to the paper, the court properly 
required defendant to produce it for 
use in evidence. Leschen v. Brazelle, 
144 S.W. 893, 164 Mo.App. 415. 


68. Provin v. Provin, 125 N.W. 7438, 


69. In re Grant, 198 F. 708 [aff 33 
S.Ct. 190, 227 U.S. 74, 57 L.Ed. 423]. 


age: . Travis v. January, 3 Rob. (La.) 
te 


71. Churton v. Frewen, 2 Dr.&Sm. 
390, 62 Reprint 669. 


72.. Dover v... Harrell, 58 (Ga. 5725 
Goldstone v. Williams, [1899] 1 Ch. 
47; Bargaddie Coal Co. v. Wark, 3 
Macq.H.l. 467; Kington v. Gale, Rep. 
t. Finch 259, 23 Reprint 142; Elmsley 
Tp. v. Miller, 10 Ont.L. 3438, .'5° Ont. 
WAR: God he: 


[a] Title deed.—An attorney will 
not be required to produce a deed of 
his client’s title or to discover its 
date or contents. Kington v. Gale, 
Rep. t. Finch 259, 23 Reprint 142. 


[b] Office copies. — (1) Office 
copies of the examination of a bank- 
rupt before the commissioner ought 
not to be produced until the hearing 
of the cause. Gander v. Stansfeld, 
5 Jur.N.S. 778. (2) Office copies of 
accounts of transactions between de- 
fendant and a bank, prepared under 
the direction of plaintiffs’ solicitors, 
for the purposes of the action and al- 
so with a view to future litigation, 
produced on the examination of de- 
fendant, admitted by such defendant 
to be correct, and made exhibits to 
depositions, read in an order of com- 
promise of the action, which copies 
are in plaintiff’s possession, are not 
privileged from production in a sub- 
sequent action between the same par- 


ties. Goldstone v. Williams, [1899] 
Menai 
[c] Copies of depositions taken be- 


fore a government official and ob- 
tained by a solicitor for the purpose 
of an action are privileged. The Pal- 
ermo;! 9° PD: 6: 


{d] Extracts from public records, 
which are the result of the profes- 
sional knowledge, research, and skill 
of a legal adviser, and have been ob- 
tained for the purpose of defending 
an action, are privileged. Lyell v. Ken- 
nedy, 27 Ch.D. 1. 


[e] Documents in office of succes- 
sor of former solicitor.—In an ac- 
tion as to a right in property, docu- 
ments which were prepared for the 
purpose of the défense to a former 
action concerning the same right, de- 
fended by a predecessor in title of 


\ 
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discovery of material documents upon the ground 
that they are in the possession of his counsel."* 


Trial notes. Some eases hold that a transcript of 
the notes of a trial or proceeding, taken by a short- 
hand writer in open court, is not privileged,’* but 
there are decisions to the contrary.’° 


Identification of documents. An attorney may be 
required to identify a decument which he witness- 
ed,** or an instrument as the one prepared by him,** 
or papers prepared by another,‘® or a printed copy 
of the by-laws of a society for which he is attor- 
ney,’® or called on to prove the existence of papers 
intrusted to him by his client, and that they are in 
his possession or in the possession of his client, in 
order to enable the adverse party to give parol evi- 
dence of their contents;®® and, where papers are 
needed for the purpose of identification, the attorney 
may be required to produce them, although he may be 
protected from disclosing their contents.*t Where 
counsel for plaintiff, under leave of court, left the 
court room for the purpose of securing from the 
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county clerk the original of a contract filed by his 
client to secure a mechanie’s lien, and returned with 
a paper purporting to be such original contract, but 
which he claimed was not, he could not, when called 
to the stand as a witness, refuse to answer questions 
tending to establish the identity of the paper, on the 
ground that its contents were privileged.*? 


[§ 573] (b) Cases and Opinions. By the un- 
doubted weight of authority a case submitted by a 
client to his attorney or counsel and the opinion 
of the latter rendered thereon are protected from 
discovery at the instance of third parties,** although 
there is some authority to the contrary.** This rule 
extends to cases submitted by, and opinions or ad- 
vice given to, trustees for the purpose of enabling 
them to resist claims of their cestuis que trust,*® 
and to an opinion given to a cestui que trust to aid 
him in an action against a trustee for an infraction of 
the trust.°® But opinions procured by trustees for 
their guidanee in dealing with, or managing, the trust 
estate,®” or taken by the trustee for the benefit of 


631, 62 Reprint 1048, 4 Y.&C.Exch. 


one of the parties, and found in the [ 


office of the successors of the solici- 
tors of such predecessor, are privi- 
leged from production. Calcraft v. 
Guest, [1898] 1 Q.B. 759. 


73. LaCoss v. Lebanon, 101 A. 364, 
78 N.H. 413; Ex parte Snow, 70 A. 
TO Ao Noel. 


74. In re Worswick, 38 Ch.D. 370; 
Rawstome v. Preston Corp., 30 Ch.D. 
116; Nicholl v. Jones, 2 Hem.&M. 588, 
71 Reprint 592; Re Brown, 42 ‘L.T. 
Rep.N.S. 501. 


75. Nordon v. Defries, 8 Q.B.D. 
508; Rapson v. Cubitt, 7 Jur. 77. 


76. In re-Ruos; 159 F. 252. 


77. In re Calter’s Will, 204 N.Y.S. 
398, 122 Mise. 498. 


[a] Beason for rule.—An attor- 
ney is, competent to state that an 
exhibit is the will which he prepared, 
for until this fact is established it 
would not appear that the relation 
of attorney and client existed with 
regard to it. In re Carter’s Will, 204 
N.Y.S. 393, 122 Misc. 493. 


[b] Limitation of rule.—Allowing 
the witness to identify an instrument 
does not authorize asking the witness 
such questions with regard to the 
identification of the same as would 
tend to show the contents thereof, or 
what occurred on the execution there- 
of. In re Carter’s Will, 204 N.Y.S. 
393, 122 Misc. 493. 


78. Negron v. U. S., 30 F.(2d) 584. 


[a] Thus, in a prosecution for tak- 
ing an excessive fee for procuring 
compensation for a veteran, testimony 
of another attorney, identifying pa- 
pers prepared by defendant, is admis- 
sible. Negron v. U. S., 30 F.(2d) 584. 


79. Cochburn v. Hawkeye Com- 
mercial Men’s Ass’n, 143 N.W. 1006, 
163 Iowa 28. 


80. U.S.—Rhoades v. Selin, 20 F. 
Cas.No. 11,740, 4 Wash.C.C. 715. 


Cal.—Ruiz v. Dow, 45 P. 867, 113 
Cal. 490; Myers v. Kenyon, 93 P. 888, 
% Cal. App. 112. 


Minn.—Stokoe v. St. Paul, ete. R. 
Co., 42 N.W. 482, 40 Minn. 545. 


N.Y.—Coveney v. Tannahill, 1 Hill 
33, 37 Am.D. 287; Jackson v. McVey, 
18 Johns. 330; Brandt y. Klein, 17 
Johns. 335. 


Tex.—Zabel v. Schroeder, 35 ‘Tex. 
8. 


Eng.—Bevan v. Waters, M.&M. 234, 
22 B.C.L. 515, 173 Reprint 1143. 


81. People v. Sheriff of New York 
gone: 29 Barb. (N.Y.) 622, 7 Abb. 
Pr OG, 


[a] To identify handwriting.—De- 
fendant’s business letters to lawyers, 
having no bearing on his guilt or in- 
nocence, and written long before the 
crime was committed, were competent 
for comparison with an anonymous 
letter received by the prosecuting wit- 
ness, to determine whether the anony- 
mous letter was written by defendant, 
where they were not read to the jury, 
and not taken to the jury room. Peo- 
ple v. Smith, 149 N.E. 3, 318 Ill. 114. 


82. Warner Hl, Mfg. Co. v. Hous- 
ton, (Tex.Civ.App.) 28 S.W. 405 [rev 
on other grounds 30 S.W. 437, 31 S.W. 
353, 499, 88 Tex. 489]. 


83. Lengsfield v. Richardson, 52 
Miss. 443; West Grove Nat. Bank v. 
Earle, 46 A. 268, 196 Pa. 217; Sloane 
v. Britain Steamship Co., [1897] 1 Q. 
B. 185; Lowden vy. Blakey, 23 Q.B.D. 
ZoLe) ASTIStoly Ver ‘Cox 267 Chi Dy» 678; 
Wilson v. Northampton, ete, R. Co., 
L.R. 14 Eq. 477; Jenkyns v. Bushby, 
L.R. 2 Eq. 547; Penruddock v. Ham- 
mond, 11 Beav. 59, 50 Reprint 739; 
Reece v. Trye, 9 Beav. 316, 50 Reprint 
365; Bunbury v. Bunbury, 2 Beav. 173, 
17 Hng.Ch. 173, 48 Reprint 1146; Den- 
nis v. Coddington, Cary 100, 21 Re- 
print 53; Ex p. Collier, 4 Deac.&C; 
364; Pearse v. Pearse, 1 De G.&Sm. 
12, 63 Reprint 950; Walsingham v. 
Goodricke, 3 Hare 122, 25 Eng.Ch. 122, 
67 Reprint 322; McCann v. O’Conor, 
1 Hog. 341; Sankey v. Alexander, Ir. 
R. 8 Eq. 241; Holmes v. Baddeley, 9 
Jur. 289; Birch v. Barker, 5 Jur. 430; 
Manser v. Dix, 1 Kay & J. 561, 69 Re- 
print 536; Willson v. Leonard, 7 L.J. 
Ch. 242; Mostyn v. West Mostyn Coal, 
etc., Co., 34,L.T.Rep.N.S..531; Glyn v. 
Caulfield, 3 Macn.&G. 463, 49 Eng.Ch. 
358, 42 Reprint 339; Nias vy. Northern, 
etc., R. Co., 3 Myl&C. 855, 14 Ene.Ch. 
356, 40 Reprint 963 [aff 2 Keen 76, 
15 Eng.Ch. 76, 48 Reprint 557]; Bead- 
on v. King, 17 Sim. 34, 42 Eng.Ch. 34, 
60 Reprint 1039; Parkhurst v. Low- 
ten, 2 Swanst. 194 and note, 36 Re- 
print 589; Knight v. Waterford, 2 Y.& 
C. Exch. 22, 160 Reprint 296; Combe 
v. London, 1 Y.&Coll. 631, 20 Eng.Ch. 


139, 20 Eng.Ch. 631, 160 Reprint 953; 
Adams v. Barry, 2 Y.&Coll. 167, 21 
Hng.Ch. 167, 63 Reprint 73. 


[a] “The exemption is not confined 
to advice given or opinions stated; 
it extends to facts communicated by 
the client—all that passes between 
client and attorney in the course and 
for the purpose of the business.’’ 


‘Lingsfeld v. Richardson, 52 Miss. 443, 


447, 


[b] Opinion to deceased executor. 
—A_case and opinion as to claims 
against a deceased executor are pro- 
tected in the hands sof a surviving 
executor who did not act in a proceed- 
ing to enforce claims of a similar na- 
ture against him. Adams v. Barry, 2 
Y.&Coll. 167, 21 Eng.Ch. 167, 63 Re- 
print 73. 


[c] Where plaintiff sues as pauper, 
defendant is not entitled to inspect 
the case submitted to counsel and his 
opinion thereon, upon which permis- 
sion to sue was obtained. Sloane v. 
ule Steamship Co., [1897] 1 Q.B. 

oO. 


84. Stanhope v..Roberts, 2 Atk. 214, 


26 Reprint 532; Flight v. Robinson, 8 
Beav. 22, 50 Reprint 9; Preston v. 
Carr, 1 Y.&J. 175, 148 Reprint 634; 
Newton vy. Berresford, Younge 377, 
159 Reprint 1039. 


[a] Matters not relating to dis- 
pute.—In an action for specific per- 
formance, cases submitted to counsel 
and correspondence with solicitors 
prior to sale are not privileged, be- 
cause not relating to the dispute out 
of which the litigation arose. Flight 
v. Robinson, 8 Beav. 22, 50 Reprint 9. 


_(b] Opinion only privileged.—A 
bill will lie for the discovery of a 
case submitted to counsel for his 
opinion, but not as to the opinion. 
Radcliffe v. Fursman, 2, Bro.P.C. 514, 
1 Reprint 1101; Richards v. Jackson, 
18 Ves.Jr. 472, 34 Reprint 396. 


85. Wynne v. Humberston, 27 Beayv. 
421, 54 Reprint 165; Brown v. Oak- 
shott, 12 Beav. 252,550 Reprint 1058; 
Talbot v. Marshfield, 2 Dr.&Sm. 549, 
62 Reprint 728. 


86. Woods v. Woods, 4 Hare 83, 30 
Eng.Ch. 83, 67 Reprint 570. 


87. In re Mason, 22 Ch.D. 609; 
Wynne v. Humberston, 27 Beay. 421, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the cestui que trust, are not privileged in a suit by 
the cestui que trust against the trustee.*& A stock- 
holder suing a corporation is entitled to the discovery 
of communications between it and its legal advisers 
which were paid for out of corporate funds,®® al- 
though it has been held that cases submitted to coun- 
sel by a municipal corporation and opinions there- 
on are privileged, although the party seeking their 
production was a rate-payer, and the opinions were 
paid for out of the rates.°° 


[§ 574] (c) Briefs. The privilege has been held 
to extend to briefs prepared by counsel for or on 
behalf of a suitor,®! and to observations, marks, 
notes, ete., indorsed thereon,®? except so far as they 
are copies of matter otherwise publici juris.°* 


[§ 575] (21) Belief from Information. An attor- 
ney cannot testify as to his belief from information 


and communications received by reason of his pro- 


fessional relations with his clients.°# 


[§ 576] (22) Agreements of Adverse Party. The 
rule of privilege does not preclude an attorney from 
testifying to any agreement made with the opposite 
party at the request of his own client.®® 


[§ 577] (23) Transactions to Which Attorney a 
Party. The rule of privilege does not apply where 
the attorney is himself a party to the transaction or 
agreement which he is called on to disclose.®® 


54 Reprint 165; Talbot v. Marshfield, 
2 Dr.&Sm. 549, 62 Reprint 728; Thom- 


as v. India State Secretary, 18 Wkly. [al 
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ings with indorsements and shorthand 
notes were ordered to be produced). 


Indorsement of order of court 
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[§ 578] (24) Communications Testified to by Cli- 
ent. Where the client testifies as to statements made 
by the attorney, the attorney may testify in regard 
thereto.®? 


[§ 579] (25) Transaction Claimed Fraudulent by 
Client. Where an attorney is charged, either direct- 
ly or indirectly, with fraud or other improper or un- 
professional conduct by his client or representatives 
of his client, he may, so far as necessary to defend 
his character, testify as to the facts and cireum- 
stances of the transaction.®® 


[§ 580] (26) Communications in Preparation for 
Pending or Prospective Litigation®°—(a) Communi- 
cation between Attorney and Witness.. As to wheth- 
er a witness communicated to the attorney in the 
case what the purport of his or her testimony would 
be is not privileged.1_ In an action for alienation of 
affections, defendant’s former attorney is not enti- 
tled to testify that in a conversation with plaintiff's 
husband the husband denied that he ever had any 
affection for his wife.2 A statement by a codefend- 
ant to his attorney as to why he was absent at the 
trial was a privileged communication and its admis- 
sion in evidence as against defendant not present 
when the statement was made was error. 


Preliminary examination by solicitor. The prelim- 
inary examination by a solicitor of a witness who 


communications, where he was charg- 
ed with participating in fraud to se- 
eure plaintiffs’ property. Relf ov. 


Rep. 312. 


But see Bacon v. Bacon, 34 L.T.Rep. 
N.S. 349 (holding that in such a case 
letters by the trustees to their solici- 
tors with reference to the trust and 
instructions and memoranda prepar- 
ed by the latter for counsel are privi- 
leged where no expense was incurred 
by the estate). 


[a]. Action for breach of trust.— 
In an action by cestuis que trust to 
compel their trustees to respond for 
a breach of the trust, correspondence 
between the trustees and their solici- 
tors relative to matters involved in 
the action are not privileged. In re 
Mason, 22 Ch.D. 609. 


88. Devaynes v. Robinson, 20 Beav. 
42, 52 Reprint 518. 


[a] Belation of trustee and cestui 
gue trust must exist in fact before 
the latter can insist on the production 
of cases submitted to counsel by the 
former, the opinions thereon, or the 
papers accompanying the cases. 
Wynne v. Humberston, 27 Beav. 421, 
54 Reprint 165. 


{[b] Mere claimant of estate is not 
entitled to the production of cases and 
accompanying documents submitted 
and opinions taken by a trustee. 
Wynne v. Humberston, 27 Beav. 421, 
54 Reprint 165. 


89. Gouraud v. Edison Gower Bell 
Telephone Co., 57 L.J.Ch. 498. 


90. Bristol v. Cox, 26 Ch.D. 678. 


91. Nicholl v. Jones, 2 Hem.&M. 
588, 71 Reprint 592; Walsham v. Stain- 
ton, 2 Hem.&M. 1, 71 Reprint 357; 
Willson v. Leonard, 7 L.J.Ch. 242. 


92. Nicholl v. Jones, 2 Hem.&M. 
588, 71 Reprint 592; Walsham v. 
Stainton, 2 Hem.&M. 1, 71 Reprint 357. 


93. Walsham v. Stainton, 2 Hem.& 
M. 1, 71 Reprint 357. See Re Brown, 
42 L.T.Rep.N.S. 501 (where briefs and 
other documents in lunacy proceed- 


is publici juris, and must be produced; 
other privileged matter may be sealed 
up. Nicholl v. Jones, 2 Hem.&M. 588, 
71 Reprint 592. 


94. Eastman v. Kelly, 1 N.Y.S. 866. 

Ad Thayer v. McEwen, 4 Ill.App. 
416. 

96. U.S.—In re Bellis, 3 F.Cas.No. 
1,274, 3 Ben. 886, 3 Nat.Bankr.Reg. 
£99, 38 Flow. Pr.« GN Yi) 0-9 


Cal.—Hager v. Shindler, 29 Cal. 47. 


Tll—Lanum vy. Patterson, 151 Ill 
App. 36. 


Pa.—Jeanes v. Fridenberg, 5 Pa.L. 
I 697 our a. J. 199) 


ee v. Homier, 18 L.C.Jur. 
83. 


[a] Thus an attorney who was 
summoned as garnishee in an attach- 
ment on a judgment against a client 
was bound to answer whether he had 
received from his client a sum of 
money in trust to pay a certain per- 


centage to his creditors. Jeanes v. 
Pe, enh see 5 Pails J. ' 66) sural: 
9: 


97. Johnson vy. Ebenson, 160 N.W. 
847, 38 S.D. 116. 


[a] Thus, where defendant’s wit- 
ness impeached plaintiffs’ reputation 
for veracity based on alleged state- 
ment of plaintiffs’ attorney, the ques- 
tion asked attorney, if he had made 
such statement, was proper. Johnson 
v. Ebensen, 160 N.W. 847, 38 S.D. 116. 


98. Doll v. Loesel, 136 A. 796, 288 
Pa. 527; Relf v. Cameron, 215 N.W. 
881,51 °S.D. 554; McClure vi’ Fall, 
(Tex.Civ.App.) 42 S.W.(2d) 821; 
Smith v. Guerre, (Tex.Civ.App.) 159 
S.W. 417; Sarro v. Bell, 126 S.W. 24, 
59 Tex.Civ.App. 152. 


{a]. Tllustrations.—(1) Attorney 
who drafted deed might testify with- 
out violating statute as to confidential 


Cameron, 215 N.W. 881, 51 S.D. 554. 
(2) Attorney, preparing trust deed, is 
competent to testify as to transaction 
between him and grantor, where the 
latter testified that he signed blank 
paper. Doll v. Loesel, 136 A. 796, 288 
Pa. 527. (3) Where plaintiff claimed 
that attorneys representing him in 
prior litigation overreached him in 
securing release, attorneys’ testimony 
is.admissible to show that plaintiff 
executed release with full knowledge 
of the facts. McClure v. Fall, (Tex. 
Civ.App.) 42 S.W.(2d) 821. (4) Where 
defendant, after his ex parte deposi- 
tion. was read, testified that he did not 
understand it at all, and that he sign- 
ed it at the instance of one B, his then 
attorney, whom he afterward dis- 
charged, testimony of E as to wheth- 
er defendant understood the deposi- 
tion was not inadmissible as involving 
a confidential communication. Sarro 
Veer gh 126 S.W. 24, 59 Tex.Civ.App. 
152. 


{b] Testimony limited to transac- 
tion condemned.—Where defendant 
sought to rescind the contract of her 
deceased husband sued on, and also 
attacked the fidelity of her husband’s 
attorney in negotiating the contract, 
letters written the attorney by the 
husband prior to the negotiations 
leading up to the contract are not 
competent under the rule that an at- 
torney may disclose confidential com- 
munications where his fidelity is at- 
tacked. Smith vy. Guerre, (Tex.Civ. 
App.) 159 S.W. 417. 


99. Communications between part- 
ners concerning litigation pending or 
prospective as privileged see supra § 
502. 


1. Bergmann v. Manes, 125 Bae; Se 
973, 141 App.Div. 102. 

2. Lupton v. Underwood, 85 A. 965, 
26 Del. 519. 


3. Hines v. Howell, (Tex.Civ.App.) 
15 S.W.(2d) 1060. 
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may or may not be in a position to be a witness on 
behalf of his client in contemplated proceedings is 
within the same privilege as that which the witness 
would have if he had said the same thing in his 


sworn testimony in court.# 


[§ 581] (b) Communications by Person with Oth- 
It has been held that com- 
munications between a client and agent respecting 
matters concerning litigation, had with the intention 
of submitting the information obtained to an attor- 
ney, are privileged,® especially where the communi- 
cation was at the instance of the attorney,’ 
information obtained by the client, by means of com- 
munications or otherwise, from persons other than 


ers than His Attorney.® 


4. Beresford v. White, 
607. 


5. Privilered character of conver- 
sations or reports from officers or 
agents of plaintiff corporation to at- 
torney and used in preparation of 
pending litigation see supra § 539. 


6. Ross v. Gibbs, LR. 8 Eq. 522; 
Indian, etce., Chartered Bank v. Rich, 
4 B.&S. 78, 116 B.C.L. 78, 122 Reprint 
387; Reid v. Langlois, 2 Hall & T. 59, 
47 Reprint 1596, 1 Macn.&G. 627, 47 
Eng.Ch. 498, 41 Reprint 1408; Hooper 
v. Gumm, 2 Johns.&H. 602, 70 Reprint 
1199; Steele v. Stewart, 1 Phil. 471, 
19 Eng.Ch. 471, 41 Reprint 711. 


[a] Rule applied.—Confidential 
letters, which, after the matters in a 
suit arose, and with reference there- 
to, were sent by plaintiff resident 
abroad to his agents in England, to be 
communicated to his solicitor, are 
privileged. Hooper v. Gumm, 2 Johns. 
&H. 602, 70 Reprint 1199. 


[bh] Documents obtained by a par- 
ty or his solicitor with a view to, and 
in contemplation of, litigation, either 
pending or anticipated, are protected 
in discovery proceedings even though 
received from third persons uncon- 
nected with the litigation. McCor- 
quodale y. Bell, 1 C.P.D. 471. 


7. Friend v. London, etc., R. Co., 2 
Ex.D. 437; Lafone v. Falkland Is- 
lands Co., 4 Kay & J. 34, 39, 70 Reprint 
14, 17; Steele v. Stewart, 1 Phil. 471, 
19 Eng.Ch. 471, 41 Reprint 711. 


[a] Test of privilege.—The true 
test is not whether the person who is 
at a distance and communicates the 
information is the agent of the solici- 
tor and sent out by the solicitor, or 
the agent of the client and sent out 
by him, but the true test is whether 
such. person in transmitting the in- 
formation was discharging a duty 
which properly devolved on the solici- 
tor, and which would have been per- 
formed by the solicitor if the circum- 
stances of the case had admitted of 
his performing it in person. Lafone 
v. Falkland Islands Co., 4 Kay & J. 
34, 39, 70 Reprint 14, 17. 


[b] Thus answers to inquiries ad- 
dressed by defendants to their agents 
in the Falkland Islands, by direction 
of their solicitor, for the purpose of 
procuring evidence in support of de- 
fendants’ case, are within the rule as 
to protection. Lafone v. Falkland Is- 
lands. Co., 4 Kay & J. 34, 39, 70 Re- 
print 14,717. 


[ec] Evidence obtained by attorney 
or at his instance after litigation has 
been commenced or threatened, or 
with a view to the defense or prosecu- 
tion of such litigation, is protected 
even if obtained by the client. 
Wheeler v. Le Marchant, 17 Ch.D. 675 
[quot with appr Kennedy v. Lyell, 23 


58 Sol.J. 
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his legal advisers, with a view to litigation actual or 
contemplated, is likewise protected.* But it has also 
been held that the privilege does not extend to com- 
munications had by the client with agents or stran- 


gers, without the suggestion or direction of the at- 


torney, whether 
pending.® 


and that 
for guidance in 


Ch.D. 387]. 


{d] Anonymous letters to attorney 
and counsel in a cause are treated as 
if received in answer to inquiries, and 
are privileged. In re Holloway, 12 P. 
D. V6T 


S. Bristol! vy. “Cox 26. Chi bs 16s; 
Kennedy v. Lyell, 23 Ch.D. 387 [aff 
9 App.Cas. 81]; McCorquodale v. Bell, 
1 C.P.D. 471; Woolley v. North Lon- 
don R. Co., L.R. 4 C.P. 602; Worthing- 
ton vy. Dublin; ete., R. Co., L.R. 22 Ir. 
310; Curling v. Perring, 2 Myl.&K. 
380, 7 Eng.Ch. 380, -39s"Reprint 989; 
Elmsley y. Miller, 10 Ont.L.R. 3438, 5 
Ont.W.R. 717, 651; Slater Shoe Co. 
v. Wilkinson, 1 Ont.W.R. 591. . But 
see Wilson v. Northampton, etc., R. 
Co., L.R. 14 Eq. 477 (holding that it is 
immaterial whether or not the sub- 
ject matter of the communications led 
to litigation or might probably do so). 


[a] Rule applied.—(1) Where 
plaintiffs sought to restrain defend- 
ant from advertising or selling a cer- 
tain brand of shoes and defendant 
communicated with the vendor of the 
shoes with the view of obtaining in- 
formation to aid him in defense of the 
action, the letters and telegrams 
which passed between defendant and 
the vendor were privileged. Slater 
Shoe Co. v. Wilkinson, 1 Ont.W.R. 591. 
(2) Where claims have been made for 
injuries, or litigation is reasonably 
apprehended, the results of investi- 
gations made with a view to prepare 
a defense are privileged. Cossey v. 
London, ete..7R4Co., RR. 54C. Py 1463 
Skinner v. Great Northern R. Co., L. 
R. 9 Exch. 298; Collins v. London 
Gen. Omnibus Co., 57 J.P. 678; 
don, etc., R. Co. v. Kirk, 51 L.T.Rep.N. 
S.759/9% 


{b] Minutes of corporation and 
subcommittees appointed to report as 
to matters connected with a litiga- 
tion are privileged. Bristol v. Cox, 
26)Ch. Di 678. 


9. English v. Tottie, 1 Q.B.D. 141; 
Fenner v. London, etc., R. Co., ales 
Baker v. London, etc. 
7 oF @-B. OL) “Anderson yv. 
British Columbia Bank, 2 Ch.D. 644; 
Mahony v. National Widows’ L. Assur. 
Pund,: E.R. 6. CoP) 252.) Skinner \ v; 
Great Northern R. Co., L.R. 9 Exch. 
298; Kerr v. Gillespie, 7 Beav. 572, 
29 Eng.Ch. 572, 49 Reprint 1188; Col- 
man y. Truman, 3 H.&N. 871, 157 Re- 
print 720; Vetter v. Schreiber, 53 J.P. 
39; McLean v. Jones, 66 L.T.Rep.N.S. 
653; Westinghouse vy. Midland R. Co. 
48 LT. Rep.N.S. 462; Martin v. Butch- 
ands 386 L.T.Rep.N.S. W325 eiGlyn" pv. 
Caulfield, 3 Macn.&G. 463, 49 Eng.Ch. 
358, 42 Reprint 339; Goodall v. Little, 
1 Sim.N.S. 155, 40 Eng.Ch. 155, 61 Re- 
print 60 [dist Steele v. Stewart, 1 Phil. 
471, 19 Eng.Ch. 471, 41 Reprint 711]. 


[a] Report of survey of vessel, 


However, 
principal and agent, such as between an officer of a 
company and the company, with a view to litigation, 
are privileged;!° and this is also true of statements 
submitted by an agent to his principal at the request 
of the latter for the purpose of being laid before a 
solicitor or attorney for his advice and opinion or 


Lon- j 


or not litigation is threatened or 
communications between a 


litigation,!? but reports and com- 


made at the instance of a party suing 
to recover for the improper construc- 
tion of the same, isxjnot privileged. 
Martin v. Butchard, 36 L.T.Rep.N. Ss. 
732. 


[b] Investigation as to applicant 
for life insurance.—The result of a 
meGical examination and report there- 
of to a life insurance company and 
the reports of persons to whom the 
company was referred for inquiries 
respecting applicant are not privileged 
from inspection, where on the basis of 
the reports a special rate was charged 
for insurance. Mahony v. National 
pS L. Assur. Fund, L.R..6 C.P. 
oa. 


[c] Reports of railway official 
made to the corporation at its request, 
which fall short of being notes of the 
cases to be laid before counsel, are 
not privileged. Fenner vy. London, 
ete.t Re Co., -kAR? 4 QUB S76. 


[d] Reports of employees of rail- 
road corporations or other carriers as 
to accidents and the results thereof, 
made in the ordinary course of duty 
or after investigation “directed, are 
not privileged. Carlton v. Western, 
eter RF Cole CUS HCC ZSR NOL Ga. wool 
Baker v. London, etc., R. Co., L.R. 3 
Q.B. 91; Skinner v. Great Northern R. 
Co., L.R. 9 Exch. 298; Parr v. London, 
etc., R. Co., 24 L.T.Rep.N.S. 558; Shea 
v. Halifax & South Western R. Co., 
Ltd., 47 N.S, 366. 


10. Ross v. Gibbs, L.R. 8 Eq. 522; 
Cossey v. London, ete., R: Co., L.R. 
5 C.P. 146 [dist Baker v. London, etc., 
R. ‘Co.; LAR. 3) QsBi7 9175" Woolleyaw 
North London R. Co4 L.R. 4 C.P. 602; 
Friend v. London, etc., R. Co., 2 Ex.D. 
437; Skinner v. Great Northern R. Co., 
L.R. 9 Exch. 290; The Palermo, 5 
Aspin. 165; Knapp v. London Ins. Co., 
29 L-C.Jur, 233; "Pacific Mut.) Ins Co. 
Ve. pbucters, i biG.uurs S09, 


11. Ga.—Atlantic Coast Line R. Co. 
ye eoy euee? 94 S.H. 584, 21 Ga.App. 
453. 


Ohio.—Ex parte Schoepf, 77 N.E. 
276, 74 Ohio St. 1, 6 L.R.A.N.S. 325. 


Pa.—Davenport Co. v. Pennsylvania 
R.-Co., 31 A. 245,166 Pa. 480. 


Wash.—Cully v. Northern Pac. Ry. 
Co., 77 P. 202, 35 Wash. 241. 


Eng.—Anderson vy. British Colum- 
bia Bank, 2 Ch.D. 644 [aff 24 Wkly. 
Rep. 724]; Reid v. Langlois, 2 Hall 
& T. 59, 47 Reprint 1596, 1 Macn.&G. 
627, 47 Eng.Ch. 498, 41 Reprint 1408. 


[a] Railroad agent.—Report by 
railroad operating agehts for submis- 
sion to counsel for his advice and to 
enable him to prepare defense was a 
privileged communication. Atlantic 
Coast Line R. Co. v. Williams, 94 S.B. 
584, 21 Ga.App. 453. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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munications between corporation officials or agents 
respeeting subject matter under investigation in the 
ordinary course of business, without any litigation 
in view, are generally unprivileged;1? and the priv- 
ileze does not extend to all reports from employees 
and agents which were made to a superior officer for 
the purpose of enabling the corporation to bring and 
prosecute the action or which were used therefor.1® 


Documents prepared by client. 


anticipated probable ltigation.?® 


[b] Reports regarding accidents 
made by the employees of a railway 
company for the information of the 
claim agent, and turned over by him 
to counsel of the company for his use 
in case of suit, are privileged. Ex p. 
Schoepf, 74 Ohio St. 1, 77 N.E. 276, 6 


Tee AUN Saise. 

12) Curtis.=v./ Indemnity" Co: of 
ah ge 37 S.W.(2d) 616, 327 Mo. 
350. 

13. Horlick Malted Milk Co. v. 


Speigel, 144 N.W. 272, 155 Wis. 201. 


14. LaCoss v. Lebanon, 101 A. 364, 
78 N.H. 413; Maden v. Veevers, 7 
Beav. 489, 29 Eng.Ch. 489, 49 Reprint 
1155, 5 Beav. 503, 49 Reprint 673. 


{aJ] Sketch and photograph made 
by defendant after an injury in con- 
templation of a possible action and 
not a communication to counsel, are 
not protected although defendant 
owed plaintiff no duty to make them, 
and this would be true of any writ- 
ing to perpetuate testimony. LaCoss 
v. Lebanon, 101 A. 364, 78 N.H. 413. 


15. Cook vy. North Metropolitan 
Tramway Co., 54 J.P. 263. 


16. Southwark, etc., Water Co. v. 
Quick, 3. Q:B.D., 315, [aff 38. Li.0-Rep: 
N.S. 28]; Wheeler v. LeMarchant, 17 
Ch.D. 675; Morley v. Great Cent. Gas 
COZ Zen GE ola, lab J nepbineg 1102" 
London Life Ins. Co. v. Molsons Bank, 
PONE Wake 457. 


[a] Model of premises destroyed 
by casualty cannot be inspected by 
the adverse party. Morley v. Great 
Cent. Gas Co., 2 F.&F. 373, 175 Reprint 
1102. 


17. Sankey v. Alexander, Ir.R. 8 
Eq. 241; Betts v. Menzies, 3 Jur.N.S. 
885; Goodall v. Little, 1 Sim.N.S. 


155, 40 Eng.Ch. 155, 61 Reprint 60; 
Whitbread v. Gurney, Younge 541, 159 
Reprint 1105; Hector v. Canadian 
Bank of Commerce, 11 Man. 320. 


18. Goodall v. Little, 1 Sim.N.S. 
155, 40 Eng.Ch. 155, 61 Reprint 60. 


ap Jenkyns vy. Bushby, L.R. 2 Ha. 
547. 

20. Hamilton v. Nott, L.R. 16 Eq. 
112. ‘ 

21. Sankey v. Alexander, Ir.R. 8 
Eq. 241. 

22. Communications in open court 


see supra § 555. 


23. U.S.—U. S. v. Olmstead, 7 F. 
(2d) 760; Linezey v. U. S., 279 F. 496 
[cert den 43 S.Ct. 12, 260 U.S. 721, 
67 L.Ed. 481]; York v. United States, 
224 BF. 88, 1388 C.C.A. 356. 
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According to some 
authorities the privilege does not extend to docu- 
ments prepared by the client which are not connect- 
ed with professional legal consultation or advice,?* 
as where a document is prepared merely in view of 
According to oth- 
er authorities, however, documents prepared with re- 
lation to an intended action, whether or not at the 
request of a solicitor, or whether or not ultimately 
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ants. 


Ala.—Cotton v. State, 6 So. 396, 87 
Ala. 75; Mobile, etc., R. Co. v. Yeates, 
67 Ala. 164. 


Cal.—People v. White, 283 P. 368, 
102 Cal.App. 647; Carleton v. Bonham, 
214 P. 503, 60 Cal.App. 725; Piercy v. 
Piercy, 124 P. 561, 18 Cal.App. 751. 


Ill.—Champion v. McCarthy, 81 N.E. 
808, 228 Ill. 87, 11 L.R.A.N.S. 1052, 10 
Ann.Cas. 517; Kissack v. Bourke, 132 
Tl App. 360. 


Iowa.—Crawford v. Raible, 221 N. 
W. 474, 206 Iowa 732; State v. Mickle, 
202 N.W. 549, 199 Iowa 704. 


Md.—Koogle v. Cline, 73 A. 672, 110 
Md. 587, 24 L.R.A.N.S. 413. 


Mass.—Thompson v. Cashman, 62 N. 
E. 976, 181 Mass. 36. 


Mich.—People v. Andre, 117 N.W. 
55, 53) Miche53.. 


Minn.—In re Hallenberg’s Guard- 
ianship, 174 N.W. 443, 144 Minn. 39. 


Miss.—Nebhan v. Mansour, 139 So. 
166, 878, 162 Miss. 418. 


Mo.—Wahl v. Cunningham, 6 S.W. 
(2d) 576, 320 Mo. 57, 67 A.L.R. 489; 
Canty v. Halpin, 242 S.W. 94, 294 Mo. 
96; Williams v. Sodini, (App.) 267 
S.W. 81. 


N.Y.—People v. Roach, 109 N.E. 618, 
215 eNO woe; een Cas LOA, v4rk0. 
Baumann v. Steingester, 107 N.E. 578, 
213 N.Y. 328, Ann.Cas.1916C 1071; In 
re Cunnion’s Will, 94 N.E. 648, 201 N. 
Y. 128, Ann.Cas.1912A 834; People v. 
Farmer, 87 N.H. 457, 194 N.Y. 251; 
Doheny v. Lacy, 61 N.E. 255, 168 N.Y. 
213; In re Bennett’s Will, 152 N.Y.S. 
46, 166 App.Div. 637, 14 Mills Surr. 
470; Matter of Eck!ler, 110 N.Y.S. 650, 
126 App.Div. 199 [rev 95 N.Y.S. 986, 
47 Misc. 320, 4 Mills Surr. 595]; Le- 
cour v. Importers’, etc., Nat. Bank, 70 
N.Y.S. 419, 61 App. Div. 163; Matter 
of Smith’s Will, 15 N.Y.S. 425, 61 Hun 
101; Greer v. Greer, 12 N.Y.S. 778, 58 
Hun 251, 20 IN. Y.Ciyv.Proc: 71; Matter 
of McCarthy’s Will, 8 N.Y.S. 578, 55 
Hun 7; Lawless v. Schoenaker, 264 
INDY S75230>5 47 Misc )62'6:— Int re 
Pedaro’s Estate, 246 N.Y.S. 175, 138 
Misc. 410; In re Arnolt’s Estate, 217 
N.Y.S. 323, 127 Misc. 579; In re Hall’s 
Will, 154 N.Y.S. 317, 90 Misc. 216, 14 
Mills Surr. 298; In re King’s Will, 154 
N.Y.S. 238, 89 Misc. 638, 14 Mills Surr. 
61; Matter of Simmons’ Hstate, 96 N. 
Y.S. 1103, 48 Misc. 484, 5 Mills Surr. 
148; Sheldon v. Sheldon, 11 N.Y.S. 
477 [rev on other grounds 30 N.E. 
TSO}, Lode Noon wel 


Ohio.—Whigham vy. pot ae 153 N. 
BH. 252, 21 Ohio App. 496. 
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submitted to him, if prepared for the purpose of 
taking his advice thereon, are protected.t® 


[§ 582] (c) Communications between Codefend- 
Communications between codefendants are not 
privileged, although had with a view of preparing 
or making a defense,!? or to enable defendant ad- 
dressed to consult a solicitor.t® 
otherwise where defendant addressed was instructed 
to forward the communication to his attorney,'® or 
was himself an attorney, and acted in the cause as 
the agent for the attorney of record,?° or where the 
communications are shown to contain legal advice.” 


[§ 583] e. Communications in Presence or Hear- 
ing of Third Person.?? 
a communication between attorney and client in the 
presence of a third person, not the agent of either 
party,?° or in the presence of the adverse party or 


But the rule is 


There is no privilege as to 


Okl.—Ratzlaff v. State, 249 P. 934, 
122 Okl. 2638. 


Pa.—In re Cridge’s Estate, 137 A. 
455, 289 Pa. 331; Machnofsky v. Smith, 
101 Pa.Super. 578. 


Tex.—Johnson v. 
1047, 76 Tex.Cr. 346 


Utah.—Dineris v. Phelan, 
1114, 62 Utah 387. 


Wash.—In re Quick’s Estate, 297 P. 
198, 161 Wash. 537. 


Wis.—In re Downing’s Will, 95 N. 
W. 876, 118 Wis. 581. 


Can.—Bulmen v. Andrews, 12 Rev. 
Leg. 332. 


[a] YXllustrations.—(1) In an ac- 
tion to recover half of commissions 
received by executor under alleged 
agreement to do so in consideration 
of plaintiff’s aiding defendant in the 
performance of his duties, defendant’s 
statement at interview with his law- 
yer while plaintiff was present is not 
inadmissible as privileged communi- 
cation. Lawless v. Schoenaker, 264 N. 
Y.S. 280, 147 Misc. 626. (2) Con- 
versations of grantor and grantee 
with attorney relative to considera- 
tion for conveyances are not privi- 
leged as “confidential communica- 
tions.” Crawford v. Raible, 221 N.W. 
474, 206 Iowa 732. (3) Evidence of 
an attorney, as to declarations of a 
client to him while he was drawing 
a deed for him as grantor in the pres- 
ence of the grantee, is admissible in 
a Suit by the grantor’s administrators. 
to obtain payment of the stated con- 
sideration. Koogle v. Cline, 73 A. 672, 
110 Md. 587, 24 L.R.A.N.S, 413. (4) 
Where consultations between attorney 
and client respecting will took place 
in the presence of a third person, not 
a beneficiary under the will, the com- 
munication was not privileged. Neb- 
han v. Mansour, 139 So. 166, 878, 162 
Miss. 418. 


[b] Repetition of private state. 
ments.—Where, after a statement is 
made to an attorney by his client, the 
client makes the same statement in 
the presence of the attorney and oth- 
ers, the privilege is waived. ‘People 
Vv. Farmer, 87 N.E. 457, 194 N.Y. 251, 
oO) Nive Cnw2 16. 


[ec] Failure to pay attention.—The. 
fact that the third person did not 
pay very much attention to what was 
said does not alter the situation. 
Baumann v. Steingester, 107 N.E. 578, 
213 INDY) 828) Ann Cas 1916 1071" 


[d] Wire tapping. —Testimony as 
to telephone conversations between 
defendant and attorney overheard by 


State, 174 S.W. 


Pay 1S 
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his attorney,? and either the attorney?® or the third | person may testify in respect thereof if he was 


a witness, although they were con- 
fidential conversations, and were over- 
heard by wire tapping, are not jinad- 
missible, on the ground of confidential 
Se tere U. S. v. Olmstead, 7 F.(2d) 
760 


[e] Admissions. — Admissions in 
conversations which would ordinarily 
be privileged communicatons, because 
had by the accused with his attorney 
are competent evidence against him 
where a third was present. Cotton v. 
State, 6 So. 396, 87 Ala. 7d. 


[f] Confession. — Confession to 
murder, dictated to stenographer and 
acknowledged before a notary public, 
both railroad employees, and his at- 
torney, and partly in the presence of 
deceased’s brother, is not a privileged 
communication between attorney and 
client. State v. Mickle, 202 N.W. 549, 
199 Iowa 704. 


24. D.C.—Tutson v. Holland, 60 
App.D.C. 188, 50 F.(2d) 338 [cert den 
52) S.Ct, 24, 284 U.S. 632, 76 L.Ed. 538]. 


Ga.—Stone v. Minter, 36 S.H. 321, 
111 Ga. 45, 50 L.R.A. 356; Parker v. 
Wellons, 160 S.B. 109, 43 Ga. App. 721. 


Tll.— Oard v. Dolan, 151 N.H. 244, 
320 Ill. 371; Scott v. Aultman Co., 71 
INGE te. 2a TING 125 lO 3 Am So. 
215 sfaft 113 Ill. App. 581]; Lynn’: v. 
Lyerle, 113 Ill. 128. 


Ind.—Colt v. McConnell, 
106, 116 Ind. 249. 


Ky.—Bishop v. People’s Bank & 
Trust. Co:, 291 Sew. 718). 218- Ky. 508, 
51 ALR. 1258. 


Md.—Koogle v. Cline, 73 A. 672, 110 
Md. 587, 24 L.R.A.N.S. 413. 


Mo.—Deuser v. Walkup, 43 Mo.App. 
625. 


N.Y.—Brennan v. Hall, 29 N.B. 1009, 
131 N.Y. 160; Britton v. Lorenz, 45 N. 
Y. 51; Whiting v. Barney, 30 N.Y. 330, 
86 Am.D. 385; Smith v. Crego, 7 N.Y. 
S. 86, 54 Hun 22; Rosenburg v. Rosen- 
burg, 40 Hun 91; Cooperson vy. Pollo, 
62 N.Y.S. 772, 30 Misc. 619; Coveney 
v. Tannahill, 1 Hill 33, 37 Am.D. 287. 


N.C.—Allen v. Schiffman, 90 S.E. 
577, 172 N.C. 578; Hughes v. Boone, 
9 S.E. 286, 102 N.C. 137. 


Pa.—Hummel y. Kistner, 37 A. 815, 
182 Pa. 216. 


Tex.—Smith vy. Guerre, 
159 S.W. 417. 


[a] Statement criticized.—‘‘It has 
often been said broadly that state- 
ments made to an attorney by his 
client in the presence of the adverse 
party are not privileged. How- 
ever, in the cases cited in support of 
such expressions, either the testimony 
of the attorney was called for in liti- 
gation between his client and the op- 
ponent who has been present when 
the communication was made (or their 
representatives), or else the distinc- 
tion was not noted between that situa- 
tion and one where a stranger sought 
to elicit the testimony. The rule has 
more accurately been thus stated 

: ‘A communication between 
client and attorney is not confidential 
when made in the presence of the 
other party. Where it is made in the 
presence of all the parties to the con- 
troversy, evidence of the communica- 
tion is competent between such par- 
ties, and the attorney may be required, 
in an action between them, to testify 
thereto.’” O’Brien v. New England 
Mature: ins. Co; 9 Be1i100r 1102, 
109 Kan. 138. 


[b] TIllustrations.—(1) 


19: AN. 
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In a suit 


to invalidate a deed for mental in- 
capacity and undue influence testi- 
mony of attorney drawing the deed to 
conversations and circumstances in 
presence of grantee is not privileged. 
Oard v. Dolan, 151 N.E. 244, 320 Il. 
371. (2) In a suit to cancel certain 
conveyances brought by heirs of the 
grantor, declarations made openly in 
the presence of the grantee by the 
grantor to his attorney while the lat- 
ter was drawing the deed are not 
privileged. Hummel v. Kistner, 37 A. 
815, 182 Pa. 216. (3) In an action for 
trustee’s failure to pay interest, trus- 
tee’s counsel may testify as to mak- 
ing of trust agreement without violat- 
ing confidential relation with plaintiff. 
Bishop v. People’s Bank & Trust Co., 
291 Sows 718, "218 Ky. 508, bil) AUoR: 
1258. (4) Communications made by 
plaintiff's assignor in trust for credi- 
tors, in the presence of defendant to 
an attorney employed to draw papers 
between them, are not privileged. 
Britton v. Lorenz, 45 N.Y. 57. (5) 
An attorney employed by a mortgagee 
to draw an assignment of a mort- 
gage is competent to testify to con- 
versations had in his presence be- 
tween his client and the assignee re- 
lating to the purpose for which the 
assignee was to take and hold the 
mortgage. Brennan vy. Hall, 29 NE. 
1009, 131 NY. 160; % «s 


25. Cal.—Cohn v. Cohn, 20 P.(2d) 
61, 1380 Cal.App. 349; Piercy v. Piercy, 
124 P, 561, 18 Cal. App. (alk 


Ga.—Fuller-v. Wood, 72 S.E. 504, 
137 Ga. 66 


Ill.— Scott v. Aultman Co., 71 N.E. 
1112, 211 Ill. 612, 103 Am.S.R. 215 [aff 
113 Ill.App. 581]. 


Mich.—People v. Andre, 
bow tos Milehinb SL. 


Minn.—In re Hallenberg’s Guard- 
jianship, 174 N.W. 443, 144 Minn. 39. 


Miss.—Nebhan v. Monsour, 139 So. 
166, 878, 162 Miss. 418. 


Mo.—Mason v. Mason, 231 S.W. 971. 


N.Y.—People v. Roach, 109 N.E. 618, 
215% N.Y.) 592, Ann.Cas.1917A. 4410; 
Baumann y. Steingester, 107 N.E. 578, 
213 UNTYs .328,° Ann.Cas.1916@ 1071; 
Grundt v. Shenk, 225 N.Y.S. 317, 222 
App.Div., 82 [rev 217 N.Y.S. 69) ear, 
Misc. 889% and judg aff 162 N.E. 541, 
IN Nee Oleg ue elle wre Bennett’s 

152°)" N.Y.S. 46,166 App.Divy. 

37, 14 Mills Surr. 470; Lawless 
v. Schoenaker, 264 N.Y.S. 280, 147 


117 N.W. 


Misc. 626; In re Kine’s Estate, 248 
NuY.S-044,, boo Mise..27.3' In Tre. Pe-= 
daro’s Hstate, 246 N.Y.S. 175, 1388 


Mise. 410; In re Arnolt’s Estate, 217 
N.Y.S. 323,'127 Mise. 579; In re Hall’s 
Will, 154 N.Y.S. 317, 90 Mise. 216, 14 
Mills Surr. 298; In re King’s Will, 154 
eee 238, 89 Misc. 688, 14 Mills Surr. 


N.C.—AlUlen vy. Schiffman, 90 S.E. 
SUT, LU2INIC.A57 8% a, Vv. ‘Carey, 12 
S.E. 1038, 108 N. C. 26 


Ohio.—Whigham v. aren 153 N. 
E. 252, 21 Ohio App. 496. 


Tex.—Smith v. Guerre, 
159 S.W. 417. 


Utah.—Dineris vy. Phelan, 
1114, 62 Utah 387. 


Wash.—In re apa Estate, 297 P. 
198, 161 Wash. 537 


See In re Cridge’s Estate, 137 A. 455, 
289 Pa. 831 (holding’ that, in an ac- 
tion against estate of grantor to en- 
force agreement to convey real estate, 
the grantor’s statements to attorney 
drafting contract in presence of third 


(Civ.App.) 


aibognes 


person are competent to show real 
agreement and are not privileged). 


Contra Denver Tramway Co. v. 
Owens, 36 P. 848, 20 Colo. 107 (hold- 
ing attorney incompetent to testify 
to “communication held in presence of 
third person who was not an oppos- 
ing party or an interested party, even 
though the third person can testify to 
the communication); Blount v. Kimp- 
ton, 29 N.E. 590, 155 Mass. 378, 31 
Am.S.R. 554 (holding that as between 
the attorney and client the communi- 
eations are still privileged, although 
made in the presence or hearing of a 
third party; the only effect of that is 
that they are less confidential in fact, 
and that such third party may testify 
to them; it does not qualify the attor- 
ney aS a witness); Gonder v. Farmers’ 
Nat. Bank of Somerset, 102 A. 510, 
259 Pa. 197 (holding that the fact 
that confidential communications by 
a client to an attorney were made in 
the presence of a third person who is 
not interested in the pending case does 
not qualify the attorney as a witness). 


[a] Tllustrations.—(1) On petition 
to be adjudged competent after a 
guardian for his person and estate had 
been appointed, the refusal to allow 
the attorney, who had appeared for 
petitioner when he was adjudged in- 
competent and who was called by de- 
fendant, to testify as to conversations 
with his client when he was alone 
with him and the admissions of such 
conversations had in the presence of 
third persons was not erroneous. In 
re Hallenberg’s Guardianship, 174 N. 
W. 448, 144 Minn. 39. (2) Attorney 
who drew deed in room, the doors of 
which, leading into another room and 
into a hallway in which another per- 
son was,. remained open during the 
conference, is not precluded from tes- 
tifying to a conversation with the 
grantee. In re Arnoltts Estate, 217 
N.Yss: 325,127 Mise 5794 (3)e Anat 
torney’s testimony as to statements 
by grantor to his wife at the time 
lost deed to wife was executed con- 
temporaneously with a joint deed toa 
purchaser, and to the purchaser in 
the presence of the attorney and the 
wife, are not incompetent under Comp. 
L. (1917).§ 7124 subd 2, relating to 
privileged communications by a client. 
Dineris v. Phelan, 219 P. 1114, 62 Utah 
3887. (4) Where the question was 
whether conveyance was absolute, 
the grantor’s statements to attorney 
in giving instructions for preparation 
of will where made before another, 
were not privileged. Cohn y. Cohn, 20 
P.(2d) 61, 1380 Cal.App. 349. 


[b] State’s attorney. — In a trial 
for murder, an attorney employed by 
the county, and called by defendant 
to contradict testimony for the state, 
might disclose statements made to 
him, in the presence of others, by the 
state’s witness while he was acting as 
attorney. People v. Roach, 109 N.E. 
618, 215 N.Y. 592, Ann.Cas.1917A 410. 


[ec] Preparation and execution of 
will.—(1) Attorney who drafted will, 
but did not sign as subscribing wit- 
ness, is competent to testify as to tes- 
tator’s instructions, given in the pres- 
ence of third persons, and the facts 
of execution of the will (In re Pe- 
daro’s Estate, 246 N.Y.S. 175, 138 Mise. 
410), (2) even though the third person 
present is plaintiff (Grundt v. Shenk, 
225 N.Y.S. 317, 222 App.Div. 82 [rev 
217 N.Y.S. 169, 127 Mi8c. Rep. 889, and 
aff 162 N.E. 541, 248 N.Y, 602]). 


{d] Deed witnessed by attorney.— 
Where a person who desired to make 
a deed gave instructions to an attor- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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present.?° 
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matter. 


A fortiori, there is no privilege as to a 
conversation or transaction in which attorney, client, 
and a third person participate,?* or a conversation 
or transaction between the client and a third person 
in the presence of the attorney,”® or a conversation 
or transaction occurring in the presence of an attor- 
ney between two persons, both of whom are clients 
of the attorney, but not concerning the same subject 
Even though the attorney and client are 
speaking confidentially, without intending or con- 
templating that anyone else shall hear what is said, 
a bystander or even an eavesdropper, who does over- 
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ed.2® There is 


privilege.*# 


hear the conversation, may testify as to what pass- 


ney to prepare it in the presence of a 
third party who bore no confidential 
relation to the grantor or the attorney, 
and stated that he owed the person to 
whom he wished to make the deed 
“money, and that he wanted to make 
this deed to pay it back,’ and on the 
deed being prepared such attorney and 
such third person became the wit- 
nesses thereto, the attorney was not 
incompetent to testify to the state- 
ment above recited on the ground that 
it was a confidential or privileged 
communication between attorney and 


client. Fuller v. Wood, 72 S.E. 504, 
137 Ga. 66. 
[e] Presence of wife.—Conversa- 


tions of attorney with husband and 
wife relative to savings accounts are 
not privileged, where attorney was 
called by husband alone. In re Kive’s 
Estate, 248 N.Y.S. 677, 139 Misc. 2738. 


26. Colo.—Alpha Realty & Rental 
Co. v. Randolph, 127 P. 245, 23 Colo. 


App. 69 


Conn.—Goddard  v. 
Conn. 172. 


Iowa.—State v. Sterrett, 25 N.W. 
936, 68 Iowa 76. 


Ky.—Vanhorn v. Commonwealth, 40 
S.W.(2d) 372, 239 Ky. 833; Ratcliffe 
v. Commonwealth, 21 S.W.(2d) 441, 
231 Ky. 337. 


Mass.—Blount v. Kimpton, 29 N. 
E. 590, 155 Mass, 378, 31 Am.S.R. 554. 


Mo,—Canty v. Halpin, 242 S.W. 94, 
294 Mo. 96; Tyler v. Hall, 17 S.W. 
819.) 106° Mo. 313, 27 AmeS:R. 337; 
Weinstein v. Reid, 25 Mo.App. 41. 


N.Y.—Baumann vy. Steingester, 107 
N.E. 578,.213 N.Y. 328,. Ann.Cas,1916C 
1071; People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1, 9 N.Y.Cr. 428 [dism 
15 S.Ct..723,.158 U.S. 31, 39 L.Ed. 884]; 
Peo. v. Wentz, 37 N.Y. 3038, 4 Transcr. 
Any Abia.) 1 Cow.Cr. bl; , Lawless. we 
Schoenaker, 264 N.Y.S. 280, 147 Misc. 
626; Jackson v. French, 3 Wend. 337, 
20 Am.D. 699. 


Pa.—In re Cridge’s Estate, 137 A. 
455, 289 Pa. 331. 


Tex.—Morton v, Smith, (Civ.App.) 
44 S.W. 683. 


Wash.—lIn re Quick’s Estate, 297 P. 
198, 161 Wash. 537; State v. Falsetta, 
86 P. 168, 43 Wash. 159, 10 Ann.Cas. 
athe 


[a] Attorney’s wife. — Where an 
attorney went to see the testatrix 
concerning the preparation of her will 
jn the evening and was accompanied 
by his wife, who was a friend of the 
testatrix, and who was not an in- 
termediary employed to _ facilitate 
communications between the client 
and the attorney, the wife can testify 
as to communications made by the 
testatrix to her attorney at that time. 
Canty v. Halpin, 242 S.W. 94, 294 Mo. 
96. 


[b] Police officer. — A statement 


Gardner, 28 


‘ 


| 


made by a prisoner to his counsel in 
the presence of a police officer is not 
a privileged communication, and may 
be proved by the officer. People v. 
Wentz, 37 N.Y. 303, 4 Transcr.A. 513, 
PAGow Gr ibys 


27. Cal.—Gerety v. O’Sheehan, 
P. 545, 9 Cal.App. 447. 


Iowa.—State v. Swafford, 67 N.W. 
284, 98 Iowa 362. 


Ky.—Taylor v. Roulstone, 60 S.W. 
867, 61 S.W. 354, 22 Ky.L. 1515. 


La.—Rester v. Powell, 45 So. 372, 
120 La. 406. 


N.Y.—Myers v. Brick, 130 N.Y.S. 
910, 146 App.Div. 197. 


Pa.—In re Cridge’s Estate, 137 A. 
455, 289 Pa. 331. 


Tex.—Houx, v. Blum, 29 S.W. 1135, 
9 Tex.Civ.App. 588. 


See Hudson v. Merchants’ Reserve 
Life Ins. Co., 204 Ill.App. 348. 


[a] Agreement as to attorney’s 
fee.— Where, at an interview between 
attorney and client, relative to defend- 
ing a suit for the client, a third per- 
son was present, who, on the question 
of funds for making the defense be- 
ing broached, agreed to loan, the 
money to the client, the attorney is 
not disqualified to testify, in an action 
between the other two on such agree- 
ment, as to what it was, it being a 
matter collateral to that of the at- 
torney and client, and one as to which 
both the others could testify. Myers 
v. Brick, 130 N.Y.S. 910, 146 App.Div. 
Toe 


28. U.S.—Beaven v. Stuart, 250 F. 
972, 163 C.C.As 222 [cert den 38 S.Ct. 
426, 246 U.S. 676, 62 L.Ed. 933]. 


Cal.—Murphy v. Waterhouse, 45 P. 
866, 113 Cal. 467, 54 Am.S.R. 365 [foll 
Bauer’s Estate, 21 P. 759, 79 Cal. 304]; 
Gallagher v. Williamson, 23 Cal. 331, 
83 Am.D. 114. 


Ga.—Corbett v. Gilbert, 24 Ga. 454. 


Iowa.—Mueller v. Batcheler, 109 N. 
W. 186, 131 Iowa 650; Wyland v. Grif- 
fith, 64 N.W. 673, 96 Iowa 24; Shaffer 
v. Mink, 14 N.W. 726, 60 Iowa 754. 


Minn.—Hanson v. Bean, 53 N.W. 
871, 51 Minn. 546, 38 Am.S.R. 516. 


Mo.—Hilgedick v. Nothstine, 289 §. 
W. 939, 316 Mo. 333; State v. Cum- 
mings, 88 S.W. 706, 189 Mo. 626. 


Neb.—David Adler, ete., Clothing 
ner v. Hellman, 75:.N.W. 877, 55 Neb. 


N.J.—American Farm Agency vy. In- 
vestors’ Management Corporation, 
158 A. 392, 108 N.J:Law 255; Roper v. 
State, 33 A. 969, 58 N.J.Law 420; Carr 
vy. Weld, 19 N.J.Eq. 319. 


N.Y.—People v. Patrick, 74 N.E. 
Sad veloae UN, Va wold. Lon NW YeOrr alia 
[rearg den 75 N.E. 963, 183 N.Y. 52]; 
Brennan v. Hall, 29 N.E. 1009, 131 
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no privilege as to letters written 


by a third person to an attorney at the client’s 
request,?? or as to letters written by the chent to the 
attorney and shown by such elient to third persons ;°? 
but the presence of third parties at a time when a 
written communication is made to the attorney will 
not destroy the privilege.*% 
fidential agent of the client at a conference between 
attorney and client does not, however, destroy the 
Thus a clerk or amanuensis of an at- 
torney cannot testify as to confidential communica- 
tions in his presence between the attorney and a cli- 


The presence of a con- 


N.Y. 160; Prouty v. Eaton, 41 Barb. 
409; Mertens v. Wakefield, 71 N.Y. 
S. 1062, 35 Misc. 501; Cooperson 
v. Pollo,62° N.Y.S. 772; 80° Mise)'619; 
Matter of}, Hicks,..14 ,N.Y.St...,.3203 
Coveney v. Tannahill, 1 Hill 33, 37 
gil 287. 


a.—In re fats Estate, 137 A. 
466, #989 Pa. 331; 


29. Weaver’s Estate, 9 Pa.Co. 516. 


30. Perry v. State, 38 P. 655, 4 
Idaho 224; Hoy v. Morris, 13 Gray 
(Mass.) 519, 74 Am.D. 650; Walker v. 
State, 19 Tex.App. 176. 


31. Price v. Hagle, 137 N.W. 
171 Mich. 455. 


[a] Thlustration.—In an action to 
cancel a deed made by a decedent, let- 
ters written by a third person at her 
request to an attorney concerning the 
deed were not privileged or -incom- 
petent. Price v. Hagle, 137 N.W. 253, 
171 Mich. 455. 


253, 


32. Drew v. Drew, 144 N.E. 763, 250 
Mass. 41. 
[a] TIllustration.—A letter direct- 


ing a libel for divorce to be dismissed, 
addressed by the wife to her attorney, 
shown to her husband, taken to the 
office of her  husband’s attorney, 
where she handed it to his attorney, 
by whose typist it was copied, and 
the original thereafter returned to 
her, is not a privileged communica- 
tion as to either the husband or the 
attorney. Drew vy. Drew, 144 N.E. 
7638, 250 Mass. 41. 


33. In re Carter’s Will, 204 N.Y.S. 
398, 122 Misc. 493. 


[a] Testamentary disposition.— 
That the testatrix and subscribing 
witnesses were present when the at- 
torney obtained information of the 
contents of a will by reading it does 
not render the communication un- 
privileged. In re Carter’s Will, 204 N. 
Y.S. 393, 122 Mise. 493. 


34. Bowers v. State, 29 Ohio St. 
542; Will v. Tornabells, 3 Porto Rico 
Fed.. 125. 


[a] Tllustration.—The presence of 
the French consul, an intimate friend 
of the client, at the time the, client 
consulted his attorney in reference to 
a transfer of his property so as to es- 
cape his creditors, has been held not 
to destroy the privilege. Will v. 
Tornabells, 3 Porto. Rico Fed. 125. 


[b] Mother of client.—Confidential 
admissions made to her attorney by a 
female who has been seduced under 
a promise of marriage are not de- 
prived of their character as privileged 
communications by the fact that her 
mother was present at the consulta- 
tion in which they were made, as in 
such case the mother must be regard- 
ed as being present and acting in the 
character of confidential agent of her 
ah pees Bowers v. State, 29 Ohio 
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ent;°> and where the third person is an attorney 
from a foreign jurisdiction who is representing the 
client, they both having ealled for advice as to the 
law of the jurisdiction, the communication is priv- 
ileged.2® Communications made confidentially, and 
not openly, by a complaining witness to a prosecut- 
ing attorney are privileged in so far as testimony 
by the attorney is concerned, even though made in 
the presence of a deputy sheriff, TY Also, commun- 
ications made to her attorney in a divoree suit by a 
wife in the presence of the husband in the course 
of a conference looking to an adjustment of the con- 
troversy are privileged so far as concerns testimony 
sought to be elicited from the attorney in an action 
to which neither the husband nor the wife is a par- 
ty.28 The fact that on one or more occasions com- 
munications between attorney and client are held in 
the known presence of third persons does not pre- 
vent communications made later, in the absence of 
such third persons, or made on a different occasion, 
from being privileged.®° 


Communication by person under arrest. Commun- 
ications to an attorney by his clent while under ar- 
rest, in the hearing of a third person, cannot be tes- 
tified to by either the attorney*® or the third persen, 
who was present and heard the communication.*! 


[§ 584] f. Mode of Communication—(1) In Gen- 
eral. The law does not define any particular meth- 
od by which a confidential communication must be 
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made by a client to an attorney.42 The privilege is 
not confined to verbal or written communications 
made by the client to his attorney, but extends as 
well to information communicated by the client to the 
attorney by other means.*® In some jurisdictions the 
privilege only extends to information or communica- 
tions derived from the client, as such.44 It must 
come through the medium of the relation.4> What the 
attorney knows of his own knowledge, not acquired 
by meaus of the relation of client and attorney, is not 
privileged ;*® information derived from other persons 
or from other sources, although such information is 
derived or obtained while acting as attorney or coun- 
sel, is not privileged,*” as, for instance, facts occur- 
ying under his personal observation, but of which 
he would not have had any knowledge but for the 
relation in which he stood to his client. 48 In other 
jurisdictions the rule of privilege isnot confined to 
matters communicated verbally or in writing by the 
client, but extends to:matters as to which the attor- 
ney has acquired his knowledge by his own personal 
observation, where the opportunity for such obser- 
vation was a result of his professional employment,*® 
or any facts which have come to the knowledge of the 
attorney by reason of the relationship.°° Thus, if a 
document be exhibited to an attorney in the course 
of a confidential consultation, all that appears on 
the face of such document is a part of the confiden- 
tial communication;°®+ and the attorney cannot be 
allowed to answer whether the document was in the 


°F ries 


85. State v. Brown, 36 A. 458, 16 


Del. 380. 
86. Dickerson v. Dickerson, 153.N 
BH. 740, 322 Ill. 492. 


37. Ratzloff v. State, 249 P. 934, 122 
Okl. 263. 
38. O’Brien v. New England Mut. 


life Ins. Co. 197 PB. 1100,°109) Kan: 
138. 


39. Haley v. Dempsey, 14 Ohio App. 
326. : 
40. Patella v. State, 294 S.W. 571, 


106 Tex.Cr. 652. 
41. Patella v. State, supra. 


42. In re Carter’s Will, 204 N.Y.S. 
3938, 122 Misc. 493. 


[a] Mode of communication unim- 
portant.—The mode in which the in- 
formation is communicated cannot be 
important. In re Carter’s Will, 204 
N.Y.S. 393, 122 Misc. 4938. 


A3. State v. Dawson, 1 S.W. 827, 90 
Mo. 149. 


44. Patten v. Moor, 29 N.H. 163; 
Crosby v. Berger, 11 Paige (N.Y.) 377, 
4 Edw.Ch. 256 note, 42 Am.D. 117; 
Rundle v. Foster, 3 Tenn.Ch. 658. 


45. Crawford v. McKissack, 1 Port. 
(Ala.) 433. 


46. Crawford v. McKissack, supra; 
Vanness v. Vanness, 194 S.W. 498, 128 
Ark. 543; In re Cunnion’s Will, 94 
N.E. 648, 201 N.Y. 123, Ann.Cas.1912A 
834; Schattman v. American Credit 
Indemnity Co., 54 N.Y.S. 225, 34 App. 


Div. 392; Brandt v. Klein, 17 Johns. 
(N.Y...) 3853 “Baker v.~ ‘Arnold; 1) "Cai: 
(N.Y.) 258; Jordan v. State, 143 S.W. 


623, 65 Tex.Cr. 143. 


[a]. Thus, under Civ. Code § 606 
subs 5, in an action in the nature of a 
suit for the reformation of a deed be- 
tween the administrator and the gran- 
tees of an intestate, the testimony of 

the attorney who wrote the deed, as 


to what he knew from sources other 
than his client’s communication, what 
he had before him in drawing the 
deed, and the fact that" he did not 
know of, and did not take into con- 
sideration, a transaction by which the 
intestate had acquired by exchange 
the strip of land in controversy, is 
competent. Bronston’s Adm’r_ v. 
Bronston’s Heirs, 133 S.W. 584, 141 
Ky. 639. 


[b] Domicile of client.—Testi- 
mony that, when a witness as defend- 
ant’s attorney dismissed his suit, de- 
fendant was living in a certain place, 
is competent, it not being shown his 
information was acquired as a con- 
fidential communication. Vanness v. 
Vanness, 194 S.W. 498, 128 Ark. 543. 


[ce] Contents of instrument.—An 
attorney’s knowledge of the contents 
of an instrument not acquired 
through any communication by the 
client or advice given by him is not 
confidential. In re Cunnion’s Will, 94 
N.E. 648, 201 N.Y. 128, Ann.Cas.1912A 
834; Schattman v. American Credit 
Indemnity Co., 54 N.Y.S. 225, 34 App. 
Div. 392. 


{d] Forged notes.—Where defend- 
ant’s attorney obtained certain notes, 
alleged to have been forged, from 
third persons, and not from his client, 
his professional relation did not ren- 
der him incompetent to testify with 
reference to obtaining them. Jordan 
v. State, 143 S.W. 623, 65 Tex.Cr. 143. 


47. State v. Hazelton, 15 La.Ann. 
72; Patten-v. Moor, 29 N.H. 163; Cros- 
by v. Berger, 11 Paige (N.Y.) 3877, 4 
Edw.Ch. 256 note, 42 Am.D. 117; Run- 
dle v. Foster, 3 Tenn.Ch. 658. 


48. Patten v. Moor, 29 N.H. 163; 
Brandt v. Klein, 17 Johns. (N.Y.) 335. 


[a] Rule applied.i—An attorney 
may testify as to the contents of a 
Jost deed, executed by his client, as 
the contents of the deed are no part 


of a communication made to the at- 
torney by the client. Dineris v. 
Phelan, 219 P. 1114, 62 Utah 387. 


49. Fla—Buckmaster v. Kelley, 15 
Fla. 180. \ 


Ga.—Raefle v. Moore, 58 Ga. 94; 
Causey v. Wiley, Banks & Co., 27 Ga. 
444; Riley v. Johnston, 13 Ga. 260. 


Mo.—Ingerham vy. Weatherman, 79 
Mo.App. 480. 


Pa.—Jeanes v. Fridenberg, 3 Pa.L. 
Je LOS > eRasins Ope 


REN WL MEO v. Douglass, 20 W.Va. 


50. Hernandez v. State, 18 Tex. 
App. 134, 51 Am.R. 295 [foll Rosebud 
v. State, 98 S.W. 858, 50 Tex.Cr. 475]. 


51. Ga.—Freeman y. Brewster, 21 
S.E. 165, 93 Ga. 648. 


Mich.—Schon v. Lawrence, 242 N. 
W. 745, 258 Mich. 543. 


Minn.—Lindahl v. Supreme Ct. I. O. 
RY, RELOGING Wie, 828). 7L00> Mann Siena 7 
Am.S.R. 666, 8 L.R.A.N.S. 916. 


N.J.—Matthews v. Hoagland, 21 A. 
1054, 48 N.J.Eq. 455. 


N.Y.—In re Carter’s Will, 204 N.Y. 
S. 893, 398, 122 Mise. 493 [quot Cyc]. 


: A Fane owe v. Douglass, 20 W.Va. 
70. 


Eng.—Wheatley v. Williams, 1 M.& 
W. 533, 150 Reprint 546. 


[a] Rule applied.—-(1) Where an 
attorney had erased an indorsement 
on a bond held by his client, on which 
a suit was pending, and had no knowl- 
edge of the contents, of the indorse- 
ment except what wag obtained as at- 
torney in the cause, he was not to be 
bound to testify as to those contents. 
Crawford v. McKissack, 1 Port. (Ala.) 
433. (2) An attorney’s affidavit as to 
the contents of papers intrusted to 
him by a client does not authorize 
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same state when shown him as when produced on the 
trial.52 So, also, knowledge gained by an attorney in 
examining the title to property for his client cannot 
be disclosed by the attorney;*°* and if an attorney, 
in searching for a deed belonging to his chent, should 
find another whieh might operate to his prejudice, 
he would not be bound to produce or disclose it.°* 


[§ 585] (2) Written Communications. 
ilege applies to written as well as oral communica- 
tions,®® and henee letters from client to attorney,°® 
or from attorney to client,®7 are privileged, even 
though such written communications are in the pos- 
session of third parties, and regardless of how they 
came into the possession of the “party seeking to use 
statements “written 
by the chent and intended for, but not delivered 


* 


them as evidence.®® However, 


new trial for newly discovered evi- 
dence, such affidavit being breach of 
privilege. Schon v. Lawrertce, 242 N. 
W. 745, 258 Mich. 543. 


52. Ill.—Dietrich v. Mitchell, 
Ill. 40, 92 Am.D. 99. 


Mich.—In re Bathurick’s Will, 216 
N.W. 420, 241 Mich. 156. 


Mo.—Gray v. Fox, 43 Mo. 570, 
Am.D. 416. 


N.H.—Brown v. Payson, 6 N.H. 443. 


N.Y.—In 're Carter’s Will, 204 N.Y. 
S. 393, 398, 122 Misc. 493 [quot Cyc]; 
Coveney v. Tannahill, 1 Hill 33, 37 
Am.D. 287; Baker v. Arnold, 1 ‘Cai. 
258. 


Vt.—Arbuckle v. Templeton, 25 A. 
1095, 65 Vt. 205. 


Eng.—Wheatley v. Williams, 1 M.& 
W. 533, 150 Reprint 546. 


53. Charman v. Tatum, 66 N.Y.S. 
275, 54 App.Div. 61 [aff 59 N.H. 1120, 
L66" Ns ¥25605]. 


: 54. Jeanes v. 
90s) Pate). DO. 


55. Ga.—McKie vy. State, 140 S.B. 
625, 165 Ga. 210. 


Mich.—In re Bathurick’s Will, 


43 
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Fridenberg, 3 Pa.L.J. 


216 


N.W. 420, 241 Mich. 156. / 
Mo.—Ex parte’ Schneider, (App.) 
294 S.W. 736. 
N.Y.—Genet v. Ketchum, 62 N.Y. 


626; Le Long v. Siebrecht, 187 N.Y.S. 
150, 196 App.Div. 74; In re Carter’s 
Will, 204 N.Y.S. 393, 122 Misc. 493; 
Coveney v. Tannahill, 1 Hill 38, 387 
Amp. 281. 


Or.—Ex parte Bryant, 210 P. 454, 
106. Or.)359. 


Eng.—Minet v. Morgan, L.R. 8 Ch. 
361; Ainsworth v. Wilding, [1900] 2 
Ch. 315; Hamilton v. Nott, L.R. 16 Ea. 
112; Macfarlan v. Rolt, L.R. 14 Ea. 
580; Wilson y. Northampton, etce., 
R. Co., L.R. 14 Eq. 477. 


{a] Thus the fact that the at- 
torney who prepared a will, but who 
was not a subscribing witness, ob- 
tained information as to words writ- 
ten therein by the testatrix by reading 
the will at the time of its execution, 
does not take it out of the rule. In re 
PET EE'S Will, 204 N.Y.S. 398, 122 Misc. 
493. 


{b] Bond of indemnity.—A bond 
of indemnity, executed by his counsel 
to a defendant, who wishes to termin- 
ate a pending action on account of his 
being in bad health and intending to 
go abroad, is properly excluded as a 
privileged communication, on plain- 
tiff’s seeking to require defendant to 
produce the bond in evidence, if it con- 
tains any statements and recitals of 


WITNESSES 


The priy- 


fact, which, if made by the obligee, 
w ould have been available to plaintiff. 
Genet v. Ketchum, 62 N.Y. 626. 


56. Ala.—A. R. Ganus & Co. v. 
Tew, 50 So. 1000, 163 Ala. 358. 


Cal.—Kelsey v. Miller, 263 P. 200, 
203 Cal. 61; Hardy v. Martin, 89 P. 
111, 150 Cal. 341. 


Ga.—Southern R. Co. v. White, 
S.E. 952, 108 Ga. 201. 


33 


Mo.—Ex parte Schneider, (App.) 
294 S.W. 736. 
Neb.—Nelson v. Becker, 48 N.W. 


962, 32 Neb. 99. 


N.Y.—wWilson v. Troup, 7 Johns.Ch. 
25 [aff 2 Cow. 195, 14 Am.D. 458]. 


Or.—State v. Ayer, 259 P. 427, 122 
Or. 537; Ex parte Bryant, 210 P. 454, 
106 Or. 359. 


Eng.—Vent v. Pacey, 4 Russ. 193, 4 
Eng.Ch. 193, 38 Reprint 778. 


Lo p. Abbott, 7 Mont.Leg.N. 
318. 


[a] Thus a letter instructing an 
attorney to get the writer’s share of 
property for his children by a former 
marriage if anything happened to him 
and his wife is inadmissible as privi- 


leged. Kelsey v. Miller, 263 P. 200, 
203 Cal. 61. 
[b] Prosecuting attorney.—The 


owner’s letters to the district attorney 
discussing legal remedies to recover 
his automobile are privileged and in- 
admissible, in a prosecution for lar- 
ceny by the bailee. State v. Ayer, 
259) P2427,11122. Or.) 537), 


[c] Request to procure opinion of 
counsel.—A letter written by the 
client to his solicitor directing the lat- 
ter to procure the opinion of counsel 
as to questions in dispute is priv- 
ileged. Vent v. Pacey, 4 Russ. 193, 4 
Eng.Ch. 193, 38 Reprint 778. 


57. Sovereign Camp of Woodmen 
of the World v. Ward, 71 So. 404, 196 
Ala. 327; A. R. Ganus & Co. v. Tew, 
50 So. 1000, 163 Ala. 358; Rylee v. Bank 
of Statham, 67 S.E. 383, 7 Ga.App. 
489; Rooney v. Maryland Casualty 
Co., 67 N.E. 882, 184 Mass. 26. 


fa] Tllustration.—In an action on 
a fraternal benefit certificate, a letter 
written by the attorney of the order 
stating that the order was not liable, 
but recommending a compromise, is 
inadmissible, since it is a privileged 
communication by an attorney. 
ereign Camp of Woodmen of the 
World v. Ward, 71 So. 404, 196 Ala. 
327. 


58. Liggett v. Glenn, 51 F. 381, 2 
C.C.A. 286 [rev 47 F. 472]; McKie v. 
State, 140 S.H.. 625, 165 Ga. 210; Ex 
arte Bryant, 210 P. 454, 106 Or. 359. 


Sov-. 
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to, the attorney are not privileged.®® So, also, where 
a bill of particulars in a suit pending was prepared 
for plaintiff under his direction by a person not an 
attorney at law, and by the latter handed to plain- 
tiff’s attorney, who made no use of it, as the case was 
settled, and the paper afterward came into the hands 
of the executor of the other party, and became im- 
portant evidence in favor of the estate on a claim 
presented by the former plaintiff against it, such 
paper was held not a privileged communication. se 


[§ 586] g. Actions or Proceedings in Which Priv- 
ilege May Be Claimed*!—(1) In General. 
ilege as to confidential communications between at- 
torney and client may be claimed in any action or 
proceeding in which a disclosure is sought, even 
| though the client is not a party;*? it applies in erim- 


‘The priv- 


Contra Barton v. Leyte Asphalt, etc., 
Co., 46 Philippine 938 (holding that 
the rule that communications between 
attorney and client overheard by a 
third person, whether with or without 
the client’s knowledge, are not priv- 
ileged applies to documents which a 
third person surreptitiously reads or 
obtains possession of, in original or 
copy, and so a copy of a letter written 
by the client to his attorney which 
comes to the hands of the adverse 
party is not privileged). 


[a] Ilustration.—Communications 
between attorney and client are in- 
competent against the client on the 
client’s trial for homicide of her hus- 
band, whether voluntarily produced 
by the attorney or surreptitiously tak- 
en from the attorney’s possession. 
ois v. State, 140 S.E. 625, 165 Ga. 


59. People v. Rittenhouse, 206 P. 
86, 56 Cal.App. 541; Renfro v. State, 
bo. Su, GLOLS = 425 Wem: Cram oom mele 
compare Southwark, etc., Water Co. 
v. Quick, 3 Q.B.D. 315. (holding that, 
if a document is prepared for the pur- 
pose of being communicated to the 
solicitor with the object of obtaining 
his advice, or of enabling him either 
to prosecute or defend an action, then 
it is privileged, because it is some- 
thing done for the purpose of serving 


as a communication between the 
client and the solicitor). 
[a] Tllustration.—Where it was 


alleged, as showing motive, that de- 
fendant had slandered a daughter of 
deceased, and had threatened the life 
of deceased for a slander suit pend- 
ing at the time of the homicide, a 
statement written by defendant as to 
such matters, which he intended to 
give his counsel, found on his person 
after his arrest for the homicide, was 
not a privileged communication. Ren- 
ae v. State, 56 S.W. 1013, 42 Tex.Cr. 


60. Pulford’s Appeal, 48 Conn. 247. 


61. Stage of proceedings in which 
ane ale order proper see Discovery 


62. La.—State v. Gosey, 35 So. 786, 
111 La. 616. 


He pe de v. Mullikin, 1 Bland 


Mass.—Foster v. Hall, 12 Pick. 89, 
22 Am.D. 400. 


Minn.—Grisim v. Live Stock State 
Bank of South St. Paul, 208 N.W. 805, 
167 Minn. 93. 


N.Y.—Bacon v. Frisbie, 80 N.Y. 394, 
36 Am.R. 627. 


Tex.—McIntosh v. Moore, 53 SW. 
611, 22 Tex.Civ.App. 22. 


Eng.—Rex v. Withers, 2 Campb. 578, 
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inal as well as in civil proceedings,®* to an examina- 
tion before trial,¢* and to discovery preceedings 
brought at the instance of a third person.®* 


Subsequent actions. 


170 Reprint 1258; Chant v. Brown, 7 
Hare 79, 27 Eng.Ch. 79, 68 Reprint 32. 


Contra Payne v. Miller, 103 Ill. 442 
(holding that an attorney at law may 
testify to facts coming to his knowl- 
edge while securing a debt of his cli- 
ent, in a contest between other par- 
ties than his client, the latter having 
no interest in the litigation); Ham- 
ilton v. Neel, 7 Watts (Pa.) 517 (hold- 
ing that the rule which excludes the 
proof of communications made by a 
client to his counsel is confined to 
cases in which the client is interest- 
ed). 


{a] MTlustration.—In a suit to can- 
cel and annul note and mortgage given 
to a bank for accommodation purpos- 
es, and by it transferred with notice 
to another bank along with all its as- 
sets, excluding testimony as to state- 
ments made by an officer of the bank 
to an attorney whose advice he had 
asked was proper. Grisim v. Live 
Stock State Bank of South St. Paul, 
208 N.W. 805, 167 Minn. 93. 


63. State v. Blydenburg, 112 N.W. 
634, 135 Iowa 264, 14 Ann.Cas. 443; 
Cummings v. Commonwealth, 298 S. 
W. 9438, 221 Ky. 301; State v. Hazel- 
ton, 15 La.Ann. 72. 


[a] Rule has been applied in a 
suit by a trustee in bankruptcy to set 
aside certain deeds, under Federal 
‘Bankr. Act § 60 subds (a), (b), being 
U. S. Comp. St. § 9644, and under § 
67 subd 3 thereof (§ 9651). Sitton v. 


Peyree, 244 eb. oat. 240 Pie Pt? ny, 
Or S107; 
[b] Especially proper in criminal 


case.—“If that rule is ever to be 
strictly construed and rigidly enforc- 
ed, it should be in a criminal case 
where the defendant is on trial for 
his life, and the prosecuting attorney 
offers himself as a witness.” State v. 
Blydenburg, 112 N.W. 634, 638, 135 
Iowa 264, 273, 14 Ann.Cas. 443. 


64. Bolt & Co. v. Gilmore, 198 N. 
Y.S. 616, 120 Mise. 116. 


65. Pa.—National Bank of West 
Grove v. Earle, 46 A. 268, 196 Pa. 217. 


Hng.—Lyell v. Kennedy, 9 App.Cas. 
81 [aff 23 Ch.D. 387]; Minet v. Mor- 
gan, L.R. 8 Ch. 361; Ainsworth v. 
Wilding, [1990] 2 Ch. 315; Kennedy v. 
Lyell, 23 Ch.D. 387 [aff 9 App.Cas. 81]; 
Hamilton v. Nott, L.R. 16 Eq. 112; 
Macfarlan v. Rolt, L.R. 14 Eq. 580; 
Wilson v. Northampton, etc., R. Co., 
L.R. 14 Eq. 477; McCorquodale v. Bell, 
1 C.P.D. 471; Worthington v. Dublin, 
etc., R. Co., B.R./22 Ir. 310; Stratford 
v. Hogan, 2 Ball & B. 164; Few v. 
Guppy, 13 Beav. 457, 51 Reprint 176; 
Tugwell v. Hooper, 10 Beav. 348, 50 
Reprint 616; Flight v. Robinson, 8 
Beav. 22, 50 Reprint 9; Greenough v. 
Gaskell, Coop. t. Brough. 96, 47 Re- 
print, 1 Myl.&K. 98, 7 Eng.Ch. 98, 39 
Reprint 618; Pearse v. Pearse, 1 De G. 
&Sm. 12, 63 Reprint 950; Lawrence 
v. Campbell, 4 Drew. 485, 62 Reprint 
186; Thompson v. Falk, 1 Drew. 21, 
61 Reprint 359; Bluck v. Galsworthy, 
2 Giffard 453, 66 Reprint 189; Russell 
v. Jackson, 9 Hare 387, 41 Eng.Ch. 386, 
68 Reprint 558; Walsingham vy. Good- 
Ticke, 3°Hare 122, 25° Png Ch. 122, 67 
Reprint 322; Wentworth v. Lloyd, 10 
H.L.Cas. 589, 11 Reprint 1154; Kelly 
v. Jackson, 13 Ir.Eq. 129; Ford v. De 


— 


Communications had in one 
action are privileged in a subsequent action in which 
the same matters are involved,°® including subse- 
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Pontes, 5 Jur.N.S. 993; Bushnell v. 
Bushnell, 2 Jur. 774; Manser v. Dix, 
1 Kay & J. 451, 69 Reprint 536; Hadie 
v. Addison, 52 L.J.Ch. 80; Cotman v. 
Orton, 9 L.J.Ch. 268; Willson v. Leon- 
ard, 7 L.J.Ch. 242; Harvey v. Kir- 
wan, 7 L.J.Exch. 50; Moseley v. Vic- 
toria Rubber Co., 55 L.T.Rep.N.S. 482; 
Re Ubsdell, 27 L..T.Rep.N.S. 460; Boyd 
v. Petrie, 20 L.T.Rep.N.S. 934; Warde 
v. Warde, 3 Macn.&G. 3865, 49 Eng. 
Ch. 277, 42 Reprint 301 [rev 1 Sim.N.S. 
18; 40. Eng.Ch. 18, 61° Reprint: 6]; 
Morgan v. Shaw, 4 Madd. 54, 56 Re- 
print 629; Desborough v. Rawlins, 3 
Myl.&C. 515, 14 Eng.Ch. 515, 40 Re- 
print 1025; Sawyer v. Birchmore, 3 
Myl.&K. 572, 10 Eng.Ch. 472, 40 Re- 
print 218; Bolton vy. Liverpool Corp., 
1 Myl.&K. 88, 7 Eng.Ch. 88, 39 Reprint 
614; Re Holden, 3 New Rep. 230; 
Jones v. Pugh, 1 Phil. 96, 19 Eng.Ch. 
96, 41 Reprint 567, 12 Sim. 470, 35 
Eng.Ch. 470, 59 Reprint 1213; Herring 
v.. Clobery, 1. Phil. 91, 19 Eng.Ch. 91, 
41 Reprint 565; Vent. v. Pacey, 4 Russ. 
193, 4 Eng.Ch! 198, 38 Reprint 778; 
Hughes v. Biddulph, 4 Russ. 190, 4 
Eng.Ch. 190, 38 Reprint 777; .Goodall 
v. Little, 1 Sim.N.S. 155, 40 Eng.Ch. 
155, 61 Reprint 60; Follett v. Jef- 
feryes, 1 Sim.N.S. 3, 40 Eng.Ch. 3, 61 
Reprint 1; Garland v. Scott, 3 Sim. 
396, 6 Eng.Ch. 396, 57 Reprint 1046; 
Parkhurst v. Lowten, 2 Swanst. 194 
and note, 36 Reprint 589; Richards v. 
Jackson, 18 Ves.Jr. 472, 34 Reprint 
396; Knight v. Waterford, 2 Y.&C. 
Exch. 22, 160 Reprint 296. 


Man.—Dederick y. AShdown, 4 Man. 
74, 


N.B.—Lawton vy. Chance, 9 N.B. 411. 


Ont.—Hamelyn v. Whyte, 6 Ont.Pr. 
ies bynch.v..O; Hara, 6. URCIC Ps 209. 


[a] Bill of discovery is not the 
proper method, if there be any prop- 
er method, to compel counsel to dis- 
close the advice given to the client. 
National Bank of West Grove v. Earle, 
46 A. 268,196 Pa. 217. 


[b] Disposition of books of bank- 
rupt solicitor.—The assignees of a 
bankrupt solicitor have no authority 
to dispose of such of his books as 
contain entries relating to confidential 
relations between the bankrupt and 
Ce clients. Re Holden, 3 New Rep. 


759; Pearee v. Foster, 
Bullocki avi -Corry, >, 3 ; 
Hughes v. Garnons, 6 Beav. 352, 49 
Reprint 862; Thompson y. Falk, 1 
Drew. 21, 61 Reprint 359. 


{a] Rule applied.—Where a cor- 
respondence took place between a cli- 
ent and his solicitor during the prog- 
ress of a suit, and a compromise was 
effected, but afterward a second suit 
was instituted to set it aside and pros- 
ecute the original suit, the corre- 
spondence was privileged in the sec- 
ond suit. Hughes v. Garnons, 6 Beav. 
352, 49 Reprint 862. 


[b] Same issues.—Documents re- 
lating to the particular suit or to an- 
other suit, which, although not actu- 
ally in the matter of the same litiga- 
tion, involve or embrace the same is- 
sue are privileged. Thompson vy. Falk, 
1 Drew. 21, 61 Reprint 359. 


[c] Exhibits.—Accounts of trans- 


. at ie Lit 
ee 


[§§ 586-587 
quent litigation with third parties.*? 


[§ 587] (2) Actions between Persons Claiming 
under Deceased Client.°® 
that the rule of privilege does not apply in litigation, 
after the client’s death, between parties, all of whom 
claim under the client;®® and, so, where the contro- 


It is generally considered 


actions between plaintiff and defend- 
ant prepared by the attorney for the 
former with a view to litigation an- 
ticipated and actual, produced on the 
examination of defendant, admitted by 
him to be correct and annexed as ex- 


hibits to.his deposition are privileged 


from production in a subsequent ac- 


tion. Goldstone v. Williams, [1899] 
1 Ch. 47. 
[d] Different parties and _ solici- 


tors.—Documents. prepared for the 
defense of a formér action concerning 
the same right, defendant by a prede- 
cessor in title of one of the parties 
and found in the Office of the succes- 
sors of,the solicitors of such prede- 
cessor are privileged. Calcraft v. 
Guest, [1898] 1 Q.B. 759. 


[e] In Georgia the act of 1850, to 
the effect that communications be- 
tween attorney and client are priv- 
ileged, has been construed to disqual- 
ify an attorney as a witness only in 
the case pending to which his client 
is a party, and in which he is engaged, 
and to leave him in all other cases 
subject to the common-law rule in re- 
gard to privileged communications. 
Swift v. Perry, 13 Ga. 138. 


67. Holmes v. Baddeley, 1 Phil. 
476, 19 Eng.Ch. 476, 41 Reprint 713 
[rev 6 Beav. 521, 49 Reprint 927]. 


68. Competency where third per- 
sons present see supra § 583. 


69. U.S.—Glover v. Patten, 17'S.Ct. 
411, 165 U.S. 394, 41 L.Ed. 760. 


Cal.—Smith v. Smith, 161 P. 495, 
173 Cal. 725. But see In re Higgins’ 
Estate, 104 P. 6, 156 Cal. 257 (holding 
that, where, in a will contest, an at- 
torney testified that he had been re- 
quested by proponent to draw a deed 
to be executed by the testator convey- 
ing all his property to proponent, and 
that he prepared the paper, but the 
testator refused to sign it, and on the 
following day the witness had anoth- 
er conversation with proponent, there 
being evidence that the relation of at- 
torney and client existed between pro- 
ponent and attorney, the details of the 
last-mentioned conversation, concern- 
ing the balance of the first conversa- 
tion, were privileged). 

Del.—Mahoney v. Healy, 91 A. 208, 
10 Del.Ch. 311. 

Ind.—Kern v. Kern, 


154 Ind. 29 [overr Gurley v. Park, 35 
N.H. 279, 135 Ind. 440). 


Mass.—Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 406. 


Mich.—-Warner v. Kerr, 184 NW. 
425, 216 Mich. 139. 


Mo.-—Johnson v. Antry, 5 S.W.(2d) 
405; Canty v. Halpin, 242 S.W. 94, 
294 Mo. 96. 


Pa.—Wilson’s Estate, 14 Pa.Dist.& 


Co. 239; Padelford’s Estate, 21 Pa.Co. 
130. See Boyd v. Kilmer, 132 A. 709, 


285 Pa. 538 (holding, in a proceeding 
by daughters to have a deed set aside, 
attorney’s testimony, in Support of 
deed as to commynications with his 
deceased client when drafting it, ad- 
missible). 


Va.—Hugo v. Clark, 99 S.E. 521, 522, 
125 Va. 126 [quot Cyc]. 


[a] Transfer inter vivos.—(1) On 


For later cases, developments and changes in the luw see Annotations, same title and section number. 


55° N.E. 1004, - 


a 
x. 


8 587-588} 


versy is to determine who shall take by succession 
the property of a deceased person and both parties 
claim under him, neither can set up a claim of priv- 
ilege against the other as regards the communica- 
tions of deceased with his attorney.7° 

[§ 588] 14. Communications between Physicians 
- and Patients*—a. In General—(1) Rule Stated. At 
common law there was no privilege as to communi- 


a bill by the grandchildren of a dece- 
dent to set aside certain transfers of 
property made by her in her lifetime 
on the ground of fraud and mental in- 
eapacity, an attorney could testivy 
whether he had visited deceased re- 
specting the making of her will, as 
bearing on her mental condition. Ma- 
honey v. Healy, 91 A. 208, 10 Del.Ch. 
311. (2) In a daughter’s action to set 
aside deed of deceased father to son 
on the ground of mental incompetency 
and undue influence, testimony by the 
attorney who drafted the deed and an- 
other attorney who had been in such 
attorney’s office, as to the conversa- 
tion between such attorney and the 
father as to the drafting of the deed, 
is competent. Warner v. Kerr, 184 N. 
W. 425, 216 Mich. 139. (3) Where two 
sons claimed title under earlier deeds 
by their father to them, which had 
been placed in escrow until the fa- 
ther’s death, statements of an attor- 
ney employed by their father to draw 
a subsequent deed conveying the same 
land to the father’s second wife, as 
to conversation had at the time which 
gave actual notice of the prior deeds 
to the second wife, were not privileg- 
ed so far as the sons were conccrned. 
Smith vy. Smith, 161 P. 495, 173 Cal. 
125. 


[b] Transfer to take effect at 
death.—Where grantor requested his 
attorney to investigate whether de- 
poSsitary, because taken over and suc- 
ceeded by another bank, still had au- 
thority to hold deed, and to attend 
to the matter so that it might be held 
for, and delivered to, the grantee on 
his death, and his conversation show- 
ed that the deposit was intended as a 
complete and valid delivery, it is not 
such a confidential communication as 
to be privileged and inadmissible in 
behalf of the grantee as against the 
grantor’s legatees, Maxwell v. Har- 
per, 98 P. 756, 51 Wash. 351. 


70. Panell v. Rosa, 118 N.E. 225, 
228 Mass. 594; Phillips v. Chase, 87 
N.E. 755, 201 Mass. 444, 131 Am.S.R. 
406. 


71. U.S:—oO’Brien v. General Acci- 
dent, Fire & Life Assurance Corpora- 
tion, Limited, of Perth, Scotland, 42 
F. (2d) 48 Feit Cyc]; Travelers’ Ins. 
Co. of Hartford, Conn., v. Bergeron, 25 
F.(2d) 680 [cert den 49 S.Ct. pea, 218 
U.S. 638, 73 L.Hd. 553]. 


Ind.—Myers v. State, 137 N.E. 547, 
192 Ind. 592, 24 A.U.R. 1196; William 
Laurie Co. v. McCullough, 90 N.E. 
1014, 92-N.E. 337, 174 Ind? 477, Ann. 
Cas.1913A 49; Towles v. MeCur ‘dy, 71 
NB. 129, 163 Ind. 12). Chicago, T.’& L. 
Ry. Co. v. Gorman, 94 N.E. 730, 47 Ind. 
App. 432. 

Ky.—Louisville & N. 
Crockett’s Adm’x, 24 Sw (2a. 
232\ Ky. 726 [eit Cyc]. 


Md.—O’Brien v. State, 94 A. 1034, 
126 Md. 270. 


Mich.—La Count v. Von Platen-Fox 
Co., 220 N.W. 697, 243 Mich. 250; Peo- 
ple v. De France, 62 N.W. 709, 104 
Mich. 563, 28 L.R.A. 139. 


Mo.—State v. Long, 165 S.W. 748, 
257 Mo. 199; Epstein v. Pennsylvania 


Vis 
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156 S.W. 699, 250 Mo. 1, 48 
L.R.A.N:S. 394, Amn,.Cas.1915A 423; 
Green v. St. Louis Terminal R. Assoc., 
109 S.W. 715, 211 Mo. 18. 


Neb.—Keskovich v. Rodestock, 
N.W. 343, 107 Neb. 116. 


N.Y.—People v. Austin, 93 N.E. 57, 
199 N.Y. 446, 25 N.Y.Cr. 162; Howe 
v.. Regensburg, 132 N.Y.S. 837, 75 
Misc. 132. 

N.C.—Metropolitan Life Ins. Co. v. 
Boddie, 139 S.E. 228, 194 N.C. 199; 
Seng v. Martin, 109 S.H. 74, 182 N.C. 
846. 

N.D.—Booren v. McWilliams, 145 N. 
W. 410, 26 N.D. 558, Ann.Cas.1916A 
388. 

Utah.—State v., Dean, 254 P. 142, 69 
Utah 268; Bozicevich vy. Kenilworth 
Mercantile Co., 199 P. 406,,58 Utah 
458,17 A.L.R. 346; Chadwick v. Bene- 
ficial Life Ins. Co., 181 P. 448, 54 Utah 
443; In re Young’s Hstate, 94 P. 731, 
33 Utah 382, 126 Am.S.R. 843, 17 L.R. 
A.N.S. 108, 14 Ann.Cas. 596. 


pC ation Hiew Re v. Carter, 9 L.C.Jur. 


72. Louisville & N. R. Co. v. Crock- 
ett’s Adm’x, 24 S.W.(2d) 580, 232 Ky. 
726; Plater v. W. C. Mullins Const. 
Co., 17 S.W.(2d), 658, 223 Mo.App. 650; 
Remington v. Rhode Island Co., 93 A. 
338, 37 R.I. 393; Banigan vy. Banigan, 
59 A. 313, 26 R.I. 454; Crow v. State, 
230 S.W. 148, 89 Tex.Cr. 199; Steagald 
v. State, 3 S.W. 771, 22 Tex.App. 464. 


[a] Declaration of slave.—The 
testimony of physicians, as to the 
commencement of a disease of a Slave, 
being dependent alone on the sayings 
of the negro, and the sayings being 
incompetent to prove that fact, is ad- 
missible. Brown v. Lester, Ga.Dec. 
te Te wets 


73. U.S.—Dreier v. Continental L. 
Ins. Co., 24 F. 670. 


Ariz.—Arizona Pastern R. Co. v. 
Matthews, 180 P. 159, 20 Ariz. 282, 7 A. 
L.R. 1149. 


Ark.—Brotherhood of Railroad 
Trainmen v. Long, 53 S.W.(2d) 433, 
186 Ark. 320; Hogan v. Bateman Con- 
eae Co., 438 S.W.(2d) 721, 184 Ark. 


Cal.—Keast v. Santa Ysabel Gold 
Min. Co., 68 P. 771, 1386 Cal. 256; Mur- 
phy v. Police Pension Fund Com’rs, 83 
P. 577, 2 Cal.App. 468. 


D.C.—Stafford v. American Securi- 
ty & Trust Co., 60 App.D.C. 380, 55 F. 
(2d) 542; Prudential Ins. Co. v. Lear, 
31 App.D.C. 184. 


Ind.—Aspy v. Botkins, 66 N.E. 462, 
160 Ind. 170; Carthage Turnpike Co. 
v. Andrews, 1 N.E. 364, 102 Ind. 138, 
52 Am.R. 653; Anderson Excelsior 
Mut. Aid Assoc. v. Riddle, 91 Ind. 84; 
Harris v. Rupel, 14 Ind. 209; Metro- 
politan L. Ins. Co. v. Willis, 76 N.E. 
560, 87 Ind.App. 48. 


Iowa.—Wo0ds v. Incorporated Town 
of Lisbon, 130 N.W. 372, 150 Iowa 433; 
Lauer v. Banning, 118 N.W. 446, 140 
Iowa 319; Battis v. Chicago, etc., R. 
Co., 100 N.W. 543, 124 Iowa 623; Bax- 
ter v. Cedar Rapids, 72 N.W. 790, 103 
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cations between physician and patient,7! and this 
rule still prevails where not changed by statute ;"? 
but under statutory provision it has been generally 
held that disclosures, by a physician, against the 
will of the patient, of communications from the pa- 
tient or information concerning the patient acquired 
by the physician in his professional capacity, are in-’ 
competent as privileged.7% 


A statute creating the 


Iowa 599. 


Mich.—McKinney v. Liberty Life 
Ins. Co. of Illinois, 248 N.W. 881, 263 
Mich. 490; Repala v. John Hancock 
Mut. Life Ins. Co., 201 N.W. 465, 229 
Mich. 463; Krapp v. Metropolitan L. 
Ins. Co., 106 N.W. 1107, 148 Mich. 369, 
114 Am.S.R. 651; Perry v. John Han- 
cock Mut. L. Ins. Co., 106 N.W. 860, 
143 Mich. 290; Jones v. Preferred 
Bankers’ L. Assur. Co., 79 N.W. 204, 
120 Mich. 211; Storrs y. Scougale, 12 
N.W. 502, 48 Mich. 387. 


Minn.—Polin v. St. Paul Union De- 
pot Co., 199 N.W. 87, 159 Minn. 410; 
Hilary v. Minneapolis St. R. Co., 116 
N.W. 933, 104 Minn. 432. 


Miss,—Dabbs vy. Richardson, 102 So. 
769, 137 Miss. 789; Davis v. Elzey, 88 
So. 630, 89 So. 666, 126 Miss. 789; 
Newton Oil Mill v. Spencer, 77 So. 
605, 116 Miss. 568. 


Mo.—Epstein v. Pennsylvania R. 
Co., 156 S.W. 699, 250 Mo. 1, 48 1 R.A. 
N.S. 394, Ann.Cas.1915A 423; Green 
v. St. Louis Terminal R. Assoc., 109 
S.W. 715, 211 Mo. 18; Smart v. Kansas 
City, 105 S.W. 709, 208 Mo. 162, 123 Am. 
S.R. 415, 14 L.R.A.N.S. 565, 13 Ann. 
Cas. 932; Glasgow v. Metropolitan St. 
R. Co., 89 S.W. 915, 191 Mo. 347; Fo- 
man v. Liberty Ins. Co., (App.) 51 S. 
W.(2d) 212; Baker v. Mardis, 1 S.W. 
(2d) 223, 221 Mo.App. 1185; Lackland 
v. Lexington Coal Min. Co., 85. S.W. 
397, 110 Mo.App. 634; Noble v. Kan- 
sas City, 68 S.W. 969, 95 Mo.App. 167; 
Haworth v. Kansas City Southern R. 
Co., 68 S.W. 111, 94 Mo.App. 215; Nor- 
ton v. Moberly City, 18 Mo.App. 457. 


ce areas ane v. Corbett, 3 Mont. 


Neb.—Ossenkop v. State, 126 N.W. 
72, 86 Neb. 539. 


N.Y.—People v. Austin, 93 N.E. 57, 
199. INuYin) 446, 25 » Nay.Gr. 162; Davis 
v. Supreme Lodge Koos N.E. 891, 
G65” Ne 595213 1) N.Y.Civ.Proe. 298% 
Feeney v. Long Island R. Co., 22 N.E. 
402, 116 N.Y. 375, 5 L.R.A. 544; Dille- 
ber v. Home Life Ins. Co., 69 N.Y. 256, 
25 Am.R. 182; Edington v. Mutual L. 
Ins. Co., 67 N.Y. 185; In re Gates, 154 
N.Y. 782, 170 App. Div. 921; Denaro 
Vv. Prudential Ins. Co. of America, 139 
N.Y.S. 758, 154 App.Div. 840; Van Ber- 
gen v. Catholic Relief, etc, Assoc, 
91 N-Y.S. 362, 99 App.Div. 72; Rob- 
inson v. Supreme Commandery O. G. 
C., 79. N.Y.S. 18, 77 App.Div. 215 [mo- 
tion den 67 N.E. 1089, 175 N.Y. 466 
(aff. (69 Ne 1130, ) 1774 N.Y 564) q5 
Lowenthal v. Leonard, 46 N.Y.S. 818, 
20 App.Div. 330; Grossman v. Su- 
preme Lodge K. nn Hs On Nee Onn cee 
53 Hun 637, 3 Silv.Sup. 111; Renihan 
v. Dennin, 38 Hun 270 [aff 9 N.E. 320, 
103 N.Y. 573, oie AMIR 710, 18 Abb.N. 
Cas, 2017; Grattan yv. National L. Ins. 
Co Lb Hun (4, “Hunn v., Hiunny a? 
Thomps.&C. 499; Matter of Loewen- 
stine’s Estate, 21 N.Y.S. 931, 2 Misc. 
323; Hanford v. Hanford, 3 Hdw. 468. 


Ohio.—Metropolitan L. Ins. Co. v. 
Howle, 68 N.E. 4, 68 Ohio St. 614. 


Utah.—In re Van Alstine’s Estate, 
72 PB. 942, 26 Utah 193. 


Wash.—Dubcich vy. Grand Lodge A. 
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privilege is for the protection of the patient and not 
the physician, and, being of a remedial nature, it 
should be construed liberally and with reference to 
the evil it was designed to remedy,’* but it should 
not be construed to apply to matters of evidence not 
coming clearly within its provisions.*® The privi- 
lege has been held to be a rule of evidence and not 
a rule of substantive law;7® consequently the law of 
the forum applies.77 The first interview with a 
physician is as privileged as any other.*® 


Vital statistics. Information given a physician 
by a patient for the state department of vital sta- 
tisties has been held not to be privileged.7® For 
example, the privilege does not exclude a physician’s 
certificate of death, stating the cause of death, where 
such certificate is required by statute.6° The fact 
that the physician is to make reports for vital sta- 
tistics does not relax the privilege where such statis- 
tics are not involved.8! In the absence of statutory 
provision, a death certificate of a physician who 
treated deceased during his life, showing the cause 
of death, is inadmissible as hearsay testimony as to 


O. U. W., 74 P. 832, 33 Wash. 651. 78. 
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facts not directly admissible because of their priv- 
ileged character.®? 


Hospital records. According to some authority 
hospital records are privileged,®* particularly when 
made by the attending physician.’ Where the hos- 
pital is required by statute to keep a record of the 
case, which by statute, becomes a public record, in- 
formation taken therefrom is not privileged.*® 


Duration. The privilege survives the patient.*® 


[§ 589] (2) Testimony of Patient. The rule of 
privilege has been held to allow the patient to re- 
fuse to testify as to anything, as to which the physi- 
cian would be incompetent.** 


[§ 590] b. Existence of Relation—(1) In General. 
In order for a physician to be incampetent, the re- 
lation of physician and patient must have existed be- 
tween him and the person as to whose statements, 
symptoms, or condition he is called to testify at the 
time when he acquired the information which he is 
called on to disclose;*® and so a physician may tes- 


86. McCaw. v. Turner, 88 So. 705, 
126 Miss. 260; In re Myer’s Will, 76 N. 
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Wis.—Borosich v. Metropolitan Life 
Ins.. Co., 210 IN.W.. 829, 191 Wis: 23935 
Shafer v. Eau Claire, 81 N.W. 409, 
105 Wis. 239; McGowan v. Supreme 
Ci lO, B:,. 80) N. Ww. 6603,.-104) Was: 
173. 


[a] Injury to eye is disease.—An 
accidental injury to the eye of an em- 
ployee, for treatment for which the 
employee consulted a physician, is a 
“disease,” within a statute making 
privileged information obtained by a 
physician of a patient suffering from 
any disease. Phelps Dodge Corpora- 
tion v. Guerrero, 273 F. 415. 


[b] In North Carolina, under 
Comp. St. § 1798, providing that a phy- 
sician should not be compelled to tes- 
tify as to confidential information re- 
ceived from his patient, ‘provided, 
that the presiding judge of a superior 
court may compel such disclosure, if 
in his opinion the same is necessary to 
a proper administration of justice,” 
it has been held that a physician 
should not be subpcenaed to court and 
compelled to make disclosures and 
open the door to the confidential re- 
lationship unless required to do so in 
the manner provided by _ statute. 
Metropolitan Life Ins. Co. v. Boddie, 
139 S.H. 228, 194 N.C. 199. 


[c] *-ray plates taken of the pa- 
tient’s injuries by his physician have 
been held to be incompetent over the 
patient’s objection. Hansen v. Sand- 
vik, 222 P. 205, 128 Wash. 60. 


74, Arizona & N. M. Ry. Co. v. 
lari 20m HY. Sie, 125 .C. COAL 3805 fatt 
35. S.Ct. 210, 235 U.S. 669, 59 L.Ed. 415, 
L.R.A.1915C 834]; Manufacturers’ 
Life Ins: Co. v.. Brennan, 270 EF. 173; 
Jacobs v. City of Cedar Rapids, 164 
N.W. 891, 181 Iowa 407; Hethier v. 
Johns, 189 N.Y.S. 605, 198 App.Div. 127 
[rev on other grounds 135 N.E. 603, 
223 N.Y. 370]; People v. Stout, 3 Park. 
CRONE Ys) 600: 


75. Travelers’ Ins. Co. of Hartford, 
Conn., v. Bergeron, 25 F.(2d) 680 [cert 
den 49 S.Ct. 33, 278 U.S. 638, 73 L.Ed. 
553]; Southwest Metals Co. v. Gomez, 
4 F.(2d) 215, 39 A.L.R. 1416. 


76. Metropolitan Life Ins. Co. v. 
McSwain, 115 So. 555, 149 Miss. 455. 


77. Metropolitan Life Ins. Co. v. 
McSwain, supra. 


Co., 24 Hun (N.Y.) 438. 


79, State v. Lassieur, (Mo.) 242 S. 
W. 900. See Hunter vy. Hunter, 90 
So. 440, 127 Miss. 683 (where the court 
recognizes that the Vital Statistics 
Act might effect the privilege, but 
does not directly pass thereon). 


[a] Mlustration,—A statement by 
the mother of an illegitimate child to 
a physician as to the father of her 
child, made to enable the physician to 
make his report to the department of 
vital statistics, is not privileged, so 
that such statement can be used to im- 
peach her testimony, given at the trial 
of her father for murder, that de- 
ceased was the father of her child. 
State v. Lassieur, (Mo.) 242 S.W. 900. 


80. State v. Flory, 199 N.W. 303, 
198 Towa 75; Bozicevich v. Kenil- 
worth Mercantile Co., 199 P. 406, 58 
Utah 458, 17 A.L.R. 346; McGinty v. 
Brotherhood of Railway Trainmen, 
164 N.W. 249, 166 Wis. 88; State v. 
Pabst, 121 N.W. 351, 139 Wis. 561. 


81. Cohodes v. Menominee & 
Marinette Light & Traction Co., 135 
N.W.:-879, 149 Wis. 308. 


82. Pence v. Myers, 101 N.E. 716, 
180 Ind. 282. 


83. Metropolitan Life Ins. Co. v. 
McSwain, 115 So. 555, 149 Miss. 455; 
Rush vy. Metropolitan Life Ins. Co., 
(Mo.App.) 63 S.W.(2d) 453; Toole v. 
BHranklin : hav. ‘Co.,, 291 Ps .1101, £58 
Wash. 696. But see Schaefer. v. 
Lowell-Krekeler Grocery Co., (Mo. 
App.) 49 S.W.(2d) 209 (holding in a 
workmen’s compensation case that, in 
such proceedings hospital records are 
by statute made admissible, and go- 
ing on to state that, in the absence of 
a showing that such records were 
made by the attending physician, they 
are admissible). 


[a] Under statute privileging in- 
formation obtained by registered 
nurses, hospital records have been ex- 
cluded. Sparer v. Travelers’ Ins. Co. 
of Hartford, Conn., 173 N.Y.S. 673, 185 
App.Div. 861. 


84 Mahegan vy. Faber, 149 N.W. 
397, 158 Wis. 645. 


85. Wills v. National Life & Ac- 
cident Ins. Co., 162 N.E. 822, 28 Ohio 
App. 497. 


s 


EH. 920, 184 N.Y. 54, 6 Ann.Cas. 26,°35 
N.Y.Civ.Proc. 329; Grattan v. Metro- 
politan L. Ins. Co., 80 N.Y. 281, 36 Am. 
R. 617; Edington v. New York Mut. 
L. Ins. Co., 67 N.Y. 185; Cahen v. Con- 
tinental L. Ins. Co., 41 N.Y.Super. 296 
[rev on other grounds 69 N.Y. 300]. 


87. Aspy v. Botkins, 66 N.E. 462, 
160 Ind. 170; Bigler v. Reyher, 43 Ind. 
112; Citizens St. R. Co. v. Shepherd, 
62 N.E. 300, 29 Ind.App. 412, 65 N.E. 
765, 30 Ind.App. 193; Post v. State, 42 
N.E. 1120, 14 Ind.App. 452; Provident 
Life & Accident Ins. Co. v. Chapman, 
118 So. 437, 152 Miss. 747; Dambmann 
v. Metropolitan St. Ry. Co., 106 N.Y. 
S. 221, 55 Mise. 60 [rev on other 
grounds 119 N.Y.S. 1122, 135 App.Div.. 
909]. 


88. U.S.—Travelers’ Ins. Co. 
Hartford, Conn., v. Bergeron, 
(2d) 680 [cert den 49 S.Ct. 33, 278 
U.S. 638, 73:L.Ed. 553]; Union Pac. 
shee v. Thomas, 152 F. 365, 81 C.C.A. 
491. 


Cal.—In re Gird’s Estate, 108 P. 499, 
157 Cal. 534, 187 Aqn.S.R. 131. 


Iowa.—City of Cherokee v. AXtna 
Life Ins. Co. of Hartford, Conn., 247 
N.W. 495, 215.lowa 1000; In re Harm- 
sen, 167 N.W. 618, L.R.A.1918E 973; 
Blossi v. Chicago, etc., R. Co., 123 N. 
W. 360, 144 Iowa 697, 26 L.R.A.N.S. 
255; Woods v. Lisbon, 116 N.W. 143, 
138 Iowa 402, 128-Am.S.R. 208, 16 L.R. 
A.N.S. 886 and note; Herries v. Wa-- 
terloo, 86 N.W. 306, 114 Iowa 374. 


La.—State v. Lyons, 37 So. 890, 118: 
La. 959. 


Mo.—Green v. St. Louis Terminal 
R. Assoc., 109 S.W. 715, 211 Mo. 18. 


Neb.—Crawford v. State, 216 N.W. 
294, 116 Neb. 125; Nichols v. State,. 
191 N.W. 333, 199 Neb. 335. 


N.Y.—People v. Austin, 93 N.E. 57, 
199 N.Y. 446, 25 N.Y.Cr. 162; Griffiths: 
v. Metropolitan St. R. Co., 63 N.E. 808, 
T7LON IY 1065" 1 AmuNesleR? (62 0erse: 
N.Y.Civ.Proc. 106; People v. Harris, 
33) NtH65, 086 Naw 423. Ol IN yeCas 
260; Gray v. New York, 122 N.Y.S. 
118, 137 App.Div. 316; Jennings v. 
Supreme Council R. A. B. A., 81 N.Y.S. 
90, 81 App.Div. 76; Henry v. New 
York, cto, ar..€o., LO Nias. OO se Ot 
Hun 76, 19 N.Y.Civ.Proc. 188; Stowell 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tify as to what he observed or learned as to a per- 
son’s condition before the relation of physician and 
patient was established between himself and such 
person,®® or as to matters which transpired or which 
he observed after the relation had ceased.°° 
fessional relation precluding a disclosure of infor- 
mation acquired arises where a physician employed 
for that purpose alone makes an examination of a 
person charged with crime in order to pass on his 
sanity,®! or to search for physical symptoms bearing 
on his guilt or innocence ;°” but, where the physician 
called on accused with a view of treatment, if he was 
affeeted with disease, it has been held that the infor- 
mation so obtained was privileged. 
there any professional relation between an applicant 
for life insurance and the medical examiner of the 
insurance company,®* or applicant for a federal pen- 
sion and a physician employed by the government to 


v. American Co-operative Relief As- 
soc., 5 N.Y.S. 238, 52 Hun 6138, 1 Silv. 
Sup. 246; In re Freeman, 46 Hun 458; 
Babcock v. People, 15 Hun 347; Ken- 
dall v. Grey, 2 Hilt. 300. 


N.D.—Booren v. McWilliams, 145 N. 
W. 410, 26 N.D. 558, Ann.Cas.1916A 
388. 


Utah.—State v. Dean, 254 P. 142, 69 
Utah 268. 


Wash.—State v. Winnett, 92 P. 904, 
48 Wash. 93; Dubcich v. Grand Lodge 
A. O. U. W., 74 P. 832, 33 Wash. 651. 


Wis.—MeGinty v. Brotherhood of 
Railway Trainmen, 164 N.W. 249, 166 
Wis.. 83. 


{a] Rule applied.—Voluntary com- 
munications to a physician not then 
employed as such, and not necessary 
to professional services, are not privi- 
leged. Crawford v. State, 216 N.W. 
294, 116 Neb. 125. 


[b] Physician-patient relationship 
held to be established.—In an action 
against a physician for negligent 
treatment communications by the pa- 
tient to another physician, who had 
treated him both before and after his 
treatment by defendant, were privi- 
leged, the relation of physician and 
patient having been established. 
Gunn v. Robinson, 171 N.Y.S. 692, 103 
Mise. 547 [rev on other grounds 176 
N.Y.S. 901, 188 App.Div. 948]. 


Presumptions and burden of proof 
see infra § 622. 


89. Smoot v. Kansas City, 92 S.W. 
363, 194 Mo. 513; Matter of Loewen- 
pnd Estate, 21 N.Y.S, 931, 2. Misc: 

ue 


90. Arnold v. Ft. Dodge, D. M. & S. 
R. Co., 173 N.W. 252, 186 Iowa 538; 
People v. Koerner, 48 N.E. 730, 154 
N.Y. 355, 12 N.Y.Cr. 503; Edington v. 
YVetnal ie ins: Co.) TN. Yi 564 [rev 13 
Hun 543]; State v. Wade, 150 S.E. 32, 
197 N.C. 571; Strafford v. Northern 
Pac. Ry. Co., 164 P. 71, 95 Wash. 450. 


fa] Rule applied.—In a seduction 
prosecution, excluding the prosecu- 


trix’ statement to a physician about ; 


the paternity of an unborn child, made 
after the relation terminated, was 
held prejudicial error. State v. Wade, 
150 S°H; 32,°197_ N.C. 571. 


Duration and termination of rela- 
tionship see Physicians and Surgeons 


§ 99. 
91. Nesbit v. People, 36 P. 221, 19 
Colo. 441; State v. Genna, 112 So. 655, 


163 La. 701 [cert den 48 S.Ct. 22, 275 
Dis. 522,. 2 plu.wd.. 40515. People, v. 
Austin, 93 N.E. 57, 199 N.Y. 446; Peo- 
ole v. Furlong, 79 N.E. 978, 18% N.Y. 


, 


a 


4 


WITNESSES 


No pro- 


Neither is 


198, 20 N.Y.Cr. 485; People v. Sliney, 
SonIN Hue LoO wlan ON. Nab.) t OUNiYG er: 
303; People v. Kemmler, 24 N.E. 9,119 
N.Y. 580; Dodd v. State, 201 S.W. 
1014483, Tex.Cr, 160; 


92. Ariz.—Garcia v. State, 274 P. 
£66,'35, Ariz. 35. 


Iowa.—State v. Height, 91 N.W. 
935, 117 Iowa 650, 94 Am.S.R. 323, 59 
L.R.A. 437. 


La.—State v. McCoy, 38 So. 730, 109 
La. 682. 


Miss.—Norwood v. 
733, 158 Miss. 550. 


Utah.—State v. Dean, 254 P. 142, 69 
Utah 268. 


“Where a person is examined by a 
physician at the instance or with the 
approval of officers of the law for the 
purposes of law enforcement, and 
when the person so examined then and 
there knows, or the facts are such 
as to reasonably give knowledge that 
the examination is solely for the pur- 
pose aforesaid, and no illegal or other- 
wise wrongful means are used to Se- 
cure the examination or inspection, 
the statute is not available.” Nor- 
wood v. State, supra. 


[a] Thus (1) where, in a prosecu- 
tion for rape, it appears that the 
prosecutrix has contracted a venereal 
disease, there is no' privilege as to the 
result of an examination of defendant 
made to ascertain whether he has the 
same disease. State v. Height, 91 N. 
W. 935, 117 Iowa 650, 94 Am.S.R. 323, 
59°) DaiRAG . 437. (2) Where there 
would probably be human blood on 
accused’s underwear and person if he 
were guilty of the crime charged and 
on request he allowed a physician to 
examine his underwear and person, 
the knowledge obtained by the physi- 
cian was not privileged. Norwood v. 
State, 130 So. 733, 158 Miss. 550. 


93. State v. Moore, 204 N.W. 341, 
52 N.D. 633. 


94. Travelers’ Ins. Co. v. Pomer- 
antz, 218 N.Y.S. 490, 218 App.Div. 431 
[aff 207 N.Y.S. 81, 124 Misc. 250, and 
rev on other grounds 158 N.E. 21, 246 
N.Y. 63]; Lynch v. Germania L. Ins. 
Co., 116 N.Y,S. 998, 132 App.Div. 571; 
Moutzoukos v. Mutual Ben. Health & 
Accident Ass’n, 254 P. 1005, 69 Utah 
309; McGinty v. Brotherhood of Rail- 
waa Trainmen, 164 N.W. 249, 166 Wis. 

oO. 

95. City of Cherokee v. Adtna Life 
Ins. Co. of Hartford, Conn., 247 N. 
W. 495, 215 Iowa 1000. But see Cruce 
v. Missouri Pac. R. Co.,. 287 S.W. 583, 
171 Ark. 1074 (holding information 
obtained by government’s medical ex- 


State, 130 So. 
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examine applicant,®® or a lunatic and the official 
physician in charge of a state hospital for the in- 
sane,®® which precludes a disclosure by the latter of 
information he acquired when examining the appli- 
eant or the lunatie. 
patient exists giving rise to the privilege, although 
the physician was called in to make an examination 
of the patient by another physician,’ or was an 
assistant physician or surgeon in the hospital where 
the patient was taken for treatment,°® but the priv- 
ilege does not extend to an interne in the hospital 
who was not legally admitted to practice. 
physician has attended on a person, under circum- 
stances calculated to induce the opinion that the visit 
was of a professional nature, and the visit was so 
regarded and acted on by the person, the relation of 
physician and patient may be said to exist.* 


Question of law. 


The relation of physician and 


99 


Where a 


Whether or not the patient con- 


aminer privileged). 
96. Liske v. Liske, 135 N.Y.S. 176. 


97. Ark.—Hogan v. Bateman Con- 
tracting Co., 43 S.W.(2d) 721, 184 Ark. 
842; Mutual Life Ins. Co. of New 
nes v. Owen, 164 S.W. 720, 111 Ark. 


Iowa.—Arnold v. Ft. Dodge, D. M. & 
S. R. Co., 173 N.W. 252, 186 Iowa 538. 


Minn.—Leonczak v. Minneapolis, St. 
P. & S. S. M. Ry. Co., 201 N.W., 551, 
161 Minn. 304. 


Miss.—Provident Life & Accident 
Ins. Co. v. Chapman, 118 So. 437, 152 
Miss. 747. 


Wis.—Green v. Nebagamain, 89 N. 
W. 520, 113 Wis. 508. 


[a] Reason for rule.—The act of 
the physician employed in calling in 
assistants will be treated as the act 
of the patient in such case. Provident 
Life & Accident Ins. Co. v. Chapman, 
118 So. 437, 152 Miss, 747. 


[b] Tlustration.—Where a physi- 
cian, while attending a patient, calls 
in another physician, who is present 
at the examination of the patient, but 
takes no part therein, and does not 
prescribe, such visiting physician can- 
not, under the statute, disclose the 
facts so learned, if the patient objects 
to such disclosure. Green v. Nebaga- 
main, 89 N.W. 520, 113 Wis. 508. 


[c] K-ray pictures.—A physician 
employed to take an X-ray, picture of 
a fractured arm, and who helps to in- 
terpret it, and advises with the pa- 
tient’s regular physician as to treat- 
ment, cannot testify as to facts 
learned during such employment, if 
the patient claims privilege. Shaw v. 
Sine of Nampa, 171 P..1132, 31 Idaho 


[d] Another physician performing 
operation.—Where an attending phy- 
sician deems a surgical operation 
necessary, and another physician ac- 
tually performs it, he is incompetent 
to testify as to information acquired 
at the operation. Jones v. City of 
Caldwell, 130 P. 995, 23 Idaho 467. 


98. Smart v. Kansas City, 105 S. 
W. 709, 208 Mo. 162, 123 Am.S.R. 415, 
14 L.R.A.N.S. 565, 138 Ann.Cas, 932; 
Garrett v. City of Butte, 221 P. 537, 
69 Mont. 214; Sparer v. Travelers’ 
Ins. Co. of Hartford, Conn., 173 N.Y. 
S. 6738, 185 App.Div. 861; Casson v. 
Schoenfeld, 166 N.W. 28, 166 Wis. 401, 
L.R.A.1918C 162. 


99. Borosich v. Metropolitan Life 
Ins. Co., 210 N.W. 829, 191 Wis. 239. 


1. People_v. Stout, 3 Park.Cr. (N. 
Y.) 670. 
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sulted with the physician as to give rise to the priv- 
ilege has been held to be partly a legal question as to 
which the physician possessed no judgment.’ 


Statements of third persons. A statement by a 
person to a physician treating a third person is not 
privileged as the physician and patient relationship 
does not exist between the physician and the person 
making the statement,* although necessary infor- 
mation as to the patient’s ailment, derived from the 
statements of others present at the time, has been 
held to be privileged.* 


[§ 591](2) Employment by Patient. It is not 
necessary that the physician should be employed by 
the patient;® and so, where the person or corpora- 
tion responsible for an accident has employed a phys- 
ician to treat the injured person, such physician can- 
not testify as to what he learned from his patient.® 
Where a hospital is maintained by a corporation for 
its employees, and supported in whole or in part by 
contributions reserved from the wages of the em- 
ployees for that purpose, the relation of physician 
and patient exists between a physician employed in 


[a] Belief of patient that relation 
still exists.—Where a physician has 
attended a patient, the privilege ap- 
plies to a statement made to him ata 
subsequent visit, where the patient 
still regards him as his physician, al- 
though the physician does not regard 
himself as such, and so, where a} Hun 43. 
physician was employed to attend a 6 
patient, and afterward the family ‘ 
physician took charge of the case, 
but within a few hours the physician 
first called again visited the patient, 


L.Ed. 1146]; 
N.E. 


WITNESSES 


P., 70 N.B. 117,178 N.Y. 63, 64 L.R.A. 
839 [aff 25 S.Ct. 754, 198 U.S. 508, 49 
Renihan v. Dennin, 9 
320, LOS-NoOY., 673, 67 4Am.R. 
18 Abb.N.Cas. 101; Duggan v. Phelps, 7 
81 N.Y.S. 916, 82 App.Div. 509; R 
tan v. Metropolitan L. Ins. 


U.S.—Arizona & N. M. Ry. Co. 
v. Clark, 207 F. 817, 125 C.C.A. 305 [aff 
35 S.Ct. 210, 235 U.S. 669, 59 L.Ed. 8. 
415, L.R.A.1915C 834]; 
Co. v.. Thomas, 152 
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such hospital and an employee who is treated there- 
in.* Where the purpose of the physician was two- 
fold, to treat the injured person and to question him 
with a view of getting admissions favorable to his 
employer, the interview cannot be split into parts, 
and the physician is incompetent as to everything 
that passed.® A refusal by the patient’to employ the 
physician after he had been examined by the physi- 
cian with a view of being treated, when he discovered 
he was in defendant’s employ, does not prevent the 
physician and patient relationship so as to enable 
the physician to testify as to what he learned, over 
the objection of the patient.°® 


[§ 592] (8) Person by Whom Information Ac- 
quired Must Be Physician. The rule against disclo- 
sure applies only to those who are engaged as general 
practitioners of medicine and surgery, and whose 
business as a whole comes within the definition of 

“physician” or “surgeon.”?° For example, in the ab- 
sence of a statute so providing, there is no privilege 
as to information acquired by a dentist,1! a druggist 
or prescription clerk,!? an orthopedist,?? a chiroprac- 


did not treat the patient professional- 
ly is incompetent. Pennsylvania R. 
Co. v. Hough, 161 N.B. 705, 88 Ind. 
App. 601. 


Johnson v. Missouri Pac..R. Co., 
269 S.W. 67, 167 Ark. 660; McRae v. 
Hrickson, 82°P. 209; 1° Cal. App. 326; 
Colorado Fuel, ete., Co. v. Cummings, 
46 P. 875, 8 Colo.App. 541. 


_ Obermeyer v. F. H. Logeman 
Chair Mfg. Co., 96 S.W. 673, 120 Mo. 
App. 59 [aff 129 S.W. 209, 229 Mo. 97]. 


770, 


Grat- 
Co., 24 


Union Pac. eR, 
Hs OO Ds Soe ee AS 


a statement made to him by the 
patient at the latter visit was privi- 
leged. Patterson & Son v. Cole, 73 P. 
54, 67 Kan. 441; Neice v. Farmers’ 
Co- -op. Creamery & Supply Co., 133 N. 
W. 878, 90 Neb. 470. 


2. Nowak y. Brotherhood of Amer- 
ipan Yeomen, 162 N.H. 589, 249 N.Y. 
78. 


3. Cromeenes v. Sovereign Camp, 
ve O. W., 224 S.W. 15, 205 Mo.App. 


[a] Tllustration.—In an action on 
a benefit certificate defended on the 
ground that the member had misrepre- 
sented that he had not suffered from 
gonorrhea within a specified period 
prior to the application, testimony of 
a physician, who was treating the 
eyes of a baby suffering from gonor- 
rheal affection, that the member had 
told the doctor that he, the member, 
had had gonorrhea, was held not privi- 
leged, since the statement was not 
made to the doctor in his professional 
capacity, the baby, and not the mem- 
ber, being the patient. Cromeenes v. 
Sovereign Camp, W. O. W., 224 S.W. 
15, 205 Mo.App. 419. 


4. Pine v. Mutual L. Ins. Co., 
Oi aNe Xs 


5; jase PaGwinektea | OO. FV 
Thomas, 152 F. 365, 81 C.C.A. 491. 


Ark.—Cruce v. Missouri Pac. R. Co., 
287 S.W. 583, 171, Ark. 1074. 


Idaho.—Brayman v. Russell & Pugh 
Lumber Co., 169 P. 932, 31 Idaho 140 
[eit Cyc]. 

Iowa.—City of Cherokee v. AXtna 
Life Ins. Co. of Hartforg, Conn., 247 
N.W. 495, 215 Iowa ‘1000; Walmer- 
Roberts v. Hennessey, 181 N.W. 798, 
191 Iowa 86. 


N.Y.—Meyer v. Supreme Lodge K. 


491. 


Cal.—Freel v. Market St. Cable R. 
Co.) '8t P32738 0) 97 Cal40. 


Colo.—Colorado Midland R. Co. v. 
McGarry, 92 P. 915, 41 Colo. 398. 


Ind.—Louisville & S. I..Traction Co. 
v. Snead, 93 N.E. 177, 49,Ind.App. 16; 
New York, C. & St. L. R. Co. v. Mush- 
rush, 37 N.E. 954, 38 N.E. 871, 11 Ind. 
App. 192. 


Iowa.—Battis v. Chicago, etc, R. 
Co., 100 N.W. 5438, 124 Iowa 623; Keist 
v. Chicago Great Western R. Co., 81 
N.W. 181, 110 Iowa 32; Raymond v. 
Burlington, etc., R. Co., 21 N.W. 495, 
65 Iowa 152. 


Mo.——-Obermeyer v. F. H. Logeman 
Chair Mfg. Co., 96 S.W. 673, 120 Mo. 
App. 59 {aff 129 S.W. 209, 229 Mo. 97]; 
Haworth vy. Kansas City Southern R. 


Co., 68 S.W. 111, 94 Mo.App. 215; 
Weitz v. Mound City R. Co., 53 Mo. 
App. 39. 


Utah.—Munz v. Salt Lake City R. 
Co., 70 PB. 852, 25 Utah 220. 


Wis.—Cohodes v. Menominee & 
Marinette Light & Traction Co., 135 
N.W. 879, 149 Wis. 308, 


[a] Physician in hospital. — A 
physician in a hospital maintained by 
a railroad company, who attends a 
person brought to the hospital for 
treatment for injuries received in a 
collision while a passenger, sustains 
to such person the confidential rela- 
tion of physician to a patient, and he 
is incompetent to testify over the ob- 
jection of such person. MHoltzen v. 
Missouri Pac. Ry. Co., 140 S.W. 767, 
159 Mo.App. 870. 


[b] Affidavit.—An affidavit which 
fails to state that the physician sent 


9. Kansas City Southern Ry. Co. 
v. Miller, 175 S.W. 1164, 117 Ark. 396. 


10. Cincinnati, HS¢ . Di B.Coe-iw. 
Gross, 114 N.H. 962, 186 Ind. 471; Peo- 
ple v. De France, 62 N.W. 709, 104 
Mich, 563, 28 I.R.A. 139; Nowak v. 
Brotherhood of American Yeomen, 162 
N.E. 589, 249 N.Y. -78; Naudzius.v. 
Metropolitan Life Ins. Co., 238 N.Y.S. 
702, 186 Mise. 167. 


[a] Sergeant in army medical 
corps.—A sergeant of the United 
States army medieal corps, not a phy- 
sician, acting under regulations of the 
army in furnishing medical or pro- 
phylactic treatment for venereal dis- 
eases, and who does not fall within 
the rule prohibiting assisting nurses 
from testifying as to confidential 
communications to physicians, may 
testify to the fact that application 
was made to him for such treatment, 
and as to the nature of the service 
rendered, where such facts are mate- 
rial to throw some light on the ques- 
tion in issue. Culver v. Union Pace. R. 
Co., 199 N.W. 794, 112 Neb. 441. 


“Physician” see Physicians and Sur- 
geons § 4. 


“Surgeon” see Physicians and Sur- 
geons § 6. 


11. People v. De France, 62 N.W. 
709, 104 Mich. 568, 28 L.R.A. 239; 
Howe v. Regensburg, 132 N.Y.S. 837, 
75 Mise. 132. 


A 
12. Brown v. Hannibal, etc., R. Co., 
66 Mo. 588; Deutschmann vy. Third - 
Ave. R. Co., 84 N.Y.S. 887, 87 App.Div. 
5038, 14 N.Y.Ann.Cas. 106. 


13. William Laurie Co. y. McCul- 
lough, 90 N.H. 1014, 92 N.H. 337, 174 
Ind. 477, Ann.Cas. 1913A 49. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tor,!* Christian Science practitioner,® or a veter- 
inary surgeon.t® The privilege does not extend to 
persons who are not licensed to practice as physi- 
cians or surgeons,!? although a failure to register 
the license as required by law does not destroy the 
privilege.t8 A statute precluding a disclosure only 
by a physician duly authorized to practice under the 
laws of the state in which his testimony is offered 
has been held not to extend the privilege to physi- 
cians authorized to, and practicing in, another 
state.1° 


[§ 593] (4) Payment for -Services. The rule 
against the disclosure by a physician of information 
acquired by him in his professional capacity is not 
dependent on his receiving any compensation for his 
services,?° and a fortiori the fact that the physician 
is paid by a person other than the patient does not 
destroy the privilege.?? 

[§ 594] (5) Consent of Patient. The rule of 
privilege applies in the case of a physician who treats 
a patient without his consent, and even though the 
patient objects to being treated.?? 
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[§ 595] (6) Partner of Physician. Where two 
physicians are partners, one of them is not compe- 
tent to testify as to what he learns of the condition 
of a patient of the other when such patient is at the 
offices of the firm for treatment.** 


[§ 596] c. Matters to Which Privilege Extends— 
(1) Confidential Nature. The privilege extends only 
to matters which are in their nature confidential, 
and does not prevent a physician from testifying as 
to matters, the disclosure of which involves no breach 
of professional confidence.** 


[§ 597] (2) Relation of Information to Treat- 
ment—(a)* Professional Treatment Must Be Con- 
templated. In order to render a physician incom- 
petent, the information which he is called on to 
disclose must have been acquired in his profes- 
sional capacity while attending the patient.?°® 
Where the physician was sent by another merely 
to examine a person, and the physician so informs 
the person, and does not attempt to treat him, the 
physician and patient relationship does not exist so 
as to give rise to the privilege,?® although, where an 


14. S. H. Kress & Co. v. Sharp, 126 
So. 650, 156 Miss. 693, 68 A-.L.R. 167. 


15. In re Mossman’s Estate, 6 P. 
(2d) 576, 119 Cal.App. 404 
16. Hendershot v. Western Union 


Tel. Co., 76 N.W. 828, 106 Iowa 529, 68 
Am-S.R. 3138. 


ht Wiel v. Cowles, 45 Hun (N.Y.) 
18. McGillicuddy v. Farmers’ L. & 


Co: bb NOY.S. 242, 26 Mise: 55,28 
ING Mol Wider OC, KOOL. 


19. Colorado Springs, etc., R. Co. 
v. Fogelsong, 94 P. 356, 42 Colo. 341; 
Head Camp P. J. W. W. v. Loeher, 68 
P. 136, 17 Colo.App. 247. 


20. In re Hallenberg’s Guardian- 
ship, 174 N.W. 443, 144 Minn. 39; 
Smart v. Kansas City, 105 S.W. 709, 
208 Mo. 162, 123 Am.S.R. 415, 14 L.R. 
A.N.S. 565 and note, 13 Ann.Cas. 932. 


21. Holtzen v. Missouri Pac. Ry. 
Co., 140 S.W. 767, 159 Mo.App. 370; 
Noble v. Kansas City, 68 S.W. 969, 95 
Mo.App. 167. 


[a] Free patient.—That an injured 
person, being incapable of volition in 
the selection of a physician, was tak- 
en to a hospital where he was treated 
as a free patient, did not deprive him 
of the right to have physicians treat- 
ing him excluded from testifying as 
to information acquired in their pro- 
fessional capacity. Bauch y. Schultz, 
180 N.Y.S. 188, 109 Mise. 548. 


22. Meyer v. Supreme Lodge K.P., 
70 N.E. 111, 178 N.Y. 63, 64 L.R.A. 839 
[aff 25 S.Ct. 754, 198 U.S. 508, 49 L.Ed. 
1146]. 


[a] MTllustration.—Where a person 
in extremis, incapable of acting or de- 
eciding for himself, protests against 
being treated by one, called in by a 
third person, whom he knew to be a 
physician about to prescribe for him, 
but in spite of such protests the 
physician stays and, partly in answer 
to questions and partly through vol- 
untary disclosures, obtains informa- 
tion which enables him to apply the 
proper remedy, the relation of physi- 
cian and patient exists and the com- 
munications are privileged. Meyer v. 
Supreme Lodge K.P., 70 N.H. 111, 178 
INDY 68004, .amkA., 839. bath 25 S.Ct. 
754, 198 U.S. 508, 49 L.Ed. 1146]. 


Hogan v. Bateman Contracting 
43 S.W.(2d) 721, 184 Ark. 842; 


, 


23. 
Co., 


t 


tna Ins, Co. v. Deming, 24 N.H. 86, 
375, 123 Ind. 884; Mississippi Power 
& Light Co. v. Jordan, 143 So. 483, 164 
Miss. 174. 


24. Seifert v. State, 67 N.H. 100, 160 
Ind. 464, 98 Am.S.R. 340; Holloway 
v. Kansas City, 82 S.W. 89, 184 Mo. 
19; Hamilton v. Crowe, 75 S.W. 389, 
175 Mo. 634; Linz v. Massachusetts 
Mut. L. Ins. Co., 8 Mo.App. 363; Beck- 
er v. Metropolitan L. Ins. Co., 90 N.Y. 
S. 1007, 99 App.Div. 5 [rev 87 N.Y.S. 
980, 48 Mise. 99]; Pandjiris v. Mc- 
Queen, 13 N.Y.S. 705; Burley v. Barn- 
hard, 9 N.Y.St. 587. 


25. U.S.—Travelers’ Ins. Co. of 
Hartford, Conn. v. Bergeron, 25 F.(2d) 
680 [cert den 49 S.Ct. 33, 278 U.S. 638, 
(IVT. 5d5dde), Union pPaen R. CO. Vv. 
Thomas, 152 F. 365, 81 C.C.A. 491. 


Ind.—Seifert v. State, 67 N.H. 100, 
160 Ind. 464, 98 Am.S.R. 340; Bower 
v. Bower, 41 N.H. 523, 142 Ind. 194. 


Iowa.—City of Cherokee v. Attna 
Life Ins. Co., 247 N.W. 495, 215 Iowa 
1000; Sutcliffe v. Iowa State Travel- 
ing Men’s Assoc., 93 N.W. 90, 119 Iowa 
220, 97 Am:S.R. 298. 


Kan.—Clark v, State, 
Kan.App. 782. 


Mich.—Cooley vy. Foltz, 48 N.W. 176, 
85 Mich. 47. 


Minn.—Jacobs vy. 


61 P. 814, 8 


Cross, 19 Minn. 


Mo.—Chlanda v. St. Louis Transit 
Co., 112 S.W. 249, 213 Mo. 244; Green 
v. St. Louis Terminal R. Assoc., 109 
S.W. 715, 211 Mo. 18. 


: Mont.—Territory v. Corbett, 3 Mont. 
0. 


N.Y.—People v. Austin, 93 N.E. 57, 
199 N.Y. 446; Griffiths v. Metropolitan 
Stud. Co... 66 IN.) 3808, LIL ONY. 106, 
11 Am.Negl.R. 621, 33 N.Y.Civ.Proc. 
106; Fisher v. Fisher, 29 N.E. 951, 129 
N.Y. 654, 3 SilviA.~ 640, 22 Ny Civ. 
Proc. 48; In re Freeman, 46 Hun 458. 
St also Babcock v. People, 15 Hun 
347. 


Wis.—In re Williams’ Estate, 202 N. 
W. 314, 186 Wis. 160; Smits vy. State, 
130 N.W. 525, 145 Wis. 601; James vy. 
State, 120 N.W. 320, 124 Wis. 130; In 
re Bruendl’s Will, 78 N.W. 169, 102 
Wis. 45. 


[a] Business and social relations. 
—The privilege does not preclude tes- 


timony of a physician as a nonexpert 
witness to facts and circumstances, 
based on relations and conversations 
with a testator, derived solely from 
business and social relations, discon- 
nected pnd segregated from the rela- 
tion of physician and surgeon, and 
from giving his opinion, based on 
these facts, as to testamentary ca- 
pacity. Estes v. McGehee, 97 So. 530, 
133 Miss. 174. 


[b] Rule applied.—(1) Where, with 
a view to applying for a release from 
guardianship for mental incapacity, a 
woman submitted to an examination 
by a physician to ascertain whether 
she was not mentally competent to 
manage her affairs, the physician was 
not precluded from testifying as to 
the examination. In re Bruendl’s 
Will, 78 N.W. 169, 102 Wis. 45. (2) 
Where the state has had a physician 
examine the prosecuting witness in a 
rape case, it has been held that the 
information obtained by the physician 
is not privileged. Leard v. State, 235 
P. 248, 30 Okl.Cr. 191 [cit Cyc]; James 
v. State, 102 N.W. 320, 124 Wis. 130. 


[ec] Examination to determine 
pregnancy.—Where a prosecutrix in 
bastardy submitted to a physical ex- 
amination for the sole purpose of de- 
termining the state of pregnancy in 
order to satisfy defendant as to 
whether he was the father of the 
child, the physician who made the 
examination was competent to testify 
as to her statements to him as to the 
date of her first sexual intercourse 
with defendant. Clark vy. State, 61 P. 
814, 8 Kan.App. 782. 


ae U.S.—U. S. v. Cole, 45 F.(2d) 


Cal.—Harrison v. Sutter St. R. Co., 
47 P. 1019, 116 Cal. 156; Freel v. Mar- 
ie Stable RR... Col, iS 17.80, 97 Cans 


Ind.—Chicago, I. & L. Ry. Co. v. 
Gorman, 94 N.E. 730, 47 Ind.App. 432. 


Minn.—Cherpeski v. Great Northern 
Ry. Co., 150 N.W. 1091, 128 Minn. 360. 


Mo.—Michaels v. ‘Harvey, (App.) 
179 S.W. 735; Arnold v. Maryville, 85 
S.W. 107, 110 Mo.App. 254. 


N.Y.—Henry v. New York, ete., R. 
Co.,. 10 Ni¥S.508,.57% Huni(6,. LoaNuve 
Civ.Proc. 188; Heath v. Broadway, 
etc., R. Co., 8 N.Y.S. 868, 57 N.Y.Su- 
per. 496. 
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injured person consults a physician for the sole pur- 
pose of securing his testimony as a witness, it has 
been held that the physician was incompetent over 
the objection of the patient to testify as to what was 
disclosed to him;?7 and, where a physician, although 
called in for the sole purpose of examining an in- 
jured person on behalf of the person or corporation 
charged with liability for the injury, assumes, on re- 
quest or on his own motion, to administer treatment, 
he becomes incompetent to testify as to what he 


Wash.—Osborn v. City of Seattle, 
252 P. 164, 142 Wash. 25. 


Wis.—Hughes vy. Chicago, etc., 
Co., 106 N.W. 526, 126 Wis. 525. 


[a] In action on war-risk insur- 
ance policy, certificate of medical of- 
ficers respecting physical examination 
nine days before discharge was held 
SS aa U.S. ve Cole; 45 F3¢2d) 
33 


[b] Examine to determine ability 
to work.—Facts ascertained by physi- 
cians while making an examination of 
plaintiff to ascertain his physical abil- 
ity to work on a railroad, and not to 
enable them to prescribe for plaintiff, 
were not privileged. Cherpeski v. 
Great Northern Ry. Co., 150 N.W. 
1091, 128 Minn. 360. 


[c] Bxamination under order of 
court.—Communications by a party, 
suing for personal injuries, to a 
physician examining him under order 
of court, are not privileged. McGuire 
v. Chicago & A. R. Co., (Mo.) 178 S.W. 
‘79, L.R.A.1915F 888. 


{d] Treatment as preparation for 
expert testimony.—Where a physi- 
cian is engaged to treat and examine 
an injured person for the purpose of 
acquiring the knowledge necessary to 
qualify him as an expert witness, in 
an action for such injury he is not 
necessarily disqualified as such by the 
fact that he also treated the patient 
professionally. Anderson v. Minne- 
apolis, etc., R. Co., 114 N.W. 744, 103 
Minn. 184 [dist, on the grounds that 
that case holds no further than that a 
physician who testifies to facts com- 
ing under his notice during the per- 
formance of his professional duties 
is not necessarily an expert witness, 
Le Mere v. McHale, 15 N.W. 682, 30 
Minn. 410]. 


27. Doran v. Cedar Rapids, etc., R. 
Co., 90 N.W. 815, 117 Iowa 442. 


28. Battis v. Chicago, etc., R. Co., 
100 N.W. 548, 124 Iowa 623. 


29. See supra § 234. 
30. See supra § 588. 


Si Uk S.—Dnion" Pach = Ri Com ty 
Thomas, 152 EF. 365, 81 C.C.A. 491. 


Ark.—Brotherhood of Railroad 
Trainmen y. Long, 53 S.W.(2d) 433, 
136, Arke 320° Burris’ v. State, 273 S. 
W. 19, 168 Ark. 1145; Hammel v. St. 
Louis, I; M. & S. R. Co., 168 S.W. 144, 
413 Ark. 296; Collins v. Mack, 31 Ark. 
684. 


Cal.—In re Black’s Estate, 64 P. 695, 
132 Cal. 392. But see McRae v. Erick- 
son, 82 P. 209, 1 Cal.App. 326 (holding 
that all statements made by a patient 
to his attending physician are priv- 
ileged). 


Colo.—Cook y. People, 153 P. 214, 60 
Colo. 268. 


Iowa.—City of Cherokee v. Attna 
Life Ins. Co., 247 N.W. 495, 215 Iowa 
1000; State v. Masters, 198 N.W. 509, 
197 Iowa 1147, 


Mich.—Perry v. Hannagan, 241 N. 


R. 


WITNESSES 


Treat. 


form his duty,?+ 


W. 232, 257 Mich. 120, 79 A.L.R. 1127; 
Steketee v. Newkirk, 138 N.W. 1034, 
173 Mich. 222; Campau v. North, 39 
Mich. 606, 33 Am.R. 433. 


Minn.—Jacobs v. Cross, 
523. 


Mo.—Griffith v. Continental Casual- 
ty Co., 253 S.W. 1048, 299 Mo. 426; 
State v. Carryer, 180 S.W. 850; Chlan- 
da vy. St. Louis Transit Co., 112 S.W. 
249, 213 Mo. 244; Owens v. Kansas 
City, 'CN CSS) J.) R. Co., App; 225 
S.W. 234; Norton v. Moberly City, 
18 Mo.App. 457. 

Mont.—Garrett v. City of Butte, 221 
P. 53%) 69 Mont.! 214;., Territory v. 
Corbett, 3 Mont. 50. 


19 Minn. 


Neb.—Nichols: w8State, 191 N.W. 
333, 109 Neb. 3835; Koskovich v. 
Rodestock, 185 N.W. 3438, 107 Neb. 
116. 


N.Y.—People v. Austin, 57 N.E. 57, 
199 N.Y. 446; Griffiths v. Metropoli- 
tanuiSt.nckR. Co., 68 9N_B. SOsie ids IN. 
106, 11 Am.Negl.R. 620, 33 N.Y.Civ. 
Proc. 106; People v. Koerner, 48 N.E. 
T3054 INN § 355,07 2s Nays Crika 5 03% 
Hoyt v. Hoyt, 20 N.H. 402, 112 N.Y. 
493; Kelly v. Dykes, 161 N.Y.S. 551, 
174 App.Div. 786 [appeal dism 115 N. 
EB. 1042, 220 N.Y. 653]; De Jong v. 
Erie R. Co., 60 N.Y.S. 125, 43 App.Div. 
427; Herrington v. Winn, 14 N.Y.S. 
612, 60 Hun 235, 20 N.Y.Civ.Proc. 326; 
Henry v. New York, etc., R. Co., 10 


NYE Sano S, wortane 76r LOSING Yo Cis 
Proc. 188; Kendall v. Grey, 2 Hilt. 
300; Matter of Halsey’s Hstate, 9 N. 
YY Sied 4p in Conn. Surr. 2205. In re 
O’Nell’s. Estate, 7 N.Y.S. 197:  Dar- 
|ragh’s Estate, 15 N.Y.St. 452; Matter 


of Boury’s Will, 8 N.Y.St. 809. 


N.D.—State v. Moore, 204 N.W. 341, 
52 N.D. 633 [cit Cyc]; Booren v. Mc- 
Williams, 145 N.W. 410, 26 N.D. 558, 
Ann.Cas.1916A 388. 


Utah.—Dovich y. Chief Consolidat- 
ed Mining Co., 174 P. 627, 53 Utah 522; 
Lombard v. Columbia Nat. Life Ins. 
Co., 168 P. 269, 50 Utah 554; Madsen 
v. Utah Light, ete., Co., 105 P. 799, 36 
Utah 528. 


Wis.—Kenyon v. Mondovi, 73 N.W. 
314, 98 Wis. 50. 


[a] Threats.—In the prosecution 
of a wife for murdering her husband, 
evidence by the physician of deceased 
that on one occasion before the homi- 
cide he overheard deceased make 
threats against defendant’s life was 


not privileged. Myers v. State, 137 N. 


BE. 547, 192 Ind. 592, 24 A.L.R. 1196. 


[b] Refusal to permit removal of 
bullet.—In a prosecution for murder, 
testimony of a physician that defend- 
ant would not allow him to remove a 
bullet from a gunshot wound, or tell 
how it was received, was not privileg- 


ed. Cook v. People, 153 P. 214, 60 
Colo. 263. 
{[c] Statement signed by patient as 


to the cause of his injury is privileged 
when in the nature of a confidential 
communication made to his attending 
physician. . Chicago & lee KOO R Mais 
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learned by his examination.?& 


‘ 
[§ 598] (b) Necessity of Information in Order To 
The privilege does not prohibit a physician 
from testifying in any and all cases in which his pa- 
tient may be a party;*° he is only prohibited from 
testifying as to any confidential communication prop- 
erly intrusted to him in his professional capacity,®° 
which is necessary and proper to enable him to per- 


although there is authority holding 


Shenkel, 104 N.E. 50, 57 Ind.App. 175. 


[d] Walue of nurse’s services.— 
In an action against an estate to re- 
cover the reasonable value of services 
rendered the deceased in his lifetime, 
consisting of nursing during the time 
of deceased’s sickness, testimony of 
physicians of deced@nt as to the gen- 
eral character and value of the serv- 
ices rendered by claimant as nurse 
was admissible under a statute pre- 
cluding a physician from being exam- 
ined “as to any information acquired 
in attending the patient, which was 
necessary to enable him to prescribe 
or act for the patient.” Keller v. 
Gerber, 193 P. 809, 49 Cal.App. 515; 
ete v. Bigelow, 164 N.W. 89, 39 S. 
D. 359: 


[e] Desire to compensate plain- 
tiff—In an action against the estate 
of decedent to recover for services 
rendered, testimony of decedent’s 
physician that he had a conversation 
with deceased on the day prior to her 
death, in which she stated that she 
wanted to compensate plaintiff for 
her services, was not incompetent as 
a disclosure of a confidential com- 
munication made by a patient to her 
physician. Baker v. Lyell, 242 S.W. 
703, 210 Mo.App. 230. 


{f] Particular statute construed.— 
A statute including in the privilege 
communications respecting physical 
defects and injuries, and the time, 
manner and circumstances under 
which ailments were incurred, does 
not excuse a physician from testify- 
ing as to the time, manner, and cir- 
cumstances of a street car accident 
resulting in injuries to a passenger, 
as such are not confidential in their 
nature. Armstrong v. Topeka Ry. Co., 
144 P. 847, 93 Kan. 493. 


[eg] Bule applied.—(1) A physician 
was not incompetent to testify as to 
a patient’s statements that he did not 
think life worth living, and that he 
had as well jump in the river, be- 
cause it was not information neces- 
sary to enable him to prescribe for 
the patient. Griffith v. Continental 
Casualty Co., 253 S.W. 1043, 299 Mo. 
426. (2) Where the physician had 
treated plaintiff for injuries received 
in a fight, the physician could testify 
that plaintiff had told him that he had 
snapped his revolver during the affray 
but that it had not gone off, the in- 
formation being in no way related to 
the treatment. Koskovich v. Rode- 
stock, 185 N.W. 3438, 107 Neb. 116. (3) 
Where the family physician was also 
a personal friend and business adviser 
of his patient, he can testify to state- 
ments made by his patient to him con- 
cerning an intention to pay for per- 
sonal services, since such statements 
are not communicated to him as a 
physician, and therefore are not priv- 
ileged. Minnis v. Steele, 132 N.E. 
702, 79 Ind.App. 45. (4) The privilege 
does not prohibit a physician from 
testifying that, while professionally 
at the home of a patient, the patient 
stated, in the presence of a daughter, 
that the daughter should be paid for 
services rendered for the patient, the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


~liberally construed.®® 


§§ 598-600] 


that all statements made by a patient to his physi- 
cian while attending him in that capacity for the 
purpose of determining his condition are privileg- 
According to some authority, where the nec- 
essary treatment of an injury is clear to a physician, 
regardless of how it was received, there is no priv- 
ilege as to statements of the injured person to an 
attending physician of the circumstances attending 
So, also, a physician 
who is called to treat a pregnant woman may testify 
as to her statements as to the paternity of her 


ed.8? 


or leading up to the injury.*® 


child. 


Determination of necessity. The word “neces- 
sary” in a statute relating to the privilege should be 
Although great latitude will 
be given to a physician in determining what facts 
should be disclosed as unnecessary to treatment,?°® 
in the last analysis it becomes a judicial question 
whether such disclosures were necessary and prop- 


statement not being connected with 
any examination of the patient or 
with any conversation with reference 
to her ailments. Miller v. Miller, 94 
Nus 2438; £7 Ind. App. 239:" (5) In. an 
action for personal injury from fall- 
ing on ice on a sidewalk, where plain- 
tiff’s statement to the staff physician 
of the hospital was not privileged and 
tended to show that she fell at a dif- 
ferent place than that alleged, ex- 
clusion of the physician’s evidence 
was error. Garrett v. City of Butte, 
221 P. 537, 69 Mont. 214.' (6) In an 
action for breach of marriage prom- 
ise, statements by plaintiff to her 
physician on a visit subsequent to her 
confinement, relative to her relations 
with defendant, were not privileged. 
Booren v. McWilliams, 145 N.W. 410, 
26 N.D. 558, Ann.Cas.1916A 388. (7) 
The testimony of a physician as to 
the general health and mental condi- 
tion of a patient was competent, 
where it was not information “neces- 
sary to enable him to prescribe” with- 
in Comp. L. § 10181, prohibiting a 
physician from disclosing such in- 
formation acquired in attending any 
patient. Steketee v. Newkirk, 138 N. 
W. 1034, 173 Mich. 222. 


32. Erayman v. Russell & Pugh 
Lumber Co., 169 P. 932, 31 Idaho 140; 
Pennsylvania Co. v. Marion, 23 N.E. 
973,05 123, Ind. 415, 18: Am.S.R...330; 7 
fiekicA, 687% Hays. v.. Hays, 97, NE: 
198, 49 Ind.App, 298; Pride v. Inter- 
state Business Men’s Acc. Ass’n of 
Des Moines, 216 N.W. 62, 207 Iowa 
16% 62. A. LR 213. Keistsv.- Chicago 
Great Western R. Co., 81 N.W. 181, 
110 Iowa 32; Raymond vy. Burlington, 
etc., R. Co., 21 N.W. 495, 65 Iowa 152; 
Raymond v. Burlington, ete., R. Co., 
(Iowa) 17 N.W. 923; Yazoo & M. V. 
R. Co. v. Decker, 116 So. 287, 150 Miss. 
621. But see Grossnickle v. Avery, 
(ind.App.) 152 N.E. 288 [reh den 
(App.) 154 N.E. 395] (holding a state- 
ment of injured bicyclist to auto driv- 
er who ran into him, and who was 
also doctor aud attended him, that he 
was looking the other way at time of 
accident, not to be privileged). 


“The physician had no business to 
interrogate his patient for any pur- 
pose or object other than to ascer- 
tain the nature and extent of the in- 
jury, and to gain such other informa- 
tion as was necessary to enable him 
to properly treat the injury and ac- 
complish the object for which he was 
ealled professionally, and such com- 
munications are privileged, and he 
cannot disclose them. If the physi- 
cian took advantage of the fact of 
being called professionally, and while 


WITNESSES 


er:* 


there in that capacity made inquiries 
of the injured party concerning mat- 
ters in which he had no interest or 
eoneern professionally, or for the pur- 
pose of qualifying himself as a wit- 
ness, he cannot be permitted to dis- 
close the information received. The 
patient puts himself in the hands of 
the physician. He is not supposed to 
know what questions it is necessary 
to answer to put the physician in pos- 
session of such information as will 
enable the physician to properly treat 
his disease or injury; and it will be 
conclusively presumed that the physi- 
cian will only interrogate his patient 
on such occasion as to such matters 
and facts as will enable him to prop- 
erly and intelligently discharge his 
professional duty, and the patient 
may answer ali questions propounded 
which in any way relate to the sub- 
ject, or to his former condition, with 
the assurance that such answers and 
communications are confidential, and 
eannot be disclosed without his con- 
sent.” Pennsylvania Co. v. Marion, 
23 N.E. 973, 975, 123 Ind. 415, 18 Am. 
Suiting SOUs ie WrteAn Oil. 


fa] Improper sexual relations.——A 
disclosure by a patient to her physi- 
cian of improper sexual relations is 
privileged. Harris v. Rupel, 14 Ind. 
209. 

33. U.S.—Missouri Pac. Ry. Co. v. 
Castle, 172 H. 841,.97 C.C.A. 124. 

Kan.—Kansas City, etc. R. Co v. 
Murray, 40 P. 646, 55 Kan. 336. 

Mo.—Green v. St. Louis Terminal 
R. Assoc., 109 S.W. 715, 211 Mo. 18. 


N.Y.—Green v. Metropolitan St. R. 
Cu., 63 N.&. 958, 171 N.Y. 201; 89 Am. 
S.R. 807: Gritiiths v. Metropolitan St. 
HR. (O0.,6 Osu NeBiy SOS ids Nit ee t0G, JLT: 
Am.NeglR. 620, 33 N.Y.Civ.Proe. 106; 
Travis v. Haan, 103 N.Y.S. 973, 119 
App.Div...138, (39, N.¥:Civ.Proc.. 247; 
Benjamin v. Tupper Take, 97 N-.Y.S. 
512, 110 App.Div. 426; Griebel v. 
Brooklyn Heights R. Co., 74 N.Y.S. 
126, 68 App.Div. 204; Brown v. Rome, 
ete, R. Co., 45 Hun 439. 

N.C.—-Smith v. John L. Roper Lum- 
ber Co., 60 S.H. 7217, 147° N.C. 6%, 125 
Am.S.R. 535, 15 Ann.Cas. 580 and note. 

34 People v. Cole, 71 N.W. 455, 113 
Mich. 83; People v. Abrahams, 88 N. 
Y.S. 924, 96 App.Div. 27. 

85. Perry v. Hannagan, 241 N.W. 
232,620. Mich; 120, 79 AST: R. 1127: 

86. Koskovich vy, Rodestock, 185 
N.W. 348, 107 Neb. 116. 

87. Koskovich v. Rodestock, supra. 


[§ 599] (c) Necessity for Actual Treatment. 
is not necessary that the physician should actually 
treat the patient ;*° 
ination of the patient, with his knowledge and con- 
sent, the patient believing that the examination is 
made with a view to his proper treatment, the physi- 
clan cannot disclose information so acquired,*?® and 
a fortiori the rule against disclosure applies to a 
physician in charge of a hospital, who examines a pa- 
tient in such hospital, although the actual treatment 
is by his assistants or associates under his general su- 
pervision.*® So, also, if an examination is made with 
a view to treatment if necessary, the privilege is not 
lost because no treatment is found to be needed.*? 


[§ 600] (3) Communication in Furtherance of 
Criminal Purpose. 
not privileged if made in furtherance of a criminal 
purpose ;*2 but, where the purpose may be lawful or 


[70 C.J.] 445 


It 


but, if he makes an exam- 


Professional communications are 


38. Webb v. Francis J. Lewald 
CoallrCox 40 Pi(2d) 7582), 24n Cave SZ. 
77 A.L.R. 675; Beave v. St. Louis 
Transit Co., 111 S.W. 52, 212 Mo. 331; 
Smart v. Kansas City, 105 S.W. 709, 
208 Mo. 162, 123 Am.S.R. 415, 14 L. R.A. 
N.S. 565, 13 Ann.Cas. 932; Grattan v. 
Metropolitan L. Ins. Co., 24-Hun (N. 
Y.) 43. 

fa] Particular statute construed.— 
Under a statute privileging informa- 
tion acquired by a physician, which 
was necessary ‘‘to enable him to pre- 
scribe or act for the patient,” it was 
held that a physician who examined 
plaintiff and made a written report to 
her attorney “acted” for her without 
having “prescribed for’ or treated 
her; hence the testimony was privi- 
leged. Webb v. Francis J. Lewald 
Coal Co.,. 4, P. (2d). 5382, 214 (Cal. 1825977 
A.UL.R. 675. 


39. Beave v. St. Louis Transit Co., 


111 S.W. 52, 212 Mo. 331; Smart v. 
Kansas City, 105 S.W. 709, 208 Mo. 
162, 123 Am.S.R. 415, 14 L.R.A.N.S. 


565, 13 Ann.Cas, 932. 


40. Beave v. St. Louis Transit Co., 
111° S.W.-52, 212. Mo. 331; Smart wv. 
Kansas City, 105 S.W. 709, 208 Mo. 
162, 1238 Am.S.R. 415, 14 TRANS, 
565 and note, 13 Ann.Cas. 932. 


_ 41. Grattan y. Metropolitan L. Ins. 
Co., 24 Hun (N.Y.) 43; Munz v. Salt 


Lee Citys Re Con 10. Pi" 852, 2b Ura 
20. 
42. Ind.--Seifert v. State, 67 N.E. 


100, 160 Ind. 464, 98 Am.S.R. 340. 


TIowa.-—State v. Smith, 68 N.W. 428, 
99 Iowa 26, 61 Am.S.R. 219. 


Minn.—Sticha v. Benzick, 194 N.W. 
752, 156 Minn. 52. See McKenzie v. 
Banks, 103 N.W. 497, 94 Minn. 496 
(recognizing the rule, but holding that 
in the case at bar the court did not 
abuse its discretion in refusing to re-' 
ceive such communications in evi- 
dence, as the fact sought to be proved 
was only remotely relevant to the is- 
sue). 
gM art ES v. Prime, , 21, Wend. 
u 


ry 


N.C.—State v. Martin, 109 
182 N.C. 846. 


Wis.—-Bonich v. State, 232 N.W. 873, 
202 Wis. 523. 


_[aJ] ‘Communications between phy- 
sicians, made by one to Secure the aid 
of the other in the commission of an 
abortion, are not privileged. State v. 
Smith. 68 N.W. 428, 99 Iowa 26, 61 
Am.S.R. 215. 


S.H. 74, 
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otherwise according to the surrounding circumstane- 
es, it must be presumed, in the absence of any show- 
ing to the contrary, that the communication was for 
a lawful purpose, and therefore privileged.** 


[§ 601] (4) Fact of Employment and Treatment. 
A physician is free to testify as to the fact of his 
employment** or being consulted by,*? attendance 
on,?® and treatment of,*7 a certain patient, the fact 
that the patient was ill,*8 the place*® and duration of 
the treatment,®° and the number and dates of his 
visits.5+ However, it has been held that a physician 


[b] "%o produce abortion.—(1) A 
communication to a physician by a 
seducer (Hewitt v. Prime, 21 Wend. 
(N.Y.) 79) (2) or by awoman (Seifert 
yv. State, 67 N.E. 100, 160 Ind. 464, 98 
Am.S.R. 3840; Sticha v. Benzick, 194 
We Cons 156 Minn. 52), made to se- 
cure the physician to perform an abor- 
tion, is not privileged. 


[c] Communication held not in 
furtherance of criminal purpose.—In 
a bastardy case.a physician could not 
testify that relatrix and a man other 
than defendant called on the witness 
and said they were husband and wife, 
and wished him to examine her to as- 
certain if she was pregnant, and, if 
she was to relieve her of the child, 
as these facts did not show that re- 
latrix called on such physician to 
have an abortion performed or for a 
eriminal purpose. Post v. State, 42 
N.E. 1120, 14 Ind.App. 452. 


43. Guptill v. Verback, 12 N.W. 
125, 58 Iowa 98. 


[al MTlustration.—In an action for 
breach of promise, a physician called 
for the defense could not be asked if, 
at a certain time previous to the trial, 
plaintiff had consulted him as to zget- 
ting rid of a child with which she was 
pregnant, the court saying: “lt is 
not unlawful to produce the miscar- 
riage of a pregnant woman, if it be- 
comes necessary to do so in order to 
save her life.” Guptill v. Verback, 12 
N.W. 125, 58 Iowa 98, 100. 


44. Metropolitan Life Ins. Co. v. 
Head, 157 N.E. 448, 86 Ind.App. 326; 
Saad v. New York Life Ins. Co., 194 N. 
Y.S. 445, 201 App.Div. 544; Hammer- 
stein vy. Hammerstein, 184 N.Y.S. 473, 
74 Mise. 567. 

.45. Nelson v. Nederland L. Ins. Co., 
81 N.W. 807, 110 Iowa 609; Livingston 
va Omahs.é iO. B. St.Ry. Co. 175 N. 
W. 662, 1064 Neb. 118; Chadwick v. 
Beneficial Life Ins. Co., 181 P. 448, 54 
Utah 443. 

46. Cooley v. Foltz, 48 N.W. 176, 
85 Mich. 47; Breisenmeister v. Su- 
preme Lodge K. of P. W., 45 N.W. 977, 
81 Mich. 525; Price v. Standard L., etc., 
Ins. Co., 95 N.W. 1118, 90 Minn. 264; 
Sovereign Camp W. O. W. yv. Gran- 
don, 89 N.W. 448, 64 Neb. 39; Patten 
v. United L., ete., Ins. Assoc., 31 N. 
B, 342,.133> Nuy. 450)) 22 (NoY.Civ. Proc, 
247; Becker v. Metropolitan L. Ins. 
Co., 90 N.Y.S. 1007, 99 App.Div. 5 [rev 


87 N.Y.S. 980, 43 Misc. 99]; Numrich 
v. Supreme Lodge K. L. H., 3 N.Y.S. 
552. 

47. U.S.—lLincoln Nat. Life Ins. 


Co. of Ft. Wayne, Ind. v. Hammer, 41 
F.(2d) 12. 


Ind.—Metropolitan Life Ins. Co. y. 
Head, 157 N.H. 448, 86 Ind.App. 326. 


Iowa.—Nelson y. Nederland L. Ins. 
Co., 81 N.W. 807, 110 Iowa 600. 


Mich.—McKinney vy. Liberty Life 
Ins. Co. of Illinois, 248 N.W. 881, 263 
Mich. 490; Dittrich v. Detroit, 57 N.W. 
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125, 98 Mich. 245; Brown v. Metropoli- 
tan L. Ins. Co., 32 N.W. 610, 65 Mich. 
306, 8 Am.S.R. 894. 


N.Y.—Klein v. Prudential Ins. Co. of 
America, 117 N.H. 942, 221 N.Y. 449; 
Deutschmann v. Third Ave. R. Co., 


84 N.Y.S. 887, 87 App.Div. 503, 14 N.Y. 
Ann.Cas. 106. 
48. Patten v. United L., ete., Ins. 


Assoc., 31 N.E. 342, 133 NuY. 450, 22 
N.Y.Civ.Proe. 247; Keck v. Metropoli- 
tan Life Ins. Co., 264 N.Y.S. 892, 238 
App.Div. 538. 


49. Patten v. United L., etc., Ins. 
ASSOG.,..31 INE, 342,. 133, Na¥s 450, 22 
N.YCIV. Broo. 2 47; Deutschmann Vv. 
Third Ave. R. Gos 8&8 N.Y.S. 887, 87 
App.Div. 508, 14 N.Y.Ann. Cas. 106. 


50. Becker v. Metropolitan L. Ins. 
Co., 90 N.Y.S. 1007, 99 App. Div. 5 [rev 
87 N.Y.S. 980, 43 Mise. 99]; Deutsch- 
mann v. Third Ave. R. Co., 84 N.Y.S. 
Hee 87 App.Div. 503, 14 N.Y.Ann.Cas. 


51. Ind.—Metropolitan Life Ins. 
ene v. Head, 157 N.H. 448, 86 Ind.App.« 


Mich.—Breisenmeister v. Supreme 
pean PB. W., 45 N.W. 977, 81 Mich. 
r3) 


Minn.—Price v. Standard L., etc., 
Ins. (Con ooeN iW ol 1ds8) 4 9.0 Minn. 264. 


Neb.—Sovereign Camp W. O. W. v. 
Grandon, 89 N.W. 448, 64 Neb. 39. 


N.Y.—Patten v. United L., etc., Ins. 
Assoc., 31 N.E. 342, 133 N.Y. 450, 22 N. 
Y.Civ.Proe. 247; Cirrincioni v. Met- 
ropolitan Life Ins. Co., 228 N.Y.S. 344, 
223 App.Div. 461; Becker v. Metro- 
politan L. Ins. Co., 90 N.Y.S. 1007, 99 
aa 5 Lrev 87 N.Y.S. 980, 43 Misc. 

ake . 


But see Masson v. Metropolitan Life 
Ins. Co., 36 S.W.(2d) 118, 225 Mo.App. 
925 (holding, where the contention 
was that insured was unwell at the 
time he had taken out the policy, that 
insured’s physician could not testify 
that he had attended him profession- 
ally on that date, as that would be 
doing by indirection what could not 
be done directly). 


[a] Date of operation.—In an ac- 
tion on a life policy, although a doc- 
tor of the hospital where insured was 
treated before applying for insurance 
could not have described an operation, 
or any condition he observed neces- 
sarily disclosed by the inspection of 
insured’s body, he could have testified 
that at a certain time he performed 
an operation on insured at the hos- 
pital. Sparer v. Travelers’ Ins. Co. of 
Harttord, Conmi,, 173 “N-Y:S..6738, 185 
App.Div. 861. 


52, Cradick v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., (App.) 
256 S.W. 501 [cert quashed 267 S.w. 
832, 306 Mo. 197]. 


53. McCormick v. United L., etc., 
Ins. Assoc., 29 N.Y.S. 364, 79 Hun 340. 


[a] Tlustration.—Where the de- 


. ae ee 
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was incompetent to testify that deceased had been a 
patient in a tuberculosis hospital,°? or that he was 
a specialist in the disease of which deceased died and 
that he had treated deceased.°? 
in which the physician is the defendant, it has been 
held that the privilege does not extend to the fact 
of the time of his last treating a patient in a certain 
hospital and his ailment, so long as the identAtyigs of 
the patient is not disclosed. a 


[§ 602] (5) Condition or Ailments of Patient. A 
physician cannot testify as to the physical®® or men- 


In a criminal trial 


fense is set up, in an action on a life 
insurance policy, that insured falsely 
represented that he was in good 
health, when in fact he was suffering 
from the disease of which he died, it 
is error to._permit physicians to testi- 
fy that insured called on them for 
professional advice,»and that they 
were specialists in the disease of 
which he died. McCormick v. United 
L., etce., Ins. Assoc., 29 N.Y.S. 364, 79 
Hun 340. 


54. State v. Stapp, 118 P. 337, 65 
Wash. 438. 


55. Ariz.—Arizona Copper Co. v. 
Gareia, 214) P. B8i% 125. Arizen158. 


Ark.—Brown v. Brown, 27 S.W.(2d) 
85, 181 Ark? 528; Duff v. Ayers, 246 
S.W. 508, 156 Ark. 17. 


Cal._—In re Visaxis’ Estate, 273 P. 
165, 95 Cal.App. 617. 


Ind.—Heuston v. Simpson, 17 N.E. 
261, 115 Ind. 62, 7 Am.S.R. 409; Penn- 
Sylvania R. Co. v. Hough, 161 N.E. 
705, 88 Ind.App. 601; Capital Rattan 
Co. v. Fancher, 116 N.E. 593, 64 Ind. 
App. 685; Post v. State, 42 N.E. 1120, 
14 Ind.App. 452. 


Iowa.—Finnegan v. Sioux City, 83 
N.W. 907, 112 Iowa 232; “Baxter v. Ce- 
dar Rapids, 72 N.W. 790, 103 Iowa 599. 


Mich.—Rose v. Supreme Court O. P., 
85 N.W. 1078, 126 Mich. 577; Cooley 
v. Foltz, 48 N.W. 176, 85 Mich. 47. 


Mo.—James v. Kansas City, 85 Mo. 
App. 20; Corbett v. St. Louis, ete Rs 
Co, 26 Mo. App. 621. 


Neb.—Livingston v. Omaha & C. B. 
St. Ry Co., V75 INT Wel 66255 104 GNeb: 
118; Stapleton v. Chicago, B. & Q. R. 
Co., 162 N.W. 644, 101 Neb. 201. 


N.Y.—Dilleber v. Home Life Ins. 
Co., 69 N.Y. 256, 25 Am.R. 182; Schein- 
er v. Metropolitan Life Ins. Co., 257 
N.Y. 038, 206 App. Divs 24; Duggan 
v. Phelps, 81 N.Y.S. 916, 82 App.Div. 
509; Jones v. Brooklyn, ete., R. Co., 
Eves S. 253 [aff 24 N.B. 1098, 121 N.Y. 


Wash.—Jahns v. Clark, 244 P. 729, 
138 Wash. 288; Dubcich v. Grand 
ee ATOR Us W., 74 P. 832, 33 Wash. 


[a] Rule applied.—A physician 
cannot testify as to: (1) Ability of 
the patient to talk in a general and 
intelligent way. Battis v. Chicago, 
ete, RCo. LOOUNW.. 543,) 124" Towa: 
623. (2) Condition in which he found 
the patient after the injury. Lack- 
land v. Lexington Coal Min. Co., 85 
S.W. 397, 110 Mo.App. 634; Moutzou- 
kos v. Mutual Ben. Health & Accident 
Ass'n, 254 P. 1005, 69.-Utah 309. (3) 
Consciousness or unegnsciousness of 
the patient. Battis v. Chicago, etc., R. 
Co., supra. (4) What the patient told 
him regarding his physical condition. 
Glasgow v. Metropolitan St. R. (exows 
89 S.W. 915, 191 Mo. 347; Feeney v. 
Long Island COS, 2a N.E. 402, 116 
N.Y. 375, 5 L.R.A, 544. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 602-603] 


WITNESSES 


[70 C.J.] 447 


tal condition of his patient,5® or as to his knowledge | afflicted,®* and for which the physician treated him,°® 


of the patient’s injuries;®* nor can he disclose the 
nature of the ailments with which the patient was 


[b] RBadiograph.—Where plaintiff 
permitted a physician to take a radio- 
graph of his injured foot to ascertain 
the extent of the injury, the radio- 

~ graph was not admissible over plain- 
tiff’s objection. Stapleton v. Chicago, 
at Q. R. Co., 162 N.W. 644, 101 Neb. 


[ec] Wounds.—In a prosecution for 
murder, wherein defendant was at- 
tempted to be connected with the of- 
fense, because of a gunshot wound in 
the leg, a communication by defend- 
ant to his physician concerning his 
wound was inadmissible, as in viola- 
tion of the statute as to privileged 
communications. State v. Adams, 197 
N.W. 64, 197 Iowa 331. 


[d] Impotency of patient.—Insur- 
ed’s statement to a physician that he 
was impotent was one covered by the 
statute relating to a privileged com- 
munication. O’Brien v. General Ac- 
cident, Fire & Life Assur. Corpora- 
tion, Limited, of Perth, Scotland, 42 F. 
(2d) 48. 


fe] Ailment discovered but not 
treated.—A physician cannot disclose 
the existence of an ailment of which 
he acquired knowledge through an ex- 
amination of the patient in a profes- 
Sional capacity, and the discovery of 
which was a necessary incident to the 
investigation made to enable him to 
treat the patient as to the subject 
matter of his attendance, although he 
did not treat the patient for the ail- 
ment so discovered. Nelson v. Oneida, 
50 N.E.' 802, 156 N.Y. 219, 66 Am.SoR. 
556, 5 N.¥.Ann.Cas, 244, 27 N.Y.Civ. 
Proc. 282. 


[f] Appearance of patient at the 
time of treatment is privileged. Rose 
v. Supreme Court O. P., 85 N.W. 1073, 
126 Mich. 577. 


[g] In Ohio, under Rev. St. (1892) 
§ 5241, providing that a physician may 
not testify concerning a communica- 
tion made to him by his patient in that 
relation, or his advice to his patient, 
it has been held that (1) facts of the 
independent Knowledge of the physi- 
cian which are not communications 
from the patient are not privileged. 
Metropolitan L. Ins. Co. v. Howle, 68 
N.E. 4, 68 Ohio St. 614. (2) The physi- 
cian may testify as to the condition 
and state of health of his patient. 
Metropolitan L. Ins. Co. v. Howle, su- 
pra. (3) The physician may testify 
as to the treatment by him prescribed 
for his patient. Metropolitan L. Ins. 
Co. v. Howle, supra. 


[h] In Pennsylvania (1) under the 
constitutional provision requiring the 
purpose of a statute to be clearly ex- 
pressed in the title, it has been held 
that St. (1920) § 21860 which is “An 
act to prevent physicians and sur- 
geons from testifying, in civil cases, 
to communications made to them by 
their patients,” limits the privilege to 
verbal communications, and. does not 
include knowledge gained from physi- 
cal examination. In re Phillips’ Hs- 
tate, 145 A. 437, 295 Pa. 349. (2) In 
a suit by a beneficiary on a life insur- 
ance policy the physician of insured 
could testify that insured suffered 
from convulsions, but could not testi- 
fy that they were merely symptoms 
of a loathsome disease, because it 
would tend to blacken insured’s char- 
acter, violative of the statute. Skruch 
v. Metropolitan Life Ins. Co., 131 A. 
186, 284 Pa. 299. 


56. Ark.—Poinsett Lumber & Mfg. 
Co. v. Longino, 213 S.W. 15, 139 Ark. 
69. 


‘ 


4 


é 


Cal.—In re Ross’ Estate, 159 P. 603, 
173 Cal. 178; Matter of Budan’s Es- 
tate, 104 P. 442, 156 Cal. 230. 


D.C.—Labofish v. Berman, 60 App.D. 
C. 397, 55 F.(2d) 1022. 


Idaho.—Fritcher v. Kelley, 
1037, 34 Idaho 468. 


Ind.—Heuston v. Simpson, 17 N.E. 
261,115. Ind. 62, 7 Am-S.R. 409. 


Iowa.—Long v. Garey Inv. Co., 110 
N.W. 26; Shuman v. Supreme Lodge 
K. H., 81 N.W. 717, 110° Iowa 480. 


N.Y.—In re Myer’s Will, 76 N.B. 920, 
184 N.Y. 54, 6 Ann.Cas. 26, 35 N.Y.Civ. 
Proc. 829; Scheiner v. Metropolitan 
Life Ins. Co., 257 N.Y.S. 7838, 236 App. 
Div. 24; Matter of Preston’s Will, 
99 ‘N.¥.S. 312, 113 App.Div. 732, 37 N. 
Y.Civ.Proec. 165; Brigham v. Gott, 3 N. 
WASAils: 


Utah.—In re Alstine’s 
942, 26 Utah 193. : 


[a] Intoxication.—Evidence by a 
physician that the patient was intoxi- 
cated when brought to him for treat- 
ment is,inadmissible. Chicago, L. S. 
& S. B. Ry. Co. v. Walas, 135 N.E. 150, 
192),Ind.. 369; 22 A.L.R. 1212; New 
York, Ci & Stil. Ri iCo..v. Shields, 112 
N.E. 762, 185 Ind. 704; Finnegan v. 
Sioux City, 83 N.W. 907, 112 lowa 232; 
Perry v. Hannagan, 241 N.W. 232, 257 
Mich. 120, 79 A.L.R. 1127; Owens, v. 
Kansas City, €. C. & S. J. R. Co., (Mo. 
App.) 225 S.W. 234; Freeburg v. State, 
138 N.W. 148, 92 Neb. 346, Ann.Cas. 
1918E 1101. 


[b] Witness to deed.—A physician 
who signed a deed as a witness is 
competent to testify with respect to 
the mental competency of the grantor, 
where his testimony involves no dis- 
closure of any communications receiv+ 
ed by him while attending the grantor 
as a physician. Boyle v. Robinson, 
109 N.W. 6238, 129 Wis. 567. 


[ce] Rule applied.—A physician 
who attended decedent in his last ill- 
ness could not testify that, he was 
not mentally capable to make certain 
deeds. Long v. Garey Inv. Co., (lowa) 
110 N.W. 26. 


P Testimony in will contest see infra 
609. 


57. Prudential Ins. Co. v. Lear, 31 
App.D.C. 184; Nelson vy. Johnson, 243 
P. 647, 41 Idaho 697. 


58. Ark.—Southern Life Ins. Co. v. 
Floyd, 295.S.W. 715, 174 Ark: 372; St. 
Louis, M. 6, .S. 20%. -Co. v.. Pudqua; 
169 S.W. 786, 114 Ark. 112; Missouri 
BON Anita On Ve Lanlels 156. S.VV. 
651, 98 Ark. 352. 


Cal.—Darling v. Pacifie Electric Ry., 
242 P. 703, 197 Cal. 702; Matter of 
Budan’s Hstate, 104 P. 442, 156 Cal. 
230; Keast v. Santa Ysabel Gold Min. 
Cox 68 Pet 7159136: Cal. 235.6) 


Ind.—Southern Indiana Gas & Elec- 
tric Co. v. Vaughn, 163 N:E. 107, 88 
Ind.App. 561; City of Princeton v. 
Fields, 125 N.E. 653, 72 Ind.App. 278; 
Metropolitan L. Ins. Co. v. Willis, 76 
N.E. 560, 37 Ind.App. 48. . 


Mich.—Wilkins v. Detroit United 
Ry., 185 N.W. 350, 169 Mich. 437; 
Briggs v. Briggs, 20 Mich. 34. 


Miss.—Provident Life & Accident 
Ins. Co. v.. Jemison, 120 So. 180, 153 
Miss. 53 [Sug error overr 120 So. 836, 
153 Miss. 60]. 


Mo.—Glasgow v. Metropolitan St. 
R. Co., 89 S.W. 915, 191 Mo. 347. 
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nor the cause of the death of the patient.°®° 
[§ 603] (6) Advice or Treatment of Physician. 


N.Y.—Klein v. Prudential Ins. Co. 
of America, 117 N.E. 942, 221 N.Y. 449; 
Davis v. Supreme Lodge K. H., 58 N. 
BE. 891, 165 N.Y. 159, 31 N.Y.Civ.Proc. 
298; Edington v. Mutual L. Ins. Co., 
67 N.Y. 185 [rev 5 Hun 1]; Steinberg 
v. New York Life Ins. Co., 264 N.Y.S. 
399, 238 App.Div. 206; Acee v. Metro- 
politan Life Ins, Co., 219 NvY.S. 162; 
219 App.Div. 246; Hammerstein v. 
Hammerstein, 134 N.Y.S. 473, 74 Misc. 
567; Kelly v. Levy, 8 N.Y.S. 849. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Shelton, 273 P. 988, 1385 Okl. 53; Howe 
v. State, 244 P. 826, 34 Okl.Cr. 33. 


Wis.—MecGinty v. Brotherhood of 
Railway Trainmen, 172 N.W. 714, 169 
Wis. 366; Dreyfus v. Milwaukee Elec- 
tric Ry. & Light Co., 154 N.W. 840, 
161 Wis. 524. 


[a] Disease of defendant’s brother. 
—In a passenger’s action for personal 
injuries against a street railway com- 
pany, testimony by defendant’s medi- 
cal witness as to whether he had ever 
treated plaintiff’s brother or sister for 
diabetes was inadmissible, as a priv- 
ileged communication. Fishleigh v. 
Detroit United Ry., 171 N.W. 549, 205 
Mich. 145. 


[b] Particular statute construed. 
—The word ‘communications,’ as 
used in a statute, includes matters 
ascertained by a railroad surgeon 
from the examination of a person in- 
jured in a wreck. Yazoo & M. V. R. 
Co.. v. Messina, 67 So. 963, 109 Miss. 
143 [rev on other grounds 36 S.Ct. 
368, 240 U.S. 395, 60 L.Ed. 709]. 


59. Finnegan v. Sioux City, 83 N. 
W. 907, 112 Iowa 232; Nelson v. Ned- 
erland L. Ins. Co., 81 N.W. 807, 110 
Iowa 600; Lammiman v. Detroit Citi- 
zens’ St. R. Co., 71 N.W. 153, 112 Mich. 


602; Redmond v. Industrial Ben. As- 
soc., 44 N.BE. 769, 150 N.Y. 167; Davis 
v: Supreme Lodge K. H., 54 N.Y.S. 


1023, 35 App.Div. 354 [aff 58 N.H. 891, 
£65 ONFY 51-59) 84 NY Civ. Proce 298ar 
MacEvitt v. Maass, 67 N.Y.S. 817, 
33 Misc. 552 [aff 72 N.Y.S. 158, 64 App. 
Div. 382]. 

60. National Benev. Soc. v. Barker, 
244 S.W. 720, 155 Ark. 506; St. Louis, 
I. M..& S. Ry. Co. v. Fuqua, 169 Swe 
786, 114 Ark. 112; Hamel v. Southern 
Ry. Co. in Mississippi, 74 So. 276, 113 
Miss. 344; Masson v. Metropolitan 
Life Ins. Co., 36 S.W.(2d) 118, 225 Mo. 
App. 925; Polachek v. New York Life 
Ins. Co., 263 N.Y.S. 230, 147 Misc. 16. 


[a] Statements of deceased made 
to his physician as to the manner of 
his injury which caused death are 
privileged. Pride v. Interstate Busi- 
ness Men’s Acc. Ass’n of Des Moines, 
ais N.W. 62, 207 Iowa 167, 62 A.L.R. 


{[b] In Puerto Rico, under Rev. St. 
par 1408 § 40 subd 4, providing that a 
physician is competent to testify as 
to the cause of the death of any per- 
son, it has been held that a physician 
may not testify as to the symptoms 
he noticed in the patient before he 
died. Manufacturers’ Life Ins. Co. y. 
Brennan, 270 F. 173. 


[c] As to last sickness.—In an ac- 
tion on an insurance policy, it was not 
error to exclude the testimony of in- 
sured’s attending physician as to his 
last sickness on the statutory objec- 
tion being made thereto. Unterharn- 
scheidt v. Missouri State Life Ins. Co., 
eH ea 459, 160 Iowa 223,45 L.R.A. 
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A physician cannot disclose the advice which he 
patient,®! or the particulars as to the 
treatment administered or the operation perform- 
nor can he even disclose whether he advised 
the patient of the nature of his ailment.°* 


[§ 604] (7) Autopsical Examination or Examina- 
tion of Parts Removed. Where the statute renders 
an attending physician incompetent to testify, any 
information acquired by him by reason of an autopsy 
held on the body of a former patient,®* or any in- 
formation obtained by a physician employed to make 
autopsies by a hospital where deceased had been a 
patient, although the physician doing the autopsy 


gave to his 


ed 5°? 


McCurdy, 71 N.E. 
Oe Goaindaua ta. Martas ve. Great 
Northern Ry. Co., 145 N.W. 385, 124 
Minn. 466; Grand Lodge of Brother- 
hood, etc., v. Daly, 11 Ohio Cir.Ct.N.S. 
464, 31 Ohio Cir.Ct. 391. 


62. Bryant v. Modern Woodmen of 
America, 125 N.W. 621, 86 Neb. 372, 27 
L.R.A.N.S. 326 and note, 21 Ann.Cas. 
365; MacEvitt v. Maass, 67 N.Y.S. 817, 
33 Misc. 552 [aff 72 N.Y.S. 158, 64 App. 
Div. 382]. See also McGillicuddy v. 
Farmers’ Loan, ete., Co., 55 N.Y.S. 242, 
Pole Mises $55) 228 GEN Civ; Proce 331) 
(holding that a physician suing for 
services cannot show what services 
he rendered by another physician who 
acquired his information while at- 
tending the patient professionally). 


{a] Intoxicating liquor. — Where 
the proponents and sole beneficiaries 
were the testator’s physician and his 
wife, testimony by the physician as to 
whether he had ever given deceased 
intoxicating liquor is privileged as 
calling for personal transactions be- 
tween physician and patient. Cash v. 
Dennis, 139 N.W. 920, 159 Iowa 18. 


63. Nelson v. Nederland L. Ins. Co., 
81 N.W. 807, 110 Iowa 600; Bryant v. 
Modern Woodmen of America, 125 N. 
W. 621, 86 Neb. 372, 27 L.R.A.N.S. 326, 
21 Ann.Cas. 365. 


64. Mathews v. Rex Health & Ac- 
cident Ins. Co., 157 N.E. 467, 86 Ind. 
App. 335; Thomas v. Byron Tp., 134 
N.W. 1021, 168 Mich. 593, 38 L.R.A. 
N.S. 1186, Ann.Cas.19138C 686. 


65. Mathews v. Rex Health & Acci- 
dent Ins. Co., 157 N.E. 467, 86 Ind.App. 
335. 

[a] Reason for rule.—‘The fact 
that the boy was a patient at the 
hospital provided the opportunity for 
having the autopsical examination. 
It was the outgrowth of the relation- 
ship existing between the patient and 
the hospital, and it would not have 
been performed except for the fact of 
that relationship. If it had been held 
by the physician who treated the boy 
before his death, such physician 
would have been an incompetent wit- 
ness as to any information acquired 
by reason of such examination. Any 
physician or surgeon assisting him 
would also have been incompetent to 
testify, over objection, to any knowl- 
edge acquired thereby. Can a physi- 
cian after the death of his patient, 
through his consent or connivance, 
allow another physician to take the 
dead body of his patient, and, in the 
absence of friends and relatives, and 
without the consent of any one, hold 
a post mortem examination, and thus 
give to the public the information 
which the physician in charge could 
not? Can a _ hospital, immediately 
after the death of one of its patients, 
discharge the physician who had at- 
tended the patient up to the time of 


61. Towles v. 
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death, and thereafter rush the dead 
body to the morgue, and direct the 
physician at the head of the patho- 
logical department to perform an 
autopsy, and thus evade the statute 
which sealed the lips of the first 
physician? We think these questions 
should be answered in the negative, 
and that a physician under such cir- 
cumstances steps into the shoes of the 
attending physician, and must be 
treated as if he were the assistant of 
the attending physician holding the 
autopsy at the direction of the latter, 
and that the inférmation acquired by 
him through the autopsy is privi- 
leged.” Mathews v. Rex Health & Ac- 
cident Ins. Co., 157 N.H. 467, 471, 86 
Ind.App. 335. 


66. Travelers’ Ins. Co. of Hartford, 
Conn. v. Bergeron, 25 F.(2d) 680 [cert 
den 49 S.Ct. 33, 278 U.S. 638, 73 L.Ed. 
553]; Sprouse v. Magee, 269 P. 993, 46 
Idaho 622; Chadwick v. Beneficial 
Life Ins. Co., 181 P. 448, 449, 54 Utah 
443, 


“In order to be available the claim 
of privilege must be brought within 
the clear meaning and spirit of the 
statute. Just how information ac- 
quired by means of an autopsy can 
be said to have been acquired to en- 
able the physician to prescribe or act 
for the patient presents to our mind 
an insoluble question. When the pa- 
tient is dead he is no longer a patient. 
The only functionaries that can there- 
after be said to act for him are the 
undertaker and the gravedigger, and 
as to them the statute is silent.’’ 
Chadwick v. Beneficial Life Ins. Co., 
supra. 


[a] Reason for rule.—‘‘A deceased 
body is not a patient. The relation 
of physician and client ends when 
the death of the patient ensues. To 
hold that facts discovered through 
an autopsy are privileged communica- 
tions within the meaning of the stat- 
ute will not effectuate what we con- 
ceive to be its manifest purpose, 
namely, to obtain full disclosure to 
the physician in order to enable him 
to properly treat the patient. Treat- 
ment cannot avail after death. On the 
other hand, to hold that facts ob- 
tained by a physician through an 
autopsy are not privileged communi- 
cations will not, in our opinion, in any 
wise prevent the accomplishment of 
the purpose for which the statute was 
enacted. The foregoing must be true, 
unless it can be said that a sick per- 
son will be deterred from calling a 
physician because of fear that, if 
death ensues, such physician will 
probably perform an autopsy and dis- 
close the facts obtained through such 
autopsy. We think it altogether un- 
likely that such a fear would deter 
a sick person from securing the serv- 
ices of a physician. As a matter of 
fact, an autopsy is much less likely 
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did not personally treat or prescribe for deceased,°®® 
is privileged, although there is authority holding, 
where the physician who performs the autopsy was 
the physician of the deceased person during his life- 
time, that such physician, in disclosing the facts ob- 
tained through the autopsy, must not be permitted 
either directly or indirectly to disclose facts which 
came to him when the professional relation exist- 
If the information was acquired by an autop- 
sy on the body of a person who was not prior to his 
death a patient of the physician performing the au- 
topsy, the information acquired by the physician is 
not privileged.®* 


Information obtained by a physi- 


to follow in cases where the deceased 
person has had the services of a 
physician during ‘his last illness. 
Where the deceased person has no 
physician during such illness, the 
public authorities are more likely to 
require an autopsy, and facts disclosed 
at an autopsy held at the instance of 
the public authorities are of course 
not privileged. It follows that facts 
obtained at an autopsy are neither 
within the letter nor the spirit of the 
statute; they are not within the letter 
because they are obtained after the 
relation had ceased; they are not 
within the spirit because keeping 
them secret will not in any wise ac- 
complish the purpose for which the 
statute was enacted. This statute is 
in derogation of common law. In 
many cases it will close the door to 
the best possible evidence on the issue 
of fact presented for determination. 
It should not, therefore, be construed 
to apply to matters of evidence not 
coming clearly within its provisions.” 
Travelers’ Ins. Co. of Hartford, Conn. 
v. Bergeron, 25 F.(2d) 680, 683 [cert 
den 49 S.Ct. 33, 278 U.S. 638, 73 L.Ed. 
553A. 

67. Cal.—Harrison v. Sutter St. R. 
Co., 40 Pr019 4 116) Cal 6: 


D.C.—Carmody v. Capital Traction 
con 43 App.D.C. 245, Ann.Cas.1916D 
706. 


Ind.—Mathews v. Rex Health & Ac- 
cident Ins. Co., 157 N.E. 467, 86 Ind. 
App. 335. 


Neb.—Ossenkop v. State, 126 N.W. 
72, 86 Neb. 539. 


N.Y.—Felska v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 259 
N.Y.S. 35, 144 Misc. 508. 


Wis.—Borosich v. Metropolitan Life 
Ins. Co., 210-N.W. 829, 191 Wis. 239. 


[a] Reason for rule.—‘‘A dead man 
is not a ‘patient,’ capable of sustaining 
the relation of confidence towards his 
physician which is the foundation of 
the rule given in the statute, but is 
a mere piece of senseless clay which 
has passed beyond the reach of human 
prescription, medical or otherwise.” 
Harrison v. Sutter St. R. Co., 47 P. 
1019, 116 Cal. 156, 166. 


[b] Illustration. — Where defend- 
ant in a prosecution for murder em- 
ploys a physician to examine the body 
of his victim and report conditions, 
the physician, by reason of such em- 
ployment, is not excused from testify- 
ing as to the results of his investiga- 
tion, when called as.a witness on be- 
half of the state. Qssenkop v. State, 
126 N.W. 72, 86 Neb. 539. 


[ec] Attempts to revive patient.— 
Information acquired by physician in 
attempting to revive patient is privi- 
leged, although attempts failed and 
the patient may have been dead when 
the attempts were made. Palmer v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 604-607] 


cian from inspecting the parts removed from a pa- 
tient in an operation, received a considerable time 
thereafter, the physician having prescribed for the 
patient, is subject to the privilege.®® 


[§ 605] (8) Testimony As Expert. The fact that 
a physician has treated an injured person profes- 
sionally does not disqualify him to give expert testi- 
mony based on hypothetical questions,®® or on facts 
observed at the trial and not depending on the pre- 
vious relation of physician and patient,’ provided 
he can disregard his own opinions obtained while 
treating the patient,*1 but the attending physician 
eannot give expert testimony based on what he learn- 
ed while attending the patient.*? 


[§ 606] d. Communications in Presence or Hear- 
ing of Third Persons. Where a conversation be- 
tween a physician and patient takes place in the 
presence and hearing of a third person, such third 
person may testify as to what was said.7* In some 
jurisdictions it is held that, where all the informa- 
tion the physician obtained from his patient was ob- 
tained in the presence and hearing of third persons, 
such communications are not confidential and there- 


Order of United Commercial Travelers 7S. 
of America, 245 N.W. 146, 187 Minn. 


272. ver v. Union Pac. R. 
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68. Jones v. City of Caldwell, 130 
P. 995, 28 Idaho 467; Smart v. Kansas 
City, 91 Mo.Anp. 586. 


69. Butler v. Rule, 242 P. 436, 29 
Ariz. 405 [cit Cyc]; Whitmore v. Her- 
rick, 218 N.W. 334, 205 Iowa 621; Cra- 
go v. Cedar Rapids, 98 N.W. 354, 123 76. 
Towa 48; Watkins v. Watkins, 106 So. 
753, 142 Miss. 210; People v. Schuyler, 
12 N.E. 783, 106 N.Y. 298, 27 N.Y.Wkly. 
Dig. 69, 7 N.Y.Cr. 262; Meyer v. Stand- 
Ardea ete, ons. Co: -40- Navas. 419) 


112 Neb. 441; 
Ins. Cot,5 et: 


288; Denaro v. 
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North American Union v. Oles- 
ke, 116 N.E. 68, 64 Ind.App. 435; 
Co., 199 N.W. 794, 
Cahen v. Continental L. 
N.Y.Super. 
other grounds 69 N.Y. 
Russell, 214 N.W. 857, 55 N.D. 546. 


Extension of privilege to include/ R. Co., 
professional nurses see infra § 614. 


Indiana Union Traction Co. v. 
Thomas, 88 N.E. 356, 44 Ind.App. 468; 
Grattan v. Metropolitan L. Ins. Co., 
80 N.Y. 281, 36 Am.R. 
Prudential Ins. Co. of 
America, 139 N.Y.S. 


[70 C.J.] 449 


fore not privileged,’7* unless the third person was 
there in aid of the patient,7® although in other ju- 
risdictions it is held that privacy is not necessary 
to the privilege, and that the physician may not tes- 
tify over the objection of the patient, although the 
communications were made in the presence of third 
persons.?® A physician may testify as to what was 
said in a conversation between himself, his patient, 
and a third person.77 A physician may not disclose 
to a third person his information received from the 
patient and thereby enable the third person to tes- 
bryan 


[§ 607] e. Mode of Acquiring Information. The 
rule of privilege precludes a physician from testify- 
ing as to knowledge or information acquired by him 
through observation or examination of his patient, 
as well as that acquired by oral communication,’® or 
as to knowledge gained through the intervention of a 
third party, with a view to intelligent treatment ;°° 
and, as a physician may acquire information through 
the patients omission to make any communication as 
to a particular matter, he cannot testify as to such 
lack of communication.*1 According to some au- 


Decker, 116 So. 287, 150 Miss. 621. 


Mo.—Smoot v. Kansas City, 92 S.W. 
363, 194 Mo. 513; Gartside v. Connecti- 
cut Mut. L. Ins. Co., 76 Mo. 446, 43 Am. 
R. 765; Smart v. Kansas City, 91 Mo. 
App. 586; Kling v. Kansas City, 27 
Mo.App. 231; Corbett v. St. Louis, etc., 
26 Mo.App. 621; Linz v. Mas- 
Ins. Co., 8 Mo.App. 


Cul- 


296 [rev on 
300]; Meyer v. 


sachusetts Mut. L. 
363. 


N.Y.—Nelson y. Oneida, 50 N.E. 802, 
156 N.Y. 219, 66 Am.S.R. 556; Grattan 
21% Alb. id. jv. Metropolitan: T.. Ins. Cos 92) Nays 
274, 44 Am.R. 372; Grattan v. Metro- 
politan L. Ins. Co., 80 N.Y. 281, 36 Am. 


617, 
758, 154 App.Div. 


8 App.Div. 74. 840. R. 617; Edington Vv. Mutual L. Ins. 
70. Triangle Lumber Co. v. Acree,| 77. State v. Werner, 112 N.W. 60, | ¢° -Y. 185 [rev 5 Hun 1]; Mil- 
166 S.W. 958, 112 Ark. 534, Ann.Cas.|16 N.D. 83. ligan v. Clayville Knitting Co., 121 
1916R 773 NYS. 7638, 137 App.Div. 383; People 
. 78. Hogan v. Bateman Contracting . Stout, 3 Park.Cr. 670. 
71. Butler v. Rule, 242 P. 436, 29|Co., 43 S.W.(2d) 721, 184 Ark. 842. NiG ent oh Ne eo perenne 


Ariz. 405. 


72. People v. Murphy, 4 N.E. 326, 
101 N.Y. 126, 54 Am.R. 661, 4 N.Y.Cr. 
95, 8 How.Pr.N.S. 469. 


73. Mullin-Johnson Co, v. Penn 
Mut. Life Ins. Co. of Philadelphia, Pa., 
2 F.Suppl. 203; Springer v. Byram, 
SGN 861; 6137 Ind? 25, 45 ATo.S RR: 
159, 23 L.R.A. 244; Indiana Union 
Traction Co. v. Thomas, 88 N.E. 356, 
44 Ind.App. 468; Masons’ Union lL. 
Ins. Assoc. y. Brockman, 59 N.E. 401, 


[a] 


physician which 


tents thereof. 
Contracting Co., 
Ark. 842. 


547, 192° Ind. 592, 
cinnati, 
N.E. 


Typist of statement.—W here 
the patient made a statement to his 
he had typed by a 
notary and read to the patient, 
typist could not testify as to the con- 
Hogan vy. 
43 S.W.(2d) 721, 184 


79. Ind.—Myers v. State, 137 N.E. 
24 KEIR. 
iH. & Dek. Co: ve Gross, Ai4 
962, 186 Ind. 471; 
Curdy, 71 N.E. 129, 163 Ind. 12; 


ber ‘Cor, 60) SeB 17) VAT UN @st625 125 
Am.S.R. 535, 15 Ann.Cas. 580 and note. 


Ohio.—Ausdenmore v. Holzback, 106 
N.E. 41, 89 Ohio St. 381; Humble v. 
John Hancock IL. Ins. \Co., 28 Ohio 
N.P.N.S. 481. 


Utah.—Madsen v. Utah Light, ete., 
Co., 105 P. 799, 36 Utah 528. 


Wash.—State v. Miller, 105 Wash. 
475, 178 BP. 459; Wesseler v. Great 
Northern. Ry. Co.,, 157 .Py 46a, 155 Pe 
1068, 90 Wash. 234. 


the 


Bateman 


1196; Cin- 


Towles v. Mc- 
Heus- 


26 Ind.App. 182; Kendall v. Grey, 2 
Hilt. (N.Y.) 300; Wells v. New Eng- 
land Mut. L. Ins. Co., 40 A. 802, 187 
Pa. 166. 


[a] Patient’s wife.—Privilege ap- 
plicable to physician and patient was 
held not to include the patient’s wife 
who was present with her husband 
when the husband made alleged privi- 
leged communications. Mullin-John- 
son Co. v. Penn Mut. Life Ins. Co. of 
Philadelphia, Pa., 2 F.Suppl. 203. 


74, Horowitz v. Sacks, 265 P. 281, 
89 Cal.App. 336; State v. Knight, 216 
N.W. 104, 204 Iowa 819; In re Swartz’s 
Will, 192 P. 203,79 Oki. 191, 16 A.L.R. 
450. See Murphy v. San Francisco 
Police Pension Fund Com’rs, 83 P. 577, 
2 Cal.App. 468 (where the court recog- 
nizes that such might destroy the 
privileged character of the communi- 
cations but holding that, under the 
particular questions asked, there were 
no third persons present). 


[70 C. J.—29] 
, 


Li 


ton v. Simpson, 17 N.E. 261, 115 Ind. 
62, 7 Am.S.R. 409; Williams v. John- 
son, 13 N.B. 872, 112 Ind. 273; Ma- 
sonic Mut. Ben. Assoc. v. Beck, 77 Ind. 
203, 40 Am.R. 295; Louisville, etce., 
Traction, Co, v. Snead, 93 N.E. 177, 49 
IndvApp. 16°) Post vio State, 42° NE. 
1120, 14 Ind.App. 452. 


Iowa.—City of Cherokee v. Atna 
Life Ins. Co., 247 N.W. 495, 215 Iowa 
100; Walmer-Roberts v. Hennessey, 
181 N.W. 798, 191 Iowa 86; Woods v. 
Lisbon, 116 N.W. 143, 138 Iowa 402, 
128 Am. S-R: 2108), 16" LERANS. 886 
and note; Finnegan v. Sioux City, 83 
N.W. 907, 112 Iowa 232; Prader v. Na- 
tional Masonic Acc. Assoc., 63 N.W. 
601, 95 Iowa 149. 


Ae acre a v. Briggs, 20 Mich. 
ot 


Miss.—Provident Life & Accident 
Ins. Co. v. Chapman, 118 So. 437, 152 
Miss. 747; Yazoo & M. V. R. Co. v. 


Wis.—Shafer v. Eau Claire, 81 N.W. 
409, 105 Wis. 239. 


[a] Bottle of whisky.—The physi- 
cian cannot testify that whisky was 
contained in a bottle taken from the 
body of deceased. Yazoo & M. V. R. 
ed v. Decker, 116 So. 287, 150 Miss. 


{b] Particular statute construed. 
—Under a statute making physicians 
incompetent as to matters communi- 
cated to them, as such, by patients, it 
has been held that all communications 
made by patients to physicians, and 
all that physicians see or observe, are 
Bri ee Towles v. McCurdy, 71 N. 

md 20.) Woo Linde ta 


so. Myers v. State, 137 N.E. 547, 
192 Ind. $92, 24 A.L.R. 1196. 


81. Smart v. Kansas City, 91 Mo. 
App. 586 


[a] aus of injury.—A physician 
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thority incidents and facts plain to the observation 
of anyone without expert or professional knowledge 
not otherwise tacitly or usually inviting or receiving 
confidence are not prohibited from disclosure.** 
Where the physician cannot segregate the knowledge 
-he acquired as a physician from that learned from 
contact and association, he cannot testify as to e1- 
ther.83 


[§ 608] f. Actions or Proceedings in Which Priv- 
ilege May Be Claimed—(1) In General. The rule of 
privilege applies, although the patient is not a par- 
ty to the action in which a disclosure is sought,** 
and is not present to object.2° A statute granting 
the privilege to civil actions has been held not to 
apply to criminal trials,*® notwithstanding a statute 
providing that the rules determining the competency 
of witnesses in civil actions are applicable to crim- 
inal actions, except as otherwise provided in the 
criminal procedure statutes,*" although, according to 
other authority, the privilege extends as well to erim- 
inal, as to civil, cases,*® except where the prosecution 
is for causing the death of the patient.*® 


[§ 609] (2) Probate or Contest of Will. In 
some jurisdictions the rule against disclosure by a, 
physician has been held applicable in a contest over 
the will of a deceased patient on the issue of testa- 
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[§§ 607-611 


mentary capacity.°° A physician is competent to 
testify concerning the mental condition of a testa- 
tor whose physician he was, provided the informa- 
tion was derived from social or business relations. 
and not from professional relations,®* and, where a 
physician’s knowledge as to the mental condition of 
the testator was derived partly from his relation as 
a physician and partly from social and business re- 
lations, it has been held that the trial court may 
determine the physician’s competency,®? and may ex- 
clude the physician’s testimony if it appears his in- 
formation as a physician influenced his judgment.®* 
In other jurisdictions it is held that a physician may 
testify as to mental capacity or physical condition 
in a will contest.°4 


[§ 610] (3) Inquisition in Lunacy. The rule 
against disclosure by physicians has* been held not 
applicable in inquisitions in lunacy.®® 


[§ 611] (4) Proceeding for Guardianship of 
Drunkard or Insane Person. It has been held that 
the affidavit of the physician of a person who is 
charged with being an habitual drunkard cannot be 
read in support of an application for the appoint- 
ment of a committee,®® nor can a physician employed 
by an insane person to attend him testify as to con- 
fidential matters at a proceeding for appointment of 


cannot testify that the patient did not 
communicate to him that the accident 
was the cause of her ailment. Smart 
v. Kansas City, 91 Mo.App. 586. 


82. Polachek v. New York Life Ins. 
Co.,°263) N-Y.S; 230; 147 Mise. 16. 


83. Mississippi Power & Light Co. 
v. Jordan, 148 So. 483, 164 Miss. 174. 


84. Darling v. Pacific Electric Ry., 
242 P. 703, 197 Cal. 702; In re Myers’ 
Will, 76 N.B. 920, 184 N.Y. 54, 6 Ann. 
Gas: 26,35 N.Y.Civ.Proc. 329. 


85. Darling v. Pacific Electric Ry., 
242 P. 708, 197 Cal. 702. 


86. People v. Griffith, 80 P. 68, 146 
Cal. 339; People v. West, 39 P. 207, 106 
Cal. 89; People v. Lane, 36 P. 16, 101 
Cal. 513; Davenport v. State, 108 So. 
433, 143 Miss. 121, 45 A.L.R. 1348; 
State v. Dean, 254 P. 142, 69 Utah 268. 


87. State v. Dean, 254 P. 142, 69 
Utah 268. 
88. James v. State, 256 S.W. 372, 


161 Ark. 389; People v. Murphy, 4 N. 
By 326, OL EN-Y. 1126), 4° N.Y. Cr 95) 13 
How.Pr.N.S. 469; State v. Miller, 178 
P. 459, 105 Wash. 475. 


89. Hauk v. State, 46 N.E. 127, 47 
N.E. 465, 148 Ind. 238; State v. Grim- 
mell, 88 N.W. 342, 116 Iowa 596; Peo- 
ple v. Harris, 33 N.E. 65, 136 N.Y. 423, 
10 N.Y.Cr. 260; Pierson v. People, 79 
N.Y. 424, 85 Am.R. 524; People v. 
Brecht, 105 N.Y.S. 486, 120 App.Div. 
769, 21.N.Y.Cr. 391 [aff 85 N.BH. 1114, 
192 N.Y. 581]; People v. Benham, 63 
N.Y.S. 928, 30 Misc. 466, 14 N.Y.Cr. 
434. See People v. Brower, 6 N.Y.S. 
730,53 Hun 217, 7 N.Y.Cr. 292 (holding 
that a statement by a third person 
that he had attempted a criminal op- 
eration on a woman was privileged). 


“The statute cannot be so construed 
as to permit a party charged with 
crime to invoke it aS a weapon of 
defense in his own favor, instead of 
its being used as a protection to his 
victim.” Hauk v. State, 46 N.H. 127, 
134, 47 N.E. 465, 148 Ind. 238. 


[a] In Wisconsin St. (1898) § 


4078d, as added by L. (1905) ec 149, 
providing that no person shall be ex- 
cused from testifying in a prosecu- 
tion for abortion, but that evidence 
so received shall not be used against 
the witness, was held to abrogate not 
only the privilege against self-in- 
crimination, but the professional 
privilege conferred on physicians by 
St. (1898) § 4075, as amended by L. 
(1911) ¢ 322, so as to require attend- 
ing physicians to testify against one 
charged with abortion. State v. Law, 
ae N.W. 808, 137 N.W. 457, 150 Wis. 
Silos 


90. Cal.—In re Budan’s Estate, 104 
P. 442, 156 Cal. 230; In re Nelson’s 
Estate, 64 P. 294, 132 Cal. 182; In re 
Flint’s HMstate, 34 P. 863, 100 Cal. 391. 


Ind.—Pence v. Myers, 101 N.E. 716, 
180 Ind. 282; Towles v. McCurdy, 71 
NER nLZO eho s ING. «Ligry HELOUStOI savé 
Simpson, 17 IN.E. 261, 115. Ind. 62,. 7 
Am.S.R. 409. 


Miss.—Watkins v. Watkins, 106 So. 
753, 142 Miss. 210. Hunter v. Hunter, 
90 So. 440, 127 Miss. 683. 


N.D.—Auld v. 
1025, 20 N.D. 461, 
Ann.Cas.1913A 90. 


Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 193. 


[a] Bodily ailment.—The allow- 
ance of a claim of privilege by a 
physician, testifying as to the men- 
tal capacity of the testator, on a ques- 
tion involving a bodily ailment of the 
testator, was held not to be error. In 
re Vaughn’s Estate, 242 P. 1094, 137 
Wash. 512. 


91. Dabbs v. Richardson, 102 So. 
769, 187 Misw. 789. 


92. Dabbs v. Richardson, supra. 
93. Dabbs v. Richardson, supra. 


94, Colo.—In re Shapter’s Estate, 
85. BP. 688, 30 Colo., 58, ait Am-S R- 
Zi Oy OPUS WAG NGS aD Gor 


Iowa.—In re Swain’s Estate, 174 N. 
W. 493, 189 Iowa 28; In re Walker’s 
Will, 128 N.W. 386, 152 Iowa 154; In 


Cathro, 128 N.Ww. 
32 L.R.A.N.S. 71, 


re Walker’s Estate, 128 N.W. 376, 129 
N.W. 952, 150 Iowa 284; Winters v. 
Winters, 71 N.W. 184, 102 Iowa 53, 63 
Am.S.R. 428. 


Mo.—Spurr yv. Spurr, 226 S.W. 35, 
285 Mo. 163. 


Neb.—In re Gray’s Estate, 130 N. 
W. 746, 88 Neb. 835,833 L.R.A:N.S. 
319, Ann.Cas.1912B 1037. 


N.Y.-—Matter of Hopkins’ Will, 77 
N.Y.S. 178, 73 App.Div. 559 [aff 72 N. 
Y.S. 415, 35 Misc. 702, 2 Mills Surr. 
335, and rev on other grounds 65 N.B. 
173, 172 N.Y. 360, 92 Am.S.R. 746, 65 
LR.A.; 95; 12 N.Y.Ann.Cas: 155 (rearg 
den’ 68 “Ni! 113, 276. N-Yernib9bpue 
Staunton v. Parker, 19 Hun 55; 
Whelpley v. Loder, 1 Dem.Surr. 368 
Laff 40 Hun 636, 24 N.Y.Wkly.Dig. 182 
(aff 18 N.H. 874, 111 N.Y. 239, 16 N.Y. 
Civ.Proc. 89)]; Alben v. Public Ad- 
ministrator, 1 Bradf.Surr. 221. Con- 
tra Renihan v. Dennin, 9 N.E. 320, 103 
N.Y. 573, 57 Am.R. 770, 18 Abb.N.Cas. 
101, 25 N.Y.Wkly.Dig. 172 [foll Mat- 
ter of Connor’s Will, 7 N.Y.S. 855, & 
Silv.Sup. 261, 55 Hun 606 (aff 27 N.E. 
413, 124 N.Y. 663)]; Van Orman y. 
Van Orman, 11 N.Y.S. 931, 58 Hun 
606; Mason v. Williams, 6 N.Y.S. 479, 
53 Hun 398; Matter of Darragh’s 
Estate, 5 N.Y.S. 58, 52 Hun 591, 610 
[rev 3 N.Y.S. 283, 1 Conn.Surr. 170]; 
Matter of Loewenstine’s Estate, 21 
N.Y.S. 931, 2 Mise. 323; In re O’Neil’s 
Estate, 7 N.Y.S. 197; Matter of Han- 
nah, 11 N.Y.St. 807. 


S.D.—In re Golder’s Estate, 158 N. 
W. 734, 37: S.D. 397. 


95. State v. Murphy, 217 N.W. 225, 
205 Iowa 1130; In re Fleming, 195 N. 
W. 242, 196 Iowa 639 [cit Cyc]; In re 
Harmsen, (lowa) 167 N.W. 618, L. R.A. 
1918E 973; In re Benson, 16 N.Y.S. 
111. But see Matter of Baird, 11 N. 
Y.St. 263 (holding it error to admit 
the testimony of the physicians who 
attended the lunatic). 


96. Matter of Hoyt, 20 Abb.N.Cas. 
(N.Y) 162. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 611-615] 


a guardian,®™ 


[§ 612] (5) Action by Physician for Compensa- 
tion. The rule of privilege is applicable in an action 
by a physician to recover compensation for his serv- 

_iees,®’ although plaintiff in such an action may tes- 
tify as to the fact of his rendition of professional 
services,®® and the value of his services.1 An agree- 
ment by the father of the patient to pay for the op- 
eration has been held not to be privileged.” 


[§ 613] (6) Actions under Workmen’s Compensa- 
tion Act. The privilege has been held not to apply 
to claims for compensation under the workmen’s com- 
pensation acts.® 


[§ 614] 15. Information Acquired by Profession- 
al Nurse. Under some statutes a professional or reg- 
istered nurse is not allowed to disclose any informa- 
tion which he or she acquired in attending a patient 
and which was necessary to enable him or her to act 
in that capacity,* but such statutes do not disqualify 
a nurse who is not a professional or registered nurse.° 
A statute making communications to a physician 
privileged has been held not to extend the privilege 
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to communications to a nurse,® but, if a nurse re- 
ceives or hears confidential communications from a 
patient which are necessary and proper for the physi- 
cian to discharge the functions of his office accord- 
ing to the usual course of practice, the privilege ex- 
tended to the physician extends equally to the nurse,‘ 
although she is competent as to all matters learned 
when not assisting the physician.® 


[§ 615] 16. Communications to Spiritual Adviser. 
At common law there was no privilege as to commun- 
ications or confessions to a spiritual adviser;® and, 
in the absence of statute, no such privilege exists,1° 
but, under appropriate statutory provision, it has 
been held that clergymen or priests could not dis- 
close, over objection of the party so confiding, con- 
fessions or admissions made to them in the course of 
discipline enjoined by their respective churches ;1+ 
and such statutes have been held to preclude also a 
disclosure of the advice or replies of the spiritual 
adviser.1? In order for a communication to be privi- 
leged it must be made to the clergyman as such in his 
professional capacity,1* in the course of discipline 


97. McClenahan v. Keyes, 206 P. 


454, 188 Cal. 574. 


98. Hobbs v. Hullman, 171 N.Y.S. 
390, 183 App.Div. 743; Schamberg v. 
Whitman; 135 N.Y.S. 262, 75 Misc. 215 
Pate 135 NYS) “1141; £251) App! Div. 
939]; McGillicuddy v. Farmers’ L. & 
T. Co., 55 NLY.S. 242, 26 Mise. 55, 28 
N.Y. Civ. Proe., 381. 


99. See supra § 601. 


1. MacEvitt v. Maass, 67 N.Y.S. 
817, 33 =Misc. 552 [aff 72 N.Y.S. 158, 
64 App.Div. 382]; Petrucelli v. Stein- 
harter, 157 N.E. 803, 24 Ohio App. 471. 


2. Cleveland v. Maddox, 239 S.W. 
870, 152 Ark. 538. 


3. Winthrop v. Industrial Accident 
Commission, (Cal.App.) 22 P.(2d) 579; 
Doty v. Crystal Ice & Fuel Co., 235 P. 
96, 118 Kan. 323. 


4 See statutory provisions. 


[a] Particular statutes construed. 
—L,. (1904) p 874 ¢ 331, amended Code 
Civ. Proc. § 834, by making physicians 
and surgeons incompetent to testify 
as to certain facts learned by them by 
extending such incompetency to pro- 
fessional and registered nurses, and 
this act was further amended by L. 
(1905) p 606 ec 331, by removing the 
disqualification where the informa- 
tion acquired indicated that the pa- 
tient had been the victim or subject 
of a crime, and § 2 of the latter act 
declared that “nothing in this act con- 
tained shall affect any actions or pro- 
ceedings now pending,” but § 2 of the 
amendment of 1905 only applied to 
that act, and not to Code Civ. Proc. § 
834, as it then stood, which, therefore, 
precluded a professional nurse from 
testifying as to confidential informa- 
tion, in the trial of an action pending 
when the amendment of 1905 took ef- 
fect. Homnyack v. Prudential Ins. 
Co., 87 N.B. 769, 194 N.Y. 456. 


5. Hobbs v. Hullman, 171 N.Y.S. 
390, 183 App.Div. 743. 

6. U.S.—Southwest Metals Co. v. 
Gomez, 4 F.(2d) 215, 39 A.L.R. 1416. 

Miss.—Mississippi Power & Light 
Co. v. Jordan, 143 So. 483, 164 Miss. 
174. 

N.D.—Meyer v. Russell, 
857, 55 N.D. 546. 


Ohio.—Wills v. National Life & Ac- 
cident Ins. Co., 162 N.H. 822, 28 Ohio 


214 N.W. 


‘ 


App. 497. 


Wis.—Borosich v. Metropolitan Life 
Ins. Co., 210, N.w. 829,.191.. Wis...239. 


[a] Public health nurse.—Testi- 
mony of a public health nurse as to 
the health of insured is not a privileg- 
ed communication. Wills v. National 
Life & Accident Ins. Co., 162 N.E. 822, 
28 Ohio App. 497. 


7. Mississippi Power & Light Co. 
v. Jordan, 143 So. 488, 164 Miss. 174; 
Culver v. Union Pacific Ry. Co., 199 
N.W. 794, 112 Neb. 441; Meyer v. Rus- 
sell, 214 N.W. 857, 55 N.D. 546; Hum- 
ble v. John Hancock L. Ins. Co., 28 
Ohio N.P.N.S. 481. 


8. Mississippi Power & Light Co. 
v. Jordan, 143-So. 483, 164 Miss. 174. 


9. In re Swenson, 237 N.W. 589, 
183 Minn. 602; State v. Morehous, 
117 A. 296, 97 N.J.Law 285; Wheeler 
v. Le Marchant, 17 Ch.D. 675; Nor- 
manshaw vy. Normanshaw, 69 L.T.Rep. 
N.S. 468. But see Reg. v. Griffin, 6 
Cox C.C. 219 (where the court refused 
to admit the privilege as an absolute 
rule but in the instant case held cer- 
tain communications to a _ spiritual 
adviser privileged). 


10. State v. Morehous, 117 A. 296, 
97 N.J.Law 285. 


[a] Things said by priest at con- 
fession.—_ What was said to a wit- 
ness, when she went to confession, 
by a priest, defendant in a slander 
suit, was admissible at common law, 
not being professional and confiden- 
tial advice. Bahrey v. Poniatishin, 
112 A. 481, 95 N.J.Law 128. 

11. Cal.—tIn re Toomes’ Hstate, 54 
Cal. 509, 35 Am.R. 83. 

Ind.—Dehler v. State, 53 N.E. 850, 
22 Ind.App. 383. 

Minn.—In re Swenson, 237 N.W. 589, 
183 Minn. 602. 

Mo.—State v. Morgan, 95 S.W. 402, 
196 Mo. 177, 7 Ann.Cas. 107 and note. 

Neb.—Hills v. State, 85 N.W. 836, 
61 Neb. 589, 57 L.R.A. 155. 


N.Y.—Westover v. Adtna L. Ins. 
Co., 1 N.H. 104,-99 N.Y. 66, 52 Am: R. 
1, 2 How.Pr.N.S. 184. 


Wis.—Colbert v. State, 
61, 125 Wis. 423. 


Que.—Massé v. Robillard, 10 Rev. 


104 N.W. 


eee Ouellet v. Sicotte, 9 Que.Super. 
nga Gill v. Bouchard, 5 Que.Q.B. 


13. Ark.—Alford v. Johnson, 146 


S.W. 516, 103 Ark. 236. 


Cal.—In re Toomes’ Estate, 54 Cal. 
509; 35 Am. Rinses 

Colo.—Gankyo Mitsunaga v. People, 
129 PB. 241, 54 Colo. 102. 


Ind.—Knight v. Lee, 80 Ind. 201; 
Gillooley v. State, 58 Ind. 182. 


Iowa.—Blossi yv. Chicago, ete, R. 
Co., 123 N.W. 360, 144 Iowa 697, 26 L. 
R.A.N.S. 255. 


Minn.—Christensen v. Pestorious, 
250 N.W. 363; In re Swenson, 237 N. 
W. 589, 183 Minn. 602. 

Mo.—Partridge v. Partridge, 119 S. 
W. 415, 220 Mo. 321, 182 Am.S.R. 584; 
State v. Morgan, 95 S.W. 402, 196 Mo. 
177, 7 Ann.Cas. 107 and note. 


Neb.—Hills v. State, 85 N.W. 836, 
61 Neb. 589, 57 L.R.A. 155: 


er mao bre v. Gates, 13 Wend. 


Wis.—Colbert v. 
61, 125 Wis. 423. 


{a]_ MTllustrations.—(1) A notary, 
who drew a deed and took the gran- 
tor’s acknowledgment, is not inecom- 
petent to testify that by mistake he 
omitted to describe the part of the 
section intended by the grantor to be 
conveyed, although he was a priest 
and the spiritual adviser of the gran- 
tor at the time of the conveyance, he 
not then being consulted as a priest, 
but being called simply as a notary. 
Partridge v. Partridge, 119 S.W. 415, 
220 Mo. 321, 132 Am.S.R. 584. (2) A 
minister who simply acted as a friend 
and interpreter in a matter having 
nothing to do with spiritual affairs 
is a competent witness. Blossi v. Chi- 
cago & N. W. Ry. Co., 123 N.W. 360, 
144 Iowa 697, 26 L.R.A.N.S. 255. 


[b] Rule applied.—A statement, 
voluntarily made by accused to the 
chief of police at an interview brought 
about by a Methodist minister who 
had visited accused, was not inadmis- 
sible as a privileged communication 
to a spiritual adviser, where it was 
not shown that accused was a Metho- 
dist, or that the minister was his 
spiritual adviser. Gankyo Mitsunaga 


State, 104 N.W. 


Leg. 527; Gill v. Bouchard, 5 Que.Q.B.!' vy. People, 129 P. 241, 54 Colo. 102. 
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enjoined by the chureh,!* by a person seeking reli- 
gious or spiritual advice, aid, or comfort,*® and the 
communication must be penitential in character,'® 
and proper to enable the clergyman to discharge the 
functions of his office’? or advise or assist the person 
making the statement,!® and it must also have been 
made and received in confidence,!® although no ex- 
press promise of secrecy is necessary.*° 
lege has been held to apply to a voluntary confession 


as well as to one made under a 
church.?! 


[ec] Ruling elders of the Presby- 
terian church have been held to be 
ministers or priests within the sense 
of a statute granting a privilege to 
such. Reutkemeier v. Nolte, 161 N.W. 
290, 179 Iowa 342, L.R.A.1917D 273. 


14. Ark.—Sherman v. State, 279 S. 
W. 353, 170 Ark. 148. 


Colo.—Milburn v. Haworth, 108 P. 
155, 47 Colo. 598, 19 Ann.Cas. 643 and 
note. 


Ind.—Knight v. Lee, 80 Ind. 201; 
Gillooley v. State, 58 Ind. 182. 


Minn.—-In re Swenson, 237 N.W. 
589, 183 Minn. 602. 


Mo.—State v. Morgan, 95 S.W. 402, 
196 Mo. 177, 7 Ann.Cas. 107 and note. 


Neb.—Hills v. State, 85 N.W. 836, 61 
Neb. 589, 57 L.R.A. 155. 


N.Y.—People v. Gates, 
ahilalk 


“The mere fact that the confession 
is made to a minister of the Gospel, 
or a priest, and made to him as such, 
and even made to him to obtain his 
help or assistance, is not sufficient to 
exclude the confession, but it must be 
pursuant to a duty enjoined by the 
rules of practice of that particular 
church.’ Sherman v. State, 279 S.W. 
353, 354, 170 Ark. 148. 


[a] Illustration.—In an action to 
set aside an assignment of stock for 
fraud, defendant cannot claim that 
statements made in the presence of 
a minister and three members of his 
church, who were called together by 
defendant, were privileged, under a 
statute providing that a clergyman 
shall not be examined as to any con- 
fession made to him in his profes- 
sional character, etc. Milburn v. Ha- 
worth, 108 P. 155, 47 Colo. 598, 19 Ann. 
Cas. 643 


13 Wend. 


15. In re Swenson, 237 N.W. 589, 
183 Minn. 602. 

16. In re Swenson, supra. 

17. Hills v. State, 85 N.W. 836, 61 
Neb. 589, 57 L.R.A. 155. 

18. State v. Brown, 64 N.W. 277, 95 
Iowa 381. 

19. Reutkemeier v. Nolte, 161 N.W. 


290, 179 Iowa 342, L.R.A.1917D 273; 
State ve Brown, 764 NW. .2777,° 95 
Iowa 381; Christensen v. Pestorious, 
(Minn.) 250 N.W. 3638; Hills v. State, 


85 N.W. 836, 61 Neb. 589, 57 L.R.A. 
155. 

20. Hills v. State, supra. 

21. In re Swenson, 237 N.W. 589, 
183 Minn. 602. 

22. In re Swenson, supra. 

23. In re Swenson, supra. 

24. In re Swenson, supra. 


A witness is not required to disclose the 
communication to enable the court to determine 
whether it is privileged,?? and, before directing the 
witness to answer, the court should be satisfied, from 


WITNESSES 


The privi- 


mandate of the 


25. Communication to prosecuting 
attorney. see infra § 617. | 


26. U.S.—Marbury v. Madison, 1 
Cranchets 7.) 2 ind. 60) singe va Uns 
112) B. 988, 50-C.C.A. 647. 


Del.—State v. Brown, 36 A, 458, 16 
Del. 380. 


N.J.—Thompson vy. German Valley 
Ri Cog22 Niog.ekq. 1a: 


Se ca v. Pentland, 2 Serg.&R. 


Utah.—State v.‘Hoben, 102 P. 1000, 
36 Utah 186. 


Eng.—Dawkins v. Rokeby, L.R. 8 Q. 
B25) [atts Le. wt Bee. 744). 


Can.—Gugy v. Maguire, 13 L.C. 33. 


[a] Documents which are part of 
archives of foreign consulate are priv- 
ileged, and a witness cannot be com- 
pelled to disclose their contents. Kes- 
sler v., Best, 121 F439. 


[b] Particular statutes construed. 
—(1) A statute providing that ‘a pub- 
lic officer cannot be examined as to 
the communications made to him in 
official confidence, where the public 
interests would suffer by the disclo- 
sure,” has been held to relate espe- 
cially to matters pertaining to the 
affairs of the state or nation, or con- 
cerning state secrets, and communi- 
cations by informers to public offi- 
cials. State v. Hoben, 102 P. 1000, 36 
Utah 186. (2) Under a statute requir- 
ing bank commissioner, deputies, ete., 
to keep secret information received in 
examining banks, except when called 
as witness “in any criminal proceed- 
ings or trial in a court of justice,” 
witnesses may be required to disclose 
such information in civil actions, as 
well as in criminal proceedings. 
Millspaugh v. Kesterson, 270 S.W. 110, 
307 Mo. 185. (3) A statute forbidding 
the divulging of tax returns ‘except 
by order of court” does not make such 
returns privileged. Thaden v. Bagan, 
165 N.W. 864, 139 Minn. 46. 


27. Stegal v. Thurman, 175 F. 813; 
In re Reid, 155 F. 933; People v. At- 
wood, 154 N.W. 112, 188 Mich. 36; 
Hennessy v. Wright, 21 Q.B.D. 509; 
Dawkins v. Rokeby, L.R. 8 Q.B. 255; 
Roe vo.” Nix, [1893]. P.' 55; Heme! v: 
Bentinck, 2 B.&B. 130, 6 E.C.L. 70, 129 
Reprint 907; Wadeer v. East India 
Co., 8 De G.M.&G. 182, 57 Eng.Ch. 182, 
44 Reprint 360; M’Elveney v. Connel- 
lan, 17 Ir.C.L. 55; The Bellerophon, 44 
LAIvAGM. nbs VWonkehemyves Mts, N62 lo. is 
Rep. NvS."5585 Kainvy. Farrer, 37 LT 
Rep.N.S. 469; Smith v. Hast India Co., 
1. Phil. 50, 19: Bnge:Ch. 50, 41 Reprint 
550. 

[a] Tax statements.—Mich. Comp. 
L. (1897) § 3846, which provides that 
property statements which are re- 
quired to be made by property owners 


[$§ 615-616 


the facts and cireumstances leading up to the com- 
munication, that the witness is mistaken in making 
the claim of privilege.?* 
privilege to “clergymen or other minister of any re- 
ligion” does not limit the privilege to priests or cler- 
gymen of any one denomination.” 


[§ 616] 17. State Secrets and Information Acquir- 
ed by Public Officers.?® 
ed,?® and public officers cannot disclose communica- 
tions to, or information acquired by, them, when 
such disclosure would be contrary to publie policy.?7 
Information received or obtained by officers of the 
internal revenue department of the federal govern- 
ment,” or information obtained by postmasters in 


A statute granting the 


State secrets are privileg- 


to the assessing officers shall be filed, 
and shall be used for no other purpose 
except the making ofan assessment, 
has been held to impose an absolute 
prohibition on the use of such state- 
ments for any other purpose as a mat- 
ter of public policy, and an officer can- 
not be compelled to produce such a 
statement as evidence either in a state 
or federal court, even though no ob- 
acculon is made, In re Reid, 155 F. 

[b] Tvrial court’s exclusion of evi- 
dence in the particular case on the 
record presented held to be final. 
State v. McClendon, 214 N.W. 782, 172 
Minn. 106. 


[c] Power to enact privilege laws. 
—The federal and state governments 
have ‘power to provide that returns 
made to their officers .to be used in as- 
sessing and collecting revenue and 
taxes shall not be revealed by the offi- 
cers, and such provisions protect the 
officers against commitment for con- 
tempt for refusal to produce such re- 
turns on subpcena by a court. In re 
Valecia Condensed Milk Co., 240 F. 
3105 1Lb3uC- CXA, 236. 


[ad] Bankruptcy Act does not de- 
prive a witness of his privilege under 


a state statute to withhold income 
tax returns by the bankrupt. In re 
Valecia Condensed Milk Co.,. 240 F. 


310, 153 C.C.A, 236. 


[e] Gord chamberlain cannot be 
compelled to disclose in evidence com- 
munications made to him in his official 
Gepacny. West v. West, 27 T.L.R. 


28. Stegall v. Thurman, 175 F. 813; 
In re Lamberton, 124 F. 446; In re 
Huttman, 70 F. 699; First Nat. Bank 
ve WANiaes, 20) P.(2da)' 222, 242) Or: 


[a] Rule applied.—(1), A store- 
keeper and gauger stationed at a dis- 
tillery has no right to divulge infor- 
mation in regard to the business of 
the distiller obtained by him solely in 
his official capacity as an internal rev- 
enue officer, even when called as a 
witness in a state court. Stegall v. 
Thurman, 175 F. 813. (2) A collector 
or deputy collector of internal revenue 
cannot be compelled to disclose the 
names of persons in whose places of 
business special tax stamps are post- 
ed, or the places in which the same 
are posted. In re Lamberton, 124 F. 
446. (3) A deputy eollector of inter- 
nal revenue cannot be compelled to 
testify, in a criminal proceeding in a 
state court, as to statements made to 
him by an applicant4for a special re- 
tail liquor dealer’s tax stamp, which 
statements were made for the purpose 
of being reduced to writing and em- 
bodied in the records of the internal 
revenue office. In re Huttman, 70 F. 
699. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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regard to mail matter or money orders,?® under the 
regulations of these departments has been held to 
be privileged, and, under appropriate statutory pro- 
vision, the notes made by a deputy fire marshal in fire 
investigations have been held to be privileged,?° but 
knowledge acquired by a letter carrier as to the fact 
. of and time of delivery of mail to a person,*+ the 
knowledge of a postmaster as to the identity of a 
signer of a money order,*? acknowledgments made 
to a notary,** communications between an applicant 
for a patent and the patent office, touching an unis- 
sued patent,** communications by stockholders of a 
national bank to bank officers in relation to the af- 
fairs of the bank,?®> communications between the 
county attorney and one making complaint to him 
for the purpose of haying a criminal prosecution in- 
stituted,*® conversations of government detectives 
with witnesses, with the purpose and effect of indue- 
ing and influencing the evidence of such witnesses,** 
statements to a tax assessor concerning personal 
property,*® have been held not to be privileged. The 
privilege is that of the government and not that of 
the witness.*® A statute providing that a public of- 
ficer cannot be examined as to communications made 
to him in official confidence, when the public interest 
would suffer by the disclosure, has been held not to 
privilege a communication when it is not in the pub- 
lic interest to prevent its disclosure.4® A written 
communication between public officials, which relates 
to a private matter as distinct from a public one, is 
not privileged on the grounds of public policy.*! Such 
a confidential relation does not exist between an of- 
ficer and an accused under arrest and in charge of 
such officer as to exclude a conversation between the 
officer and accused.*2, An exception in a statute for- 
bidding official information from being divulged, “ 
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cept as provided by law,” has been held not to per- 
mit the production of official information whenever 
required through processes of law.** A statute pro- 
viding that the imparting of information concerning 
banks: by any state officer should be sufficient cause 
for his removal from office has been held to mean the 
voluntary imparting of such knowledge,** and to 
have no reference to the duty of a witness to tes- 
tify when duly sworn and examined in court.45 This 
rule is a rule of policy which is followed unless it 
conflicts with a rule of justice.*¢ 


Determination as to admissibility. The question 
is to be determined not by the court but by the head 
of the department having the information.**7 <A fed- 
eral court of one district, under whose subpeena a 
witness has been brought before an examiner to give 
testimony in a suit pending in another district has 
power to strike out from his testimony anything 
which violates the privilege of a foreign government 
by disclosing the contents of documents which be- 
long to the records of its consulate.4® The question 
whether the production of certain evidence would 
be injurious to the public interests has been held to 
be determinable by the head of the governmental de- 
partment having the information.*® 


Evidence before grand jurors.®° Although the 
proceedings of grand jurors are privileged,®! a wit- 
ness’ testimony before the grand jury is not priv- 
ileged,®? and the rule granting a privilege to grand 
jurors of their official proceedings does not extend 
to a witness before them who is being asked concern- 
ing his contradictory statements.>% 


Exception to 
state secrets or 


general rule. The privilege as to 
information acquired by public offi- 


29. Spiegel, May, Stern Co. v. Wa- 
terman, 163 A. 105, 131 Me. 342. 


30. Gilbertson v. State, 236 N.W. 
539, 205 Wis. 168. 


31. Smith v. Smith, 45 A. 848, 18 
Del. 365. 


[a] MTlustration.—Knowledge ac- 
quired by a letter carrier for the gov- 
ernment, in respect of his receiving 
for delivery letters addressed to a per- 
son named, the length of time he was 
obliged to wait when calling at such 
person’s house to deliver her letters, 
her request not to deliver her letters 
at the house unless she was at home, 
but in such case to take them to an- 
other party named by her, his having 
carried such person’s letters in his 
pocket for three or four days when 
not finding her at home, and to her 
meeting him at points away frem the 
house and receiving letters from him, 
is not privileged, so as to excuse the 
witness from testifying thereto in an 
action for divorce. Smith v. Smith, 
45 A. 848, 18 Del. 365. 


32. Spiegel, May, Stern Co. v. Wa- 
terman, 163 A. 105, 131 Me. 342. 


33. Feople v. Driggs, 112 P. 577, 14 
Cal.App. 507. 


34. Edison Electric Light Co. v. U. 
8S. Electric Lighting Co., 44 F. 294. 


35. Cox v. Montague, 78 F. 845, 24 
C.C.A. 364 [appeal dism 18 S.Ct. 944, 
LVAD ADEA a (PALES 


36. Cole v. Andrews, 76 N.W. 962, 
74 Minn. 93. 


37. King v. U. S., 112 F. 988, 50 C. 
C.A. 647. 


38. Pease v. Jennings, 146 N.W. 
260, 180 Mich. 682; Peden v. Peden’s 
Adm’r, 92 S.H. 984, 121 Va. 147, 2 A.L. 
Rk. 1414. 


39. Kessler v. Best, 121 F. 439. 


40. Mitzler v.. U. S.,, 64 F.(2d), 203; 
Agnew v. Agnew, 218 N.W. 633, 52 
S.D. 472, 59 A.L.R. 1549. 


[a] Thus a private detective’s let- 
ter to district attorney charged with 
liquor conspiracy stating the writer’s 
information that a county detective 
was accepting money from bootleg- 
gers for protection against prosecu- 
tion was held not privileged. Metzler 
Vai, 04, 8.. (20) 208% 


41. Prymek v. Herink, 289 P. 412, 
131 Kan. 77. 


[a] Tllustration.—A written com- 
munication from a deputy fire mar- 
shal to a county attorney requesting 
consideration for testimony in a civil 
action was not a “privileged communi- 
eation.’ Prymek y. Herink, 289 P. 
412, 131 Kan. 77. 


42. State v. Brown, 111 So. 617, 163 
La. 112 


[a] TU teteniag ed) confession or 
an incriminating statement, made 
freely and voluntarily by accused to 
an officer, is not inadmissible as a 
privileged communication. State v. 
Brown, 111 So. 617, 163 La. 112. 


43. In re Valecia Condensed Milk 
Com 240 0EY W310; eb sneer A. 236, 


44. Maryland Casualty Co. v. Clint- 
wood Bank, 154 S.E. 492, 155 Va. 181. 


45. Maryland Casualty Co. v. Clint- 
wood Bank, supra. 


46. Wilson v. U. S., 65 F.(2d) 621. 


47. United States v. Burr, 25 F.Cas. 
No. 14,694. 


[a] Letters written to president.— 
On a motion to compel the production 
of a letter written to the president of 
the United States, and in the hands of 
the prosecuting attorney, averred to 
be material to the defense, parts of. 
it cannot be withheld, in the discre- 
tion of the prosecuting attorney, on 
the ground of public interest, as the 
president alone may decide as to the 
propriety of withholding them, and he 
cannot delegate his discretion. Unit- 
ed States v. Burr, 25 F.Cas.No. 14,694. 


_ [b] Naval secrets.—Where the ob- 
jection to the admission of certain evi- 
dence was that it would disclose naval 
secrets of the government, it has-been 
held that the navy department sheuld 
be informed and requested to state the 
grounds of its objection so that the 
court might know whether or not the 
evidence would disclose secrets det- 
rimental to the public interest. In- 
ternational, etc., Turbine Co. vy. 
Cramp, ete., Bldg. Co., 176 F. 925. 


48, Kessler v. Best, 121 F. 439. 


49. Beatson v. Skene, 5 H.&N. 838, 
157 Reprint 1415. 


50. Competency of grand juror as 
witness see supra § ; 241. 


51. In re Cohen’s Estate, 174 N.Y. 
S. 427, 105 Misc. 724. 


52. Commonwealth v. Fotti, 
Super. 365. 


53. Commonwealth v. Fotti, supra. 


93-Pa. 
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cials is subject to this exception, however, that, if 
what is asked is useful evidence to vindicate the in- 
nocence of an accused person,®* or lessen the risk 
of false testimony,*® or is essential to the proper dis- 
position of the case,°* or the benefit to be gained 
by a correct disposition of the litigation was greater 
than any injury which could inure to the relation by 
a disclosure of the information,®’ disclosure will be 
compelled, and the court and not the witness is the 
judge as to the necessity regarding the communica- 
tion as privileged.°® 


Sources of information in criminal prosecution. 
As a matter of public policy courts will not, in erim- 
inal proceedings, compel or permit a witness to dis- 
close the identity of the persons who furnished him 
the information which led to the detection of the 
crime or the prosecution of the person on trial,°® nor 
will an individual be compelled to answer whether or 
not he gave such information,®° although it has been 
held that an officer searching without a warrant must 
divulge his source of information which led him to 
believe that a crime was being committed in order to 
determine the legality of the search,®! and it has 
also been held, if the name of declarant and the sub- 
54. Wilson v. U. S., 59 F.(2a) 390. 
55. Wilson v. U. S., supra. 

56. Wilson v. U. S., supra. 


57. Lindsey v. People, 181 P. 531, 
66 Colo. 343, 16 A.L.R. 768 [error dism 


Douglas v. Tune, 
‘Mo.App. 404. 


WITNESSES 


to public policy to compel production 
of such letter, which is highly confi- 
dential and privileged. 


defraud the revenue laws is privileg- 77. 
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ject of the communication have ceased to be a secret 
of the government, and especially if the name of de- 
clarant and the facts disclosed by the communication 
have become matters of general notoriety, that the 
facts and name were not privileged.°? 


[§ 617] 18. Communications to Prosecuting At- 
torney.*°* In some jurisdictions communications be- 
tween an informer and the public prosecutor are ab- 
solutely privileged®* except that statements made by 
a witness to a prosecuting attorney bearing on the 
guilt of a person under investigation for crime are 
not privileged where on the trial of such person for 
the crime the witness denied making such statements 
and had been indicted for perjury on such denial.*° 
In other jurisdictions communications to a prosecut- 
ing attorney as such are not privileged.*® In still 
other jurisdictions such communications are privi- 
leged when it is necessary to protect the interests of 
the state,*7 and generally in proceedings collateral 
to the pending criminal action,®°* as when it is nec- 
essary to protect a citizen from an action of libel, 
slander, or malicious prosecution based on his com- 
munication to the prosecuting officer.°® But when no 
such circumstances are present the privilege should 


admitted as witness, for state, his 
disclosures to the state’s attorney in 


State ex rel. | connection with such application were 


203 S.W. 465, 199] privileged. State v. Phelps, Kirby 
(2) Information to the} (Conn.) 282. 
government that a party intends to 65... State v. Rash, 78-A. 405, 25 Del 


moe 321, 255 U.S. 560, 65 L.Ed. ed. Worthington v. Scribner, 109 ; ; ) 
P Mass. 487, 12 Am.R.. 736. (3). Accus- 66. Granger v. Warrington, 8 Ill. 
58. Lindsey v. People, supra. ed is not entitled to know who gave| 299; Cole v. Andrews, 76 N.W. 962, 


59, U.S.—Mecines v. U.'S., 62 FE. 


information or made complaints which 
led to his prosecution, and hence the 


74 Minn. 93. 


(2d) 180 [cert den 53 S.Ct. 507, 288 
U.S. 616, 77 L.Ed. 989]; Shore v. U. S., 
49 F.(2d) 519 [cert den 51 S.Ct. 656, 
283 U.S. 865, 75 L.Ed. 1469]; Goetz 
Ve We S., 39 E.¢2d) 9033 Segurola v. 
U. S., 16 F.(2d) 563 [cert gr 47 S.Ct. 
5S, 2it Uns. 129,01 Wd. 91319, and 
air’ 48° S.Ct! 77; 275-UiS) 106,072 Lad. 
186]; U. S. v. Moses, 27 -F.Cas.No. 
15,825, 4 Wash. 726. See Wilson v. U. 
S., 59 F.(2d) 390 (dictum). 


D.C.—Takahashi v. Hecht Co., 
App.D.C. 176, 50 F.(2d) 326. 


Iowa.—Gabriel v. MceMullin, 103 N. 
W. 355, 127 Iowa 426. 


Me.—State v. Soper, 16 Me. 293, 33 
Am.D. 665. 


Mass.—Worthington v. 
109 Mass. 487, 12 Am.R. 736. 


Mo.—State ex rel. Douglas v. Tune, 
203 S.W. 465, 199 Mo.App. 404. 


S.D.—State v. Martin, 227 N.W. 66, 
55 S.D: 594. 


Tex.—Sadler v. State, 40 S.W.(2d) 


60 


Scribner, 


91/118) TexCr. 318; . Hawthorne’ v. 
State, 10 S.W.(2d) 724, 110 Tex.Cr. 
646. 


Va.—Dellastatious v. Boyce, 147 S. 
BE. 267, 152 Va. 368; Webb v. Common- 
wealth, 120 S.E. 155, 137 Va. 833. 


W.Va.—State v. Paun, 155 S.H. 656. 
109 W.Va. 606. 


Ont.—Humphrey v. Archibald, 
Ont.A. 267. 


[a] Rule applied.—(1) The com- 
plaint board of a city is justified 
in refusing to produce a letter com- 
plaining against an employee which 
he makes the basis of action for libel 
against the sender, and it is contrary 


20 


fact that an officer in testifying stat- 
ed without objection that complaints 
had been made against accused does 
not entitle accused to the names of 
such complainants. State v. Fortin, 
(Me.) 76 A. 896. 


[b] Humane society.—Complaints 
made to a clerk of the humane soci- 
ety have been held to be privileged. 
State v. Wolf, 26 Ohio N.P.N.S. 521. 


60. Worthington v. Scribner, 109 
Mass, 487, 12 Am.R. 736: 


[a] Tllustration.—In an action for 
maliciously and falsely representing 
to the treasury department of the 
United States that plaintiff was in- 
tending to defraud the revenue, de- 
fendants cannot be compelled to an- 
swer interrogatories as to whether 
they did or did not give or cause to 
be given information to the depart- 
ment concerning the alleged intention 
to defraud. Worthington v. Scribner, 
109 Mass. 487, 12 Am.R. 736. 


61. Perry v. State, 122 So. 398, 154 
Miss. 212; Ford v. City of Jackson, 
12 So. 2.78, 1o3, Miss; (6165) Bails, 
Statese 118 So, 53055 Lois Miss. bills, 
Hamilton v. State, 115 So. 427, 149 
Miss. 251. 


62. Commonwealth v. Congdon, 165 
N.E. 467, 265 Mass. 166. 


63. Communications to prosecuting 
attorney as state secrets see Supra § 
616. 


64. State v. Brown, 36 A. 458, 16 
Del. 380; Arnstein v. U. S., 54 App. 
D.C. 199, 296 F. 946 [cert den 44 S.Ct. 
454, 264 U.S. 595, 68 L.Ed. 867]; Ratz- 
laff v. State, 249 P. 934, 122 Okl. 263. 


[a] 
*By GILBERT G. FINLEY (§ 617). 


67. State v. Archer, 255 P. 396, 32 
N.M. 319; People v. Wadsh, 186 N.E. 
422, 262 N.Y. 140. 


[a] Basis of rule.—‘‘Where the 
subject inquired about is a state se- 
cret, the interests of the public are in- 
volved, and, in such a case, the com- 
munication is exempt from inquiry 
and disclosure on the ground of pub- 
lic policy. The exemption in such a 
case is not based upon the confiden- 
tial relation between attorney and cli- 
ent, but upon the right of the state 
to protect its secrets for the purpose 
of effectively serving the interests of 
all the citizens. In such a case the 


exemption is absolute.” State v. 
Archer, 255 P. 396, 402, 32 N.M. 319. 
68. Attorney-General v. Tufts, 132 


N.E. 322, 327, 289 Mass. 458, 17 A.L.R. 
274; Centoamore v. State, 181 N.W. 
182, 105 Neb. 452. 


“It is a principle of law founded up- 
on sound public policy and arising out 
of the creation and establishment of 
constitutional government that com- 
munications made to a district attor- 
ney in order to secure the enforcement 
of law are privileged and confidential 
in the sense that they cannot be re- 
vealed at the instance of private par- 
ties in aid of actions at law.” Attor- 
ney-General v. Tufts, supra. 


69. U.S.—Vogel v. Gruaz, 4 S.Ct. 
L2) DLO UWS: (32 Iu eee E BG waloiss 


Ind.—Oliver v. Pate, 43° Ind!'132) 


Iowa.—Gabriel vy. McMullin, 103 N. 
W. 355, 127 Iowa 426.33 


Kan.—Michael v. Matson, 105 P. 
537, 81 Kan. 360, L.R.A.1915D 1. 


Ky.—Bazzell v. Illinois Cent. R. 


Where prisoner applied to be! Co., 262 S.W. 966, 203 Ky. 626. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


not prevail,’® particularly where it appears that a 
disclosure might show the prisoner’s 
or in a civil action in which the prosecuting witness 
is endeavoring to hold civilly lable a person other 
than the one aceused and against whom an indict- 
ment was obtained.*2. Nor does the privilege exist as 
to communications made to a prosecuting attorney or 
his assistant for an unlawful purpose,‘* as when they 
are not made in good faith to the prosecuting officer 
but instead as a part of a conspiracy to blacken and 
defame one whom the authors of the communications 
know to be wholly innocent.*# Also the privilege has 


N.M.—State v. Archer, 255 P. 396, 
32 N.M. 819. 


[a] Rule aids prosecution.—‘The 
right of the citizen who has informed 
the public prosecutor of the commis- 
sion of a crime to be secure from ex- 
posure when he is afterwards sued 
for libel, slander, or malicious prose- 
cution [is one which] he is di- 
rectly concerned in maintaining 

. being a party to the proceed- 
ing, and he may rely upon the con- 
fidential character of the communica- 
tion made by him to the prosecuting 
officer. This is the true privileged 
communication between prosecuting 
attorney and a citizen; the latter hav- 
ing the right to rely upon the advice 
of the former. This doctrine encour- 
ages the citizen to inform the prose- 
cuting officer of criminal offenses, 
which otherwise might go unpun- 
ished.” State v. Archer, 255 P. 396, 
402, 32 N.M. 319. 


[b] Limitation of rule.—Although 
communications of defendant in mali- 
cious prosecution to the solicitor be- 
fore the prosecution be privileged, so 
that they could not be the basis of 
libel, they are not privileged against 
use in an action for malicious prose- 
cution on the questions whether de- 
fendant procured or aided and abetted 
in the prosecution or made a full and 
fair statement of all the facts to the 
solicitor. American Surety Co. v. 
Pryor, 99 So. 636, 211 Ala. 114. 


[ec] Communications to voluntary 
assistant.—Conversations between a 
prosecuting witness and an attorney 
voluntarily assisting the state’s at- 
torney are not privileged in a subse- 
quent action against such witness for 
malicious prosecution. Meysenberg v. 
Engelke, 18 Mo.App. 346. 


[d] Communication to grand jury. 
—A statement made by a witness be- 
fore the grand jury is not a privileged 
communication to the prosecuting at- 
torney although it may have been giv- 
en in his presence and hearing. State 
v. Van Buskirk, 59 Ind. 384. 


Privilege as to liability for: 

Libel or slander see Libel and Slander 
§ 238. 

Malicious prosecution see Malicious 
Prosecution § 25. 


70. Fisher v. State, 231 S.W. 181, 
149 Ark. 48; State v. Archer, 255 P. 396, 
32 N.M. 819; Egenes v. Morse Dry 
Dock & Repair Co., 226 N.Y.S. 68, 131 
Mise. 428. Compare Lewis v. Roux 
Trucking Corporation, 226 N.Y.S. 70, 
222 App.Div. 204 (holding that the 
privilege of attorney and client rela- 
tionship may be applied to informers 
disclosing to a district attorney facts 
which may constitute a crime). 


{a] Mlustrations.—(1) In a prose- 
cution for homicide, the deputy prose- 
cuting attorney can testify that, prior 
to the killing, defendant consulted 
him regarding criminal prosecution 
against deceased for illicit relations 
with defendant’s wife, and was in- 


, 


WITNESSES 


innocence," 


fice.7® 


ecuting attorney 


formed he did not have sufficient evi- 
dence, since the attorney was not 
consulted as an attorney for defend- 
ant, and there was no confidential re- 
lationship between them. Fisher v. 
State, 231 S.W. 181, 149 Ark. 48. (2) 
Communications by witnesses to the 
district attorney, investigating crim- 
inal liability for an explosion, are not 
privileged, and plaintiff, in a civil 
action for death, could compel their 
production. Egenes v. Morse Dry 
Dock & Repair Co., 226 N.Y.S. 68, 131 
Misc. 428. 


71. La.—State v. Guagliardo, 
So. 216, 146 La. 949. 


Md.—Riggins v. State, 93 A. 437, 125 
Md. 165, Ann.Cas.1916E 1117. 


Mich.—People v. Davis, 18 N.W. 362, 
52 Mich, 569. 


Neb.—Centoamore y. State, 181 N. 
W. 182, 105 Neb. 452. 


N.M.—State v. Archer, 255 P. 396, 
32 N.M. 319. 


N.Y.—People v. Walsh, 186 N.E. 
422, 262 N.Y. 140. 


Eng.—Marks vy. Beyfus, 25 Q.B.D. 
494, 


[a] Illustrations. — (1) State’s 
witness may be cross-examined as to 
whether, in giving a statement to the 
district attorney concerning the case, 
he disclosed important facts to which 
he testified at the trial. State v. Arch- 
Cl) 250 GPa (o6, Oe wNeM. 6849.5 i) C2) A 
statement of circumstances of a mur- 
der by a supposed eyewitness, who 
becomes the most important witness 
in the prosecution, which is reduced 
to writing by an attorney voluntarily 
associated with the prosecuting of- 
ficer and is in their possession, has no 
such privilege against disclosure that 
it can be withheld when called for and 
needed by accused for his defense. 
State v. Guagliardo, 84 So. 216, 146 
La. 949. (3) In the trial of defend- 
ant for carnally knowing a girl under 
the age of sixteen years, the prosecut- 
ing witness may be cross-examined as 
to a communication made by her to 
the state’s attorney. Riggins v. State, 
93 A. 437, 125 Md. 165, Ann.Cas.1916E 
1117. (4) Where a witness in a crim- 
inal case made a written statement 
to the district attorney shortly after 
the crime, and the statement is in 
court and an inspection of it by the 
presiding judge reveals contradictory 
matter, its use for cross-examination 
on the question of credibility may, and 
usually should, be permitted. People 
v. Walsh, 186 N.B. 422, 262 N.Y. 140. 
(5) <A statement by complainant in 
an adultery proceeding made to the 
prosecuting officer at the commence- 
ment of the proceedings, that on a 
specified occasion he saw \nothing 
wrong between his wife and defend- 
ant is not privileged so as to prevent 
such statement being shown to im- 
peach complainant’s testimony on the 
trial that the adultery %ccurred at 
that time. People v. Davis, 18 N.W. 
362, 52 Mich. 569. (6) Ina case of 
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no application, in a proceeding for the removal of a 
district attorney, to conversations between him and 
persons accused of crime and seeking to avert prose- 
eution,’® nor, in a proceeding 
attorney for conspiracy to commit a erime, to con- 
versations between the sheriff and district attorney 
and overheard by a clerk or stenographer in the of- 
There is no privilege as to communications 
between a prosecuting attorney and a person who is 
acting in behalf of defendant,’’ or between a pros- 
ecuting attorney and defendant,*® or between\a pros- 


against the district 


and the attorney of an accomplice 


statutory rape, accused is entitled to 
show that the prosecuting witness 
made statements to the county attor- 
ney denying that accused had com- 
mitted the aet charged, and the tes- 
timony of the county attorney show- 
ing such statements cannot be exclud- 
ed on the ground that the communica- 
tion was privileged. Centoamore v. 
State, 181 N.W. 182, 105 Neb. 452. 


[b] In Iowa (1) in the trial of a 
criminal case, communications made 
by the prosecuting witness to the 
prosecuting attorney, not in the grand 
jury room, are privileged, and the 
prosecuting attorney cannot be re- 
quired to testify concerning them. 
State v. Houseworth, 60 N.W. 221, 91 
Iowa 740. (2) ‘But where prosecutrix 
testifies that she was not asked as to 
certain matters before the grand jury, 
defendant is entitled to prove the con- 
trary by the county attorney, who 
conducted the grand jury investiga- 
tion and acted as the clerk of the 
grand jury. State v. Hector, 138 N.W. 
930, 158 Iowa 664. (3) In an adul- 
tery case, testimony of a county at- 
torney as to the filing of the informa- 
tion by defendant’s wife is not tes- 
timony of a privileged nature. State 
v. Leek, 130 N.W. 1062, 152 Iowa 12. 


72. ‘Fite v. Bennett, 83 S.E. 515, 142 
Ga. 660. 
[a] Tlustration.—In a buyer’s ac- 


tion for damages from being induced 
by fraud to purchase worthless bank 
stock, a person connected with the 
office of the solicitor general who as- 
sisted in securing an indictment on 
plaintiff’s testimony against a third 
person for selling plaintiff the stock, 
is not incompetent as a witness by 
reason of any confidential relation 
existing between him and _ plaintiff. 
pace v. Bennett, 83 S.B. 515, 142 Ga. 


73. In re Bostwick, 181 N.E. 905, 
43 Ohio App. 76 [appeal dism 180 N. E. 
713, 125 Ohio St. 182]. 


Whether communication relating to 
future illegal, unlawful, or fraudu- 
na action is privileged See Supra § 


74, State v. Wilcox, 132 P. 982, 90 
Kan. 80, 9 A.L.R. 1091. 


75. Attorney General vy. Tufts, 132 
AE 322, 239 Mass. 458, 17 A.L.R. 


76. Metzler v. U. S., 64 F.(2d) 203. 


77. Cobb v. Simon, 97 rts 276, 
119 Wis. 597, 100 Am.S.R. 90 


78. Itow v. United sakes 223 KF. 
25, 1388 G:C.A, 439: State v. Schu- 
macher, 132 N.W. 143, 21 N.D. 591; 
Whalen v. State, 159 N.E. 481, 260 
Ohio App. 335; Roberts vy. State, 295 
S.W. 609, 107 Tex.Cr, 139. 


[a] Tlustrations. — (1) Defend- 
ant’s statements to the prosecutor 
after being informed that the prose- 
cutor was prosecuting the case and 
could not represent him, and not made 
for the purpose of employing the 
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who is testifying for the state.7® In an action to va- 
cate and set aside all proceedings in the foreclosure 
of a certificate of delinquency for unpaid taxes on 
the ground of fraud, a deputy prosecuting attorney 
who prosecuted the foreclosure suit either in his offi- 
cial capacity, under a statute making it the duty 
of prosecuting attorneys of all counties to conduct, 
without charge or fee, all proceedings for the fore- 
closure of certificates of delinquency, or as private 
counsel of the owner of the certificate, may be com- 
pelled to testify as to communications between him- 
self and a third person who it is claimed was the true 
owner of the certificate and the person responsible 
for the fraud.’° In an examination before a joint 
legislative committee, knowledge or information ac- 
quired by the witness at the instance of, in connec- 
tion with, and under the direction of, a prosecuting 
attorney to use in the trial of indictments against 
members of the legislature for bribery is not privi- 
leged.1 


[§ 618] 19. Objections and Determination*—a. 
Necessity for Objection. Where the client, patient, 
or spouse of a witness wishes to exclude his testimo- 
ny on the ground of privilege, 1t is incumbent upon, 
him to object thereto,*? failing in which the privilege 


prosecutor as defendant’s attorney, 
are not inadmissible as confidential 
communications. Whalen v. State, 
159 N.E. 481, 26 Ohio App. 335... (2) 
The prosecuting attorney’s testimony 
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homestead, against her judgment and 
will, in order to insure his safety, her 
testimony, as to the bare fact of what 
she heard, is not rendered incompetent 
by a disclosure upon cross-examina- 


[§§ 617-619 


is deemed waived,*? and the testimony is properly 
admitted;8* and where the witness has testified 
without objection his testimony cannot be struck out 
on objection being subsequently made.*®? Where a 
general objection to the competency of certain evi- 
dence is made and overruled, the failure of the ob- 
jector to repeat the objection to each question asked 
the witness is not a waiver of the former ruling of 
the court or of the privilege;** but where the tes- 
timony consists of matters privileged and not priv- 
ileged, objection must be made to each question.*? 
It has been said that the eourt should of its own 
motion exclude, on principles of public policy, tes- 
timony of an attorney as to admissions of his client 
where it appears that such admissions may have been 
made to him as counsel although they may have been 
made by the client when testifying as a witness be- 
fore the committing magistrate.88 Where the client 
or patient is not a party, so as to be in a position to: 
either assert or expressly or tacitly waive his privi- 
lege, the court should of its own motion exclude tes- 
timony of the attorney or physician as to confiden- 
tial matters.®® 


..[§ 619] b. Who May Object. The eaten of 
the witness is that of the client or patient,®® hus- 


117 Am.S.R:; 
Ann.Cas. 622 


Miss.—Davenport v. State, 108 So. 
433, 143 Miss. 121, 45 A.L.R. 1348 [quot 
Cyc]; Lengsfield & Co. v. Richardson, 


676, 8 L.R.A.N.S. 521, 10 


to rebut defendant’s evidence of a 
conversation between him and defend- 
ant are admissible against an objec- 
tion of privilege. Roberts v. State, 
295 S.W. 609, 107 Tex.Cr. 139. (3) Ad- 
missions of guilt made by defendant 


to the assistant state’s attorney to}. 


procure discontinuance of prosecution 
are not privileged as communications 
between attorney and client. State v. 


Schumacher, 132 N.W. 1438, 21 N.D. 
591: 
79. Needham v. State, 233 S.W. 966, 


90 Tex.Cr. 86. 


80. Collins v. Hoffman, 113 P. 625, 
62 Wash. 278, Ann.Cas.1913A 1. 


81. Sullivan v. Hill, 79 S.E. 670, 
73 W.Va. 49, Ann.Cas.1916B 1115. 


82: Steen v. First Nat. Bank, 298 
F. 36; Lissak v. Crocker Estate Co., 
51 P. 688, 119 Cal. 442; Wibracht v. 
Annan, 89 Mo.App. 363; Hoyt v. Hoyt, 
20 N.E. 402, 112 N.Y. 493. 


83. See infra § 632. 


84 Faylor v. Faylor, 68 P. 482, 136 
Cal. 92 


85. Lissak v. Crocker Estate Co., 
51 P. 688, 119 Cal. 442; Urdangen & 
Greenberg Bros. v. Doner, 98 N.W. 
817, 122 Iowa 533; Lincoln v. Detroit, 
59 N.W. 617, 101 Mich. 245; Breisen- 
meister v. Suprsme Lodge K. P. W., 
45 N.W. 977, 81 Mich. 525; Hoyt v. 
Hoyt, 20 N.E. 402, 112 N.Y. 493 [aff 9 
N.Y.St. 731, 45 Hun 590]; Parkhurst 
v. Berdell, 18 N.B. 123, 110 N.Y. 386, 
6 Am.S'R. 384, 15 IN.Y.Civ, Proce. (354: 
See Chatham State Bank v. Hutchin- 
son, 61 P. 443, 62 Kan. 9 (holding that 
when a wife testifies upon direct ex- 
amination, without objection, that she 
heard of the mal king of threats to ar- 
rest and imprison her husband, with- 
out stating from whom she heard 
them, and that in consequence She be- 
came so alarmed concerning him that 
she executed a mortgage upon her 


tion that she heard it as a communica- 
tion from her hushand). 


86. People v. Mullings, 23 P. 229, 
83 Cal. 138, 17 Am.S.R. 223; Gabriel v. 
MeMullin, 103 N.W. 355, 127 Iowa 426. 


87. Pence v. Waugh, 34 N.E. 860, 
135 Ind. 143; Meyer v. Russell, 214 N. 
Wem SOAouhD Da IND: cb46, 


[a] Rule applied.—Where not all 
information imparted to a nurse is 
privileged, objection to nurse’s testi- 
mony as to alleged privileged com- 
munications should be made to each 
question calling therefor. Meyer v. 
Russell, 214 N.W. 857, 55 N.D. 546. 


88. People v. Atkinson, 40 Cal. 284. 


89. Hodges v. Mullikin, 1 Bland 
(Md.) 503. 


90. U.S.—Chirae v. Reinicker, 11 
Wheat. 280, 6 L.Ed. 474; In re Fisher, 


51 F.(2d) 424; Steen v. First Nat. 
Bank, 298 F. 36. 
Ark.—Cabe v. State, 30 S.W.(2d) 


855, 182 Ark. 49. 


Cal.—Hirschberg v. Southern Pac. 
Co., 183'P. 141, 180 Cal. 774; Lissak 
v. Crocker Estate Co; 751 -P., 688,1419 
Cal. 442. 


Ij].— Scott v: Harris, 113 ll. 447; 
People v. Marcofsky, 219 Ill. App. 230; 
Lanum v. Patterson, 151 I1l.App. 36; 
Southern Indiana Gas & EPlectrie Co. 
ey Vaue Hie 163 N.E. 107, 88 Ind. App. 


Kan.—Doty v. Crystal Ice & Fuel 
CO 23 5 es OG Sss Keantes2 34 eArm= 
strong v. Topeka Ry. Co., 144 P. 847, 93 
Kan. 493. 


Me.—Aiken v. Kilburne, 27 Me. 252. 


Md.—Shawmut Mining Co. v. Pad- 
gett, 104 A. 40, 132 Md. 397. 


Minn.—State v. Madden, 201 N.W. 
297, 161 Minn. 132; Olson v. Court 
of Honor, 110 N.W. 374, 100 Minn. 117, 


52 Miss. 443. 


Mo.—Canty v. Halpin, 242 S.Ww. 94, 
294 Mo. 96. 


N.J.—State v. Snook, 107 A. 62, 93 
eae ok 29 [aff 109 A. 389, 94 N.J.Law 


N.Y.—People v. Patrick, 74 N.E. 
843, 182 N.Y..131, 19 N.Y.Cr. 136 [rearg 
den 75 N.E. 963, 183 N.Y. 52]; Cahen 
VegContinentel Se Vins. Co. 4 een ye 
Super. 296 [rev 69 N.Y. 300]; Yordan 
v. Hess, 13 Johns. 492; Utica Bank v. 
Mersereau, 3 Barb.Ch. 528. 


N.C.—Smith v. John L. Roper Lum- 


DEE CO OORS hs ka INE Oot Gem tes 
Am.S.R. 535, 15 Ann.Cas. 580. 
Preszler, 241 N. 


N.D.—Weisser_ v. 
W. 505, 62 N.D: 75. ~ 


Ohio.—Baird v. Detrich, 28 Ohio C. 
J Net PRD lc 


Pa.—Boyd v. Kilmer, 
Pa. 533. 


Philippine.—Matter of Hamilton, 24 
Philippine 100. 


Porto Rico.—Muniz v. Cortez, 33 
Porto Rico 276. 


8.C.—St rae v. Chandler, 
774, 126 S.C. 149. 


Tex.—bx aa Lipscomb, 239 Sw. 
1101, 111 Tex. 409; Hines v. Howell, 
(Civ.App.) 15 S.W.(2d) 1060. 


Utah.—State v. Hoben, 102 P. 1000, 
36 Utah 186; In re Young’s Hstate, 94 
DEA Silos Utah 382, 126 “Am.S.R. 8438, 
17 L.R.A.N.S. 108, 14 Ann.Cas. 596. 


Va.—Parker v. Carter, 4 Munf. (18 
Va.) 273, 6 Am.D. 513. 


Wash. —McCarthy wv. McCarthy, 199 
P. 733, 116 Wash. 360° 


Wis.—Kenyon vy. Mondovi, 73 N.W. 
314, 98 Wis. 50; Boyle v. North- 
western Mut. Relief Assoc., 70 N.W. 
opus Yor Vasa line 


382 A. 709, 285 


119 S.E. 


——— DLL LS eee ae 


*By JOSEPH W. ROUSE (§§ 618-640). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 619] 


band or wife,®? or other person to whom by stat- 
ute such privilege is extended;°? and an objection 
to testimony as violating such privilege may be made 
by him®* or, after his death, by his personal rep- 
resentative,?* or, in a proper case, by his heirs,®® 
or assignees,?® or by a beneficiary under a life pol- 


Eng.—Gresley v. Mousley, 2 Kay & 
J. 288, 69 Reprint 789; Proctor v. 
Smiles, 55) L.J.Q/B) 527; Herring v. 
Clobery, 1 Phil. 91, 19 Eng.Ch. 91, 41 
Reprint 565; Parkhurst v. Lowten, 
2 Swanst. 194, 19 Rev-Rep. 63, 36 Re- 
print 589; Wilson v. Rastall, 4 T.R. 
753, 2 Rev.Rep. 515, 100 Reprint 1283. 


fa] Rule applied.—(1) Although 
a boy’s statement to judge of juvenile 
court was not privileged, upon moth- 
er’s trial for murder, by reason of 
supposed powers and duties conferred 
by state in its’ capacity of parens 
patrie upon the judge and his as- 
sumed position in loco parentis, if 
such privilege existed it was for the 
benefit of the boy, and not his mother 
or the judge. Lindsey v. People, 181 
P. 531, 66 Colo. 348, 16 A.L.R. 785 [Ler- 
RMOrwaisme 4h SCls psale 20) GW sey, 060; 
65 L.Ed. 785]. (2) Defendant in a 
criminal prosecution cannot claim 
that communications made by the 
prosecuting witness to the county at- 
torney are privileged as to her, as she 
was not a party to the communication. 
State v. Leek, 130 N.W. 1062, 152 
Iowa 12. (3) Even if evidence 
brought out on cross-examination of 
a defendant under a statute providing 
for examination of adverse party, was 
concerning communications privileged 
as to him, such privilege could not ex- 
tend to a codefendant. Lally v. Cash, 
164 PB. 448, 18 Ariz. 574. (4) "In: a 
trial for statutory rape, where the fe- 
male child died from the effects of an 
abortion, evidence by the physicians 
who attended her and were present 
at the time of the miscarriage, as to 
what they discovered upon an exam- 
ination of the patient, is not prohibit- 
ed by law. Thrasher v. State, 138 N.W. 
120, 92 Neb. 110, Ann.Cas.1913E 882. 
(5) The privilege to exclude confi- 
dential communications between at- 
torney and client is the privilege of 
the client and not the attorney, and, 
where the attorney objects to testi- 
mony on the ground of privilege, it 
is regarded as the objection of the 
client, and a refusal to sustain the 
objection is not a denial of any privi- 
lege or immunity of the attorney, nor 
erroneous as to him, though it might 
be so as to the client. Ex parte Lips- 
comb, 239 S.W. 1101, 111 Tex. 409. 


[b] When an attorney called as a 
witness makes objection to a question 
on the ground that it calls for privi- 
leged communications, he must be un- 
derstood as making it in behalf of the 
client; and therefore when the client, 
or the party representing him, stands 
by, and does not release the witness 
from the obligation not to reveal the 
information, he must be understood to 
approve of the objection, and to insist 
upon his privilege. Chew v. Farmers’ 
Bank, 2 Md.Ch. 231. 


91. 
W. 311, 173 Minn. 51; Olenick v. Ole- 
nick, 174 N.Y.S. 140, 185 App.Div. 809; 
Pardee v. Mutual Ben. Life Ins. Co., 
265 N.Y.S. 833, 148 Misc. 860 [mod 
265 N.Y.S.° 837, 238 App Div. 294]; 
Luick v. Arends, 132 N.W. 353, 21 N.D. 


614; Coles v. Harsch, 276 P. 248, 129 
Oret: 
92. See statutory provisions; and 


eases infra this note. 


fa] Internal revenue collectors.— 
(1) Rule of the United States Treas- 
ury Department that collectors of in- 
ternal revenue will decline to testify 


‘ 


Sommerfeld v. Griffith, 216 N.. 


WITNESSES 


icy.?? 


to facts coming to their knowledge in 
their official capacity is not available 
on behalf of defendant, against whom 
deputy collector did testify; collector 
himself being only one entitled to 
claim privilege. D’Amico v. State, 102 
A. 78,29 Del. 598. (2) Privilege,as 
privilege of government see Supra § 
616. 


93. Ind.—Bingham v. Walk, 27 N. 
EB. 483, 128 Ind. 164. 


Kan.—Novak v. Chicago Fraternal 
hice Ass’n, 16 P.(2d) 507) 136 ian: 
609. 


Me.—Appeal of Le Prohon, 67 A. 
317, 102 Me. 455, 10 Ann.Cas. 1115. 


N.C.— Smith v. John L. Roper Lum- 
ber, Cos G0) S:H.e 717; V47 NIC: 625 125 
Am:S.R. 535, 15 Ann.€as. 580. 


Utah.—State v. Hoben, 102 P. 1000, 
36 Utah 186. 


94. Conn.—Brown v. Butler, 42 A. 
654, 71 Conn. 576. 


-Kan.—Novak v. Chicago Fraternal 
Life Ass'n, 16 P.(2d) 507, 136. Kan. 


609. 

N.Y.—Pearsall v. Elmer, 5 Redf. 
Surr. 181 

Tex.—Hines v. Howell, (Civ.App.) 


15 S.W.(2d) 1060. 


Eng.—Russell v. Jackson, 9 Hare 
387, 41 Hng.Ch. 387, 68 Reprint 558; 
Gresley v. Mousley, 2 Kay & J. 288, 
69 Reprint 789. 


95. Wilkinson y. Service, 94 N.E. 
50, 249 Tl. 146, Ann.Cas.1912A 41; 
Hines v. Howell, (Tex.Civ.App.) 15 S. 
W.(2d) 1060; Smith v. Guerre, (Tex. 
Civ.App.) 159 S.W. 417. 


96. Novak v. Chicago Fraternal 
Life Ass’n, 16 P.(2d) 507, 136 Kan. 
609; Breisenmeister v. Supreme 


Lodge K. P. W., 45 N.W. 977, 81 Mich. 


525; Hdington v. Mutual L. Ins. Co., 
67 N.Y. 185. 
97. O’Brien vy. General Accident 


Fire & Life Assur. Corporation, Lim- 
ited, of Perth, Scotland, 42 F.(2d) 48; 
Novak v. Chicago Fraternal Life 
Assiny son e420) S077 Ms6eikcan. 9609); 
Polachek v. New York Life Ins. Co., 
263 N.Y.S. 230, 147 Misc. 16. 


98. Ill.—Scott v. 
447. 


Ohio.—Stoppel v. Woolner, 4 Ohio 
Dec. (Reprint) 489, 2 Clev.L.Rep. 252, 
7 \Ohio Dec. (Reprint) 6438, 4 Cine.L. 
Bul. 576. 


Pa.—MecNulty’s Appeal, 
P35) Pa, 210). 


Tex.—Smith v. Wilson, 20 S.W. 1119, 
1 Tex.Civ.App. 115. 


Wis.—In re Hunt’s Will, 100 N.W. 
874, 122 Wis. 460. 


Eng.—Russell v. Jackson, 9 Hare 
387, 41 Eng.Ch. 387, 68 Reprint 558. 


[a] - Rule applied.—(1) Defendant 
in rape prosecution could not claim 
that physician’s testimony regarding 
examination of prosecutrix was inad- 
missible on ground of privilege. Cabe 
Vi) tate, 30" S.-W. (20) 855, Le2>> Ark: 
49. (2) Ina garnishment proceeding, 
where neither the garnishee owner 
nor his attorney objected to the attor- 
ney’s being a witness, nor to the in- 
troduction of letters coming into wit- 
ness’ possession as such attorney, the 


Harris, tlseuils 


19 A. 986, 
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Generally no other person has the right 
to object to such testimony,®* even after the death 
of the client or patient,®® although where an ex- 
press waiver is necessary to admit the testimony 
it has been held that any person in interest or 
any party to the action may object.1 It has been 


intervener is not in a position to urge 
them inadmissible because of the re- 
lationship of attorney and_ client. 
Hall v. Nunn Electric Co., (Tex.Civ. 
App.) 214 S.W.' 452. (3) In prosecu- 
tion for murder, cross-examination of 
witness inquiring into contents of let- 
ter written by her to her husband, 
not the defendant, is not erroneous as 
disclosing confidential and privileged 
communication between husband and 
wife. State v. Deslovers, 100 A. 64, 
40 R.I. 89. (4) No one but client or 
one in privity with him can object to 
admission of evidence in violation of 
privilege with respect to communica- 
tions to attorney. Matthews v. Mc- 
Neill, 157 Po. 3875" 98 Kamil breech») 
Where both parties claimed under de- 
ceased client, neither is entitled to 
claim privilege with respect to client’s 
communications with her attorney. 
Middletown Trust Co. v. Crowell, 93 
A. 785, 89 Conn. 290. 


[b] Compelling client to take re- 
sponsibility of exclusion.—In a civil 
case, where an attorney fora party in- 
sists on his privilege of excluding tes- 
timony that would throw light on the 
merits of the case, it is proper for the 
court to compel such party to state in 
person whether he objects to the ad- 
mission of the evidence. McCooe v. 
Diehten, ete... Staak. (Co: 00 wNebee loss 
173 Mass. ‘117. 


99. Boyd v. Kilmer, 132 A. 709, 285 
Pa. 5383; MeNulty’s Appeal, 19 A. 936, 
135 Pa. 210; Padelford’s Estate, 7 Pa. 
Dist. 331. 


[a]. Rule applied.—(1) Daughters 
seeking to set aside deed of deceased 
father do not represent him so as to 
be able to claim right of privilege as to 
his communications with his attorney. 
Boyd v. Kilmer, 132 A. 709, 285 Pa. 533 
(daughters are not entitled to object 
to testimony of their deceased father’s 
attorney as to communications with 
father at drafting of deed; they not 
being parties to transaction). (2) In 
action by heirs against their sister 
to set aside a deed to her by a de- 
ceased sister of all of the parties for 
grantor’s mental incapacity, defend- 
ant defending solely as grantee in the 
deed, was not entitled to objeet to 
testimony of physician attending 
grantor in her last illness as to gran- 
tor’s capacity. Flack v. Brewster, 190 
PD 61l6, 00%, Kan, 63.) .68).. ln. a, pro= 
ceeding to determine who shall take 
by succession the property of a de- 
ceased person, both parties claiming 
under decedent, neither can set up 
decedent’s privilege to object that her 
attorney was incompetent to testify 
to confidential communications, etc. 
Phillips v.. Chaise, 87% NE. 755, 207 
Mass. 444, 131 Am.S.R. 406. 


[b] The reasons for the protection 
do not apply in cases of testamentary 
disposition by the client as between 
different parties claiming in different 
rights under and adversely to the will. 
Thus the privilege does not belong 
to executors against the next of kin, 
but following the legal interest is 
subject to the trusts and incidents to 
which the legal interest is subject. 
Russell v. Jackson, 9 Hare 387, 41 
Eng.Ch. 387, 68 Reprint 558. 


1. Westover v. Aitna L. Ins. Co., 1 
IN) 10492 99" INGYin to Ot Oo omiArmeres ete eo 
How.Pr.N.S. 184; Davis v. Supreme 
Lodge K. H., 54 N.Y.S. 1028, 35 App. 
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held that where the client or patient, being in a 
position to assert his privilege, declines to do so, 
the attorney or physician cannot refuse to testify ;* 
and the same is true where the relationship is denied 
and disclaimed by the alleged client,* or the client or 
patient has already disclosed the communication.‘ 
However, where there has been no waiver by a chent 
it has been held that an attorney may® and must® 
claim the privilege, and where consent of the client or 
patient is required the attorney or physician cannot 
testify in the absence of such consent.?/ Where an 
attorney is interrogated as to confidential matters 
between himself and his client and the latter is not 
in a position to either assert or object to the testimo- 
ny, it is the duty of the attorney to assert the priv- 
ilege and decline to answer unless directed or permit- 
ted by the court to do so.8 Under a statute which 
provides that the wife of an indicted person may 
testify, but cannot be compelled to disclose confiden- 
tial communications made by defendant, the objec- 
tion that a question calls for such a disclosure may 
be made by defendant instead of by the witness.°® 


No unfavorable presumption arises from a privi- 


leged person’s exercising of his privilege and refus-; 


ing to permit the disclosure of confidential com- 
munications.?° 


[§ 620] c. Time for Objection. Timely objection 
must be made.t!_ The proper time for objection is 
when a question calling for a disclosure of privileged 
matter is asked and before it is answered.12 An ob- 
jection by one accused of crime to a question asked 
his wife as witness, before the answer, because call- 
ing for confidential matter arising out of the marital 
relation, was properly and seasonably made.?? 


[§ 621] d. Mode and Form of Objection. A par- 
ty objecting to testimony as involving the disclosure 


Div. 354 [aff 58 N.B. 891, 165 N.Y. 159, 12. 
31 N.Y.Civ.Proc. 298]. 298 F. 36; 


2. Ehrhardt v. Stevenson, 106 S.W. 
oe 128 Mo.App. 476. 


In re Mellen, 18 N.Y.S. 515 [aff 


Ree. 719. 
Cal.—Lissak v. 


WITNESSES 


U.S.—Steen v. First Nat. Bank, 
In re Woodward, 30 F.Cas. 


No. 17,999, 4 Ben. 102, 3 Nat.Bankr. 


Crocker Hstate Co., 


[§§ 619-622 


of a privileged communication must indicate the 
ground of his objection, and a general objection to a 
question as incompetent, irrelevant, and immaterial 
is insufficient.t* Neither should the testimony of an 
attorney’ be excluded on an objection that “it is not 
shown that he was not acting in the capacity of e¢li- 
ent to an attorney.”!° An objection to testimony 
as to a conversation between the witness and two 
other persons, concerning a transaction in which the 
witness acted as counsel for one of the parties to the 
transaction, on the ground that such testimony in- 
volves a communication froma client to his attorney 
is too broad, since the objection includes also what 
was said by the other party, between whom and the 
witness the relation of attorney and client did not ex- 
ist.16 An objection to the admission of “any con- 
versation in respect to professionalsopinion” must 
be understood as directed to the general incompeten- 
cy of opinions as evidence rather than to the rule 
against the disclosure of professional communica- 
tions between attorney and client.17 Where an affi- 
davit of a physician contains some matter which is 
not privileged, a motion to reject it as a whole is 
too broad and is properly overruled.** 


te 


Preliminary questions. Although a communica- 
tion in the form of a letter may be privileged, an ob- 
jection on that ground to the preliminary question 
to defendant whether the signature to the letter 
shown him was his is not improperly overruled as 
the privilege is not violated by the preliminary ques- 
toni? 


[§ 622] e. Evidence as to Privilege—(1) Pre- 
sumptions and Burden of Proof. The party who ob- 
jects to testimony as a disclosure of a privileged com- 
munication has the burden of showing that the com- 
munication was such as to be within the rule of priv- 
ilege,?° but the adverse party should not be denied an 


competent, irrelevant, and imma- 
terial’ is sufficient to invoke the in- 
hibition of Code Civ. Proc. § 1881, 
prohibiting the examination of a hus- 
band or wife as to any communication 
made by one to the other during mar- 


33 AE. 1083, 138 N.Y. 615]; State v. 
Hoben, 102 P. 1000, 36 Utah 186. 


4 In re Fisher, 51 F.(2d) 424. 


5. Seaboard Air Line Ry. v. Park- 
er, 62 So. 589, 65 Fla. 543. 


6. Chicago Great Western Ry. Co. 
v. McCaffrey, 160 N.W. 818, 178 Iowa 
1147. 


7. Matters v. State, 232 N.W. 781, 
120 Neb. 404; Blackwell v. City of 
Seattle, 167 P. 53, 97 Wash. 679. 


8. O’Brien v. New England Mut. 
uifem idas Cour lou) Po 1100-109 tam. 
138; Livingstone vy. Gartshore, 23 U. 
COB (Ont), 166: 


9. People v. Wood, 27 N.E. 
126 N.Y: 249: 


10. Travelers’ Ins. Co. v. Pom- 
erantz, 218 N.Y.S. 490, 218 App.Div. 
431 [aff 207 N.Y.S. 81, 124 Misc. 250, 
and rev on other grounds 158 N.E. 
21, 246 N.Y. 63]; Meyer v. Russell, 
214 N.W. 857, 55 N.D. 546; Wentworth 
v. Lloyd, 10 H.L.Cas. 589, 11 Reprint 
1154. 


11. Steen v. First Nat. Bank, 298 


362, 


F.. 36; Lissak v. Crocker Estate Co., 
51 P. 688, 119 Cal. 442; State. v. Fos- 
ter, 114 So. 696, 164 La. 813. 


51 P. 688, 119 Cal. 442. 


Ill.—Potter v. Fon du Lac Park 
Dist., 168 N.E. 908, 337 Ill. 111; Pease’s 
Estate v. Hunt, 60 Ill.App. 585. 


Mich.—Breisenmeister v. Supreme 
Hodge K. P. W., 45 N.W. 977, 81 Mich. 
5 


N.Y.—Parkhurst v. Berdell, 18 N.E. 
123, 110 N.Y. 386, from which a por- 
tion of the text is taken, 6 Am.S.R. 
384, 15 N.Y.Civ:Proc. 354; Pardee w. 
Mutual Ben. Life Ins. Co., 265 N.Y.S. 
833, 148 Misc. 860 [mod 265 N.Y.S. 
837, 238 App.Div. 294]. 


13. McCormick v. State, 186 S.W. 
95, 1385 Tenn. 218, L.R.A.1916F 382. 


14. Proffitt. vi U.S, -264 Bir 299% 
Hammel v. St. Louis, I. M. & S. R. 
Co., 168 S.W. 144, 145, 118 Ark. 296 
[auot Cyc]; Patten v. United L., etc., 
Ins. Assoc., 31 N.B.. 342, 133 N.Y. 450, 
22 N.Y.Civ.Proc. 247; Mulligan v. 
Sinski, 140 N.Y.S. 835, 156 App.Div. 
35 [aff 108 N.B. 1101, 214 N.Y. 678]; 
Lunham v. Lunham, 117 N.Y.S. 396, 
133 App.Div. 215; Deutschmann v. 
ThHindwAvie, Hi COcs SS INAV SeS ob. Lele 
App.Div., 503,.14 N.Y.Ann;Cas. 106: 
But compare Humphrey v. Pope, 82 
P..223, 1 Cal.App. 374 (holding that an 
objection to a question as “wholly in- 


riage). \ 


[a] Objection held sufficient.—Ob- 
jections to physician’s' testimony, 
some of which were based on the pro- 
hibition of the statute, and some not, 
when taken together, showed that the 
objection was to the physician’s com- 
petency to disclose information ac- 
quired in a_ professional capacity. 
Mulligan v. Sinski, 140 N.Y.S. 835, 156 
App.Div. 35 [aff 108 N.E. 1101, 214 
N.Y. 678]. 


Presentation in lower court of 
grounds for review as to evidence 
untied see Appeal and Error §8§ 

7 


15. Faylor v. Faylor, 68 
186 Cal. 92. 


16. Brennan v. Hall, 14 N.Y.S. 864, 
20 N.Y.Civ.Proc. 434 [aff 29 N.E. 1009, 
13d) NGYs 160]. 


17. Mahoney v. Mahoney, 35 N.Y.S. 
1091, 14 Misc. 576. ; 


is 
Ms Schlosser v. Schlosser, 29 Ind. 
488. 


19. Clark v. U. S., 245 F. 112, 157 
C.C.A. 408 


20. U.S.—Phelps Dodge Corpora- 
tion v. Guerrero, 273 F. 415; People’s 


P. 482, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oe 


foe vee! 


¥ 


§§ 622-624] 


opportunity to prove the contrary. 
held, however, that the presumption is that where a 
physician has examined a person, the relation of 
physician and patient existed between them;?? and, 
where the existence of the relation of physician and 
patient is established, it will be presumed that any 
information imparted to the physician by the patient 
was necessary for proper treatment in a profession- 
There is no presumption that conver- 
sations between husband and wife are private, so as 
to be inadmissible,?* but it is to be presumed that all 
private communications between husband and wife 
are of a confidential nature,?> and the party assert- 
iven instance must satisfy 
the court by the cireumstances of the case that 
grounds for exclusion do not exist.?® 


[§ 623] (2) Admissibility. Where a party seeks 
to prove by a physician a fact regarding the patient, 


al capacity.?% 


ing the contrary in any ¢g 


Bank of Buffalo, 112 F. 652, 5OVELC-A: 
411, 7 Am. Bankr.R. 475 


Cal.—Collette v. Sa trast: 937 £E.. 
571, 184 Cal. 2; Sharon v. Sharon, 22 
eeOmtet. aie Cale Goo 


Idaho.—In re Niday, 98 P. 845, 15 
Idaho 559. 


Ill.—In re Wahl’s Bstate, 218 Il. 
App. 295. 


Ind.—Bingham v. Walk, 27 N.E. 483, 
128 Ind, 164; Chicago, I. & L. Ry. Co. 
PeCormep 94 N.E. 730, 47 Ind.App. 


Iowa.—State v. Masters, 198 N.W. 
509, 197 Iowa 1147; Shuttlefield v. 
Neil, 145 N.W. 1, 163 Iowa 470; Moy- 
ers v. Fogarty, 119 N.W. 159, 140 Iowa 
701; Stoddard v. Kendall, 119 N.W. 
138, 140 Iowa 688. 


Mo.—Bowles v. Kansas City, 51 Mo. 
App. 416. 


N.Y.—People v. Austin, 93 N.E. 57, 
199 N.Y. 446, 25 N.Y.Cr. 162; Green v. 
Metropolitan. St. R. Co., 63 N.E. 958, 
171 N.Y. 201, 80 Am.S.R. 807; Griffiths 
ye Metropolitan St. R. Co., 63 N.E. 
SOS) PN. Wap LOO, soos N.Y. Olver roc, 
106; People v. Koerner, 48 N.E. 730, 
154 N.Y. 355, 12 N.Y.Cr. 503; People 
v. Schuyler, 12 N.E. 783, 106 N.Y. 298, 
ReINeY. Cr, 2625 20 N.Y. Wkly. Dig. 69; 
Edington v. Astna bea hake GO. Vert N.Y. 
564 [rev 13 Hun 543]; Mulligan Vv. 
Sinski, 140 N.Y.S. 835, 156 App.Div. 
35 [aff 108 N.E. 1101, 014 N.Y. 6781; 
Mowell v. Van Buren, 28 N.Y.S. 1035, 
77 Hun 569; Henry v. New York, etc., 
Re Co:5 10 N.Y.S. 508, 57 Hun 76, 19 
N.Y.Civ.Proc. 188; Stowell v. Ameri- 
can Co-operative Relief Assoc., 5 N.Y. 
S. 238, 52 Hun 6138, 1 Silv.Sup. 246; 
Wiel v. Cowles, 45 Hun 307; Crosby 
v. Berger, 4 Edw. 254 [aff 11 Paige 377, 
42 Am.D. 177]. 


N.D.—Booren v. McWilliams, 145 
N.W. 410, 26 N.D. 558, Ann.Cas. 1916A 
388. 


Philippine.—People v. Sleeper, 
Philippine 625. 


Vt.—Phelps v. Root, 63 A. 941, 78 
Vt. 493; Earle v. Grout, 46 Vt. 113. 


Wash.—Wesseler v. Great North- 
ern Ry. Co., 157 P. 461, 90 Wash. 234 
[den reh 155 P. 1063]. 


W.Va.—State v. Rush, 150 S.E. 740, 
108 W.Va. 254; Woodrum v. Price, 140 
S.E. 346, 104 W.Va. 382. 


Wyo.—Bamforth v. Ihmsen, 204 P. 
345, 28 Wyo. 282 [reh den 205 P. 1004]. 


[a] Where an attorney declines to 
produce or state the contents of docu- 
ments he is not called upon, in order 
to establish their privileged character, 

, 


46 


. 
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It has been 


dence.?8 


to disclose the import of the com- 
munications or contents of the docu- 
ments, but he must show the relation 
that existed between him and the 
client at the time the communications 
or documents were received and the 
circumstances under which he came 
into possession thereof, and that they 
were obtained while acting as attor- 
ney for the client and in connection 
with his professional engagement. 
In re Niday, 98 P. 845, 15 Idaho 559. 


[b] Where there was no evidence 
that the witness had ever represented 
defendant, except that defendant up- 
on the consummation of a trade in 
which the witness had represented 
plaintiff gave the attorney a gratuity, 
the attorney was competent to testify. 
Shuttlefield v. Neil, 145 N.W. 1, 163 
Iowa 470. 


21. Joseph v. Rosen, 
6038, 228 App.Div. 674. 


22. Phelps Dodge Corporation 
Guerrero, 273 F. 415; Stafford 
American Security & Trust Co., 55 
(2d) 542, 60 App.D.C. 380; Munz 
Salt Lake City R. Co., 70 P. 852; 
Utah 220. 


[a] Thus in an action for personal 
injuries to an employee, where de- 
fendant’s manager testified plaintiff 
voluntarily visited a physician to be 
examined, for the information. of the 
company as to the extent of his in- 
jury, while plaintiff testified his visit 
was for treatment, the exclusion by 
the trial court éf the physician’s tes- 
timony as privileged was not errone- 
ous, though the burden was on the 
plaintiff to establish the privilege, and 
the, trial court stated the evidence was 
evenly balanced, since there is a pre- 
sumption that a person who visited a 
physician did so for the purpose of 
receiving treatment. Phelps Dodge 
Corporation v. Guerrero, 273 F. 415. 


23. State v. Kennedy, 75 S.W. 979, 
177 Mo. 98; Grattan v. Metropolitan 
L. Ins. Co., 80 N.Y. 281, 36 Am.R. 617, 
21 Abb.L.J. 288; Sloan v. New York 
Central R., Co., 45 N.Y. 125; .Damb- 
mann v. Metropolitan St. R. Co., 106 
N.Y.S. 221, 55 Misc. 60 [rev 119 N.Y.S. 
1122, 135 App.Div. 909]; Madsen v. 
Utah Light, etc., Co., 105 P. 799, 36 
Utah 528. 


[a] Where it appears that a physi- 
cian has prescribed for or treated a 
person, or has obtained any informa- 
tion from such person for the purpose 
of doing so, the inference arises that 
such information was necessary, so 
that it would be a privileged com- 
munication, and not cempetent evi- 
dence, over the patient’s objection, 


239 N.Y.S. 


as dss 
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the physician is a competent witness to show whether 
his knowledge of such fact was or was not necessary 
to the due performance of his professional duties.?7 
A wife is a competent witness to show that her tes- 
timony will not involve a violation of marital vet 


[§ 624] (83) Weight and Sufficiency. As the bur- 
den of proof rests on the one seeking to exclude com- 
munications on the ground of privilege,?® the evi- 
dence must be sufficient to sustain this burden in or- 
der that the testimony be excluded.*° 
of an attorney that certain declarations to him are 
privileged is entitled to great weight as evidence, be- 
cause of his understanding of the true relation be- 
tween himself and the person by whom such decla- 
rations were made.*+ 
for a client and retained it in his possession until. 
drawing a deed some two years later will not itself 


The opinion 


That an attorney drew a will 


and, unless such inference is rebutted 
the ultimate fact that it was neces- 
sary may be assumed to be establish- 
ed; but such inference is negatived 
by the testimony of the physician dis- 
closing to the court just what the 
facts were under which the informa- 
tion was obtained, when it may be 
that the inference is entirely over- 
come, though the testimony of the 
physician may not be conclusive, and 
the court may be justified in holding 
the information necessary, notwith- 
standing the statement of the physi- 
cian to the contrary. Madsen v. Utah 
Leet &ERYsnCo., LOS ab.) 799, joe Wicaty 


[b] Statement of witness that he 
received no information about testa- 
trix except as a physician to enable 
him to take care of her, standing 
alone, justifies the inference that his 
knowledge was necessary to enable 
him “to prescribe or act’’ for her, so 
as to render him incompetent to tes- 
tify in regard to it. In re Redfield’s 
Estate, 48 P. 794, 116 Cal. 637. 


24. Commonwealth y. Dascalakis, 
140 N.E. 470, 246 Mass. 12. 


25. Sexton v. Sexton, 105 N.W. 314, 
129 Iowa 487, 2 L.R.A.N.S. 708; Peo- 
ple v. Bowen, 130 N.W. 706, 165 Mich. 
231; Allen v. Allen, (Mo. App.) 60 S. 
W. (2a) (O09 (Lie Leit Cy eh 


26. Sexton v. Sexton, 105 N.W. 314, 
129 Iowa 487, 2 L.R.A.N.S. 708; Allen 
v. Allen, (Mo. App.) 60 S.W. (24) oe 
709 [cit Cyc]. 


27. Darragh’s Bstate, 15 N.Y.St. 
452 [rev on other grounds 5 N.Y.S. 
58, 52 Hun 591, 610]. 


28. Corson y. Murinane, 51 N.H. 
92 note. 

29. See supra § 622. 

30. See cases infra this note; and 


notes 31-33. 


[a] Evidence held sufficient to 
show that relation of physician and 
patient existed between a witness 
and plaintiff at time alleged state- 
ments were made by plaintiff in wit- 
ness’ presence. Cincinnati, H. & D. R.’ 
nah v. Gross, 114 N.E. 962, 186 Ind. 


{[b] Evidence held insufficient to 
show relationship of: (1) Attorney 
and client. Lanasa v. State, 71 A. 
1058, 109 Md. 602; In re King’s Will, 
154 N.Y.S. 238, 89 Mise. 638, 14 Mills 
Surr. 61. (2) Physician and patient. 
Griffiths v. Metropolitan St. R. Co., 
63 N.E. 808, 171 N.Y. 106. 


31. Orton v. McCord, 33 Wis. 205. 
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establish the relation of attorney and client at the 
time of drawing the deed so as to render testimony 
by the attorney as to the grantor’s declarations con- 
cerning the deed privileged.?? That during the time 
a witness was acting as attorney for his chent he 
wrote certain letters alleged to be privileged does 
not, standing alone, establish their privileged char- 
acter, but the cireumstances under which they were 
written and the reasons for writing them should be 
shown.?? 


[§ 625] f. Determination of Privilege. Whether 
or not a communication to or information acquired 
by a witness is privileged is a question for the trial 
court,?+ in order to determine which it is proper for 
the court to make a preliminary inquiry,?® looking 
to all surrounding facets and circumstances,*® and to 
hear testimony.?? The court must determine the 
question of privilege without first requiring diselo- 
sure of the communication.** Where the court has 
once determined that a confidential relation did not 
exist between a witness and a party who objects to 
his testimony, it is discretionary with the court to 
allow the question of the competency of the witness 


32. Collette v. Sarrasin, 193 P. 571, 
184 Cal. 2. 


33. Bujac v. Wilson,-196 P. 513, 27 [b] 
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tempt. Mitchell's Case, 12 Abb.Pr. (N. 


does not determine 
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to be reopened, and its refusal to do so is not subject 
to exception.*® In a criminal prosecution, where de- 
fendant’s attorney, called as a witness by the state, is 
unable to recollect whether the matters as to which 
he is called to testify were communicated to him by 
defendant under such circumstances as to be priv- 
ileged, defendant should have the benefit of the doubt 
and the testimony should be excluded.*® Where the 
existence of the relation of attorney and client is as- 
serted by the attorney it is not error to exclude his 
testimony, although the alleged client denies that 
such relation ever existed.41 sUnder a statute allow- 
ing the court to compel a physician to disclose con- 
fidential communications of his patient where such 
is necessary for the proper administration of jus- 
tice a finding of such necessity is essential before 
such testimony can be admitted.4?, Where there is a 
confliet of the evidence the court’s determination is 
conclusive. An objection to the court’s refusal 
to allow a witness to testify is not sufficient as an 
objection to its refusal to hear preliminary evidence 
to prove absence of a confidential relation.** 


[§ 626] 20. Waiver and Loss of Privilege—a. In 


Minn.—In re Swenson, 237 N.W. 
ed 589, 183 Minn. 602. 


Miss.—U. S. Fidelity & Guaranty 


N.M. 112. 

34. U.S.—Phelps Dodge Corpora- 
tion v. Guerrero, 273 F. 415; People’s 
Bank of Buffalo v. Brown, 112 F. 652, 
BOM C:@sAa 4115 VO AmvuBbankr RR. 475. 


Cal.—In re Casarotti’s Estate, 192 
PrAOSb, 184 Cal is. 


D.C.—Hutchins v. Hutchins, 48 App. 
DICHG495; 


Ind.—Cincinnati, H. & D. R. Co. v. 
Grose el Udm Neen Oo Oe hoo Ends male, 
Pennsylvania R. Co. v. Hough, 161 N. 
E. 705, 88 Ind.App. 601. 


Mass.—Chase v. Chase, 
651, 271 Mass. 485. 


Mo.—Hull v. Lyon, 27 Mo. 570. 


Neb.—Koskovich v. Rodestock, 185 
N.W. 3438; 107 Neb. 116. 


N.M.—Bujac v. Wilson, 196 P. 518, 
27 N.M. 112. 


N.Y.—Grifiiths v. Metropolitan St. 
Ree O@Oresoo, PN OS ESOS). Lider INGYa) L0G: 
Bacon vy. Frisbie, 80 N.Y. 394, 36 Am. 
R. 627 [mod 15 Hun 26]; Kitz v. Buck- 
master, 61 N.Y.S. 64, 45 App.Div. 283 
[leave to appeal den 62 N.Y.S. 1140, 
47 App.Div. $33]; Mitchell’s Case, 12 
Abb.Pr. 249. 

N.C.—Hughes v. Boone, 9 S.E. 286, 
HOR INC tale. 

N.D.—Booren v. McWilliams, 145 
N.W. 410, 26 N.D. 558, Ann.Cas.1916A 
388. 

Or.—Sitton v. Peyree, 241 P. 62, 117 
Or. 107 [reh den 242 P. 1112]. 


Pa.—Jeanes v. Fridenburg, 5 Pa.L. 
Je) 65s 

Tex.—Ex parte Lipscomb, 239 S.W. 
1101, 111 Tex. 409; Harris v. Daugh- 
erty, 11 S.W. 921, 74 Tex. 1, 15 Am.S. 
R. 812. 

Vt.—Childs v. Merrill, 29 A. 5382, 
66 Vt. 302. 


[a] he refusal of a witness to 
produce papers, acknowledged to be 
in his possession, for the reason that 
it would be a breach of his privilege 
as attorney, is assuming the right of 
determining the question of privilege 
for himself, and his refusal is a con- 


DG eleeeNGteue 


whether communication is privileged. 
People’s Bank of Buffalo v. Brown, 
112 F. 652, 50 C.C.A. 411, 7 Am.Bankr. 
R. 475. 


[c] Rule applied.—(1) In an ac- 
tion for causing the Indian commis- 
sioner to cancel defendants’ grazing 
contracts with plaintiff, notwith- 
standing a statute, which provides 
that a public officer cannot be exam- 
ined as to communications made to 
him in official confidence when the 
public interest would suffer by the 
disclosure, the court could inquire as 
to the reason for the commissioner’s 
action. Simonsen yv. Barth, 208 P. 988, 
64 Mont. 95. (2) The court in pre- 
venting deputy fire marshal from dis- 
closing privileged evidence must de- 
termine on own motion, on prelimin- 
ary inquiry, scope of deputy’s au- 
thority to disclose. Gilbertson v. 
State, 236 N.W. 539, 205 Wis. 168. (3) 
Where, in a suit on a note, a witness 
testified that he had been attorney for 
the maker, after the note was given 
and at the time certain indorsements 
were made by the payee, but that he 
was not the attorney for the payee, 
his testimony was not rendered in- 
competent because the payee subse- 
quently testified that such witness 
was his attorney; the evidence being 
conflicting, and the court accepting 
that of the attorney. Reese v. Bell, 
(Cal) id Pe Stl Mesa ale xx! 


35. People’s Bank of Buffalo v. 
Brown, 112 F. 652, 50 C.C.A. 411,.7 Am. 
Bankr.R. 475; Hughes v. Boone, 9 S. 
H. 286, 102 N.C. 1837; Sitton v. Peyree, 
241 P. 62, 117 Or. 107 [reh den 242 P. 
1112]. 

36. In re Swenson, 237 N.W. 589, 
183 Minn. 602; Booren v. McWilliams, 
145 N.W. 410, 26 N.D. 558, Ann.Cas. 
1916A 388. 

87. Phelps Dodge Corporation vy. 
Guerrero, 273 EF. 415; Stewart vy: 
Douglass, 100 P. 711, 9 Cal.App. 712. 


38. U.S.—Smale v. U. S., 3 F.(2da) 
L101 feert den 45° SiC. 462: =267. SUNS! 
602, 69 L.Ed. 808]. 


Iowa.—Chicago Great Western Ry. 
Co. v. MéeCaffrey, 160 N.W. 818, 178 
Iowa 1147. 


Co. v. Hood, 87 So. 115, 124 Miss. 548, 
paar 605 [Loverr sug error 86 So. 


N.M.—Bujac v. Wilson, 196 P. 513, 
27 N.M. 112. 


[a] Rule applied.—(1) In an equity 
suit, where a witness, an attorney, 
claimed privilege of not being requir- 
ed to disclose confidential communica- 
tions of his client, the eourt properly 
ruled he was not required to produce 
correspondence embodying such com- 
munications, instead of reserving rul- 
ing and receiving the evidence. Chi- 
eago Great Western Ry. Co. v. McCaf- 
frey, 160 N.W. 818, 178 Iowa 1147. 
(2) On a determination by the court 
as to whether a given communication 
between attorney and client is privi- 
leged, documents or letters involved 
need not be produced before the court 
for inspection until it has been judi- 
cially determined that they are not 
privileged. Bujac vy. Wilson, 196 P. 
b1L3, 2 1b NEM. 12 (3s hes Comrie 
determining whether confession to 
clergyman is privileged cannot first 
require disclosure of confession. In 
re Swenson, 237 N.W. 589, 183 Minn. 
602. (4) When a physician is called 
to testify without the consent of his 
patient, the proper practice is to as- 
certain whether the facts were learn- 
ed because of the relation, and, if so, 
exclude the evidence, and it is improp- 
er to permit him to testify at all, 
though he testifies in the absence of 
the jury. U.S. Fidelity & Guaranty 
Co. v. Hood, 87 So. 115, 124 Miss. 548, 
15 A.L.R. 605 [Loverr sug error 86 So. 
814]. , 

39. State v. Louanis, 65 A. 532, 79 
Vt. 463, 9 Ann.Cas. 194. 


49. People v. Atkinson, 40 Cal. 284. 


41. State v. Calhoun, 32 P. 38, 50 
Kan: 628, 34 Am.S)R;! 141,18 2. R.A. 
838. 

42. Metropolitan Tiife Ins. Co. v. 
Boddie, 139 S.H. 228, 194 N.C. 199. 


43. Phelps Dodge Corporation v. 
Guerrero, 273 F. 415. 


44. Arizona Copper Co. v. Burcia- 
ga, 177 B. 29, 20 Ariz. 85. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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General. As a general rule the protection of the 
statutes precluding the disclosure of confidential 
communications may be waived;*> but whether, un- 
der a particular statute, this ean be done depends on 
the interpretation of the statute in the light of the 
common law at the time of its adoption,*® although 
under some statutes it is held that the incompetency 
of husband and wife to testify to confidential com- 
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munications between them cannot be waived by the 


45. U.S.—Kunglig Jarnvagsstyrel- 
sen v. Dexter & Carpenter, 32 F.(2d) 
195 [certiorari den 50 S.Ct. 32, 280 
U.S. 579, 74 L.Ed. 629]. 


Ariz.—Schornick v. Schornick, 220 
Ps 39%,025 Arize 5635344. LR, 159. 


Ark.—Schirmer v. Baldwin, 32 S.W. 
(2d) 162, 182 Ark. 581; Bradway v. 
Thompson, 214 S.W. 27, 189 Ark. 542. 


Cal.—People v. Riordan, 250 P. 190, 
79 Cal.App. 488. 


Ga.-—McCord v. McCord, 78 S.E. 833, 
140 Ga. 170. 


Me.—In re Whiting, 85 A. 791, 110 
Me. 232. 


Mass.—Green v. Crapo, 62 N.E. 956, 
181 Mass. 55. 


Mo.—Modern Woodmen of America 
fa Angle, 104 S.W. 297, 127 Mo.App. 
94. 


N.Y.—Roche v. Nason, 77 N.E. 1007, 
185 N.Y. 128. 


N.D.—Luick v. Arends, 
353, 21 N.D. 614. 


Wash.—-Packard v. Coberley, 265 P. 
1082, 147 Wash. 345. 


[a] Rule applied.—Conversations 
between defendant and counsel during 
negotiations which led to criminal 
charges are admissible for defendant 
on issue of intent. People v. Wyatt, 
281 P. 629, 101 Cal.App. 396. 


{b] Client may waive rule of 
secrecy as to communications with 
attorney, and fact that testimony’ re- 
lating thereto impeaches attorney 
does not make it inadmissible. Peo- 
ple v. Riordans 250 P. 190, 79 Cal,App. 
488. 


[ec] Privilege implies waiver.—(1) 
The word ‘“privilege’’ as applied to 
the exclusion of testimony of a hus- 
band or wife, under a statute provid- 
ing that a husband cannot be exam- 
ined for or against his wife without 
her consent, nor a wife for or against 
her husband without his consent, nor 
can either, without the consent of the 
other, be examined as to any com- 
munications made by one to the other 
during the marriage, implies an op- 
tion or a right of waiver. lLuick v. 
Arends, 132 N.W.. 353, 21 N.D.. 614. 
(2) A statute (St. [1917] § 4075) pro- 
viding that no physician shall be per- 
mitted to disclose information receiv- 
ed while treating a patient, confers a 
privilege on the patient, and not on 
the physician; the word “permitted” 
meaning practically the same as “al- 
lowed,” and may be waived by the 
patient. Angerstein v. Milwaukee 
Monument Co., 173 N.W. 215, 169 Wis. 
502; Markham v. Hipke, 171 N.W. 
300, 169 Wis. 37. 


[d] Consent and waiver.—Unéer a 
statute (L. [1911] ¢ 109, amending 
Comp. L. [1907] § 3414 subd 4) mak- 
ing a physician incompetent to testify 
as to any information acquired in at- 
tending the patient without the con- 
sent of the patient, there is no dis- 
tinction between “consent” and “waiv- 
er.” Dahlquist v. Denver & R. G. R. 
Co., 174 P. 833, 52 Utah 438. 


46. Sprouse v. Magee, 269 P. 993, 
46 Idaho 622. 


132 N.W. 


47. Bevins v. Cline’s Adm’r, 21 Ind. 
37; Robinson v. Robinson, 46 A. 455, 
22 R.1. 121, 84 Am.S.R. 832. 


48. People v. Toner, 187 N.W. 386, 
217 Mich. 640, 23 A.L.R. 433; Sweik- 
hart v. Hanrahan, 150 N.W. 833, 184 
Mich. 201. 


49. See supra § 619. 


50. U.S.—Blackburn v. Crawfords, 
3 Wall. 175, 18 L.Ed. 186. 


Ala.—Rowland & Co. v. Plummer, 
50 Ala. 182. 


Ariz.—Schornick v. Schornick, 
Poo ROA Ze DOS. ok A Liaky. loo. 


Ark.—National Annuity Ass’n Vv. 
McCall, 146 S.W. 125, 103 Ark. 201, 48 
L.R.A.N.S. 418. 


Cal.—Hirschberg v. Southern Pac. 
Co.; 183° Pi 141, 180)Cal. 774: .Wiood v. 
Htwanda Water! Co. “81 BP. .512, 147 
Cal. 228; Lissak v. Crocker Estate 
Co., 51 P. 688, 119 Cal. 442; San Fran- 
cisco Credit Clearing House v. Mac- 
Donald, 122 P. 964, 18 Cal.App. 212. 
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Ill.— Scott v. Harris, 113 Ill. 447; 
Fossler v. Schriber, 38 Ill. 172. 
Ind.—Stalker vy. Breeze, 114 N.E. 


968, 186 Ind, 221; William Laurie Co. 
v. McCullough, 90 N.H. 1014, 174 Ind. 
477, 4 Ann.Cas.1913A 49 [reh den 92 
N.E. 337, 174 Ind. 477, Ann.Cas.1913A 
49]; Studabaker v. Faylor, 98 N.E. 
318, 52 Ind.App. 171; Metropolitan L. 
Ins. Co. v. Willis, 76 N.E. 560, 37 Ind. 
App. 48. 


Iowa.—Pride v. Interstate Business 
Men’s Acc. Ass’n of Des Moines, 216 
N.W.. 62, 207 Towa’ 167, 62 A.L.R. 315 
Lauer v. Banning, 118 N.W. 446, 140 
Iowa 319; Leyner v.. Leyner, 98 N.W. 
628, 123 Iowa 185; Shuman v. §Su- 
preme Lodge K. H., 81 N.W. 717, 110 
Iowa 480. , 


Kan.—Armstrong v. Topeka Ry. Co., 
144 P. 847, 93 Kan. 493. 


La.—State v. Foster, 
164 Wa. Sis. 


Mass.—Knowlton v. Fourth-Atlan- 
tic Nat. Bank, 162 N.E. 356, 264 Mass. 
181; Phillips v. Chase, 87 N.E. 755, 
201 Mass. 444, 131 Am.S.R. 406. 


Mich.—Passmore v. Passmore’s Es- 
tate, 16 N.W. 170, 50 Mich. 626, 45 
Am.R. 62; Fraser v. Jennison, 3 N.W. 
882, 42 Mich. 206; Scripps v. Foster, 
3 N.W. 216, 41 Mich. 742; Grand Rap- 
10S, WeCLC. wR (COn Vea Martin, SiN. Wa do, 
41 Mich. 667. 


Minn.—Olson v. Court of Honor, 110 
N.W. 374, 100: Minn. 117, 117 Am.S.R. 
676, 8 L.R.A.N.S. 521, 10 Ann.Cas. 622. 


Miss.—Jenkins v. State, 111 So. 433, 
146 Miss. 339. 


Mo.—Davenport vy. Hannibal, 18 S. 
Wi. 11227 108° Mio. 471" Blair’ Vv. Chi- 
CAPO MOU. Ein COL iSoVNs OU So lO: 
s8o5 Blair vy. Chicago, etc., R. Co., 1 
S.W. 367, 89 Mo. 334; Groll v. Tower, 
85 Mo. 249, 55 Am.R. 358; Edwards v. 
St. Louis & S. F. R. Co., 149 S.W. 321, 
166 Mo.App. 428; Pinson v. Campbell, 
101 S.W. 621, 124 Mo.App. 260; Keller 
v. Home L. Ins. Co., 69 S.W. 612, 95 
Mo.App. 627. 


Neb.—In re Parker’s Estate, 


114 So. 696, 
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parties,#? or at least not without consent of both 


[§ 627] b. Who May Waive—(1) In General. 
The privilege is personal to the one making the dis- 
closure by reason of the confidential relationship*? 
and may be waived by the person in whose favor it 
exists,°° and by no one else, except in certain cases.°* 


N.W. 119, 78 Neb. 535; Brown v. 
Brown, 108 N.W. 180, 77 Neb. 125; 
Western Travelers’ Acc. Assoc. Vv. 


Munson, 103 N.W. 688, 73 Neb. 858,-1 
L.R.A.N.S. 1068. 


N.H.—Sleeper v. Abbott, 
162. 

N.Y.—Hethier v. Johns, 189 N.Y.S. 
605, 198 App.Div. 127 [rev on other 
grounds 135 N.E. 603, 233 N.Y. 370]; 
Cahen vy. Continental L. Ins. Co., 41 
N.Y.Super. 296 [rev on other grounds 


60 N.H. 


69 N.Y. 300]; Benjamin v. Coventry, 
19 Wend. 353; Johnson vy. Johnson, 
14 Wend. 637. 


N.C.—Smith v. John L. Roper Lum- 
ber 'Co.,160 Sibel, AT NEC. ue aul 
Am.S.R. 535, 15 Ann.Cas. 580. 


Ohio.—Stoppel v. Woolner, 4 Ohio 
Dec. (Reprint) 489, 2 Clev.L.Rep. 252; 
Baird v. Detrich, 28 O.C.A. 257. 


Utah.—State v. Hoben, 102 P. 1000, 
26 Utah 186. 


Va.—Grant v. Harris, 82 SE. 718, 
116 Va. 642, Ann.Cas.1916D 1081; Tate 
v. Tate’s Hx’r, 75. Va. 522: 


Wis.—Maine v. Maryland Casualty 
Coz, 178 NOW. (49> 17:2 sWais: 3509 1b AS 
L.R. 1536; Angerstein v. Milwaukee 
Peer Co., 173 N.W. 215, 169 Wis: 
502. 


[a] Thus (1) the disqualification 
of a witness because of confidential 
relationship between husband and 
wife, attorney and client, priest and 
penitent, or physician and patient, is 
not absolute, but may be waived by 
such spouse, client, penitent, or pa- 
tient. Schornick v. Schornick, 220 P. 
397, 25 Ariz. 563,31 ATR. 159. (2) 
In suit for specific performance of 
parol agreement of adoption, plain- 
tiff having the status of adopted son 
can waive the privilege so as to per- 
mit the attorney who drew paper in 
general nature of adoption agreement 
to testify. Johnson v. Antry, (Mo.) 
5 S.W.(2d). 405. 


[b] Waiver by patient.—(1) Per- 
mitting physicians who attended 
women on whom defendant allegedly 
performed abortions to testify there- 
to is not error, where women waived 
privilege. State v. Knight, 216 N.W. 
104, 204 Iowa 819. (2) Statutory pro- 
visions that husband and wife shall 
not be compelled, or without the con- 
sent of the other allowed, to disclose 
a confidential communication made 
from one to the other during mar- 
riage, relate only to such communi- 
Calions as were induced by the mari- 
tal relation, and did not include repre- 
sentations made by a physician to his 
wife concerning her ability to bear 
children and the necessity for an op- 
eration for abortion, which she, rely- 
ing on his representations, permitted 
him to perform; such representations 
being communications between physi- 
cian and patient, notwithstanding the 
marital relation of the parties. Shel- 
don v. Sheldon, 131 N.Y.S. 291, 146 
App.Div. 430. 


51. Darling v. Pacific Electric Ry., 
242° Pl (038, 19% Cali 702: 


Waiver after death of privileged 
person see infra § 628. 
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Where the patient is an infant, the privilege may be 
waived by his natural guardians,®? but a husband 
cannot waive the privilege as to a physician who at- 
tended his wife.®* A client may waive his privilege 
as to communications to his attorney notwithstand- 
ing he has parted with his interest in the subject 
matter of the confidential communication to a third 
person who objects to the disclosure, and the attor- 
hey may then be required to testify.°* An attorney 
conducting a case may waive his client’s privilege as 
to the testimony of his physician,®® or spouse.°® In 
at least one jurisdiction it has been held that a cli- 
ent cannot waive his privilege as to his attorney so as 
to permit the attorney to testify,®’ The successor of 
an assignee for the benefit of creditors may not 
waive the privilege of his predecessor as to secrecy 
in regard to communications made by the latter to 
his attorney while assignee, and as such.®°* Where 
an attorney’s services are rendered to several per- 
sons, confidential communications to him in regard 
to the subject-matter of his employment in which all 
such persons are interested cannot be disclosed unless 
all join in consenting thereto,®® but a defendant may 
waive his privilege as to his attorney who is also 
counsel for a codefendant so as to permit the attor-« 
ney to testify as to admissions of guilt by defend- 
ant.°° Where an attorney acts under a general pow- 
er of attorney he may consent to the admission of 
confidential communications.°+ Where the confiden- 
tial relation of physician and patient exists, it is im- 
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material that the patient is not present to object to 
the physician’s testifying where he cannot do so with- 
out the patient having expressly waived the privi- 
lege.®? 


Public officer. Under a statute making records 
and notes of investigations made by the state fire 
marshal or his deputies secret, a deputy fire mar- 
shal cannot waive such privilege,®? but the waiver 
must be from the state fire marshal in whose discre- 
tion such matters may be disclosed.®°* In other cases, 
however, it has been held that the officer may waive 
the privilege.®® 


Discovery.“ Where discovery is sought as to 
privileged communications the privilege may be 
waived by the client,®” but it cannot be waived by 
the attorney, unless the client consent;** and the fact 
that the client whose assent has not been obtained 
is not a party to the suit in which the attorney is 
called on to make discovery will not alter the case.®° 


[§ 628] (2) After Death of Privileged Person. 
Whether, and if so by whom and in what cases, the 
privilege may be waived after the death of the per- 
gon iit whose favor it exists is determined in large 
measure by the statutes of the various jurisdic- 
tions.7° Thus under a statute prohibiting disclo- 
sure by a physician without the consent of his pa- 
tient it has been held that after the patient’s de- 
cease the privilege cannot be waived.7+ Generally, 


52. State v. Depoister, 25 P. 1000, 
21 Nev. 107; Corey v. Bolton, 63 N.Y. 
Seno iby pole Mise 1138,- 7 ON. y.Ann.Ccas: 
343 [aff 61 N.Y.S. 917, 30 Misc. 836]. 


[a] Rule applied.—(1) On an in- 
dictment for rape of a child of seven 
the privilege may be waived by the 
implied consent of her parents, and 
the fact that the prosecution was in- 
stituted by them, who, with the child, 
were the principal witnesses, and tes- 
tified to the nature of the complaint 
for which the physician prescribed, 
warrants such implication. State v. 
Depoister, 25 P. 1000, 21 Nev. 107. (2) 
Consent of grandmother in loco par- 
entis is a waiver under statute so as 
to make admissible physician’s testi- 
mony as to condition of twelve year 
old rape victim. Jenkins v. State, 111 
So. 433, 146 Miss. 339. (3) A father 
suing in his own right for injuries 
to his minor son might waive the 
privilege as to the physician who at- 
tended the son. Corey v. Bolton, 63 
N.Y.S. 915, 31 Mise. 1338, 7 N-Y.Ann. 
ae 343 [aff 61 N.Y.S. 917, 30 Misc. 
836]. 


53.. Cramer v. Hurt, 55 S.W. 258, 
154 Mo. 112, 77 Am.S.R. 752. 

54, Benjamin v. Coventry, 19 Wend. 
(NEY. Soe: 


55. Alberti v. New York, etc., R. 


Con Z3wNe Bano Dye ll SeINi Vicks 10 wicakt, A. 
765. 

56. Boehmer v. Herling, 227 N.W. 
755, 248 Mich. 380. 

57. Lewis v. State, 16 S.E. 986, 91 
Ga. 168. 


58. Herman v. Schlesinger, 90 N. 
W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


59. Utica Bank vy. Mersereau, 3 
macd.Ci. aGNEM) £5.28, e490 Am. Di, 18:9) 
Chahoon vy. Commonwealth, 21 Gratt. 
(62 Va.) 822; Herman v. Schlesinger, 
Soo 460, 114 Wis. 382, 91 Am.S.R. 
922. 


60. People v. Patrick, 74 N.B. 843, 
US2nENE Me elisls LOLNGY Cr 136 ei means 
den 75 N.E. 963, 183°N.Y. 527. 


61. Domenech vy. Gonzalez, 12 
Porto Rico Fed. 119. 


62. Weil v. Weil, 136 N.Y.S. 190, 
151 App.Div. 622, 4 N.Y.Civ.Proc.N.S. 
61. 


63. Gilbertson y. State, 
5389, 205 Wis. 168. 


64. Gilbertson vy. 
539, 205 Wis. 168. 


State secrets and information ac- 
quired by officer as pYivileged see 
supra § 616. 


65. State v. Yee Guck, 195 P. 363, 
OD) Oey Boyles 


66. Of privileged matters see Dis- 
covery §§ 138-142. 


67. Blount v. Kimpton, 29 N.E. 590, 
155 Mass. 378, 31 Am.S.R. 554; Utica 
Bank v. Mersereau, 3 Barb.Ch. (N.Y.) 
528; Lyell v. Kennedy, 27 Ch.D. 1; 
Lindsey v. Talbot, Buller N.P 284a; 
Wilson v. Rastall, 4 T.R. 753, 100 Re- 
print 1283. 


68. Blount v. Kimpton, 29 N.E. 590, 
155 Mass. 378, 31:Am.S.R. 554; Utica 
Bank v. Mersereau, 3 Barb.Ch. (N.Y.) 
538; In re Cameron’s Coalbrook, etce., 
RR. Con2s tBeave 1, 538 Reprint (535° 
Chant v. Brown, 7 Hare 79, 27 Eng. 
Ch. 79, 68 Reprint 32. 


[a] Several clients.—Where the 
privilege belongs to several clients, it 
would seem that neither one of them 
nor even a majority, contrary to the 
expressed will of the others, can 
waive the privilege so as legally to 
justify the attorney in giving testi- 
mony in relation to such privileged 
communication. Utica Bank v. Mer- 
sereau, 3 Barb.Ch. (N.Y.) 528. 


69. Utica Bank v. Mersereau, 3 
Barb.Ch. (N.Y.) 533; Chant v. Brown, 


236 N.W. 


State, 236 N.W. 


coeare 79, 27 Eng.Ch. 79, 68 Reprint 


[a] Where solicitor has acquired 
interest in subject-matter of the com- 
munications subsequent thereto if he 
refuses to disclose them the subse- 
quent consent of the client that the 
discovery may be made will be dis- 
regarded. Chant v. Brown, 7 Hare 79, 
27 Eng.Ch. 79, 68 Reprint 32. 


70. See statutory provisions. 


74.“ Harrison “vi Sutter? St. UR Cost 
47-P. L0T9, 116 Calo 1563", in re Plints 
Estate, 34 P. 863, 100 Cal. 391; Wat- 
kins v. Watkins, 106 So. 753, 142 Miss. 
210; McCaw v. Turner, 88 So. 705, 
126 Miss. 260; Borosich vy. Metropoli- 
tan Life Ins. Co., 210 N.W. 829, 191 
Wis. 239; Maine v. Maryland Casualty 
Co.,;,.178).N.W. 749, 172. Wis. 350,15 
A.L.R. 1536; McGinty v. Brotherhood 
of Ry. Trainmen, 172 N.W. 714, 169 
Wis. 366; In re Hunt’s Will, 100 N.W. 
874, 122 Wis. 460. 


“The manifest reason and obvious 
purpose of the statute is to enable a 
patient to disclose his infirmities to 
his physician in order that the physi- 
cian may prescribe for his disease 
without fear that his feelings will be 
shocked or his reputation tarnished 
by their disclosure by the physician 
without his consent, which purpose 
will not only not be sacrificed by giv- 
ing the words of the statute their 
usual and ordinary meaning, but, on 
the contrary, will be sacrificed unless 
its words are given that meaning. 
The statute does not limit the privi- 
lege to the life of the patient, neither 
does it confer upon his heirs or dey- 
isees who may quarrel over his prop- 
erty the right to tatnish his reputa- 
tion by causing his physician to dis- 
close his infirmities.” McCaw v. Tur- 
ner, Supra. 


{a] Patient’s privilege, precluding 
physician from testifying as to in- 
formation acquired in professional ca- 


For later cases, developments and changes in the law see Annotations, samé title and section number, 
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however, the privilege may be waived by the prop- 
Thus, in a proper case, the 
privilege may be waived by the personal representa- 
tive of the deceased,** or the heirs,** where a disclo- 


er party in interest.7? 


WITNESSES 


estate.7® 


sure would not injuriously affeet the character or rep- 


utation of the decedent.** Ina proceeding to remove 
an administrator, he may not waive the privilege as 


to communications made to a physician by decedent, 


pacity, cannot be waived by admin- 
istrators, executors, or personal repre- 
sentatives of the patient, or by bene- 
ficiary under his insurance policy. 
Maine v. Maryland Casualty Co., 178 
Ae 749, 172 Wis. ‘350, 15, A.L.R. 


[b] Rule applied.—(1) In action 
on life insurance policy, the court 
properly refused to permit a physician 
to testify that he told insured’s moth- 
er that her husband had cancer, the 
mother having testified that physician 
made no such statement, for the phy- 
sician’s knowledge in this respect con- 
stituted a communication the confi- 
dential nature of which could be 
waived by no one except insured’s fa- 
ther himself. McGinty v. Brother- 
hood of Railway Trainmen, 172 N.W. 
714,169 Wis. 366. (2) The mere fact 
that both parties claimed under dece- 
dent, who was asserted by plaintiff to 
have occupied towards an attorney the 
relation of client, does not make com- 
munications by decedent to the attor- 
ney admissible, for a privileged com- 
munication cannot be received unless 
the privilege is directly or inferential- 
ly waived by the client. Collette v. 
Sarrasin, 193 P. 571, 184-Cal. 2: 


72. Schirmer v. Baldwin, 32 S.W. 
(2d) 162, 182 Ark. 581; In re Mele’s 
Estate, 157 N.Y.S. 669, 94 Misc. 555, 16 
Mills Surr. 340. 


[a] The executor of a deceased 
husband, who was contesting the pro- 
bate of a paper purporting to be the 
last will of the husband’s wife, is a 
party in interest entitled to waive the 
privilege of a physician who attended 
the wife during her last illness. In re 
Mele’s Estate, 157 N.Y.S. 669, 94 Misc. 
555, 16 Mills Surr. 340. 


73. Ariz.—Schornick v. Schornick, 
220 P. 397,25 Ariz. 568, 31 A.L:.R. 159. 


D.C.—Prudential Ins. Co. v. Lear, 
31 App.D.C. 184. 


Idaho.—Marker v. McCue, 297 P. 
401, 50 Idaho 462; Sprouse v. Magee, 
269 P. 993, 46 Idaho 622. 


I11.—Fossler v. Schriber, 38 Ill. 172. 


Ind.—Morris v. Morris, 21 N.E. 918, 
119 Ind. 341; Sager v. Moltz, 139 N.E. 
687, 80 Ind.App. 122; Studabaker v. 
Faylor, 98 N.E. 318, 52 Ind.App. 171. 


Iowa.—Long v. Garey Inv. Co., 110 
N.W. 26; Denning v. Butcher, 59 N.W. 
69, 91 Iowa 425. 

Me.—Holyoke vy. Holyoke’s Estate, 


87 A. 40, 110 Me. 469; Appeal of Le 
Prohon, 67 A. 317, 102 Me. 455, 10 Ann. 


Case PtLs: 
Mass.—Sullivan v. Brabazon, 162 N. 
Tewioll, worterMass.. 27.65. Phillips. “v. 


Chase, 87 N.E. 755, 201 Mass. 444, 131 
Am.S.R. 406; Brooks v. Holden, 55 N 
E. 802, 175 Mass. 137. 


Mich.—Grand Rapids Trust Co. v. 
Bellows, 195 N.W. 66; Fraser v. Jen- 
nison, 3 N.W. 882, 42 Mich. 206. 


Minn.—Olson v. Court of Honor, 110 
N.W. 374, 190 Minn. 117, 117 Am.S.R. 
676, 8 L.R.A.N.S. 521, 10 Ann.Cas. 
622. 

Mo.—Canty v. Halpin, 242 S.W. 94, 
294 Mo. 96; Ex parte Gfeller, 77 S.W. 
552, 178 Mo. 248; Thompson v. Ish, 


‘ 


, 


ng 


12 S.W. 510, 99 Mo. 160, 17 Am.S.R. 
552; Groll v. Tower, 85 Mo. 249, 55 
Am.R. 358. 


Neb.—In re Parker’s Estate, 111 N. 
W.. 119, 78 Neb, 535, 


N.Y.—Holcomb v. Harris, 59 N.E. 
820, 166 N.Y. 257; Twaddell v. Weidler, 
96 N.Y.S. 90, 109 App.Div. 444 [aff 79 
N.E. 1117, 186 N.Y. 601]; Matter of 
Cornell’s Will, 85 N.Y.S. 920, 89 App. 
Div. 412; Matter of Murphy, 33 N.Y.S. 
198, 85 Hun 575, 24 N.Y.Civ.Proe. 413, 
2 N.Y.Ann.Cas. 77 and note; Polachek 
v. New York Life Ins. Co., 263 N.Y.S. 
230, 147 Misc. 16. + 


Utah.—Grieve v. 
423, 54 Utah 225. 


Wash.—In re Thomas’ Estate, 4 P. 
(2d) 8387, 165 Wash. 42 [aff 7 P.(2d) 
1119, 165 Wash. 42]. 


[a] “Personal representatives,” 
within, statute authorizing waiver of 
bar against physician’s disclosing pro- 
fessional information concerning de- 
ceased patient, are only executors and 
administrators. Polachek v. New 
York Life Ins, Co., 263 N.Y.S. 230, 147 
Misc. 16. 


{[b] Executors offering the will for 
probate are not legal representatives 
of the testator within a statute per- 
mitting a physician to disclose, with 
consent of his patient’s legal repre- 
sentatives, confidential information 
acquired in his professional capacity. 


Howard, 180 P. 


Hutchins v. Hutchins, 48 App.D.C. 
495. 
{c] Under statutes in New York 


prior to the amendment of 1893 of Civ. 
Code § 836, no one but the person him- 
self could waive the privilege, so that 
after his death it could not be waived. 
Loder v. Whelpley, 18 N.E. 874, 111 N. 
Wa2239)1) HGUNAYe CiveProe.) 89 [rev 4h 
Dem.Surr. 368]; Westover v. Attna 
Life Ins. Co., 1 N.E. 104, 99 N.Y. 56, 
2 How.Pr.N:S. 184, 52 Am.R. 1. 


{d] Bither the executor, widow, or 
heir at law of a deceased patient may 
waive the privilege, and it is not 
necessary that all should join in the 
waiver. Matter of Hopkins, 77 N.Y.S. 
178, 73 App.Div. 559 [aff 72 N.Y.S. 415, 
35 Misc. 702, 2 Mills Surr. 335, and rev 
on other grounds 65 N.H. 1738, 172 N.Y. 
360, 92 Am.S.R. 746, 65 L.R.A. 95, 12 
N.Y.Ann.Cas. 55, rearg den 68 N.E. 113, 
176 N.Y. 595]; Matter of Murphy’s 
Will, 33 N.Y.S. 198, 85 Hun 575, 2.N, 
VY.Ann.Cas., 77, 24 N.Y.Civ-Proc. 413. 


[e] Where there is no legal repre- 
sentative of a testatrix, who alone 
may waive the privilege, her physician 
cannot testify as to her mental condi- 
tion, from his knowledge and infor- 
mation, and from conversations with 


her. Gurley v. Park, 35 N.B. 279, 135 
Ind. 440. 
[f] In Ohio, in a proceeding to 


contest a will, the executor has no 
power to waive the privilege from tes- 
tifying as to confidential communica- 


tions. Haley v. Dempsey, 14 Ohio 
App. 326. 

74. ; 
2202P 7397, 25) Ariz 5638, 81 A. Li Re 159. 


Ark.—Hyatt v. Wroten, 43 S.W.(2d) 
726, 184 Ark. 847. 
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as the right to waive the statute inures to the per- 
sonal representative of the patient only where such 
representative seeks to conserve the interests of the 


Beneficiaries on insurance policies may, in a prop- 
er case, waive the privilege of the deceased insured,*7 


Idaho.—Sprouse v. Magee, 269 P. 


993, 46 Idaho 622. 


Kan.—Craig v. Craig, 212 P. 72, 112 
Kan. 472; Flack v. Brewster, 190 P. 
616, 107 Kan. 63; Bruington v. Wag- 
oner, 164 P. 1057, 100 Kan. 10, 439; 
Fish v. Poorman, “TGR: 898, 85 Kan. 
237. 


Ky.—Bannon vy. P. Bannon Sewer 
Pipe Co., 119 S.W. 1170 [mod on other 
grounds 124 S.W. 843, 136 Ky. 556]. 


Me.—Holyoke v. Holyoke’s Estate, 
87 A. 40, 110 Me. 469. 


Mass.—Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 406. 


Mich.—Oldenburg v. Leiberg, 142 
N.W. 1076, 177 Mich. 150. 


Mo.—Baker y. Mardis, 1 S.W.(2d) 
223, 221 Mo.App. 1185. 


[a] Rule applied.—(1) In an ac- 
tion by heirs of a deceased grantor 
contesting the validity of her deed for 
unsoundness of mind, testimony of a 
physician attending her in her Jast ili- 
ness as to knowledge professionally 
acquired as to her mental condition 
may be admitted, where heirs have 
waived the privilege. Flack v. Brews- 
ter}190 P. 616, 10 7ikan 63. 112) a ne 
objection to testimony of a physician 
on the ground of privilege is one that 
may be waived by the heirs in a will 
contest with strangers to the estate. 
Craig v. Craig, 212 P. 72, 112 Kan. 472. 
(3) Where powers of attorney ex- 
ecuted by deceased providing for the 
transfer of certain stock to his chil- 
dren were in fact testamentary instru- 
ments, signed and attested, and were 
attacked after decedent’s death, when 
they were first attempted to be en- 
forced, because deceased had not suf- 
ficient capacity, any of the heirs had 
power to waive the privilege as to 
deceased’s attorney, by whom the 
powers were drawn, so as to qualify 
him to testify concerning deceased’s 
capacity. Bannon v. P. Bannon Sewer 
Pipe Co., 119 S.W. 1170, 1386 Ky. 556 
[mod 124 S.W. 848, 186 Ky. 556]. 


[b] Heir occupying position of 
physician may waive the privilege. 
Schornick v. Schornick, 220 P. 397, 25 
Ariz. 563, 31 A.L.R. 159. 


[ec] The contestant of the will of 
the deceased patient cannot waive the 
privilege. Heaston v. Krieg, 77 N.B. 
805, 167 Ind. 101; In re Mansbach’s 
Estate, 114 N.W. 65, 150 Mich. 348. 


75. Holyoke v. Holydéke’s Estate, 
87 A. 40, 110 Me. 469; Appeal of Le 
Prohon, 67 A. 317, 102 Me. 455, 10 Ann. 
Cas. 1115; Mulligan v. Sinski, 140 
N.Y.S. 835, 156 App.Div. 35 [aff 108 
N.E. 1101, 214 N.Y. 678]. 


76. Scott v. Smith, 85 N.E. 774, 171 
Ind. 453 [rev (App.) 82 N.E. 556). 


77. O’Brien vy. General Accident, 
Fire & Life Assur. Corporation, Lim- 
ited, of Perth, Scotland, 42 F.(2d) 48; 
Penn Mut. L. Ins. Co. v. Wiler, 100 
Ind. 92,''50'Am:R. ‘769: Johnson Vv. 
Fidelity & Casualty Co. of New York, 
151 N.W. 5938, 184 Mich. 406, L.R.A. 
1916A 475; U. S. Nat. Life & Cas- 
ualty Co. v. Heard, 298 P. 619, 148 
Okl. 274; 
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but it has been held that the privilege cannot be 
waived by one seeking the proceeds of a policy as ap- 
pointee of the deceased as against another claim- 
ant,7® nor by one not given such power by the stat- 
ute providing for waiver.7® 


[§ 629] c. Necessity for Express Waiver.®® As 
a general rule the waiver of the client or patient may 
be either express or implied,*! although some stat- 
utes require an express waiver in order to qualify 
the attorney or physician.®? 


[§ 630] d. Time and Place of Waiver. In the ab- 
sence of statutory restriction a waiver of the privi- 
lege may be made before the relation is establish- 
ed,8? or after the erroneous admission of the testi- 
mony.’* Under a statute providing that a waiver 
of the privilege, in order to be effective, must be 
made at the trial or examination in the course of 
which the testimony of the attorney or physician is 
called for, a waiver previously obtained is of no ef- 
feet;8® nor will publication of a patient’s diseases 


WITNESSES 


™ 


[§§ 628-631 


in a medical journal by his physician take the place 
of such waiver.’ Where, on the examination of a 
witness under a commission, testimony as to priv- 
ileged matters is taken for use at the trial, the waiv- 
er must be considered as having been made on the 
trial and is effective.8* The attorneys for the respec- 
tive parties may, prior to the trial, stipulate as to 
such waiver and such stipulation is sufficient.*® 


[§ 631] e. What Constitutes Waiver—(1) In 
General. There must be a distinet and unequivocal 
waiver in order to authorize the disclosure of priv- 
ileged communications.8® The privilege is waived 
whenever the person entitled to the protection of 
the statute voluntarily makes public matters of which 
a disclosure without his consent is forbidden,®® or 
calls or expressly consents to a witness testifying as 
to such matters;°t and so where oneshas voluntari- 
ly introduced evidence of communications claimed 
to be privileged the privilege is waived and additional 
testimony may be introduced in respect thereto,®? 


Lodge 
Hal tewel a0) 


Supreme 
81 N.W. 


78. Shuman vy. 
Knights of Honor, 
Iowa 480. 


79. Saad v. New York Life Ins. 
Co., 194 N.Y.S. 445, 201 Apvo.Div. 544; 
Beil v. Supreme Lodge Knights of 
Honor, 80 N.Y.S. 751, 80 App.Div. 609. 


80. What amounts to waiver see 
infra §§ 631-636. 


81. U.S.—Blackburn v. Crawfords, 
3 Wall. 175, 18 L.Ed. 186. 


Ark.—Bradway v. Thompson, 214 S. 
W. 27, 139 Ark. 542. 


Md.—Shawmut Mining Co. v. Pad- 
gett, 104 A. 40, 1382 Md. 397. 


Nev.—State v. Depoister, 25 P. 1000, 
21 Nev. 107. 


iVa.—Grant v. Harris; 82 S.E. 718, 
116 Va. 642, Ann.Cas.1916D 1081. 


[a] Waiver implied.—(1) Where, 
in a proceeding to set aside an adop- 
tion decree, after the death of the 
adopting party, because of alleged 
fraud and undue influence of her hus- 
band, it appeared that, prior to her 
death, she went to an attorney and 
executed a will and an affidavit recit- 
ing that she had been forced to con- 
sent to such adoption by her hus- 
band’s threats, etce., and requested that 
such facts should be communicated to 
her brothers after her death, there 
was an implied waiver of the attor- 
ney’s privilege, and the statements in 
the will and affidavit were properly 
admitted. Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 406. 
(2) Where complainant, in a suit to 
set aside a deed and settlement agree- 
ment executed by her after a consulta- 
tion with certain attorneys, denied 
that they represented her, but claimed 
they obtained the settlement and deed 
from her by duress to benefit the other 
parties to the transaction, complain- 
ant impliedly waived her privilege to 
object to the testimony of the attor- 
neys. Grant v. Harris, 82 S.E. 718, 116 
Va. 642, Ann.Cas.1916D 1081. 


82. See statutory provisions; 
cases infra this note. 


and 


{a] No waiver by failure to object. 
—Where it is apparent from a state- 
ment of counsel for a personal repre- 
sentative of a decedent that the per- 
sonal representative had no intention 
of waiving the privilege guaranteed 
by Code Civ. Proc. §§ 834, 836, as to 
communications between physician 


and patient, the refusal of the trial 
court to require the physician to tes- 


‘| tify as to deceased’s physical condi- 


tion was not error, though the person- 
al representative.did metsexpressly ob- 
ject to the testimony. Trieber v. New 
York. &)\Q.C. Ry. Co., 134-N.Y-S. 267, 
un App.Div. 804, 3 N.Y.Civ.Proc.N.S. 
alia 

[b] The calling of the witness by 
the legal representative of a deceased 
patient and asking him as to privi- 
leged matters is a sufficient waiver. 
Holcomb v. Harris, 59 N.E. 820, 166 
Niet 2529 brev; -59:sNGW.'S,, 160,42: App: 
Div. 363]. 


83. Trull v. Modern Woodmen of 
America, 85 P. 1081, 12 Idaho 318, 10 
Ann.Cas. 53; Western Travelers’ Acc. 
Assoc. v. Munson, 103 N.W. 688, 78 
Neb. 858, 1 L.R.A.N.S. 1068. 


Waiver in application for life in- 
surance see infra § 633. 


84. Adams v. Frank, 110 N.E. 290, 
222 Mass. 215. 


85. Holden v. Metropolitan L. Ins. 
Co. Soe Neb AL 6D Nov io Ob Lom 
den 59 N.E. 150, 165 N.Y. 647]. 


gs6. Scher v. Metropolitan St. R. 
Comte NEYeS 2625) 1 App. Dive, 29, 0d 
N.Y. Ann.Cas. 13. 


87. Clifford v. Denver, etc., R. Co., 
80 N.E. 1094, 188 N.Y. 349, 38 N.Y.Civ. 
Proe. 196. 


88. Geis v. Geis, 101 N.Y.S. 845, 
116 App.Div. 362, 38 N.Y.Civ.Proc. 134 
(a stipulation signed merely by the 
party making the waiver is insuffi- 
cient, and, in order to be effective, 
should be signed by the attorneys for 
such party). 

89. U.S.—Phelps Dodge Corpora- 
tion v. Guerrero, 273 F. 415, 417 [quot 
Cyc]. 

Ariz.—Inspiration Consol. Copper 
ei v. Mendez, 166 P. 278, 1183, 19 Ariz. 
ol. 

Colo.—Dalton v. People, 189 P. 37, 
68 Colo. 44. 


Iowa.—Chicago Great Western Ry. 


Co. v.. McCaffrey, 160 N.W. 818, 178 
Iowa 1147. 
Va.—Tate v. Tate’s Ex’r, 75 Va. 


522. 
Wash.—Packard v. Coberly, 265 P. 
1082, 147 Wash. 345. 


[a] Rule applied.—In prosecution 


for conspiracy to steal automobile be- 
tween defendant, his wife, and an- 
other woman, where, when copy of 
other man’s wife’s letter to her hus- 
band written from the penitentiary 
was offered, and she was asked wheth- 
er she was willing to waive her privi- 
lege, she said she would not object to 
original letter, but did not object to 
copy, her action amounted to a re- 


fusal, and _there was no waiver of 
privilege. Dalton v. People, 189 P. 37, 
68 Colo. 44. 


so. In re Burnette, 85 P. 575, 73 
Kan. 609 (where a party to a cause 
has voluntarily procured a reading of 
his unfiled pleading by a non-profes- 
sional stranger, has published its con- 
tents in a newspaper imterview, and 
spread it on the record of a court of 
general jurisdiction, in. pleading 
against the attorney who assisted in 
preparing it, the privileged character 
of the document is waived, and the at- 
torney is released from the confiden- 
tial relation he bore before its pub- 
Jieation, and his production of it for 
use in evidence against the party is 
not a breach of privilege); Ratcliffe v. 
Commonwealth, 21 S.W.(2d) 441, 231 
Key oo ie 


91. Moreno v. New Guadalupe 
Mining? Co:, 170 P. 1088, 35 Cal.App. 
744; Woods v. Incorporated Town of 
Lisbon, 1380 N.W. 372, 150 Iowa 433; 
In re ,Reinhardt’s Estate, 160 N.Y.S. 
828, 95 Misc. 413; Hayes v. Lindquist, 
153 N.B. 269, 22 Ohio App. 58. 


92. Kunglig Jarnvagsstyrelsen v. 
Dexter & Carpenter, 32 F.(2d) 195, 
certiorari denied 50 S.Ct. 32, 280 U.S. 
579, 74 L.Ed. 629; Union’ Pac. R: Co. 
v. Thomas, 152 F. 365, 81°C.C.A. 491): 
Louisville, ete.,, R. Co. vi il) 22k Sos 
1638, 115 Ala. 384; In re Visaxis’ Hs- 
tate,m273 {P1653 95i9CalwAppy 617. 
Capron v. Douglass, 85 N.E. 827, 193 
N.Y. 11, 20 L.R.A.N.S. 1008; Hennessy 
v. Kelley, 66 N.Y.S. 871, 55 App.Div. 
449 [rev 64 N.Y.S. 562, 30 Misc. 703]. 
See Nordyke & Marmon Co. v. White- 
head, 106 N.E. 867, 183 Ind. 7 (in ac- 
tion for death, testimony that wit- 
ness saw bruised spots on decedent’s 
body when physician examined dece- 
dent is not a waiver of the privilege 
so as to render the pkysician’s testi- 
mony as to the existence of such 
bruises admissible). 


[a] Cross-examination’ of plain- 
tiff’s witness is not deemed voluntary 
on the part of the witness or plaintiff 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but only as to the same subject matter.°* Ex- 
cept where otherwise provided by statute,®°* a per- 
son who brings an action for damages for a personal 
injury does not thereby waive the privilege as to the 
physician who treated him for such injury;?°® nor 
does a suit on an insurance policy waive the privilege 
as to the insured’s physician.®® Denial upon eross- 
examination that any confidential relationship ex- 
isted has been held a waiver of the privilege.°* 
Where an executor proceeds against the attorney of 
his decedent for the discovery and production of cer- 
tain property, he waives the privilege as to relevant 
communications between decedent and the attor- 
ney.°S Where a party’s attorney submits to the dis- 
eretion of a witness the question whether a com- 
munication of the party to such witness is privileged, 
the right to object to the testimony of the witness is 
waived..® Where proper objection to testimony as 
to privileged communications has been made and 
overruled, the privilege is not waived by an attempt 
“to meet the improper testimony.t A notice by plain- 
tiff to defendant to produce a letter written to de- 
fendant by plaintiff’s physician does not justify the 
admission of privileced communications between 
plaintiff and his physician over his objection.? 
Where a public officer may waive the privilege as 
to communications made to him in his official capac- 
ity the offering of the document containing the com- 
munications is a waiver of the privilege.2 Where a 
deputy fire marshal cannot waive a statutory privi- 
lege extended to notes of investigation of fires his 
use of such notes to refresh his recollection is not a 


to effect a waiver of plaintiff’s privi- 
lege as to testimony of a physician |3 Misc. 453, 
eoncerning his intoxicated condition | N.E. "826, 143 
shortly after he was brought home 
with the injuries sued for. Burns v. 
City of Waterloo, 173 N.W. 16, 187 
Towa 922 [mod on other grounds 174 
N.W. 644] 


[b] Beneficiary under 
waives objection that insured’s state- 
ment to physician was privileged by 97 
offering testimony touching insured’s : 
physical or mental condition. O’Brien 
v. General Accident, Fire & Life As- 
sur. Corporation, Limited, of Perth, 
Scotland, 42 F.(2d) 48; National An- 
nuity Ass’n v. McCall, 146 S.W. 125, 
103 Ark. 201, 48 L.R.A.N.S. 418. 


93. Burns v. City of Waterloo, 173 
N.W. 16, 187 Iowa 922 [mod on other 
grounds 174 N.W. 644]. 


N.Y.Civ.Proce. 


lyn, ete, RCo. 


policy 96. 


the attorney 


consulted 
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ler v. Manhattan R. Co., 
80 Abb.N.Cas. 78 [aff 37 
N.Y. 630]; 
16) INDYGS: “536; <2iL 
28 Abb.N.Cas. 47 


Manhattan R. Cory 
364, 
[reve 4 INSYES 2 700i 3 
SEINGYES, Lia 
N.E. 1098, 121 N.Y. 683]. 


Foman y. Liberty Life Ins. Co., 3 
(Mo.App.) 51 S.W.(2d) 212. Or. 231 


Jacobs v. City of Cedar Rapids, 4. 
164 N.W. 891, 181 Iowa 407. 


But see Gulf, ete., R. 
93 S.W. 469, 42 Tex.Civ.App. 306 (a 
denial by defendant that he consulted 
does not destroy the 
privilege as to matters concerning 6. 
which the attorney states that he was 
professionally where de- 
fendant is not identified as the client). 
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waiver of the privileges against disclosure. Where 
a defendant offered in evidence the record of testi- 
mony of his first wife taken at a previous examining 
trial, which testimony was unfavorable to him, he - 
thereby waives his privilege.° Testimony by an at- 
torney as to privileged communications by his client 
in another case, the record of which had been ad- 
mitted in evidence, is admissible.® 


Depositions. A client who takes his attorney’s 
deposition waives his privilege so that the attorney 
cannot refuse to testify.?. Taking the deposition of 
a physician on behalf ‘of a patient has been, held a 
waiver of the privilege,* but taking the deposition of 
one physician has been held not to waive the privl- 
lege as to another,® and the privilege is not waived 
by the taking of a deposition as to a time when the 
relation of physician and patient did not exist.'° 
The taking of depositions of witnesses to break the 
force of their testimony as given in their depositions 
previously taken by the adverse party is not a waiver 
of an objection to the competency of the witnesses. 
A deposition of an absent witness is not a waiver by 
him so as to allow his physician, called for the pur- 
pose of explaining his absence, to testify as to priv- 
ileged matters.1? 


Waiver by pleadings. Joint pleadings by a hus- 
band and wife may amount to a waiver of their priv- 
ilege;** and a pleading alleging accidental death in 
an action on an insurance poliey is not a waiver of 
the right to exclude the testimony of attending physi- 
cians as to the cause of death.1+ Allegations in 


23 N.Y.S. 163, ; death, did not waive the privilege, as 


it did not cure the error in admitting 
the privileged testimony. Hamel v. 
Southern Ry. Co. in Mississippi, 74 
So. 276, 113 Miss. 344. 


Jones v. Tee 2. Phillips v. U. S. Benevolent 
Soc., 79 N.W. 1, 120 Mich. 142 [aff 84 
N.W. 57, 125 Mich. 186}. 


State v. Yee Guck, 195 P. 363, 99 


Treanor v. 


Gilbertson vy. State, 
539, 205 Wis. 168. 


Right to waive see supra § 627. 


5. Johnson v. State, 255 S.W. 416, 
Vom ex Cran 33s 


Donovan vy. St. Joseph’s Home, 
129 N.EB. 1, 295 Til. 125. 


7. Watson v. Watson, 180 P. 242, 
104 Kan. 578 [mod on other grounds 


236 N.W. 
Co, vy. Gibson, 


94. See statutory provisions; and 98. Ex p. Gfeller, 77 S.W. 552, 178/182 P. 648]; Combs v. Roberts, 35 S. 
cases infra this note. Mo. 248. W.(2d) 293, 237 Ky. 299. 

[a] Materiality of testimony.—(1) bya Seates v. Henderson, 22 S.E. 8. Priebe v. Crandall, (Mo.App.) 
Under a statute making the bringing | ‘24 44 S.C. 548. 187 S.W. 605; Clifford vy. Denver, etc., 
of an action to recover damages for 1. Hamel v. Southern Ry. Co. in| R-_Co., 80 N.E. 1094, 188 N.Y. 349. 38 
personal injuries a waiver of privilege | Mississippi, 74 So. 276, 113 Miss. 344;| N.Y.Civ.Proc. 196 [rev 97 N.Y.S. 707, 
of confidential information acquired | Revercomb vy. Revercomb, (Mo.App.) 111 App.Div. 513]. 
by physician, the physician’s testi- | 222 S.W. 899. 9. Travelers’ Ins. Co. v. Fletcher 


mony must be material. Phillips v. r 
Powell, 290 P. 441,.210 Cal. 39. (2) a] 


Rule applied.—(1) Where a 


American Nat. Bank of Indianapolis. 
150 N.E. 825, 84 Ind.App. 563. 


In an action for negligent surgical 
operation, physician’s testimony of 
examination of plaintiff after opera- 
tion is admissible without special 
proof of materiality as regards waiv- 
er of privilege. Phillips v. Powell, 
supra. P 


9p. Union Pac, Kony. cnomas, 
152 F. 365, 81 C.C.A. 491; Polin v. St. 
Paul Union Depot Co., 199 N.W. 87, 
159 Minn. 410; Marfia v. Great North- 
ern Ry. Co., 145 N.W. 385, 124 Minn. 
466; Smart v. Kansas City, 105 S.W. 
709, 208 Mo. 162, 123: Am.S.R. 415, 14 
L.R.A.N.S. 565, 13 Ann.Cas. 932; But- 
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husband is allowed to testify to pri- 
vate communications over the objec- 
tion of the wife, defendant wife in 
divorce suit does not waive the incom- 
petency of private communications 
between herself and husband by cross- 
examination of the husband nor by 
testifying as to her version of the 
facts related by the husband. Rever- 
comb v. Revercomb, (Mo.App.) 222 S. 
W. 899. (2) The fact that plaintiff 
introduced testimony of husband’s 
physician to rebut privileged testi- 
mony by another physician of her hus- 
band’s introduced by defendant, that 
decedent’s injuries did not cause 


10. Rost v. Heyka, 285 P. 539, 130 
Kan, -5. 


11. tna Ins. Co. v. Deming, 24 
NE} 86; 375, 123. Ind. 384. 


12. Darling v. Pacific Electric Ry., 
242 P. 703, 197 Cal. 702. 


13. Tobias v. Adams, 258 P. 588, 
201 Cal. 689; Schwartz v. Brandon, 
275 P. 448, 97 Cal.App. 30. 


14. Maryland Casualty Co. v. Ma- 
loney, 178 S.W. 387, 119 Ark. 434, L.R. 
ALLORGAN5S 19: 
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pleadings do not constitute a waiver of the privilege 
against disclosures by a physician where the priv- 
ilege can be waived only by the person in whose fa- 


WITNESSES 


[§§ 631-633 


whose favor the piivilese exists may waive it by 
failure to make proper and timely objection to the 
admission of the testimony of his attorney,?* physi- 


vor it exists testifying and thereby consenting to the |, cian,** spouse,”® or public officer communications to 
whom in the conduct of his office are privileged by 
statute.?° Where a third person, present at the time 


disclosure.1® 


Discovery. In cases seeking discovery the privi- 
lege may be lost by publication of the documents,*® 
by failure of the client to claim it,1’ by the attor- 
ney subsequently becoming the personal representa- 
tive of his client,1® or by setting out the privileged 
The claim of privilege is 
not lost by furnishing the adverse attorney with ex- 
tracts of an opinion,?° or loaning copies of a case and 
opinion to attorneys in another like ecase,”! or by 
having made use of the documents in a former pro- 


matter in a pleading.?® 


ceeding. 


[§ 632] (2) Failure To Object. 


15. Arizona & N. M. R. Co. v. Clark, 
35 S.Ct. 210, 235 U.S, 669, 59 L.Ed. 415, 
L.R.A.1915C 834 [aff 207 F. 817, 125 
CCEAR S05 


16. Underwood v. India State Sec- 
retary, 12 Jur.N.S. 321. 


17. Thomas v. Rawlings, 27 Beav. 
140, 54 Reprint 54; Gaskell v. Cham- 
bers, 26 Beav. 303, 53 Reprint 915; In 
re Cameron’s Coalbrook, etc., Co., 25 
Beav. 1, 53 Reprint 535; Hunter v. 
Capron, 5 Beav. 93, 49 Reprint 512; 
Walsh v. Trevanion, 15 Sim. 577, 38 
Eng.Ch. 577, 60 Reprint 841; Dart- 
mouth Corp. v. Holdsworth, 10 Sim. 
476, 16 Eng.Ch. 383, 59 Reprint 700. 


fa] Where solicitor joined with 
his client as defendant claims privi- 
lege, but the client makes no objec- 


tion, documents called for must be 
produced. Gaskell v. Chambers, 26 
Beav. 308, 53 Reprint 915. 


18. Crosby v. Beiger, 4 Edw. (N. 
ate [aff 11 Paige 377, 42 Am.D. 
ils hp 


19. Belsham y. Perceval, 
772. 


[a] Mere reference in pleading to 
documents, the production and discov- 
ery of which is sought, will not de- 
prive plaintiff of his claim of privi- 
lege. Roberts v. Oppenheim, 26 Ch.D. 
724. 

20. Carey v. Cuthbert, Ir.R. 6 Eq. 
Duos 

21. Enthoven v. Cobb, 2 De G.M.& 


G. 632, 51 Eng.Ch. 494, 42 Reprint 
1019. 


22. Goldstone v. Williams, 
qicnes 4h. 


23. U.S.—Steen v. First Nat. Bank, 
298 BE. 36. 


Cal.—Delger v. Jacobs, 125 P. 258, 
19 Cal.App. 197. 


Mo.—Rock v. Keller, 278 S.W. 759, 
312 Mo. 458. 


N.D.—Weisser v. Preszler, 241 N. 
Wiad 05,025 Ne 75 


Okl.—American Trust Co. v. Chitty, 
129 P. 51, 36 Okl. 479. 


24. Ark.—Maloney  v. Maryland 
peaales Co., 167 S.W. 845, 113 Ark. 


LOT. 


[1899] 


Cal..—Lissak v. Crocker Estate Co., 
51 P. 688, 119 Cal. 442. 


Kan.—Armstrong v. Topeka Ry. Co., 
144 P. 847, 93 Kan. 493. 


Minn.—Burke vy. Chicago & N. W. 
Ry. Co., 154 N.W. 960, 131 Minn. 209. 


waived.?7 


the communication was made, is allowed to testify 
thereto without objection, the privilege has been held 
Failure to object is not a waiver where, 
under the statute, the person failing to object had 
no right to waive.?® 


[§ 633] (8) Applications for 
Proof of Injury or Death. A stipulation in an ap- 
plication for life insurance, which is made a part of 
the contract, by which the applicant waives the priv- 
ilege as to information acquired by a physician, is 


Insurance, and 


binding as a waiver and precludessan assertion of 


The person in 


Mo.—State v. Powell, 217 S.W. 35; 
Elliott v. Kansas City, 96 S.W. 1023, 
198 Mo. 593, 6 L.R.A.N.S. 1082, 8 Ann. 
Cas. 653. 


N.Y.—In re Benson, 16 N.Y.S. 111. 


[a]. Rule applied.—Where physi- 
cian who treated defendant’s wounds 
after fight restilting in homicide, was 
permitted to testify that defendant’s 
wounds were not caused by a sharp 
instrument, objection made when phy- 
sician was asked for further informa- 
tion was not timely, and privilege was 
wee State v. Powell, (Mo.) 217 S. 
Wevoo. 


25. Cal.—Schwartz v. Brandon, 275 
P. 448, 97 Cal.App. 30; First Nat. 
Bank v. De Moulin, 205 P. 92, 56 Cal. 
App. 313. 


Ill.—Childress v. Childress, 131 N. 
E. 586, 298 Ill. 185. 


La.—State v. Foster, 
164 La. 813. 


Ohio.—Ruch y. State, 146 N.E. 67, 
111 Ohio St. 580. 


Pa.—Commonwealth vy. Berardino, 
96 Pa.Super. 288. 


Tex.—Johnson v. State, 
416, 95 Tex.Cr. 488. 


[a] Rule applied.—(1) A _ letter 
written by a husband to a third per: 
son was not inadmissible against the 
wife, under a statute making commu- 
nications between a husband and wife 
inadmissible, no objection having 
been made to the husband’s testimony 
laying the necessary foundation for 
the introduction of the letter, and she 
is presumed to have consented. First 
Nat. Bank v. De Moulin, 205 P. 92, 56 
Cal.App. 318. (2) In a prosecution 
for bigamy, acquiescence of defend- 
ant husband, in the admission in evi- 
dence of letters written by him to 
his wife, held to constitute a waiver 
of his privilege to exclude them under 
Code Cr. Proc. (1911) art 794. John- 
res v. State, 255 S.W. 416, 95 TexiCr. 
483. 


114 So. 696, 


255 S.W. 


26. People v. Atwood, 154 N.W. 
112, 188 Mich. 36. 
27. Shelton yv. Northern Texas 


Traction (R:., Coj,8T50S:. We 338,)32) Dex: 
Civ.App. 507. 


Disclosure to third person as waiv- 
er see infra § 636. 


28. Wallace v. Wallace, 143 N.Y.S. 
1148, 158 App.Div. 273 [aff 137 N.Y.S. 
43, 158 App.Div. 273, motion den 103 
N.H. 1134, 209 N.Y. 565, and ‘aff 109 
N.H., 872, 216 N.Y. 28]: 


the privilege in an action on the policy,?® although 


29. U.S.—Wirthlin v. Mutual Life 
Ins. Co., 56 F.(2d) 137, 86 A.L.R. 138; 
Lincoln Nat. Life Ins. Co. of Ft. 
Wayne, Ind., v. Hammer, 41 F.(2d) 
12; New York Life Ins. Co. v. Renault, 
11 F.(2d) 281; Adreveno v. Mutual 
Reserve Fund Life Assoc., 34 F. 870. 


Ark.—Wooten v. Wooten, 5 S.W. 
(2d) 340, 176 Ark. 1174. 


Idaho.—tTrull v. Modern Woodmen 
of America, 85 P. 1081, 12 Idaho 318, 
10 Ann.Cas. 53. 


Ind.—Metropolitan L. Ins. Co. v. 
Willis, 76 N.H. 560, 37 Ind.App. 48. 


Iowa.—Pride v. Interstate Business 
Men’s Ace. Ass’n of Des Moines, 216 
N.W. 62, 207 Iowa 167, 62 A.L.R. 31. 


Kan.—Metropolitan Life Ins. Co. v. 
Brubaker, 96 P. 62, 78 Kan. 146, 130 


Am.S.R. 356, 18 L.RM.N.S. 362, 16 
Ann.Cas. 267. 
Miss.—Sovereign Camp, Woodmen 


of the World, v. Farmer, 77 So. 655, 
116 Miss. 626. 


Mo.—Cromeenes v. Sovereign Camp, 
W. O. W., 224 S.W. 15,205 Mo.App. 
419; Modern Woodmen of America v. 
Angle, 104 S.W. 297, 127 Mo.App. Ey 
Keller v. Home Life Ins. Co., 69 S.W 
612, 95 Mo.App. 627. 


Neb.—Western Travelers’ Accident 
Assoc. v. Munson, 103 N.W. 688, 73 
Neb. 858, 1 L.R.A.N.S. 1068. 


N.C.—Fuller v. Endowment Rank K. 
Eee SLEM655 129 N.C! 318,85 Am.Sak. 
744. 


Ohio.—New York Life Ins. Co. v. 
Snyder, 158 N.B. 176, 116 Ohio St. 693, 
54 A.L.R. 406. 


Okl.—Oklahoma Protective Ass’n v. 
MOR EASTY 16 P.(2d) 135, 160 Okl. 


[a] Public policy is not violated 
by execution and enforcement of waiv- 
er by insured of law forbidding physi- 
cian’s testimony. New York Life 
Ins. Co. v. Snyder, 158 N.E. 176, 116 
Ohio St. 693, 54 A.L.R. 406. 


[b] Against whom enforceable.— 
Waiver in insurance application of 
law forbidding testimony by physi- 
cian examining inSured is enforceable 
by insurer against all parties claiming 
interest. in policy. ..New York Life 
Ins. Co. y. Snyder, £58 N.E. 176, 116 
Ohio “St. 693, 54 ASL R. 406: 


{c] Rule applied.—Insurer under 
application waiving law forbidding 
testimony by physician examining in- 
sured may require physician’s testi- 
mony to show policy was fraudulent- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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the contrary has been held where such a stipulation 
is regarded as against public policy.*® Under a stat- 
ute requiring an express waiver at the time of the 
trial or examination such a stipulation is not a waiv- 
er,?! but such a statute will not affect the validity 
of a stipulation made before its enactment.*? Where 
the stipulation is by its terms limited to confidential 
disclosures to physicians who examined the insured 
previous to his application, it is not a waiver of the 
privilege as to future examinations.®* A statement, 
in an application for insurance, naming the doctor 
who last treated the applicant,?* or a statement in 
answer to an interrogatory, of the name and address 
of the applicant’s family physician, does not operate 
as a consent that such physician may testify in an 
action on the policy.?> Where an applicant for hfe 
insurance has ‘stated in his application that a cer- 
tain physician has treated him for a certain disease, 
the physician may testify as to the fact of whether 
or not he did treat the applicant for such disease.*® 
Where the applicant voluntarily obtained a physi- 
cian’s statement when relation of physician and pa- 
tient did not exist, and joined in making material 
representations, he waived statutory privilege as to 
physician’s testimony.*7 A provision in an accident 
and sick benefit policy requiring insured to furnish 
a report from the attending physician as a condition 
precedent to insurer’s lability, is not a waiver of the 
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ing proof of death do not operate as a waiver of the 
insured’s privilege as to his physicians.*® While it 
has been held that the statements in the proofs of 
death furnished by the beneficiary in a policy of in- 
surance on the patient’s life are a waiver of the priv- 
ilege only in so far as such statements refer to the 
matter claimed to be privileged,?® the filing of a 
certificate of a physician as part of the proofs of 
death, as required by the policy, is not a waiver of 
the privilege;*! nor does it amount to a waiver even 
though the policy does not, in terms, require such 
certificate.42 Where, however, in an action by the 
insured’s heirs the death certificate is offered by 
them on the trial, the privilege as to the physician 
who made the certificate is waived.4? Testimony of 
a doctor, inadmissible under the statute, secured in 
affidavit by an agent of the insurer, which was sign- 
ed by beneficiary without reading it, and tended to 
show misrepresentations of insured in securing pol- 
icy, is not competent, although filed as part of proofs 
of death.¢* The signing, by insured, of a claimant’s 
affidavit after injury and therein expressing willing- 
ness to permit his physicians to give information, has 
been held not a waiver.*® 


[§ 634] (4) Testimony by Privileged Person. 
The fact that a privileged person becomes a witness, 
even though he does so voluntarily, does not render 
the one to whom the privileged matter was disclos- 


patient’s privilege.’§ 


ly procured. New York Life Ins. Co. 
v. Snyder, 158 N.E. 176, 116 Ohio St. 
693, 54 A.L.R. 406. 


30. Gilchrist v. Mystic Workers of 
the World, 163 N.W. 10, 196 Mich. 247; 
Gilchrist v. Mystic Workers of the 
World, 154 N.W. 575, 188 Mich. 466, 
Ann.Cas.1918C 757. 


31. Meyer v. Supreme Lodge K. P., 
WOUNeEE 11d LTS NEY 63, 64 LRA) 839. 
[aff 198 U.S. 508, 49 L.Ed. 1146]; 
Holden vy. Metropolitan L. Ins. Co., 58 
N.E. 771, 165 N.Y. 13, 8 N.¥.Ann.Cas. 
418, 31 N.Y.Civ.Proc. 175 [rearg den 
59 N.E. 150, 165 N.Y. 647]; Davis v. 
Supreme Lodge K. H., 54 N.Y.S. 1023, 
35 App.Div. 354 [aff 58 N.E. 891, 165 
N.Y. 159, 31 N.Y.Civ.Proc. 298]; Rob- 
inson v. Supreme Commandery U. O. 
GC. Wie TTANLY.S. 1141, 33 Mise... 97, [aft 
19 N.Y.S.13,,.77: App.Div. 215 (aff 69 
N.E. 1130, 177 N.Y. 564)]. 


32. Foley v. Royal Arcanum, 45 N. 
BH. 456, 151 N.Y. 196, 56 Am.S.R. 621, 
8 Ann.Cas. 292; Dougherty v. Metro- 
politan L. Ins. Co., 33 N.Y.S. 873, 87 
Hun 15. 


33. Pride v. Interstate Business 
Men’s Ace. Ass’n of Des Moines, 216 
N.W. 62, 207 Iowa 167, 62 A.L.R. 31. 


[a] Company could not enlarge by 
interpretation life policy formulated 
by it in present and past tense to ex- 
tend waiver of privilege as to future 
communications to physician. Pride 
v. Interstate Business Men’s Acc. 
Ass’n of Des Moines, 216 N.W. 62, 
207 Towa 167%, 62 A.L:R. 31. 


34.’ Novak v. Chicago Fraternal 


Life Ass’n, 16 P.(2d) 507, 1386 Kan. 
609. 
35. Masonic Mut. Ben. Assoc. v. 


Beck, 77 Ind. 203, 40 Am.R. 295. 


36. Brown v. Metropolitan L. Ins. 
Co., 32 N.W. 610, 65 Mich. 306, 8 Am. 
S.R. 894. 

37. McGinty v. Brotherhood of 
Railway Trainmen, 164 N.W. 249, 166 
Wis. 83. 


Provisions in a policy requir- 


ed competent to 


38. Provident Life & Accident Ins. 
Co. v. Jemison, 120 So. 836, 153 Miss. 
60 [overr sug error 120 So. 180, 153 
Miss. 53]. 


39. Maine v. Maryland Casualty 
Co., 178 N.W. 749, 172 Wis. 350, 15 A. 
LR. 1536. 


[a] Provisions construed.—Where 
an insurance policy required proofs 
of death to be made upon blanks fur- 
nished by the company, and to con- 
tain answers to all questions pro- 
pounded to the claimant, physicians, 
and other persons, and made the con- 
tents of such proofs evidence of the 
facts therein stated in behalf of, but 
not against, the company, while an 
insured by a provision in the policy 
may waive in advance the bar of the 
statute, declaring a physician incom- 
petent to testify to information ac- 
quired while attending a patient in a 
professional capacity, and such waiv- 
er will bind the beneficiary, the lan- 
guage used did not express any in- 
tention to waive the privilege, for the 
insured might well have believed that 
the proofs of death would relate to 
nothing less than the fact of death. 
Frazier v. Metropolitan Life Ins. Co., 
141 S.W. 936, 161 Mo.App. 709. 


[b] Rule applied.—In action on ac- 
cident policy involving question of 
whether insured’s death was the re- 
sult of an accident, testimony by phy- 
sicians who attended insured was held 
incompetent, under St. (1919) § 4075, 
the protection of such statute not 
being impliedly waived by insured on 
taking out policy requiring proofs of 
death merely because of the possibili- 
ty of necessity of such testimony in 
beneficiary’s action thereon following 
his death. Maine v. Maryland Casu- 
alty Co., 178 N.W. 749, 172 Wis. 350, 15 
A.L.R. 1536. 


40. Breisenmeister Vv. Supreme 
eae KY PS 45 NeW. 977, 81 (Mich. 
525. 


41. Repala v. John Hancock Mut. 
Life Ins. Co., 201 N.W. 465, 229 Mich. 


testify as to privileged matters,*® 


463; Masson v. Metropolitan Life Ins. 
Co., 36 S.W.(2d) 118, 225 Mo.App. 925; 
Hicks v. Metropolitan Life Ins. Co., 
190 S.W. 661, 196 Mo.App. 162; Fra- 
zier v. Metropolitan Life Ins. Co., 141 
S.W. 936, 161 Mo.App. 709; Acee v. 
Metropolitan Life Ins. Co., 219 N.Y.S. 
152, 219 App.Div. 246; Redmond v. 
Industrial Ben. Assoc., 28 N.Y.S. 1075, 
enn 104 [aff 44 N.B. 769, 150 N.Y. 


[a] Motion to inspect proofs.— 
Where the proofs of death and certifi- 
cates furnished by the doctor who at- 
tended the insured contained informa- 
tion of a privileged character, the mo- 
tion by beneficiary in the policy, who 
did not know of the statements in the 
proofs, far the right to inspect and in- 
troduce in evidence such proofs, if 
found proper, was not a waiver of the 
bar of the competency of the physi- 


cian. Frazier v. Metropolitan Life 
ah Co., 141 S.W. 936, 161 Mo.App. 
42. Fidelity & Casualty Co. v. Mey- 


er, 152 S.W. 995, 106 Ark. 91, 44 L.R.A. 
N.S. 493. 


43. Schirmer v. Baldwin, 32 S.W. 
(2d) 162, 182 Ark. 581. 


[a] Effect of waiver.—Admission 
of testimony of physician respecting 
mental condition of deceased on date 
of executing will after waiver of stat- 
utory privilege by parties was not er- 
roneous. Schirmer v. Baldwin, 32 S. 
W.(2d) 162, 182 Ark. 581. 


44. Metropolitan Life Ins. Co. v. 
Dabudka, 204 N.W. 771, 232 Mich. 36. 


45. Moutzoukos v. Mutual Benefit 
Health & Accident Ass’n, 254 P. 1005, 
69 Utah 309. 


46. U.S.—Union Pac. R. Co. v. 
Thomas, 152) B.. 8657.86. CA. 490, 


Conn.—Supplee v. Hall, 52 A. 407, 
75 Conn. 17, 96 ‘Am.S'R. 2188. 


Ind.—Oliver v. Pate, 48 Ind. 132; 
Citizens St. R. Co. v. Shepherd, 62 N. 
EE. 300, 29 Ind.App. 412. 
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unless the penitent,*? spouse,*® client or patient has 
first testified as to such matters voluntarily, or at 


Minn.—McAllister v. St. Paul City 
R.. Co., 116 N.W. 917, 105 Minn. 1; 
Hilary v. Minneapolis St. R. Co., 116 
N.W. 933, 104 Minn. 432. 


Mo.—Holloway v. Kansas City, 82 S. 
W., 89, 184 Mo.-19; Cramer v: Hurt, 
Dd! S.VWis 20S, 1545 Mio: 112, 77 Am:SiR: 
752; Edwards v. St. Louis & S. F. R. 
Co., 149 S.W. 321, 166 Mo.App. 428; 
Webb v. Metropolitan Sty Re Coz 39 
Mo.App. 604. 


Mont.—May v. Northern Pac. R. 
Co. Sl Ps 328, 32) Mont, 522,70 Lb, R.A. 
111, 4 Ann.Cas. 605. 


N.Y.—Fox v. Union Turnpike Co., 
69 N.Y.S. 551, 59 N.Y.App.Div. 363; 
Tracey v. Metropolitan St. R. Co., 63 
INeYoSeact2, 49) App. Div. 197 Pati 6l 
INGE 1135, 68 NeY.9 653 4- 


Wash.—Wesseler v. Great Northern 
Ry. Co., 157 P. 461, 90 Wash. 234 [den 
reh 155 P. 1063, 90 ‘Wash. 234]; Noelle 
v. Hoquiam Lumber, ete., Go., 92 P 
372, 47 Wash. 519. 


Wis.—Cohodes  v. 
Marinette Light & Traction Co., 
N.W. 879, 149 Wis. 308. 


[a] Thus, testimony of the patient 
which does' not attempt to describe 
the physician’s treatment or theory 
of the disease does not justify the 
admission of the physician’s testi- 
mony as to information acquired by 
him in attending the patient, under 
a statute prohibiting such testimony 
without the patient’s consent. Wes- 
seler v. Great Northern Ry. Co., 157 
P. 461, 90 Wash. 234 [den reh 155 P. 
1063]. 


47. People v. Lipsezinska, 180 N.W. 
617, 212 Mich. 484. 


48. McCord v. McCord, 78 S.B. 833 
140 Ga. 170; Allen v. State, 248 P. 
655, 35 Okl.Cr. 64. 


[a] If husband wishes to avail 
himself of benefit of “privileged com- 
munication” with wife, he must not 
give testimony concerning matter 
stated in such communication. Allen 
v. State, 248 P. 655, 35 Okl.Cr. 64. 


49. U.S.—Hunt v. Blackburn, 9 S. 
Ct. 125, 128 U.S. 464, 32 L.Ed. 488; 
Cooper v. U. S., 5 F.(2d) 824; Steen 
v. First Nat. Bank, 298 F. 36; Phelps 
Dodge Corporation v. Guerrero, 293° 
415. 


Ala.—Eldridge vy. State, 28 So. 580, 
126 Ala. 63. 


Cal.—Rose v. Crawford, 174 P. 69, 
37 Cal.App. 664. 


Colo.—Fearnley v. Fearnley, 98 P. 
$19, 44 Colo. 417; Sholine v. Harris, 
123 P2330, 22 Colo. App. 631. 


Conn.—Pierce v. Norton, 74 A. 686, 
82 Conn. 441. 


Ga.—Becker v. 
120 Ga. 1003. 


Ill.— People v. Gerold, 107 N.E. 165, 
265 Ill. 448, Ann.Cas.1916A 636. See 
Hudson v. Merchants’ Reserve Life 
Ins. Co., 204 Ill.App. 348 


Ind.—Lane v. Boicourt, 27 N.B. 1111, 
128 Ind. 420, 25 Am.S.R. 442; Oliver 
Vv. Pate, 43 Inds 1325  Blish wv.) Greer, 
120 N.E. 606, 74 Ind.App. 469. 


Iowa.—Lewis v. Beh, 218 N.W. 944, 
206 Iowa 281 [op mod on _ other 
grounds 220 N.W. 126]; Whitmore y. 
Herrick, 218 N.W. 334, 205 Iowa 621; 
Reed v. Rex Fuel Co., 141 N.W. 1056, 
160 Iowa 510; Woods v. Incorporated 
Town of Lisbon, 130 N.W. 372, 150 
Iowa 4383; Kelly v. Cummens, 121 N. 
W. 540, 143 Iowa 148, 151, 20 Ann.Cas. 
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1283; State v. Bennett, 110 N.W. 150, 
187 Iowa 427. 


Kan.—Armstrong v. Topeka Ry. Co., 
144 P. 847, 93 Kan. 493. 


Md.—Shawmut Mining Co. v. Padg- 
ett, 104 A. 40, 132 Md. 397. 


Mass.—Knowlton v. Fourth-Atlan- 
tic Nat. Bank, 162 N.H. 356, 264 Mass. 
181. 


Mo.—Blankenbaker v. St. Louis & 
S. F. R. Co., 187 S.W. 840; Michaels 
v. Harvey, 179 S.W. 735; Holloway v. 
Kansas City, 82 S.W. 89, 184 Mo. 19; 
Simmons vy. Universal Life Ins. Co., 
(App.) 61 S.W.(2d) 382; Jennings v. 
National Life & Accident Ins. Co., 46 
S.W.(2d) 226, 226 Mo.App. 777; Mc- 
Pherson v. Harvey, (App.) 183 S.W. 
653; Oliver v. Aylor, 158 S.W. 733, 173 
Mo.App. 323; Pinson v. Campbell, 101 
S.W. 621, 124 Mo.App. 260; Highfill 
v. Missouri Pae. R. Co., 93 Mo.App. 
219; Webb v. Metropolitan St. R. Co., 
89 Mo.App. 604. 


Neb.—Friesen v. Reimer, 247 N.W. 
561, 124 Neb. 620; Cerney v. Paxton, 
ete., Co., 119 N.W. 14, 88 Neb. 88. 


N.Y.—Hethier v. Johns, 135 N.H. 
603, 233 N.Y. 370; Capron-v. Douglass, 
85 N.E. 827, 193°N.Y. 11, 20 L.R.A.N.S. 
1003; People v. Patrick, 74 N.H. 843, 
ASIEN Ya eUSts 19 N.Y.Cr. 136 [rearg 
den 75 N.E. 963, 183 N.Y. 52]; McKen- 
ney v. American Locomotive Co., 149 
N.Y.S. 826, 164 App.Div. 625; Fox v. 
Union Turnpike Co., 69 N.Y.S. 551, 
59 App.Div. 363; Rauh vy. Deutscher 
Verein, 51 N.Y.S. 985, 29 App.Div. 
483, 6 N.Y.Ann.Cas. 22; Marx v. Man- 
hattan R. Co., 10 N.Y.S. 159, 56 Hun 
Sion Loa IN.Y.Civ.Proc. 384: 


Okl.—Boring v. Harber, 267 P. 252, 
130 (OK) 251s Vizeri vy. Lozier: 256 Pe. 
727, 124 Okl. 260 [cert den 48 S.Ct. 
117, 275 U.S. 496, 72:L.Ed. 392]; City 
of Tulsa v. Wicker, 141 P. 963, 42 Okl. 
539; Fulsom-Morris Coal & Mining 
Co. ve (Mitchell, 132) 2. 1103, 37 ‘OK. 


575; Roeser. v. Pease, 131 P. 534, 37 
Okl. 222; Brown vy. State, 132 P. 359, 
9 Okl.Cr. 382: 


Or.—Sitton v. Peyree, 241 P. 62, 117 
Or. 107 [reh den 242 P. 1112]; Mc- 
Namee v. First Nat. Bank, 172 P. 801, 
88 Or. 636; Gerlinger v. Frank, 145 P. 
1069, 74 Or. 517; Forrest v. Portland 
Ry., Light & Power Co., 129 P. 1048, 
64 Or. 240; In re Young’s Estate, 116 
P. 95, 59 Or. 348, Ann.Cas.1913B 1310 
[reh den 116 P. 1060, and petition den 
126 B.2992, 63 Or. 120). 


S.C.—Raleigh & C. R. Co. v. Jones, 
88 S.H. 896, 104 S.C. 332. 


S.D.—Relf v. Cameron, 215 N.W. 
881, 51 S.D. 554; Johnson v. Ebensen, 
160 N.W. 847, 38 S.D. 116. 


: (Civ. App.) 
42 S.W.(2da) 821; Langham v. Gray, 
(Civ.App.) 227 S.W. 741; Shelton v. 
Northern Texas Traction Co., 75 S.W. 
338, 32 Tex.Civ.App. 507. 


Utah.—Moutzoukos v. Mutual Ben. 
Health & Accident Ass’n, 254 P. 1005, 
69 Utah 309; Dahlquist v. Denver & R. 


GR. Co:, 174" Pi 6833552 Utah 43:8); 
State v. Hoben, 102 P. 1000, 36 Utah 
186. 


Wash.—Sanpere v. Sanpair, 107 P. 
869, 57 Wash. 524. 


Wis.—Canning v. Chicago & M. 
hleetric Ry. (Co:, oN Wren Doane 6S 
Wis. 448. 


fal Where part of a confidential 
coOtwnmunication between physician and 
patient is put in evidence, the other 
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least without objection, in which case the privilege 
is lost;+® and in some jurisdictions statutory pro- 


party may give the whole communica- 
tion on the same subject, and the 
question whether it is the same is for 
the court. -Struble v. Village of De 
Witt, 132 N.W. 124, 89 Neb. 726. 


[b] Rule applied.—(1) Defend- 
ant’s motion to set aside judgment be- 
ing supported by her affidavit, to ef- 
fect that her former attorney had no 
authority to stipulate that judgment 
should be entered against her, affida- 
vit of such.attorney, to effect that de- 
fendant admitted her default that 
she was satiSfied with the judgment, 
etc., was properly read at the hearing. 
Rose v. Crawford, 174 P. 69, 37 Cal. 
App. 664. (2) In an action for inju- 
ries, plaintiff by her own testimony 
with reference to treatment by her 
physicians and an operation perform- 
ed by them waives. her right to ob- 
ject to the testimony of the physi- 
cians with reference to the same mat- 
ter. Woods v. Incorporated Town of 
Lisbon, 130 N.W. 372, 150 Iowa 433. 
(3) In malpractice action, plaintiff 
waived privilege of excluding testi- 
mony of her physician, where she her- 
self had testified as to matter involv- 
ed (Code 1924, § 11263). Whitmore 
v. Herrick, 218 N.W. 334, 205 Iowa 
621. (4) Rule forbidding attor ney to 
divulge matters communicated to him 
by client in course of professional em- 
ployment may be and is waived by cli- 
ent, when, in an attempt to avoid re- 
sponsibility, client divulges what he 
claims were communications between 
himself and attorney, especially when 
his version of what transpired reflects 
on attorney and calls for explanation. 
Cooper v. U. S., 5 F.42d) 824. (5) 
Where complainants’ former counsel 
was charged with misplacing certain 
credit memorandum, rule of privileged 
communication was reléased, and gave 
attorney right and duty to testify in 
case in which charge was made. Dew- 
berry v. Bank of Standing Rock, 
(Ala.) 150 So. 4638. (6) Where, in an 
action by an attorney for profession- 
al services, the client defended on the 
ground that the attorney either cor- 
ruptly or from incompetency had in- 
duced the client to pay a specified sum 
in settlement of suits against him and 
offered evidence in support thereof, 
the attorney could show the circum- 
stances under which the services were 
rendered in proof of their value and 
in proof of his good faith, as the cli- 
ent, on entering on a line of defense 
involving what took place between 
himself and his attorney, broke the 
seal of secrecy as between attorney 
and client. Pierce v. Norton, 74 A. 
686, 82 Conn. 441. (7) Where the 
state in a criminal case invites a dis- 
closure by the prosecutrix of matters 
privileged within the statute, and ac- 
quiesces so long as matter disclosed 
is against accused, it cannot exclude 
other disclosures. State v. Hoben, 102 
P. 1000, 36 Utah 186. 


[c] Answer not responsive to 
question.—Where plaintiff, while a 
witness in her own behalf, made some 
observation as to what her physician 
stated was the condition of her limb 
before amputation, but this observa- 
tion was not in answer to the question 
asked and defendant objected, and 
plaintiff’s attorney disclaimed the an- 
swer by telling her what the doctor 
said was not good evidence, the priv- 
ilege was not waived, and defendant 
was not entitled to the testimony of 
the physician. Smart v. Kansas City, 
91 Mo.App. 586. 


[ad] Testimony which is not vol- 
untary (1) does not operate as a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or 


§ 634] 


visions make the voluntary testifying by the privi- 
leged person a waiver of the privilege as to the sub- 
ject about which he testifies,®° but the waiver extends 
only to the subjects on which the privileged party 
has testified on direct examination.®+ The fact that 
the patient has testified as to his general physical 
condition, or the nature of his disease or injuries, 
does not qualify his physician to testify in regard 
thereto;°? nor will his testimony that he followed a 
physician’s advice in caring for his injuries.®? Tes- 
timony as to disclosures to attorney which are in no 
wise connected with the ease on trial is not a waiv- 
er.°* The fact that the client or patient on cross- 
examination answers, even without objection, ques- 
tions as to communications to his attorney or physi- 
eian, as to which no testimony was given on his di- 
rect examination, is not a waiver of his right to ob- 
ject to the attorney or physician testifying to such 
eommunieations as such testimony is not regarded as 
voluntary,°® although the contrary has been held ;°° 
and it has been held that where the client offers him- 
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self as a witness, he becomes liable to full cross- 
examination like any other witness, and cannot re- 
fuse to answer as to his communications to his attor- 
ney;°7 although the contrary has been held where 
he did not testify, on his direct examination, as to 
the matters sought to be elicited by the cross-exam- 
ination.°S A statement by a party during cross- 
examination, without an opportunity to advise with 
his counsel, and without a full understanding of his 
legal rights, that he has no objection to his physician 
testifying, is not a waiver of his privilege which can- 
not thereafter be withdrawn.°® Where a patient 
waives his privilege as to one physician by testifying 
as to treatment, such testimony is not a waiver as to 
other physicians treating him at other times,®° nor 
as to the same physician as to consultations and ex- 
aminations other than that about which the patient 
testified. A general waiver cannot be predicated 
upon the privileged person having testified as to 
certain particular matters.°? A party’s testimony 
that a certain person was his physician is not a waiy- 


& Smelt- 


waiver. Chahoon v. Com., 21 Gratt. 
(62 Va.) 822. (2) So where, in an in- 
vestigation before the grand jury, a 
client who expressly refuses to allow 
his attorney to testify, answers cer- 
tain questions as a result of coercive 
measures adopted by the district at- 
torney, his testimony is not a waiver 
of his privilege to prevent the attor- 
ney from testifying. In re Cravath, 
110 N.Y.S. 454, 58° Misc. 154, 22 N.Y. 
Cr..199: 


[e] Where beneficiary volunteered 
testimony as to conversations with 
defendant’s attorney concerning her 
elaim on fraternal benefit certificate, 
the attorney may give his version in 
contradiction; the bar of privilege be- 
ing removed, ‘and it being immaterial 
that the attorney stated he testified 
in impeachment. Whiteside v. Court 
of Honor, (Mo.App.) 231 S.W. 1026. 


50. See statutory provisions; and 


cases infra this note. 


fa] In Ohio.—(1) If a client tes- 
tifies in any proceeding in which he 
is a party, he may be cross-examined 
by the opposing party concerning com- 
munications with an attorney in that 
relation, on any subject pertinent to 
his cause or defense testified to by 
him in chief, even though the fact 
of communications having passed 
between them has not been referred to 
by such party in his direct examina- 
tion. Spitzer v. Stillings, 142 N.E. 
365, 109 Ohio St. 297 (any attorney to 
whom the communications may have 
been made by such party in the rela- 
‘tion of attorney and client may be 
compelled to testify on the subject as 
to which such party has voluntarily 
testified, even though no reference 
was made to any communications). 
(2) The provision of the statute (Gen. 
Code, § 11494) that a physician may 
testify by express consent of his pa- 
tient and if the patient voluntarily 
testifies the physician may be com- 
pelled to testify on the same subject, 
requires an express consent of the 
patient or his voluntarily testifying 
as to matters communicated to his 
physician. Ausdenmoore v. Holzback, 
106 N.E. 41, 89 Ohio St. 381. (3) The 
rule applies in civil cases where the 
person offers himself as a witness 
generally. King v. Barrett, 11 Ohio 
St. 261. (4) The statute has been 
held not to apply in criminal cases. 
Duttenhofer y. State, 34 Ohio St. 91, 
32 Am.R. 362. 


51. Ex parte Bryant, 210 P. 454, 106 
Or. 359. 


U.S.—Federal Mining 
ing Co. v. Dalo, 252 F. 356, 164 C.C.A. 
280. 


Ark.—Kansas City Southern Ry. Co. 
v. Miller, 175 S.W. 1164, 117 Ark. 396. 


Iowa.—McConnell v. Osage, 45 N.W. 
550, 80 Iowa 293, 8 L.R.A. 778. 


N.Y.—Dunckle v. McAllister, 74 N. 
Ys. M0207 [0G App. Divi Vase. Bauch Vet 
Schultz, 180 N.Y.S. 188, 109 Misc. 548. 
Contra "Treanor v. Manhattan RAC, 
16 N.Y.S. 536, 28 Abb.N.Cas. 47, 21 
N.Y.Civ.Proc. 364 [rev 14 N.Y.S. 270, 
and crit Treanor v. New York, O. & 
W. Ry. Co., 42 N.H. 410, 148 N.Y. 88]. 


Wis.—Green v. Nebagamain, 89 N. 
W. 520, 113 Wis. 508. 


53. Brayman v. Russell & Pugh 
Lumber Co., 169 P. 932, 31 Idaho 140. 


54. Simmons v. Universal Life Ins. 
Co., (Mo.App.) 61 S.W.(2d) 382. 


55. Fla.—Seaboard Air Line Ry. v. 
Parker, 62 So. 589, 65 Pla. 548. 


Ind.—Southern Indiana Gas & Elec- 
tric Co. v. Vaughn, 163 N.E. 107, 88 
Ind.App. 561. 


Iowa.—Walmer-Roberts v.’ Hennes- 
sey, 181: N.W. 798, 191 Iowa 86; Ar- 
nold v. Ft. Dodge, D. M. & S. R. Co., 


173 N.W. 252, 186 Iowa 53 Lauer v. 
Banning, 131 N.W. 788, 152 Iowa 99; 
Burgess v. Sims Drug Co., 86 N.W. 307, 
pe OMe 275, 89 Am.S.R. 359, 54 LR. 


Miss.—Coca Cola Bottling Works of 
Greenwood vy. Simpson, 130 So. 479, 
158-.Miss. 390,-72 A.L.R. 148. 


Mo.—Rush v. Metropolitan Life Ins. 
Co., (App.) 63 S.W.(2d) 453; Cable v. 
Johnson, (App.) 63 S.W.(2da) 433; 
Monpleasure v. American Car & 
Foundry Co., (App.) 293 S.W. 84, 86 
[quot Cye]. 


Neb.—Larson vy. State, 137 N.W. 894, 
92 Neb. 24. 


N.Y.—Murphy v. 


New York, N. H. 
CEHe RaCo-.s15/h NaNaisy 9620271 eAwp: 
Div. 599; Gunn v. Robinson, 171 N. 
Y.S. 692, 103 Misc. 547 [rev 176 N.Y.S. 
901, 188 App.Div. 948]. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Shelton, 273 P. 988, 135 Okl. 53 


ae Pr ate Vet Dates has 
Wash.—Packard v. Coberly, 265 P. 
1982, 147 Wash. 345. 


[a] Rule applied.—Where plaintiff 
and her physicians testified regarding 


75 Va. 


injuries, and plaintiff testified. she 
suffered miscarriage, and on cross-ex- 
amination regarding previous mis- 
carriage, there was no waiver of stat- 
utory privilege so as to make testi- 
mony of physician who had treated 
plaintiff six years before accident ad- 
missible. Cable v. Johnson, (Mo. 
App.) 63 S.W.(2d) 433. 


Soe Steen v. First Nat. Bank, 298 F. 


_[a] Thus (1) the fact that the tes- 
timony of a witness to a confidential 
communication was given on cross- 
examination does not deprive it of its 
efficacy as a waiver of the privilege of 
excluding the testimony of other par- 
ties to it, when the cross-examination 
was legitimate, or when the testimony 
was given without objection or claim 
of privilege (Steen v. First Nat. Bank, 
298 F. 36); (2) and the effect of the 
testimony of a privileged witness to 
a confidential communication as a 
waiver of privilege is not lessened by 
the fact that he was under oath or 
was Subpoenaed, since neither debar- 
red him from claiming his privilege 
(Steen v. First Nat. Bank, supra). 


57. Woburn v. Henshaw, 101 Mass. 
LOS) OeA TIN oe 


58. Ex parte Bryant, 210 P. 454, 
LOGE Orn 5 9. 


59. Metropolitan Life Ins. Co. v. 
Hitzgerald, 209 S.W. 77, 137 Ark. 366: 
Ross yv. Great Northern R. Cox aun N. 
W. 951, 101 Minn. 122; Coca Cola, Bot- 
tling Works of Gr eenwood v. Simpson, 
ao) So. a79e Lose Miss. -3-9.0,. 72) AShR. 


60. Webb v. Metropolitan St. R. 
Co., 89 Mo.App. 604. 


61. General Accident Fire & Life 
Assur. Corporation v. Savage, 35 F. 
(2d) 587; Nolan v. Glynn, 142 N.W. 
1029, 163 Iowa 146, Ann.Cas.1916C 559. 


[a] In action on accident policy, 
objection to physician’s testimony re- 
specting insured’s condition before 
fall is not waived by making doctor’s 
treatment after fall part of plaintiffs 
case. General Accident, Fire & Life 
Assur. Corporation v. Savage, 35 F. 
(2d) 587. 


62. Indianapolis, etc., Rapid Trans- 
it Co. v. Hall, 76 N.B. 242, 165 Ina. 
557; Hamlin v. Hamlin, 230 N.Y.S. 
51, 224 App.Div. 168 [gr leave to ap- 
peal 2 227 N.Y.S. 819, 223 App.Div. 810]. 


[a] Thus a question to wife’s 
counsel after she had testified, to re- 
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er of the privilege as to such physician.*? Where one 
of the perpetrators of a crime turns state’s evidence 
he must make a full disclosure and statements made 
by him to his attorney are not privileged,®* although 


the contrary has been held.*® 


[§ 635] (5) Interrogation by Privileged Person. 
No waiver results from the mere calling of the at- 
torney or physician as a witness by the client or 
but where the client or patient or his 
representative interrogates the attorney or physician 
as to privileged matters the privilege is waived and 
the witness is competent,®? and the door is opened 


patient ;°° 


late any conversation with wife was 
properly excluded, as too. broad. 
Hamlin v. Hamlin, 230 N.Y.S. 51, 224 
App.Div. 168 [gr leave to appeal 227 
N.Y.S. 819, 223 App.Div. 810]. 


63. Williams v. Johnson, 13 N.E. 
872, 112)ind. 2:73. 
64. People v. Gallagher, 42 N.W. 


1063, 75 Mich. 512; Jones v. State, 3 
So. 379, 65 Miss. 179. 


65. State v. James, 12 S.E. 657, 34 
SCs Oo athele 1S. Hus 20, uot. S.e. OMOl)s 
Sutton v. State, 16 Tex.App. 490. 


66. Tate v. Tate’s Ex’r, 75 Va. 522. 


67. U.S.—Crittenden v. Strother, 6 
MPAs NG, 3,394, 2, Cranch C.C. 464, 


Ark.—Travelers’ Bldg. & Loan 
Ass’n vy. Hawkins, 34 S.W.(2d) 474, 
182 Ark. 1148. 


Ind.—Pittsburg, ete. R. Co. 
O’Conner, 85 N.E. 969, 171 Ind. 686. 


Iowa. — Woods Ve Incorporated 
Town of Lisbon, 130 N.W. 372, 150 
Towa 433; Long v. Garey Inv. Co., 110 
N.W. 26. 


Mich.—La Count vy. Von Platen-Fox 
Co., 220 N.W. 697, 243 Mich. 250. 


Mo.—Carrington v. St. Louis, 1 S. 
W. 240, 89 Mo. 208, 58 Am.R. 108; 
Riddles, v. Aikin, 29 Mo. 453. 


N.Y.—Holecomb v. Harris, 59 N.E. 
820, 166 N.Y. .257; Alberti v. New 
Works ete ks Co: 23 IN.B 35, 118: IN: 
Y. 77, 6 L.R.A. 765; Albers v. Wilson, 
195 N.Y.S. 145, 201 App.Div. 775; Pat- 
node v. Foote, 138 N.Y.S. 221, 153 App. 
Div. 494; Speck v. International R. 
Gow 118) Nays: TL, 133-)App.Div.7 $025 
Marquardt v. Brooklyn Heights R. Co., 
U10EN,. Y.S22657,/ 126) App-Divs 2725) 20 
N.Y.Ann.Cas. 281; Kemp v. Metropoli- 
tan St. R. Co., 88 N.Y.S. 1, 94 App. Div. 
3822; Matter of Cornell’s Will, 85 N.Y. 
S. 920, 89 App.Div, 412; Pringle v. 
Burroughs, 74 N.Y.S. 1055, 70 App.Div. 
12; Lawson v. Morning Journal As- 
soc., 52 N.Y.S. 484, 32 App.Div. 71; 
Smith v. Crego, 7 N.Y.S. 86, 54 Hun 


Vv. 


22; Masterton v. Boyce, 6 N.Y.S. 65, 
2 Silv.Sup. 205; Stockwell v. Boyce, 
5 N.Y.S. 948. 


N.C.—Jones v. Nantahala Marble, 
etc., Co., 49 S.HE. 94, 1387 N.C. 237. 


N.D.—McDonnell v. Monteith, 231 


N.W. 854, 59 N.D. 750. 
Pa.—Miller’s Lunacy, 27 Pa.Co. 49. 
68. U.S.—Western Union Tel. Co. 


yv. Baltimore, etc., ‘Tel. Co., 26 F. 55, 
23 Blatchf. 419. 


Ind.—Ellis v. Baird, 67 N.E. 960, 31 
Ind.App. 295. 


Neb.—Brown v. Brown, 108 N.W. 
180, 77s Neb; 125. 
N.Y.—Seaman vy. Mott, 110 N.Y.S. 


1040, 127 App.Div. 18; Powers v. 
Metropolitan St. R. Co., 94 N.Y.S. 184, 
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to a general examination into the subject so far as 
relevant and material.°* 
spouse calls the other as a witness.®® 
calls a physician who treated him at one time does 


The same is true where one 
A person who 


: not thereby waive the right to object to the testimony 
of a physician who treated him at another time;‘° 


105 App.Div. 358; Kemp v. Metropoli- 
tan St. R. Co., 88 N.Y.S. 1, 94 App. Div. 
322; Lawson v. Morning Journal As- 
SOC) S2IGNWESUTAS 4, »32P App spine 71; 
Lampel v. Goldstein, 167 N.Y.S. 576. 


Okl1.—Chicago, R. I. & P. Ry. Co. v. 
Hughes, 166 P. 411, 64 Okl. 74. 


Tex.—Conyer v. Burcekhalter, 275 S. 
W. 606 [error dism Burckhalter v. 
Conyer (Commn.App.) 7 S.W.(2d) 73]. 


{a] Irrelevant or immaterial mat- 
ter.—The waiver of a _ physician’s 
privilege does not open the door for 
immaterial or irrelevant, questions. 
Dahlquist v. Dehver & R. G. R. Co., 
174 P. 8338, 52 Utah 438. 


[b] CGross-examination.—In suit 
against sheriff to recover mint-vend- 
ing machines seized as gaming devi- 
ces, cross-examination of plaintiff’s 
attorney on issue of ownership of 
machines is proper, where attorney 
had yoluntarily testified respecting 
confidential communications between 
attorney and plaintiff respecting such 
ownership (Pen. Code [1925] arts 636— 
638). Mills v. Browning, (Tex.Civ. 
App.) 59 S.W.(2d) 219. 


69... Percival wv. Jack, 90.Ps 555, 4 
Cal.App. 199; People v. Toner, 187 N. 
W. 386, 217 Mich. 640, 23 A.L.R. 433 
State v. Lassieur, (Mo.) 242 S.W. 900 
Whittier v. Wenner, 147 N.W. 460, 9 
Neb. 228. 


[a] Thus where the wife of accus- 
ed on her direct examination had tes- 
tified that she picked up a pistol, 
which fell from the hand of deceased 
when he was shot, it was proper for 
the prosecutor to test her veracity 
with reference thereto, and she could 
not close the subject by claiming 
privileged communication with re- 
spect to disclosures made to defend- 
ant’s attorney concerning it. State v. 
Lassieur, (Mo.) 242 S.W. 900. 


70. U.S.—Metropolitan St. R. Co. 
v. Jacobi, 112 F. 924, 50 C.C.A. 619. 


Cal.—Hirschberg v. Southern Pac. 
Col sore edal oon CaleT4. 


D.C.—New Amsterdam Casualty Co. 
v. Mays, 48 App.D.C. 84; Mays v. New 
Amsterdam Casualty Co., 40 App.D.C. 
249, 46 L.R.A.N.S. 1108 [cert den 35 
S.Ct. 662, 238 U.S. 624, 59 L.Ed. 1494]; 
Baltimore & O. R. Co. v. Morgan, 35 
App. D.C. 195. 


Idaho.—Jones v. City of Caldwell, 
116 P. 110, 20 Idaho 5, 48 L.R.A.N.S. 
nl 8 ! 


Iowa.—Jacobs v. City of Cedar 
Rapids, 164 N.W. 891, 181 Iowa 407; 
Baxter v. Cedar Rapids, 72 N.W. 790, 


6 


1038 Iowa 599. 
Mich.—Slater v. Sorge, 181 N.W. 
565, 166 Mich. 173; Dotton v. Albion, 


24 N.W. 786, 57 Mich. 575. 


Mo.—Mellor v. Missouri Pac. R. Co., 
16 S.W. 849, 105 Mo. 455, 10 L.R.A. 


but where several physicians have attended a patient 
at or about the same time and the patient calls one 
of them to testify as to what was then learned about 
his condition, he cannot object to the testimony of 
the others as to the same matter.7+ 
has been applied where several physicians have, at 
various times, treated the patient for the same thing, 


The same rule 


36; Mellor v. Missouri Pac. R. Co., 
14 S.W. 758. . 


N.Y.—Duggan vy. Phelps, 81 N.Y.S. 
916, 82 App.Div. 9; Hennessy v. 
Kelley, 66 N.Y.S. 874, 55 App.Div. 449 
frev.64,-N. YS. 562, 30) (Mise... T0345 
Tracey v. Metropolitan St. R. Co., 63 
N.Y.S. 242, 49 App.Div. 197 [aff 61 N. 
Be lb fl CSN aynel 6 > olen ubarkernn. 
Cunard Steamship Co., 36 N.Y.S. 256, 
91 Hun 495, 25 N.Y.Civ.Proc. 108 [aff 
51 N.E. 1089, 157 N.Y. 693]; Record v. 
Saratoga Springs, 46 Hun 448 [aff 24 
N.E: 12025 91205-N.¥.: 646]; Biope ove 
Troy, ete., R. Co., 40 Hun 438, 5 Am. 
Negl.Cas. 430 [aff 17 N.E. 873, 110 N. 
Y. 643]. See also Jones v. Brooklyn, 
ete, oR: Coy, 8N-Y:S? 253) [afi 24 INE: 
LOMS WZ INV e 68s): 


Okl.—U. S. Nat. Life & Casualty 
Co. v. Heard, 298 P. 619, 148 Okl. 274. 


{a] MTllustration.—A physician who 
examined plaintiff a considerable time 
after her injury, not in connection 
with visits made by plaintiff's attend- 
ing physician, who was called by 
plaintiff and testified as to such visits, 
was incompetent tox testify over 
plaintiff's objection as to the result 
of his examination. Milligan v. Clay- 
ville Knitting Co., 121 N.Y.S. 768, 137 
App.Div. 383. 


71. Epstein v. Pennsylvania R. Co., 
156 S.W. 699, 250 Mo. 1, 48 L.R.A.N.S. 
394, Ann.Cas.1915A 423; O’Brien v. 
Western Implement Mfg. Co., 125 S.W. 
804, 141 Mo.App. 3381; Morris v. New 
York, ete, “Rs Col, (425 Ne, 400) | £48 
N-Y..88)) 51) Am: S, R675, 2) NC Ye Anne 
Cas. 293, 25 N.Y.Civ.Proec. 168; Kraus 
v. Sobel, 196 N.Y.S,, 845, 203 App.Div. 
582; Dewey v. Cohoes & Lansing- 
burgh Bridge Co., 155 N.Y.S. 887, 170 
App.Div. 117; Cretney v. Woodmen 
Ace. Co., 219 N.W. 448, 196 Wis. 29, 62 
A.L.R. 675. But see Epstein v. Penn- 
sylvania R. Co., 122 S.W. 366, 143 Mo. 
App. 135 (holding a waiver as to‘a 
physician does not extend to his as- 
sistants). 


_[a] Rule applied.—(1) In an ac- 
tion by a person ejected from a pas- 
senger train against a railroad for 
personal injuries, where he had intro- 
duced testimony of a physician, by 
whom he was examined three days 
after the accident, as to his injuries, 
exclusion of the testimony of a physi- 
cian who had examined plaintiff soon 
after he received the injuries, on the 
objection of plaintiff that communi- 
cations to the physician were privi- 
leged, was reversible error. Fennelly 
v. Schenectady Ry. Co., 193 N.Y.S. 
641, 201 App.Div. 211.. (2) In contro- 
versy with decedent's children, step- 
mother, by introducing physician’s 
testimony professionally acquired re- 
garding decedent’s mentality, waived 
objections to children’s introducing 
Similar testimony of decedent’s other 
physician. In re Quick’s Estate, 297 
P. 198, 161 Wash. 537. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 635-638] 


and’ the patient has waived the privilege as to one of 
them.*? In some jurisdictions, however, it has been 
held that a waiver as to one physician by examina- 
tion cannot operate as a waiver as to others but the 
patient must consent to their disclosures.™* A party 
who, on cross-examination of his adversary’s wit- 
ness, brings out privileged matter not brought out on 
the direct examination waives the privilege;** but 
eross-examination of an adversary’s physician is not 
a waiver by the adversary of his privilege as to other 
physicians;*° and eross-examination as to privileged 
matters brought out on direct examination over prop- 
er objection is not a waiver.7® The interrogation of 
a physician as a witness for the purpose of laying a 
foundation for objection to his testimony is not a 
waiver."? 


[§ 636] (6) Disclosure to Third Person. It has 
been held that when a client, patient, or parishioner 
voluntarily discloses to a third person the facts re- 
lating to a transaction with his attorney, physician, 
or spiritual adviser, the privilege is waived to the ex- 
tent of such disclosure,*® and that where a client 
refers a person to his attorney for information in 
respect to any matter, such person may testify as to 
statements made by the attorney."® It has been held 
that where proof of the alleged disclosure depends 
solely upon the veracity of third persons and not on 
any word or act of the privileged person at the time 
of the trial, the privilege should be held not waiv- 
ed.8° An unauthorized disclosure of a letter by the 
addressee has been held not to waive a privilege of 


72. Chaffee v. Kaufman, 214 P. 618, 
113 Kan. 254; Weissman v. Wells, 267 
S.W. 400, 306 Mo. 82; State v. Long, 
165 S.W. 748, 257 Mo. 199; Michaels 
v. Harvey, (Mo.App.) 179 S.W. 735. 


Waa). Nuissouml | TIN. fA. CR. Coun. 
Daniels, 136 S.W. 651, 98 Ark. 352; 
Penn Mut. L. Ins. Co. v. Wiler, 100 
Ind. 92, 50 Am.R. 769; Travelers’ Ins. 
Co, v. Fletcher American Nat. Bank of 


251, 
[a] 


WITNESSES 


Ala.App. 503; Title Ins. & Trust Co. v. 
California Development Co., 
542, 171 Cal. 178; In re Visaxis’ Es- 
tate, 273 P. 165, 95 Cal.App. 617; Peo- 
ple v. Farmer, 87 N.E. 457, 194 N.Y. 
Zo NGYCP. 216. 


Bule applied.—(1) In a fore- 
closure of a trust deed, privileged 
communications contained in letters 
by and to a creditor were admissible, 
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the writer,*! although the contrary has been held.*? 
Where one unable to write has employed a scrivener 
to write a confidential letter purporting on its face 
to be intended to employ an attorney, his denial that 
he dictated the letter does not authorize the admis- 
sion of the scrivener’s testimony to contradict him.** 


[§ 637] f. Subscription of Instrument by Attor- 
ney or Physician As Witness.$4 Where an attorney 
or physician becomes a subseribing witness to a deed 
or other instrument executed by his client, he may 
testify as to what occurred at. the time of the execu- 
tion thereof, for the client waives the privilege by 
requesting or permitting him to become a witness, 
and by so doing the attorney assumes a character 
different from his professional one;*> but a ehent 
who procures his attorney to sign as a subscribing 
witness an instrument drawn by the attorney for the 
client does not waive his privilege of secrecy as to 
matters whieh came to the attorney’s knowledge 
from his elient in the preparation of the paper.*® 
The instruction of the grantor of a deed to the attor- 
ney to deliver the deed to the grantee waives any 
privilege of the communication so that the attorney 
may testify to the delivery.87 The privilege as to 
an attorney has been held not waived by the client 
haying the attorney witness an instrument which was 
not required to be witnessed.®® 


[§ 638] g. Disclosure for Protection of Witness. 
The rule of privilege is not applicable where a dis- 
closure is necessary for the protection of the attor- 
ney or physician and the prevention of injustice,®® 


83. State v. Loponio, 88 A. 1045, 85 
N.J.Law 357, 49 L.R.A.N.S. 1017. 

84. Rule of privilege not applica- 
ble to attorney subscribing to instru- 
ment see supra § 567. 


85. Cal.—In re Mullin’s Estate, 42 
P. 645, 110 Cal. 252: 


N.Y.—Matter of Coleman, 19 N.B. 
71, 111 N.Y. 220; In re Kiltaz’s Will, 


Ii Ziebde 


Indianapolis, 150 N.E. 825, 84 Ind.App. 
563; Citizens’ St. R. Co. v. Shepherd, 
62 N.E. 300, 29 Ind.App. 412, 65 N.H. 
765, 30 Ind.App. 193; Brookhaven 
Lumber & Mfg. Co. v. Adams, 97 So. 
484, 132 Miss. 689; Davis v. Elzey, 88 
So. 630, 126 Miss. 789 [aff sug errvur 
89 So. 666, 126 Miss. 789]; United 
States Fidelity & Guaranty Co. v. 
Hood, 87 So. 115, 124 Miss. 548, 15 A. 
L.R. 605 [overr sug error 86 So. 814]. 


74, Sovereign Camp W. W. vv. 
Grandon, 89 N.W. 448, 64 Neb. 39; 
People v. Garner, 72 N.Y.S. 66, 64 App. 
Div. 410, 16 N.Y.Cr. 98 [aff 62 N.H. 
1099, 169 N.Y. 585]. 


75. Cable v. Johnson, (Mo.App.) 
63 S.W.(2d) 433; Record v. Saratoga 
Springs, 46 Hun 448 [aff 24 N.H. 1102, 
120 N.Y. 646]. 


76. McCormick v. State, 186 S.W. 
95, 185 Tenn. 218, L.R.A.1916F 382. 


fa] Thus where the objectionable 
portions of testimony of defendant’s 
wife were not brought out on cross- 
examination, he did not by the cross- 
examination waive his right to object 
and except to such testimony, espe- 
cially where he moved to strike all 
her testimony. McCormick v. State, 
L6G a Say 9,1) Loon Lenn, “28s LAR. At 
1916F 382. 


77. Nugent v. Cudahy Packing Co., 
102 N.W. 442, 126 Iowa 517; Hicks v. 
Metropolitan Life Ins. Co., 190 S.W. 
661, 196 Mo.App. 162. 


78. Holland v. State, 86 So.-118, 17 
, 


« 


where the privilege had been waived 
by voluntarily giving the letters into 
the hands of a third person. Title Ins. 
& Trust Co. v. California Development 
Co., 152 P. 542, 171 Cal. 173. (2) Testi- 
mony as to what defendant had told 
witness concerning defendant’s con- 
versation with his attorneys is not 
objectionable as testimony as to a 
privileged conversation since defend- 
ant, having disclosed its secrecy, 
eould not claim the privilege that he 
had had before disclosure. Holland 
v. State, 86 So. 118, 17 Ala.App. 503. 


[b] Disclosure not shown.—Where, 
in a probate proceeding, it was sought 
to show that testator had made nota- 
tions on drafts of the will prepared by 
his attorney, as bearing on the ques- 
tion of testamentary capacity, that he 
showed such drafts to his housekeep- 
er was held not to take them out of 
the category of confidential commu- 
nications. In re Mno’s Will, 187 N.Y. 
S. 756, 196 App.Div. 131. 


79. Galle v. Tode, 26 N.Y.S. 633, 
Cale 542 [aff 42 N.E. 673, 148 N.Y. 


80. State v. Miller, 178 P. 459, 105 
Wash. 475. 


81. Dalton v. People, 189 P. 37, 68 
Colo. 44. 
82. State v. Sysinger, 125 N.W. 


879, 25 §.D. 110, Ann.Cas.1912B 997, 


Letters coming into hands of third 
persons as privileged see supra § 522. 


211 N.Y.S. 450, 125 Misc. 475. 


Ohio.—Knepper v. Knepper; 134 N. 
BE. 476, 103 Ohio St. 529; Raymond v. 
Hearon, 164 N.E. 644, 30 Chio App. 
184; Baird v. Detrick, 8 Ohio App. 198; 
Baird v. Detrick, 28 O.C.A. 257. 


S.C.—Brazel v. Fair, 2 S.B. 298, 26 
S.C. 370; Moffatt v. Hardin, 22 S.C. 9. 


Wash.—Points v. Nier, 157 P. 44, 
91 Wash. 20. 


Can.—Magee v. Reg., 3 Can.Exch. 
304 [foll Crawcour y. Salter, 18 Ch.D. 
30, 45 L.T.Rep.N.S. 62; Robson v. 


Kimp, 4 Esp. 2338, 5 Esp. 52, 8 Rev. 
Rep. 831]. 
86. Herman vy. Schlesinger, 90 N. 


W. 460, 114 Wis. 382, 91 Am.S.R. 922. 


87. Rosseau v. Bleau, 30 N.E. 52, 
131 N.Y. 177,27 Am.S.Ri 518. 


88. Gick v. Stumpf, 110 N.Y.S. 712, 
126 App.Div. 548. 


89. D.C.—Olmstead  v. 
App.D.C. 38. 


N.Y.—Rochester City Bank v. Suy- 
dam, 5 How.Pr. 254, 3 Code Rep. 249. 


i eb arg pe v. Bode, 23 Ohio Cir.Ct. 
3. ; 


Webb, 5 


Tenn.—Lang v. Ingalls Zine Co., 
(Ch.App.) 49 S.W. 288. 


Wis.—Koeber v. Somers, 84 N.W. 
991, 108 Wis. 497, 52 L.R.A. 512. 


[a] It is only where the physi- 
cian’s skill, ability, or integrity is di- 


472 [70 C.J.] 


as where the client sues his attorney for unskillful 
management of his case;®° and so, in an action 
against a physician for malpractice, defendant and 
physicians associated with him in treating plaintiff 
may make a full disclosure;®! and it has been held 
that in an action for compensation for professional 
services the rule of privilege will not preclude plain- 
tiff from testifying to facts necessary to establish 
his case,°? although it has been held that a physician 
suing his patient for his fee cannot disclose any con- 
fidential matters unless the patient waives his priv- 
ilege.°? When the disclosure of communications 
from one spouse to another becomes necessary in 
order to protect the personal rights or liberty of the 
spouse to whom they were made, such spouse is re- 
lieved from the obligation of secrecy which the law 
otherwise imposes and may testify as to such com- 
munications. *# 


[§ 639] h. Disclosure Necessary To Enable Public 
Officer To Act. It has been said that a statutory 
prohibition of a disclosure by an attorney of a con- 
fidential communication of his chent was not intend- 
ed to prohibit the disclosure of a communication so 
far as such communication was necessary to enable 


a public officer to act in his official capacity.°°  .< 


[§ 640] i. Effect of Waiver. A waiver of the 
privilege extends to the whole transaction.°® A 


rectly attacked by an action against 
him for damages that the privilege 
becomes’ unavailable. Warsaw sv. 
Fisher, 55 N.E. 42, 24 Ind.App. 46. 


90. Nave v. Baird, 12 Ind. 318. 


91. Becknell v. Hosier, 37 N.E. 580, 
10 Ind.App. 5; Cramer v. Hurt, 55 S. 
W. 258,01545 Mos 412) 77 Am. Suk. 752; 
Hartley v. Calbreath, 106 S.W. 570, 127 
Mo.App. 559; Terier v. Dare, 131 N.Y. 
S. 51, 146 App.Div. 375. 


Cas. 365; 
iis. Cor vi 


[a] 


plicant prior 


fa] A physician who treated plain- | question whether 
tiff after defendant’s treatment 
terminated cannot testify against 


plaintiff’s objection. Hartley v. Cal- Bryant Vv. 


breath, 106 S.W. 570, 127 Mo.App. 559. 


92. Pierce v. Norton, 74 A. 686, 82 | 4:-N-S: 


Conn. 441; Mitchell v. Bromberger, 97. Natlee 


WITNESSES 


Woodmen of America, 125 N.W. 621, 
86 Neb. 372, 27 L.R.A.N.S. 326,21 Ann. 
National Life & Accident 
Bell, 291'PR. 106,°107, 144 
Okl. 236 [quot Cyc]. 


Rule applied.—In an action on 
a benefit certificate, evidence that ap- 
to his application had 
been told by a physician, when seek- 
ing medical advice, that he had tuber- 
culosis, was admissible, the privilege 
of the witness being waived, upon the 
1 the statements in 
the application as to his good health 2. 
were made honestly and in good faith. 
Modern Woodmen of Amer- 
ica, 125 N.W. 621, 86 Neb. 372, 27 L.R. 
326, 2 Ann. Cas. 365. 


Draft Horse Co. v. 


National Life & Accident Ins. Co. vy. 


\ 


[§§ 638-640 


waiver may be recalled at any time before it is act- 
ed upon,?? and where procured by fraud, it is prop- 
er to allow the privilege to be claimed. os” _When the 
waiver is once acted upon the privilege is entirely 
lost.°® So where the privilege is waived at one trial 
of a cause, it cannot be asserted in order to exclude 
testimony as to the same matters at a subsequent 
trial of the same cause, although the contrary has 
been held.2 An erroneous admission of privileged 
matter at one trial does not justify a repetition of 
the error at a subsequent trial,® and a waiver in one 
action or proceeding precludes a subsequent asser- 
tion of the privilege in an entirely different action.* 
But the fact that an attorney has testified as to priv- 
ileged matter in a proceeding to which the client was 
not a party and without any waiver by him does not 
preclude the assertion of the privilege in a subse- 
quent action.” Where the client or patient waives 
the privilege, an attorney or physician may be com- 
pelled to testify to information acquired by virtue 
of the professional relation.® 


When a person has two attorneys, an express 
waiver as to one does not amount to a waiver as to 
the other.? 


“In cases of discovery a waiver of privilege as to 
a part of the documents does not affect the question 
of privilege as to the rest.§ 


etc.; R. Co., 42: N.E. 410, 148 N.Y. 88, 
51; Am.S.R. 675, 25. N.¥.Civ.Proc. 168, 
2 NIY.Ann:Cas: 293°" " Mekinney. wv: 
Grand St., etc. R. Co., 10 N.E. 544, 
104 N.Y. 352; People v. Bloom, 109 
N.Y.S. 344, 124 App.Div. 767 [aff 85 
N-H. 82.4, 5825, 193 N.Y..1, 18 TaRt A. Nase 
S98x) UT svAsmsS Rise 931 ad: Srp Amn: Cals. 
932]; Schlotterer v. rooklyn, etce., 
Ferry Co., 85 N.Y.S. 847, 89 App.Div. 
508. But see Grattan v. Metropolitan 
L. Ins. Co., 92 N.Y. 274, 44 Am.R. 372 
(allowing claim of privilege). 


Arizona Eastern R. Co. v. Mat- 
thews, 180 P. 159, 20 Ariz. 282; 7 A.Es 
R. 1149; Maryland Casualty Co. v. 
Maloney, 178 S.W. 387, 119 Ark. 434, 
L.R.A.1916A 519; Burgess vy. Simes 
Drug Co., 86 N.W. 307, 114 Iowa 275, 
89 Am.S.R. 358, 54 L.R.A. 364; Kelley 


2 Nev. 345, 90 Am.D. 550; Stern v.| Marion Cripe & Co., 135 S.W. 292, 142 OF 
Daniel, 91 P. 552, 47 Wash. 96. Ky, 810; J Heppolsheimer v.. Citizens’ |\149. preisenmeister = oo Sakree 
93. Van Allen v. Gordon, 31 N.Y.S. | 128-, Co-, 113 NW. 152, 79 Neb. 685;| Lodge K. P. W., 45 N.W. 977, 81 Mich. 
=< 


907, 83 Hun 379. 

[a] he interposition of a general 
denial in an action by a physician for 
his professional ‘services is not a 


Gye. 
[a] 


Bell, 291 P. 106, 107, 144 Okl. 236 [quot G20. 


Rule applied.—An instrument 
executed by beneficiary of life policy |__* 


_ 8. Philadelphia F. Assoc. v. Flem- 
ing, 3 S.B. 420, 78 Ga. 733 


(ood. 
People v. Bloom, 85 N.EB. 824, 


waiver of the privilege. Van Allen v. 3 ra 
; waiving the privilege, not part of the| 193 N.Y. 1, 127 Am.S.R. 931, 18 L.R.A. 

Gordon, 31 N.Y.S. 907, 83 Hun 379. | terms or conditions of the policy, is a|N.S. 898, 15 Ann.Cas. 932 (holding 
94. Shepherd v. Commonwealth, 85]mere promise to waive protection| that where in the trial of an action 
S.W. 191, 119 Ky. 931, 27 Ky.L. 376;|/against privileged communications, | for damages plaintiff did not object 


to the testimony of the physicians 


State v. Luper, 91 P. 444, 49 Or. 605. 


[a] Tllustrations.—(1) A defendant, 
on a trial for homicide, might testify 
that his wife told him, immediately 
before the shooting, that deceased, 
who was occupying illicit relations 
toward her, had threatened defend- 
ant’s life, and would kill him rather 
than let the wife return to him. 
Shepherd v. Commonwealth, 85 S.W. 
191), 19 Fey. 931, pateK yy. 376.) (2)eOn 
a trial for perjury in swearing to a 
complaint upon which defendant ob- 
tained a divorce for the wife’s alleg- 
ed desertion of him, he could testify 
concerning statements made to him by 
the wife during the marriage respect- 
ing her intention to desert him. State 
v. Luper, 91 P. 444, 49 Or. 605. 


95. People v. Farmer, 87 N.E. 457, 
194 N.Y. 251, 23 N.Y.Cr. 216. 


96. Marx v. Parks, (Mo.App.) 39 
S.W.(2d) 570; Bryant v: Modern 


withdrawable any time before acted 
on. National Life & Accident Ins. Co. 
v. Bell, 291 P. 106, 144 Okl. 236. 


$8. Kloppenburg v. Minneapolis, 
St Eshc pon oe wlVlsmx yee © Oral 43S oNi VE 
322, 123 Minn. 173. 


99. Stalker v. Breeze, 114 N.B. 968, 
186, Ind.) 221; Pittsburgh, CLC ky Co, 
v. O’Conner, "85 N.E..969, 171 Ind. 686; 
Ryan yv. Metropolitan Life Ins. Co., 
(Mo.App.) 30 S.W.(2d) 190; People v. 
Hayes, 35 N.E. 951, 140 N.Y. 484, 37 
Am.S.R. 572, 23 L.R.A. 830. 


1. Pittsburgh, etc., R. Co. v. O’Con- 
ner, 85 N.E. 969, 171 Ind. 686; Studa- 
baker v; Maylor, 98 .NiB. 318, 52 Ind. 


App. 177; In re Whiting; 85 A. 5791, 
110 Me. 232; State v. Long, 165 S.W. 
748, 257 Mo. 199; Elliott v. Kansas 


City, 96 S.W. 1023, 198: Mo. 593, 6 L. 
R.A.N.S. 1082 and note, 8 Ann.Cas. 
653 and note; Morris v. New York, 


who attended him, he could not object 
to their testimony at the trial of an 
indictment against him for perjury 
committed at the first trial). 


5. Wilson v. Ohio Farmers Ins. Co., 
73 N.E. 892, 164 Ind. 462. 


6. Cal.—Valensin v. Valensin, 14 P. 
897, (38 Cal iiG: 


Ill—Lanum v. Patterson, 151 Ml. 
App. 36. See Cronin v. Court of Hon- 
or, 187 Ill.App. 480. 


Ky.—Combs v. Roberts, 35 S.W.(2d) 
293, 237 Ky.-299. 


N.Y.—Zimmer v. pHira Ave. R. Co., 
55 N.Y.S. 308, 36 App.Div. 265. 


Philippine.-—Jones y. Harding, 9 
Philippine 279, 6 Off.Gaz. 144. 


6 Haley v. Dempsey, 14 Ohio App. 


8 Lyell v. Kennedy, 27 Ch.D. 1. 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 
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§§ 641-642] 


[§ 641] A. Taking of Testimony in General*1°— 


1. Right To Examine Witnesses.'? 


amine witnesses is an essential element in the con- 


duct of a trial.1? 


[§ 642] 2. Conduct of Examination—a. By Whom 
The examination of wit- 
nesses is ordinarily conducted by counsel'* and one 
called as a witness may have the right to be so exam- 


Conducted.:* Counsel. 


9. Examination of witnesses be- 
fore coroner see Coroners § 21. 


10. Reception of evidence in: 


Civil cases generally see Trial §§ 113- 
245, 


Criminal cases generally see Crimifal 
Law §§ 2112-2198. 


ll. Right: 

Of trial judge to examine witness see 
infra § 718. 

Of witness to be examined by coun- 
sel see infra § 642. 


To cross-examine witness see 
§§ 779-784. 
12. Poplawski v. Cook, 208 N.Y.S. 
803, 804, 124 Misc. 668. 


“One of the essential elements in 
the proper conduct of a trial in our 
courts is a fair opportunity to exam- 
ine witnesses and cross-examine them 
in order to arrive at the truth of the 
facts which are the basis of the liti- 
gation.” Poplawski v. Cook, supra. 


13. Examination by court see infra 
§§ 718-723. 


infra 


14. See cases infra notes 16-21. 

15. See case infra note 16. 

16. Schwab v. Cohen, 13 N.Y.St. 
709. 


{a] Reasons forrule.—(1) ‘“Coun- 
sel should not be excluded from par- 
ticipating in the examination of a wit- 
ness, when it is made to appear that 
the rights of the witness, and the due 
and orderly administration of jus- 
tice require such aid for the elucida- 
tion of the whole truth and the proper 
information of the court.” Schwab 
Ve Coben dis INeYast. 09> S70 502i) 
“To deny a witness in such a case the 
benefit of counsel might tend to in- 
vite rather than prevent needless liti- 
gation, which proper explanation un- 
der the guidance of judicious counsel 
might avoid. If the proper explana- 
tion is not permitted at the time of 
the witness’ examination, he must 
give it after the suit against him, 
founded on the examination, is 
brought, and then the question in- 
variably put is, why didn’t you make 
that explanation on the examination? 
That that is the proper time to make 
it is inquestionable, and to do it prop- 
erly the witness should have the same 
facility as upon the trial.” Schwab 
v. Cohen, supra. (3) “While due re- 
gard must be had to preventing un- 
necessary or Officious intermeddling 
calculated to delay the proceeding, 
there is no good reason why the aid 
of counsel, properly rendered, should 
be arbitrarily refused in every case of 
this character. If. law is to be re- 
garded as the perfection of human 
reason, it can do no harm to apply a 
little of it to these examinations, 
which in their aim, end and purpose, 
are merely intended as the basis of 
some future independent application 
on which the court is to be called upon 
to act. It will certainly tend 
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ined,!*> as where he appears as a witness in supple- 
mentary proceedings.1® Where a party is represent- 
ed by several counsel, the court may limit the exam- 


ination of each witness to one of such counsel.** 
This is, however, merely a rule of practice,+* and the 


to prevent abuse and undue ad- 


vantage.” Schwab v. Cohen, supra. 


[b] “There can be no general rule 
on the subject, aS each case must 
stand on its own peculiarities, as 
every tub must stand on its own bot- 


tom.” Schwab v. Cohen, 13 N.Y.St. 
709, 710, 

17. Smith v. Bachus, 70 So. 261, 195 
Ala. 8; State v. Sharp, 141 So. 859, 174 
La. 860; State v. Nugent, 40 So. 581, 
UG aa oo. 

[a] Reasons for rule —(1) ‘“‘The 


rule is evidently intended primarily 
for the protection of the witness, and 
means merely that, when one of coun- 
sel begins the examination of ‘a wit- 
ness’ not of the witnesses as a whole, 
that member only must conduct the 
examination of that particular wit- 
ness, unless the court permits other- 
wise.” McKinley v. Campbell, 115 
So. 98, 217 Adas 139, 140. (2) The 
power of the trial judge to police the 
court over which he presides (State 
v. Sharp, 141 So. 859, 174 La. 860; 
State v. Nugent, 40 So. 581, 116 La. 99) 
(3) and to prevent an unnecessary 
consumption of time which would re- 
sult if several counsel were to go over 
the Same examination (State v. Nu- 
gent, Supra. See also State v. Giudice, 
153 N.W. 336, 341, 170 Iowa 731, Ann. 
Cas.1917C 1160 [in considering a stat- 
ute restricting examination to one 
counsel the court said: ‘‘The design of 
this statute is to obviate a repetition 
and waste of time, which is likely if 
more than one participate in the ex- 
amination of a witness’’]). 


18. See cases infra notes 20, 21. 


19. Johnson v. Shaw, 90 N.E. 518, 
204 Mass. 165; Citizens’ Bank v. From- 
holz, 89 N.W. 775, 64 Neb. 284; Bar- 
pee v. Gottlieb, 82 S.EH. 406, 98 S.C. 


[a] Court may dispense with re- 
quirement of court rule.—(1) The 
trial judge may in his discretion dis- 
pense with the requirements of a 
court rule (Ct. Rules, rule 31), which 
provides that only one counsel on each 
side shall examine or cross-examine a 
witness. Barnett v. Gottlieb, 82 S.E. 
406, 98 S.C. 180. (2) Where plaintiff 
brought two different actions through 
different attorneys to recover for an 
injury from a collision of an automo- 
bile with his bicycle, one of the suits 
being against the owner of the auto- 
mobile which was then being driven 
by a chauffeur, and the other against 
the hirer of the automobile, it being 
a question which of defendants was 
the master of the driver at the time of 
the accident, and the two actions were 
tried together, it was held that, where 
a witness was called and examined by 
the attorney of plaintiff in one of the 
actions after being examined by de- 
fendants, there was no error in per- 
mitting him to be examined by the at- 
torney for the same plaintiff in the 
other case, and this is true notwith- 
standing a court rule (Super. Ct. 
Rules, rule No. 51) that the examina- 
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court may, in its discretion, permit two counsel on 
the same side to examine a witness.'® 
only one counsel on each side shall examine a witness 
is inapplicable to objections by counsel,?° and does 


The rule that 


tion of each witness shall be conduct- 
ed by one counsel only on each side. 
Johnson y. Shaw, 90 N.E. 518, 204 
Mass. 165. 


{b] In England (1) where there 
are several counsel on the same Side, 
and a junior has commenced the ex- 
amination of a witness, the leader 
may interpose and take the examina- 
tion out of the hands of the junior. 
Doe v. Roe, 2 Campb. 280, 170 Reprint 
1155, 1156. (2) “Very unpleasant 
consequences might follow if this 
were not allowed. If a gentleman, it 
being his first appearance in a court 
of justice, should be much embar- 
rassed in the course of examining a 
witness, it would be hard if it were 
in the power of the opposite party to 
prevent his leader from stepping in to 
his relief. And other occasions may 
be imagined when it may be very im- 
portant that the gentleman who con- 
ducts the cause should have the privi- 
lege of putting questions to a witness 
originally called by a _ co-adjutor.”’ 
Doe v. Roe, 2 Campb. 280,,170 Reprint 
1155, 1156. 


20. McKinley v. Campbell, 115 So. 
98, 217 Ala. 139; State v. Giudice, 153 
N.W. 336, 170 Iowa 731, Ann.Cas.1917C 
1160; People v. Hallas, 241 N.W. 193, 
257 Mich. 127; Baumier v. Antiau, 31 
N.W. 888, 65 Mich. 31. 


[a] Tllustrations.—(1) Notwith- 
standing a statute providing that but 
one counsel on each side shall exam- 
ine the Same witness, objections to 
questions asked a witness may be ob- 
jected to by more than one counsel on 
one side. State v. Giudice, 153 N.W. 
336, 170 Iowa 731, Ann.Cas.1917C 1160. 
(2) Under a court rule that only one 
counsel on each side shall examine 
witnesses, an assistant counsel may 
interpose an objection on cross-exam- 
ination, although other counsel exam- 
ined the witness in chief. Baumier v. 
Antiau, 31 N.W. 888, 65 Mich. 31. (3) 
The fact that one of a party’s counsel 
had been conducting the examination 
of witnesses on behalf of such party 
was held not to preclude associate 
counsel for the same party from mak- 
ing objections to evidence offered by 
the opposite party. McKinley v. 
Campbell, 115 So. 98, 217 Ala. 139. 


[b] Reasons.—(1) “The Legisla- 
ture and the court itself may of course 
impose reasonable regulations upon 
the cumulative functioning of coun- 
sel in the conduct of a trial but ecan- 
not properly suppress the timely and 
appropriate action of any individual 
counsel acting alone—without dupli- 
cation—in the particular. matter.” 
McKinley y. Campbell, 115 So. 98, 217 
Ala. 189,140. (2) “It is not desirable 
for the interest of the parties litigant 
who have the most at stake in the 
suit, that this rule [that one gounsel 
shall examine witnesses] shall be ex- 
tended to objections to testimony and 
arguments thereon.’’ Baumier vy. An- 
tiau, 31 N.W. 888, 65 Mich. 31, 38. 
(3) “If a party has the right to em- 
ploy more than one counsel upon the 
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not operate to prevent counsel from examining a wit- 
ness after he has been questioned by a party.”! 

In accordance with the rule that the ex- 
amination of witnesses is subject to the control of 
the trial court,?? the court may, where a party ap- 
pears by counsel, properly prevent the party from in- 


Party. 


terrogating a witness.?* 
Jurors. 


trial of an issue of fact, which cannot 
be doubted, we think an arrangement 
by which one counsel examines the 
witness, while the other watches out 
for the legality of the admission or 
rejection of the proposed testimony, 
not only a desirable and advantageous 
one for the party, but a matter of 
right, which no court can take away 
from him unless the privilege is 
abused.” Baumier v. Antiau, supra. 


21. Jackson v. Tribble, 47 So. 310, 
311, 156 Ala. 480. 


“Notwithstanding the rule of prac- 
tice provides that only one counsel on 
each side shall examine a witness, it 
is within the irrevisable discretion of 
the court to permit a party’s attorney 
to take up the examination of the 
witness after the party himself has 
questioned the witness to some ex- 
tent.’”” Jackson v. Tribble, supra. 


22. See infra § 648. 


23. Talbot v. Talbot’s Representa- 
tives, 2 J.J.Marsh. (Ky.) 3. Compare 
Jackson y. Tribble, 47 So. 310, 156 
Ala. 480 (where a party was permitted 
to examine a witness). 


[a] Where one of several joint de- 
fendants discharged his counsel in 
form, for the purpose of evading a 
rule of court requiring the examina- 
tion of witnesses to be made by the 
counsel of the parties, the court right- 
ly refused to permit him to examine 
the witness. In re Singleton’s Will, 
8 Dana (Ky.) 315. 


24 Schaefer v. St. Louis & S. R. 
Co., 30 S.W. 331, 128 Mo. 64; State v. 
Kendall, 57 S.E. 340, 143 N. Cc. 659. 


[a] “There is no reason that oc- 
curs to us why this should not be al- 
lowed in the sound legal discretion of 
the Court, and where the question 
asked is not in violation of the gen- 
eral rules established for eliciting tes- 
timony in such cases.’”’ State v. Ken- 
dall, 57 S.E. 340, 143 N.C. 659, 662. 


[b] Practice and reason for rule.— 
(1) “This course has always been 
followed without objection, so far.as 
the writer has observed, in the con- 
duct of trials in our Superior Courts, 
and there is not only nothing improper 
in it when done in a seemly manner 
and with the evident purpose of dis- 
covering the truth, but a juror may, 
and often does, ask a very pertinent 
and helpful question in furtherance 
of the investigation.” State v. Ken- 
dall, 57 S.E. 340, 143 N.C. 659, 662. 
(2) “We do not see how this could 
have possibly been prejudicial to the 
plaintiff [in a suit to recover damages 
for personal injuries], and do not see 
why it was not a commendable thing 
in both the court and the jury en- 
deavoring to ascertain just exactly 
the situation at the time of the injury, 
so that they could properly determine 
the case before them. In fact, the ob- 
jection is rather a novel one coming 
from the plaintiff.” Schaefer v. St. 
MOUS Gp So.  -uCOMmo OS WWieemool, L278 
Mo. 64, 75. 


25, Cross references: 


The trial court may properly permit a 


WITNESSES 


examination.?7 


Conduct of trial generally as within 
discretion of trial judge in: 


Civil cases see Trial § 62. 
Criminal cases see Criminal Law § 
2049. 


Control by court: 


Of conduct of trial in civil cases 
generally see Trial § 62. 


Of witnesses before grand jury see 
Grand Juries §§ 104-106. 


Discretion of court as to: 


Allowing redirect examination see 
infra § 851. 


Conduct of cross-examination see 
infra § 837. 


Explanation of former statement or 
testimony see infra § 772. 


Leading questions sée infra § 687. 


Necessity for, and method of, con- 
ducting examination through in- 
terpreter see infra §§ 666-668. 


Number of counsel permitted to ex- 
amine witness see supra § 642. 


Questions assuming facts see infra 
§ 683. 


Recalling of witness: 
Generally see infra §§ 773-776. 


For further cross-examination see 
infra § 786. 


For purpose of impeachment see 
infra § 774. 


Redirect examination see infra § 
853. ‘ 


Repetition of questions see infra 
§ 711. 


Discretion of court in examination of 
witnesses as subject to review 
in: 


Civil cases see Appeal and Error §§ 
2796-2800 


Criminal cases see Criminal Law § 
3584. 


26. Fla.—Hoskins v. State, 69 So. 
701, 70 Fla. 186; Mathis v. State, 34 
So. 287, 45 Fla. 46. 


Mass.—Goldman v. Ashkins, 165 N. 
BE. 518, 266 Mass. 374. 


Mo.—Steltemeier v. Barrett, 122 S. 
W. 1095, 145 Mo.App. 534. 


N.J.—Johnson vy. Central R. Co. of 
New Jersey, 166 A. 180, 111 N.J.Law 
93; Donovan v. Limouze, 158 A. 423, 
108 N.J.Law 494. . 


N.D.—Bryngelson v. Farmers’ Grain 
Co., 210 N.W. 19, 54 N.D. 543. 


[a] Other statements of, and rea- 
sons for, rule.—(1) ‘‘The control of 
examination, both direct and cross, 
resides in the trial judge so that the 
proofs may be kept within reasonable 


bounds.” Donovan y. Limouze, 158 A. 
423, 424,108 N.J.Law 494. (2) ‘“Heis 
more than a mere referee, whose 


function it is to see that any contest 
is carried on in strict accordance with 
the rules, to the end that the decision 
may be awarded to the more skillful.” 
Bryngelson v. ‘Farmers’ Grain Co., 
2100. N.W.18, 54 N.D; 548. 918) “The 
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witness to be examined by a juror.?# 


[§ 643] b. As Subject to Control and Discretion 
of Court?®°—(1) In General. Matters pertaining to 
the examination of witnesses are ordinarily subject 
to the control of the trial court,?* in whom is vested 
a large discretion for the purpose of controlling such 
The trial court, nevertheless, has 


judge ought to be always the guiding 
spirit and the controlling mind at a 
trial in this as in other particulars.” 
Goldman v> Ashkins, 165 N.E. 513, 516, 
266 Mass. 374. 


{[b] Presumption.—‘The presump- 
tion is that the court’s action was oc- 
casioned by a sense of duty; that it 
was actuated by proper motives and 
properly conducted.” Bryngelson vy. 
Farmers’ Grain Cos 210 N.W. 19, 20, 
54 N.D. 543 [cit Buehanan v. Occident 
rye tues Cosy 157 NEW 4 12250033 SNe 


27. U.S.—Fire Ass’n of Philadel- 
phia_ v. Oneida County Macaroni Co., 
294 EF. 644. 


Ala.—Carney v. State, 79 Ala. 14; 
Wade v. State, 50 Ala. 164. 


Ark.—Wisconsin & Arkansas Lum- 
ber, Co. v. Otts, 10 S.W.(2d) 364, 178 
Ark. 283; Orr v. State,_18 "Ark. 540. 


Fla.—Barker v. State, 76 So. 676, 74 
Fla. 95; Hoskins v. State, 69 So. 701, 
70 Fla. 186. 


Ga.—National Land & Coal Co. v. 
Zugar, 155 S.H. 7, 171 Ga. 228; Greer 
v. State, 125 S.E. 52, 159 Ga. 85; M. H. 
Lauchheimer & Sons v. Jacobs, 55 S. 
E. 55,.126 Ga. 261; Augusta, ete., R. 
oe v. Randall, 11 S.E. 706, 85 Ga. 

the 


Idaho.—State v. Jegter, 270 P. 417, 
46 Idaho 561. 


oe ee v. Griffith, 13 Iowa 


Ky.—Eaton v. Commonwealth, 19 S. 
W. (24) 218, 230 Ky. 250. 


Mass.—Nolan v. Newton, ete, R. 
Co., 92 N.E. 505, 206 Mass. 384. 


Mich.—Williams v. West Bay City, 
78 N.W. 328, 119 Mich. 395. 


Mo.—State v. Miller, 6 S.W. 57, 93 
Mo. 263. 


Neb.—South v. State, 196 N.W. 684, 
111 Neb. 383. 


N.J.—Johnson y. Central R. Co. of 
New Jersey, 166 A. 180, 111 N.J.Law 
93; Donnelly v. State, 26 N.J.Law 463 . 
[aff 26 N.J.Law 601]; State v. Fox, 25 
N.J.Law 566; Busche v. New York, S. 
Buty: R. Co., 159 A. 789, 10 N.J.Misc. 


N.D.—State v. Hazer, 225 N.W. 319, 
57 N.D. 900; Bryngelson v. Farmers’ 
Grain Co., 210 N.W. 19, 54 N.D. 543; 
Sea v. Kerns, 198 N.W. 698, 50 N.D. 

Te 


Ohio.—M. J. Rose Co. v. Lowery, 169 
N.E. 716, 33 Ohio App. 488. 


Pa.—Koenig v. Bauer, 57 Pa. 168. 


Porto Rico.—Peo. v. Aponte, 
Porto Rico 537, 539 [cit Cyc]. 


Tex.—Gulf, C. & S. F. Ry: Co. v. 
Pool, 8 S.W. 535, 70 Tex. 713. 


Vt.—W ocodhouseé Ng Woodhouse, 130 


26 
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Va.—Jacobs v. Warthen, 80 S.B. 113, 
115 Va. 571; Smith v. Stanley, 75 S.E. 
742, 114 Va. 117; Brooks v. Wilcox, 
11 Gratti((62 Va.) 411. 


Wash.—In re Ward’s Estate, 292 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


wearers va ee 
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both the right?® and duty 2% to see that the examina- 
tion is fairly and reasonably conducted. 


As directly affecting person of witness. 
ercise of its control over the examination of witness- 
es, while the court should protect a witness from 
unfair treatment by counsel®® and may protect a 
witness against questions which are purely vexa- 
tious,*+ and the court is under a duty to interfere, 
regardless of objection, in order to protect a witness 
from being brow-beaten, insulted, or intimidated by 
counsel,®* the presiding judge has inherent power to 
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In the ex- 


restrict a witness in his manner of testifying.** Thus 


737, 159 Wash. 252. 


W.Va.—Dowler v. Citizens’ Gas & 
Oil Co., 76 S.E. 845, 71 W.Va. 417, Ann. 
Cas. 1914C 341. 


“Much must be left to the discretion 
of the judge presiding.” Carney v. 
State, 79 Ala. 14, 19. 


[a] Control of conduct and de- 
meanor of witness.—‘‘Control of the 
‘conduct and demeanor of witnesses 
must necessarily be left largely to the 
discretion of the trial judge.” State 
v. Barnes, 29 S.W.(2d) 156, 158, 325 
Mo. 545. 


28. Ala.—Birmingham R., etc., Co. 
v. Ellard, 33 So. 276, 185 Ala. 433. 


Colo.—Bushnell v. Crooke Min., etc., 
Wo; 21. Py 931,12: Colo..247. Lerror 
dism 13 S.Ct. 771, 148 U.S. 682, 37 L. 
Ed. 610]. 


N.J.—Busche v. New York, S. & W. 
R. Co., 159 A. 789, 10 N.J.Misc. 511. 


Ohio.—Baird v. Detrick, 8 Ohio App. 
198, 202. 


Porto Rico.—Peo. v. Aponte, 26 Por- 
to Rico 537, 539 1Cil Cyc: 


“The trial court has a right to guide 
the trial, and, if necessary, develop 
the facts requisite to a fair presenta- 
tion of the case.” Baird v. Detrick, 
supra. 


fa] Orderly conduct of examina- 
tion.—The judge presiding at a trial 
has authority to see to it that the ex- 
amination of witnesses is conducted 
in an orderly manner. Birmingham 
R., etc., Co. v. Ellard, 33 So.-276, 135 
Ala. 433; Bushnell v. Crooke Min., 
ete., Co., 21 P. 931, 12 Colo..247 [error 
Oisme13s S-Cte 771; 4148 U.Siv682, 838ito a, 


Ed. 610]; Busche v. New York, S. & 
Wes O07 5159) pA 7895010 IN. J Misc: 
511; ‘Peo. v. Aponte, 26 Porto Rico 


537, 539 [cit Cyc]. 


29. Bryngelson v. Farmers’ Grain 
Go: e210 NW." 19,0520, 54 ND, 5435 
Baird v. Detrick, 8 Ohio App. 198; 
Jones v. State, 44 S.W.(2d) 710, 119 
Tex.Cr. 434. 


[a] Duties of trial court as to ex- 
amination of witnesses stated and dis- 
cussed.—(1) “It is always proper for 
him to bring to light such facts as 
may disclose the merits and justice of 
the. cause or defense, provided only 
that he does this in a proper manner 
and without violation of any of the 
rules of evidence. . . But he 
should do these things only when 
necessary, and then with the greatest 
circumspection.’”’ Bryngelson v. Farm- 
ers’ Grain Co., 210 N.W. 19, 20, 54 N. 
D. 548. (2) The conduct of the trial 
judge with relation to the examina- 
tion of witnesses does not constitute 
fatal error when confined strictly to 
orderly procedure, to the proper as- 
certainment of issuable facts, to the 
exclusion of inadmissible or unneces- 
sary testimony, to the preventing of 
objectionable repetitions, and to the 
observance by counsel of recognized 


, 


g 


1095, 145 Mo.App. 534; 


rules of evidence. South v. State, 196 
N.W. 684, 111 Neb. 383. (3) “It is 
his duty to keep the examination of 
witnesses reasonably within bounds, 
so that the real issues may not be ob- 
scured by irrelevant and immaterial 
evidence.” Bryngelson yv. Farmers’ 
Grain Co., supra. (4) “It is alike the 
duty of the court to protect a witness 
unduly dealt by, and to abstain from 
interference when the examination is 
properly conducted.” Carney v. State, 
79 Ala. 14,°195° (5) “The trial ‘court 
should not unduly interfere with the 
examination of witnesses to the preju- 
dice of either party.” Baird v. Det- 
rick, 8 Ohio App. 198, 202. 


30. Judd v. State, (Ariz.) 16 P.(2d) 
720; Steltemeier v. Barrett, 122 S.W. 
Chapman v. 
Rose, 237 P. 708, 185 Wash. 248. 


[a] Great latitude must be allowed 
to trial judge.—‘‘It is as much the 
duty of the trial judge to protect the 
witnesses who are before it and sub- 
ject to examination of counsel as it 
is to see to any other incident connect- 
ed with the administration of justice 
and which lead to the orderly conduct 
of trials, and great latitude must be 
allowed the trial judge in the exercise 
of this duty.’ Steltemeier v. Barrett, 
122 S.W. 1095, 1098, 145 Mo.App. 534. 


[b] Discretion.—“It is of course 
true that it is the duty of the trial 
court, in a proper case, to protect a 
witness from any abusive or other- 
wise unwarranted attack by counsel, 
and to rebuke counsel therefor. But 
this is a matter within the Sound dis- 
cretion of the trial court, and unless 
it appear that such discretion has 
been abused there is no basis for er- 


ror.” Judd v. State, (Ariz.) 16 P.(2d) 
720, 724. 
[c] Witness is entitled to protec- 


tion of the court against unwarranted 
and unfounded reflections on the wit- 
ness by counsel. Chapman y. Rose, 
237 P. 708, 185 Wash. 248. 


[d] Rule applied. — (1) Where 
counsel offered a part of the testimony 
of a witness on a former trial to show 
contradictions of his testimony at the 
present trial, it was not error for the 
trial judge to remark that counsel 
should have treated the witness fairly 
by reading the alleged contradictory 
statement to him, and asking him if 
he made it. Steltemeier v. Barrett, 
122 S.W. 1095, 145 Mo.App. 534. (2) 
Where it appears that a witness on 
cross-examination is very well able 
to take care of himself, no case, is 
presented for the court to interfere. 
Judd v. State, (Ariz.) 16 P.(2d) 720. 


31. Brownell y. Brownell, 42 Can. 
S.C. 368. 


32. Bales v. Evans, 148 N.W. 790, 
792, 182 Mich. 388. 


33. Bales v. Evans, supra. 


“The right is inherent in the court 
to check and silence any witness 
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the court should reprimand or punish an insolent wit- 
ness, and should take proper steps to prevent a rep- 
etition of his insolent behavior as witness.*+* 
trial court may also properly admonish a witness of 
his duty to answer a relevant question,®® to confine 
his answers to the questions asked,** and to speak 
the truth,** and the court is under a duty to compel 
a recalcitrant witness to testify.28 Moreover, the tri- 
al judge may properly compel a witness to answer 
truthfully all questions which are properly put to 
him,?® or command a witness to answer a question 
which he has attempted to evade,*® require him to 


The 


- who is going beyond reason- 
able and legitimate bounds in his 
method of testifying.” Bales v. 
Evans, supra. 


34. May v. People, 236 P. 1022, 77 
Colo. 432. 
[a] Action of court held not im- 


proper.—It is not misconduct for the 
trial court to restrain a witness from 
injecting into the record statements 
which the court had repeatedly ruled 
incompetent. Mullins v. Nordlow, 185 
S.W. 825, 170 Ky. 169. 


35. Jones v. State, 74 S.E. 1001, 
138 Ga. 136; Bankston v. State, 189 
S.W. 142, 80 Tex.Cr. 225. os 


[a] MIllustration.—Where a female 
witness hesitates to testify to a rele- 
vant matter, it is not improper for the 
court to admonish her to answer the 
question, however unpleasant. Jones 
v. State, 74 S.H. 1001, 138 Ga. 136. 


Duty of witness to answer general. 
ly see infra § 869. 


4 36. State v. Truba, 93 A. 293, 88 Vt. 
557. 
[a] Where answer is not respon- 


sive to the question, it is proper for 
the court, in its discretion, to refuse 
to permit the witness to proceed. 
rte v. Maguire, 138 A. 741, 100 Vt. 


Responsiveness of answers general- 
ly see infra §§ 726-731. 


37. Bell, ete., Co. v. Applegate, 62 
S.W. 1124, 23 Ky.L. 470. 


38. Scott v. State, 275 S.W.*667, 169 
Ark. 326. 

[a] Illustration.—Where the court 
endeavored to induce a witness to tes- 
tify and admonished her to tell the 
truth and to narrate what had hap- 
pened between her and defendant on 
a particular occasion, without com- 
pelling her to testify to any given 
state of facts, the court’s action was 
held not to be improper. Scott v. 
State, 275 S.W. 667, 169 Ark. 326. 


39. State v. Meese, 225 NW. 746, 
229 N.W. 31, 200 Wis. 454 


[a] Statute declaratory of court’s 
inherent power.—aA statute providing 
that every court of record shall have 
power to punish as for criminal con- 
tempt persons guilty of refusing to 
answer any legal and proper interrog- 
atory does nothing more than express 
the inherent power of the trial court. 
State v. Meese, 225 N.W. 746, 229 N.W. 
31, 200 Wis. 454. 


[b] “It is the duty of the court to 
require witnesses to answer all ma- 
terial questions without evasion or 
quibbling and to frustrate obvious at- 
tempts to conceal the truth or to 
avoid answering by protesting ignor- 
ance where knowledge is obvious.” 
State v. Meese, 225 N.W. 746, 229 N. 


-W. 31, 33, 200 Wis. 454, 


40. State v. Farley, 53 N.W. 1089, 
87 Iowa 22; Bankston v. State, 189 S. 
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clarify his testimony,*! or request him to speak loud- 
er so that he may be heard.#?, The court should not, 
however, say anything calculated to influence the 
testimony of a witness,** but may caution a witness 
not to disclose his testimony to other witnesses.** 
When a witness shows that he is unwilling to testify, 
the court may direct him to stand aside for a few 
minutes to collect his thoughts,*® and may do what- 
ever appears to be necessary to relieve a witness from 
fear or nervousness to the end that the truth may 
be revealed.*® Although it has been held that the 
court is under no duty to enlighten a witness as to 
the meaning of words which are used to elicit cer- 
tain information,*’ it is not improper for the trial 
court, on its own motion, to indicate to a witness 
what matters should be considered in answering a 
question,*’ and it may not constitute a fatal error for 
the trial court voluntarily to direct witnesses not 
to answer improper questions to which no objection 
has been made.*2 Where the recall of a witness is 
entirely discretionary with the court, a remark that 
he would not have permitted the witness to be recall- 
ed if he had known what his testimony would be 
does not violate a statute forbidding trial judges 


W. 142, 80 Tex.Cr. 225. 


WITNESSES 


State v. Romero’ supra. 


[§ 643 


from giving an opinion as to whether a fact, is suffi- 
ciently proved.®°® 


As directly affecting person of examining counsel. 
In the examination of witnesses, the examining coun- 
sel is within the control of the trial court or the pre- 
siding officer at the trial or the hearing, as the case 
may be.°! Where there is objection to certain ques- 
tions propounded to a witness, it may not be improp- 
er for the trial judge, without ruling on the objec- 
tion, to state to counsel what the court regards the 
correct question or inquiry.®2 So he may ,say to 
counsel when such is the ease that he is not show wing 
the witness a sufficient time to answer the question.®* 


Review.°* The rulings of the trial court in mat- 
ters pertaining to the examination of witnesses will 
not be interfered with unless an arbitrary abuse of 
discretion appears.°® That a proper question is 
asked in an overbearing and indecorous manner and 
is calculated to throw ridicule on a statement of the 
witness is, in the absence of injustice appearing on 
the record, not subject to review by the appellate. 
Gorge 


and keep counsel within proper 


[a] Remark of court held not im- 
proper.—Where the witness evaded a 
question which could be answered by 
“Yes” or “No,” the court did not err 
in remarking that the question could 
be so answered. Snakenberg v. Min- 
neapolis & St. L. Ry. Co., 188 N.W. 
935, 194 Iowa 215. 


41. Hart v. Farris, 
P.(@2d) 790. 


[a] Rule applied.—That the court 
in a negligence case required a wit- 
ness several times to indicate on a 
plat the meaning of the word “here,” 
as used in her testimony, was not im- 
proper, particularly when the action 
of the court tended to clarify the tes- 
timony of, the witness. Hart v. Far- 
nie (Cal. App.) 13.-P.€20d)" 730. 


42. Blackorby v. Ginther, 158 N.W. 
354, 34 N.D. 248. 


[a] Rule applied.—Where a party 
appearing as a witness spoke in so 
low a tone that the court, jury, court 
reporter, and counsel on both sides 
could not hear him, it was not improp- 
er for the court to request the wit- 
ness to speak louder, so that they 
could hear him. Blackorby v. Ginther, 
158 N.W. 354, 34 N.D. 248. 


43. Artz v. Robertson, 50 Ill.App. 
27. 


44. Broyles v. Prisock, 25 S.E. 389, 
97 Ga. 643. 


45. State v. Gillett, 61 N.W. 169, 
92 Towa 527. See Scott v. State, 275 
S.W. 667, 169 Ark. 326 (where a pros- 
ecuting witness who sat mute on be- 
ing questioned was, for the purpose 
of collecting herself, temporarily ex- 
cused by the court until after another 
witness had testified). 


46. State v. Romero, 285 P. 497, 
498, 34 N.M. 494. 


“It frequently happens that a wit- 
ness, especially one who is ignorant 
or immature, becomes confused and 
excited on the stand. It is not only 
the right but the duty of the trial 
judge in a proper case to do what he 
can to relieve the witness from fear 
or nervousness, to the end that the 
truth may be given in evidence as far 
as the witness is able to give it.” 


(Cal.App.) 138 


[a] Tllustration.—It was held not 
improper for the trial] court to address 
an apparently nervous witness as fol- 
lows: ‘Don’t be afraid to testify; 
what the attorneys want and what the 
court wants is for you to testify to 
the truth, absolutely the truth and 
nothing else, and you should not be 
afraid; don’t hesitate to make answer 
to questions asked you.” State v. Ro- 
mero, 285 P. 497, 498, 34 N.M. 494. 


47. See case infra this note. 


[a] Thus failure of the court to 
instruct a witness as to what was 
meant by peace and quietude was held 
not to constitute error where the wit- 
ness was having trouble in testifying 
as to what was meant by general rep- 
utation for peace and quietude. John- 
son y. State, 167 N.E. 531, 201 Ind. 


264. 
48. Britton v. Des Moines, ete., R. 
Co., 138 N.W. 710, 59 Iowa 540. 


[a] Rule applied to the trial of a 
case where, after a witness had com- 
menced answering a question, the 
court interposed and stated to the wit- 
ness the matter which could properly 
be taken into consideration in answer- 
ing the particular question. Britton 
v. Des Moines, etc., R. Co., 18 N.W. 
710, 59 Lowa 540. 


[b] “fhe court is not bound to 
sustain or overrule an objection [to a 
question] asked a witness, without a 
reason. Britton v. Des Moines, etes; 
R. Co., 13 N.W. 710, 59 Iowa 540, 542. 


49. South v. State, 196 N.W. 684, 
111 Neb. 388. 


50. De Berry v. Carolina Cent. R. 
Co:, 6 'S.H. 7238, 100 (N.C. 810. 

Recali of witnesses generally see in- 
fra §§ 773-776. 


51. Steltemeier v. Barrett, 122 S. 


We 1096; 1098, > 145) MolApp) 534: 
Schwab v. Cohen, 13 N.Y.St. 709. And 
see cases infra notes 52, 53. 

ineG trial judge is presid- 


g and has under his eye the manner 
and demeanor of counsel, and their 
manner of dealing with the witnesses, 
and, when the record taken as a whole 
shows that he is endeavoring fairly 
and impartially to conduct the trial, 


For later cases, developments and changes in the law see Annotations, 


bounds, his discretion and his efforts 
to conduct the case in an orderly man- 
ner are not to be interfered with, 

unless manifestly unfair and 
improper.” Steltemeier v. Barrett, su- 
pra. 


[a] “Court or .. . Yreferee may 
at all times limit and restrict the 
right of counsel, and keep them with- 
in proper bounds.” Schwab vy. Cohen, 
LSSNWYESt., 709 nc 0; 


52. Britton v. Des Moines, etc., R. 
Co., 138 N.W. 710, 59 Iowa 540. 


[a] Reasons for rule.—‘“‘The court 
is something more than a mere figure 
head, and that it is the duty of the 
court to earnestly and intelligently, 
with due regard to the rights of the 
parties, press the trial of a cause to 
as speedy a conclusion as possible. 
To this end, it is right and proper for 
the court, when objections are made 
to questions asked a witness, to state 
what the court deems is the proper 
course to be taken.” Britton v. Des 
Moines, ete., R. Co, 12 N.W. 710, 69 
Iowa 540, 542. 


53. Birmingham R., ete., Co. v. El- 
lard; 33 So. 27.6, 185 Ala. 433; 


54. Review of discretion in mat- 
ters pertaining to examination of wit- 
nesses in: 

Civil cases generally see Appeal and 

Error § 2796. 

Criminal cases generally see Criminal 

Law § 3642. 

55. Ala.—Wade v. State, 
164. 

Cal.—People v. Ching Hing Chang, 
16 P. 201, 74 Cal. 389. 

Colo.—Burson v. Bogart, 72 P. 605, 
18 Colo.App. 449. 

Ill.—Chwala v. 
App. 371. 

Bey gree ke v. Griffith, 13 lowa 

N.J.—Donnelly v. State, 26 N.J.Law 
463 [aff 26 N.J.Lav’ 6011; State v. 
Fox, 25 N.J.Law 566. 

Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91; Hopkinson’s Adm’r 
v. Steel, 12 Vt. 582. 


56-57. Arnold v. People, 75 N.Y. 603. 


50 Ala. 


Herbert, 138 Il. 


same title and section number, 


§§ 644-645] 


[§ 644] (2) Order and Course of Examination. 
The order and course of the examination of witnesses 
is ordinarily within the control of the trial court,®® 
which is vested with discretion to determine the or- 
der in which evidence shall be introduced by the par- 
ties,>® and the order®® in which witnesses may be 
The time at which witnesses may be ex- 
amined is similarly a matter within the control and 


examined. 


discretion of the trial court.®? 


Sequence of questions and answers. 
cise of his control over the examination of witnesses, 
it may become the duty of the presiding judge to al- 
low a witness to finish a proper answer to a proper 
question before being pressed with another ques- 


“Tt does not sit as an arbiter mor- 
um quoad the lower courts.” Arnold 
v. People, supra. 


Permitting introduction of evidence 
out of its proper order as harmless or 
prejudicial error see Appeal and Error 
§ 2944. 

58. See infra text and notes 60-64. 


Examination of witnesses as sub- 
ject to control by court generally see 
supra § 643. 

59. U.S.—Putnam v. U. S., 16 S.Ct. 
923, 162 U.S. 687, 40 L.Ed. 1118; Mar- 
row v. United States, 8 F.(2d) 251. 


Ala.—Drum v. Harrison, 3 So. 715, 
83 Ala. 384. 


Cal.—People v. Frank, 18 P.(2d) 
WL, L29 Cal App. 119. 


Conn.—Plumb vy. Curtis, 33 A. 998, 
66 Conn. 154. 


Fla.—Johnson vy. Rhodes, 
439, 62 Fla. 220. 


Mass.—Phillips v. Vorenberg, 156 N. 
BE. 61, 259 Mass. 46; Nolan v. Newton 
Sh Ry. Co., 92 N.E. 505, 206 Mass. 


N.D.—State v. Hazer, 225 N.W. 319, 
57 N.D. 900; State v. Kerns, 198 N.W. 
698, 50 N.D. 927. 


Wash.—Deitchler v. Ball, 170 P. 128, 
99 sy 483. 


W.YV State v. 
495, hg W.Va. 220. 


60. Ga.—Maddox vy. City of Haton- 
ton, |70 S.E. 214, 8 Ga.App. 817. 


Mass.—Commonwealth y. Russ, 122 
N.E. 176, 232 Mass. 58. 


Miss.—Witherspoon vy. Cain, 1 Miss. 
407. 


Tex.—Foster vy. Guerra, 
219 S.W. 295. 


Wis.—St. Paul Fire & Marine Ins. 
Co. v. Laubenstein, 169 N.W. 613, 168 
Wis. 451. 

61. Chwala v. Herbert, 138 I1l.App. 
3871; Duncan v. McCullough, 4 Serg.& 
R. (Pai) 480. 


[a] RBule applied to the postpone- 
ment of the examination of a witness. 
Chwala v. Herbert, 138 Ill.App. 371. 


62. State v. Scott, 80 N.C. 365. 


56 So. 


Williams, 38 S.E. 


(Civ. App.) 


63. Howland v. Jenks, 7 Wis. 57. 
64. Pelamourges v. Clark, 9 Iowa 1. 
65. Mode of: 


Examining deaf mute as within dis- 
cretion of trial court see infra § 661. 


Examining witnesses before grand 
jury see Grand Juries § 106. 
Testifying generally see infra §§ 655-— 
669. 
Deposition see ~Depositions 18 C.J. 
p 598. 


WITNESSES 


In the exer- 


ing.®§ 
66. Ala.—Drum v. Harrison, 3 So. 
715, 83 Ala. 384 
Ark.—Campbell v. State, 38 Ark. 


498. 


Cal.—In re McDonald’s Estate, 215 
Pr p45, Lode Cale evod. 


Colo.—Burson v. Bogart, 72 P. 605, 
18 Colo.App. 449. 


Ga.—Maddox v. City of Hatonton, 
70 S.E. 214, 8 Ga.App. 817. 


Mass.—Kincaide v. Cavanagh, 84 N. 
E. 307, 198 Mass. 34. 


Mich.—Bouma v. Dubois, 135 N.W. 
822, 169 Mich. 422. 


Mo.—Daudt v. Steiert, 205 S.W. 222; 
Brown y. Burrus, 8 Mo. 26; Murphy 
v. Fidelity Nat. Bank & Trust Co., 49 
S.W.(2d) 668, 226 Mo.App. 1181. 


Neb.—Jordan v. State, 163 N.W. 801, 
101 Neb. 430. 


N.C.—State v. Cobb, 
N.C. 418; State v. Kendall, 
340, 143 N.C. 659. 


N.D.—State v. Hazer, 
57. IN-D: 900: 


Okl.—Abrams y. State, (Cr.) 293 P. 
1116; Dixon v. State, 282 P. 686, 45 
OKC re Za. 


Pa.—Dunecan v. McCullough, 4 Serg. 
E&R. 480. 


Tex.—Roach v. State, 41 Tex. 261; 
Foster v. Guerra, (Civ.App.) 219 S.W. 
295; John Toohig & Co. vy. Elliott, 2 
Tex.Unrep.Cas. 641. 


Wis.—St. Paul Fire & Marine Ins. 
Co. v. Laubenstein, 169 N.W. 613, 168 
Wis. 451. 


[a] Ethics of counsel subject to 
the supervisory power and observa- 
tion of the trial judge may be relied 
on to prevent a course of examination 
as is calculated to prejudice the jury 
rather than to illicit facts. Grady v. 
Grand Trunk Western Ry. Co., 160 Ill. 
App. 81. 


[b] Gimitation.—The rule that the 
manner of examination of witnesses 
is to be left to the discretion of the 
trial court is limited by few fixed 
rules flexibly administered. Daudt v. 
Steiert, (Mo.) 205 S.W. 222. 


[c] Reason for rule.—‘‘The entire 
Subject of the manner of the exami- 
nation of witnesses in open court is 
confided, of necessity, to the sound 
discretion of the trial judge. .. . 
The object is to elicit the truth. In 
the accomplishment of this, manner 
is immaterial.” Daudt v. Steiert, 
(Mo.) 205 S.W. 222, 225. 


67. Olive v. Adams, 50 Ala. 373. 


[a] Party called as witness by ad- 
versary.—Under statutory provisions 
abolishing the incompetency of par- 
ties as witnesses in civil cases, a par- 
ty may examine his adversary as a 
witness in open court, and is not com- 


79 S.H. 419, 164 
57 S.E. 


225 N.W. 319, 


‘in actions at law? 
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tion,®? and it is improper for the court to allow the 
examination of a party to be interrupted by ques- 
tions interposed by the opposite party;°* but the 
court has no power to change the question to a wit- 
ness after it has been answered by him.°* 


[§ 645] (3) Mode of Examination.®® 
or manner in which witnesses may be examined is or- 
dinarily subject to the discretion of the trial court.*® 


The mode 


Examination in open court. As ageneral rule wit- 
nesses should be examined in open court,®? and that 
they are so examined has been held not to violate any 
constitutional rights of parties to a secret hear- 


pelled, under other statutory provi- 
sions requiring that examination of 
an adverse party be by interrogatories 
and affidavit, to file interrogatories to 
him. Olive v. Adams, 50 Ala. 373. 


{b] Discussion of rule and reasons 
therefor.—‘How is testimony taken 
With few excep- 
tions, it is taken by the examination 
of witnesses on the trial before the 
court and jury. This is the almost 
universal practice of taking testimony 
in common law cases. And the ad- 
vantages of this method of investi- 
gating facts, where the witnesses are 
orally examined and where their ap- 
pearance, manner and conduct in giv- 
ing their testimony can be seen by the 
court and jury, are too obvious to 
need comment. This method of try- 
ing causes and taking testimony is 
extolled by all writers as constitut- 
ing one of the most valuable and ex- 
cellent features of our common law 
practice. And it is unquestionably 
the safest and most satisfactory 
method of investigating facts, and 
affords the greatest protection to the 
rights and liberties of the citizen.” 
Brown v. Runals, 14 Wis. 6938, 698. 


[ec] In equity.—(1) “It is well 
known that under the old chancery 
system the practice was to take all 
the testimony out of court, before an 
examiner, master, or some other offi- 
cer appointed for that purpose. The 
case was then tried by the chancellor 
altogether on written proofs. But the 
abuses at this system became great 
and crying. The examination of wit- 
nesses was oftentimes needlessly pro- 
tracted, and the expense became enor- 
mous, the fees for taking testimony 
frequently amounting to thousands of 
dollars.” Brown v. Runals, 14 Wis. 
693, 698. (2) A constitutional provi- 
sion giving parties in equity the right 
to have witnesses orally examined in 
court was intended to guard against 
these evils. Brown v. Runals, supra 
(3) And it is no objection to this con- 
struction of the provision that it may 
be inconvenient, #f not impracticable, 
for the court to sit and take the testi-_ 
mony in equity cases because perhaps 
the time required to take the evidence 
before the court in a chancery case 
will be to a great extent compensated 
by the time saved in not having to re- 
view and examine a mass of written 
testimony of an irrelevant character. 

3rown v. Runals, supra. (4) In any 
event, the argument of inconvenience 
cannot prevail to prevent the enforce- 
ment of the provision where a party 
claims the right to have the witnesses 
examined in open court and insists 
on such right. Brown v. Runals, su- 
pra. (5) Necessity for examination 
in open court in equity cases see Eaq- 
uity § 684. 


68. In re Marcus, 248 N.Y.S. 
139 Misc. 675 [aff 247 N.Y. S. 1008, 
App.Div. 731 (motion gr 175 N.B. 
ZOOMING YarsocOpile 
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Imitation or demonstration by examiner. It is im- 
proper in questioning a witness, to prove speed at 
which a person walked, for counsel to walk in the 
presence of the jury and witness, and ask if the 
person walked as fast as that.®® 


Where attorney is witness.7° Where an attorney 
in a case becomes a witness, he ordinarily becomes 
subject to the same rules as those governing the ex- 
amination of other witnesses.7+ 


Use by examiner of statements or other writings.7? 
In examining a witness it may be proper to call the 
attention of the witness to a solemn statement which 
he put into the record and ask him to explain it;7* 
and where, in a criminal ease, the court, on defend- 
ant’s objection, excluded a statement purporting to 
be the statement of defendant at the examining tri- 
al, it was nevertheless held not error to permit the 
district attorney to read questions to defendant from 
the statement.?* It-is unnecessary that counsel first 
read a paper to which he refers in examining a wit- 


WITNESSES 


[§ 645. 


witness leading questions while apparently reading 
from a statement or memorandum, there is no error 
in refusing the adverse counsel permission to see the 
document.*® 


Questions.77 The form’’ and propriety’® of ques- 
tions as well as the manner in which questions may 
be put,8° are within the discretion of the trial court. 


Direct. or cross-examination.?+ Whether a party 
shall be permitted to abandon the cross-examination 
of a witness, called by the opposing party, and to 
make the witness the examiner’s own witness, is a 
matter wholly within the “diseretion of the trial 
court.82 On the other hand, where it is apparent 
that a witness is adverse to the party calling him, it 
may. be proper to permit the direct examination to 
take the character of a cross-examination.** Where 
a witness for plaintiff, in an action™for injuries re- 
ceived in a collision, has stated that™in his judgment 
a street car was going at a certain rate of speed, a 
further question by plaintiff, whether the witness 


ness;75 and where counsel has asked a reluctant ! considered himself safe in saying that it was not 
[a] Under statute.—(1) A statute ]thal v. Bilger, 53 N.W. 255, 86 Iowa]asked of a witness.” Niemeyer v. 

providing that any officer participat- | 246. Chicago, ete, R. Co. 121° N.W. 522; 

ing in a particular form of inquiry, . ait 523, 143 Iowa 127. 

and that any person examined as wit- Ra nee State, (Tex.Cr.) 64 [al Reasons for enle meters 

ness therein who shall disclose infor- aS is ; : pertaining to the form of. questions 

mation obtained therein shall, with 75. Bohen v. North American Life Race Can eR etieca rain alte niet nentnieeees 


certain exceptions, be guilty of a mis- 
demeanor (Gen.Bus.L. § 352), does 
not indicate that the particular form 
of inquiry shall be private rather than 
public. In re Marcus, 248 N.Y.S. 219, 
139 Mise. 675 [aff 247 N.Y.S. 1008, 232 
App.Div. 731 (motion gr 175 N.E. 344, 
255 N.Y. 639)]. (2) Thus, under such 
statute, it was held that certain offi- 
cials of an insolvent bank were not 
deprived of any constitutional rights 
by the fact that an investigation into 
the bank’s affairs and management, 
under the direction of the attorney- 
general, called for a public hearing. 
In re Marcus, supra. 


69. Linehan vy. State, 
113 Ala. 70. 


70. Permitting attorney as witness 
to testify in narrative form see infra 
§ 664. 


71. Mohler v. Commonwealth, 111 
SUB 454,032" Vian 713,713.05 


“When one deems it to be his duty 
to testify in a case in which he also 
appears as an attorney, he is, while a 
witness, subject to all the limitations 
imposed upon other witnesses.” Moh- 
ler v. Commonwealth, supra. 


[a] Where prosecuting attorney 
deems it his duty to testify, he is, 
while a witness, subject to all the 
limitations imposed on other witness- 
es. Mohler v. Commonwealth, 111 S. 
Hy 454, 132) Va, 123. 


72. Use of writings or other physi- 
cal objects in testifying to illustrate 
testimony see infra § 669. 


21 So. 497, 


73. Rosenthal v. Bilger, 53 N.W. 
255, 86 Iowa 246. 
fa] Tllustrations.—Where, in an 


action on a lost supersedeas bond, a 
witness admitted that he prepared the 
abstract on the appeal by defendant 
in the case which the bond was al- 
leged to have been given, but his 
memory as to the bond was defective, 
it was proper to ask him why he had 
stated in such abstract that defendant 
had ‘‘filed in said supreme court his 
supersedeas bond, with sureties ap- 
proved by the clerk thereof.’”’ Rosen- 


Ins. Co., of Chicago, 177’N.W, 706, 188 
Iowa 1349. 


[a] Objection to an offer of an ex- 
hibit for the purpose of examining a 
witness was properly sustained, be- 
cause it was unnecessary to read it to 
enable counsel to examine the witness 
concerning it. Bohen v. North Amer- 
ican Life Ins. Co., of Chicago, 177 N. 
W. 706, 188 Iowa 1349. 


76. Robinson v. State, (Tex.Cr.) 49 
S.W. 386. 


77. Questions generally see infra 
§§ 670-717. 


Discretion of court as to permitting 
questions objected to as leading see 
infra § 687. 


78. Colo.—Ewing v. People, 284 P. 
841, 87 Colo. 6; Burson y. Bogart, 72 
P. 605, 18 Colo.App. 449. 


Conn.—Tyler v. Waddingham, 20 A. 
335; 58 Conn. 375, 8 L.R.A. 657. 


Idaho.—State v. Larsen, 246 P. 313, 
42 Idaho 517. 


Tll—Mayville v. French, 92’ N.E. 
919, 246 Ill. 434. 


Ind.—Week v. Rawie, 
48 Ind.App. 599. 


Iowa.—Hoffman v. Cedar Rapids & 
M. C. Ry. Co., 139 N.W. 165, 157 Iowa 
655, Ann.Cas.1915C 905; Niemeyer v. 
Chicago, etc., R. Co., 121 N.W. 522, 143 
Iowa 127. 


Mass.—Commonwealth v. Russ, 122 
N.E. 176, 232 Mass. 58. 


N.J.—State v. Rubenstein, 140 A. 
287, 104 N.J.Law 291. 


N.Y.—Totten v. New York, etc., R. 
Co;, SUOUNG Yio. wollte 


Ohio.—Rose Co. yv. ail 169 N. 
E. 716, 33 Ohio App. 488 


Wis.—St. Paul Fire & Marine Ins. 
Co. v. Laubenstein, 169 N.W. 613, 168 
Wis. 451. 


“The court has, of course, a reason- 


able discretion in determining the 
character of questions which may be 


96 N.E. 206, 


are within the discretion of the trial 
court for the purpose of maintaining 
the orderliness of the proceedings. 
State v. Rubenstein, 140 A. 287, 104 
N.J.Law 291. 


[b] Questions designed to elicit 
certain facts and to exclude others.— 
It is in the discretion of the court to 
exclude questions framed with the de 
sign to call out certain facts and ex- 
clude other facts connected with the 
same transaction. Tyler v. Wadding- 
aay 20 Ax, 38,075.09 CONN.3.0 5,40. debian 


[c] Incorporating witness’ last 
answer into following question.— 
The trial judge’s admonition to de- 
fendant’s attorney not to incorporate 
the witness’ last answer in the next 
question to be propounded was held 
to be a matter entirely in the hands 
of the court. State v. Sipe agate: 140 
A. 287, 104 N.J.Law 291 


Horm of anestions generally see in- 
fra §§ 671-698. 


79. Harris 'v. Central ‘R:Co.,.3 S.E. 
355, 78 Ga. 525. 


[a] Misrecital of testimony by ex- 
amining counsel.—Propriety of allow- 
ing a Tine of examination calculated 
to lead the witness into error by rea- 
son of the examining counsel’s mis- 
recital of testimony given by the wit- 
ness is within the discretion of the 
trial court. Harris v. Central R. Co., 
3 S.E. 355, 78 Ga. 525. 


80. Mayville v. French, 
919, 246 Ill. 434. 


81. hhuenearingd see infra §§ 655-669, 
835-85 
oe ee of: 


Adverse party as on cross-examina- 
tion see infra § 778. 


92 N.E. 


Unwilling or hostile;witness oh lead- 
ing questions see infra § 691. 


82. Reeves & Co. v. Younglove, 145 
N.W. 502, 164 Iowa 151. 


83. People v. Mather, 4 Wend. (N. 
‘Yepiewied, cakimeAan: Deeet ais 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 645-646] 


running at a greater speed, is not objectionable as 
cross-examination of his own witness.§* 


[§ 646] (4) Length and Extent of Examination.*® 
Although the examination of witnesses must be util- 
ized for the purpose of getting the truth of the point 
examined,*® subject to the right of either party, if 
he insists on it, to have a witness state fully on the 
stand all the details of his testimony,** and subject 
to certain exceptions hereinafter noted,** the exam- 


84. Price v. Charles Warner Co., 
42 A. 699, 17 Del. 462. 


85. Extent of examination of wit- 
nesses in criminal cases generally see 
Criminal Law § 2141. 


86. Marshall v. Brown, 
13, 205 Mo.App. 390. 


87. Goldman y. Ashkins, 165 N.E. 
513, 266 Mass. 374; Eames v. Hames, 
41 N.H. 


[a] For sain pi6) the court can- 
not properly limit the direct examina- 
tion of a witness to the single inquiry 
whether or not he has heard the tes- 
timony of a preceeding witness, and 
concurs therein. Eames v. Hames, 41 
sine & aoe le ged 

88. See infra text and notes 10, 13- 
Ei és 

89. Rosser v. McColly, 9 Ind. 587; 


Mulhollin vy. State, 7 Ind. 646; Gold- 
man y. Ashkins, 165 N.E. 513, 516, 266 


224 S.W. 


Mass. 374; State v. Southern, 19 So. 
668, 48 La.Ann. 628; Morein v. Solo- 
mons, 41 S.C.L. 97. And see cases 


infra notes 92-99. 


“The direct and cross-examination 
of witnesses is in general and within 
reasonable limits subject to the pow- 
er of the trial judge as to length.” 
Goldman v. Ashkins, supra. 


[a] Discussion of question.—‘It 
may be that time is wasted by the 
prolix examination of witnesses. 
This doubtless is due to various caus- 
es. Loyalty to the court, a sense of 
justice, a due appreciation of their 
obligation to the public, the ability 
and training, of the members of the 
bar, are important factors. Trials 
ought not to be permitted to be too 
prolonged. Examination of witnesses 
ought to be as, brief as is practicable. 
Questions should be concise, and di- 
rected to a definite object, not ram- 
bling and scattered. The trial ought 
continuously to march forward with- 
out repetitions and without diversions 
into collateral or disconnected mat- 
ters.” Goldman v. Ashkins, 165 N.E. 
513, 516, 266 Mass. 374. 


Examination of witnesses subject to 
control of trial court generally see 
supra § 643. 

90. U.S.—Cochran v. U. S., 15 S.Ct. 
628, 157 U.S. 286, 39 L.Ed. 704; Fire 
Ass’n of Philadelphia v. Oneida Coun- 
ty Macaroni Co., 294 F. 633. 


Cal.—People v. Fowler, 174 P. 892, 
Lis Cals 6bise Vates” vee NLorotuises' E. 
(2d) 519, 120 Cal.App. 710. 


Hawaii.—Smith v. Laamea, 29 Ha- 
waii 750. 

Ind.—Lockwood v. Rose, 
710, 125 Ind. 588. 

Mich.—Lewis v. Whitney, 213 N.W. 
456, 238 Mich. 74; Bouma vy. Dubois, 
135 N.W. 322, 169 Mich. 422. 

Minn.—McKinley v. Macbeth, 129 N. 
W. 216, 389, 113 Minn. 148. 
' Mo.—Howard v. Fred Schmitt Re- 
alty & Investment Co., (App.) 7 S.W. 
(2d) 448. 

Okl.—Stallaby v. Gallagher, 268 P. 


25 N.E. 


‘ 


q 
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ination of witnesses is in general within the control 
and discretion of the trial court both as to the length 


of the examination,®® and the extent to which a wit-. 


tamenl 2 


308, 131 Okl. 242; Ralston v. State, 
(Cr.) 22 P.(2d) 1038; Abrams v. State, 
(Cr.) 293 P. 1116; Dixon v. State, 282 
P. 686, 45 Okl.Cr. 214; Campbell v. 
State, 214 P2738, 28 OklCr. 250. 


Pa.—Heinrich Chemical Co. v. 
Ingram, 159 A. 77, 104 Pa.Super. 257. 


R.I.—Walker y. Walker, 67 A. 519. 


Tex.—San Benito Bank & Trust 
Co. v. Wait, (Civ.App.) 300 S.W. 659. 


"re In re Rahn’s Will, 209 Ill.App. 
4, 


[a] Other statements of rule.—(1) 
“The scope of both direct and cross- 
examination of witnesses rests large- 
ly in the discretion of the trial court.” 
Ralston v. State, (Okl1.Cr.) 22 P.(2d) 
1038, 1039. (2) “A wise discretion 
should be indulged the trial judge in 
curtailing it when counsel go too far 
afield.” Lewis v. Whitney, 213 N.W. 
456, 457, 238 Mich. 74. 


[b] Deposition.—(1) Whether coun- 
sel may interrogate the opposing par- 
ty with reference to his deposition 
has been regarded as discretionary 
with the trial court. Howard v. Fred 
Schmitt Realty & Investment Co., 
(Mo.App.) 7 S.W.(2d) 448. (2) Use of 
depositions as evidence generally see 
Depositions §§ 342-374. 


[ec] In criminal cases.—(1) Al- 
though it has been held that the ex- 
tent to which a prosecuting attorney 
may examine a witness in a criminal 
proceeding is within the discretion of 
such attorney (see Criminal Law § 
2148), (2) in a homicide case, scope 
of an examination concerning a pre- 
vious altercation, wherein defendant 
made a threat, rests largely in the 
discretion of trial court, as enough of 
the circumstances must be given to 
enable the jury to understand the 
purport and purpose of the threat 
(People v. Fowler, 174 P. 892, 178 Cal. 
657). (8) Examination of accused as 
witness in his own behalf as subject 
to discretion of court see infra § 662. 
(4) Defendant in criminal prosecution 
as subject to impeachment see infra 


§ 990 


[d] Examination as to questions 
asked witness at prior trial.—It is 
within the discretion of the trial court 
to refuse to allow counsel to examine 
his own witness as to what questions 
were not asked him at a prior trial. 
Walker v. Walker, (R.I.) 67 A. 519. 


[fe] On amendment of pleading.— 
In an action based on a charge of 
fraud, where there was no direct al- 
legation that there was a misrepre- 
sentation as to a particular matter, 
it may be within the discretion of the 
trial court to refuse to permit an ex- 
amination as to that matter except 
after an amendment of the pleadings 
at the expense of complainant, so as to 
allege that matter. Biel v. Union Fuel 
& Ice Co.; 177 PB. 18138; 105 Wash.) 41. 


91: Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 F. 
633; Robinson v. Cutter, 40 N.E. 112, 
1638 Mass.’ 377; Carey v. Brooklyn 
Heights R. Co., 108 N.Y.S. 1034, 124 
App.Div. 524. 


ness may be examined,®° especially with respect to 
collateral matters.®+ 
as to the length of the examination the court may ex- 
ert its power to prevent useless delays during the 
Therefore the court may, by appropriate 
action, properly prevent unnecessary and prolix ex- 
amination,®* and it is the duty of the trial court to 


In the exercise of its control 


[a] Matters of preliminary char- 
acter.—(1) The examination of a wit- 
ness as to matters of a preliminary 
character, and designed fully to 
identify the witness, his background, 
and his connection with the case, 
rests largely within the discretion of 
the trial judge. Fire Ass’n of Phila- 
delphia v. Oneida County Macaroni 
Co., 294 F. 683. (2) Thus questions 
as to the witness’ age, residence, con- 
ditions in life, employment, and activ- 
ities may be directed toward aiding 
the jury in setting a proper estimate 
on the testimony of the witness and 
to explain his connection with the 
ease. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., supra. 
(3) Whether examining counsel may 
be permitted to ask a witness whether 
he had been drunk the day before he 
testified was held to be a matter with- 
in the discretion of the trial court. 


Johnson v. State, 113 N.W. 674, 133 
Wis. 453 
[b] Damages.—Witnesses on a 


question of damages may be question- 
ed as to collateral matters which may 
aid in ascertaining the damages. 
Aurora v. Love, 93 Ill. 521. 


92. State v. Caron, 42 So. 960, 118 
La. 349; Peck v. Richmond, 2 E.D. 
Smith (N.Y.) 380; State v. Bean, 52 
AS26909 G4cVete0 4 tals, 


[a] Reasons for rule.—(1) “It is 
often needful to exercise such con- 
trol, in order to prevent waste of time 
and unnecessary taxing the minds of 
the jury.” State v. Bean, 52 A. 269, 
270, 74 Vt. 111. (2) “Such a power is 
indispensable to the orderly conduct 
of a trial, and necessary to enable the 
court to bring the cause to a termina- 
tion.” Peck v. Richmond, 2 E.D.Smith 
(N.Y.) 380, 381. 


[b] ‘“Sxercise of this power is a 
matter of some delicacy, and it should 
only be exercised in cases which clear- 
ly require its interposition; and, to 
some extent, that exercise must be re- 
garded as resting in the sound discre- 
tion of the court.” Peck v. Richmond, 
2 H.D.Smith (N.Y.)) 380, 382. 


93. Safford v. U. S., 252 F. 471, 164 
C.C.A. 655; State v. Louviere, 124 So. 
188, 169 La. 109: Peck v. Richmond, 2 
B.D.Smith (N.Y.) 380. 


“In these matters, the judge has 
some discretion to be exercised in the 
interest of justice and with a due re- 
gard to the rights and interests of 
the parties.” O’Neil v. Dry Dock, EB. 
Be Sus. IRE Co.; Wa QuED We 84, 129 N.Y. 
Lo; doh. 20 Am.S.R. 512 [quot Astruc 
Ve. tary 'Co;, 182 “R, 705 (rev on other 
grounds 193 F. 631, 113 C.C.A. 499, 40 
L.R.A.N:S. |79))]. 


[a] Neither party nor counsel has 
right so to prolong trial.—(1) ‘“Nei- 
ther a party nor his counsel is at 
liberty to persist in a course of in- 
quiry vexatious to the witness, tend- 
ing to delay or embarass his ad- 
versary, hindering the course of jus- 
tice, or disrespectful to the court.’ 
Peck v. Richmond, 2 E.D.Smith (N.Y.) 

380, 382. (2) “The counsel of a party 
cannot ask as a right unreasonably te 
prelong a trial, by the examination 


480 [70 C.J.] 
halt the examination of a witness®* and to send him 
from the stand®® whenever, because of an improper 
course of examination tending to delay and embarass 
the adverse party or to hinder the course of justice, 
the ends of justice cleary require such action on the 
part of the court. Similarly the court may stop a 
course of examination which does not tend to throw 
any light on the issues.°® Where a witness has been 
fully examined on a particular point, the court may, 
in its diseretion, properly refuse to permit the wit- 
ness to be further examined on that point;°* and a 
witness who is called by plaintiff to state a particular 
fact cannot be led to make a full statement of defend- 
ant’s ease which is not yet opened to the court and 
jury.°’ Whether the court shall direct a witness to 
ascertain some fact in order to be able to testify to 
it, is discretionary with the court.°® It should at all 
times, however, be careful not to sacrifice any right 
of a party for the sake of saving time. 


Limitation to matters within knowledge of witness 
and material to inquiry. Since the testimony of a 
witness should be confined to matters within his own 
individual knowledge and to estimates by his own 
individual judement,? 2 the trial judge may, where a 
witness has told all he knows about the subject un- 
der investigation, exclude further questions thereon,’ 
indeed, it may be the duty of the trial judge to stop 
the examination of a witness who has stated that he 


of witnesses.” O’Neil v. Dry Dock, E. 
B & By RR. Coj729° NB. 845 129 NEY. 
180..131, 26 Am.S.R. 512 [quot Astruc 
v.' Star Co., 182 B..705 (rev:on other 
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In a prosecution for grand larceny it 5. 
was not improper for the court to re- 
fuse to permit defendant, on his ex- 


amination in chief, to testify further 


[§ 646 


knows nothing more about the matter under consid- 
eration than that to which he has already testified.* 
It is beyond the scope of proper examination to ask 
a witness if the testimony of a prior witness is cor- 
rect,® and a witness who has denied knowledge of the 
christian name of a certain person cannot be required 
to ask another person, then in court, what such name 
is in order to elicit the information.® The trial court 
may properly state wherein a line of examination is 
immaterial,’ and should restrict the same to matters 
material to the inquiry under consideration.® Thus 
the court may interrupt a witness in order to prevent 
the eliciting of incompetent evidence.® 


Where party has to prove negative. A wide lati- 
tude of examination should also be allowed to a par- 
ty who has to prove a negative.?° 


Reproving counsel.11 When necessary so to do, 
the trial court may properly reprove counsel in its 
examination of witnesses in order to keep the trial 
within some bounds or limit.1? 


Cases involving fraud; examination of adversary 
or hostile witness.1* While it is true that, where 
“fraud is involved in the trial of a case, ihe courts 
are liberal in allowing a wide range in the introdue- 
tion of testimony,'* unlimited examination of wit- 


Missouri, ete., R. Co. v. Lycan, 


47 PB. 526, o7 Kan. 635. 
6. Wehrkamp v. Willet, 4 Abb.Dec. 
(N.Y.) 548, 1 Keyes 250. 


grounds 193 F. 631, 113 C.C.A. 499, 40 
L.R.A.N.S. 79) J. 


[b] Frivolous and impertinent in- 
quiries.—‘‘Where a party attempts, by 
frivolous and impertinent inquiries, 
to retard the course of justice, and 
needlessly occupy time, the court may 
correct the abuse by refusing to per- 
mit the party to continue the examin- 
ation.” Peck v. Richmond, 2 E.D. 
Smith GN.) «380,331. 


94, State v. Louviere, 124 So. 188, 
169 La. 109; Peck v. Richmond, 2 ED) 
Smith (N.Y.) 380, 381. 


Tt. 1s) the duty of the court 
to exercise that power whenever the 
ends of justice clearly require its in- 
terposition.” Peck v. Richmond, su- 
pra. 

[a] Objection unnecessary.—‘‘The 
trial judge can and ought to interfere, 
even in the absence of objection by 
opposing counsel, with a useless and 
irrelevant examination of a witness, 
in order to prevent the waste of time 
and distraction of the attention of the 
jury.’ State v. Louviere, 124 So. 188, 
191, 169 La. 109. 


95. Peck v. Richmond, 2 E.D.Smith 
CN. Y.). 380 

96. State v. Caron, 42 So. 960, 118 
La. 349 


97. James Bailey Co. v. Darling, 
111 A. 410,119 Me. 326; Barrelle v. 
Pennsylvania R. Co., 4 N.Y.S. 127 [aft 
24 N.E. 1099, 121 N.Y. 697]; State v. 
Bean, 52 A. 269, 74 Vt. 111. 


[a] Tllustrations.—(1) Although a 
party has not rested his case, a re- 
fusal to allow him to be asked a ques- 
tion on a subject on which he has been 
thoroughly examined is within the 
discretion of the trial court. Barrelle 
v. Pennsylvania R. Co., 4 N.Y.S. 127 
[aff 24 N.H. 1099, 121 N.Y. 697]. (2) 


as to the efforts he made to find an 
absent witness, when defendant’s tes- 
timony had gone far enough fairly 
and reasonably to account for the sup- 
posedly absent witness’ nonproduc- 


tion. State v. Bean, 52 A. 269, 74 Vt. 
alalale, 
98. Farmers’ Bank v. Strohecker, 9 


Watts (Pa.) 237. 


99. People v. Ching Hing Chang, 16 
P.-201, 74 Cal. 389. 


fa] Rule applied.— Whether a 
court should instruct a witness to as- 
certain a certain fact during a recess 
was discretionary with the court. 
People v. Ching Hing Chang, 16 P. 201, 
74 Cal. 389. 


1. Bishop v. Copp, 114 A. 682, 96 
Conn. 571; Rooker v. Deering South- 
western R. Co., 226 S.W. 69, 206 Mo. 
App. 79. 

[a] For example, in the exercise of 
such discretion the trial court should 
not unduly restrict a party in the 
presentation of his evidence. Bishop 
v. Copp, 114 A. 682, 96 Conn. 571. 


2. See infra § 658. 


3. Tampa Drug Co. v. Berger, 67 
So. 97, 68 Fla. 344; Larabee vy. Lara- 
bee, 88 N.E. 1037, 240 Ill. 576. 


met ieee A! questions generally 
see infra § 7 


4 San Benito Bank & Trust Co. 
v. Wait, (Tex.Civ.App.) 300 S.W. 659. 


[a] Reason for rule.—‘The wit- 
ness had definitely stated that he 
knew nothing further than he haa 
already testified about the matter, and 
it was the duty of the court, in the 
interest of the orderly dispatch of 
business, to put a stop to an apparent- 
ly fruitless examination.” San Beni- 
to Bank & Trust Co. v. Wait, (Tex.Civ. 
App.) 300 S.W. 659. 


7. Olson y. Solverson, 38 N.W. 329, 
71 Wis. 663. ~ 


8 Kenyon v. Woodruff, 33 Mich. 
310; State v. Von Der Linden, 147 A. 
636, 105 N.J.Law 618; Olson v. Sol- 
verson; 38 N.W. 329, 71 Wis. 663. See 
Rankin v. Sharples, 69 N.E. 9, 206 I11. 
301 (holding that a remark by the 
court that it would permit the witness 
being examined to answer a particu- 
lar question but that it was not per- 
tinent was not a fatal error where the 
information sought to be elicited was 
not relevant to the case under con- 
sideration). \ 


9. Kenyon v. Woodruff, 33 Mich. 
310. 

[a] Rule applied.—The court was 
held to have properly interrupted a 
witness who was proceeding, after ob- 
jection by counsel on the other side, 
to testify to advice of the witness’ 
counsel, which advice, so far as the 
record showed, appeared to be mere 
hearsay. Kenyon v. Woodruff, 33 Mich. 
310. 


10. Anderson v. Russell, 34 Mich. 


109. 

11. Control of court as affecting 
counsel in examination of witnesses 
generally see supra § 643. 


12. Rice v. U. S., 35 Fac2a) 6895697 
[cert den 50 S.Ct. 246, 281 U.S. 780, 74 
L.Ed. 1146]. 

“This is what is expected of a 
strong trial judge.’’ Rice v.. U. S., 
supra. nN 

13. Examination of adverse party 


as on cross-examination see intra § 
778. 

14. Biel v. Union Fuel & Ice Co., 
177 P. 813, 105 Wash. 41. And see cas- 
es infra note 17. 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 


A 


oe oa : m 


§§ 646-649] 


nesses should not be permitted in such cases.” 
Where a party calls his adversary to the stand, it is 
proper to allow such an examination as will elicit the 
facts,® and where the circumstances are such that 
a party is compelled to call his adversaries or other 
hostile witnesses to the stand, considerable latitude 
should be permitted.1* 


[§ 647] (5) Time for Determination of Questions. 
Questions respecting the mode of examining a wit- 
ness or relative to the scope of interrogation allow- 
able in the examination should be raised and dispos- 
ed of while the witness is on the stand.1§ 


[§ 648] 3. Repetition and Correction of Testi- 
mony.!® Although the trial judge may, during the 
examination of a witness, properly restrain the un- 
necessary repetition of testimony?® and may prop- 
erly state that a question has been sufficiently an- 
swered when such is the case,?! if it appears to the 
court that a juror has failed to hear the evidence giv- 
en by a witness, the latter should be required to re- 
peat his evidence, or such part thereof as the juror 
has failed to hear.?? 


5. Lewis v. Whitney, 213 N.W. 


1 
456, 457, 238 Mich. 74. 
“It [the rule] does not require the 
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tributive share in the ancestor’s es- 
tate, where plaintiffs’ witness testified 
that the ancestor said he was going to 
leave it with defendant, .the court’s 
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Correction of testimony. A witness who has giv- 
en out an erroneous impression of the facts concern- 
ing which he is testifying has a right to make a cor- 
rection in the presence of the jury,?° and, if a wit- 
ness who has made a mistake in his testimony cannot 
be recalled for the purpose of correcting such mis- 
take, another person who knows how such mistake 
arose should be permitted to account for it.2* Such 
correction is for the jury to weigh as a part of the 
credibility of the witness.2° Where the attention of 
the trial court is called to the fact that witnesses 
have been improperly examined along a certain line, 
the court may correct the mistake by instructing the 
jury to disregard the evidence admitted along that 
line and by permitting the witnesses. to be reéxam- 
ined on the correct theory.?°® 


[§ 649] 4. Notice to Witness of Purpose of In- 
quiry. A witness who is summoned to appear before 
examining authorities before he is called on to tes- 
tify is entitled to reasonable information as to the 
purpose of the inquiry.?? 


Walker v. Walker, 14 Ga. 242; Moreau 
v.. Grandmaison, 189 N.W. 860, 220 
Mich. 238; Erickson v. Milwaukee, 
ete; IR. Co:,°153 INPWi eos] oa eblrehs 


trial judge to receive immaterial or 
incompetent testimony or to admit 
testimony which has no bearing on the 
questions involved.” Lewis v. Whit- 
ney, supra. 


16. North American Restaurant, 
etc., House v. McElligott, 81 N.E. 388, 
227 Ill. 317 [aff 129 Ill.App. 498]. 


[a] Rule applied as against an ob- 
jection that the court permitted a par- 
ty in interest as witness to be exam- 
ined in a manner which amounted to a 
cross-examination by the party on the 
other side who called him. North 
American Restaurant, etc., House v. 
McElligott, 81 N.E. 388, 227 Il. 317 
{aff 129 Il].App. 498]. 


17. | Reiter vy. Pollard, (225° RP. '222, 
75 Colo. 203; Miller v. Denman, 95 
PGi, 49° Wash: 207167 LROA.Ns. 
348. 


[a] Rule applied.—In an action, by 
a corporation secretary, as indorsee 
for value from the corporation on two 
notes given for stock, against the 
maker’s administrator, defendant be- 
ing forced to rely on hostile witnesses, 
officers of the corporation, for evi- 
dence to defeat recovery, refusal to 
admit his examination into the cir- 
cumstances of the giving of a third 
note, secured by mortgage, and part of 
the entire transaction, although not 
Sued on, was improper, since in such 
case a wide range of examination 
Should be indulged. Reiter v. Pol- 
lard, 225 P. 222, 75 Colo. 203. 


18. Holbert v. State, 9 Tex.App. 
219, 35 Am.R. 738. 


[a] Argument of counsel is too 
late a stage in the proceeding to raise 
the question for the first time. Hol- 
bert v. State, 9 Tex.App. 219, 35 Am.R. 
738. 

19. Questions calling for repetition 
of testimony see infra § 712. 


Repetition of questions generally 
see infra § 711. 


20. Durrett v. McWhorter, 129 S.E. 
870, 161 Ga. ‘179. 


{a] Rule applied.—In a suit by co- 
heirs to set aside deeds of an ancestor 
to defendants and to recover a dis- 
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_ 


interruption of the witness, stating 
that the witness had repeated that and 
need not tell it any more, was held 
not to show a leaning toward defend- 
ants, nor was it calculated to preju- 
dice the jury against plaintiffs. Dur- 
rett v. McWhorter, 129 S.E. 870, 161 
Ga. 179. 


21. Highley v. Metzger, 58 N.E. 
407, 187 Ill. 287 [aff 86 Ill.App. 573]; 
Chicago City R. Co. v. McLaughlin, 
34 N.E. 796, 146 Ill, 353 [aff 40 Ill. 
App. 496]. 


22. Haddix v. State, 107 N.W. 781, 
76 Neb. 369. 


23. Conn.—Plumb v. Curtis, 33 A. 
998, 66. Conn. 154. 


ja.—Jesse v. State, 20 Ga. 
Walker v. Walker, 14 Ga. 242. 


Mich.—Moreau v. Grandmaison, 189 
N.W. 860, 220 Mich. 238; Erickson v. 
Milwaukee, ete., R. Co., 538 N.W. 393, 
93 Mich. 414. 


Or.—Pacific Export Lumber Co. v. 
North Pac. Lumber Co., 80 P. 105, 46 
Or. 194. See Willis v. Horticultural 
Fire Relief of Oregon, 152 P. 259, 77 
Or. 621 (dictum). 


Tex.—Teutonia Ins. Co. yv. Tobias, 
(Civ. Apps) S145 - SW ibis Bird “sv. 
State, 252 S.W. 540, 94 Tex.Cr. 650. 


Vt.—Capital Garage Co. v. Powell, 
118°A.3+883, 96 Vit.) 22:7: 


See Barton v. Dyer, 220 P. 488, 38 
Idaho 1 (dictum). 


[a] Reason for rule. — Where a 
witness through forgetfulness, or in- 
advertence, misstates a fact and, on 
reflection, discovers the mistake, 
should he be denied the privilege of 
correcting it he would be guilty of 
moral, if not of, legal perjury. Walk- 
er v. Walker, 14 Ga. 242. 


[b] Time.—The opportunity to 
make the correction should be sought 
at the earliest convenient -time. 
Plumb v. Curtis, 33 A. 998, 66 Conn. 
154. 


{c] Recall of witness.—(1) The 
witness may be recalled for this pur- 
pose. Plumb v. Curtis, 33 A. 998, 66 
Conn. 154; Jesse v. State, 20 Ga. 156; 


156; 


414; Teutonia Ins. Co. vy. Tobias, «Tex. 
Civ.App.) 145 S.W. 251; Bird v. State, 
252 S.W. 540, 94 Tex.Cr. 650; Capital 
Garage Co. v. Powell, 118 A. 8838, 96 
Vt. 227; Piper v. Oakland Motor Co., 
HOGA. 9115992, 945 Vita 2118 Feit Gxeilt 
(2) Recall of witnesses generally see 
infra §§ 773-776. 


_24. Willis v. Horticultural Fire Re- 
lief of Oregon, 152 P. 259, 77 Or. 621. 


25. Teutonia Ins. Co. v. Tobias, 
(Tex.Civ.App.) 145 S.W. 251; Bird v. 
State, 252 S.W. 540, 94 Tex.Cr. 650. 
See Willis v. Horticultural Fire Relief 
es sem 152: P. 259, 77 Or. 627 aie- 
um). 


26. Chesapeake & O. Ry. Co. v. 
pteay 134 (SW L169, Jeeta Key 
Oe 


“Tt frequently happens in the trial 
of cases that questions are asked, and 
a line of examination pursued, with 
the approval of the court, and after- 
wards during the trial the evidence is 
excluded; but conduct of the 
trial within reasonable limits, espec- 
ially in the admission and excinsion 
of evidence, is and should be left to 
the sound discretion of the trial 
judge.” Chesapeake & O. Ry. Co. v. 
Stein, supra. 


[a] Illustration.—The trial judge, 
on discovering his error in ruling as to 
the measure of an abutter’s damage 
for use of a street of defendant rail- 
road company, properly instructed the 
jury to disregard the evidence on the 
question of damages and permitted re- 
examination of the witnesses on the 
correct theory. Chesapeake & O. Ry. 
nip v. Stein, 184 S.W. 1169, 142 Ky. 


Reéxamination of witnesses gen- 
erally see infra §§ 779-868. 


27. McCarthy v. Clancy, 
551, 110 Conn. 482. 


[a] “Reasonable notice to him is 
the test, having regard to a fair op- 
portunity to him to protect his rights 
and also to the rights of the public 
in the discovery and prosecution of 
crime,” McCarthy v. Clancy, 148 A. 
551, 559, 110 Conn. 482. 


[b] Reason for rule.—“A witness 


148 A. 


482 [70 C.J.] 


[§ 650] 5. Oath. or Affirmation?*—a. Necessity 
Ordinarily, before a wit- 
ness is allowed to give his testimony, he must be 


for Swearing Witness.?° 


WITNESSES 


sworn to tell the truth,?° and a claim of the privilege 


summoned before the examining au- 
thorities, before he is called upon to 
testify, is entitled to reasonable in- 
formation as to the purpose of the in- 
quiry, for in no other way can his 
rights be properly protected.” Mc- 
Carthy v. Clancy, 148 A. 551, 559, 110 
Conn. 482. 

[ec] Nature of proceedings to 
which witness called.—‘If that in- 
quiry concerns a specific offense, the 
commission of which there is reason 
to suspect, this ought fairly to be sug- 
gested to him; -if the inquiry is to be 
broader, he should be advised at least 
in general terms of its purpose.” Mc- 
Carthy v. Clancy, 148 A. 551, 559, 110 
Conn. 482. 


28. Oaths and affirmations general- 
ly see Oaths and Affirmations 46 C.J. 
p 837. 


Oath by: 
Juries see Juries §§ 492-498. 


Witnesses before coroners see Coron- 
ers § 21 
29. Swearing of witnesses: 

Before grand juries see Grand Juries 
$§ 102, 108. 

Error 1n, as ground for new trial see 
New Trial § 54. 


Necessity for swearing witnesses 


Hearings before arbitrators see Arbi- 
tration and Award § 188. 

Proceedings for removal of municipal 
officers, agents, or employees see 
Municipal Corporations § 1129. 


30. Ark.—Walker v. Noll, 122 S.W. 
488, 92 Ark. 148. 


Ill.—Ivanhoe v. Buda Co., 251 Ill. 
App. 192. 

La.—State v. Bussey, 
162 La. 393. 

Me.—Hawks v. Baker, 6 Me. 72, 19 
Am /D, 191. 

Miss.—Barr v. State, 23 So. 628. 

Mo.—State v. Jackson, 2 S.W.(2d) 
758, 318 Mo. 1149. 

Mont.—In re Eakins’ Estate, 208 P. 
956, 64 Mont. 84 

N.J.—Anderson v. Barnes, 
Law 208. 

N.Y.—People v. Hartnett, 208 N.Y.S. 
246, 249, 124 Misc. 418 [quot Cyc]. 

N.C.—State v. Smith, 78 N.C. 462. 

Or.—State v. Tom, 8 Or. 177. 


Tex.—Conyer v. Burckhalter, (Civ. 
App.) 275 S.W. 606; Cauble v. Key, 
(Civ.App.) 256 S.W. 654. 


W.Va.—State v. Lowry, 24 S.E. 561, 
42 W.Va. 205. 


“In the absence of evidence satis- 
factorily showing a waiver, the testi- 
mony, upon which an adjudication in 
either a civil or criminal case is made, 
must be under oath.’”’ People v. Hart- 


110 So. 626, 


1 NJ. 


nett, 208 N.Y.S. 246, 249, 124 Misc. 
418. 
[a] “Sworn as a witness.”—(1) 


“Sworn as a witness’”’ may, depending 
on the context in which the phrase 
is used, have reference to the several 
methods, including affirmation by 
which a person, produced for the pur- 
pose of giving testimony, might be- 
come a witness. State v. Levine, 162 


A. 909, 109 N.J.Law 503. 
and “sworn” defined 
Swear 60 C.J. p 1196. 


[b] Trial judge.—(1) In a con- 
tempt proceeding against counsel for 
preparing an affidavit of the trial 
judge’s disqualification, unsworn tes- 
timony of such judge was held to be 
inadmissible. Ex parte Cunha, 11 P. 
(2a) 902, 18 P.(2d) 979, 123 Cal.App. 
625. (2) In a habeas corpus pro- 
ceeding, where the parentage of a 
child was in question, it was error for 
the judge to read into the record the 
result of his personal examination of 
birthmarks on the child, without be- 
ing sworn or examined as a witness, 
for, in assuming the role of a witness, 
the judge must do so in accordance 
with rules of procedure as to other 
witnesses. Conyer v. Burckhalter, 
(Tex.Civ.App.) 275 S.W. 606 [error 
dism (Commn.App.) 7 S.W.(2d) 73]. 


[ec] Counsel.—(1) A statement in 
open court by counsel for one of the 
parties, who was not sworn as a wit- 
ness, cannot be considered as estab- 
lishing the fact stated. In re Eakins’ 
Estate, 208 P.°956, 64 Mont. 84. (2) 
Permitting plaintiff’s attorney to read 
alleged mortality table to jury with- 
out swearing him as a witness was er- 
ror. Ivanhoe vy. Buda Co., 251 Ill.App. 
192. (3) The statements of the 
prosecuting attorney are not evidence 
against accused, unless he is sworn, 
examined, and submits himself to 
cross-examination as any other wit- 


(2) “Swear” 
generally see 


ness. State v. Lowry, 24 S.E. 561, 42 
W.Va. 205. 
[d] Juror.—A juror cannot be ex- 


amined as a witness without being 
first sworn as a witness. Anderson v. 
Barnes, 1 N.J.Law 203; Underhill v. 
Waite, 9 Daly 83. 


[e] Clerk of probate court.—On an 
issue as to the sufficiency of an affi- 
davit for an appeal from a probate 
to a circuit court, it was held to be 
improper for the latter court, over 
objection, to permit the probate court 
clerk to make a statement as to the 
making and filing of the affidavit with- 
out swearing him asa witness. Walk- 
er v. Noll, 122 S.W. 488, 92 Ark.-.148. 


{f] Translations from foreign lan- 
guage.—(1) Persons who undertake 
to translate the testimony of a wit- 
ness which he gives in a foreign lan- 
guage must also be Sworn as wit- 
nesses. People v. Fisher, 169 N.Y.S. 
729, 182 App.Div. 301; Vandervoort v. 
Smith, 2 Cai.=(N.Y.). 155; Common- 
wealth v. Corsino, 104 A. 739, 261 Pa. 
593. (2) However, a witness who un- 
derstands both English and a foreign 
language in which a document is writ- 
ten and who is under the usual oath 
need not be separately Sworn as an 
interpreter in order to read the docu- 
ment as though it were written in 
English (Krewson v. Purdom, 11 P. 
281, 13 Or. 563; Kuhlman y. Medlinka, 
29 Tex. 385), (3) because if the wit- 
ness deliberately assumed to under- 
stand the two languages and deliber- 
ately read to the jury as a true trans- 
lation of ‘the document that which 
was false or fabricated, he would 
be guilty of perjury (Kuhlman 
v. Medlinka; Supra). (4) Examina- 
tion through interpreters generally 
see infra §§ 661, 665-668. 


[g] Person under physical disa- 
bility.—To ascertain whether a deaf 
mute’s testimony can be obtained 


[§ 650 
of refusing to answer on the ground that the answer 


may tend to criminate the witness?! igs no answer 
to a refusal to be sworn.?? 


through an interpreter, neither she 
nor her interpreter need be sworn. 
People v. Weston, 86 N.E. 188, 236 Ill. 
104. 


{h] History and basis of rule.—(1) 
“Although it has been held that ‘the 
law requires the testimony of wit- 
nesses to be given under the sanctity 
of an oath’ I cannot find any 
statute commanding it, but the prac- 
tice is universal and supported by- 
statutes prescribing the ‘mode of 
Swearing’. and punishment for per- 
jury.” People v. Hartnett, 208 N.Y.S. 
246, 249, 124 Mise, 418. (2) “The 
oft-repeated expresSion: ‘I was talk- 
ing then, but swearing now,’ is fa- 
miliar to all lawyers, and has been 
frequently alluded to in the law books 
and in literature, since as a result of 
teaching such a philosophy Socrates 
was caused to drink the hemlock for 
having taught such a doctrine to the 
youth of Athens. For the reason that 
such a doctrine has always more or 
less permeated the human mind, a 
man of the most exalted virtue, 
though judges and jurors might place 
the utmost confidence in his declara- 
tions, cannot be heard in a court of 
justice without an oath.” Murphy v. 
State, 144 So. 114, 116, 25 Ala.App. 
237. (3) “We think that the admin- 
istration of the oath by a competent 
officer is a fundamental and essential 
requirement to give testimony its 
binding force.’’ Cauble v. Key, (Tex. 
Civ.App.) 256 S.W. 654, 655. (4) 
“There must, at least, be Some legal 
responsibility for perjury, or some 


protection to the accused against 
falsehood.” People v. Hartnett, supra. 
(5) ‘The taking of some kind of an 


oath has always been prerequisite to 
the consideration of any testimony of- 
fered in a court of justice.’ Murphy 
v. State, supra. (6) ‘From time im- 
memorial it has been a part of the 
law, and so recognized by all courts, 
that a witness must be sworn (or af-. 
firmed) before he is competent to tes- 
tify, and whenever it appears that a 
witness is not so sworn (or affirmed), 
and the party against whom the wit- 
ness is offered makes timely objec- 
tions, Such testimony must be exclud- 
ed.” Murphy v. State, supra. (7) 
“Our courts have always upheld the 
practice of requiring witnesses to be 
sworn before testifying.” People v. 
Hartnett, supra. (8) ‘‘The law, in 
requiring a witness to be sworn, has 
a two fold object in view. The first 
and principal design is by affecting 
the conscience of the witness to com- 
pel him to speak the truth.: And sec- 
ondly, if he willfully falsifies the 
truth, that he may be punished for his 
perjury.” McKinney v. People, 7 Ill. 
540, 554, 43 Am.D. 65. 


{iJ It is not maxim of common 
law that an oath does not increase the 
obligation to speak the truth. Mur- 
oa v. State, 144 So. 114, 25 Ala.App. 

31. See infra § 870 et seq. 


32. U.S.—Neale v. Coningham, 17 
F.Cas.No.,.10,067, 1 Cranch CG.) 76. 


Cal.—Ex p. Stice, 11 P. 459, 70 Cal. 
f 3 


N.J.—Conover v. West Jersey Mort- 
gage Co., 99 A. 604, 87 N.J.Eq. 16. 


N.Y.—Matter of Leich, 65 N.Y.S. 3, 
81.Misc. 671. 


S.D.—State v. Hall, 238 N.W. 302, 
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§§ 650-652] 
Child.** 


beginning of the examination.*? 


59 S.D. 98. 


[a]. Reasons for rule.—(1) To hold 
that the claim of privilege would jus- 
tify a person called in refusing to be 
sworn would be to make such person, 
and not the court, the final judge of 
whether the answer would tend to 
eriminate the witness. Ex p. Stice, 11 
P. 459, 70 Cal. 51; State v. Hall, 238 N. 
W. 302, 59 S.D. 98. (2) The scope of 
the examination may be wide enough 
to permit questions not tending to 
produce criminating answers. Matter 
of Leich, 65, N.Y.S. 3, 31 Misc. 671. 
(3) Determination of claim of privi- 
lege see infra § 909. 


33. Children’s: 


Appreciation of nature and obligation 
of oath as determining their com- 
petency as witnesses see supra § 
130. 


Mental capacity determining their 
competency as witnesses see Supra 
§ 122. 


34. See statutory provisions; and 


cases infra this note. 


[a] Statute inapplicable to civil 
cases.—Provisions of a code of crim- 
inal procedure, whereby children actu- 
ally or apparently under a specified 
age may in special cases testify with- 
out taking an oath (Code Cr. Proc. 

. § 392, as amended by L. [1892] ¢ 279) 
have been held to be inapplicable to 
civil cases. Michel v. Semer, 199 N. 
Y.S. 512, 205 App.Div. 281; Stoppick 
v. Goldstein, 160 N.Y.S. 947, 174 App. 
Div. 306; Gavrilutz v. Savage, 151 N. 
Y.S. 808, 166.App.Div. 309. 


Affirmation by child see infra § 652. 


35. Cal.—People v. Ewing, 234 P. 
917, 71 Cal.App. 138. 


Mo.—State v. Jackson, 2 S.W.(2d) 
758, 318 Mo. 1149. 


N.Y.—Ranofsky v. Frank, 203 N.Y. 
S. 160, 208 App.Div. 213; Michel v. 
Semer, 199 N.Y.S. 512, 205 App.Div. 
281; Stoppick v. Goldstein, 160 N.Y.S. 
947, 174 App.Div. 306; Gavrilutz v. 
Savage, 151 N.Y.S. 808, 166 App.Div. 
309; People v. Frindel, 12 N.Y.S. 498, 
58 Hun 482; Salmon v. Sunday, 235 N. 
VeSii672ed34 » Mise: 2425): bb Moraryiv. 
Franklin Feed Stores, 156 N.Y.S. 735; 
Neustadt v. New York City R. Co., 104 
N.YiS.. 735. 


Pa.—Com. v. Capero, 35 Pa.Super. 
392. 


Wash.—Hodd v. Tacoma, 88 P. 842, 
45 Wash. 436. 


{a] Capacity to be sworn.—(1) In 
the case of a young child the trial 
eourt should ascertain whether the 
child at the time of the hearing is of 
sufficient capacity to comprehend the 
obligation of an oath, and, if so, 


In the absence of a statute dispensing 
with the requirement that children be sworn,** a 
child must be sworn like any other witness.*® 


[§ 651] b. Time of Swearing, Reswearing, and 
Swearing as Group or Individually. 
sary that a witness should be sworn more than once 
during the trial of a cause;*® and an oath adminis- 
tered by an interpreter in the presence and under the 
immediate direction of the court is valid, although it 
is not repeated by the clerk to the interpreter every 
time he is called on to administer it, but only at the 
Where a sworn of- 
_ ficer of a trial court acts as interpreter, he need not 

be specially sworn every time he acts. 
ness in a criminal ease is sworn before arraignment, 
but after the prisoner has said in court, on being 


WITNESSES 


It is not neces- 


as witnesses.*4 
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If a.wit- 


should have him sworn. Ranofsky v. 
Frank, 203 N.Y.S. 160, 208 App.Div. 
213; Stoppick v. Goldstein, 160 N.Y. 
S. 947, 174 App.Div. 306. (2) Hearsay 
evidence cannot be given of the dec- 
larations of a child who lacks capac- 
ity to be sworn, nor can such child 
be examined in court without being 
sworn. People v. Ewing, 234 P. 917, 
71 Cal.App. 138; State v. Jackson, 2 S. 
W.(2d) 758, 318 Mo. 1149. (3) Thus, 
where a child who was called as a wit- 
ness did not know what it meant to be 
sworn and did not know after an oath 
was administered to her whether she 
had been sworn, she was not sworn 
and her testimony could not be re- 
ceived. State v. Jackson, supra. (4) 
Children incapable of understanding 
the nature of an oath were held to be 
also incapable of affirmation. Salmon 
v. Sunday, 235 N.Y.S. 672, 134 Misc. 
475. (5) Notwithstanding code pro- 
visions for preliminary examination 
of an infant to ascertain his capacity 
and the extent of his knowledge, the 
trial court is not permitted to cast off 
the safeguard of an oath which the 
law has placed on testimony. Stop- 
pick v. Goldstein, supra. 


[b] Eleven-year-old child.—State 
pleaser: 2 S.W.(2d) 758, 318 Mo. 


[c] Ten-year-old child.—Mora v. 
Franklin Feed Stores, 156 N.Y.S. 735. 


[d] WNine-year-old child.—Michel 
v. Semer, 199 N.Y.S. 512, 205 App.Div. 
281; Stoppick v. Goldstein, 160 N.Y.S. 
947, 174 App.Div. 306; Gavrilutz v. 
ie we 151 N.Y.S. 808, 166 App.Div. 
cs) . 


[e] Five-year-old child.—Ranof- 
sky v. Frank, 203 N.Y.S. 160, 208 App. 
Div. 213. 


36. Salisbury v. Campe-Rose Co., 
236 P. 174, 71 Cal.App. 683; Bullock 
v. Koon, 9 Cow. (N.Y.) 30, 33; Carter 
v. State, 181 S.W. 4738, 78 Tex.Cr. 240. 


“The witness need be sworn but 
once in the trial of the same cause, 
though the matters in issue may be 
varied during the trial.” Bullock v. 
Koon, supra. 


[a] MTllustrations.—(1) A witness 
who is recalled need not be sworn 
again, having been previously sworn 
in the case. Redd v. State, 47 S.W. 
119, 65 Ark. 475. (2) Where a trial 
judge, at the close of a trial, directed 
questions to a party who had previ- 
ously been sworn as a witness, it was 
held to be unnecessary to Swear him 
again, and whether he answered the 
questions from the witness stand or 
while standing at the counsel table 
was held to be immaterial. Salisbury 
v. Campe-Rose Co., 286 P. 174, 71 Cal. 
App. 683. (3) Where the state’s wit- 
ness in a prosecution for rape was re- 
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asked, that he is ready to proceed with the trial, it 
is not necessary to reswear him;*® but the rights of 
a defendant in a criminal case are violated where the 
witnesses are sworn and put under the rule in his ab- 
sence.*® Although it may be permissible to swear all 
the witnesses in a body,*! at the beginning of the 
trial,*2 it is not necessary that all the witnesses 
should be sworn together,** and it is within the dis- 
eretion of the court to refuse to allow all the wit- 
nesses to be sworn on voir dire before they are sworn 


[§ 652] ¢. Form and Sufficiency. Although the 
mode of swearing witnesses is ordinarily prescribed 
by statute,*®> in the absence of such statute no set 
form is required, it being sufficient that such form be 
employed as will be most likely to elicit the truth.*® 


moved to jail for contempt in refus- 
ing to testify, it was unnecessary to 
reswear her on her returning to the 
witness stand to resume her testi- 


mony. Carter y. State, 181 S.W. 473, 
78 Tex.Cr." 240. 

37. Com.’ v. Jongrass,' 37 A. 7207, 
LAPP aA Tae 


38. U. S. v. De Villa, 2 Philippine 
133, 136. 

“An officer who has taken an oath 
of office, as . . the clerk of the 
court - « need not repeat the 
oath, nor be sworn as an interpreter 
every time he acts as such in the dis- 
charge of his duties.” U.°S. v. De 
Villa, supra. 


Mode of testifying through inter- 
peetere generally see infra §§ 661, 665— 


39. State v. Weber, 22 Mo. 321. 

40. Bearden vy. State, 44 Ark. 331. 

41. State v. Rooke, 79 P.. 82, 410 
Idaho 388; State vy. Crea, 76 P. 1013, 
10 Idaho 88. 

42. State v. Rooke, 79 P. 82, 10 
Idaho 388. 


43. Rippey v. State, 14 S.W. 448, 
29 Tex.App. 37. 


[a] Witness who was sworn when 
he went upon stand, and who was un- 
der the rule with the other witnesses, 
is not objectionable on the ground 
that he was not sworn at the same 
time and with the other witnesses. 
Rippey v. State, 14 S.W. 448, 29 Tex. 
App. 37. = 


44. Vickery v. State, 38 : 
50 Fla. 144, Ee rear 


_ 45. See statutory provisions; case 
infra this note; and cases infra this 
section. § 


{a] Departure from _ statutory 
forms disapproved.—(1) Although the 
statutory forms of oaths to be admin- 
istered to witnesses may be regarded 
as permissive rather than mandatory 
(see cases infra note 47), (2) the prac- 
tice of departing from the well es- 
tablished forms is disapproved par- 
ticularly when they are prepared and 
prescribed by the legislature in the 
form of statutes (State v. Mazon, 90 
N.C. 676). 


46. See cases infra this note; and 
cases infra this section. 


“There is no set form of expression 
to be used in swearing a witness, but 
such words and forms should be em- 
ployed as accord with the views and 
opinions of the person taking the oath, 
and which will impress upon his mind 
and conscience the supreme impor- 
tance of telling the truth.” ‘Thomas 
v. Commonwealth, 193 S.W. 653, 175 
Ky. 38, 40. 


484 [70 C.J.] 
Otherwise stated, the form of oath or affirmation, as 
the case may be, should be that form which will be 
most rigidly binding on the conscience of the wit- 
ness.4* The correct and proper time to ask a wit- 
ness whether a particular form of oath is binding on 
his conscience is previous to the administration of 
the oath.*® 


Religious belief; conscientious scruples or other ob- 
jections to oath.*9. The usual oath may be adminis- 
tered without any previous inquiry of the witness 
whether he has any conscientious seruples against 
swearing on the Gospels;°° but, if it appears that the 
religious belief of the witness is such that he has 
such scruples, he may be allowed to testify on a mere 
affirmation ;°+ 
within the class specifically authorized by statute to 
affirm and refuses to take the oath, he may neverthe- 
less, by appropriate statutory provisions, be entitled 
to testify on affirmation.52 A witness should not, 
however, ordinarily be permitted to testify on af- 
firmation where it does not sufficiently appear that 
he has conscientious seruples against being sworn.°? 
Under a statute authorizing the administration of an 
affirmation to persons who from seruples of con- 
science decline to take an oath in the usual form 
or when the court is satisfied that the witness doves 
not believe in the existence of a Supreme Being, it is 
improper for the trial court to refuse one to testify 
on affirmation where he admits his belief in the ex- 


[a]. Whether witness should be | consciences.” 
sworn generally or specially.—Where | 53. 
a witness is competent in chief, he [al] 
must be Sworn generally, although his 
examination is confined to a particu- 
lar fact; and the rule that, where a 
party to the record is sworn to prove 
the loss or destruction of a paper, he 
is sworn specially, because he is in- 
competent on other issues, has no ap- 


48, 
186 Mo. 533; 


[a] 


plication. Jackson v. Parkhurst, 4 
Wend. (N.Y.) 369. 
[b] Where deaf person was con- 


sciously sworn as a witness, it was 
sufficient, whether she actually heard 
the officer who administered the oath 
or not. Texas, etc: R, Co: v. Reid, 
(Tex.Civ.App.) 74 S.W. 99. 128 


Form of oath: 
As affecting liability for perjury see 
Perjury §§ 88-90. 


To be administered to witnesses be- 
fore grand jury see Grand Juries 50. Doss _ v. 
SCTE LOS. (Tenn.) 431, 433. 


47. McKinney v. People, 7 Ill. 540, 
438 Am.D. 65; Gill v. Caldwell, 1 Ill. 


Mo. 533. 


49. 


53; Thomas v. Commonwealth, 193 S. 
W. 6538, 175 Ky. 38; Commonwealth 
wa darboe, ia Saw. 138, 805 Key. 43° 


145; State v. Chyo Chiagk, 4 S.W. 
704, 92 Mo. 395. 


“The manner of taking an oath is 


WITNESSES 


and where a witness does not fall’ 


Gill v. Caldwell, 1 Ill. 


Reason for rule.—‘“This cer- 
tainly is the best test of truth.” 
v. Caldwell, 1 Tl. 53, 54. 


State v. Davis, 
State v. Chyo Chiagk, 4 
S.W. 704, 92 Mo. 395. 


“The time to ask a witness 
whether the ordinary oath will be 
binding on his conscience is previous 
to the administration of the oath.” 
State v. Davis, 85 S.W. 354, 355, 186 


Religious belief as affecting 
competency of witness see supra § 


Religious belief or other matters 
binding on conscience of witness as 
affecting ceremouy to be employed see 
infra text and notes 60-64. 


Birks, 


“The practice in this State has been 
to administer the oath with an uplift- 
ed hand and solemn appeal to God 
without inquiry of the witness wheth- 
er he is conscientiously scrupulous of 
swearing on the Gospels; 
oath has uniformly been regarded as 
legal and binding.” 


[§ 652 


istence of a Supreme Being, but declines to take the 
oath because of a rule of his religion which imposes 
upon him seruples of conscience against taking the 
oath in its usual form;°* but a provision in a stat- 
ute authorizing persons “conscientiously scrupulous” 
of taking an oath to affirm is applicable only to those 
who have scruples conscientiously founded on reli- 
gious beliefs and whose religious beliefs embrace be- 
lef in a Deity and in the power of that Deity to ac- 
complish punishment.°® An objection that the wic- 
ness should have been sworn in the mode prescribed 
by his particular religion is without merit, where it 
does not appear that he considered such method more 
obligatory than the mode prescribed by law.®® One 
appearing as a witness, who objects to taking an oath 
as ordinarily administered but, when the affirma- 
tion as is required by statute is read to him, states 
that he has no special objection te that form and 
thereupon assents to the affirmation,is not, as against 
the objection that he did not accept the affirmation 
without reservation, to be subjected to an examina- 
tion by counsel for the party against whom the wit- 
ness appeared in order to determine what he meant.®* 
Under a statute declaring that the capacity of a per- 
son to testify in a judicial proceeding shall not be 
‘affected by his opinions on matters of religion, he 
may be sworn, even though he denies belief in God, 
provided he admits that an oath would be binding on 
his conscience.®® 


scruples as is required by a statute 
permitting witnesses having such 
scruples to affirm, accused should 
nevertheless be entitled to affirm. 
State v. Levine, supra. 


354, 53. See cases infra this note. 


[a] Court must be satisfied that 
the witness is one of a society who 
profess to be conscientiously scrupu- 
lous of taking an oath before he can 
be admitted to testify on affirmation, 
instead of on oath. King vy. Fearson, 
14 F.Cas.No. 7,790, 3.Cranch C.C. 435. 


[b], Witness who has uo objection 
to being sworn cannot be allowed to 
testify under affirmation. William- 
son v. Carroll, 16 N.J.Law 217. 


54. State v. Dudikoff, 145 A. 655, 
109 Conn. 711. 


55. State v. Levine, 162 A. 909, 109 
N.J.Law 503. : 


11 Humphr. 56. Curtis v. A. Lehmann & Co., 38 
So. 887, 115 La. 40. 


57. McMahon y. Rowley, 87 BE. 
66, 238 Ill. 31. : res 


[a] Reason for rule.—‘“Having tak- 
en the affirmation as required by stat- 
ute, this objection is without force.” 
McMahon v. Rowley, 87 N.E. 66, 69 
288) Tila. ; 


58. Commonwealth vy. 


Gill 


85 S.W. 


and such 


Doss y. Birks, 
Tresea, 45 


not material in the absence of ex- 
press statute. All authorities agree 
that a witness is to be sworn in such 
form as he considers binding on his 
conscience.’ Commonwealth v. Jar- 
boe, supra [quot Thomas v. Common- 
wealth, 193 S.W. 653, 175 Ky. 38, 40]. 


“The common law recognizes any 
mode of swearing that the witness be- 
lieves to be binding upon his con- 
science.” McKinney v. People, 7 Ill. 
540, 554, 43 Am.D. 65. 


“The pure principle of common law 
is, that oaths are to be administered 
to all persons according to their own 
opinions, and as it most affects their 


supra. 


51. Columbia Bank v. Wright, 2 F. 
Cas.No. 883, 3 Cranch C.C. 216; King 
v. Fearson, 14 F.Cas.No. 7,790, 3 
Cranch C.C. 435; State v. Dudikoff, 
145 A. 655, 109 Conn. 711; McMahon 
Ve FROWLeY, use NEG), 123 8) ell sae 
State v. Levine, 162 A. 909, 109 N.J. 
Law 503. 


52. [a] Rule applied.—Under a 
statutory provision that a defendant 
in a criminal prosecution should be 
permitted to testify if he offers him- 
Self asia witness (BP. 1.1898) ce. 23% p 
866) notwithstanding the fact that 
the objections of accused to taking an 
oath were not based upon religious 


Pa.Super. 619. 


[a] Dilustration.—Under such stat- 
ute (Act April 23, 1909 [P. L. p 140]) 
it was held that, where defendant in 
a prosecution for criminal libel offer- 
ed to take the oath, and stated that 
it would be binding on him, he was 
qualified to be sworn, although he re- 
fused to state that he believed in a 
God. Commonwealth y. Tresca, 45 


Pa.Super. 619. 2 


[b] Witness need not take affirma- 
tiou.— Where the court refused to per- 
mit a witness to be Sworn by oath 
after he admitted that the oath would 
be binding on him, he is not obliged 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 652] 


Ceremony.®° 


by an invocation for God’s help.®? 


that the form of oath that is most binding on the con- 
science of the witness should be adopted,®*? where it 
appears that the performance of a particular cere- 
mony will make the oath more binding on the con- 
science of the particular witness, that ceremony may 


be inecluded.®+ 
Child.®® 


to take an affirmation which is pro- 
vided as a substitute for the oath 
which he is willing to take. Common- 
wealth v. Tresca, 45 Pa.Super. 619. 


59. Ceremonial form of adminis- 
tering oaths and affirmations general- 
Ty see Oaths and Affirmations § 8 text 
and note 35. 


60. Gill v. Caldwell, 1 Ill. 538; Doss 
v. Birks, 11 Humphr. (Tenn.) 431. 


[a] Use of Bible unnecessary.— 
Under statute authorizing oaths by 
uplifted hands and declaring that 
oaths so taken by persons who con- 
scientiously refuse to take the oath in 
common form, that is, on a Bible, 
shall be deemed to have the same ef- 
fect as an oath taken in common form, 
it will be presumed that a witness 
who swears by an uplifted hand elects 
to do so, and the ceremony of refus- 
ing to swear on the Testament in the 
usual form is perfectly idle. McKin- 
ney v. People, 7 Ill. 540, 48 Am.D. 65; 
Gill v. Caldwell, 1 Ill. 53. 


61. In re Franklin County, 5 Ohio 
S:ce P6915 695," 7 Ohio N.P. 450; 
aN oid Vv. eurdem vii bP. 231, 13 Or: 
563. 


“Tf he swore that the evidence he 
would give would be the truth, the 
whole truth, and nothing but the 


truth, that was the lawful form of 
the oath.” In re Franklin County, su- 
pra. 

? 

[a] Construction of oath.—Where 


a witness is sworn to tell the whole 
truth, it means to tell so much of the 
truth as may be competent evidence, 
and he also takes the oath subject to 
the rule of law which allows him to 
decline to answer questions which 
will criminate him. Com. v. Reid, 8 
Phila. (Pa.) .s85, tales.Gazy 182. 


62. People v. Swist, 69 P.. 223, 136 
Cal. 520; State v. Mazon, 90 N.C. 676; 
Doss v. Birks, 11 Humphr. (Tenn.) 
431. 


[a] Necessity for including invo- 
cation in cath.—(1) Although it has 
been held that the omission to repeat 
the words “so help me God” on the 
part of the witness, as required by 
statute, is not fatal since those words 
are not part of the oath (State v. 
Mazon, 90 N.C. 676), (2) and similarly 
that the failure of the person admin- 
istering the oath to include the words 
“so help you God” as directed by stat- 
ute was held not to constitute a fatal 
objection to the form of oath (People 
v. Swist, 69 P. 223, 136 Cal. 520), (3) 
it has also been held that ‘‘the solemn 
invocation, affirmation, or declaration 
is the substance. All else is shadow” 
(Pullen v. Pullen, (N.J.Ch.) 4 A. 82). 
(4) Where the person administering 
the oath omitted the invocation but 
the interpreter supplied it in trans- 
jating the oath to the witness, the 
oath was held to be valid. Territory 
of Hawaii v. Kewano, 20 Hawaii 469. 


63. See supra text and note 47. 


, 


The oath is usually administered to 
the witness standing with uplifted hand,°° and he is 
asked if the evidence he shall give will be the truth, 
the whole truth, and nothing but the truth,®* followed 


Under appropriate statutory provisions 


WITNESSES 


Under the rule 
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the testimony of a child may be under promise to tell 
the truth instead of under oath or affirmation.®® 
der a statute providing that, whenever a child under a 
specified age is produced as a witness, the court shall 
by examination ascertain to its own satisfaction 
whether the child has sufficient intelligence and sense 
of obligation to tell the truth and in such case may 
receive the testimony of the child on a promise to 
tell the truth instead of.upon oath or statutory af- 
firmation, it is not of course improper to permit a 


Un- 


child under the age specified to testify, although not 


under oath,°7 


64. See cases infra this note. 


[a] Inquiry as to ceremonies deem- 
ed by witness to be most binding.— 
(h) “The court, in its discretion, may 
inquire of any witness what are the 
eeremonies observed in ‘swearing, 
which he deems most obligatory, and 
may adopt such forms.” Curtis v. A. 
Lehmann & Co., 38 So. 887, 889, 115 La. 
40. (2) “Greenleaf on Evidence (16th 
Ed.) vol. 1, § 364b, says: ‘All witness- 
es are to be sworn according to the 
peculiar ceremonies of their own reli- 
gion, or in such manner as they may 
deem binding on their own con- 
sciences. If the witness is not of the 
Christian religion, the Court will in- 
quire as to the form in which an oath 
is administered in his own country, 
or among those of his own faith, and 
will impose it in that form. And if, 
being a Christian, he has conscienti- 
ous scruples against taking an oath 
in the usual form, he will be allowed 
to make a solemn religious assevera- 
tion, involving a like appeal to God 
for the truth of his testimony, in any 
mode which he shall declare to be 
binding on his conscience.’ State v. 
Levine, 162 A. 909, 911, 109 N.J.Law 
503. 


[b] Swearing witness on cross.— 
In the absence of any objection on the 
part of the witness or opposing coun- 
sel to the effect that another mode 
is likely to be more binding on the 
conscience of the witness, his oath 
was not vitiated by the fact that he 
was sworn on a cross which the trial 
court caused to be made. Gonzales 
Vv. State; 31 Tex. /49'5, 


[ec] Use of Bible-——(1) Where a 
witness, except for kissing the Bible, 
was sworn in the usual manner with 
her hand upon the Bible, her oath was 
held to be sufficient in manner and 
form (Pullen y. Pullen, (N.J.Ch.) 4 A. 
82, 83), (2) and this was particularly 
so when the witness, when subSse- 
quently asked why she did not kiss 
the Bible, said that she had never 
been told that this was necessary; 
therefore: “Speaking from the forum 
of her conscience, she declared that 
it was not essential to kiss the book 
in order to impose upon herself all 
the obligations of an oath” (Pullen 
v. Pullen, supra). (3) ‘‘For the spe- 
cial case of a witness who has no 
religious scruples against taking an 
oath, but does not consider an oath 
taken ‘on the Bible’ as binding on his 
conscience. . . The common law 
permitted the oath to be so adminis- 
tered as to suit the conscience of the 
witness, not regarding the mode of 
swearing as the material part of the 
oath.” Curtis v. A. Lehmann & Co., 
38 So. 887, 889, 115 La. 40. (4) Use of 
Bible where one swears with uplift- 
ed hand see supra note 60[a]. (5) 
Use of Bible by Chinese witness see 
infra this note [d] (6). 


[d] Chinese witnesses.—(1) De- 
pending on what was conceived to be 
most binding on the conscience of the 
particular witnesses, Chinese witness- 


Asking a child five years of age 


es have been sworn under the “saucer 
oath” which consists in the breaking 
of a Chinese saucer (Rex y. Ah 
Wooey, 9 B.C. 569), (2) the ‘paper’ 
oath, whereby the witness writes his 
name on a piece of paper which is 
burned (Rex v. Ah Wooey, supra), (3) 
and the “King’s oath” or ‘chicken 
oath’? (Goon Bow v. People, 43 N.E. 
593, 160 Ill. 488; Rex v. Ah Wooey, 
supra). (4) A defendant in a crim- 
inal case could not complain that, in 
addition to the oath prescribed by 
law, Chinese witnesses were also 
sworn according to a Chinese practice, 
particularly where such proceeding 
was had at his instance. Goon Bow 
v. People, supra. (5) Where, how- 
ever, it did not appear that Chinese 
witnesses regarded some other form 
of oath, than that usually given, as 
more binding, a refusal to administer 
to them an oath other than that in the 
usual form was held not to constitute 
a fatal error and this notwithstand- 
ing code provisions relating to the 
swearing of witnesses who have a 
peculiar mode of swearing more sol- 
emn or obligatory than the usual 
form or who believe in any other than 
the Christian religion, since such pro- 
visions are permissive rather than 
mandatory on the trial court. People 
v. Green, 34 P. 231, 99 Cal. 564. (6) 
Where a Chinaman, sworn as a wit- 
ness upon the Bible, stated that he 
did not know the name of the book, 
but. that he believed that if he should 
state anything untrue the court would 
punish him, and that after his death 
he would “go down there,” making an 
emphatic gesture) downward with his 
hand, the witness was held to be 
sworn in such a manner as was suffi- 
ciently binding on his conscience. The 
eR aS 17 F.Cas.No. 9,474, 1 Ben. 


65. Mental capacity of children as 
affecting competency as witness see 
supra § 122. 


Necessity for swearing child see 
supra § 650. 


66. People v. Beech, 89 N.W. 363, 
129 Mich. 622; People v. Walker, 71 
N.W. 641, 118 Mich. 367. 


_[a] For example, under such pro- 
visions, it was held to be enough that 
a child six years old, after being asked 
six times whether she would promise 
to tell the truth, answered by a nod 
of her head. People v. Beech, 89 N.W. 
363, 129 Mich. 622. 


Necessity that child be sworn same 
as other witnesses in absence of stat- 
ute see supra § 650. 


67. Easton v. Medema, 22 .W. 
636, 246 Mich. 130. Sa 


[a] For example, under a statute 
applicable to a child under the age of 
ten years, permitting a seven-year- 
old girl while not under oath to make 
a statement to the jury was held not 
to be improper. WHaston y. Medema, 
224 N.W. 636, 246 Mich. 130. 
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whether she would tell the truth, the whole truth, and 
nothing but the truth, and whether she would call 
on God to witness that she did so has been held not 
to be a compliance with statute requiring that the 
witness solemnly swear or affirm that his evidence 
shall be the truth. 


Aliases of defendant. In the trial of one indicted 
under many aliases, oaths administered to the wit- 
nesses were not rendered fatally defective because 
the court, against defendant’s objection permitted 
the clerk after defendant’s true name had been giv- 
en, to repeat, in giving the oath to witnesses, the des- 
ignation of defendant by such aliases, as they occur- 
red in the indictment.®° 


Presumptions. Where a witness takes an oath ad- 
ministered in the usual manner without objection, 
he may be presumed to have intended that his con- 
science shall be bound thereby.7° On appeal it will 
be presumed that the trial court caused the witness 
to be sworn in the manner most binding on his con- 
science, unless it appears that some other method was 
insisted on by the witness or opposing counsel as 
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“E§§ 652-654 


most likely to accomplish that object.7+ 


[§ 653] d. By Whom Oath Administered."? Or- 
dinarily oaths may be administered to witnesses in 
open court either by the courts or by others under the 
direction of the court.7® 


[§ 654] e. Effect of Failure To Swear Witness; 
Cure of Error and Waiver. The fact that a witness 
is not sworn before the examination begins does not 
affect the admissibility of that part of his testimony 
taken after the oath is administered,’* and error 
committed in failing to have.a witness sworn before 
he testifies may, when noticed in proper time, be 
cured.?® Thus, if a mistake, in not having a witness 
sworn, is discovered before the jury retire, such mis- 
take may be corrected by instructing the jury to dis- 
regard the testimony of such witness ;/° or by recall- 
ine the witness and, after he is properly sworn, hav- 
ing him repeat and confirm his previous statements.*? 
Where a witness after he is sworn reaffirms testimony 
which he gave before he was sworn, such testimony 
thereby becomes competent.’® However, an attempt 
to take the affirmation of persons who were incapa- 


68. People v. Portlock, 5 P. (2d) 
920, 118 Cal.App. 566. 


“Tt has not been held in any case 
cited to us that, if the oath leaves out 
the words, ‘You do solemnly swear’ 
or ‘you do affirm’ the oath is suffi- 
cient.” People v. Portlock, supra. 


69. People v. Everhardt, 11 N.E. 
62, 104 N.Y. 591, 6 N.Y.Cr. 231, 2 Silv. 
A. 50 


° 


70. Curtis v. A. Lehmann & Co., 38 
Sonesei,, 889, 115 La. 40> Pullen v. 
Pullen, (N.J.Ch.) 4 A. 82. 


“In the absence of contrary evi- 
dence, the oath voluntarily taken in 
due legal form by a witness must be 
considered as binding on him in con- 
science as well as in law.’’ Curtis v. 
A. Lehmann & Co., supra. 


fa] Reason for rule.—‘‘The ques- 
tion is one of mode or form, and not 
of substance, and the legal presump- 
tion is that the witnesses were prop- 
erly sworn; there being no evidence 
showing or tending to show that the 
witnesses considered any other mode 
of swearing as more obligatory.” 
Curtis v. A. Lehmann & Co., 38 So. 
887, 889, 115 La. 40. 


[b] Rule applied.—Where a wit- 
ness accepted the form of oath as 
usually administered without objec- 
tions, except kissing the Bible, it was 
held that the court was justified in 
presuming that the witness intended 
her conscience to be bound. Pullen 
v. Pullen, (N.J.Ch.) 4 A. 82. ° 


71. Gonzales v. State, 31 Tex. 495. 


72. By whom oaths may be admin- 
istered: 
Generally see Oaths and Affirmations 
As affecting liability for perjury see 
Perjury §§ 78-87. 


In arbitration proceedings see Arbi- 
tration and Award § 189. 


73. Bush v. Commonwealth, 248 S. 
W.. 522, 523, 198 Ky. 226; State. vy. 
Townley, 65 N.E. 149, 67 Ohio St. 21. 


“Any .. . person authorized to ad- 
minister oath, may under the direc- 
tion of the trial judge administer the 
oath to the witnesses.” Bush v. Com- 
monwealth, supra. 


fa] Foundation of power.—‘It is 


fundamental that every court has in- 
herent power to do all things which 
are reasonably necessary for the ad- 
ministration of justice within the 
scope of its jurisdiction. . . . There- 
fore it is not necessary that there 
should be a statute empowering the 
courts to administer oaths in the trial 
of cases. The power is implied in the 
jurisdiction to try cases, and to re- 
ceive the testimony of witnesses un- 
der oath.’ State v. Townley, 65 N.E. 
149, 67 Ohio St .215=93" Am.S.R.. 636: 
To same effect Bush v. Common- 
wealth, 248 S.W. 522, 523, 198 Ky. 226. 


[b] Officers of court.—(1) Al- 
though, on the trial in open court of 
the issue in a civil case, an attorney 
at law in such case may lawfully ad- 
minister an oath to a, witness (Sikes 
v. State, 31 S.E. 567, 105 Ga. 592), (2) 
the persons who administer oaths to 
witnesses in judicial proceedings need 
not be legally appointed officers of the 
court (Bush v. Commonwealth, 248 S. 
W. 522, 198 Ky. 226). 


* [ce] Municipal court.—(1) Under a 
statute providing that every court 
has power to administer oaths in a 
proceeding pending therein, and in 
all other cases when it may be neces- 
sary in the exercise of its powers and 
duties, a municipal court with statu- 
tory power to try and punish violation 
of municipal ordinances has power to 
administer oaths in proceedings be- 
fore such court. Broadwater v. State, 
73 S.E. 691, 10 Ga.App. 458. .(2) In a 
trial before a municipal court com- 
posed of a board of commissioners, 
any member of the board may admin- 
ister an oath to a witness. Broadwa- 
ter v. State, supra. 


[d] County solicitor.—Under a 
statute conferring on a county solici- 
tor the power to administer oaths to 
all witnesses summoned to testify by 
the process of his court, he is not au- 
thorized to administer an oath to a 
witness unless he appears before such 
solicitor in answer to the actual 
process of his court. Campbell v. 
State, 109 So. 809, 92 Fla. 775. 


{e] Notary public.—Under statu- 
tory provisions authorizing notaries 
public to administer oaths to witness- 
es about to give depositions and in 
other matters, a notary public may 
administer the oath to the witnesses 


in a criminal prosecution if he does 
so in the presence of the court and 
under its direction. Bush v. Common- 
wealth, 248 S.W. 522, 198 Ky. 226. 


[f] District clerks.—(1) Statutory 
provisions authorizing the clerk of 
any court of record to administer 
oaths, when construed with other pro- 
visions authorizing a district clerk to 
charge a specified fee for swearing 
each witness, have been held to au- 
thorize district clerks to administer 


oaths to witnesses in judicial proceed- 


ings. Gray v. State, 5 S.W.(2d) 518, 
109 Tex.Cr. 481. (2) Bhe mere fact 
that certain statutory provisions 


which formerly existed authorizing 
district clerks to administer oaths 
were omitted from a _ subsequently 
enacted set of revised statutes did not 
deprive such clerks of this power 
wihere the revised statutes retain 
provisions from which such power 
may be construed. Gray v. State, su- 
pra. 


74. 
639. 


75. See cases infra notes 76-78. 


76. State v. Williams, 38 S.E. 495, 
49 W.Va. 220. 


77. Southern R. Co. v. Ellis, 51 S.E. 
594, 123 Ga. 594; State v. Morrow, 
115 P. 161, 63 Wash. 297, Ann.Cas, 
1912D 570. ; 


“Where, by inadvertence, a witness 
was not sworn before giving testi- 
mony in regard to the case on trial, 
upon the discovery of such fact pend- 
ing the trial, there was no error in 
permitting him to be recalled to the 
stand and sworn and allowed to tes- 
tify as a witness.” Southern R. Co. v. 
Ellis, supra [quot State v. Morrow, 
115 PB. 161, 162, 68 Wash. 297, Ann.Cas. 
1912D 570]. 


78. Murphy v. State, 144 So. 114, 
25 Ala.App. 237. 


[a] Effect of reaffirmance.—‘‘After 
the reafirmance of the testimony al- 
ready given, the whole had the effect 
of becoming the testimony of the wit- 
ness given under oath and subjecting 
him to a prosecution for perjury in 
case any material part of such testi- 
mony should be found to be willfully 


Com. v. Keck, 24 A. 161, 148 Pa. 


and corruptly false.” Murphy v. 
ae 144 So. 114, 116, 25 Ala.App. 
37. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ble of making an affirmation did not cure an error 
committed in receiving their unsworn testimony.*? 


The right to object to the 
failure to have a witness properly sworn may be 
waived by failing to object in time*® or by express 
A fortiori an irregularity in the manner 


Waiver of objections. 


consent.§+ 


of administering an oath to a witness is waived, 
known and not objected to in proper time.*? 
cordingly it has been held that, in order to prevent 
waiver of an objection that a witness has not been 
properly sworn, objection should be made during the 
trial,8* or before verdict,’ or while the defect is 
capable of being remedied,®® and cannot be urged as a 


WITNESSES 


if 


‘Ac. | Own default.°° 


ground for a new trial.8® On the other hand, a party 


79. Salmon v. Sunday, 235 N.Y.S. 


672, 134 Misc. 475. 


80. Slauter v. Whitelock, 12 Ind. 
338; O’Neill v. Clark, 78 N.W. 256, 
57 Neb. 760; Keeney v. State, (Okl. 
Cr.) 6 P.(2d) 833; Trammell v. Mount, 
4 SW. $77, 68 Tex. 211, 2 “Am.S-R. 
479. See Vogt v. Lee, (Tex.Civ.App.) 
32 S.W.(2d) 688 (dictum); and cases 
infra notes, 


[a} Other statements of rule.—(1) 
“Where during the trial of a case, the 
testimony of a witness is taken with- 
out an oath being administered, a 
party litigant not making an objection 
at the time waives said. objection.” 
Fetty v. State, 230 N.W. 440, 119 Neb. 
619. (2) “If no motion was made up- 
on the discovery, by either party, it 
would amount to an acquiescence in 
the reception of his statements as 
evidence in the case.” Slauter v. 
Whitelock, 12 Ind. 338, 340. 


{b] Mlustration.—A taxpayer, fail- 
ing to object to the introduction of 
unsworn testimony at a hearing to 
raise the assessment is held to have 
waived any objection based on a stat- 
utory requirement (Rev. St. [1925] art 
7212) that witnesses at such proceed- 
ings ‘shall testify under oath.” Proc- 
HS v. Smith, (Tex.Civ.App.) 299 S.W. 


81. Robinson v. State, 
750, 751, 143 Wis. 205. 


“The admission of unsworn testi- 
mony, even from very young children, 
could hardly be justified, but . 
defendant, albeit under considerable 
pressure from the court, yielded his 
express consent to omission of the 
oath, and has thereby waived all com- 
plaint thereof.’’ Robinson v. State, 
supra. 


[a] Thus, where accused expressly 
consented to the omission of the oath 
to a very young witness, he waived 
the objection to the admission of the 
child’s unsworn testimony. Robinson 
v. State, 126 N.W. 750, 143 Wis. 205. 


82. McKinney v. People, 7 Ill. 540, 
43 Am.D. 65; O’Neill v. Clark, 78 N. 
W. 256, 57 Neb. 760; U.S. v. Perez, 13 
Philippine 287; Texas, etc., R. Co. v. 
Reid, (Tex.Civ.App.) 74 S.W. 99. 


“We may not with knowledge of the 
irregularity, permit the trial to pro- 
ceed, and raise the question after ver- 
dict.”” O’Neill v. Clark, supra. 


[a] MTllustrations.—(1) A party 
who knows that a person who appears 
as a witness is deaf and unable to hear 
the oath as ordinarily administered 
waives any objections to the fact that 
the person was sworn in the ordi- 
nary manner. Texas, etc., R. Co. v. 
Reid, (Tex.Civ.App.) 74 S.W. 99. (2) 
That witnesses who should be sworn 
by arbitrators were sworn by a justice 
of the peace was held to be waived by 
failing to object in time. O’Neill v. 

, 


126 N.W. 


Clark, 78 N.W. 256, 57 Neb. 760. 


Administration of irregular oath 
without objection as ground for new 
trial see New Trial § 54. 


83. Ga.—Southern R. Co. v. Ellis, 
51 S.H. 594, 123 Ga. 614. 


aoe .—Slauter v. Whitelock, 12 Ind. 


Tenn.—Moore y, State, 33 S.W. 1046, 
96 Tenn. 209. 


Tex.—Goldsmith v. State, 22 S.W. 
405, 32° Tex.Cr. 112: 


W.Va.—State v. Williams, 38 S.E. 
495, 49 W.Va. 220. 


84. People v. Duffy, 294 P. 496, 110 
Cal.App. 631; McKinney v. People, 7 
Ill. 540, 43 Am.D. 65; O’Neill v. Clark, 
78 N.W. 256, 57 Neb. 760; Keeney v. 
State, (Okl.Cr.) 6 P.(2d) 833. 


“Tt was too late to urge the ques- 
tion after conviction.” State v. Mel- 
ancon, 112 So. 37, 38, 163 La, 435. 


“The matter should have been call- 
ed to the attention of the court before 
proceeding with the examination.” 
State v. Melancon, supra. 


[a] Reason for rule.—‘“‘The matter 
was not jurisdictional, but was such 
an irregularity as could be waived by 
the accused either expressly or by 
his silence.” State v. Melancon, 112 
So. 37, 38, 163 La. 435 


[b] Tllustration.—Contention that 
district attorney’s testimony could not 
be considered because he was not 
sworn as witness was held to be un- 
availing, where no objection was tak- 
en before verdict. People v. Duffy, 
294 P. 496, 110 Cal.App. 631. 


[c] Presumption on appeal.—‘In 
the absence of any objection made on 
this ground at the trial, it will be pre- 
sumed that such witnesses were duly 
sworn.” People y. Duffy, 294 P. 496, 
497, 110 Cal.App. 631. 


85. Bassett v. Mechanics Bank of 
New Haven, 166 A. 385, 116 Conn. 730. 


[a] MIlustration.—In receivership 
proceedings it was held that an omis- 
sion to object, while the defect could 
be remedied, to the failure formally to 
swear the receiver as a witness waiv- 
ed the defect. Bassett v. Mechanics 
Bank of New Haven, 166 A. 385, 116 
Conn, 730. 


86. See New Trial § 54. 


87. Cauble y. Key, (Tex.Civ.App.) 
256 S.W. 654. 


[a] Reasons for rule.—(1) “It is 
an essential element of waiver that a 
party must voluntarily and intention- 
ally surrender a known right. . 
Certainly a party cannot as held. to 
have waived something he knew noth- 
ing about.” Cauble v. Key, (Tex.Civ. 
App.) 256 S.W. 654, 655, 656. (2) 
“True where a party sits and 
allows an unsworn witness to testify 
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is not deemed to have waived his right to have wit- 
nesses who appear against him sworn where he is not 
before the court,’* or where he is not otherwise in a 
position to know that an irregularity has occurred in 
the proceeding by a failure to swear witnesses ;** nor 
will he be deemed to have waived his rights in this 
respect, even when his position is, such as it is, by his 


[§ 655] 6. Mode of Testifying—a. In General. 
The manner or mode in which testimony shall be giv- 
en in open court is largely a matter within the dis- 
cretion of the trial court.°° 


without objection, he thereby waives 
such irregularity. But such 
can apply only where poth parties are 
before the court and have opportuni- 
ty to invoke its aid in the matter.” 
Cauble v. Key, supra. 


88. Hawks v. Baker, 6 Me. 72, 19 
Am.D. 191; People v. Hartnett, 208 N. 
Y.S. 246, 124 Misc. 418. 


[a] Right of counsel to assume 
that witness has been sworn.—‘It is 
the duty of the counsel offering a wit- 
ness, to move that he may be sworn, 
and thus be qualified to testify. It is 
then the duty of the court to cause 
the oath to be administered to him if 
no legal objection appears to his com- 
petency. Thus far the counsel for the 
opposite party has no concern with 
the transaction; he has a right to pre- 
sume that the person taking the stand 
in the character of a witness has been 
duly sworn.” Hawks vy. Baker, 6 Me. 
72, 74, 19 -Am.D.~ 191; 


[b] Omission to inquire and ascer- 
tain if witness properly sworn as not 
constituting waiver.—‘Of course his 
omission to inquire and ascertain the 
fact cannot be considered as any waiv- 
er of his right to object to the incor- 
rectness of the proceeding, if the per- 
son supposed to be sworn was in fact 
never sworn. No man can be consid- 
ered aS waiving a right which he is 
unconscious of possessing; the sup- 
position is as unreasonable as it is 
inconsistent with good sense.” 
Pan v. Baker, 6 Me. 72, 74,19 Am.D. 


[e] Tllustrations.—(1) Accused, 
who were not represented by counsel, 
did not waive irregularity in failing to 
swear. people’s witnesses, because 
they did not take exception thereto, 
since they could not be expected to 
know of irregularity. People v. Hart- 
nett, 208 N.Y.S. 246, 124 Mise. 418. 
(2) ‘Where a particular witness who 
was called among others by plaintiff, 
being ignorant of the course of judi- 
cial proceedings, did not come forward 
with the other witnesses to be sworn, 
but was supposed by both sides to 
have been sworn, until after verdict 
when the defect was discovered, it 
was held that an objection to the fail-’ 
ure to swear the witness was not 
waived. Hawks v. Baker, 6 Me. 72, 19 
Am.D. 191. 


89. Cauble v. Key, (Tex.Civ.App.) 
256 S.W. 654. 


[a] For example, in default of ap- 
pearance at trial, a party will not be 
deemed to have waived his right to 
have witnesses who testify against 
him sworn. Cauble v. Key, (Tex. Civ. 
App.) 256 S.W. 654. 


90. Daudt v. Steiert, (Mo.) 205 S. 
W. 222. And see infra ’g§ 656— 669. 


Mode or manner of conducting ex- 
amination of witnesses as within dis- 
Se of trial court see supra §§ 
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[§ 656] b. Testimony in Writing... The trial 
court may properly permit the testimony of a wit- 
ness to be in the form of writing.°? Thus, where 
the examination is such as to elicit testimony which 
may be shocking to the modesty of a witness, he may 
be permitted to write his testimony.°* 


[§ 657] c. Reasons for Knowledge or Recollection 
of Witness.°* While a witness may not, on direct 
examination, be permitted to testify as to his means 
of knowledge, there may be circumstances under 
which he shall be, or may be, permitted so to testi- 
fy.°° Thus, when the adverse party makes an objec- 
tion going to the witness’ knowledge of the matter 
concerning which he is called to testify, it should 
be shown, before he is allowed to testify, that he had 
some means of knowledge and is not merely guess- 
ing.®? Although one called upon to identify an ob- 
ject may not be compelled to testify more specifically 
as to the identification than as to his best knowledge 
and belief, he may be compelled to testify as to the 
reasons of his identification and his n means of knowl- 
edge.°§ 

[§ 658] d. Witness’ Own Knowledge, Version, or 
Understanding. A witness’ statements of facts 


91. Testimony in writing by deaf 
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ness who is testifying.” 


[§§ 656-658 


should be only of what he himself knows,®® and his 
estimates of value should be his own individual judg- 
ment. Witnesses should be permitted to give their 
own versions of matters as to which they testify,” 
even though in so doing the witness becomes hysteri- 
eal; but a witness may not, in giving his own ver- 
sion of a matter, characterize the version of another 
witness relating to the same incident as false.* A 
witness cannot be allowed to state his understanding 
of a conversation instead of detailing the conversa- 
tion itself.° 


Sequence. Witnesses may be permitted to testi- 
fy in such manner as to make known the sequence 
of events as they know them.°® 


Computations. It has been held proper to permit 
a competent witness to compute, in.the presence of 
the court and jury, the aggregate amount of an in- 
ventory introduced to show the amount of a loss by 
fire, and to state the result to the jury.‘ A witness 
may testify to the result of the items of an account— 
the amount of profit or loss—rather than to the items 
and facts themselves, unless objection is made to such 


Sy 


Bakeman v. 


mute see infra § 661. 


Use of maps, plans, and other writ- 
ings to illustrate testimony see infra 


§ 669. 


92. See case infra note 93. 


93. Johnson v. Johnson, 77 So. 335, 
338, 201 Ala. 41, 6 A.L.R. 1031. 


“Wvery court has the power to pre- 
serve the common decencies of life. 
In the exercise of this power, the con- 
stitutional rights of parties and wit- 
nesses duly observed, the courts ex- 
ercise a large discretion in respect to 
the mode of examining witnesses. 
They may permit a female witness to 
answer questions shocking to modesty 
—and such questions are sometimes 
necessary—in the way least offensive 
to a proper sense of decency.” John- 
son v. Johnson, supra. 


[a] Tllustration.—Permitting a 
witness to write an answer to a ques- 
tion calling for testimony which was 
shocking to the modesty of a female 
witness to repeat, where the opposite 
party’s right of cross-examination 
was not limited, and he was not in- 
jured, the court having a large dis- 
cretion as to the mode of examining 
witnesses. Johnson v. Johnson, 77 So. 
335, 201 Ala. 41, 6 A.L.R. 1031. 


Answers generally see infra §§ 725-— 
740. 


94. Cross references: 


Explanations of statements by wit- 
ness under cross-examination see 
infra § 848. 


Propriety of including reasons for 
witness’ knowledge or recollection 
in his answer see infra § 735. 


Reasons for actions or statements as 
within scope of cross-examination 
see infra § 805. 


95. Bakeman v. Rose, 14 Wend. (N. 
BYe LOD: 


[a] Impeaching witness.—‘“In 
general it cannot be necessary or 
' proper, for the party calling a witness 
to impeach Se to go at all into 
particulars. ; 3 The opposite 
counsel inquires, “if he chooses, into 
the means of knowledge of the wit- 


Rose, 14 Wend. (N.Y.) 105, 110. 


96. See cases infra this note; and 
eases infra notes 97, 98. 
[a] Matters surrounding, or re- 


lating to, transaction.—(1) Direct ex- 
amination as to the circumstances 
which enabled a witness to testify 
as to a particular situation was held 
to be a matter within the discretion 
of the trial court. Neal v. Boston, 36 
N.E. 308, 160 Mass.-518. (2) Where 
a witness, 
put to him by the party who calls him, 
states a fact requiring explanation, 
the court may, in its discretion, per- 
mit the party to examine into the 
grounds of the statement of the wit- 
ness. Bakeman v. Rose, 14 Wend. (N. 
Y.) 105 [aff 18 Wend. 146]. (3) Time, 
place, and circumstances of transac- 
tion as within scope and extent of 
cross-examination see infra § 804. 


97. Cleveland, etc., R. Co. vy. Marsh, 
cape 821, 63 Ohio St. 236, 52 L.R.A. 


[a] Tliustration.—Where a witness 
testified that a man seen by the wit- 
ness at a particular time was a train- 
man and a member of a particular 
train crew without showing that the 
witness was qualified to say whether 
the man he saw was one of the crew 
or not, the testimony of the witness 
should not have been permitted to re- 
main in the record on objection by the 
other side. Cleveland, etc., R. Co. v. 
Marsh, 58 N.H. 821, 63 Ohio St. 236, 
52 L.R.A. 142. 


98. Chase v. State, 261 S.W. 574, 97 
Tex.Cr. 349. 


[a] Illustration.—One asked to 
identify property, such as jewelry, 
may not be forced to testify more spe- 
cifically than that to the best of his 
knowledge and belief it is his, but he 
may be further examined as to rea- 
sons for so testifying and as to his 
means of knowledge. Chase v. State, 
261 S.W..574, 97 Tex.Cr: 349. 


99. Missouri, etc., ae Co. v. Lycan, 
47 P. 526, 57 Kan. 63 

1. Missouri, etc., 
supra. 

2. See case infra note 3. 


4 Co. v. Lycan, 


in advance of a question | 


3. Stafford v. Noble, 182 P. 650, 105 
Kan. 219. 


_[a] Reason for rule.—‘‘The plain- 
tiffs version of the incident itself 
and its effects was proper to be given 
in order that the jury might cor rectly 
judge as to her real condition at the 
time of the examination.” Stafford v. 
Noble, 182 P. 650, 652, 105 Kan. 219. 


[b] Bulle ayplied.—In an action for 
personal injury, where.physicians for 
defendant testified to their examina- 
tion of plaintiff and to the result, some 
of which testimony was to the effect 
that she was not injured, plaintiff’s 
rebuttal testimony, describing the 
method of their examination and the 
effects thereof, was competent, al- 
though given in an hysterical and 
dramatic manner. Stafford v. Noble, 
182 P. 650, 105 Kan. 219. 


4 Hannes v. Raube, 
App.) 210 S.W. 985, 987. 


“We do think it,is improper prac- 
tice to permit witnesses to testify in 
this manner. They should be permit- 
ted to testify to their version of the 
facts, but not to state that, if another 
witness swore to a certain state of 
facts, it is not the truth.” Hannes v. 
Raube, supra. 


(Tex.Civ. 


[a] Rule applied.—It is improper 
practice to permit a witness to testi- 
fy by stating that, if another witness 
swore to a certain state of facts, such 
other statement was not the truth; 
but each witness should testify to his 
own version of the facts. Hannes v. 
Raube, (Tex.Civ.App.) 210 S.W. 985. 


5.. Hensley vy. Com., 9 SiwWs 129; 10 


Ky.L. 175. 
G7) DP Rolbent voy Ups.) dol hs Cod) aise 


[a] Illustration.—Where the only 
question in controversy was whether 
certain persons were trying to bribe 
accused or whether he was demanding 
money, for not infor ming against 
them for committing a crime, it was 
permissible for the “witnesses to tell 
the story so as to make a clear se- 
quence of events. Tolbert v. U. S., 11 
F.(2da) 78 


7€ Ger then Ins. Co. v. Amsbaugh, 
55 P. 481, 8 Kan.App. 197. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


8§ 658-661] 


form of testifying. 


[§ 659] e. Repetition of, or Reference to, Prior 
Testimony. The fact that a witness gives his testi- 
mony by repeating it as given before the grand jury, 
and stating that it is true, does not constitute a fatal 
error; and, where a witness is reluctant or his mem- 
ory appears to be clouded, it is in the discretion of 
the court to permit him: to be examined by referring 
to his evidence given on a former trial, and preserved 
in the bill of exceptions.?° 


[§ 660] f. Physical Demonstration or Illustra- 
tion.‘ How far physical demonstrations may be 
employed by a witness in illustrating his testimony 
is a matter for the diseretion of the trial judge.t? It 
is not error to permit a witness to show on what part 
of the body of deceased a wound was inflicted by 
pointing out the corresponding part of his own 
body,!® and it may not be improper to permit a wit- 
ness to illustrate his testimony by having certain 
persons assume positions corresponding to those oc- 
cupied by persons at a particular scene and at a par- 
ticular time. On the other hand it has been held 
to be improper to allow a witness, in an action for 
personal injuries, to indicate the position of the par- 
ties by reference to objects in the court room, with- 


Tex.Cr. 
[a] 


8 Clark v. Gridley, 35 Cal. 398. 224, 


9. Brown v. State, (Tex.Cr.) 20 S. 
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out any evidence in the record as to the distance, 
to aid the appellate court in reviewing the case.*° 


[§ 661] g. Witnesses under Physical Disability. 
Where a witness is at the moment physically incapa- 
ble of speaking loud enough to be heard, the court 
may appoint another person to repeat the whispers of 
the witness,'® and, where because of an impediment 
of speech a witness cannot be understood except by 
one who is familiar with the witness, he may be ex- 
amined through the medium of one who is so fa- 
miliar.t* 


Where witness is deaf or is a deaf mute. A deaf 
witness may be examined by writtent® or printed?® 
questions. The method to be employed in eliciting 
the testimony of a deaf mute should be that which is 
best suited to attain the desired end,?° the particular 
method of examination resting Jargely in the discre- 
tion of the trial court.2!. Thus a deaf and dumb wit- 
ness may be examined by means of written questions 
to which he gives written answers,?? or he may be 
examined through the medium of an interpreter?* 
who communicates with the witness by means of 
signs.24 The qualifications of a particular person 
to act as an interpreter for a deaf mute? rest large- 
ly in the diseretion of the trial court. 


9 Ann.Cas. 84 and note. 


a wit- Conn.—State v. De Wolf, 8 Conn. 


W. 924. 


10. Ashby v. Elsberry, etc., Gravel 
Road Co., 85 S.W. 957, 111 Mo.App. 
19% 


11. Physical demonstration or il- 
lustration in cross-examination see in- 
fra § 841. 

12. Commonwealth y. Barille, 113 
A. 663, 270 Pa. 388. 


13. State v. McGann, 66 P. 823, 8 
Idaho 40. 

14. Hickox v. State, 285 S.W. 621, 
104 Tex.Cr. 649. 


[a] Thus permitting a witness in 
a prosecution for homicide to place 
certain persons in positions corre- 
sponding to those occupied by the 
parties to the homicide at the time 
that it occurred may not be improper. 
Hickox vy. State, 285 S.W. 621, 104 Tex. 
Cr, 649° 


15. Rachmel v. Clark, 54 A. 1027, 
205 Pa. 314, 62 L.R.A. 959. 


16. Conner v. State, 25 Ga. 515, 71 
Am.D. 184. 


17. Almon y. State, 109 So. 371, 21 
Ala.App. 466. 


[a] Tllustrations.—(1) Where a 
witness was tongue-tied and could not 
be understood by anyone not familiar 
with her, it was proper to permit. her 
to be examined through one who un- 
derstood her speech as an interpreter. 
Almon v. State, 109 So. 371, 21 Ala. 
App. 466. (2) In a prosecution for 
yape of a tongue-tied person, the ap- 
pointment of the prosecutrix’ mother 
as interpreter was held to be not im- 
proper. Almon vy. State, supra. 


18. Harrison v. Thackaberry, 94 N. 
By 125248 Sid 512% 


[a] Illustration.— Where a witness 
was exceedingly hard of hearing, the 
court in its discretion properly per- 
mitted his examination by handing 
him written questions to be answered 
after they had been read over by op- 
posite counsel. Harrison vy. Thacka- 
berry, 94 N.E.. 172, 248 Ill. 512. 


19. Kirk y. State, 32 S.W. 1045, 35 


; 


: 


ness is very deaf and seems unable 
to comprehend questions in writing, it 
is proper to submit them to him print- 
ed. Kirk y. State, 32 S.W. 1045, 35 
Tex.Cr. 224. 


20. State v. Howard, 24 S.W. 41, 45, 
118 Mo. .127. 


“Doubtless a court has inherent 
power to elicit testimony from such 
a witness by whatsoever means nec- 
essary to the end to be attained.” 
State v. Howard, supra. 


21. Dobbins v. Little Rock R., etc., 
Co., 95 S.-W: 794,079 Ark; °85, 9 Ann. 
Cas. 84 and note; Skaggs v. State, 8 
N.E. 695, 697, 108 Ind. 53. 


“The manner in which such exami- 
nation should be conducted was a 
matter to be regulated and controlled 
by the trial court, in its discretion, 
and will not be reviewed . . . in 
the absence of a showing that appel- 
lant was in some way injured there- 
by.” Skaggs v. State, supra. 


[a] Presumption.—In the absence 
of some showing that the evidence of 
a deaf mute could be best obtained by 
writing or that an oral interpretation 
by means of the sign language is not 
a better method, it will be presumed 
that the trial court adopted the best 
method. Dobbins vy. Little Rock R., 
CECT MOOT OO USAW OSs OL CAT KR Sipe 


Mode of examination generally as 
within discretion of trial court see su- 
pra § 645. 


22. State v. Howard, 24 S.W. 41, 
118 Mo. 127. 


23. Skaggs v. State, 8 N.E. 695, 108 
Ind. 53; State v. Burns, (Iowa) 78 
N.W. 681. And see cases infra note 


24, 


[a] Number of interpreters.—The 
trial court has the power undoubted- 
ly to appoint as many interpreters as 
seem necessary to the accomplish- 
ment of the object to be attained. 
ekases v. State, 8 N.E. 695, 108 Ind. 


24 Ark.—Dobbins v. Little Rock 
R., ete., Co., 95 S.W. 794, 79 Ark. 85, 


93, 20 Am. D, 90, 


Ind.—Skaggs v. State, 8 N.E. 695, 
103% Ind. 58k 


Miss.—Bugg v. Town of Houlka, 84 
So. 122, 122 Miss. 400, 9 A.L.R. 480. 


Mo.—State v. Howard, 24 S.W. 41, 
118 Mo. 127. 


N.Y.—People v. McGee, 1 Den. 19. 


Porto Rico.—People v. Arroyo, 38 
Porto Rico 473, 474 [cit Cyc]. 


[a] Even though witness can read 
and write, an examination through an 
interpreter by means of signs is not 
improper if the facts can be communi- 
cated in such method. Dobbins v. Lit- 
tle Rock R., etc., Co., 95 S.W. 794, 79 
Ark. 85,9 Ann.Cas. 84 and note; State 
v. De Wolf, 8 Conn. 93, 20 Am.D. 90. 


[b] Auswer given in private.— 
Where a question was put to a deaf 
and dumb witness in a criminal case 
which so shocked her modesty as to 
cause her to flee from the court room, 
the action of the court in allowing the 
interpreter who followed her and 
brought her back to state her answer 
obtained in private, without repeating 
the question in open court, could not 
be successfully complained of by ac- 
cused, especially where it was not 
shown that he was injured thereby. 
Roee® v. State, 8 N.E. 695, 108 Ind. 


25. Skaggs v. State, Supra; 
v. Burns, (lowa) 78 S.W. 681. 


[a] Friend of prosecuting witness. 
—Where prosecuting witness was a 
deaf mute, the fact that a friend of 
hers acted as an interpreter, where 
there is nothing to show unfairness 
or prejudice, does not render the use 
of such interpreter fatal error. State 
v. Burns, (lowa) 78 N.W. 681. 


[b] Interpreter need not be expert. 
—‘The interpreter for a deaf and 
dumb person need not be an expert if 
he can sufficiently understand the 
signs usually employed by the wit- 
ness, and can well and truly interpret 
the meaning.” Bugg v.. Town of Houl- 
ka, 84 So. 387, 388, 122 Miss. 400, 9 A. 
L.R. 480. 


State 
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[§ 662] h. Party as Witness?°—(1) In His Own 
Behalf. A party to a civil action or a defendant in 
a eriminal prosecution who testifies in his own be- 
half stands upon the same footing as any other wit- 
“ness? not only as to the scope of his examination 
and the admissibility of his testimony?* but also as 
to the methods of examination and cross-examina- 


26. Whether attorneys appearing 
as witnesses on their own behalf may 
testify in narrative form see infra § 
664. 


27. People v. Morrison, 88 N.E. 21, 
195 N.Y. 116; Finesey v. Minor, 186 
N.B. 924, 45 Ohio App. 337; McNeill 
v. State, 192 P. 256, 18 Okl.Cr. 1. 


[a] Other statements of rule.— 
(1) “A party called in his own behalf 
is simply a witness the same as any 
other witness. He is not sworn and 
does not testify as a party but as a 
witness, and the general rules of evi- 
dence apply to him in precise- 
ly the same way as to a witness who 
is not a party.” People v. Morrison, 
88 NB. 21,195 N.Y. 116,117." (2) “We 
think it is plain that at any time a 
party may act in the dual capacity of 
witness and party, and that when tes- 
tifying for himself he is Subject to 
all limitations and privileges of a 
witness.’’ Finesey v. Minor, 186 N.E. 
924, 45 Ohio App. 337. (3) ‘When 
the accused in a criminal case takes 
the witness stand, he is subject to the 
same rules in regard to examination, 
cross-examination, and impeachment 
as any other witness.’ State v. Good- 
loe, 24 P.(2d) 28, 31, 144 Or. 193. See 
to same effect Jackson v. State, 280 
Siw. 836, 1038 Tex.Cr. 258) (4) “SA 
defendant offering himself as a wit- 
ness subjects himself to all the rules 
of evidence governing other wit- 
nesses.” McNeill v. State, 192 P. 256, 
Zo Uels OkLCre 1. 

28. Ark.—Diffie v. State, 265 S.W. 
72,165 Ark. 613; Jordan v. State, 217 
S.W. 788, 141 Ark. 504. 

Fla.—Herndon vy. State, 72 So. 833, 
72 Fla. 108. 

Kan.—Foley y. Crawford, 264 P. 59, 
125 Kan. 252. 

N.Y.—People v. Morrison, 8&8 N.E. 
21,°195 N.Y.) 116, 1338 Am,S.R. '780,-16 


Ann.Cas. 871; Fralich v. People, 65 
Barb. 48; Marx v. People, 63 Barb. 
618. 


N.D.—State v. Tolley, 136 N.W. 784, 
23 N.D. 284. 


Okl.—MecNeill v. State, 192 P. 256, 
EOE rs 

Or.—State v. Goodloe, 24 P.(2d) 28, 
144 Or. 193. 


Pa.—Edwards v. Hall, 141 A. 638, 
293 Pa.'97. 


Tex.—Jackson v. State, 280 S.W. 
836, 103 Tex.Cr. 258. 
[a] Rule applied.—(1) The state 


is not restricted to showing only one 
conviction of a defendant in a crim- 
inal case where he takes the stand as 
a witness in his own behalf. State v. 
Goodloe, 24 P.(2d) 28, 144 Or. 193. 
(2) In an architect’s action to re- 
cover for services in drawing plans, 
a refusal to admit the owner’s testi- 
mony bearing on the loss sustained 
by a change in the plans was held to 
be improper. Hdwards v. Hall, 141 A. 
638, 293 Pa. 97. (38). LDosprove that 
plaintiff's signature to an acknowledg- 
ment of settlement for death was 
fraudulently obtained, asking wheth- 
er plaintiff believed the statements 
made, whether she relied thereon, and 
whether she signed believing them, 
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was held to be proper. Foley v. Craw- 
ford, +264,P. 59) 125) kam 52.52? (4) 
Where defendant, in a prosecution 
for larceny of an automobile, testified 
that parties came to his residence 
about three o’clock in the morning for 
liquor in the automobile in question, 
and that he had met them in a saloon 
a few days before, but did not know 
their names and that he did not sup- 
pose that the automobile had been 
stolen, it was held to be improper for 
the court to refuse to permit a most 
liberal examination as to defendant’s 
former association with these men. 
People v. Wright, 123 N.E. 64, 287 Ill. 
580. (5) In an action for inducing 
plaintiff by false and fraudulent rep- 
resentations to sell goods to a third 
person, plaintiff could not testify that 
he sold the goods relying on the truth 
of such representations, since one can- 
not testify as to the private opera- 
tions of his mind. Shaw v. Stine, 21 
N.Y.Super. 157, ¢ (6h A “party. to a 
suit, admitted as a witness in his own 
favor, may testify to his opinion, if an 
expert. Dickenson v. Fitchburg, 13 
Gray (Mass.) 546. (7) Where de- 
fendant in an action on a contract al- 
leged that he was induced to enter in- 
to the contract by plaintiff’s false and 
fraudulent representations, it was 
competent to ask him on his direct 
examination what induced him to sign 
the papers and complete the contract. 
Knight v. Peacock, 116 Mass. 362. (8) 
On a trial for murder committed in 
attempting a robbery, defendant tes- 
tified that he and an accomplice had 
gone to the town where the homicide 
occurred, shortly before such time, 
and examined several silk mills witha 
purpose of robbing. them, and that 
they had arranged to come to the town 
on the night in question for that pur- 
pose, and it was held that where his 
counsel asked defendant if he had re- 
turned to such town after that night, 
and on his admitting that he had he 
was asked by the trial judge whether 
he had come on the same errand, no 
wrong was done defendant, as he 
could, by denying such purpose, repel 
the inference which the jury might 
have drawn. State v. Lyons, 58 A. 
398, 70 N.J.Law 635. 


{b] Discretion of court.—(1) The 
extent to which accused may be ex- 
amined as a witness in his own behalf 
is subject to the discretion of the trial 
court. See cases infra this note (2) 
(4). (2) Thus limiting the direct ex- 
amination of a defendant as a witness 
in a criminal trial, while permitting 
him to be subjected to an unlimited 
cross-examination, has been held to be 
a matter within the discretion of the 
trial court. State v. Tolley, 136 N.W. 
784, 23 N.D. 284. (8) The discretion 
of the trial court in the examination 
of the accused should not however be 
abused. See cases infra this note (4). 
(4) In a prosecution for purchasing 
and concealing a stolen automobile, 
the court did not abuse its discretion 
in excluding evidence as to defend- 
ant’s schooling and education, where 
he had been subjected to a long exam- 
ination by both counsel. People v. 
Lintz, 169 N.W. 918, 203 Mich. 683. 
(5) Extent of examination as sub- 
ject to discretion of court generally 
see supra § 646. 


<P wm Ate Oar 
es oie, 
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tion,?® and as to the privileges which he may claim.®°® 

[§ 663] (2) When Called by Adversary.?+ 
party who is ealled by his adversary stands upon the 
same footing as any other witness,*? and may be in- 
terrogated as to any matter stated in the pleadings,** 
or relevant and material to the issue;** but he can- 
not be compelled to testify as to the names of his 


A 


29. State v. Pfefferle, 12° P. 406, 
36 Kan. 90; People v. Morrison, 88 N. 
BY 21, 195eNi LLG. 1 Se Ama S. ReneOr 
16 Ann.Cas. 871 and note; Howland v. 
Jenks, 7 Wis. 57. 


30. People v. Reinhart, 39 Cal. 449; 
State v. Pfefferle, 12 P. 406, 36 Kan. 
90; Finesey v. Minor, 186 N.E. 924, 
45 Ohio App. 337. 


Privilege of refusing to answer gen- 
erally see infra § 869 et seq. 


31. Examination *ef adverse party 
BBrOn cross-ezamingation see infra § 


Right to call adverse party as wit- 
mess see supra § 13. 


32. Cade v. Hatcher, 72 Ga. 359; 
Lyons v. Flower, 10 Rob. (La.) 185; 
Hogan v. Sherman, 5 Mich. 60; Came 
Ht v. Peacock, (Tex.Civ.App.) 176 S. 

. 774, 


33. Wabash, etc., R. Co. v. Mor- 
gon, 84 IN. ES 661,\ 32). NE. 8h, 132 Tiad: 


34. In re Youroveta Home & For- 
eign Trade Co., 297 F. 723; Way v. 
Billings, 2 Mich. 397; Sloan v. Pelzer, 
382 S.E. 431, 54 S.C. 314. 


[a] Requiring witness to account 
for documents.—Where the transac- 
tions out of which a claim arose oc- 
curred in foreign countries, and claim- 
ant is the only available witness who 
has knowledge of them, the trastee 
in bankruptcy is entithked to examine 
him fully, and to require him to pro- 
duce or account for material docu- 
ments which should be in his posses- 
sion. In re Youroveta Home & For- 
eign Trade Co., 297 EF. 723. 


[b] Admissions or conversations 
by party called. — (1) Defendant, 
called as witness by plaintiff, may be 
examined as _to the same conversa- 
tions testified by plaintiff's witness, 
on cross-examination, to have been 
held with defendant. Homans v. Corn- 
ing, 60 N.H. 418. (2) Where, in an 
action by a town, defendant was 
charged with concealment of his deal- 
ings with regard to certain notes be- 
longing to the town, it was competent, 
on the issue of concealment, to ask 
defendant, when he was called as a 
witness by the town, whether he had 
at any time informed the town, or the 
selectmen thereof, that he had used 
securities of the town to raise money, 
which he had appropriated to his in- 
dividual use, and for which he had not 
accounted to the town. Errol v. 
Bragg, 63 N.H. 620. 


[c] Wealth.—(1) It is proper for 
the court to allow a detailed exam- 
ination of defendant in a suit for dam- 
ages for assault as to his wealth, 
where, in answer to a question by 
plaintiff's counsel as to how much de- 
fendant was worth, he replied that he 
did not know. Johnson vy. Lamm, 156 
Ill.App. 287. (2) In an action for 
damages for alienation of affections, 
it was held to be proper to allow 
plaintiff to call a defendant as an ad- 
verse witness and elicit information 
as to the nature and extent of his 
property, where exemplary damages 
were asked for. Smith v. Smith, 173 
N.W. 843, 42 S.D. 205. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witnesses or state by whom he expects to prove cer- 
tain facts,*®> nor may he be examined orally as to 
matters which are already in the case as documentary 
evidence.*® Although a party called by his adver- 
sary generally becomes a witness to the whole suit 
in such manner as to give him the right to disclose 
facts favorable to himself as well as to the opposite 
party,** when a party calls his adversary or his sery- 
ant to prove a single fact the party calling such wit- 
ness need not examine such witness generally as to 
other matters in issue.*§ 


[§ 664] i. Testimony in Narrative Form; Volun- 
tary Statements. Whether a witness shall be exam- 
ined by question and answer rather than in narra- 
tive form is within the discretion of the trial court.*® 
Accordingly the court may, in the exercise of such 
discretion, require a witness to be examined by ques- 
tion and answer.*® On the other hand, it is within the 
discretion of the court to allow the testimony of a 
witness to be given in the form of a narrative instead 
of being elicited by a series of questions and an- 
swers,*? the rule being particularly applicable to the 
testimony of attorneys.*2, While it has been held to 
be the duty of counsel in opposing the giving of cer- 


[d] Opinion evidence. — One who 
calls his opponent as a witness is en-] 104 N.J.Law 291. 
titled to the benefit of the belief as al 
well as of the actual knowledge of the K 


WITNESSES 


40. State v. Rubenstein, 140 A. 287, 


U.S.—Northern Pac. R. Co. v. 
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tain testimony in narrative form to interpose and ar- 
rest the narrative by calling the attention of the 
court particularly to the objectionable matter and by 
a motion to strike it out obtain a ruling of the court 
excluding such testimony from the case,** it has also 
been held that when counsel opposes the fact that tes- 
timony is being given in narrative form he has the 
right to have the testimony elicited by question and 
answer, in order that he may protect his client by ob- 
jection rather than by motion to strike out.** It may 
be improper to permit an attorney appearing as a 
witness on his own behalf to read a statement of his 
own defense rather than to require him to testify 
formally.#® 


Voluntary statements by witness.4® While the 
court should not ordinarily permit a witness to vol- 
unteer statements,47 and accordingly the refusal of 
the court to permit a witness to add to*® or to ex- 
plain*® his testimony on the ground that to permit 
such explanation would be a voluntary statement, 
may not be improper, the mere fact that a witness 
volunteers statements that have not been called for 
may not constitute a fatal error.®° 


other grounds 16 S.Ct. 848, 162 U.S. 
359, 40 L.Bd. 999]. 


[a] If witness states irrelevant or 
incompetent matters, it is the duty 


witness, although the weight of the 
two species of evidence may differ. 
Kitchen v. Robbins, 29 Ga. 713. 


[e] Complete contract.—Where de- 
fendant as witness for plaintiff testi- 
fied that certain options did not show 
the complete agreement between the 
parties, it was not improper to permit 
the witness to testify that his agree- 
ment to pay a stated sum for certain 
stock was on condition that plaintiff 
would not pay more for such stock. 
Darrin v. Whittingham, 68 A. 269, 107 
Md. 46. 


35. Wabash, etc., R. Co. v. Mor- 
gan, 31 N.E. 661, 32 N.E. 85, 132 Ind. 
430. 


36. Nyhoff v. Palmer, 116 So. 520, 
217 Ala. 432. 


[a] Rule applied.—(1) Where a 
real estate broker sued a prospective 
purchaser for commissions on a Sale 
of land that was not consummated 
and called defendant as a witness, a 
question defendant insisted on a sur- 
vey was held to be properly disallowed 
where a survey had already been 
shown by telegrams which were in 
evidence (Nyhoff v. Palmer, 116 So. 
520, 217 Ala. 432), (2) and a question 
as ‘to defendant’s insistence on the 
delivery of a deed and other papers 
for examination was also held to be 
properly disallowed in view of written 
communications in evidence (Nyhoff 
v. Palmer, supra). 


37. Tolman v. Hefflefinger, 1 Neer? 
Dec. (Reprint) 404, 8 West.L.J. 


38. Brady v. Public Service ah, 
Co., 79 A. 287, 80 N.J.Law 471. 


[a] Rule applied.—In an action to 
recover for personal injuries where 
plaintiff called defendant’s servant, a 
street car motorman, to prove the fact 
of a collision whereby the injuries 
were caused, plaintiff was not required 
to ask the witness whether the col- 
lision was due to negligence on his 
part. Brady v. Public Service Ry. Co., 
79 A. 287, 80 N.J.Law 471. 

39. State v. Rubenstein, 140 A. 287, 
104 N.J.Law 291. And see cases infra 
note 41. 


Charless, 51 F. 562, 2 C.C.A. 380 [rev 
Beall cal 848, 162 U.S. 359, 40 L.Ed. 


Ala.—Mobile, ete., R. Co. v. Hawk- 
INS M5 LESOn O71, Los Ala. 560: 


Cal.—People v. Davis, 91 P. 810, 6 
Cal.App. 229. 


Ga.—Horton v. 
123 Ga. 145. 


Iowa.—State v. Maxwell, 
666, 51 Iowa 314. 


Kan.—Maier vy. Randolph, 6 P. 625, 
33 Kan. 340. 


Mass.—Com. v. Johnson, 
188, 199 Mass. 55. 


Mich.—Clark v. Field, 4 N.W. 19, 
42 Mich. 342. 


[a] Another statement of rule.— 
“A witness who is competent may tes- 
tify, without being specifically inter- 
rogated.”’ Mobile, J. & K. C. R. Co. v. 
Hawkins, 51 So. 37, 44, 163 Ala. 565. 


[b] Witness’ attention may be 
called to particular facts after he has 
gone through his narrative without 


State, 51 S.E. 287, 


1 N.W. 


85 N.E. 


interruption. People v. Druse, 8 N.E. 
fe tint? 8 N.Y. 655, 1 Silv.A. 182, 5 N.Y. 
BHO. 


42. Goldsmith v. Newhouse, 72 P. 
809, 19 Colo.App. 1; Thresher v. Ston- 
ington Sav. Bank, 36 A. 38, 68 Conn. 
201; page v. Steiert, (Mo.) 205 S.W. 
222, 224. ' 


“According to our practice, of which 
we know no variance elsewhere, a 
lawyer conducting his own case is in 
the court’s discretion permitted to 
tell his story in his own way, sub- 
ject, of course, to the usual limita- 
tions as to relevancy and com- 
petency.” Daudt v. Steiert, supra. 


[a] Rule applied to testimony of 
attorney: (1) As attorney for one of 
the parties. Goldsmith v. Newhouse, 
72) P2809) 19 Colo-App.’ 1.12) ‘Con- 
ducting his own case. Thresher vy. 
Stonington Sav. Bank, 36 A. 88, 68 


Conn. 201; Daudt v. Steiert, (Mo.) 
205 S.-W. 222. ; 
43. Northern Pac. R. Co. v. Char- 


less, 51 F. 562, 2 C.C.A. 380 [rev on 


of the party objecting to arrest the 
narrative and move to have such testi- 
mony stricken out. Northern Pac. R. 
Co. v. Charless, 51 F. 562, 2 C.C.A. 380 
[rev on other grounds 16 S.Ct. 848, 162 
U.S. 359, 40 L.Ed. 999]. 


[b] In absence of any showing 
that the opposing counsel was de- 
prived of an opportunity to make such 
a motion, failure of the court to cure 
the testimony does not constitute a 
fatal error. Northern Pac. R. Co. v. 
Charless, 51 F. 562, 2 C.C.A. 380 [rev 
on other "grounds 16 S.Ct. 848, 162 U.S. 
359, 40 L.Ed. 999]. 


44. Altkrug v. Horowitz, 97 N.Y.S. 
716, 111 App.Div. 420. 


aia Siegel v. Graham, 189 N.Y.S. 


[a] QYlustration. — In a summary 
proceeding by a landlord to obtain 
possession of his premises for his per- 
sonal occupancy, it was error to per- 
mit defendant, who acted as his own 
attorney, when called as a witness in 
his own behalf, to read in evidence, 
in lieu of testifying formally, a state- 
ment of defense based on hypotheses 
and conclusions unwarranited in law, 
as well as containing appeals to the 
sympathy of the court. Siegel v. 
Graham, 189 N.Y.S. 94. 


[b] “While some latitude in the 
presentation of a case is: always 
granted a party who acts as his own 
attorney, the bounds of propriety were 


exceeded in this instance.” Siegel v. 
Graham, 189 N.Y.S. 94. 
46. Responsiveness of answers 


generally see infra §§ 726-731. 


Remarks of witness generally see 
infra § 741. 


47. Lipsitz v. Prideaux, (Tex.Civ. 
App.) 266 S.W. 199. 


48. Snyder v. McGill, 
265 Pa. 122. 


49. People v. Sliscovich, 226 P. 611, 
193 Cal. 544. 


50. Waller v. Harris, 128 So. 606, 
221 Ala. 318. 


[a] Reason for rule.—A trier of 


108 A. 410, 
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[§ 665] j. Witnesses Ignorant of, or Unfamiliar 
Where witnesses 
testify in a foreign language, their testimony must 
Therefore, in the ab- 
sence of an interpreter, witnesses should not be ordi- 
narily allowed to make statements in a foreign lan- 
guage,°? nor may a witness who is unfamiliar with 
the English language be compelled to testify in that 
language,°* although the mere fact that a witness 
who spoke English with difficulty was permitted to 
testify in a foreign tongue does not constitute a fa- 
tal error in the absence of a contention that his tes- 
timony was not correctly interpreted.°* Persons who 
have heard a statement made in a foreign language 
at a time when they were not familiar with that lan- 


with, Language—(1) In General. 


be translated into English.®? 


fact has the right to know what man- 
ner of man the witness is. Waller v. 
Harris, 128 So. 606, 221 Ala. 313. 


[b] Thus that a witness without 
being questioned as to such matters 
voluntarily stated: “I am 73 years 
old’; “I never was on the witness 
stand before in my life”; “I am liable 
to make some mistakes’; “I never 
had a case in court in my life and I 
never sued anybody and never have 
been sued”; and “I have been a pub- 
lic man for 50 years’ was held not to 
constitute a fatal error. Waller v. 
Harris, 128 So. 606, 221 Ala. 3138, 314. 


51. People v. Cicmanec, 233 Ill.App. 
Smile 
[a] Notwithstanding court and. 


counsel apparently understand wit- 
nesses who testify in a foreign lan- 
guage, their testimony must be trans- 
Jated into the Wnglish language. 
People v. Cicmanec, 233 I1l.App. 331. 


52. Koehler v. Koehler, 80 N.W. 
449, 104 Wis. 260. 


[a] Thus, where a conversation 
in which an alleged contract was made 
was carried on in the German lan- 
guage, it was not error to refuse to al- 
low a witness to state in German what 
the parties said, when there was no 
contention as to the meaning of any 
words used, and when it did not ap- 
pear that there was an interpreter 
present. Koehler v. Koehler, 80 N.W 
449, 104 Wis. 260. 


53. George v. Meyers, 241 F. 653, 
154 C.C.A.° 411. 


fa] Tustration.—Where an As- 
Syrian witness stated he could not 
translate a writing made by him into 
English, the court’s refusal to re- 
quire him to read it the best he could 
was proper. George v. Meyers, 241 F. 
653, 154 C.C.A. 411. 


54 Com. v. Greason, 53 A. 539, 204 
Pa. 64. 

55. People v. Ah Yute, 56 Cal. 119; 
State v. Fong Loon, 158° P. 238, 29 


Idaho 248, L.R.A.1916F 1198; State v. 
Terline, 51 A. 204, 23 R.E. 530, 91 Am. 
S.R.: 650. 

[a] Reason for rule.—‘“‘While it is 
true that the interpretation of the 
words of a witness testifying in a for- 
eign language, by one who is sworn in 
court and translates the testimony to 
the tribunal, is not obnoxious to the 
hearsay rule, because both the orig- 
inal witness and the interpreter are 
under oath and subject to cross-exam- 
ination, yet where a witness is offered 
to testify to the statements of an- 
other person, spoken in a language not 
understood by him, but translated for 
him by an interpreter, such witness is 
not qualified because he does not 
speak from personal knowledge.” 


WITNESSES 


eign language.°? 


Led) 


ate'v. Terline, 51 A. 204, 208.23 Ra. 
530, 91 Am.S.R. 650 [quot State v. 
Fong Loon, 158 P. 2338, 237, 29 Idaho 
248, L.R.A.1916F 1198]. 


[b] Rule applied.—(1) Persons 
who do not understand the Chinese 
language should not be permitted to 
testify as to a supposed dying declar- 
ation where their only knowledge as 
to the meaning of what was said by 
the supposed declarant in Chinese was 
through an interpreter who xpurported 
to translate the Reciaeation into Eng- 
lish at the time and place where it 
was made. State v. Fong Loon, 158 P. 
233, 29) Idaho :248. (2) Witnesses 
who do not understand the Italian lan- 
guage should not be permitted to tes- 
tify as to what a defendant under 
prosecution for perjury said as a wit- 
ness in Italian and translated by an 
interpreter during the course of an- 
other trial upon which the perjury 
prosecution was based. State v. Ter- 
line, bi Ace 204,023 BRL cb 30, 168)) AX 
court reporter of a former trial should 
not be permitted to testify as to state- 
ments made by a witness in a foreign 
language unknown to the reporter who 
took down his notes from the in- 
terpreter. People v. Ah Yute, 56 Cal. 
ifshee 


[ec] Interpreter, or some other per- 
son who heard and understood the lan- 
guage in which the testimony was 
given, Should have been called to tes- 
tify as to such statements. People v. 
Ah Yute, 56 Cal. 119; State v. Fong 
Loon, 158 P. 233, 29 Idaho 248, L.R.A. 
LOVER VIS. 


[d] Distinguished from testimony 
of interpreter.—‘There is a distinc- 
tion between the testimony of an in- 
terpreter given directly in a judicial 
investigation and that given by a 
witness who assumes to recite what 
the interpreter said was the state- 
ments or evidence of the person for 
whom the interpretation was being 
made.”” State v. Fong Loon, 158 P. 
2338, 2387, 29 Idaho 248, L.R.A.1916F 
1198. 


t 
3 


o 


56. Territory v. Kawano, 20 Hawaii 
469; Polehyki v. Chromik, 15 Alta.L. 
274. 

[a] Distinction.—‘‘Where a_ wit- 


ness who cannot speak English is giv- 
ing testimony about extraneous facts, 
acts or occurrences, the interpreter 
simply interprets what the witness 
has to say about them and ordinarily 
he is accepted without question by 
the Court and the parties as a faith- 
ful interpreter. ‘But where the gist of 
the action is the utterance by the 
defendant of certain words in a for- 
eign language, the interpreter in the 
procedure adopted here [where he 
merely renderd into English the mean- 
ing of the words used] was placed in 


[§ 666] (2) Interpreters®s 


[§§ 665-666 


guage should not be permitted to testify in English 
as to the statements made in the foreign language ;°? 
but, where the gist of the ease under: consideration 
involves the uttering in a foreign language of certain 
words having a particular meaning in that language 
it may be necessary to have the actual words used 
in that language repeated in court by the witness 
who heard them, and in the same language in which 
they were spoken, and precisely as they were used 
in that language.°°® 
proper to permit a witness to state in English, with- 
out the intervention of an interpreter, the substance 
of a conversation beween him and another in a for- 


In any event it may not be im- 


Neces- 


(a) Status; 


the position of, not ™merely an in- 
terpreter, but a primary witness.” 
Polehyki v. Chromik, 15 Alta.L. 274, 
278. 


[b] No hardship to counsel in 
rule.—‘“‘Counsel are expected at times, 
and at times find themselves forced to 
qualify themselves about the most 
abstruse subjects such as medical 
theories or mechanical devices. <A 
few short words in a foreign language 
should furnish no greater difficulty.’ 
Polehyki v. Chromik, 15 Alta.L. 274, 
279. 


[ce] Perjury.—Where defendant in 
a prosecution for perjury, based upon 
the theory that defendant while tes- 
tifying in a foreign language had pos- 
itively stated in that Janguage that 
another person had uttered certain 
words in the foreign tongue, contend- 
ed that he did not testify positively 
as to the words in question but had 
prefaced his statements on the stand 
by explaining to the interpreter that 
witness believed such “words to be 
uttered on information and belief, the 
interpreter should be required to re- 
peat the precise words used by de- 
fendant in the foreign tongue. Ter- 
ritory v. Kawano, 20 Hawaii 469. 


[d] Slander.—Where the gist of 
the particular case is slander for the 
uttering of certain words in a foreign 
language, and-their having a particu- 
lar meaning in that language, it may 
be necessary to have such words re- 
peated in court in the foreign lan- 
guage exactly as they were spoken 
and then have their meaning deter- 
mined by expert witnesses on the for- 
eign language who are sworn exnress- 
ly for that purpose. Polehyki v. 
Chromik, 15 Alta... 274. 


57. Commonwealth v. Shooshanian, 
96 Nib. 20,210) Masswule3. Anni@as: 
1912C 1073; Commonwealth v. Kep- 
per, 114 Mass. 278. 


fal] Reason for rule.—‘It is only 
when testimony given in a foreign 
tongue requires translation in court 
that an interpreter is sworn specially 
for that purpose.’’ Commonwealth v. 
Kepper, 114 Mass. 278, 280 [quot Com- 
monwealth v. Shooshanian, 96 N.E. 70, 


71, (210 “Mass; 123, “Ann. Cas.19129€ 
1073]. 
[b] Testimony covered by oath as 


witness.—“‘The narration in English 
Si is covered by his oath as a 
witness.” Commonwealth v. Kepper, 
114 Mass. 278, 280 [quot Common- 
wealth v. Shooshaniang'96 N.E. 70, 71, 
210 Mass. 123, Ann.Cas.1912C 1073]. 


58. Interpreter: 
Defined see Interpreter 33 C.J. p 474. 


As regular officer of court see Courts 
§ 204 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sity for, and Propriety of, Appointment. 
preter is a witness for the purpose of interpreting the 


testimony of others.®® 


Necessity for, and propriety of, appointment. 
witness who does not understand the English lan- 
guage is properly examined through the medium of 
same is true of a witness 
who understands and speaks some English but not 
enough to enable him to testify intelligently or in- 
it has been held that the 
duty to appoint an interpr eter where 
it is ordinarily held 
that whether or not an interpreter should be appoint- 
ed rests in the discretion of the trial court.®* 
discretion is not abused by refusing an interpreter 
to an accused foreigner who appears to understand 


an interpreter ;°° and the 


telligibly.°? 
court is under a 
the necessity for one arises,°? 


Although 


. 


Distinguished from witnesses whose 
testimony he interprets see Inter- 
preter 33 C.J. p 474 note 23[a]. 


Necessity for swearing interpreters 
see supra § 650 


Right to appointment and services of 
interpretef in trial of: 


Civil cases generally see Trial § 68. 


Criminal cases generally. see Crim- 
inal Law § 2054. 


Testimony through interpreter . in 
criminal cases as affecting right of 
accused to confront witnesses see 
Criminal Law § 2119. 


59... Birmingham: +r, ete. sor piv. 
Jung, 49 So. 434, 151 Ala. 461, 18 Ann. 
Cas. 557; People v. Lem Deo, 64 P. 
265, 132 Cal. 199; People v. Ong Git, 
137 P. 283, 23 Cal.App. 148. 


“An interpreter is a witness for 
the purpose indicated by the descrip- 
tive word.” Birmingham Ry., Light 
& Power Co. v. Jung, 49 So. 434, 440, 
161 Ala. 461, 18 Ann.Cas. 557. 


Interpreters as included within 
meaning of word “witnesses” see su- 
pra § 1. 

60. See cases infra this section. 


=61. People v.. Lacang, .1.P. (2d). 7 
213 Cal. 65; People v. Salas, 84 P. 295, 
2 -Cal-App: 537; Hickey v., @hicago 
City Ry co. £48 TiEApp. 19:7: 


[a] Reason for rule.—‘It is not 
desirable that court, jury and counsel 
should guess at the meaning of what 
a witness is saying or that a witness 
should guess at the meaning of ques- 
tions asked of him.” Hickey v. Chi- 
cago City R. Co., 148 Ill.App. 197, 201. 


[b] Tllustrations.—-(1) Where the 
examination of a witness was com- 
menced without an interpreter, not- 
withstanding a witness understood 
English to some extent, it was a wise 
exercise of discretion on the part of 
the court to call an interpreter when 
it became apparent that to so do 
would facilitate the examination. 
People v. Lacang, 1 P.(2d) 7, 213 Cal. 
65. (2) Although a witness who does 
not understand the language of a con- 
versation in which a confession was 
made cannot testify to the confes- 
sion, a witness who does understand 
that language may be properly per- 
mitted by the court to testify through 
an interpreter where the witness does 
not understand English sufficiently to 
testify without an interpreter. State 
v. Wilson, 123 P. 795, 68 Wash. 464. 
(3) Where a witness who understood 
some English frequently could not 
understand examining counsel and 
there were times when the court, 
counsel, and the jury could not under- 
stand the witness, a case was present- 
ed where an interpreter should have 


, 


* 


$ 
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An inter- 
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English sufficiently,®* nor is the discretion abused by 
a failure to appoint an interpreter for one who suffi- 


ciently understands the local dialect prevailing at 


A 


This 
other jurors.®® 


been employed. Hickey v. 
City: R.-Co., 148 Ill.App. 197. 


{c] Loss of some time immaterial. 
—‘When a foreigner, not conversant 
with our language, testifies and it ap- 
pears that the facts can better be 
elicited by the use of an interpreter 
a competent interpreter should be 
used, even at the expense of some loss 
of time.” Hickey v. Chicago City R. 
Co.,°148 Ill. App. 197, 201. 


[d] Appointment and compensa- 
tion.— Whether a_ particular trial 
court may appoint an interpreter at 
the expense of a county may depend 
upon the jurisdiction of the particular 


Chicago 


court. Crawford County Sup’rs v. Le 
Clerc, 3. Pinn, (Wis.) 325, 4. Changi. 
(€Wis?)**56: 


62. Menella v. Metropolitan St. R. 
Co., 86 N.Y.S. 9380, 931, 43 Misc. 5. 


“At common law the court has not 
only the right, but also the duty, to 
make such appointment where the 
necessity arises.’’ Menella v. Metro- 
politan St. R. Co., supra. 


[a] Duty to appoint in particular 
case as not depending on statute.— 
(1) “Statutes for the appointment of 
official interpreters in certain courts 
exist to enable said courts to proceed 
promptly with their assistance, but 
the duty to appoint as occasion re- 
quires remains irrespective of stat- 
ute.” Menella, v. Metropolitan St. R. 
Co. 786 N-Y«s. 930,931, 43 Misc. 5.6 (2) 
Interpreters as officers attached to 
particular courts see Courts § 204. 


[b] Right of litigant—(1) “A 
poor litigant as well as a rich one is 
entitled to his day in court, and to a 
respectful hearing; and, in so far as 
he cannot present his case except 
through an interpreter, it is right to 
be heard in that way.” Menella v. 
Metropolitan St. R. Co., 86 N.Y.S. 930, 
9315. 43 ‘Mise, 5. (2) “It wouldisbe a 
denial of justice to make such right 
[as regards plaintiff] depend upon the 
consent of the defendant.” Menella 
v. Metropolitan St. R. Co., supra. 


[e] Where impossible to secure in- 
terpreter. — ‘If : impossible to 
secure one, then the trial should have 
been suspended and the case remand- 
ed to the calendar.” Poplawski v. 
Cook, 208 N.Y.S. 803, 804, 124 Misc. 
668. To same effect. Menella v. 
Metropolitan St. R. Co., 86 N.Y.S. 930, 
931, 43> Mise. 5. 


63. People v. Lacang, 
213 Cal. 65; People v. Morine, 72 P. 
166, 138 Cal. 626; U.S. v. Go Foo Suy, 
25 Philippine 187. 


[a] Court not required to furnish 
interpreter for defendant.—A statute 
providing that where a witness does 
not understand and speak English an 
interpreter must be sworn to interpret 


Ie PACzd is 


the place of trial.°> Whether or not a particular per- 
son should be selected as interpreter is also a matter 
resting within the discretion of the trial court.°° 


[§ 667] (b) Qualifications. 
qualified interpreter should be secured whenever the 
Fnaibed of an interpreter are necessary in order 
properly to examine a witness,®’ and, while ordina- 
rily any qualified person may be permitted to act as 
interpreter, 68 it may constitute a fatal impropriety 
for some jurors, because of their knowledge of a for- 
eign tongue, to assume to act as interpreters to the 
At all events questions as to the 
qualifications of a certain person to act as interpret- 


A competent and 


for him does not require the trial 
court to furnish a defendant in a 
criminal trial with an interpreter on 
his trial. Livar v. State, 9 SW. 552, 
Om REXavA DO Da L Low 


64. People v. Young, 41 P. 281, 108 
Cal. 8. 


[a] 
sity for an interpreter is not 
by refusing an interpreter to 
cused foreigner who appears 
derstand English sufficiently. 
v. Young, 41 P. 281, 108 Cal. 8. 


65. .U. S. v. Go Foo Suy, 25 
pine 187. 


[a] TfTllustration.—Where the court 
observed that a witness was able to 
testify in the local dialect if he wish- 
ed to do so and: the court stated that 
an interpreter would translate the 
witness’ statements whenever | he 
found any difficulty in making them, 
there was no abuse of discretion com- 


Court’s discretion as to neces- 
abused 
an ac- 
to un- 
People 


Philip- 


mitted by the court in refusing to ap- 
point an interpreter to translate all 
of the witness’ testimony. U.S. v. Go 
Foo Suy, 25 Philippine 187. 

66. People v. Rardin, 99 N.E. 59, 
2po” Lilo sy IChicagon ete anna Orenve 
Shenk, 23 N.E. 436, 131 Ill. 283; Amer- 


ican Brake Shoe, etc., Co. v. Jankus, 
121 Ill.App. 267; Swift v. Applebone, 
23 Mich, 252: 


[a] Qualified nature of discretion. 
—‘‘Some degree of discretion must be 
vested in the trial court as to the per- 
son who shall be employed as an_in- 
terpreter; but that discretion ought 
not to be so exercised as to deprive 
a party altogether of the testimony of 
his witness, so long as an interpreter 
is offered against whom there is no 
legal objection.” Chicago & A. R. Co. 
v. Shenk, 23 N.E. 436, 437, 131 Ill. 283 
[quot People vy. Rardin, 99 N.E. 59, 61, 
255 Til. 9]. 


67. Poplawski v. Cook, 
808, 124 Misc. 668. 


[a] Reason for rule.—‘‘Where the 
examination must be necessarily con- 
ducted through an interpreter, the 
services of a competent and a quali- 
fied one should be secured, because it 
is through a competent and qualified 
interpreter that the truth can be ar- 
rived at.” Poplawski v. Cook, 208 N. 
Y.S. 8038, 804, 124 Misc. 668. 


68. Farar v. Warfield, 8 Mart.N.S. 
(aa) 695. 


{a] Where no regular interpreter 
has been appointed any qualified per- 
son may act in that capacity. Farar 
v. Warfield, 8 Mart.N.S. (La.) 695. 


69. Lendberg vy. Brotherton Iron 
Min. Co., 42 N.W. 675, 75 Mich. 84.- 


[a] Reason for rule.—‘‘Whatever 
goes to the jury must go to all 


208 N.Y.S. 


494 [70 C.J.] 


er?° are matters within the discretion of the trial 


court. 


Disqualification by reason of interest, bias, or the 
Although it is desirable to procure the services 
of an entirely disinterested interpreter,*+ and the in- 
terest of an interpreter may be such as to constitute 
his selection as a fatal error,’? it has been held that 
he need not be unbiased as far as one of the parties 
in the case is concerned where a statute prescribes 
the circumstances under which an interpreter must 
be supplied without specifying that the, interpreter 


like. 


through the same medium.’ Lend- 
berg v. Brotherton Iron ag Co., 42 
N.W. 675, 677, 75 Mich. 84. 


70. American Brake Shoe, etc., Co. 
v. Jankus, 121 Ill.App. 267; Swift v. 
Applebone, 23 Mich. 252; Fennen v. 
State, 24 Ohio Cir.Ct. 583. 


“The passing upon the qualifica- 
tions of an interpreter is peculiarly. 
within the sound discretion of the 
court . and the court’s approval 
is conclusive in the absence of a 
charge of abuse of discretion.” Fen- 
nen v. State, supra. 


[a] Character of testimony relat- 
ing to qualifications.—The determina- 
tion of the character of the testimony 


which will satisfy that discretion is’ 


also a question for the trial court. 
Fennen vy. State, 24 Ohio Cir.Ct. 583. 


71. Paucher v. Enterprise Coal 
Mining Co., 168 N.W. 86, 183 Iowa 
1076; State v. Lazarone, 57 So. 532, 
130 La. 1. 


[a] Other statements of rule.— 
(1) “The person chosen to interpret 
into English testimony given in a 
tongue not understood by jury, court, 
or counsel must be absolutely disin- 
terested, unprejudiced, and unbiased.” 
State v. Lazarone, 57 So. 532, 534, 130 
Ina, 1. (2) “A ‘person selected as in- 
terpreter ought to be disinterested, 
unprejudiced, and unbiased.’ Pauch- 
er v. Enterprise Coal Mining Co., 168 
N.W. 86, 183 Iowa 1076, 1080. (3) 
“It will ‘usually be better to continue 
the cause until the services of a whol- 
ly disinterested interpreter can be 
secured.”’ Barber Asphalt Pav. Co. v. 
Odasz, 85 F. 754, 756, 29 C.C.A. 631. 


[b] Where interest known.—‘If 
the fact of his interest were known, 
ordinarily the court would refuse to 
appoint [an interested interpreter] 

if a competent disinterested 
interpreter were available.’ Pauch- 
er v. Enterprise Coal Mining Co., 168 
N.W. 86, 183 Iowa 1076, 1080. 


72. State v. Lazarone, 57 So. 532, 
130 La. 1; State v. Chyo Chiagk, 4 S. 
W. 704, 92 Mo. 395. 


{a] In criminal prosecution for 
murder: (1) “The defendant was en- 
titled to an interpreter at once capa- 
ble and impartial; one who could 
and would be the medium and conduit 
of an accurate and colorless trans- 
mission of questions to and answers 
from the witnesses. All the precau- 
tions necessary to attain this end 
should have been taken; for other- 
wise an interpreter might do the de- 
fendant incalculable mischief,—mis- 
chief which no subsequent testimony 
could entirely eradicate from the 
minds of the jury.” State v. Chyo 
Chiagk, 4. S.W. 704, 709, 92 Mo. 395. 
(2) “Owing to the great importance 
to the defendant, in his peculiar sit- 
uation, of having every formula of the 
law strictly adhered to, I am of opin- 
ion that a reasonable opportunity 


WITNESSES 


must be so unbiased.7% 


[§ 667 


Whether a particular wit- 


ness is too interested to be qualified is ordinarily 


within the discretion of the trial court.** 
fact that an interpreter is interested in the outcome 
of the particular suit may not disqualify him,*® nor 
may he be disqualified by the mere fact of his re- 
lationship to a party in the action."® 
interpreter is not rendered incompetent by the mere 
fact that he has been subpeenaed as a witness,?? that 
he has listened to the testimony of other witnesses in 
the case,7* or even by the fact that he has himself 
testified in the case.7® : 


should have been afforded counsel 
. . to show that the interpreter 

was not impartial.” State v. 
Chyo ‘Chiagk, supra. 


[b] Person contributing to fund, 
for prosecuting accused.—The ap-' 
pointment as court interpreter of a 
person who had contributed toward 
a fund for accused’s prosecution 
avoids a conviction. State ve Laza- 
rone, 57 So. 532, 130 La. 1. 


73. Tores v. State, (Tex.Cr.) 63 S, 
W. 880; Brown v. State, (Tex.Cr.) 59 
S.W. 1118. 


[a] Interpreter, does, not occupy 
status of juror toward party.—In 
other words, the interpreter does not 
stand in the attitude of a juror to- 
ward such party in the absence of 
such requirement in the statute. 
Tores v. State, (Tex.Cr.) 63 S.W. 880; 
caret v. State, (Tex.Cr.) 59 S.W. 
118. 


[b] Interpreter chosen from wit- 
nesses under rule.—There was no 
abuse of discretion in calling an in- 
terpreter from witnesses who were 
under the rule where he was the only 
one accessible. Brown y. State, (Tex. 
Cr.) 59. S.W. 1118. 


[ec] Prosecuting attorney. — Al- 
though the prosecuting attorney had 
been interested in the prosecution of 
defendant for abducting a female, 
such fact did not render it error for 
the court to allow him to act as inter- 
preter for witnesses who spoke in 
Spanish, there being nothing to indi- 
cate a lack of fairness or impartiality 
on his part. Tores v. State, (Tex.Cr.) 
63 S.W. 880. 


74. Barber Asphalt Pav. Co. v. 
Odasz, 85: F. 754, 29 C.C.A, 631; Swift 
v. Applebone, 23 Mich. 252, 257. 


“The question must rest in 
the discretion of the judge presiding 
at the trial, who may be relied upon 
to call in a disinterested and impar- 
tial person for that office, wherever he 


shall find it practicable.” Swift v. 
Applebone, supra. 

75. Paucher v. Enterprise Coal 
Mining Co., 168 N.W. 86, 183 Iowa 
1076. 

[a] Where there is no actual or 


conscious fraud on the part of a party 
or his counsel in proposing a particu- 
lar interpreter, that he happens to be 
interested in the outcome of the par- 
ticular suit does not render him dis- 
qualified. Paucher v. Enterprise Coal 


Mining Co., 168 N.W. 86, 183 Iowa 
1076. 
76. Western & A. R. Co. v. Deitch, 


70 S.H. 798, 186 Ga. 46; People v. 
Rardin, 99 N.E. 59, 255 Ill. 9. 


[a] Father suing as next friend. 
—(1) Although where an interpreter 
was required to translate testimony 
given in a foreign language, the court 
should have, if practicable, named a 
disinterested person to act as inter- 


The mere 


Moreover, an 


preter, the designation of the father 
of a child in whose behalf the suit 
was brought by xs next friend, as 
the interpreter to translate the testi- 
mony of the child’s mother, given ina 
foreign tongue, as held not to be 
fatal where it did not appear that 
there was any other person present 
available as an interpreter. Western 
& ALR. Cony. Deitch, 70;S3. 798) 136 
Ga. 46. (2) ‘Whatever objections 
may exist, in point of policy, to allow- 
ing the next friend of an infant plain- 
tiff to be sworn as interpreter for a 
witness who does not speak the 
English language, we cannot say that 
in law it is erroneous.” Swift v. Ap- 
plebone, 23 Mich. 252, 257. 


[b] Sister of plaintiff in action to 
recover for personal injuries.—It was 
within the discretion of the trial 
court to allow the sister of a plaintiff 
who was suing to recover for personal 
injuries to act as an _ interpreter. 
Barber Asphalt Pav. Co. v. Odasz, 85 
W075 4092.9) CIOVAINGS ET: 


{[c] Interpreter and party having 
cOmmon ancestor.—One otherwise 
competent to act as interpreter for 
the prosecuting witness on a trial for 
rape was held not to be disqualified 
by reason of his relationship to her, 
where it appeared that their great- 
great-grandfather was the same per- 
son. Henle a ere 99-N.B. 59,255 
Tl. 


77. State v. Miahee 54 P. 995, 20 
Wash. 162. 


[a] Where subpenaed for very 
purpose of interpreting testimony.— 
The fact that an interpreter, who was 
not used as a witness, and knew noth- 
ing about the case, had been sub- 
poeenaed for the very purpose of hay- 
ing him available as an interpreter, 
certainly does not disqualify him as 
an interpreter. State v. Michel, 54 P. 
995, 20 Wash. 162. 


78. Trevino v. State, 204 S.W. 996, 
83 Tex.Cr. (562. 


{a] Listening to other testimony 
in case.—Where prior to the time that 
certain testimony relating to a par- 
ticular transaction was given and 
translated by an interpreter, no other 
testimony relating to that transaction 
was given in court, the interpreter is 
not rendered incompetent merely be- 
cause he listened to the testimony of 
other witnesses not relating to the 
testimony which he translated into 
English. Trevino v. State, 204 S.W. 
996, 83 Tex.Cr. 562. 


79. Barber Asphalt Paving Co. v. 
Odasz, 85 F. 754, 29 C.C.A. 631; Chi- 
cago, -ete., R. Co. .v. Shenk, 23 N.E. 
436,72 A325 lls 2835 oa 


{a] Tllustration.—Where a sister 
of plaintiff was a witness for him, 
and also acted as interpreter on the 
first trial without objection, but on 
the second trial defendant objected on 
the ground she was disqualified by in- 
terest, it was held that, while it would 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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§§ 667-668] 


Qualifications as translator; accuracy of transla- 
One who ean speak English and the language 
of the witness may be competent as an interpreter, al- 
though he cannot read English,®® and, while the ae- 
curacy of an interpreter’s translation is ultimately a 
question for the jury,®! the qualifications of an inter- 
preter as a translator and the accuracy of his trans- 
lation are subject to a proper inquiry.*? 
competency of an interpreter as a translator may be 
tested by cross-examination®*® and when so attacked 
may be reéstablished by further examination or by 
independent evidence;** but an interpreter may not 
prove his competency as a translator by his own affi- 
davit’® or by the opinion of a witness familiar with 
the foreign language,**® and the court may properly 
refuse to permit an interpreter to demonstrate his 
skill by carrying on a conversation with various wit- 
nesses in a foreign tongue.’ The translation by the 
interpreter need not be literal, it being sufficient that 
the testimony of the witness be rendered in its cor- 


tion. 


have been better to have a disinter- 
ested interpreter, yet, under the cir- 
cumstances, the matter was in the 
court’s discretion. Barber Asphalt 
se vid Co. v. Odasz, 85 F. 754, 29 C.C. 
A. 631. 


8s0. Central of Georgia R. Co. v. 
Joseph, 28 So. 35, 125 Ala. 313. 


81. People v. Ong Git, 137 P. 283, 
285, 23 Cal.App. 148. 


“It may be conceded that the ac- 
euracy of an interpreter’s translation 
of testimony is a question of fact 
which must ultimately be determined 
by the jury.” People v. Ong Git, su- 
pra. 


82. Missouri, etc., R. Co. v. Bag- 
ley, 56 P. 759, 60 Kan. 424; State vy. 
Chyo Chiagk, 4 S.W. 704, 92 Mo. 395. 


[a] Right of defendant in crim- 
inal case.—Where a person who is 
unacquainted with our language is 
placed on trial for a felony, he should 
be granted an opportunity to show 
that an interpreter was incompetent 
asatranslator. State v. Chyo Chiagk, 
4 S.W. 704, 92 Mo. 395. 


[b] “In making the translation he 
acts in the capacity of an expert, and 
his competency as such should be 
open to inquiry by the party against 
whom the translated documents are 
to be used as evidence.’ Missouri, 
Kien RaiCO.eVenbacley, 56) P2759; 
762, 60 Kan. 424. 


83. .Terr. v. Kawano, 20 Hawaii 
469, Ann.Cas.1913B 258; Missouri, K. 
& T. BR. Co. v. Bagley, 56 P. 759, 60 
Kan. 424. 


{a] Other statements of, and rea- 
sons for, rule—(1) ‘‘The right to 
subject an interpreter, on the witness 
stand, to cross-examination on the 
‘foreign expressions and terms used 
by him as interpreter, or used by the 
witness for whom he has acted as in- 
terpreter, is a right well recognized 
by law, and is founded upon the gen- 
eral rules and principles which gov- 
ern the cross-examination of other 
witnesses.” ‘Territory v. Kawano, 20 
Hawaii 469, 474, Ann.Cas.1913B 258. 
(2) “A ceross-examination of the 
[translating] witness would have 
tested his ability as a translator.’ 
Missouri, K. & T. R. Co. v. Bagley, 56 
P. 759, 762, 60 Kan. 424. Cross-exam- 
ination of witnesses generally see in- 
fra §§ 779-850. 


[b] Reduction of foreign words to 
writing and examination thereon.— 
(1) In an action for slander by the 
uttering of certain words in a for- 


. 
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Thus the 


his duties.®° 


eign language, the interpreter may be 
required upon direction of counsel to 
write down the foreign words which 
the witnesses testify have been used 
by the defendant; then witnesses 
who understand both the foreign lan- 
guage and English may be examined 
as to the meaning of those words in 
English. Polehyki v. Chromik, 15 
Alta.L. 274, 279. (2) “Where the evi- 
dence as to what the foreign words 
were, is exhausted, an expert in the 
language should be put in the box as 
a regular witness to testify what the 
words mean in English and he would 
be then subject to cross-examination 
in the regular way.’ Polehyki v. 
Chromik, supra. 


84. People v. Ong Git, 137 P. 283, 
285, 23 Cal.App. 148. 


‘Tt follows that if the competency 
of the witness to interpret . . was 
assailed, or doubt thrown upon the 
accuracy of his translation, by cross- 
examination or otherwise, the defend- 
ant [who called the interpreter] un- 
doubtedly had the right to show, if he 
could, either upon redirect examina- 
tion or by competent independent evi- 
dence that the interpreter was not 
only not lacking in ability to trans- 
late but that his translation of 
the testimony given at the prelimin- 
ary examination was correct.’’ Peo- 
ple, v. Ong Git, supra, 


fa] Truth of testimony tested by 
usual methods.—“Obviously the truth 
of his.testimony might have been im- 
paired or wholly impeached by the 
methods usually employed and sanc- 
tioned to discredit the testimony of 
an ordinary witness.” People v. Ong 
Git, 187 P. 283, 285, 23 Cal.App. 148. 


85. See cases infra this note, 


[a] In Missouri, under a statute 
providing that (1) “whenever any 
written evidence in a cause shall be in 
language other than the English, a 
written translation thereof, in the 
English language, made by a compe- 
tent translator, and verified by his af- 
fidavit, may be read in evidence, in- 
stead of the original, if such original 
be competent evidence” (Gen. St. 
[1897]. ¢c,.97, 8 ' 21), the, translator 
should not be permitted to establish 
his qualifications and competency by 
his own affidavit. Missouri, K. & T. 
RCo. Vv. Bagley, 56 BP. 759, 60) Kan, 
424. (2) “The statute contemplates 
that a witness acting as a translator 
should . be brought before the 
court, and examined as a witness, or 
his deposition taken, in either case af- 
fording to the opposite party the op- 


rect meaning into English.*® 
may take advantage of the suggestions of others, who 
are not sworn, with regard to the proper interpreta- 
tion of testimony, stating the result to the court as 
his own interpretation.§® 


Time for determining competency. The time for 
determining whether or not an interpreter is compe- 
tent is obviously, before he enters on the discharge of 


(70 C.J.] 495 


A sworn interpreter 


[§ 668] (c) Mode and Extent of Examination. 
Although the usual and proper way is to require the 
interpreter to be impersonal, and to require the at- 
torneys to direct all questions to the witness in the 
second person, which questions must be repeated by 
the interpreter without any remarks of his own, and 
the answers must be repeated literally by the inter- 
preter in the first person, without any remarks of his 
own,®! and where witnesses testify through an inter- 
preter, a greater latitude may be properly allowed 


portunity of cross-examination.” 
Missouri, 'K (& “Dio Ri Cove" Bastey, 
supra. 

86. Missouri, K. & TT. R.. Co. v. 


Bagley, 56 P. 759, 60 Kan. 424. 


[a] Rule applied.—The opinion of 
another witness, who is familiar with 
the foreign language and knows the 
translator, as to his competency 
should not be received to establish it. 
Missouri, K. & T. R. Co. v. Bagley, 56 
P. 759, 60 Kan. 424. 


87. People v. Ong Git, 137 P. 283,, 
23 Cal.App. 148. 


[a] “Manifestly the situation 
could not be met by the obvious ab- 
surdity which would be certain to re- 
sult from the jabbering jargon of an 
unbridled oriental tongue endeavor- 
ing to demonstrate to an American 
jury a Caucasian’s knowledge of the 
Chinese language.” People v. Ong 
Git, 137 P. 283, 285, 23 Cal.App. 148. 


88. People v. Murphy, 114 N.E. 609, 
276 Ill. 304, 
[a] Thus, where an interpreter on 


the trial of two men charged with 
having participated in the murder of 
two Greeks, in translating the testi- 
mony of a Greek witness who, being 
asked as to the relative location of a 
bed pointed to the west, answered “It 
was on the west side,’ and where the 
witness used the Greek word ‘“‘Mega- 
los” meaning “the big man” and ‘‘Mi- 
cros” meaning “the small man” the 
interpreter answered ‘Defendant Mur- 
phy” and ‘Defendant Armstrong” 
they being respectively, and: obvious- 
ly, a big man and a small man, al- 
though the interpretation was not lit- 
eral, the answers of the witness and 
the interpreter amounted to one and 
the same thing and were not an un- 
fair translation on the part of the 
interpreter. People v. Murphy, 114 
N.H. 609, 276 Ill. 304. 


895) U.S. Vv.) Gibert, 25. kiCasaNnio: 
15,204, 2 Sumn. 19. 


90. State v. 
704, 92 Mo. 395. 


91. Gregory v. Chicago, etc., R. Co., 
124 N.W. 797, 147 Iowa 715, Ann.Cas. 
1912B 723; 


[a] Correct method of examination 
discussed.—“‘In our view the ideal 
way to examine a witness through an 
interpreter is to require the interpre- 
ter to be impersonal, and to require 
the attorneys to address no question 
nor remark to the interpreter. On the 
contrary, all questions should be di- 
rected to the witness in the second 


Chyo Chiagk, 4 S.W. 


496 [70 C.J.] 


in their examination than if they testified directly,®? 
the method of conducting an examination through an 
interpreter is ordinarily within the discretion of the 


trial eourt.®? 


It is for the court rather than the interpreter to de- 
termine what, if any, of the testimony of a witness 
in a foreign tongue is proper;°* accordingly the in- 
terpreter may be required to repéat to the court 
every statement made by the witness.°° 


WITNESSES 


[§§ 668-69 


translation of the answers of a witness given in a 
foreign language may not, under particular circum- 
stances, constitute fatal error.°® 


[§ 669] k. Use of Maps, Plans, Models, or Other 


Articles.°* 


Neverthe- 


less the refusal of the trial court to obtain the full 


person. These questions should be 
repeated by the interpreter without 
any remarks of his own. The answer 
of the witness should be repeated lit- 
erally by the interpreter in the first 
person, without any remarks of his 
own. That is to say, the interpreter 
should be a phonograph for the time 
being. This method, when followed, 
results in least confusion in the rec- 
ord. But it is often quite impractica- 
ble to enforce it. Some interpreters 
find it impossible to suspend their 
personality, and they talk of the wit- 
ness in the third person. The attor- 
neys often forgetfully address their 
questions to the interpreter, and then 
ask him what the witness said. It is 
a time when .. . ‘common Sense’ 
. . . is a great desideratum, and it 
needs to be well distributed and rea- 
sonably active in order to obtain the 
best results.” Gregory v. Chicago, R. 
L. én), Re Co., 124 IN. W... 797,800; 147 
Iowa 715, Ann.Cas.1912B 723, 


92. Merriman vy. Blalack, 121 S.W. 
052, 56 Tex.Civ.App. 594. 


fa] Form of questions.—(1) Great 
latitude in the form of questions 
should be allowed. Merriman vy. Bla- 
lack, 121 S.W.. 552, 56 Tex.Civ.App. 
594. (2) Form of questions general- 
ly see infra §§ 671-698. 


93. Gregory v. Chicago, R. I. & P. 
R. Co., 124 N.W. 797, 800, 147 Iowa 715, 
Ann.Cas.1912B 723. 


“There is no hard and fast rule as 
to the method by which a witness 
shall be examined through an inter- 
preter. It is necessarily a difficult 
and unsatisfactory proceeding, and 
the method of conducting it must be 
left to the sOund discretion of the 
court in view of all the circumstanc- 
es.” Gregory v. Chicago, R. I. & P. 
ie i/Co., Supra. 


[a] Discretion not abused.—Greg- 
ory. v. Chicago, R. I. & P. R.-Co., 124 
N.W. 797, 147 Iowa 715, Ann.Cas.1912 
Bv7Zz3. 


94. See cases infra note 95. 


95. State v. Deslovers, 100 A. 64, 
72, 40 R.I. 89; Tavares v. Dewing, 82 
Asse assur. LiA24. 


“Tt seems to us that the only safe 
method is for the interpreter to trans- 
late everything which the witness 
says, leaving the trial judge to de- 
termine what portion thereof shall be 
eliminated from the record when the 
whole is before him.” State v. Des- 
lovers, supra. 


[a] Rule applied.—(1) The inter- 
preter is without discretion or power 
to determine what is admissible and 
what not, or to omit to interpret what 
he considers hearsay. State v. Des- 
lowers, A006 VA. 964,040 sR 8957 2) 
Where an interpreter states to the 
court that the witness stated some- 
thing that had been told him by some- 
body, it may be improper for the court 
to act on such statement, and instruct 
the interpreter not to repeat what the 
witness said. People v. Wong Ah 


— 


Bank, 4 P. 19, 65 Cal. 305. (3) Wheth- 
er answers to questions put to a wit- 
ness through an interpreter are re- 
sponsive is for the court. Tavares v. 
Dewing, 82 A. 133, 33 R.I. 424. 


96. State v. Deslovers, 100 A. 64, 
40 R.I. 89. 
[a] Thus, where it is not contend- 


ed by the party against whom the wit- 
ness appears that the untranslated 
portion of the testimony contained 
anything admissible in evidence, re- 
fusal of the court to require a full 
translation does not constitute fatal 
error on the objecting party’s naked 
right to have the whole testimony 
translated. State v. Deslovers, 100 
A. 64, 40 R.I. 89. 


97. Cross references: 


Cross-examination of witness as to 
writings see infra § 816. 


Documentary evidence: 
Generally see Evidence §§ 900-1218. 


In criminal cases generally see 
Criminal Law §§ 1519-1530. 


Introduction of documentary evidence 
in trial of civil cases generally see 
Trial §§ 119-125. 


Use of maps, diagrams and the like in 
conduct of cross-examination see 
infra § 8388. 


Use of memoranda or other writings 
to refresh memory of witness see 
infra §§ 746-771. 


98. U.S.—U. S. v. Coronado Beach 
Col, 41 S.Ct: 378, 255 U.S. 472, 65 L.Ed. 
736 [aff 274 F. 230]. 


Ala.—Burton vy. State, 
116 Ala. 1. 


Ariz.—Young Mines Co. v. Black- 
burn;196" Baw6 7122 Ariz.c199. 


Fla.—Adams v. State, 10 So. 106, 28 
Fla. 511; Blackwell v. State, 68 So. 
479, 69 Fla. 453. 


Me.—State v. Knight, 43 Me. 11. 


Mich.—Merkel v. Consumers’ Power 
Co., 189 (N.W, 997, 220 Mich. 128. 


Minn.—State y. Lawlor, 9 N.W. 698, 
28 Minn. 216. 


Mo.—Grady v. Royar, 181 S.W. 428. 


Neb.—Anderson v. Union Pac. R. 
Co., 174 N.W. 327, 103 Neb. 770. 


N.Y.—Stuart v. Binsse, 23 N.Y.Su- 
per. 436. 


N.C.—State v. Kee, 119 S.E. 8938, 186 
N.C. 478; State v. Spencer, 97 S.E. 
Lob LTGP NEC e709 State. ve | VWihite, 87, 
S.E. 984, 171 N.C. 785; State v. Rodg- 
ers, 83 S.E. 161, 168 N.C) 112°. Person 
v. Roberts, 74 S.H. 322, 159 N.C. 168; 
Morse v. Freeman, 72 S.E. 1056, 157 
ING Boo, a lartine wn Kniehie 60 Sri 
447, 147 N.C. 564; State v. Harrison, 
59 S,H. 867, 145 N.C. 408; Dobson v. 
Whisenhant, 8 S.E. 126, 101 N.C. 645. 


Okl.—Stallaby v. Gallagher, 268 P. 
303, 131 Okl. 242. ( 


Tex.—Griffith v. Rife, 12 S.W. 168 
72 Tex. 185; Clevenger v. 


22 So. 585, 


’ 


Blount, 


In order that witnesses may be able to 
make their testimony more clear and intelligible to 
the jury it may be proper for the court to permit 
such testimony to be illustrated by reference to, or 
the use of, maps.’ 


The same rules have also been 


(Civ.App.) 114 S.W. 868 [aff 122 S.W. 
529,103 Tex. 27]. 


W.Va.—Covert v. Chesapeake & O. 
Ry. Co., 100 S.B. 854, 85 W.Va. 64. 


“Tt has been held by numerous de- 
cisions that it is conipetent for a wit- 
ness to use a map upon the trial for 
the purpose of explaining his evi- 


dence.” State v. White, 87 S.E. 984, 
dled: WIN, Cp SDs 
[a] fllustrations.—(1) In proceed- 


ings to condemn an island, maps 
showing the adaptability of the island 
to a system of improvements were 
properly used by the witness for the 
purpose of illustrating his opinion 
as to the value of the property, and 
they were not rendered unavailable 
because such improvements were 
speculative, and not commercially 
practicable, which affected only the 
weight of the witness’ opinion. U. S. 
v. Coronado Beach Co., 41 S.Ct. 378, 
255-U.S. 472, 65 L.Ed. 736 [aff 274 F. 
230]. (2) The use of a map drawn 
by an eyewitness to illustrate his tes- 
timony with reference to permanent 
physical objects.and the loeation of 
certain persons at the scene of a homi- 
cide was held to be permissible. 
Blackwell v. State, 68 So. 479, 69 Fla. 
453. (3) Where there had been an 
order of survey, which had not been 
executed, the county surveyor, when 
called as a witness as to the lines of 
certain land in controversy, might 
properly use a map of a former sur- 
vey, made by him, to explain his tes- 
timony to the jury, although the map 
itself was inadmissible. _Dobson vy. 
Whisenhant, 8 S.E. 126, 101 N.C. 645. 
(4) Where, on the issue whether tim- 
ber cut by defendant had been cut 
on plaintiff's premises, a witness who 
was not a surveyor had testified to 
going over the ground with defendant, 
and explained what they did, where 
they went, and what they went over 
as to lines and corners, the act of the 
court in permitting a witness to il- 
lustrate his testimony by reference 
to a map admitted in evidencé, was 
not erroneous. Clevenger v. Blount, 
(Civ.App.) 114 S.W. 868 [aff 122 S.W. 
529, 103 Tex. 27]. (5) In a homicide 
prosecution it may be proper to per- 
mit a witness to explain his testimony 
by reference to a map representing 
the scene of the homicide. State v. 
Spencer, 97 S.H..155,.-176 «N.C. | 709: 
(6) In.a prosecution for willfully 
burning the buildings of another, the 
owner was properly permitted, for 
the purpose of explaining his evidence 
as to the location of the buildings, to 
use a map of his plantation. State v. 
White, 87 S.E. 984,171 N.C. 785. (7) 
In a manslaughter prosecution arising 
out of a motor vehicle accident, the 
use of an accurate map of the local- 
ity and the showing position of the 
motor vehicie was pr@perly permitted 
for purposes of illustration rather 
than for establishing mathematical 
details. Colvin v. Commonwealth, 57 
S.W.(2d) 487, 247 Ky. 480; Elkins v. 
Commonwealth, 51 S.W.(2d) 916, 244 
Kyr 583. (8) In an action for damag- 


For later cases, developments and changes in the law see Annotations, same title and section numbe> 
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es for fraudulent representations as 
to the value of a gas corporation’s 
bonds sold to plaintiff, it was not im- 
proper to permit an engineer who had 
made an appraisement of the com- 
pany’s property to testify to its value 
and that of the bonds by reference 
to a map of the company’s physical 
property and, if there were more gas 
mains than were indicated by such 
map, such fact was subject to proof 
by defendants. Pearson v. Wallace, 
TZOR ING Ws bolas, 203. ICH O24. (9) 
Where, in an action of ejectment, it 
became material to show the sur- 
roundings of a certain island, sloughs, 
river and shore land, maps made by 
county surveyors representing those 
objects may be properly referred to 
by a county surveyor in explanation 
of his testimony bearing on those 
matters. Grady v. Royar, (Mo.) 181 
S.W. 428. 


[b] Preparation and accuracy.— 
(1) “It is not material by whom the 
map was prepared if it is shown to 
be accurate.” Colvin v. Common- 
wealth, 57 S.W. 487, 488, 247 Ky. 480. 
(2) “A map verified as a cor- 
rect representation of physical ob- 
jects about which testimony is of- 
fered, and which does not contain 
thereon indications of matters and 
things in question before the jury, 
and not a part of the physical objects 
when the map 4 was made, is 
admissible for the use of wit- 
nesses in explaining their evidence, 
and to enable the jury to better un- 
derstand the case.” Adams v. State, 
10 So. 106, 28 Fla. 511 [quot Landrum 
Va Staite, 184.S02535; 794bla.,189, 197). 
(3) “A map that is shown to 
be reasonably accurate is helpful in 
making intelligible the testimony of 
the witnesses respecting the location 
of objects that are the subject of in- 
vestigation.” Anderson vy. Union Pac. 
Re Con LIL NW. 327, 3218, 103° Neb; 

. (4) “It is well established that 
a map not mathematically ac- 
curate may be admitted to be used in 
the course of the testimony of a wit- 
ness to enable him to explain matters 
as to which he testifies, although it 
would not be admissible as independ- 
ent evidence.’ Morrison v. Cotton- 
wood Development Co., 266 P. 117, 
120, 38 Wyo. 190. (5) Where a wit- 
ness admitted that a map which he 
had prepared to illustrate his testi- 
mony was only “approximately cor- 
rect,” it was nevertheless held permis- 
sible for him to use the map for the 
purpose stated. State v. Rodgers, 83 
Sim. 161, 168°°N.C, 112.)°(6) In an ac- 
tion for damages,from overflow of 
land, the use of a map to show eleva- 
tions at different points and to explain 
oral testimony was not erroneous 
merely because the map showed there- 
on an old river channel which the 
surveyor assumed to be the true chan- 
nel when a certain government map 
was made, where the location of the 
old channel was of no importance, and 
it did not appear to be correctly de- 
‘lineated. Merkel v. Consumers’ Pow- 
er Co., 189 N.W. 997; 220 Mich. 128. 
(7) A map made by a surveyor, al- 
though not evidence independent of 
his testimony, may be properly used 
for the purpose of illustration and ex- 
planation of his evidence. Covert v. 
Chesapeake & O. Ry. Co., 100 S.E. 854, 
85 W.Va. 64. (8) In an action of tres- 
pass to try title, an expert surveyor, 
who was present at the survey of the 
lands in controversy, may not im- 
properly be permitted to use a map 
in explaining his testimony, which 
would not be clearly intelligible with- 
out it, although the map was_ not 
shown to be correct. Griffith v. Rife, 
LT2BS Wiles, (ve Lex. Loo. (9) iris 
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Moreover, there | are many decisions wherein it has been held proper to 


better to omit elaborate or detailed 
representations of movable and tem- 
porary objects than to have them in- 
serted in the map by one having no 
personal knowledge of their location. 
Colvin v. Commonwealth, 57 S.W.(2d) 
487, 247 Ky. 480. 


[c] Time map made.—In an action 
for personal injuries resulting from 
a collision of motor vehicles, witness- 
es were held to be properly permitted 
to refer to a map made by a civil en- 
gineer at the alleged place of the col- 
lision a year thereafter. Kepley v. 
Kirk, 132 S.B. 788, 191 N.C. 690. 


[ad] Manner of designating or in- 
dicating references.—When a witness 
refers to a map, he should be requir- 
ed to designate to what he refers in 
such a manner that the whole testi- 
mony can be considered from the rec- 
ord. Oberstock v. United Rys. Co., 
13% Be Lob: 6s Ox. 19:7. 


[e] Official or unofficial map.—(1) 
It may be proper for the court to per- 
mit a witness to use an unofficial map 
to illustrate his testimony (Person 
v. Roberts, 74 S.E. 322, 159 N.C. 168), 
(2) and the use of a map may like- 
wise be permitted even though it is 
not shown to be official (Griffith v. 
Rife, 12.S.W. 168, 72 Tex. 185). (3) 
A witness, who testified that a map 
was a reproduction on a large scale 
of a map made under the order of the 
court, is properly permitted to use the 
map posted ona wall, to illustrat his 
testimony, as elicited by an attorney 
also using the map, in the absence of 
any suggestion that it is not correct. 
mone v. Freeman, 72 S.E. 1056, 157.N. 

OOD. 


99. Anderson, v. Union Pac. R. Co., 
174 N.W. 327, 103 Neb. 770; Stedman 
Fruit Co. v. Smith, (Tex.Civ.App.) 28 
S.W.(2d) 622... 


[a] MDlustration. — Permitting a 
physician, for the purpose of explain- 
ing his testimony, to use a standard 
medical chart, which had not been in- 
troduced in evidence, was held not to 
be improper in an action for injuries. 


Stedman Fruit Co. v. Smith, (Tex. 
Civ.App.) 28 S.W.(2d) 622. 
1. Ala.—Alabama Power Co. v. 


Jones, 101 So. 898, 212 Ala. 206; Oliver 
v. Oliver, 65 So. 873, 187 Ala. 340; 
Fuller vy. State, 238 So. 688, 117 Ala. 
36. 


Ariz.—Young Mines Co. v. Black- 
burn, 196 P: 167, 22 Ariz. 199. 


Ark.—Hankins v. State, 145 S.W. 
524, 103 Ark. 28. 


, Cal.—People v. Figueroa, 66 P. 202, 
134 Cal. 159. 


Fla.—Landrum v. State, 84 So. 535, 
79 Fla. 189. 


Kan.—Chicago, etc., R. Co. v. Dill, 
21 Pees, 4lakKian,. 786: 


Ky.—Com. v. Hourigan, 12 S.W. 550, 
89 Ky. 305; 11 Ky... 509: 


La.—State v. Dreher, 118 So. 85, 
166 La. 924 [cert den 49 S.Ct. 36, 278 
WS.641, 73 Lilid. 556]. 


Me.—State v. Knight, 43 Me. 11. 
Minn.—State v. Lawlor, 9 N.W. 698, 
28 Minn. 216. 


N.C.—State v. Kee, 119 S.E. 893, 
186 N.C. 473; Martin v. Knight, 61 S. 
Be 421,  LeTUN CG. 95645)" Tankard v. 
Roanoke R., etc., Co., 23 S.H. 46, 117 
INNO DS: 


Or.—State v. Morris, 175 P. 668, 90 
Or. 60. 


S.C.—State v. Crocker, 
49 S.C. 242. 


Wash.—Deitchler v. Ball, 170 P. 123, 


27 S.E. 49, 


99 ‘Wash. 483. 


W.Va.—Wilson v. McCoy, 103 S.E. 
42, 86 W.Va. 108. 
Wyo.—Morrison Vv. Cottonwood 


Te ee ricry Co., 266 P. 117, 38 Wyo. 
190. 


“Diagrams are often made for use 
at the trial and are quite useful to en- 
able the jury to comprehend clearly 
the testimony.’’ State v. Lawlor, 9% 
N.W. 698, 28 Minn. 216, 218. 


[a] Tfllustrations.—(1) In a prose- 
cution for assault with intent to kill, 
a physician who attended the wounded 
man may supplement his testimony 
with a diagram of the location of the 
wounds. Hankins v. State, 145 S.W. 
524, 103 Ark. 28. (2) In a homicide 
prosecution it was not improper to 
permit a coroner to use a diagram of 
the human body in testifying as to 
the location of ‘certain wounds and 
incisions in the body of a deceased 
person, where the locations of such 
wounds were within the knowledge of 
the coroner from his inspection of 
the body. State v. Dreher, 118 So. 
85, 166 La. 924 [cert den 49 S.Ct. 36, 
278 U.S. 641, 73 L.Ed. 556]. (3) In an 
action to recover for personal in- 
juries it was proper to permit a wit- 
ness to testify with the aid of a dia- 
gram of a mill and the machinery 
therein where the injuries resulted 
from the operation of such machin- 
ery. Young Mines Co. y. Blackburn, 
196 Po AGT 2 2) Arizs 199.) C4) ine an 
action for death from electricity, per- 
mitting a witness, familiar with the 
place and surroundings where death 
occurred, to be asked a question il- 
lustrated by pointing to a diagram of 
the locality, was not prejudicial, al- 
though the diagram had not been of- 
fered in evidence. Alabama Power 
Co. v. Jones, 101 So. 898, 212 Ala. 206. 
(5) In determining the boundary be- 
tween adjacent government subdivi- 
sions, counsel may have a competent 
witness locate lines and localities by 
means of a diagram of a land section, 
and the conversation between them 
for that purpose is in the discretion 
of the trial judge. Oliver v. Oliver, 
65 So., 373, 187 Ala. 340. 


(b]_ Preparation and accuracy.— 
(1) The use of a diagram made by 
the witness whose testimony is sought 
to be illustrated by the paper is, of 
course, permissible (Chicago, ete., R. 
Con wad Dill, 721 PAw782 41 ican 736)h 
(2) and where a diagram, representing 
the scene of a homicide, was verified 
by the observation and measurement 
of a witness he was properly permit- 
ted to use it to illustrate his testi- 
mony in a prosecution for murder 
(Com. v. Hourigan, 12 S.W. 550, 89 Ky. 
305,) (Lt Ky.L. 509). (3) Moreover, 
where a_ witness testified that a par- 
ticular diagram was a correct repre- 
sentation of the scene of an injury he 
was properly permitted to use the 
diagram to illustrate his testimony. 
Tankard v. Roanoke R., ete., Co., 23 
SB. 46; iit N.Ca.558:0 064) oin= testi= 
fying as to a disputed boundary line, 
a surveyor was properly permitted to 
use a diagram to illustrate his evi- 
dence, or make it intelligible to the 
jury, although the diagram was not 
made by himself, and was not shown 
to contain a perfectly accurate de- 
scription of the lands. Shook vy. Pate, 
50 Ala. 91. (5) In a prosecution for 
the larceny of money of a bank, per- 
mitting witnesses to testify as to the 
manner in which the defendants ap- 
proached the village in which the 
bank was situated and as to their 
whereabouts after arriving therein, 
with reference to various objects 
shown by a diagram prepared by the 
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use plats,? plans,? plans and specifications,* blue- 
or other drawings.’ 


prints,? sketches,® 


attorneys, was held to be permissible, 
in view of an instruction that the dia- 
gram was not substantive evidence, 
but was used only for the purpose of 
illustration. State v. Kee, 119 S.E. 
893, 186 N.C. 473. 


[c] Diagram showing brands on 
horse.—(1) Ina prosecution for lar- 
ceny of a horse, diagrams resembling 
the brands on the horse were properly 
used to illustrate the testimony of the 
witnesses. State v. Morris, 175 P. 668, 
90 Or. 60. (2) That the horse al- 
leged to have been stolen was ex- 
hibited to the jury in order to under- 
stand testimony relating to the brands 
did not affect the use of a diagram for 
the same purpose. State v. Morris, 
supra. : 


2. Cundiff v. Orms, 7 Port. (Ala.) 
58; Day v. State, 49 S.W.(2d) 380, 185 
Ark. 710; Rippe v. Chicago, etc., R. 
Co., 23. Minn. 18; State v. Emory, 
(Mo.) 246 S.W. 950. 


[a] Illustrations. — (1) Permit- 
ting the use of a plat to enable wit- 
nesses, present at the scene of a homi- 
cide, to illustrate their testimony was 
held not to be improper. Day v. State, 
49 S.W.(2d) 380, 185 Ark. 710. (2) 
Where a witness verified a plat as 
showing accurately the relative posi- 
tion of the property in question, he 
might use it on his examination to 
point out the situation and location of 
the property in question. Rippe v. 
Chicago, etc., R. Co., 23 Minn. 18. 


3. U.S.—U. S. v. Coronado Beach 
Co., 41 S.Ct. 378, 255 U.S. 472, 65 L.Ed. 
736 [aff 274 F. 230]. 


Mass.—Morrison vy. Holder, 101 N. 
BH. 1067, 214 Mass. 366. 


Minn.—State vy. Lawlor, 9 N.W. 698, 
28 Minn. 216. 


Vt.—Thurston y. Batchellor, 137 A. 
199, 100 Vt. 334. 


Va.—Chesapeake & O. Ry. Co. v. 
May, 92 S.E. 801, 120 Va. 790. 


[a] Illustrations.—(1) Where, in 
an action of trespass, it became neces- 
sary for plaintiff to establish a certain 
boundary of land, a surveyor’s plan 
of such land was properly referred to 
to illustrate his testimony regarding 
the boundary, even though a plan 
introduced by defendant tended to 
prove that the survey from which the 
pian was drawn was not on the lot 
in question. Thurston vy. Batchellor, 
137 A. 199, 100 Vt. 334. (2). On an 
issue as to the location of a certain 
boundary, it was proper to permit 
plaintiff's surveyor to illustrate his 
testimony by certain chalks and plans 
prepared by him from actual knowl- 
edge and surveys. Morrison y. Hold- 
er, 101 N.E. 1067, 214 Mass. 366. (3) 
In an action against a railroad com- 
pany to recover damages for the de- 
struction of a dwelling house by fire, 
certain plans of the house, made by a 
builder from information obtained 
from the owner, were properly em- 
ployed by way of illustration by the 
opinion witnesses who testified as to 
the value of the house. Chesapeake & 
O. Ry. Co. v. May, 92 S.E. 801, 120 Va. 
790. (4) It was held proper to permit 
witnesses to refer to plans made by 
an architect from the actual measure- 
ments of a building constituting the 
scene of a homicide. State v. Lawlor, 
9 N.W. 698, 28 Minn. 216. 


[b] Marking plan. — Refusal to 
permit a witness, not knowing the 
scale to which a plan was drawn, to 
place a mark on the plan correspond- 
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Simi- 


ing to the place where defendant’s au- 
tomobile was when defendant first 
saw plaintiff, a pedestrian suing to re- 
cover for personal injuries sustained 
when struck by the automobile, was 
not improper. Hughes v. Torregrossa, 
180 N.E. 304, 278 Mass. 530. 


4 Pursiful v. Commonwealth, 279 
S2W. 11106," 212 /Ky26903)) Stuart, ‘ve 
Binsse, 23 N.Y.Super. 436. 


[a] Illustration.—In a proceeding 
to condemn land for highway pur- 
poses, a witness was properly per- 
mitted to testify from plans and 
specifications as to how the proposed 
road was to be constructed so that 
the jury would be in a better position 
to ascertain damage to the remainder 
of the land from taking. Pursiful v. 


Commonwealth, 279 S.W. 1106, 212 
Ky. 690. 
{b] Explaining plans and specifi- 


cations.—In an action for an archi- 
tect’s services for making plans and 
specifications of a building, it was not 
improper to permit plaintiff to ex- 
plain the plans and specifications, in- 
dicating ‘“‘plate by plate’ what they 
showed. Byam v. Carlisle-Ayer Co., 
172 N.E. 113,'272 Mass. 176. 


5 Covert v..Ghesapeakée & O. Ry. 
Co., 100 S.E. 854, 85 W.Va. 64. 


6 Conn.—Petroman v. Anderson, 
135 A. 391, 105 Conn. 366. 


I8wa.—Cubbage v. Conrad Younger- 
man’s Estate, 134 N.W. 1074, 155 Iowa 
39. 


Ky.—Elkins v. Commonwealth, 51 S. 
W.(2d) 916, 244 Ky. 583. 


Mo.—Daniels v. Goeke, 176 S.W. 301, 
191 Mo.App. 1. 


W.Va.—State v. Sibert, 169 S.E. 410; 
Wilson v. McCoy, 103 S.E. 42, 86 W. 
Va. 103. 


W yo.—Morrison v. Cottonwood 
Development Co., 266 P. 117, 38 Wyo. 
190. 


[a] Tllustrations.—(1) Use of a 
sketch of land showing certain bound- 
aries and illustrating witnesses’ tes- 
timony was held to be permissible in 
an action to recover damages for un- 
lawfully cutting timber. Petroman y, 
Anderson, 135 A. 391, 105 Conn. 366. 
(2) In an action for unlawful entry 
and detainer between adjoining land- 
owners, involving a disputed location 
of one of the two monuments between 
which the deed called for a line, it 
was not error to exhibit to the jury 
in explanation of a defendant’s testi- 
mony a rough sketch drawn by him 
while examining certain parts of land 
in dispute, although it had not been 
put in evidence, and since it was not 
offered as independent proof of a fact 
to be established. Wilson v. McCoy, 
103; SB. 42; 86 W.Va. 103. (3)u. A 
sketch of the place of an accident 
made from a photograph was proper- 
ly used merely to illustrate the testi- 
mony, of witnesses although there 
was no proof as to when or how the 
photograph was taken. Daniels v. 
Goeke, 176 S.W. 301, 191 Mo.App. 1. 
(4) Sketches drawn by an expert 
engineer, although not according to 
scale, were held to be properly used 
in condemnation proceedings to illu- 
strate an expert’s testimony. Morri- 
son vy. Cottonwood Development Co., 
266 P. 117, 38 Wyo. 190. 


Tus COastss.) S...Co. Vv. Brady, cs, FE. 
(2d) 16 [cert den 46 S.Ct. 103, 269 U.S. 
578, 70 L.Ed. 421]; Stuart v. Binsse, 
23 N.Y.Super. 436; Martin v. Knight, 
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larly it may be proper to permit the use of pic- 
tures or photographs,’ or photographs and draw- 


61 S.E. 447, 147 N.C. 564; State v. 
Sibert, (W.Va.) 169 S.E. 410. 
[a] Illustrations.—(1) In an ac- 


tion for injuries sustained by a ves- 
sel’s assistant engineer, when a 
wrench used by ancther struck him in 
the eye, he was properly permitted to 
illustrate his testimony relating to 
a cylinder head on which the wrench 
was used, and to make it clearer by 
reference to a drawing prepared by 
him, which, on comparison with 
photographs, appeared to have been 
reasonably accurate. Coast S. S. Co. 
v. Brady, 8 F.(2d) 16 [cert den 46 S. 
Ct. 103, 269 U.S. 578, 70 L.Ed. 421]. 
(2) Ina prosecution for involuntary 
manslaughter based on an automobile 
accident, permitting the exhibition of 
a crude chalk drawing of the scene 
of accident in connettion with exam- 
ination of..state witnesses was held 
not an abuse of discretion. State v. 
Sibert, (W.Va.) 169 S.E. 410. 


[b]: “It is a common practice in 
all nisi prius courts to allow wit- 
nesses, while on the stand, to make 
drawings for the purpose of making 
their statements more fully under- 
stood.” Young Mines Co. v. Black- 
burn, 196°P. 167, 170; 22° Ariz. £99: 


{e] Degree of accuracy.—‘It is not 
required that such drawings be abso- 
lutely correct, but sufficiently so to 
enable the jury or the court to un- 
derstand better the statements of 
the witness.” Young Mines Co. v. 
Blackburn, 196 P. 167, 170, 22 Ariz. 
LO: 


8. Ala.—Jones v. State, 74 So. 843, 
16 Ala.App. 7 [cert den 75 So. 1003, 200 
Ala. 696]. 


Cal.—People v. 
945, 215 Cal. 749. 


La.—State v. Dunn, 109 So. 56, 161 
La. 577. 


Minn.—O’Neil v. Potts, 
856, 1380 Minn. 353. 


Mo.—Wurmeser v. Frederick, 62 Mo. 
App. 634. 


Nev.—State v. Williams, 257 P. 619, 
50 Nev. 271. 


HR mie v. Wilcox, 46 Hun 


Smith, 12 P.(2d) 


153 N.W. 
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N.C.—Elliot v. Tallassee Power Co., 
128- S,B.- 730, “190 N.C: 62); “State. vy. 
Mitchem, 125 S.E. 190, 188 N.C. 608; 
Martin v. Knight, 61 S.E. 447, 147 N. 
C. 564. 


S.C.—Morrow v. Gaffney Mfg. Co., 
49 S.E. 573, 70 S.C. 242. 


Tex.—St.-Louis, S. F. & T. Ry. Co. 
v. Reichert, (Civ.App.) 227 S.W. 550 
[error refused]. 


Vt.—McGovern vy. Smith, 53 A. 326, 
75 Vt. 104. 


[a] Illustrations.—(1) Where it 
was in evidence that a photograph 
correctly represented the scene of a 
homicide, it was not improper to per- 
mit a witness to use the photograph in 
illustrating his testimony. State v. 
Mitchem, 125 S.E. 190, 188 N.C. 608. 
(2) In a prosecution for murder by 
shooting, it was not error to permit a 
witness to look at a picture of a pistol 
in order to identify the kind of a pis- 
tol he testified to having seen in de- 
fendant’s possessions Jones v. State, 
74 So. 848, 16 Ala.App. 7 [cert den 75 
So. 1003, 200 Ala. 696]. (3) Presenta- 
tion of photographs to witnesses from 
which the witnesses made identifica- 
tions of certain persons was not im- 
proper... People v. Smith, 12 P.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ings,? models,!° specimens of articles to which his | 
testimony relates,!! statements,!? or other physical 


945, 215 Cal. 749. (4) Photographs 
of the palm prints of defendant in a 
homicide case, and of similar prints 
by which it was sought to connect 
him with the homicide, together with 
reproductions, and enlargements of 
such photographs were held to be 
properly used to enable an expert wit- 
ness to illustrate his testimony. 
State v. Dunn, 109 So. 56, 161 La. 577. 
(5) Permitting a state witness to tes- 
tify from photographs illustrating 
certain hypothetical theories of the 
state was proper. State v. Williams, 


201) Pe) 619550) Nevin 2720" (6) In “a 
prosecution for homicide a _ photo- 
graph correctly representing the 


premises where the homicide occurred 
may be used by a witness to explain 
his testimony. “State v. Matthews, 131 
S.E. 7438, 191 N.C. 378. (7) In an ac- 
tion to recover damages for impound- 
ing of certain waters and to abate 
such impounding, the use of certain 
pictures was permissible to explain 
the testimony of witnesses. Elliot v. 
Tallassee Power Co., 128 S.E. 730, 190 
N.C. 62. (8) In a pérsonal injury 
action, pictures of muscles described 
by physicians which they testified 
were correct were properly used to il- 
lustrate their testimony. St. Louis, 
S. F. & T. Ry. Co. v. Reichert, (Tex. 
Civ.App.) 227 S.W. 550 [error re- 
fused]. 


{b] Reference to photograph as 
equivalent to description of subject 
represented. — That certain photo- 
graphs of persons resembled the per- 
sons whom they purported to repre- 
sent was but another way of describ- 
ing the persons whose appearances 
were sought to be established. Peo- 
ple v. Smith, (Cal.) 12 P.(2d) 945. 


{[e] Accuracy.—(1) “There must 
be evidence as to the correctness of 
the photograph before it can be used 
for this purpose.” State v. Matthews, 
131 S.E. 743, 747, 748, 191 N.C. 378. 
(2) “Whether or not there is sufficient 
evidence of the correctness of a photo- 
graph to render it competent to be 
used by a witness for the purpose of 
illustrating or explaining his testi- 
mony is a preliminary question of 
fact for the judge.” State v. Mat- 
thews, supra. (3) ‘We see no valid 
ground for objection to the use by the 
witness of the photograph, which he 
testified was correct, to give to the 
jury more accurate information of the 
facts, as this witness testified them to 
be, than he could give by the spoken 
word.” State v. Matthews, supra. 
(4) “The witness was subject to 
cross-examination, and could be con- 
tradicted by evidence offered by de- 
fendant, not only as to what he said 
as a witness, but also as to what the 
photograph, used by him to illustrate 
or explain his testimony, showed.” 
State v. Matthews, supra. (5) In an 
action for injuries sustained by rea- 
son of a defect in a street, at a place 
where plaintiff alighted from a street 
car, where the question was whether 
certain photographs of the scene rep- 
resented the scene of the accident, as 
at the time when it occurred, permit- 
ting plaintiff to be examined so as to 
show that the photographs, in fact, 
accurately represented the scene of 
the accident as of that time was held 
to be proper. Costello vy. Kansas City, 
219 S.W. 386, 280 Mo. 576. (6) Ina 
suit for wrongful attachment of fur- 
niture, a witness might be permitted 
to use photographs in explaining the 
description and quality of the furni- 
ture, where they were pictures of the 
same patterns, although not of the 
identical goods. Wurmser v. Freder- 
ick, 62 Mo.App. 634. (7) It was com- 
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petent to permit witnesses to refer to 
photographs copied from an original 
photograph, and to testify whether or 
not they recognized in such photo- 
graphs the likeness of a person whom 
they had seen on a certain occasion. 
Wilcox v. Wilcox, 46 Hun (N.Y.) 32. 
(8) In order to locate objects in a 
room, a witness might use a photo- 
graph of another room. Morrow v. 
Gaffney Mfg. Co., 49 S.E. 573, 70 S.C. 
242. (9) In an action for injuries to 
a person on the track it was proper 
to admit as subsidiary evidence, in 
connection with the testimony of a 
witness, a photograph taken by him of 
the scene of the accident shortly 
thereafter, although he had never 
been in the photograph business, had 
taken few pictures, and disclaimed 
being an expert. McGovern v. Smith, 
53 A. 326, 75 Vt. 104. 


{d] Time when made.—Notwith- 
standing photographs of the scene of 
a homicide were made at least a week 
after the occurrence of the event they 
were properly permitted to be used 
by witnesses to illustrate their tes- 
timony on proof that the photographs 
correctly represented the scene as of 
the time of the homicide. State v. 
Matthews, 131 S.E. 7438, 191 N.C. 378. 


fe] X-ray pictures.—Permitting 
plaintiff’s parents to refer to X-ray 
pictures in testifying in a malpractice 
case was held not improper. Holland 
v. Eugene Hospital, 270 P. 784, 127 
Or. 256. 


9. Cubbage v. Estate of Conrad 
Youngerman, 134 N.W. 1074, 155 Iowa 
39. 


[a] Illustration.—In an action for 
personal injuries, photographs and 
drawings of plaintiff's position in a 
passenger elevator at the time of the 
accident were admissible, but only to 
illustrate plaintiff’s testimony. Cub- 
bage v. Estate of Conrad Younger- 
man, 184 N.W. 1074, 155 Iowa 39. 


10. Ala.—Pettus v. Louisville & N. 
R. Co., 106 So. 807, 214 Ala. 187. 


N.Y.—Knop v. Dechart, 39 N.Y.S. 
911, 7 App.Div. 390. 


N.C.—Britt v. Carolina Northern R. 
Co., 61 S.E. 601, 148 N.C. 37 [motion 
dism 64 S.H. 1135, 149 N.C. 581]. 


Pa.—Geist v. Rapp, 55 A. 1063, 206 
Pa. 411. 


Tex.—Comer v. Thornton, 86 S.W. 
19, 38 Tex.Civ.App. 287. 


[a] Illustrations.—(1) In an ac- 
tion against a railroad for the burning 
of timber it was not improper to per- 
mit a witness to explain a model of 
an engine passing before the fire. 
Pettus v. Louisville & N. R. Co., 106 
So. 807, 214 Ala. 187. (2) In an action 
for injuries caused by falling into an 
unguarded excavation a model design- 
ed to represent the excavation at the 
time of the accident might be used 
merely for the purpose of enabling 
plaintiff to examine a witness, al- 
though there was no proof of the ac- 
curacy of the model. Knop v. Dec- 
hare? 39° N3Y-S. 9Lt, “= App: Div. 390: 
(3) In an action for injuries to a serv- 
ant through a defective chain in load- 
ing logs on cars, plaintiff was prop- 
erly permitted to use a model to il- 
lustrate his evidence as to how the 
chain was used. Britt v. Carolina 
Northern R. Co., 61 S.H. 601, 148 N.C. 
37 [motion dism 64 S.B. 1135, 149 N. 
Cr 58x 1. 


11. Ala.—Louisville, etc., R. Co. v. 
Smith, 50 So. 241, 163 Ala. 141; Gady 
v. State, 3 So. 429, 83 Ala. 51. 
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objects which are appropriate for the purpose.*® 
On the other hand, where the use of such arti- 


Ark.—McGarity v. State, 236 S.W. 
611, 151 Ark. 423; Walker v. State, 
236 S.W. 627, 151 Ark. 394. 


Cal.—Davis v. Pacific Power Co., 40 
P. 950, 107 Cal. 563, 48 Am.S.R. 156. 


La.—State v. Skeahan, 120 So. 626, 
167 La. 1003. ‘ 


Wyo.—Morrison v. Cottonwood De- 
velopment Co., 266 P. 117, 38 Wyo. 


190. 
[a] Mlustrations.—(1) Where, in 
suit against a railroad for a fire, de- 


fendant’s engineer testified as to prop- 
er equipment, construction, and op- 
eration of the engine, it was not im- 
proper cross-examination to exhibit 
a substance in nature of a spark of 
cinder or charcoal and question the 
witness with a view of eliciting tes- 
timony tending to show the spark ar- 
rester was faulty, the witness hav- 
ing already testified to the size of 
sparks emitted through a proper ar- 
rester. Louisville & apes ate Oo. Vv. 
Smith, 50, So. 241,,163 Aja; 141. ;(2) 
In a prosecution for setting up a dis- 
tillery, in which defendant denied 
having set up a still, the action of the 
court in permitting a witness who 
testified that he was familiar with 
stills and the manner of their opera- 
tion to set up and exhibit the alleged 
still was not improper. Walker v. 
State, 236 S.W. 627, 151 Ark. 394. (3) 
In a prosecution for setting up a dis- 
tillery when apparatus was found in 
a disconnected condition, the court did 
not err in permitting the sheriff, who 
testified he had experience in captur- 
ing moonshine stills and understood 
the parts necessary for their opera- 
tion and how to put them together, to 
explain to the jury, by means of vari- 
ous parts of the still, how they are 
put together. McGarity v. State, 236 
S.W. 611, 151 Ark. 423. (4) In a trial 
for robbery, a witness was properly 
permitted to identify the fragments 
of a drinking glass as that which she 
testified one participating with ac- 
cused in an alleged robbery threw at 
the witness’ husband. State v. Skea- 
han, 120 So. 626, 167 La. 1003. (5) In 
a prosecution for embezzlement a 
prosecuting witness, who could neither 
read nor write, being unable to de- 
scribe particularly the money deposit- 
ed by him with defendant, was proper- 
ly permitted to testify that a national 
bank note, exhibited to him on the 
trial, “looked like it.’”’” Gady v.‘State, 3 
So. 429, 83 Ala. 51. (6) Exhibits of 
gravel taken from lands of nonappeal- 
ing defendants in condemnation suits 
may be properly used to illustrate tes- 
timony as to the character of soil. 
Morrison v. Cottonwood Development 
Co., 266 P. 117, 38 Wyo. 190. (7) In an 
action for personal injuries caused by 
an iron shaft, a witness might, in il- 
lustration of his testimony with refer- 
ence to the size and condition of the 
shaft, refer to a piece of iron of about 
the same dimensions. Davis v. Pacific 
Power Co., 40 P. 950, 107 Cal. 563, 48 
Am.S.R.: 156. 


12. Clark v. Smith, 20 P.(2d) 987, 
217 Cal. 749. 


[a] TIllustration.—Where counsel 
for defendant executrix used a bank 
statement in examining plaintiff, the 
court properly permitted plaintiff to 
have the bank statement before her to 
identify checks given by her to de- 
ceased for the purpose of investment. 
views Vy. Smith, 20 P.¢@2d)_ 937, 217 Cal. 
749, 


13. See cases infra this note. 


[a] Blackboard representations.— 
(1) Although it has. been heid that 
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cles would not assist the jury better to understand 
the testimony of witnesses, the court may in its 
discretion properly refuse to permit them to illus- 
trate their testimony by the use of plats,1* pho- 
or other physical objects.*® 
over, in the absence of. some showing that the 
witness is familiar with that which is supposed to be 
represented by a map, its.use to illustrate his testi- 


tographs,?® 


whether a witness may be permitted 
to go to a blackboard and show what 
he meant by a phrase used in his tes- 
timony is a matter for the discretion 
of the trial judge (Ottenberg v. Ryan 
& Riley Co., 99 A. 984, 130 Md. 38), (2) 
blackboard répresentations are gener- 
ally viewed with disfavor since they 
are not available to the appellate 
courts when the case is appealed (see 
infra text and notes 22-99. 


{[b] Diamond ring.—Where a dia- 
mond salesman, familiar with plain- 
tiff's ring, gave testimony as to its 
value, in an action of detinue against 
a jeweler, who plaintiff claimed had 
returned another stone instead of 
hers, it was proper to allow the sales- 
man to use a different ring for the 
purpose of comparison as to the size 
and value of plaintiff’s ring. Gerhart 
v. Frank Schlampp Co., 180 N.W. 860, 
190 Iowa 823. 


[ec] Medical book.—N. C. & St. 
Louis R. Co. v. Buchanan, 7 Tenn.Civ. 
A. 56: 


{d] Pistol and stick.—In a homi- 
cide case, allowing a physician to use 
the pistol with which wound was in- 
flicted and a stick to illustrate his 
testimony as to the course of the bul- 
let is proper. Newkirk v. State, 106 
A. 694, 134 Md. 310. 


{e] Plaster cast.—A plaster cast of 
a locomotive wheel may be properly 
referred to, to demonstrate that a 
defect was present in the wheel re- 
sulting in the derailment of a train 
and death of plaintiff's husband. Lan- 
easter v. Allen, (Tex.Civ.App.) 231 S. 
W. 148 [cert den 42 S.Ct. 589, 259 U.S. 
585, 66 L.Ed. 1076]. 


{f] Plate showing safety appli- 
ance required by interstate commerce 
commission.—In an action for the 
death of a railway employee, admis- 
sion of a plate showing distribution 
of handholds, ete., on cars according 
to the standards prescribed by the in- 
terstate commerce commission for the 
purpose of illustrating oral testimony 
was not error, although the action 
was not brought under the federal 
liability act. Hanson v. Columbia & 
P. S. R. Co., 184 P. 1058, 75 Wash. 342. 


{g] Projectoscope.—(1) “That in- 
struments may be photographed for 
the purpose of so enlarging as. to 
make the proportions plainer, and 
such photographs, when already in 
evidence, may be projected to illus- 
trate the testimony of witnesses, is a 
rule that has found general sanction.” 
State v. Kuhl, 175 P. 190, 196, 42 Nev. 
185, Se Auta. 0694. > (2), Thus. ina 
homicide case, a projectoscope, by 
means of which an enlarged photo- 
graph of palm prints was displayed to 
the jury, was properly used to illus- 


trate the testimony of experts. State 
v. Kuhl, supra. 
[h] RBadiograph.—A radiograph 


may be used for purposes of demon- 
stration by an expert as though he 
had the object itself before the jury 
for explanation. Daniels v. lowa-City, 
183 N.W. 415, 191 Iowa 811. 


[i] Skeleton.—In an action for per- 
sonal injuries it was held permissible, 
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timony.?§ 
More- 


for a physician, testifying as to the 
injuries sustained by plaintiff, when 
her heel became caught, to use the 
skeleton of a human foot so as to 
show the location of various bones 
and ligaments. Chicago & A. R. Co. 
v. Walker, 75 N.E. 520, 217 Ill. 605. 


{j] Timepiece.—(1) Where a wit- 
ness testifies as to an interval of time 
it may not be an abuse of judicial 
discretion to permit him to indicate 
that period by reference to a time- 
piece while on the witness stand. 
Bruggeman vy. Illinois Cent. R. Co., 
134 N.W. 1079, 154 Iowa 596. (2) 
Thus, to confirm a witness’ estimate 
of the duration of an interval of time 
between the time he heard a danger 
signal and a collision as “probably 
four or five seconds,” it was not an 
abuse of discretion to permit him to 
observe a like period.on the dial of.a 
watch (Bruggermdan Vy fllinois Cent. R. 
Co., supra), (3) although this is not 
a commendable practice (Bruggeman 
v. Illinois Cent. R. Co., supra). 


[k] Truss.—In a prosecution for 
murder, where it appeared that de- 
ceased wore a truss, a witness who ex- 
amined deceased’s trunk may state if 
he found a truss therein, and the 
prosecuting attorney by presenting a 
truss to him for identification did not 
thereby put the answer into the wit- 
ness’ mouth. Harris v. State, 148 S: 
Wola 6G. TexaCr. iol. 


[1] Use of piano action.—The use 
of.a new piano action as illustrative 
of the testimony of an expert was 
held to be within the court’s discre- 
tion. Schroeder v. Hotel Commercial 
Co., 147 P. 417, 84 Wash. 685. 


{m] Vest.—In a prosecution for 
murder, where a witness testified that 
he was present when a vest was tak- 
en out of accused’s trunk and iden- 
tified it as belonging to deceased, it 
was proper to show him the vest and 
ask whether it belonged to deceased. 
Bes v. State, 148 S.W. 1074, 67 Tex. 

1s ‘ 


14 Pybus v. Goldstein, 
866, 45 Ga.App. 669. 


[a] Tllustrations.—(1) “Where a 
witness, in testifying on direct exam- 
ination, was illustrating his testi- 
mony by pointing to a plat which was 
never admitted in evidence, it was 
not error for the court to refuse a re- 
quest of examining counsel to permit 
the witness to step in front of the 
jury-and there give his testimony by 
illustrating it by the plat.’ Pybus 
v. Goldstein, 165 S.E. 866, 45 Ga.App. 
669. (2) In a proceeding to condemn 
a street through an undeveloped tract, 
it was held that a refusal to permit 
the use of a plat prepared by a wit- 
ness, showing a plan proposed by him 
for developing the tract, was within 
the court’s discretion where the jury 
had visited the land in question and 
had in evidence other plats. Patter- 
son v, City of Baltimore, 101.A. 589, 
130 Md. 645. 


15. State v. United Railways & 
Wlectric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307. 


[a] Tlustration.—In an action to 


165 S.E. 
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mony should not be permitted,17 nor is it improper 
for the court to refuse to permit a witness, who does 
not understand maps, to use one to illustrate his tes- 


Comparison between articles used. Witnesses may 
be properly permitted to show the similarity or iden- 
tity of the various:articles referred to in testimony.’® 


recover damages for the death of a 
passenger from the alleged negligence 
of a street car company, it was held 
proper to refuse to allow a witness to 
testify with reference to a photograph 
of the scene of the death where it had 
not been shown that the photegraph 
was a correct representation of the 
track at the scene of the accident at 
the time it occurred,*or that the wit- 
hess had made anxexamination of 
track or was any more competent to 
speak of its condition as it appeared 
from the photograph than were the 
jury. State v. United Railways & 
Electric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307. 


16. See cases infra this note. 


[a] Human skeleton.—(1) Wheth- 
er a physician as an expert witness be 
allowed to illustrate his testimony by 
means of a human skeleton is a mat- 
ter left to the sound discretion of the 
court, but where its use could not 
have aided the jury, denial of per- 
mission to use it was not an abuse of 
discretion. Dameron v. Ansbro, 178 P. 
874, 39 Cal.App. 289. (2) In an action 
for personal injuries consisting in 
various fractures of the legs and 
arms, it was held not to be an abuse 
of discretion to refuse to permit a 
physician who testified as to such 
fractures to use a human skeleton to 
illustrate his testimony. Dameron vy. 
Ansbro, supra. « 


[b] Injured hand of third person. 
—In an action for personal injuries, 
it was not an abuse of discretion to 
refuse to permit the injured hand of a 
third person to be used before the 
jury for purposes of demonstration 
during the examination of one of de- 
fendant’s witnesses. Pinter v. James 
Barker, Inc., 116 A. 498, 272 Pa. 541. 


17. Story v. Maclay, 5 Pi 326, 4 
Mont. 464. 


[a] Tllustration.—A witness should 
not be allowed to exhibit to the jury a 
map to illustrate his testimony as to 
the reasonable cost of transporting 
merchandise through a certain local- 
ity until he is shown to have some 
knowledge of the country, and some 
means of knowing -the cost. Story v. 
Maclay, 5 P. 326, 4 Mont. 464. 


18. Ulrich v. People, 39 Mich. 245. 


19, Bonney v. Diamond Wood Heel 
ee Co., 266 S.W. 1024, 216 Mo.App. 


[a] Rule applied.—It was proper 
to permit a witness of plaintiff, suing 
for personal injuries sustained by the 
operation of a saw while employed 
by defendant, to show that the condi- 
tion of a saw, pointed out to plaintiff’s 
expert witness by defendant’s fore- 
man as that on which plaintiff was in- 
jured, was similar to a model made by 
the witness, and shown to the jury, 
and to’ permit another witness to tes- 
tify as to the taking of a photograph 
picturing the saw in the same condi- 
tion as at the time of the accident and 
the similarity of the model to the saw 
operated by plaintiff at such time. 
Bonney v. Diamond Wood Heel Mfg. 
Co., 266 S.W. 1024, 216 Mo.App. 42. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 
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Use permitted to illustrate testimony rather than 
Maps, models, or other articles used by 
a witness to illustrate his testimony are not to be 
regarded as substantive evidence?® and, unless the 
things so used are agreed on to be correct representa- 
tions of the subjects supposed to be represented, such 
articles must be regarded only for what they are 


as evidence. 


worth.?1 


On appeal. Where the use of maps, plans, models, 
or other articles is permitted fot the purpose of illus- 
trating testimony, proper practice suggests that they 
should accompany the record on appeal for the same 
purpose,?2 and the appellate courts are inclined to 
view with disfavor the practice of permitting the use 
of articles which because of their nature or for other 
reasons cannot as a practical matter go up on ap- 


20. Cubbage v. Conrad Younger- 
man’s Estate, 134 N.W. 1074, 155 Iowa 
$9; State v. Wilson, 71 P. 849, 66 Kan. 
472: Colvin v. Commonwealth, 57 S. 
W.(2d) 487, 247 Ky. 480; Britt v. 
Carolina Northern R. Co., 61 S.E. 601, 
148 N.C. 37 [motion dism 64 S.H. 1135, 
149.N.C,- 581]. 


fa] Other statements of rule.— 
(1) “The main use of a map upon a 
trial is not as evidence, but to enable 
the jury to better understand the oral 
testimony.” Colvin v. Commonwealth, 
57 S.W.(2d) 487, 488, 247 Ky. 480. 
(2) “A model .. . is like an unoffi- 
cial map or diagram used by a wit- 
ness, not as substantive evidence, but 
‘for the purpose of enabling the wit- 
ness to explain his testimony, and 
enabling the jury to understand it.’” 
Britt v. Carolina Northern R. Co., 61 
S.E. 601, 602, 148 N.C. 37 [motion dism 
64-S.B, 1185,-149 N.C. 581]. 


{[b] Necessity for instruction that 
articles not be regarded as evidence, 
—Where a crowbar, a brace, and a 
wrench, claimed by the state to have 
been employed in the commission of a 
burglary, were produced at the trial, 
and used by witnesses for the state 
to illustrate to the jury their evi- 
dence, and to explain the manner in 
which the crime had been committed, 
but were excluded in evidence, be- 
cause not properly identified and con- 
nected with the commission of the 
crime, the court erred in refusing to 
instruct the jury to disregard such 
instrumentalities, and all evidence 
based thereon, in determining the 
guilt or innocence of defendant. State 
v. Wilson, 71 P. 849, 66 Kan. 472. 


[c] That drawings are not verified 
as evidence immaterial.—(1) ‘It is 
so common a practice to allow wit- 
nesses to draw plats or diagrams of a 
locality for the purpose of enabling 
the jurors to understand the bearing 
of the testimony given that we would 
not feel justified in flying in the face 
of general usage and practice in the 
courts by holding them inadmissible 
because they are not otherwise so 
verified as to make them independent 
evidence.” Cubbage v. Conrad Young- 
erman’'s Estate, 134 N.W. 1074, 1078, 
155 Iowa 39. (2) Preparation and ac- 
curacy of particular types of repre- 
sentations used to illustrate testi- 
mony see supra this section notes 


21. Britt v. Carolina Northern R. 
Co., 61 S.B. 601, 602, 148 N.C. 37 [mo- 
tion dism 64 S.HE. 1135, 149 N.C. 581]. 


“Bxcept when the map or model is 
agreed upon as correct it must be tak- 
en only as a part of the testimony 
of the witness for what it is worth.” 
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peal.28 Accordingly the practice of permitting testi- 
mony to be illustrated by reference to drawings or 
the like on blackboards?* or on the floor of the trial 
court room?® is not regarded as commendable prac- 
Similarly it has been held that permitting a 
witness in testifying to refer to a diagram or the 
like which is not in evidence nor made a part of the 


case under consideration is not conducive to a elear 


Britt v. Carolina Northern R. Co., su- 
pra. 


22. See cases infra this note; 
infra notes 24-99. 


[a] Other statements as to prac- 
tice.—(1) “If a diagram is used at all 
a diagram of it should accompany the 
record.” Anderson vy. Commonwealth, 
265 S.W. 824, 828, 205 Ky. 369. (2) 
When it becomes desirable to illus- 
trate the testimony of witnesses by 
maps, diagrams, drawings and the 
like, ‘It is much the better practice 
be to have a diagram drawn to 
scale with the various points and ob- 
jects upon it marked with figures or 
letters to which questions and an- 
swers may address themselves. Such 
map then, or a tracing paper copy of 
it, can by proper procedure be brought 
up. . .asa part of the record mak- 
ing it possible for the [appellate] 
court to understand much more easily 
and much more accurately the testi- 
mony upon the trial.” James Duff 
Const. Co. v. Alford, 149 S.W. 943, 946, 
149 Ky. 594. (3) “Maps, diagrams, 
models and photographs have 
often been sent up to this Court to 
enable us to better understand the 
testimony in the record and the argu- 
ments of counsel.” Britt v. Carolina 
Northern R. Co., 61. S.E.'601, 148 N. 
C. 37, 39 [motion dism 64 S.H. 1135, 
149 N.C. 581]. 


23. See cases infra notes 24-26. 


24. James Duff Const. Co. v. Al- 
ford, 149 S.W. 943, 149 Ky. 594; State 
v. Cottrell, 106 P. 179, 56 Wash. 543. 
See Patterson v. City of Baltimore, 
101 A. 589, 130 Md. 645 (holding that 
it was at least within the discretion 
of the trial court to refuse to permit 
a witness to refer to plans, drawn on 
a blackboard, for a proposed develop- 
ment of land sought to be acquired by 
a city in condemnation proceedings). 


[a] Tllustrations.—(1) The use of 
a blackboard and chalk to illustrate 
testimony in comparing handwriting 
on a forged check with the admitted 
handwriting of accused cannot be 
commended, as such illustrations can- 
not be preserved in the record. State 
v. Cottrell, 106 P. 179, 56 Wash. 543. 
(2) In an action for personal injuries 
sustained by falling into an open ditch 
which existed while defendant was 
laying a sewer line in certain streets, 
it was held to be improper practice 
to permit witnesses to illustrate their 
testimony by reference to a represen- 
tation of the locality and various ob- 
jects on a blackboard which was set 
up in the trial court room, as refer- 
ences to the blackboard causes con- 
fusion in the record of testimony on 
appeal. James Duff Const. Co. v. Al- 


and 


understanding of the ease on appeal and that such 
practice should not be indulged in by counsel. 


[§ 670] 7. Questions*'—a. In General. 
terrogation of a witness should ordinarily proceed 
by way of questions, not statements or assertions.’ 
Questions should be asked which seek to elicit testi- 
mony? of facts,4 not contentions of the parties,® 
based on the personal knowledge of the witness.® 


26-99 


The in- 


ford, 149 S.W. 943, 149 Ky. 594. 


25. Anderson v. Commonwealth, 
265 S.W. 824, 205 Ky. 369. 


[a] Illustration.—In representing 
the scene of a homicide, a diagram 
should not be drawn upon the floor of 
the court room, and be referred to in 
testimony. Anderson v.. Common- 
wealth, 265 S.W. 824, 205 Ky. 369. 


26-99. Paden v. Morris & Co., (Mo. 
App.) 251 S.W. 424. 


[a]. Bhus, in an action to recover 
for the death of plaintiff’s husband re- 
sulting from a fall from a building in 
the course of construction by defend- 
ant, it was held to be improper prac- 
tice to permit witnesses to illustrate 
their testimony by reference toa plan 
or chart of the building. Paden v. 
Morris & Co., (Mo.App.) 251 S.W. 424. 


1. On cross-examination see infra 
§§ 844-847. 


aris redirect examination see infra § 
14 


2. People v. Eaton, 68 P. 583, 136 
Cal. xix. See Healy v. Chicago City 
Ry. Co., 196 Ill.App. 1. 


[a] For example, where counsel 
makes a statement to a witness that 
he was taking a great deal of inter- 
est in the case and wanted to see de- 
fendant convicted, expecting the wit- 
ness to answer, it is proper for the 
court to require the examination to 
be conducted by means of questions 
as to interest instead of by such state- 
ments. People v. Eaton, 68 P. 588, 
136-Caly xix: 


Questions in form of assertions as 
leading see infra § 682. 


3. Fidelity & Deposit Co. of Mary- 
land v. Sanford & Brooks Co., 149 A. 
275, 158.) Md. 625. 


4 Wilson v. Studebaker Corp. of 
America, 240 F. 801 [rev on other 
grounds 247 F. 403, 159 C.C.A. 457]. 


[a]. Question not directed to any 
question of fact, is properly excluded. 
Wilson v. Studebaker Corp. of Ameri- 
ca, 240 F. 801 [rev on other grounds 
24. A038, £59) (C.Cr-A. eb Tale 


5. Fidelity & Deposit Co. of Mary- 
land v. Sanford & Brooks Co., 149 A. 
275, 158 Md. (525. 


[a] Reason for rule.—Questions 
asking the vice president for a corpo- 
rate party’s contentions in the case 
are properly excluded, since the party 
was represented by attorneys, and 
its contentions were presumably fixed 
by the attorneys. Fidelity & Deposit 
Co. of Maryland vy. Sanford & Brooks 
Co., 149 A. 275, 158 Md. 525. 


6. Sovereign Camp, W. O. W. v. 


*By. HARRY ROSEN (§§ 670-717). 
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Hence, a question requesting a witness to state only 
what he knows about a certain matter is not objec- 
tionable.? On the other hand, a question seeking the 
witness’ understanding of a fact and not his knowl- 
edge is improper.’ Where the rulings of the court as 
to the form of a question have been confusing, coun- 
sel is entitled, on so requesting, to have the court 
suggest a question which it deems suitable.? But 
counsel is not required to propound questions in the 
form suggested by the court;!° he is entitled to 
frame his own questions,'! so long as they violate no 
rule of law, procedure, or evidence,” and to elicit 
through them such facts as will, in his judgment, tend 
to support his claims.t? Where a witness has been 
asked several times as to an important matter and his 
answers have been rather uncertain, it is not improp- 
er for counsel to say to him, “This is an important 
matter, and you must be positive.”t* Since the or- 
derly conduct of the trial is in the control of the 
court,!® considerable latitude must necessarily be 
left to the trial court in ruling on the form of ques- 
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not be looked at so much as the importance of the 
evidence sought to be elicited;17 and the competency 
of evidence is to be determined by the substance of 
the witness’ answer, rather than by the form of the 
interrogatory.*® Accordingly considerable latitude 
in the form of questions asked may be justified where 
the witness is illiterate or ignorant,'® young and in- 
experienced,?° or does not understand the English 
language?! or the methods of taking. testimony in 
court procedure.” ,.But it is proper to exclude a 
question so framed that the answer cannot possibly 
aid the jury,?* or that a gategorical answer thereto 
may be misleading.24 While the court may on its 
own motion exclude an improper question,?® it need 
not do so until objection by counsel.2® Where the 
objection to a question is eliminated by direction of 
the court, no further complaint can be based on such 
question.2” The exclusion of a question calling for 
improper evidence does not deprive the party of his 
right further to question the witness along proper 
lines.?8 


tions to witnesses.1® 


Hutchinson, 114 So. 684, 217 Ala. 71; 
Daily v. Spann, 147 A. 807, 110 Conn. 
312; Turgeon v. Woodward, 78 A. 
BY TOO CONT OS Ge) oan Co eCERIG 
Motor Co. v. D. Frisbie & Co., 33 A. 
604, 66 Conn. 67; Hansen v. Hansen, 
148 N.W. 457, 126 Minn. 426, L.R.A. 
1915A 104. 


[a] No knowledge possible.—Ex- 
clusion of testimony on matters as 
to which, from their nature, the wit- 
ness could have no knowledge is not 
error. Hansen v. Hansen, 148 N.W. 
457, 126 Minn. 426, L.R.A.1915A 104. 


[b] Knowledge of witness must he 
shown.—(1) In an action on a fra- 
ternal benefit certificate wherein it 
was contended that the beneficiary 
had fraudulently misrepresented facts 
in the application, objection to a ques- 
tion to the local clerk of the associa- 
tion as to whether the policy had been 
issued on the application in evidence, 
without showing that the witness had 
first-hand knowledge that the general 
office had issued the policy in reliance 
on such application, is properly sus- 
tained, especially where there was no 
doubt that the policy had been issued 
on the application in evidence. Sov- 
ereign Camp, W. O. W. v. Hutchinson, 
IT Son 684 217, Ala. TLvrs(2)invan 
action for a death claimed to have re- 
sulted from defendant’s negligent op- 
eration of an automobile, the exclu- 
sion of defendant’s direct examina- 
tion of the witness as to whether 
wheel marks near the scene of the 
accident were the marks of defend- 
ant’s car, and how their size compared 
with the size of the marks made by 
his car, was proper where there was 
no showing that the witness had any 
knowledge of the kind of marks which 
the wheels of defendant’s car would 


make. Daily v. Spann, 147 A. 807, 110 
Conn. 312. 
[ec] Qualifying question.—In an 


action for malpractice in a tumor oOp- 
eration, the question whether defend- 
ant knew how long it took the sur- 
geon who later extracted the tumor 
to remove it was admissible with lim- 
itation imposed by the court, “if he 
knows.” Britton v. Hartshorn, 156 A. 
48, 113 Conn. 484. 


7. Hicks v. Riverside Fruit Co., 13 
Pe 873, %2) Cal. 303: 


8. Marvil Package Co. v. Ginther, 
140 A. 95, 154 Ma. 213. 


The form of a question should 


Questions calling for conclusions 
see infra § TQh «x +s 


9. Goodwin v. State, 90 N.W. 170, 
114 Wis. 318. 


10. Baltimore, C. & A. Ry. Co. v. 
Turner, 1386 A. 609, 152 Md. 216. 


Cross-references: 


Control of examination by court see 
supra §§ 643-647. 


Discretion of court in examination of 
witnesses see supra § 643. 


Examination by court see infra §§ 
718-723. 


Tle baltimore: Co nec Acuit Yn «OO nave 
Turner, 136 A. 609, 152 Md. 216. 


12. Baltimore, C. & A. Ry. Co. v. 
Turner, supra. 
[a] Point is not whether the ques- 


tions suggested by the court were 
proper, but whether those asked by 
counsel were improper. Baltimore, C. 
ane se Co. v. Turner, me A. 609, 152 


Form and propriety of questions see 
infra §§ 671-698. 


LS. pBaltimone, Co ic A. Ry. Co. wi 
Turner, 136 A. 609, 152 Md. 216. 


14. Cruse v. State, (Tex.Cr.) 77'S. 
W. 818. 


15. Control of conduct of exami- 
nation by court see supra §§ 643-647. 


16. State v. Allemand, 96 So. 552, 
153 La. 741. 
17. Michael & Co., Inc. v. Euriquez, 


33 Philippine 87. 


18. Hicks v. Hicks, 55 S.B. 106, 142 
N.C. 231. See also Wait v. Brewster, 
SLE Witneo 26r 


19. State v. Fowler, 
Idaho 317. 


Leading questions to see 
90. 


Kost) al SRY (SS fe ws 2) 
infra § 


20. State v. Sheets, 102 N.W. 415, 
127 Iowa 73. 

men ae. questions to see infra § 
21. State v. Fowler, 89 P. 757, 12 
Idaho 317. 

A aarti questions to see infra § 


22. State v. Fowler, 89 P. 757, 13 
Idaho 317. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 671] b. Form of Questions?°—(1) Generally. 


23. Tetrault v. O’Connor, 76 N.W. 
22D eS IND sea, 


24. Virginia, etc., R. Co. v. Bailey, 
49 S.BE. 33, 103 Va. 205. 


co ogee 3 questions see infra § 


2i5. Buck v. Maddock, 47 N.E. 208, 


167 Ill. 219 [aff 67 Ill.App. 466]; Com.. 


v.. Tate, 33 S.W. 405, 17 Ky... 1045; 
eee v. Holcomb, 75 P. 873, 34 Wash. 


26. Hindle v. Holcomb, supra. 


27. Southwestern Telegraph & Tel- 
ephone Co. v. Abelesy 126 S.W. 724, 94 
Ark, 254, 140 Am.S.R. 115, 21 Ann. 
Cas. 1006. 


[a] For example, where a witness 
is asked to state what the code of 
rules of the business world was as 
to the installation of electric wires 
with reference to lightning arresters, 
and objection is sustained thereto, 
and the witness is directed to answer 
without reference to the code, no ob- 
jection can be based on the question. 
Southwestern Telegraph & Telephone 
Co. v. Abeles, 126 S.W. 724, 94 Ark. 
254, 140 Am.S.R. 115, 21 ‘Ann.Cas. 1006. 


28. Badesch v. Willna Cong. Broth- 
ers, 50 N.Y.S. 958, 23 Misc. 160. 
[a] Evidence to vary written in- 


strument by parol.—Where a question 
has been excluded as calling for evi- 
dence which would attempt to vary 
the terms of a written contract by 
parol, no error is committed since the 
party is not thereby deprived of the 
right further to question the witness 
to show a practical construction of 
the contract by custom or by the 
acts of the parties. Badesch v. Willna 
Boge Brothers, 50 N.Y.S. 958, 28 Misc. 


"nadie apa of questions see infra § 


29. Cross references: 


Form and propriety of questions to 
expert witness see Evidence § 794 
et seq. 


Hypothetical questions see Evidence 
§§ 795-80 


telnet questions to expert wit- 
ness see Evidence § 795 et seq.. 


Review of errors in rulings on form 
Sey ee ep see Appeal and Error § 
OV. 


—- 


Se ty eee 


§§ 671-672] 


In the examination of a witness the question put 
should be proper in form, and questions not proper 
Questions should be 
concise*? and directed to a definite object,®? not 
Calling for a witness’ “best 
judgment” as to the fact being sought is proper.** 
In seeking a denial of the making of a certain state- 
ment by the witness the question should not be so 
framed as to characterize the statement made;*> 
rather the question should contain the statement as 
said to have been made with an inquiry as to wheth- 
To ask concerning the 
existencé or nonexistence of a fact as to which an- 
other witness has testified, mentioning the name of 
the previous witness, is not objectionable, as requir- 
ing a criticism of such witness’ testimony.*? 


in form should be exeluded.?°® 


rambling or seattered.*8 


er or not it was so made.*® 


30. Ill—Geschwindner v. Comer, 


222 Ill.App. 417. 


Md.—Marvil Package Co. v. Ginther, 
140° A’ 95, 154 Mad. 213; Griffith v. 
Benzinger, 125 A. 512, 144 Md. 575. 


N.J.—Kesselman y. Cohen, 135 A. 
348, 5 N.J.Misc. 31. 


Or.—Cole vy. Johnson, 205 P. 282, 103 
Or, slo. 


Tex.—Strickland y. State, 262 S.W. 
Gh. OiotDex:Cry 471. 


Vt.—State v. Thibedeau, 113 A. 873, 
95 Vt. 164. 


[a] Questions objectionable as to 
form.—(1) Where a witness to a con- 
versation was aSked, “How did that 
argument end?” Geschwindner  v. 
Comer, 222 I1l.App. 417. (2) Where 
in a suit in which defendants were 
charged with being instrumental in 
the bringing of divorce and annulment 
suits against plaintiff, the plaintiff 
was asked as to the charges in such 
suits, ‘State whether or not there was 
any truth in them.” Cole v. Johnson, 
205 P. 282, 103 Or. 319. (3) Question 
beginning “Now, Mr. Witness, we 
want to get this in the minds of the 
jury,” and another question, 
you swear to a lie for his boy or not?” 
Strickland v. State, 262 S:W. 75, 97 
Tex.Cr. 471. (4) Question whether 
the lessor knew what the premises 
were to be used for. Kesselman v. 
Cohen, 135 A. 348, 5 N.J.Misc. 31. 


[b] Question not objectionable as 
to form.—Where defendant’s witness 
Stated that he heard defendant say 
that he had not been with the child’s 
mother for five months, a question 
whether the mother said anything to 
defendant’s statement as to that fact. 
State y. Thibedeau, 113 A. 878, 95 Vt. 
164. 


[c] Mistake of counsel.—There 
was no merit in objection to a ques- 
tion asked by the solicitor as to 
whether a witness told defendant 
what she had heard, the question hav- 
ing reference to a conversation wit- 
ness detailed as having taken place 
that day between deceased and de- 
fendant, wherein deceased said he 
would get defendant before night, the 
threat having been made directly by 
deceased to defendant, and the solici- 
tor evidently laboring under a misap- 
prehension when he asked such ques- 
tion. |. Clark “vy. State, 91" (So. (328, 18 
Ala.App. 209 [cert den 91 So. 921, 207 
Ala. 710]. 


{d] Attacking good faith of wit- 
ness.—In a trespass suit involving a 
boundary dispute, refusal to permit 
examination of a witness as to 
whether he raised any objection to the 
land described when he signed the 
deed as the grantor is not error, it 
not constituting an attempt to attack 


, 


® 


“Would |, 
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eluding it.°° 


tained.*° 


Where 


the witness. Mar- 
Ginther, 140 A. 95, 


the good faith of 
vil Package Co, v. 
154 Md. 213. 


31. Goldman v. 
513, 266 Mass. 374. 


Ashkins, 165 N.B. 


32. Goldman y. Ashkins, supra. 

33. Goldman v. Ashkins, supra. 

34. Clark v.. Dunn, 50.So. 938, 161 
Ala. 633; Martin v7 State, 1 S.W.(2d) 


296, 108 "Tex.Cr. 39 


[a] What heacths saw.—A ques- 
tion calling for the best judgment of 
the witness regarding a thing he had 


seen is not objectionable. Martin v. 
State, 1 S.W.(2d) 296, 108 Tex.Cr. 
894, 

{b] Correctness of copy.—The 


“best judgment” of a witness, who 
took acknowledgment of a deed, call- 
ed for by a question as to correctness 
of a copy offered in evidence, was suf- 
ficiently apt to elicit recollection of 
the similarity between the original 
and copy, and an objection was prop- 
erly overruled. Clark y. Dunn, 50 So. 
93, 161 Ala. 633. 


Identifying persons or objects see 
infra § 716. 


$5. Southern Life & Health Ins. 
Co. v. Morgan, 105 So. 161, 21 Ala.App. 
5 [cert den 105 So. 168, 213 Ala. 413]. 


[a] For example, where plaintiff 
testified that defendant said to him, 
“TIT won't give you a ae 
thing,” and at another time said, “Tl 
maul h out of you,” exclusion of 
question propounded to defendant, in- 
quiring not whether he had said those 
things, but whether he had cursed 
plaintiff, is not error, in view of the 
form of the question. Southern Life 
& Health Ins. Co. v. Morgan, 105 So. 
161, 21 Ala.App. 5 [cert den 105 So. 
168, 213 Ala. 413]. 


Bove CODDE Ve WUpsuoey TO Otol. 1 ier 
Southern Life & Health Ins. Co. v. 
Morgan, 105 So. 161, 21 Ala.App. 5 
[cert den 105 So. 168, 213 Ala. 413]. 


37. State v. Buchanan, 73 So. 253, 
140 La. 420. 


[a] Beason for rule.—Such ques- 
tion called for no criticism of the 
previous witness’ testimony, ‘but re- 
lated to a fact which was, or was not, 
within the knowledge of the witness, 
and the existence or nonexistence of 
which was to be established for the 
benefit of the court and jury. That 

[the prior witness] had testi- 
fied upon the subject could not estop 
the state from introducing other evi- 
dence.” State v. Buchanan, 73 So. 253, 
255, 140 La. 420. 


38. Lynch Davidson & Co. v. Den- 
man Lumber Co., (Tex.Civ.App.) 272 
S.W. 803; Ingram v. State,.19 S.W. 
(2a) 41, 118 Tex.Cr. 75; Redding v. 
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a particular answer is expected of a witness, the 
question put should be in such form as to make such 
answer, if given, responsive thereto.*® 
question objected to is improper in form, the state- 
ment of counsel as to what he expected to prove by 
the witness will not put the court in error for .ex- 
Where the testimony of a party in re- 
sponse to an inaccurate question is competent, except 
for the portion which the party offers to have strick- 
en out, an exception to the question cannot be sus- 


Where a 


[§ 672] (2) Questions Containing More than Sin- 
gle Proposition. 
one proposition to which different answers might be 
given are improper.*? 


Questions containing more than 


State, 255 S.W. 430, 95 Tex.Cr. 641; 
Ears State, 227 S.W. 305, 88 Tex. 
Yr. 382. 


[a] For example (1) in a homicide 
prosecution, the question, “Now, as to 
his [defendant’s] behavior after that 
accident, at times did you notice that, 
or remark that, or call it strange, or 
did you think anything of it?” is prop- 
erly excluded, the expected answer 
that defendant was crazy and not re- 
sponsible at times not being respon- 
sive to the question. Perea v. State, 
227 S.W. 305, 88 ‘Tex.Cr.,382. (2) In 
a prosecution for selling intoxicating 
liquor, refusal to permit defendant’s 
father to answer a question whether 
there was intoxicating liquor on his 
place, where defendant lived, at or 
about the time charged, and whether 
he had seen defendant with such liq- 
uors at or near his place, is proper, 
in view of his expected answer that 
he kept careful watch on the place and 
his boys, with the result that they had 
no such liquors about the premises, 
such answer being unresponsive. 
Redding v. State, 255 S.W. 430, 95 Tex. 
Cr. 641. (38) In an action for the pur- 
chase price of lumber, where defend- 
ant claimed a plea of privilege be- 
cause the contract was made by plain- 
tiff's agent and by plaintiff ratified, 
there was no error in excluding the 
answer to a question as to whether 
or not the witness treated plaintiff’s 
order simply as if coming from de- 
fendant company itself, where the an- 
swer of the witness, had it been per- 
mitted as Shown by the bill of excep- 
tions, would have been that, if he had 
treated it as coming from the com- 
pany itself, “we would just treat it 
as an offer,’ the answer not being re- 
sponsive to the question propounded 
and not pertinent or material to any 
issue. Lynch Davidson & Co. v. Den- 
man Lumber Co., (Tex.Civ.App.) 272 
S.W. 803. 


39. Woodward Iron Co. v. Spencer, 
69 So. 902, 194 Ala. 255 (question ob- 
jected to must be tested by its form 
in connection with statement of coun- 
sel as to what he expects to prove 
by witness), 


40. Bartow v. Parsons Pulp & Pa- 
per Co., 94 N.E. 312, 208 Mass. 232. 


41. Rogers v. State, 75 So. 264, 16 
Ala.App. 58 [cert den 76 So. 997, 200 
Ala. 699]; Muenter v. Moline Plow 
Co., 193 Ill.App. 261; Sullivan v. State, 
161 N.E. 265, 200 Ind. 43; Internation- 
al Yete.2R, "Co. v. Dalwigh, 51 S.W. 
500, 92 "Tex. 655 [rev (Civ.App.) 48 S. 
W. 527]; Brannon v. Gartman, (Tex. 
Commn.App.) 288 S.W. 817 [rev (Civ. 
App.) 270 S.W. 255]. 


[a] For example (1) a question, 
iY : Ask if you would say that a 
man against whom you had heard 
these things reported was a man of 
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Categorical questions,*2 


questions is improper.*® 


[§ 673] (8) Misleading Questions. 
which might tend to mislead#* the witness, or is so 
framed as to produce on the minds of the jury an im- 
pression not warranted by the evidence,** should be 
excluded. Permitting such questions to be answered 


good character; you know as a mat- 
ter of fact that this man didn’t steal 
that mule, don’t you?” was objection- 
able as double. Rogers v. State, 75 
So. 264, 16 Ala.App. 58 [cert den 76 So. 
997, 200 Ala. 699]. (2) Question as 
to plaintiff’s reputation for truthful- 
ness, honesty, and fair dealing is held 
improper as containing two separate 
issues. Brannon v. Gartman, (Tex. 
Commn.App.) 288 S.W. 817 [rev (Civ. 
App.) 270 S.W. 255]. (3) Questions 
as to character or reputation see in- 
fra § 715. 


42. Categorical questions as lead- 
ing see infra § 679. 


43. People v. Loverkamp, 165 Il. 
App. 532; Sullivan v. State, 161 N.E. 
265, 200 Ind. 43. 


44, International Agricultural Cor- 
poration vy. Abercrombie, 68 So. 873, 
192 Ala. 50; Alabama Great Southern 
R. Co. v. Neal, 62 So. 554, 8 Ala.App. 
591; Brashears v. Orme, 49 A. 620, 
93 Md. 442. 


[a] For example (1) in a servant’s 
action for injuries by being struck by 
a falling timber, a question to the car- 
penter who had sawed it off as to 
whether a block of its size falling the 
distance shown would be likely to 
knock plaintiff down was misleading. 
Alabama Great Southern R. Co. v. 
Neal, 62 So. 554, 8 Ala.App. 591. (2) 
Where a witness, on request, related 
an incident that had occurred four 
years after the date of the will as 
bearing on the testator’s condition of 
mind, a question asked immediately 
after such recital, whether the wit- 
ness considered the testator able to 
make a valid deed or contract, was 
objectionable, as misleading, as not 
indicating that the testator’s mental 
capacity at the time of making the 
will was meant. Brashears v. Orme, 
49 A. 620, 93 Md. 442. 


[b] Questions not misleading.— 
(1) <A question asking a landowner 
as to the difference in value of his 
land before and after injury was held 
not misleading because the term 
“market value’ was tacked on by 
amendment to the original question. 
International Agricultural Corpora- 
tion v. Abercrombie, 68 So. 873, 192 
Ala. 50. (2) j%In the prosecution of 
“Robert Reid’ for bigamy, there was 
no error in permitting a witness being 
asked if he had had a conversation 
with ‘‘Bob Reid” in regard to a wife of 
his, as the witness had just stated 
that he knew “Robert L. Reid,” and 
the allusion to him was evident. 
Reid v. State, 53 So. 254, 168 Ala. 
118. 


45. State v. Blydenburg, 112 N.W. 
634, 135 Iowa 264, 14 Ann.Cas. 443; 
Streeter v. Marshalltown, 99 N.W. 114, 
123 Iowa 449; Carnes v. Com., 87 S.W. 
1123, 24 Ky.L. 1205. 


{a] Tllustrations.—(1) If, in an 
action for a personal injury, ques- 
tions leading the jury to infer that 
other similar accidents have occurred 
are asked, and defendant is prejudiced 
thereby, a new trial will be granted. 
Streeter v. Marshalltown, 99 N.W. 114, 
123 Iowa 449. (2) In a homicide case, 


A question calling for a 
yes or no answer which embodies several separate 
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A question 


where the evidence showed that the 
difficulty took place at a store whither 
defendant had gone to procure sup- 
plies, and at which he met deceased, 
between whom and himself there was 
bad blood, it .was improper for the 
prosecuting attorney repeatedly to 
question defendant as to why he did 
not leave the store and go home when 
he found deceased there. Carnes v. 
Come Si Suwa tes. P20 aikeyee ee Ope 
(3) On a trial of a husband for the 
murder of his wife it was error to 
permit the prosecution, in examining 
a witness about a conversation be- 
tween the husband and wife, to the 
effect that, if she wanted to go toa 
certain place, she would have to walk, 
to characterize such conversation as 
ill treatment of the wife by accused. 
State v. Blydenburg, 112 N.W. 634, 135 
Iowa 264, 14 Ann. oak 443. 


46. Chicago, iy & Q. Rx CO. 4 V- 
Abens, 137 N.E. 4438, 306 Ill. 69. 


[a] For example, questions to wit- 
nesses were not misleading, in that it 
was not clear whether they meant 
public user for use as a street or 
public user so far as_use by a rail- 
road was concerned, where the wit- 
nesses were cross-examined fully as 
to what they meant by public user. 
Chicago, B. & Q. R. Co. v. Abens, 137 
N.E. 4438, 306 Ill. 69. 


Scope and extent of cross-examina- 
tion see infra §§ 792-834. 


a7eCall Va ann, 228 sPe oi tae 
Ona 


48. Ala.—Bankers’ Credit Life Ins. 
Co. v. Lee, 140 So. 609, 224 Ala. 398; 
Birchfield v. State, 115 So. 297, 217 
Ala. 225; Thomas E. Nix & Son v. 
Choate, A113" So: 16, 26 (Ala. 2392 
Sloss-Sheffield Co. v. Ross, 77 So. 686, 


201 Ala. 160; Hoffman v. Birmingham 
Ry., Light & Power Co., 69 So. 551, 
194 Ala. 30; Brindley v. State, 69 So. 


536, 1938 Ala. 48, Ann,Cas.1916M 177; 
King v. State, 129 So. 316, 23 Ala.App. 
Bile WN os Borden & Co. v. Vinegar 
Bend Lumber COs Oa SOc gato ela, 
ADD. $35. 


Cal.—Neher v. Kauffman, 242 P. 713, 
197 Cal. 674. 


Del.—Warren v. Harlan & Hollings- 
worth Corp., 84 A. 215, 26 Del. 182. 


Ill— Buck v. Maddock, 47 N.E. 208, 
167 Ill. 219 [aff 67 Ill.App. 466]; State 
Bank of Rock Island v. Brown, 179 
Ill App. 392. 


La.—State v. Allemand, 96 So. 552, 
153 La. 741. 


Md.—Luria Bros. & Co. v. Klaff, 115 
A. 849, 189 Md. 586; SON State, 
106" As 5, 133 Md. 624 


Wis.—Reismier v. Ste te, 135 N.W. 
153, 148 Wis. 593. 


[a] Illustrations of questions too 
general or broad.—(1) Ina prosecu- 
tion for murder, where deceased’s hus- 
band had testified in chief that on the 
morning of the homicide he had left 
a dollar bill with his wife, and that 
he had never seen it since, and after 
conclusion of testimony was recalled, 
the question as to whether he had 


[§§ 672-674 


may be rendered harmless by cross-examination of 
the witness on the matter.*® 


[§ 674] (4) General Questions. 
discretion should be allowed the trial court in per- 
mitting questions objected to as not being 
confined to a particular issue and time,*? it is never- 
theless the general rule that a question which is too 
general or too broad,’ or is so general that irrelevant 


While a large 


properly 


not told a third person that, after the 
discovery of his wife’s body, he had 
found the dollar bill, was properly ex- 
cluded, on»the state’s objection, as be- 
ing too general. Snowden v. State, 

106 A. 5,133 Md. 624. (2) A question. 
propounded to defendant in a prosecu- 
tion for a violation of the liquor laws, 
‘Did you ever trust the business to’” 
the person alleged ‘to have made the 
sale, was properly.excluded as being 
too ‘broad, and hence not negativing 
special authorization. Reismier v. 

State, 135 N.W..153, 148 Wis. 593. 
(where more pertinent questions cov- 
ering the same matter were permit- 
ted). (8) In a liquor prosecution a 
question whether the state’s witness 
ever saw defendant with whisky is too 
broad and general. King v. State, 129 
So. 316, 23 Ala.App. 572 (preliminary 
questions to» witness, not confined 
to a time relating to res gest2, are 
improper). (4) In an action on 
notes after defendant’s discharge in 
bankruptcy, wherein there was con- 
flict between the parties as to wheth- 
er defendant had made a new promise 
after discharge, questioning a witness 
as to whether defendant ever told the. 
witness that he was going to pay 
was held too general as not limited 
to any time after bankruptcy. Thom- 
as EH. Nix & Son v. Choate, 113 So. 16, 
216 Ala. 189. (5) In an action by a 
bank, on a note purchased of the 
payee, a question by defendant, asking 
the witness where the payee banked 
while in business, is too general. 
State Bank of Rock Island v. Brown,,. 
179 Ill. App. 392. (6) In the trial of a 
buyer’s counterclaim for the amount 
paid for shells claimed to have been 
purchased for remelting purposes and 
to have been unsuitable for that pur- 
pose, a question asked the superin- 
tendent of one to whom the buyer re- 
consigned the shells as to whether 
an examination disclosed any defect 
rendering the shells unsuitable for 
his purposes was properly excluded as: 
too broad, as they might have been un- 
suitable for his purposes for reasons: 
giving the buyer no right to complain. 
huria Bros. Ws (Com va ilait silisteAs 
849, 139 Md. 586. (7) A question 
whether insured ever had anything 
anywhere, any property, was too gen- 
eral, where the purpose was to prove 
nonpayment of life insurance pre- 
mium. Bankers’ Credit Life Ins. Co. 
v. Lee, 140 So. 609, 224 Ala. 398. (8) 
Questions as to why the witness had 
not paid the sum required by contract 
within the time specified are properly 
excluded as being too broad. Neher v. 
Kauffman, 242 PY 7138, 197 Cal.’ 674. 

(9) Although, in an employee's action 
for injuries, defendant was entitled to. 
show, in diminution of the claim for 
loss of time and wages, that it paid 
plaintiff's wages, or a part of them, 

during his disability, yet, where it had 
just attempted to show that he re- 
ceived insurance from it while in- 
jured, and then asked him how much 
he was getting from defendant while 
injured, without so framing the ques- 
tion as to show that it referred to 
wages or something other than insur- 
ance, the exclusion of the question 
was not error. Sloss-Sheffield Co. v. 
Ross, 77 So. 686, 201 Ala. 160. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 674] 


or illegal evidence would be responsive thereto,*® is 
properly excluded. Nevertheless permitting a wit- 
ness to be asked as to a conversation between him- 
self and another is not error, where the question does 


49. U.S.—Mathieson Alkali Works 
v. Mathieson, 150 F. 241, 80 C.C.A. 129 
[cert den 27 S.Ct. 787, 204 U.S. 674, 
Sided 674]; U. Si vi Strother; 27 0F: 
Cas.No, 16,412, 3 Cranch C.C. 432. 


Ala.—Birchfield v. State, 115 So. 297, 
217 Ala. 225; Locklayer’v. State, 96 
So. 759, 209 Ala. 605; Floyd v. Pugh, 
UT Soa o20,, 20k Ala. 295— Brindley % 
State, 69 So. 536, 193 Ala. 43, Ann.Cas. 
1916E 177; Phillips v. State, 50 So. 
194, 162 Ala. 14; Parham v. State, 
42 So..1, 147 Ala. 57;, Beall’ Bros. .v. 
Johnstone & Hammond, 37 So. 297, 140 
Ala. 339; Ross v. State, 36 So. 718, 
139 Ala. 144; Tittle .v. State, 73 So. 
142, 15 Ala.App. 306; . Fowlkes ev. 
Lewis, 65 So. 724, 10 Ala.App. 543; N. 
B. Borden & Co. v. Vinegar Bend Lum- 
ber Co., 62 So. 245, 7 Ala. App. 335. 


Del.—Warren v. Harlan & Hollings- 
worth Corp., 84 A, 215, 26 Del. 182. 


Fla.—Haager v. State, 90 So. 812, 
83 Fla. 41; East Lumber Co. y. Ellis- 
Young Co., 45 So. 826, 55 Fla. 256. 


Ill.—Chicago, ete, R. Co. v. Wise, 
69 N.E. 500, 206 Ill. 458 [aff 106 Il. 
rte LTA Orr. Jason, TA pp: 
439. 


Ind.—Indianapolis & Cincinnati 
Traction Co. v. Sherry, 116 N.E. 594, 
65 Ind.App. 1. 


Iowa.—Biilmeyer v. Queen Mfg. Co., 
130.N.W. 115, 150 Iowa 318; State v. 
Dudley, 126 N.W. 812, 147 Iowa 645; 
State v. Woodard, 108 N.W. 753, 132 
Iowa 675. 


La.—State v. Pichon, 97 So. 468, 
154 La. 334; State v. Allemand, 96 
So. 552, 153 La. 741; State v. High, 47 
So. 878, 122 Lia. 521, 


Md.—Stewart v. Spedden, 5 
433. 


Mass.—Kincaide v. Cavanaugh, 84 
N.E. 307, 198 Mass. 34. 


Minn.—State v. Minck, 
207; 94 Minn. 50. 


N.Y.—Bristol v. 
Procy 3287 


Okl.—Morris v. Territory, 99 P. 760, 
FOIE SMA Ok ECr.2 617% 


R.I.—Ennis v. R. B. Little & Co., 
55 A. 884, 25 R.I. 342. 


Tex.—Sue vy. State, 105 S.W. 804, 52 
Rex @rP122; 


Vt.—Winchell v. National Express 
Co., 23 A. 72/8, 64 Vt. 15. 


But compare Van Winkle v. Wilk- 
ine, 7 S.E.,644, 81 Ga. 93, 12 Am.S.R. 
99) 


[a] Stated otherwise, ‘“‘a question 
So broad as to elicit matters that have 
no bearing on the case or any relation 
to the difficulty between the parties, 
is improper.” Haager v. State, 90 So. 
812, 813, 83 Fla. 41. 


[b] Legal as well as illegal evi- 
dence.—W here a question calling ona 
witness to explain a letter can be an- 
Swered by illegal, as well as legal, 
testimony, it is too general. Beall 
Bros. v. Johnstone & Hammond, 37 
So. 297, 140 Ala. 339. 


{c] Illustrations of questions too 
general.—_(1) The question, ‘‘What 
did it cost to repair the auto?” is bad 
as not limited to repairs of injuries 
caused by defendant’s negligence. 
Indianapolis & Cincinnati Traction Co. 
v. Sherry, 116 N.E. 594, 65 Ind.App. 
1. (2) In a trial for murder, there 
‘was no error in sustaining an objec- 


Md. 


102 N.W. 


Sears, 3 N.Y.Civ. 


‘ 
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tent evidence.°° 


tion to defendant’s question to a wit- 
ness, “What did you all say?” since 
the question was too general, and did 
not disclose that the answer sought 
to be elicited would be material, and 
since defendant did not inform the 
court what was proposed to be proved, 
so that the court might see whether 
the evidence sought was _ proper. 
Brindley v. State, 69 So. 536, 193 Ala. 
43, Ann.Cas.1916E 177. (3) Questions 
to witness as to what “they” did are 
properly excluded for failing to speci- 
fy whose conduct was inquired about. 
Fowlkes v. Lewis, 65 So. 724, 10 Ala. 
App. 543. (4) Where the buyer of 
lumber in a letter subSequent to the 
completion of the contract undértook 
to secure a berth for the vessel, evi- 
dence as to a custom or usage as to 
berthing a vessel is inadmissible; 
hence a question to a witness as to 
the custom or usage regarding the 
payment of demurrage is improper, 
since that might have included the 
payment of demurrage due to the fail- 


ure to procure a berth for the vessel, | 


a matter covered by the agreement. 
N. B. Borden & Co..v. Vinegar Bend 
Lumber: Co.,, 62: So. 245, 7 Ala.App. 
335. (5) In manslaughter case, the 
question, ‘“‘What, if anything, did de- 
ceased Say?’ referring to conversa- 
tion the day of the killing, was prop- 
erly disallowed as too general. ‘Tittle 
v. State, 73 So. 142, 15 Ala.App. 306: 
(6) In prosecution for murder, a 
question as to what happened, if any- 
thing, in the house just prior to the 
killing outside, by deceased with ref- 
erence to deceased, was too broad. 
Locklayer v. State, 96 So. 759, 209 Ala. 
605. (7) A question as to whether 
the witness ever heard a person 
named state anything in reference to 
the ownership of lands is too broad 
and general, not being confined to 
any time or place, or restricted as to 
the admissions or ‘statements as to 
which the witness is interrogated. 
Bast Coast Lumber Co. v. Ellis- Young 
Co., 45 So. 826, 55 Fla. 256. But com- 
pare Mann v. State, 3 So. 207, 23 Fla. 
610. (8) On an issue whether dece- 
dent had promised to pay his daughter 
three thousand dollars for her serv- 
ices, an interrogatory, “Just state 
what the arrangement between you 
and your father was?” was too broad. 
Orr v. Jason, 1 Ill.App. 439., (9) In 
an action of trover, a question wheth- 
er the witness “had ever heard the 
[plaintiff’s] title disputed” 
was too general and _ improper. 
Stewart v. Spedden, 5 Md. 483. (10) A 
question to the manager of a railroad 
company, from whom certain prop- 
erty was said to have been stolen, as 
to whether he could say that anything 
was ever stolen from the railroad on 
a date named or any other time, was 
too general. State v. Minck, 102 N.W. 
207, 94 Minn. 50. (11) Ina criminal 
prosecution a question to a witness in- 
quiring if some person or persons in- 
terested in the prosecution had not 
tried to get the witness to testify 
falsely against defendant was proper- 
ly disallowed as too general, where it 
did not indicate what person had tried 
to get him to swear falsely, and no 
intimation in that direction had been 
made by any witness at the time the 
question was asked. Sue v. State, 105 S. 
W..' 804, 52 Tex.Cr. 122. (12) In an ac- 
tion against an express company for 
damages to a dog while in transit, 
where the evidence as to whether de- 
fendant’s agent had given plaintiff no- 
tice that dogs must be sent at the 
owner’s risk, as required by defend- 
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not necessarily call for anything that is not compe- 


A question so general as not to put 


the adverse party on notice as to the testimony 
sought,* or leaves the witness to decide what facts 


ant’s instructions, was conflicting, an 
inquiry as to whether such instruc- 
tions were at defendant's local office, 
when not limited to the time at which 
it was claimed the notice was given, 
was properly excluded as too general. 
Winchell v. National Express Co., 23 
NST 2SOaT Vitis LO. sls) Onan enn aLer. 
ment for a nuisance in keeping a pub- 
lic gaming house the question, “Who 
dealt the cards?” is too general, and 
the witness is not bound to answer. 
U. S. v. Strother, 27 F.Cas.No. 16,412, 
3 CranchiG,. ©. 432: 


{d] Better practice.—Instead of 
asking a witness to tell what he knows 
about the case or what he saw and 
heard at a particular time, it is better 
to direct his attention in a more 
definite manner to points about which 
his testimony is sought, or the court 
should at least instruct him not to 
repeat hearsay matter not immediate- 
ly connected with facts and circum- 
stances forming part of the res geste. 
State v. Allemand, 96 So. 552, 153 La. 
741. 


[e] Relevancy of question not evi- 
dent.—Where it was shown that de- 
fendant, following homicide, fled to 
H, where he registered at a hotel un- 
der an assumed name, a question as 
to what he then did, by which it was 
intended to show that the next day he 
told his true name, obtained work, and 
made no effort to conceal his identity 
or whereabouts, was properly exclud- 
ed, because not on its face showing its 
relevancy. State v. Pichon, 97 So. 
463, 154 La. 334. : 


_[f] Question calling for conclu- 
sion as well as fact.—A question as to 
the cause of demurrage may call for a 
conclusion as well as a statement of 
facts; and hence is objectionable. N. 
B. Borden & Co. v. Vinegar Bend Lum- 
ber Co., 62 So. 245, 7 Ala.App. 335. 


[g] @rror not prejudicial. Where 
relevant testimony is given in re- 
sponse to a question which is objec- 
tionable as too general, the error is 
not prejudicial. Billmeyer v. Queen 
Mfg. Co., 1830 N.W. 115, 150 Iowa 3818. 


[h] Questions not objectionable as 
too general.—(1) Where, in an ac- 
tion to recover for personal injuries, 
a physician, after testifying as to his 
treatment of plaintiff for the injuries 
received, was asked what his services 
for treating plaintiff for his injury re- 
ferred to were reasonably worth, 
which question was objected to and 
objection overruled, a subsequent 
question as to what his services were 
reasonably worth for the services per- 
formed in connection with plaintiff 
from the time of the injury up to the 
present time was not objectionable as 
allowing the witness to fix his com- 
pensation for services aside from the 
treatment made necessary by the in- 
jury. Chicago, etc., R. Co. v. Wise, 
69 N.E. 500, 206 Ill. 453 [aff 106 Ill. 
App. 174]. (2) On examination of a 
witness with reference to items of an 
account, it was within the discretion 
of the court to permit plaintiff to 
place the whole account before the 
witness, and, instead of framing a 
question as to each item, to ask her 
generally to answer as to each item 
without further question. Kincaide v. 
Cavanagh, 84 N.E. 307, 198 Mass. 34. 


50. Mullarky v. Manker, 170 P. 31, 
102 Kan, 92. 


51. Slaughter v. Heath, 57 S.BE. 
OO a teGaw (41,00 dak ACN Se te istate 
Ve L1chon, oie SO 200," £o4e luan ood. 
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of those in his knowledge he will state in reply there- 
So, also, a question which asks a 
witness to state in one sweeping answer whether or 


to,°* is improper. 
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tionable.®® 


not the statements in four named sections of the bill 


are true is objectionable.®* 


Morris v. Territory, 99 P. 760, 101 P. 
HL WOK Cr..617. 


52. Ala.—Birchfield v. State, 115 
Som 2ovn 2k7 vAla: 225; Hoffman’ -v, 
Birmingham Ry., Light & Power Co., 
69 So. 551, 194 Ala. 30. 


Cal.—Doudell v. Shoo, 129 P. 478, 20 
Cal.App. 424. 


Del.—Warren v. Harlan & Hollings- 
worth Corp., 84 A. 215, 26 Del. 182. 


Ga.—Slaughter v. Heath, 57 S.E. 69, 
127 Ga. 747, 27 L.R-A.N.S. 1. 


La.—State v. Allemand, 96 So. 552, 
153 La. 741. 


Tex.—International Accountants 
Soe. v. Boner, (Civ.App.) 50 S.W.(2d) 
490. But see Wiess v. Hall, (Civ. 
App.) 135 S.W. 384 (in an interroga- 
tory: “State, if you know, what was 
the name of H. R.’s father. State 
fully all you know about that’—that 
part of the interrogatory, “State fully 
all you know about that,” intended to 
elicit what the witness knew about 
the particular matter inquired about 
(that is, the paternity of H R, and al- 
so the source of his information), was 
not too general). 


But compare Hill v. Georgia, etc., 
R. Co., 21 S.E. 337, 43 S.C. 461 (hold- 
ing that a general interrogatory ad- 
dressed to a witness whose deposition 
is being taken, “If you know anything 
further that will benefit the plaintiff, 
please state the same fully,” is not 
objectionable as leading, or as de- 
priving defendant of the right to 
cross-examine such witness relative 
to matters brought out by the ques- 
tion). 


[a] Dlustrations.—(1) In a mur- 
der prosecution, the court’s excluding 
a question regarding what else defend- 
ant had stated regarding a grudge, 
where the witness had testified fully 
against deceased, is not error. Birch- 
field v. State, 115 So. 297, 217 Ala. 225. 
(2) A question as to what plaintiff 
knew about a coemployee who caused 
his injury is too broad. Warren y. 
Harlan & Hollingsworth Corporation, 
84 A. 216,26 Del. 182.. (3) In.an ac- 
tion for death by being struck by a 
street car, questions as to what the 
witness saw at the scene of the acci- 
dent the next morning were too gen- 
eral. Hoffman v. Birmingham Ry., 
Light & Power Co., 69 So. 551, 194 Ala. 
30. (4) Where defendant testified 
that some things testified to by plain- 
tiff occurred and some did not, his 
counsel should not have asked him the 
general question, ‘‘What part did and 
what part didn’t?’? but should have 
called defendant’s attention separate- 
ly to, and asked him as to the correct- 
ness of, each of plaintiff's incorrect 
statements. Doudell v. Shoo, 129 P. 
478, 20 Cal.App. 424. (5) A question 
to a witness in a correspondence con- 
tract suit, if there was anything else 
not yet stated material to the issue in 
the suit, was held properly refused as 
too vague and general. International 
Accountants Soc. v. Boner, (Tex.Civ. 
App.) 50 S.W.(2d) 490. (6) A gen- 


Where a question to a 
witness is so ambiguous and general that it is diffi- 
cult to determine from its language what is intended 
to be proved, it is properly excluded.** 
is too general which does not disclose on its face that 
the answer thereto will be material.°® 


A question 


A question 


eral interrogatory which calls on the 
witness to state any other facts which 
benefit the propounders of a will as 
fully and particularly as if specifically 
interrogated in relation thereto is im- 
proper. Slaughter v. Heath, 57 S.E. 
69, 127 Ga. 747, 27 L.R.A.N.S. 1. 


53. Blunt v. Strong, 60 Ala. 572. 


54. McGinley v. U. S. Life Ins. Co., 
77 N.Y. 495 [aff 8 Daly 390]. 


55. Brindley v. State, 69 So. 536, 
193 Ala. 43, Ann.Cas.1916E 177. 


56. Central Iron & Coal Co. v. 
Wright, 101 So. 815, 20 Ala.App. 82 
[cert den 101 So. 824, 212 Ala. 130]. 


[a] For example (1) in an action 
based on plaintiff’s arrest on a charge 
of trespass, the extlusion of a ques- 
tion to the witness who arrested plain- 
tiff, whether it had been reported to 
him that plaintiff had stated that he 
“was going to lay around and beat 
up”? some one, is proper, because the 
question did not designate the source 
of the report. Central Iron & Coal Co. 
v. Wright, 101 So. 815, 20 Ala.App. 82 
[cert den 101 So. 824, 212 Ala. 130]. 
(2) In contempt proceedings, where 
defendant’s affidavit was attached to 
the information, and affiant had tes- 
tified orally at some length, exclusion 
of answer to the question on cross- 
examination why he did not include in 
the affidavit, “matters you have testi- 
fied to now,” without the question 
identifying the ‘“‘matters” referred to, 
was held not error. Hagedorn v. 
erp ae 180 N.W. 688, 190 Iowa 
oO . 


57. Zimmern v. Standard Motor 
Car Co., 88 So. 743, 205 Ala. 580. 


58. Haggard v. City of Seattle, 112 
P. 508, 61 Wash. 499. 


[a] For example, a question asked 
defendant’s witness as to the practice 
in electric plants similar to the one 
in which the injury to plaintiff, an 
eighteen-year-old boy, occurred of 
sending inexperienced boys eighteen 
years old who have had no technical 
education in electricity, and no in- 
struction as to its characteristics and 
methods of operation, and no experi- 
ence in handling it, to work about 
switches, where the wires were carry- 
ing twenty-five thousand volts, was 
not objectionable as not sufficiently 
specific as to the capacity and discre- 
tion of boys of that age, since it is 
impractical to frame a question dis- 
closing the distinguishing capacity of 
the particular child in all particulars; 
if the capacity of plaintiff was out of 
the ordinary, it could be shown in de- 
fense. Haggard v. City of Seattle, 112 
P. 503, 61 Wash. 499. 


59. U.S.—Frederick Mfg. Co. vy. 
Devlin, 127 F. 71, 62 C.C.A. 53. 


Ala.—Crimm Lumber Co. v. Walden, 
97 So. 8338, 210 Ala. 323; Zimmern v. 
Standard Motor Car Co., 88 So. 7438, 
205 Ala. 580; Louisville & N. R. Co. v. 
Barganier, 53 So. 188, 168 Ala. 567; 
Reid v. State, 53 So. 254, 168 Ala. 118; 
Johnson y. Collier, 49 So. 761, 161 Ala. 
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calling for a mere rumor or an indefinite character of 
information from an undesignated source is objec- 


[§ 675] (5) Indefinite and Uncertain Questions. 
Questions which tend to confuse the issues in the 
case are improper.°* 
practical to frame a more definite question on a mat- 
ter competent for inquiry,°® a question which is in- 
definite and uncertain should not be allowed;°® nor 


Hence, except where it is im- 


204 [afl 32° S:Ct. 1045222) UrSe 6385 56 
L.Ed. 306]; Strickland v. State, 44 So. 
90, 151 Ala. 31; Birmingham R., ete., 
Co. v. Martin, 42 So. 618, 148 Ala. 8; 
Crew v. Heard, 40 So. 337, 146 Ala. 
463; Sanford v. State, 39 So. 370, 143 
Ala. 78; Brewer vx State, 79 So. 199, 
16 Ala.App. 501; .Weaver v. State, 
55 So. 956, 1 Ala.App. 48 [reh den 56 
So. 749, 2 Ala.Apps 98]. : 


Cal.—Converse v. Ferguson, 134 P. 
977, 166 Cal. 1; Roche v. Baldwin, 76 
P. 956, 143 Cal. 186; People v. Ma- 
chado, 63 P. 66, 130 Cal. xviii; Aga- 
lianos v. American Cent. Ins. Co., 217 
P. 107, 62 Cal.App. 349; People v. 
Beretoni, 134 P. 790, 22 Cal.App. 426; 
pera: v. Lee, 108 P. 738, 13 Cal.App. 


Conn.—Bassett v. Shares, 27 A. 421, 
63 Conn. 39. 


Ga.—Davis v. Dunn, 61 Ga. 123. 


Ill.— Chicago, ete., R. Co. v. Bell, 
70 Ill. 102. 


Ind.—Schmoe v. Cotton, 79 N.E. 
184, 167 Ind. 364; Bersch v. State, 13 
Ind. 434, 74 Am.D. 263. 


_Iowa.—Strand vy. Grinnell Automo- 
bile Garage Co., 118 N.W. 488, 136 
Iowa 68; Gibson v. Burlington, ete, 
R. Co., 78 N.W. 190, 107 Iowa 596; 
Liefheit v. Jos. Schlitz Brewing Co., 
76 N.W. 730, 106 Iowa 451. 


Md.—Snowden v. State, 106 A. 5, 133 
Md. 624. 


Mich.—Hewitt v. Flint, ete., R. Co., 
34 N.W. 659, 67 Mich. 61. 


Mo.—Dunlap v. Elks Social Club, 25 
Mo.App. 180. 


Mont.—State v. Burrell, 70 P.:982, 
27 Mont. 282 [aff 24 S.Ct. 787, 194 U.S. 
572, 48 L.Ed. 1122]. 


N.Y.—Wiberg vs,Nassau Electric R. 
Co., 66 N.Y.S. 1098, 54 App.Div. 541; 
Morris v. Highth Ave. R. Co., 22 N.Y. 
S. 666, 68 Hun 39, 5 Am.Negl.Cas. 542. 


Ohio.—Crew v. Pennsylvania R. Co., 
153 N.E. 95,21 Ohio App. 143. 


Okl.—Morris v. Territory, 99 P. 760, 
LOL, Pe Ok uCraot ys 


R.I.—Bennett v. E. Rosen Co., 139 
A. 301; Canham v. Rhode Island Co., 
85 A. 1050, 35 R.I. 177; Tavares v. 
Dewing, 82 A. 138, 33 R.I. 424; Warren 
vi Warren; 80 A. 593,33 R.1. 71. 


Vt.—Hassam v. Safford, 74 A. 197, 
82 Vt. 444. 


Wash.—Haggard v. City of Seattle, 
112 P. 508, 61 Wash. 499; State v. 
Bailey, 71 P. 715, 31 Wash. 89. 


Wis.—Reismier v. State, 135 N.W. 
153, 148 Wis. 5938. 


[a] For example (1) in an action 
for death by being struck by a street 
car, which decedent was waiting to 
board, questions whether the head- 
light was of greater candle power 
than the lights of the “cars used 
around the city,’ and was brighter 
than the headlights on other cars, 
were properly excluded. Canham v. 
Rhode Island Co., 85 A. 1050, 35 R.I. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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177. (2) Ina divorce suit, a question 
asked of a witness for the husband 
who had acted as attorney for the 
wife, “Did you, through any source, 
while acting for Mrs. W., get any 
knowledge of the Benedict House mat- 
ter, upon which you relied in acting 
in this case with reference to eliminat- 
ing that matter?’ was_ indefinite. 
Warren v. Warren, 80 A. 593, 33 R.I. 
71. (3) In a suit for divorce, a ques- 
tion asked a witness who had former- 
ly acted as attorney for the wife, 
“What action, if any, had been taken 
by you prior to that time with refer- 
ence to M.?” was indefinite. Warren 
v. Warren, supra. (4) In an action 
for the rent of a farm, where the in- 
quiry was how much cream fifty cows 
would produce on a certain farm, a 
question whether much feed or hay or 
grain was raised on the farm in a 
certain year was too indefinite. Con- 
verse v. Ferguson, 134 P. 977, 166 Cal. 
1. (5) A question to a witness wheth- 
er a certain person had been ‘‘cursing 
defendant before that” is vague and 
indefinite as to time. Weaver v. State, 
55 So. 956, 1 Ala.App. 48 [reh den 56 
So. 749, 2 Ala.App. 98]. (6) Where, 
in an action by a servant for personal 
injuries, he testified that he was then 
in the saloon business, which ‘about 
made him a living, nothing clear,” a 
question by defendant’s counsel as to 
what his average sales in the saloon 
business amounted to was too indefi- 
nite and uncertain. Louisville & N. 
R. Co. vy. Barganier, 53 So. 138, 168 
Ala. 567. (7) In a prosecution for 
homicide, a witness for defendant tes- 
tified that he was a police officer, that 
he was present shortly after deceased 
had been arrested, and was then ask- 
ed if he heard deceased make any 
statement at the time about the en- 
counter, the question was too indefi- 
nite. People v. Lee, 108 P. 738, 13 
Cal.App. 48. (8) Although, under a 
policy insuring a building and its con- 
tents only while occupied for certain 
purposes, a question as to the busi- 
ness in which insured was engaged at 
the time of fire was perhaps proper as 
preliminary to a direct question as 
to the purpose for which the building 
was being used, it was so indefinite as 
to justify sustaining of objection 
thereto. Agalianos v. American Cent. 
ins) Coz, .217 Py 107,62 ‘Cali App: 1349. 
(9) In a prosecution for robbery, the 
trial court’s refusal to permit a wit- 
ness to be asked a question as to 
what business defendant was in after 
he fled was proper, the question be- 
ing indefinite, and the answer sought, 
as stated by defendant after ruling, 
being likewise indefinite. Brewer v. 
. State, 79 So. 199, 16 Ala.App. 501. 
(10) In an action for injuries from 
an exploding boiler, a question to de- 
fendant’s witness whether anybody 
had said anything about the boiler be- 
ing dangerous was too indefinite, and 
not limited to anything said before 
the explosion or in plaintiff’s presence 
or hearing. Crimm Lumber Co. v. 
Walden, 97 So. 833, 210 Ala. 323. (11) 
Although defendant could show, to 
rebut evidence that drunken men had 
been seen coming from the direction 
of his house, that another house near- 
by was selling liquor, the court prop- 
erly refused to permit him to ask a 
deputy sheriff if he had gone to the 
other house on a search warrant, had 
arrested the proprietor, secured any 
admissions from him, etc., since the 
questions should have been more spe- 
cific. People v. Beretoni, 134 P. 790, 
22 Cal.App. 426. (12) In an action on 
a note given for the purchase price of 
a motor truck, the defense being mis- 
representations inducing the pur- 
chase, although the fact that repairs 
to the truck had been made or were 
necessary within a short time after 
its purchase was competent and rele- 


‘ 
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vant evidence for defendant, yet it 
was not proper to ask defendant, tes- 
tifying in his own behalf, what a par- 
ticular charge was for without identi- 
fying it as for repairs on the truck 
in question, the bill itself being the 
better evidence. Zimmern v. Stand- 
ard Motor Car Co., 88 So. 743, 205 Ala. 
580. (13) Where a witness was re- 
called, and asked if he wished to make 
any explanation as to his former evi- 
dence, an objection that the question 
was too indefinite was properly sus- 
tained. Gibson v. Burlington, etc., R. 
Co., 78 N7oW. 190, 107 Iowa 596. (14) 
In an action for damages for depriva- 
tion of lateral support, a question, 
“Supposing the excavation would be 
made there in the gravel pit, remain- 
ing two or three yards from [C’s] 
land, and would be made there at the 
time, and it was in that condition, 
would it have any effect upon the val- 
ue of [C’s] land?” was properly dis- 
allowed as ambiguous, uncertain, and 
indefinite. Schmoe v. Cotton, 79 N.B. 
184, 167 Ind. 364. (15) In a prosecu- 
tion for murder, a question put to a 
witness, “Is it not a fact that there 
is alwayS a crowd of them there?” 
was properly disallowed for failure 
to indicate what place was inquired 
about, and to whom the word ‘‘them”’ 
referred. Strickland v. State, 44 So. 
90, 151 Ala. 31. (16) On a. trial for 
homicide, a question asked a witness, 
“Did you hear the man say that he 
was going to kill anybody?” was prop- 
erly excluded, because not stating 
what man was referred to, and be- 
cause not showing that it had any 
reference to any one connected with 
the case. Sanford v. State, 39 So. 
870, 148 Ala. 78. 


[b] Determining relevancy or ma- 
teriality of answer.—A question so in- 
definite as to make it impossible to 
tell whether answer would be mate- 
rial or relevant is bad. Roche vy. 
Baldwin, 76 P. 956, 143 Cal. 186. 


[c] Uncertain questions.—A ques- 
tion to a witness, “Now, when you 
went to the butcher shop or slaughter 
house for the first time, you didn’t 
go in?’ was properly excluded for un- 
certainty, as it could not be under- 
stood whether it referred to the butch- 
er shop or the slaughter house. Peo- 
ple v. Machado, 63 P. 66, 1380 Cal. 
xviii. 

[d] Vague questions.—In an ac- 
tion to recover for an injury to plain- 
tiff’s horse from a collision with de- 
fendant’s team, caused by defendant’s 
alleged negligence in hitching his 
team where it would be easily fright- 
ened, a question, asked of one of plain- 
tiff’s witnesses, whether the team was 
“standing in the ordinary place in the 
ordinary way,’ was improper, being 
too vague. Bassett v. Shares, 27 A. 
421, 63 Conn. 39. 


[e] Want of particularity.—(1) In 
an action against a railway company 
for killing plaintiff’s intestate at a 
highway crossing, involving the negli- 
gence of deceased, as well as that of 
the company, questions to a witness 
as to the general habits of deceased, 
without specifying the nature or kind 
of habits sought to be proved, are 
properly excluded for want of partic- 
ularity. Chicago, etc., R. Co. v. Bell, 
OE, 9 LOL, (2) Where defendant, 
charged with rape, claimed that he 
was impotent, a question to his wit- 
ness whether defendant had spoken 
to witness in regard to defendant’s 
condition as to potency, but not refer- 
ring to any particular time, was prop- 
erly excluded. State v. Bailey, 71 P. 
715, 81 Wash. 89. 


{f] Loss of “consortium.”—In an 
action by a husband for damages 
caused by an injury to his wife in an 
automobile collision, the objection to 
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a question whether the husband had 
sustained any loss of “consortium” 
since the accident should have been 
sustained, since the question»was too 
general and indefinite. Bennett v. E. 
Rosen Co., (R.I.) 139 A. 301 (term 
“consortium” refers to the aggregate 
of the elements of conjugal fellowship 
and assistance which arise to either 
spouse from the marriage relation, 
while damages to which husband is 
entitled are for loss of services and 
for expenses). 


[g] Time.—(1) The question ask- 
ed a witness, “Do you know what Mr. 
D. was doing?” was properly ruled out 
as indefinite in fixing the time. Daniel 
v. State, 71 So. 79, 14 Ala.App. 63 [cert 
den 72 So. 1019, 196 Ala. 700]. (2) In 
an action for injuries caused by being 
run over by a street car, where it is 
contended that plaintiff was drunk at 
the time of the accident, it is proper 
to refuse, as not sufficiently definite, 
a question to plaintiff’s employer, 
whether, during the time of plaintiff’s 
employment, he had “at any time” 
laid plaintiff off for drinking beer. 
Morris v. Highth Ave. R. Co., 22 N.Y. 
S. 666, 68 Hun 39. (3) A witness’ 
question as to sparks or fires from de- 
fendant’s locomotives on nights other 
than the night of the fire causing dam- 
age is properly excluded where’ not 
definite as to time. Crew v. Pennsyl- 
vania R. Co., 153 N.E. 95, 21 Ohio App. 
143. (4) A question as to a witness’ 
residence, etc., “previous to the time,” 
without stating how long previous, is 
too indefinite. Bersch v. State, 13 Ind. 
434, 74 Am.D. 263. (5) A question to 
a witness, ‘““Were you insolvent at 
that time?” the time not being stated 
in the question, and it not appearing 
by reference to previous testimony of 
the witness what time was referred 
to, is objectionable. Crew v. Heard, 
40 So. 337, 146 Ala. 463. 


[h] Questions not objectionable as 
indefinite or uncertain.—(1) In the 
prosecution of “Robert Reid” for big- 
amy, there was no error in permitting 
a witness being asked if he had had a 
conversation with “Bob Reid” in re- 
gard to a wife of his, where the wit- 
ness had just stated that he knew 
“Robert L. Reid’ and the allusion to 
him was evident. Reid v. State, 53 
So. 254, 168 Ala. 118. (2) In an action 
against a railroad company for in- 
juries resulting from a fire set by de- 
fendant’s engine, a question to a wit- 
ness as to the throwing out of sparks 
“a, Short while” prior to the time of 
the fire was not objectionable for in- 
definiteness as to ‘time, since the 
length of the period which intervened 
between the fire and the time witness 
saw the engine emit the sparks could 
have been ascertained with more ex- 
actness on cross-examination of the 
witness. Birmingham R., ete., Co. v. 
Martin, 42 So. 618, 148 Ala. 8. (3) In 
an action for damages for decedent’s 
death, caused by one of defendant’s 
cars, a question asked the motorman 
of the car that caused the accident, 
if he did not state at the coroner’s in- 
quest that he could not testify to any- 
thing about the accident, because he 
was too excited at the time to nutice 
what occurred, is sufficiently specific. 
Wiberg v. Nassau Blectric R. Co., 66 
N.Y.S. 1098, 54 App.Div. 541. (4) In 
an action for conversion of logs, there 
was no error in permitting a witness 
to testify to direction of a line con- 
necting the corners of a triangle of 
land on which the logs were cut in 
answer to a question which did not 
embody sufficient data on which to 
compute the angle asked for, the plan 
of the land being before him and giv- 
ing him the missing information, and 
it being obvious that his answer re- 
ferred thereto. Hassam v. Safford, 
74 A. 197, 82 Vt. 444. 
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should a question which is confusing®® or unintelligi- 
ble,® or is not clear as to who or what is being refer- 
red to,°* or is too vague to bring out proper evidence 
of the matter being inquired into.®* 
circumstances of the case or the testimony preceding 
the question is such as to make clear what is meant 
by the language used, the question, otherwise prop- 
er, is not objectionable as being indefinite.** 
the language used in a question when taken literally 
may be subject to the eriticism of uncertainty, if it 
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But, where the 


W here 


nevertheless makes perfectly clear what is meant, the 


60. Harris v. State, 82 So. 450, ae 
Ala. 200; Sovereign Camp, W. O. 
Vv. Brookins, 101 So. 65, 20 ates 
105; Terr. v. McGregor, 22 Hawaii 786. 


[a] For example, in a prosecution 
for murder there was no reversible 
error in sustaining objection to a 
question which was confusing as to 
several blood stains on the floor as 
detailed by the witness. Harris v. 
State, 82 So. 450, 203 Ala. 200. 


[b] Question not confusing.—In 
an action on a beneficiary certificate, 
a question to the beneficiary’s attor- 
ney whether he had receipts purport- 
ing to have been issued by defendant 
between certain dates, and evidencing 
payment of dues, and whether such 
receipts were those the witness tes- 
tified about as being lost, is not con- 
fusing. Sovereign Camp, W. O. W., 
v. Brookins, 101 So. 65, 20 Ala.App. 
105. 


61. Lewis v. State, 89 So. 904, 18 
Ala.App. 263; Liefheit v. Jos. Schlitz 
Brewing Co., 76 N.W. 730, 106 Iowa 
451. 


[a] For example, in a prosecution 
for felonious adultery and fornica- 
tion, exclusion of a question as to 
whether a witness saw “any white 
there’ at the house of the accused’s 
alleged paramour besides the accused 
was not error, the question being un- 


intelligible. Lewis. v. State, 89 So. 
904, 18 Ala.App. 263. 
[b] Paper never identified.—A 


question referring to a paper never 
identified or offered in evidence, and 
without which the question is not in- 
telligible, is improper. Liefheit v. 
Jos. Schlitz Brewing Co., 76 N.W. 730, 
106 Iowa 451. 


62 Frederick Mfg. Co. v. Devlin, 
127 F. 71, 62 C.C.A. 53 (holding that 
a question put to a witness, “What did 
you do?” without calling the witness’ 
attention to the subject of the inquiry, 
was objectionable as indefinite and un- 
suggestive); Ideal Laundry & Dry 
Cleaning Co. v. Mackowiak, 143 N.E. 
614, 83 Ind.App. 1; Jackson v. Shaw- 
inigan Electro Products Co., 103 A. 
453, 132 Md. 128; Morris v. Territory, 
FOS =160. 101" Pr ite OkiuCr.* 617: 

fa] hus (1) since just what the 
question, “Basing your judgment on 
your actual knowledge of this,” etc., 
refers to is not clear, a refusal to 
permit it to be answered cannot be 
said to be error. Jackson v. Shawin- 
igan Hlectro Products Co., 103 A. 453, 
132 Md. 128. (2) In an action for per- 
sonal injuries to plaintiff while oper- 
ating a machine called a mangle, in 
defendant’s laundry, refusal to per- 
mit a witness to answer the question, 
“Do you use calendar rolls in your 
laundry?’ does not present error be- 
cause the question was not sufficient- 
ly confined to the machine which 
plaintiff was operating, or even to de- 
fendant’s laundry. Ideal Laundry & 
Dry Cleaning Co. v. Mackowiak, 143 
N.E. 614, 83 Ind.App. 1. 


[b] Question as to threats (1) 
against defendant’s life by a third 
person must indicate what particular 
person is being inquired about. Mor- 
ris v. Territory, 99 SP /760\ A201 Pia; 
- OL Crvtieie (2) A question whether 
witness had heard any of the Cassi- 
days make any demonstrations or 
statements against defendant’s life 
was too general and did not identify 
the person inquired about. Morris v. 
Territory, supra. 


63. Brown -y. Ratliff, 131 P. 769, 21 
Cal.App. 282; Dodge vy. Bowen, 162 
N.E. 368, 264 Mass. 208; Dunlap v. 
Elks Social Club, 25 Mo. App. 180. 


[a] Thus (1) on the issue whether 
another route for an.irrigation ditch 
would be less burdensome to the servi- 
ent estate than the route established, 
questions to a former owner of the 
servient estate whether he ever had 
any trouble with the water from the 
ditch were indefinite as to meaning 
and scope and properly excluded. 
Brown Vv. Ratliff, 131 P._769,. 21. Cal. 
App. 282 (scope of answers would 
throw no light on matter). (2) In an 
action on a note the question whether 
the witness was interested “at some 
time’”’ in certain Securities is too vague 
to bring out evidence of defect in ti- 
tle of any party to the note, and is 
properly excluded. Dodge v. Bowen, 
162 N.E. 368, 264 Mass. 208. 


64. Ala.—International Agricultur- 
al Corporation v. Abercrombie, 68 So. 
873, 192 Ala. 50; Thomas v. State, 68 
So. 799, 13 Ala.App. 246 [cert den 
69 So. 1020; 193 Ala.- 682]. 


Cal.—Dow v. City of Oroville, 134 P. 
19% 22°Cal Apps 215. 


il.—Mayville v. French, 92 N.H. 
919, 246 Ill. 434. 
Iowa.—State v. Dudley, 126 N.W. 


812, 147 Iowa 645. 


Tex.—Rufony v. State, 265 S.W. 704, 
98 Tex.Cr. 380. 


Wis.—Ward v. Thompson, 131 N.W. 
1006, 146 Wis. 376. 


[a] Thus (1) reference in a ques- 
tion to ‘‘that house” is not objec- 
tionable, as not sufficiently definite, in 
view of testimony showing that the 
house referred to was that in which 
defendant was when the officers ap- 
proached it. Rufony v. State, 265 S. 
W. 704, 98 Tex.Cr. 380. (2) Where, 
in an action by a husband for crim- 
inal conversation, the issue was the 
wife’s reputation for chastity, a ques- 
tion asked a witness “based on that 
(ue you may state whether her gen- 
eral reputation in the community 
where she lived for morality, virtue, 
and chastity, was good or bad” was 
not objectionable, as the jury must 
have understood that the question re- 
lated to her reputation for virtue and 
chastity, and not to morality in a 
wider sense. Ward v. Thompson, 131 
IN; W. L006; 146 Wis. 3765 "(€3)) On) a 
counterclaim for damages to land 
caused by fumes from a fertilizer fac- 


question may be properly allowed.*® 
where witnesses in condemnation proceedings know 
the situation of the land sought to be condemned, 
the fact that the questions put to them do not ac- 
curately define the land is not prejudicial. a8 
been said that, where a question is considered bad for 
indefiniteness, the remedy in such case is to cause it 
to be made more direct, instead of excluding it.®? 

[§ 676] (6) Argumentative Questions. 
tion which is in the nature of a mere argument with 


[§§ 675-676 


Similarly, 


It has 


A ques- 


~ 
tory, a question asked the owner as. to 
how much corn a certain tract would 
have produced if it had not been for 
the fumes was definite enough, where 
the context of his testimony showed 
that it was the fumes from the fer- 
tilizer factory that were referred to, 
and the question was otherwise un- 
objectionable. International Agricul- 
tural Corporation v. Abercrombie, 68 
So. 8738, 192 Ala. 50. (4) Ina prosecu- 
tion for violating the liquor law, a 
question to a witness as to what he 
had found in search of defendant’s 
store is not too general and indefi- 
nite. Thomas v. State, 68 So. 799, 13 
Ala.App. 246 [cert den 69 So. 1020, 193 
Ala. 682]. (5) Where an injured per- 
son testified that he had been unable 


to earn as much since his injury as’ 


before, and was working as a night 
clerk in a hotel, it is not error to al- 
low a question as to what night clerks 
earned, Since it is probably under- 
stood by the witness to refer to what 
he earns in that capacity. Dow v. 
City of Oroville, 134 P. 197, 22 Cal- 
App. 215. (6) Where, in a prosecu- 
tion for rape, the prosecutrix was ask- 
ed whether she had told about ‘‘this’” 
to any one, and, if so, to whom, and 
answered over objection that she had 
informed B, a mail rrier, the next 
morning and another afterwards, the 
word “this” referred to the act of in- 
tercourse, and, none of the details 
having been called for, the question 
was not objectionable in form for fail- 
ure to limit the answer to the com- 
plaint. State v. Dudley, 126 N.W. 812, 
147 Iowa 645. (7) In a will contested 
on the ground of mental incapacity, 
a witness testified that she had lived 
in the testatrix’ family, assisting with 
the housework, for two years, up to 
about the time of the testatrix’ death, 
and that witness saw nothing about 
the testatrix to indicate that her mind 
was not right. It was held that a 
question asked her if she thought the 
testatrix could transact business was 
not objectionable, as not confined to 
any particular time, it implying that 
it related to the time that the witness 
knew the _ testatrix. Mayville v. 
French, 92 N.E. 919, 246 Ill. 434. 


65. Satterfield v. State, 113 So. 320, 
22 Ala.App. 123. 


[a] Going with girl—A question 
put to the prosecutrix in a seduction 
case regarding the defendant “going 
with” her is not erroneous as uncer- 
tain or confusing. Satterfield v. State, 


113; Son -320;°22 fAla. App: 1233 

66. Cedar Rapids, ete, R. Co. v. 
Ryan, 33 N.W. 6, 37 Minn. 38. 

67. State v. Godwin, 230 P. 831, 131 
Wash. 591. 


“Tf it were thought that the ques- 
tions were too indefinite for the un- 
derstanding of the witness, it was 
within the discretion of the court to 
cause them to be made more direct, 
and this should have been the remedy, 
rather than the remedy of exclusion.” 
State v. Godwin, supra. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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_the witness should not be allowed,** as for example, 

a supposed question in the form of an argumentative 
A question is argumentative when it 
seeks to elicit the answer of the witness to the argu- 


statement.®® 


ment presented.*° 


Hostile witness.7! 


68. U.S.—Wilson v. Studebaker 
Corp. of America, 240 F. 801 [rev on 
other grounds 247 F. 403, 159 C.C.A. 
457]. 


Ala.—Alabama Fuel & Iron Co. v. 
Adams, Rowe & Norman, 113 So. 265, 
216 Ala. 403; Alabama Water Co. v. 
Wilson, 107 So. 821, 214 Ala. 364; Pet- 
tus v. Louisville & N. R. Co., 106 So. 
807, 214 Ala. 187; Scott v. Moragues 
Lumber Co., 80 So. 394, 202 Ala. 312; 
Maryland Casualty Co. v. McCallam, 
75 So. 902, 200 Ala. 154; Birmingham 
Ry., Light & Power Co. v. Reno, 65 So. 
787, 187 Ala. 516; Birmingham Ry., 
Light & Power Co. v. Wiggins, 54 So. 
189, 170 Ala. 540; Rollings v. State, 49 
So. 329, 160 Ala. 82. 


Ark.—Baldwin v. 
409, 119 Ark. 518. 


Del.—Johnson y. Wilmington City 
Rove Cone la. 961, 23 Del. by 


lowa.—King v. Chicago; R. I. & P. 
Ry. Co., 172 N.W. 268, 185 lowa 1227. 


Keane —Oanleive Ackard:7220' Pics ub, 
114 Kan. 640. 


Mass.—Stone vy. Stone, 77 N.B. 845, 
191 Mass. 371. 


Ohio.—Breuer v. Frank, 2 Ohio N.P. 
N.S. 69. 


Okl.—White v. State, 210 P. 313, 22 
Ok1.Cr. 131. 


Vt.—First Nat. Bank v. Bertoli, 89 
A. 359; 87 Vt. 297, Ann.Cas:1917B 590. 


fa] Argumentative questions.—(1) 
In a railroad employee’s action for in- 
juries sustained by being struck by 
defendant’s train while operating a 
mower on the right of way, an objec- 
tion to a question of plaintiff's co- 
employee, as to whether there was 
sufficient time between the warning 
given by the coemployee and the time 
the train struck plaintiff for him to 
have stepped out of the way, was 
properly sustained as being argumen- 


State, 178 S.W. 


tative! King v: ‘Chicago, R. I. & P: 
R. Co., 172 N.W. 268, 185 Iowa 1227. 
(2) In an agent’s action for com- 


missions under a contract for the sale 
of coal, objections to the questions 
asked plaintiff's witness relative to 
his contention as to whether it was 
their efforts alone that secured the 
contracts are properly sustained in 
that the questions were argumenta- 
tive. Alabama Fuel & Iron Co. v. 
Adams, Rowe & Norman, 113 So. 265, 
216 Ala. 403. (3) In an action against 
a railroad for burning of timber, on 
redirect examination of a section fore- 
man by plaintiff, the question, “If you 
had not been burning off the grass and 
weeds on the track that was there at 
that time, on the right of way, up on 
the bank, it was still there?” was 
properly excluded as argumentative. 
Pettus v. Louisville & N. R. Co., 106 
So. 807, 214 Ala. 187. (4) In an ac- 
tion for breach of agreement to char- 
ter a vessel, objections to questions to 
stockholder and officer of plaintiff cor- 
poration as to whether in certain con- 
ditions he would have exercised op- 
tion to cancel charter, etc., is properly 
sustained, being mere arguments. 
Scott v. Moragues Lumber Co., 80 So. 
$94, 202 Ala. 312: (5) “A question 
asked the witness as to whether there 


Where a witness proves to be 
hostile, the court has some discretion in permitting 
questions that are argumentative.’? 
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[§ 677] (7) Leading Questions**—(a) General 
Rule Stated. In the absence of special circumstance- 
es warrantipg,’* and except as it may. be permitted in 
a proper case in the sound discretion of the court,*® 


when it does not appear that the witness is unwill- 
ing?® or stupid,’ or that any other reason exists jus- 


tifying rejection of the rule,’® it is well settled as a 
general proposition that on the direct examination of . 


the witness,’® especially if he is friendly, willing, or 


was any force, other than suction, 
created by a rapidly moving car, that 
would cause the rope to become en- 
tangled in the car, was improper, as 
argumentative. Johnson v. Wilming- 
ton |City Ryv Go.,976.7A.'-961,, 238 Del. bd. 
(6) A witness having testified that he 
talked with plaintiff on the night he 
was injured and subsequent thereto, a 
question, ‘When you told him all you 
knew, then he went out, and, instead 
of suing the B. R., L. & P. Co. [the 


defendant], he sued the Southern 
Asphalt Company?” is properly ex- 
cluded as argumentative. Birming- 


ham Ry., Light & Power Co. vy. Reno, 
65 So. 787, 187 Ala. 516. 


[b] Comparison of memory.—It is 
proper to refuse to allow a_ witness 
in a criminal prosecution to be asked 
if his memory at the trial as to the 
fact about which he was testifying 
was any better than it was as to mat- 
ters on the preliminary trial, as such 
a question is in the nature of a mere 
argument with the witness. Rollings 
v. State, 49 So. 329, 160 Ala. 82. 


[ec] Questions held not argumen- 
tative.—(1) In an action by an ex- 
ecutor on a note payable to the testa- 
tor, a question to plaintiff as to wheth- 
er he could show from his investiga- 
tion of decedent’s affairs anything 
that would be a payment for certain 
bonds received by decedent, unless 
the bonds were received in payment 
of the note, was not objectionable as 
argumentative. Stone v. Stone, 77 N. 
E. 845, 191 Mass. 371. (2) A question 
asked for the prosecution on re- 
buttal as to whether the witness had 
had a conversation with the sheriff in 
his office, and what the conduct of the 
sheriff was as to being courteous, is 
not argumentative where defendant 
had sought to show that some ulterior 
motive prompted the taking of the 
witness to the sheriff’s office. State v. 
Boyle, 248 P. 48, 49 Nev. 386. 


69. People v. Hatfield, 18 P.(2d) 
366, 129 Cal.App. 162. 


fa] That question had been an- 
swered does not overcome the _ ob- 
jection, which is properly sustained 
by the court. People v. Hatfield, 18 
P.(2d) 366, 129 Cal.App. 162. 


70. Wilson v. Studebaker Corp. of 
America, 240 F. 801 [rev on other 
Ssrounds; 24,760. £40340 159m C.CHANe4 oT 
Pettus v. Louisville & N. R. Co., 106 
So. 807, 214 Ala. 187; Maryland Cas- 
ualty Co. v. McCallum, 75 So. 902, 200 
Ala. 154; Baldwin v. State, 178 S.W. 
409, 119 Ark. 518; White v. State, 210 
Ps ils, $22" OK Cr sea 


[a] For example (1) in a prosecu- 
tion for mayhem, a question, “‘Isn’t it 
a fact that [defendant’s] mouth is so 
small that he could not reach up and 
get it wide enough open to get (prose- 


cuting witness’) ear in there?” is 
argumentative. White v. State, 210 
Pos .62 27 Ok). Cr. lems. .(2i)0 § Invani-ale- 


tion on an accident policy, the ques- 
tion to medical witness, “If the insur- 
ance agent was ready to pay it all, 
then it wasn’t money that prevented 
the autopsy being held, was it?” was 
improper as argument. Maryland 
Casualty Co. v. McCallum, 75 So. 902, 
200 Ala. 154, 


[b] Character witness.—Where a 
character witness has been allowed to 
testify as to accused’s conduct as a 
peaceable, law-abiding man, further 
questions as to whether accused’s 
conduet had not been so exemplary as 
to cause comment are properly re- 
fused, being argumentative. Baldwin 
v. State, 178 S.W. 409, 119 Ark. 518. 


F nas Cross-examination of see infra 


Sone: questions to see infra § 


72. Dumbarton Realty Co. v. L. G. 
Everist, Inc., (lowa) 174 N.W. 269. 


73. Examination of contradicting 
witness see infra V, E. 


74. Hendricks Vv. Monongahela 
West Penn Public Service Co., 163 S.E. 
411, 111 W.Va. 576. ‘ 


When leading questions permissible 
see infra §§ 686-695. 


75. See infra § 687. 


76. St. John v. Moorman, (Tex.Civ. 
App.) 272 S.W. 223; Anderson v. State, 
202 S.W. 944, 83 Tex.Cr. 261, L.R.A. 
1918E 658. 


Leading question to unwilling wit- 
ness see infra § 691. 


77. St. John v. Moorman, (Tex.Civ. 
App.) 272 S.W. 223. 


Leading question to ignorant wit- 
ness see infra § 690. 


78. St. John v. Moorman, 
Civ.App.) 272 S.W. 223. 


When leading questions permissible 
see infra §§ 686-695. 


79. Ala.—Sovereign Camp, W. O. 
W. v. Colvin, 119 So. 635, 218 Ala. 
616; Birmingham Ry., Light & Power 
Co. v. Wiggins, 54 So. 189, 170 Ala. 
540; V. J. Forrester & Bro. v. J. A. 
May Co., 57 So. 64, 3 Ala.App. 281. 


Ga.—Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. 


Ill.— Frazier v. City of Geneva, 203 
Tll.App. 566; Smith y. Illinois Col- 
lieries Co., 155 Ill.App. 148. 


Ky.—Etherton v. Comm., 
(2d) 343, 246 Ky. 553. 


Neb.—Sheridan Coal Co. v. C. W. 
MuliCo., 12> NOW p2ks Sig Nebun lize 
138 Am.S.R. 435. 


N.D.—Crosby v. Minneapolis, St. P. 
& Suis Mork y. Con 237sNow. 803. 16k 
N.D. 2938. 


Or.—Ostendorf v. State, 128 P. 143, 
8 Okl.Cr. 360; Gardner v. State, 115 
PAG Ono Okiers Foe 


aeeeiah ae hid v. Rossi, 47 Pa.Super. 


W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 


[a] “The reason of the rule, Mr. 
Best says, is (1): That the witness 
has a bias in favor of the party in- 
troducing him; (2) that the party 
calling the witness has the advantage 
of knowing in advance what the wit- 
ness will prove, and, if allowed to 
lead the witness or to suggest an- 
swers, he would thus be allowed to 


(Tex. 


55 S.W. 


‘yeal and unaided belief.” 
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[§ 677 


not unwilling,’° leading questions are improper and | should be exeluded,** especially as to material facts 


extract only so much of the testimony 
as would be favorable to his side and 
so prevent the witness from testify- 
ing, in accordance with his oath, to 
‘the truth and the whole truth;’ and, 
further, that such a mode of exam- 
ination may suggest, and the witness 
(unwittingly or by connivance) may 
assent to or repeat, a form of words 
which does not represent the witness’ 
Birming- 
ham R., Light & Power Co. v. Wig- 
gins, 54 So. “189, 190, 170 Ala. 540. 


80. State v. Culpepper, 238 S.W. 
801, 298 Mo. 249; Crosby v. Minne- 
apolis, St. P..& S. 3. M. Ry. Co., 237 N. 
Wie 8030615 ND. (2913); St. John v. 
Moorman, (Tex.Civ.App.) 272 S.W. 
223; Britain v. Rice, (Tex.Civ.App.) 
183 S.W. 84; Carter v. State, 170 S.W. 
739; (> Lex: Cr. 110; State v. Hansen, 
LADD. e8o, 40 Utah 418. 


Leading question to unwilling wit- 
ness see infra § 691. 


81. U.S.—Flowers v. Bush & With- 
erspoon Co., 254 F. 519, 166 C.C.A. 77; 
Davis v. McEwen Bros., O'S tear. 305, 
1937 COCA 229; Nurnberger Vie U; rout 
U5GmR 721484 CO CUA, rs PR aRKeLA WV: 
Brown, 85 F. 595, 29 C.C.A. 357; U.S. 
v. Dickinson, 25 F.Cas.No. 14,958, 2 
McLean 325. 


Ala.—McQueen v. Jones, 145 So. 
440, 226 Ala. 4; Jefferson County 
Burial Soc. v. Cotton, 183 So. 256, 222 
Ala. 578; Hester v. Ford, 130 So. 203, 
221 Ala. 592; Gholston v. State, 130 
So. 69, 221 Ala. 556; Sovereign Camp, 
WwW. O. W. V. Colvin, 119 So. 635, ree 
Ala. 616; Pettus v. Louisville & N. 
Co., 106 "So. 807, 214 Ala. 187; comity 
v. 8. H. Kress Co. 98 So. 378, 210 
Ala. 436; Woodall v. Western Union 
Tel. Co., 97 So. 830, 210 Ala. 265; 
Southern Ry. Co. v. Clarke, 82 So. 
516, 203 Ala. 248; Williams v. Shows, 
73 So. 99, 197 Ala. 596; Smith. v. 
Bachus, 70 So. 261, 195 Ala. 8; Thomp- 
son v. Alexander City Cotton Mills 
Co., 67 So. 407, 190 Ala. 184, Ann.Cas. 
1917A (21; Bishop v. State, 61 So. 820, 
181 Ala. 85; Birmingham Ry., Light 
& Power Co. v. Wiggins, 54 So. 189, 
170 Ala. 540; Weatherly v. Nashville, 
ete., R. Co., 51 So. 959, 166 Ala. 575; 
Fleming v. Lunsford, 50 So. 921, 163 
Ala. 540; Supreme Lodge Knights 
and Ladies of Honor v. Baker, 50 So. 
958, 163 Ala. 518; Stowers Furniture 
Co. v. Brake, 48 So. 89, 498 Ala. 639; 
Bolton v. State, 40 So. 409, 146 Ala. 
691; Fulgham v. Carter, 37 So. 932, 
142 Ala. 227; Wester v. State, 38 So. 
1010, 142 Ala. 56; Oakley v. State, 
33 So. 693, 135 Ala. 29; Alabama Great 
Southern R. Co. v. Hill, 9 So. -722, 93 
Mane 5 14) 30) PAm: Scr. 65 ELOY di =v. 
State, 30 Ala. 511; Strawbridge v. 
Spann, 8 Ala. 820; Williams v. State, 
136 So. 840, 24 Ala.App. 446 [cert den 
136 So. 841, 223 Ala. 557]; Central 
of Georgia Ry. Co. v. Thomas, 104 So. 
559, 20 Ala.App. 617; Central Iron & 
Coal Co. v. ‘Wright, 101 So. 815, 20 
Ala.App. 82 [reh den 101 So. 824, 
212 Ala. 130]; Brotherhood of Paint- 
ers, Decorators & Paperhangers of 
America v. Trimm, 97 So. 770, 19 Ala. 
App. 429; Jackson v. State, 97 So. 
260, 19 Ala.App. 339; Woods v. State, 
90 So. 52, 18 Ala.App. 123; Louisville 
& N. R. Co. v. Abercrombie, 84 So. 423, 
17 Ala.App. 233; O’Rear v. Richard- 
son, 81 So. 865, 17 Ala.App. 87; Mathis 
v. State, 73 So. 122, 15 Ala.App. 245; 
James v. State, 72 So. 299, 14 Ala.App. 
652; King Land Co. v. Bowen, 61 So. 
22, 7 Ala.App. 462; Milford v. State, 
57 So. 96, 2 Ala.App. 104; Weaver v. 
State, 56 So. 749, 2 ‘Ala. App. 98 [den 
reh 55 So. 956, 1 Ala.App. 48]. 


Ark.—Cook v. State, 144 S.W. 221, 
102 Afk. 363; Rogers v. Diamond, 13 
Ark. 474. 


Cal.—People v. Ryan, 250 P. 164, 199 
Cal. 513; Pacheco v. Judson Mfg. Co., 
45 P. 838, 118 Cal. 541; Yoch v. Home 
Mut. Ins. Co., 44 P. 189, 111 Cal. 503, 
34 L.R.A.°857; Wheelock v. Godfrey, 
35, Br 3i17%, 100 Cal 5785, People 'v. De 
Witt, 10 P. 212, 68 Cal. 584; Marks 
v. Reissinger, 169 P. 243, 35 Cal.App. 
44; Stockton Iron Works v. Walters, 
123 P. 240, 18 Cal.App. 373; Mabry v. 
Randolph, 94 P. 408, 7 Cal.App. 421; 
Heinrich y. Heinrich, 84 P. 326, 2 Cal. 
App. 479. 


Colo.—McKee Live Stock Co. v. 
Menzel, 201 P. 52, 70 Colo. 308; Damas 
v. People, 163 P. 289, 62 Colo. 418, 
Der vA 7D 15913 


Conn.—Bradbury v. South Norwalk, 
68 A. 321, 80 Conn. 298; Nesbit v. 
Crosby, 51 A. 550, 74 Conn. 554; Al- 
len v. Hartford L. Ins. Co., 45 A. 955, 
72 Conn. 693; Chatfield v. Bunnell, 37 
A. 1074, 69 Conn. 511. 


Del.—Lupton v. Underwood: 85 A. 
965, 26 Del. 519. 


D.C.—American Stove Co. v. De- 
troit Stove Works, 31 App.D.C. 304; 
Reeves v. Low, 8 App.D.C. 105. ; 


Fla.—Ward v2 State, 79 So. 699, 75 
Fla. 756; Sylvester v. State, 35 So. 
142, 46 Fla. 166. 


Ga.—Deans v. Deans, 156 S.E. 691, 
171 Ga. 664, 74 A.L.R. 222; Allen v. 
Allen, 106 S.E. 81, 151 Ga. 278; Thomp- 
son’ v: Ray, ‘18 S.E.59,. 92 Ga. 2857 
Friedlander Bros. v. Kassell, 144 S.E. 
1438, 38 Ga.App. 443. 


Ill.—Grosh v. Acom, 156 N.E. 485, 
325 Ill. 474; City of Kankakee v. Illi- 
nois Cent. R. Co., 101 N.E. 592, 258 Il. 
368; Briggs v. People, 76 N.H. 499, 
219 Ill. 330; Springfield Consol. R. 
Co. v. Welsch, 40 N.E. 1034, 155 Ill. 
511; Greenup v. Stoker, 8 Ill. 202; 
Frazier v. City of Geneva, 203 Ill.App. 
566; Hatcher v. Quincy Horse Ry. & 
Carrying Co., 193 Ill.App. 590 [aff 111 
N.E; .1005,..272 Til. .347];,, Devine. v. 
Tazewell Coal Co., 161 Ill.App. 547; 
Smith v. Illinois Collieries Co., 155 Ill. 
App. 148; Sandberg v. Brinks Chicago 
City Hxpress, Co. 151. Ii1.App.. 6233 
Harper v. Black Diamond Coal Co., 
142 Ill.App. 594; Hayward v. Scott, 
114 Ill.App. 531; Doner v. People, 92 
Ill.App. 48; North Chicago St. 2 
Co. v. Balhatchett, 86 Ill.App. 60; 
Clingman y. Irvine, 40 Ill.App. 606. 


Ind.—Seymour Water Co. v. Lebline, 
144 N.E. 30, 145 N.B. 764, 195 Ind. 
481; Hill v. State, 141 N.E. 639, 194 
Ind. 688; Bolin v. State, 139 N.E. 659, 
193 Ind. 302; Obering v. Swain-Roach 
Lumber Co., 155 N.E. 712, 86 Ind.App. 
632; Snyder v. Snyder, 131 N.E. 248, 
76 Ind.App. 9; Indiana Utilities Co. 
v. Wareham, 118 N.E. 572, 66 Ind.App. 
542; Marks v. Box, 103 N.E. 27, 54 
Ind.App. 487; Indianapolis, etc., R. Co. 
Np boas oe 79 N.E. 389, 39 Ind.App. 


Iowa.—Wildeboer v. Peterson, 203 
N.W. 284, 201 Iowa 1202 State v. 
Russell, 204 N.W. 271, 200 Iowa 3385; 


‘In re Martin’s Will, 142 N.W. 74, 166 


Iowa 233; Dunshee y. Standard Oil 
Co., 146 N.W. 8380, 165 Iowa 625; 
Withey v. Fowler Co., 145 N.W. 923, 
164 Iowa 377; Fitch v. Mason City, 
ete., Traction Coz, BSN IWéE 1 BBh) 116 
Iowa 716; State v. Kidd, 56 N.W. 263, 
89 Iowa 54; Robertson vy. Craver, 55 
N.W. 492, 88 Iowa 381; McDonald vy. 
Illinois Cent. R. Co., 55 N.W. 102, 88 
Iowa 345; State v. Schilling, 14 Iowa 


455. 


Kan.—Koontz v. Weide, 208 P. 651, 
Pi Kean. 7.09; 


Ky.—Etherton v. Commonwealth, 55 
S.W.(2d) 348, 246 Ky. 553; Blanken- 
ship v. Commonwealth, '28 S.W.(2d) 
774, 234 Ky. 531; City of Prestons- 
burg v. Mellon, 295 S.W. 1064, 220 
Ky. 808; Jack v. Commonwealth, 295 
S.W. 9838, 220 Ky. 640; Cox v. Com- 
monwealth, 273 S.W. 515, 209 Ky. 787; 
Louisville & N. R. Co. v. Burk, 268 S. 
W. 844, 207 Ky. 1; Vogt v. Vogt, 266 S. 
W. 49, 205 Ky. 569; Gault v. Carpen- 
ter, 218 S.W* 254, 187 Ky. 25; George- 
town v. Groff, 124 S.W. 888, 136 Ky. 
662; Snodgrass v. Broadwell, 2 Litt. 
353; Whiteneck v. Com., 55 S.w. 916, 
56 S.W. Sa qi Gig Oy 1625. 


La.—State v. Guirlando, 93 So. 796, 


152 La. 570; State v. Coll, 83 So. 844, 
146 La. 597; State v. Parce, 37 La. 
Ann. 268. - 


ba ioe v. uiaehies 34 Me. 
i] 

Md.—Philipsborn Co. y. Fineman, 
129 A. 31, 148 Md. 188; City of Balti- 
more v. State, 126 A. 130, 146 Md. 440; 
Hieston v. National City Bank of Chi- 
cago, 104 A. 281, 1382 Md. 389; Mary- 
land D. & V. Ry. Co. v. Brown, 71 A. 


1005, 109 Md. 304; Lee v. Tinges, 7 
Md. 215 


Mass. £ OSmniviennrislte v. Pelletier, 
162 N.E. 308, 264 Mass. 221. 


Mich.—Stanton v. Webster Tp., 136 
N.W. 421, 170 Mich. 428; Granger v. 
Darling, 120 N.W. 325 156 Mich. 31; 
People v. Hodge, 104 N.W. 599, 141 
Mich. 312, 113 Am.S.R. 525; Goeschel 
v. Fisher, 65 N.W. 965, 108 Mich. 212; 
Newton v. Hart, 12 N.W. 508, 48 Mich. 
401; Fraser v. Jennison, 3 N.W. 882, 
42 Mich. 206; Kehrig v. Peters, 2N. 
W. 801, 41 Mich. 475; Osborn v. For- 
shee, 22 Mich. 209; Mo?rissey v. Peo- 
ple, 11 Mich. 327. 


Minn.—State v. Tuthill, 
556, 179 Minn. 444. 


Miss.—Hoppen y. Overstreet, 30 So. 
637, 79 Miss. 241; Saffold v. Horne, 
18 So. 433, 72 Miss. 470; Turney v. 
State, 16 Miss. 104, 47 Am.D. 74; Sad- 
ler v. Murrah, 4 Miss. 195. 


Mo.—State v. Culpepper, 238 S.w. 
801, 298 Mo. 249; Engleking vy. Kan- 
sas City, etc., R. Co., 86 S.W. 89, 187 
Mo. 158; State v. Fannon, 59 S.W. UD, 
158 Mo. 149; East Arkansas Lumber 
Co... Kelley, (App.) 247 S.W. 478; 
Conley v. Lafayette Motor Car Co., 
221 S.W. 165, 204 Mo.App. 37; Smoot 
v. Dennison, (App.) 196. Sw. 1018. 


Neb.—Jordan yv. State, 163 N.W. 801, 
101 Neb. 430; Sheridan Coal Co. v. 
Cc. W. Hull Co., 127 N.W. 218, 87 Neb. 
a le aS Am.S.R. 435; Daly v. Melen- 
dy, 49 N.W. 926, 32 Neb. 852. 


N.H.—Steer v. Little, 44 N.H. 613; 
Dudley v. Elkins, 39 N.H. 78; Willis 
v. Quimby, 31 N.H. 485. 


N.J.—Vanderbilt v. New Jersey 
Cent. R. Co., 58 A. 91, 71 N.J.Law 67; 
a re McCraven, 9OA 64. 95 387 N.J.Ea. 


N.Y.—Whited v. Germania F. Ins. 
Co., 76 N.Y. 415, 32 Am.R. 330 [aff 13 
Hun 191]; Mattice v.. Wilcox, 24 N.Y. 
S. 1060, 71 Hun 485 [aff 42 N.B. 270, 
147 N.Y. 624]; Rehm.v. Weiss, 28 N. 
Y.S. 772, 8 Misc. 525; Friedland y. 
Nicholsburg, 110 N.Y-S. 1055. 


N.C.—Fidelity Bank v. Wysong & 
Miles. Co., 98 S.E. 769, 177 N.C, 
284; Patillo v. Camp Mfg. Coun ast: 
B. 323, 177 N.C. 156; Bradley v. Camp 


229 NW. 
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in dispute,’? such questions being generally permissi- 
ble only in the cross-examination of a witness.** 
This general prohibition against leading questions is 
sometimes provided for by statute.’* 


Mfg. Co., 98 S.E. 318, 177: N.C. 153; 
State v. Williams, 83 S.E. 714, 168 N. 
Cy 191; Ducker v. Whitson, 16 S.E. 
854, 112 N.C. 44. ‘ 


N.D.—Crosby v. Minneapolis, St. 
Pi & S..S. M. Ry. Co., 237 N.W.: 808, 
61 N.D. 2938. 


Ohio.—Cincinnati Interurban Co. v. 
Haines, 31 Ohio Cir.Ct. 265; Hughes 
v. State, 29 Ohio Cir.Ct. 237. 


Okl.—Smith v. Gillis, 151 P. 869, 51 
Okl. 134; Gardner v. State, 115 P. 607, 
5 Okl.Cr. 531; Mulkey v. State, 113 P. 
bz, 5 OkMCri-7b. 


Or.—-Busch v..Robinson, 81 P. 237, 
46 Or. 539. 


Pa.—Comm. v. Zoltowski, 92 A. 496, 
246 Pa. 410; Buckman v. Philadelphia, 
ete, oR: Co, 15. APD069, 227 Pa rait: 
Kemmerer v. Edelman, 23 Pa. 143; 
Wogan y. Small, 11 Serg.&R. 141; 
Comm. v. Rossi, 47 Pa.Super. 297. 


Philippine.—U. S. v. Dula, 23 Philip- 
pine 132; U.S. v. Domingo, 18 Philip- 
pine 250. 


Porto Rico.—People v. Juarbe, 
Porto Rico 433. 


R.I.—Tavares v. Dewing, 82 A. 133, 
33 R.I. 424; Cole v. Barber, 82 A. 129, 
30 RI. 414. 


S.C.—Rapley v. Klugh, 18 S.E. 680, 
40 S.C. 134. 


JSG mag be v. Strickland, 237 N.W. 


Tex.—Roth v. Travelers’ Protective 
Assoe. of America, 115 S.W. 31, 102 
- Tex, 241, 132 Am.S.R. 871, 20 Ann.Cas. 
97 [aff (Civ.App.) 108 S.W. 1039]; 
San Antonio, etc., R. Co. v. Hammon, 
50 -S.W. 128, 92 Tex. 509 [rev (Civ. 
App.) 47 S.W. 1025]; Galveston, etc., 
R. Co, v. Duelin, 25 S.W. 406, 86 Tex. 
450; Baldridge, ete., Bridge Co. v. 
Cartrett, 13 S.W. 8, 75 Tex. 628; Ft. 
Worth, ete., R. Co. v. Thompson, 12 S. 
Wis, 1425) 75, Dex: 501; Bergen sy. Pro- 
ducers’ Marble Co., 11 S.W. 1027, 72 
Tex: 53; Mathis v..Buford, 17 Tex. 
152; Capitol Hotel Co. v. Rittenberry, 
(Civ.App.) 41 S.W.(2d) 697; Luse v. 
Gibson, (Civ.App.) 26 S.W.(2d) 1081; 
St. John v. Moorman, (Civ.App.) 272 
Siw. 2232 El Paso #Plec. ‘Ry. Co. v. 
Cowan, (Civ.App.) 248 S.W. 442; Gul- 
ly v. Mystel, (Civ.App.) 233 S.W. 122; 
Knights & Ladies of Security v. 
Shepherd, (Civ.App.) 221 S.W. 696; 
Chicago, R.-I..& G. Ry. Co. v. Taylor, 
(Civ.App.) 203 S.W. 90; Baker v. 
Thomas, (Civ.App.) 201 S.W. 215; 
Britain v. Rice, (Civ.App.) 183 S.W. 
84; Dudley v. Strain, (Ciy.App.) 130 
S.W. 778; Rockwell Bros. & Co. v. 
Hudgens, 123 S.W. 185, 57 Tex.Civ. 
App. 504; Houston & T. C. R. Co. v. 
Johnson, (Civ.App.) 118 S.W. 1150 [aff 
127 S.W. 539, 103 Tex. 320]; Gate City 
Roller Rink Co. v. McGuire, (Civ. 
App.) 112 S.W. 436; Darnell Lumber 
Co. v. City L. & T. Co., (Civ.App.) 112 
Siw... 1283, Missouri, )etc., -R, Co, —v. 
Steele, 110 S.W. 171, 50 Tex.Civ.App. 
634; Cleveland v. Taylor, 108 S.W. 
1037, 49 Tex.Civ.App. 496; Hunter v. 
Malone, 108 S.W. 709, 49 Tex.Civ.App. 
116; El Paso Electric R. Co. v. Ruck- 
man, 107 S.W. 1158, 49 Tex.Civ.App. 
25; Ft. Worth, etc., R. Co. v. Walker, 
106 S.W. 400, 48 Tex.Civ.App. 86; In- 
ternational, ete, Re iCoy v.seH. | BP: 
Drought & Co., (Civ.App.) 100 S.W. 
1011; St. Louis, etc., R. Co. v. Conrad, 
(Civ.App.) 99 S.W. 209; Continental 
Ins. Co. v. Cummings, (Civ.App.) 95 
S.W. 48; Gulf, etc., R. Co. v. Tullis, 
91 S.W. 317, 41 Tex.Civ.App. 219; St. 
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WITNESSES 


This rule ap- 


Louis Southwestern R. Co. v. Hall, 
(Civ.App.) 81 S.W. 571 [rev on other 
grounds 85 S.W. 786, 98 Tex. 480]; 
Brock v. United Moderns, 81 S.W. 340, 
36 Tex.Civ.App. 12; Denison, etc., R. 
Co. v. Powell, 80 S.W. 1054, 35 Tex. 
Civ.App. 454; St. Louis Southwestern 
R. Co. v.. Crabb, (Civ.App.) 80 S.W. 
408; Dallas Electric Co. v. Mitchell, 
76 S.W. 935, 33 Tex.Civ.App. 424; Gal- 
veston, ete., R. Co. v. Walker, (Civ. 
App.) 76 S.W. 228; International, etc., 
R. Co. v. ‘Collins, 75 S.W. 814, 33) Tex. 
Civ.App. 58; Texas Southern R. Co. v. 
Hart, 73 S.W. 833, 32 Tex.Civ.App. 
212; San Antonio Traction Co. v. 
Bryant, 70 S.W. 1015, 30 Tex.Civ.App. 
437; Crawleigh v. Galveston, etc, R. 
Co., 67 S.W. 140, 28 Tex.Civ.App. 260; 
St. Louis Southwestern R. Co. v. Ball, 
66 S.W. 879, 28 Tex.Civ.App. 287; Gal- 
veston, etc., R. Co. v. Williams, 62 S. 
W. 808, 26 Tex.Civ.App. 153; Gordon 
Vv. MeCall-48 S:W.. 1111, 220, Tex-Cive 
App. 283; Davidson v. Wallingford, 
(Civ.App.) 380 S.W. 827; Rainey v. 
State, 283 S.W. 816, 104 Tex.Cr. 371; 
Anderson vy. State, 202 S.W. 944, 83 


Tex.Cr. 261, L.R.A.1918E 658; Carter 
Ver ustater 170m SSWwatucso). co, erex.Cr, 
1103) Pox ‘v." State, 158 “Siw, 11141) 71 


Tex.Cr. 318; Essary v. State, 111 S.W. 
927, 53 Tex.Cr. 596; Brown vy. State, 
109 S.W. 188, 53 Tex.Cr. 303; Godsoe 
v. State, 108 S.W. 388, 52 Tex.Cr. 626; 
Garrett v. State, 106 S.W. 389, 52 Tex. 
Cr. 255; Hickey v. State, 102 S.W. 417, 
51 Tex.Cr. 230; Moore v. State, 96 S. 


W. 321, 49 Tex.Cr. 499; Barnes v. 
State, 39 S.W. 684, 37 Tex.Cr. 320; 
Hays .v. State, -(Cr:) 20 S.W.. 361; 


Rangel v. State, 3 S.W. 788, 22 Tex. 
App. 642. 


Utah.—State v. Hansen, 122 P. 375, 
40 Utah 418. 


Va.—Norfolk, etce., R. Co. v. Briggs, 
48 S.H. 521, 103 Va. 105. 


Wash.—Schwede y. Hemrich, 69 P. 
643, 29 Wash, 124. 


W.Va.—-Hendricks v. Monongahela 
West Penn Public Service Co., 163 S. 
BS 40 at OW. Vas 5764) State v. Price, 
115 S.E. 393, 92 W.Va. 542; Sayre v. 
Woodyard, 66 S.E. 320, 66 W.Va. 288, 
28 L.R.A.N.S. 388. 


Wis.—Hein v. Mildebrandt, 115 N. 
W. 121, 134 Wis. 582; Lyon v. Grand 
Rapids, 99 N.W. 311, 121 Wis. 609; 
Hardtke v. State, 30 N.W. 723, 67 Wis. 
552; Wright v. Ft. Howard, 18 N.W. 
750, 60 Wis. 119, 50 Am.R. 350; Car- 
lyle v. Plumer, 11-Wis. 99. 


[a] Thus the exclusion of ques- 
tions asked an alibi witness in an 
abortive effort to lead the witness to 
fix the date of a certain episode, with 
more definiteness than he was able to 
do, is not error. People v. Ryan, 250 
FR. 164,199 Cal. 513. 


[b] Answer not evidence.—(1) Tes- 
timony drawn out by leading ques- 
tions, objected to, and contrary to 
witness’ previous testimony covering 
the whole subject, is no evidence. 
McKee Live Stock Co. v. Menzel, 201 
P. 52, 70 Colo. 308. (2) Assent of wit- 
ness to fact assumed in question as 
not being evidence of such fact see 
infra § 704 text and note 24. (3) As- 
sumption of fact in question not an- 
swered as not being evidence see in- 
fra § 704 text and note 25. 


{c] After defendant’s witness had 
told his version of affair in its mi- 
nutest detail, defendant’s counsel had 
no right to ask him a leading ques- 
tion. ,Jackson v. State, 97 So. 260, 19 
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plies in the examination of a party testifying in his 
own behalf as well as in the examination of any oth- 
er witness,*® and is recognized and enforced in crim- 
inal as well as in civil cases,®® in ex parte proceedings 


Ala.App. 339. 


82. People v. Schladweiler, 146 N. 
BH. 525, 315 Ill. 553; Tecumseh Coal & 
Mining Co. v. Buck, 135 N.E. 481, 192 
Ind. 122; Koehn v. City of Hastings, 
206 N.W. 19, 114 Neb. 106; Luse v. 
Gibson, (Tex.Civ.App.) 26 S.W.(2d) 
1081; Britain v. Rice, (Tex.Civ.App.) 
183 S.W. 84. 


[a] Thus permitting leading ques- 
tions to be put as to a material and 
contested issue, where no reason ap- 
pears to justify the same, is error. 
Luse v. Gibson, (Tex.Civ.App.) 26 S. 
W.(2d) 1081. 


[b] Important issues for jury.— 
Where a witness is shown to be 
friendly to the party calling him, lead- 
ing questions should be avoided on 
important issues of fact to be submit- 
ted to the jury. Koehn v. City of 
Hastings, 206 N.W. 19, 114 Neb. 106. 


83. Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. 


Leading questions on cross-examin- 
ation see infra § 845. 


84. See statutory provisions. 


85. Ala.—Smith v. S. H. Kress & 
Co., 98 So. 378, 210 Ala. 436; Campbell 
v. State, 69 So. 322, 13 Ala.App. 70. 


Cal.—Marks vy. Reissinger, 169 P. 
243, 35 Cal.App. 44. 


Ill—Hatcher v. Quincy Horse Ry. 
& Carrying Co., 193 Ill.App. 590 [aff 
111 N.E. 1005, 272 Ill. 347]. 


La.—State v. Ciaccio, 112 So. 486, 
163 La. 568. 


Minn.—State v. Tuthill, 
556, 179 Minn. 444, 


Pa.—Buckman v. Philadelphia & R. 
Ry. 1\Co:, 675 AT 1069,..2 270 al2 nme 


Tex.—Rockwell Bros. & Co. v. 
Hudgens, 123 S.W. 185, 57 Tex.Civ. 
App. 504. 


And see cases supra note 81. 


“A leading question to a party in 
the cause, with the natural bias grow- 
ing out of interest, should be avoid- 
ed.” Smith vs S. Hi Kress & Co.) 198 
So. 378, 379, 210 Ala. 436. 


86. Ala.—Stinson v. State, 135 So. 
571, 223 Ala. 327; Gholston v. State, 
130 So. 69, 221 Ala. 556; Bigham v. 
State, 82 So. 192, 203 Ala. 162; Bishop 
v. State, 61 So, 820, 181 Ala. 85; Wil- 
liams v. State, 136 So. 840, 24 Ala. 
App. 446 [cert den 136 So. 841, 223 
Ala. 557]; Russell v. State, 101 So. 
71, 20 Ala.App. 68; Russell v. State, 
97 So. 845, 19 Ala.App. 425; Burke v. 
State, 98 So. 310, 19 Ala.App. 418 [cert 
den 98 So. 312, 210 Ala. 471]; Jackson 
v. State, 97 So. 260, 19 Ala.App. 339; 
Knott v. State, 96 So. 731, 19 Ala. App. 
258; Hood v. State, 92 So. 30, 18 Ala. 
App. 287; Woods v. State, 90 So. 52, 
18 Ala.App. 123; James v. State, 72 
So. 299, 14 Ala.App. 652; Randall vy. 
State, 72.So. 214, 14 Ala.App, 122; 
Daniel v. State, 71 So. 79, 14 Ala.App. 
63 [cert den 72 So. 1019, 196 Ala. 700]; 
Campbell v. State, 69 So. 322, 13 Ala. 
App. 70; Fowlkes v. Lewis, 65 So. 724, 
10 Ala.App. 543; Barlew vy. State, 57 
So. 601, 5 Ala.App. 290 [cert den 61 
So. 912, 181 Ala. 88]. 


Ark.—Cook v. State, 144 S.W. 221, 
102 Ark. 363; Taylor v. State, 102 S. 
W. 367, 82 Ark. 540. 


Cal.—Peo. v. Whitholt, 247 P. 245, 
77 Cal.App. 587. 


Ga.—Salter v. State, 135 S.E. 408, 


229 N.W. 
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as well as litigated ones,’7 and in proceedings before a 
master.88 The rule against putting leading questions 
to a witness on his direct examination®® applies to 
the examination of a witness on rebuttal.°° Leading 
questions touching the res geste are as objectionable 
It has been said that leading questions 
to be objectionable must refer to material matters,°” 


as others. 


WITNESSES 


and occur where no necessity or good reason therefor 


appears,®? and are obnoxious only where there is 
manifestly an attempt to put answers on material 
Such questions are 
not improper, unless made with a view of improperly 
bringing out the facts before a jury.°° Where lead- 


matters in the witness’ mouth.®* 


ing questions are objected to, the 


163 Ga. 80. 


Ind.—Hill v. State, 141 N.E. 639, 194 
Ind. 688; Bolin v. State, 139 N.E. 659, 
193 Ind. 302; Cook v. State, 133 N.E. 
137, 191 Ind. 412. 


Iowa.—State v. Russell, 204 N.W. 
271, 200 Iowa 835; State v. Pierce, 
159 N.W. 1050, 178 Iowa 417. 


Kan.—State v. Creager, 155 P. 29, 
97 Kan. 334. 


Ky.—Etherton v. Commonwealth, 
55 S.W.(2d) 348; 246 Ky. 553; Mills 
v. Comm., 42 S.W.(2d) 505, 240 Ky. 
359; Blankenship v. Commonwealth, 
28 S.W.(2d) 774, 234 Ky. 531; Jack v. 
Commonwealth, 295 S.W. 983, 220 Ky. 
640; Cox v. Commonwealth, 273 S.W. 
55, 209 Key. 787; Cavanaugh- v. 
Comm:, 190 S.W. 123, 172 Ky. 799. 


La.—State v. Gains, 124 So. 672, 
169 ay 141 State v. Ciaccio, 112) So. 
486, 163 La. 563; State v. Guirlando, 
93> 50,796, 152) Ta. 570: 


Mass.—Commonwealth v. Pelletier, 
162 N.H. 308, 264 Mass. 221. 


Minn.—State v. Tuthill, 229 N.W. 
556, 179 Minn. 444. 


Miss.—Brice v. State, 148 So. 348 
[sug error overr 150 So. 662]. 


Mo.—State v. Culpepper, 238 S.W. 
801, 293 Mo. 249; State v. Fannon, 
59 S.W. 75, 158 Mo. 149. 


N.Y.—Sawyer v. Peo., 91 N.Y. 667, 
1 N.Y.Cr. 249 [aff 27 Hun 286]. 


N.C.—State v. Williams, 83 S.E. 
714, 168 N.C. 191; State v. Price, 74 
S:B. 587; 158" N:Cy 641. 


Okl.—Mulkey v. State, 
bYLOWCr. 75. 


Philippine.—. S. v. Dula, 23 Philip- 
pine 132. 


Tex.—Hemby v. State, 286 S.W. 
1099, 105 Tex.Cr. 126; Rainey v. State, 
283 S.W. 816, 104 Tex.Cr. 371; Bohan- 
non v. State, 204 S.W. 1165, 84 Tex.Cr. 
8; Anderson v. State, 202 S.W. 944, 
83 Tex.Cr. 261, L.R.A.1918E 658; Mar- 
Homveeotate i Got S: NV Solos. Ste Dex Cir 
135; Harrison v. State, 191 S.W. 548, 
80 Tex.Cr. 457; Carter v. State, 170 
S.W. 739, 75 Tex.Cr. 110; Fox-v. State, 
158 S.W. 1141, 71 Tex.Cr. 318; Brown 
v. State, 109 S.W. 188, 53.Tex.Cr. 303. 


Utah.—State v. Hansen, 122 P. 375, 
40 Utah 48. 

Va.—Mohler v. Comm., 111 S.E. 454, 
132, Wie lS. 

W.Va.—State v. Price, 115 S.B. 393, 
92 W.Va. 542. 

Wyo.—Harris v. State, 153 P. 881, 
23 Wyo. 487. 


And see cases supra note 81. 


87. Chisholm v. Chisholm, 125 So. 
694, 98 Fla. 1196; In re McCraven, 99 
A. 619, 87 N.J.Eq. 28; Horton v. Hor- 


113 P. 532, 


General. 


court should re- 


ton, 180 A. 24, 2 N.J.Misc. 683. 
88. Horton v. Horton, supra. 


89. See supra this section text and 
note 81. 


80. Questions on rebuttal see infra 
§ 717. 


91. Smith v.S. H. Kress & Co., 98 
So. 378, 210 Ala. 486. 


92. Ark.—Clark v. Moss, 11 Ark. 
36. 


Cal.—People v. 
160 Cal..358. % 


Ill.—People v. Schladweiler, 146 N. 
BH. 525, 315. Tl. 553. 


Iowa.—Sessions  v. 
735, 70 Iowa 306. 


Mich.—Tredway v. Antisdel, 48 N. 
W. 956, 86 Mich. 82. 


93. People v. Schladweiler, 146 N. 
HL 525,7315 Tle 5533 Harris, .. State, 
153 P. 881, 23 Wyo. 487. 


94. People v. Jones, 117 P. 176, 160 
Calis. 


95. Smith v. Greer, 257 S.W. 829, 
216 Mo.App. 155 [cert quashed’ 274 S. 
W. 373). 


96. City of Georgetown v. 
124 S.W. 888, 1386 Ky. 662. 


[a] Failure to correct.—Defend- 
ant cannot complain of the sustaining 
of objections to leading questions, 
where the court informed defendant’s 
counsel that if he would frame his 
questions in proper form they would 
be allowed, but he declined to do so. 
os v. State, 144 S.W. 221, 102 Ark. 

63. 


O77, pAdlen) sv. Hartiond li Ins), Co:; 
45 A: 955, 72 Conn. 693; Dice v. John- 
son, 199 N.W. 346, 198 Iowa 1093. 


[a] Where leading question was 
put and, on objection, withdrawn, and 
a question in proper form substitut- 
ed, error cannot be predicated there- 
on, although the witness’ attention 
was thereby directed to what was 
wanted from him. Allen v. Hartford 
L. Ins. Co., 45 A. 955, 72 Conn. 693. 


98. Dice v. Johnson, 199 N.W. 346, 
198 Iowa 1093. 


99. Howell v. Solomon, 83 S.H. 609, 
611, 167 N.C. 588 [quot Jones Evid. 
(2a ed) § 819 (319)]. 


“Tt should never be forgotten that 
‘leading’ is a relative, not an absolute 
term. There is no such thing as 
‘leading’ in the abstract, for the iden- 
tical form of question which would 
be the grossest kind in one case or 
state of facts might not only be un- 
objectionable, but the very fittest 
mode of interrogation in another.’ 
Howell] v. Solomon, supra [quot Jones 
Evid. (2d ed) § 819 (319)1. 


Jones, 117 P. 176, 


Rice, 30 N.W. 


Groff, 


[$§ 677-678 


quire counsel so to frame his questions as not to sug- 
gest the answers desired.?® Where the court has sus- 
tained an objection to a leading question, it is dis- 
eretionary with it to permit the party to reform the 
question so that it will not be leading,®* although 
counsel will usually not be permitted to instruct his 
witness in such manner.?® 


[§ 678] (b) What Are Leading Questions—aa. In 
The term “leading, 
ing question, is a relative and not an absolute term.°® 
In general a question is leading when it is so framed 
as to suggest to the witness the answer which is de- 
sired of him,! code provisions sometimes so provid- 


” as relative to a lead- 


1. U.S.—Missouri State Life Ins. 
Co. v. Young, 38 F.(2d) 399; Flowers 
v. Bush & Witherspoon Co., 254 F. 
519, 166 C.C.A. 77; De Witt v. Skinner, 
232 FB. 443, 146 C.C.A. 437; Parker v. 
Brown; (85. FF. 595, 29! C-C.Ag 3577.10. S. 
v. Angell, 11 F. 34. 


Ala.—Sovereign Camp, W. O. W. v. 
Colvin- 119 SSot 1685) V 218 “Alae616: 
Bishop v. State, 61 So. 820, 181 Ala. 
85; Jackson v. State, 97 So. 260, 19 
Ala.App. 339; Wilson v. State, 71. So. 
971, 14 Ala.App. 87; Barber y. State, 
65 So. 842, 11 Ala.App. 118. 


Ark.—Cook v. State, 144 S.W. 221, 
102 Ark. 363; Rogers v. Diamond, 13 
Ark. 474, 


Cal.—People v. Jones, 117 P. 176, 
160 Cal. 358; In re Melvin’s Estate, 
259 P. 980, 89 Cal.App. 691; Marks v. 
eeoeeae a 169 PB. 243, 35 Cal.App. 


Colo.—Damas v. People, 163 P. 289, 
62 Colo. 418, L.R.A.1917D 591. 


Fla.—Ward v. State, 79 So. 699, 75 
Fla. 756; Coogler v. Rhodes, 21 So. 
109; 88 Pla. 240, 56° Ath.S.R, 170) 


Ga.—King v. Westbrooks, 40 S.E. 
262, 114 Ga. 307; Thompson vy. Ray, 
18° \S3h. 597-92) Gass2 sb. 


Ill.— Peo. v. Schladweiler, 146 N.E. 
525, 315 Ill. 558; Ogren v. Rockford 
Star) Prin tine (Co. “123 NE 58% W288 
Ill. 405; Peebles v. O’Gara Coal Co., 
88 N.H. 166, 239 Ill. 370 [aff 143 111. 
App. 370]; Greenup v. Stoker, 8 Ill. 
202; Beggs v. Postal Telegraph Cable 
Co., 176 Ill.App. 406 [aff 101 N.E. 612, 
258 Ill. 238]; Reeves v. Peoria Ry. 
Co., 164 Ill.App. 611. 


Ind.—Seymour Water Co. v. Leb- 
line, 144.N.E. 30, 145 N.E. 764, 195 Ind. 
481; Hill v. State, 141 N.E. 639, 194 
Ind. 688; Tecumseh Coal & Mining Co. 
v.' Buck, 185. NE. 481, 192° Ind. 122: 
De Haven v. De Haven, 77 Ind. 232; 
Indiana Utilities Co. v. Wareham, 118 
N.E. 572, 66 Ind.App. 542. 


Iowa.—Mehlisch v. Mabie, 160 N.W. 
368, 180 Iowa 450; Withey v. Fowler 
Co., 145 N.W. 923, 164 Iowa 377; Coch- 
ran yv. Miller, 13 Iowa 128. 


Ky.—Etherton v. Commonwealth, 55 
S.W.(2d) 348, 246 Ky. 553; Jack v. 
Commonwealth, 295 S.W. 983, 220 Ky. 
640; Cavanaugh v. Comm., 190 S.W. 
123, 172 Ky. 799; Hudson v. Common- 
wealth, 170 S.W. 620, 161 Ky. 257. 


La.—State v. Ciaccio, 112 So. 486, 
163 La. 563; State v. Duncan, 8 Rob. 
562; State v. Parce, 37 La.Ann. 268. 


Me.—Audibert v.siMichaud, 111 A. 
305, 119 Me. 295; Parsons vy. Bridg- 
ham, 34 Me. 240. 


Md.-——Dolph v. Stubblefield, 108 A. 
488, 1385 Md. 147; Rosenkovitz v. Unit- 
ed R., etc., Co., 70 A. 108, 108 Md. 306; 
Lee v. Tinges, 7 Md. 215. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
° 


a ed ‘ Ls a . 
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ing ;2 e converso a question not suggesting the desir- | ed answer is not leading,* where it inquires only into 


Miss.—Turney v. State, 16 ‘Miss. 


104, 47 Am.D. 74; Torrance v. Hurst, 
1 Miss. 403. 

Neb.—Jordan y. State, 163 N.W. 801, 
101 Neb. 430. 

N.H.—Steer v. Little, 44 N.H. 613; 
Page v. Parker, 40 N.H. 47; Willes v. 
Quimby, 31 N.H. 485. 

N.Y.—People v. Mather, 4 Wend. 


229, 21 Am.D. 122. 


Or.—Busch v. Robinson, 81 P. 237, 
46 Or. 539. 


Pa.—Waltosh yv. Pennsylvania R. 
Co., 103 A. 55, 259 Pa. 372; Snyder’s 
Lessee v. Snyder, 6 Binn. 483, 6 Am.D. 


493; Comm. v. Rossi, 47 Pa.Super. 297. 


Philippine.—U. S. v. Dula, 23 Philip- 
pine 132 


R.I.—Williams.v. Smith, 72 A. 1093, 
29 Ril 562. 


Tex.—Roth v. Travelers’ Protective 
Ass’n of America, 115 S.W. 31, 102 
Tex. 241, 132 Am.S.R. 871, 20 Ann.Cas. 
97. Lafis (Civ. App)» 1038.1 S.W. 10894); 
Bergen v. Producers’ Marble Co., 11 
S.W. 1027, 72 Tex. 53; Tinsley v. Car- 
ey, Reese & Co., 26 Tex. 350; Mathis 
v. Buford, 17 Tex. 152; Able v. Sparks, 
6 Tex. 349; Williams v. Craig, (Civ. 
App.) 252 S.W. 876; Southern Pac. Co. 
v. Gordon, (Civ.App.) 193 S.W. 471; 
Britain v. Rice, (Civ.App.) 183 S.W. 
84; El Paso & S. W. R. Co. v. Welter, 
125, “Siw “45, 2%590) TexiCiv. App. «22; 
Darnell Lumber Co. v. City Loan, etc., 
Co., (Civ.App.) 112 S.W. 128; Galves- 
ton, ete., R. Co. v. Smith, (Civ.App.) 
28 S.W. 110; Landers v. State, 39 S.W. 
(2d) 43, 118 Tex.Cr 2603; Fisher -v. 
State, 270 S.W. 857, 99 Tex.Cr. 522; 
Rosamond y. State, 263 S.W. 1067, 97 
Tex.Cr. 639; Anderson v. State, 202 S. 
W. 944, 83 -Tex.Cr. 261, L.R.A.1918E 
658; Marta v. State, 193 S.W. 323, 81 
Tex Crs disos Sei y. estates, L738) SM. 
1022, 76. Tex.Cr..269: 


W.Va.—Sayre v. Woodyard, 66 S.B. 
320, 66 W.Va. 288, 28 L.R.A.N.S. 388. 


“Leading questions are obnoxious 
only when there is manifestly an at- 
tempt to put answers upon material 
matters in the witness’ mouth.” Peo- 
Jo v. Jones, 117 P. 176, 180, 160 Cal. 

oo. 

[a] Test of leading question.—(1) 
Test of leading question is whether it 
suggests an answer on material mat- 
ters by putting words or thought in 
the mouth of witness to be echoed 
back. State v. Sing, 229 P. 921, 114 Or. 
267. (2) Test of leading question is 
whether it suggests answer. De Witt 
v. Skinner, 232 F. 443, 146 C.C.A. 437; 
People v. Schladweiler, 146 N.E. 525, 
815 Ill. 553; Southern Traction Co. v. 
Coley, (Tex.Civ.App.) 211 S.W. 265; 
Fisher v. State, 270 S.W. 857, 99 Tex. 
Cr. 522; Rosamond v. State, 263 S.W. 
1067, 97 Tex.Cr. 639; Marta v. State, 
DI LOANVEd Blo Ok PeX.Cr.) hsb. se (3) A 
question to be objectionable as “lead- 
ing”? must not only embody a material 
fact, but must also suggest the desir- 
ed answer. Williams v. Craig, (Tex. 
Civ.App.) 252 S.W. 876. (4) “A ques- 
tion which puts into the witness’ 
mouth the words to be echoed back, 
or plainly suggests the answer which 
the party wishes to get from him” is 
said to be a leading question. Comm. 
v. Rossi, 47 Pa.Super. 297, 300. (5) 
A question is “leading” when it indi- 
eates the real or supposed fact which 
the examiner desires to have confirm- 
ed by the answer. Peebles v. O’Gara 
Coal Co., 88 N.B. 166, 239 Ill. 370 [aff 
143 Ill.App. 370]. 


[b] It is not form of question 
[70 C. J.—33] 


which necessarily determines whether 
it is leading or not, but whether it is 
so framed as to suggest to the wit- 
ness the answer desired. Tinsley v. 
Carey, Reese & Co., 26 Tex. 350. 


[c] Question suggesting answer 
unfavorable to the party propounding 
it should not be held objectionable as 
oe Cochran v. Miller, 13 Iowa 
128. 


{d] In absence of offer to impeach 
witness, it is not competent, in ex- 
amining another witness, to put into 
his mouth the answer sought as to 
what the former said as a witness in 
another proceeding relating to the 
accident in question. Withey v. Fowl- 
er Co., 145 N.W. 923, 164 Iowa 377. 


[e] -Wndisclosed intention of party 
as witness.—It was proper to refuse 
to allow defendant as a witness to an- 
swer a leading question calling for 
undisclosed state of mind of defend- 
ant, on a subject matter which was 
vital to the case and on which it was 
impossible to contradict him. Flow- 
ers v. Bush & Witherspoon Co., 254 F. 
SltO Ss GG. -GECRAL A Ti. 


{f] MT lustrations.—(1) Objections 
were properly sustained to questions 
setting out a conversation and asking 
the witness if such conversation oc- 
curred. Hili v. State, 141 N.E. 639, 
194 Ind. 688. (2) In examining a wit- 
ness aS to a dying declaration, it is 
improper to lead the witness and 
suggest a thought, and may be revers- 
ible error when the witness ascribes 
the suggested thought to deceased and 
undertakes to clothe it in his own lan- 
guage. Ward v. State, 79 So. 699, 75 
Fla. 756. (3) In an action for libel, 
where the alleged libelous publication 
contained what was claimed to be an 
excerpt of a speech by plaintiff, it was 
improper to allow defendant to deliv- 
er to witnesses the publications, and 
after calling to their attention the 
excerpt, ask them if plaintiff spoke 
such words, for such course of ques- 
fon ine was plainly leading. Ogren 

Rockford Star, Printing Co., 122 N. 
at 587, 288 Ill. 405. (4) A party can- 
not cause a statement of what he as- 
sumes to be the facts in issue to be 
prepared and then testify to them by 
affirmative answer to a question 
whether the statement is correct, such 
a question being objectionable as 
leading and suggestive. Seymour Wa- 
ter Co. v. Lebline, 144 N.B. 30, 145 N. 
BH. 764, 195 Ind. 481. (5) In an ac- 
tion on an accident policy for in- 
sured’s death, questions to a_ physi- 
cian as to what, if anything, insured 
said to him relative to having diabetes 
and whether insured ever told him 
that he had diabetes, sufficiently indi- 
cated a favorable answer expected to 
justify the court’s action in sustain- 
ing the objection thereto. Missouri 
State Life Ins, Co. v. Young, 38 F. 
(2d) 399. (6) In action on notes, 
where the important question was 
whether there was a loan of money on 
the notes or a Sale of them, a question 
asked the witness, who transferred 
the notes to plaintiff, for whom he 
was “borrowing” from plaintiff, was 
objectionable as leading. Dolph v. 
Stubblefield, 108 A. 488, 135 Md. 147, 
(7) Questions asked the defendant as 
to whether he hit or attempted to 
strike deceased until deceased swung 
at him, and whether he or deceased 
made the first hostile demonstration, 
is properly excluded as_ leading. 
Marks v. Reissinger, 169 P. 248, 35 
Cal.App. 44. (8) In a prosecution for 
sodomy, a question by the state toa 
nine-year-old boy as to what accused 
did with reference to his privates was 


somewhat leading. State v. Golden, 
(Iowa) 190 N.W. 509. (9) In prosecu- 
tion for willful murder, a question 
to defendant as to whether he shot 
deceased in his own necessary self- 
defense to protect himself from great 
bodily harm or death as he believed, 
was leading, and properly excluded. 
Cavanaugh v. Commonwealth, 190 S. 
W. 123, 172 Ky. 799. (10) A question 
toa witness testifying as to mental 
and physical condition, “Did he seem 
to be sick or stupid?” is objectionable 
as leading. Roth v. Travelers’ Pro- 
tective Ass’n of America, 115 S.W. 
31, 102 Tex. 241, 132 Am.S.R. 871, 20 
Ann.Cas. 97 [aft (Civ.App.) 108 S.w. 
1039]. (11) A question asked plaintiff 
whether two items in an account ren- 
dered defendant and offered in evi- 
dence by him, namely—‘Sept. 4, 1898. 
To: notes —Ligave him, to »collect,—— 
$470.50,” “March 15, 1900. To notes I 
gave him to collect ,—$438.55"’—rep- 
resented or was intended to represent 
the notes sued on, was rightfully re+ 
jected as being leading. Sayre v. 
Woodyard, 66 S.E. 320, 66 W.Va. 288, 
28 L.R.A.N.S. 388. 


2. See statutory provisions. 

3. Ala.—National Life & Accident 
Insi Go. vi Hannon, 118" Sof 270022 
Ala.App. 483 [cert den 118 So. 172, 
218 Ala. 174]. 

Ark.—Jim Fork Coal Co. v. Rhoten- 
berry, 35 S.W.(2d) 59, 183 Ark. 319. 

Cal.—In re Melvin’s Hstate, 259 P. 
980, 89 Cal.App. 691. 

D.C.—Roney v. U. S., 43 App.D.C. 
oe Midgley v. Ward, 37 App.D.C. 
595. 

Ga.—Sikes v. DeLoach, 144 S.E. 655, 


166 Ga. 887; Phinazee v. Bunn, 51 S. 
BH. 300, 1238 Ga. 230; Sivell v. Hogan, 
42 S.E.° L517 115 Ga. 667; Kans) wv 


Westbrooks, 40 S.E. 262, 114 Ga. 307. 


Ill.—People v. Flliott, 112 N.E. 300, 
ie Tll. 592, Ann.Cas.1918B 391. 


y.—Blair v. Commonwealth, 278 
swe 568, 212) Ky. 212) 


La.—State v. Nash, 126 So. 434, 169 
La. 947; State v. Scruggs, 116 So. 
206, 165 La. 842; State v. Foster, 114 
So. 696, 164 La. 813; State v. Fuller, 
114 So. 606, 164 La. 718; State v. 
Hollingsworth, 106 So. 662, 160 La. 
26; State v. Robertson, 103 So. 821, 
158 La. 300; State v. Butler, 103 So. 
832, 157 La. 11087. 


Mich.—In re Du Bois, 128 N.W. 1092, 
164 Mich. 8. 


Miss.—Saffold v. Horne, 18 So. 438, 
72 Miss. 470. 


Or.—State v. Charlie Sing, 229 P. 
921, 114 Or. 267; Coates vy. Slusher, 
2220 Py Skt 109 "Ori 612% 


Pa.—Waltosh v. Pennsylvania R. 
Co., 108A: 155; 259 (Pa. 372% 


Philippine—U. S. v. Barroga, 21 
Philippine 161. 


$.C.—Smith y. Union-Buffalo Mills 
Co., 84 S.H. 422, 100 S.C. 115; State v. 
Johnson, 44 S.B. BS, G6wScCy? So se wee 
v. Georgia, etc eR. Co. 12 Stasis 
43 S.C. 461. 


Tex.—Bergen v. Producers’ Marble 
Col, TL Sow. 1027, 72 Tex.’ 533 Gray 
v. Missouri, K. & T. Ry. Co. of Texas, 
(Civ. App.) 458 3.W. (2d) 267; Williams 


Ver erase: (Civ. App.) 252 S.W. 8763 
Texas Refining Co. v. Sartain, (Civ. 


App.) 206 S.W. 558; Southern Pac. 
Co. v.. Gordon, (Civ.App.) 193 S.W. 
471; Louisiana & Texas Lumber Co. 
v. Southern Pine Lumber Co., (Civ. 
App.) 171 S.W. 537; Freeman vy. 
Grashel, (Civ.App.) 145 S.W. 695; 
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a single fact.* 


formation is desired, or the nature 


Freeman v. Clearly, (Civ.App.) 136 
S.W. 521; First Nat. Bank v. Pearce, 
(Civ. App.) 126 S.W. 285; O’Farrell v. 
O’Farrell, 119 S.W. 899, 56 Tex.Civ. 
App. 51; International & G. N. R. Co. 
v. Morin, 116 S.W. 656, 538 Tex.Civ. 
App. 531; St. Louis Southwestern R. 
Co. v. Hall, (Civ.App.) 106 S.W. 194; 
Gult; Cavs Si Ry Co. iva) Tullis} ot 
SW Olimar Tex Civ App. A219 3 St. 
Louis Western R. Co. v. Hall, (Civ. 
App.) 81 S.W. 571 [rev on other 
grounds 85 S.W. 786, 98 Tex. 480]; 
Brock vy. United Moderns, 81 S.W. 340, 
36 Tex.Civ.App. 12; Davidson v. Wal- 
lingford, (Civ.App.) 30 S.W. 827; 
Hodges v. State, 299 S.W. 907, 108 
Tex.Cr. 210; Williams v. State, 225 S. 
W. 173, 88 Tex.Cr. 214; Moore v. State, 
214 S.W. 344, 85 Tex.Cr. 403; Marta 
v. State, 193 S.W. 323, 81 Tex.Cr. 135; 
Black v. State, 160 S.W. 720, 71 Tex. 
Cr. 621; Rodriquez v. State, 158 S.W. 
537, 71 Tex.Cr. 108; Majors v. State, 
140 S.W. 1095, 68 Tex.Cr. 488; Moore 
v. State, 96 S.W. 321, 49 Tex.Cr. 499; 
Hays v. State, (Cr.) 20 S.W. 361. 


ieee ames v. Norton Bros., 69 A. 
146, 81 Vt. 


een Vv. 
128 Wash. 217. 


Wis.—Nickell v. State, 238 N.W. 
508, 205 Wis. 614; Malone v. State, 
212 N.W. 879, 192 Wis. 379; Carlyle 
v. Plumer, 11 Wis. 99. 


[a] Tllustrations.—(1) In suit for 
the death of cattle while in transit, 
a question asked train conductors 
whether there was any rough han- 
dling of cars is not objectionable as 
leading, since it does not suggest the 
desired answer. Gray v. Missouri, K. 
& T. R. Co. of Texas, (Tex.Civ.App.) 
45 S.W.(2d) 267. (2) In a nuisance 
action, the question, “I want you to 
tell the jury how that [the 
noise testified to] affected you,” is 
not leading, it not suggesting the an- 
Swer. Texas Refining Co. v. Sartain, 
(Tex.Civ.App.) 206 S.W. 553. (3) In 
a murder trial a question whether de- 
ceased was lookihg in accused’s di- 
rection was not objectionable as lead- 
ing, it not suggesting the answer de- 
sired. Moore v. State, 214 S.W. 344, 
85 Tex.Cr. 403. (4) In an action ona 
life insurance policy in which plain- 
‘tiff’s witness testified that at the time 
insured was shot the witness and H 
were engaged in a difficulty and that 
H was shooting at the witness and not 
at insured, introduced on insurer’s 
plea that the policy excepted from 
coverage death inflicted by insured or 
any other except robbers or burglars, 
permitting plaintiff to ask the witness 
whether insured was between the wit- 
ness and H at the time of the shoot- 
ing was held not objectionable as 
leading and as indicating the answer 
expected. National Life & Accident 
Ins. Co. v. Hannon, 118 So. 170, 22 Ala. 
App. 483. (5) Asking witness to re- 
peat what was said on first morning 
he went in about getting a drink is not 
objectionable as being leading and 
suggestive of answer. State v. Hol- 
lingsworth, 106 So. 662, 160 La. 26. 
(6) Where a witness for contestants, 
having testified that the testator was 
in the habit of telling long stories 
concerning his early life prior to the 
execution of the will, was asked to 
state whether the stories were rea- 
sonably connected stories, it was held 
that the question was not objection- 
able as leading. In re Du Bois, 128 
N.W. 1092, 164 Mich. 8 (nothing to in- 
dicate that witness was expected to 


Allen, 222 P. 502, 


Merely mentioning or directing at- 
tention of the witness to the matter as to which in- | 
thereof, does not 
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answer in a particular way). (7) In 
a prosecution for murder in examin- 
ing the police detective who made the 
arrest, it was not objectionable, as 
suggesting the answer, to ask what 
accused said, if anything, as to his 
purpose in going to deceased’s store. 
State v. Long, (Mo.) 253 S.W. 729. 
(8) In an action on a land exchange 
contract, defended on the ground of 
the misrepresentation that a _ pike 
road ran by the farm to be exchanged, 
a question to defendant, whether “any 
one could go to that place by that 
road,” is not suggestive and leading. 
Williams v. Craig, (Tex.Civ.App.) 252 
S.W. 876. (9) A question whether 
any of three named persons was in a 
restaurant before shooting, and, if so, 
which one was there, is not leading. 
State v. Nash, 126 So. 434, 169 La. 
947. (10) In a prosecution for man- 
ufacturing intoxicating liquors the 
question, “Did you get any stills at 
the time you arrested this man?” is 
not objectionable as leading. Blair 
v. Commonwealth, 278 S.W. 568, 212 
Ky. 112. (11) Where, in support of 
identification of accused, proof had 
been offered as to pox marks: on de- 
fendant’s face, the state’s question, 
asked doctor, “Will you look at this 
man and see if he has pox marks on 
him?” is not leading or suggestive. 
State v. Butler, 103 So. 332, 157 La. 
1087. (12) Ina liquor prosecution, ob- 
jection to the question asked witness, 
“JT will show you a bottle and ask 
you to identify it,’’ on the ground that 
the question was leading and sug- 
gestive, is frivolous, as the question 
did not suggest answer. State v. Rob- 
ertson, 103 So. 821, 158 La. 300. (13) 
In an action for injury when struck 
by a train at a crossing, a ‘question 
to plaintiff’s witness, ‘“‘Were you in 
a position where you could have heard 
the whistle if it had been blown,” did 
not indicate the answer desired, and 
was not leading. Waltosh vy. Penn- 
sylvania R. Co., 103 A. 55, 259 Pa. 372. 
(14) A witness was asked by the state 
in a burglary case, in order to identi- 
fy a suit case as one which accused 
and another had in their possession: 
“Do. you think that you would know 
that grip if you was to see it? A. I 
do not know; I think I would. Q. 
How does that compare with it? A. 
That kinder looks like the color of the 
grip they had. Q. Do you know 
whether it is or not? A. No, sir; 
I do not know exactly whether it is 
or not.” It was held that the ques- 
tions were not objectionable as lead- 
ing, a “leading question” being one 
framed So as to indicate the answer 
desired. Majors v. State, 140 S.W. 
LO9D. Go NexCr ASS. (15) io an, ae= 
tion for injuries to plaintiff by being 
run over by a railroad train operated 
in a city street, the question, ““What’s 
in the roadway there opposite where 
she fell?” to which the witness an- 
swered, “It is very bad,’ was not ob- 
jectionable as leading. International 
Ca Ghia Ns Jom COU e NUOLIO, Tl SV 
656, 538 Tex.Civ.App. 531. (16) A 
question asked a witness in a person- 
al injury action, ‘What, if any, un- 
usual conditions did you observe 
about the groins of’? the person in- 
jured, is not objectionable as lead- 
ing, because it does not suggest the 
answer. Freeman vy. Cleary, (Tex. 
GiveApp:) J186eSHWiAvo2 Le) C7) ein va: 
suit for partition against the heirs of 
a decedent, complainant claiming un- 
der a deed from decedent, where com- 
plainant’s wife testified that decedent 
had proposed to her husband to go 
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render the question leading as suggesting the an- 
swer,® and this is true of a case where something of 
detail is included in the question in order to bring the 


and live with decedent, a question as 
to what inducement was offered by de- 
cedent, eliciting the answer that he 
stated that complainant had an inter- 
est in the land, and ought to take care 


of it, is not objectionable as Jeading. 
Saffold v. Horne, 18 So. 433, 72 Miss. 
470. 


4 St. Louis Southwestern Ry. Co. 
of Texas v. Allen, (Tex.Civ.App.) 117 
S.W.. 923. 


In case Of categorical questions see 
infra § 679 text and note 12. 


5. Ala.—Strawbridge v. Spann, 8 
Ala. 820. 


Cal.—Mabry v. Randolph, 94 P. 403, 
qT, Cal.App. 421. 


yr) .C.—Midgley v. “Ward, 37 App.D.C. 


Ga.—Hinsman v. Sets 81 S.E. 367, 
14 Ga.App. 481 
Ill.—People v. Elliott, 112 N.E. 300, 
272111. 592, Ann.Cas. 1918B Aye ip Pee- 
bles v. O’Gara Coal Co., 88 N.B. 166, 
239 Ill. 370 [aff 1438 Tl. App. 37075 
North Chicago St. R. R. Co. v. Bal- 
hatchett, 86 Ill.App. 60. 


Ind.—De Haven v. De Haven, 77 Ind. 
236; Harvey v. Osborn, 55 Ind. 535; 
Indiana Utilities Co. v. Wareham, 118 
N.E. 572, 66 Ind.App. 542. 


Iowa.—State v. Mueller, 208 N.W. 
360, 202 Iowa 1067; Fitch v. Mason 


City; ete., Traction:-Co.;, 89. NOW. 33, 
116 Iowa 716; Robinson v. Craver, 
55 N.W. 492, 88 Iowa 381; State v. 


Schilling, 14 Iowa 455. 


La.—State v. Scruggs, 116 So. 206, 
165 La. 842. 


Me.—Audibert v. 
305, 119 Me. 295. 


Mich.—People v. Hodge, 104 N.W. 
599, 141 Mich. 312. 


Tgp tt aie oe ak v. Murrah, 4 Miss. 


Michaud, eA 


Mo.—State v. Long, 253 S.W. 729. 


Or.—Coates v. Slusher, 222 P. 311, 
109 Or. 612. 


Tex.—Houston Compress Co. 
Houston Steel & Foundry Co., (Civ. 
App.) 22 S.W.(2d) 7387; Rhodes v. 
Meloy, (Civ.App.).289 S.W. 159; Free- 
man v. Grashel, (Civ.App.) 145 S.W. 
695; First Nat. Bank v. Pearce, (Civ. 
App.) 126 S.W. 285; Essary v. State, 
DVT SW, 92 abo Tex.Cr. 596. 


Wash.—State v. Susan, 278 P. 149, 
152 Wash. 365. 


Eng.—Lincoln y. Wright, 4 Beav. 
166, 49 Reprint 302. 


“To lead a witness up to a subject 
matter one may desire him to testify 
about is quite a different thing from 
leading him to answer in a particular 
manner concerning the subject.” 
Hinsman y. State, 81 S.E. 367, 14 Ga. 
App. 481. 


[a] Reason for rule-—‘“‘It is im- 
possible to examine a witness without 
referring to, or Suggesting, the sub- 
ject upon which he is to answe r.’’, De 
Haven v. De Haven, 77 Ind. 236, 241 
[quot Lincoln v. Wright, 4 Beav. 166, 
49 Reprint 302]. 


{b] Question tending to elicit, not 
to suggest, testimony.—In a prosecu- 
tion for having had carnal knowledge 
of a child, questions asked the child 
on direct examination as to what she 
meant by one of her statements, and 
whether she said or did anything at 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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matter to the attention of the witness.® 


Discretion of court.? 


the time of the occurrence, are not 
, Subject to an objection by accused 
that they are leading. Roney v. U. 
S.,.48 App D:C. 533. 


{c] In action for alienating wife’s 
affections, a question to the wife, on 
direct examination by plaintiff, ‘Di- 
recting your attention to the question 
as to whether or not defendant made 
any statement about plaintiff and his 
personal appearance, now state what 
the facts are in that connection,” is 
not improper as leading and sugges- 

-tive. Rhodes v. Meloy, (Tex.Civ.App.) 
289 S.W, 159. 


{d] Im action on note, a question 
asked one of the makers what, if any- 
thing, his comaker said about the 
note being for witness’ accommoda- 
tion was not objectionable as leading. 
First Nat. Bank v. Pearce, (Tex.Viv. 
App.) 126 S.W. 285. 


[e] Liquor prosecution.—Ques- 
tions asking witness, on a prosecution 
for illegal sale of liquor, whether he 
ever had occasion to visit defendants’ 
place, and if he saw defendants there, 
are not leading. People v. Elliott, 112 
pee 300, 272 Ill. 592, Ann.Cas.1918B 


[f] 


negligence 


Negligence actions.—(1) In a 
action, the question, 


“State what has been condition of | 


your bowels since accident,” is not 
leading, Indiana Utilities Cor avs 
Wareham, 118 N.E. 572, 66 Ind.App. 
542. (2) The question, “What was 
your condition as to being cold when 
you got home,” was not leading. Indi- 
ana Utilities Co. v. Wareham, supra. 


[g] Manslaughter.—Where, on a 
trial for manslaughter in an attempt 
to procure an abortion, a witness re- 
sponsible for ‘decedent’s pregnancy 
testified concerning interviews with 
defendant, and stated that defendant 
had said that the operation was not 
dangerous, questions asked the wit- 
ness with reference to what a physi- 
cian whom he had consulted said 
about marrying, and what defendant 
said in reference to necessary instru- 
ments, and whether defendant spoke 
to the witness with reference to pro- 
curing a written statement necessary 
to bring a sick person to a hospital, 
and whether the witness paid defend- 
ant, are not objectionable as leading. 
People v. Hodge, 104 N.W. 599, 141 
Mich. 312, 1183 Am.S.R. 525. 


{h] Directing attention to charges 
of opponent.—In a suit to restrain an 
exchange of property, a cauestion to 
one of the defendants, “Did you make 
any representations to [plaintiff] with 
reference to the value of the proper- 
ty?” is not objectionable as leading, 
since the witness aS a defendant was 
entitled to have his attention direct- 
ed to the charge made against him, 
and be permitted to negative it. Ma- 
Bry. v. Randolph, 94 P. 403, 7 Cal.App. 


[i] Purpose to eliminate hearsay. 
—It is not error to question a wit- 
ness as to a certain party’s presence 
at a meeting and to incorporate in the 
question such facts as would apprise 
the witness of the meeting referred 
to, when such facts are in the record 
as a part of the witness’ own testi- 
mony, and the purpose of thus form- 


, 


, 


It is within the diseretion of 
the trial court to determine whether questions on 
examination are leading and suggestive.® 


[§ 679] bb. Categorical Questions.°® 
mon-law rule reiterated in some later cases, is that 
a question is leading where it embodies a material 
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or negative ;° 


The com- 


ing the question is to eliminate ob- 
jections theretofore made that certain 
testimony was hearsay. Houston 
Compress Co, v. Houston Steel & 
Foundry Co., (Tex.Civ.App.) 22 S.W. 
(2d) 737. 


6. State v. Allen, 222 P. 502, 128 
Wash. 217. 


7. In allowing leading questions 
see infra § 687. 


8. Birmingham Ry., Light & Pow- 
er Co. v. Wiggins, 54 So. 189, 170 Ala. 
540; Ganow vy. Ashton, 143 N.W. 383, 
32, S.D. 458. 


9. Categorical question containing 
several propositions see supra § 672. 


10. U.S. v. Angell, 11 F. 34; Wolf 
v. State, 122 A. 641, 143 Md. 489; Ros- 
enkovitz v. United R., etc., Co., 70 A. 
108, 108 Md. 306; Lee v. Tinges, 7 Md. 
217; Stringfellow v. State, 26 Miss. 
157, 59 Am.D. 247; Turney v. State, 16 
Miss. 104, 47 Am.D. 74; Steer v. Lit- 
tle, 44 N.H. 613; Willis vy. Quimby, 31 
N.H. 485. 


“Leading questions are such . 
which, embodying a material fact, ad- 
mit of a conclusive answer by a sim- 
ple negative or affirmative. Indiana 
Utilities Co. v. Wareham, 118 N.E. 572, 
66 Ind.App. 542. 


[a] Hence a question ‘Now, what 
was said, if anything, by anybody 
about having nerve or not having 
nerve?” is not leading, since it does 
not admit of an answer in either an 
affirmative or a negative form. Wolf 
v. State, 122 A. 641, 143 Md. 489. 


11. U.S.—De Witt v. Skinner, 232 
FE’. 448, 146 C.C.A. 487. 


Ark.—Jim Fork Coal Co. v. Rhoten- 
berry, 35 S.W.(2d) 590, 183 Ark. 319; 
Southern Cotton Oil Co. v. Campbell, 
153 S.W. 256, 106 Ark. 379. 


Cal.—People v. Jones, 117 P. 176, 


160 Cal. 358; Pacific Portland Cement 
Co. v. Reinecke, 158 P. 1041, 30 Cal. 
App. 501. 


Fla.—Coogler v. Rhodes, 21 So. 109, 
38 Fla. 240, 56 Am.S.R. 170. 


Ga. F 
166 Ga. 887; Hinsman v. State, 81 S.E. 
367, 14 Ga.App. 481. But see Deans v. 
Deans, 156 S.E. 691, 171 Ga. 664, 74 A. 
L.R. 222 (stating that a question can 
always be held to be leading if it calls 
for a mere yes or no answer and ap- 
proving the exclusion of a question to 
witness whether contestant of will 
called on the testator during his ill- 
ness). 


Ill—Peo. v. Schladweiler, 146 N.E. 
525, 315 Ill. 553; Sutton v. Penn, 238 
Tll.App. 182; Peebles v. O’Gara Coal 
Co., 143 Tll.App. 370 [aff 88 N.E. 166, 
239 Ill. 370]; Schlesinger v. Rogers, 
80 Ill App. 420. 


Iowa.—Ingwersen vy. Carr & Bran- 
non, 164 N.W. 217, 180 Iowa 988; Meh- 
lisch v. Mabie, 160 N.W. 368, 180 Iowa 
450. 


La.—State v. Scruggs, 116 So. 206, 
165 La. 842; State v. Fuller, 114 So. 
606, 164 La. 718; State v. Hollings- 
worth, 106 So. 662, 160 La. 26; State 
v. Sullivan, 105 So. 631, 159 La. 589; 
State v. Iverson, 68 So. 98, 136 La. 982; 
State v. Black, 8 So. 594, 42 La.Ann. 
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fact and admits of an answer by a simple affirmative 
but in modern times this rule has 
been somewhat departed from by a number of deci- 
sions which hold that such a categorical question is 
not necessarily leading,!1 where it seeks to elicit but 
a single fact,?? and is not so framed.as to give an 
indication as ‘to which answer is desired,!* especially 
where it is difficult to frame a question in any other 
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Me.—Audibert v. 
305, 119 Me. 295. 


Mich.—McKeown v. 
Mich. 226. 


Mont.—State v. Karri, 276 P. 427, 84 
Mont. 130. 


N.H.—Spear v. Richardson, 87 N.H. 
23. 


N.Y.—Emanuel v. Maryland Casu- 
alty Co., 94 N.Y.S. 36, 47 Misc. 378. 


Or.—_State v:. Charlie Sing) -229>P. 
921, 114 Or. 267; Coates v. Slusher, 
222 Pesls, 09 Or. 612. 


Pa.—Waltosh y. Pennsylvania R. 
Co., 103 A. 55, 259 Pa. 372 [quot Cyc]. 


R.I.—Williams v. Smith, 72 A. 1093, 
29 RI. 562. 


S.D.—Ganow v. Ashton, 
383, 32 S.D. 458. 


Tex.—International & G. N. Rail- 
way Co. v. Dalwigh, 51 S.W. 500, 92 
Tex. 655; Dave Lehr, Inc. v. Brown, 
(Civ.App.) 58 S.W.(2d) 886; Hoover 
v. McFarland, (Civ.App.) 27 S.W.(2d) 
568; American Ry. Express Co. v. 
Truede, (Civ.App.) 246 S.W. 1088; 
Southern Traction Co. v. Coley, (Civ. 
App.) 211 S.W. 265; Louisiana & 
Texas Lumber Co. v. Southern Pine 
Lumber Co., (Civ.App.) 171 S.W. 5373 
Bryan Press Co. v. Houston, etc., R. 

o., (Civ.App.) 110 S.W. 99; Cunning- 
ham v. Neal, 109 S.W. 455, 49 Tex.Civ. 
App. 613; U.S. Gypsum Co. v. Shields, 
(Civ.App.) 106 S.W. 724 [aff 108 S.W. 
1165, nod Tex. 473]; International & 
Gun Co. v. H. P. Drought & Co., 
Eee 190 ae 1011; Interna- 
tional & G. Co. v. Collins, 75 S 
W. 814, 33 aa Gty. App. 58; Landers v. 
State, 39 SW. (2d) 43, 118 Tex.Cr. 608; 
Hodges v. State, 299 S.W. 907, 108 
TMexiCri 210% Fisher v. State, 270 S.W. 
857, 99 Tex.Cr, 522; Rosamond v. 
State, 26 S.W. 1067, 97 Tex.Cr. 639; 
Borrer v. State, 204 S.W. 1003, 83 Tex. 
Cr. 198; Marta v. State, 193 S.w. 323, 
81 Tex.Cr, 135; Hilly. State, 173 s 
W. 1022, 76 Tex. Cr. 269; Black v. 
State, 160 S.W. 720, 71 Tex.Cr, G21 
Wells v. State, 145 S.W. 950, 65 Tex. 
Cr. 668.. But see Gully v. Nystel, (Give 
App.) 233 S.W. 122 (question whether 
a written instrument embodied the 
terms of the agreement between the 
parties, being susceptible of a simple 
affirmative or negative answer, is 
leading). 


Wyo.—Jenkins v. By hes iat 134 P. 260, 
135 p. 749, 22 Wyo. 34 


12. International & G. N. Railway 
Co, v. Dalwigh, 51 S.W. 500, 92 Tex. 
655; Hoover v. McFarland, (Tex. Civ. 
App.) 27 S.W.(2d) 568: American Ry. 
xpress Co. v. Truede, (Tex.Civ.App.) 
246 S.W. 1088; Southern Traction Co. 
v. Coley, (Tex. Civ.App.) 211 S.Ww. 
265; Bryan Press Co. v. Houston & 
MC. Rye sConn CR6xiGiveApps)) alinon So 
W. 99; International & G. N. R. Co. 
v. H.P. Drought & Co., (Tex.Civ. AERO % 
100 S.W. 1011; International & G. 
ie (CO. Ve Collins, 75 S.W. 814, 33 Tex. 
Civ.App. 58. + 


Michaud, 111 A. 


Harvey, 40 


143 N.W. 


13. Ark.—Jim Fork Coal Co. v. 
Rhotenberry, 35 S.W.(2d) 590, 183 
Ark. 819; Southern Cotton Oil Co. v. 


Campbell, 153 S.W. 256, 106 Ark. 379. 
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form.1* It is, however, possible to frame a categori- | cal question in 


Cal.—People v. Jones, 117 P. 176, 160 
Cal. 358. 


Ga.—Sikes v. De Loach, 144 S.H. 
655, 166 Ga. 887; Hinsman v. State, 81 
S.E. 367, 14 Ga.App. 481. 


Ill. People v. Schladweiler, 146 
N.E. 525, 315 Ill. 553; Sutton v. Penn, 
238 Ill.App. 182. 


Iowa.—Ingwersen v. Carr & Bran- 
non, 164 S.W. 217, 180 Iowa 988; Meh- 
lisch v. Mabie, 160 N.W. 368, 180 lowa 
450. 


La.—State v. Scruggs, 116 So. 206, 
165 La. 842; State v. Fuller, 114 So. 
606, 164 La. 718; State v. Hollings- 
worth, 106 So. 662, 160 La. 26; State v. 


Sullivan, 165° So. 6381, 159. La. 589; 
State v. Iverson, 68 So. 98, 136 La. 
982. 


Mont.—State v. Karri, 276 P. 427, 84 
Mont. 130. 

Or.—State v. Charlie Sing, 229 P. 
921, 114 Or. 267; Coates v. Slusher, 
eon Py slat 109 Or7Gk2. 

Pa.—Waltosh vy. Pennsylvania R. 
Go:, 103) A. 55, 259 Pa: 372 [quot Cyc. 

R.I.—State v. Badnelley, 79 A. 834, 
32 R.I. 3878; Williams v. Smith, 72 
AS 10935729" RL, 562. 

S.cC.—Smith v. Union-Buffalo Mills 
Co., 84 S.E. 422, 100 S.C. 115. 


S.D.—Ganow v. Ashton, 143 N.W. 
383, 32 S.D. 458. 
Tex.—International & G. N. Rail- 


way Co. v. Dalwigh, 51 S.W. 500, 92 
Tex. 655; Dave Lehr, Inc. v. Brown, 
(Civ.App.) 58 S.W.(2d) 886; Hoover 
v. McFarland, (Civ.App.) 27 S.W.(2d) 


568; American Ry. Express Co. v. 
Truede, (Civ.App.) 246 S.W. 1088; 
Southern Traction Co. v. Coley, (Civ. 


App.) 211 S.W. 265; Louisiana & Tex- 
as Lumber Co. v. Southern Pine Lum- 
ber! (Co: (Cr. ADpDp) a Te “SSW 253175 
Bryan Press Co. v. Houston & T. C. 
Hye OO: (CivecApp.)» LO Sivvin-9 9 sen Ss 
Gypsum Co. v. Shields, (Civ.App.) 106 
S.W. 724 [aff 108 S.W. 1165, 101 Tex. 
473]; International & G. N. R. Co. v. 
H. P. Drought & Co., (Civ.App.) 100 
S.W. 1011; International & G. N. 
Co. v. Collins, 75 S.W. 814, 33 Tex. oie 
App. 58; Landers v. State, Se) Saw 
(2d) 43, 118 Tex.Cr. 608; Hodges v. 
State, 299° Sw. 907, 108 Tex-Cr. 210; 
Borrer v. State, 204 S.W. 1003, 83 Tex. 
Cr. 198; Marta v. State, 193 S.W. 323, 
SieMexiOxr loo, | Lally ve State, 173 (St 
Wyeedosd. (6. rexCr.. 269; "Black. sve 
State, 160 ‘ShW. 720, 71 Tex.Cry 621; 
Wells v. State, 145 S.W. 950, 65 Tex. 
Cr. 663. 

Wyo.—Jenkins v. State, 134 P. 260, 
135 b. 749, 22 Wyo. 34. 


“In order to constitute a question 
leading, it is not sufficient that it 
may be answered yes or no, but it 
must further appear that the ques- 
tion suggests the answer.” Southern 
Traction Co. v. Coley, (Tex.Civ.App.) 
211 S.W. 265. 266. 


[a] Common-law rule modified.— 
To be leading when but a Single fact 
is sought to be elicited, the question 
calling for an affirmative or negative 
answer must suggest the answer. 
Bryan Press Co. v. Houston T. & C., 
Ry. Co., (Tex.Civ.App.) 110 S.W. 99. 


[b] Direct question.—Question to 
prosecuting witness whether she had 
intercourse with defendant on the 
date charged in the indictment is not 
leading but direct. State v. Fuller, 
114 So. 606, 164 La. 718. 


[ce] In action for alienation of 
affections, a question asked by plain- 


tiff’'s counsel whether the witness saw 
the children, after defendant had gone 
to the house, and tried to get in, was 
not objectionable as leading, although 
it could be answered by yes or no. 


Audibert v. Michaud, 111 A. 305, 119 
Me. 295. 
[d] Assault.—In a prosecution for 


assault, the question to the complain- 
ing witness, ‘‘Were you afraid he 
might shoot you if you didn’t?” is 
not leading as suggesting the answer. 
re v. Karri, 276 P. 427, 84 Mont. 


[e] HMomicide.—(1) A question 
calling for a yes or no answer, but 
not suggesting the answer, such as, 
“Did you see the accused shoot the 
deceased?” is not a leading question. 
State v. Iverson, 68 So. 98, 136 la. 
982. (2) In a prosecution for mur- 
der, where deceased was barefooted, 
a question whether there were any 
barefoot tracks leading away from 
cultivator, with which deceased was 
working, although answerable by yes 
or no, is not leading. Borrer v. State, 
204 S.W. 1003, 88 Tex.Cr. 198. (8) 
Questions to a witness ‘‘whether or 
not A. or B. attempted or did anything 
toward decedent,” and “Did they have 
anything in their hands?” and ‘Did 
you have anything 2’, and.“Did you at- 
tempt to do anything?’ were not bad 
as misleading. Wells v. State, 145 S. 
W. 950, 65 Tex.Cr. 663. (4) Wherea 
witness testified that he discovered 
some ashes from burned clothing in 
a stove in the house where the homi- 
cide occurred, a question whether it 
would have been impossible for any- 
thing to have been put in there after 
the clothing was burned was not lead- 
ing. 
P. 749, 22 Wyo. 34. 

[f] Incest.—In a prosecution for 
incest, a question of the district at- 
torney to the prosecutrix whether 
“when he lay down did any part of his 
body touch you” is not leading. State 
v. Sullivan, 105 So. 631, 159 a. 589. 


[g] Liquor prosecution.—In a liq- 
uor prosecution the question, ‘You 
know anything about making up any 
money to buy any whisky?” is not 
objectionable as leading. Hinsman y. 
State, 81 S.H. 367, 14 Ga.App. 481. 


[h] Negligence actions.—(1) The 
question, “Did you know that as you 
went along the hallway?’ following 
testimony that the floor was oily, is 
not leading. Sutton v. Penn, 238 Ill. 
‘Apps a3i20C2) she question, “Now 
there where you fell, did you see the 
condition of the floor before you fell?” 
is not leading. Sutton v. Penn, supra. 
(3) In action for injury when struck 
by a train at a crossing, the question 
to plaintiff, ‘““Did you listen for a train 
coming down,” is not objectionable as 
a leading question. Waltosh v. Penn- 
sylvanial KR. Co: 103, “Ay 55, 259. Pa. 
372. (4) In an action for personal 
injuries caused by falling rock in a 
mine entry, the question, “ 

First I will ask you, on the day of the 
injury did you request props and tim- 
ber,” is not a leading question in that 
it did not suggest an answer. Jim 
Fork Coal Co. v. Rhotenberry, 35 S.W. 
CAG) VO 90m sen Aik. 3 194m, Cd). ine am 
action against a street railway by a 
woman passenger for negligence of its 
employees in permitting other female 
passengers, who were intoxicated, to 
assault and curse plaintiff, an inter- 
rogatory, “Did the conductor or mo- 
torman come in and try to get these 
women to quit fighting?” was not 
leading or suggestive. Southern 
Traction Co. v. Coley, (Tex.Civ.App.) 


Jenkins v. State, 134 P. 260, 135. 
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such language as to convey to the 


211 S.W. 265. (6) Questions asked 
physicians in a malpractice suit as to 
whether they exercised their best 
skill, knowledge, and ability and good 
faith are not leading or Suggestive. 
Ingwersen v. Carr & Brannon, 164 N. 
W. 217, 180 Iowa 988. 


{i] Rape—(1) In a trial for statu- 
tory rape, wherein the prosecutrix had 
testified that defendant had given her 
something to drink, a question to the 
prosecutrix whether she felt any dif- 
ferent after drinking is not leading 
or suggestive. Hodges v. State, 299 S. 
W. 907, 108 Tex.Cr. 210. (2) The ques- 
tion to the husband of the prosecu- 
trix, in a trial for an assault with in- 
tent to commit rape, “Did your wife 
tell you then what had occurred be- 
tween her and the defendant?’’ is un- 
objectionable, sincéit calls for a cate- 
gorical answer in,the affirmative or 
negative, as the case might be. State 
v. Badnelley, 79 A®*834, 32 R.I. 378. 


[ji] Seduction.—A question to the 
prosecutrix as to whether she would 
have yielded to defendant but for his 
promise to marry her was not objec- 
tionable as leading. Black v. State, 
160 S.W. 720, 71 Tex.Cr. 621. 


[k] In prosecution for taking in- 
decent liberties with small child, in 
which it appeared that children were 
testifying from their recollection as to 
what occurred and not by reason of 
leading questions of examining coun- 
sel, the action of the court in permit- 
ting questions calling for answers 
either in the affirmative or negative, 
over objection that the questions were 
leading, is not prejudical error. Peo- 
ple v. Schladweiler, 146 N.E. 525, 315 
1a eisyanet 


{1] Other illustrations. — (1) A 
question to a note creditor whether he 
relied on the property sought to be 
subjected to executioh in taking the 
notes is not leading. Sikes v. De 
Loach, 144 S.E. 655, 166 Ga. 887. (2) 
The question ‘At the time the note 
was delivered to you were those 
names written on the back?’ is not 
leading. Pacific Portland Cement Co. 
Consolidated v. Reinecke, 158 P. 1041, 
30 Cal.App. 501. (3) A question 
asked by the defense, if it was pos- 
sible, during the time the fight was 
in progress, for any man to leave the 
crowd and go forty feet and return 
with a bat without witness seeing 
him, which question was addressed 
to the evidence of the state that de- 
fendant had done just this thing, is 
not a “leading question.” People -y. 
Jones, 117° P..176, 160 Cal. 358... (4) 
A witness having testified that he was 
within about three feet of defendants 
in a building lighted with electric 
lights, a question whether he ob- 
served any blood on either of them 
was not leading. Marta v. State, 193 
S.W. 3238, 81 Tex.Cr. 135. (5) A ques- 
tion to a witness whether her hus- 
band prior to his death acquired the 
interests of his brothers and sisters 
in the land in controversy by deed or 
deeds claimed to have been lost is not 
objectionable as leading. Louisiana 
& Texas Lumber Co. v. Southern Pine 
Lumber Co., (Tex.Civ.App.) 171 S.W. 
5387. (6) In an action for damages 
for fraud, questions to plaintiff as to 
whether he relied on defendant’s 
statement is not necessarily leading. 
Ganow v. Ashton, 1438 N.W. 383, 32 S. 
D. 458. Ny 


14. Southern Ry. Co. v. Gantt, 98 
So. 192, 210 Ala. 3838; Consolidated 
Coach Corporation v. Saunders, 17 S. 
W.( 2d): 233, 229 Keys 2843" State “y, 
Karri, 276 P. 427, 84 Mont. 1380. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness a suggestion as to whether an affirmative or 
negative answer is desired, and a question so framed 
So, also, where a question, al- 
though categorical in form and not directly suggest- 
ing the answer desired, embodies or supplies the wit- 
ness with suggestive details which he might not oth- 
erwise have recalled or mentioned, it is improper.'® 
In some jurisdictions, if the question calling for an 
affirmative or negative answer embraces more than 


is objectionable.t® 


[a] 
gence action the question, “Did the 
Blue Goose bus sound a horn,” is not 
jeading. Consolidated Coach Corpora- 
tion v. Saunders, 17 S.W.(2d) 2338, 229 
Ky. 284. (2) Where defendant’s en- 
gineer in charge of train killing plain- 
tiffs intestate testified, “I know the 
best method of stopping an engine,” 
and “I immediately shut off the steam 
and applied the emergency brake and 
sounded the alarm whistle and applied 
sand,” the questions, ‘‘Did you do all 
that could be done by a skillful en- 
gineer when you saw him?” and “Did 
you do all the things that are known 
to a skillful engineer to stop that en- 
gine?’ were not objectionable as lead- 
ing. Southern Ry. Co. v. Gantt, 98 So. 
192, 210 Ala, 383. 


15. Md.—Philipsborn Co. v. Fine- 
man, 129 A. 31, 148 Md. 188; City of 
Baltimore v. State, 126 A. 130, 146 Md. 
440; Hieston, v. National City Bank 
of Chicago, 104 A. 281, 132 Md. 389; 
Maryland, D. & V. Ry. Co. v. Brown, 
71 A. 1005, 109 Md. 304. 


Mass.—Commonwealth v. Pelletier, 
162 N.E. 308, 264 Mass. 221. 


Mich.—Granger v. Darling, 120 N.W. 
32, 156 Mich. 31. 


Tex.—El1- Paso Electric Ry. Co. v. 
Cowan, (Civ.App.) 248 S.W. 442; 
Knights and Ladies of Security v. 
Shepherd, (Civ.App.) 221 S.W. 696; 
Chicago, BR. i-m& GCG. Ry. Co. v. Layior, 
(Civ.App.) 203 S.W. 90; Bryan Press 
Co, Vv. Louston, & “i. Co RYniCO.,.) (Civs 
App.) 110 S.W. 99; Hill v. State, 173 
Siw 71022. 76, esx Cre 269. 


Wyo. Harris v. State, 153 P. 881, 
23°Wyo. 487. 


Questions suggesting answers as 
leading see supra § 678. 


[a] Effect of preceding suggestive 
questions.—In an action by an em- 
ployee against his employer for per- 
sonal injuries, defended on the ground 
of a settlement and release, which 
plaintiff claimed had been signed 
through false representations by de- 
fendant’s physician as to plaintiff's 
health, and by defendant’s claim agent 
that plaintiff would be given employ- 
ment again when able to work, where, 
by a succession of suggestive ques- 
tions to plaintiff as a witness he was 
led up to the desired answer to a 
question as to whether he would have 
signed the release if he had known 
that his injuries were serious, and he 
would not be as well as he ever was 
and would not be able to work by a 
certain date, a negative answer to 
which brought plaintiff's case within 
rules of law allowing a recovery, the 
question. was improper as leading. El 
Paso Electric Ry. Co. v. Cowan, (Tex. 
Civ.App.) 248 S.W. 442. 


{[b] TIllustrations.—(1) In a prose- 
cution for larceny of a cow, on the 
issue of defendant’s possession of a 
cow branded and owned by another, 
a question asked a detective whether 
he saw in defendant’s possession cat- 


tle branded NXN, is leading. Harris 
v. State, 153 P. 881, 23 Wyo: 487 
(where immediately preceding this 


question the witness had answered 
yes to the question whether he was 


‘ 


8 


For example (1) in a negli- { 


WITNESSES 


matter.” 


leading?! where 


near defendant’s ranch at a certain 
time). (2) In an action on a fraternal] 
benefit certificate issued in favor of 
plaintiff’s wife where liability was 
denied on the ground that insured 
misrepresented the state of her 
health, a question to a witness as to 
whether insured coughed during a 
certain period prior to her death is 
properly excluded as leading. Knights 
and Ladies of Security v. Shepherd, 
(Tex.Civ.App.) 221 S.W. 696. (3) A 
question asked a witness whether he 
had “been paid for being a witness in 
this case more than the regular fee,” 
is Suggestive and leading. Granger 
v. Darling, 120 N.W. 32, 156 ‘Mich. 
31. (4) In a prosecution of officers 
for extortion, the question, “Did you 


have reason to believe .. . that 
the crime was_ being committed 
. . .??’ is properly excluded as lead- 
ing. Commonwealth v. Pelletier, 162 


N.E. 308, 264 Mass. 221. (5) Ina neg- 
ligence action questions asked an en- 
gineer, after he had stated how he had 
disposed of his engine when he came 
in from a certain run, whether it was 
the practice down there for engineers, 
when they bring their locomotives in, 
to do just what he did at that time, 
are leading. Maryland, D. & V. Ry. 
Co. v. Brown, 71 A. 1005, 109 Md. 304. 
(6) In an action for the value of 
draperies which defendant buyer re- 
fused, the question whether the 
draperies were so diSplayed to the 
jury that a proper impression could 
be given the court and the jury or 
anyone else whether the draperies 
were a workmanlike job is leading. 
Philipsborn Co. v. Fineman, 129 A. 31, 
148 Md. 188. (7) In an action on a 
contract of guaranty, the queStion, 
“Was that the moving thing that led 
you to the signing of the agreement?” 
is leading. Hieston vy. National City 
Bank -of Chicago, 104 A. 281, 132 Md. 
389. (8) The question to a witness, 
after his testimony as to ownership 
of land in front of the house occupied 
by him, “It extends clear across the 
street, does it not?” is leading. City 
of Baltimore v. State, 126 A. 130, 146 
Md. 440. (9) In a personal injury ac- 
tion, the question, “Did you .. . 
sign this document .. . upon the 
representation made by D?” is leading 
and suggestive. Chicago, R. Il. & G. 
ee oe v. Taylor, (Tex.Civ.App.) 203 


16. Maryland, etc., R. Co. v. Brown, 
71 A. 1005, 109 Md. 304; Bryan Press 
Co. v. Houston, ete., R. Co., (Tex.Civ. 
App.) 110. S.W. 99; State v. Allen, 222 
P. 502, 128 Wash. 217. 


[a] Thus prosecutor’s questions 
may include something of detail and 
not be leading, unless they are so 
specific as to permit yes or no an- 
swers, thus permitting the witness to 
testify in the interrogator’s language. 
ee Vv. Alieny'222 BP. 502; 128 Wash: 

the 


17. International & G. M. Railway 
Co. vy. Dalwigh, 51 S.W. 500, 92 Tex. 
655; Bryan Press Co. v. Houston & 
a C. Ry. Co., (Tex.Civ.App.) 110 S.W. 


[a] Thus, in an action against a 
railroad for destruction of property 
through fire communicated from de- 


[§ 680] cc. Alternative Questions.”° 
a question in the alternative is not objectionable as 
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one simple proposition, it is objectionable as lead- 
ing.t7 Asking a leading question in an ex parte di- 
voree proceeding in form ealling for a categorical 
response to cover statutory phraseology is improp- 
er,'® especially where it concerns a jurisdictional 


Ordinarily 
it is not so framed as to indicate 


fendant’s locomotive, a question asked 
the engineer in charge of one of de- 
fendant’s engines at the time of the 
fire whether or not he operated it ina 
prudent and careful manner as it 
should be handled by an experienced 
and competent engineer was objec- 
tionable as leading. Bryan Press Co. 
v. Houston & T. C. Ry. Co., (Tex.Civ. 
App.) 110 S.W. 99. 


18. Chisholm y. Chisholm, 125 So. 
694, 701, 98 Fla. 1196. 


“This method of adducing testi- 
mony in ex parte hearings in divorce 
cases should be disapproved. The law 
requires the witness to testify and 
counsel to ask questions without in- 
dicating the answer desired from his 
own witness.” Chisholm vy. Chisholm, 
supra. 


19. Chisholm vy. Chisholm, supra. 


20. Propriety of alternative ques- 
tions generally see infra § 698. 


21. Ala.—WNational Life & Acc. Ins. 
Co. v. Hannon, 118 So. 170, 22 Ala. App. 
tay fcertmden 118 7Sol 91725 21S Aras 


Ga.—Powell v. Augusta, ete., R. Co., 
3 S.B. 757, 77 Ga. 192; Fountain ‘iv. 
State, 67 S.E. 218, 7 Ga.App. 559. 


Hawaii—Terr. v. Charman, 18 Ha- 
wali 46. 

Ill.—-People v. Schladweiler, 146 N. 
EK. 525, 315 Ill. 558. 


Ind.—Obering v. Swain-Roach Lura- 
ber Co., 155 N.E. 712, 86 Ind.App. 632. 


Iowa.—Mehlisch v. Mabie, 160 N.W. 
368, 180 Iowa 450; State v. Wickliff, 
64 N.W. 282, 95 Iowa 386; Robertson 
v. Craver, 55 N.W. 492, 88 Iowa 381; 
State v. Moelchen, 5 N.W. 186, 53 Iowa 
310; Pelamourges v. Clark, 9 Iowa 1. 


La.—State v. Dundas, 121 So. 586, 
168 La. 95; State v. James, 116 So. 
£99; 165" an S22. 


N.H.—Bartlett v. Hoyt, 33 N.H. 151; 
Willis v. Quimby, 31 N.H. 485, 


Pa.—Wilson y. McCullough, 23 Pa. 
440, 62 Am.D. 347. 


8.C.—J. Harzburg & Co. v. South- 
ern R. Co., 44 S.E. 75, 65 S.C. 539. 


Tex.—Indemnity Ins. Co. of North 
America v. Bailey, (Civ.App.) 50 S.W. 
(2d) 484; Hoover v. McFarland, (Civ. 
App.) 27 S.W.(2d) 568; Missouri, K. 


& T. Ry. Co. of Texas v. Hedric, 
(Civ.App.) 154 S.W. 6338; St. Louis 
Southwestern Ry. Co. of Texas v. 


Smith, (Civ.App.) 153 S.W. 391; Free- 
man v. Vetter, 130 S.W. 190, 61 Téx. 
Civ. App. 569; Missouri, ete., R. Co. v. 
Hendricks, 108 S.W. 745, 49 Tex.Civ. 
App. 314; St. Louis Southwestern R. 
Co. v. Lowe, (Civ.App.) 97 S.W. 1087; 
St. Louis Southwestern R. Co. v. Hall, 
(Civ.App.) 81 S.W. 571 [rev 85 S.W. 
186, 98 Tex. 480]; Galveston, ete., R. 
Co. vy. Puente, 70 S.W. 362, 30 Tex.Civ. 
App. 246; Williams v. Kane, (Civ, 
App.) 55 S.W. 974; Fuller v. State, 254 
S.W. 967, 95 Tex.Cr. 452; Williams v. 
State, 225 S.W. 178, 88 Tex.Cr. 214; 
Taylor v. State, 180 S.W. 242, 77 Tex. 


Cr. 632; Barrego v. State, 136 Sw. 
41, 61 Tex.Cr. 625; Melcek vy. State, 
24° S.W. 417533 Tex.Cr. 14: Coates 
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which answer is desired;?22 but, if a question, al- 
though in the alternative, is so framed as to suggest 
the answer, it is improper as leading,?* and accord- 
ingly the mere use of the words “whether or not” in 
putting a question does not necessarily prevent it 


from being objectionable.* 


v. State, 2 Tex.App. 16. 


W.Va.—State v. Henderson, 1 S.E. 
225, 29 W.Va. 147. 


[a] For example (1) in a prosecu- 
tion for assault, the question by the 
state of the prosecuting witness if 
he took hold of defendant to hold him 
or to fight him, to which he answered 
to hold him, was not leading. Bar- 


rego v. State, 136 S.W. 41, 61 Tex.Cr., 


625. (2) The question, “Was it or not 
necessary for the safety of car repair- 
ers to have a ladder with spikes in 
the bottom of it?’ was not leading. 
Missouri, K. & T. Ry. Co. of Texas v. 
Hedric, (Tex.Civ.App.) 154 S.W. 633. 
(3) In an action for personal injuries, 
a question to a witness: ‘Doctor, now 
state, was the condition indicated in 
regard to this man—is it permanent 
or not?” to which he answered: “In 
my opinion, the conditions that I 
found indicates that they were per- 
manent’’—was not leading. Freeman 


Ve uvietter,, 80) Sew. 190, 161 Vlex-.Civ, 
App. 569. 
‘[b] Whether or not.—(1) Ques- 


tion, “Tell the jury whether or not de- 
ceased had his hands open, down by 
his side, and whether or not he hit, 


clinched, or struck the defendant,” 
is not leading. Fuller v. State, 254 
Sw. 967, 95 Tex.Cr. 452: .(2) It is 


error to refuse to allow counsel to 
read to a witness who was present 
at the time and to ask him whether 
or not defendant used that language, 
or its substance. Fountain v. State, 
Giese lS) oe GasADD. b09. 6 C3)iacA 
question as to what was the impres- 
sion of the witness as to whether the 
car was coming toward him or not, 
and as to whether the train was com- 
ing toward him or going from him, is 
not leading. St. Louis Southwestern 
Ry. Co. of Texas v. Smith, (Tex.Civ. 
App.) 153 S.W. 391. (4) A question 
whether or not the tract mentioned in 
notice of sale was the same as the 
tract mentioned in land contract is 
not leading. Obering v. Swain-Roach 
Lumber Co., 155 N.E. 712, 86 Ind.App. 
632. (5) ‘Do you know whether or 
not Mr. D. bought cattle?” is not lead- 
ing. State v. Dundas, 121 So. 586, 168 
Lia. 95. 


22. St. Louis Southwestern R. Co. 
v. Lowe, (Tex.Civ.App.) 97 S.W. 1087; 
Williams v. State, 225 S.W. 173, 88 
Tex.Cr. 214; Taylor v. State, 180 S.W. 
242, 77 Tex.Cr. 632. 


[a] Tlustrations.—(1) A question 
whether defendant did or did not do 
certain things does not suggest 
whether the answer desired is yes or 
no. Williams v. State, 225 S.W. 173, 
88 Tex.Cr. 214. . (2) Question wheth- 
er or not deceased stopped running 
before he was killed. Taylor v. State, 
TKO SPAR PAC air aN Sl OL OSG LIRA MM (ED) 
Whether or not the witness saw the 
parties all the time before deceased 
was killed. Taylor v. State, supra. 


og) Ala.—Anniston  Miger'Co.” v. 
Southern R. Co., 40 So. 965, 145 Ala, 
351; Wilson v. State, 71 So. 971, 14 
Ala.App. 87. 


Ark.—Clark v. Moss),\11 Ark. 736. 


Ga.—Hicks v. Sharp, 15 S.H. 314, 
89 Ga. 311. 


Ill.—Chicago City R. Co. v. Shaw, 
77 N.EH. 139, 220 Ill. 582; Kramer v. 
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Riss, 77 Ill.App. 623. 


La.—State v. Coll, 83 So. 844, 146 
La. 597; State v. Johnson, 29 La.Ann. 
allyl 


Md.—Maryland, D. & V. Ry. Co. 
v. Brown, 71 A. 1005, 109 Md. 304. 


Mo.—McLean v. Thorp, 3 Mo. 215. 


N.H.—Page v. Parker, 40 N.H. 47; 
Willis v. Quimby, 31 N.H. 485. 


N.Y.—People v. Mather, 4 Wend. 
229, 21 Am.D. 122. 


Pa.—Commonwealth y. Zoltowski, 
92 A. 496, 246 Pa. 410. 


Tex.—Chicago, R. I. & G. Ry. Co. v. 


Taylor, (Civ.App.) 203 S.W. 90; Wil- 
liamson v. Chicago, ete, R. Co., 122 
SaWievso,  SiiapPex CivA pp: se b02i welts 


Worth, :ete., R. Co. v. Jones, 85 SOW. 
37, 38 Tex.Civ.App. 129. 


[a] In action for ejecting pas- 
senger, the question, “Did.said train- 
man abuse or lay hands on or other- 
wise assault plaintiff in any manner, 
or did he not do so?’’—is leading, 
and its anSwer properly excluded. 
Williamson v. Chicago, R. I. & G. Ry. 
Co., 122 S.W. 897, 57 Tex.Civ.App. 502. 


[b] Homicide.—(1) An objection 
to a question to a witness on direct 
examination, inquiring whether he at 
any time observed “a change of con- 
duct on the part of this defendant in 
regard to his mentality,’ as leading, 
is properly sustained. Commonwealth 
v. Zoliowski, 92 A. 496, 246 Pa. 410. 
(2) A question as to “whether or not 
the defendant was angry with M.,” de- 
ceased, “because he (defendant) 
claimed that M. was interfering with 
his (defendant’s) business,” is objec- 
tionable in form, being leading. State 
v. Coll, 83 So. 844, 146 La. 597. 


[c] Personal injuries.—(1) In a 
personal injury action, the question, 
“State whether or not at the time 

you signed this agreement 
. . . you relied upon the repre- 
sentations made by the claim 
agent,’ is leading and suggestive. 
Chicago, R. 1. & G. Ry. Co. v. Taylor, 
(Tex.Civ.App.) 203 S.W. 90. (2) In 
a personal injury action, the question 
to the engineer of a train, “State 
whether or not an engineer is expect- 
ed to report the condition of his en- 
gine, if it is in bad condition when he 
brings it in,’ is objectionable as lead- 
ing. Maryland, D. & 1 Ry CO. Ve 
Brown, 71 A. 1005, 109 Md. 304. 


{d] In prosecution for selling cot- 
ton seed on which there was unsatis- 
fied mortgage lien, the question to a 
woman hand of defendant “Did the 
defendant or not give you the money 
the proceeds of the seed cotton he sold 
to Mr. J. S. Pace?” defendant claiming 
that the mortgagee had assented to 
the sale so that defendant might give 
his hands some Christmas money, was 
formally objectionable as being lead- 
ing. Wilson v. State, 71 So..971, 14 
Ala.App. 87. 


24. Peebles v. O’Gara Coal Co., 88 
NB 166, 239 1115370) Pari 430111 App, 
8 TONG) MBanCleLUe Vi OV ty moat ING Eteacd I+ 
Willis v. Quimby, 31 N.H. 485, 490; 
Bryan Press Co. v. Houston, ete. R. 
Co., (Tex.Civ.App.) 110 S.-W. 99; Sea- 
go v. White, 100 S.W. +1015, 45 Tex. 
Civ. App. 53895 Continental Ins, .Co. 


[§ 681] dd. Compound Questions.?° 
is not necessarily leading because of a compound na- 
ture comprising a categorical or alternative question 
and a further question to be answered if the first is 
answered in a particular manner.?® 


[§§ 680-681 


A question 


vy. Cummings, (Tex.Civ.App.) 95 S. 


We 485 UR tae Worth "etc srs | CO-n ve 
Jones, 85 S.W. 37, 38 Tex.Civ.App. 
129. 


“To introduce a question with the 
words, whether or not, is a very com- 
mon course to avoid the objection that 
the question is leading, and in most 
instances this alternative form will 
obviate the objection, but there is no 
virtue in this form, if the question 
assumes such a form in other re- 
spects as to direct the attenton of the 
witness to the answe® desired, or if it 
embodies a fact so as to make yes or 
no a_ sufficient answer.” Willis v. 
Quimby, supra. 


: ee Propriety generally see supra 
26. Ala.—Davis v. Millings, 37 So. 


737, 141 Ala. 378. 


Fla.—Coogler v. Rhodes, 21 So. 109, 
38 Fla. 240, 56 Am.S.R. 170. 


Ga.—Sivell v. Hogan, 42 S.E. 151, 
115 Ga. 667. a 


el a Sew OBE v. Evans, 41 Ill. 
376. 


Ind.—Sievers v. Peters Box, etc, 
Cog DO pIN BS FSiicij an oe ae Nehs ee 8 Oy pd: 
Ind. 642. 


7 em v. Elkins, 39 N.H. 


Tex.—Southern Pac. Co. v. Gordon, 
(Civ.App.) 193 S.W. 471; Robert Lee 
First Nat. Bank v. Pearce, (Civ.App.) 


126 S.W. 285; Harvey v. State, (Cr.) 
53 S.W. 102. 
[a] Tllustrations.—(1) A question 


“whether or not there was any agree- 
ment as to your taking pos- 
session of the horse on default of 
payments, and if so, what. was that 
agreement?” is not leading. .Davis v. 
Millings, 37 So. 7387, 141 Ala. 378. (2) 
An interrogatory, “State whether or 
not you know that said Napoleon B. 
Rhodes ran a house of prostitution in 
the town of Brooksville 3; and, 
if yes, when and for how long a 
time?” is not leading. Coogler v. 
Rhodes, 21 So. 109, 38 Fla. 240, 56 Am. 
S.R. 470. (3) Interrogatories asking 
the witness whether or not defendant 
had been asked in his presence to de- 
liver certain cotton, whether defend- 
ant refused to deliver it, and whether 
he had ever heard a conversation be- 
tween certain parties, and, if so, to 
state what the conversation was, are 
not leading. Sivell v. Hogan, 42 S.E. 
151, 115 Ga. 667. (4) In trover for 
the conversion of a machine it was 
not leading for plaintiff to ask the 
witness, by whom he proved the de- 
mand, what, if anything, was said by 
plaintiff, at a certain time, about his 
interest in the machine. Swartwout 
v. Evans, 41 Ill. 376. (5) <A question, 
“After you saw the elevator a: 
What did Kaiser say about it, if any- 
thing?” was not objectionable as lead- 
ings Sievers, v..Peters Box, etc. Co., 
50 N.E. 877, 52 N.H. 399, 151 Ind. 642. 
(6) A question what, if anything, a 
certain person said on a certain sub- 
ject is not objectionable as leading. 
Robert Lee First Nat. Bank v. Pearce, 
(Tex.Civ.App.). 126 S.W. 285...(7) In 
a prosecution for seduction, a ques- 
tion to prosecutrix, “If there was any 
inducement or consideration for the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a eagtan eras 


§§ 682-684] 


[§ 682] ee. Questions in Form of Assertions.?* 
A question in the form of an assertion usually sug- 
gests an affirmative answer and is therefore ob- 


jectionable.?§ 
[§ 683] ff. Questions Assuming 


tions that assume unproved facts are leading.®° 
also, any question expressly or impliedly assuming a 
material fact not theretofore testified to, so that the 


first act of intercourse, state what it 
was,” was not leading. Harvey v. 
State, (Tex.Cr.) 53 S.W. 102. (8) 
Asking a witness to state whether or 
not he knew what caused a shed to 
fall and if so to state what it was, is 
not leading. Southern Pac. Co. v. 
Gordon, (Tex.Civ.App.) 193 S.W. 471. 


27. Necessity for questions on in- 
terrogation of witness see supra § 670 
text and note 2. 


28. Ala.—Woodall Vv. Western 
Union Tel. Co., 97 So. 830, 210 Ala. 
265; Nixon v. Pennington, 85 So. 562, 
204 Ala. 347; Bigham v. State, 82 So. 
192, 203 Ala. 162; Snyder v. State, 104 
So. 140, 20 Ala.App. 570; Burke v. 
State, 98 So. 310, 19 Ala.App. 418 [cert 
den 98 So. 312, 210 Ala. 471]; Wiger- 
aor v. State, 82 So. 635, 17 Ala.App. 
145. 


Ind.—Cook vy. State, 
191 Ind. 412. 


Iowa.—Thomas v. Wyckoff, 174 N. 
W. 26, 187 Iowa 148; State v. Peirce, 
159 N.W. 1050, 178 Iowa 417. 


Mo.—EHast Arkansas Lumber Co. v. 
Kelley, (App.) 247 S.W. 478. 


Tex.—Lentz v. Dallas, 72 S.W. 59, 
96 Tex. 258 [rev (Civ.App.) 69 S.W. 
166]; Capitol Hotel Co. v. Rittenber- 
ry, (Civ.App.) 41 S.W.(2d) 697; Con- 
tinental Ins. Co. v. Cummings, (Civ. 
App.) 95 S.W. 48. 


[a] Tillustrations.—(1) Where a 
witness in an action against a city for 
injuries caused by a defective side- 
walk, where the petition alleged that 
a grating where the injury occurred 
was originally too light, was asked, 
“Those grates were mighty light to 
start with?” the question was leading. 
Lentz v. Dallas, 72 S.W. 59, 96 Tex. 
258 [rev (Civ.App.) 69 S.W. 166]. 
(2) Where a witness who had testi- 
fied that an insurance agent was satis- 
fied with the examination of certain 
books after a fire, was asked, “‘He said 
he was satisfied?” the question was 
objectionable as leading. Continental 
Ins. Co. v. Cummings, (Tex.Civ.App.) 
95 S.W. 48. (3) A question, in form 
“there are indictments against a num- 
ber of fellows up there?” asked of a 
witness in a homicide case arising out 
of the killing of a sheriff in a raid on 
an illicit still, is objectionable as lead- 
ing. Bigham v. State, 82 So. 192, 203 
Ala. 162. (4) In an action for fail- 
ure to deliver a telegram, plaintiff's 
examination by his counsel, “Now 
these—the telegraph blanks—were al- 
ways lying with their face up, were 
they?” was leading. Woodall v. West- 
ern Union Telegraph Co., 97 So. 830, 
210 Ala. 265. (5) In a prosecution 
for assault to murder, a question by 
defendant’s counsel to defendant, 
“And Mr. S. jumped on you and gave 
you a licking?” was a leading ques- 
tion. Wigerfall v. State, 82 So. 635, 
17 Ala.App. 145. (6) In a prosecu- 
tion for larceny, the question to the 
witness, “He told you he lost his 
money in a poker game, and that the 
ecards had been marked or fixed?” is 
leading. Burke v. State, 98 So. 310, 
19 Ala.App. 418 [cert den 98 So. 312, 
210 Ala. 471]. (7) =‘&In prosecution 
for selling whisky, in which defend- 
ant had testified that she had no in- 


133 N.E. 187, 


‘ 
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answer may affirm such fact, is leading.*! 


[§ 684] gg. Particular Phrases. 
case that the use of a particular phrase may have the 


It is often the 


; effect of indicating what answer counsel desires and. 


Facts.2° Ques- 


So, 


terest in the place in which the liquor 
was claimed to have been sold, the 
exclusion of defendant’s answer to 
a question propounded by her own 
counsel, “You do not get any profit 
out of it?’ is not abuse of discretion, 
the question being improper, in that 
it constituted assertion of fact by 
counsel examining his own client. 
Cook v. State, 133 N.E. 137, 191 Ind. 
412. (8) The question on direct ex- 
amination, “The county attorney did 
suggest to you and defendant that if 
a warrant was desired you could get it 
at the police station or the justice 
court?” is leading. State v. Peirce, 
159 N.W. 1050, 178 Iowa 417. (9) 
Statement by counsel, while examin- 
ing architect suing for fees, that 
architect meant his contract would 
hold good if a different kind of build- 
ing than that provided for in the con- 
tract was built, is a leading question. 
Capitol Hotel Co. v. Rittenberry, (Tex. 
Civ.App.) 41 S.W.(2d) 697. (10). In 
an ejectment action to establish a 
boundary line, the question, ‘“And you 
were running this line according to 
the field notes?’ is objectionable as 
leading. Nixon v. Pennington, 85 So. 
562, 204 Ala. 347. (11) Ina broker’s 
action for commission on sale of a 
farm, the question to the purchaser, 
“The fact that [plaintiff] broker stat- 
ed that he would not buy the farm, 
it was full of gulleys, and things of 
that kind, led you to believe that you 
would not buy the place?” is leading. 
Thomas v. Wyckoff, 174 N.W. 26, 187 
Iowa 148. (12) In an action for the 
balance of the purchase price of lum- 
ber, in which the defense of settle- 
ment of a disputed balance was inter- 
posed, the question, “You disputed 
over it?” is leading and suggestive. 
East Arkansas Lumber Co. v. Kelley, 
(Mo.App.) 247 S.W. 478. 


29. As improper generally see in- 
fra §§ 704-707. 


30. Ala.—Smith v. S. H. Kress & 
Co., 98 So. 378, 210 Ala. 436. 


Ill.— Sandberg, v. Brinks Chicago 
City Express Co., 151 Ill.App. 623. 


La.—State v. Ciaccio, 112 So. 486, 
163 La. 5638. 


Miss.—Turney v. State, 
104, 47 Am.D. 74. 


N.H.—Steer v. Little, 44 N.H. 613; 
Willis v. Quimby, 31 N.H. 485. 


Tex.—Carter v. State, 127 S.W. 215, 
DOW Re eL, 5 Lon 


[a] Thus a question as follows is 
leading as assuming the existence of 
a fact in dispute: ‘‘And at the same 
time you settled your claim for dam- 
ages with the Union Traction Com- 
pany for $75, didn’t you?” Sandberg 
v. Brinks Chicago City Express Co., 
151 Fil.App. 623. 


31. Smith v. 8S. H. Kress & Co., 98 
So. 378, 210 Ala. 436. 


[a] For example, in an action for 
false imprisonment, where plaintiff 
testified as to matters tending to show 
duress of body and mind at the time, a 
question as to what “they” asked her 
to say was improper as leading be- 
cause assuming that she was asked 
to talk. Smith v. S. H. Kress & Co., 
98 So. 378, 210 Ala. 436. 


16 Miss. 


thus render the question objectionable.®? 
of such phrases as “didn’t,’?? “does it not,”°+ “did 
you,’?> “you didn’t,”8*° “have you or not,”8" “was 
not,”’* “asa matter of fact,’>® “isn’t ita Tact,”=2 


So the use 


‘ 
32. See cases infra this section. 


33. Sovereign Camp, W. O. W. v. 
Colvin, 119 So. 635, 218 Ala. 616; Flem- 
ing v. Lunsford, 50 So. 921, 168 Ala. 
540; Louisville & N. R. Co. v. Aber- 
crombie, 84 So. 423, 17 Ala.App. 233; 
State v. Peirce, 159 N.W. 1050, 178 
Iowa 417; International & G. N. R. 
Co. v., Dalwigh, 51 S.3W.. 500, 92 tex. 
655; Collins v. Janesville, 87 N.W. 
241, 1087, 111 Wis. 348. 


[a] For example, in an action for 
injuries in overturning of buggy when 
horse became frightened by the rush 
and whistle of a passing train, the 
question by defendant’s counsel to 
defendant’s witness, “That blast of 
the whistle scared the horse, didn’t 
it?” is objectionable as leading, and 
calling for the conclusion of the wit- 
ness as to the very question being 
submitted to the jury. Louisville & 
N. R. Co. v. Abercrombie, 84 So. 423, 
17 Ala.App. 233. 


34. City of Baltimore v. State, 126 
A. 130, 146 Md. 440. 


35. Central of Georgia Ry. Co. v. 
Thomas, 104 So. 559, 20 Ala.App. 617; 
Commonwealth v. Pelletier, 162 N.E. 
308, 264 Mass. 221. 


[a] For example, in a passenger’s 
action for injuries, the question asked 
defendant’s witness, ‘You never felt 
unkindly toward the boy, did you?’’ 
was properly excluded as _ leading. 
Central of Georgia Ry. Co. v. Thomas, 
104 So. 559, 20 Ala.App. 617. 


36. State v. Peirce, 159 N.W. 1050, 
178 Lowa 417. 


[a] For example (1) ‘‘You didn’t 
tell this to the county attorney when 
he was trying his level best to get you 
to tell the truth, did you?” State v. 
Peirce, 159 N.W. 1050, 178 Iowa 417. 
(2) The question to a witness on re- 
direct examination, “And you didn’t 
testify before the grand jury about 
defendant telling D. to go away, did 
you?” was leading. State v. Peirce, 
supra. 


37. Friedmann v. McGowan, 42 A. 
723, 17 Del. 436. 


38. St. Louis Southwestern R. Co. 
¥: bamesten, (Tex.Civ.App.) 125 S.W. 


39. Pettus v. Louisville & N. R. 
Co., 106 So. 807, 214 Ala. 187; State 
v. Peirce, 159 N.W. 1050, 178 Iowa 417. 


_[a] Illustrations.—(1) The ques- 
tion, “As a matter of fact defendant 
didn’t ask you to get any warrant, did 
he?” is leading. State v. Peirce, 159 
N.W. 1050, 178 Iowa 417. (2) In an 
action against a railroad for burning 
of timber, the question, “As a matter 
of fact, 1f you had not been burning 
off the grass and weeds on the track 
that was there at that time, on the 
right of way, up on the bank, it was 
still there?” was properly excluded 
as leading. Pettus v. Louisville & 
N. R. Co., 106 So. 807, 214 Ala. 187. 


40. State v. Peirce, 159 N.W. 1050, 
178 Iowa 417; State v. Gains; 124 So. 
672, 169 La. 141; Mohler v. Common- 
wealth, 111 S.E. 454, 132 Va. 713. 


[a] MTllustrations—(1) ‘And isn’t 
it a fact that H. tried to get you to 
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“was it not a fact that,’4! “the facts are,”*? “that is 
true, isn’t it,”’42 “isn’t,”’44 “wouldn’t it be,”45 “don’t 
you know,’’#® “you don’t mean,”47 “tell the jury i 
“state whether or not,”4® “you remember .. . 
you did not say,’”®° “you had reason to believe 
. . . didn’t you,”>! “you don’t know, of course, 
may well serve to indicate what is desired in the way 


state you heard defendant say to D. 
in substance, ‘I didn’t want you here 
any more,’ and ‘Go away?’” is lead- 
ing. State v. Peirce, 159 N.W. 1050, 
178 Iowa 417. (2) Where a witness 
was apparently not as emphatic in his 
imputations against accused as was 
expected, it was improper for the com- 
monwealth’s attorney to ask him 
whether it was not a fact that de- 
fendant’s conduct and actions “told 
you and me to go on ahead,” thus 
conveying his own more positive im- 
‘pression of defendant’s, guilt. Mohler 
v. Commonwealth, 111\S.H. 454, 132 
Van 113. 


41. Hoagland v. Canfield, 160 F. 
146; Knott v. State, 96 So. 731, 19 Ala. 
App. 258. 

fa] For example, in a prosecution 
for murder, defendant’s counsel’s in- 
terrogation as to whether it was nota 
fact that defendant took his pistol be- 
cause he was a game warden in the 
county was leading. Knott v. State, 
96 So. 731, 19 Ala.App. 258. 


42. State v. Peirce, 159 N.W. 1050, 
178 Iowa 417. : 


Tllustration.—The question to 


[a] 
a witness, on direct examination, 
“Well, the facts are that from the 


time defendant was elected chief, and 
you commenced paying protection 
money, did you continue there at the 
Grand Hotel and sell beer at 50 cents 
a bottle, as much as a case a day, and 
continue to do that up to February of 
this year, without molestation; is 
that right?’—was leading. State v. 
Peirce, 159 N.W. 1050, 178 Iowa 417. 


43. State v. Peirce, supra. 


[a] fllustration.—The question to 
a witness, on direct examination, “You 
do know counsel said a minute ago 
$50 of the $140 was remitted at the 
time, and you didn’t get any of it; 
that is true, isn’t it?’—-was leading. 
State v. Peirce, 159 N.W. 1050, 178 
Iowa 417. 


44. Huntington v. Lusch, 70 N.E. 
402, 33 Ind.App. 476. 


45. Prather v. Chicago Southern 
R, Co.,. TUIN-E: 430, 221 Ill. 190. 


46. Williamson [Iron Co. v. Mc- 
Queen, 40 So. 306, 144 Ala. 265. 


47. McQueen vy. Jones, 145 So. 440, 
226 Ala. 4. 

[a] For example, the question toa 
witness, “You don’t mean to tell jury 
right side of road was clear?” is prop- 
erly refused as leading. McQueen vy. 
Jones, 145 So. 440, 226 Ala. 4. 


4S. Andrews v. State, 48 So. 858, 
159 Ala. 14. 


49, Willis v. Quimby, 31 N.H. 485; 
Hopper v. Com., 6 Gratt. (47 Va.) 684. 
But compare State v. Henderson, 1 S. 
B.. 225, 29 W.Va. 147. 


50. State v. Peirce, 159 N.W. 1050, 
178 Iowa 417. 


[a] For example, the question to 
a witness, ‘And you remember that 
when you were before the grand jury 
that you did not say you had been 
notified of raids by defendant, didn’t 
you?” was leading. State v. Peirce, 
159 N.W. 1050, 178 Iowa 417. 
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State v. Peirce, supra. 


[a] For example, the question toa 
witness on direct examination, “You 
had reason to believe that defendant 
was endeavoring to poison your mind 
against D., didn’t you, from the state- 
ment he made to you similar to what 
you have recited here on cross-exam- 
ination?’’—was_ leading. State v. 
Peirce, 159 N.W. 1050, 178 Iowa 417. 


52. Harrison v. State, 191 S.W. 
548, 80 Tex.Cr. 457. 


53. [a] In prosecution against 
husband for abandoning his family, 
where witnesses for defendant testi- 
fied that they had visited defendant’s 
wife before she was married, ques- 
tion, “Did you, during that time, take 
any liberties with her person?” was 
leading. Wester v. State, 38 So. 1010, 
142 Ala. 56. 


[b] In action for attorney’s fees, 
a question, “Did Mw H. deny that he 
agreed to give Mr. G.’s business his 
entire attention?” is leading. Greene 
v. Hereford, 95 P. 105, 12 Ariz. 85. 


[c] Alienation of affection suit.— 
(1) <A question of defendant, as to 
whether she wrote certain letters with 
the intention to induce plaintiff’s hus- 
band to leave her, is leading. Lupton 
v. Underwood, 85 A. 965, 26 Del. 519. 
(2) Question as to whether wife 
was taken in by defendant at a cer- 
tain time is leading. Bryson v. Baum, 
(Mo.) 278 S.W. 412. (3) In a wife’s 
action against her mother-in-law, 
where a witness testified as to hav- 
ing rented a farm to plaintiff’s intend- 
ed husband, at which time the witness 
was informed of the approaching mar- 
riage and as to having countermanded 
such agreement, a question, “Did the 
countermanding of the leasing of your 
place to him have anything to do 
with his mother’s attitude toward his 
marriage?” is objectionable as being 
leading and suggestive. Snyder v. 
Snyder, 131 N.H. 248, 76 Ind.App. 9. 


[dad] Bankruptcy.—On an issue as 
to whether certain paint returned by 
a bankrupt to claimant had been sold 
to the bankrupt or was on consign- 
ment, a salesman of the bankrupt was 
asked, ‘‘That the stock of paint then 
was taken by inventory and payment 
was then made to W. Paint Company; 
that is, the proceeds of the sales for 
the previous year were turned over to 
the W. Paint Company less commis- 
sion?’” It was held that such ques- 
tion was leading and suggestive. In 
re Wright-Dana Hardware Co., 199 
EB. 632. 


[e] Contract action.—In an action 
for the contract price of a shaft fora 
vessel, where the principal issue was 
whether the shaft, as delivered, met 
the requirements of the contract, a 
question to plaintiff’s witness whether 
the shaft on delivery was in the con- 
dition required by the statute was 
objectionable as leading. Stockton 
Iron Works v. Walters, 123 P. 240, 18 
Cal.App. 373. 


[f] Foreclosure.—The exclusion, 
as leading, of questions as to plain- 
tiff’s conception of a personal note and 
as to whether security was released is 
not erroneous. Clancey v. Blickem, 
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of an answer and thus render the question objection- 


In the notes 


226 N.W. 763, 55 S.D. 566. 


[g] Homicide.—(1) In a trial for 
murder, a question, “Tell the jury if 
you saw the pistol balls near the wa- 
tering tub,’ is leading. Andrews v. 
State, 48 Se. 858, 159 Ala. 14. (2) A 
question, ‘“‘Who was after him?” re- 
ferring to defendant, is leading and 
suggestive. Bishop v. State, 61 So. 
820, 181 Ala. 85. (3) A question, to 
a witness for defendant as to wheth- 
er she was expectihg to hear shots 
is leading. Barlew xy, State, 57 So. 601, 
5 Ala:App. 290-[cert’ den 61 So. 912, 
181i Ala. 88]. (4) Question asked ac- 
cused by his own counsel whether he 
shot deceased on purpose is leading. 
Campbell v. State, 69 So. 322, 13 Ala. 
App. 70. (5) Question, ‘Did D. strike 
the first lick?’ was leading. Daniel 
v. State, 71 So. 79, 14 Ala.App. 63 [cert 
den 72 So. 1019,.196 Ala. 700]. (6) 
Questions to defendant’s witness 
whether deceased looked as if he was 
looking for some one, and whether de- 
ceased had the appearance of waiting 
for some one, were improper and lead- 
ing. Randall v. State, 72 So. 214, 14 
Ala.App. 122. (7) A question, “Ask if 
you would say that a man against 
whom you had heard these things re- 
ported was a man of good character; 
you know as a matter of fact that this 
man didn’t steal that mule, don’t 
you?” is leading. Rogers v. State, 75 
So. 264, 16 Ala.App. 58 [cert den 76 
So. 997, 200 Ala. 699]. (8) Question 
to defendant’s witness on direct exam- 
ination, ‘Was he staggering around?” 
is leading. Stinson y. State, 135 So. 
571, 223 Ala. 327. (9) A question as 
to whether anyone from a certain 
house occupied by named persons tele- 
phoned the witness to send defendant 
to the house is leading. Russell v. 
State, 97 So. 845, 19 Ala.App. 425. 
(10) A question as to whether de- 
ceased and accused had been working 
together making liquor is leading, 
Mills v. Commonwealth, 42 S.W.(2d) 
505, 240 Ky. 359. (11) Asking a wit- 
ness whether he went to codefendant’s 
house to make péace between code- 
fendant and decedent is leading. 


“state Vv. Price, 74 ‘SHI 587, 158 N.C. 


641. (12) A question asked defend- 
ant, “Were you and [deceased] on 
friendly terms?” is leading. Hill v. 
State, 46 So. 864, 156 Ala. 3. 


[h] In prosecution for incest, a 
question to the prosecutrix by the dis- 
trict attorney whether she went to de- 
fendant’s bed every time because she 
was afraid of him is objectionable as 
leading. Bohannon vy. State, 204 S.W. 
PKGS.-S4eMexCr: es. 


[i] Liquor prosecution. — (1) A 
question asked defendant whether 
a man with him at the time he was 
arrested ran away after “they got 
after’ defendant, is leading. Russell 
v. State, 101 So. 71, 20 Ala.App. 68. 
(2) In a prosecution for illegal pos- 
session of intoxicating liquor, found 
in a bag which belonged to accused, 
questions to a witness, “You are not 
positive of the exact language, are 
you?” and “At the time of the con- 
versation did G. tell you or some one 
in your presence that this bag be- 
longed to some one else?” are leading 
in form. State v. Gates, 204 N.W. 350, 
52 N.D. 659. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sidered that the questions were not of such an objec- | tionable character in this respect as to require their 


[ij] Malicious prosecution. — A 
question to a witness who had assist- 
ed the trial of the case in the criminal 
eourt, “The evidence introduced by 
Lewis [plaintiff] was, in substance 
and effect, that he was on the prem- 
ises when he got the notice not to 
enter?” is objectionable as leading. 
Fowlkes v. Lewis, 65 So. 724, 10 Ala. 
App. 548. 


{k] Negligence actions. — (1) In 
an action for death of a child from 
falling into a ditch containing pools of 
hot water, questions to witnesses 
as to whether children habitually 
played about the pool are leading. 
Thompson v. Alexander City Cotton 
Mills Co., 67 So. 407, 190 Ala. 184, Ann. 
Cas.1917A 721. (2) Ina personal in- 
jury action, questions as to whether 
there was any time as long as a week 
after the accident that the witness did 
not see plaintiff, whether the witness 
noticed any change in plaintiff's ap- 
pearance during that time, and wheth- 
er they exchanged visits nearly every 
day, are leading. Birmingham Ry., 
Light & Power Co. v. Wiggins, 54 So. 
189, 170 Ala. 540. (3) Questions 
whether it was possible to see a road 
coming into the highway and whether 
there was enough space for defend- 
ant’s car to pass behind another car 
are improper as leading. McQueen v. 
Jones, 145 So. 440, 226 Ala. 4. (4) In 
an action for injuries received 
through the alleged negligence in 
starting the car while plaintiff was in 
the act of raising her foot to the plat- 
form, the defense being that plaintiff 
did not intend to become a passenger 
on the car, but intended to get off 
again because her friend whom she 
was looking for was not on the car, a 
question on direct examination, ask- 
ing plaintiff to state whether or not 
when she “stopped at that point” it 
was with the intention of taking the 
car to her home, is leading and sug- 
gestive. Hatcher v. Quincy Horse Ry. 
& Carrying Co., 193 Ill.App. 590. [aff 
1 INVES, 1.005;,272 Ell. 34:71 6(5)-An-an 
action for damage to land caused by a 
negligent fire, the question to a wit- 
ness, “What would the land sell for 
now—$23 per acre?” is leading. Pa- 
tillo v. Camp Mfg.. Co., 98 S.H. 323, 
177 N.C. 156; Bradley v. Camp Mfg. 
Cope I8eS Shs, 1G INC. 153..506)5 ain 
an action to recover for the death of 
plaintiff’s husband, where she testifies 
that she has no definite knowledge as 
to the amount of business transacted 
by him, or the profits therefrom, ques- 
tions to the wife suggesting figures as 
to the amount of business done and 
the profits derived therefrom, all of 
which should have been within the 
wife’s knowledge, are improper as 
leading. Buckman y. Philadelphia & 
RVR) (Con > @AL! 10695 22:7) Pan 277. 
(7) Plaintiff was injured, while help- 
ing to erect a coal derrick, by over- 
balancing of a brace being moved un- 
der supervision of defendant’s fore- 
man. In a suit for the injuries the 
foreman, after ‘explaining how the 
accident occurred, was asked by plain- 
tiff if there was any way for him to 
prevent plaintiff from getting hurt 
after the brace was overbalanced. It 
was held that the question was lead- 
ing. Houston & T. C. R. Co. v. John- 
son, (Civ.App.) 118 S.W. 1150 [aff 127 
S2W 4539, 9103, Tex. 3207. i(8).. Invwan 
action against a railroad company for 
the death of a freight trucker, a ques- 
tion to a witness if it was a common 
and frequent custom for freight 
truckers to help the: yard clerk in 
sealing cars is objectionable as léad- 
ing. St. Louis Southwestern Ry. Co. 
of Texas v. Langston, (Tex.Civ.App.) 
125 S.W. 334. (9) In an action against 
a railroad for the burning of timber, 


the question asked a section fore- 
man, “If you had not been burning 
off the grass and weeds on the track 
that was there at that time, on the 
right of way, up on the bank, it was 
still there?” is properly excluded as 
leading. Pettus v. Louisville & N. R. 
Coie LOGMSo? 13.07,0 2148 Ala. M03 Ta 4 C0) 
In a negligence action for personal 
injuries, the question, “State whether 
you have had trouble in getting rid 
of your urine?” is technically objec- 
tionable as leading. Indiana Utilities 
Co. v. Wareham, 118 N.E. 572, 66 Ind. 
App. 542. (11) Ina personal injury 
action, the question, ‘Did he (de- 
ceased) appear to be drinking or un- 
der the influence of liquor?’ is lead- 
ing. Jefferson County Burial Soc. v. 
Cotton, 1383 So. 256, 222 Ala. 578. (12) 
In a personal injury action, the ques- 
tion, “Now, I would ask if it (plain- 
tiff’s condition) was noticeable to the 
extent of causing comment among 
other employés?” is objectionable as 
leading. Conley v. Lafayette Motor 
Car ’Co., 222 S.W. 165, 204 Mo.App. 
37. (18) Excluding defendant rail- 
road’s question whether plaintiff 
“wasn’t faking his injuries’ could be 
sustained as a leading question put 
by defendant to its own witness. Mo- 
bile & O. R. Co. v. Watson, 130 So. 
LOOY 227 VAlales3852° Cl4)ie Intan ae= 
tion for an injury to plaintiff’s horse 
and carriage due to a collision after 
dark, plaintiff's witness testified that 
he was riding on the highway with 
another bicycle rider about half an 
hour before the collision, and that his 
companion ran into defendant’s car- 
riage, which was diagonally across 
the street. He was then asked if 
there was anything there to indicate 
that the carriage was there until he 
got onto it with his bicycle. It was 
held that the question was properly 
ruled out as leading in form. Nesbit 
V., Crosby,.51, A. 550,74; ‘Conn: 554; 
(15) <A question whether instructions 
were given by those in charge ‘about 
picking out quick and active men [to 
work at the shears], so that they 
might get away from the shears in 
ease of an accident,” is leading. 
Pacheco v. Judson Mfg. Co., 45 P. 833, 
113 Cal. 541. 


[1] In action on note (1) given as 
deposit on purchase of land, where the 
defense was fraud, the court properly 
excluded the questions to the broker, 
“You all agreed between yourselves 
that Mr. Z. was to write down in the 
agreement all the promises and all 
the obligations of the parties, did you 
not?” and ‘‘Now, so far as you have 
heard them say there, at the time they 
negotiated this transaction, they re- 
lied upon your recommendation, is 
that right?” being irrelevant and im- 
proper in form. Silverman vy. Roth- 
farb, 142 N.B. 152, 247 Mass. 456. (2) 
A question asking defendant whether 
he had ever executed a promissory 
note to plaintiff as alleged in the first 
count of the amended complaint is 
objectionable as leading. Davis v. 
McEwen Bros, 193 F. 305, 113 C.C.A. 
229. 


[m] Action for insurance.—W here 
it is sought to avoid a policy on the 
ground that insured represented to 
the insurance agent that the building 
contained less than fifteen rooms, it 
is proper to exclude, as leading, a 
question asked the agent by insurer as 
to whether insured stated to him that 
the building contained less than fif- 
teen rooms. Yoch v. Home Mut. Ins. 
cee 449 Piso, DiinCal +503) sar Li RA: 
857. 


{n] In action to recover strip of 
land, a question asked a surveyor 
as to whether in running a survey he 


ran it from a certain corner was prop- 
erly excluded as leading. Smith v. 
Bachus, 70 So. 261, 195 Ala. 8. 


[o] Proceedings to confirm assess- 
ment.—A question in chief, asked a 
witness in proceedings to confirm an 
assessment for the cost of a street 
improvement, as to whether the as- 
sessment exceeds the benefits that the 
property will derive from the im- 
provement, is objectionable as lead- 
ing. City of Kankakee v. Illinois 
Cent. R. Co., 101 N.E. 592, 258 Ill. 368. 


{[p] Robbery.—Where one was be- 
ing examined as a witness for defend- 
ant charged with robbery, the ques- 
tion, “State if at any time over there 
G. T. took that man’s pocket-book and 
put it in the tool box in your car,” 


was leading. Hood v. State, 92 So. 
30, 18 Ala.App. 287. 
[aq] Specific performance.—In a 


suit. for specific performance, it was 
not error to exclude, as leading, the 
question, “Did you understand that it 
was a deed to carry out the contract?” 
eee v. Allen, 106 S.E. 81, 151 Ga. 
278. 


{r] In trespass for-the taking of 
plaintiff's mules, where one of the de- 
fendants, the sheriff, testified that he 
was paid twenty-five dollars for every 
mule lost by the army in that locality 
and located by him, and it was claim- 
ed that the mules in question had 
been so lost, a question to him, “Was 
part of this money paid for the taking 
of said mules?’ is objectionable as 
leading. Fulgham v. Carter, 37 So. 
9312, 142 Ala./227. 


[s] Will contest.—Questions ask- 
ing a witness to state “what difference 
you saw or observed in her physical 
condition or the condition of her mind 
from the past years and the last two 
years,” and ‘what you observed in her 
mind as to whether she could remem- 
ber or concentrate her mind,”’ are ob- 
jectionable as leading in character. 
In re Martin’s Will, 142 N.W. 74, 166 
Iowa 233. 


{t] Questions as to statements 
previously made by witness.—(1) The 
question whether the witness told de- 
fendant that the law was after him 
is improper as leading. Gholston v. 
State, 130 So. 69, 221° Alas 556.922) 
In an action against a railroad for the 
burning of timber, the question, “Is it 
a fact that you testified at former 
trial that you could not burn it off 
until you got the wind exactly right,” 
is leading. Pettus v. Louisville & N. 
R. Co., 106 So. 807, 214 Ala. 187 (where 
it was not stated that the purpose of 
the question was to refresh the wit- 
ness’ memory). (3) In a civil action 
for damages for slander, an objection 
to a question asked of the defendant, 
“Did you call him a thief,” was prop- 
erly sustained on the ground that the 
question was leading and suggestive. 
Koontz v. Weide, 208 P. 651, 111 Kan. 
709. (4) The question whether plain- 
tiff did not tell her attorney that the 
mule was struck just as she had told 
the jury is leading. Baker v. Thom- 
as, (Dex: Civ/App:) 201 Si Weald 


fu] Questions as to statements or 
directions by, or conversations be- 
tween, other persons.—(i) Asking a 
question relative to a conversation by 
stating the substance thereof and 
then asking the witness whether such 
was the substance of the conversation 
is objectionable as leading. Busch v. 
Robinson, 81 P. 237, 46 Or. 539 (asking 
what the conversation was is the 
proper way to make the inquiry). (2) 
Questions as to what insured told the 
witness about having diabetes are im- 
proper as leading. Missouri State 


522 


[70 C.J.] 


exclusion.®4 


Life Ins. Co. vy. Young, 38 F.(2d) 399. 
(3) In a patient’s action against a 
surgeon for negligent treatment of an 
injury, a question whether the sur- 
geon admitted it was his fault is prop- 
erly excludéd as leading. Hester v. 
Hord, 130 So. 208, 221 Ala. 592. (4) 
A question on direct, examination, 
“Didn’t Mr. Thompson say to your 
father he was getting good and tired 
of the way he was doing?” is objec- 
tionable as leading. Sovereign Camp, 
WirOw Weevi Colvines 119 "So: 6385, 218 
Ala. 616. (5) A question whether de- 
fendant, at the time he was going 
with another, told the witness that he 
was going to get something that such 
other had told defendant he had trad- 
ed for, is leading. Williams v. State, 
136 So. 840, 24 Ala.App. 446 [cert den 
136 So. 841, 223 Ala. 557]. (6) The 
question whether the witness heard 
accused’s wife say: “Run! Run! 
They are shooting at us. They havea 
pistol” is properly excluded as lead- 
ing. James v. State, 72 So. 299, 14 
Ala.App. 652. (7) In a prosecution 
for carrying a concealed pistol, an ob- 
jection to a question, asked of defend- 
ant’s witness on direct examination, 
“Tsn’t it a fact-that Mr. T. C. W. told 
you last spring, before the grand jury 
met in March, that he was going to 
get five true bills against this defend- 
ant, . and that he wanted you 
as a witness, and if you did not tell 
the truth he would twist your tail?” 
is properly sustained, the question 
being leading. Woods v. State, 90 So. 
52,18 Ala.App. 123. (8) Exclusion of 
the question, ‘Had you had reported 
to you before you made the arrest the 
fact that . Cplaintiff] had 
stated to W. and H. he was going to 
lay around and beat Mr. S. up before 
he went away?’ is proper because 
question is offensively leading. Cen- 
tral Iron & Coal Co. v. Wright, 101 
So. 815, 20 Ala.App. 82 [cert den 101 
So. 824, 212 Ala. 130]... (9) im an. ac- 
tion for work and materials furnished 
in constructing a building, a question, 
“Didn’t [plaintiff] refuse to pay you 
in full for your services on the ground 
that it was not first-class work?” is 
properly excluded as leading. Flem- 
ing v. Lunsford, 50 So. 921, 163 Ala. 
540. (10) In a prosecution for rioting 
as defined in Burns St. Annot. (1914) § 
2334 (Acts [1905] p 685 § 438), defend- 
ants’ counsel recited a Supposed ques- 
tion and answer of thirty-seven words 
and asked a witness for the defense 
if he heard one of the mine bosses 
and defendant B, respectively, ask 
and answer that question in that 
way; sustaining of objection that the 
question was leading is proper. Bolin 
v. State, 139 N.E. 659, 193 Ind. 302. 
(11) In a prosecution for assault, the 
sheriff’s testimony that defendant’s 
hired man told him a different story 
than defendant is inadmissible as 
hearsay, when concerning matter not 
occurring in defendant’s presence, and 
the question whether the hired man 
told a different story is objectionable 
as leading. State v. Russell, 204 N.W. 
271, 200 Iowa 335. (12) A question 
to a witness, on direct examination, to 
“tell the jury if C. said there, in your 
presence and in the presence of P., 
‘IT don’t know what made me do it,’” 
is properly excluded as leading. Cox 
v. Commonwealth, 273 S.W. 515, 209 
Ky. 787. (13) The question, “Did he 
[plaintiff] say whether or not Hollis 
would direct you what to do?” is lead- 
ing. Smoot v. Dennison, (Mo.App.) 
196 S.W. 1018. (14) In an action in- 
volving the issue of whether there 
was a usurious agreement between 
plaintiff bank and defendant maker 
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|  [§ 686] (c) When Leading Questions Permissible 


of notes, requiring defendant to main- 
tain twenty per cent of indebtedness 
on deposit, the question, “Did .. . 
instruct you to maintain a balance of 
20 per cent. of the indebtedness of 
(defendant) with (plaintiff) bank?” 
is leading. Fidelity Bank v. Wysong 
& Miles Co., 98 S.E. 769, 177 N.C. 284. 
(15) In a prosecution for homicide, 
questions to a witness for defendant 
whether he could recall how many 
times, either in the yard or after he 
got defendant in the house, deceased 
had made threats against defendant 
as to what he would do, what deceased 
said to defendant in the yard just be- 
fore the witness got them apart, 
whether deceased told defendant he 
was going to kill him, and as to what 
deceased said he was going to do to 
defendant, are objectionable as lead- 
ing. State v. Williams, 83 S.E. 714, 
168 N.C. 191. (16) A question asked 
a witness regarding an alleged dying 
declaration. of decedent, ‘‘Didn’t he 
say, ‘He murdered, me, doctor’?”’ is 
leading, and an objection on that 
ground should have been sustained. 
Mulkey v. State, 118 P. 532, 5 Okl.Cr. 
WD: (17) Where, in an action for 
breach of marriage promise, the court 
gave defendant opportunities in reply 
to leading questions to repeat the 
statements made by® plaintiff on the 
occasion of his visiting her after she 
had been informed of his determina- 
tion to break the engagement, it is not 
error to sustain an objection to a lead- 
ing question as to what statements 
plaintiff had made on the occasion in 
question. Fisher v. Barber, 130 S.W. 
871, 62 Tex.Civ.App. 34. ‘ 


54. [a] Assault with intent to 
kili.—(1) Question, “Did defendant 


say that this is the spirit level that 
he... hit 


é . . . With?” is not lead- 
ing. Holcombe v, State, 82 So. 630, 17 
Ala.App. 91. (2) The solicitor’s ques- 
tions to the state’s witness, “Do you 
know whether . . defendants were 
drunk?’ ‘‘Were they drinking?” and 
“Had they been drinking some whis- 
ky?” are not leading. State v. Jerni- 
gan, 153 S.E. 480, 156 S.C. 509. 


{[b] Burglary.—Where the wife of 
the person named in an indictment 
for burglary as the owner of the 
house entered was asked whether or 
not she had ever given defendant, her 
grandson, permission to come to the 
house whenever he wanted to, and it 
appeared from the bili of exceptions 
that the witness would have answered 
in the affirmative, the question is not 
objectionable as a leading question. 
McKinney v. State, 140 S.W. 344, 63 
Tex.Cr. 470. 


[ec] In prosecution for having in 
possession certain keys as burglar’s 
tools or implements with intent to 
commit the crime of burglary, in vio- 
lation of Code Suppl. (19138) § 4790, 
a question to a police officer, a wit- 
ness, as to what such keys could be 
used for, is not improper as leading. 
State v. Kappen, 180 N.W. 307, 194 
Iowa 19 


{d] Contract action.—Where it is 
shown in an action for compensation 
for work on a building that in the 
construction some wood was used for 
“trim” as a substitute for other kinds 
of wood called for in the specifica- 
tions, a question to defendant, the 
owner of the building, whether the 
substitution was made by his author- 
ity, is not objectionable as leading. 
Ripley v. Wenzel, (Tex.Civ.App.) 139 
S.W. 897. 


{e] Forcible detainer.—In pro- 
ceedings of forcible detainer, where 


defendant’s counsel asked him wheth- 
er a contract for a second year’s let- 
ting had been made between him and 
plaintiff landlord, to which he gave 
an affirmative answer, the question 
was improper as leading. Gault v. 
Carpenter, 218 S.W. 254, 187 Ky. 25. 


{f{] Forgery.—(1) A question ask- 
ed a State’s witness as to whether he 
authorized defendant to sign the wit- 
ness’ name to a check is not leading. 
Douglass v. State, 148 S.W. 1089, 67 
Tex.Cr. 431. (2) Where, the person 
whose name was forged testified as a 
witness that about the time of the 
offense defendant ‘took a notion to 
go away,’ and the state then asked, 
“You say on Monday he said he had 
to go away?” the question is not ob- 
jectionable as leading. Bolton v. 
State, (Ala.) 40 So. 409. (3) Where, 
on an indictment forforgery in alter- 
ing the findings inxa civil case, to 
which defendant was a party, while 
the findings were in the office of de- 
fendant’s attorney, the clerk, having 
testified that he kept them behind a 
pile of blanks in a certain case, was 
asked, “Could any one see them there, 
on looking at the case, without reach- 
ing behind the blanks?” the question 
is not leading. State v. Kidd, 56 N. 
W. 263, 89 Iowa 54. 


[g] HMomicide.—(1) An inquiry as 
to the appearance of accused, whether 
excited or irritated, is not objection- 
able as leading. Moore vy. State, 214 
S.W. 344, 85 Tex.Cr. 408. (2) Dece- 
dent having been shot while plow- 
ing, a question by the district attor- 
ney, “Well, was that plowed to the 
end of the row, or partly plowed?” is 
not objectionable. Charles v. State, 
222 "SIWi 255; Si DEX. CE. poaaee aCa)e ae 
question whether the witness recog- 
nized a vest as belonging to anyone 
and whose property she recognized it 
to be is not leading. Harris v. State, 
148 SW. 1074, 67° Dex:Cr; 251." (4) 
Question, ‘“‘Whom did you see watch- 
ing around the house?” (the place of 
the homicide) is not leading. People 
v. De Witt, 10 P. 212, 65 Cal. 584. (5) 
Question, “Did you see any other 
tracks there like those you described 
a while ago?” is not objectionable. 
Hickey v. State, 102 S.W. 417, 51 Tex. 
Cr. 230. (6) A witness having testi- 
fied that when defendant was arrest- 
ed he had blood on his clothes and 
that he saw defendant the night be- 
fore the arrest in a saloon lighted 
with three lamps, it was not leading 
to ask whether the blood found on 
him when arrested was on him when 
he was in the saloon. Marta v. State, 
193 S.W. 323, 81 Tex.Cr. 135. 


{h] Suit to recover land.—Where 
the parties claimed under deeds from 
a common grantor, in a suit to recov- 
er land and for cancellation of de- 
fendant’s deed, a question to plain- 
tiff's witness whether plaintiff and 
the grantor had made a trade, answer- 
ed, “She told me she did,” is not lead- 
ing. Campbell v. Sims, 131 S.H. 483, 
161 Ga. 517. 


{i] Gareeny.—Where an _ officer 
testified that the number on the trans- 
mission of the automobile in defend- 
ant’s possession appeared to have 
been changed, objection that the ques- 
tion “changed from what to what” 
was’ leading is without merit. State 
v. Wagner, 279 S.W.(:23, 311 Mo. 391. 


{j] _ Liquor prosecutions. — (1) 
Question, “Did they have any pack- 
ages?” is not leading. Banks v. State, 
265 S.W. 553, 98 Tex.Cr. 231. (2) In 
a prosecution for having in posses- 
sion intoxicating liquor not for medi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—aa. In General. The rule prohibiting the use of | leading questions®® is subject to many exception 


cal, etc., purposes, the question, “Did 
any liquor come into your hands by 
anybody?” is not leading. Rainey v. 
State, 231 S.W. 118, 89 Tex.Cr. 293. 


[k] Negligence actions.—(1) In an 
action for injuries sustained by being 
run down by an automobile, a ques- 
tion to an eyewitness whether there 
was any traffic on the street near de- 
fendant’s car at the time of the acci- 
dent is not objectionable as leading. 
Reilly v. Lobdell, 134 A. 834, 103 N.J. 
Law 200. (2) In an action for the 
killing of a mule, a question to a wit- 
ness, “did you look for any symptoms 
or evidence of injury after that day 
on which he was struck?’ is not ob- 
jectionable as_ leading. Southern 
Hardware & Supply Co. v. Standard 
Equipment Co., 51 So. 789, 165 Ala. 
582. (3) In a miner’s action for in- 
juries caused by falling coal, a ques- 
tion asked the injured miner as to 
whether he had any reason to appre- 
hend immediate danger of coal falling 
is not leading. Runyan v. Marceline 
Coal & Mining Co., 172 S.W. 1165, 186 
Mo.App. 707. (4) In an action against 
a railroad for injuries to plaintiff, 
struck by a train while walking on 
defendant’s track, plaintiff was asked 
whether he did anything before go- 
ing across the trestle, and answered 
that he stood there and listened. He 
was then asked whether he did any- 
thing else except listen, and answered 
that he listened and looked for the 
train. It was held that the questions 
were not leading. Missouri, K. & T. 
Ry. Co. of Texas v. Malone, (Civ.App.) 
110 S.W. 958 [rev on other grounds 
1150S. Ws, 1158, 102 Tex. 269]... (5), In 
an action for fire set by defendant's 
locomotive, a question to a witness, 
“Was there any other means known to 
you by which the fire could have 
caught, except from that passing 
train?’ is not objectionable as lead- 
ing. Arey v. St. Louis Southwestern 
Ry. Co. of Texas, (Civ.App.) 170 S.W. 
802 [aff 179 S.W. 860, 107 Tex. 366, L. 
R.A.1916B 1065]. (6) In an action 
for the death of a motorist colliding 
with a freight train, the question 
whether, in approaching the crossing 
at night, it was difficult to see the 
moving freight train, is not objection- 
able as a leading question. Missouri, 
K. & T. R. Co. of Texas v. Long, (Tex. 
Civ.App.) 23 S.W.(2d) 401.- (7) In an 
action for personal injuries, after de- 
fendant’s application for continuance 
had been handed to plaintiff, and his 
attention cailed to statements of the 
amount of his,earnings as they would 
be testified to by an absent witness, 
the question whether or not_ the 
amounts named were correct, and all 
that plaintiff earned, is not objection- 
able as leading. Galveston, H. & S. A. 
R. Co. v. Williams, 62 S.W. 808, 26 
Tex.Civ.App. 153. (8) Where, in an 
action for the death of an alleged pas- 
senger on a freight train, a witness 
states that she was present, saw the 
money paid to the conductor, and 
heard the arrangements made for 
the pasasge, it is not improper, as 
leading, to ask the conductor if the 
witness or a man, or either of them, 
came to him, paid him money, and got 
his permission to ride on the train. 
Crawleigh v. Galveston, H. & S. A. 
R. Co., 67 S.W. 140, 28 Tex.Civ.App. 
260. (9) Where the motorman has 
stated just what he did at the time 
of the accident, it is proper to refuse 
to allow him to answer a question 
whether he used all the means and all 
the power he had to stop the car and 
prevent it running over plaintiff, since 
the question is leading. Springfield 
Consolidated R. Co. v. Welsh, 40 N.E. 
1034, 155 Ill. 511. 


{1] In action on note, questions as 


WITNESSES 


to the indebtedness of the original 
payee and cross defendant to defend- 
ant maker are not objectionable as 
leading. Kunz v. California Trona 
Co., 146 P. 885, 169 Cal. 353. 


[m] In action to recover deposit 
by deceased, where a witness has tes- 
tified that he, as a physician, attend- 
ed deceased from January to the time 
of his death, in October, describing 
his ailments, physical condition, and 
conversations with him, etc., a ques- 
tion as to the state of his mind on 
October 1, based on his appearance, 
actions, condition, and conversation, 
will not be held leading or suggestive. 
mee oe v. Godfrey, 35 P. 317, 100 
Cal. 578. 


[n] Robbery.—(1) A question ask- 
ed a witness as to what she did when 
she saw men put guns to her hus- 
band’s stomach and her son’s head is 
not erroneous as being leading, al- 
though the witness had not previous- 
ly testified to that effect, where such 
facts had already been established by 
other witnesses, and the witness had 
testified that she saw two men and 
heard them say to her husband and 
son to hold up their hands, and she 
saw these men hold pistols to them. 
State v. Constanza, 102 So. 507, 157 
La. 411. (2) Where a witness had 
testified in a prosecution for robbery 
that the firing was done by men who 
ran out of the victim’s gate, a ques- 
tion whether he saw the flash of a 
pistol was not objectionable as being 
leading. State v. Constanza, supra. 
(3) In a prosecution for robbery, a 
question whether the witness, when 
he got to the place which he describ- 
ed, saw defendant and another person 
is not objectionable as being leading. 
Hemby v. State, 286 S.W. 1099, 105 
Tex.Cr. 126. 


[o] 


pass to try 


Trespass to try title.—In tres- 
title involving adverse 


possession, the questions, “How _ has 
that cultivation been; has it been 
broken or not?’ and ‘‘Been continu- 


ous?” are not leading. Alcott v. 
Squires, (Tex.Civ.App.) 144 S.W. 314. 


[p] Will contest.—(1) A question 
in a will contest case put to a nurse 
of years experience with insane per- 
sons, who had conversed with the tes- 
tatrix for an hour or two ata time on 
three different occasions, ‘‘Do you 
think you could have sat and con- 
versed with [testatrix] an hour and 
a half as you conversed with her, and 
not have discovered any insanity if 
any existed in her?’ is not objection- 
able as leading. Foster’s Ex’rs v. 
Dickerson, 24 A. 253, 64 Vt. 233. (2) 
In a will contest contested on the 
ground of mental incapacity, a wit- 
ness testified that she had lived in the 
testatrix’ family, assisting with the 
housework, for two years, up to the 
time of the testatrix’ death, and that 
the witness saw nothing about the 
testatrix to indicate that her mind 
was not right. It was held that a 
question asked her if she thought the 
testatrix could transact business was 
not objectionable, as leading and sug- 


gestive. Mayville v. French, 92 N.E. 
919, 246 Ill. 434. 
[a] Questions as to statements or 


suggestions previously made by wit- 
ness.—(1) A question as to what the 
witness said to deceased, relative to 
his dying, is not leading. State v. 
Manganella, 155 A. 74, 113 Conn. 209. 
(2) The admission in evidence of the 
answers on cross-examination of a 
witness whose depositions were taken 
at the other party’s instance was not 
objectionable as permitting leading 
questions to be propounded. Ameri- 
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see 


can Nat. Ins. Co. v. Anderson, 157 S. 
BH. 112, 42 Ga.App. 624. 


{r] Questions as to statements or 
directions by, or conversations hbe- 
tween, other persons.—(1) A ques- 
tion asked a witness as to what other 
conversation there was, if any, about 
hijacking, is not objectionable as lead- 
ing or suggestive. . Salerno v. U. S., 
61 F.(2d) 419. (2) In,a will contest, 
where one of the proponents testified 
that one of the contestants had_ se- 
cured the appointment of a guardian 
of the testator because he was an 
habitual drunkard, questions to that 
contestant whether he had not heard 
the proponent testify that the testa- 
tor had been drinking for a long time, 
and acted queer, more like an insane 
man than anything else, are not ob- 
jectionable as leading. In re Cahill’s 
Hstate, 136 N.W. 214, 155 Iowa 340. 
(8) A question whether the witness 
said anything to defendant about buy- 
ing beer from him is not leading. 
Commonwealth v. Campopiano, 150 N. 
BH. 844, 254 Mass. 560. (4) A question, 
asked a state’s witness whether or not 
accused told the witness that there 
was no encumbrance against the 
mortgaged property when he sold it 
to the witness, is not leading. Coley 
v. State, 150 S.W. 789, 68 Tex.Cr. 14. 


{[s] In prosecution of chief of po- 
lice of city for conspiring to do ille- 
gal acts injurious to public morals, 
the question to a witness, “What did 
he say to you along the line if it had 
not been for him [defendant] another 
would have gotten you out of there 
long before?” is not objectionable as 
leading. State v. Peirce, 159 N.W. 
1050, 178 Iowa 417. 


[t] In prosecution for assenting 
to his bank accepting deposits while 
insolvent, a question whether an ac- 
countant found that accused’s bank 
had charged off certain loans is not 
objectionable as leading. State v. 
Bryan, 143 So. 362, 175 La. 422. 


[u] Other instances of questions 
not leading.—U. S. v. Gibert, 25 F.Cas. 
No. 15,204, 2 Sumn. 19; Sexton v. 
Brock, 15 Ark. 3845; Fraser v. Jenni- 
son, 3 N.W. 882, 42 Mich. 206; Hopper 
v. Overstreet, 30 So. 637, 79 Miss. 241; 
Brand v. Borden’s Condensed Milk 
Co., 88 N.Y.S. 460, 95 App.Div. 64; 
Kemmerer v. Edelman, 23. Pa. 143; 
El Paso Electric Ry. Co. v. Ruckman, 
107 _S.W. 1158, 49 Tex.Civ.App. 25; 
Ft. Worth & D. C. Ry. Co. v. Walker, 
106 S.W. 400, 48 Tex.Civ.App. 86; Fire 
Ass’n of Philadelphia v. Masterson, 
(Civ.App.) 83 S.W. 49; Galveston, etce., 
R. Co. v. Walker, (Tex.Civ.App.) 76 S. 
W. 228; Texas Southern Ry. Co. v. 

73 S.W. 833, 32 Tex.Civ.App. 
212; San Antonio Traction Co. v. 
Bryant, 70 S.W. 1015, 30 Tex.Civ.App. 
437; Coons v. State, 91 S.W. 1085, 49 
Tex.Cr. 256; Gibson v. State, 83 S.w. 
1119, 47 Tex.Cr. 489; Combs v. Com., 
17 S.E. 881, 90 Va. 88, 


55. See supra § 677. 
56. State v. Larsen, 246 P. 318, 42 
Idaho 517; Oliver v. Pettaconsett 


Const. Co., 90 A. 764, 36 R.I. 477: Gar- 
ee Vv. State, 127 S.W. 215, 59 Tex.Cr. 


[a] Matter of common knowledge. 
—In an action against a sewer con- 
tractor for injuries to a pedestrian, a 
question asked a witness, “Then there 
was a contract between you and the 
city [for the work]?” was unobjec- 
tionable. Oliver v. Pettaconsett Const. 
Co., 90 A. 764, 36 R.I. 477 (common 
knowledge that: such work is usually 
done by contract). See infra this 
section; and §§ 687—695. 
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Such questions are properly permitted where that 
mode of interrogation is best caleulated to elicit the 
truth,®? or to prevent a failure of justice,®7% it be- 
ing often proper,®* and frequently necessary,°® that 
leading questions be asked to develop the facts;°° 

and so, in an examination in chief, questions may be 
put to lead the mind of the witness to the subject of 
inquiry, where from the nature of the case the mind 
of the witness cannot be directed to the subject of 
inquiry without a particular specification of such sub- 


ject.%+ 
Liberal construction of rule. 
Ws. sUMiON Pace hes CO.. ve 


49... 538, 1.C.C.A. 354 [aff 
618, 161 U.S. 451, 40 L.id. 


me 
O’Brien, 
UGS Ct 
766). 

Ark.—Crank v. 
165 Ark. 417. 


Ind.—Adams v. Harrold, 29 Ind. 
198. 

Iowa.—State v. Bauerkemper, 64 N. 
W. 609, 95 Iowa 562. 


Or.—Mace v, Timberman, 
7638, 120 Or. 144. 


State, 264 S.W. 936, 


251 P. 


Philippine—U. S. v. Domingo, 18 
Philippine 250. 
Tex.—Sweeney v. State, 128 S.W. 


390, 59 Tex.Cr. 370. 

Question of delicate nature see in- 
fra § 689. 

57144. Commonwealth v. O’Donnell, 
81 Pa.Super. 89. 


53. U.S.—Hart v. U. S., 
105 C.C.A. 588 [cert den 31 
220 U.S. 609, 55 L.Ed. 608]. 

Ga.—Joiner v. Wildes, 106 S.E. 
26 Ga.App. 404. 


Iowa.—State v. Golden, 
509. 

Mich.—Wilkins v. Detroit United 
Ry., 135 N.W. 250, 169 Mich. 437 

Mo.—Otiermen v. Union Depot R. 
Co., 28 S.W. 742, 125 Mo. 408, 46 Am. 
S.R. 488. 


Tex.—Downing v. State, 2 S.W.(2d) 
860, 109 Tex.Cr. 40. 


[a] BRuie should sometimes be re- 
laxed.—Offerman v. Union Depot R. 
Co., 28 S.W. 742, 125 Mo. 408, 46 Am. 
S.R. 488. 


[b] Criminal case.—The court may 
properly permit the asking of leading 
questions in a criminal case, in the 
interest of expedition in carrying on 
the trial, where it is without preju- 
dice to any rights of defendant. Hart 
v. United States, 183 F. 3638, 105 C.C.A. 
588 [cert den 81 S.Ct. 714, 220 U.S. 
609, 55 L.Hd. 608]. 


{c] In action on open account, it 
was not improper for plaintiff's coun- 
sel to call her attention to each item 
and credit of the account, and ask her 
if they were all right, the objection 
being that testimony was coming 
from the attorney. Joiner v. Wildes, 
106 S.E. 742, 26 Ga.App. 404. 


69. Ky.—Blankenship v. Com., 288 
S.W. 774, 284 Ky. 531. 
Mich.—Wilkins v. Detroit United 


Ry. 8b  NWe ob0, Loo) lich. (4377 
Morrissey v. People, 11 Mich. 327. 


Pa.—Com. v. Duffy, 39 Pa.Co. 81. 


Tex.—Jesse French Piano & Organ 
Co. v. Garza & Co., 116 S.W. 150, 53 
Tex.Civ.App. 346. 

Wis.—Loescher y. 
459, 142 Wis. 260. 


183 F, 368, 
Sucty 7H; 


742, 


190 N.W. 


State, 125 N.W. 


The rule that the 


WITNESSES 


tice.®? 


knowledge.*3 


Expert witness. 
an expert witness as to matters affecting his expert 


[§ 687] bb. Discretion 
standing the general rule against leading questions,°° 
sometimes by reason of express code provisions,®® 


[§§ 686-687 


party calling a witness is not permitted to ask lead- 
ing questions is liberally construed in modern prac- 


Leading questions may be put to 


of Court.*+ Notwith- 


the control of such matters is largely within the 


[a] When question cannot be put 
in other way it is proper for the court 
to allow a leading question. Madison 
v. White, 60 App.D.C. 329, 54 F.(2d) 
440; Jesse French Piano & Organ Co. 
v. Garza & Co., 116 S.W. 150, 53 Tex. 
Civ.App. 346. 


60. Blankenship v. Com., 28 S.W. 
(2d) 774, 234 Ky. 531; Wilkins v. De- 
troit United Ry., 135 N.W. 350, 169 
Mich. 437 Morrissey v. People, 11 
Mich. 327; Com..v. Duffy, 39 Pa.Co. 
81; Loescher v. State, 125 N.W. 459. 
142 Wis. 269. 

[a] Thus, where a physician had 
testified that he was not positive that 
X-ray plates of plaintif£ showed any- 
thing abnormal,’ ‘fe could be directly 
asked whether he noted thereon the 
deposit of any foreign Supstance in 
the mucus. Wilkins v. Detroit Unit- 
ed Ry., 185 N.W. 350, 169 Mich. 437. 


Gi. Com. v. Rossi, 47 Pa.Super. 
297. 

62. Commonwealth v. Reeves, 110 
As 15 267 Pa. 361; Commonwealth 


58, 
v. O'Donnell, 8i Pa.Super. 89. 


638. State v. Allemand, 96 So. 552, 
153: Ma Ss7AL. 

64. Discretion to determine wheth- 
er question is leading see supra § 678 
text and note 81. 


Review of discretion of court in 
permitting leading questions see Ap- 
peal and Error § 2798. 


65. See supra § 677. 
66. See statutory provisions. 


67. U.S.—Northern Pacifie Ry. Co. 
Vv. Urliny 25 -S:Ct:°840, 158 US! 271,39 
L.Ed, 977; Levy v. U. 8., 35 F.(2d) 
483. 


Ala.—Orr v. State, 144 So. 867, 225 


Ala. 642; Birmingham Ry., Light & 
Power Co. v. Wiggins, 54 So. ESOP LTO 
Ala. 540; McDaniel v. State, 135 So. 


421, 24 Ala.App. 314 [cert den 135 So. 
424, 223 Ala. 217]; Brotherhood of 
Painters, Decorators & Paperhangers 
of America v. Trimm, 97 So. 770, 19 
Ala.App. 429. 


Cal.—People v. Hinrich, 199 P. 1058, 
538 Cal.App. 186. 


Ga.—Gore v. State, 134 S.E. 36, 162 
Ga. 267. 


Iowa.—State v. Costello, 202 N.W. 
212, 200 Iowa 3138; Aurand v. Perry 
Town Lot & Imp. Co., 159 N.W. 779, 
178 Iowa 262. 


Ky.—Foutz v. Harker, 254 S.Ww. 
200 Ky. 233 


La.—-State v. Fuller, 114 So. 606, 164 
La. Fist [eit “Cye]s 


Minn.—Garedpy v. Chicago, M., St. 
P. & P. R. Co., 226 N.W. 943, 178 Minn. 
620 [cert den 50 S.Ct. 246, 281 U.S. 729, 
74. L.HWd. 114515 Garedpy Vv. Chicago, 
M., Stee. & Pork. Co. 228) NeW 60D) 
176 Minn. 331. 


744, 


sound’? discretion of the trial court.®* 


Stated other- 


* 


Mo.—State v. 
1014. 


Ohio.—Cincinnati Interurban Co. v. 
Haines, 31 Ohio Cir. Ct. 265. 


Blocker, 278 S.W. 


68. U.S.—Levy v. ii S., 35° F. (2d) 
483; Arnold v. UnitedsStates, 7 F.(2d) 
867; Grace v. United, Stetes, 4 F.(2d) 


6580 feert den. 45~S:Ct) 637; 268) U_S: 
702, 69 L.Ed. 1165]; McCarroll v. 
Newsham, 278 F. 4; Peters v. U. S., 
94 EF. 127, 36 C.C.A. 105 [cert den 20 
§.Ct. 1026, 176 U.S. 684, 44 L.Ed. 638]. 


Ala.—Peterson vy. State, 150 So. 156, 
227 Ala. 361; Orr v. State, 144 So. 
867, 225 Ala. 642; Smith v. Hast Ala- 
bama Nat. Bank, 128 So. 600, 221 Ala. 
322; Dismukes v. Trivers Clothing 
Co., 127 So. 188, 221 Ala. 29;. Gurley 
v. State, 118 "So. 391, 216 Ala, 342; 
Puckett v. State, 105 So. 211, 213 Ala. 
383; City of Bessemer v. Barnett, 102 
So. 23, 212 Ala. 202; Dukes v. State, 
98 So. 368, 210 Ala. 442; Louisville & 
N. R. Co. v. Dumas, 96 So. 243, 209 
Ala. 324; Davis v. Smitherman, 96 So. 
208, 209 Ala. 244; Carter v. State, 88 
So. 571, 205 Ala. 460; Daniel v. Wade, 
§3' (Sov "995208 “Alas WboF Skirwint! we 
Birmirgham R., Light & Power Co., 
76 So. 915, 200 Ala. 557; Williams’ v. 
Shows, 73 So. 99, 197 Ala 596; Bachel- 
der v. Morgan, 60 So. 815, 179 Ala. 339, 
Ann.Cas.1915C 888; Prattville Cotton 
Mills Co. v. McKinney, 59 So. 498, 178 
Ala, 554; Cooper v. Slaughter, 57 So. 
477, 175 Ala. 211; Birmingham Ry., 
Light & Power Co. v. Wiggins, 54 So. 
189, 170 Ala. 540; Southern Hardware, 
etc., Co. v. Standard Equipment Co., 
51 So. 789, 165 Ala. 582; St. Louis & 
A. F. R. v. Savage, 50 So. 113, 163 Ala. 
55; Barlow v. Hamilton, 44 So. 657, 
151 Ala. 634; Western Union Tele- 
graph Co. v. Westmoreland, 43 So. 790, 
150 Ala. 654; McDamiel v. State, 135 
So. 421, 24 Ala.App. 314 [cert den 135 
So. 424, 223 Ala. 217]; King v. State, 
134 So. 133, 24 Ala.App. 267; Bruce v. 
State, 123 So. 263, 23 Ala.App. 127 
[cert den 123 (So. 265, "220 ‘Ala. 387; 
Hendrix v.) State; 110 So. 6 7.020 Alla: 
App. .517 [cert den 110 So. 168;/215 
Ala. 114]; Perkins v. State, 109 So. 
563, 21 Ala.App. 504; Brown v. State, 
107 So. 29, 21 Ala.App. 214; Southern 
Life & Health Ins. Co. v. Morgan, 105 
So. 161, 21 Ala.App. 5 [eert. den 105 
So. 108," 2u's) Ala eae qe Ris Sell ay. 
State, 101 So. 71, 20 Ala.App. 68; 
Youngblood v. State, 100 So. 87, 19 
Ala.App. 561 [cert den 100 So. 88, 211 
Ala. 238]; Goodman v. State, 99 So. 
61, 19 Ala.App. 556; Buckley v. State, 
98 So. 362, 19 Ala.App. 508; Brother- 
hood of Painters, Decorators and Pa- 
perhangers of America v. Trimm, 97 
So. 770, 19 Ala.App. 429; Shumate v. 
State, 97 So. 772, 19 Ala.App. 340 [cert 
den 97 So. 777, 210 Ala. 252]; Hum- 
phrey v. State, 90 So.,504, 18 Ala.App. 
251 [cert den 90 So. 935, 206 Ala. 699]; 
Thomas v. State, 65 So. 863, 11 Ala. 

Pp. se 


Ariz.—Talley v. State, 159 P. 59, 18 
Ariz. 309. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 687] ; 


wise, the extent to which leading questions may or 


WITNESSES 


may not be permitted is primarily subject to the con- 


Ark.—Jim Fork Coal Co. v. Rhoten- 
berry, 35 S.W.(2d) 590, 183 Ark. 319; 
MeDonald v. State, 32 S.W.(2d) 158, 
182 Ark. 1185; Bullen v. State, 245 
S.W. 493, 156 Ark. 148; Southern Cot- 
ton Oil Co. v. Campbell, 153 S.W. 256, 
106 Ark. 879; Plumless v. St. Louis 
Southwestern R. Co., 109 S.W. 515, 85 
Ark. 488; Ward v. State; 107 S.W. 677, 
85 Ark. 179. 


Cal.—In re Siemers’ Hstate, 261 P. 
298, 202 Cal. 424; People v. Garbutt, 
239 P. 1080, 197 Cal. 200; People v. 
Sliscovich, 226 P. 611, 198 Cal. 544; 
Mathes v. Aggeler & Musser Seed Co., 
8) BK F713, 179 Cal. 6973, Bruce Vv: 
Western Pipe & Steel Co., 169 P. 660, 
177 Cal. 25; People v. Kromphold, 157 
P. 599, 172 Cal. 512; McNally v. Cas- 
ner, 18 P.(2d) 94, 128 Cal.App. 680; 
Carleton v. Bonham, 214 P. 503, 60 Cal. 
App. 725; Imperial Water Co. No. 1 
v. Imperial Irr. Dist., 217 P. 88, 62 
Cal.App. 286; People v. Hinrich, 199 
P. 1058, 53 Cal-App. 186; Mead v. 
Mead, 182 P. 761, 41 Cal.App. 280; 
People v. Ah Wing, 169 P. 402, 35 Cal. 
App. 218; People v. Anthony, 129 P. 
968, 20 Cal.App. 586. 


Conn.—Wright v. Blakeslee, 128 A. 
143,402, Conn,-162.¢ 


Fla.—Anderson y. State, 101 So. 202, 
88 Fla. 938; Penton v. State, 60 So. 343, 
64 Fla. 411. 


Ga.—Lyles v. State, 60 S.E. 578, 130 
Ga. 294; Colley v. Williams, 50 S.E. 
917, 122 Ga. 841; Holmes v. Clisby, 
48 S.E. 934, 121 Ga. 241, 104 Am.S.R. 
103; Cochran v. State, 39 S.BH. 337, 113 
Ga. 736; Clark v. Fee, 12 S.E. 181, 86 
Ga. 9; Subia v. State, 167 S.E. 726, 
46 Ga.App. 422; Sturdevant v. State, 
159 S.E. 305, 48 Ga.App. 423; York 
v. State, 156 S.E. 733, 42 Ga.App. 453; 
Seaboard Air Line R. Co. v. D’Avig- 
non, 1465 Sh. 518,39) ‘Ga. App. 12d; 
Humphrey v. State, 133 S.E. 518, 35 
Ga.App. 386; Rome R. & Light Co. v. 
Jackson, 121 S.B. 875, 
Eldenfield v. State, 105 S.E. 732, 26 
Ga.App. 206; Barnard v. Durrence, 95 
S.E. 372, 22 Ga.App. 8; Wade v. State, 
78 S.E. 863, 13 Ga.App. 142; Grusin 
v. State, 75 S.E. 350, 10 Ga.App. 149; 
Cabaniss v. State, 68 S.H. 849, 8 Ga. 
App. 178; Peterson v. State, 65 S.H. 
311, 6 Ga.App. 491; Caswell v. State, 
63 S.E. 566, 5 Ga.App. 483. 

Hawaii.—-Terr. v. Kekipi, 24 Hawaii 
500. 

Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162; Pedersen v. Moore, 184 
P. 475, 32 Idaho 420; McLean v. Lew- 
iston, 69 P. 478, 8 Idaho 472. 


I1l.—Thompson vy. Atchison, T. & S. 


BS Ry. Co.,, 258 Tl App. 123; ‘Chicago 
Citywwit. .Cons29Benson, 108 TiApps 
193; William D. Gibson Co, v. Glizo- 
zinski, 76 Ill.App. 400. 


Ind.—Indiana Utilities Co. v. Ware- 
ham, 118 N.E. 572, 66 Ind.App. 542. 


Ind.T.—Purcell Cotton Seed Oil 
Mills v. Bell, 104 S.W. 944, 7 Ind.T. 
felts 


Iowa.—State v. Costello, 202 N.W. 
212, 200 Iowa 313; State v. Williams, 
192 N.W. 901, 195 Iowa 785; Payne v. 
Waterloo, C. F. & N. Ry. Co., 133 N.W. 
781, 153 Iowa 445; Breiner v. Nugent, 
111 N.W. 446, 136 Iowa 332. 


Ky.—Sexton v. Commonwealth, 33 
S.W.(2d) 28, 236 Ky. 354 


La.—State v. Scruggs, 116 So. 206, 
165 La. 842; State v. James, 116 So. 
199, 165 La. 822; State v. Hollings- 
worth, 106 So. 662, 160 La. 26; State 
v. Allemand, 96 So. 552, 153 La. 741. 


Me.—Audibert v. Michaud, 111 A. 


31 Ga.App. 7303, 


305, 119 Me. 295. 


Md.—American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422; Wolf v. State, 
122 A. 641, 143 Md. 489; Carlin v. 
Biddison, 109 A. 316, 1385 Md. 458. 


Mass.——Commonwealth v. Barber, 
158 N.E. 840, 261 Mass. 281; Harris 
v. Morris & Co., 156 N.H. 15, 259 Mass. 
211; Commonwealth y. Knight, 154 N. 
BE. 91, 257 Mass. 421; Banca Italiana 
Di Sconto y. Columbia Counter Co., 
148 N.E. 105, 252 Mass. 552; Com. 
v. Dies, 143 N.E. 506, 248 Mass. 482; 
McLellan vy. Fuller, 115 N.E. 481, 226 
Mass. 374; Commonwealth v. Turner, 
112 N.E. 864, 224 Mass. 229; Com- 
monwealth v. Cline, 100 N.E. 358, 213 
Mass. 225; Reed v. Mattapan Deposit, 
etc., Co., 84 N.E. 469, 198 Mass. 306. 


Mich.—People v. Frost, 146 N.W. 
174, 179 Mich. 180; Davis v. Buss Ma- 
chine Works, 140 N.W. 986, 175 Mich. 
61; Cairbre v. McQuillen, 127 N.W. 
750, 162 Mich. 679; Webb v. Feather’s 
Estate, 78 N.W. 550, 119 Mich. 473. 


Minn.—Heuser v. Chicago, B. & Q. 
R. Co., 164 N.W. 984, 138 Minn. 286. 


Miss.—Mississippi Utilities Co. v. 
Smith, 145 So. 896, 166 Miss. 105; Tur- 
ney v. State, 16 Miss. 104, 47 Am.D. 
74. 


Mo.—Cunningham vy. Doe Run Lead 
Co., 26 S.W.(2d) 957; State v. Blocker, 
278 S.W. 1014; State v. Long, 253 S.W. 
729; Godfrey v. Kansas City Light & 
Power Co., 253 S.W. 233, 299 Mo. 472; 
State v. Wells, 234 S.W. 825; Costello 
v. Kansas City, 219 S.W. 386, 280 Mo. 
576; State v. Shoemaker, 183 S.W. 
322; State v. Steele, 126 S.W. 406, 226 
Mo. 583; State v. George, 113 S-w. 
1116, 214 Mo. 262; State v. Knost, 105 
S.-W. 616, 207 Mo. 18; Smith v. Greer, 
257 S.W. 829, 216 Mo.App. 155 [cert 
quashed 274 S.W. 3738]; Michaels v. 
Harvey, (App.) 195 S.W. 519; Oviatt 
v. Weber, (App.) 194 S.W. 75. 


Neb.—Koehn v. City of Hastings, 
206 N.W. 19, 114 Neb. 106; Sheridan 
oal Conv; Wa Hull Col, 42% NW 
218, 87 Neb, 117, 138 Am.S.R. 435; 
Woodruff v. State, 101 N.W. 1114, 72 
Neb. 815; Campion v. Lattimer, 97 N. 
W. 290, 70 Neb. 245; Dinsmore v. 
State, 85 N.W. 445, 61 Neb. 418; Welsh 
v. State, 82 N.W. 368, 60 Neb. 101. 


N.H.—Zogoplos v. Brown, 146 A. 
862, 84 N.H. 1384; O’Dowd v. Heller, 
1384 A, 344, 82 N.H. 387; Osgood v. 


Eaton, 63 N.H. 355. 


N.J.—State v. Merra, 137 A. 575, 103 
N.J.Law 361; Reilly v. Lobdell, 134 A. 
834, 103 N.J.Law 200; Casey v. Atlan- 
tonCitye SS. Rh. Conn LeGeae t2:934 100: 
N.J.Law 876; Bahrey v. Poniatishin, 
112 A. 481, 95 N.J.Law 128; Daven- 
port v. Holden, 112 A. 418, 95 N.J.Law 
97; Mingoes v. Central R. Co. of New 
Jersey, 98 A. 459, 89 N.J.Law 226; 
Bailey v. Fortugno, 151 A. 484, 8 N.J. 
Misc. 7389; State v. Lasowski, 133 A. 
415, 4 N.J.Misc. 489. 


N.M.—Territory v. Meredith, 91 P. 
731, 14 N.M. 288. 


N.Y.—People v. Way, 104 N.Y.S. 277, 
119 App.Div. 344, 21 N.Y.Cr. 149 [aff 
84 N.E. 1117, 191 N.Y. 533). 


N.C.—State v. Buck, 132 S.E. 151, 
191 N.C. 528; Fidelity Bank v. Wy- 
aoe & Miles Co., 98 S.E. 769, 177 N.C. 
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N.D.—State v. Jangula, 214 N.W. 
855, 55 N.D. 580; State v. Gates, 204 
N.W. 350, 52 N.D. 659; State v. Muel- 
ler, 168 N.W. 66, 40 N.D. 35; State v. 
Brandner, 130 N.W. 941, 21 N.D. 310; 
State v. Empting, 128 N.W. 1119, 21 
N.D. 128; 
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trol of the court in the exercise of its sound disere- 


360, 20 N.D. 555, Ann,Cas.1913A 159. 


Ohio.—Wallis v. Moore, 18 Ohio N. 
P.N.S. 478. ; 


Okl.—Missouri Pac. R. Co. v. Steel, 
Doae Pa ciel als Oke sas = NOTIMSive 
State, 247 P. 418, 35 Ok1:Cr. 5. 


Or.—State v. Edy, 244 PB. 538, 11% 
Or. 430; State v. Haynes, 242 P. 603, 
116 Or. 5385;. Tyler v. Moore, 226 P. 
443, 111 Or. 499; State v. Casey, 213 
Pol, ies 682) LOsSvOrus Sore wtabe 
v. Oden, 188 P. 1083, 69 Or. 385. 


Philippine.-—U. S. v. Domingo, 
Philippine 250. 


Porto Rico.—People v. Juarbe, 37 
Porto Rico 433; Peo. v. Garcia, 24 Por- 
to Rico 122; Peo. v. Quinones, 23 Por- 
to Rico 467; Camacho v. Balasquide, 
19 Porto Rico 564. 


R.I.—Eastman vy. Dunn, 83 A. 1057, 
34 R.I. 416; Cole v. Barber, 82 A. 129, 
33 RI. 414. 


S.C.—Bosdell v. Dixie Stores Co., 
167 S.B. 834, 168 S.C. 520; State v. 
Hester, .134, S.E. 885, 137 S.C) 145s 
State v. Williams, 56 S.H. 783, 76 S.C. 
135; State v. Marchbanks, 39 S.E. 
LSienOLwSeCamdiys A 


Tex.—Hensley v. Waco Drug Co., 
(Civ.App.) 18 S.W.(2d) 778 [rev 
(Commn.App.) 84 S.W.(2d) 832]; At- 
na Life Ins. Co. v. Casper, (Civ.App.) 
11 ~S)W.(2d) 594; Shaller vv." Allen; 
(Civ.App.) 278 S.W. 873; Norton v. 
Lea, (Civ.App.) 170 S.W. 267; Pecos 
& Ni. UT: Ro ‘Co, Vv.) Gray, | (Civ; App.) 
145 S.W. 728; Early & Clement Grain 
Co. v. City of Waco, (Civ.App.) 137 
S.W. 431; Dudley v. Strain, (Civ. App.) 
130 S.W. 778; Anderson v. State, 202 
S.W. 944, 83 Tex.Cr. 261, L.R.A.1918B 
658; Marta v. State, 193 S.W. 323, 81 
NexCre 1355) LOnee Vv. State, aio ose 
208, 58 Tex.Cr. 209, 21 Ann.Cas. 405; 
Hill v. State, (Cr.) 77 S.W. 808. 


Utah.—Bergman v. Denver & R. G. 
RICol, Li8 2k: 638)" boa titane 213 ere 
Grande Western R. Co. v. Utah Nurs- 
ery ‘Co., 70 P. 859, 25° Utah 187. 


vVt.—In re Sawyer’s Will, 150 A. 128, 
102 Vt. 473; In re Martin’s Will, 104 
A. 100, 92 Vt. 862; Berry v. Doolittle, 
74 A. 97, 82 Vt. 471. 


Va.—Portner v. Portner’s Ex’rs, 112 
S.E. 762, 183 Va. 251; Flint v. Com- 
monwealth, 76 S.E. 308, 114 Va. 820. 


Wash.—Balkema v. Warner, 14 P. 
(2d) 46, 169 Wash. 601; State v. Han- 
son, 234 P. 28, 183 Wash. 527; Seattle 
Automobile Co. v. Stimson, 120 P. 73, 
66 Wash. 548; Von Tobel v. Stetson, 
etc., Mill Co., 73 P. 788, 32 Wash. 683. 


Wis.—Loescher vy. State, 125 N.W. 
459, 142 Wis. 260; Johnson v. State, 
113 N.W. 674, 133 Wis. 453; Bannen 
ak, 91 N.W. 107, 965, 115 Wis. 
oO . 
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Wyo.—Morrison v. Cottonwood De- 
yokpment Co. 7266; OP. DUT 38" WWayos 
90. 


[a] Where testimony is taken in 
form of depositions the allowance of 
leading questions rests in the discre- 
tion of the trial court. Breiner v. Nu- 
gent, 111 N.W. 446, 136 Iowa 322. 


[b] Extent to which party may 
propound leading questions to his own 
witnesses is within the discretion of 
the trial court. Barlow v. Hamilton, 
44 So. 657, 151 Ala. 634. 


[c] Question of fact.—Whether 
facts exist upon which the law al- 
lows leading questions to be put to 
a witness by the party calling him is 


State v. Fujita, 129 N.W.la question of fact to be determined at 
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tion,®°® which may, in the exercise of such disere- 
tion, in criminal as well as in civil cases, allow such 


ihe trial. Osgood v. Eaton, 63 N.H. 
69. Ark.—Southern Cotton Oil Co. 


v. Campbell, 153 S.W. 256, 106 Ark, 
379; Plumlee vy. St. Louis Southwest- 
ern R. Co., 109 S.W.515,°85 Ark. 488. 


Cal.—People v. Mendez, 223 P. 65, 
193,Cal. 39: 


Ind.—Seymour Water Co. v. Leb- 
line, 144 N.E. 30, 145 N.E. 764, 195 Ind. 
481; Tecumseh Coal & Mining Co. v. 
Buck, 135 N.E. 481, 192 Ind. 122. 


Mass.—Partridge v. Middlesex & B. 
ety Ry. Co., 108 N.E. 918, 221 Mass. 
73. 


Minn.—WHichorn v. 
W. 737, 154 Minn. 261. 


Porto Rico.—Comacho_ v. 
quide, 19 Porto Rico 564, 596. 


[a] With relation to formal mat- 
ters and facts not seriously in dis- 
pute.—Seymour Water Co. v. Lebline, 
aes N.E. 30, 145 N.E. 764, 195 Ind. 
481. 


~ 70. U.S.—lLevy v. U. S., 35 F,(2d) 
ASO2 SATO) iy Ve yas, Webs caiGk)) OOM > 
Grace v. U. S., 4 F.(2d). 658 [cert den 
45ESCE, 630, 268 Wis.) 702, 69) ld: 
1165]; McCarroll v. Newsham, 278 
KF. 4. 


Ala.—Peterson v. State, 150 So. 156, 
227 Ala. 361; Orr v. State, 144 So. 867, 
225 Ala. 642; Smith v. East Alabama 
Wat. Bank,; 128 So.,.600, 221 Ala, 322; 
Dismukes v. Trivers Clothing Co., 127 
So. 188, 221 Ala. 29; Gurley v. State. 
113 So. 391, 216 Ala. 342; Puckett v. 
State, 105._So. 211, 213 Ala. 383; Bes- 
semer v. Barnett, 102 So. 23, 212 Ala. 
202; Dukes v. State, 98 So. 368, 210 
Ala. 442; Davis v. Smitherman, 96 
So. 208, 209 Ala. 244; Carter v. State, 
88 So. 571, 205 Ala. 460; Daniel v. 
Wade, 83 So. 99, 203 Ala. 355; Erwin 
v. Birmingham Ry., Light & Power 
Co., 76 So. 915, 200 Ala. 557;  Wil- 
liams v. Shows, 73 So. 99, 197 Ala. 
596; Barfield v. South Highland In- 
firmary, 68 So. 30, 191 Ala. 553, Ann. 
Cas.1916C 1097; Bachelder v. Mor- 
gan, 60 So. 815, 179 Ala. 339, Ann.Cas. 
1915C 888; Prattville Cotton Mills 
Co. v. McKinney, 59 So. 498, 178 Ala. 
554; Cooper v. Slaughter, 57 So. 477, 
175 Ala. 211; Southern Hardware & 
Supply Co. v. Standard Equipment Co., 
51 So. 789, 165 Ala. 582; St. Louis & 
SS: BF. BR. Cot v.\Savage;, 50 So.:113, 163 
Ala. 55; Montgomery Moore Mfg. Co. 
w.. Leeth; 50; 'Soj- 210; 162 Ala. 246; 
“Washington vy. State, 46 So. 778, 155 
Ala. 2; Western Union Telegraph Co. 
v. Westmoreland, 43 So. 790, 150 Ala. 
654; McDonald v. State, 23 So. 637, 
118 Ala. 672; Anderson v. State, 16 
So. 108, 104 Ala. 83; Huntsville Belt 
Line & M. R. Co. v. Corpening, 12 So. 
295, 97 Ala. 681; Hinds v. State, 55 
Ala. 145; Sayre v. Durwood, 35 Ala. 
247; Donnell v. Jones, 13 Ala. 490, 48 
Am.D. 59; Towns & O’Brien v. Al- 
ford & Butler, 2 Ala. 378; McDaniel v. 
State, 135 So. 421, 24 Ala.App. 314 
[cert den 135 So. 424, 223 Ala. 217]; 
King v. State, 134 So..133, 24 Ala.App. 
267; Bruce v. State, 123 So. 263, 23 
Ala.App. 127 [cert den 123 So. 265, 220 
Ala. 38]; Hendrix v. State, 110 So. 
167, 21 Ala.App. 517 [cert den 110 So. 
168, 215 Ala. 114]; Perkins v. State, 
109 So. 5638, 21 Ala.App. 504; Brown 
v. State, 107 So. 29, 21 Ala.App. 214; 
Southern Life & Health Ins. Co. vy. 
Morgan, 105 So. 161, 21 Ala.App. 5 
{cert den 105 So. 168, 213 Ala. 413]; 
Snyder v. State, 104 So. 140, 20 Ala. 
App. 570; Russell v. State, 101 So. 71, 
20 Ala.App. 68; Youngblood v. State, 


Schochie, 191 N. 


Balas- 
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100 So. 87, 19 Ala.App. 561 [cert den 
100 So. 88, 211 Ala. 238]; Goodman v. 
State, 99 So. 61, 19 Ala,sApp. 556; 
Buckley v. State, 98 So. 362, 19 Ala. 
App. 508; Shumate y. State, 97 So. 
772, 19 Ala.App. 340 [cert den 97 So. 
777, 210 Ala. 252]; Humphrey v. State, 
90 So. 504, 18 Ala.App. 251 [cert den 
90 So. 925, 206 Ala. 699]; Thomas v. 
State, 65 So. 868, 11 Ala.App. 85; 
Shaneyfelt v. State, 62 So. 331, 8 Ala. 
App. 370. 


Ariz.—Talley v. 
18 Ariz. 309. 


Ark.—Jim Fork Coal Co. v. Rhoten- 
berry, 35 S.W.(2d) 590, 183 Ark. 319; 
Bullen v. State, 245 S.W. 498, 156 Ark. 
148; Plumlee v. St. Louis Southwest- 
ern R. Co., 109 S.W. 515, 85 Ark. 488. 


Cal.—In re Siemers’ Estate, 261 P. 
298, 202 Cal. 424; People v. Garbutt, 
239 P. 1080, 197 Cal. 200; People v. 
Sliscovich, 226 P. 611, 193 Cal. 544; 
People v. Mendez, 223 P. 65, 193 Cal. 
39; Mathes v. Aggeler & Musser Seed 
Cotkmugsa bh. Tus 79 Cal. 69% . pruce 
v. Western Pipe & Steel Co., 169 P. 660, 
177 Cal. 25; People v. Kromphold, 
U5 sey SIO Ase Caliwbl2 California 
Wine Ass’n v. Commercial Union Fire 
Ins. Co..of New York, 112 P. 858, 159 
Cal. 49; People v. Weber, 86 P. 671, 
149 Cal. 325; People v. Nunley, 76 
P. 45, 142 Cal. 441; People v. Golden- 
son, 19 P. 161, 76 Cal. 328; People v. 
Rone VAh Sing, 1 Po73237 170. Cal, 85 
McNally v. Casner, 18 P.(2d) 94, 128 
Cal.App. 680; People v. Barnett, 278 
Pi ssay 92 .CalApp.y 40956 Latky.e ve 
Wolfe, 259 P. 470, 85 Cal.App. 332; 
People v. Whitholt, 247 P. 245, 77 Cal. 
App. 587;-Imperial Water Co. No. 1 
Ve, Imperial “Irr. Dist., 217, BP. 88, 62 
Cal.App. 286; Carleton v. Bonham, 
214 P. 503, 60 Cal.App. 725; People 
v. Bannon, 209 P. 1029, 59 Cal.App. 
50; Mead v. Mead, 182 P. 761, 41 Cal. 
App. 280; People v. Ah Wing, 169 P. 
402, 85 Cal.App. 218; People v. An- 
thony, 129 P. 968, 20 Cal.App. 586; 
Olson, Mahoney Lumber Co. v. Max- 
well, 124 P. 100, 18 Cal.App. 668; 
Winslow v. Glendale Light & Power 
Co., 107 P. 1020, 12 Cal.App. 530. 


Conn.—Wright v. Blakeslee, 128 A. 
113, 102 Conn. 162. 


Fla.—Anderson v. State, 101 So. 
202, 88 Fla. 93; Penton v. State, 60 So. 
348, 64 Fla. 411; Padgett v. State, 59 
So. 946, 64 Fla. 389, Ann.Cas.1914B 
897; Camp v. State, 50 So. 537, 58 
Fla. 12; Anthony vy. State, 32 So. 818, 
44 Pla. 1. 


Ga.—Caison v. State, 154 S.E. 337, 
171 Ga. 1; Ethridge v. State, 136 S.B. 
72, 163 Ga. 186; Higdon v. William- 
son, 78 S.E. 767, 140 Ga. 187; Lyles 
v. State, 60°S.H. 578, 130 Ga. 294; 
McBride v! Georgia R., ete, Co., 54 
S.E. 674, 125 Ga. 515; O’Dell v. State, 
47, JS Be 57,0120) Gas bb2er. Rusk tv. 
Hill, 45 S.E. 42, 117 Ga. 722; Howard 
v.' Johnson, 18 SH. 132,597 'Ga.+319: 
Parker v. Georgia Pac. R. Co., 10 S.E. 
233, 838 Ga. 539; Farkas v. Stewart, 
TsuGas, 90s Cadesvy tHatenere ie Gar 
3593) wubial iv. State, W167i. 'S'H.y 726; 
46 Ga.App. 422; Sturdevant v. State, 
159 S.E. 305; 43 Ga.App. 423; York 
v. State, 156 S.B. 733, 42 Ga.App. 453; 
Seaboard Air Line Ry. Co. v. D’Avig- 
non, 146 S.E. 518,. 39 Ga.App. 111; 
Humphrey v. State, 133 S.B. 518, 35 
Ga.App. 386; Rome Ry. & Light Co. 
v. Jackson, 121 S.E. 875, 31 Ga.App. 
730; Edenfield v. State, 105 S.E. 732, 
26 Ga.App. 206; Barnard v. Durrence, 
95 S.H. 372, 22 Ga.App. 8; Morgan 
v. State, 86 S.E. 281, 17 Ga.App. 124; 


State, 159° RP. 59, 
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questions to be put to a witness when it deems such 
course necessary or advisable,’° or refuse to allow 


Williams v. State, 85 S.E. 973, 16 Ga. 
App. 697; Wade v. State, 78 S.H. 863, 
13 Ga.App. 142; Wade v. State, 75 S. 
BE. 494, 11 Ga.App. 411; Grusin v. 
State, 75 S.E. 350, 10 Ga.App. 149; 
Cabaniss vy. State, 68 S.E. 849, 8 Ga. 
App. 178; Peterson v. State, 65 S.E. 
311, 6 Ga.App. 491; Caswell v. State, 
63 S.E. 566, 5 Ga.App. 483; Georgia, 
etc;, R. Co. v. Sasser, 61) Sek yb05, 24 
Ga.App. 276. 


‘ Hawaii.—Terr. v. Good, 27 Hawaii 


“ 


Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162; Pedersen v. Moore, 184 
P. 475, 32 Idaho 420; State v. Nolan, 
169 P. 295, 31 Idaho 71; McClain v. 
Lewiston Interstate Fair & Racing 
Ass’n, 104 P. 1015, 17 Idaho 63, 25 
L.R.A.N.S. 691, 20 Ann.Cas. 60; State 
v. Lyons, 64 P. 236, 7 Idaho 530. 


Tll.—Pittsburg, etc., R. Co. v. Kin- 
hare, 67 N.E. 826, 208 Il: 388 [aff 
105 Ill.App. 566]; Doran vy. Mullen, 78 
Tll. 342; Parmelee v. Austin, 20 Ill. 
35; Greenup v. Stoker, 8 Ill. 202; Wil- 
liams v. Jarrot, 6 Ill. 120; .Hatcher 
v. Quincy Horse Ry. & Carrying Co., 
193 Ill.App. 590 [aff 111 N.H. 1005, 
272 Ill. 347]; Riordan v. Chicago City 
Ry. Co., 178 Ill.Afp. 323; Selenak v. 
Selenak, 150 Ill.App. 399; Demereski 
v. Citizens’ Coal Mining Co., 149 Ill. 
App. 513; :Chiecago, “etc., UR» Cowiwe 
Walker, 118 IllApp. 397; Chicago, 
ete." R. Co. v.Haton, 96) Tr App." 5710 
Laff 62 N.E. 784, 194 Ill. 441, 88 Am.S. 
Rew. 


Ind.—App v. State, 90 Ind.,73; Sny- 
der v. Snyder, 50 Ind. 492; Lake Shore, 
ete., R. Co. v. Anthony, 38 N.E. 831, 
12 Ind.App. 126. 


Iowa.—State v. Mueller, 208 N.W. 
360, 202 Iowa 1067; State v. Costello, 
202 N.W. 212, 200 IoWa 313; State v. 
Williams, 192 N.W. 901, 195 Iowa 785; 
Aurand v. Perry Town Lot & Imp. Co., 
159 N.W. 779, 178 Iowa 262; State v. 
Burns, 94 N.W. 238, 119 Iowa 663; 
Graves v. Merchants’, etc., Ins. Co., 
49 N.W. 65, 82’Iowa 6387, 81 Am.S.R. 


507; State v. Pugsley, 38 N.W. 498, 
75 Iowa 742; State v. Bodekee, 34 
Iowa 520. 


fever te ate v. McAnulty, 26 Kan, 


Ky.—Sexton v.. Commonwealth, 33 
S.W.(2d) 28, 2386 "Ky. 354. 


La.—State v. Scruggs, 116, So. 206, 
165 La. 842; State v. James, 116 So. 
199, 165 La. 822; State v. Fuller, 114 
So. 606, 164 La. 718 [cit Cyc]; State 
is Hollingsworth, 106 So. 662, 160 La. 


Me.—Audibert v.. Michaud, 111 A. 
305, 119 Me. 295; Parsons vy. Bridg- 
ham, 34 Me. 240. 


Md.—Wolf v. State, 122 A: 641, 1438 
Mad. 489; Carlin v. Biddison, 109 A. 
316,135 Md. 458; Rosenkovitz v. Unit- 
aioli ete. Co, 70),A. 108, 108) Mid: 


Mass.—Commonwealth vy. Barber, 
158 N.B. 840, 261 Mass. 281; Hart vy. 
Morris & Co., 156 N.E...15, 259 Mass. 
211; Commonwealth v. Knight, 154 N. 
BE. 91, 257 Mass. 421; Banca Italiana 
Di Sconto v. Columbia Counter Co., 
148 N.E. 105, 252 Mass. 552; Com. v. 
Dies, 143. N.E. 506, 248 Mass. 482: 
McLellan v. Fuller’ 115 N.E. 481, 226 
Mass. 374; Commonwealth v. Tur- 
ner, 112 N.B. 864, 224 Mass. 229: Psrt- 
ridge v. Middlesex & B. St. Ry. Co., 
108 N.E. 918, 221 Mass. 273; Com. v. 
Dorr, 103 N.E. 902, 216 Mass. 314; 
Commonwealth vy. Cline, 100 N.E. 358, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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213 Mass. 225; Green v. Gould, 3 Al- 
len 465. 


Mich.—People v. Kongeal, 180 N.W. 
636,212 Mich. 307; Coleman v. Tur- 
ner Cartage Co., 140 N.W. 539, 174 
Mich. 231; Cairbre v. McQuillen, 127 
N.W. 750, 162 Mich. 679; People v. 
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871, 62 Tex.Civ.App. 34; Missouri, etc., 
R. Co. v. McCutcheon, 77 S.W. 2382, 38 
Tex.Civ.App. 557; Missouri, etce., R. 
Co. v. Scarborough, (Civ.App.) 51 S.W. 
856; Long v. State, 127 S.W. 208, 58 
Tex.Cr. 209, 21 Ann.Cas. 405; Burch v. 
State, 90 S.W. 168, 49 Tex.Cr. 13; Laf- 
ferty v. State, (Cr.) 24 S.W. 507. 


Utah.-——_Rio Grande Western R. Co. 
v. Utah Nursery Co., 70 P. 859, 25 
Utah 187. 


Vt.—In re Sawyer’s Will, 150 A. 128, 
102 Vt. 478. 


Wis.—Loescher v. State, 125 N.W. 
459, 142 Wis. 260; Castenholz v. Hel- 
ler, 51 N.W. 432, 82 Wis. 30; Wright 
v. Ft. Howard, 18 N.W. 750, 60 Wis. 
119. 


[a] Where question leads away 
from desired answer.—Barfield v. 
South Highland Infirmary, 68 So. 30, 
49% Ada.o553,;,Ann.Cas.1916C 1097: 


{b] Permitting leading question is 
not error as matter of law.—People v. 
Whitholt, 247 P. 245, 77 Cal.App. 587. 


[ce] Abuse of discretion in permit- 
ting leading questions is prejudicial 
error. People v. Schladweiler, 146 
NGE: 625, 315 Tl. 553. 


{d] Circumstances amounting to 
abuse of discretion.—(1) It is an 
abuse of discretion and prejudicial er- 
ror to allow a district attorney in a 
criminal case to ask questions of his 
own witnesses, who are not unwilling 
or unfriendiy, which are leading and 
in a form to suggest the answer de- 
sired and call for a mere conclusion of 
the witness. Nurnberger v. U. S., 156 
FR) #21, (84° CCA 377. ¢2) The over= 
ruling of an objection to a leading 
question is ground for reversal when 
questions are asked which are so 


grossly leading as to indicate the 
answer desired, and bear upon the 
vital points in the case. Henry v. 


Sioux City, ete., R. Co., 23 N.W. 260, 
66 Iowa 52. (3) An abuse of discre- 
tion is shown where, in a rape case, 
the record discloses that almost the 
entire testimony of the prosecutrix, 
who was apparently a willing witness 
over fifteen years of age, was elicited 
by extremely leading questions, with- 
out any attempt to obtain her answers 
in some other way. State v. Hazlett, 
105 N.W. 617, 14 N.D. 490. 


[e] Discretion not abused.—(1) 
Generally. Caison v. State, 154 S.E. 
337, 171 Ga. 1; Garedpy v. Chicago, 
Mie pte. é& ©: Ry. Co. 226 NW, 943; 
178 Minn. 620 [cert den 50 S.Ct. 246, 
281 U.S. 729, 74 L.Bd. 1145]; Garedpy 
weaChicaso, Ms-St.) Py & PieR. Cos, 6223 
Naw. 605, 276 Minn) (330) ) lynn vs 
Kansas City Rys.,Co., (Mo.App.) 226 
S.W. 074. (2) In an action for 
alienation of wife’s affections, allow- 
ing leading questions relating to the 
attitude of defendant and plaintiff’s 
wife toward each other when together 
is not an abuse of the court’s discre- 
tion. Boyd v. Strickland, 237 N.W. 
729,58 S.D. 501. (3) Allowing a lead- 
ing question directing attention to a 
statement of defendant, prior to the 
act of intercourse with seduced prose- 
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cutrix, corroborating prosecutrix as to 
promise of marriage, is proper. Mc- 
Daniel v. State, 135 So. 421, 24 Ala. 
App. 314 [cert den 135 So. 424, 223 
Ala. 217]. (4) In a prosecution for 
engaging in a conspiracy to obstruct 
the prosecution of certain persons by 
discrediting a confession of one of the 
participants in the crime for which 
they were being prosecuted, the ad- 
mission of testimony as to a state- 
ment made by one of their number as 
to the confession during a conversa- 
tion in which the conspiracy was 
planned, in response to leading ques- 


tion, is not an abuse of discretion. 
Wolf v. State, 122 A. 641, 143 Md. 
489, (5) In an action to recover 


the balance on a note, a question to a 
witness as to what he told another at 
the time of making payment, as to 
whether defendant was furnishing 
any of the money, was not reversible 
error as being leading in form. Hal- 
liday v. Stambaugh, 204 N.W. 889, 52 
N.D. 925. (6) In an action for the 
death of one killed by a street car, 
a question to a witness, as to whether 
he was aware of any stopping of the 
car before it struck decedent’s buggy, 
was properly allowed. Birmingham 
Ry., Light & Power Co. v. Drennen, 
67 So: 286, oO Alas (6. Ct) Eni-an 
action for personal injuries, the ques- 
tion “Doctor, will you say that a 
collision with a trolley car might pro- 
duce a condition of nervousness such 
as you saw?” was held leading, but 
its allowance not an abuse of discre- 
tion. Casey v. Atlantic City & S. R. 
Co., 126 A. 293, 100 N.J.Law 376. (8) 
In view of the court’s discretion as 
to permitting leading questions, it is 
not error to permit the question 
whether plaintiff purchaser, who re- 
secinded, told the vendor, in a coh- 
versation, that he would surrender, 
possession and wanted back the 
money he _ paid. Aurand v. Perry 
Town Lot & Improvement Co., 159 N. 
W. 779, 178 Iowa 262. (9) Ina murder 
prosecution, failure of the trial judge 
to disallow because of its leading na- 
ture the question, “You have heard 
[defendant] threaten to kill your fa- 
ther [deceased]’”’ is not abuse of dis- 
cretion. Snyder v. State, 104 So. 140, 
20 Ala.App. 570. (10) Where, in a 
prosecution for rape, it was necessary 
for the prosecuting attorney to ask 
leading questions to get at the facts, 
it was not an abuse of discretion for 
the court to permit them. Loescher v. 
State, 125 N.W. 459, 142 Wis. 260. 
(11) Ina prosecution for burglary, it 
was not an abuse of the trial court’s 
discretion to permit a leading question 
asked by the district attorney of a 
state’s witness, whether she was posi- 
tive that he, pointing to defendant, is 
the man that was in her house. Long 
v. State, 127 S.W. 208, 58 Tex.Cr. 209, 
21 Ann.Cas. 405. (12) In a prosecu- 
tion for assault with intent to rape, 
where prosecutrix frankly testified 
without interruption to nearly all 
the main issues, the court did not 
abuse its discretion in permitting the 
prosecuting attorney to ask her three 
or four leading questions, which she 
answered intelligently. State v. Com- 
er, 247 S.W. 179, 296 Mo. 1. (138) Per- 
mitting a witness to be led to correct 
an erroneous omission of the word 


do so became confused and excited.** 
of using leading questions should not be arbitrarily 


; eration.” 
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side and denied to the other.*® 


Where no adequate reason appears which would jus- 
tify such action, the allowance of leading questions 
by the court will constitute an abuse of its disere- 


“not,” so as to make his testimony 
conform to that of all the other wit- 
nesses, including the party objecting, 
is not an abuse of discretion. Smith 
v. Gillis, 151 P. 869, 51 Okl. 134. (14) 
It is not such an abuse of discretion 
to allow a leading question, which 
only calls for cumulative evidence, as 
to require a new trial. Olson, Ma- 
honey Lumber Co. v. Maxwell, 124 P. 
100, 18 Cal.App. 668. (15) Overrul- 
ing the objection that the question 
whether defendant put a flash-light on 
the table or on a vase was leading was 
not an abuse of discretion, in a rape 


prosecution. Orr v. State, 144 So. 867, 
225 Ala. 642. (16) In a prosecution 
for assault with intent to commit 


great bedily harm, the trial court act- 
ed within fair bounds of discretion 
in permitting a leading question to 
a State witness as to his belief wheth- 
er defendant had some weapon in his 
hand when he struck the witness in 
the face. State v. Costello, 202 N.W. 
212, 200 Iowa 318. (17) In a murder 
trial, allowing the question to a boy, 
who witnessed the shooting on redi- 
rect examination, “From where you 
were standing when you testified in di- 
rect examination, and the relation of 
the party when he brought the gun 
down, did you mean that, in your opin- 
ion, it looked to you like he had it 
pointed at Officer Sperbeck [the de- 
ceased]? held not an abuse of trial 
court’s discretion as to leading ques- 
tions. People v. Kromphold, 157 P. 
599, 172 Cal. 512. 


74. Camacho yv. Balasquide, 19 Por- 
to Rico 564, 596; Balkema v. Warner, 
14 P.(2d) 46, 169 Wash. 601. 


_[a] Beason for rule.—‘‘The admis- 
sion of such questions is less likely 
to be harmful to any party in a case 
which is being tried before a court 


‘than if the same case were being sub- 


mitted to a jury, because the court 
can, even after receiving an answer 
readily exclude it from consid- 
Camacho v. Balasquide, 19 
Porto Rico 564, 577, 596. 


75. Anderson v. State, 202 S.W. 944, 
83 Tex.Cr. 261, L.R.A.1918E 658. 


[a] Thus, where the district attor- 
ney, in examining one of his adult wit- 
nesses, reminded the witness by a 
leading question of the contents of a 
written statement voluntarily made 
by the witness before the trial, and 
thereby elicited damaging testimony, 
the examination was improper. An- 
derson v. State, 202 S.W. 944, 83 Tex. 
Cr. 261, L.R.A.1918E 658. 


76. People v. Ah Wing, 169 P. 402, 
35 Cal.App. 218. 


77. Foutz v. Harker, 254 S.W. 744, 
200 Ky. 238; State v. Culpepper, 238 
S.W. 801, 293 Mo. 249. 


fa] Mliustrations.—(1) In a slan- 
der case, the trial court abused its dis- 
cretion in permitting leading ques- 
tions to plaintiff and his principal wit- 
hess as to the actual words used, 
where neither witness was hostile, so 
ignorant as to be unable to give a di- 
rect and intelligent answer, or had ex- 
hausted his memory without stating 
the particular required, and there was 
no surprise. Foutz v. Hacker, 254 S. 
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said or expressions used.*® 


mer witness.®® 


W. 744; 200 Ky. 233.. (2) Where the 
witnesses for the state were not un- 
willing and some were admittedly un- 
friendly to defendant, it was error to 
permit the prosecuting attorney to 
ask, over the objection of defendant, a 
large number of leading questions, 
even if thereby the trial was facilitat- 
ed, since to sanction such practice 
would permit the abrogation of the 
rule against leading questions. State 
v. Culpepper, 238 S.W. 801, 293 Mo. 
249. 


78. Examination of impeaching 


witnesses as to: 
Character and reputation see infra § 
Le. 


Contradictory statements see infra § 
Leading question on rebuttal see in- 
fra § 717 note 17% et seq. 
79. JTowa.—Mehlisch y. Mabie, 160 
N.W. 368, 180 Iowa 450. 


Ky.—Ehremann yv. Old F. G. Walker 
erhe ratte Co., 246 S.W. 789, 179 Ky. 


Neb.—Sheridan Coal Co. v. C. 
Ena Coy pee ¢ LY 218, 87 Neb. 7, 
138 Am.S.R. 43 


aioe ent oleh a a Interurban Co. v. 
ae 31 Ohio Cir.Ct. 265. 
Tex.—Daggett v. Wolff, (Civ.App.) 
44 S.W.(2d) 1063. 


Vt.—Norton v. Parsons, 32 A. 481, 67 
Vt. 526. 


Wis.—Malone v. State, 212 N.W. 879,: 


882, 192 Wis. 379. 


.But see Busch vy. Robinson, 81 P. 
237, 46 Or. 539 (holding that the 
method of inquiry as to a conversation 
is to ask what was said, not to give 
the substance of the conversation and 
then ask whether such was the econ- 
versation). 


fa] Reasons for rule.—(1) To 
compel the question to be in the gen- 
eral form of what was said, much ir- 
relevant and inadmissible matter 
would frequently be detailed by the 
witness. Cincinnati Interurban Co. v. 
Haines, 31 Ohio Cir.Ct. 265. (2) “We 
do not know of any practical way in 
which that may be done except by 
putting on the witnesses and asking 
them whether they heard the state- 
ments made. Any other method is 
cumbersome, circuitous, and most un- 
satisfactory.’ Malone v. State, 212 N. 
W. 879, 882, 192 Wis. 379. 


{b] Thus (1) a question to a wit- 
ness whether defendant made a 
slanderous statement is not objection- 
able as leading. Malone v. State, 212 
N.W. 879, 192 Wis. 379. (2) Where 
plaintiff seeks to show in rebuttal that 
statements alleged to have been made 
by him were not true, it is permissible 
‘to put leading questions. Mehlisch v. 
Mabie, 160 N.W. 368, 180 Iowa 450. 
(3) Inanaction for damages for fail- 


Other 
Where a witness is called to contradict the testimony 
of a prior witness that certain things were done or 
said or expressions used, it is usually permissible to 
ask the witness whether those particular things were 
So also, when one side 
has testified to certain facts, the adverse party or a 
witness, after giving his version of the transaction, 
may be asked leading questions to contradict the for- 
On the other hand, where a witness is 
called to prove affirmatively what the other side has 
denied, it is improper to use the same words in the 


whisky 
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Witness.7® ; question which 
{ 


ah 81 
using. 


cate Nature. 


years.®® 


ure to deliver five hundred barrels of 
alleged to have been pur- 
chased of defendant, questions, al- 
though leading in their nature, which 
permitted the witness to say whether 
at a certain time and place any agree- 
ment or contract was entered into and 
which called for an answer directly 
contradictory of evidence given by 
plaintiff, is not error. Ehremann v. 
Old F. G. Walker Distillery Co., 246 
S.W. 789, 197 Ky. 244. (4) Where 
plaintiff testified that defendant 
promised to pay plaintiff the amount 
due by a third person, a question to 
defendant whether he made such 
promise is not <impropery as leading, 
the answer being negative. Daggett 
v. Wolff, (Tex.Civ.App.) 44 S.W.(2d) 
1063. 


80. Reeves v. Peoria Ry. Co., 164 
Tll.App. 611; State v. Manigan, 145 N. 
W. 869, 164 Iowa 434; State v. Alex- 
ander, 131 P. 139, 89 Kan. 422. 


[a] For example (1) where P was 
claimed to have been present when de- 
fendant threatened to shoot deceased, 
a question asked P as a witness for 
defendant, ‘“‘Did you hear him say any- 
thing about going to get a gun?” was 
not objectionable as leading or sug- 
gestive. State v. Manigan, 145 N.W. 
869, 164 Towa 434 (directed at specific 
aftirmative testimony on behalf of 
the state). (2) Where a witness for 
the state testified to a scuffle, it was 
error to exclude as leading a question 
asking defendant whether a scuffle 
had preceded the shooting. State v. 
Alexander, 131 P. 139, 89 Kan. 422. 


81. Cincinnati Interurban Co. v. 
Haines, 31 Ohio Cir.Ct. 265. 
[a] Thus a question which leads 


a witness to answer by using the same 
words which a former witness has 
denied using is objectionable. Cincin- 
nati Interurban Co. v. Haines, 31 Ohio 
Gir;Cu 265. 


82. Cal.—People v. Hamilton, 230 
P. 974, 69 Cal.App. 127. 


Okl.—Miller v. State, 
40) Okl.Cr. °72. 


Porto Rico.—People v. Juarbe, 
Porto Rico 433. 


S.D.—State v. Albers, 219 N.W. 2638, 
52 S.D. 582 


Tex.—Carter v. State, 127 S.W. 215, 
59 Tex Cr. 73. 


Wis.—Smits v. State, 130 N.W. 525, 
145 Wis. 601. 
83. Buckley v. State, 98 So. 362, 19 


Ala.App. 508; Carter v. State, 127 S, 
W.. 215, 59 Tex.Cr. .73. 


84. Ala.—Buckley v. State, 98 So. 
362, 19 Ala.App. 508. 


267 P. 673, 
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Cal.—People v. Hamilton, 230 P. 
974, 69 Cal.App. 127. 

Ga.—Salter v. State, 135 S.E. 408, 
163 Ga. 80. 
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the former witness has denied 


[§ 689] dd. Inquiry into Subject Matter of Deli- 
Leading questions are permissible to 
arrive at facts when modesty or delicacy prevent full 
answers to general interrogatories.*®? 
cause of the delicate nature of the subject of in- 
quiry,®? it is ordinarily the rule in a rape prosecution 
when the details of the crime are being inquired into 
that leading questions may properly be put to the 
prosecuting witness,** particularly if she be of tender 
For the same reasons in similar circum- 


Hence, be- 


Hawaii.—tTerritory v. ‘Slater, 30 


Hawaii 308. 


Idaho.—State v. Larsen, 246 P. 313, 
42 Idaho 517. 


Iowa.—State- v. Dudley, 126 N.W. 
812, 147 lowa 645.™ 


Okl.—Miller v. State, 267 P. 673, 40 
Ok Cry 02: 


Tex.—Graham v. State, 
726,13, 0 ex.Cr, 128. 


Wis.—Smits v. State, 130 N.W. 525, 
145 Wis. 601. 


{a] Reason for rule.—Because of 
the delicate nature of the subject of 
inquiry, tke witness is usually reti- 
cent or reluctant about testifying. 
State v. Larsen, 246 P. 313, 42 Idaho 
517; Graham v. State, 163 S.W. 726, 
his MexeCre2 3, 


[b] Thus (1) in a prosecution for 
unlawful sexual intercourse, leading 
questions may be asked the prosecu- 
trix, where she is unable to give a 
complete story otherwise. Territory 
v. Slater, 30 Hawaii 308. (2) Where, 
in a prosecution for rape, prosecutrix 
testified that defendant came to her 
home, removed his boots, threw her on 
the bed, unfastened her clothes and 
got on top of her, but hesitated when 
asked, “What then did he do?” the 
court properly permitted leading ques- 
tions with reference thereto. State v. 
Dudley, 126 N.W. 812, 147 Iowa 645. 


[c] Under age of consent.—(1) It 
was in the ‘court’s discretion, on a 
prosecution for intercourse with a girl 
under the age of consent, to permit 
the solicitor, under its supervision, to 
ask her leading questions as to the 
details of the crime and how defend- 
ant proceeded to its conclusion. 
Buckley v. State, 98 So. 362, 19 Ala. 
App. 508. (2) In a prosecution for 
rape on a girl under fifteen years of 
age, leading questions eliciting details 
were properly admitted, where she 
was slow to understand questions oth- 
erwise put. Graham y. State, 163 S.W. 
726, 73. Tex.Cr. 28. 


85. Ark.—Wallace v. State, 9 S.W. 
(2d) 21, 177 Ark. '892; Crank v. State; 
264 S.W. 936, 165 Ark. 417. 


Cal.—People v. Barnett, 278 P. 885, 
99 Cal.App. 409. 


Ga.—Salter v. 
163 Ga. 80. 


Idaho.—State v. Larsen, 246 P. 313, 
42 Idaho 517. 


Kan.—State v. Wagoner, 278 P. 1, 
128 Kan, 299. 


Ky.— Blankenship. v.. Common- 
wealth, 28 S.W.(2d) 8774, 234 Ky. 531. 


Or.—State v. Chase, 211 P. 920, 106 
Or. 263, 


$.D.—State v. Albers, 219 N.W. 263, 
52 S.D. 582. 


Tex.—Scitern v. State, 219 S.W. 833, 


163 S.W. 


State, 135 S.E. 408, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stances®® leading questions are usually permitted in 
seduction cases®? and other cases involving inquiry 
into delicate subjects of a sexual character.88 
mitting leading questions in such cases has frequent- 
ly been held to be for the discretion of the court.%® 


Syopexcor, 12. 


Wash.—State v. Tenney, 241 P. 669, 
137 Wash. 47. 


[a] Reason for trule.— ‘If the 
course pursued is not permissible in 
the prosecution of such crimes, then 
offenders against little children will 
usually go unpunished.” People v. 
Hinrich, 199 P. 1058, 53. Cal.App. 186. 


{b] Mentally undeveloped.—Per- 
mitting the state to ask suggestive 
and leading questions of a fourteen 
year old ravished prosecutrix, who 
was underdeveloped mentally, was not 
erroneous. State v. Wagoner, 278 P. 
1, 128 Kan. 299; 


86. See supra text and notes 82, 83. 


87. Murray v. State, 236 S.W. 617, 
151 Ark. 831; Gleason v. State, 183 
S.wW./ 891, 79 .Tex.Cr., 185; Carter v. 
DLHees LATA HS. Wee lo, moo) Pesc@rs i713 > 
Snodgrass vy. State, 36 S.W. 477, 36 
Tex.Cr. 207. 


{a] Intercourse, but for promise 
to marry.—(1) It is not improper for 
the question to be asked the prosecut- 
ing witness in a seduction case wheth- 
er she would have consented to inter- 
course with defendant but for his 
promise to marry her. Carter v. State, 
127 S.W. 215, 59 Tex.Cr. 73; Snodgrass 
v. State, 36 S.W. 477, 36 Tex.Cr. 207. 
(2) In a prosecution for seduction, the 
question, ‘‘State whether or not you 
would have permitted him to have in- 
tercourse with you had it not been 
for that promise,” was open to the ob- 
jection of being leading, yet where 
the prosecutrix was young and had 
been subjected to a long and searching 
cross-examination, and was probably 
timid and ignorant, and the court re- 
marked “It does seem you can’t get 
the information without a little lead- 
ing,’’ it was held that permitting the 
question was not an abuse of discre- 
tion. Murray v. State, 236 S.W. 617, 
151 Ark. 331. (3) In a prosecution for 
seduction, it was not improper to per- 
mit such questions as, “State whether 
or not you loved the defendant,’’ 
“State whether or not you would have 
submitted to the defendant that night 
if you had not loved him.” Gleason v. 
State, 183 S.W. 891, 79 Tex.Cr. 185. 


88. People v. Hinrich, 199 P. 1058, 
53 Cal.App. 186; People v. Gregory, 
97 P. 912, 8 Cal.App. 738; Wade v. 
State, 75 S.H. 494, 11 Ga.App. 411; 
State v. Brandner, 130 N.W. 941, 21 
N.D. 310. 

[a] Bastardy proceeding.—State 
v. Brandner, 130 N.W. 941, 21 N.D. 310. 


{[b] In prosecution for lewd and 
lascivious conduct on body of a girl 
of the age of eight and one-half years, 
leading questions to the prosecuting 
witness were permissible in the 
sound discretion of the court in view 
of the age of the girl and her embar- 
rassment. People v. Hinrich, 199 P. 
1058, 538 Cal.App. 186. 

89. Ark.—Wallace v. State, 9 S.W. 
(2d) 21,177 Ark. 892; Crank vy. State, 
264 S.W. 936, 165 Ark. 417. 

Cal.—People v. Gregory, 97 P. 912, 
8 Cal.App. 738. 

Ga.—Wade v. State, 75 S.E. 494, 11 
Ga.App. 411. 

N.D.—State v. Brandner, 130 N.W. 
941, 21 N.D. 310. 

S.D.—State v. Albers, 219 N.W. 263, 
52 S.D. 582: 
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Per- | Witnesses. 


Tex.—Scitern v. State, 219 S.W. 833. 
87 Tex.Cr. 112; Campbell v. State, 1388 
S.W. 607, 62 Tex.Cr. 561. 

Wash.—-State v. Tenney, 241 P. 669, 
137 Wash. 47. 


_[a]. Direct examination.—Permit- 
ting leading questions on direct ex- 
amination of a prosecutrix who was 


young, had little education, and was 


naturally reluctant and embarrassed 
by the nature of the matters inquired 
into, was discretionary in a prosecu- 
tion for statutory rape. State v. Al- 
bers, 219 N.W. 2638, 52° S.D. 582. 


[b] Where mere child is testifying 
to revolting circumstances it is with- 
in the discretion of the court to allow 
leading questions. People v. Gregory, 
97 SP. Size Cal-App. | Tas. 


{c] Discretion not abused.—(1) 
The court does not abuse its discre- 
tion in permitting a twelve year old 
prosecuting witness, not knowing 
what intercourse meant, in a prosecu- 
tion for attempting to have carnal 
knowledge of her, to be asked leading 
questions. State v. Tenney, 241 P. 
669, 187 Wash. 47. (2) Where, on a 
trial for assault to rape prosecutrix, 
thirteen years old, it appeared that 
while testifying she cried, and the 
state had to coax her to give testi- 
mony, the court did not err in per- 
mitting the state to ask her, ‘Did he 
faecused] say anything about giving 
him some?” Campbell v. State, 138 
SUW../60%,, 620 PexCr, 561... (3) ina .a 
prosecution for assault to rape, where 
prosecutrix at time of trial was thir- 
teen years old and reluctant to de-* 
scribe fully defendant’s treatment of 
her, but had testified that defendant 
laid her on the grass and unbuttoned 
her panties, it was within the court’s 
discretion to allow prosecutrix to be 
asked whether defendant put his 
hands under her clothes and, after 
answering, ‘‘Yes,” to be asked ques- 
tions suggesting the answer that he 
put his hands on her private parts, 
notwithstanding objection to the ques- 
tions as leading. Scitern v. State, 219 
S.W. 833, 87 Tex.Cr. 112. (4) Where 
complainant in a bastardy proceeding 
was eighteen years old, without edu- 
eation, and was testifying through an 
interpreter, being examined concern- 
ing acts of illicit intercourse and the 
birth of a bastard child, born to her 
three weeks prior to the trial, the 
eourt properly allowed the state to 
ask leading questions. State v. 
Brandner, 130 N.W. 941, 21 N.D. 310. 
(5) Permitting leading questions of a 
delicate nature to an eleven year old 
prosecutrix, ignorant and inexperi- 
enced, was not an abuse of discretion 
in a prosecution for carnal abuse. 
Wallace v. State, 9 S.W.(2d) 21, 177 
Ark. 892. (6) Leading questions are 
allowed by the trial judge in his dis- 
eretion, and itis no abuse of discre- 
tion to permit them to be asked of a 
young female child relating to deli- 
cate subjects of a sexual character. 
Wade y. State, 75 S.H. 494, 11 Ga.App. 
411. 


90. Ala.—Ballew v. State, 124 So. 
423,23 Ala. App, 274. 


Ark.—Wallace v. State, 9 S.W.(2d) 
21, 177 Ark. 892; Crank v. State, 264 
S.W. 936, 165 Ark. 417; Murray v. 
State, 236 S.W. 617, 151 Ark. 331. 


Cal.—Peo. v. Harlan, 65 P. 9, 133 
Cal. 16; People y. Barnett, 278 P. 885, 
97 Cal.App. 409; People v. Hinrich, 


[§ 690] ee. Examination of Immature, 
Weak-Minded, Physically Handicapped, or Ignorant. 
It is usual and proper for the court to 
permit leading questions in conducting the examina- 
tion of a witness who is immature,®? aged and in- 
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Aged, 


199 P. 1058, 53 Cal.App. 186; People 
v. Gregory, 97 P. 912, 8 Cal.App. 738. 

D.C.—Roney v. .U.,S. 43 App.D.C: 
533. 

Fla.—Ellis v. State, 6 So. 768, 25 
Ma. 702. ; 

Ga.—Salter v. State, 135 S.H. 408, 


163 Ga. 80; Paschal v. State, 15 S.E. 
322, 89 Ga. 303. 


Idaho.—State v. Gibbs, 265 P. 24, 45 
Idaho 760; State v. Larsen, 246 P. 313, 
42 Idaho 517. 


Ill—MecCann_ v. 
1061, 226 Tll. 562. 


Ind.—Polson v. State, 35 N.E. 907, 
SUS aah ove Ge Misiley 


Iowa.—State v. Schultz, 158 N.W. 
539, 177 Iowa 321; State v. Drake, 105. 
N.W. 54, 128 Iowa 539; State v. Wat- 
son, 46 N.W. 868, 81 Iowa 380. 


Kan.—State v. Wagoner, 278 P. I,. 
128 Kan. 299. 


Ky.—Blankenship v. Com., 28 S.W. 
(2d), 774, 234 Ky. 531. 


La.—State v. Williams, 78 So. 662, 
143 La. 424. 


Mich.—People v. Kratz, 203 N.W. 
114, 230 Mich. 334; People v. Kongeal, 
180 N.W. 636, 212 Mich. 307. 


Miss.—Turney v. State, 16 Miss. 
104, 47 Am.D. 74. 


N.J.—BEberle v. Stegman, 121 A. 618, 
98 N.J.Law 37, 879. 


Okl.—Miller v. State, 267 P. 673; 40 
Oki Cr. 2: 


Or.—State v. Chase, 211 P. 920, 106 
Or. 263; State v. Megorden, 88 P. 306, 
49 Or. 2569, 14 Ann. Cas: 130: 


Porto Rico.—Peo. v. Garcia, 24 Porto 
Rico 122. 


S.D.—State v. Albers, 219 N.W. 263, 
52 S.D. 582. 


Tex.—Brown v. State, 14 S.W.(2d) 
68, 112 Tex.Cr. 92; Campbell v. State, 
138 S.W. 607, 62 Tex.Cr. 561; Carter 
v. State, 127 S.W. 215, 59 Tex.Cr. 732 
Ham v. State, (Cr.) 78 S.W. 929. 


Wash.—State v. Tenney, 241 P. 669, 
670, 137 Wash. 47. 


‘Tt is the rule that with witnesses 
of tender years wide latitude is al- 
lowed in examination of the witness.” 
State v. Tenney, supra. 


[a] Thus, where the trial court 
permitted a child to testify as a wit- 
ness, although her examination was 
quite leading and her testimony some- 
what uncertain, the testimony could 
not be rejected on that account. Wher- 
le v. Stegman, 121 A. 618, 98 N.J.Law 


37, 879. 


[b] Minor of limited vocabulary.—. 
People v., Harlan, 65 P: 9, 133 Cal! 16. 


[c] In prosecution for indecent ex- 
posure of person, permitting the 
prosecutor to ask the state’s witness- 
es, the oldest of whom was twelve 
years of age, leading questions, was 
not reversible error. People v. Kratz, 
203 N.W. 114, 230 Mich. 334. 


[d] Different view has been assert- 
ed in two cases which have considered 
that the tender age of a witness, in- 
stead of furnishing a good reason for 
departing from the rule, furnishes a 
cogent reason why leading questions 
should not be permitted. Coon v. Peo- 
ple, 99 Ill. 368, 39 Am.R. 28; Sullivan 


People, 80 N.E. 
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sluggish “mental equipment,®> confused and agitat- 
ed, 36 or timid®? or embarrassed®® while on the stand, 
lacking in comprehension of questions asked®® or 
slow to understand,! deaf and dumb,” unable to speak 
or understand the English language? or only imper- 
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memory.® 


fectly familiar therewith,* or ‘of weak or uncertain 


v. Sullivan, 48 Ill.App. 435. 


91. Mead v. Mead, 182 P. 761, 41 
Cal.App. 280; Novy v. State, 249 S.W. 
859, 93 Tex.Cr. 655; Borrer v. State, 
204 S.W. 1003, 83 Tex.Cr. 198. 


[a] Difficult to understand.—In an 
intoxicating liquor prosecution, where 
a witness was old and infirm and dif- 
ficult to understand or to make him 
understand, there was no error in re- 
gard to leading questions asked him 
on the stand. Novy v. State, 249 S.W. 
859, 93 Tex.Cr. 655. 

92. Ark.—Wallace v. State, 9 S.W. 
(2d) 21, 877 Ark. $92. 

Fla.—Bllis v. State, 
Fla. 702. 

Ky.—Western Union Tel. Co. v. 
Teague, 121 S.W. 484, 134 Ky. 601. 

Mich.—People v. Wheeler, 152 N.W. 
968, 186 Mich. 489. 

Minn.—-Blakeman v. Blakeman, 
N.W. 1038, 31 Minn. 396. 

Okl.—Miller v. State, 267 P. 673, 40 
Ok1.Cr. 72. 

Or.—State v. Oden, 138 P. 10838, 69 
Ori385, 


6 So. 768, 25 


18 


(Civ. App.) 


5g aynes v. Sosa, 
198 S.W. 976 [dism f w j]; Carter v. 
State, 127 “SiWnw2t5,. 59 YBhex. Er. 735 
Rodriguez v. State, 5 S.W. 255, 23 Tex. 
App. 503. 

93. Ellison v. Beannabia, 46 P. 477, 
4 Okl. 347; Kozik v. Czapiewski, 116 
N.W. 640, 186 Wis. 70. 

94. State v. Simes, 85 P. 914, 12 
Idaho 310, 9 Ann.Cas. 1216; Selenak 
v. Selenak, 150 Jll.App. 399; People v. 
Bernor, 74 N.W. 184, 115 Mich. 692; 
Navarro vy. State, 6 S.W. 542, 24 Tex. 
App. 378; Armstead v. State, 2 S.W. 
627, 22 Tex. App. 51. 


95. Martens v. Martens, 164 N.W. 
645, 181 Iowa 350. 

96. Durham v. State, 70 Ga. 264; 
State v. Peterson, 82 N.W. 329, 110 
Iowa 647; Campbell v. State, 138 S.W. 
607, 62 Tex.Cr. 561; Carter v. State, 
NE SVVG eco. LOOm Lexa Ir dio. 

[a] hus it is not error to refuse 
to permit leading questions to a wit- 
ness who is greatiy affected by her 
situation when on the stand. Dur- 
ham v. State, 70 Ga. 264. 

97. State v. Williams, 78 So. 662, 
143 La. 424; State v. Culpepper, 238 
S.W. 801, 293 Mo. 249. 

9g. Ark.—Wallace v. State, 9 S.W. 
(Ca) 21, 177 Ark: 9892" 

Cal.—People v. Hinrich, 199 P. 1058, 
53 Cal.App. 186. 

Idaho.—State v. Larsen, 246 P. 313, 
42 Idaho 517. 

Tll—McCann v. People, 
1061, 226 Ill. 562. 

Iowa.—State v. Drake, 105 N.W. 54, 
128 Iowa 539. 

S.D.—State v. Albers, 219 N.W. 263, 
52, S.D. 582. 

Tex.—Ham v. State, (Cr.) 78 S.W. 
929. 


Inquiry into subjects of delicate 
nature see supra § 689. 


80 N.E. 


99. Jowa.—State v. Drake, 105 N. 
W. 54, 128 Iowa 539. 
Ky.—Western Union Tel. Co. v. 


Teague, 121 S.W. 484, 134 Ky. 601. 


Mich.—People v. Jensen, 33 N.W. 
Sid, "66" Micha eva 1: 


Mo.—Powell v. 
457. 


Or.—Mace v. Timberman, 251 P. 
120 Or. 144 [cit Cyc]. 


Tex.—Rodriguez v. 
255, 23 Tex.App. 503 


[a] Describing structure.—Where, 
in an action to recover for injuries to 
animals upon a railroad track, a wit- 
ness replied to a question as to the 
existence of a cattle guard that he did 
not know what a cattle guard was, it 
was proper for the examining counsel 
to describe a cattle guard, and then 
to ask the witness whether he had 
seen any such thing at the specified 
place. Powellsv¥. Peannibal, etc. R. 
Co. 35 Moet. 


1. Cal.—California Wine Ass’n v. 
Commercial Union Fire Ins. Co. of 
New York, 112 P. 858, 159 Cal. 49. 


Ky.—Western Union Tel. Co. v. 
Teague, 121 S.W. 484, 134 Ky. 601. 


Nev.—State v. Williams, 102 P. 974, 
31 Nev. 360. » 


N.¥.—Strnad v. William Messer Co., 
142 N.Y.S. 314. 


Tex.—Novy v. State, 249 S.W. 859, 
93 ‘Tex.Cr. 655; Graham v./State, 163 
EVV Os iio "Tex. (Cah PASE Carter v. 
State, 127 S.W. 215, 59 Tex.Cr. 73. 


fa] For example, in an action 
against a telegraph company for fail- 
ing to deliver a message whereby 
plaintiff was prevented from attend- 
ing her sister’s funeral, that a ques- 
tion asked plaintiff whether she ex- 
perienced any suffering and sorrow 
from being prevented from attending 
the funeral was leading was not 
ground for its exclusion, it being the 
last of many questions, and plaintiff’s 
age and ignorance making it difficult 
for her to understand what she was 
being interrogated about. Western 
Union Telegraph Co. v. Teague, 121 S. 
W. 484, 134 Ky. 601. 


[b] Directing questions.—The al- 
lowance of leading questions mani- 
festly designed not to suggest an- 
swers but rather to direct witnesses 
of slow comprehension to the general 
subject of the testimony was not re- 
versible error. California Wine Ass’n 
v. Commercial Union Fire Ins. Co. of 
New York, 112 P. 858, 159 Cal. 49. 


2. State v. Burns, (Iowa) 78 N.W. 
681. See also Selenak v. Selenak, 150 
Ill. App. 399 (witness deaf and badly 
tongue-tied). 

8. Ill.—People v. Brown, 112 N.BE. 
462, 273 Ill. 169, Ann.Cas.1918D 772 
[aff 196 Ill.App. 400]; Selenak vy. Sele- 
nak, 150 Ill.App. 399. 


Mich.—People v. Jensen, 33 
811, 66 Mich. 711. 

Minn.—Blakeman v. Blakeman, 18 
N.W. 103, 31 Minn. 396. 


Okl.—Ellison v. Beannabia, 
477, 4 Okl. 347. 


Hannibal, 35 Mo. 
763, 


State, 5 S.W. 


N.W. 
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Where a witness is being examined 
through an interpreter, leading questions should be 
permitted if necessary to enable him to answer.°® 
Permitting leading questions to be put to witnesses 
as aforesaid is frequently said to be a matter for 
the sound discretion of the court’ in order to develop 


Tex.—Diaz v. State, 137 S.W. 377, 62 
Tex.Cr. 317; Navarro v. State, 6 S.W. 
542, 24 Tex.App. 378; Rodriguez v. 
State, 5 S.W. 255, 23 Tex.App. 508. 


4, Cal.—People v. Clary, 13 P. 77, 
T2 °C ae bosom 


Ill.—McCann v. People, 80 N.E. 1061, 
226 Ill. 562. 


Iowa.—State v. McClain, 183 N.W. 
305, 191 Iowa 750; Martens v. Mar- 
tens, 164 N.W. 645, 181 Iowa 350; 
Kruse v. Seiffert, etg., Lumber Co., 79 
N.W. 118, 108 Iowa 352. 


Mo.—Vodicka v. Sette, 223 S.W. 578. 


Okl.—Claycomb v. State, 211 P. 429, 
22 Okl. 315. 


Tex.—Dave Lehr, Ine. v. Brown, 
(Civ.App.) 58 S.W.(2d) 886; Davis v. 
State, 272 S.W. 480, 100 Tex.Cr. 617; 
Marta v. State, 193 S.W. 323, 81 Tex. 
Cr. 135; Craddick y.. State, 88 S.W. 
347, 48 Tex.Cr..385 [cit Cyc]. 


Wis.—Kozik v. Czapiewski, 
W. 640, 136 Wis. 70. 


[a]. Understanding sufficient for 
intelligent answers.—Leading ques- 
tions should not be permitted un the 
ground that the witness is not thor- 
oughly familiar with the English lan- 
guage, where it appears from his 
manner of testifying that he under- 
stands English sufficiently to answer 
questions intelligently. Craddick v. 
State, 88 S.W. 347, 48 Tex.Cr. 385. 


[b] Limited vocabulary.—Leading 
questions are admissible, where the 
witness’ vocabulary is limited. Davis 
Vee eRe 272 S.W. 480, 100 Tex.Cr. 


5. See infra § 692. 


6. Offerman v. Union Depot R. Co., 
28 S.W. 742, 125 Mo. 408, 46 Am.S.R. 
483; Nicoletti Wo Dieckmann, D5 PINES 
S. 520, 89 Mise. 131; Strnad Vv. Wil- 
liam Messer Co., 142 N.Y.S. 314; Diaz 
V, State, 137) (Siw.es 7s 62 Pex Orme 


[a] Thus, where a witness in a 
prosecution for theft could not speak 
English, and it was difficult to make 
him understand through an interpre- 
ter, and he did not appear to be well 
informed, the court did not err in 
permitting the state to ask a leading 
question. Diaz v. State, 137 S.W. 377, 
62 ex Creo 


[b] Foreign born illiterate.—The 
court must permit leading questions 
where a foreign born witness, testi- 
fying through an interpreter, is so 
illiterate that he cannot be made to 
answer, except by leading questions. 
Nicoletti v. Dieckmann, 151 N.Y.S. 
520, 89 Misc. 131. 


[c] Exclusion of questions.—It 
was error to exclude questions, asked 
a witness who was testifying through 
an interpreter, and who was manifest- 
ly slow-witted, although in some as- 
pects they might be considered lead- 
ing, where they were not obnoxiously 
so. Strnad v. William Messer Co., 142 
N.Y.S. 314. ‘y 


7. Ala.—Ballew v. State, 124 So. 
123, 23 Ala.App. 274 


Ark.—Wallace v. State 9 S.W.(2d) 
rag 177 Ark. 892; Crank v. State, 264 
S.W. 936, 165 ‘Ark. 413; Murray Vv. 


116 N. 


lor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 690-691] 


the facts. 


[§ 691] ff. Examination of Unwilling or Hostile 
Usually leading questions,!® sometimes 
by reason of express statutory provision,!+ may be 
put to an unwilling or reluctant,!? evasive,?? un- 


Witnesses. 


State, '236 S.W. 617, 151 Ark. 331. 


Cal.-—People v. Barnett, 278 P. 885. 
99 Cal.App. 409; People v. Hinrich, 
199 P. 1058, 53 Cal.App. 186; Mead v. 
Mead, 182 P. 761, 41 Cal.App. 280. 


Idaho.—State v. Gibbs, 265 P. 24, 45 
Idaho 760. 


Il..—People v. Brown, 112 N.E. 462, 
273 T11:°169; Ann.Cas.1918D 772) [aft 
196 Ill.App. 400]; Selenak v. Selenak, 
150 Ill.App. 399. 


Iowa.—State v. McClain, 183 N.W. 
305, 191 Iowa 750; Martens v. Mar- 
tens, 164 N.W. 645, 181 Iowa 350; 
See’ v. Shultz, 158 N.W. 539, 177 Iowa 


,. Kan.—State v. Wagoner, 
128 Kan. 299. 


Ky.—Blankenship v. Com., 28 S.W. 
(2a) 774, 234 Ky. 531; Western Union 
Tel. Co. v. Teague, 121 S.W. 484, 134 
Ky. 601. 


La.—State v. Williams, 78 So. 662, 
143 La. 424, 


Mich.—People v. Kongeal, 180 N.W. 
636, 212 Mich. 307; People v. Wheeler, 
152 N.W. 968, 186 Mich. 489; Asplund 
v. Calumet & Hecla Mining Co., 143 
N.W. 633, 177 Mich. 529. 

Mo.—Vodicka y. Sette, 223 S.W. 578. 


Nev.—State v. Williams, 102 P. 974, 
31 Nev. 360. 


Okl.—Claycomb vy. State, 211 P. 429, 
Okl. 315. 


Or.—State v. Oden, 138 P. 10838, 69 
Or. 385. 


S.D.—State v. Albers, 219 N.W. 2638, 
52 S.D. 582. 


Tex.—Haynes v. Sosa, (Civ.App.) 
198 S.W. 976 [dism f w j]; Dave Lehr, 
Ine. v. Brown, (Civ.App.) 58 S.W.(2d) 
886; Brown v. State, 14 S.W.(2d) 63, 
112. -Tex.Cr. 92; Borrer.v.>State, 204 
S.W. 10038, 838 Tex.Cr. 198; Campbell 
v. State, 138 S.W. 607, 62 Tex.Cr. 561. 


Wash.—State v. Tenney, 241 P. 669, 
137 Wash. 47. 


[a] Limited understanding of Eng- 
lish.— (1) Where witnesses speak the 
"English language imperfectly, it is 
within the sound discretion of the 
trial court to permit leading questions 
to be propounded on direct examina- 
tion. Claycomhb v. State, 211 P. 429, 
22 Okl. 315. (2) Where the witness 
was an unlettered Mexican having dif- 
ficulty in understanding English, and 
limited ability of expressing himself 
therein, wide discretion was properly 
allowed in permitting questions which 
might in other cases be considered as 
leading or suggestive in form. Dave 
Lehr, Inec., v. Brown, (Tex.Civ.App.) 
58 S.W.(2d) 886. (3) Where plaintiff, 
who was unfamiliar with the English 
language, sought rescission of a con- 
tract on the ground that it was se- 
cured by fraud, the allowance of lead- 
ing questions directing his attention 
to particular matters was not an 
abuse of discretion of the trial court 
as to such matter. Vodicka v. Sette, 
(Mo.) 223 S.W. 578. 


{b] Child of tender years.—Wal- 
lace v. State, 9 S.W.(2d) 21, 177 Ark. 
892; Peo. v. Barnett, 278 P. 885, 99 
Cal.App. 409; State v. Gibbs, 265 P. 
24, 45 Idaho 760; State v. Wagoner, 
278 P. 1, 128 Kan. 299; Blankenship v. 
Com., 28 S.W.(2d) 774, 2384 Ky. 531; 
State v. Albers, 219 N.W. 263, 52 S.D. 


208) Pa dl, 
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friendly,!* hostile,t® or adverse!® witness, whether 


582; Brown v. State, 14 S.W.(2d) 63, 
112 Tex.Cr. 92; Campbell v. State, 138 
S.W. 607, 62 Tex.Cr. 561. 


[c] Examination through interpre- 
ter.—(1) Where plaintiff was not vers- 
ed in the English language, and part 
of his testimony was given through an 
interpreter, it was not an abuse of dis- 
cretion to permit leading questions. 
Asplund v. Calumet & Hecla Mining 
Co.,. L48UNIW0688, 0% Mich. 52950) (29 
Where a witness was a foreigner and 
spoke the Mneglish language imperfect- 
ly, the trial court had a large discre- 
tion, within appropriate limitations, 
in permitting leading questions, espe- 
cially where an interpreter was after- 
ward used, through whose aid a full 
examination and  cross-examination 
were had. State v. McClain, 183 N.W. 
305, 191 Towa 750. (8) In a criminal 
trial, allowing leading questions to 
witnesses speaking through an inter- 
preter is largely in the trial court’s 
discretion. People v. Brown, 112 N.B. 
462, 273 Ill. 169, Ann.Cas.1918D 772 
faff 196 Tll.App. 400]. 


[d] Ignorant witness.—(1) It can- 
not be said that it is an abuse of dis- 
cretion to permit a leading question 
to an ignorant witness, testifying 
through an interpreter, she having 
previously, without objection, stated 
the facts summarized in the leading 
question. Haynes v. Sosa, (Tex.Civ. 
App.) 198 S.W. 976 [dism f wj]. (2) 
Where the prosecutrix was stupid and 
densely ignorant, it was within the 
discretion of the court to permit lead- 
ing questions by the prosecuting at- 
torney. State v. Oden, 138 P. 10838, 69 
Or. 385. (3) Allowing the prosecuting 
attorney to put leading questions to 
an ignorant witness for the state is 
in the court’s discretion. People v. 
Wheeler, 152 N.W. 968, 186 Mich. 489. 


[e] Witness unable to understand. 
—It is discretionary to allow leading 
questions on the direct examination 
when the witness is unable to under- 
stand otherwise. State v. Williams, 
102 P. 974, 31 Nev. 360. 


[f] Old and feeble witness.— 
Where plaintiff was a very old and 
feeble man it cannot be held that to 
allow leading questions to be pro- 
pounded to him was an abuse of that 


discretion. Mead v. Mead, 182 P. 761, 
41 Cal.App. 280. 
[g] Discretion not abused.—The 


exercise of such discretion was not 
abused by allowing leading questions 
to be put to a party who is not men- 
tally bright, is quite deaf, does not 
understand the English language, and 
can only testify through an interpre- 
ter, and is badly tongue-tied. Selenak 
v. Selenak, 150 Ill.App. 3899. 


8. Blankenship v. Commonwealth, 
28 S.W.(2d) 774, 234 Ky. 531. 


9. To refresh recollection of wit- 
ness see infra § 692 text and note 40. 


10. What are leading questions see 
supra §§ 678-685. 


11. See statutory provisions. 


12, Lee v. Tinges, 7 Md. 215; State 
v. Tally, (Mo.) 22 S.W.(2d) 787; Mc- 
Neill v. State, 7 S.W.(2d) 559, 9 S.W. 
C20) B83, LLOV Mex Cr, 499’ Carter iV. 
State, 181 S.W. 473, 78 Tex.Cr. 240; 
Jones v. State, 163 S.W. 81, 72 Tex.Cr. 
504; Clardy v. State, 147 S.W. 568, 
66 Tex.Cr. 351; Pendleton v. Com- 
monwealth, 109 S.E. 201, 1381 Va. 676. 


a particular witness be so unwilling or hostile as to 
justify such questions to be put to him being a ques- 
tion for the court to determine,*’ although if its de- 
termination in this respect is not in accord with the 


[a] Thus, where evidence through- 
out showed that the witness was un- 
willing to answer directly, the state’s 
counsel could ask a leading question 
of his witness. State v. Tally, (Mo.) 
22 S.W.(2d) 787. 


genre State v. Wells, (Mo.) 234 S.W. 


14 Harringer v. Keenan, 201 P. 


306, 117 Wash. 311. 


15. Ala.—Bank of Madrid v. Mer- 
chants’ Nat. Bank of Middletown, N. 
Y., 77 So. 167, 16 Ala.App. 247. 


Md.—Lee y. Tinges, 7 Mad. 215. 


Miss.—Turney y. State, 16 Miss. 104, 
47 Am.D. 74. 


Mo.—State v. Wells, 234 S.W. 825; 
State v. Draughn, 124 S.W. 20, 140 Mo. 
App. 263. 

N.Y.—Wiener v. Mayer, 147 N.Y.S. 
289, 162 App.Div. 142. 


S.cC.—State v. Kennedy, 67 S.E. 152, 
85 SiC. 146, 


Yex.—Atkison v. State, 182 S.W. 
1099, 79 Tex.Cr. 63; ‘Carter v. State, 
181 S.W. 473, 78 Tex.Cr. 240; Moore 
Vv. State, 144 S.W. 598, 65 Tex.Cr, 453; 
Carter v. State, 127 S.W. 215, 59 Tex. 
Cr, 73. 

Wash.—Harringer v. Keenan, 201 P. 
306, 117 Wash. 311. 


[a] Associate of accnsed._—— Where 
a state’s witness, who was admitted- 
ly an associate of accused, was a drug 
addict, and in giving testimony at the 
trial obviously became evasive and 
hostile to the state regarding his pri- 
or statements, it was proper for the 
court to permit the prosecuting attor- 
ney to ask him leading questions. 
State v. Wells, (Mo.) 234 S.W. 825. 


16. Bartholemew v. Billmeyer, 198 
N.W. 51, 197 Iowa 861. 


{a] Thus, in an action for breach 
of marriage promise, a question put 
by defendant to an apparently adverse 
witness called by him, ‘And you may 
state whether or not she at any time 
told you she wouldn’t marry him,” 
is proper, although leading. Barthol- 
emew v. Billmeyer, 198 N.W. 51, 197 
Iowa 861. 


17. Flaig v. Andrews Steel Co., 132 
S.W. 1015, 141 Ky. 391; State v. Av- 
ery, 145 So. 535, 176 La. 264; Bresch 
v. Wolf, 220 N.W. 737, 243 Mich. 638; 
State v. Cambron, 105 N.W. 241, 290 
S:Di12:82. 


[a] It is for court to determine 
from the evidence and the manner 
and conduct of witnesses whether 
they are unwilling witnesses, so as to 
allow leading questions to be pro- 
pounded to them. State v. Cambron, 
105 N.W. 241, 20 S.D.. 282. 


[b] Witness who had been sub- 
peenaed by each side in an employee’s 
action for injuries, and at the time he 
testified had resigned his position 
with defendant and was about to leave 
for another place, and who was en- 
tirely friendly with plaintiff, and had 
voluntarily gone with him to his at- 
torney’s office to assist in preparing 
plaintiff's case, was not hostile to 
plaintiff, and could not be asked lead- 
ing questions. Flaig v. Andrews Steel 
Co., 182 S.W. 1015, 141 Ky. 391. 


[ce] Witness held hostile or un- 
willing, justifying leading questions. 
State v. Avery, 145 So. 535, 176 La. 264 
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facts, permitting a leading question to a witness 
not actually hostile is error.’ As is true of leading 
questions generally,!® whether or not such questions 
in such circumstances should be permitted is fre- 
quently held to be a matter for the sound discretion 
Accordingly, it is held that the dis- 


of the court.2° 


(Code Cr. Proc. :art 373); Bresch, vy. 
Wolf, 220 N.W. 737, 243 Mich. 638. 


[d] Im absence of anything to 
show that witness is unfriendly to 
the party calling him, he cannot be ex- 
amined upon the assumption that he 
is so. People v. Lyons, 16 N.W. 380, 
51 Mich. 215. See also Fisher v. Hart, 
24 A. 225, 149 Pa. 232. 


18. Tate v. Commonwealth, 154 S. 
B. 508, 155 Va. 1016. 


19. Discretion of court see supra § 
687. 
nee U.S.—Levy v. U. S., 35 F.(2d) 
De 


Ala.—Winchester v. State, 102 So. 
535, 20 Ala.App. 243. 


D.C.—Holmes v. U. S., 56 App.D.C. 
188, 11. Hy (20d)2 569. 


Ill.—FPeople v. Gallery, 
650, 336 Ill. 580. 


Iowa.—State v. Coffman, 195 N.W. 
1001 [rev on other grounds 197 N.W. 
482]; State v. Bige, 193 S.W. 17, 195 
Iowa 1342. 


Mich.—Bresch v. Wolf, 220 
737, 243 Mich. 638. 


Mo.—State v. Wells, 234 S.W. 825. 


168 N.E. 


N.W. 
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Pa.Super. 25. 


Tex.—Wallace v. State, 279 S.W. 
$32; 103 Tex.Cr. 203. 


[a] Latitude allowed in the exam- 
ination of a witness apparently hostile 
is largely in the discretion of the 
trial court. Commonwealth v. Ram- 
sey, 42 Pa.Super. 25. 


21. Ala.—Mann v. State, 32 So. 704, 
134 Ala. 1; Towns & O’Brien v. Al- 
ford & Butler, 2 Ala. 378; Winchester 
v. State, 102 So. 535, 20 Ala. App. 248. 


Ga.—Durham v. State, 70 Ga. 264; 
Barker v. State, 57 S.H. 989, 1 Ga.App. 
286. 

Hawaii. —Territory y. Slater, 30 Ha- 
waii 308. 


Tll.—--People v. Gallery, 168 N.E. 650, 
336 Ill. 580; Cassem v. Galvin, 41 N.B. 
1087, 158 Ill. 30 [aff 53 Ill.App. 419]; 
Bradshaw v. Combs, 102 Ill. 428; Do- 
ner v. People, 92 Ill.App. 43; McDon- 
ald v. People, 49 Ill.App. 357. 


Iowa.—State v. Drake, 105 N.W. 
54, 128 Iowa 539; State v. Wright, 84 
N.W. 541, 112 Iowa 436. 


Kan.—State v. Hughes, 56 P. 142, 
8 Kan.App. 631. 


La.—State v. Barrett, 42 So. 
117 La. 1086. 


Me.—State v. Benner, 64 Me. 267. 


Mass.—Com. v. Chaney, 18 N.@. 572, 
148 Mass. 6; Com. v. Thrasher, 1 
Gray 57 


Mich.—People v. Hennard, 127 N.W. 
803, 162 Mich. 225; People v. Gilles- 
pie, 69 N.W. 490, 111 Mich. 241; Peo- 
ple v. Case, 62 N.W. 1017, 105 Mich. 
92. 


Minn.—State v. Newman, 101 N.W. 
499, 93 Minn. 393. 


Mo.—State v. Culpepper, 238 S.W. 
801, 293 Mo. 249; State v. Keith, 53 
Mo.App. 383. 


Neb.—Hackney v. Raymond Bros. 


513, 


WITNESSES 


Clarke’ Co., 106-N.-W. 2.1016, <75 “Neb. 
793; Blair vi State, 101 N.W. 17, 72 
Neb. 501. 


N.Y.—People v. Sexton, 80 N.E. 396, 
ae By ~-Y. 495, 116 Am.S.R. 621, 21 N.Y. 
ip 


N.C.—State v. Bailey, 102 S.E. 406, 
UO ING Cor egee, 


Pa.—Northern Liberties Bank v. 
Davis, 6 Watts & S. 285. 


S.D.—State v. Cambron, 
241, 20 S.D. 282. 


Tex.—Littler v. Dielmann, 106 S.W. 
1137, 48 Tex.Civ.App. 392; Missouri, 
etc., R. Co. v. Scarborough, (Civ. App.) 
51 S.W-..356; Wallace v. State, 279 S. 
W. 832, 103 Tex.Cr. 203; Shaw v. State, 
229 S.W. 509, 89 Tex.Cr. 205; Ander- 
son v. State, 202 S.W. 944, 83 Tex.Cr. 
261, L.R.A.1918E 658; Moore v. State, 
144 S.W. 598, 65 Tex.Cr. 453; Mayo 
Vesotace: 1365S: W100, 62 hex.Cr.. 10s 
Sweeney v. State, 128 S.W. 390, 59 
Tex.Cr. 370; Burk v. State, 124 S.W. 
658, 57 Tex.Cr.635y Matthews v. State, 
123 S.W. 127, 57 Tex.Cr. 337; Rober- 
son v. State, 109 S.W. 160, 53 Tex.Cr. 
297; Burch v. State, 90 S.W. 168, 49 
Tex.Cr. 13; Duncan v. State, 51 S.W. 
372, 40 Tex.Cr. 591; Spiars v. State, 
(Cr.) 50 S.W. 948; Robinson v. State, 
(Cr.) 49 S.W.w9386; Byrdiv. State, (Cr.) 
45 S.W. 804; Callison v. State, 39 S. 
W. 300, 37 Tex.Cr. 211; Fitzpatrick v. 
State) © 38) SHwe.806)1°3 7 Dex:Cr.41 203 
Navarro v. State,-6 S.W. 542, 24 Tex. 
App. 378; Taylor v. State, 3 S.W. 753, 
22 Tex.App. 529, 58 Am.R. 656. 


W.Va.—Layne v. Chesapeake, etc., 
Rin@o:) Go 2 S28: 411034 66 ¢WisViains6 Olle 
te v. Carr,'63 S.E. 766, 65 W.Va. 
81. 


[a] Witness related to accused.— 
Where, on a prosecution for murder. 
it appears that certain witnesses call- 
ed by the state are unwilling wit- 
nesses against accused, as manifest- 
ed from the fact that one is his wife 
and the other his daughter, and from 
their apparent lack of recollection, it 
is proper for the district attorney to 
put leading questions to them. Peo- 
ple v. Sexton, 80 N.E. 396, 187 N.Y. 
495, 116 Am.S.R. 621. 


{b] Accomplice of accused.— 
Where the prosecution called as a 
witness one indicted by another bill 
for the same offense, and he proved 
unwilling, it was within the court’s 
discretion to permit the state to ask 
a leading question considering his tes- 
timony in habeas roe proceedings. 
State v. Bailey, 102 S.K. 406, 179 N.C. 
724, 


22. Ga.—Ethridge v. State, 136 S.E. 
72, 163 Ga. 186. 


Iowa.—State v. Coffman, 195 N.W. 
1001 [rev on other grounds 197 N.W. 
482]. See Wildeboer v. Peterson, 203 
N.W. 284, 201 Iowa 1202 (leading 
questions to be avoided on retrial). 


Ky.—Stahl v. Commonwealth, 50 S. 
Ww. (2a) 952, 244 Ky. 356. 


Mich.—Bales v. Evans, 148 N.W. 
790, 182 Mich. 383; People v. Hennard, 
127 N.W. 303, 162 Mich. 225. 


105 N.W. 


S.D.—State v. Albers, 219 N.W. 2638, 
52) SD. 8532 
Tex.— Wallace v. State, 279 S.W. 


been 


[§ 691. 


cretion of the court is properly exercised in allowing 
counsel conducting the examination to ask leading 
questions in eases where it appears that the witness 
is unwilling to testify,?* reluctant,”? reticent,?? re- 
fractory,?* or evasive,” 


25 


and the same rule applies 


832, 103 Tex.Cr. 203; Shaw v. State, 
229 S.W. 509, 89 Tex.Cr. 205; Ander- 
son v. State, 202 S.W. 944, 83 Tex.Cr. 
261, L.R.A.1918E 658; Graham _ v. 
State, 163 S.W. 726, 73 Tex.Cr., 28; 
Moore v. State, 144 S.W. 598, 65 Tex. 


Cr. 453; Sweeney v. State, 128 S.W. 
390, 59 ex.Cr. 370; Burk v. State, 
124 S.W. 658, 57 Tex.Cr. 635. 


“W.Va.—Layne v. Chesapeake & O. 
Ry. Co. 67 S.E., 1103, 66 W.Va-. 607; 
State v. Carr, 63 SB. 766, 65 W.Va. 81. 


23. State v. Dudley, 126 N.W..812, 
147 Iowa 645; State v. Waters, 109 
N.W. 1013, 132 Iowa 481; State v. No- 
land, 168 S.E. 412.204 N.C. 3295) .Gra- 
oe v. State, 163 S.W. 726, 73 Tex.Cr. 

24. Register v. State, 94 So. 778, 
19 Ala.App. 11 [cert den 94 So. 780, | 
208 Ala. 575). 


[a] Thus, in a prosecution for dis- 
tilling whisky, wherein defendant at- 
tempted to prove an alibi, it was not 
error to permit the solicitor to lead a 
refractory state’s witness, who had 
testified that defendant offered to give 
him two dollars a day to swear that 
he and defendant were fishing or hunt- 
ing, by asking him, “Fishing or hunt- 
ing, when, at the ‘time he is said to 
have been with the still?” Register 
v. State, 94 So. 778, 19 Ala. App. 11 
[cert den 94 So. 780, 208 Ala. 575]. 


meAeR Ga.—Durham v. State, 70 Ga. 


Tll.—Cassem v. Galvin, 41 N.B. 1087. 
158 Ill. 30 [aff 53 Ill.App. 419]; Doner 
v. People, 92 Ill.App. 43. 


Kan.—State v. Hughes, 56 P. 142, 8 
Kan.App. 631. 


La.—State v. Rosa, 26 La.Ann. 75. 


Mich.—Bales v. Evans, 148 N.W. 
790, 182 Mich. 383; People v. Gilles- 
pie, 69 N.W. 490, 111 Mich. 241; Peo- 
ple v. Caldwell, 65 N.W. 213, 107 Mich. 
374; Way v. Billings, 2 Mich. 397. 


See a ae v. Keith, 53 Mo.App. 


N.C.—State v. Noland, 168 S.B. 412,) 
204 N.C. 329. 


on eee ris v. State, 247 P. 418, 
35 Okl.Cr. 5; Gardner v. State, 115 P. 
GOT, Sy OKRCra bed. 


Pa.—Commonwealth v. Rossi, 47 Pa. 
Tae 297; Com. v. Duffy, 39 Pa.Co. 


Tons ees ete., R. Co. v. Mc- 
Ananey, 80 S.W. 1062, 36 Tex.Civ.App. 
76; Moore v. State, 144 S.W. 598, 65 
Tex.Cr. 453; Mayo.v. State, 136 S.w. 
790, 62 Tex.Cr. 110: Sweeney v. State, 
128 S.W. 390, 59 Tex.Cr. 370; Mat- 
WP apes State, 123 S.W. 127, 57 Tex. 

Trax O . 


W.Va.—Layne yv. Chesapeake & O. 
Ry. Co., 67 S.E. 1103, 66 W.Va. 6073 
Layne v. Chesapeake, etc., R. Co., 67 
S.E. 11038, 66 W.Va. 607. 


[a] Evasive and equivocal.—Bales 
v. Evans, 148 N.W. 790, 182 Mich. 383. 


[b] Concealing;truth.—In an ex- 
amination in chie?, questions may be 
put to lead the mind of the wi ness 
to the subject of inquiry when it ap- 
pears that the witness wishes to con- 
ceal the truth, or to favor the oppo- 
site party. Commonwealth v. Rossi, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


dk aeeialie ee 


§ 691] 


where the witness is hostile,?® or otherwise un- 
So, as a party called as a witness for his 
adversary is necessarily hostile, he may be asked 
leading questions,?® the actual hostility or unwilling- 
ness of such a witness to testify bemg immaterial.*° 
Where a party is called as a witness by his adversary, 
the court in its discretion may permit,®° or refuse to 


friendly.?7 


47 Pa.Super. 297. 


[ec] Discretion not abused:—(1) 
Permitting the prosecuting officer to 
call the attention of the state’s wit- 
ness directly to the contents of the 
witness’ previous affidavit was not an 
abuse of discretion, where the wit- 
ness was hesitant and evasive. State 
v. Noland, 168 S.E. 412, 204 N.C. 329. 
(2) After an evasive and hostile wit- 
ness for the state, who persistently 
answered that he could not remem- 
ber the date of a transaction, had been 
on the stand for some time, it was 
not error to allow the attorney for 
the state to refresh his recollection 
by asking him leading questions as to 
his testimony before the grand jury. 
Matthews v. State, 123 S.W. 127, 57 
| Rist Oh GRR 


26. U.S.—Equitable Surety Co. v. 
Board of Com’rs of Muddy Bottom 
Swamp Land Dist. No. 1, Tippah 
ie Miss., 256 ES 773, -L68°C. CoA. 


Ala.—Bank of Madrid v. Merchants’ 
Nat. Bank of Middletown, N. Y., 77 
So. 167; 16 Ala.App. 247. 


Ark.—Ward v. State, 107 S.W. 677, 
85 Ark, 179. 


D.C.—Holmes v. U. S., 56 App.D.C. 
183, 11 F.(2d) 569. 


Ill.—People v. Curran, 207 I1l.App. 
264 [aff 121 N.E. 637, 286 Ill. 302]; 
Meixsell v. Feezor, 43 Ill.App. 180. 


Ind.—Conway v. State, 21 N.H. 285, 
118 Ind. 482. 


Iowa.—State v. Coffman, 195 N.W. 
1001 [mod on other grounds 197 N.W. 
482]; State v. Bige, 193 N.W. 17, 195 
Towa 1342; State v. Walker, 110 N.W. 
925, 1383 Iowa 489; Rosenthal v. Bil- 
ger, 53 N.W. 255, 86 Iowa 246. 


Kan.—State v. Hughes, 56 P. 142, 
8 Kan.App. 631. 


Ky.—Flaig v. Andrews Steel Co., 
132 S.W. 1015, 141 Ky. 391. 


Me.—State v. Benner, 64 Me. 267. 


Mass.—Reed v. Mattapan Deposit, 
etc., Co., 84 N.H. 469, 198 Mass. 306. 


Mich.—Bresch y. Wolf, 220 N.W. 
737, 243 Mich. 638; People v. Johnson, 
152 N.W. 1096, 186 Mich. 516; Bales 
v. Evans, 148 N.W. 790, 182 Mich. 383; 
People v. Caldwell, 65 N.W. 213, 107 
Mich. 874; McBride v. Wallace, 29 
N.W. 75, 62 Mich. 451; Peo. v. Lyons, 
16 N.W. 380, 51 Mich. 215. 


Mo.—State v. Draughn, 124 S.W. 20, 
140 Mo.App. 2638. 


Neb.—Ainlay v. State, 132 N.W. 120, 
89 Neb. 721; Hackney v. Raymond 
Bros, Clark )Co:, 7106 EN. W: ? 1016, 75 
Neb. 793. 


N. Y.—Berkowsky v. New York City 
me Ona bids No No. 989, bed, App. Diy, 
544; Smith v. Crocker, 38 N.Y.S. 268, 
38 App.Div. 471. 

Okl.—Perkins v. State, 250 BP. 544, 
35 Okl.Cr. 279, 49 A.L.R. 1129; Osten- 
dorf v. State, 128 P. 143, 8 Okl.Cr. 360. 
R.I.—Warren v. Warren, 80 A. 593, 
Alot Wily 
§.C.—State v. McKay, 71 S.E. 858, 
89 S.C. 234; State v. Kennedy, 67 S. 
WH. 152;,785—-8.C.4146; 


Tex.—Wallace v. State, 
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own counsel. 


832, 108 Tex.Cr. 203; Shaw v. State, 
229 S.W. 509, 89 Tex.Cr. 205; Ander- 
son v. puta: 202 S.W. 944, 83 Tex.Cr. 
261, L.R.A.1918E 658; Marion v. State, 
190 S.W. 499, 80 Tex.Cr. 478; Wilson 
v. State, 154 S.W. 571, 69 Tex.Cr. 567; 
Moore v. State, 144 S.W. 598, 65 Tex. 
Cr. 453; Mayo v. State, 136 S.W. 790, 
62: Tex.Cr: 110; Carter v. State, 127 
S.W. 215, 59 Tex.Cr. 73;' Burk v. State, 
124 S.W. 658, 57 Tex.Cr. 635; Matthews 


v. State, 123 S.W. es 571 MexCrs 330} 
Nairn v. State, (Cr.) 45 S.W. 7038; 
Fitzpatrick v. State, ‘3 S.W. 806, 37 


Tex, Crvu20y 
Wash.—Hanson v. Columbia & P. 


S; RR. Co., 134, PRP: 1058, (> Wash. 342: 
W.Va.—State v. Carr, 63 °S.E. 766, 
TOts O00 RVC AWean Sle 


“When a witness is hostile, the rea- 
son for the inhibition of leading 
questions fails, and the court may, in 
the exercise of sound discretion, sus- 
pend the rule.’’ State v. Carr, supra. 


[a] Tlustration.—In a trial for 
rape of accused’s daughter, it was not 
error to permit the prosecutor to ask 
other children of accused leading 
questions and call their attention to 
their written and signed testimony 
before the grand jury and also before 
the county attorney, the witnesses be- 
ing hostile to the state. Marion v. 
State, 190 S.W. 499, 80 Tex.Cr. 478. 


[b] Witnesses called by court.— 
Where witnesses called by the court 
as its own and cross-examined by the 
state are hostile to the state, leading 
questions are permissible, in the dis- 
cretion of the court. People v. Cur- 
ran, 207 Ill.App. 264 [aff 121 N.E. 637, 
286 Ill. 302]. - 


[ec] Rule against leading questions 
may be relaxed by the court when 
witness appears hostile. Ostendorf v- 
State, 128 P. 148, 8 Okl.Cr. 360. 


[d] Employee of adverse party as 
witness.—Hanson v. Columbia ’& P. 
S. R. Co., 1384 P. 1058, 75 Wash. 342. 


27. People v. Gallery, 168 N.E. 650, 
336 Ill. 580; Johnson v. Common- 
wealth, 12 S.W.(2d) 308, 227 Ky. 153; 
Morris y. State, 247 P. 418, 35 Okl.Cr. 
5; Gardner vy. State, 115 P. 607, 5 Okl. 
Cr. 531; Webb v. State, 7 S.W.(2d) 
562; 9 SW 2d) aon, Lro Mex Cr 7503: 
McNeill v. State, 7 S.W.(2d) 559, 9 S. 
W.(2d) 333, 110 Tex.Cr. 499. 


{a] Some latitude.—The court 
could properly allow the common- 
wealth’s attorney some latitude in 
propounding leading questions to the 
commonwealth’s unfriendly witness- 
es. Johnson v. Commonwealth, 12 S. 
W.(2d) 308, 227 Ky. 153. 


28. U.S.—Abdo v. Townshend, 282 
EK. 476. 


Cal.—Koeberle v. Friganza, 226 P. 
35, 66 Cal.App. 323. 
Ga.—Cade v. Hatcher, 72 Ga. 359. 


N.Y.—Becker v. Koch, 10 N.E. 701, 
104 N.Y. 394, 58 Am.R. 515. 


Tex.—Rockwell Bros. & Co. v. 
Hudgens, 123 S.W. 185, 57 Tex.Civ. 
App. 504. 


Vt.—Childs v. Merrill, 29 A. 532, 66 
Vt. 302. 


[a] Witnesses whom party is com- 
pelled to cail may be asked leading 
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permit,?* leading questions to be put to him by his 
It is also proper to allow such ques- 
tions where the party introducing the witness 1s sur- 
prised by answers given by him,?2 as where such an- 
swers are not in accord with, or contradict, other 
statements theretofore made by the witness.?3 
though a witness be unwilling, 


Even 
a leading question 


questions. Abdo v. Townshend, 282 


FE. 476 


[b] Codefendant denying all lia- 
bility.—A codefendant, in an action 
for goods sold and delivered, having 
been sued for the whole amount and 
denying all liability, if properly call- 
ed under Civ. Code Proc. § 2055, al- 
lowing examination of adverse par- 
ties, could be asked leading questions 
as in any cross-examination. Koe- 
berle v. Friganza, 226 P. 35, 66 Cal. 
App. 323. 


29. Koeberle v. Friganza, supra. 


30. Wilcox v. Erwin, (Mo.App.) 49 
S.W.(2d) 677. 


31. Gerrish v. Gerrish, 63 N.H. 
128; Texas Baptist University v. Pat- 
ton, (Tex.Civ.App.) 145 S.W. 1063. 


[a] For example, in a suit on a 
note against the maker and one who 


| was alleged to have guaranteed the 


note, and had also misrepresented the 
maker’s residence, and had advised 
plaintiff not to sue the maker because 
he was insolvent, and that, he, the 
said guarantor, intended to pay the 
note and had collected moneys there- 
on, plaintiff, not having taken the 
stand in his own behalf, could not 
prove his case by leading questions 
propounded to him on cross-examina- 
tion by his own counsel on his being 
called as a witness by one of the de- 
fendants other than the alleged guar- 
antor. Texas Baptist University v. 
Patton, (Tex.Civ.App.) 145 S.W. 1068. 


22. U.S.—St. Clair v. U. S., 14 S. 
Crs 1002, 154° US. £34, 238 L.Ed. 936; 
LIOVVA Ve ob): oSs5 400, Be (2a) 483. 


Ala.—Arnold y. State, 93 So. 83, 18 
Ala.App. 453. 


Colo.—Wickham y. People, 
478, 41 Colo. 345. 


Ga.—Nalley v. State, 74 S.E. 567, 
11 Ga.App. 15. 


Ill.—Pegram v. Mutual Protective 
League, 159 Ill.App. 214. 


Mo.——Roberts v. Kansas City Rys. 
Co., 228 S.W. 902, 204 Mo.App. 586. 


N.Y.—dZilver v. Robert Graves Co., 
94 N.Y.S. 714, 106 App.Div. 582. 


Tex.—Layton v. State, 135 S.W. 557, 
61 Tex.Cr. 507. 


Wash.—State v. 
113 Wash. 497. 


[a] For example (1) where a wit- 
ness called by plaintiff was still in 
defendant’s employ and he contradict- 
ed a deposition previously given, it 
was proper, in view of the fact that 
he admitted that on the day of the 
trial he went to the office of defend- 
ant’s counsel, to allow plaintiff to ask 
leading questions. Roberts v. Kan- 
sas City Rys. Co., 228 S.W. 902, 204 
Mo.App. 586. (2) It was proper to al- 
low the district attorney to ask a wit- 
ness leading questions, where the wit- 
ness had made a previous statement 
to him, a portion of which the wit- 
ness was attempting to conceal to the 
district attorney’s surprise, the ques- 
tions objected to being asked to re- 
fresh the witness’ recollection. Wick- 
ham v. People, 93 P. 478, 41 Colo. 345. 


33. Ala.—Levy v. U. S., 35 F.(2d) 
483, 485; Arnold v. State, 93 So. 83, 
18 Ala.App. 4538. 


osm tzs 


Sills, 194 P. 580, 
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would be objectionable, however, if it calls for tes- 
timony that is otherwise improper.*4 
proper for the court to refuse to allow a leading ques- 
tion to be put to a party’s own witness for the alleg- 


ed purpose of showing his bias.*® 


[§ 692] gg. Aiding Recollection 
When the purposes of justice require 


Memory.?® 


Ga.—Nalley v. State, 74 S.H. 567, 


11 Ga.App. 15. 


TIil—-Pegram v. Mutual Protective 
League, 159 Ill.App. 214. 


Tex.—Layton v. State, 185 S.W. 557, 
61 Tex.Cr. 507. 


“The court is not a mere automa- 
ton simply to register rulings on ob- 
jections to evidence, helpless’ to 
thwart perjury, and compelled to wit- 
ness its triumph. It is within the 
court’s sound discretion to determine 
whether the circumstances are such 
as to justify leading questions.” 
heyy Vv. US. (supra. 


[a] Thus (1) where the govern- 
ment’s witness changed his testimony, 
the court did not abuse its discretion 
in permitting the district attorney to 
ask leading questions as to whether 
the witness had previously given con- 
trary testimony. Levy v. U. S., 35 F. 
(2d) 483. (2) If a witness when call- 
ed by counsel gives unexpected testi- 
mony, it is proper to permit counsel 
to interrogate such witness by leading 
guestions for the purpose of probing 
or pricking his conscience, and mov- 
ing him to speak the truth if he has 
willfully erred. Pegram v. Mutual 
Protective League, 159 Ill.App. 214. 
(3) There was no error in permitting 
leading questions to be asked witness- 
es for the state, who gave testimony 
favorable to defendant at variance 
with their statements in the grand 
jury room. Layton v. State, 135 S. 
Wiidol, 61 Tex.Cr, 507. 


[b] ‘Counsel misled.—Where coun- 
sel states that he has been misled by 
a witness offered by him, the court 
may in its discretion permit the coun- 
sel to ask leading questions. Nalley 
v. State, 74. S.B. 567, 11 Ga.App. 15. 


34. Lewis v. State, 215 S.W. 303, 
86) Mex.Cr: - 6; 

[a] For example, in a prosecution 
for simple assault, the state’s theory 
being that defendant had told another 
person that, if he would whip the as- 
saulted party he, defendant, would 
pay his fine, whereupon the assault 
was made, a question to witnesses, 
on examination in chief by the state 
before defendant had asked any ques- 
tion, as to whether they did not go 
before the grand jury and testify, ete., 
was inadmissible even though the 
witnesses were unwilling. Lewis v. 
State, 215 S.W. 303, 86 Tex.Cr. 6. 


Questions calling for improper tes- 
timony generally see supra § 699. 


85. State v. Lustberg, 164 A. 703, 
TING J VISE. Sal 


36. Refreshing memory generally 
see infra §§ 742-771. 

37. Ala.—Mann v. State, 32 So. 704, 
134 Ala. 1; Herring, Farrell & Sher- 
man v. Skaggs, 738 Ala. 446; Arnold 
v. State, 93 So. 88, 18 Ala.App. 453; 
Baxley v. State, 90 So. 434, 18 Ala. 
App. 277 [cert den 90 So. 925, 206 Ala. 
698]; Williams v. State, 84 So. 424, 
17 Ala.App. 285; Shaneyfelt v. State, 
62 So. 331, 8 Ala.App. 370. 

Ark.—Thomasson vy. State, 97 S.W. 
297, 80 Ark. 364. 

Cal.—People v. Weaver, 


11 P.(2d) 


WITNESSES 


It is not mm- 


[$§ 691-692 


such a course to be taken, leading questions may be 
admitted to refresh the memory of a witness and aid 
his recollection,?? so as to enable him to elucidate 
an ambiguous answer,?® or to correct a manifest 


mistake in his testimony,°®® particularly where he is 


or Refreshing 


69, 123 Cal.App. 347; People v. Mer- 
cado, 209 P. 1035, 59 Cal.App. 69. 


Ga.—-Gore v. State, 134 S.H. 36, 162 
Ga. 267. 


Ill.— People v. Gallery, 168 N.B. 650, 
836 Ill. 580; Pegram v. Mutual Pro- 
tective League, 159 Ill.App. 214. But 
see Deming v. Prudential Ins. Co. of 
America, 169 Ill.App. 96 (if a witness 
state that he does not recollect’a part 
of a material conversation, the party 
interrogating him is entitled to re- 
fresh his recollection, but not by put- 
ting in the mouth of the witness the 
exact words which he desires him to 
employ). 


Ky.— Blankenship v. Common- 
wealth, 28 S.W.(2d) 774, 234 Ky. 531. 

Md.——Lee v. Tinges, 7 Md. 215, 

Mass.—Neill v. Brackett, 135 N-E. 
690, 241 Mass. 534; Gray v. Kelley, 76 
N.E. 724, 190 Mass. 184; Com. v. Mel- 
ley, 14 Gray 39:% s 


Mich.—Cairbre v. McQuillen, 127 
N.W. 750, 162 Mich. 679; Stone v. 
Standard L., ete, Ins. Co., 38 N.W. 
710, 71 Mich. 81. 

Miss.—Turney vy. State, 16 Miss. 
104, 47 Am.D. 74. 

Mo.—State v. Blocker, 278 S.W. 


1014; State v. Duestrow, 38 S.W. 554, 
39 S.W. 266, 137 Mo. 44. 


N.H.—Dudley v. Elkins, 39 N.H. 78; 
Huckins v. People’s Mut. F. Ins. Co., 
31° NET. 238. 


N.Y.—De Kremen v. Clothier, 96 N. 
Y.S. 525, 109 App.Div. 481. 


Ohio.—Hughes v. State, 29 Ohio Cir. 
(Opty PAG 


Or.—Mace v. 
763, 120 Or. 144. 


R.I.-—Warren v. Warren, 80 A. 593, 
S8URal Gr. 


Tex,—Gulf, etc., R. Co. v. Hall, 80 
S.W. 133, 34 Tex.Civ.App. 535; Wil- 
son v. State, 154 S.W. 571, 69 Tex.Cr. 
567; Carter v. State, 127 S.W. 215, 59 
Tex. Cig oy souuke Ve State; 1244S Wwe 
658, 57 Tex.Cr. 685; Matthews v. State, 
123)\ SiWe 4283 5 7-Tex Cr: 337; Harts= 
field v. State, (Cr.) 29 S.W. 777. 


Wash.—State y. Sills, 194 P. 580, 
113 Wash. 497. 


Wis.—Born v. Rosenow, 
1089, 84 Wis. 620. 


Alta.—Maves vy. Grand Trunk, ete., 
Co.; 6) Altatiz. 3967 


[a] Bule applied to a statement 
of a witness previously made which 
he could not recollect. Gulf, ete., R. 
COn Wea SOL Silo oseo 4) dese Grlye 
App. 535. 


{[b] fIllustrations.—(1) Where a 
witness testified to buying intoxicat- 
ing liquors subsequent to indictment, 
admission of leading questions as to 
whether he remembered being before 
the grand jury and whether the pur- 
chase was not before that is not an 
abuse of discretion. Shaneyfelt v. 
State, 62 So. 331, 8 Ala.App. 370. (2) 
The admission on direct examination 
of leading questions to an aged wit- 
ness, whose recollection appeared to 
have been exhausted by previous‘gen- 


Timberman, 251 P. 


54 N.W. 


Ets 


a reluctant or hostile witness.*°® 
ness by reading to him at length his former testimony 


Prompting a wit- 


questions, was within the dis- 
cretion of the court. Gray v. Kelley, 
76 N.E. 724, 190 Mass. 184. (3) 
Where, in a prosecution for selling 
whisky without a license, the prose- 
cuting witness had a weak memory 
and was not certain that he paid de- 
fendant for the whisky, and could not 
remember whether he purchased it 
within a year before the finding of 
the indictment, it was not error for 
the court to permit the prosecuting 
attorney to refresh the witness’ mem- 
ory by asking him whether he had not 
previously made certain statements to 
the attorney and the grand jury with 
reference to the matter. Thomasson 
v. State, 97 S.W. 297, 80 Ark. 364. (4) 
Where. plaintiff’s witness testified 
through an interpreter, in an admin- 
istrator’s action for money appro- 
priated by defendant, that the latter 
said that his sister spent money which 
decedent had intrusted to her, plain- 
tiff’'s counsel was properly permitted, 
under Lord L. § 861, to ask witness 
a leading question, for the purpose 
of refreshing her memory, as to tell- 
ing counsel that defendant said he had 
money, and was going to keep it, es- 
pecially where the apparent truth was 
elicited thereby. Mace v. Timberman, 
251 P. 763, 120 Or. 144. (5) Permit- 
ting a leading question whether ac- 
cused had not told the witness he 
would get whisky for him is not an 
abuse of discretion, where the wit- 
ness disclaimed ability to remember. 
State v. Blocker, (Mo.) 278 S.W. 1014. 


{[c] Blind witness.—In an action 
on an account for money advanced, 
plaintiff's counsel was permitted to 
read to plaintiff as a witness certain 
items of a bill of particulars prepared 
from memoranda furnished by plain- 
tiff, some of which were in his hand- 
writing, and to ask leading questions 
to refresh his recollection thereon. 
Plaintiff's eyes were so poor that he 
could not read, could not recall the 
items or dates without prompting, but 
he could identify his memoranda. It 
was held that there was no abuse of 
discretion in permitting the bill of 
particulars to be read to plaintiff and 
leading questions asked thereon, lead- 
ing questions being permissible with- 
in the court’s discretion. Cairbre v. 
a 127 N.W. 750, 162 Mich. 


33. O’Hagan vy. Dillon, 76 N.Y. 170. 


39. State v. Johnson, 20 S.E. 988, 
43 S.C. 123. See People v. Limeberry, 
131 N.E. 691, 298 Ill. 855 (in a prose- 
cution for homicide, it was not error 
to permit the prosecuting attorney to 
ask a witness, who had stated he did 
not see defendant before the time of 
the homicide, whether he did not see 
him at a time and place at which 
other witnesses testified defendant 
was present). 


40. State v. Noland, 168 S.B. 412, 
204 N.C. 329; Mayo v. State, 136 S.W. 
790; 62 Tex.Cr. 110; Burk yw! State: 
124 S.W. 658, 57 Tex.Gr. 635; Matthews 
v. State, 123 S.W. 127, 57 Tex.Cr. 337. 


[a] Thus, in a prosecution for an 
aggravated assault, where prosecutrix 
is a reluctant witness, and states that 
her memory is bad, the state, to re- 
fresh her memory, may ask her lead- 


eral 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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is, however, improper;*! neither may leading ques- 
tions be asked not for the purpose of refreshing ree- 
ollection but in reality to impeach the party’s wit- 
ness.42. So, where it is not stated that the purpose of 
the question is to refresh the witness’ memory, a 
question objectionable as leading is properly exclud- 


€dccs 


[§ 693] hh. Preliminary or Introductory Ques- 
It is proper to allow leading questions 
which are of a preliminary or introductory nature,*® 
as where they are designed merely to ascertain 
whether the witness is qualified to testify on an is- 


tions.‘ 


and interrogate her 
touching her conference with the 
eounty attorney when the original 
complaint was made, and also as to al- 
legations contained in a divorce pro- 
ceeding filed by her against accused. 
Burk v. State, 124 S.W. 658, 57 Tex. 
Cr 635. 


(b] Exhibiting prior statement of 
witness.—Where a state’s witness is 
unwilling and hostile to the state, the 
state’s attorney is properly permitted 
to ask leading questions, and to ex- 
hibit to the witness a prior statement 
made py him to refresh his memory. 
Mayo v. Stete, 136 S.W. 790, 62 Tex.Cr. 
bop KOE 


ing questions, 


41. Montgomery v. State, 56 So. 
92, 2 Ala.App. 25; Velott v. Lewis, 
102 Pa. 326. 

[a] Thus the party calling a wit- 


ness could not refresh his memory by 
reading to him notes of testimony giv- 
en by him in a former proceeding be- 
fore arbitrators touching the same 
subject matter where he had not lost 
his memory by old age or otherwise 
in the interval between the arbitra- 
tion and the trial in court. Velott v. 
Lewis, 102 Pa. 326. 


Refreshing memory of witness by 
questions directing attention to form- 
er statements or testimony generally 
see infra § 745. 


42. Williams v. State, 84 So. 424, 
17 Ala.App. 285; People vy. Gallery, 
168 N.E. 650, 386 Ill. 580. 


43. Pettus v. Louisville & N. R. 
Co., 106 So. 807, 214 Ala. 187. 


{a] Thus, in an action against a 
railroad, a question as to whether the 
witness had admitted the place where 
the fire started is properly excluded as 
leading. Pettus v. Louisville & N. R. 
Co., 106 So. 807, 214 Ala. 187. 


44, Propriety of preliminary ques- 
tions generally see infra § 714. 


45. Ala.—Duncan y. State, 101 So. 
472, 20 Ala.App. 209 [cert den 101 So. 
475, 211 Ala. 614]. 


Conn.—SsState v. Castelli, 101 A. 476, 
92 Conn. 58. 


Ga.—Dudley v. State, 159 S.E. 264, 
172 Ga. 873. 


Ill.— Greenup v. Stoker, 8 Il]. 202. 


N.H.—Hale v. Taylor, 45 N.H. 405; 
Steer v. Little, 44 N.H. 613. 


Sa aticne ms v. Travaglini, 140 


A. 


Tex.—Holland v. State, 10 S.W.(2d) 
561, 110 Tex.Cr. 384. 


Alta.—Maves v. Grand Trunk, etc., 
R. Co., 6 Alta.L. 396. 


[a] Tllustrations.—(1) A question 
asked the sheriff whether the defend- 
ant made a statement as to when he 
left home on the day of the homicide 
was not objectionable as leading, since 
it was merely preliminary. Jenkins 
v. State, 134 P. 260, 135 BP. 749, 22 Wyo. 


WITNESSES 


tified to.°° 


34. (2) The question, ‘‘This indict- 
ment alleges this was in January, that 
is right?’ did not transgress the rule 
against leading questions. Holland 
v.. State, 10:-S.W.(2d) 561, 110 Tex.Cr. 
384. 


38 


[b] In absence of jury.—It was 
not error to admit a leading question 
addressed to the _ state’s witness 
whether any threats were made or in- 
ducements held out to procure confes- 
sions, the issue being a preliminary 
one, tried to the court in the absence 
of a jury with an opportunity of 
eross-examination. State v. Castelli, 
101 A. 476, 92 Conn. 58. 


46. Shaffer v. U. S., 24 App.D.C. 
417% [eert’ den 25. S:Ct.. 795, 196. U.S. 
639, 49 L.Ed. 631]; Steer v. Little, +4 
NES OLS bl Paso! 2 Siw. eRe Cour, 
Welter, 125 S.W. 45, 59 Tex.Civ.App. 
22; Camp v. League, (Tex.Civ.App.) 
92 S.W. 1062; State v. Sheppard, 39 8S. 
BE. 676, 49 W.Va. 582. But compare 
Alabama, ete., R. Co. v. Hill, 9 So. 
722, 93 Ala. 514, 30 Am.S.R. 65 (hold- 
ing that a question to a physician of- 
fered as an expert, whether he had 
had many cases of obstetrics, was 
properly disallowed as leading). 


47. Ala.—Shepherd v. Butcher Tool 
Sa oiaoee Co., 73 So. 498, 198 Ala. 
75. 


Ill.—Peebles v. O’Gara Coal Co., 88 
a 166, 239 Ill. 370 [aff 143 Ill.App. 
370]. 


aay rage Haven v. De Haven, 77 Ind. 


Towa.—Lowe v. Lowe, 40 Iowa 220; 
Shields v. Guffey, 9 Iowa 322. 


La.—State v. Dunson, 1038 So. 187, 
ae La. 847; State v. Duncan, 8 Rob. 


Mich.—Huntoon v. O’Brien, 44 N.W. 
601, 79 Mich. 227. 


Miss.—Stringfellow  v. 
Miss. 157, 59 Am.D. 247. 


N.J.—State v. Krupin, 125 A. 97, 100 
N.J.Law 7 [aff 127 A. 270, 101 N.J. 
Law 228]. 


N.Y.—People v. Mather, 
229, 21 Am.D. 122. 


Tex.—Jesse French Piano, etc., Co. 
Vv. Garza és Cos Ul6 Sew. LbOi5s Tex 
Civ.App. 346; Long’s Adm’rs_ v. 
Steiger, 8 Tex. 460; Galveston, etc., 
Reo. Cody, bOpSiuwinlsa120 ‘Tex: 
Civ.App. 520. 


fa] Thus, where two charges 
against defendant for the same of- 
fense were pending at the same time, 
it was proper for the prosecuting at- 
torney, in examining a witness, to 
state the date of the offense involved. 
pres v. Dunson, 103 So. 187, 157 La. 

the 


Such questions as not being leading 
see supra § 678 text and note 5. 
48. Hefferlin v. Karlman, 74 P. 201, 


29. Mont. 139; Stuart v. Binsse, 23 
N.Y.Super. 436. 


State, 26 


4 Wend. 


{278 U.S. 641, 73 Ld. 556]; 
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sue,*® to direct his attention to the matters about 
which he is to be interrogated,’ or to lay the founda- 
tion for the introduction of documentary evidence,** 
the allowance of such questions being usually a mat- 
ter for the court’s diseretion.*® 


[§ 694] ii, Questions as to Matters Already Tes- 
A question is not rendered objectionable 
as leading because it embodies a fact already testi- 
fied to by the witness;°! nor is it an abuse of dis- 
cretion to permit leading questions in regard to mat- 
ters which the witness had before testified to in a 
more specific manner.®? Leading questions are some- 


49. Shepherd v. Butcher Tool & 
Hardware Co., 73 So. 498, 198 Ala. 275; 
Thomas v. State, 136 So. 419, 24 Ala. 
App. 425; State v. Culpepper, 238 S. 
W. 801, 293 Mo. 249; State v. Krupin, 
125 A. 97, 100 N.J.Law 7 [aff 127 A. 
27-0; LOL INS law 2281. 


[a] Court did not abuse its discre- 
tion in a prosecution for receiving 
stolen goods in permitting a witness 
to be asked whether or not he had seen 
defendant some time in a certain 
month, the question being asked to 
fix the witness’ mind upon an occasion 
to which subsequent examination was 
intended to be directed. State v. 
Krupin, 125 A. 97, 100 N.J.Law 7 [aff 
127 A. 270, 101 N.J. Law 2287; 


[b] Foundation for evidence of 
confession.—Allowing leading ques- 
tions intended to lay a proper predi- 
cate for testimony of confessions of 
defendant in a murder case is within 
the judge’s discretion. Thomas v. 
State, 136 So. 419, 24 Ala.App. 425. 


50. Propriety of: 


Questions calling for repetition of 
testimony see infra § 712. 


Repeating questions see infra § 711. 


51. La.—State v. Dreher, 118 So. 
&5, 166 La. 924 [cert den 49 S.Ct. 36, 
State v. 
Walsh, 11 So. 811, 44 La.Ann. 1122: 


N.Y.—Hubbell 49 PANE Ne 
Super. 131. 


§.C.—Oliver v. Columbia, ete., R. 
Co., 43. S.H. 307, 65 S:C. 1; Brice vy. Mil- 
ter ToS. Be 272, ope see oS ts 


S.D.—Freeman v. Huron, 
260) 10S: De 368: 


aT aT ee v. McDade, 29 Tex. 


[a] Thus, where a ‘witness in a 
homicide case had testified that de- 
ceased had a very short, stubby 
thumb, with the nail cut across, a 
question asked the witness whether 
deceased had a thumb cut was not ob- 
jectionable as leading. State v. Dreh- 
er, 118 So. 85, 166 La. 924 [cert den 49 
S.Ct. 36, 278 U.S. 641, 73 L.Ed. 556]. 


[cb] Interrogatory which refers 
witness to previous deposition by him 
in the same cause, and asks him if 
his answers therein were true, is lead- 
ing and inadmissible. Trammell v. 
McDade, 29 Tex. 360. 


52. Ark.—Hammett v. Dye, 234 S. 
W. 29, 149 Ark. 669. 


Cal.—People v. Clary, 13, Pl 77072 
Cal. 69. 


ipoye i v. Jones, 3 S.E. 399, 77 Ga. 


v. Bowe, 


73 N.W. 


N.D.—Halliday v. Stambaugh, 204 
N.W. 889, 52 N.D. 925. 


Porto Rico.—People v. Rosa, 37 Por- 
to Rico 400. 


R.I.—Cole vy, Barber, 82 A. 129, 38 
R.I. 414. 
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times permitted to bring out the details of a main 
To ascertain whether the 
witness had theretofore testified to particular mat- 
ters, leading questions may be used.°* 
witness has already testified to a fact, to recite the 
fact and ask him whether he swears positively there- 
to is not objectionable as leading in the ebsecuouzbis 


fact already testified to.°* 


sense.°® 


[§ 695] jj. Ascertaining Meaning of Former An- 
question may be put to ascertain 
the real meaning of a witness who has given an am- 
biguous answer®® or whose answer was obviously a 
lapsus lingue;>57 and, where it is apparent that a 
witness has answered a question under a misappre- 
hension as to its meaning, it is not error to allow 
him to be asked a leading question for the purpose 
of ascertaining what he in fact meant by his an- 


swer. A leading 


swer.®8 


S.c.—Spencer Optical Mfg. Co. v. 
Johnson, 31 S.E. 392, 53 S.C. 533. 


Tex.—Rust v. Page, (Civ.App.) 52 
S.W.(2d) 937; Denison, ete, R. Co: 
v. Powell, 80 S.W. 1054, 35 Tex.Civ. 
App. 454. 


Va.—Portner v. Portner’s Ex’rs, 112 
§.H. 762, 183 Va. 251. 


See also State v. Fontenot, 19 So. 
112, 48 La.Ann. 220. 


[a] Thus (1) where witnesses had 
already testified to the existence of a 
drain under a highway, the allowance 
of a question to another witness, “Do 
you know where a drain goes under 
that road that is formed by some iron 
plates?” is proper. Cole v. Barber, 82 
A. 129, 33 RI. 414., (2) Where, in 
an action for broker’s commissions, in 
which defendant denied the employ- 
ment, permitting questions to defend- 
ant, as a witness, if he knew of his 
own knowledge what the broker did 
about showing these lands, and if he 
ever showed them, and if he did not 
show them without defendant’s au- 
thority, was not an abuse of discre- 
tion; defendant having already testi- 
fied positively that he had not em- 
ployed plaintiff. Hammett v. Dye, 234 
S.W. 29, 149 Ark. 669. (3) It was 
not error for the trial court to permit 
an attesting witness to a will to an- 
swer the leading question as to wheth- 
er the facts stated in the attesting 
clause were true, where the witness 
had already testified as to the circum- 
stances under which the will was 
signed and attested, and her testi- 
mony confirmed the statement in the 
attesting clause. Portner v. Portner’s 
@x’rs, 112, S.E. 762,133 Va. 251. 


53. State v. Dreher, 118 So. 85, 166 
La. 924 [cert den 49 S.Ct. 36, 278 U.S. 
64150738 Lhd. 556); “Carter v:, State, 
UOMESUVVaeal Doe bex.Or. 3. 


[a] For example, where the sheriff 
had testified that no undue influence 
had been exerted to obtain a confes- 
sion, questions as to whether the wit- 
ness was sure that no threats were 
made, or violence used, or anything 
offered to defendant before she made 
the confession, and as to what state- 
ment, if any the district attorney 
made to defendant respecting the 
confession, held not objectionable as 
leading. State v. Dreher, 113 So. 85, 
166 La. 924 [cert den 49 8.Ct. 36, 278 
U.S. 641, 73 L.Ed. 556]. 


54. State v. Dundas, 121 So. 586, 
168 La. 95. 


55. State v. Buchanan, 73 So. 253, 
140 La. 420. 


WITNESSES 


Where a 


lowed.°* 
56. Olcott v. Squires, (Tex.Civ. 
App.) 144 S.W. 314; Carter v. State, 
LOT PSSWee 215.259 | Rex Cre=t735 ) sEvrO! 


Grande Western R. Co. v. Utah Nur- 
sery Co:, 70 P. 859,26" Utah £387: 


57. Texas Midland R. Co. v. 
Ritchey, 108 S.W. 732, 49 Tex.Civ.App. 
409. ig tee OSL, OS 


[a] Thus, where, in an action for 
injuries received in alighting from a 
train, the injured person was asked 
how long it took her to walk from her 
seat to the car steps, and stated that 
it did not take twenty minutes, and 
one of plaintiff’s counsel suggested in 
a voice loud enough for the witness 
to hear that she be asked if she did 
not mean twenty seconds, and, upon 
being asked what she meant when she 
said ‘twenty minutes’ she replied 
that she meant ‘“‘seconds,”’ and it was 
held that, since the evidence conclu- 
sively showed that the train did not 
stop more than one or two minutes, 
counsel had the right to ask the wit- 
ness what she meant by her answer. 
Texas Midland R. Co. v. Ritchey, 108 
S.W. 732, 49 Tex.Civ.App. 409. 


58. Missouri, etc., R. Co. v. Neiser, 
118 S.W. 166, 54 Tex.Civ.App. 460. 


59; .. U.S: ;Oil,.ete., Co,v.. Bell,.96;P: 
901, 153 Cal. 781; Hilton v. Mason, 92 
Ind. 157; Redden v. Gates, 2 N.W. 
1079, 52 Iowa 210. 

60. Wecessity for objection at trial 
to preserve error on appeal see Appeal 
and Error § 741. 


61. Teegarden v. Caledonia, 6 N. 
W. 875, 50 Wis. 292. 


62. State v. Maher, 37 N.W. 5, 74 
Iowa 82. See State v. Gibson, 174 N. 
W. 34, 189 Iowa 1212 [reh den 181 N 


W. 704] (where the witness answered 
a leading question without objection 
on the part of the adverse party, and 
the latter insisted on an amplifica- 
tion of the answer, he could not after- 
ward claim that such evidence was in- 
admissible, because given in answer 
to a leading question). 


63. Leading character of alterna- 
tive questions see supra § 680 


64. Webster v. Clark, 30 N.H. 245. 
65. Webster v. Clark, supra. 


66. Conclusions or opinions see in- 
fra § 701. 


Questions outside issues see infra 
§ 700. 
3 


67. Ala.—Johnson y. Collier, 49 So. 
761, 161 Ala. 204; Pittman v. State, 45 
So. 245, 1538 Ala. 1; Banks v. State, 39 
So. 921; Black v. Hankins, 60 So. 441, 


[§ 696] (d) Effect of Answers. 
that certain questions were leading where it appears 
from the answers given that the form of the ques- 
tions did not affect them.°® 


[§ 697] (e) Waiver of Objections.®° 
tion to a leading question is waived if not made spe- 
cially®! when the question is asked.®? 


[§ 698] (8) Questions in Alternative.*? 
direct examination of a witness it is the better prac- 
tice not to permit questions to be put in the alterna- 
tive®+ unless it is quite apparent that the truth ean- 
not be otherwise obtained from the witness.*® 


[§ 699] c. Question as Affected by Propriety of 
Evidence Called: for®*—(1) In General. 
tion calling for improper testimony.should not be al- 
Within this category falla question seek- 


[§§ 694-699 


It is immaterial 


An _ objee- 


In the 


A ques- 


“ 


6 Ala.App. 512. 


Cal.—People v. Wilmot, 72 P. 838, 
139 Cal. 103. 


iy 


I1l.— Consolidated Coal Co. v. Shep- 


herd, 112 Ill.App. 458 


Ind.—Indianapolis & Northwestern 
Traction Co. v. Newby, (App.) 90 N.E. 
ole den 91 N.E. 36, 45 Ind,App. 


Iowa.—State v. Steele, 228 N.W. 
75, 209 Iowa 550; State v. McCook, 221 
N.W. 59, 206 Iowa 629; Petterman v. 
City of Burlington, 153 N.W. 154, 170 
Iowa 555; Sylvester’ v. Ammons, 101 
N.W. 782, 126 Iowa 140. Streeter v. 
Dot tae coape 99 N.W. 114, 123 Iowa 


Mass.—Reis v. Szubzda, 173 N.E. 


551, 273 Mass. 184. 


N.J.—State v. Goldhkerg, 130 A. 437, 
3 N.J.Misc. 984 [aff 132 A. 924, 102 
N.J.Law 725, and cert den 47 S.Ct. 769, 
QS Ua Sant DOs belies, LUO el 3.54 lle 


N.D.—Morton v. Sieneey: 232 N.W. 
6, 59 N.D. 784. 


Ohio.—Herancourt Bowing CO. 5 Ve 
Frank, 31 Ohio Cir.Ct. 277. 


Or.—Williams v. Ledbetter, 285 P. 
214, 132 Or. 145. 


Tenn.—Jackson R., etec., Co. v. Bar- 
nett, 1 Tenn.Ch.A. 572. 


Tex.—Lewis v. State, 215 S.W. 303, 
86 Tex.Cr. 6. 


Utah.—Bergman v. Denver & R. G. 
RR: CO. uh. 78) Pos, 53. Utah 213. 


[a] Statements by examining 
counsel or suggestions by court.—In 
a prosecution for rape, one to whom 
it was claimed the prosecutrix made 
complaint was asked whether any~ 
thing was said by the prosecutrix on 
the subject of her relations with de- 
fendant, to which she answered in the 
affirmative, and was then asked 
whether the prosecutrix said defend- 
ant had had intercourse with her; 
objections were interposed, and the 
court stated that the rule in such 
cases was that particular statements 
of the parties were not admissible, but 
that the fact of an assault was, 
whereupon the district attorney stat- 
ed that that was all he asked for, and 
the court remarked that the form of 
the question went further, but told 
the witness to answer the last ques- 
tion; and the witness stated that the 
prosecutrix did speak of it; and it was 
held that the first question was not 
modified by the suggestion of the 
court and the statement of the dis- 
trict attorney, and the answer was 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing to elicit testimony outside the issue,*8 incompe- | tent,?® or for otherwise immaterial evidence,’° a 


incompetent. People v. Wilmot, 72 P. 
838, 139 Cal. 103. 


[b] Evidence of value.—In an ac- 


tion for misrepresenting that the 
mortgagee of exchanged property 
would extend time, excluding ques- 


tions concerning property values is 
proper, where responsive answers 
would not have produced competent 
evidence of value, Reis v. Szubzda, 
173 N.E. 551, 273 Mass. 184. 


[e] Party may not lay foundation 
for material and competent questions 
by asking those which are immaterial 
or incompetent. Alexander v. Ameri- 
can Encaustic Tiling Co., 100 N.E. 809, 
207 N.Y. 276. 


{d] Whether prosecuting attorney 
visited witness.—Sustaining an objec- 
tion to a question as to whether the 
prosecuting attorney visited a wit- 
ness’ home is not error in a rape 
prosecution. State v. Steele, 228 N.W. 
75, 77, 209 Iowa 550 (‘Undoubtedly it 
is proper for the county attorney to 
communicate with the defendant’s 
witness for legitimate purposes. 
There is no suggestion that the prose- 
euting attorney went to the witness’ 
home to wrongfully influence her tes- 
timony. No: does it appear that such 
official attempted to or did commit any 
other act unbecoming a lawyer. Here 
. . . appellant does not offer ‘to 
show what the witness’ anticipated 
answer would have been. Misconduct 
on the part_of an official cannot be 
presumed. Sufficient proof thereof is 
mandatory before appellant is entitled 
to a reversal upon that ground’’). 


[e] Evidence called for proper.— 
(1) In an action for death of a farm- 
er, a question calling for decedent’s 
earnings for the preceding year from 
his business as he conducted it was 
not objectionable as calling for dece- 
dent’s gross earnings, but was proper 
as calling for an estimate of the value 
of his services as a farmer. Indian- 
apolis & Northwestern Traction Co. v. 
Newby, (App.) 90 N.E. 29 [reh den 
91 N.E. 36, 45 Ind.App. 540]. (2) In 
a negligence action, defendant’s wit- 
ness testifying to the circumstances 
of the accident as related to him by 
plaintiff shortly after the accident, 
without including in the statement 
of circumstances as detailed by plain- 
tiff the acts on which the claim of 
negligence was based, could properly 
be asked, on completing the state- 
ment, if plaintiff had said anything 
further as to how the injury occurred. 
Bergman v. Denver & R. G R. Co., 
178 P. 68, 58 Utah 213. 


[f] Evidence called for improper. 
—(1) Sustaining object to a ques- 
tion to defendant’s witness relative 
to remembering an occasion when de- 
fendant and the state’s witness were 
at his place of business was not er- 
ror, where the witness had previously 
testified that he had not known the 
state’s witness until some time after 
the event, and no effort was made to 
frame the question so as to ascertain 
whether the witness recognized the 
state witness as the person with de- 
fendant by reason of subsequently 
learning who such person was. State 
v. McCook, 221 N.W. 59, 206 Iowa 629. 
(2) In an action for damages for sell- 
ing exempt property taken under an 
execution, it was not error to refuse 
to allow plaintiff to answer a question 
whether he had authorized defendant’s 
pookkeeper to credit the judgment 
against plaintiff with the surplus and 
pay the balance to plaintiff, where the 
amount received from the sale of the 
property was not sufficient to pay the 
amount of the execution. Johnson v. 
Collier, 49 So. 761, 161 Ala. 204 [aff 


, 


¢é 


32) S.Ct; 104), 222 M.S. 538, 56) Lhd: 
306]. (3) In an action against a 
sheriff for conversion of personal 
property sold at sheriff’s sale, where 
it is sought to prove that the sheriff 
paid taxes due the county against 
such property, a question which in- 
cludes property other than that in- 
volved in the conversion is improper 
in form. Morton v. Stensby, 232 N.W. 
6, 59 N.D. 784. (4) A question to a 
witness, in an action for the obstruc- 
tion of a watercourse, as to what, in 
his judgment, was the damage to 
plaintiff’s crops during the past 
twelve months before the commence- 
ment of the action was objectionable 
as not limiting the damages to the 
obstruction complained of. ‘Black v. 
Hankins, 60 So. 441, 6 Ala.App. 512. 
(5) Where the issue before the court 
was as to what defendant in the exer- 
cise of ordinary care was required to 
do, it was improper for the court to 
ask a witness as to what ‘could have 


been done” by such defendant. 
Consolidated Coal Co. v. Shep- 
herd, 112 UiApp. 458. (6) In 


a criminal prosecution it was prop- 
er to refuse to allow defendant to ask 
one of his witnesses on direct exam- 
ination whether he ever talked to any- 
body about the case. Banks v. State, 
(Ala.) 39 So. 921. (7) In a prosecu- 
tion for conspiracy to burn a building 
to defraud insurers, a question wheth- 
er the witness knew defendant’s repu- 
tation in the city as a man of honesty 
and propriety is properly excluded, as 
covering too much territory, and 
should have been limited to the neigh- 
borhood. in which defendant resided. 
State v. Goldberg, 130 A. 437, 3 N.J. 
Mise. 984 [aff 182 A. 924, 102 N.J.Law 
725, and cert den 47 S.Ct. 769, 274 U.S. 
759, 71 L.Ed. 1337]. (8) In an action 
on an express oral contract for com- 
missions on the list prices of both 
the automobiles and the accessories 
sold by plaintiff, the question whether 
defendant knew the general custom as 
to the amount of commissions paid 
automobile salesmen is not equivalent 
to an inquiry as to their customary or 
usual compensation, especially in 
view of defendant’s contention that 
evidence of the custom was admissi- 
ble to show that the contract entitled 
plaintiff to commissions on the prices 
of automobiles only. Williams v. Led- 
better, 285 P. 214, 132 Or. 145. 


{g] Evidence called for not too 
general.—A question asked plaintiff in 
an action for injuries from a fall on 
an icy sidewalk is not objectionable, 
as permitting him to state the general 
condition of the walk. Petterman v. 
City of Burlington, 153 N.W. 154, 170 
Iowa ‘ 


Evidence of character and reputa- 
tion see Evidence §§ 560—587. 


Extent of inquiry as to character 
and reputation of defendant in crimin- 
al action see Criminal Law § 1122 et 
seq. 


68. See infra § 700. 


69. People v. Converse, 153 P. 734, 
28 Cal.App. 687; Stevick v. Vennum, 
227 Ill.App. 86; Sterling v. Marine 
Bank of Crisfield, 87 A. 697, 120 Md. 
396, Ann.Cas.1915A 1219; Branch v. 
Katt 138 NW. 268, 173 Mich. 3m: 


[a] Thus, where, in an action for 
wrongful attachment, a question was 
asked relative to the profits derived 
from the business injured and also the 
profits derived from another busi- 
ness as to which there could be no re- 
covery, and the question did not ask 
the witness to distinguish the profits 
derived from the two, an objection to 
the question was properly sustained. 
Sterling v. Marine Bank of Crisfield, 


87 A. 697, 120 Md. 396, Ann.Cas.1915A 
1219 (admissibility of such evidence 
see Attachment § 1292 note 37 [b]). 


[b] Prohibited testimony of wife 
against husband.—In a rape prosecu- 
tion the question to the prosecutrix 
“Didn’t your aunt tell you that your 
Mother had said that you had sexual 
intercourse with your father?” is in- 
admissible, because it indirectly ad- _ 
duced the wife’s testimony against the 
husband, which is not permissible, 
People v. Converse, 153 P. 734, 28 Cal. 
App. 687. 


[ce] Question for court, not jury.— 
Where plaintiff, suing for damages for 
the malicious prosecution of an in- 
voluntary bankruptcy proceeding 
against him, is called by defendant as 
a witness concerning the serving on 
him of a subpcena duces tecum, an ob- 
jection is properly sustained to a de- 
mand made on him to produce a copy 
of his income tax return, since the 
matter of his willingness or obliga- 
tion to produce the paper in question 
in response to such subpcena is solely 
for the court to determine, and not for 
the jury. Stevick v. Vennum, 227 Ill. 
App. 86. 


70. Ala.—Atlantic Pacific Stages v. 
Yandle, 140 So. 608, 224 Ala. 481; 
Dloy Give e2ueh ai, iSO. lato ne OlmeAtens 
29; Madison County Fair Ass’n v. 
Riggins, 105 So. 455, 21 Ala.App. 77; 
Gary v. State, 92 So. 533, 18 Ala.App. 
867; Russell v. State, 87 So. 221, 17 
Ala.App. 4386. [cert den 87 So. 227, 204 
Ala. 626]; Steverson v. W. C. Agee & 
Co., 70 So. 298,14 Ala.App. 448. 


Cal.—People v. Nichols, 230 P. 997, 
69 Cal.App. 214. 


Towa.—Phillips v. Leuth, 204 N.W. 
301, 200 Iowa 272. 


Ky.—Allen v. Commonwealth, 21 S. 
W.(2d) 800, 231 Ky. 463. 


N.J.—Kesselman v. Cohen, 135 A. 
348; State v. Goldberg, 130 A. 487, 
3 N.J.Misc. 984 [aff 1382 A. 924, 102 N. 
J.Law 725, and cert den 47 S.Ct. 769, 
274 U.S. 759, 71 L.Ed. 1337]. 


N.Y.—Western Nat. Bank vy. Flan- 
nagan, 35 N.Y.S. 848, 14 Misc. 317 [reh 
den 35 N.Y.S. 1118, 14 Mise. 641]. 


R.I.—Oliver v. Pettaconsett Const. 
Co., 90 A..764, 36 R.I. 477. 


Wash.—State v. Coella, 86 P. 474, 8 
Wash. 512. 


[a] For example (1) where a 
state’s witness at the first trial was 
not called by the state in the second 
trial, but was called by defendant, 
who asked’ him, if, after the first trial, 
one concerned in the prosecution had 
found fault with his testimony, the 
question was held improper, even if 
intended to show why the prosecution 
failed to call him as witness, the rea- 
son for the failure being wholly im- 
material. State v. Coella, 36 P. 474, 
8 Wash. 512. (2) In an action against 
a sewer contractor for injuries to a 
pedestrian on private property be- 
cause of the obstruction by the con- 
tractor of the street, a question put 
to a witness, as to by what right he 
stopped up a public highway and re- 
served it for himself, was impertinent 
and should have been excluded. Oliv- 
er Vv. Pettaconsett Const. Go, 90m Ae 
764, 36 R.I. 477. (8) Ina suit against 
a veterinary surgeon for negligent 
vaccination of hogs, where plaintiff 
testified to no representation by de- 
fendant, as distinguished from diag- 
nosis and advice that vaccination be 
made, there was no error in sustaining 
an objection to the question as to 
whether he believed statements made 
to him at the time. Phillips v. Leuth, 
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question calling for a purely speculative answer,’? 
for hearsay testimony,” for information which, from 
any source, may be in possession of the witness, and 
not limited to facts within his knowledge,*® or for 
witness’ uncommunicated reason for a certain act,** 
a question calling for evidence to vary a written in- 
strument by parol,?® a question by the party calling 


204 N.W. 301, 200 Iowa 272 (issue of 
- false representation not in case). (4) 
Testimony that decedent had had 
trouble with other parties at another 
time and place could not be shown by 
defendant in examining his own wit- 
nesses. Gary v. State, 92 So. 533, 18 
Ala.App. 367. (5) In an action 
against a fair association to recover 
for the presenting of a pageant under 
a contract which required the associa- 
tion to collect. admission charged to 
the grand stand, sustaining plaintiff’s 
objection to a question to defendant’s 
witness as to how the witness hap- 
pened to put the director of the asso- 
ciation on the grand stand, by which 
defendant expected to show that, after 
plaintiff did not attempt to look after 
the grand stand, such person was 


asked to look after it, is not error. 
Madison County Fair Ass’n v. Rig- 
gins, 105, So. 455, 20. Ala. App. 77. (6) 


In assumpsit, defendant on the ground 
that plaintiff was indebted to defend- 
ant through having converted his 
lumber, objection to a question to a 
witness, who had worked at defendant 
mortgagor’s sawmill, whether he saw 
what was done with the lumber, is 
properly sustained. Steverson v. W. 
C. Agee & Co., 70 So. 298, 14 Ala.App. 
448. (7) Where testimony of two 
of defendant’s witnesses was not help- 
ful to defendant, excluding answers 
to questions whether they were not 
subpcenaed by the commonwealth is 
not error. Allen v. Commonwealth, 21 
S.W.(2d) 800, 231 Ky. 463 (‘‘Whether 
a witness is subpcenaed by one side or 
the other ought not to have anything 
to do with his testimony. The fact 
that the witnesses were brought there 
by the commonwealth and not used, 
and were thereafter used by the ap- 
pellant, would not justify the intro- 
duction of the evidence that they were 
subpcenaed by the commonwealth, al- 
though the matter is wholly imma- 
terial one way or the other’). (8) 
In a trial for conspiracy to burn a 
building to defraud insurers, a ques- 
tion to a witness as to how the people 
he knew acted toward defendant in 
the community is properly excluded 
as directed at an entirely immaterial 
matter. State v. Goldberg, 130 A. 437, 
SEN. J. Mise: 984) afl 1322 "Ac 2924.) 102 
N.J.Law 725, and cert den 47 S.Ct. 769, 
274°U)S 759; 11 Led. 133'7]. 


71. Alabama Great Southern R. 
Com Yon toi S03 7, 8065 Alas i53'%,, 


[a] hus, in an action for per- 
sonal injuries, the question “I will 
ask you whether or not, when a lever 
jumps out or flies out, it is the fault 
of the engine or the engineer who is 
running it?’ calls for a purely specu- 
lative answer. Alabama Great South- 


ern Ra Co, wv. sLounts 51 7Sol 73%, 165 
Ala. 537. 

voy US —=Snelle van Up S.5 2) He C2d) 
251. 

Ala.—Woodward Iron Co. v. Spen- 
cer, 69 So. 902, 194 Ala. 285; U.S. 


Fidelity, etc., Co. v. Damskibsaktiesel- 
skabet Habil, 35 So. 344, 138 Ala. 344. 


Cal.—People v. Converse, 153 P. 734, 
28 Cal.App. 687. 


Conn.—Turgeon vy. Woodward, 78 A. 
577, 83 Conn. 5287. 


WITNESSES 


Mo.—Dunlap v. Elks Social Club, 
25 Mo.App. 180. 


N.Y.—Fittin v. Summer, 163 N.Y.S. 
443, 176 App.Div. 617. 


B.C.—Brydone-Jack v. Vancouver 
Printing and Publishing Co., Ltd., 16 
BCs, 553 


[a] Thus a question whether a 
corporation represented by the wit- 
ness had knowledge of alterations in 
a contract, the witness having testi- 
fied that he had not, was properly ex- 
cluded, since he could not tell whether 
other officers had, except by hearsay. 
U. S. Fidelity, ete., Co. v. Damskib- 
saktieselskabet Habil, 35 So. 344, 138 
Ala. 348. 


[b] Questions not calling for hear- 
say.—A question, “What about this 
transaction with a man by the name 
of C. down here? tell us about that,” 
was not objectionable as calling for 
hearsay testimony: “Snell v. U. S., 2 
F. (2d) 251. 


73. U.S.—Xenia First Nat. Bank 
v. Stewart, 5 S.Ct. 845, 114 U.S. 224, 
29 L.Ed. 101. 


Conn.—Turgeon v. Woodward, 78 A. 
Dilly, SaRCONN. bal. 


Mich.—Kehrig 
801, 41 Mich. 475. 


Minn.—Hansen v. Hansen, 148 N.W. 
457, 126 Minn. 426, L.R.A.1915A 104. 


N.Y.—Hillesum v. New York, 4 N.Y. 
S. 806, 56 N.Y.Super. 596. 


[a] For example, on an issue as to 
the location of the boundary of cer- 
tain land, a daughter of a former 
owner of the land, subsequently sold 
to defendant, was asked as to where 
the boundaries of the tract were, and 
in her answer attempted to give her 
knowledge based on what her father 
had told her. It was held that such 
method of examination was improp- 
er, but that, after proof of the requir- 
ed foundation, the witness should be 
asked directly to state the declaration 
of her father. Turgeon v. Woodward, 
TS AST SN oS CORN Dol. 


v. Peters, 2 N.W. 


74 Sprouse v. Story, 42 So. 23, 144 
Ala. 542. 

75. Badesch v. Willna Congrega- 
tion Brothers, 50 N.Y.S. 958, 23 Misc. 
160. 

76. Neilson v. State, 40 So. 221, 146 
Ala. 683. 

77. Foxton v. Moore, (Iowa) 87 N. 
W. 492; Viall v. Leavens, 39 Hun (N. 
Y.) 291; Sallade v. Gerlach, 7 N.Y.S. 


181, 4 Silv.Sup. 268, 17 N.Y¥.Civ.Proce. 
420 [aff 30 N.E. 372, 1382 N.Y. 548, 4 
Silv.A. 74]. 


Testimony as to transactions with 
decedent generally see supra § 275 et 
seq. 

78. Ala.Watson v. State, 115 So. 
101, 217 Ala. 164; International Agri- 
cultural Corp. v. Abercrombie, 68 So. 
873, 192 Ala. 50; Birmingham Ry., 
Light & Power Co. vy. Humphries, 55 
So. 307, 172 Ala. 495. 


Ga.—Campbell v.. Sims, 131 S.BE. 483, 
161 Ga. 517. 


Tli=—Card- De) SWAts (Co. ave Central 
Lime & Cement Co., 250 Ill.App. 161; 


[§ 699 


the witness as to whether he was summoned by the 
other party,7® or a question so framed as to get the 
substantial effect of evidence of transactions with a 
person since deceased in violation of the statute."7 
On the other hand, questions otherwise in proper 
form and calling for competent, material, and rele- 
vant testimony should not be excluded.’® 


The ma- 


Pridmore v. Chicago, BR. I. & P. R. Co., 
192 Ill.App. 446 [aff 114 N.E. 176, 275 
Ill. 386]. 


Md.—Marvil Package Co. v. Ginther, 
140 A. 95,154 Md. 213; Meyer Motor 
Car Co. v. First Nat. Bank, 140 A. 34, 
154 Md. 77; City of Baltimore v. Car- 
roll, 96 A. 1076, 128 Md. 68. 


Mass.—Burke v. Kellough, 126 N.E. 
787, 235 Mass. 405, 


Mont.—St, George v. Boucher, 274 
P. 489, 84 Mont. 158. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 


N.C.—Meares v. Wynnewood Lum- 
ber Co., 90 S.E. 190, 172 N.C. 289. 


R.I.—Barker v. Rhode Island Co., 
87 A. 174, 35 R.L 406: 


Tex.—Rhea v. State, 255 S.W. 757, 
Vibe DexOriiii: 


Utah.—Mulliner v. McCornick & Co., 
Bankers, 257 P. 658, 69 Utah 557. 


Wash.—King County v. Joyce, 165 
P, 399, 96 Wash. 520. 


[a] TNiustrations.—(1) A witness 
may be asked how much money was 
paid in settling a compensation claim, 
it not being necessary to restrict the 
question to currency. C. J. De Wit Co. 
v. Central Lime & Cement Co., 250 Ill. 
App. 161. (2) In a county’s proceed- 
ing to condemn a right of way, where 
damages were claimed on account of 
increased cost of ramoving shingle 
bolts from certain land, the answer of 
the president of the lumber company, 
given in response to a question as to 
who owned the bolts, that the com- 
pany owned them, rather than claim- 
ants for damages, did not involve a 
collateral inquiry. King County v. 
Joyce, 165 P. 399, 96 Wash. 520. (3) 
Where a city condemned the bed of a 
stream intending to inclose it in a 
sewer and build a driveway over, the 
question as to the value of the prem- 
ises before condemnation, subject to 
the right of sewérage flowage in the 
city, was sufficiently broad to include 
all burdens on the land being con- 
demned. City of Baltimore v. Carroll, 
96 A. 1076, 128 Md. 68. (4) “Counsel 
for plaintiff asked a witness for the 
plaintiff the following question: ‘Did 
Sims and Maria make a trade?’ and 
the witness answered: ‘She told me 
she did.’ The above question was 
not . Objectionable on the ground 
that the witness would have to ‘con- 
nect up’ with the particular deed 
which the plaintiff claimed under 
from the common grantor.” Campbell 
v. Sims, 131 S.E. 4838, 484, 161 Ga. 517 
(a certified copy of this particular 
deed was subsequently introduced, 
thus curing error, if any). (5) In an 
action to recover money due the lessee 
under a contract requiring” her to 
build up a good reputation for the ho- 
tel, which had previously been a house 
of ill fame and had a bad reputation, 
the question to the lessee as to the 
reputation of the logation, asked after 
the lessee had testified without objec- 
tion that she knew the reputation of 
the premises, was material and com- 
petent. St. George v. Boucher, 274 Pp. 
489, 84 Mont. 158. (6) The question 
to one claiming that a bank purchas- 
ing the business of another bank was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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teriality of a question must appear or be shown at 
A question to a 
witness on his examination in chief embracing the 
very substance of the issue on trial, and calling for 
an answer which, if accepted, amounts to a determi- 
nation of such issue, is improper.*° 
to recover for depreciation in the value of a farm 


the time the question is asked.’ 


WITNESSES 


In proceedings 


caused by the condemnation of a part thereof by a 


estopped to deny liability for claims 
against the selling bank, whether he 
took any action, through the courts 
or with the bank commissioner or at 
all, to protect his interests after he 
had read the notice of sale, is proper, 
as tending to show that such person 
either did or omitted to do something 
to his prejudice in reliance on the no- 
tice posted on the bank and the com- 
munications received from the banks. 
Mulliner v. McCornick & Co., Bank- 
ens; 257% P. 658, 69 Utah 557. (7) In a 
claim case, under Code Pub. Gen. L. 
(1924) art 9 § 47, by the seller under a 
conditional sales contract of an au- 
tomobile against an’attaching creditor 
of the purchaser, questions to the 
president and assistant cashier of the 
attaching creditor for the purpose of 


showing that they and the creditor; 


had no actual notice of the sales con- 
tract were Leld proper. Meyer Motor 
Car Co. v. First Nat. Bank, 140 A. 34, 
154 Md. 77. (8) Where a witness tes- 
tified in a murder trial that defendant 
told him while in jail on a robbery 
charge that he wished he could get 
out and kill ‘that d———— negro” so 
he could not appear before the grand 
jury, objection to the solicitor’s ques- 
tion, “Who was he talking about?” to 
which the witness answered, ‘‘He said 
‘that negro,’” was without merit. 
ees v. State, 115 So. 101, 217 Ala. 
4, 


{b] Negligence suit.—(1) In an 
action for damages caused by fire al- 
leged to have been caused by defend- 
ant’s locomotive, a question asked’ a 
witness whether or not the locomo- 
tive, when in operation across the 
land in question, emitted any sparks 
of fire, and to what extent, was not 
objectionable in form. Meares v. 
Wynnewood Lumber Co., 90 S.H. 190, 
172 N.C. 289. (2) A claim agent of 
defendant having in a passenger’s ac- 
tion for alleged injury testified that 
he visited her on the day after the 
accident, and told her who he was and 
the purpose of his visit, and that she 
said she was not hurt in the accident, 
the question asked him, ‘Did she 
make a statement to you whether or 


not she would make a claim?’ was 
unobjectionable. Barker v. Rhode Is- 
land Co., 87 A. 174, 35 R.I. 406. (3) 


In an action for injuries on an icy 
sidewalk abutting on defendant’s 
premises, a question to plaintiff’s 
former counsel whether he had no- 
ticed the situation since he had first 
examined the place of the accident as 
to the water conductor on defendant’s 
premises he had testified was then 
broken was proper. Burke v. Kel- 
lough, 126 N.E. 787, 235 Mass. 405. 
(4) In an action by a husband for per- 
sonal injuries to his wife, a question 
propounded to the wife, “What would 
be the reasonable cost for the hiring 
of a person to do the work which you 
did for your husband and family be- 
fore you received your injury?’ was 
not subject to the objection that it 
called for an improper measure of 
damages, in that it sought to show 
the reasonable cost of hiring a person 
to do the work that plaintiff's wife did 
after the injury. Birmingham Ry., 
Light & Power Co. v. Humphries, 55 
So. 307, 172 Ala. 495. 


[ec] Rebuttal.—Questions affecting 


& 


a conversation between a witness and 
the sheriff in the sheriff’s office, and 
the conduct of the sheriff, adduced in 
rebuttal of inferences left by defend- 
ant that the witness was taken to the 
office with an ulterior motive, is prop- 
erly allowed as material and proper 


rebuttal. State v. Boyle, 248 P. 48, 49 
Nev. 386. 
[d] Seduction.—In a _ seduction 


prosecution asking the prosecutrix 
on direct examination whether “at the 
time you had intercourse the first 
time, tell the jury whether or not you 
were in love with him,’’ was not ob- 
jectionable. Rhea v. State, 255 S.W. 
757, 96 Tex.Cr. 11 (any question not 
illegal in form bringing out fairly 
and legitimately testimony support- 
ing the proposition that the yielding 
of the prosecutrix was wholly through 
love and affection for appellant, and 
in reliance on his promise to marry, is 
proper). | 


fe] Trespass action.—(1) In a tres- 
pass suit involving the question of 
boundary, in which the surveyor mak- 
ing the plat attached to plaintiff’s 
deed testified that information for a 
part of the tract was obtained from 
a former survey, excluding the ex- 
amination of the witness as to where 
he got his papers for the tract was 
error. Marvil Package Co. v. Ginther, 
140 A. 95, 154 Md. 213. (2) In a tres- 
pass suit involving a question of 
boundaries, in which the surveyor 
testified that the survey was made on 
the basis of a former survey of part 
of the tract, sustaining objection to 
questions asked as to whether the 
surveyor had any papers for the sur- 
vey of the land previously surveyed 
and whether he had dny plans repre- 
senting the previous survey is error, 
since defendant was entitled to show 
how the subsequent plat was made, 
and that it differed from the original 


plat. Marvil Package Co. v. Ginther, 
supra. 
{f] WVWalue.—A question calling for 


the difference in the market value of 
land before and after the injury need 
not ask for the reasonable market val- 


ue. International Agricultural Corp. 
v. Abercrombie, 68 So. 873, 192 Ala. 
50. 


79, Steverson v. W. C. Agee & Co., 
70 So. 298, 14 Ala.App. 448. 


[a] Thus, in assumpsit, defended 
on the ground that plaintiff was in- 
debted to defendant for the conver- 
sion of lumber, objection to a ques- 
tion to a witness who had worked at 
defendant mortgagor’s sawmill, there 
being nothing to show what facts ma- 
terial to the issue defendant expected 
to elicit thereby, was properly sus- 
tained. Steverson v. W. C. Agee & 
Co., 70 So. 298, 14 Ala.App. 448. 


80. Combs v. Agricultural Ditch 
Co.,, 28 P. 966, 17 Colo. 146, 31 Am.S.R. 
275 (so holding as to the following 
question in mandamus to compel a 
ditch company to furnish water to 
petitioner: ‘Krom your experience as 
a farmer and in irrigation in connec- 
tion with it, is there water enough 
in that ditch now, or has there been 
for the last two years to irrigate the 
lands which have heretofore been ir- 
rigated by that ditch?’’). 
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railroad company, a question as to the value of the 
farm “as a whole” will be taken to refer to the 
farm as it stands at the time of the trial, excluding 
the land condemned.*? 
necessarily call for incompetent evidence, although 
the answer may prove incompetent, is not objec- 
tionable,*? and accordingly, a question calling for a 


A question which does not 


81. Wooster v. Sugar River Valley 
R. Co., 15 N.W. 401, 57 Wis. 311. 


82. Ala.—Hawes v. State, 112 So. 
761, 216 Ala. 151 [rev 112 So. 759, 22 
Ala.App. 90]; Johnson v. State, 53 So. 
769, 169 Ala, 10: Plant v. State, 37 
So. 159, 140 Ala. 52; Stiff v. Cobb, 28 
So. 402, 126 Ala. 381, 85 Am.S.R. 38; 
Stoball v. State, 23 So. 162, 116 Ala. 
454. See Hendley v. State, 57. So. 1017, 
3 Ala.App. 107 (against general ob- 
jection). 


Cal.—People v. Cole, 74 P. 547, 141 
Cal. 88. 


Fla.—Dickens v. State, 38 So. 909, 50 
INES salltic 


Ill.— Rothstein v. Siegel, Cooper & 
Co., 102 Ill.App. 600. 


Ind.—Shular v. State, 66 N.E. 746, 
160 Ind. 300. 


Iowa.—State v. 
936, 206 Iowa 365. 


.Mass.—Cronan v. Cotting, 99 Mass. 


Leitzke, 218 N.W. 


Mich.—Webster v. Bearinger, 40 N. 
W. 772, 72 Mich. 630. 


N.Y.—Nelson v. Young, 87 N.Y.S. 
69, 91 App.Div. 457 [aff 72 N.E. 1146, 
180 N.Y. 523]; Weber v. Kingsland, 
19 N.Y.Super. 415. 


N.C.—Hicks y. Hicks, 55 S.E. 106, 
PADS Nahe core 


Wis.—Adams v. Allen, 44 Wis. 93. 


[a] For example (1) a question 
to a witness in a murder case as to 
what accused said just before the 
shooting did not necessarily call for 
incompetent evidence, so that there 
was no error in overruling an objec- 
tion thereto. Johnson vy. State, 53 So. 
769, 169 Ala. 10. (2) In a prosecution 
for stealing hogs, permitting the state 
to question a witness previously 
pleading guilty for the same offense, 
so as to compel him to answer that 
at the time of the trial he was serv- 
ing time in the reformatory, is not er- 
ror, since impropriety does not arise 
from propounding interrogatory for 
the purpose of ascertaining the resi- 
dence of the witness, even though dis- 
closing the fact of imprisonment. 
State v. Leitzke, 218 N.W. 9386, 206 
Towa 365. (3) A question as to what 
the witness did in the building the 
Monday following an accident was not 
objectionable as calling for the con- 
dition of the building on that day, and 
if the answer described the condition 
the remedy was to strike it out. Nel- 
son v. Young, 87 N.Y.S. 69, 91 App. 
Div. 457 [aff 72 N.H. 1146, 180 N.Y. 
523]. (4) Where in a prosecution for 
assault with intent to rape, a witness 
was asked whether, immediately after 
the assault, the prosecutrix complain- 
ed to K, and answered that he thought 
she did, a subSequent question as to 
whether or not she stated that she 
had been assaulted, to which the wit- 
hess merely answered “Yes sir,’ was 
not objectionable, as intended to elicit 
what the prosecutrix said at the time 
she made such complaint. Shular v. 
State, 66 N.E. 746, 160 Ind. 300. (5) 
Where counsel for defendant asked 
the plaintiff, “Have you ever received 
anything?” the question was not ob- 
jectionable as an attempt to prove 
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narrative should not be excluded.** 
tion is a proper one, error in allowing it cannot be 
predicated on the fact that the answer was improp- 
on the other hand, the fact that the court 
permitted an answer to an improper question fur- 
nishes no ground of complaint if the answer was 
proper testimony,®® or could not have damaged the 
party objecting.®® It is not the question but the re- 
sponse to it, when incompetent and improper as evi- 
dence, on which error can be assigned.’? 
less, an unobjectionable question, calling for a eate- 
gorical answer in the affirmative or negative, asked 
to elicit objectionable matter, as disclosed by counse] 
in response to a question, is properly excluded.** 


er;°+ 


[§ 700] (2) Bearing on Issues. 


issue involved.®? 


payment, but was obviously intended 
to bring out the facts, as plaintiff 
was claiming he had not been fully 
paid. Rothstein v. Siegel, Cooper & 
Co., 102 Tll.App. 600. 


83. Huckabee v. State, 53 So. 251, 
168 Ala. 27; State v. Castigno, 80 P. 
630, 71 Kan. 851. 


[a] Thus a question asked of a wit- 
ness “to tell the jury what happened” 
was not objectionable, since it did not 
necessarily call for illegal testimony. 
Huckabee v. State, 53 So. 251, 168 Ala. 
27 (where the answer given was per- 
tinent). 


Testimony in narrative form see su- 
pra § 664. 

84. Harris v. Hipsley, 89 A. 852, 
122 Md. 418; Wilcox v. Ney, 11 N.W. 
225, 47 Mich. 421; Bixby v. Roscoe, 
SHIPASeZ55, So Vt, 1053 Plummer pv. 
Ricker, 41 A. 1045, 71 Vt. 114, 76 Am. 
S.R. 757; Foster’s Ex’rs v. Dickerson, 
24 °A. 253, 64 Vt. 233; Lawrence .v. 
Graves’ Estate, 15 A. 342, 60 Vt. 657. 


ae U.S.—Gray v. U. S., 14 F.(2d) 
366. 


Til.—Miller v. Houcke, 2 Ill. 501. 


Iowa.—Patterson v. Chicago, etce., 
R. Co., 33 N.W. 228, 70 Iowa 5938. 


Me.—Cornville v. Brighton, 39 Me. 
333. 


N.Y.—Danenbaum v. Person, 3 N.Y. 
S. 129; Reichman y. Second Ave R:. 
Cor, URN AY.Sh 83.6. 


Va.—Summers vy. Darne, 
(72 Va.) 791. 


[a] Thus, in a prosecution for pos- 
session and sale of whisky, question- 
ing the government’s witness as to 
whether he had seen accused after 
purchase of the whisky is not error, 
Gray v. U. S., 14 F.(2d) 366. 


31 Gratt. 


86. Bardin yv. Stevenson, 75 N.Y. 
164. \ 
87. 


Perry v. Jackson, 88 N.C. 103; 
Bost vesBost, 8(N:C. 477.4, 


88. State v. Buchanan, 79 A. 1114, 
32) Ri. 490: 


89. McKey v. MacIntosh, 188 P. 
310, 45 Cal.App. 628. 


90. Ala.—Williams v. Alabama 
Fuel & Iron Co., 102 So. 136, 212 Aja. 
159; Patterson v. State, 109 So. 375, 
21 Ala.App. 464 [cert den 109 So. 922, 
215 Ala. 699]; Rountree v. State, 101 
So. 325, 20 Ala.App. 225. 


La.—State v. Pichon, 97 So. 463, 154 
La. 324. 


Md.—White Transp. Co. v. Michelin 
Tire Co., 161 A. 163, 163 Md: 142. 


Questions should 
be framed to elicit testimony which tends to prove the 
Stated otherwise, the general rule 


WITNESSES 


Where a ques- 


withstanding, 


Neverthe- 


allowed.°? 


Mass.—Silverman v. Rothfarb, 142 
N.B. 152, 247 Mass. 456. 


Vt.—Barney v. Quaker Oats Co., 82 
AP ELS SoiViteesiias 


[a] Thus exclusion of a question 
as to how long § lived at a certain 
place, asked for the purpose of show- 
ing that S was dead, as explaining the 
failure to call him aS & witness, is not 
error, as the fact that S was dead 
should have been elicited by an ap- 
propriate question, or the court should 
have been advised of the purpose of 
the question asked. State vy. Pichon, 
97 So. 463, 154 La. 334. 


[b] Irrelevant questions.—(1) In 
an action on a note given as deposit 
on purchase of land, where the de- 
fense was fraud, the court properly 
excluded the questions to the broker, 
“You all agreed between yourselves 
that Mr. Z. was to write down in the 
agreement all the promises and all 
the obligations of the parties, did you 
not?” and ‘Now, so far as you have 
heard them say there, at the time 
they negotiated this transaction, they 
relied upon your recommendation, is 
that right?” being irrelevant. Silver- 
man v. Rothfarb, 142 N.E. 152, 247 
Mass. 456. (2) In a prosecution for 
earnal knowledge of a girl under 
twelve, a question asked a witness for 
defendant whether he had heard an 
outery of the child from a barn was 
irrelevant, where he was not shown to 
have been present or anywhere near 
the place at the time of alleged of- 
fense. Rountree v. State, 101 So. 325, 
20 Ala.App. 225. (3) In a consignee’s 
action for misdelivery of tires, a ques- 
tion whether tires the recipient offered 
to return for those received were of 
equal quality is properly excluded, 
since irrelevant. White Transp. Co. 
v. Michelin Tire Co., 161 A. 163, 163 
Md. 142. (4) In an action for death 
of an employee in a mine explosion, 
direct examination of a witness as to 
testimony in another case arising out 
of the same explosion, ‘Did you tes- 
tify not only as an expert, but as to 
the actual facts in that case?’ is prop- 
erly excluded as irrelevant. Williams 
v. Alabama Fuel & Iron Co., 102 So. 
136, 212 Ala. 159. 


{ec] Relevant question.—A witness, 
in an action for damages for the death 
of an employee through a dust explo- 
sion in an elevator or grinding mill, 
who had installed in elevators and 
grinding mills and in similar build- 
ings a dust collector which he had 
patented, and which he stated would 
prevent explosions, was asked if he 
had given his exclusive attention to 
installing his own dust collector. It 


a 
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is that questions put to a witness on direct or redi- 
rect examination in both civil and criminal cases 
must be relevant to the issues in the case. 
ingly, a question on a matter foreign to the issues in 
a case should be, and is, properly excluded.** 
it has been held that it is not necessary 
that every question put to a witness shall be so broad 
and comprehensive that the answer shall be evidence 
on some issue in the ease; but if all the answers to 
a series of questions on the same general subject, 
taken together, are competent, each is competent, and 
a question tending to elicit such an answer should be 


90 


Accord- 
Not- 


[§ 701] (8) Questions Calling for Conclusions or 
Opinions of Witness.°? 
framed as to éall for the conclusion of the witness 
instead of his observation of a faet,®* nor should 


A question should not be so 


~ 


was held that, as the question related 
to dust in plants of the same general 
character as that in, which the explo- 
sion occurred, the question and an an- 
swer responsive thereto were admis- 
sible as relating to the same kind of 
dust as that which exploded. Barney 
asa! Oats) (Cory 82e AvwiTss: 85 Werte 
372. 


91. Tingle v. Worthington, 110 So. 
143, 215 Ala. 126; York v. State, 106 
So. 797, 21 Ala.App. 155 [cert den 106 
So. 798, 214 Ala. 169]; McKey v. Mac- 
Intosh, 188 P. 310, 45 Cal.App. 628; 
Atlantic Coast Line R. Co. v. Crosby, 
43 So. 318, 53 Fla. 400. 


[a]. For example (1) in a prosecu- 
tion for distilling, a question asked 
by defendant of his witness whether a 
State’s witness left her husband or 
whether the husband left her is prop- 
erly excluded as foreign to any issue 
in the case. York vq State, 106’ So. 
797, 21 Ala.App. 155 [cert den 106 So. 
798, 214 Ala. 169]. (2) In a suit for 
slander of plaintiff’s character for 
chastity, a question involving the 
character of women other than plain- 
tiff is properly excluded, plaintiff’s 
character alone being inissue. Tingle 
oe eee oe 110 So. 148, 215 Ala. 


92. Atchison, ete., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 Am.R. 362. See 
also Schuchardt v. Allens, 1 Wall. (U. 
S.) 359, 17 L.Ed. 642. 


93. Hypothetical 
Evidence §§ 795-803. 


94. U.S.—In re Wright-Dana Hard- 
ware Co., 199 F. 632; Davis v. Mc- 
Hwen Bros., 193 F. 305, 113 C.C.A. 229; 
Nurnberger -v...U. S., 156 Fy 7215-84 
CiGEAS cerigis 


Ala.—Atlantic Pacific Stages v. 
Yandle, 140 So. 608, 224 Ala. 481; Wat- 
son_v.iState;, 115 So. 101; 207 Ala’ 164° 
Alabama Fuel & Iron Co. v. Adams, 
Rowe & Norman, 113 So. 265, 216 Ala. 
403; Pettus v. Louisville & N. R. 
Co., 106 So. 807, 214 Ala. 187; Mixon 
v. Pennington, 85 So. 562, 204 Ala. 347; 
Wigerfall v. State, (App.) 82 So. 635; 
O’Rear v. Richardson, 81 So. 865, 17 
Ala.App. 87; Wilson v. State, 71 So. 
971, 14 Ala. App. 87. 


Cal.—Pacific Portland Cement Co. v. 
Reinecke, 158 P. 1041, 30 Cal.App. 50; 
Mabry v. Randolph, 94 P. 403, 7 Cal. 
App. 421 (holding that the use of the 

words “what did yau understand” in- 
stead of “what was said” or ‘what 
was done” is objectionable). 


Ga.—McCauley v. Murphy, 12 S.B. 
655, 86 Ga. 475. 


Ill.—Grosh v. Acom, 156 N.E. 485, 


questions see 


For later cases, developments and changes in the law see Annotations, same title and section number. 
« 
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§ 701] 


questions be put which seek to elicit from the wit- 


ness his opinion,®® particularly as 


825 Ill. 474; American Car, ete., Co. 
v. Hill, 80 N.E. 784, 226 Ill. 227 [aft: 
128 Ill.App. 176]; Adams vy. Funk, 53 


Tll. 219; Greenup v. Stoker, 8 Ill. 202; 
Devine v. Tazwell Coal Co., 161 Ill. 
App. 547; Inland Printer Co. v. Hco- 
nomical Half Tone Supply Co., 99 Ill. 
App. 8. 

Ind.—Ideal Laundry & Dry Clean- 
ing Co. v. Mackowiak, 143 N.E. 614, 
83 Ind.App. 1; Supreme Lodge, K. P. 
v. Graham, 114 N.E. 879, 65 Ind.App. 
220; Marks v, Box, 103 N.E. 27, 54 
Ind.App. 487. 


Iowa.—Ingwersen v. Carr & Bran- 
non, 164 N.W. 217, 180 Iowa 988; State 
v.) Clarke 144.N.W., 596; 163 ‘Lowa. 1; 
Fitch v. Mason City, ete., Traction Co., 
89 N.W. 83, 116 Iowa 716; Robertson 
v. Craver, 55 N.W. 492, 88 Iowa 381; 
McClay v. Hedge, 18 Iowa 66. 


Ky.—Gault v. Carpenter, 218 S.W. 
254, i87 Ky, 25. 


La.—State v. Coll, 83 So. 844, 146 
La. 597. 


Md.—Blake v. Stump, 20 A. 788, 73 
Md. 160, 10 L.R.A. 103. 


Peat nea). v. Windsor, 17 Mich. 


Minn.—State v. Tuthill, 
556, 179 Minn. 444. 


Mo.—Evans v. Greene, 21 Mo. 170; 
Hast Arkansas Lumber Co. v. Kelley, 
(App.) 247 S.W. 478; Conley v. La- 
fayette Motor Car Co., 221 S.W. 165, 
204 Mo.App. 37. 


Neb.—Sothman v, 
303, 66 Neb. 302. 


N.J.—State v. Mairs, 1 N.J.Law 453; 
ae re McCraven, 99 A. 619, 87 N.J.Eqa. 


N.Y.—Whited v. Germania F. Ins. 
Coy 76. N.Y. 415, 32 Am.R.'330 Laff 13 
Hun 191]; Nichols v. Kingdom Iron 
Ore Co., 56 N.Y. 618 mem; Totten v. 
Phipps, 52 N.Y. 354; Braman v. Bing- 
ham, 26 N.Y. 483; Smith v. Sergent, 
4 Thomps.&C., 684; Hillesum v. New 
York, 4 N.Y.S. 806, 56 N.Y.Super. 596; 
Western Nat. Bank vy. Flannagan, 35 
N.Y.S. 848, 14 Mise. 317 [rearge den 
OO LIN Vide 1118, 14 Mise. 641]; Rehm 
v. Weiss, 28 N-Y.S. 772, 8 Mise. 525. 


Ohio.—Evans v. Vaughan, 20 Ohio 
Cir. CEN: S642 5; 


Okl.—White v. State, 210 P. 813, 22 
Ok1.Cr. 131. 


Tex.—Gray v. Missouri, K. & T. R. 
Co. of Texas, (Civ.App.) 45 S.W.(2d) 
267; Ripley v. Wenzel, (Civ.App.) 139 
S.W. 897; McKinney v. State, 140 S. 
W. 344, 63 Tex. Cree Bell v. State, 
87 S.W. 1160, 48 Tex.Cr. 256. 


[a] Tilustrations of questions call- 
ing for conclusions.—(1) In a prosecu- 
tion for mayhem, a question, ‘Isn't it 
a fact that [defendant’s] mouth is so 
small that he could not reach up and 
get it wide enough open to get [pros- 
ecuting witness’] ear in there?” is 
properly objected to as calling for a 
conclusion, where the jury had the op- 
portunity to observe the size of the 
mouth and the ear, which was also in 
court. White v. State, 210 P. 313, 22 
Okl.Cr. 131. (2) In a murder trial, a 
question on redirect examination of a 
state’s witness, “What you told was 
the truth about it, wasn’t it?” is im- 
proper as calling for a conclusion on 
a matter that was within the jury’s 
province to determine. Watson v. 
State, 115 So. 101, 217 Ala. 164. (3) A 
cuestion whether a person was a ten- 
ant of a building is objectionable on 
the ground that it involves a legal 
conclusion. Totten v. Phipps, 52 N.Y. 


229 N.W. 


State, 92 N.W. 


WITNESSES 


to matters con- | evidence.?® 


354. (4) A question asked a witness 
whether he knew of his own knowl- 
edge that certain parties were inter- 
ested as stockholders and financially 
in a corporation was properly exclud- 
ed as calling for the witness’ conclu- 
sion. Marks v. Box, 103 N.HE. 27, 54 
Ind.App. 487. €5) A question to de- 
fendant whether he had ever executed 
a promissory note to plaintiff as al- 
leged is objectionable as calling for 
a conclusion. Davis v. McHwen Bros., 
193 BF. 305, 118 C.C.A. 229. (6) In an 
action for the balance of the purchase 
price of lumber, in which the defense 
of settlement of a disputed balance 
was interposed, the question asked de- 
fendant by his counsel, “You disputed 
over it?” (the balance), called for a 
conclusion. Hast Arkansas Lumber 
Co. v. Kelley, (Mo.App.) 247 S.W. 478. 
(7) In a personal injury action, the 
question, “Now, I would ask if it 
(plaintiff’s condition) was noticeable 
to the extent of causing comment 
among the other employees,” was ob- 
jectionable as not asking the witness 
to state facts causing him to notice 
plaintiff’s condition. Conley v. Lafay- 
ette Motor Car Co., 221 S.W. 165, 204 
Mo.App. 37. (8) In an ejectment ac- 
tion to establish a boundary line, the 
question, “And you were running this 
line according to the field notes?” is 
objectionable as calling for the con- 
elusion of the witness. Mixon v. Pen- 
nington, 85 So. 562, 204 Ala. 347. (9) 
The question, asked witness in an ac- 
tion for negligently running a car so 
that by a sudden lurch thereof plain- 
tiff was thrown therefrom: “If it is 
not a fact that a person operating a 
car can run it around any curve on the 
line or around this particular curve, 

. by exercising care and fore- 
sight, so as not to cause it to make 
any Jur ch or jerk sufficient to move a 
person in the car?” is objectionable, 
as calling for witness’ eonclusion as 
to the issue of negligence. Fitch v. 
Mason City & Clear Lake Traction Co., 
89 N.W. 33, 116 Iowa 716. 


[b]] Questions not calling for con- 
clusion of witness.—(1) Generally. 
Pullian v. Nelson, 28 Ill. 112; Robert- 
son v. Craver, 55 N.W. 492, 88 Iowa 
sol; Knapp v. Smith; 27 Nye 277; 
El Paso Hlectric R. Co. v. Ruckman, 
107 S.W. 1158, 49 Tex.Civ.App. 25; 
Norton v. Parsons, 32 A. 481, 67 Vt. 
526. (2) In a suit for the death of 
cattle while in transit, a question to 
the train conductor whether there was 
any rough handling of the cars is not 
objectionable as calling for a conclu- 
sion of the witness. Gray v. Missouri, 
Ke Gre Wee hl CO. NOL Al Cxas, + Chex, Cin: 
App.) 45 S.W.(2d) 267. (3) A ques- 
tion calling for the observation of a 
witness as to another’s being angry 
or mad calls for an observation of 
fact and not,of opinion. State v. Coll, 
83 So. 844,146 La. 597. (4) Where the 
wife of the person named in an in- 
dictment for burglary as the owner 
of the house entered was asked wheth- 
er or not she had ever given defend- 
ant, her grandson, permission to come 
to the house whenever he wanted to, 
and it appeared from the bill of ex- 
ceptions that the witness would have 
answered in the affirmative, it was 
held that the question was not objec- 
tionable as calling for a conclusion. 
McKinney v. State, 140 S.W. 344, 63 
Tex.Cr. 470. (5) In an action on a 
note, the question, “At the time the 
note was delivered to you were those 
names written on the back?’ is not 
objectionable as calling for a conclu- 
sion. Pacific Portland Cement Co. v. 
Reinecke, 158 P. 1041, 380 Cal.App. 50. 
(6) Where it is shown in an action for 
compensation for work on a building 
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cerning which he is not competent to give opinion 
On the other hand, if the witness is com- 


that in the construction some wood 
was used for “trim” as a substitute 
for other kinds of wood called for in 
the specifications, a question to de- 
fendant, the owner of the building, 
whether'the substitution was made by 
his authority is not objectionable as 
calling for a conclusion of the wit- 
ness. Ripley v. Wenzel, (Tex.Civ. 
App.) 139 S.W. 897. (7) In an action 
for malpractice, questions asked de- 
fendants as to whether they brought 
their best professional ability to bear 
on the case and exercised their best 
skill, knowledge, and ability, and 
whether they exercised the utmost 
good faith, did not call for the con- 
clusion of the witness or invade the 
province of the jury. Ingwersen v. 
Carr & Brannon, 164 N.W. 217, 180 
Iowa 988. 


[c] “Did he court her?” asked a 
witness in an action for breach of 
promise to marry is not objectionable 
as calling for a conclusion, being an 
inquiry about a mere matter of fact 
which could be answered by a person 
of common observation. Greenup v. 
Stoker, 8 Ill. 202. 


95. Ala.—Pettus v. Louisville & N- 
R. Co., 106 So. 807, 214 Ala. 187. 


Iowa.—King v. Chicago, R. I. & P. 
Ry. Co., 172 N.W. 268, 185 Iowa-1227. 


La.—State v. Parce, 37 La.Ann. 268. 


N.Y.—Mattice v. Wilcox, 24 N.Y.S. 
1060, 71 Hun 485 flaff 42 N.E. 270, 147 
N.Y. 624]. 


N.C.—Mullinax v. Hord, 94 S.E. 426, 
174 N.C. 607. 


S.C.— Rapley v. Klugh, 18 S.E. 680, 
40 S.C. 134. 


Tex.—Sauer v. Veltmann, (Civ. 
App.) 149 S.W. 706; Bell v. State, 87 
S.W. 1160, 48 Tex. Cr. 256, 


[a] For example, ina wioed em- 
ployee’s action for injuries sustained 
by being struck by defendant’s train 
while operating a mower on the right 
of way, an objection to a question of 
plaintiff's coemployee, as to whether 
there was sufficient time between the 
warning given by the coemployee and 
the time the train struck plaintiff for 
him to have stepped out of the way, 
was properly sustained as calling for 
an opinion. King v. Chicago, R. 1. & P. 
Ry. Co., 172 N.W. 268, 185 Iowa 1227. 


[b] Compound question, part of 
which calls for the opinion of the wit- 
ness, is objectionable. Bell v. State, 
87 S.W. 1160, 48° Tex.Cr. 256. 


[ec] Question not objectionable.— 
(1) In an action where the amount of * 
wood left standing upon defendant’s 
land was in issue, a question to a wit- 
ness whether they were cutting it so 
as to take all of ‘it, or leaving Some 
of it, was not objectionable as calling 
for an opinion of the witness. Sauer 
v. Veltmann, (Tex.Civ.App.) 149 S.W. 
706. (2) Ina prosecution for forgery 
in altering the findings in a civil case, 
to which defendant was a party, while 
the findings were in the office of de- 
fendant’s attorney, the question to the 
clerk, wh» had testified that he kept 
them behind a pile of blanks in a cer- 
tain case, “Could any one see them 
there, on looking at the case, without 
reaching behind the blanks?” did not 
call for an opinion, but for a fact. 
State v, Kidd, 56 N.W. 263, 89 Iowa 


€ 


96. Ala.—Redus v. Milner Coal, 
ete., Co., 41 So. 634, 148 Ala. 665; Ver- 
non v. Edgeworth, 42 So. 749, 148 Ala. 
490; James v. State, 72 So. 299, 14 
Ala.App. 652. 
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petent to give opinion evidence as to the question in- 
volved,®? a question aimed at obtaining an answer 
containing such evidence is proper. 
those which seek 
the expression of a witness’ mental attitude,®® or the 
operation of his mind,! call for an undisclosed or un- 
communicated motive,? or which eall for the ultimate 
Similarly, a question seek- 
ing the inference of a witness is improper.‘ It is also 
improper to ask a witness, in direct examination, his 
reasons for a conclusion which he has stated ;° 
matters had been 
brought to the witness’ mind, it would have changed 


gory of prohibited questions are 


fact to be determined.® 


a question whether, if certain 


Age Mee oe Se v. Hedge, 18 Iowa 


La.—State v. Fontenot, 19 So. 113, 


48 La.Ann. 283. 
Me.—Bryant v. Glidden, 39 Me. 


Md.—Lange v. Wagner, 52 Md. 310, 
36 Am.R. 380. 


Mass.—Com. v. Kimball, 
366. 


N.Y.—Ayrault v. Chamberlain, 33 
Barb. 229; Evans v. Deming, 2 N.Y.St. 
349. 


Pa.—Carter v. 
392. 


Wis.—yYerkes v. Northern Pac. R. 
Co., 88 N.W. 33, 112 Wis. 184, 88 Am.S. 
R. 961. 


fa] For example, one of a board of 
commissioner's to report the damages 
in a case of flowage cannot be asked 
at the trial ‘‘whether or not they ex- 
ercised great care in the discharge of 
their duty in examining the premises 

. . and making their report.” Bry- 
ant v. Glidden, 29 Me. 458. 


[b] Coustruing agreement.—An 
interrogatory which requires the wit- 
ness to construe an agreement be- 
tween the parties is bad. McClay v. 
Hedge, 18 Iowa 66. 


{c] Witness as to handwriting 
called to authenticate a paper cannot 
be asked whether, to the best of his 
impression, it is in the handwriting 
of the party, but may be asked as to 
his belief. Carter v. Connell, 1 Whart. 
(Pa.) 392. 


[d] Knowledge of fright.—While 
it would be proper in cross-examina- 
tion on credibility to ask a witness 
how he knew defendant was frighten- 
ed at the time of the murder, it was 
properly excluded on direct.- James Vv. 
State, 72 So. 299,14 Ala.App. 652. 


[e] Questions not objectionable as 
_ calling for opinion.—(1) Generally. 
Lange v. Wagner, 52 Md. 310, 36 Am.R. 
SOOO OMd-. m Wa) Kimball. 24s "Seach, 
(Mass.) 366; Ayrault v. Chamberlain, 
83 Barb. (N.Y.) 229; Evans v. Dem- 
ing, 2 N.Y.St. 349. (2) A question as 
to whether rails were ordinarily laid 
on switch tracks leading to and from 
mines and for slate dumps as heavy 
as rails on the main line of a railroad 
was not objectionable. Redus v. Mil- 
ner Coal, etc., Co., 41 So. 634, 148 Ala. 
665. 


97. Admissibility of opinion evi- 
dence see Hvidence §§ 588-831. 


98. Foster’s Ex’rs v. Dickerson, 24 
A. 253, 64 Vt. 233. 


[a] Sanity or 
the question in issue is that of sanity 
or insanity, it is proper to ask a non- 
expert witness to give his opinion as 
to the person’s sanity or insanity, 
based upon the facts concerning which 
he has testified.” Foster’s Hx’rs v. 


24 Pick. 


Connell, 1 Whart 


98 


insanity.—“When | 


WITNESSES 


‘Tn this cate- 


and 


Dickerson, 24 A. 253, 256, 64 Vt. 233. 


Admissibility of cpinion as to san- 
ity see Evidence §§ 698-703. 


99. H. Curjel & Co. v. Hallett Mfg. 
Co., 73 So. 938, 198 Ala. 609; Snyder 
v. Snyder, 131 N.E. 248, 76 Ind.App. 
9; State v. Mairs, 1 N.J.Law 453. 


[a] hus, in a wife’s action against 
her mother-in-law for alienation of 
affections, where a witness testified as 
to having rented a farm to plaintiff's 
intended husband, at which time the 
witness was informed of the ap- 
proaching marriage and as to having 
countermanded such, agreement, a 
question, “Did the Sountermanding of 
the leasing of your place to him have 
anything to do with his mother’s at- 
titude toward his marriage?” is ob- 
jectionable as calling for an expres- 
sion of the witness’ mental attitude. 


Snyder v. Snyder, 131 N.E. 248, 76 
Ind.App. 9. 
[b] Comment of witness.—It is 


not proper form in the examination of 
a witness to ask him what he would 
say with regard to a statement of an- 
other witness in the case. H. Curjel & 
Co. v. Hallett Mfg. Co., 73 So. 938, 198 
Ala. 609. 


[c] What defendant meant.—lIt is 
improper to ask a witness what de- 
fendant meant by an expression which 
the witness had sworn that he used. 
State v. Mairs, 1 N.J.Law 453. 


1. Barlew v. State, 57 So. 601, 5 
Ala.App. 290 [cert den 61 So. 912, 181 
Ala. 88]; Friedlander Bros. v. Kas- 
sell, 144 S.E. 143, 88 Ga.App. 448; 
Houston & T. C. R. Co. v. Shapard, 118 
S.W. 596, 54 Tex.Civ.App. 596. 


[a] Question not objectionable.— 
Where, in an action for injuries, plain- 
tiff on direct examination hesitated 
and apparently studied before answer- 
ing, and his counsel asked him why, 
his answer that he did not know, ex- 
cept that his mind was not as ac- 
curate as it was before he was hurt, 
was not objectionable in that it was 
for the jury to determine the witness’ 
credibility and the weight of his tes- 
timony from his appearance and man- 


ner, and that the explanation was self- 
senving. Houston 0a. CR. “Con ve 
Shapard, 118 S.W. 596, 54 Tex.Civ. 


App. 596. 


2. Campbell v. 
13 Ala.App. 70. 


3. Watson v. State, 115 So. 101, 217 
Ala. 164; Louisville & N. R. Co. v. 
Abercrombie, 84 So. 423, 17 Ala.App. 
2305) City OL Kankakee v. Illinois Cent. 
18%, Co., 101 N.H. 592, 258 Ill; 368. 


[a] Thus, in an action for injuries 
in overturning a buggy when the 
horse became frightened by the rush 
and whistle of a passing train, a ques- 
tion by defendant to his witness, 
“That blast of the whistle scared the 
horse, didn’t it?’ is objectionable as 


State, 69 So. 322, 


[§ Tul 


his opinion concerning a person’s reputation, is in- 
competent as hypothetical and speculative.® 
a case involving fraudulent representations, a wit- 
ness may testify as to his having relied thereon or 
been influenced thereby.? 
reproduced and made apparent to the jury, a witness 
may be asked to describe it as Impressed on his mind 
by observation,® or if evidence is not available from 
the nature of the particular fact, he may be asked for 
his opinion from observation.® A question so framed 
as to call for answers embodying mixed matters of 
law and fact is improper.?°? 
in a statutory prosecutionswas permitted to testify 


But in 


Where a fact cannot be 


Where the prosecutrix 


calling for a conclusion of the wit- 
ness as to the very question being 
submitted to the jury. Louisville & 
N. R. Co. v. Abercfombie, 84 So. 423, 
17 Ala.App. 233. \ 


[b] UWitimate fact to he determin- 
ed.—A question in chief, asked a wit- 
ness in proceedings to confirm an as- 
sessment for the cost of a street im- 
provement, as to whether the assess- 
ment exceeds the benefits that the 
property will derive from the im- 
provement, is objectionable as calling 
for the ultimate fact to be determined. 
City of Kankakee v. Illinois Cent. R. 
Co., 101 N.E. 592, 258 Til. 368. 


4 Williams v. Shows, 73 
197 Ada. 596. 


5. Sprenger v. 
Co. 47 2Ps 17,,15 “Wash: 
706. 


6. People v. Weber, 86 P. 671, 149 
Gale 325: 


7. People v. Sully, Sheld. (N.Y.) 17, 
5 Park.Cr. 142; People v. Miller, 2 
Park:Crs s(Nwy,) 19.4; Comes Boyer, 
2 Pa.Dist, 843! 


Admissibility of inion evidence 
see Evidence §§ 588-831. 


8. Watson v. State, 115 So. 101, 217 
Ala. 164. 


9. Watson v. State, supra. 


[a] Hence in a murder trial, an 
objection to the solicitor’s question to 
the witness, “You could see on his 
head what looked like a _ bruised 
place?” is properly overruled. Wat- 
ov v.- State, 115 So. 101, 217 Ala. 


10. Gower v. Carter, 143 S.E. 513, 
19:5, INE Ca6.9ires Benton, Vv. Montgomery 
Lumber Co., 149 8.8. 229, 19.5, NiG. 863. 


[a] Thus (1) in a suit to enjoin 
cutting of timber from a certain tract 
on the ground that it was not con- 
veyed by a certain deed, the question 
whether such tract was specifically 
described in the deed was not exclu- 
sively a question of fact which the 
surveyor could determine as affecting 
the admissibility of evidence, since 


SO.no9> 


Tacoma ‘Traction 
660, 43 L.R.A. 


'what the boundaries are is a ‘matter 


of law, and where they are is a ques- 
tion of fact. Benton v. Montgomery 
Lumber Co., 142 S.E. 229, 195 N.C. 363. 
(2) In quo warranto to try the title 
to the office of mayor of a town where 
school teachers had voted for one of 
the candidates, objection to the teach- 
ers’ testifying in answer to the ques- 
tion whether it was their purpose to 
make the town their “legal residence” 
when they went there and when’ they 
voted was held properly sustained, 
since the questiony involved matters 
of law as well as*of fact, and gave 

each witness the implied right to de- 
termine for herself what elements 
were essential to correct the definition 
of a “legal residence.” Gower v. Car- 
ter, 143i Sep LOLS Hi GSN CuRG Siz, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 701-704] 


without objection that she delayed in making her 
complaint, a question to her as to why she so delayed 
is properly permitted over the objection that such 


WITNESSES 


question calls for a conclusion and the operation of 


the witness’ mental processes.!t Allowing a question 
calling for a conclusion is not error where the wit- 
ness had already testified in detail as to the matters 
involved in the question,!? or where the answer giv- 
en renders the defect in the question harmless.** 


[§ 702] (4) Questions as to Similar Occurrenc- 
In seeking evidence of a prior similar occur- 
rence, the question should contain the identical con- 


es.t4 


ditions of the later occurrence.?® 


[§ 703] (5) Questions as to Violation of Rule. 


11. Kovacsics v. State, 139 N.E. 


359, 193 Ind. 228. - 


[a] Reason for rule.—Failure of 
the prosecutrix to complain may be 
explained. Kovacsies v. State, 139 N. 
EB. 359, 193 Ind. 228. 


Admissibility of evidence of fail- 
ure of complaint see Rape § 93. 


12. Rust v. Page, (Tex.Civ.App.) 
52 S.W.(2d) 937. 


13. Brotherhood of Locomotive 
Firemen & Engineers v. Nash, 125 A. 
441, 144 Md. 623. 


14. Evidence of similar occurrenc- 
es see Evidence § 839 et seq. 


15. Long Island R. Co. v. Darnell, 
Wed BY, LO A816" CACHAL Ws 


[a] For example, witnesses who 
testified that they did not hear warn- 
ing signals could not be asked wheth- 
er they had heard such signals previ- 
ously, where ‘the question did not in- 
clude the same conditions of storm 
and engaged attention. Long Island 
a a vy. Darnell, 221 EF. 191, 136 C.C. 


16. Birmingham R., etc., Co. v. El- 
lard, 33 So: 276,135 Ala; 423: 


17. On cross-examination see infra 
§ 846. 

18. See infra § 707. 

19. Ala.—Hester v. Ford, 130 So. 


203, 221 Ala. 592; Holmes v. Holmes, 
103 So. 884, 212 Ala. 597; Andrews v. 
State, 48 So. 858, 159 Ala. 14; Mont- 
gomery v. State, 91 So. 630, 18 Ala. 
App. 213 [cert den 91 So. 923, 207 Ala. 


Viet; eeutiers vs State, 7% So... %2,0 16 
AlasADD. 234; Pratt Consol Coal ‘Co. 
v. Morton, 68 So. 1015, 14 Ala.App. 


194; Thomas v. State, 68 So. 799, 13 
Ala.App. 246 [cert den 69 So. 1020, 193 
Ala. 682]. 


Ind.—Supreme Lodge, K. P. v. Gra- 
ham, 114 N.E. 879, 65 Ind.App. 220. 


Iowa.—Weber v. Chicago, R. I. & P. 
Ry. Co., 151 N.W. 852, 175 Iowa 358, 
L.R.A.1918A 626. 


Ky.—Davis v. Butler, 250 S.W. 126, 
198 Ky. 795. 


Md.—State v. Emerson & Morgan 
€oal ~Co., 133° A. 601, 150 Md. ; 429; 
Daugherty v. Robinson, 122 A. 124, 143 
Md. 259; Frank Steil Brewing Co. v. 
Washington, B. & A. Blectric R. Co., 
87 A. 838, 120 Md. 419; United Rys. 
& Electric Co. v. Corbin, 72 A. 606, 109 
Md. 442. 


Mo.—State v. Linders, 253 S.W. 716, 
299 Mo. 671. 


Mont.—Frost v. J. B. Long & Co., 
228 P. 75, 71 Mont. 141. 


N.J.—Gluck v. Castles Ice Cream 
Co., 140 A. 419, 104 N.J.Law 397. 


Tex.—Russell v. State, 45 S.W.«2d) 
O22 iLO Nexen. 4693" “Harrison sv. 


£70 C. J.—35] 


, 


| 


[70 C.J.] 545 


Witnesses who have been placed under the rule may 
be interrogated as to their having violated the in- 
structions not to talk to anyone about the case.'® 


[§ 704] d. Questions Assuming Facts17—(1) In 
General. Subject to the exceptions hereinafter not- 
ed,t® questions which assume facts are generally im- 
proper, and should be exeluded.t? Within this prohi- 
bition are questions assuming facts not shown to be 
within the knowledge of the witness being interro- 
gated,?° or assuming matters not true.*1 Framing a 
question so as to assume the existence of facts which, 
if offered independently, would not be admissible is 


improper.22. A question which answers itself is im- 


State, 191 S.W. 548, 80 Tex.Cr. 457, 


Wis.—Tofte v. Crolius, 
225, 196 Wis. 608. 


fa] For example (1) the questions, 
“Do you know how long before the 
railroad came there that road was 
used?” and “Do you know in what 
way the road has been used by the 
public, and how long?” are objection- 
able as assuming, the one that it had 
been used before the railroad came, 
the other that it had been used by the 
public. Frank Steil Brewing Co. v. 
Washington, B. & A. HBlectric R. Co., 
87 A. 838,120 Md. 419. (2) A ques- 
tion, “Tell the jury if you saw the 
pistol balls near the watering tub,” 
was objectionable as assuming that 
they were near the tub. Andrews v. 
State, 48 So. 858, 159 Ala. 14. (3) A 
question to a witness, in a mortgagor’s 
action for conversion of mortgaged 
cattle, aS to whether the mortgage 
assignee would have foreclosed if 
defendants had not taken possession 
of cattle, is objectionable, as assuming 
that defendants had taken possession 
of all eattle. Frost v. J. B. Long & 
Co., 228 P, 75, 71 Mont. 141. (4)°'Ina 
will contest on the ground of testa- 
mentary incapacity, there was no er- 
ror in refusing to permit a physician 
to answer the question as to what was 
the matter with the testatrix, as he 
had not said anything was the matter 
with her. Daugherty v. Robinson, 122 
A. 124, 148 Md. 259. (5) In a prose- 
cution for murder, a question as to 
whether there was a suspended hard 
labor sentence against defendant for 
violation of the prohibition law at the 
time “he was dodging from those pro- 
hibition cases’? was improper, aS as- 
Suming that he was dodging on ac- 
count of violation of the prohibition 
law. Montgomery v. State, 91 So. 630, 
18 Ala.App. 213 [cert den 91 So. 923, 
207 Ala. 713]. '(6) A’ question; ““You 
know that Lindsey’s [the deceased] 
feelings towards old man Butler were 
bad?” was an assumption of fact, and 
objection thereto was properly sus- 
tained. Butler v. State, 77 So. 72, 
16 Ala.App. 234. (7) A question “what 
statement was made by” accused is 
bad as to form, because it assumes 
that a statement was made. Russell 
v. State, 45 S.W.(2d) 622, 119 Tex.Cr. 
469. (8) A question whether the pa- 
tient would take off his other shoe 
that the jury might see what a nor- 
mal foot was like is properly exclud- 
ed in an action against a surgeon as 
assuming that one foot was normal 
and the other abnormal. Hester v. 
Ford, 130 So. 203, 221 Ala. 592. 


[b] Question containing conclu- 
sion of interrogator.—Questions ask- 
ed plaintiff, in an action for aliena- 
tion of affection, whether her husband 
was as affectionate toward her after 
he became associated with defendant, 
and as to what difference being un- 
der defendant’s control made with him 


220 N.W. 


proper and should be exeluded.?* 


The assent of a 
e 


toward plaintiff, were both objection- 
able, as embodying a conclusion of 
the interrogator. Davis v. Butler, 250 
S.W. 126, 198 Ky. 795. 


{[c] Questions not assuming facts. 
—(1) In a prosecution for violating 
the liquor law, a question to a state’s 
witness as to what he had found when 
searching defendant’s store, as an of- 
ficer, is not objectionable as assum- 
ing that he found something. Thom- 
as v. State, 68 So. 799, 13 Ala.App. 246 
[cert den 69 So. 1020, 193 Ala. 682]. 
(2) In a personal injury case, a ques- 
tion to a medical witness as to wheth- 
er in his judgment the condition in 
which he had found plaintiff on a cer- 
tain occasion was such as would nat- 
urally and probably have been produc- 
ed by an electric shock did not assume 
that there had been an electric shock. 
United Rys. & Electric Co. v. Corbin, 
72 A. 606, 109 Md. 442. 


20. Zetsche v. Chicago, P. & St. L. 
Ry. Co., 87 N.E. 412, 238.311. 240 [aff 
143 Tll.App. 428]; Chesapeake & O. 
Ry. Co. v. Fultz, 161 N.E. 835, 91 Ind. 
App. 639 [cert den 51 S.Ct. 31, 282 U. 
S85 855.755 dud. 751 de 


[a] For example, in an action to 
recover for the death of plaintiff’s in- 
testate killed at a railroad crossing, it 
was proper to refuse to permit a wit- 
ness, who had testified positively that 
there was one car on a side track in 
the vicinity of the accident, to be 
questioned as to whether, if there had 
been six or seven cars on the side 
track, he would have known it. Zet- 
sche Vv. Chicago? Ps & Staley. Co. 
87 N.B. 412, 238 Ill. 240 [aff 1438 111. 
App. 428]. 


21. Tucker v. State, 60 So. 65, 103 
Miss. .117; Napier Hat Mfg. Co. v. 
Essex County Park Commission, 164 
A. 484, 110 N.J.Law 213. 


[a] For example, while, under 
Code (1906) § 2710, a grand juror may 
testify as to testimony before the 
grand jury, it was not error to exclude 
a question to a grand juror, which 
mistakenly assumed that a witness’ 
testimony on the trial was different 
from what the question assumed it to 
be before the grand jury. Tucker vy. 
State, 60 So. 65, 103 Miss. 117. 


22. State v. Jones, 139 P. 441, 48 
Mont. 505% 


_ Questions calling for improper tes- 
timony see supra § 699. 


23. Wilbanks v. State, 152 S.E. 619, 
41 Ga.App. 268. 


_[a] For example.—In a prosecu- 
tion for murder by defendant while at- 
tempting to produce an abortion, the 
question to deceased’s mother, “now, 
where did your daughter say that 
she was when you testified here yes- 
terday on direct examination that she 
said that she felt something tear loose 
in her in Atlanta” was held properly 
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witness te a question in which counsel assumes and 
asserts a fact not proved does not constitute any evi- 
dence of that fact.24 Certainly such assumption con- 
tained in a question but not answered is not evi-. 


dence.?® 


Discretion of court.2® It has 


whether questions assuming facts shall be allowed 
rests largely in the diseretion of the trial court,?‘ 
whose action will not be disturbed where no abuse of 


excluded, since the question answered 
itself. Wilbanks v. State, 152 S.E. 
619, 51 Ga.App. 268. 


24. Marino v. Collis, 104 N.Y.S. 747, 
54 Misc. 581, 


Answer to objectionable leading 
question as not heing evidence see 
supra § 677 note 81 [b]. 


25. State ex rel. Ward v. Trimble, 
39 S.W.(2d) 372, 327 Mo. 773 [quash- 
ing op 22 S.W.(2d) 81, 224 Mo.App. 16, 
and aff 46 S.W.(2d) 268, 226 Mo.App. 
752]. 

Answer to objectionable leading 
question as not evidence see supra § 
677 note 81 [b]. 

26. Discretion of court in conduct 
of examination see supra § 643. 


27. Travelers’ Ins. Co. v. Sheppard, 
12 S.E. 18,85 Ga. 751; State v. Empt- 
ing, 128 N.W. 1119, 21 N.D. 128. 


28. Pelamourges v. Clark, 9 Iowa 
1; State v. Empting, 128 N.W. 1119, 
21 N.D. 128; Stephens v. State, 245 


S.W. 687, 93 Tex.Cr. 164. 


[a] Error not appearing.—(1) In 
a prosecution for murder, it was not 
error to permit the state to ask a wit- 
ness what part of deceased’s body was 
toward S “when he shot him on the 
front gallery there—his back or his 
face?” as against the objection that 
the question assumed as fact that de- 
ceased was shot by defendant, it not 
appearing that the court’s conclusion 
as stated by him that the objection 
was groundless under the evidence 
was incorrect. Stephens v. State, 245 
S.W. 687, 93 Tex.Cr. 164. (2) A ques- 
tion to a, witness, aSSuming that one 
confined in a lunatic asylum was con- 
fined there for insanity, although 
somewhat objectionable, was _ not 
ground for a reversal. Pelamourges 
v. Clark, 9 Iowa 1 


29. See supra § 704. 


30. Ala.—Holmes v. Holmes, 103 
So. 884, 212 Ala. 597; Tison v. Citizens’ 
Bank & Security Co., 93 So. 857, 208 
Ala. 111; Bedingfield v. State, 135 So. 
656, 24 Ala.App. 398; Haithcock v. 
State, 126 So. 890, 23 Ala.App. 460; 
Heed v. State, 90 So. 37, 18 Ala.App. 
181. 


Cal.—Ray v. Borgfeldt, 146 P. 679, 
169 Cals 253: 


Ill._— Kelly v. Commonwealth Elec- 
trichCo..) V6.0 App. 1/2105 


Ind.—Sullivan v. State, 161 N.E. 265, 
200 Ind. 43. 


Iowa.—State v. Larson, 203 N.W. 
20, 199 Iowa 1209; State v. Christy, 201 
N.W. 42, 198 Iowa 1302. 


Ma.—United Rys. & Electric Co. v. 
Corbin, 72 A. 606, 109 Md. 442. 


Mo.—Holland v. Metropolitan St. 
rie Co., 187 S.W. 995, 157 Mo.App. 


N.C.—Jenkins v. Sullivan, Long & 
Hagerty, 87 S.E. 47, 170 N.C. 269. 


Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697; 


WITNESSES 


been held that 


introduced.*? 


Punes v. Collins, (Civ.App.) 227 S.W. 
32). 


Utah.—Swan v. Salt Lake & O. Ry. 
Co., 127 P. 267, 41 Utah 518. 


[a] Stated otherwise.—A question 
put to a witness which assumes the 
truth of the fact to the proof of which 
the question is addressed is improper. 
Be v. Borgfeldt, 146 P. 679, 169 Cal. 


{[b] Assuming fact required to be 
proved is objectionable. State v. Lar- 
son, 203 N.W. 20, 199 lowa 1209; State 


v. Christy, 201 N.W. 42, 198 Iowa 
1302. 
[ec] For example (1) where an 


executive committee, alleged to have 
been acting on behalf of a purchaser 
of a coal and iron company, bought a 
lien claim for furnace brick against 
the property to protect it, and where 
in an action on the claim the authority 
of the executive committee so to act 
becomes a material issue, the ques- 
tion to plaintiff’s witness, “In refer- 
ence to assigning the claim after you 
sold it to defendant, to this executive 
committee, state whether or not you 
did all in reference thereto that any 
of defendant’s servants, or agents, or 
attorneys requested you to do. Did 
you leave anything undone that they 
asked you to do?” was held improper, 
as assuming the existence of the com- 
mittee’s agency and the authority to 
bind defendant, and as assuming that 
the sale of the claim or account was 
so effectually accomplished as to bind 
defendant. Tison v. Citizens’ Bank & 
Security Co., 93 So. 857, 208 Ala. 111. 
(2) Inan action against a street rail- 
way company for injuries received by 
a passenger who was preparing to 
alight, a question to the conductor, 
whether there was anything in plain- 
tiff’'s appearance or conduct which led 
him to think she was going to attempt 
to get off before the car stopped, was 
objectionable because it assumed that 
plaintiff was going to get off before 
the car stopped, which was a con- 
troverted matter of fact. Holland v. 
Metropolitan St. Ry. Co., 137 S.W. 995, 
157 Mo.App. 476. (3) In proceeding 
to vacate the appointment of an ad- 
ministrator on the ground that de- 
ceased was not a resident of the coun- 
ty when he died, a question to a wit- 
ness, as to how long it had been since 
deceased lived in the county, is ob- 
jectionable as assuming that he had 
abandoned residence therein. Holmes 
v. Holmes, 103 So. 884, 212 Ala. 597. 
(4) In an action against an electric 
company for injury to a telephone 
company lineman caused by danger- 
ous proximity of wires of the two 
companies, questions asked witnesses 
were properly excluded where they 
assumed that plaintiff was chargeable 
with notice of the condition of the 
wires. Swan v. Salt Lake & O. Ry. 
Coy) LATS 260 aa ita SiSy 25) 
Where, in a personal injury case, a wit- 
ness was asked if he was able to say 
as a physician from the condition of 
plaintiff as he found it what in his 
opinion caused the condition, fright 
or electric shock, it was held that de- 
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diseretion is shown.?8% 


[§ 705] (2) Questions Assuming Facts in Issue. 
Within the rule making improper questions which as- 
sume facts?® come questions assuming the very facts 
in issue or which are controverted.*° 
is so as regards questions which assume the truth 
of facts in support of which no evidence has been 
Questions assuming matters to be 
facts in contradiction of the testimony given are im- 


Certainly this 


fendant not having conceded that. the 
condition was caused either by fright 
or electric shock, but having intro- 
duced evidence tending to show other 
causes, the question was objectionable 
as assuming that either a shock from 
mere fright or an electric shock 
caused the condition. United Rys. & 
Electric Co. v. Corbin, 72 A. 606, 109 
Mad. 442. (6) In a _prosecution for 
violating the prohibition law, where 
the question whether fresh tracks 
leading from accused’s house when 
the officers went there to search were 
made by accused was a disputed fact, 
a question of the solicitor to a state’s 
witness, ‘‘Now, in answer to a ques- 
tion Mr. W. asked you, if you saw [ac- 
cused] leave the house or whether Mr. 
T. could have seen him leave, how did 
the tracks indicate that he left?’ was 
objectionable, as assuming as a fact 
that the tracks were those of accused. 
nerd v. State, 90 So. 37, 18 Ala.App. 
ns 


[d] Questions not objectionable.— 
(1) In an action for personal injuries 
resulting from the derailment of a 
railroad car, the questions as to 
whether the witness looked to see 
what caused the tools to fall, and as 
to whether the witness saw any dif- 
ference in the condition of the car 
before and after the derailment, are 
not objectionable as assuming that the 
falling of the tools caused the derail- 
ment, a matter in dispute. Hines v. 
Collins, (Tex.Civ.App.) 227 S.W. 332. 
(2) Question, “At the time that you 
took hold of the wire with your right 
hand and got the shock, or at any time 
before that, did you know that there 
was any current of electricity in 
that?” did not assume that there was 
a current in the wire. Kelly v. Com- 
mena rt Electric Co., 167 Ill.App. 


31. Ala.—Bedingfield v. State, 135 
So. 656, 24 Ala.App. 398; Conway v. 
State, 90 So. 46, 18 Ala.App. 156; Hd- 
sf v. State, 75 So. 873, 16 Ala. App. 


Ill—Parker v. Crane Co., 185 Ill. 
App. 377. 


Ind.—Hill v. State, 141 N.E. 639, 194 
Ind. 688. 


Iowa.—State v. Clark, 144 N.W. 596, 
163 Iowa 1; White v. Chicago & N. 
W. Ry. Co., 124 N.W. 309, 145 Iowa 


Md.—Clark v. Banks, 148 A. 238, 158 
Md. 24; State v. Flanigan, 74 A. 818 
111 Md. 481. ; 


Mo.—Hanson vy. Neal, 114 S.w. 
215 Mo. 256. Nertaas 


Neb.—Hans v. American T 
Co., 184 N.W. 943, 90 Neb. 834, 


Nev.—State v. Sella, 168 P. 
Nev. 113. as 


N.C.—Carson v. National Life Ins. 
Co., 888. E. 145); 171) ING) she ° ei 


Wyo.—Yount vy. Strickland, 101 P. 
942, 17 Wyo. 526. ¥ 
[a] For example (1) where the 
testimony did not disclose that anyone 


—_— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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proper.®? 


had given a witness information as to 
operation of a still by defendant, a 
question as to who it was that told 
the witness defendant was operating 
the still was objectionable as assum- 
ing that fact. Conway v. State, 90 So. 
46, 18 Ala.App. 156. (2) In an action 
to set aside a sale under a trust deed, 
a question whether the witness knew 
of the cloud on the title of the land 
sold was properly refused as assuming 
the existence of the cloud, when that 
was not in evidence. Hanson v. Neal, 
114 S.W. 1073, 215 Mo. 256. (3) In 
an action on a policy, which plaintiff 
claimed by assignment, a question, 
assuming that there was an assign- 
ment asked before the assignment was 
introduced in evidence, was objec- 
tionable. Carson v. National Life Ins. 
Co., 88 S.E. 145, 171 N.C. 135. (4) A 
question asked accused, relying on 
self-defense, as to whether he knew 
that decedent was a dangerous man 
was objectionable as assuming that 
decedent was a dangerous man of 
which no evidence had been intro- 
duced. State v. Clark, 144 N.W. 596, 
163 Iowa 1. 


Question not objectionable to test 
knowledge of witness see infra § 714 
text and note 95. 


32. Doody v. State, 115 So. 66, 22 
Ala.App. 289; Coal Creek Drainage & 
Levee Dist. v. Sanitary Dist. of Chi- 
cago, 167 N.E. 807, 336 Ill. 11. 


[a] Thus, in an action by a drain- 
age and levee district against the 
sanitary district of Chicago, brought 
under Act May 29, 1889 (L. [1889] p 
125) § 19 to recover for damage to 
real estate from overflow, the ques- 
tion asked a witness, in showing the 
population of the defendant district, 
as to what the United States figures 
for the district showed for 1920, was 
held objectionable, as assuming that 
the figures were the United States 
figures for the defendant district, 
while evidence showed that they were 
not. Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 167 
N.E. 807, 336 Ill. 11. 


33. Sanderlin v. Sanderlin, 24 Ga. 
583; Hiles v. State, 163 S.W. 717, 73 
Mex, Crop dit. 


fa] Thus a question asked accused 
by his counsel as to what he meant 
if he made a certain statement is 
properly excluded, where he denied 
making such statement and had not 
withdrawn his denial. Hiles v. State, 
463 °S: Wt 717, 73"Tex:/Cr. 177 


34. People v. Fong Ah Sing, 11 P. 

23, 70 Cal. 8; In re Hine, 37 A. 384, 
ae Conn. 551; ‘State v. Sing, 229 P. 921, 
114 Or. 267. 


35. Ala.—Porter v. Louisville & N. 
R. Co., ‘79 So. 605, 202 Ala. 139; An- 
Grews v. State, 48 So. 858, 159 Ala. 
14; Pelham v. Chattahoochie Grocery 
Co., 47 So. 172, 156 Ala. 500; Alabama 
Lumber Co. v. Cross, 44 So. 563, 152 
War "562, “126"Am.S.R. 553" Allred -v. 
State, 44 So. 60, 151 Ala. 125; Bolton 
v. State, 40 So. 409, 146 Ala. 691; Bran- 
nan v. Henry, 39 So. 92, 142 Ala. 698, 
110 Am.S.R. 55; Stewart v. State, 34 
So. 818, 137 Ala. 33; Mann v. State, 32 
So. 704, 134 Ala. 1; Louisville, etc., 
R. Co. v. Banks, 31 So. 573, 132 Ala. 
471; Green v. State, 11 So. 478, 96 Ala. 
29; Cox v. State, (App.) 140 So. 617; 
Haithcock v. State, 126 So. 890, 23 
Ala.App. 460; Vickers v. State, 91 So. 
502, 18 Ala.App. 282 [cert den 91 So. 
924, 207 Ala. 715]; Moore v. State, 88 
Sop'26,~ 17 Ala. App. 625; Alabama 


a 


Hence counsel has no right to put to a 
witness a question which assumes that he has said 
something which he denies having said,** or has giv- 
en particular answers which he did not. give.°4 


WITNESSES 


Great Southern R. Co. v. Neal, 62 So. 
554, 8 Ala.App. 591. 


Ark.—Harsh v. Hanauer, 
252. 


Cal.—Fox v. Hale, etc., Silver-Min. 
Co., 53 P. 32; People v. Graham, 21 
Cal. 261; People v. Carlson, 97 P. 827, 
8 Cal.App. 730. 


Conn.—Currelli v. Jackson, 58 A. 
762, 77 Conn. 115; Nesbit v. Crosby, 
51 A. 550, 74 Conn. 554; In re Hines, 
37 A. 384, 68 Conn. 551; Bassett v. 
Shares, 27 A. 421, 63 Conn. 39. 


Fla.—Taylor v. State, 38 So. 380, 49 
Fla. 69. 


Ga.—Thompson v. Ray, 18 S.E. 59, 
92 Ga. 285; Taffe v. State, 16 S.E. 204, 
90 Ga. 459; Chattanooga, etc., R. Co. 
v. Huggins, 15 S.E. 848, 89 Ga. 494. 


Jll.— Carpenter v. Ambroson, 20 Ill. 
170; Sandberg v. Brinks Chicago City 
Express Co., 151 Ill.App. 623. 


Ind.—Ohio Oil Co. v. Detamore, 73 
N.E. 906, 165 Ind. 243; Deilkes v. 
State, 40 N.E. 120, 141 Ind. 23; Jones 
v. Layman, 24 N.E. 363, 123 Ind. 569; 
Chesapeake & O. Ry. Co. v. Fultz, 161 
N.E. 835, 91 Ind.App. 639 [cert den 51 
$.Gt..31,, 282 U.S...855,. 75 ‘L.Bd..; 75715 
Higgins v. Quigley, 54 N.E. 136, 23 
Ind.App. 348. 


Iowa.—White v. Chicago, ete, R. 
Co., 124 N.W. 309, 145 Iowa 408; 
Whittlesey v. Burlington, etc., R. Co., 
90 N.W. 516, 97 N.W. 66, 121 Iowa 
597; Coldren v. Le Gore, 91 N.W. 1066, 
118 Iowa 212; Pierson v. Chicago 
Great Western R. Co., 88 N.W. 363, 
116 Iowa 601; Robertson vy. Craver, 
55 N.W. 492, 88 Iowa 381; State v. 
Woodward, 50 N.W. 885, 84 Iowa 172; 
Childs v. Dobbins, 15 N.W. 849, 61 
re 109; McClay v. Hedge, 18 Iowa 


15 Ark. 


Ky.—Blackburn v. Blackburn, 247 


Sow: Lili, 198 Ky. 12. 


Md.—Clark v. Banks, 148 A. 238, 158 
Md. 24; State v. Flanigan, 74 A. 818, 
111, (Md) 485) United +R: etc Cor vs 
Corbin, 72 A. 606, 109 Md. 442. 


Mass.—Price v. Rosenberg, 85 N.E. 
887, 200 Mass. 36; White vy. Boston, 
71 N.E. 75, 186 Mass. 65. 


Mich.—Branch y. Klatt, 138 N.W. 
263, 173 Mich. 31; N. & M. Friedman 
Co. v. Atlas Assur. Co., 94 N.W. 757, 
133 Mich. 212; People v. Lange, 51 N 
W. 534, 90 Mich. 454. 


Miss.—Hopper v. Overstreet, 30 So. 
637, 79 Miss. 241. 


Mo.—Bouslett v. New York Life 
Ins. Co., ' 190° S.W.. ‘870; ) Hanson sv. 
Neal, 114 S.W. 1073, 215 Mo. 256; 
Newcomb v. New York Cent., etc., R. 
Co., 81 S.W. 1069, 182 Mo. 687; Hollen- 
beck v. Missouri Pac. R. Co., 34 S.W. 
494; State v. Hudson, 259 S.W. 877, 
214 Mo.App. 260; Kreys v. Corley, 69 
S.W. 609, 95 Mo.App. 640; Boward v. 
Bankers’ Union of the World, 68 S.W. 
369, 94 Mo.App. 442. 


Neb.—Bennett v. McDonald, 80 N.W. 
826, 59 Neb. 234, 82 N.W. 110, 60 Neb. 
47. 


N.J.—Central Radiator Co. 
Niagara Fire Ins. Co., 160 A. 342, 105 
N.J.Law 48. 


N.Y.—People v. Brow, 35 N.Y.S. 
AQOSEY SOV Hun 155095 Shi N.Y. er: 443; 
Marino v. Collis, 104 N.Y.S. 747, 54 
Smith v. McElwee, 69 N.Y. 
,» 84° Misc. 821  faff 72; N:Y.S. 
1129, 35 Mise. 787]; Hardcastle v. 
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[§ 706] (3) Questions Assuming Facts Not Prov- 
ed. A question assuming a fact not proved or ad- 
mitted is improper and should be exeluded.** 
question to a witness, couched in the language of the 


But a 


Heine, 54 N.Y.S. 169, 25 Misc. 146 
[aff 51 N.Y.S. 1142, 23° Mise. 772]; 
Bernstein v. Lester, 84 N.Y.S. 496; 
Englert v. Kruse, 8 N.Y.St. 375. 


N.C.—Nelson v. Hunter, 53 S.E. 439, 
140 N.C. 598. 


Ohio.—Lieblang v. Cleveland City 
Electric R. Co., 26 Ohio Cir.Ct. 30. 


Or.—Tenny v. Mulvaney, 8 Or. 513. 


Pa.—Babayan v. Reed, 101 A. 339, 
257 Pa. 206. 


R.I.—Nourie v. alee 155 A. 588, 
ae tern 474, reargument denied 156 


S.D.—Dewey v. Komar, 110 N.W. 90, 
21 S.D. 1173) Fallon v. Rapid City, 94 
N.W. 1009, 17 S.D. 570; State v. Berg- 
land, 91 N.W. 318, 15 S.D. 638. 


Tex.—Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41 S.W.(2d) 697 [cit 
Cyc]; International-Great Northern R. 
Co. v. Kuhlmann, (Civ.App.) 26 oe 
(2a) 451; Missouri, K. & T. Ry. Co. 
Linton, (Civ.App.) 19126 aiSows 678; 
Uecker v. Zuercher, 118 S.W. 149, 54 
Tex.Civ.App. 289; Travelers’ Ins. Co. 
v. Hunter, 70 s.W. 798, 30 Tex.Civ. 
App. 489; Harrison v. State, 191 S.W. 
548, 80 Tex.Cr. aia Hays v. State, 
(Cr.) 20 S.W. 361. 


Utah.—State v. Winslow, 85 P. 433, 
30 Utah 403, 8 Ann.Cas. 908. 


A ries aed v. Sherman, 46 A. 57, 71 


Wash.—Hoseth vy. Preston Mill ae 
96 P. 423, 49 Wash. 682. 


Wis.—Klock v. State, 19 N.W. 543, 
60 Wis. 574. 


Wyo.—Yount v. Strickland, 101 P. 
942, 17 Wyo. 526. 


[a] Unwarranted inference, — A 
question, “Had you any knowledge 
that more than forty-five acres had 
been sold?” was objectionable, as car- 
rying an inference that more had been 
cee Sty v. Sherman, 46 A. 57, 71 


* [b] Illustrations of questions as- 
suming facts not proved or admitted. 
—(1) In an action for loss by fire al- 
leged to have been communicated 
from a railroad’s right of way, a 
question asked of a witness as to 
whether the railroad’s employees kept 
watch to confine the fire to the right 
of way is not objectionable as assum- 
ing that the employees knew about 
the fire, where the answer to the issue 
was predicated on the jury’s affirma- 
tive answer to the question whether 
the fire was set by the railroad’s em- 
ployees, and,the employees had ad- 
mitted that they knew of the fire. 
International-Great Northern R. Co. 
v. Kuhlmann, (Tex.Civ.App.) 26 S.W. 
(2d) 451. (2) A question to a wit- 
ness whether he took means to elimi- 
nate such gases as are met with in 
places similar to that in which de- 
cedent met his death by gas poisoning 
was properly excluded as assuming 
that gases emanated from soil of the 
character at that place, of which there 
was no proof, the only evidence be- 
ing that there was gas in the pit at 
the time of the accident without any 
evidence as to whence it came. State 
v. Flanigan, 74 A. 818, 111 Md. 481. 
(3) Questions to defendant’s witness 
as to how long defendant was making 
liquor and whether the witness was 
present when defendant put up beer 
are erroneous, as assuming a fact not 
proved. Haithcock v. State, 126 So. 
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adverse party’s pleading, for the purpose of directing 
the witness’ attention to the particular subject of 
inquiry, is not objectionable on the ground that it is 
“leading, suggestive, and assumes what is not prov- 
ed.”® Reference to a fact in a question to such fact 
as “alleged” does not render the question objection- 
able as assuming a fact not proved.*? 


890, 23 Ala.App. 460. (4) Exclusion 
of a question as to how many times 
the witness had seen persons stum- 
bling at the place where the accident 
occurred is not erroneous because the 
question improperly assumed as a fact 


that such accidents had _ occurred. 
Branch y. Klatt, 138 N.W. 263, 173 
Mich. 31. (5) Questions as to what 
custom is, without prior proof of 
existence, are properly excluded as 
unwarranted assumptions of fact. 
Central Radiator Co. v. Niagara 
Hirer ns) Co-jec60") A.) 842,109: IN. 
J.Law 48. (6) In an action for 


breach of contract for the purchase 
of a business and employment of 
the seller, a question assuming that 
he terminated the contract by leaving 
the employment was properly exclud- 
ed, where such fact was neither con- 
ceded by plaintiff nor found by the 
jury. Babayan v. Reed, 101 A. 339, 
257 Pa. 206. (7) Ina wife’s divorce 
suit, where an alleged contract fixing 
property rights on a separation was 
not filed with the answer nor intro- 
duced in evidence, the court properly 
sustained objections to all questions 
asked in reference thereto, and the is- 
sue must be decided independent 
thereof. Blackburn v. Blackburn, 247 
Siw. 1711, 198 Ky. 12. (8) A ques- 
tion, “Tell the jury if you saw the 
pistol balls near the watering tub,” 
was objectionable as assuming that 
they were near the tub. Andrews v. 
State, 48 So. 858, 159 Ala. 14. (9) On 
a trial for bastardy, an objection was 
properly sustained to a question 
asked by defendant, ‘‘Was the defend- 
ant discharged at the first trial,’ it 
not appearing that there had been a 
former trial, other than the one ap- 
pealed from. Allred v. State, 44 So. 
60, 151, Ala. 125... (40) A. question 
asked defendant how much land he 
bought in a certain section was ob- 
jectionable, in that it assumed that 
defendant bought land in such sec- 
tion. Brannan y. Henry, 39 So. 92, 142 
Ala. 698, 110 Am.S.R. 55. (11) In 4n 
action by a servant against the master 
for personal injuries caused by a 
dynamite explosion, a question to an 
interpreter employed on the work 
where plaintiff was injured as to 
whether he had communicated to 
plaintiff anything that was said about 
his using dynamite carelessly was 
properly excluded on the ground that 
it improperly assumed that something 
of that kind had been said. Currelli v. 
Jackson, 58 A. 762, 77 Conn. 115. (12) 
In an action for personal injuries, in- 
terrogatories which assume hurt, suf- 
fering, or loss of time are improper. 
Chattanooga, etc., R. Co. v. Huggins, 
15 S.E. 848, 89 Ga. 494. (13) Ina 
suit to quiet title as against an oil 
and gas lease, a question asked a 
witness as to the money expended in 
constructing three wells was properly 
excluded, where the evidence showed 
that but two wells had been drilled 
prior to the commencement of the 
suit. Ohio Oil Co. v. Detamore, 73 N. 
E. 906, 165 Ind. 243. (14) Ina breach 
of promise case, a question to plain- 
tiff’'s witness was asked, ““What dec- 
laration, if any, did she make in re- 
gard to her disappointment, and re- 
fusal of defendant to marry, at the 
time she showed you the letter?” was 
improper, as assuming that defendant 
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cidental Facts. 


had refused to marry plaintiff. Jones 
v. Layman, 24 N.E. 3638, 123 Ind, 569. 
(15) In an action for the purchase 
price of goods, a question as to how 
plaintiff knew that the goods deliv- 
ered were the goods called for in the 
contract was properly excluded, as 
assuming that the goods delivered 
were those called for in the contract. 
Price v. Rosenberg, 85 N.E. 887, 200 
Mass. 36. (16) Where there was no 
evidence that a certain person got any 
compensation by way of consideration 
shown him by a witness in transac- 
tions with him, a question asked a 
witness as to whether such person got 
any other compensation from the wit- 
ness, “except as he gets it out of the 
consideration you show him in your 
transactions with him,’ was properly 
excluded. White v. Boston, 71 N.E. 
75, 186 Mass. 65. (17) In an action 
for personal injuries, questions to 
plaintiff as to what was her condition 
at a certain time “as a result of the 
injury” were improper. Fallon v. 
Rapid City, 97 N.W. 1009, 17 S.D. 570. 
(18) A question asked the owner of 
cattle on a trial for larceny of a steer, 
if, when he asked defendant a ques- 
tion, he had been informed that he 
had been butchering “your” cattle, 
was improper, as assuming that de- 
fendant had been butchering the wit- 
ness’ cattle. State vy. Bergland, 91 N. 
W. 318,15 S.D. 638. ~¢19). Ina) prose- 
cution for incest, a question as to 
whether a prosecutrix had made com- 
plaint of her father having had carnal 
knowledge of her was objectionable 
because assuming and stating the 
name of accused. State v. Winslow, 
85 P. 433, 30 Utah 403, 8 Ann.Cas. 908. 


[c] Questions not objectionable as 
assuming facts not proved or admit- 
ted.—(1) In general. Bolton v. State, 
40 So. 409, 146 Ala. 691; People v. 
Carison,) 9s Ps 827, 18 CalApp:. 7303 
Coldren v. Le Gore, 91 N.W. 1066, 118 
Iowa 212; State v. Woodward, 50 N. 
W. 885, 84 Iowa 172; Childs v. Dob- 
bins, 15 N.W. 849, 61 Iowa 109; N. & 
M. Friedman Co. v. Atlas Assur. Co., 
94 N.W. 757, 133 Mich. 212; Hopper v. 
Overstreet, 30 So. 637, 79 Miss. 241; 
Newcomb v. New York Cent., etc., R. 
Co., 81 S.W. 1069, 182 Mo. 687; Hollen- 
beck v. Missouri Pac. R. Co., (Mo.) 
84 S.W. 494; Missouri, ete., R. Co. v. 
Linton, (Tex.Civ.App.) 126 S.W. 678; 
Uecker _v. Zuercher, 118 S.W. 149, 54 
Tex.Civ.App. 289; Travelers’ Ins. Co. 
¥.. Hunter, 70S. W....798, 30, Tex.Civ. 

Hays v. State, (Cr.) 20S. 
(2) A question referring to 
the “failure’’ of a merchant who was 
shown by undisputed evidence to have 
purchased goods on credit and trans- 
ferred the same in fraud of creditors 
without paying therefor is proper. 
Pelham v. Chattahoochie Grocery Co., 
47 Sos, 172, 156 Ala. 500... ¢€3). In an 
action for breach of marriage promise, 
questions as to “what the plaintiff 
was doing in the way of getting ready 
to be married,” and ‘Do you know 
anything about Rosa making prepara- 
tions for marriage?” were not objec- 
tionable on the ground that they as- 
sumed the existence of a contract to 
marry. Robertson v. Craver, 55 N.W. 
492, 88 Iowa 381. (4) In an action 
for commissions on sales made for de- 
fendant, a question asked of plaintiff 
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[§ 707] (4) Uncontroverted, Established, or In- 
The rule making it improper to as- 
sume facts in propounded questions’* has no appli- 
cation to assumptions of fact not controverted or 
in dispute,?® or as to which evidence has been intro- 
duced fairly supporting such fact;*® nor is a ques- 
tion objectionable because assuming a fact not prov- 


whether he took the order resulting 
in a certain sale recorded on defend- 
ant’s books does not assume that 
plaintiff has knowledge of the trans- 
action, but. merely calls for what 
knowledge he may have. Hardcastle 
v. Heine, 54 N.Y.S..169, 25 Misc. 146 
[aff 5icNUY.S., 1142,:23 Miser 772]. ~() 
In an action by a mother against a 
railroad company for delaying ship- 
ment of the corpse “of her son, the 
overruling of an objection to a ques- 
tion asked her daughter as to what 
effect the disappointment, if it was a 
disappointment, had on her mother’s 
mind, on the ground that it assumed 
that there was a disappointment and 
that it had some effect on the mother, 
was not error. Missouri, K. & T. Ry. 
Co. of Texas v. Linton, (Tex.Civ.App.) 
126 S.W. 678 (there is no assumption 
of fact). (6) Objection to the ques- 
tion, ‘State how she is with regard to 
remembering and being influenced by 
parties,’ that there were no facts of- 
fered to show that she was easily in- 
fluenced, was not good, as the answer, 
which, but for the sustaining of the 
objection, would have been that she 
was easily influenced, would have been 
a statement of a fact. Uecker v. 
Zuercher, 118 S.W. 149, 54 Tex.Civ. 
App. 289. (7) A question to a joint 
adventurer as to a claim of a one- 
sixth share in all profits of the busi- 
ness is not objectionable as assuming 
that the joint adventurer had a share 
in the profits. Denny y. Guyton, 40 
S.wW.€2d)" 562; 327 Io. #030). — (8) "Im 
an.action for death under a locomo- 
tive, a question, addressed to the en- 
gineer, whether he saw deceased stop 
in front of the engine, was relevant 
and material and did not assume that 
deceased stopped in front of the en- 
gine. Porter v. Louisville & N. R. 
Co:, 79" Sor 605,°202 Ala, 139: 


36. Shields v. Guffey, 9 lowa 322. 


87. State v. Scruggs, 116 So. 206, 
TGS War 842. : 


[a] For example, a question wheth- 
er the witness had visited the scene 
of the alleged killing is not objec- 
tionable because the killing had not 
been proved. State v. Scruggs, 116 
So. 206, 165 La. 842. 


38. See supra § 704 note 19. 


39. New York Mut. L. Ins. Co. v. 
Allen, 72 N.E. 200, 212 Ill. 134 [aft 
113 Ill App. 89]; Erie, ete., Despatch 
v. Cecil, 112 Ill. 180; Willey v. Ports- 
mouth, 35 N.H. 303; Early & Clement 
Grain Co. v. City of Waco, (Tex.Civ. 
App.) 137 S.W. 431; Raleigh Lumber 
Co. v. William A. Wilson & Son, 72 S. 
BH. 651, 69 W.Va. 598. But see Nourie 
v. Peckham, 155 A. 588, 51 RJ. 474 
[rearg den 156 A. 927] (Sustaining an 
objection to a question assuming the 
ae of facts not in issue is not er- 
ror). 


40. Texas Refining Co. v. Sartain, 
(Tex.Civ.App.) 206 S.W. 553. 


fa] Thus prior testimony of a 
witness fairly tending to support a 
claim of noises coming from defend- 
ant’s mill, a question as to how the 
noise testified to affected the witness 
is not open to objection of assuming 
existence of the noise. Texas Refin- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ed where such fact is a mere incident of the main fact 
inquired about and of itself incapable of misleading 
either witnesses or the jury to the prejudice of the 
party adverse to the one putting such question.*? 
Accordingly, it is proper for the court to allow ques- 
tions to be put to a witness which assume as a fact 
matters which, from the undisputed evidence in the 
ease, must be so as a matter of law.*? Where a fact 
is admitted, a reference thereto in a question is not 
objectionable ;** nor is it improper, after a witness 
has testified to a fact, to make reference thereto in a 
subsequent question.4¢ Neither does any objection 
lie to a question on the ground that it assumes the 
truth of testimony previously given by the witness.*° 


[§ 708] e. Insulting Questions. A witness should 
be protected from questions of an insulting nature,*® 
codes in some jurisdictions so providing;** but the 
fact that mere impudence to a witness has been per- 
mitted is not a ground for reversal.*® 


[§ 709] f. Questions Not Susceptible of Definite 
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Answers. A question which is not susceptible of a 
definite answer is properly excluded.*® 


[§ 710] g. Questions Asked for Improper Pur- 
poses. A question which appears to be asked for an 
ulterior or improper purpose,°°® or which does not on 
its face indicate that it is asked for a proper pur- 
pose,®! is properly excluded. That the question ob- 
jected to is for an improper purpose must be appar- 
ent before it can be objected to on such ground.°? 


[§ 711] h. Repetition of Questions. Where an 
objection to a question is sustained on the ground 
that it is improper in form, it may be repeated in 
correeted form.>? Hence, the fact that a question, 
objectionable as leading, has been asked does not 
preclude the party from eliciting the truth by asking 
the witness another question, properly framed, about 
the matter,®* even though the witness’ attention was 
thereby called to what. was wanted of him.®® De- 
liberate practice of this sort should, however, be stop- 
ped by the court.°® On the other hand, when an ob- 


eg Co. v. Sartain, (Tex.Civ.App.) 206 
W. 553. 

41. Gilliland v. R. G. Dunn & Co., 
34 So. 25, 136 Ala. 327; Petton v. Con- 


in 
Ss. 


solidated Coal Co. of St. Louis, 183 
Tll.App. 567. 
[a] For example (1) where a 


driver is thrown from a car on pass- 
ing a depression in a track detouring 
around a fall, and there is evidence 
that there was a pile of rock and dirt 
at the place in question, a question, 
“Where was the place you fell with 
reference to that pile of rock and 
dirt that had fallen there?’’ is not ob- 
jectionable, since it is immaterial 
whether it had fallen there or been 
deposited by other means. Petton v. 
Consolidated Coal Co. of St. Louis, 
183 Ill.App. 567. (2) A question, “Did 
you, on the former trial testify to any 
alteration in this note?’ was not ob- 
jectionable for assuming the fact of 
a former trial. Gilliland v. R. G. 
Dunn & Co., 34 So. 25, 136 Ala. 327. 


42. Raleigh Lumber Co. v. William 
A. Wilson & Son, 72 S.E. 651, 69 W. 
Va. 598. 


[a] Breach of contract.—If, on the 
trial of an action for damages for a 
breach of contract, the breach appears 
as matter of law from undisputed 
facts and circumstances, the court 
may permit an attorney, in examining 
witnesses as to the quantum of dam- 
ages, to assume the existence of the 
breach. Raleigh Lumber Co. v. Wil- 
liam A. Wilson & Son, 72 S.E. 651, 69 
W.Va. 598. 


43. Frazier v. State, 23 So. 134, 116 
Ala. 442; State v. Ketchen, 114 A. 20, 
80 N.H. 112; Hays v. State, (Tex.Cr.) 
20 S.W. 361. 


[a] Thus (1) in a prosecution for 
rape, an objection to a suggestion, in 
a question to defendant’s witness, 
that defendant had spanked young 
girls in his store, on the ground there 
was no evidence of such conduct, was 
not well founded, where defendant ad- 
mitted on cross-examination that he 
had. State v. Ketchen, 114 A. 20, 80 
N.H. 112. (2) In a prosecution for 
perjury at a murder trial, a question, 
“What did defendant say on that trial 
with reference to where he and the al- 
leged murderer were when the shots 
were fired?” is not objectionable as 
assuming that defendant and the al- 
leged murderer were together when 
the shots were fired, as it only as- 
sumes that defendant said something 
in regard to this matter at the mur- 

, 


% 


oy 


der trial, and this latter assumption 
is proper where it is admitted that 
such was the fact, and the issue is as 
to just what defendant did say. Hays 
v.. State, (Tex:Cr!) 20 °SUW.. 361. 


44. State v. Marshall, 74 N.W. 763, 
105 Iowa 88; Graham v. McReynolds, 
18 S.W. 272, 90 Tenn. 673 (question 
by court). 


45. Missouri Dist. Telegraph Co. v. 
Morris & Co., 243 F. 481, 156 C.C.A. 
179 [eert den 38 S.Ct. 11, 245 U.S. 6651, 
62 L.Ed. 531]; Vaughn v.: William F. 
Davis & Sons, (Mo.App.) 221 S.W. 782 
[quashed State ex rel. Dick & Bros. 
Quincy Brewing Co. v. Ellison, 229 S. 
W.. 1059, 287 Mo, -139]3- Barndt v: 
Frederick, 47 N.W. 6, 78 Wis. 1, 11 
Te RAL TOO 


[a] Thus (1) where a witness testi- 
fied that the fire when discovered was 
confined to a motor box, a question 
as to how long it was before it spread 
is not objectionable as assuming that 
it originated in the motor box. Mis- 
souri Dist. Telegraph Co. v. Morris 
& Co., 243 BF. 481, 156 C.C.A. 179 [cert 
den 38 S.Ct. 11, 245 U.S. 651, 62 L.Ed. 
531]. (2) A witness having stated 
that his firm was distributing agents 
for defendant company in a city, and 
that it paid the rent on the building 
in which the firm business was con- 
ducted, subsequent questions as to 
how long the firm had been the com- 
pany’s representatives or agents, ete., 
is not erroneous as asSuming a con- 
troverted fact. Vaughn v. William F. 
Davis & Sons, 221 S.W. 782 [quashed 
State ex rel. Dick & Bros. Quincy 
Brewing Co. v. Ellison, 229 S.W. 1059, 
287 Mo. 1389]. (3) Where, in an action 
for false representations as to the val- 
ue of mining stock sold to plaintiff, 
the latter, having testified without 
objection that the stock purchased by 
him was worthless, was asked, “When 
did you first learn the truth in regard 
to this mine?” the question was not 
objectionable. Barndt v. Frederick, 47 
N.W. 6, 78 Wis. 1, 11 L.R.A. 199. 


46. See People! v. Garcia, 32 Porto 
Rico 668 (in effect so holding). 


47. See statutory provisions; and 
case infra this note. 
[a] For example.—Under Code § 


2066, providing that it is the right of a 
witness to be protected against insult- 
ing questions, where a witness testi- 
fied to certain facts as seen by him, 
and it appeared from the testimony 
that the facts were not physically im- 


possible, there was no error in refus- 
ing to allow the witness to be asked 
if he did not know that he was testi- 
fying to what was physically impossi- 
ble. People v. Eaton, 68 P. 5838, 136 
Cal texixs 


48. People v. Roat, 76.N.W. 91, 117 
Mich. 578. 

49. Birmingham, R., etc., Co. v. 
Hayes, 44 So. 1032, 153 Ala. 178. 


50. Heier v. Funsch, (Mo.App.) 61 
S.W.(2d) 258. 


51. Harrow v. Brown, 40 N.W. 708, 
76 Iowa 179. : 


52. State v. Clark, 75 So. 98, 141 
La. 411. 


[a] Improper purpose not disclos- 
ed.—The prosecuting officer’s ques- 
tion to the state’s witness as to how 
many summons he had had in the 
case was permissible, and the objec- 
tion that it was to show that the wit- 
ness had been summoned by both 
sides to eStablish his fairness was 
properly overruled, as no purpose 
was disclosed or asked to be disclos- 
en State v. Clark, 75 So. 98, 141 La. 


53. State v. Kanakaris, 169 P. 42, 
54 Mont. 180; State v. Michalis, 122 A. 
538, 99 N.J.Law 31. 


54.. Ga.—Heisler v. State, 20 Ga. 
53. 
Ill.— Reeves v. Peoria Ry. Co., 164 


Ill. App. 611. 


N.J.—State v. Michalis, 122 A. 538, 
99 N.J.Law 31. 


Tex.—Dickerson v. Central Texas 
Grocery Co., (Civ.App.) 147 S.W. 695; 
Galveston, etc., R. Co. v. Alberti, 103 
S.W. 699, 47 Tex.Civ.App. 32. 


Wis.—Goodwin v. State, 
170, Lia Waist 318. 


[a] Thus, in a prosecution of a 
husband for assaulting his wife, after 
questions asked by defendant’s coun- 
sel whether the witness had ever 
heard the wife make threats, or seen 
her with a knife in her hand, were 
ruled out as leading, it was error for 
the court also to rule out a general 
question as to what, if anything, the 
witness had seen the wife do, or had 
heard. Goodwin v. State, 90 N.W. 170, 
114 Wis. 318. 


55. State v. Michalis, 
99 N.J.Law 381. 


56. State v. Michalis, supra. 


90 N.W. 


122 A. 538, 
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jection to a question is sustained on the ground that 
the evidence called for is inadmissible, there is no 
justification for repeating such question.°’ The repe- 
tition of a question which the witness has already 
satisfactorily®*® or substantially®® answered is prop- 
erly disallowed, whether the later question is identi- 


57. Louisville & N. R. Co. v. Burk, 
268 S.W. 844, 207 Ky. 1; Brotherhood 
of Locomotive Firemen & Engineers 
v. Nash, 125 A. 441, 144 Md. 6238; State 
v. Kanakaris, 169 P. 42, 54 Mont. 180. 


{a] Attorney should not reiterate 
questions that the court has adjudg- 
ed incompetent. Louisville & N. R. 
Co. v. Burk, 268 S.W. 844, 207 Ky. 1. 


58. U.S.—Middlesex Banking Co. 
v. Smith, 83 F. 133, 27 C.C.A. 485. 


Ala.—Pettus v. Louisville & N. R. 
Co., 106 So. 807, 214 Ala. 187; Watts 
v. Espy; 101 So. 106,, 211 Ala,, 502; 
Williams v. Shows, 73 So. 99, 197 Ala. 
596; Louisville & N. R. Co. v. Dilburn, 
59 So. 438, 178 Ala. 600; United Or- 
der of Golden Cross v. Hooser, 49 So. 
354, 160 Ala. 334; Braham v. State, 
38 So. 919, 143 Ala. 28; Mann v. State, 
32: (So.,,704, 184 Ala., 1; .Shumate. v. 
State, 97 So. 772, 19 Ala.App. 340 [cert 
den 97 So. 777, 210 Ala. 252]; Lump- 
kin v. State, 97 So. 171, 19 Ala.App. 
272: Harris v. State, 86, So. 144,117 
Ala.App. 542; Butler v. State; 77 So. 
72,16 Ala.App. 234; Harwell v. State, 
68 So. 500, 12 Ala.App. 265 [cert den 
68 So. 1019, 192 Ala. 689]; Hosey v. 
State, 59 So. 549, 5 Ala.App. 1. 


Cal.—McCully v. McArthur, 201 P. 
323, 187 Cal. 194; Spinks v. Clark, 82 
P. 45, 147 Cal. 439; People v. Linares, 
715 P. 308, 142 Cal. 17; People v. Eaton, 
68" P7583," Lb. ‘Cals xix?) Depaoli: v. 
Glaus, 293 P.. 881, 110 CalApp:*145; 
People v. Maddux, 282 P. 996, 102 Cal. 
App. 169; Doudell v. Shoo, 129 P. 478, 
20 Cal.App. 424; Evans Ditch Co. v. 
Lakeside Ditch Co., 108 P. 1027, 13 
Cal.App. 119; Lanigan v. Neely, 89 P. 
441, 4 Cal.App. 760. 


Fla.—Thomas v. State, 
47 Fla. 99. 


Ga.—Chapman v. State, 37 S.E. 102, 
112 Ga. 56. 


Idaho.—Moreland v. Mason, 260 P. 
1035, 45 Idaho 143. 


Ill.—Zetsche v. Chicago, P. & St. L. 
Ry. Co., 87 N.E. 412, 238 Ill. 240 [aff 
143 Ill.App. 428]; American Car, etc., 
Co. v. Hill, 80 N.E. 784, 226 Ill. 227 [aff 
128 Ill.App. 176]; Buck v. Maddock, 
4G NB. 2085 167 Tl. 219 [aff-67% 1. 
App. 466]; Hughes v. People, 6 N.E. 
55, 116 Ill. 330; Emerling v. Spring 
Valley Coal Co., 149 Ill.App. 97. See 
Muskegon Tool & Stamping Co. v. 
Allith-Prouty Co., 205 Ill.App. 70; 
People v. Lucas, 193 Ill.App. 431. 


Iowa.—Sturgeon v. Minneapolis & 
St. L. R. Co., 174 N.W. 381, 187 Iowa 
645; State v. King, 96 N.W. 712, 122 
Iowa 1; Waterbury v. Chicago, etce., 
R. Co., 73 N.W. 341, 104 Iowa 32. 


Kan.—Hughes v. Ward, 16 P. 810, 
88 Kan. 452. 


Ky.—Higgins v. Dean Gas Engine, 
etc., Co., 130 S.W. 800, 140 Ky. 44. 


La.—State v. Gremillion, 68 So. 615, 
137 La. 291. 


Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 158 Md. 
424 [rearg den 149 A. 565, 158 Md. 
424 (appeal dism 51 S.Ct. 40, 282 U.S. 
801, 75 L.Ed. 720)]; Brotherhood of 
Locomotive Firemen & Engineers v. 
Nash, 125 A. 441, 144 Md. 623; Bracey 
v. McGary, 106 A. 622, 134 Md. 267. 


Mass.—Goldman vy. Ashkins, 165 N. 


36 So. 161, 
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E. 513, 266 Mass. 374. 


Mo.—Ries v. St. Louis Transit Co., 
77 S.W. 734, 179 Mo. 1; Dunnigan v. 
Green, 65 S.W. 287, 165 Mo. 98. 


Mont.—Finlen v. Heinze, 73’ P. 123, 
28 Mont. 548. 


Neb.—Daly v. 
926, 32 Neb. 852. 


N.M.—State v. Stewart, 231 P. 692, 
30 N.M. 227. 


N.Y.—Moyer v. New York Cent., 
etc., R. Co., 98 N.Y. 645 mem; Remer 
v. Long Island R.*Co., 1 N.Y.S. 124, 
48 Hun 352 (laff 21 N.B.°1116, 113 N. 
Y. 669]; Deitch v. Feder, 86 N.Y.S. 
802 (question in substantially same 
form as prior question). 


Ohio.—Toledo, ete., R. Co. v. Gil- 
bert, 24 Ohio Cir.Ct. 181. 


Okl.—Ferris v. Shandy, 174 P. 1060, 
WA OKI 35: gee hax: 

Pa.—Adams ‘Vv. Uhler, 2 Walk. 96; 
Stepp v..Croft, 18 Pa.Super. 101. 

S.C.—State v. Tyler, 146 S.E. 684, 
149 S.C. 125; Morein v. Solomons, 41 
SORIDS CEE 


Tex.—Carter vy. State, 127 S.W. 215, 
59 Tex.Cr. 78; Williams v. State, 102 
aoe 1134, 51 Tex.Cr. 361, 123 Am.S.R. 


Melendy, 49 N.W. 


Vt.—Mullin v. Flanders, 50 A. 813, 
73 Vt. 95. 


Va. 
S.E. 118, 149 Va. 447. 


Wash.—Sanpere v. Sanpair, 107 P. 
369, 57 Wash. 524. 


Wis.—Hinton v. Cream City R. Co., 
27 N.W. 147, 65 Wis. 323. 


[a] Reasons for rule.—(1) ‘“‘Cer- 
tainly trial courts should expedite 
proceedings, and eliminate all unnec- 
essary repetitions and prolonged ex- 
aminations of witnesses.” Locke v. 
Commonwealth, 141 S.H. 118, 121, 149 
Va. 447. (2) “The trial ought con- 
tinuously to march forward without 
repetition.” Goldman v. Ashkins, 165 
N.E. 518, 516, 266 Mass. 374. 


{[b] Thus (1) in an action for in- 
juries to a young woman struck by 
an automobile, where testimony in 
connection with a chart positively lo- 
cated plaintiff, testimony that she was 
“where they always go across” did 
not make proper the question, “Did 
they ever come diagonally across 
there?’ indicating a street intersec- 
tion. Watts v. Espy, 101 So. 106, 211 
Ala. 502. (2) In an action against 
a railroad for the burning of, timber, 
objection to a question whether the 
fire was one that burned certain fenc- 
es is properly sustained, where the 
witness had already fully answered 
the question according to his best 
recollection and judgment. Pettus v. 
Louisville & N. R. Co., 106 So. 807, 214 
Ala. 187. (8) Where the prosecutrix 
denied making a certain statement, 
refusal to allow counsel again to ask 
whether sha denied it is not prejudi- 
cial error, in the absence of contradic- 
tion of such denial. Locke v. Com- 
monwealth, 141 S.E. 118, 149 Va. 447. 


[c] Where witness has testified 
that he did not write letter, or pro- 
cure anyone to write it for him, it 
cannot be read to him, in order to ask 


OR 
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cal with the former or merely the same in sub- 
stance,®° especially where the answer already given is 
straightforward and not evasive.®+ 
hand, where the answer given to a question is re- 
Iuctant and evasive, it is proper for the court to per- 
mit the repetition of such question.®? 


On the other 


Generally, the 


him if he did not write it. Sharpton 
vs, Augusta; ete., Re Go, 5bl S.jt553, 
G2) S3C 162. 


[d] Where counsel persists in re- 
peating questions, and asking ques- 
tions entirely foreign to the matter in 
hand, so as needlessly to protract the 
trial, the court may, after frequently 
cautioning him, order the witness to 
stand aside. McPhail v. Johnson, 20 
S.E. 373,115 N.C. 298. 


[e] Witness cannot be called on to 
state his testimony given on former 
occasion in a trial where the same evi- 
dence is relevant. State v. Knight, 
43 Me. 11 


59. Mullinax v. Hord, 94 S.E. 426, 
174 N.C. 607; N. Nigro & Co. v. Globe 
Fruit Co., (Tex.Civ.App.) 298 S.W. 
305; Prince v. State, 298 S.W. 433, 
LOT hex 680. 


60. Ala.—Lumpkin v. State, 97 So. 
171, 19 Ala.App. 272. 


Cal.—Agalianos v. American Cent. 
Ins. -Co:,-217 PB. 107, 62) Cal App? 349- 


Ind.—Douglass v. State, 48 N.E. 9, 
18 Ind.App. 289. 


Iowa.—-Sturgeon v. Minneapolis & 
ve L. R. Co., 174 N.W. 381, 187 Iowa 

2. 

Okl.—Ferris v. Shandy, 174 P. 1060, 
71 Okl. 3 


35. 
And see cases supra note 58. 


[a] Thus (1) in a murder prosecu- 
tion, where a witness stated that the 
character of deceased for peace and 
quiet was good, to ask if, after re- 
flection, he still said it was good, was 
useless. Lumpkin v. State, 97 So. 171, 
19 Ala.App. 272. (2) Where an in- 
surance company’s agent admitted 
that he was so under the influence of 
liquor at times involved that he could 
not remember how the premium was 
paid, it was not error to exclude ques- 
tions as to whether he did not buy 
liquor from insured and become in- 
debted therefor, and whether such in- 
debtedness was not deducted from the 
premium, or whether he had paid the 
indebtedness. Agalianos v. American 
Cent. “Ins, Cos 217) P2107; 621.CaliApp: 
349. (38) In an action against a rail- 
road for injuries to an automobile at 
a crossing, where the driver had just 
testified that there was no signal giv- 
en by the railroad’s engine by bell or 
whistle, ete., defendant railroad’s ob- 
jection as repetition to the question 
whether there was anything in the 
form of a signal was properly sus- 
tained. Sturgeon v. Minneapolis & 
oe a RR (Conmlae INEWiooly, LS valour: 


61. Shumate v. State, 97 So. 772, 
19 Ala.App. 340 [cert den 97 So. 777, 
210, Ala. 2527. 


62. People v. Garwood, 106 °P. 438; 
11 Cal.App. 665. 


[a] Accomplice as witness, 
Where an accomplice, when first 
called as a witness, showed his reluc- 
tance to testify, and subsequently 
changed his disposition in that re- 
spect, the court was justified in per- 
mitting a repetition of questions to 
which the accomplice had admittedly 
given evasive answers. People v. 
Garwood, 106 P. 1138, 11 Cal. Apis 665. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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repetition of questions already answered rests largely 
in the diseretion of the trial court,®* which may, as 
seems proper under the circumstances, either allow 
such questions®* in the interest of greater certain- 
Where a witness 


ty,°> or refuse to permit them.*® 


63. Ala.—Penry v. Dozier, 49 So. 
909, 161 Ala. 292; Harris v. State, 86 
So. 144, 17 Ala.App. 542. 


Ark.—Johnson v. State, 
28, 171 Ark. 208. 


Iowa.—Mennenga v. Mennen, 
N.W. 486, 182 Iowa 1147. 


Ky.—Higgins v. Dean Gas Engine 
Se reEy Co., 180 S.W. 800, 140 Ky. 


284 S.W. 


166 


Md.—Ausherman vy. Frisch, 163 A. 
852, 164 Md. 78. 


Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253; Guinan v. Famous Play- 


ers-Lasky Corporation, 167 N.E. 235, 
267 Mass. 501. * 
N.J.—State v. Lasowski, 133 A. 415, 


4 N.J.Misc. 489. 


N.D.—Halliday v. Sega LY, 204 
N.W. 889, 52 N.D. 925 


Pa.—Aiken v. Siawart, 63 Pa. 30. 


S.c.—State v. Jernigan, 153 S.E. 
480, 156 S.C. 509; Tucker v. Buffalo 
Cotton Mills, 57 S.E. 626, 76 S.C. 539, 
121 Am.S.R. 957. 


W.Va.—Comstock v. J. R. Droney 
Lumber Cons 71 S.E. 255, 69 W.Va. 
100. 


[a] Reason for rule. — Although 
“there are doubtless occasions in the 
trial of a case where the repetition of 
a question already asked and answer- 
ed may very properly be allowed, 

. this is a privilege which must 
of ‘necessity be subject to the discre- 
tion of the court, otherwise the trial 
of a case may often be unreasonably 
prolonged by a hectoring or captious 
method of interrogation.” Mennenga 
Je ee 166 N.W. 486, 489, 182 Iowa 


{[b] Necessity of repeating ques- 
tions to a witness must be left large- 
ly te the presiding judge’s good judg- 


ment. State v. Jernigan, 153 S.E. 480, 
156 S.C. 509. 
[c] How often counsel may be 


permitted to repeat a question al- 
ready answered rests in the discre- 
tion of the court. Penry v. Dozier, 
49 So. 909, 161 Ala. 292; Higgins v. 
Dean Gas Engine & Foundry Co., 130 
S.W. 800, 140 Ky. 44; Guinan v. 
Famous Players-Lasky Corp., 167 N. 
E. 235, 267 Mass. 501; Tucker v. Buf- 
falo Cotton Mills, 57 S.E. 626, 76 S.C. 
539, 121 Am.S.R. 957; Comstock v. J. 
R. Droney Lumber Co., 71 S.H. 255, 
69 W.Va. 100. 


{d] There is no legal right to re- 
quire a, witness to repeat a former 
part of his testimony, but this rests 
in sound discretion, and the court 
may interfere, although no objection 
is made by the opposite party. Aiken 
v. Stewart, 63 Pa. 30. 


[e] Extent to which repetition of 
questions should be permitted rests 
within the discretion of the trial 
judge. Commonwealth y. Chin Kee, 
(Mass.) 186 N.E. 253. 


64 Ala.—Penry v. Dozier, 49 So. 
909, 161 Ala. 292; Harris y. State, 86 
So. 144, 17 Ala.App. 542. 

Cal.—People v. Garwood, 196 P. 113, 
11 Cal.App. 665. 

Ga.—McKinne y. State, 9 S.E. 1091, 
81 Ga. 164. 


Iowa.—Mennenga v. Mennen, 166 N. 
W. 486, 182 Lowa 1147. 
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ness.&8 


Ky.—Higgins v. Dean Gas Engine 
Sight aah Co., 130 S.W. 800, 140 Ky. 


Md.—Ausherman v. Frisch, 163 A. 
852, 164 Md. 78. 


Mass.—Guinan v. Famous Players- 
reeks Corp., 167 N.E. 235, 267 Mass. 


Mich.—Gutsch v., Mcllhargey, 
N.W. 3038, 69 Mich. 377. 

Mo.—State v. Foster, 38 S.W. 721, 
136 Mo. 653. 

N.Y.—Murphy v. City of New York, 
126 N.Y.S. 707, 142 App.Div. 62. 

N.D.—Halliday v. Stambaugh, 204 
N.W. 889, 52 N.D. 925. 

R.I.— Williams v. Smith, 72 A. 10938, 
29 R.I. 562. 

S.cC.—Tucker v. Buffalo Cotton 


Mills, 57 S.H. 626, 76 S.C. 539, 121 Am. 
Sekt oo. 
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Tex.—Gibson v. State, 225 S.W. 
538, 88 Tex.Cr. 281; Watson v. State, 
105 S.W. 509, 52 Tex.Cr. 85; Little v. 


State, 47 S.W. 984, 39 Tex.Cr. 654. 


Vt.—State v. Fairbanks, 147 A. 682, 
102 Vt. 283. 


W.Va.—Comstock v. J. R. Droney 


Lumber Co., 71 S.E. 255, 69 W.Va. 
100. 
{a] Thus (1) where, in an action 


for injuries to a pedestrian by step- 
ping into a hole in a sidewalk, a wit- 
ness for plaintiff testified that she 
had occupied abutting premises for 
four months, and that every time she 
went out to sweep the sidewalk she 
saw the hole, but could not tell how 
long before the accident she saw it, 
plaintiff was entitled to ask questions 
to have her fix one or more of the 
times she had seen the hole, to deter- 
mine whether the city was chargeable 
with notice of the defect. Murphy v. 
City of New York, 126 N.Y.S. 707, 142 
App.Div. 62. (2) In an action to re- 
cover the balance on a note, a ques- 
tion to a witness as to what he told 
another at the time of making pay- 
ment as to whether defendant was 
furnishing any. of the money was not 
reversible error as being a repetition 
of a former question, and permitting 
it to be asked was within the discre- 
tion of the trial court. Halliday v. 
Stambaugh, 204 N.W. 889, 52 N.D. 
925. 


{b] Change of reluctance of wit- 
ness.—Where an accomplice, when 
first called as a witness, showed his 
reluctance to testify, and subsequent- 
ly changed his disposition, in that re- 
spect, the court was justified in per- 
mitting a repetition of questions to 
which the accomplice had admittedly 
given evasive answers. People v. 
Garwood, 106 P. 118, 11 Cal.App. 665. 


[c] No motion for exclusion of 
first answer.—The court did not err 
in overruling an objection to a ques- 
tion, where it had already been an- 
Swered and no motion or request was 
made for exclusion of the answer. 
Gibson v. State, 225 S.W. 538, 88 Tex. 
CreZ8t: 


65. Hill v. State, 46 So. 864, 156 
Ala. 3; State v. Walker, 23 So. 967, 
50 La.Ann. 420; Williams v. Smith, 72 
A. 1093, 29 R.I. 562; Bullock v. White 
Star Steamship Co., 70 P. 1106, 30 
Wash. 448, 
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has given an unexpected adverse answer to a ques- 
tion, it is discretionary with the court to allow tke 
repetition of such question in different form,®? 
vided there is no improper intimidation of the wit- 


pro- 


[a] Thus, where a witness, being 
asked to state the value of certain 
goods, stated that he could not tell 
the amount exactly, a request to state 
the amount as well as he could was 
not objectionable on the ground that 
he had already said that he could not 
state the amount, his first answer 
merely meaning that he could not 
state it with absolute exactness. Bul- 
lock v. White Star Steamship Co., 70 
P. 1106, 30 Wash. 448 


[b] Question asked party with 
viow of having him fix time of the 
transaction involved, which had not 
been fixed, is proper as against the 
objection that the question had been 
answered. Williams vy. Smith, 72 A. 
1093.29 RIN 562: 


[c] Where there is difference hbe- 
tween counsel as to what answer a 
witness has made to a certain ques- 
tion, the court may give the witness 
an opportunity again to answer the 
question. State v. Walker, 23 So. 967, 
50 La.Ann,. 420. 


66. Ala.—Penry v. Dozier, 49 So. 
909, 161 Ala. 292; Evans v. State, 19 
So. 585, 109 Ala. 11. 


Ark.—Ward v. Ft. Smith Light & 
Se Co., 185 S.W. 1085, 123 Ark. 


Fla.—Hysler v. State, 95 So. 573, 85 
Bia. 1538. 


Me.—Ross v. Maine Cent. R. Co., 96 
A. 223, 114 Me. 287. 


Md.—Brown v. State, 20 A. 140, 72 
Md. 477. 


S.C.—State v. Gilbert, 150 S.E. 321, 
153 S.C. 25. 


eect dues an v. restate, (Cr.) 35° S.w. 


Vt.—In re Campbell’s Will, 147 A. 
687, 102 Vt. 294. 


“In the facilitation of business, 
trial courts must regulate the conduct 
of proceedings before them, and gen- 
erally it is not an abuse of discretion 
to prevent repetition of questions 
previously asked and answered by 


witnesses.” Hysler v. State, 95 So. 
573, 574, 85 Fla. 153. 
[a] Thus (1) in a proceeding to 


establish a will, refusing to permit 
the contestant’s ‘counsel to repeat the 
question whether the witness tore the 
purported will is discretionary with 
the trial court, especially where the 
excluded question was more a state- 
ment of what the witness had just 
said than it was a question, and was 
SO framed as to call. for a “yes” or 
“no” answer. In re Campbell’s Will, 
147 A. 687, 102 Vt. 294. (2) Where a 
witness who heard a car pass twice 
answered that he could not tell its 
rate of speed, objection to a question 
whether he could not tell whether it 
was going at a high or low rate of 
speed was properly sustained. Ward 
v. Ft. Smith Light & Traction Co., 185 
S.W. 1085, 123 Ark. 548. 


[b] . Discretion not abused.—Direc- 
tion to defendants’ counsel in a mur- 
der prosecution not to repeat, when 
counsel asked practically the same 
question the witness testified to, is not 
an abuse of discretion. State v. Gil- 
bert, 150 S.E. 321, 153 Sic, 25: 


67. State v. Lasowski, 133 A. 415, 
4N.J.Misc. 489. 


68. State v. Lasowski, supra. 
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[§ 712] i. Quostions Calling for Repetition of Tes- 
The trial court has the diseretion to lim- 
it the examination of witnesses.‘° Accordingly, it is 
within the discretion of the court’! to disallow a ques- 


timony.®° 


69. Admissibility of cumulative 
evidence see Hvidence § 95 text and 
note 36. 


Repetition of: 
Questions see supra § 7il. 


Testimony on redirect examination 

see infra § 861 

70. See supra § 646. 

TL. : 
v. Dowling, 85 So. 544, 204 Ala. 303; 
Crane v. State, 130 So. 168, 24 Ala.App. 
d [cert den 130 So. 168, 221 Ala. 640]; 
Smith v. State, 126 So. 185, 23 Ala. App. 
405; Doody v. State, 115 So. 66, 22 Ala. 
App. 289; Graham v. State, 113 So. 
646, 22 Ala.App. 170; Hogg v. State, 
89 So. 859, 18 Ala.App. 179. 


Fla.—Hysler v. State, 95 So. 573, 
85 Ela. 153. 


Idaho.—Moreland v. Mason, 260 P. 
1035, 45 Idaho 143. 


Mass.—Commonwealth vy. Chin Kee, 
186 N.H. 258. 


Tex.—Cohn v. Saenz, (Civ.App.) 211 
S.W. 492; Hughey v. State, 265 S.W. 
OAT eos Tex Crac4 15. 


“Tt was within the discretion of the 
court as to whether he would permit 
defendant’s counsel to ask questions 
of a witness when the same ground 
had already been gone over and the 
witness had answered the question 
without evasion.” Hogg v. State, 89 
So. 859, 860, 18 Ala.App. 179. 


. [a] Discretion not abused.—In a 
personal injury action due to an ex- 
plosion of gasoline sold as coal oil, 
where a witness had answered that, 
if he had made certain statements 
on a prior trial, they were true, as his 
recollection at that time was better, it 
was not an abuse of discretion of the 
trial court to refuse to permit further 
questioning on the same points. Cohn 
v. Saenz, (Tex.Civ.App.) 211 S.W. 492. 


72. U.S.—Callahan v. U. S., 35 F. 
(2d) 633. 


Ala.—Birmingham News Co. v. 
Moseley, 141 So. 689, 225 Ala. 45; Bak- 
er) Vor hastis, 110 Sos 105s 205, "Ala. 
402;. Southern Cotton Oil Coa. v. 
Dowling, 85 So. 544, 204 Ala. 303; 
Boshell v. Cunningham, 76 So. 937, 
200 Ala. 579; Jones v. State, 61 So. 
434, 181 Ala. 63; Busbee v. Thomas, 
57 So. 587, 175 Ala. 423; Louisville, 
etc., R. Co. v. Zeigler, 52 So. 599, 167 
Ala. 237; United Order of the Golden 
Cross v. Hooser, 49 So. 354, 160 Ala. 
334; Nashville, etc., R. Co. v. Moore, 
41 So. 984, 148 Ala. 63; Tutwiler Coal, 
etc., Co. v. Farrington, 39 So. 898, 144 
Ala. 157; Parrish v. State, 36 So. 1012, 
139 “Adas, U65 Crane iv. State, 180 So. 
168, 24 Ala. App. 5 [eert den 130 So. 
168, 221 Ala. 640]; Smith v. State, 
126 So. 185, 23 Ala.App. 405; Doody 
v. State, 115 So. 66, 22 Ala.App. 289; 
Grayham vy. State, 113 So. 646, 22 Ala. 
App. 170; Maroney v. State, 101 So. 
528, 20 Ala.App. 185 [cert den 101 So. 
529, 211 Ala. 613]; North Alabama 
Traction Co. v. McNeil, 85 So. 568, 17 
Ala.App. 317 [cert gr on other gr ounds 
85 So. 569, 204 Ala. ple Grantham v. 
State, 75 So. 183, 16 Ala.App. 38,[cert 
den 76 So. 996, 200 Ala. 698]; Mitchell 
v. State, 70 So. 991, 14 Ala.App. 46; 
McConnell v. State, 69 So. 333, 13 Ala. 
App. 79; Cowart v. State, 65 So. 666, 
11 Ala.App. 102; Cook v. State, 59 So. 
519, 6 Ala.App. 11; Fuqua v. State, 
56 So. 751, 2 Ala.App. 47. 


WITNESSES 


Cal.—Laux v. Bekins Van & Stor- 


age Co., 169 P. 1012, 177 Cal. 63; Pow- 
ley v. Swenson, .80' P.. 722, 146 ‘Cal: 
471; People v. Eaton, 68 BP. 5838, 136 


Cal. xix; Smith v. Williams, 55 P. 600, 
122 Cal. xviii; Vance v. Richardson, 
42° P. 909, 110 Cal. 414; People v. 
Heape, 237 P. 66, 72 Cal. App. 226; Peo- 
ple v. McHugh, 216 P. 76, 62 Cal.App. 
17; Lanigan v. Neely, 89 P. 441, 
Cal.App. 760. 


Conn.—State v. Mosca, 97 A. 340, 90 
Conn. 331. 


Fla.—Hysler v. State, 95 So. 573, 85 
A Mi lye 


Ga.—Lovelace v. Ivey, 152 S.E. 266, 
41 Ga.App. 204; Walden v. Morris, 
85 S.E. 452, 16 Ga.App. 408. 


Ill.—Zetsche v. Chicago, ete, R. 
Co; STON. BY 412, 238) TN, V4.0) Patt ess 
Ill. App. 428]; Spohr v. Chicago, 69 N 
BH. 515, 206, Ill. 441; Singer, etc., 
Stone Co. v. Hutchinson, 56 N.E. 353, 
184 Ill. 169 [aff 83 Ill.App. 668]; Can- 
non v. People, 30°N.B. 1027, 141. Ql. 
270; Hawk v. Farmers’ Serum Co., 202 
Ill.App. 616; Beggs’ v’ Postal Tele- 
graph Cable Co., 176 Ill.App. 406. 


Ind.—Dodge v. Dunham, 41 Ind. 
186; Romine v. Thayer, 128 N.E. 456, 
74 Ind.App. 536. 


Iowa.—In re Diver’s Estate, 240 N. 
W. 622, 214 Iowa 497;  Nortman v. 
Lally, 215 .N.W. 718, 204-lowa 638; 
State v. Levich, 156 N.W. 824, 174 
Iowa 688; Andreas v. Hinson, 137 N. 
W. 1004, 157 Iowa 43; Bruggeman v. 
Illinois Cent. R. Co., 134 N.W. 1079, 
154 Iowa 596; State v. Wright, 84 N. 
W. 541, 112 Iowa 436. 


Kan.—State v. Sweet, 168 
101 Kan. 746. 


Md.—State v. United Railways & 
Electric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307; Penrose 
v. Canton Nat. Bank of Canton, 127 
A. 852, 147 Md. 200; Daugherty v. 
Robinson, 122 A. 124, 143 Md. 259; 
Bracey v. McGary, 106 A. 622, 134 Ma. 
267; Bavington vy, Robinson, 95 A: 
1067, 127 Md. 46; Wagner v. State, 
87 A. 407, 119 Md. 559; Baltimore, etc., 
Turnpike Road v. Leonhardt, 5 A. 346, 
66 Md. 70, 59 Am.S.R. 156. 


Mass.—Goldman y. Ashkins, 165 N. 
BE. 513, 266 Mass. 374; McGuire v. 
Lawrence Mfg. Co., 31 N.E. 3, 156 
Mass. 324; Com. v. Cooley, 6 Gray 
350. 

Minn.—Supornick v. Northwestern 
Nat. ins) Come250) NW. 716, 


Miss.—Young v. State, 117 So. 119, 
150 Miss. 787. 


Mo.—State v. Blakely, 
1020; Borchers v. Barckers, 138 S.W. 
555, 158 Mo.App. 267. 


Mont.—Hunter v. Montana Cent. 
R. Co., 67 P. 140) 22> Mont. 525. 


N.M.—State v. Stewart, 231 P. 692, 
30 N.M. 227. 


N.Y.—Cohu v. Husson, 23 N.E. 5738, 
119 N.Y. 609; Henze v. Peo., 82 N.Y. 
611 mem; Lewis v. Mason, 59 N.Y.S. 
123, 42 App.Div.. 428; Barrelle v. 
Pennsylvania R. Co., 4 N.Y.S. 127 [aff 
24 N.H. 1099, 121 N.Y. 697]. See Peo- 
ple v. O’Neil, 16 N.E. 68, 109 N.Y. 251, 
6 N.Y.Cr. 48 (on the trial of an alder- 
man for bribery, where defendant has 
stated his reasons for voting to grant 
a franchise to a street railway com- 
pany, a question as to his reason for 


elas 


24 S.W.(2d) 
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tion calling merely for a repetition of resin al- 
ready given by the witness, even though the question 
be not in form a repetition of a previous question,*? 
unless it be shown in some way that the jury desired 


voting against a rescission of the 
grant is properly overruled as im- 
material for presumably the same mo- 
tive governed defendant’s action in 
both cases). 

N.C.—Smith v. 
Lexington, 97 S.E. 
In re Smith’s Will, 
INGC 2 40450 


Pa.—Marine Coal Co. v. Pittsburgh, 
M. & Y, R. Co., 92 A. 688, 246 Pa. 478. 


R.I.—Jodoin v. Archambault, 86 A. 
OK OY Grakesstay, a nox Eales) 3 35 


S'Cl—State.y. Tyler, 
149 S.C. £25, x 


Tex.—Brazelton v»St. Louis South- 
western Ry. Co. of Texas, (Commn. 
App.) 296 S.W. 290 [rev (Civ.App.) 
290 S.W. 825]; N: Nigro & Co: v. 
Globe Fruit Co., (Civ. App.) 298 S.W. 
305;--Prince. v. State, 298 S.W. 433, 
107 Tex.Cr. 635; Wilheit v. State, 298 
S.W. 426, 107 Tex.Cr. 614; Hughey 
v.' State; "265° "Siw 1047, "98 "Dex Cr. 
413; Punchard v. State, 240 S.W. 939, 
91 Tex.Cr. 603; -Williams v. State, 
236 S.W. 984, 90 Tex.Cr. 619; De Ar- 


Board of Com’rs of 
31S, to IN C2466" 
79’ S:H. 977, 163 


146 S.E. 684, 


man v. State, 189 S.W. 145, 80 Tex.Cr. 
147; Magee v. State, 168 S.W. 96, 74 
Tex.Cr.. 296; Edwards v. State, 135 
SW. 540, “61- Tex-Cre/307S- Carter iy. 
State; 27 “Sw: 215;) 59° Mex Craw iesy 
Benson v. State, 103 S.W. 911, 51 Tex. 
Cr. poiONe 


Utah.—Moore v. Utah Idaho Cent. 
FynC On Zura Sion on Mita limonies 


Va.—Locke vy. Commonwealth, 141 
S.E. 118, 149 Va. 447. 


Wash.—Clough v. Monro, 150 P. 
1190, 86 Wash. 507; State v. Malla- 
han, 118 P. 898, 66 Wash. 21; Sanpere 
v. Sanpair, 107 P. 369, 57 Wash. 524. 

W.Va.—State v. Murphy, 109 S.E. 
771, 89 W.Va. 413. 

Wis.—Reismier v. State, 135 N.W. 


153, 148 Wis. 593; Chase v. Biodgett. 
Milling Co., 87 N.W. 826, 111 Wis. 655. 


“A litigant is not entitled as a mat- 
ter of right to have a witness repeat 
his testimony.” Supornick v. North- 
western Nat. Ins. Co., (Minn.) 250 N. 
Waele, ec tile 


[a] Stated otherwise.—(1) It is 
not error to exclude a question in ef- 
fect already answered. United Or- 
der of the Golden Cross v. Hooser, 49 
So. 354, 160 Ala. 334; Sanpere v. San- 
pair, 107 2.369, by Washes be4q G2) 
A question asked a witness covering 
a matter which has been duly gone 
into is properly excluded. Busbee y. 
Thomas, 257 "So. 6874175 “Ala. 423 ; 
Borchers v. Barckers, 138 S,W. 555, 
158 Mo.App. 267; In re Smith’s Will, 
79 S.H. 977, 163 N.C. 464; Jodoin v. 
Archambault, 86 A. 907, 35 RI. 316; 
State v. Mallahan, 118 P. 898, 66 
Wash. 21. 


[b] Where witness had told all he 
knew about the subject under investi- 
gation, it was not error to exclude 
fanther questions thereon. Larabee 
v. Larabee; 88 N.B. 10387, 240 Ill, 576; 
Daugherty v. Robinson, 122 <A. 1247 
143 Md. 259. 


{e] substantially same testimony 
already given.—The exclusion of tes- 
timony where the witness had already 
testified to substantially the same 
matters is proper. N. Nigro & Co. vy. 
Globe Fruit Co., (Tex.Civ.App.) 298 
S.W. 305. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


wa 
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the testimony repeated,*® or that the jury misunder- 
stood or misconstrued the testimony as originally 
-given.7* Even more generally, it is not error for the 
court to exclude a question calling for the repetition 
of an undisputed fact already in the ecase,’® or for 


[d] Illustrations of questions call- 
ing for repetitious testimony.—(1) 
“Where a witness, in a criminal 
prosecution, testifies that the deceas- 
ed had a knife in his left hand, and 
a shoe brush in his right hand, but 
the defendant testifies that the de- 
ceased had a knife in his right hand, 
anda shoe brush in his left hand, it is 
not reversible error to refuse to per- 
mit the defendant’s witness to be ask- 
ed, ‘Do you know which particular 
hand he had the knife in, and which 
hand the shoe was in?’—the witness 
having already stated the facts ac- 
cording to his recollection.” Young 
v. State, 117 So. 119, 150 Miss. 787. 
(2) Where the state’s witness testi- 
fied that in identifying whisky he 
went altogether by his nose, a further 
question as to whether he would 
swear what his nose told him called 
for repetition. Maroney v. State, 101 
So. 528, 20 Ala.App. 185 [cert den 101 
So. 529, 211 Ala. 613]. (3) Where a 
witness had been allowed to testify as 
to the condition of a pole in a street 
and that it had been there about eight 
years and that the life of such a pole 
was ten to fifteen years, the court did 
not err in sustaining an objection to 
the question, ‘‘The pole in the condi- 
tion that it was at the time it was 
broken would have served the purpose 
for which it was placed there for how 
many years?” North Alabama Trac- 
tion Co. v. McNeil, 85 So. 568, 17 Ala. 
App. 317 [cert gr 85 So. 569, 204 Ala. 
81]. (4) Where a witness testified that 
he did not hear his brother make a 
statement, the exclusion of the ques- 
tion, “You won’t swear that he didn’t 
say it, will you?’’ was proper. Boshell 
v. Cunningham, 76 So. 937, 200 Ala. 
579. (5) Proponents of a will are not 
entitled to ask a subscribing witness, 
in view of his prior testimony that the 
will was not signed by the testator 
when he signed as subscribing wit- 
ness, who suggested to him that the 
testator had not signed before him. 
Baker v. Eastis, 110 So. 705, 215 Ala. 
402. (6) In a prosecution for larceny, 
refusal to permit a witness, who dis- 
claimed any knowledge of defendant’s 
reputation for honesty in the com- 
munity in which he resided, but who 
was permitted to testify that, so far 
as he knew, defendant’s reputation in 
his business relations was good, to 
testify further as to defendant’s repu- 
tation is not erroneous. People v. 
Heape, 237 P. 66, 72 Cal.App. 226. (7) 
Where, in a prosecution for rape, the 
prosecuting witness testified that de- 
fendant and his participants in the 
crime struck her ‘‘with the fist,” and 
then described the injuries inflicted in 
such a way as to show that the blows 
must have been powerful and solid, 
there was no error in excluding a 
question as to whether the blows were 
“powerful, solid blows with the fist.” 
People v. Eaton, 68 P. 583, 136 Cal. 
xix. (8) It was proper to refuse to 
allow counsel to ask the driver of a 
street car, on which an accident oc- 
curred, whether, “according to the 
best of his recollection, he had, on the 
day of the accident, observed his 
practice of bringing the horses to a 
walk in crossing the bridge,” when, as 
a witness, the driver had already tes- 
tified that ‘the had no recollection on 
the subject, except that it was his 
practice to go over the bridge care- 
fully and slow.” Baltimore, etc., 
Turnpike Road vy. Leonhardt, 5 A. 346, 
66 Md. 70, 59 Am.S.R. 156. (9) Where, 


, 


* 
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in an action to recover damages for 
personal injuries, defendant pleaded a 
release and discharge, and plaintiff 
testified that it was not read or ex- 
plained to him, that he could only 
read and write his own name, and that 
the paper was represented to him to 
be a receipt to show that defendant 
was making him a present of money, 
there was no error in refusing to per- 
mit him to be asked what he under- 
stood he was signing, and whether he 
knew the meaning of the word “re- 
leased,’’ no offer being made to prove 
anything other than what he had just 
testified. McGuire v. Lawrence Mfg. 
Co., 81 N.E. 8, 156 Mass. 324. (10) 
It was proper to refuse to allow a wit- 
ness, who had already testified in 
chief that he did not hear what was 
said by certain persons on a particu- 
lar occasion, to be asked by the party 
ealling him whether one of those per- 
sons did not say such and such words 
on that occasion, and whether another 
of them did not speak to a third per- 
son. Com. v. Cooley, 6 Gray (Mass.) 
350. (11) After a witness in an ac- 
tion for personal injuries had testified 
that she did not know that plaintiff 
had ever had any difficulty with his 
hearing and never observed that he 
had any with his sight, it was improp- 
er to ask her if she thought his sight 
and hearing were as good as those of 
ordinary people she had met. Barrelle 
v. Pennsylvania R. Co., 4 N.Y.S. 127 
FFates24 INTE E099), PIA ING Ys GO 71. © C12) 
Where a witness testified that he 
heard a remark, made in a mill by 
plaintiff to the mill foreman, it was 
not error to refuse to allow the fore- 
man to testify whether the witness 
could have heard such remark amid 
the roar of machinery, where he had 
already testified *fully as to the 
amount of noise and difficulty of hear- 
ing. Chase v. Blodgett Milling Co., 87 
INJW... 826,, 111 Wis. 655... (13), Ina 
prosecution for maintaining a house 
of ill fame, where a witness who had 
been a prostitute there did not main- 
tain that she had been led astray in 
the place, further questions on that 
issue were properly excluded as re- 
petition. State v. Levich, 156 N.W. 
824, 174 Iowa 688. (14) Where a pas- 
senger witness to a street car acci- 
dent had stated that his wife was 
not with him, a question whether he 
took his wife with him is properly 
excluded. State v. United Railways 
& Electric Co. of Baltimore, 159 A. 
916, 162 Md. 404, 83 A.L.R. 1307. (15) 
In a prosecution for rape on a girl 
under fifteen years of age, where a 
witness had testified fully as to his 
knowledge of the general understand- 
ing in the family that the prosecutrix 
would be seventeen her next birthday, 
a further question to him as to the 
rumor as to her age is properly ex- 
cluded as calling for a repetition of 
the testimony. Magee v. State, 168 
Saws 96, 74 Dex:Cr: 296. (16) Inv, pro- 
ceedings against an estate for serv- 
ices rendered decedent in his restaur- 
ant, objections to questions as to 
statements by the probate claimant, 
relative to the amount she was receiv- 
ing as wages, are properly sustained, 
where the witness had testified that 
claimant made no such statements in 
the witness’ presence. Nortman vy. 
Lally, 215 N.W. 713, 204 Iowa 688. 
(17) In a prosecution for driving an 
automobile while intoxicated, defend- 
ed on the ground that accused was 
sick and not intoxicated, the exclu- 


.17 Ala.App. 421; 
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testimony which would serve merely to fortify or 
corroborate the witness’ own previous statement.7® 
The allowance of a question on a subject already gone 
over, however, is within the trial court’s discretion." 
Although question may constitute a substantial rep- 


sion of testimony by accused’s com- 
panion as to statements by accused 
concerning his physical condition is 
not error, where the witness had al- 
ready testified that accused had com- 
plained of being faint and ill, and that 
he appeared extremely nervous. Peo- 
ple v. McHugh, 216 P. 76, 62 Cal.App. 
17. (18) In an action against a ware- 
houseman for burning of goods, sus- 
taining an objection to a question 
whether defendant’s employee had any 
conversation with plaintiff agreeing 
to furnish fireproof storage is prop- 
er, where the witness previously tes- 
tified that he had had no conversation 
with plaintiff. Laux v. Bekins Van & 
Storage’ Co.,7169 P.1012, 177 Cali 6s. 
(19) An eyewitness to a homicide 
having: testified that he did not know 
a fuss was about to be started need 
not answer whether he expected trou- 
ble. Cook v. State, 59 So. 519, 5 Ala. 
App. 11. (20) Where, in an action 
for negligently killing a dog, a wit- 
ness testified that he did not know 
the value of the dog, and had no 
knowledge of the value of dogs, the 
court did not err in sustaining ob- 
jections to questions put to the wit- 
ness as to whether the dog was worth 
five dollars, or more than ten dollars. 
Louisville & N. R. Co. v. Zeigler, 52 
So. 599, 167 -Ala. 287. (21) Where a 
witness stated that he was not close 
enough to hear what was said in the 
course of a difficulty between accused 
and the prosecutor, the court need not 
allow a repetition of an inquiry as to 
a fact based on his hearing what was 
said during the difficulty. Cowart v. 
State, 65 So. 666, 11 Ala.App. 102. 


[e] fFestimony not repetitious.— 
In a misdemeanor theft prosecution, 
where a witness who saw accused 
fleeing testified that the thing accused 
threw away was about the size of a 
brickbat and brown in color, the ac- 
tion of the prosecution in showing 
the witness the purse alleged to have 
been stolen and asking him how the 
size and color of the object thrown 
away by accused compared to the 
purse was not open to the objection 
that, as the witness had already des- 
ignated the color, appearance, and 
size of the object thrown aside, it was 
but a repetition for the witness to 
undertake to compare the same with 
the purse. Williams y. State, 236 S. 
W. 984, 90 Tex.Cr. 619. 


73. Punchard vy. State, 
9395 91s hex: Or 60S 


74 Punchard vy. State, supra. 


[a] Mere fact that attorney con- 
cluded that jurors did not understand 
testimony would not make refusal to 
allow repetition of the testimony er- 
roneous, unless shown in some other 
way that the jury desired the testi- 
mony repeated, or misunderstood or 
misconstrued it. Punchard vy. State, 
240) S.W. 939,.91 Tex.Cr. 608. 


75. Castonia v. State, 84 So. 871, 
State v. Ciaccio, 112 
So. 486, 163 La. 563. 


76. Fuller v. State, 107 So. 731, 21 
Ala.App. 300. 


Admissibility of corroborating tes- 
timony of witness see infra V, F. 


77. U.S.—Safford y. U. S., 252 F. 
471, 164 C.C.A. 655. 


Cal.—People v. Ramey, 232 P. 724; 
70 Cal.App. 92. 


Ind.—Indiana Utilities Co. vy. Ware- 


240 S.W. 
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etition of testimony given by a witness, it is not con- 
sidered erroneous where asked to clarify and eluci- 
An objection to a question 
which the witness, by previous testimony, clearly in- 
dicates he cannot answer is properly sustained.*® 


date such testimony.*® 


[§ 713] j. Questions 


lowable.®° 


Trial before court. In a trial before a court, a 
question partially improper in form but aimed at 
bringing out material and essential evidence should 


ham, 118 N.E. 572, 66 Ind.App. 542. 


Mass.—Guinan v. Famous Players- 
Lasky Corp., 167 N.H. 235, 267 Mass. 
501. 


Mich.—Collin v. Kittelberger, 159 N. 
W. 482, 193 Mich. 133. 


Mo.—State v. Long, 253 S.W. 729. 


Ohio.—Industrial Commission of 
SS Laird, 186 N.E. 718, 126 Ohio 
it 


R.I.— Williams v. Smith, 72 A. 1093, 
29 R.I. 562. 


S.C.—Bosdell v. Dixie Stores Co., 
167 S.B. 834, 168 S.C. 520. 


{a] Extent to which a witness will 
be permitted to repeat testimony lies 
in the trial court’s sound discretion. 
Industrial Commission of Ohio v. 
Laird, 186 N.E. 718, 126 Ohio St. 617. 


78. State v. Constanza, 102 So. 507, 
157 La. 411: 


79. Haines v. Waite, (S.D.) 248 N. 
W. 207. 
80. U.S.—United States Sugar Re- 


finery v. Providence Steam, etc., Pipe 
€o., 62°E 375, 10. C-.C.A., 422. 


Ala.—Grauer v. Alabama Great 
Southern R. Co., 96 So. 915, 209 Ala. 
568; Fleming v. State, 43 So. 219, 150 
Ala. 19; Harris v. State, 81 So. 349, 
17 Ala.App. 13; Consford v. State, 74 
So. 740, 15 Ala.App. 627 [cert den 75 
So. 335, 200 Ala. 23]; Steverson v. 
W. C. Agee & Co., 70 So. 298, 14 Ala. 
App. 448. 


Fla.—Pensacola Sanitarium yv. Wil- 
kins, 67 So. 124, 68 Fla. 447. 


Ga.—Slaughter v. Heath, 57 S.E. 69, 
127 Ga. 747, 27 L.R.A.N.S. 1. 


Me.—Wyman vy. Gould, 47 Me. 159. 


Md.—Whiteford vy. Burckmyer, 1 
Gill 127, 39 Am.D. 640. 


Mich.—Branch vy. Klatt, 
263, 173 Mich. 31. 


N.J.—Backes v. Movsovich, 81 A. 
497, 82 N.J.Law 44. 


N.Y.—Fittin v. Sumner, 163 N.Y.S. 
443, 176 App.Div. 617; Rowley v. Par- 
sons, 61 N.Y.S. 392, 45 App.Div. 174; 
Western Nat. Bank v. Flannagan, 35 
N.Y.S. 848, 14 Misc. 317 [reh den 35 
N.Y.S. 1118, 14 Misc. 641]. 


Tenn.—Jackson R., etc, 
Barnett, 1 Tenn.Civ.A. 572. 


Can.—Neveu v. De Bleury, 3 L.C. 
IUEY8T: 


[a] Questions calling for admissi- 
ble, as well as inadmissible, testi- 
mony.—Grauer v. Alabama Great 
Southern R. Co., 96 So. 915, 209 Ala. 
568; Harris v. State, 81 So. 349, 17 
Ala.App. 13; Consford v. State, 74 So. 
740, 15 Ala.App. 627 [cert den 75 So. 
335, 200 Ala. 23]; Pensacola Sani- 


138 N.W. 


CO-ne Vv. 


Objectionable 
Where a question as a whole is not competent, it is 
proper to refuse to allow the witness to answer it, al- 
though a portion of it, standing alone, might be al- 


WITNESSES 


ing his case.§4 


in Part. 


[§ 714] k. Preliminary Questions.*? 
which do not directly relate to a relevant matter may 
be allowed where they are preliminary in their na- 
ture,8* and do not necessarily call for illegal or in- 
admissible evidence.*# 
ly ancillary, and which only form a part of some 
predicate and lead up to the matters at issue, are not 
subject to the objection that they are immaterial,*® 


[§§ 712-714 


not be overruled so as to prevent a party from prov- 


Questions 


So, questions that are pure- 


unless they contain something hurtful within them- 


selves.®° 


tarium v. Wilkins, 67 So. 124, 68 Fla. 
447; Backes v. Movsovich, 81 A. 497, 
82 N.J.Law 644; Fittin v. Sumner, 163 
N.Y.S. 448, 176 App.Div. 617. 


[b] Question unintelligible in part. 
—Steverson v. W. C. Agee & Co., 70 
So. 298, 14 Ala.App. 448. 


81. E. Michael & Co. v. Enriquez, 
33 Philippine 87, 91. 


“The mere fact that counsel for ap- 
pellant, in putting his question to the 
witness, characterized **or ‘described 
the instrument as one of transfer, 
while objectionable, was not sufficient 
to cut him off altogether from proving 
the execution and delivery of the 
document if other requisites were 
present. While it is always best to 
avoid characterizations of that kind, 
its harm is minimized where the case 
is tried before a court instead of a 
jury, the court well knowing that it 
cannot accept the characterization as 
evidence but must go to the document 
itself or the evidence of its contents 
to determine its nature and legal ef- 
fect. Trial courts should not be so 
strict with reference to matters of 
the character under discussion as to 
cause a miscarriage of justice; but, 
on the other hand, they should see to 
it that they are not imposed on by the 
introduction of fabricated testimony 
and that injustice shall not result 
from an evasion of the rules of evi- 
dence: by designing persons.’’ KE. 
Michael & Co. v. Enriquez, supra. 


82. Leading questions as to pre- 
liminary matters see supra § 693. 


83. U.S.—Fire Ass’n of Philadel- 
phia v.. Oneida County Macaroni Co., 
294 F. 633. 


Ala.—Davis v. Smitherman, 96 So. 
208, 209 Ala. 244; Empire Coal Co. v. 
Goodhue, 76 So. 31, 200 Ala. 265; 
Louisville & N. R. Co. v. Bogue, 58 
So. 392, 177 Ala. 349; Tyler v. State, 
97 So. 578, 19 Ala.App. 380 [#ev on 
other grounds 97 So. 573, 210 Ala. 96]; 
Morrow v. State, 97 So. 106, 19 Ala. 
App. 212 [rev on other grounds 97 So. 
108, 210 Ala. 63]; Wright v. State, 
55 So. 931, 1 Ala.App. 124. 


Fla.—Rentz v. Live Oak Bank, 55 
So. 856, 61 Pla. 408. 

Ill.— Britt v. Darnell, 146 N.E. 510, 
StS. TIE Seo. 

Ind.—Swygart v. Willard, 76 N.E. 
7155, 166 Ind. 25. 

Me.—Inhabitants of Rumford vy. In- 
habitants of Upton, 95 A. 226, 113 Me. 
543. 

Mich.—People v. Pope, 66 N.W. 213, 
108 Mich. 361. 


R.I.—State v. Mariano, 
Ole Rael Oos 

Tex.—Galveston, H. & S. A. Ry. Co. 
v. Henry, (Civ.App.) 252 S.W. 210; 


91) A." 21, 


A preliminary question asked for the pur- 
pose of laying the foundation for the admission of 
material evidence is proper.®* 


Questions to a wit- 
~ 


Jordan v. State, 255 QW. 735, 96 Tex. 
Cr. 70; Hasley v. State, 222 S.W. 579, 
87 Tex.Cr. 444. “fo 


Utah.—Guaranty Mortg. Co. v. Elli- 
son,239 P. 29,66; Utah i. 


vVt.—In re Smith’s Will, 92 A. 223, 


88 Vt. 259. 


[a] Stated otherwise.—It is proper 
in introducing a witness and prepara- 
tory to the presentation of the point 
directly involved to ask some ques- 
tions of a general character. Swygart 
v. Willard, 76 N.E. 755, 166 Ind. 25. 


[b] For example (1) on trial of 
one for murdering her husband to ob- 
tain insurance on his life, an insur- 
ance agent, who had testified that he 
demanded policies back from defend- 
ant, was properly asked why he de- 
manded them, this being a prelimin- 
ary question. People v. Pope, 66 N.W. 
213; 108 Mich. 361. (2) ~In a will 
contest for mental incapacity, it was 
proper for contestants to ask the 
witness if he knew whether the tes- 
tatrix had a mortgage on the home 
of’ one, from whom other witnesses 
had testified that she said she would 
take it away if it were not for his 
wife. Britt v. Darnell, 146 N.E. 510, 
815. Ill.' 386. 


84 Rentz v. Live Oak Bank, 55 So. 
856, 61 Fla. 403. 


85. Hasley v. State, 222 S.W. 579, 
87 Tex.Cr. 444. . 


86. Hasley v. State, supra. 


87. Morrow v. State, 97 So. 106, 19 
Ala.App. 212 [rev on other grounds 
97 So. 108, 210 Ala. 63]; Wright v. 
State, 55 So. 931, 1 Ala.App. 124; 
Sheppard Inv. Co. v. Roscoe, 283 P. 
519, 48 Idaho 405; Guaranty Mortg. 
Co. v. Ellison, 239 P. 29, 66 Utah 1. 


[a] Thus (1). in an action on a 
note given in connection with a con- 
tract for digging of wells and ditches 
for drainage, the court should have 
permitted the witness to answer the 
question as to whether he was fa- 
miliar with a certain ditch, where 
such question was preliminary and 
asked for the purpose of laying a 
foundation for the admission of ma- 
terial evidence. Sheppard Inv. Co. v. 
Roscoe, 283 P. 519, 48 Idaho 405. (2) 
In an action on a note given for stock 
in a corporation, defended on the 
ground of fraudulent misrepresenta- 
tions, excluding an answer to a ques- 
tion as to what property the corpora- 
tion acquired at the time of its or- 
ganization, asked at the beginning of 
the examination into general affairs 
of the corporation and bearing on the 
question of reserve, which the cor- 
poration was represented to have, was 
error. Guaranty Mortg. Co. v. Elli- 
son, 239 P. 29, 66° Utah W; 


{b] Identification of stolen goods. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ness directed toward aiding the jury in setting a 
proper estimate on his testimony are preliminary in 
their nature and may be properly asked,*® as, for 
example, questions which relate to the age of the 
witness,®® his residence,®® his occupation,®? and his 
Likewise, questions which 
bear on the competency of the witness,®? or are in- 


condition in life, ete.°? 


—Where the prosecuting witness 
claimed that beans stolen from him 
were subsequently found in a store, 
a question asked the proprietor of the 
store, if his attention was directed 
by the prosecuting witness to a par- 
ticular sack, was permissible as pre- 
liminary to the identification of the 
beans. Morrow v. State, 97 So. 106, 
19 Ala.App. 212 [rev on other grounds 
97 So. 108, 210 Ala. 63]. 


88. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 F. 


633; Georgia Southern & F. Ry. Co. 
v. Ransom, 63 S.E. 525, 5 Ga.App. 
740; Muskogee Electric Traction Co. 


v. Rye, 148 P. 100, 102, 47 Okl. 142; 
Galveston, H. & S. A. Ry. Co. v. Hen- 
ry, (Tex.Civ.App.) 252 S.W. 210. 


“The jury are the sole judges of the 
eredibility of the witnesses, and have 
a right to all reasonable information 
to aid them in the exercise of this 
duty.’”’ Muskogee Electric Traction 
Co. v. Rye, supra. 


[a] Credibility of witness.—‘‘The 
eredibility of witnesses is exclusive- 
ly for the jury. In considering this 
question, the jury are entitled to 
every fact or circumstance that would 
legitimately enable them to properly 
weigh and determine the credibility of 
testimony. Whoa witness is, his age, 
his business, whether a married man 
or otherwise are relevant facts on the 
question of his credibility, and we 
think that these questions are es- 
pecially relevant when the issue is as 
to the propriety or impropriety of 
manner and conduct. To illustrate by 
this case: The conductor was charged 
with using insulting language and of 
treating in an offensive manner a 
lady passenger. The witness who was 
interrogated as to his family relations 
had testified that the language and 
manner of the conductor were not in- 
sulting, but were polite and courteous, 
It certainly is not an unreasonable 
hypothesis that a married man and a 
father with grown daughters would 
be more exacting in his standard of 
courteous treatment by a man of a 
woman than one who had no such 
ties; and we therefore think that the 
testimony excluded by the court was 
properly admissible.” Georgia South- 
ern & F. . Co. v. Ransom, 63 S.E. 
525, 527, 5 Ga.App. 740. 


89. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 F. 
633; Georgia Southern & F. Ry. Co. 
v. Ransom, 63 S.E. 525, 5 Ga.App. 740; 
Ex p. Rieger, 6 Porto Rico 251; Gal- 
veston, H. & S. A. Ry. Co. v. Henry, 
(Tex.Civ.App.) 252 S.W. 210. 


90. U.S.—Fire Ass’n of Philadel- 
phia v. Oneida County Macaroni Co., 
294 F. 633. 


Ga.—Georgia Southern & F. Ry. Co. 
v. Ransom, 63 S.E. 525, 5 Ga.App. 740. 


N.C.—Pittman v. Camp, 94 N.C. 283. 


Okl.—Muskogee Electric Traction 
Co. v. Rye, 148 P. 100, 47 Okl. 142. 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Henry, (Civ.App.) 252 S.W. 210. 


[a] For example, it is not error to 
allow a plaintiff to ask one of his wit- 
nesses where he lives, for the purpose 
of showing that he lives with defend- 
ant, as it tends to identify the wit- 
ness, and to show his opportunity to 


, 
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be informed in respect of the matter 
about which he is testifying. Pittman 
v. Camp, 94 N.C. 283. 


91. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 F. 
633; Muskogee Electric Traction Co. 
v. Rye, 148 P. 100, 47 Okl. 142; State 
v. Hosmer, 142 P. 581, 72 Or. 57; Gal- 
veston, H. & S. ‘A.| Ry. Co. v. Henry, 
(Tex.Civ.App.) 252 S.W. 210; Jordan 
v. State, 255 S.W. 735, 96 Tex.Cr. 70. 


{a] Thus, in a prosecution for libel 
of a convent and its Mother Superior, 
preliminary questions to the Mother 
Superior as a witness as to her posi- 
tion and duties were admissible. 
mete v. Hosmer, 142 P. 581, 72 Or. 


[b] Business of witness.—That a 
witness in response to a question as to 
what his business was testified that 
he was constable of his precinct is not 
objectionable. Jordan vy. State, 255 
S.W. 735, 96 Tex.Cr. 70. 


92. Fire Ass’n of Philadelphia v. 
Oneida County Macaroni Co., 294 F. 
633; Cooper v. State, 68 Ala. 80; Gal- 
veston, H. & S. A. Ry. Co. v. Henry, 
(Tex.Civ.App.) 252 S.W. 210. 


fa] Marital state.—(1) A female 
witness may be asked if she is a 
widow. Cooper v. State, 63 Ala. 80. 
(2) Asking whether the witness has 
children is proper. Georgia Southern 
& F. Ry. Co. v. Ransom, 63 S.E. 525, 
5 Ga.App. 740. (3) Asking whether 
the witness is married or unmarried 
is proper. Georgia Southern & F. Ry. 
Co. v. Ransom, supra. 


[b] Service in army.—lIn an action 
for the death of plaintiff’s minor son, 
admission of testimony by plaintiff 
and another son that the latter had 
entered the army shortly before his 
brother’s death is not error. Galves- 
ton, H. & S. A. Ry. Co. v. Henry, (Tex. 
Civ.App.) 252 S.W. 210. 


93. Williams v. Alabama Fuel & 
Iron*,Co., 102 Sor '¥3'6; 202 “Alar it59; 
Charlotte Oil, etc., Co. v. Rippy, 31 S. 
E. 879, 123 N.C. 656. 


[a] Thus it is proper to ask an in- 
terested witness whether, apart from 
any transaction or communication 
with decedent, he had any knowledge 
of certain matters which he might 
have learned through such a transac- 
tion or communication. Charlotte Oil, 
ero Co. Vv. Rippy, 31 S.E: 879,123 N.C. 

6. 


[b] Question improper.—In an ac- 
tion for the death of an employee in 
a mine explosion, direct examination 
of a witness as to testimony in an- 
other case arising out of the same ex- 
plosion, “Did you testify not only as 
an expert, but as to the actual facts in 
the case?” is properly excluded as not 
showing him qualified to testify as an 
expert. Williams v. Alabama Fuel & 
fron Co., 102 So. 136, 212 Ala, 159. 


94. Davis v. Smitherman, 96 So. 
208, 209 Ala. 244; Southern Ry. Co. v. 
Hall, 96 So...78; 209) Alar 2375 Dollar 
v. State, 52 So. 745, 167 Ala. 112; Sul- 
livan v. State, 114 So. 73, 22 Ala.App. 
140 [cert den 114 So. 74, 216 Ala. 564]; 
State v. Harris, (R.I.) 69 A. 506. 


[a] For example, the question as 
to a witness having been before the 
grand jury in the case on trial having 
been merely for the purpose of iden- 


[70 C.J.] 555 


tended to direct his mind to the matter about which 
he is called to testify,®* are directed at ascertaining 
the witness’ knowledge of a fact,®°® or the reason 
therefor,®® or are directed at getting the witness’ 
explanation of how he came to be connected with the 
case,®? are proper as preliminary in nature. 
the competency of a witness is unquestioned, ques- 


Where 


tifying the occurrence as to which he 
was about to testify with that on 
which the indictment was based, its 
allowance was not error. Lollar v. 
State, 52 So. 745, 167 Ala. 112. 


[b] Memory of witness.—(1) In 
an action for damages for injury at a 
railroad crossing, interrogating a wit- 
ness as to whether he remembered the 
time of the accident that plaintiff had 
at R on September 12 was a proper 
preliminary. Davis v. Smitherman, 
96 So. 208, 209 Ala. 244. (2) A ques- 
tion whether a witness remembered 
“during the month of January, when 
it was alleged defendants took some 
hogs,”’ is not objectionable as calling 
for a conclusion and hearsay testi- 
mony, where the question was pre- 
liminary for the purpose of fixing the 
time and matter in the witness’ mind. 
Sullivan v. State, 114 So. 73, 22 Ala. 
fen 140 [cert den 114 So. 74, 216 Ala. 


{c] Time and place of subject mat- 
ter of suit.—In an action for wrongful 
arrest and imprisonment, permitting 
plaintiff to ask his witness if he “re- 
called the day on which” plaintiff ‘“was 
arrested for going in a car of apples” 
is not error, the question being sim- 
ply preliminary for the purpose of 
identifying the time and place of the 
subject matter of the suit, and being 
limited to that purpose, and not for 
the purpose of showing plaintiff’s ar- 
rest, of which the witnesses have no 
knowledge. Southern Ry. Co. v. Hall, 
96 So. 73, 209 Ala. 237. 


Leading questions far such purpose 
see supra § 678. 


95. Inhabitants of Rumford v. In- 
Ba DInSDEs of Upton, 95 A. 226, 113 Me. 


[a] Thus one may, preliminary to 
testifying to a fact, testify to his 
possession of knowledge thereof. In- 
habitants of Rumford v. Inhabitants 
of Upton, 95 A. 226, 113 Me. 543. 


96. Louisville & N. R. Co. v. Bogue, 
58 So. 392, 177. Ala. 349; Wright v. 
State, 55 So. 931, 1 Ala.App. 124. 


[a] Explaining familiarity with 
locality.—(1) Where intestate was 
killed while lighting certain switch 
lamps along defendant’s track, it was 
proper to allow a witness to testify 
that he had sometimes performed the 
same duty to show his familiarity 
with the locality. Louisville & N. R. 
Co. v. Bogue, 58 So. 392, 177 Ala. 349. 
(2) Where, in a prosecution for as- 
sault, defendant attempted to prove 
that he tried to avoid the difficulty 
and was backing out of reach of the 
prosecutor until he was stopped by a 
log or sapling, while there was other 
testimony that the only log or sapling 
near the place of the difficulty lay 
along the side of the road and not 
across it, the court did not err in per- 
mitting the witness to be asked if he 
knew the place where the fight was 
said to have occurred, as preliminary 
to subsequent testimony as to wheth- 
er the road was obstructed or not. 
pleat v. State, 55 So. 931, 1 Ala. App. 


ie People v. Wilkinson, 14 N.Y.S. 


{a] Ilustration.—Where the wit- 
ness, a detective, was asked on a trial 
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tions as to his age as affecting competency are prop- 
erly exeluded.®8 


Discretion of court.°® Whether or not prelimi- 
nary questions should be allowed is in the trial 
court’s discretion. 

When shorthand reporter is examined as to the 
testimony of a witness at a former trial, he should 
first be asked if a certain question was put, and, if 
he answers that it was, he should then be asked what 
reply was made.” 


[§ 715] 1. Character and Reputation.? In at- 
tempting to prove the reputation of defendant in a 
criminal prosecution, the witness must first be asked 
the preliminary question whether he knows the gen- 
eral reputation of defendant in the community in 
which he resides for the particular trait sought to be 
proved.4 But a question calling for the reputation 
of a person is not objectionable as not calling for the 
general reputation of such person.® The character of 
a person cannot be proved by asking a witness what 
kind of a man he is. Applying the rule governing 
the examination of an impeaching witness,‘ a prop- 
erly qualified character witness, after testifying that 
the witness’ reputation for truth was good, may be, 
further asked the question whether the general rep- 
utation of such witness entitled him to credit when 
testifying under oath.? A question as to the “rep- 
utation” of a person means “general reputation” and 
is proper in form, although the word “general” is 
omitted.® 


[§ 716] m. Identifying Persons or Objects.1° 


[a] Thus 


WITNESSES 


excluding a 


+ oot 


[§§ 714-718 


Where the question of the identity of a person is in 
the case, it is proper to ask a witness, who has al- 
ready testified as to the identity of such person, 
whether he had any doubt as to the identity of such 
person.t! In a liquor prosecution, objection to a 
question asked a witness, “I will show you a bottle 
and ask you to identify it,” on the ground that the 
bottle handed to the witness by the state’s attorney 
had not been properly identified, is frivolous, as the 
bottle was identified as soon as the witness was per- 
mitted to answer.1? 


[§ 717] n. On Rebuttal.14% Questions on rebuttal 
should not be too broad or comprehensive in scope.1* 
They should either be limited to the specific matter 
sought to be admitted or denied,1° or should be so 
framed as to call for a direct denial‘or admission of 
the specific testimony sought to besrebutted.1® A 
question to a witness called in rebuttal, which does 
not call the witness’ attention to some particular 
statement of fact, and demand a denial or explana- 
tion thereof, is improper in form.!? 


Leading questions.17% While it has been said 
that the rule prohibiting leading questions on the 
direct. examination of a witness!7% is applicable to 
the examination of a witness on rebuttal,!74 on the 
recall of a witness on rebuttal, leading questions as 
to whether certain quoted statements were made by 
a party who had theretofore denied making the same 
are proper for the purpose of impeaching such party 
as a witness.17% 


[§ 718] 8. Examination by Court*!8—a, Right 


question 


for grand larceny: “On the night be- 
fore this larceny, had you heard that 
there were three pickpockets working 
this town?” the object being to have 
the officer explain how he came to be 
connected with the prisoner’s case, it 
was held that the question was in its 
nature preliminary to something else, 
and, although having no proper place 
jin the examination, was harmless to 
defendant, and its admission insuffi- 
cient as ground for reversal of the 


judgment. People v. Wilkinson, 14 
N.Y.S. 827. 
98. Herring v. State, 101 So. 634, 


20 Ala.App. 304 [rev on other grounds 
101 So. 636, 212 Ala. 1]. 


99. In controlling conduct of ex- 
amination see supra § 643 et seq. 


1. Fink v. Gregg Realty Co., (Mo. 
App.) 296 S.W. 838. 


[a] Discretion is not abused by the 
court in refusing to allow preliminary 
questions aimed at showing that cer- 
tain questions of the adverse party 
were inadmissible. Fink vy. Gregg 
Realty Co., (Mo.App.) 296 S.W. 838. 


2. Anglo-American Packing, etce., 
Co. v. Baier, 31 Ill.App. 653. 


3. Admissibility of character evi- 
dence see Evidence §§ 560-587; and 
Criminal Law §§ 1122-1131. 


Credibility and impeachment of 
witness see infra § 914 et seq. 


Question as to reputation for truth- 
fulness, honesty, and fair dealing as 
double in form see supra § 672 note 41 
[a] (2). 

4 Stanley v. State, 112 So. 738, 93 
Fla. 372. 2 


whether the witness knew defendant’s 
general reputation as to peaceable- 
ness, without asking whether he knew 
such defendant’s general reputation 
among the neighbors of his commu- 
nity, was not error. Stanley v. State, 
102 So..78, 93h la 372s 


Evidence of character and reputa- 
tion of defendant in criminal prose- 
See see Criminal Law §§ 1122- 

iM 


Mode of preving character of repu- 
pee generally see Mvidence §§ 572- 


5. Thayer v. Thayer, 154 N.W. 32, 
188 Mich. 261; State v. Poyner, 107 
Pe 181,257 Wash..489. 


[a] Reason for rule.—The word 
“reputation,” when unqualified, means 
general reputation. State vy. Poyner, 
107 P. 181, 57 Wash. 489. 


[b] For example (1) a question as 
to “the reputation for chastity” of the 
paramour of defendant in a prosecu- 
tion for lewdness is proper in form. 
State v. Poyner, 107 P. 181, 57 Wash. 
489. (2) Where it was claimed that 
the testator made his will under the 
insane delusion of his wife’s unfaith- 
fulness, a question as to her reputa- 
tion for virtue in the community was 
not erroneous, in failing to call for 
her “general” reputation. Thayer v. 
Thayer, 154 N.W. 32,188 Mich. 261. 


6. Peacock v. State, 73 S.E. 404, 
10 Ga.App. 402. 


[a] Reason for rule.—‘“Character” 
in legal parlance is the equivalent of 
“reputation,’ Peacock v. State, 73 S. 
E. 404, 10 Ga.App. 402. 


*By CHARLES REZNIKOFF (§§ 718-741), 


Mode of proving character see Evi- 
dence § 572 et seq. x 


7. See infra § 1110. 


8 Latham v. State, 33 S.W.(2d) 
441, 117 Tex.Cr. 226. 
95 State. v. Poyner, 107 <Py A284" 


57 Wash. 489. 


10. Best judgment cf witness as to 
correctness of copy of document see 
supra § 671 note 34 [b]. 


11. State v. Rodgers, 83 S.E. 161, 
168 N.C. 112. 


12. State v. Robertson, 103 So. 821, 
158 La. 300. 


13. Reception of rebuttal evidence 
see Trial §§ 176-178. 


14. Ordway v. Buckingham, 152 Ill. 
App. 45. 


15. Ordway v. Buckingham, supra. 


16. Ordway v. Buckingham, supra. 
17. Kinney v. Brotherhood of 
American Yeomen, 106 N.W. 44, 15 


N.D...215 

17. 
677-697. 
_17%. Rule against leading ques- 
tions see supra § 677 note 81. 


174%. Southern Ry. Co. v. Clarke, 
82 So. 516, 203 Ala. 248. But see In re 
Abrams, 173 N.E. 312, 36 Ohio App. 
384 Ceading questions may be asked 
on rebuttal). 


17%. People v. Turco, 156 P. 1001, 
29 Cal.App. 608. © 
18. Remarks and conduct of judge 


generally see Criminal Law §§ 2093— 
2110; Trial §§ 91-108. 


Propriety of see supra §§ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 718] 


and Duty of Trial Court To Interrogate Witness.'° 
It is proper for a trial judge to ask a witness ques- 
tions?° against the will of either party,*1 provided 


Suggestion by judge that witness 
be questioned as to particular matters 
see Trial § 106. 

19. 
§ 66. 

20. Robenson v. Turner, 251 S.W. 
857, 199 Ky. 642; King v. Common- 
wealth, 220 S.W. 755, 187 Ky. 782; 
American Cereal Co. v. Boltz, 21 Ohio 
Cir.Ct.N.S. 532; Commonweaith v. Del 
Giorno, 154 A. 786, 303 Pa. 509; Lyons 
v. Pittsburgh Rys. Co., 152 A. 687, 301 
Pa. 499: Commonwealth v. Myma, 123 
A. 486, 278 Pa. 505; Boggs v. Jewell 
Tea Co., 109 A. 666, 266 Pa. 428. See 
eases infra this note. 


[a] Judge more than umpire.—(1) 
“The trial court is more than a mere 
umpire, and in the interest of justice 
and for a full development of facts 
he has a right to interrogate witness- 
es and to see that both sides have a 
fair and impartial hearing.” Lacy v. 
State, 242 P. 296, 297, 33 Okl.Cr, 161. 
To same effect State v. Cianflone, 120 
A. 347, 98 Conn. 454; State v. Rich- 
ardson, 222 P. 418, 69 Mont. 400; State 
v. McConville, 209 P. 987, 64 Mont. 
302; Morrison, etc., Co. v. Hazen, 10 
OniogN. bNgS- Lobos 8D» SOs G2) chu 
duty of a trial judge, particularly in 
criminal cases, is more than that of 
an umpire; and though his power to 
examine witnesses should be exercis- 
ed with discretion and in such a way 
as not to prejudice the rights of the 
prosecution or the accused, still he is 
not compelled to sit quietly by and 
see one wrongfully acquitted or un- 
justly punished, when a few questions 
asked from the bench might elicit the 
truth. It is his primary duty to see 
that justice is done both to the ac- 
cused and to the people.’ People v. 
Golsh, 219 P. 456, 458, 63 Cal.App. 
609. To same effect Dutton v. Terri- 
tory, 108 P. 224, 13 Ariz. 7. (3) “The 
sporting theory of the common law, in 
which litigation was a game of skill, 
to be conducted according to specific 
rules and to be decided by the com- 
bined effects of skill, strength, and 
luck, tended to place the Judge pri- 
marily in the position of the umpire 
of a game, whose duty it was to in- 
terfere only so far as needed to de- 
cide whether the rules of the game 
had been violated. This tendency 
never dominated (so far as_ the 
Judge’s functions were concerned) in 
the orthodox English practice; the 
Judge there has never ceased to per- 
form an,yactive and virile part as a 
director of the proceedings and as an 
administrator of justice. Neverthe- 
less, in the United States the degener- 
ative tendency has steadily been to- 
wards the domination of the function 
of umpire presiding over contestants 
in a game; not only has public opin- 
ion pressed towards this end, but the 
judiciary as a whole has often not 
resisted, but rather abdicated.” Wig- 
more Evid. [quot Connor v. Brant Tp., 
31 Ont.L. 274, 284, 285, 5 Ont.W.N. 438, 
6 Ont.W.N. 206, 25 Ont.W.R. 479]. 


[b] “The trial court has an inher- 
ent right to ask a witness a question 
at any time he desires, so long as in 
doing so he maintains an impartial at- 
titude towards the litigants in the 
case, and the questions aS propounded 
conform to the rules of evidence.” 
Perotke v. City of Fort Worth, 
Civ.App.) 44 S.W.(2d) 4738, 474. 


“A practice ‘more honored in 
the breach than the observance.’ ’— 
Commonwealth v. Del Giorno, 154 A. 


In absence of counsel see Trial 


(Tex. 


WITNESSES 


786, 787, 303 Pa. 509. 


21. Roth v. Moeller, 197 P. 62, 185 
Cal. 415. 


22. Rhodes v. State, 172 N.H. 176, 
202 Ind. 159; Going v. Shelton, 176 P. 
962, 74 Okl. 40. See Graham v. State, 
1338-'So0. 57) 58) 24 AlavaApp. W771 eficert 
den 133 So. 58, 222 Ala. 506] (“there 
is, of course, a limitation to this pre- 
rogative [of court to question wit- 
nesses] such judicial power to 
examine a witness should be carefully 
exercised so as not to prejudice the 
accused or invade his substantial 
rights’); and cases infra this note. 


[a] Examination of party.—(1) A 
party who testified in his own behalf 
cannot complain of the court’s active 
participation in his examination in 
the absence of any showing that he 


was prejudiced thereby. Baur v. 
Beall, 23 P. 345, 14 Colo. 383; Messer 
v. Bruening, 156 N.W. 241, N.D 


515. (2) A defendant in a criminal 
prosecution who becomes a witness 
may be questioned like any other wit- 
ness by the presiding judge by way of 
explanation of his testimony. Grose 
v. State, 149 N.E. 722, 197 Ind. 331. 


[b] Trial judge should not ask 
question based on assumption of de- 
fendant’s guilt of the offense charged. 
Adler v. U. S., 182 F. 464, 104 C.C.A. 
608; Holmes y. State, 115 So. 849, 22 
Ala.App. 373; Jaques v. State, 36 S.E. 
104, 111 Ga. 832; Taylor v. State, 59 
S.E. 12, 2 Ga.App. 723; Leo v. State, 
89 ‘N.W. 3038, 63 Neb. 723; Peo. -v. 
Acardo, 125 N.Y.S. 502 mem, 140 App. 
Div. 929 mem; State v. De Pasquale, 
81 P. 689, 39 Wash. 260. 


[c] Judge not to become prosecu- 
tor.—Error can be assigned only 
where the judge abuses his discretion 
and assumes the réle of a prosecu- 
tor. People v. Dinser, 98 N.Y.S. 314, 
49 Misc. 82, 19 N.Y.Cr. 549. Exami- 
nation by court to avoid appearance 
of prosecution see infra text and note. 


{d] Questions held not prejudicial. 
—(1) Where the witness for defend- 
ant testified that the witness for pros- 
ecution had told him that the liquor 
which the government insisted be- 
longed to defendant belonged to the 
witness for the prosecution, and 
where the witness for defendant then 
testified, in reply to a question by 
counsel, that he would not believe the 
witness for prosecution under oath, 
it was not a violation of any substan- 
tial right of defendant for the court 
to ask the witness if he would believe 
a statement of the witness for the 
prosecution that he owned the liquor, 
if sworn to, to which the witness for 
defendant replied, ‘Not now any 
more.” Brink v. U. S., 60 F.(2d) 231 
Ecert dene 53 S:Cty/29n,) 28% U.S: 6679 
77 L.Ed. 575]. (2) Where the court 
interrogated a witness if it was de- 
fendant’s wink which led him to be- 
lieve defendant was shamming dur- 
ing a medical examination, in view of 
the fact that the witness had previ- 
ously testified that defendant had 
winked at him, such question by the 
court did not assert the wink as a 
fact but was asked on the assumption 
that it was true. State v. Hause, 130 
A. 743, 82 N.H. 138. (3) Question of 
court, “You started to say that you 
took particular notice of the man be- 
cause of something, some appearance 
of his face; now what did you start 
to say?” did not assert matters not 
in evidence, but merely called the at- 
tention of the witness to a particular 
point in the examination. State v. 
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the questions are not prejudicial to the rights of ei- 
ther party?? and are within such bounds as control 
attorneys in similar interrogations,?* generally, in 


Mannion, 136 A. 358, 82 N.H. 518. 


{e] Questions held prejudicial. 
(1) People v. Rongetti, 163 N.E. 373, 
331 Ill. 581; Tegtmeyer v. Nordlund, 
259 Ill.App. 247.° (2) In an action for 
personal injuries received because of 
defendant’s alleged negligence in per- 
forming a _ surgical operation, the 
questions of the court which failed to 
discriminate between injuries inflict- 
ed in similar operations through care- 
lessness and those received where 
ordinary care was exercised by a skill- 
ful surgeon were prejudicial. Reeves 
yo Lutz, 1277 “Saw. (62," 190)" vWrosAmps 
550. (3) During an inquiry as to the 
witness’ interest, a question by the 
court as to what happened to the wit- 
ness’ claim against the same defend- 
ant was improper. Nadler v. Willen, 
190 N.Y.S. 577. (4) It was improper 
for the court to ask a character wit- 
ness whether he had occasion to tes- 
tify to the character of defendant in 
any other case, and thus bring out 
that defendant had been on trial in 
another case. People v. Kessler, 154 
N.E. 892, 324 Ill. 204. (5).It was im- 
proper for the court to ask a witness 
if he had heard that defendant in a 
criminal prosecution had violated an- 
other provision of the law. Snarr v. 
ComenoncaltD, 109 S.H. 590, 131 Va. 


Questions indicating opinion or bias 
of judge or tending to discredit wit- 
ness see infra § 721. 


23. Ala.—Graham v. State, 133 So. 
57, 24 Ala.App. 171 [cert den 133 So. 
58, 222 Ala. 506]. 


Ky.—King v. Commonwealth, 220 
SOW.) 75539187 Kyei7 32, 


Mo.—State v. Lockett, 168 Mo. 480; 
State v. Draughn, 124 S.W. 20, 140 Mo. 
App. 268. 


N.Y.—People v. Lacoste, 
192, 4 Transcr.A. 154. 


Tex.—Hopperwood v. State, 44 S.W. 
841, 39 Tex.Cr. 15. 


Wash.—State v. Crotts, 60 P. 403, 
22 Wash. 245. 


See Maruzeczka v. Charlesworth, 
9 Alta.L. 310 (per Beck, J.,.a judge 
has no right by his question to insist 
that the witness draw any inference 
or accept any inference the judge or 
counsel might draw, although if such 
question is put and the witness choos- 
es to answer it, it is evidence); and 
cases infra this note. 


[a] Questions of court must be so 
framed as to make clear that which is 
not. State v. Richardson, 222 P. 418, 
69 Mont. 400. 


{b] Trial judge should not ask 
questions concerning immaterial mat- 
ters that are calculated to arouse the 
passions of the jury. Flinn y. Ferry, 
60 P. 434, 127 Cal. 648. 


[ec] In criminal trials, “when a 
witness is examined by the court, the 
questions put by the court should fol- 
low the rules as to form observed on 
criminal trials.”” Holmes v. State, 115 
So. 849, 22 Ala.App. 373, 374. 


Cross references: 


Form of questions by counsel see su- 
pra §§ 671-698 et seq. 


eno questions by court see infra 


Repetition of questions by court or 
questions calling for repetition of 
testimony see infra § 720. 
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the furtherance of justice?* and for the purpose of 
informing himself, or the jury, as to any matters ma- 


WITNESSES 


terial to the issues,?5 whether the case is civil or } 


24. Conn.—State v. Cianflone, 120 


A. 347, 98 Conn. 454. 


Ga.—Hays v. State, 84 S.E. 497, 16 
Ga.App. 20. 


Mo.—Townsend v. City of Joplin, 
123 S.W. 474, 1389 Mo.App. 394. 


Okl.—Lacy v. State, 242 P. 296, 33 
Okl.Cr. 161; Jones v. State, 202 P. 
187, 20 Okl.Cr. 233; Harrison v. State, 
Ae 236) aM ORL Cr. 14, 


Pa.—Bickel v. Philadelphia Wood 
Paving Co., 2 Walk. 150. 


Va.—Mazer v. Commonwealth, 128 
S.E. 514, 142 Va. 649. 


W.Va.—Nash v._ Fidelity-Phenix 
Wire Ins. Co., 146 S.H. 726, 106 W.Va. 
672, 63 A.L.R. 101. 


25. U.S.—Lewis v. U. S., 11 F.(2d) 
745; Kettenbach v. United States, 202 
BIS 7,.2207 €:CcA) 505% “Adiertv. U.S, 
182 F. 464, 104 C.C.A. 608; Berwind- 
White Coal Min. Co. v. Firment, 170 
HS 95UC. CLAS Lo fatt 162.7584. 


Ala.—Beal v. State, 35 So. 58, 138 
Ala. 94; Graham v. State, 133 So. 57, 
24 Ala.App. 171 [cert den 133 So. 58, 
222 Ala. 506]; Holmes vy. State, 
So. 849, 22 Ala.App. 373; Brown v. 
State, 92 So. 16, 18 Ala.App. 284. 


Ark.—Flake v. State, 251 S.W. 362, 
159 Ark. 37; Hayes v. State, 219 S.W. 
312, 142 Ark. 587; New v. State, 137 
S.W. 564, 99 Ark. 142; Arkansas Cent. 
R. Co. v. Craig, 88 S.W. 878, 76 Ark. 
258, 6 Ann.Cas. 476 and note. 


Cal.—Peo. v. Soeder, 87 P. 1016, 150 
Cale Reo, ve baton, 68 Po 583, 6 
Cal.Unrep.Cas. 906; Atchison v. 
Hulse, 290 P. 916, 107 Cal.App. 640; 
Brown v. Chevrolet Motor Co. of Cal- 
ifornia, 179 P. 697, 38 Cal.App. 738; 
Bee Vv. Hunt, 147° Ps 4765'26) Cal. App. 
514. 


Colo.—Baur v. Beall, 
Colo. 383. 


Conn.—State v. Cianflone, 120 A. 347, 
98 Conn. 454; Barlow Bros. Co. v. Par- 
sons, 49 A. 205, 73 Conn. 696. 


Ga.—Commercial City Bank  v. 
Mitchell, 110 S.E. 725, 152 Ga. 600; 
Marcus y. State, 99 S.H. 614, 149 Ga. 
209; Washington y. Washington, 90 
S.E. 43, 145 Ga. 814; Ausley v. Cum- 
mings, 89 S.E. 1071,. 145 Ga. 750; 
Lampkin v. State, 88 S.E. 563, 145 Ga. 
40; Johnson v. Leffler Co., 50 S.B. 488, 
122 Ga. 670; Gordon v. Irvine, 31 S. 
BK. 151, 105 Ga. 144; Bowden v. Achor, 
22 S.E. 254, 95 Ga. 243; McGinnis v. 
State, 31 Ga. 236; Bank of Commerce 
v. First Nat. Bank, 123 S.E. 736, 32 
Ga.App. 410; De Barry v. State, 116 
S.E. 656, 30 Ga.App. 41; Guggenheim- 
er & Co. v. Gilmore, 116 S.H. 67, 29 
Ga.App. 540; Britt v. State, 100 S.E. 
796, 24 Ga.App. 324; Weeks v. Reli- 
ance Fertilizer Co., 93 S.E. 152, 20 Ga. 
App. 498; Wilson v. State, 92 S.E. 
309, 19 Ga.App. 759; Cason v. State, $6 
S.E. 644, 16 Ga.App. 820; Hays v. 
State, 84 S.E. 497, 16 Ga.App. 20; Hart 
v. State, 80 S.E. 909, 14 Ga.App. 364; 
Murphy v. State, 79 S.H. 228, 13 Ga. 
App. 431; Joyner v. State, 77 S.E. 9, 
12 Ga. App.! 2173" Owens, Vv. State,. 7d 
S.E. 519, 11 Ga.App. 419; Caswell v. 
State, 63 S.E. 566, 5 Ga.App. 483; 
Dicks v. State, 58 S.E. 335, 2 Ga.App. 
192. 

Hawaii.—Terr. v. Kekipi, 
500; Terr. v. McGregor, 22 
786. 


23 P. 345, 14 


24 Hawaii 
Hawaii 


Ill.—Peo. v. Limeberry, 131 N.E. 
691, 298 Ill. 8355; Dunn vy. People, 50 
N.B. 13:7, 172 Til. %5825sFPoreman v. 
Baldwin, 24 Ill. 298; Looney v. Peo., 
81 Ill.App. 370. 


Ind.—Grose v. State, 149 N.E. 722, 
197 Ind. 331; Long v. State, 95 Ind. 
481; Lockhart v. State, 92 Ind. 452; 
Huffman v. Cauble, 86 Ind. 591; Le- 
fever v. Johnson, 79 Ind. 554; Colee 
v. State, 75 Ind. 511; Cline v. State, 
58 N.E. 210, 25 Ind. App. 331. 


Iowa.—Rounds y. Alee, 89 Nw. 
1098, 116 Iowa 345; Bartlett v. Falk, 
81 N.W. 602, 110 Iowa 346; State v. 
Spiers, 73 N.W. 3438, 103 Iowa 711. 


Kan.—Citizens’ State Bank of Elk 
City v. Straughn, 236 P. 119, 118 Kan. 
4g2rr State ve, Urban, 2o0m Pa iia ebnt 
Kan. 130; State v. Lower, 205 P. 364, 
110 Kan. 669; Clark v. Phelps, 10 P. 
107, 85 Kan. 43. 


Ky.—Lewis v. Commonwealth, 36 S. 


W.(2d): 639, 237 Ky. 786; Smith v. 
Commonwealth, 157 S.W. 1089, 154 
Ky. 613; Lowry v. Com., 65 S.W. 434, 


23 Ky.L. 1553. 
La.—State v. Green, 36 La.Ann. 185. 


Md.—Rickards vy, State, 98 A. 525, 
129 Md. 184. 


Mass.—Com. v. Galavan, 9 Allen 
271; Palmer v. White, 10 Cush. 321. 


Mich.—People v. Salem, 194 N.W. 
485, 224 Mich. 114. 


Mo.—City of St. Louis v. Hellscher, 
242, S.W., 652, 295° Mo. -293;--Hill v. 
Kansas ‘City Rys. Co., 233. S.W. 205, 
289 Mo. 193; State v. Knowles, 83 S. 
W. 10838, 185 Mo. 141; Fitzjohn v. St. 
Louis Transit Co., 81° S.W. 907, 183 
Mo. 74; State v. Lockett, 68 S.W. 
563, 168 Mo. 480; Schaefer v. St. Lou- 
is ete. wR Con oO USLWe sols micior NEOs 
64; State v. Nickens, 27 S.W. 339, 122 
Mo. 607; State v. Matthews, 10 S.W. 
144, 11 S.W. 1135, 98 Mo. 125; State 
v. Pagels, 4 S.-W. 931, 92 Mo. ‘300% 
Vernon v. Rife, (App.) 294 S.W. 747; 
State v. Faught, 124 S.W. 62, 140 Mo. 
App. 369; State v. Draughn, 124 S.W. 
20, 140 Mo.App. 263; Townsend v. Jop- 
lin, 123 S.W. 474, 139 Mo.App. 394; 
Dreyfus v. St. Louis, etc., R. Co., 102 
S.W. 53, 124 Mo.App. 585; State v. 
Stephens, 70 Mo.App. 554. 


Neb.—Maynard v. State, 116 N.W. 
53, 81 Neb. 301; South Omaha v. Fen- 
nell, 94 N.W. 632, 4 Neb. (Unoff.) 427. 


N.Y.—Metcalfe v. Gordon, 83 N.Y. 
S. 808, 86 App.Div. 368; Riegler v. 
Tribune Assoc., 58 N.Y.S. 807, 41 App. 
Div. 490; Riegler v. Tribune Assoc., 
57 N.Y.S. 989, 40 App.Div. 324, 6 Am. 
Negl.Rep. 159 [aff 60 N.E. 1119, 167 N 
Y. 542, rearg den 58 N.Y.S. 807, 41 
App.Div. 490]; People v. Dinser, 98 
NeY.S! 814, 49 Mise. 32, °19 N.Y /Cr: 
549. 


N.D.—Pearce v. Hanlon, 233 N.W. 
840, 60 N.D. 231; State v. Hazlett, 105 
N.W. 617, 14 N.D. 490. 


Ohio.—American Cereal Co. v. Boltz. 
21 Ohio Cir.Ct.N.S. 582; Gilhooley v. 
Columbus R., ete., Co., 20 Ohio N.P.N. 
S. 545; Morrison, etc., Co. v. Hazen, 
10 Ohio N.P.N.S. 353. 


Okl.—Going v. Shelton, 176 P. 962, 
74 Okl. 40; Howard v. Territory, 79 
P. 773, 15 Okl, 199; De Ford v. Paint- 
er, 41° P96) 3 Ok 80" 30 chaRA. 7228 
Carrick v. State, 292 P. 1053, 49 Okl. 
Cr 653" Lacy iy. ‘State; 242) Pr 206.33 
Okl.Cr. 161°) Stricker Vv. State, 292 -p: 
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criminal;?® more particularly, for the purpose of 
elucidating a point?7 occasionally,”® making the rec- 


704, 26 Okl.Cr. 141; Douglas v. State, 
199 P. 927, 19 Okl.Cr. 257; Smith v. 
State, 159 P. 941, 12 Okl.Cr. 513. 


Pa.—-Bickel v. Philadelphia Wood 
Paving Co., 2 Walk. 150; Kessler v. 
Philadelphia Rapid Transit Co., 163 A. 
393, 107 Pa.Super. 148; Zeok v. Hertz, 
11 Pa.Super. 512. 


Philippine.—U. S. v. Hudieres, 27 
Philippine 45. 


Porto Ric 
Porto Rico 22 


BW apnen v. Warren, 80 A. 593, 
Solus Mom reds 


S.C.—State v. Mitchum, 148 S.E. 184, 
150 S.C. 341; State vx Hyde, 73 S.E. 
180, 90 S.C. 296; State v. Jackson, 69 
S.E. 883, 87 S.C. 407; “State v. Ander- 
son, 67 S.E.. 237, 85 S.C. 229, 137 Am. 
S.R. 887; State v. Driggers, 66 S.E. 
1042, 84 S.C. 526, 137 Am.S.R. 855, 19 
Ann.Cas. 1166; Wilson v. Ohio River, 
etec.,. R.Co., 30 S.B. 406, 52: S:C. 537. 


Tenn.—State v. Hargroves, 56 S.W. 
aS: 104 Tenn. 112; Hill v. State, 5 Lea 
725. 


Tex.—Reed v. State, 183 S.W. 1168, 
79 Tex.Cr. 222; Shamblin v. State, 171 
Siw. -t13,,500 TVemCrs 497" Sirapp ave 
State,. 183° S.W. 941, 65. Tex.Cr. 3315 
Wragg v. State, 145 S.W. 342, 65 Tex. 
Cr. 1381; Washington v. State, 79 S.W. 
OL, Oe Ve Ore ets 45 
State, 44 S.W. 841, 39 Tex.Cr. 15; Mal- 
cek v. State, 24 S.W. 417, 23 Tex.Cr. 14. 


Wash.—Osborne v. Galusha, 254 P. 
1086, 148 Wash. 127; State v. Rob- 
erts, 158 P. 101, 91 Wash. 560. 


Wis.—Komp v. State, 108 N.W. 46, 
129 Wis. 20; Yanke v. State, 8 N.W. 
276, 51 Wis. 464. < 


Ont.—Connor v. Brant Tp., 31 Ont. 
L. 274, 5 Ont.W.N. 438, 6 Ont.W.N. 206, 
25 Ont.W.R. 479. 


26. Epps v. State, 19 Ga. 102; Mil- 
ler; Vv... Perritory,. 85 P9239, ; 15. Oki 
422 [rev on other grounds 149 F. 330, 
79 C.C.A. 268]. And see cases infra 
this section. 


27. Ark.—Flake v. State, 251 S.W. 
362, 159 Ark. 37. 


Cal.—People v. Jenkins, 4 P.(2d) 
799, 118 Cal.App. 115;» People v. Reid, 
237; Pe 824572 Cal. App. 611. 


50 N.E. 137, 


.—Peo. v. Morales, 14 


Ill.—Dunn y. People, 
172 Tll..582. 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400. 


W.Va.—Nash vy.  VFidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
672, 63 A.L.R. 101. 


See cases infra this note. 


{a] Previous testimony.—(1) It 
was proper for the court to elicit from 
a witness the facts as to his previous 
testimony concerning whieh counsel 
were in dispute. Donoho y. Carwile, 
(Tex.Civ.App.) 214 S.W. 553 [error re- 
fused]. (2) It was proper for the pre- 
siding judge at a criminal trial to 
ascertain whether the witness, who 
was also defendant, intended to claim 
that he had been forced by the sheriff 
to testify at the inquest. Common- 
wealth v. Myma, 123 A: 486, 278 Pa. 
eb State v. Gilbert, 150 S.E. 821, 153 

25. 


28. People v. Knocke, 270 P. 468, 
94 Cal.App. 55; People v. Whitacre, 
248 P. 924, 79 Gal. App. 27. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Hopperwood v. . 


§ 718] 


ord reveal the testimony of the witness,?® rendering 
vague testimony definite,*° clarifying ambiguities in 
the testimony,*! eliciting material evidence which has 
not been brought out®? and which counsel are omit- 
ting or leaving obseure,** giving a witness an oppor- 
tunity for explanation,** examining a witness who 
has contradicted himself,*® assisting a witness?® who 
is confused,*? eliciting the truth from an unwilling*’ 
or hesitant®® witness, ascertaining whether witness 
understands a question*® or the meaning of a cer- 
tain word,‘! ascertaining what a witness who is un- 
able to express himself in the English language is 
trying to say,*? assisting a witness who has diffi- 
culty in understanding the English language,** ascer- 
taining what an expert means** by a particular ex- 
pression*® or how positive an expert is as to a posi- 
tion he has taken,** ascertaining the ability or will- 


29. People v. Mendez, 223 P. 65, 
193 Cal. 39 (where the witness indi- 
eated a location upon a photograph 
or plat by merely pointing). 


30. People v. Szafcsur, 119 P. 1083, 
161 Cal. 636; People v. Reid, 237 P. 
824, 72 Cal.App. 611; Guggenheimer & 
Co. v. Gilmore, 116 S.E. 67, 29 Ga.App. 
540; Weeks v. Reliance Fertilizer Co., 
93 S.E. 152, 20 Ga.App. 498; Williams 
vy. Kaplan, 242 Ill.App. 166; Common- 
wealth v. Myma, 123 A. 486, 278 Pa. 
505; King v. Keller, 90 Pa.Super. 596. 


[a] Questions held proper.—(1) 
Where a witness testified, ‘I wouldn’t 
call speed of automobile slow,” the 
court’s question as to the speed ap- 
proximately in -miles was proper. 
Williams v. Kaplan, 242 Ill.App. 166. 
(2) Where a disinterested witness, 
testifying to the speed of a motor car, 
said, “if it was not going forty-five 
miles an hour, it was not going a 
mile,’ there was no abuse of discre- 
tion on the part of the trial judge in 
asking witness, ‘“‘Was it going forty- 
five miles an hour or not?” and, re- 
ceiving an affirmative reply, “You 
mean at least that?” King v. Keller, 
90 Pa.Super. 596. 


31. Morrissey v. U. S., 67 F.(2d) 
267; Guthrie v. Curlett, 36 F.(2d) 
694; People v. Murphy, 200 P. 484, 53 
Cal.App. 474; Schwab v. Chicago Con- 
sol. Traction Co., 155 Ill.App. 643; 
Pothast v. Chicago Great Western R. 
Co., 81 N.W. 6938, 110 Iowa 458. 


32. Ark.—Flake v. State, 251 S.W. 
362, 159 Ark. 37. 


N.Y.—People v. Ferguson, 192 N.Y. 
S. 24, 199 App.Div. 642,39 -N.Y.Cr. 
414 [rev on other grounds 136 N.E. 
BOT Los eNe Ye LOO Ns 


Okl.—Going v. Shelton, 176 P. 962, 
74 Okl. 40. 


Va.—Mazer v. Commonwealth, 128 
S.E. 514, 142 Va. 649. 


W.Va.—Nash v._ Fidelity-Phenix 
Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
672) (63) Avis. by. LOL. 

{a] Facts plainly within knowl- 
edge of witness.—Mazer v. Common- 
wealth, 128 S.E. 514, 142 Va. 649. 


{[b] Developing actions and mo- 
tives of witness.—Commonwealth v. 
McKeehan, 93 Pa.Super. 348. 


Developing facts of advantage to 
either party in criminal or civil trial 
as assumption of role of counsel see 
infra text and notes 61-63. 


33. Ala.—Holmes v. State, 115 So. 
849, 22 Ala.App. 373. 

Ark.—Arkansas Central Railroad v. 
Craig, 88 S.W. 878, 76 Ark. 258, 6 Ann. 
Cas. 476. 


WITNESSES 


Tll.— People v. Rongetti, 163 N.E. 
378, 331 Ill. 581; Wood’s Estate v. 


Tyler, 256 Ill.App. 401. 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400. 


Pa.—Hill v. Torpey, 
286. 


S.C.—State v. Furtick, 144 S.E. 839, 
147 S.C. 82; State v. Anderson, 67 S. 
BE. 237, 85 S.C. 229, 137 Am.S.R. 887. 


Wash.—Edwards v. Seattle, R. & 
S: Ry. Co., 113. Pi 563; 62) “Wash. ‘77. 


“Tt would be a reproach to the law 
if he [the presiding judge] were re- 
quired to sit still in either a civil or 
eriminal trial, and see justice defeat- 
ed through the failure of counsel to 
ask a witness a pertinent question.”’ 
Arkansas Central Railroad Co. vy. 
Craig, 88 S.W. 878, 76 Ark. 258, 260, 
6 Ann.Cas. 476 [quot State v. McCon- 
ville, 209 P. 987, 989, 64 Mont. 302]. 


34. People v. Sukdol, 153 N.E. 727, 
322 Ill. 540; Colee v. State, 75 Ind. 
511; Bickel v. Philadelphia Wood Pav- 
ing Co., 2 Walk. (Pa.) 150. 


35. Kessler yv. Philadelphia Rapid 
Pei Co., 168 A. 393, 107 Pa.Super. 


36. Cedar Rapids Nat. Bank v. 
Carlson, 136 N.W. 659, 156 Iowa 343. 
See cases infra notes 37, 43. 


37. Peo. v. Mendez, 223 P. 65, 198 
Cal. 39; Dunn y. People, 50 N.E. 137, 
172 Ill. 582; State v. Richardson, 222 
P. 418, 69 Mont. 400. 


[a] Child witmess.—(1) Boy of 
nine using three languages, each im- 
perfectly. People v. Mendez, 223 P. 
65, 193 Cal. 39. .(2) Boy of fourteen. 
veges v. Sukdol, 153 N.E. 727, 322 Ill. 


38. Barron v. U. S., 5 F.(2d) 799; 
Swan v. U. S., 54 App.D.C. 100, 295 F. 
921; State v. Tally, (Mo.) 22 S.W.(2d) 
787; State v. Faught, 124 S.W. 62, 140 
Mo.App. 369; State v. Rief, 221 N.W. 
53, 58 S.D. 438. 


[a] Question held proper.—In a 
prosecution for having made a false 
oath to schedules filed by a bankrupt 
corporation, where notary public call- 
ed by the state was obviously an un- 
willing witness and made evasive an- 
swers, it was not error for the court 
to call his attention sharply to the 
certificate which he had signed and 
ask him whether or not the statement 


46 Pa.Super. 


over his signature was true. Bar- 
ron y. U. S., 5 F.(2d). 799. 
39. State v. Hegleston, 206 N.W. 


281, 201 Iowa 1; State v. Stryker, 236 
P. 849, 118 Kan. 620. 


40. State v. Mathews. 10 S.W. 144, 
11 S.W. 1135, 98 Mo. 125. 
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ingness of the witness to tell the truth,*’ the feelings 
and purpose in the case of a hostile witness,*® or 
whether witness has answered according to his under- 
standing of a question,*® ascertaining facts affecting 
the credibility of another witness,°° securing perti- 
nent answers,®! facilitating the progress of the tri- 
al,°2 questioning a witness properly where an objec- 
tion to the form of a question has been sustained,®? 
ruling on a motion to strike the answer of the wit- 
ness,°* on an application for a continuance,®® or on 
a preliminary motion in bar of prosecution.*® 
competent testimony so elicited may be detrimental 
to the interest of a party,®°? or have incidentally aid- 
ed the prosecution,®® is immaterial. It has been held 
that, although it may be necessary for a judge at 
times to question the witnesses in a eriminal case in 
order to understand what is going on before him,*® 


That 


41. Owens v. State, 75 S.E. 519, 11 
Ga.App. 419; Washington yv. State, 79 
S.W. 811, 46 Tex.Cr. 184. 


42. People v. Farnsworth, 154 N.E. 
705, 324 Til. 96. 


43. State v. Argentieri, 177 P. 690, 
105 Wash. 7. 


44, Barnett v. Kansas City, (App.) 
214 S.W. 240 [record quashed on other 
grounds sub nom. State ex rel. Kansas 
aye v. Ellison, 220 S.W. 498, 281 Mo. 


45. 
13eh! Bea E 


46. 


anes v. Greene, 82 A. 796, 34 


Beebe v. Greene, supra. 
U. S. v. Hudieres, 27 Philippine 


48. Lockhart v. State, 92 Ind. 452. 
49. State v. Mathews, 10 S.W. 144, 
11 S.W. 1135, 98 Mo. 125. 


50. People v. Dad, 196 P. 506, 51 
Cal.App. 182. 


51. State v. Eggleston, 
281, 201 Iowa 1. 


[a] Ascertaining what was said . 
rather than witness’ conclusions.— 


206 N.W. 


Rounds vy. Alee, 89 N.W. 1098, 116 
Iowa 345. 
52. Dunn v. People, 50 N.E. 187, 


172 Ill. 582; Cedar Rapids Nat. Bank 
v. Carlson, 136 N.W. 659, 156 Iowa 343. 
See case infra this note. 


[a] Shortening interrogation. — 
Carnes v. Commonwealth, 142 S.W. 
723, 146 Ky. 425. 


Delay as preferable to breach of or- 
Py judicial procedure see infra note 
al. 


53. Lowry v. Com., 65 S.W. 434, 23 
Ky, 21553. 


54. State v. Eggleston, 206 N.W. 
281, 201 Iowa 1. 
55. Mathason v. State, 229 S.W. 


548, 89 Tex.Cr. 136. 


56. Andrews v. State, 239 S.W. 210, 
OL tex, Cracen. 


57. Johnson y. A. Leffler Co., 50 8S. 
E. 488, 122 Ga. 670; Bank of: Com- 
merce, v.p Hirst, Nat. Banke 123 
736, 32 Ga.App, 410; De Barry v. State, 
116 S.E. 656, 30 Ga.App. 41; Britt v. 
State, 100 S.E. 796, 24 Ga.App. 324; 
King v. Commonwealth, 220 S.W. 755, 
187 Ky. 782; State v. Richardson, 222 
P. 418, 69 Mont. 400. See cases infra 
note 58. 


58. Peo. v. Mendez, 223 P. 65, 193 
Cal. 39; Cason v. State, 86 S.B. 644, 
16 Ga.App. 820. 


59. State v. Gauthreaux, 64 So. 680, 
134 La. 690. 


560 [70 C.J.] 
or proper to do so in order to inform himself as to 
preliminary matters,®° the trial judge in a eriminal 
case is not permitted to assume the role of counsel 
and to develop by his questions facts that may be of 
advantage either to the prosecution or the defense 
and which, but for his interference, might remain un- 
developed ;*! although the presiding judge in a civil 
litigation may ask a witness questions to understand 
the testimony of the witness, it is not proper for the 
presiding judge, by attempting to supply omissions in 
the testimony,®? or by acting the part of advocate,°* 
to aid either party. It is not proper for a presiding 
judge by his questioning of a witness unduly to im- 
press the jury with the importance of the testimony 
elicited,®* unduly to emphasize to the jury testimony 
previously given,®® or a discrepancy in the testimony 
of a party’s witnesses upon matter interjected by the 
court,®* or to give the examination such direction as 
to make it argumentative in character;®’ it has been 
held improper for the court to take a witness from 
the hands of counsel and insist upon putting ques- 
tions to the exclusion of the questions of counsel.®’ 


Duty to question witnesses. Under certain ecir- 
cumstances it may be the duty of the trial judge to 
question a witness;°® subject to the limitations that: 
he must refrain from disclosing his own opinions,’° 


60. State v. Doiron, 90 So. 920, 150 


WITNESSES 


73. Holmes v. State, 115 So. 849, 22 
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and that he must maintain a judicial attitude,” it is 
the duty of the presiding judge to take part in the 
examination of witnesses, in the exercise of his sound 
discretion,?? generally, if justice requires it;** 
whenever, in the interest of the proper administra- 
tion of justice, he thinks it essential to elicit the 
truth,’* or necessary to a clear understanding of the 
testimony,7® more particularly where a material 
point is obscure,’?® or has been overlooked or omit- 
ted;77 where the direct or cross-examination of a 
witness may be facilitated by one or more proper in- 
terrogatories;78 where witnesses testify in a relue- 
tant,7® misleading,®® or evasive*! manner, or where 
the witness has misunderstood the question of either 
counsel;*2 or, where a party is represented by in- 
competent ‘counsel, to secure the ends of justice.** 
In granting a nonsuit, where the court is satisfied 
that the cause of action has not been established, it 
is under no duty to make an investigation on its own 
initiative;*+ at the hearing of a case in which de- 
fendant does not appear, the judge is not bound to 
cross-examine a witness for plaintiff as to details, 
where the witness testifies to an ultimate fact.*® 


Discretion. The trial judge has a large discre- 
tion in asking witnesses questions;*° when the ques- 
tioning of a witness by the trial judge should be un- 


v. Davis, 144 A. 124, 83 N.H. 435. 


La. 550. Ala.App. 873; Register v. State, 94 75. AS Ne taTaiein (Clo 

[a] For example, qualification of at pele subi” coi pape ad v. Garside, 157 F. 521, 85 C.C.A. 285. 
an expert or whether confession was a ower an uty of chancellor We 
voluntary. State v. Doiron, 90 So. 920,/in Mississippi—Although the duty Ge Cay Rey v. Moloney, 165 P. 917, 
150 La. 550. of conducting examinations is in the ; . : 

: ; first instance and generally through- D.C.—Buda v. U. 8, 48 App.D.C. 

MeEteeL tae Deer 40 out oe counsel, this does not abrogate | 332. 

c 5 ols : 28) *]in that respect the duty, including the N.H.—State v. Davis, 144 A. 124, 83 
680, 134 La. 690. See Hysaw v. State,| ower, of the chancellor. Moore v.|N.H. 435. “ 


155 -S.wW. 9415; 69 Tex.Cr: 562 Gin a 
prosecution for homicide, where de- 
fendant did not show that deceased 
had the general reputation of being a 
violent and dangerous man, it was im- 
proper for the court, of his own mo- 
tion, to ask witnesses questions seek- 
ing to prove or disprove that fact). 


Eliciting material evidence which 
counsel has failed to bring out as 
proper see supra text and notes 32, 33. 


62. First State Bank of Teague v. 
Hare, (Tex.Civ.App.) 152 S.W. 501. 


63. Kelly Salvage Co. v. Neel, (Tex. 
Civ.App.) 262 S.W. 189. 


64. Hart y. State, 80 S.E. 909, 14 
Ga.App. 364. 


65. First State Bank of Teague v. 
Hare, (Tex.Civ.App.) 152 S.W. 501. 


Repetition of questions or testi- 
mony see infra § 720. 


66. Simons v. Long Island R. Co., 
162 N.Y-S. 987: 


67. Washington v. Washington, 90 
S.E. 43, 145 Ga. 814; State v. Furtick, 
144 S.E. 839, 147 S.C. 82. 


6g. Knox v. Fuller, 62 P. 131, 23 
Wash. 34. 


69: Baur’ Vv. Beall) 23°. °345, 14 
Golo, 383%, Peo: Vv... Schultz;. 133° N-E. 
379, 300 Ill. 601; People v. Baskin, 98 
N.E. 957, 254 Ill. 509; Commonwealth 
v. Del Giorno, 154 A. 786, 308 Pa. 509: 
Commonwealth v. Myma, 123 A. 486, 
278 Pa. 505. See cases infra text and 
notes 73-83. 


70. See infra § 721. 
Wis Sée unfra §$°721. 
72. See infra text and notes 73-83. 


Sykes’ Estate, (Miss.) 149 So. 789. 


ay lig U.S.—Lewis v. U. S., 11 F.(2d) 


Ala.—Sparks v. State, 59 Ala. 82; 
Graham v. State, 133 So. 57, 24 Ala. 
App. 171 [cert den 133 So. 58, 222 Ala. 
506]; McFarland v. State, 118 So. 500, 
22 Ala.App. 609; Register v. State, 94 
So. 778, 19 Ala.App. 11. 


Ariz.—Dutton vy. Territory, 108 P. 
224, 13 Ariz. 7. 


Cal.—Bell vy. Maloney, 165 P. 917, 
LS “Caly 366; 


Ga.—Nelms v. State, 88 S.E. 917, 18 
Ga.App. 92; Owens y. State, 75 S.B. 
519, 11 Ga.App. 419. 


Kan.—State v. Keehn, 118 P. 851, 85 
Kan. 765. 


Ky.—King v. Commonwealth, 220 
S.W. 755, 187 Ky. 782; Wilson v. Wil- 
Son; UIST SIWe Ven Ld Boyne Tl. 


Mo.—Watson y. Aronberg, 
5 S.W.(2d) 356. 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400; State v. McCon- 
ville, 209 P. 987, 64 Mont. 302. 


N.H.—State v. Davis, 144 A. 124, 83 
N.H. 435. 


N.D.—Messer v. Bruening, 156 N.W. 
241, 32 N.D. 515: 


Ohio.—Armour & Co. v. Yoter, 178 
N.B. 596, 40 Ohio App. 225; Gilhooley 
v. Columbus R., etc., Co., 20 Ohio N.P. 
N.S. 545; Morrison, etc., Co. v. Hazen, 
10 Ohio N.P.N.S. 353. 


Ont.—Connor v. Brant Tp., 31 Ont. 
L. 274, 5 Ont.W.N. 4388, 6 Ont-W.N. 
206, 25 Ont.W.R. 479. 


[a] Common-law practice.—State 


(App.) 


‘Ohio.—Armour & Co. v. Yoter, 178 
N.E. 596, 40 Ohio App. 220 


Pa.—Commonwealth v. McKeehan, 
93 Pa.Super. 348. 


76. People v. Boggess, 228 P. 448, 
194 Cal. 212 (after examination by 
competent counsel). 


77. Adler v. U. S., 182 EF. 464, 104 
C.C.A. 608; Berwind-White Coal Min- 
ing, Co. vy. Birment, 1720" Hist. Gh). 
CoA, AG athe t62 Bre ie ‘Looney Vv. 
be0. 680) ll App... 305... Ur. S. Vv. oehoe 
dieres, 27 Philippine 45; State v. Jack- 
Son, 69 StH. 883, 87 Si@s 40% 


78. People v. Boggess, 228 P. 448, 
194 Cal. 212. 


79. State v. Faught, 124 S.W. 62, 
140 Mo.App. 369. 


80. Berwind-White Coal Mining Co. 
Va -Hirment, S10) eit Lodo) 95 eiGleuAy of 
[aff 162 F. 758]; Robenson v. Turner, 
251 S.W. 857, 199 Ky. 642. 


81. Dutton v. Territory, 108 P. 224, 
13 Ariz. 7; Varnedoe v. State, 75 Ga. 
181, 58 Am.R. 465. 


82. Terr. v. Kekipi, 24 Hawaii 500. 


83. Berwind-White Coal Mining 
Co. ve. Birment, WTOMEY P5195) CXGUAG 
1 [aff 162 F. 758]. 


84. Halloran-Judge Trust Co. v. 
Carr,’ 218 PB. 138, 6240tah.10 (hold- 
ing that, in an action for cancellation 
of. a deed on the ground of fraud, 
there was no duty to.probe the con- 
science of defendant dn the initiative 
of the court). 


85. Cestero v. 
Rico 908. 


sé. Ariz.—Dutton v. Territory, 108 
Py 22:4, 13) Arize 


Cestero, 85 Porto 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7a 


§ 718] 


dertaken must necessarily depend upon the cireum- 
stances of the particular case and the sound discre- 


tion of the judge.§* 
Interference with counsel. 


Ga.—Washington y. Washington, 90 
S.B. 48, 145 Ga. 814. 


ped Bacman v. Cauble, 86 Ind. 
Ky.—wWilson vy. Wilson, 193 S.W. 
ee FF od Ger 
Minn. i 
888, 146 Minn. 322. 
Pa.—Hill v. Torpey, 46 Pa.Super. 
286. 


$.C.—State v. Furtick, 144 S.E. 839, 
147 S.C. 82. 


S.D.—State v. Rief, 221 N.W. 53, 53 
S.D. 438. 


See cases infra this note. 


[a] Discretion of court held not 
abused.—Berwind-White Coal Mining 
Cosy. SMiemenit; 0170) A151 95OC. CUAL 
1 [aff 162 F. 758]; State v. Colonese, 
143 A. 561, 408 Conn. 454; Budd v. 
U.S) 48 “App. DCP 382)" "State -‘v. 
Mitchum, 148 §.E. 184,150 S.C. 341. 


[b] Discretion held abused.—State 
v. Sandquist, 178 N.W. 883, 146 Minn. 
322; Douglas v. State, 199 P. 927, 19 
Ok1.Cr, 257; State v. Furtick, 144.8.B. 
839, 147 S. C. 82. 


Discretion as to extent of examina- 
tion by court see infra § 719. 


87. U.S.—N. Y. Transportation Co, 
v. Garside, 157 F. 521, 85 C.C.A. 285. 


D.C.—Budd v. U. S., 48 App.D.C. 332. 


N.H.—State v. Davis, 144 A. 124, 83 
N.H. 435. 

R.I.—Warren v. Warren, 80 A. See 
Bish ROM fee fli 


S.D.—State v. Rief, 221 N.W. 53, 
53 S.D. 438. 


Ont.—Connor v. Brant Tp., 31 Ont. 
L. 274, 5 Ont.W.N. 438, 6 Ont.W.N. 
206, 25 Ont.W.R. 479. 


88. I1]1.—People v. Steinbuch, 138 
N.E. 137, 306 Ill. 441; Peo. v. Schultz, 
1330 NE. 1379) S00 MLE G01S Peo ve 
Bernstein, 95 N.B. 50, 250 Ill. 63; Dunn 
v. People, 50 N.E. 187, 172) Ill. 582 
Pardridge v. Cutler, 104 Ill.App. 89; 
Miland v. Meiswinkel, 82 I11]l.App. 522. 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400; State v. McConville, 
209 P. 987, 64 Mont. 302. 


N.Y.—People v. Hackett, 81 N.Y.S. 
718, 82 App.Div. 86 [aff 67 N.E. 1087, 
175 N.Yx 503]. 


Porto Rico.—Peo. v. Morales, 14 
Porto Rico 227. 
Tex.—Hopperwood v. State, 44 S. 


Wi o41, 39) Nex Cre ib. 

Wash.—Knox v. Fuller, 62 P. 131, 23 
Wash. 34 

See cases infra this note. 

[a] It is generally better (1) for 
the court to suggest the additional 


information he would like to have 
brought out, and let counsel further 


[70 C. J.—86] 


The examination of 
witnesses is more appropriately the function of coun- 
sel;88 witnesses should be interrogated by the court 
only under exceptional circumstances, * 
tial to the administration of justice;?® the practice, 
at least in eriminal eases, has been considered un- 
wise,®! not ordinarily good practice,®? and to be ex- 
ercised only in case of urgent necessity;°* an exam- 
ination by competent counsel,®* including direct, 


WITNESSES 


8° when essen- 


nesses.” 


examine the witness. “When the 
court asks a question and secures an 
answer, it, of course, renders unusual 
prominence to that question and an- 
swer and may unduly influence the 
jury in their verdict.”’ People -v. 
Schultz, 133 N.E. 379, 3815 300 Ll. 602. 
(2) “It is better to permit counsel to 
bring out the evidence and clear up 
disputed points on cross-examination 
unaided by the court.” Common- 
wealth v. Myma, 123 A. 486, 278 Pa. 
505, 508. 


89. Ga.—Hays v. State, 84 S.E. 497, 
16 GaApp. 20. 


Tll.—Dunn v. People, 50 N.E. 
172 Ill. 582; Pardridge v. Cutler, 
Tll.App. 89. 


Towa.—Cedar Rapids Nat. Bank v. 
Carlson, 136 N.W. 659, 156 Iowa 3438. 


S.D.—_State v. Rief, 221 N.W. 53, 
53 S.D. 438. 


Tex.—Hopperwood vy. State, 44 S.W. 
841, 39 Tex.Cr. 15. 


See State v. Furtick, 144 S.E. 839, 
147 S.C. 82 (in the absence of a plain 
omission to elicit evidence for or 
against a defendant, it is better to 
leave the examination of witnesses to 
those charged with that duty, in view 
of the great influence of the presiding 
judge upon the minds of the jury, who 
are quick to seize upon any intima- 
tion by word or gesture from him). 

90. Ga.—Ford v. State, 59 S.H. 88, 
2 Ga.App. 834. 

Neb.—Fager v. State, 35 N.W. 
22 Neb. 332. 


N.Y.—Dreyer v. Ershowsky, 140 N 
Y.S. 819, 156 App.Div. 27. 


Okl.—Jones v. State, 202 P. 187, 20 
Ok1.Cr. 233; Harrison vy. State, 141 P. 
206 tie Orm Or let 


Pa.—Commonwealth v. Myma, 123 
A. 486, 278 Pa. 505. 


S.C.—State v. Atkinson, 11 S.E. 693, 
33 S.C. 100. 


137, 
104 


195, 


Tex.—Mitchell v. State, 144 S.W. 
1006, 65 Tex.Cr. 545; Drake v. State, 
143 S.W. 1157; 65 Tex:Cr: 282: 


91. Ford v. State, 59 S.E. 88, 2 Ga. 
App. 834; Maynard v. State, 116 N.W. 
538, 81 Neb. 301. 


92. People v. Baskin, 98 N.H. 957, 
254 Ill. 509. 


98. Fager v. State, 
22 Neb. 332. 


94. Miland vy. Meiswinkel, 82 Ill. 
App. 522; Dreyer v. Hrshowsky, 140 
N.Y.S. 819, 156 App.Div. 27. 


[a] “Expense of occasional de- 
lays” is preferable to the breach of 
the “time-honored custom of orderly 
judicial procedure [inasmuch as] 

the trial of.a law suit is an 
important event to the parties and 
they must not only receive justice but 
must be made to know that justice 


35 N.W. 195, 
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cross, redirect, and recross,®® if questioning of the 
court is to be extensive,®® should not be interfered 
with by the court without good reason; and, in any 
event, the power of the court to interrogate a witness 
should be exercised with caution®* lest by the tone 
or inflection of his voice,®® or the nature or form of 
the questions asked,°® he throw the weight of his in- 
fluenee to the one side or the other, or appear to the 
jury to be taking the role of the prosecutor. 


Where the presiding judge is also the trier of the 
facts, he may participate in the examination of wit- 


is being administered.” Dreyer v. 
Ershowsky, 140 N.Y.S. 819, 156 App. 
Div. 27, 29. Questions by court to 
facilitate progress of trial as proper 
see supra text and note 52. 


95. Berwind-White Coal Min. Co. 
Vu Birnient, “L707 Rv Row hb ie:CeAa at 
[aff 162 EF. 758]; People v. Boggess, 
928 P. 448, 194 Cal. 2125. Mart v. Kar 
ris, (Cal.App.) 13 P.(2d) 790. 


[a] Where trial judge takes cross- 
examination out of hands of com- 
petent counsel, there is danger that 
the jury from this fact alone, may 
draw conclusions unfavorable to the 
witness and to the party on whose be- 
half the witness is called. Berwind- 
White Coal Mining Co. vy. Firment, 170 
By. P5ds, 95. CLC Athi bath lee ieee 


96. Taylor v. Taylor, 225 N.W. 287, 
177 Minn. 428. 


Extent of examination generally 
see infra § 719. 


97. Peo. v. Boggess, 228 P. 448, 194 
Cal. 212; Hart v. State, 80 S.E. 909, 
14 Ga.App. 364; State v. Richardson, 
222 P. 418, 69 Mont. 400; Komp v. 
State, 108 N.W. 46, 129 Wis. 20. See 
Mercado v. State, 258 S.W. 176, 180, 96 
Tex.Cr. 420 (‘“‘the propriety of inter- 
rogating in a given case and the dan- 
ger of impressing the jury with the 
idea that in the mind of the court 
there is question touching the verac- 
ity of the witness, or that the judge 
entertains views of the merits of the 
case against either party, should not 
be overlooked’’). 


[a] Particularly where witness is 
defendant, examination of the wit- 
ness by the court should be done with 
care, “lest the jury should, because 
of the court’s intervention, and be- 
cause of that fact alone, indulge in 
adverse inferences and conclusions 
from the testimony of the witness.” 
People v. Boggess, 228 P. 448, 460, 194 
CaliZiae 


98. People v. Rongetti, 163 N.E. 
373, 331 Ill. 581. See Peo. v. Schultz, 
133 N.B. 379, 381, 300 Tl. 601 (“all 


who are familiar with the trial of 
cases know that there is often much 
more effect in the expression of the 
examiner’s face or the inflection of 
his voice than in the mere words 
used’’). 


99. People v. Silva, 227 P. 976, 67 
Cal.App. 351; Howard v. Territory, 79 
P. 773, 15 Oki. 199. 


1. People v. Schaeffer, 
452, 358 Ill. 509. 


2. Guthrie v. Curlett, 
694; Creel v. Creel, 
Brodsky yv. Hibel, 158 N.Y.S. 329, 94 
Misc. 312; Davis. v. State, 158 S.W. 
283, 70 Tex.Cr, 563. 


[a] Interrogation before counsel’s 
examination.—Where defendant was 
called to testify in his own behalf, 
it was proper for the court to in- 
terrogate the witness at some length 


187 N.H. 


36 F.(2d) 
43 App.D.C. 82; 
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[§ 719] b. Extent of Examination.* 
questioning of a witness by the trial judge should 
be taken must necessarily depend upon the cireum- 
stances of the particular case and the sound discre- 
Ordinarily, a few questions by 
the court will be sufficient to clear up a doubtful 
The instances are rare, and the conditions 
exceptional, which will justify a presiding judge in 
conducting an extensive examination.® 
held not proper for the court to conduct an extended 
examination of any witness,’ particularly defendant 
In a criminal case, the 


tion of the judge.* 


matter.® 


in a criminal proceeding.® 


before counsel was given an oppor- 
tunity to examine him, where the in- 
terrogation was with reference to the 
evidence before the court, and his 
counsel was accorded the privilege of 
having him repeat the testimony. 
Creel v. Creel, 43 App.D.C. 82. Extent 
of examination generally see infra § 
719. 


3. Extent of examination of wit- 
ness called by court see infra § 723. 


4 Marcus v. State, 99 S.E. 614, 149 
Ga. 209; Peo. v. Bernstein, 95 N.E. 
50, 250 Ill. 63; State v. Davis, 144 A. 
124, 83 N.H. 485; Connor v. Brant Tp., 
31 Ont.L. 274, 5 Ont.W.N. 438, 6 Ont. 
W.N. 206, 25 Ont.W.R. 479. 


5. People v. Hackett, 81 N.Y.S. 
718, 82 App.Div. 86 [aff 67 N.E. 1087, 
PGOUN IY. 503]: 


6 Mize v. Cloud, 85 S.E. 954, 16 Ga. 
App. 642; People v. Rongetti, 163 N.B. 
$73, 331 Ill. 581; People v. Steinbuch, 
SS) Ni, Sten SOC MY 441es Peontw. 
Sehultz, 133 N.E. 379, 300 —Tll. 601; 
Peo. v. Bernstein, 95 N.E. 50, 250 I11. 
63; Dunn v. People, 50 N.E. 137, 172 
Ill. 582; State v. Richardson, 222 P. 
418, 69 Mont. 400; State v. 
ville, 209 P. 987, 64 Mont. 302; Com- 
monwealth v. Myma, 123 A. 486, 278 
Pa. 505. See cases infra this note. 


“An extended examination of a wit- 
ness by the court must be unfair un- 
less it partakes partly of the nature 
of a cross-examination, and, though 
great skill and tact and perfect fair- 
ness be employed, there is much dan- 
ger the impression or opinion of the 
court as to the truthfulness, candor, 
and reliability of the witness and as 
to the weight and value of his tes- 
timony will be manifested to the 
jury.” Dunn vy. People, 50 N.E. 137, 
140, 172 Ill. 582. 


“The jury may. be impressed thereby 
[extensive exumination of witnesses] 
that the court entertains one opinion 
of the evidence or of the case on trial 
rather than another.” Mize v. Cloud, 
85 S.E. 954, 16 Ga.App. 642. 


“In conducting a lengthy examina- 
tion it would be almost impossible for 
the judge to preserve a judicial at- 
titude.” Peo. v. Bernstein, 95 N.E. 50, 
66, 250 Ill. 68. To same effect Peo. 
v. Schultz, 133 N.E. 379, 300 Ill. 601. 


[a] “The exercise of a sound dis- 
cretion will seldom deem such action 
necessary or advisable.” People v. 
Rongetti, 163 N.E. 378, 379, 331 Ill. 
581; Dunn v. People, 50 N.E. 137, 140, 
172 Ill. 582. 


[b] Extensive examination by pre- 
siding judge held improper.—(1) In- 
ternational Forwarding Company v. 
Horrie, 158 Ill.App. 383. (2) Where 
both prosecution and defendants were 
represented by able counsel, and the 
presiding judge asked more than one 
thousand two hundred questions, any 
interference to this extent could not 
have existed without a clear indica- 


McCon-' 


WITNESSES 


How far the 


It has been 


tion to the jury as to the attitude tak- 
en by the court, both with respect to 
the merits of the case and to the 
credibility of the witnesses. People 
v. Shenk, 168 N.Y.S. 886, 181 App.Div. 
LS) SbaN WY. Oreo Latta Ine Ono, 
220) Neo orale 


Questions generally indicating opin- 
ion, bias, or tending to discredit wit- 
ness see infra § 721. 


Time at which entered into see 
supra § 718 text and note 96. 


7. Nash vy. Fidelity-Phenix Fire 
Ins. Co., 146 S.E. 726, 106 W.Va. 672, 
G3) AC EARS 101. . ‘ 


“Tt is almost an intellectual im- 
possibility for a judge to engage in 
an examination of a witness on vital 
questions of the case on trial, with- 
out in some manner, and to some ex- 
tent, indicating his own _ opinion. 
Every practitioner knows how eager- 
ly alert jurors are to every utterance 
from the bench, and how sensitive is 
the mind of the juror to the slightest 
judicial expression.” Sharpton  v. 
State, 57 S.E. 929, 1 Ga.App. 542, 548 
[quot Nash vy. Fidelity-Phenix Fire 
Ins. Co., 146 S.E. 726, 728, 106 W.Va. 
672, 63 A.L.R. 101]. 


8. People v. Boggess, 228 P. 448, 
194 Cal. 212; Parker v. State, 178 S. 
ae 132 Tenn. 327, L.R.A.1916A 
1 i 


[a] Repeatedly taking defendant 
as witness out of hands of his coun- 
sel was “highly irregular.’”’ Peo. v. 
Boggess, 228 P. 448, 460, 194 Cal. 
212. 


9. Ford v. State, 59 S.E. 88, 2 Ga. 
App. 834 [foll Taylor v. State, 59 S.E. 
12, 2 Ga.App. 723; Rouse v. State, 
58 S.E. 416, 2 Ga.App. 184; Sharpton 
v. State, 57 S.E. 929, 1 Ga.App. 542]. 


10: Glover v. U._S., 147-F. 426, 77 
C.C.A. 450, 8 Ann.Cas. 1184 [rev 91 
S.W. 41, 6 Ind.T. 262]. See Isaac v. 
U. S., 104 S.W. 588, 7 Ind.T. 196 (where 
the rule was recognized but held 
not to have been violated). 


11. Questions discrediting wit- 
nesses generally see infra § 721. 


12. Ala.—McDaniel y. State, 135 
So. 421, 24 Ala.App. 314 [cert den 135 
So. 424, 223 Ala. 217]; Buckley v. 
State, 98 So. 362, 19 Ala.App..508. 


Ark.—Stinson vy. State, 189 S.W. 49, 
125 Ark. 339. 


Hawaii.—tTerr. v. Kekipi, 24 Hawaii 
500. 


Ind.—Huffman vy. Cauble, 86. Ind. 
OT: 


Mich.—Driscoll y. People, 11 N.W. 
221, 47 Mich. 413. 


Mo.—Townsend v. City of Joplin, 
123 S.W. 474, 1389 Mo.App. 394. 


Ohio.—Gilhooley v. Columbus R., 


etce., Co., 20 Ohio N.P.N.S. 545; Morri- 
son, etc., Co. v. Hazen, 10 Ohio N.P. 
N:S: 353. 


[§ 720] c. Leading Questions; 
Questions or Questions Calling for Repetition of Tes- 
timony. In the proper exercise of its discretion, the 
court may put leading questions to a witness when 
necessary to elicit the facts,1? provided the court 


dee see | 


[§§ 719-720 


action of the judge in subjecting the witnesses of de- 
fendant to an extended examination on the vital 
points of the defense,® or in catechising them at 
length as to their knowledge of the facts as to which 
they have testified,!° has been held improper as tend- 
ing to discredit them.*? 


Repetition of 


Vt.—State v. Noakes, 40 A. 249, 70 
With 2AAG 


Ont.—Connor v. Brant Tp., 31 Ont. 
L. 274, 5 Ont.W.N. 438, 6 Ont.W.N. 
206, 25 Ont.W.R. 479.” 


“Can it be objected to a Judge that 
he put leading questions? es PR 
have always understood, after some 
little experience, that the meaning of 
a leading question was this and this 
only: That the Judge restrains an 
advocate who produces a witness on 
one particular side of a question, and 
who may be supposed to have a lean- 
ing to that side of the question, from 
putting such interrogatories as may 
operate aS an instruction to that 
witness how he is to reply to favour 
the party for whom he is adduced. 
The counsel on the other side, how- 
ever, may put what questions he 
pleases, and frame them as best suits 
his purpose, because then the rule is 
changed; for there is no danger that 
thea witness will be too complying. 
But even in a case where evidence is 
brought forward to support a particu- 
lar fact, if the witness is obviously ad- 
verse to the party calling him, then 
again the rule does not prevail, and 
the most leading interrogatories are 
allowed. But to say that the Judge on 
the bench may not put what questions 
and in what form he pleases can only 
originate in that dullness and stupid- 
ity which is the curse of the age.” 
3 Campbell Lives of the Chief Justices 
p 205 [quot Connor v. Brant Tp., 31 
Ont.L. 274, 285, 5 Ont.W.N. 438, 6 Ont. 
W.N. 206, 25 Ont.W.R. 479] (per Lord 
Ellenborough). 


[a] Where counsel cannot do so, 
the court may ask léading questions. 
Gilhooley v. Columbus R., ete., Co., 
20 Ohio N.P.N.S. 545. Leading ques- 
ioe by counsel see supra §§ 677— 
ON. 


[b] Questions by court held not 
abuse of discretion.—(1) In a prose- 
cution for carnal abuse, “considering 
the age of the prosecuting witness, 
the delicacy of the subject matter of 
the investigation, and the answers 
which the witness had already made 
to proper questions . the court 
did not abuse its discretion in the 
questions propounded by it.” Stinson 
v. State, 189 S.W. 49, 51, 125 Ark. 339. 
(2) The court’s question, during pre- 
liminary examination, as to whether 
the confession was obtained by 
threats or promises was not objection- 
able. Carey v. State, 142 A. 497, 142 
Md. 474. (38) Questions by the court 
as to the speed of an automobile did 
not have the effect of leading the wit- 
ness to answer as to the exact speed. 
Perotke v. City of Fort Worth, (Tex. 
Civ.App.) 44 S.W.(2d) 473. 


[c] Questions by court held abuse 
of discretion. Kramer v. Riss, 77 Ill. 
App. 623; Bolte v. Third Ave. R. Co., 
56 N.Y.S. 1038, 38 App.Div. 234; State 
v. Crotts, 60 P. 403, 22 Wash. 245, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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does not express, or intimate, an opinion as to what 
has or has not been proved.!® The court, in the prop- 
er exercise of its discretion, may repeat questions 
previously asked,!4 in order to understand the wit- 
ness, or have the witness explain his meaning,*® ask 
similar questions,?® or by its questions cover the same 
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ground as counsel in his examination.? 


13. Cox v. Goodman, 76 S.E. 357, 
139 Ga. 25; Smith v. State, 74 S.E. 
711, 11 Ga.App. 89; Gilhooley v. Co- 
lumbus R., ete., Co., 20 Ohio N.P.N.S. 
545. See People v. Bowers, 21 P. 752, 
79 Cal. 415 [rev 18 P. 660] (holding 
that the jury were sure to get the im- 
pression that the judge thought de- 
fendant guilty, where the judge ques- 
tioned the witnesses rather frequent- 
ly, always in the interest of the prose- 
cution, and often by putting questions 
which were leading). 


Questions by court indicating opin- 
ion generally see infra § 721. 


14. Cal—Peo. v. Eaton, 68 P. 583, 
6 Cal.Unrep.Cas. 906. 


Fla.—Jones v. State, 61 So. 185, 65 
Fla. 111. 


Ga.—Anderson v. Cavanaugh & 
Bearden, 85 S.E. 606, 16 Ga.App. 446. 


N.H.—State v. Hause, 130 A. 743, 
82 N.H. 133, 137. 


N.C.—Eekhout v. Cole, 47 S.E. 655, 
135 N.C. 583. 


S.C.—Sanders v. Bagwell, 
714,16 S.E. 770, 87 S.C..145. 


See case infra text and note 15. 


“That the witness had already been 
asked and answered the question 
would not in and of itself be of legal 
prejudice.” State v. Hause, supra. 


[a] Bereading testimony.—W here, 
on a criminal prosecution, the testi- 
mony of a witness is read to the 
jury at their request, it is not error 
for the judge to have the last ques- 
tion, which he has failed to hear, re- 
read. Peo. v. Eaton, 68 P. 583, 6 Cal. 
Unrep.Cas. 906. 


[b] Repetition held proper.—(1) 
That a witness has already testified as 
to instructions received from his prin- 
cipal does not debar the court from 
asking him to state again what his in- 
structions were. Sanders v. Bagwell, 
15 S.E. 714, 16 S.B. 770, 3% S.C. 145. 
(2) Where an objection to a question 
was overruled, and before an answer 
was given the attorney told the wit- 
ness to stand aside, it was not error 
for the court to repeat the question 
and require the witness to answer it. 
Fekhout v. Cole, 47 S.E. 655, 135 N. 
C583. 


Repetition of questions by counsel 
see supra § 711. 


15. Elsworth v. State, 104 S.W. 903, 
52'RexCr.. 1% 


16. Dumbarton Realty Co. v. L. G. 
Everist, Inc., (Iowa) 174 N.W. 269. 


[a] Discretion of court held not 
abused.—In an action for burning a 
building by a locomotive spark, where 
plaintiff's witness was apparently 
hostile, and had evaded plaintiff's 
question as to what the fact, assum- 
ing it to exist, that cinders as large 
as a finger nail passed through the 
mesh, would indicate as to its condi- 
tion, the court did not abuse its dis- 
eretion in asking witness a similar 
question in substantially the same 
form, although the question was some- 
what argumentative in character and 
in the nature of cross-examination. 
Dumbarton Realty Co. v. L. G. Everist, 
Inc., (lowa) 174 N.W..269. 


17. State v. Lower, 205 P. 364, 110 


15 S.E. 


Kan. 669. * 


Questions by counsel calling for 
zepeetae of testimony see supra § 
712. 


18. Extended examination as likely 
to indicate opinion see supra § 719. 


19. Leading question indicating 
opinion see supra § 720. 


Extended examination as tending to 
discredit witness see supra § 719. 


20. Ala.—Holmes v. State, 115 So. 
849, 22 Ala.App. 373. 


Ark.—New v. State, 137 S.W. 564, 
99 Ark. 142; Arkansas Cent. R. Co. 
v. Craig, 88 S.W. 878, 76 Ark. 258, 
6 Ann.Cas. 476 and note. 


Cal.—Peo. v. Soeder, 87 P. 1016, 150 
Cal. 12. 


Ga.—Washington v. Washington, 90 
S.E. 43, 145 Ga. 814; Cox v. Goodman, 
76 S:E. 357,139 Ga. 25;: Johnson. v. 
Leffler Co., 50 S.E. 488, 122 Ga. 670; 
Guggenheimer & Co. v. Gilmore, 116 
S.E. 67, 29 Ga.App. 540; Britt v. State, 
100 S.E. 796, 24 Ga.App. 324; Weeks v. 
Reliance Fertilizer Co., 93 S.H. 152, 
20 Ga.App. 498; Nelms v. State, 88 S. 
E. 917, 18 Ga.App. 92; Hays v. State, 
84 S.E. 497, 16 Ga.App. 20; Hart v. 
State, 80 S.E. 909, 14 Ga.App. 364; 
Cox v. State, 79 S.E. 909, 13 Ga.App. 
687; Murphy v. State, 79 S.E. 228, 
13 Ga.App. 431; Joyner v. State, 77 S. 
E. 9, 12 Ga.App. 217; Caswell v. State, 
63 S.B. 566, 5 Ga.App. 483; Bryant v. 
Anderson, 63 S.E. 638, 5 Ga.App. 517; 
Lunsford v. State, 58 S.E. 689, 2 Ga. 
App. 492; Dicks v. State, 58 S.E. 335, 
2 Ga.App. 192; Rouse v. State, 58 S.E. 
416, 2 Ga.App. 184; Sharpton v. State, 
57 S.E. 929, 1 Ga.App. 542. 


Hawaii.—tTerritory v. 
Hawaii 500. 


Ill.—Cunningham v. Peo., 63 N.E. 
517, 195 Ill. 550; Pardridge v. Cutler, 
104 Ill.App. 89. 


Mich.—People v. Salem, 194 N.W. 
485, 224 Mich. 114; City of Flint v. 
Stockdale’s Estate, 122 N.W. 279, 157 
Mich. 593. 


Mo.—Watson vy. Aronberg, (App.) 
15 S.W.(2d) 356; Dreyfus v. St. Louis, 
ote R. Co., 102 S.W. 538, 124 Mo.App. 


Kekipi, 24 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400. 


N.H.—State v. Davis, 144 A. 124, 83 
N.H. 435. 


N.Y.—People v. Shenk, 168 N.Y.S. 
886, 181 App.Div. 753, 36 N.Y.Cr. 235 
[aff 127 N.H. 918, 228 N.Y. 574]. 


N.D.—State v. Hazlett, 105 N.W. 
617, 14 N.D. 490. 


Okl.—Jones v. State, 202 P. 187, 20 
Okl.Cr. 233; Smith v. State, 159 P. 
S44? L2"OkT Cr. bls. 


Pa.—Commonwealth v. Myma, 123 
A. 486, 278 Pa. 505. 


S.C.—State v. 


Mitchum, 148 S.E. 


184, 150 S.C. 341; State v. Jackson, 69 
S.E. 8838, 87 S.C. 407; State v. Ander- 
son, 67 S.E. 237, 85 S.C. 229, 137 Am. 
S.R. 887. 


Tex.—Hargrove v. Fort Worth BHle- 
vator Co., (Commn.App.) 276 S.W. 426 
[rev (Civ.App.) 262 S.W. 868]; 
Shamblin v. State, 171 S.W. 718, 75 


’ 
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[§ 721] d. Questions Indicating Opinion,‘® Bias, 
or Tending To Discredit Witness'® or Counsel. 
questions asked of a witness by the presiding judge, 
or his manner of asking them, should not convey to 
the jury any intimation of his opinion upon the mer- 
its of the case,?° either as to the facts,?+ as to what 


The 


Tex.Cr. 491. 


W.Va.—Nash v._ Fidelity-Phenix 
Fire Ins. Co., 146 S.B. 726, 106 W.Va. 
672, 68 A.L.R. 101. 


Wis.—Komp v. State, 108 N.W. 46, 
129 Wis. 20. 


See cases infra notes 21-24. 


[a] Questions held not to have ex- 
pressed opinion.—(1) Where a wit- 
ness testified that, under defendant’s 
rules, it was the duty of an engineer 
to inspect his engine before starting 
on a run, although inspection by oth- 
er servants at the roundhouse was 
provided for, a question put to the 
witness by the court, “is he to put 
no faith in the inspection of the 
roundhouse?’ was not an expression 
of opinion that deceased could have 
relied on the roundhouse inspection. 
St. Louis, ete., R. Co. v. Freeman, 116 
S.W. 678, 89 Ark. 326. (2) Where it 
was important to know whether both 
parties to the contract intended to 
speculate, there was no intimation of 
opinion on the part of the court as to 
the nature of the contract by the 
question propounded to a witness for 
defendant whether it was understood . 
by plaintiff that settlement would be 
had by the payment of the difference 
in price between future cotton and the 
price of cotton at the time of the set- 
tlement, or whether it was so under- 
stood by the witness himself who was 
defendant’s agent. Anderson Vv. 
Cavanaugh & Bearden, 85 S.E. 606, 
16 Ga.App. 446. 


21. Terr. v. Kekipi, 24 Hawaii 500; 
State v. Anderson, 67 S.E. 237, 85 S.C. 
229, 137 Am.S.R. 887. See cases infra 
this note. 


[a] Questions held not to have ex- 
pressed opinion.—(1) Where the ex- 
istence of an alleged contract had not 
as yet been put in issue by the evi- 
dence of defendant, who had pleaded 
a general denial, it was not improper 
as an expression of opinion for the 
judge to ask one of the plaintiffs, 
“Were you present when the original 
contract was made?” inasmuch as up 
to that time the existence of the con- 
tract was undisputed. 
Blitch-Hverett Co., 122 S.E. 829, 32 
Ga.App. 191. (2) Where *a witness 
testified that plaintiff's husband re- 
fused to give defendant railroad com- 
pany a right of way, it was not an ex- 
pression of opinion as to such testi- 
mony for the judge to ask the wit- 
ness whether such refusal was before 
or after the construction of defend- 
ant’s railroad. Chattahoochee Valley 
Ry. Co. v. Bass, 70 S.E. 683, 9 Ga. App. 
838. (3) Where the court asked a wit- 
ness, “Do you know how he [dece- 
dent] got shot in the back of his head, 
if he was?” the question did not ex- 
press an opinion that decedent was 
shot in the back of his head. Marcus 
v. State, 99 S.H. 614, 149 Ga. 209. (4) 
In an action to recover compensation 
for personal injuries alleged to have 
been sustained by plaintiff while rid- 
ing in defendant’s motor vehicle, 
where a witness for defendant, in an- 
swer to the question whether he heard 
plaintiff request defendant to go slow- 
ly, replied that he did not know wheth- 
er it was said or not, it was not im- 
proper for the presiding judge to ask 
the witness if he did not think that 
he would remember it if plaintiff had 


Jackson v. 
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has, or has not, been proved,?? as 
, p , 


suflicieney of the evidence,?* the guilt or innocence of 
the accused,”* or even that the presiding judge has a 
fixed opinion;?° unless warranted,?® neither should 
the questions asked of a witness by the presiding 
judge, or his manner of asking them, convey to the 
jury any intimation of doubt as to the credibility of 


the witness,?7 or tend to discredit 


said it. Brooslin v. Cohn, 169 N.E. 
516, 270 Mass. 38. (5) In an action 
for damages for the depletion of the 
water in plaintiff’s well, the court’s 
question of an expert witness as to 
what caused the water to recede was 
not a comment on the facts. Patrick 
v. Smith, 134 P. 1076, 75 Wash. 407, 
48 L.R.A.N.S. 740. 


22. Cox v. Goodman, 76 S.H. 357, 
139 Ga. 25; Johnson v. Leffler Co., 50 
S.E. 488, 122 Ga. 670 [foll De Barry 
v. State, 116 S.E. 656, 30 Ga.App. 41; 
Britt v. State, 100 S.H. 796, 24 Ga. 
App. 324]; Bank of Commerce v. First 
Nat. Bank, 123 S.H. 736, 32 Ga.App. 
410; Guggenheimer & Co. v. Gilmore, 
116 S.E. 67, 29 Ga.App. 540; Weeks v. 
Reliance Fertilizer Co., 93 S.E. 152, 20 
Ga.App. 498. 


[a] Under statute, forbidding the 
presiding judge to express or inti- 
mate any opinion as to what has or 
has not been proved, the judge may 
ask witness a leading question provid- 
ed he does not intimate an opinion as 
to what has been proved. Smith v. 
State, 74 S.E. 711, 11 Ga.App. 89 (con- 
struing Penal Code [1910] § 1058). 


23. Owens v. State, 75 S.E. 519, 11 
Ga.App. 419; State v. Sandquist, 178 
N.W. 883, 146 Minn: 322; Douglas v. 
State, 199 P. 927, 19 Okl.Cr. 257; State 
v. Anderson, 67 S.E. 237, 85 S.C. 229, 
137 Am.S.R. 887. 


24. Cason v. State, 86 S.E. 644, 16 
Ga.App. 820; Owens v. State, 75 S.H. 
519, 11 Ga.App. 419; People v. Schaef- 


fers Nob. 452,0c00 Lil D0os Peo. ve 
Bernstein, 95 N.E. 50, 250 Ill. 63; 
Lacy v. State, 242 P. 296, 33 Okl.Cr. 
161; Jones v. State, 202 P. 187, 20 


OkLCr. 233. 


[a] Question held improper as ex- 
pressing opinion.—Where the _ state 
had examined a witness and elicited 
nothing to incriminate defendant, it 
was improper for the judge to ask, 
“Witness, if you don’t know anything 
more about this case than you have 
testified to, how is it that they have 
you up here as a witness? Didn’t you 
tell the officer you had purchased in- 
toxicating liquors at this place?” inas- 
much as, regardless of what the wit- 
ness might have answered, the nat- 
ural effect of the judge’s question was 
to impress the jury with the fact that 
the judge was of the opinion that the 
witness, in first testifying, had con- 
cealed the truth, and that if the truth 
were told, there would be Sufficient 
evidence to authorize a conviction. 
Murphy v. State, 79 S.H. 228, 13 Ga. 
App. 431. Questions by court tending 
to discredit witness see infra text and 
note 28. 


. 25. Caswell v. State, 63 S.H. 566, 
5 Ga.App. 483; Komp v. State, 108 N. 
W. 46, 129 Wis. 20. 


26. See infra text and note 29. 


27. Ga.—Grant v. tate, 50 S.H. 
946, 122 Ga. 740; Johnson v. Leffler 
Co., 50 S.E. 488, 122 Ga. 670; Colum- 
bus v. Anglin, 48 S.E. 318, 120 Ga. 785; 
Gordon v. Irvine, 31 S.E. 151, 105 Ga. 
144; Bank of Commerce vy. First Nat. 
Bank, 123 S.E. 736, 32 Ga.App. 410; 
De Barry v. State, 116 S.E. 656, 30 Ga. 
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to. the weight or 


him.28 Where a 
App. 41; Guggenheimer & Co. v. Gil- 
more, 116 S.E. 67, 29 Ga.App. 540; 


Britt v. State, 100 S.H. 796, 24 Ga.App. 
3824; Weeks v. Reliance Fertilizer Co., 
93 Ss. BE. 152, 20 Ga. App. 498. See Grant 
v. State, 50 S.E. 946, 122 Ga. 740 (hold- 
ing that, where on cross-examination 
a witness was asked as to whether he 
had been previously convicted of gam- 
ing, and answered that he had been 
convicted at one time, it was error for 
the presiding judge to cross-examine 
him as to whether he had not been 
convicted twice, and after the wit- 
ness Jeft the stand to explain to the 
jury that he had been under the im- 
pression that the witness had been 
twice convicted, but found that he 
had pleaded guilty once, and in an- 
other cause demanded an indictment, 
and that was the last entry the judge 
saw on the docket). 


Ill.—Pardridge y. Cutler, 104 Ill. 
App. 89; Doubet v.“Kirkman, 15 III. 
App. 622. 

Iowa.—Bierkamp v. Beuthien, 155 N. 
W. 819, 173 Iowa 436 

Ky.—Wilson vy. Wilson, 193 S.W. 7, 
14 Uksype 1 ls 

Mich.—City of Flint v. Stockdale’s 
Estate, 122 N.W. 279, 157 Mich. 593. 

Minn.—State y. Sandquist, 178 N.W. 
883, 146 Minn. 322. 


Mo.—Watson v. Aronberg, (App.) 15 
S.W.(2d) 3856; Dreyfus v. St. Louis, 


se R. Co., 102 S.W. 538, 124 Mo.App. 
N.Y.—People v. Shenk, 168 N.Y.S 
886, 181 App.Div. 7538, 36 N.¥.Cr. 235 


[aff 127 N.E. 918, 228 N.Y. 574]; Ben- 
poe v. Harris, 124 N.Y.S. 797, 68 Misc. 
OVO. 

Okl.—Lacy v. State, 242 P. 296, 33 
Okl.Cr. 161; Smith v. State, 159 P. 
941 12 Ok ECr, 51383. Koontzivan State 
139 P. 842, 10), Okl.Cr. 553,. Ann.Cas, 
1916A 689. 


Pa.—Commonwealth v. Myma, 123 
A. 486, 278 Pa. 505. 


S.C.—State -v. Mitchum, 
184, 150 S.C. 341. 


Tex.—Hargrove v. Fort Worth le- 
vator Co., (Commn.App.) 276 S.W. 426 
[rev (Civ.App.) 262 S.W. 868]. 


Va.—Mazer v. Commonwealth, 128 
S.E. 514, 142 Va. 649. 


Wash.—State v. Jackson, 145 P. 470, 
83 Wash. 514. 


“As a proposition of fact or morals, 
the judge may have been entirely jus- 
tified in disbelieving the - wit- 
ness. . but it was the right of 
the defendant to have the verdict of 
the jury thereon uninfluenced by any 
intimation, direct or indirect, from the 
court.” Bierkamp v. Beuthien, 155 N. 
W. 819, 173 Iowa 436, 440. 


[a] Questions held to have been 
proper.—(1) Hart v. Farris, (Cal. 
App.) 13 P.(2d) 790. (2) A question 
as to whether the witness in stating 
a certain distance was “guessing” 
was not improper, as merely an in- 
quiry as to whether testimony was 
based on actual measurement or mere 
approximation. Grover vy. Morrison, 


148 S.E. 


[§ 721 


witness admitted on cross-examination that his previ- 
ous testimony had been false, it was proper for the 
court to ask the witness a number of questions rela- 
tive to such testimony.”? 
presiding judge to express a doubt as to the eredibil- 
ity of a witness does not apply to a case tried without 
a jury,®° where the witness was not induced thereby 
to tegtify to anything but the truth as he knew it.** 


The rule forbidding the 


190) BP. 1078, 47 1CalsApp, 521.9 (yin 
a prosecution for the sale of intoxi- 
eating liquor, it was not improper for 
the court to ask a witness who testi- 
fied that the reputation of the prose- 
cuting witness was bad in the city in 
which witness was a member of the 
city council, which had appointed the 
prosecuting witness to the _ police 
force, how the appointment came to 
be made if the appdintee bore a bad 
reputation. State y, Stephens, (Mo. 
App.) 216 S.W. 550. (4) Questions 
asked a defendant ahd his children in 
a criminal trial by the presiding judge 
about the illiteracy of the children did 
not tend to impeach their veracity. 
State v. Ballew, 63 S.E. 688, 64 S.E. 
1019, 83 S.C. 82, 18 Ann.Cas. 569. 


[b] Questions held improper.— 
(1) After an expert had testified, it 
was error for the trial judge to ask 
him questions which intimated an 
opinion that the testimony of the wit- 
ness was improbable. Columbus v. 
Anglin, 48 S.E. 318, 120 Ga. 785. (2) 
In advance of cross-examination of a 
witness by counsel, it was improper 
for the court to examine the witness 
in a manner showing doubt as to his 
credibility. Doubet v. Kirkman, 15 
lll.App. 622. (3) Where a witness 
testified that he saw defendant in a 
certain town on a certain day, it was 
erroneous for the judge to ask the 
witness as to a conversation between 
the witness and judge.in which the 
witness volunteered the information 
that he had been mistaken in previous 
testimony to the same effect, as in- 
dicating to the jury what the presid- 
ing judge thought of the witness’ tes- 
timony. Smith v. Commonwealth, 157 
S.W. 1089, 154 Ky. 613. 


28. See cases infra this note. 


[a] Questions held improper as 
tending to discredit witness.—(i) 
While examining defendant on the 
witness stand, as to a so-called inter- 
est charge demanded of plaintiff, al- 
though the sum was not such as de- 
fendant was entitled to, the court was 
not justified in asking defendant 
whether he knew that there was a law 
in the state concerning usury, where 
there was a possibility of a mistake 
in the calculation. Kuzemka v. Greg- 
ory, 146 AVL? 109 Conny di eine a. 
prosecution for carnal knowledge of 
a female under the age of eighteen, 
where defendant’s witness, who had 
obtained affidavits from the girl and 
her mother exonerating defendant, in 
testifying to what was said and done 
in obtaining: such affidavits, was ques- 
tioned by the trial judge’ as to his 
business, which was that of a life 
insurance solicitor and had been that 
of a traveling salesman, it was im- 
proper for the court, referring to his 
previous occupation, to ask the wit- 
ness, “That was a talking trade also, 
was it?” State v. Sanaquist, 178 N. 
W. 8838, 146 Minn. 322. 


ee People v. Fr eeman, 256 I1l.App. 
30. Creel v. Creel, 43 App.D.C. 82. 
31. Stelpflug v. Wolfe, 102 N.W. 


1130, 127 Iowa 192. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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The trial judge must conduct his examination in such 
a manner as to impress the jury with the idea that 
he is entirely impartial;°? he should not ask any 
question which ténds to show bias on his part.** 


Questions reflecting on integrity of counsel. 
Where nothing has developed to warrant the action 
of the court, a presiding judge has no right to ask 
questions of a witness which reflect on the integrity 
of counsel.®* 


[§ 722] e. Effect of Improper Questions; Objec- 
tions and Review.*® The effect of an improper ques- 
tion by the court is ordinarily more serious than if 
put by counsel, and more apt to give rise to error;*® 
but a court of review will not ordinarily scrutinize 
closely the conduct of a trial judge in asking wit- 
nesses questions tending to throw light upon their 
testimony ;*7 the trial judge is in a better position 
than the reviewing court to know when the circum- 
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stances warrant or require the interrogation of wit- 
nesses from the bench;?® the presumption is that 
the liberty of the trial judge, in a criminal case, to 
examine witnesses to ascertain the truth will be im- 
partially exercised in the interests of justice;?® in 
any event, it is impossible to record the demeanor of 
the judge.*® -An abuse of the judge’s diseretion in in- 
terrogating a witness, which was prejudicial to the 
substantial rights of a party, is cause for reversal*? 
proper objection by counsel having been made*? and 
exception taken.4? An improper interrogation by 
the court is not necessarily reversible error,** if it is 
apparent from the verdict that no prejudice result- 
ed,*® if the resulting prejudice did not work substan- 
tial injustice in the consideration of the ease by the 
jury,*® or if the jury could not have come to a differ- 
ent verdict.47 There is no warrant for the reversal 
of a judgment where the testimony elicited was en- 
tirely competent.*® It is not error for the trial court 


32. U.S.—Adler v. U. S., 182 F. 464, 
104 C.C.A. 608. 


Ala.—Sparks v. State, 59 Ala. 82. 


Ark.—Sharp v. State, 10 S.W. 228, 
51 Ark. 147, 14 Am.S.R. 27. 


Ga.—Harris v. State, 61 Ga. 359; 
Epps v. State, 19 Ga. 102. 


Tll.— Peo. v. Bernstein, 95 N.E. 50, 
250 Ill. 63; Looney v. Peo., 81 Ill.App. 
370. 

Ind.—Long y. State, 95 Ind. 481. 


Iowa.—State v. Allen, 69 N.W. 274, 
100 Iowa 7. 


Ky.—Smith v. Com., 157 S.W. 1089, 
154 Ky. 618. 


N.H.—State v. Davis, 144 A. 124, 838 
N.H. 435. 


Okl.—Smith v. State, 159 P. 941, 12 
Okl.Cr. 513. 


Pa.—Commonwealth v. Del Giorno, 
154 A. 786, 303 Pa. 509. 


$.C.—State v. Jackson, 69 S.E. 883, 
87 S.C. 407. 


Tenn.—McDonald v. State, 14 S.W. 
487, 89 Tenn. 161. 


Wash.—State v. Crotts, 60 P. 403, 22 
Wash. 245. 


33. Ariz.m—Dutton v. Territory, 108 
P. 224,13 Ariz. 7. : 


Ky.—Robenson v. Turner, 251 S.W. 
857, 199 Ky. 642; King v. Common- 
wealth, 220 S.W. 755, 187 Ky. 782. 


Mont.—State v. Richardson, 222 P. 
418, 69 Mont. 400. 


N.Y.—People v. Shenk, 168 N.Y.S. 
8867131 VA ppsDiv.°753, 35 NiY-Cr, 235 
{aff 127 NE. 918, 228 N.Y. 574]. 


Pa.—Lyons vy. Pittsburgh Rys. Co., 
152 A. 687, 301 Pa. 499. 


Tex.—Donoho v. Carwile, (Civ.App.) 
214°S.Wi. 553. 


Va.—Mazer v. Commonwealth, 128 
S.B. 514, 142 Va. 649. 


Wis.—Komp v. State, 108 N.W. 46, 
129 Wis. 20. 


[a] Question held not to have in- 
dicated bias.—IJn an action against the 
stockholders of an insolvent corpo- 
ration on vendor’s lien notes of the 
corporation, where the defense was 
an agreement by plaintiffs to surren- 
der the notes for stock of the corpo- 
ration, the court by eliciting testi- 
mony that the corporation, to which 
plaintiffs had conveyed the land aft- 
er having foreclosed the liens and pur- 
chased the property, had agreed to 
sell the property for a certain price, 


did not indicate bias. Donoho v. Car- 
wile, (Tex.Civ.App.) 214 S.W. 553 [er- 
ror refused]. 


34. State v. Allen, 69 N.W. 274, 100 
Towa 7. 
35. Conduct of court generally: 


Harmless or prejudicial error in see 
Appeal and Error § 2937; Criminal 
Law § 3637. 


Objections to see Appeal and Error § 
(27; Criminal Law “§ 3332. 


36. International Forwarding Co. 
v. Horrie, 158 Ill.App. 383; Consoli- 
dated Coal Co. v. Shepherd, 112 Ill. 
App. 458. 


37. State v. Sandquist, 178 N.W. 
883, 146 Minn. 322 (holding conduct 
improper). 


38. People v. Golsh, 219 P. 456, 63 
Cal.App. 609. 


39. State v. Keehn, 118 P. 851, 85 
Kan. 765. 
40. Commonwealth v. Myma, 123 


A. 486, 278 Pa. 505, 510 (“A hostile 
form of mind cannot be recorded un- 
less the questions themselves disclose 
it; it is impossible to note either the 
inflection of the voice, the manner 
of the questioner, or what is generally 
termed the ‘atmosphere’ of the trial’). 


41. U.S.—wN. Y. Transportation Co. 
v. Garside, 157 F. 521, 85 C.C.A. 285; 
GOV er Ven OataSsy LAE a Oren een, 
450, 8 Ann.Cas. 1184 [rev 91 S.W. 41, 
6 Ind.T. 262]. 


Ga.—Murphy vy. State, 79 S.E. 228, 13 
Ga.App. 431; Ford v. State, 59 S.E. 
88, 2 Ga.App. 834 [foll Taylor v. State, 
59 S.E. 12, 2 Ga.App. 723; Rouse v: 
State, 58 S.E. 416, 2 GaApp. 184; 
Sharpton v. State, 57 S.E. 929, 1 Ga. 
App. 542]. 


Iowa.—Bierkamp v. Beuthien, 155 
N.W. 819, 173 Iowa 436; State v. Al- 
len, 69 N.W. 274, 100 Iowa 7. 


N.Y.—Dreyer v. Ershowsky, 140 N. 
Y.S. 8199156" App: Div. °27. 


Okl.—Harrison v. State, 141 P. 236, 
RUFOKECT. a4) 


Pa.—Commonwealth v. Myma, 123 
A. 486, 278 Pa. 505. 


See Holmes vy. State, 115 So. 849, 22 
Ala.App. 373, 374 (“questions put by 
the court which aSsume the prisoner’s 
guilt, or which assume the witnesses 
are testifying falsely, or which give 
to the jury the impression that the 
court has determined that the accus- 
ed is guilty, furnish a basis for a re- 
versal’); Sumter Trust Co. v. Hol- 
man, 132 S.E. 811, 134 S.C. 412 (re- 
versing on other grounds, an attack 


upon a witness’ credibility by the in- 
terrogation of the court may be set 
up as reversible error, as influencing 
the jury to resent such attack, by the 
party against whom the witness ap- 
peared); infra text and notes 42, 43. 


[a] Under statute, embodying a 
fundamental policy of the law, it is 
reversible error for the judge of a su- 
perior court to express or intimate 
his opinion as to what has, or has not, 
been proved, and such error may be 
committed by the judge in the inter- 
rogation of a witness. Jackson v. 
Blitch-Everett Co., 122 S.B. 829, 29 
Ga.App. 191 (construing Civ. Code 
[1910] § 4863); Bryant v. Anderson, 
63 S.E. 638, 5 Ga.App. 517 (construing 
Civ. Code [1895] § 4334). 


42. Peo. v. Lacoste, 37 N.Y. 192, 4 
Transcr.A. 154. 


43. See infra text and note 52. 


44 See cases infra this note; and 
notes 45-47. 


[a] Interrogation held improper 
but not sufficient to justify new trial. 
—(1) Although an extended examina- 
tion of a witness by the trial court 
was erroneous, it would not be suffi- 
cient to justify a reversal, did it not, 
in connection with other errors, but- 
tress the conclusion that appellant 
did not have a fair trial. Nash vy. Fi- 
delity-Phenix Fire Ins. Co., 146 S.E. 
726, 106 W.Va. 672, 63 A.L.R. 101. (2) 
Where, in a criminal case, the exami- 
nation of defendant by counsel left 
the evidence indefinite and conflicting 
as to some points, the action of the 
court in subjecting him to a lengthy 
examination as to such points, but 
without opening up any new subject 
or putting questions in a prejudicial 
form, did not call for a new trial, al- 
though not to be commended. People 
v. Hackett, 81 N.Y.S. 718, 82 App.Div. 
86) [aff 6TIN.E. LOSTS 175° Novr e503]. 


45. Knox v. Fuller, 62 P. 131, 23 
Wash. 34. 
46. Kuzemka v. Gregory, 146 A. 17, 


109 Conn. 117. 


47. People v. Kessler, 154 N.BH. 892, 
324 Ill. 204. 


48. Hill v.. Torpey, 46 Pa.Super. 
286. See State v. United Railways & 
Blectric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307 (after the 
witness had been examined in detail 
upon the condition of the road by 
plaintiff's counsel, in an attempt to 
show that it was bad, there was no 
error in the admission of witness’ re- 
ply to the court’s question as to the 
condition of the road, that it was 
good). 


566 [70 C.J.] 


to instruct the jury that competent evidence elicited 
by the questioning of the court is to be considered 
as if elicited by counsel.4® Where a new trial will 
be granted on other grounds, it is unnecessary for 
an appellate court to determine whether or not cer- 
tain questions by the trial court would require the 
grant of a new trial.°° 


Correction or waiver of error. Where no objection 
is made to the question asked by a judge, the matter 
cannot be successfully raised on a motion for a new 
trial;51 where the record does not show any objec- 
tion made, or exception taken, to an alleged improp- 
er question, or series of questions, by the court, 
appellant cannot rely upon such impropriety as er- 
roneous.°2. Where the court instructed the jury to 
disregard an improper question, it has been held that 
no prejudice resulted ;°* but where the questions of 
the court indicated its bias in no doubtful manner, no 
disavowal of such intention made in the charge could 
disabuse the minds of the jurors of the impression 
ereated.54 Where the court offered to rule out a 
certain examination by the court to which exception 
had been taken, but the offer was réfused and no re- 
quest made that the court instruct the jury thereto, 


49. Citizens’ 
City v. Straughn, 236 P. 119, 118 Kan. 58. 
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State Bank of Elk {juries was*insured). 


Merchants’ Bank v. Goodfel- 
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the examination was not prejudicial error;°> where 
the conduct of the presiding judge by his questions 
afforded a party just ground for a mistrial, but, 
where afterward, the court offered counsel a mis- 
trial, although upon another ground, and counsel re- 
fused to accept, there was a waiver of the right to a 
new trial.5¢ Where a court tries the case without 
a jury and asks an improper question which is strick- 
en from the record on objection, there is no preju- 
dicial error, although such might have resulted if 
the trial had been before a jury.°* 


[§ 723] f. Calling and Recalling Witnesses. A’ 


trial judge may, of his own motion, call to the stand 
witnesses who have not been called by either par- 
ty,°® against the will of either party in the further- 
ance of justice;®® or, when necessary to arrive at 
the facts, recall a witness in order ta question him 
further.*° It is within the sound discretion of the 
trial court to eall, of its own motion, an expert wit- 
ness.°1 Where there is an eyewitness to a crime for 
whose veracity and integrity the state’s attorney does 
not care to vouch, he is not obliged to call such 
witness, but the court may call him,®? and allow 


to recall the witness). 
Va.—-Snodgrass vy. Com., 17 S.E. 238, 


482. . low, 140 P. 759, 44 Utah 349. See] 89 Va. 679. 


50. Washington vy. Washington, 90] O’Connor v. National Ice Co., 4 N.Y. 


Wash.—Dunlap v. Seattle Nat. 


S.B. 43, 145 Ga. 814. 


51. Boggs v. Jewell Tea Co., 109 A. 
666, 266 Pa. 428. 


52. People v. Steinbuch, 138 N.E. 
137, 306 Ill. 441; State v. Stephens, 
(Mo.App.) 216 S.W. 550; Dreyfus v. 
St. Louis & Suburban R. Co., 102 S.W. 
58, 124 Mo.App. 585; Commonwealth 
v. Del Giorno, 154 A. 786, 303 Pa. 509. 
See Bennett v. Harris, 124 N.Y.S. 797, 
68 Misc. 503 (where the court con- 
ducts a prolonged examination of the 
witness, and the examination is such 
as to convey to the jury the impres- 
sion that in the opinion of the court 
the witness is unworthy of belief, 
counsel may note an objection, so that 
upon review upon appeal it may not 
appear that he acquiesced in such ex- 
amination). See also Appeal and Er- 
ror § 741 notes 83 [c], 84 [d]. 


53. Beebe v. Greene, 82 A. 796, 34 
R.I. 171. See Brink v. U. S., 60 F.(2d) 
231 [cert'den 53 S.Ct. 291, 287 U.S. 
667, 77 L.Ed. 575) (where upon in- 
quiring as to the identity of a person 
named with a person referred to by 
another witness, the court’s question 
was objected to and withdrawn and 
the jury ordered to disregard it, there 
was nothing improper or prejudicial 
in the incident). 


[a] Where judge in questioning 
expert witness repeated testimony of 
other experts in another case involv- 
ing the same question, there was no 
prejudice to the rights of the party 


where the court on objection caution- | 


ed the jury to ignore the testimony. 
Beebe v. Greene, 82 A. 796, 34 R.I. 171. 


54. People v. Shenk, 168 N.Y.S. 886, 
U8i App. Div. 753, 35 N.Y¥.Cri 235) [aff 
127 N.E. 918, 228 N.Y. 574]. 


55. Cincinnati Traction Co. v. Gra- 
mont, 19 Ohio App. 272. 


56. People v. Shenk, 168 N.Y.S. 886, 
181 App.Div. 753, 36 N.Y.Cr. 235 [aff 
127 NIE. 918, 228 N.Y. 56741. 


57. Lee v. Pierce, 289 P. 989, 112 
Okl. 212 (question as to whether de- 
fendant in an action for personal in- 


S. 537, 56 N.Y.Super. 410 [aff 24 N.E. 
1092, 121 N.Y. 662] (holding that it 
was not error for the court, ex mero 
motu, to call a witness over the ob- 
jections of counsel where opposing 
counsel immediately accepted him as 
their witness and concluded his exam- 
ination); Blackwood Coal Co. vy. 
James, 60 S.E. 90, 107 Va. 656, 659 
(without deciding upon the right of 
the court to do so,. ‘it has not been 
the practice in this state for the court, 
of its own motion, to call a witness in 
a@ civil case’’). 


[a] Power and duty of chancellor 
in Mississippi.—Although the duty of 
calling witnesses is in the first in- 
stance, and generally throughout, on 
counsel, this does not abrogate in that 
respect the duty and, of course, the 
power of the chancellor. Moore vy. 
Sykes’ Estate, (Miss.) 149 So. 789. 


59. Roth v. Moeller, 197 P. 62, 185 
Cal. 415; Townsend v. City of Joplin, 
123 S.W. 474, 139 Mo.App. 394. 


[a] Under the code, a party cannot 
be compelled to testify except at the 
instance of the adverse party. Mc- 
Copier Vv. Mulvihill) 1) dalty GN: YY.) 


60. U.S.—The Kawailani, 
879, 63 C.C.A. 347. 


Ill.— Lycan v. Peo., 107 Ill. 423; 
Hurd y. Lill, 26 Ill. 496. 


N.C.—State v. Lee, 80 N.C. 483. 


Ohio.—Gilhooley v. Columbus R., 
etc., Co., 20 Ohio N.P.N.S. 545. 


Tex:—Lafferty v. State, (Cr.) 35 S. 
W. 374. See Scott v. State, (Cr.) 81 
S.W. 47 (holding that, where the 
county attorney in argument stated 
that a witness never testified that 
defendant told him deceased struck 
her at the time and immediately pre- 
ceding the shooting, which defend- 
ant’s attorney contradicted, and of- 
fered to reintroduce the witness to 
prove what he had testified on the 
subject, but the jury did not indicate 
any disposition to have the witness 
recalled, the court was not required 


128 F. 


Bank, 161 P. 364, 98 Wash. 568. 


Ont.—French vy. McKendrick, [1931] 
1 Dom.L.R. 696. 


[a] Explanation of statement.—- 


acces ees v. Com., 17 S.E. 238, 89 Va. 


61. Kamahalo vy. Coelho, 24 Ha- 
waii 689; State v. Horne> 88 S.E. 433,. 
PT Ne... B87. 


[a]. From the earliest period.—Ka- 
mahalo v. Coelho, 24 Hawaii 689. 


[b] Under statute (1) the court 
had the right to appoint a handwrit- 
Ing expert. Citizens’ State Bank of 
Santa Monica v. Castro, 287 P. 559, 105 
Cal.App. 284 (construing Code Civ. 
Proc. § 1871); Christina v. Cusimano, 
52 So. 157, 125 La. 1056 (construing 
Code Pract. art 442). (2) Under Code 
Pract. art 442, providing that experts 
may be appointed whenever the court 
deems them necessary in order to ob- 
tain information, auditors and judi- 
cial arbitrators are included. Crich- 
ton v. Krouse, (La.App.) 150 So. 448. 


62. U.S.—Litsinger v. U. S., 44 FB. 
(2a) 45. 


Fla.—Morris v. State, 130 So. 582, 
100 Fla. 850; Brown v. State, 108 So. 
842, 91 Fla. 682. 


Ill.—People v. Schaeffer, 187 N.E. 
452, 353 Ill. 509; People v. Rongetti, 
176 N.E. 298, 344 Ill. 278; People v. 
Rotello, 171 N.E. 540, 339 Ill. 448; Peo. 
v. Dascola, 153 N.B. 710, 322 Ill. 473; 
People v. Cardinelli, 180 N.BE. 355, 297 
Ill. 116; People v. Baskin, 98 N.B. 
957, 254 Ill. 509; Carle v. Peo., 66 N.E. 
32, 200 Ill. 494, 98 Am.S.R. 208. 


Tex.—Pugh v. State, 151 S.W. 546, 
69 Tex.Cr. 357. \ 


Va.—Pendleton v. Commonwealth, 
109 S.H. 201, 131 Va. 676. 


[a] Tllustration of proper use of 
rule,—“‘The evidence of the three wit- 
nesses called and examined by the 
court proved the government’s case in 
every detail except the identity of ap- 
pellants. This the witnesses denied, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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cross-examination by both sides,** such cross-exami- 
nation to be limited to the issues involved and kept 
The rule should not. be ex- 
tended to inelude a witness who was not present at 
The ealling of a wit- 
ness as the court’s witness,°® either for or against a 
prisoner,®? is always within the discretion of the 
court; the court’s diseretion in calling a witness up- 
on the request of the state’s attorney should be ex- 
ercised with great care;°* the trial judge should not 
adopt the practice except where it is shown that oth- 
erwise there may be a miscarriage of justice;®® 
some showing should be made to the court, in the ab- 
sence of the jury, to justify the court in calling wit- 
nesses as its, rather than as the government’s wit- 
Although no such showing was made, 


within proper bounds.*# 


the commission of the crime.*®® 


nesses.‘° 


and they further stated they were not 
acquainted with appellants. If there 
was ever a time when witnesses need- 
ed to be vigorously cross-examined 
with a very wide latitude, it was then. 
eels Had the government called 
and used them as its own witnesses, 
it would have been precluded from 
cross-examining and impeaching them 
except in case of surprise; but the 
government was apparently in no po- 
sition to claim a surprise, for the evi- 
dence shows that the witnesses, previ- 
ous to testifying, stated to the gov- 
ernment’s officers that they would not 
identify appellants unless pardons 
were granted the witnesses.’’ Lit- 
singer v. U. S., 44 F.(2d) 45, 47. Im- 
peachment of own witness generally 
see infra §§ 991-999. 


Calling unfavorable witness 
criminal proceeding generally 
Criminal Law § 2137. 


63. Brown v. State, 108 So. 842, 91 
Fla. 682; People v. Schaeffer, 187 N. 
HB. 452, 353 Ill. 509; People v. Rotello, 
171 N.E. 540, 339 Ill. 448; People v. 
Dascola, 153 N.E. 710,322) 11. 473. 
Peo. v. Cardinelli, 130 N.E. 355, 297 
Ill. 116; Carle v. Peo., 66 N.H. 32, 200 
Ill. 494,° 938 Am.S.R. 208; Pugh v. 
State, "151 ‘S/W.°546, 69 'Tex-Cr. 357; 
Clark v. Com., 18 S.E. 440, 90 Va. 360 
[foll Hill v. Com., 14 S.E. 330, 88 Va. 
633, 29 Am.S.R. 744]. See People v. 
Cummings, 170 N.E. 750, 338 Ill. 636; 
Peo. v. Rardin, 99 N.B. 59, 255 Ill. 9, 
Ann.Cas.1913D 282 (in both cases wit- 
ness whose name was indorsed upon 
indictment); Peo. v. Limeberry, 131 
N.E. 691, 298 Tll. 355 (witness to an 
incident preceding the crime). 


64. People v. Schaeffer, 187 N.E. 
452, 353 111. 509; People v. Dascola, 
153 N.E. 710, 322 Ill. 473. See People 
v. Johnson, 165 N.E. 235, 333 Ill. 469 
(in a prosecution for burglary, it was 
erroneous for a court witness who 
testified that she did not buy a radio, 
alleged to be stolen, from defendant, 
to be cross-examined as to statements 
that she had said she did and to be 
impeached by witnesses contradicting 
her answers, the effect of which was 
merely to get before the jury her un- 
sworn statement that she had bought 
the radio from defendant). 


[a] .Cross-examination and im- 
peachment held erroneous.—Where a 
witness was called to testify to a 
shooting, it was erroneous to perinit 
her to be questioned as to sexual in- 
tercourse with deceased and to be im- 
peached because of statements at 
variance with testimony. People vy. 
Dascola, 153 N.E. 710, 322 Ill. 473. 


in 
see 


: 65. People v. Johnson, 165 N.E. 
235, 333 Ill. 469; People v. Clemin- 
son, 95 N.H. 157, 250, Ill. 135. See 


People v. Cummings, 170 N.E. 750, 338 
, 


Li 


WITNESSES 


Ill. 686; People v. Rardin, 99 N.H. 59, 
255 Ill. 9, Ann.Cas.1913D 282. (both 
holding it proper for the court to call 
as witness one whose name was in- 
dorsed upon the indictment); People 
v. Limeberry, 131 N.E. 691, 298 Ill. 
355 (witness to an incident preceding 
the crime, but whose testimony did 
not differ from that of the other wit- 
nesses); People v. Fox, 110 N.E. 26, 
269 Ill. 300 (holding it proper for the 
court to call as its witness one so con- 
nected with the affair in question as 
to make his testimony essential); 
Hill v. Com., 14 S.E. 330, 88 Va. 633, 
29 Am.S.R. 744 [foll Clark v. Com., 
18 S.E. 440, 90 Va. 360] (witness pres- 
ent at transaction or name on indict- 
ment). 


[a] In prosecution of members of 
organization for conspiracy, it was 
proper to call business agents of the 
organization. People v. Curran, 121 
Dea 637, 286 Ill. 302 [aff 207 Ill.App. 

64]. 


pee Hirschfeld v. U. S., 54 F.(2d) 


[a] Refusal of court to call wit- 
ness held proper.—Where counsel de- 
sired a certain witness called with 
the expectation that he would deny 
placing liquor on premises, and upon 
denial that he had stated to others 
that he had done so, the rejected tes- 
timony of these others would then be 
admissible on rebuttal, but such tes- 
timony would not tend to establish 
that the proposed witness had done 
so, and would merely impeach him, 
and there would still be lacking any 
evidence to show that he had in fact 
placed the liquor there, denial of 
which act on the part of the proposed 
witness the court had heard on the 
motion to suppress, the court’s re- 
fusal to call the proposed witness was 
puoper. Hirschfeld v. U. S., 54 F.(2d) 


67. Morris v. State, 130 So. 582, 100 
Fla. 850; Brown v. State, 108 So. 842, 
91 Fla. 682. 


68. People v. Dascola, 153 N.B. 710, 
322 Ill. 472; People v. Cardinelli, 130 
NEY 3553! 297 Tt 16) ill iv. Comey, 14 
S.E. 330, 88 Va. 633, 29 Am.S.R. 744. 


[a] Calling of witness by court 
held proper.—Where an eyewitness to 
the crime had not appeared before the 
grand jury and had refused to be in- 
terviewed by the state’s attorney, the 
court was justified in calling the wit- 
ness as the court’s witness. Pendle- 
ton v. Commonwealth, 109 S.E. 201, 
131 Va. 676. 


69. People v. Schaeffer, 187 N.E. 
452, 353 Ill. 509; People v. Rotello, 
171 N.E. 540, 339 Ill. 448; People v. 


Johnson, 165 N.E. 235, 3338. Ill... 469: 
People v. Dascola, 153 N.E. 710, 322 
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where there was nothing in the examination that 
could not have been brought out on direct examina- 
tion had the witness been examined as a government 
witness, and where he was in fact so examined and 
cross-examined, there was no prejudicial error.™1 Al- 
though the calling of a witness and his examination 
were both improper, where defendant’s guilt is be- 
yond question, the error is not ground for reversa 


[§ 724] 9. Examination by Jurors. 
proper for a juror to ask questions of a witness,’* 
if permitted to do so by the court;** but the court 
may, in the exercise of a sound discretion, refuse to 
allow a juror to examine a witness*® at all.7° 
privilege should be exercised with great care, under 
the strict admonition of the trial judge, as a danger- 
ous practice and one not to be encouraged.*7 On the 


1,72 


It may be 


The 


Tll. 478; Peo. v. Cardinelli, 130 N.B. 
BI): eee fae as Ks : 


[a] Calling of witness by court 
held proper.—(1) Relative of defend- 
ant. Peo. v. Dascola, 153 N.E. 710, 322 
Ill. 473. (2) Friend and associate of 
defendant. People v. Rardin, 99 N.E. 
59, 255 Ill. 9, Ann.Cas.1913D 282. (3) 
Business associate and friendly wit- 
ness at former trial. People v. Fox, 
110 N.E. 26, 269 Ill. 300. (4) Person in- 
dicted with defendant but not on trial. 
People v. Cardinelli, 130 N.H. 355, 297 
Ill. 116; Peo. v. Curran, 121 N.E. 637, 
286 Ill. 302 [aff 207 Ill.App. 264]. (5) 
Person arraigned with defendant but 
who withdrew his plea of not guilty 
and pleaded guilty. People v. Cardi- 
nelli, supra. (6) Witness who in 
statements to the prosecutor contra- 
dicted previous testimony for the 
state by the witness at former trials 
and before the coroner. People v. 
Rongetti, 176 N.E. 298, 344 Ill. 278. 
(7) Person under sentence of death 
for another crime. People v. Cardi- 
nelli, supra. 


70.. Fournier v. U. Si, 58 EF. (2d)3 
[cert den 52 S.Ct. 647, 286 U.S. 565, 
76° L.Ed. 1297]. 


71. Fournier v. U. S., supra. 


72. People v. Cleminson, 95 N.E. 
LOMA DOF Us, Bohs 


73. Boggs v. Jewell Tea Co., 109 A. 
666, 266 Pa. 428. See cases infra this 
section. 


_ [a] It is not error for a juror to 
interrogate a witness where it is clear 
that such interrogatory is propounded 
in good faith and for the purpose of 
eliciting facts overlooked by counsel. 
te v. Little, 268 P. 221, 131 Okl. 
oad. 


74. State v. Sickles, 286 S.W. 432, 
220 Mo.App. 290. 


75. People v. Knapper, 245 N.Y.S. 
245, 230 App.Div. 487. 


[a] To what extent, under circum. 
stances peculiar to trial of each cause, 
questions should be permitted by 
jurors is a matter that should be left 
to the discretion of the trial court. 
People v. Knapper, 245 N.Y.S. 245, 230 
App.Div. 487. 


76. State v. Sickles, 286 S.W. 432, 
220 Mo.App. 290, 298. 


“A. juror is not selected for the pur- 
pose of asking questions. He is not 
expected to take the place of counsel 
in’ the” ‘trial of a “case4 eState ine 
Sickles, supra. 


77. White v. Little, 268 P. 221, 131 
Okl. 132, 134. 


“Generally jurors are not familiar 
with the rules governing the admis- 
sion of evidence, and in the very na- 
ture of such a situation counsel quite 
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other hand, it has been held that any member of a 
jury has a right during the examination of a witness 
to ask any competent, pertinent question,’® and that 
the practice should be encouraged in the interests of 
justice;*® in the absence of objection, it is not the 
province of the court to intervene and stop jurors 
from asking questions where the questions are caleu- 
lated to elicit relevant facts and aid the jury in un- 
derstanding the issues.°° After a jury has retired 
to consider their verdict, they have a right to return 
to the courtroom and ask that a witness “who has tes- 
tified be recalled, if he is present or to be secured con- 
veniently, and in the presence of the court, the par- 
ties to the case, and their attorneys, ask the witness 
any pertinent, competent question relating to mat- 
ters brought out on his examination.*? <A juror has 
no more right to ask an incompetent or irrelevant 
question than has counsel.*? Jurors should not be 
permitted to interrupt the evidence with unnecessary 
questions. *? 


Objections and review.°4 On the one hand, it has 
been held that where counsel did not object to an ir- 
relevant, leading, or improper question by a juror, 
counsel cannot raise the objection upon appeal;*° on 


the other hand, it has been held that when the court’ 


permits a juror to ask questions, the juror, to some 


naturally will’ hesitate to object to a 87. 
question propounded by a juror, even 
though it may be incompetent, and 
this practice is so dangerous to the 
rights of the litigant that) we cannot 
encourage the practice.” White v. 
Bittle, 268 Ps 221,'131 Ol) 132, 134 
[quot People v. Knapper, 245 N.Y.S. 
245, 251, 230 App.Div. 487]. 


78. Miller v. Commonwealth, 222 
S.W. 96, 188 Ky. 435. 


739. Stamp v. Commonwealth, 253 
S.W. 242, 246, 200 Ky. 133. 


[a] 


fendant, 
ance, don’t you?” 
replied, “I do,” 


WITNESSES 


O’Nellion v. 
853, 122 Cal.App. 329; White v. Little, 
268.Pe al, Lot Ok. 132: 

Irregularity in questioning by 
juror held not ground for reversal.— 
Where, in an action for damages for 
a juror asked de- 


Haynes, 


personal injuries, 
“YiOUS Garry. 
to which defendant 
probably before his 
counsel had an opportunity to object, 
and question and answer were strick- 
en out and the jury admonished to 
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extent, represents the court and the court should see 
to it, without the necessity of objection by counsel, 
that no improper questions are asked.*® The obliga- 
tion rests upon the party complaining of a juror’s 
questions to show that his rights were prejudiced.*? 


[§ 725] 10. Answers’*—a. Form’® Generally. 
Strict formality in the answers of a witness is not 
necessary;°° it is sufficient if the point in question 
is substantially established by his testimony.®t A 
witness may not, however, answer a question by 
adopting the answer of another witness;°? and a wit- 
ness who is interrogated as to certain facts must 
state the facts, and cannot answer by merely refer- 
ring to an official report which he has made.®* Al- 
though an answer stricken by the trial court as a de- 
parture from the formal method pursted in the exam- 
ination of witnesses on a particular question in a cer- 
tain proceeding might properly have been permitted 
to stand, some discretion must be permitted the tri- 
al court in such a ease.94 


Categorical answers.°® Where questions are not 
susceptible of such answers, it is not error for the 
court to permit answers that are not categorical.®*® 
Where questions require explicit answers, directing 
a witness to answer yes or no or that he does not re- 


9 P.(2d) | 224 Pa. 610]. -(3) In a prosecution 
for fraudulent registration, where a 
witness had stated that there was a 
registration on certain days in all the 
election precincts of the city, and his 
attention was then called to the pre- 
cincts by number, it was unnecessary 
for the witness to repeat ‘election’ 
whenever he mentioned the precinct 
in which the offense was alleged to 
have been committed. State y. Tier- 
nan, 122 S.W. 728, 223 Mo. 142. 


[b] Departure from usual method. 


liability insur- 


“Tt is often necessary to a fair un- 
derstanding of the issues that jurors 
ask questions of the witnesses.” 
Stamp v. Commonwealth, supra. 


80. Louisville Bridge & Terminal 
©6-on.\ Brown,, 277. S:.W., 220,211 Ky. 
176. 


81. Miller v. Commonwealth, 222 S. 
W. 96, 188 Ky. 435. 


Recpeniug case generally for re- 
ception of evidence after submission 
to jury see Trial § 184. 


82. Louisville Bridge & Terminal 
Cove rorown,, 217 S:.W. 320) 201 Keyes 
176. 

83. Pacific Improvement Co. vv. 


Weidenfeld, 277 F. 224 
84 Conduct of jury generally: 


Harmless or prejudicial error see Ap- 
peal and Error § 2933. 


Objections to see Appeal and Error § 
764; Criminal Law § 3332. 


85. Louisville Bridge & Terminal 
Co. v. Brown, 277 S.W. 320, 211 Ky. 
176; Stamp v. Commonwealth, 253 
S.W. 242, 200 Ky. 133. See also Ap- 
pans Error § 741 notes 83 [m], 
84 [d]. 


86. State v. Sickles, 286 S.W. 432, 
220 Mo.App. 290. 


[a] Counsel need not take risk of 
offending juror and prejudicing him 
against counsel’s case in order to 
save the point for review. State v. 
Sickles, 286 S.W. 432, 220 Mo.App. 290. 


disregard the latter, the irregularity 
was not a ground for a new trial 
where there was no reasonable proba- 
bility that defendant was prejudiced 
thereby. O’Nellion v. Haynes, 9 P. 
(2d) 853, 122 Cal.App. 329. 


88. Cross references: 


As binding on party calling witness 
see infra § 991 et seq. 


Of skilled observers and experts see 
Evidence §§ 808-812; Trial § 219. 


On cross-examination see infra §§ 848, 
849. 

Privilege of refusing see infra § 869 
et seq. 


89. Of responsive answer see infra 
§ 726. 


90. Rome R. Co. v. Sullivan, Cabot 
& Co., 14 Ga. 277. See cases infra 
this note. 


[a] Use of colloquialism or ab- 
breviation.—(1) “To tell you the 
truth,” as used by a witness in her 
answer, was a mere colloquialism, ex- 
pressing the fact that she might wish 
to conceal what she admitted were 
she not required to disclose it; and 
there was no error in the court’s re- 
fusal to exclude that part of the state- 
ment. Poellnitz v. State, 55 So. 1028, 
1 Ala.App. 121. (2) In an action 
against a railroad company, it did not 
detract from, or weaken, the evidence 
that witnesses referred to defendant 
by a popular abbreviation, instead of 
its full corporate name, and were so 
understood by the jury. Hunt v. 
Philadelphia & R. Ry. Co., 73 A. 968, 
224 Pa. 604 [motion denied 73 A. 970, 


—In a drainage proceeding, where a 
witness, upon being asked how mucha 
farm was worth after the establish- 
ment of a drainage ditch, answered 
that it was worth a certain sum less, 
and the answer was stricken as a de- 
parture from the usual method of 
such testimony in that it failed to 
state the value of the farm after the 
establishment of the ditch, the trial 
court might properly have allowed the 
answer to stand, where the witness 
had stated the previous value of the 
land. Larson v. Webster County, 130 
N.W. 165, 150 Iowa 344. 


91. Rome R. Co. v. Sullivan, Cabot 
& Co., 14 Ga. 277. 


92. Eddy v. Lowry, (Tex.Civ.App.) 
24 S.W. 1076. 


93. Murray v. Great Western Ins. 
COT veo ee WN eon) osiles 


94. Larson v. Webster County, 130 
N.W. 165, 150 Iowa 344. 


95. Answer including explanation 
see infra § 730. 


96. Pullman Co. vy. Vanderhoeven, 
107 S.W. 147, 48 Tex.Civ.App. 414. See 
Texas Cent. R. Co. v. Wheeler, 116 
S.W. 88, 52 Tex.Civ.App. 603 (where a 
plaintiff suing for personal injuries 
had the right to refuse to submit to a 
personal examination; the court’s re- 
fusal to compel a young girl to answer 
yes or no, before consulting her fa- 
ther who was in the courtroom, to a 

question as to whether she would 


subtle to an examination of her 


wounds, was not error). 
ee ee A ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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member is not error.®7 


[§ 726] b. Responsiveness®S—(1) Generally. An 
answer not responsive to the question asked, may be 
stricken on objection,?® among other instances! the 
propriety of particular answers having been held to 
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to such inquiries as those directed to the fact of 


depend upon whether they are or are not responsive 


97. Commonwealth vy. Belenski, 


176 N.EB. 501, 276 Mass. 35. 
98. Cross references: 


Control of examination by court see 
supra §§ 6438-647. 


Depositions § 369. 


Voluntary statement of witness not 
responsive to question see infra § 
741. 


99. U.S.—Pilot Life Ins. 
Wise, 61 F.(2d) 481. 


Ala.—Alabama Great Southern R. 
Co. wv. YountMsti So 73% 165) Ala.1537 5 
Fleming v. Lunsford, 50 So. 921, 163 
Ala. 540; Jones v. State, 47 So. 100, 
156 Ala. 175; C. H. Gilliland &‘Son v. 
Martin, 42 So. 7, 149 Ala. 672; Sloss- 


Cone Vv. 


Sheffield Steel, etce., Co. v. Smith, 40 
Son oil 

Colo.—Mayhew v. Glazier, 189 P. 
843, 68 Colo. 350. 

Ill.—Aurora v. Plummer, 122 Ill. 
App. 143. 

Iowa.—Murray v. Walker, 48 N.W. 


1075, 83 Iowa 202. 


Ky.—Georgetown Water, etc, Co. 
v. Neale, 125 S.W. 293, 1387 Ky. 197. 


Md.—James L. Kernan Co. v. Cook, 
159 A. 256, 162 Md. 137. 


Mont.—Lisker y. O’Rourke, 
416, 755, 28° Mont, 129. 


Neb.—O’Donnell v. Chicago, ete., R. 
Co., 91 N.W. 566, 65 Neb. 612; Chicago, 
Reg: Pau Cove Sturey, 75 N.W. 
Bat,ub> Neb.) 13:7. 


N.J.—State v. Skillman, 70 A. 83, 
76 N.J.Law 464 [aff 76 A. 10738, 77 N. 
J.Law 804]; Guild v. Aller, 17 N.J. 
Law 310. 


N.C.—State v. Stancill, 100 S.H. 241, 
178 N.C. 683. 


Tex.—Gate City Roller Rink Co. v. 


Ta Ps 


McGuire, (Civ.App.) 112 S.W. 436; 
ses v. Lumpkin, (Civ.App.) 53 S. 
. 865. 


Wis.—Koenig v. Koenig, 123 N.W. 
130, 104 Wis. 618; Seivert v. Galvin, 
113 N.W. 680, 133 Wis. 391. 


See cases infra notes 2-60. See also 
Criminal Law § 2203; Trial § 219. 


[a] Question calling for descrip- 
tion.—An answer which is mere opin- 
ion is not responsive to a question 
ealling for descriptive testimony. 
Conlin ‘v. Osborn; 120 P: 755, °161-Cal. 
659; .Fowlie v. McDonald, Cutler & 
Co., 82 A. 677, 85 Vt. 438. 


[b] Answers held sufficiently re- 
sponsive.—Texas, etc., R. Co..v. Cou- 
tourie, 135 EY 7465, “68> C.ClLAL F177: 
Louisville, ete., R. Co. v. Stewart, 29 
So. 562, 128 Ala. 313; Lett v. State, 27 
So. 256, 124 Ala. 64; Smith v. Gaffard, 
83 Ala. 168; Arkadelphia Lumber Co. 
v. Asman, 107 S.W. 1171, 85 Ark. 568; 
Kimie v. San Jose-Los Gatos In- 
terurban Ha, ©o. 104. 302 156" Cal, 
273; People v. Harlan, Gore: 9, 133 Cal. 
16; Tanner v. Harper, 75 PB. 404, 32 
Colo. 156; Riddle v. Gibson, 29 App.D. 
C. 237; Knight v. State, 95 S.E. 679, 
148 Ga. 40; Tift v. Jones, 3 S.H. 399, 
77 Ga. 181; Morello v. People, 80 N.E. 
908. 226 Ill. 388; Knickerbocker Ice 
Co. v. Gray, 84 N.B. 341, 171 Ind. 395; 
Hammond, ete. Electric R. Co. v. 
Antonia, 83 N.E. 766, 41 Ind.App. 335; 
Maryland, ete., R. Co. v. Brown, 71 A. 
1005, 109 Md. 304; Piper v. Boston, 
ete., RK. Co, 12 A. 1024,'°75 N.Be 228; 


Plummer v. Ossipee, 59 N.H. 55; 
Streeter v. Sawyer, 28 N.H. 555; 
© Hagan ova Dillonse WG _aiNsWere 170) 
Bischoff v. New York Hl. R. Co., 18 
N.Y.S. 865, 61 N.Y.Super. 211 [aff 33 
IN; ES OTS aloe Niece Ges Van Doren 
wv. Jelliffe, 20 N.Y.S. 686, 1 Mise. 354; 
Bump vy. Cooper, 26 P. 848, 20 Or. 527; 
Robinson v. Morris & Co., 73 A. 611, 
80) Rl Lees, eOUSTOM meEC nik (COL Ve 
Patton, (Tex.) 9 S.W. 175; Houston, 


etc., R. Co. v. Lee, (Civ. App.) 123 S.W. 
154 [rev 133 S.W. 868, 104 Tex. 82]; 
International, ete, R. Co. v. Collins, 
75 SW. 814, 33 Tex.Civ.App. 58; Jor- 
dan v. Young, (Tex.Civ.App.) 56 S.W. 
762; Western Union Tel. Co. v. Drake, 
SISt ASH Wh, Obl n Le vexaCitve Dress O10 ls 
Wallace v. Byers, 38 S.W. 228, 14 Tex. 
Civ.App. 574; Galveston, etc., R. Co. 
v. Duelm, (Civ.App.) 23 S.W. 596 [aff 
25 S.W. 406, 86 Tex. 450]; Galveston, 
ete., R. Co. v. Wesch, (Tex. Civ. App.) 
21 S.W. 62 [aff 21 S.W. 313]; Carpen- 
ter v. Gibson, 73 A. 1030, 82 Vt. 336; 
Colclough vy. Niland, 382 N.W. 119, 68 
Wis. 309. 


[ec] Answers held not, responsive. 
—Alabama Great Southern R. Co. v. 
Yount, 51980." 737, 165 2Ada.253'7.) SBin= 
mingham R., ete., Co. v. King, 42 So. 
612, 149 Ala. 504; C. H. Gilliland & 
Son v. Martin, 42 So. 7, 149 Ala. 672; 
Alabama Steel, etc., Co. v. Wrenn, 34 
So. 970, 186 Ala. 475; Birmingham R., 
etc., Co. v. Jackson, 34 So. 994, 136 Ala. 
279; Nalls v. State, 95 So. 591, 19 Ala. 
Apps L&6sedy (SS. Oil, ete. .Co ve «Belk, 
96 P. 901, 153 Cal. 781; Nixon v. Good- 
win, 85 P. 169, 3 Cal.App. 358; Craw- 
ford v. Birkins, 66 P. 687, 16 Colo.App. 
532; Fellows-Kimbrough v. Chicago 
City Ry: wowed NEES 99 22. oe 
[rev 190 Ill.App. 17]; Barnes v. Dan- 
ville St. R., ete., Co., 85 N.HE. 921, 235 
Til; 566; 126 ‘AmiSiR. 2375 ‘Pence’ v. 
Waugh, 34 N.H. 860, 135 Ind. 143; 
Union L. Ins. Co. v. Jameson, 67 N.E 
199, 31 Ind.App. 28; Chicago, etce., R. 
Co. v. Hoover, 64 S.W. 579, 3 Ind.T. 
693; Ridler v. Ridler, 72 N.W. 671, 
103 Iowa 470; Irlbeck v. Bierle, 50 N. 
W. 36, 84 Iowa 47; Story v. Chicago, 
etc., R. Co., 44 N.W. 690, 79 Iowa 402; 
Chicago, K. & W. R. Co. v. Muller, 
25 P. 210, 45 Kan. 85; Georgetown Wa- 
ter, Gas, Electric & Power Co. v. 
Neale, 125 S.W. 293, 187 Ky. 197; Bal- 
timore Safe Deposit, etc., Co. v. Berr Wis 
49 A. 401, 407, 93 Md. 560; Angell v. 
Loomis, ~55 WNW. 10087 49 Mich. 5; 
Williams v. Williams, 46 N.W. 734, 82 
Mich. 449; Gricus v. United Rys. Co. 
of St) ous, 237 0S.Wi. 763,42 92) Mo: 
5382; Wernet v. Karutz, 124 N.Y.S. 
1041, 140 App.Div. 114; Link v. Shel- 
don, 18 N.Y.S. 815 [aff 32 N.H. 696, 136 
N.Y. 1]; Krey v. Schlussner, 16 N.Y.S. 
695; Barrelle v. Pennsylvania R. Co., 
4 N.Y.S. 127 [aff 24 N.B! 1099, 121 N.Y. 
697]; Harnickell v. Parrott Silver, 
etc Min. OO, 5 IN. Yoo. lla, Lyollv.oup: 
75 [rev on other grounds 22 N.E. 1079, 
117 N.Y. 644, 2 Silv.App. 456]; Hille- 
sum v. New York, 4 N.Y.S. 806, 56 N. 
Y.Super. 596; Malcolm v. Metropoli- 
tam El RR. Co, 13 NTY:S.7263, Jackson 
v. Steele, (Tex.Commn.App.) 57 S.W. 
(2d) 95 [aff (Civ.App.) 37 S.W.(2d) 
762]; North Texas Nat. Bank vy. 
Thompson, (Tex.Civ.App.) 23 S.W. 
(2d) 494 [Laff (Commn.App.) 37 S.W. 
(2d) 735]; Hambleton v. Southwest 
Texas Baptist Hospital, (Tex.Civ. 
App.) 172 S.W. 574; Gate City Roller 
Rink Co. v. McGuire, (Tex.Civ.App.) 
112 S.W. 486; Walker v. Dickey, 98 S. 
W. 658, 44 Tex.Civ.App. 110; Sherman 
@il, etc, Co:-v. Dallas Oil, ‘ete, ‘Co., 


observation by the witness ;? 
the witness’ observation ;* 
the witness’ knowledge of certain facts;° time of ac- 
quiring it;® the reason for having such knowledge‘ 


the circumstances of 
the witness’ presence ;* 


(Tex.Civ.App.) 77 S.W. 961; Smith v. 
State, (Tex.Cr.) 99 S.W. 100; Brown v. 
Hall, 7 S.H. 182, 85 Va. 146. 


Necessity of previous objection to 
question see Trial § 221 text and notes 
14, 15: 


1. See supra note 99. 
2. See cases infra this note. 


[a] That witness could not see a 
certain condition was not responsive 
to a question as to whether witness 
saw such condition. Sutton v. Penn,. 
238 IllLApp. 182. Statement as ‘ex- 
planation of answer see infra § 730. 


[b] Other answers held not re- 
sponsive.—(1) In answer to a ques- 
tion as to whether the witness had no- 
ticed a person’s condition as to being 
under the influence of liquor, the an- 
swer “T think that he was” was unre- 
sponsive. Rangenier v. Seattle Elec- 
tric Co., 100 P. 842, 52 Wash. 401. (2) 
In answer to a question as to whether 
the witness had noticed a certain sit- 
uation with respect to the water con- 
ductor on defendant’s premises since a 
certain examination by the witness, 
his answer that “it looks like a new 
conductor” was not responsive. 
Burke v. Kellough, 126 N.E. 787, 235 
Mass. 405. 


3. suate vy. Alien, 9131 Pata 1228 
Idaho 772 (where a witness was asked 
under what circumstances he saw de- 
fendant and replied that the porter at 
his house “pointed him out to me and 
told me to be careful of him” it was 
not error to refuse to strike out the 
answer as unresponsive). 


4 State v. Dengel, (Mo.) 248 S.W. 
603 (an affirmation followed by a 
voluntary statement as to what was 
said at the time by complainant was 
not responsive). 


5. See cases infra this note. 


fa] Answer purporting to state 
such knowledge is not responsive to 
a question as to whether or not the 
witness has certain knowledge. Tyler 
Vv. Moore, 226 P. 448, 111 Or. a Mec- 
Caull- ®insmore Co. v. Heyler, 203 N. 
W. 565, 48 S.D. 211; Hertzog v. Star 
Logging Cor 131 Pe 806, 73 Wash. 197. 


[b] Other answers held not re- 
sponsive.—Supreme Lodge K. L. H. v. 
Baker, 50 So. 958, 163 Ala. 518; Ander- 
son v. Patten, 137 N.W. 1050, 157 Iowa 
23; Baxter v. Patenaude, 78 A. 625, 

382 R.I. 197; Sheldon vy. Wilbur, SAS 
631, 32 RT. 192. 


[c] Answers held sufficiently re- 
sponsive.—Sterling v. Frick, 86 N.E. 
65, 87 N.E. 237, 171 Ind. 710; Murphy 


vy. Blectric Park Amusement Co., 241 
S.W. 651, 209 Mo.App. 638. 
6. Rudolph v. Price, (Tex.Civ. 


App.) 146 S.W. 1037 (witness’ answer 
that he first learned of a certain fact 
when a certain person told him of 2 
it was irresponsive and properly ex- 
cluded). 


7. See cases infra this note. 


[a] Answer held sufficiently re- 
sponsive.—Pellette v. Mann Auto Co., 
220 Ps 1067,51465 Kan. 6. 


[b] Answers held not responsive. 
—(1) Feore v. Trammel, 102 So. 529, 
212 Ala. 325. (2) Ina criminal pros- 
ecution, the anSwer of a witness to 
the question of defendant’s counsel 
as to how he came to recollect certain 
dates, that it was because he knew 
“you lawyers would have an alibi 
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or for the lack of it;8§ the circumstances of an oc- 


currence in question;® the time 


rence,'® unless such inquiry as to time is not mate- 
rial to the question;11 the effect of a certain occur- 


rence or circumstance;!2 whether 
is not responsive to an inquiry as 
son,’ his identity,1* appearance,*® 


framed up for him, and I fixed for it” 

was improper as unresponsive. Hous- 

ory State, 222 S.W. 240, 87 Tex.Cr. 
96. 


8 State v. Truba, 93 A. 293, 88 Vt. 
557 (in a prosecution for the illegal 
sale of intoxicating liquor, where a 
witness, asked how long he usually 
stayed at defendant’s place and re- 
plying that he did not know, was then 
asked why he did not know and re- 
plied in substance that he might have 
had so much to drink he could not re- 
member, the answer was responsive). 


9. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—Di Rienzo v. Goldfarb, 153 
N.E. 784, 257 Mass. 272; Mannix v. 
Portland Telegram, 297 P. 350, 300 P. 
350, 136 Or. 474. : 


[b] Answer held not responsive.— 
Hanson v. Pauson, 143 P. 73, 25 Cal. 
App. 169. 


10. See cases infra this note. 


[a]. Answers held sufficiently re- 
sponsive.—(1) State v. Hill, 126 P. 
41, 46 Mont. 24. (2) Examination of 
books. Sprague v. State, 181 N.E. 
507, 203 Ind. 581. 


11. Griffis v. Payne, 47 S.W. 973, 
92 Tex. 293 (holding that, where a 
witness was asked if he saw a certain 
person on a certain day, and, if so, 
to state the circumstances of the 
meeting, and replied that he did not, 
but saw him the day following, and 
stated the circumstances, a motion to 
strike from the answer the circum- 


stances recited, as not responsive, was |, 


properly overruled). 
12. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—(1) Effect of construction 
of railroad on property. Johnston v. 
Manhattan R. Co., 14 N.Y.S. 897, 60 
Hun 583. (2) Effect of birth of ille- 
gitimate child on father of daughter 
seduced. Trzebietowski v. Jereski, 149 
N.W. 743, 159 Wis. 190. 


[b] Answer held not responsive.— 
In answer to the question as to how 
a house was damaged by the construc- 
tion of approaches to a bridge, an an- 
swer that derricks knocked down trees 
and limbs was not responsive. Cos- 
grove vy. Franklin, 87 A. 544, 35 RI. 
527. 


13. See cases infra notes 14-20. 


14. Foss v. Waite, 147 A. 351, 102 
Vt. 260 (where a question, unless the 
good faith of the examiner and the 
intelligence of the witness are to be 
suspected, calls for the name of the 
particular person making a certain 
statement, an answer naming two per- 
sons in the alternative is not respon- 
sive, dnd the refusal to strike out the 
answer erroneous). 


15. See cases infra this note. See 
also Chicago Rys. Co. v. Kramer, 234 
F, 245, 148 C.C.A. 147 (in the absence 
of a specific objection of irresponsive- 
ness, the answer to a question as to 
appearance, ‘she waS screaming with 
pain in her side,” meant that her 
screams appeared to the witness to be 
caused by pain in the side). 

[a] Answer held sufficiently re- 
sponsive.—Mingoes v. Central R. Co. 
of New Jersey, 98 A. 459, 89 N.J.Law 
226. 
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of such occur- 


the answer is or 
to a certain per- 
voice,+® speech,*? 


{[b] Answer held not responsive.— 
Birmingham Ry., Light & Power Co. 
v. Demmins, 57 So. 404, 3 Ala.App. 359. 


16. Pritchett v. Johnson, 97 N.W. 
223, 5 Neb. (Unoff.) 49 (holding that, 
where a witness was asked as to 
whether the voice which he had heard 
was similar to the voice of a prose- 
cuting witness, an answer, “I think it 
was,” was sufficiently responsive). 


17. Fegan v. Quinlan, 152 N.E. 97, 
256 Mass. 10 (holding answer proper- 
ly stricken as not responsive). 


18. State v. Colonese, 143 A. 561, 
108 Conn. 454 (holding answer suffi- 
ciently responsive). 


19. See cases infra this note. 


[a]. Answers held sufficiently re- 
sponsive.—Gaty v. United Rys. Co., 
(Mo.) 251 S.W. 61; McCoy v. Clegg, 
257 P. 484, 36 Wyo. 473. 


[b] Answers held not responsive. 
—(1) As to what.a person’s condition 
was on a certaiit fay, an answer as to 
What the witness observed on a sub- 
sequent day was not responsive. Roth 
v. Travelers’ Protective Assoc., 115 S. 
W..31,/102 Tex. 241,132 Am-.S.R. 871, 
20 Ann.Cas. 97 [rev (Civ.App.) 108 S. 
W. 1039]. (2) Miscellaneous. De- 
loney v. State, 142 So. 432, 225 Ala. 65; 
Price v. Northern Electric Ry. Co., 
142 P. 91, 168 Cal. 178; People v. Card, 
180 P. 53, 40 Cal.-App. 22. 


20. Bruce v. State, 123 So, 263, 23 
Ala.App. 127 [cert den 123 So. 265, 
220 Ala. 38] (holding answer suffi- 
ciently responsive). 


21. Pecos & N. T. Ry. Co. v: Bish- 
op,  (Tex.Civ.App.) 154 S.W. 305 
(where the witness was asked if a 
shipment of cattle was not handled 
with reasonable care, an answer that 
the witness accompanied the _ ship- 
ment part of the way and with one 
exception never saw a train handled 
so roughly, was responsive). 


Value of cattle see infra note 59 
EaleeGle)s 


22. Stokes v. Sac City, 136 N.W. 
207, 155 Iowa 334 (in an action for in- 
juries from a runaway, as to whether 
or not the horse, when witness first 
saw it, was “‘loping,’’ an answer that 
it was running away was properly 
stricken as not responsive). See case 
infra note 23. 


23. Pittman v. State, 93 So. 42, 18 
Ala.App. 447 (to a question.as to a 
mule’s condition an answer that it 
was as wet as if it had swum a creek 
was responsive). 


24 Ashford v. McKee, 62 So. 879, 
183 Ala. 620 (where a witness was 
asked whether or not he knew any- 
thing concerning the occupancy of 
certain land prior to the making of 
a survey, his answer that he knew 
nothing except that it was recogniz- 
ed as plaintiff’s and that he exercised 
ownership over it was objectionable 
as not responsive). 


25. Davis v. Connecticut Fire Ins. 
Co., 172°P.:549, 158 Cal.’ 766,32 .R.A. 
N.S. 604 (holding answer sufficiently 
responsive). 

26. Penney v.. Warren, 115 So. 16, 
217 Ala. 120 (holding answer not re- 
sponsive). 


27. People v. Rodgers, 197 N.Y.S. 


home,'® physical or mental condition,!® occupation ; 
certain animals?! or a certain animal;?? its condi- 
tion;?* the occupancy of certain land;?* the condi- 
tion of certain buildings;?° the rent of certain prem- 
ises;?® the character of a certain place;?7 certain 
things?® or a certain thing; its existence,?® ap- 
pearance,*! amount,*? condition,?® character;** a 
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805, 120 Mise. 166 (holding answer 
sufficiently responsive). 


2s. Allen v. State, 92 So. 18, 18 
Ala.App. 346 (in a prosecution for vio- 
lation of the liquor laws, in answer to 
the question as to what he had found 
in searching the premises of accused, 
erect by a sheriff were held respon- 
sive). 


29. See cases infra this note. 


[a] Answers held not responsive. 
—(1) Relative to a contract, where a 
question concerns thé original, an an- 
swer referring to a.copy is not re- 
sponsive. Walker v. Dickey, 98 S.W. 
658, 44 Tex.Civ.App. 110. (2) Rela- 
tive to certain money, which had been 
stolen, in answer to the question 
whether or not the prosecuting wit- 
ness had gotten it back, an answer 
“through his father’ was not respon- 
sive. Spurlock v. State, 82 So. 557. 
17 Ala.App. 109. 


30. Roddy v. Gazette Co., 161 N.W. 
94, 179 Iowa 50 (where a witness was 
asked whether discussions with oth- 
ers indicated a belief in the truth of 
an alleged libelous publication, a re- 
ply that “there was a strong suspi- 
cion” should have been stricken as not 
responsive). 


31. See cases infra this note. 


[a] Auswer held sufficiently re- 
sponsive.—Where a witness was ask- 
ed to describe the car by which dece- 
dent was struck and killed as the wit- 
ness saw it, an answef that the car 
was carrying a current of wind ahead 
of it was not objectionable as nonre- 
sponsive. Kramm vy. Stockton Elec- 
uae R, (Cony Als6 Ps 523, 9225 CalcApp. 
737. 


[b] Answer held not responsive.— 
Where a witness was asked to de- 
scribe the wounds on the bodies of 
two persons, an answer that the 
wounds were similar in nature and in 
the witness’ opinion inflicted by the 
same instrument was unresponsive. 
went v. State, 186 P. 626, 15 Ariz. 


32. See cases infra this note. 


[a] Answers Shela sufficiently re- 
sponsive.—(1) Credit as to time em- 
ployed. Southern Ry. Co. v. Small- 
wood, 105 S.E. 256; 26 Ga.App. 1. (2) 
Wood left standing. Sauer v. Velt- 
mann, (Tex.Civ.App.) 149 S.W. 706. 


33. See cases infra this note. 


[a]. Answers held sufficiently re- 
sponsive.—(1) Relative to a cellar 
door, where the court in asking the 
witness, whether he had been on the 
premiseS often enough to know 
whether the door in question was usu- 
ally open, stated that he might tell 
what he had seen when around there, 
a ruling that the witness’ answer that 
the door was open and the yard full 
of children playing hide-and-seek in 
the basement was responsive was not 
erroneous. Osborne v. Wells, 249 S. 
W. 705, 218 Mo.App. 319. (2) Relative 
to a road, in answer to a question as 
to its condition, an answer, “It 
curves,’ was not irresponsive. Dey- 
Sia v. State, (Ga.App.) 106 S.B. 


34. Cox v. State, 294 S.W. 564, 107 
Tex.Cr. 19 (in response to a question 
regarding the character of certain 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vertain expression, statement, or conversation;*> a 
statement of a witness;°° the reason for it;37 a wit- 
ness’ meaning in the use of a certain expression ;°° 
certain actions®® and transactions;*® the reason for 
a certain action;#! the manner of a certain action ;*? 
the actions of the witness himself ;** his reason for,** 
or intention in,*® doing a certain action; his office in 
a company ;*® the time allotted by witness to a cer- 
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in question ;°° 


tain task;#7 the number in his family;*® his debts 


mash, an answer that it would make 
a hog drunk was sufficiently respon- 
sive). 


35. See cases infra this note; ‘and 
notes 36-38. 


[a]. Answers held sufficiently re- 
sponsive.—(1) As to whether witness 
ever heard defendant making a cer- 
tain threat, an answer, “Not in my 
presence,’; was substantially respon- 
Sive that he had never heard the 
threat. People v. Chacon, 6 N.E. 303, 
102 N.Y. 669 mem, 1 Silv.A. 38, 4 N.Y. 


Cr. 173. (2) Miscellaneous. Parilla v. 
U. S., 280 F. 761; Ledlow v. State, 129 
SO, 1282, 227 Ala.) 521’: ‘Russell’ -v. 


State, 87 So. 221, 17 Ala.App. 436 [cert 
den 87 So. 227, 204 Ala. 626]; Davis 
v. Babb, 125 N.E. 403, 190 Ind. 173; 
Commonwealth v. Phelps, 95 N.E. 868, 
209 Mass. 896, Ann.Cas.1912B 566; 
Burke v. Burke, (Tex.Civ.App.) 233 S. 
W. 990. (3) Substance of statement 
or conversation as proper see infra § 
7 


[b] Answers held not respon- 
sive.—(1) Threats. Ingram v. State, 
69 So. 976, 18 Ala.App. 147 [cert den 
70 So. 1013]. (2) Miscellaneous. 
Henderson vy. State, 72 So. 590, 15 Ala. 
App. 1; Miller v. State, 109 N.E. 205, 
183 Ind. 319; State v. Warren, 297 S. 
W. 397, 317 Mo. 848; State v. Dal- 
rymple, (Mo.) 270 S.W. 675. 


36. See cases infra this note; 
infra note 37. 


[a] Answers held not responsive. 
—(1) State v. Jones, 139 P. 441, 48 
Mont. 505. (2) As to whether or not 
the witness had said that a certain 
house was ‘“‘a sporting house,” an an- 
swer that it had the reputation of 
being one was not responsive. Ram- 
sey v. Smith, 35 So. 325, 138 Ala. 333. 


37. Duprat v. Chesmore, 110 A. 305, 
94 Vt. 218 (where defendant in an ac- 
tion for killing a horse by an automo- 
bile was asked why he had stated that 
the horse was outside the dooryard 
if he did not know how far the yard 
extended, his reply that he did not 
think the whole side of the field was 
a dooryard was responsive). 


38. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—In re Snowball’s Estate, 
HOTEL OSL Cal. 3015. States. 
Howard, 87 A. 436, 83 N.J.Law 636. 


[b] Answer held not responsive.— 
Dolby vy. Laramore, 89 A. 442, 121 Md. 
618. 


39. See cases infra this note; 
infra notes 41-45. 


[a] Answers held sufficiently re- 
spousive.—(1) In a prosecution for 
murder, where the state’s witness in 
answer to the question, ‘What did he 
do?” answered that “He sat there, and 
his countenance looked as though he 
felt bad,’’ the answer was responsive 
and a motion to strike on that ground 
properly denied. State v. Anderson, 
231 P. 456, 132 Wash. 130. (2) Mis- 


and 


and 


eellaneous. People v. Knoll, 242 N.W. 
222, 258 Mich. 89; Nawn v. Boston & 
Vigour te tse LOM BAL Ou. Miiih es ING iy sergio 


Lightsey Black & White Cab Corpo- 
ration y. Littlefield, (Tex.Civ.App.) 
48 S.W.(2d) #66; Banks v. State, 265 
S.W. 553, 98 Tex.Cr. 231; Mortimore 


v. State, 161 P. 766, 24 Wyo. 452. 


[b] Answers held not responsive. 
—McQueary v. People, 110 P. 210, 48 
Colo. 214, 21 Ann.Cas. 560; Canham 
v. Rhode Island Co., 85 A. 1050, 35 R.I. 


177; In re Bean’s Will, 82 A. 734, 85 
Vit. 452. 
40. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—Quinn v. Standard Oil Co. 
of New York, 144 N.E. 53, 249 Mass. 
194; R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 99 A. 
S569 WV Ce Ll Te 


[b] Answers held not responsive. 
—(1) State v. Murray, 207 N.W. 454, 
49 S.D. 429. (2) In answer to a 
question as to whether or not he had 
made a certain exchange of mortga- 
ges, the witness’ answer that it had 
been his custom to exchange mortga- 
ges that had been paid off for others 
was not responsive. State v. Perkins, 
211 P. 139, 112 Kan. 458. 


41. Crews v. Threadgill, 35 Ala. 
334 (holding as irresponsive an an- 
swer stating the reasons declared by 
the person acting). 


42. People v. Meert, 121 N.W. 318, 
157 Mich. 93 (holding as irrespon- 
sive an answer stating the reason for 
a certain action). 


43. See cases infra this note; 
infra notes 44, 45. 


[a] Answers held not responsive. 
—(1) In response to a question as to 
what witness did on a certain occa- 
sion, an answer that witness usually 
did so on similar occasions was not 


and 


responsive. Goolsby v. State, 86 So. 
137, 17 Ada.App. 5465. (2) Miscel- 
laneous. Mims v. State, 121 So. 446, 


23 Ala.App. 94; Threet v. State, 91 So. 
890, 18 Ala.App. 342; People v. Smith, 
207 P.-518, 189 Cal. 81%, People v. 
Sterling, 173 N.H. 189, 341 Til. 112; 
Sherman v. Brown, 160 A. 867, 52 R.I. 
302. Testimony as to what was cus- 
tomarily true where witness has no 
recollection of fact see infra § 736. 


44. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—Pennington v. Kansas City 
Rys:, Com 213 S.w.«137, 201, Mo.App. 
483; State v. Broadwater, 243 P. 587, 
75 Mont. 350. 


[b] Answer held not responsive.— 
hoe. v. Melnick, 104 N.E. 1111, 263 


45. See cases infra this note. 


[a] Answer held sufficiently re- 
sponsive.—In answer to a question as 
to what a party thought he was sign- 
ing when he signed a certain instru- 
ment, his answer, “I was full,’ was 
responsive. Floegge v. Meyer, (Tex. 
Civ.App.) 172 S.W. 194. 


[b] Answer held not responsive.— 
People v. Ah Wing, 169 P. 402, 35 Cal. 
App. 218. 


Smith v. Reynolds, 108 A. 697, 
94 Vt. 28 (in answer to a question 
as to whether he was the treasurer of 
a certain company, an answer of the 
witness that he was “but that the 
other man was voted for by the com- 
pany to handle the money” was prop- 
erly stricken as not responsive). 
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at a certain time;*® his interest in the occurrence 
his relations with defendant in a 
criminal proceeding ;°! the witness’ opinion;°? the 
reasons for it®? or for a change in attitude;** his 
ability to express an opinion;®* the time when the 
witness came to a certain conclusion;*®® as to wheth- 
er the answer is or is not responsive to an inquiry as 
to a particular custom or rule,®’ reputation,®® a cer- 


47. State v. Williams, 111 A. 701, 
94 Vt. 423 (answer held properly 
stricken as not responsive). 


48. State ex rel. Dick & Bros. 
Quincy Brewery Co. v. Ellison, 229 S. 
W. 1059, 287 Mo. 139 [quashing record 
sub nom. Vaughn v. William F. Davis 
& Sons, 221 S.W. 782] (holding answer 
sufficiently responsive where the wit- 
ness answered, “Ten,’’ although sub- 
sequent testimony of the witness dis- 
closed that only two of the children 
lived at home). 


49. Taylor Bros. v. Hearn, 133 S. 
W. 301, 63 Tex.Civ.App. 333 (holding 
answer sufficiently responsive). ; 


50. St. Louis Southwestern Ry. Co. 
of Texas v. Waco Cotton Pickery, 
(Tex.Civ.App.) 146 S.W. 201 (holding 
answer sufficiently responsive). 


51. Bowling vy. State, (Tex.€r.) 53 
S.W.(2d) 469 (holding answer not re- 
sponsive). 


52. See cases infra this note. 


[a] Answers held sufficiently re- 
sponsive.—St. Louis, etc. R. Co. v. 
Savage, 50 So. 113, 163 Ala. 55; Louis- 
ville & N. R. Co. v. Dickson, 73 So. 
750, 15 Ala.App. 423 [cert den 74 So. 
1005, 199 Ala. 699]; Masonie Mut. 
Acc. Co. v. Campbell, 245 S.W. 307, 
156 Ark. 109. 


53. St. Clair v. State, 107 S.E. 567, 
27 Ga.App. 43 (holding denial of mo- 
tion to rule out answer as not respon- 
a not error). See also Evidence § 


54. Silver v. Newcomer, 140 N.E. 
455, 80 Ind.App. 406 (holding answer 
sufficiently responsive). 


55. United R., ete., Co. v. Corbin, 
109 Md. 442, 72 A. 606. See Greenacre 
v. Filby, 114 N.E. 5386, 276 Ill. 294, L. 
R.A.1918A 234 (a statement by a wit- 
ness as to when he called a man in- 
toxicated of what plaintiff had said 
to him was properly stricken as not 
responsive). 


[a] Answer expressing opinion is 
not responsive to a question as to 
whether the witness is able to give an 
expert opinion. United R., etc., Co. 
v. Corbin, 72 A. 606, 109 Md. 442. 


_ 56. Kyner v. Portland Gold Min- 
ing Co., 184 F. 48, 106 C.C.A. 245 (in 
answer to a question on cross-exam- 
ination as to when he first conceived 
the idea that a certain person had 
been negligent, plaintiff’s answer that 
“he told me it was his fault down in 
the hospital” was not so responsive 
as to be allowed to stand under the 
rule that one may not object to tes- 
timony which he himself has called 
forth). Evidence elicited by party 
moving to strike out generally see 
Trial § 223. 


57. See cases infra this note. 
[a] Answers held not responsive. 
—(1) Duty. Houston & T. GC. R. Go. 


v. Gray, (Tex.Civ.App.) 137 S.W. 729. 
(2) Witness’ habit. Sloss-Sheffield 
Sie etc., Co. v. Smith, (Ala.) 40 So. 


58. See cases infra this note. 


[a] Answer held sufficiently re- 
sponsive.—State v. Butler, 98 S.E. 821, 
LT INC 585: 
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tain value®® or difference in value.®® 
to order an irresponsive answer stricken out, al- 
though several questions have been put to and an- 
swered by the witness between the time of the giving 
of such answer and the time of the motion to strike 
The acceptance of an answer as responsive, 
which in fact was irresponsive, may result in error 
by the court in weighing the evidence.®? 


It has been held sufficient 
ground to strike an answer that it is so indefinite as 


TRE KONUR RWS 


Definiteness of answer. 


to be unresponsive.*®* 
Form of answer.°* 


[b] Answers held not responsive. 
—(1) Reputation among certain per- 
sons. Boyers v. Lindhorst, 216 S.W. 
536, 280 Mo. 5. (2) Witness’ impres- 
sions or experiences. Gray v. State, 
75 So. 331, 200 Ala. 19; Mizell v. State, 
63 So. 1000, 184 Ala. 16; Lewis-v. 
State, 68 So. 792, 13 Ala.App. 31 [cert 
den 69 So. 1018, 193 Ala. 677]; Con- 
tinental Ins. Co. v. Cummings, (Tex. 
Civ.App.) 95 S.W. 48; Carter v. State, 
Pe SEN. BOSE Mi neo Or ay lila (Ce) 
Particular statements to witness. 
Harkrader v. Reed, 5 Alaska 668; Peltz 
v. Burgess, 145 S.E. 781, 196 N.C. 395. 


59. See cases infra this note. 


[a] Auswers held sufficiently re- 
sponsive.—(1) Cattle. Galveston, H. 
& S. A. Ry. Co. v. Hartford Fire Ins. 
Co., (Tex.Civ.App.) 220 S.W. 781 [rev 
(Commn.App.) 239 S.W. 919). (2) 
Crop. Frankson v. Laures, 285 F. 554. 
(3) Land. Larson v. Webster County, 
130 N.W. 165, 150 Iowa 344. 


[b] Answers held not responsive. 
—(1) Services. Maremont, Wolfson 
& Cohen Co. v. Schwarzschild & Sulz- 
berger Co., 194 Ill.App. 619 (as to 
market prices for painting wagons, 
witness’ charges); Chicago v. Sutton, 
136 Ill.App. 221 (amount of bill). (2) 
Keep. Murphey v. McCarthy, 78 N.W. 
819, 108 Lowa 38. 


60. Fleming v. Lunsford, 50 So. 
921, 163 Ala. 540 (holding answers not 
responsive and properly stricken). 

61. Barnard v. Bates, 87 N.H. 472, 
201 Mass. 234. 


Time: 


For motion to strike generally see 
eninal Law § 2207; Trial §§ 224, 
225. 

Of ruling see Criminal Law § 2211; 


Trial § 232. 

62. Nones v. Ponce School Board, 
25 Porto Rico 17 (holding that the 
use of the word “parts’’ by chemist 
in his answer referred to absolute 
volumes and not to the apparent vol- 
umes for which he was asked). 


63. See cases infra this note; and 


Trial § 219 text and note 69. 


[a] Answers held sufficiently defi- 
nite.—(1) Where the court had ruled 
that testimony should be confined to 
or about a certain time, and a wit- 
ness was asked what a certain person 
was doing about the date given, a mo- 
tion to strike the answer unless the 
witness specified the time was prop- 
erly denied. City of Woodburn y. Ap- 
invest e506, 64 Or. .6hOn 22) eis 
penses for medical attendance, medi- 


An answer should not be held 
irresponsive because of a mere mistake in the tense 
of a verb, where the meaning of the witness is obvi- 
ous and the answer intended is responsive,®° or be- 
cause it is in form a statement that witness has al- 
ready answered the question in a certain manner 


WITNESSES 


It is proper 


sponsive.°7 


Discretion of 


cine, ete. Charlie’s Transfer Co. v. 
W. B. Leédy & Co., 64 So. 205, 9 Ala. 
App. 652 (in an action for injury to 
a horse, plaintiff’s answer that he paid 
a doctor between twenty-five and for- 
ty dollars for attending the horse 
was not objectionable as too vague, 
since it was vague,.only .as to the 
payment above won. five dollars); 
Kimic v. San Jose-Los Gatos Inter- 
urban Ry. Co.,:104 P. 312; 256 Cal. 273: 
(3) Time of conversation. Common- 
154, Nes 91, 257 


wealth v. Knight, 
Mass. 421. 
[b] Answers held indefinite.—(1) 


Harnings. Jacobs v. Cromwell, 103 
N.H. 383, 216 Mass. 182 (an answer to 
a question as to what plaintiff was 
making on an average, at the time 
of the defendant’s breach of a con- 
tract, that the previous year, when 
plaintiff owned his own vessel, he 
probably made a certain sum). (2) 
Location of Jand. Gibson v. Gaines, 
73 So. 929, 198 Ala. 583. 


64. Generally see supra § 725. 


65. Fearon v. Mullins, 98 P. 650, 
38 Mont. 45 (holding that, where a 
witness, in reply to a question as to 
the condition of plaintiff's health 
prior to a certain time, answered “It 
is good,” the use of the present tense 
did not render the answer irrespon- 
sive, as it was obvious that he intend- 
ed to speak in the past tense). 


66. Moore v. Woodson, 99 S.W. 116, 
44 Tex.Civ.App. 503 (holding that, 
where a witness was asked what he 
gave for certain stock and replied 
that he had stated that he gave a cer- 
tain amount for it, and in fact he had 
so stated in his testimony, such an- 
swer was not so unresponsive as to 
call for a striking out thereof). 


67... Bellow; “Chicago, petc.) aR Co, 
37 N.W. 768, 74 Iowa 343. 

68. Mannix v. Portland Telegram, 
297 *B3D0;00 00 no D0, ol sOnOrmnd 4: 

69. Indiana Utilities Co. v. Ware- 
ham, 118 N.E. 572, 66 Ind.App. 542; 


Hare v. Mahony, 14 N.Y.S. 81; Neifeld 
v. State, 23 Ohio Cir.Ct. 246. 


Discretion of lower court as to 
striking out evidence generally see 
Appeal and Error § 2795; Criminal 
Law § 3581 text and note 39. 


Answer irresponsive but relevant: 


Generally see infra § 729; and cross 
references therein. 

Striking as within discretion of court 
see Criminal Law § 2208 note 50 
[a]; Trial § 219 note 65 [a]. 


when the previous statement is responsive.®® 
a witness answers an indirect question by asking an- 
other, the answer will not be struck out as not re- 
Interruptions by questions as to time, 
name of person, or any similar matter, having for 
their purpose clarity of understanding of the answer 
to a question submitted, do not deprive the complete 
answer of responsiveness.°* 


« [§§ 726-727 
Where 


court; failure to strike as error. 


The reception of irresponsive answers 1s largely with- 
in the discretion of the trial court.°° 
strike an answer improper because unresponsive 
may,’° or may not,’+ be error. 


[§ 727] (2) Auswer Irresponsive in Part. 
an answer, in addition to a responsive’statement, con- 
tains a further statement not responsive to the ques- 
tion, the irresponsive matter may be stricken.*? Par- 


The refusal to 


Where 


70. Edwards v. State, 135 So. 407, 


24 Ala.App. 354. 


71. Sutton v. Penn, 238 I11App. 
182; Sterling’ v. Frick, 86 N.E. 65, 87 
N.E. 237, 171 Ind. 710; Indiana Utili- 
ties Co. v. Wareham, 118 N.E. 572, 66 
Ind.App. 542. See Bank of Lumpkin 
v. Farmers’ State Bank, 146 S.BE. 754, 
167 Ga. 766 [foll Hillman vy. Farmers’ 
State Bank, 146 S.E. 761, 167 Ga. 782] 
(holding that answer, responsive in 
part, if in part not responsive, not 
material). Answer partly Artes Rees 
sive generally see infra § 72 


[a] Question not nate Ley a 
question, as shown by the record, is 
not clear, an appellate court will not 
disturb the action of the trial court, 
which had a better opportunity for 
arriving at a correct understanding of 
the question, in refusing to strike out 
the answer as not responsive. Ster- 
ling v. Frick, 86 N.E: 65, 87 N.E. 237, 
171 Ind. 710. 


HEarmiess or prejudicial error gen- 
erally in refusing to strike out evi- 
dence see Appeal and Error § 2985; 
Criminal Law § 3677. 


72. Ala.—Mobile Light & R. Co. v. 
Hughes, 67 So. 278, 190 Ala. 216; Flem- 


ing v. State, 48-So. 219, 150 Ala. 19. 
Cal.—In re Dolbeer’s Estate, 86 P. 
695, 149 Cal. 227, 9 Ann.Cas. 795. 
Ill.—E1 Paso First Nat. Bank v. 
Miller, 85 N.E. 312, 235 Ill. 135. 
Ind.—-Shores-Mueller Co, v. Best, 
118 N.B. 688, 66 Ind.App. 649; Goli- 


bart v. Sullivan, 66 N. 
App. 428. 

Iowa.—A. A. Cooper Wagon, etc., 
Co. v. Barnt, 98 N.W. 356, 123 Towa 
32; McKay v. Johnson, 79, IN. We 8.905 
108 Iowa 610. 


La.—MecLear & Kendall v. Suecces- 
sion of Hunsicker, 29 La.Ann. 539. 


KH. 188, 30 Ind. 


Md.—Lazard v. Merchants’, etce., 
Transp: 'Co;,-26 A. SOT Vs Nid. 1, 
Mass.—Barnard vy. Bates, 87 N.E. 


472, 201 Mass. 234. 


Mich.—Weeks v. Hutchinson, 97 N. 
W. 695, 135 Mich. 160. 


N.Y.—La Rosa v. Wilner, 101 N.Y. 
S. 193, 51° Mise: 53'0. 


Tex.—Merriman vy. Pialeck, 122 §. 
W. 408, 57 Tex.Civ.App. 27 


Utah.—State v. James, 89 P. 460, 32 
Utah 152. 


Vt.—Vaillancourt v. Grand Trunk 
RY. Co. of Canada, 74 A. 99, 82 Vt. 
416. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 727-730] 


tial irresponsiveness does not warrant striking out 
Where an ahswer in re- 
sponse to an interrogatory was offered in evidence as 
an entirety, and a part that was not responsive was 
inadmissible for other reasons, the entire evidence 


the answer as a whole.*® 


was properly excluded.** 


[§ 728] (3) Answer Responsive to Part of Ques- 
Where the inquiry is complicated and involves 
several questions in one, the answer of witness may 
be construed as referring only to part of such in- 
Where a question was complex and the 
answer was responsive only to a part but the witness’ 
meaning was made clear by further 
tions of the court, there was no error in refusing to 


tion. 


quiry.*® 


strike out the answer.7® 


Va.—McBride v. Com., 30 S.H. 454, 
95 Va. 818. 


fa] Where there can be no mistake 
as to precise words to be stricken out 
of auswer as unresponsive, there is no 
error in an order failing so to specify. 
Lowell v. Wheeler’s Hstate, 112 A. 
361, 95 Vt. 113. Sufficiency of ruling 
or order on motion to strike out gen- 
erally see Criminal Law § 2211; Trial 
$233. 


[b] 
part.—Massey v. 
866, 206 Ala. 411; 
Torso. 9295 198 “Alar “5833. Mizell cv. 
State, 63 So. 1000, 184 Ala. 16; Flem- 
ing v. State, 43 So. 219, 150 Ala. 19; 
Baldwin v. Walker, 10 So. 391, 94 Ala. 
514; a Hughes v.. State, 35 Ala. «351; 
Gibson v. Hatchett & Bro., 24 Ala. 
201; Gossett v. Morrow, 58 So. 799, 
4 Ala.App. 306; In re Dolbeer’s Es- 
tate, 86 P. 695, 149 Cal. 227, 9 Ann.Cas. 
795; People v. Woodson, 156 P. 378, 29 


Answers held unresponsive in 
Pentecost, 90 So. 
Gibson v. Gaines, 


Cal.App. 531; Loftus v. Chicago Rys. 
Co., 127 N-E. 654,298 > Tll: 475 [rev 
judgment 212 Ill.App. 659]; El Paso 


First Nat. Bank v. Miller, 85. N.E. 
312, 235 Ill. 135; Paden v. Rockford 
Palace Furniture Co., 220 [ll.App. 534 
[cert den 42 S.Ct. 54, 257 U.S. 645, 66 
L.Ed. 413]; Week v. Rawie, 96 N.E. 
206, 48 Ind.App. 599; Golibart v. Sul- 
livan, 66 N.E. 188, 30 Ind.App. 428; 
State v. Nathoo, 133 N.W. 129, 153 
Iowa 665; A. A. Cooper Wagon, etc., 
WO No eooLnt, 98. INV oO, Las lowa 
32; Eaton v. New Mork, N. H. & H.R. 
R., 116 N.E. 815, 227 Mass. 112; Peo- 
ple v. Oettinger, 29 N.Y.S. 927, 79 Hun 
609, 9 N.Y.Cr. 292; Hillesum v. New 
ork, 4.N¥.S. 806, 56 N.Y.Super. 596; 
La Rosa v. Wilner, 101 N.Y.S. 1938, 51 
Misc. 580; Atchison, T. & S. F. Ry. 
Co: .v., Mrancis, .(Civ:App:) 227 .S.W. 
342 [aff 253 S.W. 819, 113 Tex. 202, 30 
A.L.R. 114]; Merriman v. Blalack, 122 
S.W. 403, 57 Tex.Civ.App. 270; Travel- 
ers’ Protective- Assoc. v. Roth, (Civ. 


~App.) 108 S.W. 1039 [aff 115 S.W. 31, 


102 Tex. 241, 132 Am.S.R. ae 
Ex’rs v. Branch, 32 S.W. ex: 
Civ.App. 203; State v. pie Ss, 59 
460, 32 Utah 152; McAllister v. Ben- 
jamin, 121 A. 263, 96 Vt. 475; Lowell 
v. Wheeler’s Estate, 112 A. 361, 95 Vt. 
113; McBride v. Com., 30 S.E. 454, 95 
Va. 818. 


Motion to strike directed to part of 
answer generally see Trial § 229. 


7S IGN OLAV sO Aiea ceUs \WOrwiow 
N.Y.S. 16, 46 App.Div. 527 [aff 60 N.E 
11138, 168 N.Y. 592]; Benjamin v. New 
York Hl. R. Co., 17 N.Y.S. 908; Howton 
v. E. A. Strout Farm Agency, 96 A. 
320, 90 Vt. 50; Henry v. Navy Yard 
Route, 162 P. 584, 94 Wash. 526. See 
also Trial § 229 text and note 89. But 
see Hodges v. Wilson, 81 S.E. 340, 
165 N.C. 323 (where a part of the 
answer was not strictly responsive, 
objection should have been made to 


‘ 


; Clapp’s 


® 


answers to ques- 
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[§ 729] (4) Answer Irresponsive but Relevant. 
Although it has been stated that an answer that is 
not responsive should be ruled out for that reason,‘* 
it has been held that the fact that an answer may be 
unresponsive is not necessarily, nor at all in some 


cases, sufficient ground for its exclusion if it is com- 


latter.7® 


petent evidence.*® 
voluntary and not evidence elicited by the party eall- 
ing the witness, is entitled to no less credit than the 


[§ 730] (5) Answer 
Where a question is put to a witness which cannot 
be answered without including a statement of fact as 
explanation,’® or which in the exercise of the sound 


Competent evidence, although 


Including _ Explanation. 


discretion of the court may be answered together 


the answer rather than to the ques- 
tion, and a motion submitted to strike 
out the answer). 


Striking out answer in discretion of 
court where greater portion irrespon- 
sive see Trial § 229 text and note 90. 


74. Kennedy v. Upshaw, 1 S.W. 308, 
66 Tex. 442. 


75. Baker v. J. W. McMurry Con- 
tracting iCo:, 1223) SaWs1-45,.7 252 .NLo. 
685. 

76. People v. Brewer, 127 P. 808, 19 


Cal.App. 742. 

77. Pilot Life Ins. Co. v. 
F.(2d) 481. 

78. Cal.—Holzer v. Read, 13 P.(2d) 
697, 216 Cal. 119; Murphy v. Cop- 
pieters, 68 P. 970, 136 Cal. 317. 

Ky.—Cassidy v. Hilman, 31 
126, 17. Ky.L. 461. 


Mass.—Commonwealth v. Welosky, 
177 N.E. 656, 276 Mass. 398 [cert den 


Wise, 61 


S.W. 


52 S.Ct. 201, 284 U.S. 684,76 L.Ed. 
578]. 

Vt.—Massucco v. Tomassi, 67 A. 
551, 80 Vt. 186; Carpenter v. Willey, 
26 A. 488, 65 Vt. 168. 

Wyo.— McCoy v. Clegg, 257 P. 484, 
86 Wyo. 473. 

See Horan v. Chicago, etc., R.'Co., 56 


N.W. 507, 89 Iowa 328 (holding that, 
where the witness also stated all the 
facts in answer to proper questions, 
the refusal to strike out an answer as 
not responsive was not prejudicial). 


See also cases infra this note; and 
Criminal Law § 2203 text and note 
61; Trial § 219 text and notes 63-65. 


“Where the witness goes be- 

yond the scope of the question, and 
makes an answer not responsive, there 
is nothing ‘per se’ wrong. 
Courts ought to cease repeating ‘the 
unwholesome assertion that ‘where 
an answer iS unresponsive to the 
question put, it is the duty of the 
court to strike it out, on motion.’ 
This doctrine of responsiveness has 
somehow become in modern times be- 
set with crude misunderstandings that 
tend to suppress truth, and turn the 
inquiry into a logomachy é Cate 
the answer gives an admissible fact, 
it is receivable, whether the question 
covered it or not. No party is owner 
of facts in his private right. No par- 
ty can impose silence on the wit- 
ness called by Justice.”’ Wigmore 
Evid. [quot McCoy v. Glegg, 257 P. 
484, 36 Wyo. 473, 490, 491]. 


[a] If answer furnishes relevant 
facts, they are none the less admissi- 
ble although not specifically asked 
for. Mobile Light & R. Co. v. Davis, 
55 So. 1020, 1 Ala.App. 338; Holzer v. 
PCAC med ae eA) 2 O97. 26, Cal, alo 
Guth v. Elliott, 148 IN, 216, 158 Mad. 


Jones v. State, 174 S.W. 1071, 76 
Tex.Cr. 398; Dyer v. Lalor, 109 A. 30, 
94 Vt. 103; Barney v. Quaker Oats 
Co51 82) A 113.5 85 Vite 3025) Parker wv. 
Boston & M. R. R., 79 A. 865, 84 Vt. 
325; Massucco v. Por massi,,.67 A. 551, 
80 Vt. 186; Henry v. Navy Yard Route, 
5.6 Dove 584, 94 Wash. 526. See Stacy : 
Vv... Dolan,.;92) A. 453);88 .Vt.7e869, can, 
Cas.1917A 650 (in an action for breach 
of promise of marriage, where plain- 
tiff was asked why she had submitted 
to her counsel a written reply to de- 
fendant’s offer of marriage, her an- 
swer that he had so often promised to 
marry her and broken his word that 
she thought it best to have his state- 
ment in writing, was properly per- 
mitted to stand, although not exact- 
ly responsive to the question asked, 
inasmuch as her attitude and feelings 
in the matter, whether ealculated to 


243; 


enhance or diminish damages, were 
material). 
[b] Duty of witness.—(1) “When 


a witness is sworn in chief, he is 
bound to state all the facts in his 
knowledge that are applicable to the 
case, and may legally be proved by 
parol; and neither the Court nor the 
party calling him can separate his tes- 
timony and take such part as they 
may like and reject the balance.” 
Roberts v. Garen, 2,111. 396, 397. (2) 
“Whatever a witness states as a fact 
within his own knowledge, which has 
a bearing upon the rights of the par- 
ties involved in the issue, whether it 
be or be not stated as an answer tu a 
question, is proper for the considera- 
tion of the jury. It is the duty of 
a witness to state all he knows about 
the matter in controversy between 
the parties. When he possesses infor- 
mation which he knows to be im- 
portant, it is his duty to communicate 
it, although, either from accident or 
from ignorance ot his knowledge on 
the part of the counsel, no question 
may have been asked him.” Streeter 
v. Sawyer, 28 N.H. 555, 559. 


[c] Discretion of court.—Although 
an answer may not be strictly respon- 
Sive, where it is proper evidence it is 
within the discretion of the court to 
permit it to stand. Dyer v. Lalor, 
109 A. 30, 94 Vt. 103. See also Crim- 
inal Law § 2203 note 50 [a]; Trial § 
219 note 65 [a]. Discretion as to re- 
ception of unresponsive answer gen- 
erally see supra § 726. 


Unresponsive answer of skilled ob- 
server admissible when relevant see 
Evidence § 808 text and note 58. 


79. Roberts v. Garen, 2 Ill. 396. 
80. Commonwealth v. Bober, 59 Pa. 
Super. 573; Douglass & Varnum Vv. 


Village of ‘Morrisville, 95 A. 810, 89 
Vit3 98. 


[a] Tlustrations.—-(1) Where an 
eyewitness testified in his direct ex- 
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with an explanation of the answer,®! as where such 
explanation is illuminative of a material point*®? or 
necessary to avoid an impression unfavorable to the 
witness,*® the necessary or proper qualification of 
the answer cannot be complained of. The refusal to 
permit such explanation may be error.*# 
it has been stated, is ordinarily permitted to explain 
his answer where the question calls for either yes 


or no.85 
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A witness, 


ee Ne ls 
[§§ 730-733 


party.** Where a party asks to have a part only of 
an answer struck out, which is done, he is bound by 
the part which remains.*®® 


[§ 732] ec. Generality. An answer, although gen- 
eral, may be proper.®® An answer that is too general, 
and not confined to the issues involved, is properly 
excluded.®! A party, who could have elicited the de- 
tails by eross-examination, cannot complain of the 


generality of an answer by his opponent’s witness.®? 


[§ 731] (6) Who May Object. An objection for 


lack of responsiveness can be made only by the party 
examining the witness;*® if the answer is proper 
evidence, the party who is examining the witness has 
the right to retain it if he chooses to do so,§* and it 
cannot be excluded on the objection of the adverse 


amination to having seen certain as- 
sailants talking to a boy immediately 
before the assault, and was asked on 
eross-examination, “He had nothing 
to do with this fight?’ to which the 
witness answered, “No, sir. He was 
a picket or lookout. He did not com- 
mit the assault,” the question was so 
worded as to call for his knowledge 
of the boy’s connection with the fight, 
either as a principal or as aider and 
abettor; and if the boy was a picket 
or lookout, it could not be said that he 
had nothing to do with the fight. 
Commonwealth v. Bober, 59 Pa.Super. 
573. (2) In reply to a question as to 
why under plans for a dam he did not 
have to go to rock at all points, the 
witness’ answer that he did, but that 
the plans indicated that rock would 
be found at certain levels, was re- 
sponsive. Douglass & Varnum v. 
Village of Morrisville, 95 A. 810, 89 
Wit 393: 


81. See cases infra this note; and 
infra notes 82, 83. See also State v. 
Colonese, 143 A. 561, 108 Conn. 454 
(where a witness was asked in what 
house a certain person lived and re- 
plied that it was the same house as 
that in which defendant “is reputed 
to live,’ the answer was not improp- 
er as incriminating defendant). 


{a] Ilustration.—Where a state’s 
witness was asked on cross-examina- 
tion whether he had not been taking 
an interest in the prosecution, and an- 
swered, “Well, I have; only telling 
about who the witnesses were,” it 
was within the court’s discretion to 
refuse to exclude the latter part of the 
answer as it explained the witness’ 
activity, even if it went beyond the 
question. Lowman v. State, 50 So. 43, 
161 Ala. 47. 


[b] Where witness is asked to 
state what was said to him in con- 
versation, it cannot be held that his 
testimony is irresponsive merely be- 
cause it includes a question asked by 
the witness which elicited the declara- 
tion sought to be proved. Dudderar v. 
Dudderar, 82 A. 458, 116 Md. 605. 


82. Fearon v. Mullins, 98 P. 650, 38 
Mont. 45 (in an action by a domestic 
servant against her employer for in- 
juries from falling through a hole in 
the porch, defendant’s answer to a 
question as to how the hole was situ- 
ated with reference to the kitchen 
door, that it was at the end of the 
porch, and one going from the porch 
to the ice chest or into the yard need 
not go near it, was responsive, the 
latter part of the answer being a 
natural explanation of the first part in 
direct reply to the question). 


83. See cases infra this note. 
[a] Where question is argumenta- 


sation.°®+ 


thereof.9® 


tive in character and asked with in- 
tent to convict witness, out of his own 
mouth, of wrongs, it is proper to re- 
fuse to strike out an answer in which 
the witness narrates facts tending to 
vindicate himself, although it may not 
be categorically responsive to the 
question. Hoffman v. Lemm, (Tex. 
Civ.App.) 106 S.W. 712. 


{[b] Party’s right to explain.—(1) 
Where the plaintiff. had testified that 
his injuries caused him to suffer pain 
in the back of his testicle, and de- 
fendant’s attorney asked him on cross- 
examination whether he had. any 
private trouble, which he answered 
in the negative, whereupon the attor- 
ney asked, “You have been a railroad 
man thirty years and have never had 
a private trouble?” to which plaintiff 
answered, “Not quite thirty years. I 
have been married twenty-one years,” 
it was proper to refuse to strike out 
that part of the answer showing 
plaintiff to be married, since defend- 
ant’s question insinuated that the suf- 
fering complained of might have been 
caused by a venereal disease, to repel 
which plaintiff was entitled to testify 
that he was a married man. Interna- 
tional, ete, R: Co. v. Collins, 75 S2w. 
814, 38 Tex.Civ.App. 58. (2) Where 
a party was asked on cross-examina- 
tion whether he had been in consulta- 
tion with his counsel since he was on 
the stand, his answer, “Yes; I recti- 
fied this mistake there,’ was not im- 
proper in that the part of the answer 
after “yes” was irresponsive, since he 
had the right to explain the consulta- 
tion. Lamonda vy. Parizo, 98 A. 980, 
90. Vt. 381. 


84. Webber v. Park Auto Transp. 
Co., 244 P. 718, 138 Wash. 325) 47 A. 
L.R. 590 (in answer to the question 
as to whether witness saw a signal 
given by the driver of an approaching 
automobile, it was error not to permit 
the witness to explain that under the 
existing conditions he could not see 
the signal, inasmuch as without some 
explanation the jury might infer that 
the failure of witness to see the sig- 
nal was due to inattention or neglect 
rather than to inability to see). 


85. Webber v. Park Auto Transp. 
Co., supra. 


86. In re Hoyt’s Estate, 163 N.W. 
430, 180 Iowa 1250; In re Dunahugh’s 
Will, 107 N.W. 925, 180 Iowa 692; 
Merkle v. Bennington Tp., 24 N.W. 
776, 58 Mich. 156, 55 Am.R. 666; Ham- 
ilton v. People, 29 Mich. 173; Jones v. 
New York Cent., etc.,°R. Co., 61 N.Y. 
S. 721, 46 App.Div. 470. See also 
Criminal Law §§ 2203 text and notes 
65, 66, 2210 text and note 15; Trial 
§ 222. But see Seals Piano & Organ 
Co. v. Bell, 84 So. 779, 17 Ala.App. 
331 (holding the answer of a witness 


[§ 733] d. Substance of, Statement®* or Conver- 
A witness, who does not remember the ex- 
act words of a statement or conversation concerning 
which he is interrogated, may give the substance 


* 

~ 
to an improper uestlep of plain- 
tiff properly excluded on defendant’s 
motion as unresponsive). 


87. Holzer v. Read, 13 P.(2d) 697, 
216 Cal. 119; In re Dunahugh’s Will, 
107 N.W. 925, 180 Iowa 692; Merkle v. 
Bennington Tp., 24 N.W. 776, 58 Mich. 
156, 55 Am.R. 666. 


88. Barnett v. Chicago City Ry. 
Co., 167 Ill.App. 87; In re Hoyt’s Es- 
tate, 163 N.W. 430, 180 Iowa 1250; 
Reagan v. Manchester St. R. Co., 56 
A. 314, 72 N.H. 298. 


one People v. Wilkinson, 14 N.Y.S. 


90. See Parker v. Crane Co., 185 


Ill.App. 3877; -and cases infra this 
note. 
[a] Answers held proper although 


general.—(1) Consideration for a 
note. Ayrault v. Chamberlain, 33 
Barb. (N.¥.)°229> (2) Cost of *ma- 
terials for building. oland v. Nall, 
140 S.W. 138, 100 Ark. 629. (3) Profit 
from sale of number of articles of the 
same kind. Armeny vy. Madson, etc., 
Co. J dy THA pp. (62ae 


91. Houston Nat. Bank of Dothan 
pr teas Sd 84 So. 4380, 17 Ala.App. 


[a] Mlustration.—In an action by 
a married woman against a bank for 
money had and received, where it ap- 
peared that the bank had applied the 
proceeds of notes held for collection 
and payable to the married woman to 
payment of her htsband’s indebted- 
ness, testimony by the bank’s cashier 
that the account credited was for all 
and included the entire family was 
properly excluded as too general and 
not confined to the issues involved. 
Houston Nat. Bank of Dothan v. 
Eldridge, 84 So. 430, 17 Ala.App. 235. 


92. Ala.—Washington vy. State, 46 
So. 778, 155 Ala. 2; Nelson v. Iverson, 
19 Ala. 95. 


- Ark.—Roland v. Nall, 140 S.w. 
100 Ark. 629. Maange 


Ill.—Armeny v. Madson, ete., Co., 
111 Ill App. 621. 


Mo.—McMillan v. Schweitzer, 87 
Mo. 402. 


N.Y.—Ayrault v. Chamberlain, 33 
Barb. 229. 


93. Substance of admission as ad- 
missible see Evidence § 494. 


94. Amswer as 0 statement or 
conversation as 1esponsive generally 
see supra § 726. 


95. Kittredge v. Russell, 114 Mass, 
67; Chambers v. Hill, 34 Mich. 523: 
Willard v. Fralick, 31 Mich. 431: Den. 
ny v. Guyton, 40 S.W.(2d) 562, 327 Mo. 
1030; Buckwalter Stove Co. v. Cen- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Pe, os Wal a es 


§§ 734-736] 
[§ 


tion.°’ 


of a fact to which he testifies. 


734] e. Argumentativeness.°* 
which amounts to mere argument is objectionable.** 


[§ 735] f. Reasons for Knowledge or Recollec- 
It may be proper for a witness to state why 
a particular occurrence as to which he testifies was 
impressed upon his memory,®® by reference to anoth- 
er occurrence at the same time? in the nature of a re- 
mark or conversation;? to fix the time or sequence 
of an event by reference to an occurrence’ in the na- 
ture of a remark or report;* to state how he happen- 
ed to observe a particular occurrence,® or particular 
omission,® by reference to the remark or question of 
a third person ;‘ or to state how he happened to know 
The practice of ad- 
mitting statements of no evidential value except to 
show that the witness has good grounds for his ree- 
ollection should be followed with caution,® and not 


WITNESSES 


An 


answer 


obtain at all where the falsity of the statement can- 


etal. Trust & Savings Co., 53 Pa.Super. 
58. 


96. As ground for striking see 
Trial § 219 text and note 71. 


97. McCurley v. National Savings 
& Trust Co., 258 F. 154; United R., 
ete., Co. v. Corbin, 72 A. 606, 109 Md. 
442; Kitchel v. Gallagher, 270 P. 488, 
126 Or. 373; Lee v. Salt Lake City, 
83 P. 562, 30 Utah 85. See Bilby v. 
Owen, 181 P. 724, 74 Okl. 158 (a wit- 
ness is not permitted to usurp the 
function of arguing). 


[a] Mlustration.—Where a witness 
answered on cross-examination that 
she did not make a certain statement 
“because it wouldn’t have been the 
truth,” the quoted words were proper- 
ly stricken as argumentative. Mc- 
Curley v. National Savings & Trust 
Co., 258 F. 154. 


[b] Answer held not argumenta- 
tive —A negative answer by the driv- 
er of an automobile as to whether he 
saw another driver’s signal, explain- 
ing that the headlights of the latter 
prevented him, was not argumenta- 
tive. Webber v. Park Auto Transp. 
Co., 244 P. 718, 138 Wash. 325, 47 A. 
L.R. 590. 


98. Explanatory facts as admissi- 
ble generally see Evidence § 92. 


99. Adams v. Robinson, 65 Ala. 
586; Bell’s Adm’r v. Troy, 35 Ala. 184; 
Scruggs vy. Gibson, 40 Ga. 511; Fulton 
v. Metropolitan St. R. Co., 102 S.W. 
47, 125 Mo.App. 239; Continental Ins. 
Co. v. Pruitt, 65 Tex. 125. See cases 
infra notes 1, 2 


1. Miliken v. State, 69 S.E. 915, 
8 Ga.App. 478; Detroit, etc., R. R. Co. 
v. Van Steinburg, 17 Mich. 99. See 
case infra note 2. 


{a] Witness undertaking to give 
substance of disputed conversation 
may be permitted to state attendant 
circumstances which impressed the 
matter on his mind. Miliken v. State, 
69 S.E. 915, 8 Ga.App. 478. 


2. Miller v. Pearce, 85 A. 620, 86 
Ve 322) 43 TReAUN.S: 332: 


8. Poulter v. State, 157 S.W. 166, 
70 Tex.Cr. 197; Bice v. State, 38 S.W. 
803, 37 Tex.Cr. 38. 


Fact otherwise incompetent admit- 
ted to render testimony of witness 
more definite by fixing date see Evi- 
dence § 91 text and note 83. 


4 Angle v. State, 64 So. 646, 10 
Ala.App. 232; Jones v. State, 62 So. 
899, 66 Fla. 79. See Phelps v. Utley, 
101 A. 1011, 92 Vt. 40 (holding a con- 
versation improperly in evidence 
which was admitted on the ground 


that it enabled witness to fix the date 
of an occurrence but where nothing 
was said or done that referred to the 
date or tended in any way to fix it). 


5. Birmingham Railway & Electric 
Co. v. Clay, 19 So. 309, 108 Ala. 233; 
People v. Kuches, 52 P. 1002, 120 Cal. 
566; Angell v. Rosenbury, 12 Mich. 
241; Brown v. Chicago, B. & Q. R. 
Co., 130 N.W. 265, 88 Neb. 604. 


6. Louisville, ete., R. Co. v. Hart, 
28 N.E. 218, 2 Ind.App. 130. 


7. Birmingham Railway & Elec- 
tric Co. v. Clay, 19 So. 309, 108 Ala. 
233; Louisville, ete., R. Co. v. Hart, 
28 N.E. 218, 2 Ind.App. 130. 


8. Champion v. State, 94 S.E. 828, 
21 Ga.App. 656; Brittain v. State, 
(Tex.Cr.) 40 S.W.. 297. 


9. Fulton v. Metropolitan St. R. 
Co., 102 S.W. 47, 125 Mo.App. 239. 


10. See case infra note 11. 


11. Fulton v. Metropolitan St. R. 
Co., 102 S.W. 47, 125 Mo.App. 239. 


12. Harris v. State, 1 Ohio App. 
3238, 34 Ohio Cir.Ct. 187; Segerstrom 
v. Lawrence, 116 P. 876, 64 Wash. 245. 


[a] Only if recollection is tested 
on cross-examination may witness 
avail himself of this privilege. Har- 
ris v. State, 1 Ohio App. 323, 34 Ohio 
CiniCt, 18%. 


13. Incompetence of witness to 
testify to: 


Fact of which he has ee wpereonel 
knowledge see supra § 1 


Matter of which his meta is so 
slight as to make testimony unrelia- 
ble see supra § 111. 


Nonexistence of fact which might 
have existed without his knowledge 
see supra § 112. 


14. See Evidence § 588 et seq. 


15. Crews v. Threadgill, 35 Ala. 
334; Morris v. Stokes, 21 Ga. 552; 
Clark v. Bigelow, 16 Me. 246. See 
Thomas v. White, 11 Ind. 132 (where 
a witness had testified to a certain 
fact against a party, a subsequent 
statement that it was the witness’ im- 
pression that such was the fact had 
only the effect of weakening his for- 
mer testimony, of which effect the 
party cannot complain). 

[a] Witness cannot state what he 
“thought” another said. Morris v. 
Stokes, 21 Ga. 552. 

16. Da Lee v. Blackburn, 11 Kan. 
190; Grand Lodge A. Ca Waly. 
Bunkers, 23 Ohio Cir.Ct. 487. 


As ground for striking see Trial § 


n 
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not be deteected,1° as where the witness refers to his 
unuttered thoughts which accompanied his observa- 
tion of the occurrence in question.!? It has been held 
that on direct examination a witness should not be 
permitted to give the reasons for his certainty as to 
a fact to whica he has testified, but should be confined 
to the naked fact.*? 


[§ 736] g. Impressions, 
tions, or Best Recollection. 
must state facts within his personal knowledge, 
and may not usurp the funetion of the jury and 
give testimony in the nature of a conclusion or opin- 
ion;'* a witness, interrogated as to facts, cannot 
state his impressions,!® conclusions,?® inferences,** 
suppositions,!§ opinion,!® or understanding of a cer- 
tain matter,?° unless such answer is equivalent to a 
statement of the fact asked for,?! or the question, un- 


Conclusions, Supposi- 


A witness, generally, 
e138 


219 text and note 73. 


17. Crews v. Threadgill, 
334. 


Inferences from sensation as ad- 
missible see Evidence §§ 651-730. 


18. State v. Farris, (Mo.) 6 S.W. 
(2d) 903. See Martin v. State, 1 S.W. 
(2d) 296, 108 Tex.Cr. 394 (where a 
witness testified that a person sit- 
ting in a car in front of a store could 
see the cash drawer, the statement 
was not a supposition). See also 
Evidence § 602. 


19. Kauffman v. Maier, 29 P. 481, 
94 Cal. 269, 18 L.R.A. 124. See State 
v. Blydenburg, 112 N.W. 634, 135 lowa 
264, 14 Ann.Cas. 443 (where a wit- 
ness, in answer to a question as to 
whether he had heard any conversa- 
tion between defendant and his wife 
in which the former was cruel, stat- 
ed that on one occasion when defend- 
ant’s wife said that she wished he 
would drive her to a certain place, he 
replied that if she wanted to go there 
she would have to walk, the witness 
should not have been allowed infer- 
entially to characterize the conversa- 
tion as cruel). 


20. Kelso v. Fitzgerald, 25 N.W. 


157, 67 Iowa 266. See Nutt v. Vennum, 
202 IllApp. 507. See also Evidence § 


35 Ala. 


603. 
21. See cases infra this note. 
[a] Tllustrations.—(1) In a pros- 


ecution for rape, in which the mother 
of prosecutrix was asked to tell all 
that her daughter had told her after 
the alleged assault, the witness’ an- 
swer, as part of her testimony, that 
prosecutrix had showed her prints of 
the defendant’s fingers on an arm was 
not an assumption on the part of the 
witness that the marks were finger- 
prints but testimony as to what pros- 
ecutrix had said that the marks which 
the witness saw were. State y. Dal- 
rymple, (Mo.) 270 S.W. 675. (2) In 
an action against a railroad for the 
destruction of property by fire, the 
answer of a.witness, to a question as 
to “the condition of the engine as to 
emitting sparks, ” that ‘it was in bad 
condition,’ was equivalent to saying 
that the engine emitted sparks. Dan- 
iels v. Roanoke R. & Lumber Co., 74 
SsEw83.1, al 8 NC 418594 130) Where a 
witness, intending to say that certain 
logs were owned by defendant, began 
by saying, “What I have been told’ 
and understand,” but on objection and 
in reply to question of counsel, “Do 
you know?” testified that the logs be- 
longed to defendant, there was no er- 
ror in refusing to strike out the an- 
swer. Johnson v. Thomas Irvine 
Lumber Co., 185 P, 217, 75 Wash. 539 


976 [70 C.J.] 
objected to, calls for a conclusion of the witness.?? 
A witness who is not positive may make a statement 
of a fact to the best of his recollection or belief,?* 
and his testimony should not be excluded because he 
uses, “it is my impression,” “I think,” or a similar ex- 
pression, where he means that he is testifying from 
the best of his recollection or an indistinct remem- 
brance of facts within his personal knowledge.* 
Such answer is properly stricken when it appears 
to be merely a conjecture.2®> Although a witness has 
no distinet and independent recollection of a certain 
fact, he may testify to what was customarily true,”® 
as, for example, his fixed habit in such cases in the 
course of the routine of his business, where what he 
did in the transaction was in accordance with that 
habit.27 Where a witness testifies positively to facts 
which may be within his personal knowledge, and 
the opposite party makes no inquiries to ascertain 
whether or not they are such, the court may assume 
that the witness speaks from such knowledge.?® 


[§ 737] h. Witness’ Own Knowledge in Part. An 
answer which is based partly on the witness’ own 
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[§§ 736-740 


knowledge cannot be excluded as a whole because also 
based in part on what another person told him.?® 


[§ 738] i. Imitation of Attitude and Movements. 
It may be proper to permit a witness to illustrate his 
testimony by imitating positions and motions.®° 


[§ 739] j. Mere Repetition. It was not error to 
strike out of an answer that which was only a reit- 
eration of what the witness had testified to and about 
which there was no dispute.?? 


[§ 746] k. Effect of Improper Answer.?? Where 
a question was proper and neither the court nor the 
examining counsel was at fault, error cannot be pred- 
icated upon the fact that the witness gave an improp- 
er answer.®® The absence of such fault will be pre- 
sumed,** unless the witness is a party.°° Error can- 
not be assigned to particular answers. which, standing 
alone, are improper but proper in«connection with 
the entire testimony.®® Where the effect of an im- 
proper answer cannot be eliminated by an instrue- 
tion to disregard it, the party prejudiced is entitled 
to have a mistrial declared.** In the absence of any 


sion.—Fassin v. Hubbard, 55 N.Y. 465. 


[rev on other grounds 140 P. 577, 79 [ 502. 

Wash. 520]. N.H.—State .y» Flanders, 38 N.H. 
22. Chicago, etce., Ri Co: Be Kirk- | 324. 

land, 120 I1l.App, 272. See McKim v. 4 5 - = On EV. 

Bubekere 195) P. 158) bo Month 830 Gio os he ia 


(holding that the answer of a wit- 
ness, “That testimony is false,’ was 
plain, direct, and to the point, and in 
itself not objectionable). 


23. Huguley v. Holstein, 35 Ga. 
271; Rhode v. Louthain, 8 Blackf. 
(ind.) 413; Blake v. People, 73 N.Y. 
586; Carrington v. Ward, 71 N.Y. 360 
[aff 42 N.Y.Super. 571]. See Stewart 
v. State, 140 S.E. 415, 37 Ga.App. 386, 
387 (where ‘certain evidence was al- 
lowed to go to the jury to which the 
only objection then urged . . was 
that ‘the witness could not testify 
to the best of his knowledge and be- 
lief’ [although] where a stat- 
ute which provides for the making of 
an affidavit requires the facts to be 
positively stated, an affidavit based 
upon knowledge and belief can not 
be received there is no such 
law or rule of practice applicable to 
the evidence of a witness testifying 
on the stand”); and cases infra this 
note and note 24. 


[a] ®estimony of witness “that a 
certain thing is true according to his 
best recollection necessarily carries 
the implication that the witness has 
a recollection and knowledge upon the 


subject.” Aitna Ins. Co. v. Trimmier, 
157 S.E. 340, 42 Ga.App. 745. 
{b] Distance.—Where a witness 


has not measured a certain distance, 
he cannot give the exact distance but 
only his best judgment as to such dis- 


tance. Hill v. Harvey, (Mo.) 201 S. 
W. 535. 
[c] Identity of person.—People v. 


Mullen, 99 N.Y.S. 227, 49 Misc. 297, 19 
INGOs SS 

24. U.S.—Semet-Solway Co. v. Wil- 
cox, 143 F. 839. 

Ala.—Pettus v. Louisyille & N. R. 
Co., 106 So. 807, 214 Ala. 187. 

Conn.—Palmieri v. Arnone, 157 A. 
°270, 114 Conn. 711. 

Ga.—E. Matthews & Son v. Rich- 
ards, 91 S.E. 914, 19 Ga.App. 489. 

Ill.—Abbott v. Church, 123 N.E. 
288 Ill. 91, 4 A.L.R. 975. 


Me.—Humphries v. Parker, 52 Me. 


306, 


~_ 


See also Evidence § 589 text and 
note 83. 


[a] 
should 


Similar expressions.—(1) “I 
judge.” Hallahan. v. New 
York, ete. ak. Co, 6) Nb. 28ijel020N. 
Wa 94 (2) “Opinion, -as mised by, ca 
witness, meant to the best of his rec- 
ollection. BExporters’ & Traders’ Com- 
press & Warehouse Co. v. Shaw, (Tex. 
Civ.App.) 20 S.W.(2d) 248. 


[b] Such impression is a fact 
which jurors are entitled to consider. 
Semet-Solway es Vv. Wileox,, 1437 By 
839. 


Testimony rejected as opinion but 
in reality because language indicates 
lack of definite knowledge see Evi- 
dence § 589 text and note 84, 


“mhink’” as meaning to recollect or 
call to mind see Think 62 C.J. p 918 


25, Ryan y. People,” 79. NY 5938 
{aff 19 Hun 188] (“I should judge’). 


26. Middlesex & B. St. Ry. Co. v. 
Higan, WAR. TAN, 31) CiCtAS a3" att 
212 F. 562] (witness’ statement that 
a certain lamp was supposed to be 
lighted until a certain hour construed 
to mean merely that the light custom- 
arily burned until that hour). See 
cases infra note 27. But see Tolinan 
v. King, 24 Hun 480 (a witness could 
not testify that, although he had no 
recollection of being asked a certain 
question, testifying “as a business 
man” such question was probable, and 
he did not doubt that it was asked). 


As unresponsive in answer to in- 
quiry as to what witness did see su- 
pra § 726 note 43 [a] (1). 

Testimony of definite probability 
see Evidence § 602. 

27. Leonard v. Mixon, 23 S.E. 80, 
96 Ga. 239, 51 Am.S.R. 134; Davie v. 
Terrill, 63 Tex. 105. 

Yestiniony that if certain thing had 
happened certain other things would 
also have happened see Bvidence § 
602. 


28. 
[a] 


Fassin v. Hubbard, 55 N.Y. 465. 
Testimony taken on commis. 


29. Prescott v. Ball Engine Co., 35 
A. 224, 176 Pa. 459, 53 Am.S.R. 683. 


30. State v. Comeau, 19 So. 130, 


‘48 La.Ann. 249 (prosecution for shoot- 


ing) 

31. Seivert v. Galvin, 113 N.W. 680,. 

Tse VWase ogle 
S2. Cross references: 

Answer although not responsive ad- 
maiSetete as evidence see supra § 
129. 

Effect of evidence admitted without 
objection or exception see Criminal 
aaa §§ 2218-2220; “Trial §§ 235— 


Instruction to disregard evidence 
stricken on motion see Trial § 469 
text and note 35. 


Motion to strike out answer as im- 
proper sce) Trial § 219: 


33. People v. Todaro, 235 N.W. 185, 
253 Mich. 367 [aff 240 N.W. 90, 256 
Mich. 427]; People v. Rozewicz, 199 
N.W. 632, 298 Mieh? 231: People Vv. 


Wilson, 95 N.W. 536, 133 Mich. 517; 
Peo. v. Mead, 15 N.W. 955100) Mich. 
228; Mobley v. State, 232 S.W. 531, 


89 Tex.Cr. 646; Holman vy. Edson, 69 
A. 143, 81 Vt. 49, 15 Ann.Cas. 1089; 
Lynds v. Plymouth, 50-A. 1033, 73 vt. 
216; State v. Marsh, 40 A. 836, LOWE 
288. See State v. Snyder, 85 A. 984, 
86 Vt. 449 (Where a witness in a pros- 
ecution for adultery, in response to a 
question of defendant’s counsel, told 
of the objectionable conduct of third 
persons, adding “How would you like 
that?” upon exception to the part of 
the answer that was not responsive 
on the ground that it was not so, and 
that it was given for the purpose of 
injuring defendant, where neither the 
court nor the state’s attorney were 
shown to have been at fault, no error 
appears). 
ioe Frary v. Gusha, 9 A. 549, 59 Vt. 
Presumptions as to conduct of trial 
generally see Appeal and Hrror §§ 
2695-2698. 


35. Holman v. EdSon, 69 A. 148, 81 
Vt. 49, 15 Ann.Cas,. 1089. 


36. Sanford v. Houghton, 150 N.W. 
334, 184 Mich. 44. 


37. Nadler v. Willen, 
Oiats 


190 N.Y.S. 


For later cases, developments and changes in the law see Annotations, saine title and section number, 


§§ 740-742] 


request to strike out, the reception of an irrespon- 


sive answer is not error.®§ 


[§ 741] 11. Remarks of Witness.*° 
statement by a witness, not responsive to a question, 
should be stricken,*® unless such statement would be 
otherwise admissible or would be proper if in answer 
Whether or not upon an improper 


to a question.*? 


[a] Illustration.—Where the court 
elicited from a witness for plaintiff 
the fact that the witness had recoyv- 
ered on his claim against defendant 
arising out of the same accident, such 
testimony was so prejudicial that de- 
fendant was entitled to have a mis- 
trial declared. Nadler v. Willen, 190 
INGY.. Ss Oe 


[b] Answers held not to have re- 
quired discharge of jury.—(1) In a 
prosecution for’theft, court did not 
err in refusing to call a mistrial be- 
cause of a police officer’s statement on 
the witness stand that ‘“‘he had locked 
defendant up before,’ which was not 
responsive to any question, where the 
court immediately ordered the answer 
stricken from the record, the anwer 
did not show that defendant was ever 
convicted of any offense, and no ref- 
erence was made thereafter either on 
defendant’s direct or cross-examina- 
tion to such answer. People v. Roze- 
wicz, 199 N.W. 632, 228 Mich. 231. (2) 
Where the court inadvertently drew 
from plaintiff in an action based upon 
personal injuries the fact that he was 
married, defendant was not so preju- 
diced as to require the discharge of 
the jury inasmuch as plaintiff him- 
self might have called his wife as a 
witness to bring this fact to the at- 
tention of the jury. Westover v. Wa- 
bash Ry. Co., (Mo.) 6 S.W.(2d) 843 
[cert den Wabash Ry. Co. v. Westover, 
49 S.Ct. 31, 278 U.S. 632, 73 L.Ed. 550]. 


Cross references: 


Prejudicial effect of evidence despite 
exclusion see Appeal and Error §§ 
2972, 2973; Criminal Law §-3666. 


Refusal to grant new trial as abuse 
of ‘discretion see Appeal and Error 
§ 2813; Criminal Law § 3589 


Right to mistrial upon improper vol- 
untary statement of witness see in- 
fra § 741. 


38. Chicago, etc., R. Co. v. Wood- 
ward, 27 P. 836, 47 Kan. 191. See also 
Appeal and Error § 741 text and note 
ye Criminal Law § 3331 text and note 

39. Cross references: 


Control of examination by court see 
supra §§ 643-647. 


Failure to object as waiving right to 
complain of: 


Answer by witness after objection 
to question has been sustained 
rey Appeal and Error § 741 note 85 

a]. 


Improper remark by witness on 
leaving stand see Appeal and Er- 
ror § 741 note 83’ [b]. 


Showing or suggesting insurance sce 
Trial at 


40. Ala.—QJones v. State, 47 So. 100, 
156 Ala. 175; Nalls v. State, 95 So. 
591, 19 Ala.App. 146. 


Ind.—Singer Sewing Mach. Co. v. 
Phipps, 94 N.E. 798, 49 Ind.App. 116. 


Mo.—Fesler v. Hunter, (App.) 35 S. 
W.(2d) 641. 


/ 
Okl.—Bilby v. Owen, 181 P. 724, 74 
Okl. 158. 


[70 C. J.—37] 
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voluntary statement of a witness a mistrial should 


be declared is largely within the discretion of the 


A. voluntary trial judge.*? 


Tex.—Shaddix v. State, 
602, 90 Tex.Cr. 431; Houser v. State, 
222. S.W, 240, 8% Tex.Cr. 2963. James 
v. State, 219 S.W. 202, 86 Tex.Cr. 598. 


Wis.—Koenig v. Koenig, 123 N.W. 
130, 140 Wis. 618. 


gree also Trial § 219 text and note 


[a] Explanation of witness that 
he was uneducated, and did not have 
the benefit of the schools, was im- 
proper and_ prejudicial, although 
where a witness does not fully under- 
stand English, as where it is not his 
mother tongue, it is proper for the 
jury to be informed of his deficiency, 
and for him to explain that he has 
difficulty in expressing himself in 
English. Southern Ry. Co. v. Renes, 
68 So. 987, 192 Ala. 620. 


[b] Lawyer testifying in his own 
behalf may not, any more than any 
other witness, present arguments 
from the witness stand. Bilby v. Ow- 
en, 181 P. 724, 74 Okl. 158. 


Misconduct of witness in making 
improper remark or volunteering evi- 
dence as cured by exclusion from con- 
cEtiade of jury see Criminal Law 


Responsiveness of answer see supra 
§§ 726-731. 


eats See Trial § 219 text and note 


Unresponsive answer as admissible 
Heyeom petene testimony see supra § 
De 


42. Scharff v. Standard Tank Car 
Co., 264 S.W. 56, 214 Mo.App. 658. 


[a] Discretion held properly exer- 
cised in refusing to have mistrial de- 
clared.—State v. Thomas, 300 S.W. 
823, 318 Mo. 605; Plannett v. McFall, 
(Mo.App.) 284 S.W. 850; Bashaw v. 
Hichenberger, 125 A. 130, 100 N.J.Law 
153; Fitzgerald v. De Mott, 128 A. 
545, 3 N.J.Misc. 409. 


New trial: 
Generally see 46 C.J. p 46 et seq. 


Within discretion of lower court gen- 
erally see Appeal and Error § 2813; 
Criminal Law § 3589. 

Right to mistrial where prejudicial 
effect of answer cannot be eliminated 
see supra § 740. 

43. U.S.—Breese v. U. S., 106 F. 
680, 45 C.C.A. 535 [rev on other 
grounds 108 F. 804, 48 C.C.A. 36]. 


Ala.—Jackson vy. State, 145 So. 656, 
226 Ala. 72. 


Ariz.—U. S. v. Tenney, 
2 Ariz, 29. 


Cal.—People v. Cotta, 49 Cal. 166. 


Colo.—Rohrig v. Pearson, 24 P. 
1083, 15 Colo. 127. 


Conn.—Card v. Foot, 15 A. 371, 56 
Conn. 369, 7 Am.S.R. 311. 


Fla.—Jenkins v. State, 12 So. 677, 
31 Ba. 196. 


Ga.—Johnson v. State, 54 S.E. 184, 
125 Ga. 243. 


Ill.—Sinsabaugh v. Cleveland, etc., 


*By STANLEY A. HACKETT (8§§ 742-771). 


8) P2965, 


235 S.W.|R. Co., 


[§ 742] 12. Refreshing Memory*—a. In General. 
A witness who does not recollect or is not certain 
about matters concerning which he is called on to 
testify may be permitted to refresh his memory** and 


149 Ill.App. 642. 


Ind:—Ohio “Farmers’ Ins. Co! v. 
Dobbs, 126 N.E. 869, 129 N.E. 484, 74 
Ind.App. 685; Southern R. Co. v. 
State, (App.) 72 N.E. 174. 


Iowa.—State v. Hassan, 
960, 149 Iowa 518. 


Kan.—Sanders v. Wakefield, 20 P. 
ahs 41 Kan. 11. 


128 N.W. 


y.—Fuqua v. Com., 73 S.W. 782, 
24 orn 2204. 
La.—Chiapella v. Brown, 14 La. 
Ann. 189 


Me.—State v. Lull, 37 Me. 246. 


We amet v. Nydegger, 30 Md. 


Mass.—Com. v. Burton, 67 N.E. 419, 
183 Mass, 461. 


Mich.—Goodwin y. Union Ins. Co., 
127 N.W. 790, 163 Mich. 41. 


Mo.—Wilson, etc., Lumber Co. v. 
Ware, 130 S.W. 822, 150 Mo.App. 61. 


Neb.—Johnson vy. Spaulding, 95 N. 
W. 808, 1 Neb. (Unoff.) 699. 


Nev.—Pinschowers v. Hanks, 1 PL 
454, 18 Nev. 99. 


gat ites Stetson Vv. Godfrey, 20 N.H. 


N.J.—Myers v. Weger, 
62 N.J.Law 432. 


N.M.—De Palma vy. Weinman, 103 
P. 782, 15 N.M. 68, 24 L.R.A.N.S. 423. 


N.Y.—Taft v. Little, 70 N.E. 211, 
178 N.Y. 127; Clark v. National Shoe, 
ete., Bank, 52 N.Y.S. 1064, 32 App.Div. 
816 [aff 58 N.E. 659,:164 N.Y. 498]. 


phere @UaTe Ve Hayes, 71 uNcG 


Okl.—Enid First Nat. Bank vy. Yeo- 
man, 78 P. 388, 14 Okl. 626. 


Or.—Haines v. Cadwell, 
40 Or. 229. 


Pa.—Dodge v. Bache, 57 Pa. 
Saulnier v. Keech, 95 Pa.Super. 
Shannon v. Castner, 21 Pa.Super. 294, 


R.I.—Holden v. Thurber, 72 A. 720. 

8.C.—Henry Sonneborn & Co. v. 
Southern R. Co., 44 S.E. 77, 65 S.C. 
502; Bull v. Lambson, 5 S.C. 284. 


S,D.—State v. Stevens, 92 N.W. 420, 
16° S.D. 309 


ite Pare v. State, 79 S.W. 301, 
46 Tex.Cr. 100; Luttrell v. State, 51 s 
W. 930, 40 Tex.Cr. 651. 


Vt.—Williams v. Wager, 24 A. 765, 
64 Vt. 326. 


Wash.—Simpson vy. Weise, 75 P. 9738, 
34 Wash. 360. 


W.Va.—State v. Legg, 53 S.E. 545, 
D9. W.Va. 315, 8 EnRLALN. Sy all5oe 


Wis.—Hazer v. Streich, 66 N.W. 702, 
92 Wis. 505. 


Wyo.—Foley v. State, 72 P. 62 
11 Wyo. 464. ue 


Ing. —Rex v. St. Martin, 2 A&R 
210,,4 N.&M. 202, 29 ELGal: LL2 114 
Reprint 81. 


Can.—Daynes v. British Columbia, 


42 A. 280, 


66) Beso; 


421; 
127; 
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then testify as to those matters** where his memory 
is so refreshed that he is able to testify to the facts 
from a present and independent recollection, apart 
from the source of refreshment ;*° and even though 
a witness is unable to recall the facts set forth in 
a writing shown him, he may be allowed to testify 
to the facts as they appear in the writing where he at 
one time had personal knowledge thereof and knows 
that the writing is an accurate record thereof.*® 
Obviously, it is immaterial whether or not a witness’ 
recollection is refreshed where, even if it is refreshed, 
his testimony is inadmissible*? according to the rules 
governing the admission and exclusion of evidence 
Refreshing the memory of a witness is 
not impeaching*® or contradicting’? him. A witness 
who has testified may be permitted to correct an 
error in his testimony after refreshing his memory ;°* 
and where a witness is at first uneertain as to the 
date of an occurrence, but is subsequently able, aft- 
er having his recollection freshened, to fix the date, 


generally.*§ 


ete i ©o0.,.49 Can.s.C. 518 [rev 178: 
C. 498]. 

Rute tance v. Fraser, 14 U.C.C.P. 
70. 


[a] Party has the same right as 
any other witness to refresh his mem- 


ory. Bull v. Lambson, 5 S.C. 284. 
44, U.S.—Breese v. U. S., 106 F. 
G30" 45. -C.CrA.y 53 {rev on other 


-grounds 108 F. 804, 48 C.C.A. 36]. 


Ala.—Central of Georgia Ry. Co. v. 
Wilson, 111 So. 901, 215 Ala. 612; Har- 
ris v. State, 64 So. 876, 11 Ala.App. 
314. . 


Ga.—Veal v. Wood, 113 S.E. 818, 29 
Ga.App. 94; Taylor v. State, 105 S.E. 
651, 26 Ga.App. 74. 


Idaho.—State v. Marren, 107 P. 993, 
17 Idaho 766. 


Tll.— Village of Broadview, 167 N.E. 
106, 335 Ill. 299 [appeal dism and cert 
den 50 S.Ct. 67, 280 U.S. 518, 74 L.Ed. 
588]; People v. Zalimas, 149 N.HE. 759, 
319 Ill. 186; Woods v. Toledo, St. L. 
& W. R. Co., 159 Ill.App. 209. 


La.—Monroe Grocer Co. v. Barron, 
1384 So. 735, 16 La.App. 357. 


Mass.—Commonwealth v. Helfman, 
155 N.E. 448, 258 Mass, 410. 


Mo,—Lake Superior Loader Co. v. 
Huttig Lead & Zine Co. 264 S.W. 
396, 305 Mo. 130. 


Nev.—Pinschowers v. Hanks, 
454, 18 Nev. 99. 


Pa.—Ramstein v. Handel & Haydn 
Building & Loan Ass’n, 65 Pa.Super. 
190. 


Tenn.—Bank of Tennessee v. Cowan, 
7 Humphr. 70. 


Tex.—Northern Texas Traction Co. 
Vacobrvan: (Civ.App,) -299.  S.W...326 
{econforming to answers to certified 
questions 294 S.W. 527, 116 Tex. 479]; 
Commonwealth Bonding & Casualty 
Ins. Co. v. Harper, (Civ.App.) 180 S.W. 
1156; Talmadge v. State, 237 S.W. 568, 
91 Tex.Cr. 177; Smith v. State, 156 S. 
W. 214, 70 Tex.Cr. 62. 


Weight of testimony of witness 
whose memory has been refreshed see 
Evidence § 1769. 


45. Ala.—Birmingham R., etc., Co. 
v. Seaborn, 53 So. 241, 168 Ala. 658. 

Ky.—Edlin v. Commonwealth, 227 
S.W. 462, 190 Ky. 348. 


Minn.—Ammon y. Illinois Cent. Ry. 
Co., 1389 N.W. 819, 120 Minn. 438; 
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tion.>* 


stand. 


Culver v. Scott, ete., Lumber Co., 55 
N.W. 552, 53 Minn. 360. 


Miss.—Cooper y. State, 
267. 


Mo.—Thos. Gusack Co. v. Lubrite 
Refining Co., (App.) 261 S.W. 727. 


Tex.—Allen vy. Halsted, 87 S.W. 754, 
39 Tex.Civ.App. 324. 


Utah.—Matson vy. Matson, 
943, 56 Utah 394.- 


Va.—Mankin v. Aldridge, 105 S.BE. 
459, 127 Va. 761. 


Necessity of independent recollec- 
tion see infra § 767. 


46. See infra § 767. 


47. State v. Grulick, 114 A. 547, 
96 N.J.Law 202. 


48. Admissibility of evidence gen- 
exally see Criminal Law § 1034 et seq; 
Evidence § 89 et seq. 


49. George Brown & Co, v. O’Con- 
nor, 238 F. 552, 151 C.C.A. 488; Latham 
v. Jordan, (Tex.Commn.App.) 17 S.W. 
bee 805 [rev (Civ.App.) 3 S.W.(2d) 


Impeachment or contradiction of 
witness generally see infra § 914 et 
seq. 


50. Latham Vv. Jordan, (Tex. 
Commn.App.) 17 S.W.(2d) 805 [rev 
(Civ.App.) 3 S.W.(2d) 555]. 


51. Ritzman'v. UL 'S:; 55° App. D.C. 
194, 38 F.(2d) 718; Meyer v. Blake- 
more, 54 Miss. 570. 


[a] Recalling ~witness.—(1) “A 
witness who has made a mistake con- 
cerning the time when a particular 
thing, to which he has testified, took 
place, may be recalled for the purpose 
of correcting his error, after he has 
refreshed his memory.” Dowler v. 
Citizens’ Gas & Oil Co., 76 S.E. 845, 71 
W.Va. 417, 422, Ann.Cas.1914C 341. 
(2) Recalling witnesses generally 
see infra §§ 773-776. 


52. Saulnier v. Keech, 95 Pa.Super. 
27. 


59 Miss. 


190 P. 


53. U.S.—Buckley v. U. S., 33 F. 
(2d) 718. 

D.C.—Thompson v. U. S., 59 App.D. 
Coro 1 32) bE Gado 4a 

Mich.—Gilbert v. Michigan Cent. 
R. Co., 74 N.W. 1010, 116 Mich. 610. 


Minn.—Farmers’ BPlevator Co. of 
Lansford, N. D. v. Great Northern Ry. 
Co., 154 N.W. 954, 181 Minn. 152; 


Expert witness. 


a 
[§§ 742-744 


his testimony is not to be ruled out as inconsistent 
or contradictory.®? 


Discretion of court. The refreshing of a witness’ 
memory is a matter resting largely in the discretion 
of the trial court®? whose rulings will not be dis- 
turbed on appeal in the absence of abuse of discre- 


~ 
[§ 744] ¢. Orally®*—(1) In General. It is with- 
in the diseretion of the court to permit counsel so 
to frame his questions as to refresh the memory of 


Madigan v. De Graff, 17 Minn. 52. 
Mo.—Winn v. Modern Woodmen of 


America, 137 S.W. 292, 157 Mo.App. tbr 


8.D.—Brown v. N.W. 


689, 24 S.D. 231. 


Utah.—Sagers v. International 
ea ine Co,,, 1632 Po 105.550. Utah 


Smith, 123 


[a] Trial judge is not required to 
recall witness to refresh his recollec- 
tion.—(1) Corker v. Sperling, 68 S.E. 
557, 8 Ga.App. 100. (2) Recalling wit- 
nesses generally see infra §§ 773-776. 


Applications of rule see passim in- 
fra §§ 744-766. 


54 See Appeal and Error § 2796. 


55. Kansas City Solithern Ry. Co. 
v. Second Street Improvement Co., 
166 S.W. 296, 256 Mo. 386. 


56. Thomas v. State, 2 N.E. 808, 
103 Ind. 419. 


57. Thomas vy. State, supra. 
58. Cross references: 


Refreshing memory on witness stand 
see infra text and note 60 


Requiring witness to inspect writing 
in court see infra § 746. 


59. State v. Kwiatkowski, 
209, 83 N.J.Law 650. 


60. State v. Kwiatkowski, supra; 
First State Bank of Mangum v. Lock, 
234 P2606, 113) 0kKh3:0, 


61. Thomas v. State, 2 N.E. 808, 
103 Ind. 419; Trimmer v. Trimmer, 90 
nee: Sena State v. Magers, 57 P. 

Se r. 520; State v. Hammond, 
148 P. 420, 46 Utah 249. 


62. State v. Henson, 234 S.w. 
290 Mo. 238. bites 


[a] Good or poor practice.—(1) In 
one case, although it was held not er- 
ror to permit the withdrawal of a wit- 
ness to refresh his memory, it was 
stated that the proper course to pur- 
sue is to refresh the memory of the 
witness while he is on the stand. 
State v. Henson, 234 S.W. 832, 290 Mo. 
238. (2) In another case, however, 
it was declared to be better practice to 
withdraw the witness and recall him 
after his memory has been refreshed. 
Baer. v. Seider, 58 N.W. 366, 99 Mich. 


63. Refreshing memory: 
By leading questions see supra § 692. 
On cross-examination see infra § 842, 


85 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


It is said that there is no reason ° 
for refreshing the recollection of a witness testify- 
ing as an expert.°> 


[§ 743] b. On or Off Witness Stand. A witness 
may refresh his memory at°® or before’ the trial, 
in®§ or out®® of court, or on,®° before going on,®? or 
after having been withdrawn from,°? the witness 


ea cage i . .% are aa - iit 


§§ 744-745] 


the witness,** as by directing his attention to por- 
tions of a conversation which occurred several years 
before,°*® or to a fact, event, or circumstance that 
may enable him to recollect the fact sought to be 
On the other hand, where the answer to 
a question asked for the purpose of refreshing the 
memory of a witness would be otherwise inadmissi- 
ble, the court, in its diseretion, may sustain an ob- 
jection to the question;®? it is not in error in doing 
so where the matter inquired about does not seem in 


proved. 


64 Ala.—Vaughn v. State, 84 So. 


879, 17 Ala.App. 383. 


Colo.—Ehrhardt v. People, 
164, 51 Colo. 205. 


D.C.—Thompson vy. U. S., 59 App.D. 
Go 51, 829 HC2d) -947. 


Mo.—State v. Kebler, 128 S.W. 721. 


1G Boga 2 


Tex.—Sparks v. Johnson, (Civ. 
App.) 235 S.W. 975; Sigler v. State, 
7 Tex.App. 283; Porter v. State, 21 


S.W.(2d) 518, 113 Tex.Cr. 324. 


Wis.—Samson v. Ward, 132 N.W. 
629, 147 Wis. 48. 


Discretion generally see supra § 
742. 

65. State v. Tawney, 112 P. 161, 83 
Kan. 603. 


66. Ala.—Rogers v. State, 
359, 17 Ala.App. 175. 


Ind.—Stanley vy. Stanley, 138 N.E. 
261, 112 Ind. 143. . 


Mich.—Prentis v. Bates, 50 N.W. 
637, 8&8 ‘Mich. 567 [mod on other 
grounds 53 N.W. 1538, 93 Mich. 234, 17 
L.R.A. 494]. 


N.Y.—O’Hagan vy. Dillon, 
170 [rev 42 N.Y.Super. 456]. 


Or.—State v. Bartmess, 54 P. 167, 
oa) OE. LAO. 


Pa.—Saulnier v. Keech, 95 Pa.Su- 
per. 127. 


[a] Wide latitude.—Where an ali- 
bi witness testifies to being with ac- 
cused on a Friday, but is unable posi- 
tively to fix it as the day of the crime, 
and is evidently reluctant, accused 
should be allowed the widest latitude 
to get him to refresh his memory by 
recalling collateral events. People v. 
Cunneen, 172 N.Y.S. 59, 184 App.Div. 
57 by Oo TOINeNe Ore 2 7. 


67. Avery v. Mattice, 9 N.Y.S. 166 
paff.30 N.E., 1152,.132 N.Y. 601]. 


68. Long v. State, 127 S.W. 551, 59 


83 So. 


GING. 


Tex.Cr. 103, Ann.Cas.1912A 1244. 
69. Radley v. Seider, 58 N.W. 366, 
99 Mich, 431. 
70. U.S.—Hyde v. U. S., 32 S.Ct. 


793, 225 U.S. 347, 56 L.Ed. 1114, Ann. 
Cas.1914A 614 [aff 35 App.D.C. 451]; 
RIUCKORVE Vi OLeiS, ML4t SCL god Lo. WW: 
S: 303), 38 Lebid.. 170" Us) S.°ve Petrie, 
59 F.(2d) 1005. 


Ala.—Linnehan v. State, 22 So. 662, 
116 (Ala... 4723. Louisville; ete: RR.) Co. 
v. Hurt, 13 So. 130, 101 Ala. 34; White 
v. State, 5 So. 829, 87 Ala. 24; Moul- 
ton v. State, 98 So. 709, 19 Ala.App. 
446 [cert den 98 So. 715, 210 Ala. 656]. 


Cal.—Cummins v. Yellow & Checker 
Cab’ Co., 15 P: (2d) 536, 127.Cal,App. 
170; People v.. Deckert, 246 P. 157, 
77 Cal.App. 146; People v. Duncan, 96 
P. 414, 8 Cal.App. 186. 


Ga.—Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. 


Tll.— People v. McLaughlin, 169 N. 
BE. 206, 337 Ill. 259; Finch v. Betz, 134 
Ill.App. 471. 


Iowa.—State v. Cummins, 40 N.W. 
124, 76 Iowa 133; Humble v. Shoe- 


, 
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maker, 30 N.W. 492, 70 Iowa 228. 


Minn.—State v. Johnson, 12 Minn. 
476, 93 Am.D. 241. 


Mo.—Creighton v. Modern Woodmen 
of America, 90 Mo.App. 378. 


Neb.—Masourides v. State, 125 N.W. 
132, 86 Neb. 105. 


N.M.—tTerritory v. Livingston, 
P. 1021, 18 N.M. 318. 


N.Y.—Bullard v. Pearsall, 53 N.Y. 
230; Iveson v. United Traction Co., 
143 N.Y.S. 1077, 159 App.Div. 27; Ma- 
loney v. Martin, 80 N.Y.S. 763, 81 App. 
Div. 432 [aff 70 N.E.- 1102, 178 N.Y. 
552]; Wright v. Grant, 6 N.Y.St. 362. 


Ohio.—Hurley v. State, 21 N.BH. 645, 
46 Ohio St. 320, 4 L.R.A. 161; State v. 
Carlyle, 4 Ohio Dec. (Reprint) 335, 1 
Clev.L.Rep. 338. 


Okl.—Morris v. State, 247 P. 418, 35 
Ok1,Cr..5, 10a eit Syed: 


Or.—State v. Merlo, 173 P. 317, 92 
Or. 678, 182 P..153, 92 Or. 678s .State 
v. Steeves, 43 P. 947, 29 Or. 85; Lang- 
ford v. Jones, 22 P. 1064, 18 Or. 307. 


R.I.—Hildreth y. Aldrich, 1 A. 249, 
td BDV L63; 


Tex.—Dallas Consol. Blectric St. R. 
Co. v. McAllister, 90 S.W. 933, 41 Tex. 
Civ.App. 131; Thomas v..State, 274 
S.W. 577, 101 Tex.Cr, 144. 


Vt.—In re Esterbrook’s Estate, 
A. 1,,.83 Vt... 229. 


Wash.—-State v. Sills, 
113 Wash. 497. 


Wyo.—Arnold v. State, 40 P. 967, 5 
Wyo. 4389. 


Alta.—Maves v. Grand Trunk, etc., 
R.- Cos 6o°AltaL, '3'9'6. 


_{a] Statement made at or near 
time of accident.—Where, in an ac- 
tion for injuries by being struck by a 
street car, the evidence had been that 
the south-bound car had not stopped 
when the car causing the accident 
passed, and plaintiff testified that he 
did not know whether the south car 
had stopped, he was properly asked 
by his counsel, to refresh his recol- 
lection, if he had not stated at or 
near the time of the accident that the 
south car had stopped and passengers 
were alighting. Iveson v. United 
Traction Co., 143 N.Y.S. 1077, 159 App. 
Div. 27. 


[b] Questions in rebuttal as to 
what a witness said to counsel at the 
noon hour may be proper for the pur- 
pose of refreshing the recollection of 
the witness. Moulton v. State, 98 So. 
709, 19 Ala.App. 446 [cert den 98 So. 
715, 210 Ala. 656]. 


[ce] Extent of examination.—Just 
how far an examination by accused 
of his own witness who has testified 
at variance with his statements to 
accused before the trial should be per- 
mitted to go must in a large measure 
rest in the sound discretion of the 
court and be determined by the man- 
ner and appearance of the witness. 
ELT v. Roberts, 137 N.E. 802, 306 
Til. y 
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194 P. 580; 
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any way to refresh the memory of the witness;%® 
and the answer to the question should be excluded 
where, although the question may be proper, the an- 
swer is unnecessary, for the purpose of refreshing 
the memory of the witness.°°® 

[§ 745] (2) Directing Attention to Former State- 
ments or Testimony. It is permissible, for the pur- 
pose of refreshing the recollection of a witness, to di- 
rect his attention to statements previously made’? 
or testimony formerly given’! by him, particularly 


[ad] Limitation of use.—‘“Since a 
party cannot use the prior inconsist- 
ent statement of his own witness as 
substantive testimony, the court 
should always be careful to protect 
the rights of the opposing party, and, 
whenever permitting a party to re- 
fresh the recollection of his own wit- 
ness by directing attention to a prior 
inconsistent statement, the court 
should inform the jurors of the lim- 
ited use to be made of the prior state- 
ment and should advise them that the 
prior statement cannot be considered 
as substantive testimony.” State v. 
Merlo,} 173. B.{317,,. 182. -Py 13,1 9200r. 
678, 703. 


Questioning own witness as to prior 
contradictory statements for purpose 
of impeachment see infra § 1225. 


71. Ala.—Glenn v. State, 47 So. 
1084, 157 Ala. 12; Pelham v. Chatta- 
hoochie Grocery Co., 47 So. 172, 156 
Ala. 500; Thompson v. State, 13 So. 
753, 99 Ala. 173; Winchester v. State, 
102 So. 5385, 20 Ala.App. 243. 


Cal.—People v. Joy, 66 P. 964, 135 
Cal. xix; People 'v: Durrant, 48 P. 75, 
1U6 (Cal 179y! People Vv.) Ross; 146 size 
L059; 115 Call 238: 


Ind.—Ehrisman v. Scott, 
867, 5 Ind.App. 596. 


Iowa.—Spauldinge v. Chicago, etc., 
R. Co., 67 N.W. 227, 98 Iowa 205. 


Ky.—Graham v. Commonwealth, 53 
S.W.(2d) 219, 245 Ky. 113; Butler v. 
Com.,,.2. S.W.. 228,26 Ky. Le 465. 


Mass.—-Neill v. Brackett, 135 N.E. 
690, 241 Mass. 534. Compare Com. v. 
Phelps, 11 Gray 73 (in a eriminal trial 
the commonwealth cannot ask one of 
its witnesses to recur in his own mind 
to his testimony before the grand 
jury, and then state circumstances 
to which he has not testified at the 
trial): 

Mich.—People v. Hallas, 241 N.W. 
1938, 257 Mich. 127. People v. Korn, 
185 N.W. 817, 217 Mich. 170; People 
v. O'Neill, 65 N.W. 540, 107 Mich. 556; 
People v. Palmer, 63 N.W. 656, 105 
Mich. 568; Battishill v. Humphreys, 
388 N.W. 581, 64 Mich. 514. 


Mo.--State v. Coats, 74 S.W. 864, 
174 Mo. 396; State v. Draughn, 124 S. 
W. 20, 140 Mo.App. 263. 


N.J.—State v. Silver, 127 A. 545, 101 
N.J.Law 232, 2 N.J.Misc. 479. 


N.M.—State v. Stewart, 277 P. 22, 
34 N.M. 65. 


N.Y.—People v. Kelly, 21 N.E. 122, 
1138 N.Y. 647; Brown v. Brown, 96 
N.Y.S. 1002, 110 App.Div. 913; Hart v. 
Maloney, 91 N.Y.S. 922, 101 App.Div. 
37; People v. Sherman, 16 N.Y.S. 782 
[afieest ON. 107)! Leseriniyy Ne2 ol 
Grossman v. Walters, 11 N.Y.S. 471. 


Okl.—Morris v. State, 247 P. 418, 
35 Okl.Cr. 5,.10 [cit Cyc]. 


Tex.—Kennison v. State, 283 S.W. 
8138, 104 Tex.Cr. 391; Fitzpatrick. v. 
State, 38 S.W. 806, 37 Tex.Cr., 20. 


[a] Mode or manner.—(1) It is 
not permissible, except by express 
leave granted in the discretion of the 


32 N.E. 
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where it appears that he is trying to evade ques- 
tions’? or is unfriendly toward the party calling him 
as a witness?® and such party is surprised by his tes- 
timony.7* However, the court may, in its discretion, 
exclude a question as to previous statements or tes- 
timony of the witness;*° it is not proper, under the 
guise of refreshing the recollection of a witness, to 
inquire of him concerning statements made by him 
several months after he was informed of the occur- 
rences to which they related;*® a party is not enti- 
tled to refresh the recollection of a witness by eall- 
ing his attention to prior statements where the party 
is not surprised by the testimony of the witness and 
the effect of the inquiry would be to bring before the 


court, to refresh the memory of one’s 
own witness by repeating to him tes- 
timony which it is stated he gave ona 
previous trial. Bass vy. State, 57 S.E. 
1054, 1 Ga.App. 728, 790. (2) A party 
may, in the discretion of the court, 
be permitted to recall one of his wit- 
nesses, whom he has already exam- 
ined, to refresh his recollection by 
calling his attention to his testimony 
at a former trial. Gilbert v. Michi- 
gan Cent. R. Co., 74 N.W. 1010, 116 
Mich. 610. (3) Recalling witness to 
correct testimony generally see infra 
§ 774. (4) When it is necessary, in 
refreshing the memory of a witness, 
neither unwilling nor adverse, to 
present to him his testimony on a 
former examination, the court may 
exercise a sound discretion in pre- 
venting this being done in a way 

which may lead the jury to infer that 
certain testimony had been given by 
the witness, when that fact cannot be 
properly shown. Sylvester v. State, 
85 So. 142, 46 Fla. 166. (5) The exam- 
ination should be conducted in a man- 
ner appropriate to the purpose of re- 
freshing the witness’ memory. Crot- 
ty v. Danbury, 65 A. 147, 79 Conn. 379. 
(6) The trial court should not allow 
the inquiry to go beyond its proper 
limits. Farrell v. Bruce, 190 Il]l.App. 
309. (7) A witness who appears un- 
duly forgetful of matters to which 
he had deposed at a statutory inquisi- 
tion may be sharply catechized to re- 
fresh his recollection. State v. Parks, 
1 P.(2d) 261, 133 Kan. 568. (8) Read- 
ing testimony reduced to writing see 
infra § 762. 


[b] Impeachment distinguished.— 
(1) Asking a witness on direct ex- 
amination if he had not testified to 
certain facts on a former trial for the 
purpose of refreshing his memory 
does not amount to an impeachment 
of one’s own witness, where the wit- 
ness states that his recollection is re- 
freshed by the inquiry, and that he 
remembers the fact formerly testified 
to. Mahoney’s Adm’r v. Rutland R. 
Gor, m6o CAR Ga eS" Vit 2108 (2) iim- 
peachment of own witness generally 
see infra §§ 991-999. 


72. Morris v. State, 247 P. 418, 35 
Okl.Cr. 5; Howard v. State, 143 S.W. 
178, 65 Tex.Cr. 25. 


[a] Disposition to withhold facts. 
—Where a witness for the prosecution 
who testified before the grand jury 
manifests on the trial a disposition to 
favor accused and to keep back or 
soften injurious facts, it is discre- 
tionary to permit the prosecution to 
call his attention to his testimony 
before the grand jury, for the purpose 
of refreshing his memory. People v. 
Sherman, 31 N.E. 107, 183 N.Y. 349. 


73. Peo. v. Kelly, 21 N.H. 122, 113 
Nexao4, Mom, 2 Silv.An cols wun. . Ox, 
40; Morris v. State, 247 P. 418, 35 


WITNESSES 


of the jury.7§ 


Okl.Cr. 5; Liner v. State, 156 S.W. 
at, 10, Dex Cr 75: 


74. Ala.—Arnold v. State, 
83, 18 Ala.App. 453. 


Ill.— People v. McLaughlin, 169 N.E. 
206, 337 Ill. 259; People v. Roberts, 
137 N.E. 802, 306 Ill. 240; People v. 
Cotton, 95 N.E. 2838, 250 Ill. 338; Peo- 
pre v. Lukoszus, 89 N.E. 749, 242 Ill. 


Iowa.—Baker v. Roberts & Beier, 
228 N.W. 9, 209 Iowa 290. 


Mo.—Beier v. St. Louis Transit Co., 
S.W. 876, 197 Mo. 215. 


N.J.—State v. Kwiatkowski, 
209, 838 N.J.Law 650. 


Wash.—State v. Sills, 194 P. 580, 
113 Wash. 497. 


75. Weaver v. Baltimore, ete. R. 
Co., 3 App.D.C. 436; McCoy v. Mun- 
ro, 78 N.Y.S. 849, 76 App.Div. 435. 


76. Putnam vy. United States, 16 S. 
Ct. 923, 162 U.S. 687, 40 L.Ed. 1118; 
Nardi v. U. S., 13 F.(2d) 710. 


77. People y. Cascia, 181 
855, 191 App.Div. 376. 


[a] Where state has reason to be- 
lieve that its witness will not con- 
firm previous statements made, it has 
no right to call him to the stand on 
the pretext of refreshing his memory, 
and, on his failure to confirm them, to 
get such statements before the jury. 
State v. Garner, 66 So. 181, 185 La. 
746. 


93 So. 


94 
85 A. 


N.Y.S. 


78. Willis v. State, 90 S.W. 1100, 
49 Tex.Cr. 139. 
79. Cross references: 


Cross-examination as to writing used 
by witness to refresh memory see 
infra § 838. 


Refreshing memory with writings on: 


Taking of deposition see Deposi- 
tions §§ 198, 220. 


Trial or hearing before referee see 
References § 139. 


so. Ala.—Birmingham R., etc., Co. 
v. Seaborn, 53 So. 241, 168 Ala. 658; 
Southern R. Co. v. Wilson, 35 So. 561, 
138 Ala. 510; Godden v. Pierson, 42 
Alans St UOn eo eel licerduumber (Wot cvs 
MECC R renee 68 So. 696, 13 Ala.App. 
5 


Colo.—Chinn Land & Livestock Co. 
v. Stewart, 196 P. 189, 69 Colo. 598. 


Fla.—Presley v. State, 57 So. 605, 
63 Hla. 37. 


Ga.—Robert R. Sizer & Co. v. G. T. 
Melton & Sons, 58 S.E. 1055, 129 Ga. 
143; Atlantic Coast Line R. Co. v. 
Hill, 77 S.E. 316, 12 Ga.App. 392. 


Il].—People v. Greenspawn, 179 N. 
E. 98, 346 Ill. 484; 


Village of Broad- 


[8§ 745-746 


jury prior hearsay statements of the witness on the 
very issue on which the case turns;’* and where a 
party has been afforded full opportunity to refresh 
the recollection of a witness in the absence of the 
jury by directing his attention to his testimony at a 
former trial, and the witness Las answered that his 
recollection is not refreshed by such testimony, the 
party is not entitled to attempt to refresh the mem- 
ory of the witness in the same way in the presence 


[§ 746] d. With Memoranda or Other Writings’® 
—(1) In General. 
memory, a witness may be permitted to read or con- 
sult a memorandum or other writing®® of the accura- 


For the purpose of refreshing his 


view, 167 N.E. 106, 335 Tll. 299 [appeal 
dism and cert den 50.8.Ct. 67, 280 U.S. 
518, 74 L.Ed. 588]; People v. Zalimas, 
149 N.E. 759, 319 Ith 186; People v. 
Krauser, 146 N.E. 593, 315 Ill. 485; 
Scovill Mfg. Co. v. Cassidy, 114 N.E. 
181, 275 Ill. 462, Ann.Cas.1918E 602 
{aff 195 Ill.App. 448]; Dunlap v.. Ber- 
ry, 5 Ill. 327, 39 Am.D. 413; Maremont, 
Wolfson & Cohen Co. v. Schwarzschild 
& Sulzbérger Co., 194 Ill.App. 619; 
Kunder v. Smith, 45 Ill.App. 368. 


Iowa.—Remsey v. Duke, Morr. 385. 


Md.—Billingslea vy. Smith, 26 A. 
1077, 77 Md. 504. 


Minn.—Ammon y. Illinois Cent. Ry. 
Co., 189 N.W. 819, 120 Minn. 438. 


Mo.—Shepard v. People’s Storage & 
Transfer Co., (App.) 243 S.W. 193; 
Wilson, ete., Lumber Co. v. Ware, 136 
S.W. 822, 150 Mo. App. 61. 


Nev.—Pinschowers vy. Hanks, 1 P. 
454, 18 Nev. 99. 


N.H.—Wolfborough v. Alton, 18 N. 
Ee, 185. S 


N.J.—Howard v. Moore, 75 A. 435, 
79 N.J.Law 329. 


N.Y.—Hirschman vy. Fireman’s Fund 
INS ICO, lZesNe ye SsmGoLs 


N.C.—Rosenmann vy. Belk-Williams 
Co., 132° S.H., 282; 191 N:C.-493. 


N.D.—Dr. R. D. Eaton Chemical Co. 
v. Doherty, 153 N.W. 966, 31 N.D. 175. 


Okl.—First State Bank of Mangum 
V.aOCK, (2aneue: 606, 113 Okl. 30. 


Or.—State v. Taylor, 3 Or. 10. 


Pa.—Selover v. Rexford’s Ex’r, 52 
Pa. 308; Babb v. Clemson, 12 Serg.&R. 
328; Rothkugel v. Philadelphia Rapid 
Transit Co., 92 Pa.Super. 105; Grosch 
v. Trexler, 66 Pa.Super. 485; -Fehl v. 
Pfaeffle, 1 ’Pa.Dist.&Co. GOs Allegheny 
Ins. Co. v. Hanlon, 31 Leg. Int. 372. 


Philippine-—Cang Yui v. Gardner, 
34 Eniippins 3876; Machan v. De la 
Trinidad, 3 Philippine 684. 


Porto Rico.—Peo. vy. Diaz, 22 Porto 
Rico 177. 


Be aang v. Harrison, 9 S.C.L. 


Tex.—St. Louis, etc., R. Co. v. Wills, 
(Civ.App.) 102 Sw. 733; Hunter v. 
State, 257 S.W. 1104, 96 Tex.Cr. 509. 


Utah.—State v. Haworth, 68 P. 155, 
24 Utah 398. 


“A memorandum may be used to 
quicken the memory of a witness.” 
Ammon vy. Illinois Cent. R. Co., 139 
N.W. 819, 120 Minn. 438, 441. 


“It is elementary that the memory 
of a witness may be refreshed by 
calling his attention to @ proper writ- 
ing or memorandum.’”’ Dr. R. D. Eat- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§ 746] 


ey or correctness of which he has personal knowl- 
edge.8! Any paper, writing, or memorandum, which 
in fact stimulates, revives, or refreshes the present 
memory or recollection of a witness may be used by 
him for that purpose.’? It is immaterial whether the 
memorandum is original®* or a copy** or whether it is 
written or printed;®° and it is no objection that the 
writing is in pencil§® or is incomplete.87 A witness 
who is a party may refresh his memory from memo- 
randa in his possession;§* and in the ease of a wit- 
ness who is not a party it is no objection that the 
writing has been kept, since it was made, by the par- 
ty calling the witness.°® Also, it is not necessary 
that the writing used to refresh the memory should 
be of such character that it could be admitted in evi- 
dence,®® although it has been held that, where the 
witness does not testify from personal recollection, 
he cannot, under the guise of refreshing his memory, 
be permitted to testify as to the contents of a book 
or writing which is of itself inadmissible.°? 


WITNESSES 


[70'C.5.] 581 


Statutes.°2 A statute allowing a witness to re- 
fresh his memory by written matter is regarded as 
nothing more than a declaration of the common-law 
rule.°? The rule laid down in such a statute re- 
lates to the admissibility of testimony®* rather than 
the determination of its probative value.®® 


Discretion of court. The use of a memorandum 
by a witness during his examination to revive or re- 
fresh his recollection rests largely in the discretion 
of the court.°* However, in a case involving a large 
number of items which a party is unable to carry in 
his mind or testify to in detail from memory alone, 
it is prejudicial error requiring a reversal to refuse 
to permit him to refer to a written statement to re- 
fresh his recollection.®? 


Requiring witness to inspect writing. A witness 
may be compelled to inspect a writing which is pres- 
ent in court where there is reason to believe that, by 
reading it, his memory may be refreshed.°® 


on Chemical Co. v. Doherty, 153 N.W. 
966 32TAN ID: 17h) 187. 


81. Ala.—Roll v. Dockery, 122 So. 
630, 219 Ala. 374, 65 A.L.R. 1473; Pen- 
ney v. Warren, 115 So. 16, 217 Ala. 120; 
He v. Black, 70 So. 758, 195 Ala. 


Ga.—Robert R. Sizer & Co. v. G. T. 
“pasha & Sons, 58 S.E. 1055, 129 Ga. 


Mich.—Craig v. Brown, 137 N.W. 


126, 171 Mich. 256. 


Okl.—State v. Rule, 144 P. 807, 11 
OkK1.Cr. 237, 254. 


Tex.—Johnson v. Ashby, (Civ.App.) 
18 S.W.(2d) 726; St. Louis South- 
western R. Co. v. Mitchell, (Civ.App.) 
127 S.W. 876. 


“The right of a witness to refresh 
his memory by consulting on the wit- 
ness stand memorandum or entries 
known to the witness to have been 
correctly made at the time of the 
transactions, is a settled and neces- 
sary rule of evidence.’’ State v. Rule, 
supra. ' 


Necessity of knowledge of correct- 
ness see infra §§ 751, 752, 767. 


82. T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 115 Conn. 226, 83 A.L. 
R. 801; Hall v. Sera, 152 A. 148, 112 
Conn. 291; Neff v. Neff, 114 A. 126, 
96 Conn. 273; Commonwealth v. Mec- 
Dermott, 152 N.E. 704, 255 Mass. 575; 
State v. Adkins, 146 S.E. 732, 106 W. 
Va. 658. 


[a] “Anything (1) which will re- 
fresh the recollection of a witness 
may be looked at by him for that pur- 
pose.” Hinkelman v. Pasteelnick, 130 
A. 441, 3 N.J.Mise. 1010. (2) “A wit- 
ness may refresh his memory by any 
means at hand.’ Ellis v. Baird, 67 
N.E. 960, 31 Ind.App. 295. 


Particular writings see 
754-759, 764. 


83. T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 115 Conn, 226, 83 A. 


infra §§ 


L.R. 801; Hall v. Sera, 152 A. 148, 112 
Conn. 291; Neff v. Neff, 114 A. 126, 96 
Conn. 273; Washington v. State, 147 


S.W. 276, 66 Tex.Cr. 360. 
84. See infra § 765. 


85. Howard v. McDonough, 77 N.Y. 
592 mem [aff 8 Daly 365]. 


86. ©’Brien-v. U. S., 27 App.D.C. 
268; Stetson v. Godfrey, 20 N.H. 227. 


87. Hardegree v. Riley, 122 So. 814, 
219 Ala. 607. 


88. Green v. McDaniel, 168 S.E. 197, 
' 
, 


* 


Re, 


168 S.C. 533. 

89. Stetson v. Godfrey, 20 N.H. 
PAPAL 

90. U.S.—Jones v. Wetherill, 13 F. 


Cas.No. 7,508, McArthur Pat.Cas. 409. 


Cal.—Baum v. Reay, 29 P. 117, 31 
P. 561, 96 Cal. 462. 


Colo.—Chinn Land & Livestock Co. 
v. Stewart, 196 P. 189, 69 Colo. 598. 


Pea hath aie v. Scott, 26 App.D.C. 


Tll.— People v. Greenspawn, 179 N. 
E. 98, 346 Ill. 484; Walsh v. Chicago 
Rys! Co. 135 )N.B. 709, (303) Tl. 33 
[aff 221 Tll.App. 654]; Scovill Mfg. 
Co. v. Cassidy, 114 N.E. 181, 275 Ill. 
462, Ann.Cas.1918E 602 [aff 195 Ill. 
App. 448]; Kunder v. Smith, 45 Ill. 
App. 368. 


Ky.-——Mitchell vy. Robinson’s Ex’r, 
1 Ky das 99, 


Md.—Philadelphia, ete., R. Co. v. 
Diffendal, 72 A. 198, 458, 109 Md. 494. 


Mass.—Allwright v. Skillings, 74 
N.E. 944, 188 Mass. 538; Dugan v. Ma- 
honey, 11 Allen 572. 


Mich.—Goodwin v. Union Ins. Co., 
127 N.W. 790, 163 Mich. 41. 


Miss.—Potts v. McPeters, 
202, 140 Miss. 97. 


ano Ee v. Reed, 38 Mo.App. 


103 So. 


N.Y.—Carradine v. Hotchkiss, 24 
N.E. 1020, 120 N.Y. 608; Haffner v. 
Schmuck, 63 N.Y.S. 55, 49 App.Div. 
193 [aff 61 N.E. 1130, 168 N.Y. 649]. 


N.C.—State v. Teachey, 50 S.E. 232, 
138 N.C. 587. 


Pa.-—Lycoming County’ Mut. Ins. 
Co. v. Schreffler, 44 Pa. 269; Mead v. 
White, 8 A. 913, 6 Pa.Cas. 38; Haas’s 


Estate, 34 Pa.Co. 557; Wagonseller v. 
Brown, 7 Pa.Co. 663; Sailer v. Domes- 
tic Sewing-Mach. Co., 34 Leg.Int. 115; 
Barnet v. Steinbach, 1 Wkly.Notes 
Cas. 335; Henry v. Martin, 1 Wkly. 
NotesCas. 277. 


Porto Rico.—Lamas v. Betancourt, 
16 Porto Rico 265. 


S.D.—Smith v. 
652, 14 S.D. 638. 


Tenn.—McNeely vy. Pearson, 
App.) 42 S.W. 165. 


Tex.—McAfee v. Edwards, (Civ. 
App.) 254 S.W. 478; Faver v. Bowers, 
(Civ.App.)' 33 S.W. 181; Garcia v. 
State, 228 S.W. 938, 88 Tex.Cr. 605. 


Wis.—Schettler v. Jones, 20 Wis. 


Hawley, 86 N.W. 


(Ch. 


412. 


Wyo.—Foley v. State, 72 P. 627, 11 
Wyo. 464. 


Introduction of writing in evidence 
see infra §§ 770, 771. 


91. N.Y.—Glassheim v. 
steil, 132 N.Y.S. 324. 


Pa.—Polizzi v. Commercial Fire Ins. 
Co., 99 A. 907, 255 Pa, 297; McKenna 
v. Citizens’ Natural Gas Co., 47 A. 
990, 198 Ba. 31. 


S.C.—Hughes v. Palatine Ins. Co., 
126 S.E. 125, 130 S.C. 383. 


3.D.—State v. Burns, 126 N.W. 572, 
25 S.D. 364. 


Vt.—Billings v. Metropolitan L. Ins. 
Coxe4l TA. 9516) TO Vit a8 


92. Statutes prescribing founda- 
How or preliminary facts see infra § 


93. Kipp v. Silverman, 64 P. 8&4, 
25 Mont, 296. 


94. Scott v. Gidelight Mfg. Co., 139 
S.E. 686, 37 Ga.App. 240. 


Blumen- 


95. Scott v. Gidelight Mfg. Co., su- 
pra. 
96. State v. Burns, 1389 N.W. 1094, 


158 Iowa 440; State v. Callary, 159 A. 
161, 108 N.J.Law 462 [aff 164 A. 20, 
110 N.J.Law 24]; Sagers v. Interna- 


tional Smelting Co., 168 P. 105, 50 
Utah 423. 
[a]. Manner in which a witness 


shall be allowed to refresh his recol- 
lection by reference to memoranda 
must be left to the trial court, to be 
exercised with reference to the cir- 
cumstances of the case and the bear- 
ing of the witness. Johnson v. Coles, 
21 Minn. 108. 


[b] Extent to which a memoran- 
dum may be used to refresh a witness’ 


memory is within the trial judge’s 
discretion. Buckley v. U. S., 33 F. 
(2d) 713. 


ee ecretion generally see supra § 


97. Hyman vy. Josephowitz, 187 N. 
YS Siive 


_ ack of prejudicial error in permit. 
ting or refusing to permit wituess to 
refresh memory by writings see Ap- 
eco Error § 2943; Criminal Law 


98. Atlanta & St. A. B. Ry. Co. v. 
Ewing, (Fla.) 150 So. 586; Adams v. 
Internal Imp. Fund, 20 So. 266, 37 Fla, 
266; Stevens v. Worcester, 81 N.E. 
907, 196 Mass. 45; Chapin v. Lapham, 
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[§ 747] (2) Subject Matter of Refreshment. The 
use of memoranda or documents is permissible to re- 
fresh the memory of a witness as to the date of an 
occurrence,®® the age of an individual,! his physical 
condition at a certain time,? the names and address- 
es of persons who witnessed an accident,’ the place 
' where the witness was on a certain day,* the where- 
abouts of plaintiff at the time of the filing of the 
suit,® the contents of a lost contract,® the figures of 
an account,’ the articles sold to a certain person,*® 
or the articles on the taking of which an action of 
conversion is based.® 


[§ 748] (3) Laying Foundation. A writing can- 
not be used to refresh the memory of a witness with- 
out a proper foundation being laid.t° Preliminary 
facts specified by statute must be made to appear ;** 
and where they do not appear and the court rules 
against the use of a certain book by a witness, coun- 
sel will not be permitted to evade the ruling by read- 
ing from the book in framing questions to refresh the 
recollection of the witness.1? Although reversible 
error cannot be predicated on the action of the court 
in allowing a refreshing of the memory before a ne- 
cessity therefor is shown,'* nevertheless a witness 


20 Pick. (Mass.) 467; State v. Staton, 
19 S.E. 96, 114 N.C. 818. 


Compelling witness, whose deposi- | C10. 481, 482, 


WITNESSES 


Madigan v. De Graff, 17 Minn. 52. 
Moynahan v. Perkins, 85 P. 1132, 36 
10 Ann.Cas. 


S§ 747-748 


should not be allowed to see, consult, or refer to a 
memorandum or other writing for the purpose of re- 
freshing his memory unless and until it appears that 
the aid of such memorandum or other writing is nee- 
essary on account of his being unable to testify from 
memory without it;+4 it is proper to refuse to per- 
mit the use of writings for this purpose where the 
witness has a clear, distinct, and independent recol- 
lection of the facts;!° and after the witness has tes- 
tified positively and readily as to the facts, a mem- 
orandum or report made by him may not proper- 
ly be used to corroborate his testimony*® or to 
induce him to change it.17~ Also, it is proper for 
the court to reject an attempt to refresh the mem- 
ory of a witness with a book or paper where it 
appears that he has no memory of the matter in 
question to be refreshed on account of his never 
having had any personal knowledge thereof,** es- 
pecially where the book or record contains no state- 
ment on the matter to which he is attempting to 
testify.1® It has been held or stated in some eas- 
es that the use of a memorandum or other writ- 
ing whose correctness or authenticity is doubtful 
or not within the knowledge of the witness should 
not be permitted;?° and this is undoubtedly true 


See [ Co., (Mo.App.) 214 S.W. 423. 


18. Ala.—Louisville & N. Ry. Co. 


1061] | “Moorer, 70 So. 277, 195 Ala. 344, 


> i 


tion is being taken, to produce books 
and papers to refresh memory see 
Depositions § 198. 


99. Cal.—People v. Vann, 61 P. 776, 
129 Cal. 118. > 


Mo.—Gardner v. Metropolitan St. R. 
Co., 122° S.W. 1068, 223 Mo. 389, 18 
Ann.Cas. 1166; State v. Palmberg, 97 
S.W. 566, 199 Mo. 233, 116 Am.S.R. 
476; State v. Kennedy, 55 S.W. 298, 
154 Mo. 268. . 

Pa.—Shannon v. Castner, 21 Pa.Su- 
per. 294. 

Tex.—Parks v. State, 79 S.W.. 301, 
46 Tex.Cr. 100. 

Wis.-—Loose vy. State, 97 N.W. 526, 
120 Wis. 115. 

1. Curtis v. State, 
89 Ark. 394, 

2. Bailéy v. Warner, 118_F. 395, 55 
C.C.A. 329. 


3. Clark v. Union Traction Co., 60 
A. 302, 210 Pa. 636. 


4 Star Mills v. Bailey, 130 S.W. 
1077, 140 Ky. 194, 140 Am.S.R. 370. 


5. Chopin v. Freeman, 70 So. 421, 
138 La. 423. 


6 International Harvester Co. of 
America v. Commonwealth, 144 S.W. 
1070, 147 Ky. 557. 


7. Ascheim v. Levinsohn, 91 N.Y. 
Selb va 


TON er S\N Gynt 


iS) 


8. Shannon v. Castner, 21 Pa.Super. 
294. 


9. Heyert v. Reubman, 86 N.Y.S. 797. 


10. State v. Burns, 126 N.W. 572, 
25 S.D. 364. 

11. McHwen v. New York Life Ins. 
Co., 201 BP. 577, 187 Cal. 144; Silver 
v. Eakins, 175 P. 876, 55 Mont. 210; 
Marron v. Great Northern Ry. Co., 129 
P. 1055, 46 Mont. 593. 


12. McLean v. Rice, 208 P. 252, 63 
Mont. 556. 


BRofreshing memory by questions 
generally see supra § 744. 


13. Chute v. State, 19 Minn. 271; 


(where, in disposing of a contention 
that the witness recollected the great- 
er part of the transactions independ- 
ent of certain books, and there was 
no necessity to refer to them, the 
court said: “The foundation was suf- 
ficiently laid for the introduction of 
the books themselves, and ‘we are un- 
able to perceive any materia] differ- 
ence between admitting them directly 
in evidence, and allowing the witness 
to refer to them to refresh his mem- 
ory, or to read the entries therein to 
the jury’). 


hack of prejudice see Appeal and 
Error § 2948. 


14. Conn.—Oddwyez v. Connecti- 
cut Co., 155 A. 824, 113 Conn. 648. 


Kan.—State v. Baldwin, 12 P. 318, 
86 Kan. 1 [error dism 9 S.Ct. 192, 129 
WEST S25 one etal G40 | 

Minn.—Sullivan v. Minneapolis St. 
Ry. Co., 200 N.W. 922, 161 Minn. 103. 


N.H.—Precourt v. Driscoll, 157 A. 
525, 85 N.H. 280, 78 A.L.R. 874. 


N.Y.—Haack v. Fearing, 28 N.Y. 
Super. 528, 4 Abb.Pr.N.S. 297, 35 How. 
Prova born Younes’ vi Catlett; 13° INvye 
Super. 437; Morris v. New York City 
R. Co., 91 N.Y.S. 16; Heyert v. Reub- 
man, 86. N.Y.S. 797. 


Or.—Fitzpatrick v. Sletten, 242 P. 
IAS TOT aes 


R.I.—State v. Collins, 67 A. 796, 28 
RT. 43/9, 


Wis.—Coxe Bros. & Co. v. Milbrath, 
86 N.W. 174, 110 Wis. 499. 


15. Rudd v. Buxton, 41 App.D.C. 
353; Griesheimer v. Tanenbaum, 26 
N.H. 957, 124 N.Y. 650 mem; Squires 
v. Abbott, 61 N.Y. 530; Hall v. Brown, 
202Pe 19} S022"Ore 389% James  ‘v. 
State, 219 S.W. 202, 86 Tex.Cr. 598. 

16. Sackett v. Spencer, 29 Barb. 
(N.Y.) 180; Wightman v. Overhiser, 8 
Daly (N.Y.) 282; State Nat. Bank v. 
Urrutia, (Tex.Civ.App.) 246 S.W. 404. 
Couronaraon generally see 
ney 


17. Clymer v. Kansas City Rys. 


, 


infra 


Conn.—Burn & Crump v. Metropoli- 
tan Lumber Co., 107 A. 609, 94 Conn. 1. 
Md.—Johnson & Higgins v. Simp- 
son, 163 A. 832, 163 Md. 574; Cohen 
v. Bogatzky, 131 A. 31, 149 Md. 134. 


Mass.—Kaplan v. Gross, 111 N.E. 
853, 223 Mass. 152. 3 

N.Y.—Brower v. Byyne, 136 N.Y.S. 
77, 151 App.Div. 548; Jennings v. Lin- 
coln Nat. Bank, 152 N.Y.S. 1, 89 Misc. 
vee Asinof v. Kuropatkin, 144 N.Y.S. 
758. 


N.D.—Dr. R.-D. Eaton Chemical Co. 
v. Doherty, 153 N.W. 96, 31 N.D. 175. 


Wash.—City of Seattle v. Erickson, 
169 P. 985, 99 Wash. 543. 


See Gordon v. Blizard, 163 A. 43, 
106 Pa.Super.-112 (where the witness 
had no exact personal knowledge). 


“Tt is self-evident that, in order to 
permit a witness to refer to memo- 
randa for the purpose of refreshing 
his recollection, it must appear that 
the witness, at some prior time, had 
personal knowledge of the facts to 
which the memoranda relate. <A wit- 
ness cannot be permitted to consult 
memoranda for the purported purpose 
of refreshing the recollection, and ob- 
tain original knowledge therefrom, 
and thereafter relate the information 
thus obtained. The terms ‘refreshing 
memory’ and ‘refreshing recollection’ 
are self-explanatory, and directly neg- 
ative the use of such memoranda, ex- 
cept for the purpose of ‘refreshing’ 
the recollection of the witness, and 
recalling to his mind facts, which at 
one time were personally known to 
him, but which by reason of lapse of 
time have in a greater or lesser de- 
gree passed out of his mind. It 
seems obvious, however, that there 
can be no refreshing of the recollec- 
tion concerning matters of which the 
witness never had any actual person- 
al knowledge.” Drf R.. D.- Hateon 
Chemical Co. v. Doherty, 153 N.W. 966, 
31 N.D. 175, 186. 


19. Coad v. Pennsylvania Ry. Co., 
175 N.W. 344, 187 Iowa 1025. 


20. Ala.—Wellman v. Jones, 27 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 748-749] 


where it is sought to have a witness, who does not 
recall the facts stated in a writing, testify directly 


from the writing.? 


[§ 749] (4) Person by Whom Memorandum or 
Writing Made—(a) In General—aa. Writing Pre- 
For the purpose of refreshing his 
recollection, a witness may be permitted to read or 
consult writings or data made by himself,?? especial- 
ly where he is testifying as to many details involy- 
ing dates, numbers, weights, or quantities?® and 


pared by Witness. 


arising in transactions extending 


416, 124 Ala. 580; Acklen’s Px’r v. 
Hickman, 63 Ala. 494, 35 Am.R. 54; 
Hudson vy. State, 61 Ala. 333. 


Ill.— Doyle v. Illinois Cent. R. Co., 
113 Ill.App. 532. 


La.—Pargoud 'v. Guice, 6 La. 75, 25 
Am.D. 202. 


Md.-—Dryden y. Barnes, 61 A. 342, 
101 Md. 346. 


Mass.—Davis v. Allen, 9 Gray 322. 


Minn.—HEder v. Reilly, 51 N.W. 226, 
48 Minn. 437. 


Miss.—Hoye v. Newton Lumber & 
Mfg. Co., 54 So. 839, 99 Miss. 229. 


N.J.—Titus v. Gunn, 65 A. 7385, 69 
N.J.Law 410. 


N.Y.—Emanuel v. Maryland Casu- 
alty Co., 94 N.Y.S. 36, 47 Misc. 378. 


Pa.—Greiner v. Central Mut. F. Ins. 
Co., 40 Pa.Super. 379. 


Correctness of copy see infra § 765. 
21. See infra § 767. 


22. State v. Patton, 164 S.W. 223, 
255 Mo. 245. 


23. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Civ.App.) 155 S.W. 286 [mod 
on other grounds (Commn.App.) 208 S. 
W. 904]. 

24 American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., supra. 

25.. U.S.—Goodfriend v. U. S., 294 
F. 148; Bailey v. Warner, 118 F. 395, 
55 C.C.A. 329; McClaskey v. Barr, 45 
F. 151; Kingory v. U. S., 44 F. 669; 
Jones v. Johns, 13 F.Cas.No. 7,471, 2 
Cranch C.C. 426. 


Ala.—Penney v. Warren, 115 So. 16, 
217 Ala. 120; Latikos v. State, 88 So. 
45,17 Ala.App. 592. 


Ark.—Luce v. Arkansas Brick & 
; Mfg. Co., 188 S.W. 566, 125 Ark. 219. 


Conn.—State v. Schleifer, 130 A. 
184, 102 Conn. 708. 


Ga.—Rogers-McRorie Co. v. Robe- 
son Cutlery Co., 79 S.E. 374, 13 Ga. 
App. 495. 

TIll.—People v. Zalimas, 149 N.E. 
759, 319 Ill. 186; Bush v. Stanley, 13 
N.E. 249, 122 Ill. 406; Republic Co. 
of Rockford v. City of Rockford, 251 
Til.App. 109; Chesney v. Union Pac. 
Ry. Co., 209 Ill.App. 494; Stein v. 
Automatic Electric Co., 152 Ill.App. 


392; Laub v. De Vault, 139 Ill.App. 
398; Sanders v. Hutchinson, 26 Iil. 
App. 633. 


Ind.—Wabash, etce., Canal v. Bled- 
soe, 5 Ind, 133. 

Ky.—Mitchell v. 
key bi 9 9. 

La.—Chiapella v. Brown, 14 La.Ann. 
189. 

Mich.—Union Ice Co. v. Detroit & M. 
Ry. Co., 144 N.W. 1038, 178 Mich. 346; 
Heenan v. Forest City Paint, etc., Co., 
101 N.W. 806, 138 Mich. 548; Skeels 


‘ 


Robinson’s Ex’r, 
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months.?4 ‘This is true as to: A memorandum pre- 
pared by him;?° a bill made by him for work done 


after inspection thereof ;?° a check issued by him;?7 


through several 


v. Starrett, 24 N.W. 98, 57 Mich. 350. 


Mo.—Fagan v. Brock Motor Car Co., 
(App.) 282 S.W. 135. 


N.J.—Goodman v. Lehigh Valley R. 
Co. of New Jersey, 81 A. 848, 82 N.J. 
Law 450. 


N.Y.—National Ulster County Bank 
v. Madden, 21 N.H. 408, 114,.N.Y. 280, 
11 Am.S.R. 638, 23 Abb.N.Cas. 118. 


Okl.—Elwell v. Purcell, 140 P. 412, 
42 Okl. 1; Enid First Nat. Bank v. 
Yeoman, 78 P. 388, 14 Okl. 626. 


Or.—Manchester Assur. Co. v. Ore- 
gon R. Co., 79.P. 60, 46. Or. 162, 114 
Am.S.R. 863, 69 L.R.A. 475. 


Pa.—Clark v. Union Traction Co., 
60 A. 302, 210 Pa. 686; Fehl v. Pfaef- 
fie, 1 Pa.Dist.&Co. 90. 


Porto Rico.—People v. Matos, 
Porto Rico 520. 


S.D.—State v. Stevens, 92 N.W. 420, 
16 S.D. 309. 


Tex.—Freeland v. Peltier, (Civ. 
App.) 44 S.W.(2d) 404; Edwards v. 
ie ee Ass’n, (Civ.App.) 166 S. 


26 


Utah.—Morris v. Oregon Short Line 
R. Co., 102 P. 629, 36 Utah 14. 


Can.—Daynes v. British Columbia, 
6te., ak. Coxmée9oCanis.C, 518 fineve 1a 
B.C. 498]. 


[a] Rule applied.—(1) A witness 
with personal knowledge of the facts 
recorded in a memorandum, and who 
testifies that he made the memoran- 
dum but cannot without its aid testify 
to the facts recorded therein, may use 
the memorandum to refresh his recol- 
lection. Close v.:Ann Arbor R. Ca., 
135 N.W. 346, 169 Mich. 392. (2) In 
an action to enforce a mechanic’s 
lien, the person who purchased the 
material may use in testifying, to re- 
fresh his memory as to the material 
furnished by plaintiff, a memorandum 
of the lumber used in the construc- 
tion of the buildings which he made 
on inspecting the buildings, where he 
has testified that he knew at sight 
every bit of material furnished by 
plaintiff and ascertained the dimen- 
sions by actual measurement. Wil- 
son, Reheis, Rolfes Lumber Co. v. 
Ware, 130 S.W. 822, 150 Mo.App. 61. 
(3) Memoranda on loose sheets of 
paper not constituting regular and 
continuous books of account may be 
used to refresh the memory of the 
person making such memoranda while 
testifying as a witness. Porter v. 
Madrid State Bank, 136 N.W. 666, 155 
Iowa 617. (4) A memorandum of the 
terms of a contract, made by the wit- 
ness, may be used, although the con- 
tract was afterward written out and 
signed by the parties. Neil, Brown & 
Williams v. Childs, 32 N.C. 195. (5) 
A witness may refresh his memory by 
a memorandum made by himself, even 
though it is written in characters 
which he alone can translate. State 
v. Cardoza, 11 S.C. 195. 


Time of making memorandum see 
infra § 763. 


a list, inventory, or itemized statement of certain 
articles made by him;?® the value of articles writ- 
ten by him on a list;?® an entry made by him on a 
slip of paper;®° figures made by him on a map;** 
proofs of loss made by him under a health indemnity 
policy ;32. a record or memorandum made and kept 
by him in the usual course of his business or em- 
ployment?* or in the performance of his official du- 


26. Denson v. Acker, 78 So. 76, 201 
a. 300. 


27. Tennessee River Nav. Co. v. 
Walls, 96 So. 266, 209 Ala. 320. 


28. U.S.—Chicago & HE. R. Co., v. 
Ohio City Lumber Co., 214 F. 751, 131 
ClC LAN 5%. 


Ala.—Bailey v. Griffin, 100 So. 242, 
211 Ala. 219. : 


Ill.— St. Onge v. Hartford Fire Ins. 
Co. 204 Ill.App. 127. 


Iowa.—-Antes v. Consumers’ Consol. 
Coal Co., 210 N.W. 767, 203 Iowa 485. 


Mo.—Weinberger v. Insurance Co. 
of North America, 156 S.W. 79, 170 Mo. 
App. 266. 


Tex.—Fox vy. Christopher & Simp- 
son Iron Works Co., (Civ.App.) 199 
S.W. 833; Narango v. State, 222 S.W. 
564, 87 Tex.Cr. 493; Franks v. State, 
(Cr.) 45 S.W. 10138. 


See Commonwealth v. Gittelman, 
83 Pa.Super. 315 (schedule which the 
witness assisted in making). 


29. Hoffman v. Kansas City Laun- 
Ses Service Co., (Mo.App.) 2438 S.W. 


30. O’Connor v. Commonwealth, 48 
S.W.(2d) 819, 243 Ky. 401. 


fa] Bank deposit slip prepared by 
witness.—State v. Stevens, 92 N.W. 
420, 26: SD: 309. 


Book entries see infra § 754. 


‘31. Village of Broadview v. Dian- 
ish, 167 N.E. 106, 335 Ill. 299 [appeal 
dism and cert den 50 S.Ct. 67, 280 U.S. 
518, 74 L.Ed. 588]. 


32. Turner v. Columbia Nat. Life 
Ins. Co., 84 'S.B. 413, 1000S.C.) 12d; 


Proofs of loss under fire insurance 
policy see Fire Insurance § 753. 


33. Ill.—People v. Greenspawn, 
179 N.E. 98, 346 Ill. 484; Fitzgerald 
v. Benner, 76 N.E. 709, 219 Ill. 485; 
Sinsabaugh v. Cleveland, etce., R. Co., 
149 Ill.App. 642. 


Iowa.—New England Syndicate v. 
Cutler, 148 N.W. 1095, 162 Iowa 246; 
Edwards v. Cedar Rapids, 116 N.W. 
323, 1388 Iowa 421. 


Md.—Philadelphia, B. & W. R. Co. 
paper 72 A. 1938, 458, 109 Md. 


Mass.—Gurley v. Springfield St. R. 
Co., 92 N.E. 714, 206 Mass. 534; Lin- 
denbaum v. New York, ete, R. Co., 
84 N.H. 129, 197 Mass. 314; Com. v. 
Kennedy, 48 N.E. 770, 170 Mass. 18. 


N.Y.—People v. Wilmarth, 51 N.Y.S. 
688, 29 App.Div. 612, 13 N.Y.Cr. 227 
[aff 51 N.H. 277, 156 N.Y. 566, 13 N.Y. 
Cr. 286]. 


N.C.—Cowles v. Hayes, 71 N.C. 230. 


Tex.—Payne v. White House Lum- 
ber) .Co., (Civ.App:) 231 S.W..'417; 
panirel v. State, 85 S.W. 19, 47 Tex. 
(Gh geslol dle be 


[a] Record kept by employee of 
railroad or street railroad company.— 
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ties ;34 a report made by him as to the occurrence ;*° 
a written statement made by him as to the matter 
concerning which he is testifying;°® and a state- 
ment of another person which was made or dictated 
to, and written down by, the witness.?7 However, if 
a witness never had personal knowledge of the facts 
to which he testifies, his testimony cannot be ren- 
dered competent by a claim that he has refreshed his 
recollection by a document prepared by himself.?* 
The propriety of allowing a witness to refresh his 
recollection with a memorandum made or prepared 
by him, otherwise than in the usual course of busi- 


WITNESSES 


‘ 


[§§ 749-750 


ness, at the request of a party to the suit, has been 
doubted.?® 


[§ 750] bb. Writing Prepared by Another Person. 
A witness may be permitted, for the purpose of re- 
freshing his memory, to use a memorandum or writ- 
ing prepared by another person where he knows it to 
be correct;*° and, apart from statute, this is true 
regardless of how he obtained such knowledge,*? 
whether by verification or checking*? or because the 
memorandum or writing was prepared under his di- 
rection or supervision*® or whether it was prepared 


Sinsabaugh v. Cleveland, C., C. & St. 
L. Ry. Co., 149 Ill.App. 642; Gurley 
v. Springfield St. Ry. Co., 92 N.E. 714, 
206 Mass. 534; Guarantee Mercantile 
Co. v. Jefferson Farmers’ Union Cot- 
ton Warehouse Co., (Tex.Civ.App.) 
247 S.W. 601. 

Medical or hospital records see in- 
fra § 758. 

34. See cases infra this note. 


[a] Census taker.—U. S. v. Ten- 
ney, 8 P. 295, 2 Ariz. 29. 


[b] Election ocfficer.—Black  v. 
Pate, 30 So. 434, 130 Ala. 514; Com- 
monwealth v. Edgarton, 86 N.E. 768, 
200 Mass. 318. 


[ec] Fire captain.—Gass v. United 
Rys. Co. of St. Louis, (Mo.App.) . 232 
S.W. 160. 


{d] Jailer.—State v. Kennedy, 55 
S.W. 293, 154 Mo. 268. 


[e] Notary public.—Sasscer  v. 
Farmers’ Bank, 4 Md. 409; Prudential 
Trust Co. v. Coghlin, 144 N.E. 283, 249 
Mass. 184; Bank of Tennessee v. Cow- 
an, 7 Humphr. (Tenn.) 70. 


[f] Official observer of United 
States signal service office.—Weber v. 
Collins, 41 S.W. 249, 189 Mo. 501. 


Court records see infra § 764. 


35. Ill—West Chicago St. R. Co. 
v. Kromshinsky, 86 Ill.App. 17 [aff 
56 N.E. 1110, 185 111. 92). 


Miss.—Hasie v. Alabama, ete. R. 
Co., 28 So. 941, 78 Miss. 4138, 84 Am. 
S:R. 632. 


Mo.—Gardner v. Metropolitan St. R. 
Go., 122 S.W. 1068, 223 Mo. 389, 18 
Ann.Cas. 1166. 


N.J.—North Hudson County R. Co. 
v. May, 5 A. 276, 48 N.J.Law 401. 


Pa.—Edwards v. Gimbel, 51 A. 357, 
202 Pa. 30. 


[a] Report of motorman.—Gard- 
ner y. Metropolitan St. Ry. Co., 122 Ss. 
W. 1068, 223 Mo. 389, 18 Ann.Cas. 1166. 


{b] Report of railroad or street 
railroad conductor.—West Chicago St. 
R. Co. v. Kromshinsky, 86 Ill.App. 17 
[afi S56N-E 1110) 185 Ti. 927; Hasie 
v. Alabama, ete., R. Co., 28 So. 941, 78 
Miss. 413, 84 Am.S.R. 632; North 
Hudson County R. Co. v. May, 5 A. 
276, 48 N.J.Law 401. 


[ec] Expert called as a witness may 
refer to a report which has been set 
aside, to refresh his recollection of 
his estimate of the work done, as to 
a memorandum deliberately made at 
the time. Riordon vy. Davis, 9 La. 
239, 29 Am.D. 442. 


36. Masourides v. State, 125 N.W. 
132, 86 Neb. 105; Railway Mail Ass’n 
v. Forbes, (Tex.Civ.App.) 49 S.W.(2da) 
880; Goldberg v. Chicago & N. W 
Ry. Co., 177 N.W. 573, 171 Wis. 447. 


[a]. Sigued statement of railroad 
engineer.— Goldberg v. Chicago & N. 


W. Ry. Co., 177 N.W. 573, 171 Wis 
447. 


37. Allsup v. State, 72 So. 599, 15 
Ala.App. 121; State v. Brooks, 84 A. 
225, 26 Del. 203. 


[a] Unsigned statement taken 
down as memorandum.—Handley v. 
State, 106 ‘So. 692, 214 Ala. 172; 


Hinchman v. Weeks, 48 N.W. 790, 85 
Mich. 535. 


Dy ine declaration see Homicide § 
508. 


88. Fried v. Coppins Transfer Co., 
174 N.Y.S. 675. See Goodman v. Le- 
high Valley R. Co. of New Jersey, 81 
A. 848, 82 N.Jd.Law 450 (a witness 
may refresh his memory from a writ- 
ten memorandum made by him, even 
if it contains statements of fact other 
than those within his personal knowl- 
edge, so long as he does not undertake 
to give testimony therefrom that is 
beyond the limits of his own knowl- 
edge). 

[a] Statute construed.—A statute 
allowing a witness to refresh his 
memory respecting a fact by anything 
written by himself manifestly “refers 
to a fact of the existence or occur- 
rence of which the witness himself 
has personal knowledge. In other 
words, the fact as to,which he may 
refresh his memory must be one 
which he has derived knowledge of 
from or through his own perceptions 
- . . and not a fact which has come 
to his knowledge only through the 
statement or declaration of some 
other person, unless such statement 
or declaration is itself the fact in dis- 
pute or, to be proved.” Steinhofer v. 
ce cae 202 P. 350, 54 Cal.App. 550, 
5p oO. 


Necessity of personal knowledge 
generally see supra § 748. 


39. Cincinnati Traction 
Hackett, 28 Ohio C.A. 566. 


40. U.S.—Hodson v. U. S., 250 F. 
421, 162 C.C.A. 491; The J. S. Warden, 
219 F. +517, 135 C.C.A, 267. 


Ala.—vU. 8. Fidelity & Guaranty Co. 
v. Yeilding Bros. Co. Department 
Stores, 143 So. 176, 225 Ala. 307; Cen- 
tral,of Georgia Ry. Co. v. Wilson, 111 
So. 901, 215 Ala, 612. 


Ga.—Rogers-McRorie Co. v. Robe- 
son Cutlery: Co., 79" S_B 1374; 113° *@a: 
App. 495; Georgia Excelsior Co. v. 
Hartfelder-Garbutt Co., 78 S.E. 611, 
12 Ga.App. 797. 


Ill.—Bush vy. Stanley, 13 N.E. 249, 
122 Ill. 406; Hayden v. Hoxie, 27 Ill. 
App. 533. 

Iowa.—Stillman vy. Chicago, R. I. & 
as Co., 192 N.W. 860, 196 Iowa 

Kan.—Cockrill v. Missouri, K. & T. 
Ry. Co., 186 P. 322, 90 Kan. 650. 


Minn.—Ammon y. Illinois Cent. Ry. 
Co., 189 N.W. 819, 120 Minn. 438. 


Cocmave 


Mo.—State v. Patton, 164 S.W. 223, 
255 Mo..245. 


Neb.—Kearney v. Themanson, 66 N. 
W. 996, 48 Neb. 74;.Atchison, etc., R. 
Co. v. Lawler, 58 N.W. 968, 40 Neb. 
356. = 


N.J.—Cartan v. Phelps, 109 A. 291, 
91 N.J.Eq. 312. And see State v. Gru- 
ick, ae A. 547, 96 N.J.Law 202 (dic- 
tum). 


Pa.—Commonwealth y. Roth, 71 Pa, 
Super. 71. 


Tex.—Crystal Ice Mfg. Co. v. San 
Antonio Brewing Assoc., 27 S.W. 210, 
8 Tex.Civ.App. 1. 


[a] Amount.—(1) Where a sales 
account and a draft were received by 
the witness and the amount of one 
called for a corresponding amount 
in the other, he may refer to 
the sales account for the purpose 
of refreshing his memory, not as to 
the items of the account, but as to 
the amount received by him. Tandy 
v. Wabash Ry. Co., (Mo.App.) 236 S. 
W. 1086. (2) Where a witness knows 
that the amount of the items in an 
account sales, received by him is cor- 
rect, he may be permitted to use the 
account sales to refresh his memory 
as to the amount of the items. Bailey 
v. St. Louis & S. F. Ry. Co., (Mo.App.) 
290 S.W. 630. 


41. State v. Patton, 164 S.W. 223, 
255 Mo. 245, 


42. Ala.—Alabama Trunk Lug- 
gage Co. v. Hauer, 108 So. 339, 214 
Ala. 473. 


Ga.—Orr v. Farmers’ Alliance 
Warehouse, etc., Co., 22 S.E. 937, 97 
Ga. 241. 


Mo.—American Paper Products Co. 
aga Salt Co., (App.) 279 S.W. 


N.J.—State v. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 263. 


Pa.—Commonwealth vy. Dwyer, 79 
Pa.Super. 485; Haas’ Est., 16 Pa.Dist. 


251. 


Tex.—Fleenor v. State, 22 S.W.(2d) 
676, 113 Tex.Gr. 546. 

43. Ga.—Rogers-McRorie Co. vy. 
Robeson Cutlery Co., 79 S.E. 374, 13 
Ga.App. 495. 

Sua v. De Vault, 139 Ill.App. 

Kan.—Wilkes y. S. V. Clark Coal & 
Grain Co., 148 P. 768, 95 Kan. 493. 


Me.—State v. Lull, 37 Me. 246. 


Mass.—Commonwealth vy, Levine, 
181 N.E. 851, 280 Mass. 83. 


Mo.—State v. Patton, 164 S.W. 223, 
255 Mo. 245. : 


N.J.—Goodman v. Lehigh Valley R. 
Co. of New Jersey, 81 A. 848, 82 NJ. 
Law 450. 


Tex.—_American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 750-752] 


in his presence.** Under some statutes, however, the 
memorandum, if not made by the witness himself, 
may*® and must‘® have been made under his direc- 
tion, to be available for the purpose of refreshing his 


memory. 


[§ 751] cc. Present Recollection. If a witness 
has a present recollection of the facts which is re- 
vived or refreshed by reading a memorandum or doc- 
ument, it is immaterial who made such memorandum 
or document;*7 it is not essential, in such ease, 


Co., (Civ.App.) 155 S.W. 286 [mod on 
other grounds (Commn.App.) 208 5S. 
W. 904]; Crystal Ice Mfg. Co. v. San 
Antonio Brewing Assoc., 27 S.W. 210, 
8 Tex.Civ.App. 1. 


fa] Rule applied to: (1) Inven- 
tory. Antes v.- Consumers’ Consol. 
Coal Co., 210 N.W. 767, 203 Iowa 485. 
@y Notice” | Athens Car, ete; “Cot *v. 
Elsbree, 19 Pa.Super. 618. (3) Record. 
Madunkeunk Dam, etc., Co. v. F. E. 
Allen Clothing Co., 66 A. 537, 102 Me. 
257; Crane Lumber Co. v. Bellows, 
74 N.W. 481, 116 Mich. 304. 


44, U.S.—Jones v. Johns, 13 F.Cas. 
No. 7,471, 2 Cranch C.C. 426. 


Conn.—Card v. Foot, 715 Al’ 371, 56 
Conn. 369, 7 Am.S.R. 311. 


Ill.— Hayden v. Hoxie, 
533. 


Me.—State v. Lull, 87 Me. 246. 


Md.—Burgess v. State, 155 A. 153, 
161 Md. 162, 75 A.L.R. 1471. 


Mo.—State v. Patton, 164 S.W. 2238, 
255 Mo. 245. 


N.J.—State v. Ehlers, 119 A. 15, 98 
N.J.Law 236, 25 A.L.R. 263. 


Tex.—Crystal Ice Mfg. Co. v. San 
Antonio Brewing Assoc., 27 S.W. 210, 
8 Tex.Civ.App. 1. 


Wis.—Hazer v. Streich, 66 N.W. 720, 
92 Wis. 505. 


45. People v. Cornell, 263 P. 216, 
203 Cal. 144; Paige v. Carter, 2 P. 260, 
64 Cal. 489; Stone v. San Francisco 
Brick Co., 109 P. 103, 18 Cal.App. 203; 
People v. Brown, 84 P. 670, 3 Cal.App. 
178; Kipp v. Silverman, 64 P. 884, 25 
Mont. 296; McDaniels v. Harrington, 
157 P. 1068, 80 Or. 628; Manchester 
Assur. Co. v. Oregon R. Co., 79 P. 60, 
ey 162, 114 Am.S.R. 863, 69 L.R.A. 
475. 3 


[a] List or inventory of articles.— 
Oyler v. Dautoff, 59 P. 474, 36 Or. 357. 


46. 


27 Jll.App. 


Marron v. Great Northern Ry. 
Co., 129 P. 1055, 46 Mont. 593; Hall 
Valrbrown,- 202) BP... (719, -102)-Or:, 389; 
Manchester Assur. Co. v. Oregon R. 
Con) P60), 46 Or. 1162591145 Am. SR. 
863, 69 L.R.A. 475. 


{a] Unverified statement of stran- 
ger.—A memorandum not made by the 
witness or under his direction is 
deemed to be an unverified statement 
of a stranger to the action. Hall v. 
Brown, 202 P. 719, 102 Or. 389. 


47. U.S.—Putnam v. U. S., 16 S.Ct. 
923, 162 U.S. 687, 40 L.Ed. 1118; Breese 
v. Us (Ss 106 F...680, 45 :'C.C.A. 535 [rev 
on other grounds 108 F. 804, 48 C.C.A. 
36]. : 

Ark.—Milwaukee Harvester Co. v. 
Tymich, 58 S.W. 252, 68 Ark. 225. 

Colo.—Lawson v. Glass, 6 Colo. 134. 


Conn.—T. Barbour Brown & Co. v. 
Canty, 161 A. 91, 115 Conn. 226, 83 A. 
L.R. 801; Neff v. Neff, 114 A. 126, 96 
Conn. 278. 


Ga.—Shrouder v. State, 49 S.E. 702, 
121 Ga. 615. 
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that the writing or memorandum shall have been 
made by the witness himself ;*S but, according to 
some authorities, it is essential, where the paper was 
prepared by another person, that the witness shall 


have knowledge of its correctness or verity.*° 


Tll._— Brauer v. Laughlin, 211 I11. 


App. 534. 


Ind.—-Dllis ..v. Baird, 67 N.B. | 960; 
31 Ind.App. 295. 


Kan.—Western Union Tel 
Collins, 53 P. 74,7 Kan.App. 97. 


Me.—Chamberlain v. Sands, 27 Me. 
458. 
Md.—Green v. Caulk, 16 Md. 556. 


Mass.—Hines v. Eastern S. S. Lines, 
139 N.E. 823, 245 Mass. 385; Fay v. 
Walsh, 77 N.E. 44, 190 Mass. 374; Com. 
v. Burton, 67 N.E. 419, 183 Mass. 461. 
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Co. Vv. 


Mich.—Cameron vy. 
Mich. 108. 


Minn.—Douglas v. Leighton, 58 N. 
W. 827, 57 Minn. 81; Culver v. Scott, 
ete Lumber Co., 55 N.W. 552, 53 Minn. 
360. 


F Mo.—Rose y. Rubeling, 24 Mo.App. 
369. 


Neb.—Laboree v. Klosterman, 49 N. 
Wir ll 025 13'3--Nie bey 1510: 


N.H.—State v. Hale, 160 A. 95, 85 
N.H. 403; Huckins v. People’s Mut. 
. Ins: Co; 31 Ni. 238. 


Ney Totty, seattle 0 Nee aL, 
178 N.Y. 127 [rearg den 70 N.E. 1110, 
178 N.Y. 591]; Howard v. McDonough, 
77 N.Y. 592 mem [aff 8 Daly 365]; 
Marcly v. Shults, 29 N.Y. 346; Huff v. 
Bennett, 6 N.Y. 337; Dwight v. Cut- 
LiMo Oo Om ING Se 99, ool Uae) | ELO We 
Jand v. Sheriff of Queens County, 7 
N.Y.Super. 219 [aff 9 N.Y. 170]; Hus- 
sey v. Culver, 7 N.Y.St. 427. 


Or.—State v. Moran, 14 P. 419, 15 
Or. 262. 


S.C.—Copeland Co. v. Davis, 119 S. 
E. 19, 125 S.C. 449; Franklin v. At- 
lanta,-ete:,. RaiCo.5 549S.E05 7189 748-6: 
332; State v. Dean, 51 S.H.. 524, 72 S. 
C. 74; Heath v. South Bound R. Co., 
24 S.H. 166, 46 S.C. 104; State v. Col- 
LIN at Det ne oe FOL TAU IR (6.9 th 
Charleston Nat. Banking Assoc.’s 
Bonk v. Zorn, 14 S.C. 444, 37 Am.R. 
733. 


S.D.—Brown v. Smith, 123 N.W. 689, 
24 S.D. 231. 


Tex.—Galveston, etc., R. Co. v. Quil- 
hot, (Civ.App.). 123 S.W. 200; Texas, 
ete., R. Co. v. Birdwell, (Civ.App.) 86 
S.W. 1067. 


Va.—Portsmouth St. R. Co. v. Peed’s 
Adm’r, 47 S.E. 850, 102 Va. 662; Harri- 
oon v. Middleton, 11 Gratt. (52 Va.) 


Wis.—Hill v. State, 17 Wis. 675, 86 


Blackman, 


‘Am.D. 736. 


48. U.S.—Briggs Mfg.. Co. v. U. S., 
30 F.(2d) 962 [rev on other grounds 40 
eee) 425]; Goodfriend vy. U. S., 294 


Ala.—Penney v. Warren, 115 So. 16, 
217 Ala. 120. 


Del.—Terry v. American 
Growers, 139 A. 259, 33 Del. .497. 


Ga.—Smith vy. City of Atlanta, 96 S. 
BE. 334, 22 Ga.App. 511. 


Fruit 


[§ 752] dd. Past Recollection. 
ness has no present independent recollection of the 
facts recited in a paper, even after reading it, and 
his only pertinent recollection, if any, is that at one 
time he knew it to be correct, it is necessary and 


Where the wit- 


Ill._—People v. Greenspawn, 179 N. 
E. 98, 346 Ill. 484; People v. Krauser, 
146 N.E. 5938, 315 Ill. 485; Walsh v. 
Chicago Rys. Co., 135 N.E. 709, 303 
Ill. 339 [aff 221 Ill.App. 654]. 


Iowa.—Stillman v. Chicago, R. I. 
cane Ry. Co., 192 N.W. 860; 196 Iowa 
612. 


Ky.—Sowders v. Coleman, 4 S.W. 
(2d) 731, 223 Ky. ‘633: 


Mass.—Commonwealth v. Levine, 
181 N.B. 851, 280 Mass. 83; Common- 
wealth v. McDermott, 152 N.E. 704, 
255 Mass. 575; Kaplan v. Gross, 111 
N.E. (8538, 223 Mass. 152. 


N.D.—Weigel v. Powers Elevator 
Co., 194 N.W. 113, 49 N.D. 867. 

Tex.._Houston Packing Co. v. 
Cuero Cotton Oil & Mfg. Co., (Civ: 
App.) 241 S.W. 502 [rev on other 
grounds (Commn.App.) 255 S.W.9168]. 


“A witness who testifies that the 
contents of a memorandum refresh 
his memory as to an event or series 
of events may use the same, even 
though it was not prepared by him- 
self.” Briggs Mfg. Co. v. U.'S., 30° FE: 
(2d) 962, 965 [rev on other grounds 40 
F.(2d) 425). 


[a] Credibility only (1) and not 
the competency of a witness who tes- 
tifies from independent recollection 
is affected by the fact that his mem- 
ory was refreshed by reading memo- 
randa made by another. State v. 
Moran, 14° P. 419; 15 Or. 262. (2) 
“The fact that he did not prepare it 
is merely one of the evidentiary facts, 
which go to the weight or credibility 
of his testimony.’’ Briggs Mfg. Co. 
v. U. S., 30 F.(2d) 962, 965 [rev on 
other grounds 40 F.(2d) 425]. 


49. Penney v. Warren, 115 So. 16, 
217 Ala. 120; State v. Patton, 164 S. 
W. 223, 255 Mo. 245 [overr Eberson 
v. Continental Inv. Co., 109 S.W. 62, 
130 Mo.App. 296]; Gordon & Koppel 
Clothing Co. v. New York Cent. R. 
Co., (Mo.App.) 285 S.W. 755. See 
Federal Union Surety Co. v. Indiana 
Lumber & Mfg. Co., 95 N.E. 1104, 176 
Ind. 328 (in an action for the price of 
lumber sold, a hauler for plaintiff tes- 
tified that he delivered a number of 
loads to the contractor, that in some 
instances he examined the original 
slips to see if the load contained the 
lumber described in the slip, but 
usually the contractor or his foreman 


‘checked the slip as the lumber was 


unloaded; he was then handed a: Slip 
of a certain number, and asked if he 
remembered delivering a load of lum- 
ber represented by the slip, and an- 
swered in the affirmative; and it was 
held without discussion, that the 
court properly permitted him to refer 
to the slip to refresh his recollection, 
and then to state the number of pieces 
and dimensions and kinds of lumber 
he unloaded from the wagon on that 
date, over an objection that the wit- 
ness did not make the slip or verify 
the same, and was not present when it 
was made); Tandum vy. Wabash Ry. 
AEN esis 2 236 S.W. 1086 (dic- 
um). 
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sufficient that the paper shall have been prepared 
by himself®® at a time when the facts were fresh 
in his memory,°! or, if prepared by another, that 
he shall have seen it, at a time when the facts were 
fresh in his mind, and found it to be correct.>? 


[§ 753] ee. No Recollection. 


out present or past recollection 


brought to his mind for the first time by the mem- 


50. U.S.—Wm. N. Flynt Granite 
rey v. Darling, 178 F. 163, 101 C.C.A. 
oh 


Ala.—Wager Lumber Co. v. Sullivan 
Logging Co., 24 So. 949, 120 Ala. 558. 


Ga.—Orr v. Farmers’ Alliance 
Warehouse, etc. Co., 22 S.E. 937, 97 


Ga. 241; Hematite Min. Co. v. Hast 
Tennessee,’ etc., R. Co. 18 S.E. 24, 
92 Ga. 268. 


Ky.—Commonwealth v. McGarvey, 
165 S.W. 978, 158 Ky. 570. 


La.—Massey v. Hackett, 12 La.Ann. 
54; New Orleans Sewerage, etc., Bd. v. 
Thelan, 4 La.A. (Orleans) 322. 


Pea er ain v. Sands, 27, Me. 
8. 


Md.—Green vy. Caulk, 16 Md. 556. 


Minn.—Douglas v. Leighton, 58 N. 
W. 827, 57 Minn. 81. 


Mo.—Eberson v. Continental Inv. 
Co., ¥09 S.W. 62, 130 Mo.App. 296; 
Rose v. Rubeling, 24 Mo.App. 369. 


N.J.—Hill v. Adams Express Co.; 
68 A. 94, 74 N.J.Law 338 [aff 71 A. 
683, 77 N.J.Law 19]. 


N.M.—Price v. Garland, 6 P. 472, 
3 N.M. 505. 


N.Y.—Vichos v. Cuttler, 117 N.Y.S. 
366, 133 App.Div. 230; Mills v. Mc- 
Mullen, 38 N.Y.S. 705, 4 App.Div. 27; 
Dwight v. Cutting, 36 N.Y.S. 99, 91 
Hun 38; Josias v. Nivois, 107 N.Y.S. 
15, 56 Misc. 557; Callman v. Brucken- 
feld, 108 N.Y.S. 1070; Kirschner v. 
Hirschberg, 90 N.Y.S. 351; Rothschild 
Seve Porter: 19 Ne y.s. Lia. 


Okl.—Harsha v. Mock, 281 P. 7638, 
139 Okl. 181. 


Pa,—Steele v. Wisner, 21 A. 527, 141 
Pa. 68; Reed v. Orton, 105 Pa. 294. 


Porto Rico.—Horton vy. Robert, 11 
Porto Rico 168. ; 


S.C.—Franklin v. Atlanta, ete, R. 
Co., 54 S.E. 578, 74 S.C. 332; Ragsdale 
v. Southern R. Co., 51 S.H. 540, 72 S. 
C. 120; Charleston Nat. Banking As- 
soc.’s Bank v. Zorn, 14 S.C. 444937 Am. 
R. 733. 


Tex.—Watson v. Miller, 17 S.W. 
1058, 82 Tex. 279; Rogers v. Riley, 
(Civ.App.) 240 S.W. 1011; Missouri, 


etce., R. Co. v. Huggins, (Civ.App.) 53 
S.W. 1029; Berry v. State, 255 S.W. 
739, 95 Tex.Cr. 660. 


Wash.—Brotton v. Langert, 23 P. 
803, 1 Wash. 227. 


51. See infra § 763. 


52. Ala.—Acklen’s Hx’r v. Hick- 
man, 63 Ala. 494, 35 Am.R. 54 


Ark.—Bowden vy. Spellman, 27 S. 
W. 602, 59 Ark. 251. 


Se en oe v. Fenimore, 41 A. 
886. 


Ga.—Lenney v. Finley, 45 S.E. 317, 
118 Ga. 427. 


Me.—Bradley v. Davis, 26 Me. 45. 


Md.—Mercantile Trust & Deposit 
Co. v. Rode, 112 A. 574, 137 Md. 362. 


A witness should 
not be allowed to testify to facts of which he is with- 


WITNESSES 


and which are | rect.®§ 


eke v. Vincent, 12 Cush. 


Mich.—Watkins v. Wallace, 19 
Mich. 57. 

Mo.—Taussig v. Schields, 26 Mo. 
App. 318. 


N.D.—Weigel v. Powers Elevator 
Co., 194 N.W. 113, 49 N.D. 867. 


$.D.—Brown v. Smith, 123 N.W. 
689, 24 S.D. 231. ' 


Wis.—Toepfer v. Sterr, 
970, 156 Wis. 226. 


Testifying directly from writing 
see infra § 767. 


Time of making memorandum see 


145 N.W. 


jinfra § 763. 


53. U.S. v. Keppler, 1 F.(2d) 315. 


Necessity of “personal knowledge 
generally see supra § 748. 


54. Farmers’ Grain Co. of Dorans 
v. Illinois Cent. R. Co., 201 Ill.App. 
261; Gordon v. Yellow Cab Co. of 
Delaware, 100 Pa.Super. 558; Terry v. 
Duell, 76 Pa.Super. 38. 


55. Star Mills v. Bailey, 130 S.W. 
1077, 140 Ky. 194, 140 Am.S.R. 370; 
Howe v. Regensburg, 132 N.Y.S. 8387, 
75 Mise. 132: 


56. Fla.—Jenkins v. State, 
O07, 81, Ma.2 196. 


Tll— Employers’ Liability Assur. 
Corp. of London, England v. Kelly- 
Atkinson Const. Co., 195 Ill.App. 620; 
Angelos v. Pelias, 150 Ill.App. 527. 


Mo.—State v. Palmberg, 97 S.W. 
566, 199 Mo. 233, 116 Am.S.R. 476. 


Mont.—Columbus State Bank v. 
Erb, 147 P. 617, 50 Mont. 442. 


Pa.—Commonwealth vy. Perri, 97 Pa. 
Super. 78; Rosenthol v. Wilkes, 92 
Pa.Super. 321; Fehl vy. Pfaeffie, 1 Pa. 
Dist.&Co. 90. 


R.I.—Southbridge Roofing Co. v. 
Cha ae Cornice Co., 97 A. 210, 39 
Rs tsio. 


Tex.—Panhandle & S. F. Ry. Co. v. 
Cowan, (Civ.App.) 243 S.W. 912; San 
Antonio, ete., R. Co. v. Turner, 94 S. 
W. 214, 42 Tex.Civ.App. 532; Parks 
v. State, 79 S.W. 301, 46 Tex.Cr. 100. 


57. Cal.—Treadwell v. Wells, 4 Cal. 
260. 


12 So. 


Ga.—Johnson v. State, 54 S.E. 184, 
125 Ga. 248; Schall v. Hisner, 58 Ga. 
190. 

Tll.— Sullivan v. Miller, 169 Ill.App. 
607. 

Iowa.—White v. Tucker, 9 Iowa 100. 

La.—Moran’s Heirs _ v. Societé 
Catholique d’Education, etc., 31 So. 
658, 107 La. 286; Chiapella v. Brown, 
14 La.Ann. 189. i 


Me.—Bradley v. Davis, 26 Me. 45. 


Md.—Wilmer v. Placide, 86 A. 43, 
119 Md. 49. 


Mass.—Costello v. 
Mass. 352. 


Mich.—Smaltz v. Newhof, 144 N.w. 


Crowell, 133 
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oranda of another person.5® 


[§ 754] (b) Books 
book,®* such as a diary,°® memorandum book,°® or 
book of account®? kept by the witness may be used 
by him to refresh his memory. Also a witness may 
refresh his recollection by reference to books kept 
under his supervision which. he knows to be cor- 
Likewise, a witness may refresh his recol- 
lection from book entries made by him®® or by anoth- 


and Entries Therein. A 


8538, 178 Mich. 500; In re Passmore’s 


Appeal, 27 N.W. 601, 60 Mich. 463; 
Mason v. Phelps, 11 N.W. 413, 837, 
48 Mich. 126. 


N.H.—Converse v. Hobbs, 5 A. 8382, 
64 N.H. 42. 


N.Y.—Morse v. Cloyes, 11 Barb. 100 
[rev on other grounds 1 Seld.Notes 
184]. — 


Tex.—Gregory v.~Corpus Christi 
Nat. Bank, (Civ.App.) 221 S.W. 305. 


Wis.—Dahl v. Crook, 243 N.W. 426, 
208 Wis. 506; Anderson v. Arpin 
Hardwood Lumber Co., 110 N.W. 788, 
131 Wis. 34. 


[a] Ledger.—Gardner v. Spring- 
field Gas & Hleetric Co., 135 S.W. 1023, 
154 Mo.App. 666. 


58. Wise, Boles & Bowdoin vy. Ful- 
ler, 66 So. 827, 11 Ala.App. 427; Com- 
monwealth v. Levine, 181 N.E. 851, 280 
Mass. 83. 


59. Ala.—Boutwell Vv. Spurlin 
Mercantile Co., 83 So. 481, 203 Ala. 
482; Stokes v. State, 69 So. 303, 13 
Ala.App. 294; Fleteher v. State, 67 
So. 631, 12 Ala.App. 216. 


Cal.—People v. Westlake, 66 P. 731, 
134 Cal. 505. 


Del.—Terry v. American 
Growers, 139 A. 259, 33 Del. 497. 
x 


Ga.—Jarrell v. Seaboard Air Line 
Ry., 99 S.E. 386, 23 Ga.App. 717. 


1ll.— Hodgkins v. Smith, 104 Ill.App. 
0. 


Fruit 


Iowa.—Nelson v. C. F. Adams Co., 
161 N.W. 645, 179 Iowa 586. 


La.—Kendall v. Bean, 12 Rob. 407; 
Morgan v. Bickle, 2 Mart.N.S. 377. 


Md.—Isaacs v. Williams, 129 A. 895, 
149 Md. 19; Adkins v. Hastings, 114 A. 
288, 138 Md. 454. 


Mass.—Commonwealth v. Lavery, 
151 N.E. 466, 255 Mass. 327. 

Miss.—Finley v. Armstrong, 78 So. 
177, 117 Miss. 289. 

Mo.—St. Louis Third Nat. Bank vy. 
Owen, 14 S.W. 632, 101 Mo. 558; Wern- 
wag v. Chicago, ete., R. Co., 20 Mo. 
App. 473. 

N.Y.—Peck v. Minot, 3 Abb.Dec. 
ae 4 Transcr.A. 27 [aff 27 N.Y.Super. 

N.C.—Carson v. Blount, 72 S.E. 90, 
15.6, NCC 103. 

Pa.—VFitler v. Eyre, 14 Pa. 392; 
Fehl v. Pfaeffle, 1 Pa.Dist.&Co. 90. 


S.C.—Bull v. Lambson, 5 S.C. 284. 
Tex.—St. Louis Southwestern Ry. 


‘Co. of Texas v. Mitchell, (Civ.App.) 


127 S.W. 876; Tabor v. State, 107 S.W. 
1116, 52 Tex.Cr. 387. 


Utah.—Matson y. Matson, 190 P, 
943, 56 Utah 394. nN 

Vt.—Covey v. Rogers, 78 A. 792, 
84 Vt. 151. 


Iing.—Rex v. St. Martin, 2° A.&R, 
210, 4 N.&M. 202, 29 E.C.L. 112, 111 
Reprint 81. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 754-758] 


er under his direction or supervision®® or in his pres- 
ence®! and which he knows to be correct ;®? but it is 
otherwise as to entries which he did not make and 
of whose correctness he did not have personal knowl- 
edge at the time they were made or while the facts 
were fresh in his memory.®* 


[§ 755] (c) Certificate. A witness may refresh 
his recolleetion with a certificate made by him.®* In 
a prosecution for carnal knowledge of an unmarried 
female under the age of consent, it has been held 
that a parent may use an official birth certificate,®® 
but not a certificate of baptism,®® to refresh his or 
her memory of the prosecutrix’ age. 


[§ 756] (d) General or Business Publications. A 
witness as to value may refer to price lists,°7 a man- 
ufacturer’s printed catalogue of prices,®® discount 
sheets,®® a circular issued by the United States Food 
Administration,’® and published market quota- 
tions.74 An insurance agent may refresh his mem- 
ory of a policy provision by referring to a manual 
issued to agents;7? and a general passenger agent 
may refresh his memory of the contents of a railroad 


B.C.—Macdonald Wis Vancouver 


Bank, 22 B.C. 310. 


N.S.—Crabtree v. Milne, 54 N.S. 65. 
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ticket by referring to one which, except as to one 
condition having no bearing on the ease, is identical 
with the one in question.7* While in some instances 
a witness may properly refresh his recollection from 
newspaper articles,7* the practice is not to be com- 
mended.*® 


[§ 757] (e) Letters and Telegrams. A telegram 
sent by the witness to another person may be used for 
the purpose of refreshing his recollection.*® Also, a 
witness may be permitted to refresh his memory from 
a letter which was written by him?’ or which, al- 
though not. written by him, is well calculated to re- 
fresh his memory,’’. such as a letter written to him 
and in his possession.?® 

[§ 758] (f) Medical Records and Photographs. 
A physician may be permitted to refresh his memory 
from: A record made,®® a paper signed,*! or a book 
kept’? by him; hospital records which although not 
personally written by him, were kept, as a part of 
the regular work of the hospital, under his personal 
supervision as surgeon in chief ;°*? or a report or his- 
tory dictated by him where he identifies it as a tran- 


Com. v. Burton, 67 N.E._ 419, 
183 Mass. 461; Sloan v. Pelzer, 32 SB. 
BE. 431, 54 S.C. 314. 


77. Ala.—Rutherford’s Adm’rs v. 


521, 

[a] Entries made in partnership 
books.—Matson vy. Matson, 190 P. 9438, 
56 Utah 394. 


[b] Entry on hotel register.—Peo- 
ple v. McKeown, 171 Ill.App. 146. 


[ec] BGedger entries.—Boutwell v. 
Spurlin Mercantile Co., 83 So. 481, 203 
Ala. 482. 


60. Grant v. Dreyfus, 52 P. 1074, 
120 Cal. xvii; Storey v. Stokes, 100 S. 
E. 689, 178 N.C. 409; Gibson v. Camp- 
bell, 89 A. 662, 242 Pa. 551; Henry 
Sonneborn & Co. v. Southern R. Co., 44 
S:Her77, 65.S:C, 502. 


61. Stokes v. State, 69 So. 303, 13 
Ala.App. 294; McGowan v. McDonald, 
42 P..418, 111 Cal. 57,52 Am.S.R. 149; 
Nelson vy. C. F. Adams Co., 161 N.W. 
645, 179 Iowa 586; Catlett v. Stokes, 
145 N.W. 554, 33 S.D. 278. 


[a] Entries in bank book.—Mc- 
Gowan v. McDonald, 43 P. 418, 111 Cal. 
57, 52 Am.S.R. 149; Van Goosen v. 
Barlum, 183 N.W. 8, 214 Mich. 595. 


62. U.S.—Grunberg v. U. S., 145 F. 
81, 76 C.C.A. 51; Flint v. Kennedy, 33 
F. 820. 

Ala.—Davie v. Roland, 57 So. 1034, 
38 Ala.App. 567. 


Iowa.—Nelson v. C. F. Adams Co., 
161 N.W. 645, 179 Iowa 586; Phceenix 
Fire Extinguisher Co. v. T. M. Sinclair 
& Co., 151 N.W. 462, 169 Iowa 564. 


Pa.—Gibson v. Campbell, 89 A. 662, 
242 Pa. 551. 


S.D.—Catlett v. Stokes, 145 N.W. 
554, 33 S.D. 278. 


Tex.—International, etc., R. Co. v. 
Blanton, Nunnally & Co., 63 Tex. 109. 


63. Dennis v. State, 75 So. 707, 16 
Ala.App. 115; Davie v. Roland, 57 So. 
1034, 3 Ala.App. 567; McLean v. Rice, 
208° P! 252,°63 Mont. 556; Dr. R. D. 
Eaton Chemical Co. v. Doherty, 153 
N.W. 966, 31 N.D. 175; Fritz v. Bur- 
riss, 19 S.E. 304, 41 S.C. 149. 


64. Inre Lawrence’s Estate, 132 A. 
786, 286 Pa. 58. 


Certificate attached to confession 
see infra § 760. 


, 


man, 126 A. 425, 2 N.J.Misc. 1016. 


66. State vy. Larocca, 100 So. 720, 
156 La. 567. 


67. Morris v. Columbian Iron 
Works, etc., Co., 25 A. 417, 76 Md. 354, 
17 L.R.A. 851; More-Jonas Glass Co. 
v. West Jersey, etc., R. Co., 72 A. 65, 
76 N.J.Law 708; Keipp v. State, 103 S. 
Waol2, OL Tex Cr: 417. 


68. Wilber v. Buckingham, 132 N. 
a 960, 153 Iowa 194, Ann.Cas.1913B 


69. More-Jonas Glass Co. v. West 
Jersey, etce., R. Co., 72 A. 65,76. N.J. 
Law 708. 


70. Houston Packing Co. v. Cuero 
Cotton Oil & Mfg. Co., (Tex.Civ.App.) 
241 S.W. 502 [rev on other grounds 
(Commn.App.) 255 S.W. 168]. 


71. Lay v. Chicago, B. & Q. R. Co., 
138 S.W. 884, 157 Mo.App. 467; Meri- 
wether v. Quincy, etc., R. Co., 107 S. 
W. 434, 128 Mo.App. 647; Dale Oil 
& Refining Co. v. City of Tulia, (Tex. 
Civ.App.) 25 S.W.(2d) 671. 


72. Hubbard v. Equitable Life As- 
sur. Soc., 95 S.E. 811, 81 W.Va. 663, 
4 A.L.R. 886. 


73. Howard v. Chesapeake, ete., R. 
Co., 11 App.D.C. 300. 


74. See cases infra this note. 


[a] For example (1) where a wit- 
ness is testifying as to the testimony 
which a person gave on a former 
trial, he may refresh his memory from 
a newspaper printed by him and con- 
taining the evidence as taken down 
by him. U.S. v. Wood, 28 F.Cas.No. 
16,756, 3 Wash.C.C. 440. (2) On the is- 
sue of prior invention, witnesses tes- 
tifying as to the use of such inven- 
tion by others may properly refresh 
their memories as to the time of such 
use by reference to contemporaneous 
newspaper articles describing the in- 
vention which they read at the time 
Bragg Mfg. Co. v. New York, 141 F. 


75. U.P. Steam Baking Co. v. Oma- 
ha St. R. Co., 94 N.W. 5338, 4 Neb. 
(Unoff.) 396. 


Mobile Branch Bank, 14 Ala. 92. 
Pears Mate v. Spruance, 4 Del. 


a 


N.J.—State v. Young, 117 A. 713, 97 
N.J.Law 501. 


N.Y.—Scott v. Middletown, etc., R. 
Co., 86 N.Y.) 200 [aff 214 Hun 2317; 
Mandeville v. Reynolds, 68 N.Y. 528 
Laff 5 Hun 338]. 


Tex.—Latham v. Jordan, (Commn. 
App.) 17 S.W.(2d) 805 [rev (Civ.App.) 
3 S.W.(2d) 555]. 


Vt.—Baker v. Sherman, 46 A. 57, 71 
Vt. 439. t 


78. McHenry v. U. S., 276 F. 761, 
51 App.D.C. 119. 


79. Rutherford’s Adm’rs v. Mobile 
Branch Bank, 14 Ala. 92; Chopin v. 
Freeman, 70 So. 421, 188 La. 423. 


80. Lindenbaum v. New York, etc., 
R. -Co., 84 NB. 1129) 197) Mass 314; 
In re Hock’s Will, 129 N.Y.S. 196, 74 
Mise. 15, 8 Mills Surr. 415. 


[a] Clinical record.—Lindenbaum 
v. New York, etc., R. Co., 84 N.B. 129, 
197 Mass. 314. 


[b]_ Hospital record or report.— 
(1) Where the records of a hospital 
are shown to be true at the time when 
made, and the physician who made 
them has no independent memory of 
the facts, they may be used by such 
physician to refresh his recollection. 
In tre ,Hock’siy Will, 129) UNiYas: 196, 
74 Mise. 15, 8 Mills Surr, 415. (2) A 
resident hospital physician who had 
charge of the patient in question may 
refer to a hospital report to verify 
his recollection. Whitley v. Stein, 
(Mo.App.) 34 S.W.(2d) 998. 


81, Armstrong v. Travelers’ Ins. 


Co., 4 Ohio App. 46. 


[a] Autopsy paper.—Armstrong v. 
Travelers’ Ins. Co., 4 Ohio App. 46. 


82. State v. Palmberg, 97 S.W. 566, 
199 Mo. 233, 116 Am.S.R. 476; Chandler 
ay bate, 280 S.W. 817, 103 Tex.Cr. 


83. Hall v. Sera, 152 A. 148, 112 
Conn. 291. 
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seription of the matter dictated’4 or it in fact stim- 
ulates or refreshes his memory and is not used as a 
record of a past recollection.®® On the other hand, 
a'surgeon will not be permitted to testify as to the 
contents of a hospital record of an operation where 
it does not refresh his memory and he neither wrote 
it nor verified its correctness at the time it was 
made;8* and there is no error in refusing to permit 
a physician to refresh his memory from a hospital 
record made by the house surgeon where, although he 
has ascertained its correctness by comparing it with 
his own memorandum, the latter memorandum is 
available and the physician is able to testify from 
a clear, independent recollection without the aid of 
any memorandum.®* 


Where X-ray examination was made, the X-ray 
picture may be used for the purpose of refreshing 
the memory of a physician who testifies that the 
picture was taken, that it is exact, and that he used 
it for the purpose of setting a fracture.8® A hospi- 
tal technician who made the examination may re- 
fresh his memory from a memorandum which he him- 
self wrote in the record of the hospital.® 


Nurses who made or kept a hospital record or chart 
may be permitted to refresh their memories there- 
from.®° Also, a nurse should be permitted to re- 
fresh her memory by reference to a bedside chart 
kept by the head nurse from information furnished 
by the witness.®t 


[§ 759] (g) Notes or Transcript by Stenogra- 
pher.°? A stenographer, when a witness, may prop- 
erly use notes made by him as an aid to his mem- 
ory.°? Also, a witness may refresh his recollection 
from stenographic notes made by another where he 
read the notes shortly after they were taken and 
knew that they were correct.°* A transcript of sten- 
ographic notes may be used for the purpose of re- 
freshing the memory of the person who made it®® or 
a person who requested the notes to be taken and 


84, State v. Fletcher, 101 A. 181, 
90 N.J.Law 722. 

85. Hall v. Sera, 
Conn. 291. 

&6. Verde Combination Copper Co. 
v. Reito, 198 P. 462, 22 Ariz. 445. 

87. Kirkpatrick v. American Creo- 
soting Co., 37 S.W.(2d) 996, 225 Mo. 
App. 774. 

88. Beittle v. Maco, 12 Pa.Dist.&j}77 Cal.App. 146 
Co. 287. 

89. People v. Greenspawn, 179 N.H. 
98, 346 Ill. 484. : 

90. Wright v. Upson, 135 N.E. 209, 98. 
303 Ill. 120; State v. Shapiro, 98 A. 
437, 89 N.J.Law 319. 

91. Browning v. Hoffman, 111 S.E. 99. 
492, 90 W.Va. 568. 


92. Notes or trancript of former ats 
testimony see infra § 761. 


152 A. 148, 112 968]. 


920, 215 Mich. 221. 


A. 559, 275 Pa. 70. 


App. 797. 


WITNESSES 


La.—State v. Terrell, 144 So. 488, 
175 La. 758 [appeal dism and cert den 
53 S.Ct. 386, 288 U.S. 589, 77 L.Ed. 


Mich.—People v. Johnson, 183 N.W. 


Pa.—Commonwealth v. Disalvo, 118 [a] 
$6. People v. Deckert, 246 P. 157, 


97. T. Barbour Brown & Co. v. Can- 
ae 161 A. 91, 115 Conn. 226, 83 A.L.R. 


Georgia Excelsior Co. v. Hart- 
felder-Garbutt Co., 78 S.E. 611, 12 Ga. 


Georgia Excelsior Co. v. Hart- 
felder-Garbutt Co., supra. 


Kansas City Southern Ry. Co. 8 
v. Second Street Improvement Co., 166 . 


[§§ 758-761 


who, on the same day that the notes were taken and 
the transeription made, read the transcript and found 
it to be correct.°® 


[§ 760] (h) Writings Connected with Legal Pro- 
ceedings—aa. In General. It is not error to permit 
a witness for plaintiff to refresh his memory or ree- 
ollection from a bill of particulars®’ or a copy of the 
account attached to the petition®*® where he has per- 
sonal knowledge of its correctness.°® Where a re- 
port of condemnation commissioners, appointed by 
the court, is inadmissible in evidence on a subse- 
quent trial before a jury in the same case or pro- 
ceeding, it should not be permitted to be put in evi- 
dence indirectly by allowing one of the commission- 
ers, when testifying as an expert, to use it to re- 
fresh his recollection. . 


Party. For the purpose of refreshing his memory, 
a party may be permitted to refer to his pleadings,? 
a bill of particulars which has been filed by him,? or 
an exhibit which he prepared. 


Attorney. An attorney may be permitted to re- 
fresh his memory from a bill of exceptions which 
was drawn by him.® 


Judge or justice of peace. A judge who presid- 
ed at a trial may refresh his recollection of the claims 
of counsel made at the trial by examining his notes 
thereof. Also, a justice of the peace may refresh 
his recollection from his certificate attached to a 
confession made by accused on preliminary exami- 
nation;’ but it has been held error to permit a jus- 
tice of the peace to refresh his memory from an ex- 
hibit filed by defendant in a ease before the jus- 
tice.§ . 

Officer. An officer who executed process may re- 
fresh his memory by referring to such process and his 
return thereon.® 


[§ 761] bb. Former LEvidence—(aa) Refreshing 


N.W. 1106, 148 Mich. 350; De Palma 
v.. Weinman, 103° P. 782, 15 NIM. 68, 
24 L.R.A.N.S. 423; Sander v. Edling, 
LSS Daly } 238,018 PNY. Civaeroc. 1 66 
Frair v. Caswéll, 140 P. 564, 79 Wash. 
as Williams v. Miller, 1 Wash.T. 


Bill of particulars filed in an- 
other action between same pariies.— 
Avery v. Knight, 58 N.W. 316, 99 
Mich. 311. 


ee. Holden v. Thurber, (R.I.) 72 A. 


5. Solomon R. 
730, 34 Kan. 443. 


6._ Bishop v. New Haven, 72 A. 646, 
82 Conn. 51. 


7. Garcia vy. State, 228 S.w. 
88 Tex.Cr. 605. Nase 


Sate v. Fannon, 59 S.W. 75, 158 


Co. v. Jones, 8 P. 


Mo. 1 


S.W. 296, 256 Mo. 386. 


93. Sneierson v. U. S., 264 F. 268 
[cert den 40 S.Ct. 584, 253 U.S. 490, 64 2. 
L.Ed. 1028]. 

94, Jenkins v. State, 
135 P. 749, 22 Wyo. 34. 

95. U.S.—Wells v. U. S., 
605, 168 C.C.A. 555. 

Ala.—Manning vy. State, 116 So. 360, 
217 Ala. 357. 3. 


134 P. 260, 


W. 689, 24 
257 F. 
232; 


Dorsey v. Gassaway, 2 Harr.& 
J. (Md.) 402, 3 Am.D. 557; 
New York City R. Co., 99 N.Y.S. 483, 
50 Misc. 517; Brown v. Smith, 123 N. 
SDs 23; 
Decker, 102 S.W. 453, 46 Tex.Civ.App. 
Waco Ice, etc., Co. v. Wiggins, 
(Tex.Civ.App.) 82 S.W. 58. 


Snyder v. Patton, etc., Co., 106 


9. State v. Collins, 67 A. 796, 28 
RL. 4393 State v. Costa, 62 A. 38, 78 


[a] Copy of return made under his 
direction.—It is not error to permit 
an Officer to refresh his memory from 
a copy of his return of the process, 
made by a typist in his presence and 
under his direction. WPlohr y. Terri- 
tory, '78 P. 565, 14 Okli 477. 


Geer v. 


Hammond v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


A’. «@ = 
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Memory of.!° 


Where former evidence is, admissi- 
ble,tt a person who took contemporaneous notes 
thereof may use them to refresh his recollection.1? | 
A stenographer or court reporter who took down the 
testimony may refer to his riotes'® or a transcript 
thereof*+ to refresh his memory. Also, a person may 
refresh his memory from a stenographie report made 


WITNESSES 


such justice.t® 


by another person where he has some independent 


recollection of the testimony?® or the testimony was 
taken down at his direction and, on examination, he 
found the transeript to be correct.t® 
may refresh his memory of testimony or statements, 
before the grand jury by referring to minutes made 
by another person!’ or the indictment under consid- 


10. Refreshing memory of former 
evidence from: 


Bill of exceptions see Evidence § 531. 
Counsel’s notes see Evidence § 528. 


1l. Admissibility: 
As: 

Admission see Criminal Law §&§ 
1248-1251, 1253, 1255; Ividence § 
391. 

Confession see Criminal Law §§ 
1501-1505. 


In prosecution for perjury see Perjury 
§ 157. 


Where nonproduction of witness is 
excusable see Criminal Law § 1557; 
Evidence §§ 517-5238. 


12. See Evidence § 527. 


13. Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136 [cert den Ex parte 
State ex rel. Attorney General, 114 So. 
794, 217 Ala. 68]. 


Cal.—People y. Sexton, 64 P. 107, 
a22 Cal..3% atl 23-S.Ct: 543. 189) US. 
319, 47 L.Ed. 833]; Watrous v. Cun- 
ningham, 11 P. 811, 71 Cal. 30." 'Peo- 
ple v. Baker, 221 P. 654, 64 Cal.App. 
336; People y. Barrios, 199 P. 58, 52 
Cal.App. 528; People v. Vogel, 171 P. 
978, 36 Cal.App. 216; People v. Fer- 
rara, 159 P. 621, 31 Cal.App. 1; People 
v. Warr, 136 P. 304, 22 Cal.App. 663. 


Fla.—Ellis v. State, 6 So. 768, 25 
Fla. 702. 


Ky.—Illinois Cent. R. Co. v. John- 
son, 115 S.W. 798. 


Minn.—State v. George, 63 N.W. 100, 
60 Minn. 503. 


Neb.—Small vy. Poffenbarger, 49 N. 
W. 337, 32 Neb. 234, 


Or.—State vy. Bartmess, 54 P. 167, 
SawOr, LL0. 


In prosecution for perjury see Per- 
jury § 157. 


14. Cal.—Burbank v. Dennis, 35 P. 
444, 101 Cal. 90; People v. Deckert, 
246 P. 157, 77 Cal.App. 146; People v. 
Warr, 136 P. 304, 22 Cal.App. 663. 


Fla.—Davis v. State, 36 So. 170, 47 
Fla. 26, 


Ky.—Mullins v. Commonwealth, 56 
S.W.(2d) 870, 246 Ky. 748; North Riv- 
er Ins. Co. v. Walker, 170 S.W. 983, 
161 Ky. 368. 


Mont.—O’Rourke vy. Grand Opera 
House Co., 133 P. 965, 47 Mont. 459. 


Okl.—Harmon v. Territory, 79 P. 


765, 15 Okl. 147. 


Pa.—Commonwealth y. Stern, 58 Pa. 
Super. 591. 


Tex.—Connell v. State, 75 S.W. 512, 
45 Tex.Cr. 142. 


Can.—Daynes v. British Columbia, 
CLC OO), moo Oa S.C, DLSsiL LO Verdi 
B.C. 498]. ! 


A grand juror 


15. Walker v. Wilkinson, 3 F.(2d) 
867 [mod 294 F. 939, and cert den 45 
S.Ct.636, 268° U.S: 702,69 Tebd 1165]. 


16. Carpenter v. Ashley, 116 P. 
983, 16 Cal.App. 302. 

17. Lind v. State, 207 S.W. 47, 137 
Ark. 92. 

18. Sisk yv. State, 13 S.W. 647, 28 
Tex.App. .432. 
A 19. Wise v. Loring, 59 Mo.App. 
269. 


20. Directing attention to former 
testimony generally see supra § 745. 


21. U.S.—Felder v. U. S., 9 F.(2d) 
872 [cert den 46 S.Ct. 348, 270 U.S. 
648, 70 L.Ed. 7791. 


Ala.—Manning v. State, 116 So. 360, 
217 Ala. 357; Southern R. Co. v. Shel- 
ton, 34 So. 194, 1386 Ala. 191; Billings- 
lea v. State, 5 So. 137, 85 Ala. 323. 


UXSalker == {@ieshnonsl Aiea Sheewley PACT Se ae 
13, 169 Ark. 225. 
Cal.—People v. Selby, 245 P. 426, 


198 Cal. 426; Beers v. California State. 


Life Insurance Co., 262 P. 380, 87 Cal. 
App. 440; People v. Izlar, 97 P. 685, 
8 Cal.App. 600. 


Ga.—Ethridge v. State, 136 S.E. 72, 
163 Ga. 186. Compare Brown v. State, 
28 Ga. 199 (holding otherwise on the 
ground that the writing or memoran- 
dum was not made by the witness 
himself). 


Idaho.—State v. Marren, 107 P. 993, 
17 Idaho 766. 


Ind.—Harvey v. State, 40 Ind. 516. 


Iowa.—State v. Briggs, 222 N.W. 
552, 207 Iowa 221; State v. Miller, 
4 N.W. 838, 900, 1083, 53 Iowa 84. 


La.-—State v. Aspara, 37 So. 883, 113 
La. 940. ' 


Mass.—A. T. Stearns Lumber Co. 
v. Howlett, 131 N.B. 217, 239 Mass. 
59. 


Mich.—Hickey v. Detroit United 
Ry., 168 N.W. 517, 202 Mich. 496; 
Pickard v. Bryant, 52 N.W. 788, 92 
Mich. 430. ; 


Mo.—State v. De Priest, 232 S.W. 
83, 288 Mo. 459. 


N.J.—State v. Martin, 109 A. 350, 
94 N.J.Law 139. 


R.I.—Souza v. United Electric Rys. 
Go,; 152 A. 419, 61 R.D. 124. 


S.C.—State v. Dean, 51 S.E. 524, 72 
S.C. 74. 


Tex.—Kirkland v. State, 218 S.W. 
367, 86 Tex.Cr. 595; Lee v. State, 148 
Sow. 706;) 67 ‘Tex:Cre# 37>) Proetor ‘v. 
State, 112 S,W., 770; 54. Tex.Cr. 254; 
Pool v. State, 103 S.W. 892, 51 Tex.Cr. 
596; Magill v. State,103 S.W. 397, 51 
Tex.Cr. 357; Watters v. State, (Cr.) 94 


S.W. 1038; Carpenter v. State, (Cr.) 
51 S.W. 227; White v. State, 18 Tex. 
App. 57, 


eration at the time.1® 
davit in a suit before a justice may refresh his mem~ 
ory, in testifying to the contents of such affidavit, 
after it has been lost or destroyed, by a summons 
shown to have contained the printed form of the affi- 
davit in use at the time in all similar cases before 


[§ 762] (bb) Refreshing Memory by.?° 
narily, it is permissible for the purpose of refresh- 
ing the recollection of a witness, to read to him, or 
allow him to read, a report or record of testimony 
given by him at a previous trial, hearing, or exam- 
ination,2! a statement made and signed by him be- 
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A witness who made an affi- 


Ordi- 


vVt.—Mahoney’s Adm’r v. Rutland 
RIConi6O VA woe oi ay te2n0s 


Val——Portsmouth .Stsy i. mC... 
Peed’s Adm’r, 47 S.E. 850, 102 Va. 662. 


W.Va.—State v. Legg, 53 S.H. 545, 
59 W.Va. 315, 3 L.R.A.N.S. 1152. 


Wis.—Drinkwater v. State, 169 N. 
W. 285, 168 Wis. 176. 


Can.—Rex v. Laurin, 6 Can.Cr.Cas. 
135. 


[a] Rule applied to (1) testimony 
previously given by the witness be- 
fore the grand jury (Crafford v. State, 
273 SW. 13,, 169: Ark, 2265) Comibsigve. 
State, 260 S.W. 736, 163 Ark. 550; 
People v. Selby, 245 P. 426, 198 Cal. 
426; People v. Floyd, 247 P. 917, 78 
Cal.App. 11; State v. Briggs, 222 N.W. 
552, 207 Iowa 221; State v. Klute, 140. 
N.W. 864, 160 Iowa 170; State v. De 
Priest, 232 S.W. 83, 288 Mo. 459; State 
v. Riles, 204 S.W. 1, 274 Mo. 618; State 
v. Patton, 164 S.W. 2238, 255 Mo. 245; 
Shaw v. State, 229 S.W. 509, 89 Tex. 
Cr. 205; Magill v. State, 103 S.W. 397, 
51 Tex.Cr. 357), (2) at a coroner’s in- 
quest (Beers v. California State Life 
Insurance Co., 262 P. 380, 87 Cal.App. 
440; Hickey v. Detroit United Ry., 
168 N.W. 517, 202 Mich. 496; Taylor 
v. State, 179 S.W. 1138, 77 Tex.Cr. 376; 
Drinkwater v. State, 169 N.W. 285, 
168 Wis. 176), (3) on a preliminary 
hearing (Perryman v. State, 173 S.W. 
1195, °%6 Tex.Cr. 171), (4) ‘or! inva 
John Doe proceeding (People v. 
Prevost, 189 N.W. 92, 217 Mich. 238), 
(5) and represented by a transcript 
(People v. Selby, 245 P. 426, 198 Cal. 
426; Shaver v. United Parcel Service, 
266 P. 606, 90 Cal.App. 764; Beers v. 
California State Life Ins. Co., 262 P. 
38C, 87 Cal.App. 440; People v. Floyd, 
247 P. 917, 78 Cal.App. 11; People v. 
Mercado, 209 P. 10385, 59 Cal.App. 69; 
A. T. Stearns Lumber Co. v. Howlett, 
131 N.E. 217, 239 Mass. 59), (6) notes 
(Combs v. State, 260 S.W. 736, 163 
Ark. 550; State v. Patton, 164 S.W. 
223, 255 Mo. 245), (7) minutes of the 
grand jury (Felder v. U. S., 9 F.(2a) 
872 [cert den 46 S.Ct. 848, 270 U.S. 
648, 70 L.Ed. 779]; State v. Friend, 
220 N.W. 59, 206 Iowa 615; State v. 
Klute, 140 N.W. 864, 160 Iowa 170; 
State v. Miller, 4 N.W. 838, 900, 1083, 
53 Iowa 84, 154, 209), (8) counsel’s 
minutes (Beaubien vy. Cicotte, 12 Mich. 
459), (9) or a stenographer’s notes 
(De Leon v. Cortes, 23 F.(2d) 636; 
Pickard v. Bryant, 52 N.W. 788, 92 
Mich. 430), (10) minutes (Portsmouth 
St. R. Co. v. Peed’s Adm’r, 47 S.E. 850, 
102 Va. 662), (11) or report (Manning 
v. State, 116 So. 360, 217 Ala. 357; 
De Leon v. Cortes, 36 Porto Rico 161). 
(12) Ina prosecution for manslaugh- 
ter, it was not error to admit the tes- 
timony of a witness to facts appear- 
ing in his testimony on a previous 
trial of the case, the witness stating 
that, if the record represented him as 
testifying as appeared, the testimony 
was true, that his memory was better 
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fore the grand jury,?? or an affidavit?® or deposi- 
tion?* previously made by him. However, the privi- 
lege of refreshing the memory of a witness in this 
way should not be allowed to be used as a means of 
indirectly getting hearsay or other inadmissible evi- 


dence before the jury.?°® 
On motion of judge. 


“conveniently forgetful” of matters 


tified before the grand jury, the trial judge is justi- 
fied on his own motion in having the previous testi- 


then, and that he tried to tell the 
truth, and did so, as far as he knew; 
but that the reading of the record did 
not refresh his recollection so that he 
had any present memory of the facts 
to which he formerly testified. Peo- 
ple v. McFarlane, 71 P. 568, 72 P. 48, 
138 Cal. 481, 61 L.R.A. 245. 


22. Wilkirson v. State, 23 S.W.(2d) 
731, 113 Tex.Cr. 591; Wagner v. State, 
109 S.W. 169, 53 Tex.Cr. 306; Smith v. 
State, 81 S.W. 936, 46 Tex.Cr. 267, 
108 Am.S.R. 991. 


232. Was. Ve Reed 27 —E.CasuNo. 
16,134, 2 Blatchf. 435; In re Mazuran, 
263 P. 339, 88 Cal.App. 272; Bresch v. 
Wolf. 220 N.W. 737, 243 Mich. 638; 
Woodhouse v. Woodhouse, 130 A. 758, 
99 Vt. 91. 


24. U.S.—Equitable Surety Co. v. 
Board of Com’rs of Muddy Bottom 
Swamp Land Dist. No. 1, Tippah 
County, Miss., 256 F. 773, 168 C.C.A. 
119. 


Ark.—Atkins v. State, 16 Ark. 568. 
Ga.—Burney v. Ball, 24 Ga. 505. 


Iowa.—Doran v. Waterloo, C. F. & 
N. Ry. Co,’ 153 (N.W.''225,170 Lowa 
614. 


Md.—Tolley’s Lessee vy. Ford, 1 
Harr.&J. 413. 


N.H.—George v. Joy, 19 N.H. 544. 


N.C.—State v. Finley, 24 S.H. 495, 
TSN Cre LO. ; 


25. People v. Izlar, 97 P. 685, 8 Cal. 
App. 600; State v. Flaherty, 146 A. 7, 
128 Me. 141; Heffnarn v. State, 266 
S.W. 507, 98° Tex.Cr. 553; Kirkland 
v. State, 218 S.W. 367, 86 Tex.Cr. 595. 


[a] It is improper (1) to read to 
a witness his testimony at a former 
trial or before the grand jury and 
then ask him if he had not so testified. 
Kirkpatrick v. State, 92 So. 238, 18 
Ala.App. 389; Com. v. Bavarian Brew- 
ing Co., 80 S.W. 772, 26;Ky.L. 121. (2) 
Also, it is improper to exhibit to a 
witness, on his examination in chief, 
an affidavit formerly made by him in 
regard to the point in issue and to 
ask him if that was his former evi- 
dence and if it is true. Gordon v. 
Gilmer, 80 S.E. 1007, 141 Ga. 347. 


{b] Lack of foundation.—(1) ‘“Re- 
sort to former evidence before a 
coroner, under the guise of refresh- 
ing the recollection of a plaintiff's wit- 
ness who, so far as the record dis- 
closes, required no such assistance, 


was properly denied.’”’ Oddwycz v. 
Connecticut Co., 155 A. 824, 825, 113 
Conn. 648. (2) “This witness 


claimed that her memory was clear, 
and the use made of her former tes- 
timony smacks rather of an effort to 
get that before the jury than to re- 
fresh her memory touching the real 
occurrence.” James v. State, 219 S.W. 
202, 86 Tex.Cr. 598, 604. (3) Where 
a witness testifies that he knows noth- 
ing whatever of the facts of the case, 
that he was so drunk at the time of | 


When the court, in the tri- 
al of a criminal case, is convinced that a witness is 


. 


WITNESSES 


w: 
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mony read to the witness, not in the presence of the 
jury, and again placing him on the stand.*° 


[§ 763] (5) Time of Making Memorandum.?* 
The right of a witness to refer to a memorandum 
made by him may depend on the time it was made,?® 


and it is proper for the court to interrogate the wit- 


to which he tes- 


the homicide in question and for three 


‘days thereafter that he does not re- 


member any of the circumstances, 
and, after reading his written testi- 
mony before the coroner’s jury, that 
he does not remember having testified 
before that jury, it is error for the 
district attorney to read the testi- 
mony to him in the presence of the 
jury for the alleged purpose of re- 
freshing his memory. State v. Wal- 
ter, 82 So. 197, 145 La. 209. (4) Where 
the court ruled that the recollection 
of a witness might be refreshed by 
referring him to a magistrate’s notes 
of testimony in another case, but the 
witness could not read and no effort 
was made to identify or substantiate 
the truthfulness of the magistrate’s 
notes, the court properly refused to 
permit counsel to read the testimony 
of the witness. McGibbon v. Walsh, 
85 N.W. 409, 109 Wis. 670. (5) Lay- 
ing foundation generally see supra § 
48. 


26. Jelke v. U. S., 255 F. 264, 166 
C.CLA. 434, 


Requiring witness to inspect writ- 
ing in court see supra § 746. 


27. Time of: 


Making memorandum as affecting 
ery of testimony see Evidence 
1769. 


Verifying memorandum made by an- 
other person see supra § 752. 


28. Myers v. State, 113 A. 87, 137 
Mad. 482. 


29. Myers v. State, supra. 


Examination by court generally see 
Supra §§ 718-723. 


30. U.S.—Goodfriend v. U. S., 294 
Wy 14834 eClendon :v. -U5.S., 229) B. 
523,143 C.C.Az 591; U.S.’ v. Wood, 28 
F.Cas.No. 16,756, 3 Wash. 440. . 


Ala.—Roll v. Dockery, 122 So. 630, 
219 Ala. 374, 65 A.L.R. 1473; Handley 
v.., State, 106 So. 692, 214 Ala. 172; 
Denson v. Acker, 78 So. 76, 201 Ala. 
300. 


Ark.—National Americans vy. Ritch, 
180 S.W. 488, 121 Ark. 185. 


Cal.—Baum v. Reay, 29 P. 117, 3 
P. 561, 96 Cal. 462; People v. Le Roy, 
4 P. 649, 65 Cal. 618; People v. Cotta, 
49 Cal. 166; People v. Majors, 190 P. 
636, 47 Cal.App. 374. 


Colo.—Rohrig v. Pearson, 24 P. 1083, 
E5"Colom di. 


Fla.—Atlanta & St. A. B. Ry. Co. v. 
Ewing, 150 So. 586; Cohen v. Harris, 
54 So. 905, 61 Fla. 137; Adams v. 
Board of Trustees of Internal Imp. 
Fund, 20 So. 266, 37 Fla. 266, 


Ga.—Empire Cotton Oil Co. v. Pen- 
ny, 102 S.E. 556, 25 Ga.App. 104. 


Ill.— People v. Greenspawn, 179 N. 
I. 98, 346 Ill. 484; People v. Cas- 
sidy, 119 N.H. 279, 283 Ill. 898; Brown 
v. Galesburg Pressed Brick, ete., Co., 
24 N.E. 522, 132 Ill. $48; Chesney v. 


ness for the purpose of obtaining information as to 
such time.?® A witness may be permitted to refresh 
his recollection by referring to a record, memoran- 
dum, or other writing made by him at the time of 
the event or transaction to which it relates,°° or 


x 
Union Pac. Ry. Co., 209 Ill.App. 494; 
Union Cold Storage and Warehouse 
Co. v. Lapidus & Holub Co., 172 Ill. 
App. 283; Torpedo Top Co. v. Royal 
Ins. Co., 162 Ill.App. B88. 


Ind.—Sage v. State, 26 N.E. 667, 
127 Ind. 15; PratherSv. Pritchard, 26 
Ind. 65; Southern R. Co. v. State, 
(App.) 72 N.E. 174. 

Iowa.—State v. Lewallen, 199 N.W. 
266, 198 Iowa 382; State v. Hassan, 
128 N.W. 960, 149 Iowa 518; In re 
Hardin County Drainage Dist. No. 3, 
123 N.W. 1059, 146 Iowa 564. 


Kan.—Sanders v. Wakefield, 20 P. 
518, 41 Kan. 11. 


Ky.—Fuqua v. Com., 73 S.W. 782, 
24 Ky.L. 2204. 


La.—Davidson v. 
La.Ann. 826. 


PS cee biboee oe v. Batchelder, 23 Me. 


De Lallande, 12 


Md.—Philadelphia, B. & W. R. Co. 
Ye ipitendal, 72 A. 198, 458, 109 Md. 


Mass.—Com. v. 
1001, 154 Mass. 128. 


Minn.—In re County Ditch No. 67, 
Murray County, 186 NW. 711, 151 
Minn, 292. 


Miss.—Cooper y. State, 59 Miss. 267. 


Mo.—Littig Vv. Urbauer-Atwood 
Heating Co., 237 S.W. 779, 292 Mo. 226; 
Shepard v. People’s Storage & Trans- 


Clancy, (27 “N.E. 


fer Co., (App.) 243 S.W. 198; Austin 
v. Boyd, 23 Mo.App. 317. 
Mont.—Kipp v. Silverman, 64 P. 


884, 25 Mont. 296. 


Neb.—Kearney v. Themanson, 66 
N.W. 996, 48 Neb. 74; Atchison, etc., 
R. Co. v. Lawler, 58 N.W. 968, 40 Neb. 
356; Johnson v. Spaulding, 95 N.W. 
808, 1 Neb. (Unoff.) 699. 


eee io | v. Robinson, 33 N.H. 


N.J.—Howard v. Moore, 75 A. 435, 79 
N.J.Law 329; Myers v. Weger, 42 A. 
280, 62 N.J.Liaw 432. 


N.Y.—Carradine vy. Hotchkiss, 24 N. 
E. 1020, 120 N.Y. 608; Nichols’ v. 
White, 41 Hun 152 [aff 21 N.E. 1120, 
114 N.Y. 639]. 


Okl.—Elwell v. Purcell, 140 P. 412, 
42 Okl. 1; Enid First Nat. Bank v. 
Yeoman, 78 P. 888, 14 Okl. 626. 


Or.—Manchester Assur. Co. v. Ore- 
gon R, Co., 79 P. 60, 46 Or. 162, 114 
Am.S.R. 863, 69 L.R.A. 475. 


piadeeen! v. Pfaeffle, 1 Pa.Dist.&Co. 


Porto Rico.—Peo. v. Matos, 26 P 
Rico 520. - ee 


S.C.—State v. Cardoza, 11 S.C. 195. 


Tex.—Stephens v. State, 245 S.w. 
687, 93 Tex.Cr. 164; Gould v. State, 
146 S.W. 172, 66 Tex.Cr. 122; Goula 
v. State, 146 S.W. 179, 65 Tex.Cr. 662. 


—_ 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 763] 


about,®? near,?? or shortly after,** that time and 
when the facts were fresh in his mind.*# 
memorandum made by the witness at, or soon after, 
the time of the event or transaction may be used to 
enable him to testify, even though, after inspecting 
it, he has no present independent recollection of the 
Also, a witness may re- 
fresh his memory by examining a report or memoran- 
dum made by another person reasonably contempo- 
raneous with the event or transaction to which it re- 
lates®® where, at a time when the facts were fresh 
in his memory, he knew it to be correct.37 
ly, it is sometimes stated generally that the use of a 


facts recorded therein.®® 


Utah.—Morris v. Oregon Short Line 
R. Co., 102 P. 629, 36 Utah 14. 


Vt.—Williams v. Wager, 24 A. 765, 
64 Vt. 326. 


Wis.—McCourt v. Peppard, 105 N. 
W. 809, 126 Wis. 326. 


Wyo.—Foley v. State, 72 P. 627, 11 
Wyo. 464. 


81. Ala.—Denson v. Acker, 78 So. 
76, 201 Ala. 300. 


Fla.—Cohen vy. Harris, 54 So. 905, 
61 Fla. 137. 


Minn.—Farmers’ Elevator Co. of 
Lansford, N. D. v. Great Northern Ry. 
Co., 154 N.W. 954, 131 Minn. 152. 


Tex.—Texas Employers’ Ins. Ass’n 
v. Birdwell, (Civ.App.) 39 S.W.(2d) 
159. 


Utah.—Morrls v. Oregon Short Line 
R. Co., 102 P. 629, 36 Utah 14. 


32. State v. Hassan, 128 N.W. 
149 Iowa 518. 


33. Cal.—People v. Cotta, 49 Cal. 
166. 

D.C.—Hyde v. U. S., 35 App.D.C. 451 
[cert gr 31 S.Ct. 228, 218 U.S. 681, 54 
L.Ed. 1207 and aff 32 S.Ct. 793, 225 
U.S. 347, 56 L.Ed. 1114, Ann.Cas.1914A 
614). 

Iowa.—State v. Hassan, 
960, 149 Iowa 518. 

Kan.—State v. Baldwin, 12 P. 318, 36 
Kan. 1 [error dism 9 S.Ct. 192, 129 
U.S. 52, 32 L.Ed. 640]. 


Md.—Evans v. Murphy, 40 A. 109, 
87 Md. 498. 


Minn.—Farmers’ Elevator’ Co. of 
Lansford, N. D. v. Great Northern Ry. 
Co., 154 N.W. 954, 131 Minn. 152. 


—s i 115 S.W. 
1008, 216 Mo. 442; Stavinow v. Home 
Ins. Co., 43 Mo.App. 513. 


Neb.—Kearney v. Themanson, 66 N. 
W. 996, 48 Neb. 74; Atchison, etc., R. 
Co. v. Lawler, 58 N.W. 968, 40 Neb. 
356. 

N.J.—More-Jonas Glass Co. v. West 
Jersey & S. R. Co., 72 A. 65, 76 N.J. 
Law 708. 


N.Y.—Kendall v. Stone, 4 N.Y.Super. 
269 [rev on other grounds 5 N.Y. 14]. 


Or.—Manchester Assur. Co. v. Ore- 
gon R.°Co., 79° PB. 60, 46 Or, 162, 114 
Am.S.R. 863, 69 L.R.A. 475. 


S.cC.—Turner v. Blue Ridge Ry. Co., 
90 S.H.,185, 106 S.C. 11. 


Tex.—John Toohig & Co. v. Elliott, 
2 Tex.Unrep.Cas. 641. 


Ont.—Fraser v. Fraser, 14 U.C.C.P. 
70. 

[a] Immediately after.—Taylor v. 
U. S., 19 F.(2d) 813; Rogers v. State, 
72 So. 689, 15 Ala.App. 148 [cert den 
73 So. 1001, 198 Ala. 694]; Common- 
wealth v. Klein, 42 Pa.Super. 66. 


[b] Same day.—Golly v. North- 


960, 


128 N.W. 


WITNESSES 


Indeed, a 


Converse- 


land Elevator Co., 207 N.W. 438, 53 


N.D. 564 


[c] Day after.—Sibley Warehouse, 
ete., Co. v. Durand, etc., Co., 102 Ill. 
App. 406 [aff 65 N.B. 676, 200 Ill. 354]; 
State v. Carpenter, 115 S.W. 1008, 216 
Mo. 442. But see Cincinnati Traction 
Co. v. Hackett, 28 Ohio C.A. 566 (deem- 
ing it doubtful whether a memoran- 
dum made by the witness the day aft- 
er an accident to which it relates may 
be used for the purpose of refreshing 
his recollection). 


[d] Three days after.—Stavinow 
v. Home Ins. Co., 43 Mo.App. 513. 


34. <Ala.—Penney v. Warren, 115 


“So. 16, 217 Ala. 120. 


Cal.—Paige v. Carter, 2 P. 260, 64 
Cal. 489; People v. Fisher, 2 P.(2d) 
564, 116 Cal.App. 243. 


Fla.—Smith v. Hinkley, 123 So. 564, 
98 Fla. 132. 


Ill.—McCabe v. Swift & Co., 143 Ill. 
App. 404. 


Minn.—Farmers’ Elevator Co. of 
Lansford, N. D. v. Great Northern Ry. 
Co., 154 N.W. 954, 131 Minn. 152. 


N.Y.—Kendall y. Stone, 4 N.Y.Super. 
269 [rev on other grounds 5 N.Y. 14]. 


Okl.—First State Bank of Mangum 
v. Lock, 237 P. 606, 113 Okl. 30. 


Or.—Manchester Assur. Co. v. Ore- 
econ Riv Con 49 -Pav60 e4on Ore LOZ 14 
Am.S.R. 863, 69 L.R.A. 475. 


[a] Assumption.—Where memo- 
randa concerning purchases were 
made within eight hours after the 
purchases, the time “was of such 
short duration that the memory will 
be assumed to have been sufficiently 
fresh of the circumstances to recall 
them clearly.” State v. Smith, 55 So. 
710, 129 La. 61, 63. 


35. Sovereign Camp, W. O. W.. v 
Screws, 119 So. 644, 218 Ala, 599; 
Employers’ Liability Assur. Corp. of 
London, England vy. Kelly-Atkinson 
Const. Co., 195 Ill.App. 620; Harsha v. 
Mock, 281 P.-763, 139 Okl. 181. 


Testimony directly from memoran- 
dum see infra § 767. 


36. Stone v. San Francisco Brick 
Co., 109 P. 103, 13 Cal.App. 203; Bur- 
gess v. State, 155 A. 1538, 161 Md. 162, 
15 A.L.R. 1471; Commonwealth v. 
Roth, 71 Pa.Super. 71. 


37. See supra § 752. 


Ss. Chase v.’ UL Si 13" ¢2d)_ S47; 
Tibbitts-Hewitt Grocery COMVA SL I 

Lux, Jr., Mercantile Co., 5 F.(2d) S4pr 
Roll v. Dockery, 122 So. 630, 219 Ala. 
374, 65 A.L.R. 1473. See George 
Brown & Co. v. Q’Connor, 238 F. 552, 
151) C.CvAr) 448 (intimating that the 
use of an affidavit previously verified 
by a witness to refresh his recollec- 
tion might be objectionable on the 
ground that it was not contempo- 
raneous, that is, it was not made at 
or near the time of the accident in 
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memorandum or other writing to refresh the recollec- 
tion of a witness is unwarranted unless it was made 
contemporancously with the event or transaction in- 
volved®® or at least before the lapse of such a peri- 
od of time as to render it probable that the memory 
of the witness was deficient.*® 
the witness does,not recollect the facts, and testifies 
only because he found them in the memorandum, such 
memorandum must, in order to be available, have 
been made contemporaneously with, or at or about 
‘the time of, the event or transaction to which it re-_ 
fers,*° or at least shortly,#1 and not a considerable 
time,*? afterward. However, some courts draw a 


It is true that, where 


question); Walker v. State, 23 So. 149, 
117 Ala. 42 (where a memorandum 
was made from notes and the witness 
does not show when or from what data 
he made the notes, he cannot refer to 
the memorandum to refresh his rec- 
ollection); Farmers’ Elevator Co. of 
Lansford, N. D. v. Great Northern 
Ry. Co., 154 N.W. 954, 181 Minn. 152 
(the memorandum must have been 
made at or about the time of the 
transaction and when the matter was 
fresh in the mind of the witness). 


39. Roll v. Dockery, 122 So. 630, 
219 Ala. 374, 65 A.L.R. 1473. 


40. Conn.—Neff v. Neff, 114 A. 126, 
96 Conn. 273. 


Md.—Mercantile Trust & Deposit 
Co. v. Rode, 112 A. 574, 137 Md. 362. 


Neb.—Atchison, etc., R. Co. v. Law- 
ler, 58 N.W. 968, 40 Neb. 356; Johnson 
v. Spaulding, 95 N.W. 808, 1 Neb. 
(Unoff.) 699. 


N.Y.—Palmer v. People, 19 Hun 372. 


Okl.—Enid First Nat. Bank v. Yeo- 
man, 78 P. 388, 14 Okl. 626. 


S.C.—Copeland Co. v. Davis, 119 S. 
E. 19, 125 S.C. 449; Franklin v. Atlan- 
ta, ete., R. Co.}/54:S. B58; 74) S:C. 332; 
Ragsdale v. Southern R. Co., 51 S.E. 
540, 72 S.C. 120; Charleston Nat. Bank- 


ing Assoc.’s Bank v. Zorn, 14 S.C, 
444, 37 Am.R. 733. 
Utah.—Sagers Vv. International 


Smelting Co., 168 P. 105, 50 Utah 423. 


41. Evans v. Murphy, 40 A. 109, 87 
Md. 498; Swartz v. Chickering, 58 Md. 
290; Atchison, etc., R. Co. v. Lawler, 
58 NW. 968, 40 Neb. 856; Johnson vy. 
8 ewes ba 95 -N.W. 808, 1 Neb. (Un- 
(0) 


42. U.S.—Putnam v. U. S., 16 S.Ct. 
923,162 U.S. 687, 40 Lbd. 1118. 


Ala.—Howell v. Bowman, 10 So. 640, 
99 Ala. 100. 


Cal.—Morris v. Lachman, 8 P. 799, 
68 Cal. 109. 


Mo.—Traber v. Hicks, 32 S.W. 1145, 
131 Mo. 180. 


Neb.—Weston v. Brown, 46 N.W. 
826, 30 Neb. 609; Schuyler "Nat. Bank 
Vv. Bollong, 40 N.W. 413, 24 Neb. 825 
{error dism 14 S.Ct. 26, 150 U.S. 90, 
37 L.Ed. 1010]. 


Pa.—Samuel v. Pennsylvania R. Co., 
45 Pa.Super. 395. 


Ae aren iain v. Walton, 30 S.C.L. 


Wash.—Bergman v. Shoudy, 37 P. 
453, 9 Wash. 3381. 


[a] Memorandum made immedi- 
ately prior to trial—A party will not 
be permitted to testify from a memo- 
randum made for the purposes of 
the case just before the trial. Downs 
v. Downs, (lowa) 102 N.W. 431. See 
State v. Jester, 270 P. 417, 46 Idaho 
561 (disapproving such a course but 
holding that under the circumstances 
it does not call for a reversal). 
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distinction, in this eonnection,*? between a writing 
which in fact stimulates or revives the present recol- 
lection of the witness and one which merely serves 
as a record of a past recollection** and hold that, in 
the case of the former, the use of the paper is prop- 
er regardless of whether or not it was made contem- 
poraneously with the event to which it relates.*® 
A witness may use memoranda as to measurements of 
work done by him, although the measurements were 
made long after the completion of the work.*® 
‘in the case of other questions affecting the refresh- 
ment of the memory of a witness,*7 the question of 
whether, on account of the particular time at which 
a writing was made, a witness is to be allowed or de- 


43. Distinction as affecting person 
by whom memorandum made see su- 
pra §§ 751, 752. 


44. Sagers v. International Smelt- 
ing Co., 168 P. 105, 50 Utah 423. 


45. Conn.—T. Barbour Brown & 
Co. v. Canty, 161 A. 91, 115 Conn. 226, 
83 A.L.R. 801; Neff v. Neff, 114 A. 126, 
96 Conn. 278. 


Mass.—Commonwealth v. McDer- 
mott, 152 N.B. 704, 255 Mass. 575. 


Mich.—Johnston vy. Farmers’ F. Ins. 
Co., 64 N.W. 5, 106 Mich. 96. 


Mo.—Ward v. Morr Transfer, etc., 
Co., 95 S.W. 964, 119 Mo.App. 83. 


S.C.—Copeland Co. v. Davis, 119 S. 
B19) 125 S.C. 449; ‘Wranklin ‘ve -At- 
lanta, ete., R. Co., 54 S.E, 578, 74 S.C. 
332; Charleston Nat. Banking Assoc.’s 
Bank v. Zorn, 14 S.C. 444, 37 Am.R. 


Vt.—Mahoney’s Adm’r y. 
R. Co., 69 A. 652, 81 Vt. 210. 


[a] Fact that writing was not pre- 
pared until two weeks after the oc- 
currence is immaterial if the reading 
of it refreshes the memory of the wit- 


Rutland 


ness. Earnest y. State, 202 S.W. 739, 
83. Pex-Cr. 257; 
[b] Fact that instrument was 


made long after event does not ren- 
der it objectionable if it in fact re- 
vives the recollection of the witness. 
Sagers v. International Smelting Co., 
168 P. 105, 50 Utah 423. 


see Ahern v. Boyce, 26 Mo.App. 
' 47. See supra § 742; and passim §§ 
744-766 


48. U.S.—Hyde v. U. S., 35 App.D. 
C: 451 Ecert gr 31 S.Ct. 228, 218 U.S. 
681, 54 L.Ed. 1207, and aff 32 S.Ct. 
793, 225 U.S. 347, 56 L.Ed. 1114, Ann. 
Cas.1914A 614]. 


Minn.—Farmers’ Elevator Co. of 
Lansford, N. D., v. Great Northern Ry. 
Co., 154 N.W. 954, 181 Minn. 152. 


N.J.—State v. Choffe, 140 A. 404, 
6 N.J.Mise. 180; Hagens v. West En- 
glewood Lumber Co., 138 A. 519,5 N.J. 
Mise. 825. 


Tex.—Milby Auto Co. v. Kendrick, 
(Civ.App.) 8 S.W.(2d) 743. 


Utah.—Sagers Vv. Internationa] 
Smelting Co., 168 P. 105, 50 Utah 423. 


49. First State Bank of Mangum v. 
Lock, 237 P. 606, 113 Okl. 30. 


50. See supra §§ 746-763. 


51. McAfee v. Edwards, (Tex.Civ. 
App.) 254 S.W. 478. 

52. State v. Burns, 139 N.W. 1094, 
158 Iowa 440. 


53. Striker v. McMichael, 1 Phila. 
(Pa.) 89, 7 Leg.Int. 154; McFadden vy. 


WITNESSES 


As 


articles,>® an 


State, 14 S.W. 128, 28 Tex.App. 241. 


54. Ellis v. Baird, 67 N.E. 960, 31 
Ind.App. 295. 


55. Milby Auto Co. v. Kendrick, 
(Tex.Civ.App.) 8 S.W.(2d) 748. 


56. Ala.—Warten y. Black, 70 So. 
758, 195 Ala. 93. 


Cal.—People vy. Vann, 61 P. 776, 129 
Cal. 118. 


Colo.—Moynahan vy. Perkins, 85 P. 
1132, 36 Colo. 481, 10 Ann.Cas. 1061. - 


Conn.—Katsonas v.<W. M. Suther- 
land Bldg. & Const. Co., 182 A. 558, 
104 Conn. 54. 


Del.—Nichols vy. Vinson, 32 A. 225, 
9 Houst. 274. 


Ga.—Burns v. Lee, 80 S.E. 676, 14 
Ga.App. 244. 


Ill.—O. S. Richardson Fueling Co. 
v. Seymour, 85 N.E. 496, 285 Ill. 319; 
Lawrence v. Stiles, 16 Ill.App. 489. 


Ind.—Wilber v. Scherer, 41 N.E. 


837, 138 Ind.App. 428. 


171 N.W. 584. 
Ky.—Key v. Lynn, 4 Litt. 338. 


Mich.—Prussia y. Bailey, 159 N.W. 
140, 193 Mich. 77. 


As ee ee i v. Reed, 


Nev.—McCausland vy. 
Nev. 195, 28 Am.R. 781. 


N.J.—French y. Millville Mfg. Co., 
59 A. 214, 70 N.J.Law 699. 


N.Y.—Haffner v. Schmuck, 63 N.Y. 
S. 55, 49 App.Div. 193 [aff 61 N.E. 1130, 
168 N.Y. 649]; Hartley v. Cataract 
Steam Engine Co. No. 2,19 N.Y.S. 121. 


Pa.—Perry v. Ryback, 153 A. 770, 


38 Mo.App. 


Ralston, 12 


802 Pa. 559; West Branch Bank v. 
Donaldson, 6 Pa. 179; Shannon v. 
Castner, 21 Pa.Super. 294; Wagon- 


seller v. Brown, 7 Pa.Co. 668. 


S.C.—Columbia v. Harrison, 9 S.C. 
i. 213. 


Tex.—Miller & English v. Jannett & 
Franke, 63 Tex. 82 


Wis.—Reed v. Jones, 15 Wis. 40. 


Wyo.—Martin v. Union Pac. R. Co., 
1 Wyo. 143. 


[a] Ledger.—Rundlett v. Small, 25 
Me. 29; Craig v. Brown, 137 N.W. 126, 
171 Mich. 256; Ott v. Cream City Sand 
Co., 164 N.W. 1005, 166 Wis. 228. 


[b] Inaccurate books.—Even 
though it is undisputed that the books 
of a trust company are inaccurate, the 
former secretary-treasurer of that 
company is properly allowed to use 
them to refresh his’ recollection. 
“Wven a false entry might serve to 


[§§ 763-764 


nied the use thereof to refresh his memory rests 
largely in the discretion of the court,*® and it has 
been said that no inflexible rule on the subject has 
been established.*® 


[§ 764] (6) Particular Memoranda or Writings. 
Subject to the foregoing rules,®° various writings 
or documents, such as an account sales,®°1 a bank 
bill,®? a bill of sale,®? a bill rendered for supplies fur- 
nished,®# or repairs made,®® books of account,°® a. 
certificate,®? a diary,°® an inventory or list of certain 
invoice for 
leaves taken from a family Bible,®+ a letter,®? a 
map,** a memorandum book,** a memorandum in 
the nature of an index,*® a photograph,°® a plat of 


materials furnished,®® 


refresh his recollection of the real 
fact.’? State v. Nonés, 97 A. 66, 88 
N.J.Law 460, 462 [aff 101 A. 427, 90 
N.J.Law 3421. 


57. See supra §§ 755, 760. 
58. See supra § 749. 
59. Ark.—Greenwich Ins. Co Vv. 


State, 84 S.W. 1025, 74 Ark. 72. 


Kan.—Rigdon v. Farmers’ Alliance 
ims: Cor, Zoller Gol, sles Keane sGs 


Mich.—Johnston v. Farmers’ F. Ins. 
Co., 64 N.W. 5, 106 Mich. 96. 


Mo.—Ward v. Morr Transfer, etc., 
Co., 95 S.W. 964, 119 Mo.App. Ey 


Neb.—Gross v. Scheel, 93 N.W. 418, 
67 Neb. 223. 


N.J.—More-Jonas Glass Co. v. West 
Jersey,-ete:, R. Go., 72 A. 65,76 N.J- 
Law 708. 


N.Y.—Bogue ~* v. Newcomb, 
Thomps: ZC. 251 pate bs Noy. ree 
Rogers v. U. S. Fidelity, etc., Co., 84 
INS 20iSe 


me v. Dautoff, bo P. 474, 36 
Ore sbi. 


Pa.—Wells Whip Co. v. Tanners’ 
nit: HW;Ens:, Co.,.68 A. 89.4, 209» Pa. 


S.D.—Smith v. Mutual Cash Guar- 
ee F.. Ins), €o.,,113 New. 94, 21°S.D: 


Tex.—F ranks v. State, (Cr.) 45 S. 
We LOWS. 


Va.—Chesapeake & O. Ry. Co. v. 
May, 92 S.E. 801, 120 Va. 790. 

Wyo.—Kahn y. Traders’ Ins. Co., 34 
P. 1059, 4 Wyo. 419, 62 Am.S.R. 47. 


60. Levine v. Slaughter, 108 So. 
648, 21 Ala.App. 393; Fagan v. Brock 
aaron Car Co., (Mo.App.) 282 S.W. 


61. Curtis v. State, 117°S.W. 521, 
89 Ark. 394. 

62. See supra § 757. 

63. 


Ward Cony v. Warren, 155 N. 
W. 658, 32 N.D. 79. 


64. Cohen vy. Clark, 119 P. 
Mont. 151. 


Memorandum book kept by witness 
see supra § 749. 


775, 44 


65. Brauer v. Laughlin, 
App. 534. 


66. Paden v. Rockford Palace Fur- 
niture Co., 220 Ill.App. 534 [cert den 
hens 54, 257 U.S. 645, 66 L.Ed. 

d x” 


[a] X-ray photograph.—(1) Hin- 
kelman v. Pasteelnick, 180 A. 441, 3 
N.J.Mise. 1010. (2) Recollection of 
person ate OF eR y ERS photograph 
see supra § 7 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 764-765] 


certain land,®* pleadings or other papers in legal 
police memoranda,°® 
statement of an account,’! stenographie notes or a 
transeript thereof,’* a stub cheek book,’? a tele- 
gram,’* and trade publications of prices,‘® may be 
used for the purpose of refreshing the memory or 


proceedings,°®§ 


reeollection of a witness. 


[§ 765] (7) Copies or Secondary Writings—(a) 


67. Cundiff v. Orms, 7 Port. (Ala.) 
58; Mitchell v. Churchman’s Lessee, 
4 Humphr. (Tenn.) 218. 


68. See supra § 760. 

69. People v. McNutt, 190 N.W. 
750. 220 Mich. 620. ‘ 

70. Ladd Lime & Stone Co. v. Mac- 
Dougald Const. Co., 124 S.E. 551, 32 
Ga.App. 709. 

{a] Original records.—‘‘A witness 


has the right to refresh his memory 
from original records.’’ Panhandle 
Grain & Elevator Co. v. Dowlin, (Tex. 
CiviApp:) e247°S Wi 8738778 


[b] Business records.—(1) Com- 
monwealth v. Sacco, 151 N.E. 839, 255 
Mass. 369. (2) Records regularly de- 
livered to the witness in the daily 
course of business. Hanrahan v. City 
of Baltimore, 80 A. 312,.114 Md. 517. 
(3) Record of time of departure of 
trains. Wright v. State, 239 S.W. 975, 
91 Tex.Cr. 497. (4) Record made and 
kept by witness in course of business, 
employment, or performance of duties 
of public office see supra § 749. 


[ec] 
Mcllvoy v. Cochran, 
454. 


71. Telle v. Nash, 298 S.W. 
174 Ark. 1180. 


72. See supra §§ 759, 761. 


73. Riordan v. Guggerty, 39 N.W. 
107, 74 Iowa 688. 


Record of previous action.— 
Spaaltth Gy.) 


195, 


74 See supra § 757. 
75. See supra § 756. 
76. Commonwealth vy. Levine, 181 


N.E. 851, 280 Mass. 83. 


hit ew York & Colorado 
Miny Syndicate, etc. v. Fraser, 9 S.Ct. 
665, 130 U.S. 611, 32 L.Ed. 1031; Monu- 
ment Pottery Co. v. Imperial Coal Cor- 
poration, 21 F.(2d) 683 [cert den 48 
Stet. 2137276 Us: 6Ls0 (2) Lids 734))* 
Goodfriend v. U. S., 294 F. 148. 

J 


Ala.—Powell y. Henry, 11 So. 311, 
96 Ala. 412; Birmingham y. McPoland, 
11 So. 427, 96 Ala. 363. 


Ark.—Arkansas Mut. F. Ins. Co. v. 
Woolverton, 102 S.W. 226, 82 Ark. 
476. 

Cal.—People v. Fisher, 2 P.(2d) 564, 
116 Cal.App. 243; People v. Brown, 
84 P. 670, 3 Cal.App. 178. 


Colo.—Denver, etc., R. Co. v. Wil- 
son, 36 P. 67, 4 Colo.App. 355. 


Conn.—Hall v. Sera, 152 A. 148, 112 
Conn. 291. 
Del.—Terry v. American Fruit 


Growers, 139 A. 259, 33 Del. 497; Cur- 
ry v. Charles Warner Co., 42 A. 425, 
16 Del. 98. 


Fla.—Atlanta & St. A. B. Ry. Co. 
v. Ewing, 150 So. 586. 


Il].—Clifford v. Drake, 110 Ill. 135; 
Chicago, ete., R. Co. v. Adler, 56 Ill. 
344; Seaverns v. Tribby, 48 Ill. 195; 
Bonnet v. Gladfelt, 24 Ill.App. 533 [aff 
11 N.E. 250, 120 Ill. 166]. 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Woodbury Glass Co., (App.) 120 
N.E. 426. 


[70 C. J.—38] 
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In General. 
records,’® a 


[70.C.J.] 593 


The memorandum from which a wit- 
ness may be permitted to refresh his memory need 
not be an original writing.*° 
which have been copied, made, drawn, or extracted 
from an original book, record, account, memoran~< 
dum, or other writing may be used to refresh the 


Notes or memoranda 


memory of a witness”? where the original has been 


Iowa.—Morrison Mfg. Co. v. Bryson, 
103 N.W. 1016, 106 N.W. 153,-129 Iowa 
645; Tabor State Bank v. Brewer, 69 
N.W. 1011, 100 Iowa 576. 


Ky.—Title Guaranty & Surety Co. 
v. Commonwealth, 143 S.W. 401, 146 
Icy. 02. 


La.—Wilson v. Davis, 123 So. 164, 11 
La. App. 184. 


Me.—Pierce v. Bangor, etc., R. Co., 
47 A. 144, 94 Me. 171. 


Md.—Bullock v. Hunter, 44 Md. 416. 


Mass.—Kaplan v. Gross, 111 N.E. 
853, 223 Mass. 152. 


Mich.—Smith vy. Pickands, 112 N.W. 
122, 148 Mich. 558; Caldwell v. Bowen, 
45 N.W. 185, 80 Mich. 382; Hudnutt 
v. Comstock, 16 N.W. 157, 50 Mich. 
596. 


Mo.—Wernwag v. Chicago, etc., R. 
Co., 20 Mo.App. 4738. 


Neb.—Anderson v. Imhoff, 51 N.W. 
854, 34 Neb. 335; Clough v. State, 7 
Neb. 320. 


N.Y.—Frindel v. Schaikewitz, 45 N. 
YS. 104, 316 App ibiv. 143 {Scott “y: 
Slingerland, 44 Hun 254; Filkins v. 
Baker, 6 Lans. 516. 


Okl.—Flohr v. Territory, 78 P. 565, 
14 Okl. 477. 


Or.—State v. Cornwall, 201 P. 1072, 
102 Or. 220. 


Pa.—Sabin v. Michaelsen, 
Super. 226. 


R.I.—Holden v. Thurber, 72 A. 720; 
Welch v. Greene, 54 A. 54, 24 RI. 
bAG: 


S.C.—Berry v. Jourdan, 45 S.C.L. 
67. 


Tex.—Hamilton v. Rice, 15 Tex. 
382; Cobb v. Riley, (Civ.App.) 190 S. 
W. 517; Faver v. Bowers, (Civ.App.) 
83 S.W. 131; Wright v. State, 298 S.W. 
296, 107 Tex.Cr. 514; Daly v. State, 
162 S.W. 1152, 72 Tex.Cr. ‘531; Wash- 
ington v. State, 147 S.W. 276, 66 Tex. 
Cr. 360; Riley v. State, (Cr.) 44 S.W. 
498. 


Va.—Harrison  v. 
Gratt. (52 Va.) 527. 


W.Va.—Bank of Greenville v. S. T. 
HONEY, & Co., 94 S.E. 985, 81 W.Va. 
78. 


72 Pa. 


Middleton, 11 


Ont.—Taylor v. Massey, 20 Ont. 


429. 


[a] Rule applied to: (1) Carbon 
copy. Fairfield v. State, 118 S.E. 395, 
155 Ga. 660; State v. Crow, 257 P. 735, 
124 Kan. 55; Charles H. Fuller Co. v. 
St. Louis Wholesale Drug Co., 282 S. 
W. 535, 219 Mo.App. 519; In re Mar- 
tin’s Estate, 157 N.Y.S. 474, 94 Misc. 
81, 16 Mills Surr. 286 [rev on other 
grounds 158 N.Y.S. 915, 173 App.Div. 
1]; Harmon v. Territory, 79 P. 765, 
15 Okl. 147. (2) Computation of the 
amount due on certain mortgages. 
Ford v. Savage, 69 N.W. 240, 111 Mich. 
144. (3) Letter-press copy. People 
v. Lowrie, 87 P. 253, 4 Cal.App. 137; 
Bowen v. Adtna Indemnity Co., 131 
N.W. 1086, 151 Iowa 668. (4) Memo- 
randa made up from cards on which 
workmen made entries in the usual 


lost or destroyed,’® 


or is otherwise inaccessi- 


course of business, showing the work 
and materials used. Modern Machin- 
ery Co. v. Perkins, 80 A. 1060, 26 Del. 
127. (5) Notes in a book made from 
ovtasna tally sheets. Atlanta & St. A. 
B. Ry. Co. v. Ewing, (Fla.) 150 So. 
586. (6) Photographic copy. City 

of Baltimore v. State, 103 A. 426, 132 
Md. 113. (7) Printed copy. Beecham 
v. Burns, 168 P. 1058, 34 Cal.App. 
754; Taylor v. Massey, 20 Ont. 429. 

(8) So-called “lump” inventory copied 
from an original inventory. Hocka- 
day v. Gilham, 226 S.W. 991, 206 Mo. 
Apps 132. (9) Statement ‘compiled 
by the witness, an expert accountant 
from the books of a public officer, 
Heilman v. State, 189 N.W. 303, 109 
Neb. 15. (10) Statement prepared 
from time book, check book, and bills 
a memorandum of labor, materials 
and expenses. State v. Cornwall, 201 
P. 1072, 102 Or. 220. (11) Summary 
of an inventory entered in a ledger, 
Arkansas Mut. F. Ins. Co. v. Woolver- 
ton, 102 S.W. 226, 82 Ark. 476. (12) 
Time book in which entries have been 
made from time slips. Mueller v. 
Rock, (Mo.App.) 249 S.W. 435. (13) 
Transcript of a bank depositor’s ac- 
count. Commonwealth v. Levine, 181 
N.E. 851, 280 Mass. 88. (14) Ina case 
where plaintiff, a blacksmith, was in 
the habit of keeping his accounts for 
blacksmithing in small books, pass 
books apparently, and, when a book 
was filled, carrying the unsettled ac- 
counts forward into a new book, the 
old one being destroyed, it was held 
that in an action on an account thus 
kept he could refresh his memory. 
from these secondary books, and his 
testimony that the several items of 
account were correct as charged, al- 
though he could not remember the 
dates of the several items without re- 
ferring to the account, was properly 
received. Murray v. Cunningham, 4 
N.W. 319, 953, 10 Neb. 167. 


78. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 


Ill.— Clifford v. Drake, 110 Ill. 135; 
Slack v. Milwaukee-Mechanics Ins. 
Co., 186 Ill.App. 565; Clifford v. Drake, 
14 Til. App. 75. 


Ind.—Southern R. Co. v. State, 75 
N.E. 272, 165 Ind. 613. 


Iowa.—New England Syndicate v. 


Cutler, 143 N.W. eas 162 Iowa 246. 
La 76 So. 608, 
142 La, 1'8, 


Md.—Corbin v. Staton, 115 A. 23, 
139 Md. 150. 


Minn.—Attna Life Ins. Co. v. Flour 
City Ornamental Iron Works, 139 N. 
W. 955, 120 Minn. 463. 


Mo.—Mueller v. Rock, (App.) 249 S, 
W. 435; Stephan v. Metzger, 69 S.W, 
625, 95 ‘Mo. App. 609. 


N.Y.—Scott v. Slingerland, 44 Hun 
254; Filkins v. Baker, 6 Lans. 516. 


OEY aces v. Penn, 93 S.E. 963, 
174 N.C. 774 


One! Moline v. Welsh, 247 P. 815, 
118 Or. 568. 


Tex.—Kansas City Southern BR, 
v. Rosebrook-Josey Grain re 
S.W. 436, 52 Tex.Civ.App. 15 


Co, 
114 
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ble,*® it is shown that the witness knows the copy to 
be a true one,®° and his memory refreshed thereby en- 
ables him to testify from his own recollection of the 
faets,*+ independently of his confidence in the ac- 
curacy of the copy.®? In some instances, however, 
it is held not permissible for a witness to testify or 
refresh his recollection from a copy of, or notes made 
from, an original record or memorandum,** as where 
it is possible to produce the original writing,** the 
witness never had personal knowledge of the sub- 
ject matter of the original writing,®® the secondary 
writing does not relate to matters to which the wit- 
ness is asked to testify,®® the original was not made 
by the witness,’7 the copy is established by incompe- 
tent testimony,®§ it is not shown by whom the copy 
was made,®® the witness does not know the copy to 
be correct,®° or there is no revival of an independent 
recollection enabling the witness to testify without 
reading from the copied data.®? 


Newspaper article may be used for the purpose 
of refreshing the recollection of a witness where 
the original notes, memoranda, or report from which 
it was written have been lost or destroyed®? or, it is 
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[§§ 765-767 


held, in the ease of a reporter, even though the ab- 
senee of his original written report is not accounted 
fore? 

Copy of copy may, according to some,°* but not 
other,®® authorities, be used to refresh the memory 
of a witness. 

[§ 766] (b) Where Original Is in Court. Where 
the original writing is in court, it is not error®® or 
an abuse of diseretion®? for the court to insist that 
only the original, and not a copy, be used by a wit- 
ness to refresh his recollection. However, even 
though original books aresin court, yet, where an 
examination of them would be attended by incon- 
venience and loss of time, the ¢ourt may, in its dis- 
cretion, permit a witness to refresh his memory from 
a memorandum prepared from the*books.°® 


[§ 767] (8) Necessity of Independent Recollec- 
tion; Testimony from Writing®®»—(a) In General. 
It has been laid down in a number of eases, princi- 
pally early ones, that, to qualify a witness to tes- 
tify after an attempt has been made to refresh his 
memory with a writing, he must at least be able to 


to refresh the memory of a witness 


Utah.—Norman v. Utah Hotel Co., 
206 P. 556, 60 Utah 52. 


Wis.—Campbell v. Germania Fire 
Ins. Co. of New York, 158 N.W. 63, 
163 Wis. 329. 


Sask.—Matheson vy. Canadian Pac. 
R. Co., 10 Sask.L. 265. 


79. Clifford v. Drake, 14 Ill.App. 
75; Frindel v. Schaikewitz, 45 N.Y.S. 
104, 16 App.Div. 143. 


so. Ala.—Birmingham  v. 
land, 11 So. 427, 96 Ala. 363. 


Ark.—Brinkley Car Works Mfg. Co. 
v. Farrell, 80 S.W. 749, 72 Ark. 354. 


Tll.—Chicago, etc., R. Co. v. Adler, 
56 Ill. 344; People v. Maddox, 176 IIl. 
App. 480. 


La.—State v. Ferris, 76 So. 608, 142 
La. 198 


_ N.J.—Mausert v. Mutual Distribut- 
ing Co., 109 A. 503, 94 N.J.Law 222. 


Wis.—Campbell v. Germania Fire 
Ins. Co. of New York, 158 N.W. 63, 163 
Wis. 329. 


Sask.—Matheson v. Canadian Pac. 
R. Co., 10 Sask.L. 265. 


81. U.S.--Olmstead v. U. S., 19 F. 
(2d) 842, 58 A.L.R. 1472 [cert den 48 
Sict. 117, 275. U.S..557, 72 L.Ed. 424 
(cert gr 48 S.Ct. 207, 276 U.S. 609, 
72 Hd. 729 [aff 48 S.Ct. 564, 277 
S21 438," 72 1.Hid.. 944, 66 AER, 
376])]. 


Ala.—Powell v. Henry, 11 So. 
96 Ala. 412. 

Ga.—Fairfield v. State, 118 S.E. 395, 
155 Ga. 660; Taylor v. State, 105 S.E. 
651, 26 Ga.App. 74. 

Ill.—Bredt v. Simpson, Hall, Miller 
& Co., 95 Ill.App. 333. 

Md.—Bullock v. Hunter, 
416. 

Mich.—Caldwell v. Bowen, 45 N.W. 
185, 80 Mich. 382; Hudnutt v. Com- 
stock, 16 N.W. 157, 50 Mich. 596. 

Minn.—Douglas v. Leighton, 58 N. 
W. 827, 57 Minn. 81 


N.Y.—Sizer v. Burt, 4 Den. 426. 


Or.—Haines v. Cadwell, 66 P. 910, 40 
Or. 229. 


5.C.—State v. Blue, 110 S.E. 111, 118 


McPo- 


311, 


44 Md. 


oe 127; Berry v. Jourdan, 45 S.C.L. 
67. oe 


82. Bredt v. Simpson, Hall, Miller 
& Co., 95 Ill.App. 333. 


83. U.S. v. Burr, 25 F.Cas.No. 14,- 
693; Evans v. Bolling, 8 Port. (Ala.) 
546; Haish v. Dreyfus, 111 Il.App. 
Ae Lovell v. Wentworth, 39 Ohio St. 


84 Jewett v. U. S., 15 F.(2d) 955; 
Atchison, «£9 '& SS.) Ry 'Collvs Car= 
row, 156 P. 965, 18 Ariz. 92; Gully v. 
Nystel, (Tex.Civ.App:.) 233 S.W. 122. 


[a] Absence of original must be 
satisfactorily accounted for (1) before 
resort can be had to the copy. Vo- 
lusia County Bank v. Bigelow, 33 So. 
704, 45 Fla. 638; Byrnes v. Pacific 
Express Co., 15 SW. 46; 4’ Tex. A: Cty 
Cas. § 188. (2) If the witness mere- 
ly believes that a paper accurately ex- 
presses facts he once knew, the orig- 
inal, and not a copy, must be pro- 
duced, or the original’s absence ac- 
counted for. William R. Mankoff, 
INC Vente Rn CO.) GLeeNGy see 8465 
97 Mise. 415. 


85. Crawford v. Mobile Branch 
Bank, 8 Ala. 79; S. E. Stewart & Bros. 
v. Harris, Cortner & Co., 60 So. 445, 
6 Ala.App. 518; Consolidated Safety 
Pin Co. v. Humbert, 128 N.Y.S. 710. 


Necessity of personal knowledge 
generally see supra § 748. 


86. Greiner v. Central Mut. Fire 
Ins. Co., 40 Pa.Super. 379. 


87. Hopper v. Beck, 34 A. 474, 83 
Md. 647. 


88. Wallace v. Wallace, 137 N.Y.S. 
43, 143 N.Y.S. 1148, 158 App.Div. 273 
[motion den 103 N.E. 1134, 209 N.Y. 
a and) aff 409) INGH:, (872). 26. uNviY. 
28). 


89. Jaques v. Horton, 76 Ala. 238; 
Hottenstein v. Hottenstein, 133 N.E. 
489, 191 Ind. 460; Weigel v. Powers 
Bie vat os Co., 194 N.W. 113, 49 N.D. 


90. People v. Munroe, (Cal.) 33 P. 
776; Gordon & Koppel Clothing Co. v. 
New York Cent. R. Co., (Mo.App.) 285 
SOW. .T5d- 


_ [a] ack of comparison with orig- 
inal.—(1) A copy may not be used 


where it does not appear that the wit- 
ness, while the matter was fresh in 
his mind (Rex v. Elder, (Man.) [1925] 
3 Dom.L.R. 447), (2) compared the 
copy with the original and found it to 
be correct (Hottenstein v. Hotten- 
stein, 133 N.E. 489, 191 Ind. 460). 


[b] Reading copy in order to in- 
quire as to accuracy.—It is error to 
permit an alleged copy of a lost deed 
to be read to a witness that the wit- 
ness may testify in regard to the 
contents of the original, and whether 
the copy corresponds with witness’ 
recollection of the original. Singer 
Mfg. Co. v. Riley, 80 Ala, 314. 


91. Jewett v. U. S., 15 Fi@ad) 955; 
Hottenstein v. Hottenstein, 133 N.E. 
489, 191 Ind. 460. 


92. Hawes v. State, 7 So. 302, 88 
Ala. 37; Beecham v. Burns, 168 P. 
1061, 34 Cal.App. 804; Beecham v. 
Burns, 168 P. 1058, 34 Cal.App. 754; 
Clifford v. Drake, 110 Ill. 135; Erdman 
v. State, 134 N.W. 258, 90 Neb. 642, 
Ann.Cas.1913B 577. 


Refreshment of memory from news- 
paper articles generally see supra § 


93. Com. v. Ford, 130 Mass. 64, 39 
Am.R. 426. 


94. Folsom v. Apple River Log- 
Driving Co., 41 Wis. 602. 


95. Green v. Caulk, 16 Md. 556. 
96. Jones v. Jones, 94 N.C. 111. 


97. Winn v. Modern Woodmen of 
America, 137 S.W. 292; 157 Mo.App. 1. 


98. Kinney v. Maryland Casualty 
Co. of Baltimore, 115 P. 456, 15 Cal. 
App. 571. See Federal Reserve Bank 
of San Francisco v. Idaho Grimm Al- 
falfa Seed Growers’ Ass’n, 8 F.(2d) 
922° [eert den’ 46 S.Ct! 3847/2270 U.S. 
646, 70 L.Ed. 778] (it is not error to 
refuse to strike out the testimony of 
a witness based on a compilation pre- 
pared from the books of a bank where 
the books are in evidence and the cor- 
rectness of the compilation is\ not 
questioned). 


_ 99. Whether witness testifies from 
independent recollection or from writ- 
ne A Ley for jury see Trial §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


q 


§ 767] 


speak from a direct recollection of the fact as to 
It is true that, where the perus- 
al of a memorandum revives the memory of a wit- 
ness, he should then testify from his refreshed ree- 


which he testifies. 


ollection? and without the aid of the 


ever, where a witness testifies to making 


1... U.S.—Stewart v. Morris, 88 F. 
461, 32 C.C.A. 7 [reh den 89 F. 290, 32 
C.C.A. 203 (cert den 19 S.Ct. 886, 172 
U.S. 646, 43 L.Ed. 1180)] (stating rule 
in Illinois). 


Ala.—Vastbinder v. Metcalf, 3 Ala. 
100; Holmes v. Gayle & Bower, 1 Ala. 
517; Tennessee River Nav. Co. v. 
Walls, 92 So. 202, 18 Ala.App. 305. 


Del.—Redden v. Spruance, 4 Del. 
217; Cannon y. Kinney, 3 Del. 317. 


Fla.—Eatman v. State, 37 So. 576, 
48 Fla. 21; Volusia County Bank v. 
Bigelow, 33 So. 704, 45 Fla. 6388. 


Ga.—Finch v. Barclay, 13 S.E. 
87 Ga. 393. 


.—Bonnet v. Gladfeldt, 11 N.E. 
250, 120 Ill. 166 [aff 24 Ill.App. 533]; 
Keith v. Mafit, 38 Ill. 303; People v. 
Maddox, 162 Ill.App. 95. 


Ind.—Johnson vy. Culver, 19 N.E. 
129, 116 Ind. 278; Clark v. State, 4 
Ind. 156; Bank of Poneto v. Kimmel, 
168 N.E. 604, 91 Ind.App. 325. 


Iowa.—Waite v. High, 65 N.W. 397, 
96 lowa 742. 


566, 


50 Kan. 488. 


Ky.—Key v. Lynn, 4 Litt. 338; Ow- 
ings v. Shannon, 1 A.K.Marsh. 188; 
Mitchell v. Robinson’s Ex’r, 7 Ky.L. 
ee 


Md.—Lewis v. Kramer, 3 Md. 265. 


Mass.—Glover v. Hunnewell, 6 Pick. 
222. 


Mich.—Richmond v. Atkinson, 25 N. 
W. 328, 58 Mich. 413. 
ee ee v. Bronson, 5 Minn. 


N.Y.—Huff v. Bennett, 6 N.Y. 337; 
Green v. Brown, 3 Barb. 119; Hussey 
v. Culver, 7 N.Y.St. 427; Lawrence v. 
Barker, 5 Wend. 301. 


N.C.—Howie v. Rea, 75 N.C. 326. 


Tex.—Freeland v. Peltier, (Civ. 
App.) 44 S.W.(2d) 404; Galveston, 
etc., Re Co. ‘v;. Solcher, (Civ. App:) 
110 S.W. 545; Ft. Worth, etc., R. Co. 
v. Garlington, 92 S.W. 270, 41 Tex. 
Civ.App. 340; Bouldin v. Atlantic 
Ricemills Co., (Civ.App.) 86 S.W. 795. 


See Norfolk & W. Ry. Co. v. Not- 
tingham & Wrenn, 124 S.E. 398, 139 
Va. 748 (the proper inquiry is wheth- 
er the witness has any independent 
recollection at all and not how well he 
remembers certain figures approxi- 
mately, which he is unable to repro- 
duce exactly, but which, when shown 
to him, he recognizes as correct). 


[a] Record is best evidence under 
such circumstances. Holmes v. Gayle 
& Bower, 1 Ala. 517; Eatman v. State, 
37 So. 576, 48 Fla. 21; South Carolina 
Bank v. Brown, Dudley (Ga.) 62; 
Russell, Burdsall & Ward v. Excelsior 
Stove, etc., Co., 120 Ill.App. 23; Stan- 
wood v. McLellan, 48 Me. 275; Pease 
Piano Co. v. Cameron, 76 N.W. 1053, 
56 Neb. 561; Ft. Worth, etc., R. Co. 
v. Garlington, 92 S.W. 270, 41 Tex. 
Civ.App. 340. 


[b] Lack of independent recollec- 
tion appearing after testimony given. 
—The admission of the testimony of 
a witness who is permitted to use a 
memorandum to refresh his recollec- 
tion is not rendered erroneous because 
he discloses on cross-examinationi 


‘ 


. 


WITNESSES 


writing.’ How- 
a record at 


that he has no independent recollec- 
tion of the matters testified to, but 
a motion may then be made to exclude 
his testimony. Tabor State Bank v. 
Brewer, 69 N.W. 1011, 100 lowa 576. 


{ec} Presumption.—Where a ques- 
tion put to a witness, after he has 
refreshed his recollection by referring 
to memoranda, calls for his personal 
knowledge, and the answer is respon- 
sive, the prima facie presumption is 
that it is given of his own knowledge, 
independent of the writing. Madigan 
v. De Graff, 17 Minn. 52. 

2. Empire Cotton Oil Co. v. Penny, 
102 S.E. 556, 25 Ga.App. 104. 

3. Roll v. Dockery, 122 eC 630, 219 
Ala. 374, 65 A.L.R. 1473. 

Admissibility of testimony from re- 
freshed recollection apart from source 
of refreshment see supra § 742. 


4 Ala.—Billingslea v. State, 5 So. 
137, 85 Ala, 323; Cowles v. State, 50 


Ala. 454; Mims v. Sturdevant, 36 Ala. 
636. 

Ark.—Woodruff v. State, 32 S.W. 
102, 61 Ark. Sibi. 

Ga.—Akins v. Georgia R., ete., Co., 


35.S.H. 671, Tid Ga, 815; (Schmidt, v. 
Wambacker & Weil, 62 Ga. 321. 


Tll.—oO. S. Richardson Fueling Co. 
v. Seymour, 85 N.H. 496, 235 Ill. 319; 
Chicago & W. Coal Co. v. Liddell, 69 
Ill. 639; Shields v. People, 132 Ill. 
App. 109. 


Iowa.—Graham y. Dillon, 121 N.W. 
47, 144 Iowa 82. 


Ky.—Thompson’s Ex’r v. Thomp- 


son’s Hx’r, 159 S.W. 831, 155 Ky. 323. 

Me.—Pierce v. Bangor, etc., R. Co., 
47 A. 144, 94 Me. 171. 

Md.—Spiker v. Nydegger, 30 Md. 
3816. 

Mass.—Prudential Trust Co. 


Coghlin, 144 N.E. 288, 249 Mass. 184: 
Holden Vv, Prudential Life Ins. Co. of 
America, 77 N.E. 309, 191 Mass. 1538; 
Mayberry v. Holbrook, 65 N.E. 849, 
182 Mass.’468; Dugan v. Mahoney, 11 
Allen 572. 


Minn.—Fortier v. Skibo Timber Co., 
127 N.W. 414, 111 Minn. 518; Naas v. 
Chicago, etc., R. Co., 104 N.W.. 717, 96 
Minn. 84. 


Neb.—Lipscomb v. Lyon, 27 N.W. 
731, 19 Neb. 511. 


Zartlett v. Hoyt, 33 N.H. 151. 


N.Y.—Halsey v. Sinsebaugh, 15 N.Y. 
hast Van Dyne v. Thayre, 19 Wend. 


N.D.—Farmers’ Co-operative Hleva- 
tor Co. v. Medhus, 152 N.W. 352, 30 
NID. 251i 

Pa.—Eby v. Eby’s Assignee, 5 Pa. 
435. 


Ra 


Sak v. Pytel, 128 A. 554, 46 
ast 380; State v. Colwell, 3 R.I. 132 


8.C.—Franklin v. Atlanta, etc., R. 
Co., 54 S.E. 578, 74 S.C. 832; O’Neale 
v. Walton, 30 S.C.L. 234; Haig v. New- 
ton, 8 S.C.L. 423; Sharpe v. Bingley, 
8 sic ono, ele ‘Am.D. 643; Pearson 
v, Wightman, 808.6. 336,,12 Am.D: 


Tenn.—Bank of Tennessee v. Cow- 
an, 7 Humphr. 70. 


Tex.—Sorell v. State, 167 S.W. 356, 
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the time of the transaction, and that he would not 
have made it if it had not been true, this is a sufficient 
basis for him to testify as to the facts as they appear 
in his record, although he Woy not be able to reeall 
these facts to his memory.* 
permitted to testify directly from a memorandum 


Also, a witness may be 


74 Tex.Cr. 100; Kimbrough v. State, 
13 S.W. 218, 28 Tex.App. 367. 


vt.—Pinney v. Andrus, 41 Vt. 631; 
Downer v. Rowell, 24 Vt. 343; Mat- 
tocks v. Lyman & Cole, 16 Vt. 113. 


Wash.—State v. Douette, 71 P..556, 
31 Wash. 6. 


Wis.—St. Paul Boom Co. v. Kemp, 
103/)N.W. 259, 125 Wis. 138; Manning 
hohe Se Atkinson School Dist. No. 6, 
102 N.W. 356, 124 Wis. 84; Loose v. 
State, 97 N.W. 526, 120 Wis. 115; 
Schettler v. Jones, 20 Wis. 412. 


B.C.—Macdonald v. Vancouver 
Bank, 2278.6. 100: 


Compare Steffen v. Bauer, 70 Mo. 
399 (a notary cannot base his testi- 
mony as to the truth of his certificate 
of acknowledgment on a printed, form 
from an examination of the paper, he 
having no independent recollection of 
the facts). 


[a] School teacher who testifies 
that she always made a correct record 
of the age of the children in her room 
as furnished by them, but that she 
has no independent recollection of the 
age of a child, may testify to the age 
of the child by referring to the mem- 
orandum made by her. Sorell v. State, 
167 S.W. 856, 74 Tex.Cr. 100. 


[b] Person who took deposition 
and reduced it to writing may, after 
examining it, testify to admissions 
contained therein, even though he has 
no independent recollection thereof. 
Thompson’s Ex’r v. Thompson’s Hx’r, 
159) SW, 831,155. Kye. 3235 


[c] Book entries.—‘‘Facts may be 
proved by producing witness) who 
made entries in books, under certain 
conditions, using the entries so made 
to refresh their recollections, even 
though the witness has no independ- 
ent recollection of the facts after see- 
ing the entry.” Wait v. Wenks, 186 
Ill.App. 296, 299. 


[a] Wouching for accuracy of rec- 
ord.—(1) Where the witness is to- 
tally lacking in present recollection 
and cannot renew it by stimulation, 
but there was a time when he had 
knowledge of the facts and they were 
recorded, he may adopt the record, 
vouch for its accuracy, and testify to 
the facts contained therein. Linch v. 
Nebraska Buick Automobile Co., 23d 
N.W. 456, 120 Neb. 819 (dealing with 
memoranda prepared under the direc- 
tion and supervision of the witness 
and checked by him at the time of 
preparation). (2) Where the writing 
is neither recognized by the witness 
as one which he remembers having 
seen before, nor awakens his memory 
to the recollection of anything con- 
tained in it, but, nevertheless, know- 
ing the writing to be genuine, his 
mind is so convinced that he is, on 
that ground, enabled to swear posi- 
tively to the fact, the testimony will 
be received. Martin v. Good, 14 Md. 
398, 74 Am.D. 545. 


{e] Negative testimony based on 
absence of affirmative statement in 
record.—(1) It has been held that, to 
rebut defendant’s testimony that on 
a certain day he bought a railroad 
ticket from F to M, the ticket agent 
at F could testify, basing his testi- 
mony on the record made by himself 
from day to day in a described man- 
ner, that no ticket to M was sold on 
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or other writing,® as a record of a past recollection,® 
provided, after seeing the writing, he has no present 
independent recollection of the facts set forth there- | 


the named day. State v. Papernak, 
181 N.W. 955, 44 S.D. 31. (2) Howev- 
‘er, it has also been held that a physi- 
cian, who had taken down decedent’s 
statement concerning the accident, 
having been permitted to read what 
he had written of the interview, in- 
cluding decedent’s statement that the 
cause of the injury was the “truck 
fell on me,” it was not error to refuse 
to permit evidence of further conver- 
sations between the physician and de- 
ceased as to the manner of the injury, 
where the witness had no recollection 
independent of the paper and appar- 
ently was able to rely only on his cus- 
tom of writing down all that was said 
and on the absence from the written 
statement of mention of any other in- 
jury. Illinois Cent. R. Co. v. Porter, 
PAD” 158 Ray GU OM Oy \an 555% 


5. U.S.—Continental Ins. Co. v. In- 
surance Co. of Pennsylvania, 51 F. 884, 
2C.C.A. 535 [appeal dism 15 S.Ct. 1038, 
159 U.S. 250, 40 L.Hd. 143]. 


Ala.—Mims vy. Sturdevant, 36 Ala. 
636. 


Cal.—People v. McFarlane, 71 P. 
568, 72 PP.) 48,-138 Cal. 481,.6 LRA. 
245; People v. Ammerman, 50 P. 15, 
PASCAL 23: 


Ill.— Moyer v. Vaughan’s Seed Store, 
242 I1l.App. 308. 


Ind.—Ross v. Indiana Natural Gas 
& Oil Co., 130 N.E. 440, 131 N.H. 794, 
78 Ind.App. 219. 


Iowa.—Edwards v. Cedar Rapids, 
116 N.W. 328, 138 Iowa 421; O’Brien 
v. Stambach, 69 N.W. 11338, 101 Iowa 
40, 68 Am.S.R. 368. 


Ky.—Baughman vy. Commonwealth, 
267 S.W. 231, 206 Ky. 441. 


Mass.—-Bradford v. Boston & M. R. 
R., 113 N.E. 1042, 225 Mass. 129. 


Mich.—Cool v. Snover, 38 Mich. 562; 
Raynor v. Norton, 31 Mich. 210. 


Neb.—Davis v. State, 70 N.W. 984, 
51 Neb. 301. 


N.J.—Myers v. Weger, 42 A. 280, 
62 N.J.Law 432. 


N.Y.—Raux v. Brand, 90 N.Y. 309; 
Stephens v. People, 19 N.Y. 549; Hal- 
sey v. Sinsebaugh, 15 N.Y. 485; Phil- 
bin v. Patrick, 3 Abb.Dec. 605, 5 
Transcr.A. 170, 6 Abb.Pr.N.S. 284; 
Lamberty v. Roberts, 9 N.Y.S. 607. 


Or.—Lucas v. Kaylor, 299 P. 297, 
136 Or. 541. 


Pa.—King v. Faber & Co., 51 Pa. 
387; Heart v. Hummel, 3 Pa. 414. 


Porto Rico.—Peo. v. Matos, 26 Porto 
Rico 520. 


S.C.—C. B. Crosland Co. v. Pearson, 
68 S.E. 625, 86 S.C. 313. 


Tex.—American Indemnity Co. v. 
Mexia Independent School Dist., (Civ. 
App.) 47 S.W.(2d) 682; Texas Em- 
ployers’ Ins. Ass’n vy. Birdwell, (Civ. 
App.) 39 S.W.(2d) 159; Walker v. 
State, 94 S.W. 230, 49 Tex.Cr. 345; 
eae v. State, 85 S.W. 18, 47 Tex. 

Lee Sea lie 


Wis.—Spencer v. State, 112 N.W. 
462, 132 Wis. 509, 122 Am.S.R. 989, 13 
Ann.Cas. 969; St. Paul Boom Co. v. 
Kemp, 103 N.W. 259, 125 Wis. 138. 


[a] Computation. — Permitting a 
trustee in bankruptcy, from whom 
shoes had been replevied, to make a 
computation of the value of the shoes 
as shown by the schedule attached to 
the writ of replevin was not error, 
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where he was not questioned as to 
the value of the shoes. Endicott 
Johnson Corporation v. Shapiro, 205 
N.W. 511, 200 Iowa 843. 


{b] Explaining ambiguous mat- 
ters.—It is proper to allow a witness 
testifying from a memorandum to ex- 
plain ambiguous items in it. Daniels 
v. Smith, 8 N.Y.S. 128, 5 Silv.Sup. 117 
{aff 29 N.E. 1098, 180 N.Y. 696, 3 Silv. 
A. 672]. 


& Cohen vy. U.S), 36 Bi (dad) 461 
[cert den 50 S.Ct. 348, 281 U.S. 742, 
74 L.Ed. 1156]; Dahl v. Crook, 243 
N.W. 426, 208 Wis. 506. 


7 U.S.—De Witt v. Skinner, 232 .F. 
443,146 C.C.A. 437. 


Ala.—Deal v. Hubert, 95 So. 349, 209 
Ala. 18 [foll Bell v. Hubert, 95 So. 
350, 209 Ala. 22]. 


Ill.—Village of Broadview v. Dian- 
ish, 167 N.E. 106, 335 Ill. 299 [appeal 
dism and cert den 50 S.Ct. 67, 280 U.S. 
518, 74 L.Ed. 588]; Chesney v. Union 
Pac. Ry. Co., 209 Ill.App. 494; Em- 
ployers’ Liability Assur. Corp. of Lon- 
don, Hngland, v. Kelly-Atkinson 
Const. Co., 195 Ill.App. 620; Calahan 
v. Conran, 172 Jll.App. 261. 


Minn.—State v. Boekenoogen, 167 N. 
W. 301, 140 Minn. 120. 


Mo.—Shepard y. People’s Storage & 
Transfer Co., (App.) 243 S.W. 193. 


Neb.—Welch v. Adams, 127 N.W. 
1064, 87 Neb. 681. : 


[a] Answers written out in ad- 
vance.—Generally speaking, answers 
of a witness should not be written 
out in advance and read into the rec- 
ord. State v. Jester, 270 P. 417, 46 
Idaho 561. 


8 Booker v. Benson Hardware Co., 
113 So. 256, 216 Ala. 398; Southern 
Ry. Co. v. Caldwell-Spence Co., 62 So. 
975, 8 Ala.App. 583; Hopkins v. San- 
ford, 2 N.W. 39, 41 Mich. 243; Ala- 
bama, etc., R. Co. v. Coleman, 28 So. 
828, 78 Miss. 182; Searle v. Halstead, 
124 N.Y.S. 811, 67 Mise. 560 [mod as 
to other points 123 N.Y.S. 984, 139 App. 
Div. 134]; McCormick v. Gubner, 90 
INP Sil O73. 


[a] Personal knowledge of some 
facts and knowledge of others ob- 
tained from assistants.—(1) It has 
been held as to a book stating the re- 
sults of scaling of logs, part of which 
was done by the witness and the re- 
mainder of which was done by his em- 
ployees and reported to him, that the 
witness, where he has no recollec- 
tion aside from the contents of the 
book, should not be permitted to read 
from the book as the entries therein 
do not pertain to matters wholly with- 
in his knowledge. Tingley v. Fair- 
haven Land Co., 36 P. 1098, 9 Wash. 
34. (2) In another case, however, it 
was held tthat a witness should be 
permitted to testify from a memoran- 
dum made by him as to the number 
of stumps counted, including not only 
those counted by him personally but 
also those counted by his assistants 
and reported to him. J. H. Leaven- 
worth & Son v. Hunter, 116 So. 593 
150 Miss. 245. 


9. U.S.—Wm. N. Flynt Granite Co. 
v. Darling, 178 F. 163, 101 C.C.A. 483; 
Stewart v. Morris, 89 F. 290, 32 C.C.A. 
203 [cert den 19 S.Ct. 886, 172 U.S. 
646, 43 L.Ed. 1180]. 


Ala.—Roe (Singleton) v. Doe 
(Smith) 63 So. 949, 184 Ala. 199; An- 
derson v. English, 25 So. 748, 121 Ala. 
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in,’ he at one time had personal knowledge of such 
facts,s and he knows that the writing is an ac- 
curate record thereof.® 


Of course, a witness should 


272; Leverett v. State, 93 So. 347, 18 
Ala.App. 578; Martin v. State, 93 So. 
212, 18 Ala.App. 537; Southern Ry. 
Co. v. Caldwell-Spence Co., 62 So. 975, 
8 Ala.App. 583. 


Ark.—Western Union Tel. Co. v. 
Downs, 12 S.W.(2d) 887, 178 Ark. 933. 


Cal.—_McEwen v. New York Life 
Ins. Co., 201 P: 577, 187 Cal. 144;, Rich- 
mond vy. Denny, 191 P. 554, 47 Cal. App. 
745. 

Ga.—Préctor, etc. Co. v. Blake- 
ly Oil, etce., Co., 57 S.B. 879, 128 Ga. 
606; Smith v. City of Atlanta, 96 S.E. 
334, 22 Ga.App. 511. 


Ill.—People v. Munday, 117 N.E. 
286, 280 Ill 32 [rev 204 Ill.App. 24]; 
Dorrance v. Dearborn Power Co., 84 
N.E. 269, 283-Ill. 354 [rev 136 Ill.App. 
86]; Diamond Glue Co. v. Wietzy- 
chowski, 81 N.E. 392, 227 Ill. 338 [rev 
125 Ill.App. 277]. 


Iowa.—Coad v. Pennsylvania Ry. 
Co., 175 N.W. 344, 187 Iowa 1025; 
Thompson v. Burnsmeyer, 171 N.W. 
584; Oberholtzer v. Hazen, 70 N.W. 
207, 101 Iowa 340. 


Kan.—Garden City v. Heller, 60 P. 
1060, 61 Kan. 767. 


Minn.—State v. Roekenoogen, 167 N. 
W. 301, 140 Minn. 120; Ammon vy. Il1li- 
nois Cent. Ry. Co., 1389 N.W. 819, 120 
Minn. 438. 


Mo.—State ex rel. 
Macke v. Randolph, 
590. 


Neb.—Welch v. Adams, 
1064, 87 Neb. 681. 


N.M.—tTerritory v. Harwood, 110 P. 
556, 15 N.M. 424, 29 L.R.A.N.S. 504. 


N.Y.—Crommette vs Berg, 111 N.Y. 
S. 666. 


R.I.—Spencer Kellog & Sons v. 
Providence Churning Co., 121 A. 123, 
45 R.T. 180. 


Tenn.—Bolden v. State, 
755, 140 Tenn. 118. 


Tex.—Franklin Fire Ins. Co. of Phil- 
adelphia v. Orr, (Civ.App.) 36 S.W. 
(2a) 576; Payne v. Texas Mercantile 
Co. (Civ Apps) 248 5SaW. 70s) Pain 
handle & S. F. Ry. Co. v. Cowan, (Civ. 
App.) 225 S.W. 185; Southern Pac. 
Cotiv.v€ HeCox &rCo-. (Civ: App»mtso 
S.W. 103; Brown v. State, 162 S.W. 
BOO til MOCK Chavo Doe 


Utah.—Sagers Vv. International 
Smelting Co., 168 P. 105, 50 Utah 423. 


Wash.-—State v. Bozovich, 259 P. 
395, 145 Wash. 227. 


Compare Miller v. Rockcastle Coun- 
ty, 58 S.W.(2d) 598, 248 Ky. 290 (in 
a suit on a defaulting county treas- 
urer’s bond, permitting accountants to 
testify from bank books regularly 
kept by the treasurer, who was also 
the bank cashier, without preliminary 
proof of their accuracy, is not error; 
otherwise it would be extremely dif- 
ficult, and in some instances impossi- 
ble, to prove the amount of the short- 
age of a defaulting public officer, as 
he could cover up defalcations by 
false bookkeeping). 


[a] Rule applied.—(1) A witness 
testifying from entries in a book oth- 
er than regular general business books 
cannot testify as to entries not made 
by himself. Coad vy. Pennsylvania Ry. 
Co., 175 N.W. 344, 187 Iowa 1025. (2) 
Where there were regular books of 
account which could have been intro- 
duced in evidence or used to refresh 


and to Use of 
(App.) 186 S.W. 


12.7 NW 


203 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 767-769] 


not be permitted to testify from a writing contain- 


ing no information relative to the matter in ques- | 
It is highly improper to allow a witness to — 


tion.1° 
testify from a memorandum prepared by another per- 
son from the latter’s memory where the latter is an 
incompetent witness.1! Testimony given without 
reference to any records obviously should not be ex- 
eluded on the ground that it is from records which 
are not proved to have been correctly made.'? 


Under statutes regulating the matter, a witness 
should not be permitted to testify from a writing 
until it is made to appear that the writing possesses 
the qualifications specified by the statute 318 but, 
when the statutory requirements are met, the witness 
must be allowed to testify from the writing.' 


[§ 768] (b) Testimony from Stenographic Notes 
or Transcript Thereof. A stenographer who took 
notes of the former testimony of a witness or the 
voluntary statements of accused may testify by read- 
ing from his notes or a transcript thereof!® where 
he has no recollection of the testimony or state- 


the recollection of a witness, it was 
error to permit a witness, without 
personal. recollection of the essential 


46 Mont. 593. 


; é 14. 
facts, to read or testify from a slip] » Z 
of paper he had written out. Graf v. 285, 180 Cal. 570. 
Weinstein, 161 N.Y.S. 337. (3) A [a] 


witness cannot testify from books or | Moore’s Hstate, 
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v. Great Northern Ry. Co., 129 P. 1055, 
In re Moore’s Estate, 


tatute is mandatory.—In re 
182 P. 285, 180 Cal. 
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ments apart from the notes or transcript’® and a 
proper foundation is laid, establishing the accuracy 
of the notes,!7 or of the notes and transeript,'® ac- 
cordingly as the stenographer testifies from the 
notes or transeript. It is otherwise, however, where 
the former testimony or statement was given or made 
through an interpreter in a foreign language un- 
known to the stenographer.t® Also, another person 
will not be permitted to read or testify from a tran- 
seript of a reporter’s notes takem at a former trial 
where the transeript is not vouched for by the re- 
porter;2° and a person who dictated a letter, but 
who has no independent recollection of the state- 
ments dictated and is unable to read shorthand notes, 
should not be permitted to testify that the steno- 
graphie notes, unidentified except by the unsworn 
statement of the stenographer, show that there was 
an error in transeription.?? 


[§ 769] (9) Production and Inspection of Writ- 
ing.“ The party, or his counsel, against whom the 
witness testifies has a right to see a writing used by 
the witness to refresh his memory if it is in court,?® 


Mont. 563 [foll State v. Dunn, 190 P. 
121, 57 Mont. 591]. 


TERA. ARS 19. Commonwealth vy. Insano, 
A. 248, 268 Pa. 1. 


20. Cookson v. Hill, 178 N.W. 591, 
146 Minn. 165. 
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memoranda which are not books of 
original entry, nor made under the 
witness’ direction or supervision, but 
by clerks not shown to be dead or un- 
obtainable. Doggett v. Tatham, 81 
A. 376, 116. Md. 147, (4)-The testi- 
mony of a department manager of a 
bank as to bank accounts and bank- 
ing transactions as they appear on 
ledger sheets was properly rejected, 
where the witness did not make the 
original entries and the absence of the 
person making them was not account- 
ed for. Dunn y. Oil Development Co., 
ASV. Cod). dat, ols) Mo. 139. 7") A 
refusal to permit a witness connected 
with a railroad to testify from its 
card memorandums was not error, 
where the witness had not personally 
made the cards and there was no 
showing that the clerks who had pre- 
pared the cards were dead or not 
available as witnesses. Security 
Printing Co. v. Liverpool & London & 
Globe Ins. Co., (Mo.App.) 263 S.W. 
454. (6) Where a witness, while tes- 
tifying from a memorandum of debts 
and assets, stated that one item had 
been altered after the memorandum 
was made, on the information of an- 
other person, his evidence was admis- 
sible as to the items which the wit- 
ness knew had not been altered. 
Blodgett v. Webster, 24 N.H. 91. (7) 
Where a witness in his testimony 
adcpts a notarial certificate made by 
him and says that it is correct, hear- 
say statements therein will be ex- 


cluded on_ objection. Semidey  v. 
Aguirre, 7 Porto Rico Fed. 290. 
[b] Caution.—Where a witness re- 


lies, not on his refreshed memory, 
but on the assumed correctness of a 
memorandum, his testimony should 
be received with caution. State v. 
Diedtman, 190 P. 117, 58 Mont, 13. 


10. Kentucky Refining Co. v. Con- 
ner, 39 So. 728, 145 Ala. 664. 


11. Detroit Life Ins. Co. v. Linsen- 
mier, 217 N.W. 919, 241 Mich. 608. 


12. Wichita Valley Ry. Co. v. Bald- 
Win, (Tex.Civ.App.) 263 S.W. 1090. 


13. McEwen v. New York Life Ins. 
Co., 201 P. 577, 187 Cal. 144; Marron 


570. 

15. Cal.—People v. Ammerman, 50 
P. 15, 118 Cal. 23. But see People v. 
Warr, 136) Bin 3045), 22. .Cal-App: 663 
(deeming the practice of allowing a 
stenographer to read directly from his 
transcript to the jury to be irregular 
but not ground for reversal). 


Ill.—People vy. Krauser, 
593, 315 Illi 485. 


Ind.—Keith v. State, 61 N.E. 716, 
157%, Ind. 376- 


Iowa.—State v. Smith, re N.W. 428, 
99 Iowa 26, 61 Am.S.R. 21 


Neb.—Fields v. State, ooh N.W. 63; 
ee) v. Walker, 92 N.W. 1014, 66 Neb. 


Pa.—Commonwealth v. Rush, 121 A. 
111, 277 Pa. 419; Commonwealth v. 
Ryhal, 118 A. 358, 274 Pa. 401. 


S.C.—Sherard v. Richmond, ete., R. 
Co., 14 S.E. 952, 35 S.C. 467. 


16. U.S.—Cohen v. U. S., 36 F.(2d) 
461 [cert den 50 S.Ct. 348, 281 U.S. 
742, 74 L.Ed. 1156]. 


Ga.—Empire Cotton Oil Co. v. Pen- 
ny, 102 S.E. 556, 25 Ga.App. 104. 


Iowa.—State v. Smith, 68 N.W. 428, 
99 Iowa 26, 61 Am.S.R. 219 


Mont.—O’Rourke v. Grand Opera 
House Co., 133 P. 965, 47 Mont. 459. 


Neb.—Miles v. Walker, 92 N.W. 
1014, 66 Neb. 728. 


Okl.—Cutter v. Territory, 56 P. 861, 
8 Okl. 101. 


eee curt. Welsh, 247 P. 815, 118 
Or. 56 


17. Corn wnent th v. Ryhal, 
A. 358, 274 Pa. 401. 


[a] Substantial accuracy.—Where 
a stenographer stated that he did not 
know that he had taken down the ex- 
act words of a witness, but thought 
he had got down substantially what 
the witness stated, the court properly 
permitted him to refresh his memory 
by the notes and to testify therefrom. 
Ellis vy. State, 6 So. 768, 25 Fla. 702. 


18. State v. Smith, 190 P. 107, 57 


146 N.E. 
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21. Mercantile Trust & Deposit Co. 
v. Rode, 112 A. 574, 137 Md. 362. 


22. Writings: 
Compelling production of: 


Discovery see Discovery §§ 44-48, 
111-145. 


For use as evidence see Evidence 
§§ 1187-1202. 


pas duces tecum see supra §§ 


Production and inspection of, when 
used on cross-examination or for 
impeachment see infra §§ 838, 839. 


Right of opposing counsel to inspect, 
when shown to witness or offered or 
received in evidence generally see 
Criminal Law § 2161; Trial § 125. 


23. U.S.—Taylor vy. U. S., 19 F.(2d) 
te Arnold v. Chesebrough, 30 F. 


Fla.—Volusia County Bank v. Bige- 
low, 33 So. 704, 45 Fla. 638. 


Ill.—People v. Cassidy, 119 N.E. 279, 
283 Ill. 398; Doyle v. Illinois Cent. R. 
Co., 113 Tll.App. 532. 


PY aba seek ons v. Cone, 30 Iowa 


Mass.—Com. v. Haley, 13 Allen 587. 


Mich.—People vy. Schepps, 186 N.W. 
508, 217 Mich. 406, 21 A.L.R. 658; Dun- 
can vy. Seeley, 34 Mich. 369. 


Minn.—Chute v. State, 19 Minn. 271. 


Mo.—State v. Patton, 164 S.W. 223, 
255 Mo. 245; State v. Miller, 137 S.W. 
887, 234 Mo. 588. 


N.Y.—Richardson vy. Nassau Elec- 


tric R. Co.,, 180 N.Y.S. 109, 190 App. 
Div. 529; Tibbetts v. Sternberg, 66 
Barb. 201. 


Or.—Hall v. Brown, 202 P. 719, 102 
OD oso» 


Seer rene v. EF. W. Woolworth 
Co., 129 A. 1, 46 R.I. 394. 


Tex. Ld Sneed v. State, 110 S.W. 920, 
53 Tex.Cr. 490, 22 L.R.A.N.S. 706. 


Eng.—Rex vy. St. Martin, 2 A.&H. 
210, 29 E.C.L. 112; 111 Reprint 81. 
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or at least to insist that the witness not be permit- 
ted to refresh his recollection by the use of the 
writing unless it is made available for use on cross- 
examination.*4 The witness may be compelled to 
submit the writing to inspection?® or produce it in 
order that opposing counsel may have the use of it 
on cross-examination;?® and, where a proper re- 
quest for opportunity to inspect has been made, it 
is error for the court to deny or refuse to enforce 
the rights of a party in this regard.?7 In some in- 
stanees, the error may,?® while in others it may not,?° 
be prejudicial. Where a witness having no inde- 
pendent recollection of the facts bases his testimony 
on a memorandum or other writing, such writing 
must be produced if required®°® in order that the op- 
posing counsel may inspect it,?4 and according to 
some authorities the witness cannot testify without 
producing the writing,*?? although other authorities 
take the view that nonproduction affects only the 
credibility and not the competency of the testimo- 
ny.** The foregoing rules do not apply so as to 
obligate the court to require one party or his at- 
torney to produce a writing or tender or deliy- 
er it to the opposite party or his attorney where 
it is not introduced in evidence and a _ witness 
does not refresh his recollection or testify from 
it. However, it is held that where, for the pur- 
pose of refreshing his own memory, the prose- 


[a] Right is limited to such por- 
tions of the book or writing as are 
used by the witness to refresh his 
meniory or relate to the subject of 
his testimony or the matter in suit. 
Brownlow v. U. S., 8 F.(2d) 711; Ar- | 203 
nold v. Chesebrough, 30 F. 145; Parks 31 
v. Biebel, 69 P. 273, 18 Colo.App. 12; 3 
Com. v. Haley, 13 Allen (Mass.) 587; 
Morrow v. State, 120 S.W. 491, 56 Tex. 
Cr. 519; Lee v. Follensby, 85 A. 915, 
86 Vt. 401. 


Mo. 372, 383 


243 S.W. 173, 
Cyc]. 


WITNESSES 


30. Adae & Co. v. Zangs, 41 Iowa 
536; State v. Tracy, 243 S.W. 1738, 294 
feit® Cyey5 
Robert, 11 Porto Rico 168; 
Spool Cotton Co. vy. Lyall, 14 Que.Pr. 


Cortland Mfg. Co. v. Platt, 47 
N.W. 330, 83 Mich. 419; State v. Tracy, 
294 Mo. 372, 


32. Buckwalter v. Bradley, 104 S.|an 
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cuting attorney, during the cross-examination of one 
witness and in the presence and hearing of the jury, 
reads from the testimony of another witness before 
the grand jury, such former testimony should be 
made available to accused for use in cross-exami- 
nation of the witness.°5> A witness cannot be requir- 
ed to produce a writing with which he had refreshed 
his recollection prior to his examination, where he 
was able to testify from independent recollection aft- 
er so refreshing his memory.*® Indeed, a memoran- 
dum may be produced only when it is used to re- 
fresh the recollection of a witness*’ and inspection 
is desired by the court®® or the adverse party;°® 
where a witness has an independent recollection of 
the facts, neither he*® nor the party introducing 
him*! may produce a memorandum.*? 


Inspection by court. The court has a right to ex- 
amine and inspect a memorandum before it is con- 
sulted by a witness for the purpose of refreshing his 
memory.*? Error cannot be predicated on a refusal 
to allow a witness to refresh his memory from a let- 
ter where the writer and contents of the letter are 
not. made known to the court.** 


[§..770] (10) Introduction of Writing in Evi- 


dence—(a) Where Recollection Is Refreshed. A 


memorandum or other writing is not made evidence 
by being used to refresh the memory of a witness,*® 


N.Y.—Edmonstone y. Hartshorn, 19 
INGA 9S 


N.C.—State v. Cheek, 35 N.C. 114. 


Or.—State v. Magers, 58 P. 892, 36 
OL.n382 


Pa.—West Branch sabi v. Donald- 
son, 6 Pa. 179. 


[a] Witness as to value.—Cross- 
examining counsel is not entitled to 
inspection of a memorandum of 


Horton v. 
Canadian 


383 [cit 


24, Gilbertson v. State, 236 N.W. 
539, 205 Wis. 168. 


Right of opposing counsel to pos- 
session, for use in croOss-examination, 
of writings used to refresh memory 
see infra § 838. 


25. Capodilupo v. F.. W. Stock & 
Sons, 130 N.H. 65, 237 Mass. 550. 


26. Atchison, etc., R. Co. v. Hays, 
54 P. 322, 8 Kan.App. 545; Schwickert 
v. Levin, 78 N.Y.S. 394, 76 App.Div. 
873, 12 N.Y.Ann.Cas. 96; McLean v. 
Merchants Bank, 9 Alta.L. 471, 27 
Dom.L.R. 156, 34 West.L.R. 81. 


27. U.S.—Morris v. U. S., 149 F. 
123, 80 C.C.A. 112, 9 Ann.Cas. 558. 


Cal.—Souza v. Joseph, 133 P. 981, 
22 Cal.App. 179 


Mich.—People v. Schepps, 186 N.W. 
508, 217 Mich. 406, 21 A.L.R. 658. 


N.Y.—Richardson v. Nassau Elec- 
tric™R, ‘Co; 180)N.Y-S. 109; 190 App: 
Div. 529. 


R.I.—State v. Deslovers, 100 A. 64, 
40 R.I. 89. 


28. Miller v. Greenwald Petticoat 
Co., 188 N.Y.S. 97, 192 App.Div. 559. 


{a] Error not cured.—An offer to 
submit the memorandum the day aft- 
er it is used does not cure the error 
of refusing to allow the opposing 
counsel to see it at the time when it 
Merc Duncan vy. Seeley, 34 Mich. 
369. 


29. Adams v. State, 128 S.E. 924, 
34 Ga.App. 144. 


W. 970, 31 Ky.L. 1177; State v. Tracy, 
2438 S.W. 1738, 294 Mo, 372, 383 [cit 
Cyc]; Wilcoxson, etc., Banking House 
v. Darr, 41 S.W. 227, 139 Mo. 660. 


33. mr owe State, 97 N.W. 526, 120 
Wis. 11 


34. Hear v. Casey, 47 S.W. 805, 
19 Tex.Civ.App. 476; Chandler v. State, 
131-S.W. 598, 60 Tex.Cr. 329;  Wil- 
liams v. Duluth St. Ry. Co., 171 N.W. 
939, 169 Wis. 261. 


[a] Memorandum merely referred 
to by counsel.— Williams v. Duluth Si. 
Ry. Co., 171 N.W. 939, 169 Wis. 261. 


[b] Paper used by attorney merely 
as guide in examining witness.—Koe- 
berle v. Friganza, 226 Hai 5; 466) eal, 
App. 323; Timmons v: Casey, 47 S.W. 
805, 19 Tex.Civ. App. 476. 


[c] Written statement not used in 
any way.—Chandler vy. State, 131 S. 
W. 598, 60 Tex.Cr. 329. 


35. Kirkland v. State, 218 S.W. 367, 
86 Pexier.0 595. 


36. U.S.—Lennon v. U. S., 
(2d) 490. 


aan. .C.—Lowrie vy. Taylor, 27 App.D.C. 


BE Nib otee ANAS v. Meyer, 23 Hawaii 


20 F. 


iutier Ss oMEOR v. Squires, 256 Ill. App. 


Ind.—Wabash, ete., 
soe, 5 Ind. 133. 


Me.—Mudge v. Pierce, 32 Me. 165. 
N.H.—Hall v. Ray, 18 N.H. 126. 


Canal v. Bled- 


computations which a witness as to 
value once made and which, for the 
purpose of refreshing his memory, 
he examined before coming to court. 
C. W. Hull Co. v. Marquette Cement 
Mfg. Co., 208_F.. 260,.125 C.C.A. 460: 


[b] Lost memorandum.—State v. 
Jackson, (Mo.App.) 194 S.W. 1078 
[dist State Vv. Nardini, (Mo.App.) 186 
S.W. 557]. 


[c] Discretion of court.—Requir- 
ing a witness to produce a memoran- 
dum which is not in court, and which 
he has not been summoned to produce, 
is a matter within the discretion of 
the court. Com. v. Lannan, 13 Allen 
(Mass.) 563. 


87. Hall v. Brown, 202 P. 
Or. 389. 


33. Inspection by court see infra 
text and notes 43, 44. 


39. Hall v. Brown, 202 P. 719, 102 
Or, 38 


719, 102 


Hall v. Brown, supra. 
41. Hall v. Brown, supra. 


42, Inadmissibility of memoran- 
dum see Evidence § 1091. 


ten Horton v. Robert, 2 Porto Rico 


44, Jackson v. State, 
99 Tex.Cr. 289. 


45. <Ala.—G. W. & C, T. Cherry vy. 
Virginia-Carolina ersiedita Co., 90 So, 
345, 206 Ala. 481; Roe (Singleton) v. 
Doe (Smith) 63 So. 949, 184 Ald. 199. 


Ark.—Moore & McFerrin vy. Charles 


269 S.W. 433, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Pe Oe oe iden 
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or by the fact that it would be permissible to use it 
for such purpose ;*° and, if the witness, after examin- 
ing the writing, testifies from his own independent 
recollection of the facts, the writing may not be in- 
troduced in evidenee*? or read or submitted to the 
However, it is sometimes held not to be 
reversible error to admit the writing in eyidence?® 
or to allow the jury to examine its contents.°° 
rule that a writing which has refreshed the recollec- 
tion of a witness is not admissible in evidence®! does 
not apply to documentary evidence which is compe- 


jury.4® 


F. Luehrmann Hardwood Lumber Co., 
102 S.W. 3885, 82 Ark. 485 


Ga.—New England Mortg. Security 
Co. v. Anderson, Felder & Davis, 48 
S.E. 396, 120 Ga. 1010. 


Ind.—Ellis yv. Baird, 67 N.E. 960, 31 
Ind.App. 295. 


Mass.—Capodilupo v. F. W. Stock 
& Sons, 130 N.E. 65, 287 Mass. 550; 
Com. v. Jeffs, 132 Mass. 5. 


N.Y.—Howard v. McDonough, 77 N. 
Y. 592 mem [aff 8 Daly 365]. 


Eng.—Rex v. St. Martin, 2 A.&E. 
210, 29 E.C.L. 112, 111 Reprint 81. 


Sask.—Young v. Denton, [1927] 1 
Dom.L.R. 426. 


See McKeen y. Providence County 
Sav. Bank, 54 A. 49, 24 R.I. 542, 549 
(“books or papers used by a witness 
to refresh his memory do not become 
primary evidence unless the opposing 
party makes them so by cross-exami- 
nation concerning the entries con- 
tained in them’’). 


[a] Oral testimony.—Where a wit- 
ness in testifying refers to entries 
made in a book and makes use of the 
book solely for the purpose of refresh- 
ing his memory, such evidence must 
be considered as oral _ testimony. 
Abril v. Mendez, 12 Porto Rico 277. 


[b] Memory or recollection (1) of 
a witness, and not the memorandum 
used to refresh it, is the real evidence, 
where the witness has a present recol- 
lection of past events. Common- 
wealth v. Perri, 97 Pa.Super. 78. (2) 
As between a witness’ memory of 
what an insurance policy contained 
and a memorandum of its contents, 
made by him, his memory is the best 
evidence, even though he is compelled 
to use the memorandum to refresh his 
memory. State v. Mann, 81 P. 561, 39 
Wash. 144. 


46. Garber v. New York City R. 
Co., 92 N.Y.S. 722. 


47. U.S.—Humble Oil & Refining 
Co. v. Lloyd Royal Belge Societe 
Anonyme, 49 F.(2d) 286. 


Ala.—Roll v. Dockery, 122 So. 630, 
219 Ala... 374,65 A.L.Re..1473) Byars 
v. James, 94 So. 536, 208 Ala. 390; 
Rutherford’s Adm’rs v. Mobile Branch 
Bank, 14 Ala. 92; H. H. Hitt Lumber 
Co. v. McCormack, 68 So. 696, 13 Ala. 
App. 453; Ellis v. W. L. Casey & Co., 
58 So. 724, 4 Ala.App. 518. 


Cal.—Marcone vy. Dowell, 173 P. 465, 
178 Cal. 396; Ernst v. Ganahl, 137 P. 
256, 166 Cal. 493. 


Conn.—Katsonas v. W. M. Suther- 
land Bldg. & Const. Co., 132 A. 553, 
104 Conn. 54. 


Del.—Redden y. Spruance, 
217. 


Ill.—Davis v. Michigan Cent. R. Co., 
128 N.E. 539, 294.11]. 355 [aff 213 m1. 
App. 259]; Fiedler v. Chicago, I. & 
S. R. Co., 196 Ill.App. 403; Kent v. 
Mason, 1 Ill.App. 466. 


Ky.—Commonwealth v. McGarvey, 
165 Sw. 973, 158 Ky. 570. 


4 Del. 


, 


« 
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The 


Me.—Berliawsky v. Burch, 134 A. 
801, 125 Me. 471. 


Mass.—Northern Industrial Chemi- 
eal Co. v. Davis, 144 N.E. 64, 249 Mass. 
246; Gray v. Boston Elevated Ry. Co., 
102 N.E. 71, 215 Mass. 143. 


Mich.—Grusiecki v. Jaglay, 244 N. 
W. 211, 260 Mich. 9; Koehler v. Abey, 
133 N.W.'9238, 168 Mich. 113. 


Mo.—Willitts v. Chicago, B. & Q. R. 
Co., 221 'S.W. 65; State v. Patton, 164 
S.W. 228, 255 Mo. 245. 


Mont.—Columbus_ State 
Erb, 147 P. 617, 50 Mont. 442. 


N.Y.—Mattison v. Mattison, 96 N.E. 
SHO 20SIN:. ret 


Ohio.—Armstrong vy. Travelers’ Ins. 
o., 4 OhioApp. 46. 


Or.—Mason, Ehrman & Co. v. Lew- 
IS peor atime od eOnv 2 ton melon ive 
Brown, 202 P. 719, 102 Or. 389. 


Pa.—Newman vy. Com., 7 A. 132, 8 
Pa.Cas. 127. 


Tex.—Western Union Tel. 


Bank v. 


Comeve 


Christensen, (Civ.App.) 78 S.W. 744; 
Thomas y. State, 274 Sw. 577, 101 
Tex.Cr. 144. 


Va.—Stuart v. Smith-Courtney Cas 
96 Sab. 24 ais Vanieols 


Wash.—State v. Tyree, 255 P. 382, 
143 Wash. 313; Kirkpatrick v. Collins, 
163". ONS, 95 Wash. 399. 


[a] Memorandum containing’ ir- 
relevant matter.— Where a memoran- 
dum used to refresh a witness’. mem- 
ory contained matter which had no 


bearing on the issues, the court did) 


not err in refusing to permit its in- 
troduction in evidence. Little v. Rich, 
118 S.W. 1077, 55 Tex.Civ.App. 326. 


Inadmissibility as not affecting use 
to refresh memory see supra § 746. 


48. U.S.—Stewart v. Morris, 89 F. 
290, 32 C.C.A. 203 [den reh 88 F. 461, 
$2 C.C.Ay 7, cert, den 19" S'Ct. 886)°172 
U.S. 646, 43 L.Ed. 1180]. 


Ala.—Deal v. Hubert, 95 So. 349, 209 
Ala. 18 [foll Bell v. Hubert, 95 So. 
350, 209 Ala. 22]. 


Ark.—Bruder v. State, 161 S.W. 
1067, 110 Ark. 402. 
Ga.—Travelers’ Ins. Co. v. Shep- 


pard, 12 S.E. 18, 85 Ga. 751. 


Ill.— Slack v. Milwaukee-Mechanics’ 
Ins. Co,, 186 Ill.App. 565. 


Me.—Appeal of Look, 152 A. 84, 129 
Me. 359. 


Mass.—McKenna v. Fielding, 172 N. 
KE. 224, 272 Mass. 341. But see Com- 
monwealth v. Ponzi, 152 N.E. 307, 256 
Mass. 159 (dictum that, if a book was 
used to refresh the recollection of a 
witness, the right of the opposing 
party would be limited to an inspec- 
tion by the jury of so much of it as 
the witness testified refreshed his 
recollection). 


Mich.—-People v. Salsbury, 96 N.W. 
936, 134 Mich. 537. 


Mo.—Littig ov. Urbauer-Atwood 
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tent and relevant and is not used to refresh the ree- 
ollection of any witness;°? and, where, under the 
rules governing documentary evidence generally,®*? a 
book or writing is independently admissible, it is 
none the less so because a witness has used it to re- 
fresh his memory.°* 
with which a witness has refreshed his memory have 
been held admissible to corroborate®® or diseredit®® 
his testimony. A writing which is used merely to 
refresh the memory of a witness need not be intro- 
duced in evidence.°®* 


In some instances writings 


Heating Co., 
226. 


W.Va.—State v. Legg, 53 S.H. 545, 
59 W.Va. 315; 3 L.R.A.N-S) 1152. 


[a] In California, under a statute 
and the construction placed thereon, 
the adverse party, but not the party 
producing the witness, may, if he 
sees fit, treat the writing as evidence 
by reading it to the jury. In re De 
Laveaga’s Estate, 133 P. 307, 165 Cal. 
607; In re Packer’s Estate, 129 P. 778, 
164 Cal. 525. 


49. U.S.—Ableman v. American 
Sugar Refining Co., 9 F.(2d) 318. 


TIll.—Chesney v. Union Pac. Ry. Co., 
209 Ill.App. 494. 


Tex.—Missouri, K. & T. Ry. Co. of 
is Vv. Patterson, (Civ. Apo) 164 S. 
4 


Vt.—State v. Williams, 111 A. 701, 
94 Vt. 423. 


W.Va.—Bank of Greenville v. S. T 
ge & Co., 94 S.E. 985, 81 W.Va 


Wis.—Ott v. Cream City Sand Co., 
164 N.W. 1005, 166 Wis. 228; Camp- 
bell v. Germania Fire Ins. Co. of New 
York, 158 N.W. 63, 163 Wis. 329. 


50. Ottenberg v. Ryan & Riley Co., 
99 A. 984, 1380 Md. 88. 


51. See supra text and note 47. 


52. Papas v. Adtna Ins. Co., 150 A. 
SU I91 Conn: 415. 


53. Admissibility of documentary 
ae. generally see Evidence §§ 


54. State v. Bowman, 199 S.W. 161, 
272 Mo, 491. 


55. In re Croushore’s Estate, 79 
Pa.Super. 286; Muschelwicz v. Tid- 
rick, 167 N.W. 499, 40 S.D. 435; Nel- 
son & Wallace v. Gibson, 98 A. 1006, 
VORV.C.. 423. 


Corroboration of oral testimony with 
writings generally see infra § 1368. 


56. Luse v. U. S., 49 F.(2d), 241; 
Jewett v. Boston Blevated Ry. Co. 
107 N.E. 438, 219 Mass. 528; State vy. 
Deslovers, 100 A. 64, 40 RI. 89. See 
Capodilupo v. F. W. Stock & Sons, 130 
N.E. 65, 287 Mass. 550, 551 (the use of 
a writing to refresh the recollection 
of a witness does not “authorize it to 
be submitted to the jury unless for 
the purpose of testing the memory 
which has been refreshed byz1U. 


[a] Demand by opposing counsel. 
—Memoranda referred to by a witness 
to refresh his memory are not admis- 
sible unless demanded by opposing 
counsel, in which event the purpose 
is to discredit rather than corroborate 
the testimony of the witness. Luse v. 
U. S., 49 F.(2d) 241. 


Introduction of writing in evidence 
on cross-examination see infra § 839. 


Use of written statements to dis- 
credit witnesses generally see infra 
§§ 1247-1271. 


57. Rawls v. State, 120 So. 211, 152 
Miss. 885; Gregory v. Corpus Christi 


237 S.W. 779, 292 Mo. 
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[§ 771] (b) Where Recollection Is Not Refresh- 
ed. Where a witness has no independent recollec- 
tion, but testifies merely from his knowledge or be- 
lief in the accuracy of the paper, it is proper that 
such paper should be put in evidence,>* or read to,°® 
or allowed to go before,®° the jury as auxiliary to the 
witness’ testimony on as a statement adopted by 
However, a memorandum is not admissible 


him.®? 
Nat. Bank, (Tex.Civ.App.) 221 S.W.[ River R. 
305. 

[a] Making exhibit.—A writing 


which is used merely to refresh the 
recollection of a witness and is not 
intended to be offered in evidence 
need not and should not be marked 
for identification nor made an ex- 
hibit. State v. Schleifer, 130 A. 184, 
102 Conn. 708; Precourt v. Driscoll, 
157 A. 525, 85 N.H. 280, 78 A.L.R. 874. 


58. Ala—Ohme v. Bisimanis, 132 
So. 161, 222 Ala. 262; Roll v. Dockery, 
122) Soy -630; 219, ,Ala. 374, 65) Ale: 
1473; Manning v. State, 116 So. 360, 
217 Ala. 357; Oden-Elliott Lumber Co. 
v. Daniel-Gaddis Lumber Co., 98 So. 
730, 210° Ala. 582; Byars v. James, 
94 So. 536, 208 Ala. 390; Councill v. 
Mayhew, 55 So. 314, 172 Ala. 295; 
Mitchell v. State, 115 So. 149, 22 Ala. 
App. 300; Patterson vy. State, 62 So. 
1028, 8 Ala.App. 420. 


Conn.—Katsonas v. W. M. Suther- 
land Bldg. & Const. Ce. (132 A. 553, 
104 Conn. 54. 


Tll—Sweney v. Northwestern Mut. 
Hife Ins. Co., 251 TlLApp: 1; Joseph 
Denunzio Fruit Co. v. Pennsylvania 
Co., 172 Ill. App. 277; Calahan v. Con- 
ran, 172 Ill.App. 261; Kent v. Mason, 
1 Tll.App. 466. 


Iowa.—State v. Easter, 170 N.W. 
748, 185 Iowa 476; Graham v. Dillon, 
121 N.W. 47, 144 Iowa 82. 


Kan.—Anness Supply Co. v: Case, 
227 P. 257, 116 Kan. 520. 


Mass.—Com. v. Edgarton, 86 N.E. 
768, 200 Mass. 318; Atherton v. Emer- 
son, 85 N.E. 530, 199 Mass. 199. 


Mich.—Goodwin v. Union Ins. Co., 
127 N.W. 790, 163 Mich. 41. See Rice 
v. Fidelity & Casualty. Co. of New 
York, 230 N.W. 181, 250 Mich. 398, 403 
(recognizing that ‘a memorandum 
made by a witness, at the time, if the 
witness has no present remembrance, 
and his recollection is not refreshed 
by his own memorandum, may, if the 
witness testifies it was true when 
made, be admitted in evidence,” but 
holding that an affidavit prepared four 
months after an alleged conversation 
cannot be received as substantive evi- 
dence in case the signer, when called 
as a witness, testifies to no remem- 
brance of the conversation, even 
though he avers the truth of the af- 
fidavit). 


Miss.—Alabama & V. R. Co. v. Sol 
Fried Co., 33 So. 74, 81 Miss. 314. 


Neb.—Gross v. Scheel, 93 N.W. 418, 
67 Neb. 223. 


N.H.—Precourt v. Driscoll, 157 A. 
525, 85 N.H. 280, 78 A.L.R. 874; Graves 
v. Boston & M. R. R., 149 A. 70, 84 N. 
H. 225; Richardson v. Boston & M. R. 
R217 VA. 733, 80) NH. 3 005.4 ieattle’ vy. 
Robinson, 33 N.H. 104; Webster v. 
‘Clark, 30 N.H. 245. 


N.Y.—Peck v. Valentine, 94 N.Y. 569 
[rev 29 Hun 668]; Howard v. McDon- 
ough, 77 N.Y. 592 mem {aff 8 Daly 
365]; Flood v. Mitchell, 68 N.Y. 507 
{rev 4 Hun 813]; Russell v. Hudson 


WITNESSES 


Testimony.”*®* 


Cor aie Ne oss 


Ohio.—Pickering v. Peskind, 183 N. 
BE. 301, 43 Ohio App. 401. 


Okl.—Enid First Nat. Bank v. Yeo- 
man, 78 P. 388, 14 Okl. 626. 


Or.—Manchester Assur. Co. 
Som Ry COs woe OO. eo Or, 
Am.S.R. 863, 69 L.R.A. 475. 


Pa.—Christian Moerlein Brewing 
Co. v. Rusch, 116 A. 145,272 Pa, 181; 
Commonwealth v. Perri, 97 Pa.Super. 
78; West Branch Lumberman’s Exch. 
Shae icy es Cent. ‘Ins. Co., 9/Pa.Dist. 
363. 


S.D.—Muscelwicz v. Tidrick, 167 N. 
W. 499, 40 S.D. 435; Maupin v. Mo- 
budee State Bank, 161 N.W. 332, 38S. 
DD; 334. 


Tenn.—Bolden v. State, 
755, 140 Tenn. 118. Q 


Tex.—Rogers v. O’Barr & Dinwid- 
die, (Civ.App.) 81 S.W. 750; Tinker v. 
State,, 269. S.W,, .778,, 99. Tex.Cr., 3695 
Misher v. State, 152 S.W. 1049, 69 Tex. 
Cr. 223. Compare Freeland v. Peltier, 
(Civ.App.) 44 S.W.(2d) 404, 409 (‘‘un- 
less the witness after referring to his 
memorandum can swear that his 
memory is so refreshed thereby that 
he then remembers the fact. stated in 
the memorandum, his testimony and 
the memorandum are both inadmissi- 
ble in evidence’’). 


Utah.—Matson vy. Matson, 190 P. 
943, 56 Utah 394. 


B.C. — Macdonald 
Bank, 22 B.C. 310: 


[a] Reason for rule.—‘In such a 
case, the oral testimony of the wit- 
ness would amount to nothing if 
standing alone, because, after the ex- 
amination of the memorandum, the 
witness concedes that his testimony 
is not a statement of what he then re- 
calls in relation to the subject-matter 
-—not his present recollection of such 
subject-matter—but that it is a state- 
ment of what he now knows in rela- 
tion to the correctness of the memo- 
randum. To complete such testimony 
and give it probative value, there 
must be received in evidence the 
memorandum, that which in fact is 
the only existing evidence of the 
subject under inquiry.’”’ Maupin v. 
Mobridge State Bank, 161 N.W. 332, 
38 S.D. 331, 340. 


[b] Adverse party may offer 
memorandum in evidence.—Ammon vy. 
Illinois Cent. Ry. Co., 139 N.W. 819, 
120 Minn. 438. 


59. Deal v. Hubert, 95 So. 349, 209 
Ala. 18, 22 [foll Bell v. Hubert, 95 So. 
350, 209 Ala. 22, and cit Cyc]; Eber- 
son v. Continental Inv. Co., 109 S.W. 
62, 130 Mo.App. 296; Sherlock v. Ger- 
man-American Ins. Co., 47 N.Y.S. 315, 
21 App. Div. 18 [aff 57 N.E. 1124, 162 
ING Ye Oewll: 


60. See Evidence § 1091. 
61. See Evidence § 1227. 


Admissibility of book entries in 
connection with testimony of person 


v. Ore- 
162, 114 


203 S.W. 


Vv. Vancouver 
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where it does not refresh the memory of a witness 
and he is unable, or is not asked, to testify that the 
facts were correctly stated in it when it was made.®” 

[§ 772] 13. Explanation of Former Statement or 
While a witness may not place his 
own interpretation on what he said or did not say,®* 
he may be allowed to explain what he meant by a 
former statement,®°® except in the case of written 


§ 1072. 
62. People v. Zalimas, 149 N.E. 759, 
319 Ill. 186; Marron v. Great North- 


ern Ry. Co." 129 P. 1055, 46 Mont. 593. 
63. Cross references: 

Correction of testimony by witness: 
In general see supra § 648. 


After refreshing memory see supra 
§§ 742-771. 


Explanation or correction on: 


Cross-examination of matters intro- 
duced on direct examination see 
infra § 819. 


Redirect examination of matters 
brought out on cross-examination 
See infra § 856. 


Recalling witness to explain testimo- 
ny in general see infra § 774. 


64. Scott v. State, 115 So. 855, 22 
Ala.App. 383; Golibart v. Sullivan, 
66 N.E. 188, 30 Ind.App. 428. 


65. U.S.—Rowan y. U. S., 281 F. 
137 [cert den 43 S.Ct. 12, 260 US. Nidal: 
Sh anes 481]; Shipley v. U. S., 281 


Ala.—Henry y. State,_19 So, 23, 107 
Alag 22; Johnson v. State, 16 So. 99, 
102 Ala. 55; Campbell v. State, 23 Ala. 
44; Hogan & Co. v. Reynolds, 8 Ala. 
59; Cunningham vy. State, 118 So. 242,. 
22 Ala.App. 583 [cert den 118 So. 248, 
218 Ala. 166]; Hines v. Beasley, 88: 
So. 31, 17 Ala.App. 636. 


Cal.—Kimic v. San Jose-Los Gatos: 
Interurban R. Co., 104 P. 986, 156 Cal. 
379; People v. Ross, 46 P. 1059, 115 
Cal, 233. 


Conn.—Dennehy vy. O’Connell, 33 A. 
920, 66 Conn. 175. 


Pepe ulliete v. Cantrell, 3 S.E. 280. 
77 Ga. 563 


Tl. Sp scite Vv. Fox, 110 N.E. 26, 26¢ 
Tll. 300. 


Ky.—Powers v. Cone 61 SW lo; 
110 Ky. 386, 22 Ky.L. 13807, 53 L.R.A. 
245 [petition overr 63 S.W. 976, ao IY. 
L. 146]; Kentucky Distilleries, etc., 
Cosi Com., 42 SaW 746, 24 Ky. 


Minn.—State v. Broughton, 192 N. 
W. 118, 154 Minn. 390. 


Neb.—Oberfelder v. Kavanaugh, 82. 
N.W. 295, 21 Neb. 4838. 


N.H.—Hoxie v. Walker, 74 A. 183), 
75 N.H. 308. 


N.J.—Atlantic Safe Deposit & Trust 
Ce v. Jordan, 112 A. 327, 95 N.J.Law 


N.C.—Phillips vy. Wilmington, ete., 
Inte (OloeR, ZL a Sol Se KOSS BLE). INGE 582. 


Tex.—AMtna Ins. Co. v. Hastman, 
(Civ.App.) 236 S.W. 763; Biggs v. Mil- 
ler, (Civ.App.) 147 S.W. 632; Bruce v. 
State, 21 S.W. 681, 31 Tex.Cr. 590 
Loverr on other grounds Reddick vy. 
State, 34 S.W. 274, 35 Tex.Cr. 463]. 


Vt.—Woodhouse y. Woodhouse, 130: 
A. 758; 99 Vt. 91; Gapitel Garage Co. 


making them generally see Evidence! v. Powell, 118 A. 888, 96 Vt. 227. 


*By FRANK L, MORGINSON (§§ 772-778). 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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words,°® unless an ambiguity exists as to their mean- 
ing,®” and except where the testimony intended to 
be explained is exeluded,*® and where the explana- 
tion comes at another term and in the trial of anoth- 
Such explanation may be a statement of 
how the witness understood the question asked him,*° 
or the reason for the facts he states.‘ 
been held permissible to permit a witness to testify 
as to which of two statements previously made by 
him he is the most positive is correct,‘? and that he 
had told the jury all his knowledge on the subject 
concerning which he was questioned.*? 
within which a witness may explain his testimony is 
very wide,** and the matter rests in the discretion of 


er case.®® 


Wash.—Haggard v. Seattle, 112 P. 
5038, 61 Wash. 499. 


[a] Thus (1) a witness who had 
previously stated that he had no opin- 
ion to offer as to whether plaintiff 
was now shamming any symptoms 
may be permitted to explain that by 
such statement he did not mean to in- 
timate that plaintiff was shamming, 
but only meant that from a medical 
standpoint it was difficult and proba- 
bly impossible to say in regard to the 
shamming, although he might have an 
opinion if he could take plaintiff and 
his personal knowledge of him into 
consideration. Kimic v. San Jose-Los 
Gatos Interurban R. Co., 104 P. 986, 
156 Cal. 879. (2) Where a witness 
testified that he lived about three 
fourths of a mile from a railroad 
crossing, and that a train did not 
blow the whistle or ring the bell on 
the morning of an accident, a ques- 
tion whether he heard it when the 
train blew the whistle and rung the 
bell was properly permitted. Hines 
v. Beasley, 88 So. 31, 17 Ala.App. 636. 
(3) Where there was testimony that 
a government witness had stated in 
the presence of one of the defendants 
that the latter was not one of the 
guilty parties, it was permissible to 
show that immediately after such de- 
fendant left the witness told the offi- 
cer that the statement was not true 
and explained why he made it. Row- 
an*v. U. S., 281 F. 137 [cert den 43 S. 
Ct. 12,5260.) ULS. %21, 607 Exedy 48 hi 
(4) Where a witness was asked if one 
of defendants, on his own responsi- 
bility, could have borrowed a stated 
sum of money, and answered that he 
could, from some persons, it is not 
improper to question the witness 
whether his answer was intended to 
convey the impression to the jury that 
he supposed plaintiff would have lent 
such person the money individually. 
Hogan & Co. v. Reynolds, 8 Ala. 59. 
(5) Although a witness testified that 
she did not have the conversation, by 
telephone, with defendant, sued for 
alienation of the affections of plain- 
tiff’'s husband, which plaintiff's evi- 
dence tended to show she did have, 
no error was committed in permitting 
her to testify that, on the assumption 
that she did use the language imputed 
to her, it had no reference to the re- 
lations between plaintiff’s husband 
and defendant. Hoxie vy. Walker, 74 
A. 183, 75 N.H. 308. (6) Where a wit- 
ness used the-term ‘‘motor meter” in 
describing an automobile used by de- 
fendant, permitting her to explain her 
understanding of the term is proper. 
Cunningham v. State, 118 So. 242, 22 
Ala.App. 583 [cert den 118 So. 248, 218 
Ala. 166]. 


[b] Inconsistent or contradictory 
statements.—(1) It is the right and 
the duty of a witness to explain any 
declaration inconsistent with, or con- 
tradictory of, his evidence on the trial 
(Henry y. State, 19 So. 28, 107 Ala. 


, 


WITNESSES 


ness.7° 


al. 


So it has 


party.’° 


The latitude 


22) (2) or at a preliminary examina- 
tion (People v. Ross, 46 P. 1059, 115 
Cal. 283). (3) Thus, in an action on a 
fire insurance policy prohibiting addi- 
tional insurance in excess of a speci- 
fied amount, where a witness testified 
that plaintiff said he had not notified 
defendant’s agent of the additional 
insurance, plaintiff was properly per- 
mitted to state his mental condition 
at the time of the conversation with 
such witness, and to testify that he 
did not at that time think of having 
notified the agent, but afterward re- 
called it. -Mtna Ins. Co. v. Eastman, 
(Tex.Civ.App.) 236 S.W. 763. (4) A 
witness testifying to a fact may tes- 
tify to making a previous affidavit 
thereto, where the purpose was merely 
to explain conflicting affidavits. Peo- 
ple v. Fox, 110 N.E. 26, 269 Ill. 300. 


66. Powers v. Com., 63 S.W. 976, 23 
Ky.L. 146 [addition to op 61 S.W. 735, 
110 Ky. 386, 53 L.R.A. 245]. 


67. Powers v. Com., supra. 


68. Polleys v. Ocean Ins. Co., 14 
Me. 141 [error dism 13 Pet. (U.S.) 
157, 10 L.Ed. 105]. 


69. Capital Garage Co. v. Powell, 
118 A. 883, 96 Vt. 227. 


70. Hughes y. Greider, 190 N.W. 
420, 194 Iowa 726; Biggs v. Miller, 
(Tex.Civ.App.) 147 S.W. 632; Hag- 
ee v. Seattle, 112 P. 503, 61 Wash. 


71. Richardson v. L. Baker & Sons, 
75 A. 151, 83 Vt. 204. 


72. Dunn y. State, 63 S.W. 571, 43 
TMexCra 2:5¢ 


73. Helms v. Central of Georgia 
Ry. Co., 66 So. 470, 188 Ala. 393. 


74 Pulliam yv. Cantrell, 3 S.E. 280, 
Ga. 563. 


75. Lindsay v. Wayland, 17 Ark. 
385; Dennehy vy. O’Connell, 33 A. 920, 
66 Conn. 175; Pulliam vy. Cantrell, 3 
S.E. 280, 77 Ga. 563. 


[a] Time when explanation may 
be made is a matter of discretion of 
the court. Oberfelder v. Kavanaugh, 
32 N.W. 295, 21 Neb. 483. 


Discretion of court as to examina- 
eigtans witness in general see supra 

643. 

76. Pulliam v. Cantrell, 3 S.E. 280, 
77 Ga. 563; Kentucky Distilleries, etc., 
Co. v. Com., 73 S.W. 746, 24 Ky.L. 2154. 

Credibility of witness as question 
for jury see Trial §§ 340-351. 

77. Gross references: 

Power of court in criminal case to re- 
call witness to supply an omission 
of proof on a material point see 


ne Law § 2100 text and note 


Recall of witness: 


ora Toy ek pes by court see supra 


77 


the presiding judge.7® 
jury to weigh as part of the credibility of the wit- 


‘titled as a matter of right to recall him.7® 
a party reserve the right to recall a witness for re- 
examination, without the consent of the opposing 
The court has no power to compel either 
party to recall his witness against his will.®° 
as a general rule, the witness may not be recalled,*+ 
but the matter rests in the discretion of the trial 
court’? as statutes in some jurisdictions provide,** 
which may either permit,8* on a special applica- 


vlex. Or, 4995 
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Such explanation is for the 


- [§ 773] 14. Recalling Witnesses’?’—a. In Gener- 
A party who has examined a witness is not en- 


Nor may 


So, 


Recall of witness:—Continued 


In proceedings before referee see 
References § 139. 


On cross-examination see infra § 
786. 


To contradict testimony introduced 
by adverse party see infra § 
1350. 

To lay foundation for impeachment 
see infra § 1030. 

Reéxamination .£ witness in proceed- 
ings in equity before master see 
Equity § 771. 

Retaking or reéxamination as to depo- 
sitions see Depositions §§ 333-339. 
78. Nixon v. Beard, 12 N.E. 131, 

111 Ind. 137. And see infra § 774 text 

and notes 91-94. 

79. Ordronaux y. Helie, 3 Sandf.Ch. 

CNY.) 512. 

80. Barker v. Bell, 46 Ala. 216. 


81. Collins v. Johnson, 6 F.Cas.No. 
3,015a, Hempst. 279; Joseph v. Mor- 
row, 4 L.C.Jur. 238. 


[a] Opportunity to cross-examine. 
—(1) A party should not be allowed 
to call as his own witness, and ex- 
amine at length, a person whom the 
adverse party had called and exam- 
ined as to the same matters, and 
whom he has had an opportunity fully 
to cross-examine when first called 
(Alexander v. Mandeville, 33 I1l.App. 
589), (2) since additions to, and ex- 
planations or qualifications of, the 
testimony in chief, when part of the 
same transaction, are to be brought 
out by a cross-examination (Alexan- 
der v. Mandeville, supra). 


82. See cases infra notes 83-87. 


Discretion of court as to examina- 
tion of witnesses in general see supra 
§ 643. 


83. See statutory provisions; 
cases infra this note. 


[a] In Texas, ufder Code Cr. Proc. 
(1925) art 648, further examination of 
a witness placed on the stand after 
close of evidence is largely discretion- 
ary with the court. McNeill v. State, 
7 SW. (2d), 559, 9 S.W.(2d) 333, L110 
McCoy v. State, 294 S.W. 
573, 106 Tex.Cr. 598. 


84 U.S.—kKuhn y. U. S., 24 F.(2d) 
910 [reh den and rev in part on other 
grounds 26 F.(2d) 463 (cert den 49 
SOt, Mya 278) UlSa 6055473) Lablde b3i5 ale 
Davis v. State, 113 So. 393, 216 Ala. 
475; Carpenter v. State, 69 So. 531, 
193 Ala. 51; Binmingham R., etc., Co. 
v. Mosely, 51 So. 424, 164 Ala. 111; 
Thompson v. State, 14 So. 878, 100 Ala. 
70; Riley v. State, 7 So. 149, 88 Ala. 
193; Robb v. State, 75 Ala. 1; Rhodes 
v. Lowry, 54 Ala. 4; Barker v. Bell, 
46 Ala. 216; Gayle v. Bishop, 14 Ala. 
552. See Castona v. State, 84 So. 871, 
17 Ala.App. 421 (dictum). 


Ark.—St. Louis, ete., 


and . 


Re (Cony. 
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WITNESSES 


[§ 773 


tion,8® stating the grounds why such a privilege | be done, and whose action will not be reviewed on 
should be granted,®* or refuse to permit®’ this to 


Grimsley, 117 S.W. 1064, 90 Ark. 64. 


Cal.—Belm y. Patrick, 293 P. 847, 
109 Cal.App. 599. 


Ga.—Central of Georgia R. Co. v. 
Duffey, 42 S.E. 510, 116 Ga. 346; Dix- 
on y. State, 42 S.E. 357, 116 Ga. 186; 
Bigelow v. Young, 30 Ga..121; Mad- 
dox v. City of Eatonton, 70 S.H. 214, 
8 Ga.App. 817. 


Ill.—United Breweries Co. v. O’Don- 
nell, 124 Tll.App. 24 [aff 77 N.E. 547, 
221 Ill. 334]. 


Ind.—Nixon v. Beard, 12 N.E. 131, 
111 Ind. 137; Killian v. Higenmann, 
57 Ind. 480. 


Iowa.—Sweet v. Wright & Spencer, 
10 N.W. 870, 57 Iowa 510. 


Ky.—McQueen vy. Com., 
1047, 28 Ky.L. 20. 


La.—State v. Johnson, 40 So. 521, 
116 La. 30; State v. Baker,’30 La. 
Ann. 1134. 


Md.—Waener v. State, 87 A. 407, 119 
Md. 559; Abramson v. Horner, 80 A. 
907, 115 Md. 232. 


Mass.—Robbins v. Springfield St. R. 
Co., 42 N.E. 334, 165 Mass. 30. 


Minn.—Lynd v. Picket, 7 Minn. 184, 
82 Am.D. 79. 


Mo.—State v. Solon, 153 S.W. 1023, 
247 Mo. 672; State v. Jones, 177 S.W. 
366; State v. Fitzgerald, 32 S.W. 1113, 
130 Mo. 407; State v. Hamilton, 55 
Mo. 520; Brown y. Burrus, 8 Mo. 27. 


N.J.—Brown v. Harriott, 80 A. 479, 
81 N.J.Law 484; State v.. McGrath, 
140 A. 452, 6 N.J.Mise. 217 [aff 142 
A. 918, 105 N.J.Law 251]. 


N.M.—State v. Rodriguez, 167 P. 
426, 23 N.M. 156, L.R.A.1918A 1016. 


N.Y.—Carlson y. Peterson, 135 N.Y. 
S. 116, 150 App.Div. 525; Niendorff v. 
Manhattan R. Co., 38 N.Y.S. 690, 4 
App.Div. 46 [dism 44 N.H. 976, 150 N. 
Y. 276]; People v. Mather, 4 Wend. 
229, 21 Am.D. 122. 


N.C.—A. B. Hunter & Co. v. Sher- 
ron, 97 S.E. 5, 176 N.C. 226; House v. 
Boyd, 91 S.E. 603, 173 N.C. 701; State 
v. Groves, 25 S.E. 819, 119 N.C. 822; 
Sutton v. Walters, 24 S.E. 357, 118 


88 S.W. 


N.C. 495; State v. Gooch, 94 N.C. 987. 
Ohio.—Cincinnati, ete. R. Co. v. 
Thompson, “21°"°Ohio' CinCt.. 778, 12 


Ohio Cir.Dec. 326. 
Pa.—Curren v. Connery, 5 Binn. 488. 


Tex.—Reyes v. State, (Cr.) 102 S. 
W. 1156; Upton v. State, 88. S.W. 212, 
48 Tex.Cr. 289; Darter v. State, 44 S. 
W. 850, 39 Tex.Cr. 40; Lister v. State, 
3 Dex Appy 17. * 


Va.—Robertson’s HEx’r v. Atlantic 
Coast Realty Co., 106 S.E. 521, 129 Va. 
494; Burke v. Shaver, 23 S8.E. 749, 
92 Va. 345. 


Can.—St.- Denis v. Grenier, 2 L.C. 
Abs Wes , 


See Acker v. State, 226 P. 199, 26 
Ariz. 372 (dictum). 


[a] Defendant, who has _ volun- 
tarily made a witness of himself, may 
be recalled and examined further. 
Carpenter v. State, 69 So. 531, 193 Ala. 
51; Thompson vy. State, 14 So. 878, 
100 Ala. 70. 


[b] Rejection of unauthorized ex- 
amination.—The second examination 
of a witness, unauthorized by an or- 
der of court, must be disregarded. 
Hanson yv. South Trenton First Presb. 
Church, 11 N.J.Eq. 441. 


“907, 115 Md. 232; 


“McQueen v. Com., 


[c] Order of court. — A witness 
may be recalled to testify in rebuttal 
without an order of court. Abram- 
son v. Horner, 80 A. 907, 115 Md. 
232. 


[ad] Recall should be allowed un- 
less the request was not in good faith, 
or concerns matter as to which he has 
been fully examined, or immaterial 
matter. Carlson y. Peterson, 135 N.Y. 
S. 116, 150 App.Div. 525. See Belm v. 
Patrick, 293 PB. 847, 109 Cal.App. 599; 
Robertson’s Ex’r vy. Atlantic Coast 
Realty Co., 106 S.E. 521, 129 Va. 494 
(both cases holding recall improperly 
refused). 

[e] Rule applied to: (1) Civil 
causes. Birmingham R.,eetc., Co. v. 
Mosely, 51 So. 424, 164 Ala. 111; 
Rhodes v. Lowry, 54 Ala. 4; Barker 
v. Bell, 46 Ala. 216; Gayle v. Bishop, 
14 Ala 5O2 Ot, WOULS! AUG Rs ICOM Ve 
Grimsley, 117 S.W. 1064, 90 Ark. 64; 
Central of Georgia R. Co. v. Duffey, 
42-S.E. 510, 116 Ga. 346; Bigelow v. 
Young, 30 Ga. 121; United Breweries 
Co. v. O’Donnell, 124 Ill.App. 24 [aff 
WW N.bs 547,221 Til 33475" Nixon ey. 
Beard, 12 N.E. 131, 111 Ind. 137; Kil- 
lian v. Higenmann, 57 Ind. 480; Sweet 
v. Wright & Spencer, 10 N.W. 870, 57 
Iowa 510; Abramson v. Horner, 80 A. 
Robbins v. Spring- 
field St. R. Co., 42 N.E. 334, 165 Mass. 
30; Lynd v. Picket, 7 Minn. 184, 82 
Am.D. 79; Brown v. Burrus, 8 Mo. 27; 
Brown v. Herriot, 80 A. 479, 81 N.J. 
Law 484; Carlson vy. Peterson, 135 N. 
Y.S. 116, 150 App.Div. 525; Niendorff 
v. Manhattan R. Co., 38 N.Y.S. 690, 4 
App.Div. 46 [dism 44 N.E. 976, 150 
N.Y. 276]; A. B. Hunter & Co. v. Sher- 
ron; 97°S:8.5, 176 N.C. 2267, House, v. 
Boyd, 91 S.E. -603, 173 N.C. 701; Sut- 
ton v. Walters, 24 S.E. 357, 118 N.C. 
495; Cincinnati, etc., R. Co. v. Thomp- 
son, 24k OnhiorCiniCt,, i 8. 2, Ohidgeir. 
Dec. 326; Curren vy. Connery, 5 Binn. 
(Pa.) 488; Burke v. Shaver, 23 S.E. 
749, 92 Va. 345; St. Denis v. Grenier, 
2 L.C.Jur. 93.,' (2) Criminal procéed- 
ings.. Kuhn v. U. S., 24 F.(2d) 910 
{reh den and rev in part on other 
grounds 26 F.(2d) 463 (cert den 49 S. 
Ct ay 278eU.Sh 60s ee dads S33pi 3 
Carpenter v. State, 69 So. 531, 193 Ala. 
51; Thompson v. State, 14 So. 878, 
100 Ala. 70; Riley v. State, 7 So. 149, 
88 Ala. 193; Robb v. State, 75 Ala. 1; 
Castona v. State, 84 So. 871, 17. Ala. 
App. 421; Acker v. State, 226 P. 199, 
26 Ariz. 372; Dixon. v..State,:42 .S.E5. 
357, 116 Ga. 186; Maddox v. City of 
Eatonton, 70 S.H. 214, 8 Ga.App. 817; 
88 S.W. 1047, 28 
Ky.L. 20; State v. Johnson, 40 So. 
521, 116 La. 30; State v. Baker, 30 La. 
Ann. 1134; Wagner v. State, 87 A. 
407, 119 Md. 559; State v. Jones, (Mo.) 
177 S.W. 366; State v. Solon, 153 S.W. 
1028, 247 Mo. 672; State v. Fitz- 
gerald, 32 S.W. 1113, 130 Mo. 407; 
State v. Hamilton, 55 Mo. 520; State v. 
Rodriguez, 167 P. 426, 23 N.M. 156, 
L.R.A.1918A 1016; State v. McGrath, 
140 ‘A, 452, 6 N.J.Misc. 217 [aff 142° A. 
918, 105° N.J.Law 251]; \People § v. 
Mather, 4 Wend. (N.Y.) 229, 21 Am.D. 


122; State v.* Groves, 25° S.B. 819, 
119 N.C. 822; State v. Gooch, 94 N.C. 
9873, Reyes: wae State,~(Tex.Cr.)) 102 


Siw. 11565 Upton v. State, 88 Sw: 
212, 48. Tex.Cr./289; Darter v. State, 
44 S.W. 850, 39 Tex.Cr. 40; Lister v. 
State, 3 Tex.App. 17. 


85. Nixon v. Beard, 12 N.E. 131, 
111 Ind. 137; Joseph v. Morrow, 4 L. 
C.Jur. 238. 


86. Joseph v. Morrow, supra. 


87. 228 F. 


779. 


Ala.—McBride v. Sullivan, 45 So. 
902, 155 Ala. 166; Louisville, ete. R- 
Co. v. Barker, 11 So. 453, 96 Ala. 435; 
Satire v. State, 58 So. 95, 3 Ala.App. 


Cal.—People v. Moan, 4 P. 545, 65 
Cal. 532. 


Ill.—Hauser v. People, 71 N.E. 416, 
210 Ill. 253; Anderson Transfer Co. 
v. Fuller, 61 N.E. 251, 174 111. 221 
{aff 73 Ill.App. 48]; Luka v. Behn, 225 
Tll.App. 105. 


Ind.—_Zimmerman v. State, 130 N.E. 
235, 190 Ind. 537; Nixon v. Beard, 12 
N, EH. 131, 111 Ind. 13%. 


Iowa.—State v. Rthl, 8 Iowa 447. 


Kan.—Fairbank v> Fairbank, 139 P. 
1011, 92 Kan. 45 [reh den 141 P. 297, 
92 Kan. 492]. 


La.—State v. Bradford, 114 So. 83, 
164 La. 423. 


Md.—Fletcher v. Elosser, 94 A. 776, 
ae Md. 244; Green v. Ford, 35 Md. 
82. 


Minn.—Merriam v. 
620, 26 Minn. 384. 


Mo.—State v. Hamilton, 55 Mo. 520; 
a porn, v. The Dr. Franklin, 14 Mo. 
63. 


U.S.—Hauck v. Frey, 


Ames, 4 N.W. 


N.Y.—Carlson v. Peterson, 135 N.Y. 
S. 116, 150 App.Div. 525; Tager v. Hal- 
pern, 118 N.Y.S. 952, 134 App.Div. 264; 
pe ee v. Stebbins, 19 N.Y.Super. 


N.C.—State v. Sessoms, 102 S.E. 194, 
179 N.C. 717; McDonald v. McLendon, 
91 S.E. 1017, 173 N.C. 172; In re Abee’s 
Will, 59 S.E. 700, 146 N.C. 273; State 
v. Weaver, 35 N.C. 491; Barton v. 
Morphis, 15 N.C. 240. 


Tex.—Roach v. State, 41 Tex. 261; 
Jenn v. Spencer, 32 Tex. 657. 


[a] Circumstances peculiar to each 
case must, to some extent, control. 
Fontan ft v. The Dr. Franklin, 14 Mo. 


[b] Rule applied to: (1) Civil 
causes. Hauck v. Frey, 228 F.. 779; 
McBride v. Sullivan, 45 So. 902, 155 
Ala. 166; Louisville, ete. R. Co. v. 
Barker, 11 So. 453, 96 Ala. 435; Ander- 
son Transfer Co. v. Fuller, 51 N.E. 
251, 174 Ill. 221 [aff 73 Ill.App. 48]: 
Luka v. Behn, 225 Ill.App. 105; Nixon 
V.f Beard, 12.N.E..131,; 111, Ind. 137: 
Fairbank v. Fairbank, 139 P. 1011, 
92 Kan. 45 [reh den 141 P. 297, 92 Kan. 
492]; Fletcher v. Elosser, 94 A. 776, 
126 Md. 244; Green v. Ford, 35 Ma. 
82; Merriam v. Ames, 4 N.W. 620, 
26 Minn. 384; Atchison v. The Dr. 
Franklin, 14 Mo. 68; Carlson v. Peter- 
son, 135 N.Y.S. 116, 150 App.Div. 525% 
Tager v. Halpern, 118 N.Y.S. 952, 134 
App.Div. 264; Treadwell v. Stebbins, 
19 N.Y.Super. 538; McDonald v. Mc- 
Lendony 9125S. 01%» 1734 IN: Ou alT2s 
In re Abee’s Will, 59 S.E. 700, 146 N.C. 
273;. Barton v. Morphis, 15 N.C. 240; 
Jenn v. Spencer, 32 Tex. 657. (2) 
Criminal proceedings. Bradley v. 
State, 58 So. 95, 3 Ala.App. 212; People 
v. Moan, 4 P. 545, 65 Cal. 582; Hauser 
ve People, 71 N.E. 416, 210 Ill. 253: 
Zimmerman vy. State,“130 N.B. 235, 190 
Ind. 537; State v. Ruhl, 8 Iowa 447- 
State v. Bradford, 114 So. 83, 164 La’ 
423; State v. Hamilton, 55 Mo. 520: 
State y. Sessons, 102 S.E. 194,179 N.C’ 
717; State v. Weaver, 35 N.C. 491: 
Roach y. State, 41 Tex. 251. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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appeal in the absence of any abuse of diseretion.®® 


[§ 774] b. Particular Purposes.*® 
of the general rules,®° a party is not entitled as a 
matter of right to recall a witness in order to pre- 
pare a bill of exceptions,®! or for the purpose of im- 
peaching the witness,°? or of settling the testimony 
given by the witness when previously testifying,®® or 
of examining as to new matter,®* so that the trial 
court may either permit®® or refuse to permit®® a re- 


88. See Appeal and Error § 2800; 
Criminal Law § 3583. 


89. Recalling witness after Tre- 
freshing memory see supra § 742. 


90. See supra § 773. 

91. State v. Ruhl, 8 Iowa 447. 
92. See infra § 1030. 

93. State v. Ruhl, 8 Iowa 447. 


94 U. S. v. Wilson, 28 F.Cas.No. 
16,730, Baldw. 78 [certified questions 
answered 7 Pet. 150, 8 L.Ed. 640]; 
Jenkins v. State, 50 So. 582, 58 Fla. 
62; Coker v. Hayes, 16 Fla. 368. 


New matter by witness recalled to 
correct or explain his evidence as 
hoe for new trial see New Trial § 
185 


$5. See cases infra this note. 


[a] Recall to correct previous tes- 
timony.—(1) The text rule has been 


held. Lapp v. Pennsylvania R. Co., 
51 F.(2d) 477; Rhodes v. Lowry, 54 
Ala. 4; People v. Finley, 259 P. 1019, 


85 Cal.App. 670; Brannen y. State, 114 
So. 429, 94 Fla. 656; 
gia R. Co. v. Duffey, 42 S.E. 510, 116 
Ga. 346; Chicago City R. Co. v. Walsh, 
136 Ill.App. 73; Stillson v. State, 
(Ind.) 184 N.E. 260; Miller v. Hart- 
ford F. Ins. Co., 29 N.W. 411, 70 Iowa 
704; Ulrich v. Commonwealth, 205 S. 
WV2.586, 181 Ky. 519:: State vy. Car- 
Jander, 103 So. 755, 158 La. 244; Dunn 
v. Pipes, 20 La.Ann. 276; Blake v. Stod- 
dard, 107 Mass. 111; Erickson v. Mil- 
Waukee: “CUG!- “RCO.  S38tINuWeros, 9s 


Mich. 414; Moses v. Ela, 43 N.H. 557, 
of Am... 1757 \Ricev. Rice; (N:3.Cb.) 
23 A. 946; Wiser v. Parkway Baking 


Co.7137 A. 797, 289 Pa. 565;° Cherokee 
Packet Co. v. Hilson, 31 S:W.,737, 95 
Fenn, =i? 
SAV vem» UO. Dex. Wise 
277 S.W..1095, 102 TPex.Cr. 231; 
er v. Citizens’ Gas & Oil Co., 76 S.E. 
845, 71 W.Va. 417, Ann.Cas.1914C 341. 
(2) The rule of separation of witnesses 
has no bearing on the question of the 
right of a party to recall a witness 
to the stand after 
examined and after he has conferred 
with counsel for the party so reintro- 
ducing him. Central of Georgia R. Co. 
v. Duffey, 42 S.E. 510, 116 Ga. 346. 
(3) Even though on the stand to cor- 
rect his previous testimony, the wit- 
ness may not be recalled as to the 
subject matter of his testimony, with- 
out leave of the court. Ordronaux v. 
Helie, 3 Sandf.Ch. (N.Y.) 512. (4) Sep- 
aration of witnesses in general see 
Trial §§ 127-136. 


[b] Recall to explain previous tes- 
timony.—(1) Collins v. Johnson, 6 F. 
Cas.No. 8,015a,,Hempst. 279; Jesse v. 
State, 20 Ga. 156; Jones v. Western & 
A. R. Co., 99 S.E. 388, 23 Ga.App. 725; 
Corker v. Sperling, 68 S.B. 557, 8 Ga. 
App. 100; Hughes v. Greider, 190 N. 
Ww. 420, 194 Iowa 726; Snowden v. 
State, 106 A. 5, 133 Md. 624; Piehl v. 
Piehl, 101 N.W. 628, 138 Mich, Dalian 
Sittate v. Reed, 1 S.W. 225, 89 Mo. 168; 
Rugenstein v. Ottenheimer, 140 P. 747, 
70 Or. 600; Clements v. State, 294 S, 
Wineod9, 106 Tex.Cr. 628. See Nor- 
ris v. State, (Tex.Cr.) 64 S.W. 1044 
(dictum). (2) It is immaterial that 


Central of Geor-| 


he has once been, 
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call for the specified purpose, and its decision ean- 


not be reviewed by an appellate court, in the absence 


In application 


the witness recalled consulted with 
counsel about the case before he was 
recalled. Jones v. Western & A. R. 
Co., 99 S.E. 888, 23 Ga.App. 725. (3) 
Explanation of former statements or 
testimony generally see supra § 772. 


[ec] Recall to identify another wit- 
ness.—Farina v. Commonwealth, 298 
S.W. 385, 221 Ky. 148. 


[d] Recall to prove matter inad. 
vertently omitted.—Chicago City R. 
Co. v. Carroll, 68 N.E. 1087, 306. Tl. 
318 [aff 102 ily App. 202]; Bldridge Vv. 
Com., 54 S.W. 10, 21 Ky... 1087; State 
v. Duncan, 8 Rob. (la.) 562; Freleigh 
v. State, 8 Mo. 606; Powell v. State, 
3% S.W. 322, 36° Tex.Cr. 3775. Brown-v. 
Giles AraC PAs ee Bers WO 7 
os 1127 (rule limited to civil cas- 
es). 


[e] Recall to repeat former testi- 
mony.—(1) The text rule has been 
held (Corker yv. Sperling, 68 S.E. 557, 
8 Ga.App. 100; Fuerstenberg v. Kram, 
(Mo.App.) 249 S.W. 1438. See Jen- 
kins v. State, 50 So. 582, 58 Fla. 62, 66 
[quot Coker v. Hayes, 16 Fla. 368] 
[both dictum]), (2), and in one juris- 
diction ‘this is th'e statutory rule 
(Campbell v. State, 42 Tex. 591; Wa- 
ters v. State, 192 S.w. 778, 80 Tex.Cr. 
573; Upton v. State, 88 S.W. 212, 48 
Tex.Cr. 289), (3) By virtue of which 
the court must instruct the witness 
to make his statements as nearly as 
he can in the language used on his 
original examination (Campbell v. 
State, supra). (4) It is not enough to 
justify such recall that the counsel 
disagree as to the previous testimony. 
Lister v. State, 3 Tex.App. 17. (5) 
The practice of recalling a witness for 
such purpose is dangerous and should 
be allowed, if at all, with great cau- 
tion, and never with a witness whose 
fairness lies under any grounds of 


euspielon, Bigelow v. Young, 30 Ga. 
121. 
[f] Recall to give additional state. 


ment as to previous testimony.—Peo- 
ple v. Blume, 178 N.E. 48, 345 Ill. 524; 
State v. Brooks, 165 N.W. 194, 181 
Iowa 874; Eby v. Travelers’ Ins. Co., 
Loree Conn., 102 A. 209, 258 Pa. 
3) ’ 


[g] Recall to examine into new 
matter.—U. S. v. Wilson, 28 F.Cas.No. 
16,730, Baldw. 78 [certified questions 
answered 7 Pet. 150, 8 L.Ed. 640]; 
Birmingham R., etc., Co. v. Ellard, 
Ol SOs 1266, Loo Ala. 433; Wallace v. 
State, 28 Ark. 531s Jenkins v. State, 
50 So. 582, 58 Fla. 368; Coker v. 
Hayes, 16 Fla, 368; Boggs v. Turner, 
141 S.W. 420, 145 Ky. 833; Rucker v. 
Heddings, 7 Mo, 115; Curren v. Con- 
nery, 5 Binn. (Pa.) 488; Continental 
Gin Co. v. Gardner, (Tex.Civ.App.) 248 
S.W. 92; Norris v. State, (Tex.Cr.) 
64 S.W. 1044. See Collins v. Johnson, 
6 F.Cas.No. 3,015a, Hempst. 279 (dic- 
tum). Compare Com. v. Webster, 5 
Cush. (Mass.) 295, 52 Am.D. 711 (hold- 
ing that a witness should be examined 
as to all points of inquiry and should 
not be examined in part at one stage 
and again later). 


[h] Recall to state some new point 
not before considered.—(1) Witcher v. 
State, 102 So. 491, 20 Ala.App, 401; 


of an abuse of diseretion.®7 


[§ 775] c. Time for Recalling. The trial court 
may, in its discretion, permit a witness to be re- 
called after the case has been closed.°® 


[§ 776] d. Scope of Examination. 
limit the scope of the examination of a recalled wit- 
ness,°® and the examination must be limited to the 


The court may 


Colombo v. State, 78 A. 595, 25 Del. 
28 [aff 75 A. 616, 24 Del. 96]; State v. 
Scott, 24 La.Ann. 161; Roberts & Mor- 
itz v. Fickler, 76 Pa.Super. 237; Pier- 
son v. State, 18 Tex.App. 524. See 
Collins v. Johnson, 6 F.Cas.No. 3,- 
015a, Hempst. 279 (dictum). (2) An 
agreement by the parties cannot af- 
fect this rule. Pierson v. State, su- 
pra. 


96. See cases infra this note. 


[a] Recall to correct previous tes- 
timony.—Faust v. U. S., 16 S.Ct. 1112, 
163 U.S. 452, 41 L.Ed. 224; State v. 
Nauert, 6 Mo.App. 596. 


[b] Recall to corroborate another’s 
testimony.—Dykes v. State, 115 So. 
767, 22 Ala.App. 364; Powell v. Kan- 
sas City Rys. Co., (Mo.) 226 S.W. 916. 


[ec] Recall to explain previous tes- 
timony.—People v. Ryan, 92 P. 853, 


152 Cal. 364; State v. Rorabacher, 19 
Iowa 154; Meakim v. Anderson, 11 
Barb. (N.Y.) 215. 

{d] Recall to have testimony, in- 


advertently omitted, taken down.— 
Jesse v. State, 20 Ga. 156. 


[e] Recall as to matters already 
covered by other testimony.—(1) The 
text rule has been held. Phcenix Ins. 
Co. v. Moog, 78 Ala. 284, 56 Am.R. 31; 
Bonnet v. Gladfelt, 24 Ill.App. 533 
[aff 11 N.B. 250, 120 Ill. 166]; White 
v. Bailey, 10 Mich. 155; Atchison v. 
The Dr. Franklin, 14. Mo. 63; Hughes 
v. Mulvey, 3 N.Y.Super: 92; 
Fogleman, 79 S.H. 879, 164 N.C. 458; 
Hixson v. Rabe, 18 Ohio Cir.Ct.N.S. 
569. 2) Where counsel disagree as 
to testimony, it is for the jury to re- 
quest that the witness be recalled. 
Wilson v. State, 38 S.W. 624, 37 Tex. 
Cr. 37%3_ [atl 3bSIWiiieo0 set Mex Gr: 
373, and rev on other grounds 39 S.W. 
373, 37 Dex:Cry3 73k 


{f] Recall as to new matter.—(1) 
The text rule has been held as to re- 
call to examine’ into new matter. 
Johnson v. Rhodes, 56 So. 489, 62 Fla. 
220; Waters v. State, 192 Siw. 778, 
80 Tex.Cr. 573. (2) So, where a wit- 
ness had testified for the state, and 
been impeached by defendant, the lat- 
ter could not introduce original de- 
fensive testimony through him by 
calling him and refusing to vouch for 
him as a witness, as if defendant de- 
sired such witness’ testimony he 
should have put him on the stand as 
any other witness testifying original- 
ly on his behalf. Williams v. State, 
87 S.W. 1155, 48 ‘TexiCr: 325. 


[g] Recall as to some point not be- 
fore considered.—Mississippi, etc, R. 
Co. v. Gill, 5 So. 393, 66 Miss. 39. 


97. See Appeal and Error § 2800; 
Criminal Law § 3583. 


98. People v.. Reilly, 63 N.Y.S. 18, 
49 App.Div. 218, 14 N.Y.Cr. 458 [att 
59 N.E. 1128, 164 N.Y. 600]; Keller 
v. Alexander, 58 S.W. 637, 24 Tex.Civ. 
App. 186. 


99. St. Louis, etc., R. Co. v. Vance, 
Ud aera) Kan. App. 565; Waters v. 
State, 192 S.W. 778, 80 Tex.Cr, Sitios 


[a] Thus, in a prosecution for 
murder, where, after retirement, the 


State v. ° 
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matters concerning which leave to reéxamine the wit- 
The scope and limits of the 
examination on reeall are within the discretion of the 


ness has been granted. 


trial court.? 


[§ 777] 15. Examination after Use of Deposition. 
While it has been said that anciently neither party 
could again examine a witness whose deposition has 
been used in evidence,* the fact that the deposition 
of a witness has been used in evidence* does not 
preclude his being examined orally,® as to matters not 
brought out in the deposition,® by the party against 


jury disagreed as to testimony of a 
witness, and wrote out interrogatories 
to be asked him, the court could only 
limit examination or answer of the 
witness to the jury’s question as to 
his former testimony, and could not 
inhibit the witness from repeating 
testimony in reply toa query. Waters 
v. State, 192 S.W. 778, 80 Tex.Cr. 573. 


pe SOVietcvs Ws Sir i Ct. Cling ous 


2. Brown v. Harriot, 80 A. 479, 81 
N.J.Law 484. 


8. Illinois, ete., Canal v. Adler, 49 
LES 


4 See Depositions §§ 342-374. 
- 5. Del.—Hatfield v. Perry, 4 Del. 
463. 
Tll.—Illinois, ete., Canal v. Adler, 49 
Le Sahil, 
Ky.—Asher y. Beckner, 41 S.W. 35, 
19 Ky.L. 521: 


Mass.—Hodgkins vy. Pearson, 16 
Gray 384. 
Mich.—People v. Keefer, 61 N.W. 


338, 103 Mich. 83. 


N.H.—Lapointe v. Berlin Mills Co., 
W3) A. 406, 73° N.B., 294. 


N.Y.—Misland v. Boynton, 79 N.Y. 
630 mem [aff 14 Hun 625]; Berdell v. 
_Berdell, 27 Hun 24, 63 How.Pr. 339, 2 
INEYAC ive rOCrg. Loon HetaNe Civic roc. 
11; In re Van Ness’ Will, 139 N.Y.S. 
485, 78 Misc. 592, 9 Mills’Surr. 545. 


N.C.—Tilghman v. Seaboard Air 
Line R. Co., 83 S.E. 315, 167 N.C. 163 
[rev on other grounds 35 S.Ct. 653, 237 
U.S. 499, 59 L.Ed. 1069]. 


Tenn.—Continental Nat. Bank v. 
Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374. 


Wis.—Thayer v. Gallup, 13 Wis. 539. 


Compare State v. Kring, 74 Mo. 612 
[rev on other grounds 2 S.Ct. 443, 107 
U.S. 221, 27 L.Ed. 506] (where, by 
agreement, the deposition of a wit- 
ness was read as his testimony, it was 
said obiter dictum that the witness 
could not afterward be introduced as 
a witness). 


{a] Discretion of trial judge.—lIt 
is within the discretion of a trial 
judge to permit a witness to be ex- 
amined orally, although his deposi- 
tion has been read. Tilghman v. Sea- 
board Air Line R. Co., 83 S.E. 315, 167 
N.C. 163 [rev on other grounds 35 S.Ct. 
653, 237 U.S. 499, 59 L.Ed. 1069]. 


[b] Under rule of court, providing 
that, after a witness has been dis- 
missed from the stand, he cannot be 
recalled without the permission of the 
court on an application for that pur- 
pose and good cause shown, a witness 
whose deposition has been used in 
evidence has no absolute right to tes- 
tify further. Lapointe v. Berlin Mills 
Co., 73 A. 406, 75 .N.H. 294. 


[c] Question as to whether state- 
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whom his deposition was taken or used." 


[§ 778] 16. Examination of Adverse Party or 
Witness as on Cross-Examination.* 


In the absence’ 


‘of statutes as to examination as if on cross-examina- 


witness had made a deposition, in 
which she averred that she could not 
tell the place of her seduction, and 
the deposition had been admitted in 
evidence, the question whether she, 
in the deposition, made such an aver- 
ment, was properly excluded by the 
court. People v. Keefer, 61 N.W. 338, 
103 Mich. 83. 


6. Hatfield v. Perry, 4 Del. 463; 
Berdell v. Berdell, 27 Hun 24, 63 How. 
ore SO ote Ni ts CLV. LOC. NO Ono MINES: 
Civ.Proe. 11; Continental Nat. Bank 
v. Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374. 


{a] Discretion of trial judge.— 
Whether a party may introduce the 
deposition of a@‘witness in evidence 
and then question the witness as to 
matter not covered by the deposition 
is largely within the discretion of the 
trial judge. Continental Nat. Bank v. 
Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374. 


7. Illinois, etc.¢ Canal v. Adler, 49 
Ill. 311; Bradley v. Geiselman, 17 Ill. 
Sil rink’ wv. Potter,’ 17 pts 405%) 


Hodgkins v. Pearson, 16 Gray (Mass.) 
384; In re Van Ness’ Will, 139 N.Y.S. 
485, 78 Misc. 592, 9 Mills Surr. 545; 
Thayer v. Gallup, 13 Wis. 539. 


[a] Failure to cross-examine,— 
Where the opposite party failed to 
attend the taking of the deposition 
and then to cross-examine the wit- 
ness, he should not be permitted to 
cross-examine such witness later. 
eis etce., Canal v. Adler, 49 Ill. 
311. 


[b] In Tennessee, under Act (1817) 
§ 3, authorizing the adverse party, if 
he should wish the deponent to be ex- 
amined in open court, to have him 
subpcenaed, the adverse party may ex- 
amine the witness in open court 
Ford v. Ford, 11 Humphr. 89. 


[ec] Restriction of examination to 
rebuttal.—Where the presiding judge 
has admitted a deposition instead of 
the oral testimony of the witness, 
under St. (1839) ¢ 107 § 1, no excep- 
tion lies to the restriction of any sub- 
sequent examination of the witness 
to such facts as would tend to rebut 
the evidence of the party calling him. 
Beene v. Pearson, 16 Gray (Mass.) 
384. 


8. Calling husband or wife as ad- 
verse witness as if on cross-examina- 
tion see supra §§ 182, 200. 


Conformity and nonconformity in 
federal court to state practice as to 
examination of adverse party as on 
cross-examination see Federal Courts 
§ 141. 


Right to call adverse party as wit- 
ness in general see supra § 13. 


9. See supra § 273. 


10. De Ford v. Green, 40 A. 1120, 
15 Del. 316. 


11. See statutory provisions; and 


ment made in deposition.—Where a!cases infra this note. 


tion, where enabling statutes have rendered a party 
a competent witness,® calling an adverse party as a 
witness has the effect of giving him credit, and such: 
party may not be examined as if on cross-examina- 
tion.1° In some jurisdictions statutes permit a party 
to call an adverse party or witness for examination 
as on cross-examination.1+ Such statutes do not ap-. 


. 


[a] In federal courts (1) since 
state statutes as to examination of an 
adverse party as if on cross-examina- 
tion apply to trials in federal courts 
sitting in such stdtes (Kay v. Fed- 
eral Rubber Co., 60 F.(2d) 454), (2) 
a bankrupt may b@ called for such 
examination in bankruptcy proceed- 
ings, where a statute of the state in 
which the court is sitting provides 
for examination of the adverse party 
as if on cross-examination (Kay v. 
Federal Rubber Co., supra). (3) Ap- 
plication of such state statutes to 
trials in federal courts sitting in such 
states see Federal Courts § 141. (4) 
Where, in a suit to restrain a corpo- 
ration from engaging in business in 
competition with complainant, he 
needed to call certain defendants ad- 
versely interested in the corporation, 
he was entitled to cross-examine them 
as adverse witnesses and would not 
be bound by their statements. Fer- 
ee v. Prame, 206 F. 278, 124 C.C.A. 
342, 


[b] In Arizona Civ. Code (1913) 
par 1680, providing for cross-examina- 
tion of an adverse party, is a modifi- 
cation of the common-law rules of 
evidence. Lally v. Cash, 164 P. 443, 
18 Ariz. 574. « 


[ce] In California (1) Code Civ. 
Proc. § 2055 should be construed so 
as to accomplish the object of the 
legislature (Smellie v. Southern Pac. 
Co., 299 P. 529, 212 Cal. 540), (2) since 
it is remedial in character (Smellie 
v. Southern Pac. Co., -supra). (3) 
Construction of remedial statutes 
generally so as to accomplish object 
of legislature see Statutes § 657 text 
and note 88. 


[d] In Colorado (1) the term 
“trial” in Comp. L...(1921) § 6570, re- 
lating to examination of an adverse 
party as if under cross-examination, 
does not include the taking of a depo- 
sition before a notary public (Taylor 
v. Briggs, 18 P.(2d) 452, 92 Colo. 119 
[foll Jones v. Cutting, 18 P.(2d) 454, 
92 Colo. 123]), (2) in view of the gen- 
eral definition of the term as an ex- 
amination before a competent tribu- 
nal, according to the laws of the land, 
of the facts put in issue in a cause, 
for the purpose of determining such 
issue (Taylor v. Briggs, supra [foll 
Jones v. Cutting, supra]) (3) and the 
fact that a notary public is not a 
tribunal (Taylor v. Briggs, supra [foll 
Jones v. Cutting, supra]). (4) Defi- 
nition of “trial’’ in general see Trial 
§ 1 note 14 [a] (1). (5) Notary pub- 
lic as not tribunal see Notaries § 26 
text and note 838. (6) The statute is 
remedial. Taylor y. Briggs, supra 
{foll Jones v. Cutting, supra]. (7) 
It does not abridge the right of a par- 
ty under the common-law rules or 
ordinary statutory rtles as to cross- 
examination. Taylor v. Briggs, su- 
pra [foll Jones v. Cutting, supra]. 


[e] In Michigan the statutory 
right to call the opposite party for 
cross-examination should be invoked 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 778] 
ply to criminal proceedings.*? 
Purpose. 


The purpose of such statutes has been 
said to be to enable a litigant to call his adversary 
without making him his own witness and elicit from 
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him, if possible, material facts within his knowl- 


sparingly in a divorce action. Ham- 
mond v. Hammond, 208 N.W. 428, 234 
Mich. 444. 


{f] In Minnesota (1) since a bas- 
tardy proceeding is a civil action 
(State v. Jeffrey, 247 N.W. 692, 188 
Minn. 476), (2) such proceeding is 
within Gen. St. (1923) § 9816 (State 
v. Jeffrey, supra). (3) Bastardy pro- 
ceeding as civil action see Bastards 
§ 57. (4) Since the term ‘‘proceeding”’ 
includes every step taken in a civil 
action except the pleadings (Strom v. 
Montana Cent. R. Co., 84 N.W. 46, 81 
Minn. 346), (5) and remedial statutes 
are to be construed liberally (Strom 
v. Montana Cent. R. Co., supra), (6) 
and statutes are to be so construed 
that effect will be given to all provi- 
sions (Strom v. Montana Cent. R. Co., 
supra), (7) Gen. St. (1894) § 5659, 
providing for the examination of an 
adverse party to the record of any 
civil action or proceeding as if under 
eross-examination, applies not only to 
the trial of any civil action involv- 
ing an issue of fact, but also to any 
proceeding involving such an issue, 
which the parties, as a matter of 
right, are entitled to have heard on 
oral testimony (Strom v. Montana 
Cent. R. Co., supra); (8) but a party 
is not entitled, as a matter of right, 
to have a motion involving an issue 
of fact heard on oral testimony, and 
to call his adversary for cross-exam- 
ination, and ordinarily such testimony 
ought not to be received on the hear- 
ing of such motion (Strom v. Mon- 
tana Cent. R. Co., supra), (9) although 
the trial court in exceptional cases 
may, in its discretion, permit, on the 
hearing of a motion, the examination 
of an adverse party, under the stat- 
ute. as if under cross-examination 
(Strom v. Montana Cent. R. Co., su- 
pra). (10) ‘Proceeding’ as including 
every step in civil action except plead- 
ings. see Actions § 32 text and note 
74. (11) Liberal construction as to 
remedial statutes see Statutes § 657 
text and note 86. (12) Construction 
to give effect to entire statute in 
general see Statutes § 595. (13) The 
effect of Gen. L. (1885) c 193 was to 
compel such adverse party to undergo 
examination, as well as cross-exam- 
ination, at the hands of the opposi- 
tion, if desired. In re Brown’s Will, 
35 N.W. 726, 38 Minn. 112. 


{g] In New Hampshire, in view 
of Pub. St. c 224 § 15, a party has the 
right te call an adverse party as a 
witness and subject him to cross- 
examination as to matters in issue. 
Connecticut River Power Co. v. Dick- 
inson, 74 -A. 585, .75, N.H. 353. 


fh] In North Dakota (1) the only 
effect of Comp. L. (1913) § 7879 is 
to permit an adverse party to be ex- 
amined as if under cross-examination, 
and to remove from the party calling 
him a sponsorship that would prevent 
him from rebutting the testimony. 
Whipple v. First Nat. Bank, 224 N.W. 
297, 57 N.D. 844. (2) Since a bastardy 
proceeding is a civil action (State v. 
McKay, 211 N.W. 435, 54 N.D. 801), 
(3) a defendant may be called as an 
adverse witness as if on cross-exam- 
ination, under such statutory provi- 
sion (State v. McKay, supra). (4) 
Bastardy proceeding as civil action 
see Bastards § 57. 


fi] In Ohio the effect of Rev. St. § 

5243, providing that a party may be 

examined as if under cross-examina- 
, 


| 


tion, at the instance of the adverse 
party, either orally or by deposition, 
as any other witness, but the party 
calling for such examination shall not 
be concluded thereby, but may rebut 
it by counter testimony, is to author- 
ize a party to call the adverse party 
and cross-examine him in the ordi- 
nary way. Simon y. Mooney, 22 Ohio 
Cir-Ct. 1271, 12 Ohio: Cir.Dec., 73. 


{ij] In Pennsylvania (1) the words 
“in any civil proceeding,” in Act May 
23, 1887 § 7, relative to calling ad- 
verse parties as if under cross-ex- 
amination, apply to actions in tres- 
pass for negligence. Vogeley v. Hay, 
86 Pa.Super. 266. (2) Act May 23, 
1887 (P. L. p 158), as amended by Act 
March 30, 1911 (PB. L. p.35; St. [1920] 
§ 21863) § 1, by virtue of which a 
party who has not been called as a 
witness in his own behalf may be put 
on the, stand by his opponent and be 
compelled to testify as under cross- 
examination, is a wise provision, aid- 
ing in the administration of justice. 
Greenfield v. City of Philadelphia, 127 
A. 768, 282 Pa. 344. 


[k] In South Dakota (1) since the 
term ‘“‘proceeding” in Rev. Code (1919) 
§ 2714, providing that a party to the 
record of any civil action or proceed- 
ing may be examined as a witness at 
the instance of the adverse party as 
if under cross-examination, includes 
a contest in the probate court to the 
probate of a will (In re Olson’s Estate, 
223 N.W. 41, 54 S.D. 184), (2) the pro- 
ponent, a party to the record, is sub- 
ject to being so called and examined 
(In re Olson’s Estate, supra). 3) 
Contest in probate court to probate of 
a will as a proceeding see Wills § 629. 
(4) Defendant in a disbarment pro- 
ceeding may be called for cross-ex- 
amination as an adverse witness un- 
der the provisions of Rev. Code (1919) 
§ 2714 (In re Morrison, 178 N.W. 732, 
43 S.D. 185), (5) since such proceed- 
ing is of a civil, and not a criminal, 
nature (In re Morrison, supra). (6) 
Nature of disbarment proceeding see 
Attorney and Client § 64. 


{1] In Vermont, where a defend- 
ant calls plaintiff as a witness under 
Pub. St. 1596, he does not thereby 
make him his witness. Mears v. 
Daniels, 78 A. 737, 84 Vt. 91. 


12. See cases infra this note. 


[a] In Minnesota (1) since a con- 
tempt proceeding directed against the 
dignity and authority of the court is 
in the nature of a criminal proceeding 
(State v. District Court of Blue Barth 
County, 175 N.W. 908, 144 Minn. 326), 
(2) and should conform as nearly as 
possible to proceedings in criminal] 
cases (State v. District Court of Blue 
Barth County, supra), (3) and consti- 
tutions provide that no person shall 
be compelled, in any criminal case, to 
be a witness against himself (State 
v. District Court of Blue Earth Coun- 
ty, supra), (4) a defendant in such 
criminal contempt proceeding cannot 
be called by the state for examina- 
tion under Gen. St. (1913) § 8377 
(State v. District Court of Blue Earth 
County, supra). (5) Contempt pro- 
ceeding as in nature of criminal pro- 
ceeding see Contempt § 81 text and 
note 88. (6) Rule that contempt pro- 
ceeding should conform to proceed- 
ings in criminal cases see Contempt 
§ 81 text and note 89. (7) Constitu- 
tional provisions against _ self-in- 
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crimination see infra §§ 871-876. 


[b] In Pennsylvania (1) the right 
to call witnesses as if under cross-. 
examination, as provided by P. L. p 
160 (Act May 23,'1887 § 7), 1s con- 
fined to civil proceedings (Com. v. 
Dyminski, 79 Pa.Super. 499), (2) and 
a prosecutor in a criminal case may 
not be called by defendant as on, 
cross-examination (Com. v. Dyminski, 
supra). 


13. See cases infra this note. 
[a] In California Code Civ. Proc. 
§ 2055 was intended to temper the 


rigor of the existing rule that while 
a party might call an adverse party 
as a witness, he was obliged to call 
him as his own witness and was 
bound by his testimony in the same 
manner and to the same extent as he 
was by calling other witnesses. 
Smellie v. Southern Pac. Co., 299 P. 
529, 212 Cal. 540. 


[b] In Michigan the purpose of 
Comp. L. (1915) § 12554 is to level 
former technical rules and to get at 
the facts in issue. Waller v. Sloan, 
196 N.W. 347, 225 Mich. 600. 


[c] In Minnesota (1) the object 
or purpose of Gen. St. (1923) § 9816 is 
that a litigant may call the adverse 
party without making him his own 
witness and elicit from him, if pos- 
sible, material facts within his knowl- 
edge. State v. Jeffrey, 247 N.W. 692, 
188 Minn. 476. (2) The purpose of 
Gen. St. (1894) § 5659 was to permit 
a party to call his adversary at the 
trial without making him his witness, 
and elicit from him, if possible, ma- 
terial facts within his knowledge, by 
a cross-examination precisely as if he 
had already been examined on his 
own behalf in chief. Suter v. Page, 
67 N.W. 67, 64 Minn. 444. (3) The ob- 
ject of Gen. L. (1885) ¢c 193 was to au- 
thorize an adversary to be examined, 
unprotected by the well-known rules 
of evidence. In re Brown’s Will, 35 
N.W. 726, 38 Minn. 112. 


{d] In South Dakota (1) the pur- 
pose of Rev. Code (1919) § 2714 is to 
enable a party to call an adverse wit- 
ness to probe for information that he 
does not have, and to ascertain wheth- 
er the party so calied has knowledge 
of any facts bearing on the subject 
of inquiry which the party calling 
him does not know of. In re Olson’s 
Estate, 223 N.W. 41, 54 S.D. 184. (2) 
The purpose of L. (1909) c 72 was to 
permit an adverse party to be called 
as a witness to prove, or to be in- 
terrogated concerning, facts material 
to the case of the party calling him. 
Hauff & Stormo v. South Dakota Cent. 
Ry. Co., 147 N.W. 986, 990, 34 S.D. 183 
{quot Langford v. Issenbuth, 134 N. 
W. 889, 28 S.D. 451]. 


_ Conclusiveness of evidence on party 
introducing it see Evidence § 1793. 


14. See cases infra this note. 


[a] In Arizona an adverse interest 
is the test of the right to cross-exam- 
ine a party under Civ. Code (1913) 
par 1680. Lally v. Cash, 164 P. 443, 
18 Ariz. 574. 


[b] In California a party has no 
right to call a codefendant as an ad- 
verse witness under Code Civ. Proc. 
§ 2055; Dohrman v. J. B. Roof, Inc., 
291 P. 879, 108 Cal.App. 456. 


[ec] In Colorado, if a party called 
as an adverse witness under Rev. St. 
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against,15 or opposing a recovery by,?® such party, | or a person for 


(1908) § 7284 appears not to be ad- 
verse, he should not be deemed within 
the statute. Western Investment & 
Land Co. v. First Nat. Bank, 172 P. 


6, 64 Colo. 387. 
far in Delaware Rev. Code 
Amendm. 652 refers to a party ad- 


verse in interest as well as adverse 
in his position on the record of the 
Suit. Rice v. Pennypacker, 10 Del. 
279 [aff 5 Del.Ch. 33]. 


{e] In Idaho mere status as party 
to the record adverse to the party 
calling him as witness is sufficient to 
qualify a party as witness for exam- 
ination under Comp. St. § 8035. Bar- 
ton v. Dyer, 220 P. 488, 38 Idaho 1. 


[f] In Massachusetts (1) an actu- 
ary of a defendant corporation is not 
an adverse party within the meaning 
of the term in Rev. L. c 175 § 22, con- 
ferring on either party to a suit the 
right to call and cross-examine his 
adversary. Reed v. Mattapan Deposit, 
etc., Co., 84 N.E. 469, 198 Mass. 306. 
(2) A beneficiary under a will, not 
made a party, but represented by an 
attorney at the hearing of a contest, 
cannot be examined as an adverse 
party as if on cross-examination. Old 
Colony Trust Co. v. Wallace, 98 N.E. 
1035, 212 Mass. 335. 


[g] In Minnesota (1) a party who 
is called as a witness under Gen. St. 
(1913) § 88377 must not only be a par- 
ty to the record, but must have an 
actual personal interest in the contro- 
versy, as distinguished from a mere 
nominal interest (In re Simmons’ Hs- 
tate, 194 N.W. 330, 156 Minn. 144; In 
re Bannon’s Will, 162 N.W. 515, 136 
Minn. 408), (2) and the party calling 
him must be an adversary, in the 
sense of one not maintaining the same 
issue (In re Bannon’s Will, supra). 
(3) Hence a proponent of a will, who 
is also the executor, cannot be called 
by the contestants for such examina- 
tion (In re Bannon’s Will, supra) (4) 
unless also a beneficiary (In re Sim- 
mons’ Hstate, supra). (5) The stat- 
ute does not apply in the case of a 
proceeding to appoint a guardian of 
the property of an alleged incompetent 
(In re Wood, 163 N.W. 297, 137 Minn. 
252; In re Prokosch’s Guardianship, 
151 N.W. 130, 128 Minn. 324), . (6) 
since the proceeding is not adversary 
in character (In re Wood, supra; In re 
Prokosch’s Guardianship, supra). (7) 
Proceeding to appoint guardian of al- 
leged incompetent see Insane Persons 
§§ 248-267. 


[h] In Pennsylvania (1) a county 
eommissioner is not a party to the 
record with personal interest adverse 
to plaintiff within Act March 30, 1911 
(e535; 23, Pub. St. $9381) Jior=- 
dan v. Clearfield County, 164 A. 98, 
107 Pa.Super. 441. (2) Under the, act 
of May 23, 1887, permitting the call- 
ing as for cross-examination of any 
person whose interest is adverse to 
the party calling him as witness, a 
person whose adverse interest is not 
involved in the question in issue can- 
not be called. Cohen v. Salsberg, 17 
Pa.Super. 286. (8) The interest of 
the person called must be involved 
in the event of the suit, in the sense 
that, by operation of the judgment 
there entered, either a legal right or 
liability of the witness will be acquir- 
ed, lost, or materially affected. 
Dinger v. Friedman, 123 A. 641, 279 
Pa. 8. (4) It is “adverse interest,” 
and not adverse testimony, that dis- 
qualifies a witness. Dinger v. Fried- 
man, supra. (5) The adverse inter- 
est must be such as would be pro- 
moted by the success of the adversary 


of the party calling him. Dinger v. 
Friedman, supra; Cohen v. Salsberg, 
supra. (6) In determining the char- 
acter of the interest of the witness, 
the substantialities of the situation, 
and not mere technical reasoning, 
eontrol (Dinger v. Friedman, supra), 
(7) and if the substantialities of the 
situation, not mere technical reasons, 
show that the interest of a witness 
would be promoted more by the suc- 
cess of the party calling him than by 
that of the other side, his interest is 
not “adverse” so as to permit cross- 
examination by the party calling him 
(Dinger v. Friedman, supra). (8) 
Thus the interest of an alleged part- 
ner of defendants sued on a contract 
alleged to have been executed by the 
former for the partnership is not “ad- 
verse” to plaintiff calling such part- 
ner as a witness so as to permit plain- 
tiff to cross-examine him, especially 
as to matters otherwise unavailable to 
plaintiff, it being to the material ad- 
vantage of both to establish the al- 
leged partnership. Dinger v. Fried- 
man, supra. (9) On an issue to try 
the ownership of goods alleged to 
have been sold to one creditor in fraud 
of others, the seller is not a party 
whose interest is adverse to the credi- 
tor, within the meaning of P. L. p 158 
(Witness Act [1887]. §.7),,and so can- 
not be called.” ‘Krall v. Doutrich, 3 
Pa.Dist. 12. (10) Neither can the exe- 
cution deféndant be called on the trial 
of a claim to goods seized under exe- 
cution. Cohen v. Salsberg, supra; 
Medalis v. Weimer & Co., 8 Pa.Dist. 
454, 22 Pa.Co. 91 [foll Unangst v. 
Goodyear India-Rubber Glove Mfg. 
Cop, 21,,A. 499, 1410 Pal 127-11) Une 
der Act (1869) § 2, providing that a 
party to the record of any civil pro- 
ceeding, in law or equity, may be ex- 
amined as for cross-examination, a 
legal plaintiff may be so examined. 
Harris v. Berry, 7 Pa.Co. 239. (12) 
An administratrix, defendant in a 
suit, cannot be called as an adverse 
party as if for cross-examination by 
the opposite side under the act of 
April 15, 1869 (William Penn Bldg., 
ete.,, Assoc. v..Mayer, 2 Montz.Co. 
41), (13) but she may be called as an 
adverse party as if for cross-examina- 
tion under the act of March 27, 1865 
(William Penn Bldg., ete., Assoc. v. 
Mayer, supra), (14) unless plaintiffs 
have coupled with their bill in equity, 
as regards her, interrogatories for 
discovery, in which case she cannot 
be compelled to testify orally (Wil- 
liam Penn Bldg., etc., Assoc. v. Mayer, 
supra). 


[i] In Virginia (1) Code (1904) § 
3351 permits the examination of a 
witness shown to be adverse or hos- 
tile to the party introducing him, al- 
though without an adverse interest. 
Murphy’s Hotel v. Cuddy’s Adm’r, 97 
S.E.- 794, 124. Via. +207... (2), Thus; in 
an action against a hotel company 
for the death of a guest, caught be- 
tween the floor and an elevator, the 
operator of the elevator may be called 
by plaintiff as an adverse witness, and 
examined according to rules applica- 
ble to examination and contradiction 
of such a witness, the operator hav- 
ing been adverse or hostile, although 
without adverse interest. Murphy’s 
Hotel v. Cuddy’s Adm’r, supra. 


{j] In Wyoming (1) the test of a 
party’s right to call for a cross-ex- 


amination record party, beneficial 
party, or assignor, officer, agent or 
employee, under Rev. St. (1931) § 


89-1705, is whether the person so call- 
ed is adverse in a material and rele- 
vant sense to the party calling him. 


ne 
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whose immediate benefit the action 


Huber v. Thomas, 19 P.(2d) 1042; 
State Bank of Wheatland v. Bagley 
Bros., 11 P.(2d) 572, 44 Wyo. 244 [reh 
den 13 P.(2d) 564, 44 Wyo. 456]. (2) 
Whenever it appears that a supposed- 
ly adverse party is in fact friendly to 
the party calling him for cross-exam- 
ination, cross-examination should not 
be permitted. Huber v. Thomas, su- 
pra. (3) Whether the party called 
for cross-examination is in fact 
friendly to the party calling him rests 
in the sound discretion of the trial 


judge. Huber v. Thomas, supra. 
15. See vases infra this note. 
[a] Im Colorado (1) a party plain- 


tiff may be called by defendant for 
examination as an adverse party as if 
on cross-examination, under Comp. L. 
(1921) § 6570, in spite of the fact that 
ordinarily he would be excluded as a 
witness under Comp: L. (1921) § 6556 
because of defendant’s status as ad- 
ministrator of a deceased person. 
Reiter’ vy. Pollard, 225 P.. 222, 75) Colo. 
203. (2) Statutory exclusion of par- 
ty adverse to administrator or repre- 
sentative of deceased person see su- 
pra § 299. 


[b] In Minnesota, in a village 
election contest, contestees alleged to 
have voted illegally may be called as 
adverse parties for cross-examina- 
tion. Hanson v. Village of Adrian, 
148 N.W. 276, 126 Minn. 298. 


{c] In Pennsylvania, when plain- 
tiff refuses to present aay evidence, 
defendant cannot call him and com- 
pel him to testify as on cross-exam- 
ination. Brandt v. Chester, etc, R. 
Co:,,.8 Pa Dist, 583. 


16. See cases infra this note. 


[a] In California (1) a person 
named as defendant of record may be 
called as an adverse witness under 
Code Civ. Proc. § 2053, even though 
not served with process and had made 
no appearance in the action. Dohr- 
man'v. J. B. Roof, Inc., 291 P. 879, 108 
Cal.App. 456. (2) Under such statu- 
tory provision, aS amended by St. 
(1917) p 58, in a will contest a party 
may be permitted to examine an 
executor and beneficiary, an adverse 
party, aS on cross-examination even 
though he had not opposed contest, 
and as an heir he would receive more 
property on setting aside the will 
than under it, and where his testi- 
mony elicited would have been ad- 
missible under the general rules of 
evidence. In re McDonald’s Estate, 
215 P. 545, 191 Cal. 161; 


{b] In Colorado (1) while ordi- 
narily a party, called as an adverse 
witness under Rev. St. (1908) § 7284, 
will be rejected as such witness if he 
has suffered default (Western Invest- 
ment & Land Co. v. First Nat. Bank, 
172 P. 6, 64 Colo. 37), (2) whether or 
not he will be allowed as a witness 
depends on the discretion of the trial 
court (Western Investment & Land 
Co. v. First Nat. Bank, supra). (3) 
However, it has been held that a de- 
faulting defendant is a party to the 
record within the statute. "Western 
Investment & Land Co. v. First Nat. 
Bank, supra. 


[c]_ In Idaho (1) Comp. St. § 7936, 
providing that parties or assignors of 
parties, to a proceeding or action, or 
persons in whose behalf an action or 
proceeding is proseg@uted against an 
executor or administrator, on a claim 
or demand against the estate of a de- 
ceased person, cannot be witnesses as 
to any matter of fact occurring before 
the death of such deceased person, 
does not prevent a party plaintiff 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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was brought or defended.!” 


Officers, agents, or employees of adverse party. 
While in some jurisdictions statutes expressly per- 


from calling a defendant executor for 
examination under Comp. St. § 8035 
(Barton v. Dyer, 220 P. 488, 38 Idaho 
1), (2) since it was not intended to 
prevent an executor or administrator 
from being called as a witness in 
support of a plaintiff's claim (Bar- 
ton v. Dyer, supra). (3) Applicabil- 
ity of statute as to executor or admin- 
istrator being called as witness in 
support of plaintiff's claim see supra 
§ 300. (4) A locomotive engineer, an 
employee of defendant, is not a party 
to the record so as to be subject to 
examination under Sess. L. (1909) p 
334 . Burrow v. Idaho & W. N. 
R. R., 1385 P. 888, 24 Idaho 652. 


[d] Im Louisiana, under Act (1908) 
No. 126, one defendant cannot call for 
eross-examination his codefendant. 
Driefus v. Levy, (App.) 140 So. 259. 


[e] In Minnesota (1) under Gen. 
St. (1923) § 9816, a nominal party who 
made no appearance and was party to 
no issue and had no actual pecuniary 
interest in the controversy in the 
pleadings should not be permitted to 
be called as an adverse witness as if 
on cross-examination. Loring v. 
Swanson, 230 N.W. 277, 180 Minn. 104. 
(2) Where one of the defendants, a 
proper party to an action, did not an- 
Swer, plaintiff did not have the right, 
under Rev. L. (1905) § 4662, to call 
him for cross-examination. Bernick 
v. McClure, 119 N.W. 247, 107 Minn. 
9. (3) Where defendant, liable on 
the same contract with the codefend- 
ant, defaults, the defaulting defend- 
ant may be called for cross-examina- 
tion, under Comp. L. (1913) § 7870, 
being a party to the record. Sturgeon 
v. Hanson, 245 N.W. 481, 62 N.D. 720. 
(4) The calling of a defendant in de- 
fault of answer in cross-examination 
under statute is not prejudicial as to 
codefendants. Adams v. Farmers’ 
State Bank of Olivia, 222 N.W. 576, 
176 Minn. 108. (5) However, a par- 
ty who has answered and assumed to 
defend may be called for such ex- 
amination. Sohns v. M. B. Hubbard 
Grocery Co., 203 N.W. 782, 163 Minn. 
187. (6) <A plaintiff cannot call a 
defendant for cross-examination, un- 
der Rev. L. (1905) § 4662, who did not 
answer. Bernick v. McClure, 119 N.W. 
247, 107-Minn. 9. (7) So, under Gen. 
St. (1894) § 5659, a defendant who is 
in default and has not appeared or 
answered may not be examined as if 
on cross-examination (Suter v. Page, 
67 N.W. 67, 64 Minn. 444), (8) since 
the statute must be given a reason- 
able construction in accord with its 
manifest purpose (Suter v. Page, 
supra), (9) and the purpose of such 
statutory provision was to permit a 
party to call his adversary at the trial 
without making him his own witness, 
and elicit from him, if possible, ma- 
terial facts within his knowledge, by 
a cross-examination precisely as if 
he had already been examined on his 
own behalf in chief (Suter v. Page, 
supra), (10) although a party for 
whose benefit the action was prose- 
cuted is within Gen. St. (1894) § 5659 
even if in default (Charles P. Kellogg 
Co. v. Holm, 85 N.W. 159, 82 Minn. 
416; Pipestone County Bank v. Ward, 
83 N.W. 991, 81 Minn. 263), (11) as 
where an action was commenced to 
rescind a sale and obtain possession 
of certain goods claimed to have been 
purchased by means of false represen- 
tations as to the purchaser's financial 
standing, and, before the time to an- 
Swer. expired, the purchaser filed a 
petition in bankruptcy in the United 
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States district court, and did not ap- 
pear or answer, but the receiver in 
bankruptcy appeared and, defended, 
the purchaser might be called for- 
eross-examination, under the statute, 
as one to be benefited by the action be- 
ing defended (Charles P. Kellogg Co. 
v. Holm, supra). (12) Purpose of 
statute see supra text and note 13. 


[f] In North Dakota (1) a foreman 
in charge of work carried on by a 
partnership is not a party to the rec- 
ord within the law authorizing the 
calling of an adverse party as if un- 
der cross-examination. Acker v. Jar- 
dine, 226 N.W. 488, 58 N.D. 430. (2) 
One of two codefendants may be 
called by plaintiff for examination 
under such statute. Whipple v. First 


Nat. Bank, 224 N.W. 297, 57 N.D. 
844, 
[g] In Ohio (1) a scrivener who, 


as executor, is a party may be called 
for cross-examination under Gen. 
Code § 11497. Chaney v. Coulter, 29 
Ohio C.A. 177. (2) A defendant in 
a civil action, who files no pleading or 
answer and makes no defense, may be 
called by plaintiff for cross-exam- 
ination. Middletown Lumber Co. v. 
Martin, 10 Ohio App. 188. 


{h] In Wisconsin (1) whether a 
defendant may be examined as an 
adverse party as if on cross-examin- 
ation, under St. (1921) § 4068, does not 
depend on his mental attitude, his 
prejudice, or his sympathy. Town of 
Knox v. Sandquist, 197 N.W. 733, 184 
Wis. 104. (2) So, in an action by a 
town against the treasurer and sSure- 
ty on a bond to recover money em- 
bezzled, the town treasurer, as de- 
fendant, may be examined, under St. 
(1921) § 4068, notwithstanding he was 
friendly to plaintiff and desired a re- 
covery by it against the surety. 
Town of Knox v. Sandquist, supra. 
(3) The reason why an adverse party 
may be examined as provided in St. 
(1898) § 4068, declaring that any par- 
ty to the record in any civil action 
may be examined on the trial of any 
such action as if under cross-examin- 
ation, at the instance of the adverse’ 
party or parties or any of them, and 
for that purpose may be compelled, 
in the same manner and subject to 
the same rules for examination as any 
other witness, to testify, but the par- 
ty calling for such examination shall 
not be concluded thereby and may re- 
but the evidence given thereon by 
counter or impeaching testimony, is 
that there is every reason to believe 
that his prejudice or bias, if -he has 
any, will be in his own favor and 
against the party calling him, and 
hence leading questions may be put to 
him as on cross-examination. Moore 
v. May, 94 N.W. 45, 117 Wis. 192. (4) 
Nonanswering defendants do not come 
within the reason for the statutory 
rule, and are not subject to such ex- 
amination. Moorev. May, supra. (5) 
Where plaintiff's assignor of a con- 
tract for the sale of land sued on was 
made a defendant with the purchaser, 
and admitted the facts alleged in the 
complaint, which facts the purchaser 
denied, he was an “adverse party”’ as 
to the purchaser, and was therefore 
subject to cross-examination as such, 
under St. (1898) § 4068, by the pur- 
chaser. O’Day v. Meyers, 133 N.W. 
695, 147 Wis. 549. (6) However, 
where such vendor assigned his con- 
tract to plaintiff, in a suit thereon 
against the vendee, in which the ven- 
dor was joined as a party defendant, 
and admitted the facts alleged in the 


which are parties,!* other statutory provisions relat- 
ing to the matter under discussion have been held 


complaint, his interest was not ad- 
verse to plaintiff, and hence plaintiff 
could not cross-examine him as an 
adverse party, under St. (1898) § 
4068. O’Day v. Meyers, supra. 

[i] In Wyoming a defendant sur- 


wiving partner, whose only pleading 


was to admit all of plaintiff’s claims 
in an action to foreclose mortgages 
which the widow of the deceased part- 
ner defended for the partnership, in- 
dividually and as executrix, is not an 
“adverse party,” so that plaintiff 
could call him for cross-examination, 
under) Rev. St. (193i) Vso" S9= 1705. 
State Bank of Wheatland v. Bagley 
Bros., 11 P.(2d) 572, 44 Wyo. 244 [reh 
den 13 P.(2d) 564, 44 Wyo. 456]. 


17. See cases infra this note. 


_[a] In Idaho a locomotive en- 
gineer, an employee of defendant, is 
not a person for whose i: .mediate 
benefit such action or proceeding is 
prosecuted or defended, so as to be 
subject to examination under Sess. 
L. (1909) p 334 § 1. Burrow v. Idaho 
& W. N. R. R., 135 P. 838, 24 Idaho 
652. 


{[b] In North Dakota, in an action 
against a partnership, a foreman in 
charge of partnership work is not 
a person for whose immediate benefit 
the action is defended, within the 
meaning of Comp. L. (1913) § 7870. 
Saree Jardine, 226 N.W. 483, 58 N. 
D. 430. 


[ce]. In Pennsylvania a defendant 
may call as for cross-examination a 
witness who, although not a party to 
the record, was practically a partner 
of plaintiff, and a person for whose 
immediate benefit the action was de- 


fended. Hunt v. Donahoe, 57 Pa. 
Super. 373. 

18. See statutory provisions; and 
cases infra this note. 

[a] In Colorado (1) the term 


“managing agent” in Comp. L. (1921) 
§ 6570, providing that the superintend- 
ent or managing agents of any cor- 
poration, which is a party to the 
record, may be called by the adverse 
party and interrogated as if under 
cross-examination, was not intended 
to be limited to one general manager 
(London Guarantee & Accident Co. v. 
Officer, 242 P. 989, 78 Colo. 441), (2) 
and includes the president of a cor- 
poration which was the general un- 
derwriting agent for an insurance 
company (London Guarantee & Acci- 
dent Co. v. Officer, supra). 


{b] Im Idaho L. (1909) p 334 § 1, 
which specifies when an adverse party 
may be examined as if under cross- 
examination, does not authorize such 
examination of defendant’s locomo- 
tive engineer in an action for the 
wrongful death of plaintiff’s decedent 
in a crossing accident. Burrow v. 


Idaho .& W. N. R. R., 135 P. 838, 24 
Idaho 652. 
[ec] Im Mlinois the fact that the 


vice-president of the adverse party 
corporation has been cross-examined 
does not preclude the right again to 
call and examine him under Municipal 
Court Act, § 33, providing that any 
officer of any corporation which is a 
party to a suit in the municipal court 
may be examined upon the trial by 
the adverse party as if under cross- 
examination. Frank Prox Co. v. 
Bryan, 162 Ill.App. 381. 


{d] In Louisiana a person who had 
ceased to represent plaintiff corpora- 
tion in his official capacity could not 
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not to apply to officers, agents, or employees of the 


adverse party.?® 
Claim of right. 


be called to testify as on cross-ex- 
amination. Pine Hills v. Lehmann, 
126 So. 209, 169 La. 888. 


[e] In Michigan (1) in an action 
for fatal injuries to a roofer who fell 
through a snow covered skylight, un- 
der Comp. L. (1915) § 12554, defend- 
ant employer’s brother in charge of 
the work as foreman might have been 
called as a witness for cross-exam- 
ination. Jonescu v. Orlich, 175 N.W. 
174, 208 Mich. 89. (2) Where a wit- 
ness was defendant’s agent, plaintiff 
was entitled to call him for cross- 
examination under Pub. Acts (1909) 
No. 307. National Coal Co. v. Cincin- 
nati Gas, Coke, Coal & Mining Co., 
132 N.W. 88, 168 Mich. 198. (3) Un- 
der such statute, in an action against 
a street railroad, it was not neces- 
sary that an exemployee called as a 
witness should have been an actor in, 
or directly connected with, the hap- 
pening out of which the suit grew. 
Walter-v. Detroit, J. & C. Ry.; 158 N. 
W. 154, 191 Mich. 667. (4) It applies 
to regular agents and servants of 
either party without qualification 
(Houseman v. Karicofe, 167 N.W. 964, 
201 Mich. 420), (5) including a regu- 
lar servant not employed concerning 
the subject matter in question 
(Houseman v. Karicofe, supra), (6) 
and other persons who may have been 
acting temporarily as agents or serv- 
ants for either party in respect of 
matters out of which the litigation 
grew (Houseman v. Karicofe, supra). 


(f] In Minnesota (1) while Gen. 
St. (1923) § 9816 is a remedial statute, 
and hence is to be construed with rea- 
sonable liberality (Johnson v. Chicago 
& N. W. Ry. Co., 220 NW. 602,175 
Minn. 197), (2) an employee of a cor- 
poration, party to the action, may be 
called as a witness under such statute, 
if still in a responsible position al- 
though one lower than that held at the 
time involved in the examination 
(Johnson vy. Chicago & N. W. Ry. Co., 
supra), (3) but it has been intimated 
that he could not be so called if at 
the time of the trial he had been de- 
moted to a very inferior position, such 
as ordinary laborer (Johnson vy. Chi- 
cago & N. W. Ry. Co., supra). (4) 
However, the fact that the witness 
was an officer of the adverse party at 
the time of the transaction, but not 
at the time of the trial, gives no right 
to call him for cross-examination. 
First State Bank of Ely v. Seliskar, 
211 N.W, 163, 269 Minn, 321.  (5)) A 
section foreman of defendant corpora- 
tion properly may be called for cross- 
examination in an action against a 
railroad for injuries to a_ section 
laborer, under Gen. St. Cane ie 9816. 
Garedpy v. Chicago, M. St. a deel, 
Co., 223 N.W. 605, 176 Minn. 331 [aff 
226 N.W. 948, 178 "Minn. 620 (cert den 
50) iS Ot 1246; 1281 WS.) 7295 74. dy 
1145)j.. G6). IL a former” officer of 


a corporation is called as a witness’ 


for such examination, plaintiff will 
be deemed to make him its own wit- 
ness. Feyen Const. Co. v. Reliance 
Brick Co., 201 N.W. 926, 161 Minn. 
437. (7) The right given by Gen. 
St. (1913) § (837.7 (Rev. I. :£1905]| § 
4662) is to be determined as the situ- 
ation is at the time of the trial (Snell- 
ing State Bank v. Clasen, 157 N.W. 
643, 132 Minn. 404), (8) so that a per- 
son who was an officer at the time of 
the transaction, but not at the time of 
the triai?, cannot be called for such 


The right to examine an adverse 
party under such statutes ordinarily must be claim- 
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ed in advance of the examination.?° 


The foundation necessary to show that the matters 


examination (Snelling State Bank v. 
Clasen, supra). (9) Officers of a 
bank in the hands of the commission- 
er of banks for liquidation may be 
called for cross-examination under 


statute. Adams v. Farmers’ State 
Bank, of. Olivia, 222 .N'W. 576, 176 
Minn. 108. (10) The motorman of a 


street car is not a managing agent of 
the company, within the meaning of 
the statute. Moore v. St. Paul City 
Ry. Co., 162 N.W. 298, 1386 Minn. 315. 
(11) The engineer of a train cannot 
be called, for cross-examination un- 


der Gen. St. (1913) § 8377. May v. 
Chicago, M. &.St: .P., Ry.,,Co.;.180 .N. 
W. 218, 147 Minn. 310. (12) Gen. St. 


(1894) § 5659, providing that the di- 
rectors, officers, superintendent, or 
managing agent of a corporation 
which is a party to the action may be 
called by the opposing party for cross- 
examination, applies to any Officer, 
agent, or superintendent having the 
actual supervision or control of the 
work or act of the corporation in- 
volved in the case, whether his rank 
be that of general officer.or not (Ben- 
nett v. HE. W..Backus Lumber Co., 79 
N.W. 682, 77 Minn. 198), (13) since the 
statute is remedial, and hence is to 
be liberally construed (Bennett v. E. 
W. Backus Lumber Co., supra). (14) 
Liberal construction as to remedial 
statutes see Statutes § 657 text and 
note 86. 


[g] In North Dakota (1) Comp. L. 
(1913) § 7870 includes, where a cor- 
poration is a party, a director, officer, 
superintendent, or managing agent 
thereof. Acker vy. Jardine, 226 N.W. 
483, 58 N.D. 430. See Hunder v. Rind- 
laub, 287 N.W. 915, 61 N.D. 389 (dic- 
tum). (2) In an action against a 
partnership, a foreman in charge of 
the partnership work is not a super- 
intendent or managing agent of a cor- 
poration within the meaning of the 
statutory provision. Acker v. Jardine, 
supra. (3) A person who for years 
has been in the employ of a corpora- 
tion, a party to the action, as operator, 
station agent, trainmaster, live-stock 
agent, transfer freight agent, assist- 
ant superintendent, and general agent, 
and who, at the time of the trial, was 
general agent for such corporation, is 
a managing agent within the meaning 
of the statute. Knapp v. Minneapolis, 
St Pii& (Se iS MS Rys) Co:, 56aiNo Wi, 
1019, 338 N.D. 291. (4) One directing 
business affairs of a corporation in ac- 
cordance with the policy adopted by 
its governing board, and having 
charge and supervision of the princi- 
pal office and custody and control of 
books and records, is a “managing 
agent’ within the statute. Huether v. 
McCaull-Dinsmore Co., 204 N.W. 614, 
52 N.D. 721. (5) The right to cross- 
examine an adverse party at the trial, 
under Comp. L. (1913) §§ 7863, 7870, 
must be determined as of the time of 
the trial (Jacobson vy. National Tea 
Co., 200 N.W. 910, 51 N.D. 889), (6) 
as otherwise the anomalous situation 
would be presented where a plaintiff 
might be permitted to cross-examine 
a former agent of defendant, without 
being concluded by his testimony, al- 
though such agent, at the time of 
the trial, had left the employ of de- 
fendant and become connected with 
plaintiff (Jacobson v. National Tea 
Co., supra). (7) The fact that the pro- 
posed witness was a managing agent 
at the time of the occurrences inquired 
about is not controlling. Jacobson y. 


inquired of may not otherwise readily be established 
is within the discretion of the trial court.?* 


National Tea Co., supra. (8) When, 
at the time of the trial, he is no longer 
connected with the adverse party to 
the party calling him, he cannot be 
called. Jacobson v. National Tea Co., 
supra. 


{h] In Pennsylvania (1) a county 
commissioner is not a director or oth- 
er officer of a corporation, joint stock, 
or other association which is a party 
to the record, within the meaning of 
Acts Mareh.30s91011" (Pe ep cost 28) 
Pub. St. § 381). Jordan v. Clearfield 
County, 164 A. 98, 107 Pa.Super. 441. 
(2). A superintendent of a manufac- 
turing plant whois simply an em- 
ployee charged with overseeing the 
making of powdersin the plant cannot 
be called as a witness for examina- 
tion under such statutory provision. 
Amsterdam v. E. I. Dupont de Ne- 
mours Powder Co., 62 Pa.Super. 314. 
(3) The cashier of a bank is an 
“officer’’ within Act March 30, 1911 (P. 
ly. p 35), so that he may be required to 
testify as on cross-examination. 
Manor Nat. Bank v. Lowery, 89 A. 
678, 242 Pa. 559. (4) Rule under 
earlier statutes see infra note 19 [b]. 


[i] In South Dakota, under Rev. 
Code (1919) § 2714, a president of 
plaintiff bank may be called by de- 
fendant as an adverse witness, and ex- 
amined as if under cross-examination. 
Jerke v. Delmont State Bank, 223 N. 
W. 585, 54 S.D. 446, 72 A.L.R. 7 [mod 
216 N.W. 362, 51 S.D. 623]. 


{j] In Washington a motorman of 
a street car which injured an intend- 
ing passenger could be examined as 
an adverse witness when known to be 
adverse to the party calling him. 
Switzer v. City of Seattle, 294 P. 225, 
159 Wash. 540 [mod on other grounds 
298 P. 347]. 


[k] In Wisconsin a local manager 
of a mill is not a general managing 
agent, within Rev. St. (1898) § 4068, 
providing that a general managing 
agent of a private corporation, when 
a party to an action, may be examined 
on the trial, as if on cross-examina- 
tion, at the instance of the adverse 
party. Kreider v. Wisconsin River 
He etc., Co., 86 N.W. 662, 110 Wis. 


19. See cases infra this note. 


[a] Im Ohio Rev. St. § 5243 does 
not apply to an agent or employee of 
the adverse party. Whistler v. Cow- 
an, 26 Ohio Cir.Ct. 511 [aff 70 Ohio 
St. 514]. 


[b] In Pennsylvania an employee, 
who is neither a party nor a person 
having a legal interest in the pending 
suit, cannot be called as if on cross- 
examination. . Callary  v. Easton 
Transit Co., 39 A. 813, 185 Pa. 176. 
But see cases supra note 18 [h]. 


20. See case infra this note. 


[a] In Michigan, in a suit against 
a street railroad, failure of plaintiff's 
counsel to announce his claim to ex- 
amine the motorman of the car which 
injured plaintiff as on cross-examina- 
tion, under Pub. Acts (1909) No. 307, 
before or when the witness was put 
on the stand, did not waive the right, 
where only preliminary questions had 
been asked when the announcement 
was made. Walter v. Detroit, J. & C. 
Ry. Co., 157 N.W. 414, 191 Mich. 181. 


21. See case infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Conditions precedent. The litigant calling the ad- 
verse party need not state what is expected to be 
nor is it a eondition precedent that he 
shall have made out a prima facie case.** 


proved ;”° 


Time for examination. 


case proper is reached.** 


fa] In Idaho, in an examination 
under Comp. St. § 8035, the founda- 
tion necessary to show that the mat- 
ters inquired of may not otherwise 
readily be established is within the 
discretion of the trial court. Lessman 
v. Auschustigui, 215 P. 460, 37 Idaho 


12%: 
22. See cases infra this note. 
{a] In South Dakota (1) a party 


who calls his adversary as a witness, 
under Rev. Code (1919) § 2714, need 
not show what is expected to be 
proved (In re Olson’s Estate, 223 N.W. 
41, 54 S.D. 184), (2) since to require 
such a showing would defeat the 
purpose of the statutory provision (In 
re Olson’s Estate, supra). (3) Pur- 
pose of statutory provision see supra 
text and note 13. 


23. See case infra this note. 


[a] Im Idaho, in an examination 
of an adverse party as if for cross- 
examination, under Comp. St. § 8035, 
the party calling the witness need not 
have made out a prima facie case as 
a condition precedent to calling the 
adverse party. Lessman v. Anschus- 


tigui, 215 P. 460, 37 Idaho 127. 
24. See cases infra this note. 
[a] In Idaho the time when the 


opposing party may be called for ex- 
amination, under Comp. St. § 8035, is 
within the discretion of the trial 
court. Lessman v. Anschustigui, 215 
P. 460, 37 Idaho 127. 


[b] In Minnesota (1) while the 
method to be pursued under Gen. St. 
(1894) § 5659 rests in the reasonable 
discretion of the court (Jones v. Brad- 
ford, 82 N.W. 651, 79 Minn. 396), (2) 
the most natural and logical way 
woulda be to reserve the examination 
of the witness by the opposite party 
until his case proper is reached 
(Jones v. Bradford, supra). 


[ec] In Missouri (1) Rev. St. (1919) 
§ 5412, relating to examination of an 
adverse party as if on cross-examina- 
tion, does not purport to change the 
order of the introduction of evidence 
in a civil action or proceeding or al- 
low to a party the right and privilege 
of calling an adverse party at a time 
inconsistent with the orderly proce- 
dure of the trial at that time. Meyers 
v. Drake, 24 S.W.(2d) 116, 324 Mo. 
612. (2) In accordance with the gen- 
eral rule that the order of evidence 
both as to the examination of the par- 
ticular witness and the general course 
of the trial is within the discretion of 
the court (Meyers v. Drake, supra), 
(3) the question of allowing the call- 
ing of an adverse party, under Rev. 
St. (1919) § 5412, at a particular time 
is within the discretion of the trial 
court (Meyers v. Drake, supra). (4) 
Discretion of trial court as to conduct 
of trial see Trial § 171. 


{d] In Washington (1) the time 
for examining an adverse party as if 
on cross-examination, under Reming- 
ton Code § 1225, is when the case of 
the party calling the witness is 
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Ordinarily the time for a 
party so to examine his adversary is when his own 
An applieation for an. or- 
der compelling the party to appear‘personally at the 
trial for such examination under statute is not time- 
ly when made before the trial and before any at- 
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sition.?° 


judge’s 


other witness.?§ 


reached. Grist v. Schoenburg, 197 P. 
SLED. Wash. soo wise! Lert i.CilamiGe)) 
The time or stage of the trial when 
such examination may be had is in the 
discretion of the trial court. Grist 
v. Schoenburg, supra. 


25. See case infra this note. 


[a] In BWennessee defendant’s ap- 
plication for an order to compel plain- 
tiff to appear personally at the trial, 
so that he might cross-examine her, 
was properly refused, where such ap- 
plication was made before the trial, 
and before any attempt had been made 
to take her testimony by deposition or 
otherwise. Graham v. McReynolds, 
12 S.W. 547, 88 Tenn. 240, 247. 


26. See cases infra this note. 


[a] In Idaho the extent of the ex- 
amination, under Comp. St. § 8035, is 
within the discretion of the _ trial 
court. ‘Portland Cattle Loan Co. v. 
Gemmell, 242 P. 798, 41 Idaho 756; 
Lessman v. Anschustigui, 215 P. 460, 
37 Idaho 127. 


[b] In Massachusetts the scope of 
cross-examination of a party called 
by an adverse party, under Gen. L. c. 
233 § 22, is largely within the trial 
judge’s discretion. Guinan v. Famous 
Players-Lasky Corporation, 167 N.E. 
235, 267 Mass. 501; Walsh v. Fein- 
stein, 146 N.H. 355, 251 Mass. 109. 


27. Sce cases infra this note. 


[a] In Alabama, in a suit for an 
accounting against a surviving part- 
ner by successors of a deceased part- 
ner, if defendant partner was to be 
examined by his adversaries as to the 
fact of a deal between the partners 
inquired about, he was entitled to 
state the whole truth, constituent 
facts of the deal, and could not be 
confined to a yes or no answer. Mc- 
Kleroy v. Musgrove, 84 So. 280, 203 
Ala. 603. 


[b] In Minnesota (1) where par- 
ties holding intimate domestic rela- 
tions are charged with a conspiracy to 
defraud, great latitude should be al- 
lowed in examination, under Gen. St. 
(1894) § 5659, as to such question. 
Pfefferkorn v. Seefield, 68 N.W. 1072, 
66 Minn. 223. (2) In such an exami- 
nation, under Gen. L. (1885) c 193, any 
question which properly could have 
been asked the witness on ordinary 
examination could be asked him. In 
re Brown’s Will, 35 N.W. 726, 38 Minn. 
112. (3) So a proponent of a will may 
be interrogated by contestants con- 
cerning statements said to have been 
made by him to others concerning the 


mental capacity of deceased. In re 
Brown’s Will, supra. 
[c] In New Hampshire, where 


plaintiff in proceedings to assess dam- 
ages for land taken under the flow- 
age act called defendant as a witness, 
under Pub. St. (1901) c 224 § 15, and 
subjected him to cross-examination, 
and defendant testified that he had 
dealt largely in lands for many years, 
it was competent for him to testify 
as to the extent of his ownership of 


Scope and extent of examination. 
the cross-examination is largely within the trial 
discretion,?® and considerable latitude should 
be allowed in his examination.” 
compelled to testify as fully on all matters material 
to the issue, but not as to irrelevant matters, as any 


[70 C.J.] 609 


tempt has been made to take the testimony by depo- 


The scope of 


The party may be 


Reéxamination. The fact that a party is called by 


land as showing his qualifications de- 
rived from experience to form an opin- 
ion of the value of the real estate tak- 
en. Connecticut River Power Co. v. 
Dickinson, 74 A. 585, 75 N.H. 353. 


{[d] In Pennsylvania (1) leading 
questions may be put to a party called 
for examination, as on cross-examina- 
tion, under Act April 15, 1869 (PB. L. 
p 380), and there may be drawn from 
him any facts or admissions which 
weaken his case or strengthen his ad- 
versary’s. Brubaker’s Adm’r v. Tay- 
lor, 76 Pa. 83. (2) Leading questions 
on cross-examination in general see 
infra § 845. 


[e] In South Dakota (1) greater 
latitude is allowed in cross-examina- 
tion of adverse witnesses, under Rev. 
Code (1919) § 2714, than in the ordi- 
nary cross-examination (First State 
Bank of Wood v. Anderson, 191 N.W. 
339, 46 S.D. 104), (2) since in the 
ordinary cross-examination the exam- 
iner is limited to matters brought out 
on the examination in chief, while in 
cross-examination under the statute 
the examiner may go into any of the 
issues presented by the pleadings 
(First State Bank of Wood v. Ander- 
son, supra). 


[f{] In Washington, in the case of 
an examination of an adverse party, 
under Remington Code § 1225, the par- 
ty calling the witness should be per- 
mitted to make the examination in 
any way it saw fit, so long as the ex- 
amination in any way relates to plain- 
tiff's cause of action or defendant’s 
defense. Repanich v. Columbia & 
Northern Fishing & Packing Co., 237 
P. 1012, 135 Wash. 429. 


28. See cases infra this note. 


{a] In California (1) a motorman 
examined under Code Civ. Proc. § 2055 
may be asked whether he had ever be- 
fore stopped a car in the path of an 
approaching train so as to rebut his 
statement that he was not nervous. 
Little v. Los Angeles Ry. Corporation, 
271 P. 134, 94 Cal.App. 303. (2) In an 
action for breach of marriage prom- 
ise, testimony whether defendant was 
not told by plaintiff that she had reg- 
istered at a hotel as defendant’s wife 
is relevant and proper on cross-exami- 
nation. Belm v. Patrick, 293 P. 847, 
109 Cal.App. 599. (3) On’ the other 
hand, in an action on trade acceptanc- 
es executed for goods purchased, 
cross-examination of the maker called 
as plaintiff's witness whether he had 
a considerable bank balance between 
the date of purchase and the suit 
should not be permitted where the 
pleadings presented no such issue. 
Petroleum Equipment Co. v. Horwitz, 
5 P.(2d) 451, 118 Cal.App. 383. 


[b] In Idaho (1) the cross-exami- 
nation, under Comp. St. § 8035, pro- 
viding’ that a party to the record of 
any civil action or proceeding may be 
examined by the adverse party as if 
under cross-examination, subject to 
the rules applicable to the examina- 
tion of other witnesses, is limited to 
examination as to material issues in 
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his adversary for examination as on ecross-examina- | tion does not preclude his coparties?® or his coun- 


the case (Morton v. Morton Realty 
Conbe2a Pe Lola Al) Tdahor 729), (2) 
since the limitation contained in 
Comp. St. § 8034, providing that the 
opposite party may cross-examine the 
witness as to any facts stated in his 
direct examination or connected there- 
with, and in so doing may put leading 
questions, but if he examine him as to 
other matters such examination is to 
be subject to the same rules as a di- 
rect examination, cannot apply to 
cross-examination under the statute, 
there being no direct examination 
(Morton vy. Morton Realty Co., supra). 
(3) Under Sess. L. (1909) p 334, where 
a witness is called for examination as 
if on cross-examination, he may be 
examined by the party calling him as 
if on cross-examination, subject to the 
rules applicable to the examination of 
other witnesses. Osborn v. Carey, 
132 P. 967, 24 Idaho 158. (4) Where 
plaintiff calls defendant for cross-ex- 
amination, under L. (1909) p 334, he 
eannot make out his case in chief by 
expert opinion evidence secured from 
defendant on such cross-examination. 
Osborn v. Carey, supra. 


[ec] In Michigan (1) since the so- 
ealled orthodox rule, extending the 
right of cross-examination to all 
points material to issues involved and 
not limiting it to matters brought out 
on direct examination, prevails (Wal- 
ler v. Sloan, 196 N.W. 347, 225 Mich. 
600), (2) a plaintiff who called de- 
fendant as a witness for cross-exami- 
nation, under Comp. L. (1915) § 12554, 
giving him the right to “cross-exam- 
ine such witness the same as if he 

- were called by the opposite party,” 
may examine him as to all points ma- 
teria] to the issues involved (Waller 
v. Sloan, supra), (3) and may prove 
his case by such testimony (Waller v. 
Sloan, supra). (4) Rule that cross- 
examination is not limited to matters 
brought out on direct examination see 
infra § 818. (5) In an action for per- 
sonal injuries from being struck by an 
automobile, where plaintiff testified 
that defendant had a clear view of her 
twenty-five feet away, and defendant 
testified that he was not driving faster 
than fourteen miles per hour, in cross- 
examining defendant under statute, 
a question asked him as to the dis- 
tance necessary to stop a car going 
at that rate was material to plain- 
tiff’s case and should have been an- 
swered. Kuitula v. Abbott, 201 N.W. 
186, 229 Mich. 84. (6) So an agent of 
a party may be called for such exami- 
nation and questioned as to his knowl- 
edge of the existence of a skylight 
and the fact that it was concealed by 
snow, in an action for fatal injuries 
to a roofer who fell through such 
snow-covered skylight. Jonescu v. 
Orlich, 175 N.W. 174, 208 Mich. 89. (7) 
However, the statute does not give a 
plaintiff the right to call the opposite 
party for the purpose of inquiring in- 
to his defense. Kuitula v. Abbott, su- 
pra. (8) Under Pub. Acts (1909) No. 
307, in an action for injuries sustain- 
ed in an automobile collision, requir- 
ing defendant on cross-examination 
to answer the question, “your car 
came around there with such force 
that the rear wheel hit Fountain 
street curb, didn’t it?” was not im- 
proper as calling for a _ conclusion. 
Snyder v. Mathison, 163 N.W. 104, 196 
Mich. 378. 


[d] In Minnesota (1) in an action 
for damages for indecent assault, 
plaintiff, before offering proof of as- 
sault, may not inquire of defendant, 
when called for cross-examination un- 
der the statute, as to his conduct to- 


ward others (Nickolay v. Orr, 172 N. 
W. 222, 142 Minn. 346, 6 A.L.R. 1048), 
(2) in view of the general rule that 
the character of a party to an action is 
not a proper subject of inquiry (Nick- 
olay v. Orr, supra). (3) Admissibility 
in civil action of evidence of charac- 
ter in general see Evidence § 561. (4) 
A party called as a witness, under 
Gen. St. (1894) § 5659, may be exam- 
ined as fully on all matters material 
to the issue as any other witness. 
Pfefferkorn v. Seefield, 68 N.W. 1072, 
66 Minn. 223. 


fe] In New Jersey an officer of 
plaintiff corporation may be asked as 
to previous statements under oath, 
where the purpose of the question is 
not impeachment but is merely to 
bring out the facts of the previous 
testimony. Public Nat. Bank of New 
York v. Patriotic Ins. Co. of America, 
144 A. 566, 105 N.J.Law 477. 


[f] In North Dakota (1) Comp. L. 
(1913) § 7870, permitting an adverse 
party to be called and examined as 
on cross-examination, was intended 
to permit a party to an action to call 
the adverse party for examination as 
regards some pertinent fact involved 
in the controversy. Hunder v. Rind- 
laub, 237 N.W. 915, 61 N.D. 389. (2) 
It was not intended to permit a party 
to an action to call an adverse party 
as an expert, examine him as such un- 
der the rules of cross-examination, 
and yet not be bound by the testi- 
mony. Hunder vy. Rindlaub, supra. 
(3) However, this rule is applied to 
cases where the witness is called as 
an expert to answer on an assumption 
of the truth of certain facts hypo- 
thetically stated (Sax Motor Co. v. 
Belfield Farmers’ Union Elevator Co., 
245 N.W. 488, 489, 62 N.D. 727 [dist 
Hunder v. Rindlaub, supra]), (4) and 
does not apply where the inquiry was 
as to a matter of fact ascertainable 
from other sources of evidence (Sax 
Motor Co. v. Belfield Farmers’ Union 
Elevator Co., supra), (5) aS where de- 
fendant is examined regarding the 
value of property which he claims as 
owner (Harnden y. Mischel, 246 N.W. 
646). (6) Nor was it intended to 
change the order of proceedings in an 
action or reverse the order of proof. 
Hunder v. Rindlaub, supra. 


{g] In Pennsylvania, where the 
“managing director” of a corporation 
which was sued on a contract was 
called by plaintiffs as under cross-ex- 
amination, defendant could bring out 
the limits of his authority. Long v. 
Lehigh Coal & Navigation Co. of New 
England, 140 A. 871, 292 Pa. 164. 


[h] In South Dakota (1) a party 
called_aS an adverse witness, under 
Rev. Code (1919) § 2714, may be ex- 
amined with reference to any and all 
material matters. Jerke vy. Delmont 
State Bank, 223 N.W. 585, 54 S.D. 
446, 72 A.L.R. 7 [mod 216 N.W. 362, 
51 S.D. 623]. (2) Defendant, in a suit 
on a note in which the defense was 
payment, had the right to cross-ex- 
amine plaintiff as to payments, where 
such is the issue. (3) L. (1909) c 72, 
authorizing examination of the ad- 
verse party as on cross-examination, 
was not intended to affect the compe- 
tency of witnesses, order of trial, nor 
the rule forbidding a party to make 
out his case by cross-examining the 
witness of the adverse party. Lang- 
ford v. Issenhuth, 134 N.W. 889, 28 
S.D. 451. (4) Under such statutory 
provision, an adverse party may be ex- 
amined as on cross-examination fully 
and minutely with reference to the 


whole case. Hauff & Stormo v. South 
Dakota Cent. Ry. Co., 147 N.W. 986, 


34 S.D. 183; Langford v. Issenhuth, 
supra. 
[i] In Vermont (1) while, under 


Pub. St. 1596, a party has a right to 
examine an adverse party under the 
rules applicable to the cross-examl- 
nation of witnesses (Davis v. Dunn, 
98 A. 81,°90 Vt. 253, Ann.Cas.1918D 
994), (2) he cannot examine him as 
to an X-ray photograph not verified 
or authenticated -by some_evidence 
other than itself (Davis v. Dunn, su- 
pra), (3) stnce it was inadmissible as 
evidence until verified (Davis v. Dunn, 
supra). (4) Necessity of verification 
of X-ray photographs by other proof 
see Evidence § 1118 text and note 56. 
(5) Questions whether an_ autoist 
knew fire department regulations and 
the law of right of sway at an inter- 
section cannot be asked where not per- 


tinent to issues of the autoist’s 
knowledge. Stone v. Wood, 157 A. 829, 
104 Vt. 105. (6) Ina mortgagee’s ac- 


tion against the mortgagor for con- 
version of mortgaged property, the 
mortgagor, having been called by the 
mortgagee as a witness and having 
testified that an officer had asked him 
for the mortgaged property, was 
properly asked why he had not shown 
the property to the officer, since such 
examination was proper cross-exami- 
nation, and since plaintiff, having de- 
fendant as a witness, had the right to 
question him as in cross-examination. 
pagece v. Fletcher, 115 A. 502, 95 Vt. 


[j] In Washington (1) under Rem- 
ington Code (1915) § 1225, the vendor, 
in a purchaser’s action for fraudulent 
representations, is entitled to examine 
the purchaser as an adverse party as 
to any fact, either directly or indi- 
rectly, in issue. Eyers v. Burbank 
Co., 166 -P:,656, 97) Wash. 220) ..(2)) Tf 
the adverse party (or person standing 
in the stead of the adverse party as 
the principal witness) is put on the 
stand, it is immaterial whether the 
opposing party cross-examines him 
fully then or waits until he is putting 
on his own case (Repanich v. Colum- 
bia & Northern Fishing & Packing Co., 
237 P. 1012, 135 Wash. 429); (3) lead- 
ing questions may be put (Repanich 
v. Columbia & Northern Fishing & 
Packing Co.,, supra); (4) and the 
whole case may be fully and minute- 
ly investigated (Repanich v. Colum- 
bia & Northern Fishing & Packing Co., 
supra). (5) Where an officer of a 
corporation, party to the record, is be- 
ing examined as an adverse party as 
if in cross-examination, the witness 
may be examined as to custom and 
procedure. Rosenkranz vy. Yakima 
Valley Bank & Trust Co., 271 P. 85, 
149 Wash. 409. (6) Taxing and equal- 
izing officers, including members of 
the tax commission, cannot be sub- 
mitted to cross-examination as ad- 
verse party witnesses with regard to 
the operation of their minds in the 
valuing and taxing of property. Ore- 
gon-Washington R. & Nav. Co. v. 
Thurston County, 167 P. 930, 98 Wash. 
218 [error dism 38 S.Ct. 335, 246 U.S. 
678, 62 L.Ed. 934]. 


29. 


[a] In Pennsylvania a party who 
has been called as .a witness as on 
cross-examination, under P. L. p 158 
(Act May 238, 1887), may be examined 
by either party as to anything to 
which his cross-examination relates, 
The Scrantonian vy. Brown, 36 Pa.Su- 
per. 170. 


See case infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sel®® from examining him as to anything legitimate- 
ly growing out of his cross-examination, although 
neither such coparties*! nor the counsel of the party 
so being examined®? are entitled to cross-examine 


him as a matter of absolute right. 
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tion*—1. Cross-Examination Generally—a. Right To 
Cross-Examine—(1) In General. A party has a 
right to cross-examine witnesses who have testified 
for the adverse party, and this right is absolute and 


not a mere privilege,?* and, unless subject to cross- 


[§ 779] B. Cross-Examination and Reéxamina- 


30. See cases infra this note. 


[a] Im Colorado (1) while, after 
an examination of an adverse party, 
under Rev. St. (1908) §. 7284, such 
party may be examined by his own 
counsel (Merritt v. Hummer, 122 P. 
816, 21 Colo.App. 568), (2) such ex- 
amination must not proceed beyond 
the scope of the examination as if on 
eross-examination (Merritt v. Hum- 
mer, supra), (3) and leading ques- 
tions may not be asked (Merritt v. 
Hummer, supra), 


[b] In New York a party to an ac- 
tion, called and examined by his ad- 
versary, under Code Civ. Proc. § 395, 
may testify generally in his own be- 
half subject to the same rules of ex- 
amination aS other witnesses. Glen- 
ney v. Stedwell, 64 N.Y. 120, 1 Abb. 
W.Cas:. 327, 51.-How.Pr. 329 [aff 40 
N.Y.Super. 92]. 


{c] In North Dakota (1) while it 
has been said to be a question of prac- 
tice largely within the discretion of 
the trial court whether to permit the 
counsel of the examined party to ex- 
amine him immediately after the ex- 
amination under the statute (Fawcett 
v. Ryder, 1385 N.W. 800, 23 N.D. 20; 
Luick v. Arends, 132 N.W. 353, 21 N. 
D. 614), (2) the better practice is not 
to allow it (Luick v. Arends, supra). 


81. See case infra this note. 


[a] In Georgia a codefendant of 
a party who has been called and ex- 
amined, under Civ. Code (1910) § 5879, 
is not entitled to cross-examine such 
witness as a matter of absolute right. 
Scarborough v. Walton, 136 S.E. 830, 
36 Ga.App. 428. 


32. See cases infra this note. 


[a] In Georgia, under Civ. Code 
(1910) § 5879, a party who has been 
called and examined as an adverse 
party as if on cross-examination is 
not entitled as a matter of absolute 
right to have his counsel cross-exam- 
ine him. Scarborough vy. Walton, 136 
S.E. 830, 36 Ga.App. 428. 


[b] In Idaho (1) plaintiff was not 
entitled, after his witness had been 
subjected to statutory cross-exami- 
nation, to cross-examine instead of 
examine as in chief. In re Browne’s 
Estate, 15 P.(2d) 604, 52 Idaho 286. 
(2) The provision of Comp. St. § 8035, 
that such witness when so called 
may be examined by his own coun- 
sel, but only as to matters testified 
to on such examination, means that 
the examination by his own counsel 
shall be according to the rules gov- 
erning direct examination (Barton v. 
Dyer, 220 P. 488, 38 Idaho 1), (3) 
and does not give a party the right to 
cross-examine his own witnesses 
(Barton v. Dyer, supra). 


[ec] In Wisconsin (1) it has been 
said that the counsel of a witness 
who has been examined, under St. 
(1898) § 4068, has no right to re- 
examine him at.the close of such 
cross-examination. O’Day v. Meyers, 
133 N.W. 605, 147 Wis. 549. (2) How- 
ever, this has been modified so as to 
permit such reéxamination as to all 
matters tending to explain or quali- 
fy the testimony already given, but 
not as to new matters not brought 
out by the first examination, and con- 


stituting part of the case of the wit- 
ness. Guse v. Power & Mining Ma- 
chinery Co.,.139, N.W. 195, 151 Wis. 
400. (8) The scope of such reéxami- 
nation is in the discretion of the trial 
judge. Guse v. Power & Mining Ma- 
chinery Co., supra. 


33. U.S.—Alford v. U. S., 51 S.Ct. 
218, 282 U.S. 687, 75 L.Hd. 624 [rev 
ae W(2d) Sb Gert aer Si USiCtre7%, 
282 U.S. 826, 75 L.Ed. 736)]; Cossack 
Ver Uk. Ss poe. Be(ed)eni. 2 SMinner:v. Or 
S., 57 F.(2d) 506; Gallaghan v. U. S., 
299 Be 723) Kirk. wv, WetS:, 280) BY 506; 
Heardiyyva UU. S., 255) Ry 829,.167C.C.A, 
157; Harrold v. Territory of Okla- 
homa, 169 F. 47, 94 C.C.A. 415 [rev 89 
P, 202, 18 Okl. 395, 10 L.R.A.N.S. 604, 
11 Ann.Cas. 818]. 


Ala.—Bruce v. Barnes, 20 Ala. 219; 
Moomaw v. State, 121 So. 904, 23 Ala. 
App. 125. 


oe Eee v. Haislip, 14 Ark. 
220. 


Cal.—In re Cullberg’s Estate, 146 P. 
888, 169 Cal. 365; People v. Sandow, 
(App.) 24 P.(2d) 521. 


Ga.—Becker v. Donalson, 67 S.H, 92, 
133 Ga. 864; Daniel v. Georgia Rail- 
road Bank, 163 S.E. 311, 44 Ga.App. 
787; Herndon v. Chamberlain, 146 S. 
E. 503, 39 Ga. App. 207. 


Idaho.—Idaho Mercantile Co. v. 
Kalanquin, 66 P. 933, 8 Idaho 101. 


Ill.— People v. Andrews, 158 N.E. 
462, 327 Ill. 162; People v. Sweeney, 
136 N.H. 687, 304 Ill. 502; City of Chi- 
cago v. Marsh, 87 N.B. 319, 238 Ill. 
254; Weyh v. Chicago City R. Co., 
148 Il).App. 165. 


Ind.—Henry v. State, 146 N.E. 822, 
196 Ind. 14. 


Iowa.—Keeney v. Arp De La Gardee, 
235 N.W. 745, 212 Iowa 45. 


Kan.—Nickelson v. Dial, 
77 Kan. 8 


Ky.—Little v. Commonwealth, 272 
S.W. 721, 209 Ky. 263. 


Mass.—Commonwealth vy. Gallo, 175 
N.B. 718, 275 Mass. 320, 79 A.L.R. 
1380; Sullivan y. Fugazzi, 79 N.E. 775, 
193 Mass. 518. 


Mich.—People v. McKernan, 210 N. 
W. 219, 236 Mich. 226. 


Minn.—Lynch vy. Free, 66 N.W. 973, 
64 Minn. 277. 


Miss.—Mississippi Ice & Utilities 
Co. v. Pearce, 134 So. 164, 161 Miss. 
252; Mask v. State, 32 Miss. 405. 


Mo.—Gurley v. St. Louis Transit 
Co. of St. Louis, (App.) 259 S.W. 895; 
Shawhan v. Shawhan Distillery Co., 
197 S.W. 371, 195 Mo.App. 492. 


Nev.—Sherman v. Southern Pac. 
Co., 111 PB. 416, 115 P. 909)'33 Nev: 3385, 
Ann.Cas.1914A 287. 


N.J.—State v. Lerman, 151 A. 867, 
107 N.J.Law 77 [aff 147 A. 651, 7 N.J. 
Misc. 986]; Prout v. Bernards Land & 
Sand Co., 73 A. 486, 77 N.J.Law 719, 
25 L.R.A.N.S. 683; Babirecki v. Vir- 
gily 227 AS 594, 97 N.J.Hq.1 315, 39 A. 
L.R. 171 [rev 124 A. 454, 96 N.J.Ea. 
216]. 

N.Y.—Langley v. Wadsworth, 1 N. 


eELOG, 7 ool UNC ie OL Late. 18) ON av ichys 
Dig. 148]; Dooling v. City of New 


93 P. 606, 


York, 132 N.Y.S. 1012, 148 App.Div. 713 
[appeal den 133 N.Y.S. 1119, 149 App. 
Div. 953]; Dynamo & Motor Exchange 
v. Brown Auto Hospital, 250 N.Y.S. 
468, 1389 Misc. 867; Poplawski v. Cook, 
208 N.Y.S. 803, 124 Misc. 668; G. E. 
Walter Co. v. Bradley, 117 N.Y.S. 977, 
64 Mise. 79; Jaffe v. Pennsylvania R. 
Co., 97 N.Y.S. 1037, 49 Misc. 520; Jack- 
son v. Varick, 7 Cow. 2388 [aff 2 Wend. 
166, 19 Am.D. 571]. 


N.C.—State v. Nelson, 156 S.E. 154, 
200 N.C. 69; State v. Beal, 154 S.E. 
604, 199 N.C. 278; Riverview Milling 
Co. y. State Highway Commission, 130 
S.E. 724, 190 N.C. 692. 


N.D.—State v. Foster, 
938, 14 N.D. 561. 


Okl.—Lucas vy. State, 221 P. 798, 26 
OKUVCr 323. 


Or.—Mannix v. Portland Telegram, 
29%, P.. 360; 800 'Ps S50) 1136 Ora aia 
Ashley & Rummelin v. Himmelfarb, 
LBP 07s C6rOrxr, Ss 


Pa.—Blauvelt v. Delaware, etc., R. 
Co., 55 A. 857, 206 Pa. 141; Common- 
wealth v. Gray, 77 Pa.Super. 315; 
Grogan v. Leike, 22 Pa.Super. 59. 


Philippine.—Worcester v. Ocampo, 
22 Philippine 42. 


S.C.—State v. Bigham, 131 S.E. 603, 
133 S.C. 491. 


Tex.—Warrick v. Moore County, 
(Civ.App.) 291 S.W. 950; First Nat. 
Bank v. Price, (Civ.App.) 262 S.W. 
a9%: Richt: Park) u(CivrApp.). tues. 
W. 184 [rev on other grounds (Commn. 
App.) 212 S.W. 947]; Paulk v. State, 
296 S.W. 588, 107 Tex.Cr. 174. 


Utah.—State v. Zolantakis, 259 P. 
1044, 70 Utah 2S5€, 54 A.L.R. 1463. 

Va.—Tate v. Commonwealth, 154 S. 
E. 508, 155 Va. 1016. 


Wash.—Rich vy, 
103 Wash. 474. 


Wis.—Gilbertson v. State, 236 N.W. 
539, 205 Wis. 168. 


Ont.—McGregor,v. McArthur, 5 U. 
Ce 493; Cox v. Patton, 17 L.C.Jur. 


105 N.W. 


Ryan, 175 P. 32, 


“Tt is of the utmost importance in 
the administration of justice that the 
right of cross-examination be pre- 
served unimpaired. It is the law’s 
most useful weapon against fabrica- 
tion and falsehood. As a test of ac- 
curacy, truthfulness, and credibility 
of testimony there is no other means 
as effective.” Prewitt v. State, 126 
So. 824, 825, 156 Miss. 731. 


“Cross-examination is the most po- 
tent weapon known to the law for 
separating falsehood from truth, hear- 
say from actual knowledge, things 
imaginary from things real, opinion 
from fact, and inference from recol- 
lection, and for testing the intelli- 
gence, fairness, memory, truthfulness, 
accuracy, honesty, and power of ob- 
servation of the witness. It has be- 
come a truism in the legal profession 
that ‘The testimony of a witness is 
not stronger than it is made by his 
cross-examination.’” State v. Ritz, 
211 P. 298, 65 Mont. 180) 187. 


{a] Statutory provisions.—(1) Un- 
der L. (1905) p 307 (St. [1906] Annot. 
§ 4655a), authorizing a party against 
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examination, a witness cannot testify,?+ and it is not 
within the discretion of the court to say whether or 
not the right will be accorded ;** further, it has been 
held that this right is embraced in the constitutional 
Where there are sev- 
eral codefendants, counsel of each may ecross-exam- 
ine plaintiff’s witnesses,?7 and in a consolidated ac- 
tion any party may cross-examine the witnesses of 
any other party;°* but it is undesirable for more 
than one attorney to cross-examine the same wit- 
nesses,?® and the right may be denied where the in- 


right to counsel for defense.*°® 


terests of the codefendants are identical. 


whom a witness has been called and 
given some testimony to cross-exam- 
ine him on the entire case, if a wit- 
ness has been called and gives any 
testimony, no matter how formal or 
unimportant, the other party has the 
right to cross-examine him on the 
whole case, and does not thereby make 
him his witness. -Reding v. Reding, 
127 S.W. 936, 148 Mo.App. 659. (2) 
Where a statute provides for affida- 
vits and makes them prima facie evi- 
dence of the facts therein stated, 
but does not provide for a cross-ex- 
amination of the affiant, such cross- 
examination cannot be allowed. Mode 
v. Beasley, 42 N.E. 727, 143 Ind. 306. 
(3) Under a statute permitting exam- 
ination of administrators, contestants, 
in a proceeding for settlement of an 
administratrix’ account, are entitled 
to cross-examine a bookkeeper on 
whose knowledge the administratrix’ 
account was prestmably prepared. 
In re Schlossman’s ¢.dm’x, 242 N.Y.S. 
417, 136 Misc. 893. 


{[b] In proceeding to probate will, 
the court may, in its discretion, grant 
the contestants the privilege to 
eross-examine witnesses. In re 
Pcs 2 Estate, 221 P. 361, 192 Cal. 
51. 


[ce] Admission in evidence of death 
certificate stating that the amputation 
resulting in death was due to a street 
car accident was not error as permit- 
ting evidence which cut off the right 


of cross- examination. Simpson  v. 
Wells, 237 S.W. 520, 292 Mo. 301. 
[d] Court’s witness examined by 


opposite party on direct examination. 
—Where the witness was tendered to 
both the state and accused by the 
court, and was examined by the state, 
accused should be accorded the same 
liberty of cross-examination of such 
witness as any other witness for the 
State. Berrian v. State, 212 S.W. 509, 
85° Tex.Cr. 367. 


fe] Foreign witness.—The state 
cannot be deprived of the right to 
cross-examine a witness on the mere 
statement that the witness does not 
speak English. State v. Bogris, 144 P. 
789, 26 Idaho 587. 


[f] Witness examined by adverse 
party as adverse witness may be 
eross-examined by the other party. 
Steele v. City of Ionia, 177 N.W. 259, 
209 Mich. 595 (although plaintiff was 
not bound by anything testified to by 
one called by plaintiff under Comp. L. 
[1915] § 12554, permitting the calling 
as witness of the adverse party, his 
attorney or agent, as on cross-exami- 
nation, and could dispute all testimo- 
ny given by him, this did not deprive 
defendant of its right to examine him 
as its witness, nor of the benefit of 
testimony given by him on such ex- 
amination, and such facts as were tes- 
tified to by him on such examination 
and were undisputed must be given 
the same effect as though elicited 
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Where 


from a witness originally called by 
defendant) ; Seebach vy. Michigan 
United Rys. Col, 142 Now. 1086) 277 
Mich. 1; Johnson y. Union Carbide 
Co., 135 NEW? 1069, 169 Mich. 651; 
Gorezki v. Ideal Creamery Co., 230 N. 
W. 128,180 Minn. 13; Breuer v. Arenz, 
233 N.W. 76, 202 Wis. 453; Adams v. 
eee Co., 148 N.W. 1027, 155 Wis. 


[g] Cross-examination of affiant. 
—An attorney, whose claim of a lien 
on a fund is denied because the court 
is convinced that he has performed 
no services entitling him thereto, has 
no standing to complain of refusal to 
allow him to cross-examine the mak- 
ers of affidavits‘used by other claim- 
ants. Ricardo v. Central Coal & Coke 
Col, 171 Po 355 102) Kany 7.0: 


[h] One who has omitted to file 
affidavit of merits when an inquest 
is taken against him in a cause out of 
its regular order on the calendar has 
neverthless the right to cross-examine 
plaintiff’s witnesses. Green v. Willis, 
1 Wend. (N.Y.) 78. 


[i] In will contests, a subscribing 
witness to a will cannot be called for 
cross-examination by contestants aft- 
er the contestants have, without ob- 
jection, permitted introduction of the 
witness’ affidavit as a part of the 
order of probate, although the affida- 
vit was incompetent as the witness 
was in court, but no objection was 

made. Fox y. Lynch, 183 N.E. 177, 43 
Ohio App. 305. 


[j] Defendant in default has the 
right to cross-examine witnesses on 
the question of the amount of the 
damages, but has no right to cross- 
examine the witnesses who testified 
only to matters relating to the pleas 
of a codefendant. El Paso First Nat. 
Bank y. Miller, 139 Ill.App. 608 [aff 
Sd INE ola, Zoo ell doo |. 


{k] Cross-examination of counsel 
on summary of evidence.—On an ac- 
counting before a master for infringe- 
ment of a patent, defendant is not en- 
titled to cross-examine complainant’s 
counsel on a so-called ‘“‘statement” 
filed by him at the close of complain- 
ant’s evidence, and being merely a 
summary prepared from the evidence 
taken which does not constitute origi- 
nal evidence. Goss Printing Press 
Co. v. Scott, 148 F. 394. 


[1] On motion for new trial.—(1) 
While the court may orally examine a 
witness, instead of by affidavit, on 
motion for new trial, it is neverthe- 
less an important right relating to the 
introduction of evidence that the par- 
ty against whom such witness tésti- 
fies shall have the right of cross-ex- 
amination. State v. Ward, 238 P. 11, 

8, 135 Wash. 482. (2) “Where a wit- 
ness has been examined in chief, the 
other party should and does have the 
right to cross-examine for the pur- 
pose of ascertaining the situation of 
the witness with respect to the parties 
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third persons have intervened in an action, and are 
opposed to both plaintiff and defendant, who have 
some points of interests in common against the in- 
terveners, plaintiff and defendant have full right to 
cross-examine the intervener’s witnesses, *1 and an. 
intervener may also cross-examine.*? 
rival salvors, the witnesses called on behalf of one 
set of salvors are liable to cross-examination, first 
on behalf of the rival salvors,t® and then on behalf 
of the owners.*# 
is produced cannot insist that the person producing it 
shall be sworn as a witness for the other party, in 


In a suit by 


The party against whom a paper 


and the subject-matter of the contro- 
versy, his motives, his interests, his 
inclinations, and his prejudices, all of 
which have a bearing upon the ques- 
tion of weight to be given such tes- 
timony, and that whether the hearing 
be before a judge or a jury.” State v. 
Ward, supra. 


[m] Testimony in chief becomes 
incompetent where the right of cross- 
examination is denied. State v. Big- 
ham, 131 S.E. 608, 133 °S.C.-491: 


[n] Cross-examination not denied. 
—The standing up of the named in- 
spector, when a witness, on cross-ex- 
amination on a collateral matter go- 
ing merely to his credibility, had stat- 
ed he saw one of the inspectors, nam- 
ing him, did not, as having deprived 
defendants of the benefit of cross-ex- 
amination, entitle them to have the 
witness’ testimony identifying them 
stricken. Shea v. U. S., 251 BF. 440, 163 
C.C.A. 458 [cert den 39 S.Ct. 132, 248 
U.S. 581, 63 L.Ed. 431]. 


[o] Person produced to verify 
transcript may be cross-examined. 
Jaffe v. Pennsylvania R. Co., 97 N.Y.S. 
1037, 49 Mise. 520. 


34, State v. Bussey, 
162 La. 393; Gilbertso 
N.W. 539, 205 Wis. 168. 


[a] If disclosure of official infer- 
mation is so limited as to restrict the 
right of cross-examination, evidence 
of a deputy fire marshal may be ob- 
jected to. Gilbertson vy. State, 236 N. 
W. 539, 205 Wis. 168. 


35. People v. McKernan, 210 N.W. 
219, 236 Mich. 226; Gurley v. St. Lou- 
is Transit Co or St. Louis, (Mo.App.) 
259 S.W. 895. 


36. Paulk v. State, 
LOM eRex. Cram: 


37. Galindez v. U.S., 19 F.(2d) 3 
North Hudson Loan Co. v. Roth, Ey 
A. 712, 5 N.J.Mise. 409. 


38. Lamborn v. Czarnikow-Rionda 
COm 23 Nase O69 m20 PAD DMD inven (ee 


39. Madden v. U. S., 20 F.(2d) 289 
[cert den 48 S.Ct. 116, 275 U.S. 554, 72 
L.Ed. 423}. 


110 So. 626, 
v. State, 236 


296 S.W. 588, 


40. Kiviniemi v. Hildenbrand, 231 
N.W. 252, 201 Wis. 619. 
41. Townsend’s Succession, 3 So. 


488, 40 La.Ann. 66. 


42, Salvini v. Salvini, (Tex.Civy, 
App.) 2 S.W.(2d) 963. 

[a] In proceeding to establish 
heirship as deceased’s common-law 


wife, permitting an intervener seeking 
escheat to cross-examine the petition- 
er’s witnesses is not.error. Salvini v. 


Sal (Tex.Civ.App.) 2 S.W.(2d) 
963. 
43. The Morocco, 1 Aspin. 46; The 


Philadelphia, Brown & L. 28, 167 Re- 
print 282. 


44, The Philadelphia, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 779-780] 


order to give the adverse party a right to cross-exam- 
ination.t® The fact that a party introdueed the dep- 
osition of a witness does not entitle the adverse par- 
ty to call such witness at the trial for the purpose 
of oral cross-examination.*® 


In a criminal case accused has a right to cross-ex- 
amine witnesses for the prosecution,*? and the state 
has an equal right to eross-examine.*$ So an accom- 
plice or asssociate who testifies on behalf of defend- 
ant in a eriminal prosecution may be fully cross- 
examined.*® In a proper case the court may call a 
witness and allow both sides to cross-examine.®°® 
Where witness has been examined by court, a cross- 
examination may, in the discretion of the court, be 
permitted.>+ 


[§ 780] (2) Cross-Examination of Parties or Ac- 
cused. Ordinarily a party has the right to cross- 
examine the adverse party himself when he testifies 
in his own behalf,®2 and the fact that the adverse 
party could have been called and cross-examined un- 
der a statute so providing does not prevent his be- 
ing cross-examined when he voluntarily takes the 
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stand in his own behalf.5? Under a statute provid- 
ing that, if plaintiff states on oath, on the trial, that 
he claims title through a common source with de- 
fendant, it shall be sufficient for him to show title 
from such common source, unless defendant will de- 
ny on oath that he claims title from such source, de- 
fendant cannot, on his denial, be subjected to cross- 
examination.>* Where a party calls the adverse par- 
ty as a witness, the latter may be cross-examined by 
his own counsel®® or by a codefendant.°* Where a 
party is called by his adversary for examination as 
on cross-examination, whether the examination may 
be continued by his own counsel rests in the discre- 
tion of the trial court,®? and it has been held that 
his counsel has no right to reéxamine him at the close 
of such ecross-examination, but is only entitled to 
call him as his own witness at the proper time.°® 
Tf defendant in a summary process chooses to an- 
swer interrogatories ore tenus, he is not a witness 
for plaintiff so as to allow his counsel to cross-exam- 
ine him.®® In a criminal case accused may be sub- . 
jected to cross-examination the same as any other 
witness if he takes the stand in his own behalf.°° 


45. 
nee) 


46. Kristel v. Michigan Cent. R. 
Co., 213 Ill.App. 518; Cook v. Denike, 
(Tex.Civ.App.) 216 S.W. 437. 


[a] hus, in an action in one ju- 
risdiction for personal injuries receiv- 
ed in another, defendant having in- 
troduced depositions of foreign wit- 
nesses, plaintiff has no right to cross- 
examine these same witnesses, whom 
he has produced in court. Kristel v. 
Sage ee Gent. KR. Co. 2413 
518. 


47. Wray v. State, 45 So. 697, 154 
Ala. 36, 129 Am.S.R. 18, 15 L.R.A.N.S. 
493, 16 Ann.Cas. 362, 363; Perdue v. 
State, 86 So. 158, 17 Ala.App. 500; Peo- 
ple v. Billis, 110 N.Y.S. 387, 58. Misc. 
150; 22° Ney.Cr. 283; “Peo..v. Rojas,-16 
Porto Rico 238; Duffy v. State, 55 S. 
Wietl6. 4) Rex.Cr. 39 


fa] Confessions.—Accused is enti- 
tled to cross-examine witnesses in a 
preliminary examination as to admis- 
sibility of a confession. People v. 
Fox, 150 N.E. 347, 319 Il. 606. 


48. Curry v. State, 162 S.W. 851, 
72 Tex.Cr. 463. 


[a] There are not two standards 
of cross-examination, one for accused 
and one for the state, but the same 
rules apply to each. Curry v. State, 
162 S.W. 851, 72 Tex.Cr: 463. 


49. State v. Kennedy, 55 S.W. 293, 
154 Mo. 268; Farino v. State, 234 N.W. 
366, 203 Wis. 374; Rex v. Rowland, 
[1910] 1 K.B. 458. 


Aikin vy. Martin, 11 Paige (N. 
9: 


Ill.App. 


50. People v. Schaeffer, 187 N.E. 
452, 353 Ill. 509; People v. Rongetti, 
76 N-E. 298, 344 TN. 278: People. v. 


Rotello, 171 N.H. 540, 339 Ill. 448. 
51. 24 Til. 
298. 


52. Ala.—Woodward Iron Co. v. 
Spencer, 69 So. 902, 194 Ala. 285. 

Colo.—Purse v. Purcell, 95 P. 291, 
43 Colo. 50; Patrick v. Crowe, 25 P. 
985, 15 Colo. 543. 

Del.—Fredd v. Eves, 4 Del. 385. 

Ga.—Becker v. Donalson, 67 S.H. 92, 
133 Ga. 864; Barnwell v. Hannegan, 
Sie See 165 6105) Gran cog or 

Ill.—Scott v. Bassett, 51 N.E. 
174 Ill. 390. 


Ind.—Mosier v. Stoll, 20 


Foreman y. Baldwin, 


577, 


N.E. 752, 


119 Ind. 244. 


Mich.—Cooper v. Harlow, 128 N.W. 
259; 163. “Mich: 21.0: 


Mo.—Asadorian vy. Sayman, (App.) 
282 S.W. 507; Tetrick v. Kansas City, 
107 S.W. 418, 128 Mo.App. 355. 


Mont.—Mahoney v. Butte Hardware 
Co., 48 BP. 545, 19 Mont. 377. 


N.H.—Lesser vy. New Hampshire 
Furniture Co., 44 A. 490, 68 N.H. 343. 


N.Y.—Meyer v. Lent, 16 Barb. 538 
Erev 7 Abb.Pr. 225]. 


S.C.—Clough y. Little, 37 S.C.L. 353. 


inp Be v. McGill, 8 Alta.L. 
MOE. 


[a] Requiring party to appear for 
cross-examination.—A party to an in- 
terference proceeding before the pat- 
ent office, who appeared before a com- 
missioner and testified in his own be- 
half, cannot, by obtaining the consent 
of the other party to,.adjournments 
until it is too late to enforce his at- 
tendance by @ subpeena within the 
time limited by the commissioner of 
patents for closing the testimony, and 
then refusing further to appear, de- 
prive the other party of his right to 
cross-examine, and the circuit court, 
on proper application therefor, may 
make an order requiring him to appear 
thereafter for further cross-examina- 
tion. Lobel vy. Cossey, 157 F. 664, 85 
C:G:A. 142. 


[b] In proceedings under Canada 
insolvent act an insolvent, or party 
who has been summoned as a witness 
as to his estate and effects, cannot be 
cross-examined. Matter of Fraser, 12 
LE OM Oh ore ers 


53. Purse v. Purcell, 95 P. 291, 48 
Colo. 50. 


one Thatcher vy. Olmstead, 110 Ill. 
55. Colo.—Jasper v. 
P. 115, 68 Colo. 308. 


Ga.—National Land & Coal Co. v. 
Zugar, 155 S.H. 7, 171 Ga. 228; Wood 
v. McGuire’s Children, 17 Ga. 303. 


Mass.—Stratton 
Gold Mines Co. vy. Stratton, 92 N.E. 
34, 206 Mass. 117; Reeve vy. Dennett, 
6 N.E. 378, 141 Mass. 207. 


Mich.—Cairbre v. McQuillen, 127 N. 
W. 750, 162 Mich. 679. 


Me.—A. Graf Distilling Co. v. Wil- 
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Bicknell, 


Massachusetts 


son, 156 S.W. 238, 172 Mo.App. 612. 
one eee v. Byrne, 24 N.J.Law 


See Crum v. Cleveland, C., C. & St. 
L. Ry. Co., 200 Ill.App. 641. 


56. Gates v. Pendleton, 236 P. 365, 
71 Cal.App. 752; Goehring v. Rogers, 
227 P. 689, 67 Cal.App. 260. 


57. Miller v. Carnes, 103 N.W. 877, 
95 Minn. 179; Olson v. Aubolee, 99 N. 
W. 1128, 92 Minn. 312; Jones v. Brad- 
ford, 82 N.W. 651, 79 Minn. 396; Si- 
mon v. Mooney, 22 Ohio Cir.Ct. 271, 12 
Ohio Cir.Dee. 73. 


Examination of adverse party as on 
cross-examination see supra § 778. 


58. O’Day v. Meyers, 133 N.W. 605, 
147 Wis. 549. 


59. Hill vy. Denny, 32 S.C.L. 338. 


60. U.S.—Raffel v. U. S., 46 S.Ct. 
566, 271 U.S. 494, 70 L.Ed. 1054; Pow- 
ers v. United States, 32 S.Ct. 281, 223 
U.S. 308, 56 L.Ed. 448; Sawyer v. U. 
Sy 26 S.Ct. (57/5, 202 MUtSa to On Donde: 
Eid. 972, 6 Ann.Cas. 269; Fitzpatrick 
v. U. S., 20 S.Ct. 944, 178 U.S. 304, 44 
L.Ed. 1078; Gowling v. U. S., 64 F. 
(2d) 796; ' Cravens v. U. S., 62 F.(2d) 
261 [cert den 53 S.Ct. 594, 289 U.S. 
733, 77 L.Ed. 1481]; Salerno v. U. S., 
61 F.(2d) 419; Brown w. U. S., 56 F. 
(2d) 997; Coulston v. U. S., 51 F.(2d) 
178;, Alderman :v. U. (S:, 81 #.(@2d) 
499 fieert den. 49 SiCt. .515,) 2792 U.S. 
869, 73 L.Ed. 1006]; Howard v. U. S., 
26 F.(2d) 551, 58 App.D.C. 179; Mad- 
den y. U. S., 20 F.(2d) 289 [cert den 
48 S.Ct, 116, 275 U.S. 554, 72 1L.Wd. 
423]; Bolling v. U. S.,.18 F.(2d) 363. 
Silkworth v. U. S., 10 F.(2d) 711 [cert 
den 46 S.Ct. 475, 271 U.S. 664, 70 L. 
Ed. 1139; McQuade v. U, S., 46 S:Ct. 
ETD yaa (al aes See 16.6.4 end Oleaiia. Eres uilet oor 
Nicholas. v. U. S.,.46 Sicteains 271 sur 
S. 664, 70 L.Ed. 1139]; Beyer v. U. 
S., 282 FF. 225; Shipley v. U. S., 281 BP. 
134 [eert den 43 S.Ct. 89) 260 Wis. 7216, 
67 L.Ed. 483]; Henry Ching v. U. S., 
264 F. 639 [cert den 41 S.Ct. 6, 254 
U.S. 630, 65 L.Ied. 447]; Greer v. U. 
S., 240 F. 320, 153 C.C.A. 246 [eert 
Br 37 S.Ct. 742, 244 U.S. 665, 61 L.Ed. 
1374, and aff 38 S.Ct. 209, 245 U.S. 
559, 62 L.Ed. 469]; United States v. 
Oppenheim, 228 F. 220 [rey on other 
srounds 241 F. 625, 154 G.C.A. 583]; 
Harrold v. Territory of Oklahoma, 169 
Bi. 147, 94 C.C.A. 415 Trev 89 ies 202) 
18 Okl. 395, 10 L.R.A.N.S. 604, 11 Ann. 
Cas. 818]. 
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Where a defendant in a criminal case is permitted to 
make an unsworn statement in his own behalf, he 
cannot be cross-examined,®! although the contrary 
Where defendant gives evidence 
inculpating another jointly indicted with him, he is 


has been held.®? 


Ala.—Adams v. State, 61 So. 352, 
181 Ala. 58; Jones v. State, 57 So. 36, 
174 Ala. 85; Kelly v. State, 49 So. 535, 
160 Ala. 48; Bettis v. State, 49 So. 
781, 160 Ala. 3; Daugherty v. State, 
139 So. 489, 24 Ala. App. 591; Glover 
v. State, 104 So. 48, 20 Ala.App. 547. 

Ariz.—Garrett v. State, 219 P. 593, 
25 Ariz. 508. 

Ark.—Turner v. State, 239 S.W. 373 
153 Ark. 40; Corothers y. State, 88 s 
Wi. 585, 75 ‘Ark. 574. 

Cal.—People v. La Vers, 20 P.(2d) 
967, 130 Cal.App. 708; People v. Smith, 
99 P. 1111, 9 Cal.App. 644. 

Colo.—McKee v. People, 209 P. 632, 
W2UCol0: bb. 


Fla.—Cross vy. State, 119 So. 380, 


96 Fla. 768; Herndon v. State, 72 So. 
833, 72 Fla. 108; Daly v. State, 64 So. 
358; 67 Fla. 1; Haskins v. State, 69 


So. 701, 70 Fla. 186; Clinton v. State, 
43 So. 312, 53 Fla. 98, 12 Ann.Cas. 150; 
Wallace y. State, 26 So. 713, 41 Fla. 


547; Copeland v. State, 26 So. 319, 41 
Fla. 320; Milton v. State, 24 So. 60, 
40 Fla. 251. 


Hawaii.—Territory v. Wong Pui, 29 
Hawaii 441. 

Idaho.—State v. Gruber, 115 P. 1, 19 
Idaho 692. 


Ill.—People v. Miller, 174 N.B. 414, 
342 Ill. 244; People v. Buckner, 117 N. 
BH. 1023, 281 Ill. 340, 3 ALR. 1323. 


Ind.—Tosser v. State, 162 N.E. 49, 
200 Ind. 156; Fritch v. State, 155 N. 
BH. 257, 199 Ind. 89; Perfect v. State, 
141 N.E. 52, 197 Ind. 401. 


Iowa.—State v. Yarham, 221 N.W. 
493, 206 Iowa 833; State v. Heath, 
209 N.W. 279, 202 Iowa 153; State v. 
Brandenberger, 130 N.W. 1065, 151 
Iowa 197. 


Kan.—State v. Wilson, 195 P. 618, 
108 Kan. 483; State v. Snyder, 57 P. 
135, 8 Kan.App. 686. 


Ky.—Morris v. Commonwealth, 22 S. 
W. Ga BID Botley s Saosin eeELS. eVe 
Commonwealth, 13 S.W. (2a) 1053, 227 
Ky. 792; Albritten v. Commonwealth, 
11 S.W.(2d) 959, 226 Ky. 802; Gentry 
v. Commonwealth, 286 S.W. 1040, 215 


Ky. 728. 
La.—State v. Toliver,' 113 So. 222, 
163 La. 1000; State v. Posey, 69 So. 


494, 137 La. 871; State v. Oden, 58 
So. 351, 130 La. 598; State v. Waldron, 
54 So. 1009, 128 La. 559, 34 L.R.A.N.S. 
809; State v. Baudoin, 40 So. 42, 115 
La. 773; State v. Cain, 31 So. 300, 106 
La. 708; State v. Baker, 10 So. 256, 
43 La.Ann. 1168. 


Md.—Lockhart v. State, 125 A. 829, 
145 Md. 602; Lansman v. State, 121 
A. 159, 142 Md. 398; Lawrence v. State, 
63 A. 96, 103 Md. 17. 


Mich.—People v. Petty, 207 N.W. 
920, 234 Mich. 282; People v. Salis- 
bury, 188 N.W. 340, 218 Mich. 529; 
People v. Bryan, 136 N.W. 1120, 170 
Mich. 683; People v. Fritch, 136 N.W. 
493, 170 Mich. 258; People v. Klise, 
120 N.W. 989, 156 Mich. 373. 


Minn.—State v. Wood, 211 N.W. 305, 
169 Minn. 349. 


Mo.—State v. Wilson, 122 S.W. 671, 
223 Mo. 173; State v. Worton, 41 S.W. 
218, 1389 Mo. 526; State v. Beaty, 25 
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latter.&? 


Mo.App. 214; 
Mo.App. 1 


Mont.—State v. Smith, 188 P. 644, 57 
Mont. 349. 


Neb.—Mauzy v. State, 174 N.W. 325, 
103 Neb. 775; Poston v. State, 119 N. 
W. 520, 83 Neb. 240; Nickolizack v. 
State, 105 N.W. 895, 75 Neb. 27; Fergu- 
a v. State, 100 N.W. 800, 72 Neb. 


Nev.—Ex p. Hedden, 90 P. 787, 29 
Nev. 352, 138 Ann.Cas. 1178. 


N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433; State v. Hinton, 146 A. 
503, 84 N.H. 75. 


N.Y.—People v. Zackowitz, 172 N.E. 
466, 254 N.Y. 192; People v. Johnston, 
127 N.E. 186, 228 N.Y. 332 [rearg den 
129 N.E. 918, 229 N.Y. 571]; People 
Vv. Cassidy, 107 IN-By 7135 213 NY. 388, 
Ann.Cas.1926C 1009. [aff 149 N.Y.S. 
358, 164 App.Div. 15 (rev Same v. 
Walter, 149 N.Y.S. 365, 164 App.Div. 
25, 32 N.Y.Cr. 61)]; People v. Brown, 
96 N.E. 367, 203 N.Y. 44, Ann.Cas. 
1913A 732; People v..De Garmo, 71 N. 
EH. 736, 179 N.Y. 130; People v. Conroy, 
AT OINGE 25 Silos) UNI emia Gas whe IN Yous 
299; People v. Michor, 235 N.Y.S. 386, 

6 “App. Div. 569; People v. Meadows, 

POON Vou at 136 App.Div. 226, 24 
pee: 297 Laff 92) NCE. 1:23, 1919) IN. 
AY al 


State v. Douglass, 15 


N.C.—State v. Colson, 139 S.E. 230, 
94 N.C. 206; State v. Dickerson, 127 
yo 256, 189 N.C. 327; State v. O’Neal, 
S.E. 817, 187 N.C. 22; State v. 
ntz, 97 S.E. 420, 176 N.C. 745. 


‘N.D.—State v. King, 204 N.W. 969, 
53 N.D. 95; State v. Rozum, 80 N.W. 
477, 8 N.D. 548. 


Ohio.—Sabo v. State, 163 N.E. 28, 
119 Ohio St. 231 [aff 163 N.B. 496, 29 
Ohio App. 200]; Johns v. State, 182 
N.E. 356, 42 Ohio App. 412 [petition 
dism 181 N.E. 878, 124 Ohio St. 671]. 


Okl.—Harrold vy. Territory, 89 P. 
202, 18 Okl. 395, 10 L.R.A.N.S. 604, 
11 Ann. .Cas. 818 [rev on other grounds 
169 FB. 47, 94 C.C.A. 415, 17 Ann.Cas, 
868]; Hames v. State, (Cr.) 20 P.(2da) 
915; Kell v. State, (Cr.) 6 P.(2d) 836; 
Scott v. State, (Cr.) 298 P. 626; White- 
nack vy. State, 285 P. 990, 46 Okl.Cr. 
315; Golding) v. State, 281 P. 322, 44 
OK1.Cr. 433; Berry v. State, 279 P. 982, 
44 Okl.Cr. 150; Davis v. State, 249 P. 
164, 35 Okl.Cr. 156; Graham v. State, 
230 P. 763, 28 Okl.Cr. 266; Queen v. 
State, 212 P.' 10215) 23° Okl.Cr. 146; 
Soper v. State, 208 P. 1044, 22 Oxkl 
Cr. 27; Creek v. State, 184 P. DA, UO, 
Okl.Cr. 492; Smith v. State, ira Bes 341, 
14 Okl.Cr. 348; Kirk v. State, 145 P. 
307, 11 Okl.Cr. 203; Buxton v. State, 
143) B58, at Okl.Cr. 85. 


Or.—State v. Goodloe, 24 P.(2d) 28; 
State v. Kelley, 247 P. 146, 118 Or. 
397 [error dism and cert den 47 S.Ct. 
504, 273 U.S. 589, 71 L.Ed. 790, and 
error dism 47 S.Ct. 658, 274 U.S. 722, 
71 L.Ed. 1326]; State v. Lem Woon, 
LOT Pe Sian Ate a2 ou Orneasa Lat 
Biome Crh (lsh P4e45) U.S. 586, 57 L.Ed. 
1340]; State v. Weaver, 58 P. 109, 35 
Or. 415; State v. Abrams, fey UES 327, 11 
Or. 169. 


Pa.—Commonwealth v. Quaranta, 
145 A. 89, 295 Pa. 264; Commonwealth 
Vv. Swartz, 40.) Pa. Super.Ct, 370, 377 
[quot Com. v. House, 41 Wkly.N.C. 


an "ee 
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liable to be cross-examined by or on behalf of the 
Where defendant in a criminal case can- 
not be sworn as a witness, but may be cross-examined 
not under oath, if he consents thereto, an offer by 
his counsel to put him under oath and permit him to 


246, 6 Pa.Super. 92]; Com. v. Craig, 19 
Pa.Super. 81. 


Porto Rico.—People v. Gonzalez- 
Segarra, (so) Porto Rico. 6. ot  COusv. 
Morales, 14 Porto Rico 227. 


S.C.—State v. Holmes, 171 S.E. 440, 
171 S.C. 8; State v. Carson, 126 S.E. 
(5d; Lol Si@y goles States vay Barwick, 
71 S.E. 838, 89 S.C. 153; State v. Car- 
doza, 11° S'C. 195: 


S.D.—State v. Vroman, 
746, 45 S.D. 465. 


Tex.—Petty v. State, 250 S.W. 163, 
94° Tex.Cr 211: Bennett v. State, 239 
SW. 9515 or Tex.Cr= 422; Plachy Vv. 
State, 939 S.W. 979y 91 Tex.Cr. 405; 
Messimer v. State, 222 S.W. 583, 87 
Tex.Cr. 403; Serrato v. State, 171 S.W. 
1133, 74 Tex.Cr. 413; Flowers v. State, 
152 S.W. 925, 68 Tex.Cr. 547; Edwards 
v. State, 135 S.W. 540, 61 Tex.Cr. 307; 
Gers v. State, 46 S.W. 39, 39 Tex. 

re j 


Utah.—State v. Vance, 110 P. 434, 
38 Utah 1. 


Va.—Williams v. Commonwealth, 
104 S.E. 853, 128 Va. 608. 


Wash.—State v. Thornburg, 296 P. 
824, 161 Wash. 288; State v. Hollister, 
288 P. 249, 157 Wash. 4; State v. 
Brooks, 154 P. 795, 89 Wash. 427; 
eae Vv. King, 122 BP. 323,.67%,.Wash: 


Wis.—Yanke v. State, 8 N.W. 276, 
51 Wis. 464. 


B.C.—Rex v. Mulvihill, 19 B.C. 197. 


[a] Where each of two defendants 
took the stand in his own behalf and 
sought to place blame on the other, 
it was not error to permit counsel for 
one to cross-examine the other. Peo- 
ble v. Allison, 156 N.E. 798, 325 Ili. 


[b] Defendants not offered as wit- 
nesses.—In a conspiracy prosecution, 
refusal to permit cross-examination 
of two defendants who pleaded non 
vult in the course of the trial and 
were not offered as witnesses is not 
error. State v. Lustberg, 164 A. 703, 
Tt ON... Mise. bi. 


Guaranty against self incrimination 
see infra §§ 871-876. 


Peete of examination see infra §§ 
792-834 


61. Whizenant v. State, 71 Ala. 
383; Chappell v. State, 71 Ala. 322; 
Hackney v. State, 28 S.E. 1007, 101 

a 


62. People v. Robinson, 49 
260, 86 Mich. 415. ah 


188 N.W. 


oer Del.—State y. Pryor, 166 A. 
Lia.—State v. Dreher, 118 So. ‘85; 


166 La. 924 [cert den Dreher v. State 
of Louisiana, 49 S.Ct. 36, 278 U.S. 641, 
(PX ABP aKels 556]. 


N.C.—State v. Goff, 23 S.E. 355, 117 
N.C. 755. 


S.C.—State v. Holmes, 171 S.E. 440, 
IT SSC. 8. 


Wash.—State v. Cerenzia, 236 P. 80, 
134 Wash. 500. 


- nee -—Rex v. Hadwen, [1902] 1 K.B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. he tee isa ae 


§§ 780-782] 


be cross-examined is properly rejected.6* Defendant 
eannot complain of refusal of the state’s attorney to 


cross-examine him.*® 


[§ 781] (8) Cross-Examination of Own and Co- 
A party has no right to eross- 
examine his own witnesses;°* but a witness of one 
party, afterward called as a witness for the adverse 
party, may be cross-examined by the one first call- 
Cross-examination presupposes the hos- 
or that the matter testified to 
upon which he is crossed is opposed and contrary to 
the contention of the party conducting the cross- 
examination,®® and a favorable answer does not open 
the door to cross-examine on that matter to the party 
in whose favor the witness testifies.*° 
ever, the witness is hostile, it is within the discretion 
of the court to allow the party ealling the witness 


parties’ Witness, °° 


ing him.®$ 
tility of the witness, 


64 King v. State, 99 S.E. 784, 24 
Ga.App. 49. 


65. Jones v. State, 89 S.E. 303, 18 
Ga.App. 285. 


66. Impeachment see infra §§ 991- 
999. 


67. Ala.—Watts v. State, 63 So. 15, 
8 Ala.App. 115. 


re v. Moore, 47 App.D.C. 


Ill.— Ryan v. Schutt, 135 Ill. App. 554. 


Iowa.—State v. Moon, 148 N.W. 
1001, 167 Iowa 26. 


Mass.—Conklin v. John Howard In- 
dustrial Home, 112 N.E. 606, 224 Mass. 
222. 


Mo.—Vernon v. Rife, (App.) 294 S. 
W. 747. 


N.Y.—Brayman v. Grant, 114 N.Y.S. 
336, 130 App.Div. 272. 


N.C.—State v. Neville, 95 S.E. 55, 
Lh NC. Tole Miyatt “ver Myatt) 62 
S.E. 887, 149 N.C. 137. 


Ohio.—Ferstman y. Fidelity & Cas- 
ERY. Co., 177 N.E. 487, 39 Ohio App. 
318. 


fa] Rule applied.—Where a wit- 
ness had testified on direct examina- 
tion that he did not know the mental 
condition of another, subsequent ques- 
tions on direct examination as to 
whether such person was sane could 
be excluded in the trial court’s discre- 
tion, as an effort to cross-examine 
one’s own witness. Myatt v. Myatt, 
62 S.E) 887, 149 N.C. 187. 

68. Davis v. Buss Mach. Works, 


140 N.W.:986, 175 Mich. 61; State v 
Marino, 99 A. 882, 91 Vt. 237. 


69. Watts v. State, 63 So. 15, 8 Ala. 
App. 115. 

70. Watts v. State, supra. 

71. %Ill.—People v. Curran, 121 N. 
BH. 637, 286 Ill. 302 [aff 207 Ill.App. 
264]. 


Iowa.—Dumbarton Realty Co. v. L. 
G. Everist. Inc., 174 N.W. 269; Carpen- 
ter v. Modern Woodmen of America, 
142 N.W. 411, 160 Iowa 602; State v. 
Robinson, 101 N.W. 634, 126 Iowa 69. 


Kan.—State v. Cole, 15 P.(2d) 452, 
136 Kan. 381. 


Mich.—People v. Johnson, 244 N.W. 


251, 260 Mich. 117; People v. Lip- 
sezinska, 180 N.W. 617, 212 Mich. 
484, 


Minn.—Muenkel v. Muenkel, 173 N. 
W. 184, 143 Minn. 29. 


Mo.—State v. Church, 98 S.W. 16, 
199 Mo. 605; Semper v. American 
Press, 273 S.W. 186, 217 Mo.App. 55. 


‘ 


* 


WITNESSES 


to cross-examine him.7! 
supposedly hostile witness is in fact friendly to the 
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‘When it appears that a 


party calling him for cross-examination, cross-exam- 


Where, how- 


Va.—Nelson v. Commonwealth, 150 
S.E. 407, 153 Va. 909; Pendleton v. 
re oa aa 109 *S.B 207, Let Va 

76. 


Wash.—Meagher v. Wagner Tug 
Boat Co., 11 P.(2d) 245, 168 Wash. 253 
[cert den 53%S.Ct. 120; 287 U.S. 657, 
77 L.Ed. 567]. 


N.B.—Davidson v. Arsineau, 10 N. 
B. 289. 


[a] Bule applied.—(1) Ina prose- 
cution for conspiracy, it was proper 
for the court to permit the state’s 
attorney to cross-examine witnesses 
called by him, where their answers 
were evasive and at variance with 
their statements before the grand 
jury and to the state’s attorney. Peo- 
ple v. Curran, 121 N.B. 637, 286 Ill. 
302 [aff 207 Ill. App. 264]. (2) Plain- 
tiff’s witness being an employee of 
defendant, and exhibiting considerable 
hostility to plaintiff in giving his tes- 
timony, it was not an abuse of dis- 
eretion to permit him to be cross- 
examined by plaintiff. Semper v. 
American Press, 273 S.W. 186, 217 Mo. 
App. 55. (3) A proponent of a will, 
who is forced to. call a subscribing 
witness impeaching recitals in the at- 
testation clause, should not be re- 
stricted in cross-examination on the 
theory that such witness is pro- 
ponent’s. Lott v> Lott, 218 N.W. 447, 
174 Minn. 138. 


72. Jiuber v. Thomas, (Wyo.) On.) 
(2d) 1042. 


73. In re Kasson’s Estate, 59 P. 
950, 127 Cal. 496; Hall v. Crosby, 160 
A, 878, 131 Me. 253; Com. v. Mullen, 
23 N.E. 51, 150 Mass. 394; Rex v. 
Barsalou, 4 Can.Cr.Cas. 446. 


[a] Rule applied.—(1) An accused 
testifying in his own behalf may be 
cross-examined by the counsel for oth- 
er defendants jointly indicted with 
him on all matters material to their 
clients in addition to the cross-exam- 
ination of the district attorney. Com. 
v. Mullen, 23 N.B. 51,150 Mass. 394. 
(2) A codefendant on a joint indict- 
ment has the right to cross-examine 
on the evidence adduced on behalf of 
any of the other defendants, before 
the counsel for the prosecution cross- 
examines, and in doing so to bring 
out fresh facts which may be ad- 
vantageous for his defense. Rex v. 
Barsalou, 4 Can.Cr.Cas. 446. 


74, Com. v. Robinson, 1 
(Mass.) 555. 


Gray 


eae: Control by court see infra § 
76. See supra § 779. 


77. U.S.—yYork v. U. S., 299 F. 778. 
Cal.—Taggart v. Bosch, 48 P. 1092, 


ination should not be permitted.7? Generally one de- 
fendant has a right to cross-examine a witness who 
has testified adversely to him as the witness of his 
codefendant,’® and one of several defendants, joint- 
ly indicted ‘and tried together, may be allowed to 
draw out, by cross-examination of one of the witness- 
es for the commonwealth, facts pertinent to his de- 
fense, although injurious to the other defendants.’* 


[§ 782] (4) Curtailment of Examination.7® 
right to cross-examine witnesses of the adverse par- 
ty being absolute,7® it should not be abridged,’” es- 
pecially where the witness is the opposite party and 
is testifying to make out his own ease,‘® and only 
after the right has been fully and fairly exercised 


The 


49 P. 352, 117 Cal. xvii. 


Ga.—Western & A. R. R. v. Peter- 
son, 147 S.E. 513, 168 Ga. 259; Kimsey 
v. Rogers, 142 SE. 667,166, Ga aves 
Becker v. Donalson, 67 S.E. 92, 1338 
Ga. 864; Barnwell v. Hannegan, 31 
S.E. 116, 105 Ga. 396; Brundage v. 
State, 81 S.E. 384, 14 Ga.App. 460. 


Ill. Whiteman v. People, 83 Ill. 
App. 369. 


eT ane State, 146 N.E. 822, 
196 Ind. 


Hiden v. Christy, 201 N.W. 
42, 198 Iowa 1302. 


Miss.—Crawford v. 
589, 162 Miss. 158. 


N.M.—State v. Martin, 250 P. 842, 
32 N.M. 48. 


N.Y.—Smith v. Castle, 
18, 81 App.Div. 638. 


Porto Rico.—People vy. Gomez, 33 
Porto Rico 179. 


S.C.—State v. King 
158 S/C. 251. 


Utah.—State v. Warner, 13 P.(2d) 
817, 79 Utah 510 [vacating 291 P. 307, 
79 Utah 400]. 


[a] Rule applied.—(1) Ina crim- 
inal caSe accused, who was cross- 
examining a witness, should not be 
deprived of his legal right to examine 
or cross-examine witnesses, because 
of an inadvertent offensive expression, 
either by himself or his counsel. 
Whiteman v. People, 83 Ill.App. 369. 
(2) The primary idea of confronta- 
tion of an adverse witness is the op- 
portunity for cross-examination. 
People v. Gomez, 33 Porto Rico 179. 


_[b] Interstate commerce commis- 
sion in hearing cases should not pre- 
clude full and fair cross-examination 
of adverse witnesses. Chicago & E. I. 
Ry 1 Cor wee UniSey4s-h 620) 1987. 


[c] Cross-examination held not 
unduly restricted.—In a rape prosecu- 
tion, where defendant’s attorney stat- 
ed he intended to cross-examine the 
prosecutrix as to opportunity which 
she may have had to become pregnant 
through intercourse with Some one 
other than defendant, the court’s re- 
fusal to rule on questions before they 
were asked was not a curtailment of 
the cross-examination, and, where no 
objection was sustained to any ques- 
tion, the answer to which contradicted 
facts related by the prosecutrix, there 
was no error. People v. Pearson, 209 
P. 8038, 59 Cal.App. 280. 


78. Western & A. R. R. v. Peter- 
son, 147 S.E. 513, 168 Ga. 259: Kim- 
sey v. Rogers, 142 S.E. 667, 166 Ga. 
176; Becker v. Donalson, 67 S.F. 92, 


State, 138 So. 
N.Y.S. 


81 


155 S.E. 409, 
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may the court in its disctetion curtail the cross-ex- 
amination.*® In a criminal case the prosecution can- 
not, by an offer to enter a nolle prosequi or consent 
to a verdict for defendant on one count on which a 
witness has testified, prevent defendant from cross- 
examining him on that count, for the purpose of aft- 
erward contradicting his testimony.*° Where a wit- 
ness is incompetent, for want of knowledge, to tes- 
tify concerning the matters as to which he is eall- 
ed, and testifies to nothing material to the issue, it is 
not error to refuse to permit him to be cross-exam- 
ined.*1 Permitting a party to withdraw his witness 
temporarily is not error, where the witness is after- 
ward returned and is fully cross-examined.*? 


[§ 783] (5) Waiver of Right. The right to cross- 
examine a witness may be waived‘? by failure to 
exercise it,°4 or, where cross-examination has been 
interrupted, by failure to request the opportunity 
to complete it,§* but not by failure to ‘object to the 
examination in chief of a witness out of the proper 
order. A new party defendant coming in after 
witnesses for plaintiff have been examined waives the 
right to cross-examine the witnesses, if such right 
ever existed, by failing to make timely motion for 
leave to cross-examine them.$7 Where defendant’s 
attorney fails to appear for trial, and the trial pro- 
ceeds as on default, the failure of defendant’s attor- 
ney to appear and cross-examine plaintiff’s witness- 
es operates as a waiver of his right so to do.§8 


[§ 784] (6) Direct Examination as Condition Pre- 


cedent. Except in the ease of the examination of 
an adverse party as on cross-examination,®® a wit- 
ness cannot be subjected to cross-examination until 
he has testified in chief,®® and accordingly, where a 
witness, although called and sworn by one party, is 
not examined, the adverse party has no right to eross- 
examine him;®! but the contrary has been held,°? 
and it has been held diseretionary with the court to 


133 Ga. 864; McLean v. Merchants 90. Whistler v 


Bank of Canada, 9 Alta... 471, 27 


Dom.L.R. 156, 34 West.L.R. 81. 514). 


WITNESSES 


. Cowan, 26 Ohio Cir. 
Ct. Sli alin 26 Neat, 70) Ohio i Sts 
See State v. Lustberg, 164 A. 
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permit this to be done.®? Where a witness’ deposi- 
tion has been taken, he cannot be cross-examined in 
reference to it, unless it has been introduced in evi- 
dence previous to his being called; and even then he 
will not be permitted to do more than make an ex- 
planation in regard to it.°# 


[§ 785] b. Time for COross-Examination—(1) In 
General. Counsel should avail themselves of the op- 
portunity to cross-examine before the witness leaves 
the stand,®® unless the court, for some good reason, 
allows them the privilege of cross-examination at a 
subsequent stage of the trial,°° and after a witness 
has once left the stand, the party who introduced him 
is not bound to detain him for further examination on 
behalf of the adverse party.°” Where counsel for a 
party was absent at the opening of the trial, but ap- 
peared before conclusion of the examination of plain- 
tiff’s second -witness, he should be permitted to eall 
for cross-examination the first witness, whose exam- 
ination in chief had been completed.®8 It is not im- 
proper to refuse to interrupt the examination of a 
witness by one party so that the other party may 
cross-examine the witness.°® The court cannot post- 
pone the cross-examination of plaintiff’s witness 
against the wishes of defendant, until plaintiff has 
made out a prima facie case and closed. 


Cross-examination before use of memorandum. 
Before a memorandum is used by a witness, wheth- 
er used in relation to proof of matters of present rec- 
ollection or proof of matters of past recollection, the 
opposing party is entitled to cross-examine the wit- 
ness in order to test the question of his recollec- 
tion.? 


[§ 786] (2) Recalling Witness. Whether a par- 
ty who has cross-examined a witness may recall him, 
in order to make a further cross-examination, rests 
in the discretion of the court,? which may either per- 


den v. Pratt, 1 Thomps.&C. (N.Y.) 


$8. Gorman vy. Sullivan, 84 Pa.Su- 


79, Cossack v. U.S., 63 F..(2d) 511, 
80. Com. v. Scott, 121 Mass. 33. 


Sly watkins wv. U.S. 50. BP. 88,5 
Okl. 729. 

#2, State v. King, 155 S.E. 409, 158 
SiCez5L. 

83. State v. Rouse, 135 S.E. 641, 
138 S.C. 98. 


84. Haas v. Sinaloa Exploration & 
Development Co., 155 A. 4, 17 Del.Ch. 
334; Appeal of Hay, 91 Pa. 265; U.S. 
v. Galanco, 11 Philippine 575; State v. 
Crosby, 158 S.E. 685, 160 S.C. 301. 


85. Chamberlain v. Chamberlain, 
300 P. 100, 114 Cal.App. 591; Gruskay 
v. Simenauskas, 140 A. 724, 107 Conn, 
380; State v. Rouse, 135 S.H. 641, 138 
S.C. 98. 

86. Graham vy. Larimer, 23 P. 286, 
82) ‘Cal. 173: 


Aae Eddleman y. Fasig, 128 I1l.App. 
120. 
88. Bradley v. Mirick, 91 N.Y. 293, 


16 N.Y.Wkly.Dig. 200 [aff 25 Hun 272]. 


89. See supra § 778. 


703, 11 N.J.Mise. 51 (in a conspiracy 
prosecution, refusal to permit cross- 
examination of counsel for two de- 
fendants who pleaded non vult was 
not error). 


$1. Toole v: Nichol, 
Austin y. State, 14 Ark. 555; State v. 
Carter, 25 So. 385, 51 La.Ann. 442; 
Harris v. Quincy, etc., R. Co., 91 S.W. 
1010, 115 Mo.App. 527. 


92. Lunday v. Thomas, 26 Ga. 537; 
Aiken yv. Cato, 23 Ga. 154; Mason v. 
Southern R. Co., 36 S.E. 440, 58 S.C. 
70, 79 Am.S.R. 826, 53 L.R.A.- 9138. 


93. State v. Lancaster, 162 S.E. 367, 
202 N.C. 204. 


94, Haines v. Republic F. Ins. Co., 
52 N.H. 467. 


95. Sheffield & Herrender v. Roch- 
ester, CCC mC Ome lebarh: GN. )Eoo oO: 


96. Sheffield & Herrender vy. Roch- 
ester, etc., R. Co., supra. 


43 Ala. 406; 


Recalling for cross-examination see 
infra § 786. 


97. Wells v. Wells, 33 N.J.Eq. 4; 
Sheffield & Herrender v. Rochester, 
ete’; R: Co; 21 (Barb. |GNeYe)) soo. Bur= 


per. 161. 


99. Dawson vy. State, 108 So. 261, 
21 Ala.App. 346; State v. O’Meara, 177 


N.W. 568, 190 Iowa 6138; State v. 
Glauson, 115 So. 484, 165 La. 270; 
Commonwealth v. Namet, 158 N.E. 


260, 261 Mass. 20. 


1. Fralick y. Presley, 29 Ala. 457, 
65" Amu a3 


as: Neff v. Neff, 114 A. 126, 96 Conn. 
73. 


3. Ala.—Morningstar v. State, 59 
Ala. 30; Fuller v. State, 107 So. 731, 
21 Ala.App. 300; Bone v. State, 62 So. 
455, 8 Ala.App. 59. 

Cal.—People v. Keith, 50 Cal. 137. 

Colo.—Losasso y. People, 287 P. 647, 
87 Colo. 290. 

Ill.— Hale v. Hale, 169 Ill.App. 272. 

La.—State v. Bankston, 116 So. 565, 
165 La. 1082. 

Minn.+-Cummings 
Minn. 429. 

N.C.—State v. Hoppiss, 27 N.C. 406. 


Wash.—State v. Schuman, 153 P. 
1084, 89 Wash. 9, Ann.Cas.1918A 633. 


ov Taylor, 24 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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mit* or refuse to allow® such action as it may decm 
The court will not 
ordinarily require the party who introduced the wit- 
ness to produce him in order that he may be recalled 
for further cross-examination;® but where the court 
erroneously forbids a certain line of cross-examina- 
tion, and thereafter admits the error, the party who 


proper under the circumstances. 


WITNESSES 


produced the witness should be required to restore 


him for eross-examination.? 


sel, is diseretionary.® 


ed for further cross-examination.? 


Ala.—Gurley v. State, 113 So. 


4, 
391, 216 Ala. 342. 


Ill. Hale v. Hale, 169 Ill.App. 272; 
Cal Hirsch, etc., Iron, etce., Co. v. Cole- 
man, 128 Ill.App. 245 [aff 81 N.B. 21, 
Ser tr 9]. 


Iowa.—Chapman vy. James, 64 N.W. 
795, 96 Iowa 233. 


Kan.—State vy. Lewis, 43 P. 265, 56 
Kan. 374. 


La.—State v. Bankston, 116 So. 565, 
165 La. 1082; State v. Schuermann, 83 
So. 426, 146 La. 110; State v. Owens, 
58 So. 557, 130 La. 746. 


Mich.—Sanford vy. Houghton, 150 N. 
W. 334, 184 Mich. 44. 


Mo.—State v. Soper, 49 S.W. 1007, 
148 Mo. 217. 


N.J.—Sperbeck v. Camden, etc., R. 
Co., (Sup.) 64 A. 1012. 


Ohio.—Brandon v. Lake Shore, etc., 
R. Co., 17 Ohio Cir.Ct. 705, 8 Ohio Cir. 
Dec. 642. 


Tex.—Leal v. State, 291 S.W. 226, 
106 Tex.Cr. 68; Duffy v. State, 55 S.W. 
G4 ea Lexi, 39. 


Va.—Savage v. Bowen, 49 S.E. 668, 
103 Va. 540. 


[a] Questions to defendant’s wit- 
ness recalled by the state, whether in 
rebuttal or leading, were within the 
eourt’s discretion. Gurley y. State, 
113 So. 391, 216 Ala. 342. 


[b] Thus, where a witness is call- 
ed by his counsel from the witness 
stand during his cross-examination, 
and consulted by his counsel, it is 
within the discretion of the trial court 
to permit such witness to be imme- 
diately recalled. Schloss y. Estey, 72 
N.W. 264, 114 Mich. 429. 


5. Ala.—Vann v. State, 37 So. 158, 
140 Ala. 122; Humphries y. State, 56 
So. 72, 2 Ala.App. 1. 


Ark.—Murphy v. State, 273 S.W. 
718, 169 Ark. 275; Branscum v. State, 
203 S.W. 13, 134 Ark. 66. 


Cal.—People v. Parton, 49 Cal. 632; 
Feonls v. Miller, 206 P. 89, 56 Cal.App. 


Colo.—Moeller y. People, 199 P. 414, 
70 Colo. 223. 


D.C.—Mears v. U. S., 55 F.(2d) 745, 
60 App.D.C. 387; Kemp v. United 
sere. 41 App.D.C.75389) 51. LE: R.A.N’S. 


Ga.—Harden v. Central of Georgia 
Ry. Co., 94 S.B. 263, 21 Ga.App. 218. 


I11l.—U. S. Wringer Co. v. Cooney, 73 
N.E. 803, 214 Ill. 520; Chicago, etc., 
R. Co. v. Eaton, 96 Ill.App. 570 [aff 
62 N.E. 784, 194 Ill. 441, 88 Am.S.R. 
161]. See Heinz v. Baidwin County 
Colonization Co., 195 Ill.App. 265. 


, 


; 


Allowing recall for 
eross-examination of a party who had testified at a 
previous hearing of a case at which the adverse par- 
ty was not present, either in person or by coun- 
A person accused of crime 
who has testified in his own behalf may be recall- 
The court should 
generally allow defendant to recall the prosecut- 


elicit from the 


Iowa.—Welpton v. Marshall, 186 N. 
W. 854; Duffey v. Consolidated Block 
Coal Co., 124 N.W. 609, 147 Iowa 225, 
30 L.R.A.N.S. 1067; Fowler v. Straw- 
berry Hill, 38 N.W. 521, 74 Iowa 644. 


Kan.—State v. Arch, 157 P. 1198, 98 
Kan. 404. 


La.—State v. Woods, 109 So. 519, 
161 La. 863; State v. Rogers, 70 So. 
863, 138 La. 867. 


Md.—Niemoth vy. State, 154 A. 66, 
160 Md. 544; Deibert v. State, 133 A. 
847, 150 Md. 687. 


Mass.—Ward v. Fuller, 7 Gray 179. 


Mich.—People v. Hossler, 97 N.W. 
754, 185 Mich. 384. 


Minn.—Hansen v. Hansen, 148 N.W. 
457, 126 Minn. 426, L.R.A.1915A 104. 


Or.—State vy. Robinson, 48 P. 357, 
32 Or. 43. 


Pa.—Engle v. Capital Fire Ins. Co. 
of Concord, New Hampshire, 75 Pa. 
Super. 390. 


Tenn.—Western Union Tel. 
Kirkpatrick, 2 Tenn.Civ.A. 41. 


Wash.—State v. Schuman, 153 P. 
1084, 89 Wash. 9, Ann.Cas.1918A 633. 


[a] Refusal held abuse of discre- 
tion.— Where proponents of a will had 
examined one attesting witness, and 
called another, asking merely wheth- 
er a signature was his, and contest- 
ants waived cross-examination, it was 
an abuse of discretion to refuse recall 
for cross-examination when it devel- 
oped that the will would be admitted 
on insufficient proof. In re Huber’s 
Will, 168 N.Y.S. 890, 181 App.Div. 63%. 


6. Simonds Rolling-Mach. Co. v. 
Hathorn Mfg. Co., 83 F. 490. 


7. Perry vy. Jefferies, 39 S.E. 515, 
61 S.C. 292. 


8. Floren vy. Larson, 135 N.W. 672, 
29 S.D. 68. 


[a] Statutory provision authoriz- 
ing examination of adverse party as 
if under cross-examination does not 
entitle a party to recall for cross-ex- 
amination an adverse party who has 
already testified, although he might 
call such adverse party as his own 
witness and then examine him as if 
under cross-examination. Floren v. 
Larson, 135 N.W. 672, 29 S.D. 63. 


9. U.S.—Henry Ching v. U. S., 264 
F. 639 [cert den 41 S.Ct. 6, 254 U.S. 
630, 65 L.Ed. 447]. 


Ala.—Thomas y. State, 14 So. 621, 
100 Ala. 53. 


Ark.—Shinn y. State, 234 S.W. 636, 
150° Ark? 215. 


Cal.—People v. La Vers, 20 P.(2d) 
967, 180 Cal.App. 708. 


Iowa.—State v. Johnson, 34 N.W. 


Com ve 


[§ 787] ¢c. Object 
Statement Thereof. The object of cross-examina- 
tion is to weaken or disprove the case of one’s ad- 
versary,!® test the recollection, veracity, and preju- 
dice of the witness,!4 and exhibit the improbabili- 
ties of a witness’ testimony.?® 
tion, counsel need not state what it is expected to 
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ing witness for cross-examination.'°® It has been held 
improper to allow defendant to recall and further 
cross-examine plaintiff, and, in effect, reopen plain- 
tiff’s case after he has rested.*+ 
been passed subject to cross-examination upon a spec- 
ified point, the court may, on recall, refuse to allow 
additional examination on other points.!? 


When a witness has 


of Cross-Examination and 


On cross-examina- 
witness,'® except where questions 


177, 72 Iowa 393. 


Kan.—State v. Lewis, 43 P. 265, 56 
Kan. 374. 


Ky.—Stout v. Com., 94 S.W. 15, 123 
Ky. 184, 29 Ky.L. 627, 13 Ann.Cas. 547; 
ae Vv. Com.) (62 "Si We Clo, 2a Eyaen 


La.—State v. Louviere, 124 So. 188, 
169 La. 109; State v. Favre, 25 So. 93, 
51 La.Ann. 434. 


Mo.—State v. Kennade, 26 S.W. 347, 
121 Mo. 405. 


Ohio.—Johns v. State, 182 N.E. 356, 
42 Ohio App. 412 [petition dism 181 
N.B. 878, 124 Ohio St. 671]. 


Okl.—Hamit v. State, 275 P. 361, 42 
Okl.Cr. 168. 


Tex.—Bradley v. State, 277 S.W. 
147, 102 Tex.Cr. 441; Petty v. State, 
250 S.W. 163, 94 Tex.Cr. 211; Barnett 
v. State, 176 S.W. 580, 76 Tex.Cr. 555. 


10: State v. Hersh, (Mo.) 296 S.W. 


oo. 


il... Rustin -v., Prudential: Ins: ‘Co; 
161 N.BE. 561, 27 Ohio App. 466. 


12. Madden v. U. S., 20 F.(2d) 289 
[cert den 48 S.Ct. 116, 275 U.S. 554, 
72 L.Ed. 423]. 


13. Cal.—Jackson v. Feather River, 
etc., Water Co., 14 Cal. 18. 


Nev.—Ferguson vy. Rutherford, 7 
Nev. 385. 


eee Seb v. Boyd, 5 Wend. 


N.C.—Riverview Milling Co. v. State 
Highway Commission, 130 S.B. 724, 
726, 190 N.C. 692. 


® 
S.D.—State v. Egan, 183 N.W. 652, 
44 S.D. 273; Wendt v. Chicago, etc., 
R. Co., 57 N.W. 226, 4.S.D. 476. 


“The office of cross-examination is 
to sift, and test, and purge from the 
adversary’s witnesses the elements 
composing their estimates of dam- 
ages.” Riverview Milling Co. v. State 
Highway Commission, supra. 


[a] Defendant may prove by cross- 
examination any fact which would de- 
feat plaintiffi’s cause of action, al- 
tnough not pleaded. Grasinger v. 
Lucas, 123 N.W. 77, 24 S.D. 42. 


14 Asgill v. U. S., 60 F.(2d) 776. 


15. People v. Giblin, 21 N.B. 1062, 
re IND Yeeri9i6 0:4 RAL bi om veINE aaa 

16. Hyland v. Milner, 99 Ind. 308; 
Harness v. State, 57 Ind. 1; Northern 
Texas Traction Co. v. Smith, (Tex. 
Civ.App.) 223 S.W. 1018; State v. Mee- 
han, 84 A. 862, 86 Vt. 246. 


Offer of proof in: 
Civil actions see Trial § 142. 
Criminal prosecutions see Criminal 


Law § 2151. 
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permissible only for the purpose of impeachment are 
asked, in which case’ the object should be announe- 
ed.'7 However, a refusal to suppress or exclude the 
deposition of a party to an interference because he 
declined, on the advice of counsel, to answer certain 
general questions on cross-examination, although the 
questions should have been answered, will not be held 
to be reversible error, where the cross-examining 
counsel fails to point out the relevancy of the ques- 
tions by stating what he expected to elicit, and the 
ease is otherwise plainly made out.15 Where a ques- 
tion on ecross-examination is objected to a reasonable 
effort should be made to advise the court of the ob- 
ject. with which it is asked.1® Counsel should not be 
compelled to disclose in advance the purpose for 
which he desires to prove certain facts on cross-ex- 
amination.?° 


[§ 788] d. Effect of Death, Incapacity, or Absence 
of Witness. Although the contrary has been held,?+ 
the testimony of a witness, given on direct examina- 
tion, should be stricken out when the party against 
whom he testified is, through no fault of his own, 
deprived of the right to cross-examine him by rea- 
son of his death,?2 or illness,?? or absence,?* or a mis- 
trial ordered.?® The direct testimony of a witness 
who dies before conclusion of the cross-examination 
ean be stricken out only in so far as not covered by 
the cross-examination,?® and absence of a _ wit- 
ness is not enough to warrant striking his testimony 


17. State vy. Kennon, 14 So. 187, 45 
La.Ann,. 1192. 
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for failure to appear for further cross-examination 
where the witness has already been sufficiently cross- 
examined,?* or the matter on which further cross- 
examination is sought is not in controversy.?* It 
has been held that a referee has no power to strike 
out the examination of a witness on his failure to 
appear for cross-examination where a good excuse is 
given.”° 


[§ 789] e. Effect of Refusal To Answer. Where 
a witness refuses to answer,?° or answers evasive- 
ly,?1 pertinent questions on cross-examination, his 
testimony on his direct examination should be strick- 
en out,?? especially where the witness is a party 
testifying in his own behalf.** 


[§ 790] f. Nature and Effect of Evidence Elicited. 
Evidenee given on cross-examinationis to be regard- 
ed as testimony on the part of the party calling the 
witness, and not of the party cross-examining,** and 
the cross-examiner is not bound by the testimony giv- 
en by the witness on direct examination;*?*® but one 
who goes beyond the proper scope of cross-examina- 
tion is bound by the witness’ testimony,*® and this is 
so where he ecross-examines merely to contradict the 
witness later.?7 Where defendant is improperly al- 
lowed to cross-examine a witness for plaintiff and 
shows matters constituting a defense to the action, 
the testimony is to be regarded as if the witness had 


testifying in his own behalf, refused 
to answer questions on cross-exami- 


18. Jansson y. Larsson, 30 App.D. 
208. 


19. Knuckey v. Butte HBlectric Ry. 
Co., 122 P. 280, 45 Mont. 106. 


20. Brown vy. State, 40 So. 7387, 88 
Miss. 166. 


21. Scott v. McCann, 24 A. 536, 76 
Md. 47. 


[a] In equity.—Where one party 
to a contract has testified to his recol- 
lection of the matter involved, and the 
other party, after testifying, dies sud- 
denly before cross-examination, such 
testimony is nevertheless admissible, 
in a court of equity, under a statute 
putting both parties to a contract on 
a plane of mutuality, and declaring 
that in case of death the testimony 
of*the survivor shall not be received. 
Scott v. McCann, 24 A. 536, 76 Md. 47. 


22. Sperry v. Moore’s Estate, 4 N. 
W..13, 42 Mich. 353. 


Cross-examination on taking of 
deposition see Depositions § 221. 


23. People v. Cole, 43 N.Y. 508, 1 
Cow.Cr. 295 [aff 2 Lans. 370, appr Kis- 
sam v. Forrest, 25 Wend. (N.Y.) 651, 
and crit Forrest v. Kissam, 7 Hill (N. 
Y.) 463 (rev 25 Wend. 651)]. 


[a] Failure to produce witness.— 
Where a plaintiff’s witness is in part 
examined, and then the cause is ad- 
journed on account of his sickness, it 
is the duty of plaintiff to produce the 
witness again at the day, or show 
some reason why the witness is not 
there, otherwise the evidence given on 
his unfinished examination may be re- 
jected, as defendant has the right to 
cross-examine him. Clements v. Ben- 
jamin, 12 Johns. (N.Y.) 299. 


24. Townsend’s Succession, 3 So. 
488, 40 La.Ann. 66; Rieger’s Succes- 
sion, 37 La.Ann. 104; Price v. Wilson, 
67 Barb. (N.Y.) 9; Burnett v. Phalon, 


25. State v. Bigham, 131 S.E. 603, 
133 IS:C. 491" 


[a] Waiver.—Failure to move to 
strike out testimony of a witness dy- 
ing before cross-examination is not a 
waiver of the right to cross-examine. 
poate v. Bigham, 131 S.H. 6038, 133 S.C. 


26. Curtice v. West, 2 N.Y.S. 507, 
ae 47 [aft 24 N-B. 1099, 121 INSY: 


27. Lew Choy v. Jim Sing, 216 P. 
888, 125 Wash. 631. 


[a] Rule applied.—Refusal to 
strike testimony of a witness after 
translation into English of an in- 
strument written in a foreign lan- 
guage, on the failure of the witness 
to appear for further cross-examina- 
tion, after adjournment taken while 
the witness was being cross-examined, 
was not error, where the court might 
have justly concluded that there had 
been sufficient cross-examination con- 
cerning the translation. Lew Choy v. 
Jim Sing, 216 P. 888, 125 Wash. 631. 


28. Lew Choy v. Jim Sing, supra. 


ee In. nen Crooks, 23 Hun, (NxyY.) 


30. Right of witness to refuse to 
answer see infra § 869 et seq. 


31. Howard v. Chamberlin, Boyn- 
ton & Co., 64 Ga. 684; Heath v. Wa- 
ters, 40 Mich. 457. 


32. Lowry v. Chicago & N. W. Ry. 
Co., 248 Ill.App. 306; Cumberland R. 
Co. v. Girdner, 192 S.W. 8738, 174 Ky. 
761; Rutherford v. Holmes, 66 N.Y. 
368 [aff 5 Hun 317]; Beardsworth v. 
Whitehead, 122 N.Y.S. 31, 137 App.Div. 
306; Gallagher v. Gallagher, 87 N.Y.S. 
343, 92 App.Div. 138, 15 N.Y.Ann.Cas;: 
35; Meyer v. Lent, 16 Barb.: (N.Y.) 
538 [rev 7 Abb.Pr. 225]; Thomas, vy. 
Dower, 297 P. 1094, 162 Wash. 54. 


[a] Rule applied.—Where plaintiff, | 82 Tex.Cr. 27. 


nation asked to show that the con- 
tract sued on was in part illegal, the 
court properly eliminated plaintiff’s 
testimony. Thomas va Dower, 297 P. 
1094, 162 Wash. 54. 


[b] Stay or dismissal of action.— 
While there may be circumstances un- 
der which the failure or refusal of a 
party to appear and be examined by 
his adversary will justify either- a 
stay or a dismissal, the existence of 
such circumstances must be clearly 
shown, the usual remedy for failure 
or refusal of a witness to appear for 
cross-examination being to strike out 
his testimony. Beardsworth v. White- 
head, 122 N.Y.S. 31, 137 App.Div. 306. 


33. Howard v. Chamberlin, Boyn- 
ton & Co., 64 Ga. 684; Heath v. Wa- 
ters, 40 Mich. 457. 


34 Schratz v. Schratz, 35 Mich. 
485; Wilson v. Wagar, 26 Mich. 452; 
Western Warehouse Co. v. New Am- 
sterdam Casualty Co., 167 P. 572, 85 
Or. 597; State v. Naylor, 150 P. 860, 
77 Or. 189; Ah iDoon v. Smith, 34 P. 
574, 25 Or. 89; Porter v. Hunter, 207 
P. 153, 60 Utah 222. 


[a] In New Hampshire, where a 
party, who supports his book of ac- 
counts by his oath, is cross-examined, 
it does not make him a witness in 
oa, Eastman y. Moulton, 3 N.H. 


35. Mississippi Ice & Utilities Co. 
v. Pearce, 134 So. 164, 161 Miss. 252. 


36. Crawford v. State, 201 S.Ww. 
784, 132 Ark. 518; Swaith v. State, 180 
N.E. 695, 125 Ohio St. 137; Allen v. 
Commonwealth, 94 S.E. 788, 122 Va. 
834; Gilpatrick v. Perry, 188 P. 442, 
26 Wyo. 538. 

37. Gray v. State, 


197 S.W. 990, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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been called and examined in chief by defendant.*® 
Where, on cross-examination of a party, he testifies 
to a certain fact, he cannot thereafter claim that 
there is no evidence of such fact,*® and his testimony 
on cross-examination must be taken as true when not 
disputed.4® Testimony on cross-examination, con- 
fessing and avoiding the effect of the testimony giv- 
en on direct examination, does not affect the latter’s 
competency.4! Testimony elicited on cross-exami- 
nation may partially, or even wholly, remove the bur- 
den of proof from the cross-examiner.*? Plaintiff is 
entitled to the benefit of testimony brought out by 
cross-examination of defendant’s witness, notwith- 
standing plaintiff’s motion to strike it as not respon- 
sive, the motion being overruled.*® The value of tes- 
timony given by a witness on direct examination may 
be entirely nullified by his admissions on eross-exam- 
ination,** and where a witness testified to certain 
facts on direct examination, his denial, on cross- 
examination, of knowledge of such facts operates as 
a withdrawal of his direct testimony.*® 


[§ 791] g. Denial of Right. As the right to cross- 
examine witnesses is absolute,*® it is no justification 
for the refusal of the right that the answer would 
have been unfavorable to the cross-examiner,*’ or 
that he could have made the witness his own and in 
that way established what he sought to bring out by 
cross-examination,*® and the error of refusing to al- 
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low a party to cross-examine a witness or to ask him 
proper questions on cross-examination is not cured by 
the fact that the party subsequently calls the witness 
as his own and examines him in chief as to the mat- 
ters about which he sought to cross-examine him,*® or 
by the fact that the party calling the witness subse- 
quently recalled him and offered to allow a cross- 
examination as to such matters.°° However, it has 
been held that the error is rendered harmless by the 
party calling the witness and proving the matters 
which his cross-examination would have elicited,** or 
where he is allowed to prove the same matter by oth- 
er evidence.®? Where questions asked are improper, 
as not cross-examination, the court may direct the 
witness to stand aside, and allow him to be recalled by 
the examiner as his own witness.°® 


[§ 792] 2. Scope and Extent of Cross-Examina- 
tion*—a. In General. It is difficult to define defi- 
nitely the limits of a cross-examination,°* as the mat- 
ter rests largely within the discretion of the trial 
court.°> However, cross-examination should be for 
some legitimate purpose;>®*® and in order to afford 
a party the full right of cross-examination,®’ and 
since cross-examination is one of the methods of 
testing the truth and good faith of the witness then 
testifying,®’ as a general rule, in the interests of 
truth and justice, a wide latitude should be permitted 
in the cross-examination of an adverse witness;°° or, 


38. Smith v. Standard Steel Car 
GCo., 106 A. 102, 262 Pa. 550. 


39. Ball v. Grismore, 239 S.W. 524, 
210 Mo.App. 16. 


40. Young v. Hipple, 117 A. 185, 
273 Pa. 439, 25. A.L.R. 1541. 


41. Texas Hardware & Implement 
Mut. Fire Ins. Co. v. Dallas Trust & 
Son inge Bank, (Tex.Civ.App.) 295 S. 

“665. 


42. Hines v. Foster, 6 P.(2d) 597, 
166 Wash. 165. 


43. Brown v.. Winnwood Amuse- 
ment Co., 34 S.W.(2d) 149, 225 Mo. 
App. 1180. 


44. Rector v. 
897, 298 Mo. 261. 


[a] TIllustration.—The evidentiary 
value of testimony of a witness as to 
a conversation which occurred be- 
tyyeen defendant’s testator and the 
witness’ father was completely nulli- 
fied by admissions on cross-examina- 
tion that the father of the witness 
died nearly a year before defendant’s 
testator received the property. which 
he was alleged to have stated belong- 
ed to him and plaintiff. Rector v. 
Goodloe, 249 S.W. 897, 298 Mo. 261. 


45. Duvall v. Commonwealth, 249 S. 
W. 768, 198 Ky. 609. 


46. See supra § 779. 


47. Schuite v. Ideal Food Products 
Co., 213 N.W. 481, 203 Iowa 676. 


48. Heard v. U. S., 255 F. 829, 167 
CEC Ase Loi. 


49. White v. Dinkins, 19 Ga. 285; 
State v. Howard, 14 S.E. 481, 35 S.C. 
197; Willoughby v. Northeastern R. 
Gov, 21S) Bs 3395 32°S3C. 410; State wv. 
Hollenbeck, 30 A. 696, 67 Vt. 34. 


50. People v. Becker, 104 N.E. 396, 
210 N.Y. 274; State v. Hollenbeck, 30 
A. 696, 67 Vt. 34. 


51. Grubb v. State, 20 
(VAS la RO aX ParAV bok 


Goodloe, 249 S.W. 


N.E. 257, 


52. Ramirez v. American R. Co., 17 
Porto Rico 440. 


58. McDonald v. Fairbanks, 43 N. 
E. 783, 161 Ind. 124. 


54, Johnson y. Reynolds, 121 So. 
793, 97 Bla. 591, 595. 


“The art of cross-examination is 
rarely possessed and many times 
greatly abused, particularly by those 
who seem to have no clear or definite 
conception of its use. In such cases 
the examination becomes a meaning- 
less and tiresome expense of time 
which the court should suppress. But 
whenever counsel is within his rights 
and is seeking by the examination ofa 
witness in cross to bring a helpful 
light upon the subject of the inquiry 
it is harmful error to deny him the 
right. Under certain circumstances 
the limits to which a cross-examina- 
tion may extend may not well be de- 
fined. It is dificult to lay down a 
rule with any precision.” Johnson vy. 
Reynolds, supra. 


55. See infra § 837. 


56. Keeney v. Arp De La Gardee, 
235 N.W. 745, 212 Iowa 45. 


57. Wilson v. State, 71 So. 115, 195 
Ala. 675. 


Right to cross-examine generally 
see supra §§ 779-784. 


58. Davis v. State, 126 So. 414, 23 
Ala.App. 419. 


Cross-examination as to matters 
bearing on credibility generally see 
infra §§ 1006-1029. 


Object of cross-examination gener. 
ally see supra § 2477. 


59. U.S.—Chicago & E. I. Ry. Co. 
v. U. S., 48 F.(2d) 987; Crocker First 
Hedersal Trust Co. vy Us SS. 388) BiC2a) 
545; Rossi v. U. S., 9 F.(2d) 362. 


Ala.—Southern Ry. Co. v. Smith, 
137 So. 398, 223 Ala. 583; Nolan v. 
State, 93.So. 529, 207 Ala. 663; Wilson 
Ve mOtalenm (ie SO. valine 196) Alas Guise 


*By HENRY H. SKYLES (§$ 752-803). 


Southern R. Co. v. Hobbs, 43 So. 844, 
151 Ala. 335; Richardson vy. State, 41 
So. 82, 145 Ala. 46; Ramsey v. Smith, 
35 “So.-325, 138" Alay 3335°> Nelms v. 
Steiner, 22 So. 435, 113 Ala. 562; Bak- 
er v. State, (App.) 149 So. 858 [cert 
den 149 So. 859]; Williams v. State, 
136 So. 840, 24 Ala.App. 446 [cert den 
136 So. 841, 223 Ala. 557]; Davis v. 
State, 126 So. 414, 23 Ala.App. 419; 
Largin v. State, 104 So. 50, 20 Ala. 
App. 550; Prescott v. State, 103 So. 
75, 20 Ala.App. 466; Hasty v. State, 
100 So. 561, 20 Ala.App. 9 [cert den 
100 So. 562, 211 Ala. 415]; Dawkins v. 
State, 99 So. 661, 19 Ala.App. 589; Dos- 
sett vy. State, 98 So. 359, 19 Ala.App. 
496; Hodge v. State, 92.So. 79, 18 
Ala.App. 361; Thomas v. State, 92 So. 
241, 18 Ala.App. 314 [rev on other 
srounds 92 So. 244, 207 Ala. 244]; 
Hood v. State, 92 So. 30, 18 Ala.App. 
287; Long-Lewis Hardware Co. Vv. 
Ewing, 62 So. 341, 8 Ala.App. 657. 


Ark.—St. Louis I. M. & S. Ry. Co. v. 
Fitzhugh, 180 S.W. 490, 121 Ark. 633. 


Cal.—In re Flood’s Hstate, 21 P. (2d) 
579; Basler v. Sacramento Gas, ete., 
Co., J11_P. 530, 158 Caly 514,,Ann:Gast 
1912A 642; People v. Manasse, 94 P. 
92, 153 Cal. 10; People v. Garcia, 59 
P. 1576.) 127 Gal. 4 xviils aeksons vy. 
Feather River, etc., Water Co., 14 Cal. 
18; West Coast Securities Co. v. Kil- 
bourn, -294eP. 57, L10CallvAppe n2oae 
People v. Davenport, 110 P. 318, 13 
Cal.App. 632. 


Fla.—Johnson y. Reynolds, 121 5 
793, 97 Fla. 591. y ea 


Idaho.—State v. Smailes, 5 P.(2d) 
540, 51 Idaho 321; Trull v. Modern 
Woodmen of America, 85 P. 1081, 12 
Idaho 318, 10 Ann.Cas. 53. 


Ill.-——People v. Bonham, 181 N.B. 
422, 348 Ill. 575; Dady v. Condit, 70 


N.E. 1088, 209 Ill 488 [aff 104 Ill. 
App. 507]; Kirsch v. Walter, 151 Til. 
App. 378; Moennich v. Chicago, 147 


Ill.App. 553; Brennen v. Chicago, etc., 
Coal Co., 147 Ill.App. 263 [aff 89 N.E. 
756, 241 Ill. 610]; Chicago, ete, R. 
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as otherwise stated, a full cross-examination should 
be permitted®° or a thorough and sifting cross-exam- 
The cross-examination should be in con- 
formity with well recognized rules of evidence,®? but 
more latitude should ne allowed than in the direct ex- 


ination.®1 


amination of a witness.®? 


Special applications. 


Co. v. People, 136 Ill.App. 2; Wilson 
v. Hart, 129 Ill.App. 329; Campbell 
v. Hichorst, 122 Ill.App. 609; Chicago 


City R. Co. v. Schaefer, 121 [ll.App. 
334; Hayward v. Scott, 114 Ill.App. 
531; Chicago Sanitary Dist. v. Mc- 


Mahon, etc., Co., 110 Ill.App. 510. 

Ind.—Hall v. State, 159 N.H. 420, 
199 Ind. 592. 

Iowa.—Shambaugh v. Current, 82 N. 
W. 497, 111 Iowa 121. 

Kan.—State v. Patterson, 157 P. 4387, 
98 Kan. 197; Missouri, etc., R. Co. v. 
Haines, 10 Kan. 439. 


la.=-State y. Brown, 35 So. 501, 111 


Lia. 170; Hall v. The Chieftain, 9 La. 
318. 

Md.—Regester v. Regester, 64 A. 
286, 104 Md. 1. 

Mich.—People v. Carlos, 149 N.W. 
1006, 183 Mich. 269; J. H. Worden 


Lumber & Shingle Co. v. Minneapolis, 

St Pa GUsitS! MeURy? Co... 33h NEW, 

949, 168 Mich. 74; Stowell v. Standard 

Oil Co. 102 (N.W: 227, 139 Mich: 18; 

caer V. Porter, 50 N.W. 658, 88 Mich. 
49. 


Minn.—State v. Townley, 182 N.W. 
773, 149 Minn. 5, 17 A.L.R. 253. 


Miss.—Buckley v. State, 94 So. 456, 
130 Miss. 492. 


Mo.—State v. Albritton, 40 S.W. (2d) 
676, 828 Mo. 349; State v. White, 158 
S.W. 32, 251 Mo. 178; Hidson v. Met- 
ropolitan St. Ry. Co., (App.) 209 S.W. 
575. 


O95 Ps “55.6; 
Reynolds, 49 


Mont.—State v. Pippi, 
59 Mont. 116; Pincus v. 
P. 145, 19 Mont. 564. 


Neb.—George Adams, etc., Co. v. 
Cook, 118 N.W. 662, 82 Neb. 684; At- 
wood v. Marshall, 71 N.W. 1064, 52 
Neb. 173. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 


N.D.—State v. 
617, 14 N.D. 490. 


Okl.—Stallaby v. Gallagher, 268 P. 
3038, 131 Okl. 242; Hager v. State, 133 
Py2683)10 Okl.Cr: 19 


Or--Stavesve Mah Jim, LOCP. 306, 3 
Ori 235.4 


Pa.—McCaffrey v. Schwartz, 132 A. 
810, 285 Pa. 561. 


Porto Rico.—People v. Gomez, 
Porto Rico 179. 


Tenn.—Union Traction Co. v. Todd, 
(App.) 64 S.W.(2d) 26. 


Nex —— Eta WVOL tI ce Gn en © Onn Vi. 
Mantis, (CCiveApp i U8 bsaiS-.W.. 19693 
O’Connell v. Storey, (Civ.App.) 105 S. 
W. 1174; Christian vy. State, 161 S.W. 
LOTT 1 Tex.Cr. 566; Phillips v. State, 
128 S.W. 1100, 59 Tex.Cr. 534. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602; Cahoon y. West, 57 P. 715, 
20 Utah 73. 

Vt.—Williams y. Norton, 69 A. 146, 
Be Vitg le 


[a] 


Hazlett, 105 N.W. 
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“The widest latitude, compati- 
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The rule of wide latitude in 
cross-examination is especially applicable in the 
cross-examination of a witness of a class whose tes- 
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timony general experience proves to be unreliable, 
or of a witness who is a party testifying in his own 
behalf,®® or is hostile to the cross-examining party,°® 
or is in the employ of the opposite party,°* or who is 
interested in the litigation®* and is practicalty the 


[§ 792 


e,84 


only person who has first-hand knowledge of the oc- 


currence in question.®® 
applicable in a case where fraud is alleged, 
where the adverse witness’ testimony is in the nature 


of an opinion,‘? 


blé with well-settled principles of the 
law of evidence, should be allowed in 
cross-examination.” State v. McCon- 
ville, 209 P. 987, 64 Mont. 302, 305. 


60. Minner v. U. S., 57 F.(2d) 506; 
Kemp. Ors. 41 App.D.C. 539, 51 iy 
R.A.N.S. 825; "Rosebud State Bank v. 
Kes], 219 P. 814, 68 Mont. 518. 


[a] ‘Phe fullest scope should be 
allowed to the end that the jury may 
be advised of all the facts having a 
legitimate bearing upon the issues 
presented.’’ Rosebud State Bank v. 
Kesi, 219° Po 8145) 68 Mont. 518) 7525. 
[quot Moss v. Goodhart, 131 P. 1071, 
47 Mont. 257]. 


61. Pelham vy. State, 134 So. 888, 
24 Ala.App. 330 [cert den 134 So. 890, 
223 Ala. 155]; Sims v. State, (Ga.) 
170 S.E.. 58; Betker v. Donalson, 67 
S.E. 92, 133 Ga. 864; Alabama Con- 
struction Co. v. Continental Car & 
Equipment Co., 62 S.E. 160, 131 Ga. 
365; Barnwell v. Hannegan, 31 S.E. 
116, 105 Ga. 396; Stephens v. State, 
84 S.E. 560, 16 Ga.App. 144. 


[a] Application of rule.—Where, 
in a homicide prosecution, there was 
testimony from which the jury could 
have inferred that accused’s witness 
had a knife for the purpose of going 
to accused’s aid, should he need aid, 
a question on cross-examination 
whether he had the knife at the time 
and place of the fatal difficulty does 
not transcend the rule stated in the 
text. Pelham v. State, 134 So. 888, 24 
Ala.App. 330 [cert den 134 So. 890, 223 


Ala. 155]. 
62. People v. Baldwin, 49 P. 186, 
117 Cal. 244; State v. Stegner, 207 S. 


W. 826, 276 Mo. 427; State v. McCon- 
ville, 209 P. 987, 64 Mont. 302. 


63. Germain Fruit Co. v. Thomas 
Roberts & Co., 8 Pa.Super. 500, 43 
Wkly.N.C. 241; State v. Gilbert, 150 


S.E. 321, 153 S.C. 25. 


fa] Thus, where the sole object 
of the ecross-examination is to ascer- 
tain the accuracy or credibility of a 
witness, and is confined to matters to 
which he has testified in chief, the 
testimony will not be confined so 
strictly to the point in issue as in an 
examination in chief. Germain Fruit 
Co. v. Thomas Roberts & Co., 8 Pa. 
Super. 500, 483 Wkly.N.C. 241. 


Extent of examination generally see 
supra § 646. 


64. State v. Mah Jim, 10 P. 306, 18 
Or. 235. (Chinese). 


Cross-examination as to credibility 
generally see infra §§ 1006-1029. 


65. See infra §§ 828-830. 


66. Consolidated Coal Co. v. Seni- 
SEN Dol Nebel cose o) les LO on saan 
79 Ill. App. 456]; Anderson v. Berrum, 
136 P. 9738, 36 Neb. 463. 

“Under such circumstances a party 
may be permitted more than ordinary 
freedom in the examination.” Con- 
solidated Coal Co. v. Seniger, supra. 

67. Florida East Coast Ry. Co. y. 


This rule is also especially 
70 or 


or the witness is examined hypo- 


Carter, 65 So. 254, 67 Fla. 335, Ann. 
Cas.1916H 4299. 


[a] Thus, where a claim adjuster 
of a railroad company visited plain- 
tiff the day after she was injured in 
alighting from defendant’s train, she 
being then in bed, and when he stated 
in his testimony, among other things, 
that his purpose in walling to see her 
was to see if he could help her, a rigid 
cross-examination as to his motives 
was proper. Florida East Coast Ry. 
Co. v. Carter, 65 So. 254, 67 Fla. 335, 
Ann.Cas.1916H 1299. 


68. Driggers v. State, 20 “So. 758, 
ose Miao 2. UL Melsenthal Cor iv. 
Northern Assur. Co., Limited, of Lon- 
don, 120 N.E. 268, 284 Ill. 348, 1 A.L.R. 
602 [aff 205 Ill.App. 610]; Bailey v. 
Beall, 96 N.E. 567, 251 111.577; Jones 
v. Lozier, 191 N.W. 103, 195 Iowa 365. 


[a]. Thus, in an action by a cor- 
poration on a fire insurance policy for 
loss of goods, the beneficial owner of 
all the corporate stock may be cross- 
examined with the same latitude as 
if he were the insured, as may also 
an interested witness and stockholder 
who assisted in causing the property 
to be burned. D. I. Felsenthal Co. v 
Northern Assur. Co., Limited, of Lon- 
don, 120 N.H. 268, 284 Ill. 348, 1 ALL. 
R. 602 [aff 205 Ill. App, 610]. 


[b] Withdrawn .attorney.—Where 
a witness in a will contest had been 
the testator’s attorney in his lifetime, 
had drawn his will, and had been em- 
ployed by the executors on the pro- 
bate thereof in the management of the 
estate, and testified that he had with- 
drawn from the contest case before 
testifying but had been actively en- 
gaged in preparing the case for trial 
until about two months before he tes- 
tified, and still continued to act as 
counsel for the executors in other 
litigation and in ‘the discharge of 
their duties as executors, the court 
should have allowed the widest lati- 
tude in his cross-examination within 
reasonable bounds, and erred in re- 
fusing to require him to answer 
whether he did not then represent the 
executors in the suit and if he did not 
know or have good reason to believe, 
immediately on the bill being filed, 
that he would be a witness in the 
case, and whether, when he withdrew, 
any one’s name was substituted as 
counsel for proponents, and if he did 
not: have the name of his brother-in- 
law, who officed with him, so entered. 
eth v. Beall, 96 N.H. 567, 251 Til. 


Cross-exaniination as to interest 
see infra §§ 1165-1198. 


69. Jones yv. Lozier, 191 N.W. 103, 
195 Iowa 365. 


70. See infra § 814. 


71. Ala.—Peake i* Stout, Ingolds- 
by & Co., 8 Ala. 64 


Idaho.—Trull v. Fite Woodmen 
of America, 85 P. 1081, 12 Idaho 318, 
10 Ann.Cas. 58. 


Ind.—Hall v. State, 159 N.E. 420, 


— 
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thetically,** or where the testimony of the witnesses 
is sharply conflicting,™? or where it appears that the 
various contentions are improbable and open to sus- 
picion,’* or in a grave criminal case,‘ 
a criminal ease the guilt of accused depends on the 
uncorroborated evidence of the prosceuting wit- 


messric: 


[§ 793] b. Restrictions, or Extensions of Scope in 


General. In accordance with the 


a wide latitude in the eross-examination of a wit- 
ness,’7 the trial court in the exercise of its disere- 
tion as to the scope and extent of cross-examina- 


199 Ind. 592. 


Kan.—Central Branch Union Pac. 
me Co. Vv. oy at 2 P. 677, 30 Kan. 
590. 


Neb. Mieco v. Young, 
1085, 62 Neb. 254. 


[a] Questions calling for evidence 
tending to show improbability of, or 
throw “doubt on, statements made in 
the examination in chief are proper 
on cross-examination, especially 
where such statements were in the 
nature of expert opinions. Schrandt 
v. Young, 86 N.W. 1085, 62 Neb. 254. 


Admissibility of opinion evidence 
generally see Evidence §§ 588-831. 


Cross-examination of: 
Expert witness see Evidence § 813. 


Ordinary witness as to opinion gen- 
erally see Evidence § 791. 


72. Moennich v. City of Chicago, 
147 Till. App. 552. 


Hypothetical questions on examin- 
ation of expert witness generally see 
Evidence §§ 795-803. 


73. Southern Ry. Co. v. Smith, 137 
So. 398, 223 Ala. 583; Port Huron En- 
gine & Thresher Co. v. Bloom, 149 N. 
W. 1056, 183 Mich. 180. 


74, Tarasek v. Kosciuszko Build- 
ing & Loan Ass’n No, 3 of Chicago, 
218 Ill.App. 487; Willoughby v. Smith, 
144 N.W. 79, 26'N.D. 209. 


75. Thorne v. State, 105 So. 709, 
21 Ala.App. 57 [cert den 105 So. 711, 
213 Ala: 551]; People v. Vaughan, 
(Gal.App.) 21 P.(2d) 438; People v. 
Bonham, 181 N.H. 422, 348 Ill. 575; 
State v. Christy, 201 Now. 42; 198 
Towa 1302. 


{a] In a capital case great lati- 
tude should be especially allowed in 
cross-examination. People v. Bon- 
ham, 181 N.B. 422, 348 Ill. 575. 


[b] In prosecution for rape the 
widest latitude compatible with the 
rules of evidence should be allowed 
defendant in cross-examining the 
state’s witnesses. People v. Baldwin, 
49 P. 186, 117 Cal. 244. 


Ko] In seduction prosecution, 
where defendant’s witnesses testified 
that they had intercourse with the 
prosecutrix on several occasions prior 
to the time laid in the indictment, 
there was no error in permitting full- 
est cross-examination of such wit- 
nesses. Thorne v. State, 105 So. 709, 
91 Ala.App. 57, 59 [cert den 105 So. 
711, 213 Ala. 551] (where the court 
said: ‘‘Much latitude is allowed in 
all cross-examinations, and, in testi- 
mony such as is here given, many in- 
timate questions may be allowed, so 
that from the answers the jury may 
form a correct judgment as to wheth- 
er the statements are in accord with 
common sense, common reason, and 
human experience’’). 


76. People v. Svendsen, 142 P. 861, 


86 N.W. 
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as where in 


error.®? 
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tion’® should endeavor to extend, rather than re- 
strict, such latitude;7° 
to cross-examination should not be lightly eurtail- 
ed,°° nor the cross-examination be unduly restricted 
or ‘limited, 81 and any undue restriction or limitation 
on the scope and extent of the cross-examination is 
However, this does not mean that an un- 


and accordingly the right 


limited cross-examination may be permitted,’? and — 


rule permitting 


25 Cal.App. 1; People v. Davenport, 
PLOSP IS USMS tCalApp: Go2s 


Cross-examination of prosecuting 
witness generally see infra § 833. 


77. See supra § 792. 
78. See infra § 837. 
79. State v, Ritz, 211 P. 298, 65 
Mont. 180. 
Sane Sunderland v. U. S., 19 F.(2d) 
81. U.S.—Enppinger & Russell Co. 


v. Sheely, 24 F.(2d) 153; 
8.59 BiCad) 362. 


Ala.—Peterson v. State, 150 So. 156, 
227 Ala... 361+ White v.'. State, 136 
So. 420, 24 Ala.App. 442; Burleson v. 
State, 117 So. 500, 22 Ala.App. 526. 


Cal.—People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881; Von 
Stetten y. Yellow-Checker Cab Co., 
epee 281 P. 95, 100 Cal.App. 


Colo.—Aslan v. Parker Realty Co., 
242 Pi 45,°78 Colo. 235. 


Rossi v. U. 


153 Ga. 857. 


Idaho.—State v. Smailes, 
540, 51 Idaho 321. 


La.—State v. Bellard, 61 So. 
132 La. 491. 


.—State v. Townley, 
173, 249 iinn. 6, 17 ATR. 


Mont.—Miles Savings 
Miles, Iowa v. Liquin & Swandal, 4 
P.(2d) 482; 90 Mont. 513; State v. 
Biggs, 123 P. 410, 45 Mont. "400; State 
v. Howard, iu HPO CSO Mon tis 1:8: 


S.D.—Sioux Falls Motor Co. vy. 
Styke, 235. N.W. 111, 58 S.D. 548. 


Tex.—Davis v. State, (Cr.) 51 S.W. 
(ACY (Oi. 


Wash.—State v. 
149 Wash. 452. 


82. U.S.—Alford v. U.-S., 51 S.Ct. 
218, 282 U.S. 687, 75 L.Ed. 624 [rev 
41 F.(2d) 157; and cert gr 51 S.Ct. 77, 
DSOM MES S26 ao) adds Wools: Miiomer 
Va Un Si, ov ee (2d)) 5062 8@hicaso) & Hh. 
I Rae Coy v.. U.S: 43 EK. (2d) 987. 


Ala.—White v. State, 136. So. 420, 
24 Ala.App. 442 


Cal.—People v. Vaughan, (App.) 
21 P.(2d) 438; Quackenbush v. Los 
Angeles Ry. Corporation, 151 P. 755, 
28 Cal.App. 173. 


5a Pad) 


537, 


182 N.W. 
253. 


Bank of, 


Heaton, 271 P. 89, 


120 So. 762, 


97 Fla. 332. 


Iowa.—State v. 
42, 198 Iowa 1302. 


N.Y.—Sutphen v. Morey, 212 N.Y.S. 
43, 214 App.Div. 164. 


S.C.—Finance Corporation of Amer- 
ica v. Kristiansen, 150 S.E. 652, 153 
S.C. 168. 


S.D.—State v. Peifer, 207 N.W. 547, 
49 S.D.- 535. 


Christy, 201 N.W. 


accordingly, the scope thereof should not be extend- 
ed or permitted beyond what, under the rules relat- 
ing to proper matters on cross-examination,®* or 
proper conduct thereof,’> would be fair and reason- 
able limits.8* Mere doubts as to the propriety of the 


Tex.—Pecos & N. Ry. a v. Por- 
ter, (Civ.App.) 156 awe 26 


Utah.—State Bank of pane Coun- 
ty v. Hollingshead, 25 P.(2d) 612. 


[a] It is error: (1) So to restrict 
the cross-examination as to prevent 
the cross-examining party from going 
fully into all matters connected with 
the examination in chief. Pecos & 
N. T. Ry. Co. v. Porter, (Tex.Civ.App.) 
156 S.W. 267. (2) In an action» for 
electrical current furnished, to cut 
off, substantially at its beginning, the 
cross-examination of the company’s 
clerk by the customer on the subject 
of the reasonable value of the elec- 
tricity furnished, where the action 
was on a common count and not on 
express contract, although letters in 
evidence proved a contract price, he 
being the only witness on the sub- 
ject produced by the company, and 
his evidence having an important 
bearing on the fact. San Joaquin 
Light & Powen Co. v. Barlow, 184 P. 
899, 43 Cal.App. 241. 


[b] In action to foreclose mort- 
gage securing a note, defended on the 
ground of payment, unduly restrict- 
ing cross-examination of witnesses by 
whom defendant sought to prove pay- 
ment and signatures to alleged re- 
ceipts for payment constituted rever- 
sible error. Sutphen v. Morey, 212 
N.Y.S. 43, 214 App.Div. 164. 


83. Southern Amusement Corpora- 
tion v. Summers, 129 So. 489, 23 Ala. 
App. 595; Lewis v. Whitney, 213 N.W. 
456, 238 Mich. 74; State v. Pippi, 195 
P. 556, 59 Mont. 116. 


84 See infra § 795. 
See infra §§ 835-850. 


U.S.—Alford v. U. S., 51 S.Ct. 
8, 282 U.S. 687, 75 L.Ed. 624 [rev 
and cert LE 51 ee 


Sunderland iv U. S. 19 


F. (2a) 203. 


Ala.—Southern Amusement Corpo- 
ration v. Summers, 129 So. 489, 23 
Ala.App. 595. 


Ill.—People v. Buskievich, 162 N.E. 


196, 330 Ill. 5382; Pollock v. Pollock, 
159 N.H. 305, 328 Ill. 179; People v. 
Andrews, 158 N.E. 462, 327 Tl. 162; 


Balsley v. Hetzel, 182 Il].App. 136. 


Iowa.—Cory v. State, 242 N.W. 100, 
214 Iowa 222; Jones y. Lozier, 191 
N.W. 1038; 195 Towa 365. 


La.—State y. Bertrand, 119 So. 261, 
UOT Dates 73. 


Mass.—Com. v. Coughlin, 
207, 182 Mass. 558. 


Mich.——Lewis v. Whitney, 213 N.W. 
456, 2388 Mich. 74. * Ny 


Mo.—State v. Stegner, 207 S.Ww. 
276 Mo. 427. ba 


Mont.—-State v. McConville, 209 P. 
987, 64 Mont: 302. 


66 N.E. 
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extent of a eross-examination in a eriminal ease 
should be resolved in favor of the cross-examina- 
tion.8? 


[§ 794] c. As Controlled by Competency of Testi- 
mony.®* The admissibility of testimony on the 
eross-examination of a witness is not to be determin- 
ed by its weight or probative force, but by its com- 
petency,®® and it has been held that, where the testi- 
mony of the parties is conflicting, any pertinent evi- 
dence having a bearing on the probability of one 
story or the other, tending to aid in ascertaining the 
truth, is competent on cross-examination,®°® and that, 
although the facts elicited by a question on cross- 
examination may not have been admissible as inde- 
pendent evidence, the question may be proper in ex- 
planation or rebuttal of the witness’ statement on his 
direct examination.®! But a party cannot introduce 
incompetent evidence in cross-examining his adver- 
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tion calling for hearsay testimony should not be al- 
lowed,®* although it has been held that the mere fact 
that testimony elicited on cross-examination is not 
covered by the pleadings and is hearsay does not nec- 
essarily require its exclusion.®# 


[§ 795] d. Matters Proper or Improper on Cross- 
Examination®®>—(1) Matters Proper in General. 
Cross-examination of a witness should be confined to 
matters relating to the issues or to transactions per- 
tinent to the issues;°® and accordingly, subject to the 
limitation which exists in most jurisdictions, that the 
cross-examination of a witness be limited to the 
scope of his direct examination, °7 and to the exercise 
of a sound diseretion on the part of the trial court 
in admitting or excluding cross-examination,®® the 
latitude permissible in cross-examination extends or- 
dinarily to any matter which is favorable to the 
cross-examiner and tends to discredit or rebut the 
opposing party’s claim or theory,®® and which tends 


sary’s witness.°? 


N.J.—Sturm v. Sturm, 163 A. 5, 111 
N.J.Eq. 579. 


Or.—State v. Grayson, 
126 Or. 560. 


Tex.—Cook v. State, (Cr.) 64 S.W. 
(2d) 148; Terry v. State, 275 S.W. 837, 
101 Tex.Cr. 267. 


87. State v. Bertrand, 119 So. 261, 
167 La. 373. 


88. Cross references: 


As to relevancy of testimony See in- 
fra § 809. 


Competency of testimony generally 
see Evidence §§ 157-162. 


Cross-examination as to competency 
of witness see infra § 799. 


SOL NVOPth 6,1). (CC. Ry, .Co. 
Yantis, (Tex.Civ.App.) 185 Sw. 969, 


90. Port Huron Engine & Thresher 
Co. v. Bloom, 149 N.W. 1056, 183 Mich. 
180. 


91. Middleton vy. Western Union 
Telegraph Co., 72 So. 548, 197 Ala. 
243. 


92. U.S.—Trenton Potteries Co. v. 
U. S., 300 F. 550 [cert gr 45 S.Ct. 96, 
266 U.S. 597, 69 L.Ed. 460, and rev 
ATSCt, Siig ald Uses. O92) TL Ea 7.00; 
50 A.L.R. 989]. 


Ark.—Hale v. State, 
146 Ark. 579. 


Cal.—People v. Oppenheimer, 106 P. 
74, 156°Cal. 733. 


Ga.—Pulliam vy. Cantrell, 3 S.H. 280, 
17 Ga. 563. ; 

Ill—Johnson v. Chicago & A. R. 
Co., 198 Ill.App. 632; Lee v. Toledo, 
St; Li) & W. R: Co.; 190 LilApp. 383. 


Towa.—Gadbois v. Chicago, etc., R. 
Co., 39 N.W. 871, 75 Iowa 530. 


La.—State v. Thompson, 41 So. 107, 
116 La. 829; State v. Rodriguez, 40 
So. 438, 115 La. 1004. 

Mass.—Wakeley v. Boston Hlevated 
Ry., 105 N.E. 436, 217 Mass. 488; Carl- 
ton v. Pierce, 1 Allen 26. 


Mich.—Lewis v. Whitney, 213 N.W. 
456, 238 Mich. 74. 

Neb. — Zimmermann v. Kearney 
County Bank, 78 N.W. 366, 57 Neb. 
800 [rev on other grounds 80 N.W. 
54, 59 Neb. 23]. 


N.Y.—Carter v. Boyle, 
1102, 57 Misc. 564. 

Ohio.—Baker vy. Addison, 22 Ohio 
N.P.N.S. 41. 


270 P. 404, 


226 S.W. 527, 


209! INGYiS: 


As a general rule, cross-examina- 


Or.—State v. Von Klein, 142 P. 549, 
71 Or. 159, Ann.Cas.1916C 1054. 


Pa.—Reichart yv. Beidleman, 17 
Serge.&R. 41; Naguszewski v. Kampa, 
8 Kulp. 164. 


Tex.—Missouri Pac. R. Co. v. Fa- 
gan, 9 S.W. 74972 "Tex. 127, 13 Am.S. 
R. 776, 2 L.R.A. 75; Smith v. San An- 
tonio, (Civ.App.) 57 S.W. 881 [rev on 
other grounds 59 S.W. 1109, 94 Tex. 
266]; Stinson y. State, 49 S.W.(2d) 
468, 120 Tex.Cr. 456; Dever v. State, 
30) S.wW.. 1071, 37 Tex.Cr. 396, 


Vt.—Le Clair v. Montpelier & W. 
Rey eteCo., LOG AL SS: 93 Vit 2s 


[a] Thus, where interrogatories 
requiring answers disclosing the 
manner in which plaintiff proposed to 
prove his case were incompetent, it 
was improper to cross-examine plain- 
tiff respecting such answers. Wake- 
ley v. Boston Hlevated Ry., 105 N.E. 
436, 217 Mass. 488. 


[b] Inquiry as to written contract 
excluded on cross-examiner’s objec- 
tion.—Where, in an action for a bal- 
ance due on a written contract, the 
contract was excluded on defendant’s 
objection, it was error to permit de- 
fendant, on  cross-examination of 
plaintiff’s witnesses, to question them 
as to the terms of the contract. Car- 
oh v. Boyle, 109 N.Y.S. 1102, 57 Misc. 


93. U.S.—McDoweil v. U. S., 74 F. 
4038, 20 C.C.A. 476. 

Ala.—Smith v. State, 
21 Ala.App. 460. 


Ill. Chicago City Ry. Co. v. Strong, 
82: .N.B. 835, 230 D1l. 58 aft 129 Tl; 
App. 511]. 

Md.—Johnson & Higgins v. Simp- 
son, 163 A. 882, 163 Md. 574. 


Mass.—Boyle v. Mowry, 122 Mass. 
51 


109 So. 294, 


Mich.—People v. Frontera, 152 N.W. 
1019, 186 Mich. 348; People v. Adams, 
127 N.W. 354, 162 Mich. 371. 


N.Y.-——Gates v. Bowers, 61 N.E. 993, 
169 N.Y. 14, 88 Am.S.R. 530. 


[a] Threats.—In a prosecution for 
homicide, testimony by a state’s wit- 
ness that he had heard that defend- 
ant made threats against him is in- 
competent, and defendant should not 
be allowed to bring out such matters 
on cross-examination, and then inter- 
rogate the witness as to the name of 
his informant. Hale v. State, 226 
S.W. 527, 146 Ark. 579. 


{[b] MTlustration—On cross-exam- 
ination of a witness who had on direct 
examination testified as to state- 
ments made by a certain person, it 
is error to permit him to testify over 
objection and exception as to state- 
ments made to him by the attorney 
for the party who is cross-examining, 
which tend to show a state of facts 
different from that indicated by the 
statements testified to on direct ex- 
amination as being hearsay. Gates v. 
Bowers, 61 N.E. 993, 169 N.Y. 14, 88 
Am.S.R. 530. 


Hearsay testimony generally see 
Evidence §§ 166-185. 


94 Boggs v. ‘Bright, 222 EH. 714 
[rev 234 F erry 148 C.C.A. 155]. 


Cross-examination as to irrelevant 
or immaterial matters.generally see 
infra § 809 


_ 95. As 0 particular matters see 
infra §§ 797-817. 


96. Bates v. State, (Okl.Cr.) 10 P. 


(2a) 732; Scott y. State, 163 P! 5538, 
ie Cr. 225. And see cases infra 
note 


97. See infra § 818. 
98. See infra § 837. 


99. <Ariz.—Nort v. State, 
543, 15 Ariz. 278. 


Kan.—Polley v. Kansas City Oil Co., 
131 P. 577, 89 Kan, 272. 


La.—State v. Allemand, 96 So. 552, 
153 La. 741. 


Mich.—Snowden v. Detroit & M. 
Ry. Co., 160 N.W. 414, 194 Mich. 87. 


N.H.—Noel v. Lapointe, 164 A. 769; 
Masterson v. Berlin Street Railway, 
139 A. 753, 83 N-EE" 190. 


N.J.—In ‘re Crotty’s Estate, 134 A. 
622, 4 N.J.Mise. 745. 


N.Y.—Gage v. Bewley, 160 N.Y.S. 
T1171 Tate T60°N.Y.S. 1 3iy 175 eAp pi Div. 
914 (rearg-den 162 N.Y.S. 1120, 176 
App.Div. 949) ]. 


N.C.—Riverview Milling Co. v. State 
Highway Commission, 130 S.E. 724, 
190 N.C. 692. 


Or.—Sunnyside Land & Investment 
Of NOE eae 23 P.(2d) 328, 143 
r. 658. 


Tex.—Modern Brotherhood of 
America v. Jordan, (Civ.App.) 167 S. 
W. 794; McMurray v. State, 45 S.w. 
(2d) 606, 119 Tex.Cr. 446; Hickox v. 
State, 285 S.W. 621, 104 Tex.Cr. 649. 


Wyo.—Caldwell v. Roach, 12 P.(2d) 


138 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to enlighten the jury on any of the issues in contro- 
Subject to such limitations, as a general rule, 
any matter is a proper subject of cross-examination 
given on direct ex- 


versy.! 
which is responsive to testimony g 


376, 44 Wyo. 319. 


“Cross-examination is the means 
placed in the hands of a party to test 
the truthfulness of the story of his 
adversary’s witnesses, and to that 
end he may question such witnesses 
upon all matters pertinent to the case 
of the party calling them, except ex- 
clusively new matter.” Nort v. State, 
138’ P. 543, 15 Ariz. 278,, 280. 


[a] Mlustration.—(1) Where, in 
an action on a benefit certificate, the 
defenses being that insured in her 
application falsely stated that she had 

- never had a certain disease, defendant 
had introduced a physician showing 
that he had treated her for the disease, 
it was proper to permit plaiftiff 
to show on cross-examination that she 
completely recovered from the disease 
in a few days. Modern Brotherhood 
of America v. Jordan, (Tex.Civ.App.) 
167 S.W. 794. (2) Testimony by de- 
fendant’s witness on cross-examina- 
tion as to having attended Tuskegee 
Institute, was held not prejudicial to 
defendant, and question eliciting it 
not objectionable as tending to arouse 
race prejudice. Morgan v. State, 102 
So. 236, 20 Ala.App. 331, certiorari de- 
nied Ex parte Morgan, 102 So. 238, 212 
Ala. 175. 


1. Miles Savings Bank v. Liquin 
& Swandal, 4 P.(2d) 482, 90 Mont. 513; 
oss’ vy. Goodnart/ Vist Ps LO). 47 
Mont. 257; State v. Biggs, 123 P. 410, 
45 Mont. 400; State v. Howard, 77 P. 
50, 30 Mont. 518; Schaller v. Pacific 
nace: porick | Congo) (Ps 4913 470+ Or. 
bot. 


2. Stephens v. Walker, 117 So. 22, 


217 Ala. 466; Smith v. Zimmer, 137 P. 
538, 48 Mont. 332. And see cases in- 
fra note 3. 


3. U.S.—Chicago, & E. I. Ry. Co. v. 
U. S., 43 F.(2d) 987; Goodman v. U. 
S., 39 F.(2d) 524; Lauderdale County 
wv Kittel, 229 B.7 593,148 C.CrA. 615; 
St. Louis, etc., R. Co. v. Cundieff, 171 
F. 319, 96 C.C.A. 211; Hitehner Wall 
Paper Co. v. Pennsylvania R. Co., 
168 F. 602, 93 C.C.A. 598 [aff 158 F. 
1011]; Wilmoth v. Hamilton, 127 F. 
48,.61.-C.C.A. 584; Eli Min., etec., Co. 
v. Carleton, 108 F. 24, 47 C.C.A. 166; 
Tribune Assoc. v. Follwell, 107 F. 646, 
46 C.C.A. 526; Lee v. New Haven, 
ete., R. Co., 15 F.Cas.No. 8,197. 


Ala.—Southern Ry. Co. v. Smith, 137 
So. 398, 223 Ala. 583; Alabama Pow- 
er Co. v. Berry, 130 So. 541, 222 Ala. 
20; McGill v. Alabama Fuel & Iron 
Co., 130 So. 379, 221 Ala. 614; Birming- 
ham Amusements v. Turner, 128 So. 
211, 221 Ala. 242; Dismukes v. Trivers 
Clothine?Co.; 12,7 (So.J188) 221. Ala. 29; 
Morgan Hill Paving Co. vy. Fonville, 
119 So. 610, 218 Ala. 566; Sovereign 
Camp, W. O. W., v. Graham, 107 So. 
98, 214 Ala. 239; Woodall v. Western 
Union Telegraph Co., 97 So. 8380, 210 
Ala. 265; Southern Ry. Co. v. Hall, 96 
So. 73, 209 Ala. 237; Glover v. State, 
88 So. 487, 205 Ala. 446; U. S. Cast 
Iron Pipe, etc., Co. v. Driver, 50 So. 
118, 162 Ala. 580; Gosdin v. Williams, 
44 So. 611, 151 Ala..592; Wefel v. Still- 
man, 44 So. 2038, 151 Ala. 249; Huggins 
v. Southern R. Co., 41 So. 856, 148 Ala. 
153; Fulton v. Sword Medicine Co., 
40 So. 398, 145 Ala. 381; Snyder v. 
State, 40 So. 978, 145 Ala. 38; Shirley 
v. State, 40 So. 269, 144 Ala. 35; Har- 
rison v. State, 40 So. 57; Porter v. 
State, 87 So. 81, 140 Ala. 87; Maxwell 
v. State, 29 So. 981, 129 Ala. 48; Louis- 
ville, etc., R.. Co. v. Tegner, 28 So. 
510, 125 Ala. 598; Crook v. Webb, 28 
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So. 384, 125 Ala. 457; Wallace v. State, 
26 So. 932, 124 Ala. 87; Worthington v. 
Given, 24 So. 739, 119 Ala. 44, 43 L.R. 
A. 382; Louisville, etc., R. Co. v. Hill, 
22) Som 163; Wi cAla.» 334° sDavis 
Hays, 8 So. 131, 89 Ala. 563; McBride 
v. Thompson, 8 Ala. 650; Conrad v. 
State, 111 So. 899, 22 Ala.App. 17 [cert 
den 111 So. 901, 215 Ala. 543]; Erskine 
v. State, 107 So. 720, 21 Ala.App. 307; 
McCullar v. State, 104 So. 436, 20 Ala. 
App. 585 [cert den 104 So. 438, 213 
Ala. 169]; Hodge v. State, 92 So. 79, 
18 Ala.App. 361; American Ry. Ex- 
press Co. v. Barnes, 91 So. 912, 18 Ala. 
App. 295; Swint v. State, 57 So. 394, 
3 Ala.App. 93. 


Ark.—Curtis v. State, 64 S.W.(2d) 
86; Kansas City Southern Ry. Co. v. 
Leslie, 167 S.W. 83, 112 Ark. 305, Ann. 
Cas.1915B 834 [rev on other grounds 
35 S.Ct. 8445: 238. U.S. 599, 59 L.Ed. 
1478]; Rector v. Robins, 102 S.W. 
209, 82 Ark. 424; St. Louis, ete, R. 
Co. v. Clements, 99 S.W. 1106, 82 
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Cal.—Bancroft-Whitney Co. v. Mc- 
Hugh, 134 P. 1157, 166 Cal. 1405> Fair- 
child-Gilmore-Wilton Co. v. Southern 
Refining Co., 110 P. 951, 158 Cal. 264; 
In re Snowball’s Estate, 107 P. 598, 157 
Cal. 301; People v. Manasse, 94 P. 92, 
153.Cal. 10; Huyck v. Rennie, 90 P. 
929, 151 Cal. 411; Brownlee v. Reiner, 
82 P. 324, 147 Cal. 641; People v. Del- 
bos, 81 P. 131, 146 Cal. 734; People 
v. Scalamiero, 76 P. 1098, 143 Cal. 343; 
Donovan vy. Ferris, 60 P. 519, 128 Cal. 
48, 79 Am.S.R. 25; People v. Westlake, 
57 BP. 465, 124 Cal. 452; People v. Pat- 
terson, 56 P. 882, 124 Cal. 102; Ball 
vaclPutnamy fobs) 7%3,.p228 Cal liad. 
People v. Sehorn, 48 P. 495, 116 Cal. 
508; Graham y. Larimer, 23 P. 286, 
83 Cal. 173; People v. Mar Gin Suie, 
103 P. 951, 11 Cal.App. 42; People v. 
Ah Lean, 95 P. 380, 7 Cal.App. 626; 
People v. Mitchell, 89 P. 853, 5 Cal. 
App. 45; Womble v. Wilbur, 86 P. 916, 
3 Cal.App. 535; Gillespie v. Salmon, 
84 P. 310, 2 Cal.App. 501. 


Colo.—Purse v. Purcell, 95 P. 291, 
43 Colo. 50; Boles v. People, 86 P. 
1030, 37 Colo. 41; Bigcraft v. People, 
70 P. 417, 30 Colo. 298. 


Conn.—Kendall v. Luther, 74 A. 879, 
82 Conn. 523; State v. Sherouk. 61 A. 
897, 78 Conn. 718; Hennessy v. Metro- 
politan L. Ins. Co., 52 A. 490, 74 Conn. 
699; Dore v. Babcock, 44 A. 736, 72 
Conn. 408; Spiro v. Nitkin, 44 A. 13, 
72 Conn. 202; Thill v. Perkins Electric 
am pe Cont 29k Arles 7 6S. Conn. wA7ss 
pues Appeal, 1L7\A. 75%, -57 «Conn; 


D.C.—Washington Ry. & Electric 
Co. v. Dittman, 44 App.D.C. 89; Lyles 
vi U. S53 20 App. D.C. 559. 


Fla.—Cross v. Aby, 45 So. 820, 55 
Fla. 311; Wilson v. State, 36 So. 580, 
47 Fla. 118; Copeland v. State, 26 So. 
319, 41 Pla. 320. 


Ga.—Shingler v. Bailey, 70 S.E. 563, 
135 Ga. 666. 


Tdaho.—State v. Webb, 55.P. 892, 6 
Idaho 428. 


Il1.— Dietz v. Big Muddy Coal & Iron 
Co., 105 N.E. 289, 268 Ill. 480; Drum 
v. Capps, 88 N.E. 1020, 240'Ill. 524; 
Chicago, etc., R. Co. v. Kelly, 77 N.E. 
916, 221 Tl. 498; Kirsch v. Walter, 151 
Ill.App. 378; Donnelly v. Chicago City 
Tee a @ opens bs3a| TH. App. 302; Swift & Co. 
v. Rennard, 119 Ill.App. 173; Niete- 
rink v. Jasinski, 92 Ill.App. 212; West 
Chicago St. R. Co. v. Reddy, 69 Ill. 
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amination,? and which tends to elucidate, modify, ex- 
plain, contradict, or rebut testimony given in chief 
by the witness,*? or which tends to elucidate, qualify, 
or rebut any logical inference resulting from such 


Ind-=—Sax) Va Zaneer, sLileiNoe eer 
184 Ind. 262; Miller v. Coulter, 59 N. 
BE. 853, 156 Ind..290; Chicago, & HE: 
R. Co. v. Thomas, 55 N.E. 861; Hilker 
v. Hilker, 55 N.E. 81, 153 Ind. 420; 
Brosnan v. Sweetser, 26 N.E. 555, 127 
Ind. 1; Coryell v. Stone, 62 Ind. 307; 
Essex v. Millikan, 164 N.H. 284, 88 
Ind.App. 399; Ellis v. Baird, 67 N.E. 
960,31 Ind.App. 295; Thomas v. Dab- 
blemont, 67 N.E. 463, 31 Ind.App. 146; 
Union L. Ins. Co. v. Jameson, 67 N.E. 
199, 31 Ind.App. 28. 


Iowa.—State v. La Barre, 210 N.W. 
918; Butkovitch v. Centerville Block 
Coal Co., 177 N.W. 479, 188 Iowa 1176; 
Hegarty v. Maudsley, 150 N.W. 4, 168 
Iowa 144; Wilson v. Big Joe Black 
Coal Co., 119 N.W. 604, 142 Iowa 521; 
Roth v. Buettell Bros. Co., 119 N.W. 
166, 142 Iowa 212; Luin v. Chicago 
Grill Co., 115 N.W. 1024, 138 Iowa 268; 
In re Myers’ Estate, 82 N.W. 961, 111 
Iowa 584; Alexander v. Staley, 81 N. 
W. 803, 110 Iowa 607; Rosenbaum 
Bros. v. Levitt, 80 N.W. 393, 109 Iowa 
292; Rosenberger v. Marsh, 78 N.W. 
837, 108 Iowa 47; Baxter yv. Rollins, 
68 N.W. 721, 99 Iowa 226; Bolton v. 
Daily, 48 Iowa 348; Upton v. Knoll, 
382 Iowa 121. 


Kan.—Nestlerode v. Commercial 
Nat. Bank, 247 P. 866, 121 Kan. 399; 
De Ford v. Orvis, 21 P. 1105, 42 Kan. 
302; E. Rothschild & Bros. v. Hays, 
59 P. 660, 9 Kan.App. 193; McCluskey 
v. Cubbison, 57 P. 496, 8 Kan.App. 857. 


Ky.—Georgetown Water, ete., Co. v. 
Neale, 125 «SW. 12198, 37 Ky. 297% 


La.—State v. Bellard, 61 So. 537; 
132 La. 491; State v. Latham, 59 So. 
981, 131 La. 533;, State v. Brown, 42 
So. 969, 118 La. 373;. State v. McCoy, 
33 So. 730, 109 La. 682. 


Me.—Stacy v. Portland Pub, Co., 68 
Me. 279. 


Md.—Bowie v. Evening: News Co., 
134 A, 214, 151 Md. 285; Travelers’ 
Ins. ‘Co... v.: Connolly, 125" "A. 900; 
145 Md. 554; Berry v. Safe Deposit, 
etc., Co., 58 A. 720, 96 Md. 45; Bostain 
v. De Laval Separator Co., 48 A. 75, 92 
Md. 483; Pentz v. Pennsylvania F. 
Ins. Co., 48 A. 139, 92 Md. 444; Waters 
v. Snouffer, 41 A. 785, 88 Md. 391. 


Mass.—Clark-Rice Corporation v. 
Waltham Bleachery & Dye Works, 166 
N.E. 867, 267 Mass. 402; Sherry v. 
Moore, 163 N.E. 906, 265 Mass. 189; 
Massachusetts Northeastern Stak y. 
Co. v. Plum Island Beach Co.,.151 N.B. 
84, 255 Mass. 104; Casey v. Fritz Carl- 
ton Hotel Co., 150 N.E. 162, 254 Mass. 
223; Twombly Vis Framingham Gas, 
Fuel & Power Co., 142 N.E.\ 828, 248 
Mass. 53; Del Visco v. General Elec- 
tric Co., 126 N.E. 799, 235 Mass. 415; 
Root v. Boston El. R. Co., 67 N.H. 365, 
183 Mass. 418; Hogan v. Roche’s 
Heirs, 61, (N.H. ~57, 179°. Masso 510; 
Faxon v. Jones, 57 N.E. 359, 176 Mass. 
206; Newburyport Water Co. v. New- 
buryport, 47 N.E. 5388,/168 Mass. 541; 
Com. v. Flynn, 42 N.E. 562, 165 Mass. 
153; Donnelly v. Fall River, 132 
Mass. Zs 


Mich.—People v. Swanson, 185 N.w. 
844, 217 Mich. 103; Livernash y. De 
Lorme, 175 N.W. 177, 208 Mich. 295; 
People v. Frost, 146 NW. 174, 179 
Mich. 180; Marab v. Western Union 
Telegraph Co., 182 N.W. 568, 167 Mich. 
192; Matla v. Rapid Motor Vehicle 
Co., 125 N.W. 708, 160 Mich. 639; 
Hunkins vy. Kent, 115 N.W. 410, 151 
Mich. 482; Smalley v. McGraw, 111 
N.W. 1098, 112 N.W..915, 148 Mich. 


624 [70 C.J.] 


384; Illinois Roofing, ete, Co. v. 
Cribbs, 106 N.W. 274, 142 Mich. 698; 
Pinch vy. Hotaling, 106 N.W. 69, 142 
Mich. 521; Taylor v. Taylor’s Estate, 
101 N.W. 832, 188 Mich. 658; Lemon 
v. McBride, 96 N.W. 453, 134 Mich. 
295; People v. Rich, 94 N.W. 3875, 
133 Mich. 14; Angell v. Pruyn, 85 N. 
W. 258, 126 Mich. 16; MHenrich v. 
Saier, 82 N.W. 879, 124 Mich. 86; 
Schultz v. Schultz, 71 N.W. 854, 113 
Mich. 502; Beecher v. Ferris, 68 N.W. 
269, 110 Mich. 537; Reiser v. Portere, 
63 N.W. 1041, 106 Mich. 102; Walker 
v. Lake Shore, etc., R. Co., 62 N.W. 
1032, 104 Mich. 606; Aulls v. Young, 
57 N.W. 119, 98 Mich. 231; Hamilton 
Provident, etc., Soc. v. Northwood, 49 
N.W. 37, 86 Mich. 315; Hitchcock v. 
Moore, 37 N.W. 914, 70 Mich. 112, 14 
Am.S.R. 474; Detroit, etc., R. Co. v. 
Van Steinburg, 17 Mich. 99. 


Minn.—Northern Rock Island Plow 
Co. v. Torgerson, 235 N.W. 878, 182 
Minn. 622; Gorezki v. Ideal Creamery 
Co., 230 N.W. 128, 180 Minn. 13; Brod- 
sky v. Brodsky, 215 N.W. 181, 172 
Minn. 250; Laramee v. Tanner, 71 N. 
W. 1028, 69 Minn. 156. 


Miss.—Buckley v. State, 94 So. 456, 
130 Miss. 492; Mellini v. Duly, 40 So. 
546, 88 Miss. 219; Tuberville v. State, 
38 So. 333; Louisville, etc., R. Co. v. 
Maybin, 5 So. 401, 66 Miss. 838. 


Mo.—Mahaney vy. Kansas City, Clay 
County & St. Joseph Auto Transit Co., 
46 S.W.(2da) 817, 329 Mo. 793; Dean v. 
Wabash R. Co., 129 S.W. 953, 229 Mo. 
425; State v. Kebler, 128 S.W. 721, 228 
Mo. 367; State v. Chick, 48 S.W. 829, 
146 Mo. 645; State v. South, 47 S.W. 
790, 145 Mo. 668; Sparks v. Munson, 
76 Mo.App. 83. 


Mont.—State v. Hanlon, 100 P. 1035, 
38 Mont. 557; State v. Trueman, 85 
P. 1024, 34 Mont. 249; State v. How- 
ard, 77 P. 50, 30 Mont. 518; Cobban 
v. Hecklen, 70 P. 805, 27 Mont. 245; 
State v. McClellan, 59 P. 924, 23 Mont. 
532, 75 Am.S.R. 558; State v. Dickin- 
son,:55 P. 539, 21 Mont. 595. 


Neb.—Blue Valley State Bank v. 
Milburn, 216 N.W. 299, 116 Neb. 131; 
Feige v. State, 133 N.W. 431, 90 Neb. 
390; Clow v. Smith, 124 N.W. 140, -85 
Neb. 668; McClanahan v. Dingman, 71 
N.W. 302, 51 Neb. 628; Planck v. 
Bishop, 42 N.W. 723, 26 Neb. 589; 
Bagh v. Rhodes, 6 N.W. 767, 10 Neb. 


Nev.—Zelavin v. Tonopah Belmont 
Development Co., 149 P. 188, 39 Nev. 
1; Murphy v. Southern Pac. Co., 101 
P. 322, 31 Nev. 120, 21 Ann.Cas. 502. 


N.H.—Lesser v. New Hampshire 
Furniture Co., 44 A. 490, 68 N.H. 343; 
Spear v. Richardson, 37 N.H. 23. 


N.J.—Hitt v. Woolever, 68 A. 237, 
75 N.J.Law 537. 


N.Y.—People v. Sexton, 80 N.E. 
B96, lok NEY. 495, 116) Am: S°R. 621% 
21 N.Y.Cr. 9; Rossenbach v. Supreme 
Court. ©: By 76 NE. 1085, 284 NuY. 
92; People v. Barone, 55 N.E. 1083, 
UG INaY. 451,, 14 N-Y Cr. 3515" People 
v. Johnson, 35 N.E. 604, 140 N.Y. 350, 
11 N.Y.Cr. 1; People v. Newton, 232 
N.Y.S. 484, 225 App.Div. 813; McMagh 
v. Ruhe, 182. .N.Y.S. 138, 192 App.Div. 
44; Brown v. Brown, 96 N.Y.S. 1002, 
110 App.Div. 913; Smith v. Castle, 81 
N.Y.S. 18, 81 App.Div. 638; Willsen v. 
Metropolitan St. R. Co., 80 N.Y.S. 413, 
80 App.Div. 98; Wiberg v. Nassau 
Electric R. Co., 66 N.Y.S. 1098, 54 App. 
Div. 541; Hoey v. Hoey, 65 N.Y.S. 778, 
53 App.Div. 208; Fisher v. Mt. Ver- 
non, 58 N.Y.S. 499, 41 App.Div. 293, 6 
Am.Negl.R. 356 [appeal den 60 N.Y.S. 
1138, 44 App.Div. 680]; Enright v. 
American Belgian Lamp Co., 55 N.Y. 
S. 397, 36 App.Div. 431; Keegan v. 
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Third Ave. R. Co., 54 _N.Y.S. 391, 34 
App.Div. 297 [aff 59 N.E. 1124, 165 
N.Y. 622]; Clapper v. Waterford, 16 
N.Y.S. 640, 62 Hun 170 [rev on other 
grounds 30 N.E. 240, 131 N.Y. 382]; 
Williamson v. New York, etc., R. Co., 
4°N.Y.S. 834, 56 N.Y.Super. 508; 
kowitz. v. Reich, 98 N.Y.S.” 696, 
Misc. 319; McKiernan vy. Ballin, 56 
N.Y.S. 949, 26 Misc. 826; Muller v. 
Abramson, 54/)N.Y:S. 102'7,. 25 ) Mise: 
520; Elliott v. Luengene, 44 N.Y.S. 
775, 20 Mise. 18; Cassar v. Ingram- 
Hateh Motor Corp), 156) NOY.S27565 
Shelp v. Clark, 117 N.Y.S. 230; Ruder- 
man v. Schwartz, 100 N.Y.S. 1017; 
Kramer v. Metropolitan St. R. Co., 86 
Niy. Si 3382) Perris vs Aldrich; LOIN Ys Ss 
Boies 


N.D.—Schnase v. Goetz, 
553, 18 N.D. 594. 


Okl.—Weleetka Light & Water Co. 
v. Burleson, 142 P. 1029, 42 Okl. 748; 
Pickering v. State, 240 P. 1095, 32 Okl. 
Cr. 315; Grim, yv—State, 240 P. 1093, 
82 Okl.Cr. 297; Hopkins v. State, 130 
Fatt Oty 9 OKLCr. 104, Ann.Cas.1915B 
736. 


Or.—Sunnyside Land & Investment 
Co. v. Campbell, 23 P.(2d) 323, 143 Or. 
658; Ramaswamy v. Hammond Lum- 
ber Co:, 152 e223) 78tOr 407) City of 
Silverton v. Brown, 128 P. 45, 63 Or. 
418; Lieuallen v. Mosgrove, 61 P. 
1022, 37 Or. 446; Oregon Pottery Co. 
v. Kern, 47 P. 917; 30.Or. 828; Kenny 
v. Walker, 44 P--501, 29 Or. 41; Max- 
well v. Bolles, 41 P. 661, 28 Or. 1. 


Pa.—Meyer v. Wiest, 95 A. 715, 250 
Pa., 573°" Warsine’ ve, Smith <7, 14S 
906, 222 Pa. 8; Matteson v. New York 
Cent.,, ete:,, KR: Cor 679A. 8470 218 Pa: 
527; Quigley v. Thompson, 60 A. 506, 
211 Pa. 107; Reid v. Linck, 55 A. 849, 
206 Pa. 109; Mullen v. Union Cent. L. 
Ins iCor 37 AY 9885 1825 Pal Oke Com. 
v. North British, ete., Ins. Co., 20 A. 
1014S 37 Paw 33:5,.-200 Amisanausdgls 
Moore v. Hershey, 90 Pa. 196; Bricker 
y. Lightner’s Ex’r, 40 Pa. 199; Wessel 
v. Menkle, 56 Pa.Super. 507; Hunter 
v. Hunter, 37 Pa.Super. 311;! Com. v. 
Burk, 2 Pa.Co. 12, 3 Lanc.L.Rev. 138. 


Porto Rico.—People v. Gomez, 33 
Porto Rico 179; People v. Munoz, 29 
Porto Rico 486; People v. Santiogo, 16 
Porto Rico 446. 


R.I.—Warren v. Warren, 80 A. 598, 
33 R.I. 71; Milne v. Providence Tel. 
COM CZ eA One oe Feds, e046 M@auInye 
American Locomotive Co., 70 A. 196, 
29 R.I. 276, 58 A. 678, 26 R.I. 180; Ta- 
ber! v. New Work, ete, Ri Co.,,.67, A. 
9 287K. 2. 2:69: 


S.C.—McCarley _ v. 
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Glenn-Lowry 


Mie. Co., 56 ‘S.Ey 1,75 S.C. 390; Mer- 
chants’, ete., Nat. Bank y. Clifton 
MES COsm soit s.L. M10, DOtSaGrerc2 Or 


State v. Washington, 33 S.H. 453, 55 S. 
Omer: 


$.D.—Sioux Falls Motor Co. v. 
Styke, 235 N.W. 111, 58 S.D. 548; Fe- 
lix v. Apartment Homes Co., 190 N.W. 
78, 46 S.D. 4; Miller v. Durst, 86 N.W. 
631, 14 S.D. 587; St. Paul White Lead, 
ete., Co.:v. Tibbetts, 88 N.W. 564, 13 
S.D. 446. 


Tex.—Riordan v. Britton, 
50,*69 Dex: 198.0 55 AmsS: Re 87: 
Vs (Corbett. 6 ISsvWwa (Sil27 
Ward, 21 Tex. 475; Mills v. Brown- 
ing, (Civ.App.) 59 S.W.(2d) 219; 
Floyd v. Day, (Ciy.App.) 50 S.W.(2d) 
371; Merchants’ Bank of Kansas City 
v. Gallagher, (Civ.App.) 8 S.W.(2d) 
683; Alsabrook vy. Bishop, (Civ.App.) 
295 S.W. 646; Texas Power & Light 
Co. Ve. tBird, (CivcApD,) 165) Siw. 8: 
Southwestern Tel., etc., Co. v. Owens, 
(Civ.App.) 116 S.W. 89; Panhandle, 
etc. At Conve Kiley, \(CiveaApp.)) Os 
S.W. 498; Ft. Worth, ete, R. Co. v. 
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Travis, 99 S.W. 1141, 45 Tex.Civ.App. 
117; Texas, etc, R. Co. v. Newsome 
& Williams, 98 S.W. 646, 44 Tex.Civ. 
App. 513; Anson v. Gulf, etc., R.. Co., 
94 S.W. 94, 42 Tex.Civ.App. 437; Gulf, 
etc., R. Co. v. Hays, 89 S.W. 29, 40 Tex. 
Civ.App. 162; Morgan v. FE. Bement & 
Sons, 59 S.W. 907, 24 Tex.Civ.App. 564; 
San Antonio, ete., R. Co. v. Engelhorn, 
62 S.W. 561, 65 S.W. 68, 24 Tex.Civ. 
App. 324; Vogt v. Short, (Civ.App.) 
50 S.W. 627; Berg. v. San Antonio St. 
RCo, “(CiviAppy 249" 4S Wa oles 
Grundy v. State, 32 S.W.(2d) 194, 116 
Tex.Cr. 442; Anderson v. State, 266 
S.W. 159, 98 Trex.Cr. 449; Link Vv. 
State, 164 S.W. 987, 73 Tex.Cr. 82; Fox 
Vv. State, 1518) (SW id ie 7a ee xc Gr: 
318; Mayhew v. State, 155 S.W. 191, 
69 Tex.Cr. 187; Gelber v. State, 120 S. 
W. 863, 56 Tex.Cr. 460; Dooley v. 
State, 108 S.W. 676, 52 Tex.Cr. 491; 
Seiwert v. State, 103 S.W. 932, 51 Tex. 
Cr. 404;. Hardin v. State, 103 S.W. 
401, 51. TMex:Cr. 559; "Benson, v., State, 
103. S.W. 911, 51 Tex,Cr. 367; Owens 
v. State, (Cr.)—96_S.W. 31;.. Willis ‘v. 
State, 90 S.W. 110049 Tex.Cr. 139; 
Poole v. State, 76 S.W. 565, 45 Tex.Cr. 
348; King v. State, (Cr.) 64 S.W. 245; 
Borden v. State, 62 S.W. 1064, 42 Tex. 
Cr. 648; Cannon v. State, 56 S.W. 
351, 41-Tex.Cr. 467; Nite v. State, 54 
Siw. 763) 41 Tex.Cr, 3403 Merritt 1. 
State, 50 S.W. 384, 40 Tex.Cr: 359; 
Grooms v. State, 50 S.W. 370, 40 Tex. 
Gr; (329; Clark ww. State, 49. S.W. 85; 
40 Tex.Cr. 127; Gregory v. State, (Cr.) 
43°S.W..101-7,, (Cr.) 48: S..Wi. 25.7175), My- 
ers v. State, 39 S.W. 111, 37 Tex.Cr. 
208; Berry v. State, 38 S.W. 812, 37 
Tex.Cr. 44; Plew v. State, (Cr.) 35 S. 
W. 366. 


Utah.—State Bank of Beaver Coun- 
ty~v. Hollingshead, 25 P.(2d) 612;° 
In re Bryan’s Estate, 25 P.(2d) 602; 
Central Bank of Bingham yv. Stephens, 
199 P. 1018, 58 Utah 358; Fissure Min. 
Colsv.) Old Susan Min, Cosa6enb oSue 
22 Utah 438. 


Vt.—Shields v. Vermont Mut. Fire 
Ins. Co., 147 A. 352, 102 Vt. 224; Doug- 
lass & Varnum v. Village of Morris- 
ville, 95 A. 810, 89 Vt. 393; La Flam 
v. Missisquoi Pulp Co., 52 A. 526, 74 
Vt. 125; Knapp v. Wing, 47 A. 1075, 
72 Vt. 334; Fletcher v. Fletcher’s Es- 
tate, 42-A- 777, T20Vth 268; ‘Staten: 
Powers, 47 A. 830, 72 Vt. 168; Swerd- 
ferger v. Hopkins, 31 A. 153, 67: Vt. 
136; Currier v. Robinson’s Hstate, 18 
A. 147, 61 Vt. 196; Beattie v. Grand 
Trunk R, Co., 41 ' Vt. 275. 


Va.—Davis v. Cole Bros., 79 S.E. 
1038, 115 Va. 501. . 


Wash.—Ryan v. Dowell, 149 P. 343, 
86 Wash. 76; Coey v. Darknell, 65 P. 
760, 25 Wash. 518. 


W.Va.—McManus v. Mason, 27 S.E. 
293, 43 W.Va. 196. 


Wis.—Gibson v. Milwaukee Light, 
etc., Co., 128 N.W. 877, 144 Wis. 140; 
Hughes v. Chicago, etc., R. Co., 106 N. 
We, biG, 2ol2 Gu Wish (595° Spa xterm. 
Krainik, 105 N.W. 803, 126 Wis. 421; 
Hanlon v. Milwaukee Electric R., etc., 
Co., 95 N.W. 100, 118 Wis. 210. 


Wyo.—Caldwell v. Roach, 12 P.(2da) 
3876, 44 Wyo. 319. 


Alta.—McLean v. Merchants Bank, 
9 Alta.L. 471, 27 Dom.L.R. 156, 34 
West.L.R. 81. 


N.B.—Reg. v. Mailloux, 16 N.B. 493. 


[a] In action on benefit certificate, 
where defendant’s laws and constitu- 
tion are offered in evidence, permitting 
cross-examination of *the clerk of a 
local camp as to the amount of a spe- 
cial assessment due from insured by 
reason of his being an army officer is 
not error, where the questions eall 
for nothing different from that set 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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testimony that tends to support in any degree the 
opposite side of the ease; and it has been held that 
anything within the witness’ knowledge tending to 
rebut the evidence on direct examination is admissi- 
ble as a matter of right on cross-examination.® 
is proper, on cross-examination, to show that the 
testimony given on direct examination was iIneompe- 
tent,® or to inquire as to whether the witness under- 
stood the meaning of a question put to him on his 
examination in chief,’ and any question tending to 
show that the real import of the testimony of a wit- 
ness in chief is materially different from its original 
aspeet is within the range of legitimate cross-exam- 
ination;® and it is no objection to cross-examination 


forth in defendant’s laws. Woodmen 
of the World v. Maynor, 96 So. 352, 
209 Ala. 443. 


{b] In automobile collision case, 
permitting cross-examination of pas- 
sengers in automobiles striking plain- 
tiffs, regarding where they came from, 
how far they had traveled, and the 
relative positions of the automobiles, 
is not error. Judd v. Rudolph, 222 N. 
W. 416, 207 Iowa 118, 62 A.U.R. 1174. 


Cross-examination as to matters: 


Bearing on credibility generally see 
infra §§ 1006-1029. 


Connected with matters introduced on 
direct examination see infra § 819. 


4 U.S.—Meyer v. U. S., 220 F. 822, 
136 C.C.A. 432. 


Cal.—in re Purcell’s Estate, 128 P. 
932, 164 Cal. 300; Glasspoole v. Pa- 
cific Lumber Co., 134 P. 349, 22 Cal. 
App. 338. 


D.C.—Washington Ry. & Electric 
Co. v. Dittman, 44 App.D.C. 89. 


Mass.—Philadelphia & Reading Coal 
& Iron Co. v. City of Boston, 98 N.E. 
1067, 211 Mass. 526. 


Mo.—Tueteberg v. St. Louis Public 
Service Co., (App.) 41 S.W.(2d) 956. 


Neb.—Blue Valley State Bank v. 
Milburn, 216 N.W. 299, 116 Neb. 131; 
Larson v. Hafer, 179 N.W. 1013, 105 
Neb, 257. 


N.H.—Dervin v. Amoskeag Co., 122 
A. 353, 81 N.H. 108. 


N.Y.—Ward v. Iroquois Gas Corpo- 
favion, 25. UN. V.5. 300)" 203) App Div. 
127 [motion den 178 N.E. 789, 257 N.Y. 
547 (aft 179 N.B. 317, 258 N.Y. 124, 
and foll Kaplan v. Herman, 180 N.E. 
3385 25SoINE YY.) 573) 1 


Or.—Hayes v. Ogle, 21 P.(2d) 223, 
143 Or. 1; Blue v. Portland Ry., Light 
& Power Co., 117 P. 1094, 60 Or. 122. 


ee ae ed v. Sheaffer, 42 Pa.Super. 
tl. 

Utah.—Fissure Min. Co. v. Old Su- 
san Min. Co., 63 P. 587, 22 Utah 438. 


Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4. 


And see cases supra note 3. 


{a] TIllustrations.—(1) Where, on 
a trial for concealing property from 
a trustee in bankruptcy, the trustee 
referred to a Suit to recover an auto- 
mobile and a diamond ring, a question 
on cross-examination as to its dis- 
missal for want of evidence was prop- 
er, as the jury might have inferred 
from the trustee’s testimony that the 
assets of the estate had been reduced 
by withholding or concealing articles 
of luxury, and might have drawn an 
inference unfavorable to accused. 
Meyer v. U. S., 220 F. 822, 136 C.C.A. 
432. (2) Where, in an action to as- 
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WITNESSES 


It 


sy. 


sess damages for a change in the 
grade of a street near petitioner’s coal 
docks, a witness had testified in chief 
that it was customary for coal deal- 
ers to supply coal to customers by 
teams, he was properly permitted to 
testify on cross-examination that 
since the change the price of coal 
sold by plaintiff and other dealers at 
all the wharves had been uniform, to 
rebut an inference ,that petitioner’s 
business was affected by the change. 
Philadelphia & Reading Coal & Iron 
Co. v. City of Boston, 98 N.H. 1067, 
211 Mass. 526. 


[b] On issue in trespass to deter- 
mine the right to use a lane over 
plaintiff’s land, where a witness tes- 
tifies that he had used the lane in 
question, the witness may be asked 
on cross-examination whether permis- 
sion had not been obtained from the 
owner for passage on the lane. Ky- 
per v. Sheaffer, 42 Pa.Super. 277. 


Rebutting inference from testimony 
generally see infra § 807. 


5. Blue Valley State Bank v. Mil- 
burn, 216 N.W. 299, 116 Neb. ds 
Larson v. Hafer, 179 N.W. 10138, 105 
Neb. 257. 


Right to cross-examine generally 
see supra §§ 779-784. 


6. Napier v. Hlliott, 58 So. 435, 177 
Ala. 113. 


Competency of testimony on cross- 
examination see supra § 794. 


7. Pence v. Waugh, 34 N.E. 860, 
135snas £433 


8. Colloty v. Schuman, 62 A. 186, 
73 N.J.Law 92. And see cases supra 
note 3. 


9. State v. Blackburn, (Iowa) 110 
N.W. 275; State'v. Brown, 42 So. 969, 
118 La. 373; People v. Farrell, 100 N. 
W. 264, 1837 Mich. 127; Moore v. State, 
LOT SAWVereoo, oo (Nex Crii3o4, 


[a] In trial for rape it is proper, 
on cross-examination of medical wit- 
nesses, who have testified with ref- 
erence to the period of gestation, to 
ask them whether they agreed with 
statements made in text-books on the 
subject, which they have admitted to 
be standard authorities. State v. 
Blackburn, (Iowa) 110 N.W. 275. 


Cross-examination as to matters 
bearing on credibility generally see 
infra §§ 1006-1029. 


10. See infra § 821. 


11. News Publishing Co. v. Butler, 
22 S.E. 282, 95 Ga. 559; Richards ‘v. 
Harpe, 155 S.B.. 85,42 Ga.App. 123; 
Carmichael v. Carmichael, 96 S.B. 526, 
110 S.C. 357; Lewisburg & N. R. Co. 
v. Hinds, 183 S.W. 985, 134 Tenn. 293, 
L.R.A.1916E 420. 


[a] Negligence in producing wit- 
ness.—Permitting defendant to cross- 


[§ 796] (2) Matters Improper in General. 
versely to the above rules,'? it 1s improper cross- 
examination to interrogate a witness as to any mat- 
ter which is immaterial or not pertinent to any is- 
sue in the ease,!* or which injects an issue not plead- 
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on matters brought out on the direct examination that 
the witness’ answers may affect his credibility and 
character.® In jurisdictions in which the cross-exam- 
ination may extend to every issue in the case,?° a wit- 
ness may be cross-examined not only as to his testi- 
mony in chief, but also as to all matters within his 
knowledge, pertinent or material to the controver- 


Con- 


question plaintiff railroad’s witness, 
produced for the first time in rebut- 
tal in a condemnation proceeding, 
with regard to relationship with one 
employed by the road to purchase 
rights of way and the latter’s interest 
in nearby land, to show want of. dili- 
gence in not producing the witness on 
the evidence in chief, is not prejudi- 
cial. Lewisburg & N. R. Co. v. Hinds, 
183 S.W. 985, 134 Tenn. 293, L.R.A. 
1916E 420. 


12. See supra § 795. 


13. Ala.—Gadsden General Hos- 
pital v. Hamilton, 103 So. 553, 212 Ala. 
531, 40 A.L.R. 294; Sapp v. State, 56 
So. 45, 2 Ala.App. 190. 


Ark.—Pearrow v. State, 225 S.W. 
311, 146 Ark. 182. 


Cal.—People v. Boren, 72 P. 899, 139 
Cal. 210. 


Conn.—State v. Joseph, 115 A. 85, 
96 Conn. 637; State v. Brauneis, 79 A. 
10, 0842 Conn.) 222, 


D.C.—Dixon v. Great Falls & O. D. 
Ry. Con 743 —-App. DC. 206 


Ga.—Washington v. Jordan, 109 S. 
BH. 923, 28 Ga.App. 18. 


aT CT he v. Wagner, 159 Ill.App. 


Ind.—Hall v. State, 159 N.E. 420, 199 
Ind. 592. 


Ky.—Delk v. Commonwealth, 47 S. 
W.(2d) 957, 243 Ky. 38. 


Mass.—Commonwealth y. Chin Kee, 
186 N.E. 253. 


Mich.—Lewis v. Whitney, 213 N.W. 
456, 238 Mich. 74. 


Mo.—State v. White, 158 S.W. 32, 


251 Mo. 178; Ridenhour v. Oklahoma 
tae es Co., (App.) 45 S.W.(2da) 


N.Y.—Harrison v. Hebrew Com- 
munity of Borough Park, 189 N.Y.S. 
888, 197 App.Div. 880. 


N.C.—Union Indemnity Co. y. Perry, 
168 S.F. 560, 200 NIC. 765. 


N.D.—Williams y. Beneke, 153 N.W. 
411,30, Neb: 638. 


Or.—State v. Von Klein, 142 P. 549, 
71 Or. 159, Ann.Cas.1916C 1054. 


Pa.—Murphy vy. Prudential Ins. Co., 
55 A. 19, 205 Pa. 444. 


Tex.—Currie v. State, 279 S.W. 834, 
102: Tex.Cr. 653. 


Vt.—Twombly v. Piette, 134 A. 700, 
99 Vt. 499. 


Wash.—State v. Schoonover, 211 P. 
756, 122 Wash. 562. 


[a] Tllustrations.—(1) Cross-ex- 
amination of a witness as to whether 
he had read newspaper accounts of 
the arrest of defendant was properly 
excluded. State v. Von Klein, 142 P. 
549, 71 Or. 159, Ann.Cas.1916C 1054. 
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ed by either party,14 or which is not based on any 
fact then in evidence,'® or to interrogate as to a fact 
which it does not appear that the witness has some 
means or opportunity of knowing.*° 
in which the scope of a cross-examination is limited 
to matters brought out on the direct examination,'? 
it is improper cross-examination to interrogate a wit- 
ness as to any matter which is not pertinent to any 
issue or matter testified to by him on his direct ex- 
amination!® and which does not tend to contradict, 
explain, rebut, or weaken the testimony in chief.?® 
So, also, it is proper to exclude testimony in cross- 
examination as to an exhibit which the witness has 


(2) Where the defense to an action on 
a life policy was false responses to 
questions of a medical examiner, the 
physician called for plaintiff cannot 
be cross-examined as to whether the 
treatment of the disease of which in- 
sured died was a proper treatment. 
Murphy v. Prudential Ins. Co., 55 A. 
19, 205 Pa. 444. 


{b] Complaint against another.— 
Where, on a trial for possessing bur- 
glar’s tools, the officer who had charge 
of the prosecution in the lower court, 
when asked if he there accused an- 
other of possessing the same tools, 
replied that he charged him jointly 
with defendant, further examination 
as to whether the complaint was joint 
or not is properly excluded. Common- 
wealth v. Anderson, 139 N.B. 436, 245 
Mass. 177. 


_[e] Ownership.—In a prosecution 
for stealing intoxicating liquor, where 
the person alleged in the information 
to be the owner testified that he own- 
ed it, and that it was taken before he 
had parted with its possession, the 
court properly refused to compel him 
to answer questions on cross-exami- 
nation as to his source of title, the 
manner by which and from whom he 
obtained it, ete., it being sufficient to 
show that it was taken from his pos- 
session. State v. Schoonover, 211 P. 
756, 122 Wash. 562. 


Cross-examination as to collateral, 
irrelevant, or immaterial matters gen- 
erally see infra § 809. 


14. Breen v. Iowa Cent. Ry. Co., 
168 N.W. 901, 184 Iowa 1200 [cert den 
39 S.Ct. 288, 249 U.S. 604, 63 L.Ed. 
798]. 


[a] Thus, where, in an action un- 
der a state law for injury to an engi- 
neer, he testified that his train was 
engaged in intra-state commerce, 
cross-examination to show that it 
was engaged in interstate commerce 
was improper, as injecting an issue 
not pleaded by either party. Breen v. 
Iowa Cent. Ry. Co., 168 N.W. 901, 184 
Iowa 1200 [cert den 39 S.Ct. 288, 249 
U.S. 604, 63 L.Ed. 798]. 


15. Kalinski v. Williamson County 
Coal Co.,, 104 NE. 1097, 263 Ill. 257 
[rev 183 Ill.App. 541]; State v. Hud- 
on; Ubi ALS 62003 Viiv D7; ( MeCarthy’s 
Adm’r v. Village of Northfield, 94 A. 
298, 89 Vt. 99, Ann.Cas.1918A 943; 
Marks v. City of Seattle, 152 P. 706, 88 


Wash. 61 


[a] Tlustration.—A question ask- 
ed by defendant of plaintiff’s witness 
being on the erroneous theory of there 
being evidence that he was plaintiff's 
agent, exclusion of it, aS not being 
proper cross-examination, with the 
effect of deferring it until defendant 
had the case, was proper. Livingstone 
Mfg. Co. v. Rizzi Bros., 85 A. 912, 86 
Vit. 419. 


WITNESSES 


In jurisdictions 


tion.? 


16. State v. Joseph, 115 A. 85, 96 
Conn. 637. 


17. See infra § 818. 
18. U.S.—Scribner v. U. S.,; 2 F. 
(2d) 144, 


Cal.—People v. Lasker, 286 P. 703, 
105 Cal.App. 1; People v. Rader, 141 P. 
958, 24 Cal.App. 477; People v. White, 
126 P. 505, 19 Cal.App. 555; Spear vw 
United Railroads of San Francisco, 
117 P. 956, 16 Cal-App. 637. 


Colo.—Griffin y. People, 231 P. 1113, 
76 Colo, 422. 


Conn.—State y. Rarker, 158 A. 797, 
114 Conn. 3545 


Ill.—Chicago City R. Co. v. Strong, 
re tas 335, 230 Ill. 58 [aff 129 Tll.App. 


Ind.—Clevenger yv. State, 144 N.E. 
524, 195 Ind. 45, 


Iowa.—State v. O'Meara, 177 N.W. 
563, 190 Iowa 613; Dow v. Incorpo- 
ees Town of Nora Springs, 160 N.W. 


Kan.—State v. Mall, 209 P. 820, 112 
Kan. 63. 


N.D.—State v. Schonberg, 140 N.W. 
105, 24 N.D. 532. 


Pa.—Commonwealth v. Prophet, 160 
AT OO OO kan 122. 


Vt.—White v. Central Vermont Ry. 
CO, No.9 cA. 4618... Slo Vit. wo oO, batt. 35, S5eCt 
865, 2388 U.S. 507, 59 L.Ed. 1433, Ann. 
Cas.1916B 252]. 


[a] MZllustration.—In an action for 
the death of a brakeman in a rear-end 
collision, where the conductor of the 
rear train was called to testify con- 
cerning the railroad rules relating to 
train orders, it was not proper cross- 
examination to ask him as to how the 
rear of a train followed by another 
train should be protected. White v. 
Central Vermont Ry. Co., 89 A. 618, 
Si Vt. o3a0 [ati 35 S.Ct. 865,;,208 Use: 
EG 59 L.Ed. 14388, Ann.Cas.1916B 


19. State v. Schonberg, 140 N.W. 
105, 24 N.D. 532; Paska v. Saunders, 
153 A. 451, 103 Vt. 204. And see cases 
surpa note 18. 


20. Carr v. American Locomotive 
Cov, 70. tA L9G 29 RAL 276; 
21. Lowrie & Robinson Lumber Co. 


v. City of Detroit, 211 N.W. 55, 237 
Mich. 138. 


[a] Thus, in an independent pro- 
ceeding attacking the judgment of an 
assessing board, it is improper.to 
cross-examine the members in an at- 
tempt to show confusion in their 
minds as to the method by which the 
result was reached. Chicago, B. & Q. 

ty. Co. v. Babcock, 27 S.Ct. 326, 204 
US. 585,251) Wat 636; Newport ‘Min- 
ing Co. v. City of Tronwood, 152 N.W. 


refused to identify,?° or testimony which is merely 
an attempt to show confusion in the mind of the wit- 
ness as to the matter testified to,*? or which tends to 
make evidence for the opposite party,?* or which 
constitutes a part of the cross-examiner’s case? 
or defendant’s matter of defense?* in chief, and a 
cross-examiner cannot, by asking of the ‘witness 
questions not within the proper scope of cross-exam- 
ination, make the testimony thus elicited the basis 
for further and still more extended cross-examina- 
* Where direct. testimony of a witness has been 
ruled out, the adverse party cannot introduce such 
evidence under the pretenée of cross-examining his 


1088, 185 Mich. 668. 


22. Montgomery v. State, 91 So. 
630, 18 Ala.App. 21% [cert den 91 So. 
923, 207 Ala. 713)... 


[a] Thus, where the sheriff testi- 
fied on cross-examination by defend- 
ant that the latter came to the jail 
and surrendered to him, his testimony 
as to whether defendant arranged to 
settle prohibition cases pending 
against him was properly excluded, as 
tending to make evidence for defend- 
ant. Montgomery v. State, 91 So. 630, 
18 Ala.App. 213 [cert den 91°So. 923, 
207 Ala. 713]. 


23. McEniry v. Tri-City Ry. Co., 
179 Ill.App. 152; Burk vy. Reese, 121 
N.W. 1016, 148 Iowa 496; National 
Cash Register Co. v. Mahaney, 205 N. 
W. 710, 49 S.D. 1. See Basham v. Chi- 
cago & G. W. Ry. Co., 154 N.W. 1019, 
178 Iowa 998 [mod 157 N.W. 192 (er- 
ror dism 39 S.Ct. 213, 249 U.S. 164, 
63 L.Ed. 534)] (holding that, although 
improper, such cross-examination of 
pertinent evidence rarely calls for re- 
versal). 


[a] .Tlustration.—In a seller’s ac- 
tion for the balance of the price due 
on a cash register, with the defense 
of misrepresentation by an agent that 
the money drawer contained five com- 
partments, the trial court did not 
abuse its discretion in sustaining ob- 
jections to questions on cross-exam- 
ination of defendant relating to iden- 
tity of a drawer in an exhibit with 
the money drawer contained in the. 

cash register shipped to defendant, 
where plaintiff was not prevented 
from introducing other evidence con- 
cerning the arrangement of the mon- 
ey drawer in the register shipped to 
defendant. National Cash Register 
oi 4 Mahaney, 205 N.W. 710, “49 S. 


24. Chicago Addition Mangle Co. v. 
W.. , H. Tutes; .Co., 152° Til. App. 329: 
State v. Smith, 174 P. bol, LOS Kan. 
148; Commonwealth y. Sheehan, 76 
Pa. Super. 128. 


[a] In prosecution for murder de- 
fendant cannot complain of not being 
permitted to prove his theory of sui- 
cide by cross-examination of a physi- 
cian called by the state, where defend- 
ant testified relative thereto, and 
could have called the witness as his 
own. State v. Smith, 174 P. 551, 103 
Kan. 148. 


[b] On trial for involuntary man- 
slaughter, an objection to the cross- 
examination .of the commonwealth 
witness was properly sustained, 
where the purpose of the questions 
asked was to put the entire defense 
before the jury under the guise of 
cross-examination. Commonwealth y. 
Sheehan, 76 Pa.Super. 128. 


25. Aeolian Co. y. Standard Music 
Roll Co., 176 F. 811. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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adversary’s witness.2® Where a witness testifies to | 
certain measurements, it is error on cross-examina- 
tion to ask him if he would accompany a person des- 
ignated by the court to the premises to verify them, 
where no request has been made to have the prem- 


ises viewed by the jury.?? 


[§ 797] (8) Facts or Conduct Inconsistent with 


26. Commonwealth y. Roth, 71 Pa. 
Super. 71. 


27. O’Brien v. Pennsylvania Coal 
Cos 8b. A130), 28. as, £4: 


28. As to inconsistent statements 
see infra § 800. 


29. U.S.—Gilmer v. Higley, 3 S. 
Ct. 471, 110 U.S. 47, 28 L.Ed. 62; Com- 
munity Natural Gas Co. v. Henley, 54 
F.(2d) 59; Hitchner Wall Paper Co. 
v. Pennsylvania R. Co., 158 F. 1011 
lati 1638 E. 602; 98 C.C.A. 598]; Petri- 
fied Bone Min. Co. v. Rogers, 150 F. 
445 [aff 158 F. 799, 86 C.C.A. 59]. 


Ala.—Woodmen of the World v. 
Maynor, 96 So. 352, 209 Ala. 4438; Glass 
v. State, 41 So. 727, 147 Ala. 50; Bray 
v. State, 23 So. 659, 118 Ala. 653; Lit- 
tle v. Lichkoff, 12 So. 429, 98 Ala. 
321; Clark v. Zeigler, 4 So. 669, 85 
Ala. 154; Lumpkin v. State, 97 So. 171, 
19 Ala.App. 272; Johnson v. State, 62 
So. 328, 8 Ala.App. 207. 


_ Ariz.—United Verde Hxtension Min- 
ae Co. v. Ralston, 296 P. 262, 37 Ariz. 


Ark.—Ft. Smith Lumber Co. Vv. 
Shackleford, 171 S.W. 99, 115 Ark. 272. 


Cal.—People v. Foo, 44 P. 453, 112 
Cal. 17; People v. Bidleman, 38 P. 502, 
104 Cal. 608; People v. Cline, 23 P. 391, 
83 Cal. 374; Perry v. J. Noonan Furni- 
ture Co., 95 P. 1128, 8 Cal.App. 35. 


Colo.—Lothrop vy. Roberts, 27 P. 
698, 16 Colo. 250; Denver Tramway 
Co. v. Reid, 35 P. 269, 4 Colo.App. 53. 


Conn.—State v. Stockford, 58 A. 769, 
77 Conn. 227,107 Am.S.R. 28. 


Fla.—Wallace v. State, 26 So. 713, 
41 Fla. 547. 


Ill.—Goon Bow v. People, 43 N.E. 
593, 160 Ill. 488; Hayes v. Wabash R. 
Co., 180 I1].App. 511 [error dism 34 S. 
Ct. 729, 234 U.S. 86, 58 L.Ed. 1226]; 
Bruner yv. Nisbett, 31 Ill.App. 517. 


Ind.—Chester v. American Trust & 
eae nee Bank, 141 N.E. 10, 88 Ind.App. 
5. 


Iowa.—State v. Hibner, 87 N.W. 741, 
115 Iowa 48. 

Kan.—Hannibal, ete., R. Co. v. Kan- 
aley, 17° P: 324, 39 Kan. 1. 


Md.—State vy. Washington, B. & A. 
Ry. Co., 125 A. 588, 145 Md. 285. 


Mass.—Ferreira v. Franco, 173 N. 
HH. 529, 273 Mass. 272; Watts v. Ste- 
venson, 43 N.H. 497, 165 Mass. 518; 


Buck v. Boston, 43 N.E. 496, 165 Mass. 
509; Com. v. Clark, 13 N.E. 888, 145 
Mass. 251. 


Mich.—Snowden y. Detroit & M. Ry. 
Co., 160 N.W. 414, 194 Mich. 87; Aus- 
trian v. Springer, 54 N.W. 50, 94 Mich. 
343, 34 Am.S.R. 350; Joslin v. Grand 
Rapids Ice, etc., Co., 19 N.W. 17, 53 
Mich. 322. 

Minn.—State v. Kasper, 167 N.W. 
10385, 140 Minn. 259; Ransier v. Minne- 
apolis, etc., R. Co., 14 N.W. 883, 30 
Minn. 215. 


Mo.—State v. Harris, 51 S.W. 481, 
150 Mo. 56; State v. Brooks, 5 S.W. 
257, 330, 92 Mo. 542 [error dism 8 S. 
Ct. 448, 124 U.S. 394, 31 L.Ed. 454]; 
State v. Seigenthaler, 97 S.W. 271, 121 
Mo.App. 510. 


Mont.—Lawlor vy. Kemper, 49 P. 398, 


, 


: 


WITNESSES 


Testimony.?8 
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It is proper cross-examination to in- 
terrogate a witness as to facts or circumstances in- 
consistent with, and contradictory of, his testimo- 

‘ny,?° or acts or conduct ‘on his part at a variance and 
inconsistent with what would be natural or probable 


if his statements on his direct examination were 


true.?° 


20 Mont. 18. 


Neb.—Dixon y. State, 64 N.W. 961, 
46 Neb. 298. 


N.Y.—Baird v. Daly, 68 N.Y. 547; 
Ruemer vy. Clark, 105 N.Y.S. 659, 1217 
App.Div. 231; Hardy v. Main, 9 N.Y. 
Siue2538y056o! Hun 22s. Carpenters vy. 
Blake, 10 Hun 358 [aff 75 N.Y. 12]; 
Fonda v. Lape, 8 N.Y.S. 792; Calkins 
Vv. Colburn, 10) NiyveSts7783 “Spring= 
stead v. Lawson, 14 Abb.Pr. 328, 23 
How.Pr. 302. 


N.C.—Perry v. Jackson, 88 N.C. 103; 
Gilmer v. Hanks, 84 N.C. 317. 

Or.—Goldstein v. Pacific Home Mut, 
Fire Ins: Co., 145 P. 267, 74 Or. 247. 


Pa.—Guckavan v. Lehigh Traction 
Col, 53) Al-354,°203) Passo2d: 


8.Cc.—State v. Merriman, 12 S.E. 
erey 84 S.C. 16 [aff 13 S.E. 328, 34 S.C. 


Tex.—Gulf, etc., R. Co. v. Hepner, 
18 S.W. 441, 83 Tex. 136; Shain Pack- 
ing Co. v. Burrus, (Civ.App.) 75 S.W. 
838; Niles v. State, 284 S.W. 568, 104 
Tex.Cr. 447; Ferguson v. State, 253 S. 
W..5'2:90,. 95), Tex.Cr, 2125 Patterson, Vv. 
State, 221. S.W. 596, 87 Tex.Cr. 955 
Howard vy. State, 163 S.W. 429, 72 Tex. 
Cr..624; Ward v./ State, 159 S.W. 272, 
70. Tex.Cr.) 3935) (Taylor v. State, 112 
S.W. 942, 54 Tex.Cr. 232; Sanders v. 
State, 112 S.W. 68, 54 Tex.Cr. 101, 22 
L.R.A.N.S. 243, 245; Benson v. State, 
(Cr.) L101 (SW. 224: “Crafty. State, 
(Cr.) 32 SAW. 367. 


Vt.—Berry v. Doolittle, 74 A. 97, 82 
Vt. 471; Clark v. Gallagher, 52 A. 539, 
74 Vt. 331. 


Wash.—State v. Meyerkamp, 144 P. 
942, 82 Wash. 607. 


W.Va.—McManus y. Mason, 27 S.E. 
293, 48 W.Va. 196. 


Wis.—Gibson v. Milwaukee Light, 
Heat & Traction Co., 128 N.W. 877, 144 
Wis. 140; Redepenning v. Rock, 117 
N.W. 805, 1386 Wis. 372; McCracken 
v. Markesan, 45 N.W. 323, 76 Wis. 499; 
Kenyon v. Kenyon, 39 N.W. 361, 72 
Wis. 234. 


[a] TIllustrations.—(1) Where a 
witness testifies that he is a single 
man, it is proper, on cross-examina- 
tion, as a matter of impeachment, to 
show that he has a wife with whom 
he is not living. State v. Harris, 51 
S.W. 481, 150 Mo. 56. (2) Where a 
party testified that his services were 
worth five hundred dollars per month, 
evidence that he had performed the 
same services for another for thirty- 
two dollars and fifty cents per week 
was properly elicited by cross-exami- 
nation. Perry v. J. Noonan Furniture 
Co;,, 9b! PP 112318 CaltApps) 35. 473) 
Where, in an action for personal inju- 
ries alleged to have caused a rupture, 
plaintiff’s wife testified that before 
the accident plaintiff never hada rup- 
ture, it was proper to ask her, as bear- 
ing on her credibility, if plaintiff had 
not, prior to the accident, brought a 
suit against another person for inju- 
ries alleged to have caused a rupture. 
Ruemer v. Clark, 105 N.Y.S. 659, 121 
App.Div. 231. (4) A wife testifying 
that defendant was home every night 
may properly be asked whether she 
and defendant were not separated. 
Darnaby v. State, 1 S.W.(2d) 615, 108 
Tex.Cr. 408. (5) Where the engineer 


Where a stenographer testified that a par- 


of a colliding train testifies that his 
engine was an A No. 1 engine, it is 
not improper, on cross-examination, 
to bring out the fact that the cylin- 
ders were leaking steam. White v. 
Central Vermont Ry. Co., 89 A. 618, 
8 Vit. 880 fait 35" SiCty $65,238 0Uss: 
507, 59 L.Hd. 1433, Ann.Cas.1916B 
252]. (6) Where, in a passenger’s ac- 
tion for injury from a derailment, the 
motorman testified that leaves on the 
rail on which a slight rain had fallen 
caused him to lose control of the car, 
cross-examination to elicit the fact 
that subsequent to the accident and 
under similar conditions the car and 
others like it were operated there 
without loss of control or accident 
Was proper. Birmingham Ry., Light 
& Power Co. v. Friedman, 65 So. 939, 
187 Ala. 562. (7) Where, in an action 


‘for death in a railway crossing colli- 


sion, a witness testified that three or 
four telegraph poles obstructed the 
view of an approaching train, cross- 
examination whether a one hundred- 
foot train would be hidden behind four 
or five telegraph poles was proper. 
State v. Washington, B. & A. Ry. Co., 
125 A. 538, 145 Md. 285. 


[b] As to payment.—Where a wit- 
ness, in support of the defense of pay- 
ment, testified that the payment was 
made with money furnished by her, 
she may be questioned on cross-exam- 
ination to show that the money was 
furnished and used for another pur- 


pose. Berry v. Doolittle, 74 A. 97, 82 
Vt. 471. 
[c] Defective highway.—wW here, 


in an action for injuries from a defec- 
tive highway, a supervisor denied, on 
direct examination, having any infor- 
mation of the defective condition of 
the highway, he may be required to 
state on cross-examination whether 
he had not heard of prior accidents 
at the place of the accident, as show- 
ing that the witness had notice of the 
insufficiency of the highway. Rede- 
penning yv. Rock, 117 N.W. 805, 136 
Wis. 372. 


[d] In prosecution for iegally 
selling liquor, where a witness for the 
state testified that he had seen whis- 
ky in defendant’s room on only one 
occasion, it was proper cross-exami- 
nation to elicit the admission. that 
such witness on another occasion sub- 
sequent to the offense charged had 
seen liquor in defendant’s room. 
Matthews y. State, 189 S.W. 491, 80 
TexsiCry wuie 


20. Ark.—Missouri Pac. R. Co. v. 
Heard, 50 S.W.(2d) 971, 185 Ark. 1055. 


Conn.—State v. Griswold, 34 A. 1046, 
67 Conn. 290, 33 L.R.A. 227. 


Fla.—Bonaparte v. State, 61 So. 633, 
65 Fla. 287. 


Ill.—People v. White, 95 N.E. 1036, 
251 Ill. 67; People v. Preston, 188 111. 
App. 93. 


Ind.—Gibson County v. Motherwell 
rae ete., Co,, 24 N.H. 115, 123 Ind 
[3) . 

Iowa.—Durr v. Clear Lake Park 
Co., 218 N.W. 54, 205 Iowa 279; State 
v. Hector, 138 N.W. 930, 158 Lowa 664; 
State v. Philpot, 66 N.W. 730, 97 Iowa 
365; Fox v. Chicago, ete., R. Co., 53 
N.W. 259, 86 Iowa 368, 17 L.R.A. 289. 


Mass.—Tapley v. Forbes, 2 Allen 
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ty did not testify at an inquest to certain facts, she 
may be asked on cross-examination to read her notes 
showing the contrary, against the objection that it 
was a repetition of the party’s case.*? 


[§ 798] (4) Similar Circumstances or Occurrenc- 
A witness who has testified to certain facts, 
circumstances, or occurrences may be interrogated 


es.22 


Miller v. Stevens, 13 Gray 282. 
Cudney, 13 Mich. 


205 
Mich.—Dann v. 
239, 8% Am.D. 7565. 
Mo.—State v. McLaughlin, 50 S.W. 
315, 149 Mo. 19. 


Mont.—State v. De Hart, 99 P. 438, 
38 Mont. 211. 


Neb.—Flege v. State, 133 N.W. 431, 
90 Neb. 390; Markel v. Moudy, 14 N. 
W. 409, 13 Neb. 322. 


N.Y.—Stanley v. Pickhardt, 6 N.Y. 
S. 9380, 57 N.Y¥.Super. 147 [aff 27 N.E. 
856, 127 N.Y. 649]; Praeger v. Mestay- 
er, 54 N.Y.Super. 100; Richards v. 
Derrick, 2 NYS. 31. 


N.C.—Jefferson v. City of Raleigh, 
140 SB 76; 194° N-C. 4793  Hiks ty: 
Board of Com’rs of Pitt County, 102 
S.E. 414, 179 N.C. 241.. 


Okl.—Gibbons vy. Territory, 
D205 Okie 225 


Or.—Hayes v. Ogle, 21 P.(2d) 223, 
143 Or. 1. 


Pa.—Dosch v. Diem, 35 A. 207, 176 
Pa. 


R.I-—J. W. Bishop Co- v.. Curran & 
Burton, 76 A. 275, 30 R.I. 504; State 
v. Brady, 12 A. 238, 16 R.1. 51; Yeaw 
v. Williams, 23 A. 83, 15 R.I. 20 


Tex.—Tyler Southeastern R. Co. v. 
Rasberry, 34 S.W. 794, 13 Tex.Civ.App. 
185; Stolte v. State, 45 S.W.(2d) 224, 
119 Tex.Cr. 39; Ward v. State, 159 S. 
Wiican Omer. Cl% ooo. 


Wash.—State v. Katon, 91 P. 250, 47 
Wash, 1. 

Wis.—Holtz v. State, 44 N.W. 1107, 
76 Wis. 99; Conkey v. Post, 7 Wis. 
131. 


[a] TMllustrations.—(1) Where a 
deputy sheriff testified that in select- 
ing a jury panel he did not discrim- 
inate against negroes, he may be ask- 
ed on cross-examination whether, dur- 
ing his eight years of service as dep- 
uty sheriff, he had ever selected any 
colored men as jurors. Bonaparte v. 
State, 61 So. 633, 65 Fla. 287. (2) The 
companion of one accused of murder, 
having testified that neither was in- 
toxicated, was properly cross-exam- 
ined as to where and how he spent 
the part of the night immediately pre- 
ceding the killing, and what he drank. 
People vy. White, 95 N.E. 1036, 251 fil. 
$7. (3) Where a witness for defend- 
ant on atrial for assault testified that 
he witnessed the assault, which was 
made by one M, and not by defendant, 
it was competent to show on cross-ex- 
amination that he was present at the 
preliminary examination of M and de- 
fendant, and heard M testify that he 
did not commit the assault, and per- 
mitted M to be discharged and de- 
fendant bound over without disclosing 
his knowledge. People v. Wirth, 66 
N.W. 41, 108 Mich. 307. _ (4) Where 
defendant, on direct examination, tes- 
tified that the morning after the al- 
leged crime he went to a certain city, 
a question whether he did not go to 
another city and write a letter to a 
certain person was proper cross-ex- 
amination, as bearing on the truth of 
his statements. State v. De Hart, 99 
P. 438, 38 Mont. 211. 


“ 
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31. Haun vy. McCabe, 162 A. 906, 


308 Pa. 431. 


32. Similar acts or occurrences as 
evidence generally see Evidence §§ 
834-855. 


33. U.S.—Southern Bell Tel., -etc., 
Co. v. Watts, 66 F. 460, 138 C.C.A. 579. 


Ala.—Pearce v. State, 147 So. 617, 
226 Ala. 436; Zimmern v. Standard 
Motor Car Co., 88 So. 7438, 205, Ala. 
580; Pollak v. Winter, 72 So. 386, 197 
Ala, 473." “Brooks” vv. Ingram, “65 s0. 
138, 186 Ala. 106; Richmond, etc., R. 
Co. v. Hissong, 13 So. 209, 97 Ala. 187. 


Cal.—Ingalls v. Monte Cristo Oil 
& Development Co., 167 P. 857, 176 
Cal. 128. 


Conn.—Harris v. 
Conn. 227. 


Ind.—Lake Hrie & W. R. Co. v. 
Moore, 97 N.E. 203,51 Ind.App. 110. 


Iowa.—Bartholemew v. Billmeyer, 
198 N.W. 51, 197 Iowa-861; Cvitano- 
vich v. Bromberg, 151 N.W. 1073, 169 
Iowa 736, Ann.Cas.1917B 309. 


Mich.—Yonkus v. McKay, 152 N.W. 
1031, 186 Mich. 203, Ann:Cas.1917 
458; People v. Frost, 146 N.W. 174, 
179 Mich. 180; Johnson v._ Grondin, 
136 N.W. 423, 170 Mich. 447. 


Miss.—Dick v. State, 30 Miss. 631. 


Mont.—Frost v. J. B. Long & Co., 
2280 Eee (Os (le AVL ON tpl ae 


N.H.—Spear v. Richardson, 37 N.H. 
9 


Rosenberg, 43 


2 


N.J.—Green v. Skoqvist, 31 A. 228, 
57 N.J.Law 617; Ulbricht v.° Onist 
Baking Co., 128 A. 577, 3 N.J.Misc. 
410. 


N.Y.—Radman v. Haberstro, 1 N. 
bene Hol atl 123) INF HS Ws OM mao: SNe 
(SESS) IIG 


Ohio.—Savin v. Butler, 19 Ohio App. 
68 [aff 111 Ohio St. 695, 146 N.E. 
673]. 


Pa.—Commonwealth v. Kaminski, 
158 “A. 639,104 Pa.Super. 115. 


S.C.—Barton v. Southern Ry. Co., 
ra ste 5, id SiCy 46. feert den 54 S: 
bea Gal 


Tenn.—Lewisburg & N. R. Co. v. 
Hinds, 183 S.W. 985, 134 Tenn. 293, 
L.R.A.1916E 420. 


Tex.—Cunningham v. Austin, ete., 
Ri Co;, 32) Si W-7629) 88 (ex. 53.4: 


Wash.—State v. Heaton, 271 P. 89, 
149 Wash. 452. 


{a] Tilustrations.—(1) Where, in 
a trial for keeping intoxicants for 
sale, defendant’s witness stated that 
he sent three orders only through an 
express office for liquor for accused, 
it was not reversible error to permit 
the state to ask as to the sending of 
orders for other persons, where the 
testimony was limited as a test of the 
witness’ recollection. Treadwell v. 
State, 53 So. 290, 168 Ala. 96. (2) 
Where the date of a transaction is in 
issue, the court may allow examina- 
tion and cross-examination of wit- 
nesses as to dates of other transac- 
tions not in themselves material, but 
so connected with that in dispute as 
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on cross-examination as to other similar facts, cir- 
cumstances, or occurrences, where such a line of ex- 
amination tends to elucidate or discredit his testi- 
mony,** although the examination cannot, of course, 
extend to occurrences of which he has no personal 
knowledge,** or to be made the vehicle for introduc- 
ing improper or incompetent evidence.®® 
rapher who, on direct examination, identifies photo- 


A photog- 


to enable witnesses to fix the latter. 
Harris v. Rosenberg, 43 Conn. 227. 
(3) Where property pledged to a 
pawnbroker was stolen, cross-exam- 
ination as.to robberies in genera! dur- 
ing preceding months is proper. 
Savin v. Butler, 19 Ohio App. 68 [aff 
146 N.E. 678, 111 Ohio St. 695]. (4) 
In an action for breach of marriage 
promise, questions on cross-examina- 
tion aS to whether another suitor 
came for plaintiff at the witness’ place 
on different occasions is permissible 
on the issue of plaintiff's good faith, 
although the witness had _ testified 
that no other man than defendant had 
come for her at his place. Barthole- 
mew v. Billmeyer, 198 N.W. 51, 197 
Iowa 861. (5) In an action for neg- 
ligence in retaining an engineer who, 
by reason of his advanced age and 
infirmities, was unable to exercise 
proper care and vigilance, cross-ex- 
amination of the engineer as to his 
admissions, in regard to another ac- 
cident, that his eyesight was defec- 
tive, and that he was seventy-six 
years old, is prover. Barton v. South- 
ern’ Ry. 7 Cowl iSibiees,, 7S Ce 46 
[eert den 54 S.Ct. 51]. 


[b] Confessions.—A witness may 
be cross-examined as to confessions 
by defendant to third persons, which 
he asserts he heard, of a similar char- 
acter to those made by defendant to 
himself. Dick v. State, 30 Miss. 631. 


{[c] Division of fees.—Where, in 
an action by a surgeon for services 
rendered defendant and his daughter, 
the defense is that there was an un- 
lawful agreement between the sur- 
geon and defendant’s family physi- 
cian, by which the surgeon was to 
divide his fees with the physician, 
defendant should be permitted to ask 
plaintiff on cross-examination if he 
had not divided fees with the physi- 
cian in other cases. McNair v. Parr, 
143 N.W. 42, 177 Mich. 327. 


[d] Speed of train.—VWhere, in an 
action for injuries’ to a traveler ina 
collision at a crossing, the engineer 
in charge of the train testified as to 
the speed of the train as it approached 
the ctossing, evidence, on cross-exam- 
ination, aS to the speed of the train 
at other points was proper. Lake 
Erie & W. R. Co. v. Moore, 97 N.E. 208, 
51 Ind.App. 110. 


[e] Statute not applicable.—A 
statutory provision that a defendant, 
when testifying in his own behalf, 
shall not be asked any question tend- 
ing to show a charge or conviction of 
another offense, ete., is inapplicable to 
the testimony of a police officer re- 
specting a former liquor raid. Com- 
monwealth v. Kaminski, 158 A. 639, 
104 Pa.Super. 115. 


34. Kennett v. Engle, 63 N.W. 1009, 
105 Mich. 693. 


35. Conn.—State v. Padula, 138 A. 
456, 106 Conn. 454. 

Iowa.—State v. Harris, 133 N.W. 
1078, 153 Iowa 592. 
rte” aie v. Scruton, 39 Me. 

Mass.—Haven v. Essex County 


Com’rs, 29 N.B. 1088, 155 Mass. 467. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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graphs of a particular place, taken by him under 
certain conditions, may be cross-examined as to other 
photographs of the same place subsequently taken by 


him under the same conditions.?® 


[§ 799] (5) Matters Relating to Competency of 
Cross-examination may be used to test 
the competency of the witness,** and it is permissible 
to interrogate a witness as to his appreciation of his 
obligation to tell the truth,?® and a line of cross- 
examination direeted toward showing the witness to 


Witness.*7 


Tex.—Goldstein v. State, (Cr.) 35 
S.W. 289. 
[a] Thus, in a prosecution for 


playing cards at a public place, it is 
error to permit the state to prove by 
a witness for defendant on cross-ex- 
amination that defendant had been 
eonviected of gambling, in the same 
court, on a former occasion. Gold- 
stein v. State, (Tex.Cr.) 35 S.W. 289. 


[b] MNonexpert witness who testi- 
fies as to the appearance and action of 
a horse cannot be asked on cross-ex- 
amination whether he had observed 
the same appearances in other horses 
which had been driven hard and then 
exposed. Moulton v. Scruton, 39 Me. 
287. 


{c] En prosecution for burglary in 
which accused called a witness to tes- 
tify that accused had sought employ- 
ment with one of the railroads in the 
city, it is error to permit the state to 
show on cross-examination of such 
witness that burglaries were commit- 
ted in the city about that time. State 
v. Harris, 133 N.W. 1078, 153 Iowa 
592. 


36. Yanaway v. Chicago, R. I. & 
Po imy. Co.; 190) NW. 24, 195 Lowa 86. 


Photographs as evidence generally 
see Evidence §§ 1115-1125. 


37. Competency of witness gener- 
ally see supra §§ 108-259. 


38. Keeney v. Arp De La Gardee, 
235 N.W. 745, 212 Iowa 45. 


39. Birmingham :sAR., tex. Co... ve 
Mason, 34 So. 207, 137 Ala. 342; State 
v. Armstrong, 43 So. 57, 118 La. 480. 


[a] Mlustrations.—(1) Where a 
Jew was asked on his cross-examina- 
tion if he considered an oath binding 
when he took it with his hat off, and 
a general objection to the question 
was interposed and overruled, and the 
witness answered that under the 
Jewish law an oath is not considered 
binding unless one is sworn with his 
hat on, and that, if he had been in 
the old country, he would not have 
considered himself bound to tell the 
truth unless his hat were on, it was 
held that there was no error in over- 
ruling the objection. Birmingham R., 
etce., Co. v. Mason, 34 So. 207, 137 Ala. 
342. (2) Itis not improper, on cross- 
examination, to ask a witness whether 
he realizes what will happen to him 
in another world if he testifies falsely, 
and whether he knows the nature of 
an oath and the penalty for false 
swearing. State v. Armstrong, 43 So. 
57, 118 La. 480. 


40. Tasser v. State, 162 N.B. 49, 
200 Ind. 156; Ellarson v. Ellarson, 
190 N.Y.S. 6, 198 App.Div. 103; Yeager 
v. Weaver, 1 Leg.Gaz. (Pa.) 156. 


[a] Illustration.—Plaintiff’s  tes- 
timony on _ cross-examination that, 
while in a hospital, she was sent to 
the insane room, is inadmissible, as 
‘she might have been sane, although 
committed to an inSane room. Hllar- 
son v. Ellarson, 190 N.Y.S. 6, 198 App. 
Div. 103. 


140 Mo.App. 


WITNESSES 


be permitted.t° 


Cross-examination as to mental ca- 


pacity of another see infra § 812. 
41. Cross-examination as to: 
Entire conversation see infra § 802. 


coe for statements see infra § 


Voluntary statements see infra § 817. 


Statements as evidence generally 
see Evidence §§ 262-317. 


42. See supra §§ 792-793. 


43. Commonwealth v. Gettigan, 148 
N.E. 113, 252 Mass. 450. And see gen- 
erally infra § 837. 


fa] Exclusion not error.—Where 
in a prosecution for murder by arseni- 
cal poisoning of defendant’s aunt, 
there was evidence that defendant had 
also attempted to hire some one to kill 
husband of another aunt, exclusion 
of question asked a detective on cross- 
examination whether he had said to 
anybody that there was no connection 
between present prosecution and one 
previously instituted, charging de- 
fendant with solicitation to commit 
murder, was within the court’s discre- 
tion and not error. Commonwealth 
v. Gettigan, 148 N.E. 113, 252 Mass. 
450. 


44. Ala.—wNoel v. State, 49 So. 824, 
161 Ala. 25. 


Cal.—People v. Knight, 43 P. 6; 
Elsey v. Domecq, 299 P. 794, 114 Cal. 
App. 42; People v. Romero, 107 P. 709, 
12 Cal.App. 466. 


* Fla.—Owens v. State, 62 So. 651, 65 
Fla. 483. 


Ill.—Warth v. L. Loewenstein, 76 
INDE ose coon Luly gen. 


Iowa.—State v. Christy, 201 N.W. 
42, 198 Iowa 13802; State v. Clark, 
69 N.W. 257, 100 Iowa 47; Bothwell v. 
Farwell, 37 N.W. 392, 74 Lowa 324. 


Kan.—Patton v. Union Traction Co., 
167 P. 1041, 101 Kan. 388. 


Ky.—Foure v. Commonwealth, 283 
S.W. 958, 214 Ky. 620. 


Md.—Doxen v. State, 
151 Md. 118. 


Mich.—People v. Baker, 70 N.W. 
431, 112 Mich. 211; Daniels v. Weeks, 
bd NW. 273, 90 Mich. 190; 


Minn.—Loveland v. Cooley, 61 N.W. 
138, 59 Minn. 259; Olson v. Swensen, 
55 N.W. 596, 538 Minn. 516. 


Mo.—State v. Kebler, 128 S.W. 721, 
228 Mo. 367; State v. Punshon, 34 S. 
Wir ede Pid om tem Meyberg v. Jacobs, 
128. 


Neb.—Flannigan v. State, 249 N.W. 
609, 125 Neb. 168; Lamb vy. Briggs, 
34 N.W. 217, 22 Neb. 138. 


N.J.—Miller v. Rambo, 49 A. 453, 
66 N.J.Law 191. 


N.Y.—Smith v. Columbia Ins. Co., 
VISE IN. Yass 00D» Lady eApp. Dive Seo 
Livingston v. Keech, 34 N.Y.Super. 
547. 


Ohio.—King v. Barrett, 11 Ohio St. 


. 


134 A. 166, 
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be lacking in mental capacity or intelligence may also 


[§ 800] (6) Statements and Admissions by Wit- 
ness or Otherst1—(a) By Witness. 
general rules relating to the scope and extent of 
cross-examination,*? and as to the cross-examination 
being largely within the discretion of the court,** a 
witness may be interrogated on cross-examination as 
to statements which he has made to others with re- 
spect to the matters as to which he has testified,** 


Subject to the 


S.D.—In re Olson’s Hstate, 223 N. 
W. 41, 54 S.D. 184. 


Tex.—Long v. State, 262 S.W. 480, 
97 Tex.Cr. 512; Marsh v. State, 112 S. 
WwW. 320, (54) TexCri 1445 2 Pobbsitive 
State, 112 S.W. 308, 53 Tex.Cr. 71. 


Utah.—Connell v. Oregon Short Line 
Ki Co.,, 163 je. sei ol Utah 20: 


Vt.—Piper v. Oakland Motor Co., 
LOOM AL OTT 94 Vt 28: 


Wash.—State v. Fluhart, 212 P. 245, 
123 Wash. 175. 


[a] Tlustrations.—(1) Where, in 
an action by an automobile buyer 
against a motor company for breach 
of warranty, the buyer called a travel- 
ing salesman of the company as wit- 
ness to testify that the party from 
whom plaintiff bought the car was 
the general agent of the motor com- 
pany in city, on cross-examination of 
such witness by the motor company 
it was entitled to have him explain 
his statement, and to show that the 
real relation between the so-called 
agent and itself was that of vendor 
and vendee, as a witness has a right 
to modify his statement when truth 
or accuracy requires. Piper v. Oak- 
land Motor Co., 109 A. 911, 94 Vt. 211. 
(2) Where witnesses had been per- 
mitted to testify on behalf of the 
state, in a prosecution for obtaining 
property by false pretenses, that ac- 
cused had made to witnesses represen- 
tations Similar to those alleged to 
have been made to prosecuting wit- 
ness, for the purposé of showing the 
intent of accused, it was error to ex- 
clude cross-examination of those wit- 
nesses with reference to a statement 
in a paper signed by them, which in- 
dicated that there was attached there- 
to another document contradicting the 
alleged representations. State v. Flu- 
hart, 212 P. 245, 123 Wash. 175. (3) 
Where, in a murder trial, defendant 
introduced evidence of an improper 
relationship between deceased and de- 
fendant’s wife, a question asked de- 
fendant’s wife on cross-examination 
as to whether she told her husband 
about certain things, and of going 
with deceased in his car, is proper. 
Thomas v. State, 92 So. 241, 18 Ala. 
App. 314 [rev on other grounds 92 So. 
244, 207 Ala. 244]. 


[b] Voluntary statement made by 
accused to the sheriff while under ar- 
rest, after he had been warned, may be 
used by the prosecuting attorney on 
cross-examination of accused. Ford 
v. State, 50 S.W. 350, 40 Tex.Cr. 280. 


[c] Discussion with insurance 
man.— Where a witness testifies on di- 
rect examination that he saw skid 
marks, indicating that a truck’s left 
wheels were traveling near the center 
of the road at the time of collision 
with an automobile, he may be cross- 
examined as to his discussion of that 
feature of the case about two weeks 
after the accident, although it de- 
velops the fact that an insurance man 
interviewed him. Elsey vy. Domecq 
299 P. 794, 797, 114 Cal.App. 42 (where 
the court said: “This cross-examin- 
ation was legitimate, even though it 
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especially where the alleged statements as to which 
he is questioned are inconsistent with his testi- 
This rule applies to a statement made by 
the witness in writing, although it has not been in- 
troduced or offered in evidence,*® such as to a dep- 
osition,*7 and has also been held to apply to state- 
ments made on a preliminary examination*® or at a 
former trial,*® or in a pleading filed in another action 
But such cross-examination 
has been held improper which is not contradictory of, 
or inconsistent with, testimony given in the examina- 
tion in chief, in regard to such statements,*! or which 
tends to make evidence for the opposite party,°? or 
as to a statement not made by the witness,®* or a 
statement as to a matter, in respect of which the wit- 
ness is not shown to have had any authority to act.*4 
Further cross-examination may be 
statement which the witness has already freely tes- 
tified,®® or which he denies he had made.*® 


mony.*® 


some years previous.°° 


did incidentally develop the fact that 
an insurance man interviewed the wit- 
ness. The question as to the accuracy 
of the statement that the marks 
which were left by the tires of the 
truck appeared on its proper side of 
the roadway was important. His 
recollection regarding this matter, and 
the question as to whether the im- 
portance of the location of these skid 
marks was first suggested to him by 
the man who interviewed him two 
weeks after the accident occurred, 
were all proper subjects of examin- 
ation’’). 

45. U.S.—McDowell v. U. S., 74 F. 
403, 20 C.C.A. 476. 


Ala.—Stahmer v. State, 27 So. 311, 
125 Ala. 72. 


Cal.—People v. Roemer, 45 P. 1003, 
114 Cal. 51; People v. Tsuruhe Tom- 
inga, 146 P. 898, 26 Cal.App. 295; 
People v. Yee Yum, 141 P. 958, 24 Cal. 
App. 470; People v. Ho Kim You, 141 
P. 950, 24 Cal.App. 451. 


Ill. Central R. Co. v. Allmon, 35 N. 
Bye 25,. 1475 TL 471) fiafl 45. [llApp, 
389]. 

Ind.—Stanley v. Dunn, 42 N.E. 908, 
143 Ind. 495. 

Mich.—People v. Poole, 123 N.W. 
1093, 159 Mich. 350, 1384 Am.S.R. 722; 
People v. Tubbs, 110 N.W. 132, 147 
Mich. 1 

Mont.—State v. Beesskove, 
376, 34 Mont. 41. 


N.Y.—Willsen v. Metropolitan St. 
R. Co., 80 N.Y.S. 413, 80 App.Div. 98. 


Ohio.—Riolo v. State, 19 Ohio Cir. 
Ct.N.S. 248. 


Porto Rico.—People v. Munoz, 
Porto Rico 486. 


Tex.—Moten v. State, (Cr.) 49 S. 
W.(2d) 754; Favro v. State, (Cr.) 59 
S.W. 885. 

Utah.—Larkin v. Saltair Beach Co., 
83 P. 686, 30 Utah 86, 116 Am.S.R. 818, 
25 TRAIN: Ss 982, 8 -Ann-'Cas. 977; 
Walley v. Deseret Nat. Bank, 47 P. 147, 
14 Utah 305. 


Wash.—State v. Hill, 89 P. 160, 45 
Wash. 694. 

Wis.—Earley v. Winn, 109 N.W. 633, 
129 Wis. 291. 


As to facts or conduct inconsistent 
with testimony see supra § 797. 


Cross-examination as to incon- 
sistent statements as foundation for 
impeachment see infra 1273. 


85 P. 
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refused as to a 


46. Warth v. L. Loewenstein, 76 N. 
E. 379, 219 Ill. 222; Glasgow v. Metro- 
pvolitan St. R. Co., 89 S.W. 915, 191 Mo. 
347; Lopez v. State, 166 S.W. 154, 73 
Tex.Cr. 624. 


[a] hus, Where a witness for the 
defense is not interrogated on cross- 
examination about any matter not 
brought out by accused, it is not error 
to permit the state, on the cross- 
examination, to ask the witness about 
a written statement she had made, 
although the statement is not intro- 
duced nor offered in evidence. Lopez 
v. State, 166 S.W. 154, 73 Tex.Cr. 624. 


47. Warth v. L. Loewenstein, 76 N. 
EB. 379, 219 Ill. 222; Lanza v. Le Grand 
Quarry Co., 100 N.W. 488, 124 Iowa 
659; Glasgow v. Metropolitan St. R. 
Co., 89, SW... 915, 191. Mo. 3475 


[a] Cross-examination on former 
testimony read as deposition.—W here 
a, witness was present in court when 
the shorthand report of his testimony 
given on a former trial was read by 
defendant, predicating its right so to 
do on a statute authorizing its use as 
a deposition, and after the testimony 
was read the witness was called to the 
stand for additional cross-examina- 
tion, it was error to confine the cross- 
examination to matters not covered by 
his original testimony on the former 
trial. Lanza v. Le Grand Quarry Co., 
100 N.W. 488, 124 Iowa 659. 


[b] Deposition, not executed.— 
Where, in an action for personal in- 
juries, defendant took the deposition 
of plaintiff after the commencement 
of suit, but for some reason it was 
never signed or certified by the no- 
tary, and not filed in the clerk’s office, 
on trial of the action defendant had 
a right to cross-examine plaintiff on 
the statements made by her on the 
taking of the deposition. Glasgow v. 
Metropolitan St. R. Co., 89 S.W. 915, 
191 Mo. 3847. 


48. Powe v. State, 106 So. 503, 214 
Ala. 91. 


49. Latham vy. Houston Land & 
Trust Co., (Tex.Civ.App.) 62 S.W.(2d) 
519, 

50.. Johnson v. Hawthorne Ditch 
Cos, 143 5N=W.. 959, 32. S'D. 499; ; 


51. Rickards v. State, 98 A. 525, 
129 Md. 184; Smith v. State, 85 N.W. 
49, 61 Neb. 296. 


52. Montgomery v. State, 91 So. 
630, 18 Ala.App. 213 [cert den 91 So. 
923, 207 Ala. 713]. 


{a] In prosecution for murder, the 
sheriff's testimony on cross-examina- 


[§§ 800-801 : 


Affidavit. Where an affidavit states grounds which 
are conceded to be untrue, and affiant is witness for 
plaintiff, it is not error to permit cross-examination 
as to the falsity of statements in the affidavit.°7 But 
an affidavit made by the witness in another independ- 
ent proceeding cannot be produced on cross-exami- 
nation and the witness asked whether he made it and 
whether it is true, if he is not asked such question for 
the purpose of impeachment.®§ 


Statement before coroner’s or grand jury. A wit- 
ness cannot be asked on ‘cross-examination if he 
made the same statement before a coroner’s jury or 
the grand jury as he now makes, where the object of 
such question is not to lay a foundation for impeach- 
ing the credibility of the witness,®® ‘or where the ex- 
amining counsel has a copy of the*testimony from 
which he could examine the witness.®? 


[§ 801] (b) Statements or Conversations by Oth- 


tion as to conversations with defend- 
ant’s counsel and the solicitor in an 
effort to settle prohibition cases 
against defendant just before he sur- 
rendered -was properly excluded. 
Montgomery v. State, 91 So. 630, 18 
Ala.App. 213 [cert den 91 So. 923, 207 
Ala. 713]. 


53, Orr v. State, 144 So. 867, 225 
Ala. 642; Rolfe v. Fingerhut, 121 A. 
85, 98 N.J.Law 894. 


{a] Thus a question twhether the 
witness did not state a specific thing 
on direct examination is properly ex- 
cluded where the record clearly dis- 
closes that he has not so testified. 
Rolfe v. Fingerhut, 121 A. 85, 98 N.J. 
Law 894. 


54 Murray v. Fowter, 88 So. 849, 
205 Ala. 597. 


[a] Thus, where in trespass and 
trover for cutting timber, defendant’s 
witness, who was not shown to have 
had any authority to release or sur- 
render any right of defendant, was 
asked on cross-examination if he did 
not say that he would release his in- 
terest when settlement had been 
made, the overruling of objection to 
such query was improper. Murray v. 
Fowler, 88 So. 849, 205 Ala. 597. 


55. State v. Juhrey, 202 P. 762, 61 
Mont. 413. . 


[a] Tllustration.— Where, in a 
prosecution for homicide, the wife of 
deceased had been cross-examined at 
great length as to her social and 
financial relations with defendant, and 
had repeatedly testified she had told 
defendant she was through with him, 
and did not want him to come around, 
it was not error to sustain an objec- 
tion as to what the witness meant by 
being through with him. State v. 
Juhrey, 202 P. 762, 61 Mont. 413. 

_ Denial of cross-examination repeat- 
ing testimony generally see infra § 
es 

56. Kittelson v. Farmers’ Blevator 
& Mercantile Co., 208 N.W. 190, 166 
Minn. 478. 

57. Farmers’ Product & Supply Co. 
v. Bond, 161 P. 181, 61 Okl. 244, 

As to falsity of statements on ex- 
amination in chief see infra § 806. 

58. Moore v. Caldwell, 27 Ohio Cir. 
Ct. 449. 

Cross examination for impeachment 
generally see infra §§ 1273, 1274. 

59. State v. Parker, 65 N.C. 453. 


60. People v. Rimieri, 72 N.E. 1002, 
180 N.Y. 163. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 801] 


ers.®1 


person.°? 


61. As to entire conversation see 
infra § 802. : 
62. Ala—Brasher v. State, 112 So. 


535, 22 Ala.App.. 79. 


Ark.—Tiner v. State, 158 S.W. 1087, 
109 Ark. 138. 


Cal.—People v. West, 14 P. 848, 73 
Cal. 345; People v. Scott, 141 P. 945, 
24 Cal.App. 440. 


Dak.—U. S. v. Knowlton, 
573, 3 Dak. 58. 


Ga.—Hdwards v. State, 110 S.B. 250, 
27 Ga.App. 651. 


T1].—Anlicker v. Brethorst, 160 N.E. 
197, 329 Ill. 11; Klinghammer v. Hoff- 
man, 186 Ill.App. 541; Hall v. Gil- 
lespie Township Mut. Home Ins. Co., 
171 Ill.App. 223. 


Iowa.—Taylor v. Wildman, 
W. 449, 164 Iowa 252. 


Or.—State v. Haslebacher, 266 P. 
900, 125 Or. 389. 


Pa.—Commonwealth v. Fiorentino, 
109 A. 679, 266 Pa. 261. 


Tex.—Taylor v. State, 169 S.W. 672, 
75 Tex.Cr. 20; Edwards v. State, 135 
S.W. 540, 61 Tex.Cr. 307. 


{a] Tllustrations.—(1) Where a 
witness for accused stated on his di- 
rect examination that accused and 
decedent had quarreled two days be- 
fore the killing, and that decedent had 
told the witness that accused had 
tried to shoot him, but that he had 
taken the pistol from him, the state 
on cross-examination of the witness 
could show that decedent had also 
told the witness that the son of ac- 
cused had pleaded for the pistol but 
he had refused to give it to him. Tin- 
er v. State, 158 S.W. 1087, 109 Ark. 
138. (2) Where a witness in a will 
contest on direct examination testi- 
fied that he had never heard the testa- 
trix’ daughter, who was charged with 
undue influence, say anything to indi- 
cate that she wished to poison the tes- 
tatrix’ mind against her brother H, he 
was properly asked on cross-examina- 
tion as to a statement made by the 
daughter regarding her brother in the 
testatrix’ absence. In re Snowball’s 
Estate, 107 P. 598, 157 Cal. 301. (3) 
Where A stated that accused shortly 
before the murder said, “I am going 
to kill him; I served six months in 
prison,” but the witness at whose 
home accused made the statements, in 
giving her recollection, made no refer- 
ence to admission regarding being in 
prison, it was not improper cross- 
examination for the district attorney 
to ask what accused said about being 
in prison. Commonwealth v, Fioren- 
tino, 109 A. 679, 266 Pa. 261. 


[b] Retraction of statement.— 
Where the state’s witnesses testify to 
a statement in defendant’s presence 
that a bottle of whisky belonged to 
him and was in his possession, it is 
error not to permit defendant to cross- 
examine them as to a subsequent re- 
traction of such statement by the per- 


13 N.W. 


145 N. 


2 


Fi 


A witness who testifies as to certain state- 
ments of other persons may be interrogated on cross- 
examination as to other statements of such persons,°? 
although it entails a statement by another third 
Subject to the limitation of competency 
and relevancy, a witness may be cross-examined as to 
a statement, heard by him, as made by one of the 
parties,®°* or, where he was present at the time of an 
occurrence or transaction, as to statements made by 
plaintiff or defendant, as the case may be, as a part 
of the res geste.°> A witness cannot be cross-exam- 
ined as to declarations or statements of others which 


WITNESSES 


Admission.7° 


mission.?1 


son making it, and his admission that 
the whisky was his and in his posses- 
sion, and that defendant knew nothing 


about it. Brasher v. State, 112 So. 
5385, 22 Ala.App, 79. 
63. Hall v. Gillespie Township 


‘| Mut. Home Ins. Co., 171 Ill. App. 223; 


Taylor v. State, 169 S.W. 672, 75 Tex. 
Cri 20. 


[a] Tllustration.—Where animals 
were claimed to have been killed by 
lightning and the president of de- 
fendant lightning insurance company 
undertook to detail what the owner 
said to him, on cross-examination he 
may be asked to give the exact lan- 
guage, although it develops what the 
owner told the witness that his wife 
had said about a shower, and although 
the wife’s statement was inadmissible 
as original evidence. Hall v. Gillespie 
Township Mut. Home Ins. Co., 171 II. 
App. 228. 


64. Lloyd v. State, 279 S.W. 843, 
LO3ATex.Cr.- 315 


65. St. Louis & SF. R. Co. v. Cun- 
dieff,. 171 °F. 319,.96 C.C.A..211; State 
Vv. Powers, 66 So. 544, 236° Man 75; 
Home Credit Co. v. Fouch, 142 A. 515, 
155 Md. 384; Moss v. Wells, (Mo.) 
249 S.W. 411. 


[a] Tllustrations.—(1) Where a 
witness, introduced by plaintiff in an 
action for a personal injury by being 
struck by a railroad train, testified 
that he saw the accident and was one 
of the first to reach plaintiff after the 
injury and described the surround- 
ings, movements of the trains, etc., 
defendant was entitled on cross-ex- 
amination to show by the witness 
statements made by plaintiff at the 
time as a part of the res geste. St. 
Louis & S. F. R. Co. v. Cundieff, 171 
F. 319, 96 C.C.A. 211. (2) Where evi- 
dence that the conductor had failed 
to stop at two streets on plaintiff's 
signal, before stopping at the one 
where she attempted to alight, was 
competent as tending to show his 
neglect of duty, and he had denied 
that he failed to stop on signal, it was 
competent for plaintiff to prove, on 
eross-examination of the conductor, 
that, when plaintiff was leaving the 
ear, she complained of his failure to 
stop at the other crossings. Moss v. 
Wells, (Mo.) 249 S.W. 411. (3) Where 
a portion of the defense of a subse- 
quent purchaser’s knowledge of fraud 
in securing a note is directed toward 
the relationship between the pur- 
chaser and the payee, in connection 
with the original contracts and notes 
given therefor, cross-examination 
relative to a conversation between 
the president of the purchaser cor- 
poration and the original payee in 
regard to the note to be taken pur- 
suant to contract is proper. Home 
Credit Co. v. Fouch, 142 A. 515, 155 
Md. 384. 


[b] Declarations at homicide.— 
Where it is relevant for the state to 
prove defendant’s declarations at the 
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as detailed by him would constitute mere hearsay,®® 
or as to the declarations or statements of an alleged 
agent, before the agency was created®’ or after it 
had ceased;** and it is not error to exclude cross- 
examination as to irrelevant or immaterial state- 
ments or conversations.®® 


Where a witness testifies on direct 


examination as to an admission by the opposite par- 
ty, such party may cross-examine him as to such ad- 
So, also, a witness may be interrogated 
as to admissions against interest of the party for 
whom he has testified.*? 


time of a homicide, a cross-examina- 
tion on the same subject matter is 
equally relevant. State v. Powers, 66 
So. 544, 136 La. 75. 


66. McDowell v. U. S., 74 F. 403; 
20 C.C.A. 476; Boyle v. Mowry, 122 
Mass. 251; Gates v. Bowers, 61 


BE. 993,:169 N.Y. 14, 88 Am.S.R. 530. 
See State v. La Bombarde, 136 A. 268, 
82 N.H. 493 (holding that excluding 
cross-examination of sheriff as to 
what an officer said to witness about 
eS features of the case was not 
error). 


[a] In South Carolina a solicitor’s 
question to a witness whether defend- 
ant told the witness that codefendant 
had planned the assault was held al- 
lowable on  cross-examination, as 
against the objection that it was hear- 
say and incompetent, where the court 
instructed the jury that such testi- 
mony could be considered against de- 
fendant only and not codefendant. 
aaa Jernigan, 153 S.E. 480, 156 S. 

275.09. 


Cross-examination as to hearsay 
generally see supra § 794. 


67. Jones v. Journey, 56 So. 850, 2 
Ala.App. 488. 


[a] fllustration.—A question, on 
cross-examination of a witness in 
detinue for a horse, whether a third 
person, having possession of the 
horse, had suggested that defendant 
buy the horse of plaintiff, was prop- 
erly excluded, since it called for proof 
of a suggestion by such person to buy 
the horse from its owner before any 
agency in such third person was cre- 
ated so that the answer thereto might 
have had _no bearing on any issue. 
Jones v. Journey, 56 So. 850, 2 Ala. 
App. 488. 


68. Cushman v. Somers, 20 A. 320, 
62 Vt. 132, 22 Am.S.R. 92. 


[a] Thus, where a witness for de- 
fendant testified as to certain state- 
ments made by plaintiff's agent, it 
was not proper cross-examination to 
question him as to statements made 
by the agent in favor of his principal 
after the expiration of the business of 
the agency. Cushman v. Somers, 26 
A. 320,62) iVt: 132, 22 Am-.S°R. 92, 


69. Commonwealth v. Goms, 147 N. 
E. 345, 252 Mass. 44; Ward v. State, 
159 S.W. 272, 70 Tex.Cr. 393; Olsen v. 
Peerless Laundry, 191 P. 756, 111 
Wash. 660. 


Cross-examination as to irrelevant 
or immaterial matters generally see 
infra § 809. 


70. Admissions as evidence gener- 
ally see Evidence §§ 323-509. 


. Declarations against interest as 
evidence generally see Evidence §§ 
209-222. 

71. Prouty Lumber & Box Co. v. 
Cogan, 200 P. 905, 101 Or. 382. 


72. Thomas vy. Chicago, etc., R. Co., 
49 N.W. 547, 86 Mich. 496. * 


632 [70 C.J.] 


Confession. 


when he appeared before them.”’ 


Testimony at former hearing or trial.74 
been held not proper cross-examination to question 
a witness as to what another witness had testified to 
But on the other 


hand it has been held that such cross-examination 1s 


at a former hearing or trial.’° 


proper.*° 


73. People v. Ruef, 206 P. 775, 57 
Cal.App. 230. 


[a] In prosecution for burglary, 
in which witness had on direct exam- 
ination testified to a confession made 
by defendant, after his arrest on the 
grand jury indictment, a refusal to 
permit cross-examination as to 
whether he had disclosed confession 
to the grand jury when he appeared 
before them as a witness was im- 
proper, in view of ambiguity in the 
record as to the precise time referred 
to, there having been more than one 
indictment returned against defend- 
ant and his confederates. People v. 
Ruef, 206 P. 77d, 57 Cal.App. 230. 


74. As to entire testimony see in- 
fra § 802. 


75. Hurley v. Territory, 108 P. 222, 
LjeAvIZe oe: tare, Va- Carter, “153d ke: 
271, 21 N.M. 166. 


76. Edwards v. 
208 Ala. 539; Edwards v. 
BH. 250, 27 Ga.App. 651. 


{a] MIllustrations.—(1) A witness 
may be cross-examined as to testi- 
mony which he heard given by an- 
other witness at a previous trial, for 
the purpose of invoking responses de- 
signed to reflect on.the accuracy of 
his statements relating to his knowl- 
edge of the matter as to which the 
former testimony was given. HEd- 
wards v. Earnest, 94 So. 598, 208 Ala. 
539. (2) Where a witness testified for 
defendant as to certain things sworn 
to by the prosecutor on the prelim- 
inary trial, it was not error to allow 
the solicitor general on cross-exami- 
nation to elicit other relevant testi- 
mony given by the prosecutor on the 
preliminary trial, over the objection 
that it was incompetent and hearsay. 
Edwards vy. State, 110 S.E. 250, 27 Ga. 
App. 651. 


77. Cross-examination as to con- 
versations or statements generally see 
supra §§ 800, 801. 


On redirect examination see infra § 
858. 


78. Kurowski 
546, 143 Wis. 210. 


[a] Thus, where, in a prosecution 
for forging a deed, prosecutrix on 
cross-examination admitted that she 
had discussed with accused the sub- 
ject of settling the matter on a basis 
or reimbursement, but denied being 
an active party, and claimed that de- 
fendant made a proposition to pay her 
five hundred dollars, it was not an 
abuse of discretion to limit such 
eross-examination so as to exclude in- 
quiry into particulars of the various 
interviews, defendant having been 
permitted to testify to the details 
thereof, and that prosecutrix proposed 
the settlement and persistently be- 
sought him for the five hundred dol- 
lars in settlement thereof, and agreed 
to drop the prosecution. Kurowski v. 
State, 126 N.W. 546, 143 Wis. 210. 


Control and discretion of court gen- 
erally see infra § 837. 


Earnest, 94 So. 598, 
State, 110 S. 


v. State, 126 N.W. 


A witness who testifies as te a con- 
fession made by defendant may be asked on cross- 
examination whether he disclosed it to the grand jury 


WITNESSES 


Transaction.?7 ° 


It has 


79. U.S—Gilmer v. Higley, 3 S.Ct. 
471, (A110 UcSi 47, 28 L.Ed... 625. Home 
Ben. Assoc. v. Sargent, 12 S.Ct. 302, 
142 U.S. 691, 35 L.Ed. 1160 Laff 35 F. 
qT: Crosby v. Emerson, 142 F. 713, 
74 C.C.A. 45; Resurrection Gold Min. 
Co. v. Fortune Gold Min. Co., 129 F. 
668, 264 CC. AL) 1803" Heard: v." WIS.) 
255) 829, 167 CCA 157; "Commer- 
cial State Bank v. Moore, 227 F. 19, 
1410 CICA 1573: 


Ala.—Catts v. Phillips, 117 So. 34, 
217 Ala. 488; Cornett v. Brooks, 90 So. 
787, 206 Ala. 566;~> Letcher v. State, 
39 So. 922, 145 Ala. 669; Braham vy. 
State, 38 So. 919, 143 Ala. 28;  Vin- 
son vy. State, 64 So. 639, 10 Ala.App. 
61; V. J., Forrester: &. Bro. va, J.) A. 
May Co., 57 So> ‘64, 3 Ala.App. 281. 


Ark.—Stinson yv. State, 189 S.W. 49, 
125. Ark 3395 


Cal.—People v. Vukich, 257 P. 46, 
201 Cal. 290; Grossetti v. Sweasey, 
169) Be C687, 176 ‘Cal. 793-—People v. 
Strong, 30 Cal. 151; Gondolfo v. Gar- 
barino, 97 P. 203, 8 Cal.App.546; In 
re Hayden’s Hstate, 81 P. 668, 1 Cal. 
App, 75.» 

Colo.—Wilder v. People, 278 P. 594, 
86 Colo. 35, 65 A.L.R. 1260. 


Conn.—Levine v. Marcus, 98 A. 348, 
90 Conn. 682. 

Fla.—Thalheim v. State, 20 So. 938, 
388 Fla. 169; Williams v. Dickenson, 
9 So. 847, 28 Fla. 90. 


Ga.—Richards v. State, 108 S.E. 800, 


152 Ga. 207; Glasco v. State, 73 S.E. 
578, 137 Ga. 336; Betts v. State, 66 
Ga. 508. 


Ill.—Anlicker v. Brethorst, 160 N.E. 
197,329 Til 11> Black v. Wabash, ete., 
R. Co., 111 Ill. 351, 53 Am.R. 628; Peo- 
ple v. Brockway, 215 Ill.App. 219; 
Merrill v. Merrill, 187 Ill.App. 589. 


Ind.—Metzer v. State, 39 Ind. 596. 


Iowa.—Bond v. Lotz, 243 N.W. 586, 
214 Iowa 683; Boyd v. Miller, 230 N. 
W. 851, 210 Iowa 829; Hartman Steel 
Co. v. Hoag, 73 N.W. 611, 104 Iowa 
269; Gaddis v. Lord, 10 Iowa 141. 


Kan.—State v. Pratt, 220 P. 505, 114 
Kan. 660, 34 ACEAR. 189; State. v. 
Creagerj@b5 Bi 295197 Kans 83:4. 


Ky.—Gillis v. Commonwealth, 284 
S.W. 1080, 215 Ky. 302. 


Md.—Koogle v. cy re AS 672, 71 10 
Md. 587, 24 L.R.A.N.S. 


Mass.—Ashley y. satan 
Oele 


Mich.—Harrington v. Havey, 213 N. 
W. 145, 238 Mich. 108; Pecple v. War- 
ren, 81 N.W. 360, 122 Mich. 504, 80 
Am.S.R. 582; Lichtenburg v. Mair, 5 
N.W. 455, 43 Mich. 387. 


7. Hartung, 169 N.W. 
712, 141 Minn. 203. 


Neb.—Maynard v. State, 116 N.W. 
53, 81 Neb. 301; Walsh v. Peterson, 81 
N.W. 853, 59 Neb. 645; Campbell vy. 
Holland, 35 N.W. 871, 22 Neb. 587. 


N.J.—State v. Engsberg, 110 A. 918 
94 N.J.Law 464; 


3 Gray 


State v. Glatzmayer, 


[§§ 801-802 


[§ 802] (7) Entire Conversation, Statement, or 
Although the trial court has a broad 
diseretion as to the extent to which the details of a 
conversation may be elicited on cross-examinatio 
as a general rule a witness who, on his direct exam- 
ination, has testified only as to a part of a particular 
conversation may, on cross-examination, be asked to 
give the rest or whole of the conversation,’® state- 
ment, or declaration,®® so far as it is relevant and 


78 
n, 


~ 


75 A. 740, 79 N.J.Law 238. 
N.Y.—Nay v. Curley, 21 N.E. 698, 
113 N.Y. 575; Stephenson v. Souther- 


land, 134 N.Y.S. 774, 150 App.Div. 275; 
Todd v. Vaughan, $5 N.Y.S. 457, 90 
Hun 70; National Park Bank v. West 
Side Bank, 115 N.Y°S. 222. 

Ohio.—Finnegan ~v. Sullivan, 18 
Ohio Cir.Ct. 876, 10 Ohio Cir.Dec. 341. 

Okl.—Valentine v. State, 194 P. 254, 
16 Okl.Cr. 76; Gibbons v. Territory, 
115 PH1207) SeOKL Cr. Bids 


Or.—State v. Haslebacher, 266 P. 
900, 125 Or. 389. 
Pa.—Glenn v. Philadelphia, etce., 


Traction ‘Co., 55 A. -860, 206 Pa. 1355 
Commonwealth y. Stewart, 65 Pa.Su- 
per. 409 

S.C.—Wilson vy. Gordon, 53 S.E. 79, 
(SERHCs SIs 

S.D.—State v. Peifer, 207 N.W. 547, 
4955 .. 2b3p: 


Tex.—Oliver v. Scott, (Civ.App.) 
255 S.W. 503; Missouri, etc., R. Co. v. 
Lindsey, (Civ.App.) 101 S.W. 863; 


Barbee vy. State, 124 S.W. 961, 58 Tex. 
Cr. 129; Lahue v. State, 101 S.W. 1008, 
a Tex.Cr. 159; Yarborough v. Davis, 
(App.) 15 S.W. 713; Ipby v. State, 7 
S.W. 705, 25 Tex. App. 203; Massey v. 
State, 1 Tex. App. 563. ; 


Wash.—Rogers v. Joughin, 277 P. 
988, 152 Wash. 448; Coles v. McNa- 
mara, 241 P. 1, 136 Wash. 624; Bruce 
v. Bevis, 106 P. 129, 56 Wash. 547. 


Wis.—In re Gilbert’s Estate, 166 N. 
W. 442, 167 N.W. 447, 167 Wis. 291. 


[a] As to agency.—On cross-ex- 
amining one claimed by plaintiff to 
have been defendant’s agent, plaintiff 
could ask him if he did not tell plain- 
tiff that he was acting for defendant, 
such statement being part of a con- 
versation testified to, and not offered 
or received to prove agency. Smith 
Vv. Columbia, Ins’ Co; f294N.WA8S., Tid; 
145 App.Div. 889. 


[b] As to testimony to be given.— 
Testimony of a witness, tending to 
show that defendant and his counsel 
had suggested to her what her testi- 
mony should be, calls for a searching 
eross-examination, and she should be 
required to answer a question of de- 
fendant’s counsel: “In my presence, 
what did he [defendant] tell you he 


wanted you to say that was not 
true?’ Arine =v, U.S. LO. BaCadly 778), 
[ec] Communication cf threats.—In 


a homicide case, where accused offer- 
ed a witness who testified that he had 
heard decedent make threats against 
accused, and that witness eommuni- 
cated such threats to accused before 
the difficulty occurred, the state on 
cross-examination co@ld ask such wit- 
ness what accused said, if anything, 
when he was informed of the alleged 
threats. Smith y. State, 114 P. 350, 
5 OkLCr. 282. 


80. Cal.—Watrous v. Cunningham, 
LD yPrret ei Cale so: 


Ill.— Lockport v. Licht, 123 Ill.App. 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


§ 802] 


material to the controversy*! and tends to explain, 
of the conversation 


contradict, or qualify the part 


which was testified to on direct examination.*? 
rule applies although the statements or declarations 
so elicited are self-serv ing,®* or the ecross-examina- 
tion calls for a part of the conversation that had pre- 
viously been testified to without objection.’4 
ever, such cross-examination cannot draw out a dis- 
connected conversation or statement which is not a 
part or continuation of the conversation testified to®® 
or which is irrelevant to the part introduced*® or to 
the issues on trial,87 or which would have been in- 
competent as evidence in chief on behalf of the 
It is also improper cross- 
examination to ask for the details of a conversation, 


eross-examining party.®§ 


426 [rev on other grounds 77 N.EH. 581, 
APH id OD es a le 


Or.—BElliff v. Oregon R., etc., Co., 99 
P6638 .Or..66. 


Ytah.—In re Newell’s Estate, Sue 
(2&) 230, 78 Utah 463. 


Vt.—Jewett v. Buck, 63 A. 136, 78 
Mit 353 


SISe Glascoe v. ¥State,<73 S15 78), 
187 Ga. 336; Dunbar v. McGill, 31 N. 
W. 578, 64 Mich. 676; Wheeler & Wil- 
son Mfg. Co. v. Walker, 1 N.W. 1035, 
41 Mich. 239; State v. Engsberg, 110 
A. 918, 94 N.J.Law 464; Valentine v. 
State, 194 P. 254, 16 Okl.Cr. 76. And 
See cases supra note 79. 


[a] All material portions.—When 
a witness on direct examination is 
interrogated as to a conversation, the 
opposing party is entitled to draw out 
all the material portions of such con- 
versation on cross-examination. Val- 
Sens vy. State, 194 PB. 254, 16 Okl.Cr. 


82. Levine v. Marcus, 98 A. 348, 90 
Conn. 682; Nay v. Curley, 21 N.B. 698, 
113 N.Y. 575; Barbee v. State, 124 S. 
W. 961, 58 Tex.Cr. 129. And see cases 
supra note 79. 


[a] Thus, where, in a prosecution 
for homicide, defendant’s wife testi- 
fied that prior to the killing decedent 
came to the house, where she was 
alone, and made an indecedent pro- 
posal to her, of which she told her 
husband the night before the homi- 
cide, it was proper on cross-examina- 
tion to ask her what her husband said 
When she told him, and if he asked 
any questions, since, under the stat- 
utes, where a part of a conversation 
is introduced, all parts that illustrate 
or explain any other part are admissi- 
ble. Barbee v. State, 124 S.W. 961, 
58 TPex.Cr: 129. 


As to matters proper on cross-ex- 
amination generally see supra § 795, 


83. Cornett v. Brooks, 90 So. 787, 
206 Ala. 566; Richards v. State, 108 
S.E. 800, 152 Ga. 207; Wilson v. Gor- 
don, 53 S.E. 79, 73 S.C. 155; Rogers v. 
Joughin, 277 P. 988, 152 Wash. 448. 


Self-serving declarations as evi- 
gence generally see Evidence §§ 193- 
8. 


8&4. Evans v. State, 73 So. 562, 15 
Ala.App. 383 [cert den 73 So. 999, 198 
Ala. 689]. 


85. Linehan y. State, 25 So. 6, 120 
Ala. 293; Carter v. Clark, 42° A. 398, 
92 Me. 225; Boyle v. Mowry, 122 Mass. 
251; Ashley v. Wolcott; 3 Gray 
PRE 571; Moett v. People, 85 N.Y. 
ee 


la] Thus, where a witness testi- 

fies to admissions made by a party at 

a certain time, he cannot, on cross- 

examination, show that the party had 

made a contrary, and self-serving, 
, 


WITNESSES 


This Testimony.°° 


How- 


tion. 


Transaction. 


statement at another time. Carter v. 


Clark, 42 A. 398, 92 Me. 225. 


86. People v. Kiser, 141 P. 1078, 24 
Cal.App. 540; Wilder v. People, 278 P. 
594, 86 Colo. 35, 65 A.L.R. 1260. 


[a] Thus testimony of a sheriff 
that defendant accused of operating 
a still denied knowledge of recent oc- 
cupancy of an outhouse did not permit 
cross-examination as to other unre- 
lated matters included in conversa- 
tion. Wilder v. People, 278 P. 594, 86 
Colo. 35, 65 A.L.R. 1260. 


S7nustate vaperatt, 2205 05,01 14 
Kan. 660, 34 A.L.R. 189; Riggins v. 
State, 93 A. 487, 125 Md. 165, Ann.Cas. 
1916E 1117. 


88. Reichart y. Beidleman, 17 Serg. 
& ERM (Bas) 41: 


[a] hus, where defendant exam- 
ines a witness, plaintiff cannot, by 
cross-examination, elicit an agreement 
which he could not bring out by his 
own witnesses, even though it is a 
part of a conversation of which the 
witness had given evidence. Reichart 
v. Beidleman, 17 Serg.&R. (Pa.) 41. 


89. Gold wv. Us iS.. 26. EB (2a)- Iss: 
Quincy Gas, ete., Co. v. Bauman, 104 
Tll.App. 600 [aff 67 N.E. 807, 203 Ill. 
295]. But see Richards v. State, 108 
S.E. 800, 152 Ga. 207 (holding cross- 
examination as to whole conversation 
proper even though the witness in an- 
other part of his testimony had said 
that certain statements testified to 
were the only ones made). 


[a] Thus, where a witness has an- 
swered in the negative a question re- 
specting a certain conversation, per- 
mitting the government to bring out 
the remainder on cross-examination 
resulting in proving a fact by hearsay 


tes is reversible error. Gold v. 
U. S., 26 F.(2d) 185 
90. As to reetinene at former trial 


or hearing generally see supra § 800. 


91. Mason v. Tallman, 34 Me. 472; 
Eon vy. State, 169 S.W. 672, 75 Tex. 
Ni A 


92. Carey v. Richmond, 92 Ind. 259; 
Harness v. State, 57 Ind. 1. 


$3. State v. Archuleta, 217 P. 619, 
29 N.M. 25. 


{a] In prosecution for perjury, 
where a reporter who took the evi- 
dence in the former trial, where the 
perjury was committed, is allowed to 
read such portions of the evidence as 
are necessary to support the assign- 
ment of perjury, defendant cannot, 
on cross-examination of the reporter, 
require him to read all of the testi- 
mony, if objected to as not proper 
cross-examination, although he may 
introduce the remainder of the testi- 
mony as a part of his case. State v. 
Archuleta, 217 P. 619, 29 N.M. 25. 


94, Ala.—Lanier v. Montgomery 


[70 C.J.] 633 


where the witness has already stated the extent of 
his information concerning the subject thereof.®® 


Where a question to a witness is 
not fully answered, the opposite party may elicit a 
full answer;°! and a witness who states part of the 
testimony given by another witness at a previous 
trial or hearing may be required to give the whole 
of such testimony,®? except to the extent that it is 
not relevant to the part put in on direct examina- 


A witness who, on his direct exami- 
nation, testifies to a part of a transaction may, on 
cross-examination, be asked to give the whole of the 
transaction,®* except as to parts thereof which are 


Branch Bank, 18 Ala. 625; Scott v. 
State, 115 So. 855, 22 Ala.App. 383. 


Ark.—McMaster v. State, 260 S.W. 
45, 163 Ark. 194. 


Cal.—People v. Teshara, VP Moos, 
141 Cal. 633. 


D.C.—Lemon y. Martin, 
710, 55 App.D.C. 186. 


Fla.—Haager v. State, 90 So. 812, 
83 Fla. 41; Wallace v. State, 26 So. 
713, 41 Fla. 547. 


Ga.—Barker y. Blount, 63 Ga. 423. 


Kan.—Exchange State Bank v. Ja- 
cobs, 156 P. 771, 97 Kan. 798. 


Ky.—Neace v. Com., 62 S.W. 733, 
23 Ky.L. 125. 


La.—State v. Nugent, 40 So. 581, 116 
La. 99. 


Md.—Duttera v. Babylon, 35 A. 64, 
83 Md. 5386. 


Mich.—People v. Liphardt, 62 N.W. 
1022, 105 Mich. 80; Bulen y. Granger, 
25 N.W. 188, 58 Mich. 274; Marquette, 
etc., R. Co. v. Langton, 32 Mich. 252 
Detroit, CUG.,) Re Come. Vian Steinburg, 
17 Mich. 99. 


Mo.—State v. Smith, 228 S.W. 1057; 
Drew v. Arnold, 85 Mo. 128. 


Neb.—Walsh vy. Peterson, 81 N.W, 
853, 59 Neb. 645. 


N.M.—Morrill v. Jones, 188 P. 1108, 
26 N.M. 32. 


N.Y.—Rubino v. Scott, 22 N.E. 1103, 
118 N.Y. 662; Merritt v. Campbell, 79 
N.Y. 625 mem; Davis v. Gallagher, 9 
INGA Se, dale 5S Hun 597. 


Okl.—Rogers v. State, 127 P. 365, 
8 OkUCr. 2263 2halskil v. "Zeidman, 126 
A. 794, 281 Pa. 419; Bank v. Fordyce, 
OL Pax 275, 49 Am.D. 561. 


S.D.—State y. Peifer, 207 N.W. 547, 
49 S.D. 5385. 


Tex.—A. Cohen & Co. y. Rittimann, 
(Civ.App.) 139 S.W. 59; Edwards vy. 
State, 166 S.W. 517, 73 Tex.Cr. 380. 


Utah.—In re Bryan’s Estate, 25 P 
(2d) 602. 


Vt.—Cummings y. Conhecticut Gere 
oe Mites Ins, Co. 42 VACN82. stOveavite 


3 F.(2d) 


[a] Tllustrations.—(1) In an ac- 
tion for personal injuries brought aft- 
er attempted rescission of a release 
by tender of the money paid thereun- 
der, where plaintiff alleged that the 
compromise was fraudulently obtain- 
ed, he was entitled to great latitude 
in examining the agent who obtained. 
the compromise on the issue whether 
he represented the defendant or an 
indemnity company. Beatty v. Palm- 
er, 71 So. 422, 196 Ala. 67. (2) Where 
the purchaser of a note testifies that 
he purchased it in good faith, without 
notice of defects and for value, 1s 
competent for the maker on croSs-ex- 
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not relevant or material to the issues.°® 
examiner may bring éut anything that was said or 
done during the time covered by the testimony in 
chief of the witness which had previously been omit- 
ted, and which would in any manner tend to explain, 
contradict, or qualify the transaction testified to,°® 
even though the result may be to bring out facts 
which constitute a part of the cross-examining par- 
A statutory provision excluding the 


-ty’s case.°7 


amination to go fully into the rela- 
tions existing between the payee and 
the purchaser before and after the 
purchase, in order to discredit, if pos- 
sible, the good faith of the purchaser. 
Morrill v. Jones, 188 P. 1108, 26 N.M. 
32. (3) On cross-examination of 
plaintiff's witness, who had testified 
in chief that he was driving defend- 
ant’s truck when it collided with 
plaintiff’s automobile, defendant may 
bring out that the witness had taken 
it without permission, and was using 
it for his own purpose, this being part 
of the res geste, which is permissible 
on cross-examination, and not intro- 
ducing matter of defense. Felski v. 
Zeidman, 126 A. 794, 281 Pa. 419. 


{b] Any question tending to fill up 
designed or accidental omissions of 
the witness is proper. Chandler v. 
Allison, 10 Mich. 460. 


[c] One cannot be compelled to 
make his adversary’s witness his own, 
in order to fill up or explain a trans- 
action already partially explained by 
him. Chandler v. Allison, 10 Mich. 
460. 


95. Lawrence v. Scurry, 175 N.W. 
22, 187 Iowa 1055; White v. Missouri 
Motors Distributing Co., 47 S.W.(2d) 
245, 226 Mo.App. 453. 


[a] Thus the fact that defendant 
in a deposition showed that the wit- 
ness’ employment by defendant had 
ceased did not justify plaintiff in 
bringing out on cross-examination the 
fact that the witness had been dis- 
charged. White v. Missouri Motors 
Distributing Co., 47 S.W.(2d) 245, 226 
Mo.App. 453. 


96. Ark.—McMaster v. 
S.W. 45, 163 Ark. 194. 


Fla.—Haager v. State, 90 So. 812, 
83 Fla. 41; James v. State, 18 Fla. 
909. 


Ga.—Richards v. State, 108 S.E. 800, 
1562 Ga. 207. 


Ky.—Gillis v. Commonwealth, 284 
S.W. 1080, 215 Ky. 302. 


INeYe-—Naye ve Curley, 2i N.S 698; 
113 N.Y. 575; Matter of Rose, 71 N. 
Y.S. 172, 85 Misc. 23, 2 Mills Surr. 241. 


Okl.—Gibbons v. State, 246 P. 1107, 
34 Okl.Cr. 407; Pickering v. State, 240 
P. 1095, 32 Okl.Cr. 315; Grim v. State, 
ANP: 1093, o2 OK Or.12975. Rovers: Vv. 
State, 127 P. 365, 8 Okl.Cr. 226. 


Or.—State,v. Gilbert, 4 P.(2d) 923, 
138 Or. 291. 


Pa.—Markowitz v. Urban, 77 Pa.Su- 
per. 540. 


And see cases supra note 94. 


fa] hus, where defendant sought 
to establish by his witness by infer- 
ence that prosecutrix had been guilty 
of unbecoming conduct while return- 
ing from a party at an unreasonable 
hour with another man, it was within 
the state’s province on cross-examina- 
tion ‘to elicit from the witness all 
facts and circumstances within his 
knowledge concerning the occasion 
and his connection therewith. Mc- 
Master v. State, 260 S.W. 45, 1638 Ark. 


State, 260 
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tified to. 


194. 


[b] Im homicide case (1) it is 
proper on cross-examination to inter- 
rogate a witness about everything 
said or done by the parties relating to 
the difficulty from the beginning to 
the end, where part of the events 
have been testified to on direct exami- 
nation. Haager v. State, 90 So. 812, 
83 Fla. 41. (2) Where a witness for 
the state testified that the accused 


had admitted he fired the shot killing | 


deceased, defendant should have been 
permitted on cross-examination to 
elicit all statements made by accused 
in connection with that admission, 
and refusal] of the privilege of a full 
cross-examination was error. Rich- 
aie v. State, 108 S.E 800, 152 Ga. 


97.° Markowitz v. Urban, 77 Pa.Su- 
per. 540. 


[a] Thus, where, in an action to 
recover possession of a farm, the land- 
lord testifies in direct examination 
that he‘sold the plaintiff some land, 
he may be asked on cross-examina- 
tion the details of the sale, even al- 
though he had not been interrogated 
on the same in chief, and notwith- 
standing the fact that such cross-ex- 
amination served to develop the de- 
fendants’ case. Markowitz v. Urban, 
77 Pa.Super. 540. 


98. See supra §§ 350-366. 


99. Nay v. Curley, 21 N.E. 698, 113 
INDY, 515. 


1. Attendant circumstances as evi- 
fence generally see Evidence §§ 856-— 


2. See infra § 837. 


. U.S.—Diges v. U. S., 220 F. 545, 
136 C.C.A. 147 [cert gr sub nom. Cam- 
inetti v. U. S., 35 S.Ct. 939, 238 U.S. 
636; 590. Pal 1500, andVatt 13:7 Stce 
192, 242 U.S. 470, 61 L.Ed. 442, Ann. 
Cas.1917B 1168]; Fadley v. Baltimore, 
CCy Ri Convl Somh. od 4 82 C:CyA e464. 


Ala.—Roney v. State, 141 So. 907, 
225 Ala. 24; Whitworth v. Thomas, 3 
Sonplolsee3, Alas 308,10. AMS. Rea tans 
Baxley v. State, 90 So. 434, 18 Ala.App. 
277 [cert den 90 So. 925, 206 Ala. 698]. 


Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Fitzhugh, 180 S.W. 490, 121 Ark. 
633; Bennett v. State, 128 S.W. 851, 
95 Ark. 100. 


pee se v. Chaney, 179 Ill. App. 


Ind.—Hyland v. Milner, 99 Ind. 308. 


Iowa.—Jones v. Lozier, 191 N.W. 
103, 195 Iowa 365; State v. Row, 46 
N.W. 872, 81 Iowa 138. 


Ky.—Foure v. Commonwealth, 283 
S.W. 958, 214 Ky. 620. 


Md.—Rickards v. State, 98 A. 525, 
129 Md. 184; Maryland & P. R. Co. v. 
Knight, 89 A. 1091, 122 Md. 576. 


Mich.—Chapman v. Strong, 127 N. 
W. 741, 162 Mich. 623; People v. Long, 
15 N.W. 105, 50 Mich. 249, 


Mo.—State v. Smith, 228 S.W. 1057; 
State v. Ivy, 192 S.W. 733. 


a i 4 
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testimony of a party against an executor with rela- 
tion to a personal transaction with decedent®* does 
not change this rule.®® 


[§ 803] (8) Details or Particulars of Matters Tes- 
A witness may, in the diseretion of the 
court,? be interrogated on cross-examination as to 
the details of an occurrence as to which he has tes- 
tified in general terms on his examination in chief,* 


N.M.—State v. Taylor, 194 P. 368, 
26 N.M. 429. 


N.Y.—Choate v. Bebee, 115 N.Y.S. 
1025, 131 App.Div. 535 [mod 120 N.Y. 
S. 1117, 1386 App.Div. 911]. 


Tex.—White Sewing Mach. Co. v. 
Hicks, (Civ.App.) 33 S.W. 137; Wil- 
Hee State, 1708S.W. 708, 75 Tex. 

i 7 : 


“~ 

{a]  Illustrations.—(1) Where, -in 
an action for injury from a defective 
rail and bridge, defendant’s witness 
testified on direct examination as to 
the size, and condition of the rails 
on the bridge, plaintiff was properly 
allowed to cross-examine as to the 
weight and strength of the rails. St. 
Louis, I. M. & St. Ry. Co. v. Coke, 175 
S.W. 1177, 118 Ark. 49. (2) Where a 
state’s witness testified that an in- 
strument could have been used to pro- 
duce a miscarriage, cross-examination 
was proper as to whether there were 
any indications of its use, or that it 
was the cause of death. Rickards v. 
States, 98! A) 525, $129 sMd. 184. 2 GS): 
Where, in an action for injuries to the 
driver of a horse caused by the horse 
becoming frightened by an automo- 
bile, the operator of the automobile 
and his companions gave their version 
of the accident, the allowance of 
questions on their crgss-examination 
as to their whereabouts and as to 
whether or not they were intoxicated 
on the day of the accident subsequent 
to its occurrence was not an abuse of 
the trial court’s discretion. Chapman 
v. Strong, 127 N.W. 741, 162 Mich. 623. 


[b]_ As to collision.—Where a wit- 
ness described the movements of a 
truck and an automobile as they ap- 
peared to him, and said he anticipated 
the latter would collide with the wag- 
on because of the direction in which 
they were moving, it was proper to 
ask him if he anticipated that the 
driver of the wagon would turn his 
team sharply across the traveled way 
without looking to see if any one was 
coming. Withey v. Fowler Co., 145 N. 
W. 928, 164 Iowa 377. 


[c] As to homicide.—(1) Where, in 
a homicide case, the sheriff testified 
as to the situation of the body of de- 
cedent and of his clothing the day 
after the killing, and all the circum- 
stances of the place where the killing 
occurred, and accused disputed that 
an article of clothing belonged to de- 
ceased, he should cross-examine the 
sheriff on the subject. or specifically 
object to the testimony relating there- 
to on the ground that the article had 
not been sufficiently identified, or that 
accused’s connection with placing it 
where it was found sufficiently estab- 
lished. Bennett vy. State, 128 S.w. 
851, 95 Ark. 100. (2) Where it ap- 
pears by direct and redirect examina- 
tion that the witness was present 
when the homicide Was committed, it 
is reversible error on cross or recross 
examination to confine such examina- 
tion to facts and events subsequent 
to the homicide and exclude from the 
consideration of the jury evidence 
sought to be elicited in regard to the 
manner or way in which the homicide 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 803] 


or as to further particulars regarding a matter or 
transaction as to which he has so testified,* such as 
to the identification of a person mentioned or refer- 
red to on the direct examination,®> the fact and 
seope of an agency,® or as to the authority of a per- 


occurred. State vy. Taylor, 194 P. 368, 


26 N.M. 429. 


4 U.S.—Publie Utilities Corpora- 
tion of Arkansas y. Oliver, 64 F.(2d) 


69; Mammoth Mining Co. v. Thomas, 
201 -B. 297, 119 C.C.A. 535; Reynolds 
v. Great Northern R. Co., 69 F. 808, 


16 C.C.A. 435, 29 L.R.A. 695. 


Ala.—tlLincoln Reserve Life Ins, Co. 
v. Fowler, 132 So. 37, 222 Ala. 348; 
Louisville & N. R. Co. v. Hamby, 93 
So. 698, 208 Ala. 75; Alverson v. Little 
Cahaba Coal Co., 77 So. 547, 201 Ala. 
123; Mizell v. State, 63 So. 1000, 184 
Ala. 16; Sloss- Sheffield Steel & Iron 
Co. v. Stewart, 55 So. 785,172 Ala. 516, 
Richardson y. State, 41 So. 82, 145 Ala. 
46, 8 Ann.Cas. 108; Ellis v. State, 25 
So. 1, 320 Ala. 333; Haney v. State, 
101 So. 533, 20 Ala. App. 236 [cert den 
101 So. 537, 211 Ala, 614]; Jones v. 
State, 74 So. 8438, 16 Ala.App. 7 [cert 
den 75 So. 10038, 200 Ala. 696]; V. J. 
Forrester & Bro. vy. J. A. May Co., 57 
So. 64, 3 Ala.App. 281. 


Cal.—People vy. Carmichael, 246 P 
62, 198 Cal. 534; In re Purcell’s Es- 
tate, 128 P. 932, 164 Cal. 300; People 
v. Lux, 145 P. 153, 25 Cal.App. 726. 


Conn.—Bishop v. Copp, 114 A. 682, 
96 Conn. 571; Roy v. Moore, 82 A. 
233, 85 Conn. 159; Kendall v. Luther, 
74 A. 879, 82 Conn. 523. 


Ga.—Southern Ry. Co. v. Nappier, 
74 S.E. 778, 138 Ga. 31. 


Idaho.—Investors’ Mortg. Sec. Co. v. 
Strauss & Co., 298 P. 678, 50 Idaho 
562; Park v. Johnson, 119 P. 52, 20 
Idaho 548. 


Ill.—Goon Bow v. 
593, 160 Ill. 438; Bressler v. People, 
8 N.E. 62, 117 Ill. 422; Oldershaw v. 
Knowles, 101 Ill. 117 [aff 6 I1l.App. 
325]; Williams vy. Kaplan, 242 Ill.App. 
166; Tarasek vy. Kosciuszko Bldg. & 
Loan Ass’n No. 3 of Chicago, 218 Ill. 
App. 487; Fowler v. Lachenmyer, 193 
Tll.App. 547. 


Kan.—Blake v. Powell, 26 Kan. 320. 


Ky.—Georgetown Water, Gas Hiec- 
tric & Power Co. v. Neale, 125 S.W. 
CE Son tile IVa ko te 


Md.—Caledonian Ins. Co. v. Traub, 
30 A. 904, 80 Md. 214; Cooper v. Ut- 
terbach, 37 Md. 282. 


Mass.—Conklin v. John Howard In- 
dustrial Home, 112 N.E. 606, 224 Mass. 
222. 


Mich.—Prussia v. Bailey, 159 N.W. 
140, 193 Mich. 77; American Seed Co. 
v. Cole, 140 N.W. 622, 174 Mich. 42. 


Minn.—Kelly v. Erie Tel., 
25 N.W. 706, 34 Minn. 321. 


Mo.—State v. Freeman, 141 S.W. 
1094, 238 Mo. 395; Drew v. Arnold, 85 
Mo. 128; Coates v. Hopkins, 34 Mo. 
135. 

Mont.—McCarthy v. Anaconda Cop- 
per Mining Co., 225 P. 391, 70 Mont. 
309. 


N.J.—Phelps v. Fuchs & Lang Mfg. 
Co., 81 A. 728, 82 N.J.Law 474. 

N.Y.—Murray v. BrOORLYD, City R. 
BOs TANAY Sa 900. 

Okl.—Jones v. State, 136 P. 182, 137 
PAT2 UY 10VOKL Cry 226! 


Or.—Sayres v. Allen, 35 P. 254, 25 
Or...211. 


People, 43 N.E. 


etc., Co., 


=. 


s| line, the distance being 
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Pa.—Heiser v. Reynolds, 106 A. 888, 
263 Pa. 434; Ginsburg v. City of Phil- 
adelphia, 98 Pa.Super. 131. 


Tex.—Hines v. Davis, (Civ. ey 
225 S.W. 862; West v. State, 216 S.W 
186, 86 Tex.Cr, 296; Brittain. State, 
85 S.W. 278, 47 Tex.Cr. 597. 


Utah.—Rasmussen y. Sevier Valley 
@anal-Co, JZ) PP VW41, 40.Utah 371. 


Vt.—Goodwin y. Barre Sav. Bank & 
Trust Soy 100) AW S49 Vt a2 Se 
Pette’s Adm’r v. Old English Slate 
Co., 96 A. 596, 90 Vt. 87; Newton v. 
American Car Sprinkler Co., 92 A. 831, 
88 Vt. 487. 


Wash.—Ryan v. Dowell, 149 P. 343, 
86 Wash. 76. 


[a] Further particulars held prop- 
er cross.examination.—(1) The cir- 
cumstances under which threats were 
made. Treadway v. State, 144 S.W. 
655, 65 Tex.Cr. 208. (2) Experience of 
the motorman in managing the car. 
Blue v. Portland Ry., Light & Power 
Co,,.11% P21 094,5 60) Orb22. 0 3) bx- 
tent and nature of subsequent repairs 
of appliances. Clonts v. Laclede Gas- 
light Co., 140 S.W. 970, 160 Mo.App. 
456. (4) Extent of personal injuries. 
Kelly v. Hrie Tel., etce., Co., 25 N.W. 
706, 34 Minn. 321. (5) Identification 
of papers as agreement and award of 
appraisers. Caledonian Ins. Co. v. 
Traub, 30 A. 904, 80 Md. 214. (6) 
Pressure of water at fire. Georgetown 
Water, Gas, Hlectric & Power Co. v. 
Neale, 125 S.W. 293, 187 Ky. 197. (7) 
In an action on notes, where the wit- 
ness stated that he had made pay- 
ments to the transferee’s agent, in 
behalf of defendant, from money the 
witness had received from the sale of 
mules, but told the agent he got it 
from the sale of cotton, cross-exami- 
nation as to whether he had a mort- 
gage on the mules at that time, the 
witness’ answering that he did not 
know positively whether he _ had. 
Shook v. Benson, 96 So,-224, 209 Ala. 
308. (8) In an action to recover mon- 
ey paid for corporate stock, as to the 
classes or kinds of stock. Letson v. 
Mutual Loan Soc., 94 So. 288, 208 Ala. 
285. (9) In a prosecution for an un- 
lawful sale of intoxicating liquor, 
where the prosecuting witness testi- 
fied that accused made the sale to 
him in person, cross-examination as to 
where he went after making the pur- 


chase. Garner v. State, 58 So. 123, 4 
Ala.App. 155. 
[b] Alibi.—On cross-examination 


of accused’s witness, whose testimony 
tended to show an alibi, the state 
could ask him how long it takes to 
walk from his store to a certain car 
part of that 
between the store and the place of 
killing. Bell v. State, 54 So. 116, 170 
Ala. 16. 


[c] Condition of sidewalk.—A wit- 
ness having testified that the sidewalk 
was rough, could, in explanation 
thereof, on cross-examination, be ask- 
ed as to its condition at the point in 
issue. Thomas v. Inhabitants of 
Town of Winthrop, 111 N.H. 178, 222 
Mass. 456. 


[da] Details of model.—Where 
plaintiff, in an action for infringement 
of a patent introduced a model as the 
model of his invention, it was not er- 
ror to permit defendant, on cross-ex- 
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son taking part in an arrest and prosecution.’ A wit- 
ness as to a statement made by one immediately after 
his injury may be cross-examined to show the cir- 
cumstances connected with the procuring of the 
statement and the zeal of the witness in obtaining it.® 


amination, to inquire as to all details 
of the structure. Bassett v. Erickson 
Const. Co., 213 F. 810, 180 C.C.A. 468. 


5. Harbin v. State, 99 So. 740, 19 
Ala.App. 623 [conforming to decision 
of supreme court sub nom. Ex parte 
State ex rel. Attorney General, 99 So. 
100, 210 Ala. 667]; People v. Bolton, 
171 N.E. 152, 339 Ill. 225; Witmer v. 
District Court, Polk County, 136 N.W. 
113, 155 Iowa 244, Ann.Cas.1914D 212. 


[a] Illustrations.—(1) Where the 
complaining witness in a prosecution 
for robbery has testified as to her 
identification of defendant at the po- 
lice station, defendant’s counsel 
should be allowed to question the wit- 
ness as to the circumstances sur- 
rounding such identification, especial- 
ly where the robbery occurred in the 
street at one o’clock in the morning 
and a conviction rests almost entirely 
on the witness’ identification of de- 
fendant. People v. Bolton, 171 N.E. 
152, 339 Ill. 225. (2) Where, in a pros- 
ecution for unlawful possession of 
intoxicating liquors, the state’s wit- 
ness testified that one C S was with 
defendant at the time he had posses- 
sion of the liquor, the court invaded 
defendant's right to cross-examine the 
state’s witness when it sustained ob- 
jections to questions whether C § re- 
ferred to was a noted bootlegger in 
that community, who had been con- 
victed and sentenced for selling whis- 
ky, defendant’s contention being that 
the liquor was not his but was in the 
possession of CS. Harbin v. State, 99 
So. 740, 19 Ala.App. 623 [conforming 
to decision of supreme court sub nom. 
Ex parte State ex rel. Attorney Gener- 
al, 99 So. 100, 210 Ala. 667]. 


6. Idaho.—Investors’ Mortg. Sec. 
Co. v. Strauss & Co., 298 P. 678, 50 
Idaho 562. 


Iowa.—St. Peter v. Iowa Telephone 
Co., 181 N.W. 2, 151 Iowa 294. 


Kan.—Reynolds vy. New Century 
Mining Co., 183 P. 844, 90 Kan. 208. 


Md.—State v. Standard Oil Co., 96 
A. 558, 127 Md. 405. 


R.I.—Colwell v. Aitna Bottle & 
Stopper Co., 82 A. 388, 33 R.I. 531. 


Wash.—Baxter v. Ford Motor Co., 
12 -P.¢2d) 409,. 15 B.(2d)) 111385 168 
Wash. 456. 


7. People v. Crane, 1384 N.E. 99, 302 
P27 


[a]  Whus, where, in a prosecution 
for taking indecent liberties with a 
child, an employee of the constabulary 
for prevention of crime, before whoae 
defendant had been taken after having 
been told that he was a police lieuten- 
ant, and whose reputation for truth 
and veracity was shown to have been 
bad, had testified that defendant had 
admitted having committed the crime, 
refusal to permit defendant to cross- 
examine such employee as to the char- 
acter of his business and the author- 
ity he had to act as a police officer was 
error. People y. Crane, 134 N.E. 99, 
302 Ill. 217, 


8. Kenna v. Calumet, H. & S. E. R. 
Go.;,,206 Ill. App., 17 [aft 120 N.E. 259, 
284 Til. 301]. 


Cross-examination as to statements 
generally see supra §§ 800, 860i. 
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As to trailing by bloodhounds.? 


trailed a man by the same dogs.'1 


[§ 804] (9) Time, Place, and Circumstances of 
The time’? and place of,1* and the 
circumstances surrounding or connected with,!4 a 


Transaction.* 


transaction or occurrence testified 


9. Trailing by bloodhounds as evi- 
mene? generally see Criminal Law § 
095. 


10. Richardson v. State, 41 So. 82, 
145 Ala. 46, 8 Ann.Cas. 108; Jones v. 
State, 16 Ala.App. 7 [cert den 75 So. 
1008, 200 Ala. 696]; Hadnot v. State, 
57 So. 383, 3 Ala.App. 102. 


Il. . Jones v. State, 74 So. 843, 16 
Ala.App. 7 [cert den 75 So. 1003, 200 
Ala. 696]; Hadnot v. State, 57 So. 383, 
e Ala. App.* 102. 


12. Ala.—National-Ben Franklin 
Fire Ins. Co. v. Snider, 132 So. 23, 
222 Ala 339; City, of Jasper iv.) Lacy; 
1120So; 307, 3216 “Ala. 26%. Hodge v- 
State, 92 So. 79,18 Ala.App. 361; Hood 
v. State, 92 So. 30, 18 Ala.App. 287; 
Baker. v. State, 88 So. 370, 18 Ala.App. 
48; Wall v. State, 56 So. 57, 2 Ala.App. 
Bs 


Idaho.—State v. Smailes, 5 P.(2d) 
540, 51 Idaho 321. 


Il].—Chicago City R. Co. v. Schaef- 
er, 121 I]l.App. 334; Faulkner v. Birch, 
120 Ill.App. 281. 

Towa.—Kelly v. Stone, 62 N.W. 842, 
94 Iowa 316. 

Mont.—Miles Sav. Bank of Miles, 
Iowa v. Liquin & Swandal, 4 P.(2d) 
482, 90 Mont. 513. 

S.c.—Sparkman v. Supreme Council 
AMM Eee OD (SSE) es Oube Oi S.C.) 6s 


Tex.—Wade v. State, 171 S.W. 713, 
Wpamex.Cr 53k. 

Wash.—State v. Meyerkamp, 144 P. 
942, 82 Wash. 607. 


13. Faulkner v. Birch, 120 Ill.App. 
281; Heriford v. Kansas City Rys. 
Co., (Mo.) 220 S.W. 899. 

14. Ala.—Morgan Hill Paving Co. 
v. Fonville, 130 So. 807, 222 Ala. 120; 
Wilkerson v. State, 129 So. 720, 24 Ala. 
App. 53 [rev on other grounds 129 So. 
722, 221 Ala. 453]; Hood v. State, 92 
So. 30, 18 Ala.App. 287. 


Ark.—Tiner v. State, 158 S.W. 1087, 
109 Ark. 138. 

Idaho.—Park vy. Johnson, 119 P. 52, 
20 Idaho 548. 

T1l.—Faulkner v. Birch, 120 Ill. App. 
281. 

Mich.—Cummerford v. Paulus, 33 N. 
W. 741, 66 Mich. 648. 

N.H.—Lapolice v. Austin, 157 A. 73, 
85 N.H. 244. 

Pa.—Commonwealth v. Croson, 89 
As Sos. 243 Spat oF 

tah.—Rasmussen v. Sevier Valley 

Canal Co,, 121 PB: 741, 40: Utah 371. 

{a] Tlustrations.—(1) Testimony 
on cross-examination as to the number 
of people in the street car causing in- 


———_— 


Where, in a crim- 
inal case, evidence of trailing by bloodhounds is ad- 
mitted, defendant should have the fullest opportunity 
by cross-examination to inquire into the breeding 
and training of the dogs, and into all circumstances 
and details of the hunt; but it is not error in such 
a case to exclude a question to the witness who had 
testified as to the trailing, as to whether he had ever 


WITNESSES 


examination. 


therefrom.!® 


[§§ 803-805 


amination are proper subjects of inquiry on cross- 
Cross-examination regarding circum- 
stances surrounding the occurrences which assumes 
facts not in evidence is properly denied.1° 
sion of cross-examination as to the time of ocecur- 
rence of a particular matter testified to on direct 
examination is not error where no prejudice results 


Exelu- 


[§ 805] (10) Reasons for Actions or Statements. 


to on direct ex- 


jury, to show the witness’ view might 
have been obstructed, is proper. 
Georgia Ry. & Power Co. v. Shaw, 
149 S.E. 657, 40 Ga.App. 341. (2) Ina 
prosecution for murder in which de- 
fendant claimed that his confession to 
the warden of a reformatory where he 
was in solitary confinement was false, 
and was made in the hope that a crim- 
inal charge against him would bring 
release from solitary confinement, re- 
fusal to permit cross-examination of 
the warden, who had testified as to the 
confession, as.te the circumstances at 
the time of the confession, defendant’s 
confinement in dark cell, his state of 
mind as a result of solitary confine- 
ment, and as to the warden’s request 
that defendant be further examined 
because of his doubt of defendant’s 
connection with the crime, is error. 
pute ve. People, 219" Ps 205,74" Colo; 


[b] QOpinion of witness.—A wit- 
ness who had testified merely as to the 
circumstances under which plaintiff 
was found cannot be cross-examined 
as to statements concerning his idea 
of the cause of the injury, since, even 
if he had testified as to such idea, it 
would have been immaterial. Deming 
v. Alpine Ice Co., (Mo.App.) 214 S.W. 
271. 


15. People v. Bell, 274 P. 393, 96 
Cal.App. 503. i. 


16. State v. Gee, 284 P. 845, 48 
Idaho 688. 

17. U.S.—Harrington v. U. S., 267 
FB. 97. 


Ala.—Dismukes v. Trivers Clothing 
Co., 127 So. 188, 221 Ala. 29; Patton v. 
State, 72 So. 401, 197 Ala. 180; Eat- 
man. v. State, 36 So. 16, 139 Ala. 67; 
Linehan v. State, 25 So. 6, 120 Ala. 


293; Yarbrough v. State, 22 So. 534, 
115 Ala. 92; Thomason vy. Dill, 30 
Ala. 444. 


Ariz.—Nort v. State, 138 P. 543, 15 
Ariz. 278. 


Cal.—People v. Knight, 43 P. 6, 110 
Cal. xvii; People v. Dixon, 29 P. 504, 
94 Cal. 255; People v. Thomson, 28 
P. 589, 92 Cal. 506; People v. Mar Gin 
Suite, 103) PB. 951, a1 Cal-App...42. 


Conn.—Zupanick v. Fielding, 158 A. 
881, 114 Conn. 345. 


Ind.—Coffman v. Reeves, 62 Ind. 
334. 
Ky.—Medlock v. Isaacs, 139 S.W. 


948, 144 Ky. 787. 


Mich.—Dikeman v. Arnold, 44 N.W. 
407, 78 Mich. 455; Peoples v. Detroit 
Post, etc., Co., 20 N.W. 528, 54 Mich. 
457. 

Mo.—State v. HEisenhour, 33 S.w. 
5, 132 Mo. 140; Haack v. Hammer, 
3 S.W. 741, 221 Mo.App. 380. 


78 
28 


*By JOSEPH W. ROUSE (§§ 804-817). 


A witness may be asked on cross-examination as 
to his reasons for certain* acts of his, which have 
been brought out,t? or why he failed to do certain 


Mont.—State v. Roberts, 119 P. 566, 
44 Mont. 243; State v. Hanlon, 100 P. 
1035, 38 Mont. -557. 


Neb.—Flege v. State, 133 N.W. 431, 
90 Neb. 390. 


N.Y.—Blake v. People, 73 N.Y. 586; 
Gage v. Bewley, 160 N.Y.S. 1111 [aff 
160 N.¥.S. 1131, 175. Apv.Div. 914, 
eee den 162 N.Y.S. 1120, 176 App.Div. 


Pa.—Thomas v. 
151 Pa. 482. 


Porto Rico.—People v. Munoz, 
Porto Rico 486, 


Tex.—Valdez v. State, 10 S.W.(2d) 
549, 110 Tex.Cr. 390; Redmond v. 
State, 180° S.W. 272, 78 TexCr. 2015 
ee v. State, 144 S.W. 951, 65 Tex. 

r. 384, 


[a] Rule applied.—(1) In an ac- 
tion to recover rent reserved under a 
lease, wherein defendant asserted 
eviction and its witness testified that 
unsuitability of premises was the rea- 
son for abandonment, permitting a 
question on cross-examination of mo- 
tive of abandonment is proper. S. & 
F. Realty Co. v. Monroe Loan Soc. of 
Bloomfield, 162 A. 390, 109 N.J.Law 
411 [aff 157 A. 450, 9 N.J.Mise. 1204]. 
(2) Ina suit for death in a collision 
at a private railroad crossing fre- 
quently used by the public, permitting 
the engineer to testify on cross-exam- 
ination that he gave no warning as he 
approached the crossing because not 
knowing of the requirement therefor 
is not error. Southern Ry. Co. v. 
Tudor, 168 S.E. 98, 46 Ga.App. 563. 
(3) Cross-examination of defendant’s 
witness testifying as to a material 
fact, “How came you to drive there?’’ 
is not erroneous. Brooks vy. State, 109 
So. 887, 21 Ala.App. 479 [cert den 109 
So. 888, 215 Ala. 107]. (4) Where a 
realty broker, suing for commission on 
a lease, alleged that the lease resulted 
from his efforts, it was competent to 
ask the lessee’s agent, on cross-ex- 
amination, what influence any of the 
quotations made to him had on his 
final agreement to take a lease on the 
particular terms, ete. Cesana v. John- 
son, 122 N.E. 444, 232 Mass. 444. (5) 


Miller, 25 A. 127, 


29 


eOne accused of practicing dentistry 


without a license was not unduly lim- 
ited in his cross-examination of the 
complaining witness, whom accused 
claimed had work done with a view to 
the prosecution, where hé was per- 
mitted to ask the witness whether 
such was his purpose and was an- 
swered that it was not. State v. Lit- 
tooy, 100 P. 170, 52 Wash.: 87, 17 Ann. 
Cas. 292. (6) Ina malicious prosecu- 
tion action, the officer’s expressing his 
opinion on cross-examination regard- 
ing comparison of plaintiff's signature 
with the signature on a forged check 
is not error, since it tended to show 


For later cases, developments and changes in the law see Anuotations, same title and section number, 
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things,'® subject to the diseretion of the court,!® ex- 
cept where immaterial.?° Likewise, he may be cross- 
examined as to the reasons for eertain statements 
made by him,*? or as to the reasons given by another 
person for an act of the latter as to which the witness 
The right to inquire into the reasons 


has testified.?? 


WITNESSES 


of a witness does not include the right to inquire if he 


is not committing perjury for reasons not suggested 
by the evidence.** In a criminal ease it has been held 
that a witness cannot be asked as to his knowledge of 
anything which would cause the prosecuting witness 
to bring an unwarranted charge against defendant,* 


the basis of witness’ swearing out 
warrant. Dismukes y. Trivers Cloth- 
ine! Co., 127) Sor 188,221) Alas 29.) (7) 
Where the state showed on the cross- 
examination of defendant that he had 
left the state after he had made bond 
for kis appearance, and on redirect 
examination produced a witness who 
testified that he was employed by de- 
fendant’s bondsmen to pursue and 
capture defendant in another state, 
refusal to permit defendant to cross- 
examine witness as to whether he had 
not pursued defendant with a war- 
rant for his arrest on an entirely dif- 
ferent charge is reversible error, 
since such testimony would have been 
relevant in refutation of what the wit- 
ness had sworn to in his direct exam- 
ination, and would have explained why 
he had gone to another state. Gowen 
v. State, 93 So. 281, 18 AJa.App. 542. 
(8) In an action for injuries to a 
boy from the fall of a fence being re- 
moved by defendant, who claimed that 
the fence would not have fallen un- 
less boys removed nuts and bolts after 
employees ceased work, cross-exam- 
ination of defendant’s witness to 
elicit reasons why he had discharged 
a workman is within the discretion of 
the trial court. Del Visco v. General 
Blectric Co., 126 N.E. 799, 235 Mass. 
415. (9) Ina prosecution for abor- 
tion, the theory of the state being 
that money obtained by the victim 
was to pay defendant, while defend- 
ant sought to show that the money 
was obtained that the victim and her 
lover might go to Nevada, cross-ex- 
amination of the victim as to whether 
it was not true she got the money 
without her aunt’s consent from a 
bank to go off with her lover, etc., 
was proper. Earnest v. State, 202 S. 
Wier Loo eos plex Or. p20 ee CLO) oIn van 
action against a newspaper for dam- 
ages from publication of a cartoon 
concerning plaintiff and others asso- 
ciated with him in a political cam- 
paign, where the object of the publi- 
cation of the cartoon was to injure 
‘ plaintiff and his associates politically, 
cross-examination of the general man- 
ager of the newspaper as to whether 
he entertained ill feeling against the 
persons caricatured in such cartoon 
is pertinent and proper on the issue 
of the newspaper’s real attitude to- 
ward plaintiff. Newby v. Times-Mir- 
ror Co., 188 P. 1008, 46 Cal.App. 110 
(cross-examination of the general 
manager as to his attitude toward the 
others caricatured in such cartoon 
would not have been proper for the 
purpose of showing that defendant 
had been guilty of libeling the other 
persons associated with plaintiff in 
the cartoon). 


[b] Change of name.—Refusal to 
require witness for plaintiff on cross- 
examination to give reasons for some 
change in his name is not error. Wolf 
v. Chicago,’ M., St: Po & PB. R:iCo.; 230 
N.W. 826, 180 Minn. 310. 


18. Ala.—Henderson v. State, 
So. 57, 19 Ala.App. 80. 


Ariz.—Nort y. State, 138 P. 543, 15 


95 


« 


Ariz. 278. 


Iowa.—Blessing v. Chicago, R. I. & 
P. Ry. Co., 150 N.W. 661, 168 Iowa 
309. 


Md.—Cumberland & Westernport 
Transit Co. v. Metz, 149 A. 4, 565, 158 
Md. 424 [appeal dism sub nom. Amer- 
ica Oil Co. y. Metz, 51 S.Ct. 40, 282 U. 
S. 801, 75 L.Ed. 720]. 


N.Y.—People v. De Simone, 168 N.Y. 
S. 976, 181 Apn.Div. 840. 36 N.Y.Cr. 
286 [aff 121 N.H. 761, '225 N.Y. 261]. 


Ohio.—Shaeffer-Weaver Co. v. Mal- 
lonn, 186 N.E. 514, 45 Ohio App. 1. 


19. Quaite v. Swift & Co., 173 Tl. 
App. 197; Harmon v. Flectric Theatre 
Co... 206, B.. 875, 111 Kan. 252; People 
v. Davis, 1387 N.W. 61, 171 Mich. 241. 


20. Wray v. State, 57 So. 144, 2 
Ala.App. 139; Henderson v. Heman 
Const. Co., 199 S.W. 1045, 198 Mo.App. 
423. But compare Com. v. Quin, 5 
Gray (Mass.) 478 (holding that it was 
no ground of exception that the pre- 
siding judge refused to allow a wit- 
ness, who had testified that he had 
formerly been known by another 
name, to be aSked on cross-examina- 
tion why he had then given that as 
his name). 


21. Smith v. State, 39 So. 329, 142 
Ala. 14; Bennett v. State, 128 S.W. 
851, 95 Ark. 100; Delk v. Common- 
wealth, 47 S.W.(2d) 957, 243 Ky. 38; 
Rogers v. State, 71 S.W. 18, 44 Tex. 
Cr.350- 


{a] Basis of testimony as to own- 
ership as an ultimate fact is a proper 
subject for cross-examination, and 
such cross-examination should not 
be unduly limited. First Nat. Bank 
v. Veglahn, 231 N.W. 601, 57 S:D. 127. 


[b] Reason for previous false tes- 
timony.—In a prosecution for seduc- 
tion, where the proof of the charge 
made depended almost wholly on the 
testimony of prosecutrix, and she tes- 
tified that the act of intercourse re- 
lied on occurred at between eleven 
and twelve o’clock, but admitted on 
cross-examination that she had tes- 
tified on a former trial that it occurred 
about half-past nine, and that such 
testimony was false, an objection to a 
question as to why she had given such 
former false ‘testimony was erro- 
neously sustained. People v. Payne, 
91 N.W. 739, 131 Mich. 474. 


[ce] Slanderous accusations.—In an 
action against the manager of a rail- 
way for slander on a car operated by 
him, in that he stated that plaintiff 
was a German spy, where defendant 
had been asked in chief whether his 
reason for saying what he did was 
because of a difficulty he had with re- 
gard to operating the road and plain- 
tiff's increasing those _ difficulties, 
plaintiff had the right on cross-exam- 
ination to further inquire, “what was 
your purpose in making such a charge 
against this man?’’ Phillips v. Hau- 
gaard, 109 A. 95, 135 Md. 427. 


22. Bennett & Hall v. Burch, 1 Den. 
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nor can the witness be cross-examined to bring out 
his opinion as to why defendant did what he did.?°® 
A question on ecross-examination as to why defend- 
ant acted in a certain manner, which was purely ar- 
gumentative and called for a conclusion of the wit- 
ness, is properly excluded.?°® 


[§ 806] (11) Falsity of Statements on Examina- 
tion in Chief. Cross-examination tending to estab- 
lish the falsity, whether intentional or otherwise, of 
the witness’ statements on his examination in chief is 
proper,?7 and considerable latitude should be allow- 


(N.Y.) 141. 


23. Bassett v. State, 130 N.E. 118, 
190° Ind. 2113" 


24. People v. McAfee, 255 P. 839, 82 
Cal.App. 389. 


25. State v. Skaggs, 133 N.W. 779, 
153 lowa 381; McDougal v. State, 185 
S.W. 15, 79 Tex.Cr. 254. 


26. People v. Ramey, 
70 Cal.App. 92. 


27. Ala.—Savage v. State, 57 So. 
469, 174 Ala. 94; Phcenix Ins. Co. v. 
Copeland, 6 So. 148, 86 Ala. 551, 4 L. 
R.A. 848. 


Cal. Freeman v. Hensley, 
792). 


Conn.—Driscoll v. 
718,73 Conn. 743. 


Ill. Black v. Wabash, etc., R. Co., 
111 Ill. 351, 53 Am.R. 628. 


Iowa.—Witmer v. District Court of 
Polk County, 136 N.W. 1138, 155 Iowa 
244, Ann.Cas.1914D 212; Hood v. Chi- 
cago, etc., R. Co., 64 N.W. 261, 95 Iowa 


331. 


232 P. -724, 


30) Pe 


Ansonia, 47 A. 


Mass.—Hogan v. Roche, 61 N.E. 57, 
179. Mass: 510: 


Mich.—Thompson v. Richards,. 14 
Mich. 172. 


Mo.—State v. Myers, 121 S.W. 131, 
221 Mo. 598. 


Mont.—Gallick vy. Bordeaux, 56 P. 
961, 22 Mont. 470. 


Neb.—Olsen vy. Peterson, 50 N.W. 
155, 33 Neb. 358; Stanton County v. 
Canfield, 6 N.W. 466, 10 Neb. 389. 


Ohio.—Phillips v. Elwell, 14 Ohi 
St. 240, 84 Am.D. 873. a 


Pa.—Cohn v. Maryland Casualty 
Co., 88 Pa.Super. 182; Com. v. Galletti, 
12 Pa.Dist.&Co. 583. 


Tex.—Pecos & N. T. R. Co. v. Coff- 
man, 121 S.W. 218, 56 Tex.Civ.App. 
402° Guilt. etes, R. Co, vi Younger, 29 
S.W. 948, 10 Tex.Civ.App. 141; Sim- 
mons v. State, 248 S.W. 392, 93 Tex. 
Cr, 421; , Charles v.' State, "2999 'sawe 
255, 87 Tex.Cr. 233; McLain yv. State, 
186 S.W. 1057, 62 Tex.Cr. 118; Hardin 
v. State, 103 S.W. 401, 51 Tex.Cr. 559. 


Wash.—State v. Strodemier, 82 P. 
915, 40 Wash. 608; State v. Rutten, 
43 P. 30, 13 Wash. 203. 


[a] Thus, in mandamus to compel 
the admission of relators’ children to 
the white school from which they had 
been excluded as being of mixed blood, 
a witness, who testified that the moth- 
er of the children was generally re- 
puted to be of mixed blood, may be 
cross-examined as to whether the re- 
port had been started through envy 
and jealousy to show there was no 
such general reputation, as testified 
but only a widely spread rumor. Med- 
lin v. County Board of Education of 
Wake, 83 S.E. 483, 167 N.C. 239, Ann. 
Cas.1916E 300. 
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ed;28 but the questions should not be framed so as 
to reflect on the character of the witness,?® and it 
has been held improper to ask the witness whether 
certain testimony given by him was true,*°® or if a 
certain portion of his testimony is as truthful as 
the balance,®! or, having denied a fact, whether he 
would not deny it, even if it were true.*? For the 
purpose of establishing the falsity of his testimony it 
is proper to ask the witness to detail again the 
occurrence about which he testified on direct exam- 
An examination as to truth or falsity of 
witness’ statements which is so conducted as to 
threaten unseemly scenes between counsel and wit- 
ness is properly stopped by the court.** 


[§ 807] (12) Rebutting Inferences from Testi- 
mony. Where facts from which an inference unfa- 
vorable to the party is drawn are elicited from a wit- 


ination.?* 


23. Jacobson v. Silberstein, 182 N. 
Y.S. 150, 192 App.Div. 42. 

29. People v. Cahoon, 50 N.W. 384, 
88 Mich. 456. 

Questions on  cross-examination 
generally see infra § 844. 

30. Knotts v. State, 78 So. 640, 16 
Ala.App. 440 [cert den 78 So. 989, 
201 Ala. 699]; Commonwealth v. Klos- 
ek, 160 N.E. 252, 262 Mass. 416; 
Frankel v. Wolf, 27 N.Y.S. 328, 7 Misc. 
190. 

31. 
On: 

32. State v. Sydnor, 161 S.W. 692, 
253 Mo. 375. 

33. Shrout v. Commonwealth, 11 S. 
W.(2d) 726, 226 Ky. 660. 

34. Baldwin v. St. Louis, ete, R. 
Co., 39 N.W. 507, 75 Iowa 297, 9 Am. 
S.R. 479. ; 

35. U.S.—Meyer v. U.S., 220 F. 822, 
136 C.C.A. 432. 

Ala.—Moore v. Orr & Killcrease, 106 
So. $71, 214 Ala. 1381. 

Tll.—Weyh v. Chicago City Ry. Co., 
148 Ill.App. 165. 


Rains v. State, 7 So. 315, 88 Ala. 


Iowa.—State v. Harvey, 106 N.W. 
938, 130 Iowa 394. 
Mass.—O’Neill v. Lowell, 6 Allen 


110. 


Mo.—State v. Ford, 228 S.W. 480, 
286 Mo. 624. 


Or:—Hayes v. Ogle, 21 P.(2d) 2238, 
143 Or. 1. 


{a] Thus, on a trial for murdering 
a aeputy sheriff claimed to have been 
searching for contraband _ liquor, 
where a witness for defendant testi- 
fied that deceased asked him where he 
could find some liquor, his testimony 
on cross-examination that he never 
saw deceased touch liquor, or saw him 
when he indicated that he had had 
any, was admissible to repel the in- 
ference that he was a drinking man, 
and desired the liquor for his own use, 
over the objection that it wa. ir- 
relevant and tended to prove the good 
character of deceased when it had not 
been attacked. Collins v. State, 111 S. 
MLM Bsa 153 Gawd: 


[b] Accused in criminal trial.— 
Where, in a prosecution for arson, ac- 
cused testified that his act in remoy- 
ing bed clothing from the burned 
house before the fire was induced by 
the demand of a committee of citizens 
that he “clean up” his premises, in- 
terrogation of accused on cross-exam- 
ination as to whether the committee 
had not told him that he would have 
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Matters. 


to “clean up his place and quit selling 
whisky” was proper. Turner v. State, 
244 S.W. 727, 155 Ark. 443. 


36. ‘State v. Ford, 228 S.W. 480, 
286 Mo. 624. 4 . 


37. State v. Glatzmayer, 75 A. 740, 
79 N.J.Law 238., ‘ 


38. Matters testified to by witness 
see infra § 837. 


39. Iron Clad Mfg. Co. v. Thomas 
B. Stanfield & Son, 76 A. 854, 112 Md. 
360; Lonear v. National Union Fire 
Ins. Co. of Pittsburgh, Pa., 274 P. 844, 
84 Mont. 141; Mena v. Byers, (Tex. 
Civ.App.) 237 S.W. 330. 


[a] Rule applied.—In an action 
against a dentist for negligent extrac- 
tion of an adult’s tooth, in which 
plaintiff cross-examined one medical 
and two dental experts on the subject 
of baby teeth, a subject not within 
issues, the court’s refusal on its own 
motion to permit plaintiff to proceed 
with the cross-examination of defend- 
ant with reference to baby teeth, after 
plaintiff had proceeded with such ex- 
amination for some time, is proper. 
Mena v. Byers, (Tex.Civ.App.) 237 S. 
W. 330. 

40. U.S.—Eppinger & Russell Co. v. 
Sheely, 24 F.(2d) 153; Mine, etc., Sup- 
ply Co. v. Parke, ete., Co., 107 F. 881, 
47 C.C.A. 34; Day v. Boston Belting 
Con ENCasiNow 3; 603. 


Ala.—Hines v. Schrimscher, 88 So. 
661, 205 Ala. 550; Smith v. State, 49 
So. 1029, 161 Ala. 94; Hill v. State, 50 
So. 41, 161 Ala. 67; Blair v. Williams, 
49 So. 71, 159 Ala. 655; Griffin v. State, 
46 So. 481, 155 Ala. 88; Southern R. 
Co. v. Hobbs, 43 So. 844, 151 Ala. 335; 
Du Bose v. State, 42 So. 862, 148 Ala. 
560; Western Union Tel. Co. v. Mer- 
rill, 39 So. 121, 144 Ala. 618, 113 Am. 
S.R. 66; Snedecor v. Pope, 39 So. 318, 
143 Ala. 275; Golson v. State, 26 So. 
975, 124 Ala. 8; Nelms v. Steiner, 22 
So. 435, 113 Ala. 562; Martin vy. State, 
16 So. 82, 104 Ala. 71; Birmingham 
Mineral R. Co. v. Harris, 13 So. 377, 
98 Ala. 326; Mitchell v. State, 10 So. 
518, 94 Ala. 68; Louisville, etc., R. Co. 
Vow Eas SO ol iy On eae. dala? 4h iAvae 
S.R. 863; Grayham v. State, 113 So. 
646, 22 Ala.App. 170; Simpson vy. State, 
100 So. 305, 19 Ala.App. 671; Louder- 
milk v. State, 58 So. 180, 4 Ala.App. 
167; Wray v. State, 57 So. 144, 2 Ala. 
App. 139. 


Ariz.—Hurley v. Territory, 108 P. 
222, 13 Ariz. 2. 

Ark.—Burks v. State, 82 S.W. 490, 
72 Ark. 461. 


Cal.—People v. Ung Sing, 
1145, 171 Cal. 83; 


U5) Ps 
Kimic v. San Jose- 
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ness, everything within the knowledge of the witness 
tending to rebut such an inference is admissible on 
cross-examination,?® even if collateral;°® and, where 
a statement testified to in chief admits of two infer- 
ences, it is the proper function of cross-examination 
to eliminate the inference which is unfavorable to 
the party against whom the witness testified.** 


[§ 808] (13) Matters Covered by Other Witness- 
The fact that the subject of a proposed cross- 
examination has been well covered by previous tes- 
timony of other witnesses justifies a refusal to per- 


[§ 809] (14) Collateral, Irrelevant, or Immaterial 
The cross-examination ofa witness should 
not be extended to collateral, irrelevant, or immate- 
rial matters,*® notwithstanding the right to a thor- 


Los Gatos Interurban R. Co., 104 P. 
986, 156 Cal. 879; In re Snowball’s 
Estate, 104 P. 446, 156 Cal. 235; Peo-, 
ple v. Gray, 83 P. 707, 148 Cal. 507; 
Bill v. Fuller, 79-P. 592, 146 Cal. 50; 
Peterson Bros. v. Mineral King Fruit 
Co., 74 P. 162, 140 Cal. 624; People v. 
Owens, 64 P. 770, 132 Cal. 469; Coon- 
an_v. Loewenthal, 61 P. 940, 129 Cal. 
197; Swan v. Thompson, 56 P. 878, 
124 Cal. 193; People v. Valliere, 56 
P. 433, 123 Cal. 576; Pyle v. Piercy, 
55 P. 141, 122 Cal. 383; People v. Dur- 
rant, 48 P. 75, 116 Cal. 179; Townsend 
v. Briggs, 32 P.. 307frev 34 P. 116, 
99 Cal. 481]; People v. O’Brien, 31 P. 
45, 96 Cal. 171; People v. Hatfield, 18 
P.(2d) 366, 129 Cal.App. 162; People 
v. Jones, 244 P. 101, 76 Cal.App. 144; 
People v. Caldwell, 203 P. 440, 55 Cal. 
App. 280; Pacific Portland Cement Co. 
Consolidated v. Ss, ae 158 P. 1041, 
30 Cal.App. 501; People v. Lee, 108 P. 
738, 13 Cal.Anvp. 48. 


Colo.—Boles v. People, 86 P. 1030, 
87 Colo. 41; Roesch v. Douglas Coun- 
ty, 52 P: 1035, 12 ‘Colo. App: 2380; 


Conn.—Turner’s Appeal, 44 A. 310, 
72 Conn. 305. 


Del.—State vy. Thomas, 78 A. 640, 
25 Del. 20. tke 


D.C.—Sullivan v. Capital Traction 
Co., 34 App.D.C. 358. 


Fla.—Tully v. State, 68 So. 934, 69 
Fla. 662; Douglass v. State, 43 So. 
424, 53 Fla. 27; Wallace v. State, 26 
So. 713, 41 Fla. 547. 


Ga.—Tucker v. State, 66 S.E. 250, 
133 Ga. 470; Godwin vy. Atlantic Coast 
Line R. Co., 48 S.E. 139, 120 Ga. 747; 
Howard v. State, 73 Ga. 83; Hart vy. 
State, 80 S.H. 909, 14 Ga.App. 364, 


Ill.—People v. Dascola, 153 A 
710, 322 Ill. 473; Larabee v. Pata 
88 N.H. 1037, 240 Ill. 576; Chicago, B. 
& D. R. Co. v. Kelly, 77 N.E. 916, 221 
Ill. 498; New York Mut. L. Ins. Co. 
v. Allen, 72 N.E. 200, 212 Ill. 134 {aff 
113 Ill.App. 89]; Gordon v. Chicago 
66 N.E. 823, 201 Ill. 623; Entwistle v. 
Meikle, 54 N.E. 217, 180. 11. 9; Stein 
v. Deutsch, 178 Ill.App. 615; Arnold 
v. Pfaff, 94 Ill App. 461: Truesdale 
Mfg. Co. v. Hoyle, 39 Ill.App. 532. 


Ind.—Tinkle v. Wallace, 79 N.E. 355 
167 Ind. 382; Miller v. Dill, 49 Nw 
272, 149 Ind. 326; agaman v. Moore, 
84 Ind. 496; Batten v. State, 80 Ind. 
394; Cline vy. Rodabaugh, (App.) 179 
N.H. 6; Higgins v. Quigley, 54 N.E. 
136, 23 Ind.App. 348; Pennsylvania 
Co. v. Hunsley, 54 N.E. 1071, 23 Ind, 
App. 87; Frederick v. Sault, 49 N.B. 
909, 19 Ind.App. 604. 


Ind.T.—German-American Ins. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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v. Paul, 53 S.W. 442, 2 Ind.T. 625. 


Iowa.—State v. Blackburn, 114 N. 
W. 531, 136 Iowa 743; Christensen v. 
Thompson, 99 N.W. 591, 123 Iowa 717; 
Sheldon y. Bigelow, 92 N.W. 701, 118 
Towa 586; Dr. Blair Medical Co. v. U.. 
S. Fidelity, etc, Co, 89 N.W. 20; 
Craver v. Norton, 86 N.W. 54, 114 
Towa 46, 89 Am.S.R. 346; Lindt v. Jos. 
Schlitz Brewing Co., 84 N.W. 1059, 113 
Iowa 200; In re Myers’ Estate, 82. N. 
W. 961, 111 Iowa 584; Morey v. Laird, 
77 N.W. 835, 108 Iowa 670; Rime v. 
Rater, 78 N.W. 835, 108 Iowa 61; State 
v. Brown, 69 N.W. 277, 100 Iowa 50; 
State v. Case, 65 N.W. 149, 96 Iowa 
264; Davis v. Chicago, etc., R. Co., 49 
N.W. 77, 83 Iowa 744; State v. Munch- 
rath, 43 N.W. 211, 78 Iowa 268; State 
v. Wilson, 8 Iowa 407. 


Kan.—State v. Gereke, 86 P. 160, 87 


P. 759, 74 Kan. 196; State v. Snyder, 
74 P. 231, 67 Kan. 801; Boldon v. 
Thompson, 56 P. 1381, 60 Kan. 856; 


State v. Stockman, 58 P. 1006, 9 Kan. 
App. 889; Allen v. Lizer, 58 P. 238, 9 
Kan.App. 548. 


Ky.—Ross Vv. 
Ky.L. 1344. 

La.—State v. Nahoum, 133 So. 370, 
172 La. 83; State v. Wiggins, 23 So. 
334, 50 La.Ann, 330. 


Me.—State v. Whittier, 21 Me. 341, 
38 Am.D. 272; Norton v. Valentine, 
15 Me. 36. 


Mass.—Goldman vy. Ashkins, 165 N. 
BE. 513, 266 Mass. 374; Jennings v. 
Rooney, 67 N.E. 665, 188 Mass. 577; 
Tuson v. Crosby, 52 N.E. 744, 172 
Mass. 478; Roberts v. Boston, 21 N.E. 
668, 149 Mass. 346; Wood v. Willis, 
110 Mass. 454. 


Mich.—O’Dell v. Goff, 112 N.W. 736, 
149 Mich. 152, 10 L.R.A.N.S. 989, 119 
Am.S.R. 662; People v. Colbath, 104 
N.W. 633, 141 Mich. 189; Lange v. 
Wiegand, 85 N.W. 109, 125 Mich. 647; 
Heddle v. City Electric R. Co., 70 N. 
W. 1096, 112 Mich. 547; People v. Con- 
sidine, 63 N.W. 196, 105 Mich. 149; 
People v. Laird, 60 N.W. 467, 102 
Mich. 135; Mace v. Kennedy, 36 N.W. 
187, 68 Mich. 389; French v. O’Con- 
nor, 39 Mich. 106; Detroit, etc., R. Co. 
v. Van Steinburg, 17 Mich. 99; Dunn 
v. Dunn, 11 Mich. 284. 


Minn.—State v. Peterson, 108 N.W. 
6, 98 Minn. 210. 


Miss.—Reece v. State, 123 So. 892, 
154 Miss. 862; Smith v. State, 43 So. 
465, 90 Miss. 111, 122 Am.S.R. 313; 
Thompson v. State, 36 So. 389, 84 
Miss. 758; Brister v. Joseph Bowling 
Co., 29 So. 830. 

Mo.—State v. Mull, 300 S.W. 511, 
318 Mo. 647; Metropolitan St. R. Co. 
v. Walsh, 94 S.W. 860, 197 Mo. 392; 
Perrette v. Kansas City, 62 S.W. 448, 
162 Mo. 238; State v. Matthews, 10 S. 
WwW. 144, 11 S.W. 1135, 98 Mo. 125; 
Hutchins v. Missouri Pac. R. Co., 71 
S.W. 473, 97 Mo.App. 548; Osborn v. 
Emery, 51 Mo.App. 408. 


Mont.—State v. McConville, 209 P. 
987, 64 Mont. 302; State v. Byrd, 111 
P. 407, 41 Mont. 585. 


Neb.—Carlson & Hanson v. Holm, 
95 N.W. 1125, 2 Neb. (Unoff.) 38. 


Nev.—State v. Moore, 233 P. 523, 48 
Nev. 405. 

NJc—State ve wnover,' 129" A. 198, 
199, 101 N.J.Law 543 [aff 126 A. 850, 
2 N.J.Mise. 198, and cit Cyc]; Daum 
v. North.Jersey St. R. Co., 54 A. 221, 
69 N.J.Law 1 [aff 57 A. 1132, 70 N.J. 
Law 338]; Kahala v. Aldrich, 167 A. 
772, 11 N.J.Misc. 680. 


N.M.—McGarvey v. Ford, 27 P. 415, 
6 N.M. 222. 


Com., 55 S.W. 4, 21 


WITNESSES 


N.Y.—People v. Van Tassel, 51 N.E. 
24 WAS GHAING Ye 2 561, SLSa eNews Cri 289); 
Moissen v. Kloster, 21 N.E. 1050, 114 
N.Y. 638, 2 Silv.A. 373; Gray v. Metro- 
politan “Stems Cot, (STAIN YeSwb8i) 39 
App. Div. 536, 6 Am.Negl.Rep. 137 [rev 
on other grounds 59 N.E. 262, 165 N.Y. 
457]; McGuire v. Hartford F. Ins. Co., 
40 N.Y.S. 300, 7 App.Div. 575 [aff 52 
N.E. 1124, 158 N.Y. 680]; Jaeger v. 
Koenig, 62 N.Y.S. 808,-30 Misc. 580; 
Depan v. Wallace, 18 N.Y.S. 274; 
Wynn v. Central Park, etc., R. Co., 14 
N.Y.S. 172 [rev on other grounds 30 
N.E. 721, 1838 N.Y. 575, 4 Silv.A. 214]. 


N.D.—Kaeppler v. Red River Valley 
Nat. Bank, 79 N.W. 869, 8 N.D. 406. 


Or.—Furbeck v. I. Gevurtz & Son, 
143 ¢P. nGb4) 656, 922, 12. Or. > 12, [eit 
Cyce];- Multnomah County v. Willa- 
mette Towing Co., 89 P. 389, 49 Or. 
204; State v. McCann, 72 P. 137, 43 
Or; bse Crossem av. (Grandy,,,. (0. EF. 
906, 42 Or. 282; Oldenburg v. Oregon 
Sugar Co., 65 P. 869, 39 Or. 564. 


Pa.—Drexler v. Borough of Brad- 
dock, 86 A. 272, 238 Pa. 376; Common- 
wealth v. Montpleisir, 100 Pa.Super. 
91; Rosen v. Lis, 88 Pa.Super. 84; 
Kittanning Borough vy. Garretts Run 
Gas Co., 35 Pa.Super. 167. 


R.I.—MecHugh v. Rhode Island Co., 
69 A. 853, 29 R.I. 206. 


8.C.—Jones v. McNeil, 
466. 


S.D.—State v. Frazer, 121 N.W. 790, 
23 S.D. 304. 


Tex.—Mena v. Byers, (Civ.App.) 
237 S.W. 3380; Charles v. State, 222 
S.W. 255, 87 Tex.Cr. 233; Mansfield v. 
Neese, 54 S.W. 370, 21 Tex.Civ.App. 


18 S.C.L. 


584; Ross v. State, 109 S.W. 152, 53 
Tex.Cr. 295; Ross v. State, 109 S.W. 
153, 63 Tex.Cr. 162; ‘Stull v.. State) 


84 S.W. 1059, 47 Tex.Cr. 547; Bearden 
v. State, 73 S.W. 17, 44 Tex.Cr. 578; 
Reed v. State, 61 S.W. 925, 42 Tex.Cr. 
572; Hamilton v. State, 51 S.W. 217, 
40 Tex.Cr. 464; Moore v. State, 50 S. 
W. 942, 40 Tex.Cr. 439; Jones v. State, 
40 S.W. 807, 41 S.W. 638, 38 Tex.Cr. 87, 
70 Am.S.R. 719; O’Connor v. State, 13 
S.W. 14, 28 Tex.App. 288; Rye v. State, 
8 Tex.App. 153. 


Utah.—State v. Coyle, 126 P. 305, 
41 Utah 320; In re Van Alstine’s Es- 
tate, 72 P. 942, 26 Utah 193; State v. 
Bates, 69 P. 70, 25 Utah 1. 


Vt.—Whitman v. Lowe, 126 A. 518, 
98 Vt. 152; Watriss v. Trendall, 52 A. 
118, 74 Vt. 54; In re Barney’s Will, 44 
A. 75, 71 Vt. 217: Bridgman y. Corey’s 
Estate, 20 A. 278, 62 Vt. 1. 


Va.—Norfolk, ete, R. Co. v. Carr, 
56 S.E. 276, 106 Va. 508; Worrell & 
Williams v. Kinnear Mfg. Co., 49 S.E. 
988, 103 Va. 719, 2 Ann.Cas. 997. 


Wash.—State v. Kwan, 25 P.(2d) 
104; State v. Willey, 5 P.(2d) 319, 165 
Wash. 247; Loundry v. Lillie, 270 P. 
1029, 149 Wash. 316; State v. Ross, 
147 P, 1149, 85 Wash. 218; Warehime 
v. Schweitzer, 98 P. 747, 51 Wash. 299; 
Russell v. B. Schade Brewing Co., 95 
P. 327, 49 Wash. 362; State v. Falset- 
ta, 86 P. 168, 43 Wash. 159, 10 Ann. 
Case LT ie Seattle,» ete: R.A Co. 4x 
Roeder, 70 P. 498, 30 Wash. 244, 94 
Am.S.R. 864; State v. McGilvery, 55 
P. 115, 20 Wash. 240. 


W.Va.—State v. Price, 115 S.H. 393, 
92 W.Va. 542. 

Wis.—Redepenning v. Rock, 117 N. 
W. 805, 136 Wis. 372; O’Dell v. Rog- 
ers, 44 Wis. 136. 

Ont.—Rex v. Butterfield, 18 Ont.L. 
347, 13 Ont.W.R. 542, 616. 


a] Test whether matter is “col- 
lateral” is whether the cross-examin- 
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ing party is entitled to go into such 
matter in chief; if not, it is ‘“col- 
lateral.’’ . Dotterer v. State, 88 1V.B. 
689) 1725 dnd. 385%, 1/380 dike ALNeS. 8460 
Bradford vy. State, 146 So. 635, 166 
Miss. 296; Cofer v. State, 130 So. 511, 
158 Miss. 493; Willis v. State, 167 P. 
333, 13 Okl.Cr. 700; Allen v. Common- 
wealth, 94 S.E. 783, 122 Va. 834. 


[b] Trial court may of its own. 
motion exclude questions on cross- 
examination as to irrelevant matters. 
Wells v. Missouri-Edison Electric Co., 
84 S.W. 204, 108 Mo.App. 607. 


[c] Cross-examination must he 
self-evidently wholly incompetent for 
any purpose to be subject to objec- 
tion that it is immaterial. Tutie v. 
Kennedy, (Mo.App.) 272 S.W. 117. 


[d] Cross-question is improper as 
question, not to ascertain the facts 
that existed, but to ascertain what 
might have happened, had the facts 
been different. Barrett v. Chicago, M. 
& St. P. Ry. Co., 175 N.W. 950, 180 N. 
W. 670, 190 Iowa 509. 


[fe] Questions held properly ex- 
cluded or improperly allowed in civil 
actions or proceedings: (1) For dam- 
ages to property. City of Gainesville 
v. White, 107 S.H. 571, 27 Ga.App. 16; 


Joyner v. Interurban Ry. Co., 154 
N.W. 9386, 172 Iowa 727; Kochen- 
thal v. Omaha & Council Bluffs St. 


Ry. Co., 240 N.W. 295, 122 Neb. 244; 
Bianchi v. Ricker, 130 A. 205, 3 NJ. 
Mise. 829; Klock Produce Co. v. Dia-: 
mond Ice & Storage Co., 168 P. 476, 
98 Wash. 676. (2) For flowage. God- 
dard v. Berlin Mills Co., 131 A. 601, 
82 N.H. 225. (3) For fraud in sale. 
McAllister v. Benjamin, 121 A. 263, 
96 Vt. 475 (in an action for deceit in 
the sale of heifers, where the require- 
ment of the department of agricul- 
ture for the _ retesting of cattle 
brought into the state for tubercu- 
losis was not in force when the heif- 
ers were brought from another state, 
cross-examination of the witness as 
to when such requirement went into- 
effect was properly excluded as im- 
material, when there was nothing in 
the direct testimony making it proper 
cross-examination). (4) For libel. 
Schwing v. Dunlap, 58 So. 162, 130 La. 
498; Clark v. Variety, 178 N.Y.S. 698,. 
189 App.Div. 462; Mount -v. Welsh, 
247 P. 815, 118 Or. 568. (5) For mon- 
ey lent. Farmer v. Williams, 102 A. 
932, 92 Vt. 132. (6) For personal in- 
juries. Outlook Hotel Co. v. St. John, 
297 F. 184; Empire Coal Co. v. Gravlee, 
64 So. 207, 9 Ala.App. 657; Kimic v. 
San Jose-Los Gatos Interurban Ry. 
Co., 104 P. 986, 156 Cal. 379; Sullivan 
v. Capital Traction Co., 34 App.D.C. 
358; Boss v. Illinois Cent. R. Co., 221 
Ill.App. 504; Welp v. Bogy, 8 S.W.(2d) 
599, 320 Mo. 672; Snyder v. Town of 
Chinook, 138 P. 1090, 48 Mont. 484: 
Holman yv. Boston & M. R. R., 84 A. 
979, 76 N.H. 496; Cottom v. Klein, 175 
N.E. 689, 123 Ohio St. 440; Wyatt v. 
Russell, 162 A. 256, 308 Pa. 366; Kane 
v. Philadelphia Rapid Transit Co., 93 
A. 1001, 248 Pa. 160; Cramer v. Alumi- 
num Co, of America, 86 A. 654, 239 
Pac 120) Gulf, :C.4&-Sz Fi. Ry. Cov: 
Loyd, (Tex.Civ.App.) 175 S:W. 721; 
Field v. North Coast Transp. Co., 2 
P.(2d) 672, 164 Wash. 123, 76 A.L.R. 
1114. (7) For wrongful death. Wil- 
liams v. Alabama Fuel & Iron Co., 102 
So. 136, 212 Ala. 159; Big Sandy & C. 
R.. Co. v. Measell’s, Adm’r, 42. S.W. 
(2d) 747, 240 Ky. 571; State v. United 
Railways & Electric Co. of Baltimore, 
159 A. 916, 162 Md. 404, 83 A.L.R. 1307; 
Barraclough v. Union Pac. R. Co., 
(Mo.) 52 S.W.(2d) 998; Kirkpatrick v. 
Wells, 6 S.W.(2d) 591, 319 Mo. 1040; 
Zannelle v. Pettine, 155 A. 236, 51 R.I. 
359; Freeman v. Moreman, (Tex.Civ. 
App.) 146 S.W. 1045. (8) In assumpsit.. 
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Denson vy. Caddell, 77 So. 720, 201 Ala.{v. Pitney, 121 A. 593, 98 N.J.Law 773. 


194. (9) In bastardy. Moen v. Fry, 
245 N.W. 297, 215 Iowa 344 (in a bas- 
tardy proceeding complainant could 
not show on cross-examination where 
the witness secured the box, the con- 
tents of which were claimed to have 
been referred to by defendant as ca- 
pable of producing an abortion). (10) 
Of detinue. Blair v. Williams, 49 So. 
ijekoo Alass655, (11) Of replevin. 
Bolitho v. Hast, 143 P. 584, 45 Utah 
181. (12) On bond of sureties.. Mu- 
tual Oil Co. v. Hamilton, 236 P. 545, 
ie Mont.) 3s'b. Ci3)e On contract. 
Georgia Cotton Co. v. Lee, 72 So. 158, 
196 Ala. 599 (sale of cotton); Kendrick 
v. Hansen, 170 P. 675, 35 Cal.App. 578 
(broker’s commission); Gifford-Wood 
Co. v. Western Fuel Co., 209 Ill.App. 
357 (purchase price); Duplex En- 
velope Co. v. Baltimore Post Co., 163 
A. 688, 163 Md. 596 (for services); 
Martin Fertilizer Co. v. Thomas & Co., 
109 A. 458, 185 Md. 633 (sale of fer- 
tilizer); Beatty v. Ammidon, 157 N.E. 
702, 260 Mass. 566 (on a contract to 
divide profits, a refusal to permit cer- 
tain cross-examination of the trustee 
of a spendthrift trust for the benefit 
of a particular plaintiff was not er- 
ror); Forsyth v. Nostrand, 167 N.W. 
1002, 201 Mich. 558 (action by a real 
estate broker against another real es- 
tate broker for commissions); Wil- 
liam Wurdack Hlectric Mfg. Co. v. El- 
liott & Barry Engineering Co., (Mo. 
App.) 207 S.W. 877 (sale of a boiler, 
defendant claiming breach of war- 
ranty); Montana Live Stock & Loan 
Co. v. Stewart, 190 P. 985, 58 Mont. 
221 (sale of sheep); A. D. Dickerson, 
Inc., v. Levine, 119 A. 783, 98 N.J.Law 
313 (sale of goods); Mechanicville 
War Chest v. Butterfield, 181 N.Y.S. 
428, 110 Misc. 257 (subscription); 
Warren v. Goodrich, 112 S.E. 687, 133 
Va. 366 (action by contracts to re- 
cover for alterations made in a build- 
ing); Keith v. Peart, 212 P. 184, 123 
Wash. 163 (broker’s action for com- 
missions on the sale of a ranch). 
(14) On insurance policies. Sover- 
eign Camp of Woodmen of the World 
v. Keefe, 84 So. 810, 203 Ala. 636; Cali- 
fornia Wine Ass’n v. Commercial Un- 
ion Fire Ins. Co. of New York, 112 P. 
858, 159 Cal. 49; Hobbs v. Cunning- 
ham, 274° Nee. 181,17273 ) Masss 529: 
Glass v. Metropolitan Life Ins. Co., 
154 N.E. 5638, 258 Mass. 127; Supor- 
nick v. Northwestern Nat. Ins. Co., 
(Minn.) 250 N.W. 716; Loncar v. Na- 
tional Union Fire Ins. Co. of Pitts- 
burgh, Pa., 274 P. 844, 84 Mont. 141. 
(15) On promissory notes. Portu- 
guese American Bank v. Schultz, 193 
P. 806, 49 Cal.App. 508; Commercial 
Inv. Trust v. Carrano, 132 A. 870, 104 
Conn. 302; Houchin v. Hobbs, (Mo. 
App.) 34 S.W.(2d). 167; “Harris. v. 
Eakins, 194 N.Y.S. 187, 201 App.Div. 
257. (16) To change school district 
boundaries. In re Annexing Territory 
to School Dist. No. 28, in Yankton 
County, 209 N.W. 343, 50 S.D. 226. 
(17) To contest a will. Bishop v. 
Copp, 114 “Ay 682; 96 ‘Conn: 571) Pol- 
lock v. Pollock, 159 N.E. 305, 328 Ill. 
179; Snyder v. Steele, 122 N.E. 520, 
287 Ill. 159. (18) To enforce claims 
against a decedent’s estate. In re 
Anderson’s Estate, 198 P. 236, 101 Or. 
94 (where claimant and his wife both 
testified that she lent him the money 
which he paid to decedent’s agent, it 
was immaterial whether or not claim- 
ant repaid his wife, for in no event 
could she recover, and hence the re- 
striction of her cross-examination on 
the question of repayment by claim- 
ant was proper). (19) To extend the 
boundaries of a drainage district. 
Honey Creek Drainage Dist. v. Farm 
City Inv. Co., 32 S.W.(2d) 753, 326 Mo. 
739. (20) To recover a legacy. Kelly 


(21) To set aside a trust deed execut- 
ed for the purpose of carrying out an 
alleged invalid will. Colburn. 7 
Hodgdon, 135 N.B. 107, 241 Mass. 183. 


[f] Questions held properly ex- 
cluded ov improperly allowed iu crim- 
inal prosecutions for: (1) Abortion. 
People v. Gilman, 185 P. 310, 43 Cal. 
App. 451. (2) Adultery. Sims v. 
State, 55 So. 1027, 1 Ala.App. 240. 
(3) Arson. Patrick v. State, 92 So. 
87, 18 Ala,App. 335; State v. Snover, 
126 A. 850, 2 N.J.Mise. 1153 [aff 129 A. 
198, 101 N.J.Law 543]; Nash v. State, 
(Tex.Cr.) 51 S.W.(2d) 689. (4) As- 
sault. Collins v. State, 106 So. 341, 21 
Ala.App. 152 [cert den 106 So. 344, 214 
Ala. 61]; Castona vy. State, 84 So. 871, 
17 Ala.App. 421; Wray v. State, 57 So. 
144, 2 Ala.App. 139; Williams v. State, 
61 So., 329,65, Pla.) 3675" Paschal<v: 
State, 116 S.E. 899, 30 Ga.App. 22; 
Zoucks vy. State, 92 S.E. 228, 19 Ga. 


App. 744; State v. Grimm, 221 N.W. 
804, 206 Iowa 1178; State v. Knight, 
2389 RP. 10585 L33KOr, TOL. Common- 


wealth v. Montpleisir, 100 Pa.Super. 
91; State v. Elders, 109 S.E. 806, 118 
S.C. 44; Walker y. State, 232 S.W. 509, 
90 Tex.Cr. 56. (5) Burglary. Watson 
v. State, 102 So. 492, 20 Ala.App. 372 
[eert den 102 So. 494, 212 Ala. 330]; 
People v. Romano, 169 N.E. 182, 337 
Ill. 300; State y. Lynch, 192 N.W. 423, 
195 Iowa 560.°> (6) Conspiracy. . New- 
man v. U. S., 28 I*.(2d) 681 [cert den 
sub nom. Boyd v. U. S349 S.Ct. 253, 
279 U.S. 839, 73 L.Ed. 986]; Common- 
wealth v. Yerkes, 52 Pa.Super. 68; 
Commonwealth v. Leyshon, 44 Pa.Su- 
per. 507, 515. (7) Embezzlement. Ed- 
wards v. State, 111 So. 765, 22 Ala. 
App. 34; Wall v. State, 56 So. 57, 2 
Ala.App. 157; State v. Jester, 270 P. 
417, 46 Idaho 561; Commonwealth v. 
Levi, 44 Pa.Super> 253. (8) Fraud. 
State v. Mor, 89 A. 755, 85 N.J.Law 
558. (9) Gambling. State v. Owen, 
297 P. 169, 161 Wash. 324. (10) Homi- 
cide. Lakey v. State, 89 So. 605, 206 
Ala. 180; Carmichael v. State, 72 So. 
405, 197 Ala. 185; Hill v. State, 69 So. 
941,194 Ala. 11, 2 A.L.R. 509; Bell v. 
State, 54 So. 116, 170 Ala. 16; Ham v. 
State, 105 So. 890, 21 Ala.App. 103; 
Snoddy vy. State, 101 So. 303, 20 Ala. 
App. 168; Martin v. State, 92 So. 37, 
18 Ala.App. 303; Stevenson v. State, 
90 So. 140, 18 Ala.App. 174 [cert den 
90 So. 926, 206 Ala. 701]; Bailum v. 
State, 88 So. 200, 17 Ala.App. 679; 
Montgomery v. State, 86 So. 132, 17 
Ala.App. 469 [cert den sub nom. Ex 
parte State, 85 So. 785, 204 Ala. 389]; 
West v. State, 85 So. 589, 17 Ala.App. 
387; Kelley v. State, 202 S.W. 49, 133 
Ark, 261; People v. Halbert, 248 P. 
969, 78 Cal.App. 598; Styles v. State, 
168 S.E. 887, 176 Ga. 637; Durham v. 
State, 76 S.E. 351, 138 Ga. 817; People 
v. Rongetti, 176 N.E. 298, 344 Ill. 278; 
People v. Andrews, 158 N.E. 462, 327 
Ill. 162; State v. Sweet, 168 P. 1112, 
101 Kan. 746; Commonwealth v. Belen- 
ski, 176 N.®. 501, 276 Mass. 35; Com- 
monwealth v. Gettigan, 148 N.E. 113, 
252 Mass. 450; Nelson v. State, 92 So. 
66, 129. Miss. 288; State v. Baugh, 
(Mo.) 217 S.W. 277; State v. Powell, 
(Mo.)"217 S.W. 353 State vy. Byrd, 111 
P. 407, 41 Mont. 585; State v. Orfana- 
Isis) el b9 Pe 674 220 Nees 207 eh Willis 
Me State wil6iy Parscen ls Om Cr 07005 
State v. Grayson, 270 P. 404, 126 Or. 
560; Mays v. State, 238 S.W. 1096, 
145 Tenn. 118; Runnels v. State, 19 S. 
W.(2d) 322, 113 Tex.Cr. 207;. Hamp- 
ton v. State, 244 S.W. 525, 92 Tex.Cr. 
441; Black v. State, 198 S.W. 959, 82 
Tex.Cr. 358; Drake v. State, 1438 S.W. 
1157, 65 Tex.Cr. 282; State v. Gardner, 
213 P. 794, 61 Utah 359. (11) Larceny. 
People v. Maddux, 282 P. 996, 102 Cal. 
App. 169; People v. Williams, 184 P, 
498, 43 Cal.App. 60; State v. McClain, 
246 P. 956, 76 Mont. 351; Houser v. 
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State, 222 Sw. 240, 87 Tex.Cr. 296; 
Allen v. Commonwealth, 94 S.H. 783, 
122 Va. 834. (12) Libel. Billington 
VU. o., Lb Bad) soos Neely, Vial is:, 
2 F.(2d) 849; Goodfriend v. U. S., 294 
BR. 143) Marleys-v. (U:7S;;) 2169 cae ions 


| State v. Whitmire, 116 So. 849, 166 La. 


ANGIE (13) Liquor law violations. 
Crews v. State, 117 So. 801, 218 Ala. 
145 [conforming to answer to certi- 
fied question 117 So. 801, 22 Ala.App. 


564]; Knight v. State, 117 So. 804, 22 
Ala.App. 557; O’Flynn vy. City of Sel- 
ma, 106 So. 393, 21 Ala.App. 185; 


Cornelius v. State, 95 So. 824, 19 Ala. 
App. 170; Murchison v. State, 240 S. 
W. 402, 153 Ark. 300; Adams v. Peo- 
ple, 285 P. 1102, 87 Colo. 188; Gizew- 
ski v. People, 239 P. 1026, 78 Colo. 123; 
Wood v. State, 122 S.E. 722, 32 Ga. 
App. 58; Bostick v. State, 104 S.E. 
923, 25 Ga.App. 763; People v. Elliott, 
112 Nite s00. 2725111, Soe eammcac: 
1918B 391; Savich.v. State, 164 N.E. 
273, 200 Ind. 417; Delong v. Common- 
wealth, 248 S.W.°839, 198 Ky. 316; 
People v. Maher, 196 N.W. 970, 226 
Mich. 69; State v. Jenkins, 213 P. 590, 
66 Mont. 359; State v. Garton, 129 A. 
480, 3 N.J.Mise. 681 [rev on other 
grounds 133 A. 403]; State v. Harris, 
211 P. 944, 106 Or. 211; State v. Hd- 
wards, 210 “B: 1079, 106 Or. 58; %Da- 
vis v. State, 28 S.W.(2d) 794, 120 Tex. 
Cr. 114; Littlejohn v. State, 273 S.W. 
864, 100 Tex.Cr. 459; State v. Billings- 
ley, 169 P. 845, 99 Wash. 445. (14) 
Maliciously shooting into a railroad 
car. Hill v. State, 50 So. 41, 161 Ala. 
67. (15) Rape. Patterson v. State, 
141 So. 195, 224 Ala. 531 Leert gr 52 
S.Ct. 648, 286 U.S. 540, 76 L.Ed. 1278, 
and rev on other grounds 53 S.Ct. 55, 
237 7S. 45,. 11S Tees “158, -84 ASR, 
527]; Weems v. State, 141 So. 2115; 
224 Ala. 524 [cert gr 52 S.Ct. 648, 286 
U.S. 540, 76 L.Ed. 1278, and rev on oth- 
er grounds 53 S.Ct. 55, 287. U-S. 45) 77 
L.Hid. 158, 84 A.L.R. 527]; Patterson v. 
State, 108 So. 265, 21 Ala.App. 357; 
Godsey v. State, 155 S.H. 28, 171 Ga. 
233; State v. Higdon, 95 So. 868, 153 
a. 374; State v. Conner, 118 A. 211, 
97 N.J.Law 423; Harris v. State, 228 
P. 525, 27 Okl.Cr. 405; Burge vy. State, 
LE S.Wi.. 635, 738. bex,.Cr. 505._ ('6)) Sax 
botage. State v. Kowalchuk, 200 P. 
333, 116 Wash. 592. (17) Seduction. 
People v. Adams, 127 N.W. 354, 162 
Mich. 371. (18) Solicitation to com- 
mit crime. State v. Schleifer, 130 A. 
184, 102 Conn. 708. (19) Taking and 
concealing a stolen vehicle, knowing it 
to be stolen. Foreman v. State, 180 
N.E. 291, 203 Ind. 324. 

[ge] Question held proper or erro- 
neously disallowed in an action for: 
(1) Alienation of affection. Wood- 
house v. Woodhouse, 130 A. 758, 99 Vt. 


Side (2) Attorney’s fees. Leahy v. 
Lemp, (Mo.App.) 214 S.W. 228. (3) 
Balance due on an account. Bergman 


v. Service Caster & Truck Co., (Mo. 
App.) 249 S.W. 9738. (4) Breach of 
contract involving the issue of re- 
sponsibility for delay in delivery. De- 
troit Iron & Steel Co. vy. Detroit Gray 
Iron Foundry Co., 216 N.W. 391, 240 
Mich. 677. (5) Fire damage. Mensik 
v. Cascade Timber Co., 258 P. 323, 144 
Wash, 528. (6) Personal injuries. 
Lehigh Valley R. Co. v. Pidcock, 252 
FB. 475, 164 C.C.A. 659; Buffalo Rock 
Bottling Co. v. Stephenson, 118 So. 
498, 22 Ala.App. 605; St. Bernard Min- 
ing Co. v. Ashby;.175 S.W. 626, 164 
Ky. 416. (7) Replevin. International 
Harvester Co. of America v. Davot- 
vich, (Ariz.) 24 vee Sib. 

{h] In prosecution for accepti 
bribe, while state bank supeateaee 
ent, to refrain from examining a cer- 
tain bank, cross-examination of the 
daughter of accused concerning gifts 
to her and his wife is proper. Peo- 
pie Mg et eres 247 N.Y.S. 60, 231 App. 

iv. ; 


—_ 2 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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ough and sifting cross-examination of a witness.*! 
The rule excluding such evidence is not applied with 
the same strictness in cross-examination as in direct 
examination,*? and in this respect the court is in- 
vested with a considerable latitude of discretion,** 
and may if it deem proper, allow the examination to 
extend to matters which are not strictly relevant or 
material,** where such inquiry tends to promote jus- 
tice*® or to amplify the true situation,*® or to test 


41. Smiley v. State, 118 S.E. 713, 


156 Ga. 60. 


42. Lehigh Valley R. Co. v. Pid- 
eock, 252 F. 475, 164 C.C.A. 659; Smith 
ee Gable, 230 N.W. 28, 56 S.D. 604; 
Evansich v. Gulf, etc., R. Co., 61 Tex. 
24° "Vork Vv: Par tridge’ s Estate, 132 A. 
345 99 VG O20: ; 


43. U.S.—Lehigh Valley R.-Co. Vv. 
Pidcock, 252 F. 475, 164 oe 659; 
Dempsey v. Baltimore & O. Cosy 2id: 
F. 619; Mine, etc., at Co. vx 
Teer ete: Co:,,1 07, FB. 881, 47 C.C.A. 


Ala.—Newell Contracting Co. v. 
Wheeler, 135 So. 479, 223 Ala. 323; 
Porter vy. Louisville & N. R. Co., 79 
So. 605, 202 Ala. 139; Birmingham 
Ry., Light & Power Co. v. Lipscomb, 
73 So. 962, 198 Ala. 653; Carmichael 
v. State, 72 So. 405,197 Ala. 185; Hol- 
comb v. State, 94 So. 917, 19 Ala.App. 
24 [cert den 94 So. 921, 208 Ala. 698]; 
Allsup v. State, 72 So. 599, 15 Ala. 
App. 121; Ingram v. State, 69 So. 976, 
13 Ala.App. 147 [cert den 70 So. 1013]; 
Walker v. State, 64 So. 528, 10 Ala. 
App. 205. 


Ark.—Brown v. State, 233 S.W. 762, 
149 Ark. 588. 


Cal.—Mutchmor v. McCarty, 
85, 149 Cal. 603. 


D.C.—U. S. v. Eliason, 18 D.C. 104. 


Ga.—Macon City Bank v. Kent, 57 
Ga. 283. 


Idaho.—State v. McClurg, 300 P. 
898, 50 Idaho 762; Stafe-v. Mox Mox, 
152 P. 802, 28 Idaho 176. 


La.—State v. High, 40 So. 538, 116 
La. 79. 


Me.—State v. Hume, 164 A. 198, 131 
Me. 458; Lancaster v. Augusta Water 
Dist., 79 A. 463, 108 Me. 137, Ann.Cas. 
19138A 1252; State v. Rollins, 77 Me. 
380; Rumsey v. Bragg, 35 Me. 116. 


Mass.—Leavitt v. Fiberloid Co., 82 
N.E. 682, 196 Mass. 440, 15 L.R.A.N.S. 
855; American Woolen Co. v. Boston, 
etc., R. Co., 76 N.E. 658, 190 Mass. 152; 
Root v. Boston El. R. Co., 67 N.E. 365, 
183 Mass. 418; Prescott v. Ward, 10 
Allen 203. 


Mich.—People v. Marcus, 235 N.W. 
202, 253 Mich. 410; People v. McAr- 
ron, 79 N.W. 944, 121 Mich. 1; Heddle 
v. City Electric R. Co., 70 N.W. 1096, 
112 Mich. 547. 


Sik. 


Minn.—Drew v. Carroll, 139 N.W. 
953, 120 Minn. 478. 
Mo.—Neal v. Caldwell, 34 S.W.(2d) 


104, 326 Mo. 1146; Adriance vy. Arnot, 
31 Mo. 471; Dunn vy. Altman, 50 Mo. 
App. 231. 


Mont.—Stafe vy. McClain, 246 P. 956, 
76 Mont. 351. 

Neb.—Gatzmeyer y. Peterson, 94 N. 
W. 974, 68 Neb. 832. 

N.J.—Record v. Pennsylvania R. 


Co., 67 A. 1040, 75 N.J.Law 311 [aff 
72 A. 62, 76 N.J.Law 800]. 


N.Y.—La Beau vy. People, 34 N.Y. 
223; People v. Brown, 184 N.Y.S. 165, 
193 App.Div. 203, 38 N.Y.Cr. 503. 


N.D.—Ruddick v. Buchanan, 163 N. 
[70 C. J.—41] 
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W. 720, 37 N.D. 132. 


Ohio.—Shelby v. Clagett, 22 N.E. 
407, 46 Ohio St. 549, 5 L.R.A. 606. 

Okl.—Harris v. State, 228 P. 525, 27 
OkICr:, 405. 

Pa.—Clark v. Trinity Church, 5 
Watts & S. 266; Sebring v. Weaver, 42 
Pa.Super. 588. 

S.C.—Calhoun y. Anderson, 146 S.E. 
245, 148 S.C. 392. 


DDT gee v. Flint, 14 A. 178, 60 Vt. 


Va.—Allen vy. Commonwealth, 94 S. 
E. 783, 122 Va. 834. 


Wis.—Spear v. 
1060, 88 Wis. 545. 


[a] Rule applied.—(1) The char- 
acter and extent of cross-examination, 
involving the injection of collateral 
matters appropriate to test the wit- 
ness’ knowledge and candor, is entire- 
ly within the discretion of the trial 
judge, although subject to review for 
palpable abuse. Alabama Great South- 
ern R. Co. v. Ensley Transfer & Sup- 
Ply Co., 100 So. 342, 211 Ala. 298. (2) 
Where defendant’s engineer testified 
on direct examination that every en- 
gineer who ever ran over the line ap- 
proached the crossing in question un- 
der control, a matter collateral to the 
issue, it was discretionary with the 
court to permit cross-examination as 
to another collision at the crossing 
shortly after the collision involved, 
and hence the mere asking of the ques- 
tion was not improper or ground for 
continuance. Alabama Great Southern 
R. Co. v. Ensley Transfer & Supply 
Co., supra. (3) In an action against a 
railroad for destruction of property 
by fire, cross-examining the railroad’s 
witness as to his residence prior to 
that then maintained by him is with- 
in the court’s discretion. Louisville 
& N. R. Co. v. Smith, 133 So. 905, 222 
Ala. 618. 


[b] Discretion held properly exer- 
cised.—(1) In an action for breach 
of marriage promise, refusal to com- 
pel a witness for defendant on cross- 
examination to answer a question 
whether on one occasion he had had 
intercourse with plaintiff is within the 
trial court’s discretion. Young v. Cor- 
rigan, 208 F. 481. (2) In an action in- 
volving the validity of condemnation 
proceedings, it was not error to ad- 
mit on cross-examination of plaintiff's 
witness testimony tending to show 
waiver by, and estoppel of, plaintiff, 
allowance of testimony on collateral 
cross-examination being discretionary 
with the trial justice. Lancaster v. 
Augusta Water Dist., 79 A. 463, 108 
Me. 137, Ann.Cas.1913A 1252: (3) In 
an action to probate a destroyed will, 
allowing cross-examination of a wit- 
ness, who allegedly exercised undue 
influence on the testatrix, as to how 
she and her husband prospered while 
living with the testatrix, and kindred 
matters, is not abuse of discretion. 
Neal v. Caldwell, 34 S.W.(2d) 104, 326 
Mo. 1146. (4) In a larceny case, in 
which the state relied on testimony 
of one who had been convicted as a 
participant, it was not an abuse of 


Sweeney, 60 N.W. 
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the memory or sincerity of the witness;*7 and, where 
cross-examination on the whole case is allowed, a 
question calculated to draw out a fact which may be 
rendered material by further evidence is competent, 
although not accompanied by an offer to introduce 
such other evidence.*® 
to allow such examination, it is also within its dis- 
eretion to determine the limits beyond which it will 
not allow the examination to be extended.*® 


As the court has discretion 


Where 


discretion to refuse to permit defend- 
ant to inquire into the witness’ true 
name, although he admitted that the 
name given was assumed, where de- 
fendant had the full benefit of cross- 
examination as to showing that wit- 
ness was a convict, had committed 
perjury, etc. State v. Jones, 101° P. 
708, 53 Wash. 142. (5) In a liquor 
prosecution, permitting on cross-ex- 
amination of defendant’s witness cer- 
tain testimony as to the source of 
cnowledge of a third person concern- 
ing the location of a still, claimed to 
be res inter alios acta, is not an abuse 
of discretion. Marker v. State, 101 
So. 355, 20 Ala.App. 260. (6) Where a 
witness was testifying for plaintiff 
for the first time at the second trial, 
a question on cross-examination, how 
plaintiff found out the witness knew 
anything about the accident, was 
within the discretionary latitude of 
cross-examination allowed upon im- 
material matters. Porter v. Louis- 
vine & N. R. Co., 79 So. 605, 202 Ala. 


[ec] Discretion not extended to ma- 
terial matiers.—Discretion of the trial 
court as to the extent of cross-exam- 
ination on collateral or immaterial 
matters does not extend to excluding 
the amount of consideration of a 
transfer, upon the issue of fraud, 
which is always material. McCart v. 
Smith, 77 So. 967, 16 Ala.App. 387. 


44, U.S.—Mine, ete., Supply Co. v. 
Parke, ete. "Cor, LOT? ED. SSI e471 OsAe 


Ar ae Engr & Co. v. Burt, 31 Ala. 


paninege oe v. The Chieftain, 9 La. 


Mass.—Jennings v. Whitehead, etc., 
Mach. Co., 1388 Mass. 594. 


Wash.—State v. Carpenter, 
357, 32 Wash. 254. 


45. Atlantic Coast Line R. Co. vy. 
Holliday, 74 So. 479, 73 Fla. 269. 


46. Powers v. Ullmann, Stern & 
Repeats (Tex.Civ.App.) 16. S.W.(2d) 


By 


UGH BE. 


47. Baker v. State, 93 So. 270, 18 
Ala.App. 510. 
ius O’Donnell y. Segar, 25 Mich. 
aa U.S.—Miller v. U. S., 6 F.(2d) 


Radin v. United States, 189 F. 
DOSAellal IGcOsAN, 6. 


Cal.—People v. King, 246 P. 822, 77 
Cal.App. 434. 
DiC:—Kemp -v. Us S:, 41 “App. Die: 


539, 51 L.R.A.N.S. 825. 


Ill.—People v. Warren, 102 N.E. 201, 
259 Ill. 2138, Ann.Cas. 19140 219, 


Ky.—Taylor v. Moseley, 186 S.w. 
634, 170 Ky. 592, Ann.Cas.1918B 1125. 

Mo.—Bertke v. Hoffman, 50 S.W. 
(2d) 107, 330 Mo. 584. 


N.H.—State v. Mannion, 1386 A, 358, 
Sae NIH Pols? 


N.J.—Record v. Pennsylvania R. 
Co., 67 A. 1040, 75 N.J.Law 311 [aff 72 
A. 62, 76 N.J.Law 800]. 
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the only effect of the cross-examination of a witness 
on collateral matters would be to prejudice the minds 
of the jurors, it should not be permitted.°° The trial 
court may allow cross-examination on collateral or 
immaterial matters where such matters have been 
opened up on the direct examination; 
been held improper to refuse to allow it,°? although 
as to this the contrary has been held.°? 


[§ 810] (15) Improper Evidence Educed on Di- 
One who has brought out im- 
proper testimony on the examination in chief of his 


rect Examination. 


N.D.—Williams v. Beneke, 153 N.W. 
411, 30 N.D. 538. 


Vt.— York v. Partridge’s Estate, 132 
A Oso, Vite oo: 


[a] Practical conduct of ‘tual court 
requires that there shall be limit to 
inquiries on collateral matters in 
cross-examination of witnesses, even 
though relevant, and this limit must 
necessarily be fixed by the trial jus- 
tice in each case. Lafferty v. Houli- 
han, 121 A. 92, 81 N.H. 67. 


[b] Discretion held properly exer- 
cised: (1) By excluding, where the 
pertinent question at isSue was mere- 
ly whether defendant paid witness a 
certain amount in cash when a deed 
was delivered to him, questions as to 
what the witness did with this money. 
Littieri v. Freda, 88 A. 82, 241 Pa. 21. 
(2) In refusing to let a lengthy cross- 
examination of complaining witness, 
who was defendant’s wife, on irrele- 
vant and trivial matters, to continue. 
People v. King, 246 P. 822, 77 Cal.App. 
434. (3) In an action for breach of 
marriage promise, by exclusion of 
cross-examination whether witness 
knew any reason for plaintiff being in- 
troduced as defendant’s wife. Belm v. 
Patrick, 293 P. 847, 109 Cal.App. 599. 
(4) In a proceeding for the support'of 
a child where complainant has testi- 
fied as to the acts of intercourse with 
defendant, and denied any such act 
with another man, and expert witness- 
es have testified that the child born 
of the alleged intercourse had been in 
utero the usual period of nine months, 
and not much more, by refusal to per- 
mit complainant to be cross-examined 
as to acts of intercourse with the oth- 
er man at time which would have ex- 
tended the period of gestation to more 
than three hundred days. Territory v. 
Good, 27 Hawaii 8 [reh den 27 Hawaii 
PAGANS 

50: U.S.—Allen v..U. S., 115 FE. 3, 
Dae) CAae oO. 


Ala.—Hall v. State, 130 So. 531, 24 
Ala.App. 75 [cert den 130 So. 533, 222 
Ala. 26]. 

Iowa.—State v. Weems, 65 N.W. 387, 
96 Iowa 426. 

Minn.—Gracz v. Anderson, 116 N.W. 
1116, 104 Minn. 476. 

Mo.—Hancock y. Blackwell, 41 S.W. 
205, 139 Mo. 440. 


N.Y.—Mowbray v. Gould, 71 N.Y.S. 
865, 63 App.Div. 158; Burvee v. Peo- 
ple, 1 Thomps.&C. 289. 


Ohio.—Smith v. State, 180 N.E. 695, 
125. Ohio St. 137. 

Or.—Hurst v. Burnside, 8 P. 888, 12 
Or. 0. ‘ 

R.I.—St. Jean y. Lippitt Woolen Co., 
69 A. 604. 

$.D.—Ausland vy. Parker, 
192, 14 S.D. 273. 


Vt.—In re Barney’s Will, 44 A. 75, 
71 Vt. 217. 


85 N.W. 
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51 and it has 


Witnesses.° ® 


Va.—Wallen v. Wallen, 57 S.E. 596, 
10% Var led, 


Wash.—State v. Belknap, 87 P. 934, 
44 Wash. 605. 


Wyo.—Johnson v. State, 58 P. 761, 8 
Wyo. 494. 


[a] Rule applied.—Where, in an 
action for an alleged assault by de- 
fendant, the testimony was conflicting 
as to the fact of the assault, it was 
error to permit counsel for plaintiff, 
on cross-examination of defendant, to 
ask concerning another woman whose 
name nowhere else appeared in the 
record, the only purpose being to prej- 
udice defendant Bofors the jury. Hall 
Ba ND te 143 N.Y.S. 118, 158 App.Div. 


51. State v. Williams, 78 So. 662, 
143 La, 424; State v. Melton, 37 La. 
Ann. 77; People v. Van Tassel, 51 N. 
Brean LOG MeN. Dole 3 IN weer. 2 80); 
Patterson v. Howe, 202 P. 225, 229, 102 
Or. 275; Stamper v. Raymond, 62 P. 
20, 38 Or. 16; Capital Lumbering Co. 
v. Learned, 59 P. 454, 36 Or. 544, 78 
Am.S.R. 792; Cuddy v. Foreman, 83 N 
W. 1103, 107 Wis. 519; Ketchingman 
v. State, 6 Wis. 426. 


“A ruling made upon a question ask- 
ed on cross-examination as to a mat- 
ter which is immaterial because it is 
not within the issues ought not to be 
available as grounds for an exception 
to one who, in the first instance on his 
direct examination, offered testimony 
upon such immaterial matter, if the 
question asked on cross-examination 
was one which would have been prop- 
er had the matter been material.” 
Patterson v. Howe, supra. 


52. Louisville, etc., R. Co. v. Quinn, 
39 So. 756, 146 Ala. 330; Wilkerson v. 
State, 129 So. 722, 221 Ala. 453 [rev 
129 So. 720, 24 Ala.App. 53]; Taylor v. 
State, 101 So. 160, 20 Ala.App. 161; 
Valin v. McKerreghan, 62 N.W. 340, 
104 Mich. 213; Miner v. Paulson, 110 
P. 994, 60 Wash. 150., 


53. Agalianos vy. American Cent. 
Ins) Co 24) Pia in62- Cal Appi r34 or 
Beck v. Trimble, 59 P. 412, 14 Colo. 
App. 195; State v. Stinson, 125 So. 277, 
169 La. 377; Courtney v. Gordon, 241 
P. 233, 74 Mont. 408. 


[a] Rule applied.—Where plaintiff, 
in an action on a note indorsed to him, 
testified upon direct examination that 
he gave a valuable consideration for 
the indorsement, such testimony was 
wholly unnecessary and immaterial, as 
a consideration was presumed, and the 
title of the note was presumed to be 
in the holder, and therefore cross-ex- 
amination with reference to the na- 
ture and amount of the consideration 
was properly refused, but the rule 
would be the opposite if the issue of 
want of consideration had been rais- 
ed, and piaintiff in an attempt to an- 
ticipate such a defense had testified 
with respect to the consideration. 
Carver v. San Joaquin Cigar Co., 118 
P: 92, 16 Cal.App. 761. 
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witness cannot complain of the cross-examination of 
the witness on the same subject;°* but, where the 
direct testimony of a witness has been ruled out, a 
question on cross-examination which is given in such 
a form as to make the answer thereto a repetition of 
the incompetent testimony previously ruled out is 
properly excluded.®® 


[§ 811] (16) Cross-Examination 
A witness who testifies to the charae- 
ter or reputation of another may be subjected to 
cross-examination®’ with special reference to the 


of Character 


54. Cal.—In re Lenci’s Hstate, 288 
P. 841, 106 Cal.App. 171. 


Ga.—Lydia Pinkham Medicine Co. v. 
Gibbs, 33 S.E. 945, 108 Ga. 138. 


Ill.—People v. Yates, 171 N.E. 557, 
339. Ill. 421. 


Mont.—State v. Mott, 233 P. 602, 72 
Mont. 306. 


N.J.—Crosby v. Wells, 67 A. 295, 73 
N.J.Law 790. 


N.Y.—People v. Barone, 55 N.E. 
1088, 161 N.Y. 451; People v. Barry, 
116 N.Y.S. 870, 132 App. Div. 231,23 
N.Y.Cr. 447 Laff 89 N.E. 1107, 196 N.Y. 
507]; Mock v. Kaufman, 82 N.Y.S. 310, 
84 App.Div. 65. 


N.C.—Gramling yv. Dickey, 24 S.E. 
671, 118 N.C. 986. 


Ohio.—Minzey v. Marcy Mfg. Co., 
25 Ohio Cir.Ct. 593. 


Porto Rico.-—People v. Martinez, 36 
Porto Rico 792. 


S.C.—Pittsburg Plate Glass Co. v. 
Monroe, 61 S.E. 92, 79 S.C. 564. 


Tex.—Freedman v. Bonner, (Civ. 
App.) 40 S.W. 47. * 
eet Spear v. Richardson, 37 N.H. 

56. See Criminal Law § 1125; Evi- 
dence § 581. 

57. U.S.—Monadnock Mills Vv. 


Fushey, 224 F, 386, 140 C.C.A. 72 [cert 
pote S.Ct. 551, 241 U.S. 666, 60 L.Ed. 
1228] 


Cal.—People vy. Wright, 89 P. 364, 
4 Cal.App. 704. 


Del.—State v. Naylor, 90 A. 880, 28 
Del. 99. 


Ky.—Cox v. Commonwealth, 273 S. 
W. 515, 209 Ky. 787. 


La.—State v. Foster, 114 So. 696, 164 
La. 813. 


Mich.—People v. Hill, 241 N.W. 873, 
258 Mich. 79. 


Mo.—State v. Boyd, 76 S.W. 979, 178 
nee 2; State v. Smith, 28 S.W. 181, 125 
oO. 2. 


aa lack aney King, 155 S.E. 409, 158 
S.C. 251. 


Tex.—Booth vy. State, 145 S.W. 923, 
6b) Rex Cry i659: 


[a] Inquiry should be whether 
witness knows the general reputation 
of the person whose character is at 
issue, and as to the trait in question; 
and, when he answers that question in 
the ‘affirmative, the witness may testi- 
fy as to what the reputation is, with- 
out being cross-examined to test the 
extent and sources of his information, 
until the witness has been turned over 
at the close of his examination in 
chief. Hinson v. State, 52 So. 194, 59 
Fla. 20, 138 Am.S.R. 118. 


[b] Reputation in places other 
than where person lives.—(1) A wit- 
ness, having testified to defendant’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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particular attribute or trait of character involved,®® 
in the conduct of which considerable latitude is per- 
mitted,®® although the cross-examination should be 
confined within reasonable limits and not extended 


general reputation in the community 
where she lived, was properly permit- 
ted on cross-examination to be asked 
if he knew “anything about her repu- 
tation out in the country since she 
moved,” for the purpose of testing 
Sineerity or knowledge of witness. 
Parker v. Newman, 75 So. 479, 200 Ala. 
103. (2) That cross-examination of 
defendant’s character witnesses relat- 
ed to alleged misconduct at distant 
points does not make it objectionable. 
State v. Boyle, 248 P. 48, 49 Nev. 386. 
(3) Cross-examining question as to 
accused’s reputation in B, the place 
of the alleged offense, was proper, al- 
though accused had lived in E for 
some months prior to the offense, it 
appearing that E was part of B, and 
accused having a reputation among 
people knowing him in B_ proper. 
Fogg v. State, 72 So. 522, 197 Ala. 278. 


{c] Manner of testifying.—Court 
properly overruled defendant’s objec- 
tion to a question to witness to de- 
fendant’s general reputation why wit- 
ness found it necessary to answer in 
a certain reluctant way. People v. 
Woodson, 156 P. 378, 29 Cal.App. 531. 


58. Commonwealth v. Stites, 227 S. 
W. 574, 190 Ky. 402; Commonwealth 
v. Tkech, 97 Pa.Super. 489. 


[a] Tlustrations.—(1) In a prose- 
eution for incest, when a witness is 
called to prove the good moral char- 
acter of defendant, he should be ex- 
amined with special reference to his 
orderly conduct with respect to the 
opposite sex rather than his industry 
and honesty, and the attorney for the 
commonwealth may cross-examine the 
witness with respect to the special 
trait involved. Commonwealth  v. 
Stites, 227 S.W. 574, 190 Ky. 402. (2) 
Where accused put in issue his repu- 
tation for chastity, testimony that the 
witness heard that accused’s atten- 
tions to the wife of another had caus- 
ed a separation was proper cross-ex- 
amination. Newell v. State, 145 S.W. 
939, 66 Tex.Cr. 177. (3) In a bribery 
trial, permitting a question to a char- 
acter witness whether by integrity of 
a public officer he meant one who had 
sworn to support the constitutions is 
improper. People v. Sheffield, 293 P. 
72, 77, 108 Cal.App. 721. 


59. Ala.—Stanfield v. State, 57 So. 
402, 3 Ala.App. 54. 


Idaho.—State v. Brown, 26 P.(2d) 
31, 


Mo.—State v. Conley, 238 S.W. 804; 
State v. Huffman, 238 S.W. 430; State 
v. Gregory, 59 S.W. 89, 158 Mo. 139. 


N.H.—State v. Knapp, 45 N.H. 148. 


N.Y.—People v. Callahan, 130 N.Y.S. 
1041, 73 Misc. 455. 


Or.—State v. Harvey, 242 P. 440, 117 
Or. 466. 

[a] Rule applied.—(1) Where 
cused’s witness testified that ac- 
cused’s character, and character for 
peace and quiet were good, it was 
proper to ask him on cross-examina- 
tion whether some people in discuss- 
ing accused’s character would say 
good things about him and some bad 
things. Way v. State, 46 So. 273, 155 
Ala. 52. (2) Where a character wit- 
ness for accused had testified he had 
been a police officer and knew defend- 
ant, his associates, friends, and fam- 
ily, and that defendant’s reputation 
was good, it was not an abuse of the 
trial court’s discretion to permit 
‘cross-examination of the witness as 


ac- 


* 
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to defendant’s haunts, his associates, 
and their reputations. State v. Con- 
ley, (Mo.) 238 S.W. 804. (8) Where, 
in a prosecution for obtaining a deed 
by false pretenses, witnesses testified 
to the good reputation of defendant, 
the state was properly permitted to 
show on cross-examination that he 
was trading with, and a partner of, as- 
sociates having bad reputations for 
honesty and fair dealing. State v. 
Loesch, 180 S.W. 875. . (4) It was not 
an abuse of discretion to allow cross- 
examination of defendant’s character 
witnesses to extend to the fact that 
one of the witnesses was indebted to 
defendant, and that defendant was on 
the official bond of the other. Stout 
v. State, 72 So. 762, 15 Ala.App. 206 
[cert den 73 So. 1002, 198 Ala. 695]. 
(5) Defendant cannot object that 
cross-examination of his character 
witnesses should have been limited to 
the question of honesty where such 
cross-examination related in a gen- 
eral way to matters which defendant’s 
counsel drew out from accused and 
from an accomplice while on the stand 
as the state’s witness. State v. Huff- 
man, (Mo.) 238 S.W. 430. 

[b] Question held too broad.—The 
question whether witness knew the 
general reputation of deceased was 
too broad. Wynn v. Commonwealth, 
222 S.W. 955, 188 Ky. 557. 


[ec] It was within discretion of 


trial court to exclude a question ask-: 


ed on cross-examination of a state’s 
witness as to whether defendant was 
a law-abiding citizen as not proper 
cross-examination. Holmes y. State, 
195 P. 508, 18 Okl.Cr. 415 (a question 
asked a witness on cross-examination, 
“He [defendant] was a law-abiding 
citizen, wasn’t he?’ was not in prop- 
er form). 


on U.S.—Sloan v. U. S., 31 F.(2d) 
902. 


Ala.—Rutledge v. Rowland, 49 So. 
461, 161 Ala. 114; Hall v. State, 40 
Ala. 698. 


Ill.—Aneals v. People, 25 N.E. 1022, 
134 Ill. 401. 


Iowa.—State v. Burris, 190 N.W. 38, 
194 Iowa 628. 


Ky.—Black v. Commonwealth, 42 S. 
W.(2d) 8838, 240 Ky. 620; Girkey v. 
Commonwealth, 42 S.W.(2d) 516, 240 
Ky. 389; Fugate v. Commonwealth, 
277 SW. 1029, 211 Ky. 700, 


Mo.—State v. Dixon, 190 S.W. 290. 


N.C.—Woodie v. Town of North 
Wilkesboro, 74 S.E. 924, 159 N.C. 353. 


Tex.—Bereal v. State, 225 S.W. 252, 
88 Tex.Cr. 138. 


Utah.—State v. Cluff, 158 P. 701, 48 
Utah 102. 


[a] Rule applied.—(1) In a prose- 
cution for adultery, evidence, on 
cross-examination of defendant's 
brother-in-law, who had testified that 
the reputation of accused for chastity 
was good, that defendant’s first child 
was born seven months after his mar- 
riage is inadmissible to show defend- 
ant’s want of chastity. State v. Cluff, 
158 P. 701, 48 Utah 102. (2) In cross- 
examining a witness as to the charac- 
ter of plaintiff suing for assault in ar- 
resting him, it was not error to ex- 
clude a question that, assuming cer- 
tain things were true, would he call 
one who would be guilty of numerous 
incidents mentioned a peaceable, law- 
abiding man. Rutledge v. Rowland, 
49 So. 461, 161 Ala. 114. (8) In a 
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to matters throwing no real light on the question of 
character and reputation.®°® 
into source of the witness’ knowledge concerning 
character of party for or against whom he testifies,®! 


It is proper to inquire 


prosecution for murder, where a wit- 
ness had testified to defendant’s good 
reputation, it was improper to ask 
him if he would have so testified if 
he had known that defendant had mar- 
ried a whore. Bereal v. State, 225 S. 
W. 252, 88 Tex.Cr. 138. (4) Cross-ex- 
amination of character witnesses as 
to whether they had read about offi- 
eers finding whisky and other articles 
in defendant’s room was erroneous. 
Sloan v. U. S., 31. F.2d) 902. ((5) -In 
a prosecution of a negro for murder, 
where defendant offered character 
witnesses as to his reputation as he- 
ing peaceable and quiet, cross-exami- 
nation of such witnesses relating to 
reports of “joy-rides” by accused with 
white girls is improper. State v. Bur- 
ris, 190 N.W. 38, 194 Iowa 628. (6) 
In a civil case, where plaintiff’s wit- 
ness had testified as to his good char- 
acter, a question to the witness, as to 
whether he thought that a man who 
would go to a distillery and try to run 
another away with a gun and would 
attend a lynching bee wasS a man of 
good character, was incompetent. 
Woodie v. Town of North Wilkesboro, 
74 S.E. 924, 159 N.C. 353. (7) Upon 
cross-examination of witnesses testi- 
fying to accused’s general reputation 
for peacefulness, it was error for the 
state to show an old affray in which 
accused was cut, it appearing that he 
was not prosecuted for his part there- 
in, but his cpponent was. State v. 
Dixon, (Mo.) 190 S.W. 290. (8) Ina 
murder prosecution after defendant 
had produced testimony by witnesses 
that her reputation for peacefulness 
was good, cross-examination of such 
witnesses, whether they knew that de- 
fendant was a married woman living 
in open adultery with deceased, ¢on- 
stituted reversible error as irrelevant. 
Commonwealth v. Thomas, 127 A. 427, 
282 Pa. 20. (9) Cross-examination of 
witnesses, who had testified that de- 
fendant charged with homicide was a 
man of good character for peace and 
quiet, as to whether they had not 
heard that defendant had committed 
immoral deeds and illegally sold whis- 
ky, is improper, although witnesses 
said they had not heard thereof as 
not throwing light on reputation for 
peace and quiet. Smith v. Common- 
wealth, 268 S.W. 328, 206 Ky. 728. 
(10) Character witnesses having testi- 
fied solely to defendant’s reputation 
as to honesty, cross-examination as to 
knowledge of prior convictions for 
liquor law violations is error. State 
v. Bell, 221 N.W. 521, 206 Iowa 816. 


61. U.S.—Pittman v. U. S., 42°F. 
(2d) 793. 


Mo.—State v. Glazebrook, 242 S.W. 
$28. 


N.C.—State v. Nelson, 156 S.E. 154, 
200 N.C. 69; State v. Holly, 71 SE. 
450, 155 N.C. 485. 


Okl.—Riley v. State, 269 P. 390, 40 
Okl.Cr. 380; Phillips v. State, 203 P. 
902, 20 Okl.Cr. 415. 


Pa.—Commonwealth v. Brandler, 81 
Pa.Super. 585. 


Tex.—Clark vy. 
App.) 164 S.W. 5 


[a] Rule applied.—(1) In a prose- 
cution for unlawfully manufacturing 
liquor, asking of defendant’s charac- 
ter witness on cross-examination as 
to whether people with whom witness 
had talked, and upon whose state- 
ments he based his opinion, were 
aware that defendant was engaged in 
the manufacture of liquor, was not 


7 Hendricks, (Civ. 


644 [70 C.J.] 


and its extent,®? and 


knowledge.** 


fendant is proper.®* 


error, where defendant testified and 
put in issue his good reputation. 
Hawkins v. State, 270 S.W. 1025, 99 
Tex.Cr. 569. (2) A character witness 
may be cross-examined as to whether 
the defendant’s reputation had been 
the subject of discussion in his pres- 
ence as the jury is entitled to know 
whether the witness’ assertion as to 
the good character of the defendant is 
based upon the fact that people speak 
well of him or because the witness 
has heard nothing against him. Com- 
monwealth v. McGillicuddy, 82 Pa. 
Super. 487. (3) Accused charged with 
possessing liquor, putting his charac- 
ter in issue, is entitled to have the 
state’s witness testify who stated that 
accused was a bootlegger or was sell- 
ing whisky. Ogden v. State, 153 S.E. 
94, 41 Ga.App. 360. (4) Defendant 

may cross-examine a witness, testify- 
ing to bad character, relative to his 
source of information. Riley v. State, 
269 P. 390, 40 Okl.Cr. 380. 


62. Ala.—Central Iron & Coal Co. 
v. Wright, 101 So. 815, 20 Ala.App. 
82 [cert den 101 So. 824, 212 Ala. 
130]. 


Ga.—Crews v. State, 87 S.E. 604, 17 
Ga.App. 465. 


Mo.—State v. Fletcher, 
Salas 


N.C.—State v. Nelson, 156 S.E. 154, 
200 N.C. 69. 


Okl.—Phillips v. State, 203 P. 902, 
20 Okl.Cr. 415. 


Or.—State v. Frohnhofer, 293 P. 921, 
134 Or. 378. 


Pa.—Commonwealth vy. Brandler, 81 
Pa.Super. 585. 


63. Ala.—Roney v. State, 
907, 225 Ala. 24. 


Ark.—Clark v. State, 205 S.W. 975, 
135 Ark. 569. 


Fla.—Fine v. State, 70 So. 379, 70 
Fla. 412. 


Nev.—State v. Sella, 168 P. 278, 41 
Nev. 113. 


Tex.—Howard v. State, 298 S.W. 
587, 107 Tex.Cr. 585; Morris v. State, 
198 S.W. 141, 82 Tex.Cr. 13. 


Wash.—State v. Murie, 248 P. 79, 
140 Wash. 71. 


64. Burton v. State, 69 So. 9138, 194 
Ala. 2. 

65. State v. Hixson, 227 N.W. 166, 
208 Iowa 1233. 


66. State v. Nance, 
a INO 4i. 


67. U.S.—Lawrence v. U. S., 56 F. 
(2d) 555 [cert den 52 S.Ct. 646, "286 U. 
S565, 765L.bid. 12971; McBoyle Venor 
S., 43 ¥. (24) 273 [cert gr 51 S.Ct.°181, 
282 U.S. 885, 75 L.Ed. 742, and rev on 
other grounds 51 S.Ct. 340, 283 U.S. 25, 
75 L.Hd. 816]; Pittman v. U. S., 42 F. 
(2d) 793; Lisansky v. U. S., 31 F.(2d) 
846, 67 A.L.R. 67 [cert den 49 S.Ct. 
614, 279 U.S) 873/738) Tied. 1008]; 
Jung Quey v. United States, 222 F. 
766, 188 C.C.A. 314. 


Ala.—Hill v. State, 97 So. 639, 210 
Ala. 221; Massey v. Pentecost, 90 So. 
866, 206 Ala. 411; Vaughan v. State, 
78 So. 378, 381, 201 Ala. 472 [cit Cyc]; 


141 So. 


141 S.E. 468, 


interrogate him on the 
facts on which he bases his opinion, to test his 
The cross-examination of defend- 
ant’s character witness by showing the motive which 
led the witness to inquire about the character of de- 
It is proper to cross-examine 
the witness to determine his knowledge of the dif- 


190 S.W. | 
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or bad.°® 


Hill v. State, 69 So. 941, 194 Ala. 11, 
2 Avtar Rn 509) Lowman v. State, 50 
So: 43) 161.:Ala..47; Vaughniv. State, 
81 So. 417, 17 Ala.App. 35 [cert den 
82 So. 894, 203 Ala. 700]; Norris v. 
State, 75 So. 718, 16 Ala.App. 126 
[eert den 76 So. 997, 200 Ala. 699]; 
Stout v. State, ‘72 So. 762, 15 Ala.App. 
206 [cert den 73 So. 1002, 198 Ala. 


695]; Lewis v. State, 71 So. 617, 14 
Ala.App. 72; Maxwell v. State, 65 So. 
732, 11 Ala.App. 53. 

Ariz.——Smith v. State, 196 P. 420, 
22 Ariz. 229. 

Cal.—People v. Gayle, 259 P. 750, 


202 Cal. 159; People v. Sieber, 257 P. 
64, 201 Cal. 341; People v. Cohen, 298 
P. 114, 113 Cal.App. 260; People v. 
De Vaughan, 288 P. 113, 105 Cal.App. 
516; People v. Rice, 266 P. 295, 90 Cal. 
App. 590; People v. Simons, 232 P. 
772, 70 Cal. SPR 143; People v. High- 
tower, 224 P. 110, 65 Cal.App. 331. 


Fla.—Cook v. State, 35 So. 665, 46 
Fla. 20. 


Ga.—Baldwin v. State, 75 S.E. 324, 
138 Ga. 349; Moulder v. State, 71 S.E. 
682, 9 Ga.App. 438. 


Idaho.—State v. Brown, 26 P.(2d) 
131; State v. Ward, 1 P.(2d) 620, 51 
Idaho 68. 


Ill.—People v. Willy, 183 N.E. 859, 
301 Ill. 307. 


Ind.—Binford v. Young, 16 N.H. 142, 
418 Ind. 174; Hutts v. Hutts, 62 Ind. 


Iowa.—State v. Rounds, 248 N.W. 
500; Amick v. Montross, 220 N.W. 51, 
206 Iowa 51, 58 A.L.R. 1147; State v. 
Moss, 168 N.W. 164, 185 Iowa 158; 
State v. Rowell, 154 N.W. 488, 490, 172 
Iowa 208 [cit Cyc]; State v. Kimes, 
132 N.W. 180, 152 Iowa 240. 


Kan.—State v. McKee, 291 P. 950, 
131 Kan. 263; State v. Killion, 148 P. 
643, 95 Kan. 371. 


Ky.—Htherton v. Commonwealth, 55 
S.W.(2d) 343, 246 Ky. 553; Black v. 
Commonwealth, 42 S.W.(2d) 888, 240 
Ky. 620; Girkey v. Commonwealth, 
42 SW. (24) 516, 240 Ky. 389; Hall v. 
Commonwealth, 17 S.W.(2d) 751, 229 
Ky. 646; Steele v. Commonwealth, 232 
S.W. 646, 192 Ky. 223. 


La.—State v. Hebert, 103 So. 742, 
158 La. 209) [afl 47° S.©t) 103, 1272 US. 
B12 71 Te Bdeeo7 0s 49) ATR: 1102]; 
State v. Green, 54 So. 45, 127 La. 830; 
ate v. Pain, 19 So. 138, 48 La.Ann. 
o . 


Mo.—State v. Wilson, 34 S.W.(2d) 
98; State v. Harris, 22 S.w. (2d) 1050, 
324 Mo. 139; State v. Pine, 18 S.W. 
(2d) 48; State v. Gurnee, 274 S.W. 
58, 309 Mo. 6; State v. Cooper, 271 S. 
W. 471; State v. McDonald, 231 S.W. 
927; State v. Seay, 222 S.W. 427, 282 
Mo. 672; Frere Viens CeALVil ts (App.) 
60 S.W. (2a) 698 

Mont.—State v. Jones, 139 P. 441, 
48 Mont. 505. 


Neb.—Basye v. State, 68 N.W. 811, 
45 Neb. 261. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386; State v. Sella, 168 P. 278, 
41 Nev. 113. 


N.Y.—People v. Saul, 176 N.Y.S. 353, 
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ference between character and reputation®® and to 
ask the witness in what respect the character is good 
The inquiry may extend to the witness’ 
knowledge of particular rumors or reports of miscon- 
duct which have, or are claimed to have, circulated 
concerning such person;*? and the witness may be 
interrogated coneerning facts within his knowledge 


188 App.Div. 25, 37 N.Y.Cr. 536 [appeal 
dism 125 N.E. 922, 227 N.Y. 601] Car= 
penter v. Blake, 10 Hun 358 [aft 75 N. 
Va 2, > 


N.C.—State v. Burton, 90 S.E. 561, 
172 N-C. 939. 


Ohio.—Zeltner v. State, 13 Ohio Cir. 
Cisne Sata. 


Okl.—Johnson v. ‘State, (Cr.) 16 P. 
(2d) 2638;—Bond v.gState, (Cr.) 11 P. 
(2d) 200; Teel v. State, (Cr.) 11 P.(2d) 
197; Carroll v. State, 215 P. 797, 24 
OkI1.Cr. 26; Jones v. State, 190 P. 887, 
17 Okl.Cr. 561; Russell v. State, 194 
P. 242, 17 Okl.Cr. 164; Pope v. State, 
175.-Pi 727) 152 OKVCry L62cseStousery. 
States. oee B27. 6 SOK Gr wal 5. 


Or.—State.v. Matson, 253 P. 527, 120 
Or. 666; State v. Holbrook, 188 P. 947, 
192 P. 640, 193 P. 434, 98 Or. 43; State 
v. Doris, 94 P. 44, 51 Or. 136, 16 L.R.A. 
N.S. 660. 


Pa.—Commonwealth v. Wilson, 44 
Pa.Super. 183. 


Tenn.—Tucker vy. State, 257 S.W. 
850, 149 Tenn. 98. 


Tex.—Smithson vy. State, (Cr.) 61 S. 
W.(2d) 498; Grohoske v. State, 50 
S.W.(2d) 310, 121 Tex.Cr. 352; Brown 
v. State, 47 S.W.(2d) 290, 120 Tex.Cr. 
95; Adaire v. State, 45 S.W.(2d) 984, 
119 Tex.Cr. 381; Brady v. State, 44 S. 
W.(2d) 373, 119 Tex.Cr..178; Wharton 
v. State, 38 S.W.(2d)<72, 117 Tex.Cr. 
439; Byers v. State, 33 S.W.(2d) 446, 
116 Tex: Cr. 93; "Page vy. State @27tsew. 
(2d) 219, 115 Tex.Cr. 605; Kimbrell 
v. State, 27 S.W.(2d)-228, 115. TexCr. 


593; Hunter v. State, 18 S.W.(2d) 
627, 112 Tex.Cr. 590; McGee v. State, 
16 SW.(@ad) 1096, 112. Tex.Crac3sb; 


Kitchens v. State, 10 S.W.(2d) 999, 111 
Tex.Cr. 45; Skelton v. State, 291 S.W. 
238, 106 Tex.Cr. 90; Goss v. State, 284 
S.W. 578, 104 Tex.Cr. 456; Townsley v. 
State, 281 S.W. 1054, 103 Tex.Cr. 508; 
Davis v. State, 279 S.W. 275, 102 Tex. 
Cr. 608; Rosamond v. State, 276 S.W. 
247, 101 Tex.Cr. 315; Wright v. State, 
266 S.W. 7838, 98 Tex.Cr. 513; MeMul- 
len v. State, 265 S.W. 582, 98 Tex.Cr. 
229; Barrett v. State, 215 S.W. 858, 
86 Tex.Cr. 101; Glascoe v. State, 210 
S.W. 956, 85 Tex.Cr. 234; Roberson v. 
State, 203 S.W. 349, 83 Tex.Cr. 238; 
Patterson v. State, 202 S.W. 88, 83 
Tex.Cr. 169; Duhig v. State, 180 S.W. 
Zoe See xe eee oe 


And see Criminal Law § 1165. 


[a] It is only on cross-examina- 
tion that a party may inquire into ac- 
cused’s prior reputation in special re- 
spects or as to accused’s prior convic- 
tion for specific violation of law. 
Stout v. State, 72 So. 762, 15 Ala.App. 
el [cert den 73 So. 1002, 198 Ala. 
695). 


[b] Character witnesses only may 
be so questioned.—(1) In a criminal 
prosecution, where defendant seeks to 
prove his good reputation by wit- 
nesses, the state ay cross-examine 
as to whether the witnesses have 
heard of named misconduct of defend- 
ant amounting to a violation of law, 
but such evidence may be shown by 
cross-examination of the witnesses 
for defendant only from those by 
whom he sought to support his good 
reputation. Rose v. State, 244 S.w. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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der prosecution, cross-examination of 
a witness not testifying as to de- 
ceased’s reputation, but called only to 
prove a specific act, does not render 
admissible rejected testimony as to 
such specific act. Bridges v. State, 4 
S.Wited) 12, 176 Ark. 756, (3) Where; 
on.a trial for murder, defendant put 
his character in issue, and a witness 
for defendant failed to qualify as a 
character witness on his direct exam- 
ination, it was error, on cross-exam- 
ination, to allow the state to ask if 
witness had heard of specific acts of 
defendant, tending to show that he 
was a man of violent character. Lynn 
v. State, 79 S.E. 29, 140 Ga. 387. 


[c] Not limited to felonies.— 
Cross-examination of a character wit- 
ness concerning conduct out of tune 
with reputation reported is not limit- 
ed to felonies, but may go to any mat- 
ter inconsistent with reputation. Peo- 
ple v. Cohen, 298 P. 114, 113 Cal.App. 
260 (inquiry as to vagrancy). 


{d\ Whether or not charges had 


“peen filed against accused on account 


of acts respecting which a character 
witness was cross-examined was im- 
material. Wharton y. State, 38 S.W. 
C20) 2) 117 Tex-Cr. 439. 


[e] Fact that misconduct was 
against defendant’s wife, child, moth- 
er, or other relative does not alter the 
rule. Lasater v. State, 227 S.W. 949, 
88 Tex.Cr. 452. 


{f] Witness testifying to charac- 
ter of person may be asked whether 
he has heard that such person: (1) 
Admitted having taken prosecutrix to 
a hotel and having spent the night 
there with her. Rosamond v. State, 
276° S.W:, 247,101 .Tex:Cr.: 315." (2) 
And his father were drunk and gam- 
bling with cards. Vaughan v. State, 
78 So. 378, 201 Ala. 472. (3) Attempt- 
ed to commit suicide. People v. Frey, 
70 N.W. 548, 112 Mich. 251. (4) Beat 
his oid grandfather. Ragland v. State, 
59 So. 637, 178 Ala. 59. (5) Burned his 
property to collect the insurance. 
Commonwealth v. McClellan, 42 Pa. 
Super. 504; Newman v. State, 269 S.W. 
440, 99 Tex.Cr. 363. (6) Committed 
an assault. State v. Brown, 79 S.W. 
1111, 181 Mo. 192; Pruitt v. State, 225 


‘S.W. 525, 88 Tex.Cr. 203 (previous as- 


sault on wife). (7) Committed cer- 
tain crimes. Terry v. State, 23 So. 
776, 118 Ala. 79; Shears v. State, 46 N. 
E. 331, 147 Ind. 51. (8) Did certain 
things on a certain occasion. People 
Vv." Smith, -279 P. 1022, 100 Cal.App. 
344. (9) Drew his pistol on differ- 
ent people. People v. Ah Lee Doon, 
31 PB. 933, 97 Cal.171., (10) Had a dif- 
ficulty in which he assaulted another 
with a knife. Jones v. State, 25 So. 
204, 120 Ala. 308. (11) Had a diffi- 
culty with a widow concerning a 
money transaction. lLeavell v. Lea- 
vell, 89 S.W. 55, 114 Mo.App. 24. (12) 
Had been arrested and fined for car- 
rying concealed weapons. Brindisi v. 
People, 230 P: 797, 76 Colo. 244. (13) 
Had been arrested for disturbing the 
peace. People v. Moran, 77 P. 777, 144 
Cal. 48. (14) Had been arrested on 
various charges. Randall v. State, 32 
N.E. 305, 132 Ind. 539. (15) Had been 
charged with certain offenses. Smith 
v. State, 15 So. 866, 103 Ala. 57; Jim- 
merson v. State, 86 So. 1538, 17 Ala. 
App. 552; People v. Fodera, 164 P. 
22, 33 Cal.App. 8; State v. Oteri, 55 
So. 582, 128 La. 939, Ann.Cas.1912C 
878; Commonwealth v. Brandler, 81 
Pa.Super. 585; Commonwealth vy. 
Engle, 73 Pa.Super. 138; Falco v. 
State, 35 S.W.(2d) 415, 117 Tex.Cr. 
70; Rose v. State, 244 S.W. 1009, 92 
Tex.Cr. 560; Waters v. State, 241 S.W. 


496, 91 Tex.Cr. 592; Williamson y. 

State, 167 S.W. 360, 74 Tex.Cr: 289. 

(16) Had been conyicted of crime. 
‘ 


WITNESSES © 


Mitrovich v. U. S., 15 F.(2d) 168. (17) 
Had been in prison for fighting. Peo- 
ple v. Laudiero, 85 N.E. 132, 192 N.Y. 
304, 22 N.Y.Cr. 412. (18) Hid had 
trouble with certain named persons. 
Stinson v. State, 49 S.W.(2d) 468, 120 
Tex.Cr. 456. (19) Had received money 
from clients for specific purposes and 
misappropriated it. Commonwealth 
v. Bernstine, 157 A. 698, 103 Pa.Super. 
518 (aff 162 A: 297, 308 Pa. 394]. (20) 
Had trouble with his son. Smithson 
v. State, (Tex.Cr.) 61 S.W.(2d) 498. 
(21) Had undertaken with a gun to 
drive a neighbor from) his claim. 
State v. Popa, 185 P. 1114, 56 Mont. 
587. (22) Had worn “stripes.” 
Holmes v. State, 7 So. 193, 88 Ala. 26, 
16 Am.S.R. 17. (23) Lived in an- 
other city with a woman other than 
his wife, and was the father of an 
illegitimate child. State v. Cooper, 
(Mo.) 271 S.W. 471. (24) Participat- 
ed in an affray. White v. State, 21 So. 


330) 111 Alan 92. (25). Performed 
abortions. State v. Davidson, 157 S. 
W. 890, 172 Mo.App. 356. (26) Previ- 


ously served a term in the peniten- 
tiary. State v. Boyd, 76 S.W. 979, 178 
Mo. 2. (27) Shot a certain person. 
Turner v. Commonwealth, 215 S.W. 76, 
185 Ky. 382. (28) Shot several people. 
People v. Laudiero, 85 N.E. 132, 192 N. 
Y. 304, 22 N.Y¥.Cr. 412. (29) Violated 
liquor laws. Johnson v. State, 124 So. 
125, 23 Ala.App. 258; Sparks v. State, 
123 So. 292, 23 Ala.App. 257; State v. 
Green, 54 So. 45, 127 La. 830; State v. 
Crow, 17 S.W. 745, 107 Mo. 341; State 
v. Davidson, 157 S.W. 890, 172 Mo.App. 
356; Salinas v. State, 18 S.W.(2d) 
6635) L138) MexOrsy 1/425 (30) Was a 
drunkard at one time and had taken 
the whisky cure. State v. Steele, 217 
S.W. 80, 280 Mo. 63. (31) Was a 
gambler. State v. Thornhill, 74 S.W. 
832, 174 Mo. 364. (32) Was a prosti- 


tute. State v. Wilson, 73 S.E. 812, 
158 N.C. 599. (33) Was in a shooting 
scrape. Smithson y. State, (Tex.Cr.) 


61 S.W.(2d) 498. » (34) Was in the 
chain gang. Hunter v. State, 65 S.B. 
154, 183 Ga. 78. (35) Was prosecut- 
ed for theft. Smithson v. State, su- 
pra. (36) Was selling whisky. 
Wright v. State, 266 S.W. 783, 98 Tex. 
Cr. 513. (37) Was theretofore “re- 
puted to have committed grand lar- 
ceny, and to have beaten the case.” 
People v. Callahan, 130 N.Y.S. 1041, 73 
Mise. 455. (38) Was ‘‘too thick with” 
a certain woman. Forrester v. State, 
42 Siw. .400;) 38 TexCre 2452" (39) 
Wrote illegal whisky prescriptions. 
State v. Davidson, 157 S.W. 890, 172 
Mo.App. 356. 


[g] Similar offenses.—(1) Where 
a witness testifies to the character of 
accused it is proper to inquire, on 
cross-examination, whether he has 
heard accused committed other crimes 
Similar to the one for which he is be- 
ing tried. Cox v. State, 69 So. 240, 
13 Ala.App. 265. (2) Cross-examina- 
tion of defendant’s character witness- 
es, in a prosecution for an offense 
against a child, as to whether they 
had heard of another little girl’s com- 
plaint against defendant is proper. 
People v. Rice, 266 P. 295, 90 Cal.App. 
590. (3) Evidence of lewd conduct 
with other girls than those involved 
in charges is admissible when appro- 
priate to cross-examination of de- 
fendant’s character witness. People 
vy. Heath, 248 P. 1027, 79 Cal.App. 20. 
(4) Where a defendant charged with 
carnal knowledge of a female under 
sixteen offered evidence of his good 
character it is proper to cross-exam- 
ine the character witnesses as_ to 
whether they had heard reports of 
improper acts between defendant and 
other women for the purpose of show- 
ing the accuracy and candor of the 
witnesses. McCreary v. Common- 
wealth, 165 S.W. 981, 158 Ky. 612. (5) 
A witness for one charged with assault 


-198 Ala. 695]; 
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to rape may be asked if he has heard 
that accused had previously had sim- 
ilar trouble. State v. Smith, 157 S.W. 
307, 250 Mo. 274. (6) In a prosecu- 
tion for attempting to commit an 
abortion, it is not error to permit wit- 
nesses on cross-examination to state 
that they had previously heard of 
similar charges against accused. 
Smith v. State, 73 So. 793, 112 Miss. 
802. (7) In a prosecution for buying 
and receiving stolen property it is 
proper to ask the witness if heard 
that accused had harbored other 
stolen property. State v. Hicks, (Mo.) , 
64 S.W.(2d) 287. (8) In a burglary 
prosecution, cross-examination of de- 
fendant’s witness, relating to knowl- 
edge of defendant’s previous arrest 
for stealing, is proper. Davis v. 
State, (Okl.Cr.) 19 P.(2d) 384. (9) In 
a prosecution for larceny it is com- 
petent to ask whether the witness had 
heard that defendant was concerned 
in other larcenies. Clark v. U. S., 57 
App DiC. 335, 23 F.2d) (7563) State: Vv. 
Van Hoozer, 185 N.W. 588, 192 Iowa 


818; State v. McDonald, 46 P. 966, 57 
Kan. 537; State v.Crow, 17. S..W:.' 745, 
107 Mo. 341. (10) Ina prosecution for 


murder it is proper to ask the witness 
on cross-examination if he had heard 
of defendant’s shooting at a man a 
short time before the killing. Bell v. 
State, 54 So. 116, 170 Ala. 16; Bulling- 
ton v. State, 69 So. 319, 13 Ala.App. 
611. (11) In a prosecution for liquor 
jaw violation, a witness may be asked 
whether he has heard ef other similar 
violations. Spalitto v. U. S., 39 F.(2d) 
782; Cochran v. State, 92 So. 524, 18 
Ala.App. 403 [cert den 92 So. 920, 207 
Ala. 710]; Stout v. State, 72 So. 762, 
15 Ala.App. 206 [cert den 73 So. 1002, 
State v. Phillips, 135 
S.W. 4, 233 Mo. 299 (running a dive 
and selling liquor without a license). 
(12) A witness for defendant charged 
with murder may be cross-examined 
respecting his having heard that de- 
fendant killed another. People v. Ah 
Lee Doon, 31 P. 933, 97 Cal. 171 (prior 
conviction of murder); Wharton v. 
State, 38 S.W.(2d) 72, 117 Tex.Cr. 439. 
(13) On a prosecution for liquor law 
violations it is proper to ask if the 
witness has heard that defendant 
pleaded guilty to such a charge. State 
eee 98 S.W. 804, 121 Mo.App. 


[h] Whether witness had ever dis- 
cussed with anyone the connection of 
accused with the theft of automobile 
accessories is a proper question on 
cross-examination. People v. Hen- 
dricks,.236 BP. 2a 71 Cal App co. 


[i] Reputation of deceased in 
homicide case.—(1) Where defendant 
in a murder prosecution claimed that 
deceased made an attack with a knife, 
evidence on cross-examination that 
defendant’s witness, testifying re- 
garding deceased’s reputation, did not 
know of deceased’s cutting any one, 
is properly admitted. Bowen v. State, 
LF So. 204, 217 Ala. 574. (2) In view. 
of highway robbery by the use of fire- 
arms being an act of violence incom- 
patible with the peaceful and inof- 
fensive disposition with which state’s 
witnesses characterized deceased, sus- 
taining an objection to cross-exam- 
ination as to whether they had heard 
that deceased had been indicted for 
robbery was error. Ferguson v. State, 
253 S.W. 290, 95 Tex.Cr. 212, (3) To 
test the credibility of one who had 
testified that deceased’s reputation for 
chastity was good, the question, to 
him, on cross-examination, if it was 
not common report that deceased was 
keeping certain women, was proper. 
Beei v. State, 163 S.W. 442, 73 Tex. 

1g F 


{j] Unanswered question held not 
erroneous.—Where a character wit- 
ness for accused stated on cross-ex- 
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disereditable to the person to whose good character 
or reputation he has testified,®® and he may be asked 
, his opinion would 
2 altered,®°® although the contrary has been held;7° 
and it has been held improper to ask how one who did 


whether, if certain facts be true 


amination that a man whom accused 
shot previous to deceased was larger 
than accused, an unanswered question 
whether accused’s pistol did not over- 
come difference in weight was not re- 
versible error. Townsley v. State, 281 
S.W.,1054, 103 Tex.Cr. 508. 


68. Ala.—Stanley v. State, 88 So. 
183, 18 Ala.App. 60 [cert den 88 So. 
449, 205 Ala. 431]. 


Ark.——Carr v. State, 227 S.W. 776, 
147 Ark. 524; Weaver v. State, 102 S. 
Wirt (13 utS3 Ark. al 1 OF 


Cal.—People v. Mayes, 45 P. 860, 
113 Cal. 618; People v. Buchanan, 6 
P.(2d) 538, 119 Cal.App. 523; People 
v. Silva, 128 P. 348, 20 Cal.App. 120. 


Ga.—Rucker v. State, 69 S.E. 541, 
13.5) Gaz 391. 


Mich.—People vy. Hill, 241 N.W. 873, 
258 Mich. 79; People v. Huff, 139 N. 
W.. 1033, 173 Mich. 620. 


Mo.—State v. Wilson, 34 S.W.(2d) 
State v. Glazebrook, 242 S.W. 928; 
465; 


98; 
State v. Finkelstein, 313 S.W. 
State v. Kocian, 208 'S.W. 44. 


Neb.—In re Powell, 119 N.W. 9, 83 
Neb. 119. 


N.Y¥.-—People v. Callahan, 136 N.Y. 
oe 151 App.Div. 666, 27 N.Y.Cr. 


Or.—State vy. Ogden, 65 P. 449, 39. 


Oro; 


S.Cc.—State v. Merriman, 12 S.H. 
GIS a sAsS Cx, LO, Lark 13.5. pao, o4s. 
CaS 16 As 


Tex.-—-Wharton v. 
@aye 72; 1 IHex.Cr: 4395 | Ciulla v. 
State, "2/8 Sy wid) 54150115) | Tex.€r. 
Graeb v. State, 283 S.W. 819, 104 
. 293; McMullen v. State, 265 S. 

98 Tex.Cr. 229; Brown. v. 
State; (224 Siw. 1105, 188s! Mex.Cra 55; 
Roberson v. State, 203 S.W. 349, 83 
TesaCrs, 23:85 PMox Vv. “State slib8. Si W.. 
iad ite Rex Cres gts. 


Wash.—State v. Austin, 145 P. 451, 
83 Wash. 444. 


{a] Minority of accused.—That 
offenses, respecting which the state 
ecross-examines accused’s character 
witness, were committed by accused 
when a minor does not affect the ad- 
missibility of the evidence. People v. 
Buchanan, 6 P.(2d) 538, 119 Cal.App. 
523. 


[b] Acts inquired about must have 
been done.—(1) Where defendant plac- 
ed his general reputation as a peacea- 
ble law-abiding man in issue, it was 
error to ask the witnesses if they did 
not know that defendant shot three 
times at one of tiis own sons, in the 
absence of evidence that defendant did 
do so. Henley v. State, 195 S.W. 197, 
81 Tex.Cr. 221. (2) Ina prosecution 
for murder, defendant having placed 
his character as a peaceable, law-abid- 
ing man in issue, it was error to per- 
mit question of witness whether he 
had heard that defendant drew a long 
knife and tried to cut the throat of a 
certain man, in the absence of evi- 
dence that defendant did do so. Hen- 
ley v. State, supra. 


[ce] Question assuming fact|—It 
is improper, on cross-examination of 
a character witness for accused, to 
ask if he knew he had lately asso- 
ciated with a “thief” named B, assum- 
ing without actual knowledge that B 
was a thief. People vy. Callahan, 136 
N.Y.S. 407, 151 App.Div. 666, 27 N.Y. 


State, 38 S.W. 
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Cr. 491. 


{d] Inquiry as to knowledge of 
discreditable matters held proper.— 
(1) Character witnesses may be 
cross-examined as to their knowledge 
of alleged arrests of defendant for 
minor infractions of the law. State 
vy. Finkelstein, (Mo.) 213 S.W. 465. 
(2) A character witness who testified 
to the good reputation of the deceased 
could, on cross-examination, be inter- 
rogated concerning specific acts of 
violence on the part of deceased with- 
in the personal knowledge of the wit- 
hess. Carr v. State, 227 S.W. 776, 147 
Ark, 524. (3) Permitting the state’s 
cross-examination of a witness by 
whom accused sought to establish his 
good reputation, if he knew whether 
accused sold liquor in October, 1930, 
is proper, where accused was charged 
with possession of intoxicating liquor 
for sale in October, 1930. Smith v. 
State, 42 S.W.(2d) 1030, 118 Tex.Cr. 
332. (4) In a murder case, where ac- 
cused put his character for peaceable- 
ness in issue, the state, On cross-ex- 
amination of a witness who had testi- 
fied to accused’s character for peace- 
ableness, could elicit the fact that ac- 
cused had at a given time and place 
engaged in a difficulty with a named 
person, and on that occasion had shot 
him. Rucker v. State, 69 S.E. 541, 135 
Ga. 391. (5) The state could cross- 
examine a character witness as to 
overhearing a discussion by defend- 
ant and others that defendant had 
bought a pistol, Hilley v. State, 289 
S.W. 61, 105 Tex.Cr. 436. (6) Where 
a witness for accused testifies to his 
good reputation, the witness may be 
cross-examined relating to knowledge 
that accused served a term in a peni- 
tentiary. Ellis v. State, (Okl.Cr.) 19 
P.(2d) 972. (7) Cross-examination of 
a character witness, introduced by de- 
fendant, as to whether he knew wheth- 
er defendant sold intoxicating liquor 
at his home, if intended to elicit the 
witness’ knowledge, if any, with ref- 
erence to the particular transaction, 
is proper. Cadan v. State, 255 S.W. 
428,95 Tex.Cr. 645. (8) In a prose- 
cution for murder by stabbing, per- 
mitting the question whether witness 
testifying as to accused’s good repu- 
tation knew accused had beaten a girl 
is proper... State v. Shull,1282, P. 237, 
131 Or. 224, 71 A.L.R. 1498. (9) Ina 
robbery case, the state’s cross-exam- 
ination whether accused’s character 
witness knew he had been arrested for 
grand larceny and receiving stolen 
property is proper after direct testi- 
mony of good reputation for honesty. 
People v. Buchanan, 6 P.(2d) 538, 119 
Cal.App. 523. (10) On cross-examina- 
tion of a witness testifying to ac- 
ecused’s good character, the question 
whether accused had been convicted 
of drunkenness is proper. People v. 
Buchanan, supra. (11) Where de- 
fendant’s character witnesd testified 
that he had never heard anything 
charged against defendant, it was 
proper to cross-examine him as to 
whether he was present when defend- 
ant was tried for perjury. Cox v. 
State, 194 S.W. 138, 81 Tex.Cr. 90. 
(12) Where accused put his character 
in issue, the witness was properly re- 
quired to answer on cross-examina- 
tion whether the witness on a certain 
occasion had not come on the scene 
immediately after defendant had made 
a serious attack with a weapon on 
another person, who charged him in 
the witness’ presence with an attempt 


certain things could have a good reputation.7+ 
scope and extent of the examination is a matter for 
the diseretion of the court.’ 
er in order to test the witness’ conception of good 
character’® or his credibility or accuracy,’* but the 


ae Pine? 


[§ 811 


The 


Such inquiry is prop- 


to kill him. Dotson v. State, 71 S.E. 
164, 186 Ga. 243. (13) Cross-examina- 
tion of a witness called by defendant 
to testify to his good reputation, re- 
garding knowledge of defendant’s plea 
of guilty to contributing to delin- 
quency of minor is proper. State v. 
Brown, (Idaho) 26 P.(2d) 131. (14) 
On a trial for robbery, cross-examina- 
tion of a witness testifying to defend- 
ant’s good character as to whether he 
knew that defendant was charged 
with stealing gasoline is properly per- 
mitted especially where the same evi- 
dence was subsequently given by the 
same witness without objection. 
Harrison yv. State, 111 S.E. 220, 28 Ga. 
App. 216. (15) Where a justice of 
peace testified to the general repu- 
tation of accused for peace and 
quietude in the community, cross-ex- 
amination as to complaints about 
dances and drinking parties and crap 
games at his house is proper. Weak- 
ley_v. State, 273 S.W. 374, 168 Ark. 
1087. (16) Where accused, in a prose- 
cution for transporting liquor, offered 
to prove the good reputation of his 
companion, the state may ask the 
character witness if he had not paid 
such companion’s fine for carrying a 
pistol. Martin v. State, 272 S.W. 791, 
100 Tex.Cr. 376. (17) While evidence 
of accused’s good character cannot be 
attacked on cross-examination by 
proving specific misconduct, it was 
not error in the trial of a deputy sher- — 
iff for mutilating a tax book to permit 
a witness, who had testified to ac- 
cused’s good character, to be cross- 
examined to show that accused twice 
refused to show his bdoks to proper 
authority, or to disclose the amount 
of taxes paid over, until witness 
threatened to appeal to the superior 
court judge to force him to do so. 
State v. Gouge, 72 S.E. 994, 157 N.C. 
602. 

69. U.S. v. Commerford, 64 F.(2d) 
28' [cert den 53 S.Ct. 792; 289 U.S. 759, 
77 L.Ed: Be eee State v. Smith, (lowa) 
193 N.W. 18 


70. Gray v. State, 108 So. 658, 21 
Ala.App. 409; People v. Hill, 241 N.W. 
Sica PAIS Mich. aoe 


71. Claxton v. State, 250 S.W. 1028, 
94 Tex.Cr. 299. 


72. Roney v. State, 141 So. 907, 225 
Ala. 24; Bodine v. State, 93 So. 264, 
18 Ala.App. 514; State v. Wilson, 
(Mo.) 34 S.W.(2d) 98; State v. Coop- 
er, (Mo.) 271 S.W. 471; State v. Seay, 
222 S.W. 427, 282 Mo. 672; State v. 
Phillips, 135° Swe "4, 233° SiMo.v 299% 
Johnson v. State, (Ok]. Crjo16 PP: (2a) 


263; Bond v. State, (Okl.Cr.) 11 P. 
(2a) 200; Teel vy. State, (Ok1.Cr.) 11 
P.(2d) 197; State v. Shull, 282 P. 237, 


131 Or. 224, (OLMO NS DALE 1498; State v. 
Bateham, 186 Ph, 949 Or: 524; State 
v. Trapp, 109 P. 1094, 56 Or. 588. 


73. U.S. v. Commerford, 64 F.(2d) 
28 [cert den 53 S.Ct. 792, 289 U.S. 759, 
77 L.Ed. 1502]; ‘Andrews v. State, 48 
So. 858, 159 Ala. 14; Morris v. State, 
142 So. 685, 25 ‘Ala. App. 5 BY Gs5H3 McBay 
v. State, 109 So. 757,. 21 Ala. App. 471 
[cert dism 109 So. 758, 215 Ala. 87]; 
Roberson v. State, 106 So. 696, 21 Ala. 
App. 196; Kelly v. State, 88 So. 180, 
17 Ala. App. 577; State v. Rowell, 154 
N.W. 488, 490, 172 Iowa 208 [cit Cyc]; 
Santa Ve ‘Quick, 64 S.B. 168, 150 N.C 
820 


74 Ala.—Hill v. State, 97 So. 639, 
210 Ala. 221; Andrews v. ‘State, 48 So. 
858, 159 Ala. 14; Central Iron & Coal 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness cannot be cross-examined as to his knowledge 
of particular acts or conduct of the person for whom 
he testifies for the purpose of proving such acts or 
Where the inquiry is as to reputation, 
meaning what is generally thought of the person, 
rather than character in the sense of what he actu- 
ally is,7® an inquiry into faets within the knowledge 
of the witness but not matters of common report 
It has been held improper to 
eross-examination of a character wit- 
ness that the one for whom he testifies has been in- 
dieted on another charge, without proof of such in- 
The court should define the purpose of 


conduct.7® 


should be exeluded.** 
insinuate by 


dictment.78 


Co. v. Wright, 101 So. 815, 20 Ala. 
App. 82 [cert den 101 So. 824, 212 Ala. 
130]; Marshal v. State, 93 So. 236, 
18 Ala. App. 483; Stanley v. State, 88 
So. 183, 18 Ala.App. 60 [cert den 88 So. 
449, 205 Ala. 431]. 


Ark.—Nicholas v. State, 31 S.W. 
(2d) 527, 182 Ark. 309; Woodard v. 
State, 226 S.W. 124, 143 Ark. 404. 


Cal.—People v. Stennett, 197 P. 372, 
51 Cal.App. 370. 


Del.—State v. Naylor, 90 A. 880, 28 
Del. 99. 


fowa.—State v. Rowell, 154 
488, 490, 172 Iowa 208 [cit Cyc]. 


Ky.—Fugate v. Commonwealth, 277 
S.W. 1029, 211 Ky. 700; Cox v. Com- 
monwealth, 273 S.W. 515, 209 Ky. 787; 
Turner v. Commonwealth, 215 S.W. 76, 
185 Ky. 382. 


La.—State v. Le Blanc, 41 So: 105, 
116 La. 822. 


Mich.—People v. Hill, 241 N.W. 878, 
258 Mich. 79. 


Mo.—State v. Hicks, 64 S.W.(2d) 
287; State v. Parker, 12 S.W.(2d) 428, 
321 Mo. 553; State v. Seay, 222 S.W. 
427, 282 Mo. 672. 


Nev.—State v. Sella, 168 P. 278, 41 
Nev. 113. 


N.J.—State v. Von Der Linden, 147 
A. 636, 105 N.J.Law 618. 


@Okl.—Teel,v., state, (Cr), LL P.¢2d) 
197; Russell v. State, 194 P. 242, 17 
Okl,Cr. 1645 Jones v. Statewrl90° P. 
887, 17 Okl.Cr. 561. 


Or.—State v. Frohnhofer, 293 P. 921, 
134 Or. 378; State v. Shull, 282 P. 237, 
131, Or. 224, .c1. A.D.R., 1493°" State y. 
Harvey, 242 P. 440, 117 Or. 466. 


Pa.—Commonwealth v. MecGillicud- 
dy, 82 Pa.Super. 437; Commonwealth 
v. Brandler, 81 Pa. Super. 585; Com- 
monwealth v. Engle, 73 Pa. Super. 138. 


Tenn.—Tucker v. State, 257 S.W. 
850, 149 Tenn. 98. 


Tex.—Chisum v. State, (Cr.) 60 S. 
W.(2d) 443; Kimbrell v. State, 27 S. 
W.(2d) 218, 115 Tex.Cr. 593; Hunter 
v. State, 18 S.W.(2d) 627, 112 Tex.Cr. 
590; Kitchens v. State, 10 S.W.(2d) 
999, 111 Tex.Cr. 45; Brown v. State, 
242 S.W. 218, 92 Tex.Cr. 147. 


75. U.S.—Peightel v. U. S., 49 F. 
(2d) 235. 


Ala.—Way v. State, 46 So. 273, 155 
Ala. 52; Gray v. State, 108 So. 658, 21 
Ala.App. 409; Bodine v. State, 9% So. 
264, 18 Ala. App. 514; Jimmerson v. 
State, 86 So. 153, 17 Ala. App. 552; 
Cole v. State, 75 So. 261, 16 Ala.App. 
55. 

Cal.—People v. Oppenheimer, 106 P. 
74, 156 Cal. 7338. 

Tll.— People v. Anderson, 169 N.E. 
248, 337 Ill. 310; People v. Celmars, 
163 N.E. 421, 332 Ill. 113; 

, 


N.w. 


WITNESSES 


whether he had 


Willy, 133 N.E. 859, 301 Ill. 307. 


Iowa.—State v. Poston, 203 N.W. 
257, 199 Iowa 1073; State v. Rowell, 
154 N.W. 488, 172 Iowa 208. 


Ky.—Glisper v. Commonwealth, 217 
S.W. 348, 186 Ky. 276. 


os ee v. Green, 54 So. 45, 127 


La. 
Mo.—-State v. Seay, 222 S.W. 427, 
282 Mo. 672. 


N.C.—State v. Canup, 105 S.E. 322, 
180 N.C. 739. 


Or.—State v. Bateham, 186 P. 5, 94 
Or. 524. 


Pa.—Commonwealth v. Thomas, 127 
A. 427, 282 Pa. 20. 


Tenn.—Hendricks v. State, 39 S.W. 
(2d) 580, 162 Tenn. 563. 


Tex.—Adaire v. State, 45 S.W.(2d) 
984, 119 Tex.Cr. 381; Prater v. State, 
284 S.W. 965, 104 Tex.Cr. 669; Goss 
v. State, 284 S.W. 578, 104 Tex.Cr. 456; 
Bridges v. State, 271 S.W. 87, 99 Tex. 
Cr. 627; McMullen v. State, 265 S.W. 
582, 98 Tex.Cr. 229; Glascoe v. State, 
210 S.W. 956, 85 Tex.Cr. 234. 


[a] Bule applied.—(1) Cross-exam- 
ination of a character witness, by 
which the prosecutor informed the 
jury that accused had done certain 
dishonest acts, and called for an opin- 
ion on facts not before the jury, was 
erroneous. State v. Rowell, 154 N.W. 
488, 172 Iowa 208. (2) The state’s 
cross-examination of defendant’s 
character witness as to knowledge 
that defendant had been in a reforma- 
tory has been held unjustified. Peo- 
ple v. Celmars, 163 N.H. 421, 332 Ill. 
113. (3) In a prosecution for the un- 
lawful possession of a still it is im- 
proper to ask a character witness on 
cross-examination, “You say this ne- 
gro has a good reputation down there 
—he has been convicted several times 
for selling liquor, hasn’t he?’’ Finder- 
son v. State, 105 So. 399, 21 Ala.App. 
109. (4) A character witness cannot, 
on cross-examination, state that deal- 
ings by accused of whose nature there 
was no evidence were such that no 
man of good repute for honesty would 
engage in them. State v. Rowell, su- 
pra. (5) Where a witness, testifying 
to the bad.reputation of a woman su- 
ing for slander imputing unchastity, 
showed that bis opinion was not based 
on what he knew personally, but on 
what the people generally said of her, 
the allowance of cross-examination 
calling for knowledge of the witness 
of any specific acts of wrongdoing 
was improper. Crandall v. Greeves, 
168 S.W. 264. 181 Mo.App. 235. (6) 
Defendant’s witness may not be ask- 
ed whether he knew of defendant, his 
brother, having ever before been in- 
volved in a like difficulty, or having 
been a defendant in a criminal pro- 
ceeding. State v. Crowe, 102 P. 579, 
39 Mont. 174, 18 Ann.Cas. 643. (7) In 


People v.J/a prosecution for manufacturing pro- 
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the inquiry,’® excluding the answers of the witness 
if negative and warning the jury not to consider 
them,®° or, if affirmative, instructing the jury that 
they are to be regarded only as affecting the credibil- 
ity of the witness.°+ 
proper unless they are actually afloat.®? 
asked a character witness on cross-examination 


Questions as to rumors are im- 
Having 


heard the party had done this or 


that, proof may not be made by other witnesses in 
rebuttal that the party had done such things.** 
Where defendant has himself testified in his own be- 
half, his character witnesses may be cross-examined 
as to his reputation for morality, as this is an attack 


hibited liquors, testimony on cross- 
examinaiton of a witness who had 
testified that he had known defend- 
ant for many years, and knew his gen- 
eral character was good, as to wheth- 
er he did not know a committee of 
citizens had gone to defendant to try 
to get him to stop making liquor, was 
inadmissible. Jimmerson y. State, 86 
So. 153, 17 Ala.App. 552. (8) Ina 
prosecution for arson, it was error to 
permit the state’s attorney on cross- 
examination to ask the witnesses if 
they had heard about the defendant 
having a fire which destroyed the 
house in which he lived, and also 
whether they had heard that the 
house in which the defendant and his 
father lived had been destroyed by 
fire, the fact that such houses had 
burned not tending to discredit the 
witnesses nor to show that defend- 
ant’s reputation was bad. State v. 
Presta, 183 P. 112, 108 Wash. 256.. (9) 
In a prosecution for manslaughter, 
exclusion of answers to questions by 
accused on cross-examination of wit- 
nesses, introduced by the state in re- 
buttal of evidence that deceased had 
the reputation of being a dangerous 
and violent man, as to whether de- 
ceased did not have a reputation for 
shooting: and cutting men while in- 
toxicated, for gambling, and for car- 
rying a pistol, was without error. 
State v. Baldwin, 114 S.B. 887, 184 
N.C. 789. (10) In a prosecution for 
keeping a gambling house, permitting 
the state’s attorney to ask the father 
of accused if accused did not have a 
bad reputation, and if every one of 
his boys did not have a bad reputa- 
tion as gamblers, was error. Turner 
v. State, 276 S.W. 705, 101 Tex.Cr. 584: 
(11) Permitting cross-examination 
showing that the witness paid a fine 
for accused in certain trouble, in or- 
der to impeach the reputation of ac- 
cused, was error. Prater v. State, 284 
S.W. 965, 104 Tex.Cr. 669. 


76. State v. Richards, 
439, 126 Iowa 497; 
64 A. 499, 79 Vt. 73 


77. Way v. State, 46 So. 273, 155 
Ala. 52; Harmon v. State, 115 So. 67, 
22 Ala.App. 288; State v. Crowe, 102 
P. 579, 39 Mont. 174, 18 Ann.Cas. 643. 


78. Linde v. Commonwealth, 270 S. 
W. 451, 208 Ky. 98. 


79. Girkey v. Commonwealth, 42 
S.W.(2d) 516, 240 Ky. 889; Fugate v. 
Commonwealth, 207. SW 1029, 211 
Ky. 700. 

80. Girkey v. Commonwealth, 42 
S.W.(2d) 516, 240 Ky. 389; Fugate v. 
Se iben 277 S.W. 1029, 211 Ky. 


81. 
pra. 

82. State v. Seay, 222 S.W. 427, 282 
Mo. 672. 


83. Etherton v. Commonwealth, 55 
S.W.(2d) 348, 246 Ky. 553. 


102 N.W. 
Green y. Dodge, 


‘Fugate v. Commonwealth, su- 
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on his credibility as a witness.8 Where a character 
witness for a defendant gives only negative testi- 
mony, the prosecution may on cross-examination elic- 
it his positive views as to character®® or any per- 
tinent matter tending to weaken the negative testi- 
mony.*® A statute prohibiting reference to prior 
convictions of a defendant where he has admitted 
such convictions does not prevent eross-examination 
of his character witnesses by asking if they had 
heard of such convictions.8* Cross-examination of 
a character witness so as to put before the jury his 
opinion of the charges against defendant is im- 
proper.’® Cross- examination of a character witness 
must be confined to character at or prior to the time 
of the offense,®® but acts inquired about must not 
be too remote as to time.®° 


[§ 812] (17) Mental Capacity. One who has tes- 
tified as to the mental capacity of another is proper- 
ly subjected to a eross-examination directed toward 
bringing out the sincerity®! and value®? of the opin- 
ion which he has expressed. So he may be asked as 


84. State v. Ayres, 285 S.W.° 997, 


314 Mo. 574. 


WITNESSES 


cused’s reputation after difficulties 
arising later .thany November, 


[§§ 811-813 


to business transactions with such person at about 
the time to which his testimony relates,®* or conduct 
and eonversations of such person at that time;°* and 
one who testifies as to a testator’s lack of mental ca- 
pacity may be asked as to his opinion of the propriety 
and intelligence of the several dispositions of the 
will,®® but should not be questioned as to immaterial 
matters.9° Where, in a will contest, a witness was 
examined as to a transaction with deceased a short 
time before his death, a question on cross-examina- 
tion as to what was the condition of his mind in cer- 
tain respects during the last two years of his life was 
not proper.°7 Where a contract entered into by such 
person forms a part of the facts on which the witness 
bases his opinion, it is proper to ask him on cross-ex- 
amination whether he regarded the contract as a rea- 
sonable or an unreasonable transaction. oe 


[§ 813] (18) Sales. A witness who testifies as to 
a sale or conveyance may be cross-examined as to 
the mode and manner of making the sale,®® represen- 
tations inducing sale,! the consideration therefor,? 


to read td him the several dispositions 


1912, ]/and question him with relation to 


85. Dyess v. State, 141 So. 662, 224 
Ala. 610. 


86. Dyess v. State, 141 So. 662, 224 
Ala. 610. 


87. People v. 
51 Cal.App. 370. 


88. State v. Nelson, 156 S.H. 154, 
200 N.C. 69. 


ce WES — Sloan avanWiaiGs oO lgrseaas) 
902. 


Ala.—Ragland v. State, 59 So. 637, 


Stennett, 197 BP: 372; 


178 Ala. 59; Roberson v. State, 106 
So, 696, 21) ‘AlacApp (2196. 
Mich.—People v. Huff, 139 N.W. 


1033, 173 Mich. 620; People v. Snyder, 
139 N.W. 1036, 173 Mich. 616. 


N.Y.—Morrison v. Press Pub. Co., 
14 NUYS: 131, 59°N.Y.Super. 216. [att 
30 N.E. 1148, 183 N.Y. 538]. 


Okl.—Jones v. State, 190 P. 887, 17 
Oey. 5 6A: 


Tenn.—Tucker v. 
850, 149 Tenn. 98. 


Tex.—Adaire v. State, 45 S.W.(2d) 
984, 119 Tex.Cr. 381;  Kimbrell v. 
State; 27 S-W.(2d) 213, 115 Tex.Cr. 593; 
Carney v. State, 6 S.W.(2d) 369, 109 
Tex.Cr. 624; Woodward v. State, 289 
S.Ww. 407, 105 Tex.Cr. 556; Tullos v. 
State, 268 S.W. 4599 Tex.Cr. 122. 


And see Criminal Law § 1123. 


[a] Question “What is his general 
reputation?” is not improper as al- 
lowing testimony touching reputation 
founded on opinions expressed after 
the commission of the offense. Fogg 
v. State, 72 So. 522, 197 Ala. 278. 


[b] MTlustrations.— (1) Where a 
witness testified as to accused’s repu- 
tation prior to the time the charge 
was made against him, cross-examina-~ 
tion as to accused’s reputation up to 
the month in which the indictment 
was filed is not improper. State v. 
Rowell, 154 N.W. 488, 172 lowa 208. 
(2) Where a witness testified as to 
accused’s reputation prior to the time 
that charges were brought against 
him, which was November, 1913, he 
may be cross-examined as to accused’s 
reputation at any time during 1912. 
State v. Rowell, supra. (3) Wherea 
character witness testified as to ac- 


State, 257 S.W. 


cross-examination as to matters up to 
1913 was not error. State v. Rowell, 
supra. (4) A witness to accused’s 
reputation, prior to when he got into 
financial difficulty, may testify on 
cross-examination that since that 
time his reputation had changed. 
State v. Rowell, supra. 


[ec] It is for court to determine 
whether cross-examination called for 
matters not covered by the direct ex- 
amination, and a statement of a char- 
acter witness that the state inquired 
of him as to accused’s reputation after 
the time as to which he testified on di- 
rect examination is immaterial. State 


v. Rowell, 154 N.W. 488, 172 Iowa 
208. 

90. State v. Bell, 221 N.W. 521, 
206 Iowa 816; State v. Willard, (Mo.) 
192 S.W. 437. 


91. Inre Allen’s Estate, 171 P. 686, 
177 Cal. 668; Pence v. Waugh, 34 N.E. 
Be ae Ind. 143; Rush v. Megee, 36 
Ind. 69. 


92. Pence v. Waugh, 34 N.E. 860, 
135 Ind. 143 (holding that a witness 
who testified in a will contest to cer- 
tain facts, on which he based his opin- 
ion that the testator, an aged man, 
was of unsound mind, might be cross- 
examined as to whether it was not 
his belief that old men as a rule were 
of unsound mind because of a failure 
of memory). 


[a] hus, where in a will contest, 
on the ground of mental incapacity, 
one of contestant’s attorneys testified 
that he visited the testatrix at her 
home on three occasions, and that he 
was unable to converse with her ow- 
ing to her condition, which he de- 
scribed, it was error to exclude ques- 
tions on cross-examination inquiring 
whether he did not visit her relative 
to a lawsuit which a client of his pro- 
posed to bring against her. In re 
Quinn’s Bstate, 147 N.W. 566, 180 
Mich. 502. 


93. Roe v. Taylor, 45 Ill. 485. 
94. People v. Vukich, 257 P. 46, 


201, Cale 29.0.) Kirby vy. State, 1150'S: 
W. 455, 68 Tex.Cr. 63. 


95. Waters v. Waters, 35 Md. 531 
(holding that the proper course is not 
to hand him the will to construe but 


them). 


96. Larabee v. Larabee, 
1037, 240 Ill. 576. 


97. Larabee v. Larabee, supra. 


98. Pence v. Waugh, 34 N.E. 860, 
135 Ind. 143. 


99. Campbell v. Stamper Drug Co., 
27% P. 770, 85 Colo. 508; Glassman -v. 
Chicago, R&P. Rx Co. 147 SNeEw,. 
757, 760, 166 Iowa 254 [quot Cyc]; 
Burton v. Winsor Utah Silver Min. 
Co., 2 Utah 240. 


[a] Thus, on gn issue in garnish- 
ment, to determine whether the bro- 
kerage company had purchased pears 
from the garnishee, cross-examining 
the president of the company as to 
whether it had not bought goods out- 
right as well as on commission is 
proper, where the witness had testified 
that the company operated as a bro- 
ker. Hastern Shore Trust Co. v. Lock- 
erman, 129 A. 915, 148 Md. 628. 


1. State v. Hollingsworth, 106 So. 
662, 160 La. 26: -See Hanley Co. v. 
Whitney, 182 N.E. 104, 279 Mass. 546 
Cin an action for false representations 
in the sale of stock, excluding a ques- 
tion on cross-examination whether the 
buyer’s president thought that a state- 
ment defendants made was important 
was not error). 


2. U.S.—Bu-Vi-Bar Petroleum Cor- 
poration v. Krow, 47 F.(2d) 1065. 


Fry WAR as aioe sat v. Riddle, 29 Ind. 


Iowa.—Glassman vy. Chicago, Eels 
& P. R. Co., 147 N.W. 757, 760, 166 
Iowa 254 [quot Cy]. 


N.Y.—Jacobson v. Silberstein, 182 
N.Y.S. 150, 192 App.Div. 42. 


Wis.—Weadock v. Kennedy, 50 N.W. 
3938, 80 Wis. 449. 


[a] In sellier’s action against buy- 
er, involving a dispute as to price 
agreed on, cross-examination of the 
seller’s agent as to whether his au- 
thority was limited as to the price at 
which he was to sell the goods is 
proper, in view of the seller’s testi- 
mony on direct examination that his 
salesman did not have such authority. 
Jacobson y. Silberstein, 182 N.Y.S. 150, 
192 App.Div. 42. 


88 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee 


§§ 813-815] 


the person by whom the consideration was paid,* 
and the manner of payment,* but not where the mon- 
ey was obtained;° he may also be cross-examined as 
to the contract under which the sale was made,® the 
purpose of the sale,’? acts of ownership by the par- 
ties, mitigation of damages for breach of warran- 
ty,® and other matters which may be pertinent to the 


transaction.!° 


[§ 814] (19) Fraud. Where an issue of fraud is 


WITNESSES 


involved, much latitude is permitted in the cross-ex- 


3. Glassman v. Chicago, R. I. & P. 
R. Co., 147 N.W. 757, 760, 166 Iowa 
254 [quot Cyc]; Parker v. Grinnell, 
34 Mich. 199. 


4 Glassman v. Chicago, R. I. & P. 
R. Co., 147 N.W: 757, 760, 166 Iowa 
254 [quot Cye]; McCormick v. Miller, 
19 Minn. 443 (holding that where a 
witness testified as to the sale and de- 
livery of a reaper, for the price of 
which the action was brought, it 
might be shown on cross-examination 
that notes were given therefor, and 
such notes might be introduced in 
evidence). 


5. Robinson v. State, 149 S.E. 888, 
197 Ind. 148. 


{a] In prosecution for sale of in- 
toxicating liquor, sustaining an objec- 
tion to a question on cross-examina- 
tion as to who gave the prosecuting 
witness money with which to pur- 
chase the liquor was not an abuse of 
discretion in view of the evidence. 
Robinson v. State, 149 N.E. 888, 197 
Ind. 148. 


6. Frink v. Amstadt, 201 I1l.App. 
419; Glassman v. Chicago, R. I. & P. 
R. Co., 147 N.W. 757, 760, 166 Iowa 
254 [quot Cyc]; Wilson v. Wagar, 26 


Mich. 452; Brimberg v. George B. 
Herzig Co., 192°.N.Y.S. 830, 200 App. 
Div. 106. 


7. State v. Ketter, 247 P. 430, 121 
Kan. 516. 5 


8. Glassman v. Chicago, R. I. & P. | 


R. Co., 147 N.W. 757, 760, 166 Iowa 
254 [quot Cyc]; Covanhovan v. Hart, 
21 Pa. 495, 60 Am.D. 57 (holding that 
where, in case of an alleged convey- 
ance of land, a witness had been ex- 
amined as to acts of ownership by the 
grantor after the conveyance, it was 
competent to cross-examine him as to 
acts of ownership by the grantee over 
the same land). 


9. March v. Evans, 
510. 


10. Glassman v. Chicago, R. I. & P. 
Re Coun LA7.INOW2 2 bT,. %60,/166 Towa, 
254; Altman v. Young, 38 Mich. 410 
(in an action against a married 
woman for goods claimed to have 
been sold her to be used in business, 
she and her husband might properly 
be cross-examined concerning their 
habit of purchasing goods and doing 
business). 


11. U.S.—BHames v. Kaiser, 12 S.Ct. 
302, 142 U.S. 488, 35 L.Ed. 1091. 


Ala.—Mann v. Darden, 54 So. 504, 
171 Ala. 142. 


D.C.—Bradley v. Davidson, 47 App. 
Te! 26.6; 


Idaho.—Moody v. Beggs, 196 P. 306, 
33 Idaho 535; Ferbrache v. Martin, 
32 P. 252, 3 Idaho’ 573. 


I11.—Hollenback v. Todd, 8 N.E. 829, 
119 Ill. 543; Strohm v. Hayes, 70 I1l. 
41; Silvis v. Oltmann, 53 Ill.App. 392; 
Huschle v. Morris, 31 Ill.App. 545; 
Brosseau v. Warren, 6 Ill.App. 450. 


Iowa.—Chapman v. James, 64 N.W. 
795,.96 Iowa 233; Klotz v. James, 64 
N.W. 648, 96 Iowa 1, 59 Am.S.R. 348; 


98 Pa.Super. 


4 


‘v. Prentice, 39 Mich. 421; 


N.W. 658, 95 
24 N. 


Bussard vy. Bullitt, 64 
Iowa 736; Clark v. Reiniger, 
W. 16, 66 Iowa 507. 


Md.—Howard v. Oppenheimer, 
Mad. 350. 


Mich.—Lewis v. Whitney, 213 N.W. 
456, 238 Mich. 74; Neal v. Neal, 147 
N.W. 624, 181 Mich. 114; Miller v. 
Hanley, 53. N.W. 962, 94 Mich, 253; 
Pickard v. Bryant, 52 N.W. 788, 92 
Mich. 430; Daniels v. Weeks, 51 N.W. 
273, 90 Mich. 190; Mace v. Kennedy, 
36 N.W. 187, 68 Mich. 389; Hillman v. 
Schwenk, 86 N.W. 670, 68 Mich. 297; 
Hillman v. Schwenk, 36 N.W. 77, 68 
Mich. 293; Berger v. Clippert, 19 N.W. 
149, 53 Mich. 468; Gavigan v. Scott, 
16 N.W. 769, 51 Mich. 373; Jennings 
Jacobson v. 
Anderson v. 


25 


Metzger, 35 Mich. 103; 
Walter, 34 Mich. 113. 


Minn.—Cohen v. Goldberg, 67 N.W. 
1149, 65 Minn. 473; Nicolay v. Mallery, 
64 N.W. 108, 62 Minn. 119; Riddell v. 
Munro, 52 N.W. 141, 49 Minn. 532; 
Allen v. Fortier, 34 N.W. 21, 37 Minn. 
218; Dodge v. Chandler, 13 Minn. 
114. 


Neb.—Woodruff v. White, 41 N.W. 
781, 25 Neb. 745. 


N.Y.—Persse, ete., Paper Works v. 
Willett, 24 N.Y.Super. 131, 19 Abb.Pr. 
416; Dobson v. Warner, 11 N.Y.S. 760 
[aff 29 N.E. 147, 128 N.Y. 649]. 


EAS eas a Gaines Vv. Phillips, 70 N.C. 


Pa.—J. B. Van Sciver Co. v. Mc- 
Pherson, 49 A. 73, 199 Pa. 331. 


S.C.—Finance Corporation of Amer- 
ica v. Kristiansen, 150 S.E. 652, 1538 
S.C. 168. 


8.D.—Kerr v. Melum, 130 N.W. 83, 
27 S.D. 208. 


Wis.—Fernhaber v. Cream City 
Cartage Co., 186. N.W. 175, 176 Wis. 


[a] Rule applied.—(1) Where, in 
an action on a note, defendant denied 
that he executed it and the payee tes- 
tified that he was present when the 
body was written by the maker’s wife 
and when the maker signed it, the 
court erred in refusing to allow the 
payee to be cross-examined as to 
where he obtained the money to loan. 
Neal v. Neal, 147 N.W. 624, 181 Mich. 
114. (2) In an action against a mak- 
er and an alleged indorser of a note, 
where the alleged indorser claimed 
that his name was fraudulently forged 
by the maker, it was within the sound 
discretion of the court to permit plain- 
tiff, on cross-examination of the al- 
leged indorser, to inquire with regard 
to the usurious character of the lat- 
ter’s dealings with the maker. Peo- 
ple’s State Bank v. Frisbee, 171 N.W. 
511, 205 Mich. 67. (3) Permitting the 
vendor’s husband to be cross-exam- 
ined reSpecting acts of kindness and 
friendship toward him by a brother 
who, as the husband had previously 
testified, was a party to the fraud 
practiced en the vendor, was proper. 
Davidson v. O’Connell, 158 A. 207, 
114 Conn. 116. (4) In a prosecution 
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amination of parties and other persons who were con- 
cerned in the transaction,’! but this rule does not 
apply to the cross-examination of a confederate of 
the one charged with fraud when called as a witness 
for the other party.'? 


[§ 815] (20) Value. 
properly subjected to a line of cross-examination de- 
signed to test the accuracy and worth of his esti- 
mate,!? provided such examination is not unreason- 


A witness as to value is 


for using the mails to defraud, by 
misrepresentation as to corporate 
stocks, cross-examination of witnesses 
as to the selling price of properties 
subsequent to the fraudulent transac- 
tions charged was proper. Benham y. 
U. S., 13 F.(2d) 558 [cert den 47 S.Ct. 
TAT 20.3 Wasa Geload ly LB O58 Ie Co) 
In a trial of a suit to set aside a con- 
veyance by a husband of all his prop- 
erty to his wife, the wife claiming the 
conveyance to be in consideration of 
an antecedent: debt, the trial court 
should permit a thorough cross-exam- 
ination of the wife to determine 
whether or not the moneys that she 
claims to have placed in her husband’s 
hands have been repaid to her. Moody 
v. Beggs, 196 P. 306, 33 Idaho 535. 
(6) In an action by the assignor of 
an account, where the answer pleaded 
that defendant in good faith paid a 
judgment ina garnishment proceeding 
brought by a creditor of the assignor, 
and paid the balance to the assignor, 
there was no error in permitting 
cross-examination directed to the 
question of defendant’s good faith 
and its friendly relations with the at- 
taching creditor. Merchants’ & Mfrs.’ 
Bank v. S. W. Morten Lumber Co., 
(Mo.App.) 247 S.W. 432. 


[b] Scope of cross-examination is 
largely within the discretion of the 
trial court, and the refusal of a broad 
cross-examination of a witness who, 
although charged with fraud, was 
called by plaintiff and is a confederate 
of defendant, was not an abuse of 
that discretion. Kerr vy. Melum, 130 
N.W. 83, 27 S.D. 208. 


12. Kerr v. Melum, 
27 S.D. 208. 


13. Ala.—Sloss-Sheffield Steel & 
pet Co. v. Webb, 63 So. 518, 184 Ala. 


Ga.—Jones v. Funston, 102 S.E. 541, 
25 Ga.App. 92. 


Ind.—Payne v. Moore, 66 N.E. 483, 
67 N.E. 1005, 31 Ind.App. 360. 


Iowa.—Jenks v. Lansing Lumber 
Co., 66 N.W. 231, 97 Iowa 342; Damon 
v. Weston, 42 N.W. 187, 77 Iowa 259. 


Me.—Harlow v. Perry, 96 A. 1775, 
114 Me. 460, Ann.Cas.1918C 37. 


Minn.—Sigafoos  v. Minneapolis, 
ete.p Rs (CO; 138) NAW 062770609 inns. 


N.Y.—Odell v. Metropolitan El. R. 
Co., 22 N.Y.S. 737, 3 Misc. 335. 


Tenn.—Union R. Co. v. Hunton, 88 
S.W. 182, 114 Tenn. 609. 


Tex.—Dittman v. Weiss, (Civ.App.) 
31 S.W. 67. 


Vt.—Morrill v. Palmer, 33 A. 829, 
68 Vt. 1, 38 L.R.A. 411. 


Wash.—Hines v. Foster, 6 P.(2d) 
597, 166 Wash. 165; King County v. 
Joyce, 165 P. 399, 96 Wash. 520. 


See Weary v, Winton Motor Car Co., 
198 Ill.App. 379. 


[a] Cross-examination held proper 
or erroneously disallowed. (1) 
Where plaintiff was pnermitted to 
prove the rental vaiue of the land 


130 N.W. 83, 
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able;14 and so he may be interrogated as to his rea- 
sons for his opinion,'® the basis of his estimate,'® or 
the value as compared to other property,'* except 
where not relevant,!® or the price realized at sales of 
other similar property?® or at a previous sale of the 
same property.?° The witness may be asked on eross- 
examination what was paid for the property,”! or for 


22 


similar property,?2 and when such price was paid,?* 
and the owner may be asked what amount he would 
be willing to sell for,?* and the value he placed on it 


rented by him, defendant could show 
on cross-examination what rent plain- 
tiff was paying for the land during the 
year it was damaged. Sloss-Sheffield 
Steel & Iron Co. v. Webb, 63 So. 518, 
184 Ala. 452. (2) Ina county’s pro- 
ceedings to condemn land for a right 
of way, a banker, called as a witness 
by claimants of damages to prove the 
value of their property, was properly 
asked on cross-examination the maxi- 
mum amount of loan he would give 
claimants with the property as secur- 
ity. King County v. Joyce, 165 P. 399, 
96 Wash. 520. (3) Where defendant 
testified as to the value of his real 
estate, including improvements, it was 
proper cross-examination to ask him 
the cost of the buildings and the value 
of a portion of the real estate, for the 
purpose of showing that the value of 
a portion was. greater than the 
amount given on direct examination 
as the value of the whole. Morrill v. 
Palmer, 33 A. 829, 68 Vt. 1, 33 L.R.A. 
411. (4) Where a witness in an ac- 
tion for breach of contract to deliver 
goods sold testified to their market 
value, it was proper to ask him on 
cross-examination as to the profit he 
would make per ton at that price. 
Fairchild-Gilmore-Wilton Co. v. 
Southern Refining Co., 110 P. 951, 158 
Cal. 264. (5) Wherea witness, testi- 
fying to the value of his farm, tes- 
tified as to other farms in the vicinity, 
their improvements, and that it was 
a good neighborhood, it was proper on 
cross-examination to show that the 
house nearest his own was SO occu- 
pied as to affect the neighborhood un- 
favorably as a place of residence. 
Buck v. Baston, 43 N.E. 496, 165 Mass. 
509. (6) Where a railroad’s witness 
in condemnation testified that defend- 
ant’s land could not be successfully 
platted, as bearing on the question of 
the value of the land, cross-examina- 
tion, requiring details of platting of 
tract near another city and how de- 
fendant’s land might be laid out, is 
proper. Lewisburg & N. R. Co. v. 
Hinds, 183 S.W. 985, 184 Tenn. 293, 
L.R.A.1916E 420. (7) In an action 
py landowners for conversion of earth, 
cross-examination of the landowners’ 
witness as to whether the dirt he had 
testified about as hauling for people 
for one dollar and a half a load was 
not most of the time given him for 
nothing, etc., is relevant to a vital 
issue or to impeach the witness’ direct 
testimony. Southern Ry. Co. v. 
Clarke, 82 So. 516, 208 Ala. 248. .(8) 
Cross-examination of cross-complain- 
ant, who sought recovery of damages 
to automobile and testified it was 
worth one thousand five hundred dol- 
lars before the accident, regarding the 
damage his car had received prior to 
the accident is proper. Hines v. Fos- 
ter, 6 P.(2d) 597, 166 Wash. 165. (9) 
Refusal to permit a city, on cross- 
examination of a property owner, who 
«testified that, since condemnation pro- 
ceedings, the rental value of the prop- 
erty decreased, to show that the city 
had paid for the portion of the prop- 
erty on which the business house 
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stood, and also for damages to the re- 
mainder of the property is error. City 
of Dallas v. Johnson, (Tex.Civ.App.) 
54 S.W.(2d) 1024. 


[b] Where witness had stated that 
he could not state market value of 
some of the articles found in defend- 
ant’s possession, the court properly 
sustained objections to further cross- 
examination of the witness on the 
point. Coplon v. State, 73 So. 225, 15 
Ala.App. 331 [cert den 74 So. 1005, 
199 Ala. 698]. 


[ec] Where judgment of witness 
not material—tIn a suit on a con- 
tract for the sale and purchase of 
land which had:a fixed consideration, 
where plaintiff claimed he was de- 
ceived by the insertion therein of a 
provision requiring him to sell the 
property at cost to him plus commis- 
sion, it was not error to exclude cross- 
examination of a witness as to the 
value of property in that vicinity for 
the stated purpose of showing wheth- 
er defendant was deceived. Dinnan v. 
Bloomfield Hills Land Co., 181 N.W. 
986, 214 Mich. 54. 


[ad] Value not in issue.—In a con- 
tractor’s action against the owner for 
the balance of the contract price in 
which it was proved that the contract 
was void for fraud, and in which the 
issue of the reasonable value was not 
raised by the pleadings, cross-examin- 
ation of the contractor’s superintend- 
ent as to the contractor’s profit on the 
building is ground for reversal. Fas- 
sio v. E. L. Goldstein Co., 207 P. 497, 
57 CalApp. 529, 


14 St. Louis, B. & M. Ry. Co. v. 
Lane, (Tex.Civ.App.) 248 S.W. 59. 


15. Missouri, ete., R. Co. v. Haines, 
10 Kan. 439. See Booker v. Adkins, 48 
Ala. 529 (where a question how the 
witness arrived at his opinion was 
held too indefinite). 


16. Atchison, etc, R. Co. v. Black- 
shire, 10 Kan. 477. 


17. Smith v. Sanitary Dist. of Chi- 
cago, 103 N.H. 254, 260 Ill. 453. 


18. School Dist. of Kansas City v. 
Pheenix Land & Improvement Co., 249 
SAW Dd 20 te NO: Soe 


[a] Thus, while a reasonable lati- 
tude is permitted on cross-examina- 
tion as to values, it should not be ex- 
tended to immaterial matters which 
have no relevancy to the issues under 
consideration, and hence in condemna- 
tion proceedings questions propound- 
ed to a witness on cross-examination 
with regard to his property three 
miles distant were improper. School 
Dist. of Kansas City v. Phcenix Land 
& Improvement Co., 249 S.W. 51, 297 
Mo. 332. 


19. Ala.—Buist v. Guice, 16 So. 
915, 105 Ala. 518. 
Ind.—Indianapolis, ete. Traction 


Co. v. Shepherd, 74 N.H. 904, 35 Ind. 
App. 601. 


Miss.—Board of Levee Com’rs vy. 
Dillard, 25 So. 292, 76 Miss. 641. 
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in an attempt to have his tax assessment lowered.?® 
Where a landowner’s counsel in the opening state- 
ment indicates the purposes for which the lands 
would have the highest value, it is proper to refuse 
to allow the owner to cross-examine a witness as to its 
value for other purposes.?® 


[§ 816] (21) Writings. A witness may be cross- 
examined as to a writing which he has used to re- 
fresh his memory?’ or identified,?*® or concerning 
which he has testified on his direct examination,?° 


Ohio.—Morison _ v. 
Ohio Cir.Ct.N.S. 427. 


Pa.—Lentz v. Carnegie, 23 A. 219, 
145 Pa. 612,.27 Am S.R. 717; Halder- 
man v. North Coventry Tp. School 
Dist., 23 Pa.Dist. B83. 


20. Wells v. Kelsey, 37 N.Y. 143, 
4 Transcr.A. 328, 4 Abb.Pr,N.S. 234; 
Murray v. Great Western Ins. Co., 25 
N.Y.S.. 414, 72 Hun 282 [aff 42. N.E. 
724, 147 N.Y. 711]; Sweitzer v. Read- 
ing Suburban Water Co., 29 Pa.Dist. 
309; Herring v. Patten, 44 S.W. 50, 
18 Tex.Civ.App. 147. 


21. Ala.—Taylor v. State, 72 So. 
557, 15 Ala.App. 72. 


Conn.—Rosenstein y. Fair Haven, 
etc., R. Co., 60 A. 1061, 78 Conn. 29. 


Ind.—Indianapolis, ete., Traction 
Co. v. Shepherd, 74 N.E. 904, 35 Ind. 
App. 601. 


Iowa.—Hanley v. Chicago, M. & St. 
P. Ry. Co., 134 N.W. 417, 154 Iowa 
60. 


Mich.—Curren v. Ampersee, 56 N.W. 
87, 96 Mich. 553. 


Minn.—Humphrey v. Sievers, 163 N. 
W. 737, 137 Minn. 372. 


Mont.—Budd v. Northern Pae. Ry. 
Co., 195 P. 1109, 59 Mont. 238. 


22. Stengel v. Hewit, 76 N.Y.S. 378, 
37 Misc. .670. 


23. Newport Levee, Dist. v. Price, 
229 S.W. 12, 148. Ark. 122. 


24. Hunt vy. Johnson, (Civ.App.) 
141 S.W. 1060 [appeal dism 171 S.W. 
1125, 106 Tex. 509]; International, 
etc., R. Co. v. Bell, 180 S.W. 634, 62 
Tex.Civ.App. 117; Trinity, etc., R. Co. 
v. Jobe, (Tex.Civ.App.) 126 S.W. 32; 
Chieago,) Ri Re& aR. aCon va Carr; 
(Tex.Civ.App.) 89 S.W. 35; Ogden, L. 
& I. Ry. Co. v. Jones, 168 P. 548, 51 
Utah 62. 


25. Town of Canton y. Harris, 97 
S.E. 748, 177 N.C. 10. 


26. Forest Preserve Dist. of Cook 
Sees v. Barchard, 127 N.E. 878, 293 


27. Ala.—Little v. Lichkoff, 12 So. 
429, 98 Ala. 321. 


Del.—Terry v. American 
Growers, 139 A. 259, 33 Del. 497. 


Kan.—Atchison, etc., R. Co. vy. Hays, 
54 P. 322, 8 Kan.App. 545. 


N.Y.—Bistritz v. Star F. Ins. Co., 
105 N.Y.S. 116, 55 Mise. 230. 


Vt.—State v. Rossi, 102 A. 1030, 92 
Vt. 187. 


28. Gemmill yv. State, 43 N.E. 909, 
16 Ind.App. 154; Foss-Schneider 
Brewing Co. v. tid apa 31 N.E. 
838, 5 Ind.App. 415. 


29. Conn.—Hartford y. Champion, 
20 A. 471, 58 Conn. 268. 


D.C.—City, ete., R. Co. v. Svedborg, 
20 App.D.C. 543 [aff 24 S.Ct. 656, 194 
U.S. 201, 48 L.Ed. 935]. 


Idaho.—In re Brown's Estate, 15 P. 


Cleveland, 17 


For later casos, developments and changes in the law see Annotations, same title and section number, 
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(2d) 604, 52 Idaho 286. 


Ill.— Gould v. Magnolia Metal Co., 
69 N.E. 896, 207 Ill. 172. 


Kan.—State v. Shew, 57 P. 137, 8 
Kan.App. 679. 


Md.—Black v. Westminster First 
Nat. Bank, 54 A. 88, 96 Md. 399; Her- 
rick v. Swomley, 56 Md. 439; Green 
v. Caulk, 16 Md. 556. 


Macpac v. Irwin, 134 Mass. 


Mich.—Pearson v. Hardin, 54 N.W. 
904, 95 Mich. 360. 


Mont.—State v. Tighe, 71 P. 3, 27 
Mont. 327. 


Nev.—Devencenzi v. Cassinelli, 
P. 41, 449, 28 Nev. 222, 273. 


N.M.—Kirchner y. Laughlin, 28 P. 
505, 6 N.M. 300. 

N.C.—Kornegay v. 
HH. 257, 117 N.C: 242. 


Ohio.—Yager v. Greiss, 1 Ohio Cir. 
Ct. 531, 1 Ohio Cir.Dec. 296. 


Or.—Hildebrand v. United Artisans, 
oP oaos2. 50 OT, «L59 


Pa.—Derk vy. Northern Cent. R. Co., 
30 A. 231, 164 Pa. 243; Bank v. For- 
dyce, 9 Pa. 275, 49 Am.D. 561. 


R.I.—Remington vy. Rhode Island 
COUT AHIR jee NR IS 537 02 a oll ete 


Utah.—Brigham City v. Crawford, 
57 P. 842, 20 Utah 130. 


Vt.—Woodhouse y. Woodhouse, 130 
ATeGOS 999" Vibe 91: 


[a] Necessity for production of 
writing.—Where a witness is exam- 
ined in his direct examination as to 
an affidavit made by him, he may be 
questioned on cross-examination as to 
whether he swore that its contents 

were true, without a production of the 
document itself. Harris v. Terry, 3S. 
Be eos 9S INI Coast: 


[b] Cross-examination of own 
witness as to a writing may be prop- 
erly refused. Gerrard y. Porcheddu, 
243 Ill.App. 562. 


[ec] Identification of handwriting. 
—When a witness has denied the au- 
thenticity of a document, purporting 
to have been written and signed by 
him, containing statements material 
to the issue in the case, he may be re- 
quired on cross-examination to write 
specimens of his handwriting for the 
purpose of comparison. Sullivan v. 
Starkey, 32 Ohio Cir.Ct. 485. 


{d] Cross-examination held proper 
or erroneously disallowed.—(1) Cross- 
examination of the complaining wit- 
ness in an adultery prosecution, show- 
ing respondent’s knowledge of Was- 
serman’s tests on the complaining 
witness, is admissible to explain a 
letter introduced by the state. State 
v. Fairbanks, 147 A. 682, 102 Vt. 283. 
(2) Statements of a witness made in 
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Kornegay, 23 S. 


his report of his physical examination 


of plaintiff as to her then condition, 
inconsistent with his testimony, may 
be inquired into on his cross-examina- 
tion. Remington v. Rhode Island Co., 
93 A. 33, 37 R.I. 393 (where the wit- 
ness denied on cross-examination that 
he made statements in his report in 
his possession, inconsistent with his 
testimony, it is in the court’s discre- 
tion to direct him to read it all to the 
jury). (3) In a suit to annul a tax 
sale, defendant may cross-examine 
plaintiff's witness on whether the 
property was insufficiently described 
in the tax deed although defendant 
filed no answer except a plea of pre- 
scription. Progressive Realty Co. v. 
Levenberg, 149 So. 444, 177 La. 749. 
(4) In an action by the seller of live 
stock against a bank on the theory 
that the bank had agreed with the 
buyer to pay ehecks given for stock 


; 
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drawn on it, where plaintiff had in- 
troduced certain letters in evidence, 
permitting the cashier of defendant 
bank, called by plaintiff, to be cross- 
examined in connection with the let- 
ter was proper. Northcraft v. Home 
State Bank, 245 P. 114, 120 Kan. 572. 
(5) In an action for trespass by cut- 
ting timber, where plaintiff had intro- 
duced evidence by defendant’s gran- 
tors that the deed to defendant had, 
since they executed it, been altered so 
as to include the tract in controversy, 
defendant’s manager, who denied the 
trespass, could be cross-examined 
with reference to alteration. Rut- 
ledge v. A. T. Griffin Mfg. Co., 111 S.E. 
774, 183 N.C. 430. (6) On a prosecu- 
tion for forgery of a deed, where de- 
fendant claimed that the grantor had 
given him a receipt for a payment 
made, and there was evidence to such 
effect, and a witness for the state 
testified that he had compared the sig- 
nature on the receipt with the admit- 
ted signature of the grantor on 
checks, it is error not to permit him to 
be asked on cross-examination wheth- 
er the signature on the receipt was 
written by the same man who wrote 
the checks, a contention that the ques- 
tion was a matter of impeachment for 
which no foundation had been laid 
being of no merit, and the grantor not 
having been asked whether he gave 
Such a receipt. State v. Martin, 129 
S.W. 881, 229 Mo. 620, Ann.Cas.1912A 
908. (7) In an action on a life in- 
surance policy, where plaintiff claimed 
the company had waived the provision 
in a premium note that nonpayment 
thereof would prevent the note from 
effecting a reinstatement of the poli- 
cy, it was not error to cross-examine 
an officer of the company, who testi- 
fied that insured was not entitled to 
the benefit of certain dividends which 
were included in computing the term 
of his paid-up insurance, as to wheth- 
er he would have been entitled to the 
benefit of such dividends if the policy 
had been reinstated by the unpaid pre- 
mium note. Kimball v. New York 
Hife’ Ins. Co: LLL AY 1198 969 WVtaob9. 
(8) Where plaintiff contended that a 
written instrument prepared by an at- 
torney embodied the agreement be- 
tween the parties and the attorney 
so testified, the exclusion of questions 
whereby the attorney was asked if 
certain portions of the written state- 
ment were not different from the oral 
agreement was improper. Gully v. 
Nystel, (Tex.Civ.App.) 233 S.W. 122. 
(9) In an action by a bank against 
a depositor for an alleged balance ow- 
ing on a check, where the accuracy of 
the bank’s books was directly involved 
and plaintiff’s witness had testified 
he examined the bank’s books in com- 
pany with the bank examiner, it was 
error to exclude on cross-examination 
the question whether witness had 
found a shortage on such examination 
and whether defendant’s account was 
not included in the records so exam- 
ined. Rosebud State Bank v. Kesl, 
219 P. 814, 68 Mont. 518. (10) In an 
action in conversion, where plaintiff 
testified on cross-examination without 
objection that the property was sold 
to defendant under a conditional bill 
of sale, filed under a certain number 
in the recorder’s office, the identifica- 
tion and admission in evidence of such 
bill of sale was not error, and the 
cross-examination may extend to all 
its contents and conditions. Park v. 
Grady, 204 P. 382, 62 Mont. 246. (11) 
In an action on a contract of guaran- 
ty, where defendants, guarantors, filed 
answers of non est factum, cross-ex- 
amination of the principal who testi- 
fied that defendants signed contract, 
as to its terms, was admissible, for 
a change in the terms of the contract 
after defendants affixed their signa- 
tures would uphold the answer. 
Shores-Mueller Co. y. Best, 118 N.E. 
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688, 66 Ind.App. 649. (12) In a pros- 
ecution of a circuit court clerk for 
embezzlement, wherein it was sought 
to introduce a report of the examiner 
of public accounts made prima facie 
evidence, by statute, defendant had a 
right to cross-examine as to matters 
contained in the report and allowed in 
evidence. Butler v. State, 85 So. 864, 
17 Ala.App. 308. (13) In a prosecu- 
tion for embezzlement, accused, a 
bank officer, should have been allowed 
to cross-examine the bank examiner, 
who had testified that accused did not 
make proper entries until his atten- 
tion was called to the errors, as to 
whether other books of the bank 
showed what disposition was made of 
the money. Kramer vy. State, 78 So. 
719, 16 Ala.App. 456 [cert den sub 
nom. Ex parte State, 78 So. 990, 201 
Ala. 700]. (14) A question to the 
clerk of the local camp of defendant, 
who had on direct examination testi- 
fied on the material inquiry, in an ac- 
tion on a benefit certificate, that a 
certain assessment had not been paid 
by assured, whether he had not at 
times found mistakes in his books, 
was proper cross-examination as to 
his method and the efficiency of his 
conduct of defendant’s business. Sov- 
ereign Camp, W. O. W., v. Adams, -86 
So. 7387, 204 Ala. 667. (15) In a pros- 
ecution of a treasurer of a fraternal 
organization for embezzlement, the 
court erred in refusing to permit ac- 
cused to introduce vouchers and have 
the witness for the state who audited 
the books, as a part of the cross-ex- 
amination, check over certain vouch- 
ers and compare them with the en- 
tries on the books for the purpose of 
testing the accuracy of his audit and 
to show that all of the vouchers were 
not. credited on the accounts and in- 
cluded in the audit. Springer v. State, 
221 S.W. 174, 143 Ark. 552 (the fact 
that accused prior to the trial might 
have called in skilled bookkeepers and 
caused a comparison of vouchers on 
hand with entries in the books was 
no sufficient reason for denying him 
the privilege of having a witness for 
the state who.was familiar with the 
books and had audited the same make 
that comparison in the presence of 
the jury). 


[e] Cross-examination held im- 
proper or properly refused.—(1) In a 
prosecution for homicide, where the 
physician testifying utilized his rec- 
ord of the autopsy he made, the court 
properly denied as immaterial defend- 
ant’s right to inquire whether the au- 
topsy made on the body of deceased 
was the last entry in the doctor’s 
book. State vy. Deslovers, 100 A. 64, 
40 R.I. 89. (2) In an action on debts 
assigned, where defendant pleaded 
settlement by a writing, he was prop- 
erly denied the privilege of cross-ex- 
amining a witness testifying for 
plaintiff on her direct case, with re- 
gard to the writing, since the alleged 
settlement was a part of the affirma- 
tive defense. Pennings v. Giboni, 167 
P. 598, 1014, 86 Or. 110. (3) Notwith- 
standing the rule that prior to trial 
defendant should apply to the court 
to have evidence claimed unlawfully 
obtained suppressed, in a prosecution 
under the liquor law, where defend- 
ant’s just opportunity to inquire into 
the validity of the search warrant was 
when it was introduced in evidence at 
the trial, denial of the right to cross- 
examine as to its validity was error. 
State v. Catalino, 204 P. 179, 118 
Wash. 611. (4) In a prosecution for 
theft of an automobile, where a wit- 
ness for the state had identified the 
eertificate of registration which was 
on the car at the time he purchased it, 
it was not error to exclude his cross- 
examination as to whether another 
than accused had assigned the certifi- 
cate to him as shown on the opposite 
side of the exhibit, on objection that 
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although the paper was not introduced in evidence ;*° 
but as to this the contrary has been held.*! However, 
it has been held that where a witness used a private 
memorandum book to refresh his memory it was 
not error to refuse to allow defendant’s counsel to 
see it or cross-examine the witness about the paper.*? 


Where a party produces his books of original entry,. 


the adverse party is entitled to cross-examine him as 
to the entries therein without any subpena duces 
tecum.*? Where, in a will contest, the caveator, for 
the purpose of showing mental incapacity, introduced 
a paper on which the testator had made some incor- 
rect calculations, it was competent on cross-examina- 
tion to require the witness to produce another paper 
on which were correet calculations by the testator.** 
It has been held proper to refuse to permit a witness 
to be asked whether he wrote a letter referred to in 
another letter, unless the latter letter was put in evi- 
dence.*®> Where a paper is in evidence as an exhibit, 
it is improper to ask a witness as to what it shows,*°® 
although a party may be cross-examined as to the 
items of a ledger which he has put in evidence,?* but 
he need not be required to point out entries which he 
had not made.?® The rule excluding oral testimony 
of the contents of a deed does not, on cross-examina- 
tion of a witness, prevent inquiry as to his motives 
and purposes in procuring it,?° nor as to the use of 
certain words therein.4® A witness cannot:be cross- 
examined as to the contents of an instrument writ- 
ten or signed by him until it is exhibited to him*? 
or the contents thereof are read to him,*? even 


though the witness is a party to the action;*? but . 


such assignment was not part of the 
exhibit identified by the witness in | 50 
chief. State v. Ivey, 194 N.W. 262, 
196 Iowa 270. (5) Testimony, in an 
action to recover commission for find- 


2 
ing a lessee, showing that the witness L.Ed.) '322 1. 


WITNESSES 


sie Thayer v. Barney, 12 Minn. 


38. Osborne v. U. S., 17 F.(2d) 246 
[cert den 47 S.Ct. 765, 274 U.S. 751, 71 
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he may be cross-examined, in a proper case, as to the 
whereabouts of such instrument.*4 Where the writ- 
ing of the witness is unambiguous, he cannot be re- 
quired on cross-examination to state what he 
meant.*® A witness, on being cross-examined on a 
writing about which he had been asked nothing on 
direct examination, is entitled to have the entire 
writing read to the jury.*® Cross-examination as to 
a document not introduced in evidence nor covered 
in the direct examination may be denied.*7 <A wit- 
ness, neither being the author of nor having produced 
a paper, and having no relation thereto, cannot be 
cross-examined regarding its contents.4* Where a 
stenographer attempts to testify from transcript, in- 
stead of his notes, a liberal cross-examination should 
be permitted.*® A showing made fer an absent wit- 
ness is a court paper, when presented to and admitted 
by a solicitor as a showing, and he may use it on 
cross-examining the witness.°° <A statute authoriz- 
ing the court to which any affidavit is presented as 
a basis for action to require affiants to submit to a 
cross-examination does not require the court, in an 
action on a life policy, to permit insurer to cross- 


‘examine affiants making affidavits of proof of death 


introduced in evidence to show compliance with the 
policy.>? 


[§ 817] (22) Voluntary Statements. While it 
has been held that a witness who makes voluntary 
statements on the stand, not called for by any ques- 
tions asked him, may be cross-examined as to the 
subject matter of such statements,®? this privilege 


7 
reading them to the witnesses, where 
they did not desire such reading). 
43. Morford v. Peck, 46 Conn. 380. 


44. Girard v. Irvine, 275 P. 840, 97 
Cal-App. 377: 


could read only a small part of con- 
tract, is properly excluded. Phillips 
v. Catts, 124 So. 884, 220 Ala. 332. 
(6) Cross-examination of a witness 
as to his knowledge of the effect of 
language in an agreement is proper- 
ly excluded as calling for a discussion 
of the legal effect of the language. 
J. Maury Dove Co. v. New River Coal 
Comm ASSES Eined Lie) SO SVidauloG. 


30. Mays v. Lehigh Valley R. Co. 
of New) Jersey; ) CN. S)) * 8 FAL S8bls 
Goodman v. Lehigh Valley R. Co. of 
New Jersey, 81 A. 851, 82 N.J.Law 
527; Goodman v. Lehigh Valley R. Co. 
of Néw Jersey, 81 A. 848, 82 N.J.Law 
450; Foley v. Brunswick Traction Co., 
55 A. 803, 69 N.J.Law 481. 


31. O’Riley v. Clampet, 55 N.W. 
740, 53 Minn. 539 (holding that if the 
party cross-examining desire to show 
the contents, and cross-examine upon 
them, he should, if the instrument be 
admitted, introduce it, and make it 
part of his cross-examination). 


32. Adams vy. State, 128 S.H. 924, 34 
Ga.App. 144. 


33. Elliott v. Moreland, 54 A. 224, 
69 N.J.Law 216. 


34. Berry v. Baltimore Safe Depos- 
it, etc., Co., 53 A. 720, 96 Md. 45. 


35. Simonds y. Cash, 99 N.W. 754, 
136 Mich. 558. 


3G. Gerrard v. Porcheddu, 243 Ill. 
App. 562; International Fuel Service 
Corporation y. Stearns, 155 A. 285, 304 
Pa. 157; Baker v. Sherman, 46 A. 57, 
71 Vt. 439. 


For later cases, developments and changes in the law see Annotations, 


39: Boyle’ v. State, 6 Ohio" Cir Ct: 
163, 3 Ohio Cir.Dec. 397. 


40. Henderson y. James, 139 S.E. 
34, 164 Ga. 575. 


41. Colo.—Teller 
P. 429, 24 Colo. 432. 


See Sherrer vy. Peck, 46 Conn. 


v. Ferguson, 51 
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Fla.—Stewart v. State, 50 So. 642, 
58 Fla. 97. 


Ill.—Ludwick v. Root, etce., 
neering Co., 148 Ill.App. 632. 


Mo.—A®Stna Life Ins. Co. v. Kansas 
City Electric Light Co., 171 S.W. 580, 
184 Mo.App. 718. 


Pa.—Kann v. Bennett, 72 A. 342, 223 
Paws. 


[a] Copy admitted to be correct 
may take the place of the original. 
Beard v. Southern R. Co., 55 S.E. 505, 
143 N.C. 136. 


[b] Written rules of railway com- 
pany should be produced before allow- 
ing cross-examination of the compa- 
ny’s witnesses as to their contents. 
Louisville, ete:, R. Co. v. Taylor’s 
Adware LOLS Way 16,9 oh me Keyed. V4 
(holding, however, that in the case at 
bar the failure to produce the rules 
was not prejudicial). 


42. People v. Adams, 127 N.W. 354, 
162 Mich. 371 (holding, however, that 
in a criminal prosecution it was not 
error to admit the examination of wit- 
nesses as to the contents of false 
depositions prepared by them at the 
instigation of defendant without first 


Engi- 


45. Vardell v. W. F. Shelton, Jr., 
Store Co., (Mo.App.) 4 S.W.(2d) 478. 


46. Gerard B. Lambert Co. v. New- 
ton, 294 S.W. 707, 174 Ark. 209; 
Showen v. Metropolitan St. Ry. Co., 
177 S.W. 791, 191 Mo.App. 292. 


47. Johnson v. Charles William 
Palomba Co., 157 A. 902, 114 Conn. 
108, 80 A.L.R. 441; Chicago & N. W. 
Ry. Co. v. Illinois Commerce Commis- 
sion, 158 N.E. 376, 326 Ill. 625, 55 A. 
L.R. 654; Hunt vy. Illinois Southern 
Ry. Co., 196 Ill.App. 539; State v. Ros- 


‘| si, 102 A. 1030, 92 Vt. 187. 


48. Pacific Feed Co. vy. Kennel, 218 
P. 274, 63 CalyApp. 108. 


49. State v. Dunn, 190 P. 121, 57 
Mont. 591; State v. Smith, 190 P. 107, 
57 Mont. 563. 


50. Roden v. State, 69 So. 366, 13 
Ala.App. 105. 


51. McCombs v. Travelers’ Ins. Co. 
of Hartford, Conn., 141 N.W. 327, 159 
Iowa 445. 


52. Conn.—State v. 
A. 184, 102 Conn. 708. 


Ind.—Apple v. Marion County, 27 
N.E. 166, 127 Ind. 553. 
x 


Mich.—Matla vy. Rapid Motor Vehi- 
cle Co., 125 N.W. 708, 160 Mich. 639. 


Mo.—State v. Adams, 18 S.W. 1000, 
108 Mo. 208. 


N.Y.—In re Herrmann’s Will, 150 
ae 118, 87 Misc. 476, 12 Mills Surr. 


Schleifer, 130 


same title and section numbe® 
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may in a proper case be denied.°? 


ant has voluntarily stated that he was a peaceful 
man, cross-examination as to his difficulties with par- 
ticular neighbors, while improper, has been held not 
to require a reversal of judgment.®* 


[§ 818] e. Limitation to Scope of Direct Bxamina- 
tion*—(1) In General—(a) American Rule—aa. 


Rule Stated. There is a split of 


53. Ala.—Kilgore v. State, 27 So. 
4, 124 Ala. 24. 


Cal.—People v. French, 30 P. 567, 95 
Cals 3iL. 2 


Idaho.—Kelly v. Troy Laundry Co., 
267 P. 222, 46 Idaho 214. 


Ind.—Indianapolis, ete., Rapid 
Transit Co. v. Walsh, 90 N.E. 138, 45 
Ind.App. 42. 


Kan.—Cone v. Smyth, 45 P. 247, 3 
Kan.App. 607. 


Wis.—Brusberg v. Milwaukee, etc., 
Re, Co., 12 IN.W.. 416,55 Wiss 106. 


54, | Taylor, vs Com., 18. (S.W. $52, 
13 Ky.L. 860. 


55. See cases infra §§ 818-827. 


56. Rush vy. French, 25 P. 816, 825, 
1 Ariz. 99; Duncan v. Carson, 103 S.E. 
665, 105 S.B. 62, 127 Va. 306. 


57. U.S.—Wills v. Russell, 100 U. 
S. 621, 25 L.Ed. 607; Houghton: v. 
Jones, 1 Wall. 702, 17 L.Ed. 503; Phil- 
adelphia, ete., R. Co. v. Stimpson, 14 
Pet. 448, 10 L.Ed. 535; Norwich Union 
Indemnity Co. v. Simonds, 65 F.(2d) 
134; De Soto Motor Corporation v. 
Stewart, 62 F.(2d) 914; Rose v. U.S., 
45 (20), 459; Aplin’v.. U. S., 41. FE. 
(2d) 495; Farley v. Norfolk & W. Ry. 
Conta. (2d)r 93 -Mord Vv.) UE Ss, 10.56. 
(2d) 339 [cert gr 46 S.Ct. 475, 271 U.S. 
652, 70 L.Ed. 1133 (aff. 47 S.Ct. 531, 
Zier Oeste Oy oS hls Sb uciKer 
v. U. S., 5 F.(2d) 818; Hill v. Wabash 
Ry. Co., 1 F.(2d) 626; Wilkes v. U. S., 
291 F. 988 [cert den 44 S.Ct. 181, 263 
U.S. 719, 68 L.Ed. 523]; Simmons 
Hardware Co. v. Southern Ry. Co, 
279 F. 929 [cert den 43 S.Ct. 96, 260 
U.S. 739, 67 L.Ed. 490]; U.S. v. Atchi- 
SOUne Caer toa. Me ne, COnme One e le 
TeAaLdeve User 2), Bam oa oye Gee. OrAL 
157; Illinois Cent. Ry. Co. v. Nelson, 
212 F. 69,128 C.C.A. 525; Kettenbach 
Weare Se 202 ES S71, 20sC1C AY eo 0 5s 
Young v. Welch Mfg. Co., 201 F. 563; 
Hales v. Michigan Cent. R. Co., 200 F. 
533, 118 C.C.A. 627; Ferry-Hallock 
Co. v. Orange Hat Box Co., 185 F. 816 
[rev on other grounds 195 F. 71, 115 
C.C.A. 103]; Foster v. United States, 
178 F. 165, 101 C.C.A. 485; AMolian Co. 
v. Standard Music Roll Co., 176 F. 
811; Dempster v. Cochran, 174 F. 587, 
98 C.C.A. 433; Harrold v. Oklahoma, 
169 F. 47, 94 C.C.A. 415, 19 Amnn.Cas. 
868 [rev 89 P. 202, 18 Okl. 395, 10 L. 
R.A.N.S. 604, 11 Ann.Cas. 818]; Grand 
Trunk Western R. Co. v. Reddick, 160 
F. 898, 88 C.C.A. 80; Resurrection Gold 
Min. Co, v. Fortune Gold Min. Co., 129 
F. 668, 64 C.C.A. 180; McKnight v. 
UW. S., 12256: 926, 61 C.CiA. 112; Saun- 
try Vo U2 'S., 117 Pici32, 65 C:C.A. 148; 
Montgomery v. Attna L. Ins. Co., 97 F. 
018, 38 CrCLA. 553 Safter’v. U. S., 87 
Heol oy ol Cs cAre 


Ark.—Hightower v. Scholes, 193 S. 
W. 257, 127 Ark. 88 [quot Cyc]; Duke 
v. Eminent Household of Columbian 
Woodmen, 133 S.W. 1028, 97 Ark. 290; 
Austin v. State, 14 Ark. 555. 


Cal.—Ellsworth v. Palmtag, 143 P. 
602, 168 Cal. 360; Parkin v. Grayson- 
Owen Co., 106 P. 210, 157 Cal. 41; Peo- 
ple v. Oppenheimer, 106 P. 74, 156 Cal. 
733; Kimic v. San Jose-Los Gatos In- 
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tion in chief.®° 
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whether ecross-examination of witnesses should be 
limited to the scope of the direct examination or 
whether ecross-examination should extend to all is- 
sues in the case, regardless of the witness’ examina- 


The so-called American rule®® is 


that the cross-examination should be confined to mat- 


authority as to 


terurban Ry. Co., 104 P. 986, 156 Cal. 
879; People v. Whalen, 98 P. 194, 154 
Cal. 472; People v. Manasse, 94 P. 92, 
153 Cal. 10; Story v. Nidiffer, 80 P. 
692, 146°Calk. 549: Bill vietuller, 79) 2. 
592, 146 Cal. 50; Roche v. Baldwin, 76 
P. 956, 143 Cal. 186; Roche v. Llewel- 
lyn Iron Works Co., 74 P. 147, 140 Cal. 
563; People v. Morton, 73 P. 609, 139 
Cal. 719; People v. Edwards, 73 P. 416, 
139 Cal. 527;) People v. Keith, 68 BP. 
816; Baker v. Borello, 68 P. 591, 136 
Cal. 160; People v. McLean, 67 P. 
770, 135 Cal. 306; People v. Amaya, 66 
P. 794, 134 Cal. 531; Bradley v. Clark, 
65P “Pl s9bP 133 § Calsn1e6:. People: tv. 
Machado, 63 P. 66; Swan v. Thomp- 
son, 56 P. 878, 124 Cal. 193; People v. 
Jones, 55 P. 698, 123 Cal. 65; People 
v. Dole, 55 P. 581, 122 Cal. 486, 68 Am. 
S.R. 50 [rev on other grounds 51 P. 
945]; People v. Higuera, 55 P. 252, 122 
Cal. 466; People v. Wong Chuey, 49 P. 
833, 117 Cal. 624; People v. Sehorn, 48 
P. 495, 116 Cal. 503; Verdelli v. Gray’s 
Harbor Commercial Co., 47 P. 364, 115 
Cal. Sis. Merrill we Terrill, 42, Po 3d, 
109 Cal. 413; People v. Denby, 40 P. 
1051, 108 Cal. 54; Westerfield’s Hs- 
tate, 30 P. 1104, 96 Cal. 113; People v. 
Deegan, 26 P. 500, 88 Cal. 602; Braly 
v. Henry, 19 P. 529, 77 Cal. 324; An- 
derson v. Black, 11 P. 700, 70 Cal. 226; 


People v. Miller, 33 Cal. 99; Aitken 
v. Mendenhall, 25 Cal. 212; Lands- 
berger v. Gorham, 5 Cal. 450; Los 


Angeles First Nat. Trust & Savings 
Bank v. Northrup, 8 P.(2d) 528, 120 
Cal.App. 677; Alkus v. Davies, 260 P. 
894, 86 Cal.App. 355; People v. Ghy- 
sels, -252) PB. 11067) 8i19¢Cal. App: 91225 
Clarkson v. United Railroads of San 
Francisco, 227 P. 710, 67 Cal. App. 372; 
George J. Birkel Co. v. Lovell, 166 P. 
594, 33 Cal.App. 744; People v. Kiser, 
141 P. 1078, 24 Cal.App. 540; People 
Ve. Petrersons*121 Po 20312 CalApp. 
T7345 People: v. ‘Cyty.) 106" P2257; al 
Cal.App. 702; Frisbie v. Rosenberg 
Bros! Fé (Co: 405 Pb!) 943, 1 “CalkApp: 
Gos Vordieve Vordi, 91 Pa s343 6 Cal. 
App. 20; Manuel v. Flynn, 90 P. 4638, 
5 Cal.App. 319; People v. Darr, 84 P. 
457, 3 Cal.App. 50. 


Colo.—Stevens v. Walton, 68 P. 834, 
17 Colo.App. 440; Tourtelotte v. 
Brown, 29 P. 130, 1 Colo.App. 408. 


Conn.—Finch v. Weiner, 145 A. 31, 
109 Conn. 616; Roberts v. New York, 
IN. Ef. & Ay IR? Co.) 142%A.'4555 107 Conn: 
681; Richmond v. City of Norwich, 
115 A. 11, 96 Conn. 582; State v. Nus- 
senholtz, 55 A. 589, 76 Conn. 92; Fin- 
ken v. Elm City Brass Co., 47 A. 670, 
73 Conn. 423; New York State Bank v. 
Waterhouse, 38 A. 904, 70 Conn. 76, 66 
Am.S.R. 82; Fengar v. Brown, 17 A. 
321, 57 Conn. 60; State v. Glidden, 8 
A. .890,9.55 UConn. - 46, .3 Am.S.R. 235 
State v. Smith, 49 Conn. 376. 


Del.—White v. Dougherty, 76 A. 609, 
24 Del. 355. 


Fla.—Pearce v. State, 112 So. 83, 93 
Fla. 504; Stinson v. State, 80 So. 506, 
76 Fla. 421; Atlantic Coast Line R. 
Co. v. Holliday, 74 So. 479, 73 Fla. 269; 
Hartford F. Ins. Co. v. Brown, 53 So. 
838, 60 Fla. 83; Jenkins v. State, 50 
So. 582, 58 Fla. 62; Vaughn’s Seed 
Store v. Stringfellow, 48 So. 410, 56 


*By HAROLD J. GILBERT (§§ 818-827). 


ters which have been brought out in direct examina- 
tion,®* and if the ecross-examining party wishes to 
obtain the testimony of the witness as to other mat- 


Stone v. White, 45 So. 1032, 
Lewis v. State, 45 So. 
Day v. State, 44 So. 
Hampton v. State, 
39 So. 421, 50 Fla. 55; Schley v. State, 
37 So. 518, 48 Fla. 53; Fields v. State, 
85 So. 185, 46 Fla. 84; Thalheim v. 
State, 20 So. 938, 38 Fla. 169; Wil- 
liams v. State, 13 So. 834, 32 Fla. 315; 
Tischler v. Apple, 11 So. 273, 30 Fla. 
132; Adams v. State,-10 So. 106, 28 
Blaq5i14: 


Hawaii.—Yoshiura v. Saranaka, 23 
Hawaii 761. 


Idaho.—Kroetch v. Empire Mill Co., 
74 P. 868, 9 Idaho 277. 


Ill.—People v. Geidras, 170 N.E. 219, 
338 Ill. 340; People v. Todd, 133 N.E. 
645, 301 Ill. 85; People v. Robertson, 
120 N.E. 539, 284 Ill. 620 [aff 210 Ill. 
App. 234]; People v. King, 114 N.E. 
601, 276 Ill. 138; Grace v. Grace, 110 
N.B. 784, 270 Il). 558; Hmerson v. 
Kleming, 92 N.H. 890, 246 Til. 353; 
Nagle v. Schnadt, 88 N.E. 178, 239 Il. 
595 [rev 136 Ill.App. 417]; Schmidt v. 
Chicago City R. Co, 88 NE. o2%5,.239 
Ill. 494 [aff 144 Ill.App. 512]; Prather 
v. Chicago Southern R. Co., 77 N.E. 
430, 221 Ill. 190; Sheedy v. Chicago, 77 
N-E 539, 221 Ill. 141; Compher:-v. 
Browning, 76 N.E. 678, 219 Ill. 429, 109 
Am.S.R. 346; Staunton Coal Co. v. 
Bub,75, NB. 770, 218 Tl. 25 Path aL 
Ill.App. 278]; Streator Independent 
Tel. Co. v. Continental Tel. Constr. 
Co., 75 N.B.. 546, 217 Ill. 577 [aff 118 
Ill.App. 14]; Meyer v. Purcell, 73 N.E. 
392, 214 Ill. 62 Laff 114 Ill.App. 472]; 
Dick v. Zimmerman, 69 N.E. 754, 207 
Ill. 636 [aff 105 Ill.App. 615]; Jones v. 
Chicago, 69 N.E. 64, 206 Ill. 374; Hill 
v. Montgomery, 56 N.E. 320, 184 Ill. 
220 [aff 84 Ill.App. 300]; East Du- 
buque v. Burhyte, 50 N.E. 1077, 173 
Til. 553 [aff 74 Ill.App. 99]; Wheeler, 
ete.,, Mtz.. .Co._v., Barnett; 50 INE. 325; 
172 Ill. 610 [aff 70 Ill.App. 222]; Hurl- 
but v. Meeker, 104 Ill. 541; Bell v. 
Prewitt, 62 Ill. 361; Chicago & R.'I. 
R. Co. v. Northern Illinois Coal, ete., 
Co., 36 Ill. 60; Stafford v. Fargo, 35 
Ill. 481; Goldsmith v. Sandard Auto- 
matic Mach. Co., 236 Ill.App. 84; Haas 
v. Hines, 219 Ill.App. 524; Rehthaler 


Fla. 708; 
55 Fla. 510; 
998, 55 Fla: 54; 
715, 54° Pla. 255 


v. Crane Co., 218 Ill.App. 267; Evans 
v. Schwartz, 211 Ill.App. 573; Rosen- 
thal v. Turner, 192 Ill.App. 9; First 


Nat. Bank v. Heeb, 188 Hl.App. 194; 
Davis Bros. v. Vandalia R. Co., 168 
Ill.App. 621; Hammond v. Woodruff 
& Hdwards Co., 168 Ill.App. 368; Peo- 
ple v. Dietmeyer, 164 Ill.App. 405; 
4éitna Indemnity Co. v. Mueller, 160 
Ill.App. 149; Casey v. Chicago City 
Ry. Co., 159 Ill.App. 562; Cushing v. 
Poli, 151 Ill.App. 1; Many, Blane & Co. 
v. Jacobson, 149 Ill.App. 240; Spring- 
er v. Schwitters, 137 Ill.App. 103 [aff 
86, N.E.) 102, 236 Dll 27i)5" Royal 
Neighbors of America v. Sinon, 135 
Tll.App. 599; Elgin, A. & S. Traction 
Co. W.. Brown, 229, TILApps 623) (Citi= 
zens’ Sav., Loan & Building Ass’n vy. 
Weaver, 127 Ill.App. 252; Meyer v. 
Johnson, 122 I1l.App. 87; Hurrle Glass 
Co. v. H. M. Hooker Co., 120 Ill.App. 
433; Cheney v. Field, 114 Ill.App. 597; 
Helbig v. Citizens Ins. Co., 108 Ill.App. 
624; Hast Dubuque v. Burhyte, 74 Ill. 
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ters, he must do so by calling the witness to the | stand as his own and subjecting him to direct exam- 


App. 99 [aff 50 N.E. 1077, 173 Ill. 5531; 
Evans v. Murphy Varnish Co., 59 Ill. 
App. 87; Mt. Vernon v. Brooks, 39 
Tll.App. 426; Swenk v. People, 20 Ill. 
App. 111; Stevens v. Brown, 12 Ill. 
App. 619; Waller v. Carter, 8 Ill.App. 
511; Lloyd v. Thompson, 5 IIll.App. 
90. See O’Connor v. Kennedy, 200 Ill. 
App. 426; Fred Miller Brewing Co. v. 
Jones, 190 Ill. App. 169; People v. Car- 
ter, 188 Ill App. 22. 


Ind.—Schaffer v. State, 173 N.E. 
- 229, 202 Ind. 318; Stewart v. Stewart, 
94 N.E. 564, 175 Ind. 412; HEacock v. 
State, 82 N.E. 1039, 169 Ind. 488; Os- 
burn v. State, 73 N.E. 601, 164 Ind. 
262; Hoover v. State, 68 N.E. 591, 
161 Ind. 348; Siberry v. State, 39 N.E. 
936, 47 N.E. 458, 149 Ind. 684; David- 
son v. State, 34 N.E. 972, 185 Ind. 254; 
Chandler v. Beal, 32 N.E. 597, 132 Ind. 
596; Pennsylvania Co. v. Newmeyer, 
28 N.E. 860, 129 Ind. 401; White Sew- 
ing Mach. Co. v. Gordon, 24 N.BH. 10538, 
124 Ind. 495, 19 Am.S.R. 109; .Wa- 
bash Printing, etc., Co. v. Crumrine, 
21 N.E. 904, 123 Ind. 89; Hunsinger v. 
Hofer, 11 N.E. 463, 110 Ind. 390; Boyle 
v. State, 5 N.E. 203, 105 Ind. 469, 55 
Am.R. 218; Higham vy. Vanosdol, 101 
Ind. 160; Wood v. State, 92 Ind. 269; 
Aurora v. Cobb, 21 Ind. 492; Dear- 
mond v. Dearmond, 12 Ind. 455; Pat- 
ton v. Hamilton, 12 Ind. 256; Guilfoil 
Contracting Co. v. Clark, 99 N.E. 777, 
52 Ind.App. 646; Indianapolis, etc., 
Rapid Transit Co. v. Walsh, 90 N.E. 
138, 45 Ind.App. 42; Lake Erie, etc., 
R. Co. v. Miller, 57 N.H. 596, 24 Ind. 
App. 662. 


Ind.—Dorrance v. McAlester, 45 S. 
W. 141, 1 Ind.T. 4738. 


Iowa.—MecNeely v. Conlon, 248 N. 
W.17; State v. Yarham, 221 N.W. 493, 
206 Iowa 833; Friesner Fruit Co. v. 
Chicago Great Western Ry. Co., 201 
N.W. 112, 199 Iowa 1143; Lowa Elec- 
tric Co. v. Incorporated Town of Win- 


throp, 198 N.W. 14, 198 Iowa 196; 
Graves v. Interstate Power Co., 178 
N.W. 376, 189 Iowa’ 227; Breen v. 


Towa Cent. Ry. Co., 168 N.W. 901, 184 
Iowa 1200 [cert den 39 S.Ct. 288, 249 
We 604) 6s. pind. 1798 Staten iv. 
Knight, 165 N.W. 1039, 182 Iowa 593 
Stutsman vy. Des Moines City Ry. Co., 
163 N.W. 580, 180 Iowa 524; Joyner 
v. Interurban Ry. Co., 154 N.W. 936, 
172 Iowa 727; Waltham Piano Co. v. 
Lindholm Furniture Co., 150 N.W. 
1040, 168 Iowa 728; In re Barrett’s 
Fstate, 149 N.W. 247, 167 Iowa 218; 
Holderman v. Witmer, 147 N.W. 926, 
166 Iowa 406; Cash v. Dennis, 139 N. 
W. 920, 159 Iowa 18; State v. McKin- 
non, 138 N.W. 523, 158 Iowa 619; Col- 
lins v. Wells, 118 N.W. 401, 140 Iowa 
804; State v. Campbell, 105 N.W. 395, 
129 Iowa 154; State v. Usher, 102 N. 
W. 101, 126 Iowa 287; State v. Car- 
penter, 98 N.W. 775, 124 Iowa 5; State 
v. Evans, 97 N.W. 1008, 122 Iowa 174; 
Goldstein v. Morgan, 96 N.W. 897, 122 
Iowa 27; Rudd v. Dewey, 96 N.W. 973, 
121 Iowa 454; Pierson vy. Chicago 
Great Western R. Co., 88 N.W. 363, 
116 Iowa 601; Frick v. Kabaker, 90 
N.W. 498, 116 Iowa 494; State v. 
Gray, 89 N.W. 987, 116 Iowa 231; 
Creager v. Johnson, 86 N.W. 275, 114 
Iowa 249; Bowsher v. Chicago, etce., 
Ra COs, 64) ON Wingo)! alot Lowa 16. 
Gardner vy. Roach, 82 N.W. 897, 111 
Iowa 413; Brody v. Chittenden, 76 
N.W. 1009, 106 Iowa 524; Devine v. 
Chicago, etc., R. Co., 69 N.W. 1042, 
100 Iowa 692; State v. Judiesch, 65 N. 
W. 157, 96 Iowa 249; Kelly v. Stone, 
62 N.W. 842, 94 Iowa 316; State v. 
Farrington, 57 N.W. 606, 90 Iowa 673; 
Hall v. Rankin, 54 N.W. 217, 87 Iowa 
261; Butler v. Chicago, etc., R. Co., 


54 N.W. 208, 87 Iowa 206; Halley v. 
Gregg, 48 N.W. 974, 82 Iowa 622; Lin- 
den v. Green, 46 N.W. 1108, 81 Iowa 
365; McCormick Harvesting Mach. 
Co. v. Jacobson, 42 N.W. 499, 77 Iowa 
582; Krager -v. Pierce, 35 N.W. 477, 
73 Iowa 359; Pellersells v. Allen, 10 
N.W. 261, 56 Iowa 717; Garlick v. 
Pella, 6 N.W. 8, 53 Iowa 646; Cokely 
v. State, 4 Iowa 477. 


Kan.—Lee v. Downing, 214 P. 786, 
1138 Kan. 329; Todd v. Prairie Pipe 
Line Co., 196 P. 623, 108 Kan. 485; 
State v. Long, 175 P. 145, 103 Kan. 
302; Kuhn y. Johnson, 137 P. 990, 91 
Kan. 188; Kerr v. Kerr, 116 P. 880, 85 
Kan. 460; Seifert v. Schaible, 105 P. 
529, 81 Kan. 323; Reeves & Co. v. 
Brown, 102 P. 840, 80 Kan. 292; Coon 
v. Atchison, T:c&: SS. FE. Ry... Co. 39 
P. 682, 75 Kan. 282; Wright v. Wright, 
50 P. 444, 58 Kan. 525; Atchison v. 
Rose, 23 P. 561, 43 Kan. 605; Lawder 
v. Henderson, 14 P. 164, 36 Kan. 754; 
Maier v. Randolph, 6 P. 625, 33 Kan. 


340; Sumner v. Blair, 9 Kan. 521; 
Prosser v. Pretzel, 55 P. 854, 8 Kan. 
App. 856. 


La.—State v. Nash, 126 So. 434, 169 
La. 947; State v. Gosey, 35 So. 786, 
111 La. 616; State v. Taylor, 14 So. 
26, 45 La.Ann. 1303;\9State’v. Wright, 
4 So. 486, 40 La.Ann. 589. But see 
King v. Atkins, 33 La.Ann. 1057; State 
v. Thomas, 32 La.Ann. 349; Davidson 
v. De Lallande, 12 La.Ann. 826; Durn- 
ford v. Clark, 1 Mart. 201 (all holding 
to the contrary). 


Md.—James L. Kernan Co. v. Cook, 
159 A. 256,°162 Md... 187;-—Kelly | v. 
State, 133 A. 899, 151 Md. 87; Panitz 
v. Webb, 1380°A. 913, 149 Md. 75; Gil- 
lespie v. State, 127 A. 727, 147 Md. 
45; Dolph v. Stubblefield, 108 A. 488, 
135 Md. 147; Murphy v. Stubblefield, 
104 A. 259, 133 Md. 23; Hagerstown 
Brewing Co. v. Gates, 83 A. 570, 117 
Md. 348; Montgomery County Mut. 
F. Ins. Co. v. Ritter, 77 A. 388, 113 Md. 
163; Roek Creek Steamboat Co. v. 
Boyd, 73 A. 662, 111 Md. 189; Con- 
solidated Gas, etc., Co. v. State, 72 A. 
651, 109 Md. 186; Baltimore, ete, R. 
Co. v. Deck, 62 A. 958, 102 Md. 669; 
Griffith v. Diffenderffer, 50 Md. 466. 


Minn.—Ross v. Minneapolis, ete., R. 
Co., 1138 N.W..573, 102 Minn. 249; Jas- 
pers v. Lano, 17 Minn. 296; 
v. Springfield F. & M. Ins. 
Minn. 123; Chapman v. Dodd, 
Minn. 350; Beaulieu v. Parsons, 2 
Minn. 37. But see National German- 
American Bank v. Lawrence, 79 N.W. 
1016, 80 N.W. 363, 77 Minn. 282 (hold- 
ing, where the statutory privilege of 
husband and wife was waived, that 
the wife could be cross-examined con- 
cerning any matters pertinent to the 
issue on trial, regardless. ef the ex- 
tent of the direct examination). 


Mont.—Alley v. Butte & Western 
WiuniCOvss Ole ee Oleic ei Onis age 
State v. Richardson, 222 P. 418, 69 


Mont. 400; State v. Smith, 188 P. 
644, 57 Mont. 349; State v. Wyman, 
186 P. 1, 56 Mont. 600; Pelican v. 


Mutual Life Ins. Co. of New York, 
119 P.. 778, 44 Mont. 2773 State’ 7. 
Byrd, 111 P. 407, 41 Mont. 585; State 
v. Rodgers, 106 P. 3, 40 Mont. 248; 
Shandy v. McDonald, 100 P. 203, 38 
Mont. 393; . C. Power & Bros. v. 
Turner, 97 P. 950, 37 Mont. 521; Bor- 
den v. Lynch, 87 P. 609, 34 Mont. 503; 
Smith v. Shook, 75 P. 513, 30 Mont. 
30. See Jorgenson vy. Butte, etc., Com- 
mercial Co.) 34 'P: *37, (13) Mont! 238 
(holding that the facts covered by the 
cross-examination were so closely 
connected with the main event that 
error was not committed in its admis- 


sion). 


Neb.—Williams v. State, 224 N.W. 
286, 118 Neb. 281; Farmers’ Grain & 
General Shipping "ASS’n V. Jordan, 186 
N.W. .528, 107 Neb. 537; Owens Vv. 
Omaha &'C. B. St. Ry. Co., 156 N.W. 
661, 99 Neb. 364; Mutz v. Sanderson, 
143 N.W. 302, 94 Neb. 293; Haston v. 
Snyder-Trimble Co., 142 N.W. 695, 94 
Neb. 18; Citizens’ Bank v. Warfield, 
123 N.W. 315, 85 Neb. 328; Callahan 
v. State, 119 N.W. 467, 83 Neb. 246; 
Poston v. State, 119 N.W. 520, 83 Neb. 
240; Citizens’ Bank v. Emley, 107 N. 
Ww. "1014, 76 Neb. 794; Missouri Pac. 
Re Col: , Box, $83 N.W. 744, 60 Neb. 
531; Pennsylvania Co. v. Kennard 
Glass, etc., Co., 81 N.W. 372, 59 Neb. 
435; Barr v. Post, 77&N.W. 123, 56 Neb. 
698; Atwood v. Marshall, 71 N.W. 
1064, 52 Neb. 173; rfolk Nat. Bank 
v. Job, 67 N.W. 781; 48 Neb. 774; 
Mordhorst v. Nebraska Tel. Co., 44 N. 
W. 469, 28 Neb. 610; Boggs v. Thomp- 
son, 14 N.W. 393, 13 Neb. 403; Black 
v. Webber, 96 N.W. 606, 1 Neb. 
(Unoff.) 468. 


Nev.—Butzbach v. Siri, 5 P.(2d) 533, 
53 Nev. 453; State v. Boyle, 248 PB. 48 
49 Nev. 386; Anderson v. Berrum, 136 
Pairs 036 Nev. 463; Nash v. McNa- 
mara, 93 P. 405, 30 Nev. 114, 133 Am. 
S.R. 694, 16 L.R.A.N.S. 168; Buckley 
v. Buckley, 12 Nev. 423. See also 
Sherman v. Southern Pac. Co., 111 P. 
416, 115 P. 909, 33 Nev. 385, Ann.Cas. 
1914A 287 (holding the admission of 
Ber aga an questions not to be er- 
ror). 


N.J.—Fuld v. Adams, 156 A. 833, 108 
N.J.Law 373; Carey v. Deems, 129 
A. 191, 101 N.J.Law 419; Penbrook 
Trust Co. v. Wiegand & Co., 126 A. 404, 
100 N.J.Law 353; Martin v. De Young, 
122 A. 813, 99 N.J.Law 284; Osbun v. 
De Young, 122 A. 80% 99 N.J.Law 
204; Quellmalz v. Atlantic Coast Elec- 
trie Ry. Co., 110 A. 914, 94 N.J.Law 
474; Brown y. Nevins, 86 A. 938, 84 
N.J.Law 215; State v. Skillman, 70 A. 
83, 76 N.J.Law 464 [aff 76 A. 1073, 77 
N.J.Law 804]; State v. Zeilman, 68 
A. 468, 75 N.J.Law 357; State v. 
Brady, 59 A. 6, 71 N.J.Law 360; Has- 
brouck Heights Hospital v. Stuart, 
166 A. 697, 11 N.J.Misc. 451; State 
v. Lustberg, 164 A. 703, 11 N.J.Misc. 
51; Higgins v. Del Duea, 157 A. 174, 
LOUN- J. MISe: 4) TT 


N.M.—State v. Stewart: OT MEM Sole 
34 N.M. 65; State v. Archuleta, 217 
Pr C19) 29 N.M. 25; State v. Rodri- 
guez, 167 P. 426, 23 N.M.. 156, LRM. 
1918A 1016; State v. Carter, 153) PB. 
271, 24 N.M. 166. 


N.Y.—Hall v. Allemannia Fire Ins. 
Co. of Pittsburgh, 161 N.Y.S. 1091, 
175 App.Div. 289; Blumquist v. Snare 
& Triest Co., 119 N.Y.S. 728, 185 App. 
Div. 709 [aff 94 N.E. 1092, 200 N.Y. 
595]; Schattman vy. American Credit 
Indemnity Co., 54 N.Y.S. 225, 34 App. 
Div. 392; Briggs v. Gardner, 15 N.Y.S. 
835, 60 Hun 543, 21 N.Y.Civ. Proc, 42s 
Matter of McCarthy, 8 N.Y.S. 578, 55 
Hun 7; Union Bank v. Mott, 39 Barb. 
180; Brnst v. Estey Wire Works Co., 
46 N.Y.S. 918, 21 Mise. 68. But see 
Fulton Bank v. Stafford, 2 Wend. 483 
(holding to the contrary). 


N.D.—State v. Lyon, 230 N.W. 1, 59 
N.D. 374; Golly v. Northland Bleva- 
tor" Col} 207 N.W. 438, 53 N.D. 564; 
State v. Gummer, 200 N.W. 20, 51 N: 
D. 445; First Nat. Bank v. Wallace, 
196 N.W. 3038, 50 N.D. 380; Hogen v. 
Klabo, 100 N.W. 847, 13 N.D. 319; 
State v. Pancoast, 67 N.W. 1052, 5 N. 

D, 516; 3 5m skteA. 518. 


Okl.—Comar Oil Co. v. Richter, 285 
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ination in regard thereto.®°® Where a witness is call- | ed by one party as to some particular or formal 


P. 27, 142 Okl. 89; Guess v. Miner, 
265. P. 633, 180 Okl. 93; Chicago, R. I. 
& P. Ry. Co. v. Beatty, 118 P. 367, 126 
P. 736,34 Okl. 321, 42 L.R.A.N.S. 984; 
Woods v. Faurot, 77 P. 346, 14 Okl. 
Li rseey Dix V. State, Les) P. 624, 15 
Osl.cr. 559 (holding that a limitation 
of cross-examination to the direct 
evidence was not error where the evi- 
dence sought to be elicited would only 
add to the evidence of the guilt of 
accused). 


Or.—Johnson vy. Hoffman, 284 P. 
567, 1382 Or. 46; Lawrence v. Portland 
Ry., Light & Power Co., 179 P. 485, 91 
Or. 559; Benson vy. Johnson, 165 P. 
1001, 85 Or. 677; Webb v. Wolfard, 
108 P. 1005, 56 Or. 894; Chenoweth 
v. Southern Pac. Co., 99 P. 86, 53 Or. 
111; Morse v. Odell, 89 P. 139, 49 Or. 
118; Beadle v. Paine, 80 P. 903, 46 Or. 
424; Goltra vy. Penland, 77 P. 129, 45 
Or. 254; Duntley v. Inman, Poulsen 
& Co., 70: P. 529, 42 Or. 334, 59 L.R.A. 
785; Simmons v. Oregon R. Co., 69 
P. 440, 1022, 41 Or. 151; Oldenburg v. 
Oregon Sugar Co., 65 P. 869, 39 Or. 
» 664; State v. Savage, 60 P. 610, 61, Py 
1128, 36 Or. 191; Schreyer v. Turner 
Flouring Mills Co., we Peon 29 Orel 


Pa.—Commonwealth v. Prophet, 160 
A. 597, 307 Pa. 122; Rubinsky v. Kosh, 
151 A. 676, 301 Pa. 85; Snyder v. Phil- 
adelphia & R. Ry. Co., 130 A. 298, 284 
Pa. 59; Murdock y., Biery, 112 A. 772, 
269 Pa. 577; Gallagher v. Philadel- 
phia Rapid Transit Co., 93 A. 1074, 248 
Pa. 304; Smith y. Cunningham Piano 
Co., 86 A. 1067, 239 Pa. 496; Illig v. 
Monongahela Natural Gas Co., 86 A. 
196, 238 Pa. 324; Berkey v. Berwind- 
White Coal Mining Co., 78 A. 1004, 229 
Pa. 417; Com. v. Fencez, 75'A. 19, 226 
Pa. 114; American Car, etc., Co. v. 
Alexandria Water Co., 67 A. 861, 218 
Pa. 542; Glenn v. Philadelphia, etc., 
Traction Co., 55 A. 860, 206 Pa. 135; 
In re Sutch’s Estate, 50 A. 943, 201 
Pa. 305; Acklin vy. McCalmont Oil Co., 
50 A. 955, 201 Pa. 257; Com. v. Bubnis, 
47 A. 748, DS imeeas 542; Denniston v. 
Philadephia Co., 28 IN 1007, 161 Pa. 
41; Leedom vy. Leedom, 28 A. 1024, 
160 Pa. 273; Wolf v. Wolf, 28 A. 164, 
158 Pa. 621; Irvin v. Irvin, 21 A. 816, 
42° Pa. 271;,.. Com. w..4Nicely, ;18 | A, 
737, 1380 Pa. 261; Helser v. McGrath, 
Dumbaseaol: ) Rhodes Vy, Com. 143 Par 
396; Turner v. Reynolds, 23 Pa. 199; 
Mitchell v. Welch, 17 Pa. 339, 55 Am. 
D. 557; Moyer v. Rick, 2 Mon. 256; 
Floyd v. Bovard, 6 Watts & S. 75; 
Rosen y. Lis, 88 Pa.Super. 84; Bech- 
tel’s Election Expenses, 39 Pa.Super. 
292; Commonwealth v. Hyde, 39 Pa. 
Super. 261; Harter v. Whitebread, 38 
Pa.Super. 10; Binder v. Pottstown 
Daily News Pub. Co., 33 Pa.Super. 411; 
E. Bradford Clarke Co. v. Baltimore, 
ete., RK. Co., 27, Pa.Super. 251; . Com. 
v. Scouton, 20 Pa.Super. 503; Hunter 
v. Voigt, 8 Pa.Super. 484, 43 Wkly. 
N.C. 197; Com. v. Gentry, 5 Pa.Dist. 
703; In re Orphans’ Ct. Contested 
Hlection, 1 Brewst. 67. 


Porto Rico.—Peo: v. Munoz, 29 Por- 
to Rico 486; Peo. v. Fernandez, 14 
Porto Rico 611. 


| R.I.—Kirk v. Ball, 120 A. 165, 45 R. 
I. 93 [cit Cyc]; Mohr v. Prudential 
Ins. Co. of America, 78 A. 554, 32 R. 
I. 177; State v. Ballou, 40 A. 861, 20 
R.1. 607. 


S.D.—Buchanan y. Randall, 109 N. 
W. 518, 21 S.D. 44; Baucher v. Clark 
Pub. (@o:, 184) IND Win 2357 14S) Ds. 12 
Fisher v. Porter, 77 N.W. 112, 11 S.D. 
311; Wendt v. Chicago, etc., R. Co., 
- 5T N.W. 226, 4 S.D. 476; Rosum v. 

Hodges, 47 N.W. 140, 1 S.D. 308, 9 L. 
R.A. 817. 


Utah.—Anderson v. Salt Lake, etc., 
R. Co., 101 P. 579, 35 Utah 509. 


, 


t 


Vt.—In re Campbell’s Will, 147 A. 
687, 102 Vt. 294; State v. Williams, 
Id) AL 701, 94riVit. 4238; Seeley v. Cen- 
tral Vermont Ry. Co., 92 A. 28, 88 Vt. 
178; State v. Merrill, 80 A. 819, 85 Vt. 
35; Fraser v. Blanchard & Crowley, 
LO AI ODS iid) As. UO to So VIGO Ose babs 
lin & Rowell v. Marcy, Tl ees ie One 
Vt. 428; Cate v. Fife & Child, 68 A. 
1, 80 Vt. 404; Hathaway v. Goslant, 
59 A. 835, 77 Vt. 199; Baker v. Sher- 
man, 46 A. 57, 71 Vt. 439; Wilkins v. 
Metcalf, 41 A. 1035, 71 Vt. 103; Car- 
Sg No v. Willey, 26 A. 488, 65 Vt. 


Va.—Dunean v. Carson, 103 S.B. 665, 
105 S.E. 62, 127 Va. 306; Smith v. 
Stanley, 75 S.E. 742, 114 Va. 117. See 
Richards v. Com., 59 S.H. 1104, 107 Va. 
881 (where accused was not permitted 
to cross-examine a witness on matter 
not brought up in his direct examina- 
tion but was permitted later to intro- 
duce him as his witness and cross- 
examine him). 


Wash.—State v. Whitfield, 224 P. 
559, 129 Wash. 134; Sound Timber Co. 
v. Danaber Lumber Co., 192 P. 941, 
112 Wash. 314; State v. Wilson, 123 
P. 795, 68 Wash. 464; Bertelson v. 
Hoffman, 77 P. 801, 35 Wash. 459; 
Bailey v. Seattle, ete, R. Co., 73 P. 
679, 32 Wash. 640; Jordan v. Seattle, 
70 P. 743, 30 Wash. 298; State v. Haw- 
kins, 67 P. 814, 27 Wash. 375; State 
v. Coates, 61 P. 726, 22 Wash. 601. 


W.Va.—State vy. Hatfield, 37 S.E. 
626, 48 W.Va. 561. 


Wis.—Graves v. Rib Lake Lumber 
Co., 138 N.W. 86, 151 Wis. 99;. Mc- 
Holm y. Philadelphia & Reading Coal 
& Iron Co., 132 N.W. 585, 147 Wis. 381; 
Dralle v. Reedsburg, 122 N.W. 771, 140 
Wis. 319; Dunham vy. Salmon, 109 N. 
W. 959, 130 Wis. 164; Nagle v. Hake, 
101 N.W. 409, 123 Wis. 256; Johnston 
v. Charles Abresch Co., 101 N.W. 395, 
123 Wis. 130, 107 Am.S.R. 995, 68 L. 
R.A. 934; Chase v. Blodgett Milling 
Co., 87 N.W. 826, 111 Wis. 655; Stub- 
bings v. Curtis, 85 N.W. 325, 109 Wis. 
307; Sullivan v. Collins, 83 N.W. 310, 
107 Wis. 291; Perrin v. State, 50 N. 
W. 516, 81 Wis. 135; Spear v. Hiles, 
30 N.W. 506, 67 Wis. 350; Congar v. 
Galena, etc., R. Co., 17 Wis. 477. 


{a] “The reason of the rule is that 
a witness during his cross-examina- 
tion is the witness of the party who 
calls him, and not the witness of the 
party who cross-examines him.” Res- 
urrection Gold Min. Co. v. Fortune 
Vac Co.,129 EH. 668, 675, 64 C.C. 

i 


[b] Im Texas (1) there is a con- 
flict of authority whether or not the 
cross-examination is limited to mat- 
ters brought out in direct examina- 
tion, but the weight of the decisions 
appears to be that cross-examination 
is limited to matters brought out in 
direct examination. International, 
etc., R. Co. v. Biles & Ruby, 120 S.W. 
952, 56 Tex.Civ.App. 198; Dallas v. 
Muncton, 83 S.W. 431, 37 Tex.Civ.App. 
112; Texas, etc., R. Co. v. Meeks, (Civ. 
App.) 74 S.W. 329; Young v. State, 
127-S.W...1058, 59. Tex:Cr. 137; Yeiral 
v. State, 119 S.W. 848, 56 Tex.Cr. 267; 
Richards v. State, 110 S.W. 432, 53 
Tex.Cr. 400; Jones v. State, 101 S.W. 
993, 51 Tex.Cr. 472; Webb v. State, 83 
S.W. 394, 47 Tex.Cr. 306; Woods v. 
State, (Cr.) 60 S.W. 244; Wilkerson v. 
State, (Cr.) 57 S.W. 956; Clay v. State, 
56 S.W. 629, 41 /Tex.Cr. 653; ° Chrils- 
tian v. State, 51 S.W. 9038, 40 Tex.Cr. 
669; Merritt vy. State, 50 S.W. 384, 
40 Tex.Cr. 359; Gaines v. State, 42 S. 
W. 385, 38 Tex.Cr. 202; Washington 
v. State, 17 Tex.App. 197. (2) Follow- 
ing this rule it has been held that, 
where a party in cross-examination 


of a witness asks questions which are 
not pertinent to the direct examina- 
tion, he thereby makes the witness his 
own to that extent. Stuart v. Eaker, 
17 Tex. 417; Stewart v. State, 106 S. 
W. 685, 52 Tex.Cr. 273. (3) Contracts 
not in evidence, the contents of which 
were not testified to by a witness, 
have been held not to be the legiti- 
mate subject of cross-examination. 
International & G. N. R. Co. v. Biles & 
Ruby, 120 S.W. 952, 56 Tex.Civ.App. 
193. (4) However, according to other 
decisions, supported by some early de- 
cisions of the supreme court of Texas, 
a witness may be cross-examined as 
to anything pertinent to the issue, re- 
gardless of his direct examination. 
Rhine v. Blake, 59 Tex. 240); Went- 
worth v. Crawford, 11 Tex. 127; Shall- 
er v. Allen, (Civ. App.) 278 S.w. 873; 
Cresson v. ‘Wortham-Carter Pub. Co. 
(Civ.App.) 248 S.W. 1077; Roberts v. 
Miller, (Civ-App.) 30 S.W. 381. (5) 
In accordance with this view it has 
been held that the cross-examination 
of a deputy sheriff testifying for ac- 
cused is not limited to what was tes- 
tified to on direct examination; but 
the state may ask him any question 
material in the case. Martoni. v. 
State, 167 S.W. 349, 74. Tex.Cr.- 90. 
(6) In a murder prosecution, where 
defendant killed his wife’s former 
husband, there was no error for the 
state to ask defendant’s wife on 
cross-examination how long she had 
been married to defendant, nor to 
ask her how long since she had seen 
deceased prior to the homicide, she 
not having been asked about these 
matters on direct examination. Wil- 
eon v. State, 242 S.W. 224, 92 Tex.Cr. 


58. U.S.—Philadelphia, ete., R. Co. 
v. Stimpson, 14 Pet. 448, 10 L.Ed. "535; 
Union Electric Light & Power Co. v. 
Snyder Estate Co., 65 F.(2d) 297; 
Tucker v. U. S., 5 (2d) 818; Minne- 
sota & Ontario Paper Co. v. Swenson 
Evaporator Co., 281 F. 622; Heard v. 
Wn S52 5br BY.) 8295167 OCA 15 aber 
ry-Hallock Co. v. Orange Hat Box Co., 
185 F. 816 [rev on other grounds 195 
BY TL, 115 C:C-AL 1038 )in Atolian® Gonavs 
Standard Music Roll Co., 176 F. 811; 
Montgomery v. 4Jtna L. Ins. Co., 97 
ENO 1S, oso COVA '553 


Ark.—Hightower v. Scholes, 193 S. 
W. 257, 128 Ark. 88 [quot Cyc]. 


Fla.—Hampton v. State, 39 So. 421, 
50 Fla. 55. 


Hawaii.—Terr. vy. Chee Siu, 25 Ha- 
waii 814. 


Ind.—Eacock v. State, 82 N.E. 1039, 
169 Ind. 488. 


Iowa.—Baker v. Mathew, 115 N.W. 
15, 137 Iowa 410; Rudd v. Dewey, 96 
N.W. 973, 121 Iowa 454. 


Kan.—Seifert v. Schaible, 
529, 81 Kan. 323. 


La.—State v. Gosey, 35 So. 786, 111 
La. 616. See State v. Edwards, 31 So. 
308, 106 La. 674 (holding, under the 
circumstances, that the admission of 
the evidence did not constitute re- 
versible error). 


Md.—Lockhart v. State, 125 A. 829, 
145 Md. 602. 


Neb.—Atwood v. Marshall, 71 N.W. 
1064, 52 Neb. 173; Hurlbut’ v. Hall, 
58 N.W. 538, 39 Neb. 889; Boggs v. 
Thompson, 14 N.W. 393, 13 Neb. 403. 


Nev.—Nash v. McNamara, 93 P. 405, 
30 Nev. 114, 133 Am.S.R. 694, 16 L. 
R.A.N.S. 168. 


N.J.—State v. Zeilman, 68 A. 468, 
75 N.J.Law 357. 


Okl.— Guess v. Miner, 265 P. 633, 130 
Okl. 98; Smith vy. Missouri, K. ys 
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point only, the adversary is not entitled to exam- 
A party who ealls a witness 
may restrict his cross-examination to the subjects 
and a violation of this 


ine him generally.°° 


of his direct examination, 
right, if prejudicial, 


criminal ecases.®? 
Evidence stricken. 


Ry. (Con 185- Ps 70; 76 Oki 30383 
pee ane v. Gray, 79 P. 53, 46 Or. 


43 Pa. 404; 
38 Pa.Super. 


Pa.—Tiley v. Moyers, 
abe v. Whitebread, 


Va.—Smith vy. Stanley, 75 S.E. 
114 Va. 117. 


W.Va.—State v. Newman, 132 S.E. 
728, 101 W.Va. 356; State v. Price, 
LVS es SuE. 6393), 92) WiVa- b424. Bruny. 
v. Tyler Traction Co., 110 S.E. 570, 90 
W.Va. 194; Phenix Fire Ins. Co. v. 
Virginia-Western Power Co., 94 SVB. 
372, 81 W.Va. 298; State v. Carr, 63 
S.E. 766, 65 W.Va. 81. 


“No matter how apparent it may 
have been that defendant was skill- 
fully avoiding giving testimony as to 
that material fact on direct examina- 
tion, if the plaintiff desired to estab- 
lish it by defendant, he should have 
done so by making defendant his wit- 
ness, and not on cross-examination.’ 
Rudd v. Dewey, 96 N.W. 973, 121 Iowa 
454, 460. 


[a] Treatment as aivect examina- 
tion.— To permit a plaintiff to intro- 
duce his case on cross-examination is 
irregular and often unfair to the op- 
posite party, and, where evidence is so 
introduced, it is to be treated as tes- 
timony presented as if the witness 
had been examined in chief. Keystone 
Brewing Co. v. Varzaly, 39 Pa.Super. 
155. 


[b] Error.—(1) Where the cross- 
examiner was free to call the witness 
as his own and ask the question which 
was not allowed in cross-examination, 
the court will not reverse the trial 
court for excluding the evidence. 
Muschelwiez y. Tidrick, 167 N.W. 499, 
40 S.D. 435. (2) Although it may do 
so when in its rulings the court holds 
in substance that the inquiries could 
not be propounded at any stage in the 
proceedings. Jerke v. Delmont State 
Bank, 223 N.W. 585, 54 S.D. 446, mod- 
ifying opinion on rehearing 216 N.W. 
362, 51 S.D. 623. 


[ec] Witness held to become cross- 
examiner’s.—(1),. Where a _ witness 
was cross-examined as to matters not 
raised by his direct examination, and 
the evidence was competent to be in- 
troduced in evidence in chief, the wit- 
ness became the witness of the cross- 
examiner for that purpose. eel 
v. Turner, 103 S.W. 1135, 83 Ark. 331. 
(2) Where party extends cross- exami 
nation of witness to facts and circum- 
stances not connected with matter 
testified to by him on direct exami- 
nation, over objection of other party, 
he makes witness his own as to such 
facts and matters not falling within 
legitimate scope of cross-examination. 
State v. Spurr, 130 S.E. 81, 100 W. 
Va. 121. 

[d] Rule limiting cross-examina- 
tion does not prevent the cross-exam- 
ining party from making the witness 
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is reversible error.®° 
the witness had not testified as to matters covered 
in cross-examination, according to some authority the 
evidence so elicited must be considered as the af- 
firmative evidence of the cross-examiner.®! 
some exceptions, the rule is the same in civil and 


A witness cannot be ecross-ex- 
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Where 


With 


subject.°° 


his own after the adverse party has 
concluded his case in chief. Anderson 
vy. Berrum, 136 P. 973, 36 Nev. 463. 


59. Finch y. Weiner, 145 A. 31, 109 
Conn. 616; Duncan y. Carson, 103 S.E. 
665, 105 S.E. 62, 127 Va. 306. 


[a] Ilustration.—The swearing of 
Witness on whom subpoena duces te- 
cum has been served simply for pur- 
poses of identifying the books so that 
they may be used as evidence does not 
subject him to general cross-examina- 
tion by adverse party as to his knowl- 
edge of facts of the case. Duncan v. 
Carson, LOSES: BE. ,665, 105 S.E. 62, 127 
Va. 306. 


[b] a eecte of deed.—A witness 
called to prove the signature of a deed 
cannot be cross-examined as to any- 
thing else, but the party calling him 
may put him on the stand as his own 
witness. Vanzant v. Bodcaw Lumber 
Co., 55 So. 577, 128 Lar 923. 


60. Union Electric Light & Power 
oe v. Snyder Estate Co., 65 F.(2d) 


[a] Adverse witness.—Where 
plaintiff, in an action for the death of 
his intestate, run down by defend- 
ant’s automobile, ealled the chauffeur 
as a witness, he was entitled to con- 
fine his direct examination to specific 
subjects, the witness being adverse. 
Holderman v. Witmer, 147 N.W. 926, 
166 Iowa 406. 


61. Moore v. Standard Oil Co. of 
New York, 140 N.Y.S. 58, 155 App.Div. 
85. 


62. Tucker v.. U. S., 5 E(2d) 8185 
State v. Smailes, 5 P.(2d) 540, 51 Ida- 
ho 321; Wille v. State, 240 N.W. 823, 


207 Wis. 163. 
Cross-cxamination of: 
Accused see infra §§ 824-825. 


Party in civil action see infra §§ 822, 
823. 


63. Jones v. State, 17 So. 284, 35 
Fla. 289; Alley v. Butte & Western 
Mining Co., 251 P. 517, 77 Mont. 477. 


64 Commercial State Bank- vy. 
Moore, 227 F. 19, 141 C.C.A. 573; Boyle 
vy. State, 5 N.E. 2038, 105 Ind. 469, 55 
Am.R. 218; Zelenka v. Union Stock 
Yards Co., 118 N.W. 103, 82 Neb. 511. 


[a] Hearsay evidence, offered to 
convict one of murder, and brought 
out on cross-examination of accused’s 
witness on a subject not covered by 
examination in chief, is inadmissible. 
State v. Newman, 132 S.E. 728, 101 W. 
Va. 356. 


[b] Particular matters held to be 
improper cross-examination.—(1) 
Where a witness testified as to what 
he saw and observed at an accident, it 
is improper to cross-examine him as 
to what he heard. McNeely v. Con- 
lon, (Iowa) 248 N.W. 17. (2) Where 
a witness is examined as to one con- 
versation in direct examination, he 
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amined on evidence which has been stricken cut.®* 


[§ 819] bb. Matters Connected with Matters In- 
troduced on Direct Examination. 
cross-examination must be limited to the scope of the 
direct does not mean that the cross-examination shall 
consist of a mere categorical review of the identical 
matters testified to by the witness, but merely that 
new subjects are not to be introduced,®* and, where 
the direct examination opens a general subject, the 
cross-examination may go into any phase of that 
Accordingly the witness may be eross-ex- 
amined as to matters pertinent to, and growing out 


The rule that the 


cannot be cross-examined as to an- 
other and _ distinct conversation. 
eS | v, Stewart, 247 P. 22, 34 N.M. 


65. U:S.—Union “Trust COMmeLOL 
Cleveland, Ohio vy. Woodrow Mfg. Co., 
63 F.(2d) 602; Hyland v. Millers Nat. 
Ins) \Cos58 7k. (2a) 10035 Hardy veo. 
Si 256. 5E.) 284.) 167 Ci GyALet56 7 Teert 
den40 S.Ct. 9) 250° U.S. 659, 63-1 be? 
1194]; Owl Creek Coal Co. v. Goleb, 
232 F. 445, 146 C.C.A. 439; De Witt v. 
Skinner, 232° F. 443, 146 C.C.A. 4387; 
Commercial State Bank v. Moore, 227 
F. 19, 141 C.C.A. 573; Stewart v. Unit- 
ed States; 20h: F..41,° 127 CiC2As! 477. 


Ind.—Stillson v. State, 184 N.E. 260; 
Henry vy. State, 146 N.E. 822, 196 Ind. 
14; Osburn vy. State, 73 NE. 601, 164 
Ind. 262; Vogel v. Harris, 14 N.E. 385, 
112 Ind. 494; Stoll v. Rich, 165 N.E. 
67, 88 Ind. App. 639; ‘Gemmill v. State, 
43 N.E. 909, 16 Ind. "App. 154. 


Md.—Gillespie v. State, 127 A. 727, 
147 Md. 45. 


Mont.—Cuerth v. Arbogast, 136 P. 
383, 48 Mont. 209. 


Ney.—Sherman vv. 
Co., Idd P416p415) Ps9 
Ann.Cas.1914A 287. 


N.J.—Baus vy. Trenton & Mercer 
County Traction Co., 126 A. 473, 100 
N.J.Law 364. 


N.Y.—People v. Saul, 176 N.Y.S. 353, 
188 App.Div. 25, 87 N.Y.Cr. 536 [ap- 
peal dism 125 N.E. 922, 227 N.Y. 601]. 


pa v. Pancoast, 67 N.W. 
1052, 1060, 5 N.D. 516, 35 L.R.A. 518. 


Okl. —Gibbons vy. Territory, 115 P. 
1295.5 OkMCre212. & 


Vt.— Williams Mfg. Co. v. Insurance 
a or ae America, 106 A. 657, 93 


Wash.—Wilson v. Miller 
Mills, 256 P. 777, 144 Wash. 60. 


“But while the strict rulje limits 
the cross-examination to the subjects 
about which the witness testified in 
chief, this does not mean the particu- 
lar facts to which the witness direct- 
ed his testimony. Any subject that 
has been opened may be exhausted. A 
defendant, on the witness stand, can- 
not testify to just such facts as may 
be in his favor, and, by stopping there, 
preclude inquiry inte all the facts per- 
taining to the subjett.” State v. Pan- 
coast, supra. 


[a] Bule applied.—-(1) In an ac- 
tion to recover money paid to pre- 
vent prosecution of plaintiff’s wife 
and for exemplary damages, permit- 
ting cross- examination whether off- 
cer was “setting traps’ was proper, 
where the officer on direct examina- 
tion indicated that he had “set trap.” 
Edquest v. Tripp & Dragstedt Co., 19 
P.(2d) 6387, 98 Mont. 446. (2) When 
a witness on direct examination is in- 
terrogated relative to a conversation, 
the opposing party is entitled to draw 


outhern Pac. 
9, 33 Nev. 385, 


Flour 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of or connected with, matters elicited on his direct ex- | amination,*® and which tend to modify, explain, con- 


out all the material portions of such 
conversation pertinent fo the issues 
on cross-examination. Gibbons v. 
Merritory, di5) Pa 129.9%) OKLCr. 21:2: 
(3) Where a prosecuting witness, in 
a robbery case, undertook to relate 
all that he did, as well as all that de- 
fendant did, defendant having held 
the witness a prisoner for more than 
a day, defendant was entitled to con- 
duct a searching and exhausting 
cross-examination, concerning not 
only the prominent features, but also 
the minute details of the story. State 
v. Bailey, 178 P. 201, 90 Or. 627, 


[b] Character of deceased.—(1) 
Where accused has introduced evi- 
dence in the direct examination of the 
witness as to the character of deceas- 
ed, it is proper for the state in cross- 
examination to go into the subject of 
character. Castleberry v. State, 206 
S Ws 350, o4 Tex.Cr. 271. ‘C2, Thus, 
where defendant in a murder case tes- 
tified that he had heard deceased had 
killed three men, but was not inform- 
ed of the eircumstances attending the 
homicides, and sought to prove the 
homicides by deceased’s brother, this 
attack on deceased’s character justi- 
fied the state’s cross-examination ‘to 
develop the circumstances surround- 
ing the homicides. Castleberry v. 
State, supra. (3) A witness who had 
testified in his direct examination 
that decedent’s reputation for peace 
and quiet in the community was good 
could not be asked on cross-examina- 
tion whether the witness ever heard 
of decedent being accused of robbing 
asafe. People v. Haydon, 123 P. 1102, 
1114, 18 Cal.App. 543. Admissibility of 
evidence in homicide trials by state to 
show character of deceased see Homi- 
cide § 395. 

[ec] Precautions against injury.— 
A witness testifying in his direct ex- 
amination as to precautions taken 
against injury may be cross-examined 
thereon. Hickerson v. Jossey, 282 P. 
768, 288 P. 1119, 131 Or. 612. 


{d] Cross-examination held _ to 
have been unduly limited.—Jeez v. A. 
Y. McDonald Mfg. Co., 161 N.W. 62, 
179 Iowa 193. 


66. U.S.—Blockburger v. U. S., 50 
F.(2d) 795 [cert gr 52 S.Ct. 40, 284 U. 
S. 607, 76 L.Ed. 520 (aff 52 S.Ct. 180, 
284 U.S. 299, 76 L.Ed. 306) }. ‘ 


Cal.—Consolidated Lumber Co. v. 
Fidelity & Deposit Co. of Maryland, 
TUG P5506, (16L Cal) 397975. Clarke iv. 
Clarke, 66 P. 10, 133 Cal. 667; Sim- 
mons v. McCarthy, 60 P. 1037, 128 Cal. 
455; Sharp v. Hoffman, 21 P. 846, 79 
Cal. 404; Mitchell v. Excelsior Water 
& Mining Co., 182 P. 326, 41 Cal.App. 
240; Morrell v. San Tomas Drying & 
Packing Co., 109 P. 632, 13 Cal.App. 
305; People v. Maughs, 96 P. 407, 8 
Cal.App. 107. 


Colo.—Florence v. Calmet, 96 P. 183, 
43 Colo. 510. 


Fla.—Haager v. State, 90 So. 812, 
83 Fla. 41; Atlantic Coast Line R. Co. 
v. Crosby, 43 So. 318, 53 Fla. 400; Sav- 
age v. State, 18 Fla. 909. 


Ill.—Illinois Cent. R. Co. v. Prick- 
Clee dlINLES 435 62 10ST 404 Laltty 109 
Ill.App. 468]; Davids v. People, 61 N. 
®. 537, 192 Ill. 176; Edmunds Mfg. Co. 
v. McFarland, 118 Ill.App. 256; Chica- 
gZo City R. Co. v. Canevin, 72 Ill.App. 
roe See Foote v. Bowman, 210 Il].App. 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co, v. True, 100 N.E. 22, 53 Ind.App. 
156; Indiana Natural, etc., Gas Co. v. 
Anthony, 58 N.E. 868, 26 Ind.App. 307. 


[70 C. J.—42] 


Ind.T.—Dorrance v. McAlester, 45 
S.W. 141, 1 Ind.T. 473. 


Iowa.—Welch v. Spies, 72 N.W. 548, 
103 Iowa 389. 


Md.—State v. Consolidated Gas, 
Electric Light & Power Co. of Balti- 
more, 150 A. 452, 159 Md. 138; Mer- 
cantile Savings Bank of Baltimore 
City v. Appler, 135 A. 373, 151 Md. 571; 
Blacher vy. National Bank of Balti- 
more, 135 A. 383, 151 Md. 514, 49 A.L. 
R. 1366; Marine Bank of Crisfield v. 
Stirling, 80 A. 736, 115 Md. 90: Grill 
v. O'Dell, 77 A. 984,113 Md; ,625. 


Minn.—Bullock v. New York Life 
Ins. Co., 233 N.W. 858, 182 Minn. 192; 


Homberger v. Brandenberg, 29 N.W. 
123, 35 Minn. 401. 
Mont.—Miles Savings Bank of 


Miles, Iowa v. Liquin & Swandal, 4 P. 
(2d) 482, 90 Mont. 513; Alley v. Butte 
& Western Mining Co., 251 P. 517, 77 
Mont. 477; Downey v. Northern Pac. 
Ryn Cos 2390p bole Ter Mont. 6 Gy 
State v. Rodgers, 106 P. 3, 40 Mont. 
248; Mahoney v. Dixon, 87 P. 452, 34 
Mont. 454; Hickey v. Anaconda Cop- 
per Min. Co., 81 P. 806, 33 Mont. 46; 
Se ae v. Howard, 77 P. 50, 30 Mont. 


Neb.—Fostbinder v. Svitak, 20 N.W. 
866, 16 Neb. 499. 


N.Y.—Nelson v. Young, 87 N.Y.S. 
69, 91 App.Div. 457 [aff 74 N.E..1146, 
180 N.Y. 523]; Dryfoos v. Uhl, 74 N. 
Y.S. 532, 69 App.Div. 118; Collis v. 
Press Pub. Co., 74 N.Y.S. 78, 68 App. 
Div. 38. See People v. Pindar, 104 N. 
E. 138, 210 N.Y. 191 [reh den 104 N.E. 
1137, 210 N.Y. 621, and 106 N.E. 1038, 
211 N.Y. 610] (holding that the cross- 
examination was unduly limited but 
no reversible error occurred, as de- 
fendant recalled the witness and 
elicited the desired information). 


N.D.—Stockwell v. Brinton, 142 N. 
W. 242, 26 N.D. 1; Hogen v. Klabo, 
100 N.W. 847, 13 N.D. 319. 


Okl.—Smith v. State, 266 P. 787, 40 
Okl.Cr. 38; Gibbons-.v. State, 246 P. 
1107, 34 Okl.Cr. 407. 


Or.—State v. Merlo, 173 P. 317, 182 
P. 153, 82 Or. 678; Kelly v. Lewis Inv. 
CoOpebloo eae lo7 AO Or sole Anne acs 
1915B 568; Blue v. Portland Ry., 
Light & Power Co., 117 P. 1094, 60 
Ors 122:) Thompson wv. Purdy, 77 (P. 
p ip Sey sos toms Eko ae a O) mn OA 


Pa.—Reibstein v. Abbott’s Alderney 
Dairies, 107 A. 776, 264 Pa. 447; Ameri- 
can Car, ete., Co. v. Alexandria Water 
Co., 67 A. 861, 213 Pa: 542: Smith v. 
Philadelphia Traction Co., 51 A. 345, 
202 Pa. 54; Rhodes v. Com., 48 Pa. 
396; Greenwood v. Union Traction 
Co., 30 Pa.Super. 488; Wolf Co. v. 
bees Union Tel. Co., 24 Pa.Super. 
129. 


Porto Rico.—Peo. v. Gomez, 33 Por- 
EO MEVICO sco. 


S.D.—Corcoran v. Halloran, 107 N. 
W. 210, 20 S.D. 384; Novotny v. Dan- 
forth, 68 N.W. 749, 9 S.D. 301. 


Tex.—Farrand v. Houston & T 


a, ©4 
R. Co., (Civ.App.) 205 S.W. 845; Chi- 
cago, eR. a 1.w& Git Ry. Coxiiv.., Cosio; 
(Civ.App.) 182 S.W. 83; San Antonio 


Traction Co. v. Haines, 100 S.W. 788, 
45 Tex.Civ.App. 289; Dollar v. State, 
216 S.W. 1089, 86 Tex.Cr. 398; Owens 
VaState,(Cr.) 96:S8.We 31. 


Utah.—Anderson v. Salt Lake, etce., 
R@O.,) 2005 Pand00,,00 oi tahyo09s)- Can 
hoon v.. West, 57 P. 715, 20 Utah 73. 


Vt.—Clark v. Gallagher, 52 A. 539, 
74 Vt. 331; Stiles v. Estabrook, 29 


A, 961, 66 Vt. 535. 


Wash.—Wilson v. Miller Flour 
Mills, 256 P. 777, 144 Wash. 60; Seger- 
strom v. Lawrence, 116 P. 876, 64 
Wash. 245. 


Wis.—Nelson v. A. H. Stange Co., 
123 N.W. 152, 140 Wis. 657; Spelio- 
poulos v. Schick, 109 N.W. 568, 129 
Wis. 556; Sullivan v. Mauston Mill- 
ing Co., 101 N.W. 679, 123 Wis. 360. 


[a] Existence of city ordinance.— 
Where the ordinance limiting the 
speed of trains had not been alluded 
to directly or indirectly in the direct 
examination of the engineer of the 
train that struck deceased, it was im- 
proper to allow a question on cross- 
examination as to whether he knew of 
the existence of the ordinance. Bar- 
rett v. Chicago, M. & St. P. Ry. Co., 
ce N.W. 950, 180 N.W. 670, 190 Iowa 
509. 


[b] .Other fires.—Where a witness 
was not examined in chief as to other 
fires having been set by defendant’s 
engines, he was not subject to cross- 
examination with reference thereto. 
Chenoweth vy. Southern Pac. Co., 99 
ee SO, Oo Oi Lite 


[c] Where no statement was made 
to the court as to the purpose of a 
question asked a state witness on 
cross-examination, and nothing had 
been elicited to show the pertinency 
of the question, which called for an 
isolated matter concerning which 
nothing had been asked on the direct 
examination, it was not error to sus- 
tain an objection to the question. 
Tie Ve Wilt,9 1601 Ps-561, SL 73siCal- 


[d] Identity of complainant.—It 
not being germane to the original ex- 
amination of plaintiff’s witnesses, 
called on the merits of the case, de- 
fendant may not cross-examine them 
as to the identity of complainant, and 
as to the authority of the person 
prosecuting the suit for him, to show 
that complainant is a fictitious per- 
son, and that the suit was being 
prosecuted without authority. Emer- 
son v. Fleming, 92 N.E. 890, 246 Ill. 


[e] Other offenses.—Defendant’s 
witness cannot be cross-examined as 
to other offenses which it was charg- 
ed he and defendant had committed, 
where such cross-examination was not 
calculated to impeach his testimony, 
the matter not being referred to on 
direct examination, and there being 
no denial on the part of defendant or 
his witness of the commission of such 


offenses. People v. King, 114 N.E. 
601, 276 Ill. 138. 
[f] Whisky on decedent.—In an 


action for death by negligence, where 
plaintiff's witness testified as to dece- 
dent’s good habits, the question on 
cross-examination whether the wit- 
ness knew that _a bottle of whisky 
was found on decedent’s body was 
improper, there being no evidence 
that decedent was intoxicated. Cur- 
bie v. Mauger, 114 N.E. 408, 186 Ind. 


[gs] Mental condition of grantor.— 
Where notary testifying as to ac- 
knowledgment of deed was not, in di- 
rect examination, examined as to the 
mental condition of the grantor at 
the time of acknowledgment, such ex- 
amination was properly disallowed on 
cross-examination. Parks y. Hooper, 
147 N.E. 44, 316 Ill. 158. 


_[h] Inferences.—Where plaintift’s 
direct examination of defendant’s mo- 
torman, although restricted, laid the 
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basis for inferences that the witness 
saw the truck in time to have avoid- 
ed collision, it was not error to per- 
mit defendant street railway to cross- 
examine on such inferences. Baker 
v. Des Moines City Ry. Co., 202 N.W. 
762, 199 Iowa 1256. 


{i] In will contest, where the 
presence of subscribing witness can 
be had in court, the opposing party 
has the right to cross-examine such 
witness on all matters concerning 
which he testified in chief. McCarty 
v. Weatherly, 204 P. 632, 85 Okl. 123. 


{i] Price.—(1) Cross-examination 
as to price at which witness had of- 
fered property, taken by condemna- 
tion, was not error, where the wit- 
'ness testified on direct examination 
as to price previously asked. Over- 
peck Land Corporation v. Village of 
Ridgefield Park, 140 A. 300, 104 N.J. 
Law 402. (2) Where plaintiff, testi- 
fying as to the value of his grass 
lands before the grass was burned, 
fixed the value at a sum considerably 
higher than the amount at which he 
rendered the land for taxes, defendant 
is, on cross-examination, entitled to 
bring that matter out. Ft. Worth & 
PD! (Ge Ry..-Co..Vv. Hapgood, «(Lex. Civ, 
App.) 201 S.W. 1040. (3) A witness 
having merely testified that he pur- 
chased fruit of plaintiff at a certain 
price, and that this was the highest 
price attainable at the time and place, 
and not having been asked on direct 
examination as to any subsequent 
transaction concerning it, refusal to 
allow him to be asked on cross-ex- 
amination as to when, where, and for 
how much he resold the fruit was not 
error, no statement as to what was 
expected to be shown by the question 
having been made. Frisbie v. Rosen- 
berg. Bros. & Co., 105 P. 9438, 11 Cal. 
App. 638. 


[k] Cross-examinaiton held to be 
proper in view of the direct examina- 
tion in: (1) Prosecution for homicide. 
Moss v. People, 18 P.(2d) 316, 92 Colo. 
88 (as to prior intoxication of accus- 
ed); State v. Frank, 1 P.(2d) 181, 51 
Tdaho 21 (whether witness remem- 
bered anything about the time of the 
accident); Commonwealth v. Croson, 
92 A. 754, 246 Pa. 536 (as to what 
witness saw, said, and heard when 
he had testified that he had been 
present); Houseton v. State, 204 S.W. 
1007, 83 Tex.Cr. 453; State v. Walker, 
177 P. 315, 104 Wash. 472 (to show 
that accused had found a safe asylum 
in a locked house and subsequently 
voluntarily returned to the fray). (2) 
Prosecution for burglary. Stillson vy. 
State, (Ind.) 184 N.E. 260 (as to 
checks cashed by prosecuting wit- 
ness). (3) Prosecution for issuing 
checks without sufficient funds to pay 
them. People v. Sherman, 280 P. 708, 
100 Cal.App. 587 (as to defendant’s 
true name). (4) Prosecution for 
practicing medicine without a license. 
Williams v. State, 224 N.W. 286, 118 
Neb. 281 (where witness is husband of 
defendant and evidence was relative 
to other similar offenses).: (5) Prose- 
eution for violation of prohibition 
laws. Bell v. State, 49 S.W.(2d) 473, 
120 Tex.Cr. 84; Horne v. State, 284 
S.W. 556, 104 Tex.Cr. 358; Chambers 
Vi» State, 282 Siw) 2o0n.L03 Tex Cr: 
674; Nelson v. State, 256 S.W. 931, 96 
Tex.Cr. 259. (6) Prosecution for as- 
sault. Jackson v. State, 280 S.W. 202, 
103 Tex.Cr. 318 [cert den 46 S.Ct. 474, 
271 U.S. 661, 70 L.Ed. 1138] (whether 
witnesses were members of Ku Klux 
Klan). State v. Foster, 91 So. 411, 150 
La. 971. (7) Action for malicious 
prosecution. Carpenter v. Ashley, 115 
P. 268, 15 Cal.Arp. 461; Marshall v. 
Brown, 218 P. 928, 108 Or. 658. (8) 
Will contest. In re Hotchkiss’ Will, 
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92 A. 419, 88 Conn. 655; Grill v. O’Dell, 
77 A. 984, 113 Md. 625. (9) Action for 
damages for drowning of plaintiff’s 
intestate in defendant’s natatorium. 
Henroid v. Gregson Hot Springs Co., 
158 P. 824, 52 Mont. 447 (evidence con- 
cerning deceased’s ability to swim). 
(10) Civil action for overflowing of 
drains. Coal Creek Drainage & Levee 
Dist. v. Sanitary Dist. of Chicago, 167 
N.E. 807, 336 Ill. 11 (as to population 
curve of sanitary district). (11) Ac- 
tion of fraud. Pennebaker v. Kimble, 
269 PB. OSH 126 OLiisliey (2) Achon 
for insurance commissions. Travel- 
ers’ Ins. Co. v. Hermann, 140 A. 64, 
ba Mao CL, (18) Action for per- 
sonal injuries. Alkus v. Davies, 260 
P. 894, 86 Cal.App. 355. (14) Action 
for unlawful search. Shomo v. Bur- 
gess, 10 P.(2d) 611, 44 Wyo. 197 (as 
to who were present and what was 
done). (15) An action against ware- 
house for conversion of beans. Bal- 
com v. F. A. Shipley Co., 204 P. 39, 55 
Cal.App. 474. (16) An action for in- 
juries received at a railroad cross- 
ing. New York, C. & St. L. Ry. Co. v. 
Lind, 102 N.E. 449, 180 Ind. 38 (where 
a witness in chief had been examined 
as to the locality of the accident, it 
was proper to ask him on cross-exam- 
ination whether the tracks were in 
the limits of a certain city); Fuller v. 
Illinois. Cent. Rr Cos, 173 N.W. 1387, 186 
Iowa 686 (as to distance train would 
travel after application of brake). 


{1] Cross-examination held to be 
improper or properly excluded in view 
of the direct examination in: 
Prosecution for rape. 
State, 108 So. 265, 21 Ala.App. 357 
(whether witness could play fiddle); 
People v. Biescar, 275 P. 851, 97 Cal. 
App. 205 (evidence as to prior con- 
duct of prosecutrix); People v. Her- 
rera, 214 P. 254, 61 Cal.App. 13; Peo- 
ple v. Martinez, 208 P. 170, 57 Cal. 
App. 771 (concerning age of prose- 
cutrix); State v. O’Meara, 177 N.W. 
563, 190 Iowa 613 (as to whether a 
night was a clear, still, bright night) ; 
State v. Asbury, 154 N.W. 915, 172 
Iowa 606, Ann.Cas.1918A 856; State 
v. Argentieri, 177 P. 690, 105 Wash. 7; 
State v. Wilson, 83 S.E. 44, 74 W.Va. 
772 (as to physical injuries to prose- 
cutrix:); State v. Thomas, 264 P. 1017, 
38 Wyo. 72 (as to statement that baby 
resembled defendant). (2) Prosecu- 
tion for homicide. People v. Cyty, 106 
Prot, wl CalApp. 102 (as to) biood 
stains on the handles of a pick and 
shovel); Gankyo Mitsunaga v. Peo- 
ple, 129 P. 241, 54 Colo. 102 (to show 
ill feeling between accused and his 
wife and an intent to kill her); Pearce 
v. State, 112 So. 83, 93 Fla. 504 (as to 
weight of man witness saw at scene 
of killing); People v. Barrett, 103 
N.E. 969, 261 Ill. 232; Hall v. State, 
159 N.E. 420, 199 Ind. 592 (as to an- 
other witness’ statement); State v. 
Russo, 188 N.W. 660, 193 Iowa 992 
(where the defense was insanity, and 
the sheriff had testified for the prose- 
cution that on the afternoon preced- 
ing the shooting he refused to give 
defendant a permit to carry a gun, 
cross-examination of him as to the 
appearance and condition of the de- 
fendant at the time); State v. Towne, 
160 N.W. 10, 180 Iowa 339 (as to what 
further happened than facts related); 
State v. Gummer, 200 N.W. 20, 51 N. 
D. 445; Ingram v. State, 182 S.W. 290, 
78 Tex.Cr. 559 (if defendant was an 
Odd Fellow); State v. Lescord, 117 
A. 242, 96 Vt. 85 (as to whether wit- 
ness had ever been deceased under the 
influence of intoxicating liquor and 
as to whether deceased and witness 
had ever drank intoxicating 
together). (8) Prosecution for rob- 
bery. People v. O’Brien, 232 P. 752; 


liquor. 


70 Cal.App. 130 (evidence as to what 
another person saw and did); People 
v. Geidras, 170 N.E. 219, 338 Ill. 340 
(questions as to possession of gun 
and relations to codefendants); Nie- 
moth v. State, 154 A. 66, 160 Md. 544; 
State v. Sullivan, 276 P. 166, 73 Utah 
582 (testimony of victim’s wife as to 
his habits and veracity). (4) Prose- 
cution for contributing to the delin- 
quency of a minor. People v. Ferel- 
lo, 268 P. 915, 92 Cal.App. 683 (wheth- 
er defendant induced minor to sell 
liquor). (5) Bastardy proceeding. 
People v. Kirk, 223 Ill.App. 362 (as to 
whether prosecutrix had been out at 
night with other men); Seibert v. 
State, 105 A. 161, 133 Md. 309 (that a 
witness had told other parties out of 
the presence of the prosecuting wit- 
ness that he had had sexual inter- 
course with her). 6) Prosecution for 
conspiring to bring stolen stock into 
the District of Columbia. Arnstein 
v, U. S54 App.D.C. 199, 296 EF. 946 
[eert den 44 S.Ct>°454, 264 U.S. 595, 
68 L;Hd. 367]. | (7), Prosecutign jof 
stockbrokers for conspiracy td de- 
fraud customers. Lockhart v. State, 
125 A. 829, 145 Md. 602 (as to pur- 
chases of securities other than those 
about which witnesses had been ques- 
tioned in chief). (8) Prosecution for 
aiding misapplication of bank’s funds. 
Havener v. U. S., 15 F.(2d) 503 (as to 
other offenses). (9) Prosecution for 
forgery. People vy. Driggs, 112 P. 577, 
14 Cal.App. 507; Lesley v. Ewing, 90 
A. 797, 244 Pa. 480. (10) Prosecution 
for endangering life and health of a 
minor. State v. Kasper, 167 N.W. 
1085, 140 Minn. 259 (where witness on 
direct expressed no opinion as to her 
health, question on cross-examina- 
tion as to whether, if child had been 
his little sister, he would have 
thought she looked well). (11) Prose- 
cution for conspiracy to obstruct jus- 
tice by influencing witness to leave 
jurisdiction. Nardi v. U. S., 13 F.(2da) 
710 (as to substance of conversation 
with officers). (12) Prosecution for 
burglary. State v. Brundige, 220 P. 
1039, 114 Kan. 849; State v. Hoerr, 
129 P. 1538, 88 Kan. 578. (13) Prose- 
cution for bootlegging. Terzo v. U. 
S., 9 F.(2d) 357; Northington v. State, 
279 S.W. 820, 103 Tex.Cr. 84 (evidence 
of defendant’s wife as to his attempt- 
ed flight); Berry v. State, 203 S.W. 
901, 83 Tex.Cr. 210 (that defendant 
told witness he had emptied out whis- 
ky and put in cider before he sold it). 
(14) Prosecution for libel. Séate v. 
Sefrit, 144 P. 725, 82 Wash. 520. (15) 
Prosecution of offense of concealment 
by a bankrupt of property belonging 
to his estate. Feener v. U. S., 249 FB. 
425, 161 C.-C. As 399. | (16) Proceeding 
to establish a note alleged to have 
been given testator’s son as a claim 
against testator’s estate. Nagle v. 
Schnadt, 88 N.E. 178, 239 Tll. 595 [rev 
136 Ill.App. 417]. (17) Action against 
a sheriff for property taken under a 
warrant of attachment. Shandy v. 
McDonald, 100 P. 203, 38 Mont. 393; 
Karlen v. Trebble, 189 N.W. 519, 45 8. 
D. 570. (18) Action for negligence. 
Air Reduction Co. v. Philadelphia 
Storage Battery Co., 14 F.(2d) 734: 
Semento v. Recca, 130 A. 894, 3 NJ. 
Misc. 1210 (cross-examination of mo- 
torman of trolley car as to suit start- 
ed by him, for purpose of showing 
him to be ill and unfit to operate car): 
Nagel v. McDermott, 244 P. 977, 138 
Wash. 536 (as to how fast bicycle was 
traveling). (19)* Action on note, 
Commercial Inv. Trust v. Carrano, 132 
A. 870, 104 Conn. 302 (as to arrange- 
ments for payments for automobile) ; 
Alley v. Butte & Western Mining Co., 
251 P. 517, 77 Mont. 477 (as to con- 
sideration); Brown vy. Marmaduke, 
93 A. 1021, 248 Pa. 252 (as to whether 


ee) 


Yor later cases, developments and changes in the law see Annotations, same tifle and section number. 
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tradict, or rebut his statements on his direct exam- 
ination,®? or as to declarations or conduct naturally 
tending to show the improbability of statements 
made in the examination in chief.°® A party may 
cross-examine a witness on any fact brought out by 
the examination in chief, although the answer sought 
is not strietly within the issues,®® but questions on 
cross-examination of a witness having no possibility 
of relevancy to the examination in chief may be ex- 
cluded, even though they may tend to contradict the 
witness on new and irrelevant matters brought out 
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on the cross-examination.’° The admission of hear- 
say evidence competent as to one contestant of a 
will does not authorize his cross-examination on oth- 
er matters of hearsay relating to another contest- 
palit 

Execution of instrument. According to some au- 
thority a witness who testifies merely as to the ex- 
ecution of an instrument cannot be cross-examined 
as to the consideration,’? although, according to oth- 
er authority, it is held that the question of consider- 
ation bears, at least in a remote degree, on the exe- 


there was any apparent erasure or 
alteration of the note); Jerke v. Del- 
mont State Bank, 223 N.W. 585, 54 S. 
D. 446 [mod 216 N.W. 362, 51 S.D. 
623] (whether holder was such in due 
course). (20) Suit against sureties 
on bond indemnifying plaintiff against 
loss on deposits in bank. Mutual Oil 
Co. v. Hamilton, 236 P. 545, 73 Mont. 
385 (whether plaintiff had receiver’s 
certificate from bank for full amount 
of his claim when it was closed). 
(21) Proceeding for organization of 
drainage district. Danaher v. Phil- 
lips, 149 N.E. 302, 318 Ill. 204 (as to 
whether petition was signed by one 
third of landowners representing a 
major portion of the lands within the 
district). (22) Proceedings to change 
school district boundaries. In re An- 
nexing Territory to School Dist. No. 
28, in Yankton County, 209 N.W. 343, 
50 S.D. 226 (as to number of families 
in district). (23) Action for wrongful 
death. Burke v. Toledo, P. & W. Ry. 
Co., 109 N.E. 691, 268 Ill. 614 [aff 190 
Tll.App. 419]. (24) Action for libel. 
Sandora v. Times Co., 155 A. 819, 113 
Conn. 574. (25) Condemnation pro- 
ceeding. South Park Com’rs v. Liv- 
ingston, 176 N.E. 546, 344 Ill. 368 (as 
to whether park commissioners had 
appropriated money). (26) Prosecu- 
tion for conspiring to defraud a fire 
insurance company. People v. Darr, 
104 N.E. 389, 262 Ill. 202 [aff 179 111. 
App. 130]. (27) Action for injuries 
inflicted by an automobile. Norris v. 
West, 129 N.E. 862, 78 Ind.App. 391 
(whether he was insured against loss 
when his wife was driving the car). 
(28) Suit by a landlord complaining 
of violations of contract provisions in 
lease. Wheeler v. Schilder, 167 N.W. 
534, 183 Iowa 623 (as to infection of 
premises by cockle burs). (29) Ac- 
tion on benefit certificate. Fahey v. 
Ancient Order of United Workmen, 
174 N.W. 650, 187 Iowa 825 (as to 
whether certain signatures to what 
purported to be such applications 
were in the handwriting of insured). 
(30) Action for injuries to a servant 
while operating a machine. Malech 
v. Cudahy Packing Co., 132 N.W. 953, 
152 Iowa 513 (where a witness testi- 
fied on direct examination as to the 
character of the machine and inci- 
dentally referred to the fact that the 
servant and one of his attorneys were 
present when he made an examina- 
tion thereof after the accident; to 


enable him to describe it to the jury,: 


questions on cross-examination as to 
what the servant said at that time, 
as to how the accident occurred). 
(31) Will contest. Cash v. Dennis, 
139 N.W. 920, 159 Iowa 18 (where a 
witness, on direct examination, was 
not asked anything touching the men- 
tal capacity of the testator, and was 
not called as an expert on that point, 
there is no foundation for questions 
as to whether the witness deemed him 
eapable of transacting ordinary af- 
fairs); Daugherty v. Robinson, 122 A. 
124, 143 Md. 259 (cross-examination 
of attesting witness, who in his ex- 
amination in chief had testified only 
to the fact of,the will, as to testa- 


‘ 


trix’s mental capacity). (32) Action 
for alienation of the affections of 
plaintiff's wife. Jones v. Spencer, 175 
N.W. 855, 188 Towa 94 (cross-exam- 
ination of defendant, relative to an 
affidavit made by plaintiff, that de- 
fendant had never harmed him and 
that they still were friends). (33) 
Action for death of a servant. Smith 
v. Standard Steel Car Co., 106 A. 102, 
262 Pa. 550. 


67. Ark.—St. Louis, etc., R. Co. v. 
Sageley, 20 S.W. 413, 56 Ark. 549. 


Cal.—People v. Manasse, 94 P. 92, 
153 Cal. 10; McFadden v. Santa Ana, 
ete., St. R. Co., 25 P.. 681,87 Cal: 464, 
11 L.R.A. 252; Last Chance Water 
Ditch Co. v. Heilbron, 26 P. 523, 86 
Cal. 1; People v. Davenport, 110 P. 
318, 13 Cal.App. 632. 


Conn.—Driscoll v. Ansonia, 47 A. 
718, 73 Conn. 743; State v. Hoyt, 47 
Conn. 518, 36 Am.R. 89. 


Fla.—Andrew v. State, 56 So. 681, 
62 Fla. 10; Cook v. State, 35 So. 665, 
46 Fla. 20. * 


Ill.— Chicago City R. Co. v. Creech, 
69 N.E. 919, 207 Ill. 400; Pittsburgh, 
ete., R. Co. v. McGrath, 3 N.E. 439, 115 
Til. 172. 


Ind.—Pittsburgh, ete, R. Co. v. 
Parish, 62 N.E. 514, 28 Ind.App. 189, 
91 Am.S.R. 120. 


Iowa.—Little v. Iowa State Travel- 
ing Men’s Ass’n, 1384 N.W. 1087, 154 
Iowa 440; Hofacre v. Monticello, 103 
N.W. 488, 128 Iowa 239; State v. Hib- 
ner, 87 N.W. 741, 115 Iowa 48. 


Kan.—Lawder v. Henderson, 14 P. 
164, 36 Kan. 754. 


Md.—Panitz,;v. Webb, 130 A. 913, 
149 Md. 75; Mutual Fire Ins. Co. of 
Montgomery County v. Ritter, 77 A. 
388, 113 Md. 163. 


Mont.—State v. Biggs, 123 P. 410, 
45 Mont. 400; State v. Rogers, 77 P. 
293, 31 Mont. 1. 


Nev.—Anderson v. Berrum, 136 P. 
973, 36 Nev. 463; Ferguson v. Ruther- 
ford, 7 Nev. 385. 


N.Y.—Maher v. Buffalo R. & P. Ry. 
Co., 216 N.Y.S. 629, 217 App. Div. 632; 
Sanford v. Sanford, 5 Lans. 486, 61 
Barb. 293. 


Okl,— Hand v. Hickok, 224 P. 505, 98 
Ok). 125; Morris v. State, 247 P. 418, 
35 Okl.Cr. 5; Gibbons v. State, 246 P. 
1267, 34 Okl.Cr. 407; Creek vy. State, 
184 P. 917, 16 Okl.Cr. 492; Gibbons v. 
Territory, 115 P. 129, 5 Okl.Cr. 212. 


Or.—Speer v. Smith, 163 P. 979, 83 
Or; 571. 

Pa.—Markley v. 
Watts & S. 172. 

Porto Rico.—Laviena v. Ranios, 
Porto Rico 220; Peo. v. Gomez, 
Porto Rico 179. 

Utah.—Anderson v. Salt Lake, etc., 
Reo. OlaPa buono Utah 509) 
t.—In re Campbell’s Will, 138 A. 

726, 100 Vt. 295, 54 ALR. 1369; 


Swartzlander, 8 


35 
33 


Vv 
725, 


In re Clogston’s Estate, 106 A. 594, 93 
Vt. 46. 


Wash.—State v. Armstrong, 69 P. 
392, 29 Wash. 57; Coey v. Darknell, 
65 P. 760, 25 Wash. 518; Patchen v. 
Parke, ete., Mach. Co., 33 P. 976, 6 
Wash. 486. 


“While it is sometimes difficult to 
determine what is within and what is 
without the scope of the direct exam- 
ination, it can safely be said that, the 
credibility of the witness aside, only 
that which tends to limit, explain, or 
refute the statements of the direct 
examination or to modify the infer- 
ences deducible therefrom comes with- 
in the range of proper cross-examina- 
tion.” In re Campbell’s Will, supra. 


[a] Bule applied.—Where the wit- 
ness has testified that plaintiff’s men- 
tal condition since the accident was 
impaired, he may be cross-examined 
as to having seen plaintiff intoxicated. 


Driscoll vy. Ansonia, 47 A. 718, 73 
Cenn. 743. 
[b] Minor.—On cross-examination 


of a boy ten years old, a question as to 
conflict between his oral testimony 
and a prior written statement should 
shave been permitted, since his answer 
would aid the jury in weighing and 
considering his degree of intelligence. 
Starr v. Los Angeles Ry. Corporation, 
201 P. 599, 187 Cal. 270. 


68. Shannon y. Castner, 21 Pa.Su- 
per. 294. 


69. Miner v. Paulson, 110 P. 994, 
997, 60 Wash. 150. 


“Here the opposing party may 
cross-examine on any fact brought 
out by the examination in chief 
whether strictly within the issues or 
not. ‘The practice has its foundation 
in our statutes of amendments. <A 
party may amend at any stage of the 
proceedings almost of course to make 
his pleadings correspond with his 
proofs, and the rule is just as appli- 
cable to a party whose proofs are by 
depositions as it is to one whoSe wit- 


|nesses give evidence orally in open 


court. The ‘cross-examiner must 
therefore be permitted to cross-exam- 
ine upon the facts testified to in chief 
by the witness deposing regardless of 
the form of the issues.” Miner v. 
Paulson, supra. 


70. Andrew v. State, 56 So. 681, 62 
Fla. 10. 
eaan In re Lewis’ Will, 29 N.J.Eq. 
72. McFadden v. Mitchell, 61 Cal. 


148; Pierre First Nat. Bank v. Smith, 
65 N.W. 439, 8 S.D. 101, 102; Youmans 
v. Carney, 23 N.W. 20, 62 Wis. 580. 


“No rule is better settled than that 
a defendant cannot, on cross-examina- 
tion, introduce his own affirmative de- 
fense, unless the witness hag, in his 
direct examination, been interrogated 
as to the matters concerning which 
he is cross-examined.” FWierre First 
Nat. Bank v. Smith, supra. 


660 [70 C.J.] 
cution of the note and is competent cross-examina- 
tion.78 


Details of accident. A witness may not be cross- 
examined as to the details of the accident which 
caused the injury when he did not testify as to such 
in his direct examination." 


Particular time. A witness who testifies to cer- 
tain things at a particular time cannot be eross- 
examined as to a different time.7® 


In Louisiana. In general the rules set out in this 
section apply,7*® subject to this exception, that ac- 
cused has the right to cross-examine the state’s wit- 
nesses as to any fact tending to establish his de- 
fense, whether or not the fact be connecetd with the 
examination in chief,’77 but the state has no right to 
cross-examine defendant’s witnesses on matters not 
connected with, or germane to, the examination in 
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witness on irrelevant matter not referred to in the 
examination in chief.7? The only exception to the 
rule limiting cross-examination hy the state is in 
testing the memory and the credibility of the wit- 
ness,°° or when the matter is a proper subject of in- 
quiry for laying the basis for impeaching the wit- 
ness. 5+ 


[§ 820] cc. Statements or Conversations. When 
a witness is examined in chief regarding a conver- 
sation or statement concerning a given subject, he 
may be cross-examined toxbring forth the whole of 
that conversation, its statements, and its lmita- 
tions,8? but the cross-examination must be confined 
to what was brought out on the direct examination,** 
and, where a party examines a witness as to a con- 
versation, the opposing party can ervoss-examine him 
only on the conversation as to the same subject mat- 
ter. Where no part of a conversation®® or state- 


chief.7& 


73. Glenn v. Gleason, 15 N.W. 659, 
61 Iowa 28; Lamprey v. Munch, 2? 
Minn. 379. 


74, Finch v. Weiner, 145 A. 31, 109 
Conn. 616; Consolidated Gas, Electric 
Light & Power Co. v. State, 72 A. 651, 
109 Md. 186; Dixon v. Russell, 145 N. 
W. 761, 156 Wis. 161. 


[a] Precautions taken after in- 
jury.— Testimony that defendant 
drove the horses which had caused 
injury to plaintiff after the accident 
is insufficient to justify cross-exam- 
ination as to what precautions de- 
fendant took after the accident in 
hitching the horses. Parkin v. Gray- 
son-Owen Co., 106 P. 210, 157 Cal. 41. 


[b] Condition of railroad track.— 
Where, in an action for the death of 
a coal miner, the mine examiner was 
called as a witness by plaintiff and 
testified that he examined the track 
at the place where decedent was kill- 
ed, in the morning before decedent 
went to work, and marked in his rec- 
ord that the place was in good condi- 
tion, a question whether his report 
that the condition was safe was a cor- 
rect report of the conditions found 
was not proper cross-examination, as 
he had not, on examination in chief, 
been asked about this condition, but 
only about his examination. Mengel- 
kamp v. Consolidated Coal Co., 102 N. 
BH. 756, 259 Ill. 305 [aff 173 Ill.App. 
370]. 


[ec] Other locomotives.—In an ac- 
tion for death of a locomotive en- 
gineer from a boiler explosion, where 
witnesses said nothing on examina- 
tion in chief relating to other loco- 
motives, of the same type as dece- 
dent’s, having blown up, cross-exam- 
ination to elicit the fact was improp- 
er. Kirby v. Chicago, R. I. & P. Ry. 
Co., 155 N.W. 343, 173 Iowa 144. 


[d] Location of scrap box.—In an 
employee’s action for injuries, it was 
not error to refuse to permit a wit- 
ness to be cross-examined as to the 
location of the scrap box at which 
plaintiff was working when injured, 
where the witness did not locate such 
box in his direct examination. Cram- 
er v. Aluminum Co. of America, 86 A. 
654, 239 Pa. 120. 


75. lIowa.—Brandt v. Lyons, 14 N. 
W. 227, 60 Iowa 172. 

N.J.—State v: Skillman, 70 A. 83, 
16 N.J.Law 464 [aff 76 A. 1073, 77 N. 
J.Law 804]. 


Pa.—Commonwealth v. Anthony, 


An accused cannot cross-examine a state’s 


102 A. 420, 259 Pa. 65. 


Va.—Miller v. Commonwealth, 149 
S459) 153° Va. 890, 68 “A. LR 1102; 


Wash.—Bell v. Washington Cedar 
Shingle Co., 35 P. 405, 8 Wash. 27. 


[a] Person’s conduct.—(1i) Ac- 
cording to some authority a witness 
who testifies as to a person’s conduct 
at a certain time cannot be asked as 
to his conduct at another time. Peo- 
ple v. Thiede, 39 P. 837, 11 Utah 241 
faff 16.S.Ct. 62, 159 U.S:-510, 40 L.Ed. 
237]. (2) According to other author- 
ity it is proper to ask the witness 
about the person’s conduct before and 
after the date testified to in direct 
examination. Marion v. State, 29 N. 
We SIL WZ0RINe by Zeon ATOM mens 2a: 


[b] Fact occurring since decedent’s 
death.—An interested witness, called 
to testify as to a fact occurring since 
decedent’s death, cannot be cross-ex- 
amined as to matters occurring be- 
fore. In re Bierly, *81 Pa. 419. 


[c] Prior encounters.—In a mur- 
der case, where witness for the state 
was examined only as to the fatal en- 
counter, he could not be cross-exam- 
ined as to encounters occurring pre- 
viously on the same evening. State 
v. Inich, 173 P. 230, 55 Mont. 1. 


76. State v. Heidelberg, 45 So. 256, 
120 La. 300; State v. Feazell, 40 So. 
698, 116 La. 264; State v. McFarlain, 
8 So. 600, 42 La.Ann. 803; State v. 
Johnson, 6 So. 802, 41 La.Ann. 1076. 


[a] Rule applied.—Where accused 
testified that he wrote to a person, 
and stated what he wrote, he might be 
cross-examined as to the number, 
dates, and contents of the letters. 
State v. Cain, 31 So. 300, 106 La. 708. 


[b] Alibi—A witness examined to 
establish an alibi may be cross-exam- 
ined as to other collateral facts and 
circumstances incidental to that ques- 
tion, although not dealt with in the 
examination in chief. State v. Guil- 
LOnys Wi2iiS Os 905,08 140 Fide a3 Olle 


77. State v. Dreher, 118 So. 85, 166 
La. 924 [cert den 49 S.Ct. 36, 278 U.S. 
641, 73 L.Ed. 556]; State v. Dunn, 109 
So. 56, 161 La. 532 [error dism 47 §S., 
Ct. 344,273 U.S. 656, 71 LiEd. 825]; 
State v. Campbell, 64 So. 765, 134 Tha. 


828; State v. Monroe, 68 So. 241, 133 
La. 612. 
78. State v. Dreher, 118 So. 85, 166 


La. 924 [cert den 49 S.Ct. 36, 278 U.S. 
641, 73 L.Ed. 556]; State v. Dunn, 109 
So. 56, 161 ia. 582 [error dism 47 Ss. 


Ct. 8447.2730U.S. 656, 71 Eemid- 825i 
State v. Richey, 107 So. 484, 160 La. 


667; State v. Allemand, 96 So. 552, 153 
La. 741. 
79. State v. Bryan, 143 So. 362, 175 


La. 422; State v. McCollum, 65 So. 600, 
135 La. 432. 


80. State v. Richey, 
160 La. 667. 


81. State v. Richey, supra. 


$2. Cross-examination as to entire 
conversation see supra § 802. 


83. People v. Robertson, 120 N.E. 
539, 284 Ill. 620 [aff 210 Ill.App. 234]. 


84 People v. Robertson, supra; 
Chicago & Aurora Ry. Co. v. Thomp- 
son, 19 Ill. 578; State*v. Gates, 204 N. 
W,..350,, 52 JN..D: 659: 


[a] Hilustration.—A witness who 
testifies on direct examination as to 
a conversation cannot be cross-exam- 
ined as to persons or matters dis- 
cussed during the conversation but 
not referred to during direct examina- 
tion. People v. Robertson, 120 N.E. 
539, 284 Ill. 620 [aff 210 Ill.App. 234]. 


[b] Witness called for one pur- 
pose.— Where a witness is called for 
the sole purpose of contradicting a 
statement imputed to him by plaintiff 
in his testimony, he cannot be exam- 
ined as to his entire conversation with 
plaintiff. For this purpose he should 
be called in chief. Harter v. White- 
bread, 38 Pa.Super. 10. 


85. Cal.—People v. Alexander, 246 
Po. 147, 0T <CaliApp. 23158 Peoplemn. 
Cramley, 138 P. 123, 23 Cal.App. 340; 
VET Vv. lee, 108 B.738513 CallAwp: 


107 So. 484, 


Idaho.—Kelly v. Troy Laundry Co., 
267 BP. 222, 46 Idaho 214. 


Tll._—Kellan v. Kellan, 101 N.E. 614, 
258 Ill. 256. 


Ind.—Indianapolis & M. Rapid 
Transit Co. v. Walsh, 90 N.E. 138, 45 
Ind.App. 42. 


Iowa.—State v. Walker, 185 N.W. 
619, 192 Iowa 823. 


Kan.—State v. Moore, 205 P. 644, 
110 Kan. 732. ; 


Pa.—Commonwealth v. Flori, 150 A. 
2910;-300 Pa. 125. 

S.D.—First Nat. Bank v. Engebret- 
son, 132 N.W. 786, 28 S.D. 185. 

[a] Conversations.—An objection 
was properly sustained to a question 
asked of plaintiff on cross-examina- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 820-821] 


ment,®® had, made, or heard by the witness, was giv- 
en in his direct evidence, he may not be cross-exam- 


WITNESSES 


chief.°7 


ined as to the contents thereof. Under a statute pro- 


viding that a wife of accused may be impeached by 
proof of contradictory statements as to material mat- 
ters inquired about on her examination in chief, 
it has: been held that statements of the wife of ac- 
cused material to her direct testimony are admissible, 


tion in chief, as to the subject matter 
of a certain conversation, where the 
witness had not testified on direct ex- 
amination concerning what took place 
on this occasion, and the matter in- 
quired about pertained to defendant's 
ease. Snyder v. Sargeant, 196 N.W. 
22, 197 Iowa 475. 


86. Cal.—People v. Hawthorne, 243 
Pi 64, 75 Cal.App. 657. 


Ill.—People v. Berardi, 163 N.E. 668, 
Soe le eZ0D. Oe oAalit. 2 eo dea lat 
Meravey, 12 Ill.App. 32. 


Ind.—Morris v. Miller, 179 N.E. 29, 
93 Ind.App. 534; Cook v. Flint, 28 N.E. 
200, 2 Ind.App. 41. 


Iowa.—McNeely v. Conion, 248 N.W. 
17; Johnson y. Lincoln Hote! Co., 177 
N.W. 550, 189 Iowa 291; Wilhelmi v. 
Leonard, 13 Iowa 330. 


Kan.—Da Lee v. Blackburn, 11 Kan. 
190; Butler v. Cooper, 42 P. 839, 3 
Kan.App. 145. 


N.J.—Modern Homes Realty Co. v. 
Lang, 133° A. 389, 102 N.J.luiaw 635; 
State v. Hendershot, 153 A. 99, 9 N.J. 
Misc. 103; State v. Lasowski, 133 A. 
415, 4 N.J.Misc. 489. 


N.Y.—Kruse v. New York Cent. & 
oR. Co., 130 Ney-S: 63950146 App. 
Div. 485; McGuire v. Hartford F. Ins. 
Co., 40 N.Y.S. 300, 7 App.Div. 575 [aff 
52 N.E. 1124, 158 N.¥. 680]. 


N.C.—State v. Rhyne, 13 S.E. 943, 
109 N.C. 794. 


Pa.—In re Bechtel’s Plection HEx- 
penses, 39 Pa.Super. 292. 


S.D.—State v. Frazer, 121 N.W. 790, 
23°S.D. 304. 


Tex.—Bassham v. State, 38 hex: 
622--_Bluman wv. State, 21°S.we 1027; 
26 S.W. 75, 33 Tex.Cr. 43. 


Utah.—State v. Sullivan, 276 P. 166, 
73 Utah 582. 


[a] Where no dying declaration 
was offered in evidence, and only in- 
coherent utterances by deceased were 
shown, it was not error to exclude 
cross-examination as to what attend- 
ing physicians said to deceased. Com- 
monwealth v. Balanzo, 104 A. 6838, 261 
AED ON 


{b] Particular statements not di- 
vulged in direct evidence held not to 
be subject of cross-examination: (1) 
As to whether detective told witness 
they were going to hospital, where 
witness identified accused. People v. 
Hawthorne, 243 P. 64, 75 Cal.App. 657. 
(2) As to whether victim of robbery 
had stated that he had been playing 
ecards. State v. Sullivan, 276 P. 166, 
73 Utah 582. (3) As to what defend- 
ant had stated to him when they met 
after witness’ confession. People v. 
Berardi; 163 N-E: -668, $32 Tl. 295, 
62 A.L.R. 274. (4) Where, in an ac- 
tion for the death of a hotel guest 
falling down an elevator shaft, a wit- 
ness testified concerning the accident 
and statements of deceased as to how 
it happened, cross-examination as to 
statements made soon after the acci- 
dent that deceased opened the elevator 
was improperly permitted, as it con- 
tradicted nothing that he had said on 
his direct examination. Johnson vy. 
Lincoln Hotel Co., 177 N.W. 550, 189 


. 


Iowa 291. (5) Where, in a prosecu- 
tion for homicide, a witness called by 
the prosecution testified only that he 
was a police officer, that on the even- 
ing of the difficulty, and after he had 
heard of it, he saw accused, without 
any allusion to deceased, a question 
on cross-examination whether de- 
ceased made any statement about not 
wanting to prosecute anybody, and 
that it was his own fault, was not 
proper cross-examination. People v. 
Lee, 108 BP. 738, 12 Cal.App. 48. (6) 
Where a state’s witness testified to 
hearing shots fired and to seeing the 
wife of accused run out of the house, 
a question on cross-examination 
whether the witness had any conver- 
sation with any of the officers, and 
what they told her as to the shooting 
of decedent, was properly excluded 
as not proper cross-examination. 
People v. Kiser, 141 P. 1078, 24 Cal. 
App. 540. (7) Where an adverse 
witness testifies that defendant had 
told him not to mention a certain 
transaction to anyone, it is improper 
cross-examination by defendant to 
question him as to whether it was not 
the first time the witness had ever 
said anything about such request, 
where it is not shown that he was 
questioned regarding the _ request. 
People v. Maddux, 282 P. 996, 102 Cal. 
Apps, 1692 


87. Moore v. State, 281 S.W. 1080, 
103 Tex.Cr. 566. 


88. Rush v. French, 25 P. 816, 1 
Ariz. 99; Duncan v. Carson, 103 S.E. 
665, 105 S.H. 62, 127 Va. 306. 


89. Ala.—Nunnally Co. v. Brom- 
berg & Co., 115 So. 230, 217 Ala. 180; 
Alabama City, G. & A. Ry. Co. v. Lee, 
76 So. 908, 200 Ala. 550; Carter v. 
State, 67 So. 981, 191 Ala. 3; Oliver 
v. Oliver, 65 So. 378, 187 Ala. 340; 
Barlow v. Hamilton, 44 So. 657, 151 
Ala. 634; Huntsville, ete., Co. v. Cor- 
pening, 12 So. 295, 97 Ala. 681; Fra- 
lick v. Presley, 29 Ala. 457, 65 Am.D. 
413; Dossett v. State, 98 So: 359; 19 
Ala.App. 496. But see Western R. 
Ce. vy. Cleghorn, 39 So. 133, 143 Ala. 
392 (holding testimony calling for an 
epinion of the witness incompetent 
when he had not testified to such in 
his direct examination); Andrews v. 
State, 32 So. 665, 134 Ala. 47 (holding 
that testimony of threats made by 
deceased was improper in cross-ex- 
amination when there was no evidence 
showing any other act or hostile 
demonstration). 


Ariz.—Rush y. French, 25 P. 816, 
Tesi 9. 


Ga.—Ficken v. Atlanta, 41 S.E. 58, 
114 Ga. 970; News Pub. Co. v. Butler, 
22 S.E. 282, 95 Ga. 559; Aiken v. Cato, 
23 Ga. 154; Dawson v. Callaway, 18 
Gale Dyas 


Ky.—Finnegan v. Floyd Garage & 
Auto Livery Co., 2838 S.W. 402, 214 
Ky. 416; Bruton v. EPddington-Grif- 
fiths Constr. Co., 118 S.W. 1001. 


ee gre oe v. Windham, 63 Me. 


Mass.—O’Connell v. Dow, 66 N.E. 
788, 182 Mass. 541; Blackington v. 
Johnson, 126 Mass. 21; Beal v. Nich- 
ols, 2 Gray 262. 


Mich.—Cummings v. Detroit United 


[§ 821] (b) English Rule. 
following the so-called English rule,** the cross- 
examination of a witness may extend to every issue 
in the case, regardless of the scope of the direct ex- 
amination,®® but this rule does not permit the intro- 


.v. Dewey, 9 Mich. 381. 
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although she did not testify to such statements in 


In those jurisdictions 


R. Co., 128 N.W. 206, 168 Mich. 304; 
Cairbre v. McQuillen, 127 N.W. 750, 
162 Mich. 679; Detroit Nat. Bank v. 
Union Trust Co., 108 N.W. 1092, 145 
Mich. 656, 116 Am.S.R. 319; Jackson 
Sleigh Co. v. Holmes, 88 N.W. 895, 
129 Mich. 370; Hay v. Reid, 48 N.W. 
507, 85 Mich. 296; Ireland v. Cincin- 
nati, ete., R. Co., 44 N.W. 426, 79 Mich. 
163; New York Iron Mine v. Negaunee 
First Nat. Bank, 39 Mich. 644; Campau 
But see Web- 
ber v. Barry, 33 N.W. 289, 66 Mich. 
127, 12 “Am-S: R466; (@*Donnellaiy:. 
Segar, 25 Mich. 3867; Campau _ v. 
Dewey, 9 Mich. 381; People v. Horton, 
4 Mich. 67 (all holding that cross+ 
examination should be confined to 
matters brought out in direct examin- 
ation). 

Miss.—Prewitt v. State, 126 So. 824, 
156 Miss. 731; Chenault vy. State, 122 
So. 98, 154 Miss. 21; Walton v. State, 
39 So. 689, 87 Miss. 296; Mask v. State, 
32 Miss. 405. 


Mo.—State v. Hersh, 296 S.W. 433; 
State v. Lemon, 263 S.W. 186; State v. 
Martin, 129 S.W. 881, 229 Mo. 620, 
Ann.Cas.1912A 908; State v. Soper, 49 
S.W. 1007, 148 Mo. 217; State v. Brady, 
87 Mo. 142; State v. Sayers, 58 Mo. 
585; Brown v. Burrus, 8 Mo. 26; Page 
v. Kankey, 6 Mo. 433; Conway v. 
Metropolitan St. Ry. Co., 142 S.W. 
1191, 161 Mo.App. 81; Reding v. Red- 
ing, 127 S.W. 936, 143 Mo.App. 659; 
Posch v. Southern Electric R. Co., 76 
Mo.App. 601; Walter v. Hoeffner, 51 
Mo.App. 46; Jones v. Roberts, 37 Mo. 
App. 163. See Swartz v. Mercantile 
Trust Co., (App.) 279 S.W. 253 (hold- 
ing that there was nothing in the di- 
rect examination to afford even so 
much as an excuse for eliciting from 
the witness on his cross-examination 
self-serving declarations of decedent). 


N.C.—Smith v. Atlantic, ete., Air 
Line’ R.\Co:, 61 S.H: 575, 147 NCH 603; 
State v. Allen, 11 S.H. 1016, 107 N.C. 
805; Sawrey v. Murrell, 3 N.C. 397. 


S.C.—Bunch v. Charleston & W. C. 
Ry. Co., 74 S:E. 363, 91 S.C. 139; Brown 
Wa BMOSteni eho eS. Hien 290, c4 I po On ise 
State v. Howard, 14 S.E. 481, 35 S.c. 
197; Willoughby v. Northeastern R. 
Co. Ai SURE 339) 32, 8:C. 4105" Dillard 
v. Samuels, 25 S.C. 318; Kibler v. Mc- 
Ilwain, 16 S.C. 550. 


Tenn.—Hale v. Johnston, 203 S.W. 
949, 140 Tenn. 182; Sands v. Southern 
R. Co., 64 S.W. 478, 108 Tenn. 1. 


Eng.—Morgans v. Brydges, 1 B.& 
Ald. 647, 106 Reprint 238, 2 Stark. 314, 
3 H.C.L. 424, 171 Reprint 657; Ber- 
wick-upon-Tweed v. Murray, 19 L.J. 
Chre2sie 


ele gone v. Moon, 6 Can.L.J. 


Ba ge eg v. Campbell, 13 N.B. 
oo, 

Ont.—Dickson vy. Pinch, 11 U.C.C.P. 
146. But see Lamb v. Ward, 18 U.C. 
Q.B. 304 [foll Prescott Mutual F. 
Ins:,.Co., v-, Ralmer,.20, UsC.Q:8.) 441q 
(both holding that, where a party is 
called as a witness by the opposite 
party, he cannot be cross-examined 
by his counsel as to matters not raised 
in direct examination). 


[a] In Ohio (1) where a witness is 
produced and examined by a party 
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duction of evidence which is otherwise incompe- 
tent,°® or of matters not within the issues.?? 
rules applies, although the witness was called to tes- 
tify to a mere formal point only,®? but it has been 
held, where the trial judge requires a party to call 


WITNESSES 


This 


about the fact.®> 


a witness on whom the party has caused a subpeena 


duces tecum to be served, and at the time announces 
that the examination will be restricted to one fact, 
that it is not error to refuse to allow the opposition 
to cross-examine the witness generally. 


in an action, the other party is not 
limited, in his cross-examination, to 
the subject matter of the direct ex- 
amination, but may cross-examine as 
to all matters pertinent to the issues 
on trial. Smith v. State, 180 N.E. 695, 
125 Ohio St. 137; Bean v.+Green, 33 
‘Ohio St. 444; Legg v. Drake, 1 Ohio 
St. 286; Ohio, ete., Dock Co. v. Trap- 
neil, 23 Ohio Cir.Ct.N.S. 408. (2) This 
rule has been limited to the extent 
that a witness may be properly 
cross-examined as to all relevant 
facets developed by the examination 
in chief and as to such other relevant 
pa tag into which the party calling 

uch witness could have inquired in 
evan to make out his case. Smith v. 
State, supra. (3) If the cross-ex- 
aminer goes beyond this scope, he 
makes the witness his own, is bound 
by his testimony, and as to such mat- 
ter subjects the witness to cross-ex- 
amination by the party calling him. 
Smith v. State, supra. (4) Ina libel 
or slander case it was held not to be 
error to permit plaintiff to go into the 
question of defendant’s wealth for the 
first time in cross-examining defend- 
ant. Steen v. Friend, 20 Ohio Cir.Ct. 
459, 11 Ohio Cir.Dec. 235. (5) Mat- 


ters of impeachment are proper in 
cross-examination. Townsend v. 
State, 17 Ohio Cir.Ct.N.S. 380. (6) In 


an action for automobile collision, 
where plaintiff's negligence, based on 
impaired vision, was one of the de- 
fenses, the question on cross-examin- 
ation whether plaintiff had ever had 
any other automobile accident, was 
held proper. Hiller v. Shaw, 187 N. 
BH. 130, 45 Ohio App. 303. 


[b] Conversations. — (1) It has 
been held that the witness may be 
cross-examined as to relevant conver- 
sations, although such conversations 
were not brought out by the witness’ 
direct evidence. Woodmen of the 
World v. Wright, 60 So. 1006, 7 Ala. 
App. 255... (2) In a:criminal trialit 
has been held that the state, in cross- 
examination asking the witness about 
a conversation with defendant, should 
ask if they had such a conversation 
and what was said. Berry v. Com- 
Oiler! LSPS VVAGZG ID Bila ca ven tnoyrs 
528. 


[ce] Credibility of @ying declarant. 
—A witness to a dying declaration 
might be asked on cross-examination 
whether declarant would have been a 
eredible witness, although the exam- 
ination in chief did not touch the char- 
acter or reputation of declarant. Car- 
ter v. State, 67 So. 981, 191 Ala. 3. 


[d] Rule applied.—(1) In a prose- 
eution for possessing a still located 
very near the state line on a little 
branch of a creek, where evidence dis- 
closed that there were several such 
branches along both sides of the state 
line showing many wrecks of old 
stills, it was competent to cross-exam- 
ine a witness who had testified as to 
the location of the still in question 
within the state as to whether he had 
found any other still sites. Dossett 
v. State, 98 So. 359, 19 Ala.App. 496. 
(2) Where decedent’s wife and an- 


For later cases, developments and changes in the law see Annotations, 


Spouse. 


A wit- ! tion in chief.°& 
other were charged with the murder 
of decedent, and the wife was award- 
ed a severance and separate trial, and 
on the trial of her codefendant testi- 
fied without objection to her own con- 
viction, without showing that any ap- 
peal had been taken by her, she was 
a competent witness for all purposes. 
Pa v. Gallagher, (Mo.) 222 S.W. 


[e] Matters held to be proper in 
cross-examination.—A witness called 
by accused to testify as to the reputa- 
tion of accused as a quiet, peaceable 
citizen may be asked on cross-exam- 
ination if he had not heard of in- 
stances of trouble accused had had 
with his neighbors. .Zeltner v. State, 
13 Ohio Cir.Ct-N‘S. ALT. 


Immaterial or mere technical er- 
rors in reception of evidence see Ap- 
peal and Error § 3201. 


90. Ala.—Williams v. Alabama 
Fuel & Iron Co., 102 So. 136, 212 Ala. 
159; Wilson v. State, 67 So. 1010, 191 
Ala. 7; Smith v. State, 49 So. 1029, 
161 Ala. 94; Kirby v. State, 44 So. 38, 
151 Ala. 66. 


Me.—Carter v. Clark, 42 A. 398, 92 
Me. 225. 


Mass.—Commonwealth v. Haddad, 
145 N.E. 561, 250 Mass. 391; Swift v. 
Union Mut. Mar. Ins. Co., 122 Mass. 
Bilide 


Mich.—People v. Fitzgeraid, 169 N. 
W. 907, 204 Mich. 365. 


N.C.—State v. Rhyne, 13 S.E. 943, 
109 N.C. 794. 


[a] Illustration.—When a witness 
has testified to admissions made by 
a party at a certain time, it is not 
competent, on cross-examination, to 
show that the party made a contrary 
and a self-serving statement at an- 
other time. Carter v. Clark, 4% A. 398, 
92 Me. 225. 


[b] Reason for actions.—There is 
no error to excluding cross-examina- 


tion as to a witness’ motives or rea- 
sons in making certain movements not 
mentioned during his direct examina- 


tion. Patton v. State, 72 So. 401, 197 
Ala. 180. 
[c] Matter not yet offered in evi- 


dence.—In an action for trespass on 
land, an answer of plaintiffs’ witness 
on cross-examination to a question as 
to whether he knew the location of 
the grant under which defendants 
claimed title was properly excluded, 
where the'latter grant had not been 
offered in evidence. Roane v. McCoy, 
109 S.E. 842, 182 N.C. 727. 


Scope and extent of examination as 
to collateral, irrelevant, or imma- 
terial matters see supra § 809. 


91. O’Hara v. Mernan, 44 N.W. 599, 
79 Mich. 222. 


92. Cowart v. Strickland, 100 S.B. 
447, 149 Ga. 397, 7 A.L.R. 1110. 

93. Cowart v. Strickland, supra. 

94. Ala.—Louisville & N. R. Co. v. 


Crick, 117 So. 167, 217 Ala. 547 [foll 


! haat eel * aah eo 5 on 


[§ 821 


ness may be cross-examined as to any testimony giv- 
en by him in chief.°* 
ed from testifying as to a fact in direct examina- 
tion, he cannot be cross-examined as to what he said 


Where a witness was exclud- 


Under some statutes it has been held 
that the spouse of a party may not be cross-examined 
on any matters not germane to his or her examina- 


~ 


Louisville & N. R. Co. v. Copeland, 117 
So. 176, 217 Ala. 556]; Northern Ala- 
bama Ry. Co. v. Hawkins, 81 So. 574, 
202 Ala. 632; Birmingham R., etc., Co. 
v. Ellard, 33 So. 276, 135 Ala. 433; 
Southern R. Co. v. Crowder, 33 So. 
335, 135 Ala. 417; Tkouisville, etc., R. 
Co. v. Bizzell, 30 So. Dias Mo Ala. 429; 
Kimbrell v. State, 30 So. 454, 130 Ala. 
40; Perdue v. Louisville, ete., Ei COs. 
14 So. 366, 100 Ala. 535; Jones v. State, 
121 So. 6, 23 Ala.App. 79. 


Ark.—Longer yv. Beakley, 153 S.W. 
811, 106 Ark. 213. 


Ga.—Franklin, Reid & Co. v. Norton, 
47 Ga. 648. 


Mich.—Haynes v. Ledyard, 33 Mich. 
319; 


Mo.—State v. Baker, 300 S.W. 699, 
318 Mo. 542; State v. Ellis, 234 S.W. 
845, 290 Mo. 219; State v. Howard, 
231 S.W. 255; State v. Rumfelt, 128 
S.W. 737, 228 Mo. 443; State v. Miller. 
89 S.W. 377, 190 Mo. 449; State v. Mc- 
Laughlin, 50 S.W. 315, 149 Mo. 19; 
Williams v. Fleming, 267 S.W. 6, 218 
Mo.App. 568. 


Va.—Williams v. Commonwealth, 
104 S.E. 858, 128 Va. 608. 


[a] Where plaintiff calls defend-. 
amt as a witness, the latter is en- 
titled to testify on cross-examination. 
concerning matters opened by plain- 
tiff in his direct examination. Hart— 
nett v. Goddard, 57 N.E. 677, 176 Mass. 
326. 


[b] Wife of accused.—Where in a 
prosecution for making whisky de- 
fendant’s wife on direct examination 
testified concerning defendant’s move- 
ments about the time he was found at 
the still, it was proper to cross-ex- 
amine her concerning defendant’s 
movements shortly before his arrest.. 
pesos v. State, 93 So. 270, 18 Ala. App. 

0. 


[ce] Accused may be cross-exam-- 
ined respecting matters to which he 
has testified in chief. Duncan vy. Car- 
son, 103 S.B. 665, 105 S.E. 62, 127 Va. 
306. 


[d] Movement of train. — Where- 
defendant’s witnesses on direct ex- 
amination testified as to the move- 
ments of defendant’s train, it was 
proper, for the purpose of discrediting 
such witnesses, to show on _ ecross- 
examination that there was a better 
and easier way to move the train. 
Serna v. Wabash R. Co., (Mo.) 239 S. 

Sas 


25. Cole 
(Mass.) 441. 


96. State v. Burgess, 168 S.W. 740, 
259 Mo. 883 (as to immoral conduct of- 
accused before marriage); State v. 
Nibargar, 164 S.W. 463, 255 Mo. 289: 
Prac y. McDonough, 134 S.W. 545, 233 
Mo. 219. 


[a] Cross-examination of 
cused’s wife held to be proper,— 
State v. Farris, (Mo.) 6 S.W.(2d) 903. 


Crogs-examination of husband or: 
wife under statutes making one 


v. Cheshire, 1 Gray 


ac- 


same title and section number, 


§§ 821-822] 


Accomplice. 


er witness.°7, 


Cure of error. 


tion—aa. American Rule. 


An accomplice who testifies for de- 
fendant in a criminal prosecution has been held to 
be subject to cross-examination the same as any oth- 


The error in denying the right to 
general cross-examination is not eured by the fact 
that the party afterward makes the witness his own 
and causes him to be examined on his own behalf.°* 


[§ 822] (2) Party as Witness—(a) In Civil Ac- 
A party may be prop- 


WITNESSES 
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erly cross-examined as to matters germane to his 
testimony in chief.°® 
following the American rule it is held that the rule 


In some of the jurisdictions 


applies to the cross-examination of a party the same 


diseretion.? 


spouse competent for but not against { D. I. Felsenthal Co. v. Northern As- 


other see supra § 161. 


97. State v. Kennedy, 55 S.W. 293, 
154 Mo. 268. 


98. State v. Howard, 14 S.H. 481, 
Swe On Ee 


99. U.S.—Rissman v. U. S., 62 EF. 
(2d) 164 [cert den 53 S.Ct. 687, 289 U. 
S. 742, 77 L.Ed. 1489]. 


Ark.—Prange v. Young, 
445, 1387 Ark. 30. 


Cal.—oO’Brien v. King, 164 P. 631, 
174 Cal. 769. 


Iowa.—Heineman v. Young, 197 N. 
W. 1001; Smith v. G. J. Theiss & Son, 
194 N.W. 933, 196 Iowa 514. 


Md.—Brady v. Brady, 117 A. 882, 
140 Md. 403. 


Mont.—Currie v. Langston, 
(2d) 708, 92 Mont. 570. 


Pa.—Liacopoulos v. Coumoulis, 148 
A. 474, 298 Pa. 329: 


R.I.—Moore v. Budlong, 143 A. 602, 
49 R.I. 392. 


Utah.—Smith v. Sheffield, 
605, 58 Utah 77. 


Wash.—Rich v. Ryan, 175 P. 32, 103 
Wash. 474. 


[a] Quarrels.—In a husband’s ac- 
tion for alienation of his wife’s affec- 
tions, where the record shows that 
they quarreled about defendant, and 
plaintiff testified that he accused his 
wife of misconduct with other men, it 
was proper to inquire whether they 
quarreled about other men prior to 
the acts charged to defendant, so that 
proposed cross-examination of plain- 
tiff as to their former quarrels had a 
direct bearing on plaintiff's direct ex- 
amination, and should have been per- 
mitted. Smith v. Sheffield, 197 P. 605, 
58 Utah 77. 


1. U.S.—Northern Pac. R. Co. v. 
Urlin, 15° S/Ct. $40, 158 U.S. 271, 39 
L.Ed. 977; Farmers’ Fertilizer Co. v. 
Lillie, 18 F.(2d) 197, 52 A.L.R. 552; 
Camp Mfg. Co. v. Beck, 283 F. 705; 
George v. Meyers, 241 F. 653, 154 
C.C.A. 411; McCrea v. Parsons, 112 F. 
917, 50 C.C.A. 612. But see Hyland v. 
Millers Nat. Ins. Co., 58 F.(2d) 1003 
(holding that the cross-examination 
of a party is allowed more latitude 
than that of other witnesses, and it is 
within the court’s discretion to per- 
mit cross-examination as to matters 
not covered in direct examination). 


Ark.—Hightower v. Scholes, 193 S. 
W. 257, 128 Ark. 88. 


Cal.—Overstreet v. Merritt, 200 P. 
11, 186 Cal. 494; Braly v. Henry, 19 P. 
529, 77 Cal. 324; Ceinar v. Hawes, 211 
P. 849, 59 Cal.App. 687. 


Colo.—Lee-Clark-Andreesen Hard- 
ware Co. v. Yankee, 48 P. 1050, 9 Colo. 
App. 443. 


Ill— Hansen v. Miller, 32 N.E. 548, 
145 Ill. 538; Rigdon v. Conley, 30 N.F. 
1060, 141 Ill. 565; Anheuser-Busch 
Brewing Assoc. v. Hutmacher, 21 N.&. 
626, 127 Ill. 652, 4 L.R.A. 575. But see 


207 S.W. 


1@a=P; 


197. PR. 


‘ 


sur. Co., Limited, of London, 120 N. 
BE. 268, 284 Ill. 348, 1 A.L.R. 602 [aff 
205 Ill.App. 610] (holding that the 
cross-examination of a witness who is 
a party in interest need not be con- 
fined to the subject-matter of the ex- 
amination in chief). 


Ind.—Farrell v. Hunt, 124 N.E. 745, 
189 Ind. 45; Moellering v. Evans, 22 
N.B. 989, 121 Ind. 195, 6 L.R.A. 449; 
Louisville, ete., R. Co. v. Terrell, 39 N. 
E. 295, 12 Ind.App. 328; Kavanaugh 
v.. Taylor, 28 N.E. 553, 2 Ind.App. 


ae 


Iowa.—Adami v. Fowler & Wilson 
Coal Co., 179 N.W. 422, 189 Iowa 995; 
Davis v. Anchor Mut. F. Ins. Co., 64 
N.W. 687,°96 Iowa 70; Bailey v. Bailey, 
63 N.W. 341, 94 Iowa 598; Arthur v. 
Blunt, 12 Iowa 200. 


Md.—Woodward v. Dudley A. Tyng 
& Co., 91 A. 166, 123) Md. 98. 


Mont.—McCormick vy. Gliem, 34 P. 
1016, 13 Mont. 469. 


Or.—Dayton v. Fenno, 
99:Or. 1387; Wills v. Lance, 43 P..384, 
487, 28 Or. 371. 


R.I.—Kirk v. Ball, 
R.I. 93. 


S.D.—Evans'*v. Heaton, 233 N.W. 
281, 57 S.D. 4386; Totten v. Stevenson, 
135 N.W. 715, 29 S.D. 71; Langford v. 
Issenhuth, 134 N.W. 889, 28 S.D. 
451; Bedtkey v. Bedtkey, 89 N.W. 
479; 15 S-D. 310! . 


Wash.—Caldbick v. Marysville Wa- 
ter. & Power, iCo., 195) P) 1027.5 114 
Wash. 562; Shultz v. Crewdson, 163 
P. 734, 95 Wash. 266; Bishop v. Ave- 
my 49 P. 237, 50 P., 1024, 17 Wash. 


LIGA Potion, 


120 A. 165, 45 


fa] Preliminary examination.— 
Cross-examination of plaintiff about 
facts on which he had not been exam- 
ined in chief, but to which he had tes- 
tified when a preliminary examination 
under oath was taken before trial, 
which had not been introduced in evi- 
dence, was improper. Louisville & N. 
R. & Lighting Co. v. Beck, 145 N.E. 
886, 147 ‘N.E. 776, 196 Ind. 238. 


{b] Party called by adverse party. 
—Defendant disqualified by statute 
to testify on defense, but called by 
plaintiff, could not be cross-examined 
by defendant’s counsel on matters not 
introduced in chief. Bauer v. Har- 
man, 155 A. 312, 161. Md. 131. 


{c] Limited examination.—Where 
the scope of the direct examination of 
a party was limited by the court, the 
cross-examination should be confined 
to the same limits. Edquest v. Tripp 


& Dragstedt Co., 19 P.(2d) 637, 93 
Mont. 446. 
{d] Reputation.—Where a plain- 


tiff, suing for malicious prosecution, 
did not testify as to his reputation, 
cross-examination as to any specific 
wrongdoing by him was improper. 
Finigan v. Sullivan, 118 P. 888, 65 
Wash. 625. 


2. U.S.—California Fruit Canners’ 


as any other witness,t although in limiting such 
cross-examination the trial court is given a wide 
In other jurisdictions following the 
American rule it has been held that the rule is re- 
laxed on the cross-examination of a party permitting 
such cross-examination on all relevant matters,® al- 
though a party need not be cross-examined as to mat- 


Ass’n v. Lilly, 184 F. 570, 106 C.C.A. 
550. 


Cal.—Walter v. England, (App.) 24 
P.(2d) 930. 


Ill.—Weskalnies v. Hesterman, 123 
N.E. 314, 288 111. 199, 4 A.L.R. 128. 


N.J.—Weiss v. Weiss, 112 A. 184, 
95 N.J.Law 125; Risley v. Ocean City 
Development Co., 69 A. 192, 75 N.J. 
Law 840; Mik v. Kospriski, 135 A. 
670, 5 N.J.Misc. 139. 


Wash.—Lally v. Reilly, 255 P. 923, 
143 Wash. 522; Reynolds v. Pacific 
Car Co.,/134 P. 512,75, Wash. 1. 


[a] Discussion of rule.—‘“It is true 
that in the courts of the United States 
the party on whose behalf a witness 
is called has the right to restrict his 
cross-examination to the subjects of 
his direct examination. Various rea- 
sons have been assigned for the rule. 
One is that the party by whom the 
witness is called stands sponsor for 
the truth of the testimony which he 
elicits on the direct examination, and 
that the adverse party has no right 
to bind him by testimony brought out 
on cross-examination as to other mat- 
ters. Another is that the rule con- 
serves the purpose and end of cross- 
examination. Another is that other- 
wise the party calling the witness 
would lose the benefit of cross-exam- 
ination on the evidence adduced to 
support his opponent’s case. Another 
is that the cross-examiner ought not 
to be allowed to employ leading ques- 
tions as to matters brought out in 
support of his own cause. Another 
is that the rule tends to promote the 
orderly and methodical trial of a 
cause. It may be doubted whether 
there is any substantial merit in any 
of these reasons unless it be in the 
last, and as that reason relates only 
to form and method, it would seem 
that a rule based thereon ought to 
yield to the sound discretion of the 
trial court. But whatever may be 
said of the reasons on which the rule 
is ordinarily upheld, there is no sub- 
stantial reason why, in the exercise 
of sound discretion, the court may not 
relax the rule in the case of the 
cross-examination of a party to the 
action.” California Fruit Canners’ 
Ass’n v. Lilly, 184 F. 570, 572, 106 
CC. As 550. 


3. N.Y.—Livingston v. Keech, 34 
N.Y.Super. 547. 


Pa.—Greenfield v. City of Phila- 
delphia, 127 A. 768, 282 Pa. 344. But 
see Boyd v. Conshohocken Worsted 
Mills, 24 A. 287, 149 Pa. 363 (holding 
that a pledgee having merely testified 
as to his demand for certain dividends 
could not be asked on cross-examina- 
os as to transactions with the pledg- 
or). 

Vt.—Merrihew v. Goodspeed, 147 A. 
346, 102 Vt. 206, 66 A.L.R. 1109; In re 
Clogston’s Estate, 106 A. 594, 93 Vt. 
46; Swerdferger v. Hopkins, 31 A. 
153, 67 Vt. 136. But see Green v. 
Laclair, 99 A. 244, 91 Vt. 28 (holding 
that, in an action for conversion of a 
mortgaged mare sold by plaintiff to 
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ters not relating to his direct evidence, where if in- 
troduced at that time they would tend to confuse the 
According to some authority, where a party to 
a suit denies the principal allegation or charge made 
against him in his direct examination, he thereby 
lays himself lable to a cross-examination on every 
cireumstanee or transaction with which he was con- 
nected which may tend to establish the truth of the 


jury.* 


charge.® 
[§ 823] bb. English Rule. 


defendant, evidence on cross-exami- 
nation of plaintiff, who had testified to 
the value of the mare, as to whether 
he warranted her, was not admissible 
on the question of value). 


W.Va.—lIngles v. Stealey, 101 S.E. 
167, 85 W.Va. 155; McManus v. Ma- 
son, 27 S.E. 293, 43 W.Va. 196. 


Wis.—Winn v. Itzel,.103 N.W. 220, 
125 Wis. 19; Cuddy v. Foreman, 83 N. 
W. 1103, 107 Wis. 519; Weadock v. 
Kennedy, 50 N.W. 393, 80 Wis. 449. 
But see Harper v. Holcomb, 130 N.W. 
1128,° 146. Wis. 183 (holding that, 
where, in an action for shooting plain- 
tiff by mistake for a deer, defendant 
was not interrogated in chief as to 
hunters customarily wearing red 
clothing, an interrogatory as_ to 
whether it was not customary to wear 
red clothing in addition to a red cap 
was not proper cross-examination) ; 
Welcome v. Mitchell, 51 N.W. 1080, 
81 Wis. 566, 29 Am.S.R. 913 (holding 
that, although a party was cross-ex- 
amined, it was improper to go into 
matters not raised by his evidence in 
chief, particularly where the matters 
were of defense and defendants had 
not entered on their defense). 


[a] Illustration.—In a proceeding 
for damages for taking of property 
for widening of street, plaintiff was 
properly cross-examined as to price 
paid for property, although he did not 
testify in chief as to its value, it be- 
ing as to a fact essential to plaintiff’s 
case, and not as to a matter strictly 
of defense. Greenfield v. City of Phil- 
adelphia, 127 A. 768, 282 Pa. 344. 


{[b] Time of employment.—W here 
plaintiff has taken the stand, in an ac- 
tion for damages due because of plain- 
tiff’s discharge without cause under 
a contract for services for a specified 
length of time, it was error not to 
permit defendant to cross-examine 
as to the time plaintiff was to be em- 
ployed, although plaintiff had not tes- 
tified as to that in direct examination. 
Burns v. Johnston, 33 N.Y.S. 978, 3 
App.Div. 406. 


[c] In Idaho it has been held that 
cross-examination of a party testify- 
ing in his own behalf need not be con- 
fined as strictly to matters brought 
out on direct as in the case of other 
witnesses and a wide latitude should 
be allowed in the cross-examination 
of parties. Johnson v. Richards, 294 
P. 507, 50 Idaho 150. 


4 Greenfield v. City of Philadel- 
phia, 127 A. 768, 282 Pa. 344. 


5. Pullen v. Pullen, (N.J.Ch.) 5 A. 
39. 
6. Security Ben. Ass’n v. Small, 


O72 PP. 647, 34 Amiz. 458; “Wheeler v. 
Wheeler, 96 S.E. 714, 111 S.C. 87. 


7. 30 Ala. 
118. 


Ala.—Pryor v. Harris, 


Parties. 
be cross-examined as to matters germane to his di- 
rect examination,® and may be cross-examined gen- 
erally on all issues pertinent to the case, regardless of 


WITNESSES 


ican Rule. 


[§§ 822-824 


the scope of his direct evidence.” 


[§ 824] (b) In Criminal Prosecutions—aa. Amer- 
The testimony of an accused who testi- 
fies in his own behalf should be subject to the same 
rules of cross-examination as the testimony of any 
other witness,* and in those jurisdictions following 
the American rule,? except in some cases as to mat- 
ters of impeachment,'® a defendant may be cross- 


examined in relation to any testimony given by him 


A party may 


Ky.—Collins v. Flynn, 160 S.W. 


ADG, UL SS" Keys 77. 


Mass.—Freeman v. Freeman, 130 N. 
E. 220, 2388 Mass. 150. 


Mich.—Cairbre v. McQuillen, 127 N. 
W. 750, 162 Mich. 679. 


Tenn.—Hale v. Johnston, 203 S.W. 
949, 140 Tenn. 182, 


[a] Where party volunteers a 
statement, on cross-examination, 
about a matter about which he had 
not been asked, ,~he may be cross-ex- 
amined about ii, although he had not 
testified to or about it in direct ex- 
amination, particularly where counsel 
did not make timely objections. Gray 
v. Phillips Bldg. Co., (Mo.App.) 51S 
W.(2d) 181. 


8 U.S.—Salerno v. U. S., 61 F.(2d) 
419°) Reedivv. Ui. Si, stk Cd) 1941: 
Madden v. U. S., 20 F.(2d) 289 [cert 
den 48 S.Ct. 116, 275 U.S. 554, 72 L.Ed. 
423]; Tucker v. U.-S., 5 F.(2d) 818. 


Ind.—Stillson v. State, 184 N.E. 260. 


Okl.—Creek v. State, 184 P. 917, 16 
OK1.Cr. 492. 


Or.—State v. Wong Wen Teung, 195 
Peo to 99) Or. 95s 


Tex.—Petty v. State, 250 S.W. 
94° Tex.Cr. 211. 


Right to cross-examine accused see 
supra § 780. 


9. See supra § 818. 


10. Cross-examination for impeach- 
ment see infra § 1006. 


Right to impeach one accused of 
crime see infra § 990. 


11. U.S.—Salerno v. U. S., 61 F. 
(2d) 419; Madden v. U. S., 20 F.(2d) 
289 [cert den 48 S.Ct. 116, 2 ees: 
554, 72 L.Ed. 423]; Marin v. U. S., 10 
HAC2a) 271 We More Vie is Oana Ol Re 
887, 165 C.C.A. 367 [cert den 39 S.Ct. 
184, 248 U.S. 586, 638 L.Ed. 434]. 


Cal.—People v. Ryan, 250 P. 164, 
199 Cal. 513; People v. Clifton, 198 P. 
1065, 186 Cal. 143; People v. Tyren, 
178 P. ALESPA Se UES) Cal. 575; People v. 
York, (App.) 25 P.(2d) 514; People 
v. Porter, 11 P.(2d) 894, 123 Cal.App. 
618; People v. Gee Don Yow, 261 P. 
479, 86 Cal.App. 617; People v. Rob- 
erts, 259 P. 1009, 85 Cal.App. 697; 
People v. Frank, 241 P. 924, 75 Cal. 
App. 74; People v. Zentgraf, 193 P. 
274, 49 Cal.App. 336; People v. De 
Angelli, 168 P. 699, 34 Cal.App. 716; 
People. v. Silvasy167,.P. 1155,.34 Cal. 
App: 638%) People. v,.. Turco, 15:6 PR: 
1001, 29 Cal.App. 608; People v. Davis, 


163, 


147 P. 1184, 26 Cal.App. 647. 
Conn.—State v. Reynolds, 110 A. 
844, 95 Conn. 186. 


Ill.—People v. Miller, 174 N.E. 414, 


342 Ill. 244;. People v. Munday, 215 
Tl.App. 356 [aff 127 N.H. 364, 293 
1b ako)abs 


concerning the erime with which he is charged,*? and 
to other facts connected with his direct examination, 
whether directly or indirectly, which tend to enlight- 
en the jury on the issues in the case,!? or which tends 


Iowa.—State v. Davis, 234 N.W. 858, 
212 Iowa 582. ~~ 


Kan.—State v. Taylor, 264 P. 1069, 
125 Kan. 594; State v. Handrub, 913 
PR. $27, 113 Kan. 12; State v. Roselli, 
198 P. 195, 109 Kan. 33; State v. Far- 


rar, 176 P. 987, 103 Kan. 774. 


La.—State v. Dreher, 118 So. 85, 
166 La. 924 [cert den 49 S.Ct. 36, 278 
U.S. 641, 73 L.Ed. 556]; State v. Keife, 
115-.So. 363, 165 La. 47; State v. Cole, 
109 So. 505, 161 La. 827; State v. Grey, 
107 So. 304, 160 La. 456; State v. Mc- 
Collough, 90 So. 404, 149 La. 1061. 


Or.—State v. La Jesse, 286 P. 149, 
132 Or. 401. 


Tex.—McClellan v. State, 40 S.W. 
C2) S75) 218) 2Tex Cre 4728 5) —Wibate Vv. 
State; 20 S-wW.(2d). 196, 113°-Tex-Cr. 
257. But see Brown v. State, 177 S 
Wi, L1Gd) 77 Lex. Cr.. £83: Choldine wha 
accused may be cross-examined as to 
any question pertinent to the issues). 


Utah.—State v. Vance, 110 P. 434, 
38 Utah 1. 


Va.—Williams v. Commonwealth, 
104 S.E. 853, 128 Va. 698. 


Wash.—State v. Rigsby, 254 P. 244, 
143 Wash. 31. 


Wis.—La Vine v. State, 233 N.W. 
549, 204 Wis. 41. 


Wyo.—Loy v. State, 185 P. 796, 26 
Wyo. 381. 


[a] Cross-examination of accused 
held to be proper in prosecution: (1) 

gainst officers of land bank for mis- 
application of funds and false entries 
on’ books. Cravens’ vi" Ui St, = 62.28. 
(2d) 261 [cert den 53 S.Ct. 594, 289 
Us. %33, TT L.Wdi Veshy (whether re- 
port of deposit in named bank was 
true or false); Stillson v. State, (Ind.) 
184 N.E. 260. (2) For robbery. Peo- 
ple v. Cummings, 170 N.E. 750, 338 
Ill. 636 (where accused testified as 
to what occurred at police station 
when he was exhibited for identifica- 
tion, people could ask him as to any- 
thing occurring to which he did not 
testify). (3) For homicide. People 
v. Middleton, 223 P. 448, 65 Cal.App. 
175 (as to whereabouts of accused). 


12. U.S.—Salerno v. U. S., 61 F. 
(2d) 419. 


Cal.—People vy. Tyren,.178. P. 182, 
179 Cal. 575; People v. Gallagher, 35 
P. 80, 100 Cal. 466. 


Tll.—People v. Miller, 174 N.E. 414, 
342 Ill. 244. 


Iowa.—State v. Hifert, 65 N.W. 309, 
71 N.W. 248, 102 Iowa 188, 63 Am.S.R. 
433, 38 L.R.A. 485. 


Mont.—State v. Rodgers, 106 P. 3, 40 
Mont. 248; State v. Rhys, 105 P. 494, 
40 Mont. 131. 


Okl.—Radney v. State, 253 P. 913, 
36 Okl.Cr. 240; Graham v. State, 236 
P. 763, 28 Okl.Cr..266; Creek v. State, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to elucidate the testimony given,!* and cross-exam- 
ination may be employed as a means to test the truth 
of the evidence given on the direct examination,'* but 
this cross-examination must be confined to matters 
brought out in, or related to, the examination in 
chief.1> Cross-examination of accused as to matters 
other than those brought out expressly in direct ex- 
amination is permissible for the purpose of affecting 
his credibility,!® or for the purpose of finding out 
what he means by his statements on cross-examina- 
tion'? but it is not permissible under the guise of 
testing the credibility of a defendant to question 
him on cross-examination about matters not touched 
on in the examination in’chief and the sole tendency 
of which is to prejudice defendant in the eyes of the 
jury.1S The right of cross-examination is not con- 
fined to the specifie questions or details of the direct 
examination of accused, but extends to the subject 
matter inquired about.1® Defendant cannot com- 
plain of a question asked him on ecross-examination 
when his answer was beneficial to himself.2° Cross- 
examination which is in rebuttal of testimony given 
by accused in chief is proper.?! According to some 
authority, although following the American rule 
generally in the eross-examination of other witness- 
es, as long as the information sought to be elicited is 
relevant,?? the rule has no application where the 


184 P. 917, 16 Ok1.Cr. 492. 
Or.—State v. Weaver, 58 P. 109, 35 


440; 


WITNESSES 


People v. Gallagher, 33 P. 890; 20. 
People v. Rozelle, 20 P. W. 63 
People v. O’Brien, 6 P. 695, 66 Cal. 602; 
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cross-examination is of a person who is a defendant 
in a Griminal trial.2* In such a situation, when the 
subject of interrogation is relevant, the extent of the 
cross-examination of defendant into pertinent facts, 
not touched on by direct examination, is a matter 
resting entirely in the discretion of the trial court.?* 


Other offenses. An accused may not be ecross-ex- 
amined as to other distinct offenses not in any way 
connected with the offense for which he is on trial, 
when he did not mention such other offenses in his 
direct examination.2® The fact that the inquiry on 
cross-examination may have brought to light crim- 
inal conduct other than that for which defendant 
was indicted does not render such cross-examination 
incompetent when it is relevant to the subject-mat- 
ter of the direct examination.?°® 


Alibi. When the examination in chief of accused 
is to establish an alibi, it has been held that the state 
may cross-examine him as to other collateral facts 
and circumstances incidental to that question, al- 
though these particular facts and circumstances had 
not been dealt with in the examination in chief.?7 


[§ 825] bb. English Rule. In those jurisdictions 
following the English rule accused may be cross- 
examined as to matters brought out in his examina- 


Cage v. State, (Tex.Cr.) 55 S, 


36, 78 Cal, 84; 


Or. 415. 21. State v. James, 116 So. 199, 165 
People v. Coan, 259 P. 998, 85 Cal. App. A : 
[a] When defendant attempts to|580; People v. Frank, 241 P. 924, 75 | 12; $22; State v. Foster, 114 So, 696, 
relate what occurred on a given oc-|Cal.App. 74; People v. Wilson, 215 P. a : 
easion and omits some details and] 565, 61 Cal.App. 611; People v. Smith, 22. Com. v. Williams, 41 Pa.Super. 


features, they may be brought out 
on cross-examination. People v. Mil- 
ler, 174 N.E. 414, 342 Ill. 244. 


[b] Where accused, when a wit- 
ness, places his reputation for peace 
in issue, or testifies that he has never 
before been charged with assault, the 


194 Iowa 628. 


State, on cross-examination, | may go ee a ay 
fully into these matters. Cowan v. 537, 132 Tae 491: 


State, 114 P. 627, 5 Okl.Cr. 313. 


99 P. 1111, 9 Cal.App. 644; 
Schmitz, 94 P. 407, 419, 7 Cal.App. 330, 
15 L.R.A.N.S. 717. 


La.—State v. Johnson, 120 So. 620, 
State v. Coll, 83 So. 844, 
State v. Bellard, 61 So. 
State v. Oden, 58 
So. 351, 130 La. 598; 


People v. | 326. 


‘ 23. Territory v. Hart, 24 Hawaii 


349; State v. Grover, 139 A. 417, 104 
Iowa.—State v. Burris, 190 N.W. 38,| N.J.Law 10; Com. v. Clamar, 16 Pa. 
Dist. 69; Buchanan v. State, 298 S.W. 


569, 107 Tex.Cr. 559;) Aven’ v. ‘State 
253 S.W. 521,.95 Tex.Cr. 155; Bark- 
man’ “ye; State. (Tex:Cr.) 52) Savy. 698 
But see Terrell v. State, 116 S.W. 569, 


Cristy we husale 55 Tex.Cr. 282 (holding it error to 


13. People v. Sutton, 15 P. 86, 73 
Cal. 243. 


14. People v. Gordon, 37 P. 534, 103 
Cal. 568; People v. Rozelle, 20 P. 36, 
78 Cal. 84; People v. Turco, 156 P. 
1001, 29 Cal.App. 608; tate v. Dun- 
can, 35 P. 117, 7 Wash. 336, 38 Am.S.R. 
aoe Loy v. State, 185 P. 796, 26 Wyo. 
381. 


[a] Rule applied.—(1) Where de- 
fendant, on a trial for shooting, tes- 
tified as to his habit of carrying a re- 
volver, it was proper on cross-exami- 
nation to ask him if he could identify 
as his own a revolver shown him. 
People v. Gordon, 37 P. 534, 103 Cal. 
568. (2) Where defendant denied all 
knowledge of any intent to commit 
the injury charged, or that he advised 
or participated in the same he might 
be asked on cross-examination if he 
did not have a conversation with a cer- 
tain person in which he made threats 
against the person injured. People 
v. Rozelle, 20 P. 36, 78 Cal. 84. 


15. U.S.—Spies v. People of State 
of Illinois, 8 S.Ct) 21, /22,°123 U.S) 132; 
314d: 80; Gideon: v. U.S. 052. FE. 
Cod) 42 taylor see Urs 21 ob Cad) 
813; Wilson v. U. S., 4 F.(2d) 888; 
Paquin v. U. S., 251 F. 579, 163 C.C.A. 
EWS 


-Cal.—People v. Mohr, 109 P. 476, 
157 Cal. 732; People v. Rodriguez, 66 
P. 174, 134 Cal. 140; People v. Van 
Ewan, 43 P. 520, 111 Cal. 144; People 
v. Wong Ah Leong, 34 P. 105, 99 Cal. 


* 


wood, 11 So. 277, 44 La.Ann. 852. 


N-Y —People vy. Wright, 117) N-Y-S: 
441, 133 App.Div. 133, 23 N.Y.Cr. 560. 


Or.—State v. Wong Wen Teung, 195 
P. 349, 99 Or. 95; State v. Jensen, 140 
P. 740, 70 Or. 156; State v. Deal, 98 P. 
165, 52 Or. 568; (State. vi Iuurch; 6 P. 
408, 12 Or. 99. 


Utah.—State v. Vance, 110 P. 434, 38 
Utah 1. 


Wash.—State v. Crowder, 205 P. 850, 
119 Wash. 450. 


Contra Lawrence y. State, 63 A. 96, 


103° Mal 7 Guy wv. State; 44 A. 997, 
90 Md. 29. 
{a] Other offenses.—Accused can 


testify in his own behalf, and his 
cross-examination should be confined 
to the case on trial, except as to ex- 
traneous matters, such as impeach- 
ment, etc.; and, where he takes the 
stand to testify to the case developed 
by the state, he cannot be used by the 
state to prove other offenses commit- 
ted by him. Terrell v. State, 116 S.W. 
569,55 Tex.Cr, 282" 


16. See infra § 1009. 

17. Boyles v. People, 
V0 eColo.. 32. 

18. See infra § 1011. 

19. Salerno v. U.-S., 61 F.(2d) 419% 
Stewart v. United States, 211 F. 41, 
127 C.C.A. 477; People v. Tyren, 178 
P. 132; 179 Cal. 575; People vy. Rob- 
erts, 259 P. 1009, 85 Cal.App. 697. 


Gaus 2d) ais 


cross-examine accused as to other of- 
fenses when he had not testified 
thereto in his direct examination); 
Rogers/v. State, ‘71 Sow. 18,7) 44 Tex 
Cr. 350 (holding it incompetent to 
cross-examine accused as to his rea- 
sons for not telling another about the 
killing, when he did not testify there- 
to in his direct examination). 


[a] Refusal to limit accused’s 
testimony.—Where, in a prosecution 
for murder, accused offered to tes- 
tify for the sole purpose of impeach- 
ing the voluntary character of a pre- 
vious confession, it was held that the 
court did not err in refusing to limit 
his cross-examination to that purpose, 
with the result that accused did not 
testify at all. Aven v. State, 253 S.W. 
521,95 Tex.@rs 165. 


24. State v. Grover, 139 A. 417, 104 
N.J.Law 10. 


[a] Cross-examination held to be 
proper.—State v. Reichert, 143 A. 735, 
6 N.J.Misc. 1030 [aff 147 A. 912, 105 
N.J.Law 653]. 


25. State v. La Jesse, 286 P. 149, 
L32° Or. 401, 
26. Cravens v. U. S., 62 F.(2d) 261 


[cert den 53 S.Ct. 594, 289 U.S. 733, 77 
L.Ed. 1481]. 


27. State v. Simmons, 120 So. 612, 
167 La. 963. 


Louisiana rule as to cross-exami- 
nation of witnesses in criminal trials 
generally see supra § 819 text and 
notes 76-81. 
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tion in chief.2® However, in some jurisdictions fol- 
lowing the English rule in general it has been held, 
sometimes due to statutory provisions, that the cross- 
examination of an accused is confined to matters 
brought out in his direct examination,?® although a 
failure to object to such ecross-examination will be 


deemed a waiver of the objection.*° 


be examined, however, in explanation of matter 
brought out in chief,?! or to test his credibility 
and determine whether or not he is speaking tru- 
ly,?? but this rule should be reasonably construed 
Cross-examination is not 
limited to a categorical reiteration of his testimony 


in favor of defendant.*? 


28. Ala.—Hornsby v. State, 75 So. 
637, 16 Ala.App. 89; Swope v. State, 
58 So. 809, 4 Ala.App. 83. 


Ariz.—La Grange v. State, 222 P. 
414, 26 Ariz. 102; Cline v. State, 192 
P. 1071, 21 Ariz. 554. 


Ky.—French v. Commonwealth, 277 
S.W. 265, 211 Ky. 288. 


Miss.—Akroid y. State, 64 So. 936, 
107 Miss. 51. 


Mo.—State v. Williams, 296 S.W. 
155; State v. Pool, 285 S.W. 726, 314 
Mo. 673; State v. Culpepper, 238 S.W. 
801, 293 Mo. 249; State v. Meyer, 238 
S.W. 457, 293 Mo. 108; State v. Ellis, 
234 S.W.\ 845, 290 Mo. 219; State v. 
Stokes, 232 S.W. 106, 283 Mo. 539; 
State v. Likens, 231 S.W. 578; State 
v. Wicker, 222 S.W. 1014; State v. 
Cole, 213 S.W. 110; State v. Drew, 213 
S.W. 106; State v. Dudley, 149 S.W. 
449, 245 Mo. 177; State v. Mitchell, 
129 S.W. 917, 229 Mo. 683. 138 Am.S.R. 
425; State v. Keener, 125 S.W. 747, 
225 Mo. 488; State v. Lynes, 185 S.W. 
535, 194 Mo.App. 184. 


English rule see supra § 821. 


29. Gale v. People, 26 Mich. 157; 
State vy. Pierson, (Mo.) 56 S.W.(2d) 
120; State v. Wilson, 12 S.W.(2d) 445, 
321 Mo. 564; State v. Kelley, (Mo.) 
284 S.W. 801; State v. Aurentz, (Mo.) 
263 S.W. 178; State v. Cole, (Mo.) 213 
S.W. 110; State v. Bowman, 213 S.W. 
64, 278 Mo. 492; State v. Mastin, 211 
S.W. 15, 277 Mo. 495; State v. Dinkel- 
kamp, (Mo.) 207 S.W. 770; State v. 
Bowman, 199 S.W. 161, 272 Mo. 491; 
State v. Barri, (Mo.) 199 S.W. 136; 
State v. Jones, (Mo.) 197 S.W. 156; 
State v. Goodwin, 195 S.W. 725, 271 
Mo. 73; State v. Swearengin, 190 S.W. 
268, 269 Mo. 177; State v. Pfeifer, 183 
S.W. 337, 267 Mo. 23; State v. Sharp, 
135 S.W. 488, 233 Mo. 269; State v. 
Mitchell, 129 S.W. 917, 229 Mo. 683, 
188 Am.S.R. 425; State v. Myers, 121 
S.W.' 181, 221 Mo. 598; State v. Bar- 
rington, 95 S.W. 235, 198 Mo. 238 [error 
dism 27 S.Ct. 582, 205 U.S. 483, 51 L. 
Ed. 890]; State v. Miller, 89 S.W. 377, 
190 Mo. 449; State v. Kyle, 76 S.W. 
1014, 177 Mo. 659; State v. Hathorn, 
65 S.W. 756, 166 Mo. 229; State v. 
Miller, 56 S.W. 907, 156 Mo. 76; State 
v. Turner, 19 S.W. 645, 110 Mo. 196; 
State v. McKenzie, 15 S.W. 149, 102 


Mo. 620; State v. Beeman, (Mo.) 2S. 
W. 407; State v. Buella, 1 S.W. 764, 
89 Mo. 595; State v. Chamberlain, 1 


S.W. 145, 89 Mo. 129; State v. Turner, 
76 Mo. 350; State v. McLaughlin, 76 
Mo. 320; State vy. Porter, 75 Mo. 171; 
State v. McGraw, 74 Mo. 573; State v. 
Nicholson, (Mo.App.) 7 S.W.(2d) 375; 
State v. Cook, 112 S.W. 710, 182 Mo. 
App. 167; State v. Teasdale, 97 S.W. 
995, 120 Mo.App. 692; State v. Fuller- 
ton, 90 Mo.App. 411. See Cline v. 
State, 192 P. 1071, 21 Ariz. 554 (hold- 
ing certain testimony not to be objec- 
tionable as improper cross-examina- 


WITNESSES 


An accused may 


tion of an accused, in that such relat- 
ed to his direct examination). But 
see State v. Douglass, 15 Mo.App. 1 
(holding that a defendant in a crim- 
inal case who becomes a witness in 
his own behalf occupies the same po- 
sition as any other witness, and may 
be cross-examined as to any matter 
pertinent to the issue). Contra State 
v. McGee, 33 S.E. 358, 55 S.C. 247, 74 
Am.S.R. 741. 


{a] Cross-examination of accused 
held to be proper in a robbery case. 
State v. Scott, «(Mo.) 58 S°W.(2d) 275 
(as to presence of accused at place 
of robbery). 


[b] Cross-examination of accused 
held to be improper in a trial for mur- 
der. State v. Pierson, (Mo.) 56 S.W. 
(2d) 120 (whether he was willing to 
go into “entire transaction’’). 


30. State v. Mills, 88 Mo. 417. 


31. State v. Cade, 34 S.W.(2d) 82, 
326 Mo. 1132. 


32. State v. Hawley, (Mo.) 51 S.W. 
(2d) 77; State v. Smith, (Mo.) 228 S. 
W. 1057; State v. Burgess, (Mo.) 193 
S.W. 821; State v. Keener, 125 S.W. 
747, 225 Mo. 488; State v. Cunning- 
ham, 55 S.W. 282, 154 Mo. 161. 


33. State v. Burgess, (Mo.) 193 S. 
W. 821. 


34 State v. Simmons, (Mo.) 58 S. 
W.(2d) 302; State v. Wilson, 12 S.W. 
(2d) 445, 321 Mo. 564; State v. North- 
ington, (Mo.) 268 S.W. 57; State v. 
Lemon, (Mo.) 263 S.W. 186; State v. 
Glazebrook, (Mo.) 242 S.W. 928; State 
v. Burgess, (Mo.) 193 S.W. 821; State 
v. Mitchell, 129 S.W. 917, 229 Mo. 683, 
138 Am.S.R. 425; State v. Keener, 125 
S.W. 747, 225 Mo. 488; State v. Myers, 
121.S)W) 131) 2210 Mo. 698; State v. 
Barrington, 95 S.W. 235, 198 Mo. 23 
[error dism, 27 S.Ct... 582, 205 U.S. 
483, 51 L.Ed. 890]; State v. Miller, 89 
S.W. 377, 190 Mo. 449; State v. Miller, 
56 S.W. 907, 156 Mo. 76. 


35. State v. Simmons, (Mo.) 58 S. 
W.(2d) 302; State v. Burgess, (Mo.) 
193 S.W. 821. 


36. State v. White, 51 S.W.(2d) 109, 
330 Mo. 737; State v. Meeks, 39 S.W. 
(2d) 765, 327 Mo. 1209; State v. Alex- 
ander, 285 S.W. 984, 315 Mo. 199. 


37. Generally see infra § 837. 


38. Cate v. Fife & Child, 68 A. 1, 
80 Vt. 404. 


39. U.S.—Commercial State Bank 
v. Moore, 227 F. 19, 141 C.C.A. 578. 


Conn.—State v. Kritchman, 79 A. 
75, 84 Conn. 152; Hamilton v. Smith, 
50 A. 884, 74 Conn. 374. 


Hawaii.—tTerritory v. Goto, 27 Ha- 
abate 65; Territory v. Hart, 24 Hawaii 
349. 


Tll.—People v. Andrews, 158 N.B. 


"[§§ 825-826 


in chief,?4 as it may go more into detail than the 
evidence in chief.?® 
to former convictions of crime to show the credibil- 
ity of accused as a witness.?°® 


[§ 826] (3) Discretion of Court.°7 
iting the cross-examination to the scope of the di- 
rect is not absolute, but merely indicates the course 
which is considered the better practice,?* leaving the 
application of the rule in any particular case to the 
discretion of the trial court,?® which may depart 
from such practice and allow the eross-examination 
to go beyond the scope of the direct when it deems 
proper,*® and whose action will not be reviewed on 


It is permissible to inquire in- 


The rule lim- 


462, 327 Ill. 162. * 


Ind.—Breedlove vaBreedlove, 61 N. 
E. 797, 27 Ind.App. 560. 


Iowa.—Holderman vy. Witmer, 147 
N.W. 926, 166 Lowa 406. 


Md.—American Oil Co. v. Wells, 165 
A. 298, 164 Md. 422; Montgomery 
County Mut. F. Ins. Co. v. Ritter, 77 
A. 388, 113 Md. 163. 


Minn.—Wrabek v. Suchomel, 177 N. 
W. 764, 145 Minn. 468; State v. See- 
ling, 148 N.W. 458, 126 Minn. 386. 


N.M.—State v. Stewart, 277 P. 22, 
34 N.M. 65. 


N.Y.—Hopper v. Empire City Sub- 
way Co., 79 N.Y.S. 907, 78 App.Div. 
637 [aff 70 N.E. 1100, 178 N.Y. 587]. 


Okl.—Hopkins y. State, 130 P. 1101, 
9 Okl.Cr. 104, Ann.Cas.1915B 736. 


Or.—Krebs Hop Co. vy. Livesley, 104 
P. 3, 55 Or. 227; Osmun v. Winters, 46 
P47 80,30: Or.217 7%. 


__ Pa.— Gallagher v. Philadelphia Rap- 
id Transit Co., 93 A. 1074, 248 Pa. 304; 
Matthews v. Lilley Coal & Coke Co., 
64 Pa.Super. 24; Com. v. Gentry, 5 Pa. 
Dist. 703. 


Utah.—Anderson y. Salt Lake, ete., 
Ra, Co, 201 Po 579, 35 Utah 509: 


Vt.—Williams Mfg. Co. v. Insuranee 
Co. of North America, 106 A. 657, 93 
Vt. 161; Baldwin v. Gaines, 102 A. 338, 
Oi Vatw OL 


Wis.—Gordon y. State, 
998, 158 Wis. 32. 


[a] Proponent’s counsel._Where 
the proponent’s counsel who drew the 
will in question was called by con- 
testants, in view of the latitude of the 
direct examination, it was not an 
abuse of the trial court’s discretion 
to allow on cross-examination the 
questions whether or not the testa- 
tor gave directions for the will, and 
whether the proponent was present 
at the time. In re Eveleth’s Will, 157 
N.W. 257, 177 Iowa 716. 


40. Cajiafas v. U. S., 38 F.(2d) 3; 
Merchants’ Life Assoc. v. Yoakum, 98 
Bo 25d, 89 C.GsA. 56s. Chicagou Bixch 
Bldg. Co. v.. Merchants’ Bldg. Imp. Co., 
83 Ill.App. 241; Rose v. City of Ft. 
Dodge, .a 55 aNEWi CO, oO Lowel toon 
Cate v. Fife & Child, 68 A. 1, 80 Vt. 
404. See Wills v. Russell, 100 U.S. 
621, 626, 25 L.Ed. 607 (stating: ‘Cases 
not infrequently arise where the con- 
venience of the witness or of the court 
or the party producing the witness 
will be promoted by a relaxation of 
the rule, to enable the witness to be 
discharged from further attendance; 
and if the court in such a case should 
refuse to enforce the rnle, it would 
not be ground of error, unless it ap- 
peared that it worked serious injury 
to the opposite party’’). 


147 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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appeal, unless an abuse of discretion is shown.*! The 
extent of cross-examination is only discretionary 
with the court where the court does not restrict the 
right of the party against whom a witness is called 
to a full and fair cross-examination of him on the 
subjects of his direct*examination, and the right of 
the party in whose behalf he testifies to restrict his 
cross-examination to the subjects of his direct exam- 
The discretion sometimes exercised by a 
court in allowing questions of fact not alluded to in 
the examination in chief to be asked of a witness_ 
in cross-examination, on offer by the examining coun- 
sel to make the witness his own, should be limited to 
questions involving facts of a simple character rele- 


ination.*? 


41. U.S—wWills v. Russell, 100 U. 
S. 621, 25 L.Ed. 607; McKnight v. U. 
S.,,122 F.. 926, 61 C.C.A. 112; Kolbren- 
ner vy. U. S., 11 F.(2d) 754 [cert den 46 
S.Ct. 489, 271 U.S. 677, 70 L.Ed. 1146]. 


Ark.—Hightower v. Scholes, 193 S. 
W. 257, 128 Ark. 88. 


Cal.—Sellers v. Wood Hydraulic 
Halse & Body Co., 271 P. 1055, 205 Cal. 


Colo.—Osbiston y. Kaufman, 29 P. 
748, 1 Colo.App. 333. 


Hawaii.—Territory v. Hart, 24 Ha- 
waii 349. 


Iowa.—Parker v. Des Moines City 
Ry. Co., 133 N.W. 378, 153 Iowa 254, 
Ann.Cas.1913E 174; Rudd v. Dewey, 
96 N.W. 973, 121 Iowa 454. 


La.—State vy. Edwards, 31 So. 308, 
106 La. 674. 


Md.—Panitz v. Webb, 130 A. 9138, 
149 Md. 75; Consolidated Gas, Electric 
Light & Power Co. v. State, 72 A. 651, 
109 Md. 186. 


Mo.—Lehnerts v. Otis Elevator Co., 
256 S.W. 819 [cit Cyc]. 


Nev.—Butzbach v. Sirl, 5 P.(2d) 533, 
53 ae 453. 


kl.—Harrell v. London, 264 P. 172, 
125 Okl. 340. 


Or.—Second Northwestern Finance 
Corporation v. Mansfield, 252 P. 400, 
254 P. 1022, 121 Or. 236. 


Pa.—Helser v. McGrath, 52 Pa. 531; 
Peoples v. Burns, 85 Pa.Super. 5; 
Hunter v. Voigt, 8 Pa.Super. 484, 438 
Whkly.N.C. 197. 


Vt.—Hassam y. Safford, 74 A. 197, 
82 Vt. 444; Cate v. Fife & Child, 68 A. 
1, 80 Vt. 404. 


Wyo.—Boyer v. Bugher, 120 P. 171, 
19 Wyo. 463. 


[a] Mental condition of testator.— 
In an action to contest a will where 
a witness had testified as to a spe- 
cific act of deceased tending to affect 
his soundness of mind, it was not an 
abuse of discretion for the court to 
permit the witness to testify on cross- 
examination that he knew of no other 
act indicating any unsoundness of 
mind and permitting him to give his 
opinion as to the testator’s mental ca- 
pacity. Stewart v. Manship, 140 N.E. 
543, 193 Ind. 694. 


[b] Circumstances constituting 
abuse of discretion.— Where defend- 
ant is called as a witness by plain- 
tiff, it is an abuse of discretion to per- 
mit cross- -examination going outside 
the testimony in chief, and bringing 
out by leading questions matters of 
defense. Bishop v. Averill, 49 P. 237, 
50 P. 1024, 17 Wash. 209. . 


[ec] Where it could be fairly in- 
ferred from the questions asked on 
cross-examination that the examiner 
intended to extend the investigation 

‘ 


i] 
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English rule. 


beyond the scope of the direct exami- 
nation, there was no abuse of discre- 
tion in excluding such questions, even 
though the ruling somewhat strictly 
limited the cross-examination. Dralle 
v. Town of Rego ure: L220 IN Wate, 
140 Wis. 319 


42. Harrold v. Territory of Okla- 
homa, 169 F. 47, 94 C.C.A. 415 [rev 89 
P. 202, 18 Okl. 395, 10 L.R.A.N.S. 604, 
11 Ann.Cas. 818]. 


43. Carr v. American Locomotive 
Co. (207A. 196, 29 RAL 200s 


44. Carr y. American Locomotive 
Co., supra. 


45. Carr v. American Locomotive 
Co., supra. 


46. Carter v. State, 67 So. 981, 191 
Ala. 3; Kisiel v. Holyoke St. Ry. Co., 
132 N.E. 622, 240 Mass. 29; Blacking- 
ton v. Johnson, 126 Mass. 21; Rucker 
v. Eddings, 7 Mo. 115; State v. Allen, 
11 S.E. 1016, 107 N.C. 805. 


[a] New matter in rebuttal.— 
Refusal to permit defendant in 
bastardy, after he had closed his 
case, to ask on cross-examination. of 
a state’s witness, introduced in re- 
buttal, a question seeking to elicit 
entirely new matter, and to introduce 
new issues, and which would thus in 
effect have reopened the case, was in 
the court’s discretion. Brantley v. 
State, 65 So. 678, 11 Ala.App. 144. 


47. U.S.—Ferry-Hallock Co. v. Or- 
ange Hat Box Co., 185 F. 816 [rev on 
other -grounds 195 By 71,115 C.C.A. 
103]; Goddard v. Crefield Mills, 75 
F. 818, 21 C.C.A. 530. 


Cal.—Haines v. Snedigar, 42 P. 462, 
110 Cal. 18. 


Conn.—Finch v. Weiner, 145 A. 31, 
109 Conn. 616; Finken v. Elm City 
Brass” @o:. 47 Ay 670) #73 2Conns 423: 
Ashborne v. Waterbury, 37 A. 498, 69 
Conn. 217. 


Idaho.—Hopkins v. Utah Northern 
R. Co., 13 P. 348, 2 Idaho (Hasb.) 300. 


Ill.— Chicago v. Peck, 63 N.E. 711, 
196 Ill. 260 [aff 98 Tll.App. 434]; Erie, 
etc., Dispatch v. Stanley, 14 N.E. 212, 
123 Ill. 158 [aff 22 Ill.App. 459]; Peru 
Coal Co. v. Merrick, 79 Ill. 112; Royal 
Neighbors of America v. Sinon, 135 
Tll.App. 599; Freehill v. Hueni, 103 
Ill. App. 118; North Kankakee St. R. 
Co. v. Blatchford, 81 Ill.App. 609. 


Ind.—Britton v. State, 17 N.E. 254, 
115Ind!” 55°) Cincinnati (ete:, R. Co. 
v. Lutes, 11 N.E. 784, 14 N.E. 706, 112 
Ind. 276°) Hull v. State, 93" Inds 128: 


Iowa.—Waltham Piano Co. v. Lind- 
holm Furniture Co., 150 N.W. 1040, 
168 Iowa 728; Yeager v. Spirit Lake, 
88 N.W. 1095, 115 Iowa 593; State v. 
Larson, 52 N.W. 539, 85 Iowa 659; 
Bulliss v. Chicago, .ete., R. Co., 39 N. 
W. 245, 76 Iowa 680; Hverly v. Cole, 
3 Greene 239. 


Md.—Penrose vy. Canton Nat. Bank 
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vant to the issue,*® and is solely for convenience to 
avoid the necessity of recalling the witness.*# 
should not be exercised to the extent of converting a 
nonexpert into an expert witness.*® 


It 


Similarly, in jurisdictions where the 
cross-examining party is allowed to go into any ma- 
terial matter, the court may in its discretion limit 
the scope of the cross-examination.*® 


[$ 827] (4) Matters of Defense. 
dictions following the American rule it is held that 
a defendant may not make out his defense by cross- 
examining plaintiff’s witnesses as to matters not 
within the scope of their direct examination,*? al- 


In those juris- 


of Canton, 127 A. 852, 147 Md. 200. 


Minn.—Schmidt v. Schmidt, 50 N.W. 
598, 47 Minn. 451; Sterling v. Bock, 
32 N.W. 865, 37 Minn. 29; Chapman 
v. Dodd, 10 Minn. 350. 


Mont.—Roy v. Clark, 215 P. 232; 
State v. Smith, 188 P. 644, 57 Mont. 
349; Hanson Sheep Co. v. Farmers’ & 
Traders’ State Bank, 163 P. 1151, 53 
Mont. 324; Wallace v. Chicago, M. & 
PA SORyMCorp 157 Pyr955;9 52, Nironte 
345; Brophy v. Eel hae 67 P. 312, 26 
Mont. 252; Davis v. organ, 47 P. 
793, 19 Mont. 141. 


Neb.—Bethel v. Pawnee County, 145 
N.W. 363, 95 Neb. 208; Poston vy. 
State, 119 N.W. 520, 83 Neb. 240. 


N.J.—State v. Murphy, 94 A. 640, 87 
N.J.Law 515; Donnelly v. State, 26 N. 
J.Law 463 [aft 26 N.J.Law 601]. 


N.Y.—Maher v. Buffalo, R. & P. Ry. 
Co., 216 N.Y.S. 629, 217 App.Div. 532; 
Ernst v. Estey Wire Works Co., 46 
N.Y.S. 918, 21 Misc. 68; Hartness v. 
Boyd, 5 Wend. 563. 


Okl.—Kennedy v. Supnick, 200 P. 
151, 82 Okl. 208, 28 A.L.R. 1520. 


Or.—Bank of Jordan Valley v. Dun- 
can, 209° P.7149,'105 Or. (1053) Dayton 
v. Fenno, 195 P. 154) 99 Or. 137; Gar- 
vin v. Western Cooperage Cox 184 - 
555, 94 Or. 487; Smith v. Bayer, 115 
‘Ps 148, 58 Or. 578; Durkheimer v. 
Copperopolis Copper Co., 104 P. 895, 


Pa.—Greenfield v. City of Philadel- 
phia, 127 A. 768, 282 Pa. 344; Dixon 
v. Minogue, 120 A. 664, 276 Pa, 562; 
Com. v. Fencez, 75 A. 19, 226 Pa. 114; 
Hughes v. Westmor eland Coal Co., 104 
Pa. 207; Monongahela Water Co. v. 
Stewartson, 96 Pa. 436; Mitchell v. 
Welch, 17 Pa. 339, 55 Am.D. 557; Cas- 
tor v. Bavington, 2 Watts & S. 505; 
Browne v. Molliston, 3 Whart. 129; 
Ellmaker v. Buckley, 16 Serg.&R. 72; 
Edmunds v. Philadelphia & Reading 
R.. Co., 75 Pa.Super. 176; Matthews 
v. Lilley Coal & Coke Co., 64 Pa.Super. 
24; Cramer v. Blooming Grove Mut. 
Fire MSVCor..3 Pa.Super. 276; Park- 
inson v. Parkinson, 61 Pa.Super. 279; 
Philadelphia & G. S. S. Co. v. Clark, 


59 Pa.Super. 415; Keystone Brewing 
Co. v. Varzaly, 39 Pa.Super. 155; 
Field v. Schuster, 26 Pa.Super. 82. 


S.D.—Novotny v. Danforth, 68 N. 
W. 749, 9 S.D. 301; Wendt v. Chicago, 
etc., R. Corot N.W. 226, 4 S.D. 476. 


Wash.—Brace v. Northern Pac. Ry. 
Co., 115 P. 841, 683 Wash. 417, 38 L. 
R.A.N.S. 12353" . Port Townsend v. 
Lewis, 75 P. 982, 34 Wash. 413; State 
v. Bailey, pk sy WAS Syl Wash. 89; 
Richardson v. Spangle, 6OLLP. 64; 22 
Wash. 14. 


Wis.—Parker vy. Kelly, 21 N.W. 539, 
61 Wis. 552. 


Can.—Morrison vy. Delorimier, 16 L. 
C.Jur. 137. 
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though it is no objection to the cross-examination of 
a plaintiff’s witness that it discloses facts tending to 
constitute a defense, where such facts relate direetly 
to matters about which he testified on his direct ex- 
Where plaintiff had to show freedom 
from contributory negligence as a prerequisite to 
recovery, it has been held that cross-examination was 
proper as to matters which he had failed to disclose 
in his direct examination showing him guilty of con- 
tributory negligence, not as a matter of defense, but 


amination.*§ 


as part of plaintiff’s case.*® 
English rule.®° 


ea oe Ven poliiin er OmuNess 
9. 
[a] Rule applied.—In a servant’s 


action for injury, it was held that on 
the issues defendant was not entitled, 
on cross-examination of plaintiff's 
witnesses, to put in evidence a rule 
that those not foremen should not 
direct other men or assume the re- 
sponsibility for their work. Wallace 
Vv. Chicago, M. & Pas: Ry.Co:, 157 PB. 
955, 52 Mont. 345. 


[b] Discretion of trial court.— 
Where both sides of a case are found- 
ed in part on the same or cognate 
facts, it is impossible to adhere 
strictly to the general rule that a 
cross-examination will be allowed as 
to the facts elicited on the direct, 
without violating the rule that a par- 
ty who has not yet opened his own 
case cannot be allowed to introduce 
it by a cross-examination of the wit- 
ness of his adversary, and in such 
case the application of the rule must 
be left to the discretion of the judge, 
whose rulings will not be reviewed. 
Thornton v. Hook, 36 Cal. 223. 


[ec] Fraud and conspiracy.—A de- 
fense of fraud and conspiracy is an 
affirmative one, which defendant is 
not entitled to establish on cross-ex- 
amination of plaintiff's witnesses. 
Davis v. Morgan, 47 P. 793, 19 Mout, 
141. 


[d] Criminal prosecution.—(1) 
ae rule that the right to cross-ex- 
amine a witness is confined to mat- 
ters brought out in his direct exam- 
ination obtains in a criminal prosecu- 
tion the same as in a civil action, and 
a defendant in such prosecution will 
not be permitted to prove matters of 
defense on the cross-examination of 
a witness for the state, where such 
matters are not brought out or sug- 
gested by the direct examination. 
State v. Smailes, 5 P.(2d) 540, 51 Ida- 
ho 321; Poston v. State, 119 N.W. 520, 
83 Neb. 240. (2) Buta conviction will 
not be reversed for exclusion of cer- 
tain questions on cross-examination 
of a witness for the commonwealth, 
where the object was to develop de- 
fendant’s own case and related to 
nothing that the witness had testified 
to in chief. Commonwealth vy. Fencez, 
75 A, 19) 226 Pa. 114. 


[e] Mitigation of damages.—Mat- 
ters in mitigation of damages cannot 
be introduced for the first time on 
cross-examination of Pere wit- 

oO. 


nesses. Cincinnati, etc Vv. 
Lutes, 11 N.E. 789, 14 N.B. 706, 112 
Ind. 276. 


[f] Plaintiff cannot bring out his 
rebuttal on cross-examination of de- 
fendant’s witness. Helfrich v. Stem, 
17 Pa. 143; Com. v. Hyde, 39 Pa.Super. 
261. 


In the jurisdictions following the 
English rule, if the question asked on cross-examina- 
tion is within the scope of the direct examination, it 
is not objectionable because it tends to establish a 
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tiff’s 
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defense to the action.51 In some of the jurisdictions 
following this rule it is held that the rule is limited 
to the extent that a party cannot, before the time of 
opening his own case, introduce his distinet ground 
of defense or avoidance, by the cross-examination of 
his adversary’s witnesses.°? 
it is held that a defendant may, if he can, make out 
his whole defense in the cross-examination of plain- 
witnesses.°° 
discretionary with the trial court either to permft 


fn other jurisdictions 


According to some authority it is 


matters of defense to be raised on eross-examination 


[g] Defense not pleaded.—A de- 
fendant cannot cross-examine a wit- 
ness on matters not brought up in di- 
rect examination which tend to estab- 
lish a defense which defendant did 
not plead. Livingston Nat. Bank v. 
Miller, 154 Ill.App. 104. 


[h] Books of defendant.—While 
the books of defendant may be proper 
and competent evidence for the pur- 
pose of rebutting the testimony of 
plaintiff, if offered at the present 
time, they cannot be given in evi- 
dence, on the cross-examination of 
plaintiff, as a part of such cross-exam- 


ination. Peru Coal Co. v. Merrick, 
veoh ABR, al sheye 
[i] Threats.—(1) A defendant may 


not, on the cross-examination of a 
state’s witness, elicit that deceased 
made threats against defendant when 
the matter sought to be elicited is in 
no manner connected with his direct 
examination. Cook v. State, 258 S.W. 
136, 162 Ark. 205; State v. Le Duc, 
300, PP. 919,89 Mont. 545.) (2)-Testi- 
mony, in a prosecution for murder, 
that defendant made a threat against 
deceased, who was not at such time 
present, does not justify cross-exami- 
nation as to when defendant and de- 
ceased had a quarrel in the witness’ 
saloon, that clearly relating to a dif- 
ferent occasion from that referred to 
in direct examination. State v. Byrd, 
111 P. 407, 41 Mont. 585. (8) In a 
prosecution for homicide, a question 
concerning statements made by a 
brother of deceased, indicating hostil- 
ity toward defendant, was held prop- 
er cross-examination of the brother, 
who had contradicted the testimony of 
defendant as to threats made by de- 
ceased. State v. Whitworth, 133 P. 
364, 47 Mont. 424. 


48. U.S.—Garlich v. Northern Pac. 
RCO; ol ebew oo One C.AL aos mReSse 
urrection Gold Min. COV. Fortune 
one Min. ©o.,7 1299 E668) %64> CiCee, 


Cal.—Jackson yv. Feather River, etc., 
Water Co., 14 Cal. 18; Brown v. Chev- 
rolet Motor Co. of California, Li Ome: 
697, 39 Cal.App. 738. 


Ind.—Dayton v. Hall, 8 Blackf. 556. 
N.D.—Hogen v. Klabo, 100 N.W. 
847, 138 N.D. 319. 


Pa.—Sullivan v. New York, etc., R. 
Co., 34 A. 798, 175 Pa. 361; McNeal v. 
Pittsburgh, etc., 135, (Ole, 18 A. 1026, 
131 Pa, 184. 


Wis.—Washburn v. rer SAE, ete., R. 
Co., 54 N.W. 504, 84 Wis. 251 


coe aa oe v. Delorimier, 16 L. 
CeIUBe mio 


[a] ie, applied.—W here plaintife 
set up his right to property by virtue 


before defendant has opened his ease, or to restrict 
such examination until after that time.>* 
been held that a plaintiff on the cross-examination of 
a witness cannot give such evidence as should have 


It has also 


of a conveyance, which was shown to 
be a mortgage, defendant might show 
on cross-examination that the mort- 
gage had been satisfied. Chenery v. 
Palmer, 5 Cal. 131. 


49. Albrecht v. Erie City, 
P53 265 ueas45s- 


[a] Mlustration.—In an action for 
injury from falling on an icy side- 
walk in a city by one who had for 
three years lived on the street only 
a block from where he fell, questions 
on cross-examination as to how he had 
gone to the point of the accident and 
how long he had been in the habit of 
traveling over the street, intended to 
show not only his familiarity with the 
Sidewalk, but his actual knowledge of 
its condition on the day he fell, al- 
though not covered by his direct ex- 
amination, were proper, not as a mat- 
ter of defense, but as a part of plain- 
tiff’s case relieving defendant of mak- 
ing any defense, and because any evi- 
dence showing his contributory neg- 
ligence not developed on direct ex- 
amination might be so shown. Al- 
brecht v. Brie City, 109 A. 153, 265 
Pa. 453 


50. Rule stated see supra § 821. 


51. Security Ben. Ass’n v. Small, 
272 P. 647, 34 Ariz. 458. 


52. Ellis v. First Nat. Bank, 172 P. 
281, 19 Ariz. 464; State v. Lewis, 37 
S.W. 806, 136 Mo. 84; Sain v. Baker, 
38 S.E. 858, 128 N.C. 256; Smith v. 
State, 180 N.E. 695, 125 Ohio St. 137; 
Pomfrey v. Prudential Ins. Co., 16 
Ohio App. 75; Circleville v. Sohn, 20 
Ohio Cir.Ct. 368, 11 Ohio Cir.Deec. 193. 
See Brown'v. State, 28 Ga. 199 (hold- 
ing, where the state called the witness 
and propounded but a single question 
which was not answered because of 
defendant’s objection, that defendant 
could not at that time cross-examine 
the witness as to matters of defense). 


[a] Insanity.—A “defendant charg- 
ed with murder cannot prove her in- 
sanity by cross-examining a witness 
in chief for the state, such defense 
being an affirmative one, in the nature 
of a confession and avoidance. State 
v. Lewis, 37 S.W. 806, 136 Mo. 84. 


[b] Avoidance.—A defense by way 
of avoidance may not be introduced 
by defendant on cross-examination. 


109 A. 


Pomfrey v. Prudential Ins. Co., 16 
Ohio App. 
{c] Codefendant called by plain- 


tiff cannot be cross-examined by oth- 
er defendants as to matters of defense 
not raised by his direct evidence. 
Bell v. Chambers, 38 Ala. 660. 


53. Willoughby v. Northeastern 
Ry: Co,, 11 Sea S89 so PS! Cara Or 


54 Burke y. Miller, 7% Cush. 
(Mass.) 547. 


For later cases, developments and changes inthe law see Annotations, same title and section number. 
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been produced to establish his cause of action.*° 


[§ 828] f. Cross-Examination of Particular Wit- 
nesses*>°—(1) Party to Civil Action—(a) Party 
Testifying in Own Behalf—aa. In General. 
erable latitude is ordinarily allowable in the cross- 
examination of a party to a civil action or proceeding 
who offers himself as a witness in his own behalf,°? 
and the examination may take a wider range than 
would be permissible if the witness were not a par- 
ty,®°’ its limits being largely for the court, in the 
exercise of a sound discretion, to determine.°®® 
broadly speaking, and subject to the rule, where it is 
applied, that the cross-examination must be restrict- 


55. Rucker v. Eddings, 7 Mo. 115: 


56. liability of party offering self 
as witness to cross-examination see 


supra § 780. 


57. U.S.—Miller v. Continental 
Shipbuilding Cbrporation, 265 F. 158; 
Kawin & Co. v. American Colortype 
Coy243) BPs 74456 CCAS 87: 


Ala.—Cairnes v. Hillman Drug Co., 
108 So. 362, 214 Ala. 545. 


Cal.—In re Strong’s Estate, 156 P. 
1026, 172 Cal. 441. 


Fla.—Williams v. Bailey, 67 So. 877, 
69 Fla. 225. 


Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150; Just v. Idaho Canal 
& Improvement Co., 102 P. 381, 16 
Idaho 639, 133 Am.S.R. 140. 


Ill.—Chicago Union Traction Co. v. 
Miller, 72 N.E. 25, 212 Ill. 49; Strohm 
v. Hayes, 70 Ill. 41; Green vy. Jen- 
nings, 184 I1l.App. 340. 

Iowa.—Albaugh v. Shrope, 196 N.W. 
743, 197 Iowa 844; Allen v. Travelers’ 
Protective Ass’n of America, 143 N.W. 
574, 163 Iowa 217, 48 L.R.A.N.S. 6005¢ 


Kan.—Tawzer v. McAdams, 7 P. 
(2d) 516, 1384 Kan. 596. 

Mass.—Freeman y. Freeman, 130 N. 
Hy 220.) 238) Mass 1502 Phillips: v- 
Chase, 87 N.E. 755, 201 Mass. 444, 131 
Am.S.R. 406. See Commonwealth v. 
Gettigan, 148 N.E. 113, 252 Mass. 450 
(dictum). 

Mich.—In re Klink’s Estate, 178 N. 
W. 14, 210 Mich. 614; Silverstone v. 
London Assur. Corporation, 142 N.W. 
776, 176 Mich. 525. 

Minn.—Zeglin v. Tetzlaff, 178 N.W. 
954, 146 Minn. 397; Moehlenbrock v. 
Parke, Davis & Co., 169 N.W. 541, 141 
Minn. 154; Torgerson v. Crookston 
Lumber Co., 144 N.W. 154, 123 Minn. 
476. 


Mo.—Farmers’, etc., Bank v. Rich- 
ards, 95 S.W. 290, 119 Mo.App. 18. 


Neb.—Bennett v. McDonald, 72 N.W. 
268, 52 Neb. 278. 


Or.—Richey v. Robertson, 169 P. 
99, 86 Or.. 525. 
Tex.—Page v. Thomas, (Civ.App.) 


47 S.W.(2d) 894; Jaffe v. Deckard, 
(Civ.App.) 261 S.W. 390. 


Vt.—Shores vy. Simanton, 130 A. 697, 
99 Vt..191: 


Wis.—Ward v. Thompson, 131 N.W. 
1006, 146 Wis. 376. 


Alta.—McLean v. Merchants Bank, 


9 Alta.L. 471, 27 Dom.L.R. 156, 34 
West L.R. 81. 
And see cases infra this note; and 


notes 58, 59. 

[a] Where party is principal wit- 
ness, and the determination of the 
main issue in the case depends large- 
ly upon the credence accorded to his 


, 


WITNESSES 


Consid- 


mus.*3 


So, 


testimony, the adverse party is en- 
titled to make a searching cross-ex- 
amination, and the fullest inquiry 
should be permitted, extending to col- 
lateral matters which may ‘throw 
light on the matters at issue. Tawzer 
v. McAdams, 7 P.(2d) 516, 134 Kan. 
596; Zeglin v. Tetzlaff, 178 N.W. 954, 
146 Minn. 397. 


{b] Stockholder of corporation 
which is party.—The rule that wide 
latitude is permissible in the cross- 
examination of a party has been ap- 
plied to the cross-examination of a 
stockholder of a corporation which is 
a party to the action. Kawin & Co. v. 
American Colortype Co., 243 F. 317, 
156) CiCPAR OT. 


Rule that cross-examination of ad- 
verse party should not be abridged 
see supra § 782. 


58. U.S.—Alderman v. U. S., 31 F. 
(2d) 499 [cert den 49 S.Ct. 515, 279 U. 
S. 869, 73 L.Ed. 1006]. 


Cal.—Taggart v. Bosch, 48 P. 1092. 


D.C.—Jansson vy. Larsson, 30 App. 
D.C.1208. 


Idaho.—Johnson vy. Richards, 
P. 507, 50 Idaho 150. 


N.D.—Schwoebel v. Fugina, 104 N. 
W. 848, 14 N.D. 375. 


Wis.—Winn y. Itzel, 103 N.W. 220, 
125 Wis. 19. 


59. See infra § 837. 


60. Limitation of party’s cross- 
examination to scope of direct exam- 
ination see supra §§ 822, 823. 


61. U.S.—Cross v. Ramdullah, 274 
FE. 762 [cert den 42 S.Ct. 96, 257 U. 
S. 655, 66 L.Ed. 419]. 


Ala.—McCart v. Smith, 77 So. 967, 
16 Ala.App. 387; Cobb v. Hand, 68 So. 
541,12 Ala.App. 461. 


Ga.—Taunton v. Taylor, 
511, 37 Ga.App. 695. 


Mich.—Olshove v. Pere Marquette 
R. Co., 248 N.W. 906, 263 Mich. 579. 


N.Y.—Hoberg v. Sofranscy, 217 N.Y. 
S. 97, 217 App.Div. 546. 


N.C.—Chamberlain v. Dunn, 100 S. 
EK. 250, 178 N.C. 655; Arndt v. Jeffer- 
son Standard Life Ins. Co., 97 S.E. 
631. LI6eN. 6.7652: 


Or.—Horn vy. Elgin Warehouse Co., 
LOOM 51 96. Orw403; 
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141 S.E. 


Tex.—Blumrosen v. Burke, (Civ. 
ADD)” SiS. Wa (Za) 107.0; 
Utah.—Smith vy. Sheffield, 197 P. 


605, 58 Utah 77. 


Vt.—Merrihew v. Goodspeed, 147 A. 
346, 102 Vt. 206, 66 A.L.R. 1109. 


Wash.—Curtis Studio of Seattle v. 
Lennes, 208 P. 79, 121 Wash. 32. 


Wis.—Sprague v. State, 206 N.W. 
69, 188 Wis. 432. 


*By EUSTACE W. TOMLINSON (§§ 828-834). 


[70 C.J.] 669 


ed in scope to that of the direct examination,*®® the 
party may be cross-examined as to any matter rele- 
vant or material to the issues in the case,®* or any 
matter bearing upon the testimony given by him on 
direct examination,®? and may be asked questions 
tending to test or impeach®* his accuracy,®* correct- 
ness,°> understanding,®* recollection,®? and means of 
judging,®*® and the reasonableness and probability 
of his testimony,®® or the bona fides of the action*® 
or defense,71 or to demonstrate his bias’? or ani- 
The cross-examination ordinarily should not, 
however, be allowed to extend to matters which are 
collateral, irrelevant, or immaterial, and throw no 
light on the issues,7* especially where they are cal- 


See Richey v. State Bank of Lath- 
am, 200 Ill.App. 624; Weary v. Winton 
Motor Car Co., 198 Ill.App. 379. 


62. Cal.—Butters v. Brawley Star, 
191 P. 987, 48 Cal.App. 57; Doudell v. 
Shoo, 129 P. 478, 20 Cal.App. 424. 


Conn.—Fine v. Moomjian, 158 A. 
241, 114 Conn. 226. 


Ind.—Louisville & N. R. & Lighting 
Co. v. Beck, 145 N.H. 886, 147 N.EL 
776, 196 Ind. 238; Bush v. State, 128 
N.E. 443, 189 Ind. 467. 


Iowa.—Glassman v. Chicago, R. I. & 
P. Ry. Co., 147 N.W. 757, 166 Towa 
254; Markley v. Western Union Tele- 
graph Co., 132 N.W. 87, 151 Lowa 612. 


Mass.—Freeman v. Freeman, 130 
N.H. 220, 238 Mass. 150. 


N.Y.—Whipple v. Farrelly, 121 N.Y. 
S. 117, 136 App.Div. 587. 


Or.—Sylvis v. Hays, 6 P.(2d) 1098, 
138 Or. 418; Taggart v. Hunter, 150 
PP.) 138; T8. Or. °139. [rev on. ‘other 
grounds 152 Py 871-73 Or.’ 289; Ann: 
Cas.1918A 128]. 


Va.—Lawson v. Hobbs, 91 S.E. 750, 
120 Va. 690. 


63. Impeachment of witnesses in 
general see infra §§ 914-1379. 


64 Glassman v. Chicago, R. I. & P. 
Ry. Co., 147 N.W. 757, 166 Iowa 254; 
Freeman vy. Freeman, 130 N.E. 220, 
238 Mass. 150. 


65. South Brilliant Coal Co. v. Mc- 
Collum, 76 So. 901, 200 Ala. 543. 


66. Freeman v. Freeman, 130 N.B. 
220, 238 Mass. 150. 


67. Stearnes v. Edmonds, 66 So. 
714, 189 Ala. 487; Hirsch v. Butler, 
164 N.W. 745, 181 Iowa 345. 


68. Freeman v. Freeman, 130 N.E. 
220, 238 Mass. 150; Chenoweth v. 
Sutherland, 124 S.W. 1055, 141 Mo. 
App. 272: 


69, Miller v. Radke, 202 N.W. 821, 
162 Minn. 202; Dutchburn v. Dutch- 
burn, 115.A. 228, 95 Vt. 417. 


70. Walters v. Evick, 268 P. 1061, 
93 Cal.App. 1; Dodge v. Northern 
HectuicuRy.1CO. e183 eb eplel ol, eo oes 
App. 239; B. Marx & Son y. King, 
144 N.W. 553, 177 Mich. 662; Daven- 
port v. Patteson, 118 A. 708, 98 N.J. 
Law 65. 


71. Freeman v. Freeman, 130 N.E. 
220, 288 Mass. 158. 


72. EKreeman vy. Freeman, supra. 
_ Bias of party testifying as witness 
in general see infra § 1145. 

73. Nolan v. Glynn, 142 N.W. 1029, 
163 Iowa 146, Ann.Cas.1916C 559. 


74, U.S.—American Goal Co. of Al- 
legany County v. De Wese, 30 F. (2d) 
349; Farmers’ Fertilizer Co. v. Lillie, 
18 F.(2d) 197%, 52 A.L.R. 552; Titus- 
ville Fruit & Farm Lands Co. v. Por- 
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culated to prejudice the party testifying in the eyes 
of the jury;7® and where the relevancy of a ques- 
tion asked him on cross-examination is not made to 
appear, the admission or exclusion of the evidence is 
On the ecross-exami- 
nation of a defendant who has pleaded the statute of 
limitations, plaintiff has no right to ask questions at- 


in the discretion of the court.7® 


ter, 249 F. 442, 162 C.C.A. 8. 


Ala.—Gay & Bruce v. W. B. Smith 
& Sons, 114 So. 468, 217 Ala. 33; 
Harvey v. Bodman, 103 So. 569, 212 
Ala. 503; Bradford v. Buttram, 88 
So. 829, 205 Ala. 599; Hmpire Im- 
provement Co. v. Lynch, 62 So. 16, 
181 Ala. 473; Brown v. Holcomb, 129 
So. 791, 24 Ala.App. 31; Aizenshtat v. 
Thomason, 123 So. 275, 23 Ala.App. 
258; Mullins-Lambert Gin Co. vy. 
Reneau, 122 So. 467, 23 Ala.App. 20 
[cert den 122 So. 469, 219 Ala. 484]; 
Ashiey “ve Hill; 110 So: 597; 21 ~Ada. 
App. 603. 


Ark.—Dyke Bros. vy. Stokes, 272 S. 
W. 663, 168 Ark. 943; McNeal v. Mil- 
Jar 2200S SW. 62." 143 Ark. 9253). 


Cal.—Ellsworth v. Palmtag, 143 P. 
602, 168 Cal. 360; Kimball v. Northern 
PMlectrie’ Co.) 113'P. 156;.159+ Cal. 225: 
Southern California Music Co. v. 
Labes, 288 P. 1096, 106 Cal.App. 255; 
Kroll v. Rasin, 273 P. 820, 96 Cal.App. 
84; Estes v. Hotchkiss, 218 P. 605, 
63 Cal.App. 284; Kessler v. Young, 
214 P. 665, 61 Cal.App. 41. 


Conn.—Ezzo v. Geremiah, 142 A. 
461, 107 Conn. 670. : 


Del.—Reeder v. Jones, 65 A. 571, 
22 Del. 66. 


D.C.—Berry v. Littlefield Alvord & 
Co., 54 App.D.C. 195, 296 F. 285; Wash- 
ington & O. D. Ry. Co. v. Smith, 53 
App.D.C. 184, 289 F. 582;:.Jansson v. 
Larsson, 30 App.D.C. 208. 


Ga.—Peterson v. Wilbanks, 137 S.E. 
69, 163 Ga. 742; Ethridge vy. Hobbs, 
SoH ols in (Gan pol. 


Idaho.—Quillin v. Colquhoun, 
P. 740, 42 Idaho 522; Page v. Savage, 
246-P. 304, 42 “Tdaho 458:' Just. v. 
Idaho Canal & Improvement Co., 102 
P. 381, 16 Idaho 639, 133 Am.S.R. 140. 


Re ae ae v. Morissey, 6 I1l.App. 


Ind.—Salvation Army v. Ellerbush, 
161 N.E. 638, 87 Ind.App. 682. 


Iowa.—Dille v. Longwell, 197 N.W. 
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439, 198 Iowa 540; Critanovich v. 
Bromberg, 151 N.W. 10738, 169 Iowa 
736, Ann.Cas.1917B 309; Becker v. 


Incorporated Town of Churdan, 157 N. 
W. 221, 175 Iowa 159; Beans v. Den- 
ny, 117 N.W. 1091, 141 Iowa 52; Gib- 
son v. Seney, 116 N.W. 325, 138 Iowa 
883; Allen v. Kirk, 47 N.W. 906, 81 
Iowa 658; Walthelm v. Artz, 31 N.W. 
953, 70 Iowa 609; Cobleigh v. Mc- 
Bride, 45 Iowa 116; Converse v. War- 
ren, 4 Iowa 158. 


Ky.—Morris v. Bolt, 53 S.W.(2d) 
337, 245 Ky. 169; Alexander v. Cin- 
einnati, INSUO eae ib athe k©O., 12 0a: 
W. 14, 202 Ky. 475; Louisville Ry. Co. 
v. Frick, 165 S:W. 649, 158 Ky. 450. 


La.—Kirschman v. Powell, (App.) 
145 So. 561. 


Me.—Davis v. Tobin, 163 A. 780, 131 
Me. 426. 


Md.—Woodward v. Dudley A. Tyng 
& Co., 91 A. 166, 123 Md. 98. 


Mass.—Tourtellotte v. Saulnier, 166 
N.E. 879, 267*Mass. 361; Matthews v. 
New York’ Cent. & H.R. RivCo., 120 
INGHeeLoo, zed) Mass. V0. .kKoamin  “y. 
Fine, 118 N.H. 187, 229 Mass. 75, 8 
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A.L.R. 1161; Hastman v. Boston Ele- 
vated Ry. Co., 86 N.E. 793, 200 Mass. 
412; Norton vy. Griffin, 35 N.E. 462, 
160 Mass. 236. 


Mich.—Merritt v. Westerman, 147 
N.W. 483, 180 Mich. 449; Curren v. 
Ampersee, 56 N.W. 87, 96 Mich. 553; 
Denman v. Johnston, 48 N.W. 565, 
85 Mich. 387; Lamb v. Henderson, 29 
N.W. 732, 63 Mich. 302. 


Minn.—Wolf, Habein & Co. v. Map- 
son, 178 N.W. 318, 146 Minn. 174. 


Mo.—Bell v. Jamison, 14 S.W. 714, 
102 Mo. 71; Tutie v. Kennedy, (App.) 
272 S.W. 117; Marshall v. Brown, 224 
S.W. 138, 205 Mo:App. 390; Gore v. 
Brockman, 119 S.W. 1082, 188 Mo.App. 
231, 


Mont.—Lister v. Donlan, 281 P. 348, 
85 Mont. 571, 72; A. Lu. dT, 


Fon Ee Rene: 127 N.W. 
901, 87 Neb. 508. 


N.H.—Jacobs v. Croydon, 27 A. 122, 
Gia INGE bik: 


N.J.—Lomaschinsky v. April, 134 A. 
896, 101 N.J.Law 561; Stefanacci v. 
Bordens Farms Products Co., 125 A. 
129,100 N.J.Law 160; Rolfe v. Finger- 
hut, 121 A. 85, 98 N.J.Law 894; Bing- 
ham v. Schindel, 105 A. 727, 92 N.J. 
Law 502; Mesgleski v. Public Service 
Co-ordinated Transport, 160 A. 321, 10 
N.J.Mise. 766; Simone v. Frobisher, 
152 A. 669, 9 N.J.Mise. 30; Manhattan 
Upholstering Co. v. Epstein, 140 A. 
30, 6 N.J.Mise. 1038; _Poniatowski v. 
Camac,.130. A. 15, 3 N.J.Mise. 755, 


N.Y.—Palmer v. Matthews, 56 N.E. 
501, 162 N.Y. 100; Ellarson v. Ellar- 
son, 190 N.Y.S. 6, 198 App.Div. 103; 
Veeldorano v. Union Ry. Co. of New 
York iCity, "1738 NGY.S5 576) 189 App: 
Div. 238;. National Supply’ Co. {vi 
Jebb, 127 N.Y.S. 52, 142 App.Div. 256; 
Sugar v. Silverman, 173 N.Y.S. 182, 
105 Misc. 293; Bass v. Williamsburgh 
City’ Fire’ Ins. Co., 156" NYS. 623, 93 
Mise. 8; Avery v. Mattice, 9 N.Y.S. 
166 Lafiesio Ney W152, 432) Nay. 600]: 
Kane v. Troy, 1 N.Y.S. 536 [aff 23 N.B. 
1148, 119 N.Y. 640]; Jaeger v. Koenig, 
62 N.Y.S. 8038, 30 Misc. 580. 


N.C.—Grubbs v. Stevenson, 19 S.E. 
643, 114 N.C. 277. 


Ohio.—Ford y. Holden, 4 Ohio Dec. 
(Reprint) 364, 2 Clev.L.Rep. 33; B. H. 
Beues & Son v. Cowie, 27 Ohio Cir. 


Okl.—Stimpert v. Benson & Son, 244 
Pp. 227118 OK 165. 


Or.— Stanfield v. Arnwine, 
559, 102 Or. 289; Reimers v. 
GAS Paro Dig See Ol. oo. 


Pa.—Righter v. Parry, 109 A. 917, 


202) Pe. 
Brennan, 


266, Pa. 373; ~Littieri y. Freda, 88 A. 
82, 241 Pa. 21; Lafferty’s Hstate, 4 
Pa.Dist. 90. 


S.C.—Craig Milling Co. v.. Cromer, 
67 Ssh). 289), (85 .S'C.9350, 


Tex.—Cheek v. Herndon, 17 S.W. 
763, 82 Tex. 146; BEllerd v. Murray, 
(Civ.App.) 247 S.W. 631; Hester v. 
Shuster, (Civ.App.) 234 S.W. 713; 
Hall v. Hayter, (Civ.App.) 209 S.W. 
436; Southern Traction Co. v. Dillon, 
(Civ.App.) 199 S.W. 698 [error refus- 
ed]; Gilmore vy. Brown, (Civ.App.) 


) ee 
a 
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tempting to persuade him to withdraw such plea.*? 


Further particulars or full disclosure. 
has referred in his direct examination to a partieular 
matter or transaction, a party may be required, on 
cross-examination, to give further particulars about 
it,” or to disclose the entire transaction,‘® even 


Where he 


150 S.W. 964; Stuart v. Calahan, (Civ. 
App.) 142 S.W. 60; Austin, etc., R. Co. 
v. Cluck, (Civ.App.) 73 S.W. 569 [rev 
on other grounds 77 S.W. 4038, 97 Tex. 
172, 64 L.R.A. 494, 104 Am.S.R. 863]. 


Vt.—Rudd v. Rounds, 25 A. 438, 64 
Vt. 4382; Harvey v. Brouilette, 17 A. 
722, 61 Vt. 525. 


Wash.—Community State Bank vy. 
Day, 219 P. 43, 126 Wash. 687; Knight 
V., Hibler—213 BP: @i5, 124 Wash. 82% 
Hitt Fireworks Co. v. Scandinavian 
American Bank of Tacoma, 209 P. 680, 
121 Wash. 261; Clukey v. Seattle Elec- 
tric Co., 67 P. 379, 27 Wash. 70. 


Wis.—Walker v. Pornush, 238 N.W. 
859, 206 Wis. 45; Bradley v. Harper, 
180 N.W. 130, 173 Wis. 103; Wurde- 
mann v. Barnes, 66 N.W. 111, 92 Wis. 
206; Morawetz v. McGovern, 32 N.W. 
290, 68 Wis. 312. 


Collateral matters inconsistent with 
testimony or pleadings see infra text 
and notes 84-93. 


Cross-examination as to collateral, 
irrelevant, or immaterial matters in 
general see supra § 909. c 


75. Towa.—Critanovich v. Brom- 
berg, 151. N.W. 1073, 169 Iowa 736, 
Ann.Cas.1917B 309. 


Ky.—Alexander y. Cincinnati, N. O. 
Teka P. R. Co. 260 S.W. 14, 202 Ky. 
oO. 


Minn.—Wright v. Avenson, 218 N. 
W. 453, 174 Minn. 97; Wolf, Habein 
& Co. v. Mapson, 178 N.W. 318, 146 
Minn. 174. 


Mo.—-Marshall y. 
13, 205 Mo.App. 390. 


N.Y.—National Supply Co. v. Jebb, 
127 N.Y.S. 52, 142 App.Div. 256; Bass 
v. Williamsburgh City Fire Ins. Co., 
156 N.Y.S. 623, 93 Misc. 8. 


Tex.—Gilmore v. Brown, (Civ.App.) 
150 S.W. 964; Stuart v. Calahan, (Civ. 
App.) 142 S.W. 60. 


“Wis.—Bradley v. Harper, 180 N.W. 
130,173 Wis. 103. 


Questions asked for improper pur- 
poses in general see supra § 710. 


76. First Nat. Bank v. Groves, 168 
N.E. 785, 269 Mass. 161; Thompson v. 
Thompson, 247 P. 545, 49 Nev. 375, 47 
A.L.R. 569. 


77. Holmes Bros. v. Deer, 70 So. 
826, 110 Miss. 651. 


78. %I11.—Schleuter Vv. 
Bros. & Co., 169 Ill.App. 386. 


Neb.—Colman v. Loeper, 143 N.W. 
295, 94 Neb. 270. 


N.Y.—Choate v. Beebee, 115 N.Y.S. 
1025, 131 App.Div. 535 [mod on other 
Sree 120 N.Y.S. 1117, 186 App.Div: 


Pa.—Clark v. Butler Junction Coal 
Co., 102 A. 952, 259.Pa. 262. 


Tex.—Cresson vt Wortham-Carter 
Pub. Co., (Civ.App.) 248 S.W. 1077. 


Vt.—Bradley v. Kelley, 168 A. 554. 


Further particulars generally see 
supra § 803. 


79. Floyd v. Pugh, 77 So. 328, 201 
Ala. 29. 


Brown, 224 S.W. 


Sherman 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though it is derogatory to him;*° and where he has 
testified to part of a conversation he may be required 
to give the whole thereof.81| Where a party, on eross- 
examination, discloses a new fact relevant to a mat- 
ter concerning which he has theretofore testified, he 
may properly be asked why he did not mention it on 
his prior examination. ®? 


Overcoming unfavorable inference from testimony. 
A party may properly be cross-exarained to bring out 
matter tending to overcome or rebut an impression or 
inference, resulting from the testimony given by him 
on direet examination, which is unfavorable to the 
cross-examining party.®* 


Matters inconsistent with testimony or plead- 
ings.’ The party may be cross-examined to bring 
out matters, even though they are collateral, which 
are inconsistent with the testimony given by him on 
his direct examination,®® or with the matter alleged 
in his pleadings,*® or which tend to show its im- 
probability,** or to show the reasonableness of the 
examining party’s contentions,®* or to contradict the 
evidence of a witness testifying in his behalf ;8® and 
it may be shown by him that he testified differently 
at another or former trial or hearing,®°® although it 
has been held not proper to ask him whether the tes- 
timony then given was untrue.®! Similarly, it is 
proper to call for explanations of inconsistencies or 
discrepancies between a party’s pleadings and his 
evidence on direct examination;®? but it has been 
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held not to be permissible to bring out discrepancies 
between his testimony and the contents of a notice 
filed by him.°’ 


Opinion or state of mind. A party should not be 
cross-examined as to his opinion or state of mind 
with respect to an issue in the ease;°* and he should 
not be required to express an opinion as to the truth 
or falsity of testimony contradicting him,®® or be 
asked whether answers given by him to interroga- 
tories theretofore propounded by the cross-examining 
party are true,®® questions of truth and falsity be- 
ing for the jury to determine.®? 


Right claimed by plaintiff. Plaintiff in an action 
may, on cross-examination, be required to state defi- 
nitely what he claims to be his right under the state 
of facts disclosed by his pleadings and evidence.®® 


Fraud or false representations.°® Where fraud is 
the issue, great latitude should be allowed the party 
undertaking to establish the fraud in the cross-exam- 
ination of the party charged with the fraud. A par- 
ty charged with having made false representations 
may be cross-examined as to facts contrary to, or 
inconsistent with, the representations; and, on the 
other hand, a party who charges that false represen- 
tations were made by his adversary may be cross- 
examined about them. 


Writings.* A party should not ordinarily be 
cross-examined about a writing which has been ex- 


Entire transaction generally see su- 
pra § 802. 


80. Mtynarezyk v. Zyskowski, 157 
N.W. 566, 191 Mich. 213. 


81. First State Bank of Riverside 
v. Tobin, 215 N.W. 767, 204 Iowa 456; 
Fielding v. Robertson, 126 S.E. 231, 
141 Va. 123. 


Entire conversation generally see 
supra § 802. 


82. Gardner v. Renton, 168 N.E. 
802, 269 Mass. 246. 


83. Bridgeforth y. Sharpe, 124 So. 
416, 220 Ala. 188. 


8&4. Impeachment of witness hy 
proof of inconsistent or contradictory 
matters see infra §§ 1219-1339. 


85. U.S.—International HarveS’ter 
Co. ve Voboril; 187° F978; £10 .C.C..A. 
811; California Fruit Canners’ Ass’n 
v. Lilly, 184 F. 570, 106 C.C.A. 550. 


Ala.—Navco Hardwood Co. y. Becks, 
134 So. 4, 222 Ala. 631; Long-Lewis 
Hardware Co. v. Hwing, 62 So. 341, 8 
Ala.App. 657. 


Cal.—Gjurich v. Fieg, 129 P. 464, 
164 (Gal. 429, -Ann.Cas.1916B. 111° 
Broderick v. Broderick, 181 P. 402, 40 
Cal.App. 550; Pedreira vy. Pedreira, 
164 P. 30, 32 Cal.App. 711. 


Ga.—Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123. 


Ind.—Harrod v. Bisson, 93 N.E. 
1098, 48 Ind.App. 549. 
Iowa.—Miller v. Jones, 159 N.W. 


671; 178 Iowa 168. 


Kan.—Barshfield vy. Vucklich, 197 P. 
205, 108 Kan. 761. 

Ky.—Morgan v. Lexington Herald 
Co., 128 S.W. 1064, 188 Ky. 637. 

Mass.—Kraus v. Whitcomb & Kav- 
ee ue Co., 134 N.E. 357, 240 Mass. 
595. 

Mich.—Cummings v. Detroit United 
Ry., 128 N.W. 206, 163 Mich. 304. 


Neb.—Phelps v. Bergers, 139 N.W. 
632, 92 Neb. 851. 


N.Y.—Hamilton v. Smith, 141 N.Y. 
Se Dake 


Beans tea v. Kapp, 50 Pa.Super. 
R.I.—Jodoin y. Archambault, 86 A. 
SOT; omer Ua oO. 


Tex.—Jaffe v. Deckard, 
261 S.W. 390; First Nat. Bank _v. 
Pearce, (Civ.App.) 126 S.W. 285; Pe- 
cos & N. T. Ry. Co. v. Coffman, 121 S. 
W. 218, 56 Tex.Civ.App. 472. 


Vt.—Richardson v. L. Baker & Sons, 
ThA. 151, 88 Vita 204) 


Wash.—Buckles v. Reynolds, 108 P. 
1072, 58 Wash. 485. 


86. Blanc v. Connor, 141 P. 217, 
167 Cal. 719; Penrose v. Canton Nat. 
Bank of Canton, 127 A. 852, 147 Md. 
200. 

87. Cal.—Rauer’s Law & Collection 
ea v. Harrell, 162 P. 125, 32 Cal.App. 
Be 


Conn.—Carrano v. Hutt, 105 A. 323, 
93 Conn. 106. 


Md.—Mills y. Pritchett, 150 A. 787, 
159 Md. 248. 

Mich.—Darling v. Haff, 
575, 175 Mich. 304. 


N.Y.—Stern v. Brettschneider, 180 
N.Y.S. 774, 110 Misc. 678. 


Vt.—Dubois v. Roby, 80 A. 150, 84 
Vt. 465. 


88. Moore v. Orr & Killcrease, 106 
So. 871, 214 Ala. 181. 


e9. Jones v. Journey, 56 So. 850, 2 
Ala.App. 488. 


90. Massey v. Pentecost, 90 So. 866, 


(Civ.App.) 


141 N.W. 


206 Ala. 411; Green v. Jennings, 184 
Tl. App. 340. 
91. Scott v. Dow, 127 N.W. 712, 


162 Mich. 636. 
92. Hare vy. Mahony, 14 N.Y.S. 81; 


Chellis v. Chapman, 7 N.Y.S. 78. 


93. Norman v. Corbley, 79 P. 1059, 
32 Mont. 195. 


94. Hodges v. Sanderson, 105 So. 
652, 213 Ala. 563; Green yv. Hoffarth, 
178 N.E. 828, 277 Mass. 508. 


95. Temple v. Duran, (Tex.Civ. 
App.) 121 S:W. 258. 
96. Vaughn v. Robbins, 149 N.E. 


677, 254 Mass. 35, 41 A.L.R. 1488. 
97. See cases supra notes 95, 96. 


98. Robbins v. Wynne, (Tex.Civ. 
App.) 28 S.W.(2d) 225 [rev on other 
tee a (Commn.App.) 44 S.W.(2d) 
piers Fraud generally see supra § 

1. Mann v. Darden, 54 So. 504, 171 
Ala. 142; Silverstone v. London As- 
sur. Corporation, 142 N.W. 776, 176 


Mich. 525; Littieri v. Freda, 88 A. 82, 
ann Pa. 21. And see cases infra this 
note. 


[a] Cross-examination held prop- 
er.—(1) Where fraud is alleged, the 
party alleging it may cross-examine 
his adversary to bring out facts show- 
ing that he was responsible for the 
acts which made the fraud possible 
(Fine v. Moomjian, 158 A. 241, 114 
Conn. 226), (2) and his knowledge that 
fraud would or might result there- 
from (Cross v. Ramdullah, 274 F. 762 
[cert den 42 S.Ct. 96, 257 U.S. 655, 66 
L.Ed. 419]). (38) A party alleged to 
have committed fraud may be cross- 
examined to bring out a conspiracy 
between him and others to commit the 
fraud. Milhim vy. Hawkeye Ins. Co., 
171 Ill.App. 262. 


2. Melita v. Globe & Rutgers Fire 
ips Co., 180 N.Y.S. 650, 190 App.Div. 


3. Fisher v. Brotherton, 255 P. 854, 
82 Cal.App. 532. 


nae’ Writings generally see supra § 
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eluded from evidence,® or withdrawn by the party 
who offered it;® but where, on his direct examina- 
tion, he has referred to a writing or testified concern- 
ing it, he may be cross-examined about it even though 
it is not in evidence,’ and, where an instrument in- 
troduced in evidence by a party is claimed by his 
adversary to have been part of a single transaction 
involving another instrument, he may be cross-exam- 
ined concerning the execution of such other.® 
examination of a party as to whether he has made 
changes in a writing in evidenee is permissible ;° and, 
where he has identified or offered purported records 
of a transaction, he may be cross-examined as to the 


5. Johnson vy. Johnson, (Mo.App.) 
56 S.W.(2d) 1069. 


6 Weintraub v. Soronow, 1 P.(2d) 
28, 115 Cal.App. 145. 


7. Craghill v. Ford, 16 P.(2d) 343, 
127 Cal.App. 661; Fine v. Moomjian, 
158 A. 241, 114 Conn. 226. 


8. Oregon Motor Co. v. Carter, 261 
BG691., 123 Or. 215. 


9. Hardegree v. Riley, 122 So. 814, 
219 Ala. 607. 


10. Glassman v. Chicago, R. I. & 
Noged Co., 147 N.W. 757, 166 Iowa 
ot. 


11. Jacobs Vv. 
(lowa) 218 N.W. 147. 


12. See supra text and notes 57-11. 
13. See supra §§ 792-827. 


14. U.S.—Miller_ v. Continental 
Shipbuilding Corporation, 265 F. 158; 
Hoagland v. Canfield, 160 F. 146. 


Ala.—Mitchell v. Birmingham News 
Com 137) Son4225) 228 Ala 56S.) or 
rance y. Wells, 122 So. 322, 219 Ala. 
384; Chandler v. Wilder, 110 So. 306, 
215 Ala. 209; Ham Turpentine Co. v. 
Mizell, 110 So. 372, 215 Ala. 143; Mor- 
ris v. Corona Coal Co., 109 So. 278, 215 
Ala. 47; Cairnes v. Hillman Drug Co., 
108 So. 362, 214 Ala. 545; Smith v. 
S. H. Kress & Co., 98 So. 378, 210 Ala. 
436; McCraw v. Lindsey, 95 So. 898, 
209 Ala. 214; McGeever v. O'Byrne, 
82 So. 508, 203 Ala. 266; Deal v. Hous- 
ton County. 78 So. 809, 201 Ala. 4381; 
Tennessee Coal, Iron & R. Co. v. King, 
ViGmeSone ose; 200) Ala. 6245" Central 
Foundry Co. v. Laird, 66 So. 571, 189 
Ala. 584; Snell v. Roach, 43 So. 189, 
150 Ala. 469; Couch v. Couch, 387 So. 
405, 141 Ala. 361; Marx v. Strauss, 9 
So. 818, 93 Ala. 453; Hale v. Helms, 81 
So. 840, 17 Ala.App. 62; Vaughn v. 
Vaughn, 81 So. 693, 17 Ala.App. 56; 
Weil v. Teabo, 70 So. 957, 14 Ala.App. 
575; Williams v. Lay, 63 So. 792, 9 
Ala.App. 373. 


Ark.—Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182 Ark. 232. 


Cal.Loeb v. Kimmerle, 9 P.(2d) 
199, 215 Cal. 148; Hatzakorzian_ v. 
Rucker-Fuller Desk Co., 239 P. 709, 
197 Cal. 82, 41 A.L.R. 1027; Tower v. 
Humboldt Transit Co., 169 P. 227, 176 


Vanderwicken, 


Cal. 602; Del Monte Ranch Dairy v. 
Bernardo, 164 P. 628, 174 Cal. 757; 


Reese v. Bell, 71 P. 87; McGraw v. 
Friend, etc., Lumber Co., 65 P. 1051, 
133 Cal. 589; Reese v. Bald Mountain 
Consol. Gold Min. Co., 65 P. 578, 133 
Cal. 285; Moran v. Abbey, 58 Cal. 163; 
Pacific Portland Cement Co. Consoli- 
dated v. Reinecke, 158 P. 1041, 30 Cal. 
App. 501; Quackenbush vy. Los An- 
geles Ry. Corporation, 151 P. 755, 28 
Cal.App. 173; Lanigan v. Neely, 89 P. 
441, 4 Cal.App. 760; Perrin v. Carbone, 
Syme. cee, Ll OalsApy, 200. 


Colo.—Johnson y. Spohr, 56 P. 63, 
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ing. 


Cross- 


12 Colo.App. 317. 


Conn.—Sachonchik v. Bartlett, 158 
A. 895, 114 Conn. 727; Hall v. Smed- 
Te ya ov eel ol AL Sidr, ete a@on ne plato 
Nichols v. New Britain, 60 A. 655, 77 
Conn. 695; Rowell v. Crothers, 52 A. 
818, 75 Conn. 124. 


Del.—Smith v. ‘Singles, 72 A. 977, 
22 Del. 544. 


D.C.—Ferry v. Henderson, 32 App. 
DiC 4g 


Ga.—Grassham v* Wardlaw, 161 S. 
E. 838, 174 Ga. 36; Mobley y. Chris- 
tian, 145 S.H. 103, 38 -Ga.App. 655; 
Farmers’ & Merchants’ Bank v. Hamil- 
ton, 117 S.E. 287, 30 Ga.App. 194. 


Ill—McPherson v. Board of Edu- 
eation of Waukegan Tp. High School 
Dist., 235 Tll.App. 426; Bender v. 
Bender, 221 I1l.App. 494; Burtless v. 
Oregon Short Line R. Co., 180 Ill. App. 
$49: Hanrahan v. Chicago, 145 Ill. 
App. 38; Chicago City R. Co. v. Cane- 
vin, 72 Il].App. 81. See Peirce v. C. H. 
Morgan Grocery Co., 207 Ill.App. 141. 


Iowa.—Glassman v. Chicago, R. I. 
& P. Ry. Co., 147 N.W- 757,. 166 Iowa 
254; Niemeyer v. Chicago, B. & Q. Ry. 
Co., 121 N.W. 522, 143 Iowa 127; Wil- 
son v. Dunreath Red Stone Quarry 
Co., 42 N.W. 360, 77 Iowa 429, 14 Am. 
S.R. 304. 


Kan.—Tawzer v. McAdams, 7 P.(2d) 
516, 184 Kan. 596; Security Nat. Bank 
v. West, 243 P. 1014, 244 P. 1036, 120 
Kan. 613; Field v. Davis, 27 Kan. 400. 


Ky.-—Louisville & N. R. Co. v. Ep- 
ley, 262 S.W. 626, 203 Ky. 461; Mor- 
gan v. Lexington Herald Co., 128 S. 
W. 1064, 1388 Ky. 637. 


Me.—Perlin v. Rosen, 164 A. 625, 
131 Me. 481; Quimby v. Morrill, 47 
Me. 470. 


Md.—Caltrider v. Weant, 128 A. 72, 
147 Mae 33834 sluria. Bros. *&) Comey. 
Klaff, 115 A. 849, 139 Md. 586; Martin 
v. Moore, 57 A. 671, 99 Md. 41. 


Mass.—Williams v. Pittsfield Lime 
& Stone Co., 154 N.E. 572, 258 Mass. 
65; Moskow v. Burke, 152 N.B. 321), 
255 Mass. 563; Silver v. Roberts 
Garage, 134 N.E. 610, 240 Mass. 571; 
Dunster v. Goward, 108 N.E. 1085, 221 
Mass. 339; Kerr v. Atwood, 74 N.B. 
917, 188 Mass. 506; McIntyre v. Park, 
11 Gray 102, 71 Am.D. 690. 


Mich.—Mueller Furniture Co. v. 
Citizens’ Telephone Co., 203 N.W. 129, 
230 Mich. 173; Collin v. Kittelberger, 
159 N.W. 482, 193 Mich. 133; Rock- 
ford Malleable Iron Works v. Tilden, 
154 N.W. 35, 188 Mich. 80; Port Huron 
WHngine & Thresher Co. v. Bloom, 149 
N.W. 1056, 183 Mich. 180; B. Marx & 
Son v. King, 144 N.W. 558, 177 Mich. 
662; Freeman v. Shaw, 139 N.W. 66, 
173 Mich. 262; Walter v. Walter, 137 
N.W. 677, 172 Mich. 351; Snelling v. 
Brown, 132 N.W. 549, 167 Mich. 202; 


Application of rules. 
rules relating to the cross-examination of a party,?? 
and to the scope and extent of cross-examination gen- 
erally,!? the cross-examination of a party on par- 
ticular matters has been held proper, or permissi- 
ble,?* or, on the other hand, improper, or properly ex- 
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manner in which, and the persons by whom, the rec- 
ords were made.*® 
dence a memorandum or other writing claimed to 
have been made by himself, he may be required, on 
cross-examination, to write down similar matter, at 
dictation, for the sake of comparing the handwrit- 


Where a party has put in eyi- 


Cases in which, under the 


Cooper v. Harlow, 128 N.W. 259, 163 
Mich. 210; Kelley % Paulsen, 127 N. 
W. 13, 162 Mich. 169; Ulmer v. Seel- 
man, 123 °N.W.- 112%, 159 Mich. 253; 
Gurden v. Stevens, 109 N.W. 856, 146 
Mich. 489; French v. Wilkinson, 53 N. 
W.... 880; 93. Mich, »322° . Peterson ov. 
Toner, 45 N.W. 346, 80 Mich. 350; 
Steers v. Holmes, 44 N.W. 922, 79 
Mich. 430; Thurston v. Wright, 43 N. 
W. 860, 77 Mich. 96; Miner v. Lor- 
man, 33 N.W. 866, 66 Mich. 530; Petrie 
v. Lane, 25 N.W. 504, 58 Mich. 527. 


Minn.—Byron v. Popham, 218 N.W. 
163; 174 Minn..61; Brace v.\St: Paul 
yaa R. Co., 91 N.W. 1099, 87 Minn. 


Mo.—State v. Long, 44 S.W.(2d) 


Ov esitts v.. Daniel, "GApps) (2845 Saws 
857; Brice v. National Life & Acci- 
dent) dnsi7Co5, (Apps) 2284 Saweu1o4 


Chenoweth v. Sutherland, 
1055, 141 Mo.App. 272. 


Mont.—Jendresen v. Hansen, 146 P. 
473, 50 Mont. 216; Lukert v. Eldridge, 
139 P. 999, 49 Mont. 46; Knuckey v. 
Butte Electric Ry. Co., 122 P. 280, 45 
Mont. 106. 


Neb.—Grimes v. Cannell, 36 N.W. 
479, 23 Neb. 187; Dorsey v. Clapp, 35 
N.W. 389, 22 Neb. 564. 


Nev.—McLaughlin vy. McLaughlin, 
238 P. 402, 48 Nev. 153. 


N.J.—Boetsch v. Kenney, 154 A. 194, 
9 N.J.Mise. 390; Matisovky v. Fidel- 
ity Phenix Fire Ins. Co., 147 A. 504, 7 
N.J.Misc. 907 [aff 151 A. 877, 107-N.J. 
Law 69]. ; 


N.Y.—McDougall v. Hess, 68 N-Y. 
620; Dauch v. Theed, 205 N.Y.S. 306, 
209 “pp.Div. 682; Landy v. Goetz, 150 
N.Y.S. 102, 164 App.Div. 656; Sipple v. 
Fickett, 143 N.Y.S. 124, 158 App.Div. 
306; Bachmann vy. Little, 137 N.Y.S. 
699, 152 App.Div. 811; Whipple v. 
Rarrélilys: 120 ENOYISaa a7 Asi6 Ap pubive 
587; Paquet v. Nassau Hlectric R. 
Co., 111 N.Y.S. 504, 127 App.Div. 415; 
Stout v. Security Trust, etc., Co., 81 
N.Y.S. 708, 82 App.Div. 129; Keegan 
Ve. Dhind vAwe. oR. (Con bAN: Yeo Sone 
34 App.Div. 297 [aff 59 N.W. 1124, 165 
N.Y. 622]; McNulty v. Pickelmann, 
140 IN Sib 2d 


N.C.—Colbert v. Piercy, 25 N.C. 77. 


N.D.—Kuhn v. Marquart, 178 N.W. 
428, 45 N.D. 482. 


Ohio.—Clark v. Stewart, 
71, 126 Ohio St. 263. 


Okl.—Talliaferro v. Atchison, T. & 
S. BY. Ry. SCo., 160 3e) 692 61> Oki, rate 
Weleetka Light & Power Co. v. Burle- 
son, 142 P. 1029, 42 Okl. 748; First 
Bank v. Harrison, 116 P. 789, 29 Okl. 


Or.—Mannix v. Portland Telegram, 
297 .P. 350, 300 P.350, 186 Or, 474: 
oe Doon v. Smith, 34 P. 1093, 25 Or. 


124 S.W. 


185 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eluded,!® under all the circumstances, may be found 


in the footnotes. 


[§ 829] bb. Cross-Examination of Plaintiff on 
On the ecross-examination of 
plaintiff in a civil action or proceeding, during the 
presentation of his ease in chief, it is ordinarily not 
‘proper, although the court in its discretion may per- 
mit it,'® to question him for the sake of bringing out 
evidence in support of the defense, or defendant’s 
ease,” or to offer in evidence exhibits which are part 
of defendant’s case,!® those being matters which 
should be deferred until the time comes, in the or- 
derly course of procedure, for the presentation of 


Matters of Defense. 


Pa.—Rittenhouse v. Exeter Mach. 
Works, 129 A. 91, 283 Pa. 304; Mar- 
shall v. Carr, 118 A. 621, 275 Pa. 86; 
Saunders v. Pittsburgh Rys. Co., 97 A. 
123, 252 Pa. 79; Alexander v. Righter, 
Sr Ae aot 240° Pa, oes. Heather -v- 

* Reading, 26 A. 212, 155 Pa. 187; Lazar 
v. State Bank of Philadelphia, 74 Pa. 
Super. 1; Berreski v. Philadelphia 
Electric Co., 67 Pa.Super. 215; Fidler 
v. Rehmeyer, 34 Pa.Suner. 275; Hen- 
derson v. Hydraulic Works, 9 Phila. 
100; Rudisil v. Rebert, 14 York Leg. 
Rec. 121. 


R.I.-—Wrelch v. ot ao 54 A. 54, 24 
RI 515. 


S.C.—Kirven v. eiagirt 160 S.E. 432, 
162 S.C. 162; Willis v. Hammond, 19 
Shes 10, 41 SC: 153. 


Tex.—Grothaus v. Witte, 11 S.W. 
1032, 72 Tex. 124; Mills v. Browning, 
(Civ.App.) 59 S.W.(2d) 219; Price v. 
Powell, (Civ.App.) 57 S.W.(2d) 1121; 
Lerer v. Raines, (Civ.App.) 27 S.W. 
(2d) 621; Heard v. Heard, (Civ.Apnp.) 
272 S.W. 501; Florence v. Smith, (Civ. 
App.) 241 S.W. 312; First Nat. Bank 
v. Rush, (Civ.App.) 227 S.W. 378 [mod 
on other grounds (Commn.App.) 246 
S.W. 349, and motion gr (Commn. 
App.) 249 S.W. 183]; Houston Chroni- 
cle Pub. Co. v. McDavid, (Civ.App.) 
157 S.W. 224; Robert Lee First Nat. 
Bank v. Pearce, (Civ.App.) 126 S.W. 
285; Gulf, ete., R. Co. v. Brooks, (Civ. 
App.) 73 S.W. 571; McBane v. Angle, 
69°" S.W. ° 433; 29° "Tex.Civ App.—_594; 
Gulf, ete., R. Co. v. Pendery, 36 S.W. 
793, 14 Tex.Civ.App. 60. 


Vt.—Bradley v. Kelley, 168 A. 554; 
Raithel v. Hall, 130 A. 749, 99 Vt. 65; 
Miles v. Vermont Fruit Co., 124 A. 559, 
98 Vt. 1; Capital Garage Co. v. Pow- 
ell, 122 A. 423, 97 Vt. 204 [petition 
dism 123 A. 200, 97 Vt. 328]; Russ v. 
Good, 102 A. 481, 92 Vt. 202; Richard- 
son v. L. Baker & Sons, 75 A. 151, 83 
Vt. 204; Drouin v. Wilson, 67 A. 825, 
83 Vt. 335, 13 Ann.Cas. 93; Hamilton 
be Gray, 31 A. 315, 67 Vt. 233, 48 Am. 

hy a dee ja Fe 


Wash.—Thomas v. Dower, 297 P. 
1094, 162 Wash. 54; Moore v. Stetson 
Mach. Works, 188 P. 769, 110 Wash. 
649; Kinnane y. Conroy, 101 P. 223, 
52 Wash. 651; Beltz v. American Mill. 
Co., 79 P. 981, 37 Wash. 399. 


Wis.—In re Shinoe’s Hstate, 250 N. 
W. 505; Ward v. Thompson, 131 N.W. 
1006, 146 Wis. 376; Lauterback v. 
Netzo, 87 N.W. 230, 111 Wis. 322. 


15. U.S.—Hines v. Smith, 270 F. 
132, L[cert. den. 41 S.Ct... 448, 255 U.S. 
576, 65 L.Ed. 794]; Titusville Fruit & 
Farm Lands Co. v. Porter, 249 F. 442, 
162 C.C A. 8; Dempster v. Cochran, 
174 F. 587, 98 C.C.A. 433. 


Ala.—Hill v. Hill, 100 So. 340, 211 


Ala. 293; Richardson v. Stinscn, 100 
Sos 209) 211 Alase254) Bradford tv. 
Buttram, 88 So. 829, 205 Ala. 599; 
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Memoranda or other writ- 


: ings with respect to which plaintiff is properly cross- 
examined,?° however, may be introduced in evidence, 


Deal v. Houston County, 78 So. 809, 
201 Ala. 431; Potter v. Shauf, 65 So. 
778, 187 Ala. 128. 


Cal.—Gordon v. Roberts, 157 P. 15, 
30 Cal.App. 76; Souza v. Joseph, 133 
P., 981, 22) €Cal.App. 179. 


Conn.—W oodward v. City of Water- 
bury, 155 A. 825, 113 Conn. 457; Ely 
v. Mason, 115 A. 479, 97 Conn. 38. 


A aiabea Sc v. Kimsey, 171 S.E. 


Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150; Bow v. R. & N. Oil 
Gas Co., 251 P: 295, 43 Idaho 80; Bur- 
Gert Vv. Nereson, 152 P. 576, 28 Tdaho 
129. 


Ind.—Essex v. Millikan, 164 N.F. 
284, 88 Ind.App. 399; Chicago, i Nap is 
&5.00. Rye Coe. ww. ‘Ackman, 133 N.E. 
164, 80 Ind.App. 169. 


arora all ams v. Seibel, 207 N.W. 
760. 


Kan.—Musick yv. Enos, 148 P. 624, 
95 Kan. 397. 


Md.—North American Cement Cor- 
poration v. Price, 164 A. 545, 164 Md. 
234; Baltimore & O. R. Co. v. Whit- 
acre, 92 A. 1060, 124 Md. 411 [aff 37 
S.Ct. 33, 242 U.S. 169, 61 L.Ed. 228]. 


Mass.—Moskow v. Burke, 165 N.E. 
416, 266 Mass. 286; Beatty v. Ammi- 
don, 157 N.E. 702, 260 Mass. 566; Riley 
Vv. Mills, 121 N.E. 526, 232 Mass. 86. 


Mich.—Van Dyke v. Knoll, 247 N.W. 
768, 262 Mich. 644; Wilkins v. Detroit 


ae Ry., 135 N.W. 350, 169 Mich. 
lice 

; 135 
N.W. 387, 117 Minn. 202. 


Mo.—In re McMenamy’s Guardian- 
ship, 270 S.W. 662, 307 Mo. 98; Craig 
v. United Rys. Co. of St. Louis, 185 S. 


W. 205; Stauffer v. Metropolitan St. 
Ry. Co., 147 S.W.. 1032, 243 Mo. 305; 
Rhoades v. Alexander, (App.) 57 S. 
W.(2d) 736; Dietz v. Scuthern Pac. 


Ry. Co., 28 S.W.(2d) 395, 225 Mo.App. 
39; Gore v. Brockman, 119 S.W. 1082, 
138 Mo.App. 231. 


N.J.—Lomaschinsky v. April, 134 
A. 896, 101 N.J.Law 561. 
Okl.—Sapulpa Co. v. Kimball & 


Reading, 158 P. 935, 59 Okl. 93. 


Or.—MacMillan vy. Christensen, 9 
P.(2d) 1034, 139 Or. 255; Wychgel v. 
States S. S. Co., 296 P. 863, 135 Or. 475 
[cert den 52. S.Ct. 11, 284 U.S. 625, 76 
L.Ed. 533]; Stanfield v. Arnwine, 202 
P. 559, 102 Or. 289; McIntosh vy. Mc- 
Nant 1216" P= 9.863 "Or. 57. 


& Rhodes v. Brinton, 
75 Pa.Super. 68; Miller v. Western 
Allegheny R. Co., 47 Pa.Super. 613; 
eae Umbel’s Election, 43 Pa.Super. 
o . 


$.C.—Smith y. Williamston Mills, 


Pa.—Harris 


if that has not already been done, as part of the 
eross-examination;2! and plaintiff may be asked, on 
cross-examination, to identify exhibits intended to 
be offered in evidence by defendant in support of 
his defense, notwithstanding they cannot immediate- 
ly be introduced.?2, Moreover, where plaintiff on his 
direct examination has voluntarily testified to partic- 
ular matters for the sake of rebutting anticipated de- 
fenses, he may be cross-examined with respect there- 
to, notwithstanding the questions asked on the cross- 
examination relate to facts as to which defendant has 


134 S.E. 145, 136 S.C. 9. 


S.D.—Wadlington v. Coyne, 207 N. 
W. 539, 49 S.D. 563; Christensen v. 
Holm, 144 N.W. 919, 33 S.D. 174. 


Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91; Dubois v. Roby, 80 
A. 150, 84 Vt. 465. 


Wash.—Regenvetter v. Ball, 229 P. 
321, 181 Wash. 155; Levine v. Barry, 
195 P. 1003, 114 Wash. 623. 


Wis.—Collins v. Chicago & N. W. 
Ry. Co., 186 N.W. 628, 150 Wis. 305. 


See Anderson v. Terhune, 206 Ill. 
App. 348; Iles v. Inter Ocean News- 
paper Co., 184 Ill.App. 63. 


16. Grist v. Schoenburg, 197 P. 35, 
115 Wash. 335. 


17. Cal.—McClung v. Camp, 22 P. 
(2d). 238, 132 Cal.App. 55. 


Idaho.—Kralick v. Shuttleworth, 
289 P. 74, 49 Idaho 424. 


Or.—Kemppainen v. Suomi Temper- 
ance Soc., 275 P. 680, 128 Or. 643. 


, Bier ails v. Kelly, 51 Pa.Super. 
03. 


Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204. 


Wash.—Grist v. Schoenburg, 197 P. 
35, 115 Wash. 335; Silver v. London 
Assur. Corporation, 112 P. 666, 61 
Wash. 593. 


See Powers v. Hamilton, 86 S.E. 
98, 117 Va. 810 (holding that there 
was no error in excluding a ques- 
tion, addressed to plaintiff on cross- 
examination, the answer to which 
would have corroborated a witness 
subsequently testifying in behalf of 
defendant, since at that time the occa- 
sion for corroboration had not arisen). 


[a] Want of consideration for 
note.—Where defense to action on a 
note is want of consideration, as to 
which defendant has the burden of 
proof, it is not proper to cross- 
examine plaintiff, during the presen- 
tation of his case in chief, as to the 
consideration. McClung v. Camp, 22 
P.(2d) 238, 132 Cal.App. 55; Kemp- 
painen v. Suomi Temperance Soc., 275 
P. 680, 128 Or. 643. 

18. Leistikow v. 
W. 340, 18 N.D. 511. 

19. Order of proof at trials in gen- 
eral see Trial §§ 169-175. 


20. Cross-examination of party as 
to writings in general see supra “ 
828 text and notes 4-11. 


21. Morrin v. Manning, 
308, 205 Mass. 205. 


Introduction of writines in evidence 
in connection with cross-examination 
generally see infra § 839. 


22. Lehman v. Lehman, 178 N.E. 
165, 345 Ill. 589. 


Zuelsdorf, 122 N. 
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the burden of proof, or which are part of defend- 


ant’s case.2% 


Matter showing that plaintiff has no cause of ac- 
The rule that plaintiff should not be cross- 
examined, during the presentation of his ease, to 
bring out matter of defense?* does not apply to mat- 
ter which relieves defendant from the need of mak- 
ing a defense, by showing that plaintiff has no cause 
of action, and such matter may properly be brought 


tion. 


out on cross-examination.?° 


[§ 830] (b) Party Called as Witness by Adver- 
A: party who has been called as a witness 
by the adverse party, and has testified in response 
may properly, on ecross- 
examination by his own counsel,?* be given an oppor- 
tunity to explain or correct the testimony given by 


sary.?° 


to the latter’s questioning, 


23. Louisville & N. Ry. & Lighting 
Co. v. Beck, 145 N.E. 886, 147 N.E. 
776, 196 Ind. 238; Robinson v. Camp- 
bell, 193 N.Y.S. 408, 200 App.Div. 614. 


24. See supra text and note 17. 


25. Albrecht v. Erie City, 109 A. 
> 153, 265 Pa. 453. : 


{a] Thus, where plaintiff, suing a 
city for injury from falling on an icy 
Sidewalk, testified that when he fell it 
was dark, and that snow covering the 
sidewalk prevented him from seeing 
the ice, it was competent for defend- 
ant to show, on cross-examination, 
any facts which plaintiff might have 
withheld, and which he ought to have 
disclosed, and which might show that 
he had not used proper care in at- 
tempting to cross over the sidewalk. 
Albrecht v. Erie City, 109 A. 153, 265 
Pa. 453. 


26. Right to examine adverse par- 
ty as on cross-examination see supra 
§ 778. 


27. Cross-examination by own 
counsel of party called as witness by 
adversary in general see supra § 780. 


Restriction of cross-examinaticn to 
scope of examination by adversary 
see supra §§ 822, 823. 


28. Vermont Box Co. 
102 A. 91, 92 Vt. 92. 


29. Carpenter v. Sibley, 119 P. 391, 
5 Cal.App. 589; Duprat v. Chesmore, 
110 A. 305, 94 Vt. 218. See to same 
effect Fike v. Atchison, T. & S. F. Ry. 
Co., 1383 P. 871, 90 Kan. 409. 


30. Bitsekas v. Parechanian, 226 
P. 974, 67 Cal.App. 148; Carpenter v. 
Sibley, 119 P. 391, 15 Cal.App. 589. 


[a] Matter not brought out.—De- 
fendants called for cross-examination 
by plaintiff under Code Civ. Proc. § 
2055, could be examined by their own 
counsel as their own witnesses re- 
garding matters pertinent to case 
which were not brought out by cross- 
examination by counsel for plaintiff. 
Bitsekas v. Parechanian, 226 P. 974, 
67 Cal.App. 148. 


31. As subject to cross-examina- 
tion see supra § 780 

Limitation of cross-examination to 
scope of direct examination see supra 
§§ 824, 825. 

32. U.S.—Madden vy. U. S., 20 F. 
a8) 289 [cert den sub nom. Parente 

: S:Cte 165. 275 UUs. 554, 

72 L.Ed. 423]; Le More v. United 
States, 253 F. 887, 165 C.C.A. 367 [cert 
den 39 S.Ct. 184, 248 U.S. 586, 63 L.Ed. 
434]. 


Ala.—Clements v. State, 95 So. 831, 


v. Hanks, 
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[§§ 829-831 


him under the examination by his adversary,”* or to 


disclose further particulars about any matter or 
transaction concerning which he was so examined,?® 


‘or to bring out the whole of such transaction.*° 


[§ 831] (2) Persons Concerned in Criminal Prose- 
cution?!—(a) Defendant. 
wide latitude should be allowed in the eross-exami- 
nation of a defendant in a criminal prosecution who 
testifies in his own behalf,?? especially where he has 
taken the stand to overcome circumstantial evidence 


As a general principle, 


strongly indieating his guilt,?3 or to recite matters 


19 Ala.App. 177; Thomas v. State, 92 
So. 241, 18 Ala.App. 314 [rev on other 
grounds 92 So. 244, 207 Ala. 244]. 


Fla.—Gorey v. State, 71 So. 328, 71 
Fla. 195. 


Md.—Moore v. State, 
149 Md. 298. 


Mass.—Comnipnwealth v. Gettigan, 
148 N.E. 113, 252 Mass. 450. 


Mont.—State v. Cassill, 227 P. 49, 
70 Mont. 483; State v. Smith, 188 P. 
644, 57 Mont. 349; State v. Rodgers, 
106 P. 3, 40 Mont. 248; State v. Rog- 
ers i Pe2g3e 3st Monts 


N.Y.—People v. Joyce, 
SoG secoolNae Gl 


Okl.—Davis v. State, 249 P. 164, 35 
Ok1LCr. 156. 


Pa.—Commonwealth v. 
A. 692, 296 Pa. 164; Commonwealth 
v. Smith, 113 A. 844, 270 Pa. 583; 
Commonwealth v. Delfino, 102 A. 949, 
259 Pa. 272; In re MacDonald, (Super.) 
168 A. 521. 


Tex.—Sanford v. State, 185 S.W. 22, 
79 Tex.Cr. 346. 


» And see cases infra notes 33, 34. 


Compare Fitzpatrick v. U. S., 20 S. 
Ct. 944, 178 U.S. 304, 44 L.Ed. 1078; 
Ellis v. District of Columbia, 45 App. 
D.C. 384 (in both of which it was said 
that where an accused person takes 
the stand in his own behalf, the prose- 
cution may cross-examine him with 
the same latitude as would be exer- 
cised in the case of an ordinary wit- 
ness 


33. Commonwealth vy. Roffel, 
A. 692, 296 Pa. 164. 


34. Commonwealth vy. Prophet, 160 
A. 597, 307 Pa. 122. 


131 A. 452, 


134 N.E. 


Roffel, 145 


145 


35. U.S.—Raffel v. United States, 
46 S.Ct. 566, 271 U.S. 494, 70 L.Ed. 
1054: Portman v.00: °S., (34> ER Ca) 


406. 


Ala.—Carpenter v. State, 69 So. 531, 
193 Ala. 51. 


Cal.—People v. Wong Toy, 209 P. 
543, 189 Cal. 587. 


La.—State v. Sikes, 88 So. 693, 149 
La. 75. 


Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323. 


Mo.—State v. Hawley, 51 S.W.(2d) 
Wilts 


Or.—State v. Kelley, 247 P. 146, 118 
Or. 397 [error dism and cert den sub 
nom. Kelley v. State of Oregon, 47 S. 
Ct. 504, 273 U.S. 589, 71 L.Ed. 790, 
and error dism sub nom. Willas y. 


tending to appeal to the sympathies of the jury,** 
and, in general, he may be cross-examined as to any 
matters pertinent to the issue in the case,?° or any 
matter concerning which he has testified, or to which 
he has referred, on his direct examination,?® includ- 
ing prior offenses, accusations, or convictions,?? or 


State of Oregon, 47 S.Ct. 658, 274 U.S. 
722,71 L.Ed, 1326]. 


Tex.—Brown v. State, 177 S.W. 1161, 
77 Tex.Cr. 183; Edwards v. State, 135 
S.W. 540, 61° Tex.Cr. 307. 


Wash.—State v. Powers, 283 P. 439, 
155 Wash. 63. 


36. U.S.—Bonelle v. U. S., 53 F. 
oad) 997; Austin v. U. S., 4 F.(2d) 


i SEE v. State, 100 So. 79, 19 
Ala.App. 658; Montgomery v. State, 
56 So. 92, 2 Ala. App. 25. 


Cal.—People v. Creeks, 149 P. 821, 
170 Cal. 368; People v. York, (App.) 
25 P! (2a) 5143" People; vay Porter, er 
P.(2d) 894, 123 Cal.App. 618; People 
v. McGowan, 251 P. 643, 80 Cal.App. 
293; People v. Waller, 222 P. 171, 64 
Cal/.App. 390. 


Idaho.—State v. Me chited 250. P. 
239, 43 Idaho 180; State v. Wilson, 243 
P. 359, 41 Idaho 616. 


Kan.—State v. Handrub, 213 P. 827, 
113 Kan. 12. 


Mich.—People v. Van Leuven, 231 
N.W. 555, 251 Mich. 249. 


Minn.—State v. Ahlfs, 204 N.W. 564, 
164 Minn. 110. 


Mo.—State v. Hawley, 51 S.W.(2d) 
77; State v. Jones, 197 S.W. 156; State 
v. Mitchell, 129 S.W\ 917, 229 Mo. 683, 
138 Am.S.R. 425 


N.Y.—People v. Meadows, 121 N.Y.S. 
1.7;) 136 App: Div.) 22:6) 624 N-Y.Cr. 297 
(aff 92 N:E. 128, 199 N.Y. 1]. 


Or.—State v. Kelley, 247 P. 146, 118 
Or. 397 [error dism and cert den sub 
nom. Kelley v. State of Oregon, 47 S. 
Ct5 04, 1273." U:S0 5890 Te ed: 790, 
and error dism sub nom. Willas v. 
State of Oregon, 47 S.Ct. 658, 274 U.S. 
722, T1 L.Ed. 1326]; State v. Steidel, 
194 P. 854, 98 Or. 681; State v. Lem 
Woon, 107 P. 974, 112 P. 427, 57 Or. 
482 [att 38 SiCt. 788, 2291.8) 586, 
57 L.d. 1340]. 


S.C.—State v. Abercrombie, 153 S.E. 
344, 156 S.C. 375. 


Tex.—Rayburn v. State, 255 S.w. 
436795 Tex.Cr. 555% Scoggins v. State, 
208/S.W. 930, 84 Tex.Cr. 


Wyo.—Rosencrance v. ee 239 P. 
952, 33 Wyo. 360. 


And see cases infra note 37. 


Limitation of’ cross-examination to 
scope of direct examination see supra 
§§ 818-827. 


37. U.S.—Tuckerman v. U. S., 291 
F. 958 [cert den 44 S.Ct. 187, 263 U.S. 
716, 68 L.Ed. 521, 522). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


rr ia) al 
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§ 831] 


any matter as to which he has volunteered a state- 
ment,?® or any matter which may throw light upon 
the testimony given by him on direct examination, 
and which is germane thereto ;°® and the cross-exam- 
ination may be as searching and broad as the founda- 
tion of direct examination upon which it rests.*° 
accused may be cross-examined as to any fact, the 
existence of which renders probable or improbable 
the main fact sought to be proved,*! or for the sake 
of testing the truth of the evidence given by him on 
his direct examination,*? or bringing out any omitted 
facts,t* or any matter tending to refute his conten- 
tions or reflecting upon the truth of his assertions ;** 
he is liable to the same extent as any other witness*® 
to cross-examination to test or impeach?*® his recol- 
lection*’ or credibility,*® or the accuracy*® and prob- 


Ala.—Broadway v. State, 96 So. 649, 
19 Ala.App. 242. 


Minn.—State vy. Price, 
677, 135 Minn. 159. 


Okl.—Prather vy. State, 170 P. 1176, 
14 OK1.Cr. 327. 


Pa.—Commonwealth v. Quaranta, 
145 A. 89, 295 Pa. 264; Com. v. Snyder, 
22 Pa.Dist. 74. 


S.D.—State v. Rumbolz, 221 
91, 53 S.D. 488. 


Tex.—Keeton v. State, 128 S.W. 404, 
59) Tex-Cr:-316. 


38. Silverman v. U. S., 59 F.(2d) 
636 [cert den 53 S.Ct. 89, 287 U.S. 640, 
77 L.Ed. 554]; State v. Schleifer, 130 
A. 184, 102 Conn. 708; State v. Byrd, 
119 So. 869, 167 La. 547; State v. 
Howard, 242 P. 21, 137 Wash. 172; 
State v. Morden, 151 P. 832, 87 Wash. 
465. See State v. Kinney, (Mo.) 190 
S.W. 306 (recognizing rule). 


{a] Prior crime.—(1) The state, 
on the cross-examination of defendant 
in a criminal prosecution, may inquire 
into a prior conviction of crime, where 
defendant has volunteered a statement 
with regard thereto in the course of 
his direct examination. State v. How- 
ard, cia bral, lop Wash: iva: C2:) Al 
volunteered statement by defendant 
that he has never committed a crime 
in his life has, however, been held 
not to authorize his cross-examination 
as to specific wrongs or offenses, at 
least where he has not been convicted 
of any crime in connection therewith. 
State v. Kinney, (Mo.) 190 S.W. 306. 


39. State v. Tull, (Mo.) 62 S.W. 
(2d) 389; State v. Ayers, 285 S.W. 997, 
314 Mo. 574; State v. Stilwell, 221 P. 
174, 109 Or. 643. 


40. McIntosh v. U.S., 1 F.(2d) 427; 
People v. Barry, 116 N.Y.S. 870, 132 
App.Div. 231, 23 N.Y.Cr. 447. [aff 89 N. 
E. 1107, 196 N.Y. 507]; State v. Stil- 
well, 221 P. 174, 109 Or. 643. 


[a] Where defendant has given 
account of his whole life, on his direct 
examination, the cross-examination 
may be equally broad. McIntosh v. U. 
S., 1 F.(2d) 427; People v. Barry, 116 
N.Y.S. 870, 182 App.Div. 231, 23 N.Y. 
Cr. 447 [aff 89 N.E. 1107, 196 N.Y. 507]. 


160 N.W. 


N.W. 


41. State v. Taylor, 163 A. 777, 131 
Me. 438. 
42. State v. Keener, 125 S.W. 747, 


225 Mo. 488. 

43. State v. Smith, (Mo.) 228 S.W. 
1057; People v. De Maio, 154 N.E. 616, 
243 N.Y. 588. 

44. Tucker v. 
198 Ala. 4. 

45. Scope and extent of cross-ex- 
amination of witnesses in general see 
supra §§ 792-817. 


— 


State, 73 So. 385, 


WITNESSES 


in his behalf,®% 
So 


46. Cross-examination for purpose 
of impeachment in general see infra 
§§ 1006-1029. 


47. People v. Davenport, 110 P. 
318, 13 Cal.App. 632; State v. Voelpel, 
226 N.W. 770, 208 Iowa 1049; Patter- 
son v: State, 221 S.W. 596, 87 Tex.Cr: 
95; 


48. U.S.—Silverman v. U. S., 59 F. 
(2d) 636 [cert den 53 S.Ct. 89, 287 U.S. 
640, 77 L.Ed. 554]. 

Ala.—Dickey v. State, 72 So. 608, 
15 Ala.App. 135 [cert den 73 So. 72, 197 
Ala. 610]. 

Ariz.—Garrett v. State, 219 P. 593, 
25 Ariz. 508. 


Ind.—Tosser v. 
200 Ind. 156. 


State, 162 N.E. 49, 


Iowa.—State v. Voelpel, 226 N.W. 
770, 208 Iowa 1049 
Minn.—State v. Price, 160 N.W. 


677, 135 Minn. 159. 


N.Y.—People v. Brown, 96 N.E. 367, 
203 N.Y. 44, Ann.Cas.1913A 732. 


S.C.—State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 


Credibility and impeachment of wit- 
nesses generally see infra §§ 914-1379. 


49. Ala.—Crawford v. State, 57 So. 
393, 3 Ala.App. 1. 


Cal.—People v. Wiley, 295 P. 1075, 
111 Cal.App. 622; People v. Daven- 
port, 110 P. 318, 13 Cal.App. 632. 


Ill.—People v. Nachowicz, 172 N.E. 
812, 340 Ill. 480. 


Mass.—Commonwealth v. Dale, 163 
N.E. 158, 264 Mass. 535; Common- 
wealth v. Mercier, 153 N-E. 834, 257 
Mass. 353. 


N.Y.—People v. De Maio, 154 N.E. 
616, 243 N.Y. 588; People v. Brown, 96 
ee 367, 203 N.Y. 44, Ann.Cas.1913A 
732. 

50. State v. Fletcher, 
90 N.J.Law 722. 


51. Commonwealth v. Dale, 163 N. 
E. 158, 264 Mass. 535. 


52. Hawkins v.,U. S., 59 App.D.C. 
249, 39 F.(2d) 294. 


53. Crawford v. State, 57 So. 393, 
8 Ala.App. 1. 


54. Ill.—People v. Zalimas, 149 N. 
HAD, O19) UI. 1186. 


Iowa.—State v. Voelpel, 
770, 208 Iowa 1049. 


Mo.—State v. White, 253 S.W. 724, 
ane Mo. 599; State v. Jones, 197 S.W. 


Okl.—Radney v. State, 253 P. 9138, 36 
Okl.Cr. 240; Davis v. State, 249 P. 164, 
35 Okl.Cr. 156; McClendon v. State, 
200 P. 464, 19 Okl.Cr. 382; Harding vy. 


101 A. 181, 


226 N.W. 
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ability®® of testimony given by him on direct exam- 
ination, or as to the meaning of such testimony,*? or 
to refresh his memory,°? or to disclose his relations 
with persons who have been examined as witnesses 


and he may be cross-examined to 


show that he had a motive for the crime,** or as to 
the motives which prompted particular acts in con- 
nection therewith,®° or his intention in doing them,°® 
or to show the existence of bad feeling®’ or malice®® 
on his part toward the victim of the crime, or the 
prosecuting witness, or to show that he fled, or de- ~ 
parted the vicinity, after the crime was committed. B° 
The cross-examination of a defendant who testifies 
in his own behalf is, however, subject to the same 
rules as obtain in the cross-examination of any other 
witness,°° the extent to which the cross-examination 


State, 180 P. 391, 16 Okl.Cr. 47. 


Or.—State v. Rathie, 199 P. 169, 200 
P7790; 10 Or. 2330. 


Pa.—Commonwealth y. Delfino, 102 
A. 949, 259 Pa. 272; Commonwealth v. 
Fotti, 93 Pa.Super. 365. 


Tex.—Zarafonetis v. State, 198 S.W. 
938, 82 Tex.Cr. 120. 


55. Granberry v. State, 62 So. 52, 
182 Ala. 4; Talley v. State, 57 So. 445, 
174 Ala. 101; Williams v. State, 26 
So. 521, 123 Ala. 39; Soutoula v. State, 
102 So. 151, 20 Ala.App. 364; Mont- 
gomery v. State, 86 So. 132, 17 Ala. 
App. 469 [cert den 85 So. 785, 204 Ala. 
389]. But see Lawler v. State, 115 So. 
420, 22 Ala.App. 329 (holding it not 
proper to cross-examine defendant as 
to his uncommunicated motive for do- 
ing certain acts in connection with the 
alleged commission of the offense for 
which he is on trial). 


56. Edmonds v. State, 75 So. 873, 
16 Ala.App. 157. 

57. Phillips v. State, 49 So. 794, 
161 Ala. 60. 

58. Patterson v. State, 221 S.W. 
596, 87 Tex.Cr. 95; Zarafonetis v. 


State,-198 S.W. 938, 82 Tex. Cr. 120. 


59. Bigham y. State, 82 So. 192, 203 
Ala. 162; Burke v. State, 98 So. 310, 
19 Ala. App. 418 [cert den 98 So. 312, 
210 Ala. 471]. 


60. U.S.—Smith v. U. S., 10 F.(2d) 
787; Sawyer v. U. S., 26 S.Ct. 575,202 
US. 150, 50 L.Ed. 972 


Ala.—Jones v. State, 57 So. 36, as 
Ala. 85; Bettis y. State, 49 So. ay, 
160 Ala. 3. 


Cal.—People v. McGungill, 41 Cal. 
429; People v. McGowan, 251 P.. 1643, 
80 Cal. App. 293. 


Ind.—Boyle v. State, 5 N.E. 203, 105 
Ind. 469, 55 Am.R. 218. 


Iowa.—State v. Voelpel, 
770, 208 Iowa 1049 


Kan.—State v. Tews! 43 P. 265, 56 
Kan. 374; State v. Snyder, ihe Lz, 135, 
8 Kan. App. 686. 


La.—State v. Waldron, 54 So. 1009, 
128 La. 559, 34 L.R.A.N.S. 809. 


Mich.—People v. Klise, 120 N.W. 
989, 156 Mich. 373; People v. Suther- 
lana, 62 N.W. 566, 104 Mich. 468. 


Mo.—State v. Clinton, 67 Mo. 380, 
29 Am.R. 506. 


Mont.—State v. Smith, 188 P. 644, 
57 Mont. 349. 


Neb.—Swogger v. State, 218 N.Ww. 
416, 116 Neb. 568 [rev 214 N.W. 70, 
115 Neb. 621]. 


N.D.—State v. Rozum, 80 N.W. 477, 
8 N.D. 548. 


Okl.—Forester y. State, 252 P. 861, 


226 N.W. 
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shall be allowed to proceed resting largely in the dis- 
cretion of the trial court;® and the fact that de- 
fendant offers himself as a witness, and so becomes 
subject to ecross-examination,®? does not constitute 
a waiver of the right to object to questions, on cross- 
examination, calling for incompetent or inadmissible 
evidence,®* but he is protected by the same rules and 
principles respecting the admissibility of evidence 
that apply to other witnesses.°* He should not be 
asked to state whether testimony given by other 
witnesses, inconsistent with his own, was false and 
untrue,®* or whether, if he had committed the crime 
with which he is charged, he would admit it,°® and it 
is not proper eross-examination to require him to 
give his opinion or moral idea as to the right or pro- 
priety of particular acts or conduct.®? 


Matters inconsistent with direct testimony.®® An 
accused who has testified in his own behalf may be 
cross-examined as to any facts or matters, even 
though collateral, which are inconsistent with the 
testimony given by him on direct examination, and 
tend to qualify or contradict such testimony,*® or to 
show its improbability.7° Similarly, he may on eross- 


examination be called on to explain, if he can, incon- 


sistencies between his testimony and certain physical 
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facts shown in evidence.71 A defendant who has 
denied making a statement attributed to him, how- 
ever, cannot be cross-examined as to matters incon- 
sistent with such alleged statement, for the sake of 
showing its inaccuracy or untruth. 12 


Further particulars, or full disclosure. On cross- 
examination of defendant in a eriminal prosecution, 
he may be asked for further details of any matter 
concerning which he has testified or to which he has 
referred on his direct examination,’*’ even though 
such details are discreditable to him,’4 or tend to 
show the commission by him of an offense other than 
that for which he is on trial;7° and he may be re- 
quired to give the balance of a conversation,*® or dis- 
close the entirety of a transaction,"? where he has 
stated or described part of it in the course of his di- 
rect testimony. 


Character or reputation.7* Where defendant has 
not, by his testimony on direct examination, put his 
character or reputation in issue, it is improper to 
cross-examine him as to instances of misconduct,*® 
or discreditable associations with others,*® or other 
collateral matters tending to show that he is a person 
of bad character,*! even though witnesses in his be- 


36 Okl.Cr. 111. 


Tex.—Mirando vy. State, (Cr.) 50 S: 
W. 714. 


Utah.—State v. Vance, 110 P. 434, 
38 Utah 1. 


Wis.—Yanke v. State, 8 N.W. 276, 
51 Wis. 464. 


Scope and extent of cross-examina- 
tion in general see supra §§ 792-827. 


61. See infra § 837. 


62. Right to cross-examine accus- 
ed testifying in own behalf see supra 
§ 780. 


63. Roberts v. Commonwealth, 250 
S.W. 115, 198 Ky. 838. 


Waiver of objections to cross-ex- 
amination in general see infra § 834. 


64. State v. White, 94 S.E. 972, 81 
W.Va. 516. 


65. Howard v. Commonwealth, 12 
S.W.(2d) 324, 227 Ky. 142; Williams 
Wer State, L7-S.w.¢2d) 56, 112) RexiCr: 
307. But see People v. Ford, 93 N.E. 
509, 200 N.Y. 209 (holding that it is 
not improper to ask defendant, on 
cross-examination, whether testimony 
given by certain witnesses, contra- 
dicting his own, was true or false). 


66. Roe v. State, 119 So. 118, 96 
Fla. 723. 


67. State v. Bowman, 213 S.W. 64, 
278 Mo. 492. 


68. Impeachment of witness by 
proof of inconsistent or contradictory 
matters see infra §§ 1340-1364. 


69. U.S.—wWilson v. U. S., 34 S.Ct. 
347, 232 U.S. 563, 58 L.Hd. 728; Powers 
Vin Speco. Clm asd, 22a. (Uno. o0end.0 
L.Ed. 448; Parmagini v. U. S., 42 F. 
(2d) 721 [cert den 51 S.Ct. 344, 283 U. 
S. 818, 75 L.Hd. 1484]; Kanner v. U. 
S., 84 F.(2d) 863. 


Ala.—Weems vy. State, 132 So. 711, 
222 Ala. 346 [rev 1382 So. 709, 24 Ala. 
App. 210]; Ezzell v. State, 68 So. 578, 
13 Ala.App. 156; Jamison v. State, 60 
So. 944, 7 Ala.App. 3. 


Ark.—McCormick y. State, 217 S.W. 
476, 141 Ark. 478. 


Cal.—People v. Wong Toy, 209 P. 
543, 189 Cal. 587; People v. Porter, 11 
P.(2d) 894, 123 Cal.App. 628; People 
v. Minamino, 205 P. 463, 56 Cal.App. 
386; People v. Davenport, 110 P. 318, 
£3) Cala pp: i622: 


Hawaii.—Territory v. Goto, 27 Ha- 
wali 65. 

Ill.—People v. Munday, 127 N.E. 
364, 293 Ill. 191 [cert den 41 S.Ct. 13, 
254 U.S. 638, 65 L.Ed. 451]. 


Ky.—Robey v. Commonwealth, 48 S. 
W.(2d) 822, 243 Ky. 407. 

Mio.—State v. Hawley, 51 S.W.(2d) 
77; State v. Donnington, 151 S.W. 975, 
246 Mo. 3438; State v. Keener, 125 S. 
W. 747, 225 Mo. 488. 


Mont.—State v. De Hart, 99 P. 4388, 
388 Mont. 211. 


N.Y.—People v. Wright, 117 N.Y.S. 
441 1338 AppsDive, L33,, 28. IN. Y-Cxr,, 560; 


N.C.—State v. Dickerson, 127 S.B. 
LIGALSIIN CS. S20 state vo Pyvanssit bi 
S345, L835) INGE. 758. 


Ohio.—Riolo v. State, 19 Ohio Cir. 
Ct.N.S. 248. 

Okl.—Rambo v. State, 162 P. 449, 13 
Oke Or dg: 

Or.—State yv. Bilyeu, 129 P. 
One 

Pa.—Commonwealth v. Prophet, 160 
AL 597,307 Pa. 122) 

S.C.—State v. Hester, 134 S.E. 885, 
LAS bao. 

Tex.—Coy v. State, 171 S.W. 221, 75 
Tex.Cr. 85; Fluewellian v. State, 128 
S.W. 621, 59 Tex.Cr. 334. 


Wash.—State v. Downer, 123 P. 
1073, 68 Wash. 672, 43 L.R.A.N.S. 774. 


70.) Stately. Wletcher, 101 -“A. 181, 
90 N.J.Law 722. 


71. Eaton v. State, 63 So. 41, 8 Ala. 
App. 136. 


72. Shrout v. Commonwealth, 11 S. 
W.(2d) 726, 226 Ky. 660. 


73. Fla.—Owens v. State, 
651,65 Fla. 483. 


Mich.—People y. Coston, 153 N.W. 


768, 64 


62 So. 


831, 187 Mich. 538. 


Mo.—State v. Tull, 62 S.W.(2d) 389; 
State v. Ayers, 285 S.W. 997, 314 Mo. 
574; State v. Smith, 228 S.W. 1057. 


S.C.—State v. Hunter, 63 S.E. 685, 
SZpS.C2 elo. 


Tex.—Thomason v. State, 286 S.W. 
1104,.105 Tex.Cr. 119; Nesbitt v. State, 
155'S.W. 203,.69 Tex.Cr 374; Kelly v. 
State, 151 S.W. 304, 68 Tex.Cr. 317. 


Wash.—State v. Fasick, 248 P. 384, 
140 Wash. 198. 


And see cases infra notes 74, 75. 


[a] Bule applied.i—Where defend- 
ant, as a witness for himself, has un- 
dertaken to illustrate how deceased, 
sitting with him at a card table, had 
first struck him with a crutch, and 
then with an open knife threatened to 
cut his throat, it is proper, on cross- 
examination, to ask him to sit at a ta- 
ble and demonstrate how the crutch 
was used, where the knife was laying, 
how it was seized by decedent, where 
those present were sitting, and the 
position of deceased when he received 
the fatal shot. State v. Hunter, 63 S. 
E. 685, 82 S.C. 153. 


7&2. Moore ve. States Oveis. Wis ood, 
52 Tex.Cr. 364. 


75. People v. Farrell, 100 N.W. 264, 
137 Mich. 127. 


76. Mason v. State, 236 S.W. 93, 90 
Mex Cr bO0. 


77. State v. Foley, 153 S.W. 1010, 
247 Mo. 607; State v. Sharp, 135 S.W. 
488, 233 Mo. 269. 


78. Evidence of cheracter or repu- 
tation of witness for purooses of im- 
peachment see infra §§ 1032-1142. 


79. Williford v. State, 255 S.W. 
170,295 MexxCrs 47:2. 


80. State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 


But see Commonwealth vy. Nicoletti, 
82 Pa.Super. 395 (where membership 
in the mafia was inquired into). 

81. People v. Adams, 244 P. 106, 76 


Cal.App. 178; Scott v. State, 298 P. 
626, 50 Okl.Cr. 396. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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half have testified that his reputation is good.*? 
Where, however, defendant has tendered the issue of 
his reputation, he may be cross-examined as to spe- 
eific instances of misconduet,*®* and, although defend- 
ant has testified merely as to his general reputation, 
his reputation in the special line of aetion or en- 
deavor in which he was engaged when he committed 
the act charged may be developed on cross-examina- 
tion.S+ 


Collateral, irrelevant, and immaterial matters. 
Defendant should not ordinarily be cross-examined as 
to matters which are collateral and irrelevant or im- 
material, and which throw no light on any matter be- 
fore the court,*® especially where they tend to prej- 
udice defendant in the eyes of the jury.*® He may, 
however, be cross-examined as to collateral matters, 
within proper limits, for the purpose of diserediting 
him, or laying a foundation for diserediting him.** 


Writings.*® Where a letter or document, written 
by defendant, is in evidence, it is not error to per- 
mit him to be asked, on eross-examination, what he 
meant by certain doubtful expressions therein.§® A 
defendant who denies having made a writing at- 
tributed to him may be required, on ecross-examina- 
tion, to copy the document, at the dictation of the 
eross examiner, for the sake of obtaining a specimen 
of his handwriting for comparison.?° Where de- 


WITNESSES 


[70 C.J.] 677 


fendant has testified as to the contents of a paper 
which has been lost, he may be cross-examined to 
show that he was mistaken as to the statements eon- 
tained in it.°! It is not error to have defendant, 
on cross-examination, read a writing handed to him, 
and to ask him whether its statements are true, 
where, on his denial, the writing is not offered in evi- 
dence or its contents disclosed to the jury.®? 


Statements, admissions, and confessions.°? De- 
fendant may be cross-examined as to statements or 
admissions theretofore made by him, relating to the 
erime with which he is charged,®* or forming part 
of the res gestw,®°° even though the statement as a 
whole is not admissible and is not offered in evi- 
dence,®® except where such statements or admissions 
were made under assurances from the prosecuting of- 
ficer that nothing he might say would be used against 
him.°* So defendant may be subjected to cross- 
examination about a confession which he has admit- 
ted signing and as to the contents of which he has 
testified,®* and where he has testified that he made 
or signed a confession, but claims it was obtained by 
threats or duress, or that he was ignorant of its con- 
tents, he may be cross-examined fully as to the mat- 
ters stated therein;°® but in general he cannot be 
cross-examined about a purported confession which 
has been excluded from evidence as involuntary or 


82. Williford v. 
170, 95 Tex.Cr. 472. 


83. Hayes v. State, 
Sst, 195 TexCr, 125. 


84. Fugate v. Commonwealth, 277 
S.W. 1029, 211 Ky. 700. 


85. Ala.—Karackalas vy. State, 89 
So. 833, 18 Ala.App. 181; Bailum v. 
State, 88 So. 200, 17 Ala.App. 679; 
Barnett v. State, 79 So. 675, 16 Ala. 
tor) 539 [cert den 79 So. 677, 202 Ala. 


Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 


A heme a te a v. U. S., 45 App.D.C. 
112. 


Ill.—People v. Dunham, 166 N.E. 97, 
334 Ill. 516; People v. Sikes, 159 N.E. 
293, 328 Ill. 64; People v. Johnson, 
145 N.E. 7038, 314 Ill. 486; People v. 
Evertson, 141 N.E. 696, 310 Ill. 397; 
People v. Buckminster, 118 N.E. 497, 
282 TU 177. 


Ind.—Walker v. State, 142 N.E. 16, 
194 Ind. 402. 

Iowa.—State v. McHenry, 223 N.W. 
535, 207 Iowa 760. 

Mass.—Commonwealth v. Hoyt, 181 
N.E. 473, 279 Mass. 400. 

Mo.—State v. Jones, 197 S.W. 156; 
State v. Kinney, 190 S.W. 306. 

N.J.—State v. Mussikee, 128 A. 591, 
101 N.J.Law 268. 

N.Y.—People v. De Simone, 168 N. 


YS. 976, 181 App.Div. eee _36 N.Y.Cr. 
286 [aff 121 N.E. 761, 225 N.Y. 261]. 


Or.—State v. McCarroll, 261 P. 411, 
123 Or. 173: 


Utah.—State v. Scott, 188 P. 860, 55 
Utah 553; State v. Thorne, 117 P. 58, 
39 Utah 208. 


And see cases infra note 86. 


a U.S.—Hood v. U. S., 43 F.(2d) 


Ala.—Adams vy. State, 93 So. 292, 18 
Ala.App. 524. 


Cal.—People v, Le Baron, 268 P. 651, 


State, 255 S.W. 


29 S.W.(2d) 


é 


269 P. 476, 92 Cal.App. 550; People v. 
Adams, 244 P. 106, 76 Cal.App. 178. 


J1l.—People v. Fiorita, 170 N.E. 690, 
339 Ill. 78; People v. Rogers, 154 N.EH. 
909, 324 Tl. 224; People v. Beil, 153 N. 
E. 639, 322 Ill. 434. 


Iowa.—State v. Yarham, 221 N.W. 
493, 206 Iowa 833. 


Ky.—Maiden vy. Commonwealth, 9 
S.W.(2d) 1018, 225 Ky. 671. 


Minn.—State v. Youngquist, 223 N. 
W. 917, 176 Minn. 562; State v. Miller, 
186 N.W. 803, 151 Minn. 386. 


Okl.—Brummett v. State, 264 P. 224, 
39 Okl.Cr. 284; Scott v. State, 163 P. 
558, 13-Okl.Cr. 225. 


Pa.—Commonwealth v. Williams, 41 
Pa.Super. 326. 


S.C.—State yv. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 


Tex.—Zonora v. State, 51 S.W.(2d) 
724, 121 Tex.Cr. 637; Gray v. State, 
39) “SIWAN2d) 625s lise TexCrm 552) 
Byers v. State, 33 S.W.(2d) 446, 116 
Tex.Cr. 98; Coker v. State, 281 S.W. 
572, 103 Tex.Cr. 588. 


Wash.—State v. Cottrell, 106 P. 179, 
56 Wash. 548. 


87. Fleenor v. State; 162 N.E. 234, 
200 MENG. 65s VOLALe ws, SCOLL, LSS Ps 
860, 55 Utah 533; Martin v. Common- 
wealth, 129 S.E. 348, 143 Va. 479. 


Impeachment of witnesses general- 
ly see infra §§ 914-1379. 


Matters inconsistent with direct 
eens, see supra text and notes 


88. Statements, admissions, and 
tld see infra text and notes 
Ce 

89. Commonwealth v. Smith, 113 
Ave S44, 2708 Pan'583- 


90. State v. McHénry, 223 N.W. 
535, 207 Iowa 760. 
91: Coy v. State, 171 S.W. 221, 75 


Mex Cr. 85. 
92. Rowley v. State, 292 S.W. 901, 


because exacted by improper methods.t Where one 
106 Tex.Cr. 446. 
93. Confessions gene see 


Criminal Law §§ 1464-1518. 


94. U.S.—United States v. Oppen- 
heim, 228 F. 220 [rev on othér grounds 
241 F. 625, 154 C.C.A. 583]. 


Ala.—Williams y. State, 58 So. 925, 
4 Ala.App. 92 [certified questions an- 
swered 58 So. 921, 177 Ala. 34, Ann. 
Cas.1915A 584]. 


Fla.—Gorey v. State, 71 So. 328, 71 
Fla. 195. 


Kan.—State v. Harris, 175 P. 153, 
103 Kan. 347. 


Mont.—State v. 
Mont. 1. 


N.Y.—People vy. Brown, 96 N.B. 367, 
203 N.Y. 44, Ann.Cas.1913A. 732. 


Okl.—David vy. State, 179 P. 48, 14 
Okl.Cr. 535. 


Or.—State v. Torbet, 143 P. 1107, 72 
Or. 402. 


Te eae teow v. State, 255 S.W. 444, 
95 Tex.Cr. 


95. Woods, v. State, 221 S.W. 276, 
87 Tex.Cr: 354 


96. Pools. v. Hurst, 207 P. 499, 57 
Ceal.App. 473; People v. Wilson, 174 
N.E. 398, 342 Ill. 358. 


[a] Unsigned confession.—Defend- 
ant may be cross-examined as to 
whether he made statements contain- 
ed in a purported written confession, 
even though such confession is not ad- 
missible because not signed. People 
vy. Hurst, 207 P. 499, 57 Cal.App. 473. 


97. People v. Reilly, 169 N.Y.S. 119; 
181 App.Div. 522, 36 N.Y.Cr. 248 [Laff 
120 N.E. 113, 224 N.Y. 90]. 


98. Commonwealth y. Prophet, 16 
ADT PaO cea el 22, p oe 


99. State v. Wilson, 122 S.w. 
223 Mo. 173. i: 


1. Smith v. State, 144 So. 471, 166 
Miss. 893; Pryor v. State, 245 P. 669, 
384 Okl.Cr. 131; State v. Carson, 126 S. 
H.0755,0131 S:C..331. 


Inich, 173 P. 230, 55 
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confession has been introduced in 


state and another by defendant, he may be cross-ex- 
amined as to apparent contradictions between them.? 


Overcoming false inferences from testimony. De- 
fendant may be cross-examined to overcome or rebut 
false inferences arising from the testimony given by 
him on his direct examination,’ or to modify or weak- 
en its effect, and so may be questioned in such man- 
ner as to elicit answers tending to contradict his di- 


rect testimony.® 
Degree of guilt. 


guilt.® ; 


2. Leal v. State, 291 S.W. 226, 106 
Tex.Cr. 68. 


3. State v. Virgens, 151 N.W. 190, 
128 Minn. 422. 


4. People v. Lombard, 21 P.(2d) 
955, 131 Cal.App. 525. 


5. People v. Lombard, supra. 


6. Johns v. State, 182 N.H. 356, 42 
Ohio App. 412 [petition dism 181 N.E. 
878, 124 Ohio St. 671]. 


7. Order of proof in criminal case 
ieee see Criminal Law 8§§ 2179- 


8. Mohler v. Commonwealth, 111 S. 
BE. 454, 1382 Va. 713. 


9. See supra text and notes 32-8. 
10. See supra §§ 792-827. 


11. U.S.—Silverman VOU. S.55559 
F.(2d) 636 [cert den 53 S.Ct. 89, 287 
UW. S.-640, 77 L.Ed. 5549; Taylor Vv. 
Were aus B.(2a) 813; Brown v. U.S. 
6 F.(2d) 522; Souza’ Was Ls ee On bee (2a) 
9; Deupree v. U.S., 2 F. (2d) ‘44; Well- 
man vy. U. S., 297 B. 925; Jollit v. U. s., 
285 F. 209 foert den sub nom. Saliba 
Vin Oe ap Ss Cl. 519, 261 US. 624767, 
hapa. 832; / Diges ov. Ss. 220" Rs 
545, 136 C.C.A. 147 [cert gr Sub nom. 
Caminetti VimUle Ss NOD S.Ct. WSO oes 
U.S. 636, 59 L.Ed. 1500, and aff 37S. 
Ct. 192, 242 U.S. 470, 61 L.Ed. 442, Ann. 
Cas.1917B 1168]; Norton v. United 
States, 205 F. 593, 123 C.C.A. 609 [cert 
den 35 S.Ct. 200, 235 U.S. 699, 59 L.Ed. 
432]; Franklin v. United States, 193 
eee sees CO ClAS 258: "Ball v0. 3S: 
147 F. 32, 78 C.C.A. 126; Thompson 
Valen Se Uae 14, 75 ICiCvA. 1725) 7 
Ann.Cas. 62. 


Ala.—Weems v. State, 132 So. 711, 
222 Ala. 346 [rev 182 So. 709, 24 Ala. 
App. 210]: Collins v. State, 115 So. 
223, 217 Ala. 212; Malloy v. State, 
96 So. 57, 209 Ala. 219; Carmichael v. 
State, 72° So. 405, 197 "Ala. 185; Rob- 
erson vy. State, 62 So. 837, 183 Ala. 43; 
Gilmer v. State, 61 So. 3717, 181 Ala. 


23; Jones v. State, 57 So. 36, 174 Ala. 
85: Harrell v. State, 52 So. 345, 166 
Ala. 14; Phillips v. State, 49 So. 794, 


161 Ala. 60; Noel v. State, 49 So. 824, 
161 Ala. 25; Hays v. State, 46 So. 471, 
155 Ala. 40; Nicholson vy. State, 43 
So. 365, 150 Ala. 80; Thomas v. State, 
43 So. 371, 150 Ala. 31; Untreinor v. 
State, 41 So. 285, 146 Aia. 26; Barden 
v. State, 40 So. 948, 145 Ala. 1; Mann 
v. State, 82 So. 704, 184 Ala. 1; Hurst 
v. State, 31 So. 933, 133 Ala. 96; te- 
vens v. State, 32 So. 270, 133 Ala. 
28; Maxwell v. State, 29 So. 981, 129 
Ala. 48; Fonville v. State, 8 So. 688, 
91 Ala. 39; Rains v. State, 7 So. 315, 
88 Ala. 91; Baker v. State, 149 So. 858, 
95 Ala.App. 532 [cert den 149 So. 859, 
927 Ala. 271]; Fuller v. State, 107 So. 
731, 21 Ala.App. 300; Prescott v. State, 
103 So. 75, 20 Ala. "App. 466; Savage 


A defendant who, on direct ex- 
amination, has admitted his guilt may be cross-exam- 
ined as to matters bearing upon the degree of his 
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Additional evidence for prosecution. While it is 
ordinarily the duty of the prosecution in a eriminal 
case to introduce all the evidence on which it relies 
before defendant is required to introduce that on 
which he relies for his defense,? it is within the 
discretion of the court to permit the prosecution to 
introduce exhibits in connection with the cross-exam- 
ination of defendant.® 


Cases in which, under the 


rules relating to the examination of defendant in a 


criminal proceeding,® and to the scope and extent of 
cross-examination generally,!® the cross-examination | 
of a defendant on particular matters has been held 


proper, or permissible,!? or, on the other hand, im- 


v. State, 100 So. 919, 20 Ala.App. 97; 
Adams v. State, 97 So. 159, 19 Ala. 
App. 316; Lumpkin v. State, 97 So. 
171, 19 Ala.App: 272; Clements v. 
State, 95 So. 831, 19 Ala.App. 177; 
Windom v. State, 93 So. 79, 18 Ala. 
App. 430 [cert den 93 So. 924, 208 Ala. 
70]; Reed v. State, 92 So. 513, 18 Ala. 
App. 371; Hood v. State, 92 So. 30, 
18 Ala.App. 287; Beecham v. State, 86 
So. 130, 17 Ala. App. 490; McConnell v. 
State, 69 So.“333)S18 Ala.App. 79; 
Ragsdale v. State, 67 So. 783, 12 Ala. 
App. 1; Barber v. State, 65 So. 842, 
11 Ala.App. 118; Fowler v. State, 63 
So. 40, 8 Ala.App. 168; Spivey v. State, 


61 So. 607, 7 Ala.App. 361; Malchow 
v. State, 59 So. 342, 5 Ala.App. 99; 
Sandford v. State, 57 So. 134, 2 Ala. 
App. 81. 


Ariz.—Nort v. State, 138 P. 543, 15 
Ariz. 278; Bruchman v. U. S., 89 P. 
AV3y Aa PArize 1785 
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proper, or properly excluded,!? under all the cireum- 
stances, may be found in the footnotes. 
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matter concerning which he has testified on his di- 
rect examination,!® and in general as to his motives 
in testifying,'® his bias or interest,'7 his feelings to- 
ward defendant,!® and his relations to the crime and 
the persons connected with it,?® or any other matters 
which tend to impeach his fairness or impartiality,”° 
and his veracity?! and ecredibility,?* or which tend 
to weaken the force of his testimony.”* So it is prop- 
er to ask him whether he expects leniency or immuni- 
ty because of his testimony;?* and, where two or 
more accomplices or codefendants have “turned 
state’s evidence,” they may be asked whether they 
have consulted together about so doing, and about 
giving testimony in the case.?® Cross-examination as 
to irrelevant or immaterial matters, however, is not 
ordinarily proper.*® Particular cases in which, un- 
der all the circumstances, questions asked of an ac- 
complice on cross-examination have been held prop- 
er, or permissible,?? or, on the other hand, improper, 
or proper to be excluded,?* may be found in the foot- 
notes. 


[§ 833] (¢) Prosecuting Witness.2® In a prose- 
cution for such a crime as rape, seduction, incest, or 
the like, great latitude should be allowed in the cross- 
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(recognizing rule); 
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examination by defendant of the prosecuting wit- 


ness,®° particularly where her testimony is uncorrob-| 


orated.*! Such witness may, in general, be cross- 
examined on matters pertinent to the issues in the 
case,?2 or concerning which she has testified or to 
which she has referred on her direct examination,?* 
and as to matters bearing upon her eredibility*4 and 
the weight to be given to her testimony,*® or for the 
purpose of testing her memory,*® or of contradicting 
statements made by her on direct examination,®’ or 
rebutting false inferences arising therefrom.?® 
Thus, where she testifies that she did not make 
prompt complaint, she may be cross-examined as to 
her reasons for failing so to.do;*® and where she 
is permitted to give in evidence the birth of a child 
to her, and to impute its fatherhood to defendant, 
she is subject to cross-examination as to the possibil- 
ity of another being the father.*° Questions merely 
embarrassing to prosecutrix, however, and not neces- 
sary to aid the jury in determining the guilt or in- 
nocence of defendant, should not ordinarily be per- 
mitted.4! Cases in which, under all the cireumstanc- 


_es, the cross-examination of a prosecuting witness 
‘was held not to have been unduly restricted may be 
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8 S.D. 547. 


Wash.—State v. Coates, 61 P. 726, 
22 Wash. 601. 


{a] Communication between ac- 
complices.—Where three persons, con- 
cededly guilty of the murder, and al- 
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NeWareositen 4 NOD. Sais eo Wake ooo 
(to same effect, and holding further 
that where an accomplice had, by his 
own testimony, made out a case of 
murder against himself, he might be 
asked, on cross-examination, if he ex- 
pected to be hung). 
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N.B. 757, 300 Ill. 92. 


27. Ala.—Humphries v. State, 56 
So. 72, 2 Ala.App. 1 


Ariz.—Youree vy. Territory, 
894, 3: Ariz: 346. > - 


Ark.—Slim and Shorty v. State, 186 
S.W. 308, 123 Ark. 583. 


Ga.—York v. State, 156 S.E. 733, 42 
Ga.App. 453, 


Ill.—People v. Hunter, 160 N.B. 192, 
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Cal.—People v. Negra, 280 P. 254, 
208 Cal. 64; People v. Yates, 236 P. 
185, 71 Cal.App. 788. See People v. 
Bolanger, 11 P. 799, 71 Cal. 17 (hold- 
ing that, where a witness stated that 
he had feigned complicity with one 
indicted for larceny, for the purpose 
of detecting the thieves, and stated 
what he said and did in connection 
with the transaction, a question ask- 
ed of him as to whether he stole the 
property which defendant was charg- 
ed with stealing was properly disal- 
lowed, as it was for the jury to de- 
termine from the evidence whether he 
was or was not particeps criminis). 


Iowa.—State v. Huss, 232 N.W. 692, 
210 Iowa 1317. 


Mo.—State v. Ritter, 231 S.W. 606, 
288 Mo. 381. 


29) P. 


Or. 415. 


S.D.—State v. Smith, 67 N.W. 619, 
8 S.D. 547. 


Wash.—State v. Jones, 101 P. 708, 
53 Wash. 142. 


See People v. Robertson, 210 Ill.App. 
234 [aff 120 N.B. 539, 284 Ill. 620]. 


29. Particulars of complaint by 
prosecutrix in rape sée Rape § 92. 


30. People v. Vaughan, 21 P.(2d) 
438, 131 Cal.App. 265; People v. Dav- 
enport, 110 P. 318, 13 Cal.App. 632; 
State v. Jensen, 186 N.W. 581, 151 
Minn. 174; State v. Sandquist, 178 N. 
Wi 883) TAG) Minn: (322: 9 State ey. 
Trocke, 149 N.W. 944, 127 Minn. 485; 
State v. Paddock, 284 P. 549, 86 Mont. 
569; State—-v. Warner, 13 -P.(2d) 317, 
79 Utah 510 [vacating 291 P. 307, 79 
Utah 500]. 


31. State v. Warner, supra. 


32. State v. Brooks, 165 N.W. 194, 
181 Iowa 874; State v. Hector, 138 N. 
W. 930, 158 Iowa 664. 


33. People v. Carlos, 149 N.W. 1006, 
183 Mich. 269; State v. Rice, 98 S.E. 
432, 83 W.Va. 409; State v. Koch, 84 
S.E. 510, 75 W.Va. 648. 


34. State v. Poston, 203 N.W. 257, 
199 Iowa 1073; State v. Brooks, 165 N. 
W. 194, 181 Iowa 874; State v. War- 
ner, 13 P.(2da) 317, 79 Utah 510 [vacat- 
ing 291 P. 307, 79 Utah 500]. 


35. State v. Warner, supra. 


36. State v. Trocke, 149 N.W. 944, 
127 Minn. 485. 


37. Owens v. State, 108 So. 654, 21 
Ala.App. 321. 


38. People v. Davenport, 110 P. 318, 
13 Cal.App. 632. 


39. People v. Vaughan, 21 P.(2d) 
438, 131 Cal.App. 265. 


40. People v. Janos, 157 Ill.App. 
307; Kanert v. State, 187 N.W. 975, 
92 Neb. 14; State v. Rice, 98 S.B. 432, 
83 W.Va. 409; State v. Koch, 84 S.B. 
510,.75 W.Va. 648. See People v. Pres- 
ton, 188 Ill.App. 93. 


41. State v. Sandquist, 178 N.W. 
883, 146 Minn. 322. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 833-836] 


found in the footnotes.*? 


[§ 834] g. Waiver of Objections.4® The fact 
that, on the cross-examination of a witness, ques- 
tions clearly or necessarily leading up to a question 
calling for an answer outside of legitimate cross- 
examination are not objected to does not operate as 
a waiver of the right to object to such improper ques- 
tion when asked.** An objection, however, that the 
cross-examination of a witness exceeded its proper 
scope cannot be raised for the first time on appeal, 
and if so raised will be treated as waived.*° 


[§ 835] 8. Conduct of Cross-Examination*—a. 
By Whom Conducted—(1) In General. Under rule 
of court expressly so providing, only one counsel may 
cross-examine a witness ;*® but in the absence of rule, 
eross-examination of the same witness by more than 
one counsel is discretionary with the court,*7 and 
even where there are several defendants, if they ap- 
pear by the same attorney, and plead jointly by the 
same attorney, and the pleas are all signed by the 
same counsel, and the same attorney and counsel ap- 
pears on the trial, and the defenses of the several 
defendants are in substance the same, the trial court 
is within its discretion in refusing to allow defend- 
ants to be represented separately at the trial.*® 
Cross-examination in a criminal case may not be con- 
ducted by one who is neither a lawyer nor party de- 
fendant but merely a complaining officer and witness 
in the case.*® Where several are being tried jointly 
for the same offense, the order in which counsel for 
the several defendants shall cross-examine the state’s 
witnesses may be regulated by the court,®° and one of 
them may even be denied the right to cross-examine 
separately where he had arranged with the others 


42. Ala.—Malloy v. State, 96 So. 57,/35 S.C. 197. 
209 Ala. 219. 51. 


Ark.—Clift v. State, 243 S.W. 955, 52 
155° Ark. 37. 7 


Cal.—People v. MacDonald, 140 P. 
256, 167 Cal. “545. 


Tll.—People v. Campbell, 201 Tl.App. 


ch mI a Th Seg) Waibel, 189 Ill. | 52°Misc. 150, 22 N.Y.Cr. 283. 
Md.—Baehr v. State, 110 A. 103, 136 55. State v. Sims, 16 S.C. 486. 

Md. 128. 56. Snee v. Snee, 167 A. 606, 109 
Minn.—State v. Trocke, 149 N.W.|Pa.Super. 477. 

944, 127 Minn. 485. ae 


43. Defendant in criminal case tes-| R. Co., 
tifying in own behalf as waiving right | 144 Ill.App, 219]. 


WITNESSES 


Roberts v. State, 14 Ga. 18, 21. 58. 


State v. Davis, 
Mont. 384; People vy. Billis, 110 N.Y.S. 59 
587,958! Mise. 150,22) N.Y¥oCre283t ra 


53. State v. Bryant, 55 Mo. 75. 
54. People v. Billis, 110 N.Y.S. 387, [a] 


111l.—Balsewicz v. Chicago, etc.,’ 
88 N.B. 734, 240 Ill. 288 [rev 
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that counsel of one of them should cross-examine for 
all;5 but where defendants jointly indicted are tried 
jointly under order of court denying separate trials 
and the interests of defendants are, or may be, ad- 
verse to each other, each defendant is entitled to have 
the counsel representing him cross-examine the 
state’s witnesses,®2 and a rule of court forbidding 
more than one counsel on either side to examine wit- 
nesses, in so far as it deprives an accused the right 
to cross-examine by his own counsel, is void;°* nor is 
the court’s error in denying the right mitigated by 
permission of one defendant to cross-examine 
through the other defendant’s counsel.®* However, 
where defendants are charged with riot, it has been 
held that, the case being an entirety with no right 
of defendants to separate trials, the court has the 
power in conduct of the trial to limit the cross-exam- 
ination to one counsel for defendants although the 
several defendants are represented by different coun- 
sel,>° 


[§ 836] (2) Cross-Examination by Court. While 
ordinarily the court is not justified in usurping fune- 
tions of counsel in cross-examination of witnesses,°*® 
it may cross-examine in a proper ease,°? as, for ex- 
ample, to induce a direct answer,°® or to prevent the 
court’s being used as an instrument of injustice 
where there are indications at the trial of imposition 
on the court,®® or where a party and his attorney are 
absent and the court sees reason to scrutinize the tes- 
timony of the witness;°° or, in a eriminal ease, to 
test the truth of accused’s direct testimony when he 
chooses to take the stand as a witness in his own be- 
half ;°1 or, in a divorce suit, to prevent collusion.®? 
Also the court may interpose during a cross-examina- 
tion by counsel and question the witness to give him 


N.Y.S. 557, 561, 224 App.Div. 546. 


Farmers’ State Bank of Iona yv. 


34 P. 182, 13 Gehlsen, 212 N.W. 599, 170 Minn. 341. 


Balsewicez v. Chicago, B. & Q. 
Ry. Co., 88 N.E. 734, 240 Ill. 238 [rev 
144 Ill.App. 219]. 


Execution of release by coun- 
ty administrator.—Where, in an ac- 
tion for death of a resident of B coun- 
ty, defendant offered a release execut- 
ed by a former administrator appoint- 
ed in C county, which defendant had 
not disclosed to plaintiff or his attor® 
neys until the trial, it appearing that 
the C county court had been imposed 
on, the trial judge did not err in cross- 
examining a witness who testified con- 


to object to improper cross-examina- 
tion see supra § 831. 


44. Moratsky v. Wirth, 76 N.W. 
1032, 74 Minn. 146. 


45. State v. Bell, 111 S.W. 24, 212 
Mo. 111. 


Presentation in trial court of ques- 
tion to be reviewed generally see Ap- 
peal and Error § 741; Criminal Law § 
Sos. 


46. Cook v. Standard L., etc., Ins. 
Co., 49 N.W. 474, 86 Mich, 554. : 


47. Williamson vy. Craig, 215 N.W. 
664, 204 Iowa 555. 


ane Walker v. McMillan, 6 Can.8.C. 
i: 


49. People v. O’Neil, 
674, 139 Mise. 529. 


50. State v. Howard, 14 S.E. 481, 


248 N.Y.S. 


Md.—Cumberland & Allegany Gas 
Co. v. Caler, 146 A. 750, 157 Md. 596; 
Martin Fertilizer Co. v. Thomas & 
Co., 109 A. 458, 135 Md. 633. 


N.J.—State v. Aeschbach, 153 A. 
505, 107 N.J.Law 433. 
N.Y.—People v. Perrin, 231 N.Y.S. 


557, 224 App.Div. 546 [aff 168 N.E. 
407, 251 N.Y. 509]; People v. Frasco, 
175 N.Y.S. 518, 187 App. Div. 299, 37 
N.Y.Cr. 441; Gill.v. People, 5 Thomps. 
&C. 308, 2 Cow.Cr. 93. 


Tex.—Ingle v. Ingle, 131 S.W. 241, 
62 Tex.Civ.App. 205. 


“Despite the limited role permitted 
to a trial judge in the state courts, he 
still has the right of cross-examina- 
tion, and counsel for the defendant 
may, by objection and exception and 
requests to charge, correct erroneous 
statements.” People v. Perrin, 231 


*By S. Boyp DARLING (§§ 835-850). 


cerning the execution of the release 
by the C county administrator to as- 
certain who and what such former ad- 
ministrator was, and his relation, if 
any, to decedent. Balsewicz v. Chi- 
cago, B. & Q. Ry. Co., 88 N.E. 734, 240 
Ill. 238 [rev 144 Ill.App. 219]. 


60. See Bradley v. Mirick, 91 N.Y. 
293 [aff 25 Hun 272] (holding that 
testimony of a witness at-:the first 
trial where there was judgment by 
default cannot be excluded at the sec- 
ond trial, the witness having died, on 
the ground that there had been no 
cross-examination, where the absent 
party had not been deprived of an 
opportunity to cross-examine). 


61. Gill v. People, 5 Thomps. 
(N.Y.) 308, 2 Cow.Cr. 93. ed 


62. Snee v. Snee, 167 A. 606, 109 Pa 
Super. 477; Ingle v. Ingle, 131 S.W. 
241, 62 Tex.Civ.App. 205. 
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opportunity for explanation,®? although it has been 
held proper for the court to refuse to allow the wit- 
ness to explain testimony brought out in cross-exam- 
ination by the court but to leave the explanation to 
be brought out by the party on redirect examina- 


WITNESSES 


tion.**% Jt is improper for the court to cross-exam- 


ihe a witness in such manner or at such length as to 
indicate a purpose to break the force of his testi- 
mony;°®* but mere length of cross-examination by 


63. Johnson v. State, 589 So. 894, 
64 Fla. 321; Bickel v. Philadelphia 
Wood Paving Co., 2 Walk. (Pa.) 150. 


{a] Qualifying statement.— Where 
a witness testified that he had talked 
with no one about the case, he may, 
on being asked by the court, explain 
that he had testified at a hearing be- 
fore the grand jury. Johnson v. 
State, 59 So. 894, 64 Fla. 321. 


6344. BH. T. & H. K. Ide v. Boston 
& M. R. R., 74 A. 401, 83 Vt. 66. 


64. Glover v. U. S., 147 F. 426, 77 
CCA. 450, 8 Ann.Cas. 1184 [rev 91 
S.W. 41, 6 Ind.T. 262]; Harriman v. 
Spear, 55 App.D.C. 381, 6 F.(2d) 684, 
686; Parker v. State, 178 S.W. 438, 132 
Tenn. 327, L.R.A.1916A 1190. 


“The appellant complains that at 
the trial below the presiding judge 
severely cross-examined him at great 
length when he testified as a witness 
in the case, thus exciting distrust of 
him in the minds of the jurors, and 
wrongfully discrediting his case in 
their estimation. In answer to this 
we may say, in general, that we do not 
eommend the practice of extended 
eross-examinations of witnesses by 
the trial court, but a careful reading 
of the examination now in question in 
the light of the surrounding circum- 
stances fails to convince us that there 
was such prejudicial error in this in- 
stance as to require a reversal of the 
judgment.’”’ Harriman y. Spear, su- 
pra. 

65. People v. Keys, 255 P. 897, 82 
Cal.App. 602. 


66. Brown v. Louisville, 
Cory L9VSomlooly 111 Ala.. 276. 


67. Discretion of court in limiting 
scope of direct examination see su- 
pra §§ 818-827. 


68. U.S.—Alford v. U. S., 51 S.Ct. 
218, 282 U.S. 687, 75 L.Hd. 624 [rev 
41 F.(2d) 157 (cert gr 51 S.Ct. 77, 282 
U.S. 826, 75 L.Ed. 736)]; Storm v. U. 

«S., 94 U.S. 76, 24 L.Ed. 42; Goldstein 
y. U.S} 63 EF. (2d) 609; Union Trust 
Co. of Cleveland, Ohio v. Woodrow 
Mfg. Co., 63 F.(2d) 602; Niagara Fire 
Ins. Co. v. Raleigh Hardware Co., 62 
F.(2d) 705; Community Natural Gas 
Co. v. Henley, 54 F.(2d) 59; Cropper 
y. Titanium Pigment Co., 47 F.(2d) 
MOSS, iS LACE, (O15 Crocker) Rirst 
Bederal Trust Co. v. U.. S...38 EF. (2d) 
545; Portman y. U. S., 34 F.(2d) 406; 
Alderman v. U. S., 31 F.(2d) 499 [cert 
den 49 S.Ct. 515, 279. U.S. 869, 73 L. 
Ed. 1006]; Brady v. U. S., 26 F.(2d) 
400 [cert den 49 S.Ct. 24, 278 U.S. 621, 
73 L.Ed. 542]; Eppinger & Russell 
v. Sheely, 24 F.(2d) 153; Harvey v. 
U. S., 23 F.(2d) 561; Madden v. U. S., 
20 F.(2d) 289 [cert den 48 S.Ct. 116, 275 
U.S. 554, 72 L.Ed. 423]; Quigley v. U. 
S., 19 F.(2d), 756; Arnold v.. U..S., 7 
BNCZG)in86 ts ERODLIIO! Vees- cS) oe). 
975 [cert den 44 S.Ct. 137, 268 U.S. 
716, 68 L.Hd. 522]; Jelke v. U. S., 255 

F. 264, 166 C.C.A. 434; Post Pub. Co. 
v. Peck, 199 F. 6, 120 C.C.A. 1. 


Ala.—Peterson v. State, 150 So. 156; 
Swinney v. State, 142 So. 562, 225 Ala. 
273; Deloney v. State, 142 So. 432, 


OeCay | kts 


225 Ala. 65; Doss v. State, 139 So. 290, 
224 Ala. 90; Alabama Power Co. v. 
Berry, 130 So. 541, 222 Ala. 20; Fin- 
ney v. Bouchelle, 124 So. 423, 220 Ala. 
194; Torrance v. Wells, 122 So. 322, 
219 Ala. 384; Ratliff v. State, 102 So. 
621, 212 Ala. 410; Ex parte State ex 
rel. Attorney General, 99 So. 100, 210 
Ala. 667 [decision conformed to Har- 
bin v. State, 99 So. 740, 19 Ala.App. 
623]; Jefferson v. Republic Iron & 
Steel Co., 93 So. 890, 208 Ala. 143; 
Pynes v. State, 92 So. 666, 207 Ala. 
413; Payne v. Roy, 90 So. 605, 206 
Ala, 432; Windham v. Hydrick, 72 So. 
403, 197 Ala. 125; Central of Geor- 
gia Ry. Co. v. Bagley, 55 So. 894, 173 
Ala. 611; Treadwell v. State, 53 So. 
290, 168 Ala. 96; Crain v. State, 52 
Sons, 1166 Avast St. Mouis, ete, oR: 
Co. v. Phillips,*51%So0. 638, 165 Ala. 
504; Davis v. Anderson, 50 So. 1002, 
163 Ala. 385; Newman v. State, 49 
So. 786, 160 Ala. 102; Clay v. Sullivan, 
47 So. 153, 156 Ala. 392; Southern R. 
Co. v. Hobbs, 43 So. 844, 151 Ala. 335; 
Gregory v. State, 42 So. 829, 148 Ala. 
566; Hill v. State, 41 So. 621, 146 Ala. 
5bis¥ "Birmingham, BR.) "etes— Co. 'v. 
Mason, 39 So. 590, 144 Ala. 387, 6 Ann. 
Cas. 929; Mann v. State, 32 So. 704, 
134 Ala. 1; Teal v. State, (App.) 145 
So. 502; Russell v. State, 137 So. 460, 
24 Ala.App. 496 [cert den 137 So. 462, 
223 Ala. 523); Williams v. State, 136 
So. 840, 24 Ala.App. 446 [cert den 136 
So. 841, 223 Ala. 557]; Walters v. 
State, 135 So. 600, 24 Ala.App. 370; 
Pouncey v. State, 136 So. 741, 24 Ala. 
App. 326 [cert den 136 So. 743, 223 Ala. 
431}; England v. State, 126 So. 174, 
23 Ala.App. 393; Peden v. State, 124 
So. 282, 23 Ala.App. 264 [cert den 124 
So. 284, 220 Ala. 112]; Largin v. State, 
104 So. 50, 20 Ala.App. 550; Webster 
v. State, 100 So. 201, 19 Ala.App. 587 
feert den 100 So: 202, 212 “Ada. 3116]; 
Adams v. State, 97 So. 159, 19 Ala. 
App. 316; Lumpkin y. State, 97 So. 
171, 19 Ala.App. 272; Hamlett v. State, 
96 So. 371, 19 Ala.App. 218; Holcomb 
v. State, 94 So. 917, 19 Ala.App. 24 
[cert den 94 So. 921, 208 Ala. 698]; 
Burgess v. State, 92 So. 911, 18 Ala. 
App. 529 [cert den 93 So. 922, 208 Ala. 
696]; Bodine v. State, 93 So. 264, 18 
Ala.App. 514; Hodge v. State, 92 So. 
79, 18 Ala.App. 361; Patrick v. State, 
92,So. 87,18 Ada.App..3353)' Roden v. 
State, 72) So.) 605") Lo pAlat App» 133; 
Aachen & Munich Fire Ins. Co. v. 
Arabian Toilet Goods Co., 64 So. 635, 
10 Ala.App. 395; Gardner v. State, 58 
So. 1001, 4 Ala.App. 131; Swope vy. 
State, 58 So. 809, 4 Ala.App. 83. 


Ark.—Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182 Ark. 232; High- 
tower v. Scholes, 193 S.W. 257, 128 
Ark. 88; King v. State, 152 S.W. 990, 
106 Ark. 160; St. Louis, ete., R. Co. v. 
Pell, 115 S.W. 957, 89 Ark. 87. 


Cal.—Sellers v. Wood Hydraulic 
Hoist & Body Co., 271 P. 1055, 205 
Cal, 519; Gallatin v. Corning Irr. Co., 
126 P. 864, 163 Cal. 405, Ann.Cas.1914A 
74; Kimball v. Northern Electric Co., 
113° PS 156,>159' Cal. -225-) Sandell vy. 
Sherman, 40 P. 493, 107 Cal. 391; Ben- 
nett v. Morris, 37 P. 929; Santa Ana 
Vv.” Harlin, 34°0P. 9224/99) @alhv538;. 
Brumagim y. Bradshaw, 39 Cal. 24; 
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the court, in the absence of proof of prejudice occa- 
sioned thereby, is not error.®® 
complain of the action of the court in withdrawing a 
question which it had asked the adverse party’s wit- 
ness on cross-examination.°® 


One party cannot 


[§ 837] b. Control by, and Discretion of, Court.*7 
The scope and extent of the cross-examination of a 
witness,°*® including own witness who has proved hos- 


West Coast Securities Co. v. Kilbourn, 
294 P. 57,°110 Cal.App. 293; Belm v. 
Patrick, 293 P. 847, 109 Cal.App. 599; 
Johnson v. Hulse, 256 P. 551, 83 Cal. 
People v. Smith, 98 P. 546, 
9 Cal.App. 224. 


Colo.—Union Deposit Co. v. Dris- 
coll, 26 P.(2d) 815; Massis v. People, 
258 P. 226, $2-Colo. 205; First Na- 
tional Bank of Ouray v. Shank, 128 
P. 56, 53 Colo. 446; Van Wyk v.-Peo- 
ple, 99 P. 1009, 45 Colo. 1. 


Conn.—Finch v. Weiner, 145 A. 31, 
109 Conn. 616; Ely v. Mason, 115 A. 
479, 97 Conn. 38; Gorman v. Fitts, 69 
A. 357, 80 Conn. 531; Nesbit v. Crosby, 
51..A. 550, 74 Conn. 554; Murphy v. 
Murphy, 50 A. 394, 74 Conn. 198; State 
v. McGowan, 34 A. 99, 66 Conn. 392; 
Chapman v. Loomis, 36 Conn. 459. 


D.C.—Harris v. U. S., 59 App.D.C. 
353, 41, F.(2d). 976; United Cigar 
Stores Co. v. Young, 36 App.D.C. 390; 
U.S. v. Cross, 20 D.C. 365 [error dism 
Siete 842, 145 U.S. 571, 36 L.Ed. 


Ga.—Thompson v. State, 144 S.E. 
301, 166 Ga. 758; Durrett v. McWhor- 
ter, 129 S.BE. 870, 161 Ga. 179; Fields 
v. State, 167 S.E. 337, 46 Ga.App. 287; 
Hagood v. State, 62 S.E. 641, 5 Ga. 
App. 80; Fouraker va State, 62 S.E. 
116, 4 Ga.App. 692. 


Hawalii.—Territory v. Good, 27 Ha- 
wali 8 [petition den 27 Hawaii 27]. 


Ill.— People v. Jones, 175 N.E. 414, 
343 Ill. 291; People v. Miller, 174 N.B. 
414, 342 Ill. 244; People v. Jaffe, 170 
N.E. 712, 339 Ill. 101; People v. God- 
sey, 165 N.E. 178, 334 Ill. 11; People 
v. Buskievich, 162 N.E. 196, 330 Tl. 
532; Pollock v. Pollock, 159 N.E. 305, 
328 Ill. 179; People v. Andrews, 158 
N.E. 462, 327 Ill. 162; People v. Mil- 
ler, 127 N.E. 58, 292 Ill. 318; People 
v. Harris, 105 N.E. 303, 263 Ill. 406; 
Brennan y. Chicago & Carterville Coal 
Co., 89 N.E.. 756, 241 Ill. 610; Chicago 
Union Traction Co. v. Ertrachter, 81 
N.E. 816, 228 Ill. 114 [aff 130 Il1..App. 
602]; Fitzgerald v. Benner, 76 N.E. 
709, 219 Ill. 485; Chicago City R. Co. 
v. Creech, 69 N.B. 919, 207 Ill. 400; 
Chicago v. Lonergan, 63 N.E. 1018, 196 
Ill. 518; Birmingham F. Ins. Co. vy. 
Pulver, 18 N.E. 804, 126 Ill. 329, 9 
Am.S.R. 598 [aff 27 Ill. App. 17]; Peo- 
ple v. Campbell, 201 Ill.App. 215; 
People v. Carter, 188 Ill.App. 22; Hale 
Vin Halesol6 9a LUMA pp.) 272") (Stein vs 
Automatic Electric Co., 152 I1l.App. 
392; Shields _v. People, 132 I1l.App. 
109; Spring Valley v. Gavin, 81 Ill. 
App. 456 [aff 54 N.E. 1035, 182 Tl. 
232]; McCarty v. Chicago, etc., R. Co., 
34 Ill.App. 273. 


Ind.—-Stillson y. State, 184 N.B. 260; 
Schaffer v. State, 173 N.E. 229, 202 
Ind. 318; Savich v.. State, 164 N.E. 
273, 200 Ind. 417; Féeust v. State, 161 
N.E. 371, 200 Ind. 76; Perfect v. State, 
141 N.E. 52, 197 Ind. 401; Piggly- 
Wiggly Stores v. Lowenstein, 147 N. 
HE. 771, 197 Ind. 63; Henry v. State, 
146 N.E. 822, 196 Ind. 14; Clevenger 
v. State, 144 N.H. 524, 195 Ind. 45; 
Kell v. State, 142 N.E. 865, 194 Ind. 
874; Bolin v. State, 139 N.E. 659, 193 


For later cases, developments and changes in the law sce Annotations, same title and section number, 


§ 837] 


Ind. 302; Leimgruber v. Leimgruber, 
86 N.E. 73, 88 N.E. 598, 172 Ind. 370; 
Swyegart v. Willard, 76 N.E. 755, 166 
Ind. 25; Henderson v. Henderson, 75 
N.E. 269, 165 Ind. 666; Heath v. 
Sheetz, 74 N.E. 505, 164 Ind. 665; Arm- 
strong v. Halleck, 157 N.E. 10, 86 Ind. 
App. 440; Old Reliable Paint Co. v. 
Storey, 144 N.E. 562, 83 Ind.App. 203; 
Merchants’ Nat. Bank of Massilion, 
Ohio, v. Nees, 110 N.E. 78, 112 N.E. 
904, 62 Ind.App. 290; Cleveland, etc., 
R. Co. v. Hadley, 82 N.E. 1025, 40 Ind. 
App. 731 [aff 82 N.E. 1025, 84 N.E. 13, 
170 Ind. 204, 16 L.R.A.N.S. 527, 16 Ann. 
Cas. 1]; Payne v. Goldbach, 42 N.E. 
642, 14 Ind.App. 100; Gilliland . v. 
State, 42 N.E. 238, 13 Ind.App. 651. 


Ind.T.—Wilson v. U. S., 82 S.W. 924, 
5 Ind.T. 610. 


Iowa.—Bond v. Lotz, 243 N.W. 586, 
214 Iowa 683; State v. ‘Huss, 232 N.W. 
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Estate, 174 N.W. 493, 189 Iowa 28; 
Monson v. Chicago, R. I. & P. Ry. Co., 
159 N.W. 679, 181 Iowa 1354 [reh den 
and op mod 165 N.W. 305]; Schultz v. 
Starr, 164 N.W. 163, 180 Iowa 1319; 
Taylor v. Wildman, 145 N.W. 449, 
164 Iowa 252; State v. Johns, 132 N. 
W. 832, 152 Iowa 383; State v. Thom- 
as, 132 N.W. 51, 151 Iowa 572; Nie- 
meyer v. Chicago, ete., R. Co., 121 N. 
W. 522, 143 Iowa 127; State v. Brown, 
121 N.W. 513; Baker v. Mathew, 115 
N.W. 15, 137 Iowa 410; State v. Blee, 
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Kabaker, 90 N.W. 498, 116 Iowa 494; 
State v. Beebe, 88 N.W. 358, 115 Iowa 
128; State v. Smith, 77 N.W. 499, 106 
Iowa 701; Bailey v. Bailey, 63 N.W. 
341, 94 Iowa 598. 


Kan.—Lutz v. People’s State Bank 
of Minneola, 9 P.(2d) 997, 135 Kan. 
115; State v. Christensen, 294 P. 892, 
132 Kan. 192; State v. Morrison, 222 
P. 87, 115 Kan. 200; State v. Allen, 160 
P. 795, 98 Kan. 778, 99 Kan. 187; State 
v. Ross; 94 P. 270, 77 Kan. 341; Hamil- 
ton v. Miller, 26 P. 1030, 46 Kan. 486. 


Ky.—Wedlock v. Isaacs, 139 S.W. 
948, 144 Ky. 787; Byrne v. Morel, 49 
S.W. 1938, 20 Ky.L. 1311. 


La.—State v. Brown, 116 So. 588, 
166 La. 43; State v. Wren, 46 So. 99, 
121 La. 55; State vy. Haab, 29 So. 
725, 105 La. 230. 


Me.—State v. Kimball, 50 Me. 409. 


Md.—Donnelly’ v. Donnelly, 143 A. 
648, 156 Md. 81; State v. Emerson & 
Morgan Coal Co., 133 A. 601, 150 Md. 
429; Regester v. Regester, 64 A. 286, 
104 Md. 1. 


Mass.—Hanley Co. v. Whitney, 182 
N.E. 104, 279 Mass. 546; Isaacson v. 
Boston, W. & N. Y. St. Ry. Co., 180 N. 
E. 118, 278 Mass. 378; Ott v. Board of 
Registration in Medicine, 177 N.E. 542, 


276 Mass. 566; Commonwealth v. 
Knowlton, 163 N.E. 251, 265 Mass. 
382; Sullivan v. Brabazon, 162 N.E. 


312, 264 Mass. 276; Pappathanos v. 
Coakley, 161 N.E. 804, 263 Mass. 401; 
Commonwealth v. Derby, 160 N.E. 315, 
263 Mass. 39; Commonwealth vy. Klo- 
sek, 160 N.E. 252, 262 Mass. 416; Com- 
monwealth v. Barber, 158 N.E. 840, 
261 Mass. 281; Commonwealth v. 
Donaruma, 157 N.E. 538, 260 Mass. 
233; Commonwealth v. Knight, 154 N. 
E. 91, 257 Mass. 421; Ripley v. Toft, 
149 N.B. 311, 253 Mass. 490; Com- 
monwealth v. Corcoran, 148 N.E. 123, 
252 Mass. 465; Commonwealth v. Get- 
tigan, 148 N.E. 113, 252 Mass. 450; 
Commonwealth v. Anderson, 139 N.E. 
436, 245 Mass. 177; Commonwealth 
v. Kaplan, 130, N.E. 485, 238 Mass. 
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250; Freeman y. Freeman, 130 N.E. 
220, 238 Mass. 150; Riley v. Mills, 
121 N.E. 526, 232 Mass. 86; Cotter v. 
Nathan & Hurst Co., 110 N.E. 1037, 
222 Mass. 433; Schmidt v. Schmidt, 
104 N.E. 474, 216 Mass. 572; Phillips 
v. Chase, 87 N.E. 755, 201 Mass. 444, 
131 Am.S.R. 406; Barnard v. Bates, 
87 N.E. 472, 201 Mass. 234; Eastman 
v. Boston El. R. Co., 86 N.E. 793, 200 


Mass. 412; Gleason v. Daly, 80 N.E. 
486, 194 Mass. 348; Taylor v. Scho- 
field, 77 N.E. 652, 191 Mass. 1; Com. 


v. Middleby, 73 N.E. 208, 187 Mass. 
342; Jennings v. Rooney, 67 N.E. 665, 
183 Mass. 577; Com. v. Foster, 65 N.E. 
391, 182 Mass. 276; McLean v. Paine, 
63 N.E. 883, 181 Mass. 287; Boston 
Rubber Shoe Co. v. Gordon, 59 N.E. 
1110, 178 Mass. 520; Hartnett v. God- 
dard, 57 N.E. 677, 176 Mass. 326; South 
Danvers Nat. Bank v. Jackman, 14 N. 
E. 517; Blackington v. Johnson, 126 
Mass. 21; Wallace v. Taunton St. R. 
Co., 119 Mass. 91; Com. v. Burke, 114 
Mass. 261; Com. v. Lyden, 113 Mass. 
452; Rand v. Newton, 6 Allen. 38. 


Mich.—People v. Hurwich, 243 N.W. 
230, 259 Mich. 361; People v. Vander- 
hoof, 208 N.W. 458, 234 Mich. 419; 
People v. Jones, 206 N.W. 996, 233 
Mich. 514; Chapman v. Strong, 127 
N.W. 741, 162 Mich. 623; Weatherbee 
v. Byam, 125 N.W. 686, 160 Mich. 600; 
O’Dell v. Goff, 112 N.W. 736, 149 Mich. 
152, 10 L.R.A.N.S. 989, 119 Am.S.R. 
662; People v. Kindra, 60 N.W. 458, 
102 Mich. 147; Becker v. People, 11 
N.W. 779, 48 Mich. 43. 


Minn.—State v. Minneapolis Cold 
Storage Co., 184 N.W. 854, 150 Minn. 
208; Farmers’ Elevator Co. of Lans- 
ford, N. D., v. Great Northern Ry. Co., 
154 N.W. 954, 131 Minn. 152; State v. 
Findling, 144 N.W. 142, 123 Minn. 413, 
49 L.R.A.N.S. 449; McKinley v. Mac- 
beth, 129 N.W. 216, 389, 113 Minn. 148; 
State v. Phillips, 117 N.W. 508, 105 
Minn. 375; Kolbe v. Boyle, 108 N.W. 
847, 99 Minn. 110; Murphy v. Backer, 
70 N.W. 799, 67 Minn. 510; Hamilton 
v. Hulett, 53 N.W. 364, 51 Minn. 208; 
Gardner v. Kellogg, 23 Minn. 463. 


Mo.—State v. Loahmann, 58 S.W. 
(2d) 309; Barraclough v. Union Pac. 
R. Co., 52 S.W.(2d) 998; State v. 
Barnes, 29 S.W.(2d) 156, 325 Mo. 545; 
State v. Ryland, 25 S.W.(2d) 109, 324 
Mo. 714; State v. Wagner, 279 S.W. 
23, 311 Mo. 391; State v. Riley, 274 
S.W. 54; State v. Harp, 267 S.W. 845, 
306 Mo. 428; Kelckamp v. Lauten- 
schlaeger, 266 S.W. 470, 305 Mo. 528; 
Lehnerts v. Otis Elevator Co., 256 S. 
W. 819; Heier v. Funsch, (App.) 61 S. 
W.(2d) 253; Lang v. J. C. Nichols 
Inv. Co.,” (App.) 59°-'S.W.(2da) 63; 
Tueteberg v. St. Louis Public Service 
Co., (App.) 41 S.W.(2d) 956; Burton 
v. Phillips, (App.) 7 S.W.(2d) 712; 
Crews v. Bogy, (App.) 285 S.W. 549. 


Mont.—State v. Sedlacek, 239 P. 
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Trust, 149 P. 711, 51 Mont. 113; State 
v. Byrd, 111 P. 407, 41 Mont. 585. 


Neb.—Goemann v. State, 161 N.W. 
47 SLOOLDINEGD,. (ile. . Batrey. Post,  W1 
N.W. 123, 56 Neb. 698. 
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139 A. 753, -83 N.H. 190. 


N.J.—Altieri v. Public Service Ry. 
Co., 128 A. 547, 101 N.J.Law 241; Dav- 
enport v. Patteson, 118 A. 708, 98 N. 
J.Law 65; Corkran v. Taylor, 71 A. 
124, 77 N.J.Law 195; N. Risley & Sons 
v. Ocean City Development Co., 69 A. 
192, 75 N.J.Law 840; Day v. Donohue, 
41 A. 934, 62 N.J.Law 380; State v. 
Lasowski, 133 A, 415, 4 N.J.Misc. 489. 
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N.M. 507; State v. Martinez, 278 P. 
210, 34 N.M. 112; State v. Roybal, 273 
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ritory, 46 P. 349, 8 N.M. 446 [aff 17 S. 
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143 N.Y. 455; People v. Clark, 8 N.E. 
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2 N.E. 39 mem, 99 N.Y. 661 mem; 
People v. New York County Ct. of 


Oyer and T., 83 N.Y. 436; White v. 
McLean, 57 N.Y. 670 mem; Ross v. 
Ackerman, 46 N.Y. 210; Greton v. 


Smith, 33 N.Y. 245 [aff 1 Daly 380]; 
People v. Meadows, 121 N.Y.S. 17, 136 
App.Div. 226, 24 N.Y¥.Cr. 297 [aff 92 
N.E. 128, 199 N.Y. 1, 24 N.Y.Cr. 461]; 
Raynolds v. Vinier, 109 N.Y.S. 293, 125 
App.Div. 18; Butler v. Gazette Co., 104 
N.Y.S. 6387, 119 App.Div. 767; Nally 
v. Hitchcock, 61 N.Y.S. 962, 47 App. 
Div. 628; Fry v. Bennett, 16 N.Y. 
Super. 200, 9 Abb.Pr. 45 [aff 28: N.Y. 
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A. 597, 307 Pa. 122; Commonwealth v. 
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118 S.C. 44; State. v. Crosby, 20. S.E. 
440, 88 S.C. 98; State v. Gallman, 60 
S.E. 682, 79 8.c. 229, 237. 
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793; State v. Roberts, 235 N.W. 506; 
State v. Madison, 122 NW. 647, 23 S. 
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(Civ.App.) 248 S.W. 1077; St. Louis, 
etc., R. Co. v. Rogers, 108 S.W. 1027, 
49 Tex.Civ.App. 304; Tullos v. State, 
268 S.W.-174, 99 Tex.Cr. 122; War- 
ren v. State, 114 S.W. 380, 54 .Tex.Cr. 
443; Stevens v. State, 7 Tex.App. 39. 


Utah.—In re Bryan’s Estate, 25 P. 
(2d) 602; State v. Zolantakis, 259 P. 
1044, 70 Utah 296, 54 A.L.R. 1463. 


- Vt.—Bradley v. Kelley, 168 A. 554; 
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Canadian Pac. Ry. Co., 156 A. 524, 103 
Vt. 460; Saliba v. New York Cent. R. 
Co., 144 A. 194, 101 Vt. 427; Cummings 
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142 A. 82,101 Vt. 73; Shores v. Siman- 
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Pearce, 85 A. 620, 86 Vt. 322, 43 L.R.A. 
N.S. 332; State v. Meehan, 84 A. 862, 
86 Vt. 246; Hassam v. Safford, 74 A. 
197, 82 Vt. 444; Wilkins v. Metcalf, 
4f As 1035, 71, Vt. 103: 
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E. 388, 155 Va. 1099; Denis v. Common- 
wealth, 131 S.E. 131, 144 Va. 559; Pat- 
terson v. Commonwealth, 123 S.E. 657, 
139 Va. 589 [error dism 46 S.Ct. 349, 
2708U.S» 6325.70" Hd. 7711; Norfolk 
Southern R. Co. v. Fentress, 102 S.E. 
588, Lol Va. Sits 


Wash.—State v...Kwan, 25 P.(2d) 
104; Jones v. McQuesten, 20 P.(2d) 
838, 172 Wash. 480; Miles v. Louis 
Wasmer, Inc., 20 P.(2d) 847,172 Wash. 
466; State v. Linden, 17 P.(2d) 635, 
171 Wash. 92; State v. Mooney, 16 P. 
(2d). 455, 170 Wash. 260; Katich v. 
Evich, 297 P. 762, 161 Wash. 581; 
State v. Steik, 296 P. 546, 161 Wash. 
194; Duggins v. International Motor 
Transit Co., 280 P. 50, 153 Wash. 549; 
Bowman v. Helser, 255 P. 146, 143 
Wash. 397; State v. Kallas, 235 P. 
357, 184 Wash. 192; State v. Nolan, 
224 P. 932, 129 Wash. 284; Rich. v. 
Ryan, 175 P. 32, 103 Wash. 474; Reyn- 
olds vereacific Car Co., 134 PR. 512,75 
Wash. 1; Buckles v. Reynolds, 108 P. 
1072, 58 Wash. 485; Kinnane v. Con- 
roy, 101 P. 223, 52 Wash. 651; State 
v. Littooy, 100 P. 170, 52 Wash. 87, 17 
Ann.Cas. 292. 


W.Va.—Nees. v. Julian Goldman 
Stores, 154 S.E. 769, 109 W.Va. 329; 


Layne v. Chesapeake, CU, 1a Clos! 67 
S.E. 1103, 66 W.Va. 607. 
Wis.—Sprague v. State, 206 N.W. 


69, 188 Wis. 432; Hedger v. State, 128 
N.W. 80, 144 Wis. 279; Kurowski v. 
State, 126 N.W. 546, 143 Wis. 210; 
McNair v. Rewey, 22 N.W. 339, 62 Wis. 
167. 


Wyo.—Henderson v. Coleman, 115 P. 
439, 1136, 19 Wyo. 183. 

Ont.—Rex v. Butterfield, 18 Ont.L. 
847, 13 Ont.W.R. 542, 616. 


69. U.S.—Big Vein Pocahontas Co. 
v. Repass, 238 F. 332, 151 C.C.A. 348. 


Colo.—Dickson v. People, 259 P. 
1038, 82 Colo. 233; Polochio v. People, 
Zoo. 833,06 Colon 504: 

Conn.—State v. Gargano, 121 A. 657, 
99 Conn. 103. 


Kan.—State v. Alton, 275 P. 166, 127 
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Kan. 832; State v. Hamilton, 87 P. 
3638, 74 Kan. 461. 


Mass.—Commonwealth v. Turner, 
112 N.E. 864, 224 Mass. 229. 
Mich.—People v. Lusk, 196 N.W. 


403, 225 Mich. 642. 


Mo.—State v. Kinnamon, 285 S.W. 
62, 314 Mo. 662; Vernon vy. Rife, (App.) 
294 S.W. 747. 


Ge ae v. Duffy, 20 Pa.Dist. 507, 


S.C.—Spillers v. Griffin, 95 S.E. 133, 


109 S.C. 78, L.R.A.19138D 1193. 


Wis.—Farino vy. State, 234 N.W. 366, 
203 Wis. 374. 


Wyo.—Huber yv. Thomas, 19 P.(2d) 
1042. 


“The evasions of the witness, his 
manner of speech, his assumed for- 
getfulness of matters about which 
he had but recently clearly expressed 
himself, all pointed to the conclusion 
that, for some undisclosed reason, he 
was unwilling to give his evidence, 
and that, in the interest of justice, he 
should be subjected to such pressure 
of interrogationsas would elicit a full 
disclosure of whatever knowledge he 
had upon the matters before the 
jury.’’ Com. vy. Duffy, supra. 


[a] Whether witness called for 
cross-e€xamination is in fact friendly 
to the party calling him rests in the 
sound discretion of the trial judge. 


Huber v. Thomas, (Wyo.) 19 P.(2d) 
1042. 
Bee Ala.—In re Carmichael, 36 Ala. 


Ga.—Martin v. City of Rome, 83 S. 
E. 872, 15 Ga.App. 496. 


Ind.—Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258. 


Iowa.—Schultz v. Starr, 164 N.W. 
1638, 180 Iowa 1319; State v. Carpen- 
ter, 98 N.W. 775, 124 Iowa 5 


Md.—New York, etc, Re Co. v. 
Jones, 50 A. 423, 94 Md. 24. 


Mass.—Ripley v. Taft, 149 N.E. 311, 
253 Mass. 490; Comstock v. Biltmore 
Amusement Co., 116), NaHS b31 7 227 
Mass. 146; Taylor v. Schofield, 77 N.E. 
652, 191 Mass. 1. 


Mo.—Vernon v. Rife, (App.) 294 S. 
W. 747; Wair v. American Car & Foun- 
dry Co., (App.) 285 S.W. 155. 


N.J.—Donovan vy. Limouze, 158 A. 
423, 108 N.J.Law 494. 


N.M.—State v. Carter, 
21 N.M. 166. 


N.Y.—Langley v. Wadsworth, 1 N.E. 
106, 99 N.Y. 61 [aff 18 N.Y.Wkly.Dig. 
148]; Barrett v. New York Cent., etc., 
R. Co., 62 NeYeS.- 95, 45 App.Div. 225; 
Hardy v. Norton, 66 Barb. 527. 


Tenn.—Carroll v. State, 11 Lea 480; 
Jones y. State, 11 Lea 468. 


Tex.—Missouri, K. & T. Ry. Co. of 
tee v. Johnson, (Civ.App.) 193 S.W. 
(P 


Wis.—Hedger v. State, 128 N.W. 80, 
144 Wis. 279. 


[a] Purpose of cross-examiner,— 
The trial court has reasonable discre- 
tion to determine whether the ostensi- 
ble purpose of cross-examination is 
to test the weight of testimony. East 
Bay Municipal Utility Dist. v. Kieffer, 
278 P. 476, 279 P. 178, 99 Cal.App. 240. 


[b] Order of cross-examination.— 
The order in which witnesses shall 
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tion of trial court, whose rulings will not be disturb- 
ed unless some abuse of discretion is shown,?+ 


be examined and cross-examined, and 
the form of questions, are largely 
within the discretion of the trial 
court. St. Paul Fire & Marine Ins. 
Co. v. Laubenstein, 169 N.W. 6138, 168 
Wis. 451. 


[c] Postponement of cross-exam- 
ination.—Denial of a request that 
cross-examination of a witness by 
accused be postponed until after es- 
tablishment of corpus delictiis within 
the discretion of the trial court. Peo- 
ple v. Clark, 233 P. 980, 70 Cal.App. 
531. 


[d] Physical @emonstration.—The 
regulation of cross;examination is al- 
ways a matter of ‘discretion for the 
trial judge, partieularly how far 
actual physical demonstrations shall 
be allowed. Commonwealth y. Barille, 
113 A. 663, 270 Pa. 388. 


[e] Held not abuse of discretion: 
(1) To compel counsel to proceed more 
slowly with the cross-examination, 
and to animadvert, in the presence of 
the jury, to the harsh and peremptory 
manner of counsel with a young fe- 
male witness. Carroll v. State, 11 Lea 
(Tenn.) 480. (2) To require coun- 
sel, in cross-examination, to write the 
witness’ answers, and read the writing 
over to him to see if correct. Jones 
v. State, 11 Lea (Tenn.) 468. (3) To 
ask questions in examination in chief 
during the cross-examination. New 


York, etc., R. Co. v. Jones, 50 A. 423, 
94 Md. 24. 
71. U.S.—Holsman v. U. S., 248 F. 


193, 160 C.C.A. 271 [cert den 39 S.Ct. 
258, 249 U.S. 600, 63 L.Ed. 796]. 


Ala.—Birmingham R., ete., Co. v. 
Seaborn, 53 So. 241, 168 Ala. 658; 
Sloss-Sheffield Steel, etc., Gorn: House, 
47 So. 572, 157 Ala. 663; Clay v. Sul- 
livan, 47 So. 153, 156 ate 392i. 


Ark.—Hughes v. State, 68 S.W. 676, 
70 Ark. 420. 


Fla.—Johnson v. Reynolds, 121 So. 
793, 97 Fla. 591; Adkinson y.- State, 
Of SOy 922,048) lac de 


Ill.—Chicago, ete., R. Co. v. Steck- 
man, 79 N.E. 602, 224 Til. 500 {aff 125 
Til. App. 299]; Guthrie v. Empire Coal 
Co., 150 Tll.App. 530; Donk Brothers 
Coal, etc., Co. v. Tétherington, 128 Tl. 
App. 256. 


Iowa.—State v. Carpenter, 98 N.W. 
775, 124 Iowa 5; State v. Abley, 80 N. 
W. 225, 109 Iowa 61, 77 Am.S.R. 520, 
46 L.R.A. 862; State ev. Forsythe, 68 
N.W. 446,. 99 Iowa 1. 


Kan.—Casey v. Leavenworth, 
Kan. 189. 


Mo.—State v. McLaughlin, 50 S.W. 
315, 149 Mo. 19. 


N.Y.—Nathan v. Uhlmann, 92 N.Y.S. 
13, 101 App.Div. 388 [aff 77 N.E. 1192, 
184 N.Y. 606]; In re Mason, 14 N.Y. 
S. 434, 60 Hun 46. 


N.D.—Schwoebel v. Fugina, 104 N. 
W. 848, 14 N.D. 375. 


Fath Cae v. State, 32 Ohio C.A. 
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Or.—State v. Doris, 94 P. 44, 51 Or. 
136, 16 L.R.A.N.S. 660. 


S.D.—State v. Madison, ie N.W. 
647, 23 S.D 584. 


Tex.—Stull v. State, 84 S.W. 1059, 
47 Tex.Cr. 547. 


Alta.—Ewing v. 
104. 


“The right to pertinently cross-ex- 
amine a witness isnot a matter of the 


McGill, 8 Alta.L. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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or the right to cross-examine denied ;7? 
the absence of a contrary showing, 
tion is that there was no abuse of discretion in per- 
mitting?*® or excluding‘ the cross-examination, nor 
can such abuse be predicated on a ruling from which 


trial court’s discretion. It is a valu- 
able right essential to a_ fair trial 
upon any issue of fact, and prejudice 
will be presumed from its arbitrary 


denial.’’?’ Jones v. Lozier, 191 N.W. 
1038, 106, 195 Iowa 365. 
[a] Held abuse of discretion: (1) 


To permit a question that only humil- 
iates the witness, the answer to which 
shows no possible favorable bias. Ad- 
kinson v. State, 37 So. 522, 48 Fla. 1. 
(2) To interpose arbitrarily and stop 
the cross-examination of a witness 
which is being conducted by counsel 
within proper bounds. In re Mason, 
4s NVYAShC234> 60 eune 4635 (3) eo 
limit cross-examination of an im- 
portant witness to six minutes and to 
refuse an opportunity to cross-ex- 
amine on material matters after that 
time. Farmers Nat. Bank v. Frazier, 
32° Ohio GiA. “%.¢€4) ~To refuse to 
permit defendant to show a defense 
by cross-examination of plaintiff on 
his affidavit, where that was the only 
way defendant could show it, and 
where a rule of court permitted ity 
Ewing v. McGill, 8 Alta.L. 104. 


{[b] Held not abuse of discretion 
to permit wide latitude of cross-ex- 
amination where there have been un- 
friendly relations between a party 
and adverse witnesses. Daniels v. 
Stock, 126 P. 281, 21 Colo.App. 651. 


72. See cases infra note 83. 


73. Houston v. Brush, 29 A. 380, 
66 Vt. 331; State v. Frost, 234 P. 1021, 
134 Wash. 48. 


74 Lang v. J. C. Nichols Inv. Co., 
(Mo.App.) 59 S.W.(2d) 63; Common- 


wie ot v. Zervas, 153 A. 767, 302 Pa. 
10. 
[a] Where no reason is stated for 


desiring to cross-examine a witness 
as to a matter apparently not perti- 


nent, the allowance cf cross-exam- 
ination is at most a matter in the 
discretion of the trial judge. Com- 
monwealth v. Zervas, 153 A. 767, 302 
Par 50) 

75. U.S.—Liberato v. U. S., 13 F. 


(2d) 564; McArthur v. Citizens’ Bank 
a aay eee Va.;- 223, FE. 1004, 139, C.C: 


Cal.—People v. Dowell, 75 P. 45, 141 
Cal. 493. 

I11.—Colekin v. Bamborough, 159 Ill. 
App. 130. 

Ind.—Hinshaw v. State, 47 N.E. 157, 
147 Ind. 334. 

Iowa.—Osborn vy. Ratliff, 5 N.W. 746, 
53 Iowa 748. 


Mass.—Commonwealth v. Anderson, 
139 N.E. 436, 245 Mass. 177. 


i Mo.—Plummer v. Milan, 79 Mo.App. 
aos 


Mont.—State v. Byrd, 111 P. 407, 41 
Mont. 585. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 


N.Y.—People v. Mullen, 57 N.E. 473, 
Les Noy. 392,15 N.Y.Cr.. 64. 


S.C.—State v. Merriman, 12 S.E. 619, 
: LO fate UsieS.H 328.5 34 (S.C. 


Tex.—Rhea v. State, 38 S.W. 1012, 
37 Tex.Cr. 138 


ees v. BoieB 29 A. 380, 
66 Vt. 331. 


[a] Held not error to allow the 
, 


WITNESSES 


but in 
the presump- 


state to ask a witness whether or not 
he stated before the grand jury that 
after the difficulty he saw blood on 
defendant’s face, and in not allowing 
defendant to examine the grand jury 
book, where the witness stated that 
he did not recollect, and no attempt 
was made to contradict him. Rhea v. 
State, 38US.Ws 1012,°3'7"Tex.Cr: 138! 


76. U.S.—Brink v. U. S., 60 F.(2d) 
231 [cert den 53 S.Ct. 291, 287 U.S. 667, 
TT) 52573 James) vi U..S.; L6er. 
(2d) 125; emphis St. Ry. Co. v. Bo- 
bo, 232 F. 708, 146 C.C.A. 634. 


Ala.—Peterson v. State, 150 So. 156; 
Williams v. Alabama Fuel & Iron Co., 
102 So. 136, 212 Ala. 159;° Ham Gv. 
State, 105 So. 390, 21 Ala. App. 103; 
bones v. State, 74 So. 724, 15 Ala.App. 


Ariz.—Central Arizona, Light & 
Power Co. v. Meek, 11 P. (24) 350, 40 
Ariz, 255. 


Ark.—Helena Cotton Oil Co. v. Har- 
rington, 280 S.W. 630, 170 Ark. 654; 
Richardson y. State, 96 S.W. 752, 80 
Ark. 201. 


Cal.—People v. Browning, (App.) 
22 P.(2a) 784; People v. Barnes, 295 
P. 1045, 111 Cal.App. 605; People v. 
Hightower, 224 PRP. 110, 65 Cal.App. 
Beuhe Behrenfeld v. Breedlove, $50 8P: 
Cuie 27 Cal.App. 419. 


Colo.—San Miguel Consol. Gold 
Min. Co. v. BOnREr, 79 P: 1025; 33 Colo. 
207. 


D.C.—Chesevoir v. District of Co- 
lumbia, 29 F.(2d) 798, 58 App.D.C. 268. 


Ill.—In re Moorhouse’s Estate, 249 
TllL.App. 432. 


Iowa.—State v. Nagel, 170 N.W. 289, 
185 Iowa 1038 [error dism 41 S.Ct. 319, 
254 U.S. 620, 65 LiHd. 442]; State v. 
Ward, 35 N.W. 617, 73 Iowa 532. 


Kan.—Wichman vy. Kansas City, M. 
& O. Ry. Co., 114 P. 212, 84 Kan. 339. 


La.—State v. Hardy, 78 So. 116, 142 
La. 1061; State v. Walters, 66 So. 364, 
135 La. 1070. 


Mass.—Ott v. Board of Registration 
in Medicine, 177 N.E. 542, 276 Mass. 


566; Goldman v. Ashkins, 165 N.E. 
513, 266 Mass. 374; Sullivan v. Braba- 
Zon, £62) NH 312) 264 Massy 276; 


Smith vy. Boston Hlevated Ry. Co., 94 
N.E. 315, 208 Mass. 186. 


Mich.—Radford v. Radford, 183 N. 
iW.) 182; 244 Mich. 545; "(Sisson vy. 
Lampert, 124 N.W. 5138, 159 Mich. 509. 


Mo.—State v. Lee, 128 S.W. 987, 228 
Mo. 480; State v. Powell, (App.) 55 
S.W.(24) 334. 


Mont.—State v. Ritz, 216 P. 566, 67 
Mont. 511. 


Neb.—Longman vy. Pope, 197 N.W. 
955, 111 Neb. 8838; Carlson & Hanson 
ue Holm, 95 N.W. 1125, 2 Neb. (Unoff.) 


N.J.—State v. Sweet, 79 A. 1054, 81 
N.J.Law 250. 


N.D.—State v. Young, 212 N.W. 857, 
55 N.D. 194. 


Ohio.—Farmers Nat. Bank of 
Springfield, Ohio, v. Frazier, 13 Ohio 
App. 245. 


Okl.—Scott v. State, 163 P. 553, 13 
Okl.Cr. 225. 


Or.—State v. Grayson, 270 P. 404, 
126 Or. 560. 
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no injury has resulted.75 The discretion of the court 
extends to permitting, restricting, or refusing to al- 
low a protracted examination covering ground al- 
ready gone over,’® or a line of examination having 
the view of discrediting or testing the accuracy,** 


Tenn.—Lewisburg & N. R. Co. v. 
Hinds, 188 S.W. 985, 134 Tenn. 293, L. 
R.A.1916E 420. 


W.Va.—State v. Wolfe, 129 S.E. 748, 
99 W.Va. 694; Layne v. Chesapeake & 
O. Ry. Co., 67 S.E. 1103, 66 W.Va. 607. 


Wis.—Odegard v. North Wisconsin 
re wee Co., TLLOY NEW... 809; 130 Wis: 


Can.—Brownell y. Brownell, 42 Can. 
S.C. 368. 


[a] On matters not in dispute.— 
In a trial to determine the value of 
land taken under eminent domain, the 
court’s refusal to allow plaintiff to 
cross-examine defendant’s witnesses 
on matters developed in direct exam- 
ination, but not in dispute, is not an 
abuse of discretion. Watters v. Platt, 
168 N.W. 808, 184 Iowa 203. 


[b] Where it appears that party 
was permitted to elicit all that was 
material to his side of the controver- 
sy, no objection of undue restriction 
of cross-examination can be success- 
fully made. Avery Mfg. Co. v. Moo- 
ney, 137 ‘Ill. App. 551. 


[ec] Limited power to restrict.— 
Although the trial court has some dis- 
cretion as to the extent of cross-ex- 
amination, it may not too narrowly re- 
strict it. Gallagher v. S. Z. Schutte 
Lumber Co., (Mo.App.) 273 S.W. 2138. 


[d] In proceedings to probate and 
contest will.—Where petition for pro- 
bate and contest of a will were heard 
together, while, strictly speaking, con- 
testants were not parties to the pre- 
liminary inquiry as to its execution, 
it was within the court’s discretion 
to avail itself of their aid and permit 
as cross-examination questions to 
which no objections were made at the 
time. Phillips v. Gaither, 67 So. 1001, 
191 Ala. 87; In re Conroy’s Estate, 211 
P. 96, 29 Wyo. 62. 


77. U.S.—Harrold v. Territory, 169 
F.. 47, 94 C.C.A. 415, 17 Ann.Cas. 868 
[rev 89 P..202, 18; Ok1,, 395710. DUuRAS 
N.S. 604, 11 Ann.Cas. 818 and note]. 


Ala.—Maryland Casualty Co. v. Mc- 
Callum, 75 So. 902, 200 Ala. 154; Crain 
v. State, 52 So. 31, 166 Ala. 1; Graves 
v. State, 52 So. 34, 166 Ala. 671; St. 
Louis & S. F. R. Co. v. Phillips, 51 So. 
638, 165 Ala. 504; Davis v. Anderson, 
50 So. 1002, 163 Ala. 385; Smiley v. 
Hooper, 41 So. 660, 147 Ala. 646; Spain 
v. State, 139 So. 575, 24 Ala.App. 599; 
Havens v. State, 134 So. 814, 24 Ala. 
App. 288 [cert den 134 So. 815, 223 Ala. 
98]; Burleson vy. State, 117 So. 500, 22 
Ala.App. 526; Watson v. State, 102 So. 
492, 20 Ala.App. 372 [cert den 102 So. 
494, 212 Ala. 330]. 


Conn.—State v. Ferguson, 41 A. 769, 
W1 Conn. 227. 


Fla.—Wallace v. State, 26 So. 713, 
41 Fla. 547. 


Ill.—Chicago City R. Co. v. Crauf, 
see -App. 66 [aff 85 N.E. 235, 235 Ill. 


Ind.—Baehner v. State, 58 N.E. 741, 
25 Ind.App. 597. 


Iowa.—Matthews vy. J. H: Luers 
Drug Co., 81 N.W. 464, 110 Iowa 231. 


Kan.—Bassett v. Glass, 70 P. 336, 
65 Kan. 500. 


Ky.—Howard v. Commonwealth, 12 
S.W.(2d) 324, 227 Ky. 142. 


Mich.—In re Sparks’ Estate, res N. 
W. 267, 198 Mich. 421. 
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or the experience and qualification of the wit- 
ness to testify concerning certain matters,’® 
ing a time limit for the examination,*® stopping 
an unreasonably protracted and useless examina- 
tion,®® calling witnesses either for or against ac- 
cused, and permitting both sides to cross-examine 
them,®" or, in exceptional instances, allowing the dis- 
trict attorney greater latitude in cross-examination 
“but the diseretion of 


than defendant’s counsel ;°? 


Mo.—S. Hirsch & Co. v. Green, 83 
Mo.App. 486. 


N.H.—Lesser v. New Hampshire 
Furniture Co., 44 A. 490, 68 N.H. 343. 


N.Y.—Peo. v. Braun, 53 N.E. 529, 
158 N.Y. 558; Gillett v. Whiting, 35 N. 
Hy 9e9 141 N.Y. 71, 38 Am. SiR.” 7162); 
Brandon v. Peo., 42 N.Y. 265, 1 Cow. 
Cr. 207; Markgraf v. Klingé, 71 N.Y. 
S. 590, 35 Mise. 196 [aff 73 N.Y.S. 155, 
36 Mise. 167]; Meyer v. Suburban 
Home Co., 55 N.Y.S. 566, 25 Misc. 686 
Laff 54 N.Y.S. 568, 25 Misc. 311]. 


Okl.—Tallon vy. State, 210 P. 309, 22 
OkKI1.Cr. 89. 


Tex.—Taylor vy. McFatter, (Civ. 
App.) 109 S.W. 395; Wimberley v. 
State, 250 S.W. 691, 94 Tex.Cr. 252. 


Utah.—State v. Scott, 188 P. 860, 55 
Utah 533. 


Wis.—Rubin vy. State, 211 N.W. 926, 
192 Wis. 1. 


Wyo.—Jenkins v. State, 134 P. 260, 
135 b. 749, 22 Wyo. 34. 


[a] Rule subject to qualification.— 
The rule that a witness other than a 
party may only be cross-examined on 
matters testified to in chief and such 
as affect credibility, test memory, 
show relations to the parties, and 
bias, is subject to qualification and 
exception, and application thereof 
rests in discretion, and ruling in re- 
spect thereto, in the absence of show- 
ing of abuse, will not be disturbed. 
Panitz v. Webb, 130 A. 913, 149 Md. 75. 


{[b] Circumstances justifying vig- 
orous cross-examination.—Where the 
only eyewitnesses to a homicide were 
defendant and his brother, who testi- 
fied for him, unless the trial court 
abuses its discretion, the fact that the 
cross-examination was searching and 
vigorous did not constitute error. 
oer vy. State, 247 P. 1111, 35 Okl. 

r. 41. 


78. Boise Ass’n of Credit Men v. 
ee Fire Ins. Co., 256 P. 523, 44 Idaho 


79. People v. Smith, 98 P. 546, 9 
Cal.App. 224; Barnes y. Squier, 78 N. 
E. 731, 193 Mass. 21. 


80. Ala.—Loudermilk vy. State, 
So. 180, 4 Ala.App. 167. 


Cal.—In re Martin’s Estate, 151 P. 
138, 170 Cal. 657; People v. Rader, 68 
P. 707, 136 Cal. 253; People vy. ‘Sichof- 
sky, 208 P. 340, 58 Cal.App. 257; Peo- 
Ple v. Tomasovich, 206 P. 119, 56 Cal. 
App. 520. 


Ga.—Rogers v. State, 89 S.E. 460, 
18 Ga.App. 332. 


- Ill.— Chicago City R. Co. v. Cooney, 
63 N.E. 1029, 196 Ill. 466 [aff 95 Il. 
App. 471]; Spring Valley v. Gavin, 54 
N.E. 1035, 182 Ill. 232 [aff 81 I11.App. 
456]. 


Ky.—Fuqua v. Com., 81 S.W. 923, 
118 Ky. 578, 26 Ky.L. 420; Howard v. 
Com., 80 S.W. 211, 118 Ky. 1, 25 Ky.L. 
22138, 81 S.W. 704, 26 Ky.L. 363 [aff 
26 S.Ct. 189, 200 U.S. 164, 50 L.Hd. 
421]. 


La.—State v. Rodriguez, 40 So. 438, 
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fix- 


facts.°7 


115 La. 1004. 


Mass.—Blackburn v. Boston, etc., R. 
Co., 87 N.E. 579, 201 Mass. 186; Mun- 
Loewe Stowe, 55 N.E. 992, 175 Mass. 
169. 


Mich.—Brown v. Harris, 102 N.W. 
960, 1389 Mich. 372. 


N.J. 063 Apel tt: 
N.J.Eq. 579. 

N.Y.—People v. Becker, 104 N.E. 
396, 210 N.Y. 274; Karwowski_ v. 


Pitass, 46 N.Y.S. 691, 20 App.Div. 118. 


Tenn.—Union R. Co. v. Hunton, 88 
S.W. 182, 114 Tenn. 609. 


Pore eset On v. State, 79.S.W. 
811, 46 Tex.Cr. 184 


Wash. Poacher v. Beaver, 56) P: 
840, 21 Wash. 6., « RY 


/ [a] Held not error to stop cross- 
examination.—(1) Two hundred and 
thirty-two folio cross-examination 
after forty-six folios direct, in a mur- 
der case and tireless repetitions. Peo- 
ple v. Rader, 68 P. 707, 1386 Cal. 253. 
(2) After two separate cross-exami- 
nations when first totaled one hundred 
and eighty pages cross and ten pages 
direct, in a murder trial. Howard -v. 
Com., 80 S.W. 211, 118 Ky. 1. 


81. Brown v. State, 108 So. 842, 91 
Fla. 682. 


82. People v. Becker, 109 N.E. 127, 
215 N.Y. 126, Ann.Cas.1917A 600 [reh 
den 109 N.E. 1086, 215 N.Y. 721]. 


83. Ariz.—Middleton v. Green, 276 
P. 322, 35 Ariz. 205. 


Iowa.—State vy. Poston, 
257, 199 Iowa 1073; Jones v. Lozier, 
191 N.W. 1038, 195 Iowa 365; Glass- 
man v. Chicago, R. I. & P. Ry. Co., 
147 N.W. 757, 166 lowa 254. 


Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 


Bee ae v. Pierson, 56 S.W.(2d) 


203 N.W. 


Wash.—State v. Fluhart, 212 P. 245, 
123 Wash, 175. 


{a] Privilege of cross-examination 
in criminal case should not be limit- 
ed or abridged too strictly. State v. 
Larson, 203 N.W. 20, 199 Iowa 1209. 


[b] Accused should be protected 
by the prosecuting officer and the trial 
judge against the necessity of assert- 
ing before the jury a right to immu- 
nity from improper cross-examina- 
tion, State vy. Pierson, (Mo.) 56 S.W. 
(2d) 120. 


84. Prussian Nat. Ins. Co. v. Em- 
pire Catering Co.; 113 Ill.App. 67; 
Commonwealth v. Sacco, 151 N.E. 839, 
255 Mass. 369; In re Johnson’s Estate, 
161 NeW. 429, 100=Neb. 791s. Peo. uv. 
McKane, 38 N.E. 950, 143 N.Y. 455. 


[a] To prevent prejudice.—The 
trial court should so regulate a cross- 
examination as to prevent improper 
prejudice resulting. Fellows-Kim- 
brough v. Chicago City Ry. Co., 166 Ill. 
App. 71. 


85. U.S.—Resurrection Gold Min. 
Co. v. Fortune Gold Min. Co., 129 F. 


nay SN Sen 
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the court should be é¢xercised for protection of con- 
stitutional rights,8* for the discovery of truth and in 
furtherance of justice,** and should not be so re- 
strained as to defeat these objects,®* nor so extend- 
ed as to permit prejudicial error or to admit improp- 
er testimony,®* or to exclude relevant and material 
The court has same discretion in respect of 
the eross-examination of a party to a civil action,** 


668, 64 C.C.A. 180. 


Ill.—Prussian Nat. Ins. Co. v. Em- 
pire Catering Co., 113 Ill.App. 67. 


Neb.—Barr v. Post, 77 N.W. 123, 
126, 56 Neb. 698. 
Ohio.—Farmers Nat. Bank of 


Springfield v. Frazier, 32 Ohio C.A. 
7, 10. il 


’ 


Porto Rico.—Butler v. 
Porto Rico 77. 


Tex.—Mena v. Byers, (Civ.App.) 237 
S.W. 330. 


Alta.—McLean v. Merchants Bank, 
9 Alta.L. 471, 27 Dom.L.R. 156, 34 
West.L.R. 81. 


“Tt is possible that a trial court 
may, in a proper case, fix a time limit 
for cross-examination yet we cannot 
escape the conclusion that the cross- 
examination of a witness is an impor- 
tant right and that subject matter 
rather than time should constitute 
the limitation.” Farmers Nat. Bank 
of Springfield v. Frazier, supra. 


“Generally a court is more likely to 
commit an error by unduly restricting 
a cross-examination than by extend- 
ing it.” Barr v. Post, supra. 


86. McNeely v. Conlon, (Iowa) 248 
N.W. 17; People v. Malkin, 164 N.E. 
900, 250 'N. Yi US5.. 


[a] Relevancy.—(1) On cross-ex- 
amination it is fair to ask counsel 
how a particular question can be rel- 
evant. U. S. v. Hasterday, 57 F.(2d) 
165 [cert den 52 S.Ct. 646, 286 U.S. 
564, 76 L.Ed. 1297]. (2) Allowance of 
cross questions claimed to be unre- 
lated to direct examination is discre- 
tionary with the trial court. Louden 
Irrigating Canal & Reservoir Co. vy. 
Neville, 227 P. 562, 75 Colo. 536. 


87. Rogers v. St. Avit, (Mo.App.) 
60 S.W.(2d) 698. . 


88. U.S.—Kawin & Co. v. American 
Colortype Co., 243 F. 817, 156 C.C.A. 
97; Baltimore & O. R. Co. v. Thorn- 
ton, 188 F. 868, 110 C.C.A. 502. 


Iowa.—Allen vy. Travelers’ Protec- 
tive Ass’n of America, 143 N.W. 574,. 
163 Iowa 217, 48 L.R. AN. S. 600; Rior- 
dan v. Guggerty, 39 N.W. 107, 74 lowa 


Kan.—Macmillan vy. Carlton, 250 P. 
308, 121 Kan. 797; Bowhan y. Collin- 
son Auto Co., 231 P. 69, 117 Kan. 189. 


he eee aon v. Boston Elevated 

Co., 122 N.E. 174, 232 Mass. 133; 

ates Bates & Yerxa Co. v. Hills, 94 
N.E. 265, 208 Mass. 270. 


Mich.—Bennett v. Eddy, 79 N.W. 
481, 120 Mich. 300; McBride v. Wai- 
lace, 29 N.W. 75, 62 Mich. 451. 


N.Y.—Doyle v. Beaupre, 17 N.Y.S. 
287, 63 Hun 624 [aff 33 N.B. 337, 137 
N.Y. 558]; Hay v. Douglas, 32 'N-Y. 
Super. 49, 8 Abb.Pr.N.S. 217. 


Or.—Eaid v. National Casualty Co., 
259 P. 902, 132 Or. 547; McIntosh vy. 
MeNair, 136 P. 9, 63 Or. 57. 


R.I.—Schafer v. Thurston Mfg. Co., 
137 A. 2, 5, 48 R.I. 244 [cit Cyc]. 
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or a defendant in a criminal prosecution,®® as in 
the case of any other witness, although some au- 
thorities intimate that, while the same rules as to 
self-incrimination and confining cross-examination to 
matters brought out in the direct govern in cross- 
examination of defendants as in case of other wit- 
nesses, there may be in their application a discretion 
of the court in permitting examination of other wit- 
nesses that might not be allowed in ease of defend- 
ants.°° 


[§ 838] c. Use of Maps, Diagrams, Photographs, 
Writings, Grand Jury Notes. Maps and diagrams,°+ 
photographs®? and writings,®* even though not offer- 
ed in evidenee,®* may be used in the cross-examina- 
tion of a witness; but their use for purposes of the 
inquiry may be denied by the court in a reasonable 
exercise of its discretion.®® However, the introduc- 
tion by the prosecution of a letter written by defend- 
ant does not justify the production on cross-exami- 
nation of other correspondence not connected with 
that letter.°* Where a witness has used memoranda 
or other writings to refresh his memory, opposing 
counsel is entitled to have possession of such writ- 
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ings for use in cross-examination,®’ and without 
first introducing them in evidence unless the court 
so orders;°8 but he is not entitled to possession of 
memoranda not used by the witness while testifying, 
even though they relate to matters concerning which 
he testified on direct examination,®® nor is he entitled 
to inspect a paper used by the adverse party in eross- 
examining a witness but not introduced in evidence,* 
nor to letters which had been excluded as immate- 
rial,? even though afterward produced and admitted 
if the adverse party had had full benefit of them and 
they were found to have no weight as evidence.* In 
formulating his questions on cross-examination of a 
witness for defendant in a criminal ease, the district 
attorney may use the grand jury notes,* and it is dis- 
eretionary with the court whether he shall be requir- 
ed to submit or deliver them to defendant’s counsel.® 


[§ 839] d. Introduction of Writings in Evidence. 
While it has been said that it is ordinarily improper 
to introduce writings in evidence as a part of the 
eross-examination of a witness,® the matter is gen- 
erally within the sound discretion of the trial court.* 
A writing may be introduced in evidence on the eross- 


Wash.—Levine v. Barry, 195 P. 1003, 
114 Wash. 623. 


Wis.—Lueck vy. 
1101, 87 Wis. 644. 


{a] Discretionary, not matter of 
right.—The court may allow a broad- 
er range of cross-examination when 
the witness is a party to the action 
than in ordinary cases, but such lati- 
tude is not a right of the adverse par- 
ty; and, in an action for the breach 
of a contract of employment by the 
discharge of plaintiff, the incompeten- 
ey and disobedience of plaintiff, and 
the fact that after his discharge he 
might have earned more than he ad- 
mits he did, are matters purely defen- 
sive, and, while it may not be error 
to permit them to be shown on the 
eross-examination of plaintiff, it is 
not error to refuse such permission. 


Heisler, 58 N.W. 


Norris v. Cargill, 15 N.W. 148, 57 
Wis. 251 
89. U.S.—Le More v. U. S., 253 F. 


887, 165 C.C.A. 367 [cert den 39 S.Ct. 
184, 248 U.S. 586, 63 L.Ed. 434]. 


Ala.—Glover y. State, (App.) 148 
So. 160 [cert den 148 So. 161, 226 Ala. 
578]; Russell v. State, 137 So. 460, 24 
Ala.App. 496 [cert den 137 So. 462, 223 
Ala. 523]; Clements v. State, 95 So. 
$31, 19 Ala.App. 177. 


Ark.—Wawak v. State, 279 S.W. 997, 
170 Ark. 329; Corothers v. State, 88 
S.W. 585, 75 Ark. 574. 


Kan.—State v. Reuter, 268 P. 845, 
126 Kan. 565. 


Md.—Moore v. State, 131 A. 452, 149 
Md. 298. 


Minn.—State v. Quirk, 112 N.W. 409, 
101 Minn. 334. 


N.J.—Disque v. State, 8 A. 281, 49 
N.J.Law 249. 


N.Y.—People v. Clark, 8 N.E. 38, 102 
N.Y. 735, 1 Silv.A. 162, 4 N.Y.Cr. 572; 
People v. Grout, 161 N.Y.S. 718, 174 
App.Div. 608, 35 N.Y.Cr. 226; People 
v. Wright, 117 N.Y.S. 441, 183 App.Div. 
TSS, 25 INoYCr. 560: 


N.D.—State v. Tolley, 136 N.W. 784, 
23 N.D. 284. 


Ohio.—Bandy v. State, 32 Ohio C.A. 
360. 


Pa.—Commonwealth v. Smith, 113 
A. 844, 270 Pa. 583; Commonwealth 
v. Williams, 41 Pa.Super. 326. 

, 


Porto Rico.—People vy. Santiago, 16 
Porto Rico 446. 


Peale re v. Farr, 69 A. 5, 29 R.I. 


Tex.—Sanford vy. State, 185 S.W. 22, 
19 Tex.Cr, 346. 


Wash.—State v. Schneider, 291 P. 
1093, 158 Wash. 504, 72 A.L.R. 571. 


90. People v. O’Brien, 31 P. 45, 96 
amt tes People v. Rezene; 78 Cal. 


91. Andrews v. Jones, 30 S.E. 19, 
122 N.C. 666 (defendant could cross- 
examine plaintiff’s witness by an un- 
official map, not made by an order in 
the case, which defendant claimed was 
a diagram of the locus in quo, the map 
not being offered as substantive evi- 
dence). 


92. Williams v. 
Southern Ry. Co., 84 S.E. 149, 15 Ga. 
App. 652; State v. United Railways & 
Electric Co. of Baltimore, 159 A. 916, 
162 Md. 404, 83 A.L.R. 1307. 


93. People v. Donovan, 43 Cal. 162; 
Saunders v. Agricultural InSiACow 60 
N.E. 635, 639, 167 N.Y. 261; State v. 
Costa, 62 A. 38, 78 Vt. 198. See Mil- 
lett v. McDonald, 200 Ill.App. 149. 


[a] Coroner’s verdict.—Where, on 
a criminal prosecution, the district 
attorney asked a witness on cross-ex- 
amination if he had signed a verdict 
as a member of the coroner’s jury, and 
the verdict was produced and read to 
the witness as part of the question, 
and before the witness answered the 
question the verdict inquired of was 
placed in his hands, and he was per- 
mitted to read and examine it, such 
cross-examination was not improper 
on the ground that it was irrelevant 
and inadmissible, and as an effort to 
prove the contents of a written record 
by parol. People v. Donovan, 43 Cal. 
162. 

[b] Return to search warrant.— 
On a prosecution for keeping intoxi- 
eating liquor with intent to sell it 
without authority, defendant may 
cross-examine the officer who made 
the search from the return to the 
search warrant. State v. Costa, 62 A. 
38, 78 Vt. 198. 


94. Koeberle v. Friganza, 226 P. 35, 
66 Cal.App. 323; Andrews v. Jones, 30 
S.E. 19, 122 N.C. 666. 


Alabama Great 


{al Writing subsequently intro- 
duced. — On cross-examination of 
plaintiff in libel for publication of an 
account of a report of a congressional 
committee, it was not error to permit 
counsel to read excerpts from the re- 
port before its introduction in evi- 
dence, when it was subsequently plac- 
ed in evidence without objection. 
Cresson v. Wortham-Carter Pub. Co., 
(Tex.Civ.App.) 248 S.W. 1077. 


95. People v. Burke, 122 P. 435, 18. 
Cal.App. 72; State v. United Rail- 
ways & Plectric Co. of Baltimore, 159 
A. 916, 162 Md. 404, 83 A.L.R. 1307. 


96. People v. Estes, 206 P. 52, 188 
Cai; 5a 1% 


97. People v. Sieber, 257 P. 64, 201 

eel 341; Harman v. Illinois, ete., Coal 

86 INE. 625, 28:7) ll 36s 

v. oe. W. Woolworth Co., 

R.I. 394; Duke v. State, 133 S.W. 432, 
61 Tex.Cr. 19. 


98. See infra § 839. 


99. State v. Rathbun, 51 A. 540, 74 
Conn. 524. 


1. United Iron Works v. 
Smith Const. Co., 227 P. 369, 116 Kan, 
482; People v. Salsbury, 96 N.W. 936, 
134 Mich. 537; State v. Rowell, 56 S.E. 
23, 75 S.C. 494. 


2. State v. Donovan, 55 A, 611, 75 
Vt. 308. 


3. State v. Donovan, supra. 


4 Bailey v. State, 135 So. 407, 24 
Ala. App. 339, 


5. Bailey v. State, supra. 


[a] Grand jury notes, containing 
matters relating to other cases, are 
properly withheld from defendant’s 
counsel. Bailey v. State, 1385 So. 407, 
24 Ala.App. 339. 


6. Gundy v. Nye-Schneider-Fowler 
Const NW. 964, 89 Neb. 599. See. 
United Iron Works v. L. J. Smith 
Const. Co., 227 P. 369, 116 Kan. 482 
(holding refusal of a letter as part 
of a cross-examination of a witness 
for defendant, where he did not seek 
to introduce it as part of his own case, 
not prejudicial). 


7. Gundy v. Nye-Schneider-Fowler 
Co., 181 N.W. 964, 89 Neb. 599. 


[a] | Writings held properly admit- 
ted.—Chang Sim v. White, 277 F. 765; 
Haas v. Commerce Trust’ Co., 69 So. 


Ly Je 
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examination of a witness who has testified concern- 
ing it,* or concerning matters to which it is rele- 
vant,® or who has used it to refresh his memory;!° 
but it is not necessary that a paper used by a witness 
to refresh his recollection should be introduced into 
evidence on cross-examination in order to entitle 
counsel to examine it for purposes of cross-examina- 


WITNESSES 


tion,'? unless the court requires that it shall be in- 


troduced in evidence for a limited purpose before it 
can be examined, in which case, when so introduced, 
it becomes evidence only for the limited purpose.?? 
Where only parts of a writing have been referred to 
in direct examination, or are relevant to matters 
therein, the party cannot demand that other portions 
not referred to or relevant shall be read,!* unless 
necessary to prevent unwarranted inferences;1* and 
where the date of a paper, but not the contents, was 
used in direct examination to fix the date of an oc- 


894, 194 Ala. 672; Schworm v. Fra- 
ternal Bankers’ Reserve Society, 150 
N.W. 714, 168 Iowa 579, Afin.Cas.1917B 
373; MacBard Coal Co. v. Wyatt Coal 
Co., 17 Ohio App. 38. 


[b] Writings held properly exclud- 
ed.—Roden vy. State, 69 So. 366, 13 Ala. 
App. 105 (a showing made for an ab- 
sent witness used in cross-examina- 
tion is not admissible in evidence, in 
the absence of proof that accused 
practiced a fraud on the court); Cun- 
ningham v. Fredericks, 138 A. 790, 106 
Conn, 665; Zenor v. Smith, 130 N.W. 
382, 150 Iowa 424; State v. Mall, 209 
P. 820, 112 Kan. 63 (documents to 
which no reference was made in the 
direct testimony of witness); Hall 
v. Kotowski, 146 N.EB. 717, 251 Mass. 
494; Security Printing Co. v. Liver- 
pool & London & Globe Ins. Co., (Mo. 
App.) 263 S.W. 454 (paper submitted 
in negotiation for compromise is 
properly excluded); Finkelstein v. 
Keene Blectric Ry. Co., 73 A. 705, 75 
N.H. 303; Stybr v. Walter, 116 A. 159, 
272 Pa. 202. 


8. Cal.—Spitler v. Kaeding, 65 P. 
1040, 133 Cal. 500. 


Ill.—Chicago, ete., R. Co. v. Holland, 
13 N.E. 145, 122 111. 461. 


Ind.—Graham v. Plotner, 151 N.E. 
735, 87 Ind.App. 462. 


Md.—Brady v. Brady, 
140 Md. 403. 


Mont.—Park v. Grady, 204 P. 382, 62 
Mont. 246; Ross v. Saylor, 104 P. 864, 
39 Mont. 559. 


Y.—Laserowitsch v. Reiman, 6 N. 

Y.St. 246 [aff 22 N.B. 1130, 116 N.Y. 
659]. 
[a] 
suit 
the 


117 A. 882, 


Deeds.—Where a father, in a 
with his daughter involving 
issue whether a mortgage and 
note taken in the name of the latter 
for money loaned by the former be- 
longed to the father or daughter, in- 
troduced evidence of the execution of 
deeds to another daughter and grand- 
daughter, it was not error to permit 
the first daughter to introduce such 
deeds in connection with the cross-ex- 
amination of the witnesses testifying 
to the execution thereof. Spitler y. 
Kaeding, 65 P. 1040, 133 Cal. 500. 


[b] etter.—Where a witness, on 
direct examination, stated the con- 
tents of a letter to the jury, the origi- 
nal letter may be introduced_in evi- 
dence on cross-examination. Chicago, 
ete., R. Co. v. Holland, 13 N.H. 145, 122 
Ill. 461. 


[ce] Police court record.—Where a 
witness referred to the record of the 


writing ;17 


police court, and professed ignorance 
as to the result of a charge, the rec- 
ord was admissible as a part of his 
cross-examination, where it was used 
to enable him to refresh his memory 
by showing facts which he had either 
forgotten, or was unwilling to tell, 
and was not used for the purpose of 
contradicting him. Laserowitsch v. 
Reiman, 6 N.Y.St. 246 [aff 22 N.E. 
1130, 116 Nav, 659). 


{d] Judicial records.—De Candia 
v. Weisman, 150 A. 414, 106 N.J.Law 
455. 


9. Cal.—E. W. McLellan Co. v. East 
San- Mateo Land Co., 137 P. 1145, 166 
Cal. 736. ‘ 


Ilowa.—Barre v. Council Bluffs Ins. 
Co., 41 N.W. 373, 76 Iowa 609; Rior- 
dan v. Guggerty, 39 N.W. 107, 74 Iowa 
688. 


Me.—Brooks v. Goss, 61 Me. 307. 


N.Y.—Joyce v. Rome, etc., R. Co., 
36 INoY.-S. 731) 92 Eun 107 flafi 61) NE. 


TSO; SG SaON. Yo eo. 

S.C.—Owens v. Gentry, 9 S.E. 525, 
30 S.C. 490. 

[a] Blank insurance policy.— 


Where, in an action on a fire insurance 
policy, defendant’s soliciting agent, 
who took plaintiff’s application for in- 
surance, testified for plaintiff that he 
had blank policies furnished him by 
defendant, he might testify, on cross- 
examination, that a blank policy made 
an exhibit to the answer was of the 
form of defendant’s blanks, and the 
exhibit might then be admitted in evi- 


dence. Barre v. Council Bluffs Ins. 
Co., 41 N.W. 373, 76 Iowa 609. 
[b] Memorandum of conversation, 


—No exceptions lie to the admission 
on eross-examination of a written 
memorandum of a conversation which 
the witness has detailed on direct ex- 
amination. Brooks v. Goss, 61 Me. 
307. 


10. Ala.—Fletcher vy. State, 67 So. 
ISH le IEA ENS 03 ie PAILS 


Fla.—Cohen v. Harris, 54 So. 905, 
G1 Ealwe Lore. 


Mich.—Smith v. Jackson, 71 N.W. 
843, 1138 Mich. 511. 


N.M.—Blake v. Cavins, 185 P. 374, 
25 N.M. 574. 


N.Y.—Remsen v. Metropolitan Fl. 
Ra Co. F410 NOY-S.7098,) SV Ap pebDive 533 
[motion den 47 N.H. 1111, 153 N.Y. 
654]. 

N.D.—Logan v: Freerks, 103 N.W. 
426,14 N.D. 127. 


[§§ 839-840 


currence related thereto, the contents cannot be in- 
troduced into evidence on cross-examination.1> A 
party cannot demand that the witness of the other 
party be required to produce documents to be used in 
the support of his ease, unless such documents be- 
come necessary on the legitimate cross-examination 
of the witness.+® 


[§ 840] e. Examination as to Genuineness of Sig- 
nature or Writing. One who denies the genuineness 
of a signature purporting to be his may be ecross-ex- 
amined as to his ability to“identify his own hand- 
but it is not fair cross-examination to 
require him to distinguish between genuine signa- 
tures and imitations written for the purpose of mis- 
leading'® or to testify as to genuineness of the sig- 
nature on a document without first secing its con- 
tents,!® although it has been held that, if “ability to 


S.D.—Mt. Terry Min. Co. v. White, 
74 N.W. 1060, 10 S.D. 620. 


aha 
S. 292. 


12. People v. Becker, 104 N.E. 396, 
210 N.Y. 274. 


13. Corbett v. State, 5 Ohio Cir.Ct. 
155, 8 Ohio Cir.Dec. 79. See Chatta- 
nooga, ‘etc, RR. iCo. ve Owen; ator Sas 
853, 90 Ga. 265 (recognizing rule). 


[a] Letter.—Where, on the trial 
of an indictment for the forgery of a 
will, a witness for the state testified 
that shortly before the date of the 
instrument in question, in conversa- 
tion with the alleged testatrix, he read 
to her a portion of a letter written to 
him by a third person, having refer- 
ence to a proposed testamentary dis- 
position of her propery, defendant 
was not entitled, on cross-examina- 
tion, to have read to the jury a certain 
other portion of the same letter, un- 
less he consented that the entire let- 
ter might be read. Corbett v. State, 
5 Ohio Cir.Ct; 155, 3 Ohio) Cir.Dec. 79. 


14. Brink v. U. S., 60-F.(2d) 2381 
[cert den 53 S.Ct. 291, 287 U.S. 667, 
77 L.Ed. 575]. 


15. Davis v. Cox, 99 N.H. 803, 178 
Ind. 486. 


16. Wells v. Wells, 33 N.J.Eq. 4; 
People v. Console, 186 N.Y.S. 435, 194 
App.Div. 824, 39 N.Y.Cr. 82. See As- 
gill v. U. S., 60 E.(2d) 776 (holding 
failure to require production of cer- 
tain letters error). 


17. Brown v. Woodward, 53 A. 112, 
75, Conn. 254. 


18. Loving v. 
Ky.L. 340. 


19. Com. v. :-Whitney, Thach.Cr. 
(Mass.) 588; North American F. Ins. 
Co. Year 0k 22 Mich. 146, 161, 7 Am. 
135 


“Tt may be said that every man is 
an expert as regards his own hand- 
writing, and may rightfully be sub- 
jected to the same tests, when he is 
called to testify concerning it, that 
other experts might be tried by; but 
in fact a large proportion of the peo- 
ple do not possess or assume to pos- 
sess any such knowledge of the pe- 
culiarities of their own handwriting, 
if any such there are; distinguishing 
it from any other, as would justify 
their expressing the opinion whether 
isolated signatures, which might be 
theirs, were in truth so or not. The 

handwriting of a man who writes but 
little may never acquire any very defi- 
nite characteristics, or any great uni- 


Warren County, 1 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ratner v. Sadowsky, 156 N.Y. , 


Bos 
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identify one’s own handwriting is the sole purpose 
of the cross-examination, a witness denying his sig- 
nature on a note is not entitled as matter of right 
to see other documents to which signatures, alleged to 
be his, were attached before answering the question 
as to their genuineness. Whether he shall be allowed 
to examine them before answering is discretionary 
with the court.2° Where a witness has stated that a 
certain signature in issue is not his, pointing out the 
points of difference existing therein from his reg- 
ular signature, it is competent on cross-examination 
to show him a signature claimed not to contain such 
points of difference and ask him if such signature is 
not his.24' It has also been held legitimate cross- 
examination of a witness, who has testified in chief 
that what purports to be his signature was not writ- 
ten by him, to call on him to write, in order that such 
writing may be compared with the disputed writing, 
for the purpose of contradicting him ;?? and so, also, 
where a witness has denied the authenticity of a doc- 
ument, purporting to have been written and signed 
by him, he may be required on ecross-examination to 
write specimens of his handwriting for the purpose 
of comparison.2? Where a witness has testified to 
the genuineness of a signature, it is proper, on eross- 
examination, to show him other admittedly genuine 
signatures of the party, and to ask him whether he 
based his opinion on such genuine signatures, and 
whether the spelling of these signatures is not differ- 
ent from that of the contested one;?* but where a 
witness called to prove the genuineness of disputed 


formity; and a very accurate penman 25. 
may possibly copy the correct stand- | 625 mem. 
ard of penmanship so nearly as to 26. 
render it difficult for him to determine s.c, 
whether a particular word shown him 
was written by himself or by some ah 
other writer, who with equal facility 
has copied the same standard. All 
writing in the same language follows 
in greater or less degree the same 
models, and some uniformity is al- 
ways to be expected. Any ex- 
amination based upon such partial 
view might be useful if entrapping 
the witness were the purpose to be 
accomplished; but it could not be a. 
reasonable mode of arriving at the 
truth.” North American F. Ins. Co. 
v. Throop, supra. 


20. Brown v. Woodward, 53 A. 112, 
75 Conn. 254. 


ting with 


the fatal shot. 
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Merritt v. Campbell, 
eo oaks v. Hunter, 63 S.E. 685, 82 


Demonstrating homicide.— 
Where defendant in a homicide case, 
as a witness for himself, had under- 
taken to illustrate how deceased, sit- 
him at a card table, had 
first struck him with a crutch, and 
then with an open knife threatened to 
cut his throat, it was proper, on cross- 
examination, to ask him to sit at a 
table and demonstrate how the crutch 
was used, where the knife was lying, 
how it was seized by decedent, where 
those present were 
position of deceased when he received 
State v. 
S-E686,68208:E% 153. 
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signatures testifies that he has often seen deceased 
write and knows his signature, and that the signa- 
tures in question are genuine, and on cross-examina- 
tion states that the signatures which he has seen are 
indorsements of checks, the question whether he is 
quite sure that if he should have those checks and 
the signature of deceased before him his opinion 
might not be altered as to them may be stricken 
Out.7? 


[§ 841] f. Physical Demonstration. It may be 
proper to ask a witness to physically demonstrate 
matters as to which he has testified in chief,?* but 
it is always a matter of discretion for the trial judge 
how far actual demonstrations shall be allowed,?* 
and a refusal by the court to require a doctor who 
had testified to bullet wounds in the body of deceased 
to demonstrate, by the use of a pistol, how deceased 
could have been shot while holding the gun in certain 
positions is not error.?°% 


[§ 842] g. Refreshing Memory.?" Broad latitude 
in cross-examination concerning details in order to 
refresh memory of a witness is permitted where he 
has made conflicting statements,?* and for such pur- 
pose counsel may cross-examine as to facts which 
are immaterial to the issue in civil?® and in ecrim- 
inal®°® trials. In a criminal case it has been held 
proper to permit the district attorney, on cross-exam- 
ination of a witness, to refresh such witness’ mem- 
ory with the statement made by him to the grand 
jury,*? although this sort of examination by the dis- 


ORIN Nac “A further aeenian arises in this 
case, and it is, whether the party call- 
ing a witness may, upon being taken 
by surprise by his unexpected adverse 
testimony, be allowed to examine him 
concerning declarations or statements 
previously made by him, which are in- 
consistent with his testimony. That 
such previous declarations can not 
thus be made substantive evidence of 
the facts stated, is conceded; nor can 
such examination be permitted mere- 
ly to impeach the witness. But, if the 
testimony of the witness is material 
to the cause, it is of importance that 
it be true. It not unfrequently hap- 
pens that a witness under the embar- 
rassment of an examination, forgets, 
or omits to state, facts within his 
knowledge, or is disinclined ‘to. dis- 
close fully and definitely what he 


sitting, and the 


Hunter, 63 


264%. Commonwealth v. Barille,| knows. Ample opportunity should be 

ii Hobart v. Van Aernam, 146 Ill. | 413° A?’ 663 970 Pa. 388. alfounee for the correction of such 
? 5 As mistakes and omissions, and for elic- 

22. People v. De Kroft, 1 N.Y.S.|_ 26%. Commonwedlth v. Barille, | iting fully the facts that are material 
692, 49 Hun 71; Com. v. Craig, 19 Pa. | SUPTa. to the issue. The recollection of the 
Super. 81. . 27. Criminal trials generally see Lr a so refreshed by di- 
} re riminal Law § 3648. recting his attention to a former con- 
[a] On trial for forgery, where | versation or declaration, as to cause 


defendant introduced one of the par- 
ties, whose name is signed to the 
note, as a witness to show that she 
wrote the name alleged to have been 
forged, and that defendant wrote her 
name by her authority, she may be re- 
quired, on cross-examination, to write 28. 


TAZ Les 


supra § 838. 


her own name and that alleged to have |176 Ill.App. 399. 
been forged, and the signatures may 

be submitted to the jury for compari- 29. 

son as a test of her veracity. People | 714, 189 Ala. 487. 
v. De Kroft, 1.N.Y.S. 692, 49 Hun 71. 30 

. 23. Sullivan v. Starkey, 14 Ohio|90 Mont. 41. 
CimCuNtse 2ol, 2 (Ono (Cir Ct. | 485 31 


(holding that the rule of the text does 
not apply to direct examination of the 
witness). 


24. Bevan v. Atlanta Wat. Bank, 31 
N.E. 679, 142 Ill. 302 [rev 39 Ill. App. 
STUY: 549, 


[70 Cc. J.-44] 


Ala.App. 339; 
Gens 


Direct examination see 


Use of grand jury notes by district 
attorney in formulating questions see 


Walther v. Chicago & A. R. Co.; 
Stearnes v. Edmonds, 


State v. Ludwick, 300 P. 558, 


Bailey v. State, 135 So. 407, 24 
Hurley v. State, 21 N. 
E. 645, 46 Ohio St. 320, 322, 
Van Zandt v. State, 13 Ohio Cir. 
Ct.N.S. 526, 34 Ohio Cir.('t. 424; 
Lin v. State, 90 S.W. 1107, 48 Tex.Cr. 


supra §§| him promptly to correct his testimony 
or explain the apparent inconsistency. 
For this purpose such examination 
may afford valuable aid in judicial in- 
vestigation; and, if it be competent 
at all for that purpose, the reason for 
admitting it would seem to require, 
that the examination should be allow- 
ed to extend so far as to permit the 
former statements to be repeated to 
the witness, and inquiry to be made 
of him concerning them; for the repe- 
tition of the statement itself, refer- 
ring to the circumstances of its ut- 
terance, would be the most likely 
means of awakening the recollection 
of the witness, enabling him to re- 
call the facts, satisfy him of his mis- 
take, and induce a correction or ex- 
planation. Or, if the witness be a 
perverse or false one, such examina- 


66 So. 


4 U.R.A. 
Mc- 
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trict attorney in case of a state witness on the ground 
of surprise has been condemned by the supreme 
Where a witness de- 
nies any recollection of a relevant conversation, it is 
proper on cross-examination to ask him what he said 
at a later time, by way of stimulating his memory.*? 
Where a witness, by way of having his memory re- 
freshed, has his testimony on direct examination read 
to him immediately before his cross-examination is 
commenced, the irregularity, while not ground for 
suppressing his entire testimony, operates greatly to 


court of the United States.?? 


impair its credibility.*4 


[§ 843] h. Intimidating or Confusing Witness. 
Cross-examining counsel should not be permitted to 


tion may serve to probe his conscience, 
and move him to relent and speak the 
truth.” Hurley v. State, supra. 


oa. Putnam v. U.S., 16 SiCt. 923, 
162 U.S. 687, 40 L.Ed. 1118. 

[a] Authorities reviewed.—Put- 
NAMA Ua Op LOS Ote O25, OZ Wis; 
687, 40 L.Ed. 1118. 


33. State v. Foster, 97 A. 787, 89 
N.J.Law 45. 


34 Derby v. Derby, 21 N.J.Eq. 36. 
35. Farmers’, etc., Bank v. Rich- 
ards, 95 S.W. 290, 119 Mo.App. 18; 


State -v. Miller, 74 P. 658, 43 Or. 325. 


36. Farmers’, etc., Bank v. Rich- 
ards, 95 S.W. 290, 119 Mo.App. 18. 


37. Weldon v. Third Ave. R. Co., 
ae a 206, 3 App.Div. 370. 


Ark.—Van Camp v. State, 189 
sw iiss le AT Kb So 2. 


Cal.—People v. Martinez, 160 P. 868, 
31 Cal.App. 413. 


Minn.—Fetsch v. Mandehr, 31 N.W. 
49, 36 Minn. 295. 


Neb.—Todd v. Crete, 113 N-W. 172, 
115 N.W. 307, 79 Neb. 677. 


Tenn.—Hill v. State, 19 S.W. 674, 
91 Tenn. 521. 


See Drain v. St. Louis, etc., R. Co., 
86 Mo. 574 [rev 10 Mo.App. 531] (hold- 
ing that a double complex question 
vaguély answered as to plaintiff's 
conduct does not sufficiently estab- 
lish the existence of contributory neg- 
ligence as matter of law). 


[a] Questions held improper.—(1) 
Too broad or general or vague. 
Brown v. Loeb, 58 So. 330, 177 Ala. 
106; Butler v. State, 77 So. 72, 16 
Ala.App. 234; Perry v. State, 62 So. 
392, 8 Ala.App. 7; De Bock v. De Bock, 
184 P. 890, 43 Cal.App. 283; Town of 
Madison v. Town of Guilford, 81 A. 
1046, 85 Conn. 55; State v. Gee, 284 P. 
845, 48 Idaho 688; Camerano v. Gi- 
mino, 242 Ill.App. 145; Muenter v. 
Moline Plow Co., 193 Ill.App. 261; 
Hardwick v. Hardwick, 106 N.W. 639, 
-130 Iowa 230; Wynn v. Common- 
wealth, 222. S:W. 955, 188, Ky.. 557; 
Giiering v. Sauer, 87 A. 774, 120 Md. 
295; Ralph v. Taylor, 82 A. 279, 33 
R.I. 503 [rearg den 82 A. 495]; Mer- 
rihew v. Goodspeed, 147 A. 346, 102 Vt. 
206, 66 A.L.R. 1109; State v. Simons, 
20 P.(2d) 844, 172 Wash. 438. (2) Too 
limited. Eastern Shore Brokerage & 
Commission Co. v. Harrison, 118 A. 
192, 141 Md. 91. (3) Complicated and 
hypothetical. J. E. Smith & Co. v. 
Russell Lumber Co., 72 A. 577, 82 
Conn. 116. (4) Obscure and confusing. 
J. E. Smith & Co. v. Russell Lumber 
Co., supra; Crawfordsville Trust Co. 
v. Ramsey, 98 N.E. 177, 178 Ind. 258; 
Hayden v. Hoadley, 111 A. 343, 94 Vt. 
345, (5) Duplicitous. Johnson y. 
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[§ 844] i. Questions—(1) In General. 
tion on eross-examination must be definite and cer- 
tain;°8 and directed to the issues.*°® 
properly disallow questions which mislead,*? or 
trick,‘! or contradict*? or browbeat** the witness, or 


browbeat or intimidate a witness?® or to confuse him 
by a too rapid cross-examination;** and where a 
witness has become confused in cross-examination, 
and given incorrect answers as to matters not in 
dispute, it is proper to excuse him from the stand for 


A ques- 


The court may 


which are impertinent and insulting and asked mere- 


Richards, 294 P. 507, 50 Idaho 150. 
(6) Specifying no time or place. 
Bradley v. Gorham, 58 A. 698, 77 Conn. 
210566) Te ReA. 934°: State v. Oschoa, 
242 P. 582, 49 Nev. 194; Stull v. State, 
84 S.W. 1059, 47 ‘Tex.Cr, 547... G7) 
Specifying no person. Alford v. State, 
36 So. 436, 47 Fla. 1; Hoover v. State. 
68 N.H. 591, 161 Ind. 348. 


[b] Questions held proper.—(1) 
Certain as to time. McGraw v. Friend, 
etc., Lumber .,Co.,~@5.P. 1051, 133 Cal. 
589. (2) Sufficient certainty as to the 
meaning of a witness’ answer, and as 
to the person to whom a letter was 


sent. In re Bean’s Will, 82 A. 734, 85 
Vt. 452. 
39. State v. Chambers, 161 N.W. 


470, 179 Iowa 436; First Nat. Bank v. 
Groves, 168 N.E. 785, 269 Mass. 161; 
Cook v. State, 253 P. 1029, 36 Okl.Cr. 
285; Grand Lodge United Bros. of 
Friendship of Texas v. Rose, (Tex.Civ. 
App.) 243 S.W. 496. 


[a] Humiliation caused by defend- 
ant’s libel.—In an action for libel 
against a lodge and its grand master, 
in which damage from loss of trade 
and mental anguish and humiliation 
was alleged, exclusion of an answer to 
a question asked plaintiff in cross-ex- 
amination as to whether one of his 
sons was not sent to the penitentiary 
for a felony was proper, since an af- 
firmative answer to the question would 
not have elicited testimony bearing on 
plaintiff’s mental humiliation and loss 
of customers in his barber trade be- 
cause of the publication of the libel. 
Grand Lodge United Bros. of Friend- 
ship of Texas v. Rose, (Tex.Civ.App.) 
243 S.W. 496. 


[b] Injection of racial prejudice. 
—A ruling excluding cross-examina- 
tion of defendant, in a malpractice ac- 
tion, relating to a “Jewish gentleman” 
who took X-ray pictures, was not er- 
ror. Heier v. Funsch, (Mo.App.) 61 
S.W.(2d) 253. 


[ec] Direction of attention of court 
to issue.—Where it would have been 
competent for defendant to show un- 
der its answer that, through the mutu- 
al mistake of both parties, the writ- 
ten contract did not express the agree- 
ment of the parties, a question by de- 
fendant on cross-examination directed 
‘merely to plaintiff’s mistake with no 
statement to the court directing the 
attention of the court to the claim in 
the contract subject to the mistake, 
or that the mistake would be shown 
to have been mutual, is properly ex- 
eluded. Stevens v. William S. Howe 
Co., 176 N.B. 208, 275 Mass. 398. 


[d] Contest of probate of will.— 
Sullivan v. Brabazon, 162 N.E. 312, 
264 Mass. 276. 

Cross-examination as to irrelevant 


on immaterial matters see supra § 
809. 


ly for the purpose of degrading or disparaging him ;** 
but words degrading in their implications may be jus- 


40. Associated Furniture Manufac- 
turers v.. Leader House Furniture Co., 
224 T1l.App. 597; Winn v. Modern 
Woodmen of America, 119 S.W. 536, 
138 Mo.App. 701 [motion den 123 S.W. 
59, 146 Mo.App. 69]. © 


41. Owl Creek Coal Co. v. 'Goleb, 
232 HF. 445, 146 G.C.A. 439; City of 
Spring Valley v. Gavin, 81 Ill.App. 456 
[aff 54 N.E. 1035, 182 Ill. 232]; Prince 
Pre erate Mfg. Co., 93 S.E. 2, 107 

5 i i 


“The court allowed a reasonable ex- 
amination on the subject and request- 
ed counsel for appellant to declare his 
purpose in'pursuing the investigation 
further, which counsel refused to do. 
So far as it now appears from ap- 
pellant’s argument in this court, the 
investigation was only an experiment, 
without definite purpose, except to en- 
trap the witness, if possible. Proper 
practice requires that such a line of 
examination sheuld be rarely, if ever, 
permitted, but this matter is largely 
within the discretion ef the court, and 
in this case the examination was very 
properly limited on the lines sought 
to be pursued.” City of Spring Val- 
ley v. Gavin, Supra. 


[a] Unintentional misrepresenta- 
tion.—On cross-examination it was 
not error for counsel unintentionally 
to give the witness an incorrect state- 
ment of what another witness on the 
same side had sworn to with a view 
to test the correctness of memory or 
honesty of the witness testifying. 


‘Prince v. Massasoit Mfg. Co., 93 S.E. 2, 


107 S.C. 387. 


42. Southern R. Co. v. Cothran, 42 
So. 100, 149 Ala. 673; People v. Nich- 
ols, 230 P. 997, 69 Cal.App. 214; Selby 
v. Detroit R. Co., 81 N.W. 106, 107, 122 
Mich. 311. 


“Counsel upon both sides did not 
hesitate to contradict the witnesses 
without themselves being sworn. 
This ought not to have been done, and 
the court should not have allowed it.” 
Selby v. Detroit R. Co., supra. 


[a] “If you stated that, it was not 
true” is properly disallowed. South- 
ern R. Co. v. Cothran, 42 So. 100, 149 
Ala. 673. 


43. Hager v. State, 133 P. 268, 10 
Ok1.Cr. 9; Steel v. State, 200 S.W. 381, 
82 Tex.Cr. 483. 


44, Ala.—King v. State, 129 So. 316, 
23 Ala.App. 572; Williams v. State, 107 
So: 37, 20 Ala. App. 227; Ford v. State, 
104 So. 838, 20 Al “App. 663 [cert gr 
104 So. 840, 213 Ala. 410); May v. 
State, 79 So. 677, 16 Ala.App. 541; 
Malone v. State, 76 So. 469, 16 Ala. App. 
185; Roden y. State, 58 So. 74, 3 Ala. 
App. 193. 


Cal.—People v. Durrant, 48 P. 75, 
116 Cal. 179; People v. Vatek, 236 Pp. 
UGS. enn, App. 453; People v. Nich- 

i 
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tified where used to bring out the facts,#® and where 
the disparagement is an incidental result of a cross- 
examination directed to a disclosure of the facts, no 


ols, 230 P. 997, 69 Cal.App. 214; Peo- 
pie v. Wyatt, 104 P. 12, 11 Cal.App. 


Conn.—State v. Schleifer, 130 A. 
184, 102 Conn. 708. } 


Fla.—Roe v. State, 119 So. 118, 96 
Fla. 723; Tully v. State, 68 So. 934, 
69 Fla. 662. 


Ill.—Fellows-Kimbrough v. Chicago 
City Ry. Co., 166 Ill.App. 71. 


Ky.—Newman v. Com., 88 S.W. 1089, 
28 Ky.L. 81. 


Mich.—People v. O’Brien, 56 N.W. 
72, 96 Mich. 630. 


Mo.—State v. Drew, 213 S.W. 106. 


Mont.—State v. Rogers, 77 P. 293, 
31 Mont. 1. 


N.Y.—People v. Malkin, 164 N.E. 
900, 250 N.Y. 185; People v. Ford, 93 
N.E: 509, 200 N.Y. 209. 


Okl.—Klaassen v. State, 266 P. 495, 
39 Okl.Cr. 402; Cook v. State, 253 P. 
1029, 36 Okl.Cr. 285; Ridgeway v. 
State, 218 P. 900, 25 Okl.Cr. 41; Ha- 
ger v. State, 133 P. 263, 10 Okl.Cr. 9. 


Or.—State v. Langford, 176 P. 197, 
90 Or. 251. 


Tex.—American Nat. Ins. Co. v. 
Nussbaum, (Civ.App.) 230 S.W. 1102; 
Phillips v. State, 128 S.W. 1100, 59 
Tex.Cr. 534. 


[a] Questions held improper.—(1) 
“Have you anything to conceal here, 
sir?” where not justified by the rec- 
ord. Libby, McNeil & Libby v. Cook, 
123 Dll.App. 574 [aff 78 N.E. 599, 222 
Ill. 206]. (2) Whether certain testi- 
mony was untrue, discrepancies hav- 
ing been shown. Scott v. Dow, 127 N. 
W. 712, 162 Mich. 636. (3) Irrele- 
vant questions casting a reflection on 
the witness. In re Myers, 82 N.W. 
961, 111 Iowa 584. (4) “Do you tell 
the jury you swore a lie then or now; 
which is true?” Malone y. State, 76 
So. 463, 16  Ala.App.. 185. (5) 
“Don’t you know you did not have 
a cent of money in your pocket, and 
that you have sworn falsely when 
you say you had $8?” May ov. 
State, 79 So. 677, 16 Ala.App. 541 [cert 
den 79 So. 877, 202 Ala. 697]. (6) Ap- 
pealing to color prejudice. People v. 
Lawson, 165 N.Y.S. 110, 178 App.Div. 
224. (7) “Don’t you know that you 
are swearing to a lie?’ Redick v. 
State, 202 S.W. 743, 83 Tex.Cr. 225. 
(8) “Don’t you do all the swearing?” 
Paks v. State, 64 So. 161, 9 Ala.App. 


{b] Discrediting testimony.—(1) 
Counsel who believe a witness has 
testified falsely may discredit the 
testimony on cross-examination by 
questions implying a low estimate of 
the witness’ character. People v. Phe- 
lan, 56 P. 424, 128 Cal. 551. (2) Coun- 
sel has the right on cross-examination 
to assume that some previous answer 
of the witness is untrue and to put 
his questions in various forms to 
show that fact. Briggs v. People, 76 
N.E. 499, 219 Ill. 330. 


Privilege of refusing to answer see 
infra §§ 869-899. 


45. Powell v. State, 66 So. 979, 108 
Miss. 497; Hunt v. Commonwealth, 
101 S.E. 896, 126 Va. 815. 


[a] “Pimp.”—The action of the 
district attorney in asking, on cross- 
examination, a witness for accused 
charged with selling intoxicating liq- 
uors as to whether he was a “pimp” 
for blind tigers, is not prejudicial. 
Powell v. State, 86 So. 979, 108 Miss. 
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[b] “You will swear to anything, 
will you not?”—Where there was tes- 
timony tending to show the intimate 
friendship and association existing 
between a witness and accused, and 
that he had perjured himself as to one 
matter about which he testified, it 
was not error to refuse to strike out 
the question on cross-examination, 
“You will swear to anything in this 
case, will you not?” Hunt v. Com- 
monwealth, 101 S.E. 896, 126 Va. 815. 


46. Commonwealth v. Diagicobbe, 
85 Pa.Super. 305. 


[a] Commission of other offense. 
—The rule that evidence of the com- 
mission of another offense by defend- 
ant cannot be introduced is not in- 
fringed by a question, asked him on 
cross-examination, which is a natural 
development of the facts and evi- 
dence, although it incidentally dis- 
closes the commission of another of- 
fense. Commonwealth v. Diagicobbe, 
85 Pa.Super. 305. 


47. Ala.—Lincoln Reserve Life Ins. 
Co. v. Armes, 110 So. 818, 215 Ala. 407; 
Stout v. Limestone County, 100 So. 
352, 211 Ala. 227; Davis v. Smither- 
man, 96 So. 208, 209 Ala. 244; John- 
son vy. Johnson, 77 So. 385, 201 Ala. 
41,,.6. A.L.R:. 1031; Washington vy. 
State, 66 So. 34, 188 Ala. 101; Pouncey 
v. State, 136 So. 741, 24 Ala.App. 326; 
Freeman v. State, 111 So. 188, 21 Ala. 
App. 629; Gardner vy. State, 110 So. 
61, 21 Ala.App. 566; Smith v. State, 
109 So. 294, 21 Ala.App. 460; Ham- 
en v. State, 62 So. 322, 8 Ala.App. 


Cal.—Loeb v. Kimmerle, 9 P.(2d) 
199, 215 Cal. 143; In re Loucks’ HEs- 
tate, 117 P. 673, 160 Cal. 551, Ann.Cas. 
1913A 868; People v. Harlan, 65 P. 
9, 133 Cal. 16; Humphreys v. City and 
County of San Francisco, 268 P. 388, 
92 Cal.App. 69; People vy. Derrick, 259 
P. 481, 85 Cal.App. 406; Schuh v. Oil 
Well Supply Co., 195 P. 708, 50 Cal. 
App. 588; People v. Watson, 132 P. 
836, 21 Cal.App. 692. 


Fla.—Roe v. State, 119 So. 118, 96 
Fla. 723. 


Ind.—Lake Erie, etc., R. Co. v. Grif- 


fin, 53 N.E. 1042, 57 N.E. 722, 25 Ind. 
App. 138. 
Iowa.—State v. Walters, 160 N.W. 


821, 178 Iowa 1108. 


Mass.—Commonwealth v. Chin Kee, 
186 N.E. 253. 


Mo.—State ex rel. and to Use of 
Higgins v. Stanton, 296 S.W. 190, 220 


Mo.App. 919; Pyle v. Kansas City 
Light & Power Co., (App.) 246 S.W. 
979. 


N.J.—Bianchi v. Ricker, 1380 A. 205, 
3 N.J.Misc. 829. 


Or.—Houston vy. Maunula, 255 P. 
Aut, 120 Or. 552; 


S.C.—State v. Furtick, 144 S.E. 839, 
147 S.C. 82. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Wall, (Civ.App.) 110 S.W. 
453 [rev on other grounds 116 S.W. 
1140, 102 Tex.. 362]; Townsley v. 
State, 281 S.W. 1054, 103 Tex.Cr. 508. 


Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 

Wash.—Marks v. City of Seattle, 
152 P. 706, 88 Wash. 61. 


[a] Questions held argumentative. 
—(1) “Then when you swore the 
books were all in good condition, you 


[70 C.J.] 691 


error is committed.4® Other questions disallowed are 
those which are argumentative or speculative,*’ or 
which make an assertion,*® or assumption of fact,*® 


were swearing something you don’t 
know anything about, weren’t you?” 
Lincoln Reserve Life Ins. Co. v. 
Armes, 110 So. 818, 215 Ala. 407. (2) 
Why the witness did not bring a sack 
to court when he had already testi- 
fied that he did not know its where- 
abouts. Freeman vy. State, 111 So. 188, 
2 Ala Appin6 29 MCS SA Mh co ie oeey.On 
had to do then was just to switch that 
wheel over fourinches . . . and you 
didn’t do it, did you?’ Houston v. 
‘Maunula, 255 P. 477, 121 Or. 552. (4) 
“Well if she was but a foot from the 
car when she got out why would she 
be taking one or two steps before she 
got to the car.’”’ Pouncey v. State, 136 
So. 741, 24 Ala.App. 326 [cert den 136 
So. 748, 223 Ala. 431]. 


[b] Questions held speculative.— 
(1) The question on cross-examina- 
tion, “If he had thrown it in reverse, 
is it possible that he might have sav- 
ed the boy’s life,” asked after the wit- 
ness had stated that the driver of a 
car stopped it with the foot and 
emergency brakes, and that he did not 
know if he could have stopped it with- 
out hitting the boy by throwing it in 
reverse, and that it was his best judg- 
ment that he could not have stopped 
it any quicker by putting it in re- 
verse, was improper, as calling for a 
pure speculation or conjecture, and 
not for a legitimate expert opinion on 
a matter as to which he was qualified 
to speak. Wise v. Schneider, 88 So. 
662, 205 Ala. 5387. (2) What could 
or might have been done under other 
circumstances or by the use of other 


means. State v. United Rys. & Elec- 
tric Co. v. Baltimore, 115 A. 109, 139 
Md. 306. 

[ec] Questions held not argumenta- 
tive—(1) “Don’t you know that 
speed of train was in violation of 
law?” Missouri, etce., R. Co. v. Wall, 


(Civ.App.) 110 S.W. 453 [rev on other 
grounds 116 S.W. 1140, 102 Tex. 362]. 
(2) “And as you ran anywhere from 
this cross (a mark on a map used in 
the trial) to the point directly north 
of the pine tree—in fact, all of the 
time—your left side was directed to 
him [accused], wasn’t it?” People v. 
eee, 123 P. 1102, 1114, 18 Cal.App. 


48. Terrell v. U. S., 6 F.(2d) 498; 
Iles v. Inter Ocean Newspaper Co., 


184 TllApp. 63; Walters v. State, 
(Ind.) 92 N.E. 537. 
[a] Held properly excluded.— 


“Then you did induce him to violate 
the law in order that you might have 
the evidence, didn’t you?” Walters v. 
State, (Ind.) 92 N.E. 537. 


[b] Part of question assertion of 
fact.—It is the province of counsel on 
cross-examination to ask questions, 
not to state facts. A question so 
framed that the answer, “No, sir,’ 
would deny only a part of a question, 
is improper. Iles v. Inter Ocean 
Newspaper Co., 184! Ill.App. 63. 


[c] Questions by court amounting 
to testimony.—In a prosecution of a 
retail liquor dealer for not having paid 
a special tax, examination of accused 
after denying guilt, by the court from 
the bench, which amounted to testi- 
mony of the judge in the form of 
questions, and brought out a previous 
interview of accused with him, at 
which accused practically confessed 
guilt, is error, matters being provable 
by the judge as a witness, but not by ~ 
interrogatories from the bench. Ter- 
rellv. U.S., 6 F.(2d) 498. 


49. See infra § 846. 
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or call for a conelusion or opinion of a witness not 
competent to give opinion evidence,°® or on facts the 
existence of which has been denied by the witness,** 
or on questions of legal duty,°? or moral obligation,** 
or self-serving declarations not a part of the res 
geste,°* or for answers which invade the province 
Questions attacking the 
credibility of the witness or his testimony are al- 
lowed,®? and it is not necessary to specify times, 
places, and persons present when asking whether the 
witness had not previously made statements incon- 
sistent with present testimony, where a foundation 
The cross-exam- 


of the jury®® or court.®° 


for impeachment is not sought.>® 


50. Ill.—Illinois Nat. Bank of 
Springfield v. U. S. Fidelity & Guar- 
anty Co., 253 Ill.App. 148. 


Iowa.—Spicer v. Spicer’s Adm’r, 202 
N.W. 604, 201 Iowa 99. 


Md.—Johnson & Higgins v. Simp- 
son, 163 A. 832, 163 Md. 574. 


Mich.—Marsh y. Burnham, 
W. 300, 211 Mich. 675. 


Minn.—Kelly v. Hopkins, 117 N.W. 
396, 105 Minn. 155; Moratzky v. 
Wirth, 76 N.W. 1032, 74 Minn. 146. 


Tex.—Houston, etc., R. Co. v. Rea- 
son, 61 "Tex: 613: 


[a] Where question harmless.— 
Error cannot be predicated on a ques- 
tion which was objected to as calling 
for a conclusion of the witness, where 
it does not appear that it was answer- 
ed or any conclusion developed. Ben- 
son v. State, 103 S.W. 911, 51 Tex.Cr. 
367. 


[b] Questions held proper.—(1) 
“If you clean that sewer will it drain 
the land?” Rice v. Norfolk-Southern 
RaiCo., 8208. biel034, 167nN.Cwl. - (2) 
As to opinion covering expense in the 
construction of a dam, asked of a wa- 
ter and light commissioner. Douglass 
& Varnum v. Village of Morrisville, 
95 A. 810, 89 Vt. 393. 


Tc] Questions held improper.—(1) 
As to whether the flaw he had describ- 
ed on examination would be discov- 
erable in the ordinary inspection by 
railroad inspectors. Coll v. Lehigh 
Valley R. Co., 130 A. 225, 3 N.J.Misc. 
869 [aff 132 A. 922, 102 N.J.Law 713]. 
(2) As to whether the motorman had 
time or opportunity to stop the car, 
and whether he made a very quick 
stop under the circumstances. Gross 
v. Omaha & C. B. St. R. Co., 147 N.W. 
1121, 96 Neb. 390, L.R.A.1915A 742. 
(3) That an automobile struck a 
guard rail with slight force and that 
the rail was not strong. Seaboard 
Air Line Ry. Co. v. Young, 148 S.E. 
757, 40 Ga.App. 4. (4) In a claim 
against an estate by a niece who had 
lived with an aged couple since birth, 
for services since attaining majority, 
a question asked of plaintiff's wit- 
nesses, calling for comparison of 
benefits received before attaining ma- 
jority with the value of services ren- 
dered thereafter. Spicer v. Spicer’s 
Adm’r, 202 N.W. 604, 201 Iowa 99. 


51. Standard American Dredging 
Co. v. City of Oakland, 157 P. 833, 30 
Cal.App. 237. 

52. Baltimore & O. R. Co. v. Rudy, 
84 A. 241, 118 Md. 42. 


Admissibility of opinion evidence 
generally see Evidence §§ 588-831. 


179 N. 


53. Roe v. State, 119 So. 118, 96 
Fla. 723. 

54. Sandford v. State, 57 So. 134, 2 
Ala.App. 81. 
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55. Wright v. State, 43 So. 575,149 
Ala. 28; People v. Desmond, 141 P. 
632, 24 Cal.App. 408. 


[a] fruthfulness of statement.— 
A question asked a witness on cross- 
examination, as to whether in making 
a certain statement she told the 
truth, was properly disallowed, it be- 
ing for the jury whether what the wit- 
ness had stated was the _ truth. 
Wright v. State, 48 So. 575, 149 Ala. 
28. 


56. Standard American Dredging 
Co. v. City of <COakland, 157 P. 833, 30 
Cal. App: 237% 


57. George v. Meyers, 241 F. 653, 
1546, CC ASAT S* SSishop 1 v.u scarce: 
(App.) 145 So. 497 [cert den 145 So. 
499, 226 Ala. 147]; People v. Phelan, 
56 P. 424, 123 Cal. 551; Briggs v. Peo- 
ple, 76 N.E. 499, 219 Ill, 330. 


[a] Calling circumstance to mind 
of witness from which the jury might 
reasonably infer that the witness was 
not testifying accurately in stating 
that he could not recall a date is prop- 
erly allowed by the trial judge. 
xseorge v. Meyers, 241 F. 653, 154 C. 
C.A. 411. 


58. State v. Burrell, 70 P. 982, 27 
Mont. 282 [aff 24 S.Ct. 787, 194 U.S. 
572, 48 L.Ed. 1122]. 


59. State v. Ivy, (Mo.) 192 S.W. 
733; Weinstein v. Singer Mfg. Co., 106 
IND Yes: old, tat App Div.) 708: 


[a] Omission of word used by wit- 
ness.—Where a witness had testified 
as to a conversation he had had with 
defendant’s salesman during which a 
person was introduced to him as a su- 
perintendent, it was competent on 
cross-examination to ask him if the 
salesman had introduced him to some 
one else without characterizing the 
person as a superintendent. Wein- 
stein v. Singer Mfg. Co., 106 N.Y.S. 
517, 121 App.Div. 708. 


{[b] Following counsel’s recollec- 
tion of testimony.—A question on 
ecross-examination which recites what 
counsei thinks the witness has previ- 
ously testified to in a particular in- 
dicated by the question, and which in 
form is not confusing or unintelligi- 
ble, although somewhat lengthy, is 
within the scope of a proper cross- 
examination. Hardy v. Randall, 55 
So. 997, 173 Ala. 516. 


60. State v. Stilwell, 
109 Or. 648. 


61. Louisville & N. R. Co. v. Gray, 
67 So. 687, 191 Ala. 514. 


6144. State v. Bossart, 241 N.W. 78, 
62 N.D. 11. 

62. Ontario-Colorado Gold Min. Co. 
v. MacKenzie, 74 P. 791, 19 Colo.App. 
298; Garlinski v. Chicago City Ry. Co., 
257 Ill.App. 414. 

[a] Testing recollection of wit. 
ness.—A question asked of a witness 


221 P. 174, 


a 
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iner is not compelled to follow a form of words used 
by the witness in his direct examination®® or by coun- 
sel on examination in chief,°° or that is grammatical- 
ly perfect if the meaning is clear,*! but a question on 
eross-examination to test credibility should be so 
framed as to permit the witness to admit or deny the 
act itself,®1% and a question asked for the purpose 
of testing recollection of a witness must be in a form 
to effectuate that purpose.°? 
form cannot be ruled out on the ground that the an- 
swers thereto might be irrelevant or impertinent ;°* 
but questions not in proper form, to which objections 
are made, are properly excluded,®* and where objec- 


Questions in proper 


on cross-examination, for the pur- 
pose of testing his recollection as to 
whether he had had any conversation 
with his wife in regard to what “she” 
would swear to, and not as to whether 
he had conversed with his wife as 
to what he (the witness) would tes- 
tify to, was improper in form. On- 
tario-Colorado Gold Min. Co. v. Mac- 
Kenzie, 74 P. 791, 19 Colo.App. 298. 


[b] Former testimony at inquest. 
—In cross-examination of a witness 
respecting statements at a coroner’s 
inquest, it is proper to require the at- 
torney to include the entire question 
and answer at the inquest. Garlinski 
Vv. ee City Rys Co. 257 WL App 
414. 


63. ‘Peo..v. Jones, 117 P. 176, 160 
(Gav, BENS 


[a] Reason for rule.—‘‘To rule out 
a pertinent question asked on cross- 
examination, because the court and 
cross-examiner cannot know what the 
answer will be, is to destroy every 
purpose of a cross-examination and 
render it a vain and empty thing. 
Where a question is by a party asked 
of his own witness, which does not 
seem to have any relevancy or perti- 
nency to the issues, and objection is 
made upon that ground, it is always 
within the power of the party produc- 
ing the witness to state what he ex- 
pects to prove, and the court can then 
rule with certainty upon the permissi- 
bility of the question. But, upon 
cross-examination, because of the 
very fact that it is cross-examina- 
tion, the interrogator cannot tell the 
court what evidence he expects to 
bring forth; and’ to exclude evidence 
because such a showing is not made 
is destructive of the whole theory of 
cross-examination.” Peo. v. Jones, 
LITE 176 ON V60r Cal 358. 


Cross-examination generally see §§ 
779-791. 


64 <Ala.—Smith v. State, 96 So. 
779, 209 Ala. 666; Bradford v. But- 
tram, 88 So. 829, 205 Ala. 599; 


Birmingham Ry., Light & Power Co. 
v. Seaborn, 53 So. 241, 168 Ala. 658. 


Conn.—State v. Mosca, 97 A. 340, 


90 Conn. 381. 


Ind.—Walters v. State, 92 N.E. 537, 
174 Ind. 545. 


Iowa.—State v. Peirce, 159 N.W. 
1050, 178 Iowa 417. 
Ky.—Deitchman v. Bowles, 179 S. 


W. 249, 166 Ky. 285. 


Me.—Inhabitants of Rumford vy. In- 
pebttants of Upton; 95 A. 226, 113 Me. 
Oto. 


Mass.—Commonwealth v. Rich- 
mond, 93 N.E. 816, 207 Mass. 240, 20 
Ann.Cas. 1269. 


Mo.—Erdmann v. United Rys. Co. 
of St. Louis,.156 S.W. 764, 174 Mo. 
App. 245. 


For later cases, developmenis and changes in the law see Annotations, same title and section number, 
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tions to form are made, it ‘is not reversible error to 
sustain them where counsel is not prevented from 
asking the same questions in a different and proper 
nor is it reversible error to sustain an ob- 
jection to a question where it is plain that, if the 
witness had been permitted to answer the question, 
no answer he might have made could have done more 
than furnish evidence cumulative to what was al- 


form ;°> 


ready in the ease.*° 


[§ 845] (2) Leading Questions.°? 
its diseretion may permit leading questions on eross- 
examination,®* or it may refuse to allow questions in 
that form,®® unless the examination would be unduly 
Leading questions are not per- 
mitted on cross-examination for the purpose of elicit- 


restricted thereby.*° 


WITNESSES 


The court in 


defendant.*# 
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element of the case of the party cross-examining,‘* 
or when put by counsel on cross-examination of the 
adversary’s witness after he has made him his own ;7? 
but it has been held that leading questions as to a 
matter proper for cross-examination may be asked of 
a witness who had not been questioned as to such 
matter by his own counsel in direct examination,"? 
and that a defendant in a criminal case cannot be de- 
prived of his right. to lead a witness by the refusal 
of the state to call him, and by the court calling him 
to the stand and offering him to both the state and 
Leading questions which are mislead- 
ing or caleulated to entrap the witness into a state- 
ment which he did not intend to make,*° or yn 
are directed to eliciting a conclusion of the witness,’® 


ing testimony concerning new matter constituting an | should not be allowed., 


Was 
Wash. 588. 


65. Rich v. U.S., 271 F. 566; 
Riffle, 164 A. 913, 310 Pa. 176. 


[a] Whether witness gave defend- 
ant “third degree.’’—In a prosecution 
for crime, where defendant’s state- 
ment to the officers was given in evi- 
dence, it was not error for the trial 
court to exclude cross question wheth- 
er the witness gave defendant the 
“third degree,” for the reason that 
the court did not know what was 
meant by the third degree, where de- 
fendant was permitted to cross-exam- 
ine fully as to force and threats at 
the time the statement was made. 
michevs Ui. S027-k E.5O6. 


66. Collier v. U. S., 255 F. 328, 166 
C.C. An 493s 


67. Examination of unwilling or 
hostile witnesses see supra § 691. 


What are leading questions see su- 
pra §§ 678-685. 


68. U.S.—Dawes v. Corcoran, 7 F. 
Cas.No. 3,664, 1 Cranch C.C. 137; Har- 
rison v. Rowan, 
3 Wash.C.C. 580. 


Ala.—Rector v. State, 
11 Ala.App. 333. 


Cal.—People v. Masolini, 290 P. 77, 
107 Cal.App. 192. 


Ga.—M. H. Lauchheimer & Sons v. 
Jacobs, 55 S.E. 55, 126 Ga. 261; Wil- 
born v. Barnes, 110 S.E. 738, 28 Ga. 
App. 254. 


Ind.—Vawter v. Ohio, etc., R. Co., 
14 Ind. 174; Essex v. Millikan, 164 N. 
E. 284, 88 Ind.App. 399. 


Iowa.—Lowe Bros. & Co. v. Young, 
13 N.W. 329, 59 Iowa 364. 


La.—State v. Boice, 38 So. 584, 114 
La. 856. 


Md.—McCall’s Ferry Power Co. v. 
Price, 69 A. 832, 108 Md. 96. 


Mass.—Moody v. Rowell, 
490, 28 Am.D. 317. 


Mich.—People v. Considine, 63 N.W. 
196, 1605 Mich. 149. 
Miss.—Boles v. State, 24 Miss. 445. 


Mo.—State v. Roe, 180 S.W. 881; 
A. Graf Distilling Co. v. Wilson, 156 
S.W. 23, 172 Mo.App. 612. 


Mont.—-State v. Hanlon, 100 P. 1035, 
88 Mont. 557. 


Ohio.—Legg v. Drake, 
286. 


S.C.—State v. Angel, 76 S.E. 190, 93 
S.C. 149. 

Tex.—Day v. Hunnicutt, (Civ.App.) 
160 S.W. 134;,Finch v. State, 158 S. 


Ross 


Lite “Piek: 


1 Ohio St. 


* 


11 F.Cas.No. 6,141,/' 


66 So. 857, 


We SLOT Tex:Crn 325: 


Vt.—Williams Mfg. Co. 
ance Co. of North America, 
EIS) SR Ae TGile 


Va.—Sims v. Commonwealth, 
S.E. 382, 134 Via. 736; Smith v. 
Son, a Sew96,) 82 Var 7i2: 


Wash.—Henson v. First Security & 
Loan Co., 2 P.(2d) 85, 164 Wash. 198. 


86 N.W. 


v. Insur- 
106 A. 


alts 
Wat- 


Wis.—Hempton v. State, 
596, 121 Wish 127. 


[a] To clear up ambiguity in pre- 
vious testimony.—Where a witness, 
on cross-examination of whether he 
had told a named person that a third 
party was not present at the time of 
the shooting, stated, “I told him that 
he was not there when the shooting 
was done, but he was the first one 
come up after my husband fell;” ques- 
tions by the commonwealth’s attor- 
ney, “When you told Mr. H. up there 
that F. [third person] was not there, 
did you mean that he was or that he 
was not there?” to which the witness 
answered, “I did not see F. in sight 
until the shooting was done;” and an- 
other question, “You do not under- 
take to tell the jury that he was not 
there but that you did not see him 
there?’ were not objectionable as 
leading, the questions being asked 
merely to clear up ambiguity of the 
witness’ previous testimony. Sims v. 
Cath Sb KE 115 S.E. 382, 134 Va. 
736. 


[b] Yo show fraudulent intent.— 
In cases where the question of fraud- 
ulent intent is involved, on cross-ex- 
amination the rules prohibiting lead- 
ing questions and requiring the best 

evidence, etc., must be greatly relax- 

ed, and in many instances ignored. 
Fernhaber v. Cream City Cartage Co., 
186 N.W. 175, 176 Wis. 75. 


[c] Using quotation that is lead- 
ing in form.—In a prosecution for 
misapplying bank funds in mortgage 
transactions, using a quotation from 
a letter written to accused to the ef- 
fect that farmers were leaving mort- 
gaged property in droves, in cross- 
examining accused, is proper. State 
v. Hale, 160 A. 95, 85 N.H. 403. 


69. Mt. Adams, etc., Inclined R. Co. 
v. Lowery, 74 F. 463, 20 C.C.A. 596; 
Gordon v. State, 36 So. 1009, 140 Ala. 
29; Hadley v. State, 125 So. 899, 23 
Ala.App. 382. 


[a] Abuse of discretion is not 
shown in a murder prosecution by 
disallowing a leading cross question 
of the state’s witness regarding the 
condition of deceased’s mouth, it ap- 
pearing that counsel was allowed to 
proceed and did proceed to develop the 
testimony sought by the excluded 


question. Hadley v. State, 125 So. 
899, 23 Ala.App. 382. 


70. McNeil & Higgins Co. v. Ham- 
let, 213 Ill.App. 501. 


71. People v. New York County Ct. 
of Oyer & Terminer, 83 N.Y. 436; 
Englefield v. International & G. N. Ry. 
Co., (Tex.Civ.App.) 159 S.W.°1033. 

72. Town of Madison v. Town of 
Guilford, 81 A. 1046, 85 Conn. 55; Peo- 
a v. Illiana State Bank, 265 I1l.App. 


73. Zavala Land & Water Co. v. 
Tolbert, (Tex.Civ.App.) 165 S.W. 28. 


74. Berrian v. State, 212 S.W. 509, 
510, 85 Tex.Cr. 367. 


“The action of the trial court in 
refusing to permit appellant to ask, 
and the witness to answer, leading 
questions, was erroneous. For a trial 
judge to be permitted, even in the 
utmost good faith in any case, to dis- 
tinguish between witnesses, or at- 
tempt to place any witness in the at- 
titude where he cannot be led by’ 
either side, is to lay a predicate for 
such action as to other witnesses in 
other cases, which destroys the right 
of cross-examination, as well as the 
duty and right of the respective par- 
ties to manage and be responsible for 
the conduct of their own cases. It 
might be better practice for the trial 
courts to introduce the witnesses, 
and neither side be held to vouch for 
them, nor permitted to attack them in 
any way; but such is not the practice 
in this state or any other within our 
knowledge. There are certain duties 
devolving upon each person legiti- 
mately connected with the trial of one 
convicted of a crime. Under our sys- 
tem, as has often been remarked by 
our courts, the state furnishes the 
prosecuting attorney to decide the 
order of the state’s testimony, to de- 
cide what witnesses the state will in- 
troduce, to examine witnesses, and 
generally conduct the prosecution. Tf 
any given witness be the witness of 
neither side, but be the court’s wit- 
ness, so that he may not be cross- 
examined, this not only deprives one 
side or the other of that valuable 
right of cross-examination which is 
recognized by all courts, but one side 
or the other might easily be deprived 
of the power to impeach, for it is well 
said that one may _ not, generally 
speaking, impeach his own witness, 
and if it be successfully denied that 
he is the witness of the opposite par- 
ty, there could be no impeachment.” 
Berrian v. State, supra. 


75. Marsh v. State, 80 So. 171, 16 
Ala.App. 597 [cert den 83 So. 927, 203 
Ala. 699]; Associated Furniture 
Manufacturers v. Leader House Fur- 
niture Co., 224 Ill.App. 597. 


76. Associated Furniture Manu- 
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[§ 846] (3) Assuming Facts. 


it be erroneous where the objector 


facturers v. Leader House Furniture 
Co., supra. 


77. Marsh v. State, 80 So. 17d, 16 
Ala.App. 597 [cert den 83 So. 927, 203 
Ala. 699]; Commonwealth v. Knowl- 
ton, 163 N.E. 251, 265 Mass. 382; Com- 
monwealth v. Teregno, 124 N.E. 889, 
234 Mass. 56. 


78. U.S.—New York Life Ins. Co. 
v. Rankin, 162 F. 103, 89 C.C.A. 103. 


Ala.—Sovereign Camp, W. O. W.., v. 
Adams, 86 So. 737, 204 Ala. 667; Mc- 
Gehee v. State, 55 So. 159, 171 Ala. 19; 
Bostic v. State, 10 So. 602, 94 Ala. 45; 
Gay v. Cummings, 122 So. 313, 23 Ala. 
App. 811 [cert den 122 So. 318, 219 Ala. 
324]; Cheney v. State, 122 So. 301, 23 
Ala.App. 144; Doody v. State, 115 So. 
66, 22 Ala.App. 289; Miller v. State, 
107 So. 226, 21 Ala.App. 261; Bailum 
v. State, 88 So. 200, 17 Ala.App. 679; 
Pratt Consol. Coal Co. v. Morton, 68 
So. 1015, 14 Ala.App. 194. 


Cal.—Hand v. Soodeletti, 61 P. 373, 
128 Cal. 674; Howland v. Oakland 
Consol, St: R. Co.,) 47° RP. 255, 115 Cal. 
487. 


Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150. 


Ill.—Parker v. Crane Co., 185 Ill. 
App. 377; Sandberg v. Brinks Chicago 
City Express Co., 151 Ill.App. 623. 


Ind.—Chesapeake & O. Ry. Co. v. 
Fultz, 161 N.E. 835, 91 Ind.App. 639 
[cert den 51 S.Ct. 31, 282 U.S. 855, 75 
L.Ed. 757]; Essex v. Millikan, 164 N. 
BE. 284, 88 Ind.App. 399. 


Iowa.—State v. Curran, 
1006, 51 Iowa 112. 


La.—State v. Williams, 35 So. 521, 
111 La. 205. 

Mad.—State v. Emerson & Morgan 
Coal Co., 133 A. 601, 150 Md. 429; Gil- 
lespie v. State, 127 A. 727, 147 Md. 45; 
Annarina vy. Boland, 111 A. 84, 136 Md. 
365. 

Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369; Colburn v. 
Hodgdon, 135 N.E. 107, 241 Mass. 183; 
Com. y. Nelson, 61 N.E. 802, 180 Mass. 
83. 

Minn.—Petruschke v. Kamerer, 155 
N.W. 205, 131 Minn. 320; Lyons v. 
Red Wing, 78 N.W. 868, 76 Minn. 20; 
St. Paul, etc, R. Co. v. Murphy, 19 
Minn. 500. 

Mo.—State v. Linders, 253 S.W. 716, 
299 Mo. 671; Bonslett v. New York 
Life Ins. Co., 190 S.W. 870; State v. 
Hudson, 259 S.W. 877, 214 Mo.App. 
260. 


Neb.—Levi v. State, 14 N.W. 5438, 14 
Neb. 1. 

N.H.—Holman vy. Boston & M. R. 
R., 84 A. 979,.76 N.H. 496. 


N.Y.—Wehrkamp v. Willett, 4 Abb. 
Dec. 548, 1 Keyes 250; Davis v. Willis, 


49 N.W. 


While the admissi- 
bility of questions in cross-examination, objected to 
on the ground of assumption of fact not in evidence, 
is within the sound discretion of the presiding 
judge,77 the general rule is that the witness should 
not be asked questions on cross-examination which 
assume facts not in evidence’® or that the witness 
has given testimony which he has not given,’® or that 
a fact exists which he has denied;°° but where the 
facts assumed are in evidence,*? even though such 
facts have not been testified to by the witness,®? the 
question is unobjectionable on that ground; nor can 


WITNESSES 


thereby.®% 


suffers no harm 


22 N.Y.S. 339; People v. Mather, 4 
Wend. 229, 21 Am.D. 122. 


Tex.—Moore v. State, 50 S.W. 942, 
40 Tex.Cr. 439. 


Vt.—In re EHEsterbrook’s Estate, 
At 83 Vitsee2o. 


Wash.—State v, Shea, 139 P. 203, 78 
Wash. 342. 


[a] Questions held objectionable. 
—(1) Regarding defendant’s general 
reputation as affected by matters as- 
sumed. Pittman Vou Ue Sa 42.F. (2d) 
793. (2) Regardins what was said 
to a state witness, as assuming that 
something was said. Mims v. State, 
121 So. 446, 23 Ala.App. 94. (3) Why 
a witness had sworn out a warrant 
for adultery and fornication, when he 
knew that defendant was accused of 
rape, aS assuming the existence of 
the warrant and the witness’ knowl- 
edge thereof. Smith v. State, 131 S.E. 
1638, 161 Ga. 421. (4) Whether ar- 
rest for beating his wife would change 
the witness’ opinion of the husband, 
as assuming arrest for beating his 
wife. Fugate v. Commonwealth, 277 
S.W. 1029, 211 Ky. 700. (5) “So that 
you lied to this man right here at the 
outset of this investigation?’ Com- 
monwealth v. Lavery, 151 N.E. 466, 
255 Mass. 327. (6) Whether it was 
not a fact that by reason of troubles 
over his wife’s extravagance suits 
were begun against him, as assuming 
the wife’s extravagance. Johnson v. 
Richards, 294 P. 507, 50 Idaho 150. 
(7) When he suspected the relation- 
ship between his wife and a party, as 
assuming the relationship. State v. 
ope 159 A. 483, 114 Conn. 567. 
to keep to the right?” as assuming the 
existence of a duty not prescribed 
by any statute, nor by any ordinance, 
so far as appears. Wise v. Schneider, 
88 So. 662, 205 Ala. 587. (9) What 
was the name of the car repairers’ as- 
sociation to which he belonged, as as- 
suming that the person was a member 
of a car repairers’ association. Davis 
v. East St. Louis Lodge No. 4 Loyal 
Order of Moose, 197 Ill.App. 25. (10) 
Why the servant did not lock the 
wheels, as asSuming that he had a 
rope or a chain to do it with. Olds v. 
OLDS ile eLO 4G. So pOr- 2090 | Gleb) 
Whether decedent had sufficient dis- 
cretion to know that it was dangerous 
to jump on trains, as assuming that 
decedent jumped on the train. Louis- 
ville & N. R. Co. v. Bogue, 58 So. 392, 
177 Ala. 349. (12) When he first be- 
gan to quarrel with his wife, as as- 
suming that he quarreled with her. 
Balswic v. Balswic, 179 Ill.App. 118. 


[b] Questions held unobjection- 
able.—Whether scars were the result 
of numerous fights, interpreted as in- 
quiring whether the scars were not 
occasioned by numerous fights rather 
than by a man who had been mur- 
dered, reversing a holding based on 


75 


“Don’t you know it is your duty' 


[§§ 846-847 


It is error to rule out a question as as- 
suming a fact not in evidence where the question is 
directed not to defendant’s acts, but to another’s 
statement to defendant,®* or where the question ask- 
ed defendant in a criminal prosecution gives the im- 
pression that the prosecution has in its possession a 
letter written to defendant the existence of which 
he denies, where he does not demand to see the letter 
or ask for its production.®® 


[§ 847] (4) Repetition. 
examination is allowed to ask the witness to repeat 


his testimony in direct for the purpose of testing his 
recollection and accuracy,®® it is as a rule improper 


While counsel in eross- 


an interpretation «that particular 
fights not in evidence were referred 
to. Weems vy. Staté> 132 So. 711, 222 
Ala. 346. ~ 


79. I1l.—Chicago v. Didier, 131 Ill. 
App. 406 [aff 81 N.E. 698, 227 Ill. 571]. 


yuna ee v. Labuzan, 37 La.Ann. 


Mont.—State v. Wakely, 117 P. 95, 
43 Mont. 427. 


_Va.—Norfolk & W. Ry. Co. v. 
rington, 109 S.E. 303, 131 Va. 564. 


_ Wash.—Stowe v. La Conner Trad- 
img, ete.) Co,, 80 9b. Soo. oles oO tatoO 
Wash. 28. 


so. State v. Bush, 295 P. 432, 50 
Idaho 166; Kralick v. Shuttleworth, 
289 P. 74, 49 Idaho 424; State v. 
Juliano, 1388 A. 575, 108 N.J.Law 663. 


81: Pemberton v. Arny, 182 P. 964, 
180 Cal. 762; Com. v. Teregno, 124 N. 
BE. 889, 234 Mass. 56; Hengy v. Mis- 
souri, etc., R. Co., (Tex.Civ.App.) 109 
S.W. 402; Berry v. State, 223 S.W. 
212, 87 Tex.Cr. 559; ~sWoodhouse v. 
Woodhouse, 130 A. 758, 99 Vt. 91. 


[a] Questions held not objection- 
able.—(1) Whether he did not pay a 
bill for an insurance company which 
was in the evidence. M. O’Connor & 


Ar- 


Co. v. Gillaspy, 83 N.E. 738, 170 Ind. 


428. (2) Cross-examination on as- 
sumption that defendant had killed 
his wife, where defendant testified 
that he struck her and rolled her into 
a creek. Hall v. State, 113 So. 64, 216 
Ala. 336. 


82. Halbach vy... Luckenbach SS. 
Co., 278 P. 178, 152 Wash. 492. 


[a] Fact put in evidence by de- 
fendant.—Sustaining an objection to 
a question on cross-examination of 
defendant’s witness as assuming a 
fact he had not testified to is erro- 
neous, where such fact was put in evi- 
dence by defendant. Halbach v. Luck- 
cece S.S. Co., 278 P. 178, 152 Wash. 


83. State v. Luft, 179 P. 553, 104 
Kan. 353. 


84. People v. Vatek,. 236 P. 168, 
71 Cal.App. 453. 


[a] As to police officer’s question. 
—The district attorney’s question to 
defendant as to whether a police of- 
ficer asked him if a knife found on 
him after the homicide was one he 
cut deceased with is not objectionable 
as assuming the fact, not in evidence, 
that defendant stabbed deceased. 
People v. Vatek, 23@%.P. 163, 71 Cal. 
App. 453. 


85. Berry v. Commonwealth, 13 S. 
W.(2d) 521, 227 Ky. 528. 


86. People v. Williams, 149 P. 768, 
27 Cal.App. 297; Zucker v. Karpeles, 
50 N.W. 378, 88 Mich. 413 [foll Beers 
v. Payment,, 54 N.W. 886, 95 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 847] 


to repeat questions on cross-examination in the same 
or a different form,’? or to put questions calling for 
a repetition of testimony already given,** even 
though a conflict in the testimony is claimed ;*® and 
under express statutory provision, cross-examination 
in a criminal case to a particular point may be stop- 


261]; Peo. v. Lustig, 99 N.E. 183, 
206 N.Y. 162; Thomas v. Wilson, (Tex. 
Civ.App.) 204 S.W. 1010. 


87. Dak.—Young v. Harris, 32 N. 
W. 97, 4 Dak. 367. 


Ga.—Sims v. State, 170 S.E. 58; 
Alabama Constr. Co. v. Continental 
@ar., ete, (Co. 62° S.E 160, 13) Ga. 
$65; McLeod v. Wilson, 33 S.E. 851, 
108 Ga. 790. 


Ill.— Quincy Gas, etc., Co. v. Bau- 
man, 104 Ill.App. 600 [aff 67 N.E. 807, 
203 Ill. 295]. 


Iowa.—McBride v. McBride, 120 N. 
W. 709, 142 Iowa 169. 

Ky.—Murphy’s Ex’r v. Hoagland, 
107 S.W. 303, 32 Ky.L. 839. 

La.—State v. Dreher, 118 So. 85, 166 
La. 924 [cert den 49 S.Ct. 36, 278 U.S. 
641, 73 L.Ed. 556]; State v. Thomp- 
son, 108 So. 548, 161 La. 296. 


Md.—Rickards v. State, 98 A. 525, 
129 Md. 184. 


Mass.—Goldman v. Ashkins, 165 N. 
E. 513, 266 Mass. 374. 

Mich.—People v. Considine, 63 N.W. 
196, 105 Mich. 149; Simon v. Home 
Ins. Co., 25 N.W. 190, 58 Mich. 278. 


Mo.—Hutchins v. Missouri Pac. R. 
Co., 71 S.W. 473, 97 Mo.App. 548. 

Neb.—Jones v. Stevens, 55 N.W. 251, 
36 Neb. 849. 

N.J.—Sturm v. Sturm, 163 A. 5, 111 
N.J.Eq. 579. 

N.Y.—Foster v. Tanenbaum, 37 N.Y. 
S. 722, 2 App.Div. 168; Mason v. Hinds, 
LS UNTYzS.. 996. 

Pa.—People_ v. 
Super. 5. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, (Civ.App.) 59 S.W.(2d) 902; 
Davis v. State, (Cr.) 51 S.W.(2d) 705. 


LABS 


Burns, 85 Pa. 


Utah.—State v. Anselmo, 
1071, 46 Utah 137. 


Vt.—Congdon v- Torrey, 112 A. 202, 
Sb vite i383 


Wash.—State v. Kwan, 25 P.(2d) 
104; Gilliam v. Davis, 44 P. 152, 14 
Wash. 183. 


8s. U.S.—Najera v. Bombardieri, 
46 F.(2d) 281. 


Ala,—Ham Turpentine Co. v. Mizell, 
110 So. 372, 215 Ala. 143; Williams v. 
Alabama Fuel & Iron Co., 102 So. 136, 
212 Ala. 159; Southern R. Co. v. Coth- 
ran, 42 So. 100, 149 Ala. 673; Bagwell 
v. State, 128 So. 359, 23 Ala.App. 348 
[cert den 128 So. 362, 221 Ala. 219]; 
Ford v. State, 104 So. 838, 20 Ala. App. 
663 [cert gr 104 So. 840, 213 Ala. 410]; 
Watson vy. State, 102 So. 598, 20 Ala. 
App. 284 [cert den 102 So. 599, 212 
Ala. 389]; Valentine v. State, 98 So. 
483, 19 Ala.App. 510; Shumate v. 
State, 97 So. 772, 19 Ala.App. 340 [cert 
den 97 So. 777, 210 Ala. 252]; Steven- 
son v. State, 90 So. 140, 18 Ala.App. 
174 [cert den 90 So. 926, 206 Ala. 701]; 
Butler v. State, 77 So. 72, 16 Ala.App. 
234. 


Ark.—Howard v. State, 
293.119 /PArKk. 11. 


Cal.—People v. Malone, 4 P.(2d) 287, 
117 Cal.App. 629; Depaoli v. Claus, 293 
P. 881, 110 Cal.App. 145; People v. 
Morley, 265 P. 276, 89 Cal.App. 451; 
People v. Domenighini, 254 P. 292, 


208 S.W. 


g 
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81 Cal.App. 484; People v. Singh, 248 
P. 981, 78 Cal.App. 476; People v. 
Yates, 236 P. 185, 71 Cal.App. 788; 
Doudell v. Shoo, 129 P. 478, 20 Cal. 
App. 424; People v. Haydon, 123 P. 
1102, 1114, 18 Cal.App. 548. 


Ga.—Sims v. State, 170 S.BH. 58; 
Manning v. State, 110 S.E. 747, 28 Ga. 
App. 241; Hart v. State, 80 S.H. 909, 
14 Ga.App. 364. 


Ill.—Wadeford Electric Co. v. Fitz- 
gerald, 185 Ill.App. 433; Short v. Hast 
St. Louis, 140 I11.App. 178. 


Ind.—Walters v. State, 92 N.E. 537, 
174 Ind. 545; Essex v. Millikan, 164 
N.E. 284, 88 Ind.App. 399; Sangster 
v. Bricker, 118 N.E. 383, 66 Ind.App. 
409; Merchants’ Nat. Bank of Massil- 
lon, Ohio, v. Nees, 110 N.E. 73, 112 N. 
BE. 904, 62 Ind.App. 290. 


Iowa.—Zieman v. World Amuse- 
ment Service Ass’n of South Dakota, 
228 N.W. 48, 209 Iowa 1298; Polk 
County v. Owen, 174 N.W. 99, 187 Iowa 
220; State v. Madden, 148 N.W. 995, 
170 Iowa 230; Garlick v. Pella, 6 N. 
W. 8, 53 Iowa 646. 


Ky.—Duggins v. Commonwealth, 
290 S.W. 514, 217 Ky. 688. 


La.—State v. Hebert, 107 So. 128, 
160 La. 316. 


Md.—Winner vy. State, 125 A. 397, 
144 Md. 682; Maryland & P. R. Co. 
v. Knight, 89 A. 1091, 122 Md. 576. 


Mass.—Commonwealth v. Klosek, 
160 N.E. 252, 262 Mass, 416. 


Mo.—State v. Bobbitt, 146 S.W. 799, 
242 Mo. 2738; State v. Lee, 128 S.W. 
987, 228 Mo. 480. 


Mont.—State v. Mihalovich, 222 P. 
695, 69 Mont. 579. 


N.J.—State v. Andoloro, 154 A. 819, 
108 N.J.Law 47; State v. Hendershot, 
153 A. 99, 9 N.J.Mise. 103; Bianchi v. 
Ricker, 130 A. 205, 3 N.J.Mise. 829. 


Okl.—Holmes vy. State, 195 P. 508, 
18 Okl.Cr. 415. 


Or.—Lawrence y. Portland Ry., 
poe & Power Co., 179 P. 485, 91 Or. 


S.C.—State v. Burriss, 67 S.E. 306, 
85 S.C. 327. 


S.D.—State v. La Flamme, 219 N.W. 
252, 52 S.D. 566. 


Tex.—Gulf, etc., R. Co. v. Pool, 8 S. 
W. 535, 70 Tex. 713; Grogans v. State, 


(Cr.) 50 S.W.(2d) 290; Rushing v. 
State, 36 S.W.(2d) 159, 117 Tex.Cr. 
288; Cox v. State, 294 S.W. 564, 107 


Tex.Cr. 19; Vickers v. State, 242 S.W. 
1032, 92 Tex.Cr. 182; Abernathy v. 
State, 174 S.W. 389, 76 Tex.Cr. 252. 


Utah.—State v. Anselmo, 148 P. 
1071, 46 Utah 137. 


Vt.—State v. Williams, 111 A. 701, 
94 Vt. 423; Le Glair v. Montpelier & 
Wri, CovmlOG GA: <b8 74793. Vit 29215 
Town of Barnet vy. Town of Norton, 
99 A. 288, 90 Vt. 544. 


Wash.—Marks v. City of Seattle, 
152 P. 706, 88 Wash. 61; Cameron v. 
Stack-Gibbs Lumber Co., 123 P. 1001, 
68 Wash. 539;° Koch v. Sackman-Phil- 
lips Inv. Co., 37 P. 703, 9 Wash. 405. 


89. Roy v. Kansas City, 224 S.W. 
132, 204 Mo.App. 332. 


90. State v. McConville, 209 P. 987, 
64 Mont. 302. 
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ped after it has been so fully covered as to preclude 
reasonable doubt.°° 
questions rests ordinarily in the discretion of the 
trial court,®! and the court acts properly within its 
discretion when it refuses to permit further cross- 
examination, where unduly repetitious,®? especially 


However, the allowing of such 


91. Ala.—Newman vy. State, 49 So. 
786, 160 Ala..102; Peden v. State, 124 
So. 282, 23 Ala.App. 264 [cert den 124 
So. 284, 220 Ala. 112]. 


Cal.—People v. Lim Foon, 155 P. 
477, 29 Cal.App. 270; People v. Yee 
Yum, 141 P. 958, 24 Cal.App. 470; Peo- 
ple v. Ho Kim You, 141 P. 950, 24 Cal. 
App. 451. 


Ind.—Leimgruber v. Leimgruber, 86 _ 
N.E. 78, 88 'N.E. 593, 172 Ind. 370. 


Iowa.—McBride v. McBride, 120 N. 
W. 709, 142 Iowa 169. 


Md.—Rickards v. State, 98 A. 525, 
129 Md. 184; Garland v. State, 75 A 
631, 112 Md. 83, 21 Ann.Cas. 28. 


Mass.—Commonwealth y. Chin Kee, 
186 N.E. 253; Smith v. Boston Elevat- 
ed Ry. Co., 94 N.E. 315, 208 Mass. 186. 


' Mont.—State v. Byrd, 111 P. 407, 
41 Mont. 585. 


N.J.—Samaha v. Farmers’ Fire Ins. 
Co. of New York, Pa., 87 A. 442, 84 
N.J.Law 731; Sturm v. Sturm, 163 A. 
5, 111_-N.J.Eq. 579. 


N.Y.—Peo. v. Lustig, 99 N.E. 183, 
206 N.Y. 162; Zwangizer v. Newman, 
83 N.Y.S. 1071, 87 App.Div. 64. 


Pa.—Commonwealth y. Corsino, 104 
Av 7139, 5261 +Pa.. 593. 


Tex.—Grimes vy. State, 178 S.W. 523, 
Te TemCre3 10: 


Vt.—State v. Lapan, 141 A. 686, 101 
Vt. 124; Landry v. Hubert, 137 A. 97, 
100 Vt. 268. 


“The court should always allow full 
cross-examination of a witness, but 
in this much must be left to the dis- 
cretion of the court, and where it ap- 
pears that the questions are being re- 
peated and have already been answer- 
ed, the court will not be put in error 
for placing a limit on a cross-exami- 
nation which appears to be for the 
purpose of confusing the witness, 
rather than for the purpose of obtain- 
ing evidence.” Peden v. State, 124 So. 
282, 23 Ala.App. 264, 265. 


92. Ala.—Dykes v. State, 115 So. 
767, 22 Ala.App. 364; Morgan v. State, 
104 So. 777, 20 Ala.App. 626; Robbins 
v. State, 69 So. 297, 13 Ala.App. 167 
[cert den 70 So. 1014]; Bullington v. 
State, 69 So. 319, 13 Ala.App. 61. 


Ark.—Greathouse v. State, 265 S.W. 
950, 166 Ark. 206; National Union 
Fire Ins. Co. of Pittsburgh, Pa. v. 
Whitted, 248 S.W. 560, 157 Ark. 515; 
Baldwin y. State, 178 S.W. 409, 119 
Ark. 518. 

Cal.—People v. Matthew, 228 P. 
417, 68 Cal.App. 95; People v. Razo, 
184 P. 881, 43 Cal.App. 251. 


Ga.—Thompson vy. State, 144 S.E. 
301, 166 Ga. 758; Echols v. State, 113 
S.E. 170, 153 Ga. 857. 


Ill.—People v. Godsey, 165 N.E. 178, 
So aan: 


Ind.—Robinson y. State, 149 N.E, 
888, 197 Ind. 148. 


Iowa.—Gates Co. v. Behrends, 197 
N.W. 640, 197 Iowa 499. 


Mo.—State y. London, 295 S.W. 547. 


S.C.—State v. Burris, 67 S.E. 306, 
85) S:Cy 327. 


Tex.—Wilcoxson y. State, 289 S.W. 
409, 105 Tex.Cr. 581; Hannon vy. State, 
259 S.W. 1083, 96 Tex.Cr. 660; Carrel 
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where directed to a relatively unimportant point,°? 
or where the information sought had already been 
obtained,®* or the matter fully covered,®*> or where 
it was unlikely that the witness would change his an- 
swer already given,®® or where the examination al- 
ready shows that the witness has no knowledge of the 
matter inquired into,®” or had denied his connection 
therewith,°® and especially where the court is of 
opinion that the purpose of the repetition is to arouse 
prejudice against defendant,®® or to confuse the wit- 
ness; but to permit repetition of a question already 
answered is not necessarily erroneous,? and it has 
been held not an abuse of discretion to permit a spe- 
cial prosecutor to cross-examine on matters already 
‘inquired about on cross-examination by the county 
attorney.? It is not reversible error for the court to 
permit repetition in cross-examination which has not 
improperly influenced the result,* or to permit reit- 
eration of what has been admitted on cross-examina- 
tion without objection and where the repeated testi- 


WITNESSES 


[§§ 847-848 


mony is itself harmless.* Where there is no repe- 

tition, an exclusion of a question on that ground is 
6 

error. 


[§ 848] j. Answers—(1) In General. It is prop- 
er to allow a witness under cross-examination to make 
any appropriate explanation of his testimony,’ in- 
cluding, whenever the same is material or relevant, a 
statement of his reasons for what he says,® although 
refusal by the court to allow the witness to explain 
an answer to the court’s question on eross-examina- 
tion, leaving it to counsel to bring out the explana- 
tion on redirect examination, is not error;® nor is it 
error to deny permission to a witness to explain an 
answer which is self-explanatory. It is not im- 
proper to permit the witness, altheugh not directly 
questioned in respect thereto, to state matters which 
are germane to the subject of the mquiry,+? and 
would be admissible on his examination in chief1? or 
on redirect examination;!* but to permit statements 


v. State, 178 S.W. 331, 77 Tex.Cr. 344; 
Pie v. State, 148 S.W. 730, 66 Tex.Cr. 


Vt.—Russ v. Goed, 97 A. 987, 90 Vt. 


236; State v. Pierce, 88 A. 740, 87 Vt. 
ee Lang v. Clark, 81 A. 625, 85 Vt. 


Wash.—State vy. Simons, 20. P.(2d) 
844, 172 Wash. 438; Peacock v. Rat- 
liff, 114 P. 507, 62 Wash. 653. 


93. Lansburgh v. M. P. Howlett 
ee & Oyster Co., 188 A. 269, 153 Md. 


94. People v. Lim Foon, 155 P. 477, 
29 Cal.App. 270; State v. Blane, 116 P. 
660, 64 Wash. 122. 


fa] To bring out ultimate fact for 
purpose of impeachmeat does not jus- 
tify repetition on cross-examination of 
a fact already available to defendant 
in the direct examination. People v. 
Lim Foon, 155 P. 477, 29 Cal.App. 270. 


95. Mich.—cCollin v. Kittelberger, 
159 N.W. 482, 193 Mich. 133; Sisson v. 
Lampert, 124 N.W. 513, 159 Mich. 509. 


Mo.—Heier v. Funsch, (App.) 61 S. 
W.(2d) 258. 


Pa.—-Littieri v. Freda, 88 A. 82, 241 
Pan els 


R.I.—T. N. Glass Corporation v. 
Adolph Aron & Son, 147 A. 667. 


Tex.—Allala v. A. N. Tandy & Sons, 
(Civ.App.) 59 S.W.(2d) 205 


96. Snyder Ice, Light & Power Co. 
v. Bowron, (Tex.Civ.App.) 156 S.W. 
550; Rodgers v. State, 236 S.W. 748, 
91 Tex.Cr. 38. 


97. Williams v. Alabama Fuel & 
iron @o., 102 So. 136, 212) Ala. 159; 
Harmon y. State, 62 So. 438, 8 Ala. 
App. 311 [cert den 64 So. 1018, 185 
Ala. 672]; In re Martin’s Estate, 151 
Pe. 138, 170 Cal. 6575) sPeople v. “War= 
rington, 251 PB: 327, .80 Cal. App: 167; 
Phenegar v. Paolini, 149 P. 1008, 27 
Cal.App. 381. 


98. State v. Scott, 188 P. 
Utah 553. 


[a] Where accus sed on his exami- 
nation in chief denied rape and denied 
that he was with the prosecutrix on 
the occasion testified to by her, it was 
error for the prosecuting attorney on 
cross-examination to repeat in his 
questions all that was testified to by 
the prosecutrix by asking numerous 
questions in each one of which some 
fact or facts stated by her were in- 
cluded. State v. Scott, 188 P. 860, 55 


860, 55 


Utah 553. 


99. Ala.—Cox v. 
13 Ala.App. 265. 


Ky.—Foure Vv. Commonwealth, 265 
S.W. 448, 205 Ky. 62. 


Mo.—Parris v. Crutcher, 173 S.W. 
1080, 189 Mo.App. 150. 


N.Y.—People v. Joyce, 134 N.E. 836, 
Sion Nigvi soils 


Okl.—In re McDade’s Estate, 218 P. 
532, 95 Okl. 120. 


[a] Cross-examination held im- 
proper.—An objection on cross-exam- 
ination of a state’s witness to a ques- 
tion whether the witness was in the 
business of reporting “tigers” from 
patriotic or money motives is proper- 
ly sustained, where the undisputed 
evidence showed that he was in the 
employ of the sheriff as a detective at 
twenty-five dollars a week ‘‘to turn up 


State, 69 So. 240, 


tigers.” Cox v. State, 69 So. 240, 13 
Ala.App. 265. 
1. Peden v. State, 124 So. 282, 23 


Ala.App. 264 [cert den 124 So. 284, 220 
Ala. 112]. 


2. State v. Kaskevich, 118 A. 701, 
98 N.J.Law 23 [aff 121 A. 927, 98 N.J. 
Law 902]. 


8. Thomason vy. 
TOES 05 uh exe Crs lel. 


4 McBride v. McBride, 120 N.W. 
709, 142 Iowa 169. 


5. Arnett v. Scherer, 20 P.(2d) 803, 
142 Or. 494. 


tn People v. Aponte, 26 Porto Rico 
537, 

7 Smalis v. State, 29 S.E. 153, 102 
Ga. 31; People v. Stilwell, 142 N.Y.S. 
628 ole Mise. §4ib6.) 30) IN.Yeer ) LOOr 
Owens y. State, (Tex.Cr.) 96 S:W. 31; 
can v. State, 62 S.W. 1067, 43 Tex. 
Cr. 48. 


[a] Explaining reason for dis- 
charge.—Where defendant, on trial 
for embezzlement, was asked whether 
he had not been discharged by a cer- 
tain railroad some years before, and 
being forced to answer the same over 
objections stated that he had been so 
discharged, he should have been per- 
mitted to explain why he was dis- 
charged, by stating that it was be- 
cause he refused to take sides in a 
strike of employees at that time. 
Brace v. State, 62 S.W. 1067, 43 Tex. 


State, 286 S.W. 


Cr. 48. 


[b] Correcting false impression.— 
Certain answers by a witness on 
cross-examination are proper, for the 
purpose of preventing counsel from 
giving the jury a wrong impression 
of the testimony of the witness, so 
that the court could have refused to 
strike the answers as voluntary. Peo- 
ple v. Stilwell, 142 N.Y.S. 628, 81 Misc. 
456, 30 N.Y.Cr. 109. 


a ae deroalls v. State, 29 S.H. 153, 102 
2p “phils 


& H. R. Ide v. Boston, ete.; 
R. See crew 401, 83 Vt. 66. 


19% Sturgeon v Minneapolis & St. 
L. R. Co., 174 N.W. 381, 187 Iowa 645. 
[a] Permission given, then denied 


after answer explained.— Where plain- 
tiff’s witness, when asked a question 
on cross-examination whether he was 
paying attention when crossing a rail- 
road track, desired to explain some- 
thing, and the trial court directed him 
to answer the question and then ex- 
plain, his answer itself being an ex- 
planation so far as anything appears, 
there was no error by way of denial 
to him of permission to explain. 
Sturgeon v. Minneapolis & St. L. R. 
Co., 174 N.W. 381, 187 Iowa 645. 


11. Lewis v. Coupe, 85 N.E. 1053, 
200 Mass. 182; Reagan y. State, 124 S. 
W. 685, 57 Tex. Cr. 642. 


12. Cross yv. Lafourche pe 
Police Jury, 7 Rob. (lua. 127 


[a] Stating fasts not proper sub- 
ject of inquiry.—The fact that a wit- 
ness, in answer to a proper interroga- 
tory, on cross-examination, goes fur- 
ther than the question called for, and 
states facts which would not have 
been a proper subject of inquiry, af- 
fords no ground for _ exception. 
Streeter v. Evans, 44 Vt. 27. 


13. People v. Fultz, 41 P. 1040, 109 
Cal. 258. 
[a]. Refusal to strike out not er- 


ror.—Where the prosecutrix on the 
trial of her father for rape was asked 
on cross-examination whether she 
heard her mother say anything “bad” 
to her father, and answered that she 
called him a certain name ‘“‘when he 
hit her,’ it was not error to refuse to 
strike out the answer, as the testimo- 
ny would have been admissible on re 
direct examination to show the cir- 
cumstances under which the language 
was used. Eenele v. Fultz, 41 P. 1040, 
109 Cal. 258 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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on ecross-examination as to matters not involved in 
the suit,1* or to allow defendant, over plaintiff’s ob- 
jection, to offer defensive matter while being cross- 
examined as a witness for plaintiff,?® is error. An an- 
swer embodying what the witness remembers on the 
subject is sufficient,'® and it has been held that a wit- 
ness may answer by referring to his previous answers 
to the direct questions.17 An answer of a state’s 
witness on cross-examination by defendant which is 
responsive to the examiner’s question cannot be ex- 
eluded merely because it is a surprise and against 
defendant’s interest ;!® but an answer which is ir- 
responsive and contains a mere inference of the wit- 
ness is improper.?® 


[§ 849] (2) Compelling Witness To Answer.?° 
Where the witness avoids replying, and parries a 
question by asking others, he may be pressed for an 
answer,” and the court should compel a witness to 
answer a question which is legitimate and pertinent 
eross-examination,?? and to give answers that are 
frank and direct ;?*% but a judge commits no error in 
refusing to compel a witness to answer where he is 
of opinion that no useful end would be subserved 
thereby,?‘ or in refusing to compel a “Yes” or “No” 
answer,”° or in declining to take an answer to a ques- 
tion where, in his judement, it would unduly protract 


14. Aurora v. Plummer, 122 Ill. 
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an answer that the witness could not 
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the ecross-examination,?* or where the question it- 
self was immaterial.?? 


[§ 850] k. Objections.2* The right to object to 
eross-examination of a plaintiff’s witness on the 
ground that it was as to a point not brought on the 
direct examination is in plaintiff,?® and not in a co- 
defendant.®° A party who, on cross-examination of 
his adversary’s witness, elicits testimony which is 
incompetent or prejudicial to himself,?? or in favor 
of his adversary,*®? cannot object to its admission. 
Where a witness on cross-examination evades a legiti- 
mate question, adverse counsel should not be permit- 
ted to interpose frivolous objections to rapid cross- 
examination, thereby affording the witness opportu- 
nity to fabricate replies.*% 


[§ 851] 4. Redirect Examination**4—a. Right To 
Reéxamine. After a witness has been cross-examin- 
ed it has been said to be the practice to permit the 
party who introduced him to reéxamine him.*> Re- 
éxamination to rebut or explain discrediting testi- 
mony elicited on cross is a right®* which follows the 
exercise of the right to cross-examine,?7 although it 
has been said to be a matter within the sound dis- 
cretion of the court.*® It is within the diseretion of 
the court to permit the reéxamination of a witness in 


Kan. 253; Commonwealth vy. Foster, 


App. 143. 

[a] Cause of other injury.—In a 
personal injury case it is improper 
to permit plaintiff on cross-examina- 
tion to narrate, over the objection of 
defendant’s counsel, the details of 
how she_ received another injury 
through the fault, as she claimed, of 
the same defendant. Aurora v. Plum- 
mer, 122 I1l.App. 143. 
ier Freehill v. Hueni, 103 Ill.App. 

16. Carpenter v. Dowe, 
App.) 26 S.W. 1002. 


[a] Wes or no answer not required. 
—In an action on a note given for 
the subscription list of a newspaper, 
where defendants pleaded failure of 
consideration, the court properly re- 
fused to require plaintiff on cross-ex- 
amination to give a yes or no answer 
to a question whether he had not tes- 
tified on the trial of the same action 
in the justice’s court that the sub- 
scription list was worth “dollar for 
dollar,” when he did answer that his 
recollection was that he _ testified 
that the subscription list was “good.” 
Carpenter v. Dowe, (Tex.Civ.App.) 26 
S.W. 1002. 


17. Printup v. Mitchell, 17 Ga. 558, 
63 Am.D. 258. 


18. Farrior v. State, 67 So. 633, 12 
Ala.App. 123. 


“Tf the answer was responsive but 
unsatisfactory, it would be permit- 
ting the defendant to speculate, to 
exclude it because it was not what he 
expected or desired aS an answer.” 
Farrior v. State, supra. 


19. Barnard vy. Bates, 87 N.E. 472, 
201 Mass. 234; McCreery v. Green, 38 
Mich. 172. 


[a] Answers held improper.—(1) 
Where a witness was asked if a state- 
ment he had made was made as a 
matter of memory, and answered that 
it was stated as a matter of opinion, 
it was not error to exclude the an- 
Swer. Barnard v.’Bates, 87 N.E. 472, 
201 Mass. 234. (2) Where a witness 
was asked “What did he say to that?” 


(Tex.Civ. 


, 


2 


say what the party replied to it, but 
that it appeared to be all satisfacto- 
ry, and he assented to it, was improp- 
er. McCreery v. Green, 38 Mich. 172. 


[b] Answers held proper.—In the 
cross-examination of a plaintiff suing 
for false arrest, he was asked ‘‘wheth- 
er or not other clerks had keys to the 
store,” and answered in the affirma- 
tive. He was then asked how many, 
and who, and replied: “I know M. 
and D. had keys, and also the com- 
bination to the safe. I am not quite 
sure whether B. had keys to that par- 
ticular door or not.’ No objection 
was interposed to this answer. He 
was then asked, “Did you have the 
combination of the safe?” and answer- 
ed, “Yes, sir; and Z. had the combi- 
nation of the safe, and also about 40 
other clerks that had been discharg- 
ed.” The answer was responsive. 
United Cigar Stores Co. v. Young, 36 
App.D.C. 390. 


20. Privilege of refusing to answer 
see infra §§ 869-899. 


21. State v. Duncan, 22 S.W. 699, 
116 Mo. 288. 


22. Medlin v. U. S., 28-F.(2d) 663; 
Gossman v. Rosenberg, 129 N.E. 424, 
237 Mass. 122; Ft. Worth, etc., R. Co. 
eee tay gas’ (Tex.Civ.App.) 69 S.W. 

[a] Refusal to compel answer held 
error.—Where, in an action against a 
railroad company, for damages to a 
building, caused by the explosion of a 
carload of powder and dynamite, a 
witness testified to the amount of 
plaster loosened, and the cost of re- 
placing it, and that he had the con- 
tract to repair the woodwork, and 
gave his estimate of the total damage, 
and on cross-examination refused to 
state what he was to receive for the 
carpenter work, it was error to refuse 
to compel him to answer. Ft. Worth, 
eterna Ro iCoveve Cummins! i CPEext Civ, 
App.) 69 S.W. 118. 

23, Williams v. Marini, 162 A. 796, 
TOS Vit. Lis 


24. State v. Smith, 299 P. 687, 133 
*By GEORGE BALLUFF JR. (§§ 851-868). 


65 N.E. 391, 182 Mass. 276. 


[a] Refusing to compel witness to 
answer.—Where, in a prosecution for 
the illegal sale of intoxicating liquors, 
a government witness, who had 
watched defendant’s store, and testi- 
fied to seeing men go in and out, re- 
fused to tell where he was while he 
was watching the store, on the ground 
that he did not desire his hiding place 
revealed, it was not an abuse of dis- 
cretion to decline to require him to do 
so. Commonwealth vy. Foster, 65 N.E. 
391, 182 Mass. 276. 


25. Commonwealth v. Russ, 122 N. 
E. 176, 232 Mass. 58. 


26. State v. Rossi, 102 A. 1030, 92 
Vitra Sie 


27. Hawse v. Bryan, 138 S.E. 721, 
148 Va. 194 


28. Objections by associate coun- 
sel see Trial § 256. 


29. Burke y. Dillingham, 258 P. 
627, 84 Cali App. 736. 


30. Burke v. Dillingham, supra. 


31. Capen vy. De Steiger Glass Co., 
105 Ill. 185; Wright v. Gaff, 6 Ind. 
416; Dikeman v. Arnold, 47 N.W. 113, 
83 Mich. 218; Kelly v. State, 1 Tex. 


App. 628. 
rion Cramer v. Cullinane, 9 D.C. 


33. State v. Duncan, 22 S.W. 699, 
116 Mo. 288. 


34. Right to recall witness see su- 
pra §§ 773-776. 


Reo State v. Duncan, 8 Rob. (La.) 


36. Villineuve v. Manchester Ry. 
Co., 60 A. 748, 73 N.H. 250; Martin 
v. Richmond, ete., Rys'Cow 44° S.1. 695, 
101 Va. 406. 


87. Rex v. Noel, 
Notes 298, 6 Ont.L. 
488, 776. 


eooe Borrett v. Petry, 148 Ill. App. 


23 Can.L.T.Occ. 
385, 2 Ont.W.R. 
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rebuttal over the objection of the opposite party.®® 
Where the testimony has been the same on both direct 
and cross, it is discretionary with the court whether 
the witness may be examined in rebuttal.*° 


[§ 852] b. Purpose of Reéxamination. 
er function of redirect examination is to explain, re- 
but, or avoid the effect of new matter brought out on 
A redirect examination in the 
nature of a cross-examination of a party’s own wit- 


eross-examination.41 


ness 1s properly denied.*? 


[§ 853] ce. Scope and Extent—(1) In 
Generally, testimony on redirect examination-of a 
witness which tends to rebut or avoid the effect of 


39. Cross v. State, 41 So. 875, 147 
Ala. 125; Castona v. State, 84 So. 871, 
17 Ala.App. 421. 


40. Davis v. State, 113 So. 393, 216 


Ala. 475; Cadwell v. New Jersey 
Steamboat Co., 47 N.Y. 282 [aff 56 
Barb. 426]. 


41. Richardson v. State, 268 P. 615, 
34 Ariz. 139 [quot Cyc]; Clawans v. 
O’Connor, 143 A. 354, 105 N.J.Law 117. 


{a] Other statement.—‘‘Generally, 
the purpose of a re-examination is to 
elicit fuller evidence in respect to the 
matters the subject of the cross-ex- 
amination, or it may be explanatory 
or contradictory of the testimony giv- 
en on _ cross-examination.” Wads- 
worth v. Dunnam, 23 So. 699, 702, 117 
Ala. 661. 


42. State v. Beede, 130 N.W. 714, 
151 Iowa 701. 


43. Ariz.—Richardson v. State, 268 
P. 615, 34 Ariz. 139 [quot Cyc]. 


Ind.—Strebin v. Lavengood, 71 N.E. 
494, 163 Ind. 478. : 


N.J.—State v. McCormack, 107 A. 
475, 93 N.J.Law 287 [aff 109 A. 925, 
94 N.J.Law 262]. 


Ohio.—Moran yv. State, 11 Ohio Cir. 
Ct. 464, 5 Ohio Cir.Dec. 234. 


Tex.—Biddy v. State, (Cr.) 108 S.W. 
cieoe v. State, 79 S.W. 578, 46 Tex. 
1 2 


And see infra §§ 854-858. 


[a] Rule applied.—(1) In a mur- 
der prosecution involving the self-de- 
fense issue, where defendant, on 
cross-examination of the state’s wit- 
ness, elicited that the witness had 
heard people talk of deceased as a 
bad, fighting, dangerous man, it was 
competent for the state to prove, on 
redirect examination, that witness 
had never heard of deceased fighting 
with anything but his fist. Holland 
v. State, 86 So. 118, 17 Ala.App. 503. 
(2) Where, in an action for death, de- 
fendant, by cross-examination of 
plaintiff's witnesses, attempted to 
show that intestate had no earning 
capacity, was supported by his sons, 
and was unable to support himself, 
and inquired into the number and age 
of his children, the court did not err, 
in permitting plaintiff on redirect ex- 
amination to ‘ask the witness, who 
raised intestate’s children, whether 
intestate was kind and attentive to 
his family. Watson v. Whiteville 
Lumber Co., 69 S.E. 257, 153 N.C. 384. 


{b] Truth of statement.—Where 
cross-examination elicits proof of a 
prior inconsistent statement, on re- 
direct examination the witness may 
be asked if the statement was true. 
Smith v. State, (Tex.Cr.) 74 S.W. 556. 


[ce] Testimony held proper.— 
Grantham v. State, 75 So. 183, 16 Ala. 


WITNESSES 


ly received.*? 


The prop- 


based.47 


General. 


App. 38 [cert den 76 So. 996, 200 Ala. 
698]; Telfair v. State, 50 So. 578, 58 
Fla. 110; Walker v. State, 36 N.B. 356, 


136 Ind. 663; In re Jahn’s Will, 165 
N.W. 1021, 184 Iowa 416; - State v. 
Bone, 87 N.W. 507, 114 Iowa 5387; 


State v. McIntosh, 80 N.W. 349, 109 
Iowa 209; Bierbower v. Polk, 22 N.W. 
698, 17 Neb. 268; State v. Williams, 6 
R.I. 207; Missouri, O. & G. Ry. Co. of 
Texas v. Webb, (Tex.Civ.App.) 178 S. 
W. 728; Ward v. State, 159 S.W. 272, 
TOebex. Crago oore. v. State, 144 S. 
W. 598, 65 Tex-Cr. 453. 


44. Gray v. State, 108 So. 658, 21 
Ala.App. 409; Comeau v. Hurley, 115 
NSW OZ 22S. 7.9; 


45. Heidler Hardwood Lumber Co. 
v. Wilson & Bennett Mfg. Co., 243 Ill. 
App. 89. 


[a] Tllustration.—In an automo- 
bile accident case, after the driver of 
a truck had testified that his truck 
was twenty feet from the intersection, 
it was proper to ask him how far in 
comparison with the length of the 
court room. Heidler Hardwood Lum- 
ber Co. v. Wilson & Bennett Mfg. Co., 
243 Ill.App. 89. \ 


46. Commonwealth v. Sacco, 151 N. 
E. 839, 255 Mass. 369. 


Leading questions to refresh recol- 
lection see infra § 867. 


47. State v. Hook, 219 N.W. 926, 
174 Minn. 590. 


48. People v. Tubbs, 110 N.W. 132, 
147 Mich. 1. 


49. U.S.—Sylvia v. U. S., 264 F. 
593; Itasca Lumber Co. v. Martin, 
230 F. 584, 144 C.C.A. 638. 


Ala.—Peterson v. State, 150 So. 156, 
227 Ala. 361; Noel v. State, 49 So. 824, 
161 Ala. 25. 


Cal.—People v. Majoine, 77 P. 952, 
144 Cal. 303. 


Conn.—Tappan vy. Knox, 162 A. 7, 
11s Conn 508. 


Ill.—Concord Apartment House Co. 
v. O’Brien, 81 N.H. 1038, 228 Ill. 360. 


Ky.—Chesapeake, ete. R. Co. v. 
Lynch, 89 S.W. 517, 28 Ky.L. 467. 

Mad.—Ottenberg v. Ryan & Riley Co., 
99 A. 984, 1380 Md. 38. 


Mass.—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485; McCooe v. Dighton, 
etc., R. Co., 53 N.E.' 1338, 173 Mass. 117. 


Mich.—Loud v. Solomon, 154 N.W. 
73, 188 Mich. 7 [cit Cyc]. 


Minn.—Shakopee First Nat. Bank v. 
Strait, 78 N.W. 101, 75 Minn. 396. 


Mo.—Stillwell v. Patton, 18 S.W. 
1075, 108 Mo. 352. 


N.M.—State v. Johnson, 21 P.(2d) 
813, 37 N.M. 280 [cit Cyc]. 


N.Y.—Peo. v. Buchanan, 39 N.E. 846, 


y 62 ak Je rPahage ~~ Os Mere 


; 


[§§ 851-853 


matter brought out on cross-examination is proper- 
Testimony of this character in sup- 
port or corroboration of that brought out on direct 
examination is proper.*4 A witness may be question- 
ed to test his capacity to measure distances,*® or he 
may be questioned to test his recollection*® and to 
bring out facts showing on what his recollection is 
Where a witness has on cross-examination 
materially modified his statements on direct, it is 
proper to attempt to show on redirect that his first 
version was the correct one,*® 
of the redirect examination is in the discretion of 
the court,*® and no error can be predicated where the 
diseretion has not been abused.°® 


The scope and extent 


7 
145 N.Y. 1 [error den 39 S.Ct. 884, 158 
U.S. 31, 39 L.Ed. 886]; Graves v. 
Santway; 6 N.Y.S. 892, 2 Silv.Sup. 67 
[afi 28 V Nee. 256; 127 ONeYa6 774° 


N.C.—Smith v. Board of Com’rs of 
Lexington, 97 S.E. 378, 176 N.C. 466; 
Watson v. Whiteville Lumber Co., 69 
S.E. | 257, 153 5N.C.43 84% 


N.D.—Erickson v. Wiper, 157 N.W. 
592, 33: N.D. 193. 


Okl.—Austin v. State, 228 P. 1113, 
28 ORL Cr i738. 


Tenn.—Smith v. Tune, 2 Tenn.Civ. 
A. 503. 


Vt.—Duprat v. 
305, 94 Vt. 218. 


[a] For example, in a prosecution 
for robbery where the complaining 
witness was asked by the district at- 
torney if, when the jewels were pawn- 
ed with defendant she had money of 
her own, to which she answered “yes,” 
her further testimony that she was 
able to pay her debts and had used 
her money in paying’ the debts of 
others was admissible within the dis- 
cretion of the judge, in view of her 
cross-examination as to what was 


Chesmore, 110 A. 


done with the money. Common- 
wealth v. Homer, 127 N.E. 517, 235 
Mass. 526. 


{b] Question assuming fact.—In a 
suit to recover for mules drowned 
while being ferried across a river, 
where the witness, who stated on 
cross-examination that he had been 
crossing at this ferry all his life, and 
had never seen any guard at the rear 
end of the boat, nor any mules back 
off it, on redirect examination was 
asked if he was there when a cer- 
tain horse fell into the river off the 
boat, an objection to this evidence as 
assuming a fact which had not been 
proved was properly overruled, it be- 
ing within the trial court’s discretion. 
Hilburn v. McKinney, 96 So. 61, 209 
Ala. 229. 


50. Cal.—De Witt v. Floriston 
Tule, ete.,, Co.,,96)\ BP. 89% %  CalvAppe 


J11.—Concord Apartment House Co. 
v. O’Brien, 81 N.E. 1038, 228 Ill. 360. 


Md.—Ottenberg v. Ryan & Riley Co., 
99 A. 984, 130 Md. 38. 


Mich.—Loud v. Solomon, 154 N.W. 
73, 188 Mich. 7%. 


N.M.—State v. Johnson, 21 P.(2d) 
818, 37 N.M. 280. 


[a] Discretion not abused.—(1) In 
a street car passenger’s action for 
personal injuries, caused by the car 
suddenly starting when she was 
alighting, the conductor testified on 
cross-examination that he heard the 
passengers screaming when near the 
stopping post, and on turning saw 
plaintiff falling. -He was also asked 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 854] 


{§ 854] (2) Matters Brought out on Cross-Exam- 
ination Generally. To rebut and to avoid the effect 
of the cross-examination, a witness is properly re- 


whether it did not occur to him that 
something had happened, before the 
passenger got on the running board 
after leaving her seat, to make the 
people scream, and answered that he 
did not remember of any occurrence; 
that when he first saw her she had one 
foot on the running board, and one 
foot as if she was about to step off, 
and with her right hand on the post. 
He was further asked whether he 
could see any reason why any one 
Should scream then, unless they were 
worrying about the rain on her hat, 
and answered “Yes.” It was held that 
there was no abuse of discretion in 
excluding a question, on redirect ex- 
amination, as to why the people 
screamed when the passenger was 
getting off the car. Garland v. Boston 
Elevated Ry. Co., 97 N.E. 97, 210 Mass. 
458. (2) In a prosecution for murder 
of a special police officer by defend- 
ant when caught in the act of robbing 
a box car, that the court admitted 
evidence of a statement of an ac- 
quaintance of defendant that he had 
suggested robbing box cars on redi- 
rect examination was held not an 
abuse of discretion. State v. Casey, 
Zee Til, gli P2632, 108 Or, 386. 


aor: U.S.—Cook v. U. S., 28 F.(2d) 


Ala.—Southern Ry. Co. v. Smith, 
Lad WO. _o06;, cf0 1a. 060, Urark. v, 
Whitfield, 97 So. 68, 210 Ala. 18; Pen- 
ton v. Williams, 51 So. 35, 163 Ala. 
603; Bardin v. State, 38 So. 833, 143 
Ala. 74; Sanders v. State, 31 So. 564, 
131 Ala. 1; Story v. State, 109 So. 123, 
21 Ala.App. 423; Durden v. State, 93 
So. 342, 18 Ala.App. 498 [cert den 
93 A. 922, 208 Ala. 697]. 


Cal.—Pedley v. Doyle, 170 P. 602, 
177 Cal. 284; People v. French, 10 P. 
378, 69 Cal. 169. 


Conn.—Frechette v. City of New 
Haven, 132 A. 467, 104 Conn. 83; Me- 
chanics Bank v. Woodward, 47 A. 762, 
73 Conn. 470. ry 


Ga.—Southern R. Co. v. Gentry, 57 
S.E. 703, 128 Ga. 429. 


Ill.—Rommel Bros. v. Wenks, 
Ill.App. 369. 


Iowa.—Kreutzer & Wasem v. Reese, 
174 N.W. 935, 187 Iowa 1100; Farrell 
v. Dubuque, 105 N.W. 696, 129 Iowa 
447; Houseman v. Belle Plaine, 100 N. 
W. 343, 124 Iowa 510; Leipird v. Stot- 
ler, 66 N.W. 150, 97 Iowa 169. 


Ky.—Bess v. Com., 82 S.W. 576, 
118 Ky. 858, 26 Ky.L. 839. 


Me.—Caven vy. Bodwell Granite Co., 
59 A. 285, 99 Me. 278. 


Md.—Archer v. State, 45 Md. 33. 


Mass.—Nute v. Boston & M. R. R., 
100 N.E. 1099, 214 Mass. 184; Lury 
vy.ANew York, N. Fic& H.R. &.).91 IN; 
BH. 1018, 205 Mass. 540; Com. v. Bur- 
ton, 67 N.E. 419, 183 Mass. 461; Com. 
v. Armstrong, 32 N.E. 1032, 158 Mass. 
78; Dole v. Wooldredge, 7 N.E. 832, 
142 Mass. 161; Com. v. Wilson, 1 Gray 
Brew e 

Mich.—People v. McArron, 79 N.W. 
944, 121 Mich. 1; Van Dusen v. Letel- 
lier, 44 N.W. 572, 78 Mich. 492; Dan- 
iels v. Dayton, 13 N.W. 392, 49 Mich. 
137%, 


Mo.—State v. Cochran, 49 S.W. 558, 
147 Mo. 504; Northrup v. Diggs, 106 
S.W. 1123, 128 Mo.App. 217. 


Mont.—Croft v. Thurston, 
950, 84 Mont. 510. 


N.H.—Mcllvaine v. Wilkins, 12 N. 


186 


216 bP, 


* 
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H. 474. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
158 U.S. 31, 39 L.Ed. 886]; Distin v. 
Rese, 69 PNeYeeke2 Lafe7 Hun’ 3}; 
Thiry v. Taylor Brewing, etc., Co., 56 
Ne YS 85, 3%, App.Diy., 391; 
ard v. New Jersey Steamboat Co., 67 
Barb... 101,, 3, Thomps.&C.. 771. [aff 59 
N.Y. 292]; Prince v. Socialistic Co- 
operative Pub. Assoc., 64 N.Y.S. 285, 
31 Misc. 234 [aff 61 N.Y.S. 1145, 29 
Mise. 773]. 


N.©€.—State v. Banner, 63 S.E. 84, 
149 EN-C.259% 


R.I.—State v. Babcock, 55 A. 685, 
25 R.1. 224, 


S.D.—Anderson: vy. Jordan, 89 N.W. 
LOLS;~ Pots as 395t 


Tex.—Pardue v. Whitfield, 115 S.W. 
806, 53 Tex.Civ.App. 63; Hoxie v. Sil- 
liman, (Civ.App.) 29 S.W. 913; Rhea 
V. State, 275 (SW... 10215) 101 Nex Cr: 
298; Holmes v. State, 157 S.W. 487, 
70 Tex.Cr. 423; Lott v. State, 146 S.W. 
544, 66 Tex.Cr. 152; Maclin v. State, 
144 S.W. 951, 65 Tex.Cr. 384; Weaver 
v. State, 81 S.W. 39, 46 Tex.Cr. 607; 
Weaver v. State, 65 S.W. 534, 43 Tex. 
Cr. 340; Smith v. State, 17 S.W. 471, 
21 Tex.App. 277. 


Vt.—Lewes v. John Crane & Sons, 
62 A. 60, 78 Vt. 216. 


Va.—Martin’s Adm’r v. Richmond, 
etc., R. Co., 44 S.E. 695, 101 Va. 406. 


Wash.—State v. Hazzard, 134 P. 
514, 75 Wash. 5; Larsen v. Sedro- 
Woolley, 94 P. 938, 49 Wash. 134; 
Latimer v. Baker, 64 P. 899, 24 Wash. 
192; State v. Anderson, 55 P. 39, 20 
Wash. 193; State v. Erving, 53 P. 717, 
19 Wash, 435. 


Wis.—Hupfer v. National Distilling 
Co: 106 "NEW. '83l,".127= Wis. 306; 
Roszczyniala v. State, 104 N.W. 113, 
125 Wis. 414. 


[a] Rule applied.—(1) In proceed- 
ings to contest a will which discrim- 
inated against the heirs of a deceased 
son of the testatrix, where the book- 
keeper of a business established by 
the husband of the testatrix, and man- 
aged after the husband’s death by 
the son, until it became bankrupt, had 
been cross-examined at great length 
as to the indebtedness of the corpora- 
tion to the husband of the testatrix, 
and as to loans made by her to it, it 
was not error to permit him to be 
asked on redirect examination as to 
the profits earned by the business dur- 
ing the last year of the husband’s 
life, to show that it became insolvent 
under the management of the son. 
Park v. Whitfield, 97 So. 68, 210 Ala. 
18. (2) Testimony sought to be elic- 
ited on redirect examination of the 
state’s witness, on a prosecution for 
homicide, claimed to have been pur- 
suant to conspiracy by the question, 
“Was there anything said there in the 
presence of defendant with reference 
to . . . [deceased] being a negro?” 
was held competent, in view of the 
witness on cross-examination having 
detailed what had been said and done 
there, when defendant and others 
came up and testified that he had 
word “from defendant that the man 
he wanted stopped was a yellow negro, 
and I took deceased to be a yellow ne- 
gro... . and stopped him.” . Dur- 
den v. State, 93 So. 342, 18 Ala.App. 


-498 [cert den 93 So. 922, 208 Ala. 697]. 


(3) In an action by a firm no longer 
doing business to recover a balance 
due on a lumber bill, evidence having 
a bearing on the question as to wheth- 
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éxamined as to matters concerning which he was 
cross-examined,°*? such as facts which the cross-ex- 
amination brought out or elicited®? or injected in the 


er the claim in fact belonged to one 
of the partners, a point suggested by 
a statement of such partner on direct 
examination, and seized on by de- 
fendants on cross-examination, was 
held admissible on redirect. Kreutzer 
& Wasem v. Reese, 174 N.W. 935, 187 
Iowa 1100. (4) Where defendant 
bank, in an action by a depositor to 
recover a balance claimed to be due, 
contended that plaintiff’s account was 
overdrawn, and undertook to show the 
amount he had deposited and the 
amount he had checked out, plaintiff’s 
answer on redirect examination, after 
cross-examination as to an interview 
about his deposits, in which he claim- 
ed that he had deposited more money 
than he had been given credit for, is 
properly admitted. Marine Bank of 
Crisfield v. Stirling, 80 A. 736, 115 Md. 
90. (5) Where, on a trial for robbery, 
the police officer who made: the arrest 
was asked on cross-examination by 
defendant’s counsel “whether the 
charge he made against the defendant 
at the station-house when he commit- 
ted him was not that of drunkenness,” 
it was competent for the common- 
wealth on redirect examination to ask 
the witness to state the exact words 
he used in making a charge. Com. v. 
Armstrong, 32 N.E. 1032, 158 Mass. 
78. (6) Where, in an action by an 
employee for personal injuries, on 
plaintiff’s cross-examination it was 
brought out that wages were paid 
him by defendants after the injury, 
and were afterward stopped, it was 
competent, on redirect examination, 
for him to state the occasion of his 
wages being discontinued, and what 
was said on such occasion by defend- 
ants’ foreman, who had charge of fix- 
ing wages and discharging employees. 
Van Dusen v. Letellier, 44 N.W. 572, 
78 Mich. 492. (7) Where a witness 
has been cross-examined with respect 
to statements made by him to others 
concerning the subject-matter of his 
testimony, he may on the redirect ex- 
amination state what he did say to 
such persons. State v. Cochran, 49 S. 
W. 558, 147 Mo. 504. (8) Where, ona 
trial for burglary, the state showed the 
larceny of ribbon and a state’s wit- 
ness testified that a few days after the 
larceny she saw a young woman in 
accused’s company wearing twenty 
yards of ribbon of the kind stolen, and 
the witness on _  cross-examination 
stated that she had bought ribbon for 
her daughters, it was not error to 
permit the state on redirect examina- 
tion to ask whether she had ever 
bought as much as twenty yards at 
one time. Holmes v. State, 157 S.W. 
487, 70 Tex.Cr. 423. (9) In a prosecu- 
tion for rape, where the prosecutrix 
had testified to defendant’s inter- 
course on the date of the offense 
charged, and also on prior dates with- 
out her consent, and where, although 
the state on direct examination of the 
prosecutrix had not inquired as to her 
pregnancy or the subsequent birth of 
a child, defendant on cross-examina- 
tion attempted to show that her preg- 
nancy was due to another, the state 
was properly permitted on redirect 
examination to show who caused her 
pregnancy. Lott v. State, 146 S.W. 
544, 66 Tex.Cr. 152. 


xen U.S.—Payne v. Connor, 274 F. 


Ala.—Hines v. Beasley, 88 So. 31, 17 
Ala.App. 636; Martin v. State, 81 So. 
851, 17 Ala.App. 73. 


Cal.—People v. Klopfer, 214 P. 878, 
61 Cal.App. 291. 


D.C.—Washington & O. D. Ry. Co. 
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case,°? or new matter which was first introduced on 
cross-examination,®* although the testimony would 
not have been admissible on direct examination.°® 


v. Smith, 53 App.D.C. 184, 289 F. 582. 


Idaho.—In re Brown’s Estate, 15 P. 
42d) 604, 52 Idaho 286. 


Ill.— Mayer v. Brensinger, 54 N.H. 
159, 180 Ill. 110, 72 Am.S.R. 196 [aff 


74 Ill.App. 475]. 


Iowa.—Luin y. Chicago Grill Co., 
115 N.W. 1024, 138 Iowa 268; Hofacre 
¥: Monticello, 103 N.W. 488, 128 Iowa 

39. 


Kan.—Clogston v. White, 273 P. 458, 
127 Kan. 399 [mod on other grounds 
274 P. 745, 127 Kan. 668]. 


La.—State v. Head, 67 So. 539, 136 
La. 649 

Md.—Strouse v. American Credit 
pedeuiaity Co., 46 A. 328, 1063, 91 Mad. 

4, 


Mich.—People v. Gross, 203 N.W. 
534, 230 Mich. 653. 
N.Y.—People v. Bertlini, 113 N.E. 


541, 218 N.Y. 584. 


N.C.—Hodges v. Wilson, 81 S.E. 340, 
1GoeN; Caroua- 


Or.—Oregon-Washington R. & Nav. 
Co. v. Spokane, P. & S. Ry. Co., 163 P. 
600, 989, 83 Or. 528; State v. Canton, 
147 P. 927; 76 Or. 52. 


Tex.—Rhea v. State, 275 S.W. 1021, 
101 Tex.Cr. 298; Poulter v. State, 161 
S.W. 475, 72 Tex.Cr. 140; Millican v. 
State, 140 S.W. 1136, 63 Tex.Cr. 440. 


t.—In uy Esterbrook’s Estate, 75 
A. uy 83 Vt. 229. 


ee aint: v. Standard Acc. Ins. 
Co., 134 S.B. 728, 145 Va. 694. 


[a] Illustrations.—(1) In a brake- 
man’s action for injuries, where de- 
fendant on plaintiff's cross-examina- 
tion brought out the facts that at the 
time of the ihjury he was receiving 
twenty five dollars and ninety cents a 
week for seven days of work, and at 
the time of the trial was receiving 
twenty three dollars a week for six 
days of work in a drug store, evi- 
dence on redirect examination that 
at the time of the trial brakemen were 
making six dollars and forty eight 
cents a day was properly admitted, to 
show the wages he would have receiv- 
ed in his usual employment, but for 
the injury. Payne v. Connor, 274 F. 
497. (2) In a prosecution for having 
carnal knowledge of a girl under the 
age of consent, where defendant, dur- 
ing cross-examination, elicited the 
fact that the prosecutrix had given 
birth to a child some time after the 
alleged commission of the crime, it 
was permissible for the state to ask 
her if defendant was the father of 
the child. Martin v. State, 81 So. 851, 
17 Ala.App. 73. (3) Where defendant 
had brought out on cross-examination 
of a witness for the prosecution the 
fact that the witness had lost a sum 
of money and that considerable feel- 
ing existed between the witness and 
defendant, it was not error to permit 
the witness, on redirect examination, 
to state that he suspected accused of 
taking that money. People v. Klop- 
fer, 214 P. 878, 61 Cal.App. 291. (4) 
Where, in an action to set aside a deed 
for lack of mental capacity and fraud, 
a witness who testified as to plaintiff’s 
incapacity testified on cross-examina- 
tion that he had traded with plaintiff, 
and did not know whether or not he 
cheated him, a question on redirect 
examination, whether the witness 
ever took a deed for one hundred and 
sixteen acres from plaintiff, and told 
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sued.°® 


him it was for ten acres, was held 
proper. Hodges v. Wilson, 81 S.B. 340, 
165 N.C. 323. (5) In a prosecution for 
unlawful transportation of liquor, 
where defendant on cross-examina- 
tion of an officer developed the fact 
that he had been pointed out to such 
officer, it was not error on redirect to 
permit testimony naming the person 
by whom defendant was so pointed 


out. Tullos v. State, 268 S.W. 174, 99 
Tex.Cr. 122. (6) Where, in a perjury 
case, defendant, in questioning a 


state’s witness as to having appeared 
against a relative of his in the com- 
missioners’ court, elicited the fact 
that other citizens had also appeared 
for the same purpose, it was not error 
to permit the state’s attorney on re- 
direct to ask about these other citi- 
zens. Poulter v. State, 161 S.W. 475, 
72 Tex.Cr. 140. (7) Where defendant 
in a trial for murder has brought out 
on cross-examination of the brother 
of deceased a threat by defendant 
against deceased, and communication 
thereof to deceased, who was there- 
after afraid of defendant because of 
the threat, there is no error in per- 
mitting the state oh redirect exami- 
nation to question this witness on that 
point. Millican v. State, 140 S.W. 
1136, 63 Tex.Cr. 440. (8) The matter 
being brought out on cross-examina- 
tion by contestants of a beneficiary 
under the will that he had some rea- 
son for doing a certain thing, and it 
being material for proponents to show 
that the reason did not exist until aft- 
er death of the testatrix, it was prop- 
er to allow him on redirect examina- 
tion not only to show that the reason 
did not exist until after then, but to 
state what it was, showing that it 
was immaterial. In re Esterbrook’s 
Hstate, 75 A. 1, 83 Vt. 229. 


52. Stover v. State, 143 So. 239, 25 
Ala.App. 222; Turner v. State, 140 
So. 445, 25 Ala.App. 21 [conforming to 
op 140 So. 447, 224 Ala. 5, and cert den 
140 So. 448, 224 Ala. 345]; Jones v. 
State, 113 So. 478, 22 Ala.App. 141; 
Page v. Bossart, 240 N.W. 606, 61 N.D. 


[a] Thus, where defendant asked 
the state’s witness who was the first 
person she told about her conversa- 
tion with defendant’s witness, permit- 
ting the state to ask whether she told 
her father was held not error. Turner 
v. State, 140 So. 445, 25 Ala.App. 21 
[conforming to op 140 So. 447, 224 Ala. 
ea cert den 140 So. 448, 224 Ala. 


54. Ala.—Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242; Wadsworth 
v. Dunnam, 23 So. 699, 117 Ala. 661. 


; ic Light Co; 
v. California Safe Deposit, etc., Co., 78 
P. 372, 145 Cal. 124. 


Ind.—Lake Lighting Co. v. Lewis, 
64 N.E. 35, 29 Ind.App. 164. 


Iowa.—Jeffrey v. Keokuk, etc., R. 
Co., 9 N.W. 884, 56 Iowa 546; Farm- 
ers’, etc., Bank v. Young, 36 Iowa 44. 


Kan.—Hamilton v. Miller, 26 P. 
1030, 46 Kan. 486. 

La.—State v. Williams, 35 So. 505, 
111 La. 179. 

Mass.—Mahoney v. Gooch, 141 N.E. 
605, 246 Mass. 567; Com. v. Dill, 30 N, 
E. 1016, 156 Mass. "226. 

Mich.—FPeople v. Robinson, 98 N.W. 
125) 135 Miehe (Sad 


Mo.—State v. ener 220 S.W. 848, 
281 Mo. 514; Nichols v. Nichols, 48 
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Similarly, on redirect the same line of inquiry or 
course of questioning followed on cross may be pur- 
Where incompetent testimony is elicited on 


S.W. 947, 147 Mo. 387; Ellis v. Mans- 
field, 256 S.W. 165, 215 Mo.App. 292. 


Neb.—Simmons v. Western Travel- 
ers Acc. Assoc., 112 N.W. 365, 79 Neb. 
20. 


N.H.—State v. Saidell, 46 A. 1083, 
70 N.H. 174, 85 Am.S.R. 627. 


N.J.—State v. McCormack, 107 A. 
475, 938 NN.Law 287 [aff 109 A. 925, 
94 N.J.Law 262]. 


N.M.—State v. McKnight, 153 P. 76, 
21 N.M. 14 [error dism 38 S.Ct. 335, 
246 U.S. 653, 62 L.Ed. 923]. 


N.Y.—People v. Noblett, 89 N.Y.S. 
181, 96 App.Div. 293, 18 N.Y.Cr. 476 
(aff 77 N.B. 1193, 184 N.Y. 612]; Peo- 
ple v. Noblett, 89 N.Y.S. 181, 96 App. 
DiV=2935) L8 ANY. Cr 1476) fafta 17a Ne Ee 
1193, 184 N.Y. 612]. 


N.D.—Erickson v. Wiper, 157 N.W. 
592-38 N.D.-193: 


Or.—Farmers’ Bank v. Saling, 54 P. 
190, 3387Orns 3942 
Tex.—Bassham v. State, 38 Tex. 


622; Washington v. State, 125 S.W. 
Ono's hex, Cr. 345; Kipper v. State, 
17 S.W. iil 2159 Tex.Cr. 31T. 


Utah.—State v. Botha, 75 P. 731, 27 
Utah 289; State v. McCoy, 49 P. 420, 
15 Utah 136. 


Vt.—Livingstone Mfg. Co. v. Rizzi 
Bros., 85 A. 912, 86 Vt. 419. 


Wis.—Tuckwood v. Hanthorn, 30 N. 
W. 705, 67 Wis. 326; Williams v. State, 
21 N.W. 56, 61 Wis. 281. 


[a] Chastity of complainant.— 
Where defendant called complainant’s 
chastity in question 6n cross-exam- 
ination of plaintiff's witnesses the 
latter were properly allowed to tes- 
tify on redirect examination that they 
had never known anything against 
her. State v. Saidell, 46 A. 1083, 70 N. 
H. 174, 85 Am.S.R. 627. 


[b] Yestimony in another suit.— 
Where a witness on cross-examination 
was interrogated as to his testimony 
in another suit, it was proper on re- 
direct examination to examine further 
as to such testimony. Latimer v. 
Baker, 64 P. 899, 24,.Wash. 192. 


Cross references: 
Admissibility of new matter on: 


neces fone ee aan see supra §§ 818+ 

827 

Redirect examination see infra § 
862. 


Irrelevant matter see infra § 860. 


55. Hilburn v. McKinney, 96 So. 
61, 209 Ala. 229; Peo. v. Buchanan, 39 
N.E. 846, 145 N.Y. 1 [error den 39 S.Ct. 
884, 158 U.S. 31, 39 L.Ed. 886]; Harper 
v2 Lenoir, 68S. Bh 228, 152.N.C.- 723; 
Pennsylvania R. Co. v. City of Read- 
ing, 94 A. 445, 249 Pa. 19; Marshall 
v. Marshall, 61 Pa.Super. 518. 


A Bee U.S.—Tank vy. U. S., 8 F.(2d) 
Ss 


Ala.—Noel v. State, 49 So. 824, 161 
Ala. 25. 


Ark.—Standard Life & Accident Ins. 
Co. v. Schmaltz, 53 S.W. 49, 66 Ark. 
588, 74 Am.S.R. 112. 


Ind.—City of Hast Chicago v. Gil- 
bert, 108 N.E. 29, 59 Ind.App. 613 [mod 
on other grounds 109 N.E. 404, 59 Ind. 
App. 613]. 


Mich.—Fowles Ng Joslyn, 97 N.W. 
790, 135 Mich:.33 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cross-examination, it has been held that the matters 
so brought out can be gone into on redirect,** but 
there is other authority to the contrary.°*® 


Neb.—Lindley v. Wabash Ry. Co., 
233 N.W. 450, 120 Neb. 195 [mod on 
other grounds 231 N.W. 812, 120 Neb. 
195 (cert den 51 S.Ct. 655, 283 U.S. 
863, 75 L.Ed. 1468) ]. 


N.H.—State v. Hinton, 146 A. 503, 


- 84 N.H. 75. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
P5SVULS! 315089: Taxa 886); People v. 
Bennett, 170 N.Y.S. 718, 182 App.Div. 
STiwoo N. Yeer -408" [afl 120) NE S71, 
224 N.Y. 594]. 


N.D.—State v. Bossart, 
606, 61 N.D. 708. 


R.I.—State v. Farr, 69 A. 5, 29 R. 
We 72. 


240 N.W. 


Tex.—Washington vy. State, 125 S.W. 
917, 58 Tex.Cr. 345. 


Vt.—State v. Fairbanks, 147 A. 682, 
102 Vt. 283; Barney v. Quaker Oats 
Cor, 82 Ay ILS IS55V EIS TZ. 


Wyo.—Carney Coal Co. v. Benedict, 
140 p. 1018, 144 P. 19, 22 Wyo. 362. 


[a] For example (1) where de- 
fendant elicited on cross-examination 
of a witness for the state that de- 
fendant and the witness did not speak 
to each other since a previous trial, 
redirect examination of the witness 
as to which of the two quit speaking 
to the other first was held proper. 
Bodine v. State, 93 So. 264, 18 Ala. 
App. 514. (2) In a murder case, 
where the state’s contention, support- 
ed by tendencies in the evidence, was 
that accused had lain in wait for 
decedent at the side of a street, and 
accused, on cross-examination of a 
state’s witness, showed that the side 
of the street at the point where the 
killing occurred was not much fre- 
quented by pedestrians, the witness 
stating the names of several persons 
in the town whom he had not seen on 
that side of the street, it was not 
reversible error to allow the state to 
ask the witness if he had ever seen 
one M, who lived in the town, on that 
side of the street, since the question 
followed a line of inquiry opened by 
accused, and the answer tended to 
show that the side of the street was 
not much frequented, and was there- 
fore a place which lent itself to a ly- 
ing in wait. Noel v. State, 49 So. 824, 
16dyAla,-25. (3)e-Invantactionrby: a 
miner hurt by the fall of coal which 
was cracked from the vein by a shot 
he had fired, where defendant cross- 
examined plaintiff's witnesses as to 
whether experience was necessary to 
determine whether such coal was like- 
ly to fall, plaintiff may, on direct ex- 
amination, show that a knowledge of 
the sounding test was necessary to 
determine that question. Carney Coal 
Co. v. Benedict, 140 P. 1013, 144 P. 19, 
22 Wyo. 362. 


[b] Statement of theories by wit- 
ness.—Where defense on recross-ex- 
amination had asked a government 
witness to distinguish between state- 
ments he testified to and theories he 
had with reference to using the mails 
to defraud, to permit him to state in 
redirect examination what the theo- 
ries were was held not error. Tank 
v. U. S., 8 F.(2d) 697. 


57. Iowa.—In re Wharton’s Will, 
109 N.W. 492, 132 Iowa 714. 


N.Y.—People v. Barone, 
1083, 161 N.Y. 451. 


Okl.—Veseley v. Engelkemeier, 61 P. 
924, 10 Okl: 290. 


Pa.—Marshall v. Marshall, 


, 


55 N.E. 


61 Pa. 


q 


¢ 


WITNESSES 


Reéxami- 


Super. 513. 


Wash.—Dutcher v. Howard, 47 P. 
28, 15 Wash. 693. 


Ont.—Rex v. Noel, 23 Can.L.T.Occ. 
Notes 293, 6 Ont.L. 385, 2 Ont.W.R. 
488, 776. 


[a] Defense on cross-examination. 
—It is improper to permit a defend- 
ant to interject a defense on cross-ex- 
amination; but, where this has been 
permitted, plaintiff is entitled, on re- 
direct examination, to correct any 
wrong impression left in the minds of 
the jury. Beck v. Philadelphia Auto- 
mobile Trade Ass’n, 59 Pa.Super. 145. 


[b] Hearsay.—Where cross-exam- 
ination draws out evidence incompe- 
tent as hearsay, the admission, on re- 
direct examination of hearsay testi- 
mony in explanation, cannot be ob- 
jected to. Newton v. American Car 
Sprinkler Co., 92 A. 831, 88 Vt. 487. 


Collateral, irrelevant, and imma- 
terial matters see infra § 860. 


58. Phifer v. Carolina Cent. R. Co., 
29 S.E. 578, 122 N.C. 940; Glascoe v. 
State, 210 -S.W. 956, 85 Tex.Cr. 234. 
See Wagner v. People, 30 Mich. 384 
(holding that the fact that a witness 
for the prosecution is permitted on 
eross-examination, on a subject en- 
tered upon in the direct examination, 
to detail without objection a part of 
a hearsay story told him, will not au- 
thorize the calling out of the rest of 
it against objection on the redirect 
examination). 


59. U.S.—Ballew v. U. S., 
263, 160 U.S. 187, 40 L.Ed. 388. 


Ala.—Beech v. State, 87 So. 573, 205 


16 S.Ct. 


Ala. 342; Whatley v. State, 39 So. 
1014, 144 Ala. 68; Hill v. State, 90 So. 
62, 18 Ala. App, 1727 Creosswhite. vy. 


Chattanooga Brewing Co., 65 So. 298, 
10 Ala.App. 425. 


Cal.—Hotaling v. Hotaling, 203 P. 
745, 187 Cal. 695; Ellsworth v. Palm- 
tag, 143 P. 602) 168 Cal. 360; People’v. 
Cord, 108ieP. adi, 15s Cal..562'; Reo- 


ple v. Altmeyer, 66 P. 974, 185 Cal.’ 


80; Moore v. Re, 22 P.(2d) 45, 131 Cal. 
App. 557; Belm v. Patrick, 293 P. 847, 
109 Cal.App. 599; People v. Converse, 
153 P. 734, 28 Cal.App. 687. 


Conn.—Tappan v. Knox, 162 A. 7, 
115 Conn. 508; Fine v. Moomjian, 158 
A. 241, 114 Conn. 226. 


Tll.—Finley v. West Chicago St. R. 
Co., 90 ILll.App. 368. See People v. 
Preston, 188 Ill.App. 93. 


Ind.—Foreman v. State, 
291, 203 Ind. 324. 


Iowa.—State v. Beeson, 136 N.W. 
317, 155 Iowa 355, Ann.Cas.1914D 1275; 
Ball vy. Skinner, 111 N.W. 1022, 134 
Iowa 298. 


Ky.—Kirby v. Commonwealth, 267 
S.W. 1094, 206 Ky. 535. 


La.—State v. Denis, 19 La.Ann. 119. 


Md.—Cityco Realty Co. of Balti- 
more City v. Friedenwald, 100 A. 374, 
130 Md. 329; Baltimore Belt R. Co. v. 
Sattler, 62 A. 1125, 64 A. 507, 102 Md. 
595; Struth v. Decker, 59 A. 727, 100 
Md. 368. 


Mass.—Chase v. Chase, 171 N.E. 651, 
271 Mass. 485; Cusick v. Whitcomb, 
53 N.E. 815, 173 Mass. 3380; McCooe v. 
Dighton, etc., R. Co., 53 N.E. 133, 173 
Mass. 117; Dutton v. Woodman, 9 
Cush. 255, 57 Am.D. 46. 


Mont.—Croft v. Thurston, 276 P. 
950, 84 Mont. 510. 


180 N.E. 
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nation generally should be confined to the scope of 
the cross-examination and testimony beyond this is 
properly excluded,*® but the court, in the exercise of 


Neb.—George v. State, 85 N.W. 840, 
61 Neb. 669. 


N.J.—Clawans v. O’Connor, 143 A. 
354, 105 N.J.Law 117. 


N.Y.—Robinson v. New York El. R. 
Con? GUT NiEI481, Fie UNG 219) eoReo: 
v. Buchanan, 39 N.H. 846, 145 N.Y. 1 
[error den 39 S.Ct. 884, 158 U.S. Ole 
39 L.Ed. 886]; Neumeyer Vv. Hooker, 
U6 IN. Y.S.4204,, 13 Appl iv 592 Lait 
93 N.H. 1126, 199, N.Y. 591] 5" Brown: v- 
Barse, 38 N.Y.S. 400, 3 App.Div. 257. 


N.C.—Smith vy. Board of Com’rs of 
Lexington, 97 S.H. 378, 176 N.C. 466; 
State v. Ussery, 24 S.E. 414, 118 N.C. 
abr 


Or.—Farmers’ Bank v. Saling, 54 P. 
190, 33 Or. 394. 


Pa.—Wiser v. Parkway Baking Co., 
137 A. 797, 289 Pa. 565; Com. v. Camp- 
bell, 31 Pa.Super. 9. 


Tenn.—Colquit v. State, 64 S.W. 713, 
107 Tenn. 381. 


Tex.—Donohue v. State, 236 S.W. 
86, 90 Tex.Cr. 541; Stephens v. State, 
145 S.W. 907, 65 Tex.Cr. 643; McGee 
v. State, (Cr.) 66 S.W. 562. See Poul- 
ter v. State, 161 S.W. 475, 72 Tex.Cr. 
140 (dictum). 


Utah.—Holt v. Nielson, 109 P. 470, 
37 Utah 566; People v. Biddlecome, 
2 P..194, 3 Utah 208. 


Vt.—Ranney v. St. Johnsbury, etc.,. 
Re (Conno2, vas SiOh Cie Vit cogs. 


[a] Rule applied.—(1) ina prose- 
cution for murder, where deceased's 
wife had testified on cross-examina- 
tion that as far as she knew there was 
no bad feeling between deceased and 
defendant, that they were perfectly 
friendly and had been working to- 
gether two days prior to the homicide, 
redirect examination as to whether 
defendant and two other named per- 
sons visited her home, admitted by 
the court on the prosecuting attor- 
ney’s statement that the testimony 
was offered to show conspiracy be- 
tween defendant and such other per- 
sons “who were jointly indicted with 
him,” where such other persons had 
been granted separate trials, was im- 
proper as to the other persons. Beech 
Vv. State, 87 So. 573, 205 Ala. 342. (2) 
Where the testimony of a witness had 
not been disputed and no effort was 
made to show that he made state- 
ments to a third person, a question, on 
redirect examination, as to what the 


witness told the third person, was 
irrelevant and incompetent. Hill v. 
State, 90 So. 62, 18 Ala.App. 172. (3) 


In an action involving the ownership 
of corporate stock, cross-examination 
of defendant as to whether he had 
said anything to certain persons con- 
nected with the corporation relative 
to his ownership of the stock after his 
mother’s transfer thereof did not war- 
rant redirect examination as to wheth- 
er he had not informed other named 
persons not connected with the cor- 
poration that he was the owner of the 
stock. Hotaling v. Hotaling, 203 P. 
745, 187 Cal. 695. (4) Ina will con- 
test, after the witness had been cross- 
examined as to answers to questions 
asked on previous trial, redirect exam- 
ination as to other questions was 
properly excluded, where she denied 
making supposed contradictory an- 
Sswers, and there was no proof that she 
had made them. Buerger v. Buerger, 
148 N.E. 274, 317 Ill. 401. (5) Ina 
trial for wife murder, testimony by 
decedent’s mother as to declarations 
made by decedent concerning ac- 
cused’s treatment of decedent was not 
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its discretion,®® may permit the reéxamination to go 
beyond the scope of the cross-examination.®* 
tition on cross-examination of testimony given on di- 
rect examination does not authorize redirect as to 
matters concerning it which were inadmissible in the 


first instanee.®? 
Voluntary statements.°* 


exclude such statement.®5 


rendered admissible on redirect ex- 
amination of witness because ac- 
cused’s counsel on cross-examination 
asked whether decedent had not spok- 
en kindly of accused, and whether she 
made any complaint to witness, wit- 
ness having answered that decedent 
spoke kindly of accused part of the 
time, and that she did not make any 
complaint. State v. Beeson, 136 N.W. 
317, 155 Iowa 355, Ann.Cas, 1914D 1275. 
(6) In an action for the contract price 
of goods alleged to have been sold to 
defendants, the defense being that the 
signed order was obtained by fraud, 
‘defendants intending only to order 
free samples, where the agent pro- 
curing the order had testified on cross- 
examination that he had obtained or- 
ders from others in the same city, 
naming M, it was error on redirect ex- 
i amination to permit him, after having 
testified that he was a witness in a 
ease in which M was defendant, to 
state that the jury brought in a ver- 
dict against M, no foundation having 
been laid for the testimony on cross- 
examination. Neumeyer v. Hooker, 
116 N.Y.S. 204, 1381 App.Div. 592 [aff 
OS ON: Bel U26G.et99) Nove 590156 (7)) ein 
an action for damages for failure to 
deliver three hundred sheep, where a 
witness was asked on cross-examina- 
tion whether defendant had not sold 
certain rams which did not include 
the rams in controversy, a question on 
redirect examination as to how much 
defendant got for a certain lot_of 
sheep was not proper redirect exam- 
ination, and was properly excluded. 


Holt v. Nielson, 109 P. 470, 37 Utah 
566. 
[b] ine of inquiry on direct ex- 


amination cannot be carried to a fur- 
ther point on redirect where it is not 
in explanation or avoidance of any- 
thing obtained by the cross-examina- 
tion. Ranney v. St. Johnsbury, etc., R. 
Co., 32 A. 810, 67 Vt. 594. 


{c] Matters elicited on examina- 
tion of other witnesses.—Where char- 
acter witnesses for defendant had on 
redirect explained in detail matters 
drawn out on their cross-examination, 
and defendant on cross-examination 
was not asked as to those matters, it 
was not error to refuse to allow him 
on his own redirect to go into such de- 
tailed explanation. Stephens v. State, 
145 S.W. 907, 65 Tex.Cr. 643. 


60. See supra § 853. 


61. U.S.—Jacobs v. U. S., 
694, 88 C.C.A. 554. 


Ala.—Dukes v. State, 98 So. 368, 210 
Ala. 442; Denson v. Acker, 78 So. 76, 
201 Ala. 300; Treadwell v. State, 53 So. 
290, 168 Ala. 96; Dodson v. State, 65 
So. 206, 10 Ala.App. 255. 


Cal.—Majors v. Connor, 121 P. 371, 
M621@ale lst: 


Ga.—Kidd v. State, 28 S.E. 990, 101 
‘Ga. 528. 


La.—State v. Lyons, 37 So. 890, 113 


161, By 


The fact that a witness 
makes a voluntary statement on cross-examination, 
not responsive to the question, does not authorize a 
redirect examination as to such matter®* although 
the party introducing the witness did not move to 


WITNESSES 


Repe- 


Generally.®* 


La. 959. 


Mass.—Commonwealth v. Patalano, 
149 N.E. 689, 254 Mass. 


Neb.—George v. State, 85 N.W. 840, 
61 Neb. 669; Schlenker v. State, 1 
N.W. 857, 9 Neb. 241. 


N.Y.—Manufacturers’, etc., Bank v. 
Koch, 12 N.E.:9, 105 N.Y. 630, 1 Silv. 
A. 415. 


Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91; Douglass & Varnum 
v. Village of Morrisville, 95 A. 810, 89 
Viti 398: 


[a] It is’ of no consequence that 
evidence brought out on redirect ex- 
amination was not warranted by 
cross-examination where the court 
recognizes that fact and in its discre- 
tion admits it. Douglass & Varnum 
Sane of Morrisville, 95 A. 810, 89 


[b] Clarifying testimony given on 
direct examination.—Permitting redi- 
rect examination on matters not in 
rebuttal, for the purpose of making 
more clear testimony given on direct 
examination, is largely within the dis- 
cretion of the trial court and not er- 
ror. Dukes v. State, 98 So. 368, 210 
Ala. 442. 


; Bre of new matter see infra 


Discretion of court as to scope and 
extent generally see supra § 853. 


62. Bond v. State, 296 S.W. 602, 107 
Mex: Cry 4b3- 


63. Voluntary statement of part 
of conversation see infra § 858. 


64. State v. Robinson, 47 Iowa 489; 


Uhe v. Chicago, M. & St. P. Ry. Co., 
54 N.W. 601, 3 S.D. 568. 
65. Miller v. Illinois Cent. R. Co., 


o7 N.W. 418, 89 Iowa 567. 


66. Bellows v. Sowles, 
644, 59 Vt. 63. 

“It is not fair usage of a witness 
to stop him in the middle of an an- 
swer, and so, perhaps, make his an- 
swer convey a wrong impression.” 
Bellows v. Sowles, supra. 

Gi. By: 


Giving reasons for statements or ac- 
tions see infra § 857. 


Way of explanation see infra § 856. 


68. U.S.—Donaldson v. United 
States, 208 F. 4, 125 C.C.A. 316. 


Cal.—Kahn vy. Maryland erp y 
Co., 218 P. 452, 638 Cal.App. 189. 


Cont Tn re Nichols, 62 A. 610, 78 
Conn. 429. 


Idaho.—State v. Fox, 16 P.(2d) 663, 
52 Idaho 474. 


Tll.—Leek v. People, 
514. 


Ind.—Fenwick v. State, 
764, 197 Ind. 572. 


7 A. 542, 


118 Ill.App. 


150 N.E. 
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Answer interrupted on cross-examination. It has 
been held that a witness may complete on reéxamina- 
tion an answer which was interrupted by counsel on 
cross-examination.®® 


[§ 855] (8) Rebutting or Refuting Inferences 
On redirect examination a witness may 
properly be interrogated as to facts and circumstanc- 
es tending to refute, weaken, or remove inferences, 
impressions, implications, or suggestions which might 
result from testimony or inquiries on cross-examina- 
tion,®® although the fact$ brought out may be prej- 


Iowa.—State v. Mulhollen, 155 N.W. 
252, 173 Iowa 24% Withey v. Fowler 
Co., 145 N.W. 923, 164 lowa 377. 


Mich.—Rogers_v. Fowler, 115 N.W. 
469, 151 Mich. 485; People v. Murphy, 
108 N.W. 1009, 145 Mich. 524; Taylor 
v. Taylor’s Estate, 101 N.W. 832, 138 
Mich. 658; People v. Mills, 54 NW. 
488, 94 Mich. 630; Hall v. Moriarty, 
24 N.W. 96, 57 Mich. 345. 


Minn.—State y. Jackson, 
721, 181 Minn. 68; Mix v. 
W. 703, 67 Minn. 116. 


Mo.—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S.W. 
(2d) 955; Larkin v. Wells, (App.) 12 
S.W.(2d) 510. 


Nev.—State v. Tranmer, 154 P. 80, 
39 Nev. 142. 


N.H.—State v. Saidell, 46 A. 1083, 
70 N.H. 174, 85 Am.S.R. 627. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
158 U.S. 31, 39 L.Ed. 886]. 


N.D.—State v. McGahey, 
753, 3. N.D. 298. ~ 


Or.—State v. Wong Wen Teung, 195 
P. 349, 99 Or. 95; Willis v. Horticul- 
tural Fire Relief of Oregon, 152 P. 259, 
77 Or. 621; State v. Doris, 94 P. 44) 
51 Or. 136, 16 L.R.A.N.S. 660. 


Pa.—Pennsylvania R. Co. v. City of 
Reading, 94 A. 445, 249 Pa. 19; Com. 
v. Weisel, 9 Pa.Dist.&Co. 161. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Groseclose, (Civ.App.) 134 
S.W. 736; Jackson vy. Missouri, etce., 
REN COF 55 S.W. 1376, 23 Tex.Civ. App. 
319; Smith v. State, 255 S.W. 617, 96 
Tex.Cr. 28; Cook v. State, 235 S.w. 
875, 90 Tex.Cr. 424; Vickers v. State, 
169 S.W. 669, 75 Tex.Cr. 12; Smith v. 
State, 106 S.W. 1161, 52 Tex.Cr. 344, 
15 Ann.Cas. 357; Brundige v. State, 
95 S.W. 527, 49° Tex:.Cr. 596; Fossett 
v. State, 55 S.W. 497, 41 Tex.Cr. 400. 


Utah.—Smith v. Mine, BECre Supply 
Co., 88 P. 688, 32 Utah 21 


Vt.—In re Smith’s Will, 92 A. 223, 


231 N.W. 
Ege, 69 N. 


55 N.W. 


88 Vt. Ae Citizens’ Savings Bank & 
TPYUStASOos Fitchburg Mut. Fire Ins. 
Coy 862A. ‘1056, 87 Vt. 23; Parker v. 


osten & M. R. R., 79 Ay 865,84 lve. 


{a] Rule applied.—(1) In a mur- 
der prosecution, redirect examination 
of the state’s witness to show that no 
gun was kept in the premises where 
the homicide occurred was held prop- 
er, in view of cross-examination 
which sought to show that deceased 
reached for a gun, People v. Mott, 
PI heey, Pailal Cal. 744. (2) In an ac- 
tion on an indemnity bond for the val- 
ue of Liberty bonds taken surrepti- 
tiously by one who left a forged 
check, testimony of plaintiffs’ clerk 
that he had no conversation with any 
one in plaintiffs’ office as to the va- 
lidity of the check, and that it was 
withdrawn from the bank in which 


For later cases- developments and changes in the law see Annotations, same title and section number, 
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udicial to the other party.®® 


[§ 856] (4) Matters of Explanation Generally. 
In order to rebut the discrediting effect of testimony 


deposited before a telephone conversa- 
tion with the ostensible payee, was 
held admissible on redirect examina- 
tion to rebut the inference from the 
fact, brought out on cross-examina- 
tion, that the check was deposited. 
Kahn y. Maryland Casualty Co., 218 
P. 452, 63 Cal.App. 189. (3) Where, 
in a bastardy proceeding, defendant, 
on cross-examination of prosecutrix, 
elicited from her that a third person 
had given her a suit of underwear, it 
was competent for the prosecution to 
show that such person had given 
clothing to other members of her fam- 
ily to avoid the inference that such 
third person had ascertained her need 
of the underwear from unlawful fa- 
miliarity with her. Leek v. People, 
118 Ill.App. 514. (4) Where a witness 
testified on cross-examination that he 
could not swear he had not been 
threatened in relation to his testimo- 
ny, and that the trial justice had in- 
timated that all proceedings against 
him for failure to appear in compli- 
ance with his recognizance would be 
stayed if he would now testify against 
defendant, the district attorney might 
reéxamine him as to a conversation 
between them to show that the former 
assured the witness, before calling 
him, that no prosecution on his recog- 
nizance would be urged. Com. v. 
Bent, 16 Gray (Mass.) 239. (5) Where 
a previously convicted joint principal, 
while testifying in a murder trial, 
was asked on_ cross-examination 
whether he had conferred with the 
district attorney, allowing redirect 
question by the state whether offers 
of clemency had been made, was held 
proper to rebut the inference that of- 
fers of clemency had been made. 
State v. Tranmer, 154 P. 80, 39 Nev. 
142. (6) Where defendant insinuated, 
by questions put to a witness on 
cross-examination, that the judge of 
the police court on the preliminary 
examination of defendant had acted 
as counsel for complainant, the wit- 
ness was properly permitted to rebut 
such insinuation on redirect examina- 
tion by testifying that the trial was 
conducted in the usual way. State 
v. Saidell, 46 A. 1083, 70 N.H. 174, 85 
Am.S.R. 627. (7) Where, in an action 
for injuries received on entering a 
street car, plaintiff was asked on 
cross-examination if, after entering 
the car, she spoke of the accident to 
the driver or to any person in the ear, 
it being the theory of the defense 
that the accident, as described, had 
not occurred, plaintiff might testify 
that on arriving at home she spoke of 
the accident. Fuller v. Jamestown 
St..R. Co.,.26 N.Y.S. 1078, 75, Hun 273 
[aff 42 N.E. 10938, 148 N.Y. 741]. (8) 
In a prosecution of a Chinaman for 
murder, involving the question of de- 


' fendant’s identity as the slayer, where 


a witness who testified on direct ex- 
amination that she saw a man who 
in height, build, and movement resem- 
bled the defendant shoot deceased was 
cross-examined as to whether most 
Chinamen whom she had seen were 
not of the same size and build, testi- 
mony on redirect examination that 
witness had picked defendant out of 
a number of Chinamen as the one who 
corresponded in size and build and 
general appearance with the man who 
did the shooting was held, admissible 
to rebut the inference that all China- 
men fitted the description of the one 
who committed the crime. State v. 
Wong Wen Teung, 195 P. 349, 99 Or. 
95. (9) A witness for the state, from 
, 


| 


It has been held im- 
proper for the court to exclude such testimony.?° 
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given on cross-examination and to remove any un- 
favorable impressions which may have been made 


therein,’+ it is proper on reéxamination to draw from 


whom it was elicited on his cross-ex- 
amination that after death of deceas- 
ed, his brother, he got sixty dollars 
from the government, was properly 
permitted, on redirect, for purpose of 
removing any embarrassment or prej- 
udice from such testimony and to 
show the fairness of his purpose in 
getting the money, to state that he 
paid the funeral and burial expenses 
of .deceased. Cook vy. State, 235 S.W. 
875, 90 Tex.Cr. 424. (10) Where de- 
fendant attempted to show on cross- 
examination that plaintiff was a regu- 
lar gambler, and that no one but reg- 
ular gamblers played at the place 
where he had been caught playing, 
the witness could testify, on redirect 
examination, that some of the best 
men of the town had been caught 
playing poker as plaintiff was. Mis- 
sour, Ke. .é& 2 Ry. Cos. Of sDexae> Vi. 
Groseclose, (Tex.Civ.App.) 134 S.W. 
736. (11) A revelation, on cross-ex- 
amination, that plaintiff's manager 
knew of the discharged salesman’s 
attempted disposal of a converted au- 
tomobile warranted testimony, on re- 
direct examination, that he did not di- 
rect the salesman so to do. North- 
eastern Nash Automobile Co. vy. Bart- 
lett, 186 A. 697, 100 Vt. 246. 


[b] Matters tending to discredit 
witness.—Redirect examination by 
the government of its own witness, 
to dispel adverse impression created 
by cross-examination, should not be 
denied, because tending to discredit 
the witness. U. S. v. Trenton Pot- 
teries'Co., 47 SiCti 137771273) U.S.! 3925 
71 L.Ed. 700, 50 A.L.R. 989 [rev 300 
EF. 550): 


69. People yv. Corey, 97 P. 907, 8 
Cal.App. 720. 
70. Gray v. Metropolitan St. Ry. 


Co., 59 N.E. 262, 165 N.Y. 457; Cowart 
v. State, 158 S.W. 809, 71 Tex.Cr. 116; 
Thompson v. State, 283 P. 151, 41 
Wyo. 72. 


[a] For example, where character 
witnesses were asked concerning a 
previous automobile accident, exclu- 
sion of evidence showing defendant 
not to blame in such accident was 
held to be error. Thompson y. State, 
283 P. 151, 41 Wyo. 72. 


71. Redirect examination to rebut 
inferences or implications generally 
see supra § 855. 


72. U.S.—Goldberg v. U. S., 295 F. 
447; Clark v. U. S.,265 F. 104; Levin- 
son v. U. S., 263 F. 257; Transconti- 
nental Petroleum Co. v. Interocean Oil 
Co., 262 F. 278; Pullman’s Palace-Car 
ae yo Harkins, 55 Bl. 93:25" 5 8Cr CLA. 
326. 


Ala.—Dulaney.v. Burns, 119 So. 21, 
218 Ala. 493; Merrill v. Sheffield Co., 
53 So. 219, 169 Ala. 242; Penton v. 
Williams, 51 So. 35, 163 Ala. 603; 
Dean v. Campbell, 57 Ala. 372; Stamps 
Beg ee man: 62 So. 314, 7 Ala.App. 


Conn.—Sayles y. FitzGerald, 44 A. 
733, 72 Conn. 391. 

Fla.—Tampa Electric Co. v. Charles, 
67 So. 572, 69 Fla. 27. 


Ga.—Davis v. State, 103 S.E. 819, 
25 Ga.App. 532. 


Ill.—Illinois Cent. R. Co. v. Berry, 
Sd eA Ds Lig. 


Iowa.—State v. Gibson, 174 N.W. 34, 
189 Iowa 1212 [reh den 181 N.W. 704]; 
State v. Rohn, 119 N.W. 88, 140 Iowa 


the witness an explanation of his testimony given on 
cross-examination,’? or of matters brought out on 


640; Kendall v. Albia, 34 N.W. 833, 
73 Iowa 241. 


La.—State v. McQueen, 32 So. 412, 
108 La. 410. : 


Md.—Baltimore Belt R. Co. v. Sat- ~ 
ae 59 A. 654, 100 Md. 306, 3 Ann.Cas. 


Mass.—Commonwealth vy. Klosek, 
160 N.E. 252, 262 Mass. 416; Mahoney 
v. Gooch, 141 N.E. 605, 246 Mass. 567; 
yee v. Carter, 66 N.E. 716, 183 Mass. 


Minn.—Lindstrom vy. Fitzpatrick, 
117 N.W. 441, 105 Minn. 331. 


Mo.—Brendel y. Union Electric 
Light & Power Co., 252 S.W. 635; Fen- 
ton v. Missouri Motor Distributing 
Corporation, (App.) 52 S.W.(2d) 213. 


Neb.—Fitzgerald v. Omaha & C. B. 
BEA Ry. Co., 151 N.W. 931, .97 Neb. 


N.Y.—Simmons v. Havens, 5 N.E- 
73, 101 N.Y. 427; Stape v. People, 85 
N.Y. 390; James v. Ford, 9 N.Y.S. 504, 
16 Daly 126; Caffi v. New York Cent.,. 
etc, UR. .Co., 96 N.Y.S., 830,.49) Mase: 
620; Hayes v. Metropolitan St. R. Co.,. 
84 N.Y.S. 271. 


N.C.—Dellinger v. Elliot Bldg.+Co.,. 
123 S.B. 78, 187 N.C. 845; Chrisco v. 
Yow, 69 S.E. 422, 153 N.C. 434. 


Tex.—Martini v. Power Banking 
Co., (Civ.App.) 33 S.W.(2d) 466; Tripp 
v. State, 293 S.W. 1102, 106 Dex:Cr: 
589; Morse v. State, 210 S.W. 965, 85. 
Tex.Cr. 83; Darnell v. State, (Cr.) 39 
S.W. 370; Favors vy. State, 20 Tex. 
App. 155. 


Wis.—Leslie v. Knudson, 238 N.W. 
397, 205 Wis. 517. 


{a] Thus (1) where, in an action 
for damages for a death caused by 
unguarded machinery, a witness for 
plaintiff was asked, on cross-examina- 
tion, if it occurred to him at the time 
that there was danger about the work, 
to which he answered in the affirma- 
tive, there was no error in permitting 
him, on redirect examination, to be 
asked wherein the danger consisted. 
Pullman’s Palace-Car Co. v. Harkins, 
55 F. 932, 5 C.C.A. 326. (2) Where,. 
in an action against an executor, he 
testified that the testator had told 
him he owed no one, and on cross- 
examination stated that he had paid 
several bills presented to him, it was 
competent for him on redirect to ex- 
plain that he had compromised the 
claims paid to avoid litigation. Sayles 
v. FitzGerald, 44 A. 733, 72 Conn. 391. 
(3) Where plaintiff had testified on 
cross-examination that one of the rea- 
sons she did not seek a warm room on 
discovering that defendant’s waiting 
room was cold was on account of her 
children, it was proper redirect exam-- 
ination to state that the children were 
aged eighteen months and three years 
respectively. Davis v. Allen, 251 S.W. 
194, 199 Ky. 442. (4) Where plaintiff 
in an action for death, was cross-ex- 
amined as to decedent’s physical con- 
dition, admission, on redirect exami- 
nation, of his testimony that deceased 
was accepted and served in the army 
in explanation and corroboration of 
his former testimony, was not reversi- 
ble error. Dellinger v. Elliot Bldg. 
Cov l23 Sc 18; susie iN. Cie 845s) ano) 
Where, in an action to determine the 
location of certain land, a witness 
testified that many years before her 
former husband had showed her the 
corners, and on cross-examination she 
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cross-examination,’? and what he meant by certain | statements or expressions,’* in the discretion of the 


was asked questions as to her rela- 
tions with plaintiff, tending to im- 
peach her, she was properly permit- 
ted to state on redirect examination 
that her former husband called the 
adjoining land his and his mother’s 
land, that they both paid for it, ete. 
Papsee v. Yow, 69 S.H. 422, 153, N.C. 


[b] Opinions expressed on cross- 
examination.—(1) Where a _ witness 
gave an opinion during defendant's 
cross-examination, the state, in redi- 
rect examination, could have the wit- 
ness explain facts on which opinion 
was based. State v. Gibson, 174 N.W. 
34, 189 Iowa 1212 [reh den 181 N.W. 
704]. (2) Error cannot be predicated 
on rulings permitting answers to 
questions on redirect examination, to 
explain opinions expressed in answer 
to similar questions prepounded to the 
same witnesses on cross-examination. 
Fitzgerald v. Omaha & C. B. St. Ry. 
Co., 151 N.W. 931, 97 Neb. 856. 


Explanation of mistake made in 
cross-examination see infra § 859. 


73. Ala.—Palmer v. State, 53 So. 
283, 168 Ala. 124; Glass v. State, 41 
So. 727, 147 Ala. 50; Southern R. Co. 
v. Crowder, 30 So. 592, 130 Ala. 256; 
ee v. State, 63 So. 18, 8 Ala.App. 


Cal.Hewes v. Germain Fruit Co., 
39 P. 853, 106 Cal. 441; Hale Bros. v. 
Milliken, 90 P. 365, 5 Cal.App. 344. 


Conn.—Bredow v. Woll, 149 A. 772, 
111 Conn. 261; Engel v. Conti, 62 A. 
210, 78 Conn. 351. 


Fla.—Marlow v. State, 38 So. 653, 
49 Bla. 7. 


Iowa.—State v. Kendall, 203 N.W. 
806, 200 Iowa 483; State v. Rohn, 119 
N.W. 88, 140 Iowa 640. 


La.—State vy. Robertson, 63 So. 363, 
133 La. 806; State v. Duplechain, 26 
So. 1000, 52 La.Ann. 448. 


Me.—Pelkey v. Hodgdon, 67 A. 218, 
102 Me. 426. 


Md.—German Union Fire Ins. Co. of 
Baltimore v. Cohen, 78 A. 911, 114 Md. 
130; American Syrup, etc., Co. v. Rob- 
erts, 76 A. 589, 112 Md. 18; Finch v. 
Mishler, 59 A. 1009, 100 Md. 458. 


Mass.—Bay State Paper Co. v. Dug- 
gan, 100 N.E. 1083, 214 Mass. 166. 


Mich.—Feige v. Burt, 83 N.W. 367, 
124 Mich. 565. 


Minn.—Mix v. Ege, 69 N.W. 703, 67 
Minn. 116. 


Mo.—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S.W. 
(2d) 955; City of St. Louis v. Worth- 
ington, 52 S.W.(2d) 1003; State v. 
Witherspoon, 133 S.W. 3238, 231 Mo. 
706; Larkin v. Wells, (App.) 12 S.W. 
(2d) 510. 


Neb.—Wheeler v. State, 
253, 79 Neb. 491. 


N.H.—Dervin v. Amoskeag Co., 122 
. 853, 81 N.H. 108. 


N.J.—State v. Doro, 134 A. 611, 103 
N.J.Law 88; State v. McCormack, 107 
A. 475. 93 N.J.Law 287 [aff 109 A. 925, 
94 N.J.Law 262]. 


N.M.—State v. Roberts, 138 P. 208, 
18 N.M. 480. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
158 U.S. 31, 39 L.Ed. 886]; Stape v. 
Peo., 85 N.Y. 390 {rev 21 Hun 399 
mem]; Matter of Spratt’s Will, 38 N. 
Y.S. 329, 4 App.Div. 1; Lally v. Eme- 
ry, 29 N.Y.S. 888, 79 Hun 560 [aff 46 
N.E. 1148, 151 N.Y. 653]; Richardson 


113 N.W. 


v. Wilkins, 19 Barb. 510; Geiger v. 
E. W. Emery Co., 180 N.Y.S. 550. 


N.C.—Jordan y. Interurban Motor 
Lines, 109 S.E. 566, 182 N.C. 559. 


N.D.—State v. Bossart, 240 N.W. 
606, 61 N.D. 708; State v. Martin, 211 
N.W. 585, 54 N.D. 840. 


Ohio.—Diege]l vy. State, 33 Ohio Cir. 
Ct. 825 


Or.—State v. Canton, 147 P. 927, 76 
Orr 60 


Pa.—Marshall y. Marshall, 61 Pa. 


Super. 513. 


S.D.—Smith v. Mutual Cash Guar- 
anty F. Ins. Co., 1138 N.W. 94, 21 S.D. 
433. 


Nex,——Ohicago, Ry I. & iG.. Ry... Co. 
v. Bernnard, (Civ.App.) 290 S.W. 292; 
Cotton v. Morrison, (Civ.App.) 140 S. 
W. 114; Long v. State, 48 S.W.(2d) 
632, 120 Tex.Cr. 373; Henderson. v. 
State, 283 S.W. 497, 104 Tex.Cr. 495; 
Merrell v. State, (Cr.) 70 S.W. 979. 


Vt.—Woodhouse vy. Woodhouse, 130 
INS, UN NY Wag HN 


Va.—Scholz v. Standard Acc. Ins. 
Co., 134 S.E. 728, 145 Va. 694; Matth- 
ews v. La Prade> 130 S.E. 788, 144 
Va. 795. 


Wash.—State v. Hempke, 209 P. 10, 
121 Wash. 226. 


[a] Illustrations.—(1) Defendant, 
on cross-examination of the person 
alleged to have been assaulted by him, 
having asked him about taking and 
carrying away a skiff which defend- 
ant claimed was his, the state on his 
rebuttal examination may elicit an 
explanation of the circumstances of 
the taking, as that he had made ar- 
rangements with another for the skiff, 
and did not know, when taking it, 
that it belonged to defendant. Hardin 
v. State, 63 So. 18, 8 Ala.App. 215. (2) 
Where one insured against fire testi- 
fied on cross-examination that a sew- 
ing machine included in the proof of 
loss was bought by his wife, he was 
properly allowed, on redirect exam- 
ination, to testify that he directed her 
to purchase it, and supplied the mon- 
ey for it. German Union Fire Ins. 
Co. of Baltimore v. Cohen, 78 A. 911, 
114 Md. 130. (8) Where a witness 
testified on direct examination that 
all the cans shipped by defendant 
were tested by witness, but added 
that in case of sickness they had an- 
other to make the test in his place, 
and on cross-examination he testified 
that he knew nothing of the particu- 
lar shipment involved, nor where the 
cans went after they passed through 
his hands, it was proper to permit 
him on reéxamination to state that all 
cans manufactured by defendant were 
Subject to the test, wherever they 
were going. American Syrup & Pre- 
Serving Co. v. Roberts, 76 A. 589, 112 
Md. 18. (4) In replevin by a seller for 
goods sold under a conditional con- 
tract, where cross-examination of the 
seller’s agent showed that notes given 
for the goods were credited in the 
same manner as if the sale were not 
a conditional one, the agent may tes- 
tify on redirect examination that the 
seller’s method of bookkeeping show- 
ed no difference between conditional 
and unconditional sales. Bay State 
Paper Co. v. Duggan, 100 N.E. 10838, 
214 Mass. 166. (5) Where a witness 
on a trial for the forgery of a deed 
of trust testified on cross-examination 
as to his having proceeded against 
third persons as implicated in the for- 
gery of the deed with accused, al- 
though no reference to that fact had 


been made by the state in the exam- 
ination in chief, the state on direct ex- 
amination was properly permitted to 
show why the witness had proceeded 
against the third persons. State v. 
Witherspoon, 133 S.W. 323, 231 Mo. 
706. (6) In an employee’s action for 
wrongful discharge, where on trial the 
answer was amended by changing the 
date of discharge, defendant’s presi- 
dent, having been cross-examined as 
to the date of discharge stated in the 
amendment, being different from that 
stated in the original answer, should 
have been permitted on redirect exam- 
ination to give his explanation of the 
mistake. Geiger v. E. W. Emery Co., 
180 N.Y.S.. 550. (7) Where defendant, 
in cross-examination of a witness in 
an action for injury to property by 
negligence in the™change of a street, 
brought out thex~statement that the 
property had been assessed for taxa- 
tion at a much lower value than plain- 
tiff claimed, the statement of witness 
on redirect that the tax assessors 
were accustomed to assess such prop- 
erty at about one third its true value 
was admissible. Harper v. Town of 
Lenior, 6&8 S.H. 228, 152 N.C. 723. (8) 
Where the defense showed that the 
state’s witness had killed a man in an 
affray, a witness, on redirect examina- 
tion, could show how the mélée arose 
and why it was necessary to shoot 
decedent, to remove the impression 
that the sheriff was unreliable and 
reckless. State v. Bossart, 240 N.W. 
606, 61 N.D. 708. (9) Where a suit is 
brought against the father under a 
contract for support to recover ar- 
rearages of payments, and the plain- 
tiff when on the stand is cross-exam- 
ined as to moneys which she had' re- 
ceived from the defendant prior to 
the agreement, she may explain un- 
der what circumstances such pay- 
ments were made to her. Marshall v. 
Marshall, 61 Pa.Super. 513. (10) 
Where a grantor, suing to set aside 
a deed for fraud of the grantee, tes- 


tified on cross-examination that he | 


had delivered the deed after having 
advised with an attorney, he was en- 
titled on redirect examination fully 
to explain the facts attending the de- 
livery, including the advice given by 
the attorney. Cotton v. Morrison, 
(Tex.Civ.App.) 140 S.W. 114. 


[b] Computation of value of stock. 
—Where it was Shown, on cross-exam- 
ination of a witness who had testified 
that shares of a certain corporation 
were worth par, that the tangible as- 
sets of the corporation were worth 
less than the value of its stock, it 
was proper on redirect to ask the 
witness what, aside from the value of 
the property of the company, he took 
into account in fixing the value of the 
stock. Feige v. Burt, 83 N.W. 367, 
124 Mich. 565. 


74 Loy v. Petty, 29 N.E. 788,. 8 
Ind.App. 241; State v. Foster, 114 So. 
696, 164 La. 8138; State v. Lyons, 37 
So. 890, 113 La. 959; Beaubien y. De- 
troit United Ry., 185 N.W. 855, 216 
Mich. 391; Peo. v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
158 U.S. 31, 39 L.Ed. 886]. 


[a]. Where witness had difficulty 
in making himself understood a ques- 
tion on redirect examinatidn as to 
what he meant was held properly ad- 
mitted. George v.*Meyers, 241 F. 653, 
154 C.C.A. 411. 


[b] Explanation of statements in 
letter.— Where, on cross-examination, 
a letter written by defendant was 
read in evidence against him, on re- 
direct examination he was entitled to 
testify as to what he had meant by 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eourt,**® although such evidence is corroborative of 
the witness’ testimony in chief7® or might not have 
been admissible on direct examination.*? 
a witness may not be asked to explain what he meant 
by expressions which are so plain that there could 
be no ambiguity or uncertainty in their significance.7* 
The diseretion of the court in the reéxamination of 
witnesses does not go to the extent of authorizing a 
denial to a party of the right to explain discrediting 
facts brought out by the other side,*® and it has been 
held error for the court to exclude testimony in ex- 
planation of unfavorable evidence.*®® 
abuse of discretion for the court to allow a witness to 
be asked if he has not answered differently on the 
preliminary examination where the purpose of the 


statements in the letter and explain 
its contents. Norris v. Lee, 121 N.Y. 
S. 512, 1386 App.Div. 685. 


[ce] “Dangerous man.”’—State v. 
Foster, 114 So. 696, 164 La. 818. 
75. Mcmniry vy. Tri-City Ry. Co., 


179 Ill.App. 152; Marine Coal Co. v. 
Pittsburgh, M. & Y. R. Co., 92 A. 688, 
246 Pa. 478. ° 


76. Norfolk Nat. Bank v. Job, 67 
N.W. 781, 48 Neb. 774. 


{a] Giving figures to support tes- 
timony.—In an action for damage to 
a sugar tree farm by setting a fire 
which spread thereto, plaintiff was 
asked by defendant after he had tes- 
tified that sugar was the principal 
product of the farm to give an esti- 
mate of the damages sustained, and 
described the farm as very rough, as 
to its location and acreage, the part 
under cultivation, the quantity of hay 
cut, and amount of stock kept, etc., 
and as to the estimated income of the 
farm exclusive of the sugar trees, 
but stated that he could not give an 
estimate with certainty without fig- 
ures. On being recalled by his coun- 
sel, plaintiff testified to the amount 
received from stock and that paid for 
feed and help in haying. It was held 
that, in view of the cross-examina- 
tion, plaintiff was entitled to support 
his direct testimony by figures show- 
ing the estimated income of the farm, 
exclusive of the sugar trees. Kilby v. 
Erwin, 78 A. 1021, 84 Vt. 266. 


77. Hilburn v. McKinney, 96 So. 
61, 209 Ala. 229; Burford v. Dautrich, 
103 N.E. 9538, 55 Ind.App. 384; State 
v. Hutchinson, 105 So. 249, 159 La. 
127; State v. Anderson, 69 So. 167, 
137 -lads 7653: Statevv. Orrell, 75. N.C: 
317. 


[a] Evidence of another crime.— 
if the state’s witness was cross-ex- 
amined with regard to a crime other 
than that charged and about which 
witness had not testified on direct ex- 
amination, it was proper for the state 
to reéxamine the witness so far as 
necessary for a proper explanation of 
testimony given on cross-examination 
regarding the other crime. State v. 
Hutchinson, 105 So. 249, 159 La. 127; 
State v. Anderson, 69 So. 167, 137 La. 
765. 


[b] HMearsay.—The court in its 
discretion may admit testimony in ex- 
planation of facts brought out on 
cross-examination even though it may 
be hearsay. Burford v. Dautrich, 103 
N.E. 953, 55 Ind.App. 384. 


Admission of collateral, irrelevant, 
or immaterial matters see infra § 
860. 


78. Brown v. Brown, 94 N.E. 465, 
208 Mass. 290. 


[70 C. J. 
, 
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However, 


It is not an* 


brought out.*® 


fa] “Contemplated reconciliation.” 
—A witness could not, on redirect ex- 
amination, explain what he meant by 
“contemplated reconciliation,” used 
on cross-examination, in describing 
the purpose of meetings with his wife. 
Brown v. Brown, 94 N.E, 465, 208 
Mass. 290. 


79. Payne v. Roy, 90 So. 605, 206 
Ala. 432. 
20. U.S.—Transcontinental Petro- 


leum Co. y. Interocean Oil Co., 262 F. 


So. 


Ala.—Payne v. Roy, 90 So. 605, 206 
Ala. 432. 


Mo.—Brendel_v. Union HBlectric 
Light & Power Co., 252 S.W. 635. 


Tex.—Cowart v. State, 158 S.W. 809, 
le Dex: OF 116s 


Va.—Matthews v. La Prade, 130 S. 
ee 788, 144 Va. 795. 


fa] Wustration—Where the su- 
perintendent of the export department 
of a large Mexican oil company, hav- 
ing wells from which the oil was pip- 
ed and transported to his headquar- 
ters at the coast, where it was stored 
in tanks for shipment, testified that 
during the term of a contract his com- 
pany did not load, deal in, or buy any 
oil other than from its own wells, the 
striking out of his testimony as hear- 
say, because of his statement on 
eross-examination that he was_ not 
at the wells during the time, and the 
refusal to permit him to explain that, 
while not stationed at the wells, he 
visited them, that he had charge of 
all transportation lines, and the men 
operating them, and of the books and 
recerds, showing the source of the oil 
handled, was held error. Transcon- 
tinental Petroleum Co. v. Interocean 
Oil Co., 262 F. 278. 


81. Abrams v. State, 293 P. 1116, 
Okl.Cr, 376. 


82. Southern Ry. Co. v. Caldwell- 
Spence Co., 62 So. 975, 8 Ala.App. 583. 


83. Avoiding effect of cross-exam- 
ination generally see supra § 853. 


Rebutting inferences or implica- 
tions generally see supra § 855. 


49 


84. Chatfield v. Bunnell, 37 A. 1074, 
69 xConn. 5 115 
N.W. 621, 99 Mich. 613; State 


We 
ae 
4 


Kaiser, 28 S.W. 182, 124 Mo. 651; BE. 
& H. R. Ide v. Boston, etc., R. Co., 
A. 401, 83 Vt. 66. 


85. U.S.—Safford v. U. S., 233 F. 
495, 147 C.C.A, 381. 


Ala.—Hall v. State, 
Ala.App. 229. 


Cal.—People vy. Shaw, 172 P. 401, 
Cal.App. 441. 


Iowa.—State v. Maher, 37 N.W. 5, 


People v. Pyckett, 58 
uf 


96 So. 644, 19 
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question is to have the witness clarify his statements 
and not to impeach him.*? 
used to refresh recollection is admitted on direct 
examination but on eross-examination the witness 
testifies that he cannot remember the facts even after 
referring to the memorandum, it is proper on redi- 
rect to allow the witness to explain that he knew the 
memorandum was correct when he made it.®? 


[§ 857] (5) Reasons for Statements or Actions. 
To refute unfavorable inferences and to avoid the 
effect of the cross-examination,®* a witness may be 
asked as to his reasons for his statements on cross- 
examination‘ or at other times,®® or for acts, omis- 
sions to act, or conduct on his part which have been 
Where the reason is irrelevant it is 


Where a memorandum 


74 Towa 82. 


Mich.—People v. Dumas, 125 N.W. 
766, 161 Mich. 45. 


N.Y.—Foster v. Tanenbaum, 37 N.Y. 
S. 722,,2 App.Div. 168. 


[a] For example (1) in a prosecu- 
tion for assault with intent to murder, 
where a state’s witness on cross-ex- 
amination was asked if she did not 
state to another at a certain time and 
place that she struck the wife of the 
victim of the assault at the time of 
the fight between defendant and the 
victim, which she answered in the af- 
firmative, it was not error to permit 
the witness on redirect examination 
to explain that defendant had threat- 
ened to kill her if she did not make 
such statement. Hall v. State, 96 So. 
644, 19 Ala.App. 229. (2) Where, up- 
on cross-examination, an alleged ac- 
complice admitted that when con- 
fronted by accused and requested by 
the officer to repeat his charge that he 
and accused committed the crime, he 
stated that he lied when he made such 
charge, he could state on redirect ex- 
amination that he made that state- 
ment because he was afraid accused 
would kill him, in order to explain 
the reason of his retraction in accus- 
ed’s presence, People v. Dumas, 125 
N.W. 766, 161 Mich. 45. 


[b] Testimony before grand jury. 
—Where, upon cross-examination of 
the victim of an assault with intent 
to kill who had stated at the trial that 
he could not recall incidents, it de- 
veloped that before the grand jury 
he attempted to give some details of 
shooting, it was proper on redirect 
examination to ask how he came to 
give such testimony before the grand 
jury. People v. Shaw, 172 P. 401, 36 
Cal.App. 441. 


86. Ala.—Lowman v. State, 52 So. 
638, 167 Ala. 57; Sims v. State, 41 So. 
413, 146 Ala. 109; Stover v. State, 143 
So. 239, 25 Ala.App. 222. 


Ariz.—Richardson v. State, 268 P. 
615, 34 Ariz. 139. 


Cal.—People v. Corey, 97 P. 907, 8 
Cal.App. 720; Yordi v. Yordi, 91 P. 
348, 6 Cal.App. 20; People v. Darr, 84 
P. 457, 3 Cal.App. 50. 


Colo.—Boles v. People, 86 P. 1030, 
37 Colo. 41. 


Conn.—Bredow v. Woll, 149 A. 772, 
111 Conn. 261; Lovejoy v. Isbell, 47 
A. 682, 73 Conn. 368. 


Idaho.—State v. Fox, 16 P.(2d) 663, 
52 Idaho 474. 


Ill.—Wilson v. People, 94 Ill. 299; 
McEniry v. Tri-City Ry. Co., 179 Ill. 
App. 152. 


Ind.—Westbrook v. Aultman, Miller 
& Co., 28 N.E. 1011, 3 Ind.App. 83. 
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properly excluded.87 Where evidence of the witness’ 
plea of guilty to an offense is admitted, it is improp- 
er to explain the reason why he pleaded guilty.*® 


WITNESSES 


[§ 858] (6) Entire Conversation or Transaction 


Iowa.—State v. Symens, 115 N.W. 


878, 138 Iowa 113. 


Me.—Pelkey v. Hodgdon, 67 A. 218, 
102 Me. 426. 


Mass.—Rumrill v. Ash, 47 N.E. 1017, 
169 Mass. 341; Mulrey v. McDonald, 
124 Mass. 345; Baxter v. Abbott, 7 

, Gray 71. 


Mo.—State v. Vickers, 106 S.W. 999, 
209 Mo. 12; Redman v. Peirsol, 39 Mo. 
App. 173. 


Neb.—Lindley v. Wabash Ry. Co., 
233 N.W. 450, 120 Neb. 195 [mod on 
other grounds 231 N.W. 812, 120 Neb. 
195 (cert' den 51 S.Ct. 655, 283 U.S. 
863, 75 L.Ed. 1468)]; Collins v. State, 
64 N.W. 432, 46 Neb. 37;, Yeoman: v. 
State, 31 N.W. 669, 21 Neb. 171; Kay 
v. Noll, 30 N.W. 269, 20 Neb. 380. 


N.J.—Pullen v. Pullen, (Ch.) 12 A. 
138. 


N.Y.—People v. Buchanan, 39 N.E. 
846, 145 N.Y. 1 [error den 39 S.Ct. 884, 
TSO oo. Son lnc: SoG a Chellis: iv. 
Chapman, 7 N.Y.S. 78 [aff 26 N.H. 308, 
125 N.Y. 214, 11 L.R.A. 784]. 


N.C.—State v. Vaughan, 
SSis02 8 6n NEC. 759% 


S.CcC.—State v. Duncan, 68 S.E. 684, 
86 S.C. 370, Ann.Cas.1912A 1016. 


S.D.—Hebert v. Hebert, 104 N.W. 
911, 20 S.D. 85. 


Tex.—Telles v. Esparza, (Civ.App.) 
14 S.W.(2d) 304; International, etc., 
R. Co. v. Locke, (Civ.App.) 67 S.W. 
Hicks v. Hicks, (Civ.App.) 26 
S.W. 227; Kilgore v. State, 15 S.W. 
(2a) 21,111 Tex.Cr.440; 
State, 210 S.W. 965, 85 Tex.Cr. 
Satterwhite v. State, 
a8, Dex.Cr. 309; .Mrancis. v. State, 170 
SOWe SUT Moe hox Cryesou, | smith, 
State, 106 S.W. 1161, 52 Tex.Cr. 344, 
15 Ann.Cas. 357; Drye v. State, (Cr.) 
55 S.W. 65; Turner vy. State, (Cr.) 51 
S.W. 366; James v. State, 49 S.W. 401, 
40 Tex.Cr. 190. 


Wit.—Statel va, Iield), 115 At 296,195 
Vt. 375; Lamonda vy. Parizo, 98 A. 980, 
90 Vt. 381; Losasso v. Jones Bros. 
Cor 93vAL 26688 Viti o26 5) ini reklister- 
brook’s Estate, 75 A. 1, 83 Vt. 229. 


Wis.—Grabowski v. State, 105 N.W. 
805, 126 Wis. 447. 


And see cases infra this note. 


[a] Reason additional to that giv- 
en on cross-examination,—Where, in 
an action against a railroad for loss 
of a mill by fire, plaintiff's president 
and general manager testified that the 
railroad facilities and water power 
combined to make the location of the 
mill ideal, and stated, on cross-exam- 
ination, that the mill had been re- 
built at another place because the new 
location was more convenient to plain- 
tiff’s main business, and had superior 
railroad facilities, it was proper to 
permit him to state, on redirect ex- 
amination, that he did not think the 
mill could be rebuilt at the old, loca- 
tion for a cash value that could be 
obtained for it on a sale, as bearing 
on the reasons why the mill was not 
rebuilt on the old location. HE. T. & 
Pia, idervy. Bostoincé Mayes, (4. A: 
401, 83 Vt. 66. 


{[b] Particular acts or conduct per- 
mitted to be explained.—(1) Carry- 


120 S.E. 


ing a gun on a particular day. State 
v. Manigan, 145 N.W. 869, 164 Iowa 
434. (2) Defense of suit by the orig- 
inal grantee. Newton v. American 
Car Sprinkler Co., 92 A. 831, 88 Vt. 
487. (3) Departure from _ state. 
James vy. State, 188 S.W. 612, 63 Tex. 
Cr. 75. (4) Failure of plaintiff to tell 
physician about injury. St. Louis 
Southwestern Ry. ‘Co. of Texas v. 
Turner, (Tex.Civ.App.) 225 S.W. 383 
[error refused]. (5) Failure of sher- 
iff to file complaint against a third 
person for acts of violence. State v. 
Parks, 183.) 4335. 25 IN. 7395-0 C6) 
Failure of state officer to arrest de- 
fendant at the time of purchasing 
whisky from him. Allen v.. State, 23 
SIWiGa). 726, 914 Mex.Cr: 2221 007) 
Failure of vice president of bank to 
apply deposits of principal debtors to 
notes. Patterson v. State Bank of 
Chrisman, 102 N.E. 880, 55 Ind.App. 
331. (8) Failure of witness to an as- 
sault to interfere or report the of- 
fense. Hooper v. State, 160 S.W. 1187, 
(2Rex.€r. 82. 19). Mailyre Lo 207 to 
husband, knowing“that he was ill. 
Baker v. Adkins, (Tex.Civ.App.) 278 
SOW 272) (lO) ailure tol notify ra 
druggist to refrain from selling hus- 
band liquor in an action against a 
druggist for unlawfully selling liquor 
to husband. Lockard v. Van Alstyne, 
120 N.W. 1, 155 Mich.-507. (11) Fail- 
ure to ask for a receipt for goods de- 
livered. Dionne v. American Express 
Co., 101 A. 209, 91 Vt. 521. (12) Gov- 
ernment witness calling defendant by 
name not his own. Shipley v. U. S.,, 
281 F. 134 [cert den 43 S.Ct. 89, 260 
U.S. 726, 67 L.Ed. 483]. (13) Prose- 
cuting witness drinking whisky with 
defendant. Nowells v. State, 273 S.W. 
561, 100 Tex.Cr. 476. (14) Running a 
hotel, to refute an inference of bad 


character. Mansell v. State, 182 S.W. 
1137, 79) Dex.Crs' 48. (15) Signings af- 
fidavit. Fenwick v. State, 150 N.E. 


764, 197 Ind. 572. (16) Signing of a 
local option petition. Bennett v. 
Statew isi iSwW <il97 78 iDexCr, 231% 
(17) Starting suit so soon after an 
accident, to rebut an inference that 
injuries were less than had been de- 
picted. Chatfield v. Morgan, 131 A. 
845, 99 Vt. 337. 


[c] Particular facts by way of ex- 
planation.—(1) In a prosecution for 
maintaining a liquor nuisance, where 
the state’s witness, who was employ- 
ed to secure evidence of liquor sales, 
was cross-examined about the number 
of, places he visited and the amount 
of liquor he drank, evidence on redi- 
rect examination as to why it was 
necessary to drink in places visited 
was admissible. State v. Olson, 204 
N.W. 278, 200 Iowa 660. (2) In a 
homicide case, where it appeared by 
the cross-examination of a police of- 
ficer called by the commonwealth that 
certain men in defendant’s house were 
arrested on the day deceased’s body 
was found, the arresting officer was 
properly permitted to testify on re- 
direct examination, subject to defend- 
ant’s exception, that the men were 
arrested for witnesses, the inquiry be- 
ing permissible, in the court’s discre- 
tion, to refute any inference that the 
men were suspected of the crime. 
Commonwealth y. Richmond, 93 N.E. 
816, 207 Mass. 240, 20 Ann.Cas, 1269. 
(3) Where counsel for defendant by 
his cross-examination has made it 


and Surrounding Circumstances. r 
examination of a witness brings out a part, redirect 
examination may elicit the whole, or other portions of 


. , Pree es ain) 
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Where the cross- 


necessary for a prosecuting witness 
to give evidence as to the character 
of accused by way of explanation of 
his conduct when the offense was al- 
leged to have been committed, he may 
give such evidence on his redirect ex- 
amination. Craig v. State, 111 N.W. 
148, 78 Neb. 466. (4) Where defend- 
ant, on the*cross-examination of plain- 
tiff, showed that plaintiff's former 
clerk had been present at former 
trials, but was absent from the pres- 
ent trial, the court did not err in per- 
mitting plaintiff on. redirect examina- 
tion to state that he did not subpcena 
his clerk for the present trial because 
on a former trial he merely testified 
that he could not remember. Podrat 
v. Narragansett Pier R. Co., 78 A. 
PO4T N20 Rak 2b. 


87. State v. Duncan, 68 S.E. 684, 86 
S.C. 370, Ann.Cas.1912A 1016; White- 
head v. State, 137 S.W. 356, 61 Tex. 
Cr. 558; People v. Biddlecome, 2 P. 
194, 3 Utah 208. 


[a] Testimony held inadmissible. 
—(1) Where a witness for accused, 
on cross-examination admitted that 
his wife supported herself, and that 
he had supported her until recently, 
and stated that he and his wife did 
not live together, but were on good 
terms, it was not error to refuse to 
allow him to explain why he was 
separated from his wife. State v. 
Duncan, 68 S,E. 684, 86 S.C. 870, Ann. 
Cas.1912A 1016. (2) In a prosecu- 
tion for statutory rape, where a sister 
of the prosecutrix testified on direct 
examination that she saw the prosecu- 
trix go out at night and meet a man, 
and on cross-examination testified 
that she did not tell her father be- 
cause he did not mind such things, 
and would have been mad at her, on 
redirect examination it was proper to 
exciude a further explanation of why 
she did not tell her father by testi- 
mony as to other sisters who had gone 
astray, and that he did not object to 
other misconduct on the part of the 
prosecutrix, and had mistreated the 
witness by compelling her to have in- 
tercourse with Him. Whitehead v. 
State, 137 S.W. 356, 61 Tex.Cr. 558. 


88. Bourne v. Richardson, 113 S.E. 
893, 1383 Va. 441. 


[a] Reason for rnle.—Judgment of 
conviction is conclusive for the pur- 
pose for which it was introduced. 
Bourne v. Richardson, 113 S.E. 893, 
133 Va. 441. 


{[b] Illustration. — In an action 
against a police officer for malicious 
shooting in attempting to make an 
arrest without a warrant, in which de- 
fendant claimed to have had the right 
to arrest plaintiff without a warrant 
in view of a previous conviction of 
plaintiff, and on cross-examination of 
plaintiff introduced in evidence an or- 
der of a court showing plaintiff's plea 
of guilty to a previous charge, it was 
improper for plaintiff on redirect ex- 
amination to explain that he had 
pleaded guilty as a matter of economy 
to avoid paymenta'of an attorney’s 
fee which would exceed the amount of 
fine. Bourne v. Richardson, 113 S.B; 
893 0183 Van 441. 


Right of impeached witness to ex- 
plain conviction see infra § 1137. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the conversation,®® statement,®° or transaction or oc- | currence,®! although it would otherwise be inadmis- 


89. Ala.—Hill v. State, 97 So. 639, 
210 Ala. 221; Milligan v. State, 94 So. 
169, 208 Ala. 223; Jackson v. State, 


52 So. 835, 167 Ala. 44; Clemmons v. 
State, 52 So. 467, 167 Ala. 20; Doe ex 
dem Anniston City Land Co. v. Ed- 
mondson, 40 So. 505, 145 Ala. 557; 
Simmons y. State, 40 So. 660, 145 Ala. 
61; Hudson v. State, 34 So. 854, 137 
Ala. 60; Pittman v. Pittman, 27 So. 
242, 124 Ala. 306; Louisville, etc, R. 
Co. v. Malone, 20 So. 38, 109 Ala. 509; 
Winchester vy. State, 102 So. 535, 20 
Ala.App. 243; Fox v. State, 87 So. 621, 
17 Ala.App. 559 [cert den 87 So. 623, 
205 Ala. 74]; Montgomery v. State, 86 
So. 132, 17 Ala. App. 469 [cert den 85 
So. 785, 204 Ala. 389]; Norris v. State, 
75 So. 718, 16 Ala.App. 126 [cert den 
76 So. 997, 200 Ala. 699]; Avery & Co. 
v. Turner, 57 So. 255, 3 Ala.App. 627. 


Cal.—Kimiec v. San Jose-Los Gatos 
Interurban R. Co., 104 P. 986, 156 Cal. 
379; People v. Smallman, 55 Cal. 185; 
McKinney v. Red Top Cab Co., 299 P. 
113, 113 Cal.App. 637; People v. Con- 
Verse, 153 PB. 734,28 Cal-App. 687: 


Conn.—State v. Colonese, 143 A. 561, 
106 Conn. 454; Sullivan v. Nesbit, 117 
A. 502, 97 Conn. 474, 


Til.—People v. Munday, 117 N.E. 286, 
280 Ill. 32 [rev on other grounds 204 
1Ill.App. 24]; -Ratkowski v. R. J. Kitt- 
redge & Co., 209 Ill.App. 258; Chicago 
City. R. Co. v. Lowitz, 119 Ill.App. 360 
[aff 75 N.E. 755, 218 Ill. 24]. 


Ind.—Brown v. State, 108 N.E. 861, 
111 N.E. 8, 184 Ind. 254. 


Iowa.—State v. Hudson, 
232, 110 Iowa 663. 


Ky.—Withers v. Richardson, 5 T.B. 
Mon. 94,17 Am.D. 44. 


La.—State v. Bates, 74 So. 165, 140 
La. 833; State v. Lee, 58 So. 155, 130 
La. 477. 


Mass.—Quigley v. Baker, 
1007, 169 Mass. 303. 


Mich.—People v. Arnett, 214 N.W. 
231, 239 Mich. 123; People v. Ryder, 
114.N.W. 1021, 151 Mich. 187; Wilkins 
v. Flint, 87 N.W. 195, 128 Mich. 262; 
Bennett v. Beam, 4 N.W. 8, 42 Mich. 
346, 36 Am.R. 449> 


Mo.—State v. 5 ohamieh 142 S.W. 263, 
238 Mo, 429; Nichols v. Nichols, 48 S. 
W. 947, 147 Mo. 387; Larkin v. Wells, 
(App.) 12 S.W.(2d) 510 [cit Cyc]; 
Mann v. Weiss, 170 S.W. 355, 185 Mo. 
App. 335. 


N.H.—State v. Saidell, 46 A. 10383, 
70 N.H. 174, 85 Am.S.R. 627. 


N.Y.—People v. Buchandn, 39 N.E. 
846, 145 N.Y. 1, 9 N.Y.Cr. 428 [dism 39 
S.Ct. 884, 158 U.S. 31, 39 L.Ed. 884]; 
Clift v. Moses, 20 N.E. 392, 112 N.Y. 
426; .Uransky v. Dry Dock, etc., R. Co., 
7 N.Y.St. 395, 44 Hun 119 [rev on other 
grounds 23 N.E. 451, 118 N.Y. 304, 16 
Am.S.R. 759]; In re Mason’s Will, 236 
N.Y.S. 720, 134 Misc. 902; Novelly v. 
Wilcox, 173 N.Y.S. 418. 


N.D.—State v. Moeller, 
568, 20 N.D. 114. 


Tex.—Vann v. National Life & Acci- 
dent Ins. Co., (Commn.App.) 24 S.W. 
(2d) 347 [rev on other grounds (Civ. 
App.) 11 S.W.(2d) 364]; Denmark v. 
State, 254 S.W. 954, 95 Tex.Cr. 413; 
Simmons v. State, 248 S.W. 392, 93 
Tex.Cr. 421; Smith v. State, 160 S.W. 
1184, 71 Tex.Cr. 661; Lawson v. State, 
148 S.W. 587, 67 Tex.Cr. 24; Kinney 
v. State, 144 S.W. 257, 65 Tex.Cr. 251; 
Renfro v. State, 56 S.W. 1013, 42 Tex. 
Cr: 393. 

Wash.—Strafford v. Northern Pac. 
Rye CO. Lone. 1, 95. Waste 450" 
State v. Meyerkamp, 144 P. 942, 82 


80 N.W. 


47 N.E. 


126 N.W. 


% 


4 ' 


Wash. 607. 


Wyo.—First Nat. Bank v. Ford, 216 
P. 691, 30 Wyo. 110, 31 A.L.R. 1441. 


[a] Rule applied.—(1) Ina prose- 
cution for murder, claimed to have 
been committed by accused and other 
striking miners by dynamiting the 
mining company’s house, a _ state’s 
witness who was asked on cross-ex- 
amination if he did not meet and con- 
verse with some persons while he was 
going through the camps where the 
explosion occurred, who told him that 
the strikers had gone toward the 
Dagos’ camps, could be asked on re- 
direct examination what such persons 
told the witness as to the way the peo- 
ple ran, confining himself to the same 
conversation about which accused in- 
quired, the state being entitled to have 
the witness state the whole of the con- 
versation, a part of which accused had 
brought out on _ cross-examination. 
Jackson v. State, 52 So. 835, 167 Ala. 
44, (2) Where, in a personal injury 
action, a nurse on direct examination 
testified from memory as to the con- 
dition of plaintiff during the time he 
acted as nurse, and stated on cross- 
examination that he had burned his 
charts, that, when he left plaintiff's 
home, he asked plaintiff if he wanted 
the charts, and that plaintiff said that 
he would not need them, that there 
would be no lawsuit, it was proper on 
redirect examination to elicit the oth- 
er portion of the conversation between 
the nurse and plaintiff to the effect 
that plaintiff stated that the reason 
there would be no lawsuit was that an 
officer of one of the defendants had 
promised to do the right thing, and 
that plaintiff thought that the officer 


would do sg. Kimic v. San Jose-Los 
Gatos Interurban Ry. Co., 104 P. 986, 
156 Cal. 379. (3) Where, on cross- 
examination of plaintiff, she was 


asked whether a certain doctor, who 
had visited her in her illness, had 
been subpcenaed as a witness in her 
behalf, and answered that the doctor 
had told her he would not attend, it 
was competent to ask her on redirect 
examination, and to have her answer, 
as to what reason the doctor assigned 
for his refusal. Uransky v. Dry Dock, 
etc., R. Co., 7 N.Y.St. 395, 44 Hun 119 
[rev on other grounds 23 N.E. 451, 118 
N.Y. 304, 16 Am.S.R. 759]. 


90. Wilkerson v. Hilers, 21 S.W. 
514, 114 Mo. 245; Larkin v. Wells, 
(Mo.App.) 12 S.W.(2d) 510 [cit Cyc]; 
Hrancis: av. state, 170, SW, 1779.2 V5 
Tex.Cr. 362. 


[a] Previous testimony. (1) 
Where a witness was cross-examined 
as to statements made by him at a 
coroner’s inquest, the counsel for the 
oppasite party was entitled to show 
his entire testimony before the cor- 
oner on the subject as to which he 
was cross-examined. Sexton y. On- 
svard Constr. Co., 87 N.Y.S. 550, 98 
App.Div. 148. . (2) Where a party, 
testifying in his own behalf, is asked 
on cross-examination as to parts of 
his testimony upon a former trial, he 
may, on redirect examination, recite 
the whole of his testimony on such 
trial. Chesebrough v. Conover, 21 
N.Y.S. 566, 568 [aff 35 N.E. 6838, 140 
N.Y. 382]. 


91. U.S.—Cook v, U. S., 28 F.(2d) 
730. 


Ala.—Kroell v. State, 36 So. 1025, 
Heo Alan fs 


Ga.—Fountain v. State, 101 S.H. 
294, 149 Ga. 519 [rev on other grounds 
98 S.H. 178, 23 Ga.App. 113 and con- 
See to 101 S.HE. 712, 24 Ga.App. 


Ill.—Morton v. 


Zwierzykowski, 61 


N.E. 413, 192 Ill. 328 [aff 91 I11.App. 
462]. 


Ind.—Breedlove y. Breedlove, 61 N. 
EH. 797, 27 Ind.App. 560. 


Towa.—Lewis v. Susmilch, 106 N.W. 
624, 130 Iowa 203. 


La.—State v. Duplechain, 
1000, 52 La.Ann. 448. 


Mich.—Lange y. Klatt, 97 N.W. 708, 
135 Mich. 262; Wilcox v. Ney, 11 N. 
W. 225, 47 Mich. 421. 


Mo.—Larkin v. Wells, 
S.W.(2d) 510 [cit Cye]. 


Mont.—Croft v. Thurston, 
950, 84 Mont. 510. 


Neb.—Lindley v. Wabash Ry. Co., 
233 N.W. 450, 120 Neb. 195 [mod on 
other grounds 231 N.W. 812, 120 Neb. 
195 (and cert den 51 S.Ct. 655, 283 U.S. 
863, 75 L.Wd. 1468)]. 


N.Y.—Blumenthal] v. 
SUN B92) 100)IN. V5 58. 


S.D.—Ganow v. Ashton, 143 N.W. 
883, 32 S.D. 458. 


Tex.—Martini v. Power Banking 
Co., (Civ.App.) 33 S.W.(2d) 466; Sat- 
terwhite v. State, 181 S.W. 462, 78 Tex. 
Crin309> 


Wash.—State v. Hempke, 209 P. 10, 
121 Wash. 226. 


[a] Thus (1) where, in an action 
for divorce for cruel treatment, plain- 
tiff was asked on cross-examination 
as to her husband taking her on a cer- 
tain pleasure trip, on reéxamination 
she might give incidents of the trip 
not to his credit. Breedlove v. Breed- 
love, 61. N-E. 797, 27° Ind. App. 560. 
(2) Where defendant has elicited on 
cross-examination of a state witness 
that he had been convicted of bur- 
glary, the state, on reéxamination, 
had the right to elicit from him that 
a new trial had been granted, and a 
nolle prosequi_ had been entered. 
State v. Duplechain, 26 So. 1000, 52 
La.Ann. 448..(3) In an action for 
damages for fraud perpetrated in an 
exchange of property, plaintiff may on 
redirect examination testify as to the 
details of a transaction whereby he 
procured a loan on the note which he 
was induced to take in exchange for 
his land, defendant having brought 
out on cross-examination the fact that 
such a loan was made. Ganow v. 
Ashton, 143 N.W.. 383, 32 S.D. 458. 
(4) Where the state’s witness testi- 
fied on cross-examination that defend- 
ant got mad when told of conduct of 
his son, and where the answer was 
not objectea to as not responsive, the 
court could permit inquiry on redi- 
rect as to what the witness said. Roe- 
buck v. State, 18 S.W.(2d) 643, 113 
Mex: Crp 1 Ls 


[b] Where details of an occurrence 
are brought out on cross-examination, 
these details may be more tully de- 


26 So. 


(App.) 12 


276° PB. 


Bloomingdale, 


veloped on redirect examination. 
nears v. Ellison, 144 P. 10, 19 N.M. 
428. 


[ec] Evidence relative to recoxvd on 
former trial—Where defendant, on 
cross-examination of a witness for 
the state, brings out testimony with 
reference to the record of a tormer 
trial, it is permissible for the state, 
on reéxamination, to adduce further 
explanatory evidence relative to such 
record. Fitzpatrick v. State, 38 S.W. 
806, 37 Tex.Cr. 20. 


[d] Terms of agreement.—After 
cross-examination has brought out the 
statement that an agreement was 
reached, redirect examination may 
bring out the terms of the agreement. 
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sible,®? and even though, it has been held, the part 
brought out was not unfavorable.9* The conversa- 
tion or transaction permitted to be elicited must be 
a part of the same conversation or transaction 
brought out on cross-examination®* and must be re- 
lated to the same subject. matter;°° where it is in- 
zompetent and immaterial it is proper for the court 
to exclude it.°* Where a certain statement made on 
the examining trial is read to the witness and in- 
quired into on cross-examination, the same may be 
done on redirect concerning another statement made 
on the trial with regard to the identical matter.®* 
A mere inquiry as to whether the witness had a cer- 
tain conversation, no part of which is brought out, 
does not authorize redirect examination to elicit the 
conversation,®® particularly where the conversation 
has no bearing on the suit in controversy,®® unless 
the unexplained showing of the fact of having had 
the conversation would discredit the witness;! but 
where it has been brought out that the witness had 
a conversation with some one, it is permissible to 
show with whom the conversation was had.?_ Inquiry 
as to whether a statement was made authorizes an 


ject-matter. 
502, 97 Conn. 


[b] 


Ford v. Bradford, 117 So. 429, 218 Ala. 
62. A. 


92. Mann v. Weiss, 170 S.W. 355, 
185 Mo.App. 335; State v. Ward, 258 
P, 22, 144 Wash. 337. 


[a] Other offenses.—Where_ the 


: WITNESSES 


Sullivan v. Nesbit, 117 


Question for purpose of im- 
peachment.—The fact that defendant 
on cross-examination, for the purpose 
of laying the foundation for 
peachment, asked plaintiff's 


[§ 858 


f] 


inquiry as to what was said in the statement, at least 
where the unexplained statement would be unfavor- 
able to the witness. A denial by a witness that he 
made a certain statement in a certain conversation, 
may authorize redirect examination as to what was 
actually said in such conversation,’ but does not nec- 
essarily authorize the entire conversation to be elicit- 
ed. An inquiry as to whether a certain conversa- 
tion related to a particular subject does not warrant 
a redirect examination as to the substance of the con- 
versation.” The right to relate the rest of the conver- 
sation does not render admissible statements of a 
third person which were related during the course of 
the conversation.’ Where no more of a conversation 
is brought out on cross-examination,than was brought 
out on direct, further details of the conversation can- 
not be elicited on redirect.® % 


Part of conversation voluntarily mentioned.!° 
Where part of a conversation is elicited on cross- 
examination by a voluntary statement or one not re- 
sponsive to the question, other parts of the conver- 
sation are not admissible on redirect examination! 


witness for the prosecution on cross- 
examination admits having had a cer- 
tain conversation, but denies that he 
made a certain statement therein, the 
prosecution cannot, on reéxamination 
of the witness, before introducing oth- 
er witnesses to contradict him, show 
what he said in such conversation). 


an im- 
witness 


cross-examination of a state's witness 
with reference to part of a conversa- 
tion left the inference that the other 
part of the conversation was de- 
liberately withheld, it was not im- 
proper for the state to call for all 
the conversation which related to oth- 
er offenses, even though the facts 
elicited might be prejudicial to de- 
fendant. State. v. Ward, 258 PRP. 22, 
144 Wash. 337. 

[b] Self-serving declarations.— 
Mann v. Weiss, 170 S.W. 355, 185 Mo. 
App. 335. 


93. Hill v. State, 97 So. 639, 210 
Ala. 221. 

94. Montgomery-Moore Mfg. Co. v. 
Leeth, 56 So. 770, 2 Ala.App. 324; 
Wirisht v.10. S., 153 App:D. Cy 74, 283 
F. 428; People v. Baker, 125 N.E. 263, 
290 Ill. 349. 

95: — U-S:—Ballew v._U: S:, 16 S:Ct. 
263, 160 U.S. 187, 40 L.Ed. 388. 

Conn.—Sullivan v. Nesbit, 117 A. 


502, 97 Conn. 474. 


Ill. People v. Baker, 125 N.E. 263, 
290 Ill. 349. 


Mich. Mott VeEOCLrOlt etc. akh.uC.O., 
79 N.W. 3, 120 Mich. 127. 


Mo.—State v. McDonough, 134 S.W. 
545, 232 Mo. 219. 


N.J.—State v. Gedicke, 43 N.J.Law 
6. 


N.Y.—Greaton v. Smith, 1 Daiy 380 
Laff 33° NvY. 245) ° 


Tex.—Howard v. State, 
739. 92 (TNemer? 221. 


[a] Thus, in an action for death 
resulting from defendant’s automo- 
bile striking decedent, where the wit- 
ness was cross-examined concerning 
her inconsistent statements made be- 
fore the coroner as to the management 
of the automobile, it was error to al- 
low the witness on redirect to testify 
as to her statements made before 
the coroner concerning decedent’s con- 
duct, the claimed explanatory state- 
ments not relating to the same sub- 


242 S.W. 


if he did not make a specific statement 
to a certain person, did not entitle 
plaintiff to the whole of a conversa- 
tion between the witness and such 
person, as to matters having no bear- 
ing on the matters inquéred into on 
the cross-examination. Mott v. De- 
tnt, etc., KR. Co,,- 7.9) Ni W. 3, b20=Mich. 


[ec] Different subjects in same con- 
versation.—A witness who has been 
cross-examined as to confessions 
made by defendant cannot, on redirect 
examination, be asked as to other 
statements made by defendant in the 
same conversation with regard to a 
subject not touched on in the cross- 
examination. Ballew v. U. S., 16 S.Ct. 
2638, 160 U.S. 187, 40 L.Ed. 388. 


96. People v. Turner, 256 I1l.App. 
493; State v. McDonough, 134 S.W. 
545, 232 Mo. 219; Karnes v. State, 196 
N.W. 676, 111 Neb. 435. 


97. Lahue v. State, 101 S.W. 1008, 
Du nexa@n 1 5:9). 


98. State v. Chodos, 180 N.W. 536, 
147 Minn. 420; Winchell v. Latham, 
6 Cow. (N.Y.) 682. 


99. Beaubien v. Cicotte, 
459. 


1. Palmer v. State, 53 So. 283, 168 
Ala. 124. 


2. Peo. v. Shilitano, 112 N:EH. 7383, 
218 N.Y. 161, L.R.A.1916F 1044, 


3. Hill v. State, 97 So. 689, 210 Ala. 
221; Dykes v. State, 115 So. 767, 22 
Ala.App. 364; Graves v. Santway, 6 
N.Y.S. 892, 2 Silv.Sup. 67 [aff 28 N.H. 
256, 127 N.Y. 677]. 


4 Doughty v. Somerville, etc. R. 
Co., 22 N.J.Law 495. 


5. Bracken v. State, 20 So. 636, 111 
Ala: 68; 56> Am: S:R.e 283). Stewart -v. 
State, 50 So. 642, 58 Fla. 97; Alderton 
v. Wright, 45 N.W. 968, 81 Mich. 294; 
People v. Austin, 2 Hdm.Sel.Cas. (N. 
Ys) O47elbark ‘Orin lod, NeYawes: 
Obs. 117. But see Dickson v. State, 39 
Ohio St. 73 (holding that, where a 


12 Mich. 


6. Surry v. Seattle Taxicab Co., 201 
P. 754, 117 Wash. 559. 


[a] For example, the denial by a 
witness on cross-examination that he 
had made a statement to the other 
party’s counsel whic was not re- 
ferred to in the question, and which 
denial was accepted by the opposite 
party, does not authorize the intro- 
duction of the entire conversation 
with such counsel on redirect exam- 
ination of the witness. Surry v. Seat- 
He. Taxicab Co., 201 P. 754, 117 Wash. 


7. Howard v. State, 242 S.W. 739, 
S2eex: Crave. 


8. McCracken v. West, 17 Ohio 16. 


[a] Thus (1) “it is improper re- 
direct examination to ask a witness, 
plaintiff in an action to recover for in- 
juries from a street car company, 
the defense being that plaintiff did 
not intend to become a passenger, as 
to what her son said to her over the 
telephone-at her friend’s residence 
the evening of the accident, and from 
which place she later went to the 
coroner where she attempted to take 
the car. Hatcher v. Quincy Horse Ry. 
& Carrying Co., 193 Ill.App. 590 [aff 
111 N.E. 1005, 272 Tl. 347]. (2) Where 
defendant, on cross-examination, in- 
quired of a witness what a third 
person told him, this did not author- 
ize plaintiff, upon a reéxamination, to 
ask the witness what the third person, 
in the same conversation, said defend- 
ant himself had told him. McCracken 
v. West, 17 Ohio 16. 


{[b] Hearsay story.—Wagner  y. 
People, 30 Mich. 384. 


9. Safford v. U.48., 283 F. 495, 147 
C.C.A. 381; Hamilton v. State, (Ind.) 
184 N.E. 170. 

10. Voluntary statements general- 
ly see supra § 854. 

11. McLain v. Allen, 79 S.E. 1, 95 S 
Cris 2; =Uhe ve Chicasos ete aReeOGl 
54 N.W. 601, 3-S.D. 563. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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even though the counsel on cross-examination repeats 
the answer in an interrogative form.?? 


Eliciting facts tending to show insurance coverage. 
Where a witness in an action for injuries is cross- 
examined as to a written statement which he had 
made, it is not improper for the witness to be asked 
in whose behalf the one who procured the statement 
was acting and elicit the facet that he was acting for 
an insurance company,!* and, similarly, after cross- 
examination has shown that the witness made a state- 
ment to someone, it is not improper to ask to whom 
the statement was made and elicit the answer that 
it was made to an insurance man.'# 


Surrounding circumstances.t® It is proper on re- 
direet examination to bring out the circumstances 
surrounding a transaction or occurrence,!® or the 
making of a statement!’ brought out on ecross-exam- 
ination. 


[§ 859] (7) Inconsistency and Mistake; Quali- 
fication or Modification of Testimony. Where there 
is a real or apparent inconsistency in the testimony 


12. Perlmutter v. Highland St. R. 
Co., 121 Mass. 497. 


lone, 20 So. 33, 
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109 Ala. 509; 
v. Morrill, 52 A. 928, 71 N.H. 409. 
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of a witness, he may be questioned on redirect ex- 
amination to straighten out the inconsistency,'® and 
for this purpose he may be asked questions tending to 
refresh his memory, such as whether or not he made 
certain statements before the trial.t® It is proper 
for the witness to be given an opportunity to correct 
a mistake or inadvertence made on eross-examina- 
tion,2° but the attention of the witness should be di- 
rected to it by proper inquiry.?1 It is error for the 
court to exclude a question for such a purpose.?? 


Qualification or modification of testimony. Testi- 
mony is admissible which tends to qualify or modi- 
fy testimony which was elicited on cross-examina- 
tion.23 It is permissible to ask a witness if he un- 
derstood a question asked on cross-examination?* and 
where the witness claims he did not understand the 
question it is not improper to permit him to change 
his testimony as to the question which he asserted he 
misunderstood.”° 


[§ 860] (8) Collateral, Irrelevant, or Immaterial 
Matters. Inquiry as to collateral, irrelevant, or im- 


Smith | prosecuting witness on cross-examin- 
ation gave an affirmative answer to 


the question whether he informed the 


[a] For example, where a witness 
was asked on _ cross-examination 
whether a certain conversation occur- 
red at a certain time, and instead of 
replying directly answered that it oc- 
curred at a subsequent time, the repe- 
tition of this answer by counsei in an 
interrogative form was not an inquiry 
as to the subsequent conversation 
which warranted the party irntroduc- 
ing the witness in insisting that he 
might put all of the subsequent con- 
versation in evidence. Perlmutter v. 
Highland St. R. Co., 121 Mass. 497. 


13. Jankowski v. Clausen, 209 N. 
W. 317, 167 Minn. 437. 


4s brett Vv. ity.) £6 A. Gost, 
N.J.Mise. 555. 


15. Explanation of matters gener- 
ally see supra § 856. 


16. Ala.—Thames v. State, 64 So. 
648, 10 Ala.App. 210. 


Iowa.—Walkley v. Clarke, 78 N.W. 
70, 107 Iowa 451. 

Mont.—State v. McClellan, 
924, 23 Mont. 532, 75 Am.S.R. 558 

N.H.—State v. Saidell, 46 A. 1083, 
70 N.H. 174, 85 Am.S.R. 627. 


N.Y.—Matter of Spratt’s Will, 38 N. 
Y.S. 329, 4 App.Div. 1; Richardson v. 
Wilkins, 19 Barb. 510. 


N.C.—Jordan vy. Interurban Motor 
Lines, 109 S.E. 566, 182 N.C. 559. 

[a] Rule applied.—(1) Where ac- 
cused showed on cross-examination of 
a state’s witness that he had pleaded 
guilty to chicken theft, the state could 
show on redirect the circumstances 
connected with such charge. Thames 
v. State, 64 So. 648, 10 Ala.App. 210. 
(2) Where the prosecuting witness 
testified on cross-examination that he 
had been in jail he may, on redirect 
examination, explain the circum- 
stances of his imprisonment. State v. 
McClellan, 59 P. 924, 23 Mont. 532, 
103) Am.S.R. bbs.) (3 ) In an action for 
injuries, where defendant, to show 
that plaintiff's health had previously 
been in a frail condition, cross-exam- 
ined her husband as to whether she 
had ever fainted, he was properly per- 
mitted, on redirect examination, to 
state the circumstances under which 
she had the prior fainting spell shown. 
Jordan v. Interurban Motor Lines, 109 
S.E. 566, 182 N-C. 559. 


U7: Louisville, etc., 


Some 


R. Co. v. Ma- 


* 


18. Ala.—Duncan v. State, 101 So. 
472, 20 Ala.App. 209 [cert den 101 So. 
475, 211 Ala. 614]. 


Ark.—Clift v. State, 243 S.W. 955, 
155 Ark. -3'7. 

Cai.—People v. Ah Wing, 165 P. 
402, 35 Cal.App. 218; People v. Rigby, 
104 P. 840, 11 Cal.App. 275. 


Md.—Stoner v. Devilbiss, 16 A. 440, 
79 Md. 144. 

R.I.—Higham v. T. W. Waterman 
COM R0V ANTS eon kD US. 


MTex.—St. Louis, S. F: & T. Ry. Co: 
v. Kaylor, (Civ.App.) 284 S.W. 983 
[rev on other grounds (Commn.App.) 
291 S.W. 216]; Mason vy. Missouri, 
K. & T. Ry. Co. of Texas, (Civ.App.) 

151 S.W. 350. 

ja] For example (1) where a wit- 
ness in an action against an independ- 
ent ccntractor for negligent injury to 
plaintiff is permitted to testify on 
cross-examination, contrary to his 
previous testimony, that he was the 
foreman of the principal employer and 
had control over defendant’s servant, 
except the power to discharge him, 
plaintiff is entitled to examine the 
witness further to obtain an explana- 
tion of his inconsistent testimony. 
Higham v. T. W. Waterman Co., 80 A. 
178, 32 R.I. 578. (2) Where a wit- 
ness testified that a hammer hit the 
block about an inch from the edge, and 
on cross-examination that he could 
not see where it hit, on redirect exam- 
ination he may explain his answer by 
saying that his testimony as to where 
it hit was based on an estimate from 
having studied it out. St. Louis, S. 
WS Soke Ey. COMM EGS VALOI Cex Civ. 
App.) 284 S.W. 983 [rev on other 
grounds (Commn.App.) 291.S.W, 216]. 


19. Duncan v. State, 101 So. 472, 
20 Ala.App. 209 [cert den 101 So. 475, 
211 Ala. 614]. 


Leading questions to refresh recol- 
lection see infra § 867. 


20. Russell v. State, 87 So. 221, 17 
Ala.App. 436 [cert den 87 So. 227, 204 
Ala. 626]; Pilcher v. Smith, 58 So. 
672, 4 Ala.App. 444; Commonwealth v. 
Klosek, 160 N.B. 252, 262 Mass. 416; 
Dervin v.’ Amoskeag. Co., 122 A. 353, 
81 N.H. 108; Denmark v. State, 254 
S.W. 954, 95 Tex.Cr. 413. 


[a] Thus, in a prosecution for as- 
sault with intent to murder, where the 


sheriff that the shooting was an ac- 
cident, and the sheriff testified that 
the prosecuting witness told him that 
defendant claimed it was an accident 
but it was not in fact, it was proper to 
permit the prosecuting witness to be 
recalled, and to explain that sheriff’s 
statement as to what was said was 
correct. Denmark v. State, 254 S.W. 
954, 95 DexOr,-413. 


21. Commonwealth v. Klosek, 160 
N.H. 252, 262 Mass. 416. 


22. People v. Washington, 158 N.E. 
386) Seea leek ae 


[a] Inadvertent statement of 
wrong month.—People v. Washington, 
158 N.S 386) 3277 Tl. 152. 


Pca U.S.—Goldberg v. U. S., 295 F. 
ts 


ampa Electric Co. v. Charles, 
67 So. 572, 69 Fla. 27. 


Ga.—Scheffield v. Patmos School 
Dist., 122 S.E. 57, 157 Ga. 660. 


Mass.—Mahoney v. Gooch, 141 N.E. 
605, 246 Mass. 567. 


Vt.—Massucco vy. Tomassi, 
BI Ou Vite 1S 8s 

Wis.—Leslie v. 
397, 205 Wis. 517. 


[a] For example (1) on the trial of 
a statutory proceeding to validate 
school bonds voted at an election, 
where a witness on cross- examination 
had testified that when the election 
was called no loeal tax for school pur- 
poses was being levied by the district, 
it was not error to permit such wit- 
ness on redirect examination to tes- 
tify that the county of which the dis- 
trict was a part had levied a county- 
wide school tax. Scheffield v. Patmos 
School Dist:, 122 S.E. 57, 157 Ga. 660. 
(20) "Inn a: reac nae for seduction, 
prosecutrix’s testimony on reéxamina- 
tion that she consented because de- 
fendant promised to marry her, when 
she had stated on cross-examination 
that she had done so because she 
loved him, was clearly admissible. 
pa nara ag State, 215 S.W. 305, 86 Tex. 
is 


C2iPAG 
Knudson, 238 N.W. 


24. Thomas v. Commonwealth, 222 
S.W. 951, 188 Ky. 509. 

25. Thomas Vv. Commonwealth, 
supra; Matthews v. Lamberton, 165 


N.W. 748, 198 Mich. 746. 
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material matters, is, as a rule, improper,?® although 
the court may in its discretion allow such inquiry, 
where such matters were introduced on ecross-exami- 
nation,?7 but it is error for the court to do so where 
the matter brought out on redirect is of a damaging 
Where the evidenee, al- 


and prejudicial nature.?§ 


26. Ala.—Central Iron & Coal Co. 
v. Wright, 101 So. 815, 20 Ala.App. 82 
[cert den 101 So. 824, 212 Ala. 130]; 
Crawford v. State, 57 So. 393, 3 Ala. 
App. 1; Jones vy. Journey, 56 So. 850, 
2 Ala.App. 488. 


Cal.—People v. Davenport, 110 P. 
38,713. CatApp. 632; 


Tll.—Ackerstadt v. Chicago City R. 
Co., 62 N.H. 884, 194 Til. 616 [aff 94 
Til.App-s 130]; Great Western R. Co. v. 
Haworth, 29 Ill. 346. 


Ind.—Foreman y. State, 180 N.E. 
294, 203 Ind. 324; Neal v. State, 98 N. 
BH. 872, 178 Ind. 154; Ellis v. State, 52 
N.E. 82, 152 Ind. 326. 


Iowa.—Amick v. Montross, 220 N. 
W. 51, 206 Towa 51, 58 A.L.R. 1147. 


Ky.—Chesapeake, eéte, R. Co. 'v. 
Lynch, 89 S.W. 517, 28 Kyv.L. 467. 


.. Md.— Wagner v. State, 87 A. 
119 Md. 559. 


Mass.—Reoeberts v. Boston, 21 N.E. 
668, 149 Mass. 346; Gardner v. Brook- 
line, 127 Mass. 358. 


Minn.—Byron v. Pepham, 218 N.W. 
163, 174 Minn. 61. 


Mo.—State v. Schenk, 142 S.W. 263, 
238 Mo. 429; Levels v. St. Louis, ete., 
R. Co., 94 S.W. 275, 196 Mo. 606. 


Ohio.—Cincinnati Iron Store Co. v. 
Cincinnati Southern R., 29 Ohio Cir. 
CEU LS: 

Pa,.—Smith v. Dreer, 3 Whart. 154. 


Tex.—Vinson y. State, 179 S.W. 574, 
77 Tex.Cr. 546. 


Utah.—State v. Lake, 196 P. 1015, 
57 Utah 619. . 


Vt.—Dionne v. American Express 
Co., 101 A. 209, 91 Vt. 521; In re Bean’s 
Will, 82 A. 734, 85 Vt. 452; Allen v. 
Town of Hancock, 16 Vt. 230. 


Wash.—Brooks vy. Herd, 257 P. 238, 
144 Wash. 173. | 


Wyo.—Eads v. State, 101 P. 946, 17 
Wyo. 490. 


Eng.—In re Haggenmacher, [1898] 
2-Ch., 230. ; 


[a] Rule applied.—(1) Where, in a 
prosecution for rape, testimony was 
shown that the reason why defendant 
wished to conceal the witness was be- 
cause the witness had gotten into 
trouble, and not because defendant 
wished to suppress testimony against 
himself; and then it was shown on 
cross-examination that witness had 
really had such trouble, it was im- 
proper on the redirect examination to 
show that defendant had encouraged 
the improper relations between the 
witness and B which caused the trou- 
ble referred to, as it would be preju- 
dicial to defendant, and was collateral 
to the object of the testimony which 
was to discover whether defendant 
had attempted to conceal witness in 
order to suppress testimony against 
himself. People vy. Davenport, 110 P. 
318, 13 Cal.App. 632. (2) -Where the 
evidence showed that the contestants 
received only a nominal sum, while 
the proponent received the bulk of the 
estate, and that the testatrix had op- 
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posed the marriage of a contestant, 
and after the marriage had hard feel- 
ings towards her and her _ husband, 
and that the contestant had been 
abused by her husband, cross-exami- 
nation of the contestant as to abuse 
by her husband was relevant only as 
connected with evidence of the testa- 
trix’ knowledge thereof, and redirect 
examination as to the cause of the 
trouble was properly excluded with- 
out a showing of such knowledge. In 
re Bean’s Will,-82 A. 734, 85 Vt. 452. 
(3) Where, in an action against a 
town for an injury occasioned by the 
insufficiency of a highway, a withess 
introduced by defendant was asked, 
an cross-examination, without objec- 
tion, whether his team had not run 
off at the same place the day before 
the injury complained of happened, 
and he answered that they did, and 
counsel for plaintiff disclaimed all in- 
tention of using the fact, except for 
the purpose of,calling*the mind of the 
witness with more certainty to the 
time when the injury happened to 
plaintiff, and the court instructed the 
jury that they must disregard that 
fact, except for the purpose specified 


| by plaintiff, defendant was not enti- 


tled to reéxamine the witness in rela- 
tion to the circumstances under which 
his team ran off the road. Allen v. 
Town of Hancock, 16 Vt. 230. (4) 
Where a single instance of prior user 
is relied on to support a petition for 
the revocation of a patent, and a wit- 
ness thereto gives, in cross-examina- 
tion, other instances of prior user, 
evidence cannot be called to disprove 
these other instances; for, although 
the result might be to discredit the 
witness, yet such evidence would be 
as to matters not relevant to the is- 


sue. In re Haggenmacher, [1898] 2 
Ch. 280. 
27. Ala.—Sehieffelin v. Schieffelin, 


28 So. 687, 127 Ala. 14. 
Mass.—Young y. Mason, 8 Pick. 551. 


Mo.—Rainier v. Quincy, O: & K. C: 
RCo 271" Saws 500. 


Neb.—Chicago, ete., R. Co. v. Grif- 
fith, 62 N.W, 868, 44 Neb. 690. 


Ont.—Rex v. Noel, 7 Can.Cr.Cas. 309, 
6 Ont. Lr 385, 2 Ont.W.R. 776: 


See Mahoning Ore, ete., Co. v. Blom- 
felt, 163 F. 827, 91 C.C.A. 390 (holding 
that permitting a witness to be inter- 
rogated on redirect examination with 
respect to matters first brought out 
on cross-examination is not prejudi- 
cial error, even though the testimony 
may be irrelevant). 


[a] Thus the court did not abuse 
its discretion in a personal injury suit 
in allowing plaintiff's attorney to ask 
her father on redirect examination 
certain questions as to the circum- 
stances under which he had employed 
attorneys to bring suit, where counsel 
for defendant had cross-examined him 
as to attorneys soliciting -employ- 
ment, nature of compensation, etc. 
RAINE yy OUI CY Onnec He ACh On, 
(Mo.) 271 S.W. 500. 


28. Ill—kKelleher y. Chicago City 
Ry. Co., 100 N.E. 145, 256 Ill. 454 [rev 
on other grounds 167 Ill.App. 325]; 
Walker v. Chicago & A. R. Co., 149 Ill. 
App. 406. 


Kan.—Atchison, 


UCL, . SO: 
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though irrelevant and immaterial, is harmless, its ad- 
mission is not cause for reversal.?°® 
to matters which, although irrelevant on direct, be- 
come relevant in the light of the cross-examination 
is properly admitted.®° 
mitted irrelevant matter to be elicited on cross-exam- 


Testimony as 


The fact that counsel per- 


Briggs, 43 P. 289, 2 Kan.App. 154. 
Minn.—Town of Wells v. Sullivan, 
138 N.W. 305, 119 Minn. 389. 


N.J.—State v. Young, 108 A. 215, 93 
N.J.Law 396 [rev 103 A. 178, 93 N.J. 
Law 396]. 


N.D.—Siate v. Haynes, 72 N.W. 923, 


A NETO 


Wash.—State v. Devlin, 258 P. 826, 
145 Wash, 44. ai 


[a] Iliustrations.—(1) Where, up- 
on cross-examination of a witness, he 
stated that he had had trouble with 
one of the parties to the action, it 
was error, in a close case, to permit 
such witness upon redirect to state 
the particulars of such trouble, where 
the character of the recital was such 
as would tend to prejudice the ju- 
ry. Walker v. Chicago, ete., R. Co., 
149 Ill.App. 406. (2) It has been held 
error, in an action against a railroad 
company to recover damages result- 
ing from a fire set.by a locomotive, 
to permit a witness who testified for 
plaintiff to explain his apparent hos- 
tility to the company by stating that 
it had refused to settle claims inter- 
posed against it by him on an equita- 
ble .basis.. Atchison, ete, R. Co.. Vv. 
Briges,) 43 (P2789, 2 kkaneAppe, 1545 
(3) Where the cross-examination had 
brought out that the witness had seen 
defendant’s picture it was error for 
the court to allow the Sstate’s redirect 
examination to elicif® the fact that 
the witness saw the picture in a 
rogues’ gallery. State v. Devlin, 258 
P. 826, 145 Wash. 44. ! 


29. Ellison vy. Commonwealth, 107 
S.E. 697, 130 Va. 748. 


60. Bennett v. Bennett, 140 So. 378, 
224 Ala. 335; Hilburn vy. McKinney, 
96 So. 61, -209 Ala. 229; Robbins v. 
Fugit, 126 N.H. 321, 189 Ind. 165. 


{a] Illustrations —(1) In a suit 
to recover for the,drowning of mules 
while being ferried across a river, 
where the issue was whether defend- 
ant was negligent in operating a boat 
without gates or barrier, after plain- 
tiff’s witness had given testimony fa- 
vorable to plaintiff’s contention, and 
defendant elicitéd on cross-examina- 
tion that the witness had made trips 
through various states, that he was 
in the timber business, etc., it was 
not error to permit the witness on re- 
direct examination to give the name 
of the concern with which he was 
connected, and to show that it was a 
large company and did an extensive 
business, by way of explanation of 
testimony elicited on cross-examina- 
tion, although it was irrelevant as 
original evidence. Hilburn vy. McKin- 
ney, 96 So. 61, 209 Ala. 229. (2) Ina 
suit to contest the probate of a will, 
where defendants brought out on 
cross-examination of a son of plain- 
tiff that he had been confined in a 
reformatory, the court properly per- 
mitted such witness’on reéxamination 
to answer that plaintiff had been ad- 
judged insane at the time the son was 
confined in the reformatory, he being 
then thirteen or fourteen years old, 
such matter not being collateral, but 
being pertinent as a mitigating cir- 
cumstance. Robbins y. Fugit, 126 N. 


v. ' HE. 321, 189 Ind. 165. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ination does not entitle him on redirect to follow that 
line of inquiry and elicit further details,** but it has 
also been held that, where counsel on cross opens the 
door to irrelevant matter, he cannot be heard to com- 
plain that redirect examination on such matter in 


rebuttal was permitted.*? 


[§ 861] (9) Repetition of Testimony. A mere 
repetition of testimony is properly excluded on redi- 


Redman vy. Peirsol, 39 Mo.App. 
State v. Haynes, 72 N.W. 923, 7 
N.D. 70; State v. Harris, 211 P. 944, 
106 Or. 211; Young v. State, 256 S.W. 
603, 96 Tex.Cr. 166. 


fa] Reason for change of venue. 
—The fact that defendant permitted 
the prosecution te cross-examine his 
witness as to a change of venue 
procured by the witness for the trial 
of a charge against him, which was 
immaterial, does not entitle defendant 
on redirect examination to inquire the 
reasons for the change of venue. 
Sper v. Harris, 211 P. 944, 106 Or. 


Incompetent matters generally see 
supra § 854. 


32. Murphy v. State, 71 So. 967, 14 
Ala.App. 78; State v. Sinigal, 70 So. 
478, 138 La. 469; Rainier v. Quincy, 
0. & K..C. R. Co., (Mo.) 271 S.w.:500. 


[a] Thus, where counsel for de- 
fendant on cross-examination of the 
prosecuting witness ask her concern- 
ing certain acts of sexual intercourse 
with other persons, it is permissible 
on redirect examination that she be 
allowed to explain the circumstances 
under which they took place, although 
such evidence could have been exclud- 
ed in the first instance. Marlow v. 
State, 202 P. 1048, 20 Okl.Cr. 326. 


33. U.S.—Hamil v. U. S., 298 F. 
369; Dinet v.. Rapid City, S. D., 222 
eo, 186 C,C.AS oa. 


Ala.—Alabama Steel, ete., Co. v. 
Thompson, 52 So. 75, 166 Ala. 460; 
Penton v. Williams, 51 So. 35, 163 Ala. 
603;, McBride v. State, 109 So. 566, 21 
Ala.App. 508; Barry v. State, 97 So. 
256, 19 Ala.App. 366; Morell v. State, 
91 So. 501, 18 Ala.App. 243 [cert den 
91. So. 9238, 207 Ala. 713]; Mathis: v. 
State, 73 So. 122, 15 Ala.App. 245. 


Cal.—Richman v. San Francisco, N. 
& C. Ry., 181 P. 769, 180 Cal. 454; Peo- 
ple,v. Lee Gow, 175 P. 917, 38 Cal.App. 
248; People v. Mar Gin Suie, 103 P. 
954,09 1 CaLApp 42. 


Conn.—Driscoll vy. Ansonia, 
718, 73 Conn. 743. 


Del.—State v. Stewart, 67 A. 786, 
22 Del. 435. 


Fla.—Jenkins v. State, 50 So. 582, 
58 Fla. 62; Wooldridge v. State, 38 So. 
Seto ia, ben. 


Ga.—M. H. Lauchheimer & Sons vy. 
Jacobs, 55 S.E. 55, 126 Ga. 261. 


Ill.—Carbone v. Pennsylvania Fire 
Ins.’ Co., 222 Ill.App. 560; Marquette 
Cement Mfg. Co. v. Williams, 132 Il]. 
App. 629 [aff 82 N.E. 424, 230 Ill. 26]; 
Winslow v. Covert, 52 Ill.App. 63. 


Ind.— Pigg v. State, 43 N.E. 309, 145 
Ind. 560; Robinson v. State, 84 Ind. 
452; Hudspeth vy. Allen, 26 Ind. 165. 


Iowa.—Bartle v. Tubbs, 159 N.W. 
969, 178 Iowa 508; Watson Coal, etce., 
Co. v. James, 33 N.W. 622, 72 Iowa 
184. 


N.Y.—Parsons v. Sutton, 66 N.Y. 92 
[aff 39 N.Y.Super. 544]; Cadwell v. 
New Jersey Steamboat Co., 47 N.Y. 
282 [aff 56 Barb. 426]; Hayes v. Met- 
ropolitan St. R. Co., 84 N.Y.S. 271. 
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rect examination®? but the court in its discretion may 
allow the repetition.®* | Te 
amination, exclusion of such testimony is discretion- 
ary with the court,?® and error cannot be predicated 
unless a clear abuse of discretion is shown*® or the 


Like other matters in reéx- 


complaining party has been injured or prejudiced.*? 
A party cannot complain of the admission of testi- 


N.D.—Gebus v. Minneapolis, St. P. 
& S. S. M. Ry.’ Co., 132° N.W. 227, 22 
N.D. 29. 


Tex.—Magnolia Motor Sales Corp. 
v. Chaffee, (Civ.App.) 192 S.W. 562. 


Utah.—State v. Lake, 196 P. 1015, 
57 Utah 619; Shafer v. Russell, 79 P. 
559, 28 Utah 444. 


Vt.—Baker v. Sherman, 46 A. 57, 71 
Vt. 439. 


[a] Rule applied.—(1) A showing, 
on redirect examination of defendant, 
as to why a witness who was present 
at a former trial was not examined, 
was properly refused, where the de- 
fendant had already testified that the 
witness was in bad health and was 
excused. Morell v. State, 91 So. 501, 
18 Ala.App. 243 [cert den 91 So. 923, 
207 Ala. 713]. (2) Where accused on 
cross-examination in presenting his 
original case was asked by the district 
attorney if he was not in a telephone 
office in the city where the homicide 
was committed at the time designated 
by a witness, and whether he did not 
telephone to a person at another 
town, and he declared that he was not 
in the telephone office at the time des- 
ignated and was permitted on surre- 
buttal to say that he had never seen 
the witness until she came into court 
as a witness, the exclusion of a ques- 
tion asked accused on surrebuttal, as 
to whether he was in the telephone 
office at the time mentioned and un- 
der the circumstances detailed by the 
witness, was not error, since the an- 
swer would have amounted only to a 
repetition of what accused had pre- 
viously testified to. People v. Mar 
Gin Suie, 103 P. 951, 11 Cal.App. 42. 
(3) Where a party in testifying had 
given an entire conversation and on 
cross-examination had denied making 
a certain statement therein, it was not 
error on rebuttal, to sustain objection 
to the question whether or not he had 
made the statement in the conversa- 
tion. Bartle vy. Tubbs, 159 N.W. 969, 
178 Iowa 503. (4) In. a prosecution 
for involuntary manslaughter, where 
deceased was killed by defendanf’s au- 
tomobile, where a witness who drove 
a wagon along the road testified on 
direct and cross examination that he 
had no recollection of seeing an au- 
tomobile at the point of the accideni, 
and that no accident happened while 
he was there, a question on redirect 
as to whether he saw an automobile 
being driven at a reckless rate of 
speed at such place and time was 
properly excluded in view of his pre- 
vious answers. State v. Lake, 196 P. 
1015, 57 Utah 619. { 


[b] Statement denied on direct and 
admitted on cross.—It is not compe- 
tent to ask a witness on redirect ex- 
amination whether he made a state- 
ment, which upon direct examination 
he has denied to have made, but which 
upon cross-examination he has admit- 
ted making. Marquette Cement Mfg. 
Co. v. Williams, 132 Ill.App. 629 [aff 
82 N.H. 424, 230 Ill. 26]. 


[ec] Determination as to whether 
question had previcusly been asked.— 
For the purpose of a ruling on a ques- 
tion put to a witness on redirect ex- 
amination it is for the court to decide 


mony which is but a reiteration of matter brought out 
on cross-examination.°*® 


whether it falsely assumes that the 
witness had before that time been ask- 
ed and had answered a certain ques- 
tion, and, if the examining party 
doubts the court’s statement of fact, 
he should appeal to the stenographer’s 
minutes. Nesbit v. Crosby, 41 A. 550, 
74 Conn. 554. 


34, People v. McNamara, 29 P. 953, 
94 Cal. 509; People v. Rigby, 104 P. 
840, 11 Cal.App. 275; Harrell v. State, 
71 S.E. 1030, 9 Ga.App. 624; Duprat v. 
Chesmore, 110 A. 305, 94 Vt. 218. 


[a] For example, where a witness 
testified on direct examination in a 
prosecution for being intoxicated in a 
place of divine worship that defend- 
ant’s appearance showed that he was 
drunk and that he staggered as he 
went along, there was no error in 
overruling objections to his testimony 
on redirect examination that he could 
not say whether defendant was drunk 
or sober only from his appearance, 
that he did not see him drink any liq- 
uor, but that from his appearance he 
was drunk. Harrell v. State, 71 S.E. 
1030, 9 Ga.App. 624. 


[b] Repetition to test correctness 
of translation. — Where a conversa- 
tion, partly in a foreign language, has 
been testified to and interpreted by 
the witness on cross-examination, it 
is not error to refuse to allow it to be 
again detailed, to test the correctness 
of the translation, where that is not 
seriously questioned. Ulrich vy. Peo- 
ple, 39 Mich. 245. 


35. U.S.—Sylvia v. U. S., 264 F. 
593; Dinet v. Rapid City, S. D., 222 F. 
SOAS SC. OnAy Os: 


Ala.—Barry v. State, 
19 Ala.App. 366. 


Cal.—People v. Rigby, 104 P. 840, 
11 Cal.App. 275. 


N.Y.—Parsons v. Sutton, 66 N.Y. 
92 [aff 39 N.Y¥.Super. 544]; Cadwell 
v. New Jersey Steamboat Co., 47 N.Y. 
282 [aft 56 Barb. 426]. 

N.D.—Gebus v. Minneapolis, St. P. 
a8 ei M. Ry: -C0.132 NW, 227) 22 — 


Vt.—Duprat v. 
305, 94 Vt. 218. 

Discretion as to scope and extent 
generally see supra § 853. 


36. People v. Rigby, 104 P. 840, 
Lil CalrAnop 2'7/5: 


97 So. 256, 


Chesmore, 110 <A. 


37. Cadwell v. New Jersey Steam- 
aeey Co., 47 N.Y. 282 [aff 56 Barb. 


38. Alabama City, G. & A. Ry. Co. 
v. Sampley, 58 So. 142, 169 Ala. 372; 
Alabama City, G. & A. Ry. Co. v. 
Sampley, 58 So, 974, 4 Ala.App. 464; 
Zipus v. United Rys. & Hlectric Co. of 
Baltimore City, 108 A. 884, 185 Md, 
297; Hesley Light & Power Co. v. 
Commonwealth Power Co., 137 N.W. 
663, 172 Mich. 78; Scholz v. Standard 
rane Ins. Co., 184 S.E) 728) 45 Var 
94. 


[a] Opinion or understanding of 
witness as to his rights under a con- 
tract is not competent evidence, but 
where plaintiff, on the cross-examina- 
tion of defendant, asked for and ob- 
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[$ 862] (10) New Matter.2® As a general rule 
the redirect examination should not be allowed to 
extend to matters which properly form a part of 
the case in chief, but were not brought out on direct 
examination or touched upon in cross-examination 
and such matters are properly excluded,?® particu- 
larly if there is no explanation as to why the ques- 
tion was not asked on direct;*! but this rule has 
been held not applicable where evidence, sought to 
be elicited from plaintiff on redirect examination, 
went to plaintiff’s cause of action, and related to a 
subject to which plaintift’s attention had not been 
directed either on direct or cross-examination, and 
as to which plaintiff might have been recalled and 
examined.*2 Permitting reéxamination as to such 
matters, however, is within the discretion of the 
court,*? and in its discretion the court may allow 


WITNESSES 


[§§ 862-863 


questions to be asked and new matter brought out 
which should properly have been a part of direct 
examination.*# 


[§ 863] (11) Inquiries as to Writings. Where a 
witness has been interrogated on cross-examination 
as to certain writings, the redireet examination is 
properly extended to such writings,*® unless the tes- 
timony as to the writings on cross-examination was 
incompetent and irrelevant;*® but the interrogato- 
ries must not be as to collateral matter.47 <A witness. 
who has testified that he had seen a credit entry may 
be asked its date,#® and, where he has been asked if 
a letter has stated the true reason for a transac- 
tion, he may be asked on redirect if the letter was 
full and clear.4® Similarly, afte proper founda- 
tion in cross, a witness may be aNowed to testify 
as to the contents of a letter®® or of a written re- 


tained his opinion on the subject, he 
is not in a situation to complain if 
such opinion is repeated by the wit- 
ness on his reéxamination in chief. 
Goodman vy. Kennedy, 4 N.W. 987, 10 
Neb. 270. 


39. Limitation to scope of cross- 
examination generally see supra § 854. 


40. Ala.—Jones v. State, 61 So. 434, 
181 Ala. 63. 


Cal.—People v. Higbee, 248 P. 927, 
78 Cal.App. 455; People v. Kawasaki, 
UST P28 7523 ‘CalApp. 92: 


Mont.—Croft v. Thurston, 
950, 84 Mont. 510. 


Okl.—Robinson vy. Peru Plow, ete., 
Co: 31 PB. 988; 1-Okl,, 140, 


Utah.—Shafer v. Russell, 79 P. 559, 
28 Utah 444. 


Wis.—Schaser y. State, 36 Wis. 429. 


[a] Testimony not admissible.— 
In a trial for murder, defended on the 
ground of insanity, testimony by de- 
fendant as to the number of persons 
who had told him about the reports 
claimed to have been circulated by de- 
ceased should have been brought out 
on his direct, instead of his redirect, 
examination. Jones v. State, 61 So. 
434, 181 Ala. 68. 


41. Stokes v. Huddleston, 13 S.W. 
(2d) 784, 227 Ky. 618. 


42. Gleason v. Metropolitan St. R. 
Co., 90 N.Y.S. 1025, 99 App.Div. 209. 


43. Sullivan v. Brabazon, 162 N.D. 
312, 264 Mass. 276. 


[a] Matter omitted through for- 
getfulness.—Walther v. Chicago & A. 
R. Co., 176 Ill.App. 399. 


Discretion in redirect examination 
generally see supra § 853. 


44, Ala.—Denson v. Acker, 78 So. 
76, 201 Ala. 300; Treadwell v. State, 53 
So. 290, 168 Ala. 96. 


Colo.—Koch y. City and County of 
Denver, 133 P. 1119, 24 Colo.App. 406. 


I1l.—Springfield v. Dalby, 29 N.E. 
860, 139 Ill. 34; Walther v. Chicago & 
Ay RCo 176 TAD pin3so 9: 


Md.—Blake v. Stump, 20 A. 788, 73 
Md. 160, 10 L.R.A. 1038. 


Mass.—Commonwealth y. Patalano, 
149 N.E. 689, 254 Mass. 69. 


N.J.—State v. Conner, 118 A. 211, 
97 N.J.Law 423. 


N.Y.—Horowitz v. Hamburg-Amer- 
ican Packet Co., 41 N.Y.S. 54, 18 Misc. 
24 [rev on other grounds 43 N.Y.S 
1156, 14 App.Div. 631]. 


Ps AE2 


Se Vv. Hier; 11 Ohio N.P. 
N.S. 161. 


R.I.—Williams v. Smith, 72 A. 1093, 
29) Rel. 562. 


Tenn.—Graham v. McReynolds, 18 
S.W. 272, 90 Tenn. 673. 


Va.—Howel “v. Com., 5 Gratt. 
Va.) 664. 


Wash.—State v. Hogan, 214 P. 634, 
124 Wash. 449. 


fa] Rule applied.—(1) The court 
may, in its discretion, permit a wit- 
ness to testify in redirect examina- 
tion as to admissions of defendant, 
even though no foundation for im- 
peachment of defendant was laid, 
since the order of examination is with- 
in the discretion of the trial court and 
the admissions are admissible, even 
though not impeaching. Koch v. City 
and County of Denver, 133 P. 1119, 24 
Colo.App. 406. (2) Where counsel 
for the state, in a prosecution for 
rape, omitted to ask a question on the 
examination in chief, and asked per- 
mission to put the question on redirect 
examination, no legal rule was violat- 
ed by the court in allowing the in- 
quiry. State v. Conner, 118 A. 211, 97 
N.J.Law 423. (3) Ina prosecution for 
keeping intoxicating liquor with in- 
tent to sell it, permitting a witness to 
testify on redirect examination as to 
a conversation which he had with de- 
fendant at the time of the arrest 
was not an abuse of discretion, not- 
withstanding such matter was not 
brought out on direct or cross-exam- 
ination. State v. Hogan, 214 P. 634, 
124 Wash. 449. 


[b] Matters overlooked on direct 
examination.—The court in its discre- 
tion may permit a witness on redirect 
examination to testify to matters 
overlooked on the direct examination. 
Williams v. Smith, 72 A. 1093,°29 R. 
I. 562. 


(46 


45. Halliday v. Stambaugh, 204 N. 
W. 889, 52 N.D. 925; Hawse v. Bryan, 
188 S.H. 721, 148 Va. 194. 


[a] Comparison of writing's.—On 
the defense of usury, defendant tes- 
tifying that he ordered goods at cer- 
tain prices and they were billed out 
at increased prices, it was proper to 
allow plaintiff’s witness to testify on 
redirect examination that he had com- 
pared the order book with the bills 
and they were the same, although he 
remembered nothing of the contents 
of either. Dominey v. Dowling-Mar- 
tin Grocery Co., 76 So. 977, 200 Ala, 
619. 


[b] Intention to put provision in 


contract.—W here a plaintiff, on cross- 
examination, stated that he intended a 
writing drawn by him to be the con- 
tract between the parties, it was 
proper to permit him, on redirect ex- 
amination, to state that he intended to 
put in the writing a material provi- 
sion, with reference to which he had 
testified on direct examination, but 
failed to do so through oversight. 
Vaughan v. McCarthy, 65 N.W. 249, 
63, Minn.) 22.1, 


Matters brought out on cross-exam.- 
ination generally see supra § 854. 


Redman y. Peirsol, 39 Mo.App. 


Redirect examination as to collater- 
al or irrelevant matters see supra § 
860. 


47. Fremont Butter, etc., Co. v. 
Peters, 63 N.W. 791, 45 Neb. 356. See 
State v. Fagan, 74 "A. 692, 24 Del. 45 
(holding that papers handed to a wit- 
ness on cross-examination to prove 
their issuance by a public officer, after 
which they were marked for identifi- 
cation, could not be inquired into as to 
the date of issue on redirect examina- 
tion by the state, not having been of- 
fered in evidence, but merely marked 
for identification). 


[a] For example, where a letter 
has been introduced during cross-ex- 
amination merely for the purpose of 
showing that the statements therein 
were contradictory of those made by 
the witness at another time, questions 
on reéxamination which tend to elicit 
an explanation of the meaning of mat- 
ters in the exhibit, if any of the ex- 
pressions are doubtful, or which seek 
to show the motives of the witness in 
making the statements, are proper, 
but a question as to whether the wit- 
ness had authority to sign the letter 
is properly excluded. Fremont But- 
ter, ete. "Co. Vv. (Peters, 63°" NW. 190, 
45 Neb. 356. 


48. Norwegian Plow Co. v. Han- 
thorn, 37 N.W. 825, 71 Wis. 529. 


49. Hawse v. Bryan, 138 S.E. 721, 
148 Va. 194. 


50. State v. Erving, 53 P. 717, 19 
Wash. 435. 
[a] Explanation of statements and 


contents.—Where, on cross-examina- 
tion, a letter written by defendant was 
read in evidence against him, on re- 
direct examination he was entitled to 
testify as to what he had meant by 
statements in the letter and explain 
its contents. Norris v, Lee, 121 N.Y.S. 
512, 136 App.Div. 685. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 863-864] 


pori,®! erasures in a diary,®? and how books of entry 
were kept.°* Where the integrity of a witness’ af- 
fidavit has been attacked, redirect examination to 
establish that he acted in good faith and on eredible 
information is proper.°* Counsel on redirect exam- 
ination may not pursue a line of inquiry as to a cer- 
tain writing when the effect would be an impeach- 
ment of his own witness.®> 


[§ 864] (12) Introduction of Writings in Evi- 
dence; Use of Writings. Writings concerning which 
a witness has been interregated on ecross-examina- 
tion may be offered in evidence on redirect,°® and a 
writing net referred to may also be introduced if 
relevant to matters about which the witness was 
cross-examined.®* Where there is an inference that 
a writing contained a certain statement, the writing 
is admissible on redirect to show that the statement 
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cross-examination, other connected parts may be re- 
ceived on redirect.°® A mere inquiry as to whether 
a memorandum of a transaction was made by plain- 
tiff does not authorize a reading of the memorandum 
in evidence where the testimony in that respect had 
not been impeached,®°® and similarly an admission by 
a witness on cross-examination that he made certain 
statements in an affidavit previously sworn to, no 
part of which was offered in evidence, does not au- 
thorize its introduction in evidence on redirect.®t 
That a writing is presented to the witness solely to 
enable him to identify certain entries therein, it not 
being offered in evidence, does not entitle counsel on 
redirect examination to introduce it in evidence.®? 
A writing which has no proper connection with cross- 
examination is not admissible in evidence.®? <A writ- 
ing which has been used in cross-examination may 
be used on redirect®* without being offered in evi- 


was not made.°® 


51. Williams v. Alabama Fuel & 
Tron Co., 102 So. 136, 212 Ala. 159. 


52. Parker v. Newman, 75 So. 479, 
200 Ala. 103. 


[a] For example, in an action for 
alienation of affections of plaintiff’s 
husband in which plaintiff's husband 
had testified with regard to an entry 
in his diary, plaintiff was properly 
allowed to state on redirect examina- 
tion that after she had seen the entry 
in her husband’s diary, referring to 


defendant, and called his attention 
thereto, he changed or erased the 
entry. Parker v. Newman, 75 So. 479, 
200 Ala. 103. ; 

53. Missisquoi Bank v. Evarts, 45 
Vt. 293. 

54. State v. Wilson, 190 N.W. 411, 


195 Iowa 821. 


55. White v. Missouri Motors Dis- 
tributing Co., 47 S.W.(2d) 245, 226 
Mo.App. 453. 


[a] Signed statement as to acci- 
dent.—An admission on ecross-exam- 
ination of the witness’ statement as to 
the accident, signed six weeks before 
settlement, did not warrant redirect 
examination as to whether the state- 
ment was in contemplation of settle- 
ment. White v. Missouri Motors Dis- 
tributing Co., 47 S.W.(2d) 245, 226 Mo. 
App. 453. 


56. Cal.—Troy v. Troy, 238 P. 148, 
72 Cal.App. 757. 


Mich.—Blitz v. Roach, 79 N.W. 1095, 
121 Mich. 135; Aulls v. Young, 57 N. 
W. 119, 98 Mich. 231. 


Mo.—Wilkerson v. Eilers, 21 S.W. 
514, 114 Mo. 245. 


N.Y.—California Bank v. Webb, 94 
N.Y. 467 [aff 48 N.Y.Super. 175]. 


Vt.—Missisquoi Bank y. Evarts, 45 
Vt. 293: 


Wash.—State v. Gottstein, 191 P. 
766, 111 Wash. 600. 
[a] Rule applied. — (1) Where 


plaintiff had referred to a memo- 
randum book, in which she kept a 
record of financial transactions, and 
defendant, on cross-examination, had 
attempted to prove that the memo- 
randum book had been recently manu- 
factured by the witness, and that 
items had not been entered as of the 
date that they occurred, admission, 
on redirect examination, of the memo- 
randum book to show that it was not 
manufactured as claimed was held 
noterror. Troy v. Troy, 238 P. 143, 72 
Cal.App. 757. (2) Where defendant, 
claiming to have made a certain con- 


If parts of writings are proved on 


dence.®® 


tract with plaintiff, was asked on 
cross-examination if he had ever made 
another such a one-sided contract, 
and answered that he had made such 
a contract, he might on redirect exam- 
ination introduce the paper he called a 
contract in evidence. Blitz v. Roach, 
COLANEW 96 095,020 eMa ch 94135 eee. C3) 
Where a witness for the state, on 
hearing of deceased’s disappearance, 
had written defendant’s name on a 
Slip of paper, sealed it up, and given 
it to a deputy sheriff, to be opened if 
he disappeared or the body of deceased 
was found, and defendant cross-ex- 
amined him regarding such matter, 
without bringing out the name so 
written, he could not complain that, 
on redirect examination; the paper 
was introduced in evidence. State v. 
Gottstein, 191 P. 766, 111 Wash. 600. 


{b] Reading affidavits.—A party 
who on cross-examination brought out 
the fact that a witness made certain 
affidavits and who inquired concerning 
the contents thereof cannot complain 
that the court allowed the affidavits to 
be read as part of the redirect exam- 
ination. Strebin v. Lavengood, 71 N.E. 
494, 163 Ind. 478. 


[c] Objection as irrelevant. — A 
party bringing out, on cross-examina- 
tion, the fact of the existence of a 
bond of indemnity cannot complain of 
the production of the instrument on 
the redirect examination on _ the 
ground of irrelevancy. Fillmore vy. 
Union Pac. R. Co., 2 Wyo. 94. 


57. Spaulding v. Chicago, etc., R. 
Co., 67 N.W. 227, 98 Iowa 205. 


[a] Letter in explanation.—VW here, 
in an action against a railroad com- 
pany, one of the witnesses for plain- 
tiff, who had formerly been employed 
by defendant, on cross-examination, 
was questioned with regard to his dis- 
charge, on redirect examination, a let- 
ter from defendant’s superintendent 
commendatory in character was prop- 
erly admitted as explaining why the 
witness had left defendant’s employ. 
Spaulding v. Chicago, etc., R. Co., 67 
N.W. 227, 98 Iowa 205. 


58. State v. Brodt, 185 
150 Minn. 431. 


ee urttnS inferences generally see 
supra § 85 


59. eee Vemelancordn dale elo) 
35 Cal.App. 799. 


[a] Prior testimony.—Where de- 
fendant’s counsel during cross-exam- 
ination of the prosecuting witness 
read into the record a certain portion 
of her testimony given before the 
judge of the juvenile court, the prose- 


N.W. 645, 


cuting attorney had the right on redi- 
rect examination to read the portion 
omitted. People v. Hanford, 171 P. 
192,35 CalApp, 799. 


Eliciting entire conversation or 
transaction see supra § 858. 


60. Avery v. Mattice, 9 N.Y.S. 166 
[aff 30-N.E. 1152, 132 N.Y. 601]. 


[a] Reason.—It would be a self- 
serving declaration. Avery v. Mat- 
tice, 9 N.Y.S. 166 [aff 30 N.E 1152, 132 
N.Y. 601]. 


61. Washington & O. D. Ry. Co. v. 
McPherson, 58 App.D.C. 211, 26 F.(2d) 
989 [cert den 49 S.Ct. i 278 U.S. 610, 
73 L.Ed. 535]. 


62. People v. Van Ewan, 43 P. 520, 
PUP Cal. 144. 


63. Singer v. Church, 48 App.D.C, 
138; Roddy v. Gazette Co., 161 N.W. 
94, 179 Iowa 50. 


[a] Letter.—On cross-examination 
of a Shipper of goods, sold by a broker, 
but rejected on inspection, inquiring 
when he first received notice of re- 
jection will not justify admission of 
that part of a letter from his broker 
which says: ‘We believe the whole 
truth of this transaction is that the 
man has become suddenly embarrass~ 
ed for money, aS we understand that 
there are other cars on the track 
shipped to him that have not been 
unloaded,” since this has no proper re- 
lation to the notice, but expresses only 
an opinion, and is incompetent and 
prejudicial. Singer v. Church, 48 App, 
DC. 138. 


[b] Newspaper article.—Plaintiff’s 
testimony on cross-examination in a 
libel action that another newspaper 
had published and retracted the same 
article as defendant newspaper did 
not render admissible on her reéxam-~ 
ination an article by such other news- 
paper, criticizing defendant’s publica- 
tion of the alleged libel. Roddy v. 
aiden Co., 161 N.W. 94, 179 Iowa 


64. State v. Weaver, 200 N.W. 705, 
198 Iowa 1048; State Vv. McKecwn, 26 
Pad), tai, 172 Wash. 563. 


fa] Diary.—In a seduction prose- 
cution, defendant, by producing prose- 
cutrix’s diary in court uSing it in her 
cross-examination, and reading parts 
of it into the record, as part of such | 
examination, waived’ the right to ob- 
ject to its production or use by the 
county attorney in examination of 
prosecutrix. State v. Weaver, 206 N, 
W. 705, 198 Iowa 1048. 


65. People v. Parsons, 183 N.Y.S, 
100, 192 App.Div. 841. 
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[§ 865] (13) Rehabilitating Witness. 
cross-examination has been such as tends to discredit 
the witness, a line of reéxamination directed toward 
After a cross-exam- 
ination which tends to show that the witness’ testi- 
mony was fabricated, it is proper to ask the witness 
whether any part of the testimony is not true.®* 
Where a witness is sought to be impeached on cross- 
examination, he may be supported on redirect by 
proof of declarations made previously in harmony 


rehabilitating him is proper.®® 


[a] Tilustration.—Where the dis- 
trict attorney cross-examined a wit- 
ness for defendant extensively con- 
cerning a book or pamphlet recently 
published by him containing state- 
ments supposedly derogatory to his 
character, the court erred on redirect 
examination of the witness in refus- 
ing to permit defendant’s attorney to 
use such book for the purpose of ex- 


amination, unless he would offer it 
in evidence, the district attorney 
having introduced the subject and 


conducted his examination without 
offering the book. People v. Parsons, 
183 N.Y.S. 100, 192 App.Div. 841. 


66. U.S.—Hamil v. U. S., 298 F. 
369. 


Ala.—Moore v. State, 67 So. 789, 12 
Ala.App. 243. 


Ind.—Strebin v. Lavengood, 71 N.E 
494, 163 Ind. 478. - 


Mich.—People v. Mills, 54 N.W. 488, 
94 Mich. 630. 


Nev.—State v. Tranmer, 154 P. 80, 
39 Nev. 142. 


N. Y.—Commonwealth Bank 
Mudgeit, 44 N.Y. 514 [aff 45 Barb. 
663]. 


Tex.—Henderson y. State, 283 S.W. 
497, 104 Tex.Cr. 495; Pickerell v. 
State, 198 S.W. 3038, 82 Tex.Cr. 68; 
Gomez v. State, 170 S.W. 711, 75 Tex. 
Cr. 239; Holmes. v. State, 157 S.W. 
487, 70 Tex.Cr. 423; Williams v. State, 
148 S.W. 763,67 Tex.Cr. 287; Mor- 
row v. State, 120 S.W. 491, 56 Tex.Cr. 
519; Fruger v. State, 120 S.W. 197, 
56 Tex.Cr. 393; Smith v. State, 106 S. 
W.. 1161; 52. Tex.Cr. 344, 15 Ann.Cas. 
357; Mitchell v. State, 33 S.W. 367, 36 
S.W.. 456, 36. Tex.Cr. 278. 


{a] TZllustrations.—(1) Where, on 
cross-examination of secret service 
agent, counsel sought to make it ap- 
pear that the witness was unfair to 
defendant in his testimony, it was 
not error to permit the witness on re- 
direct to testify that in making his 
investigation he was merely perform- 
ing his duty. Hamil v. U. S., 298 F. 
3869. (2) Where a witness for the 
state was cross-examined as to his in- 
terest, the court properly permitted 
the solicitor to ask him whether he 
appeared before the grand jury vol- 
untarily or in response to a Subpcena. 
Moore v. State, 67 So. 789, 12 Ala. App. 
243. (8) Ona prosecution for carnal- 
ly knowing a young girl, the latter, 
after testifying on cross- -examination 
that a written statement made by her 
had been prepared by the prosecuting 
attorney, who told her to_ sign it, 
might properly be reéxamined to show 
that the statement was in her own 
language, that no threats or induce- 
ments had been held out to her with 
, regard to it, and that she had not 
‘been asked to Say anything therein 
that was not true. People v. Mills, 
54 N.W. 488, 94 Mich. 630.. (4) Where 
the cross-examination of a witness 
for one party is directed to impair his 
credit by showing his previous em- 
ployment by the party who called 


, tive employed by 
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Where the 


him, and his uncommunicativeness to 
counsel for the opposite party, the 
fact that the witness is not on good 
terms with the party who called him 
may properly be shown by said party 
on redirect examination. Giloert v. 


Sage, 57 N.Y. 689 mem [aff 5 Lans. 
287]. (5) Where it was sought to 
show, on. ecross-examination of a 


state’s witness, that he testified at 
the examining trial and had been in- 
duced by another to testify as he did 
at trial, it was not error to permit him 
to state on redirect that his testi- 
mony at the trial was true. Gomez 
v. State, 170 'S.W. 711, 75 Tex.Cr. 239. 
(6) Where the defense had attempt- 
ed to show in cross-examination of a 
witness for the*prosecution that the 
witness was a spotter or detective, 
the state on redirect examination can 
show that the witness was a bonded 
deputy sheriff. Clark v. State, 169 S. 
W. 895, 74 Tex.Cr. 464. (7) Where an 
accomplice testified on cross-examina- 
tion that the state had agreed to let 
him off for four years in the peniten- 
tiary on four cases they had against 
him, provided he would testify for 
the state in the case, the court prop- 
erly permitted the state on redirect 
examination to ask him if any one 
had tried to get him’to testify to any- 
thing except the truth. Holmes vy. 
State, 157 S.W. 487, 70 Tex.Cr. 423. 
(8) Where a witness testified on 
cross-examination that he felt a deep 
interest in the case and might be 
termed a biased witness, it was not 
error to permit him to testify on re- 
direct examination that he would not 
permit his bias to color his testimony, 
and would not deviate from the facts. 
Williams v. State, 148 S.W. 763, 67 
Tex.Cr. 287. (9) Where, in a prose- 
eution for the sale of liquor, a detec- 
a Jaw and order 
league was the state’s main witness, 
and defendant cross-examined him 
with great vigor, suggesting perjury, 
collusion, and that he must earn his 
money by getting cases, right or 
wrong, and intimations that might 
disgrace him, the court properly per- 
mitted the state to reéxamine to show 
that it made no financial difference 
to him whether defendant was con- 
victed or acquitted. Morrow v. State, 
120 S.-W. 491, 56 Tex.Cr. 519: (10) 
Where an accomplice on cross-exami- 
nation testified that the county at- 
torney had promised to release him if 
he would “put it on the other people,” 
and that he had a contract with the 
prosecuting officers that if he would 
testify for the state he would be turn- 
ed loose, it was not error to permit 
the state, on reéxamination, to show 
that the county attorney had not ask- 
ed him to “put it on any of the other 
people, and had told him not to testi- 


fy against any one who was inno- 
eent,” Eruger v. State, 120°S.we197;, 
56 Tex.Cr. 398. (11) Where defend- 


ant’s witness, on cross-examination, 
admitted that plaintiff had some trou- 
ble with the sister of witness, and this 
was brought out to show that wit- 
ness had a prejudice against plaintiff, 
it was in the court’s discretion to al- 


For later cases, developments and changes in the law see Annotations, 
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with his testimony in court.®® 


[§ 866] (14) Character Testimony.°°® 
ance with the rules of evidence with respect to char- 
acter and reputation witnesses generally,’° redirect 
examination of a character witness is limited to proof 
of general reputation and it is not permissible to in- 
quire as to specific acts’! or go into details,’? or in- 
quire as to specific declarations™® or particulars of 
reports or rumors,’* or inquire as to the knowledge 
of the witness himself as to certain facts’® or as to 


In accord- 


~ 


low witness, 
what the trouble was. 


on redirect, to state 
Hyde v. Swan- 


ton, 47 A. 790, 72 Vt. .242. 


[b]. Testimony not admissible as 
negativing bias.—Where a witness for 
the state testifies, on cross-examina- 
tion in a prosecution for maintaining 
a liquor-nuisance,sthat he was one 
of the parties who employed assist- 
ant counsel, it is error to permit the 
witness to testify, on reéxamination, 
against defendant’s objection, that the 
town had been overrun with lawless- 
ness and liquor selling for the last 
two years, since such evidence is not 
admissible to show that the witness 
is not biased. State v. Moran, 84 N.W. 
524, 112 Iowa 535. 


Sustaining character of impeached 
bi ga generally see infra §§ 1130— 
0 


67. Boatwright v. State, 249 S.W. 
1075, 94 Tex.Cr. 87, 


68. Hinshaw y. State, 47 N.E. 157, 
147 Ind. 334. 


Rebuttal of evidence of inconsistent 
statements see infra § 1330. 


69.. Redirect examination of im- 
peaching witness see infra § 1117. 


Testimony as to character or repu- 
tation for impeachment purposes gen- 
erally see infra §§ 1101-1129. 


70. See Evidence §§ 560-587. 


71. Central Iron & -Coeal” Co.’ Vv. 
Wright, 101 So. 815, 20 Ala.App. 82 
[eert den 101 So. 824, 212 Ala. 130]; 
Foreman v. State, 180 N.E. 291, 203 


Ind. 324. 

72. Brewer v. State, 96 So. 198, 209 
Ala. 411. 

[a] BRule applied.—Where, in a 


murder prosecution, a witness testi- 
fied to the bad character of deceased 
for peace and quiet, and on cross-ex- 
amination that he had had trouble 
with him, it was not error to refuse 
to allow defendant, on redirect exami- 
nation, to go into the particulars of 
such difficulty, and to inquire as to 
who was responsible therefor. Brew- 
er_v. State, 96 So. 198, 209 Ala. 411. 


73.- Levert v. State, 142 So. 34, 225 
Ala. 214; Bowen vy. State, 117 So. 204, 
217 Ala. 574; Amick v. Montross, 220 
N.W. 51, 206 Iowa 51, 58 A.L.R. 1147. 


[a] For example, cross-examina- 
tion of plaintiff's character witness 
as to hearing certain rumors did not 
authorize redirect examination as to 
a statement by defendant’s relative. 
Amick v. Montross, 220 N.W. 51, 206 
Iowa 51, 58 A.L.R. 1147. 


74. Vaughn v. State, 81 So. 417, 17 
Ala.App. 35 [cert den 89 So. 894, 208 
Ala. 700]. 


75. DOSS ‘Vs See 139. So. 290, 224 
Ala. 90; White v tate, 21 So. 330, 
111 Ala. 92. 


{a] Conviction or acquittal.—(1) 
Where a witness, who testified to de- 
fendant’s good character, on cross-ex- 
amination testified he heard defendant 
was arrested on a liquor charge, the 
court properly Sustained an objection 


same title and section number, 
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his private opinion.7® 


said in connection therewith;*° 


to the question on redirect examina- 
tion as to whether defendant had been 
eonvicted. Doss v. State, 139 So. 290, 
224 Ala. 90. (2) Where the witness 
testified that he heard of an assault in 
which defendant participated, he can- 
not be asked on redirect as to his 
knowledge of whether defendant was 
acquitted. White v. State, 21 So. 330, 
111 Ala. 92. 


76. Moody v. State, 236 S.W. 740, 
90) "Pex Cr. 529. 


[a] Belief of party under oath.— 
Although it is proper to ask if from 
general reputation a party is worthy 
of belief under oath, it is improper 
to ask if the witness would believe the 
party under oath. Moody v. State, 
236 S.W. 740, 90 Tex.Cr. 529. 


77. State v. Cathey, 87 S.E. 532, 170 
N.C. -794. 


78. Kelly v. State, 88 So. 180, 17 
Ala.App. 577; People v. Nemer, 187 N. 
W. 315, 218 Mich. 163. 


[a] Particular questions.—(1) In 
a homicide case where the state had 
on cross-examination asked a charac- 
ter witness if he had heard of certain 
criminal acts of defendant, the court 
did not err in sustaining an objection 
to a question asked upon redirect ex- 
amination, “If those things had hap- 
pened you would have heard about 
them, wouldn’t you?” the question ad- 
dressed to the witness by the state’s 
counsel being as to whether there was 
talk in the community in connection 
with the defendant as affecting his 
general standing or reputation. Kel- 
ly v. State, 88 So. 180, 17 Ala.App. 577. 
(2), In an arson prosecution, refusal 
to permit a character witness who had 
testified as to defendant’s reputation 
to answer the question on redirect ex- 
amination, “Did you ever hear any- 
thing stated upon authority that 
would back that assertion?” was held 
not error. People v. Nemer, 187 N.W. 
315, 218 Mich. 163. 


79. State v. Holbrook, 188 P. 947, 
192 P. 640, 193 P. 434, 98 Or. 43. 


[a] hus, in a homicide prosecu- 
tion, where witnesses for the state 
had testified as to the bad reputation 
of one of the defendants, and on cross- 
examination had admitted that the 
basis of their estimate of his reputa- 
tion was some trouble he had had, re- 
direct examination by the state, elic- 
iting that the trouble referred to in- 
volved a violation of law, was held 
proper, having been brought on by de- 
fendants’ cross-examination. State v. 
Tiolbrook, 188 P. 947, 192 PB. 640, 193 
P. 434, 98 Or. 43. 


80. Sikes v. State, 111 So. 760, 22 
Ala.App. 38. 


Redirect as to matters brought out 
on cross generally see supra § 854. 


81. Glascoe v. State, 210:S.W. 956, 
85 Tex.Cr, 234., 


q 


é 


He may, however, be asked 
concerning reputation as to a particular trait when 
that is material.77 A question as to whether the peo- 
ple have grounds for their belief as to defendant’s 
character is properly refused.** Where the basis for 
the witness’ opinion has been brought out on cross- 
examination, further particulars of that which form- 
ed the basis may be inquired into on redirect,*® and, 
after specific reports have been developed on eross- 
examination, the witness may bring out all that was 
but the fact that 
defendant has allowed the state to cross-examine as 
to specific instances has been held not to authorize 
him on redirect to go further into such objectionable 
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Redirect examination as to incompe- 
tent matters brought out on cross 
generally see supra § 854. 


82. Fountain v. State, 101 S.H. 294, 
149. (Ga. 50'9) frevy,.98' S:-H. 178) 123 'Gax 
App. 113, and conformed to 101 S.E. 
712, 24 Ga.App. 558]. 


[a] Particular acts and sayings.— 
Where the character of deceased for 
violence was put in issue, and the so- 
licitor general cross-examined a wit- 
ness as to particular acts and sayings 
of deceased, a refusal to permit coun- 
sel for accused to elicit evidence of 
such acts and sayings in their entirety 
was error. Fountain v. State, 101 S.E. 
294, 149 Ga. 519 [rev 98 S.E. 178, 238 
Ga.App. 113, and conformed to 101 
S.B. 712, 24 Ga.App. 558]. 


83. Rodman v. Rodman, 
874, 198 N:€. 137. 


84. Watts v. State, 63 So. 15, 8 Ala. 
App. 115. 


[a] MTlustration.—A statement by 
a witness for the prosecution, on 
cross-examination, that defendant 
was considered a good citizen, but not 
a really good man, did not authorize 
the state on reéxamination to ask if 
the witness had heard that defendant, 
who was prosecuted for the murder 
of his second wife, had killed his first 
wife also. Watts v. State, 63 So. 15, 
8 Ala.App. 115. 


&5. Harvey v. State, 34 S.W. 6238, 
35 Tex.Cr. 545. 


86. Ala. 
444, 11 Ala.App. 15. 


Tll.—Robishaw v. Schiller Piano Co., 
179 Ill.App. 163. 


Mo.—Sager v. Samson Mining Co., 
162 S.W. 762, 178 Mo.App. 503. 


Nev.—Anderson vy. Berrum, 136 P. 
973, 36 Nev. 463. 


N.J.—State v. Kaskevich, 118 A. 701, 
98 N.J.Law 23 [aff 121 A. 927, 98 N.J. 
Law 902]. 


§.C.—State v. Gilbert, 150 S.E. 321, 
153 S.C. 25. 


Tex.—Richardson vy. State, (Cr.) 61 
S.W.(2d) 514; Harvey v. State, 34S. 
W. 628, 35 Tex.Cr. 545. 


“We know of no rule that allows 
the asking of suggestive questions of 
one’s own witness on rebuttal, differ- 
ent from the examination in the first 
instance.”” Robishaw v. Schiller Pi- 
ano Co., 179 Ill.App. 163, 169. 


[a] Question not bad for form.— 
In a prosecution of a bank examiner 
for neglect in examining the books of 
the auditor of accounts, a question to 
a deputy auditor on redirect exami- 
nation as to whether he knew of his 
own knowledge that the total amount 
of orders drawn by the auditor to 
himself exceeded the total amount of 
salary, fees, expenses, traveling ex- 


150 S.B. 


Phillips v. State, 65 So.° 
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particulars,®t although apparently there is author- 
ity to the contrary.*? A state’s witness by whom de- 
fendant seeks to prove character on cross-examina- 
tion may be questioned relative to defendant’s gen- 
eral reputation on redirect,®*? but where the state- 
ment elicited is not unfavorable to the state, the state 
may not go into details.** 


' [§ 867] d. Questions. 
ing of propriety,®® as a general rule a leading ques- 
tion to one’s own witness on redirect examination is 
properly excluded’® and it is erroneously admitted 
where its effect is harmful;*7 but, as in other matters 
in reéxamination,*®® it is within the court’s discretion 
to permit®® or refuse®® the asking of such a ques- 


In the absence of a show- 


penses, ete., for which he had return- 
ed and could return vouchers, was not 
bad for form. State v. Williams, 111 
A. 701, 95 Vt. 423. 


87. Carbone v. Pennsylvania Fire 
Inis// Co.,' 22:2) TLApp.-5605 9 Stare, ry. 
Pierce, 159 N.W. 1050, 178 Iowa 417; 
State v. Young, 108 A. 215, 93 N.J.Law 
396 [rev on other grounds 103 A. 173, 
93 N.J.Law 396]. 


[a] Question held leading.—A 
question by the state of its own wit- 
ness on redirect examination, asking 
if an indictment for a different crime 
against the witness was not jointly 
with the present defendant, and was 
not for the crime of abortion, was 
leading. State v. Young, 108 A. 215, 
93 N.J.Law 396 [rev on other grounds 
103 A. 173, 93 N.J.Law 396]. 


88. Scope and extent as discretion. 
ary see supra § 853. 


89. Zipus v. United Rys. & Elec- 
tric Co. of Baltimore City, 108 A. 884, 
135 Md. 297; Stoner vy. Devilbiss, 16 
A. 440, 79 Md. 144; State v. Merra, 137 
A. 575, 103 N.J.Law 361; Houghton v. 
Baillargeon, (R.I.) 167 A. 115. 


[a] Considerable latitude is nec- 
essarily intrusted to the trial court 
as to what matters are proper for re- 
examination, and its ruling will not 
be reversed for abuse of discretion on 
objection that testimony previously 
given by a witness on former trial 
served the purpose of leading ques- 
tions, where the diScrepancies be- 
tween the witness’ statements on the 
two occasions are so slight and im- 
material that they could not have pro- 
duced an injurious effect on the jury 
warranting reversal. Zipus v. United 
Rys. & Electric Co. of Baltimore City, 
108 A. 884, 135 Md. 297. 


[b] Pointing out inconsistency.— 
A witness who has made inconsistent 
statements on direct and cross-exami- 
nation may be asked on redirect to ex- 
plain, by a leading question pointing 
out the inconsistency, such matter be- 
ing discretionary with the trial court. 
ee v. Devilbiss, 16 A. 440, 79 Mad. 


90. Butkovitch v. Centerville Block 
Coal Co., 177 N.W. 479, 188 Iowa 1176: 
Commonwealth vy. Sacco, 151 N.E. 
839, 255 Mass. 369; Beal v. Nichols, 
2 Gray (Mass.) 262.. 


[a] Witness taking offense.—In a 
mine employee’s action for injuries 
where there was nothing in the exami- 
nation in chief of the mine inspector 
to indicate any antagonism towards 
defendant, but on redirect examina- 
tion he took offense at some of the 
questions propounded and the. at- 
tempts of counsel to require the an- 
swer yes or no, the refusal to let 


|defendant ask leading questions was 


in the discretion of the trial court. 
Butkovitch v. Centerville Block Coal 
Co., 177 N.W. 479, 188 Iowa 1176. 
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tion. Questions which relate to matter which had in 
substance been brought out on cross-examination are 
not improper for being leading,®? but in the reéxam- 
ination of his own witness counsel has no right to re- 
cite his understanding of the evidence given by the 
witness on cross-examination, as preliminary to hay- 
ing the witness explain his testimony.°®? Leading 
questions may properly be allowed if the purpose is 
to explain, develop, or modify new matter brought 
out on cross-examination,®* but this rule does not ap- 
ply where the new matter is properly a part of cross- 
examination so that the witness is to be deemed to 
be continually the witness of the party introducing 
him.®* If the witness is unwilling to testify, lead- 
ing questions may be asked.®° To refresh a witness’ 
memory or recollection it may be permissible to ask 
leading questions,®® and to call his attention to previ- 
ous conversations or statements had with relation to 
the subject of his testimony,®? or to the time and 
place of a conversation;°* but a question as to 
whether a person said a certain thing is properly ex- 
cluded after the witness has testified that he could 
not remember even in substance what the person 
said.°® 


WITNESSES 


An effort to refresh a witness’ recollection ,|, disturbed unless 


[8s 867-868 


which has not been exhausted is improper.t Where 
a witness for the state on eross-examination gives un- 
favorable testimony in the nature of a surprise, the 
state may, on reéxamination, in effect cross-examine 
him as to it even though the incidental effect may 
be impeachment of the witness,? but the state can- 
not do so where the testimony is favorable? It has 
been held not error to elicit with whom a witness had 
a conversation before the witness answered a prior 
question as to whether he had a conversation con- 
cerning a certain matter.* 


% 

[§ 868] 5. Recross-Examination.® Ordinarily a 
party must exhaust his cross-examination of a wit- 
ness when it is entered into,® and recross-examination 
is properly refused where redirectxexamination has 
been confined to the scope of the eross-examination 
and has brought out no new matter,’ particularly 
where the matter sought to be inquired into is not 
disputed. Reeross-examination, generally, is not al- 
lowable as of right,® but the whole matter of permit- 
ting recross-examination, and further questioning 
and particular questions thereon, is in the sound dis- 
eretion of the trial court,!° whose action will not be 
an abuse of discretion is shown.1+ 


.- 


91. Hess v. Com., 5 S.W. 751, 9 Ky. 
L. 590. : 


92. Travelers’ Ins. Co. v. Sheppard, 
19 1S.E. 18) 85: Gas 751. 


93. Eaton v. Locey, 136 P. 534, 22 
Cal.App. 762; Chicago v. Sutton, 136 
Tll.App. 221. 


94. Anderson v. Berrum, 
973, 36 Nev. 463. 


95. Madison y. State, 140 So. 623, 
25 Ala.App. 50. 


[a] Unwillingness shown.—Draw- 
ing from the state’s witness an ad- 
mission of arrest for not attending as 
a witness was held proper to show 
unwillingness so as to permit leading 
questions. Madison y. State, 140 So. 
623, 25 Ala.App. 50. 


86. People v. Converse, 153 P. 734, 
28 Cal.App. 687; Bennett v. State, 181 
SW LOT 78) ex Cre 231, 


[a] For example, where a Sheriff, 
testifying to the bad reputation of de- 
fendant’s house, stated on cross-exam- 
ination that he could not remember 
who complained about it, a question 
on redirect examination as to whether 
certain persons complained was held 
properly permitted to aid his recollec- 
tion. Bennett v. State, 181 S.W. 197, 
78 Tex.Cr. 231. 


97. Tijan v. Illinois Steel Co., 158 
TL App, 30 [aff 95) N.B. 627, 250 Dl. 
554]; Spaulding v. Chicago, ete, R. 
Co., 67 N.W. 227, 98 Iowa 205; Farrell 
v. Boston, 36 N.E. 751, 161 Mass. 106; 
Mulliner v. Shumake, (Tex.Civ.App.) 
55 S.W. 983. 


{a] Transcript of testimony at 
oreliminary hearing.—Where defend- 
ant hired an automobile and then 
struck the driver on the head, robbed 
him, and appropriated the car, and a 
witness who testified to seeing the 
driver on a train after injury, but be- 
fore death, was cross-examined as to 
whether the driver could talk and 
what was said, redirect examination, 
wherein the witness’ memory as to 
conversations with decedent was re- 
freshed by a transcript of his testi- 
mony at the preliminary hearing, was 
held warranted. People v. Wolff, 190 
P. 22, 182 Cal. 728. 


CHa 1) Kee 


[b] Statement to opposite party.— 
It is proper on reéxamination to ask 
a witness whom a party has called 
and who has appeared unfavorable, 
not by way of impeachment but to re- 
fresh memory and awaken conscience, 
as to statements made by him to the 
opposite party. Tijan v. Illinois Steel 
Co., 158 Ill.App..20: [aff 95 N.E. 627, 
250 Ill. 554]. 


98. Gilbert v. Sage, 57 N.Y. 639 [aff 
5 Lans. 287]. 


99. People v. Overacker, 115 P. 756, 
15 Cal.App. 620. 


[a] Illustration.—Accused’s — wit- 
ness having testified that decedent’s 
reputation was bad, and, on cross-ex- 
amination, that he discussed dece- 
dent’s reputation with a particular 
person, but, on redirect, that he could 
not repeat even the substance of what 
that person said, it was not error to 
exclude a question asked by accused, 
“In order to refresh your memory, 
did he say anything about” decedent’s 
“having any trouble with other peo- 
ple?’ People v. Overacker, 115 P. 756, 
15 Cal.App. 620. 


1. Nugent v. Campbell, 167 N.Y.S. 
617,180 App.Div. 257. 


2. Watts v. State, 63 So. 15, 8 Ala. 
App. 115: 


38. Watts v. State, supra. 


4. Commonwealth v. Knight, 
91, 257 Mass. 421. 


5. Recalling for cross-examination 
see supra § 786. 


6. Troup v. State, 49 So. 332, 160 
Ala. 125; State v. Fernandez, 102 So. 
186, 157 La. 149 [cit Cye]. 


7. Faulk v. State, 171 S.E. 570, 47 
Ga.App. 804; State v. Scruggs, 116 So. 
206, 165 La. 842; State v. Turner, 25 
La.Ann. 573; Atlantic, etc., R. Co. v. 
Reiger, 28 S.E. 590, 95 Va. 418. 


8. State v. Fernandez, 102 So. 186, 
157 La. 149. 
9. State v. Fernandez, supra. 


10. U.S.—Niagara Fire Ins. Co. of 
New York, N. Y. v. Raleigh Hardware 
Co., 620R Cd) rT0d: 


Ala.—Central of Georgia Ry. Co. v. 
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Stephenson, 66 So. 495, 189 Ala. 553; 
Epc ney v. State, 49 So. 332, 160 Ala. 
5 


La.—State v. Fernandez, 102 So. 186, 
157 La. 149 [eit Cyeys State>v. Coll 
83 So. 844, 146 La. 597; State v. Haab, 
29 So. 725, 105 La. 230. 


_Mad.—S. J. Van Lill Co. v. Frederick 
ae Packing Co., 141 A. 898, 155 Md. 


Mass.-—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 


Vt.—Thornton’s Ex’rs v. Thornton’s 
Heirs) 39= Van Leos 


Va.—Atlantic, ete., R. Co. v. Reiger, 
28 S.H. 590, 95 Va. 418. 


[a] Interrupting coungel.—It has 
been held not error for the court in its 
discretion, after permitting the re- 
cross-examination to commence, to in- 
terrupt counsel as he was asking a 
question and stop the examination. 
Atlantic, ete., R. Co. v. Reiger, 28 S.E. 
590, 95 Va. 418. ‘ 


Discretion of court in: 
Cross-examination see supra § 826. 


Redirect examination see supra §§ 
851, 853. 


ll. Niagara Fire Ins. Co. of New 
York, N. Y., v. Raleigh Hardware Co., 
62 F.(2d) 705; Houston v. State, 95 
So. 145, 208 Ala. 660; Troup v. State, 
49 So. 332, 160 Ala. 125; State vy. Fer- 
nandez, 102 So. 186, 157 La. 149 [eit 
Cyc]; _S. J. Van Lill Co. v. Frederick 
oy. Packing Co., 141 A. 898, 155 Md. 


[a] No abuse of discretion shown. 
—(1) On recross-examination of a 
witness it was not an abuse of discre- 
tion to refuse to permit defendant’s 
counsel to ask the witness if he was 
telling the truth, or had told the truth 
in certain parts of his testimony, es- 
pecially where he had just stated that 
he was telling the truth. Houston v. 
State, 95 So. 145, 908 Ala. 660. (2) 
Where a buyer of an automobile de- 
fended an action for price by claim 
for breach of warranty, excluding the 
question to him on recross-examina- 
tion, “What will you take for the car 
to-day?” was not an abuse of discre- 
tion although the question may have 


For later cases, developments and changes in the law see Annotations, same title and section number. 


4 _— 


§§ 868-869] 


Recross-examination relative to testimony on redirect 
is proper,!2 and where a subject is opened up on re- 
direct it is proper to allow recross on it;*® if new 
matter has been brought out on redirect, an oppor- 
tunity should be given to the opposite party to inter- 
rogate the witness as to the new matter.'* 


WITNESSES 


Questions 


on the examination in chief should be asked in the 


first cross-examination,!® and are properly refused 
where there is no claim of oversight and no reason 
stated why the matter was not inquired into on the 
eross-examination proper,'® but the court in the ex- 
ercise of its discretion may permit such a question. 
Where a witness is subjected to recross-examination 


been proper. B. F. Roden Grocery Co. 
v. Gipson, 62 So. 388, 9 Ala.App. 164. 


Y%. Butkovitch v. Centerville Block 
Coal Co., 177 N.W. 479, 188 Iowa 1176; 
State v. Taylor, 194 P. 368, 26 N.M. 
429; Harvey v. Brown, 121 S.E. 626, 
187 N.C. 362; Kipros v. Uintah Ry. 
Co.,.1 46 Ps 292,45 Utah 389. 


13. Lunde v. Detroit United Ry., 
143 N.W. 45,177 Mich. 37 


{a] For example, where a woman 
was asked on redirect examination 
whether she had been married to a 
certain man, after testimony concern- 
ing her relations with him had been 
excluded on her cross-examination, it 
is proper on recross-examination to 
show that her marriage with him was 
a common-law marriage. Lunde v. 
Detroit United Ry., 143 N.W. 45, 177 
Mich. 374. 


14. Wood v. McGuire’s 
Gae03; Atlantic; ete: R. 
ger, 28 S.E. 590, 95 Va. 418. 


15. Maryland Wrecking & Equip- 
ment (©o;) iv..-News, Bubs) Co) 29eA. 
836, 148 Md. 560. 


16. Faulk v. State, 171 S.H. 570, 47 
Ga.App. 804; Duffey v. Consol. Block 
Coal Co., 124 N.W. 609, 147 Iowa 225, 
30 L.R.A.N.S. 1067. 


fa] Thus, where defendant testi- 
fied that his wife told him that money 
which she gave him came from his 
stock investments, and he had been 
fully cross-examined thereon, the 
court might in its discretion exclude, 
as coming too late, the question, ask- 
ed him on recross-examination, wheth- 
er he knew now where she claimed to 
have got it. Mechanics’ Bank v. 
Woodward, 47 A. 762, 73 Conn. 470. 


17. Maryland Wrecking & Equip- 
ment Co. v. News Pub. Co., 129 A. 836, 
148 Md. 560. 


[a] MTlustration.—In an action in 
two counts, trover and case, where 
plaintiff claimed the right to remove 
fixtures from a building purchased 
by defendant, the question as_ to 
whether articles in the building were 
loose or attached to the building was 
pertinent and material, and the trial 
court did not abuse its discretion in 
permitting such question to be asked 
on recross-examination, although out 
of order, where it related to the sub- 
ject-matter of the examination in 
chief. Maryland Wrecking & Equip- 
ment Co. v. News Pub. Co., 129 A. 836, 
148 Md. 560. 


18. Ala.—Alabama Steel & Wire 
Co. v. Thompson, 52 So. 75, 166 Ala. 
460. 


Cal.—Kimie v. San Jose-Los Gatos 
perpen R. Co., 104 P. 986, 156 Cal. 
379. 


Children, 17 
Co. Vv. Rei- 


Ind.—Hoover vy. State, 68 N.E. 
161 Ind. 348. 


‘Iowa.—Stutsman v. Sharpless, 101 


591, 


1 27 


N.W. 105, 125 Iowa 335. 


La.—State v. Heidelberg, 45 So. 256, 
120 La. 300; State v. Southern, 19 So. 
668, 48 La.Ann. 628. 


Minn.—Butler v. Bohn, 17 N.W. 862, 
31 Minn. 325. 


Or.—State v. Doris, 94 P. 44, 51 Or. 
136, 16 L.R.A.N.S. 660. 


[a] Subject-matter of conversa- 
tion.—Where, in a-personal injury ac- 
tion, a nurse on direct examination 
testified from memory as to the con- 
dition of plaintiff during the time he 
acted as nurse, and on cross-examina- 
tion stated that he had burned his 
charts, and that he always did so un- 
less the patient wanted them, and 
that, when he left plaintiff’s home, he 
asked plaintiff if he wanted the 
charts, and that plaintiff replied that 
he would not need them, that there 
would be no lawsuit, and on redirect 
examination testified without objec- 
tion to the remainder of the conversa- 
tion between himself and plaintiff, 
saying that plaintiff told him that the 
reason there would be no lawsuit was 
that an officer of one of the defend- 
ants had promised to do the right 
thing, a question on recross-examina- 
tion as to the conversation between 
plaintiff and such officer was improp- 
er, because the subject-matter was 
not covered by anything previously 
testified to. Kimie v. San Jose-lLos 
Gatos Interurban Ry. Co., 104 P. 986. 
U56ACaly sro 


[b] Question refused on redirect. 
—Where, after defendant had offered 
testimony as to his general reputa- 
tion, the state on cross-examination 
elicited facts tending to show that de- 
fendant had had trouble with certain 
persons, and the court then refused 
to permit defendant to show that in 
such troubles he was not the agegres- 
sor, it was error to permit the state 
on recross-examination to show that 
such troubles were brought about by 
defendant. State v. Doris, 94 P. 44, 
51 Or. 1386, 16 L.R.A.N.S. 660. 


[ec] Correction of error.—When a 
witness, after being once examined 
and dismissed, returns to correct an 
error in his testimony, the court may 
in its discretion limit the cross-exam- 
ination strictly to the point correct- 
ed. Thornton’s Ex’rs v. Thornton’s 
Heirs, 39 Vt. 122. 


19. Central of Georgia Ry. Co. v. 
Stephenson, 66 So. 495, 189 Ala. 553; 
People v. Jones, 248 P. 964, 78 Cal. 
App. 554; State v. Fernandez, 102 So. 
186, 157 La. 149; State v. Haslebach- 
er, 266 P. 900, 125 Or. 889. 


20. Cal.—Converse v. Ferguson, 
134.P.:97%; 166 Cal. 1; Souza: ‘vi: Jos= 
eph, 133 P. 981, 22 Cal-App. 179. 


La.—State v. Fernandez, 102 So. 
186, 157 La. 149. 


Md.--—Ottenberg v. Ryan & Riley 
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or recalled for further cross-examination the inquiry 
is properly confined to matters as to which he has 
previously testified on redirect examination. 
proper for the court to exclude questibns as to irrele- 
vant or immaterial matters!® or questions as to mat- 
ters already fully covered.?° 


18 


It is 


‘[§ 869] ©. Privilege of Witness*?1—1. Duty To 
Testify or Answer. 
ifications hereinafter considered,?? a witness in the 
course of his examination must, as a general rule, an- 
swer every question which is pertinent to the is- 
sues;2% he cannot refuse to answer a relevant ques- 


Subject to exceptions and qual- 


Co., 99 A. 984, 130 Md. 38. 


Mo.—State v. Psyscher, 77 S.W. 836, 
179 Mo. 140. 


Mont.—State v. Vettere, 248 P. 179, 
76 Mont. 574. 


Or.—State v. Oden, 138 P. 10838, 69 
Or. 385. 


[a] Objection that witness did not 
understand words of oath although 
he understood that he was taking an 
oath does not justify the repetition of 
questions asked on cross-examination. 
eine v. Vettere, 248 P. 179, 76 Mont. , 
o . 

21. Persons who may be required 
ee appear to testify see supra §§ 12— 


Privileged communications see su- 
pra §§ 497-640. 


22. See infra §§ 870-897. See also 
Patterson v. People, 130 P. 618, 23 
Colo.App. 479 (holding that a voter, 
on the witness stand, cannot be com- 
pelled to testify as to how he voted). 
Testimony in election contests of vot- 
ers as to how they voted see Elections 
§§ 339, 340. 


23. In re Doyle, 42 F.(2d) 686 [rev 
on other grounds 47 F.(2d) 1086]; 
Crosby v. Potts, 69 S.E. 582, 8 Ga.App. 
463; State v. Seymour, 63 P. 1036, 7 
Idaho 548; Ragland v. Wickware, 4 
J.J.Marsh. (Ky.) 530. See cases infra 
notes 24-33. 


[a] “fhe history of testimonial 
compulsion is a rather interesting 
subject. It is to be remembered that 
at early common law, and indeed in 
the English practice of medieval 
times, witnesses, as such, did not ap- 
pear in judicial procedure. In the 
rudimentary trials of those days, 
those who had information, direct or 
indirect, as to matters in dispute 
came to court not as witnesses, but 
as sectors (or suitors), oath-helpers, 
or jurors. Even in later days (as late 
as the seventeenth century) the de- 
fendant in a criminal case was not 
allowed to introduce the testimony of 
witnesses sworn in his behalf. How- 
ever, in the old days of the ordeal, it 
seems that the defendant might plead 
alibi as an exceptio, thus assuming 
the burden of proof; and then might 
bring sectors or oath-helpers to sup- 
port his exceptio. . . By © Stat: 
7 and 8 Wm. III, c. 8, § 7 (1695), the 
defendant in cases of treason and mis- 
prision was allowed compulsory proc- 
ess to obtain witnesses; and by Stat. 
1 Anne, c. 9, § 3 (1703), witnesses 
produced for the accused in cases of 
felony might be sworn. But even 
prior to these dates and prior to Stat. 
5 Eliz., c. 9, § 12 (1562). allowing the 
issuance of subpoenas for witnesses in 
civil cases, the courts of England as 
a part of their inherent powers, were 
accustomed to compel the attendance 
of witnesses on behalf of the crown. 
Prior to the statute of Blizabeth just 
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tion from mere caprice?* or sentiment?® or because 
the disclosure is personally distasteful;?° he may be 


required to disclose the details of 


ness?7 where they concern a third person?® or the 
general public,?® or of his private beliefs,®° as where 


the right to property depends on 


lief ;?1 if he has knowledge of material facts con- 
nected with the commission of a crime, he may be 
compelled to testify thereto, regardless of his person- 
al inclinations,*2 or the injury to him in the estima- 
Except in so far as the con- 
stitution of the state limits the extent to which the 
legislature may exercise its power or protects the 
individual from compulsory compliance with its at- 


tion of his friends.?? 


mentioned, persons who, not being le- 
gally interested in the subject-matter 
of the case, undertook voluntarily to 
appear as witnesses were subject to 
prosecution and punishment for the 
crime of maintenance. Primarily, the 
statute of Elizabeth merely gave a 
way by which witnesses might attend 
upon the court without their being 
rendered liable to the charge of main- 
tenance; but incidentally it aided the 
development of the nascent notion, 
which since then has come into full 
‘recognition by the courts of England 
and of this country, that every man 
owes to his king or his country the 
duty of testifying in court, where he 
has information which can aid in dis- 
closing the truth of any matter under 
jJegal investigation. In 1612 we find 
Sir Francis Bacon declaring in the 
case of Countess of Shrewsbury, 2 
How. St. Tr. 769, 778, ‘You must know 
that all subjects, without distinction 
or degrees, owe to the King tribute 
and service, not only of their deed 
and hand, but of their knowledge and 
discovery.’ In the debate in Parlia- 
ment in 1742 upon the bill to pardon 
in advance those who would incrimin- 
ate themselves in testifying to the 
frauds of the Earl of Oxford, we find 
the following expressions on the sub- 
ject: Duke of Argyle: ‘On the present 
occasion, my lords, I pronounce with 
the utmost confidence, as a maxim of 
undubitable certainty, “that the pub- 
lic has a claim to every man’s evi- 
dence”, and that no man can plead ex- 
emption from this duty to his coun- 
try.’ Lord Chancellor Hardwicke: ‘It 
has, my lords, I own, been asserted by 
the noble duke, that the public has a 
right to every man’s evidence,—a 
maxim which in its proper sense can- 
not be denied. For it is undoubtedly 
true that the public has a right to all 
the assistance of every individual.’ 
See Cobbett Parliamentary Hist., vol 
12 pp 675, 693.”’ Crosby v. Potts, 69 
S.E. 582, 8 Ga.App. 463, 464-466. Au- 
thority to compel attendance general- 
ly see supra §§ 3, 4. Right of accused 
ee a. process see supra §§ 
—11, 


Compelling answers on cross-exam- 
ination see supra § 849. 


24. State v. Hall, 238 N.W. 302, 59 
S.D. 98 (construing Const. art 6 § 9, 
relative to self-incrimination). 


25. Peo. v. Newmark, 144 N.E. 338, 
312 Ill. 625;, Peo. v., Boyle, 144 N-E. 
342, 312 Ill. 586; People v. Spain, 138 
N.E. 614, 307 Ll. 283 (all three con- 
struing Const. art 2 § 10, relative to 
self-incrimination). 


26. Boston & M. R. R. Co. v. State, 
ieee OG nO NO Logo veAC IN. Se 
539, Ann.Cas. 382. 


27.: In re Coburn, 131 P. 352, 165 
Cal. 202; Joslyn v. People, 184 P. 
375, 67 Colo. 297, 7 A.L.R. 339. See 


WITNESSES 


his private busi- 


his religious be- 


stances.*+ 
! 


gees infra this note; and notes 28, 
9: 


Extent of interest in meses 
Ors 


[a] 
tion.—-Teller vy. Tonopah, etc., R. 
INEST a, SOE 


Disclosure of trade secrets see in- 
fra § 897. 


Duty of witness to disclose person- 
al affairs at examination of bankrupt 
see Bankruptcy § 341 note 18 [c]. 


28. Boston, etc., R. Co. v. State, 77 
A, 996, 75 N.H.0543,°81L.RA.N.S. 539, 
Ann.Cas.1912A 382. 


The duty to disclose details of wit- 

nesses’ private business for the bene- 
fit of third persons when required to 
do so “in the administration of justice 
is one devolving upon them as mem- 
bers of a civilized community. Ex- 
|cept for such duty, the promise of 
| protection to each member of the 
community by the twelfth article of 
the bill of rights, and of a certain 
remedy for wrong by-recourse to the 
laws, declared to be the right of each 
subject by the fourteenth article, 
would be of no value. This remedy 
through judicial procedure is part of 
the protection guaranteed to each 
member of the community from the 
community, by the twelfth article, 
and to effect which each member is by 
the same article declared to be bound 
to contribute his share of the expense 
and to yield his personal service when 
necessary. There could be no judicial 
administration of rights without the 
personal service of members of the 
community, and their efforts as such 
officers would be futile if other mem- 
bers of the community possessing 
knowledge of, or other evidence as to, 
the controversy were not obliged to 
yield their services when necessary.” 
Boston & M. R. R. v. State, 77 A. 996, 
tid) ANTE Sis, solos y ou lakycACINi SS: OF 
Ann.Cas.1912A 382. 


29. In re Edge Ho Holding Corpo- 
ration, 176 N.H. 537, 256 N.Y..374. [foll 
In re Toch Realty Co., 177 N.E. 180, 
256 N.Y. 655 and Scheer Realty Co. v. 
Higgins, 178 N.K. 786, 257 N.Y. 541]; 
Application of Gilchrist, 224 N.Y.S. 
210, 180 Mise. 456. 

[a] “There is no privilege of 
silence when reticence, if tolerated, 
would thwart the public good.” In re 


‘| Edge Ho Holding Corporation, 176 N. 


EB)! 537, 539, 256 N-Y.1'374. 


[b] Right to liberty as including 
right to keep secret knowledge of 
one’s Own affairs.—Compelling an- 
swers to questions material to the 
issues is not a violation of the con- 
stitutional safeguard against depriva- 
tion of liberty without due process of 
law. Application of Gilchrist, 224 N. 
Y.S. 210, 180 Misc. 456 (construing N. 
We OOUS Uy elite Lars um ON name OTS by 
Amendm. XIV). Deprivation of liber- 
ty without due process of law gener- 


tempted exercise,?4 every person is subject to the 
power of the legislature to compel him in any judi- 
cial proceeding to give testimony of any fact within 
his knowledge and material to the issue.*> A wit- 
ness is not required to answer a question relating to 
a matter immaterial to the issues,’® irrelevant,®* in- 
volving a collateral matter,?* or a matter beyond the 
jurisdiction of the court.?® Where a witness has tes- 
tified to the facts within his knowledge, he cannot be 
compelled to state what would amount to a mere con- 
clusion or hearsay;*® where a witness is questioned 
as to his intentions, he carmot be compelled in his 
answer to go beyond what is proper under the circum- 


ally see Constitutional Law § 965. 


{[c] Right to pYivacy.—The true 
test is, mot whether the evidence 
sought relates to private matters, but 
whether or not it is material. Ap- 
plication of Gilchrist, 224 N.Y.S. 210, 
130 Mise. 456. Right of privacy gen- 
ay see Right of Privacy 54 C.J. p 


30. See infra text and note 31. 


31. Kisor v. Stancifer, Wright 
(Ohio) 323. 

s2. Ex parte Sales, 
P.(2d) 916. 


33. Gordon v. Tracy, 238 S.W. 
194 Ky. 166. 


34 See constitutional 
and infra §§ 871-876. 


35. Ex parte Tahbel, 
46 Cal.App. 755. 


(Cal.App.) 24 
395, 
provisions; 


189° BP. 804, 


36. Goytan v. Deasy, 259 P. 488, 85 
Cal.App. 4154 (deposition). 

[37a HII ve TU. S52) 6 CrCl. F8e 
Simon’s Case, 4 Pa.Dist. 189. See 


People ex rel. Travis v. Knott, 198 N. 
Y.S.: 142, 204 App.Div..379 (in a John 
Doe proceeding for the alleged viola- 
tion of Pen. L. §§ 1863, 1864, relating 
to fraudulent payment of claims on 
the state, the comptroller of the state 
cannot be compelled to answer ques- 
tions relating to his personal dealings 
and the source of his income, other 
than his salary, for if he is not the 
person charged, these questions are 
not relevant, and if he is the person 
charged, he cannot be compelled to 
testify). ‘ 3 


38. lLafferty’s Est., 4 Pa.Dist. 90. 


39. In re’ Hosford, 190 P. 765, 107 
Kan. 115, 11 A.L.R. 142 (where a juve- 
nile court, under Gen. St. [1915] § 
3065, has committed a child to the 
care of a children’s aid society, a 
court which had previously granted a 
divorce to the parents loses jurisdic- 
tion over its custody, and in a hearing 
upon the application of a parent with 
relation thereto cannot require an of- 


ficer of the society to disclose its 
whereabouts). 
40. Keith v. State, 72 So. 602, 15 


Ala.App. 129 (where a witness stated 
that if deceased threw rocks she did 
not see any thrown, the question was 
answered so far as it was competent 
for her to answer it, and she could not 
be compelled to say whether or not 
rocks were thrown). 


41. Commonwealth y. Klein, 42 Pa. 
Super. 66 (in a prosecution for bdrib- 
ery, where a witness under indictment 
for giving the bribe was asked, for 
the purpose of affecting his credibil- 
ity, whether he expected to be tried 
or to plead and answered that he 
would be guided by the advice of his 
counsel, under the circumstances, this 


ee aS a ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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Illegal answer. 


mony would have that result. 


was as far as he ought to have been 
required to go in revealing what was 
his intention or expectation). 

42, Nye v. Daniels, 53 A. 150, 75 
Wit. 81 (holding that, under Postal L. 
and Reg. (1893) § 462, prohibiting 
postmasters from furnishing informa- 
tion regarding registered mail on 
penalty of removal, a postmaster 
could not be compelled to testify 
whether plaintiff had sent a certain 
registered letter through his office at 
a particular time). 


43° U-S.—In. re: Doyle, 42 ) (2d) 
686 [rev 47 F.(2d) 1086]; Johnson v. 
U. S., 5 F.(2d) 471 [cert den sub nom. 
Bick, a U-S.3646 S.Ct, 101, 269,.0.S: 
574, 70 L.Ed. 419]; Perkins Oil Well 
Cementing Co. v. Owen, 293 EF. 759; 
Wyckoff, Seamans & Benedict v. Wag- 
ner Typewriter Co., 99 F. 158; How- 
ard v. Cobb, 12 F.Cas.No. 6,755, Brun- 
ner Col. Cas. 75, 3 Day (Conn.) 309; 
U. S. v. Burr, 25 F.Cas.No. 14,692e; 
U. S. v. Gooseley, 25 F.Cas.No. 15,230; 
WT Sv. Lynn) 26 BiCas.No, 15,649) 2. 
Cranch CC. 309) 


Ala.—Storey v. State, 49 So. 753, 160 
Ala. 100; Alston vy. State, 20 So. 81, 
109 tAila;. 515 vAlston. vy. Staite, 20 So. 
81, 100 Ala. 51. 


Ark.—State v. Bach Liquor Co., 55 
S.W. 854, 67 Ark. 163; Pleasant v. 
State, 15 Ark. 624. 


Cal.—Rogers v. San Francisco Su- 


per. Ct, 78 P. 344, 145. Cal, 88;. Ex 
yore Tahbel, 189 P. 804, 46 Cal.App. 
ioe 


Conn.—Grannis v. Branden, 5 Day 
260, 5 Am.D. 143. 


Del.—Short v. State, 4 Del. 568. 


D,C.-—Fillipone v. U. S., 55 App.D.C. 
126, 2 F.(2d) 928. 


Ga.—Harrison v. Powers, 76 Ga. 
218; Taylor v. State, 88 S.E. 696, 17 
Ga.App. 787. 


Idaho.—State v. Bond, 86 P. 43, 12 
Idaho 424. 


Ill. People v. Rockola, 178 N.E. 
384, 346 Ill. 27; People v., Nachowicz, 
172 N.B. 812, 340 Ill. 480; People v. 
Boyle, 144 N.E. 342, 312 11]. 586; Man- 
ning v. Mercantile Securities Co., 90 
N.E. 238, 242 Jil. 584, 30 L.R.A.N.S. 
725; Hegers v. Fox, 52 N.H..269, 177 
Tll. 185; Mackin v. People, 3 N.H. 222, 
115 Ill. 312, 56 Am.R. 167. 


Ind.—Baehner v. State, 58 N.H. 
25 Ind.App. 597. 


Iowa.—Finn v. Winneshiek Dist. 
Ct., 123 N.W. 1066, 145 Iowa 157; State 
v. Height, 91 N.W. 935, 117 Iowa 650, 
59 L.R.A. 487, 94 Am.S.R. 323; State 
v. Abley, 80 N.W. 225, 109 Iowa 61, 77 
Am.S.R.. 520, 46 L.R.A. 862; Printz v. 
Cheeney, 11 Iowa 469; Richman v. 
State, 2 Greene 532. 

Ky.—Howard v. Com., 80 S.W. 211, 


81. S.W. 704, 118 Ky. 1, 25 Ky.L. 2213, 
26 Ky.L. 363 [aff 26 S.Ct. 189, 200 U. 


741, 


; 


: 


Where a witness is prohibited 
by law from furnishing certain information, he can- 
not be compelled to do so by his answer. 


[§ 870] 2. Self-Incrimination*—a. In General 
Asa broad general rule a witness cannot be compelled 
against his will to give evidence which incriminates 
himself#? and has the privilege of refusing to an- 
swer** or of refusing to testify*® where his testi- 
This rule has existed 
from an early date in the English common law*® al- 
though its origin has been said to be 
to be founded on no statute and no judicial decision 


WITNESSES 


obscure** and 


S. 164, 50 LiEd. 421]; Rutherford v. 


Com., 2 Mete. 387. 


La.—Hart v. Picou, 
La. 1017. 


Mass.—Commonwealth v. Vona, 146 
N.E. 20, 250 Mass. 509; Com. v. Trider, 
9 N.E. 510, 148 Mass. 180. 


Minn.—State v. Bilansky, 
246. 


Miss.—Holman vy. State, 16 So. 294, 
72 Miss. 108. 


Mo.—State v. Faulkner, 75 S.W. 
116, 175 Mo. 546; State v. Talbott, 73 
Mo. 347; State v. Marshall, 36 Mo. 
400; Matter of Green, 86 Mo.App. 216. 


N.H.—Coburn v. Odell, 30 N.H. 540; 
Amherst v. Hollis, 9 N.H. 107; State 
Va, Ke SEIN ede Oe. 


N.J.—-Fries v. Brugler, 12 N.J.Law 
UD. 21 MAID 1152s 


N.Y.—Kellogg v. Sowerby, 66 N.Y. 
S. 542, 32 Mise. 327 [aff 100 N.Y.S. 
1122355 114 App. Div. 916, rey $3 N.H. 
47, 190 N.Y. 270]; People v. Seaman, 
29 N:Y.S. 329, 8 Misc. 152; Wheeler 
v. Dixon, 14 How.Pr. 151; People v. 
Matther, 4 Wend. 229, 21 Am.D. 122; 
Youngs v. Youngs, 5 Redf.Surr. 505. 


Ohio.—State v. Murray, 92 N.E. 467, 
82 Ohio St. 305. 


Pa.—Com. wv. Bucher, 23 | Pa.Dist. 
103; Com. v. Reed, 5. Pa.Dist. 57. 


Tex.—Jenkins v. Vaughn, (Civ. 
App.) 60 S.W.(2d) 532 McClure v. 
State, 251 SOW. 1.099; 950 Tex.Cr.. 53); 
Fridge vy. State, 233 S.W. 979, 90 Tex. 
Cr. 75; Pinckard v. State, 138. Sw. 
601, 62 Tex.Cr. 602. 


Vt.—Chamberlain v. Willson, 12 Vt. 
491, 36 Am.D. 356. 


Va.—Lilly v. Com., 66 S.E. 225, 110 
Va. 900; Edmonston v. Common- 
wealth, 66 S.H. 224, 110 Va. 897; Lang- 
horne v. Com., 76 Va. 1012. 


Wis.—Emery v. State, 78 N.W. 145, 
ee Wis. 627. 


yo.— Miskimins v. Shaver, 
a 8 Wyo. 392, 49 L.R.A. 831. 


Ont.—Hall v. Gowanlock, 12 Ont.Pr, 
604. 


Que.—Langlois v. Valin, 6 Que.L. 
249; St. Arnaud v. Barrette, 4 Que.Pr. 
102; In’re Beaudry, 21 L.C.Jur. 196: 


44. Privilege of witness generally 
see infra §§ 877-888. 

45. Privilege of accused see infra 
§ 888. 

46. 


86 So. 479, 147 


3 Minn. 


58 P. 


Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.HWd. 824; Ex parte 
Tahbel, 189 P. 804, 46 Cal.App. 755; 
State v. Height, 91 N.W. 935, 117 Iowa 
650, 59 L.R.A. 4387,, 94 Am.S.R. 323; 
Ex p. Wilson, 47 S.W. 996, 39 Tex.Cr. 
630. 


47. State v. Height, 91 N.W. 9385, 
117 Iowa 650, 59 L,R.A. 487, 94 Am.S. 


*By REUBEN B. MAGNUSON (§§ 870-876). 
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but on a general and silent acquiescence of the courts 
in a popular demand.*® It was, however, so well es- 
tablished that. upon the separation of the colonies 
and the establishment of the United States it was 
universally recognized therein as a part of the funda- 
mental law*® and secured by the guaranty of the 
federal constitution and of the constitutions in near- 
ly all of the American commonwealths®® and has been 
said to distinguish the common law from all other 
systems of jurisprudence.®? 
exemption from compulsory self-inerimination is not 
such a natural right that it cannot be taken away or 


On the other hand, the 


R. 323. 


48. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 824. 


[a] Reason for adoption.—‘‘The 
maxim Nemo tenetur seipsum ac- 
cusare had its origin in a _ protest 
against the inquisitorial and mani- 
festly unjust methods of interrogat- 
ing accused persons, which has long 
obtained in the continental system, 
aad, until the expulsion of the Stuarts 
from the British throne in 1688, and 
the erection of additional barriers for 
the protection of the people against 
the exercise of arbitrary power, was 
not uncommon even in England. 
While the admissions or confessions 
of the prisoner, when voluntarily and 
freely made, have always ranked high 
in the scale of incriminating evidence, 
if an accused person be asked to ex- 
plain his apparent connection with 
a crime under investigation, the ease 
with which the questions put to him 
may assume An inquisitorial char- 
acter, the temptation to press the wit- 
ness unduly, to browbeat him if he 
be timid or reluctant, to push him into 
a corner, and to entrap him into fatal 
contradictions, which is so painfully 
evident ‘in many of the earlier state 
trials, notably in those of Sir Nicholas 
Throckmorton, and Udal, the Puritan 
minister, made the sys tem so odious 
as to give rise to a demand for its to- 
tal abolition.” Brown v. Walker, 16 
S.Ct. 644, 161 U.S. 591, 596, 40 L.Ha. 
824 [quot State v. Height, 91 N.Ww-. 
935, 117 Iowa 650, 658, 59 L.R.A. 487, 
94 Am.S.R. 323]. 


49. Brown v. Walker, 16 S.Ct. 644, 
161 U.S: 591, 40))}Likd: 8243. hx, p- 
Cohen, 38 P. 364, 104 Cal. 524, 43 Am. 
S.R. 127, 26 L.R.A. 423; Underwood 
y. State, 78 S.H..1103, 13 Ga.App. 2063 
Cullen v. Com., 24 Gratt. (65 Va.) 
624. 


50. State v. Height, 91 N.W. 935, 
117 Iowa 650, 59 L.R.A. 437, 94 Am. 
S.R:.° 323; Ex p. Wilson, 47 SW. 996, 
39 Tex.Cr. 630. 


[a] Constitutional guaranty against 
self-incrimination gives the citizen 
protection as proad. as that afforded 
by the common-law principle from 
which it is derived. Calhoun y. State, 


|87 S.H. 893, 144 Ga. 679 [answers to 
| certified 


questions conformed to 
Smith y. State, 88 S.H. 42, 17 Ga.App. 
693, and Calhoun v. State, 88 S.E. 586, 
17 Ga.App. 705]. 


[b] In New Jersey, where there 
is no constitutional guaranty of the 
privilege, the rule as at common law 
is in effect. State v. Miller, 60 A. 
202, 71 N.J.Law 527; State v. Zdano- 
wicz, 55 A. 748, 69 N.J.Law 619. 


Constitutional and igs apes guar- 
anties see infra § 871 


51. Twining v. New Jersey, 29 S. 
Eni 14, 211 U.S. 78, 53 L.Ed. 97: [aft 
4 A. 1073, 1135, 73 N.J.Law 683]. 
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abridged by state constitutions.52 The privilege 
against self-incrimination may not be violated be- 
cause it is a restraint or inconvenience®*’ or because 
of public interest in,®* and the promotion of the pub- 
lie weal by,®°® the disclosure of wrongdoing. How- 
ever, the witness may not claim this privilege from 
mere caprice,°* nor may the claim be made contuma- 
ciously,®* or in bad faith.°§ 


Effect of statutes as to competency. A statute 
rendering a person a competent witness does not de- 
prive him of his privilege against self-inerimina- 
tion.®° 


[§ 871] b. Constitutional and Statutory Provi- 
sions*°—(1) In General. The Fifth Amendment to 
the federal constitution provides that no person shall 
be compelled in any criminal case to be a witness 
against himself,®! and provisions to the same effect 
are to be found in substantially all of the state con- 
stitutions.®°? In the absence from a state constitu- 
tion of a provision similar to that of the Fifth 
Amendment to the federal constitution it has been 
held that the privilege against self-incrimination is 
secured by the provision of such a constitution 
against deprivation of life, liberty, or property witht 
out due process of law,®* although the United States 
supreme court has held that the exemption from self- 
incrimination is not of such nature that it must be 


52. Commonwealth v. Cameron, 79 
A. 169, 229 Pa. 592; Com. v. Cameron, 


WITNESSES 


and the nature of the question, 
court can definitely determine that 
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included in the conception of due process.*4 


Puerto Rico. The Fifth Amendment to the feder- 
al constitution is, under the organic act, made appli- 
cable to Puerto Rico.®® 


[§ 872] (2) Restriction of Powers of States by 
Federal Constitution.°® The privilege against self- 
incrimination is not a right guaranteed by the feder- 
al constitution which a state cannot take away or 
abridge.®* The provision of the Fifth Amendment 
that no person shall be compelled in any criminal 
case to’ be a witness against himself is a restriction 
on the power of the federal government and is with- 


out application to the states;°* hence it is without 


application to a criminal prosecution®® or other pro- 
ceeding*® in a state court. Further, it has been held 
that the exemption from self-inecrimination is not one 
of the privileges and immunities of citizens of the 
United States which the Fourteenth Amendment to 
the federal constitution forbids the states to 
abridge,’+ and also it is not such a right as that a 
denial of it would be a denial of due process of law 
within the meaning of the same amendment.?? 


[§ 873] (38) Construction.*? Constitutional pro- 
visions prohibiting the compelling of testimony of a 
self-ineriminating kind from a party or witness are to 
be liberally construed*‘ in favor of the rights of the 


the; 207 Ala. 179, 18 Ala.App. 376, 24 A.L. 


18 Pa.Dist. 753, 36 Pa.Co. 161. 


53. Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244. 

[a] Difficulty of ascertaining tax 
violation.—The fact that, without the 
right of search and inspection of the 
books of stockbrokers, it will be dif- 
ficult to discover and punish viola- 
tions of the acts taxing stock sales, 
does not render an act authorizing the 
inspection of such books for the pur- 
pose of discovering defaults in pay- 
ments of taxes valid, where the act is 
plainly violative of the right of in- 
dividual immunity from being com- 
pelled to give incriminating testimony 
against one’s self. People ex rel. Fer- 
guson v. Reardon, 109 N.Y.S. 504, 124 
App.Div. 818 faff 90 N.H. 829. 197 N. 
W,(236,.2% TRAN. S, 141, 134 Am.S.R. 
871]. 


54. Doyle v. Hofstader, 
489, 257 N.Y. 244. 


55. Doyle v. Hofstader, supra. 


56. State v. Hall, 238 N.W. 302, 59 
S.D. 98. 

57. Overman v. State, 143 N.E. 604, 
194 Ind. 483; In re Levy, 174 N.E. 461. 
255 N.Y. 223; People v. Forbes, 38 
N.E. 303, 143 N.Y. 219. 


[a] Witness may not arbitrarily 
refuse to answer a question on the 
ground that the answer might in- 
criminate him when the court can de- 
termine that no direct answer could 
incriminate him. Ex parte Crow, 14 
P.(2d) 918, 126 Cal.App. 617. 


[b] Arbitrary refusal to produce 
books and papers, on the ground that 
they would tend to incriminate, stand- 
ing alone, is insufficient to warrant 
denial of a motion to compel their 
production. Internal Revenue Agent 
v. Sullivan, 287 F. 138. 


58. Ex p. Irvine, 74 F. 954. 


{a] Inquiry into motives of wit- 
ness.—(1) Where, from the evidence 


—— — 


177 N.E. 


the question, if answered in a particu- 
lar way, will form a link in the chain 
of evidence to establish the commis- 
sion of a crime by the witness, the 
court cannot inquire whether the wit- 
ness claimed his privilege in good 
faith or otherwise. U.S. v. Herron, 
24 F.(2d) 122. (2) It is only where 
the criminating effect of the question 
is doubtful that the witness’ motive 
may be considered, for in such case 
his bad faith would tend to show that 
his answer would not subject him to 
any danger. Ex p. Irvine, 74 F. 954. 
(3) The good faith of a refusal to an- 
swer questions because witness fears 
answers would tend to incriminate 
him may properly be inquired into. 
Sovereign Camp, W. O. W. v. Bailey, 
(Tex.Civ.App.) 234 S.W. 412 [error re- 
fused]. 

59. Anable v. Anable, 
(N.Y.) 92. 

60. Who may claim privilege see 
infra §§ 902-906. 

61. Const. Amendm. V. 

62. See constitutional provisions. 

63. State v. Height, 91 N.W. 935, 
117 Iowa 650, 59 L.R.A. 437, 94 Am. 
rive oo 

64. Twining v. New Jersey, 29 S.Ct. 
Tae la Wiis.) Les o Lastude ot evthe Ga AG 
1073, 73 N.J.Law 683]. 


65. U.S. v. Cerecedo, 6 Porto Rico 
Fed. 607; In re Decker, 1 Porto Rico 
Fed. 381. 


66. Federal bill of rights generally 
see Constitutional Law §§ 163-165. 


24 How.Pr. 


67. Commonwealth v. Cameron, 79 
A, 169, 229 Pa. 592. 


63. U.S.—Ensign  v. Common- 
wealth of Pennsylvania, 33 S.Ct. 321, 
227 U.S..592, 57 Led 658 aff 77 A. 
tes 228 Pa. 400 (aff 40 Pa.Super. 157, 
163) ]. 


Ala.—Banks v. State, 93 So. 293, 


R. 1559 [cert den 93 So. 472, 207 Ala. 
503]. 


Cal.—People v. Botkin, 98 P. 861, 
9 CakApp: (244: 


Ga.—Wilburn v. State, 81 S.E. 444, 
141 Ga. 510; Perdue W State, 67 S.E- 
810, 134 Ga. 300. 

N.C.—In re Briggs, 
N.C. 118. 5 

69. Ensign v. Commonwealth of 
Pennsylvania, 33 S.Ct. 321, 227 U.S. 
592, 57 L.Wd. 658 [aff T7—A. 657, 228 
Pa. 400 (aff 40 Pa.Super. 157, 163)]; 
Davison v. Guthrie, 172 N.W. 292, 186 
Iowa 211; State v. Lloyd, 139 N.W. 
514, 152 Wis. 24, Ann.Cas.1914C 415, 


70. People v. Danziger, 213 N.W. 
448, 238 Mich. 39, 62 A.L.R. 136. 


71. Twining v. New Jersey, 29 S. 


47 S.E. 403, 135 


Cini ld Uns. a7 Sie Domed ano Tee Dane 
64 A. 1073, 1135, 73 N.J.Law 683]; 


Banks v. State, 93 So. 293, 207 Ala. 
179, 18 Ala.App. 376, 24 A.L.R. 1359 
[cert den 93-So. 472, 207 Ala. 503]; 
People v. Wyatt, 8 N.Y.S. 198, 39 Misc. 
456,017 NeY.Cr., 166... [rev. on -other 
grounds 80 N.Y.S. 816, 81 App.Div. 51 
(aff 68 N.E. 353, 176 N.Y. 253)]; State 
v. Atkinson, 18 S.E. 1021, 40 S.c. 363, 
42 Am.S.R. 877. 


72. Twining v.. New Jersey, 29 S. 
Cty _ 14 2d US. Sr bo) clasts | O7) siente 
64 A. 1073, 1135, 73 N.J.Law 683]. 


73. Construction of statutes in fa- 
vor of validity see infra § 876. 


Se People v. Newmark, 144 N.E. 
33 3, 812 Ill. 625; People v. Spain, 138 
. 614, 307 Ill. 283; People v. Danzi- 
213 N.W. 448, 238 Mich. 39, 52 A. 
. 186; People v. Forbes, 38 N.E. 
, 143 N.Y. 219; People v. Hackley, 
24 N.Y. 74, 24 How*Pr. 369, 372 [aft 
12 Abb.Pr. 150, 21 How.Pr. 54]. 


“There is great force in the argu- 
ment that constitutional provisions 
devised against governmental oppres- 
sions, and especially against such as 
may be exercised under pretence of ju- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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individual*® and to prevent encroachment on the 
rights secured,‘® and although the guaranty is re- 
stricted in its terms’? and notwithstanding they are 
differently worded should have, so far as possible,*® 
and have been given,’® the same interpretation. 
like principle of liberal construction applies to a stat- 
ute incorporating provisions as to the privilege 
against self-incrimination into a code of procedure.*°® 


[§ 874] (4) Proceedings to Which Applicable. 
constitutional provision 1s 
worded simply that no person “shall be compelled in 
any criminal case to be a witness against himself,” 
the privilege of refusing to answer extends to all 


Notwithstanding the 


dicial power, ought to be construed 
with the utmost liberality, and to be 
extended so as to accomplish the full 
object which the author apparently 
had in view, so far as it can be done 
consistently with any fair interpre- 
tation of the language employed.” 
People v. Hackley, supra. 


75. Underwood v. State, 78 S.E. 
1103, 13 Ga.App. 206; Ward v. State, 
228 P. 498, 27 OKI.Cr. 362. 


7G.n8 GOWLER, Veo Wiel (Sire tds Cus ZO, 
255 U.S. 298, 65 L.Ed. 647; Ward v. 
State, 228 P. 498, 27 Okl.Cr. 362. 


“Wi. State ve Height, 91-2N.W. 1935, 
117 Iowa 650, 59 L.R.A. 437, 94 Am. 
S.R. 323. 


78. Counselman v. Hitchcock, 12 S. 
Gusi95, 14290.S5 547, 85 hd. 1110. 


79. Beltran v. Samson, 53 Philip- 
pine 570; State v. Smith, 228 N.W. 
240, 245, 56 S.D. 238. 


“Tt seems universally agreed that 
the particular constitutional phrasing 
should neither enlarge nor narrow the 
scope of the privilege as accepted, un- 
derstood, and judicially developed at 
the common law.” State v. Smith, su- 
pra. 

80. People v. Forbes, 38 N.E. 303, 
143 N.Y. 219. 


81. Cal.—Ex parte Tahbel, 189 P. 
804, 46 Cal.App. 755. 


Ill.—Kanter v. Clerk Cook County 
Cir.Ct., 108 Ill.App. 287. 


N.Y.—People v. Cummins, 138 N.Y. 
S. 517, 1538 App.Div. 93, 28 N.Y.Cr. 380 
[Laff 103 N.E. 169, 209 N.Y. 283]; Peo- 
ple v. Reardon, 109 N.Y.S. 504, 124 
App.Div. 818 [aff 90 N.E. 829, 197 N. 
Y. 236, 134 Am.S.R. 871, 27 L.R.A.N. 
S. 141]; Kellogg v. Sowerby, 66 N.Y. 
S...942, 32 Mise: 327. faif.100, N:yY.S. 
1123, 114 App.Div. 916 (rev on other 
grounds 83 N.E. 47, 190 N.Y. 370)]. 


Tex.—Sovereign Camp of Woodmen 
of the World v. Bailey, (Tex.Civ. App.) 
183 S.W. 107 [rev on other grounds 
(Commn.App.) 222 S.W. 550]. 


Va.—Cullen v. Com., 24 Gratt. (65 
Va.) 624. 


82. U.S.—Counselman y. _ Hitch- 
COC sii Cl. LID Lee Was. BAT, oD- La 
Ed. 1110 [rev 44 F. 268]. 


Conn.—McCarthy v. Clancy, 148 A. 
551, 110 Conn. 482. 


Kan.—State v. Harris, 
103 Kan. 347. 


Mass.—In re Emery, 107 Mass. 172, 
9 Am.R. 22 [aff 12 S.Ct. 206, 142 U.S. 
685, 35 L.Ed. 111014: 

N.Y.—Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244; Hirshfield v. Hen- 
ley, 127 N.E. 252, 228 N.Y. 346; Peo- 
ple v. Riley, 222 N.Y.S. 228, 232, 129 
Mise. 373. 


“The constitutional provision that 
[70 C. J.—46] 
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The phrase 
A 


a person shall not be compelled to be 
a witness against himself is as broad 
as the mischief against which it seeks 
to guard. The meaning of the consti- 
tutional provision is not merely that 
a person shall not be compelled to be 
a witness against himself in a crim- 
inal prosecution against himself, but 
its object is to insure that a person 
shall not be compelled, when acting 
as a witness in any investigation, to 
give testimony which may tend to 
show that he himself has committed 
a crime.’ People v. Riley, supra. 


[a] Tllustration.—While the re- 
moval of a borough president in the 
city of New York is an executive act, 
such attribute does not extend to the 
investigation itself, at least in so far 
as to strip from the courts the power 
to protect witnesses against an inva- 
sion of their constitutional privileges 
affecting their liberties, whether the 
investigation be by the governor him- 
self, or by his commissioner of in- 
vestigation. In re Phillips, 127 N.Y.S. 
1048, .70) Mise. 8, 25 N.Y.Cr. 244. {rev 
on other grounds 128 N.Y.S. 482, 143 
App.Div. 522]. 


83. People v. Reardon, 109 N.Y.S. 
504, 124 App.Div. 818 [aff 90 N.B. 829, 
197 Ni. M..236) 1384 Am. Sty Oily 2.7 Lar. 
A.N.S. 141]? 


84. People v. Reardon, supra. 


85. People v. Rosenheimer, 128 N. 
W.S5 1093570) Miser433; 25 NY. Cr.*368 
[aff 130 N.Y.S. 544, 146 App.Div. 875 
(rev on other grounds 102 N.E. 530, 
209 N.Y. 115, 46 L.R.A.N.S. 977, Ann. 
Cas.1915A 161)]. 


86. People v. Rosenheimer, supra. 
87. People v. Rosenheimer, supra. 


&8. People v. Rosenheimer, supra; 
Kellogg v. Sowerby, 66. N.Y.S. 542, 32 
Misc. 327 [aff 100 N.Y.S. 1123, 114 App. 
Div. 916 (rev on other grounds 83 N. 
a7 nO OimIN LY 23.70) 


89. People v. Reardon, 109 N.Y.S. 
504, 124 App.Div. 818 [aff 90 N.E. 829, 
197 Ney¥.0236, 134 Am-Sion. Sid, 20> lak 
A.N.S. 141]; People v. Rosenheimer, 
128 N.Y.S. 1098, 70 Misc. 483, 25 N.Y. 
Cr. 368 [aff 130 N.Y.S. 544, 146 App. 
Div. 875 (rev on other grounds 102 N. 
Fie 580, 209 NeY.7 1159046, L: ReA-N:S. 
IT, PANN Cas! 191 5A™ 16) I: 


90. Ex parte Frenkel, 85 So. 878, 
17 Ala. App. 563; Wilkins v. Malone, 14 
Ind. 153; Sovereign Camp of Wood- 
men of the World v. Bailey, (Tex.Civ. 
App.) 183 S.W. 107 [rev on other 
grounds (Commn.App.) 222 S.W. 550]; 


Karel v. Conlan, 144 N.W. 266, 155 
Wis. 221, 49 L.R.A.N.S. 826. 
91. McCarthy v. Arndstein, 45 S. 


Ct. 16, 266 U.S. 34, 69 L.Ed. 158 [aff 
Adela Dos uc. U.S. 00D) 04 sledud. 
1023]; Overman v. State, 143 N.E. 604, 
194 Ind. 483; Kellogg v. Sowerby, 
66 N.Y.S. 542, 32 Misc. 327 [aff 100 
N.Y.S. 1123, 114 App.Div. 916 (rev on 
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proceedings sanctioned by law®! and to any investi- 
eation,®? ex parte or otherwise,** litigious or not.54 
‘“n any criminal case,” 
been judicially applied to proceedings under the ex- 
ecutive, legislative, or judicial powers of govern- 
ment®® directed against the person invoking the pro- 
vision,®* or against cooffenders with such person,®* 
or against unrelated third parties,** and to such as 
are preliminary, collateral, or independent.®® 
has been held that the privilege may be claimed in 
civil actions®® and proceedings,?+ 
with reference to an answer in chancery,?” a pro- 
ceeding for discovery,®* or for examination before 


as so used, has 


So it 


as, for example, 
Nave 


other grounds 83 N.E. 47, 190 


370)]; Karel v. Conlan, 144 N.W. 266, 
155 Wis. 221, 49 L.R.A.N.S. 826. 
92. People v. Danziger, 213 N.W. 


448, 238 Mich. 39, 52 A.L.R. 136. 


93. U.S—U. S. v. National Lead 
Co., 75 F. 94; Ocean Ins. Co. v. Fields, 
18 F.Cas.No. 10,406, 2 Story 59; Stew- 
art v. Dresha, 23 F.Cas.No. 13,424, 4 
McLean 563. 


Ala.—Sloss-Sheffield Steel, ete., Co. 
v. Maryland Casualty Co., 52 So. 751, 
167 Ala. 557. 


Conn.—Skinner v. Judson, 8 Conn. 
533; Northrop v. Hatch, 6 Conn. 363; 
Butler ‘v. Catling, 1 Root 310. 


Ga.—Thornton v. Adkins, 
464; Higdon v. Heard, 14 
Marshall v. Riley, 7 Ga. 367. 


Ill.—Robson y. Doyle, 61 N.E. 435, 
ie Ill. 566; Hayes v. Caldwell, 10 Ill. 


See ee v. Everheart, 4 T.B.Mon. 


Md.—Broadbent v. State, 7 Md. 416; 
Wolf v. Wolf, 2 Harr.&G. 388; Salmon 
v. Clagett, 3 Bland 125. 


Mass.—Adams vy. Porter, 
170. 


Mich.—In re Moser, 101 N.W. 588, 
138 Mich. 302. 


Minn.—Hawley v. Wallace, 163 N. 
W. 127, 130, 187 Minn. 183 [eit Cyc]. 


N.H.—Bay ES Iron Co. v. Good- 
all) oN. Ef 


N.J.—Fairchild v. Fairchild, 11 A. 
426, 43 N.J.Eq. 473; Black v. Black, 
26 N.J.Eq. 431; Marsh v. Marsh, 16 
N.J.Eq. 391, 84 Am.D. 164; Bailey v. 
Stiles, 3 N.J.Eq. 245. 


N.Y.—In re Lowe’s Estate, 265 N.Y. 
S. 420, 148 Mise. 107; Kellogg v. Sow- 
erby, 66 N.Y.S. 542, 32 Misc. 327 [aff 
100 N.Y.S. 11238, 114 App.Div. 916 (rev 
on other grounds 83 N.I. 47, 190 N.Y. 
370)]; People v. Mather, 4 Wend. 
230, 21 Am.D. 122; Union Bank v. 
Barker, 3 Barb.Ch. 358; Deas v. Har- 
vie, 2 Barb.Ch. 448; Taylor v. Bruen, 
2 Barb.Ch. 301; Marsh v. Davison, 9 
Paige 580; Leggett v. Postley, 2 Paige 
599; New York M. E.” Chureh” iW. 
Jaques, 1 Johns.Ch. 65; Conant v. Del- 
afield, 3 Edw. 201. 


fee Patterson v. Patterson, 2 N.C. 
Ohio.—Kibby v. Kibby, Wright 607. 


Pa.—Sheipp Manufacturing Co. v. 
ee es 17 Pa.Dist. 749, 35 Pa.Co., 


S.C.—State v. Edwards, 
13, 10 Am.D.-557. 


19 Ga. 
Ga. 255; 


PCush: 


PL S260; 


Tenn.—Shea vy. Knoxville, ete, R. 
Co., 6 Baxt. 277; Douglass v. Wood, 
1 Swan 393. 


Va.—Northwestern Bank v. Nelson, 


722 [170 C5] - 


trial,®* to interrogations of a party in equity before 
trial,°® to the examination of a bankrupt,®® or an in- 
solvent®* or judgment®® debtor, to the examination 
of a trustee in bankruptcy before a referee,®® to pro- 
ceedings to take a deposition,! to investigations be- 
legislative committees,? 
service commissions,* ‘and to proceedings to enforce 


fore grand juries,? 


forfeitures.® 


[§ 875] (5) Persons to Whom Applicable. 
constitutional privilege against self-inerimination is 
available to ordinary witnesses as well as to parties 


1 Gratt. (42 Va.) 108. 


W.Va.—Thompson vy. Whitaker Iron 
Co., 23 S.E. 795, 41 W.Va. 574. 


Wis.—Karel v. Conlan, 144 N.W. 
266, 155 Wis. 221, 49 L.R.A.N.S. 826. 


Eng.—Redfern v. Redfern, [1891] P. 
139; Harvey v. Lovekin, 10 P.D. 122; 
Buston v. Smith, 9 P.D. 57; Selby v. 
Crew, 2 Anstr. 504, 145 Reprint 949; 
Oliver v. Haywood, 1 Anstr. 82, 145 
Reprint 806; Harrison v. Southcote, 
1 Atk. 528, 26 Reprint 333; Wallis v. 
Portland, 8 Bro.P.C. 161, 3 Reprint 588, 
3 Ves.Jr. 494, 30 Reprint 1123; Cart- 
wright v. Green, 2 Leach C.C. 952, 
168 Reprint 574, 8 Ves.Jr. 405, 32 Re- 
print 412; Alabaster v. Harness, 70 
L.T.Rep. N. S. 375; Thorpe v. McCaul- 
ey, 5 Madd. 218, 56 Reprint 877; Sarp 
v. Carter; 3 PswWms., 375; 24 Reprint 
1108; Firebrass’ Case, 2 Salk. DD. Oy aL 
Reprint 465; Fleming v. St. John, 2 
Sim. 181, 2 Hng.Ch. 181, 57 Reprint 
757; Whitaker v. Izod, 2 Taunt. 115, 
127 Reprint 1020; Bird v. Hardwicke, 
1 Vern.Ch. 109, 23 Reprint 349; Ex p. 
Symes, 11 Ves.Jr. 521, 32 Reprint 1191. 


Ont.—Hopkins v. Smith, 1 Ont.L. 
659; Re Isler, 9 Ont.W.N. 18. But see 
McLeod v. Crawford, 11 Ont.W.R. 101, 
133 (where it was held that a refusal 
to make discovery on the ground that 
the facts sought to be discovered 
could be used against the party ina 
criminal prosecution was not justi- 
fied where the criminal charge would 
have to be supported by other evi- 
dence). 


[a] Where bill is not demurrable 
because it does not charge defendant 
with anything which on its face im- 
putes criminal misconduct to him, an 
answer that the circumstances of the 
acts charged are such as to amount to 
a crime is sufficient to protect defend- 
ant from further answering. North- 
western Bank v. Nelson, 1 Gratt. (42 
Va.) 108. 


94. Baar.v. U. S. Fidelity & Guar- 
anty Co., 201 N.Y.S. 391, 206 App.Div. 
412; People’s Coat, Apron & ‘Towel 
Supply \Co. Vv. bight, 153 NYS) 330) 
168 App.Div. 142; Andrews v. Prince, 
STIL ECNeaY. «210554400, FLOW. ET. 0 25.0)3 
American Blue Stone Co. v. Cohn Cut 
Stoner .co,, L6doIN ws, -067,..9 0. Muse, 
428 [aff 164 N.Y.S. 1085]; Walker v. 
Dunlevey, 4 N.Y.Civ.Proc. 38. 


95. Perkins Oil Well Cementing Co. 
v. Owen, 293 F. 759. 


96. McCarthy v. Arndstein, 45 §S. 
Ct, 16, 2660 Urs: 34.) 09 wand). 158 (aff 


43 S.Ct. 562, 262 U.S. 355, 67 L.Ed. 
1023]. 

97. Exp. Clarke, 37 P. 230, 103 Cal. 
352. 


98, State ex rel. Strodtman v. Haid, 
80 S.W.(2d) 466, 325 Mo. 1137 [den 
quashal of op sub nom. Kx parte Mey- 
er, (App.) 18 S.W.(2d) 560]. 

99. Inre Smith, 112 F. 509. 


“1. Goytan v. Deasy, 259 P. 488, 85 


WITNESSES 


or eivil 


[8§ 874-876 


and persons accused;® however, a private corpora- 
tion has been held not to be a “person” within the 
protection of the Fifth Amendment to the federal 
constitution’ and similar provisions of the state con- 
stitutions,® and it may be required to produce its 
books and papers.® 


[§ 876] (6) Validity of Particular Statutes. 


A 


statute which compels a person to incriminate him- 


The 


Cal.App. 454. 


Privilege generally in examination 
0 take deposition see Depositions § 
038. 


2. See Grand Juries § 108. 


3. In-re Emery, 107 Mass. 172, 9 
Am.R. .2:2--Paffi-12 S.Ct... 206, 142.U.S. 
585, 35 L.Ed. 1110]; Doyle v. Hof- 
stader, 177 N.E. 489, 257 N.Y. 244. 


4. Kanter v. Clerk Cook County 
Cir.Ct., 108 Tll.App. 287. 


5s, (Castro; v.i-Ue S:;-/23:, Baad) 263: 


6 McCarthy v. Arndstein, 45 S.Ct. 
16, 266 U.S. 34,4 69.Hd.5158 {aft 43 S. 
Ct. 562, 262 U.S. 255, 67 L.Ed. 1023]; 
Overman v. State, 143 N.E. 604, 194 
Ind. 483; Kellogg v. Sowerby, 66 N.Y. 
S$. 2542, 82° Misc. 327 [aff 100; N.Y.S. 
1123, 114 App.Div. 916 (rev on other 
grounds 83 N.H. 47, 190 N.Y. 370) ]. 


7. Baltimore &'O. R. Co. v. Inter- 
state Commerce Commission, 31 S.Ct. 
(7-2 PA OR She Onl esha UR OA SiS7 ch DES) 
v. Fifty-Eight Drums of Material De- 
signed for Manufacture of Intoxicat- 
ing, Liquor, 38 F.(2d) 1005; Stand- 
ard Oil Co. v. Roxana Petroleum Cor- 
poration, 9 F.(2d) 4538; In re Bornn 
Hat Co., 184 F. 506 late OB ISHots bad, 
223 U.S:°7139156) 1. bid., 62645 Nekoosa-_ 
Edwards Paper Co. v. News Pub. Co., 
182 N.W. 919, 174 Wis. 107. 


8. E. Fougera & Co. v. City of New 
York, 166 N.Y.S. 248, 178 App.Div. 
824 [aff 120 N.H. 642, 224 N.Y. 269, 1 
A.L.R. 1467, and sub nom. Charles N. 
Crittendin Co. v. City of New York, 
121 N.H. 859, 224 N.Y. 607, and Plan- 
ten v. City of New York, 121 N.E. 886, 
224 N.Y. 608]; Nekoosa-Hdwards Pa- 
per Co. v. News Pub. Co., 182 N.W. 
919, 174 Wis. 107. 


9. Standard Home Co. v. Davis, 217 
F. 904; In‘re Bornn Hat Co., 184 F. 
506 “fatt 32 Sct) 5215, 223 50.8...7138, 56 
L.Ed. 626]; In re American Sugar 
Refining Co., 178 F. 109 [error dism 32 
SiCt. 532, 223 U.S: 97435562 ER. Bid. 639ie 
Commonwealth v. Southern Express 
Cos, LOSS Sawa, Old, wlOO Key eS. LRA 
1915B 9138, Ann.Cas.1916A 378. 


[a] Corporation (1) has no consti- 
tutional right to refuse to produce its 
books and papers in court for exami- 
nation in the trial of a proceeding by 
the state against it (State v. Stand- 
ard Oil Co.) 116) S.Wi.. 902, 218 Mo. 1 
[aff 32 S.Ct. 406, 224 U.S. 270, 56 L.Ed. 
760, Ann.Cas.1913D 936]), (2) nor in 
a statutory action for damages for an 
illegal combination in restraint of 
trade (Nekoosa-Edwards Paper Co. v. 
News Pub. Co., 182 N.W. 919, 174 Wis. 


107). 

10. In re Harrand, 236 N.W. 869, 
254 Mich. 584; State ex rel. “Atty.- 
Gen. v. Simmons Hardware Co., 18 S. 


W:.)1125, DOSyMonias, JS cn RAS 676. 
11. ° Mo.—State, ex rel. Atty.-Gen. 
v. Simmons Hardware Co., supra. 


N.Y.—People v. Reardon, 109 N.Y.S. 
504, 124 App.Div. 818 [aff 90 N.E. $29, 


self?° or to disclose facts which would ineriminate 
him? is invalid. 
particular facts'? or merely requiring a person to ap- 


A statute requiring disclosure of 


197 N.Y. 236, 134 Am.S.R. 871, 27 L.R. 


A.N.S. 141]. 
Pa.—Horstman y. Kaufman, 
147, 39 Am.R. 802. 


R.L—Ex parte Werner, 124 A. 195, 
46 BAL. f. 


97 Pa. 


= 


Shurch, 148 A. 492, 102 
In re Dewar, 148 A. 489, 102 


Vt. 
Vit. 3505 
Vt. 340. 

[a]. Statutes held invalid.—(1) 
Gen, L. (1923) § 6208, providing that 
persons playing at an illegal game 
“may be compelled to answer as to 
any matter relating thereto,” is vio- 
lative of Const. art 1 § 18, there being 
no provision for immunity from pros- 
ecution. Ex parte Werner, 124 A. 195, 
46 RT. 1. (2) Law requiring disclo- 
sure from persons convicted of intoxi- 
cation of persons from whom liquor 
was purchased. In re Church, 148 A. 
492, 102 Wt. 850; In re Dewar, 148 A. 
489. 102 Vt. 340. (3) “Section 6 of 
the act of 1889 ‘for the punishment of 
pools, trusts, and conspiracies,’ re- 
quiring some officer of every corpora- 
tion to inform, under oath, the secre- 
tary of state (under penalty of fine, 
imprisonment, ete.). whether such 
company has violated said act, is in 
conflict with the constitutional decla- 
ration that ‘no person shall be com- 
pelled to testify against himself in a 
criminal cause,’ and it is therefore 
void.” State ex rel. Atty.-Gen. v. 
Simmons Hardware Co., 18 S.W. 1125, 
109 Mo. 118, 15 L.R.A. 676. 


12. U.S. v. Sullivan, 47 S.Ct. 607, 
274 U.S. 259, 71 L.Ed. 1037 tney 15 
(2d) 809; Murdock v. U. Ss 
926 [cert erp a Si@t, 51]; . 
Olson, 253 E. 233: Ridge v. State, 89 
So. 743, 206 Ala. 349; Holcombe v. 
Creamer, 120 N.E. 354, 231 Mass. 99; 
Com-=ive Warmers’, etc., Bank, 21 Pick. 
(Mass.) 542, 32 Am.D. 290; People v. 
Danziger, 213 N.W. 448, 238 Mich. 
89, 52) ATR. 136. 


fa] For example (1) a statute pro- 
viding for the abatement of a nuisance 
is not invalidated by reason of the 
fact that a truthful answer brought 
thereunder might incriminate defend- 
ant. Ridge 'v: State, 89 So. 742, 206 
Ala. 349; People v. Danziger, 213 N.W. 
448, 238 Mich. 39, 52 A.L.R. 186. (2) 
St. (1838) c 14, giving to bank com- 
missioners power to examine bank of- 
ficers and agents under oath relative 
to the condition of the bank, and fix- 
ing a penalty for any refusal by such 
an officer or agent, “‘without justifi- 
able cause,” to testify, does not con- 
flict with the const -itutional provision 
that no one shall be compelled to 
criminate himself, since, if the evi- 
dence of such an officer or agent would 
criminate him, that fact would be jus- 
tifiable cause for refusal to testify. 
Com. v. Farmers’, etc., Bank, 21 Pick. 
(Mass, \542,'"32\"Am<D; 290) +(3) “St 
(1912) ¢ 706, as amended by St. (1913) 
cc 330, 673, and St. (1914) ¢ 3868, es- 
tablishing the minimum. wage com- 
mission to disseminate information as 


lor later cases, developments and changes in the law see Annotations, same title and section number. 
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pear and answer as to particular facts? is not viola- 
tive of the privilege where the right to refuse to an- 
swer as to incriminating facts is not taken away. 
Statutes requiring the making of reports!* or the 
as regulatory of par- 
ticular organizations, occupations, or businesses are 
not construed as compelling self-incrimination. 


Statutes permitting accused to testify. The con- 
stitutional provision that. no person shall be compel- 
led to be a witness against himself is not violated by 
a statute which permits a person charged with a 
erime to be a witness in his own behalf,!® more par- 
ticularly where it declares that his omission or re- 
fusal to testify shall create no presumption against 


disclosure of particular facts!® 


WITNESSES 


him?* and where it does not permit the prosecution 


to wages of women and minors, does 
not violate Const. Bill of Rights art 
12, against a subject being compelled 
to accuse or furnish evidence against 
himself. Holeombe v. Creamer, 120 
NIE, 364;° 2317" “Mass. 992) (4), (Us OS. 
Const. Amendm. IV and La. Const. 
art 1 § 7, prohibiting unreasonable 
searches and seizures, prohibit com- 
pulsory testimony only where it would 
incriminate the witness and compul- 
sory production of books and papers 
only in case of unreasonable search 
or seizure for use in criminal pro- 
eeeding. Fithian v. Centanni, 106 So. 
321, 159 Lia. 831. 


[b] Exhibition of registration 
card.—Those provisions of the Selec- 
tive Draft Act which require regis- 
trants to exhibit registration cards, 
ete., are not invalid, as violating 
Const. Amendm., V, providing that no 
person shall be compelled to be a wit- 
ness against himself. U.S. v. Olson, 
253... 233. 


13. Cal.—Sweeney v. 
P. 1058, 89 Cal. 94. 


Kan.—In re Burrows, 7 P. 148, 33 
Kan. 675. 


N.Y.—Matter of Leich, 65 N.Y.S. 3, 
31 Misc. 671. 


Pa.—in re Yard, 48 Leg.Int. 288. 


Wash.—State v. Superior Court of 
Thurston County. 247 P. 942, 139 
Wash, 454. 


[a] Response to subpona.—People 
v. Cahill, 110 N.Y.S. 728, 126 App.Div. 
391 [aff 86 N.H. 39, 193 N.Y. 232, 20 
L.R.A.N.S. 1084]. 


[b] Statute providing that a li- 
cense may be revoked if the licenti- 
ate refuses to comply with an order 
requiring him to appear and testify 
as to certain facts does not compel 
him to give evidence against himself. 
State v. Superior Court of Thurston 
County, 247. P.- 942, 139 Wash. 454. 


14. People v. Shuler, 98 N.W. 986, 
136 Mich. 161; People v. Henwood, 82 
NAVERaOs A838: Micha> shies Aston | Vv, 
State, 11 S.W. 637, 27 Tex.App. 574. 


[a] Report of live stock slaughter. 
ed.—A statute requiring those engag- 
ed in the business of slaughtering 
live stock to report to the commis- 
sioners’ court the number, age, Sex, 
etc., of stock slaughtered, is valid, al- 
though it is a criminal offense to kill 
for market an unbranded or unmarked 
animal, or purchase or kill any animal 
without taking a bill of sale. Aston 
v. State, 11 S.W. 637, 27 Tex.App. 574. 


[b] Sale of liquor by druggist.— 
Pub. Acts (1899) p 275 No. 183, re- 
quiring druggists each week to make 
a report to the prosecuting attorney, 
stating the details of sales of liquor 


Cregan, 299 


made by them during the preceding 
week, does not violate Const. art 6 § 
32, providing that persons accused 
shall not be compelled to be witness- 
es against themselves. People v. Shu- 
ler, 98 N.W. 986, 136 Mich. 161; Peo- 
ie v. Henwood, 82 N.W. 70, 123 Mich. 


15. 
893. 


Ark.—Union Sand & Material Co. 
v. State, 192 S.W. 380,127 Ark. 456. 


Mo.—St. Joseph vy. Levin, 31 S.W. 
101, 128 Mo. 588, 49 Am.S.R. 577; State 
v. Davis, 23 S.W. 759, 117 Mo. 614; 
ecate v. Davis, 18 S.W. 894, 108 Mo. 


N.Y.—E. Fougera & Co. v. City of 
New York, 120 N.E. 642, 224 N.Y. 269, 
1 A.L.R. 1467; People ex rel. Bryant 
v. Zimmerman, 210 N.Y.S. 269, 213 
App.Div. 414 [aff 150 N.E. 497, 241 
N.Y. 405, 43 A.L.R. 909]. 


N.D.—State v. Hanson, 113 N.W. 
3871, 16 N.D. 347 [rev on other grounds 
30 S.Ct. 179, 54 L.Ed. 307]. 


fa] Ingredients of patent medi- 
cine.—Since New York City Sanitary 
Code § 117, requiring disclosure of 
ingredients of patent medicines, is 
prospective only, it is not subject to 
the objection that it requires patent 
medicine manufacturers to incrimi- 
nate themselves by the disclosures 
made, EH. Fougera & Co. v. City of 
New York, 120 N.E. 642, 224 N.Y. 269, 
1 A.L.R. 1467. 


[b] Keeping of accounts and busi- 
mess records.—(1) Lever Act (Comp. 
St. [1918] Comp. St. Annot. Suppl. 
[1919] §§ 3115%e—-3115%kk, 3115%/- 
8115%4%r), in providing for the licens- 
ing of dealers in foods, feeds, fuel, 
ete., and for regulations requiring 
their keeping of accounts and the in- 
spection of their business and records, 
is constitutional. U. S. v. Mulligan, 
268 BE. 893. \ (2) Acts (1915) p 533 § 1, 
requiring a corporation before it can 
remove sand and gravel from the nav- 
igable rivers of the state to keep an 
accurate record thereof and render to 
the attorney-general each month an 
itemized verified statement of the 
quantity taken, for which it must pay 
the price therein fixed, is.not void as 
an attempt to coerce a corporation 
taking gravel and sand into giving 
evidence against itself, since it mere- 
ly prescribes the conditions upon 
which corporations may be permit- 
ted to acquire such materials. Union 
Sand & Material Co. v. State, 192 S. 
W. 380, 127 Ark. 456. 


[c] Membership and other data as 
to corporations and associations.— 
Civ. Rights L. art 5-a § 58, requiring 
certain corporations and unincorpo- 


U.S.—U. S. v. Mulligan, 268 F 
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to eall him as a witness.18 


Statutes as to admission by failure to deny. A 
statute providing that allegations in a complaint 
which are not denied by answer shall be taken as true 
does not violate the principle that no person in any 
criminal case shall be compelled to be a witness 
against himself.?® 
the constitutional immunity from self-inerimination 

may be as effectually violated by a law which com- 
pels a person to plead or deny upon oath any charge 
involving a criminal offense without regard to the 
form of the investigation as by a law compelling him 
to testify as a witness, 20 and that when the acts 
charged constitute the basis of a penalty or forfei- 


However, it has been held that 


rated associations to file a sworn copy 
of their by-laws, regulations, member- 
ship oath, roster of membership, and 
tist of officers with secretary of state, 
and section 56, providing penalties for 
failure to do so, was not violative 
of Const. art 1 § 6, as requiring such 
organizations and their officers to fur- 
nish evidence against themselves. 
People ex rel. Bryant v. Zimmerman, 
210 N.Y.S. 269, 213 App.Div. 414 [aff 
Boner 497, 241 N.Y. 405, 48 A.L.R. 


[d] Pawnshop records.—A _ city 
ordinance requiring every pawnbroker 
to enter in a book a description of 
property left with him in pawn, and 
of the person leaving it, is valid. St. 
Joseph vy. Levin, 31 S.W. 101, 128 Mo. 
588, 49 Am.S.R. 577. 


[e] Preservation and production 
of prescriptions for liquor.—A stat- 
ute prohibiting a druggist from sell- 
ing liquor except on the prescriptions 
of a physician, and declaring that 
such prescriptions shall be carefully 
preserved, and produced in court, or 
before any grand jury whenever re- 
quired, and that, on the failure of the 
druggist to produce the same, he shall 
be deemed guilty of a misdemeanor, 
is valid. State v. Davis, 23 S.W. 759, 


117 Mo. 614; State v. Davis, 18 S.W 
894, 108 Mo. 666. 
[f{] Registration and publication 


of internal revenue tax receipts.—L. 
(1907) p 307 ¢c 189, requiring the reg- 
istration and publication of internal 
revenue tax receipts, does not violate 
Const. § 13, guaranteeing immunity 
from self-incrimination. Sitateay ve 
Hanson, 113 N.W. 371, 16 N.D. 347 [rev 
Sane ae grounds 30 S.Ct. 179, 54 L.Ed. 


16. 
People v. Courtney, 


State v. Bartlett, 55 Me. 209; 
94 N.Y. 490, 1 N. 


Y-Cr:-b%3 fafi.3i Chlim 199,01 ANY Or: 
bial 

17. People v. Courtney, supra. 

18. People v. Courtney, supra. 

19. Cincinnati, etc., R. Co. v. Cook, 


37 Ohio St. 265. See State v. Rose, 122 
So. 225, 97 Fla. 710 (sustaining L. 
[1927] c 12223, a statute providing for 
the regulation of real estate brokers, 
establishing a commission therefor, 
and making. provision for evidence be- 
fore the commission has been sus- 
tained notwithstanding it provides for 
the production of books and papers 
and also provides that informations 
under it, where not denied, shall be 
deemed true). 


20. Peck y. Cargill, 60 N.B. 775, 
167 N.Y. 391, 538 L.R.A. 888; Matter of 
Cullinan, 81 N.Y.S. 567, 82 App.Div. 
445; Matter of Cullinan, 82 N.Y.S. 
337, 40 Misc. 423. 
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ture?! or constitute a crime?? a statute which pro- 
vides that upon failure to deny them under oath they 
shall be taken as true violates the privilege of the 
person against whom the proceeding is instituted. 


Statutes as to presumptions or prima facie evi- 
dence. Statutes merely fixing the quantum of evi- 
dence which, until overcome, shall establish guilt of 
a particular offense do not as a rule violate the priv- 
ilege against self-incrimination.?® So statutes pro- 
viding that the possession of certain goods or arti- 
cles shall be prima facie or presumptive evidence 
of guilt of particular offenses are not, where the pre- 
sumption is not conclusive, violative of constitution- 
al guaranties against self-incrimination,?* and the 
same is true of statutes placing on the possessor the 
burden of showing lawful possession.?® 


Construction in favor of validity. Under a rule of 
general application?® a statute will be so construed, 
if possible, as not to violate a constitutional guar- 
anty against self-incrimination.?* So a statute pro- 


21. Matter of Cullinan, 81 N.Y.S. 
567, 82 App.Div. 445; Matter of Cul- 
linan, 82 N.Y.S. 337, 40 Misc. 423. 

[a] Waking bill as confessed unless 
denied.—The provision of Liquor Tax 
L. § 28 subd 2 (L. [1896] p 67 c 112, as 


re Harrand, 
584. 


28. 
462, 49 Misc. 53. 
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etc., by any magistrate and requiring 
him to answer fully and fairly. 
236 N.W. 869, 254 Mich. 


Matter of Birdsall, 


[§ 876 


viding that no person shall be excused from testify- 
ing ia civil or criminal actions taken thereunder will 
be construed as not applicable to a party to a crim- 
inal action.?® 


Statutes providing immunity. Statutes in various 
terms frequently provide with reference to particular 
subject matters or proceedings that a party or wit- 
ness may be compelled to testify but that his evi- 
dence shall not be used against him as a basis of in- 
crimination.?® Statutes of this character cannot be 
sustained where they abridge the constitutional priv- 
ilege of the party or witness;°° they are upheld, 
however, where the immunity afforded is as broad as 
the privilege.?1 Where a statute secures a witness 
absolute immunity from prosecutién, which might be 
aided directly or indirectly by his“disclosure, in oth- 
er words, if his testimony operates as a complete 
pardon for the offense to which it relates, the stat- 
ute satisfies the demands of the constitutional pro- 
vision guaranteeing the privilege against self-incrim- 


176 Minn. 308. 


Mo.—State ex rel. Jones v. Mal- 
linckrodt Chemical Works, 156 S.W. 
967, 249 Mo. 702 [aff 35 S.Ct. 671, 238 
US 44.19 59s dn Wider) 1921s. States w. 
Standard Oil Co., 116 S.W. 902, 218 
Mo. 1 [aff 32 S.Ct. 406, 224 U.S. 270, 


In 


96 N.Y.S. 


amended by L. [1901] p 1532 ¢c 640), 
that unless the holder of a liquor tax 
certificate files a verified answer to 
the petition in a proceeding for its 
revocation, and denies every alleged 
violation, but raises an issue as to any 
material fact, the judge before whom 
the proceeding is had shall grant an 
order canceling the certificate, is un- 
constitutional in that it compels the 
certificate holder, if guilty, to con- 
fess his guilt either by his oath or 
by silence. Matter of Cullinan, 81 
N.Y.S. 567, 82 App.Div. 445; Matter 
of Cullinan, 82 N.Y.S. 337, 40 Misc. 
423. 


22. Matter of Cullinan, 81 N.Y.S. 
567, 82 App.Div. 445; Matter of Cul- 
linan, 82 N.Y.S. 337, 40 Misc. 428. 


23. Ex parte Bryant, 271 P. 926, 
94 Cal.App. 791. 


24. Friedman v. U. S., 276 F. 792. 

25. State v. Lewis, 216 P. 337, 67 
Mont. 447. 

26. See Constitutional Law § 220. 

27. Fla.—State v. Rose, 122 So. 225, 


Sa e1.0. 


Mich.—In re Harrand, 236 N.W. 869, 
254 Mich. 584. 


Minn.—State v. Gilbert, 147 N.W. 
953, 126 Minn. 95, 5 A.L.R. 1449. 


Mo.—State ex rel. Orr v. Kearns, 
264 S.W. 775, 304 Mo. 685. 


N.Y.—In re Birdsall, 96 N.Y.S. 462, 
49 Misc. 53. 


[a] Particular statutes sustained. 
—(1) Statute regulating real estate 
brokers and creating real estate com- 
mission (Laws 1927, c 12223). State 
V. Rose, 122 So. 225, 97 Bla 710! (2) 
L. (1921) p 523 §§ 1, 2, making estab- 
lishment or maintenance of a bawdy- 
house a public nuisance abatable by 
injunction. State ex rel. Orr v. 
Kearns, 264 S.W. 775, 304 Mo. 685. 
(8) Ee (E913) ‘e562, (Gent St. [1913 
$5 8717-8726), relating to abatement 
of bawdyhouses. State v. Gilbert, 147 
N.W. 953, 126 Minn. 95, 5 A.L.R. 1449. 
(4) <A statute authorizing interroga- 
tions of an intoxicated person re- 
garding the source of liquor supply, 


“Baird, 


_ Person who may claim privilege see 
infra §§ 902-906. 


29. See statutory provisions. 


[a] Retroactive cperation.—Such 
a statute applies to proceedings com- 
menced after its passage founded on 
an alleged offense committed prior to 
its passage. People v. New York Ct. 
of Gen. Sess. of Peace, 89 N.Y.S. 364, 
96 App.Div. 201 [aff 72 N.E. 1148, 
79 BNO S 948 


30. U.S.—Counselman v. Hitch- 
eock, 912) S.Ct. 195" 142 sUsSs "S47, uso. 
me 1110¢-U.S.%v. Goldman,.28 F.@d) 
424. 


I1].—People v. Rockola, 178 N.E. 384, 
346 Ill. 27; People v. Newmark, 144 
N.E. 338, 312 Ill. 625. 


Ind.—Overman v. State, 
604, 194 Ind. 483. 


N.D.—In re Beer, 115 N.W. 672, 17 
N.D. 184, 17 Ann.Cas. 126 and note. 


Okl.—Ex p. Gudenoge, 100 P. 39, 2 
OFRM€ wigelelO: 


31. U.S.—Glickstein v. U. S., 32 S. 
Ctr 1,222) US. 139) 56 Tr Wd.6 128i: « in= 
terstate Commerce Commission vy. 
247 (S.Ct. 68, 194 UsS! > 259-48 
Eebvdes 860" Lew 1230.9 69 SUaesarvs 
155 Cases of Intoxicating Liquor, 297 
F. 411; U. S. v. Armour, 142 F. 808. 


Cal.—Bradley v. Clark, 65 P. 395, 
133 Cal. 1963 "Hx spy Cohen; 38uP. 364% 
104 Cal. 524, 48 Am.S.R. 127, 26 L.R.A. 
423; People v. Solari, 155 P. 141, 27 
Cal.App. 510 [reh den 155 P. 141, 27 
Cal.App. 410]; People v. Antonetti, 
155 P. 141,°27 Cal.App. 508 [reh den 
155 P. 141, 27 Cal.App. 508]; People 
v. Bigelow, 155 P. 141, 27 Cal.App. 507 
[reh den 155 P. 142, 27 Cal.App. 507]; 
People v. Knowles, 155 P. 1387, 27 
Cal.App. 498 [reh den 155 P. 140]. 


Ill.—People v. Butler St. Foundry, 
etc., Co., 66 N.H. 349, 201 Ill. 236. 


Kan.—In re Bell, 76 P. 1129, 69 Kan. 
855; State v. Jack, 76 P. 911, 69 Kan. 
387, 1 L.R.A.N.S. 167 and note, 2 Ann. 
Cas. 171 and note [aff 26 S.Ct. 73, 199 
U.S. 372, 50 L.Ed. 234]. 


Minn.—State v. Ruff, 223 N.W. 144, 


143 N.E. 


56 L.Ed. 760, Ann.Cas.1913D 936]. 


Nev.—Ex p. Hedden, 90 'P. 737, 29 
Nev. 352, 13 Ann.Cas. 1173. 


N.Y.—Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244; Dunham v. Otting- 
er, 154 N.E. 298, 243 N.Y. 423 [error 
dism 48 S.Ct. 212, 276 U.S. 592, 72 LL. 
Eid. 721]; In, re-Rouss, “116 NN.) 7825 
221 N.Y. 81 [rearg den and am er 117 
N.E. 1083, 221 N.Y.*667]; People v. 
Lane, 116 N.Y.S. 990, 132 App.Div. 
406, 23 N.Y.Cr. 435 [aff 89 N.E. 1108, 
196 N.Y. 520]; People v. New York 
County Ct. of Gen. Sess. of Peace, 89 
N.Y.S. 364, 96 App.Div. 201 [aff 72 N. 
BH. 1148, 179 N.Y. 594]; In re Kenney, 
222, N.Y.S. 552; 129) Mase:°708;. In fre 
MacNamara, 218 N.Y.S. 57, 128 Misc. 
radiate 218 N.Y:S.. 811, 218 App:Div. 
7 i 


Pa.—Commonwealth v. Hamburg 
Magistrate, 158 A. 629, 104 Pa.Super. 
221; Liebel’s Election, 33 Pa.Co. 355. 


Tex.—Floyd v. State, 7 Tex. 215; 
me p: Muncy, -163"SiwW.+29,°72 Tex.er 

al : 

Va.—Kendrick v. Com., 78 Va. 490. 


[a] Where no provision in consti- 
tution.—Notwithstanding Code Suppl. 
(1913) § 4612, providing that a wit- 
ness Shall not be compelled to answer 
questions tending to incriminate him, 
a judgment debtor in a supplementary 
proceeding under Code tit 19 e 4, is 
required to answer questions concern- 
ing disposition of his property, in 
view of § 4075, giving him immunity 
from prosecution for fraud disclosed 
by his testimony, irrespective of 
whether he would be subject to prose- 
cution under § 5042 for a fraudulent 
conveyance or assignment. Davison 
APO ob nba 172, N.W. 292, 186 Iowa 


[b] Infringement of pardonine 
power.—Const. art. 3 § 6, conferring 
the pardoning power on the governor, 
does not make such power exclusive, 
and is not violated by a statute grant- 
ing a witness immunity because of his 
testimony. State v. Bowman, 59 S.E. 
74, 145 N.C. 452, 122 Am.S.R. 464; 
es Briggs, 4 71Sshs 1408, £3'bs Nice 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ination;°* that the protection of the statute is im- 
perfect inasmuch as the good name of the witness 1s 
not protected®* or by reason of the fact that he may 
still be prosecuted and put to the annoyance and 
expense of pleading his immunity,** or that there 
is the unlikely possibility of prosecution under 
the laws of other sovereignties,*° is immaterial. In- 
asmuch as the privilege against self-inerimination in- 
eludes not only the right to refuse to testify to a fact 
which would be a necessary link in a chain of evi- 
dence to prove the commission of a crime but also 
to a fact whieh would be the source from which evi- 
dence of his commission of a crime might be obtain- 
ed,®° an act providing merely that no evidence given 
by a witness shall be used against him does not af- 
ford that complete protection to the witness which 
the amendment was intended to guarantee; to be 
valid, a statutory enactment must afford absolute im- 
munity against future prosecutions for the offense 
to which the question relates.27 The principle es- 
tablished is that full and complete immunity against 
prosecution by the government compelling the wit- 
ness to answer is equivalent to the protection fur- 
nished by the rule against compulsory self-inerimi- 
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nation.*& Immunity against state prosecution is not 
essential to the validity of federal statutes declar- 
ing that a witness shall not be excused from giving 
evidence on the ground that it will incriminate him ;*° 
the lack of state power to give witnesses protection 
against federal prosecution does not defeat a state 
immunity statute.4° A witness in a federal pro- 
cceding may be compelled to testify under a federal 
statute, properly applheable to the several states, 
and which, granting immunity generally, is applica- 
ble to a prosecution in a state, as well as a federal, 
court.*1 A statute which requires the witness to do 
other acts in addition to testifying in order to secure 
immunity is uneconstitutional.4?, So a witness is not 
deprived of his privilege where the statute provides 
that immunity shall become effective after money is 
repaid.** 


In Canada the privilege of refusing to answer on 
the ground that his answer would tend to incriminate 
him has been held to be a civil right of the witness 
which may be taken away by a provincial legislature 
as to matters with which it has authority to legis- 
late.4# 


39. United States v. Murdock, 52 


32. Brown v. Walker, 16 S.Ct. 644, 
T62 10.S. 591,40 Ti.) 819 Patt 70% 
46, and foll Hale v. Henkel, 26 S.Ct. 
Su0, 201 U.S2 43, 50" tnbdy 652" (expl 
In re Doyle, 42 F.(2d) 686, 688 [rev on 
other grounds U.S. v. Doyle, 47 F.(2d) 
1086] ‘‘although the question of in- 
crimination under state statutes was 
mentioned, the decisions of the court 
in both eases was based on the ground 
that the immunity granted by the fed- 
eral statutes involved therein was a 
full immunity which had to be recog- 
nized in the state courts because fed- 
eral statutes are the controlling law 
of the land under the sixth article of 
the Constitution. Consequently the 
observations of the court dealing with 
the question whether the witness 
could claim that by answering the 
question to which he objected, he 
might be incriminated under state 
law, were really not necessary to the 
decisions”) ]. 


33. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 606, 40 L.Ed. 819 [aff 
70 F. 46] (where it was said: “If he 
secure legal immunity from prosecu- 
tion, the possible impairment of his 
good name isa penalty which it is rea- 
sonable he should be compelled to pay 
for the common good’’). 


Answers tending to degrade witness 
generally see infra § 894. 


34. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819. 


35. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 Ie.Ed. 819 [aff 70 F. 
46 (appr Reg. v. Boyes, 1 B.&S. 311, 
LOY BiG 311,12) Reprint’ 730,' 2. F. 
&F. 157, 175 Reprint 1004, and appr 
People v. Butler St. Foundry, etc., Co., 
66 N.E. 349, 201 Ill. 236)]; People v. 
Butler St. Foundry, etc., Co., 66 N.E. 
349, 2012 Ill. 236. 


Reality of danger of prosecution 
generally see infra § 881. 


36. See infra § 877. 


37. U.S.—Counselman  v. Hitch- 
Cock 12 5S:Ct, 195, £42 0U:S. 547, 35. LE. 
Ed. 1110 [rev 44 F. 268, and overr in 
effect U. S. v. McCarthy, 18 F. 87, 21 
Blatchf. 469; In re Phillips, 19 F.Cas. 
No. 11,097 (foll Peo. v. Hackley, 24 N. 
Y. 83); In re Strouse, 23 F.Cas.No. 
13,548, 1 Sawy. 605; U. 8S. v. Brown, 
24 E.Cas.No. 14,671, 1 Sawy. 531; 


U. S. v. Distillery No. 28, 25 F.Cas.No. 
14,966, 6 Biss. 483; U. S. v. Williams, 
28 F.Cas.No. 16,717 “(all five cases 
holding that, where'a statute provides 
that no answer of the witness shall be 
used against him in any criminal pro- 
ceeding, a witness is not privileged in 
refusing to testify)]; In re Franklin 
Syndicate, 114 F. 205, 4 Am.Bankr. 
ola le Foot v. Buchanan, 113 F. 156; In 
re Walsh, 104 F. 518; In re Feld- 
stein, 103 F. 269; In re Rosser, 96 F. 
30537_UaS: We Belly 8i Fv» 830%, Hx ps 
Invine; "74 BS 954:9 U. Sav. James) 60 
F. 257, 26 L.R.A. 418. Contra Mackel 
Pr pei ag cb oi 1020S (33-4,n.42, °C. CLAs 


Mo.—Ex p. Carter, 66 S.W. 540, 166 
Mo. 604, 57 L.R.A. 654. Contra Ex p. 
Buskett, 17 S.W. 7538, 106 Mo. 602, 27 
Am.S.R. 378, 14 L.R.A. 407 and note. 


N.Y.—People v. O’Brien, 68 N.E. 
353, 176 N.Y. 253. But compare Gilpin 
Vso Daly, 13) N.Y¥.S.-390,, 59 Hun 413. 
Contra People v. Sharp, 14 N.E. 319, 
107 N.Y. 427, 1 Am.S.R. 851; People 
v. Cahill, 110 N.Y.S. 728, 126 App.Div. 
ool Matin SG) IN E39 LOSING 232% 120 
L.R.A.N.S. 1084]; People v. Kelly, 12 
Abb.Pr. 150, 21 How.Pr. 54 [aff 24 N.Y. 
74, 24 How.Pr. 369]. 


N.D.—In re Beer, 115 N.W. 672, 17 
N.D. 184, 17 Ann.Cas. 126. 


Pa.—Samler v. Meyers & Co., 7 Pa. 
Dist. 147, 20 Pa.Co. 521; Hamburger 
Co. v. Friedman, 6 Pa.Dist. 693, 20 Pa. 
Co. 1; Millers v. Brown, 22 Pa.Co. 109. 
Contra Liebel’s Election, 33 Pa.Co. 


And see State v. Quarles, 13 Ark. 


307; Henderson v. State, 22 S.BH. 537, 
95 Ga. 326; Kneeland v. State, 62 Ga. 
3953 Grundy Vv. \Com., 8 Ky. Le, 876; 


State v. Nowell, 58 N.H. 314; La Fon- 
taine v. Southern Underwriters’ As- 
SO¢;,583) IN-G::0132 


Contra Ex p. Butt, 93 S.W. 992, 78 
Ark. 262; Ex p. Rowe, 7 Cal. 184; Hig- 
don v. Heard, 14 Ga. 255; Wilkins v. 
Malone, 14 Ind. 153. 


38. United States v. Murdock, 52 S. 
Cth63,.284°US) 140576. Lewd. 2110), 82 
A.L.R. 13876; Ex parte Copeland, 240 
S.W. 314, 91 Tex.Cr. 549; Ex parte 
elas 240 S.W. 318, 91 Tex.Cr. 


S.Ct. 68, 284 U.S. 141, 76 L.Bd. 210, 82 
A.G:R. 1376: Nelson v. Ul iS., 260S:Cr 
358, 201 U.S. 92, 50-L.Ed. 6735 Hale v. 
Henkel, 26 S.Ct. 370, 201 U.S. 43, 50 L. 
Ed. 652 [aff 139 F. 496]; Brown v. 
Walker, 16 S.Ct. 644, 161 U.S. 591, 40 
L.Ed. 819. Contra In re Nachman, 114 
F. 995, 8 Am.Bankr. 180; In re Scott, 
95 F. 815, 1 Am.Bankr. 49. 


40. United States v. Murdock, 52 
S.Ct. 63, 284 U.S. 141, 76 L.Hd. 210, 82 
A.L.R. 1376: Jack v. Kansas, 26 S:Ct 
73, 199. US. 3:72, 50 Td. 234, 4) Anning 
Cas. 689; Dunham v. Ottinger, 154 
N.E. 298, 243 N.Y. 423 [error dism 48 
S-Ct, 212, 276.058.7592; 25 Laid. Rete. 
But compare People v. Nussbaum, 67 
N.Y.S. 492, 55 App.Div. 245 [rev 66 N. 
Y.S. 129, 32 Mise. 1, and rev on other 
grounds 61 N.E. 118, 168 N.Y. 89, 56 
DRAM: $55.8 732). 2Ne YaCive le roc.. poe 
(holding that, although lL. [1899] ¢ 
690, denouncing monopolies in articles 
of common use, attempts to grant im- 
munity for all offenses on account of 
any transaction concerning which the 
witness may testify, yet since it can- . 
not grant immunity as against a fed- 
eral law, and such combination being 
also denounced by Act Congr. [1890] 
e 647, the act is within the constitu- 
tional exemption from self-incrimina- 
tion, so far as respects testimony of 
parties to such combination concern- 
ing it). 


41. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819 [aff 70 F. 
46, and foll Hale v. Henkel, 26 S.Ct. 
370, 201 U.S. 48, 50 L.Ed. 652]. 


42. Lamson v. Boyden, 43 N.E. 781, 
HOOT e613" fat Stati Ap pe 232ik 


43. Lamson v. Boyden, 43 N.E. 781, 
160 Ill. 613. 


44. In re Ginsberg. 40 Ont.L. 136. 
See Reg. v. Fee, 13 Ont. 590 (holding 
that, under the Canada Temperance 
Act, providing that defendant or the 
wife or husband of defendant should 
be compellable to testify, the common- 
law protection against self-incrimina- 
tion was taken away). 


[a]- Ontario evidence act makes a 
person accused of crime a competent 
and compellable witness regardless 
of the criminating effect of answering. 
Reg. v. Nurse, 2 Can.Cr.Cas. 57. 
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[§ 877] c. Privilege of Witnesses Generally*—(1) 
Scope and Extent—(a) In General. 
of a witness to decline to give evidence incriminat- 
ing himself is not confined to the right to refuse to 
answer a direct question as to the commission of a 
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The privilege 


ed.*® 


crime, but includes the right to refuse to testify to 


45. U.S.—United States v. Burr, 25 
F.Cas.No. 14,692e. 


Ala.—Ex p. Boscowitz, 4 So. 
84 Ala. 463, 5 Am.S.R. 384. 


Cal.—Ex parte Sales, (App.) 24 P. 
(2d) 916. 


Hawaii.—In re Hawaiian Japanese 
Daily, 4 Hawaii Fed. 724. 


Ill.—People v. Newmark, 144 N.E. 
338, 312 Ill. 625; People v. Spain, 138 
N.E. 614, 307 Ll. 288; Peopte v. Argo, 
86 N.E. 679, 237 Il]. 173; Bolen v. Peo- 
ple, 56 N.E. 408, 184 Ill. 338; Minter 
Vv. Peo., 29° NIB. 45, 139 Tile 363. 


Ind.—Overman v. State, 143 N.E. 
604, 194 Ind. 483; Ford v. State, 29 
Ind. 541) 95 =Am-:D., 6585, Brench, v. 
Venneman, 14 Ind. 282. 


Iowa.— Printz v. Cheeney, 11 Iowa 
469. 


Kan.—-Stevens v. State, 32 P. 350, 50 
Kan. 712. 


Minn.—-State v. Gardiner, 92 N.W. 
529, 88 Minn. 130; Simmons v. Holster, 
13 Minn. 249. 


Miss.—Crum v. Brock, 101 So. 704, 
136 Miss. 858. 


Mo.—Ex parte January, 246 S.W-.- 
241, 295 Mo. 658; Page v. Payne, 2408. 
W. 156, 293 Mo. 600; Ward v. State, 2 
Mo. 120, 22 Am.D. 449; Ex parte Mey- 
er, (App.) 18 S.W.(2d) 560 [quashal 
of op den sub nom. State ex rel. 
Strodtman v. Haid, 30 S.W.(2a) 466, 
3258 Moy Wisi a: 


N.H.—Janvrin v. Scammon, 29 N.H. 
280. 


N.Y.—Doyle v. Hofstader, 177 N.E. 
ASO oT NOs 244). rlessii ven INNS 
Cems eter URS Coe 23 NYS) 9104.7 6 
Hun 205 [aff 35 N.E. 892, 140 N-Y. 


279, 


639]; Boston Mar. Ins. Co. v. Sloco- 
vitch, 55 N.Y.Super. 452, 14 N.Y.St. 
718; Matter of Tappan, 9 How.Pr. 
394: Salina Bank v. Henry, 2 Den. 155 


[aff 3 Den. 593, 1 N.Y. 83, How.App. 
Casi M173, 4) How. Pr. 183}; Bellinger 
v. Peo., 8 Wend. 595; Peo. v. Mather, 
4 Wend, 229. ‘ 


Pa.—In re Adjudication of Con- 
tempt of Myers and Brei, 83 Pa.Super. 
383; Commonwealth vy. Warden, 9 Pa. 
Dist.&Co. 395. 


R.I.—-Ex parte Werner, 124 A. 195, 
46 RI. 1. 


w.-—Stavce Vv. Mawards, 11 S:C.L. 
as 


Tenn.—Lea v. Henderson, 1 Coldw 
146. 


Va.—Langhorne v. 
1012s 


See Wharton Cr. Evid. § 466 [quot 
Rudolph v. State, 107 N.W. 466, 470, 
LIS Was, —2225 UiGis Arse 6382 f(a, 
witness cannot be compelled to give 
a link to a chain of evidence by which 
his conviction of a criminal offense 
ean be furthered. This proposition, 
however, cannot be maintained to its 
full extent, since there is no answer 
which a witness could give which 
might not become a part of a sup- 
posable concatenation of incidents 
from which criminality of some kind 
might be inferred’). Reality of dan- 


Com., 76 Va. 


ger of prosecution see infra § 881. 
See also cases infra this note. 


“According to their statement 
[counsel for the United States] a wit- 
ness can never refuse to answer any 
question, unless that answer, uncon- 
nected with other testimony, would be 
sufficient to convict him of crime. 


This would be rendering the rule al-: 


most. perfectly worthless. Many 
links frequently compose that chain 
of testimony which is necessary to 
convict any individual of a crime. It 
appears to the court to be the true 
sense of the rule, that no witness is 
compellable to furnish any one of 
them against himself. It is certainly 
not only a possible, but a probable 
case, that a witness, by disclosing a 
single fact, may complete the testi- 
mony against himself; and to every 
effectual purpose accuse himself as 
entirely as he would by stating every 
circumstance which would be required 
for his conviction. Ul eet WwrOstidl 
seem, then, that the court ought never 
to compel a witness to give an answer 
which discloses a fact that would 
form a necessary and essential part of 
a crime which is punishable by the 
laws.” Per Marshall, Ch. J.. in United 
States v. Burr, 25 F.Cas.No. 14,692e 
{quot Counselman v. Hitchcock, 12 S. 
Ct 195, 142) Wisse 54%, 565, 35.) a.id. 
1110]. 


é 

fa] Tustration.—In a prosecution 
for keeping a building for illegal 
gambling, a witness had the right, 
under the constitution, to refuse to 
answer a question as to whether he 
had ever been upstairs, on the ground 
that his answer would tend to in- 
criminate him, although proof of 
more than one visit would be neces- 
sary to show that he had “frequented” 
the place in violation of the statute. 
Ex parte Werner, 124 A. 195, 46 R.I. 
1 (construing Const. art 1 § 138; Gen. 
Le EP923028 (62:20). 


{b] Whether answer to question 
would tend to incriminate witness de- 
pends on whether, if he gave a true 
and responsive answer to the question 
asked, that answer would form part of 
a chain of evidence which might tend 
to convict him. In re Doyle, 42 F.(2d) 
686 [rev on other grounds 47 F.(2d) 
1086]. 


[c] Of series of questions (1) the 
arswers to all of which would estab- 
lish the criminality of the witness, a 
“party cannot pick out a particular 
one and say, if that be put the answer 
will not criminate him. If it is one 
step having a tendency to criminate 
him, he is not compelled to answer.” 
Peo. v. Mather, 4 Wend. (N.Y.) 229, 


253 [quot Ex parte Gauss, 122 S.W. 
TAL G42. (223— Mio, 221% i385 Am. S Rt 
517]. See infra note [d]. (2) If the 


answer to any one of a series of ques- 
tions would have a tendency to sub- 
ject the witness to criminal prose- 
cution, he may remain silent-as to all. 
People v. Newmark, 144 N.E. 338, 312 
Dd AG ALY, 


[d] Party in equity proceeding.— 
“In no stage of the proceedings in 
this .Court can a party be compelled 
to answer any question, accusing him- 
self, or any one in a series of ques- 


[§ 877 


a fact which would be a necessary link in a chain of 
evidence to prove the commission of a crime by the 
witness*® or would be the source from which evi- 
dence of his commission of a erime might be obtain- 
The privilege has been held to excuse the wit- 


tions, that has a tendency to that ef- 
fect: the rule in these cases being, 
that he is at liberty to protect him- 
self against answering, not only the 
direct question, whether he did what 
was illegal, but also every question, 
fairly appearing to be put with the 
view of drawing from him an an- 
swer, containing nothing to affect him, 
except as it is one link in a chain of 
proof that is to affect him.’ Per 
Eldon, Lord Chané@ellor, in Paxton v. 
Douglas, 19 Ves.Jx, 225, 227, 34 Re- 
print 502 [quot Maccallum v. Turton, 
2 Y.&J.*>183, 195,5148 Reprint 883]. 
See Short v. Mercier, 3 Macn.&G. 205, 
217, 49 Hng.Ch. 155, 42 Reprint 239 
(“it is nothing,in a case of this sort, 
to say that the particular fact asked 
is the simplest in the world, and that 
there is no illegality about it, for the 
point is not whether there is illegal- 
ity about any particular fact insulated 
and unconnected; but if the fact 
forms one of a series, and a party de- 
clines to answer who alone knows all 
the circumstances, and how the fact 
is connected with others which may 
form a chain of evidence by which 
guilt may be established, I apprehend 
that in such a ease the court would 
be disposed to assist the party’). 
Scope and extent of privilege as ap- 
plicable to discovery see infra text 
and notes 62-64. 


46. U.S.—Counselman v. Hitch- 
cock, 12 S.Ct) 195,5142 UWS) 547)135 as 
Ed. 1110. 


Mass.—Emery’s Case, 107 Mass. 172, 
OP Amare a. 


Mo.—Ex parte Gauss, 122 S.W. 741, 
273, Mon (277, 135 AmrSWRe 51%-) nix 
parte Hichel, 122 S.W. 7438, 228 Mo. 
258; In the Matter of Green, 86 Mo. 
App. 216. 


N.Y.—People v. .O’Brien, 68 N.E. 
353, 176 N.Y. 253 [overr People v. Kel- 
ly, 24 N.Y. 74, 24 How.Pr. 369]; Gen- 
eral Footwear Corporation v. Berner, 
251 N.Y.S. 562, 140 Misc. 791; People 
vi Rosenheimer, 42:8 N, V.'S: 1093 81770 
Misc. 433, 25 N.¥.Cr. 368 [aff 130 N.Y. 
S. 544, 146 App.Div. 875, rev on other 
grounds 102 N.BH. 530, 209 N.Y¥..115, 46 
L.R.A.N.S. 977, Ann.Cas.1915A 161]; 
People v. Buffalo Gravel Corporation, 
195 N.Y.S. 940. 


N.C.—Smith v.Smith,:21 S.E. 196, 
Lio NECs 386. 


Porto Rico.—In re Decker, 1 Porto 
Rico Fed. 381. 


Tex.—Sovereign Camp Woodmen of 
the World v. Bailey, (Civ.App.) 163 
S.W. 683. * 


See State v. Lloyd, 139 N.W. 514, 152 
Wis. 24, Ann.Cas.1914C 415 (constru> 
ing Const. art 1 § 8; should accused 
claim that testimony which he was 
compelled to furnish afforded the only 
means by which other testimony on 
which his conviction was based was 
discovered, he must show that it was 
so discovered). 


“Tt is a reasonakle construction to 
hold that it [constitutional provision 
against self-incrimination] protects a 
person from being compelled to dis- 
close the circumstances of his of- 
fence, the sources from which, or the 
means by which evidence of its com- 


*By CHARLES REZNIKOFF (§§ 877-887). 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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ness from answering a question as to a document,** 
knowledge of the witness,t® money,*® persons,°° 
place,®! place and time,*? or possession or control by 
the witness.°? The possibility that the examination 
of the witness will be pursued to the extent of re- 
quiring self-incrimination will not justify the re- 
fusal to answer questions.°* The constitutional right 
to refrain from giving incriminating evidence is not 
a license to commit contempt,>® as by refusing to 
account.®® 


Evidence other than testimony.5’ The constitu- 
tional privilege of a witness not to incriminate him- 
self is not limited to testimony, but extends to all 
evidenee.®’ It includes writing from dictation for 
the purpose of comparing the handwriting with cer- 
tain documents supposed to be falsified. 59° 


Particular phrasing of constitutional privilege 
against self-incrimination should neither enlarge nor 
narrow the scope of the privilege as understood at 
common law.*° 


Discovery.®! Where a part only of the discovery 
sought tends to incriminate defendant, he should an- 
swer as to the part which would not incriminate 
him,®? but only as to that;®* if the matter tending 


to ineriminate defendant and that which does not 


WITNESSES 
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are so connected that either by inference or exclu- 


sion a disclosure might subject defendant to prose- 
cution, he is not bound to answer any part.®* 


[§ 878] (b) Calling and Swearing as Witness.°® 
The privilege of a witness not to incriminate him- 
self is not infringed by being merely called as a wit- 
ness and compelled to take the oath.°® 


[§ 879] (c) Asking of Questions.°7 The privi- 
lege of a witness not to incriminate himself is not 
infringed by merely asking the witness a question 
which he refuses to answer.°* The privilege is sim- 
ply an option of refusal,®® and not a prohibition of 
inquiry.7° A question is not improper merely be- 
cause the answer may tend to criminate;’! but, 
where a witness exercises his constitutional right 
not to answer, a question by counsel as to whether the 
reason for refusing to answer is because the answer 
may tend to incriminate the witness is 1mproper.*? 


[$ 880] (2) Liability to Prosecution?*—(a) In 
General. Unless the evidence has been voluntarily 
given,’* the policy of the law relative to the priv- 
ilege against self-incrimination is to protect all per- 
sons from eriminal proceedings of any character 
based on evidence obtained from the persons them- 


mission, or of any fees ber es ihe ae 56. State v. Dufek, supra. eT in re Eckstein, 24 A. 63, 148 Pa. 
may be obtaine or made effectua 509 [Laff sub nom. Yard’s Case, 10 Pa. 
for hes conviction, without using his Wig oe ee books and pa- Co. r4 by). 

answers as direct admissions against Gina Grossineteronces: 

him.’ Emery’s Case, 107 Mass. 172 58. . oe Pah 
182 [quot and appr Counselman v. pine 570. 
Hitchcock, 12 S.Ct. 195, 142 U.S. 547, 59. 
585, 35 L.Ed. 1110]. 


Beltran v. Samson, 


Beltran v. Samson, supra. 


53 Philip- 
Generally see supra §§ 670-717. 


Cross-examination as to criminal acts 


“4 Hawaii Fed. 724; 


47. People v. Hunter, 249 N.Y.S. 


€6, 139 Misc. 270. 


48. Ex parte Sales, 
P.(2d) 916. 


' 49. Inre Hawaiian Japanese Daily, 
Peo. v. Spain, 138 
N.E. 614, 307 Ill. 283. 


50. Ex parte Sales, (Cal.App.) te 
P.(2d) 916; Peo. v. Newmark, 144 N 
HB. 338, 312 Ill. 625; Peo. v. Spain, 138 
NiE. 614, 307 Ill. 283; Minter v. Peo., 
29 N.E. 45,.139 Til. 363; Overman vy. 
State, 143 N.E. 604, 194 Ind. 483. But 
see State v. Douglass, 1 Mo. 527 (hold- 
ing that a witness cannot refuse to 
answer because his doing so might 
disclose the names of persons who 
might testify against him). 


(Cal.App.) 24 


51. Commonwealth v. Warden, 9 
Pa. Dist.&Co. 395. 


52. Ex parte Sales, (Cal.App.) 24 
P.(2d) 916; Ex parte Crow, 14 P.(2d) 
920, 126 Cal.App. 621; In re Adjudica- 
tion of Myers and Brei, 83 Pa.Super. 
383. 


53. Ballmann vy. Fagin, 26 S.Ct. 212, 
200 U.S. 186, 50 L.Ed. 433. But see 
In re Hooks Smelting Co., 138 F. 954, 
15 Am.Bankr. 83 (although an officer 
of a bankrupt corporation is under 
indictment in a state court for em- 
bezziement of the funds of the corpo- 
ration, and cannot be required, on his 
examination before the referee, over 
his claim of privilege, to state wheth- 
er or not he appropriated certain mon- 
ey of the corporation to his own use, 
he may be required to state whether 
or not he has in his possession or un- 
der his control any property belong- 
ing to the bankrupt estate). 


54. Frain v. Applegate, 
(2d) 274, 239 Ky. 605. 

55. State v. Dufek, 193 N.W. 928, 
49 N.D. 851. ; 


40 S.W. 


Accused as not compelled to furnish 
evidence against himself by wviting 
name see Criminal Law § 1103. 


60. State v. Smith, 228 N.W. 
56 S.D. 238. 


61. Discovery: 
Generally see Discovery 18 C.J. p 1054. 


As proceeding to which privilege is 
applicable see Supra § 874. 


Scope and extent of privilege as ap- 
plicable to party in equity proceed- 
ing generally see supra note 45 [da]. 


62. Fisher v. Price, 11 Beav. 194, 50 
Reprint 791. See Sparks v. Reeves, 
51 So. 574, 165 Ala. 352 (under Code 
[1896] §§ 1850-1858, although some of 
the interrogatories propounded might 
have had an incriminatory tendency, 
defendant was not excused from an- 


240, 


swering such as were pertinent and 
had no such tendency). 
63. U.S. Bank v. Biddle, 2 Pars.Eq. 


Cas.) Graoue le 


64. Lichfield v. Bond, 6 Beav. 88, 
49 Reprint 758; Glynn v. Houston, 1 
cen 329, 15 Eng.Ch. 329, 48 Reprint 

fa] Plaintiff’s duty to rue kee in- 
criminating matter. — Lichfield  v. 

Bond, 6 Beay. 88, 49 Reprint 758. 


65. Of accused see supra § 876, in- 
fra § 888. 


Time for claiming privilege see in- 
fra § 907. 


6G, U.S. Kimball Ti7 By £56: 
People v. Hummel, 96 N.Y.S. 878; In 
re Eckstein, 24 A. 63, 148 Pa. 509 [aff 
sub nom. Yard’s Case, 10 Pa.Co. 41]. 


fa] Witmess under indictment in 
other proceeding involving same 
transactions.—In re Scott, 95 F. 815, 


1 Am.Bankr. 49; 
Y.S. 482, 143 App.Div. 
N Seaisis 1048, 70 Misc. 


In re Phillips,,128 N. 
522 [rev 127 
8, ao NEY. Or. 


for purpose of impeachment see in- 
fra § 1050. 


Order for examination where incrim- 
ination of party not Sane eg in- 
volved see Discovery §.9 


68. U.S. v. Price, 163 F. 904 [aff 
Seogh ba 257, 216 U.S. 488, 54 L.md. 


69. WNecessity for claim see infra 
§ 901. 


Waiver see infra §§ 911-913. 


70. In re Phillips, 128 N.Y.S. 482, 
4838, 143 App.Div. 522 [rev 127 N.Y.S. 
1048, 70 Mise. 8, 25 N.Y.Cr. 244, and 
dist Matter of Foster, 124 N.Y.S. 667, 
139 App.Div. 769] (‘‘that case, how- 
ever, related to a subpcena duces te- 
cum requiring the witness to produce 
documents the mischief being 
accomplished by the mere act of 
obedience to the mandate, while in the 
case at bar the witness can attend and 
be examined on many subjects con- 
nected with the inquiry, other than 
those which relate to the criminal 
charges pending against him’’). Pri- 
vilege as to production of books and 
papers see infra § 899. 


71. Cutter v. Cooper, 125 N.E. 634, 
234 Mass. 307; Board of Com’rs of 
Borough of Vineland v. Maretti, 117 
A, 483, 93 N.J.Hq. 513. 


fa] Imterrogatories in bill for dis- 
covery.—Board of Com’rs of Borough 
of Vineland v. Maretti, 117 A. 488, 93 
N.J.Eq. 513. 

72. People’v. Kiely, 203 N.W. 112, 
230 Mich. 403. 

73, Constitutional guarantee as 
not extending to answer: 


we. reves witness generally see infra 
94, 


Subjecting witness to civil suit or 
pecuniary loss see infra § 896. 


74 See infra §§ 911-913. 
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selves;7> so a witness may refuse to answer where 
his answer would show, or tend to show, that he has 
been guilty of a erime involving abortion,’® adul- 
tery,’ assault with intent to murder or kill,*® big- 
amy,7?® bribery,®® champerty,®! civil service,*? com- 
pounding a felony,’* conspiracy,** desertion,®® duel- 
ing,’® dynamiting,®” elections,*® embezzlement,®® es- 
fraud,®? 
gaming,®® homicide,®® incendiarism,°* ineest,”° ju- 
perjury,* 
tion,® registration of fictitious business name,® sale 
of articles with forged trade-marks,’ sale of shares of 
The constitutional right to re- 
frain from giving incriminating evidence will not 


eape,®® forgery,®! fornication,°? 


ries,°® lareeny,! libel,? liquor,? 


stock,® or usury. 2 


WITNESSES 


game,?* 


prostitu- 


excuse a witness from answering questions relative 


75. Claborn v. State, 171 S.W. 862, 
115 Ark. 387; Ex parte Tahbel, 189 P. 
804, 46 Cal.App. 755. See cases infra 
notes 76-9. 

76. Ex parte Crow, 14 P.(2d) 920, 
126 Cal.Anp. 621; Ex parte Crow, 14 
P.(2d) 918, 126 Cal.App. 617. 

77. Stevens v. State, 32 P. 350, 50 
Kan. 712; Page v. Payne, 240 S.W. 
156, 2938 Mo. 600; Smith v. Smith, 21 
SHEEP aGGF* TE NIC. 86s), Marks’ -v,. 
Marks, 43 Pa.Co. 553. 

78. Story v. State, 49 So. 
Ala. 100; Morris v. State, 
801, 150 Ark. 1; State v. Knox, 
EO Ss Sy Ste. 21 14 Smithy ve 
TAS SaWreeiege, 66. TRexCr. (593- 


79. State v. Talbott, 73 Mo. 347. 

go. In re Doyle, 42 F.(2d) 686 [rev 
on other grounds 47 F.(2d) 1086]; 
People v. Spain, 138 N.E. 614, 307 Ill. 
283. 

81. Douglass v. Wood, 
(Tenn.) 393. 

$2. Peo. v. Spain, 138 N.E. 614, 307 
Til. 283. 

83. Pleasant v. State, 15 Ark. 624. 

84. Peo. v. Spain, 138 N.BH. 614, 307 
Tk. 283. 

85. Marks v. Marks, 43 Pa.Co. 553. 


86. State v. Edwards, 11 S.C.L. 13; 
Cullen v. Com., 24 Gratt. (65 Va.) 624. 


87. Ex p. Andrews, 100 S.W. 376, 
il anewe(Oi dele 


gg. I111—Stevenson v. Baker, 
N.E. 842, 347 Ill. 304. 


Ky.—Scholl v. Bell, 102 S.W. 248, 
125 Ky. 750, 31 Ky.L. 335. 


Minn.—Berg v. Penttila, 
935, 173 Minn. 512. 

N.M.—Montoya v. Ortiz, 175 P. 335, 
24 N.M. 616. 

Wis.—State v. Olin, 23 Wis. 309. 

Testimony of voters generally as 
to how they voted see Elections §§ 
339, 340. 

89. In re Hooks Smelting Co., 138 
F. 954: In the Matter of Green, 86 Mo. 
App. 216; In re Ullman, 9 Ohio N.P 
N.S. 12. 

90. In re Allison, 120 N.W. 19, 156 
Mich. 34. 

91. Evans v. Metropolitan Life Ins. 
Co., 144 A. 294, 294 Pa. 406. 

92. Ex p. Boscowitz, 4 So. 279, 84 
Ala. 463, 5 Am.S.R. 384; Low v. Mitch- 
ell, 18 Me. 3872; People v. Brewer, 27 
Mich. 134 Reed v. Williams, 5 Sneed 
(Tenn.) 580, 73 Am.D. 157. 


93. Ex p. Clarke, 37 P. 230, 103 
Cal. 352; State ex rel. Strodtman v. 


753, 160 
233 S.W. 
82 S. 
State, 


1 Swan 


179 


217 N.W. 


Haid, 30 S.W.(2d) 466, 325 Mo. 1137 
fden quashal of op sub nom. Ex parte 
Meyer, (App.) 18 S.W.(2d) 560]., 
Examination of bankrupt see Bank- 
ruptcy § 341. 
94. Commonwealth v. Phoenix Ho- 
tel Co., 162°S.W.- 823, 157 Ky. 180. 


95. U.S—In re Feldstein, 103 F. 
269, 4 Am.Bankr. 321. 


Ill.—Minter v, People, »29 N.E. 45, 
139 Ill. 363 [rev 39 Ill.App. 438]. 


Mo.—State v. Lee, 128 S.W. 987, 228 
Mo. 480; Ex p. Gauss, 122 S.W. 741, 
223 NMOl 217, Led Amnsuk.. bi Us «hex ops 
Hichel, 122 S.W. 743, 223 Mo. 258. 


ee ae re Doran, 2 Pars.Eq.Cas. 
R.I.—Ex parte Werner, 124 A. 195, 
46 Re 1 


[a] Purchase of lottery ticket.— 
In re Doran, 2 Pars.Eq.Cas. (Pa.) 467. 


96. Ex parte Sales, (Cal.App.) 24 
P.(2d) 916; Stallings v. State, 70 S.E. 
1015, 136 Ga. 131; Sovereign Camp, 
W. Q. W., v. Bailey, (Tex.Civ. App.) 
234 S.W. 412 [error refused]. 
re Ex p. Dixon, 2 Rev.Crit. (Can.) 

98. Ex p. Nesson, 125 N.W. 124, 25 
S.D. 49, 27 L.R.A.N.S. 872 (female 
witness). 


99. Louisville, ete. R. Co. 
Schwab, 105 S.W. 110, 127 Ky. 82, 31 
Keys todo. 

1, U.S. v. Moses, au F..Cas.No. 15,- 
824,01 Cranch, C/G) L701: Vacalis! v. 
State, 86 So. 89, 17 Ala. App. 521 [rev 
86 So. 92, 204 Ala. 845]; State v. Dis- 
trict Court of Fifth Judicial Dist. in 
and for Nye County, 174 P. 1023, 42 
Nev. 218. 


2. Simmons v. Holster, 13 Minn. 
249; Matter of Tappan, 9 How.Pr. (N. 
Y.) 394; Ex p. Andrews, 100 S.W. 376, 
Dilip D Oxe Crain 


3. Ala.—Ex parte Frenkel, 
878, 17 Ala.App. 563. 


Iowa.—State v. Dickson, 202 N.W. 
225, 200 Iowa 17. 


Mo.—Ex parte January, 
241, 295 Mo. 653. 


N.Y.-—Cullinan v. Quinn, 88 N.Y.S. 
9638, 95 App.Div. 492. 


Tex.—-Ex p. Merrell, 
50) Dex. Cr, 193: 


4 State v. Blake, 25 Me. 350; 
Friess v. New York Cent., etc., R. Co., 
22 N.Y.S. 104, 67 Hun 205 [aff 55 N.R. 
892, 140 N.Y. 639]. 

Privilege as applicable to previous 


testimony in same proceeding see in- 
fra text and notes 10-12. 


85 So. 


246 S.W. 


95 S.W. 1047, 
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to the truthfulness of his previous testimony in the 
same proceeding? at a preliminary hearing;'+ how- 
ever, it has been held that a witness at a trial is 
not bound to answer as to his testimony at a prelimi- 
nary examination where his answer might subject 
him to a prosecution for perjury.” 
not refuse to answer as to a matter having no ten- 
dency to incriminate him,'*® as where 
of a city ordinance is involved and the proceeding 
to enforce the penalty for such violation is not con- 
sidered a criminal prosecution.*4 
claim the privilege not to incriminate himself unless 
at the time he is liable to prosecution and punishment 
for the offense which would be disclosed.t® 


A witness can- 


the violation 
A witness cannot 


W here 


x 


aoe" State v. Coella> 28 P. 28, 3 Wash. 


6. Feldgus v. Friedman, 112 A. 97, 
269 Pa. 60. 


7. Byass v. Smith, 17 N.Y.Super. 
679: -Byass v. Sullivan, 21 How.Pr. 
re YS OOs 


8. Joslin v. Noret, 194 N.W. 988, 
224 Mich. 240. 


9. Henry v. Salina Bank, 1 N.Y. 83, 
How.App.Cas. 173 [aff 3 Den. 593 (aff 
2 Den. 155)]; Fellows v. Wilson, 31 
Barb. (N.Y.) 162; Connor v. Bradey, 
Anth. @N: SP GN Y)* 3854 | (Curtis ive 
Knox, 2 Den. (N.Y.) 341; Burns. v. 
Kempshall, 24 Wend. (N.Y.) 360, [aff 4 
Hill 468]. 


10. Ex parte Mackenzie, 137 A. 319, 
320, 100 Vt. 325. 


“Tt would be strange indeed, if a 
witness, pressed on cross-examination 
to admit that his previous testimony 
was false, or questioned concerning 
the existence of fact’ which would 
tend to make his testimony less credi- 
ble, could be heard to say that an an- 
swer would tend to convict him of the 
and that he was 
Ex parte 


crime of perjury, 
privileged not to answer.” 
Mackenzie, supra. 


11. Crum v. Brock, 101 So. 704, 136 
Miss. 858. 


12. Bellinger v. 
(NEY) 595. 


13. State v. Matlack, 64 A. 259, 21 
Del. 401; Richman, v. State, 2 Iowa 
532; Kirschner v. State, 9 Wis. 140. 
See cases infra this note; infra notes 
14, 18, 19. See also People v. Kent, 
133 N.E. 276, 300 Ill. 324 (rule applied 
to return in mandamus proceeding). 


[a] Answers held to have no tend- 
ency to incriminate witness.—(1) A 
witness must answer whether or not 
he saw defendant at a public gaming 
table. EXx p. Lindo, 15 F.Cas.No. §,- 
364, 1 Cranch C.C. 445. (2) A witness 
in a prosecution for seduction must 
testify as to his relations with prose- 
eutrix, whose previous chastity i in 
issue, ‘where neither adultery nor for- 
nication is a crime. Cook v. State, 
144 S.W. 221, 102 Ark. 363. 


14. City of Mobile v. McCown Oil 
Co., 148 So. 402, 226 Ala. 688. 


Violation of municipal ordinance as 


People, 8 Wend. 


crime see Criminal Law § 2; Munici- 
pal Corporations § 608. 
15. U.S.—Brown y. Walker, 16 S. 


Ct. 644, 161 U.S. 591, 40 L.Ed. 819 [aft 
70 F. 46]. See U. S. v. 146,157 Gal- 
lons of Alcohol, 3 F.Suppl. 450 (ap- 
parently applying rule to proceeding 
for forfeiture). 


Cal.— Px p. Cohen, 88 P. 364, 104 
Cal. 524, 43 Am.S.R. 127, 26 L.R.A. 423, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the witness is immune from prosecution,'® or pros- 
ecution is barred by the statute of limitations,!* 
where the witness’ participation in the act in ques- 
tion was not eriminal,!® where at the time of the act 
in question it was not an offense,!® or at the time 
of questioning the act is no longer punishable,”° 
where the statute creating the offense has been re- 
pealed,?! where the witness has been tried for the 
offense and acquitted,?2 or, if convicted, has satis- 
fied his sentence,?* where the witness has pleaded 
guilty to the offense in question,?* or has been par- 
doned,?*° he may be compelled to answer. Where the 
witness, although tried and convicted, has moved for 
a new trial, which proceeding is pending, he will not 
be required to answer a question incriminating him- 
self.2® Where the witness’ pardon is conditional, 
subject to revoeation,?’ or his right to a pardon mere- 
ly equitable,2® the witness may avail himself of his 
constitutional privilege of refusing to answer; nor 
does the tender of a pardon deprive the witness of 
his right to reject it and to refuse to testify on the 
ground that his testimony may incriminate him.?° 
Although the prosecutor has entered a nolle prosequi 
in a pending prosecution against a witness, the entry 
does not affect the witness’ privilege against self- 
incrimination, inasmuch as the prosecutor may bring 


Ill.—Peo. v. Boyle, 144 N.E. 342, 312 23. 
Til. 586. 4; 


Nev.—Ex p. Hedden, 90 F. 737, 29 
Nev. 352, 13 Ann.Cas. 1173 and note. 46)]. 
N.Y.—In re Rouss, 116 N.E. 782, 221 24. 
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Ex p. Cohen, 38 P. 364, 104 Cal. 
Heyeg wonysn iam Ie 
fappr Brown v. Walker, 16 S.Ct. 644, 24 
161. U.S. 591, 40.4. .319) (aff 70: FB A 


State v. Knudtson, 83 P. 226, 
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a new complaint concerning the same offense against 
him.?° Even though a witness has testified that he 
was in no way connected with a criminal offense, yet, 
where the circumstances are such as to place him in 
danger of a prosecution therefor, he may refuse to 
answer on the ground that his evidence may tend 
to eriminate him.*? 


Motive of witness.*? Where his answer would 
have a tendency to incriminate the witness, he is 
protected in his claim of privilege irrespective of his 
motive;** it is immaterial what other purpose his 
silence serves.** 


Disgrace.2> A constitutional provision, that no 
person shall be compelled to be a witness against 
himself is not intended to shield the witness from the 
disgrace attached to exposure of his crime, but only 
from the disclosure of evidence that may be used to 
convict him of a criminal offense.?° 


Discovery.**7 On a bill for discovery, or under 
statutes authorizing a similar procedure, a party is 
not required to answer an interrogatory or question 
that would tend to expose him to a criminal charg‘e*® 
of adultery,®® bigamy,*® conspiracy,*! embezzle- 
ment,*? incest,4* larceny,** libel,*® maintenance,*® 


33. U.S. v. Herron, 28 F.(2d) 122. 
See cases infra note 34. 


In re Berman, 287 P. 126, 105 
Cal,App. 37; Peo. v. Forbes, 38 N.E. 
Bie, Was Nee, OO. 


35. Answers merely tending to de- 


26 L.R.A. 423 


N.Y. 81 [rearg den and amendment of 
remittitur gr 117 N.E. 1088, 221 N.Y. 
667]; People v. Cassidy, 107 N.E. 713, 
213 N.Y. 388, Ann Cas.1916C 1009; Peo- 
ple v. Kelly, 24 N.Y. 74, 24 How.Pr. 
369; Peo. v. Cahill, 110 N.Y.S. 728, 126 
App.Div. 391. 
Tex.-—_Floyd v. State, 7 Tex. 215. 


See also cases infra notes 18-25 and 
§§ 881-886. 


16. See infra §§ 884-886. 
17. See infra § 883. 


18. Bradley v. Clarke, 65 P. 395, 
$337 Cal. 196s, louisville. etc.; Ra Co. 
Venochwab;, LO5 Saw wellO, L2%y Kor. 82) 
31 Ky.L. 1313; State v. Rand, 51 N. 
H. 361, 12 Am.R. 127. See cases infra 
this note. 


{a] Purchaser of intoxicating liq- 
tor illegally sold.—Wakeman _ v. 
Chambers, 28 N.W. 498, 69 Iowa 169, 
BS Am-R. 21s; Com. Vu Willard, 22 
Pick. (Mass.) 476; Page v. State, 11 
Lea (Tenn.) 202. 


19. Ex p. Cohen, 38 P. 364, 104 Cal. 
524) 48°Am. SR 127,426" RUA. 423 
[appr Brown y. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819 (aff 70 F. 
Tae Close v. Olney, 1 Den. (N.Y.) 


20. Ex p. Cohen, 38 P. 364, 104 Cal. 
524, 43 Am.S.R. 127, 26 L.R.A. 423 
[appr Brown v. Walker, 16 S.Ct. 644, 
ii 591, 40 L.Ed. 819 (aff 70 F. 


21. Ex p. Cohen, 38 P. 364, 104 Cal. 
524, 43 Am.S.R. 127, 26 L.R.A. 423 
[appr Brown v. Walker, 16 S.Ct. 644, 
pee ee 591, 40 L.Ed. 819 (aff 70 F. 
4 F 


22. Ex p. Cohen, 38 P. 364, 104 Cal. 
524, 43 Am.S.R. 127, 26 L.R.A. 423 
{appr Brown v. Walker, 16 °S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819 (aff 70 F. 
46)]; Lothrop v. Roberts, 27 P. 698, 
16 Colo. 250; Wilson v. Ohio Farm- 
er’s Ins. Co., 73 N.E. 892, 164 Ind. 462. 

‘ 


11 Idaho 524. 


25. People v. Cahill, 110 N.Y.S. 728, 
126 App.Div. 391 [aff 86 N.B. 39, 193 
N.Y. 232, 20 L.R.A.N.S. 1084]; Brown 
v. Walker, 16 S.Ct. 644, 161 U.S. 591, 
40° Lied. ‘819 [aff 70 B., 46). Bx p. 
Irvine, 74 F. 954; Reg. v. Boyes, 1 B. 
&-S; 311, 101 HC... 311, 121 Reprint 
730, 2 F.&F. 157, 175 Reprint 1004; 
Roberts v. Allatt, M. & M. 192, 22 E. 
C.L. 505, 173 Reprint 1128 [overr Rex 
v. Shaftesbury, 8 How.St.Tr. 759; Rex 
v. Reading, 7 How.St.Tr. 259]. But see 
Moloney v. Daws, 2 Hilt. (N.Y.) 247 
(construing a provision for the omis- 
sion of the verification of an answer 
where defendant would be privileged 
from testifying, and stating, relative 
to a suggestion that, among other pos- 
sibilities, defendant may have been 
pardoned, that “even where a witness 
has been pardoned for the offense, he 
is privileged from answering respect- 
ing it’). 

26. Stallings v. State, 70 S.E. 1015, 
L36eGan tea). 


27. Inre Allison, 120 N.W. 19, 156 
Mich. 34 (where the witness might be 
compelled to disclose a different state 
of facts from that presumably used 
in securing pardon). 


28. Ex p. Irvine, 74 F. 954 (right 
of accomplice testifying for govern- 
ment). 


29. ,Curtin v...U.)S., 85 Si@t./271,.236 
U.S. 96, 59 L.Ed. 482 [rev sub nom. U. 
S. v. Burdick, 211 F. 492]; Burdick v. 
LON Sea) adap FS hi PAS ARS al Wat mal oy ass) Ue 
Ed. 476 [rev 211 F. 492]. 


30. Ex parte Tomassi, 156 A. 533, 
104 Vt. 34. 


Nature and effect of nolle prosequi 
generally see Criminal Law § 779. 


81. People v. Forbes, 38 N.E. 303, 
1430 N.Y. 229. 


32. Caprice or sentiment as insuf- 
ficient reason for refusal to testify 
see Supra § 869. 


grade witness see infra §§ 894, 895. 


36. Brown vy. Walker, 16 S.Ct. 644, 
161 U.S. 591, 605, 40 L.Ed. 819 [aff 70 
F. 46]; Mackel v. Rochester, 102 F. 
314, 42 C.C.A. 427; People v. Boyle, 
144 N.B. 342, 312 Ill. 586; Moline Wa- 
gon Co. v. Preston, 35 Tll.App. 358; 
Marshall v. Carr, 114 A. 500, 271 Pa. 
271; In re Kelly, 50 A. 248, 200 Pa. 
430, 86 Am.S.R. 719; Com. v. Roberts, 
Brightly (Pa.) 109; Kendrick v. Com., 
78 Va. 490. 


37. Generally see Discovery 18 C.J. 
p 1054. 


38. See cases infra notes 39-47, 


89. French vy. Venneman, 14 Ind. 
282; Black v. Black, 26 N.J.Eq. 431. 


40. Hatfield v. Hatfield, 5 Bro.P.C. 
100, 2 Reprint 559. 


41. Leggett v. Postley, 2 Paige (N. 
Xi) 99: 
42. Board of Com’rs of Borough of 


Vineland v. Maretti, 117 A. 483, 93 N. 
J.Eq. 513 (where one in a fiduciary 
position embezzles his employer’s 
money, he will be held to account in 
equity notwithstanding his liability 
to criminal prosecution, but he cannot 
be compelled to discover any facts 
tending to incriminate himself). 


Accounting in equity see Accounts 
and Accounting §§ 56-141. 


43. Claridge v. 
59, 33 Reprint 443. 


44. Woolson Spice Co. v. Columbia 
Trust Co., 183 N.Y.S. 400, 193 App. 
Div. 346; Cartwright v. Green, 8 Ves. 
Jr. 405, 32 Reprint 412. : 


Hoare, 14 Ves.Jr. 


45. Thorpe v. Macauley, 5 Madd. 
218, 56 Reprint 877. 
46. London v. Ainsley, 1 Anstr. 


158, 145 Reprint 831; Wallis v. Port- 
land, 8 Bro.P.C. 161, 3 Reprint 508; 
Sharp v. Carter, 3 P.Wms. 375, 24 Re- 
print 1108. 
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or practicing medicine without a license.*7 Where 
the allegations of a bill of discovery are not of such 
character that if answered they would subject de- 
fendant to a criminal prosecution, a demurrer will 
not lie.#® 


[§ 881] (b) Reality of Danger of Prosecution.*® 
The privilege against self-incrimination is confined 
to real danger, and does not extend to remote possi- 
bilities out of the ordinary course of law.°® Answers 
to particular questions have been held not to involve 
the witness in any zone of reasonable danger of self- 
incrimination with reference to matters pertaining 
to adultery,®! elections,®°? gaming,®? intoxicating 
liquor,** or taxation.®® The privilege exists if there 
is a reasonable possibility of prosecution ;°° to bring 
a person within the protection of the privilege it is 
not necessary that a prosecution should have been 
commenced and be actually pending.®? 


[§ 882] (c) Liability to Prosecution in Other Ju- 
risdiction.°’ The English rule of evidence against 
compulsory self-inerimination, on which historically 
the privilege guaranteed by the federal constitution 

47. Marshall v. Riley, 7 Ga. 367. alios, 


48. City of Mobile v. McCown Oil 
Co., 148 So. 402, 226 Ala. 688; Wolf 
v. Wolf, 2 Harr.&G. (Md.) 382, 18 Am. 
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proteétion © 

brought by means of his own evidence 
within the penalties of the law. But 
it would be to convert a salutary pro- 
tection into a means of abuse if it 


[§§ 880-882 


rests, does not protect the witness against disclosing 
offenses in violation of the laws of another country.*? 


‘In a proceeding in the courts of a state, a witness is 


not privileged to refuse to answer because of the ap- 
prehension of criminal prosecution in another 
state.°° 


Privilege in federal proceeding as including lia- 
bility to prosecution under state law. Under the 
federal amendment against self-incrimination, it has 
been held that a witness in a federal proceeding was 
exonerated from a disclosure which would have ex- 
posed him to prosecution under the law of the 
state;®t on the other hand, it has been held that 
because the testimony which a witness might be re- 
quired to give in a federal proceeding might have a 
tendency to incriminate him under the laws of a 
state, a separate and different sovereignty, it would 
not bring the witness within the protection of the 
federal amendment, if the testimony would not also 
tend to incriminate ‘him under a federal law.®? 


Privilege in state proceeding as including liabil- . 
ity to prosecution under federal law. The possibil- 


Trust Co., 1838-N.Y.S. 400, 193 App.Div. 
346; State v. Wood, 134 A. 697, 99 Vt. 
490, 48 A.L.R. 985. See to same effect 
In re Werner, 152 N.Y.S. 862, 167 App. 
Div. 384 (where there was no ap- 


ue \ ’ 
against being 


D. 313. 


Examination as not necessarily in- 
volving crime see Discovery § 99.. 


49. Determination of right to priv- 
ilege see infra § 909. 


50. U.S.—Mason vy. U. S., 37 S.Ct. 
621, 244 U.S. 362, 61 L.Ed. 1198; Brown 
v. Walker, 16 S.Ct. 644, 161 U.S. 591, 
AD Te Mde1 ON fast 70 ESv46ys Un TStiv: 
Weinberg, 65 F.(2d) 394 [cert den 54 
S.Ct. 93]; Abrams v. U. S., 64 F.(2d) 
22; O’Connell v. U. S., 40 F.(2d) 201 
[cert gr 50 S.Ct. 461, 381 U-S. 716, 74 
L.Ed. 1136, cert dism 51 S.Ct. 658, 75 
L.Ed. 1472]. 


Conn.—McCarthy v. Clancy, 148 A. 
551, 110 Conn. 482. 


Ill.—Peo. v. Boyle, 144 N.E. 342, 312 
Ill. 586; Peo. v. Butler St. Foundry, 
etc., Co., 66 N.E. 349, 201 Ill. 236. 


N.Y.—In re Werner, 152 N.Y.S. 862, 
167 App.Div. 384; Friess v. New York 
Cent .Ctess Rao, 22 Ne Yas. oL04. 6% 
Aun 205 [aff 35 N.H. 892, 140 N.Y. 
639]. 


Porto Rico.—In re Decker, 1 Porto 
Rico Fed. 381. 


Tex.—Ex parte Copeland, 240 S.W. 
314, 91 Tex.Cr. 549. 


vt.—State v. Wood, 134 
Vt. 490, 48 A.L.R. 985. 


Wis.—Rudolph v. State, 107 N.W. 
466, 128 Wis. 222, 116 Am.S.R. 32. 


“The danger to be apprehended 
must be real and appreciable, with 
reference to the ordinary operation of 
law in the ordinary course of things, 
—not a danger of an imaginary and 
unsubstantial character, having refer- 
ence to some extraordinary and barely 
possible contingency, so improbable 
that no reasonable man would suffer 
it to influence his conduct. We think 
that a merely remote and naked possi- 
bility, out of the ordinary course of 
law and such as no reasonable man 
would be affected by, should not be 
suffered to obstruct the administra- 
tion of justice. The object of the law 
is to afford to a party, called upon to 
give evidence in a proceeding inter 


UNAS) IG) 


were to be held that a mere imaginary 
possibility of danger, however remote 
and improbable, was_ sufficient to 
justify the withholding of evidence 
essential to the ends of justice.’”’ Per 
Cockburn, C.J., in Reg. v. Boyes, 1 
B.&S. 311, 329, 330, 121 Reprint 730 
[quot and appr Mason v. U. S., 37S. 
Ct.. 621, 622, 244 U.S. 362, 61 L.Ed. 
1198; Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 599, 40 L.Ed. 819; Evans 
v. Evans, [1994] P. 378, 380; appr Ex 
parte Reynolds, L.R. 20 Ch. 294]. 


[a] ‘*Test to be applied is whether 
the witness has a reasonable cause to 
apprehend danger to himself from a 
direct answer to the questions as pro- 
pounded.”’ In re Doyle, 42 F.(2d) 686, 
ara ak a on other grounds 47 F.(2d) 
10 : 


51. Evans v. Evans, [1904] P. 878. 
52. Abrams v. U. S., 64 F.(2d) 22. 


53. Mason v. U. S., 37 S.Ct. 621, 244 
U.S. 362, 61, L.Ed. 1198; Richman v. 
State, 2 Iowa 532. 


542 WU. OS. Vv. een 
394 [cert den 54 S.Ct. 93]. 


55. In re Doyle, 42 F.(2d) 686 [rev 
on other grounds 47 F.(2d) 1086]; 
Doyle v. Hofstader, 177 N.E. 489, 257 
N.Y. 244. 


56. Doyle v. Hofstader, supra; 
Lindquist v. Hayes, 153 N.E. 297, 23 
Ohio App. 141. 


57. Hx p. Clarke, 37 P. 230, 103 Cal. 
352; People v. Rosenheimer, 128 N.Y. 
S. 10938,.70 Misc. 433, 25 N.Y.Crj368 
[aff 130 N.Y.S..544, 146 App.Div. 875 
(rev on other grounds 102 N.E. 530, 
209 N.Y. 115, 46 L.R.A.N.S. 977, Ann. 
Cas.1915A 161)]. 


58. As determining validity of im- 
munity statute see supra § 876. 


65 F.(2da) 


Reality of danger of prosecution 
see supra § 881. 


59. United States v., Murdock, 52 
S.Ct. 63, 284 U.S. 141, 76 L.Wd. 210, 82 
AV IEA deondon 


60. Woolson Spice Co. v. Columbia 


parent danger of criminal prosecution 
in another state). 


[a] Where acts inquired about oc- 
curred outside jurisdiction, a witness 
could not claim the privilege of refus- 
ing to answer on the ground that the 
answers might incriminate him, as he 
would not be liable to prosecution in 
the state for such aets. In re Cap- 
peau, 190 N.Y.S. 452, 198 App.Div. 357. 


61. Ballman v. Fagin, 26 S.Ct. 212, 
200 U.S. 186, 50 L.Ed. 4383;. United 
States v. Saline Bank, 1 Pet. (U.S.) 
100, 7 L.Ed. 69; In re Hooks Smelting 
Co., 138 F. 954, 15 Am.Bankr. 83; In 
re Kanter, 117 F. 356; In re Feldstein, 
103, BN 269):) in re (Scott,..95 ia Stool 
Am.Bankr. 49. See In re Doyle, 42 F. 
(2d) 686, [rev on other grounds 47 
F.(2d) 1086] (after holding that the 
rule laid down in United States v. 
Saline Bank, supra, which was a bill 
in equity for discovery and relief, . 
and in Ballman y. Fagin, supra, where 
the witness would have been liable to 
federal prosecution as well as subject 
to the criminal law of the state, was 
the law of the district as to self-in- 
crimination under state law in federal 
proceedings and that if the witness’ 
answer would only incriminate him 
under the state law nevertheless the 
claim of privilege under the federal 
amendment would still be maintain- 
able, per Woolsey, D. J., “I feel that 
I am supported in my belief that the 
question may fairly be considered not 
to have been finally passed on by the 
Supreme Court, by the fact that in the 
case of Vajtauer v. Commissioner of 
Immigration, 47 S.Ct. 302, 273 U.S. 103, 
113,71 L.Hd. 560, Mr. Justice Stone, in 
giving the opinion of the court, after 
holding that Vajtauer had not raised 
his claim of privilege in a timely 
fashion, said at page 118 of 273 U. S., 
47 8S. Ct. 302, 306%, ‘This conclusion 
makes it unnecessary for us to con- 
sider the extent to which the Fifth 
Amendment guarantees immunity 
from self-incrimination under state 
pha tt wb 


62. S. v. Murdock, 51 F.(2d) 389% 
[rev on serps grounds 52 SrCteoen cod 
U.S. 141, 76 L.Ed. 210, 82.A.L.R. 1376]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ity of prosecution under a federal law, it has been 
held, is not a proper ground for refusing to answer a 


question in a state proceeding.*®® 


[$ 883] (d) Bar of Prosecution by Statute of 
Although the protection of the stat- 
ute of limitations has been held insufficient to war- 
rant the loss of the privilege,®® generally, where a 
prosecution of the criminal act under inquiry is bar- 
red by the statute of limitations, a witness may be 
The burden rests on the op- 
ponent of the privilege not only to show that the 
statutory period has expired, but that no prosecu- 
tion has been begun within that period, or, if begun, 
that it has been discontinued in such a manner as to 


Limitations. °4 


compelled to answer.®® 


63. Woolson Spice Co. vy. Columbia 
Trust Co., 183 N.Y.S. 400, 193 App.Div. 
346. But see Ex parte January, 246 
S.W. 241, 295 Mo. 653 (holding witness 
not required to answer where such 
answer would furnish a link in prose- 
cution under state law but adding as 
additional ground for refusal liabil- 
ity to prosecution under federal law). 


64. imitation of prosecutions see 
Criminal Law §§ 340-358. 


65. McFadden v. Reynolds, 11 A. 
_ 638, 641, 9 Pa.Cas. 105 (‘‘we are not 
prepared to hold that, where a wit- 
ness is asked upon the stand to say 
whether he has committed a crime, 
._ he shall be compelled to do so simply 
because he may, if a prosecution for 
that crime is subsequently instituted 
against him, plead the statute of limi- 
tations in defense. It seems to us he 
is protected against criminating him- 
self in such a manner as to subject 
himself even to a prosecution. Were 
he compelled to answer the question 
as a witness, his answer would be 
sufficient, when testified to by others 
who heard it, to lay before a magis- 
trate, who could commit him,to prison 
to answer the charge, in default of 
bail. It would be also sufficient to 
place before a grand jury, who could 
find an indictment against him upon 
mere proof of his extorted answer. 
He could thereupon be compelled to 
appear in a criminal court to answer 
the charge, and would be obliged to 
employ counsel to defend him. He 
would necessarily undergo all the ex- 
pense and trouble, besides suffering 
the shame, perhaps the ignominy, of 
defending himself against a criminal 
accusation made by his own mouth 
against himself, because he was 
coerced to do so by the peremptory 
order of a court clothed with power to 
commit him indefinitely to prison for 
contempt in case of disobedience. At 
least, he would be obliged to plead 
the statute of limitations, and, if the 
crime were infamous, an acquittal on 
such a plea would be scarcely better 
than a conviction. We have never 
held that a witness might be compell- 
ed to criminate himself in such cir- 
eumstances, and with our present 
views we decline to hold so now’). 


66. U.S.—In re Doyle, 42 F.(2d) 686 
{rev on other grounds 47 F.(2d) 
1086]; U. S. v. Smith, 27 F.Cas.No. 
16,332, 4 Day (Conn.) 121. 


Ala.—Calhoun v. Thompson, 56 Ala. 
166, 28 Am.R. 754. 

Cal.—Ex p. Cohen, 38 P. 364, 104 
Cal. 524, 43 Am.S.R. 127, 26 L.R.A. 423 


[appr Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819 (aff 70 F. 


46)]. 
‘D.C.—O’Neil v. O’Neil, 55 App.D.C. 
40, 299 F. 914. 


Tll.— Weldon v. Burch, 12 Ill. 374; 
Prussing vy. Jackson, 85 Ill.App. 324 


Fs 
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protect the witness from further prosecution.®* 
Where the statute of limitations excludes the time 


during which the party charged was not a resident 


tected.°? 


[rev 69 N.B. 771,) 208° TN. 867° 


Iowa.—Mahanke v. Cleland, 41 N. 
W. 53, 76 Iowa 401. 


Nev.—Ex p. Hedden, 90 P. 787, 29 
Nev. 352, 13 Ann.Cas. 1173. 


N.H.—Manchester, ete. R. Co. v. 
Concord R. Co., 20 A..383, 66 N.H. 100, 
49 Am.S.R. 582, 9 DeR.A.7 689. 


N.Y.-—In re Cappeau, 190 N.Y.S. 
452, 198 App.Div. 357; People v. Ca- 
hill, 110 N.Y.S. 728, 126 App.Div. 391 
Lafé.86 N.H.,.39, 193 N.Y. 232, 20 LR. 
A.N.S. 1084]; Moloney v. Dows, 2 Hilt- 
247; American Blue Stone Co. v. Cohn 
Cut Stone Co., 164 N.Y.S. 506, 98 Misc. 
439; Wolfe v. Goulard, 15 Abb.Pr. 336; 
People v. Mather, 4 Wend. 229, 21 Am. 
D. 122; Close v. Olney, 1 Den. 319. 


Tenn.—Druggist Cases, 3 S.W. 490, 
85 Tenn. 449. 


Tex.—Floyd v. State, 7 Tex. 215. 


vVt.—Childs v. Merrill, 29 A. 532, 66 
Vt. 302. 


Eng.—Williams v. Farrington, 3 
Bro.Ch, 38, 29 Reprint 395, 2 Cox Ch. 
202, 30 Reprint 94; Parkhurst v. Low- 
ten, 1 Meriv. 391, 400, 35 Reprint 718; 
Davis v. Reid, 5 Sim, 443, 9 Eng.Ch. 
443, 58 Reprint 403. 


nh cea infra this note; and notes 
» 8 


[a] Indictment immaterial.—tIn re 
Kittle, 180 F. 946. 


[b] WDiscovery.—(1) Generally. 
Skinner v. Judson, 8 Conn. 528, 21 Am. 
D. 691; Dwinal v. Smith, 25 Me. 379; 
McCreery v. Ghormley, 39 N.Y.S. 1036, 
6 App.Div. 170; Northwestern Bank v. 
Nelson, 1 Gratt. (42 Va.) 108; Trinity 
House Corp. v. Burge, 2 Sim. 411, 2 
Eng.Ch, 413, 57 Reprint 842. Privi- 
lege as applicable to discovery gener- 
ally see supra § 874. (2) The fact 
that the crime is barred by the statute 
of limitations must appear on the face 
of the bill; otherwise, it cannot be in- 
sisted upon at the hearing. North- 
western Bank vy. Nelson, supra. 


67. Cal.—FEHx p. Cohen, 38 P. 364, 
104 Cal. 524, 48 Am.S.R. 127, 26 L.R.A. 
423 [appr Brown v. Walker, 16 S.Ct. 
644, 161 U.S. 591, 40 L.Ed. 819 (aff 
70 F. 46). 


D.C.—O’Neil v. O’Neil, 55 App.D.C. 
40, 299 BF. 914. 


Ga.—Southern R. News Co. v. Rus- 
sell, 18 S.E. 40, 91 Ga. 808. 


Ill.—Lamson y. Boyden, 43 N.E. 781, 
160 ll. 613. 


N.Y.—Meyer v. Mayo, 159 N.Y.S. 
405,173 App.Div. 199; Henry v. Salina 
Bank, 1 ‘N.Y. 33; How.AppiCas. 173; 4 
How:Pr. 183, 3 Den. 593. 


Wis.—Nekoosa-Edwards Paper Co. 
v. News Pub. Co., 182 N.W. 919, 174 
Wis. 107. 


68. People v. Rockola, 171 N.E. 559, 


of the \state, it must be shown by the opponent of 
the privilege that the witness was continuously a 
resident of the state in order to compel him to tes- 
tify.°8 Where it is not manifest, so as to preclude all 
reasonable doubt, that the answer called for cannot 
ineriminate the witness, the privilege must be pro- 


[§ 884] (e) Immunity7°—aa, In General. A wit- 
ness, to whom immunity is extended under the pro- 
visions of a valid statute,74 may be compelled to 
testify, although his evidence may incriminate him.*? 


339 Ill. 474, 59 A.L.R. 852; Meyer v. 
Mayo, 162 N.Y.S. 486, 176 App.Div. 
93. See Meyer v. Mayo, 166 N.Y.S. 
284, 285 [aff 165 N.Y.S. 1099, 179 ‘App. - 
Div. 886] (‘‘whether the ultimate bur- 
den lies upon the plaintiff or defend- 
ant in this particular matter to estrb- 
lish that the defendant has not be- 
come immune from successful prose- 
cution because of the interposition of 
the statute... if the burden be 
placed upon the defendant .he would 
be compelled to occupy the perilous 
position on being bound on this hear- 
ing, in order to establish his priv- 
ilege, to prove that he was not pro- 
tected by the statute; yet, as it is 
coneeded that notwithstanding the 
statute, he might be indicted, the po- 
sition here sought to be forced upon 
him would necessarily gravely endan- 
ger his plea of the statute upon the 
eriminal trial after indictment”). 


69. Meyer v. Mayo, 166 N.Y.S. 284 
[aff 165 N.Y.S. 1099, 179 App.Div. 886]. 


Liberal construction of provisions 
granting privilege see supra § 873. 


70. Furnishing state’s evidence as 
brea generally see Criminal Law §§ 


71. Validity of immunity statutes 
see supra § 876. 


72. U.S.—In re National Window 
Glass Workers, 287 F. 219. 


Ark.—Baker v. State, 5 S.W.(2d) 
337, 177 Ark, 13. 


Cal.—People v. Solari, 155 P. 141,27 
Cal.App. 510 (third case) [reh den 155 
P. 141, 27 Cal.App. 510 (fourth case)]; 
People v. Antonetti, 155 P. 141, 27 Cal. 
App. 508 (first case) [reh den 155 P. 
141, 27 Cal.App. 508 (second case)}; 
People v. Bigelow, 155 P.141, 27. Cal. 
App. 507 (fifth case) [reh den 155 P. 
142,,.27 Cal.App. 507];,.. People v. 
Knowles, 155 P. 137, 27 Cal.App. 498 
[teh den 155 P, 140]. 


Ky.— Duff v. Salyers, 295 S.W. 871, 
220 Ky. 546. 


Mo.—State ex inf. Hadley v. Stand- 
ard Oil Co., 116 S.W.: 902, 218 Mo. 1 
faff 32 S.Ct. 406, 224 U.S. 270, 56 L.Hd. 
760, Ann.Cas.1913D 936]. 


Nev.—Ex p. Hedden, 90 P. 737, 29 
Ney. 352, 18 Ann.Cas. 1173 and note. 


N.Y.—General Footwear Corpora- 
tion v. Berner, 251 N.Y.S: 5162; 140 
Mise. 791. 


Ohio.—Mouser v. Public Utilities 
Commission of Ohio, 179 N.E. 133, 124 
Ohio St, 425. 


Tex.—Ex parte Muncy, 163 S.W. 29, 
Wie Les. Cr oS, 


Va.—Flanary v. Commonwealth, 75 
S.BE. 289, 113 Va. 775; Kendrick y. 
Commonwealth, 78 Va. 490. 


See cases infra this note. 
[a] Neither oral testimony nor 
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The witness may be compelled to testify when,’* and 
only when,‘* the immunity afforded is as broad as the 
The actual adjudication of immunity can 
be made only in a subsequent prosecution of the wit- 
ness for a crime concerning which he has testified.7® 
A witness cannot be compelled to incriminate himself 
where the offense he might disclose,’® the kind of a 
particular offense,77 the capacity in which he par- 
ticipated in the offense,** the proceeding in which he 
is ealled,’® or the tribunal or body before which he 
appears,®® is one to which the immunity statute is 
A statute, extending immunity from 
prosecution and compelling a witness in a criminal 
proceeding to testify although incriminating him- 
self, is not applicable to a witness for accused.®? 
The possibility that a witness, although immune from 
prosecution for the offense concerning which he tes- 
tifies, might become subject to punishment for per- 


privilege. 


not applicable. 


production of books and papers may 
be refused, where immunity applies 
to liability to prosecution because of 
either. State ex inf. Hadley v. Stand- 
LOusO uly ©Omm EL Onis 9 O2eece OL eNOr aan 
[aff 32 S.Ct. 406, 224 U.S. 270, 56 L.Ed. 
760, Ann.Cas. 1913D 936]. Privilege 
as to production of books and papers 
generally see infra § 899. 


[b] Immunity because of previous 
testimony.—Under a clause providing 
that no person giving evidence under 
the act shall ever be proceeded 

against for any offense under the act, 

or under other election laws for of- 
fenses committed at the same elec- 
tion, a witness who has so testified 
under the act in another proceeding 
may be compelled to testify as to oth- 
er offenses at the same _ election. 
Flanary v. Commonwealth, 75 S.E. 
ZS 913s Vaid, 


[ec] Immunity because others in- 
volved.——Under a statute providing 
that where two or more persons are 
concerned in the commission of a 
crime, either may be Sworn as a wit- 
ness with relation thereto, but his tes- 
timony cannot be used against him, a 
witness may be required to testify 

efore a grand jury relative to the 
raudulent issuance of assessments to 
enable persons to vote, notwithstand- 
ing his claim that the testimony 
would incriminate him, for if the act 
was a crime, it necessarily involved 


others. Lockett v. State, 224 S.W. 
952, 145 Ark. 415. 
[da] Immunity in proceeding 


against no person in particular.—Un- 
der a statute providing that any per- 
son is a competent witness against 
any other offending the election laws, 
and extending immunity to such wit- 
ness, the immunity is not limited to 
testimony in prosecutions against a 
particular person, but is applicable to 
an election contest where no one is 
charged; and under such statute a 
witness must testify, although he in- 
eriminates himself. Beauregaard v. 
Gunnison City, 160 P. 815, 48 Utah 515. 


[e] Immunity statute compelling 
witness to testify relative to gaming 
held applicable to prosecution for bet- 
ting on: (1) Election. Frazee v. 
State, 58 Ind. 8 [overr State v. Hen- 
derson, 47 Ind. 127]; Commonwealth 
v. Collier, 204 S.W: 74, 181 Ky. 319. 
(2) Horse race. Cheesum v. State, 8 
Blackf. (Ind;) 332, 44 Am.D. 771. 


[f{] Under statute relative to pro- 
ceedings supplementary to execution 
and providing that the answer of the 
debtor or other witness may not be 
used against him in a criminal pro- 
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ceeding, he may be compelled to an- 
swer all questions respecting a trans- 
fer of the debtor’s property, even if 
incriminating. Lathrop v. Clapp, 40 
N.Y. 328, 100 Am.D. 493 [aff 23 How. 
Pr 4235> Matter of Sickle. .5 Navas: 
703, 52 Hun 527% LIN.Y.Giv. Proc. 138; 
Forbes. v. Willard, 54 Barb. (N.Y.) 
5Z0,ot eLOWe ba 193; Marx v. Spaul- 
ding, 6- NEY St? 5303 ‘Steinhart v. Far- 
rell, 3-N.Y.St. 292; La Fontaine v. 
Southern Underwriters Assoc., 83 N.C. 
132. Supplementary proceedings gen- 
erally see Executions §§ 927-1099. 


73. U.S.—U. S. v. Three Tons of 
Coal, 28° E.Cas.No. 16,515, 6. Biss: 379. 


Cal.—Ex p. Cohen, 38 P. 364, 104 
Cal. 524, 43 Am.S.R. 127, 26 L.R.A. 423. 


Ill.—People v. Rockola, 178 N.E. 
884, 346 Ill. 27; People v. Boyle, 144 
N.E. 342, 312 Ill. 586. 


Tenn.—Hirsch v. State, 8 Baxt. 89. 
But compare Warner v. State, 13 Lea 
52 (holding that while the legislature 
may offer immunity as a reward for 
voluntary testimony it cannot compel 
one to testify on condition of receiv- 
ing immunity). 

Tex.—Ex parte Muncy, 163 S.W. 29, 
72 Tex.Cr. 541. 


74. People v. Rockola, 171 N.E. 559, 
339 Ill. 474, 69 A.L.R. 852; Overman 
v. State, 143 N.E. 604, 194 Ind. 4838; 
Doyle v. Hofstader, 177 N.E. 489, 257 
N.Y. 244. 


75. U. S. v. Weinberg, 
394 [cert den 54 S.Ct. 93]. 


76. People v. Argo, 86 N.E. 679, 237 
Ml. 173; Overman v. State, 143 NE. 
604, 194 Ind. 483; Ex parte Werner, 
124 A. 195, 46 R.I. 1; Temple v. Com., 
75 Va. 892. , 


[a] Zllustrations.—(1) An act ex- 
tending immunity to persons compel- 
led to testify as to matters related to 
the dishonest practice of agents and 
employees does not extend immunity 
to one questioned as to his presence in 
a gambling house in a prosecution for 
keeping a gambling nuisance so as to 
permit the witness to be compelled to 
answer. Ex parte Werner, 124 A. 195, 
46 R.I. 1. (2) Under a statute offer- 
ing a witness immunity to testify 
against another accused of gaming, 
the witness cannot be compelled to in- 
criminate himself of a distinct offense 
involving a lottery. Temple v. Com- 
monwealth, 75 Va. 892. 


77. Doyle v. Hofstader, 177 N.H. 
489, 257 N.Y. 244 (holding statutory 
immunity limited to testimony of of- 
fering or giving bribe which has been 
accepted and not to testimony of con- 
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jury because of his testimony will not entitle him to 
insist on his privilege against self-incrimination.*? 


Where a statute provides that no 
disclosure made in a civil suit shall be used in a 
criminal prosecution, it is no excuse for not making 
discovery that the civil injury for which complainant 
is seeking redress is also an offense under the crim- 
Where an immunity statute, providing 
that a defendant shall be obliged to answer a bill 
of discovery, is applicable only to a particular of- 
fense, an answer to a charge involving another of- 
fense cannot be compelled.*? 


[§ 885] bb. Immunity Order of Court.*° 
a statute authorizing the court te grant immunity 
for certain offenses and to compel.a witness to tes- 
tify thereto, although incriminating himself, the 
court is without power to grant immunity for an of- 


Under 


spiracy to bribe, or offer, without evi- 
dence of acceptance). 


78. People v. Lewis, 35 N.Y.S. 664, 
14 Mise. 264, 11 ‘N.Y.Cr. 212 (holding 
immunity statute applicable only to 
person giving, not person taking, 
bribe)s 


79. Foot v. Buchanan, 113 F. 156; 
ae p. Gudenoge, 100 P. 39, 2 OkI.Cr. ° 


80. Doyle v. Hofstader, 177 N.E. 
489, 257 N.V. 244: Wx p: Andrews, 100 
Se Wa 3765) oe Tex.Cr. COs 


[a] MTllustrations.—(1) A statute 
exempting a person from prosecution 
for conspiracy on account of evidence 
before a court, magistrate, or referee, 
does not grant a witness immunity on 
account of incriminating testimony 
before a legislative Gommittee so as 
to permit the witness to be compelled 
to answer. Doyle v. Hofstader, 177 
N.E. 489,257 NY. 244. (2) A statute 
exempting a person from prosecution 
for a violation of an anti-trust law on 
account of evidence before a justice 
of the peace does not grant a witness 
immunity on account of incriminating 
testimony before a grand jury so as 
to permit the witness to be compelled 
to answer. Ex p. Andrews, 100 S.W. 
3H6, DLeexi Gra 79. 


Sl. Brady v. GW S., 39 F.(2d) 312: 
oie v. Allen, 162 P. 401, 32 Cal. App. 


82. Ex parte Muncy, 163 S.W. 
ha SextCr wba l, 


29, 


83. Geneeny see Discovery 18 C.J. 
p 1054 

84. pee v. Chrisman, 7 B. 
Mon. 422. 

Md.—Day v. State, 7 Gill 321. 
sqNaligritam v. Manning, 4 Edw. 

Pa.—Philadelphia v. Keyser, 10 
Phila. 50; Rose v. The Savings Fund, 
6 Phila. 10. 


SOTA ai v. Wood, 1 Swan 


85. Union Bank v. Barker, 3 Barb. 
ChyCNoye) 358 Canvaict; providing that 
a defendant shall be obliged to answer 
a bill of discovery as to any fraud but 
that his answer shall not be used 
against him on any indictment, was 
intended to be applicable only to cas- 
es where he could not be punished by 
common law, and hence an answer to 
a charge that defendant conspired to 
defraud complainant by means of 
forgeries could not be compelled). 


86. Relative to codefendant or ac. 
complice see infra §§ 890, 891. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 885-888] 


fense other than those enumerated, and to compel 
the witness to testify. thereto;87 unless protected by 
an authorized immunity order, no witness can be re- 
quired to give testimony which either directly or in- 
directly tends to ineriminate him or to form a link 
in a chain of cireumstances that might result in pun- 
ishment for erime.*® Under a valid order by the 
court granting a witness immunity, the witness has 
no more right to refuse to answer than he would 
have if his answers did not ineriminate him.*® The 
rule applicable to the right of a witness to determine 
whether his answers will incriminate him and to 
choose what questions to answer®® has no application 
where a valid and complete immunity order has been 
issued.®! Although a witness need not answer ques- 
tions, calling for self-incriminating answers, which 
do not show some relation to the offense being tried 
or investigated, if a question is so related, a valid 
order granting him immunity is a complete protec- 
tion to the witness, and he is not excused from an- 
swering the question because his answer may furnish 
a link in the chain of evidence against him for an- 
other and different offense.°? Under such immunity 


“No 
court, 


implied 
nor any 


87. People v. Rockola, 171 N.E. 559, 
339 Ill. 474, 59 A.L.R. 852 (holding 
court authorized by statute relating 
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suggestion by 
implied or 
promise. by the Commonwealth’s at- 
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order, the witness may refuse to answer questions re- 
lating to the offense being tried or investigated when 
ordered to answer a series of questions, a number of 
which are unrelated to the offense.®* 


[§ 886] cc. Promise of, or Equitable Right to, Im- 
munity. To compel a witness to incriminate himself, 
the immunity of the witness from prosecution must 
be sanctioned by law;°* the mere equitable right to 
clemency,®*® the suggestion®® or assurance®’ of the 
court, the grace or favor of the prosecutor,?* or his 
promise,®® unless binding by law,' is insufficient. 


[§ 887] (3) Cross-Examination.2 A witness may 
claim his privilege against self-incrimination on 
cross, as well as on direct, examination,* unless, on 
direct examination, he has voluntarily gone into the 
matter.* 


[§ 888] d. Accused or Party Defendant**—(1) In 
General. Under the guaranties against compulsory 
self-incrimination a person accused of crime cannot, 
on his trial therefor, be compelled to become a wit- 
ness against himself® or to testify,’ and, if he elects 


the 
positive 


it will bar conviction, does not justi- 
fy a refusal to testify on the ground 
of self-incrimination. Ex parte Mun- 


to bribery to compel testimony by 
granting immunity unauthorized to 
grant immunity in prosecution for 
conspiracy to commit bribery). 


88. People v. Rockola, 178 N.E. 384, 
346 Ill. 27. 

Scope and extent of witness’ priv- 
ilege against self-incrimination gen- 
erally see supra § 877. 

89. People v. Rockola, 178 N.E. 384, 
346 Ill. 27. 


90. See infra § 909. 


91. People v. Rockola, 
384, 346 Ill. 27. 


92. People v. Rockola, 178 N.E. 384, 
346 Ill. 27; People v. Boyle, 144 N.E. 
342,312 Ill. 586. 

93. People v. Boyle, supra. 


94. Doyle v. Hofstader, 177 N.E. 
489, 257 N.Y. 244. See supra §§ 884, 
885; and infra note 1 [a]. 


95. Doyle v. Hofstader, 
489, 257 N.Y. 244. 


178 N.E. 


177 N.E. 


96. Temple v. Commonwealth, 75 
Va. 892. See infra note 99. 

97. Foote v. Buchanan, 113 F. 156. 

98. Doyle v. Hofstader, 177 N.E. 


489, 257 N.Y. 244. 


99. People v. Rockola, 171 N.E. 559, 
339 Ill. 474, 59 A.L.R.. 852; Ex parte 
Werner, 124 A. 195, 46 R.I. 1; Muller 
v. State, 11 Lea (Tenn.) 18; Temple 
v. Commonwealth, 75 Va. 892. See to 
same effect City of Anderson v. Fant, 
79 S.E. 641, 96 S.C. 5 (relative to the 
construction of a liquor law and the 
policy of not bringing buyer as well 
as seller under its condemnation, de- 
priving the state of the right to com- 
pel the former to testify). See also 
Peo. v. Forbes, 38 N.E. 303, 1438 N.Y. 
219, 62 N.Y.St. 175 [rev sub nom. Mat- 
ter of Taylor, 28 N.Y.S. 500, 8 Misc. 
159 (aff 28 N.Y.S. 1123, 77 Hun 612) 
(where district attorney in open court 
had promised witness exemption from 
indictment or punishment upon any 
evidence which he should give)] (al- 
though not expressly overruling the 
case on this point, holding that noth- 
ing short of absolute immunity from 
prosecution can take the place of the 
privilege against self-incrimination). 


torney, could operate as an indemnity 
to the witness that he would not be 
further prosecuted. He hada right to 
stand upon his constitutional priv- 
ilege, and not to trust to the chances 
of a further prosecution. The court, 
of course, could offer him no such in- 
demnity. Nor could the Common- 
wealth’s attorney, for he might die, or 
be removed, or resign, and his suc- 
cessor might see fit to institute a 
prosecution against him. Or whether 
he did or not, a grand jury, without 
the advice or consent of the Com- 
monwealth’s attorney, might insti- 
tute such prosecution. A man, having 
a privilege secured to him by the con- 
stitution, cannot be required to waive 
that high constitutional right upon 
the suggestion either by the court, 
who had no right to make it, or by 
the Commonwealth’s attorney, who is 
powerless to redeem his pledge, that 
peradventure no prosecution would be 
instituted against him.” Temple v. 
Commonwealth, 75 Va. 892, 897, 898 
[quot Ex parte Werner, 124 A. 195, 
198) 46 Reta 


1. See cases infra this note. 


[a] In Texas (1) where the dis- 
trict attorney, with the consent of the 
district judge, has the unquestioned 
right to guarantee a witness immuni- 
ty, and where adequate immunity is 
so guaranteed, a witness may be com- 
pelled to testify. Ex parte Barnes, 
LG6GtSiVWVieli28,0 750 Dex Crib 8d.0d L Tui JA. 
N.S. 1155; Ex parte Muncy, 163 S.W. 
29, 72 Tex.Cr. 541. (2) A witness will 
not be compelled to testify unless the 
promise of immunity by the attorney 
for the government is sanctioned by 
the court. Messenger v. State, 198 S. 
We. 3307" Sl Tex Cr.-465/0(3): To’ com= 
pel a witness to give testimony which 
may incriminate him, the immunity 
from prosecution given by the dis- 
trict attorney with the consent of the 
district court must be absolute as to 
the transaction under investigation. 
Ex parte Muncy, supra. (4) Under 
such guarantee of immunity to a wit- 
ness in a prosecution or examination 
of an offense, the witness may be com- 
pelled to disclose a connected offense, 
constituting a separate, but not a dis- 
tinct, offense. EXx parte Muncy, supra. 
(5) That such guarantee of immunity 
will not bar an indictment, although 


cy, supra. 
2. Generally see supra §§ 779-850. 


For purpose of impeachment see in- 
fra §§ 1006-1029. 


3. Cal.—People v. Arrighini, 54 P. 
SIMA 1 22NCal aon, 


Fla.—Wallace v. State, 26 So. 713, 
41 Fla. 547. 


Idaho.—State v. Bond, 86 P. 43, 12 
Idaho 424. 


Ill.—Taylor v. McIrvin, 94 Ill. 488. 


Iowa.—State v. Merkley, 39 N.W. 
111, 74 Iowa 695. 


Ky.—Howard v. Com., 61 S.W. 756, 
WLO Ky .0356, 122 Kiya, L845 9s Saylor ve 
Com., 30 S.W. 390, 97 Ky. 184, 17 Ky. 
L. 100; Welch v. Com., 108 S.W. 863, 
Saeicyo bao. 


We a ae eee v. People, 16 Mich. 


Mo.—Muller y. St. Louis Hospital 
Assoc., 73 Mo. 242. 


N.D.—State v. Pancoast, 67 N.W. 
1052) SANDE 51 6hessalaaR AG bls) 


Tenn.—Clapp v. State, 30 S.W. 214, 
94 Tenn. 186. 


Utah.—State vy. Shockley, 80 P. 865, 
29 Utah 25, 110 Am.S.R. 63 


Wash.—State v. O’Hara, 50 P. 477, 
933, 17 Wash. 525. 


Wis.—Emery v. State, 78 N.W. 145, 
101 Wis. 627. 


See to same effect In re Klinzer’s 
Will, 180 N.Y.S. 1059, 71 Misc. 620, 
8 Mills Surr. 112 (relative to testi- 
mony in common-law courts). 


4 See infra § 913. 


5. Presumption from failure to tes- 
tify see Criminal Law § 1022 


6 Rodisch v. Koethe, 178 Th. App. 
286; Sprague v. State, 181 N.H. 507, 
203 Ind. 581; Beltran v. Samson, 53 
Philippine 570; US ve Luzon, 4 
Philippine 343, 3 Off Gaz.738 (Us Sv. 
Navarro, 3 Philippine 148, 2 Off. Gaz. 
551; State v. Smith, 228 N.W. 240, 56 
S.D. 238. 


» 7 U.S.—Salibo v. U. S., 
790 [cert den 51 S.Ct. 
850, 75 L.Ed. 1458]. 


46 F.(2d) 
560, 283 U.S. 


F seE ee 


: 
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to become a witness voluntarily it has been held that 
he may not be compelled to answer questions which 
may tend to incriminate him as to offenses other than 
that with which he is charged;* and, where accused 
has voluntarily become a witness upon one issue in 
the case, his testimony may thereafter be shown 
against him upon trial of any other issue therein.® 
However, the privilege against self-incrimination is 
with relation to the accused person in the capacity of 
a witness!® and to his acts of a testimonial charac- 
ter,1+ and it does not include the independent acts of 
third persons.12 The constitutional guaranty, so far 
as it affords the right to refuse to be sworn and to 
testify as to other matters than those which inerim- 
inate him, is confined to the person accused or defend- 
ant in a proceeding fora criminal matter.t? It does 
not extend toa proceeding not involving punishment 
for the commission of a crime,‘ or the imposition of 
a fine,!® or the enforcement of a penalty or for- 
feiture.1® So it does not apply to protect a person 
against whom deportation proceedings are taken,!* 


WITNESSES 
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land law,!® or a contestee in an election contest,'® 
or to a defendant in bastardy proceedings,”° or a re- 
spondent in proceedings to appoint a guardian for 
an insane person?! or incompetent ;?? in such cases 
the party may be called as a witness, although he will 
not be required to give testimony tending to incrim- 
inate himself.** It does, however, apply to a pro- 
ceeding which, although civil in form, is eriminal in. 
its nature,?4 as, for example, an action to recover a 
penalty for the importation of foreign contract la- 
bor,?® a proceeding for removal from office as a pun- 
ishment of the officer for wrongdoing,?® or an action 
for the unlawful use of lists and information obtain- 
ed as an employee.?7 


* 

Preliminary examination or inguiry. The guar- 
anty that a person shall not be compelled to be a wit- 
ness against himself precludes a person from being 
subjected to an inquisition or called as a witness by 
the state in any judicial inquiry which has for its 
primary object the determination of that person’s 


a defendant in a suit to escheat land under an alien | guilt or innocence of a given offense,?* and this rule 


Ky.—Howard v. Com., 61 S.W. 756, 


110 Ky. 856, 22 Ky.L. 1845; Welch v. 
Com, 108 SS. We 868233 Ky: Li bis 

La.—State v. McKowen, 53 So. 353, 
126 La. 1075. 

Neb.—Brown v. State, 196 N.W. 
926, 111 Neb. 486. : 

N.H.—State v. Farmer, 46 N.H. 
200. 


Pa.—Com. v. Green, 82 A. 250, 233 
Pa. 291; Com. v. Foley, 24 Pa.Super. 
414; Com. v.-Reed, 5 Pa.Dist. 57. 


S.c.—State v. Browning, 151 S.E. 
233, 154 S.C..97;_ Cross Hill v. Owens, 
BOESrel SA, Gls SiCu 22s 


S.D.—State v. Sonnenschein, 159 N. 
Waris ( SeDeoSio. 


Tex.—Butler v. State, 142 S.W. 904, 
64 Tex.Cr. 482; Ex p. Hughes, 121 S. 
Wie Sie b 7 Sitex. Cri (82 4 Hix "p. Sauls; 
78 S.W. 10738, 46 Tex.Cr. 209. 


Utah.—State v. Shockley, 80 P. 865, 
29 Utah 25, 110 Am.S.R. 639. 


Wash.—State v. O’Hara, 50 P. 477, 


933, 17 Wash. 525. 


Wis.—Bianchi v. 
639, 169 Wis. 75. 


Wyo.—Maki v. State, 112 P. 334, 18 
Wyo. 481, 33 L.R.A.N.S. 465. 


Eng.—Charnock v. Merchant, [1900] 
1 Q.B. 474. 


Ontvs=hee Vv. wEtart, 20 Ont. ols 
Keith v. Lynch, 19 Grant Ch. 497; 
Res. v. Roddy, 41 U.C.@.B., 294. 


{a] Suggestion that defendant tes- 
tify.—On demand by defendant for 
production of a still claimed to have 
been found in his possession and on 
his premises but which the state could 
not identify, the court’s suggestion 
that defendant could pick it out him- 
self if he cared to do So and admitted 
that he had a still was not a demand 
that he testify against himself. 
State v. Pete, 96 So. 818, 153 La. 948. 


Cross references: 


Comments on failure to testify see 
Criminal Law §§ 2247--2249. 

Inference of guilt from refusal to 
testify see infra § 910. 

Presumption from failure to testify 
see Criminal Law § 1022. 


8. Garten v. Commonwealth, 


——— 


State, 171 N.W. 


261 


S.W. 22, 202 Ky..666; State v. Alle- 
mand, 96 So0.%552, 153 La. 741; State 
v. Oden, 58)So. 351, 130 Tua. 598. See 
Commonwealth y. Williams, 160 A. 
602, 307 Pa. 134 (recognizing rule). 
Compare State v. Morgan, 176 N.W. 
35, 42 S.D. 517 (where the court said: 
“The defendant, even in an incest 
case, who takes the witness stand, is 
entitled to be protected in his con- 
stitutional right to not be compelled 
to give evidence against himself’’). 


[a] Prejudice to defendant.—Ordi- 
narily, a defendant testifying in his 
own behalf, who, on cross-examina- 
tion, claims his constitutional privi- 
lege of refusing to testify to facts 
that might incriminate him in some 
other offense, must do so at the peril 
of prejudicing his own case before 
the jury in the case then on trial. 
Beene vy. State, 217 P. 1063, 24 Okl. 

Yr. : 


Cross references: 


Admissibility of evidence of other 
crimes generally see Criminal Law 
§§ 1132-1201. 


Cross-examination see infra § 889._ 


Proof of other offenses generally see 
Criminal Law §§ 1132-1201. 


Soeiveiter, ve Ua oS: 2 ot ik: (2a) 627 
[cert den 52 S.Ct. 647, 286 U.S. 567, 76 
L.Ed. %1298]. 


[a] For example, admission 
against defendant at trial of testi- 
mony given by, him on hearing of a 
motion to suppress evidence is not 
error aS invading constitutional im- 
munity against  self-incrimination. 
Heller v. U. S., 57 F.(2d) 627 [cert den 
52S: Ct. 647,22 867 UaS! "567%, 06> End: 
1298]. 


10. Banks v. State, 93 So. 293, 207 
Ala. 179, 18 A.L.R. 376, 24 A.L.R. 1359 
[cert den 93 So. 472, 207 Ala. 503]. 


Extrajudicial statements, admis- 
sious, and confessions see Criminal 
Law § 1105. 


Former evidence see Criminal Law 
§ 1106. 


11. Banks v. State, 93 So. 298, 
Alan 109, 1S) Auda. ee oO Oe AceniEy: 
[cert den 93 So. 472, 207 Ala. 503]. 


12. Banks v. State, supra. 


Competency of evidence compelling 
accused to criminate himself see 


207 
359 


Criminal Law §§ 1097-1109. 


13. Standard Oil Co. v. Roxana 
Petroleum Corporation, 9 F.(2d) 453; 
United States v. Tom Wah, 160 F. 
207 Paflo163iek. (10084590 C.CxAs! 178 qs 
In re Strouse; 23 F.Cas.No. 18,548, 1 
Sawy. 605; Cogan v. Cogan, 88 N.E. 
662, 202. Mass. 58; Boston & M. R. RB. 
Va ietateyn( (Au, 996. oeN be pub see od Mae 
A.N.S. 539, Ann.Cas.1912A 382; State 
v. Smith, 228 N.W. 240, 56 S:D. 238. 


14. United States v. Tom Wah, 160 
FP, 207 [aff 163 F. 1008, 90 C.C.A. 178]. 


15. United States v. Tom Wah, 
supra. 


16. 
supra. 


Te UY Siev. Brooks: 284 E908 
United States v. Tom Wah, 160 F. 207 
[att 16230hy 310085 90-6. CoA, 178]; Law 
Cie POO Wan: WU: S., SATS 2 27. 17 C.C. 

2) 


18. People v. Shoichi Nakamura, 13 
P.(2d) 805, 125 Cal.App. 268. 


19. Hawley v. Wallace, 163 N.W. 
127, 1387 Minn. 183, 


20: Burt, .y., ) State, 279.) Ind. 359: 
O’Toole v. State, 1381 N.E. 407, 76 Ind. 
App. 74; State v. Stilwell, 189 N.W. 
697, 45 S.D. 606. Contra Schneider 
Yee ate, 168 N.E. 568, 33 Ohio App. 

oO. 

21. Cogan y. Cogan, 88 N.E. 662, 
202 Mass. "Rs 


United States v. Tom Wah, 


22, In re Coburn, 13k 2. 352.5 Lop 
Galr 202% 
23. Hawley v. WaANidee, 163 N.W. 


127, 137. Minn, 183. 


24. Lees v. United States, 14 S.Ct. 
163, 150 U.S. 476, 37 L.Ed. 1150; Mat- 
ter of Green, 86 Mo.App. 216. 


[a] Qui tam action.—Burton vy. 
Young, 17 L.C.Rep. 379. 


25. Lees v. United States, 14 S.Ct. 
163, 150 U.S. 476,°37 L.Bd. 1150. 


26. Thurston v. Clark, 40 P. 435, 
107 Cal. 285; Daugherty v. Nagel, 154 
P. 875, 28 Idaho 302; State v. Mark- 
ham, 155 N.W. 917, 162 Wis. 55. 


27. People’s Coat, Apron & Towel 
Supply Co. v. Light, 153 N.Y.S. 330, 
168 App.Div. 142. 


28. State v. Smith, 228 N.w. 


240, 
56 S.D. 238. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held to apply to a preliminary investigation 
prior to the issuance of a warrant for his arrest,?° or 
to a preliminary examination,®° a coroner’s inquest,** 
or to an investigation of the witness’ guilt or inno- 
cence by a grand jury.*? 


Contempt proceedings. In some jurisdictions the 
constitutional guaranty that a person shall not be 
compelled in any criminal case to be a witness against 
himself*? has been applied to prevent the compelling 
of a person charged with a criminal contempt to tes- 
tify.*4 In other jurisdictions, however, it is held 
that a proceeding to punish even a criminal contempt 
is not a criminal prosecution within the meaning of 
the constitutional guaranty and that respondent may 
be compelled to testify,?® at least where the contempt 
charged does not’also constitute a crime,*® although 
he may assert his constitutional privilege against an- 
swering questions which would tend to incriminate 
him.*” It has also been held that a rule on defend- 
ant to show cause why he should not be adjudged in 
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contempt is not a violation of such a guaranty.*® In. 
a proceeding to punish for a civil contempt respond- 
ent cannot refuse to testify.°® In jurisdictions in 
which defendant cannot be required to testify in 
criminal contempt proceedings, where civil and crim- 
inal proceedings are combined, accused cannot be re- 
quired to testify against himself without destroying 
the court’s power to enter a purely punitive order.*° 


A disbarment proceeding is not such a eriminal 
prosecution as entitles defendant to decline to testi- 
fy,*1 although he may decline to answer questions 
tending to incriminate him,*? but the privilege can- 
not be claimed on the ground that the testimony 
which it is sought to elicit may lead to disbarment.*® 


[§ 889] (2) Cross-Examination.4# A person ac- 
cused who takes the stand in his own behalf waives 
his constitutional privilege of silence,*® and the pros- 
ecution has the right to cross-examine him in the 
same manner as any other witness,*® but he also en- 


[a] Fact that no criminal prose- 
cution has been started against a par- 
ty whose books a representative of the 
state comptroller sought to inspect by 
virtue of express statutory authority 
did not affect the right of the person 
in whose custody the books were to 
avail himself of the protection of 
state Const. art. 1 § 6 against com- 
pelling an accused in a criminal case 
to be a witness against himself, since 
the constitutional immunity extends 
to any preliminary investigation, or 
even collateral or independent pro- 
eeedings in which it is sought to 
elicit evidence which may result in a 
prosecution. People ex rel. Ferguson 
v. Reardon, 109 N.Y.S. 504, 124 App. 
Div. 818 [aff 90 N.H. 829, 197 N.Y. 236, 
27 L.R.A.N.S. 141, 134 Am.S.R. 871]. 


[b] Bxamination by fire marshal. 
—Compelling defendants to appear 
before state fire marshal and answer 
questions accusing them of arson as 
basis for indictment violated Const. 
art) } §) Toa State wo Rixon, 231 NOW. 
217, 180 Minn. 573, 68 A.L.R. 1501. 


[c] Rule applied.—In a prosecu- 
tion for uttering a forged instrument, 
interrogating deputy public examin- 
er concerning defendant’s statement 
in response to subpcena is improper. 
State v. Stearns, 238 N.W. 895, 184 
Minn. 452. 


[d] Statement not used.—Accused 
cannot claim to have been compelled 
to be a witness against himself, in 
violation of Philippine Islands Civ. 
Gove Act. SJuly1, 1902 "e.11369 8) 5 132 
U. 8S. St. at L. p 692], because of the 
denial of a motion to compel the pro- 
vincial fiscal to return a statement 
made by accused in ignorance of his 
rights, and to prohibit the fiscal from 
using the statement, where such 
statement was not afterward used in 
any way. Pendleton vy. U.S., 30 S.Ct. 
315, 216 U.S. 305, 54 L.Ed. 491. 


29. State v. Smith, 228 N.W. 240, 
56 S.D. 238. 

30. State v. Smith, supra. 

81. People v. Ferola, 109 N.BE. 500, 
215 N.Y. 285. 

32. See Grand Juries § 108. 

33. See supra § 871. 


34. U.S.—Gompers v. Buck’s Stove 
and Range Co., 31 S.Ct. 492, 221 U.S. 
418, 55 L.Ed. 797, 34 L.R.A.N.S. 874. 


Cal.—Hotaling v. Superior Court, 
City and County of San Francisco, 217 
Ps 8; 191. Cal. b0L.29. ALR. IAA 
Ex p. Gould, 33 P. 1112, 99 Cal. 360, 


37 Am.S.R. 57, 21 L.R.A. 751. 


Kan.—In re Nickell, 28 P. 1076, 47 
Kan. 734, 27 Am.S.R. 315. 


Mass.—W. A. & H. A. Root v. Mac- 
Donald, 157 N.E. 684, 260 Mass. 344, 
54 A.L.R. 1422. 


Minn.—State v. District Court of 
Blue Earth County, 175 N.W. 908, 144 
Minn. 326. 


Miss.—Ramsay v. Ramsay, 88 So. 
280, 125 Miss. 715 [Sustaining sug er- 
oh 87 So. 491, 125 Miss. 185, 14 L.R.A. 
(12). 


N.J.—Dorrian v. Davis, 147 A. 338, 
105 N.J.Eq. 147. See In re Haines, 
51 A. 929, 67 N.J.Liaw 442 (holding 
that, on the hearing on a rule in con- 
tempt, accused cannot be required to 
be a witness to establish his own 
guilt). 


N.Y.—In re Nunns, 176 N.Y.S. 858, 
188 App.Div. 424 [aff 172 N.Y.S. 167, 
104 Mise. 350, 37 N.Y.Cr. 82]. 


Pa.—Com. v. Henratty, 22 Pa.Dist. 
703. 


Wash.—State ex rel. Dailey v. 
Dailey,2 P.(2d) 79, 164 Wash. 140. 
Contra State v. Rielly, 82 P. 287, 40 
Wash. 217. 


Wis.—State v. Verage, 187 N.W. 830, 
177 Wis. 295, 23 A.L.R. 492. 


But see State v. Soulé, 8 Rob. (La.) 
500 (holding that, where an attorney 
was arrested for contempt in address- 
ing an improper petition to the court, 
it was held that he might be com- 
pelled to answer questions whether he 
was the author thereof, and. as to his 
motives in uSing the objectionable 
language, the object being, not to 
compel him to give evidence against 
himself, but to enable him, if he could, 
to exculpate himself from the alleged 
contempt). 


[a] Violation of injunction.—Ex p. 
Gould, 33 P. 1112, 99 Cal. 360, 37 Am. 
Sao suskinAn s/o COM. Vv.» hHen- 
tatty, 22 Pa.Dist. 703. 


35. State v. Sieber, 88 P. 313, 49 
Or. 1 
386. Merchants’ Stock & Grain Co. 


v. Board of Trade of City of Chicago, 
Poder 20, MUOW Gre AL 582. 


37. State v. Sieber, 88 P. 313, 49 
Orie 

gee O’Neil v. People, 113 Ill.App. 
195. 


39. U.S.—American Pastry Prod- 


ucts Corporation y. United Products 


Corporation, 89 F.(2d) 181. 


Mass.—W. A. & H. A. Root v. Mac- 
Donald, 157 N.E. 684, 260 Mass. 344, 
54 A.LR. 1422. 


Ohio.—Bloomberg v. Roach, 182 N. 
EK. 891, 43 Ohio App. 178. 


Pa.—Patterson v. Wyoming Valley 
Dist. Council, 31 Pa.Super. 112. 


Wash.—State v. Dailey, 2 P.(2d) 79, 
164 Wash. 140. 


[a] Violation of injunction.— 
American Pastry Products Corpora- 
tion v. United Products Corporation, 
39 F.(2d) 181 (patent infringement); 
Patterson v. Wyoming Valley Dist. 
Council, 31 Pa.Super. 112. 


40. State ex rel. Dailey v. Dailey, 2 
P.(2d) 79, 164 Wash. 140. 


41. McIntosh v. State Bar of Cal- 
ifornia, 294 P. 1067) 201-Calt 261:) In 
re Vaughan, 209 P. 358, 189 Cal. 491; 
24 A.L.R. 858. 


[a] To cite attorney to answer 
charges does not compel him to be 
a witness or give evidence against 
himself usable in criminal proceeding. 
In re Bailey, 248 P. 29, 30 Ariz. 407. 


42. In re Vaughan, 209 P. 3538, 189 
Cal. 491, 24 A.L:R. 858. 


43. In re Becker, 241 N.Y.S.. 369, 
229 App.Div. 62 [appeal dism sub nom. 
In re Levy, 174 N.E. 461, 255 N.Y. 
2231. 

44. Scope and extent of cYross-ex. 
amination of accused generally see 
supra §§ 780, 831. 


45. Privilege of refusing to testify 
see supra § 888. 


46. U.S.—Sawyer v. U. S., 26 S.Ct. 
575, 202 U.S. 150, 50 L.Ed. 972, 6 Ann. 
Cas. 269°) Kitzpatrick v..U.-S., 20 -Q¢t, 
944, 178 U.S. 304, 44 L.Ed. 1078. 


Ala.—Wilson v. State, (App.) 145 
So. 591, ; 


Fla.—Cross v. State, 119 So. 380, 96 
Fla. 768. 


Idaho.—State v. Martinez, 250 P. 
239, 43 Idaho 180. 

Ky.—Albritten v. Commonwealth, 
11 S.W.(2d) 959, 226 Ky. 802. 

Neb.—Brown v. State, 196 N.W. 926 
111 Neb. 486. 


N.H.—State v. Hinton, 146 A. 508, 84 
N.H. 75; State v. Mannion, 136 A. 358, 
82 N.H. 518. 


Utah.—State v. Thorne, 117 P. 58, 39 
Utah 208. 


, 
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joys the same immunities*? and he cannot in general 
be compelled to incriminate himself as to an offense 
other than that for which he is on trial.4® 
in some jurisdictions an accused who becomes a wit- 
ness in his own behalf may be examined at large and 
may be questioned as to all matters relevant to the 
charge against him,*® even though tending to show 
the commission of another erime,°°® in other juris- 
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Although 


tion.°> 


dictions he cannot be compelled to ineriminate him- 


self by testifying to matters not opened up by his 
examination in chief,°! and in some jurisdictions it 
is said that the liability of an accused who elects to 
be a witness on his own behalf to cross-examination 
to test his accuracy, veracity, or eredibility is sub- 
ject to his right to decline to answer any question 


Va.—Williams v. Commonwealth, 
104 S.E. 853, 128 Va. 698. 


Wash.—State v. Crowder, 205 P. 850, 
119 Wash. 450. 


fa] Delay.—Where direct exam- 
ination of defendant was finished im- 
mediately before recess, he was not 
compelled to testify against himself 
by being compelled to take the stand 
for cross-examination on the recon- 
vening of court, as against a request 
not to resume until the coming into 
court of another person not his coun- 
sel. People v. Hamby, 202 P. 907, 55 
Cal.App. 37. 


{b] Failure to testify on former 
trial.—Requiring defendant, offering 
himself as a witness on second trial, 
to disclose that he had not testified as 
witness on first trial, is not error. 
Raffel v..U. S., 46 S.Ct. 566; 271 U.S: 
494,70 L.Ed. 1054. 


[ec] Statements on preliminary ex- 
amination of another.—Cross-exam- 
ination of accused as to his voluntary 
testimony on preliminary examination 
of another charged with the ‘same 
crime is not error, as compelling him 
to testify against himself. State v. 
Kneeskern, 210 N.W. 465, 203 Iowa 
929. 


{d] Raking samples of handwrit- 
ing.—(1) Requesting defendant to 
write certain words as samples of 
handwriting for comparison with 
forged instruments is not erroneous. 
State v. Barnard, 223 N.W. 452, 176 
Minn. 349. (2) The court’s ‘com- 
pelling accused, on cross-examination, 
to write certain words in the jury’s 
presence is not erroneous as violative 
of constitutional privilege. Long v. 
State,(48 S:W.(2d)) 632, 120 "Dex.Cr- 
373. (3) Where defendant, charged 
with uttering and publishing a forged 
check, took the stand in his own be- 
half, it was not error to require him 
on cross-examination to write signa- 
tures appearing on the check for pur- 
poses of comparison. State v. Vro- 
man, 188 N.W. 746, 45 S.D. 465. 


Right to cross-examine generally 
see Supra §§ 779, 780. 


47. State v. Allemand, 96 So. 552, 
153 La. 741. 


48. Wireman v. Commonwealth, 
261 S.W. 862, 203 Ky. 57; State v. Al- 
lemand, 96 So. 552, 153 La. 741. 


[a] Statutory protection.—On trial 
of a woman for aggravated assault 
and battery in shooting a man, she 
cannot, under Act March 15, 1911 (P.L. 
p 20), be asked on cross- examination 
whether she had had criminal rela- 
tions with the man whom she shot, 
if there is nothing in her testimony in 
chief that brought her within either 
of the classes of those who are denied 


ness.°® 


the protection of that act. Common- 
wealth v. Vardelle, 70 Pa.Super. 241. 


{[b] Declining to answer.—While 
accused, as a witness, may decline to 
answer incriminating questions, he 
may be made to decline before the 
jury. State v. McKowen, 53 So. 353, 
126 La. 1075. 


49. Leverett v. State, 93 So. 347, 
18 Ala.App. 578; Commonwealth v. 
Fortier, 155 N.E. g, 258 Mass. 98; State 
Vv. Smith, 188° P. 644, 57 Mont. 349; 
een v. State, 204 S.w. 233, 88 Tex. 

Ts i, 


[a] For example, on a trial fora 
violation of the local option law, it 
was not error to force defendant to 
testify that he received commissions 
on orders for whisky, or to make him 
admit that he had a retail liquor deal- 
er’s license. Coleman vy. State, 111 S. 
Wie tOld eh 3) mexa Cie ibis. 


50. People v. Murel, 196 N.W. 376, 
225 Mich. 499; People v. Dupounce, 94 
NEW ooss ellos. NChe 1) S10 eAamnsekis 
435, 2 Ann.Cas. 246: State v. Wood, 
211 N.W. 305, 169 Minn. 349. 


[a] Bor example, in a prosecution 
for abandoning child, defendant, as 
witness in his own behalf, was prop- 
erly cross-examined as to taking a 
woman not his wife into another state 
and cohabiting with her. State v. 
Wood, 211 N.W. 305, 169 Minn. 349. 


51. U.S.—Clark v. U. S., 61 F.(2d) 
695 [aff and remanding for resentence 
1 F.Suppl. 747 (cert gr 53 S.Ct. 314, 
287 U.S. 595,77 Ld. 519 Taft 53S Ct; 
465, 289 U.S. 1, 77 L.Ed. 993]7)1; Tuck- 
er vi Ue Ss.) Pd) SLs) Walson! v. 
U. S., 4 F.(2d) 888. 


Cal.—People v. Smith, 99 P. 1111, 9 
Cal.App. 644. 


La.—State v. Bellard, 61 So. 
132) La, 491. 


Utah.—State v. Thorne, 117 P. 58, 
39 Utah 208. 


Wash.—State v. Crowder, 205 P. 
850, 119 Wash. 450; State v. O’Hara, 
50 P. 477, 933, 17 Wash. 525. 


[a] Illustrations.—(1) Where de- 
fendant, charged with statutory rape, 
testified to an-acquaintance with the 
prosecuting witness and that he had 
ealled at her home frequently, cross- 
examination of defendant concerning 
acts of intercourse with her was im- 
proper. State v. Crowder, 205 P. 850, 
119 Wash. 450. (2) If an alleged 
contemnor, in a criminal contempt 
proceeding, takes’the stand in his own 
behalf, he can be cross- examined only 
respecting matters elicited in direct 
examination. Clark v. U. S., 61 FE. 
(2d) 695 [aff and remanding for re- 
sentence 1 F.Suppl. 747 (cert. fo ed USB ICS 
Ct. 314, 287 U.S. 595, 77 Lid. 519 [aff 
53 S.Ct 465, 289 U.S: Pea, Latdt 
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tending to criminate him.*? 
ment of aceused’s constitutional rights to cross-exam- 
ine him as to matters as to which he has testified on 
his direct examination.°? 
examined as to matters concerning which he was not 
allowed to testify,®* and incompetent evidence can- 
not be introduced under the guise of cross-examina- 


Matters affecting credibility. 
tion cannot extend to irrelevant and incriminatory 
matters in order to test the credibility of the wit- 
Thus, under the 
as bearing on his credibility, may be asked whether 
he has been convicted of a crime,°? accused on eross- 


[§ 889 


It is not an infringe- 


Accused cannot be eross- 


The cross-examina- 


general rule that a witness, 


Viasanecs 


993])]. s 


{[b] ‘Putting oh coat.—In a prose- 
cution for unlawful manufacture of 
intoxicating liquor requiring accused, 
during his cress-examination, to put 
on, in the jury’s presence, the coat 
alleged found not far from a still dis- 
covered during search, violates his 
constitutional “right not to give in- 
criminating evidence. Ward v. State, 
228 P. 498, 27 Okl.Cr. 362. 


52. State v. Barwick, 71 S.E. 838, 
895S.C. 158: 


53. People v. Ryan, 250 P. 164, 199 
Cal. 513; People v. Sokolis, 237 P. 789, 
72 Cal.App. 559; Commonwealth vy. 
Blank, 79 Pa.Super. 49. 


fa] For example, where juror 
charged with criminal contempt on 
direct examination denied bias or 
prejudice, she could be cross-exam- 
ined respecting matters which might 
show absence of unprejudiced or un- 
biased state of mind without thereby 
infringing her immunity from self- 
incrimination. Clark v. U..S.,.61 FE: 
(2d) 695 [aff and remanding for re- 
sentence 1 F.Suppl. 747 (cert gr-58 S. 
Ct. 314, 287 U.S. 595, 77 L.Ed. 519 [aff 
bid) en@bs 465.5 289 a Use aly 114 eo leGe 
993])]. 


54. Enoch v. Commonwealth, 126 S. 
E. 222, 141 Va. 411. 


[a] Construction of statute per- 
mitting accused to testify.—Code 
(1919) § 4778, giving accused in case 
of felony the right to testify, and pro- 
viding that when sworn as a witness 
he shall be deemed to have waived 
the privilege of not giving evidence 
against himself, must have a reason- 
able construction, and it is unreason- 
able to say that he can be cross-exam- 
ined on subjects on which he was not 
allowed to testify. Enoch v. Com- 
monwealth, 126 S.B. 222, 141 Va. 411. 


55. Aklon v. U. S., 163 F. 810, 90 
C.C.A. 116; People v. Carlson, 225 N. 
Y¥.S. 149, 222 App.Div. 54; State v. 
Toffman, 220 N.W. 615, 538 S.D. 182% 
State v. Price, (W.Va.) 167 S.H. 862. 


[a] Tllustrations.—(1) Admission 
for impeachment of defendant’s ad- 
missions in John Doe proceeding, in 
which defendant was not afforded 
counsel, or notified of constitutional 
rights, was held error. State v. Hoff- 
man, 220 N.W. 615, 53 S.D. 182. (2) 
In a homicide pr osecution, permitting 
cross-examination of accused at trial 
with reference tottestimony given at 
preliminary hearing was error, within 
Code (19381) 57-2-3. State v. Price, 
(W.Va.) 167 S.E. 862. 


56. State v. Thorne, 117 P. 58, 39 
Utah 208. 


57. See infra § 1052. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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examination may be asked such question, which is not 
privileged, and he must answer,®* but, where the wit- 
ness may be asked for the same purpose whether he 
has not committed a crime,®® such question is privi- 
leged and the witness may decline to answer it.°° 
Where defendant has taken the stand in his own be- 
half, the prosecution may, in the discretion of the 
court, be allowed to recall him after he has closed 
his testimony and the state has closed except in re- 
buttal, for the purpose of laying a predicate to im- 
peach him.°+ 


[§ 890] e. Codefendants and Persons Charged 
with Same Offense.**? In accordance with the gen- 
eral rule,** one, who is jointly indicted with accus- 
ed, may refuse to answer questions tending to be 
self-incriminating.*®* 
charged with a crime and on the preliminary exami- 
nation of one the other is called as a witness on be- 
half of the prosecution, he may refuse to answer any 
question that would tend to incriminate him,®® on 
cross-examination as well as on direct. One, who 
is jointly charged with accused, it has been stated, 
may refuse to testify, if his evidence would tend to 
be self-incriminating.®” 


For defense. Where defendant offers his code- 
fendant as a witness, the latter may refuse to answer 
any question that would incriminate himself.** Un- 
der statutes rendering one codefendant a competent 
witness on behalf of another,®*® according to some au- 
thorities, the court is not authorized to compel one 
defendant, who objects to taking the stand, to become 
a witness at the demand of another,’® although tried 
separately;71 but other authorities hold that a co- 
defendant may be compelled to take the stand on be- 
half of another,’? although he cannot be required to 
give self-incriminating testimony.™® 
dence sought from codefendant would serve to in- 
criminate him, not only of the offense charged but of 
another and distinct offense, the court, in the exer- 
cise of a wide discretion, in order to protect the 
rights of codefendant, may properly refuse to require 
him to become a witness.** 


58. State v. Thorne, 117 P. 58, 39 
Utah 208; State v. Brownlow, 154 P. 
1099, 89 Wash. 582; State v. Blane, 
116 P. 660, 64 Wash. 122. 


[a] Rule applied.—Cross-examina- 
tion of accused as to prior convictions 
did not compel him to become witness 
against himself, although subsequent- 
ly charged as an habitual offender. 
Cross v. State, 119 So. 380, 96 Fla. 768. 


59. See infra § 1095. 


60. State v. Thorne, 117 P. 58, 39 
Utah 208. 


61. Hamit v. State, 275 P. 361, 42 


66. 
Idaho 424. 
67. 


68. 


594, 57 Mich. 69; 
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s 


Where two are separately | 


Where the evi- | 


2213, 26 Ky.L. 363 [aff 26 S.Ct. 189, 
200 U.S. 164, 50 L.Ed. 421]. 


65. See infra'text and note 66. 
State v. Bond, 


People v.. Barnnovich, 117 P. 
572, 16 Cal.App. 427. 


Anderson vy. State, 126 P. 840, 
8 Okl.Cr. 90, Ann.Cas.1914C 


69. See statutory provisions; 
Criminal Law § 1408. 


70. Peo. v. Van Alstine, 
Holman v. State, 16 
So. 294, 72 Miss. 108; 
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For prosecution. One indicted for the same of- 
fense as defendant may refuse to testify when call- 
ed as a witness for the state.7> In some jurisdic- 
tions a witness who, although indicted with defend- 
ant, is given a separate trial may be called as a wit- 
ness and questioned, although he may refuse to an- 
swer questions on the ground that they will incrim- 
inate him.7* The state may compel the testimony of 
a codefendant when he is given immunity by the con- 
stitution of the state as to matters concerning which 
he testifies.77 Under a statute, providing that the or- 
der of discharge shall be a bar to another prosecu- 
tion for the same offense, a codefendant may be com- 
pelled to testify where the indictment against him is 
dismissed for that purpose.7® A statute providing 


| that, when two or more persons are jointly concern- 


ed in the commission of any crime, either may be 
sworn as a witness, but that his testimony shall not 
be used against him, has been held not applicable 
to joint trials, and a defendant, tried jointly with oth- 
ers, cannot be compelled to testify, although the jury 
are instructed that his testimony cannot be consid- 
ered against him.7® Although the order of discharge, 
authorized by statute, would constitute a bar to an- 
other prosecution for the same offense, a defendant 
cannot be required to testify against a codefendant 
where such testimony might tend to show the witness 
guilty of another crime.8° Where the district at- 
torney, with the consent of the district court, may en- 
ter into a binding agreement not to prosecute the 
witness,®! the district attorney, in order to compel a 
codefendant to testify, in addition to dismissing the 
indictment must enter into a binding agreement not 
to prosecute him.82 Where one of several joint de- 
fendants was called as a witness for the state, an in- 
struction by the court as to his constitutional priv- 
ilege not to incriminate himself was proper and did 
not deprive an accused of his right of cross-examina- 
tion? 205 


[§ 891] f. Accomplices.84 Where an accomplice 
is unwilling to testify by reason of a fear of incrim- 
inating himself, he cannot be foreed to become a wit- 


75. Wyres v. State, 166 S.W. 1150, 
14 Mex. Cr. 28: 


76. People v. Colburn, 147 N.Y.S. 
oe 162 App.Div. 651, 31 N.Y.Cr. 202. 


Brown vy. State, 132 P. 359, 9 
on Cr. 382. 


78. Baker v. State, 57 Ind. 255. 


79. Blumensteil v. State, 230 S.w. 
262, 148 Ark. 421 (construing Const. 
ant. 2¢-§} <8. providing that no person 
shall be compelled in a criminal case 
to be a witness against himself, and 
Crawford & M. Dig. § 3122). 


80. People v. Dillon, 229 P. 974, 68 
Cal.App. 457; Overman v. State, 143 


86 P. 43, 12 


314. 
and 


23 N.W. 
Wells v. State, 


Ok1LCr. 168. 231 P1687, 29,Ok1.Cr. 1A: N.B. 604, 194 Ind. 483. 
62. Cross references: 71. State v. Fox, 16 P.(2d) 663, 52 81. See supra § 886 note 1 [a]. 
ene grand jury see Grand Juries §}|Idaho 474; Simpson v. State, 266 P. 82. Streight v. State, 138 S.W. 742, 


Competency as witnesses of see Crim- |, 
inal Law §§ 1398-1417. 


Testimony of see Criminal Law § 1344 
et seq. 


63. See supra § 870. 


64 Stallings v. State, 70 S.E. 1015, 
136 Ga. 131; Howard v. Com., 80 S.W. 
211, 81 S.W. 704, 118 Ky. 1, 25 Ky.L. 


234, 146 Ky. 104; 
N.C. 705; 


73. 


178 N.C. 710. 


783, 40 Okl.Cr. 58. 


72. McElwain v. Com., 
State v. Smith, 86 
State v. Rose, 61 N.C. 406. 


McHlwain v. Com., 
ret reg Ky. 104; State v. Rose, 61 N. 


74. State v. Medley, 100 S.E. 591, 


62 Tex.Cr. 453 (holding agreement un- 
necessary where state did not seek 
to compel codefendant to testify). 


83. Tate v. State, 152 S.E. 609, 41 
Ga.App. 300. 


84. Competency as witnesses of 
see Criminal Law §§ 1398-1417. 


Testimony of see Criminal La: 
1344 et seq. ean 


142 S.W. 


142 S.W. 
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ness for the prosecution,®® unless by virtue of a stat- 
ute compelling such person to testify,®® and provid- 
ing that the testimony so given shall not be used 
against him in a prosecution for the same offense ;*? 
nor is it proper for the prosecution to put such a 
person on the stand as a witness and wring from him 
a refusal to testify on the ground of privilege.** An 
accomplice testifying for the prosecution cannot re- 
fuse to answer on cross-examination questions con- 
cerning the erime with which accused is charged, on 
the ground that his testimony might tend to incrim- 
inate himself,’® but he cannot be required to give in- 
criminating testimony as to other crimes.®° 


[§ 892] 3. Answers Tending to Subject Witness 
to Penalty®'-92 or Forfeiture—a. In General. At 
some time, the date of which is uncertain, it became 
a settled principle of the common law that no one 
should be compelled to answer any question as a wit- 
ness which would tend to subject him to a penalty 
or forfeiture.?? Such principle has been held ap- 
plicable to the liability of a road commissioner for 
neglect of duty,®* and that of a person issuing small 
bills for the purpose of passing as a circulating me- 
dium.°® 
same effect,®* the privilege of the witness not to an- 
swer has been held authorized by the statutory lia- 
bility of the teller of a bank to forfeiture of the 
debt for the forbidden discounting of a note,®* and 
the liability of a county officer to removal from of- 


WITNESSES 


Under certain statutory provisions to.the < 
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fice.°8 A witness cannot make the claim of privilege 
where the result of admissions will be only to im- 
pose a penalty provided as a redress for a private 
grievance and not as punishment for a public 
wrong.®® The constitutional privilege that no person 
shall be compelled in any criminal case to be a wit- 
ness against himself, applicable only where disclosure. 
exposes the witness to punishment for crime,* is not 
applicable where disclosure would expose the wit- 
ness to a forfeiture only,” such as dishb»rment.? Al- 
though a statute expressly provides tnat a witness 
shall not be required to answer if his answer will ex- 
pose him to penalty or forfeiture, this “penalty” has 
been held not to include that to which the witness 
would be liable in certain civil preceedings,* such as 
the liability to punishment for civil contempt be- 
cause of ‘the violation of a writ or court order.® 
Where the witness is liable to both a criminal prose- 
cution and the imposition of a penalty or forfeiture, 
although by statute it is provided that his testimony 
may not be used against him in a criminal prosecu- 
tion, he may still avail himself of his privilege not 
to testify where his testimony would expose him to 
the imposition of a penalty or forfeiture.® 


Scope and extent of privilege. A witness may not 
only object to testifying to the main fact which would 
subject him to a penalty or forfeiture, but may also 
refuse to disclose any one of a series of facts which 
together would expose him to such penalty or forfei- 


85. Garland v. State, 104 S.W. 898, 
51 Tex.Cr. 643. 


86. State v. Quarles, 13 Ark. 307; 
Terr. v. Corbett, 3 Mont. 50; State v. 
Smith, 86 N.C. 705. See Beavers v. 
State, 186 S.W. 300, 124 Ark. 38 (rec- 
ognizing rule). 


87. State v. Quarles, 13 Ark. 307. 


88. Garland v. State, 104 S.W. 898, 
51 Tex.Cr. 643. But see Peo. v. Ply- 
ler, 63 P. 558, 121 Cal.-160 (holding 
that error could not be predicated on 
the futile effort of the state to elicit 
evidence from one against whom a 
separate information for the same of- 
fense was pending, although calling 
the witness to the stand and com- 
pelling him to assert his privilege was 
injurious to defendant). 


89. Ala.—Lockett  v. 
Ala. 5. 


Mass.—Com. v. Price, 10 Gray 472, 
71 Am.D. 668. 


Mich.—People v. Koukol, 247 N.W. 
738, 262 Mich. 529; Foster v. People, 
18 Mich. 266; Pitcher v. People, 16 
Mich. 142; Alderman v. People, 4 
Mich. 422, 69 Am.D. 321. 


N.C.—State v. Condry, 50 N.C. 418. 
Wash.—State v. Coates, 61 P. 726, 
22 Wash. 609. 


Waiver of privilege generally see 
infra §§ 911-913. 


90. State v. McCartey, 17 Minn. 76; 
Neal v. State, 175 N.W. 669, 104 Neb. 
56; State v. Staples, 47 N.H. 113, 90 
AmD. 565. 


91-92. Action for penalty as crim- 
inal proceeding see supra §§ 876, 888. 


93. Bryan v. State, 40 Ga. 688; 
Lister v. Boker, 6 Blackf. (Ind.) 439. 


94. Bryan v. State, 40 Ga. 688. 


Liability of road commissioners for 
penalty generally see Highways § 305. 


State, 63 


95. Lister v. 
(Ind.) 439. 


96. See statutory provisions. 


Statutory exemption in proceeding 
before interstate commerce commis- 
sion see Commerce § 189. 


97. Henry v. Salina Bank, 1 N.Y. 
83, 3 Den. 593, How.A.Cas. 173, 4 How. 
7p 183 (construing 2 Rev. St. p 405 § 


98. Matter of Dickinson, 58 How. 
Pr. (N.Y.) 260 (construing 3 Rev. St. 
(6th ed) p 671 § 117). 


Removal generally see Officers §§ 
145-209. 


99. Perkins Oil Well Cementing Co. 
v. Owen, 293 F. 759; Lévy v. Superior 
Court of City and County of San Fran- 
eaes 38 P. 965, 105 Cal. 600, 29 L.R.A. 


Boker, 6 Blackf. 


[a] Treble damages.—Under equity 
rule authorizing interrogatories, a de- 
fendant in a suit for infringement of 
a patent where claim is made for the 
recovery of treble damages must an- 
swer interrogatories, even though the 
answers may be admissions justify- 
ing the damages, inasmuch as the 
statute authorizing such is remedial, 
the action is to redress a_ private 
grievance, and defendant will not, so 
far as reasonably appears, make him- 
self liable to prosecution for an of- 
fense or to a forfeiture of estate. 
Perkins Oil Well Cementing Co. v. 
Owen, 293 F. 759 (construing Equity 
Rules, rule 58 [198 F. xxxiv, 115 C. 
C. A. xxxiv]). Punitive damages see 
Patents § 633. 


1. See supra §§ 870-891. 
25 Iniwere |, ROUSS, 01 GONE. 180,002% 
N.Y. 81 [rearg den and am of remit- 


titur gr 117 N.E. 1083, 221 N.Y. 667] 
(construing Const. art 1 § 6). 


3. In re Rouss, li6 New. 7382) 227 
N.Y. 81 [rearg den and am of remit- 
titur gr 117 N.E. 1088, 221 N.Y. 667]; 


In re Becker, 241 N.Y.S. 369, 229 App. 
Div. 62 [appeal dism sub nom. In re 
Levy, 174 N-B. 461, 255 N.Y. 223]. 


Dishbarment as civil proceeding see 
Attorney and Client § 64. 


4 See cases infra note 5. But see 
Matter of Kaffenburgh, 80 N.E. 570, 
571, 188 N.Y. 49 [exp] and dist in Mat- 
ter of ‘Rouss, 116.N.B. '782;,221.sNaWs 
81, 90 (foll In re Becker, 241 N.Y.S. 
369, 229 App.Div. 62 [appeal dism sub 
nom. In re Levy, 174 N.E. 461, 255 N. 
Y. 223]) (‘there was no occasion to 
determine whether Kaffenburgh’s re- 
fusal to testify was proper because it 
tended to expose him to a forfeiture 
of office. He had.placed his refusal on 
the ground of a téndency to criminate 
him, and that of itself was sufficient 
to sustain him’’)] (“it will be observ- 
ed that the provision of our Code 
[Civ. Proc. § 887] applies to penalties 
or forfeitures as well as crimes or 
misdemeanors. The defendant, there- 
fore . had the right to refrain 
from answering any question which 
might form the basis of or lead to 
ea a forfeiture of his office of at- 
torney and counselor-at-law’”’); Gad- 
sen v. Woodward, 8 N.E. 658, 103 N.Y. 
242 (construing Code Civ. Proc. §§ 
837, 528, as not requiring the verifi- 
cation of an answer where defendant 
would be liable to the payment of the 
debt of a corporation as a penalty for 
failing, as trustee, to make an annual 
report required by statute). Liabil- 
ity of officer for failure to file report 
see Corporations §§ 2010-2023. 


5. Cohen y. I. Goodman & Son, 199 
N.Y.S. 497, 205 App.Div. 312 [appeal 
dism 142 N.E. 317, 236 N.Y. 642] (con- 
struing Civ. Pract. Act § 355); Russie 
Cement Co. v. Woolworth, 125 N.Y.S. 
82, 68 Misc. 454 (construing Code Civ. 
Proc. § 837). 


“Civil contempt” see Contempt § 6. 


6. Matter of Dickinson, 58 How.Pr. 
(N.Y.) 260. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 893] b. Proceeding for Discovery. A party 
is privileged from making discovery of matters which 
would tend to subject him to a forfeiture or penal- 
ty,® unless the bill releases all claim to the penalty,?° 
the right to enforce the penalty or forfeiture is bar- 
red by the statute of limitations, or the privilege of 
refusing to answer has been waived.1?. The rule has 
been held to apply to cases involving the forfeiture 
of a legacy;!* discovery will not be granted in aid 
of an action brought by a common informer.1* De- 
fendant to a bill of discovery in aid of the defense 
to an action at law cannot refuse to answer merely 
because to do so would defeat the action or make him 
lose the debt or demand sued for;!> the rule that a 
party is privileged from making discovery of mat- 
ters which would tend to subject him to a forfeiture 
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or penalty has been held not to apply to cases in- 
volving liquidated damages;1° the limitation over of 
an estate;17 the loss of defendant’s suit at law,1® or 
the recovery in equity of money advanced,1® because 
of the illegality of the transaction; the loss of the 
benefit of security where the consideration was such 
as to render it void.2® The rule of equity is not con- 
fined to cases where the purpose of the suit itself, 
or of the action to which it is ancillary, is to en- 
force the penalty or forfeiture; but extends to those 
where the discovery itself would expose the party 
to some other action or suit tending to the like re- 
sult.21_ Under a statute providing that a party is 
bound to answer all pertinent interrogatories, unless 
by the answer he subjects himself to a criminal pros- 
ecution, a party cannot claim the privilege of re- 
fusing to answer because he would subject himself to 


464; 


7. Henry v. Salina Bank, 1 N.Y. 
Aad 3 A 593, How.A.Cas. 173, 4 How. 
. 183. 


8. Cross references: 


Answers tending to subject party to 
penalty or forfeiture as exception 
to rule allowing interrogatories see 
Admiralty § 198. 


Defendant liable to treble damages as 
subject to interrogation under 
po st rule see supra § 892 note 99 

a]. 


Discovery generally see Discovery 18 

C.J. p 1054 et seq. 

9. U.S.—U. S.. v- Saline Bank, 1 
Pet. 100, 7 L.Ed. 69; U.S. v. National 
Lead Co., 75 F. 94; Atwill v. Ferrett, 
2 F.Cas.No. 640, 2 Blatchf. 39; U.S. 
v. Twenty-eight Packages of Pins, 28 
F.Cas.No. 16,561, Gilp. 306. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Maryland Casualty Co., 52 So. 751, 
167 Ala. 557. E 

Conn.—Skinner v. Judson, 8 Conn. 
528; Northrop vy, Hatch, 6 Conn. 363. 


Ga.—Thornton v. Adkins, 19 Ga. 
Marshall v. Riley, 7 Ga. 367. 


Il]l.—Robson v. Doyle, 61 N.E. 435, 
191 Ill. 566; People v. Western Manu- 
facturers’ Mut. Ins. Co., 40 Ill.App. 
428. 

Ky.—Atterberry v. Knox, 8 Dana 

2. 

La.—Shepherd v. Payson, 16 La. 
Ann. 360. 

Md.—Wolf v. Wolf, 2 Harr.&G. 388; 


Legoux v. Wante, 3 Harr.&J. 184; 
Salmon v. Clagett, 3 Bland 125. 


N.J.—Vanderveer v. Holcomb, 17 N. 


J.q.587, 547. 

N.Y.—Bailey v. Dean, 5 Barb. 297; 
Taylor v. Bruen, 2 Barb.Ch._ 301; 
March v. Davison, 9 Paige 580; Lans- 
ing v. Pine, 4 Paige 639; Brockway 
v. Copp, 3 Paige 539; Livingston v. 
Harris, 3 Paige 528; Livingston v. 
Tompkins, 4 Johns.Ch. 415, 8 Am.D. 
598. 

N.C.—McDowell v. Maultsby, 62 N. 
Cc. 16; Masters v. Prentiss, 55 N.C. 
62. 

Ohio.—Cadwallader v. Granville 
Alexandrian Soc., 11 Ohio 292. 

Tenn.—Lindsley v. James, 3 Coldw. 
477. 

Va.—Northwestern Bank v. Nelson, 
1 Gratt. (42 Va.) 108. 


W.Va.—Thompson v. Whitaker Iron 
Co., 23 S.E. 795, 41 W.Va. 574. 


Eng.—Mexborough v. Whitwood 
Urban Dist. Council, [1897] 2 Q.B. 


© 


111; The Mary or Alexandra, L.R. 2 
A.&E. 319; Selby v. Crew, 2 Anstr. 
504, 145 Reprint 949; Boteler v. Al- 
lington, 3 Atk. 4538, 26 Reprint 1061; 
Honeywood v. Selwin, 3 Atk. 276, 26 
Reprint 961; Chauncey v. Tahourden, 2 
Atk. 392, 26 Reprint 637; Harrison v. 
Southcote, 1 Atk. 528, 26 Reprint 333; 
Smith v. Read, 1 Atk. 526, 26 Reprint 
332; Duncalf v. Blake, 1 Atk. 52, 26 
Reprint 35; Mitchell v. Koecker, 11 
Beav. 380, 50 Reprint 863, 12 Beav. 
44, 50 Reprint 976; Nobkissen v. 
Hastings, 4 Bro.Ch. 253, 29 Reprint 
879; Atty.-Gen. v. Vincent, Bunb. 192, 
145 Reprint 644; Fane v. Atlee, 1 Eq. 
Cas.Abr. 77, 21 Reprint 890; Atty.- 
Gen. v. Lucas, 2 Hare 566, 24 Eng. 
Ch. 566, 67 Reprint 234; Robinson v. 
Lamond, 15 Jur. 240; U. S. of America 
v. M’Rae, 37 L.J.Ch. 129; Parkhurst 
v. Lowten, 1 Meriv. 391, 35 Reprint 
718; Selwyn v. Honeywood, 9 Mod. 
419, 88 Reprint 546; Firebrass’ Case, 
2 Salk. 550, 91 Reprint 465; Cooke v. 
Turner, 14 Sim. 218, 37 Eng.Ch. 218, 
60 Reprint 341; Holloway v. Shake- 
speare, 1 Smith, 121; Hincks v. Nel- 
thorpe, 1 Vern.Ch. 204, 23 Reprint 414; 
Cousins v. Smith, 13 Ves.Jr. 542, 33 
Reprint 397; Brownsword v. Edwards, 
2 Ves. 243, 28 Reprint 157; East India 
Co. v. Campbell, 1 Ves. 246, 27 Reprint 
1010; Uxbridge v. Staveland, 1 Ves. 
56, 27 Reprint 888. 


See Rose v. Croden, 1 Ont.W.R. 170 
(where a plaintiff has two remedies, 
a common-law action for damages and 
a statutory action for penalties, and 
elects to sue at common law, in which 
suit defendant submits to discovery 
which he might successfully resist in 
the action for penalties, plaintiff may 
not afterward, by amending his state- 
ment of claim, turn his common-law 
action into one for penalties, where at 
the time of his application for such 
amendment the time in which he 
might bring such action has expired). 


See also cases infra this note. 


[a] Under statute authorizing 
court to require answers to inter- 
rogatories such as party would be 
bound to answer in chancery upon bill 
of discovery, a party to a cause is not 
bound to answer _ interrogatories 
which may subject him to a penalty 
or forfeiture. Hogshead v. Baylor, 16 
Gratt. (57 Va.) 99 (construing Code ec 
176 § 38 p 667); Poindexter v. Davis, 6 
Gratt. (47 Va.) 481 (construing Rey. 
Code Suppl. c 109 § 68 p 161). 


Order for examination where sub- 
jection of party to penalty or for- 
feiture not necessarily involved see 
Discovery § 99. t 


10. Finch v. Rikeman, 9 F.Cas.No. 
4,788, 2 Blatchf. 301; Shed v. Garfield, 


5 Vt. 39; Boteler v. Allington, 3 Atk. 
453, 26 Reprint 1061: Atty.-Gen. v. 
Conroy, 2 Jones Exch. 791. 


11. Williams vy. Farrington, 3 Bro. 
Ch, 38, 29 Reprint 395; Talbot v. 
Smith, 1 Ridg.L.&S. 360. 


12. See infra § 911. 


13. Chauncey v. Tahourden, 2 Atk. 
392, 26 Reprint 637. 


14 Saunders v. Wiel, [1892] 2 Q.B. 
321; Hobbs v. Hudson, 25 Q.B.D. 232; 
Jones v. Jones, 22 Q.B.D. 425; Martin 
v. Treacher, 16 Q.B.D. 507; Hunnings 
v. Williamson, 10 Q.B.D. 459. 


15. Conant v. Delafield, 3 Edw. (N. 
YA) U2 003 


Answers tending to subject wit- 
ness to civil action or pecuniary loss 
see infra §§ 896, 897. 


16. Adams v. Batly, 18 Q.B.D. 625; 
Jones v. Green, 3 Y.&J. 298, 148 Re- 
print 1193. 


{a] Thus, where, by indenture, a 
farm was demised at a yearly rent 
with a covenant by the tenant that, if 
during the last three years of the 
term he should sow more than seven- 
ty-five acres of clover in one year, he 
should pay an additional rent of £10 a 
year for every acre above the seventy- 
five for the remainder of the term, it 
was held that the additional rent was 
in the nature of stipulated damages 
entitling plaintiff to a discovery in 
aid of an action at law, and that a 
plea that the discovery would subject 
defendant to penalty should be over- 
ruled. Jones v. Green, 3 Y.&J. 298, 148 
Reprint 1193. 


17. Lucas v. Evans, 3 Atk. 260, 26 
Reprint 951; Anonymous case before 
Lord Talbot [cit Chauncey v. Tahour- 
den, 2 Atk. 392,.26 Reprint 637]. But 
See Chauncey v. Fenhoulet, 2 Ves. 265, 
28 Reprint 171 (upon demurrer to 
bill for discovery as to the fact of 
marriage, by which if without con- 
sent of particular persons a portion 
was given over, the Lord Chancellor 
“thought it an extreme hard demand 
upon? the defendant’s own discovy- 
ery’’). 

18. Williams v. Trye, 18 Beav. 366, 
52 Reprint 145; Benyon v. Nettlefold, 
3 Macn.&G. 94, 49 Eng.Ch. 71, 42 Re- 
print 196; Wilkinson v. L’Eaugier, 2 
Y.&C.Exch. 363, 160 Reprint 437. 


19. Gram v. Stebbins, 6 Paige (N. 
We) 124° ' Bons 


20. Sloman v. Kelly, 4 Y.&C.Exch. 
169, 160 Reprint 965. 


21. Poindexter vy. Davis, 6 Gratt. 
(47 Va.) 481. 
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a penalty in a civil action.?? 


Usury.”® <A bill for a discovery alleging usury is 
not unmeritorious for that reason;?* a person in- 
jured by usury may, on certain terms, obtain the aid 
of a bill of discovery;?° in the absence of statute, 
where he has no legal evidence of the usury and the 
object of his bill is to compel defendant to disclose 
the fact, he is bound to pay the amount actually 
loaned together with lawful interest in order that 
defendant’s answer might not subject him to a for- 
feiture.2* Under a statute authorizing plaintiff to 
dispense with the payment of, or offer to pay, lawful 
interest on filing a bill in chancery for a discovery of 
‘money received in violation of the act relative to the 
interest of money, the established principle of the 
court of equity that, on filing a bill of discovery on 
an allegation of usury, complainant must pay, or 
offer to pay, the sum actually lent is not abrogated.?7 
Where the person injured by usury has his election, 
either to make a defense at law or to file a bill in eq- 
uity, he cannot avail himself of both jurisdictions and 
by a bill in chancery obtain a discovery to aid his 
defense at law where the latter would result in the 


forfeiture of the principal which the bill in.eq-« 


uity would compel him to pay.?® A statute authoriz- 
ing discoveries at law in the same manner as in eq- 
uity has been held to authorize,?® or not to author- 


2@. Ex parte Pepper, 64 So. 112, 185 
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condition to relief and not to the dis- 


"h ae 


ize,?° discovery without payment of prihcipal and 
lawful interest where usury is pleaded as a defense. 
Equity, at the instance of a creditor of a third per- 
son or another defendant, will not compel a defend- 
ant to answer whether his transaction with the third 
person,*+ or the other defendant,*? was, or was not, 
usurious. A constitutional provision declaring that 
no person shall be compelled in any criminal case 
to be a witness against himself does not invalidate 
a statute expressly authorizing defendant in a suit at 
law, where the defense of usury is set up and veri- 
fied by oath, to examine plaintiff as a witness to prove 
the usury." Such statute will not authorize a bor- 
rower to file a bill in chancery for a discovery where 
he has a perfeet remedy at law to prove usury by the 
examination of plaintiff as a witness, unless there 
are circumstances in the case making it impossible or 
difficult for the borrower to obtain his perfect re- 
ie tase 


[§ 894] 4. Answers Tending To Degrade -Wit- 
ness?>—a. In General. Although it has been assert- 
ed ina number of cases that a witness may refuse 
to give answers disgracing him or exposing him to 


infamy,?® the general rule is that, unless exeused by 


statute,*7 a witness will not be excused from answer- 
ing a question on the sole ground that his answer 
will disgrace him or bring him into disrepute,?* where 


415e. 


hx 
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Ala. 284 [rev 62 So. 397, 9 Ala.App. 
191.] (construing Code [1907] § 4057, 
as requiring insurer, in an action up- 
on a fire policy, to answer interroga- 
tories as to whether it was a member 
of an underwriters’ association of in- 
surers to fix rates, even though mem- 
bership in such association would im- 
pose upon insurer a statutory penalty 
in addition to the amount of the loss). 


23. Generally see Usury 66 C.J. p 
29. 


24. Ball v. Leonard, 24 Ill. 146. 
See Mayham vy. Coombs, 14 Ohio 428 
(where the answer to a bill in chan- 
cery to foreclose a mortgage charges 
usury and calls upon complainant, by 
interrogatories, to answer the charge, 
the interrogatories must be an- 
swered). 


25. Thompson v. Berry, 8 Johns. 
Ch: (N.Y.) 395 [aff 17. Johns. 436]. 
See infra text and note 26. See also 
Bartholomew v. Yaw, 9 Paige (N.Y.) 
165 [rev Clarke 16] (holding that a 
party who has the legal defense of 
usury must avail himself of it if sued; 
if a bill of discovery is necessary, he 
cannot wait until after judgment and 
seek in equity the recovery of the 
money collected under such a judg- 
ment). 


26. 
(N.Y.) 329 (per Sutherland, J.). See 
Taylor v. Matchell, 2 Miss. 596 (plain- 
tiff in an action at law on a usurious 
note is bound to make discovery, al- 
though his answer may subject him 
to the loss of legal interest). 


27. Livingston v. Harris, 11 Wend. 
(N.Y.) 329 [aff 3 Paige 528] (con- 
struing 1 Rev. St. p 772 § 8). 


28. Pearce v. Hedrick, 3 Litt. (Ky.) 
109. 
29. Zeigler v. Scott, 10 Ga. 389, 54 


Am.D. 395 (under the act of 1847, al- 
though equity will refuse relief 
against a usurious contract except up- 
on payment of principal and legal in- 
terest, the payment is an equitable 


Livingston v. Harris, 11 Wend. 


covery, and such payment is not a 
condition to offering in evidence at 
law the answers of plaintiff in sup- 
port of the plea of usury). 


30. Hogshead v. Baylor, 16 Gratt. 
(57 Va.) 99 (although by statute 
[Code c 176 § 88 p 667] the court is 
authorized to require answers to in- 
terrogatories such as the person to 
whom they are propounded would be 
bound to answer upon a bill in chan- 
eery, and although by statute [Act 
(1819) § 3; Code p 577 ¢ 141 § 7] a bill 
to compel discovery at the suit of 
the borrower is authorized and, if it 
appear that there was usury, the 
creditor is obliged to accept his prin- 
cipal without any interest, such bill 
is not a bill of discovery but a bill 
for discovery and relief to be adminis- 
tered in equity, and will neither au- 
thorize a bill for the discovery of 
usury in an action at law, nor require 
an answer to an interrogatory at law 
involving usury, where it has been 
set up as a defense). 


31. Smith v. Fisher, 2 §.C.Eq. 275. 


32. Masters v. Prentiss, 55 N.C. 62 
(bill for discovery seeking to set aside 
deed of trust as security for certain 
debts and thus forfeiting preference). 


33. Perrine v. Striker, 7 Paige (N. 
Y.) 598 (construing Const. art 7 § 7; 
L. [1837] p 487 § 2). 

34. Perrine v. Striker, supra. 

35. Cross-examination as to im- 
moral acts or tending to disgrace or 
degrade witness for purpose of im- 
peachment see infra § 1089. - 


Insulting questions see supra § 708. 


36. U.S.—U. S. v. Craig, 25 F.Cas. 
No. 14,888, 4 Wash.C.C. 729; U.S. v. 
Dickinson, 25 F.Cas.No. 14,958, 2 Mc- 
Lean 325 


Ark.—Pleasant v. 
624. 


Ga.—Gravett v. State, 74 Ga. 191. 
N.J.—State v. Bailly, 


State, 15 Ark. 


N.Y.—People v. Rector, 19 Wend. 
569; People v. Herrick, 13 Johns. 82, 
7 Am.D. 364. See Peo. v. Mather, 4 
Wend. 229 (distinguishing, in the mat- 
ter of answers disgracing a witness 
or rendering him infamous, between 
answers directly doing so, without the 
intervention of other facts, and an- 
swers merely tending’ to do so, and 
holding the witness privileged as to 
the former, whether or not material to 
the issues, and not privileged as to the 
latter, as distinguished from the 
broader scope of the privilege against . 
self-incrimination). 


Pa.—Galbreath’s Lessee y. Hichel- 
berger, 3 Yeates 515; In re Yard, 48 
Leg.Int. 288. 


37. See statutory provisions; and 
Mulholland v. Misener, 17 Ont.Pr. 132 
[foll Taylor v. Neil, 17 Ont.Pr. 134] 
(construing Rev. St. e 61 § 7, provid- 
ing that the parties to a proceeding 
instituted in consequence of adul- 
tery, including the husbands and 
wives of such parties, shall be com- 
petent to give evidence in such pro- 
ceeding, but not bound, except in cer- 
tain instances, to answer any question 
tending to show that he or she has 
been guilty of adultery, a defendant 
in an action for criminal conversation 
with plaintiff's wife may refuse to be 
opred for the purpose of discov- 
ery). 


[a] “Public ignominy,” as used in 
Revision § 3989, excusing a witness 
from answering any question that 
would expose him to public ignominy, 
means public disgrace or dishonor; 
and hence a plaintiff in an action for 
seduction need not answer whether, 
before the alleged seduction, she ever 
had intercourse with other men than 


defendant. Brown vy. Kingsley, 38 
Iowa 220. 

38. Ala.—Ex p. Boscowitz, 4 So. 
279, 84 Ala. 463, 5 Am.S.R. 384; Hall 


v. State, 40 Ala. 698. 
Ind.T.—Oxier v. U. S., 38 S.W. 381, 


2 N.J.Law!11 Ind.T. 85 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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it concerns a matter material or relevant to the is- 
sues.2° Except where required to do so under cross- 
examination for the purpose of impeachment,*® a 
witness is not bound to answer a question as to a eol- 
lateral, irrelevant, or immaterial matter, if his an- 
swer will disgrace him or bring him into disre- 
pute.41 Where the only purpose of a question as 
to a collateral, immaterial, or irrelevant matter is to 
degrade the witness, under the guise of affecting his 
eredibility, as where, if answered in the affirmative, 
the jury would not be justified in discrediting the wit- 
ness’ evidence as to the facts material to the issue, 
the witness need not answer.*? Under statutes pro- 
viding that a witness need not answer if the answer 
will degrade him, unless relative to the very fact 
in issue, or to a fact from which the fact in issue 
would be presumed,** a witness must tes stify to a de- 
grading fact in issue;** if a particular question is 
pertinent and otherwise competent, the fact that it 
may tend to prejudice the witness before the jury is 


WITNESSES 


[70 C.J.] 741 


no ground for its exclusion;#® but a witness, it was 
held, was not required to testify to an offense not 
in issue.*® A constitutional provision that no person 
shall be compelled in a criminal case to give evidence 
against himself has no application to testimony dis- 
gracing a witness or subjecting him to embarrass- 
ment or opprobrium.‘* 


Answer tending to render witness ridiculous. A 
witness will not be excused from answering a ques- 
tion relevant to the issues on the sole ground that his 
answer will tend to render him ridiculous.*® 


[§ 895] b. Proceeding for Discovery. Except 
where excused by statute,*® provided the matter in- 
volved is not eriminally punishable,°° and is relevant 
or material to the issues, a party is not privileged 
from making a discovery because his answer will ad- 
mit a matter of moral turpitude, or tend to disgrace 


Ky.—Leach v. Com., 
129 ey. 497, 338 Ky.L. 1016; 
ford v. Com., 2 Metc. 387. 


N.D.—State v. Pancoast, 67 N.W. 
1052, 5 N.D. 516, 35 L.R.A. 518. 


Tex.—Hill v. Dons, (Civ.App.) 37 
S.W.. 638. 


Va.—Kendrick v. Com., 78 Va. 490. 


See Peo. v. Rector, 19 Wend. (N.Y.) 
569, per Cowen, J., (practice of com- 
pelling answers tending to degrade 
witness where there is no penalty 
seems to be gaining ground in the 
modern cases); State v. Davidson, 67 
N.C. 119, 122 (‘this doctrine, in re- 
gard to asking questions of witnesses, 
tending to disparage them, has been 
greatly modified in modern times, and 
it is now held that you may put al- 
most any question to the witness, and 
that the witness is bound to answer 
it, unless the answer might subject 
him to an indictment, or to a pen- 
alty under a statute’). 


39. U.S.—Brown v. Walker, 16 S. 
ek 644, rie U.S. 591, 40 L.Ed. 819 [aff 


ee ese v. State, 144 S.W. 221, 
102 Ark. 363. 


Ind.—Hill v. State, 4 Ind, 112. 


ee rm he v. Knowles, 7 Del. 


Ill.—Weldon y. Burch, 12 Ill. 374; 
Waters v. West Chicago St. R. Co., 
oe Tll.App. 265. 


y.—McCampbell v. McCampbell, 
46 Ow. 18, 103 Ky. 745, 20 Ky.L. 552. 


Mich.—Jennings v. Prentice, 39 


TAD SOW, Dod, 
Ruther- 


Mich. 421 f 

Mo.—Clementine v. State, 14 Mo. 
112. 

Nev.—Ex p. Hedden, ae Pe 13v, 29 


Nev. 352, 13 Ann.Cas. 11 


N.Y.—Meyer v. Mayo, es INeavaSs 
405, 173 App. Div. 199; Taylor v. Jen- 
nings, 30 N.Y.Super. 581. 


Ohio.—Ammon v. Johnson, 
Cir.Ct. 263, 2 Ohio Cir.Dec. 149 


Pa.—In re Doran, 2 Pars.Hq.Cas. 
467. 


Utah.—Conway v. Clinton, 1 Utah 
215. 


But see Vaughn v. Perine, 3 N.J. 
Law 728, 4 Am.D. 411 (where defend- 
ant, in an action, for seduction, in 
moving for a new trial endeavored to 
distinguish between questions con- 
nected with the issue and those not 
so connected, whose answers would 


3 Ohio 


: 


disgrace the witness, the distinction 
was held to be unfounded, and a re- 
fusal to permit any answer that would 
disgrace the witness held proper). 


[a] Witness’ dishonesty or 
fraud, when not criminal, may as 
properly be proved by him as by any 
other person.’ Jennings v. Prentice, 
39 Mich. 421, 428. 


[b] Relevancy must be shown af- 
firmatively by party seeking to coerce 
answer tending to degrade witness. 
People v. Lohman, 2 Barb. 216 [aff 
1 N.Y. 399, 49 Am.D. 840, 4 How.Pr. 
445]. 


40. See infra § 1089. 


41. Cal.—People v. Saunders, 
P. 825, 18 Cal.App. 743. 


Depa nonce v. Knowles, 
133. 


Nev.—Ex p. Hedden, 90 P. 787, 29 
Nev. 352, 18 Ann.Cas. 1173. 


N.H.—State v. Staples, 47 N.H. 113, 
90 Am.D. 565. 


N.Y.—Peo. v. Brown, 72 N.Y. 571, 
28 Am.R. 183; Lohman v. Peo., 1 N.Y. 
379, 49 Am.D, 340; In re Lewis, 39 
How.Pr. 155, 15 F.Cas.No. 8,312, 4 Ben. 
67, 8, Nat.Bankr.Reg. 621. 


Pee Ret re Doran, 2 Pars.Eq.Cas. 
Yip 


Tex.—Clark v. Reese, 64 S.W. 7838, 
26 Tex.Civ.App. 619. 


91 Utah-—Conway vy. Clinton, 1 Utah 


110 


7 Del. 


Wash.—Walters v. Seattle, ete., R. 
Co., 93 P. 419, 48 Wash. 233, 24 L.R. 
A.N.S. 788. 


W.Va.—State v. Hill, 
52.W.Va. 296. 


Wis.—Crawford v. Christian, 78 N. 
W. 406, 102 Wis. 51; Emery v. State, 
78 N.W. 145, 101 Wis. 627. 


See Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 598, 40 L.Ed. 819 (“if 
the answer can have no effect upon the 
case, except so far as to impair the 
credibility of the witness, he may fall 
back upon his privilege. . wa But 
even in the latter case, if the answer 
of the witness will not directly show 
his infamy, but only tend to disgrace 
him, he is bound to answer’’) 


42. Third Great Western Turnpike 
Road Co. v. Loomis, 32 N.Y. 127 [overr 
People v. Blakeley, 4 Park.Cr. (N.Y.) 
176, and foll State v. Reese, 135 P. 
270, 43 Utah 447 (construing Comp. L. 
[1907] § 3481, providing that a wit- 
ness need not give an answer which 


43 S.E. 160, 


will have a direct tendency to degrade 
his character, unless it be to the very 
fact in issue, or to a fact from which 
the fact in issue would be presumed, 
a witness need not answer a question 
having a direct tendency to degrade 
his character, not related to the is- 
sues and not affecting his credi- 
bility) ]. 


[a] _fllustration.—In a bastardy 
proceeding, it was improper to com- 
pel a married man, who was a wit- 
ness for accused, to answer whether 
on the automobile ride with accused 
and the prosecutrix he himself had 
not placed his arm around the prose- 
cutrix’ sister. State v. Reese, 135 P. 
270, 43 Utah 447. 


43. See statutory provisions. 


44. Clark v. Reese, 35 Cal. 89 (con- 
struing Pract. Act § 408, in an action 
for breach of promise in which plain- 
tiff’s chastity was in issue, a witness 


| was required to testify to his rela- 


tions with plaintiff). 


45. Lukert v. Eldridge, 139 P. 999, 
s0a0)2 46 (construing Rev. Codes § 


46. State v. Rogers, 77 P. 
Mont. 1 [foll State v. Crow, 102 P. 
579, 39 Mont. 174, 18 Ann.Cas. 643 
(construing Rev. Codes § 8030) ] (con- 
struing Code Civ. Proc. § 3402). See 
Peo. v. Reinhart, 39 Cal. 449 (holding 
that a witness might refuse to answer 
a question as to whether he had been 
previously convicted of petty larceny, 
for it tended to degrade his char- 
acter). 


47. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819; People y. 
Rockola, 178 N.E. 384, 346 Ill. 27; Peo, 
Vv. Boyle, 144 N.E. 342, 312 Ill. 586. 
See State v. Angel, 76 S.E. 190, ,93 S.C. 
149 (the constitutional guaranty that 
no person Shall be compelled to be a 
witness against himself did not pro- 
tect a witness from’ answering as to 
whether or not she had been in jail). 


Privilege against self-incrimination 
as not applicable to disgrace attached 
to exposure of crime without liability 
to prosecution see supra § 880. 


48. Lassiter v. Phillips, 
462. 


49. See case supra § 894 note 37. 


50. See supra §§ 870-891. See also 
Atty.-Gen. v. Duplessis, Parker 144, 
145 Reprint 739 (defendant need not 
answer as to matters which might ex- 
pose her criminally to ecclesiastical 
censures). 


293, 31 
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him or bring him into disrepute.5? 


[§ 896] 5. Answers Tending To Subject Witness 
to Civil Action or Pecuniary Loss®?—a. In General. 
Although a number of early cases have held that a 
witness is not obliged to answer any question that 
would tend to charge him with a debt or subject him 
to pecuniary loss,°? the rule seems to be settled 
that a witness cannot refuse to testify because his 
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evidence against him in such action,®°® or subject him 


answer might expose him to a civil action,®+ furnish 


51. Conn.—Skinner v. Judson, 8 
Conn. 528, 21 Am.D. 691. 


Me.—Foss v. Haynes, 31 Me. 81. 
Miss.—Watts v. Smith, 24 Miss. 77. 


ie es v. Coe, 4 Sandf.Ch. 


Eng.—French vy. Connelly, 2 Anstr. 


454, 145 Reprint 933; Goodman vy. 
Holroyd, 15 C.B.N.S. 839, 109 E.C.L. 
839, 143 Reprint 1015; Manningham 


v. Bolingbroke, Dick. 533, 21 Reprint 
877; Stickland v. Aldridge, 9 Ves.Jr. 
516, 32 Reprint 703. 


[a] “The term ‘scandal,’ that pro- 
tects a person from making answer, 
has a meaning limited and technical. 
Fraud, in the established sense of the 
word, is not the scandal, but this epi- 
thet is applicable to crime only. Not- 
withstanding the answer of the de- 
fendant, by the discovery of a private 
fraud, may tend to cast great reproach 
on his conduct and character, still he 
is compellable to make answer. But 
to the scandal and infamy arising 
from crime, he is never to be acces- 
sory, by being compelled to make dis- 
coven ye. Skinner y. Judson, 8 Conn. 
528, 533. 


52. Cross references: 


Right to discovery generally see Dis- 
covery 18 C.J. p 1054 et seq. 


Penalty as redress for private griev- 
ance see supra § 892. 


53. U.S.—U. S. Bank v. Washing- 
ton, 2 F.Cas.No. 940, 8 Cranch C.C. 295. 
See Carne v. McLane, 5 F.Cas.No. 2,- 
416, 1 Cranch C.C. 351 (the court will 
not compel a witness to testify 
against his interest in @ cause in 
which he is interested). 


Conn.—Starr vy. Tracy, 2 Root 528. 
Ai nee er eae v. Boyd, 7 Mass. 


N.C.—Gee v. Warwick & Co., 3.N. 
Craps. 


Pa.—Bell’s Case, 1 Browne 376. 


Eng.—tTitle v. Grevett, 2 Ld.Raym. 
1008, 92 Reprint 170. 


See Mauran v. Lamb, 7 Cow. (N.Y.) 
174 (where a party on record cannot 
be compelled to testify, the real plain- 
tiff cannot be compelled to testify 
against his interest, especially where 
the adverse party may obtain the evi- 
dence by bill of discovery). 


[a] Historical note.—‘“In Bain v. 
Hargrave, (K. B. 35, Geo. 3, M. S. 
cited in Peake’s Ev. 184), Ld. Kenyon 
held that he would not oblige a wit- 
ness to answer any question that 
might tend to charge him with a debt; 
that a man might come voluntarily, 
and charge himself with a debt; but 
could not be compelled to charge him- 
self civilly, any more than to make 
himself liable to a criminal prosecu- 
tion. . . . In Lord Melville’s case, 
(1 Hall’s Law Journal, 223, Peake’s 
Hv. 188) questions were proposed to 
the judges, whether a witness can be 
required to answer a question, the an- 
swering of which may establish that 
he owes a debt recoverable in a civil 


suit. The judges were divided in opin- 
ion; eight being in the affirmative, 
and four in the negative. This gave 
rise to the act of 46 Geo. 3 [May 5, 
1806], which declared that a witness 
cannot, by law, in such cases, refuse 
to answer. The court of king’s bench 
decided, in The King v. The Inhabi- 
tants of Woburn, (10 East, 395) that 
[this act] . was not intended to 
apply .. . tothe party on the rec- 
ord, or the party directly in interest. 
Lord Ellenborough observed, that ‘the 
act takes away the right df objecting 
by reason only, or on the sole ground, 
that the answering the question may 
establish, or tend to establish, that the 
witness owes a debt, or is otherwise 
subject to a civil suit. . .. [it does 
not] appear to have been the inten- 
tion of the legislature to alter the sit- 
uation of parties to a suit or proceed- 
ing.’” Mauran v. Lamb, 7 Cow. (N. 
Y.) 174, 177, 178. Competency of par- 
ties and persons interested in event 
see supra §§ 260 et seq. 


54 Ala.—Alexander v. Knox & Co., 
7 Ala. 5038. 


Ky.—Com. v. Thruston, 7 J.J.Marsh. 
62; “Black v. Crouch, 3° Litt. (226; 
Gorham vy. Carroll, 3 Litt. 221. 


La.—Planters’ Bank vy. George, 6 
Mart. 670, 12 Am.D, 487. 


Me.—Oldtown Bank y. Houlton, 21 
Me. 501. 


Md.—Naylor v. Semmes, 4 Gill & J. 
273; Hays v. Richardson, 1 Gill & J. 
366; Taney v. Kemp, 4 Harr.&J. 348, 7 
Am.D. 673. 


Miss.—Probate Judge v. Green & 
Nevitt, 2 Miss. 146. 


Mo.—Ex p. Munford, 57 Mo. 603. 


N.H.—Boston, etc., R. Co. v. State, 
Te ANO 9G hn IN, El. bdid,, .o1, la RAINES. 
539, Ann.Cas.1912D 382; Copp v. Up- 
ae 3 N.H. 159; Wood v. Weld, Smith 


N.Y.—Taylor v. Jennings, 30 N.Y. 
eas 581; Stewart v. Turner, 3 Edw. 


N.C.—Jones v. Lanier, 13 N.C. 480. 


Tenn.—Zollicoffer v. Turney, 6 
Yerg. 297. 
55. U.S.—In re Cliffe, 97 F. 540. 


Cal.—In re Coburn, 131 P. 352. 


Colo.—Joslyn v. People, 184 P. 375, 
67 Colo. 297, 7 A.L.R, 339. 


N.Y.—Matter of Kip, 1 Paige 601. 


S.D.—State v. Hall, 238 N.W. 302, 59 
S.D. 98. 


[a] Tllustrations.—(1) Under 
Bankr. Act (1898) § 21a, providing 
for the examination of any competent 
witness “‘concerning the acts, conduct, 
or property of the bankrupt,” a credi- 
tor of the bankrupt, examined as a 
witness in the proceedings, cannot re- 
fuse to answer questions concerning 
the nature, extent, or evidences of his 
claims against the bankrupt, on the 
ground that his answers may furnish 
evidence which may be used against 


to pecuniary loss,®* as by tending to establish a 
debt®? or injuring witness in his business.°® 
stitutional provision that no person is required to 
furnish evidence against himself relates to criminal 
proceedings®® only,®® and does not relate to a civil 
action,®*! nor to evidence®? that may be used against 
the witness®* in such action, nor to questions of prop- 


A con- 


him in a civil suit to be brought 
against him by the trustee in bank- 
ruptcy. In re Cliffe, 97 F. 540. Scope 
and extent of examination into affairs 
of bankrupt see Bankruptcy § 341. 
(2) A party to an election contest can- 
not refuse to testify before the grand 
jury, on the ground*that his testimony 
would prejudice his contest. Radin- 
sky v. People, 180 P. 88, 66 Colo. 179. 


56. U.S.—Masseth v. Johnson, 59 
F. 613. 


Ala.—Planters’, etc., Bank v. Willis 
& Co., 5 Ala. 770; Garey v. Frost & 
Dickenson, 5 Ala. 636. 


_Conn.—Phelps v. Riley, 3 Conn. 266: 
Simons v. Payne, 2 Root 406. 


Ill.— Brooks v. McKinney, 5 Ill. 309. 
dey hears Cae, v. Neal, 5 T.B.Mon. 


Me.—Lowney v. Perham, 20 Me: 235. 


Md.—Hays v. Richardson, 1 Gill & J. 
366; Baltimore City Bank v. Bate- 
man, 7 Harr.&J. 104. 


Mass.—Bull v., Loveland, 10 Pick, 
9; Devoll v. Brownell, 22 Mass. 447. 


N.H.—Boston, etc., R. Co. v. State, 
wa, Aor 996,).75, IN. Ebb 13, Stel risAIN se 
589, Ann.Cas.1912A 382. 


N.C.—Holt v. Southern Finishing, 
etc., Co, 21 S.E. 919, 116 N.C. 480; 
Harper v. Burrow, 28 N.C. 30. 


Pa.—Baird v. Cochran, 4 Serg.&R. 
397; Matter of Danforth, 1 Pa.L.J. 
148, W-Cas' No. (3,560, 1 Pa-l.J.R. Sd. 


S.C.—Miller v. Creyon, 4 S.C.L. 108. 
Vt.— Ward v. Sharp, 15 Vt. 115. 
See cases infra notes 57, 58. 


[a] Goss of profits.—‘‘Where one 
was indicted for selling liquor without 
a license, another who was to share in 
the profits could not claim to be ex- 
empt from testifying because his 
share would be diminished in the 
event defendant had to pay a fine and 
costs. State v. Davis, 23 Me. 403, 


57. Bull v. Loveland, 10 Pick. 
(Mass..) 95. Boston, .é¢te., .R. Cos ve 
Staten ii A996,. 7.5 Nis. b 3s od ela eA 
N.S. 539, Ann.Cas.1912A 382. 


58. Gordon v. Tracy, 238 S.W. 395, 
194 Ky. 166; Ex p: Jennings, 54 N.EB. 
262, 60 Ohio St. 819, 71 Am.S.R. 720. 


_[a] Testimony respecting viola- 
tions of criminal laws.—Gordon vy. 
Tracy, 238 S.W. 395, 194 Ky. 166. 


59. See supra §§ 870-891. 


eee Wood v. Weld, Smith (N.H.) 


61. Wood v. Industrial Life & 
Health Ins. Co., 135 So. 583, 223 Ala. 
345; Boston, etc.,~R. Co. v. State, 77 
An 996; 10° INeELurol oy ole maa Nae 
539, Ann.Cas.1912A 382. See cases in- 
fra notes 62, 63. 


62. Cooper v. Keyes, 54 S.W.(2da) 
933, 246 Ky. 268; Keith vy. Woombell, 
25 Mass. 211. v 


63. State v. Hall, 238 N.W. 302, 59 
S.D. 98 (construing Const. art 6 § 9). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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erty®4 or business.°5 : 


[§ 897] b. Trade Secrets. If disclosure will de- 
preciate its value, a witness has a qualified, but not 
an absolute, privilege of refusing to disclose a trade 
secret ;°°-§7 he should not be compelled to disclose 
such secret where to do so is not essential to the ends 
of justice,®8 as where the testimony sought is irrele- 
vant or otherwise immaterial;°® but where a trade 
secret is relative to an issue and disclosure essential 
to a correct. determination, a witness is not privi- 
Such qualified priv- 
ilege does not extend to matters which are not trade 
secrets,7! such as the amount of stock in trade of a 
corporation,*? or the names of the sellers from whom 


leged to refuse to disclose it.?° 


Pity Devoll v. Brownell, 22 Mass. 
65. Gordon v. Tracy, 238 S.W. 395, 


194 Ky. 166. 


“¥rade secret” defined see Injunc- 
tions § 210; Trade § 8. 


; 66-67. See infra text and notes 68, 
9. 


68. U.S.—Herreshoff v. Knietsch, 
127 F. 492. 


Cal.—Willson v. Superior Court of 
California, in and for Los Angeles 
County, 225 P. 881, 66 Cal.App. 275. 


Miss.—Dubois v. Thomas, 122 So. 
495, 154 Miss. 286. 


Pa.—Huessener v. Fishel & Marks 
Co., 127 A. 139, 281 Pa. 535. 


Eng.—Carver v. Pinto Leite, L.R. 7 
Ch. 90; Shelling v. Farmer, Str. 646, 
93 Reprint 756. 


See cases infra this note; and note 


[a] “The policy of the law (1) is 
unquestionably that of fostering and 
protecting trade secrets, as is shown 
by the laws affecting their registra- 
tion, and, unless the interests of jus- 
tice imperatively demand their dis- 
closure, a disregard of valuable prop- 
erty rights arising from enforced dis- 
closure, whether by means of con- 
tempt proceedings or otherwise, ap- 
proaches at least the confiscation of 
private property.” Willson v. Su- 
perior Court of Los Angeles County, 
in and for Los Angeles County, 225 
P9881, 882,66 “Cal. App,.“2%. ~Pro- 
tection of trade secret or information 
in the nature of trade secret see In- 
junctions §§ 210-217. (2) Itis not the 
policy of the law that valuable secrets 
should be extorted from a witness un- 
der the cover of legal proceedings. 
Tetlow v. Savournin, 15 Phila. (Pa.) 
170 [appr Moxie Nerve Food Co. v. 
Beach, 35 F. 465]; Star Kidney Pad 
Co. v. Greenwood, 3 Ont. 280. 


[b] Under order for examination 
of defendant, in a suit to protect the 
use of a trade name, the examination 
may not extend to the witness’ le- 
gitimate trade secrets and methods, 
where such examination is not mate- 
rial to the issues. Solar Baking Pow- 
der Co. v. Royal Baking Powder Co., 
112 N.Y.S. 1013, 128 App.Div. 550. 


{c] Trade secrets held within priv- 
ilege.—(1) Expenses of doing busi- 
ness. Crocker-Wheeler Co. v. Bullock, 
134 F. 241. (2) Ingredients. Tetlow 
v. Savournin, 15 Phila, (Pa.) 170 [appr 
Moxie Nerve Food Co. v. Beach, 35 F. 
465] (plea, in answer to bill to enjoin 
use of trade-mark, that injurious na- 
ture of goods should not be protected). 
(3) Machinery. Dobson v. Graham, 49 
F.17. (4) Methods of doing business. 


; 
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a dealer who is suing a manufacturer under an anti- 


trust act obtains its products.7* 
useful only in unlawful or fraudulent transactions, 
its disclosure is not privileged.’* 


[§ 898] 6. Physical Examination.7® 
a witness to submit to a physical examination and the 
right of the court to compel such examination, mat- 
ters as to which there is, when the examination is 
sought for certain purposes, much difference of opin- 
ion, are treated elsewhere in this work.?® 


[§ 899] 7. Production of Books and Papers.*77 
There is authority that no difference in principle ex- 
ists between compelling a witness to produce a doc- 
ument or paper in his possession, where the party 


Crocker-Wheeler Co. v. Bullock, su- 
pra. (&) Names of customers. Crock- 
er-Wheeler Co. v. Bullock, supra. (6) 
Process. Herreshoff v. Knietsch, 127 
F. 492; Huessener v. Fishel & Marks 
Co., 127 A. 139, 281 Pa. 535. 


69. Crocker-Wheeler Co. 
lock, 134 F. 241. 


70. Gossman v. Rosenberg, 129 N. 
Dy y42a fore poulass. skeet. yDUBOLS: ave 
Thomas, 122 So. 495, 154 Miss. 286; 
James R. Kaiser, Ine. v. Fuller Ex- 
press Co., 150 N.Y.S. 974, 88 Misc. 
532; Burnett v. Phalon, 11 Abb.Pr. 
ONY.) 9157, 19 .How.Pr, 5308 Laff 112 
Abb.Pr. 186, 21 How.Pr. 100]; Howe 
v. McKernan, 30 Beav. 547, 54 Re- 
print 1001; Rex v. Webb, 1 M.&Rob. 
405, 174 Reprint 140. Seé cases infra 
this note, 


[a] Bight of innocent person de- 
pendent on disclosure.—Willson v. Su- 
perior Court of California, in and for 
Los Angeles County, 225 P. 881, 66 Cal. 
App. 275. 


[b] Trade secrets held not within 
privilege.—(1) Chemical composition. 
Willson v. Superior Court of Cali- 
fornia, in and for Los Angeles County, 
225 P. 881, 66 Cal.App. 275 (in action 
for injuries due to explosion of flare). 
(2) Cost of production of goods. 
James R. Kaiser, Inc. v. Fuller Ex- 
press Co., 150 N.Y.S. 974, 88 Misc. 
532. (3) Formula. MHorlick Malted 
Milk Co. v. Speigel Co., 144 N.W. 272, 
155 Wis. 201 (in suit to restrain sub- 
stitution). (4) Ingredients. Burnett 
Ve halon, wiieAbbuer. NwW.ds15 7%. 19 
How. Pr. 5380) [afl 12sAbbier= 186,722 
How.Pr. 100] (under claim for damag- 
es in suit to protect trade-mark of 
certain compound). (5) Names of 
sellers and buyers. Gossman v. Ro- 
senberg, 129 N.E. 424, 237 Mass. 122. 


71. See cases infra notes 72, 738. 


72. Boston, etc., R. Co. v. State, 77 
A. 996, 7b Nb. 513, 31 TL RLAN.S. 539, 
Ann.Cas.1912A 382 (under Pub. St. 
[1901] c 55 § 7,and c 57 §§ 4-8, making 
stock in trade taxable, and providing 
for inventories for the making of a 
proper assessment, the amount of 
stock in trade of a corporation is a 
public matter). 


73. Jones v. Goode, 28 Ohio Cir.Ct. 
475, 477 (holding refusal to answer 
a question at a statutory examination 
before trial justified on another 
ground but unjustified on the ground 
of being a trade secret: “It is not like 
an inquiry into the constituents or in- 
gredients of manufactured articles 
nor is it entirely like an impertinent 
inquiry by a competitor as to the 
names of persons to whom one is sell- 
ing goods or with whom one is doing 
business’’). 


74 %Inre Park, 138 F, 421. 
*By FRANK L. MORGINSON (§§ 899-913). 


v. Bul- 


Where the secret is — 


The duty of 


75. Disclosure by physician of re- 
sult see supra §§ 588-613. 

76. Physical examination of: 
Accused: 


Admissibility of evidence as result 
see Criminal Law § 1099. 


Exposing person to jurors or wit- 
nesses see Criminal Law § 1100. 


Making or comparison of footprints 
see Criminal Law § 1101. 


Party alleged to be incapable in suit 
for annulment see Marriage § 132. 
Plaintiff: 
Action for personal injuries: 
So see Damages §§ 357- 


able see Evidence § 898; Trial 
pa trial see Discovery §§ 100- 


Libel and Slander § 545. 


Pregnant woman see Criminal Law § 
ee eee Ventre Inspiciendo 18 C.J. 
p 5 


Prosecutrix see Rape § 137. 


77. Cross references: 


Applicability. of guaranty against 
self-incrimination to proceedings 
for discovery see supra § 894. 


Compelling production of memo- 
randum used by witness in refresh- 
ing his memory see supra § 769. 


Ordering or refusing to order produc- 
tion of books and documents in civil 
cases as harmless or prejudicial 
error see Appeal and Error § 2945. 


Production of books and papers: 
In: 


Aid of examination of parties 
and other persons in statutory 
proceeding for examination be- 
fore trial see Discovery § 76. 


Examination before legislature or 
its committee see States § 83; 
United States § 26. 


Right in statutory proceeding for 
Oe ey ince Discovery §§ 111- 


Subpoena duces tecum to compel pro- 
duction: 


By witness see supra §§ 32—42. 


In proceeding to take deposition see 
Depositions § 198. 


Validity of statute authorizing exam- 
ination of books and papers as to 
transfers of stock to obtain infor- 
mation for taxing purposes. see 
Taxation § 2263 text and note 51. 
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calling for such production has a right to the use 
thereof, and compelling a witness to give testimony, 
when the facts lie in the knowledge of the witness.*® 
Hence, unless the witness has a lawful or reasonable 
excuse for refusing to produce such book or paper, he 
However, whenever a 
witness is excused from giving testimony on the 
ground that his answers will subject him to fines, pen- 
alties, or forfeitures,®° he cannot be compelled to pro- 
duce books and papers, the production of which may 
In some jurisdictions stat- 
utes expressly provide that no person shall be com- 
pelled to produce papers that would subject him to a 
In the absence of statute, 


may be compelled to do so."® 


have the same effect. 


criminal prosecution.®? 


78. Bull v. Loveland, 10 _ Pick. 
(Mass.) 9; Boston, ete. R. Co. v. 
State, 77 A. 996, 75 N.H. 513, 31 L.R.A. 
N.S. 539, Ann.Cas.1912A 382. 


79. Bull v. Loveland, 10 Pick. 
(Mass.) 9; Boston, ete, R. Co. v. 
State, 77 A. 996, 75 N.H. 513, 31 L.R.A. 
N.S. 539, Ann.Cas.1912A 382. 


80. See supra § 892. 
81. Lamson v. Boyden, 43 N.E. 781, 
160 Ill. 613 [aff 57 Ill.App. 232]: 


Pritchett v. Smart, 7 C.B. 625, 62 H.C. 
L. 625, 187 Reprint 247. 

Privilege in proceeding before in- 
terstate commerce commission see 
Commerce § 189. 


g2. See statutory provisions; 
case.infra this note. 


[a] In Louisiana, in view of Code 
Pract. art 475, a defendant in a civil 
action, against whom a criminal pro- 
ceeding is pending, cannot be com- 
pelled to produce in court his books. 
Louisiana Strawberry Auction Co. v. 
Hendon, 124 So. 676, 169 La. 151. 


83. U.S.—Johnson vy. United States, 
33° S.Ct. 572, 228 U.S! 457, 57. L.Ed. 
919, 47 L.R.A.N.S. 2638; Wilson v. U. 
Sool S.Ct. 538,221 U.S. 361, 65°. Hd. 
771, Ann.Cas.1912D 558; Boyd v. U. 
S., 6 S.Ct. 524, 116 U.S. 616, 29 L.Ed. 
746; Internal Revenue Agent v. Sul- 
livan, 287 F. 188; Bain v. U. S., 262 F. 
664 [cert den 40 S.Ct. 396, 252 U.S. 
586, 64 L.Ed. 729]; McKnight v. U. 
S., 115 F. 972, 54 C.C.A.. 358% 


Tll.— People v. Zazove, 142 N.E. 543, 


and 


811 Ill. 198; Lamson vy. Boyden, 43 
N.E. 781, 160 Ill. 613 [aff 57 Ill.App. 
232]. 


Ind.—State v. Pence, 89 N.E. 488, 
173 Ind. 99, 140 Am.S.R. 240, 25 L.R.A. 
N.S. 818 and note. 


Minn.—State v. Minor, 
514, 137 Minn. 254. 


Nev.—Ex p. Hedden, 90 P. 737, 29 
Nev. 352; 13 Ann.Cas. 1173 and note. 


N.Y.—People v. Rosenheimer, 128 
NiY.S. 1093, 70 Misc. 433, 25 N.Y.Cr. 
368 [aff 130 N.Y.S. 544, 146 App.Div. 
875 (rev on other grounds 102 N.E. 
530, 209 N.Y. 115, 46 L.R.A.N.S. 977, 
Ann.Cas.1915A 161)]; Kellogg v. 
Sowerby, 66 N.Y.S. 542, 32 Misc. 327 
[aff 100 N.Y.S. 1123, 114 App.Div. 916 
(rev on other grounds 83 N.E. 47, 190 
N.Y. 870)1;) Byass:- v. Sullivan, 21 
How.Pr. 50. 


N.C.—State v. Hollingsworth, 132 
S.E. 667, 191 N.C. 595. 

N.D.—State v. Donoyan, 86 N.W. 
709, 10 N.D. 203. 

Pa.—In re Hazlett, 8 Pa. ik? 201, 
29 Pittsb.Leg.J.N.S. 376. 


Tex.—Meredith v. State, 164 S.W. 
1019, 78 Tex.Cr. 147, 


163 N.W. 
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W.Va.—State v. Davis, 69 S.E. 639, 
68 W.Va. 142, 32 L.R.A.N.S. 501, Ann. 
Cas.1912A 996. é 


[a] Character of possession.—On 
the question of compelling a witness 
to produce private books or papers in 
his possession as against his claim of 
privilege, on the ground that they may 
tend to incriminate him, the character 
of his possession, whether lawful or 
unlawful, is immaterial. In re Grant, 
198 F. 708 [aff<33°S:Ct. 190, 227 U.S. 
74, 57 L.Ed. 423]. 


[b] Permitting demand to be made 
on defendant (1) in a criminal case, in 
the presence of the jury, to produce a 
paper .or document containing in- 
criminating evidence against him, is a 
violation of the privilege that no per- 
son in any criminal case shall be com- 
pelled to be a witness against him- 
self, even though no order for the 
production of the paper is made and 
the demand is made solely because of 
its supposed necessity to authorize 
the introduction of secondary evi- 
dence. McKnight v. U. S., 115 F. 972, 
54 C.C.A. 358; Crump v. State, 124 P. 
632, 7 Okl.Cr. 535; Gillespie v. State, 
TLS Ps '62'0;.5 Okl.Cr 546,35: Le ReA Noss 
1171, Ann.Cas.1912D 259; State v. 
Jackson, 145 P. 470, 83 Wash. 514. 
(2) However, asking defendant and 
counsel whether they had the orig- 
inal of an incriminating document is 
not a demand so as to constitute an 
infringement of the constitutional 
privilege of accused not to be forced 
to testify. State v. Morden, 151 P. 
832, 87 Wash. 465. 


[c] Leading case.—Boyd v. U. S., 6 
S.Ct. 524. 116 U.S. 616, 29 L.Ed. 746. 
See McKnight v. U. S., WES CSV T2, 
979, 54 C.C.A. 388 (so saying). 


Privilege in: 


Former proceeding by internal rev- 
enue officials to aid in investigation 
of frauds as to internal revenue 
matters see Internal Revenue § 354. 


Proceeding: 


Before interstate commerce com- 
mission see Commerce § 189. 


By internal revenue officials to as- 
certain liability to tax see In- 
ternal Revenue § 255. 


84, People v. Coombs, 53 N.E. 527, 
158 N.Y. 532, 14 N.Y.Cr. 17 [aff 55 N. 
Y.S. 276, 36 App.Div. 284, 13 N.Y.Cr. 
525 15 State v. Donovan, 86 N.W. 709, 
10 N.D. 203; State v. Davis, 69 S.K. 
639, 68 W.Va. 142, 32 L.R.A.N.S. 501, 
Ann.Cas.1912A 996. \ 


[a] Character of particular kinds 
of papers.—(1) Fraudulent records, 
taken from the possession of a clerk 
of defendant, a public official indict- 
ed for knowingly presenting for pay- 
ment false bills, are not private papers 
so as to be included in the protection 


Pence, 
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whenever a witness is‘excused from giving testimony 
on the ground that his answers may tend to crim- 
inate him, under constitutional provisions as to self- 
incrimination, he cannot be compelled to produce 
books or papers which will have the same effect.5* 
However, this is true only as to private books and 
papers,®* and the privilege does not extend to cor- 
porate books and records.®® 
applies not only to an examination of the witness 
at the trial itself, 87 but to the examination of a bank- 
rupt and others. in bankruptey proceedings,®* to a 
proceeding by a civil service commission to try the 
question of removal of municipal officers on charg- 
es,8® and to an examination before a grand jury,°° 


The foregoing®* rule 


of constitutional *provision against 
compelling a witness to _ testify 
against himself. eople v. Coombs, 
53 NBL 52,7, 158 ONLY. 532.5 (2)) The 
written prescriptions of practicing 
physicians on which a licensed drug- 
gist has sold liquor, and which he has 
preserved as required by law, are not 
his private papers and documents, 
within the meaning of the constitu- 
tional guaranty against compulsory 
self-crimination. State v. Donovan, 
86 N.W. 709, 10 N.D. 203; State v. 
Davis, 69 S.E. 639, 68 W.Va. 142, 32 
L.R.A.N.S. 501, Ann.Cas.1912A 993. 
(3) But it has also been held that, 
where the statute relating to such pre- 
scriptions does not expressly provide 
for the public inspection, or the filing 
in a publie office, of such papers, the 
druggist or pharmacist cannot be com- 
pelled to produce them where this may 
tend to incriminate him (State v. 
89 N.E. 488, 173 Ind. 99, 140 
Am.S.R. 240, 25 L.R.A.N.S. 818 and 
note), (4) in view of the general 
rules of statutory cwnstruction that 
criminal or penal statutes, or statutes 
which are in derogation of a common 
law right, must be strictly construed 
(State v. Pence, supra). (5) Pre- 
seription by physician for sale of in- 
toxicating liquor by druggist see In- 
toxicating Liquors § 241. 


85. U.S. v. Austin-Bagley Corpora- 
tion, 31 F.(2d) 229 [cert den 49 S.Ct. 
479, 279 U.S. 863, 73 L.Ed. 1002]. 


[a] Reason for rule.—Such books 
and records are semipublic in charac- 
ter. U.S. v. Austin-Bagley Corpora- 
tion, 31 F.(2d) 229 [cert den 49 S.Ct. 
479, 279 U.S. 863, 73 L.Ed. 1002]. 4 


Privilege as to production of cor. 
porate records in compliance with or. 
der to turn them over to receiver of 
re tpi: corporation see Corporations 

OTs 


86. See supra text and note 83. 
87. See supra text and note 83. 
88. See Bankruptcy § 342. 


89. Kanter v. Clerk Cook County 
Cir, Ct. 108) LA. 237. 


Proceeding fonerelly see Municipal 
Corporations § 1129. 


90. Ballmann v. Fagin, 26 S.Ct. 
212,,200 U.S. 186, 50 L.Ed. 4383; Bx 
p. Chapman, ToS HSS, Swe S. Vv. 
Brasley, 268 F. 59; U.S. v. ‘Collins, 146 
BYe ebb on Commonwealth v. Southern 
Express Co,, 169. S.W. 517, 160 Ky. 1, 
L.R.A.1915B 913, Ann. Cas.1916A. 378! 
In re Moser, 101 N.W. 588, 138 Mich. 
302, 5 Ann. Cas. 31; Wilson Vv. State, 51 
S.W. 916, 41 Tex.Cr. DGS gh pe ves 
son, 47 S.W. 996, 39 Tex. Cr 


[a] Corporate books and aoc 
are not within the text rule. Hssgee 
Co. of China v. U. S., 43 S.Ct. 514, 262 
U.S. 151, 67 L.Ed. 917; Grant v. UW. S., 
33 S.Ct. 190, 227 U.S. 74, 57 L.Ed. 423; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 899-900] 


and, in the latter instance, one who is not the legal 
custodian of books and papers cannot refuse to pro- 
duce them on the ground of such privilege®! and may 
be compelled to restore them to the proper custodi- 
Likewise, in such proceeding before a grand 
jury, where a witness would not be entitled to claim 
the privilege because of immunity statutes, he can- 
not refuse to produce books and papers.®? However, 
the fact that the disclosure may result in pecuniary 
loss to the witness,®+ or is personally distasteful to 
him,°® or will furnish evidence against him in a eivil 


an.°? 


action,®® is not a sufficient excuse. 
f§ 900] 8. Caution 


Wheeler v. U. S., 38. S.Ct. 158, 226 U.S. 
478, 57 Le "309; Wilson v. U. S., 31 
$.ct. 538, 224 U.S. 861, 55 L.Ed. 771, 
Ann.Cas. 1912D 558. 


Compulsory examination of corpo- 
rate books to secure evidence of non- 
payment of corporation stock trans- 
fer tax as compelling person to be 
witness against himself see Taxation 
§ 2262 text and note 51. 


91° Ex p: Heddéen; 90 P7387, 29 
Nev. 352, 13 Ann.Cas. 1173 and note. 


92. Ex p. Hedden, supra. 


93. Hale v. Henkel, 26 S.Ct. 370, 
tet 43, 50 L.Ed. 652 [aff 139 F. 


Effect of immunity statutes on 
privilege to refuse to answer see 
supra §§ 884-886. 


94. Boston, etc., R. Co. v. State, 
77 A. 996, 75 N.H. 513, 31 L.R.A.N.S. 
539, Ann.Cas.1912A 382. 


$5. Boston, etc., R. Co. v. State, 
supra. 


[a] Neither inconvenience nor dis- 
inclination is an excuse for failure 
to produce the books and papers. 
Boston, etc., R. Co. v. State, 77 A, 996, 
75 N.H. 513, 31 L.R.A.N.S. 539, Ann. 
Cas.1912A 382. 


96. Hawkins’ Ex’r v. Sumter, 4 S. 
C.Eq. 446; Hawkins’ Ex’rs v. Sumter, 
4 S.C.Eq. 102. 


97. Effect of absence of caution on 
waiver of privilege see infra § 911. 


Necessity of warning witness of in- 
tention to impeach him by proof of 
Cet ght a atdet statements see infra § 


98. Burke v. State, 
104 Ohio St. 220. 


135 N.E. 644, 


Proceedings by grand jury see 
Grand Juries §§ 94-12 
Burke v. save 135 N.E. 644, 


99. 
104 Ohio St. 220. 
1. Burke v. State, supra. 


Presumption of knowledge of law 
see Criminal Law § 1014. 


2. Burke v. State, 135 N.H. 644, 104 
Ohio St. 220. 


3. Marks v. Marks, 43 Pa.Co. 553. 
Privilege against self-incrimination 
See Supra §§ 870-891. 


4 Bolen y. People, 
184 Ill. 338. 


5. U.S.—Husar v. U. S., 26 F.(2d) 
847 [cert den 49 S.Ct. 27, 278 U.S. 625, 
73 L.Ed 645]; U. S. v. Darnaud, 25 
F.Cas.No. 14,918, 3 Wall.Jr. 143. 


Cal.—Davis v. Parsons, 130 P. 1055, 
165. Cal. 70. 


Fla.—Ex p. Senior, 19 So. 652, 37 
Flas 1,432 L.R.A. 133. 


56 N.E. 408, 


o . Witness.°7 
grand jury®® nor the prosecutor®® has any obligation 
to advise a witness before a grand jury of his right 
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to refuse to answer as to any matter which might 
tend to criminate him, since the witness, by reason of 
the presumption of knowledge of the law,’ is pre- 
sumed to have knowledge of such right.? It has been 
said that it is necessary that the witness at a trial 
be advised of the right to refuse to answer ques- 
tions on the ground of self-incrimination,’® and a wit- 
ness may inquire of the court as to such privilege.* 
So it is proper for the trial court® or counsel® to in- 
form the witness that he is not bound to answer ques- 
tions where his answers would tend to criminate him, 


and in some jurisdictions it is held that it is prop- 


Neither a 


Idaho.—State v. McClurg, 300 P. 
898, 50 Idaho 762. 
Ky.—Commonwealth v. Phoenix 


Hotel Co., 
SR ee v. Mayo, 


162 S.W. 823, 157 Ky. 180. 
119 Mass. 


Miss.—Ivy v. State, 86 So. 265, 84 
Miss. 264. 


PON act Neth Ya v. Scammon, 29 N.H. 


N.Y.—People v. Priori, 58 N.B. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194; New v. 
Fisher, 11 Daly 308, 16 N. Y.Wkly. Dig. 
363. 


S.D.—State v. Mungeon, 108 N.W. 
552, 20 S.D. 612. 


Tex.—Mathis v. State, 209 S.W. 150, 
84 Tex.Cr. 514; Owen v. State, 7 Tex. 
App. 329. 


vt.—State v. Andrews, 73 A. 586, 82 
Vt. 314, 137 Am.S.R. 1008; Chamber- 
lain v. Nelson, 12 Vt. 491, 36 Am.D. 
356. 


Va.—Howel v. Com., 
Va.) 664. 


W.Va.—State v. Price, 167 S.E. 862. 


Wis.—Hmery v. State, 78 N.W. 145, 
101 Wis: 627. See State v. Lloyd, 139 
N.W. 514, 152 Wis. 24 (dictum). 


Eng.—Fisher v. Ronalds, 12 C.B. 
762, 138 Reprint 1104. 


[a] Accused, when witness, is 
within this rule. People v. Priori, 58 
ioe 668, 164 NY: 459; 15 N.Y.Cr. 


[b] Discretionary. — Whether a 
witness should be advised in advance 
of the privilege is discretionary. 
Mayo v. Mayo, 119 Mass. 290; State 
v. Smith, 228 N.W. 240, 56 S.D. 238; 
abs v. Ellis, 6 Can.S.C. 1 [rev 20 N. 
B. 40]. 


[ce]. If witness obviously knows of 
his privilege it is unnecessary for the 
court further to state the same to 


5 Gratt. (46 


him. Foster vy. Pierce, 11 Cush. 
(Mass.) 437. 
{d] Time of giving caution.—(1) 


The trial court will not caution a 
sworn witness, nor prospective wit- 
nesses, prior to the examination (U. 
. v. Darnaud, 25 F.Cas.No., 14,918, 
3 Wall.Jr. 143), (2) since to do so 
would put in the power of a witness 
by mental reservation to tell only 
what he pleases, and to be the judge 
of what would incriminate him, and 
the crimination might be moral, 
political, or criminal (U. S. v. Dar- 
naud, supra). 

[e] Commendable.—That the trial 
court warned a witness of the privi- 
lege is to be commended. State v. 
Dangelo, 166 N.W. 587, 182 Iowa 1258. 


[f] Where witness possesses ordi- 
nary intelligence and is not under 


er,’ and a duty,® that the counsel suggest to the trial 
court that such warning be given the witness, and 
that it is the duty of the court® or officer conducting 


duress, it is not necessary to inform 
him of his right to claim the privi- 
lege. State v. McClure, 300 P. 898, 
50 Idaho 762. 


6. Evans v. Metropolitan Life Ins. 
Co., 144 A. 294, 294 Pa. 406; Rossiter’s 
Adjudications, 84 Pa. Super. 193; In re 
Myers & Brei, 83 Pa.Super. 383; Starr 


v. State, (Tex.Cr.) 86 S.W. 1023; 
Chamberlain v. Nelson, 12 Vt. 491, 36 
Am.D. 356. 


7. Brown v. State, 66 So. 288, 108 
Miss. 46; State v. Kent, 67 N.W. 1052, 
5 N.D. 516, 35 L.R.A. 518; In re Myers 
& Brei, 83 Pa.Super. 382. 


[a] Where witness is a party, it is 
proper for his counsel to suggest to 
the trial court that he be warned of 
his privilege of refusing to answer on 
the ground that the answer will tend 
to criminate him. State v. Kent, 67 
N.W. 1052, 5 N.D. 516, 35 L.R.A. 518. 


8. Perkins v. North End Bank, 49 
2 rete 17 Wash. 100. 


Ill.— Bolen v. People, 56 N.E. 
408" 184 Ill, 338. 
Minn.—State v. Bilansky, 3 Minn. 


246. 


Miss.—Brown v. State, 66 So. 288, 
108 Miss. 46; Head vy. State, 44 Miss. 
Ct Newcomb v. State, 37 Miss. 


N.Y.—Friess .v. New York Cent., 
etc., R. Co., 22 N:Y.S. 104, 67 Hun 205 
[aft 35 N.E. 892, 140 N.Y. 639]; New 
v. Fisher, 11 Daly 308, 16 N.Y.Wkly. 
ee 363; Southard vy. Rexford, 6 Cow. 


Pa.—Commonwealth v. De Masi, 83 
rota. 234 Pa. 570, Ann.Cas.1918C 


Wash.—Perkins v. North End Bank, 
49 P. 241, 17 Wash, 100. 


Can.—Power v. Ellis, 6 Can.S.C. 2 
[rev 20 N.B. 40]. 


[a] Defendant called as witness by 
his own counsel need not be warned 
by a court or prosecution of his right 
to refuse to testify. State v. Kelley, 
247 P. 146, 118 Or. 397 [error dism and 
cert den 47 S.Ct. 504, 273 U.S. 589, 71 
L.Ed. 790, and error dism sub nom, 
Willas v. State of Oregon, 47 S.Ct. 
658, 274 U.S. 722, 71 L.Ed. 1326]. 


[b] Request for warning (1) made 
by the party against whom the wit- 
ness was called to testify, does not 
impose the duty on the court. Com. v. 
Howe, 13 Gray (Mass.) 26; Com. v. 
Shaw, 4 Cush. (Mass.) 594, 50 Am.D. 
813; State v. George, 113 S.W. 1116, 
214’ Mo. 262; Farmers’ State Bank of 
Cathay y. Jeske, 197 N.W. 854, 50 N. 
D. 818; Orum vy. State, 175 N.E. 876, 
38 Ohio Apps. Litt; State v. Mungeon, 
108 N.W. 552, 20 §.D. 612. (2) But 
such duty exists when the request is 
made by the witness. Bolen v. Peo- 
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the examination?® to do so, although such duty of 
giving warning does not admit of a complaint by a 
witness against the court or officer for failure to give 
the warning,'! but this rule as to the duty of the 
court,+* or counsel,'* or other official,1* has been de- 
nied. Likewise, it is proper for the court to in- 
form a witness of the privilege of refusing to answer 
on the ground that the answer may tend to disgrace 
the witness,!® although the mere fact that the party 
against whom the witness is called to testify has 
requested such instruction does not impose a duty on 
the court so to instruct.?® 


[§ 901] 9. Claim of Privilege—a. Necessity for 
Claim.17 In order to be available, the privilege of 
a witness at a trial of refusing to answer on the 
ground that the answer may tend to criminate the 
witness!® must be claimed!® under oath.2° Where, 
however, the witness has claimed the privilege as to 
one question, the trial court may refuse to permit sim- 
ilar questions without submitting such questions to 
the witness for his decision as to whether he will 
claim the privilege;?4 but it has been held that a 
witness called for examination by justices of the 


nn « 


ple, 56 N.E. 408, 184 Ill. 338. 


WITNESSES 


Of verification of pleading containing 


rad. 
f 


[§§ 900-904 


peace sitting to advise as to offenses must claim the 
privilege of refusing to answer on the ground of self- 
inerimination as to each specific question asked.?? 


[§ 902] b. Who May Claim?*—(1) At Coroner’s 
Inquest. The privilege of a witness at a coroner’s 
inquest of refusing to answer on the ground that his 
answer may tend to criminate himself?‘ is a personal 
privilege,2®° which a third person cannot claim for 
the witness.?® 


[§ 903] (2) Investigation of Origin of Fire. The 
privilege of refusing to answer on the ground that the 
answer may tend to criminate the witness?’ is a priv- 
ilege personal to a witness in an investigation of the 
origin of a fire,?® and he must himself assert it.?° 


[§ 904] (3) Proceedings by Grand Jury.2° The 
shield afforded a witness before a grand jury by con- 
stitutional provisions that no person can be compelled 
to give testimony which might tend to criminate him- 
self or expose him to a criminal prosecution®? is de- 
signed for the protection of the witness, and not for 
the protection of others,?* and hence is personal to 


ter. Bishop v. Bishop, 121 S.E. 305, 


Duty of trial judge in criminal case 
to caution witness in general see 
Criminal Law § 2099. 


10. U. S. v. Bell, 81 F. 830. 


[a] Special pension examiner has 
the duty of warning a witness as to 
his privilege, when about to examine 
a person who may be incriminated by 
his own testimony. U.S. v. Bell, 81 
F. 830. 


11. U.S. v. Bell, 81 F. 880. 


[a] Whether violation of privilege. 
—Failure to warn a witness of his 
constitutional right to refuse to an- 
swer questions on the ground of self- 
incrimination is not a violation of 
such privilege. People v. Smith, 241 
N.W. 186, 257 Mich. 319. 


12. Hanson v. Village of Adrian, 
148 N.W. 276, 126 Minn. 298; State 
v. Lloyd, 139 N.W. 514, 152 Wis. 24, 
Ann.Cas.1914C 415. 


13. State v. Knight, 216 N.W. 104, 
204 Iowa 819; State v. Hardin, 120 N. 
W. 470, 144 Iowa 264, 138 Am.S.R. 
292. 


14. See cases infra this note. 


[a] Fire marshal. — (1) A fire 
marshal, investigating the origin of 
a fire as provided by statute, has no 
duty to advise a witness of his privi- 
lege. Rohlfs v. State, 231 N.W. 266, 
202 Wis. 54; State v. Lloyd, 139 N. 
W. 514, 152 Wis. 24, Ann.Cas.1914C 


415. (2) Investigation of origin of 
fire see Fires § 32. 

15. Howell v. Com., 5 Gratt. (46 
Va.) 664. 


16. State v. George, 113 S.W. 1116, 
214 Mo. 262. 

17. Necessity: 
For claim as: 


Requirement in order to be entitled 
to immunity see supra § 884. 


To interrogatories in: 
Admiralty see Admiralty § 198. 


Statutory discovery proceeding 
see Discovery § 99. 


matter as to which person would be 
privileged from testifying see 
Pleading § 846. 


18. Existence and extent of privi- 
lege see supra §§ 870-891. 


19. Ala.—Burger v. State, 3 So. 319, 
83 Ala. 36. 


Cal.— Sweeney v,.Cregan, = 299nbs 
1058, 89 Cal. 94. 


Ill.—Samuel v. People, 45 N.E. 728, 
164 Ill. 379 [aff 61 Ill.App. 186]; Mo- 
we Wagon Co. vy. Preston, 35 Ill.App. 


Ind.—South Bend v. Hardy, 98 Ind. 
577, 49 Am.R. 792. 


Md.—Guy v. State, 44 A. 997, 90 Md. 
We Chesapeake Club v. State, 63 Md. 


Mich.—People v. Smith, 241 N.W. 
186, 257 Mich. 319. 


N.Y.—People v. Buffalo Gravel Cor- 
poration, 195 N.Y.S. 940. 


N.D.—State v. McKay, 211 N.W. 435, 
54 N.D. 801; Farmers’ State Bank of 
Gathay v. Jeske, 197 N.W. 854, 50 N.D. 
813; State v. Borstad, 147 N.W. 380, 
27 N.D. 538, Ann.Cas.1916B 1014; State 
v. Kent, 67 N.W. 1052, 5 N.D. 516, 35 
L.R.A. 518. 


S.D.—State v. Smith, 228 N.W. 240, 
56 S.D. 238. 


Tenn.—Druggist Cases, 3 S.W. 490, 
85 Tenn. 449. 


Vt.—Chamberlain v. Nelson, 12 Vt. 
491, 36 Am.D. 356. 


Wis.—State v. Grosnickle, 206 N.W. 
SO Ome lOO may LSeue hae 


Wyo.—Johnson y. State, 58 P. 761, 
8 Wyo. 494. 


[a] Silence.—Where a witness was 
questioned as to a matter to which he 
did not refer in his direct examina- 
tion, and which would incriminate or 
disgrace him, and, on being informed 
by the court that he could decline to 
answer the question if it tended to 
incriminate him, the witness remain- 
ed mute, his silence should have been 
construed to mean that he availed 
himself of his constitutional privilege 
to decline to testify as to such mat- 


157 Ga. 408. 


[b] Witness’ statement that he re- 
fused to answer ‘‘all questions” was 
to be considered with other testimony 
and attendant circumstances. Bx 
parte Tomassi, 156 A. 533, 104 Vt. 34. 


20. Blum v. State, 51 A. 26, 94 Md. 
375, 56 L.R.A. 322; Guy v. State, 44 
A. 997, 90°Md. 29; Chesapeake Club 
v. State, 63 Md. 446; State v. McKay, 
211 N.W. 435, 54 N.D. 801; Farmers’ 
State Bank of Gathay v. Jeske, 197 
IN] We, 854;)) SOV OND. Silex, State a ive 
Ekanger, 80 N.W. 482, 8 N.D. 559. 


Necessity of claim under oath as to 
interrogatories in statutory discov- 
ery progeeding see Discovery § 99 text 
and note 66. 


21. State v. Bilansky, 3 Minn. 246. 


22. McCarthy v. Clancy, 148 A. 551, 
110 Conn. 482. 


23. As to interrogatories in statu- 
PLY cb proceeding see Discov- 
ery k . 


Right of accomplice called by prose- 
cution to claim privilege see Criminal 
Law § 1410. 


24. See Coroners § 21. 

25. Garrett v. St. Louis Transit 
Co., 118 S.W. 68, 219 Mo. 65, 16 Ann. 
Cas. 678. 


26. Garrett v. St. Louis Transit 
Co., supra. 


27. See supra §§ 870-891. 

28. Ogle v. State, 127 N.E. 547, 193 
Ind. 187; State v. Lloyd, 139 N.w. 
514, 152 Wis. 24, Ann.Cas.1914C 415. 


Proceeding to investigate origin of 
fire see Fires § 32. 


29. State v. Lloyd, supra. 

30. Generally see Grand Juries §§ 
94-123. 

31. See supra §§ 871-891. 

Application of privilege to proceed- 
ing before grand jury see supra § 874. 

32. Brown v. Walker, 16 S.Ct. 644, 
161 U.S. 591, 40 L.Ed. 819; Gordon y. 
Tracy, 238 S.W. 395, 194 Ky. 166; In re 


Moser, 101 N.W. 588, 188 Mich. 302, 5 
Ann.Cas. 31. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the witness,?* and may be claimed by the witness,** 
and does not permit a witness to make the claim on 
the ground that another may be incriminated by the 
answer.°> Moreover, the privilege of a witness be- 
fore a grand jury to refuse to produce books and doc- 
uments on the ground of crimination*® is a personal 
privilege,?7 which may be claimed only by the wit- 
ness,°® and the witness cannot claim the privilege for 
the benefit of another.®® 


[§ 905] (4) Examination before Trial.*° 
a party refuses to answer questions in an examina- 
tion before trial he cannot claim the privilege of re- 
fusing to answer on the ground that his answer will 
degrade or disgrace another person.*! The privilege 
of a witness in an examination before trial of refus- 
ing to answer questions on the ground that such an- 
swers may tend to criminate is a personal privilege, *? 
and cannot be claimed’ for the benefit of a third per- 
son.*8 


[§ 906] (5) At Trial. The privilege of a witness 
at a trial of refusing to answer on the ground that 
the answer may tend to expose the witness to per- 


33. U.S.—McAlister v. Henkel, 26 
S:Ct, ssh. 201 UsS. 190.) 608 LAbdie ert: 
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Where | 


that he appear in person in the court 
out of which the process issues, with 
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sonal liability4* is a personal privilege,*® and cannot 
be claimed by the party against whom the witness 
was called’ to testify.4® Likewise, the privilege of 
such witness of refusing to answer on the ground that 
the answer may tend to subject the witness to a pen- 
alty or forfeiture‘? is a personal privilege,*® and, 
while it may be claimed by the witness,*® it cannot be 
claimed on behalf of another,®° nor can it be claimed 
by the party against whom the witness is called to 
testify.°! Moreover, the privilege of the witness at 
a trial of refusing to answer on the ground that to 
answer as to matters collateral to the issue may tend 
to disgrace him or bring him into disrepute®? also is 
a personal privilege5* which the witness may 
claim,®* although not for the benefit of a party.®® 
Such privilege cannot be claimed by a party other 
than the witness,®® nor by the counsel of the party 
against whom the witness was called to testify.5* 
So an officer of a corporation cannot refuse to pro- 
duce the corporate books on the ground that an ex- 
amination of the books may infringe a right of priva- 
ey.58 It is likewise the rule that the privilege of a 


poretion may claim the privilege on 
is own behalf. London v. Everett 


Hale v. Henkel, 26 S.Ct. 370, 201 U.S. 
43, 50 L.Ed. 652 [aff 139 F. 496]; In 
re Black, 47 F.(2d) 542; Elwell v. 
U. S., 275 EF. 775 [eert den 42 S.Ct. 
56, 257 U.S. 647, 66 L.Hd. 415]; U. S. 
v. Price, 163 F. 904. 


Mich.—In re Moser, 101 N.W. 588, 
138 Mich. 302, 5 Ann.Cas. 31; People 
vy. Lauder, 46 N.W. 956, 82 Mich. 109. 


Mo.—State v. Faulkner, 75 S.W. 116, 
175 Mo. 546; State v. Stout, 162 S.W. 
1064, 176 Mo.App. 12. 


N.M.—Torres y. Territory, 
ile 16 N.M. 615. 


N.Y.—People v. Court of General 
Sessions, 89 N.Y.S. 364, 96 App.Div. 
201 [aff 72 N.H. 1148, 179 N.Y. 594]; 
People v. Buffalo Gravel Corporation, 
195 N.Y.S. 940. 


Ohio.—Burke v. State, 135 N.E. 644, 
104 Ohio St. 220;- State v. Cox, 101 N. 
E. 135, 87 Ohio St. 313. 


[a] Well considered case.—State 
Vi Cox; 1 019 NsBi 135; (8T1Ohio, St. 313. 
See Burke v. State, 135 N.E. 644, 647, 
104 Ohio St. 220 (sol saying). 


34. Burke v. State, 135 N.E. 644, 
104 Ohio St. 220. 


35. McAlister v. Henkel, 26 S.Ct. 
385, 201 U.S. 90, 50 L.Ed. 671; Elwell 
v. U. S., 275 F776 [cert den 42 S.Ct. 
56, 257 U.S. 647, 66 L.Ed. 415]; People 
v. Spain, 138 N.E. 614, 307 Ill. 283; 
People vy. Cochrane, 138 N.E. 291, 307 
Ill. 126; In re Moser, 101 N.W. 588, 
138 Mich. 302, 5 Ann.Cas. 31. 


[a] Officer or agent of private cor- 
poration may not claim the privilege 
on the ground that the answer may 
tend to incriminate the corporation. 
McAlister v. Henkel, 26 S.Ct. 385, 201 
U.S. 90, 50 L.Ed. 671. 


36. See supra § 899. 


37. In re Consolidated Rendering 
Co., 66 A. 790, 80 Vt. 55, 11 Ann.Cas, 
1069 and note [aff 28 S.Ct. 178, 207 
W.S. 5641, 52 L.Ed. 327, 12. Ann.Cas. 
658 and note]. 

38. In re Consolidated Rendering 
Co., supra. 

[a] Condition.—In order that an 
individual may claim the privilege of 
refusing to produce books and papers 
before a grand jury on the ground of 
self-incrimination, it is necessary 


; 
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: 


the books and papers, and that he 
tender such books and papers to the 
court for examination. Common- 
wealth v. Southern Express Co., 169 S. 
W. 517, 160 Ky. 1, L.R.A.1915B 913, 
Ann.Cas.1916A 378. 


39. See cases infra this note. 


[a] If witness before a grand jury 
cannot claim the privilege for him- 
self, he cannot claim it for the benefit 
of another. Inre Peasley, 44 F, 271. 


[b] Officers and agents (1) of a 
private corporation cannot claim the 
privilege against self-incrimination in 
refusing to produce corporate books 
and papers before a grand jury. 
Wheeler v. United States, 33 S.Ct. 158, 
226 U.S. 478, 57 L.Ed. 309; Dreier v. 
Un Si.3L .8:Ct. 500.221 U.S. 394; 55) Te 
Ed. 784; Wilson v. U..S., 31 S.Ct. 538, 
221 U.S. 361, 55 Liked. 771, Ann.Cas. 
1912D 558; Commonwealth v. South- 
ern Express Co., 169 S.W. 517, 160 Ky. 
1, L.R.A.1915B 918, Ann.Cas.1916A 378. 
(2) That the officer himself wrote or 
signed the corporate papers does not 
affect the rule. Wilson v. U. S., su- 
pra. 


ing Generally see Discovery §§ 49- 


41. MacDonald v. Sheppard Pub. 
Co., 19 Ont.Pr. 282. 


42. Meyer v. Mayo, 159 N.Y.S. 405, 
173 App.Div. 199. 


43. Meade v. Southern Tier Masonic 
Relief Assoc., 104 N.Y.S. 523, 119 App. 
Div. 761, 39 N.Y.Civ.Proc. 83. 


[a] Corporate officer cannot claim 
the privilege on the ground that it 
would tend to incriminate the corpo- 
ration. Meade v. Southern Tier 
Masonic Relief Assoc., 104 N.Y.S. 523, 
119 App. Div. 76, 39) N.Y.Civ. Proc: 33. 


44. See supra § 896. 


45. Com. v. Shaw, 4 Cush. (Mass.) 
594, 50 Am.D. 813 (dictum). 


46. Com. vy. Shaw, supra (dictum). 
47. See supra § 892. 


48. People v. Danziger, 213 
448, 238 Mich. 89, 52 A.L.R. 136. 


49. Ladenburg, Thalmann & Co. v. 
Pennsylvania R. Co., 6 Pa.Dist. 453. 


[a] Officer or agent of private cor- 


N.W. 


H. Dunbar Corp., 179 F. 506, 103 C.C. 
A. 130. See Ladenburg, Thalmann & 
Co. v. Pennsylvania R. Co., 6 Pa.Dist. 
453 (dictum). 


50. London v. Everett H. Dunbar 
Corporation, 179 F. 506, 103 C.C.A. 130. 


[a] Officer of private corporation 
is not privileged from giving testi- 
mony aS a witness because it may 
tend to convict the corporation of a 
penal offense. London w. Everett H. 
Dunbar ria ana 179 EF. 506, 103 
E.G. AL 1305 2 


51. London v. Everett H. Dunbar 
Corporation, supra. 


{a] Private corporation cannot 
claim the privilege on behalf of its 
officer who is a witness for the op- 
posite party. London v. Everett H. 
Dunbar Corporation, 179 F. 506, 103 
€:C. A= 130, 


52. See supra § 894, 


53. State v. Johnson, 245 N.W. 728, 
215 Iowa 4838; State v. Hill, 43 S.E. 
160, 52 W.Va. 296; Ingalls v. State, 4 
N.W. 785, 48 Wis. 647. 


54. Ga.—Taylor v. State, 10 S.E. 
442, 83 Ga. 647. 


Iowa.—State v. Knight, 216 N.W. 
104, 204 Iowa 819. 
Ky.—Sodusky v. McGee, 5 J.J. 


Marsh. 621. 


N.Y.—Third Great Western Turn- 
pike-Road Co. v. Loomer, 32 N.Y. 127, 
88 Am.D. 311 note. 


W.Va.—State v. 
52 W.Va. 296. 


Wis.—Ingalls v. State, 4 N.W. 785, 
48 Wis. 647. 


55. People v. Saunders, 110 P. 82 
13 Cal.App. 743. B20: 


56. Taylor v. State, 10 S.B. 442, 83 
Ga. 647; State v. George, 113 S.w. 
1116, 214 Mo. 262; Third Great West- 
ern Turnpike- -Road Co. v. Loomer, 32 
N.Y. 127, 88 Am.D. 311 note;: Ingalls 
v. State, 4 N.W. 785, 48 Wis. 647. 


57. State v. Knight, 216 N.w. 104 
204 Iowa 819. 


58. In re Bolster, 110 P. 547, 59 
Wash. 655, 29 L.R.A.N.S. 716. 


Hill, 48 S.E. 160, 


, 
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witness at a trial of refusing to answer on the ground 
of self-incrimination®® is for the protection of the 
witness, and not for that of any other parties,®°® so 


59. See supra §§ 870-891. 


60. People v. Prevost, 189 N.W. 
92, 219 Mich. 233; Ex p. Hedden, 90 
P. 7387, 29 Nev. 352, 13 Ann.Cas. 1173 
and note.: 


61. Ala.—Burger*y. State, 
319, 83 Ala. 36. 


Cal.—Robinson v. McAbee, 
871, 64 Cal.App. 709. 


Colo.—O’Chiato v. People, 214 P. 
404, 73 Colo. 192; Bradford v. People, 
430 PR. 1013,°22°Colo. 157. 


. Del.—Knopf v. Philadelphia, ete., R. 
Co., 46 A. 747, 18 Del. 392. 


Ill. New York Life Ins. Co. v. Peo- 
ple, 62 N.H. 264, 195 Ill. 430 [aff 95 
Ill.App. 136]; Bolen v. People, 56 N.E. 
408, 184 Ill. 338; Samuel v. People, 
45 N.B. 728, 164 Ill. 379 [aff 61 Ill.App. 
186]; Kanter v. Clerk Cook County 
Cire Cts, 108. 111.App;. 287; Moline 
Wagon Co. v. Preston, 35 Ill.App. 358. 


Ind.—South Bend v. Hardy, 98 Ind. 
577, 49 Am.R. 792. 


Iowa.—Clifton v. Granger, 53 N.W. 
316, 86 Iowa 573. 


La.—Macarty v. Bond’s Adm’r, 9 
Ba. sol. 


Me.—State v. Wentworth, 65 Me. 
234, 20 Am.R. 688. 


Md.—Blum v. State, 51 A. 26, 94 
Md. 375, 56 L.R.A. 322; Guy v. State, 
44 A. 997, 90 Md. 29; Chesapeake Club 
v. State, 63 Md. 446; Roddy v. Finne- 
gan, 43 Md. 490. 


Mich.—People v. 
186, 257 Mich. 319. 


Meee ee v. Bilansky, 3 Minn. 


3 So. 


222 -P. 


Smith, 241 N.W. 


Miss.—Spight v. State, 83 So. 84, 
120 Miss. 752; Brown v. State, 66 So. 
288, 108 Miss. 46. 


Mo.—State v. Douglass, 1 Mo. 527. 


N.H.—Janvrin v. Scammon, 29 N.H. 
280; State v. Foster, 23 N.H. 348, 55 
Am.D. 191. 


N.J.—Board of Com’rs of Borough 
of Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513; Conover v. West Jersey 
Mortgage Co., 99 A. 604, 87 N.J.Eq. 16. 


N.Y.—People v. Minsky, 124 N.E. 
126, 227 N.Y. 94; People v. Cahill, 86 
N.HE.. 39, 193,.N.Y. 232, 20 L.R.A.N:S. 
1084; People v. Priori, 58 N.E. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194; New v. 
Fisher, 11 Daly 308, 16 N.Y.Wkly.Dig. 
363; Ward v. People, 6 Hill 144; Peo- 
ple v. Carroll, 3 Park.Cr. 73. 


N.C.—State v. Morgan, 45 S.E. 1033, 
183 N.C. 743. 


N.D.—State v. McKay, 211 N.W. 435, 
54 N.D. 801; Farmers’ State Bank of 
Cathay v. Jeske, 197 N.W. 854, 50 N. 

D. 813; State v. Ekanger, 80 N.W. 
482, 8 N.D. 5593 State v. Kent,..67.N. 
W. 1052, 5 N.D. 516, 35 L.R.A. 518. 


Ohio.—Orum vy. State, 175 N.E. 876, 
38 Ohio App. 171; Ammon v. Johnson, 
3 Ohio Cir.Ct. 263, 2 Ohio Cir.Dec. 149. 


Okl.—Castleberry v. State, 139 P. 
132, 10, Okl.Cr. 504. 

Porto Rico.—Peo. v. Banks, 27 Por- 
to Rico 296. 

S.D.—State v. Smith, 228 N.W. 240, 
56 S.D. 238; In re Adams, 176 N.W. 
508, 42 S.D. 592; State v. Mungeon, 
108 N.W. 552, 20 S.D. 612. 


Tenn.—Druggist Cases, 3 S.W. 490, 


WITNESSES 


85 Tenn. 449; Kornik v. Kornik, 3 
Tenn.Civ.A. 41, 44 [cit Cyc]. 


Tex.—Duncan v. State, 51 S.W. 372, 
40 Tex.Cr. 591; Brown v. State, (Cr.) 
20 S.W. 924; Day v. State, 11 S.W. 36, 
27 Tex.App. 143. 


Utah.—State v. Shockley, 80 P. 865, 
29 Utah 25, 110 Am.S.R. 639. 


vVt.—State v. Nelson, 99 A. 881, 91 
Vt. 168; State v. Andrew, 73 A. 586, 
82 Vt. 314, 187 Am.S.R. 1008; Cham- 
berlain v. Nelson, 12 Vt. 491, 36 Am. 
Di) 356: 


Eng.—Thomas v. Newton, M. & M. 


48 note, 173 Reprint 1077; Reg. v. 
Kinglake, 11 Cox Cr.Cas. 499. 
Can.—Power v. Ellis, 6 Can.S.C. 1 


[rev 20 N.B. 40]. 
See U. S. v. Bell, 81 F. 830 (dictum). 


[a] Alien may claim the privilege. 
U. S. v. Brooks, 284 F. 908. 


[b] Party.—The privilege against 
self-incrimination protects witnesses 
as well as parties in all proceedings. 
Overman v. State, 143 N.E. 604, 194 
Ind. 483; Kellogg v. Sowerby, 66 N. 
Y.S. 542,.32 Misc 327 ‘Taff 100 N.Y.S. 
1128, 114 App.Div. 916 (rev on other 
grounds 83 N.E. 47, 190 N.Y. 370)]; 
State v. Smith, 228 N.W. 240, 56 S.D. 
238. See State v. Hamilton, 263 S.W. 
127, 304 Mo. 19 (dictum). 


[ec] Witness who does not think 
that his answer will criminate him, 
and is not a party to the case, cannot 
raise the question of the constitu- 
tionality of a statute requiring him to 
testify. ~Steuer v. McConnell, 10 Ohio 
S.&C.P. 573, 8 Ohio N.P. 205. 


62. People v. Cahill, 86 N.E. 39, 193 
N.Y. 232, 20 L.R.A.N.S. 1084. 


[a] Party seeking evidence may 
make the witness claim his privilege. 
New v. Fisher, 11 Daly 308, 16 N.Y. 
Wkly.Dig. 363. 


63. U.S.—U. S. v. Murdock, 52 S. 
Ct. 68, 284 U.S. 141, 76 L.Ed. 210, 82 
A.L.R. 1376 [rev 51 F.(2d) 389]; Kol- 
brenner’ v.00, S.,. 11 (2d) 754 [cert 
den 46 S.Ct. 489, 271 U.S. 577, 70 L.Hd. 
1146]; Taylor v. Ford Motor Co., 2 
F.(2d) 473; Simon vy. American To- 
bacco Co., 192 F. 662; Morgan v. Hal- 
berstadt, 60 F. 592, 9 C.C.A. 147 [cert 
den, 14 S'Ct. 1149, 154 US. 514, 38° 
Ed. 1078]. See U. S. v. Bell, 81 & 
830 (dictum). 


Ala.—Beauvoir Club v. State, 42 So. 
1040, 148 Ala. 648, 121 Am.S.R. 62; 
Dickerson v. State, 111 So. 190, 21 Ala. 
App. 631. 


Cal.—Clark v. Reese, 35 Cal. 89; 
People v. Leavitt, 15 P.(2d) 894, 127 
Cal.App. 394; Robinson v. McAbee, 
222 P. 871, 64 Cal.App. 709. 


Colo.—Sweeney v. Cregan, 299 P. 
1058, 89 Cal. 94; O’Chiato v. People, 
214 BP, 404, 73 Colo. 192; Barr v. Peo- 
ple, 71 P. 392, 30 Colo. 522; Lothrop 
v. Roberts, 27 P. 698, 16 Colo. 250. 


Del.—Knopf v. Philadelphia, ete., 
R. Co., 46 A. 747, 18 Del. 392. 


D.C.—Graul v. United States, 
App.D.C. 543. 


Fla.—Ex p. Senior, 19 So. 652, 37 
Bila: :1,.32)L.RiAc. 133. 


Ga.—McCray v. State, 68 S.E. 62, 
134 Ga. 416, 20 Ann.Cas. 101; Georgia 
a he Co. v. Lybrend, 27 S.E. 794, 99 

a. 3 


Ill.— People v. Nachowicz, 172 N.E. 


47 


that, while the privilege may,* and should,*? be 
claimed by the witness, it is a personal privilege of 
the witness** and cannot be claimed by the witness 


812, 340 Ill. 480; People v. Seymour, 
111 N.E, 1008, 272 Ill. 295 [aff 191 IIL 
App. 381]; New York Life Ins. Co. v. 
People, 63 N.E. 264, 195 Ill. 430 [aff 
95 Ill.App. 186]; Bolen v. People, 56 
N.E. 408, 184 Ill. 338; Samuel v. Peo- 
ple, 45 N.E. 728, 164 Ill. 379 [aff 61 I11. 
App. 186]; Kanter v. Clerk Cook Coun- 
ty Cir. Ct., 108 Ill.App. 287; Chicago 
City R. Co. v. Canévin, 72. Ill.App. 81; 
Moline Wagon Co. v. Preston, 35 Ill 
App. 358. 


Ind.—South Bend v. Hardy, 98 Ind. 
577, 49 Am.R. 792. 


Iowa.—State v. Hillman, 213 N.W. 
603, 203 Iowa 1008;* State v. Cobley, 
103 N.W. 99, 128 Iowa 114; Clifton v. 
Granger, 53 N.W. 6, 86 Iowa 573; 
State v. Van Winkle, 45 N.W. 388, 80 
Iowa 15. 


Ky.—De Busk v. Perkins, 269 S.W. 
716, 207 Ky. 556; Davis v. Common- 
wealth, 265 S.W. 10, 204 Ky. 601; Com- 
monwealth v. Phcenix Hotel Co., 162 
Sow. 823; 157 Ky. 180: 


La.-—B. M. Horrell & Co. v. Parish, 
26 La.Ann. 6. 


Me.—State v. Wentworth, 65 Me. 
234, 20 Am.R. 688. 


Md.—Blum v. State, 51 A. 26, 94 Md. 
375, 56 L.R.A. 322; Guy v. State, 44 
A. 997, 90: Md. 29; Chesapeake Club 


|v. State, 68 Md. 446. 


Mass.—Com. v. Shaw, 4 Cush. 594, 
50 Am.D. 813. 


Mich.—People v. 
186; 257; Mich. 319; 
40 Mich. 710. 


Minn.—Berg v. Veit, 162 N.W. 522, 
136 Minn. 443; Hanson v. Village of 
Adrian, 148 N.W. 276, 126 Minn. 298; 
State v. McCartey, 17 Minn. 76. 


Miss.—Spight v. State, 83 So. 84, 120 
Miss. 752; Brown v. State, 66 So. 288, 
108 Miss. 46; White v. State, 52 Miss. 
216; Head v. State, 44 Miss. 731; 
Newcomb v. State, 37 Miss. 383. 


Mo.—State v. Hamilton, 263 S.W. 
127, 304 Mo. 19; State v. Douglass, 1 


Smith, 241 N.W. 
People v. Arnold, 


Mo. 527; Freeman v. Kansas City 
Public Service Co., (App.) 30 S.W. 
(2d) 176. 


uh aka en v. Scammon, 29 N.H. 


N.J.—State v. Mohr, 122 A. 
N.J.Law 124; Fries v. Brugler, 12 N. 
J.Law 79, 21 Am.D. «52; ~Board .of 
Com’rs of Borough of Vineland v. 
Maretti, 117 A. 483, 93 N.J.Eq. 513. 


N.Y.—People v. Minsky, 124 we 
126, 227 N.Y. 94; People v. Priori, 58 
N.E. 668, 164 N.Y. 459, 15 N.Y.Cr. 194; 
People v. Hudson Valley Const. Co., 
151 N.Y.S. 314, 165 App.Div. 626, 32 
N.Y.Cr. 481 [aff 111 N.E. 472, 217 N.Y. 
172]; New v. Fisher, 11 Daly 308, 16 
N.Y.Wkly.Dig. 363; Cloyes v. Thayer, 
3 Hill 564; Southard v. Rexford, 6 
Cow. 254. 


N.C.—State v. Morgan, 45 S.E. 1033, 
133 N.C. 743. 


N.D.—State v. McKay, 211 N.W. 435, 
54 N.D. 801; Farmers’ State Bank of 
Cathay v. Jeske, 197 N.W. 854, 50 N.D. 
813; State v. Kent, 67 N.W. 1052, 5 N. 
D. 516, 35 L.R.A. 518.) 


Ohio.—Orum v. State, 175 N.E. 876, 
38 Ohio App. 171; State v. Markle, 30 
Ohio Cir.Ct. 113 [aff 81 N.E. 1190, 76 
Ohio St. 686]; Ammon vy. Johnson, 3 
Ohio Cir.Ct. 263, 2 Ohio Cir.Dec. 149; 
Steuer v. McConnell, 10 Ohio S.&C.P, 
573, 8 Ohio N.P. 205. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 906] 


for the benefit of another.®4 


of such witness.®° 


Okl.—Winfield v. State, 880 P. 630, 
44 Okl.Cr. 232; Castleberry v. State, 
139 P. 182, 10 Okl.Cr. 504. 


Pa.—Evans v. Metropolitan Life 
Ins. Co., 144 A. 294, 294 Pa. 406; Com- 
monwealth v. De Masi, 83 A. 430, 234 
Pa. 570, Ann.Cas.1918C 1388. 


S.C.—State v. Butler, 24 S.H. 991, 47 
S.C. 25. 


S.D.—State v. Smith, 228 N.W. 240, 
56 S.D. 238; In re Adams, 176 N.W. 
508, 42 S.D. 592; State v. Mungeon, 
108 N.W. 552, 20 S.D. 612. 


Tex.—Ingersol v. MeWillie, 30 S.W. 
869, 87 Tex. 647; San Antonio St. R. 
Co. v. Muth, 27 S.W. 752, 7 Tex.Civ. 


App. 443; Ex p. Miers, (Cr.) 64 S.W. 
(2d) 778: Brown v. State, (Cr.) 20 
S.W. 924. 


Utah.—State v. Secs 80 P. 865, 
29 Utah 25, 110 Am.S.R. 639. 


vVt.—State v. Nelson, 99 A. 881, 91 
Vt. 168; State v. Andrews, 13 A 586, 
82 Vt. 314, 137 Am.S.R. 1008; Cham- 
berlain v. Wilson, 12 Vt. 491, 36 Am.D. 
356. 


Wash.—State v. Wilkins, 287 P. 23, 
156 Wash. 456; State v. Moser, 162 
P. 582, 94 Wash. 465. 


W.Va.—State v. Weissengoff, 109 S. 
E. 707, 89 W.Va. 279. See State v. 
eat 43 S.E. 160, 52 W.Va. 296 (dic- 
um). 


Eng.—Rex v. Adey, 1 M.&Rob. 94, 
174 Reprint 32. 


[a] Other statement.—An answer 
may not be withheld as incriminating 
unless it would incriminate the per- 
son to whom the question is address- 
ed. Ex parte Copeland, 240 S.W. 314, 
91 Tex.Cr. 549; Ex parte Reynolds, 240 
S.W. 318, 91 Tex.Cr. 371. 


[b] Privilege cannot be matter of 
custom.—Freeman v. Kansas City 
Public Service Co., (Mo.App.) 30 S.W. 
(2d) 176. 


[ec] Questions held not to call for 
criminating answers.—Questions to a 
sixteen-year-old girl testifying as to 
going with defendant to a certain un- 
dertaking parlor and as to the time at 
which they arrived at the undertaking 
establishment, were held not to call 
for answers ‘tending to incriminate 
the witness. In re Stewart, 209 P. 
849, 121 Wash. 429. 


Privilege of voter of refusing to dis- 
close character of his vote as person- 
al see Elections § 340 text and note 7. 


64 Taylor v. Ford Motor Co., 2 F. 
(2d) 473; People v. Newmark, 144 N. 
EB. 338, 312 Ill. 625; People v. Boyle, 
144 N.E. 342, 312 Ill. 586; Sovereign 
Camp Woodmen of the World v. 
Bailey, (Tex.Civ.App.) 163 S.W. 683. 


[a] Officer or agent of private cor- 
poration cannot claim the privilege 
for the benefit of the corporation. 
Taylor v. Ford Motor Co., 2 F.(2d) 
473. 


65. State. v. pecenettes 65 Me. 
234, 20 Am.R. 688; Blum v. State, 51 
A. 26, 94 Md. 375, 56 L.R.A. 322; 
Brown vy. State, 66 So. 288, 108 Miss. 
46; State v. McKay, 211 N.W. 435, 54 
N.D. 801. 


[a] Where witness is also party 
(1) his counsel may not claim the 
privilege for him (Chicago City R. Co. 
v. Canevin, 72 Ill.App. 81; State v. 
Ekanger, 80 N.W. 482, 8 N.D. 559; 
State v. Kent, 67 N.W. 1052, 5 N.D. 
516, 35 TauRvAs 518), (2) since such 
counsel cannot support the claim by 


Moreover, the counsel 
for the witness may not claim the privilege in behalf 
So neither the party against 


WITNESSES 


oath (State v. Kent, supra). (3) 
However, the contrary has also been 
held. Clifton v. Granger, 53 N.W. 316, 
86 Iowa 5738; Page v. Payne, 240 S.w. 
156, 298 Mo. 600; People v. Brown, 72 
N.Y. 571, 28 Am.R. 188; State v. 
Shockley, 80 P. 865, 29 Utah 26; 110 
Am.S.R. 639. 


66. U.S.—Simon v. American 
Tobacco Co., 192 F. 662; Morgan v. 
Halberstadt, 60 F. 592, ‘9 C.C.A. 147 
{cert den 14 S.Ct. 1149, 154 U.S. 511, 
38, L.Ed. 1078]. 


Ala.—Beauvoir Club v. State, 42 So. 
1040, 148 Ala. 648, 121 Am.S.R. 62; 
Dickerson vy. State, 111 So. 190, 21 Ala. 
App. 631. 


Cal.—People v. Leavitt, 15 P.(2d) 
894, 127 Cal.App. 394; Robinson v. 
McAbee, 222 P. 871, 64 Cal.App. 709; 
People v. Barnnovich, 117 P. 572, 16 
Cal.App. 427. 


Colo.—O’Chiato v. People, 
404, 73 Colo. 192. 


Tll.— Buckingham v. Angell, 87 N.E. 
285, 238 Ill. 564; Bolen v. People, 56 
N.E. 408, 184 Ill. 338; Samuel v. Peo- 
ple, 45 N.W. 728, 164 Ill. 379 [aff 61 Ill. 
App. 186]; Kanter v. Clerk Cook 
County Cir. Ct., 108 Ill.App. 287; Mo- 
nae Wagon Co. v. Preston, 35 Jll.App. 


Ind.—South Bend v. Hardy, 98 Ind. 
577, 49 Am.R. 792. 


Iowa.—State v. Rowley, 198 N.W. 
37, 199 N.W. 369, 198 Iowe 613 [error 
dism 46 S.Ct. 27, 269 U.S. 594, 70 L.Ed. 
430]; State v. Crisinger, 195 N.W. 
998, 197 Iowa 613; State v. Cobley, 
103 N.W. 99, 128 Iowa 114; State v. 
kis Winkle, 45 N.W. 388, 80 Iowa 15. 


y.—Davis v. Commonwealth, 265 
sw 10, 204 Ky. 601. 


Me.—State v. Wentworth, 65 Me. 
234, 20 Am.R. 688. 


Md.—Blum v. State, 51 A. 26; 94 
Md. 375, 56 L.R.A. 322; Guy v. State, 
44 A. 997, 90 Md. 29; Chesapeake Club 
v. State, 63 Md. 446. 


Mass.—Com. v. Shaw, 4 Cush. 594, 
50 Am.D, 813. See Com. v. Gould, 33 
N.E. 656, 158 Mass. 499 (dictum). 


OY i Thad v. Arnold, 40 Mich. 


Minn.—Hanson v. Village of Adrian, 
148 N.W. 276, 126 Minn. 298. 


Miss.—Spight v. State, 83 So. 84, 
oo Miss. 752; Head v. State, 44 Miss. 


Mo.—State v. Hamilton, 
127, 304 Mo. 19. 


N.J.—State v. Mohr, 122 A. 837, 99 
N.J.Law 124; Board of Com’rs of 
Borough of Vineland vy. Maretti, 117 
A. 483, 938 N.J.HKq. 513. 


N.Y.—Cloyes v. Thayer, 3 Hill 564; 
People v. Carroll,-3 Park.Cr. 73. 


N.C.—State v. Morgan, 45 S.E. 1033, 
133 N.C. 748. 


Ohio.—Orum y. State, 175 N.E. 876, 
88 Ohio App. 171. 


Okl.—Winfield v. State, 280 P. 630, 
44 Okl.Cr. 232; heap es v. State, 
139 P. 182, 10 Okl.Cr. 504 


Pa.—Commonwealth v. De Masi, 83 
mae 234 Pa. 570, Ann.Cas.1913C 


Porto Rico.—Peo. v. Banks, 27 Porto 
Rico 296. 


Tex.—Duncan vy. State, 51 S.W. 372, 
40 Tex.Cr. 591; Brown v. State, (Cr.) 


214; .P. 


263 S.W. 
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whom the witness is called to testify,°* nor such par- 
ty’s counsel,*? nor the party calling the witness,** 


20 S.W. 924; Day v. State, 11 S.W. 36, 
27 Tex.App. 143. 


Wash.—State v. Wilkins, 287 P. 23, 
156 Wash. 456; State v. Moser, 162 P. 
582, 94 Wash. 465. 


Eng.—Rex v. Adey, 1 M.&Rob. 94, 
174 Reprint 32. 


[a] Privilege claimed for employee 
of party.—Accused cannot object to 
the testimony of his employee on the 
ground that it tends to incriminate 
the employee. State v. Moser, 162 P. 
582, 94 Wash. 465. 


[b] Private corporation.—A  pri- 
vate corporation cannot claim the 
privilege for its agent when the lat- 
ter has been called as a witness by the 
adverse party. New York Life Ins. 
Co. v. People, 62 N.E. 264, 195 Ill. 4380 
{aff 95 Ill.App. 136]; People v. Hud- 
son Valley Const. Co., 151 N,Y.S. 314, 
165 App.Div. 626, 32 N.Y.Cr. 481 [aff 
111 N.E. 472, 217 N.Y. 172]. 


[c] Leading case.—Samuel v. Peo- 
ple, 45 N,E. 728, 164 Ill. 379. See 
State v. Wilkins, 287 P. 28, 24, 156 
Wash. 456 (so saying). 


67. Md.—Guy v. State, 44 A. 997, 
90 Md. 29; Chesapeake Club vy. State, 
63 Md. 446, 


N.J.—State v. Mohr, 122 A. 887, 
99 N.J.Law 124; Board of Com’rs of 
Borough of Vineland v. Maretti, 117 
A. 483, 93 N.J.Eq. 513. 


N.D.—Farmers’ State Bank of Ca- 
ee v. Jeske, 197 N.W. 854, 50 N.D. 


Ohio.—Ammon y. Johnson, 3 Ohio 
Cir.Ct. 263, 2 Ohio Cir.Dec. 149. 


ss rsa v. Butler, 24 S.E. 991, 
47 S.C. 


S.D.—State v. Mungeon, 108 N.W. 
552, 20 S.D. 612. 


Tex.—Ex parte Miers, 
64 S.W.(2d) 778. ° 


Utah.—State v. Cox, 277 P. 972, 74 
Utah 149. 


Eng.—Thomas v. Newton, M.&M. 48 
note, 173 Reprint 1077. 


pth Cal.—Clark v. Reese, 


Ga.—McCray v. State, 68 S.E. 62, 
134 Ga. 416, 20 Ann.Cas. 101. 


Ill.—Buckingham v. Angell, 87 N. 
E. 285, 288 Ill. 564; Samuel v. Peo- 
ple, 45 N.E. 728, 164 Ill. 379 [aff 61 Ill. 
App. 186]. 


Ind.—South Bend v. Hardy, 98 Ind. 
577, 49 Am.R. 792. 


Me.—State v. Wentworth, 65 
234, 20 Am.R. 688. 


Minn.—Berg v. Veit, 162 N.W. 
136 Minn. 443. 


Miss.—White v. State, 52 Miss. 


N.H.—State vy. Foster, 23 N.H. 
55 Am.D. 191. 


N.J.—State v. Mohr, 122 A. 887, 99 
N.J.Law 124; Fries v. Brugler, 12 NJ. 
Law 79, 21 Am.D. 52; Board of Com’rs 
of Borough of Vineland vy. Maretti, 
117 A. 483, 98 N.J.Eq. 513. 


N.C.—State v. Morgan, 45 S.B.°1033, 
133 N.C. 743. 


Tex.—San Antonio St. R. Co. v. 
Muth, 27 S.W. 752, 7 Tex.Civ.App. 443; 
Carter v. State, 181 S.W. 473, 78 Tex. 

r 


Compare Stinson y. State, 80 So, 506, 
76 Fla. 421 (where an objection by the 
state to a question, which service the 


(Civ.App.) 


35 Cal. 


Me. 
522, 


216. 
348, 
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nor such party’s counsel,®® nor the court,’° can claim 
the privilege for the witness. Again the privilege of 
such witness of refusing to produce books and papers 
on the ground that the production may tend to crim- 
inate him™! may be claimed by such witness,*? but 
it is a personal privilege,7* and cannot be claim- 
ed for him by the party against whom he is to 
produce such documents.’4 However, such witness 
cannot claim the privilege of refusing to pro- 
duce books and papers on the ground that such doc- 
uments will incriminate another person,’® nor can an 
officer or agent of the corporation rely on such priv- 
ilege in refusing to produce corporate books and pa- 
pers, whether as to incriminating the corporation™® 
or himself.*7 


[§ 907] c. Time for Claiming. A claim of privi- 
lege in a proceeding by a grand jury can be interpos- 
ed only after the witness has been sworn.”® So a 

‘elaim of privilege at a trial on the ground that the 
answer may tend to criminate the witness’® can be 
interposed only after the witness has taken the stand 
and has been sworn,®° and the proper time to raise 
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[§§ 906-908 


the objection is upon the asking of the question which 
the witness fears he may incriminate himself by an- 
swering,®! at whatever stage of the proceeding such 
question is asked,’? although it has been held that 
it is not too late to raise the objection on motion to 
commit the witness for his refusal to answer.®* 


[§ 908] d. Statement of Reason for Claim. 
Where a witness at a trial is asked directly as to his 
commission of a certain offense, he is not required to 
give any reason for his refusal to answer,** nor need 
the witness explain how*the answer would tend to 
criminate.’5 Although there is contrary authority,*® 
such witness who refuses to answer a question which 
is on its face unobjectionable may be required to state 
the reason for his refusal.” Thus, where the wit- 
ness claims the privilege of refusing to answer on the 
ground that the answer may tend to degrade or dis- 
grace him,®® and the question does not itself indicate 
that such will be the effect of the answer, the wit- 
ness must state that he claims the privilege on such 
ground,®® and must show reasonable grounds for 
believing that the answer will tend to degrade or dis- 


witness accepted, was held to author- 
ize exclusion of the question). 


69. Newcomb v. State, 37 Miss. 
383; State v. Mohr, 122 A. 837, 99 N.J. 
Law 124; Board of Com’rs of Borough 
of Vineland v. Maretti, 117 A. 483, 93 
N.J.Eq. 513; Ward v. People, 6 Hill 
(N.Y.) 144; People v. Bodine, 1 Den. 
(N.Y.) 281, 1 Edm.Sel.Cas. 36; San 
Antonio St. R. Co. v. Muth, 27 S.W. 
752, 7 Tex.Civ.App. 443. 


70. State v. Mohr, 122 A. 8387, 99 
N.J.Law 124; Board of Com’rs of 
Borough of Vineland v. Maretti, 117 A. 
483, 93 N.J.Eq. 513; People v. Bodine, 
1 Den. (N.Y.) 281, 1 Edm.Sel.Cas, 
36. 


71. See supra § 899. 


72. People vy. Zazove, 142 N.E. 548, 
SA ELIE 1 918s Kanter v. Clerk Cook 
County Cir. Ct., 108 Ill.App. 287. 


{a] Condition.—The witness must 
produce the books and papers in court. 
Brown v. U. S., 48 S.Ct. 288, 276 U.S. 
134, 72 L.Ed. 500; Consolidated Ren- 
dering Co. v. Vermont, 28 S.Ct. 178, 
207 U.S. 541, 52 L.Hd.~ 327, 12, Ann, 
Cas. 658 [aff 66 A. 790, 80 Vt. 55, 11 
Ann.Cas. 1069]. 


73. United States v. Philadelphia 
e& mR. Ry. Co, 225. PF: 301>.Simon v: 
American Tobacco Co., 192 F. 662; 
Kanter v. Clerk Cook County Cir. Ct., 
108 Ill.App. 287. 


74 Kanter v. Clerk Cook County 
@irCt. 0103) LILA pp 28/7. 


{a] Private corporation, a party to 
the action, cannot claim the privilege 
for the witness, its officer or em- 
ployee. United States v. Philadelphia 
& R. Ry. Co., 225 F. 301; Simon y. 
American Tobacco Co., 192 F. 662. 


75. U.S. Express Co. v. Henderson, 
28 N.W. 426, 69 Iowa 40. 


76. People v. Munday, 117 N.E. 286, 
280 Ill. 32 [rev 204 Ill.App. 24]; State 
ex inf. Hadley v. Standard Oil Co., 116 
S.W. 902, 218 Mo. 1 [aff 32 S.Ct. 406, 
224 U.S. 270, 56 L.Ed. 760, Ann.Cas, 
1918D 936]; Nekoosa-Hdwards Paper 
Co. v. News Pub. Co., 182 N.W. 919, 
174 Wis. 107; Rex v. Mayflower Bot- 
tling Co., Ltd., 44 N.S: 417. 


{a] Reason for rule.—(1) Since 
a corporation can act only through 
its officers and agents, if their im- 


munity proteéted’ the corporation it 
would need none of its own. Nekoo- 
sa-Edwards Paper Co. v. News Pub. 
Co., 182 N.W. 919, 174 Wis. 107. (2) 
Corporation as acting only through its 
Cae and agents see Corporations § 


77. Nekoosa-Edwards Paper Co. v. 
aiowe Pub. Co., 182 N.W. 919, 174 Wis. 


[a] Officers of insolvent state 
bank cannot disobey, on the ground of 
the constitutional protection against 
self-crimination, the order to produce 
and deliver the books, records, and 
papers of the bank to the state bank 
commissioner. Burnett v. State, 129 
Fiano 8 OK1Cr. 639, 47 L.R.A.N.S. 


(Som U,0 O-unVe am ball tae a biG 
State v. Cox, 101 N.E. 135, 87 Ohio St. 
313; In re Klein, 40 Pa.Super. 360; 
ee v. Klein, 40 Pa.Super. 


79. See supra §§ 870-891. 


80... Ex p. Stice, 11 P. 459; -70 Gal. 
51; Chesapeake Club v. State, 63 Md. 
446; Com. v. Nichols, 114 Mass. 285, 
19 Am.R. 346; State v. Hall, 238 N. 
W. 302, 59 S.D. 98; In re Adams, 176 
N.W. 508, 42 S.D. 592. 


81. Cal.—Ex p. Stice, 11 P. 459, 70 
Caleb. 


Colo.—O’Chiato v. People, 214 P. 
404, 73 Colo. 192, 195 [quot Cyc]. 


Ill.—Pennsylvania Tank Line vy. 
Jordan, 173 N.E. 181, 341 Ill. 94. 


Mass.—Com. v. Nichols, 114 Mass. 
285; Foster v. Pierce, 11 Cush. 437. 


N.J.—Conover v. West Jersey Mort- 
gage Co., 99 A. 604, 87 N.J.Eq. 16; 
State v. Rommel, 127 A. 598, 3 N.J. 
a 204 [aff 130 A. 920, 102 N.J.Law 


S.D.—State v. Hall, 288 N.W. 302, 
59 S.D. 98. 


Tenn.—Druggist Cases, 3 S.W. 490, 
85 Tenn. 449. 


i nets tam v. Munster, 52 L.J.Q.B. 


[a] Reason for rule.—(1) -The 
trial court is to determine whether 
the answer may tend to criminate the 
witness, and it cannot be called on 


to do so in advance of the question 
being asked. Ex p. Stice, 11 P. 459, 70 
Cal. 51. (2) Determination of tend- 
ency of answer to criminate by trial 
judge see infra § 909. 


[b] Privilege cannot be claimed 
before question is put. Board of 
Com’rs of Borough of Vineland v. 
Maretti, 117 A. 483, 93 N.J.Hq. 513. 


82. Pitcher v. People, 16 Mich. 142; 
Amherst yv. Hollis, 9 N.H. 107. 


ie Hall v. Gowanlock, 12 Ont.Pr. 


84. Wallace v. State, 26 So. 713, 41 
Fla. 547; Friess v. New York Cent., 
etce., R. Co., 22 N.Y.S. 104, 67 Hun 205 
[aff 35 N.E. 892, 140 N.Y. 639]. . 


{a] Reason for rule.—(1) There is 
then sufficient matter before the trial 
court to permit the determination of 
the effect of the answer as tending to 
criminate the witness. Wallace v. 
State, 26 So. 713, 41 Fla. 547. (2) 
Rule that court is to determine the 
tendency of the answer to criminate 
the witness see infra § 909. 


85. Wallace v. State, supra. 
86. Merluzzi v. Gleeson, 59 Md. 214. 


[a] Reason for rule.—‘‘When he 
[a witness] has declined to answer, he 
has done all that the rule of law re- 
quires him to do. If it were allowable 
to compel him to give reasons for his 
silence, it would follow that his rea- 
sons would be a fair subject of com- 
ment and criticism before the jury. 
The party cross-examining would seek 
to draw from them, conclusions ad- 
verse to the witness, and would thus 
be enabled, in some measure at least, 
to do indirectly, what the law pro- 
hibited him from doing directly. Such 
a course would render the privilege 
valueless to a witness.” Merluzzi v. 
Gleeson, 59 Md. 214, 217. 


87. Board of Com’rs of Borough of 
Vineland v. Maretti, 117 A. 483, 93 N. 
J.Eq. 518; Friessav. New York Cent., 
etc., R. Co., 22 N.Y.S. 104, 67 Hun 205 
[aff 35 N.E. 892, 140 N.Y. 639]; Kornik 
Ks Sere 3 Tenn.Civ.A. 41, 44 [cit 

ye]. 


88. See supra § 894, 


89. New v. Fisher, 11 Daly 308, 16 
N.Y.Wkly.Dig. 363. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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grace him.°® Where, however, his claim of privi- 
lege is in answer to a caution by the court that he 
may answer or refuse to answer on the ground that 
his answer will tend to degrade and disgrace him, it 
is entirely superfluous to inquire of him his reason 
for refusing to answer.®t So, where he claims the 
privilege on the ground that the answer may tend to 
criminate him, he must state,9* under oath,®* that 
the answer will tend to criminate him, and if he re- 
fuses to do so, he cannot be heard to complain that 
his claim was denied.®* However, he cannot be com- 
pelled to explain how the answer may tend to crim- 
inate him.°® Similarly, a witness who wishes to 
claim his privilege of refusing to produce books and 
papers at a trial on the ground that such production 
will tend to furnish incriminating evidence against 
him must state that such is the ground he relies on,°° 
and his mere silence,®? or mere refusal to obey a sub- 
pena duces tecum,®® will not permit him to avail him- 
self of the privilege. It is not necessary that a wit- 
ness in a discovery proceeding shall show to what 
extent the discovery sought may incriminate him,°®® 
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and it is sufficient if he states circumstances, consist- 
ent on the face of them with the existence of the per- 
il alleged, and which render the crimination extreme- 
ly probable.* Where the question propounded to a 
witness before a grand jury does not itself indicate 
that the answer may tend to incriminate? or degrade, 
it is the duty of such witness to make it appear to 
the court that his answer may have such tendency. 
In order to claim the privilege of refusing to answer 
on the ground that the answer may tend to criminate 
the witness* a witness before a grand jury must 

state,> under oath,® that the answer will tend to 
criminate him. However, such witness cannot be re- 
quired to explain how his answer may tend to crim- 
inate himself.’ So, likewise, a witness must state 
the ground on which he relies in claiming his privi- 
lege, in an examination before trial.® 


[§ 909] 10. Determination of Right to Privilege. 
Whether or not a witness shall be compelled to an- 
swer a question tending to disgrace him rests largely 
in the discretion of the trial court. Expressions in 


90. Mahanke v. Cleland, 41 N.W. 
53, 76 Iowa 401. 


91. Merluzzi 
214. 


v. Gleeson, 59 Md. 


92. I11.—Moline Wagon Co. v. Pres- 
ton, 35 Ill.App. 358. 

Ky.—De Busk yv. Perkins, 269 S.W. 
716, 207 Ky. 556. 

Mo.—Ex parte Meyer, (App.) 18 S. 
W.(2d) 560 [quashal den sub nom. 
State ex rel. Strodtman v. Haid, 30 S. 
W.(2d) 466, 325 Mo. 1137]. 

N.J.—Conover v. West Jersey Mort- 
gage Co., 99 A. 604, 605, 87 N.J.Eq. 16 
[cit Cyc]. 

N.Y.—New v. Fisher, 11 Daly 308, 
16 N.Y.Wkly.Dig. 363. 

N.D.—State v. McKay, 211 N.W. 435, 
54 N.D. 801; State v. Kent, 67 N.W. 
$052,, 56. N.D. 516, 35 LRA: 518: 


Pa.—William Penn Bldg., etc., As- 
soc. v. Mayer, 2 Montg.Co. 41. 


Tenn.—Druggist Cases, 3 S.W. 490, 
85 Tenn. 449. 


Tex.—Stanfield v: State, 165 S.W. 
216, 73 Tex.Cr. 290. 
Wis.—Kirschner v. State, 9 Wis. 


140. 


Can.—Power v. Ellis, 6 Can.S.C. 1 
[rev 20 N.B. 40]. 


[a] Reason for rule.—(1) The 
statement of the ground relied on is 
required in order that the court may 
judge whether the protection claimed 
is valid. Conover v. West Jersey 
Mortgage Co., 99 A. 604, 605, 87 N.J. 
Eq. 16 [cit Cyc]. (2) Determination 
of right to privilege by trial judge see 
infra § 909. 


{[b] Defendant, when witness (1) 
is within this rule. State v. Kent, 67 
N.W. 1052, 5 N.D. 516, 35 L.R.A. 518; 
Druggist Cases, 3 S.W. 490, 85 Tenn. 
449. (2) It is immaterial that when 
he states the ground on which he 
elaims the privilege, a jury will draw 
a conclusion more or less unfavorable 
to him, by reason of his refusal to 
answer (State v. Kent, supra) (3) 
since that is simply the price he must 
pay for his protection (State v. Kent, 
supra). 

[c] That witness became confused 
on cross-examination does not affect 
the rule. Sovereign Camp of Wood- 
men of the World v. Bailey, (Tex.Civ. 
App.) 183 S.W, 107 [rev on other 


grounds (Commn.App.) 222 S.W. 550]. 


[d] Witness must swear that to 
give an answer would incriminate him 
in a criminal prosecution. Campbell 
v. Peacock, (Tex.Civ.App.) 176 S.W. 
774; Sovereign Camp Woodmen of the 
World yv. Bailey, (Tex.Civ.App.) 163 
S.W. 683. 

93. Mo.—Ex p. Meyer, (App.) 18 
S.W.(2d) 560 [quashal den sub nom. 
State ex rel. Strodtman v. Haid, 30 Ss. 
W.(2d) 466, 325 Mo. 1137]. 


N.D.—State v. McKay, 211 N.W. 
435, 54 N.D. 801; State v. Kent, 67 
N.W. 1052, 5 N.D. 516, 35 L.R.A. 518. 


Pa.—William Penn Bldg., etc., As- 
soc. v. Mayer, 2 Montg.Co. 41. 


lige pair Le tae v. State, 9 Wis. 
Can.—Power v. Ellis, 6 Can.S.C. 1 


[rev 20 N.B. 40]. 


94. State v. Kent, 67 N.W. 1052, 5 
N.D. 516, 35 L.R.A. 518. 


95. U.S.—Russell v. U. S., 12 F. 
(2d) 683 [cert den 47 S.Ct. 100, 273 
US. 708,” 71 — L-Mds “851; "sub, nom: 
Barnett v. U.°S., 47 S.Ct. 100, 273 U.S. 
709, 71 L.Ed. 851 and Copeland v. U. 
Sera. S:Ct. 100, 273 U.S. 708, 71 L.Ed. 


Fla.—Ex p. Senior, 19 So. 652, 87 


Fla. 1, 32 L.R.A. 138. 


d.—Overman y. State, 
604" 194 Ind. 483. 


Iowa.—State v. Duffy, 15 Iowa 425. 
Contra Mahanke v. Cleland, 41 N.W. 
538, 76 Iowa 401. 


Minn.—State v. Thaden, 
447, 43 Minn. 253. 


N.H.—Coburn v,. Odell, 30 N.H. 540; 
Janyrin v. Scammon, 29 'N.H. 280. 


N.Y.—People v. Priori, 58 N.E. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194; Friess 
v. New York Cent., etc., R. Co., 22 N. 
Y.S. 104, 67 Hun 205 [aff 35 N.E. 892, 
140 N.Y. 639]; Youngs v. Youngs, 5 
Redf.Surr. 505. 


N.D.—State v. Kent, 67 N.W. 1052, 
5 N.D. 516, 35 L.R.A. 518. 


Pa.—In re Myers & Brei, 
Super. 383. 


Ao ane v. Munster, 52 L.J.Q.B. 


143 N.E. 


45 N.W. 


a) ABA 


Can.—Power v. Ellis, 6 Can.S.C, 2 
[rev 20 N.B. 40]. 


[a] Reasons for rule.—(1) If the 
witness is obliged to show how the 
effect would be produced, the protec- 
tion which the rule is designed to af- 
ford would be destroyed. Overman v. 
State, 143 N.E. 604, 194 Ind. 483; State 
v. Duffy, 15 Iowa 425; State v. 
Thaden, 45 N.W. 447, 43 Minn. 253; 
Janvrin v. Scammon, 29 N.H. 280; In 
re Myers & Brei, 83 Pa.Super. 383; 
Power v. Ellis, 6 Can.S.C. 2 [rev 20 
N.B. 40]. (2) To show how the in- 
crimination might occur might make 
the privilege valueless. Russell v. U. 
S., 12 F.(2d) 683 [cert den 47 S.Ct. 
100, 273 U.S. 708, 71 L.Ed. 851, sub 
nom. Barnett v. U. S., 47 S.Ct. 100, 273 
U.S. 709, 71 L.Ed. 851 and Copeland 
v. U. S47 S:Ct.. 100;-273: U.S. 708,72 
L.Ed. 851]. 


96. Kanter v. Clerk Cook County 
Cir. Ct, 108 Ill. App. 287. 


97. Kanter v. Clerk Cook County 
Cir. Ct., supra. 


98. Kanter vy. Clerk Cook County 
Cir. Ct., supra. 


99. Short v. Mercier, 15 Jur. 93, 20 
Pat Ses 289, 3 Macn. &G. 205, 49 Eng. 


1. Short v. Mercier, supra. 
2. In re Rogers, 62 P. 47, 129 Cal. 


468. Contra Ex p. Butt, 93 ‘S.-W. 992, 
78 Ark. 262; Smith v. People, 20 Ill. 
App. 591. 


4eei In re Rogers, 62 P. 47, 129 Cal. 


4 See supra §§ 870-891. 


5. People v. Seaman, 29 N.Y.S. 329, 
8 Misc. 152. 


6. People v, Seaman, supra, 


7. Minters v. People, 29 N. BE. 45, 
139 Ill. 363. 


8 Meyer v. Brags 159 N.Y.S. 405, 
173 App.Div. 199. 


[a] Order of court that the wit- 
ness must answer questions pro- 
pounded ‘‘or assert on the record that 
he claims his constitutional privilege 
on the ground that answering such 
questions will tend to degrade or in- 
criminate him” should be modified by 
eliminating the word “constitutional” 
where the privilege claimed is statu- 
tory and not constitutional. Meyer v. 
ayo, 159 N.Y.S. 405, 173 App.Div. 


9. State v. Bilansky, 3 Minn. 246; 
Ring v. Jamison, 2 Mo.App. 584 [rev 


752 [70 C. J.J 
the cases as to who is to determine at trial the right 
to claim the privilege of refusing to answer on the 
ground that the answer may tend to criminate the 
witness are not in harmony.!® Thus, although there 
is authority that the matter is to be determined by 
the witness himself,1+ under instructions by the 
court,?? the modern rule is that the trial court is 
first to determine whether in law, under all the cir- 
cumstances, the witness should be accorded the priv- 
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ilege,t* and such determination is a matter within 
the discretion of the court,!* subject, however, to the 
rule that where the court can discover from the cir- 
cumstances that the giving of evidence on a certain 
subject may tend to incriminate the witness, it has 
the right and duty to sustain the privilege?® and that 
the matter is not to be determined by the witness 
alone,?® although the witness must judge of the effect 


on other grounds 66 Mo. 424]; State 
v. Hill, 48 S.E. 160, 52 W.Va. 296; 
Doe v. Marr, 3 U.C.C.P. (Ont.) 36. 


10. Ex p. Senior, 19 So. 652, 37 Fla. 
1, 32 L. R. A. 133; In re Consolidated 
Rendering Co., 66 AS 29 0 ors peis Ope 
11 Ann.Cas. 1069 and note [aff 28 S.Ct. 
178, 207 U.S. 541, 52 L.Ed. 327, 12 Ann. 
Cas. 658 and note (dictum). 


11. Word v. Sykes, 61 Miss. 649; 
State v. Butler, 24 S.E. 991, 47 S.C. 
25; Poole>v. Perritt, 28 S.C.L. 128; 
State v. Edwards, 11 S.C.L. 13. See In 
re Consolidated Rendering Co., 66 A. 
0; 6 On VC. 
note [aff 28 S.Ct. 178, 207 U.S. 541, 52 
L.Ed. 327, 12 Ann.Cas. 658 and note] 
(dictum). 


12. State v. Edwards, 11 S.C.L. 13. 
13. U.S.—U. S. v. Herron, 28 F. (2d) 
122; Wyckoff v. Wagner Typewriter 


Co., 99 F. 158; Ex p. Irvine, 74 F. 954; 
U. S. v. Miller, 26 F.Cas.No. 15,772, 2 
Cranch C.C. 247. 

Cal.—Bradley v. Clarke, 65 P. 395, 
133 Cal. 196; Overend v. San Francis- 
co Super. Ct., 63 P. 372, 131 Cal. 280; 
Ex p. Stice, 11 P. 459, 70-Cal. 51. 

Colo.—Sweeney. v. Cregan, 299 P. 
1058, 1059, 89 Colo. 94 [cit Cyc]. 

Fla.—Wallace v. State, 26 So. 713, 
41 Fla. 547; Ex p. Senior, 19 So, 652, 
87 Fla. 1, 32 L.R.A. 133. 

Ind.—Overman y. State, 143 
604, 194 Ind. 483. 

Iowa.—Mahanke v. Cleland, 41 N.W. 
53, 76 Iowa 401; State v. Duffy, 15 
Iowa 425, 

Kan.—Stevens v. State, 32 P. 350, 50 
Kan, 712. 


N.E. 


Ky.—Commonwealth v. Phoenix Ho-: 


_ tel Co., 162 S.W. 823, 157 Ky. 180. 


Md.—Chesapeake Club v. State, 63 
Md. 446. 


Mass.—Com. v. 
Cr. 146, 


Minn.—State v. 
447, 43 Minn. 253. 
Mo.—Ex p. Meyer, (App.) 18 S.W. 
(2d) 560 [quashal den sub nom. State 
ex rel. Strodtman v. Haid, 80 S.W. (2d) 
466, 325 Mo. 1137]. 


N.H.—Coburn v. Odell, 30 N.H. 540. 


N.Y.—People v. Priori, 58 N.E. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194; Friess 
v. New York Cent., etc., R. Co., 22 N. 
Y.S.. 104, 67 Hun 205 [aff 35 N.E. 892, 
140 N.Y. 639]; Fellows v. Wilson, 31 
Barb. 162; Close v. Olney, 1 Den. 319. 


Ohio.—McGorray v. Sutter, 89 N.E. 
10, 80 Ohio St. 400, 181 Am.S.R. 715, 
24 L.R.A.N.S. 165 and note; Lind- 
quist v. Hayes, 153 N.E. 297, 22 Ohio 
App. 141. 


Pa.—Com. ex rel. Shaffer v. Bell, 
22 A. 644, 145 Pa. 374; Com. ex rel, 
Late v. Bell, 22 A. 641, 145 Pa. 374; 
Phelin v. Kenderdine, 20 Pa. 354; In 
re Myers & Brei, 83 Pa.Super. 383. 


Porto Rico.—In re Dicker, 1 Porto 
Rico Fed. 381. 


R.I.—Ex parte Werner, 124 A. 195, 


Braynard, Thach. 


Thaden, 45 N.W. 


55, 11 Ann.Cas. 1069 and 


46 RI. 1. 
S.D.—State v. Hall, 238 N.W. 302, 
59 S.D. 98. 


Ter Moya v. State, 7 Tex. 215; 
Ex p. Copeland, 240 S.W. 314, 91 Tex. 
Cr. 549; Ex p. Reynolds, 240 S.W. 318, 
OA exeC rol. 


Vt.—Ex parte Tomassi, 156 A. 533, 
104 Vt. 34; State v. Wood, 134 A. 697, 
99 Vt. 490, 48 A.L.R. 985. See In re 
Consolidated Rendering Co., 66 A. 790, 
80 Vt. 55, 11 Ann.Cas. 1069 and note 
[aff 28 S.Ct. 178, 207 U.S. 541, 52 L. 
Hd, 327, 12 Ann.Cas. 658 and note] 
(dictum). 

Wash.—In re Stewart, 209 P. 849, 
121 Wash. 429. 


Wis.—State v. Grosnickle, 206 N.W. 
895, 189 Wis.1%; Kirschner v. State, 9 
Wis. 140. 


Eng.—Evans v. Evans, 
Ae Lamb v. Munster, 


[a] Reason for rule.—Otherwise it 
would be in the power of every wit- 
ness to deprive parties of the benefit 
of his testimony by a merely colorable 
pretense that his answers to questions 
would have a tendency to implicate 
him in some crime or misdemeanor. 
Kirschner v. State, 9 Wis. 140. 


[b] Instructing witness as _ to 
criminality of act.—Where a witness 
called to establish a defense of usury 
declines to testify on the ground that 
his testimony might subject him to 
prosecution, it is the duty of the court 
to instruct a witness declining to tes- 
tify in such a case that the actual re- 
ceipt of the usurious premium as well 
as a usurious agreement is essential 
to expose him to a criminal prosecu- 
tion, or subject him to a penalty. 
Close v. Olney, 1 Den. (N.Y.) 319. 


[e] Not matter of law.—The court 
cannot say as a matter of law that an- 
swers to questions, which the witness 
refuses to answer, would not.tend to 
incriminate him. Ex parte Meyer, 
(App.) 18 S.W.(2d) 560 [quashal den 
sub nom. State ex rel. Strodtman v. 
Haid, 30 S.W.(2d) 466, 325 Mo. 1137]. 


14, State v. Bilansky, 3 Minn. 246; 
Doyle v. Hofstader, 177 N.E. 489, 257 
N.Y. 244; People v. Priori, 58 N.E. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194; Youngs 
v. Youngs, 5 Redf.Surr. (N.Y.) 505; 
Sovereign Camp of Woodmen of the 
World v. Bailey, (Tex.Civ.App.) 183 
S.W. 107 [rev on other. ground 
(Commn.App.) 222 S.W. 550]; Ex 
parte Copeland, 240. S.W. 314, 91 Tex, 
Cr. 549; Ex parte Reynolds, 240 S.W. 
SUS, 9d Mex Cri371. 

15. U.S.—U. S. v. Herron, 28 F. 
(2d) 122; Ex p. Irvine, 74 F. 954; U. 
SPE. McCarthy, 18 -F. 87, 21 Blatehf. 
469. 

Fla.—Wallace v. State, 26 So. 713, 
41 Bla. 547. 

Iowa.—Mahanke v. Cleland, 41 N.W. 
53, 76 Iowa 401. 

Md.—Chesapeake Club v. State, 63 
Md. 446. 

Mich.—In re Allison, 120 N.W. 19, 


[1904] P. 
52 L.J.Q.B. 


156 Mich. 34. 


Minn.—State v. Thaden, 45 N.W. 
447, 43 Minn. 253 [foll State v. Tall, 
45 N.W. 449, 43 Minn. 273]. 


N.Y.—People v. Priori, ua N.E. 668, 
hie N.Y. 459, 15 N.Y.Cr. 194; Friess 

New York Cents, etc., R. Co., 22 N. 
Ys 104, 67 Hun 205 [aft 35 N.E. 892, 
140 N.Y. 639]; Youngs vy. Youngs, 5 
Redf.Surr. 505. 7 


Ohio.—State v. Murray, 92 N.E. 467, 
82 Ohio St. 305; Lindquist v. Hayes, 
153 N.E. 297, 22 Ohio App. 141. 


Pa.—In re Myers & Brei, 83 Pa.Su- 
per. 383. 


Porto Rico.—In re Decker, 1 Porto 
Rico Fed. 381. 


Eng.—Reg. v. Boyes, 1 B.&S. 311, 
101 E.C.L. 311, 121 Reprint 730; Adams 
Been, 3, H.GN. .351,. 15% Reprint 


[a] Codefendant.—While ordinari- 
ly desirable that a defendant in a 
criminal prosecution, requested to tes- 
tify by a codefendant, should be called 
to the stand to determine the witness’ 
constitutional privilege against giving 
testimony that might incriminate her- 
self, where the facts showed that the 
evidence sought must prejudice such 
witness’ defense, and as well incrimi- 
nate the witness with reference to an- 
other crime the court’s refusal to have 
the witness called to the stand must 
be sustained. State v. Medley, 100 S. 
H.-591, 178 N. Cr 710. 


[b] Danger must be real and ap- 
preciable, with reference to the ordi- 
nary operation of law, in the ordinary 
course of things, not a danger of an 
imaginary or unsubstantial character, 
having reference to some extraordina- 
ry and barely possible contingency, 
so improbable that no reasonable man 
would suffer it to influence his con- 
duct. State v. Thaden, 45 N.W. 447, 
43 Minn. 253; Reg. v. Boyes, 1 B.&S. 
dtty 101 BVG.By, 311, 121.Reprint 730, 


[ec] Claim of privilege must be re- 
spected (1) unless the witness is 
clearly mistaken (Wilson vy. Ohio 
Farmer’s Ins. Co., 738 N.E. 892, 164 
Ind. 462; Chamberlain v. Nelson, 12 
Vt. 491, 36 Am.D. 356) (2) or his re- 
fusal is purely contumacious (Wilson 
v. Ohio. Farmer’s Ins. Co., supra; 
Chamberlain v. Nelson, supra). 


16. U.S.—U. S. v. Herron, 28 F. 
(2d) 122; Wyckoff v. Wagner Type- 
writer Co., 99°. 168. 

Cal.—Overend v. San Francisco 
Super. Ct., 63 P. 372, 131° Cal! 280; 


Colo.—Sweeney v. Cregan, 299 P. 
1058, 1059, 89 Colo. 94 [cit Cyc]. 


Fla.—Ex p. Senior, 19 So. 652, 37 
FPia.1)'32 eR Ac 133 
Iowa.—State v. Duffy, 15 Iowa 425. 


So ee eee v. Nugent, 1 Mart. 
Mich.—People v. Danziger, 213 N.W. 
448, 238 Mich. 39, 52 A.L.R. 136. 


Minn.—State v. Thaden, 45 
447, 43 Minn. 253. 


N.W. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 
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of his answer,’ and, if it appears to the court that an 
answer might tend to ecriminate the witness, it is 
then for the witness to decide for himself whether a 
truthful answer would have that effect.1® Where 
it is shown that the answer of the witness might show 
an act prima facie criminal, the party seeking an an- 
swer may show that the circumstances were such that 
the act, if committed, was not criminal, in which case 
the witness must answer,?® and a party cannot com- 
plain of the action of the court in allowing a witness 
to refuse to answer, unless he can affirmatively show 
that the questions propounded would not incriminate 
or disgrace the witness.?° The trial court,?+ and not 
the witness himself,?? is the judge of whether the wit- 
ness has a lawful or reasonable excuse for withhold- 
ing books or papers, but the claim of privilege should 
prevail, unless it is clear that the evidence obtainable 
from the books and papers cannot by any possibility 
criminate the witness.2? Moreover, in application 
of the foregoing** rule,?5 to entitle a witness to the 
privilege of refusing to produce books and docu- 
ments on the ground of self-inerimination, the court 
must see, from the circumstances of the case and the 
nature of the documents which the witness is requir- 
ed to produce, that there is reasonable ground to ap- 


N.Y.—Close v. Olney, 1 Den. 319. 


Ohio.—Lindquist v. Hayes, 153 N.E. 
_ 297, 22 Ohio App. 141. 


Pa.—Com. ex rel. Shaffer v. Bell, 22 [a] 
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Tex.—Floyd v. State, 7 Tex. 215. 


Eng.—Fisher vy. Ronalds, 
762, 138 Reprint 1104. 21. 


Latitude should be given wit- 
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prehend danger to the witness from such compul- 
sion.?® 


Examination before trial.27 So also, where prima 
facie the answers to the questions propounded in 
an examination before trial cannot possibly tend to 
incriminate the witness, his claim of privilege on the 
ground of crimination is properly determined by the 
court,?® and not by the witness,® although in doubt- 
ful cases the witness himself is to judge,*° and he 
should not be compelled to answer unless it is rea- 
sonably clear that his answer will not tend to crim- 
inate himself.3+ 


Preliminary examination in criminal case prior to 
commitment. Where a witness is examined on pre- 
liminary examination?? and a question is propounded 
as to which he claims his privilege of refusing to an- 
swer on the ground of crimination, it is for the court 
to determine whether any direct answer to such ques- 
tion can incriminate the witness,?° and if such de- 
termination is in the affirmative, the witness is then 
the sole judge of the effect of his answer.** 


In proceeding by grand jury, the witness himself 
is not the sole judge of whether an answer to a ques- 
tion will tend to criminate himself,*> but the matter 


20. People v. Priori, 58 N.E. 668, 
164 N.Y. 459, 15 N.Y.Cr. 194. 


Brown v. U. S., 48 S.Ct. 288; 
276 U.S. 184, 72 L.Ed. 500; Internal 


12: C.B; 


A. 644, 145 Pa. 374; Com. ex rel. Tate 
v. Bell, 22 A. 641, 145 Pa. 374. 


[a] Reason for rule.—‘“‘Such a rule 
[that witness is to determine the ques- 
tion] would be mischievous, and en- 
able unscrupulous witnesses to de- 
feat the ends of justice in many cas- 
es.” Ex p. Senior, 19 So. 652, 655, 37 
Fla. 1, 32 L.R.A. 133. 


[b] Statement of witness as to 
reason for refusing to answer is not 
conclusive. U.S. v. Herron, 28 F.(2d) 
122; Ex p. Irvine, 74 F. 954; Bradley 
Va-Ciarke, Go Fb: 395) 133. -Cal. v19¢; 
Chesapeake Club v. State, 63 Md. 446; 
State v. Thaden, 45 N.W. 447, 43 Minn. 
253; Youngs v. Youngs, 5 Redf.Surr. 
(N.Y.) 505; McGorray v. Sutter, 89 
N.E. 10, 80 Ohio St. 400, 181 Am.S.R. 
715, 24 L.R.A.N.S. 165 and note; Ex p. 
Werner, 124 A. 195, 46 R.I. 1; State v. 
Weed, 134 A. 697, 99 Vt. 490, 48 A.L.R. 


17. Fla.—Ex p. Senior, 19 So. 652, 
37. Fla, 1, 82,L.R.A, 133. 


Mo.—Ex p. Meyer, (App.) 18 S.W. 
(2d). 560 [quashal den sub nom. State 
ex rel. Strodtman v. Haid, 30 S.W.(2d) 
466, 825 Mo. 1137]. 


Ohio.—Sutter v. State, 13 Ohio Cir. 
Ct.N.S. 69; Warner v. Lucas, 10 Ohio 
Dec. 336. 


Pa.—In re Myers & Brei, 
Super. 383. 


Porto Rico.—In re Decker, 1 Porto 
Rico Fed. 381 

Wis.—Kirschner v. State, 
140. é 

18. Ga.—Empire Life Ins. Co. v. 
a0 17 S.B. 209, 12 Ga,App. 
380 


83. Pa. 


9 Wis. 


nd.——Overman y. State, 143 N.E. 


gor 194 Ind. 483. 
Mass.—Com. v. Braynard, Thach. 
Cr. 146. 


Minn.—State v. Thaden, 45 
447, 43 Minn. 2538. 
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N.W. 


ness in judging for himself whether 
any particular question may tend to 
incriminate him. People v. Rockola, 
178 N.E. 384, 346 Ill. 27; Reg. v. Boyes, 
1 B.&s. 311, 101 B.C.L. 311, 121 Re- 
print 730. 


[b] Determination of witness is 
entitled to weight. Doyle v. Hofstad- 
er, 177 N.E. 489, 257 N.Y. 244. 


[c] Where court is in doubt as to 
whether the witness is entitled to as- 
sert his privilege against self-incrim- 
ination it should rule in favor of the 
privilege. Ex parte Tomassi, 156 A. 
5338, 104 Vt. 34. 


19. Ford v. State, 29 Ind. 541, 95 
Am.D. 658. 


[a] Discussion of rule. — “If he 
cannot [show that the answer will 
not criminate the witness] it is very 
apparent that justice may often suf- 
fer, and a party be at the mercy of 
his witnesses, who may claim their 
privilege without reason, either cor- 
ruptly or ignorantly, ie depriving 
him of his evidence. f such 
circumstances had been ‘in evidence, 
the court would have seen that the 
ground upon which the witness 
claimed his privilege was a mere pre- 
tense to avoid testifying, and must, in 
that case, have compelled him to an- 
swer. 2 Phil. Ev. 9338. Why should 
such facts not be shown after the 
witness claims the right to be silent? 
There is no reason occurring to us, 
save that of convenience; that it 
would tend to protract the trial and 
multiply costs by entering upon the 
investigation of a collateral matter. 
But it is rare, if ever, that such an 
objection can be allowed to stand in 
the way, when it would prevent the 
proof of such facts as constitute legi- 
timate and important evidence upon 
the issue to be tried. Such an objec- 
tion, in such a case, would be an im- 
pediment to the correct administration 
of justice, and ought to weigh but 
little.” Ford v. State, 29 Ind. 541, 543, 
95 Am.D. 658. 


Revenue Agent v. Sullivan, 287 F. 138; 
People v. Zazove, 142 N.E. 5438, 311 Ill. 
198; Bull v. Loveland, 10 Pick. (Mass.) 
9; Amey v. Long, 9 East 472, 103 Re- 
print 653. 


22. Brown v. U. S., 48 S.Ct. 288, 
276 U.S. 134, 72 L.Ed. 500; Bull v. 
Loveland, 10 Pick. (Mass.) 9. 


23. Internal Revenue Agent v. Sul- 
livan, 287 F. 1388. 


24 See supra text and note 15. 


25. Manning v. Mercantile Se- 
curities Co., 90 N.B. 288, 242 Ill. 584, 
30 L.R.A.N.S. 725 and note. 


26. People v. Zazove, 142 N.E. 543, 
811 Ill. 198; Manning v. Mercantile 
Securities Co., 90 N. HY 238) 242) IT 
584, 30 L. R.A.N.S. 725 and note. 


en Generally see Discovery §§ 49-— 


28. Meyer v. Mayo, 159 N.Y.S. 405, 
173 App.Div. 199. 


29. Karel v. Conlan, 144 N.W. 266, 
155 Wis. 221, 49 L.R.A.N.S. 826. 


[a] Opinion of witness that an an- 
swer to a question will tend to crim- 
inate him is not conclusive. Karel v. 
Conlan, 144 -N.W. 266, 155 Wis. 221, 
49 L.R.A.N.S. 826. 


30. In re Lowe’s Hstate, 265 N.Y.S. 
420, 148 Misc. 107. 


31. Woolson Spice Co. v. Columbia 
Trust Co., 183, N.Y.S. 400, 193. App. 
Div. 346; Chappell v. Chappell, 101 
N.Y.S. 846, 116 App.Div. 573; Re Van 
Tine, 12 How.Pr. (N.Y.) 507; Karel v. 
Conlan, 144 N.W. 266, 155 Wis. 22 its 
49 L.R.A.N.S. 826. 


82. See Criminal Law §§ 556-604. 
83. 5 U.S. Vv. Burr, 25) I CasNo. 14— 


692e; Miskimmins v. Shover, 58 P. 
411, 8 Wyo. 392, 49 L.R.A, 831. 
34 U. S. v. Burr, 25 F.Cas.No. 


14,692e. 


35. U.S:—Elwell v. U. S., 275 F. 
775 Fcert den 42: S.Ct. 56, 257 US. 647, 
66 L.Ed. 415]. 
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is to be determined by the court?* under the rule 
that, in order that the witness be entitled to the priv- 
ilege, the court must see, from the circumstances of 
the case and the nature of the evidence which the 
witness is called to give, that there is reasonable 
ground to apprehend danger to the witness from his 
being compelled to answer,*’ and it has been said 
that where it is not so perfectly evident and manifest 
that the answer called for cannot incriminate as to 
preclude all reasonable doubt or fair argument the 
privilege must be recognized and protected,?® al- 
though where the question is doubtful, the witness 
has the right to decide.*® Likewise, whether such 
witness may claim the privilege of refusing to pro- 
duce books and papers on the ground that such pro- 
duction may tend to ecriminate him*® is to be deter- 
mined by the court,*? not by the witness alone,*? and 
where the court can see, from the circumstances of 
the case and the nature of the books and papers the 
witness is called to produce, that there is a reason- 
able ground to apprehend danger to the witness from 
such production, the witness must be allowed the 
privilege.** 


rk.—Lockett v. State, 224 S.W. 


A 
952, 145 Ark. 415. 
415]; 


WITNESSES 


37. Elwell v. U.S., 275 F. 775 [cert 
den 42 S.Ct. 56, 257 U.S. 647, 66 L.Ed. | 435 
Foot v. Buchanan, 113 F. 156; 


[§§ 909-910 


In statutory proceedings by justice of the peace to 
advise as to offenses** where a witness claims the 
privilege of refusing to answer questions on the 
ground that the answers may tend to criminate him, 
it is for the justice of the peace to determine, in the 
exercise of a legal discretion,*® whether, from the 
circumstances of the case and the nature of the evi- 
dence the witness is called upon to give, there is rea- 
sonable ground to apprehend danger of criminal lia- 
bility from being compelled to answer,*® and such 
danger must appear as to each specific question.*? 
Moreover, in such proceeding before justices of the 
peace, the foregoing*® rule applies as well in the case 
of a claim of privilege of refusing to produce books 
and papers on the ground such production might tend 
to incriminate the witness.*® ~ 


[§ 910] 11. Effect of Refusal To Answer.5° No 
inference prejudicial to either party can legitimate- 
ly be drawn from the witness’ assertion of his priv- 
ilege of refusing to answer on the ground that the 
answer may tend to incriminate the witness.°t Un- 
der some statutes, however, if a defendant refuses to 


see Justices of the Peace 35 C.J. p 


45. McCarthy v. Clancy, 148 A. 551, 


- Jll—People v. Newmark, 144 N.E. 
338, 312 Ill. 625. 


Iowa.—Richman v. State, 2 Greene 
532. 


Ky.—Frain v. Applegate, 
(2d) 274, 239 Ky. 605. 

Mich.—In re Moser, 101 N.W. 588, 
138 Mich. 302, 5 Ann.Cas. 31. See In 
re Moser, 101 N.W. 588, 590, 138 Mich. 
ee 5 Ann.Cas. 31 and note (dic- 
tum). 


N.Y.—Matter of Taylor, 28 N.Y.S. 
500, 8 Misc. 159 [aff 28 N.Y.S. 1123, 
77 Hun 612 (rev on other grounds 38 
NJED. 3.03, 143 NeY. 219) J. 


Pa.—Commonwealth vy. Bolger, 42 
Pa.Super. 115 [aff 79 A. 113, 229 Pa. 
597]. : 

[a] Statement by witness of rea- 
son for claiming privilege is not con- 
clusive. Ex p. Butt, 93 S.W. 992, 78 
Ark. 262. 


36) U.S.—Mason v.,U._S., 3% S.Ct 
Cline AAS. O62 SADrams “Vain aoa, 
64 F.(2d) 22; Elwell v. U. S., 275 F. 
7175 [cert den 42 S.Ct. 56, 257 U.S. 647, 
66 L.Ed. 415]; Foot v. Buchanan, 113 
Bet Gs 


Alaska.—U. S. v. Mason, 
465. 


Ark.—Lockett v. State, 224 S.W. 952, 
145 Ark. 415; Ex p. Butt, 93 S.W. 992, 
78 Ark. 262. ‘ 


Cal.—In re Rogers, 62 P. 47, 129 
Cal. 468. 


Ill. Minters v. People, 29 N.E. 45, 
139 Ill. 363. 


Iowa.—Hunt v. McCalla, 20 Iowa 
20; Richman vy. State, 2 Greene 532. 


Ky.—Frain v. Applegate, 40 S.W. 
(2d) 274, 239 Ky. 605. 


Mo.—Ex parte Gauss, 122 S.W. 741, 
223 Mo. 277, 185 Am.S.R. 517; Ward 
v. State, 2 Mo. 120, 22 Am.D. 449. 


N.Y.—Matter of Taylor, 28 N.Y.S. 
500, 8 Misc. 159 [aff 28 N.Y.S. 1123, 77 
Hun 612 (rev on other grounds 88 N.E. 
303,,143 N.Y. 219)]. 


Pa.—Commonwealth Vv. Bolger, 
42 Pa.Super.Ct. 115 [aff 79 A. 113, 229 
Pa. 597]. 


40 S.W. 


5 Alaska 


Ex p. Butt, 93 S.W. 992, 78 Ark. 262; 
People v. Newmark, 144 N.E. 338, 312 
Tll. 625; People v. Spain, 138 N.E. 614, 
307 Ill. 283. 4 


88. People v. Forbes, 38 N.E. 303, 
143 N.Y. 219; Chamberlain v. Willson, 
12 Vt. 491, 36 Am.D. 356. 


39. U.S.—Abrams v. U. S., 64 F. 
ee 22; Foot v. Buchanan, 113 F. 


Ark.—Ex p. Butt, 93 S.W. 992, 78 
Ark. 262. 


Ill.—People v. Newmark, 144 N.E. 
338, 312 Ill. 625; People v. Spain, 138 
N.E. 614, 307 Ill. 283. 


ni haar hicamit aes v. State, 2 Greene 


Mo.—Ex p. Gauss, 122 S.W. 741, 
223 Mo. 277, 135 Am.S.R. 517; Ward v. 
State, 2 Mo. 120, 22 Am.D. 449. 


{a] Great latitude should be al- 
lowed the witness in judging for him- 
self the effect of any particular ques- 
tion when it appears that the witness 


is in danger from the question. Foot 
v. Buchanan, 113 F. 156. 

40. See supra § 899. 

41. U. S. v. Collins, 146 F. 553; 


Commonwealth v. Southerr Express 
Co., 169 S.W. 517, 160 Ky. 1, L.R.A. 
1915B 918, Ann.Cas.1916A 378. 


42. Commonwealth v. Southern Ex- 
press Co., supra. 


[a] Mere statement by witness 
that the production will tend to crimi- 
nate him is not conclusive. U.S. v. 
Collins, 145 F. 709. 


43. Ballmann v. Fagin, 26 S.Ct. 212, 
200° U.S. 1865 50 Lid: 4383; U. S. vy, 
Collins, 145 F. 709. 


[a]. Where witness has testified 
orally as to certain matters, whereby 
it is shown that he is not guilty of the 
offense being investigated by the 
grand jury, his refusal to produce 
books and papers relating to the same 
matters before the grand jury on the 
ground that they would tend to in- 
criminate him is unauthorized. In re 
Peasley, 44 F. 271. 


44. Justices of the peace generally 


110 Conn. 482. 
46.. McCarthy v. Clancy, supra. 
47. McCarthy v. Clancy, supra. 
48. See supra text and note 18. 


49. McCarthy v. Clancy, 148 A. 551, 
110 Conn. 482. 


50. Cross references: 


Comment by counsel*as to conduct of 
witness in: 


Civil case see Trial § 292. 


Criminal proceeding see Criminal > 
Law § 2250. 
Contempt for refusal to testify see 
supra § 44 


Effect of refusal to answer on cross- 
examination: 


Generally see supra § 789. 
On credibility see infra § 956. 


51. Ind.—State v. Indiana Mfrs. of 
ke Products, 153 N.E. 499, 198 Ind. 


Iowa.—In re Consent to Sell Intoxi- 
cating Liquors in City of Oskaloosa, 
134 N.W. 620, 155 Iowa 149. 


Mich.—Olmsted vy. Sober, 232 N.w. 
353, 251 Mich. 688; People v. Man- 
nausau, 26 N.W. 797, 60 Mich. 15. 


Mo.—State v. Weber, 199 S.W. 147, 
272 Mo. 475. 


Pa.—Feldgus v. Friedman, 112 A. 
97, 269 Pa. 60; Phelin v. Kenderdine, 
20 Pa. 354. 


Tex.—McClure v. State, 251 S.w. 
1099; 95 TLexCr.' 53. 


Compare Fellows v. Wilson, 31 
Barb. (N.Y.) 162 (holding that where, 
in an action on a note, a defense of 
usury is Set up, and the lender of the 
money, being called as a witness, re- 
fuses to testify on the ground that his 
answer might criminate himself, but 
the witness is instructed that a mere 
agreement for a usurious premium is 
not criminal, if he still declines to an- 
swer on the same ground, it will be 
equivalent to swearing that a usurious 
premium was taken). 


[a] No inference (1) of violation 
of law can be drawn from the fact 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 910-911] 


answer as a witness his answer may be stricken out.5? 


[§ 911] 12. Waiver of Privilege®*—a. In General. 
The privilege of refusing to answer on the ground 
that the answer may tend to criminate the witness®* 
may be waived by the witness,°> whether at a trial,°® 
at. an examination before trial,5’ before a grand 
jury,®® at a coroner’s inquest,®® or in an investiga- 
There is authority 


tion of the origin of a fire.®° 


that a witness claims his privilege of 
refusing to testify on the ground his 
answer may tend to criminate him. 
State v. Indiana Mfrs. of Dairy Prod- 
ucts, 153 N.H. 499, 198 Ind. 288. (2) 
Nor, in an action for death, is defend- 
ant’s refusal to answer on the ground 
of privilege against crimination an 
admission of negligence. Olmsted v. 
Sober, 232 N.W. 353, 251 Mich. 688. 
(3) So an inference that an incor- 
porated association of manufacturers 
of dairy products has done unlawful 
acts cannot be drawn from the fact 
that certain of its officers and mem- 
bers claimed the constitutional right 
not to answer questions as to their 
past acts, in view of Const. art 1 § 14. 
State v. Indiana Mfrs. of Dairy Prod- 
ucts, supra. (4) Moreover, it cannot 
be inferred from the refusal of a wit- 
ness to answer a question whether he 
had been engaged in keeping a gam- 
bling house, for the reason that it 
might subject him to humiliation and 
contempt, that he had been so en- 
gaged. In re Consent to Sell Intoxi- 
eating Liquors in City of Oskaloosa, 
134 N.W. 620, 155 Iowa 149. (5) Nor 
can an inference of guilt be drawn 
from such refusal to answer. Mc- 
Clure v. State, 251 S.W. 1099, 95 Tex. 
Cr. 53. (6) Refusal of plaintiff to 
answer whether he had registered, as 
required by statute of persons doing 
business under an assumed or ficti- 
tious name, does not justify an in- 
ference that he had not registered. 
Feldgus v. Friedman, 112 A. 97, 269 
Pa. 60. 


52. See Pleading § 1012 text and 
note 60. 


Striking out pleadings for failure 
of party to answer in examination be- 
fore trial see Discovery § 77. 


53. Waiver: 
By voter of privilege of refusing to 


disclose ‘character of his vote see 
Elections § 340 text and note 8. 


Of: 
Constitutional rights in general see 
Constitutional Law §§ 190-203. 
Immunity see supra § 884. 


Objection to admissibility of evi- 
dence in: 


Civil action see Trial §§ 189-193. 


Criminal proceeding see Criminal 
Law §§ 2217-2220. 


Privilege: 


As to interrogatories in discovery 
proceeding see Discovery § 99. 


Of refusing to answer on ground 
of incrimination in examination 
for taking deposition see Depo- 
sitions § 212. 


54. See supra §§ 870-891. 


Soe Ue ou ve WLUTdoOCK,< 51 8. (2d) 
389 [rev on other grounds 52 S.Ct. 
63, 284 U.S. 141, 76 L.Ed. 210, 82 A.L. 
R. 1376]; State v. Luquire, 132 S.E. 
162, 191 N.C. 479; Cullen v. Com., 24 
Gratt. (65 Va.) 624; State v. Lloyd, 
139 N.W. 514, 152 Wis. 24, Ann.Cas, 


1914C 415; Reg. v. Kinglake, 11 Cox 
Cr.Cas. 499. And see cases infra 
notes 56-60. 


56. U.S.—Morgan v. Halberstadt, 


WITNESSES 


ilege.®? 


60 F. 592, 9 C.C.A. 147 [cert den 14 S. 
Ct. 1149, 154 U.S. 511, 38 L.Ed. 1078]. 
See U. S. v. Bell, 81 F. 830 (dictum). 


Cal.—Robinson v. McAbee, 222 P. 
871, 64 Cal.App. 709. 


D.C.—Fillipone v. U. S., 55 App.D.C. 
126, 2 F.(2d) 928. 


Fla.—Ex p. Senior, 19 So. 652, 37 
Fla. 1, 32 L.R.A. 133. 


Ill.—Bolen v. People, 56 N.E. 408, 
184 Ill. 3388; Eggers v. Fox, 52 N.H. 
269, 177 Ill. 185; Samuel v. People, 45 
ae 728, 164 Ill. 379 [aff 61 Ill.App. 


Iowa.—State v. Hillman, 213 N.W. 
603, 203 Iowa 1008; State v. Fay, 43 
Iowa 651. 


Ky.—Commonwealth v. Phoenix 
Hotel Co., 162 S.W. 828, 157 Ky. 180. 


Me.—State v. Wentworth, 65 Me. 
234, 20. Am.R. 688; Low v. Mitchell, 
18 Me. 372. 

Md.—Roddy v. Finnegan, 43 Md. 
90. 

Mich.—People v. Smith, 241 N.W. 
186, 257 Mich. 319; People v. Arnold, 
40 Mich. 710. 


Minn.—State v. Nichols, 
153, 29 Minn. 357. 

Miss.—Brown v. State, 66 So. 288, 
ae Miss. 46; White v. State, 52 Miss. 


13 N.W. 


N.H.—State v. Foster, 28 N.H. 348, 
55 Am.D. 191. 


N.J.—State v. Mohr, 122 A. 837, 99 
N.J.Law 124; Board of Com’rs of 


Borough of Vineland y. Maretti, 117 
A. 483, 93 N.J.Eq. 513. 
N.Y.—People v. Minsky, 124 N.E. 


126, 227 N.Y. 94; People v. Cassidy, 
107 N.E. 713, 213 N.Y. 388, Ann.Cas. 
1915C 1009; Connors v. People, 50 N.Y. 
240; Third Great Western Turnpike- 
Road Co. v. Loomis, 32 N.Y. 127, 88 
Am.D. 311 note; Cloyes v. Thayer, 3 
ah, 564; Southard v. Rexford, 6 Cow. 


N.C.—State v. Luquire, 132 S.B. 162, 
191 N.C. 479; State v. Mitchell, 25 S. 
E. 783, 1020, 119 N.C. 784. 


N.D.—State v. Kent, 67 N.W. 1052, 
5 N.D. 516, 35 L.R.A. 518. 


Ohio.—Mimms v. State, 16 Ohio St. 
221; Steuer v. McConnell, 10 Ohio S.& 
C.P. 573, 8 Ohio N.P. 205. 


Okl.—Soper v. State, 208 P. 1044, 22 
Okl.Cr. 27; McConnell v. State, 197 
P. 521, 18 Okl.Cr. 688. 


Pa.—Marks v. Marks, 43 Pa.Co. 553. 


S.D.—State v. Smith, 228 N.W. 240, 
56 S.D. 238. 


terra parte Miers, (Cr.) 64 S.W. 
(2d) 7 
“ate v. Shockley, 80 P. 865, 
29 Utah 25, 110 Am.S.R. 639. 


Vt.—State v. Wood, 134 A. 697, 99 
Vt. 490, 48 A.L.R. 985; Chamberlain 
v. Wilson, 12 Vt. 401, 36 Am.D. 356. 


Wash.—State v, Whalen, 183 P. 130, 
108 Wash. 287. 

Wis.—HEmery v. State, 78 N.W. 145, 
101 Wis. 627. 
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that there can be no waiver of the privilege unless 
the witness has been warned of his right to the priv- 
Moreover, neither the court®? nor a party®® 
is entitled to object that this privilege has been waiv- 
ed by the witness at trial, and the incriminating na- 
ture of the evidence, if it is given by the witness vol- 
untarily, is no objection to its admissibility,®* and 


57. Meyer v. Mayo, 159 N.Y.S. 405, 
173 App.Div. 199; American Blue 
Stone Co. v. Cohn Cut Stone Co., 164 
N.Y.S. 506, 98 Misc. 439. 


[a] Waiver irrevocable.—A wit- 
ness irrevocably waives any privilege 
he may have to refuse to answer on 
the ground that his answers might 
tend to incriminate him by testify- 
ing without claiming the statutory 
privilege. American Blue Stone Co. 
v. Cohn Cut Stone Co., 164 N.Y.S. 506, 
98 hive 439. 


U.S.—Brown v. Walker, 16 S. 
a "ta ib U.S. 591, 40 L.Ed. 819 [aff 


Colo.—Radinsky v. People, 180 P. 88, 
66 Colo. 179. 


Mich.—People v. Smith, 241 N.W. 
186, 257 Mich. 319; People v. Lauder, 
46 N.W. 956, 82 Mich. 109. 


Mo.—State v. Faulkner, 75 S.W. 116, 


175 Mo. 546; hates A Stout, 162 S.W. 
1064, 176 Mo. App. 12. 
Nev.—Ex p. peda 90 P. 737, 29 


Ney. 352, 13 Ann.Cas. 1173 and note. 


N.M.—Torres v. Territory, 121 P. 
27, 16 N.M. 615. 


N.Y.—People v. anprce Gravel Cor- 
poration, 195 N.Y.S. 940 


Ohio.—State v. Cox, “101 N.E. 135, 
87 Ohio St. 313. 


Okl.—Scribner v. State, 132 P. 933, 
9 OKLCr. 465, Ann.Cas.1915B 381. 


[a] Reason for rule.—(1) The 
privilege against crimination is for 
the protection of the witness, and not 
for that of other parties. Brown v. 
Walker, 16 S.Ct. 644, 161 U.S. 591, 40 
L.Ed. 819; Ex p. Hedden, 90 P. 787, 
29 Nev. 352, 138 Ann.Cas. 1173 and note. 
(2) _ Privilege as for the protection 
of the witness, and not for that of 
other parties see supra § 904. 


59. Garrett v. St. Louis Transit 
Co., 118 S.W. 68, 219 Mo. 65. 


Coroner’s inquest generally see 
Coroners §§ 13-34. 
60. Ogle v. State, 127 N.E. 547, 


193 Ind. f 87: State v. "Lloyd, 139 N.W. 
514, 152 Wis. 24, Ann.Cas. 1914C 415. 


[a] Reason for rule.—(1) The 
privilege of refusing to testify on 
the ground the answer may tend to 
criminate the witness is a personal 
privilege (Ogle v. State, 127 N.E. 547, 
193 Ind. 187), (2) and, as to the in- 
vestigation of the origin of a fire, 
in no way affects the general public 
(Ogle v. State, supra). AR Privilege 
as personal see supra § 9 


ayes easton of origin of fire see 
Fires § 32 


61. cullen v. Com., 24 Gratt. (65 
Va.) 62 


62. LEA Ep Vv. U.S.) 65 App.D.Cc. 
126, 2 F.(2da) 928; Steuer v. McCon- 
nell, 10 Ohio S.&C.P.D. 573, 8 Ohio N.P. 
205; Owen vy. State, 7 Tex. App. 329. 


63. People v. Minsky, 124 N.E. 126, 
227 N.Y. 94; Cloyes v. 'Phayer, 3 Hill 
(N.Y.) 564. 


64. Fillipone v. U. S., 55 App.D.c. 
126, 2 F.(2d)-928; Kaiser v. New Or- 
leans, 17 La.Ann. 178; Schenck vy. 
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must be considered.$® 
[§ 912] b. Mode of Waiver.** 


privilege by a witness at a trial may be express®’ by 
failure to claim the privilege promptly,®* or by testi- 
So a witness may con- 


fying without objection.®® 


WITNESSES 


[§§ 911-912 


a criminal prosecution takes the stand as a witness 


The waiver of 


tract to waive his privilege.7° When a defendant in 


Schenck, 20 N.J.Law 208; State v. 
Andrews, 73 A. 586, 82 Vt. 314, 137 
Am.S.R. 1008. 


65. In re Bendheim, 180 F. 918; 
Burk y. Putnam, 84 N.W. 1053, 113 
Iowa 232, 86 Am.S.R. 372. 


66. Petition for removal of prose- 
cution in state court against internal 
revenue officer as waiver of privi- 
lege against self-incrimination see 
Removal of Causes § 261 note 58 [a]. 


67. McConnell v. State, 197 P. 521, 
18 Okl.Cr. 688; Emery v. State, 78 N. 
W. 145, 101 Wis. 627. 


[a] Privilege not waived.—A buy- 
er of liquor, stating as a witness that 
full disclosure would not tend to 
incriminate him, did not waive the 
privilege in view of the circumstances. 
ae parte Hull, 156 A. 582, 104 Vt. 


68. State v. Weissengoff, 109 S.Ei 
707, 89 W.Va. 279. 


68. U.S.—U. S. v. Murdock, 52 S.Ct. 
68, 284 U.S. 141, 76 L.Hd. 210, 82 A.L. 
R. 1876 [rev 51 F.(2d) 389]; U. S. ex 
rel. Vajtauer v. Commissioner of Im- 
migration at Port of New York, 47 S. 
Ct 302,273 U.S. 1038, 71 L.Hd: 560 Laff 
15 F. (2d) 127]; Kolbrenner We UWS... 
11 F.(2d) 754 [cert den 46 S.Ct. 489, 

271 U.S. 677, 70. L.Ed. 1146]. 


Conn.—State v. Laudano, 51 A. 860, 
74 Conn. 638; Norfolk vy. Gaylord, 28 
Conn. 309. 


Idaho.—State v. McClurg, 
898, 50 Idaho 762. 


Ill.—People v. Nachowicz, 172 N.E. 
812, 340 Ill. 480; People v. Seymour, 
111 N.E. 1008, 272 Ill. 295 [aff 191 Tl. 
App. 381]; Eggers v. Fox, 52 N.E. 
269, 177 Ill. 185. 


Mass.—Evans v. O’Connor, 54 N.E. 
557,.174 Mass. 287,. 75. Am.S.R: 3163 
Root v. Hamilton, 105 Mass. 22; Com. 
v. Lannan, 18 Allen 563; Foster v. 
Prerce, 11 Cush, 437. See Com. vs 
Nichols, 114 Mass. 285, 19 Am.R. 346 
(dictum). 

Mich.—Johnston Harvester Co. v. 


Miller, 40 N.W. 429, 72 Mich. 265, 16 
Am.S.R. 536. 


Minn.—Berg v. Veit, 162 N.W. 522, 
136 Minn. 443; State v. Nichols, 13 N. 
W. 1538, 29 Minn. 357. 


Mo.—State v. Hall, 20 Mo.App. 397. 


Mont.—State v. Burrell, 70 P. 982, 
27 Mont. 282 [aff 24 S.Ct. 787, 194 U. 
S. 572, 48 L.Ed. 1122]. 


THe eee v. Hinton, 146 A. 508, 
84 N.H. 


<a ote v. People, 50 N.Y. 
240; Youngs v. Youngs, 5 Redf.Surr, 
505. 


300 P. 


Ohio.—Orum v. State, 175 N.E. 876, 
38 Ohio App. 171. 


Okl1,—McConnell y. State, 197 P. 521, 
18 Ok1.Cr. 688. 


W.Va.—State v. Weissengoff, 109 S. 
E. 707, 709, 89 W.Va. 279 [cit Cyc]. 


Wis.—State v. Grosnickle, 206 N.W. 
895, 189 Wis: 17; State v. Lloyd, 139 
N.W. 514, 152 Wis. 24, Ann.Cas. 1914C 
415; Emery v. State, 78 N.W. 145, 101 
Wis. 627. 


{a] Rule applied.—Voters appear- 
ing as witnesses in a suit involving 
school bonds authorized at an elec- 
tion, voluntarily admitting disqualifi- 
cations, may be required to disclose 
how they voted. Gardner v. Board of 
School Dist. No. 6, Leoni Tp. Jackson 
County, 226 N.W. 895, 248 Mich. 134. 


{[b] Defendant as witness is with- 
in the rule.) Taylor “Vo Ups. co conn. 
LS IO ChAT 197" att 28 SiChbenaod 
ths: 120, 52: L.Ed. 130]. 


{[c] Declaration by witness that he 
claimed the privilege under state law 
is not a waiver of his privilege under 
the federal constitution. U.S. v. Mur- 
dock, 51 F.(2d) 389 [rev on other 
grounds 52 S.Ct. 63, 284 U.S. 141, 76 
L.Ed. 210, 82 ALR. 1376]. 


70. McConnell vy. State, 197 P. 521, 
18 Okl.Cr. 688. 


[a] Agreement not contract to 
waive pYivilege.—(€1) Witnesses who 
agreed with the district attorney to 
testify at a murder trial to facts they 
revealed before the grand jury did not 
thereby contract to waive their privi- 
lege against self-incrimination (Hx 
parte Sales, (Cal.App.) 24 P.(2d) 916) 
(2) since any agreement by them as 
to whether or not they would testify 
is void (Ex parte Sales, supra). 


71. See statutory provisions; 
cases infra this note. 


[a] In Virginia (1) since the 
phrase “in any case of felony” in 
Code (1919) § 4778, providing that in 
any case of felony or misdemeanor 
accused may be sworn and examined 
in his own behalf, and if so sworn 
and examined, he shall be deemed to 
have waived his privilege of not giv- 
ing evidence against himself, and 
shall be subject to cross-examination 
as any other witness, means ‘on the 
trial of any case of felony” (Enoch v. 
Commonwealth, 126 S.E. 222, 141 Va. 
411), (2) defendant did not waive 
such privilege by reason of testifying 
as to the admissibility of a confes- 
sion in a hearing before the judge 
without jury (Enoch v. Common- 
wealth, supra). (3) However, where 
he testifies at a trial before a jury, 
he thereby waives his privilege. 
Enoch v. Commonwealth, supra. See 
Williams v. Commonwealth, 104 S.E. 
853, 128 Va. 608 (when defendant 
takes the stand, he takes the risk of 
incriminating himself). 


72. U.S.—Raffel v. U. S., 46°S.Ct. 
566, 27h US; 494, 70 .Wd..: 1054; 
Gravens v. U. S., 62 F.(2d) 261 [cert 
deny53 S:Ct, 59455289) U.S. “Tsar wie 
Ed. 1481]; U. S. v. Oppenheim, 228 
F. 220 [rev on other ground 241 F. 
625, 154 C.C.A. 383]; Diggs v. United 
States; 220 F. 545, 136 C.C.A. 147 [cert 
gr sub nom. Caminetti v. United 
States,’ 35 S:Ct. 939, 2388 U.S: 636,59 
L.Ed. 1500 and aff 37 S.Ct. 192, 242 U. 
S. 470, 61 L.Ed. 442, Ann.Cas.1917B 
1168]; Harrold v. Territory of Okla- 
homa, 169 F. 47, 94 C.C.A. 415. 


Ala.—Green v. State, 118 So. 506, 
218 Ala. 363 [den cert 118 So. 505, 22 
Ala.App. 591]; Carpenter v. State, 69 
So. 581, 193 Ala. 51; Kelly v. State, 
49 So. 535, 160 Ala. 48; Miller v. State, 
40 So. 842, 146 Ala. 686; Smith y. 
State, 34 So. 396, 1387 Ala. 29; Caugh- 
lan v. State, 114 So. 280, 22 "Ala. App. 


and 


in his own behalf, the rule, in some jurisdictions by 
reason of statute, 14 is that he waives his privilege of 
refusing to answer on the ground that his answer 
may tend to criminate him’? and he may be examin- 


220. 


Cal.—People v. La Vers, 20 P.(2da) 
967, 180 Cal.App. 708. 


Colo.—Bradford v. People, 
1013, 22 Colo. 157. 


D.C.—_Howard v. 
179, 26 F.2d) 551; 
App.D.C. 384. 


Hawaii.—Territory v. Wong Pui, 29 
Hawaii 441. 


Ind.—Overman ¥. State, 143 N.E. 
604, 194-Ind. 483;. Thomas v. State, 
2 N.E. 808, 103 Ind. 419. 


Iowa.—State v. Heath, 209 N.W. 
279, 202 Iowa 153. 


Ky.—Morris vy. Commonwealth, 22 
S.W.(2d) 295,231: Ky. 8385 Pitts vv. 
Commonwealth, 13 S.W.(2d) 10538, 227 
Ky. 792; Albritten v. Commonwealth, 
11 S.W.(2d) 959; 226 Ky. 802. 


Me.—State v. Wentworth, 65 Me. 
234, 20 Am.R. 688. 


Md.—Guy v. State, 44 A. 997, 90 Md. 
29; Roddy v. Finnegan, 43 Md. 490. 


Mass.—Com. v. Smith, 40 N.E. 189, 
163 Mass. 411; Com. v. Tolliver, 119 
Mass. 312; Com. v. Nichols, 114 Mass. 
285, 19 Am.R. 346;. Com. v. Morgan, 
107-- Mass, -T99) Com. vv." Multen, “97 
Maes. 545; Com. v. Lannan, 13 Allen 
563. 


Mich.—People v. Murel, 196 N.W. 
376, 225 Mich. 499; People v. Du- 
pounce, 94 N.W. 388,133 Mich. 1, 103 
Am.S.R. 435, 2 Ann.Cas. 246 and note. 


Minn.—State v. Wood, 211 N.W. 305, 
306, 169 Minn. 349 [cit Cyc]. 


Mont.—State v. Smith, 188 P. 644, 
57 Mont. 349. 


Nev.—State v. Urie, 129 P. 305, 35 
Nev. 268. 


N.H.—State v. Hale, 160 A. 95, 85 
N.H. 403; State v. Fogg, 119 A. 799, 
80 N.H. 533; State v. Sterrin, 98 <A. 
482, 78 N.H. 220; State v. Ober, 52 
N.H. 459, 13 Am.R. 88. 


N.Y.—People v. Johnston, 127 N.E. 
186, 228 N.Y. 332 [rearg den 129 N.E. 
918, 229 N.Y. 571]; People v. Rosen- 
heimer, 102 N.E. 580, 209 N.Y. 115, 46 
L.R.A.N.S. 977, Ann.Cas.1915A 161; 
People v. Tice, 30 N.E. 494, 131 N.Y. 
651, 15 L.R.A. 669, 4 Silv.A. 99, 10 N. 
Y.Cr. 170; Connors v. People, 50 N.Y. 
240, 1 Cow.Cr. 492; People v. Albany 
County Ct: of Sess., 31 N.Y.S. 378, 82 
Hun 242 [rev on other grounds 41 N 
BE: 700}. 147% NYY) 290) fh Ni YeCr R. 
460]; McGarry v. People, 2 Lans. 227 
[rev on other grounds 45 N.Y. 153, 1 
Cow.Cr. 338]. 


N.C.—State v. Griffin, 160 S.E. 826, 
201 N.C. 541; State v. O’Neal, 120 S.B. 
817, 187 N.C. 22; State v. Spencer, 
117 S.E. 808, 185 N.C. 765; State v. 
Simonds, 69 S.E. 790, 154 N.C. 197; 
State v. Allen, 11 S.E. 1016, 107 N.C 
805; State v. Thomas, 4 S.E. 518, 98 
N.C. 599,.2) Am.S-R.. 351. 


Okl.—Berry vy. State, 279 P. 982, 44 
Okl.Cr. 150; Graham. v. State, 230 P. 
763, 28 Okl.Cr. 266; Soper v. State, 
208 P. 1044, 22 Okl.Cr. 27; Smith vy. 
State, 171 P. 341, 14 Okl. Cr! 348; Bux- 
ton v. State, 143 P. 58, 11 Okl.Cr. 85. 


Or.—State v. Stilwell, 221 P. 174, 
109 Or. 643; State v. Deal, 98 P. 165, 


43) 4B: 


WAS; 
Ellis v. D. 


58 App.D.C. 
Carag 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ss 
§ 912] 


Pe avai Tt LA og, at al am 
oe ee ¥ : 


ed fully as to matters material to the case.7® This 
rule is ‘also true in civil cases as to matters concern- 
ing which the party has testified in chief.74 So, 
where a defendant alien in a deportation proceeding 
testifies in. his own behalf, he thereby waives his 
privilege of refusing to answer questions calling for 
incriminating answers if germane to the inquiry.’® 
However, a witness who testifies to incriminating 
matters on one trial or hearing does not thereby 
waive the right to refuse to answer as to such mat- 
ters on a subsequent trial or hearing;7® and, simi- 
larly, where a defendant in a criminal prosecution is 
tried on two indictments and testifies as to a fact 
involved in one only, such act of testifying does not 
constitute a waiver of privilege as to matters in- 
volved in the charge in the other indictment,’’ par- 
ticularly when the indictments have not been con- 
solidated under order of court but are tried as inde- 
pendent and distinct matters before the same jury."® 
Nor does the fact that a witness signed an affidavit 
indorsed on the information presented by the state’s 
attorney, stating that the charges therein made were 
true, deprive him of the right to refuse to answer a 
question on the ground that it would criminate 
him.7® Neither does a witness who gives without ob- 
jection testimony tending to show his guilt of one 
erime waive his privilege of refusing to answer as to 
matters tending to show his guilt of another crime.®° 


52 Or. 568. 


Pa.—Commonwealth v. Swartz, 40 
Pa.Super. 370, 877 [quot Com. v. 
ae 41 Wkly.N.C. 246, 6 Pa.Super. 

1. 


152 Wis. 24, 


[a] 


_ WITNESSES 


Wis.—State v. Lloyd, 139 N.W. 514, 
Ann.Cas.1914C 
SS at v. State, 78 N.W. 145, 101 Wis. 


Reason for rule.—Were the 
rule otherwise, the witness would sub- 


[70 C.J.] 757 


However, under the rule that a deposition taken at a 
former trial is admissible in a subsequent trial be- 
tween the same parties on the same cause of action,** 
where such deposition is introduced, the witness 
thereby waives the privilege as to self-inerimina- 
tion.82. So, where a defendant has testified in his 
own behalf, has been cross-examined, and has left 
the stand, if he is recalled by the adversary he is en- 
titled to claim his privilege.** One who, under a sub- 
pena duces tecum, voluntarily surrenders an inerim- 
inating paper which is put in evidence waives his 
privilege.’ Likewise, where a defendant takes the 
stand in his own behalf and testifies fully without 
objection, he cannot claim his privilege of refusing 
to answer on the ground that his answer may subject 
him to a penalty or forfeiture.*> It has been said 
that a witness who has testified without objection at 
one hearing thereby waives his right to refuse to an- 
swer as to the same matters at a subsequent trial or 
hearing on the ground that his answers may expose 
him to public disgrace and ignominy.®® 


Examination before trial.87 The privilege of re- 
fusing to answer questions on the ground the an- 
swers may tend to criminate®’ is waived unless claim- 
ed by a witness in an examination before trial.°® 


A witness before a grand jury may waive his priv- 
ilege of refusing to testify on the ground that his 


Evans v. O’Connor, 54 N.H.’ 557, 174 
Mass. 287, 75 Am.S.R. 316: 


80. Saylor v. Com., 30 S.W. 390, 97 
Ky. 184; State v. Allemand, 96 So. 
552, 153 La. 741; Low v. Mitchell, 18 
Me. 372; People v. Loomis, 78 N.Y.S. 


415; 


S.cC.—State v. Heavener, 143 S.E. 
674, 146 S.C. 188; State v. Carson, 126 
Som: 755, 131.S:C. 331. 


S.D.—State v. Vroman, 188 N.W. 
746, 45 S.D. 465. 

Tex.—Long v. State, 48 S.W.(2d) 
632, 120 Tex.Cr. 373; Collins v. State, 
84 S.W. 585, 47 Tex.Cr. 497; Pyland v. 
State, 26 S.W. 621, 33 Tex.Cr. 382; 
Mendez v. State, 16 S.W. 766, 29 Tex. 
App. 608. 

Wash.—State v. Brownlow, 
1099, 89 Wash. 582. 

73. Cross-examination see supra § 
887. 

74. Chicago City R. Co. v. Canevin, 
72 Ill.App. 81. 

Cross-examination see supra § 887. 

75. U.S. v. Brooks, 284 F. 908. 

Deportation proceedings generally 
see Aliens §§ 100-116. 

76. Cal.—Overend v. San Francisco 
Super. Ct., 63 P. 372, 131 Cal. 280; Ex 
p. Sales, (App.) 24 P.(2d) 916. 

Ga.—Georgia R., ete, Co. 
brend, 27 S.E. 794, 99 Ga. 421. 

Tll.— Samuel v. People, 45 N.E. 728, 
164 Ill. 379 [aff 61 Ill.App. 186]. 

Iowa.—State v. Van Winkle, 45 N. 
W. 388, 80 Iowa 15. 

Ky.—Commonwealth v. Phcenix Ho- 
tel Co:, 162: S.W. 823, 157 Ky. 180. 

Mich.—In re Mark, 110 N.W. 61, 146 
Mich. 714. 

N.J.—State v. Zdanowiez, 55 A. 743, 
69 N.J.Law 619. 

N.Y.—People v. Cassidy, 107 N.E. 
7138, 213 N.Y. 388, Ann.Cas.1916C 1009; 


Boston Mar. Ins. Co. v. Slocovitch, 55 
N.Y.Super. 452, 14 N.Y.St. 718. 


Va.—Temple vy. Com., 75 Va. 892; 
Cullen v. Com., 24 Gratt. (65 Va.) 624.' 
7 


154 P. 


v. Ly- 


« 


ject himself to a new cross-examina- 
tion and be required under new and 
changed conditions to give testimony 
that may not have been anticipated 
or intended in subjecting himself to 
examination in a prior and different 
proceeding. People v. Cassidy, 107 N. 
E. 713, 213 N.Y. 388, 82 N.Y.Cr. 442, 
Ann.Cas.1916C 1009. 


[b] Rule applied.—(1) Even though 
defendant testified at an ex parte pre- 
liminary examination, he did not 
thereby waive his constitutional 
privilege. In re Mark, 110 N.W. 61, 
146 Mich. 714. (2) That witness tes- 
tified in a coroner’s inquest is not a 
waiver of the right to the privilege at 
the trial. Cullen v. Com,, 24 Gratt. 
(65 Va.) 624. (8) That witnesses tes- 
tified before grand jury was not waiv- 
er of their right to claim privilege 
against self-incrimination at murder 
trial. Ex parte Sales, (Cal.App.) 24 
P.(2d) 916; State v. Van Winkle, 45 
N.W. 388, 80 Iowa 15; Temple v. Com., 
75 Va. 892. (4) One voluntarily testi- 
fying at a hearing of charges in con- 
nection with a nomination at a judi- 
cial convention did not waive his 
right to decline to testify on a subse- 
quent trial of one indicted for an of- 
fense in connection with the nomina- 
tion. People v. Cassidy, 107 N.E. 713, 
213 N.Y. 388, Ann.Cas.1916C 1009. 
(5) Likewise, the fact that the wit- 
ness has made incriminating state- 
ments at a previous trial is not a 
waiver of the privilege. Overend v. 
San Francisco Super. Ct., 63 P. 372, 
131 Cal. 280; Emery v. State, 78 N. 
W. 145, 101 Wis. 627. 


77. Myrick v. United States, 219 F. 
Ly 13426.C.A5 619. 


78. 


79. Samuel v. People, 45 N.E. 728, 
164 Ill. 379 [overr as to this point but 
aff on other grounds 61 Ill.App. 186]. 


Myrick v. United States, supra. | 


578; 76. App. Div. 243; 22 IN ¥.6r. 231 
[rev on other grounds 70 N.E. 919, 178 
INYo 4005218 CN YCriscc sl Oontrad 
Pee v. Simonds, 69 S.E. 790, 154 N.C. 


81. Unruh v. Nelson, 297 P. 888, 
212 Cal. 130. 


Admissibility of deposition in sub- 
sequent action between same parties 
see Depositions § 378. 


82. Unruh vy. Nelson, 297 P. 888, 
212 Cal, 130. 
83. Cullinan v. Quinn, 88 N.Y.S. 


963, 95 App.Div. 492. 


84. In re Consolidated Rendering 
Co., 66 A. 790, 80 Vt. 55, 11 Ann.Cas. 
1069 [aff 28 S.Ct. 178, 207 U.S. 541, 52 
L.Ed. 327, 12 Ann.Cas. 658]. 


[a] Defendants, by signing waiver 
of immunity at time of appearance 
before grand jury and requesting to 
be heard by the grand jury, did not 
consent to the use of books and pa- 
pers by the grand jury taken illegally. 
from the possession of defendants. 
People v. Both, 193 N.Y.S.: 591, 118 
Misc. 414, 39 N.Y.Cr. 466. 


85. Capawana v. U. S., 294 F. 153. 


86. State v. Knight, 216 N.W. 104, 
204 Iowa 819. 


[a] Rule applied.—Patients’ testi- 
mony before the grand jury relative 
to a physician’s unprofessional con- 
duct was a waiver of their privilege 
not to testify in a subsequent trial on 
the ground of exposing the witnesses 
to public disgrace and ignominy. 
State v. Knight, 216 N.W. 104, 209 
Iowa, 819. 


Rais Generally see Discovery §§ 49— 


88. See supra §§ 870-891. 


89. Meyer v. Mayo, 159 N.Y.S. 405, 
173 App.Div. 199. 
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answer may tend to criminate him either expressly®°® 
or by failing to comply with the court’s order to des- 
ignate the objectionable portion of the questions,°? 
or by not claiming the privilege.®? 
son who has been subjected to a subpoena duces te- 
cum to produce the documents before a grand jury 
waives his privilege of refusing to produce the doc- 
uments indicated on the ground such production may 
tend to eriminate him by voluntarily producing 


them.®$ 
Coroner’s inquest.°* 


answer may criminate him.®® 


90. Radinsky v. People, 180 P. 88, 
66 Colo. 179; Ex parte Copeland, 240 
S.W. 314, 91 Tex.Cr. 549. 


Proceedings by grand jury general- 
ly see Grand Juries §§ 94-123 


91. Radinsky v. People, 180 P. 88, 
66 Colo. 179. 


92. Mich.—People v. Smith, 241 N 
Wi 186,257" Mich 319") People v. 
Lauder, 46 N.W. 956, 82 Mich. 109. 


_ Mo.—State v. Faulkner, 75 S.W. 116, 
175 Mo. 546; State v. Stout, 162 S.W. 
1064, 176 Mo.App. 12. 


Neb.—O’Bryan v. State, 197 N.W. 
609, 111 Neb. 733. 


N.Y.—People v. Buffalo Gravel Cor- 
poration, 195 N.Y.S. 940. 


N.C.—State v. Luquire, 132 S.B. 162, 
1OIIN. C8 47:9% 


Ohio.—Burke v. State, 135 N.E. 644, 
104 Ohio St. 220; Lindsey v. State, 69 
N.E. 126, 69 Ohio St. 215. 


Okl.—Scribner v. State, 132 P. 933, 
9 Okl.Cr. 465, Ann.Cas.1915B 381. 


[a] Well considered case.—Lind- 
sey v. State, 69 N.E. 126, 69 Ohio St. 
215; Burke v. State, 135 N.E. 644, 647, 
104 Ohio St. 220 (so saying). 


93. People v. Sebring, 35 N.Y.S. 
237, 14 Mises 31,79 N.Y.Cr. 545: 


[a] Voluntary surrender of docu- 
ment out of court constitutes a waiver 
of the privilege. People v. Sebring, 
ae See PRE NIGER MS LS aN Naor 


94. Generally see Coroners §§ 13- 
34. 


95. State v. Meyer, 164 N.W. 794, 
181 Iowa 440; Felder v. State, 67 So. 
56, 108 Miss. 580. 


96. Waiver of heivilece of refusing 
to answer on the ground of crimina- 
tion see supra § 9 


97. U.S.—Brown v. Walker, 16 S. 
Ct. 644, 161 U.S. 591, 40 L.Ed. 819 [aff 
70 F. 46]. 

Ala.—Lockett v. State, 63 Ala. 5. 


Cal.—People v. Freshour, 55 Cal. 
375, 1 Ky.L. 224; Clark v. Reese, 35 
Cal. 89. 


Fla.—Ex p. Senior, 19 So. 652, 37 
Fla. 1, 32 L.R.A. 133. 


Ill.—Samuel v. People, 45 N.E. 728, 
164 Ill. 379 [aff 61 Ill.App. 186]. 


Iowa.—State v. Fay, 43 Iowa 651. 
Me.—Low v. Mitchell, 18 Me. 372. 


Mass.—Com. v. Pratt, 126 Mass. 462; 
Com. v. Lannan, 13 Allen 363; Com. 
v. Price, 10 Gray 472, 71 Am.D. 668; 
Foster v. Pierce, 11 Cush. 437; Brown 
v. Brown, 5 Mass. 320. See Com. v. 
Nichols, 114 Mass. 285 (dictum). 


A person who voluntarily 
testifies at a coroner’s inquest thereby waives the 
privilege of refusing to testify on the ground that the 


WITNESSES 


So also, a per- 


tify.29 


Minn.—State v. White, 217 N.W. 


343, 173 Minn. 391. 


Nev.—Ex p. Hedden, 90 P. 737, 29 
Nev. 352, 18 Ann.Cas. 1173. 


N.H.—Coburn v. Odell, 30 N.H. 540; 
Beare v. Foster, 23 N.H. 348, 55 Am.D. 
aya 


N.Y.—Youngs v. Youngs, 5 Redf. 
Surr,. 505. 


[a] Reasons for ruie—(1) By 
voluntarily answering in part as to 
the transaction, he is deemed to have 
waived that privilege of refusing to 
answer which he might have enjoyed 
at the outset, had he chosen to solicit 
it. Youngs v. Youngs, 5 Redf.Surr. 
(N.Y.) 505. (2) Voluntary testimony 
as waiver of privilege see supra § 912. 
(3) If a witness is allowed to state 
such facts only as he pleases to state, 
and to withhold other facts, injustice 
might be done to the other party, 
either by the keeping back of testi- 
mony beneficial to him, or which 
would so discredit the witness as to 
induce the jury wholly to disregard 
his previous testimony. Com. v. Price, 
10 Gray 472, 71 Am.D. 668. 


[b] Rule applied.—(1) In an ac- 
tion to contest the election of a school 
officer, a witness who has not claimed 
his privilege of refusing to answer 
on the ground the answer may tend to 
criminate him when asked if he voted 
at such election cannot refuse to an- 
swer a subsequent question as for 
whom he voted, on the claim of such 
privilege. Buckingham v. Angell, 87 
N.E. 285, 238 Ill. 564. (2) Where de- 
fendant, in a breach of promise Suit, 
declines to answer a question on the 
ground “I refuse to answer; when a 
man takes personal liberties with a 
woman, he should not come on the 
stand and swear to it,” he cannot re- 
fuse to answer a further question 
whether he had taken improper liber- 
ties with plaintiff. Clark v. Reese, 
35 Cal. 89. (3) Where counsel for 
libelant in divorce suit proposed to 
call the paramour as witness to prove 
the crime, he should be asked not only 
whether respondent committed adul- 
tery but with whom it was committed. 
Brown v. Brown, 5 Mass. 320. 


[ec] Accomplice, testifying for the 
prosecution, is within the text rule. 
Lockett v. State, 63 Ala. 5; Com. v. 
Price, 10 Gray (Mass.) 472, 71 Am.D. 
668; Alderman y. People, 4 Gibbs 
(Mich.) 414. 


.[d] Defendant, when a witness, is 
within the text rule. Clark v. Reese, 
85 Cal. 89; Pitcher v. People, 16 Mich. 
142; Alderman v. People, 4 Mich. 414, 
69 Am.D. 321; Jones v. State, 3 So. 
379, 65 Miss. 179; Este v. Wilshire, 10 
N.E. 677, 44 Ohio St. 636; Bast v. 
Chapman, 27 S&P. 50; £2 E.C.1. 738, 
172 Reprint 259, M.&M. 46, 22 E.C.L. 
468, 172 Reprint 1076; Dixon v. Vale, 
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[§ 913] ¢, Obligation To Make Full Disclosure. 
If a witness at a trial elects to waive his privilege 
of refusing to answer on the ground that his answer 
may incriminate him®*® and discloses matters which 
he might refuse to disclose under such privilege, he is 
not permitted to stop, but-must go on and make a full 
disclosure,®? unless the partial disclosure was made 
under an innocent mistake,®*® or does not clearly re- 
late to the transaction as to which he refuses to tes- 
So a witness who testifies as to a certain 
matter on direct examination cannot set up such priv- 
ilege to escape cross-examination with respect there- 
to,! even though he is the person on trial on a charge 


* 

1 C.&P. 278, 12 E.C.L. 167, 171 Reprint 
1195; Austin v“Prince, 1 Sim, 348, 
Eng.Ch. 348, 57 Reprint 607. See Peo- 
ple v. Loomis, 78 N.Y.S. 578, 76 App. 
Div. 248, 17 N.Y.Cr. 131 [rev on other 
grounds 70 N.E. 919, 178 N.Y. 400, 18 
N.Y.Cr. 323] (rule recognized but in- 
applicable). 


{e] Source of knowledge.—If a 
witness voluntarily states a fact he is 
bound to state how he knows it, al- 
though in so doing he may expose 
himself to a criminal charge. State 
v. K., 4 N.H. 562. 


[f] Im Missouri, under Const. Bill 
of Rights art 2 § 23, a witness before 
a grand jury as to divulging of the 
finding of an indictment, before de- 
fendants were arrested, not having 
claimed his constitutional exemption 
against self-incrimination as to ques- 
tions, where he got information, was 
not entitled to such exemption as to 
questions whether he was informed of 
proceedings by member of grand jury, 
etc. Ex parte Holliway, 199 S.W. 412, 
272 Mo. 108. 


98. Exp. Senior, 19 So. 652, 37 Fla. 
Loe aR A. los. 


99. Ex p. Senior, supra. 
1. Ala.—Lockett v. State, 63 Ala. 5. 


ale eoonle v. Freshour, 55 Cal. 
375, 1 Ky.L. 224. 


Colo.—Bauer v. People, 185 P. 272, 
67 Colo. 84. 


Re Nompols v. Gaylord, 28 Conn. 


Fla.—Ex p. Senior, 19 So. 652, 37 
Pla. T3 2a. ReAS ss: 


Ill.— People v. Nachowicz, 172 N.E. 
812, 340 Ill. 480. 


Mass.—Evans v. O’Connor, 54 N.E. 
557, 174 Mass. 287, 75 Am.S.R. 316; 
Com. v. Pratt, 126 Mass. 462; Foster 
v. Pierce, 11 Cush. 437, 59 Am.D. 152. 
See Com. v. Nichols, 114 Mass. 285 
(dictum). 


Minn.—State v. Nichols, 
153, 29 Minn. 357. 


Mo.—State v. Hall, 20 Mo.App. 397. 
N.H.—State v. K., 4 N.H. 562. 


N.Y.—People v. Cassidy, 107 N.H. 
718, 2138 N.Y. 388, Ann.Cas.1916C 1009; 
People v. Lohman, 2 Barb. 216 [aft 
1 N.Y. 399, 49 Am.D. 340, 4 How.Pr. 
Apba’ People v. Carroll, 3 Park.Cr. 


13 N.W. 


Fe —Bryan % State, 144 PB. 392, 11 
Qk1.Cr. 180. 


Vt. MS A Mai v. Willson, 12 Vt. 
491, 36 Am.D. 356. 


Wash.—State v. Morgan, 275 P. 717%, 
151 Wash. 306; State v. Whalen, 183 
P. 130, 108 Wash. 287. 


[a] Reasons for rule.—“‘Otherwise 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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of crime;? but the waiver does not extend beyond 
matters which are legitimate on cross-examination.? 
Likewise, a witness who testifies to a certain matter 
on direct examination cannot set up his privilege of 
refusing to answer on the ground that his answer may 
disgrace or degrade him to escape cross-examination 
with respect thereto.* In a preliminary investigation 
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by a justice of the peace to determine whether an of- 
fense has been committed,® a witness must exercise 
his privilege of refusing to answer on the ground that 
the answer may tend to eriminate him® in full, and 
cannot answer a part and refuse to answer other 
questions legitimate to a cross-examination.* 


V. CREDIBILITY AND IMPEACHMENT® 


[§ 914] A. General Considerations*—1. Effect 
and Weight of Testimony in General. Courts and ju- 
ries are not bound by mere swearing, no matter how 
positive, unless it be credible.® It has been said that 
the credibility of testimony must be decided before 
weighing it.1° Moreover, there is no such thing as a 
legal equality of credibility between witnesses;11 the 


a witness would have it in his power 
to make a partial statement of a mat- 
ter, to the detriment of one party, 
without any adequate means of re- 
lief.’ Ex p. Senior, 19 So. 652, 656, 
Simian ie o2 f.R.AL 13357 (2). "When 
the privilege is once waived in a trial 
it is completely waived for that trial. 
People v. Nachowicz, 172 N.E. 812, 
340 Ill. 480. (8) To permit a waiver 
of the privilege on direct examination, 
and a claim of privilege on cross-ex- 
amination, might permit the most in- 
nocent man to be convicted upon the 
most unreliable testimony and save 
that testimony from the acid test of 
eross-examination which, if applied, 
would utterly annihilate it. Bauer v. 
People, 185 P. 272, 67 Colo. 84. 


[b] Accomplice is within the text 


rule. Pitcher vy. People, 16 Mich. 
142. 
[ec] Rule does not apply to a case 


where some admission made long 
prior to the trial is sought to be 
brought forward and joined to the an- 
swers given on the trial. Samuel v. 
People, 45 N.E. 728, 164 Ill. 379 [aff 
61 Ill.App. 186]. 

Privilege of witness on cYross-ex- 
amination generally see supra § 887. 


2. U.S.—Brown v. Walker, 16 S.Ct. 
644, 161 U.S. 591, 40 L.Ed. 819 [aff 70 
F. 46]; Harrold v. Oklahoma, 169 
F. 47, 94 C.C.A. 415, 17 Ann.Cas. 868 
{rev 89 P. 202, 18 Okl. 395, 10 L.R.A. 
N.S. 604, 11 Ann.Cas. 818]. 


Ala.—Pate v. State, 43 So. 348, 150 
Ala. 10; Miller v. State, 40 So. 342, 
146 Ala. 686. 


Conn.—Norfolk v. Gaylord, 28 Conn. 
309. 


Ga.—Georgia R., etc., Co. v. Ly- 
brend, 27 S.E. 794, 99 Ga. 421. 


Idaho.—State v. Larkins, 47 P. 945, 
5 Idaho 200. 

Ill.— Spies v. People, 12 N.E. 865, 
17 N.E. 898, 122 Ill. 1, 3 Am.S.R. 320 
ferror dism 8 S.Ct. 22, 123 U.S. 131, 
31 L.Ed. 80]. 

Me.—State v. Witham, 72 Me. 531; 
State v. Wentworth, 65 Me. 234, 20 
Am.R. 688. 


Md.—Guy v. State, 44 A. 997, 90 Md. 
29; Roddy v. Finnegan, 43 Md. 490. 


Mass.—Com. v. Smith, 40 N.H. 189, 
163 Mass. 411; Com. v. Nichols, 114 
Mass. 285; Com. v. Morgan, 107 Mass. 
199. 

Neb.—Poston v. State, 119 N.W. 520, 
83 Neb. 240; Razee v. State, 103 N.W. 
438, 73 Neb. 732. 


Nev.—State v. Urie. 129 P. 305, 35 


Nev. 268. 


N.H.—State v. Ober, 52 N.H. 459, 
13 Am.R. 88. 


N.J.—State v. Zdanowicz, 55 A. 7438, 
69 N.J.Law 619. 


N.Y.—People v. Tice, 30 N.E. 494, 
131 N.Y. 651, 15 L.R.A. 669, 4 Silv.A. 
99,10 N.Y.Cr. 170; Connors v. People, 
50 N.Y. 240, 1 Cow.Cr. 492; People v. 
Cosmides, 117 N.Y.S. 718, 133 App. 
Div: 1038, 28 N.Y.Cr. 556 [aff 92 N.E. 
T0955 198 Neve 5661s. 


N.D.—State v. Kend, 67 N.W. 1052, 
5 UN; D: 516; So TasRSA, 51/8: 


Pa.—Com. v, Swartz, 40 Pa.Super. 
370, 377 [quot Com. v. House, 6 Pa. 
Super. 92]. 

Wash.—State v. Duncan, 35 P. 117, 
7 Wash. 336, 38 Am.S.R. 888 [overr on 
other ground State v. Gifford, 53 P. 
709, 19 Wash. 464]. 


Wis.—Frank v. State, 68 N.W. 657, 
94 Wis. 211. 


Cross-examination of accused gen- 
erally see supra § 887. 


3. U.S.—Harrold v. Oklahoma, 169 
F. 47, 94 C.C.A. 415, 17 Ann.Cas. 868 
[rev 89 P. 202, 18 Okl. 395, 10 L.R.A. 
N.S. 604, 11 Ann.Cas. 818]. : 


Ala.—Lockett v. State, 63 Ala. 5. 


D.C.—Graul v. United States, 
App.D.C. 543. 
Neb.—Razee v. State, 103 N.W. 4388, 
Neb. 732. 
Utah.—State v. Vance, 110 P. 434, 
38 Utah 1. 
Limitation of cross-examination to 
scope of direct see supra §§ 818-827. 
4. People v. Freshour, 55 Cal. 375. 
5. Justices of the peace generally 
ae Justices of the Peace 85 C.J. p 


6. Ex p. Adams, 174 S.W. 1044, 76 
Tex.Cr. 277. 
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7. Ex p. Adams, 174 S.W. 1044, 
%GNMex- Cre? 7:7. 

[a] Well considered case.—Ex p. 
Park, 40 S.W.. 300, 37 Tex.Cr. 590, 
66 Am.S.R. 835. See Ex p. Adams, 
174 S.W. 1044, 1045, 76 Tex.Cr. 277 
(so saying). 

8. Cross references: 


Contradiction for purpose of affecting 
credibility see infra § 1340. 


“Credible witness” see Credible 15 C. 
J. p 1347 text and notes 30-55. 


“Credibility” generally see Credibil- 
tyes .C.5.0p, 1346. 


*By WM. HOWARD BUCHANAN (8§ 914-980). 


testimony of each witness is to be considered for 
what it seems to the triers to be worth,!? although 
full faith is generally given a witness’ statements un- 
less his testimony has been discredited.1* 
mining the credibility of a witness his ability and 
willingness to speak the truth should be considered,?* 
and the triers of fact, may reject as false testimony 


In deter- 


Credibility of: 


Confessions see Criminal Law §8 
1518. 


Testimony of accomplices see Crimi- 
nal Law §§ 1420-1461. 


Witness as: 
Affecting motion for: 


Directed verdict see Trial § 436. 
Nonsuit see Trial § 399. 


Question for jury see Criminal 
Bee §§ 2291-2293; Trial §§ 340- 


Effect of corroboration on credibility 
of witnesses see infra § 1372. 


Instructions as to credibility of wit- 
nesses see Criminal Law §8§ 2336— 
2342 (as invading province of jury), 
2438-2447 (necessity and sufficien- 
cy); Trial §§ 471-478 (propriety), 
549-553 (necessity), 628-630 (requi- 
sites and sufficiency), 676 (applica- 
tion of personal knowledge or ex- 
perience of jurors), 705 (request 
covered by instruction given). 


Limiting effect of impeaching evi- 
dence see Criminal Law § 2156; 
Trial § 161. 


Offer of proof of impeaching evidence 
see Trial § 154. 


Review of findings as to credibility 
of witnesses in: 


Civil cases see Appeal and Error § 
2833. ; 
ee case see Criminal Law § 


9. Market St. Ry. Co. v. George, 3 
P.(2d) 41, 116 Cal.App. 572. 


10. Weliska’s Case, 131 A. 860, 125 
Me. 147. 


11. Brethauer v. Schorer, 70 A. 592, 
81 Conn. 143; State v. Beal, 154 S.E. 
604, 199 N.C. 278. 


12. Brethauer v. Schorer, 70 A. 592, 
81 Conn. 143. 


13. Hill v. State, 17 S.W.(2d) 913, 
159 Tenn. 297. 


Presumption as to credibility see in- 
fra § 915. 


14. Del.—Wollaston v. Stiltz, 114 
A. 198, 31 Del. 273; Plummer v. Col- 
lins, 77 A. 750, 24 Del. 281; Simeone y. 
Lindsay, 65 A. 778, 22 Del. 224;’ Green 
Me oy Taig of Newark, 62 A. 792, 21 

el. 3 


N.C.—State v. Beal, 154 S.E. 604, 19 
N.C. 278. r 


Philippine.—U. S. vy. lLasada, 
Philippine 90. 


Tenn.—Frank v. Wright, 205 S.W. 
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offered to establish any certain fact.15 However, 
courts are slow to impute perjury to an apparently 
eredible witness;1® they prefer to accept his testi- 
mony as true, rather than the testimony of oppos- 
ing witnesses, who may have erred in their recollec- 
tions,” and, to justify a settled belief that the state- 
ments of the witness are willfully fabricated, the 
court should not rest its judgment on possibilities ;1 
it should have strong circumstanees and tangible 
facts plainly pointing to such a conelusion.t® A for- 
tiori, where nothing in the case indicates that the 
testimony is false, it should be accepted as true ?° 
When a party takes the stand he is subject to the 
same tests as to matters affecting credibility as any 
other witness.21 A provision of a civil code specify- 
ing the facts and circumstances that may be consid- 
ered in determining the credibility of witnesses has 
been held applicable to civil cases only and not to 
criminal cases.?? 


Disbelief of testimony as proof of contrary facts. 
Disbelief of the testimony of a witness is not affirm- 
ative proof of facts of an opposite nature or tenden- 
ey.23 But the triers of fact may be justified in doing 
more than merely disregarding false testimony; and: 


434, 140 Tenn. 535. 


Ont.—Baldwin v. 


Hesler, 38 Ont.L. 
i023 de Ontiwan. 15i. 


Evidence § 49. 
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tion, fabrication, or nonproduction of 
evidence see Criminal Law § 1025; 


State v. Beal, 154 S.B. 604, 199 
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may infer that the truth would be unfavorable to the 
witness. ?# 


Credibility as distinguished from competency. 
credibility are two different 
things.2® A person may be a competent witness and 
yet not a credible one.?® The law declares his com- 
petency but it cannot make him credible.?* 


[§ 915] 2. Presumption as to Credibility. A wit- 
ness is presumed to speak the truth,?® and this is so 
by express provision of statute in some jurisdic- 
tions.2° An attorney at law and notary in good 
standing is no exception to this rule.2® Such pre- 
sumption is, of course, subject to be overcome by any 
matters tending to indicate that, the witness, is not 
worthy of credit, and ceases where it appears that 
the witness has testified falsely as toa material mat- 
ters2 


[§ 916] 3. Matters Bearing on Credibility**—a. 
In General. As a general rule it may be said that 
anything having a legitimate tendency to throw hght 
upon the accuracy, truthfulness, and sincerity of a 
witness*+ including the surrounding facts and cir- 


Matters bearing on credibility in 
general see infra §§ 916-980. 

32. Campbell y. State, 3 Kan. 488; 
State v. Pugh, Jil. S.E: 349,183 N.C. 
800 [quot Cye]: Stoffer vy. State, 15 
Ohio St. 47, 86 Am.D. 470. 


Effect of false and inaccurate tes- 


: 25, 
15. People v. White, 95 N.E. 1036, ; 
251 Ill. 67; Lazarus v. Friedrichs, 51 N.C, 278 
So. 668, 125 La. 619; Beverage’s Case, 26. State v. Beal, supra. 
138 A. 628, 126 Me. 601. 27. 


16. Miller v. Hartford Live Stock 
Ins. Co., 116 So. 182, 165 La. 777. 


17. Miller v. Hartford Live Stock 


State v. Beal, supra. 


28. Ariz.—Cutler v. State, 138 P. | 973. 
1048, 15 Ariz. 343. 


Cal.—Phillips v. Hobbs-Parson Co., 


timony generally see infra §§ 967— 


33. Cross-examination as to spe- 
cific matters see infra §§ 1013-1029, 


Ins. Co., supra. 


18. Southworth v. Adams, 
Cas.No. 13,194, 11 Biss. 256. 


19. Southworth vy. Adams, supra. 


20. Berus v. New York City R. Co., 
101 N.Y.S. 748, 52 Mise. 181; U.S. v. 
Caralipio, 18 Philippine 421. 


21. State v. Halley, 210 N.W. 
203 Iowa 192. 


2m. Gale v. State, 69 S.E. 537, 135 
Ga. 351; Baker v. State, 170 S.E. 209, 
47 Ga.App. 205. Contra Thompson vy. 
State, 128 S.B. 756, 160 Ga. 520; Bell 
v. State, 169 S.E. 732, 47 Ga.App. 216. 


23. De Blois v. Boylston & Tre- 
mont Corp., 183 N.E. 823, 281 Mass. 
498; Rubenstein v. Economy Grocery 
Stores Corporation, 174 N.E. 922, 274 
Mass. 608; Fitch v. Ingalls, 170 'N.E. 
833, 271 Mass. 121: Caron v. Lynn 
Sand & Stone Co., 170 N.H._77, 270 
Mass. 340; Guinan v. Famous Players- 
Lasky Corp., 167 N.H. 235, 267 Mass. 
501; Laidlaw v. Vose, 164 N.E. 388, 
265 Mass. 500; D’Arcangelo v. Tartar, 
164 N.E. 87, 265 Mass. 350; MceDon- 
ough v. Vozzela, 142 N.E. 831, 247 
Mass. 552; Boice- Perrine Co. v. Kel- 
ley, 137 N.E. 731, 243 Mass. 327; Mar- 
tell v. Dorey, 126. N.E. 354, 235 Mass. 
35 [cert dism 41 S.Ct. 148, 254 U.S. 
665, 65 L.Ed. 465]; Phillips V. Gookin, 
120 N.E. 691, 281 Mass. 250; Cruzan 
v. New York’ Central & Hudson River 
Railroad, 116 N.E.. 879, 227 Mass. 594; 
Wakefield vy. American Surety Co., 95 
N.E. 350, 209 Mass. 173; Hysop v. 
Boston & Maine R. Co., 94 N.B. 310, 
208 Mass. 362; Lornegan v. Peck, 136 
Mass. 361. 


24 Eckart v. Kiel, 143 N.W. 122, 
123 Minn. 114. 


Presumption arising from spolia- 


225 B. 


149, 


227 P. 622, 67 Cal.App. 199. 


Ind.—Chicago, M. & St. P. Ry. Co. 
v Turpin, 145 N.E. 316, 82 Ind.App. 


Me.—R. J. Caldwell Co. v. Cushnoc 
Paper Co., 96 A. 730, 114 Me. 411. 

Miss.—Comstock v. Rayford, 
Miss. 369. 

N.C.—State v. Pugh, 111 S.E. 849, 
183 N.C. 800 [quot Cye]. 

Ohio.—Sorgen vy. State, 
835, 36 Ohio App. 281. 

Pa.—Girard Trust Co. v: Boyd, 19 
Pa.Dist. 383, 37 Pa.Co. 380. 

Porto Rico.—Ana Maria Sugar Co. 
v. Castro, 28 Porto Rico 225. 

Tenn.—Baker v. State, 5 Tenn.Civ. 
A. 292. 

Contra Stix v. Keith, 5 So. 184, 85 
Ala. 465 [overr Rowland & Co. v. 
Plummer, 50 Ala. 182] (holding that 
the law raises no presumption as to 
whether or not a witness under oath 
speaks the truth). 

29. See statutory provisions. 


380. Mendez vy. De Chondens, 35 Por- 
to Rico 516. 

31. Cal.—Phillips v. Hobbs-Parson 
Co., 227 P. 622, 67 Cal.App. 199. 


Me.—R. J. Caldwell Co. v. Cushnoc 
Paper Co., 96 A. 730, 114 Me. 411. 


N.J.—Mayerson v. Mayerson, 151 A. 
855, 107 N.J.Eq.. 63. 

N.Y.—People vy. O’Brien, 119 N.Y.S. 
788, 185 App.Div. 85. 


N.C.—State v. Pugh, 111 S.E. 849, 
183 N.C. 800 [quot Gye]. 


Or.—Pereira y. Star Sand Co., 94 P. 
835, 51 Or. 477. 
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S4, Ala.—Mickle v. State, 148 So. 
319, 226 Ala. 616; Pearce v. State, 147 
So. 617, 226 Ala. 436; Hixon v. State, 
134 So. 458, 223 Ala. 10 [rev 134 So. 
458, 24 Ala. App. 280]; Sharp v. State, 
69 So. 122, 193 Ala. 32: Pace v. Louis- 
ville, etc., R. Co., 52 So. 52, 166 Ala. 
519; Estes v. State, 37 So. 85, 140 Ala. 
151; Enzor vy. State, 135 So. 595, 24 
Ala. App. 346 [cert den 135 So. 598, 223 
Ala. 297]. 


Cal.—People v. Knewbow, 22 P.(2d). 
273, 182 Cal.App, 173. 


Ga.—McGriff v. McGriff, 115 S.E. 
21, 154 Ga. 560; Wall v. State, 112 S. 
BH. 142, 153 Ga. 309; Cobb v. Battle, 
34 Ga. 458; Macon Baseball Ass’n v. 
Pennington, 166 S.E. 35, 45 Ga.App. 
611; Lloyd v. State, 149 S.E. 174, 40 
Ga.App. 230; Williams y. State, 85 S. 
E. 973, 16 Ga.App. 697; Harrell. v. 
State, 71 S.E. 1030, 9 Ga.App. 624. 


Ill.— Kennedy v. Modern Woodmen 
of America, 90 N.E. 1084, 243 Ill. 560, 
28 L.R.A.N.S. 181; Buyers Index Pub, 
Co. v. Triner Scale & Mfg. Co., 194 
Tll.App. 427. 


Iowa.—State v. Wallack, 188 N.W. 
131, 193 Iowa 941; Klay y. Chicago, 
ete, R. Co. 102 N.W. 526, 126 Iowa. 


Ky.—Page v. Commonwealth, 258 S. 
W. 958, 202 Ky. 50. 

Mass.—Braun vy. Bell, 142 N.E. 93, 
247 Mass. 437. 

Mich.—People V. Sartori, 134 N.W. 
200, 168 Mich. 308. 

Minn.—State v. Tall, 45 N.W. 449, 
43 Minn. 2738. 


Mo.—Rogers v, St. Avit, (App.) 60: 
S.W.(2d) 698; Wilson v. Marland Re- 
fining Co., (App.) 7 S.W.(2d) 442, 446 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cumstances,** is proper to be shown and considered in 
determining the credit to be accorded his testimony, 
while on the other hand, it is not proper for the triers 


{cit Cye]; Peters v. Kansas City Rys. 
Co., 224 S.W. 25, 204 Mo.App. 197. 


Neb.—State v. Turnquist, 163 N.W. 
329, 101 Neb. 417. 


N.H.—Scully v. Manchester St. Ry., 
83 A. 512, 76 N.H. 578. 


N.J.—State vy. Black, 118 A. 103, 97 
N.J.Law 361. 


‘* N.C.—State v. Cox, 160 S.H. 358, 201 
N.C. 357; Rangely vy. Harris, 81 S.H. 
346, 165 N.C. 358. 


Okl.—Musgraves y. State, 
644, 3 Okl.Cr. 421. 


Pa.—Burkholder’s Ex’rs v. Plank, 69 
Pa. 225. 


Tex.—Billups v. Gallant, (Civ.App.) 
37 S.W.(2d) 770; Western Union Tele- 
graph Co. v. Williams, (Civ.App.) 283 
S.W. 604; Ft. Worth & D. C. Ry. Co. 
Vv. Yantis, (Civ.App.) 185 S.W. 969; 
Rich vy. Park, (Civ.App.) 177 S.W. 184 
[rey on other grounds 212 S.W. 947]; 
Walls v. State, (Civ.-App.) 153 S.W. 
130; Price vy. State, 147 S.W. 243, 66 
Tex.Cr. 400. 


Vt.—Miles Ye Neppont Fruit Co., 124 
A. 559, 98 Vt. 


Beet ea ies v. Drummond, 126 P. 
641, 70 Wash. 260. 


W.Va.—State v. Wilson, 83 S.HE. 44, 
74 W.Va. 772. 


Wis.—Andrews y. U. S. Casualty 
Co., 150 N.W. 947, 159 Wis. 604. 


[aj Thus (1) in a prosecution for 
murder, evidence that certain wit- 
nesses had been placed in different 
jails was competent, as tending to 
shed light on the truth or falsity of 
their testimony. Sharp y. State, 69 
So. 122, 193 Ala. 22. (2) Where in a 
will contest a witness for the caveator 
testified that he was on terms af 
friendship with the testator, that the 
latter often consulted him upon his 
affairs, and that he made to him cer- 
tain communications touching his 
will, etc., it was competent for the 
propounder to prove that the testator 
was not friendly with the witness, 
and from his manner of speaking of 
him had no confidence in him. Cobb 
v. Battle, 34 Ga. 458. (3) In an action 
against a railroad for the death of a 
steer by defendant’s failure to fence 
its track, the fact that the track had 
been worked between the time of the 
accident and the time of the inspéc- 
tion thereof by plaintiff was proper 
to be considered in determining the 
credibility as witnesses of the men by 
whom the work was done, and who 
testified to the nonexistence of hoof- 
prints on the track. Klay v. Chicago, 
ete., R. Co., 102 N.W. 526, 126 Iowa 
671. (4) Ina prosecution for murder, 
evidence of the physical condition of 
the wife of deceased, who was a wit- 
ness in the trial, wes admissible, that 
the jury might intelligently weigh her 
testimony. People v. Sartori, 134 N. 
W. 200, 168 Mich. 308. (5) On an in- 
dictment for forgery, a letter written 
by one jointly indicted with defendant 
to a witness proposing that he shall 
testify in support of a certain line of 
defense, which proposal corresponds 
to the testimony actually given by 
such witness, and which appears on 
its face to be a mere fabrication, is 
admissible to impeach such witness. 
State v. Tall, 45 N.W. 449, 43 Minn. 
273. (6) A witness may be examined 
as to manner of living to affect his 
credibility. Musgraves v. State, 106 P. 
544, 3 Okl.Cr. 421. 


35. U.S.—Petition of Diamond Coal 
& Coke Co., 297 F. 242 [aff 297 


106 P. 
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288 (aff 297 F. 246) cert den 44 S.Ct. 
638, 265 U.S. 595, 68 L.Ed. 1197]; Pitts- 
burgh Taxicab Co. v. U. S., 281 F. 669, 
24 A.L.R. 1125 [aff sub nom. U. S. v. 
One W. W. Shaw Automobile Taxi and 
186 Quarts of Penwick Whisky, 272 
F. 491]; Illinois Cent. R. Co. v. O’Neill, 
Loom CROP As ODS, TU Save 
Guthrie, 171 F. 528. 


Ark.—Louisiana Petroleum Corpo- 
ration v. Oil Well Supply Co., 289 S. 
Wie Let wAr Kee 9 6, 


Cal.— Kerner vy. Peacock Dairies, 19 
P.(2d) 288, 129 Cal.App. 686; Briggs 
ae as 295 P. 347, 111 Cal.App. 


Colo.—Levand v. North American 
Realty Co., 257 P. 355, 82 Colo. 121; 
New Albany Hotel Co. vy. Dingman, 181 
P. 126, 66 Colo. 306; Ward v. Teller 
qyeaat your, BUC), 1Co0.,, 1 dade elo, 60 Colo, 


Del.—State v. Dean, 125 A. 478, 32 
Del. 469; Wollaston vy. Stiltz, 114 A. 
198, 81 Del. 273; State v. Bllis, 112 A. 
172, 81 Del. 156; Freiberg Lumber 
Co. v. Rosalie Mahoney S. S. Corp., 111 
A. 279, 31 Del. 44; Lemmon v. Broad- 
water, 108 A. 273, 30 Del. 472; State 
v. Barino, 107 A. 833, 30 Del. 379; State 
v. Summers, 96 A. 195, 29 Del. 13; 
State v. Brown, 85 A. 797, 26 Del. 499; 
Warren v. Harlan & Hollingsworth 
Corp., 84 A. 215, 26 Del. 182; Joseph 
v. Johnson, 82 A. 30, 23 Del. 468; Free- 
man vy. Wilmington, etc., Tract. Co., 80 
A. 1001, 26 Del. 107; Tobias v. People’s 
1S eC OKORS 30 A. 358, 26 Del. 59; Butler v. 
Wilmington City Bon Co.; 78. A. 871, 25 
Del. 262; Campbell vy. Walker, 78 A. 
601, 25 Del. 41; State v. McCallister, 
76 A. 226, 23 Del. 301; State v. Stew- 
art, 67 A. 786, 22 Del. 435; Simeone 
v. Lindsay, 65 A. 778, 22 Del. 224; 
Reese v. Hoffecker, 65 A. 588, 22 Del. 
ayer yee v. Barnett, 63 A. 770, 22 

el. 44, 


D.C.—Alexander y. Blackman, 
App.D.C. 541. 


Ga.—-Wilson v. Gray, 129 S.E. 297, 
34 Ga.App. 320. 


Fy vganeenhs vy. Axtell, 196 I1l.App. 


26 


Ind.—Fox v. Barekman, 99 N.H. 989, 
178 Ind. 572; Schoenfeld-Yatter Co. 
vy. Cline, 115 N.E. 787, 64 Ind.App. 285. 


Kan.—Wideman y. Faivre, 163 P. 


619, 100 Kan. 102. 


Ky.—Kroger Grocery & Banking Co. 
v. Flora, 35 S.W.(2d) 275, 237 Ky. 191; 
Bailey v. Commonwealth, 32 S.W.(2d) 
725, 236 Ky. 126; Commonwealth Life 
Ins. Co. vy. Pendleton, 21 S.W.(2d) 985, 
231 Ky. 591; Mattingly v. Common- 
wealth, 251 S.W. 9538, 199 Ky. 724; 
Haynes v. Commonwealth, 239 S.Ww. 
780, 194 Ky. 469; Howard vy. Louis- 
ville. R. Co; 105 S.W. 932, 32 Kyl. 


| 309. 


Me.—R. J. Caldwell Co. v. Cushnoe 
Paper Co., 96 A. 730, 114 Me. 411. 


Mich.—-Zart v. Singer Sewing Mach. 
Co., 127 N.W. 272, 162 Mich. 387. 


Mont.—Roman v. Albert, 264 P. 115, 
81 Mont. 393. 


Neb.—Shafer v. Beatrice State 
Bank, 156 N.W. 632, 99 Neb. 317; 
Howell Lumber Co. v. Campbell, 57 N. 
W. 383, 38 Neb. 567. 


N.Y.-—Healy v. Clark, 24 N.E. 316, 
120 N.Y. 642, 2 Silv.A. 586; People vy. 
O’Brien, 119 N.Y.S. 788, 135 App.Div. 
85; Blwood v. Western Union TelCoz 
45 N.Y. 549, 6 Am.R. 140; Rosenbloom 


F. tv. Cohen, 91 N.Y.S. 382, 46 Misc. 80. 
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of fact to consider matters which, even if true, would 
not have any legitimate tendency to lessen the ecred- 
ibility of the witness.®® 


Ohio.—Dime Savings Bank of Clin- 
ton v. Morton, 157 N.E. 825, 25 Ohio 
App. 157; Hines v. Hines, 157 N.E. 
308, 25 Ohio App. 120. 


Okl.—Gerdner v. State, 262 P. 1077, 
39 Okl.Cr. 68; Wainscott v. State, 129 
P. 655, 8 Okl.Cr. 590. 


R.I.—Gorman y. Hand Brewing Co., 
66 A. 209, 28 R.I. 180. 


Tenn.—Frank v. Wright, 205 S.W. 
434, 140 Tenn. 535. 


Tex.—Friemel v. Coker, (Civ.App.) 
218 S.W. 1105; Ft. Worth & D. C. Ry. 
Co. v. Decatur Cotton Seed Oil Co., 
(Civ.App.) 198 S.W. 392; Wichita 
Falls Traction Co. v. Berry, (Civ. 
App.) 187 S.W. 415; Galveston, etce., 
R. Co. v. Murray, (Civ.App.) 99 S.W. 
144; Dennis v. State, 2 S.W.(2d) 223, 
108 Tex.Cr. 672. 


Utah.—Leavitt v. Thurston, 113 P. 
77, 88 Utah 351: 


Wash.—Settles v. Johnson, 298 P. 
690, 162 Wash. 466. 


W.Va.—Peck v. Roberts, 106 S.E. 
540, 88 W.Va. 202. 


36. U.S.—Evans v. Eaton, 8 F.Cas. 
No. 4,559, Pet.C.C. 322, 1 Rob.Pet.Cas. 
68 [rev on other grounds 3 Wheat. 
454, 4 L.Ed. 433]. 


Ala.—Reaves v. Maybank, 69 So. 
137, 193 Ala. 614; Singer Sewing 
Mach. Co. v. Methvin, 63 So. 997, 184 
Ala. 554; Montgomery v. Wyche, 53 
So. 786, 169 Ala. 181; Southern Ry. 
Co. v. Dickens, 49 So. 766, 161 Ala. 
144; Miller v. State, 111 So. 648, 21 
Ala.App. 653; Flowers v. State, 101 So. 


505, 20 Ala.App. 264; Jones y. State, 
75 So. 830, 16 Ala.App. 154. 
Ark.—Simmons v. State, 187 S.W. 


646, 124 Ark. 566; Jones v. State, 142 
S.W. 838, 101 Ark. 439. 


Cal.—People v. Klempke, 127 P. 653, 
19 Cal.App. 672. 


_Conn.—Satford  v. 
Products Corporation, 118 A. 37, 97 
Conn. 650; State v. Mosca, 97 A. 340, 
90,.Conn. 381. 


Ga.—MeDermott v. Lankenau, 154 
S.E. 149, 170 Ga. 585; Allgood v. State, 
13 S.E. 569, 87 Ga. 668; Mechanics’ 
Loan & Savings Co. v. Holliday, 154 
S.E. 2838, 41 Ga.App. 622; Mendel v. 
Converse & Co., 118 S.H. 586, 30 Ga. 
App. 549; Southern Nursery Co. y. 
Montfort, 115 S.H. 150, 29 Ga.App. 
328; Jenkins v. State, 78 S.E. 828, 13 
Ga.App. 82. 


Ill—Markus v. A\tna Ins, Co. of 
Hartford, 209 Ill.App. 491. 


Mass.—Feins v. Ralby, 139 N.E. 530, 
245 Mass. 228, 28 A.L.R. 511; Jagle- 
naski v. Anderson Coal Mining Co., 
102 N.H. 62, 214 Mass. 573; Ducharme 
v. Holyoke St. R. Co., 89 N.E. 561, 203 
Mass. 384. 


Mich.—Simmons v. Petersen, 174 N. 
W. 536, 207 Mich. 508. 


per aad v. Decon, 18 Minn. 


Mo.—Phillip v. Biernacki, 
272 SsW. 707; 
194 S.W. 756. 


Mont.—State v. Jackson, 230 P. 370, 
71 Mont. 421. 


Nev.—State v. Willberg, 200 P. 475, 
45 Nev. 183. 


N.Y.—Sussdorff v. Schmidt, 55 N. 
Y. 319; Meyer v. Clark, 45 N.Y. 285 
[rev 2 Daly 497]; People v. ees 
148 N.Y.S. 59, 162 App.Div. 811, 31 N 
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[§ 917] b. Particular Matters—(1) Race, Color, 
While race distinctions affect- 
ing the intelligence and moral stamina of the witness 
‘are to be considered in weighing his testimony,?’ the 
race or color of a witness does not of itself affect his 
Inquiry into religious belief is inad- 


or Religious Belief. 


eredibility.?8 
missible to affect credibility.®® 


[§ 918] (2) Sex. 


[§ 919] (3) Residence, 


Y.Cr. 280 [appeal dism 108 N.E. 1104, 
214 N.Y. 650]; Jamison v. Corn Ex- 
change Bank, 191 N.Y.S. 299. 


N.C.—Trustees of Leaksville-Spray 
Institute vy. Mebane, 81 S.E. 1020, 165 
N.C. 644. 


Or.—State v. Lem Woon, 107 P. 974, 
112 P. 427, 57 Or. 482 [aff 33 S.Ct. 783, 
229 U.S. 586, 57 L.Ed. 1340]. 


Porto Rico.—Peo. v. Ramirez, 25 
Porto Rico 243, 247 [cit Cyc]. 
Tex.—Reynolds v. Porter, (Civ. 


App.) 54 S.W.(2d) 1086; Capitol Hotel 
Co. v. Rittenberry, (Civ.App.) 41 S.W. 
(2d) 697; Hewitt v. Buchanan, (Civ. 
App.) 4 S.w. (2d) 169; Texas & Pacific 
Coal Co. v. Sherbley, (Civ.App.) 212 
S.W. 758; Long v. State, 263 S.W. 
1058, 98 Tex.Cr. 85; White v. State, 
177 S.W. 98, 76 Tex.Cr. 612; Swilley 
v. State, 166 S.W. 733, 73 Tex.Cr. 619; 
Bradfield v. State, 166 S.W. 734, 73 
Tex.Cr. 353, Ann.Cas.1917C 696; Red- 
man v. State, 149 S.W. 670, 67 Tex.Cr. 
one Riggins v. Sass, (Cr.) 127 S.W. 


[a] Thus (1) the credibility of 
witnesses of either party cannot be 
tested by showing which had testified 
for the respective parties in the great- 
er number of cases. Southern Ry. Co. 
v. Dickens, 49 So. 766, 161 Ala. 144. 
(2) In a prosecution for a criminal 
offense, the fact that the prosecuting 
witness was induced by others to 
prosecute cannot be brought out for 
the purpose of affecting his credibil- 
ity. Allgood v. State, 13 S.E. 569, 87 
Ga. 668. (3) In an action against a 
street railroad company for injuries, 
a letter written by a third person to 
plaintiff, stating that the writer knew 
the motorman of the car and could 
arrange for him to testify satisfac- 
torily for plaintiff, was not admissi- 
ble for plaintiff, where the motorman 
denied, without contradiction, any 
knowledge of or connection with the 
letter, as any inference therefrom as 
to the motorman’s eredibility was 
only conjectural. Ducharme yv. Hol- 
yoke St. R. Co., 89 N.E. 561, 203 Mass. 
384. (4) It appearing by the undis- 
puted evidence that the conduct of 
the driver of the automobile at the 


time of collision, and immediately 
thereafter, was not in violation of 
Comp. L. (1915) § 4816, the court 


erred in instructing that the fact that 
the driver drove away shortly after 
the accident happened might be con- 
sidered as bearing on his credibility 
as a witness. Simmons y. Petersen, 
174 N.W. 536, 207 Mich. 508. (5) 
Where suit was brought on a promis- 
sory note by an indorsee, after ma- 
turity, evidence that the transfer was 
made by the payee for the purpose of 
having suit brought in the name of 


~ 


Women, as a class, are not un- 
trustworthy and untruthful,*° but a woman is en- 
titled to no more eredit than a man.*? 
applicable to witnesses generally her credibility must 
be determined by her intelligence,*? character,*? de- 
meanor on the stand,** knowledge of the facts,*® and 
other circumstances,*® and not by her sex.*” 


Occupation, and Social 
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Connections.4® 


{§§ 917-921 


The residence,*® occupation,®® and 
social connections of a witness®! may be material as 
bearing on his credibility, but the fact that the oceu- 
pation of a witness is of a respectable, or even an ex- 
alted, nature does not of itself give his testimony 
more weight than that of any other reputable wit- 


ness,°? at the fact that a witness had been a book- 


testimony.®? 
Under the rule 


the indorsee was not competent to 
affect the credibility of the testimony 
of such payee as his temptation not 
to tell the truth would be the same 
whether or not the transfer was real. 
Wilder v. Decou, 18 Minn. 470. (6) 
Evidence that a party who testifies in 
her own behalf is a “double grass 
widow” is not competent for the pur- 
pose of affecting her credibility. Ed- 
ger v. Kupper, 85 S.W. 949, 110 Mo. 
App. 280. (7) It would not discredit 
the testimony given at the trial by a 
state’s witness that he was not call- 
ed as a witness at the examining trial. 
nite v. State, 177 S.W..93, 76 Tex.Cr. 


[b] Evidence inadmissible because 
of remoteness.—Where a husband 
having filed a bill for divorce for 
adultery, suborned a witness to prove 
the fact, and upon discovery of this 
subornation withdrew his bill and 
filed another, charging adultery with 
another person, these facts could not 
be given in evidence to impeach the 
credibility of a witness produced to 
prove such second fact of adultery. 
Doe v. Roe, Anth. N. P. (N.Y-) 80 (2d 
Ed. 109). 


37. The General Rucker, 35 F. 152. 


38. U.S.—Flynn ex rel. Chin King 
v. Tillinghast, 32 F.(2d) 359 [rev 38 
F.(2d) 5 (cert den 50 S.Ct. 467, 281 U. 
S. 768, 74 L.Ed. 1176)]; The General 


Rucker, 35 F. 152 

Ala.—Fonville v. State, 8 So. 688, 
91 Ala. 39. 

Ill.— Starks v. Schlensky, 128 Ill. 
App. 1. 

La.—Day v. Armour Fertilizer 


Works, 8 La.App. 720. 


Mass.—Commonwealth v. Kazules, 
141 N.B. 584, 246 Mass. 564. 


Or.—State v. Lem Woon, 107 P. 974, 
112 P. 427, 57 Or. 482 [aff 33 S.Ct. 783, 
229 U.S. 586, 57 L.Hd. 1340]. 


Tex.—Texas & P. Ry. Co. v. Good, 
(Civ.App.) 151 S.W. 617. 


Va.—Dean v. Commonwealth, 4 
Gratt. (45 Va.) 541. 


But see Avery v. Fitzgerald, 7 S.W. 
6, 94 Mo. 207 (there is no objection to 
the introductory statement by a party 
in his evidence that “the lived in Mis- 
sissippi before the war; was a slave,” 
as it is proper that the jury, before 
hearing the evidence of a witness, 
should know who he is, where he is 
from, and such other matters personal 
to him as will enable them to appre- 
ciate his character and form a just es- 


timate of the value of his testimony). 


39. City of Montgomery vy. Wyche, 
53 So. 786, 169 Ala. 181; Starks vy. 
Schlensky, 128 Ill.App. 1. 


[§ 920] (4) Pecuniary Circumstances.®# 
cuniary circumstances ofa witness have no bearing 
on his eredibility.>® 


[§ 921] (5) Motive.®® 
witness is a legitimate subject of inquiry.°7 Thus the 
motive of a witness to speak the truth or swear a 


maker does not necessarily warrant disregarding his 


The pe- 


The intent or motive of a 


40. Bliss v. Bliss, 142 S.W. 1081, 
161 Mo.App. 70. 


41. Barefoot v. Lee, 83 S.E. 247, 
168 N.C. 89. 


See supra § 922. 
See infra § 1032. 
See infra § 952. 
See supra § 929. 
See supra § 916. 


Barefoot v. Lee, 
168 N.C. 89. 


48. Cross-examination as to busi- 
ness or occupation see infra § 1014. 


49. Mussellam vy. Cincinnati, etc., 
R.. Co., 104 S.W. 337, 126 Ky. 500, 31 
Ky.L. 908; Musgraves v. State, 106 P. 
544, 3 Okl.Cr. 421. 

{a] Thus a party testifying in his 
own behalf should be permitted to 
state where he has lived and what 
business he has followed, so as to give 
the jury a better idea of the weight 
to be attached to his testimony. Mus- 
sellam v. Cincinnati, etc., R. Co., 104 
S.W. 337, 126 Ky. 500, 31 Ky.L. 908. 


50. Mussellam v. Cincinnati, etc., 
R. Co., supra; Musgraves v. State, 
106 BP. 544, 3 Okl.Cr. 421. 


51. Musgraves v. State, supra. 
52. Sneed v. Creath, 8 N.C. 309. 


{a] Thus it has been held that the 
testimony of a witness does not nec- 
essarily acquire any additional weight 
because he is : Clete aca Sneed v. 
Creath, 8 N.C. 


53. People v. eee 99 N.E. 936, 
256 Ill. 221, Ann.Cas.1913E 318. 


54. Financial considerations as af- 
fecting credibility of testimony see 
supra § 921. 


55. Smith v. Brockett, 38 A. 57, 69 
Conn. 492; Van Duzor v. Allen, 90 Ill. 
499; Cooper Grocery Co. v. Britton, 
(Tex.Civ.App.) 74 S.W. 91. 


[a] Thus a witness cannot be dis- 
credited by showing that he is an in- 
solvent debtor. Smith v. Brockett, 
38 A. 57, 69 Conn. 492. 


56. Cross-examination as to mo. 
tive see infra § 1025. 


Interest or bias of witness as af- 
fecting ervodiniity generally see in- 
fra § 1148 


57. U.s.Snecast v. U. S, 298 FF, 
911 [cert den 44 S.Ct. 635, 265 U.S. 
590, 68 L.Ed. 1195]. , 


Cal.—Reynolds v. Struble, 18 See ad 
690, 128 Cal.App. 716; In re McCar- 
thy’s Estate, 15 P. (2a) 223, 127 Cal. 
App. 80. 


Ga.—Glover v. State, 82 S.B. 602, 15 


83 S.E. 247, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 921-922] 


falsehood should be considered.5® So the fact that 
a witness is influenced by financial considerations®® 
or is induced to testify by an offer of leniency in pun- 
ishment affects his credibility.°° So, also, accused 
may show, for the purpose of discrediting the prose- 
cutor, that the prosecution had its origin in an im- 
proper motive.*! The absence of all evidence as to 
improper motive actuating the witness strongly tends 
to sustain the conclusion that no such improper mo- 
tive existed and that his testimony is worthy of full 
faith and credit.®? 


[§ 922] (6) Mental Capacity**—(a) In General. 
The mental capacity of a witness is proper to be con- 
sidered as bearing on his eredibility.°* Thus the im- 
paired condition of the mind either from a tempora- 

cause, such as_ intoxication,®® excitement,°*® 
fright,*? physical pain,*® or from the infirmities of 
old age,®® or other infirmities,*° is deemed a proper 
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subject of inquiry for the consideration of the jury in 
determining the credibility of a witness. So it may 
be shown that the witness has a mind’! or memory‘? 
impaired from disease or other cause; but mere men- 
tal impairment, without more; is not sufficient to af- 
fect credibility,7* and, under some statutes, evidence 
as to mental condition prior to the time of testify: 
ing,’7* or even at the time of the event narrated by 
him,7> is incompetent. Moreover, evidence that a 
witness was subject to epilepsy does not warrant 
disregarding his testimony7*® in the absence of a 
showing as to what effect epilepsy has on the mem- 
ory.77 The intelligence of the witness should be con- 
sidered,7® and his lack of intelligence may tend to 
discredit him;7® but the grade of a witness’ intelli- 
gence can be tested only by cross-examination and 
considered by the jury in the light of his personal 
appearance and conduct,®° and it is not permissible 


Ga.App. 44; Billings v. State, 70 S.E. 
36, 8 Ga.App. 672. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev, 386. 


N.Y.—Meltzer v. Doll, 91 N.Y. 365; 
In re Benjamin, 136 N.Y.S. 1070. 


58. Ind.—Tosser v. State, 162 N.E. 
49, 200 Ind. 156. 


Ind.T.—Atoka Coal, ete., Co. v. Mil- 
ler, 104 S.W. 555, 7 Ind.T. 104. 


Kan.—Wideman v. Faivre, 
619, 100 Kan. 102. 


Miss.—George v. State, 39 Miss. 
70. 


163 P. 


Mo.—Gilkey v. Sovereign Camp of 
Woodmen of the World, (App.) 178 S. 
W. 875. 


N.Y.—People v. Bodine, 1 Edm.Sel. 
Cas. 36, 1 Den. 281. 


Or.—Pereira v. Star Sand Co., 94 P. 
$30, 5%. Or. 477. 


Philippine.-—U. S. v. 
Philippine 90. 


Tex.—Sovereign Camp of Woodmen 
of the World v. Jackson, (Civ.App.) 
138 S.W. 1137. 

59. Billings v. State, 70 S.E. 36, 8 
Ga.App. 672. 

Effect of endeavor to compromise 
see supra § 945. 

Pecuniary circumstances of witness 
ey bearing on credibility see infra § 
920. 


60. Vaughan v. State, 20 S.W. 588, 
57 Ark. 1. And see infra § 1181. 


61. Billings v. State, 70 S.E. 36, 8 
Ga.App. 672. 

62. People v. De Otero, 51 Philip- 
pine 201. 

63. Cross-examination as to intel- 
ligence and mental condition see in- 
fra § 1021. 

Mental condition of witness as af- 
fecting weight and sufficiency of evi- 
dence see Evidence § 1770. 

64. Ala.—Hitt v. Rush, 

563. 

Del.—Phillips v. Short, 2 Del. 339. 

Ill.—Manufacturers’ Fuel Co. v. 
White, 81 N.E. 841, 228 Ill. 187 [aff 
130 Ill.App. 29]. 

Iowa.—State v. Alberts, 
519, 199 Iowa 815. 

Md.—Beinbrink y. Fox, 88 A. 106, 
121 Md. 102. 

Miss.—Jones v. State, 146 So. 138, 
139, 165 Miss. 810 [cit Cyc]. 


N.Y.—Rivara ‘Vv. Ghio, 3 E.D. Smith 


Lasada, 18 


22 Ala. 


202 N.W. 


264; People v. Bodine, 1 Edm.Sel.Cas. 
36, 1 Den. 281. 

Tex.—McClure v. Fall, (Civ.App.) 
42 S.W.(2d) 821; Wren v. Howland, 
75 S.W. 894, 33 Tex.Civ.App. 87; Boul- 
din v. State, 222 S.W. 555, 557, 87 Tex. 
Cr. 419 [cit Cyc]. 

vVt.—Fairchild v. Bascomb, 35 Vt. 
398. 

[a] Examination as to hysteria.— 
The court has no power to require a 
witness, after completing her testi- 
mony and leaving the stand, to sub- 
mit to an examination to determine 
whether she is afflicted with hysteria, 
as a basis for evidence bearing on her 
credibility, accuracy of memory, etc. 
Goodwin v. State, 90 N.W. 170, 114 
Wis. 318. 


{b] Tllness not affecting mental ca- 
pacity.— Where the evidence showed 
merely that defendant was cften ill, 
and at such times got excited, but 
there was no showing that her illness 
was of such character as to affect 
her mental capacity, it was prejudicial 
error to charge that, if the jury found 
that she was suffering from hysteria 
or other illness, whose tendency was 
to give her false and imaginative ideas 
of things, such fact was to be consid- 
ered with the other evidence on the 
question of her credibility as to mat- 
ters occurring during her times of 
sickness. Schoen vy. Schoen, 48 Ill. 
App. 382. 


[ec] Certificate of war department, 
Showing that a witness was discharg- 
ed from the army because of mental 
imbecility, is incompetent, as being 
a mere ex parte statement by a per- 
son not shown to be qualified to speak 
as to the mental condition of the wit- 
ness, and as being also an attempt to 
impeach the witness on an immaterial 
matter. State v. Spotted Hawk, 55 P. 
1026, 22 Mont. 33. 


65. See infra § 924. 


66. Roberts v. State, 35 S.W.(2d) 
oe Wen Pex Ory 418. 


67. Roberts v. State, supra. 
68. Roberts v. State, supra. 
69. See infra § 927. 

70. Roberts v. State, supra. 


71. Thrash v. State, 226 S.W. 130, 
146 Ark. 547; People v. La Rue, 216 
P, 627, 62 Cal.App. 276. 


72. Thrash v. State, 226 S.W. 130, 
146 Ark. 547; People v. La Rue, 216 
P. 627, 62 Cal.App. 276. 


73. Commonwealth v. Myers, 5 Pa. 
Dist.&Co. 410. 


74 People v. Harrison, 123 P. 200, 
18 Cal.App. 288. 


75. People v. Tyree, 132 P. 784, 21 
Cal.App. 701. 


76. Peo. v. Enright, 99 N.E. 936, 256 
Ill, 221, Ann.Cas.1913E 318; State v. 
Smythe, 268 P. 138, 148 Wash. 65. 


77. State v. Smythe, supra. 


78. U.S—uvU. S. v. Guthrie, 171 F. 
528; U. S. v. Lee Huen, 118 F. 442; 
U._-S-v. Kenney, 90 F. 257; U.S. v. 
Hughes, 34 F. 732. 


Ala.—Nashville, C. & St. L. Ry. v. 
Crosby, 70 So. 7, 194 Ala, 338. 


Del.—Wollaston v. Stiltz, 114 A. 198, 
31 Del. 278; State v. Ellis, 112 A. 172, 
31 Del. 156; Palmer v. Lodge, 109 A. 
125, 30 Del. 537; Lemmon v. Broadwa- 
ter, 108 A. 273, 30 Del. 472; State v. 
Barino, 107 A. 833, 30 Del. 379; Car- 
roll v. Cohen, 91 A. 1001, 28 Del. 233; 
State v. Brown, 85 A. 797, 26 Del. 499; 
Warren v. Harlan & Hollingsworth 
Corp., 84 A. 215, 26 Del. 182; Hifch v. 
Riggin, 80 A. 975, 26 Del. 84; Linthi- 
cum vy. Truitt, 80 A. 245, 25 Del. 338; 
State v. Brittingham, 80 A. 242, 25 Del. 
330; State v. Primrose, 77 A. 717, 25 
Del. 164; Campbell v. Walker, 78 A. 
601, 25 Del. 41; Smith v. Kemether, 
76 A. 482, 24 Del. 572; State v. Bor- 
relli, 76 A. 605, 24 Del. 349; Stafford 
v. Williams, 76 A. 626, 24 Del. 288; 
Plummer v. Collins, 77 A. 750, 24 Del. 
281; State v. Woods, 77 A. 490, 23 Del. 
499; Rogers v. Rogers, 66 A. 374, 22 
Del. 267; Simeone v. Lindsay, 65 A. 
778, 22 Del. 224; Staunton v. Smith, 
65 A. 598, 22 Del. 193; Jemnienski v. 
Lobdell Car Wheel Co., 63 A. 935, 21 
Del. 385; Green v. Council of Newark, 
62 A. 792, 21 Del. 316. 


Ill.—Manufacturers’ Fuel Co. vy. 
White, 81 N.E.. 841, 228 Til. 187 [aff 
130 Ill.App. 29]; German F. Ins. Co. v. 
Von Gunten, 13 Ill.App. 593. 


Ind.—Tosser v. State, 162 N.E. 49, 
200 Ind. 156; Kell v. State, 142 N.BE. 
865, 194 Ind. 374. 


Mo.—Meffert v. Lawson, 233 S.W. 
31, 289 Mo. 337, 


N.C.—State v. Beal, 154 S.E. 604, 199 
N.C. 278. 


Philippine.—U. S. v. 
Philippine 90. 


79. Hansell v. Erickson, 28 Ill. 257; 
Rankin v. Crow, 19 Ill. 626; Chicago 
City R. Co. v. Biederman, 102 Ill.App. 
617. But see Chicago West Div. R. Co. 
v. Bert, 69 Ill. 388 (holding that trust- 
worthiness of a witness is not to be 
ee according to his intelli- 
gence). 


80. Blanchard v. People, 203 P. 662, 
70 Colo. 555. 
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to prove by other witnesses that a particular witness 
is not possessed of ordinary intelligence.*? 


[§ 923] (b) Insanity. The insanity of a witness 
bears upon his credibility,’* as does also the fact 
that a witness, sane at the time he testifies, was in- 
sane at the time of the transaction with regard to 
which he testifies,83 and the court is allowed a wide 
discretion in determining to what extent an inquiry 
as to sanity may go,®* and whether it may be entered 
upon at all.8® In any event, it must appear that in 
the interests of truth and justice an inquiry as to the 
sanity or insanity of a witness is unecessary before 
the court is required to permit the trial of such col- 
lateral fact. Where a witness is sane when he tes- 
tifies and was sane at the time to which his testi- 
mony relates, his credibility cannot be attacked by 
showing that he has been at one time temporarily 
insane,’? or is subject to fits of mental derange- 
ment.8® A witness laboring under partial mania or 
delusions, but capable of understanding an oath, has 
been held not necessarily unworthy of belief,®® es- 
pecially where the subject of inquiry is remote from 
the subject of delusion,®® but it has also been held 


that the fact that a witness is subject to insane <de-* 


lusions may be considered on the question of his 
eredibility.®! Insanity in the family of a witness has 
been held to be a proper subject of investigation 
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where it is sought to show that the witness is insane 
or an idiot, to weaken his eredibility,®? but the in- 
sanity of the mother and sister of a witness cannot 
be shown where no objection was made to the men- 
tal condition of the witness when he testified.°? In 
a criminal prosecution, the court’s charge, in a pre- 
vious prosecution against the principal witness for 
the state, which submitted the issue of his insan- 
ity, and the verdict of not guilty in that case, are 
inadmissible to show that the witness is of unsound 
mind.®* Mental capacity cannot be attacked by 
vague specifications not showing the time when the 
witness was supposed to be insane®® or the charac- 
ter of the insanity.®® 


Proceedings on examination by commission as to 
the sanity of a person, for the purpose of determin- 
ing whether she was a proper subject for admission 
to : an insane hospital, are not admissible as evidence 
to affect the credibility of the person as a witness 
in a criminal ecase.®7 


[§ 924] (c) Intoxication.°* The fact that a wit- 
ness was intoxicated at or about the time of the 
events concerning which he testifies bears upon his 
eapacity for accurate observation and correct mem- 
ory, and henee is proper to be shown and considered 
in passing upon his eredibility,®® although it does not 


_ Cross-examination: 


As to matters bearing on credibility 
see Supra §§ 1006-1029. 


81. Blanchard v. People, 203 P. 
662, 70 Colo. 555; Bell v. Rinner, 16 
Ohio St. 45. 


82. Wright v. Southern Express 
Co., 80 F. 85; Ellarson v. Ellarson, 
190 N.Y.S. 6, 198 App.Div. 103. 


83. Holcomb v. Holcomb, 28 Conn. 
177; People v. New York Hospital, 
8 Abb.N.Cas. (N.Y.) 229. 


84 Ellarson v. Ellarson, 190 N.Y. 
S. 6, 198 App.Div. 108. 


85. Ellarson v. Ellarson, supra; 
Pecuen vy. Torres, 27 Porto Rico 
39. 


86. FEllarson v. Ellarson, 190 N.Y. 
S. 6, 198 App.Div. 103. 


87. Phillips v. Short, 2 Del. 339; 
Valentin v. Torres, 27.Porto Rico 739. 


88. Campbell v. State, 23 Ala. 44; 
People v. Mackey, 208 P. 135, 58 Cal. 
App. 123. 


89. Pease v. Burrowes, 29 A. 1053, 
86 Me. 153; 
259. 


90. Pease v. Burrowes, 29 A. 1058, 
86 Me. 158. 


91. Thrash v. State, 226 S.W. 130, 
146 Ark. 547; People v. La Rue, 216 P. 
627, 62 Cal, App. 276; State v. Pryor, 
132 Pi 874," 74 ‘Wash. V2 AG, ARTA. 
N.S. 1028. 


[a] Previous mental condition.— 
Where defendants, in an indictment 
for an assault, set up that the testi- 
mony of the prosecuting witness orig- 
inates in insane delusions, to which 
he is subject, they should not be con- 
fined to evidence of his insane con- 
dition on the very day of the alleged 
assault, as cireymstances showing his 
mental condition at previous times 
may have a bearing on the question 
of his sanity at that time. State v. 


Reg. v. Hill, 5 Cox C.C, 


Kelley, 57 N.H. 549. 


92. Bouldin v. State, 222 S.W. 555, 
87) Nex-Or: 419. 


93. Mell v. State, 202 S.W. 33, 133 
Ark, 197, L.R.A.1918D 480. 


[a] Insane delusions of mother of 
witness.—In a prosecution for rape, 
evidence as to insane delusions of 
prosecutrix’s mother and as to false 
accusations against a person other 
than defendant, made with intent to 
extort money from him, was admissi- 
ble for the purpose of testing the com- 
petency of the mother as a witness; 


but, where she was not introduced, | 


such evidence was inadmissible to im- 
peach the credibility of the prosecu- 
trix, where neither the connection of 
the prosecutrix with the intent to ex- 
tort, nor the insane delusion was 
shown by her testimony, although she 
had affirmed her willingness to sub- 
stantiate the false charges of her 
mother, based upon the insane delu- 
sion, and although defendant claimed 
that the accusation against him was 
false, and was based upon an insane 
delusion. Battles v. State, 109 S.W. 
1'95, 58 Tex.Cr: 202. 


94. Caton v. State, 147 S.W. 590, 66 
Tex.Cr. 473 


95. Wallen Sli v. Torres, 27 Porto 
Rico 739. , 


96. Valentin v. Torres, supra. 


97. Hicks v. State, 75 N.E. 641, 165 
Ind. 440. 
98. Intoxication as affecting 


weight and sufficiency of evidence see 
BHvidence § 1770. 


99. Ala.—Alabama Power Co. v. 
Kendrick, 123 So. 215, 219 Ala. 692; 
Smith v. State, 62 So. 864, 183 Ala, 
10; Billingsley v. Nashville, C. & St. 
L. Ry., 58 So. 433, 177 Ala. 342. Par- 
ris v. State, 57 So. 857, 175 Ala. i; 
Gallant v. State, 52 So. 739, 167 Ala. 
60; Morris v. State, 39 So. 608; Sand- 
lin v. State, 146 So. 82, 25 Ala. App. 
311; Vintson v. State, 121 So. 698, 23 
Ala.App. 51 [cert den 121 So. 699, 219 
Ala. 193]; Ware v. State, 108 So. 645, 


21 Ala.App. 407; Hannah v. State, 99 
So. 60, 19 Ala.App. 574; Rector v. 
State, 66 So. 857, 11 Ala.App. 3338. 


Cal.—People v. Bennett, 249 P. 20, 
79 Cal.App. 76; Grover v. Morrison, 
190 PB. 1078, 47 Cal.App. 521; People 
ee emepaehe 135 P.~508, 22 Cal.App. 


Conn.—Tuttle v. Russell, 2 Day 201, 
2 Am.D. 89. 


Idaho.—State v. Tilden, 147 P. 1056, 
1061, 27 Idaho 262 [quot Cyc]. 


Ind.—Pittsburgh,. etc., R. Co. v. 
O’Conner, 85 N.E. 969, 171 Ind. 686. 


Iowa.—State v. Castello, 17 N.W. 
605, 62: Iowa 404. 


Kan.—State v. 
139, 89 Kan. 422. 


Ky.—Voils v. Commonwealth, 14 S. 
W.(2d) 381, 228 Ky. 149; Left Fork 
Coal Co. v. Owens’ Adm’ x, 159 "SW. 
703; 156 ‘Ky. 222. 


La.—State v. Sejours, 
113 La. 676. 


Mass.—Commonwealth v. Barber, 
158 N.E. 840, 261 Mass. 281; La- 
brecque v. Donham, 127 N.E. 537, 236 
Mass. 10; Joyce v. Parkhurst, 22 N.E. 
899, 150 Mass. 243. 


Miss.—Byrd v. State, 123 So. 867, 
869, 154 Miss. 742 [quot Cyc]. 


Mo.—Sanders v. Armour & Co. of 
Delaware, (App.) 292 S.W. 443, 447 
feit:.@ye]. 

Mont.—Herzig v. Sandberg, 172 P. 
132, 54 Mont. 538. 


Neb.—Bliss v. Beck, 114 N.W. 162, 
80 Neb. 290, 16 Ann.Cas. 366; Willis 
v. State, 61 N.W. 254, 43 Neb. 102. 


N.J.—Klemann yi Atlantie City R 
Co., 185 A. 664, 5 N.J.Misc. 133. 


N.Y.—Sisson v. Conger, 1 Thomps. 
oe 564; Van Loan v. Willis, 13 Daly 


N.C.—State v. Rollins, 18 S.E. 394, 
113 N.C. 722. 


Okl.—Pickering v. State, 240 P. 1095, 


Alexander, 131 P. 


37 So. 599, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 924-926] 


render him absolutely unworthy of credit,’ and it is 
proper to cross-examine a witness fully as to wheth- 
er he was intoxicated at such time.? The intoxica- 
tion of a witness at the time when he testifies also 
goes to his credibility.? The fact that a witness was 
arrested or indicted for being drunk, however, is 
wholly immaterial and sheds no light on the credi- 
bility of his testimony. So, where there is no evi- 
dence that a witness was drunk at the time of the 
occurrence as to which he testifies, evidence that, 
when he was drunk, he knew nothing until he be- 
came sober, is properly excluded.> That a witness 
was intoxicated must be proved by direct testimony 
or by acts and conduct of the witness, and not by 
evidence of the quantity of spirits he had previous- 
ly drunk.* It has been held that evidence of intox- 
ication is not admissible where there is no showing 
that such intoxication took place at or about the time 
of the particular transaction as to which testimony 
was given,’ although it has also been held that it may 


32 Okl.Cr. 315; Sebert v. State, 240 P. 
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be shown that the witness appeared to be drinking 
shortly after the occurrence to which he testified, as 
affecting his ability to remember the facts distinct- 
ly.8 Evidence that a witness was intoxicated, without 
showing the extent of the intoxication, is too vague 
to discredit him.® So, where the evidence is con- 
flicting as to whether a witness was drinking at the 
time of the occurrence in question, testimony that 
he was sober two or three hours after the occurrence | 
is inadmissible.?° 


[§ 925] (d) Hypnosis. The fact that a witness 
has been hypnotized by and is much under the in- 
fluence of the party for whom he testifies bears on 
his: credibility.14 


[§ 926] (e) Use or Influence of Drugs. The mere 
fact that a witness uses or has used drugs does not 
impair his credibility in the absence of any showing 
that his mind or memory has been affected thereby,+? 
or that he was under the influence of drugs at the 


evening, defendant was no¢ limited to 
proof that the witness was intoxicat- 
ed when he claimed the purchase was 
made, but could show that he was in- 
toxicated the day before and the day 
after the purchase, and practically all 
the time he was present in the town 


testimony 


1093, 32 Okl.Cr. 224; Prochneau v.|that during the month in question he 

State, 240 P. 1090, 82 Okl.Cr. 210;] habitually used intoxicating liquors 

Stanfield v. State, 285 P. 256, 30 Okl. | was admissible in rebuttal. Kuenster 

Cr. 82. v. Woodhouse, 77 N.W. 165, 101 Wis. 
Or.—State v. McKiel, 259 P. 917, 918, | 719 

122 Or. 504 [cit Cyc]; State v. Ed- 1. Smith v. State, 62 So. 864, 183 

wards, 210 P. 1079, 106 Or. 58. Ala. 10; State v. Tilden, 147 P. 1056, 


#1 \ geile ieaated yv. State, 5 Humphr. 


Tex.—Smith v. State, 51 S.W.(2d) 
686, 121 Tex.Cr. 231; Roberts v. State, 


35 S.W.(2d) 175, 417. Tex.Cr. 418; 
Holland v. State, 10 S.W.(2d) 561, 
110 Tex.Cr. 384; McCarty v. State, 


298 S.W. 575, 107 Tex.Cr. 589; Boul- 

din v. State, 222 S.W. 555, 557, "87 Tex. 

Cr. 419 [cit Cyc]; Russell v. State, 

209 S.W. 671, 84 Tex.Cr. 245; Reed v. 
State, 200 S'w. 843, 82 Tex.Cr. 657; 

eee v. State, 132 S.W. 127, 60 Tex. 
Me 5. 


Va.—Patterson v. Commonwealth, 
123 S.E. 657, 139 Va. 589 [error dism 
qeqer 349, 270 U.S. 632, 70 L.Ed. 


Wash.—Schneider v. Great North- 
ern R. Co., 91 °P. 565, 47 Wash. 45. 


Wis.—Pollock v. State, 116 N.W. 
851, 136 Wis. 136; Mace v. Reed, 62 
N.W. 186, 89 Wis. 440. 


But see Knight v. State, 105 S.E. 
642, 26 Ga.App. 42 (in a prosecution 
for possessing liquor, where officer 
arresting defendant testified that he 
saw a glass jug in an automobile and 
smelled of the stopper and it smelled 
like whisky, and that he could tell 
corn whisky from seeing it in a glass 
jug, exclusion of testimony that officer 
had been drinking and was drunk of- 
fered to show his inclination to drink 
or try to drink from the jug in ques- 
tion was not error). 


[a] @hus, where accused testified 
that he had not been drinking on the 
night of the killing, the state could 
show that thirty minutes after the 
killing his breath smelt strongly of 
whisky as a circumstance affecting 
the accuracy of his testimony detail- 
ing the circumstances surrounding the 
killing. Payton v. State, 132 S.W. 127, 
60 Tex.Cr. 475. 


[b] Rebutting testimony of sobri- 
ety.—Where the issue involved de- 
fendant’s recollection of the transac- 
tion in dispute, and his credibility as 

witness, and he was permitted to 
testify that on the day in question he 
was sober, and had not drunk any- 
thing when the transaction took place, 
but might have been under the influ- 

, 


1061, 27 Idaho 262 [quot Cyc]; Peo- 
ple v. Enright, 99 N.E. 936, 256 Ill. 
221, Ann.Cas.1918E 318; State v. Cas- 
tello, 17 N.W. 605, 62 Iowa 404. 


[a] Thus such a witness is entitl- 
ed to belief if his recollection of the 
events is clear, or if his testimony 
is corroborated. State v. Castello, 
17 N.W. 605, 62 Iowa 404. 


2. See infra § 1021. 


3. Silvey v. Harm, 8 P.(2d) 570, 
120 Cal.App. 561; People v. Haydon, 
P23 BY 14.02) 8 Cal.App. 543 [reh den 
1:23.-P. 1114, 18 Cal.App. 543]; Myers 
v. State, 39 S.W. 111, 37 Tex.Cr. 208. 


4 Alabama Power Co. v. Kendrick, 
123 So. 215, 219 Ala. 692; Rector v. 
State, 66 So. 857, 11 Ala.App. 333. 


5. Click v. State, (Tex.Cr.) 155 S. 
W. 270; Russell v. State, (Tex.Cr.) 
155 S.W. 270; Thornton v. State, (Tex. 
Cr.) 155 S.W. 270: Caples v. State, 
155 S.W. 267, 69 Tex.Cr. 894. 


6. Tuttle v. Russell, 2 Day (Conn.) 
201, 2 Am.D. 89. But see Fleming v. 
State, 5 Humphr. (Tenn.) 564 (hold- 
ing that the large quantity of liquor 
drunk is a circumstance tending to 
prove drunkenness, and, as such, is 
goreetant evidence to prove that 
act). 


pee U.S.—Belcher v. U.S., 50 F.(2d) 


Ala.—Bowen v. State, 117 So. 204, 
217 Ala. 574. 


Ark.—Equitable Powder Mfg. Co. v. 
St. Louis & S. F. R. Co., 150 S.W. 1028, 
105 Ark. 697. 


Miss.—Perkins v. State, 95 So. 95, 
130 Miss. 744. 


Mo.—State v. Clinkenbeard, (App.) 
185 S.W. 558. 


§.D.—State v. Smith, 197 N.W. 231, 
47 S.D. 216. 


Tex.—Woodard v. State, 255 S.W. 
175, 95 Tex.Cr. 534, 


Wis.—Pollock v. State, 
851, 186 Wis. 136. 


But see Péople v. Salladay, 135 P. 
508, 22 Cal.App. 552 (where complain- 
ing witness testified to purchasing 
whisky from accused on a particular 


116 N.W. 


where defendant resided). 


[a] Thus, in a prosecution for the 
unlawful sale of intoxicating liquor, 
evidence of the intoxication of the 
prosecuting witness the night before 
the alleged purchase was properly ex- 
cluded as too remote. State v. Clink- 
enbeard, (Mo.App.) 185 S.W. 553. . 


8. Moulton v. State, 98 So. 709, 19 
Ala.App. 446 [cert den 98 So. 715, "210 
Ala. 656]. 


9. El Paso, etc., R. Co. v. Lumbley, 
120 S.W. 1050, 56 "Tex. Civ.App. 418. 


10. Brewer vy. State, 120 So. 301, 
23 Ala.App. 35. 


[a] Reason for rule.—‘“It is well 
known that occasions of sudden ex- 
citement have a tremendous sobering 
effect upon one under the influence of 
whisky; and it may have been that 
this witness was drunk at the time of 
the difficulty, and then have been by it, 
and the intervening period, thorough- 
ly Sobered by the time these witness- 
es saw him.” Brewer v. State, 120 So. 
301, 312, 23 Ala.App. 35. 


11. State v. Exum, 50 S.B. 283, 138 
Na. 599. 


[a] Thus, where, on a trial for 
homicide, defendant’s wife was asked 
on cross-examination if she had ever 
been hypnotized by defendant, and an- 
swered, ‘Yes, three times,” the answer 
was properly’ admitted as affecting her 
credibility, as defendant testified “that 
he had hypnotized his wife on three 
occasions, and his testimony tended to 
show that he had great infiuence over 
her. (State v. Hxum, 50 S.B. 283, 138 
Nic. 599% 


12. Ala.—Standard Oil Co. v. Car- 
ter, 98 So. 575, 210 Ala. 572: 


Fla.—Nelson v. State, 128 So. 1, 9» 
Fla. 1032; Eldridge v. State, 9 So. 448, 
27 Fla. 162. 


Ga.—Gordon v. Gilmer, 80 S.E. 1007 
141 Ga. 347; 
Ga. 528. 


Ind.T.—Williams v. U. S., 88 S.W. 
334, 6 Ind.T. 1. 


Iowa.—Botkin v. Cassady, 76 N.Ww. 
722, 106 Iowa 334. 7 


Mont.—State v. Gleim, 41 P. 998, 17 
re weet 17, 52 Am.S.R. 655, 31, LR: A; 


> 
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time of the occurrence as to which he testifies,1* or 
is under such influence when his testimony is giv- 
en;1* but the evidence of a witness who was under 
the influence of a drug at the time of the occurrence 
to which he testifies or is under such influence at the 
time of testifying is very unreliable and should be 
considered by the jury as bearing on his eredibil- 
ity,1® and the habitual use of drugs to excess may be 
shown as a circumstance to be considered by the jury 
in determining his memory and mental condition,?® 
expert evidence being admissible as to the effect of 
habitual use of opiates,17 and as. bearing on the 
probability of the witness having been under the in- 
fluence of drugs at the time of the occurrence to 
which he testifies and hence unable to observe accu- 
rately.1® 


[$ 927] (f) Age. The age of a witness may bear 
upon his credibility,!® and, while the testimony of a 
witness is not to be disregarded or discredited merely 
because he was very young at the time to which his 
testimonyrelates,?° where a witness well advanced in 
years testifies as to matters occurring in his early 


. 


childhood, his testimony should be perfectly consist- . 


ent in order to be credited.24. Where a child is adjudg- 
ed a competent witness, his testimony need not be cor- 
roborated in order to be believed ;?2 and it has been 
held that the testimony of a child, unshaken upon 
cross-examination, is entitled to a very high degree 


N.J.—State v. Juliano, 138 A. 575, 
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of credit.22 Where in a divorce suit a young child 
of one of the parties gave testimony favorable to 
the parent in whose custody she then was, and in a 
proceeding to open the decree the child who had been 
transferred to the care of the other parent was will- 
ing to swear that her former testimony was false, it 
was held that her testimony was unworthy of ered- 
1.2 

[§ 928] (g) Laying Foundation for Discrediting 
Evidence. In order to warrant the introduction of 
evidence as to the mental capacity of a witness for 
the purpose of discrediting him, a foundation must 
be laid by interrogating him as to matters which it 
is proposed to show,?® but it has been held that the 
intoxication of a witness at the time of the events 
to which he testifies may be shown without first ask- 
ing him whether he was intoxicated.?°® 


[§ 929] (7) Knowledge and Recollection?*?—(a) 
In General. As one who lacks knowledge on the sub- 
ject under investigation is not a credible witness to 
be accepted as worthy of belief in that particular in- 
quiry,2® it is always proper, as bearing on credi- 
bility, except where the witness does not profess to 
know about what he testifies,?° and subject to the rule 
that the scope and extent of the cross-examination is 
within the discretion of the court,?® to test the ac- 
curacy of a witness’ knowledge or recollection con- 
cerning the matters about which he testifies,?? and it 


N.J.—R. B. Potter Auto Co. v. Van ] lowa 631. 


103 N.J.Law 663. 


Wash.—State v. Schuman, 153 
1084, 89 Wash. 9, Ann.Cas. 1918A bse. 


13. Standard Oil Co. yv. Carter, 98 
Sos 575, 210 Ala. 672°. Eldridge» v. 
State, 9 So. 448, 27 Fla. 162; State v. 
Gleim, 41 P. 998, 17 Mont. 17, 52 Am. 
S.R. 655, 31 L.R.A. 294; State v. Schu- 
man, 153 P. 1084, 89 Wash. 9, Ann.Cas. 
1918A 633. 


14. Standard Oil Co. v. Carter, 98 
So; 5675, 210 Ala. 572; Hildridge v. 
State, 9 So. 448, 27 Fla. 162; MeDowell 
Vv. Preston, 26 Ga. 528; Williams v. 
U. S., 88 Siw. 334, 6 Ind.T. 1. 


15. Markowitz v. Markowitz, (Mo. 
App.) 290 S.W. 119, 122 [quot Cyc]; 
Effinger v. Effinger, 239 P. 801, 48 Nev. 
205; State vy. White, 39 P. 160, 41 P. 
442, 10 Wash. 611. 


16. State v. Fong Loon, 158 P. 233, 
29 Idaho 248, L.R.A.1916F 1198; State 
v. Prentice, 1838 N.W. 411, 192 Iowa 
207, 15 A.L.R. 904; Beland vy. State, 
217 S.W. 147, 86 Tex.Cr. 285; Ander- 
son v. State, 144 S.W. 281, 65 Tex.Cr. 
365. 


17. Anderson y. State, 144 S.W. 281, 
65 Tex.Cr. 365. 


Opinion of expert generally sce 
Criminal Law § 1532; Evidence § 733. 


18. People v. Webster, 34 N.E. 730, 
139 N.Y. 73. But see State v. King, 
92 N.W. 965, 88 Minn. 175 (holding 
that, in a criminal prosecution it was 
not error to exclude evidence offered 
by defendant to show that a witness 
called by the state was a confirmed 
user of opium and unreliable, the wit- 
ness being before the court and jury, 
who could judge of his appearance 
and manner in which he gave his tes- 
timony). 

19. Ala.—Fonville v. State, 8 So. 
688, 91 Ala. 39. 


Ga.—Frasier v. State, 85 S.B. 124, 
148 Ga. 322. 


Dien, 157 A. 129, 9 N.J.Mise. 1235. 


Tex.—Roberts v. State, 35 S.W.(2d) 
WS La "Tex. Cra 48, 


Man.—Rex v. Parkin, 31 Man. 438, 
66 Dom.L.R. 175. 


fa] Thus, trial judge was not re- 
quired to believe statements of six- 
year-old boy, who because of his im- 
maturity was not put upon oath. R. 
B. Potter Auto Co. v. Van Dien, 157 A. 
129, 9 N.J.Mise. 1235. 


20. Moffett v. South Park Com’rs, 
28 N.E. 975, 138 Ill. 620; People v. 
Alambra, 55 Philippine 578; State v. 
Le Blanc, 6 S8.C.L. 354, 5 S.C.L. 339. 


{a] Thus the evidence of a child 
of seven years of age, corroborated by 
circumstances, is sufficient to justify 
a conviction of a capital crime, al- 
though that evidence be contradicted 
by the evidence of an adult. State v. 
Le Blanc, 6 S.C.L. 354, 5 S.C.L. 339. 


[b] Necessity for corroboration.— 
Under Code Cr. Proce. § 392, providing 
that, where a child under the age of 
twelve years, offered as a_ witness, 
does not, in the opinion of the court, 
understand the nature of an oath, the 
evidence of such child may be receiv- 
ed, although not given under oath, 
“but no person shall be held or con- 
victed of an offense upon such testi- 
mony unsupported by other evidence,” 
corroboration is not required where 
the testimony of a child is received 
under oath. People v. O’Brien, 26 N. 
Y.S. 812, 74 Hun 264, 9 N.Y.Cr. 51. 


21. Parker v. Chambers, 24 Ga 
518; People v. Hancock, 25 P. 1093, 
7 Utah 170. 


[a] Rule applied to witness testi- 
fying more than fifty years after the 
oceurrence, as to a matter transpiring 
when he was not more than six or 
seven years old. Parker vy. Chambers, 
24 Ga. 518. 


22. State v. Todd, 82 N.W. 322, 110 


23. Com. v. Quinn, 20 Pa.Dist. 85. 


24 Pedrick v. Pedrick, (N.J.Ch.) 3 
A. 406. - 


25. va v. 
Rico 739 


26. Bliss v. Beck, 114 N.W. 162, 80 
Neb. 290, 16 Ann. Cas. 366. 


27. Cross-examination as to: 
Certainty as to facts see infra § 1016. 


Knowledge and experience see infra § 
1023. 


Memory and recollection see infra § 


Observation see infra § 1026. 


Relation between condition of mem- 
ory and credibility of witness gener. 
ally see Evidence § 1774. 


28. Dewein v. State, 179 S.W. 346, 
120 Ark. 302; Teiee Vv. Railroad Co., 
10 Phila. 153, 31 Leg.Int. 204; State 
v. Babcock, 51 Vt. 570. 


29. Niles v. Central Vermont Ry. 
Co., 89 A. 629, 87 Vt. 356. 


[a] Thus, where an engineer tes- 
tified that he “understood” that an- 
other railroad company was discard- 
ing such engines as defendant’s which 
leaked steam, and substituting other 
kinds in their place, defendant could 
not show that the engineer had no 
actual knowledge of that fact, since 
he did not purport to testify as to his 
actual knowledge. Niles v. Central 
vermont Rys Cos. 89) A." 6295-3 7a 


~ 
Torres, 27 Porto 


30. See supra § 792. 


31. U.S.—Ludtke vy. Herzog, 72 F. 
142, 18 C.C.A. 487. 


Ala.—Manning v. State, 116 So. 360 
217 Ala. 357; Ford v. Bradford, 97 So. 
55, 210 Ala. 48; Nashville, ete., R. Co. 
v. Crosby; 70° So. 7%, 194 Ala. 3385 
Stearnes v. Edmonds, 66 So. 714, 189 
Ala. 487; Eutaw.v. Botnick, 43 So. 739 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is permissible to ask the witness on cross-examina- 
tion as to the completeness or distinctness of his 
Too much weight must not be given 
to minute calculations of time and space based on 
mere approximations,** and, where the witness makes 


recollection.®2 


150 Ala. 429; Southern Ins. Co. v. 
Tate, 112 So. 365, 22 Ala.App. 72 [cert 
den 112 So. 918, 216 Ala. 694]; Lan- 
caster v. State, 106 So. 609, 31 Ala. 
App. 140 [cert’ den 106 So. 617, 618, 
mia Alaw2,) 16.1. 


Cal.—People vy. Mohammed, 208 P. 
963, 189 Cal. 429. » 


Del.—Atlantic Refining Co. v. Fein- 
berg, 112 A. 685, 31 Del. 183; Palmer 
v. Lodge, 109 A. 125, 30 Del. 537; Free- 
man vy. Wilmington & Philadelphia 
Traction Co., 80 A. 1001, 26 Del. 107; 
Butler v. Wilmington City Ry.. Co., 78 
A. 871, 25 Del. 262; Smith v. Kemeth- 
er, 76 A. 482, 24 Del. 572. 


D.C.—Washington & O. D. Ry. Co. v. 
Smith, 289 F. 582, 53 App.D.C. 184; 
Carroll iV. Parry, 48 App.D.C. 458. 


Ind.—Fox y. Barekman, 99 N.E. 989, 
178 Ind. 572. 


Iowa.—Wiar v. Wabash R. Co., 144 
N.W. 708, 162 Iowa 702. 


Ky.—Eldridge v. Commonwealth, 17 
S.W.(2d) 403, 229 Ky. 499. 


La.—Wimbish y. Mayer, 81 So. 373, 
144 La. 865. 


Mich.—Gavigan vy. Scott, 16 N.W. 
769, 51 Mich. 373. 


Mo.—State v. Lockhart, 87 S.W. 457, 
188 Mo. 427; Inlow v. Bybee, 99 S.W. 
785, 122 Mo.App. 475; Clark v. Finn, 
12 Mo.App. 583. 


Neb.—Shafer v. Beatrice 
Bank, 156 N.W. 632, 99 Neb. 317 


N.H.—Saucier v. New Tanighlye 
Spinning Mills, 56 A. 545, 72 N.H. 292. 


N.Y.—Kelly v. Saugerties, 97 N.Y.S. 
177, 110 App.Div. 561; Lemoine v. 
Gauton, 2 B.D. Smith 343. 


N.D.—Ward County v. Warren, 155 
N.W. 658, 32 N.D. 79. 


Pa.—Clapp v. Vellner, 109 A. 636, 
266 Pa. 332; Daniel v. Lance, 29 Pa. 
Super. 454. 


S.D.—Doolin v. City of Winner, 204 
N.W. 899, 48 S.D. 400. 


Tex.—Wren v. Howland, 75 S.W. 
894, 33 Tex.Civ.App. 87; Payne v. 
State, 272 S.W.- 788, 100 Tex.Cr. 241; 
Rutherford vy. State, 90 S.W. 172, 49 
Tex.Cr. 21. 


Vt.—McKindley v. Drew, 37 A. 285, 
69 Vt. 210. 


Va.—Low Moor Iron Co. v. Jackson, 
84 S.E. 100, 117 Va. 76. 


Wash.—Vizzaro v. King County, 227 
P. 497, 130 Wash. 398. 


W.Va.—Butts v. Butts, 94 S.E. 360, 
81 W.Va. 50. 


But see Shiflett v. State, 106 S.E. 
750, 26 Ga.App. 483 (on a trial for 
malicious mischi f, the exclusion of 
evidence that a itness for the state 
told defendant’s witness that he did 
not see defendant commit the act, and 
only knew what another told him, was 
not error). 


[a] Where witness bases his opin- 
ion on particular treatise, extracts 
from it may be introduced for im- 
peachment purposes. State v. Black- 
burn, 114 N.W. 5381, 136 Iowa 743. 


{b] Eyesight.—Where a police of- 
ficer, who had seen defendant and de- 
ceased together on the night of the 
homicide, while testifying as a wit- 
ness, used glasses to examine a map, 
and on cross-examination testified 


5 tate 


WITNESSES 


that he had used glasses for one or 
two years to read and write, but for 
no other purpose, and did not wear 
glasses on the night of the ‘homicide, 
defendant was not entitled to intro- 
duce the glasses in evidence to prove 
that the witness had defective vision. 
ie v. Carter, 66 N.E. 716, 183 Mass. 


[c] Question to one witness 
whether another was not mistaken in 
his evidence is not permissible, as it 
is the province of the jury to deter- 
mine whether such witness is mistak- 


en. Braham y. State, 38 So. 919, 143 
Ala. 28. 
[ad] Interrogation about independ- 


ent transaction to test memory.— 
Permitting a witness to be asked, to 
test his memory, whether he had not 
signed a bond in another suit, and 
then denied it, was not an abuse of 
the court’s discretion, the motive of 
the witness not being impugned. 
Stan v. Pelzer, 32 S.E. 431, 54 S.C. 


[e] Where defendant’s mother tes- 
tified she gave date of defendant’s 
birth to census taker, a school census 
was admissible as affecting her credi- 
bility. Eldridge v. Commonwealth, 17 
S.W.(2d) 403, 229 Ky. 499. 


{f] Time, place, and circumstances 
of making of oral contract, and the 
incipient negotiations, whether writ- 
ten or oral, are relevant and admissi- 
blé on issues as to recollection and 
credibility of witnesses. Butts v. 
Butts, 94 S.BH. 360, 81 W.Va. 55. 


32. State v. Hall, 44 S.E. 553, 132 
N.C. 1094. And see infra § 1024 


33. Born y. Bulletin Co., 100 Pa. 
Super. 300. 


34. Eutaw v. Botnick, 48 So. 739, 
150 Ala. 429. And see infra § 1013. 


85. Inglis v. State, 68 So. 583, 13 
Ala.App. 184; Wright v. Schultz, (Ky.) 
122 S.W. 138; Lodge v. Railroad Co., 
10 Phila. (Pa.) 1538, 81 Leg.Int. 204. 
But see State v. Wakely, 117 P. 95, 43 
Mont. 427 (holding that, where a de- 
tective for the state, on a trial for 
operating games of chance, testified 
that he was familiar with the games, 
that he had seen them played, but had 
never played them, it was immaterial 
to inquire how he gained his knowl- 
edge of such games). 


[a] Thus, a statement of a witness 
that he did not know a fact except 
from hearsay, made in response to a 
question on _ cross-examination, is 
properly received. Inglis v. State, 68 
So. 5838, 18 Ala.App. 184. 


36. U.S.—U. S. v. Cole, 153 F. 801; 
U. S. v. Ybanez, 53 F. 536. 


Ala.—Waters vy. Creagh’s Ex’x, 4 
Stew.&P. 410. 


Ark.—Rogers v. Cunningham, 178 S. 
W. 413, 119 Ark. 466. 


Del.—Wollaston v. Stiltz, 114 A. 198, 
$1 Del. 273; Rash’ v.. Pratt, 111 A. 225; 
31 Del. 18; Warren v. Harlan & Hol- 
lingsworth Corp., (84, "A“. 215, 26° Del. 
182; Campbell v. Walker, 78 A. 601, 
25 Del. 41; State v. Curdy, 75 A, 868, 
24 Del. 208; State v. McCallister, 76 
A. 226, 23 Del. 301; State v. Stewart, 
67 A. 786, 22 Del. 435; Simeone v. 
Lindsay, 65 A. 778, 22 Del. 224; Jam- 
nienski v. Lobdell Car Wheel Co., 63 
A. 935, 21 Del. 385. 


I11l.—Hansell v. Erickson, 28 Ill. 257; 
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an estimate, he may be cross-examined as to matters 
throwing light upon the reasonableness of his es- 
timate.*4 It is also proper to consider the source of 
his information,®®> the means by which his knowl- 
edge was acquired,*® his opportunity for,®* and pow- 


Rankin y. Crow, 19 Ill. 626; German 
Beane Co. v. Von Gunten, 13 [l1.App. 
593, 


N.C.—State v. Beal, 
199 N.C. 278. 


Ohio.—Dime Savings Bank of Can- 
ton v. Morton, 157 N.H. 825, 25 Ohio 
App. 157; Hine v. Hine, 157 N.E. 308, 
25 Ohio App. 120. 


154 S.E. 604, 


Philippine.—U. S. v. Lasada, 18 
Philippine 90. 
[a] Thus a single witness, who 


heard a conversation set up in com- 
plainant’s bill between complainant 
and a deceased executor, is sufficient 
to prove the declarations made in such 
conversation, as against a surviving 
executor, who does not, in denying 
that there was such a ‘conversation, 
show how he acquired knowledge jus- 
tifying his denial. Waters v. Creagh’s 
Bx’x, 4 Stew.&P. (Ala.) 410. 


37. U.S.—Illinois Cent. R. Co. v. 
ONeill, UAT UE. 13285100: | C:.CrAen 6bsy 
U. S. v. Guthrie, 171 W528) Ex pe 
Lung Wing Wun, 161 F. 211; U.S. v. 
Cole, 153 F. 801; U.S. v. Kenney, 90 
F. 257; Wackerle v. Mutual L. Ins. 
Co., 14 FEF. 23, 4 McCrary. 508; The 
Western Metropolis, 29 F.Cas.No. 17,- 
439, 2 Ben. 399. 


Ala.—Alabama Great Southern R. 
Co. v. Molette, 93 So. 644, 207 Ala. 624; 
Hitt v. Rush, 22 Ala. 563; Stewart v. 
State, 89 So. 391, 18 Ala.App. 92 [cert 
den sub nom. Ex parte State ex rel. 
Attorney General, 89 So. 395, 206 
Ala. 9]. 


Ark.—Rogers v. Cunningham, 178 S. 
W. 4138, 119 Ark. 466. 


Del.—State v. Ellis, 112 A. 172, 31 
Del. 156; State v. McIvor, 111 A. 616, 
31 Del. 123; Freiberg Lumber Co. v. 
Rosalie Mahoney S. S. Corp., 111 A. 
279, 31 Del. 44; Palmer v. Lodge, 109 
A. 125, 30 Del. 587; Lemmon v. Broad- 
water, 108 A. 273, 30 Del. 472; State 
Mv. Barino,. 1072 A. 833," 30" Dela stor 
Ponder v. Maryland, etc., R. Co., 94 A. 
514, 28 Del. 428; Carroll v. Cohen, 91 
A. 1001, 28 Del. 233; State v. Wyatt, 
89 A. 217, 27 Del. 4738; State v. Brown, 
85 A. 797, 26 Del. 499; Spahn v. Peo- 
ple’s R. Co., 83 A. 27, 92 A. 727, 26 Del. 
302; Freeman v. Wilmington & Phila- 
delphia Traction Co., 80 A. 1001, 26 
Del. 107; Tobias v. People’s R. Co., 
80 A. 858, 26 Del. 59; Linthicum vy. 
Truitt, 80 A. 245, 25 Del. 338; State v. 
Brittingham, 80 A. 242, 25 Del. 330; 
Butler v. Wilmington City Ry. Co., 78 
A. 871, 25 Del. 262; State v. Primrose, 
77 A. 717, 25 Del. 164; State v. Borrel- 
li, 76 A. 605, 24 Del. 349; Stafford v. 
Williams, 76 A. 626, 24 Del. 288; 
Plummer v. Collins, 77 A. 750, 24 Del. 
281; State v. Curdy, 75 A. 868, 24 
Del. 208; State v. Dinneen, 76 A. 623, 
23 Del. 505; State v. Woods, 77 A. 490, 
23 Del. 499; Joseph v. Johnson, 82 A. 
30, 23 Del. 468; State v. McCallister, 
76 A. 226, 23 Del. 301; State v. Stew- 
art, 67 A. 786, 22 Del. 435; Rogers v. 
Rogers, 66 A. 374, 22 Del. 267; Staun- 
ton v. Smith, 65 A. 593, 22 Del. 193; 
Green y. Council of Newark, 62 A. 
792, 21 Del. 316. 


Ill.— Brady v. Thompson, 17 Tll. 270; 
Eller v. Eller, 198 Il].App. 411; Reeves 
v. Peoria Ry. Co., 196 Ill. App. 322. 


Ind.—Schoenfeld-Yatter Gkoys 
Cline, 115 N.E. 787, 64 Ind.App. 285." 


Ind.T.—Atoka Coal & Mining Co. v. 
Miller, 104 S.W. 555, 7 Ind.T. 104 [rev 
on other grounds 170 F. 584,95 C.CLA. 
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er of, accurate observation of the matters to which 
he testifies,?* his understanding or comprehension of 
the facts to which he testifies,?® his reason for recol- 
lecting them,*® his experience and familiarity with 
the matter in controversy,*! and his general acquaint- 
ance with the subject to which his testimony re- 
lates.42 Where an unimpeached witness states a fact 
as of his own knowledge, it must be taken that he 
had competent means of information and knowledge 
of the fact, unless the contrary appears.** The fact 
that a witness’ recollection is not clear as to all the 
details of the matter concerning which he testifies 
goes to his credibility ;** but the fact that a witness 
who testifies as to a conversation or confession is 
unable to remember all that was said or done at the 
time is no ground for rejecting his testimony entire- 
ly,*® nor is a witness absolutely discredited because 
he does not recall a transaction in which he partici- 
pated,+® and the fact that the memory of a witness 
is at fault in some matters does not discredit his 
testimony of an event of a nature to be yividly im- 
pressed upon his mind.*7 So, also, where an unim- 
peached witness has testified positively as to certain 


matters, his credibility is not affected by the fact. 


that he was uncertain about them when first inter- 
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viewed before the trial concerning them.*® It is im- 
proper to ask a witness whether his recollection is as 
clear on one subject as it is on others.*® The testi- 
mony of a witness which is clear and positive as to 
a certain transaction is entitled to greater weight 
than that of one who remembers nothing of such 
transaction except from seeing his handwriting in a 
receipt given by him.5®° The memory of a witness, 
not affected by mental derangement, is not to be im- 
peached by other witnesses in order to disparage his 
testimony ;°+ it must be done by cross- -examination. >? 
On the other hand, evidence has been held admissi- 
ble to show an abnormal condition of the mind caused 
by disease or habits which impair the memory.®* 
Writings used to test the recollection of a witness 
need not previously have been made exhibits ;°* in 
fact it is only when the witness fails to recollect 
after reading them that they may be received in 
evidence.®> A witness who feigns forgetfulness of 
circumstances collateral to his main story, which 
he must recollect if he has any memory at all, and 
in respect to which he would be open to contradic- 
tion if his testimony is untrue, is unworthy of be- 
lief.5* Where a witness, asked on cross-examina- 
tion whether he made certain statements, testified 


664]. 


Kan.—Wideman v. 
619, 100 Kan. 102. 


Mass.—Washburn v. R. F. Owens 
Co., 155 N.H. 432, 258 Mass. 446. 


N.Y.—People v. Rohl, 33 N.H. 933, 
138 N.Y. 616. 


N.C.—Smith v. Smith, 12 S.E. 1045, 
13 S.E. 1138, 103 N.C. 365. 


Tex.—Williams v. State, 
188, 88 Tex.Cr. 26. 


fa] Thus (1) in an action to set 
aside a power of attorney on account 
of the maker’s want of mental ca- 
pacity, it is proper to charge that the 
law attaches peculiar importance to 
the testimony of a subscribing wit- 
ness, and of the attending family phy- 
sician. Smith v. Smith, 12 S.B. 1045, 
13 S.E. 113, 108 N.C. 365. (2) The evi- 
dence of the pilot of a steamer that 
he saw the sail vessel from a quarter 
to a half mile off is more reliable than 
that of other witnesses, who came out 
suddenly into the darkness, that she 
could not be seen so far off. The 
Western Metropolis, 29 F.Cas.No. 17,- 
439, 2 Ben. 399. 


[b] As between witnesses who ap- 
pear equally worthy of belief (1) but 
whose testimony is in irreconcilable 
conflict, credit should be given to 
those who had the best opportunity of 
knowing the facts to which they have 
testified. Abbe v. Rood, 1 F.Cas.No. 
6, 6 McLean 106; Ayer v. The Glaucus, 
2) F.Cas.No. 683, 4 Cliff. 166; Barrett 
v. Williamson, 2 F.Cas.No. i; 051, 4 Mc- 
Lean 589 [aff 13 How. 101, 14 L.Ed. 
68]; Phillips v. Williams, 39 Ga. 597; 
Durham v. Holeman, 30 Ga. 619. (2) 
The witness who has the best knowl- 
edge on the subject is not, however, 
necessarily entitled to the most credit. 
German F. Ins. Co. v. Von Gunten, 
13 Ill.App. 593. 

[c] On question as to strength and 
direction of wind, the testimony of 
the witnesses who were on board a 
sail vessel is more reliable than that 
of witnesses who were on board the 
steamer with which she came in col- 
lision. The Genesee Chief v. Fitz- 
hugh, 12 How. (U.S.) 443, 13 L.Ed. 
1058; The Hammonia, 11 F.Cas.No. 


Faivre, 163 P. 


201 S.W. 


6,005, 4 Ben. 515 [aff F.Cas.No. 6007, 11 
Blatchf. 413]; The Hansa, 11 F.Cas. 
No. 6,037, 5 Ben. 501. 


[d] Pilot, although he-may be a 
witness deserving great consideration 
with respect to the course of his own 
vessel, is not, from the necessity he is 
under to attend especially to his own 
peculiar duties, the best witness with 
respect to the position and course of 
approaching vessels on a dark and 
cloudy night. The Globe, 10 F.Cas.No. 
5,485, 11 N.Y.Leg.Obs. 327. 


[e] Fact that witness was acting 
as juror when he made an examina- 
tion of certain property as to which 
he testifies cannot be shown to give 
additional weight to his testimeny. 
B. H. Palmer & Son v. Cowie, 27 Ohio 
Cir.Ct. 617. 


{f] Statement of a witness that he 
was asleep at the time of the occur- 
rences to which he has testified may 
be shown to impeach his credibility. 
Ba v. Swartz, 126 P. 1091, 87 Kan. 


38. Wiar v. Wabash R. Co., 144 N. 
W. 708, 162 Iowa 702; State v. Beal, 
154 SE. 604, 199 N.C. 278; Meade v. 


United States Casualty Co., 163 S.E. 8, 
111 W.Va. 504. 


39. Smith v. Kemether, 76 A. 482, 
24 Del. 572; Shafer v. Beatrice State 
Bank, 156 N.W. 632, 99 Neb. 317. 


40. State v. McIvor, 111 A. 616, 
81 Del. 123; Grenell v. Michigan Cent: 
Rr COm.s2 N.W. 843, 124 Mich. 141 [foll 
Cole v. Lake Shore, ClCH eCo., Goa N- 
W. 647, 105 Mich. 549]; Segerstrom v. 
Lawrence, 116 P. 876, 64 Wash. 245. 


41. Meffert v. Lawson, 233 S.W. 
31, 289 Mo. 337; Moss v. Best ee ky aa 
Mills, 130 S.E. 635, 190 N.C. 644 


42. Klots v. The Red Jacket, 14 F. 
Cas.No. 1,871; Wright v. Schultz, 
(Ky.) 122 S.W. 138; a unike v. Adam, 
1 Redf.Surr. (N.Y.) 4 


[a] Thus (1) ee reliance is 
to be placed upon the testimony of an 
impartial and respectable lawyer, 
with regard to the due execution of 
a legal -instrument, than upon that 
of a nonprofessional witness. Julke 
v. Adam, 1 Redf.Surr. (N.Y.) 454. 


In collision cases, the testimony of 
passengers who have no practical 
knowledge of seamanship should be 
received with caution. Klots v. The 
Red Jacket, 14 F.Cas.No. 7,871. 


43. Plumb v. J. W. Haullauer, ete., 
Co., 114 N.Y.S, 474, 180 App.Div. 284; 
Kottwitz v. Bagby, 16 Tex. 656. 


44, Walker v. Blassingame, 17 Ala. 
810; Minot v. Boston, etc., R. Co., 66 
A. 825, 74 N.H. 230> 


{a] Thus that the circumstance 
that a witness called to testify to 
declarations cannot state the precise 
time or place or the names of the per- 
sons goes to his credibility. Walker 
v. Blassingame, 17 Ala. 810. 


45. Pond v. State, 55 Ala. 
Wright v.. State, 35 Ark. 639. 


_46. Moran’s Heirs v. Societé Catho- 
lique, ete., $1 So... 658, .107 La. 286: 
See Hale v. Hale, 197 Ill.App. 361. 


47. McClaskey v. Barr, 54 F. 781. 


48. Stewart v. Stewart, 40 A. 438, 
56 N.J.Eq. 761 [aff 68-A. 1116]. 


49. Chester v. Chicago, B. & Q. R. 
Co., 247 Ill.App. 505. 


50. Chicago, etc., 
66 Ill. 471. 


51. People v. Champion, 225 P. 278, 
193 Cal. 441; Ah Tong v. Earle Fruit 
Co., 45.P. 7,-112 Cal. 679; Goodwyn v. 
Goodwyn, 20 Ga. 600; State v. Fal- 
coner, 30 N.W. 655, 70 Towa 416; Arm- 
strong v. State, (OKI. Cra o6LPs (2d) 
pete “Contra Isler v. Dewey, 75 N.C. 


196; 


R. Co. v. Shea, 


52. People v. Champion, 225 P. 278, 
193 Cal. 441; Ah Tong v. Earle Fruit 
Co., 45 P. 7, 112 Cal. 679; Goodwyn v. 
Goodwyn, 20 Ga. 600, 


Cross-examination to discredit or 
test reliability generally see infra §§ 
1006-1029. 


53. Alleman v.iStepp, 3 N.W, 636, 
52 Iowa 626, 35 Am.R. 288. 


54. Precourt v. Driscoll, 157 A. 525, 
85 N.H. 280, 78 ALR. 874. 


55. Precourt v. Driscoll, supra. 
56. Gibbons vy. Potter, 30 N.J.Eq. 


(2) 1204, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 929-937] 


that he did not remember making such statements, 
and could not swear whether he so stated, the jury 
were justified in concluding that, if he could not deny 
making them, he might have made them, and there- 
fore they might be true.°* Where the accuracy of 
a witness’ memory is under diseussion, the ordinary 
tests of trustworthiness of memory, in view of the 
circumstances, must be offered,°® and no argument 
can be based on the elevated character of the wit- 
ness®® and tests showing that the witness has a re- 
markable memory are properly excluded.®°® Courts 
are unwilling to rest their judgment on the testimony 
of witnesses who cannot distinguish between the 
facts within their knowledge and those whose exist- 
ence they are willing to take for granted and swear 
tole* 


[§ 930] (b) Lapse of Time. The fact that a long 
period of time has elapsed between the occurrenc- 
es as to which a witness testifies and the giving of 
his testimony is proper to be considered as bearing 
on eredibility.*®? 


[§ 931] (c) Interest in Observing and Remem- 
bering. The fact that a witness was not interested 
in a transaction and accordingly may not have fully 
understood it goes to his eredibility,®* and this is 
particularly true where the recollection of the wit- 
ness as to occurrences and dates, occurring several 
years before and in which he has no interest, is pos- 
itive and minute.®* 


[§ 932] (d) Knowledge of English Language. 
The mere failure of a witness to understand English 
well does not render his testimony valueless, where 
he understands that about which he testifies,®> and 
his testimony has probative value although he lacks 
ability to express himself clearly in the English lan- 


57. Whitaker v. Staten Island Mid- | 21 Ky.L. 1333. 
land R. Co., 76 N.Y.S. 548, 72 App.Div. 68. 
468. 


208 Ala. 152. 
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[§ 933] (8) Correctness or Incorrectness in Oth- 
er Specific Transactions. The testimony of a wit- 
ness cannot be sustained or impeached by proof of 
his correctness or incorrectness in other specific 
transactions.°7 


[§ 934] (9) Circumstances of Giving Testimony— 
(a) Duress or Compulsion. If duress or coercion 
was used to obtain the testimony of a witness, this 
fact goes to the credibility of the witness,*® but the 
fact that a witness swears that on some other oceca- 
sion he testified under duress, and that the testi- 


-mony then given was false, does not necessarily 


tend to show that he is testifying under compulsion 
at the time that he so swears.°® So the fact that a 
witness had been threatened is no evidence that an- 
other witness was induced by that act to testify 
falsely.7° 


[§ 935] (b) Attendance without Subpoena. It is 
immaterial whether a witness comes to court vol- 
untarily or by process of subpena,’! and according- 
ly, a witness who, without subpcena, voluntarily at- 
tends court from outside the county in which the 
case is tried may be believed, notwithstanding his 
willingness to testify.7? 


[§ 936] (c) Summoning by Adverse Party. The 
party who places a witness upon the stand is entitled 
to show that such witness was summoned by the ad- 
verse party as tending to prove that the latter 
thought the witness worthy of eredit.7? 


[§ 937] (10) Conduct Prior to Testifying—(a) 
In General. A witness may be discredited by reason 
of his conduct with reference to the subject matter of 
his testimony prior to his taking the stand,’* but 


11 Ga.App. 158. 


Richmond, ete., R. Co. v. Rubin, 
47 S.E. 834, 102 Va. 809. 


58. Tompkins v. Leary, 118 N.Y.S. 
810, 134 App.Div. 114. 


59. Tompkins v. Leary, supra. 


60. Richmond vy. Denny, 191 P. 554, 
47 Cal.App. 745. 


Preternatural memory generally 
see Evidence § 1765. 


61. King’s Succession, 50 So. 735, 
124 La. 805. 


62. Willett v. Fister, 18 Wall. (U. 
S.) 91, 21 L.Ed. 804; Mercantile Trust 
Co. of San Francisco v. All Persons 
Glatminer ete, L9t P6691, 1838" Cal. 
369; Daudt v. Steiert, (Mo.) 205 S.W. 
222; People v. Hancock, 25 P. 1093, 7 
Utah 170. 


[a] Rule applied to testimony as 
to date of occurrence several years 
previous to giving of testimony. Wil- 


Jett v. Fister, 18 Wall. (U.S.) 91, 21 
L.Ed. 804. 
63. Winfiele v. Texas & P. Ry. Co., 


(La.App.) 150 So. 43; Whiteley v. Bab- 


eock, (Mo.) 202 S.W. 1092: 
Mar Chandler v. Hough, 7 La.Ann. 
0. 


Effect of lapse of time on credibility 
of witness generally see supra § 930. 


65. Kaukaulus v. Israel, (Mo.App.) 
180 S.W. 442. 


66. State v. Oschoa, 242 P. 582, 49 
Nev. 194. 


67. Wilson v. Com., 54 S.W. 946, 
[70 C. J.—49] 


Cal.—People v. Caldwell, 203 P. 440, 
55 Cal.App. 280. 


Ind.—Niswonger v. State, 102 N.B. 
135, 179 Ind. 653, 46 L.R.A.N.S. 1. 


Miss.—Randolph vy. State, 118 So. 
354, 152 Miss. 48; Alexander v. State, 
110 So. 367, 145 Miss. 675; Goss v. 
State, 110 So. 208, 144 Miss. 420. 


Tex.—Finks v. State, 209 S.W. 154, 
84 Tex.Cr. 536; Venable v. State, 207 
S.W. 520, 84 Tex.Cr. 354. 


[a] Thus (1) the wife of a party 
may be impeached by testimony that 
she had stated in a conversation with 
the witness that she was afraid of her 
husband and that he had dictated to 
her what she should testify to. Dona- 
hoo vy. Scott, (Tex.Civ.App.) 30 S.W. 
385. (2) Testimony of a witness for 
the state in a trial for murder, who 
had been arrested the night before his 
testimony, handcuffed, and taken to 
jail, and kept until he was wanted in 
court, was entitled to the smallest 
eredit, although it might have been 
believed. People v. Tugwell, 152 P. 
740, 28 Cal.App. 348. 


69. State v. Gebbia, 47 So. 32, 121 
La. 1083. 


70. King v. State, 98 So. 855, 208 
Ala, 152. 


WA, “wtate vs ‘Dichter; 112. A. 413; 
95 N.J.Law 203. 


72. Sewell v. Glore, 74 S.E. 1039, 


74  Ariz.—Fuller v. State, 205 P. 
324, 23 Ariz. 489. 


Ark.—Jewel Coal & Mining Co. v. 
Watson, 2 S.W.(2d) 58, 176 Ark. 108; 
Pleasant v. State, 13 Ark. 360. 


Ga.—Georgia, R., etc, Co. v. Ly- 
brend, 27 S.E. 794, 99 Ga. 421. 


Iowa.—State v. Martinsen, 201 N.W. 
1, 198 Iowa 1325; State v. Wilson, 141 
N.W. 337, 157 Lowa 698. 


La.—State vy. Wilson, 
163 La. 29. 


Md.—Hillwood v. Hillwood, 150 A. 
286, 159 Md. 167. 


Mass.—Fisher v. Ford, 121 N.B. 
529, 282 Mass. 56; Com:..v. Rollo; 89 
N.E. 556, 203 Mass. 54; Easter v. Al- 
len, 8 Allen 7. 


Mo.—Childers v. Pickenpaugh, 118 
S.W. 453, 219 Mo. 3876; Wilson -v. 
Marland Refining Co., (App.) 7 S.W. 
(2d) 442, 446 [cit Cye]; Rippetoe v. 
Missouri KK. va). sRyiCor, 22 8Sawe 
314, 138 Mo.App. 402. 


N.M.—State v. Archer, 255 P. 396, 
32 N.M. 319. 


N.Y.—People v. Cahill, 70 N.Y.S. 
849, 62 App.Div. 612, 15 N.Y.Cr. 513; 


111 So. 484, 


Matter of Mason, 14 N.Y.S. 484, 60 
Hun 46. 

N.C.—State v. Lunsford, 97 S.E. 
OS 2 eT TE ANG @er ak tops 

Ohio.—Hunt v. Caldwell, 22 Ohio 
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cannot be discredited upon a purely collateral mat- 
ter,*®> although, where relevant and irrelevant mat- 
ters are so blended in two affidavits as to render it 
necessary that both be read, the whole of the two 
may be offered in evidence.7® A witness is not neces- 
sarily unworthy of credit because he may at one 
time or another have acted badly in matters not im- 
mediately germane to the suit,’* or where he acted 
without knowledge of the facts;7® nor is a party dis- 
credited as a witness because, in an affidavit for a 
continuance because of the absence of a witness, his 
statement as to what he believed such witness would 
swear to differed from the testimony which such 
witness, when produced, gave.*® So a failure to as- 
sert fraud in a contract until suit was commenced 
to enforce the contract has no controlling weight on 
the credibility of the witness.®° So, also, where, by a 
statute, a relative of a person killed is entitled to 
recover damages of the slayer, proof that the father 
of deceased had attempted by negotiation to obtain 
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damages does not discredit him as a witness in a tri- 
al for homicide.’! It is proper to be shown as bear- 
ing on the credibility of a witness that he has made 
an attempt at blackmail in connection with the case 
on trial;S2 and, ‘where one who has considerable 
property files a pauper affidavit, this circumstance 
is proper to be considered as affecting his eredibil- 
ity,°? although when it is attempted to discredit a 
party by showing such circumstance he is entitled to 
show the truth of the affidavit. A witness may be 
veappaneel by showing that the rules of his employ- 

, for whom he testified, required him to preserve 
neu evidence which he has destroyed.*® 


[§ 938] (b) With Reference to Tostimony**—aa. 
In General. A witness may be discredited by his at- 
tempting to conceal the fact that~he was a material 
witness,°? but the mere fact that he took no active 
steps to disclose his knowledge at a prior hearing 
does not discredit him,®® and it has been held that a 


Cir.Ct. 283, 11 Ohio Cir:Dec. 562. 


R.I.—Eastman v. Dunn, 83 A. 1057, 
34 R.I. 416. 


Tex.—Telles v. Esparza, (Civ.App.) 
14 S.W.(2d) 304; Nader v. State, 219 
Sowietl4, 86 Tex.Cr: 424°" “Casey |v. 
State, 180 S.W. 673, 78 Tex.Cr. 174; 
Long v. State, 127 S.-W. 551, 59 Tex. 
Cr. 103, Ann.Cas.1912A 1244; Shoe- 
maker Vv. State, 126 S.W. 887, 58 Tex. 
Cr. : 


Utah.—State v. Warner, 13 P.(2d) 
317, 79 Utah 510 [vacating 291 P. 307, 
79 Utah 500]. 


Wash.—State v. Moss, 131 P. 1132, 
73 Wash. 430. 


W.Va.—Nicely v. 
749, 81. W.Va. 269. 


fa] Whus (1) in a prosecution for 
earnally knowing a girl under sixteen 
years old, the fact that the girl did 
not promptly complain to her mother 
was a circumstance against the credi- 
bility of her testimony. Com. v. Rollo, 
89 N.E. 556, 203 Mass. 54. (2) Upon 
the cross-examination of the petition- 
er in a proceeding to appoint a com- 
mittee for a person alleged to be of 
unsound mind, it is material and prop- 
er to ask the witness if he had not of- 
fered to settle the matter and drop the 
ease for a money consideration. Mat- 
ter of Mason, 14 N.Y.S. 434, 60 Hun 46. 
(3) An employee of a railroad com- 
pany, who claimed to have discovered 
the cause of an injury to a fellow 
brakeman immediately after the acci- 
dent, and who remained silent during 
an investigation by the company and 
for fifteen months afterward, was un- 
worthy of credit, where it appeared 
that he was no longer in the com- 
pany’s employ, and, when his testi- 
mony was about to be taken, he 
’ sought an interview with officers of 
the railroad company, in a somewhat 
peculiar manner, and wanted to know 
if they wished to see him before he 
testified, and where his positive tes- 
timony as to the location of a certain 
car in a train was contradicted by 
records made when there could be no 
inducement to make them false. Hunt 
v. Caldwell, 22 Ohio Cir.Ct. 283, 11 
Ohio Cir.Dec. 562. (4) In a prosecu- 
tion for rape, cross-examination of 
prosecutrix to show that she had had 
intercourse with one B, and that on 
being upbraided by her sisters for her 
conduct she asserted that if they 
didn’t let her alone she would charge 
accused, a husband of her sister with 
whom she lived, with having inter- 


Nicely, 94 S.E. 


course with her, was proper as af- 
fecting the credibility of the witness. 
Shoemaker v. State, 126 S.W. 887, 58 
Tex.Cr. 518. 


[b]. In attachment, evidence of 
statements made by the debtor to 
mercantile agencies is competent to 
go to his credibility, although the 
ereditors may not have relied on them 
in making sales to him. Harris v. 
Sledge, (Miss.) 21 So. 783. 


75. Elkhart v. Witman, 
796, 122 Ind. 538. 


76. Georgia R., etc., Co. v. Lybrend, 
27 S.E. 794, 99 Ga. 421; Dean v. State, 
29 So. 95, 78 Miss. 360. 


[a] Thus defendant in an action in 
which plaintiff has testified as a wit- 
ness in his own behalf may show that 
at a previous stage of the suit plain- 
tiff made an affidavit in which he de- 
nied the truth of material statements 
in another affidavit made by an ad- 
verse witness, and that plaintiff after- 
ward, when testifying in the cause, 
admitted that his own affidavit, or a 
part of it, was willfully false; and 
where both relevant and irrelevant 
matters are so blended in the two affi- 
davits as to render it necessary that 
both should be read in full, in order to 
clearly understand wh Lat and how 
much of the first was denied in the 
second, and in order to apply the .sub- 
stance of the latter to that of the 
former, the whole of the two may be 
offered and received in evidence to- 
gether; and it will be no legal objec- 
tion to their admissibility that some 
of the contents of one or both, taken 
separately, are not relevant, and, if 
so taken, would not be admissible. 
Georgia R., ete., Co. v. Lybrend, 27 S. 
Km. 794, 99 Ga. 421 (holding further 
that it is not essential to the admis- 
sibility of such affidavit and examina- 
tion of plaintiff, for the purposes in- 
dicated, that they should contain any- 
thing in conflict with his testimony 
at the last or pending trial, in which 
they are offered in evidence). 


77. 
La. 562 


78. Moeay v. Rowland, 102 S.w. 
911, 46 Tex.Civ.App. 412 


[a] Thus, in an action for the 
wrongful release of a judgment after 
its sale by defendant to plaintiff, in 
consideration of plaintiff abandoning 
his claim to certain real estate and 
permitting defendant in trespass to 
try title to obtain a default judgment 


23 N.E. 


Conner v. Pozo, 88 So. 454, 114 


for the land, proof that plaintiff pre- 
sented a fraudulent and forged ab- 
stract purporting to show his title to 
a part of the premises in a different 
transaction was inadmissible as im- 
peaching testimony, in the absence 
of proof that plaintiff knew that the 
abstract was forged at the time he 
exhibited it. W. L. Moody & Co. v. 
Rowland, 102 S.W. 911, 46 Tex.Civ. 
App. 412. 


79. Baker v. State, 107 S.W. 983, 85 
Ark. 300. 
80. Shrader v. Slocum, 300 P. 524, 


163 Wash. 178. 


81. People v..Austiu, 1 Park ,Cr. 
ENEYS) 8154; €2 Edm. Sel.Cas. 54. 


2) Connery Bell, 4 Pa.Super. 
40 Wkly.N.C. 496. 


{a] Thus, on a trial for abortion, 
a witness for the prosecution may be 
impeached by showing that she de- 
manded of defendant a certain sum 
in settlement of the alleged crime, 
and threatened him with prosecution 
on failure to pay it. Com. vy. Bell, 4 
Pa.Super. 187, 40 Wkly.N.C. 496. 


83. Leake v. J. R. King Dry Goods 
Co., 62 S.E. 729, 5 Ga.App. 102. 


84. Leake v. J. R. King Dry Goods 
Co., supra. 


85. Galveston, “etch, Fanaa Com ave 
Worth, 116 S.W. 365, 53 Tex.Civ. App. 
351. 


187, 


86. Interference with other wit- 
nesses see infra § 959. 

87. Rice v. State, 103) S.W. 1156, 
Sle exCr. P25p. 

88. Brock v. State, 26 Ala. 104; 
Spring v. Perkins, 120 N.W. 807, 156 
Mich. 327; People v. Flechter, 60 N.Y. 


Se 44 N.Y.App.Div. 199, 14 N.Y.Cr. 


[a] Thus (1) when female rela- 
tives of defendant, whose evidence is 
material to his defense, are examined 
on his behalf at the trial, they cannot 
be impeached by proof that they were 
present at the examination before the 
committing magistrate, and were not 
then examined as witnesses, although 
the same evidence; was then adduced 
against him as upon the trial. Brock 
v. State, 26 Ala. 104. (2) Where one 
was subpcenaed as a witness before a 
magistrate, and obeyed the subpoena, 
but was not called upon to testify, but 
does testify in a subsequent trial un- 
der an indictment for the same crime, 
the fact that he did not insist upon 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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claim of privilege at a former hearing could not be 
shown to impeach a witness.8® The facts that a wit- 
ness left court after his examination, and that an at- 
tachment issued against him is returned “not found,” 
do not raise the presumption that he avoided further 
examination and thereby prejudice his credibility.®° 
An attempt by a witness to extort money or other fa- 
vor from the party against whom he testifies for giv- 
ing testimony in favor of such party will thoroughly 
diseredit him,®? and it is also competent to show, in 
order to diseredit a witness, that on a former ocea- 
sion he was willing to suppress, for a consideration, 
the testimony which he has given,®? or that he had 


said he would testify for the side which paid him, 


most money.®? So also, the fact that the witness 
agreed with a party to give certain testimony goes 
to his credibility.°4 Where a witness has a written 
agreement with the party in whose behalf he is giy- 
ing testimony, touching the subject matter in con- 
troversy, the witness should be required to produce 
such writing; and, on his refusal to do so, his tes- 
timony should be excluded.®® <A witness’ rejection of 
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the truth of his testimony cannot be shown to dis- 
credit him where it does not appear that he had rea- 
son to believe that the experiment would furnish 
a true test.°® In assumpsit on an account annexed, 
plaintiff’s refusal to show his books of account al- 
ready in court, after refreshing his recollection in 
testifying, by an alleged memorandum therefrom, 
was a proper fact for the jury in determining his 
eredibility.°7 The mere fact of private conversa- 
tions between the witnesses for one party®® or that an 
attorney at law, in preparing the case for trial, has 
talked with a witness, is not proper to be shown 
for the purpose of diserediting the witness;°® but 
the substance of the conversation had before the 
trial between the witness and the attorney or others 
with relation to the testimony to be given is a prop- 
er subject of inquiry and within the field of legiti- 
mate cross-examination.? 


[§ 939] bb. Inconsistent with Testimony.2 A 
witness may be impeached as to eredibility by show- 
ing conduct on his part inconsistent with his tes- 


a proposal to make an experiment out of court to test 


testifying before the magistrate does 


not affect his credibility. People v. 
Fiechter, 60 N.Y.S. 777, 44 N.Y.App. 
Div. 199, 14 N-Y.Cr. 328. (3) In an 


action on a debt which plaintiff claim- 
ed was revived by a payment by the 
debtor, a question to plaintiff’s son, 
who had witnessed the payment, and 
who stated that he knew there was a 
hearing before the commissioners of 
claims as to the allowance of the 
elaim, as to why he did not attend the 
hearing, was properly excluded, it not 
appearing that he had been requested 
to appear or subpoenaed.’ Spring v. 
Perkins, 120 N.W. 807, 156 Mich. 327. 


89. Masterson v. St. Louis Transit 
oo 98 S.W. 504, 103 S.W. 48, 204 Mo. 
ats 


[a] Thus, in an action for the 
death of one struck and dragged by a 
street car, evidence to impeach the 
motorman, who testified for defend- 
ant, that at the coroner’s inquest, 
when asked to state the circumstances 
of the accident, he replied, “I don’t 
care to testify—I might incriminate 
myself,” was properly excluded. Mas- 
terson v. St. Louis Transit Co., 98 S. 
W. 504, 103 S.W. 48, 204 Mo. 507. 


90. Couglin vy. People, 18 Ill. 266, 
68 Am.D. 541. 


91. Richardson v. Mercer, 51 III. 
263; State v. Wilson, 111 So. 484, 163 
La. 29; Pickens v. Major, (Tex.Civ. 
App.) 139 S.W. 1040. 


[a] Thus, where, in a suit to re- 
scind an exchange of property for 
fraud or, in the alternative, for dam- 
ages, P and his brother were code- 
fendants, and P testified to facts 
which, if true, would adversely affect 
plaintiff's right to recover, plaintiff 
was entitled to show that on a prior 
oceasion P had offered to furnish the 
necessary testimony to win plaintiff's 
suit in consideration of money or pro- 
tection to his brother against liabil- 
ity. Pickens v. Major, (Tex.Civ.App.) 
139 S.W. 1040. 


92. Barkly v. Copeland, 25 P. 1, 
405, 86 Cal. 483; Alward v. Oakes, 65 
N.W. 270, 63 Minn. 190; State v. 
Hack, 23 S.W. 1089, 118 Mo. 92. 


[a] Thus letters written by a wit- 
ness to one of the parties with refer- 
ence to matters involved in the suit, 
which tended to show a corrupt dis- 
position to conceal or pervert the 
truth, for a money consideration, as 


« 


timony.® 


to the matters to which he testified, 
should have been admitted to impeach 
the witness. Alward v.- Oakes, 65 N. 
W. 270, 63 Minn. 190. 


93. Robinson v. Stahl, 67 A. 577, 74 
N.H. 310. 


eae Moore vy. Viele, 4 Wend. (N.Y.) 
0. 


[a] Thus, where, at the time of 
the transfer of a note, the negotia- 
bility of which had been destroyed by 
an insolvent discharge granted to the 
maker, it was agreed between the 
payee and the assignee that the payee 
should be a witness to prove a new 
promise by the maker subsequent to 
the discharge, and the transfer was 
made expressly upon such under- 
standing, the jury ought to be in- 
structed that such agreement went 
far to impeach the credibility of the 
payee. Moore v. Viele, 4 Wend. (N. 
Ya) e420 


95. Schmertz v. Hammond, 35 S.E. 
945, 47 W.Va. 527. 


96. Felker y. State, 16 S.W. 668, 54 
Ark, 489. 


97. Davie v. Jones, 68 Me. 393. 


98. Barry v. State, 39 S.W. 692, 37 
Tex Cr1302: 


99 Wiest. Chicazo. St. Rus CO. Ve 
Byrne, 85 Ill.App. 488. But see North 
Chicago St. R. Co. v. Anderson, 52 N. 
KE. 21, 176 Il). 635 [aff 70 Ill.App. 336] 
(holding that the fact that a witness 
has told an attorney of one of the par- 
ties what he will testify, while not, 
as matter of law, tending to impeach 
him, may, in connection with what 
happened at the interview, be consid- 
ered by the jury). 


1. West .Chicago: St.i;R. Cow wv: 
Byrne, 85 Ill.App. 488. But see Fer- 
guson v. Moore, 39 S.W. 341, 98 Tenn. 
342 (holding that it was not error to 
refuse to permit a defendant to ask 
plaintiff, as a witness, if she had not 
been furnished by her attorney with 
a written statement of what her tes- 
timony should be, to memorize, where 
she has already testified that no one 
wrote out a statement for her to 
memorize or swear to and that she 
had seen no such statement). 


2. Cross-examination as to conduct 
inconsistent with testimony see infra 
§ 1020. 


Failure to disclose facts as ground 


Thus the silence of a witness at a time 


for impeachment see infra § 1193. 


Impeachment by inconsistent or 
contradictory statements generally 
see infra § 1219. 


8. Ala.—Parker v. Newman, 75 So. 
479, 200 Ala. 103; Wefel v. Stillman, 
44 So. 203, 151 Ala. 249;." Holland wi 
State, (App.) 142 So. 112; Schroeder 
v. State, 84 So. 309, 17 Ala.App. 246; 
Marsh v. State, 80 So. 171, 16 Ala. 
eae) 597 [cert den 83 So. 927, 203 Ala. 


Ark.—Field vy. Koonce, 12 S.W.(2da) 
172, 178 Ark. 862. 


Cal.—People v. Lombard, (App.) 21 
P.(2d) 955; Waters v. Conselho Su- 
preme Da Uniao Portugueza Do Es- 
tado De California, 176 P. 368, 38 Cal. 
App. 360. 


Colo.—O’Chiato v. People, 214 P. 
404, 405, 73 Colo. 192 [quot Cyc]. 


Conn.—Davidson v. O’Connell, 
A. 207, 114 Conn. 116. 


Ga.—Whitney v. Butts, 16 S.E. 649, 
91 Ga. 124; Burruss y. Smith & Turn- 
er,- 75, Ga... 710. 


Iowa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228; Birming- 
ham Sav. Bank of Birmingham vy. Kel- 
ler, 217 N.W. 874 [correcting op 215 
N.W. 649]; State v. Gardner, 201 N. 
W. 2, 198 Iowa 1325. 


Ky.—Terhune v. Commonwealth, 
244 S.W. 671, 196 Ky. 2388. 


gq ue Worthing v. Worthing, 64 Me. 


Md.—lLanasa v. Beggs, 151 A. 21, 
159 Md. 3811. 


Mass.—Commonwealth v. Rollo, 89 
N.E. 556, 203 Mass. 354; Fitzgerald v. 
Williams, 20 N.E. 100, 148 Mass. 462. 


Mich.—Shannon v. Jamestown Tp., 
232 N.W. 3871, 251 Mich. 597; Daniels 
v. Weeks, 51 N.W. 273, 90 Mich. 190; 
Rogers v. Odell, 36 Mich. 411. 


Mo.—Phillips v. East St. Louis & 
S. Ry. Co., 226 S.W. 863. : 


Neb.—Boling v. State, 
LORS; 918 Neb 99). 


N.M.—State v. Perkins, 153 P. 258 
21 N.M. 135. 


N.Y.—People v. Kiernan, 195 N.Y. 
S. 207, 202 App.Div. 542, 40 N.Y.Cr. 6: 
Clark v. St. James’ Church Soc., 21 
Hun 95. 
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136 N.W. 
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when good faith required a disclosure of his knowl- 
edge of the facts to which he has testified may be 
shown,* but, where there was no occasion for the 
witness to speak, such evidence is inadmissible.® 
Where a witness works industriously on one side of 
a cause, and then turns up on the other side, and 
betrays the confidence reposed in him, he is not to be 
believed.® On the other hand, conduct not necessari- 
ly ineonsistent with the testimony of the witness 
eannot be shown to diseredit him,’ and where a wit- 
ness, who is not called as an expert, has testified to 
facts tending to show that a party to a contract was, 
at the time of making it, incompetent to contract by 
reason of mental imbecility, and his own opinion is 
not asked for or given in evidence, it 1s not compe- 
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tent to show, by way of contradiction of his testimo- 


pel ie haces v. State, 39 Ohio St. 
130. 


Okl.—Colley v. Sapp, 142 P. 989, 
1193, 44 Okl. 16; Wheat v. State, 259 
P29 oo) OlLCr aya 9y 


Or.—State v. Stickel, 176 P. 799, 90 
Or. 415. 


S.C.-—Merck v. Merck, 65 S.E. 347, 
SomosGr O29 els VA MUS. SLO. 


Tex.—-Ely v. Lasch, (Civ.App.) 11 
S.W.(2d) 593; Davis v. State, 24 S. 
W.(2d) 417, 114 Tex.Cr. 72; Deavers 
Weseate,, Iie Siwi(2d) £865. lily Dexicr: 
325; Smith v. State, 288 S.W. 458, 105 
Tex.Cr. 327; Young v. State, 240 S.W. 
9305 Ou Tex.Cre bids Kellysinv. Staite, 
151 5S.W. 304, 68 Dex.Cr: 817; Long 
v. State, 127 S.W. 551, 59° Tex.Cr. 103, 
Ann.Cas.1912A 1244; Marsh v. State, 
112 S.W. 320, 54 Tex.Cr. 144; South- 
worth v. State, 109 S.W. 133, 52 Tex. 
(Onaayp 


Vt.—In re Clogston’s Estate, 106 
A. 594, 93 Vt. 46; Mears v. Daniels, 
78 A. 737, 84 Vt. 91; Cady v. Owen, 
S45 Vit. 1598: 


Wash.—State v.: Moneymaker, 
BP. 253, 100 Wash. 463. 


W.Va.—Rice v. Rice, 106 S.E. 237, 
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88 W.Va. 54; Goodwin v. Tony Poca- 
nents Coal Co., 106 S.E. 76, 88 W. 
Va. 49. 


Wyo.—State v. Wilson, 228 P. 803, 
32 Wyo. 37. 


[a] Thus (1) in prosecution for 
violating the prohibition law, where 
it appeared that detectives searched a 
negro coming out of defendant’s place 
of business and found intoxicating 
liquor, cross-examination of com- 
plaining witness that, when the de- 
tectives entered the store, they ar- 
rested another than defendant for the 
offense, was erroneously excluded, 
such testimony bearing on the credi- 
bility of the prosecuting witness, who 
at the time of the trial was accusing 
defendant of the crime, and not the 
person arrested, whom he just charg- 
ed with the crime. Schroeder v. 
State, 84 So. 309, 17 Ala.App. 246. (2) 
Where the wife of accused testified, 
on direct examination as a witness in 
his behalf, that decedent had insulted 
her and that she had informed her 
husband thereof previous to the homI- 
cide, it was proper, by way of im- 
peachment of her, to show, after lay- 
ing a proper predicate, that shortly 
after the alleged insult decedent left 
the house, but came back and had a 
friendly conversation with the wife. 
Marsh y. State, 112 S.W. 320, 54 Tex. 
Cr, 144. 


4 Ala.—Patterson v. State, 62 So. 
1023, 8 Ala.App. 420. 


Iowa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228. 


Mich.—Prentis v. Bates, 50 N.W. 
637, 88 Mich. 567 [mod on other 
grounds 53 N.W. 153, 93 Mich. 234; 
17 L.R.A, 494]. 


N.C.—State v. Morton, 12 S.E. 112, 
LOTINEC. 8910} 10M Le ReAL oz) ISitate sve 
Burton, 94 N.C. 947. 


Tex.—Taylor v. State, 221 S.W. 611, 
87 Tex.Cr. 330. 


Vt.—In re Clogston’s Estate, 106 
A. 594, 93 Vt. 46; Cady v. Owen, 34 
Vt. 598. 


[a] Thus (1) where, in a prose- 
cution for assault and battery, the 
prosecutrix has positively stated that 
defendant committed the assault, it 
may be shown, as having soma tend- 
ency, although very slight, to dis- 
credit her that on the day after the 
assault she remained silent when an- 
other person stated in her presence 
that the perpetrator was unknown. 
State v. Burton, 94 N.C. 947. (2) In 
a contest of a will on the ground of 
the testatrix’ mental incompetency, 
where a deposition of a person whom 
the testatrix was visiting showed ac- 
tions on the part of the testatrix 
which, in their nature, should have 
been communicated to her husband 
at the time, it was error to exclude 
letters written at the time by de- 
ponent to the testatrix’ husband, and 
containing no reference to such mat- 
ters. Prentis v. Bates, 50 N.W. 637, 
88 Mich. 567 [mod on other grounds 
53° NeW. 153,093. Mich. «234, 17) LARGA: 
494]. 


[b] In California a witness cannot 
be impeached by his failure to have 
testified to certain facts before the 
grand jury, in the absence of a show- 
ing that he was examined as to such 
facts, under Code Civ. Proc. § 2052. 
People v. Casanova, 202 P. 45, 54 Cal. 
App. 4389. 


5. Vaughn v. State, 84 So. 879, 17 
Ala.App. 383; Starry v. Starry & 
Lynch, 225 N.W. 268, 208 Iowa 228. 


G. Langley wv. Devlin, 163° BP: 395, 
95 Wash. 171, 4 A.L.R. 32. 


7. Ala.—Napier v. Elliott, 58 So 
435, 177 Ala. 118. 


Cal.—People v. Mullally, 116 P. 88, 
16 Cal.App. 44. 


La.—Brugier v. Todd Bros. 
Co., 2 La.App. 741. 


Mich.—Spring v. Perkins, 120 N.W. 
807, 156 Mich. 327; Blickley v. Luce, 
111 N.W. 752, 148 Mich. 233. 


N.Y.—Marks v. King, 67 Barb. 225, 
1 Hun 435, 3 Thomps.&C. 778 Laff 64 
N.Y. 628]. 
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ny, that he has done acts indicating that he consid- 
ered such party to be of sound mind.* 


[§ 940] cc. Obtaining 
method of procuring evidence may be considered by 
the tricrs of fact in weighing it,1° the fact that offi- 
cers resorted to test or decoy letters!t or marked 
money?” in order to obtain evidence does not of it- 
self operate to discredit their testimony. 


[§ 941] (c) Remaining in Court Room after Ex- 
clusion of Witnesses. 
mained in the court room and heard the other tes- 
timony, after sequestration of the witnesses has been 
requested by defendant, may be considered by the 
jury in passing on the credibility of the prosecu- 


Evidence.® While the 


That the prosecutor has re- 


~ 


But see Dilcher v. State, 39 Ohio St. 
130 (holding that conduct of a witness 
susceptible of different meanings, one 
of which is inconsistent with his tes- 
timony, may be shown). 


[a] Thus (1) where a tenant sued 
for damage caused by the collapse of 
a building while in course of recon- 
struction, the fact that he had sued 
an insurance company, claiming that 
the building was destroyed by fire, 
did not affect his credibility, where it 
appeared that the question whether 
the fall was occasioned by negligence 
or by fire was one respecting which 
the tenant had no personal knowledge, 
as in such case the suing of the insur- 
ance company was merely an act of 
prudence should the evidence prove 
that his loss was due not to negli- 
gence but to fire. Blickley v. Luce, 
111 N.W. 752, 148 Mich. 233. (2) Im 
an action on orders on defendant to 
pay plaintiff money,the fact that an- 
other suit was pending on the same 
demand against defendant, as her hus- 
band’s executrix, has been held inad- 
missible to affect the credibility of 
plaintiff’s president. Ex parte HE. C. 
Payne Lumber Co., 85 So. 9, 203 Ala, 
668 [rev 82 So. 649, 17 Ala.App. 159]. 
(3) In ejectment in which plaintiff 
claimed under deeds from her father, 
evidence that the husband of plain- 
tiff, who had testified that the deeds 
had been delivered to him for record, 
had dealt with the land as the prop- 
erty of the testator before the deeds 
were delivered to him, had no tenden- 
cy to impeach him, and was properly 
excluded. Napier v. Elliott, 58 So. 435, 
LUT Ale. D3: 


8. Hubbell  v. 
(Mass.) 196. 


9. Character as spy or informer as 
affecting credibility of witness see in- 
fra § 1048. 


10. Niswonger v. State, 102 N.E. 
135, 179 Ind.) 653, 46 LaR:ACN-S: 1. 


[a] Rule applied where evidence 
to support a prosecution for unlaw- 
fully selling cocaine was procured by 
having a police officer give money to 
the state’s witness to make a pur- 
chase. Niswonger v. State, 102 N.E. 
135, 179 Ind. 653, 46 L.R.A.N.S. 1. 


ll. U.S. v. Slenker, 32 FB. 691. 


12. Commonwealth y. Leach, 
N.E. 301, 246 Mass. 464. 


{a] Thus the fact that the conduct 
of a sergeant of police in causing liq- 
uor to be purchased with marked bills 
was reprehensible did not affect the 
probative force of his testimony or 
evidence obtained by him. Common- 
wealth v. Leach, 141 N.E. 301, 246 
Mass. 464. 


Bissell, 2 Allen 
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For later cases, developments and changes in the law see Annotations. same title and section number, 


§§ 941-946] 


tor’s testimony.? 

[§ 942] (d) Failure To Appear and Defend. 
Failure of nonresident defendant, although present 
as a witness for a codefendant, to appear and de- 
fend, has been held not to be considered on the ques- 
tion of his credibility as a witness.'+ 


[§ 943] (e) Conduct in Connection with Prior Tri- 
al.t® A witness may be discredited by showing that 
he was the active agent in procuring a person to 
negotiate with the judge on a former trial for a 
corrupt decision,'® or that at a former trial he coach- 
ed his witnesses!’ or attempted to do so, by signals 
indicating what answer he desired to be given,!® or 
that during a former trial he improperly sought to in- 
fluence an individual juror out of court,?® or attempt- 
ed to bribe a juror.2® The fact that a witness admits 
perjury on a former trial affects his credibility,?* 
although it does not require the rejection of his in- 
trinsieally probable and corroborated testimony.?? 
On the second trial of a defendant for a criminal 
offense it was not error to permit him to be asked on 
eross-examination, when testifying in his own be- 
half, if he did not feign insanity in the presence 
of the court and jury on his first trial, in which he 
interposed insanity as a defense, or, on his denial, 
to admit the testimony of other witnesses as to his 
demeanor on the trial in and out of court as affect- 


13. Hudgins v. State, 79 S.E. 367, 
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Co., 115 S.H. 555, 185 Va. 195. 


[70 C.J.] 773 


ing his credibility as a witness.2? That witnesses on 
a second trial contradicted testimony which on the 
first trial they did not dispute was not ground for re- 
jecting the witnesses’ testimony.?. 


[§ 944] (f) Fraud or Dishonesty.. A witness may 
be discredited by showing that he has been guilty 
of fraud in connection with the subject matter of his 
testimony ;?° and a party who takes the stand may 
be discredited by showing that he acted dishonest- 
ly in a transaction similar to that involved in the 
suit.2° So, also, the admission of a witness that he 
wrote letters to creditors of an insolvent, making 
untrue statements, for the purpose of deceiving them, 
lessens the eredibility of his testimony.?7 In an ac- 
tion against an executor for services rendered to de- 
cedent testimony of the executor that plaintiff offer- 
ed to pay him if he would allow the claim is admissi- 
ble as impeaching plaintiff’s testimony in support 
of his claim.?® 


[§ 945] (g) Endeavor To Compromise?®—aa. 
Civil Action. A party to an action is not discredit- 
ed as a witness therein, by reason of his having at- 
tempted to compromise the action or the claim in- 
volved therein.*®° 


[§ 946] bb. Criminal Prosecution. It has been 
both affirmed*! in many decisions and also denied in 


in an action to recover commissions 


13 Ga.App. 489. 

14. Calhoun, Denny & Ewing v. 
Whitcomb, 155 P. 759, 90 Wash. 128 
[aff 164 P. 61, 95 Wash. 700]. 


15. Cross-examination as to fail- 
ure to testify at former trial see in- 
fra § 1018. , 


16. Finlen vy. Heinze, 80 P. 918, 32 
Mont. 354. 


17. Cummings vy. Connecticut Gen- 
nee Life Ins. Co., 148 A. 484, 102 Vt. 
vol. 

Coaching of witnesses generally see 
infra § 953. 


18. Cummings v. Connecticut Gen- 
geet Life Ins. Co., 148 A. 484, 102 Vt. 
35k 


19. State v. Friend, 230 N.W. 425, 
210 Iowa 980; Beck v. Hood, 39 A. 842, 
185 Parrs2. 

20. Pennington v. 


Kansas City 


Rys. Co., 213 S.W. 137, 201 Mo.App. 
483. 

21. Trafton v. Osgood, 65 A. 3897, 
74 N.H. 98. 


Effect cf perjury as discrediting 
witness generally see infra § 967. 

22. Traver v. Naylor, 268 P. 75, 126 
Or. 198. 

23. Waller v. U. S., 179 F. 810, 103 
CICA 302,954, TeReAIN-S, its. 

24. Mende!son v. Roland, 
544, 69 Utah 507. 

25. U.S.--Hyland v. Millers Nat. 
Ins. Co., 58 F.(2d) 1008; Masters, v. 
Seeley, 138 HK. 719, 71 C.C.A. 409. 


173 S.W. 


256 P. 


Ark.—--Loveless v. Davis, 
196, 116 Ark. 443. 

Tll.—Mickey v. Barton, 62 N.E. 802, 
194 Jll. 446. 


Mo.—Fleming v. Anderson, 232 S.W. 
718; Kibble v. Ragland, (App.) 263 S. 
W. 507; Clark v. Finn, 12 Mo.App. 
583. 


Okl.—St. Louis & S. F. R. Co. v. 
Walker, 122 B. 492, 31 Okl. 494. 
Va.--—Wood y. Atlantic Coast Realty 


7 


: 


[a] Thus (1) evidence showing a 
course of double dealing, bad faith, 
and fraud on the part of the agent of 
a vendor of realty, to which the agent 
subsequently acquired an adverse ti- 
tle by false representations, was suf- 
ficient to render such agent’s testi- 
mony unworthy of belief in a subse- 
quent suit to remove the cloud of his 
adverse title. Mickey v. Barton, 62 
N.E. 802, 194 Ill. 446. (2) The testi- 
mony of an agent, who, instead of 
selling his principal’s land for a cash 
consideration as agreed, exchanged it 
for a horse and automobile, which he 
appropriated to his own use, should 
be given little weight, and, when in 
conflict with credible evidence, should 
be rejected. Fleming v. Anderson, 
(Mo.) 232 S.W. 718. (3) The jury were 
not required to believe the testimony 
of defendant’s witness, where he ad- 
mitted he was in the habit of borrow- 
ing money on mortgaged property 
without telling the lender of the prior 
mortgage. Kibble v. Ragland, (Mo. 
App.) 2638 S.W. 507. (4) A letter, sug- 
gesting to the grantor in a deed at- 
tacked as fraudulent to make false 
representations for the purpose of ob- 
taining a fictitious credit, and offering 
to assist therein, is competent to dis- 
credit the writer as a witness. Clark 
v. Finn, 12 Mo.App. 583. (5) Where 
plaintiff’s claim rested mainly on his 
own testimony, defendant was entitled 
to show on cross-examination of plain- 
tiff as a witness that he had previous- 
ly recovered a default judgment 
against defendant on the same claim, 
which had been set aside for fraud 
and collusion. Masters v. Seeley, 138 
Suey ( MCS) air Wea @ AU Wilae: Kt e) 


[b] “Commercial morality” of 
conduct.—Where defendant agreed to 
pay plaintiff commissions on all sales 
of machinery made in a certain town, 
in consideration of an agreement by 
plaintiff to use his undivided influence 
in favor of machinery manufactured 
by defendant, and plaintiff was a di- 
rector in two mill corporations in such 
town which had purchased machinery 
from defendant, he having received 
commissions on one of such sales, and, 


on the other sale, it was shown that 
plaintiff had not disclosed to his as- 
sociates the fact that he was receiv- 
ing commissions on the sales of ma- 
chinery made to them, a charge that 
the jury had “a right to consider the 
commercial morality of such conduct 
as affecting plaintiff's veracity or 
truthfulness as a witness’ was cor- 
rect. Jennings v. Whitehead, ete., 
Mach. Co., 138 Mass. 594. 


26. Baloyan v. Furniture Exhibi- 
tion Bldg. Co., 241 N.W. 886, 258 Mich. 
244; Lewter v. Lindley, (Tex.Civ. 
App.) 89 S.W. 784. 


fa] In action on insurance policy 
it is proper to show, as touching plain- 
tiff’s credibility, that he made an in- 
tentional misstatement as to double 
insurance in another proof of loss as 
to other goods destroyed by the same 
fire. Fairfield Packing Co. v. South- 
aa Mut. F. Ins. Co., 44 A. 317, 193 Pa. 


27. Brewer v. 
364, 87 Ark. 641. 


23. Sayles v. FitzGerald, 44 A. 733, 
72 ‘Conn. 391; 


29. Cross-examination as to offer 
of settlement see infra § 1027. 


Johnson, 112 S.W. 


30. Neal vy. Thornton, 31 A. 296, 67 
Vite 21% 
31. Billings v. State, 70 S.E. 36, 8 


Ga.App. 672;, People v. Boudericyni, 
132 N.E. 501, 299 111.96; State v. Pres- 
lar, 300 S.W. 687, 318 Mo. 679; Whaley 
v. State, 46 S.W.(2d) 996, 120 Tex. 
Cr. 617; Coleman v. State, 235 Sow. 
898, 99 Tex.Cr. 297; Mandaosa v. State, 
225 S.W. 169, 88 Tex.Cr. 84; Richards 
v. State, 30 S.W. 229, 34 Tex.Cr. 277: 
poe v. State, 29 S.W. 1078, 34 Tex. 
ener) kes 


[a] Thus (1) on cross-examination 
of the prosecutrix of a slave for an 
attempt to commit a rape, a question 
whether she had not proposed, before 
the institution of the proceedings, to 
take two hundred dollars from the 
master of the prisoner not to prose- 
cute him, was competent for the pur- 
pose only of impeaching her credibil- 


774 [70 C.J.] 


other decisions®? that a prosecuting witness may 
be discredited by showing that he endeavored to 
compromise the prosecution, by offering to fail to 
appear if a certain sum of money were paid him. 
Where the attempt to settle the prosecution is made 
by a person other than the witness, and without 
such witness’ knowledge or authorization, it cannot 
be shown to diseredit the witness.** 


[§ 947] (h) Laying Foundation for Discrediting 
Evidence.** In order to warrant the introduction 
of evidence as to the conduct of a witness tending 
to diseredit him, a foundation must be laid by inter- 
rogating him as to the matters which it is proposed 
to show.** It has been held, however, that, where 
the testimony is not tendered with a view of contra- 
dieting the witness but merely to show a willingness 
on his part to testify falsely, it is not necessary to 
lay a foundation for its admission.*® 


[§ 948] (i) Sustaining Witness. Where a wit- 
ness has been attacked by evidence imputing to him 
fraudulent conduct in a certain transaction, such 
attack may be refuted by the introduction of testi- 
mony tending to show the good faith of his conduct 
' in the transaction,®* and the witness should be per- 
mitted to testify in explanation of previous con- 
duet sought to be shown for the purpose of disered- 
iting him.?® Thus, where facts which tend to dis- 


ity. Pleasant v. State, 13 Ark. 360, 
(2) In a prosecution for seduction, 
where there was testimony that the 
prosecutrix stated to the prosecuting 
attorney, while accompanied by her 


OOS eet tae 
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404, 405, 73 Colo. 192 [quot Cyc]. 


Il].—People v. Boston, 139 N.E. 880, 
Kokoshkey Vv. Chicago 
City Ry. Co., 162 Il. App. 613. 


ao re ae 
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[§§ 946-951 


credit the witness, who is a party to the suit, as re- 
lating to certain acts or conduct on his part in refer- 
ence to the suit, are brought out on cross-examina- 
tion, he should be permitted on redirect examina- 
tion to explain what induced or made necessary such 
acts or conduct on his part, and thus show if he can 
that such acts or conduct are consistent with the 
truthfulness of his present statements.*® Where a 
witness in a robbery case, who claims to have iden- 
tified defendants at the time of the robbery, is shown 
to have failed to point them out or identify them 
when he had an opportunity to do so, it is permissi- 
ble to explain his conduct by showing that he was 
afraid of his personal safety if he should accuse de- 
fendants of the crime.?° ~ M 


[§ 949] (11) Matters with Reference to Oath— 
(a) Refusal To Swear To Tell Whole Truth. Where 
a witness refuses to swear that he will tell the whole 
truth, his testimony should be rejected.*4 


[§ 950] (b) Recognition of Oath as Binding. 
Where a witness has taken the usual oath, he cannot 
be asked, for the purpose of discrediting him, if he 
considers any other form of oath more binding.*? 


[§ 951] (c) Understanding as to Nature of Oath. 
The understanding or lack of understanding as to the 
nature of an oath may be considered in determining 
the credibility of a witness.*% 


Ga. 541; Fussel v. State, 21 S.E. 97, 
93 Ga. 450; Ripley v. State, 126 S.W. 
586, 58 Tex.Cr. 489. 


[a] Thus (1) where, in a criminal 
case, it is shown that a witness for 


father, that another than accused was 
responsible for her pregnancy, and the 
prosecutrix’ father as state witness 
testified to facts tending to connect 
accused with the offense, prohibiting 
cross-examination as to whether he 
had offered to hush the matter up for 
money, and excluding testimony of 
another witness to that effect, was er- 
ror. State v. Martinsen, 201 N.W. 1, 
198 Iowa 1325. (3) In a prosecution 
for larceny, evidence that defendant’s 
brother returned part of the money 
stolen to the prosecuting witness was 
competent for the purpose of impeach- 
ment in connection with evidence that 
the witness was trying to settle out 


of court. State v. Lunsford, 97 S.E. 
692, 17.7 NEC.117,. 
oa. State v.. Gates, 17.N.H. 3733 


State v. Serfling, 230 P. 847, 131 Wash. 
605. 


33. Coleman vy. State, 235 S.W. 898, 
90 Tex.Cr. 297. But see Odell v. State, 
1384°°S:W..208, 79 “Tex.Cr. 209 (in a 
prosecution for assault to rape, where 
only the prosecutrix, who was about 
fourteen, and her younger brothers 
and sisters, testified, evidence of her 
father’s attempt to ‘extort money as 
compensation from accused’s father 
for dismissing prosecution was held 
admissible, the girl’s father having 
control of all the children). 


34. Laying foundation for: 


Discrediting evidence as to mental 
capacity see supra § 928. 


Impeaching evidence as to: 


oc temas or reputation see infra § 


Interest or bias see infra § 1201. 


35. Ark.—McCown v. Wilson, 122 
S.W. 478, 92 Ark. 158. 


Colo.—O’Chiato vy. 


People, 214 P. 


Ind.—Slifer yv. Williard, 131 N.E. 
87, 132 N.E. 321, 78 Ind.App. 88. 


dahoar ates v. Holladay, 31 Mo.App. 


N.Y.—Lee vy. ower. 3 Abb.Dec. 
43, 2 Keyes 548, 3 Keyes 225. 


Tex.—Barry v. State, 39 S.W. 692, 
37, Tex.Cr. 302. 


Wis.—Ferguson v. Truax, 118 N.W. 
251, 186 Wis. 637; Yauke v. State, 8 
N.W. 276, 51 Wis. 464. But see Mar- 
tineau v. May, 18 Wis. 54 (holding 
that, where the impeaching evidence 
was received without any previous ex- 
amination of the party as to the al- 
lesed transaction, and without giving 
him first an opportunity to explain, 
but afterward he was called and tes- 
tified on the subject as fully as he de- 
sired; the mere disregard of the order 
of time in which the testimony should 
have been heard furnished no ground 
for a reversal of the judgment). 


But see State v. Blake, 25 Me. 350 
(where testimony was admitted with- 
out laying foundation). 


{a] Thus testimony to impeach an 
expert witness that he had intimated 
to the impeaching witness that, if he 
were paid by either party, he would, 
if necessary, testify falsely for such 
party, was not competent, where a 
foundation had not been laid by ask- 
ing the expert witness whether he 
had made the statement, specifying 
the details, and calling attention to 
the time, place, and occasion. Fergu- 


son y. Truax, 118 N.W. 251, 136 Wis. 
637. 
36. State v. Wilson, 111 So. 484, 


163 La. 29. 


37. Murray v. Moore, 52 S.E. 381, 
104 Va. 707. 


38. Sasser v. State, 59 S.H. 255, 129 


the state had declined to tell, prior to 
the trial, what she would testify %O, 
and had said that whatever she knew 
she was going to tell, and no more, 
and did not want to know anything 
until the trial, it was not error to al- 
low her to testify, as an explanation 
of her previous silence and conduct, 
that she had been told by another 
that, if she told what she testified to, 
defendant would kill her. Sasser v. 
State, 59 S.m 255, 129° Ga. 541: (2) 
A prosecuting witness in a criminal 
case may explain the delay of several 
months in instituting the prosecution, 
where defendant seeks to draw an in- 
ference from such delay unfavorable 
to him as.a witness. Fussell vy. State, 
21 S.E. 97, 93 Ga. 450. (3) A witness 
ina prosecution for murder, testify- 
ing that he saw an unknown man oth- 
er than defendant shoot deceased, and 
that the man went in a direction op- 
posite to that taken by defendant, 
may not be discredited on cross-exam- 
ination by showing that he did not 
report to the police, where it is shown 
that he was arrested alniost immedi- 
ately as a principal to the crime, and 
that the prosecution against him was 
pending several years, and then dis- 
missed. Ripley v. State, 126 S.W. 586, 
58 Tex.Cr. 489. 


39. Comer v. Thornton, 86 S.W. 
38 Tex.Civ.App. 287. 


40. Thompson v. State, 34 S.W. 629, 
35 Tex.Cr. 511. 


isan Ginther v. jGinther, 15 Pa.Co. 


42. State v. Browning, 
330, 153 Iowa 37. 


Time for objecting as to character 
of oath see supra § 654 


43. Frasier v. State, 
143 Ga. 322. 


19, 


133 N.W. 


85 S.E. 124, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 952] 


[§ 952] (12) Appearance, Demeanor, and Man- 
ner of Testifying++—(a) In General. 
ing the weight to be attached to the testimony of a 


44, Cross-examination as to candor 
and sincerity see infra § 1015 


45. U.S.—Petition of Diamond Coal 
& Coke Co., 297 F. 242 [aff 297 F. 238, 
246, and cert den 44 S.Ct. 638, 265 U.S 
595, 68 L.Ed. 1197]. 


Ala.—Nashville, C. & St. L. Ry. v. 
Crosby, 70 So. 7, 194 Ala. 338. 


Colo.—Leland v. North American 
Realty:Co., 257 Py 355, 82 ‘Colo. 121. 


Del.—Atlantie Refining Co. v. Fein- 
berg, 112 A. 685, 31 Del. 183; Lemmon 
v. Broadwater, 108 A. 2738, 30 Del. 
472. 


Ind.—Schoenfeld-Yatter Co. v. Cline, 
115 N.E. 787, 64 Ind.App. 285. 


Ind.T.—Atoka Coal & Mining Co. v. 
Miller, 104 S.W. 555, 7 Ind.T, 104. 


Iowa.—Yeager v. Chicago, R. I. & P. 
Ry. Co., 123 N.W. 974, 148 Iowa 231. 


Kan.—Wideman vy. Faivre, 163 P. 
619, 100 Kan. 102. 


Ky.—Howard v. Louisville R. Co., 
105 Sow. 932, 32 Ky.L. 309. 


Mont.—In re McCue, 261 P. 341, 80 
Mont. 537; Reid v. Hennessy Mercan- 
tue) Co,, 123) RP. 397,745 Mont. 383. 


Neb.—Howell Lumber Co. v. Camp- 
bell, 57 N.W. 3838, 38 Neb. 567. 


N.H.—State v. Fogg, 119 A. 799, 80 
N-Ey 533: 

N.Y.—People v. O’Brien, 119 N.Y.S. 
788, 135 App.Div. 85. 


Ohio.—Dime Savings Bank of Clin- 
ton v. Morton, 157 N.H. 825, 25 Ohio 
App. 157; Hine v. Hine, 157 N.E. 308, 
25 Ohio App. 120. 


Porto Rico.—Torres v. 
Porto Rico Fed. 441 


Tex.—Dennis v. State, 2 S.W.(2d) 
223,108 Tex.Cr. 672. 


Wis.—Rogers v. Lurye Furniture 
Co., 211 N.W. 782, 193 Wis. 496 [mod 
on other grounds 215 N.W. 457, 193 
Wis. 496]. 


[a] Thus it may be considered 
whether the witness looked and acted 
the part of an honest man, or was 
shifting and evasive on the witness 


Rubert, 6 


stand. State v. Fogg, 119 A. 799, 80 
N.H. 533. 
[b] “An ancient rule for deter- 


mining the credibility of witnesses is 
stated with quaint phraseology in 2 
Pothier on Obligations, Appendix, 258, 
edition of 1806, from which I quote: 
‘Observe both the plaintiff and de- 
fendant narrowly, and take notice if 
either and which of them, when he is 
speaking, hath his voice faulter in 
his throat, or his colour change, or his 
forehead sweat, or the hair of his 
body stand erect, or a trembling come 
over his limbs, or his eyes water, or if, 
during the trial, he cannot stand still 
in his place, or frequently licks and 
moistens his tongue, or hath his face 
grow dry, or in speaking to one 
point wavers and shuffles to another, 
or, if any person puts a question to 
him, is unable to return an answer, 
from the circumstances of such com- 
motions they shall distinguish the 
guilty party.’’? Per Richards, J., in 
Owens v. Owens, 152 N.E. 767, 768, 
20 Ohio App. 518. 


46. U.S. v. Cole, 153 F. 801; State 
v. Dean, 122 A. 448, 32 Del. 290 [aff 125 
A. 478, 32 Del. 469]; Sund v. Wilming- 
ton & P. Traction Co., 114 A. 281, 3 
Del. 328; State v. Ellis, 112 A. 172, 
31 Del. 156; State v. Brown, 85 A. 797, 
26 Del. 499; U.S. v. Dacir, 26 Philip- 


WITNESSES 


In determin- | eral bearing, 


pine 503. 

47.. U.Si—Ouock) Tine wi tUeiS 7a 
S.Ct (Bon cols tO JUL Ss04 07, 30) wb. eos 
501; Norton vy. U. S., 205 F. 593, 123 
CCAM 609Ee Uses: wv. nGuthris, ie, 
528. 


Colo.—Williams v. Bishop, 
1063, 17 Colo.App. 508. 


Ill.—Peo. v. Davis, 110 N.E. 9, 269 
Tll. 256. 


Ind.—Fox v. Barekman, 99 N.E. 989, 
178 Ind. 572; Cotner v. State, 89 N.E. 
847, 173 Ind. 168. 


Mo.—State v. Yocum, (App.) 205 S. 


(ine LE 


W. 232 
Mont.—In re McCue, 261 P. 341, 80 
Mont. 537. 
Ohio.—Prudential Ins. 
Shively, 34 Ohio Cir.Ct. 357. 


Tex.—Paulk v. State, 296 S.W. 588, 
107 Tex.Cr. 174. 


[a] Thus the testimony of a wit- 
ness who states on his examination 
that he is a pretty good liar is en- 


Vv. 


titled to no consideration. Williams 
Boge om 68 EP. 10G3.717 “Colo. App. 


48. U.S.—Dickenson v. The Gore, 7 
F.Cas.No. 3,893, Newb.Adm. 45. 


Ala.—Nashville, C. & St. L. Ry. v. 
Crosby, 70 So. 7, 194 Ala. 338. 


Cal.—Reynolds v. Struble, 18 P. 
(2d) 690, 128 Cal.App. 716. 
Conn.—Brethauer v. Schorer, 70 A. 


592, 81 Conn. 1438. 


Del.—Linthicum v. Truitt, 80 A. 245, 
25 Del. 338; State v. McCallister, 76 A. 
226, 23 Del. 301. 


Ill.— Widmayer v. Davis, 83 N.E. 87, 
231 Ill. 42; Bevelot v. Lestrade, 38 N. 
BE. 1056, 153 Ill. 625; Rider v. People, 
110 Dll. 113. Peo. v..Clayton, 196 T11. 
App. 445; Peo. v. Schrer, 196 Ill.App. 
442. 


Ky.—Mattingly v. Commonwealth, 
251 S.W. 9538, 199 Ky. 724; Howard v. 
Louisville’ R.”Co., 105 S.W. 932; 32 
Ky.L. 309. 


Me.—R. J. Caldwell Co. v. Cushnoe 
Paper Co., 96 A. 730, 114 Me. 411. 

Mont.—Reid v. Hennessy Mercantile 
Cot, 122 7P F304 Wlont. ose. 

N.H.—Piper v. Boston, etce., R. Co., 
72 A. 1024, 75 N.H. 228. 

N.M.—Territory v. Sais, 103 P. 980, 
15 N.M., 171. 


N.Y.—People y. O’Brien, 119 N.Y.S. 
788, 185 App.Div. 85; In re Benjamin’s 
Will, 136 N.Y.S. 1070. 


Ohio.—Hine v. Hine, 157 N.E. 308, 
25 Ohio App. 120. 


Pa.—Com. v. Balph, 18 Pa.Co. 242. 


Philippine.—U. S. v. Daeir, 26 
Philippine 503; U. S. v. Lasada, 18 
Philippine 90. 

Porto Rico.—Torres v. Rubert, 6 
Porto Rico Fed. 441. 

Tex.—Dennis v. State, 2 S.W.(2d) 


223, 108 Tex.Cr. 672; Paulk v. State, 
2961'S. Wr 588) 107 TexiCr: 174, 


Va.—Low Moor Iron Co. y. Jackson, 
84 S.E. 100, 116 Va. 76. 


49. U.S.—Quock Ting v. U. S., 11 
SiGe 738" 851,. 140, 1.8. 1417,.-36 Twdt 
501; Petition of Diamond Coal & 
Coke: Co:;' 297 HI4242° [att 297 E. 238) 
246, and cert den 44 S.Ct. 638, 265 U.S. 
595,68 lL.bid. 1197]; Norton v. UU. S.- 
ZUSeh se HIS, 2s) O.e1 As 609% Mn oe Ve 
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witness it is proper to consider his appearance,** gen- 
46 conduct on the stand,#? demeanor,*® 
manner of testifying,*® such as candor or frank- 


Cole, 158 F. 801; U.S. v. Ybanez, 53 F. 
536; U. S. v. Hughes, 34 F. 732. 


Ala.—Ware v. State, 108 So. 645, 
21 Ala.App. 407. 


Cal.—People v. Mohammed, 208 P. 
963, 189 Cal. 429; Davis v. Judson, 113 
P. 147, 159 Cal. 121; Phillips v. Hobbs- 
Parson sCOw 22 see Ore 16 Cale acoDs 
199; Dierks v. Newsom, 194 P. 518, 
49 Cal.App. 789; Richey v. Butler, 180 
P. 652, 40 Cal.App. 314. 


Colo.—Levand v. North America 
Realty Co.,'257'P: 355;'82 ‘Colo. 121. 


Del.—Lemmon: v. Broadwater, 108 
A. 273, 30 Del. 472; State v. Barino, 
107 A. 833, 30 Del. 879; State v. Sum+ 
mers, 96 A. 195, 29 Del. 13; State v. 
Curdy, 75 A. 868, 24 Del. 208; State 
v. Stewart, 67 A. 786, 22 Del. 435. 


Ga.—Evans v. Lipscomb, 31 Ga. 71; 
Durham vy. Holeman, 30 Ga. 619; 
Reaves v. Columbus Plectric & Pow- 
er Co., 122 S.E, 824, 32 Ga.App. 140. 


Ill.— Hansell v. Erickson, 28 Ill. 257; 
Rankin v. Crow, 19 Ill. 626. 


Ind.—Fox v. Barekman, 99 N.E. 989, 
178 Ind. 572; Terry v. State, 13 Ind. 
70; Richardson vy. Fouts, 11 Ind. 466; 
Schoenfeld-Yatter Co. v. Cline, 115 N, 
BH. 787, 64 Ind.App. 285. 


Towa.—State v. Thomas, 132 N.W. 
51,-151 Iowa 572; Yeager v. Chicago, 
ote R. Co., 123 N.W. 974, 148 Iowa 


Me.—R. J. Caldwell Co. v. Cushnoc 
Paper Co., 96 A. 730, 114 Me. 411. 


Mich.—Houser vy. Carmody, 139 N. 
W. 9, 173 Mich. 121. 


Miss.—George v. State, 39 Miss. 570. 


Mo.—State v. Yocum, (App.) 205 S. 
W. 232; Connelly v. Illinois Cent. R. 
Co., 113 S.W. 233, 183 Mo.App. 310. 


Mont.—In re McCue, 261 P. 341, 80 
Mont. 537; Whitney v. Bertoglio Mer- 
eantile Co., 211 P. 323, 65 Mont. 358. 


Neb.—Shafer v. Harden, 156 N.W. 
632, 99 Neb. 317; Howell Lumber Co. 
Pe ae 57 N.W. 3838, 38 Neb. 


re a a v. Fogg, 119 A. 799, 80 
N.H. 53 : 


ee oe v. Sais, 103 P. 980, 
15 N.M. 171. 


N.Y.—Peo. v. Tuczkewitz, 43 N.EB. 
548, 149 N.Y. 240. 


N.C.—State v. Peace, 46 N.C. 251. 


Ohio.—French v. Millard, 2 Ohio St. 
44; Henderson v. Wertheimer, 12 Ohio 
App. 249; Prudential Ins. Co. v. Shive- 
ly, 34 Ohio Cir.Ct. 357. 


Okl.—National Union v. Kelley, 140 
P. 1157, 42 Okl. 98 


Or.—Pereira v. Star Sand Co., 94 P. 
SB be pb INOnrn 4307. 


Pa.—Lodge\ v.. Railroad iGo w0 
Phila. 158, 31 Leg.Int. 204. 
Philippine—U. S. v. Lasada, 18 


Philippine 90. 


S.C.—McLeod v. Atlantic Coast Line 
ReeCooe (6 S.bn ako). 1930'S. Cwrqiaeiped 
dism 76 S.E. 705]. 


Tex.—Cheatham v. Riddle, 12 Tex. 
M2 Terasté SNITOMAR Gol, Hast, 
(Civ. App.) 57 S.W.(2d) 175; Ft. Worth 
& D. C. Ry. Co. v. Decatur Cotton Seed 
Oil Co., (Civ.App.) 193 S/W. 392; 
Wichita Falls Traction Co. v. Berry, 
(Civ.App.) 187 S.W. 415; Galveston, 
H&S ACER ya Co, ave Murray, (Civ. 
App.) 99 S.W.. 144; Dennis v. State, 2 
S.W.(2d) 2238, 108 Tex.Cr, 672. 
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ness,°° or the clearness of his statements,°! and even 
the intonation of his voice.®? So the positiveness of 
the witness,°* as well as his uncertainty as to the 
facts as to which testimony is given, may be consid- 
ered;°* but the mere fact that a witness hesitates 
and reflects before answering a question should not 
be taken to indicate that his answer is untrue in the 
absenee of any evidence to contradict him;°* testimo- 
ny has probative foree even though the witness does 
not speak with such certainty as to exelude all doubt 
in his mind.*® The fact that a witness is dumb, al- 
though not deaf, and cannot explain any proposi- 
tion but only assent or dissent by signs in answer to 
a direct question is a circumstance to be weighed by 
the jury as affecting the credit to be accorded to his 
testimony.®? Where a witness manifestly becomes so 
wearicd by the strain of examination that his an- 
swers, theretofore clear and responsive, become in- 
coherent and confused, it is proper for the jury to 
consider such fact in determining the credibility of 
the later responses.*§ 


[§ 953] (b) Effect of Prompting and Coaching.®° 
The fact that a witness was prompted while on the 


stand goes to eredibility,°° and the particular ques-* 


tion as to which he was prompted is immaterial.®+ 
The fact that a witness admits that he was told the 
kind of testimony he was expected to give affects 
his eredibility,*? but it cannot be successfully urged 


WITNESSES 


[§§ 952-957 


that witnesses were coached where testimony was 
not in perfect accord as to details.%* 


[§ 954] (18) Conduct Subsequent to Testifying. 
The conduct of a witness subsequent to testifying 
may be considered as affecting his eredibility,®* pro- 
vided such conduct reflects upon him in his char- 
acter as a witness.®° 


[§ 955] (14) Fabrication or Suppressicn of Evi- 
dence—(a) In General. Fabrication or suppression 


-of, or an attempt to fabricate or suppress, evidence 


by a party may be shown as reflecting on his cred- 
ibility,°® provided the evidence to prove such fact 
is competent.°? 


[§ 956] (b) Refusal To Answer on Cross-Exami- 
nation.°® Where, on cross-examination, a witness 
refuses to answer material questions which an hon- 
est fair-minded witness would not have declined to 
answer,°® or where he declines, on the ground that 
his answers would tend to criminate him, to answer 
pertinent questions designated to show the extent of 
his knowledge on the subject and also, perhaps, to 


test the sincerity or accuracy of his testimony,?° he 


is not a credible witness. 


[§ 957] (c) Refusal To Produce Written Evi- 
dence. The refusal of a witness to produce written 
evidence may be considered as bearing on his cred- 
ibility.74 


Wis.—Rogers v. Lurye Furniture 
Co., 211 N.W. 782, 193 Wis. 496 [mod 
on other grounds 215 N.W. 457, 198 
Wis. 496}. 


50. U.S.—Petition of Diamond Coal 
& Coke Co., 297 F. 242 [aff 297 F. 238, 
246, and cert den 44 S.Ct. 638, 265 U.S. 
695, 68 L.Hd. 1197]. 


Ala.—Nashville, C. & St. L. Ry. v. 
Crosby, 70 So. 7, 194 Ala. 338. 


Del.—Linthicum v. Truitt, 80 A. 
245, 25 Del. 338; Campbell v. Walker, 
78 A. 601, 25 Del. 41; State v. McCal- 
lister, 76 "A. 226, 23 Del. 301. 


Ind.T.—Atoka Coal & Mining Co. v. 
Miller, 104 S.W. 555, 7 Ind.T, 104. 


Kan.—Wideman v. Faivre, 163 P. 
~ 619, 100 Kan. 102. 


Ohio.—Hine v. Hine, 157 N.E. 308, 
25 Ohio App. 120; Prudential Ins. Co. 
v. Shively, 34 Ohio Cir.Ct. 357. 


Tex.—Garcia v. Zamora, (Civ.App.) 
2 S.W.(2da) 907 [rev on other grounds 
(Commn.App.) 13 S.W.(2d) 78]. 


51. U.S. v. Lee Huen, 118 F. 442; 
Sovereign Camp of Woodmen of the 
World v. Jackson, (Tex.Civ.App.) 138 
S.W. 1137. 

52. U. S. v. Dacir, 26 Philkppine 
503. 


53. Petition of Diamond Coal & 
Coke Co., 297 F. 242 [aff 297 F. 238, 
246, and cert den 44 §.Ct. 638, 265 U.S. 
595, 68 L.Ed. 1197]. 


54. Petition of Diamond Coal & 
Coke Co., supra; Nashville, C. & St. 
L. Ry. v. Crosby, 70 So. 7, 194 Ala. 
338; State v. Shaw, 196 P. 1100, 108 
Kan. 781. 


[a] Hesitancy at former trial.— 
Where defendant on a second trial tes- 
tifies in his own behalf as to material 
circumstances testified to by kim on 
the former trial, and the record of the 
former trial shows that he was asked 
why he hesitated before answering a 


certain question, he may be asked, on 
cross-examination in the second trial, 
for the purpose of impeachment, if he 
did not hesitate before answering the 
question on the former trial. People 
v. Bishop, 66 P. 976, 134 Cal. 682. 


55. State v. Brown, 182 N.W. 823, 
191 Iowa 608, 624; Matter of Dono- 
hue’s Will, 89 N.Y.S. 871, 97 App.Div. 
205; Lyne v. Coon, (Tex.Civ.App.) 241 
S.W. 569. 


“The fact that some witnesses are 
more cautious than others may have 
a tendency to strengthen their testi- 
mony.” State v. Brown, supra, 


[a] Witness may be allowed to ex- 
plain the cause for his hesitation in 
answering questions. Houston, etce., 
R. Co. v. Shapard, 118 S.W. 596, 54 
Tex.Civ.App. 596. 


56. Trailer v. State, 63 So. 37, 8 
Ala.App. 217; Gurley v. Pilgrim Oil 
Co., (Tex.Commn.App.) 285 S.W. 283 
(aff (Civ.App.) 275 S.W. 295]. 


57. Quinn v. Halbert,.55. Vt, 224. 
58. Piper v. Boston & M. R. Co., 72 
A. 1024, 75 N.H. 228, 


59. Ceoaching or prompting of wit- 
nesses at former trial see supra § 
943. 


GO. Boyd v. Boyd, 184 S.W. 888, 
123 Ark. 134. 


61. Heath v. Hagan, 113 N.W. 342, 
135 Iowa 495. 


62. Ambrose v. Reece, 216 S.W. 341, 
186 Ky. 171. 


63. Conard v. Commonwealth, 282 
S.W. 1082, 214 Ky. 137. 


64. Peck v. Roberts, 106 S.E. 540, 
88 W.Va. 202. 


65. Carter v. State, 183 S.W. 881, 
78 Tex.Cr. 482. 
[a] Thus, in a prosecution for 


murder, the fact that a witness after 
testifying was seen talking to his 


mother and sister in a “suspicious at- 
titude,” without showing something 
that was said or done that would re- 
flect on his testimony, was inadmis- 
sible to impeach the testimony of the 
witness. Carter v. State, 183 S.W. 881, 
78 Tex.Cr. 482. 


66. Lee v. Cresco, 
Richards v. Osborne, 
164 S.W. 392; 


47 Towa 499; 
(Tex.Civ.App.) 
First Bank of Spring- 
town v. Trill, (Lex. Civ, ADDO loikes: 
W. 652; Maynard v. Bailey, 102 S.B. 
480, 85 W.Va. 679, 9 ALR. 981. 


[a] Thus a party’s letter to a 
witness imploring him not to testify 
in the case, denying his knowledge 
of any material fact, offering to pay 
him money, if needed, after a trial 
unattended by the witness, and warn- 
ing him of danger of arrest on a crim- 
inal charge should he come into the 
state, is admissible against the writer 
as reflecting on his credibility. May- 

nard se Bailey, 102 S.E. 480, 85 W.Va. 
679, 9 A.LAR.. 981. 


67. Wingrove v. Central Pennsyl- 
vania Traction Co., 85 A. 850, 237 Pa. 
549. 


[a] Thus, on the second trial of an 
action by a husband and wife for in- 
juries to the wife, the conviction of 
the husband and another, between the 
two trials, of conspiracy to fabricate 
evidence cannot be proved by the rec- 
ord of the court of quarter sessions. 
Wingrove v. Central Pennsylvania 
Traction Co., 85 A. 850, 237 Pa. 549. 


68. Effect of refusal to answer on 
cross-examination: 
Generally see supra § 789. 
On claim of privilgge see supra § 910. 


69. Lane v. First Nat. Bank, 281 F. 
I 2,128 el iguhok Opes 0s 


70. McElhannon v. State, 26 S.E. 
501, 99 Ga. 672. 


71. Prudential Ins. Co. v. Shivels 
34 Ohio Cir.Ct. 357. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 958-962] 


[§ 958] (d) Failure To Call or Discover Import- 
ant Witness. While the mere fact that a party does 
not choose to call a witness cannot be considered as 
affecting his eredibility,’? in determining the credi- 
bility of a witness the triers of fact have a right to 
consider the lack of corroboration wherever the wit- 
ness could have been corroborated.‘? The fact that 
a person whose testimony in an equity suit would be 
of importance to one of the parties fails to testify 
will not discredit the other witnesses of such party, 
although it may furnish ground for suspicion and ad- 
verse comment;7* and, in a criminal ease, a witness 
offered to prove an alibi for defendant cannot be dis- 
eredited by evidence on behalf of the prosecution 
that diligent efforts had been made in its behalf to 
discover all the witnesses in the case and such wit- 
ness had not been discovered, the inference intended 

- to be drawn being that therefore his evidence is man- 
ufactured.7® 


[§ 959] (e) Subornation of Perjury. If there be 
reason to suppose that the perjury or prevarication 
of one witness is the result of subornation, this af- 
fords a reasonable ground in a doubtful case for sus- 
pecting the testimony of other witnesses adduced by 
the same party,’® and an attempt by one witness to 
suborn the testimony of other witnesses affects the 
eredit of the witness guilty of such attempt."” 


[§ 960] (15) Collusion between Witnesses. The 
fact that certain witnesses had conspired to give per- 


72. Luther v. West Side Telephone W.Va.—Nash 


Co., 235 P. 783, 134 Wash. 410. 

[a] Thus, in a personal injury ac- 
tion, cross-examination of a principal 
stockholder of defendant corporation, 


[a] 


WITNESSES 


Fire Ins. Co., 146 S.E. 726, 106 W.Va. 
672, 63 A.L.R. 101. 


_ Thus, in a prosecution for rob- 
bery, it was not error fora state’s wit- 
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jured testimony may be shown as bearing on the ered- 
ibility of such witnesses.78 If two witnesses testify 
in full accord touching matters in respect of which 
the mind is little Hable to mistake, the close agree- 
ment gives no ground for inferring collusion,‘® 
but if, on the other hand, there is meticulous 
identity in details and circumstances, which, owing 
to frailties of mind and memory, commonly give rise 
to reasonable discrepancies in testimony, there may 
be reasonable ground for the inference of collusive 
fabrication.8° So, where on a prior hearing there 
are material discrepancies in the testimony of differ- 
ent witnesses, the fact that the testimony of such 
witnesses at a subsequent hearing is in accord may 
cast doubt on the veracity of the witnesses. 


[§ 961] (16) Nature and Character of Testimony 
—(a) In General. The character and nature of the 
testimony is to be considered in determining its cred- 
ibility,®? although the fact that the testimony of a 
witness is of great importance to the party by whom 
he is called is not a sufficient reason for discrediting 
him.$* Where there is irreconcilable conflict in the 
testimony of two witnesses, regard should be had, in 
determining which to credit, to the nature of the 
facts deposed to as calculated to impress themselves 
with more or less force upon the memory.’* 


[§ 962] (b) Incredible or Improbable Testimo- 
ny.°°> The reasonableness or probability of a wit- 
ness’ testimony bears on his credibility.8° The most 


486; U. S. v. Guthrie, 171 F. 528; U. 
S. we Dee” Bruen; 118 BY 4425" Seve 
Kenney, 90 F. 257; U. S. v. Candler, 
65 F. 308. 


Ark.—Benefit Ass’n of Ry. Em- 


Fidelity-Phenix 


over objections showing that he had 
brought in a medical expert and then 
given him fifty dollars and sent him 
home before trial, was held error as 
tending to prejudice the jury in seem- 
ing to be a suppression of evidence, it 
being the party’s right to select his 
own witnesses. Luther v. West Side 
Telephone Co., 235 P. 783, 134 Wash. 
410. 


73. McKaskle v. McKaskle, 121 So. 
741, 168 La. 195; State v. Codington, 
78 A. 748, 80 N.J.Law 493 [aff 85 A. 
1135, 82 N.J.Law 728]; People v. Ed- 


wards, 180 N.Y.S. 631; Johnson v. 
State, 45 S.W.(2d) 989, 119 Tex.Cr. 
aye Mt 

74, McDaniel v. Parish, 4 App.D.C. 
PEIBY 

hep 


Coker v. State, 31 S.W. 655, 35 
Mess. Cre, 5.0; 


76. Wellman v. Blood, 29 F.Cas.No. 
17,385, MacArthur Pat. Cas. 432. 


77. Ala.—People’s Shoe Co. v. 
Skally, 71 So. 719, 196 Ala. 349. 


Ga.—Parker v. State, 75 S.E. 437, 
11 Ga.App. 251. 


Ky.—Gibson v. Commonwealth, 283 
S.W. 427, 214 Ky. 458. 


La.—State v. Childers, 115 So. 802, 
165 La. 622. 


Mass.—Commonwealth v. Min Sing, 
88 N.E. 918, 202 Mass. 121. 


N.Y.—People v. Johnston, 127 N.E. 
186, 228 N.Y. 332 [rearg den 129 N.E. 
OUS; 229 Ney. oI. 


Okl.—Taylor v. J. H. Wade & Co., 
144 P. 559, 44 Okl. 294. 


Tex.—Crews v. State, 242 S.W. 211, 
92 Tex.Cr. 75; Casey v. State, 180 S. 
W. 678, 78 Tex.Cf. 174. 


© 


ness to testify that a witness for de- 
fendant had told him that, unless he 
changed his testimony that defend- 
ant’s witness “would go to hell with 
him,’ defendant’s witness having 
previously denied the making of this 
statement and this evidence being 
limited to the issue of the latter’s 
credibility. Crews v. State, 242 S.W. 
2A), 922 Tex: Crab. 


78. Dunaway v. Alewel, (Mo.) 204 
S.W. 726. 
ancl Nagle v. Dong Ming, 26 F.(2d) 


80. Nagle v. Dong Ming, 26 F.(2d) 
438 [aff 20 F.(2d) 388]. 


81. Weedin v. Lee Gock Doo, 41 F. 
(2d) 129. 
82. Bailey v. Commonwealth, 32 S. 


Wir C2QomG2b ey aoor Kiva daore Psp Jada 
well Co. v. Cushnoc Paper Co., 96 A. 
730, 114 Me. 411; Pereira v. Star Sand 
Conn ose EA Sopp. 8Ors 470: 


83. Chicago, etc., R. Co. v. Huston, 
95 Ill.App. 350 [aff 68 N.E. 1028, 196 
Ill. 480]. 


84. Hitt v. Rush,' 22 Ala. 563. 


85. Evidence as to improbabilities 
see Evidence § 1752. 


Inherently incredible or impossible 
testimony as question for jury see 
Criminal Law § 22938; Trial § 344. 


86. U.S.—Maners y. Ahlfeldt, 59 
F.(2d) 938; Wong Sun Ying v. 
Weedin, 50 F.(2d) 877; Cincinnati, N. 
On & TP. Ra Conv. Rimmer) 37 F.(2d) 
668; Tucker Stevedoring Co. v. W. H. 
Gahagan, Inc., 6 F.(2d) 407 [rev on 
other grounds 15 F.(2d) 935]; Mis- 
souri Dist. Telegraph Co. yv. Morris 
& Co., 243 F. 481, 156 C.C.A. 179 [ap- 
pealdisnr so s.Ct- 11, 245 U'S. 651, 
62> Lid, 531]; U. S. v. ‘Reid; 210 -F. 


ployees v. Jacklin, 294 S.W: 353, 173 
Ark. 937. 


Cal.—Pabst v. Shearer, 156 P. 466, 
172 Cal. 239; Zibbell v. Southern Pac. 
Co., 116 P. 513, 160 Cal. 237; Reynolds 
v. Struble, 18 P.(2d) 690, 128 Cal.App. 
716; Rasic v. Schultheiss, 9 P.(2d) 
550, 121 Cal.App. 560; Wilson v. Kes- 
tenholz, 297 P. 954, 113 Cal.App. 13; 
Briggs v. Cameron, 295 P. 347, 111 
Cal.App. 189; Shaver v. United Parcel 
Service, 266 P. 606, 90 Cal.App. 764; 
Anheuser-Busch Brewing Ass’n_ v. 
Green, 265 P. 1025, 90 Cal.App. 453. 


Colo.—Larison v. Taylor, 266 P. 
217, 83 Colo. 430. 


Fla.—Catlett v. 
241, 107 Fla. 498. 


Ga.—Patton v. 


Chestnut, 146 So. 


State, 43 S.B. 533, 
117 Ga. 230. 


Ill—Sharp v. National Bond & Inv. 
Co., 260 Ill.App. 297. 


Ind.—Wabash R. Co. v. MecDoniels, 
107 N.S 29); £33 Ind. 1045" mhirst Natt. 
Bank v. Federal Land Bank of Louis- 
ville, 177 N.E. 462, 93 Ind.App. 15; 
Schoenfeld-Yatter Co. v. Cline, 115 N. 
HH. 787, 64 Ind.App. 285. 


Iowa.—Francis v. Francis, 162 N.W. 
839, 180 Iowa 1191; State v. Dunn, 154 
N.W. 753; State v. Wilson, 141 N.W. 
337, 157 Iowa 698; State v. Thomas, 
1382 N.W. 51, 151 Iowa 572; State v. 
Novak, 79 N.W. 465, 109 Iowa 717. 


Kan.—Wideman v. Faivre, 163 P. 
619, 100 Kan. 102, Ann.Cas.1918B 1168. 


_Ky.—Globe Indemnity Co. v. Da- 
viess, 47 S.W.(2d) 990, 243 Ky. 356; 
Bailey v. Commonwealth, 32 S.W.(2d) 
725,. 236 Ky. 126; Beatty v. Beatty, 
152 S.E. 540, 151 Ky. 547. 


La.—U. S. Fidelity & Guaranty Co. 
v. A. C. Vreeland, Inc., 120 So. 489, 
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positive testimony of a witness may be contradicted 
by circumstances in evidence,** by admitted facts,** 


9 La.App. 343; Courcier v. Johnson 
Bros., 120 So. 486, 9 La.App. 330;. Mc- 
Bride v. New Orleans Public Service, 


3 La.App. 474. 


Me-—R. J. Caldwell Co. y. Cushnoc 
Paper Co., 96 A. 780, 114 Me. 411. 


Mass.—Conant v. Constantin, 141 
N.E. 587, 247 Mass. 76. 


Mich.—Shannon v. Jamestown Tp., 
VOZiN.Wieyicil,) 20d vtich. 597s Zant ve 
Singer Sewing Mach. Co., 127 N.W. 
272, 162 Mich. 387, 17 Detroit Leg.N. 
633. 


Minn.—Weber v. Arend, 222 N.W. 
646, 176 Minn. 120. 


Mo.—Alexander v. St. Louis-San 
Francisco Ry. Co., 233 S.W. 44, 289 
Mo. 599; State v. Davis, 190 S.W. 297; 
State v. Gartrell, 71 S.W. 1045, 171 
Mo. 489; Vaccaro v. Revely Dairy Co., 
(App.) 22 S.W.(2d) 858; Burkett v. 
Gerth, (App.) 253 S.W. 199. 


Mont.—Vukmanovich v. State As- 
sur. Co. of Liverpool, England, 264 
P. 933, 82 Mont. 52; In re McCue, 261 
P. 341, 80 Mont. 537; Reid v. Hennes- 
sy Mercantile Co., 123 P. 397, 45 Mont. 
383. 


N.J.—Clark v. Public Service Elec- 
tric Co., 91 A. 838, 86 N.J.Law 144. 
But see Day v. Hopping, 123 A. 869, 
95 N.J.Eq. 680 (express testimony 
cannot be rejected on the sole ground 
of its improbability). 


N.Y.—Koehler v. Adler, 78 N.Y. 287 
[aff 47 N.Y.Super. 518]; Elwood v. 
Western Union Tel. Co., 45 N.Y. 549, 
6 Am.R. 140; Peo. v. Lumsden, 125 
N.Y.S. 1079,,141 App.Div. 158. 


Ohio.—Henderson v. Wertheimer, 12 
Ohio App. 249; Schneider v. State, 1 
Ohio Cir.Dec. 565, 2 Ohio Cir.Ct. 420. 


Okl.—Wainscott v. State, 129 P. 
65078 OLCr, 590; 593. 


Or.—Cornely v. Campbell, 187 P. 
11038, 95 Or. 345; Whited v. Cavin, 105 
P! 396,55 Ors 98. 


Pa.—Commonwealth v. Holgate, 63 
Pa.Super. 246; Lodge yv. Railroad Co., 
10 Phila. 153, 31 Leg.Int. 204. 


Philippine.—U. S. v. Lasada, 18 
Philippine 90. 

$.C.—McLeod v. Atlantic Coast 
Wier RCO, a 0) sos be | LO, Gay Sua wel 
[petition dism 76 S.BE. 705]. 


Tenn.—Frank v. Wright, 205 S.W. 
434, 140 Tenn. 5356; Cooper v. State, 
138 S.W. 826, 123 Tenn. 37. 


Tex.—Beeman v. Georgia Casualty 
(Commn.App.) 41 S.W.(2d) 39 
(Civ.App.) 24 S.W.(2d) 799]; 
MOZAS eGo JNsp On, Ri iCO., yy Hast, (Civ. 
App.) 57 S.W.(2d) 175; Rousseau v. 
Featherston, (Civ.App.) 291 S.W. 2738. 


Utah.—State vy. Hitesman, 198 P. 
769, 58 Utah 262; Leavitt v. Thurston, 
13) Pipld,.oo tah sol. 


Va.—Low Moor Iron Co. v. Jack- 
son, 84 S.E. 100, 117 Va. 76; Clopton 
v. .Com., 63 S.E. 1022, 109 Va. 813. 


[a] Thus a witness is not entitled 
to credit whose testimony is incon- 
sistent with the common principles 
by which the conduct of mankind is 
governed; hence testimony that de- 
ceased, although seeing that a live 
wire emitted sparks and flashed when 
it touched the ground, stated that he 
was not afraid of it is impeached by 


the fact that mankind commonly 
know the danger of.live wires. Clark 
v. Public Service Electric Co., 91 A. 


83, 86 N.J.Law 144. 


WITNESSES 


[b] Circumstances indicating im- 
probability of witness’ statements 
may be shown to discredit him. 
Spalding v. Merrimack, 36 A. 253, 67 
N.H. 382 (holding that, where a wit- 
ness testified that he had seen a de- 
fect in the highway several days be- 
fore plaintiff received injuries there- 
from, he might be discredited by evi- 
dence that the highway surveyor had 
told him to repair defects he might 
see, and he should be paid therefor, 
and that he had theretofore repaired 
defects). 


[ec] Testimony of experiments 
bearing on probability.—Where wit- 
nesses testified to what they saw, on 
a certain night, aided by the starlight 
and the light from neighboring hous- 
es, it was not permissible to impeach 
them by witnesses who offered to 
prove that on a similar starlight night 
they made experiments between the 
same hours, and with the same de- 
gree of light, and were unable to dis- 
cern objects distinctly at the distance 
testified to by the witnesses to be im- 


pecker. Sealy v. State, 1 Ga. 213, 44 
Am.D. 641. 
[da] Where eyitence of contradic- 


tory statements is received for the 
purpose of impeaching a witness, an 
instruction directing the jury that 
they are at liberty to consider the 
probability or improbability of the 
testimony of the impeached witness 
is proper. State v. Baldwin, 56 Mo. 
App. 423. Contradiction of witness 
generally see infra § 1340. 


[e] Where only person able direct- 
ly to dispute witness is dead, testi- 
mony should be clearly scrutinized, 
and reasonable probability carefully 
considered. In re Tjarks’ Estate, 227 
N.W. 84, 55 S.D. 636. 


87. Cal.—Davis v. Judson, 113 P. 
147, 159’ Cal. 121; Briggs v. Cameron, 
295 PRP. 347, 111 Cal.App. 189; Finch 
v. Willmott, 290 P. 660, 107 Cal.App. 
662; Marston v. Pickwick Stages, 248 
P. 930, 78 Cal.App. 526. 


Ga.—Jones v. Teasley, 105 S.E. 46, 
25 Ga.App. 784. 


Ind.—First Nat. Bank v. Federal 
Land Bank of Louisville, 177 N.E. 
462, 93 Ind.App. 15. 


Mo.—-Yonkers vy. St. Louis, ete., R. 
Co., 168 S.W. 307, 182 Mo.App. 558. 


Tex.—Schaff v, Ridlehuber, (Civ. 
App.) 261 S.W. 523 [cert den 45 S.Ct. 
194, 266 U.S. 629, 69 L.Ed. 477]. 


Surrounding circumstances as af- 
fecting credibility of witness general- 
ly see supra § 916. 


* 88. Standard Brewery v. Lynch, 
195 fll.App. 445; Conant v. Constan- 
tin, 141 N.E. 587, 247 Mass. 76; Stryk 
v. Sydarowich, 224 N.W. 479, 198 Wis. 
542; Marshall & Ilsley Bank v. Schuer- 
brock, 217 N.W. 416, 195 Wis. 203; 
Samulski v. Menasha Paper Co., 138 
N.W. 142, 147 Wis. 285. 


89. Cal.—Finch o MilLkmekt, 290 P. 
660, 107 Cal.App. 66 


Fla.—Callett v. Aibcaeste 146 So. 
241, 107 Fla. 498. 
Ga.—Patton vy. State, 43 S.E. 533, 


117 Ga. 230. 


I1l.—Mannen v. Norris, 170 N.E. 273, 
338 Ill. 322; Pie. Mio Jones, 125 N.E. 
334, 290 Ill. 375, 8 A.L.R. 792. 


Ind.—Wabash R. Co. v. McDoniels, 
107 N.E. 291, 183 Ind. 104; Emrich 
Furniture Co. v. Byrnes, 87 N. BH. 1042, 
44 Ind.App. 341. 


For later cases, developments and changes in the law see Annotations, 


" see. 
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by the fact that the testimony is contrary to the 
laws of nature,®® or the physical facts,®® or physical 


Mo.—Miller v. Schaff, 228 S.W. 488 
feert’ dism 42)'S.Ct. 53, 257 U.S. 65%, 
66 L.Ed. 417]; Roussell v. St. Louis- 
San‘Francisco Ry. Co., (App.) 257 S. 
Navgewgias Kix3 


Pa.—Crago v. Sickman, 165 A. 841, 
310 Pa. 546; Carpinelli v. Reading Co., 
158 A. 867,306. Pa. 805 Seiwell =y- 
Hines, 116 A. 919, 273 Pa. 259, 21 A. 
ene 39% 


~ 
Tex.—Comanche Duke Oil Co. v. 
Texas Pac. Coal & Oil Co., (Commn. 
App.) 298 S.W. 554 [rev (Civ.App.) 
274 S.W. 193]. 


Va.—Johnson y. Richmond, F. & P. 
R. Cos, 169, S.H3, 603, : 160). Via. 47,66: 
Chesapeake & O.3R. Co, v. Barlow, 15 
S.E. 397, 155 Va, 863. 


Wis.—Holborn v. Coombs, 
W. 673, 209 Wis. 556. 


90. U.S.—Pennsylvania R. Co. v. 
Chamberlain, 53 S.Ct. 391, 288 U.S. 
333, 77 L.Hd. 819 [rev 59. F.(2d) e361) 
Jacobson vy. Chicago, M:; St. B. fae 
R. Co., 66 F.(2d) 688; Liggett & 
Myers Tobacco Woy: De Parcq, 66 F. 
(2a) 678; Chicago, M., St..P. & P. R. 
R. Co. vy. Linehan, 66 F.(2d) 373; U. 
S. v. Jorgensen, 66 F.(2d) 292; Ed S. 
Michelson, Inc., v. Nebraska Tire & 
Rubber Co., 63 F.(2d) 597 [cert den 
54 S.Ct. 52];. U. S. v. Diehl, 62 F.(2d) 
343 [foll U. S. v. Butler, 62 F.(2d) 
10837; SUS: ve Kerr, 61 EY (2d) 800; 
U._S..v.. McCreary, 61. F.(2d) 804; VU. 
S. v. Harth, 61 F.(2d) 541; Storey v. 
U. S., 60 F.(2d) 484; U. S. v. MeGill, 
56 F.(2d) 522; Nicolay v. U. S., 51:8. 
(2d) 170; Larabee Fiour Mills Co. v. 
Carignano, 49 F.(2d) 151; F. W. Wool- 
worth Co. v. Davis, 41 F.(2d) 342 [cert 
den dls S.Ct. 33). 282 20S 809) plows 
Eid... 760]; U._S...v.. Sixty Barrels of 
Wine, 225 F. 846; American Car, etc., 
Co. v. Kindermann, 216 F. 499; Mis- 
SOuUri, .eLc.,. R.. Co. vasCollier, s157 8. 
347. 


Ala.—Tennessee Coal, Iron & R. Co. 
v. Carson, 88 So. 650, 205 Ala. 518; 
Karpeles v. City Ice Delivery Co., 73 
So. 642, 198 Ala. 449; Louisville & N. 
ey v. Moran, 66 So. 799, 190 Ala. 


Cal.—Rasie v. Schultheiss, 9 P.(2d) 


245 N. 


550, 121 Cal.App. 560; Phillips Vv. 
Hobbs-Parson Co., 227 P. 622, 67 Cal. 
App. 199; Jones v. Southern Pac. Co., 
GS xB: 586; 34 Cal.App. 629. 


Colo.—McLennon v. Whitney-Steen 
Co., 167% P7115.638 Colo:*5s68. 


Conn.—Abrams yv. Director General 
of Railroads, 111 A. 798, 95 Conn. 479. 


Ga.—Central of Georgia Ry. Go. v. 
Grace, 166 S.E. 684, 46 Ga.App. 101. 


Ill.—Mannen vy. Norris, 170 N.E. 


273, 338 Ill. 322. 


Ky.—Commonwealth Life Ins. Co. 
v. Pendleton, 21 S.W.(2d) 985, 281 
Ky. 591; Cumberland R. Co. v. Gird- 
ner, 192 S.W. 873, 174 Ky. 761; Louis- 
ville & N. R. Co. v. Thomas’ Adm’r, 
185 S.W. 840, 170 Ky. 145 [reh den 188 
S.W. 463, 171 Ky. 471]; Louisville, 
etc., R. Co. v. Chambers, 178 S.W. 1041, 
165 Ky. 708. 


La.—Genovese vy. Krebs, 138 So. 470, 
18 La.App. 639; Fetter v. Torre, 1 La. 


App. 766. 

Mass.—Dorne y. Adams, 137 N.E. 
650, 243 Mass. 438. 

Minn.—State v. Be aD 180 N.W. 


536, 147 Minn. 42 


Miss.—Wingo vy. Ge 45 So. 862, 91 
Miss. 865. 


same title and section number, 


§ 962] 


laws,®! or mechanical laws,°? or scientifie princi- 
ples,°® or common observation or experience,?* or 
the common principles by which the conduct of man- 
So the courts are not required 
to believe that which they judicially know to be in- 
eredible,®® and testimony may be so improbable, 


kind is governed.®® 


Mo.—Clark v. Atchison & Eastern 
Bridge Co., 62 S.W.(2da) 1079 [cert den 
54 S.Ct. 229]; Cadwell v. Wilson Stove 
& Mfg. Co., 238 S.W. 415; Waldmann 
v. Skrainka Const. Co., 233 S.W. 242, 
289 Mo. 622; Kibble v. Quincy, O. & K. 
CP AR MOOS 327 S.W. 42, 285 Mo. 603; 
State v. Dettmer, 27 S.W. 1117, 124 
Mo. 426; Vaccaro v. Pevely Dairy Co., 
(Arp) 22 S.W.(2d) 858; Roussell v. 

St. Louis-San Francisco Ry. .. Co., 
(App.) 257 S.W. 516; Aldridge v. Mis- 
souri Pac. R. Co., 256 S.W. 93, 215 Mo. 
App... 217; Burkett v. Gerth, (App.) 
253 S.W. 199; Yonkers v. St. Louis, Te 
M. & S. Ry. Co., 168 S.W. 307, 182 Mo. 
App. 558; Phillips Vv. Southwest Mis- 
souri R. Co., 155 S.W. 470, 170 Mo.Anp. 


416; Zalotuchin v. Metropolitan St. 
oo Co., 106 S.W. 548, 127 Mo.App. 
tHe 


Neb.—Oliver v. Union Pac. R. Co., 
179 N.W. 1017, 105 Md. 243; Martin- 
dale v. Galladay, 155 N.W. 874, 99 
Neb. 200. 


Nev.—Carey v. Clark, 161 P. 7138, 40 
Nev. 151; Weck v. Reno Tract. Co., 
149 PB. 65, 38 Nev. 285. 


N.Y.—Cohen v. Chalmers, 194 N.Y.S. 
636; Spitz v. United Electric Light & 
Power Co., 175 N.Y.S. 737. 


Okl.— Byars v. State, 126 P, 252, 7 
Ok1.Cr. 650. 


Pa.—Crazo v. Sickman, 165 A. 841, 
810 Pa. 546; Lamp v. Pennsylvania R. 
Co., 158 A. 269, 305 Pa. 520; Snyder 
vy. Penn Liberty Refining Co., 153 A. 
549, 302 Pa. 320; Dangelo v. Pennsyl- 
vania R. Co., 152 A. W743, 301--Pay 5,795 
Haskins v. Pennsylvania RVCo., 143 
AS 19251293: Pa. bais- Carlo x. Besse- 
mer & L. BE. R. GCo., 143 <A. (5; 293, Ba: 
343 [cert den 49 §.Cct. 25,278 U.S. 622, 
73 L.Ed. 543]; Fuher v. Westmoreland 
Coal Go., 116 A. 61, 272 Pa. 14; Lessig 
v. Reading Transit & Light Co., 113 
A. 381, 270 Pa. 299; Meyer v. Ameri- 
ean Stores Co., 100 Pa.Super. 303; 
Bradford v. West Penn Rys. Co., 99 
Pa.Super. 365. 


Philippine.—People v. 
Philippine 545. 


R.I.—Henry Vv. 
Burner Co., 90 A. 168 


Tenn.—Union Traction Co. y. Todd, 
(App.) 64 S.W.(2d) 26. 


Tex.—Austin v. Nieman, (Commn. 
App.) 14 S.W.(2d) 794 [rev (Civ.App.) 
3 S.W.(2da) 128]; Blum Milling Co. v. 
Moore-Seaver Grain Co., (Commn. 
App.) 277 S.W. 78 [rev (Civ.App.) 
264 S.W. 551]; San Antonio & A, P. 
Ry. Co. v. Biggs, (Civ.App.) 283 S.W. 
627. 


Utah.—Haarstrich v. Oregon Short 
ine R./Co., 262 PB. 100,70; Utah 552; 
Perrin vy; Union Pac.’ R. Co., 201 P. 
405, 59 Utah 1 [cert den 42 S.Ct. 270, 
257 U.S. 661, 66 L.Ed. 423]. 


Vt.—Wellman yv. Wales, 129 A. 317, 
98 Vt. 437. 


Va.—Southern Ry. Co. v. Davis, 147 
S.E. 228, 152 Va. 548; Norfolk & W. 
Ry. Co. v. Simmons, 103 S.E. 609, 127 
Va. 419; Southern Ry. Co, v. Mason, 
$9). (S.10'2 255/119: Va." 256: 


Wash.—Mandel v. Washington Wa- 
ter Power Co., 144 P. 921, 83 Wash. 19. 


W.Va.—Fischer v. Clark, 158 35.E. 
504, 110 W.Va. 420. 


Wis.—Holborn vy. Coombs, 245 N.W. 


Hajan, 50 


Providence Gas 


WITNESSES 


673, 209 Wis. 556; Stryk v. Sydnee 
wich, 224 N.W. 479, 198 Wis. 542; 
Samulski v. Menasha Paper Co., 133 
N.W. 142, 147 Wis. 285. 


[a] Thus (1) where a companion 
of deceased, the driver of a motor 
truck, asserted that at a point about 
forty feet from the track he went 
ahead and looked and called to deceas- 
ed to proceed and the truck proceed- 
ing in low gear would have reached 
the track in ten seconds from the 
point where it was stopped, a verdict 
in favor of the administrator of de- 
ceased, who was killed by a train, will 
be set aside as contrary to the physi- 
cal facts, where the train which was 
brilliantly lighted must have been vis- 
ible for more than ten seconds before 
it reached the point of collision, the 
physical facts showing that deceased 
was not in the exercise of reasonable 
care, in that, either there was no care- 
ful lookout, or that passage over the 
tracks after observation was delayed. 
Abrams v. Director General of Rail- 
roads, 111 A. 798, 95 Conn. 479. (2) 
In an action for injuries to an em- 
ployee, based on the theory that the 
defective floor in the shop caused a 
truck loaded with iron to tip over on 
plaintiff, evidence that, if the floor 
was warped its slope did not exceed 
three-eighths of an inch per foot, 
shows that plaintiff's theory was con- 
trary to physical facts. Cadwell v. 
Wilson Stove & Mfg. Co., (Mo.) 238 
S.W. 415. (3) In an action for dam- 
ages resulting from a collision be- 
tween a truck and defendant’s trol- 
ley car going in the same direction, 
evidence that the car’s speed was 
eight to ten miles an hour, and the 
truck’s speed four miles an hour, and 
when they were seventy five feet apart 
the truck. turned onto the track, but 
had crossed less than six to eight feet 
when the collision occurred, does not 
authorize a finding of negligence, as 
it was impossible for the accident to 
have happened as testified. Cohen vy. 
Chalmers, 194 N.Y.S. 636. 


91. Ga.—Patton v. State, 43 S.E. 
533, LI7.Ga. 230, 


Ky.—Harris v. Commonwealth, 209 
S.W. 509, 183 Ky. 542; Louisville & 
N. R. Co. v. Chambers, Ky., 178 S.W. 
1041, 165 Ky. 703, Ann.Cas.1917B 471; 
Louisville Water Co. v. Lally, 182 S. 
W. 186, 168 Ky. 348. 


Mo.—Highfill v. Wells, 16 S.W.(2d) 
100; Nowlin v. Kansas City Public 
Service Co., (App.) 58 S.W.(2d) 324; 
Vaccaro v. Pevely Dairy Co., (App.) 
22 S.W.(2d) 858; Giles v. Missouri 
Pac. R. Co., 169 Mo.App. 24, 154 S.W. 


852; Zalotuchin vy. Metropolitan St. 
By. Co., 106 S.W. 548, 127 Mo.App. 
(66 


Neb.—Oliver v. Union Pac. R. Co., 
179 N.W. 1017, 105 Neb. 243. 


Nev.—McLeod v. Miller, 153 P. 566, 
167 P. 27, 40 Nev. 477. 
Or.—Whited v. Cavin, 105 P. 396, 


55 Or. 98. 


Pa.—Patton v. George, 181 A. 245, 
284 Pa. 342. 


“The great physical laws of the 
universe are witnesses in every case, 
and cannot be impeached by the fee- 
ble voice of man, even though he be 
speaking under the sanction of an 
oath.” Patton v. State, 438 S.E. 533, 
534, 117 Ga, 230. 
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when tested by rules which govern men of ordinary 
capacity and intelligence in a given business trans- 
action, that a court may refuse to eredit it.°? 
though the mere fact that the testimony of a wit- 
ness is improbable does not require that his testimony 
be rejected as false,®® he may be thoroughly discred- 


Al- 


92. Commonwealth Life Ins. Co. v. 
Pendleton, 21 S.W.(2d) 985, 231 Ky. 
591; Louisville Water Co. v. Lally, 
182 S.W. 186, 168 Ky. 348. 


93. Jacobson v. Chicago, M., St. P. 
& P. R. Co., 66 F.(2d) 688; Comanche 
Duke Oil Co. v. Texas Pac. Coal & 
Oil Co., (Tex.Commn.App.) 298 S.W. 
554 [rev (Civ.App.) 274 S.W. 193]. 


« 94 Ark.—Missouri Pac. R. Co. v. 
Bolden, 46 S.W.(2d) 637. 


Ill.—Mannen v. Norris, 170 N.E. 
273, 338 Ill. 322; Kelly v. Jones, 125 
N.E. 334, 290 Ill. 375, 8 A.L.R. 792. 


Mo.—Alexander vy. St. Louis-San 
Francisco Ry. Co., 233 S.W. 44, 289 
Mo. 599; Kibble v. Quincy, O. & K. C. 
Rei Co5 227 9S.W.) 42) 2850) MO. O03. 
Nowlin v. Kansas City Public Service 
Co., (App.) 58 S.W.(2d) 324; Burkett 
v. Gerth, (App.) 253 S.W. 199; Zalo- 
tuchin v. Metropolitan St. R. Co., 106 
S.W. 548, 127 Mo.App. 577. 


Nev.—McLeod v. Miller, 153 P. 566, 
167 P. 27, 40 Nev. 477. 


Pa.—Crago v. Sickman, 165 A. 841, 
310 Pa. 546; Carpinelli v. ‘Reading Cor 
158 A. 867, 306 Pa. 80; Seiwell v. 
ean 116 A. 919, 2731Pal 2598 21) Av: 


Va.—Johnson v. Richmond, F. & P. 
R. Co., 169 S.E. 603, 160 Va. 766; Ches- 
apeake & O. R. Co. v. Barlow, 156 S.E. 
397, 155 Va. 863; Norfolk & W. Ry. 
ce v. Simmons, 103 S.E. 609, 127 Va. 


Wis.—Stryk v. Sydarowich, 224 N. 
W. 479, 198 Wis. 542; Marshall & Ils- 
ley Bank v. Schuerbrock, 217 N.W. 
416, 195 Wis. 203; Samulski v. Me- 
nasha Paper Co., 183 N.W. 142, 147 
Wis. 285. 


[a] Thus, as respects the claim of 
impeded view of the track by an au- 
tomobile driver struck at a crossing, 
his testimony that a man in an au- 
tomobile could not, when near the 
crossing, see an approaching train 
within a distance of half a mile on ac- 
count of telegraph poles, which were 
one hundred seventy five feet apart, 
was unworthy of belief and without 
probative force, being unreasonable 
and contrary to common observation 
and experience, Alexander v. St. Lou- 
is-San Francisco Ry. Co., 233 S.W. 44, 
289 Mo. 599. 


95. Alexander v. Blackman, 26 
App.D.C. 541; Riehl v. Riehl, 137 A. 
787, 101 N.J.Eq. 15. 


96. Johnson v. Richmond, F. & P.: 
Ras Cos. 169" SH. 608, . 16 0h Vv aamiGGs 
Chesapeake & O, R. Co. v. Barlow, 156 
S.b'397, Lb5 Vay 86a. 


97. California-Calaveras Min. Co. 
v. Walls, 149 P. 595, 170 Cal. 285. But 
see McGinnis v. McGinnis, 211 Ill.App. 
240 [error dism 124 N.E. 562] (testi- 
mony of unimpeached witnesses can- 
not be ignored merely because what 
they testified they did in a business 
transaction may not appear to be the 
wisest and safest thing to have done 
under the circumstances), 


98. Ala.—Ross v. State, 
532. 


Ark.—Southern Lumber Co. v. Dow- 
ney, 64 S.W.(2d) 552; Producers’ Sand 
and Gravel Co. v. Patter son, 64 S.W. 
(2d) 320. 


Ill.—Reynolds v. Alton, G. & St. L. 


74 Ala. 


780 [70 C.J.] 


ited by the inherent improbabilities of his testimo- 
ny,°®® even though he is not impeached? or contradict- 
especially where he is inter- 
or the circumstances indicate bias on his 
Thus, when one who can see and hear says 
he looked or listened, but did not see or hear an ob- 


ed by direct evidence,? 
ested? 
part.* 


Traction Co., 112 N.E. 668, 273 Ill. 207 
[rev 194 Ill.App. 87]; McGinnis v. 
McGinnis, 211 Ill.App. 240 [error dism 
124 N.E. 562]; Bunn v. Bloomington 
Third Nat. Bank, 38 Ill.App. 76; Dunn 
v. Weir, 34 Ill.App. 612. 


La.—Miller v. Hartford Live Stock 
Ins 1Cowe ll6u So. i825 1650 la. 0; 
Commercial Trust & Savings Bank vy. 
Thorengren, (App.) 122 So. 92; Wright. 
v. Petty, 7 La.App. 584; Barrett’s 
Succession, 8 So. 438, 43 La.Ann. 61; 
Griffin v. Maginnis Cotton Mills, 1 La. 
A. (Orleans) 254. 


N.C.—State v. Jacobs, 12 S.E. 248, 
107 N.C. 873. 


Philippine.—U. S. v. 
Philippine 90. 


Tenn.—Clark v. State, 
671. 


fa] Thus (1) positive testimony by 
a witness whose character and credi- 
bility are not impeached cannot be 
overcome by suspicion founded on 
mere improbability of their state- 
ments when not shown to be in any 
sense impossible, especially where the 
trial judge has given credence to it. 
Griffin v. Maginnis Cotton Mills, 1 La. 
A. (Orleans) 254. (2) The fact ‘that a 
witness who testified that he was pres- 
ent when deceased was shot did not 
know where deceased lived, or the date 
when she was shot, will not require 
the jury to disbelieve his testimony. 
State v. Jacobs, 12 S.H. 248, 107-N.C. 
873. (3) The mere fact that state- 
ments proved by one witness to have 
been made by the prisoner were not 
heard by others who were present is 
not a sufficient circumstance to dis- 
credit such person, if otherwise unim- 
peached. 
(Tenn.) 671. 
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19 Blatchf. 249. 
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1071, 104 Cal.App. 349]; Marston v. 
Pickwick Stages, 248 P. 930, 78 Cal. 
App. 526; Dierks v. Newsom, 194 P. 
518, 49 Cal.App. 789. 


D.C.—Alexander v. Blackman, 
App.D.C. 541. 


Fla.—Catlett v. Chestnut, 146 So. 
241, 107 Fla. 498; Howell v.. Black- 
burn, 129 So. 341, 100 Fla. 114. 
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Ky.—Harris v. Commonwealth, 209 
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Ann.Cas.1917B 471. 
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Co., 29 La.Ann. 764. 


Mass.—Conant v. Constantin, 141 N. 
E. 587, 247 Mass. 76. 


Mich.—Shannon vy. Jamestown Tp., 
232 N.W. 371, 251 Mich. 597. 


Mo.—Clark v. Atchison & Eastern 
Bridge Co., 62 S.W.(2d) 1079 [cert den 
54 S.Ct. 229]; Vaccaro v. Pevely Dairy 

0., (App.) 22<S:W.€2d) 858; Giles v. 
Missouri Pac. Ry. Co., 154 S.W. 852, 
169 Mo.App. 24. 


Mont.—In re McCue, 261 P. 341, 80 
Mont. 537; Whitney v. Bertoglio Mer- 
cantile Co., 211 P. 323, 65 Mont. 358; 
Casey v. Northern Pac. Ry. Co., 198 P. 
141, 60 Mont. 56. 


N.J.—Daggers v. Van Dyck, 37 N.J. 
Eq. 130. 


N.Y.—New York. & Brooklyn Ferry 
Co. v. Moore, 6 N.E. 293, 102 N.Y. 667, 
1 Silv.A. 52, 18 Abb.N.Cas. 106; EI- 
wood v. Western Union Tel. Co., 45 N. 
Y. 549, 6 Am.R. 140; Varnum vy. Skin- 
ner, 10 N.Y.S. 268. 


Okl.—Wainscott v. State, 129 P. 655, 
8 Ok1Cr. 590. 
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But see Shaw v. Emery, 42 Me. 59 
(holding that a witness cannot be im- 
peached by evidence offered to show 
transaction, 
as stated by him, but having no tend- 
ency to show that he had given a dif- 


‘ferent account of the matter). 
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ject, which, if he had really looked or listened, he 
must have seen or heard, such testimony is unworthy 
of consideration.® 
of established facts or circumstances with which the 
evidence cannot possibly be reconciled, it cannot be 
regarded as ineredible,® and the rule that, where oral 


On the other hand, in the absence 


Contradiction of witnesses general- 
ly see infra §§ 1340-1364. 


3. New York & Brooklyn Ferry 
Co: Vey Moore, 6. N. 18.4293, 9102 0 Ns Yoo 
667, 1 SNv.A. 52, 18 Abb.N.Cas. 106; 
French v. Millard, 2 Ohio St. 44. 


Interest of witness generally see 
infra §§ 1143-1218. 

Sn Une ane Borger, 
Blatehf. 249. 


Bias of witnessgenéerally see infra 
§§ 1143-1218. oR 


5. Ala.—Louisville & N. R. Co. v. 
Moran, 66 So. 799, 190 Ala. 108. 


Cal.—Chrissinger v. Southern Pac. 
Co.,.149 P.-175, 169 Cal. 619; Zibbell 
Vv. Southern Pac. Co;,; L160 PB.” bH3; 160 
Cali 23% 


Ill.—Cline v. Chicago, M. & St. P. 
Ry. Co., 198 Ill.App. 163; Monahan y. 
Johnson, 197 I1l.App. 633 


Ky.—Cheasapeake, etc., R. Co. v. 
Booth, 148 S.W. 61, 149 Ky. 245. 


Md.—United Rys. & Electric Co. of 
Baltimore v. Sherwood Bros., 157 A. 
280, 161 Md. 304; Gitomir v. United 
Rys. & Electric Co. of Baltimore City, 
146 A. 279, 157 Md. 464; Askin” v. 
Moulton, 131 A. 82,149 Md. 140; Mary- 
land Electric R. Co. v. Beasley, 83 A. 
157, 117 Md. 270; Heinz v. Baltimore 
& O. R. Co, TT A980, 1135 id: 5822 


Mich.—De Potty v. City of Detroit, 
242 N.W. 799, 258 Mith. 657; Richman 
v. Detroit, G. H. & M. Ry. Co., 236 N. 
W. 878, 254 Mich. 607. 


Mo.—Murphy v. Quick Tire Service, 
(App.) 47 S.W.(2d) 202; Guffey v. 
Harvey, (App.) 179 S.W. 729; Fagg v. 
Missouri, etc., R.-Co.,_ 170° S.W. 912, 
185 Mo.App. 79. 


N.Y.—Quinn v. Union Ry. Co. of 
New York City, 234 N.Y.S. 722, 134 
Misc. 88. 


N.C.—Harrison v. North Carolina R. 
Co., 140 S.E. 598,194 N.C. 656. 


Pa.—Hawk v. Pennsylvania R. Co., 
160 A. 862, 307 Pa. 214; Hill v. Phila- 
delphia Rapid Transit Co., 114 A. 634, 
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Vt.—Harrington v. Rutland R. Co., 
94 A, 431, 89 Vt. 112. 


Va. : - Co. v. Bley, 
162 S.B. 3, 157 Va. 568; Norfolk, etc., 
R. Co. v. Strickler, 86 S.E. 824,118 Va. 
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6 U.S.—Hrie R. Co. v. Weber, 207 
F. 293; Byers v. Carnegie Steel Co., 
159 BF. 347, 86 C.C.A. 347, 16 L.R.A.N.S. 
214. 


Ark.—Chickasaw Cooperage Co. v. 
MEW: 221, S.W. 1057;- 1440 Ark 
oo. 

Cal.—Corcoran v. Ward, 1 P.(2d) 
455, 115 Cal.App..180; Finch v. Will- 
mott, 290 P. 660; 107 Cal. App. 662; 
Austin v. Newton, (189 Peak 46 Oa 
App. 493. 


Conn. Wor esters v. Nutmeg Farm, 
162 A. 4, 116. Conn. 457. 


D.C.—Liggins v. U. S., 54 App.D.c. 
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Fla.—Jacksonville Electric Co, v. 
Dillon, 64 So. 669, 67 Fla. 114. 
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testimony conflicts with physical facts, it should be | disregarded does not apply to a case involving a 


Ga.App. 68. 
Idaho.—Butler v. Townend, 298 P. 
375, 50 Idaho 542. 

Ill.—Skala v. Lehon, 258 Ill.App. 
252 {aff 175 N.E. 8382, 343 Ill. 602]. 
Ind.—Peterson vy. Liddington, 

N.E. 977, 60 Ind.App. 41. 
Iowa.—Cuthbertson v. Hoffa, 216 N. 
W. 733, 205 Iowa 666; Kisor v. Litzen- 
berg, 212 N.W. 343, 203 Iowa 1183. 
Kan.—Marley v. Arkansas City, 11 
P.(2d) 704, 1385 Kan. 688. 
La.—Mercier v. Yazoo & M. V. R. 
Co; T1So. 150; 138 Wa. 1043. 
Md.—State v. Norfolk & W. Ry. Co., 


108 


T35RA. 827, 151 Mas 679; Baltimore, 
etc, R.. Co.) v.) State, 87 °AS 676, 120 
Md. 319; Heinz y. Baltimore & O. 


R. Co., 77 A. 980, 113 Md. 582. 


Mass.—Gartland v. Freeman, 178 N. 
732, 277 Mass. 520. 


Mich.—Perkins v. Holser, 182 N.W. 
49, 213 Mich. 579. 


Minn.—Klare v. Peterson, 200 N.W. 
$17, 161 Minn. 16; Winona Second, 
Nat. Bank v. Donald, 58 N.W. 269, 56 
Minn. 491. 


Miss.—Yazoo & M. V. R. Co. v. Huff, 
71 So. 757, 111 Miss. 486. 


Mo.—Gately v. St. Louis-San Fran- 
cisco Ry. Co., 56 S.W.(2d) 54; Parker 
v. St. Louis-San Francisco Ry. Co., 41 
S.W.(2d) 386; Miller v. Collins, 40 S. 
W.(2d) 1062, 328 Mo. 313; Doyle v. 
St. Louis Merchants’ Bridge Terminal 
Rya Co: 231 S.W.@d): 1010326) ‘Mo. 
425-[cert den 51. S.Ct. 345, 283. U.S, 
820, 75 L.Ed. 1435]; Norton v. Whee- 
Focks 23: "S.W..G2d) P42." 3235 Mo. . 913 
fcert den’ 50 S;Ci 355.2281 US. (52, 74 
L.Ed. 1162]; Thompson v. City of 
Lamar, 17 S.W.(2d) 960, 322 Mo. 514; 
Henry v. Illinois Cent. R. Co., 3 S.W. 
(2d) 1904, 319 Mo. 432; Crenshaw v. 
St. Louis Public Service Co., (App.) 
52 S.W.(2d) 1035; Turk v. Endsley, 
(App.) 1 S.W.(2d) 1038; Imboden v. 
St. Louis-San Francisco Ry. Co., 
(App.) 272 S.W. 1092; Knorr v. Wells, 
(App.) 270 S.W. 391; Braun v. Wells, 
(App.) 267 S.W. 98; Ertl v. Wagner 
Electric Mfg. Co., (App.) 238 S.W. 
577; McMahon v. Kansas City Rys. 
Co., (App.) 233 S.W. 64; Ownby v. 
Kansas City Rys. Co., (App.) 228 S.W. 
879; Roach v. Kansas City Rys. Co., 
(App.) 228 S.W. 520; Sandry v. Hines, 
(App.) 226 S.W. 646 [op quashed on 
other grounds 237 S.W. 10181; Kelly 
v. Kansas City Rys. Co., (App.) 225 S. 
W. 133; Walden v. Stone, (App.) 223 
S.W. 136; Schmitt v. Standard Oil Co. 
of Indiana, (App.) 221 S.W. 389; 
Reisinger v. Kansas City Rys. Co., 
(App.) 211 S.W. 909; Jetter: v. St. 
Joseph Terminal Ry. Co., (App.) 193 
S.W. 956; Whitaker v. Kansas City 
Rys. Co., (App.) 209 S.W. 632; Edison 
v. Metropolitan St. Ry. Co., (App.) 209 
Sew: 575; Harris’ v. St; Louis & S. 
F. R. Co., (App.) 200 S.W. 111; Phipps 
v Chicago, R. I. & P. Ry. Co., (App.) 
196 S.W. -.420; Hecke v. Dunham, 
(App.) 192 S.W. 120; Young v. Dun- 
lap, 190 S.W..1041, 195 Mo.App. 119; 
Landrum’ v. St.° ours, etc, R. Co, 
(App.) 178 S.W. 273; Warnke v. A. 
Leschen, ete., Rope Co., 171 S.W. 643, 
186 Mo.App. 30; Phillips v. South- 
west Missouri R. Co., 155 S.W. 470, 
170 Mo.App. 416; Elliott v. Metropoli- 
Car clem Ee wor, osmos VW. 603.157 eo, 


E. 


App. 517; Zeiler v. Metropolitan St. 
R. Co., 134 S.W. 1067, 1538 Mo.App. 
632 

Neb.—Britt v. Omaha Concrete 


Stone Co., 156 N.W. ‘497, 99 Neb. 300. 
N.J.—Day v. Hopping, 123 A. 869, 


95 N.J.Eq. 680; McAusland y. Rieser, 
90 A. 261, 82 N.J.Eq. 614. 


N.Y.—Schoonmaker vy. Pittsburgh 
Contracting Co., 161 N.Y.S. 186, 176 
App.Div. 48 [rearg den 161 N.Y.S. 
1055, 176 App.Div. 55]; Katz v. Fried- 
many Iino LOS. 


N.D.—Thompson vy. Scott, 159 N.W. 
21, 34 ON. Dyrb 08: 


Ohio.—Hoover v. Turner, 182 N.E. 
598, 42 Ohio App. 528; Armour & 
Co. v. Yoter, 178 N.E. 596, 40 Ohio 
App. 225. 


Pa.—Vlasich v. Baltimore & O. R. 
Co.,,L64, As 70,.307 Par 255; Hegarty v. 
Berger, 155 A. 484, 304 Pa. 221; Kling- 
ensmith v. West Penn. Rys. Co., 154 
A. 811, 303 Pa. 487; Snyder v. .Penn 
Liberty Refining Co., 153 A. 549, 302 
Pa. 820; Bailey v. C. Lewis Lavine, 
Inc., 153 A. 422, 302 Pa. 273; Schaeffer 
v. Reading Transit Co., 153 A. 323, 302 
Pa. 220; Moore v. Leininger, 149 A. 
662, 299 Pa. 380; Scalet v. Bell Tele- 
phone Co. of Pennsylvania, 140 A. 141, 
291 Pa. 451; Donovan v. Philadelphia 
Rapid Transit..Co.,, 116A. 807, 273) Pa. 
152; Fuher v. Westmoreland Coal Co., 
116A. C1272. Paws Creiehtony v. 
Bloom, 165 A. 51, 108 Pa.Super. 84. 


R.I.—Millard v. Hall, 135 A. 855; 
Whalen v. Dunbar, 115 A. 718, 44 R.I. 
136. 


Tenn.—Union Traction Co. v. Todd, 
(App.) 64 S.W.(2d) 26. 


Texi—-Guit) Oa& Sich.c Ry. 1Co.sN 
Hector, (Civ.App.) 283 S.W. 562; Da- 
vis v. Christensen, (Civ.App.) 247 S. 
W. 303 [error den 278 S.W. 1114, 114 
Tex. 581]; Missouri, ete. R. Co. v. 
Morin, (Civ.App.) 144 S.Ww. 1191; 
Hurst v. State, 13 S.W.(2d), 95, 111 
Tex.Cr. 245. 


Va.—Norfolk & W. Ry. Co. v. Sim- 
mons, 103 &.E. 609, 127 Va. 419; South- 
ern Ry. Co. v. Vaughan’s Adm’r, 88 
S.E. 305, 118 Va. 692. 


W.Va.—Fischer vy. Clark, 158 S.E. 
504, 110 W.Va. 420. 


Wis.—Gilmore v. Orchard, 187 N. 
Wry elO0n es As VS ela oy oliVvleken Ve 
American Express Co., 186 N.W. 185, 
176 Wis. 314; Winkler v. Power, etc., 
Mach. Co., 124 N.W. 2738, 141 Wis. 244; 
Bates v. Chicago, etc., R. Co., 122 N.W. 
745, 140 Wis. 235; Salchert v. Reinig, 
115 N.W. 132, 1385 Wis. 194; Fleming 
v. Northern Tissue Paper Mill, 114 
N.W) 841, 135) Wise 15%, 5 TRAINS. 
701; Patnode v. Westenhaver, 90 N. 
W. 467, 114 Wis. 460. 


[a] Thus (1) where a witness tes- 
tified as to what occurred in a kitchen, 
and stated that the door was open 
about seven inches, a contention that 
her testimony should be disregarded, 
because it was physically impossible 
to see into the kitchen with the door 
open only seven inches, was without 
merit, as it could not be expected that 
she would have a nice appreciation of 
the exact size of the opening. Liggins 
Vi. Ua Sh 54) App. DiC: 131025. 2:97) A SSat 
(2) The breaking of a passenger’s 
right arm by a sliding door being shut 
against the casing was not contrary 
to natural laws, where plaintiff was 
standing immediately in front of the 
space traversed by the sliding door, 
which was open, with her arm against 
the door casing. Widson v. Metro- 
politan St. Ry. Co., (Mo.App.) 209 S. 
We atid. (3) Where a passenger 
about to alight from a street car tes- 
tified that she was thrown to. the 
ground by the sudden starting of the 
car, that she retained hold of the 
handrail with her right hand, and 
struck the ground with her left side, 
there was nothing in such evidence 


contrary to physical laws. Whitaker 
v. Kansas City Rys. Co., (Mo.App.) 
209 S.W. 682. (4) In a passenger’s 
action for injuries from being thrown 
from a car step while endeavoring to 
alight, evidence that the passenger 
fell lengthwise parallel with the 
tracks with his head toward the front 
of the car was not contrary to physi- 
eal laws, where the step folded up- 
ward on closing of the vestibule door, 
and there was evidence that the con- 
ductor began to close the door while 
the passenger was upon the step, caus- 
ing the step to rise and the passenger 
to be thrown therefrom. Reisinger v. 
Kansas City Rys. Co., (Mo.App.) 211 
S.W. 909. (5) Evidence that a street 
car which was stopped or almost 
stopped gave a violent jerk, throwing 
a passenger from the platform, and 
that the car stopped again within ten 
feet, was not contrary to physical law. 
Roach v. Kansas City Rys. Co., (Mo. 
App.) 228 S.W. 520. (6) Plaintiff's 
testimony that when he reached de- 
fendant’s track and looked, the en- 
gine, going twenty miles an hour, was 
forty-five to sixty feet away, and that 
he was traveling not to exceed six 
miies an hour, just fast enough to go 
over the crossing, when the engine 
struck the hind wheel of his automo- 
bile, was held not inherently unbe- 


lievable.. Sandry v. Hines, (Mo.App.) 
226 S.W. 646 [op quashed on other 
grounds 237 S.W. 1018]. (7) Evi- 


dence that a Ford automobile in which 
plaintiff was riding was traveling ten 
miles an hour, struck a wet place 
when street car track rails were being 
lubricated at a curve by running wa- 
ter, skidded over the granite pave- 
ment for forty feet before striking the 
curb and overturning, was held not so 
utterly improbable and unbelievable 
as to preclude recovery for injuries. 
Knorr v. Wells, (Mo.App.) 270 S.W. 
391. (8) Where plaintiff had alight- 
ed from a troiley car, and before 
starting across an intersecting street, 
and again before reaching the track, 
and a third time while on the track, 
observed the car standing at the orig- 
inal stopping place, forty-six feet and 
six inches away, and after plaintiff 
had walked three feet beyond the far 
rail, she was struck by the overhang 
of the car as it rounded the curve, no 
evidence being introduced as to the 
speed of the car, other than it was 
moving slowly, assuming the speed of 
the car at ten miles and plaintiff at 
two miles per hour, it would have been 
possible for the overhang to have 
struck her, and the rule of physical 
impossibility cannot apply. Donovan 
v. Philadelphia Rapid Transit Co., 116 
A. 807, 273 Pa. 152. (9) Testimony 
that during the World War defendant 
express company agreed to transmit 
money to Russia in ten days was held 
not incredible, it being no more in- 
eredible than the actual fact that it 
did accept the money for transmission 
and gave its receipt therefor without 
expressly stipulating against liability 
for delay. Slivick v. American Ex- 
press Co., 186 N.W. 185, 176 Wis. 314. 


[b]. Other statements of rule—(1) 
“Strange things sometimes happen, 
and apparently inconsistent with 
natural laws, but we should be slow to 
conclude that because of the apparent 
impossibility they did not occur.’ 
McMahon v. Kansas City Ry. Co., (Mo. 
App.) 233 S.W. 64, 66 [quot Holland v. 
Metropolitan St. Railway Co., 137 S., 
W. 995, 997, 157 Mo.App. 476]. (2) 
“The testimony cannot be rejected up- 
on the theory that it is opposed to 
physical law, because that may be done 
only when it is so clear and irrefut- 
able that no room is left for the en- 
tertainment, by reasonable minds, of 
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surgical operation.? Improbability of a single isolat- 
ed portion of testimony does not bind the court to 


disregard the witness’ testimony 


where it is otherwise consistent and not improbable.® 
Of course, irrelevant, immaterial, or incompetent evi- 
dence is not admissible to show that the testimony of 
the witness is unreasonable or improbable.® 


[§ 963] (c) Inconsistencies and Contradictions!°® 
The truth of the statements of a 
witness may be tested by them consistency with 
each other,!! and a witness may be diseredited by in- 
consistencies!? or contradictions in his testimony.1? 
However, slight or immaterial discrepancies or dif- 


—aa. In General. 


any other conclusion.” Crenshaw v. 
St. Louis Public Service Co., (Mo. 
App.) 52 S.W.(2d) 1035, 1039. (3) 
“An extraordinary case will be re- 
quired to authorize the court to say 
that sworn testimony is obviously im- 
probable or untrue, and that, before a 
judgment may be reversed upon the 
assumption that the physical facts do 
not warrant it, it must unmistakably 
appear that it was impossible for the 
results shown to have followed the 
facts and circumstances in evidence.” 
Vaccaro v. Pevely Dairy Co., (Mo. 
App.) 22 S.W.(2d) 858, 859. (4) ‘“‘The 
rule that oral testimony cannot stand 
in face of physical facts, applies only 
to clear cases.” Bailey v. C. Lewis 
Lavine, Inec., 153 A. 422, 423, 302 Pa. 
273. 


7. Cochran v. Gritman, 203 P. 289, 
34 Idaho 654. 


{a] Reason for rule.—‘“The science 
of medicine and surgery has not 
reached such a state of perfection 
that it can be claimed that since a 
given cause will produce a certain 
result, if such result does not follow, 
it must be presumed that the cause 
does not exist.’’ Cochran v. Gritman, 
203 P. 289, 291, 34 Idaho 654. 


8. Falvey v. Roberts, 228 P. 49, 
68 Cal.App. 1. 


9. Moray v. State, 
65 Tex.Cr, 297. 


[a] Thus, where a witness in a 
burglary case positively identified a 
ring in accused’s possession as one 
stolen from her at the time of the 
burglary, evidence by a jeweler as to 
whether he would undertake to 
identify it or a similar ring, which 
he had not seen for several months, 
and which had no peculiar mark upon 
it, was not admissible. Moray v. 
State, 145 S.W. 592, 65 Tex.Cr. 297. 


10. Effect of contradiction of tes- 
timony given on first trial see infra 
§ 1364. 


Impeachment by showing inconsist- 
ent or contradictory statements see 
infra § 1219. 


11. U.S. v. Lee Huen, 118 F. 442; 
Low Moor Iron Co. v. Jackson, 84 S. 
BOO r i gevia. 76. 


12. U.S.—Lee Sick Kay v. Nagle, 
39. F.2d), 8953 sUiaiSswWen Yoanez, 53°.F'. 

G25 Uo) Seeds esi tes 4 Be 732° 
Sanders v. Parsons, 21 F.Cas.No. 12,- 
296. 

Ark.—Missouri Pac. R. Co. v. Bol- 
den, 46 S.W.(2d) 637, 185 Ark. 1189; 
St. Louis, ete. R: Co. v. Hutchison, 
96 S.W. 374, 79 Ark. 247. 


Cal.—Telander v. Tujunga Water 
wey ONE Co., 185 P. 504, 43 Cal.App. 


145 S.W. 592, 


Colo.—Larison v. Taylor, 266 P. 217, 


83 Colo. 430. 
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in its entirety, 
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[§§ 962-963 


ferences in the statements of a witness do not. affect 
his credibility,14 unless they originate in willful 
falsehood,!® and the credibility of the witness will 
not be affected if apparent contradictions are sus- 
ceptible of reconciliation,?® or where one statement 
is plainly a correction of the other.” 
tradictory statements should be considered in the 


Moreover, con- 


light of explanations and attending circumstances, '* 


tom. 2 


Fla.—Catlett v. 
241, 107 Fla. 498. 


Ga.—Keller v. State, 31 S.E. 92, 102 
Ga. 506; Engle v. Finch, 140 S.E. 632, 
387 Ga.App. 389 [conforming to an- 
Swer 139.S.E.. 868;.165, Ga. 31]. 


Ill.—Hansell v. Erickson, 28 Ill. 257. 


Ky.—Carl Const. Co. v. Bain, 32 S. 
W.(2d) 414, 235 Ky. 833. 

Mass.—Kettleman y. wees 118 N. 
EB. 249, 229 Mass. 89. 


Mich—vVanderhorst v. First Nat. 
Bank, 189 N.W. 98, 219 Mich. 413. 


146 So. 


Chestnut, 


Minn.—Weber v. Arend, 222 N.W. 
646, 176 Minn. 120. 
Mo.—Griswold y. Haas, 210 S.W. 


356,277 Mo. 255 [rev 17%<S.W. 728, 
191 Mo.App. 97]; Speaks v. Metropoli- 
tan St. Ry. Co., 166 S.W. 864, 179 Mo. 
App. 811. 


Mont.—Whitney y. Bertoglio Mer- 
cantile Co., 211 P. 323, 65 Mont. 358; 
Reid v. Hennessy Mercantile Co., 123 
P. 397, 45 Mont. 383. 


Neb.—McCleneghan v. Powell, 180 
N.W. 576, 105 Neb. 306. 
Philippine.—U. S. v. Lasada, 18 


Philippine 90. 


Tenn.—Frank v. Wright, 205 S.W. 
434, 140 Tenn. 535. 


Wash.—Reeder v. Traders’ Nat. 
Bank, 68 P. 461, 28 Wash. 139. 
[a] Inconsistency must appear 


from facts and circumstances disclos- 
ed by the evidence. Winona Second 
Nat. Bank v. Donald, 58 N.W. 269, 56 
Minn. 491. 


mura, 297 F. 191. 
Ala.—Pitts v. State, 37 So. 101, 140 


Ala. 70; Ware v. State, 108 So. 645, 
21 Ala.App. 407. 
Ark.—St. Louis, ete, R. Co. v. 


Hutchison, 96 S.W. 374, 79 Ark. 247. 


Cal.—Vietti v. Hines, 192 P. 80, 48 
Cal.App. 266; Heitman v. Bruns, 174 
P. 67, 37 Cal.App. 489. 


Ill.—Offner v. Chicago, ete., R. Co., 
174 Ill.App. 82; North Chicago St. 
R. Co. v. Fitzgibbons, 79 Ill.App. 632 
[aff 54 N.E. 483, 180 Ill. 466]. 


gon Hist Tale ee Vv. ‘Fouts; T1 Ind. 
Iowa.—State ex rel. Mochnick y. 
Andrioli, 249 N.W. 379. 


La.-—Schernbeck vy. New Orleans 
Ry. & Light Co., 73 So. 771, 140 Ta. 
682; Giarruso v. New Orleans Ry. & 
Light Co., 59) %So. 976, 131) aw 559; 
Leiser v. Thomas, (App.) 150 So. 81 
{reh refused 150 So. 670]. 


Mich.—Vanderhorst y. First Nat. 
Bank, 189 N.W. 98, 219 Mich. 413. 


Minn.—Weber v. Arend, 222 N.W. 


and it should be considered whether inconsistencies 
or incongruities result from misconception of an in- 
nocent witness or willful and corrupt misrepresenta- 
The fact that a witness testifies to addition- 
al facts on a second trial may affect the credibility 
of the testimony.?° 


7 
646, 176 Minn. 120. 


Miss.—Cooper v. State, 94 So. 161, 
130 Miss. 288. > 


Mo.—State v. Cox, 263 S.W. 215; 
State v. Miller, 49 Mo. 505; Reed v. 
Blue Jay Coal & Mining Co., (App.) 
287 S.W. 852. 


N.H.—Olgiati v. New England Box 
Conmidhy saan oogeO 0, Ne ria aus 


N.J.—Richter v. North American 
Building & Loan Ass’n, 159 A. 388, 
110 N.J.Eq. 182. 


N.Y.—Peo. v. Ledwon, 46 N.E. 1046, 
153 ING wl0s Peo. Vv. Mayers Vy Neve 
S. 520, 1832 App.Div. 646. 


N.C.—Shell vy. Roseman, 71 S.E. 86, 
155 Ni C.79.0; 


Ohio.—Henderson v. Wertheimer, 12 
Ohio App. 249. 


R.I.—Paster v. Berry, 103 A. 781; 
Gorman v. Hand Brewing Co., 66 A. 
209, 28 R.I. 180. 


Tex.—Rousseau. y. Featherston, 
(Civ.App.) 291 S.W. 273; Hightower v. 
State, 155 S.W. 533, 70 Tex.Cr. 48. 


[a] In action involving issue as to 
whether employee was engaged in de- 
fendants’ business at the time of the 
accident, the employee’s testimony 
that his trip did not concern defend- 
ants or their business was merely a 
denial of the law, and was not evi- 
dence which varied or contradicted 
the facts to which he testified. Tuttle 
v. Dodge, 116 A. 627, 80 N.H. 304. 


14 Uz oe ale Poy Hok vy. Nagle, 
48 E.(2d) 753 


D.C.—-MeParlana v. Beall, 
D.C. 162. 


Mich.—Thompson vy. Hurson, 
N.W. 926, 201 Mich. 685. 


Mo.—Stewart v. St. Louis South- 
western R. Co., 1380 S.W. 441, 149 Mo. 
App. 456. 


Philippine.—People v. De Otero, 51 
Philippine 201; . S. v. Lasada, 18 
Philippine 90. 


15. U.S. v. Lasada, supra. 


Effect of false or inaccurate testi- 
mony generally see infra § 967. 


16. Dietz v.. Wade, 7 F.CasiNol 3,= 
903; Johnston vy. Murphy, 172 P: 616, 
26 Cal.App. 469. 


17. Beatty v. Dunn, 157 A. 823, 103 
Vt. 489 [den rearg and remand 154 A. 
770, 103 Vt. 340]; Piper v. Oakland 
Motor Co., 109 A. 911, 94 Vt. 211. 


45 App. 
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18. Tillis v. Stalte, 119 So. 215, 218 
Ala. 527, 

19. Dietz v. Wade, 7 F.Cas.No. 
3,903: 

20. Murray v. Preferred Accident 


Ins. Co. of New York, 216 N.W. 702, 
204 Iowa 1108. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 964-969] 


[§ 964] bb. Inconsistency with 


fact that testimony given in behalf of a party is in- 
consistent with, or contrary to, his pleadings does 
not necessarily lessen the credibility of such testi- 


mony.?? 


[§ 965] (d) Differences of Opinion. 
of opinion between the witnesses as to matters of 
time, distance, range of vision, ete., do not involve 


questions of credibility.?? 


[§ 966] (e) Omissions in Testimony. There may 
be so many omissions in the witness’ account of par- 
ticular transactions as to diseredit his whole story.?% 


[§ 967] (17) Effect of False Testimony?+—(a) In 
General. The triers of fact may believe a witness al- 
though he is shown to have been guilty of perjury,”® 
A witness who is put 
forward by one who has himself committed perjury 


even “by his own confession.?°® 


need not necessarily be believed.?? 


21. Sheldon v. Crane, 125 N.W. 238, 
146 Iowa 461. 


22. Central of Georgia R. Co. v. 
Waxelbaum, 35 S.E. 645, 111 Ga. 812. 


23; L.Quock Ting’ v. U.. Si, 71,-S:Ct. 
W33,. 851,140 U.S.) 417,535" Li bid. 501; 
Norton v. U.,S., 205 F. 593, 123 C.C.A. 
609; Peo. v. Davis, 110 N.E. 9, 269 
Ill. 256; Wainscott v. State, 129 P. 
655, 8 Okl.Cr. 590. 


24. Credibility of discredited wit- 
rig as question for jury see Trial §$ 
345 


Effect of perjury on former trial 
See supra § 943. 


25. State v. Horwitz, 142 A. 470, 
108 Conn. 53; Fisher v. People, 20 
Mich. 135; Smith v. Gasper, 230 N.W. 
20; 56 -°S.D. 592. 


26. State v. Horwitz, 
108 Conn. 53; Fisher v. People, 
Mich. 135. 


[a] hus, the jury could believe 
testimony of a witness convicted of 
abortion, defendant being charged 
with the same offense, although the 
witness was a confessed perjurer. 
State v. Horwitz, 142 A. 470, 108 Conn. 
Bas 


142 A. 470, 
20 


27. Ex parte Yoshimasa Nomura, 
2o7 H.. 191. 


28. McBride  v. 
merce Bank & Trust Co., 48 S.W.(2d) 
922, 330 Mo. 259; Bluestein v. New 
York Rys. Co., 175 N.Y.S. 740. 


29. McBride v. Mercantile-Com- 
merce Bank & Trust Co., 48 S.W.(2d) 
922, 330 Mo. 259. 


30. Defined see 25 C.J. p 662. 


31. The Santissima ‘Trinidad, 7 
Wheat. 283, 5 L.Ed. 454 [aff 5 F.Cas. 
No. 2,568, 1 Brock. 478]; The Helen 
W. Martin, 180 F. 317; The Strathdon, 
101) 600, 41 GiCLA. 1515" [aff 94°F. 
206]; American Bell Tel. Co v. Peo- 
ple’s Tel. Co., 22 F. 309, 22 Blatchf. 
Hot, Pate ls SiCt..7 7851126" UiSs' 1,7 31. Gb. 
Ed. 863]; Wellman vy. Blood, 29 F.Cas. 
No. 17,385, McA. Pat. Cas. 432; Riley 
v. Emerson, 41 App.D.C. 497; Imer- 
son v. Riley, 41 App.D.C. 480; Alex- 
ander v. Blackman, 26 App.D.C. 541; 
Crow v. Crow, 139 P. 854, 70 Or. 534; 
Rue v. Merrill, 297 P. 379, 42 Wyo. 
511. But see Oliver v. Cameron, 11 
D.C. 237 (holding that, in a common- 
Jaw trial, the maxim is to be applied 
by the jury according to their own 
judgment). 


32... Crow v. Crow, 
Or. 5384. 


Mercantile-Com- 


139 P. 854, 70 


; 


‘ 
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[§ 968] (b) False Testimony of One Witness as 
Imputable to Others. 
may not be disregarded, either in part or wholly, be- 
cause another witness, testifying as to the same 


The testimony of one witness 


matter, may be found by the jury to have willfully 


Differences 
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testified falsely to a material fact;?® the testimony 
of each must stand alone.*? 


[§ 969] (c) Falsus in Uno, Falsus in Omnibus?°— 


Under the maxim, Falsus in uno, 


falsus in omnibus, as strictly interpreted, if a wit- 
ness testifies falsely as to any one material part of 
his testimony, his testimony should be discarded as 
a whole and cannot be relied on for any purpose 
whatever,?? unless strongly corroborated ;?? but this 
rule is not inflexible,?? to be applied in all cases,** 
and by the weight of authority the maxim is not a 
mandatory rule of evidence, but is rather a permissi- 
ble inference that the jury may or may not draw,*® 


the general rule,?® recognized by statute in some ju- 


33. Verceluz v. Edamo, 46 Philip- 
pine 801, 804 [cit Cyc]. 


34 State v. Dugan, 89 A. 691, 84 
N.J.Law 608 [aff 89 A. 1135, 85 N.J. 
Law 730]; Addis v. Rushmore, 65 A. 
10386, 74 N.J.Law 649. 


35. Cal—Brandt v. Krogh, 111 P. 
275; 14, Cal.App. 139: 


Ga.—Bankers’ Health & Life Ins. 
ae v. Nichols, 162 S.E. 161, 44 Ga.App. 


Me.—Lewis v. Hodgdon, 17 Me. 267. 
Miss.—¥Winley v. Hunt, 56 Miss. 221. 


N.J.—Bashaw v. Hichenberger, 125 
A. 130, 100 N.J.Law 153; State v. 
Dugan, 89 A. 691, 84 N.J.Law 603 [aff 
89 A. 1135, 85 N.J.Law 730]; Addis v. 
Rushmore, 65 A. 1036, 74 N.J.Law 649 
[constr The Santissima Trinidad, 7 
Wheat. (U.S.) , 288, 5 L.Ed. 454]; 
Doughty v. Dobbin, 152 A. 441, 8 N.J. 
Mise. 877 [rev on other grounds 158 A. 
Gs; LOIN Joe DLS. 


N.Y.—FPeople v. Becker, 109 N.E. 
LO eOu IN. Wie 2 Oy Ao Tar Cas. 1917A 600 
[reh den 109 N.H. 1086, 215 N.Y. 721]; 
Macchia y. Marsigliano, 216 N.Y.S. 
170, 126 Misc. 342. 


Pa.—Commonwealth v. Morris, 91 
Pa.Super. 571; Commonwealth  v. 
Levine, 74 Pa.Super. 491; Blumenthal 
v. Green, 52 Pa.Super. 292. 


“The maxim, Falsus in uno, falsus 
in omnibus . . is only an advisory 
suggestion to the jury, which warns 
them to receive such testimony as to 
other matters with caution, and war- 
rants them in rejecting it altogether. 
In short, it places such testimony 
upon the same footing as that of an 
accomplice, which is to be viewed with 
suspicion, but yet is to be considered 
by the jury, and, if credited by them, 
will support a verdict.” Finley v. 
Hunt,” 56, Miss. '2219) 22.2. 


v. W. H. Gahagan, Inc., 6 F.(2d) 407 
[rev on other grounds 15 F.(2d) 935]; 
Wellman v. U. S., 297 F. 925; The Sea 
King, 265 F. 416; Parker v. Ross, 234 
F. 289, 148 C.C.A. 191 [cert den 87 S. 
Ct. 48, 242 U.S. 634, 61 LiEd. 538]; 
Strauss v. Abrahams, 32 F. 310; Mann 
v. Arkansas Valley Land, etc., Co., 24 
F. 261 [aff 9 S.Ct. 458, 180 U.S. 69, 32 
L.Ed. 854]; Giltner v. Gorham, 10 F. 
Cas.No. 5,453, 4 McLean 402; Union 
Sugar Refinery v. Matthiesson, 24 F. 
Cas.No. 14,399, 3 Cliff. 639, 2 Fish.Pat. 
Cas. 600; U.S. v.. Blaisdell, 24 F.Cas. 
No. 14,608, 3 Ben. 132; U.S. v. Har- 
ries, 26 F.Cas.No. 15,309, 2 Bond 311. 


Ala.—Spring Park Ass’n vy. Rosedale 


Park Amusement Co., 114 So. 43, 216 
Ala. 549; Birmingham Electric Co. v. 
Mealing, 108 So. 511, 214 Ala. 597; 
Tennessee Coal, Iron & R. Co. v. Cot- 
trell, 55 So. 791, 172 Ala. 538; Venable 
v. Venable, 51 So. 838, 165 Ala. 621; 
Merriweather vy. Sayre Mining & Mfg. 
Co., 49 So. 916, 161 Ala. 441; Kress v. 
Lawrence, 47 So. 574, 158 Ala. 652; 
Sanders v. Davis, 44 So. 979, 153 Ala. 
375; Alabama Steel, ete., Co. v. Grif- 
fin, 42 So. 1034, 149 Ala. 423; William- 
son Iron Co. v. McQueen, 40 So. 306, 
144 Ala. 265; Jackson v. State, 34 So. 
188, 136 Ala. 22; Edmondson v. Ann- 
iston City Land Co., 29 So. 596, 128 
Ala. 589; Alabama, etc., R. Co. v. 
Frazier, 9 So. 803, 93 Ala. 45, 30 Am. 
S.R: 28: Sandlin vy. City of Birming- 
ham, 136 So. 481, 24 Ala.App. 462; 
Walters v. State, 135 So. 600, 24 Ala, 
App. 370; Kelly v. State, 72 So. 573, 
5 Ala.App. 63; Cunningham v. State, 
69 So. 982, 14 Ala.App. 1; Pearson v. 
State, 69 So. 485, 13 Ala.App. 181; 
Pilcher v. Smith, 58 So. 672, 4 Ala. 
App. 444; Mills v. State, 55 So. 331, 
1 Ala.App. 76. 


Ariz.—Prior v. Territory, 89 P. 412, 
11 Ariz. 169. 


Ark.—Missouri Pac. R. Co. v. Bain, 
280 S.W. 625, 170 Ark. 594. 


Cal.— Martinelli v. Poley, 292 P. 451, 
210 Cal. 450; Rolland v. Porterfield, 
191 P. 913, 183 Cal. 466; In re Fried- 
man’s Estate, i Be etal 2 140, 178 Cal. 27; 
Treat .v. Treat, 150, P. 53, 170.Cals 329: 
People v. Stevens, 75 P. 62, 141 Cal. 
488; People v. Lon Yeck, 55 P. 984, 
123 Cal. 246; People v. Oldham, 44 P. 
312, 111 Cal. 648; People v. Soto, 59 
Cal. 367; Robinson v. Thornewill, 297 
PR. 28, 112°Cal.-App. 498; Brandt v. 
Krogh, 111 P. 275, 14 Cal.App. 39. 


Colo.—Wolf v. People, 102 P. 20, 45 
Colo. 5382; Denver, ete., R. Co. v. War- 
ring, 86 P. 305, 37 Colo. 122; Atchison, 
T. & S. FE. Ry. Co. v. Gumaer, 125° P. 
589, 22 Colo.App. 495. 


Conn.—Gorman v. Fitts, 69 A. 357, 
80 Conn. 531; Shupack vy. Gordon, 64 
A. 740, 79 Conn. 298. 


Fla.—Gantling vy. State, 23 So. 857, 
40 Fla. 237. 


Ga.—Port Royal, ete., R. Co. v. Grif- 


fin, 12 S.BE. 3038, 86 Ga. 172; Fishel v. 
Ireland, 52 Ga. 632; J. Day & Co. v. 
Crawford, 13 Ga. 508; Bankers’ 


Health & Life Ins. Co. v. Nichols, 162 
S.H. 161, 44 Ga.App. 536; Calhoun v. 
State, 87 S.Ei 762,,.17 Ga. App. 51 by 
Macon, D. & S. R. "Co. v. Barfield, 72 
S.E. 936, 10 Ga.App. 104; Leake v. 
J. R. King Dry Goods Co., 62 S.E. 
729, 5 GaApp. 102. But see Pierce 


784 [70 C.J.] 


v. State, 53 Ga. 365 (holding that tes- 
timony should be rejected entirely 
unless corroborated by the facts and 
circumstances of the case, or other 
credible evidence). 


Idaho.—State vy. Boyles, 200 P. 125, 
34 Idaho 283. 


Ill.— People v. Miller, 127 N.E. 58, 
292 Ill. 318; City of Chicago v. Mat- 
teson, 113 N.E. 595, 274 Ill. 308;- Peo- 
ple v. Fryer, 107 N.E. 134, 266 Ill. 216; 
Thompson vy. Northern Hotel Co., 99 
N.E. 878, 256 Ill. 77 [aff 166 Ill.App. 
618]; Chicago, ete., R. Co. v. Rausch, 
92 NE. 300, 245 Ill. 247; United Brew- 
eries Co. v. O’Donnell, 77 N.E. 547, 
221 Ill. 334; Johnson v. Johnson, 58 
N.E. 237, 187 Ill. 86; Hoge v. People, 
6 N.E. 796, 117 Ill. 35; Rider v. Peo- 
ple, 110 Ill. 11; Reynolds v. Green- 
baum, 80 Ill. 416; U. S. Express Co. 
v. Hutchins, 58 Ill. 44; Howard v. Mc- 
Donald, 46 Ill. 123; Crabtree v. Hagen- 
baugh, 25 Ill. 233, 79 Am.D. 324; Mar- 
shall v. Illinois Cent. R. Co., 207 I11. 
App. 619; Monk v. Caseyville Ry. Co., 
202 :Ill.App. 641; Osberg v. Cudahy 
Packing Co., 198 Ill.App. 551; Sher- 
burne v. McGuire, 197 I1l.App. 486; 
Kelly v. Good, 195 Ill.App. 295; Fleck 
v. Weipert, 195 Ill.App. 57; Simpson 
Viegeconia tre ©o:7 179) WIA pps SOK 
Souleyret v. O’Gara Coal Co., 161 Ill. 
App. 60; Tartt v. Ramey, 158 I1l.App. 
468; Bickerman vy. Tarter, 115 Ill. 
App. 278; Scymkus v. Eureka T. & M. 
Ins. Co., 114 Ill.App. 401; St. Louis, 
etc., R. Co. v. Rawley, 106 Ill.App. 
550; Druecker v. Sandusky Portland 
Cement Co., 93 Ill.App. 406; North 
Chicago. St. R. Co. v. Fitzgibbons, 79 
Ill.App. 632 [aff 54 N.H. 483, 180 Ill. 
466]; Anderson v. People, 34 Ill.App. 
86; Clapp v. Bullard, 23 Ill.App. 609; 
O’Halloran v. Kingston, 16 Ill.App. 
659; Ruddock v. Belton, 7 Ill.App. 517. 


Ind.—Finch v. McClellan, 130 N.E. 
13, 131 N.E. 236, 77 Ind.App. 533; Law- 
lor v. State, 99 N.E. 487, 53 Ind.App. 
24; Robertson v. Monroe, 33 N.E. 1002, 
7 Ind.App. 470. 


Iowa.—Judge v. Jordan, 46 N.W. 
1077, 81 Iowa 519; Winter v. Central 
Iowa R. Co., 45 N.W. 737, 80 Iowa 443; 
State v. Wells, 46 Iowa 662; McCrary 
v. Crandall, 1 Iowa 117. 


Kan.—Wideman v. Faivre, 163 P. 
619,,100 Kan. 102; Robert Burgess & 
Song... Aleorn, 90 PB. 1239, 75. Kan. 7.35 
Shellabarger v. Nafus, 15 Kan. 547 
Loverr.Campbell v. State, 3 Kan. 488]. 


Ky.—Chesapeake & O. R. Co. v. 
Howard, 136 S.W. 153, 143 Ky. 218; 
Sebree v. Rogers, 102 Sw. 841, 31 Ky. 
L. 476; Hall & Co. v. Renfro, 3 Metce. 
51; Letton v. Young, 2 Metc. 558. 


La.—Wheeler v. Turlich, 145 So. 
546, 176 La. 301; Lazarus v. Fried- 
richs, 51 So. 663, 125 La. 619. 


Me.—Blackington v. Sumner, 69 Me. 
136; Millay v. Millay, 18 Me. 3887; 
Lewis v. Hodgdon, 17 Me. 267. 


Md.—United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 Mad. 


olla: 
Mass.—Weir’s Case, 147 N.E. 561, 
252 Mass. 236; Kettleman v. Atkins, 


118 N.E. 249, 229 Mass. 89; Peck v. 
New England Telephone & Telegraph 
Co., 114 N.E. 674, 225 Mass. 464; 
Ducharme v. Holyoke St. R. Co., 89 
N.E. 561, 203 Mass. 384. 


Mich.—Marsh v. Barnard, 210 N.W. 
478, 236 Mich. 471; American Seed Co. 
v. Cole, 140 N.W. 622, 174 Mich. 42; 


Cole v. Lake Shore, etc., R. Co., 54 N. 
W. 6388, 95 Mich. Ts Hiliman v. 
Schwenk, 36 N.W. 670, 68 Mich. 297; 
Hillman v. Schwenk, 36 N.W. 77, 68 
Mich. 293; O’Rourke v. O’Rourke, 4 
N.W. 531, 43 Mich. 58; Hamilton v. 
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People, 29 Mich. 173. But see Ledger 
v. Northwestern Mut. Life Ins. Co., 
241 N.W. 808, 258 Mich. 26; Knowles v. 
People, 15 Mich. 408 (both cases hold- 
ing that, where a witness has testified 
falsely, willfully, and knowingly, no 
credit should be given to any fact de- 
pendent on his statements alone). 


Minn.—Demerce v. Minneapolis St. 
P. & S. S. M. Ry. Co., 142 N.W. 145, 
122 Minn. 171; Schuek v. Hagar, 24 
Minn. 339. 


Miss.—Anderson v. Cumberland 
Tel., etc., Co., 38 So. 786, 86 Miss. 341; 
Miller v.. State, 35 So. 690; Finley ‘v. 
Hunt, 56 Miss. 221. 


Mo.—State v. Hamilton, 263 S.W. 
127, 304 Mo. 19; Bryant v. Kansas 
City Rys. Co., 228 S.W. 472, 286 Mo: 
342; Hall v. Manufacturers’ Coal & 
Coke Co., 168 S.W. 927, 260 Mo. 351, 
Ann.Cas.1916C 375; State v. Adair, 61 
S Walker. el OO lO, Sols) Karcher: iv. 
Collins, -53:.S.W. 1081), 1520Mo. 394; 
Gerdes v. Christopher, etc., Architec- 
tural Iron, ete., Co., 27 S.W. 615, 124 
Mo. 347; Britton v. St. Louis, 25 S.W. 
366, 120 Mo. 437; McFadin v. Catron, 
25 S.W. 506,120 Mo. 252; State v. 
Hickam, 8 S.W.>252, 95 Mo. 322, 6 
Am.S.R. 54; Brown v. Hannibal, etc., 
R. Co., 66 Mo. 588; White v. Maxcy, 64 
Mo. 552; State v. Orr, 64 Mo. 339; 
Paulette Vv. Brow 40 Mo. 52; State 
v. Mix, 15 M6.‘15 Guidewell v. Pat- 
terson, 229 S.W. 225, 207 Mo.App. 437; 
Wdawards v. Morehouse Stove & Mfg. 
Co., (App.) 221 S.W. 744; Hidson v. 
Metropolitan St. Ry. Co., (App.) 209 
S.W. 575; Cohen v.. St. Louis Mer- 
chants’ Bridge Terminal Ry. Co., 181 
S.W. 1080, 193 Mo.App. 69; Fields v. 
Missouri Pac. R. Co., 88 S.-W. 134, 113 
Mo.App. 642; Wikenberry v. St. Louis 
Transit Co., 80 S.W. 360, 103 Mo.App. 
442; Walker v. St. Louis, ete., R. Co., 
80 S.W. 282, 106 Mo.App. 321; Hans- 
berger v. Sedalia Electric R., etc., Co., 
82 Mo.App. 566; Cameron v. Hart, 57 
Mo.App. 142. 


Mont.—State v. Harkins, 281 P. 551, 
85 Mont. 585; Ashley v. Rocky Moun- 
see Bell Tel. Co., 64 P. 765, 25 Mont. 


Neb.—Denney v. Stout, 82 N.W. 18, 
59 Neb. 731; Walker v. Haggerty, 46 
N.W. 221, 30 Neb. 120; Atkins v. Glad- 
wish, 44 N.W. 387, 27 Neb. 841; Gandy 
v. Poole, 15 N.W. 228, 14 Neb. 98. But 
see Dell v. Oppenneimer, 4 N.W. 51, 9 
Neb. 454, 457 (holding that, ‘‘where a 
party speaks to a fact in respect to 
which he cannot be presumed liable to 
mistake, courts are bound, upon prin- 
ciples of law, morality, and justice, to 
apply the maxim, falsus in uno, falsus 
in omnibus’’). 


Nev.—Zelavin v. Tonopah Belmont 
Development Co., 149 P. 188, 39 Nev. 1. 


N.H.—Senter v. Carr; 15 N.H. 851. 


N.J.—Bashaw v.'Hichenberger, 125 
Aes One LOOMING kudinvar Liooirr Claman. 
Public Service Electric Co., 91 A. 83, 
86 N.J.Law 144; State v. Dugan, 89 A. 
691, 84 N.J.Law 603 [aff 89 A. 1135, 
85 N.J.Law 730]; State v. Martin, 73 
A. 548, 77 N.J.Law 652, 134 Am.S.R. 
$14, 24 L.R.A.N.S., 507,,18 Ann.Cas: 
986 [aff 69 A. 1091, 76 N.J.Law 29215 
Addis v. Rushmore, 6 65 A. 1036, 74 N. 
J.Law 649 [constr The Santissima 
Trinidad, 7 Wheat. (U.S.) 283, 5 L.Ed. 
454]; Atha v. Atha, 121 A. 301, 94 N. 
J.Eq. 692 [aff 122 A. 926, 95 N.J.Bq 
275]; Sinclair v. Sinclair, 40 A. 679, 
bY N.J.Ea. 222. But see Doug rhty v. 
Dobbin, 152 A. 441, 8 N.J.Misc. 877 
[rev on other grounds 158 A. 768, 109 
N.J.Hq. 513] (testimony of a witness 
discredited by documentary proofs 
and contradictions of other and dis- 
interested witnesses cannot be relied 
on in respect of incidents solely with- 
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in her knowledge); Jacoby v. Jacoby, 
140 A. 454, 6 N.J.Mise. 86 (holding that 
the entire testimony must bear the 
taint of apparent willful deceit). 


N.M.—Faulkner vy. Territory, 30 P. 
905, 6 N.M. 464. 


N.Y.—People v. Laudiero, 85 N.E. 
132, 192 N.Y. 304; People v. Jackson, 
V4 Ni. Mp 565; V82 N.Y. 66s) Peo, wv. et= 
mecky, 2 N.E. 145, 99 N.Y. 415, 3 N.Y. 
Cr. 288. faffi2: N.Y.Cr. 4507} -Reaseuv- 
Smith, 61 N.Y. 477 [aff 3 Lans. 428]; 
Dunn vy. People, 29 N.Y. 526 [constr 
Dunlop vy. Patterson, 5 Cow. 243]; 
Roth v. Wells, 29 N.Y. 471; In) re 
Crouse’s Will, 199 N.Y.S. 833, 205 App. 
Div. 135 [aff 144 N.E. 9041, 238 N.Y. 
583]; Peo. v. Lumsden, 125 N.Y.S. 
1079, 141 App.Div. 158; Peo. v. Fer- 
one, 105 N.Y.S. 448, 120 App.Div. 323; 
Cibulski v. Hutton, 62 N.Y.S. 166, 47 
App.Div. 107;- Wilson v. Coulter, 51 
N.Y.S. 804, 29 ApwDiv. 85; Schnitzer 
v. Gordon, 51 N.Y.S. 152, 28 App.Div. 
341; Warren vy. aight, 62 Barb. 490 
[constr Dunlop v. Patterson, 5 Cow. 
243]; Burtus v.. Tisdall, 4 Barb. 571; 
Matter of Hyman, 14 Daly 375, 13 N. 
Y.St. 136; Clark v. Mechanics’ ‘Nat. 
Bank, 11 Daly 239; In re Davis’ Adop- . 
tion, 255 N.Y.S. 416, 142) Mise. 681; 
In re Brush’s Estate, 240 N.Y.S. 380, 
136 Mise. 581 [rev on other grounds 
244 N.Y.S. 921, 230 App.Div. 787 (aff 
177 NB. 153,256 N.Y. 592) 15) Harris 
v. Rabinowitz, 231 N.Y.S. 654, 133 
Mise. 507; Macchia v. Marsigliano, 
215 N.Y.S. 170, 126 Misc. 342; People 
v. Dinser, 98 N.Y.S. 314, 49 Mise. 82, 
19 N.Y.Cr. 549; Demond v. Brooklyn 


City, UR wCO. 29) UNG YaSomodioweclavuses 
610; Morgenthau v. Walker, 21 N.Y.S. 


936, 2 Misc. 245 [rev on other grounds 
23 INSYSe UL LOl, 3d AVEISC» 62a) aba ice 
Kine’s s)Wall,, a 725eNeYeS: 369 ,oevalo-— 
vitz v. Schutz, 115 N.Y.S. 1080; Wel- 
ke v. Welke, 17 N.Y.S. 298; Barrelle 
Vv Pennsylvania Ryn COs INecostad 
[aff 24 N.B. 1099, 12& N.Y. 697]; Peo- 
ple v. Moett, 58 How.Pr. 467; Pecple 
v. Buddensieck, 4 N.Y.Cr. 230 [aff 9 
N.E. 44, 103 N.Y. 487, 57 Am.R. 766, 
5 N.Y.Cr. 69]. See Deering v. Metcalf, 
74 N.Y. 501 (where the court held that, 
where it does not appear that the 
false testimony was corruptly given, 
the court is not required to disregard 
the testimony as to other matters, but 
failed to pass on the question of the 
effect of testimony that was ccrruptly 


AoA) sn Contra People v. Evans, 40 
ING Goes 

irae fer v. Edenton Peanut 
Co.,. 1038 SJE. 3832, 182) NC. 20; aState 


v. Williams, 47 N.C. 257 [crit Dunlap 
v. Patterson, 5 Cow. (N.Y.) 243]. 


Ohio.—Dye v. Scott, 35 Ohio St. 194, 
35 Am.R. 604; Mead v. McGraw, 19 
Ohio St. 55 [overr Stoffer v. State, 15 

Ohio St. 47, 86 Am.D. 470]. 


Okl.—Strickler v. Gitchel, 78 P. 94, 
14 Okl. 523; Brown v. State, 126 Pp. 
263, 7 Ok1.Cr. 678; Henry v. State, 119 
Ted 278, 6 OK1.Cr. 430. 


Pa.—Sharp v. Erie, 4 A. 161, 2 Pa. 
Cas. 480; Commonwealth vy. Morris, 
91 Pa.Super. 571; Commonwealth v. 
Fedulla, 89 Pa.Super. 244; Common- 
wealth v. Levine, 74 Pa.Super. 491; 
Blumenthal v. ‘Green, 52 Pa.Super. 
292; Commonwealth v. Sutton, 51 Pa. 
Super. 191. But see Underwood v. 
Pittsburgh Rys. Co., 86 A. 184, 238 Pa. 
3832 (in an action for inju.'es from 
collision with a street car, where 
plaintiff's statement that she looked 
and saw no car is absolutely discredit- 
ed, her statement that no gong was 
sounded is also wholly discredited, 
and will not support a verdict for 
her); Commonwealth v. Balph, 18 Pa. 
Co. 242 (where the rule was applied 
that, if testimony is willfully and 
knowingly false in one material part, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 969-970] 


risdictions,*? being that while the fact that a wit- 
ness has willfully testified falsely as to a material 
matter in the case then under trial®7% lays him open 
to suspicion and justifies a jury in rejecting all of 
his testimony exeept such part thereof as may be sus- 
tained by some evidence in corroboration of his 
statements,®’ the jury are not required to do this, 
and may accept such of the witness’ testimony as 
they deem proper notwithstanding his false state- 
ments,*® and in some jurisdictions it has been held 
that, if part of a witness’ testimony is found true, it 
A party cannot 


eannot be disregarded entirely.*® 


it should be discarded in its entirety). 


Philippine.—Gonzalez v. Mauricio, 
53 Philippine 728; Amata v. Tablizo, 
48 Philippine 485. 


Porto Rico.—Torres v. Rubert, 6 
Porto Rico Fed. 701. 


S.D.—Johnson vy. Shaver, 172 N.W. 
676, 41 S.D. 585; State v. Goodnow, 
170 N.W. 661, 41 S.D. 391; Hurlbut v. 
Leper, 81 N.W. 631, 12 S.D. 321. 


Tenn.—Frierson v. Galbraith, 12 
Lea 129; Overall v. Parker, (Ch.App.) 
58 S.W. 905. But see Union Traction 
Co. v. Todd, 64 S.W.(2d) 26 (where 
matters in dispute are discredited by 
physical facts, this does not justify 
discrediting other facts testified to by 
the same witness). 


Tex.—Brown v. State, 160 S.W. 374, 
72 Tex.Cr. 33; Bowles v. Glasgow, 2 
Tex.Unrep.Cas. 714. 


Utah.—Rio Grande Western R. Co. 
v. Utah Nursery Co., 70 P. 859, 25 
Utah 187. 


Va.—Hash v. Com., 13 S.E. 298, 88 
Va. 172. 


Wash.—Maytown Lumber Co. v. 
Maytown Mill Co., 240 P. 902, 136 
Wash. 534; Reeder v. Traders’ Nat. 
Bank, 68 P. 461, 28 Wash. 139. 


W.Va.—Cobb v. Dunlevie, 60 S.E, 
384, 68 W.Va. 398; Ward v. Brown, 
44 S.E. 488, 53 W.Va. 227. 


Wis.—Spick v. State, 121 N.W. 664, 
140 Wis. 104; Miller v. State, 119 N. 
W. 850, 139 Wis. 57; Blankavag v. 
Badger Box & Lumber Co., 117 N.W. 
852, 136 Wis. 380; Richardson v. Bab- 
cock, 96 N.W. 554, 119 Wis. 141; Lit- 
tle v. Superior Rapid Transit ‘R. Co., 
60 N.W. 705, 88 Wis. 402; Allen v. 
Murray, 57 N.W. 979, 87 Wis. 41; 
Mercer v. Wright, 3 Wis. 645. 


Que.—Chevalier v. Wilson, 10 Que. 
Super. 59. 


[a] Facts not showing fabrication 
of testimony.—Where, in an action 
brought by an attorney to recover for 
services, part of which were rendered 
to defendant’s husband, but on her 
alleged retainer, plaintiff’s register, 
from which he made up a memoran- 
dum to refresh his recollection on the 
stand, and which was neither offered 
by him in evidence nor referred to, but 
was offered in evidence by defendant, 
showed that plaintiff, when preparing 
his memorandum, had inserted in the 
register an entry stating that the re- 
tainer was by defendant, this could 
not be treated as a fabrication of tes- 
timony, or as necessarily discrediting 
plaintiff's testimony on other points. 
Boyd v. Gorman, 51 N.Y.S. 10838, 29 
App. Div,. (428 idismy 62 7N.E:o113,, 157 
N.Y. 865, 28 N.Y.Civ.Proc. 320]. 


[b] In criminal case, this rule ap- 
plies to defendant’s witnesses as well 
as to those for the state. Molphus v. 
State, 87 So. 1838, 124 Miss. 584. 


37. See statutory provisions. 
{70 C. J.—50] 


WITNESSES 


37%. Snoddy v. State, 101 So. 303, 
20 Ala.App. 168. 


38. See infra § 973. 


39. U.S.—Hartwick v. Chicago & A. 
R. Co., 286 F. 672; Shecil v. United 
States, 226 F. 184, 141 C.C.A. 182. 


Ala.—Sanders v. State, 32 So. 654, 
134 Ala. 74; Grimes v. State, 63 Ala. 
166; Cunningham v. State, 69 So. 982, 
14 Ala.App. 1; Stephenson v. Jebeles 
& Colias Confectionery Co., 65 So. 314, 
10 Ala.App. 431; Pilcher v. Smith, 58 
So. 672, 4 Ala.App. 444. 


Ark.—Tatum v. State, 288 S.W. 904, 
172 Ark. 244; Pickett v. State, 121 
SW. else oti ATIC, 45 Orn USselly “Vv. 
Stewart, 94 S.W. 47, 78 Ark. 603. 


Cal.—White v. Disher, 7 P. 826, 67 
Cal. 402; Peo. v. Soto, 59 Cal. 367; 
People v. Sprague, 53 Cal. 491; Peo- 
ple v. Hicks, 53 Cal, 354; Pedrow v. 
Federoff, 247 P. 212, 77 Cal.App. 164; 
Brandt: vic Krogh,<itlh &. 275,.14, Cal, 


App. 39; Ex parte Vandiveer, 88 P. 
993, 4 Cal.App. 650. 
Idaho.—State v. Driskill, 145 P. 


1095, 26 Idaho 738. 


Ill.—Pennsylvania Co. v. Conlan, 
101 Ill. 93; Reynolds v. Greenbaum, 
80 Ill. 416. 


ee Seapets v. Crandall, 1 Iowa 


Kan.—Shellabarger v. Nafus, 
Kan. 547. 


Me.—Merrill v. Whitefield, 41 Me. 
414; Parsons vy. Huff, 41 Me. 410; 
Lewis v. Hodgdon, 17 Me. 267. 


Mass.—Barney v. Magenis, 135 N.E. 
142, 241 Mass. 268; Kettleman v. At- 
kins, 118 N.E. 249, 229 Mass. 89; Com. 
v. Billings, 97 Mass. 405. 


Mich.—Jewell v. Kelley, 118 N.W. 
987, 155 Mich. 301. 


Minn.—Demerce v. Minneapolis, St. 
Piv& (Si Si \M.. Ry... Co. 142 NSW. 145, 
122 Minn. 171. 


Miss.—Finley v. Hunt, 56 Miss. 


Mo.—State v. Schoenwald, 31 Mo. 
147; State v. Anderson, 19 Mo. 241. 


N.H.—Senter v. Carr, 15 N.H. 351. 


N.J.—Addis v. Rushmore, 65 A. 1036, 
74.N.J.Law 649. 


N.Y.—Quill v. New York, 55 N.Y.S. 
889, 36 App.Div. 476, 5 Am.Negl.R. 423; 
People v. Dinser, 98 N.Y.S. 314, 49 
Mise. 82, 19 N.Y.Cr. 549; Smith v. 
Smith, 13 N.Y.S. 817; People v. Kerr, 
CPENE WS. 0074, Gy NaY.Crs 406. 


° 

N.C.—State v. Brantley, 63 N.C. 518; 
State v. Smith, 52 N.C. 132. But see 
State v. Jim, 12 N.C. 508, 512 (‘“‘a wit- 
ness who gives false testimony, as to 
one particular, cannot be credited as 
to any’’). 


Pa.—Commonwealth vy. Morris, 91 
Pa.Super. 571; Commonwealth v. Fi- 
dulla, 89 Pa.Super. 244; Com. v. Rosen- 
weig, 19 Pa.Dist. 25. 


15° 


221. 
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invoke as to his own testimony the maxim, Falsus in 
uno, falsus in omnibus.*+ 


[§ 970] bb. Willfulness or Mistake. 
has been held that the false statement need not 
have been corruptly made, in order to warrant the 
jury in discrediting all the testimony of the wit- 
ness,*? the fact that a witness has sworn falsely to a 
material fact does not authorize the disregarding of 
the rest of his testimony where the falsehood is not 
due to willfulness,#? although, where there is irrecon- 
cilable conflict between witnesses on the principal 


Although it 


S.D.—Axiom Min. Co. v. White, 72 
N.W. 462, 10 S.D. 198. 


Wis.—Spick v. State, 121 N.W. 664, 
140 Wis. 104; Miller v. State, 119 N.W. 
850, 139 Wis. 39; Suckow v. State, 99 
N.W. 440, 122 Wis. 156; Lanphere v. 
State, 89 N.W. 128, 114 Wis. 193; Mer- 
cer v. Wright, 3 Wis. 645. 


But see Payne v. Reese, 110 S.E. 
740, 28 Ga.App. 180 (holding that Civ. 
Code [1910] § 5884, providing that, if 
a witness swears willfully “nd know- 
ingly falsely, his testimony “ought” 
to be disregarded unless corroborated, 
is mandatory, and the jury are bound, 
under the circumstances mentioned, 
to be hae the testimony of the wit- 
ness). 


40. .Turner v. State, 287 S.W. 400, 
171 Ark. 1118; Flake v. State, 255 S.W. 
885, 161 Ark. 214; Mangrum vy. State, 
245 S.W. 816, 156 Ark. 306; Prewitt 
v. State, 234 S.W. 35, 150 Ark. 279; 
Johnson vy. State, 192 S.W. 895, 127 
Ark. 516; Reinman v. Worley, 188 S. 
IW. dbs) 1255, Ark. 6%se- Brudenrny ve 
State, 161 S.W. 1067, 110 Ark. 402; 
Pickett v. State, 121 S.W. 732, 91 Ark. 
570; Levine Bros. v. Mantell, 111 S.E. 
501, 90 W.Va. 166. 


41. Borda v. Borda, 117 A. 362, 44 
books 


42, Singh’ tv. State; 9280). Pi te72; 
35 Ariz. 432, 67 A.I.R. 129. Contra 
Sandlin v. City of Birmingham, 136 
So. 481, 24 Ala.App. 462; Elliott v. 
State, 97 So. 115, 19 Ala.-App. 263. 


43. U.S.—Cvitkovic v. U. S., 41 F. 
(2d) 682 [cert den 51 S.Ct. 77, 282 U.S. 
871, 75 L.Ed. 770]; Singer Mfg. Co. v. 
Cramer, 109 F. 652, 48 C.C.A. 588 [rev 
245 9.Ct. 29120192 sULS-) 265, 48nd. 
437]; Jacobsen v. Dalles, etc., Nav. 
Co., 106 F. 428 [aff 114 F. 705, 52 C.C.A. 
407 (cert den 24 S.Ct. 847, 191 U.S. 575, 
48 L.Ed. 308)]; Giltner v. Gorham, 
10 F.Cas.No. 5,453, 4 McLean 402; 
Marshall v. Mee, 16 F.Cas.No. 9,129, 
McArthur Pat.Cas. 229. 


Ala.—Fancher vy. State,.117 So. 423, 
217 Ala. 700; Scott v. State, 100 So. 
211, 211 Ala. 270; Reeder v. State, 97 
So. 73; 2110 Ala. 114; SteelesSmith Dry 
Goods Co. v. Blythe, 94 So. 281, 208 
Ala, 288; Gillespie v. Hester, 49 So. 
580, 160 Ala. 444; Patton v. State, 
46 So. 862, 156 Ala. 23; McClain v. 
State, 62 So. 241, 132 Ala. 67; Sandlin 
v. City of Birmingham, 136 So. 481, 
24 Ala.App. 462; Walters v. State, 
135 So. 600, 24 Ala.App. 370; Hill v. 
State, 132 So. 323, 24 Ala.App. 183; 
Thomasson v. State, 110 So. 563, 21 
Ala.App. 562 [cert den 110 So. 564, 215 
Ala. 315]; Dinkins v. State, 106 So. 
621, 21 Ala.App. 206; Southerland v. 
State, 104 So. 871, 21 Ala.App. 31; 
Snoddy v. State, 101 So. 303, 20 Ala. 
App. 168; Grigsby v. State, 100 So. 82, 
19 Ala.App. 661; Tyler v. State, 97 So. 
573, 19 Ala.App. 380 [rev on other 
grounds 97 So. 573, 210 Ala. 96]; Mc- 
Kenzie v. State, 97 So. 155, 19 Ala.App. 
319; Elliott v.. State, 97 So. 115, 19. 
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point in issue, superior eredit is due to those witness- 
es whose testimony on other material points is in 
accord with facts otherwise proved, rather than to 
those witnesses whose testimony on these points is 
The mere falsity of a state- 
ment does not warrant an imputation of willful per- 
jury, where it might reasonably have been the result 
of a mistake,*® or duress;*°” but the fact that the 
testimony of a witness as to a matter in which a 


shown to be incorrect.*4 


Ala.App. 263; Robinson v. State, 93 
So. 262, 18 Ala.App. 612; Montgomery 
v. State, 86 So. 132, 17 Ala.App. 469 
[cert den 85 So. 785, 204 Ala. 389]; 
Storey v. State, 72 So. 267, 14 Ala. 
App. 127; Bouie v. State, 67 So. 619, 
12 Ala.App. 33; Stone v. State, 65 So. 
693, 11 Ala.App. 141. 


Ariz.—Singh v. State, 280 P. 672, 
8b Ariz. 432,67 ALL.R. 129; Paltin-y. 
State, 151 P. 952,17 Ariz. 278; Schultz 
v. Territory, 52 P. 352, 5 Ariz. 239; 
Follett v. Territory, 33 P. 869, 4 Ariz. 
91. 

Ark.—Bruder v. State, 161 S.W. 
1067, 110 Ark. 402; Lee v. State, 81 
S.W. 385, 72 Ark. 436; Bloom v. State, 
58 SOW. 41, 68 Ark. 336; Brazier v. 
State, 19 S.W. 838, 56 Ark. 242. 


Cal.—People v. Luchetti, 51 P. 707, 
119 Cal. 501; People v. Strong, 30 Cal. 
Tle Loon we Wi ale ullen & 'Con nun 
P2383, 30) Cal. App, 650; 


Colo.—Ward v. Ward, 52 P. 1105, 25 
Colo: 83; Last Chance Min., etc., Co. 
v. Ames, 47 P. 382, 23 Colo. 167; Gott- 
lieb v. Hartman, 3 Colo. 538; Atchison, 
Mean Goe sy obey Ey. Co. v. Gumaer, L200 P 


589, 22 Colo.App. 495. 


Ga.— Stanford v. State, 112 S.E. 130, 
153) Ga21o, Céntral/ Rs. ete:, ‘Cory. 
Phinazee, 21 S.E. 66, 93 Ga. 488. 


Ill.—Stafford v. Stafford, 132 N.E. 
452, 299 Ill. 438, 20 A.L.R. 827 [aff 217 
Ill.App. 548]; People v. Arnold, 93 N. 
E. 786, 248 B11. 169; Chicago,; etc. UR. 
Co. v. Rausch, 92 N.E. 300, 245 Ill. 477; 
Godair v. Ham Nat. Bank, 80 N.E. 
AOU mado Moll, Si2) M6 tAnas SUR aT 25: <8 
Ann.Cas. 447; Johnson v. Farrell, 74 
NE) 760, 0215 Ti’ 542: Perkins oy. 
Knisely, 68 N.E. 486, 204 Ill. 275 [rev 
102 Ill.App. 562]; Overtoom v. Chi- 
cago, ete., R. Co., 54 N.E. 898, 181 I11. 


323; Freeman v. Hasly, 7 N.E. 656, 
117 Ill. 317; Hoge v. People, 6 N.E. 


796, 117 Ill. 35; Gulliher v. People, 82 
Ill. 145; McClure v. Williams, 65 I. 
390; Pope v. Dodson, 58 Ill. 360; 
U. S. Express Co. v. Hutchins, 58 Ill. 
24. 2 YUnGp rv... Hartruntt. 41) or. 79 
Crabtree v. Hagenbaugh, 25 Ill. 233, 
79 Am.D. 324; Brennan v. People, 15 
Tll. 511; Deming v. Prudential Ins. 
Co. of America, 169 Ill.App. 96; People 
Vel Arms, 1165 -T11.App:'394s;- Peo. vy. 
Dietmeyer, 164 Ill.App. 405; Black- 
man v. Webber, 161 Ill.App. 53; Peo- 
ple v. Landes, 151 I1l.App. 181; Hughes 
v. Herriman, 119 Ill.App. 169; Beck 
v. People, 115 Ill.App. 19; Himrod 
Coal Co. v. Clingan, 114 Ill.App. 568; 
Littlejohn v. Arbogast, 95 Ill.App. 
605; North Chicago St. R. Co. v. Fitz- 
gibbons, 79 Ill.App. 632 [aff 54 N.E. 
483, 180 Ill. 466]; McDavid v. Ellis, 
78 Tll.App. 381; Martensen v. Arnold, 
78 Ill.App. 336; Hutchinson Nat. Bank 
v. Crow, 56 Ill.App. 558; Shove v. 
Rowe, 42 Ill.App. 150; Linek v. Whip- 
ple,’ 31 IllApp. 155; “Murtaugh vy. 
Murphy, 30 Ill.App. 59; Spencer v. 
Dougherty, 23 Ill.App. 399; Smith v. 
Forbes, 14 Ill.App. 477; Quinn v. Raw- 
son, 5 Ill.App. 130; Chicago, etc., R. 
Co. v. Boger, 1 Ill.App. 472. 


Ind.—Pittsburgh, ete, R. Co v. 
Haislup, 79 N.E. 10385, 39 Ind.App. 
394. 


1 Co., 19 Mo.App. 120; 


WITNESSES 


previously.4§ 


Iowa.—State v. McCook, 221 N.W. 
59, 206 Iowa 629; Doyle v. Burns, 
99 N.W. 195, 123 Iowa 488; Winter v. 
Central Iowa R. Co., 45 N.W. 737, 80 
Iowa 443; Callanan v. Shaw, 24 lowa 
441, 


Kan.—Barney v. Dudley, 19 P. 550, 
40 Kan. 247. 


Mich.—Rawlings v. Clyde Plank, 
etc., Road Co., 122 N.W. 504, 158 Mich. 
143; Gerardo v. Brush, 79 N.W. 646, 
120 Mich. 405; Hillman v. Schwenk, 
36 N.W. 77, 68 Mich. 298. 


Miss.—W. T.-Farley, Inc., v. Smith, 
130 So. 478, 158 Miss. 404; Bell v. 
State, 43 So. 84, 90 Miss. 104; Sardis, 
ete, Rei Co, vinMeCoy,'37 So: 706, 185 
Miss. 391; Peoples v. State, 33 So. 289; 
Vicksburg , et¢., dR..Co.sv. Hedrick, 62 
Miss. 28. 


Mo.—Jacobs v. Danciger, 41 S.W. 
(2d). 389, 328 Mo. 458) 77 A.L.R, +1237 
[cert den.52) S-Ct. 130, 284 U.S. 675, 
U6 Mra Sis State: vee Ripking 9.20) 
S.W. 17, 221 Mo. 453; State v. Buech- 
Tere kOe Ss Wee sol, LOS MO. 4203) dist 
State v. Jones, 86 Mo. 623]; State v. 
Beaucleigh, 4 S.W. 666, 92 Mo. 490; 
State v. Palmer, 88 Mo. 568; State v. 
Lett, 85 Mo. 52; State v. Elkins, 63 
Mo. 159; Iron Mountain Bank v. Mur- 
dock, 62 Mo. 70; Poague v. Mallory, 
235 S.W. 491, 208 Mo.App. 395; Bor- 
deaux v. Hartman Furniture, etc., 
Con, OL SW. 1020, "1159 Mo-App. 556; 
Jackson v. Powell, 84 S.W. 1132, 110 
Mo.App. 249; Becker v. Schutte, 85 
Mo.App. 57; Blitt v. Heinrich, 33 Mo. 
App. 243; Smith v. Wabash, etc. R. 
Fath v. Hake, 16 
Mo.App. 537; Evans v. St. Louis, etc., 
R. Go, 16 Mo.App. 522; Shenuit, v. 
Breuggestradt, 8 Mo.App. 46 


Mont.—Vande Veegaete v. Vande 
Veegaete, 243 P: 1082, 75 Mont. 52; 
Ashley v. Rocky Mountain Bell Tel, 
Co., 64 P. 765, 25 Mont. 286; Cameron 
v. Wentworth, 57 P. 648, 23 Mont. 70; 
Bonnie v. Haril, 29 P. 882, 12 Mont. 


239% 

Neh. § 
Co. v. Seeman, 68 N.W. 482, 49 Neb. 
312; Omaha, etc, R: Co.\v. Krayen- 


buhl, 67 N.W. 447, 48 Neb. 553; Kay v. 
Noll, 30 N.W. 269, 20 Neb. 380; Buffalo 
County v. Van Sickle, 20 NW. 261, 16 
Neb. 363; Holdredge v. Watson, 96 
N.W. 67, 1 Neb. (Unoff.) 687. 


N.H.—Minot v. Boston, ete., 
66 A. 825, 74 N.H. 230. 


N.J.—State v. Samuels, 104 A. 322, 
92 N.J.Law 131; Anthony v. Public 
BS Coy 130 A. $95,089 NJ. NLISe, 
1204 


N.M.—Pacific Gold Co. v. Skillicorn, 
Ae So oyeOmNTVL. Se 


Ni ¥,-—Deering v.. Metcalf, 74 N.Y. 
501; Pease v. Smith, 61 N.Y. 477 [aff 
3 Lans. 428]; Wilkins v. Harle, 44 N, 
Y. 172, 4 Am.R. 655 [rev 26 N.Y.Super. 
352, 19 Abb.Pr. 190]; People v. Coun- 
tryman, 195 IN. YS) 1712:8; 1 2:01) (App. Div. 
805, 40 N.Y.Cr. 34; Hammelmann y. 
Bernhardt, 124 N.Y.S. 394, 140 App. 
Div. 42; Cullen v. Battle Island Paper 
Coy 112 N.Y.S. 934, 128 App.Div. 369; 
Tucker v. Dudley, 111 N.Y.S. 700, 127 


ae Ous 


[§ 970 


mistake is not likely is in irreconcilable conflict with 
the testimony of a number of other witnesses is suf- 
ficient to warrant a conclusion that he has been guilty 
of deliberate and willful false swearing.*® 
confusion, or conflict as to dates cannot strongly af- 
fect the credibility of a witness,*7 especially when 
the events of which he speaks transpired a long time 
If a person by reason of his being in- 
terested in the result of a suit testifies falsely to any 


Mistakes, 


App.Div. 403; Boyd v. Gorman, 51 
N.Y.S. 1083, 29 App.Div. 428 [dism 
52. INES, DTN. YES 6b, 2S) NYC in. 
Proc. 320]; Schaffer v. Second Ave. R. 
Co., 86 N.Y.S.,. 1046, 1 App.Div. 48,.5 
Am.Negl.Cas. 627; Lack v. Weber, 113 
NVYUS =: 1102)/ 61) Mise. 945s Jennine ss v- 
Kosmak, 45 N.Y.S. 802, 20 Misc. 300; 
Koehucke v. Ross, 16 Abb.Pr.N.S. 345. 


N.D.~McPherrim v. Jones, 65 N.W. 
685, 5) IN, DR 26d. 


Okl.—Knight v. Cecil, 235 P. 1107, 
110 Okl. 57;, Hendrix v. State, 113 P. 
244, 4 Okl.Cr. 611; Billingsley v. 
State, 113 P. 241, 4 Okl.Cr. 597. 


Or.—Simpson v. Miller, 110 P. 485, 
57 Or. 61, 29 L.R.A.N.S. 680, Ann.Cas. 
1912D 1349. 


Pa.—Corrigan v. Wilkes-Barre, etc., 
Traction Co., 74 A. 420, 225 Pa. 560. 


S.D.—Richardson v. Gage, 133 N.W. 
692, 28 S.D. 390, Ann.Cas.1914B 534. 


Tex.—Jones v. Laney, 2 Tex. 342. 


Wash.—State v. Freidrich, 29 P. 
ioe 302. 328, She eeeose: a eViaone 
04 


Wis.—Allen v. Chicago &N. W.. Ry. 
Co., 129 N.W. 1094, 145 Wis. 263; Steb- 
er V. Chicago, ete., Ry Co, 126 N.W. 
502, 1389 Wis.-10; Pumorlo v. Merrill, 
103 N.W. 464, 125 Wis. 102; Gehl v. 
Milwaukee Produce Co., 93 N.W. 26, 
116 Wis. 263; Cahn v. Ladd, 68 N.W. 
652, 94 Wis. 134; Little v. Superior 
Rapid Transit Ry. Co., 60 N.W. 705, 
88 Wis. 402. 


[a] Mistake in identity.—In an ac- 
tion for injuries to a passenger on a@ 
street car, the fact that she positively 
identified the wrong person as the con- 
Guctor of the car would not show that 
her testimony in relation to the man- 
ner in which she was hurt was untrue. 


Plattor v. Seattle Electric Co., 87 P. 
489, 44 Wash. 408. 
44. The Florence P. Hall, 14 F 


408; Fox v. Matthews, 33 Miss. 433. 


45. Nagle v. Dong Ming, 26 F.(2d) 
438 [aff 20 F.(2d) ¢ 388]; Corks v. The 
Belle, 6 F.Cas.No. 3, 231a; Wray v. 
Wabash R. Co., 141 S.W. 449, 159. "Mo. 


App. 616; Daniel iis Lance, 29 Pa. 
Super. 454, 
4514. Stanford vy. State, 112 S.H. 


130, 153 Ga. 219. 


46. Anderson v. Cumberland Tel., 
etc., Co., 38 So. 786, 86 Miss. 341. 
47. Badder v. Keefer, 58 N.W. 1007, 


100° (Mich! 272; Taft v. Kyle, 15 Ney, 
416; People v. Speeks, 159 N.Y.S. 308, 
173 App.Div. 440. 


[a] Thus, in an action for seduc- 
tion, a mistake of a month in fixing 
the ‘time of the intercourse at which 
the child was conceived will not war- 
rant an instruction that the jury may, 
by reason thereof, discredit the wit- 
ness’ claim that the intercourse was 
consented to under promise of mar- 
riage. Badder v. Keefer, 58 N.W. 1007, 
100 Mich. 272. 


48. McClaskey v. Barr, 54 F, 


781; 
Black v. Black,.38 Ala. 111. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 970-973] 


material fact, he has been held willfully to testify 


falsely.#® 


[§ 971] cc. Materiality of False Testimony. The 
falsehood which will authorize the disregarding of a 
witness’ testimony must be as to a material matter,°° 
or at least as to a matter which the witness believes 
to be material,®1 and a witness is not to be discred- 
ited because of a discrepancy,®? or contradiction,®* 
or even deliberate falsehood‘ as to an irrelevant or 


immaterial matter. 


[§ 972] dd. Exaggeration or Belittling. 


49. Wolf vy. People, 102 P. 20, 45 
Colo. 532. 
6G. .U.S.—_Cvitkovic v. U. S., 41 FE. 


(2d) 682 [cert den 51 S.Ct. 77, 282 U.S. 
871, 75 L.Ed. 770]; Singer Mfg. Co. v. 
Cramer, 109 F. 652, 48 C.C.A. 588 [rev 
on other grounds 24 S.Ct. 291, 192 U.S. 
265, 48 L.Ed. 437]; Marshall v. Mee, 
16 F.Cas.No. 9,129, McArthur Pat.Cas. 
229. 


Ala.—Fancher v. State, 117 So. 423, 
217 Ala. 700; Walters v. State, 135 So. 
600, 24 Ala.App. 870; Hill v. State, 
132 So. 323, 24 Ala.App. 183; Snoddy 
v. State, 101 So. 303, 20 Ala.App. 168; 
Grigsby v. State, 100 So. 82, 19 Ala. 
App. 661; Robinson v. State, 93 So. 
262, 18 ‘Ala. App. 612; Montgomery 
v. State, 86 So. 132, 17 Ala.App. 469 
[cert den 85 So. 785, 204 Ala. 389]; 
Smith v. State, 75 So. 627, 16 Ala.App. 
79; Mills v. State, 55 So. 331, 1 Ala. 
App. 76. 


Ariz.—Faltin v. 
17 Ariz. 278. 


Cal.—Poor v. W. P. Fuller & Co., 159 
P. 233, 30 Cal.App. 650. 


Ga.—Blanchard v. State, 69 S.E. 
3138, 8 Ga.App. 421. Contra Ivey v. 
State, 23 Ga. 576. 


Ill.—City of Chicago v. Lederer, 113 
N.E. 883, 274 Ill. 584; Johnson v. Far- 
rell, 74 N.E. 760, 215 Ill. 542; Chicago 
City R. Co. v. Allen, 48 N.E. 414, 169 
Ill. 287; People v. Hubard, 245 Ill.App. 


State, 151 P. 952, 


197; .Vittum v. Drury, 161 IlApp. 
603; People v. Landes, 151 I1l.App. 
181; .Cummins vy. Cleveland, C., C, 
Sst, i. Ky. Co, LAT sil App.e2o1: 


Clark v. O’Gara Coal Co., 140 Ill.App. 
207; Hughes v. Hughes, 133 Ill.App. 
654; Hughes y. Ferriman, 119 Ill.App. 
169; Bickerman vy. Tarter, 115 Ill.App. 
278; Himrod Coal Co. v. Clingan, 114 
Ill. App. 568; Weddemann v. Leh- 
man, 111 Ill. "App. 231; West Chicago 
St. R. Co. v. Raftery, 85 Ill.App. 319; 
Spencer v. Dougherty, 23 Ill.App. 399; 
Coggins vy. Chicago, etc., R. Co., 18 Ill. 
App. 620. 


Ind.—Lemmon v. 
40. 


Iowa.—Doyle v. Burns, 99 N.W. 195, 
123 Iowa 488. 


Ky.—Davis v. Meaux, 22 S.W. 324, 
15 Ky.L. 308. 


Mass.—Bennett v. Susser, 
884, 191 Mass. 329. 


Mich.—Gerardo v. Brush, 79 N.W. 
646, 120 Mich. 405. 


Minn.—Greenfield v. Unique Theatre 
Co., 177 N.W. 666, 146 Minn. 17. 


Miss.—Gibson v. Yazoo, etc., R. Co., 
43 So. 674. 


Mo.—State v. Nibarger, 164 S.W. 
453, 255 Mo. 289; State v. Buechler, 
15 S.W. 331, 103 Mo. 208 [dist State v. 
Jones, 86 Mo. 623]; Lioyd v. Meser- 
vey, 108 S.W. 595, 129 Mo.App. 636; 
Hendley v. Globe Refinery Comp--TO Ss 
W. 1163, 106 Mo.App. 20; White v. 
Lowenberg, 55 Mo.App. 69; Hart v. 
Hopson, 52 Mo.App. Le 


Moore, 94 Ind. 


17 N.E. 
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aggeration of a witness as to certain matters does 


not authorize the disregarding of his entire testi- 


mony,°> nor is his entire testimony to be disregarded 
because he has knowingly belittled a material part.°* 


[§ 973] ee. Effect 
though a witness is shown to have testified falsely in 
some respects, his testimony as to other matters con- 
cerning which he is corroborated by evidence of a. 
credible nature should be considered,®® and may be 


of Corroboration.®7 Even 


believed,®® although the jury may refuse to believe it 


Mere ex- 


Mont.—State v. Hall, 292 P. 734, 88 
Mont. 297; State v. Duncan, 266 P. 
400, 82 Mont. 170; Ashley v. Rocky 
Mountain Bell Tel. Co., 64 P. 765, 25 
Mont. 286; Cameron vy. Wentworth, 57 
P. 648, 23 Mont. 70. 


Neb.—Holdrege v. Watson, 96 N.W. 
67, 1 Neb. (Unoff.) 687. 


Nev.—State v. Phipps, 282 P. 1024, 
52 Nev. 115. 


N.M.—Territory v. Muniz, 
340,17 N.M. 231. 


N.Y.—People v. Countryman, 195 
eS 728, 201 App.Div. 805, 40 N.Y. 
r. 34. 


Porto Rico.—Leguillou v. Delgado, 
20 Porto Rico 17. 


Tex.—Benson v. 
App.) 253 S.W. 684. 


W.Va.—State v. McHenry, 117 S.E. 
148, 93 W.Va. 396. 


Wis.—Steber v. Chicago, etc., R. Co., 
120 N.W. 502, 139 Wis. 10; Schmitt v. 
Milwaukee St. R. Co., 61 N.W. 834, 89 
Wiis. 195. 


124 P. 


Gregston, (Civ. 


Bt Wares ¢ v. Greig, 5 Dom.L.R. 
51. Bennett v. Susser, 77 N.E. 884, 


191 Mass. 329. 


52. Mann v. State, 53 S.E. 324, 124 
Ga. 760, 4 L.R.A.N.S. 934; Davis v. 
Meaux, 22 S.W. 324, 15 Ky. L. 308. 


53. Crabtree v. dasanbameh: Zon 1. 
233, 79 Am.D. 324 


54 Dice avdvers v. Reinhardt, 25 
App.D.C. 567 [aff 27 S.Ct. 563, 205 U.S. 
423, 51 L.Ed. 865]. Contra Huber v. 
Teuber, 10 D.C. 484, 36 Am.R. 110. 


Ill.—Dacey v. People, 6 N.E. 165, 
116 I))..555. 


Mo.—White v. Lowenberg, 
App. 69. 


pints re Willford’s Will, 51 A. 


Pa.—Behrens vy. Mountz, 87 Pa.Su- 
per. 326. 


Tex.—Miller v. State, 83 S.W. 393, 
47 Tex.Cr. 329, 


55. Chicago City R. Co. v. Allen, 
48 N.E. 414, 169 Ill. 287 [aff 68 Ill. 
App. 472]; McDonnell v. Chicago City 
R. Co., 131 Ill. App. 227. But see In re 
Brush’s Estate, 240 N.Y.S. 380, 136 
Mise. 581 [rev on other grounds 244 
N.Y.S. 921, 230 App:Div:; 787 (aff 177 
N.E. 153, 256 N.Y. 592)] (exaggeration 
in connection with deliberate per- 
jury). 


56. Chicago, etc., R. Co. v. Kline, 
VT AN. 229,220 TS 93/34. 


55 Mo. 


57. Corroboration generally see 
§ 1865. 
58. U.S.—Kean v. National City 


Bank,'12 F.(2d) 203; Giltner v. Gor- 
ham, 10 F.Cas.No. 5.453) 4 McLean 
402; Turner vy. Foxall, 24 F.Cas.No. 
14,255,,2 Cranch C.C, 324. 


Ariz.—Prior v. Territory, 89 P. 412, 
11 Ariz. 169. 


notwithstanding the corroboration.®° 


Pierce v. State, 53 Ga. 365; 


Corroboration 


Colo.—Wolf v. People, 102 P. 20, 45 
Colo. 532. 

D.C.—Travers v. Reinhardt, 25 App. 
D.C. 567 [aff 27 S.Ct. 563, 205 U.S. 423, 
51 L.Ed. 865]. 


Ga.—Skipper v. State, 59 Ga. 63; 
J. Day & 


Co. v. Crawford, 13 Ga. 508. 


Ill.—Chicago, etc., R. Co. v. Rausch, 
92 N.E. 300, 245 Ill. 477; Mantonya v. 
Reilly, 56 N.E. 425, 184 Ill. 183 [aff 
83 IllApp. 275]; Goeing v. Outhouse, 
95 Ill. 346; Blanchard v. Pratt, 37 Ill. 
243; Crabtree v. Hagenbaugh, 25 Ill. 
233, 79 Am.D. 324; Peo. v. Dietmeyer, 
164 Ill.App. 405; John Hancock Mut. 
L. Ins. Co. v. Powell, 116 Ill.App. 151; 
Druecker v. Sandusky Portland Ce- 
ment Co., 93 Ill. App. 406; North Chi- 
cago St. R. Co. v. Fitzgibbons, 79 Ill. 
App. 632 [aff 54 N.E. 483, 180 Ill. 466]; 
Hutchinson Nat. Bank v. Crow, 56 Ill. 
App. 558; Shove v. Rowe, 42 Ill.App. 
150; Coggins v. Chicago, etc., R. Co., 
18 Ill.App. 620. 

Iowa.—Brown vy. Chicago, etce., 
Co., 1 N.W. 487, 51 Towa 235; 
Crary v. Crandall, 1 Iowa 117. 


Mich.—Jewell v. Kelley, 118 N.W. 
987, 155 Mich. 301; Malinowski v. 
Detroit United R. Co., 117 N.W. 565, 
154 Mich. 104; Knowles v. People, 15 
Mich. 408. 


Neb.—Blochowitz v. Blochowitz, 240 
N.W. 586, 122 Neb. 385, 82 A.L.R. 949. 


N.M.—Faulkner v. Territory, 30 P. 
905, 6 N.M. 464. 


N.Y.—Matter of Hyman, 14 Daly 
375, 13 N.Y.St. 136; Clark v. Mechan- 
ics’ Nat. Bank, 11 Daly 239. 


Wash.—Maytown Lumber Co. v. 
Maytown Mill Co., 240 P. 902, 1386 
Wash. 534. 


Wis.—Miller v. State, 119 N.W. 850, 
L395 Wiis.4.5 7; Blankavag v. Badger 
Bex ete: Co. 117 N.W. 852, 136 Wis. 


But see State v. Beeland, 197 P. 841, 
59 Mont. 540 (where statute makes 
no exception in favor of testimony 
corroborated by other credible evi- 
dence). 


59. Richardson v. Roberts, 23 Ga. 
2h Meixsell v. Williamson, 35 Ill. 


60. U.S.—Shecil v. U. S., 226 F. 184, 
i4d, CCA. 182 

Pie snmoter v. State, 33 So. 981, 
45 Fla. 106; Gantling v. State, 23 So. 
857, 40 Fla. 287. 


Ga.—Smith v. State, 23 Ga. 297. 


Ill—John Hancock Mut. L. Ins. Co. 
v. Powell, 116 Ill.App. 151. Contra 
Chicago, O. & P. Ry. Co. v. Rausch, 
92 N.E. 300, 245 Ill. 477. 


Mo.—State v. Patrick, 17 S.W. 666, 
107 Mo. 147; Brown vy. Hannibal, etc., 
R. Co., 66 Mo. 588. 


Wis.—Patnode v. Westenhaver, 90 
N.W. 467, 114 Wis. 460. 


Contra Finch v. McClellan, 130 N. 
BUSES SUS ONE: 1236) W7eInd: App. 533. 


R. 
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788 [70 C.J.] 
may be by a single witness,®t or any credible evi- 
dence,°* or by the facts and circumstances proved.°* 
It is essential, however, that the corroborating ev1- 
dence be eredible.°+ 


[§ 974] (18) Acts of Husband of Witness. The 
acts of the husband of a witness are not competent 
to diseredit her as a witness.®® 


[§ 975] (19) Acts of Partner of Witness. The 
fraudulent act of one partner does not affect the cred- 
ibility of the other.°® 


[§ 976] (20) Effect of Knowledge by Attorney. 
A witness who denies personal knowledge of a fact 
cannot be discredited on any assumption that he 
must have known whatever was brought to the cog- 
nizance of his attorney.®* 

[§ 977] (21) Usurious Transactions by Witness. 
The fact that a witness has exacted and taken usu- 
rious interest on a loan does not affect his credibil- 
ihyene 

[§ 978] (22) Credibility as between Oral Testi- 
mony and Deposition. It has been held that in a 


case depending on the credibility of witnesses, ‘the 


testimony of a witness given in open court, in the 


61. Weddemann vy. Lehman, 111 
Tll.App. 231; Steward v. West Chica- 
go St. R. Co., 67 Ill App. 496. 


62. Hart v. Godkin, 100 N.W. 1057, 
Do Wis.) °646°5- E. Dobmens :Coy sive 


Kerrbye pies 


WITNESSES 


ant’s remedy was to quash the deposi- 
tion, if it was not taken according to 
SPOS 
where a deposition is taken on inter- 
rogatories, neither party nor his agent 


[§§ 973-981 


presence of the opposite party and the other witness- 
es, and where the witness is subjected to a thorough 
cross-examination, and where the court or jury have 
the opportunity of observing the manner, appear- 
ance, and conduct of the witness, is entitled to great- 
er weight than the evidence of a witness embodied in 
a deposition, taken in private, and remote from the 
court and jury, and where all the ordinary tests of 
truth canrot be applied.®? 


[§ 979] (23) Manner in Which Deposition Taken. 
Noncompliance with the statutory requirements in 
the taking of a deposition is not a ground of attack on 
the credibility of a witness.7° 


[§ 980] (24) Former Adjudication as to Credibil- 
ity. Where the testimony of parties is contradic- 
tory, the opinion of the supreme court in another 
case between them cannot be read as bearing on the 
credit which should attach to the testimony of one 
of them for the purpose of discrediting him."? 


[§ 981] 4. Sustaining Unimpeached Witness*??— 
a. In General. Asa general rule evidence is not ad- 
missible to sustain the eredibility of an unimpeached 
witness,*? or of a person accused of crime who testi- 
fies in his own behalf;74 but a party who offers evi- 


Mass.—Bryant v. 133 


Mass. 86. 


Mo.—State v. Harmon, 278 S.W. 733; 
Chenoweth vy. Sutherland, 124 S.W. 
1055, 141 Mo.App. 272. 


Tidgewell, 
providing that, 


Miacsarani. hns OO. il IN-VV. 109s 09 6 
Wis. 38. 


63. Angelo v. Faul, 85 Ill. 106; Mc- 
Crary v. Crandall, 1 Iowa 117; Lyts 
v. Keevey, 32 P. 534, 5 Wash. 606; 
F. Dohmen Co., Limited v. Niagara 
Fire Ins. Co., 71 N.W. 69, 96 Wis. 38. 


64. People v. Pursley, 134 N.E. 128, 
302 Ill. 62. 


65. Flythe vy. Eastern Carolina 
@oach) ©o,,,143 1S. 865, 195 IN. Cai .; 
State v. Jefferson, 28 N.C. 305 [foll 
McCombs vy. State, 8 Ohio St. 643]. 


66. Tingle v. U. S., 87 F. 320, 30 
C.C.A. 666; Gutherless v. Ripley, 67 
N.W. 109, 98 Iowa 290. 


fa] Thus, on the trial of an in- 
dictment for fraudulent use of the 
mails, defendant cannot be interrogat- 
ed for the purpose of testing his 
veracity, as to whether a person who 
was formerly his partner is under 
indictment for the same _ offense. 
Mince ve OriSyuct E1i3205)30) CC lA. 
666. 


67. Dickinson vy. Dustin, 21 Mich. 
561. 
68. Pooler v. Curtiss, 3 Thomps.& 


Cr GNOYs) 228: 


69. Carver v. Louthain, 38 Ind. 530; 
Ritz v. Cousins Lumber Co., (Mo. 
App.) 59 S.W.(2d) 1072; Pettitt v. 


Kansas City, (Mo.App.) 267 S.W. 954. 


70. Taylor v. McClintock, 112 S.W. 
405, 87 Ark. 243. 
[a] Thus, in a will contest it was 


improper to allow contestant, for the 
purpose of affecting the credibility of 
a witness, whose deposition was taken 
upon cross interrogatories, to show 
that an attorney and brother-in-law 
of one of the proponents was present 
when the deposition was taken, and 
that there was no one present repre- 
senting contestant, etc., as contest- 


nor attorney shall be present unless 
both parties are present or represent- 
ed, or unless the opposite party or his 
agent or attorney has been notified of 
the time and place of taking deposi- 
tions, or the party attending has been 
notified to attend. Taylor v. McClin- 
tock, 112 S.W. 405, 87 Ark. 243. 


71. Anderson Carriage Co. Vv. 
Pungs, 96 N.W. 563, 566, 134 Mich. 
474, 484 (where it was said: “This 
opinion was read for the purpose of 
discrediting Mr. Pungs. This court 
passed upon the case made by the rec- 
ord which was presented to it in the 
case then before it. Whatever may 
have been its opinion as to the credit 
to be given to Mr. Pungs in that case, 
it was no more competent, as bearing 
upon the question of what credit 
should attach to Mr. Pungs’ testimony 
in this case, than would be the opin- 
ion of one of the jurors in that case. 
Counsel, with all their zeal and learn- 
ing, have not called our attention to 
an authority justifying the admission 
of this opinion. We think they would 
have done so if one could have been 
found’’). 


72. Grounds for admission of: 
Corroboration see infra § 982. 


Evidence of good character see infra 
§ 1130. 


73. U.S.—Woey Ho v. U. S., 109 F. 
888, 48 C.C.A. 705 [dism 24 S.Ct. 844, 
191 U.S. 558, 48 L.Ed. 301]. 


Aljla.—Lewis v. State, 39 So. 928; 
Moon’s Adm’r v. Crowder, 72 Ala. 79; 
Baucum & Jenkins v. George, 65 Ala. 
259; BHarle v. State, 56 So. 32, 1 Ala. 
App. 183. 


- Ga.—Hamilton vy. Conyers, 28 Ga. 
76. 


ikan.—Hanks v. Yellow Cab & Bag- 
gaze Co, 209 P. 977%, 112) Kan. 92. 


N.J.—Gluck v. Castles Ice Cream 
Co., 140 A. 419, 104 N.J.Law 397. 


N.Y.—Adams v. Greenwich Ins. Co., 
70 N.Y) 166) Hilly ws HrieARiCoyn232 
N.Y.S. 66, 225 App.Div. 19; Williams 
v. Metropolitan L. Ins. Co., 54 N.Y.S. 
595, 85 App.Div. 82. 


Ohio.—Arnold v. State, 168 N.E. 848, 
33 Ohio App. 185. 


Tex.—Weaver v. State, 11 S.W.(2d) 
513, Jit "Rex-Cr. 703" Botden vy.) State; 
L7Ss5.WV. O08, Lt. LexmCr. 204° owWelehn 
v.. State, 122 S.W. 880,-57 Tex.Cr. 111; 
ea party, McCoy, 82 S.W. 1044, 47 Tex. 

it 3 


W.Va.—State v. Jarrell, 85 S.E. 525, 
16) WiVa. (2630 


ia] As affecting credibility of his 
witness.—(1) Plaintiff may not ask 
him if the witness’ claim against de- 
fendant was settled, he having no 
right to impeach him, nor, in the ab- 
sence of attack on his credibility, to 
give proof tending to strengthen it. 
Ferry’s Adm’r v. Louisville Ry. Co., 
USL SOW. LOST inl 6.5 Wayne. 9 1Ce Nor 
may he show that his testimony was 
against interest. Williams v. Metro- 
politan L. Ins. Co., 54 N.Y.S. 595, 35 
App.Div. 82. 


[b] Unimpeached state’s witness. 
—it is not error to exclude evidence 
offered by accused to bolster testi- 
mony of an unimpeached state’s wit- 
ness which was favorable to accused. 
ax pine McCoy, 82 S.W. 1044, 47 Tex. 

Tone 


[c] Witness in court who has not 
yet testified.—It is not error to ex- 
clude evidence offered to bolster testi- 
mony which a witness in court who 
has not yet testified is expected to 


eae Lewis v. State, (Ala.) 39 So. 
74 Funderberg v. State, 14 So. 877, 
100 Ala. 36. 


° 


*By S. Boyp DARLING (§§ 981-1001). 


For later cases, developnients and chang‘es in the law see Annotations, same title and section number. 


§§ 981-983] 


denee as to conduct of his own witness in other trans- 
actions to show how worthy of credit he is is in no po- 
sition to objeet to admission of evidence in rebuttal 


thereof.7® 


[§ 982] b. Corroboration’*—(1) In 
Where a witness has not been impeached, it is not in 
general permissible to support his testimony by other 
endence corroborative in its nature, which bears on 
the credibility of the witness rather than on the is- 
sues in the cause,*? and an unsuccessful attempt to 
impeach,’ or a rigid cross-examination,’® or an ex- 
amination to bring out relationship to accused,*°® or 
amere contradiction on the facts in issue,®+ does not 
justify corroborative evidence bearing on the credi- 
bility of the witness; but under certain cireumstanc- 
es corroborative evidence is admissible to support 
the testimony of a witness who has not been impeach- 


[a] Defendant in criminal case 
who testifies in his own behalf may 
not introduce evidence of his good 
character for truth and_ veracity 
where the state has made no effort to 
impeach him. Funderberg v. State, 
14 So. 877, 100 Ala. 36. 


75. Prevost yv. Simeon, 4 Ia. 472. 


76. Corroboration required for tes- 
timony in action by or against repre- 
sentatives, survivors, or successors in 
title or interest of persons deceased or 
incompetent see infra § 1374. 


77. Cal.—Ellis v. Central Califor- 
mia Traction Co. 174 1P.9 407,937 Cal: 
App. 390. 


Ga.—Toole v. Davis, 78 S.E. 865, 13 
Ga.App. 122. 

Iowa.—State v. Rorabacher, 19 Iowa 
154. 

La.—State v. Cato, 40 So. 633, 116 
La. 195; State v. Monceaux, 18 So. 
896, 48 La.Ann. 101. 

Miss.—F lowers v. 
$5 Miss. 591. 

N.Y.—Adams v. Greenwich Ins. Co., 
7,O.IN. Yn, 166; 


- Kegpohakeonel v. Lurch, 6 P. 408, 12 Or. 


State, 37 So. 814, 


Tex.—Welch v. State, 122 S.W. 880, 
bi Tex.Cr.0111';'Green.v. State, 90. S: 
W. 1115, 49 Tex.Cr. 238; Bowen v. 
tate, 8&2 SAW. 520, 47° Tex.Cr.,, 137; 
Owens y. State, 63 S.W. 634, 43 Tex. 
Cr. 249, 


{a] Corroboration by defendant of 
state witness who has not been im- 
peached either by the state or defend- 
ant is not permissible. State v. Cato, 
40. S0:3633, 116 Ia. (95. 


[b] Corroboration of denial of sig- 
nature.—After a state’s witness, on a 
trial for forgery. has testified that the 
signature, apparently his, and alleg- 
ed to be forged, is not his, he cannot 
be recalled to write his name for pur- 
poses of comparison. State v. Lurch, 
6 P. 408, 12 Or. 99. 


78. Flach v. Ball, 240 S.W. 465, 209 
Mo.App. 389. 


79. Ingram v. State, 182 S.W. 290, 
78 Tex.Cr. 559; Satterwhite v. State, 
TITAS. Wir 9D 9 le DexCrs 130% Conpus 
Vaotace, 102) S.wW. 1152, 5) Wex.Cr. 315; 
State v. Braniff, 177 P. 801, 105 Wash. 
Bail. 


80. Welch v. State, 122 S.W. 880, 
Bi lex: Cu 114. 

81. Bennett v. State, 49 So. 296, 160 
Ala. 25; New Amsterdam Casualty 
Co. v. Parham, (Tex.Civ.App.) 2 SW. 
(2a) 866; Ward v. State, 35 S.W.(2d) 
We, LL fescCry 8305 Mart ve State; 
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ed,®? and it is, of course, permissible to corrobo- 
rate an unimpeached witness as to any fact in issue 
in the ecase,** subject to diseretion of the court as 


to how far it will permit a digression from the main 


General. 


Rule. 


175) Siw; 436, 176 Tex.Cr. 3395) 2Mc- 
Knight v. State, 95 S.W. 1056, 50 Tex. 
Cr. 252; ‘State*v. Nelson; 48 BP: 6377, 18 
Wash. 5238. 


Effect of contradiction see 
§ 1364. 


82. Pilie v. Kenner, 2 Rob. (La.) 
95; Howser v. Com., 51 Pa. 332; Polk 
v. State, 2388 S.W. 934, 91 Tex.Cr. 354. 


[a] Pardoned convict, testifying 
under circumstances which tend 
strongly to discredit him, is properly 
allowed to show matters tending to 
corroborate his testimony, although 
there has been no forma] attempt to 
een him. Howser v. Com., 51 Pa. 

oa. 

[b] Where witness is illiterate, or 
his testimony seems extraordinary, it 
may be sustained, although he be un- 
impeached, by showing that he made 
the same statements at the time of 
the transaction. Pilie y. Kenner, 2 
Rob. Gua.) 95. 


{[c] To vefute insinuations not 
supported by proof.—In a prosecution 
for seduction, where the prosecutrix 
was aSked whether she had not been 
having, for a year or two, promiscuous 
intercourse with men in the com- 
munity—naming seven, and some of 
them present in court—to which she 
answered, ‘‘No,’ and the defense did 
not call any of them to prove the in- 
sinuation, it was not improper for the 
state to call on some of the witnesses 
in refutation. Polk v. State, 238 S.W. 
934, 91 Tex:Cr., 354. 


83. Manufacturers’ Acc. Indemnity 
Co..v.. Dorgan, 58 EF. 945, 7 C.C.A., 681, 
22 L.R.A. 620; Campbell v. State, 62 
So. 57, 182 Ala. 18; Montgomery v. 
State, 53 So. 991, 169 Ala. 12; Mason 
v; State, 192 S.W., 207, 127 Ark. 289; 
U. S. Torpedo Co. v. Liner, (Tex.Civ. 
App.) 300 S.W. 641 [rev on other 
grounds (Commn.App.) 12 S.W.(2d) 
552 (aff (Commn.App.) 16 S.W.(2d) 
519)]; Gilbert v. State, 215 S.W. 106, 
85 Tex.Cr, 597; Qualls v. State, 158 
Siw. 3539; 7k" Texcers 675, Wilson, v: 
State, 158 S.W. 512, 70 Tex.Cr. 627. 


[a] Showing purpose of autopsy.— 
Where a physician who made an 
autopsy testified that he examined 
the stomach of deceased for traces of 
alcohol, and it was an issue of fact 
whether he cut open the stomach or 
not, he might be corroborated by 
showing by his testimony that it had 
been intimated to him that deceased 
had been drinking that day, as it 


infra 


amounted to no more than asking the 


witness what was the purpose and 
scope of his investigation. Manu- 
facturers’ Acc. Indemnity Co. v. Dor- 
gan, 58° HB. 945, 7 C:C Ar 681, 22 LRA. 


issue to collateral ones which bear only on the ques- 
tion of corroboration,®’+ and where the witness has 
testified directly to a fact from the experience of his 
own senses, the extent to which he shall be allowed 
to testify to cireumstances corroborative of the truth 
of what he has sworn must rest in the discretion of 
the trial court.§> 
sustaining evidence before the attack on a witness’ 
eredibility where the attack is made later.*® 


[§ 983] (2) Corroborating Evidence Subject to 
Where a witness has not been impeached, it 
is not permissible to support his testimony by show- 
ing that he had made previous statements®? or iden- 


It is not reversible error to admit 


Generally see infra § 1365. 


84. See infra § 1367. 

85. Chesapeake & O. Ry. Co. v. 
White’s Adm’x, 143 S.W. 1046, 147 
Ky. 15, Ann.Cas.1913D 239; Common- 


wealth v. Bedrosian, 142 N.E. 778, 247 
Mass. 5738; Com. v. Bishop, 42° N.E. 
560, 165 Mass. 148. 


[a] Where witness has testified to 
his recollection on a certain point, he 
may be allowed to state his reasons 
therefor. Chesapeake & O. Ry. Co. 
v. White’s Adm’x, 143 S.W. 1046, 147 
Ky. 15, Ann.Cas.1913D 239. 


86. Barkley v. Copeland, 15 P. 307, 
74 Cal. 1, 5 Am.S.R. 413 [rev on other 
grounds 25 P. 1, 405, 86 Cal. 483]. 


87. Ala.—lLoveman, Joseph & Loeb 
v. McQueen, 82 So. 530, 203 Ala. 280; 
Barber v. State, 129 So. 492, 23 Ala. 
App. 584. 


Cal. Judd _v. Letts, 111 P. 12, 158 
Cal. 359, 41 L.R.A.N.S. 156. 


Ga.—Cobb v. State, 74 S.E. 702, 11 
Ga.App. 52. 


La.—State v. Watson, 106 So. 302, 
159 Das 779: 


Md.—Roberts v. 
160 Md. 513. 


Mass.—Roberts v. U. S. Trust Co., 
125 N.E. 185, 284 Mass. 224; Ananian 
v. Melkon, 119 N.E. 767, 230 Mass. 322; 
Webb Granite & Construction Co. v. 
Boston & M. R. R., 92 N.E. 717, 206 
Mass. 572. 


Minn.—In re Ylijarvi’s Estate, 243 
N.W. 103, 186 Minn. 288. 


Miss.—Cody v. State, 148 So. 627. 


Mo.—State v. Brown, 153 S.W. 1027, 
247 Mo. 715. 


N.Y.—People v. Kinney, 95 N.E. 756, 
202 N.Y. 389; People v. Collier, 125 
N.Y-S. 2725, 141 “App:Div. “111; , Jack= 
son v. Etz, 5 Cow. 314. 


Ohio.—Dunlap v. Dennison Lumber 
Co., 160 N.E. 873, 27 Ohio App. 412. 


Okl.—Roe v. State, 191 P. 1048, 17 
Okl.Cr. 587; Jones v.° State;’ 133" P. 
249, 9 Okl.Cr, 646, 48 L.R.A.N.S. 204. 


i ey NS v. Sulkin, 61 Pa.Super. 


Tex.—New Amsterdam Casualty Co. 
v. Parham, (Civ.App.) 2 S.W.(2d) 866; 
Providence-Washington Ins. Co. v. 
Owens, (Civ.App.) 207 S.W. 666: Tex- 
as &. Po Ry. (Cos vo. Tek, (Civ. App.) 
116 S.w. 620 [aff 123° SsW. 406; 103 
Tex. 72]: McMurray v. State, 45 S.W. 
(2d) 606, 119 Tex.Cr. 446; Coleman Vv. 
State, 235 S.W. 898, 90 Tex.Cr. 297; 
Hoyt v. State, 228 S.W. 936; 88 Tex. 
Cree 2: Adams Vv. State, 219 S.W. 460, 
87 Tex.Cr. 67; Carter v. State, 183 S. 


Roberts, 154 A. 95, 
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tifications®’ out of court in conformity to his testi- 
mony, that his testimony is consistent with that 
given by him in a previous proceeding,®® or before 
the grand jury,?® or that he had never made any 
statements contradictory to his testimony. 
dence introduced and admissible for another purpose 
cannot be excluded on the ground that it. supports 
the testimony of an unimpeached witness.°? 


[§ 984] c. Evidence of Good Character or Repu- 


Wevssl, 18 Tex.Cr. 482° 
State, 163 S.W. 71, 72 Tex.Cr. 536; 
Holmes v. State, 106 S.W. 1160, 52 
Tex.Cr. 353; McKnight v. State, 95 S. 
We 2056.5 50. Tex.Cr 2252: . Davis vs 
State, 77 S.W. 451, 45 Tex.Cr. 292. 


vVt.—State v. Turley, 88 A. 562, 87 
Vt. 163. 


Wash.—Dunn v. Buschmann, 13 P. 
(2d) 69, 169 Wash. 395; State v. Spa- 
doni, 243 P. 854, 137 Wash. 684. 


88. Warren v. State, 146 S.W. 477, 
103 Ark. 165, Ann.Cas.1914B 698; State 
v. Baldwin, 297 S.W. 10, 317 Mo. 759; 
People v. Infantino, 230 N.Y.S. 66, 224 
App.Div. 193 [foll People v. Hill, 230 
N.Y.S. 891]; People v. Simon, 218 N. 
Y.S. 297,218 App.Div. 3638; People v. 
Conti, 218 N.Y.S. 449, 215 App.Div. 
270: Weaver v. State, 150 S.W. 785, 68 
Tex.Cr. 214; Bowen v. State, 82 S.W. 
520, 47 Tex.Cr. 137. 


89. Hixon v. State, 134 So. 458, 223 
Ala. 10 [rev 134 So. 458, 24 Ala.App. 
280]; Bennett v. State, 49 So. 296, 160 
Ala. 25; Brown v. State, 66 So. 975, 
108 Miss. 478; Boyd v. State, 36 So. 
525, 84. Miss. 414; People yv. Collier, 
125 °N-Y.S.° 725, 141 App: Div. 111,25 
N.Y.Cr. 213; McKensie v. Watson, 81 
S.W. 1017, 36 Tex. ae App. 235; Green- 
wood v. State, 208 S.W. 662, 84 Tex.Cr. 
548; Green v. State, 110 S.W. 929, 53 
Tex.Cr. 534; Dean v. State, 83 S.W. 
816, 47 Tex.Cr. 243. 


90. Baldwin v. State, 199 S.W. 468, 
82 Tex.Cr. 243. See Clarke v. State, 
140 S.E. 889, 165 Ga. 326 (sustaining 
state’s objection as to whether testi- 
mony was substantially the same as 
before coroner was proper, where 
AN of coroner’s testimony was 
filed). 


91. Poyner v. State, 
40 Tex.Cr. 640. 


{a] In prosecution for incest, the 
state cannot show that the prosecu- 
trix never charged anyone but accus- 
ed with being the father of her child 
where accused has made no attempt 
to impeach her testimony that ac- 
cused was its father by proof of con- 
tradictory statements made by her. 
Poyner v. State, 51 S.W. 376, 40 Tex. 
Cri 
S3W.9155, 53, Tex:.Cr. 620]. 

92. Papas v. Adtna Ins. Co., 150 A. 
310, 111 Conn. 415. 


93. Attack justifying evidence of 
character or reputation of witness see 
infra § 1130. 


Sustaining character of impeached 
witness see infra §§ 1130-1140. 


94. U.S.—Vandeventer v. Traders’ 
Nat. Bank of Kansas City,-Mo., 241 
F. 584, 154 C.C.A. 360; Central Coal & 
Coke Co. v: Penny, 178: F.''340, 97 C. 
C.A. 600; Aly FIO Wee .n 9.5) L09> By 
888, 48 C.C.A. 705 [dism 24 S.Ct. 844, 
191 U.S. 558, 48 L.Ed. 301). 


Ala.—Sovereign Camp, W. O. W., v. 
Screws, 119 So. 644, 218 Ala. 599; Mc- 
Cullars v. Jacksonville Oil Mill Co., 
58 So. 1025, 169 Ala. 582; Carter v. 
State, 40 So. 82, 145 Ala. 679; 


Walker v. 


51 S.W. 376, 


640 [foll Pridemore v. State, 111, 
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Kyi- 


Birmingham R., etc., Co. v. Ellard, 33 
So. 276, 135 Ala. 433; Morrow v. State, 
126 So. 887, 23 Ala. App. 452; Edwards 
v. State, 111 So. 765, 22 ‘Ala. App. 34; 
Jimmerson v. State, 86 So. 153, 17 Ala. 
App. 552 


Avie! Norvid v. State, 68 S.W.(2d) 
526. 


Cals=—Title; .Ins.; fetci, Co... \ineer= 
Soll, 94-iP. 9459153 Cal se Peoples. 
Bush, 3 P. 590, 65 Cal. 129; People v. 
Bryan, 266 P. 972, 91 Cal.App. 189; 
People v. Frank, 236 P. 189, 71 Cal. 
App. $75; People v. McMillan, 212 P. 
38, 59 Cal.App. 785; Van Horn v. Van 
Horn, 91 P. 260, 5 Cal.App. 719. 


Conn.—Merriam v. Hartford, 
R. Co., 20 Conn, 354, 52 Am.D. 344, 


Ga.—Jackson v. Jackson, 132 S.E. 
79, 161 Ga. 8387; Smith v. State, 95S; 
BH. 25h, 147 Ga. 689; Travelers’ Ins. 
Co. v. Sheppard, 12 S.E. 18, 85 Ga. 751; 
Moseley v. Evans, 72 Ga. 203; Hamil- 
ton v. Conyers, 28 Ga. 276; Stewart 
v. State, 140 S.E. 415, 37 Ga.App. 386; 
Holland v. State, 86 S.E. 739, 17 Ga. 
App. 311. 


Hawaii.—Brown y. Walker, 24 Ha- 
waii 285. 


Ill.—Nordgren v. People, 71 N.E. 
1042, 211 Ill. 425. 


Ind.—Leinberger v. State, 183 N.E. 
798; Fitzgerald v. Goff, 99 Ind. 28; 
Brann v. Campbell, 86 Ind. 516; John- 
son v. State, 21 Ind. 329. 


Iowa.—State v. Owens, 79 S.W. 462, 
109 Iowa 1. 


Ky.—Shields v. Conway, 
340, 133 Ky. 35. 


La.—State v. Rogers, 70 So. 863, 138 
La. 867. 


‘Mich.—Weitzel v. Fowler, 107 N.W. 
451, 143 Mich. 700. 


Miss.—Mohead v. Gilmer Grocery 
Co., 121 So. 143, 153 Miss. 467; Mce- 
Ewen v. State, 96 So. 690, 132 Miss. 
338; Brewer v. Mullins, 52 So. 257, 97 
Miss, 353. 


Mo.—State ex rel. Massachusetts 
Bonding & Insurance Co. v. Allen, 271 
S.W. 757, 308 Mo. 109 [quashing cert 
(App.) 259 S.W. 852]; State v. Cooper, 
71 Mo. 436; McDonnell v. Cornelison, 
(App.) 25 S.W. (2a) 558; Alkire Gro- 
cer Cosy. Vragart, 975 Mo.App. 166. 


N.Y.—People.v. Gay, 7 N.Y. 378 [aff 
1 Park.Cr. 308}; People v. Van Houter, 
388 Hun 168. 


Ohio.—Reed v. State, 120 N.E. 701, 
98 Ohio St. 279. 


Okl.—Bartlesville First Nat. Bank 
v. Blakeman, 91 P. 868, 19 Okl. 106, 12 
L.R.A.N.S. 364 and note. 


Or.—State v. Louie Hing, 151 P. 
706, 77 Or. 462; Osmun v. Winters, 
35° PA 2505 25 Or. 260. 


Pa.—Werta iv.’ May, 121 Pays 274: 
Braddee v. Brownfield, 9 Watts 124; 
Costello v. Long, 62 Pa. Super. 13. 


Tex.—Grant v. Pendley, (Commn. 
App.) 39 S.W.(2d) 596, 78 A.L.R. 638 
[rev (Civ.App.) 22 S.W.(2d) 467]; 


etes 
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tation®*—(1) In General. As a general rule, evi- 
dence is not admissible to show the good character 
or reputation of a witness whose character has not 
been attacked,®+ and whose testimony has not been 
impeached,®® especially where such evidence tends to 
give undue weight to the witness’ testimony ;°* nor 
can character witnesses summoned and in attendance 
in anticipation of an attack be allowed to testify be- 
fore the attack has been made.®* 


While it is permis- 


Jenkins w Pure Oil Co., (Civ.App.) 53 
S.W.(2d) 497; Shell Pipe Line Corpo- 
ration v. Coston, (Civ.App.) 35 S.W. 
(2d) 1056; Gulf Refining Co.  v. 
Youngblood, (Civ.App.) 23 S.W.(2d) 
522; Blumrosen v. Burke, (Civ. App.) 
296 S.W. 987; Jonés-O’Neal Furniture 
Co. v. Jones, (Civ.App.) 269 S.W. 180; 
St. Louis Southwestern Ry Co. of 
Texas v. Bryant, *Civ.App.) 252 S.W. 
SPST he MG Munn Go. v. Wesifall, 
(Civ.App.) 197 S.W. 328: Kansas City, 
Mic& Oj-Ry Co. of Dexasi ga. Durrere: 
(Civ.App.) 187 S.W. 427; Wells Fargo 
& Co. v. Benjamin (Civ.App.) 165 S.W. 
120. [aff 179 SW. 513, 107 Tex. 331]; 
Western Union Telegraph Co. v. 
Tweed, (Civ.App.) 138 S.W. 1155 [aff 
166 S.W. 696, 177 S.W. 957, 107 Tex, 
247]; Missouri, Ke ooo Ry 
Texas v. Williams, 133 SW. 
Tex.Civ.App. 368; Houston Electric 
Co. v. Jones, 129 S.w. 863, 61 Tex.Civ. 
App. 281; International & G. N. R. Co. 
v. Lane, (Civ.App.) 127 S.W. 1066; 
Freeman v. State, (Cr.) 58 S.W.(2d) 
835; Russell v. State, 300 S.W. 74, 
108 Tex.Cr. 308; Solis v. State, 174 
S.W. 343, 76 Tex.Cr. 230; Williams 
v. State, 148 S.W. 763, 67 Tex.Cr. 287; 
Lacy v. State, 140 S.W. 461, 63 Tex. 
Cr. 189; Downing v. State, 136 S.W. 
471, 61 Tex.Cr. 519; Graham v. State, 
123 SiW. 691, 57 Tex.Cr. 104; Pratt 
v. State, 109 S.W.. 138, 53 Tex.Cr. 2815 
Jones v. State, 106 S.W. 126, 52 Tex. 
Cr. 206; Casey v. State, 97 S.W. 496, 50 
Tex.Cr. 392; Zysman vy. State, 60 S. 
W. 669, 42 Tex.Cr. 432; Morrison v. 
State, 40 S.W. 591, 37 Tex.Cr. 601. 


Vt.—Stevenson v. Gunning’s Estate, 
25 A. 697, 64 Vt. 601. 


Va.—Robertson’s Ex’r v. Atlantic 
quest Realty Co., 106 S.E. 521, 129 Va. 


Wash.—Bennett v. Seattle Electric 
Co., 105 P. 825, 56 Wash. 407. 


Wis.—Volk v. Flatz, 239 N.W. 424, 
206 Wis. 270. 


[a] Witness introduced to impeach 
another witness cannot be sustained 
by evidence of his good reputation for 
truth and, veracity where his credibil- 
ity has not been assailed. Fox v. Rob- 
bins, (Tex.Civ.App.) 70 S.W. 597. 


95. Hill v. State, 17 S.W.(2d) 913, 
159 Tenn. 297; Pratt v. State, 109 S.W. 
138, 53 Tex.Cr. 281. And see cases 
supra note 94, 


96. State v. Owens, 
109 Iowa 1. 


[a] Instructions to jury.—It has 
been held improper for the court, in 
charging the jury, to call attention to 
the high character of an unimpeach- 


79 S.W. 462, 


ed witness. Wisner v. Bardweil, 38 
Mich. 278. 
97. Travelers’ Ins. Co. v. Sheppard, 


12 S.H. 18, 85 Ga. fol. 


fa] Attendance’ of character wit- 
nesses at trial.—E.vidence of character 
to support the credit of a witness is 
not receivable before impeaching evi- 
dence has been adduced, even though 
the witnesses to character attend the 
trial voluntarily, and refuse to wait 
until their testimony is receivable. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sible to question an unimpeached witness with respect 
to his own occupation and residence and positions 
then or previously held by him,°® it is not permissible 
to question one witness about positions of trust held 
by another in the absence of impeaching evidenee,?® 
although in such ease it is not reversible error where 
the facts had also been testified to by the witness 
holding such positions without objection.t 
the rule excluding evidence of. good character of an 
unimpeached witness does not affect the right of de- 
fendant in a criminal ease to introduce negative tes- 
timony in support of his good character,” if he tes- 
tifies in his own behalf, he may not introduce evi- 
dence in support of his reputation for truth and ver- 
acity where his credibility has not been put in is- 
sue,* but may where charged with a crime which im- 
ports dishonesty,*” and the rule applies to a party in 
a civil action testifying in his own favor.?’% Testi- 
mony which is not evidence of reputation for truth 
and veracity and which is offered for another pur- 
pose is not within the rule excluding such testimo- 


Travelers’ Ins. Co. vy. Sheppard, 12 S.E. 
MS. (85.\Ga. (od. 


98. Galveston, etce., R. €o: v. 
Thornsberry, (Tex.) 17 S.W. 521; Ben- 
nett v. Seattle Electric Co., 105 P. 
825, 56 Wash. 407. 


[a] Office held.—That a witness 
was permitted to premise his testi- 
mony with the statement that at the 
time of the accident in question he 
was a deputy county assessor was not 
erroneous on the ground that the good 
reputation of a witness cannot be giv- 
en until his reputation has been as- 
sailed. Bennett v. Seattle Electric 
Co., 105 P. 825, 56 Wash, 407. 


99. Carson v. Smith, 34 S.W. 855, 
133 Mo. 606. 


1. Galveston, etc., R. Co. v. 
berry, (Tex.) 17 S.W. 621. 


2. Stone v. State, 93 So. 
Ala. 50, 51. 


“Tt should ever be borne in mind 
in dealing with character and veracity 
that the character evidence of a party 
to the litigation or prosecution and 
character evidence of such party for 
truth and veracity are separate and 
distinct; and the rules applicable are 
not the same in each of the dual testi- 
monial capacities that results, when 
an accused offers himself as a wit- 
ness: (1) In ‘his capacity as an ac- 
cused’; and (2) ‘his capacity as a 
witness.’ . . The question for de- 
cision [involving eredibility of de- 
fendant as a witness] involves no 
right of defendant to introduce neg- 
ative testimony in support of his good 
character, which right has been long 
recognized by the old text-writers and 
authorities.” Stone v. State, supra. 


3. Ala.—Charley v. State, 87 So. 
177, 204 Ala. 687; Henderson vy. State, 
95 So. 57, 19 Ala.App. 87; Chappell v. 
State, 73 So. 134,15 Ala.App. 227; Mc- 
Guire v. State, 57 So. 57, 2 Ala.App. 
218. 


Ariz.—Baumegartner vy. State, 178 P. 
30, 20 Ariz. 157. 


Cal.—People v. Barkdoll, 171 P. 440, 
36 Cal.App. 25. 

Ky.—Shell v. Commonwealth, 53 S. 
W.(2d) 524, 245 Ky. 223; Bell v. Com- 
monwealth, 300 S.W. 365, 222 Ky. 89. 

Mich.—People v. Bucsko, 216 N.W. 
372, 241 Mich. 1. 

Mo. —State v. Jenkins, 37:'5.W.(2d) 

327 Mo. 326; State v. Harlow, 37 
SW. (2d) 419, 327 Mo. 231; State v. 


Thorns- 


706, 208 
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While dumb.°® 


jury.‘ 


86 S.W.(2d) 923, 327 Mo. 


Cropper, 
Marshall, 297 S.W. 63, 


193; State v. 
317 Mo. 413. 


Okl.—Kirby v. State, 220 P. 74, 25 
OkK1.Cr. 330, 338 A.L.R. 1212. 


Tex.—Matthews v. State, 189 S.W. 
491, 800 Mex.Crv 177. 


3144. Cohen v. U. &., 291 F. 368. 


3144. Savannah, etc., R. Co. v. Har- 
rigan, 7 S.E. 280, 80 Ga. 602. 
[a] Itis improper to allow a party 


testifying in his own favor to say that 
his character for truth has never been 
attacked, and that he boards with a 
certain person who can testify to his 
good character. Savannah, etc., R. Co. 
v. Harrigan, 7 S.E. 280, 80 Ga. 602. 


4 Wernandez v. Watt, 146 P. 47, 
26 Cal.App. 86. 


5 Merriam v. Hartford, etce., R. 
Co., 20 Conn. 354, 52 Am.D. 344; State 
v. Lyle, 118 S.B. 803, 125 S.C. 406; 
Woods y. Thrower, 107 S.E. 250, 116 
SOF L655 dp eA... L062i5 Mexas, -ete;, 
R. Co. v. Raney, (Civ.App.) 23 S.W. 
340 [aff 25 S.W. 11, 86 Tex. 363]; Phil- 
lips v. State, 19 Tex.App. 158 [foll 
Harris v. State, 94 S.W. 227, 49 Tex. 
Cr. 338]; Goode y. State, 123 S.W. 597, 
bY PexGr7220; 

fa] Where unimpeached witness 
not stranger, evidence of reputation 
for truth and veracity is not admissi- 


ble. State v. Edwards, 120 S.E. 490, 
127 S.C. 116; Warren v. State, 103 S. 
Wieiieeon. pun Bex Cr.  b908; Kipper” Vv. 


State,’ 77) S:W. 611, 45 Tex'Cr. 377: 


6 State v. De Wolf, 8 Conn. 93, 20 
Am.D. 90. 


7. Lewellen y. State, 236 S.W. 987, 
90 Tex.Cr. 588 
8. Colo.—Tuttle v. Shutts, 96 P. 


260, 43 Colo. 534. 


Ga.—Owensby v, State, 98 S.E. 552, 
149 Ga. 19. 

Ind.—Willett v. Hall, 
INET. 19%) 

ae ee eee Vv." Puch, °20 “N.B. 
S19 Pitt N.Y. 51, 23) Abb NiGas: 38% 
Mead v. Shea, 92 N.Y. 122 [aff 27 Hun 
543]; Schultz v. Third Ave. R. Co., 
89 N.Y. 242 [rev 46 N.Y.Super. 211]. 


N.C.—Sawrey v. Murrell, 3 N.C. 397. 
Vt.—Pratt v. Rawson, 40 Vt. 183. 


[a] Witness not called until late 
in case.—Defendant, although not 
called as a witness until late in the 
case, is nevertheless subject to cross- 


(App.) 180 
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ny in the absence of impeachment.* 


[§ 985] (2) Witness Stranger in Locality, or Deaf 
and Dumb. According to some authorities, even 
though a witness is unimpeached, proof of his good 
character and reputation for veracity is admissible 
where he is a stranger in the locality,® or is deaf and 
A witness is not & stranger within the mean- 
ing of the rule where he is a citizen of the county in 
which the trial is had even though not known to the 


[§ 986] 5. Right To Impeach or Discredit Wit- 
ness—a. In General. 
introduce evidence directly attacking the eredibil- 
ity of a witness for his adversary;® or of his adver- 
sary when he testifies in his own behalf;® and the 
rule is applicable to criminal prosecutions,?® even 
where the statute providing for impeachment of a 
witness by the adverse party is in general terms and 
makes no specific reference to criminal trials.*+ 
right. is subject to statutory limitations in some 


It is the right of a party to 


The 


examination and impeachment as 
though she had testified in her case 
in chief, and refusal to permit produc- 
tion of impeaching witnesses was er- 
ror. Mower v. Mower, 228 P. 911, 64 
Utah 260. 


[b] Right to impeach one’s own 
employee.—Where plaintiff examines 
defendant’s employees as adverse wit- 
nesses, defendant may ask them ques- 
tions proper for the purpose of im- 
peachment, on stating that he will not 
thereafter make them his own wit- 
nesses. Adams v. Bucyrus Co., 143 N. 
W. 1027, 155 Wis. 70% 


Right to impeach employee of ad- 
verse party not forfeited by calling 
him see infra § 999. 


9. See infra § 989, 


10. Ark.—Wright vy. State, 201 S. 
War LL OV7a alia 3: PAL KAPG. 
Ky.—Powers y. Com., 70 S.W. 644, 


114 Ky. 237, 24 Ky.L. 1007, 70: Sow. 
1050, 24 Ky.L. 1186, 71 S.W. 494, 24 
Kyélwib0c) Dawis! ve Cont. 23a Saw. 
585, 95 Ky. 19, 15 Ky.L. 396, 44 Am.S. 


R. 201 


a. as, 121 >So. 586, 
168 La. 95; State v. Kinchen, 52 So. 
185, 126 La. 39; State v. Spencer, 12 
So. 135, 45 La.Ann. 1. 


Miss.—Wilkinson v. State, 108 So. 
711, 148 Miss. 324, 46 A.L.R. 895. 


N.J.—State v. Lerman, 151 A. 867, 
107 N.J.Law 77 [aff 147 A. 651, 7 N.J. 
Misc. 986]. 


Tex.—Satterwhite v. State, 181 S. 
W. 462, 78 Tex.Cr. 309. 


W.Va.—State v. Staley, 32. S.E. 198, 
45 W.Va. 792. 


[a] Witness first called in rebut- 
tal. Where a witness is introduced 
by plaintiff for the first time in rebut- 
tal, defendant should be permitted to 
introduce evidence to impeach him. 
paate v. Staley, 32 S.E. 198, 45 W.Va. 


[b] Witness called after close of 
case.—In a criminal trial, where the 
State places a particular ‘witness for 
the first time on the stand, by permis- 
sion of the court, after the parties 
have closed their case, to rebut the 
testimony of a witness for defendant, 
defendant may impeach him. State v. 
Spencer, 12 So. 135, 45 Lia.Ann. ‘1. 


Right to impeach accused who testi- 
files in own behalf see infra § 990. 


11. Jones v. Commonwealth, 62 S. 
W.(2d) 56, 250 Ky. 217. 


132) S(O. Cy Ie] 


states,!? and to the qualification that impeachment of 
a witness whose testimony is immaterial or irrelevant 
is not allowed;!* although there is authority to the 
A witness may be impeached on eollat- 
eral matters if they are relevant to the issue to be 


contrary.1# 


tried;1° otherwise not.1® 


[§ 987] b. Waiver of Right To Impeach Absent 
A party waives his right to impeach an ab- 
sent witness by a method which requires him to lay 
a foundation therefor, where, to avoid a continuance, 
he admits that the witness would, if present, testify 


Witness. 


to the particular matters set up in 


continuanee,'? unless he reserves the right to im- 
peach; although it is held broadly in other cases 
where the necessity of laying a foundation is not re- 
ferred to as being involved that, where the statement 


admitted to prevent a continuance 


12. State v. Patton, 27 N.C. 180. 


[a] On trial of issue of bastardy, 
the examination of the prosecutrix 
being made, by the act of 1814, prima 
facie evidence, defendant must prove 
affirmatively that he is not the fa- 
ther, and, in the absence of such proof, 
he cannot attack the credibility of the 
woman. State v. Patton, 27 N.C. 180. 


13. Ala.—Boshell v. State, 101 So. 
356, 20 Ala.App. 259; Kirkpatrick v. 
State, 92 So. 238, 18 Ala.App. 389; 
ee y. State, 68 So. 673, 13 Ala.App. 
189. 


Ga.—Daniels v. Luton, 151 S.E. 659, 
40 Ga.App. 741. 


Tll.—-People v. Dascola, 153 N.E. 710, 
322 Ill. 473; People v. Decker, 141 N. 
Hy 710; 310 Tl. 234; Miller: v. <As- 
sured’s Nat. Mut. Fire Ins. Co., 106 
N.E. 208, 264 Ill. 380 [aff 184 f)].App. 
271]; Schubert v. Schubert, 168 Ill. 
App. 419. 


Ind.—Ableman v. Haehnel, 103 N.E. 
869, 57 Ind.App. 15. 


La.—State v. Bischoff, 84 So. 41, 
146 La. 748; State v. Chevallier, 36 
La.Ann. 81. 


Miss.—Cody v. State, 148 So. 627; 
Lanham v. Wright, 142 So. 5, 164 
Miss. 1. 


Mo.—State v. McLain, 60 S.W. 736, 
159 Mo. 340. 


N.M.—Kiker v. Bank Sav. Life Ins. 
Co., 23 P.(2d) 366, 37 N.M. 346. 


N.Y.—Cook v. Spaulding, 52 
661 mem. 


Or.—Foster v. Lake County, 284 P. 
830, 182 Or. 374; State v. Patrick, 282 
Pr 233, 131/Or. 209) 


Tex.—Texas & N. O. R. Co. v. 
Marshall, 122 S.W. 946, 57 Tex.Civ.App. 
538; Battaglia v. Thomas, 23 S.W. 
385, 1118, 5 Tex.Civ.App. 563; Hancock 
v. State, (Cr.) 57 S.W.(2d) 111; Gro- 
hoske v. State, (Cr.) 50 S.W.(2d) 310; 
Cunningham v. State, 166 S.W. 519, 
U3 WDexi@r 35653) Lankster) vy.» State; 
(Cr.) 72 S.W. 388. 


[a] Identity of defendants in a 
prosecution for robbing mails being 
material, impeachment of the court’s 
witnesses thereon was proper. Lit- 
singer v. U. S., 44 F.(2d) 45. 


Cross-examination on collateral or 
irrelevant matters for mere purpose 
of impeachment see infra § 1010. 


14. Davis v. Commonwealth, 23 S. 
W. 585, 95 Ky. 19, 15 Ky.L. 396, 44 Am. 
S.R. 201. 


N.Y. 


15. Hyland v. Millers Nat. Ins. Co., 
58 F.(2d) 1003; Commercial State 
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dence on the trial as the testimony of the witness, 
its credibility may be attacked in the same manner 
as in cases of a deposition.t® In one jurisdiction the 
rule permitting impeachment in case of admission is 
followed in civil cases, while waiver of the right to 


impeach is made the rule by statute in criminal cas- 


es.?° 


(1) In General. 


the affidavit for 


Ness.n = 


is given in evi- 


Bank v. Moore, 227 F. 19; Moody v. 
Peirano, 88 P. 380, 4 Cal.App. 411. 


[a] Matter is “relevant” to the 
issues, justifying impeachment there- 
on, if tending to illustrate or throw 
light on the transaction involved. 
Hyland v. MillerssNat. Ins. Co., 58 F. 
(2d) 1003. 


16. U.S.—Crocker First Federal 
Trv3t Co. v. U. S., 38 F.(2d) 545. 


Ala.—Boshell vy. State, (App.) 101 
So. 356; Cochran y. State, 101 So. 73, 
20 Ala.App. 109; Cooke v. State, 93 
So. 86, 18 Ala.App. 416 [cert den 93 So. 
824, 208 Ala. 100]; Jones v. State, 75 
So. 830, 16 Ala.App. 154. 


Cal.—kKhan v. Zemansky, 210 P. 529, 
59 Cal.App. 324. 


Colo.—Gizewski v. People, 239 P. 
1026, 78 Colo. 123; O’Chiato v. People, 
214 P. 404, 73 Colo. 192. 


Iowa.—Quillen v. Lessenger, 181 N. 
W. 8, 190 Iowa 939. 


Kan.—State v. Wiswell, 280 P. 780, 
128 Kan. 659; Goddard v. Citizens’ 
First Nat. Bank of Independence, 224 
Pr Dydd SeKans 65. 


Mich.—Shannon v. Jamestown Tp., 
232 N.W. 371, 251 Mich. 597; People 
v. Root, 203 N.W. 872, 231 Mich. 239; 
People v. Gengels, 188 N.W. 398, 218 
Mich. 632. 

Minn.—State v. Hartung, 169 N.W. 
712,141 Minn. 207. 


Miss.—Cofer v. State, 130 So. 511, 
158 Miss. 493. 

Mo.—State v. Dinkelkamp, 207 S.W. 
laos 

Or.—State v. Winfree, 299 P. 1005, 
136 Or. 531; State v. Steidel, 194 P. 
854, 98 Or. 681. 


Tex.—Heard v. Pratt, (Civ.App.) 


257 S.W. 660; Beaumont, S. L. & W. 
Ry. Co. v. Manning, (Civ.App.) ‘186 
S.W. 387; Johnson v. State, 213 S.W. 


667, 85 Tex.Cr. 479. 


Wash.—In re Williams’ Estate, 10 
P.(2d) 219, 167 Wash. 524. 


W.Va.—State v. Panetta, 101 S.E. 
360, 85 W.Va. 212: 


17. Ala.—Pool v. Devers, 30 Ala, 
672. 


Ill.— Helbig v. Citizens Ins. Co., 120 
Tll.App. 58; -North Chicago St. R. Co. 
v. Cottingham, 44 Ill.App. 46; Chi- 
cago, etc., R. Co. v. Lammert, 19 Ill. 
App. 135. 

Iowa.—Williamson v. Peel, 29 Iowa 


458; State v. Shannehan, 22 Iowa 
435. 


[§ 988] c. Witnesses Who May Be Impeached— 


As a general rule every witness is 


subject to impeachment,*! provided that, at the time 
the impeaching evidence is introduced, he has been 
already tendered, sworn, and examined as a wit- 
The rule has been applied to parties in both 
civil?® and criminal actions,’* to the wife of a de- 
fendant in a eriminal action who testifies in her hus- 
band’s behalf,?® to an accomplice after his testimony 
has been corroborated,?* and to prosecuting?* and 


Ky.—Lindle v. Com., .64 S.W. 986, 
111 Ky. 866, 23 Ky.L. 1307. 


le Mites craralton v. Hughes, 63 Miss. 


“The admission of the evidence 
would have violated the rule, that a 
witness cannot be discredited by proof 
of counter declarations, unless the 
witness was previously asked whether 
he did not make such declarations at 
a specified time and place. If the de- 
fendant was placed in a situation 
which deprived him of all opportunity 
to resort to that mode of discrediting 
the witness, it was the result of his 
own act in making the admission for 
the purpose of procuring the trial. 
He should have taken the result of a 
deprivation of such testimony into 
the account, when determining wheth- 
er to make the admisgion or submit to 
a continuance.” Pool v. Devers, 30 
Ala. 672, 676. 


18. State v. Gibbs, 25 P. 289, 10 
Mont. 212. 
19. Johnson v. Com, 23 S.Wao0Ks 


94 -Kyr 578, Jor Kysb. 28h 0S. Bite 
Ins. Co. v. Wright, 33 Ohio St. 533, 


20. Powers v. State, 80 Ind. 77. 


21. In re County Ditch No. 33, 
Marshall County, 184 N.W. 3874, 150 
Minn. 69; Mullikin v. State, 240 P. 
1099, 32 Okl.Cr. 226; McDonald v. 
State, 179 S.W. 880,77 Tex.Cri) 612% 
State v. Newcomb, 109 P. 355, 58 
Wash. 414. See also cases infra this 
section; and §§ 989-1000. 


[a] Particular witnesses subject 
to impeachment.—(1) Experts. 
State v. Newcomb, 109 P. 355, 58 
Wash. 414. (2) County ditch view- 
ers. In re County Ditch No. 33, 
Marshall County, 184 N.W. 374, 156 
Minn. 69. (3) Hired detectives. Mul- 
eee v.. State, 240 P. 1099, 32 Okl.Cr. 


22. Time for impeachment sce in- 
fra § 1004. 

23. See infra § 989. 

24. See infra § 990. 

25. Memmler v. State, 75 Ga. 576; 


Bell v. State, 49 .S.W.(2d) 478, 120 
Tex.Cr. 84; Johnson v. State, 296 S.W. 
887, 107-Tex.Cr.. 3142 Smith v. State, 
288 S.W. 458, 105 Tex.Cr. 327; Roberts 
Reet es 168 ~S°wW. 100° %4" Dexicr. 


26.,., Cratt vy... Com.,, 1 viv.) 250) 7 
Ky... 53, 60 Am. Ri. 160. : 


27. State v. Blackburn, 114 N.W. 
531, 186 Lowa 743; State v. Murie, 248 
P. 79, 140 Wash. 71. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 §§ 988-991] 


state witnesses.?§ 
selves be impeached.?® 


[§ 989] (2) Parties to Civil Actions. 
a suit who testifies may be impeached,®° even though 
the impeaching testimony tends to prejudice the 
jury against him,*! and the rule applies to a party 
who has no interest in the suit who testifies against 
his coplaintiff and party in interest;*? but a party 
who has testified only to the court on a preliminary 
question and who is not a witness at the trial may 
A party ealled as a witness by 
his adversary may be impeached by his own coun- 


not be impeached.*? 


sel.34 
28. State v. Anderson, 45 So. 267, 
120 La. 331; State v. Spencer, 12 So. 


135, 45 La.Ann. 1. 
29. See infra § 1000. 


30. Wefel v. Stillman, 44 So. 203, 
151 Ala. 249; Barnes v. Loomis, 85 N. 
EB. 862, 199 Mass. 578; Berner v. 
Mittnacht, 32 N.Y.Super. 582; Turner 
v. Nicholson, 287 P. 396, 143 Okl. 45. 


31. Turner v. Nicholson, supra. 

32. Carey v. Henderson, 61 I11. 
378. 

33. McLaughlin v. Cowley, 131 
Mass. 70. i 

34 Bushnell v. Bushnell, 131 A. 


432, 103 Conn. 583, 597, 44 A.L.R. 785. 


“While this was not a usual situa- 
tion, there is no reason in law why 
the credibility of any witness pro- 
duced by an adversary may not be as- 
sailed, whether a party to the action 
or not. This would not, of course, 
aside from exceptional circumstances, 
permit a party to attack the general 
credibility of any witness whom he 
had himself used or expected to use, 
for that would be at the one time to 
offer him as entitled to credit and to 
assail that credit.” Bushnell v. Bush- 
nell, supra. 


3S. U.s.—Gowlinge. v. U. S., 64, BF. 
(2d) 796; Silverman v. U. S., 59 F.(2d) 
636 [cert den 53 S.Ct. 89, 287 U.S. 640, 
ie Te Wap) 4 tee buekerive- Une'S 0b see 
(2d) 818; U. S. v. Brown, 40 F. 457. 


Ala.—Carpenter v. State, 69 So. 531, 
193 Ala.. 51; Kirklin v. State, 53 So. 
253, 168 Ala. 83; Gallant v. State, 52 
So. 739, 167 Ala. 60; Barnett v. State, 
51 So. 299, 165 Ala. 59; Buchanan v. 
State, 1-9eSo0, 4103 109, Ala. 7s Cox v. 
State, (App.) 140 So. 617; Stover v. 
State, 139 So. 573, 24 Ala.App. 596; 
Glover v. State, 104 So. 48, 20 Ala.App. 
547; Wilson v. State, 101 So. 417, 20 
Ala.App. 137 [cert den 101 So. 428, 211 
Ala. 613]; Walling v. State, 73 So. 
216, 15 Ala.App. 275 [cert den 73 So. 
1003, 198 Ala. 696]. 


Ark.—Hayes v. State, 277 S.W. 36, 
169 Ark. 883; Herren v. State, 276 S. 
W. 365, 169 Ark. 686; Noyes v. State, 
2564S. Wa 60, 161 “Ark. 340; Cook v. 
State, 244 S.W. 735, 155 Ark. 106; 
Gibbs v. State, 243 S.W. 961, 155 Ark. 
65; Jordan v. State, 217 S.W. 788, 141 
Ark. 504; Cook v. State, 160 S.W. 223, 
109 Ark. 384; Benson v. State, 145 S. 
W. 888, 103 Ark. 87; Jackson v. State, 
12S Wi OL 92, Alt Gols 


Cal.—People v. Romer, 23 P,(2d> 
749; People v. Reed, 258 P. 468, 84 Cal. 
App. 685; People v. Hutchings, 97 P. 
325, 8 Cal.App.- 550. 


Colo.—McKee y. People, 209 P. 632, 
72 Colo. 55; Tarling v. People, 194 P. 
939, 69 Colo. 477. 

Fla.—Clinton v. State, 50 So. 580, 58 
Pia. 23; Clinton v. State, 43 So. 312, 
53 Fla. 98,12 Ann.Cas. 150. 


, 


Impeaching witnesses may them- 
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[§ 990] (8) Defendants in Criminal Prosecutions. 


A defendant in a eriminal action who takes the 


A party to 


sion.®9 


eral. 


Ill.—People v. Johnson, 165 NE 


235, 880 Tl, 469) 
Iowa.—State v. Teeter, 27 N.W. 485, 
69 Iowa 717. 


Ky. a ; PLZ SAW edd, O9 
Ky. 204, 11 Ky.L. 407. 


169 La. 109; State v. Dreher, 118 So. 
85, 166 La. 924 [cert den 49 S.Ct. 36, 
278 U.S. 641, 73 L.Ed. 556]; State v. 
Tolliver. 13 mSO.. poe ar loo. dud.» 10.0.0): 
State v. Bigner, 112 So. 303, 163 La. 
473; State v. Werner, 80 So. 596, 144 
La. 380, 6 A.L.R. 1601; State v. Suire, 
i6. So 2545 142) sua 0d; paState: .vi 
Fletcher, 53 So. 877, 127 La. 602; State 
v. McKowen, 53 So. 353, 126 La. 1075. 


Mich.—People v. Gray, 98 N.W. 261, 
135 Mich. 542. 


Minn.—State v. Groene, 228 N.W. 
615, 179 Minn. 187. 
Mo.—State v. Scott, 58 S.W.(2d) 


275; State v. Meeks, 39 S.W.(2d) 765, 
3827 Mo. 1209; State v. Pine, 18 S.W. 
(2d) 48; State v. Bugg, 292 S.W. 49, 
316 Mo. 581; State v. English, 274 S. 
W. 470, 308 Mo. 695; State v. Lemon, 
263 S.W. 186; State v. Barker, 249 S. 
W. 75; State v. Hubbard, 122 S.W. 
694, 223 Mo. 80; State v. Bella, 1 S. 
W. 764, 89 Mo. 595; State v. Wilson, 
132 S.W, 303, 152 Mo.App. 61; State v. 
Snider, 132 S.W. 299, 151 Mo.App. 699; 
State v. Shanks, 130 S.W. 451, 150 Mo. 
pe? 370; State v. Beaty, 25 Mo.App. 
AL 


Neb.—Swogger v. State, 218 N.W. 
416, 116 Neb. 563 [rev 214 N.W. 70, 
115 Neb. 621]; Johns v. State, 129 N. 
W. 247. 88 Neb. 145; Holmes v. State, 
123 N.W. 1043, 85 Neb. 506; Beddeo v. 
State, 123 N.W. 1044, 85 Neb. 510. 


N.H.—State v. Fogg, 119 A. 799, 80 
INBISAS istet 

N.Y.—People v. Hinksman, 85 N.E. 
676, 192 N.Y. 421; People v. Wansker, 
182 N.Y.S; 782,191 App.Div. 875; Bur- 
dick v. People, 58 Barb. 51; People v. 
Van Zile, 141 N.Y.S. 168, 80 Misc 
3295 LON Neve CEM Stee 


N.C.—State v. Colson, 139 S.F. 
194 N.C. 206; State v. Love, 128 
354, 189 N.C. 766. 


N.D.—State v. 
53 N.D; .95;: State v. 
617, 14 N.D. 490. 


Okl.—Hames v. State, (Cr.) 20 P. 
(2d) 915; Kell v. State, (Cr.) 6 P.(2d) 
836; Whitenack v. State, 285 P. 990, 
46 Okl.Cr. 315; Golding v. State, 281 
Pe eigesgtt eOKLCL.) foo) HOrester Va 
State, 252 P. 861, 36 Okl.Cr. 111; Whit- 
or Vorptate,. 218 Peal62, 24 Okl.Cr, 


Or.—State v. BORGans 26 P.(2d) 558; 
State v. Goodloe, 24 P.(2d) 28. 


Pa.—Commonwealth v. Dorst, 132 A. 
168, 285 Pa. 282; Commonwealth v. 
Schambers, 167 A. 645, 110 Pa.Super. 
61; Com. v. Williams, 41 Pa.Super. 


230, 
S.E. 


King, 204 N.W. 969, 
Hazlett, 105 N.W. 


stand in his own behalf is subject to impeachment,*? 
and to examination regarding matters affecting his 
eredibility®® in like manner as any other witness, and 
a defendant who testifies for*’ or against®* his eo- 
defendants is liable to impeachment. 
plies even after admission of defendant’s confes- 


The rule ap- 


[§ 991] (4) One’s Own Witnesst°—(a) In Gen- 
A party cannot impeach a witness whom he 
has introduced either in a civil*! or in a erimi- 
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36. See infra § 1011. 
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own witness see infra § 1004. 
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194 N.Y. 92, 19 L.R.A.N.S. 783; Hank- 
inson v. Vantine, 46 N.E. 292, 152 N.Y. 
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Lawrence v. Barker, 5 


2) NOW: 


N.C.—Clay v. Connor, 151 S.E. 257, 
98 N.C. 200; Strudwick v. Brodnax, 
N.C. 401; Shelton v. Hampton, 28 
ale Sawrey Wa) Lurrel lesa iN. C; 
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Ct.N.S. 129; Katafiasz v. Toledo Cons, 
Electric Co., 24 Ohio Cir.Ct. 127. 


Okl.—National Surety Co. v. Okla- 
homa Nat. Life Ins. Co., 165 P. 161, 74 
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The general rule as stated above, how- | ever, has been held in numerous decisions to be sub- 


Farr v. Thompson, 25.8.C.L. 37; Perry 


v. Massey, 17 S.C.L. 32. 


Tex.—LEvans yv. Bryant, (Civ.App.) 
29 S.W.(2d) 484; City Nat. Bank of 
Spur v. Rhome-Farmer Livestock 


Commission Co., (Civ.App.) 259 S.W. 
184; Hines v. Roan, (Civ.App.) 230 S. 
W. 1070; Providence-Washington Ins. 
Co. v. Owens, (Civ.App.) 207 S.W. 
666; Pitman v. Holmes, 78 S.W. 961, 
34 Tex.Civ.App. 485; Casey-Swasey 
Co. v. Virginia State Ins. Co., 75 S.W. 
911, 88 Tex.Civ.App. 85. 


Vt.—In re Campbell’s Will, 138 A. 
125, UL 00) Vitx 29 bs (4c ASI emt Oo meee: 
Nottbeck v. Chapman, 108 A. 338, 93 
Vt. 378; Davis v. Buchanan, 50 A. 
545,.73 Vt. 67. 


Wash.—Schuster v. Sutherland, 158 
P. 730, 92 Wash. 135. 


W.Va.—Williant James Sons Co. v. 
Hutchinson, 90 S.E. 1047, 79. W.Va. 
Lambert v. Armentrout, 64 S. 
BE. 260, 65 W.Va. 375, 22 L.R.A.N.S. 
556 and note. 


Wis.—Collins v. Hoehle, 75 N.W. 
416, 99 Wis. 639; Garny v. Katz, 61 
N.W. 762, 89 Wis. 230. 


Ne oe es v. 
Co., 2 Wyo. 


Eng. ete Vv. Ambrose, 3 B.&C. 746, 
10 E.C.L. 338, 107 Reprint 910. 


Alta.—Mayes v. Grand Trunk, etc., 
RivCo;,' 16>/Altasi-396. 


we We A ee v. Warner, 41 N.B. 


{a] Party cannot complain that he 
is held to the effect of evidence which 
he vouches for by producing the wit- 
nesses who gave it. Fillmore v. Un- 
ion Pac. R. Co., 2 Wyo. 94. 


[b] Party introduciug aged wit- 
ness, and relying on a part of his tes- 
timony, may not repudiate the witness 
on other points, on the ground that he 
is so enfeebled by disease and age that 
but little weight should be given to 
his testimony. Watts vy. Bryant, 137 
S.W. 780, 144 Ky. 14. 


[ec] Rule is for protection of wit- 
ness himself, and cannot be waived by 
agreement of the parties to the action. 


Farr v., Thompson, 25 S.C.L.. 37%. 
42. 


U.S.—U. S. v. McDowell, 26 F. 
Cas.No. 15,671, 4*Cranch C.C. 423; U. 
S. v. Watkins, 28 F.Cas.No. 16, 649, 3 
Cranch C.C. 441. 


Ala.—Peterson v. State, 150 So. 156, 
227 Ala. 361; Jones v. State, 22 So. 
566, 115 Ala. 67; Higdon v. State, 
(App.) 148 So: 213; Pointer vy. State, 
129 So. 787, 24 Ala.App. 23; Holmes 
v. State, 115 So. 849, 22 Ala.App. 373; 
Consford v. State, 74 So. 740, 15 Ala. 
aid 627 [cert den 75 So. 335, 200 Ala. 

Ark.—Carr v. State, 43 Ark. 99. 


Cal.—People v. Hawes, 33 P. 791, 98 
Cal. 648. 


Ga.—King v. State, 142 S.E. 160, 166 
Ga. 10; Barber v. State, 60 S.B. 285, 
3 Ga. App. 598; Alexander y. State, 57 
SE. 996)-1 Ga. App. 289. 


Ind.—Hull v. State, 93 Ind. 128; 
Quinn v. State, 14 Ind. 589. 


Iowa.—State v. Peirce, 159 N.W. 
1050, 178 Iowa 417; State v. Brazzell, 
150 N.W. 683, 168* Towa 480. 


Kan.—State v. Keefe, 38 P. 302, 54 
Kan. 197. 


La.—State v. Fletcher, 58 So. 877, 
127 La. 602; ‘State vy. Boice, 38 So. 
584, 114 La. "856; State v. Vickers, 18 
a5 639, 47 La. Ann. 1574, 


Union Pac. R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 991-992] 


ject to exception in eases of entrapment,*? hostility 
or surprise,** resulting in the party being misled by 
the witness,*® and prejudiced thereby,*® in which cas- 
es allowing a party to impeach his own witness is 
largely within the discretion of the trial court,*7 
whose decision may be reversed only for abuse in its 
However, a party may refresh his wit- 
ness’ recollections,*® or he may prove the truth of 
any particular fact by any other competent testimo- 
ny in direct contradiction of his own witness’ testi- 


exercise. #8 


_ mony.®° 


[§ 992] (b) Making Witness One’s Own. One 
does not make a witness his own within the rule lim- 
iting the right of impeachment by summoning the 
witness,°! nor by simply putting him on the witness 
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stand.°# 


[70 C.J.] 795 


asking him immaterial questions when put upon the 
The test as to whether or not a witness is 
one’s own is in the answer to the question whether 
he was called and examined upon a material issue by 
the party seeking to impeach him.*+ 
a party has not made a witness his own at the trial, 
the fact that he had made him his own witness at an 
earlier trial is not, of itself, of any consequence.°? 
A fortiori, a witness called to the stand by the court 
is not a witness of a party within the rule,°® and 


If by this test 


the asking of questions solely for the purpose of lay- 


stand and causing him to be sworn,°? nor by only 


Mo.—State v. Patton, 164 S.W. 223, 
255 Mo. 245. 


Mont.—State v. Bloor, 52 P. 611, 20 
Mont. 574. 


N.J.—State v. Young, 103 A. 173, 
108 A. 215, 93 N.J.Law 396. 
N.Y.—Sanchez v. Peo., 22 N.Y. 147 


[rev 18 How.Pr. 72, 4 Park.Cr. bead 
People v. Dixon, 103 N.Y.S. 186, 118 
App.Div. 593; People wa Skeehan, 49 
Barb. 217. 


N.C.—State v. Melvin, 139 S.E. 762, 
194 N.C. 394; State y. Davidson, 90 
S.B. 688, 172 N.C. 944. 


Okl.—Sturgis v. State, 102 P. 57, 2 
Okl.Cr. 362. 


Porto Rico.—People v. Gelpi, 
Porto Rico 126. 


S.C.—State v. Gilbert, 150 S.E. 321, 
153 S.C. 25; State v. Campbell, 148 S. 
E. 472, 150 S.C. 449. 


Wash.—State v. Bossio, 239 P. 553, 
136 Wash. 232. 


Can.—Rex v. Laurin, 6 Can.Cr.Cas. 
feo: 


B.C.—Rex v. 
24. 
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Hutchinson, 11 B.C. 


[a Examination held not objec- 
tionable.—(1) The district attorney’s 
question to the state’s witness as to 
when he last saw or talked with de- 
fendant is not objectionable as an ef- 
fort to impeach him, where no further 
questions were asked or testimony 
given. State v. White, (La.) 150 So. 
843. (2) The state’s questions to the 
witness, going to identification of co- 
defendant as a robber, are not error. 
State v. Johnson, 251 P. 589, 141 Wash. 
324. (3) In a prosecution for swin- 
dling, evidence connecting defendant 
with another swindle is not inadmis- 
Sible as an attempt on the part of the 
state to impeach its own witness. 
State v. Friedman, 178 N.W. 895, 184 
N.W. 272, 146 Minn. 373. 


43. Parker v. State, 112 S.E. 908, 
28 Ga.App. 673; Barber v. State, 60 
S.E. 285, 3 Ga.App. 598; Alexander v. 
State, 57 S.H. 996, 1 Ga.App. 289; State 
v. Corneille, 96 So. 813, 153 La. 929; 
Luzzadder v. McCall, (Mo.App.) 198 
S.w. 1144. 


Inconsistent or contrnaiatory state. 
ments see infra § 1226. 


44. Cal.—Whitelaw v. Whitelaw, 9 
P.(2d) 874, 122 Cal.App. 260; Lakas 
v. Archambault, 176 P. 180, 38 Cal. 
App. 365. 

Idaho.—Bodenhamer v. Pacific Fruit 
SE Pee Co., 295 RP. 243, 50 Idaho 
248. 


Ind.—Schnuer v. State, 47 N.E. 843, 
18 Ind.App. 226. 


‘Mo.—State v. Kebler, 128 S.W. 721, 


228 Mo. 367; Dauber v. Josephson, 
237 S.W. 149, 209 Mo.App. 531; Luz- 
zadder v. McCall, (App.) 198 S.W. 


1144, 


Okl.—Sturgis v. State, 102 P. 57, 2 
Okl.Cr. 362. 


Pa.—Commonwealth v. Reeves, 110 
A. 158, 267 Pa. 361. 


Porto Rico.—People v. Plata, 36 
Porto Rico 530; People v. Rojas, 16 
Porto Rico 288. 


Tex.—Butcher v. State, 284 S.W. 
219, 104 Tex.Cr. 464; Hughes v. State, 
272 S.W. 474, 100 Tex.Cr. 154; Hext 
v. State, 271 S.W., 84; 100 Tex.Cr, 24 
Bryan v. State, 260 S.W. 846, 97 Tex. 
Cr. 79; Bryant v. State, 250 S.W. 169, 
94 Tex.Cr. 67; Bryan v. State, 234 S.W. 
83, 90 Tex.Cr. 175; Taylor v. State, 179 
Sa eli 3y a Meee Omen as. Ge IGosstay:. 
State, 124 °S.W. 107, 57" Tex.Cr. 557; 
Ross: v. State, (Cr.) 45 S.W. 808; 
Young v. State, (Cr.) 44 S.W. 835. 


Utah.—State v. Scott, 188 P. 860, 
55 Utah 553. 


Wash.—Ferris v. Todd, 215 P. 54, 
124 Wash. 643; Burger v. Taxicab 
Motor Co., 120 P. 519, 66 Wash. 676. 


[a] Hostility or surprise not 
shown where: (1) The party knows 
that testimony will be adverse before 
he puts the witness on the stand. 
State v. Corneille, 96 So. 813, 153 La. 
929;. State v. Bodoin, 96 So. 501, 153 
La. 641; Sturgis v. State, 102 P. 57, 2 
Okl.Cr. 362; Butcher v. State, 284 S. 
W. 219, 104 Tex.Cr. 464; State v. Scott, 
188 P. 860, 55 Utah 553. (2) Witness 
failed to testify to everything he was 
expected to testify to. Burch v. State, 
96 So. 389, 85 Fla. 465; Bodenhamer 
v. Pacific Fruit & Produce Co., 295 P. 
243, 50 Idaho 248; Hext v. State, 271 


muy. oa, 200 Tex .Cr. 24:4 Hefinarn”™ v: 
State, 266 S.W. 507, 98) Tex.Cr,. 553; 
Bryant v. State, 250 S.W. 169, 94 Tex. 


Cra burp boty an “ver state, 294, 'S. Wie Oss 
90 Tex.Cr. 175; Ice v. State, 208 S.W. 
343, 84 Tex.Cr. 509; Ferris v. Todd, 
215 P. 54, 124 Wash. 643. (38) Witness 
fails to remember facts favorable to 
the party calling him. Stapleton v. 
State, 22 S.W.(2d) 9389, 113 Tex.Cr. 
543; Hughes v. State, 272 S.W. 474, 
100 Tex.Cr. 154; Bryan v. State, 260 
SiWs S463) 978 (TRexiCry 70; Taylorlin: 
state,e 179 MSW. 3, Wt Mex€r.-1 376! 
(4) Where a witness is employed by 
the adversary, but testimony shows 
no hostility. Steele v. Sovereign 
ra We On W., gan Bo76, 1145 1a 


Where witness contradicts former 
statements see infra § 1226. 


45. Agalianos v. American Cent. 
Ins. Co., 217 PP. 107, 62 Cal.App. 349; 
Fitzpatrick v. Panama R. Co., 2 Canal 


ing predicates for impeachment cannot be held to 
make the person questioned a witness for the ques 
tioning party so as to prevent impeachment.°? 
party makes a witness his own by taking his depo- 


A 


Zone 111; Ware v. State, 120 S.E. 528, 
156 Ga. 749. 

[a] Where party admits he has 
not been misled he is not allowed to 
impeach his witness. Fitzpatrick v. 
Panama R. Co., 2 Canal Zone 111. 


[b] Where party was misled by fa- 
ther of witness, but not by the wit- 
ness, the witness may not be impeach- 
ed on the ground of entrapment. 
Wate v. State, 120 S.E. 528, 156 Ga. 
749. 
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90). Nex Cri (o. 


47. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90; Lassen v. Marland 
Production Co., 299 P. 947, .133 Kan. 
313; Nuzum v. Springer, 156 P. 704, 
97 Kan. 744; Hackett v. Scott, 109 P. 
1030, 59 Wash. 390. 


48. Schmidt v. Thompson, 167 N. 
W. 548, 140 Minn. 180; Hegarty v. 
Hatch, 220 N.Y.S. 214, 129 Mise. 232. 


[a] Refusal to permit plaintiff to 
show hostility of own witness before 
her examination on matters in dispute 
is not error. Hegarty v. Hatch, 220 
N.Y.S. 214, 129 Misc. 232. 


49. State v. Nash, 126 So. 434, 169 
La. 947; Carter v. Wells, (Mo.App.) 
40 S.W.(2d) 725; Sparks v. Johnson, 
(Tex.Civ. App.) 235 S.W. 975. 


Refreshing memory generally see 
supra §§ 742— TAG 


50. See infra § 1341. 


U.S.—Arine v. U. S., 10 F.(2d) 


51. Milton yv. State, 24 So. 60, 40 
Fla. 251. 

52. Musick v. Ray, 3 Sle (Ky.) 
427; Harris v. Quincy,’O. & K. Cc. R. 


Co., 91 S.W. 1010, 115 Mo.App. 627 
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P.(2d) 521; Austin v. State, 254 Sw. 
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sition and using it,5* or parts of it,5® at the trial, 


but not by merely taking it.°° 


[§ 993] 
Call. 


58. Hancock v.- Bevins, 9 P.(2d) 
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Deposition taken by one party and 
used by the other see infra § 998. 


Depositions used by both parties see 
infra § 996. 
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60. See infra § 998. 


61. Lindner v. Kniseley Bros., 187 
Tll.App. 444; Diffenderfer v. Scott, 32 
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62. Iowa.—Smith y. Utesch, 52 N. 
W. 343, 85 Iowa 381. 

Me.—-Dennett v. Dow, 17 Me. 19. 

Minn.—Lott v. Lott, 218 N.W. 447, 
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R.I.—Newell v. White, 73 A. 798, 29 
Rel 343. 


§.C.—Jerkowski v. Marco, 35 S.E. 
750, 57 S.C. 402; Williams v. Walker, 
19),S:C2Hq. 291, 46.Am. Ds 53; 


63. Abdo v. Townshend, 282 F. 476; 
Coos Bay Mfg. Co. v. California Sell- 
ings Co;, 155 PB. 817, "29 CallApp® 407; 
Lindner v. Knisely Bros., 187 I1ll.App. 


444 
64. Brown v. Bulkley, 14 N.J.Eq. 
294, 301. 


“It is conceded, that if a party in a 
suit at law calls the adverse party 
as a witness, or offers his answer to 
a bill of discovery as evidence before 
the jury, he cannot discredit the tes- 
timony by proof of general bad char- 
acter because of the general princi- 
ple, that a party cannot thus discredit 
his own witness. It is denied, how- 
ever, that this principle applies to 
the answer to a bill for discovery and 
relief, when used as evidence, on the 
ground that the defendant answers as 
a party, not as a witness; orif asa 
witness, the complainant is compelled 
to resort to his testimony. As plead- 
ing, the answer must stand, and the 
complainant is put to the proof of the 
facts in issue; but as evidence, like 
every other species of evidence, they 
are liable to be impeached and over- 
thrown. Forsyth v. Clark, 3 Wend. 
(N.Y.) 643. This is true, but the par- 
ty in whose favor the witness is ex- 
amined is never permitted, either at 
law or in equity, to impeach or over- 
throw his testimony by assailing his 
character for truth and veracity. So 
far as the answer operates as evi- 
dence, its averments are regarded as 
the testimony of a witness called by 
the plaintiff. This is the foundation 


(c) Witness Whom Party Is Obliged To 
A party may impeach a witness whom he is 
compelled to ecall,*! as, for instance, a 
witness to an instrument involved in the action,®? or 
a witness whom he must call to prove his case but 
who is identified in interest with his adversary;°* 
but a defendant in an action in equity, regarding 
his answer as evidence, is in the position of a witness 
called by plaintiff, and plaintiff is not permitted to 
impeach him or the allegations of fact which he had 
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made.®# 
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In a jurisdiction where it is the duty of 


the state in a criminal prosecution to produce and 


subseribing 


sary.°? 


of the principle. The plaintiff calls 
upon the defendant to answer an al- 
legation of fact which he makes, and 
thereby admits the answer to be evi- 
dence of that fact. If testimony, it 
is equal to the testimony of any other 
witness. This is the light in which 
the subject is constantly presented in 
the books.” Brown v. Bulkley, supra. 


A i State v. Slack, 38 A. 311, 69 Vt. 
486. 

66. Ware v. People, 230 P. 123, 76 
Colo. 38. 


[a] Eyewitnesses who had already 
testified before coroner.—A prosecu- 
tor is not compelled to call eyewit- 
nesses, whom he must have known, 
from their testimony before coroner’s 
jury and other evidence, would tes- 
tify adversely to his contention for 
verdict of first degree murder with 
death penalty, and hence, was not 
entitled to impeach them by proof of 
contrary statements taken the day 
after the shooting. Ware v. People, 
230 P. 123, 76 Colo: 38. 


67. Cross-examination of adver- 
sary’s witness on matters not touch- 
ed on in direct see infra § 999. 


68. U.S.—Dravo v. Fabel, 10 S.Ct. 
LUO LOZ SUES. pail, § 183) * kd es oii 
Standard Water Systems Co. v. Gris- 
com-Russell Co., 278 F. 703 [cert den 
42 S.Ct. 464, 259 U.S. 580, 66 L.Ed. 
1073]; U. S. Drainage Co. v. Mana- 
han, 236 F. 144 [aff 246 F. 446, 158 C. 
C.A. 510]; Graves v. Davenport, 50 
F.. 881; Dravo v. Fabel, 25 HY 116 [aft 
Toes 70% 32 Uss. 428i," S3u Sends 


Ala.—Warren, Burch & Co. v. 
briel & Co., 51 Ala. 235. 
ae eat hike v. Lindsey, 15 Ark. 
oo 

Cal.—Hopkins v. White, 128 P. 780, 
20 Cal.App. 234. 

Canal Zone.—Boilleau vy. Barril, 1 
Canal Zone 21. 

D.C.—-Dumas v. Clayton, 32 App.D. 
(Ok HOWE 

Ga.—Gabbett v. Sparks, 60 Ga. 582. 


Ill.—Luthy & Co. v. Paradis, 132 N. 


Ga- 


BE. 556, 299 Ill. 380; Sawyer v. Moyer, 
109 Ill. 461; Seiffe v. Seiffe, 267 I11. 
App. 23; Grosch v. Mendota Nat. 


Bank, 239 Ill.App. 515; People v. Paul, 
143 0M A pps oO. W.. Slate, inc. Co: 
v. Kielgast, 26 Ill.App. 567. 


Iowa.—Johnson y. Warrington, 240 
N.W. 668, 213 Iowa 1216; Harvey v. 
Phillips, 186 N.W. 910, 193 Iowa 231; 


O’Neil v. Adams, 122 N.W. 976, 144 
Iowa 385; Hunt v. Hoover, 34 Iowa 
idee 


Me.—Jones v. Shiro, 102 A. 76, 116 
Me. 512. 


Mass.—Labrie v. Midwood, 174 N.E. 
214, 273 Mass. 578. 


Mo.—Manchester Bank of St. Louis 
v. Harrington, 199 S.W. 242; Black 


use all witnesses within the reach of process whose 
testimony will throw light on the alleged crime, 
whether it makes for or against accused, the state 
is not preeluded, 
iting a witness whom it has 
may not impeach its own witnesses ‘whom it is under 
no compulsion to call.°° 


[§ 994] (d) Party Called as Witness by Adver- 
A party who caNs his adversary as a wit- 
ness is not allowed to impeach him,**® but he may dis- 


in such a proceeding, from discred- 
called;°° but the state 


v. Epstein, 120 S.W. 754, 221 Mo. 286; 
Chandler v. Fleeman, 50 Mo. 239; 
Sturdivant Bank Vv. Wright, 168 S.W. 
355, 184 Mo.Appri64; Bensberg v. 
Harris, 46 Mo.App. 404. 


N.J.—Thorp v. Leibrecht, 39 A. 361, 
56 N.J.Eq. 499. 


N.Y.—Hankinson v. Vantine, 46 N.E. 
292, 152 N.Y. 20 [motion to am remit- 
titur allowed and motion to lim re- 
versal den 47 N.W. 1107, 153 N.Y. 647]; 
Hynes v. McDermott, 82 N.Y. 41, 37 
Am.R. 538, 10 N.Y.Wkly.Dig. 508, 22 
Alb.L.J. 367 [aff 9 Daly 4, 7 Abb.N. 
Cas. 98, and aff 91 N.Y. 454, 16) NY. 
Wkly.Dig. 323 (aff 10 Daly 423)]; 
Tryon v. Willbank, 255 N.Y.S. 27, 234 
App.Div. 335; Gould v. John Hancock 
Mute ul. sins Co,, 99s Nox IS esssye us 
App.Div. 812; Pickard v. Collins, 23 
Barb. 444; Holbrook v. Mix, 1 ED. 
Smith 154. 


N.C.—Helms vy. Green, 11 S.E. 470, 
105 N.C. 251, 18 Am.S.R. -893. 


Sesh Scans v. Johnson, 1 Head 


Tex.—Paxton v. Boyce, 1 Tex. 317; 
Goree v. Goree, 54 SSW. 1036, 22 Tex. 
Civ.App. 470. 


Ont.—Dunbar v. Meek, 32 U.C.C.P. 
195°) Mair=v. 'Culy, LO UsCi@aBiasals 


[a] Examination prior to trial. 
The fact that a party has examined 
an adverse party, under Code § 581, 
prior to the trial, does not make the 
latter the witness of the party ex- 
amining him. Shober v. Wheeler, 18 
S°.7328, 11/3) N.C 1370. 


Lbs cnt Romnenon cf deposition of 
adversary.—(1) party does. not 
make his saveraeey his own witness 
by introducing in evidence a deposi- 
tion of his adversary taken in an- 
other proceeding. Jamison v. Bag- 
got, 16 S.W. 697, 106 Mo. 240 [error 
dism’ 15 S.Ct. 357, 155 WeSe 416,039) ee 
Ed. 206)7 <2). A party, introducing 
the deposition of the opposing party, 
takes on interrogatories, makes him 
his witness, and cannot impeach him; 
but under Code (1907) §§ 4058, 4056, 
making answers to interrogatories 
evidence in the cause when offered 
by the party taking them, and allow- 
ing a party obtaining evidence by in- 
terrogatories to contradict the evi- 
dence thus obtained, the party obtain-: 
ing the deposition is not obliged to 
offer it in evidence, and merely “show- 
ing the answer to a witness for the 
purpose of refreshing his memory as 
to what he has sworn would not be 
introducing it in evidence, so as to 
make the deponent his witness, and 
preclude impeaching him. Grasselli 
Chemical Co. v. D&vis, 52 So. 35, 166 
Ala. 471. 


[ce] Defendant called as witness 
by codefendant may be impeached by 
the latter, when giving testimony ad- 
verse to him. Sprinkles v. Missouri 
Public Utilities Co., (Mo.App.) 183 S. 
W. 1072. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pute specific facets although sworn to by the wit- 
ness,°® and be may draw any inference from his tes- 
timony which the facts stated by the witness seem to 
justify.‘° A party may impeach his adversary eall- 
ed as a witness if the interest of truth and justice 
requires it, and the court permits it,“4 or when a 
statute permits a party to call his adversary for 
eross-examination;*? and a party called as a witness 
by his adversary may be impeached by his own coun- 
sel.“ 


[§ 995] (e) Witness Called by Both Parties.7+ 
A party who has ealled and examined a witness can- 
not impeach him beeause he has been subsequently 
called on to testify for the adverse party,*® but he 
may contradict his testimony,’® or rely upon its in- 
herent improbability or the self-contradictory state- 
ments of the witness before the jury;*7 and one who 
calls as his own witness a person previously examin- 
ed as a witness by his adversary cannot attack the 
credit of such witness,*® unless the subsequently ex- 
amining party, by calling the witness, does not make 
him his own.7® While a witness examined by one 
party and later recalled by his adversary may not 
be impeached by the latter with respect to new mat- 
ter brought out by him,*®° the decisions are in con- 
flict as to whether a witness called by both parties 
may be impeached by one party as to testimony elic- 
ited from the witness by his adversary. Some au- 
thorities hold that he may be;*? others have decided 

69. See infra § 1341. [a] 
70. See Criminal Law § 2291. 


71. Brown v. Meyer, 21 P.(2d) 368, 
137 Kan. 553. 


versary’s 


See infra § 1030. 


72. O’Dell v. Day, 183 N.W. 17, 214 
Mich. 566; Uhlman v. neem Stock & 
sage Co., 148 N.W.. 102,-126 Minn. pended. 
5 Barbe CUNY) 
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Impeachment by subsequently 
examining party permitted where: 
(1) He calls back one of his ad- 
witnesses for the purpose 
of asking him impeaching questions. 
(2) He recalls his 
adversary’s witness to complete a 
cross-examination that had been sus- 
Mattice i Allen & Hugel, 33 
543 
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that he may not be;8? while other authorities have 
laid down the rule broadly that impeachment of a 
witness ealled by both parties is largely within the 
sound judicial discretion of the trial court.%* 


[§ 996] (f) Depositions Used by Both Parties.*+ 
Where depositions of a witness are taken and put 
in evidence by both parties,’® or where a deposition 
in control and custody of the court under a statute is 
used by both parties,®® neither party can impeach his 
credibility unless the use by one of the parties nega- 
tives any inference that he has made deponent his 
own witness thereby.®* 


[§ 997] (g) Witness Summoned by One Party and 
Examined by Other. A party who has summoned a 
witness but has not examined him is free to im- 
peach him when he is placed on the stand by the ad- 
verse party,®® the rule applying to criminal prose- 
cutions as well as to civil,8® and permitting impeach- 
ment by the state of a witness whose name was in- 
dorsed on the information but who was not examin- 
ed by the state.°° Conversely the party who places 
the witness on the stand cannot impeach him, al- 
though he was summoned by the adverse party,®! 
and later, to break the force of his testimony, exam- 
ined by him,®? unless he can show that he has been 
entrapped®* or surprised.°# 


[§ 998] (h) Deposition Taken by One Party and 
Used by Other.°5 Where one party takes the dep- 


87. Thompson v. Gregor, 19 P. 461. 
11 Colo. 5381; McArdle v. Bullock, 45 
Ga. 89; Salt Springs Nat. Bank v. 
Fancher, 36 N-Y.S. 742, 92: Hun 327. 


[a] Circumstances justifying im- 
peachment by party using deposition 
or interrogatories.—(1) Where he 
reads to the jury the answers to cross 
interrogatories omitted by his ad- 


[rey on other! Vorsary in the reading of answers to 


Examination of adverse party or 
witness as on cross-examination see 
supra § 778. 


73. See supra § 989. 


74. Impeaching of witness by par- 
ty first calling him after cross-exam- 
ination by adversary on new matter 
see infra § 996. 


75. U.S.—Smith v. Provident Sav. 
Pe eASSUIny DOC.;. Oo. COO) bo CaCyA. 
284. 

Kan.—McCauley v. Custer, 143 P. 
489, 93 Kan. 27; Johnston v. Marriage, 
86 P. 461, 87 P. 74, 74 Kan. 208. 


Md.—Baltimore, ete, R. Co. v. 
te 69 A. 439, 72 A. 340, 107 Md. 
642. 


N.Y.—Hanrahan v. New York Edi- 
son Co., 144 N.E. 499, 238 N.Y. 194; 
Carlisle v. Norris, 109 N.E. 564, 215 
N.Y. 400; Coulter v. American Mer- 
chants’ Union Express Co., 56 N.Y. 
58d; O’Doherty v. Postal Tel. Cable 
Co., 99 N.Y.S. 351, 113 App.Div. 636, 18 
WN.Y.Ann.Cas. 449. 


N.C.—State v. Taylor, 88 N.C. 694. 
76. See infra § 1341. 
77. See Criminal Law § 


78. Barker v. Bell, 46 Ala. 216; 
Tourtelotte v. Brown, 36 P. 73, 4 Colo. 
App. 377; Craig v. Grant, 6 Mich. 447; 
Fine v. Interurban St. R. Co., 91 N.Y. 
S. 48, 45 Misc. 587. 


79. People v. McFarlane, 66 P. 865, 
67 P. 138, 134 Cal. 618; Mattice v. Al- 
len, 33 Barb. (N.Y.) 543 [rev on other 
grounds 3 Abb.Dec. 248, 3 Keyes 492, 
8 Transcr.A. 263]. 

; 


2291. 


* 


grounds 3 Abb.Dec. 248, 3 Keyes 492, 
3 Transcr.A. 263]. (3) Defendant in 
a criminal trial introduces testimony 
of a witness at a former trial to con- 
tradict his testimony on preliminary 
examination read into the record by 
the prosecuting @dttorney. People v. 
McFarlane, 66 P. 865, 67 P. 138, 134 
Cal. 618. 


80. See infra § 999. 


81. Smith v. Blakesburg Savings 
Bank, 164 N.W. 762, 182 Iowa 1190; 
State v. Warner, 137 N:W. 466, 157 
Iowa 111; Hall v. Manson, 68 N.W. 
922, 99 Iowa 698, 34 L.R.A. 207; Fine 
v.. Interurban St (Ri iCo.4%9n NEY s.243, 
45 Misc. 587. : 


82. In re Campbell’s Will, 138 <A. 
T20, LOO MVE. 895, DAA LR 1369: 


83. Avery vy. Howell, 171 P. 628, 
102 Kan. 527. 


84. Deposition taken and used by 
saine party see supra § 992. 


Depositions taken by one party and 
used by the other see infra § 998. 


85. Carpenter v. Dame, 10 Ind. 125; 
peony v. Saunders, 8 Humphr. (Tenn.) 


[a] Court may, in its discretion, 
refuse to permit a deposing witness’ 
mental capacity to be impeached, 
where both parties have used his dep- 
ositions at previous ineffectual trials 
of the same case, without objection, 
and the witness lives out of the state, 
so that proper evidence as to his ca- 
pacity cannot be procured during the 
trial. Carpenter v. Dame, 10 Ind. 125. 


86. Brody v. Cooper, 124 A. 2, 45 
Ril 453) 


the direct interrogatories taken out 
by such adversary. McArdle v. Bul- 
lock & Radcliff, 45 Ga. 89. (2) Where 
his adversary, having taken two depo- 
sitions of a witness, reads only one, 
and he then reads the other to the 
jury to contradict the first. Thomp- 
son v. Gregor, 19 P. 461, 11 Colo. 531. 
(3) Where he puts in evidence against 
an alleged fraudulent debtor his 
sworn declarations taken in proceed- 
ings supplementary to execution. Salt 
Springs Nat. Bank v. Fancher, 36 N.Y. 
S. 742, 92 Hun 327. 


88. Bebee v. Tinker, 2 Root (Conn.) 
160; Hamilton v. National Life & Ac- 
cident ins, Coy iGla-Apps» 14 6eso. coda 
Nels Lona & Williams v. Childs, 32 

Ke) 5. 


89. Milton v. State, 24 So. 60, 40 
Fla. 251; State v. Foster, 91 So. 411, 
TO? Bay 97a. 


90. Booton y. State, 125 N.W. 144, 
86 Neb. 114. 


91. Musick v. Ray, 3 Mete. (Ky.) 
427; Booton v. State, 125 N.W. 144, 
86 Neb. 114; State v. Cox, 66 S.B. 128, 
161 IN. Cx 6983) Wood v. State) 189 3S: 
W. 474, 80 Tex.Cr. 398. 


92. State v. Cox, 66 S.B. 128, 151 
N.C. 698. 


93. Booth v. State, 
24 Ga.App. 275. 


94. Wood v. State, 189 S.W. 474, 80 
Tex.Cr, 398. 

_95. Depositions used by both par- 
ties see Supra § 996. 

Deposition taken and used by same 
party see supra § 992. 


100 S.E. 728, 


798 [70 C.J.] 


osition of a witness but does not use it, he may im- 
peach the witness if the deposition is introduced in 
evidence by the other party,?® and the rule applies 
even though the party taking the deposition had used 
it at a former trial;?7 but the party who introduces 
the deposition in evidence cannot impeach the wit- 
ness.°* It has been held, however, that where a 
party calls the adverse party as a witness and ex- 
amines him before a judge previous to the trial, un- 
der a statute providing therefor, he makes him a wit- 
ness subject to the same rules, restrictions, and tests 
as apply to other witnesses, and cannot impeach him 
even though he does not use the deposition, and his 
adversary does.°® 


[§ 999] (i) Cross-Examination of Adversary’s 
Witness on Matters Not Touched on in Direct.t Ac- 
cording to some authorities, where a party cross- 
examines his adversary’s witness as to matters not 
touched on in the direct examination, he makes the 
witness his own as to such matters and cannot im- 
peach him with respect thereto,? although he may 
contradict him with other evidence on the issues,* or 
question him on prior contrary statements to refresh 
his memory or awaken his conselence.* 
has been held in other jurisdictions that a party may, 
on ecross-examination, interrogate the witness as to 
any matter relevant to the issue without vouching for 
his credibility or forfeiting the right to assail or im- 
peach him as the witness of the adverse party,® and in 
some states by statute an employee of the opposite 


Osterle, 2. 
Tll.App. 


96. Ill—Bloomington v. 
28 N.E. 1068, 139 Ill. 120; McCormick 
Harvesting Mach. Co. v. Laster, $1 Ill. 
App. 316; Neil, Brown & Williams v. 
Childses2aN.Cs 195. 

Kan.—Hancock v. Bevins, 9 P.(2d) 
634, 135 Kan. 195. 

Mo.—Gilchrist v. Stark, (App.) 41 
S.W.(2d) 888. 

S.c.—Cudworth v. South Carolina 
Ins.:'Co., 38 S.C.L. 416, 55 Am.D. 692. 

Tenn.—Richmond y. Richmond, 
Yerg. 343. 

[a]. Evidence of cross-examination | 135, 

‘0. 


1 
of witness whose depositions were | C 
taken at defendant’s instance was not 


524, 533; 


N.Y.—Kay v. 
lowski v. United 
16s" Mitnick j-vi 


10 
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Howevex, it} 


l.—-Girdzus v. Van Etten, 211 
Joseph v. Peoria & 
PU RicCo, £83elllApp:. 156, faft 10.7 
N.E. 141, 265 Ill. 563). 


Ind.—Pollard v. State, 166 N.E. 654, 
201 Ind. 180, 84 A.L.R. 779. 


Metropolitan St. R. 
Cos, ST NAS Tol; UES IN. 4475 
States Steel Furni- 
ture Co., 154 N.Y.S. 735, 169 App.Div. 
Nassau 
Co., 123 N.Y.S. 331, 138 App.Div. 576; 
People v. Moore, 15 Wend. 419. 


Tex.—Woodward vy. 
42 Tex.Cr. 188; 
v. Higgs, (Civ.App.) 243 S.W. 633. 


W.Va.—Lambert v. Armentrout, 64 


Slee, Sears 
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party may be called and cross-examined without the 
party calling him forfeiting his right to impeach.® 
Where a witness cross-examined on new matier gives 
testimony adverse to the party first calling him, the 
latter may impeach,’ impeachment under such condi- 
tions being conditioned in some jurisdictions on his 
first disclaiming intention to make the witness his 
own;* but in such eases the party first calling the 
witness may not impeach him on his testimony in 
chief in the absence of surprise,® nor on the new 
matter brought out in eross-examination if the tes- 
timony was favorable to him.*® 


[§ 1000] (5) Impeaching Witness. Impeaching 
witnesses may themselves be impeached,'! but only 
by the usual methods!? and by questions properly 
framed.!3 S 


[§ 1001] d. Notice of Intention To Impeach. A 
party is not required to give any notice of his inten- 
tion to attack the credibility of the witnesses for his 
adversary,!* and the rule applies where a party to 
the action has been sworn.as a witnesst® or where 
the witnesses whose credibility is attacked live in a 
distant state.1® Notice is required under rule of 
court where application must be made to the 
court for an order permitting an inquiry as to the 
general credit of the witnesses.1* 


[§ 1002] 6. Laying Foundation for Impeach- 
ment*!8—a. Necessity. A sufficient foundation 
must be laid before the credibility of a witness may 


11. People v. Keyes, 284 P. 1096, 
103 Cal.App. 624; State v. Kinchen, 52 
So. 185, 126 La. 393. Hummel y..73. iS? 
Fischl’s Son, Inci, 162: N-Y.S. 150) 175 
Avp.Div. 489; State v. Scott, 188 P. 
860, 55 Utah 558. 


Witnesses as to character and repu- 
tation see infra § 1141. 


12... Green v._U..S., 19 Fi (2d) 850 
[cert den sub nom. Olmstead v. U. S., 
48 §.Ct. 117, 275 U.S. 557, 72 L.Ed. 424, 
cert gr 48 S.Ct. 207, 276 U.S. 609, 72 
L.Ed. 729 (aff 48. S.Ct. 564, 277 U.S. 
438, 72 L.Ed. 944, 66 A.L.R. 376)]; 
State v. Scott, 188 P. 860, 55 Utah 553. 


18. People v. “Schmidt, 249 P. 832, 
250 P. 1104, 79 Cal.App. 413. 


Kos- 


Electric R. 


State, 58 S.W. 
Texas Pipe Line 


objectionable as permitting plaintiff a we , 
to cross-examine his own witness. oe a ete hake eer ay 14. Knight v. House, 29 Md. 194, 96 
American Nat. Ins. Co. v. Anderson, , z ) Fag p Am.D. 515; St. Louis Southwestern 


157 S.E. 112, 42 Ga.App. 624. WaVanias Li 


97. Cudworth v. South Carolina 
ins. Co,,.338)8.C..°416, 55 Am: D>) 692: 


98. Musick v. Ray, 3 Metc. (Ky.) 
427; Bensberg v. Harris, 46 Mo.App. | V. 
404; People’s Nat. Bank of Pensacola, 
Fla.,.v. Hazard, 80 A. 1094, 231 Pa. 
552, Ann.Cas.1914B 1115. 


De Vries, 3 


6. Fleegar v. 


3. See infra § 1342. 
4 See infra § 1225. 
5 Standard Oil Co. of New Jersey 


Bag) 8525 
ve Armstrons, 12 So.72, 97 Ala. Ter. 


1 Co., 247 N.W. 741, 262 Mich. 537. 


R. Co. v. Garber, 111 S.W. 227, 51 Tex. 


Civ.App. 70. 
15. Knight v. House, 29 Md. 194, 
96 Am.D. 515. 
16. St. Louis Southwestern R. Co. 
Johnson |, “Garber, 111 $.W. 227, 51 Tex.Civ. 
App. 70. 
Consumers’ Power 17. Troup v. Sherwood & Wood, 3 


Johns.Ch. (N.Y.) 558. 


99. Jordan v. Jordan, 3 Thomps.& 
C. (N.Y.) 269, 270. 


“Tf his adversary will examine a 
party at the trial, or fish for evidence 
before the trial to support his action 
by a preliminary examination before 
a judge, he should not be allowed, if 
he does not like the testimony elicit- 
ed, to turn round and insist and prove 
that the witness he had called and 
examined was not to be believed up- 
on oath.” Jordan v. Jordan, supra. 


1. Impeachment by one party of 
witness called by both as to testimony 
elicited by adversary see supra § 995. 


Right to impeach one’s own em- 
ployee called by adverse party see su- 
pra § 986. 


7. Joseph v. Peoria & P. U. R. Co., 
183 Ill.App. 56 [aff 107 N.E. 141, 265 
Ill. 563]; State v. Warner, 137 N.W. 
466, 157 Iowa 111; Breuer y. Arenz, 
233 N.W. 76, 202 Wis. 453. 


8. Breuer v. Arenz, supra. 


9. People v. Speeks, 159 N.Y.S. 308, 
173 App.Div. 440. | 


10. Gregory v. 
(Ky.) 419. 


Nesbit, 5 Dana 


*By FELIX C. GRABER (§§ 1002-1031). 


18 Laying foundation for contra- 
diction see infra § 1347. 


Laying foundation for impeaching 
evidence as to: 
Character see infra § 1101. 
Inconsistent statements see infra §§ 
1275-1297. 
Interest or bias sge infra § 1201. 
Methods of impeachment generally 
see infra § 1005. 


Recalling witness for purpose of 
laying foundation for impeachment 
see infra § 1030. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


m Sy 
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§§ 1002-1004] 


be attacked,!® and there is no error in sustaining an 
objection to an impeaching question which is ma- 
terially different from the predicate laid.2° So it is 
held that a party cannot impeach the credibility of 
witnesses whom he did not eross-examine;*! failure 
to cross-examine a witness admits his eredibility.?? 


[§ 1003] b. Laying Foundation on Cross-Exami- 
nation.2* A party should be permitted, on ecross- 
examination of a witness, to lay the foundation for 
his impeachment,?# and the rule that cross-examina- 
tion must be confined to matters brought out on di- 
rect examination?® does not apply to the laying of a 
foundation for his impeachment.?® Where, how- 
ever, the witness has repeatedly stated that he did not 
know, as to a certain matter, it is not error to ex- 
elude further cross-examination as to such matter, as 
a basis for impeachment;*?* and a question asked a 
witness “to lay a predicate” whether, about cighteen 
months before the occurrence as to which he testi- 
fies, he stated that he would do anything for money 
is properly disallowed where it is not stated what 
this is a predicate for.28 Where such evidence is in- 
admissible in chief, the state cannot cross-examine 
defendant witness in a criminal case as to transac- 
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defendants should have been permit- 
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tions not alluded to on his direct examination, for 
the purpose of laying a foundation for impeachment 
by rebuttal testimony,?® nor is the state permitted 
by such cross-examination to lay the foundation for 
attempted impeachment, and then on rebuttal prove 
facets which it was compelled to establish by its evi- 
dence in chief.2° A party does not make his adver- 
sary’s witness his own by cross-examining him to lay 
the foundation for impeaching him.*? 


Where witness is called by court, the questions ask- 
ed on cross-examination for the purpose of laying 
a foundation for impeaching the witness should be 
confined strictly to matters which are material to the 
issue.®? . 

Impeaching one’s own witness.°* Cross-examina- 
tion of one’s own witness to lay the foundation for his 
impeachment is generally improper.*# 


{[§ 1004] 7. Time for Impeachment. The proper 
time for impeaching the credit of a witness is after 
he has been examined,*® and evidence is not admis- 
sible to impeach a person who has not yet been in- 
troduced, sworn, or examined as a witness.*® On 
the other hand, the credit of a witness cannot. be im- 


28. Browder v. State, 14 So. 895, 


19. Ala.—Gurley v. State, 113 So. 
391, 216 Ala. 342. 

Cal.—People v. Groves, 219 P. 1033, 
63 Cal.App. 709. 

TIdaho.—State v. Farmer, 201 P. 33, 
34 Idaho 370. 

La.—State v. White, 150 So. 843. 

S.D.—Stockwell v. German Mut. Ins, 
Ass’n of Le Mars, 158 N.W. 450, 37 S. 
D. 348. 

Tex.—Texas Co. v. Wimberly, (Civ. 
App.) 213 S.W. 286; Swift & Co. v. 
Martine, 117 S.W. 209, 53 Tex.Civ. App. 
475. 


20. Gurley v. State, 113 So. 391, 216 
Ala. 342. 
21. In re Smart’s Will, 145 N.Y.S. 


838, 84 Misc. 336. 


[a] Contradiction of issuable fact 
distinguished.—‘‘The rule stated, of 
course, does not mean that the party 
failing to cross-examine is estopped 
from showing the issuable fact to be 
contrary to that stated by the wit- 
nesses. The rule is only important 
when the evidence on the whole case 
comes to be weighed.” In re Smart’s 
Will, 145 N.Y.S. 838, 84 Mise. 336. 


22. In re Smart’s Will, supra. 


23. Cross-examination to discredit 
or test reliability generally see infra 
§§ 1006-1029. 


24, Ill—-Campbell v. Hichorst, 122 
Ill.App. 609. 


Ky.—-Abner v. Commonwealth, 
S.W. 513, 210 Ky. 536. 

La.—State v. Lebleu, 
1387 La. 1007. 


Tex.—Russell v. Adams, (Civ.App.) 
18 S.W.(2d) 189; Epting v. Nees, (Civ. 
App.) 25 S.W.(2d) 717. 


Va.—Davis v. Cole Bros., 79 S.E. 
1038, 115 Va. 501. ; 


But see State v. Garner, 134 A. 1838, 
4 N.J.Misc. 676 (holding exclusion of 
a question asked a witness for the 
purpose of impeachment not error, 
where counsel disclaimed intention of 
producing contradictory evidence). 


[a] Thus (1) in a prosecution for 
assault with intent to rob, where de- 
fendants contended that the prosecut- 
ing witness had a pistol in the car, 


; 


276 


69 So. 808, 


‘ 


ted to lay a foundation for impeach- 
ing the testimony of the prosecuting 
witness, by requiring the witness to 
answer whether or not he denied hay- 
ing a pistol. Abner v. Commonwealth, 
276 S.W. 518, 210 Ky. 536. (2), Where 
defendant’s witness voluntarily stated 
that an insurance adjuster was pres- 
ent during a conversation inquired 
about, plaintiff’s counsel had the right 
to know, as a possible predicate for 
impeachment, who was present when 
the alleged conversation occurred, 
and, if the witness could not give the 
names of the persons present, to have 
him describe them by occupation, 
residence, business, or in any other 
way by which they could be identi- 
fied. Russell v. Adams, (Tex.Civ. 
App.) 18 S/W: (2d) 1892" (3) 428 Im Yan: 
action on notes, a question asked one 
of the original parties to the trans- 
action whether he had not given one 
of the plaintiffs as collateral a note 
of the witness’ grandfather and 
whether the latter had not afterward 
claimed it to be a forgery is admissi- 
ble. Davis v. Cole Bros., 79 S.E. 1033, 
115 Va. 501. 


Cross-examination: 

For purposes of impeachment: 
In general see infra §§ 1006-1029. 
As to: 


Inconsistent or 
statements see 
1274. 


Interest or bias see infra §§ 1165-— 
1198. 


contradictory 
infra §§ 1278, 


Of impeaching witness see infra § 
pi Gi bee 


25. See supra §§ 818-827. 

26. Safter v. UirS..87 F1829; 81 
CCA. 1; Wendt .v.. .Chicagzo, .ete., RR. 
Co., 57 N.W. 226, 4 S.D. 476. 

27. State v. Truba, 93 A. 293, 88 
Vitab at 

fa] “The ground for impeachment 
Wise ee i sufficiently laid, without 


any further inquiry, and there was no 
error in the action of the court in 
refusing to allow counsel to pursue 
the matter.” State v. Truba, 93 A. 
293, 88 Vt. 557, 560. 


Questions calling for repetition of 
testimony as improper cross-examina- 
tion see supra § 847. 


102 Ala. 164. 


29. State v. Yarham, 221 N.W. 493, 
206 Iowa 833. 


30. State v. Yarham, supra. 


31. Augusta, ete., R. Co. v. Killian, 
4 S.B. 165, 79 Ga. 234. 


[a] Rule applied in a case where, 
after interrogatories sued out by 
plaintiff and crossed by defendant had 
been executed and returned, defendant 
sued out a second set of cross-inter- 
rogatories to lay the ground for an im- 
peachment. Augusta, etc., R. Co. v. 
Killian, 4 S.E. 165, 79 Ga. 234. 


32. People v. Dascola, 153 N.E. 710, 
322 °Ill. 473. 


383. Right to impeach or discredit 
one’s own witness generally see supra 
§§ 991-999. 

34. Borgmier v. Wood, 252 I1].App. 
194; Ingram v. State, 182 S.W. 290, 
(8 Tex. Criib 59. 


[a] Rule applied.—Defendant, in 
the absence of surprise, could not call 
his own witness to lay a predicate for 
impeaching him, and so secure the 
admission of testimony otherwise in- 
admissible. Ingram v. State, 182 S. 
W. 290, 78 Tex.Cr. 559. 


Right to cross-examine one’s own 
witness generally see supra § 781. 


35. See cases infra note 36. 


36. Ala.—kKoch v. State, 22 So. 471, 
115 Ala. 99. 


Fla.—Cox v. State, 50 So. 875, 58 
Pla. 33; Miltoh v. State, 24 So. 60, 40 
Fla. 251. 


Ga.—Thompson vy. State, 
591, 16 Ga.App. 832. 


Idaho.—Boeck v. Boeck, 161 P. 576, 
29 Idaho 639. 


Mass.—Old Colony Trust Co. v. Di 
Cola, 123 N.E. 454, 238 Mass. 119. 


Mich.—People v. Whitson, 5 N.W. 
454, 43 Mich. 419. 


Saeko tee v. Cottrell, 41 Miss. 


Mo.—State v. Burns, 213 S.W. 114 
278 Mo. 441. 


N.Y.—Davis v. Evans, 14 N.Y.S. 636. 
Tex.—Smith v. Caswell, 4 S.W. 848, 


84 S.E. 


> 
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peached after the hearing and decree,®7 and a party 
desiring to impeach his own witness must do so be- 
fore closing his case.?8 In a criminal case, where the 
prosecutrix testified and was cross-examined by de- 
fendant, and the prosecution then rested, but on the 
close of the testimony on behalf of defendant the 
prosecutrix was recalled in her own behalf, but tes- 
tified only in relation to facts, circumstances, and 
admissions made material by defendant, testifying 
to no new matter or facts except what had been 
introduced into the case by defendant, an offer on 
the part of defendant to impeach the character of the 
prosecutrix, after she had been recalled and examin- 
ed, is addressed to the discretion of the court, and no 
exception lies to the decision of the court refusing to 


admit the impeaching testimony.*® 
{§ 1005] 


67 Tex. 567. 


[a] Impeachment before question 
answered.—At the trial of an action 
on a promissory note, where an ex- 
pert has been called by defendant to 
testify to the genuineness of the sig- 
nature to the note, it is not error for 
the court to refuse to allow plaintiff 
to ask the witness questions going to 
his credibility, and not to his com- 
petency as an expert, before the latter 
has answered the questions propound- 
ed by defendant, the witness on cross- 
examination being interrogated and 
answering fully as to the matters con- 
cerning which inquiry was made by 
plaintiff. Smith v. Caswell, 4 S.W. 
848, 67 Tex. 567. 


37. Livingston v. Hubbs, 8 Johns. 
(Olay KONE Ga) SAL 


[aj] ©hus, newly discovered evi- 
dence which goes to impeach the char- 
acter of witnesses examined in the 
original suit is not sufficient to au- 
thorize a bill of review. Livingston v. 
Hubbs, 3 Johns.Ch. (N.Y.) 124. 


38. Gray v. Good, 89 N.E. 498, 44 
Ind.App. 476. 


Impeachment of one’s own witness 
generally see supra §§ 991-999. 


39. Pratt v. Rawson, 40 Vt. 183. 


Recalling witness for purpose of 
impeachment see infra § 1030. 


40. Laying foundation for 
peachment generally see supra 
1002, 10038. 


41. Frank v. Wright, 205 S.W. 434, 
140 Tenn. 535, 


42. Hansell v. Erickson, 28 Ill. 257; 
Walker v. Commonwealth, 264 S.W. 
1082, 204 Ky. 533; U. S. v. Mercado, 
26 Philippine 127. 


43. Maryland Casualty Co. v. Me- 
Callum, 75 So. 902, 200 Ala. 154; Peo- 
Plow van eelariwiSOn ees ne 00%. don Calls 
App. 288; In re Fine’s Estate, 228 N. 
W. 687, 249 Mich. 391; Valentin v. 
Torres, 27 Porto Rico 739. 


[a] Improper impeachment. — In 
an action on an accident policy, where 
a witness was asked whether a police- 
man brought him a knife, and told him 
to give it to another witness and to 
tell him to carry it with him, and 
whether the witness gave the knife 
to the other witness and told him 
what the policeman said, such method 
of impeaching the other witness was 
improper. Maryland Casualty Co. v. 
McCallum, 75 So. 902, 200 Ala. 154. 


[b] Attack on mental condition.— 
(1) Where the statutes prescribing 
the manner of impeaching a witness 


im- 
$$ 


8. Methods of Impeachment in Gener- 


WITNESSES 
al.4+° 


dence.*° 


(4) 


do not sanction such a procedure, it is 
not permissible to attack his mental- 
ity. People -v. Harrison, 123 P. 200, 
LSsCaleAppuesSs~ Valentin v.) Dorkes; 
27 Porto, Ricow739.-.@), /So, under, 
such statutes, it has been held that a 
witness adjudged mentally competent 
by the court may not be impeached by 
proof-of his tdental condition. People 
v. Harrison, supra. (3) Cross-ex- 
amination as to mental condition as 
bearing on credibility of ye gen- 
erally see infra § 1021. 


44, Price Produce & Goniniee on 
Co. v. Intermountain Ass’n of Credit 
Men, 253 P. 854, 43 Idaho 540; State 
v. Farmer, 201 P. 33, 34 Idaho 370; 
State v. Askew, 184 P. 473, 32 Idaho 
456; Labonte v. Davidson, 175 P. 588, 
31 Idaho 644; Boeck v. Boeck, 161 P. 
576, 29 Idaho 639; People v. Grout, 161 
N.Y.S. 718, 174 Anp.Div. 608, 35 N.Y. 
Cr. 226; State v. Holbrook, 188 P. 947, 
192 P. 640, 193 P. 434, 98 Or. 48; Tex- 
arkana Gas, etc., Co. v. Lanier, 126 S. 
W. 67, 59 Tex.Civ.App. 198. 


[a] Method prescribed by statute 
(1) should be followed. Price Produce 
& Commission Co. v. Intermountain 
Ass’n of Credit Men, 253 P. 854, 43 
Idaho 540; State v. Farmer, 201 P. 33, 
34 Idaho 370; State v. Askew, 184 P. 
473, 32 Idaho 456; Labonte v. David- 
son, 175 P. 588, 31 Idaho 644; Boeck v. 
Boeck, 161 P. 576, 29 Idaho 639; State 
vy. Holbrook, 188. P.. 947, 192 BP. 640, 
193 P. 4384, 98 Or. 43. But see Shef- 
field v. Hammond, 151 S.E. 668, 41 Ga. 
App. 76 (holding that a witness may 
be discredited in legal ways other 
than those prescribed by the code). 
(2) Thus, where the statute provides 
a method for the impeachment of 
one’s own witness, it should be sub- 
stantially followed. Price Produce & 
Commission Co. v. Intermountain 
Ass’n of Credit Men, 253 P. 854, 43 
Idaho 540. 


[b] Where party was witness, he, 
asa party, had the same right to com- 
plain of an alleged assault on the 
eredibility of himself as a witness as 
did his coparties. Texarkana Gas & 
Blectric Co. v. Lanier, 126 S.W. 67, 
59 Tex.Civ.App. 198. 


[ec] Rule applied.—In a prosecu- 
tion for perjury, it was incompetent 
for the people to introduce evidence as 
affecting defendant’s credibility, oth- 
er than by cross-examination of him. 
People vy.» Growin mlodmeNease TLS, Ave 
App.Div. 608, 35 N.Y.Cr. 226. 


45, Ala.—Cobb v. State, 85 So. 870, 
17 Ala.App. 479; Brasseale y. State, 
75 So, 697; 16 Ala. App. 105. 


Fla.—Burns y. State, 104 So. 477, 
89 Fla. 353: 


that he is unworthy of belief on his oath.*® 


[§§ 1004-1005 


Although the jury may reject the uncontra- 
dicted testimony of a witriess on testimony discredit- 
ing, but not in the strict sense, impeaching his ver- 
acity,+1 a witness can be impeached only by a direct 
attack on his testimony or character,4? and only 
in a proper manner*® through the legal avenues 
marked out for impeachment*? and by competent evi- 
Each witness sought to be impeached must 
be singled out and attacked in some of the methods 
provided by law;?°% witnesses cannot be impeached 
en masse.4°% It has been laid down that there are 
but four modes of impeaching the credit of a witness: 
(1) By eross-examination; (2) by proving previous 
contradictory statements or acts; 
the record of his conviction of some infamous crime; 
by adducing general evidenge tending to show 


(3) by producing 


The ac- 


Mich.—In re Fine’s Estate, 228 N.W. 
687, 249 Mich. 391. 


Pa.—Commonwealth v. Schambers, 
167 A. 645, 110 Pa.Super. 61. 


S.C.—State v. Carson, 126 S.EH. 
Ue SCR ske345 


Wyo.—Flanders vy. State, 156 P. 39, 
1121, 24 Wyo. 81. 


[a] Unsworn statemens made in 
the presence of the jury by counsel 
cross-examining the witness as to 
what he proposed to prove by the wit- 
ness by way of impeaching him is im- 
proper and prejudicial. In re Fine’s 
Estate, 228 N.W. 687, 249 Mich. 391. 


[b] Inadmissible testimony (1) 
cannot be made the foundation for 
impeaching a witness (Flanders v. 
State, 156 P. 39, 1121, 24 °Wyo. /81), (2) 
and the court propexly refused to per- 
mit defendant to testify to a conver- 
sation between defendant and a wit- 
ness at a time and place which had 
not been testified to by any witness 
(Brasseale v. State, 75 So. 697, 16 
Ala.App. 105). 


[ec] Testimony of mere conclusions 
may be excluded. Burns v. State, 104 
So. 477, 89 Fla. 353. 


[d] Where confession was inad- 
missible under the statute because 
defendant was under sixteen, it cannot 
be introduced to impeach him, for that 
would allow the indirect intreduction 
of incompetent evidence. Cobb v. 
State, 85 So. 870, 17 Ala.App. 479. 


[e] Discretion of trial judge as to 
relevancy of evidence affecting the 
credibility of the witnesses is con- 
siderable. Commonwealth v. Schamb- 
ers, 167 A. 645, 110 Pa.Super. 61. 


45144. Deans v. Deans, aoe S.E. 691, 
171 Gar 664574 Ac. 22 


4514. Deans v. Deans, supra. 


46. State v. Tarlton, 118 N.W. 706, 
22 S.D. 495 [quot Thompson Trials 
§ 489]. See Gung You v. Nagle, 34 
F.(2d) 848, 852 (where the court said: 
“Aside from the appearance of the 
witness, his demeanor on the stand, 
and the reasonableness of his tes- 
timony, and his character, as deter- 
mined by his manner of testifying or 
by evidence of a good or bad reputa- 
tion, he can only be: impeached by 
evidence of contradictory BtRreehte 
made out of court or in court on 
material matters’). 


Impeachment by: 


Adducing general evidence to show 
witness unworthy of belief see su- 
pra §§ 916~980. 


755, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


on 


§§ 1005-1007] 


tual impeachment may be accomplished by witnesses 
or by documentary evidence affecting his or her ered- 
ibility or proving contradictory statements made by 
but documents containing matter 
other than that relating directly to the impeachment 
of the witness which is important to the party offer- 
Evidence impeaches 
a witness when it assails his general credibility or 
otherwise weakens the force of his testimony and de- 
tracts from the weight to be given it, without hay- 
ing of itself probative value as original evidence on 


such witness;*7 


ing it are properly exeluded.*§ 


the matter at issue.*? 


Experiments, if properly conducted, may be used 


to impeach a witness.°° 


Requiring production of record. 


credibility of a witness’ testimony, 


Cross-examination: 
Generally see infra §§ 1006-1029. 
As to: 


Character or reputation see infra 
§§ 1084-1100. 


Inconsistent or contradictory 
statements see infra §§ 1273, 
1274. 


Interest or bias see infra §§ 1165— 
1198. 


Producing record of conviction of in- 
famous crime see infra § 1120. 


Proving previous contradictory state- 
ments see infra §§ 1301-1327. 


47. State v. Watson, 106 So. 302, 
159 La. 779. And see cases infra this 
note. 

[a] Impeachment evidence indi- 


rectly involving other offenses, being 
material, and impeaching on the 
question of defendant’s identity, is 
competent. lLitsinger v. U..S., 44 F. 
(2d) 45. 

[b] Admission of photographs is 
proper by way of impeachment of a 
witness on a matter of identification. 
Litsinger v. U. S., 44 F.(2d) 45. 


48. Dickerson v. Henrietta Coal 
Co., 158 Tll.App. 454 [aff 96 N.E. 225, 
2ototis 2921; 


49. Hagen v. New York Cent., etc., 
R. Co., 90 N.Y.S. 125, 44 Misc. 540 [rev 
on other grounds 91 N.Y.S. 914, 100 
App.Div. 218]. 


Necessity of restricting impeaching 
evidence to purpose of impeachment 
generally see Trial § 161. 


56. State v. McKowen, 53 So. 3538, 
126 Ta. -1075; 


[a] Tliustration. — In a prosecu- 
tion for murder, to contradict defend- 
ant’s testimony that the space in his 
jumper was not large enough to con- 
tain a small body between a man’s 
legs so that it could not be seen, a 
person may be placed in the jumper in 
the position of deceased’s body as 
found in rigor mortis. State v. Mc- 
Kowen, 53 So. 353, 126 La. 1075. 


51. Haager v. State, 90 So. 812, 83 
Fla. 41. 
52. Cross-examination of: 


Character witness to test his credi- 
bility see supra § 811. 

Parties for purposes of impeachment 
see infra § 1011. 
Cross-examination to discredit wit- 

ness as to: 


Character or reputation see infra §§ 
1084-1100. 


Bhgoness tent statements see infra § 
ae 
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his memory of events about which he testified was 
vague and uncertain, a party may make the wit- 
ness his own, and require him to produce a record if 
it is in his custody.®+ 


[§ 1006] 9. Cross-Examination To Discredit or 
Test Reliability®?—a. Right To Cross-Hxamine—(1) 
On cross-examination a party has the 
right to ask a witness questions for the purpose of 
testing his reliability and affecting his credit;>? but 
he may lose the right by estoppel.®4 

[§ 1007] (2) Cross-Examination of One’s Own 


The general rule that a party is not per- 
mitted to cross-examine®® or impeach®? his own wit- 


ness is applicable to cross-examination of one’s own 


To attack the 
or to show that 


Interest or bias see infra §§ 1165-1198. 
53. U.S.—Litsinger v. U. S., 44 F 


(2d) 45; Goodman v. U. S., 89 'B.(2d) 
524, 

Ala.—Clay County Abstract Co. v. 
McKay, 147 So. 407, 226 Ala. 394; 


Mitchell v. Birmingham News Co., 137 
So. 422, 223 Ala. 568; 
Co. V.. Watsons L130 0S02, LOS eZ Onk 22K 
Ala. 585 [cit Cyc]; Louisville & N. R. 
Co. v. Dumas, 96 So. 243, 209 Ala. 324; 
Portsmouth Cotton Oil Refining Corp. 
v. Madrid Cotton Oil Co., 77 So. 8, 200 
Ala. 634; Merrill v. State, 115 So. 701, 
22 Ala.App. 350; Harbin v. State, 99 
So. 740, 19 Ala.App. 623 [conforming 
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ness.’”’ Commonwealth v. Grossman, 
158 N.E. 338, 339, 261 Mass. 68. 
[a] Defendant’s wife having tes- 


tified for him, cross-examination sole- 
ly for the purpose of contradicting or 
impeaching her testimony in chief 
was proper. Johnson y. State, 162 S. 
W. 512, V2i Dex. @rs i38'7, 


54 Reople v. Morris, 12 N.Y.S. 492. 


[a] Thus, where the mother of a 
prosecutrix under the age of consent 
testifies to her age, and the prosecu- 
tion refrains from offering further 
evidence of the fact on the assurance 
of defendant’s counsel] that no ques- 
tion is made that she was under the 
age of consent, the exclusion of evi- 
dence to discredit the mother is not 
ground for reversal. People v. Mor- 
ris, 12 N.Y.S. 492. 


55. Cross-examination of one’s own 
witness to lay foundation for im- 
peachment see supra § 1003. 


56. See supra § 781. 
57. See supra § 991. 
58. State v. Scarborough, 94 So. 
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when disappointed by his testimony and cross-exam- 
ine him in an attempt to discredit him without some 
showing that the witness had previously stated he 
would testify to certain facts, but, when called, tes- 
tified to something entirely different.®° 
may, however, be permitted to cross-examine a wit- 
ness-called by him for the purpose of impeachment 
when surprised by unfavorable testimony,®° in which 
case the surprise need not be confined to what de- 
velops after the witness takes the stand,°+ or when 
the witness is a hostile one whose testimony is in- 
Where a witness 
ealled in rebuttal to impeach another witness fails to 
do so, it is improper to permit, on the ground of 
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[a] Thus (1) the cross-examina- 
tion of a witness may take any range 
calculated to test his credibility. 
State v. Stukes, 53 S.E. 643, 73 S.C. 
386. (2) The cross-examination to 
affect credibility may go far enough 
not only to overthrow the direct evi- 
dence of the witness, but also to rebut 
inferences therefrom, and a fact go- 
ing to the weight of the testimony is 
admissible. Dotterer v. State, 88 N.E. 
689, 172 Ind. 357, 30 L.R.A.N.S. 846 
and note. 


Latitude of cross-examination gen- 
erally see supra § 792. 
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surprise, the party calling him to cross-examine as 
to irrelevant matters with a view to affecting his 


[§ 1008] b. Extent of Cross-Examination Gener- 
ally*‘—(1) Latitude of Examination and Discretion 
of Court. Although there are limits beyond which 
such examination may not extend,®* great latitude 
is allowed in the cross-examination of a witness on 
matters affecting his eredibility;°° and the extent 
to which he may he cross-examined on this account 
rests in the sound discretion of the trial court, whose 
action will not be revised on appeal unless an abuse 
of such discretion is made to appear.®? 


This dis- 
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[a] Scope and extent of disparag- 
ing questions on cross-examination 
(1) is for the trial court’s discretion. 
People v. Meadows, 121 N.Y.S. 17, 136 
App.Div. 226, 24 N.Y.Cr. 297 [aff 92 
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N.E. 128, 199 N.Y. 1].. (2) Right to 
ask disparaging questions generally 
see infra § 1012. 


{b] Immaterial or irrelevant mat- 
ters.—(1) The extent of cross-exam- 
ination on matters immaterial or ir- 
relevant for the purpose of discredit- 
ing the witness is within the discre- 
tion of the trial court (Washington 
& O. D. Ry. Co. v. Smith, 53 App.D. 
C. 184, 289 F. 582; State v. McCartey, 
17 Minn. 76; State v. Dickerson, 127 
S.H. 256, 189 N.C. 327; Gabler v. State, 
243 P. 981, 33 Okl.Cr. 317; Ingram v. 
State, 19 S.W.(2d) 41, 113 Tex:Cr.. 75; 
State v. Powers, 283 P. 439, 155 Wash. 
63; State v. Gaffney, 276 P. 873, 151 
Wash. 599, 65 A.L.R. 405), (2) and so 
it is within the discretion of the trial 
court to restrict the scope of cross- 
examination as to matters unconnect- 
ed with the case and relevant only as 
affecting the witness’ credibility 
(Nashville Interurban Ry. v. Barnum, 
212 EF. 634, 129 C:C.A. 170). (8) Right 
to inquire into immaterial or ir- 
relevant matters for purposes of im- 
peachment generally see infra § 1012. 


[ec] Collateral matters.—(1) The 
extent of cross-examination on col- 
lateral matters to test the credibility 
of the witness is largely within the 
trial court’s discretion (State v. 
Lebleu, 69 So. 808, 137 La. 1007; Chase 
v. Boston Elevated Ry. Co., 122 N.E. 
174, 232 Mass. 133; Wolverton v. Vil- 
lage of Saranac, 137 N.W. 211, 171 


Mich. 419; State v. Jenkins, 213 N.W. 
923; 171 Minn. 173. “State vi Mayloxr, 
175 N.W. 615, 144 Minn. 377), (2) 


and a witness, in the judge’s discre- 
tion, may be cross-examined on col- 
Jateral facts affecting his credibility 
in a relevant matter (Fisk v. Fisk, 
160 N.E. 274, 263 Mass. 34). (3) 
Right to inquire into collateral mat- 
ters for purposes of impeachment 
generally see infra § 1012. 


{[d] Cross-examination of one’s own 
witness (1) for purposes of impeach- 
ment is a matter resting largely in 


the discretion of the court. Mungin 
v. State, (Fla.) 147 So. 577; People v. 
Burnstein, 246 N.W. 217, 261 Mich. 


5384; State v. Genese, 130 A. 642, 102 
N.J.Law 134; State v. Lewis, 86 A. 
1103, 84 N.J.Law 417 [aff 83 A. 692, 
83 N.J.Law 161]; People v. Minsky, 
124 N.E. 126, 227 N.Y. 94; Longacre 
Vv. ronkers’ Rt Coy! 182" Nay Ss svisnubod 
App.Div. 770; Goldberg v. Philadel- 
phia Rapid Transit Co., 149 A. 104, 299 
Pa. 79; State v. Campbell, 148 S.h. 
472, 150 S.C. 449; State v. Raetz, 220 
N.W. 492, 53 S.D. 291; Rommen vy. 
Empire Furniture Mfg. Co., 118 P. 924, 
66 Wash. 48. (2) Right to impeach 
one’s own witness generally see su- 
pra §§ 991-999. 


[e] Mere error in exercise of dis- 
cretion is not palpable abuse of it 
requiring a reversal, where no preju- 
dice resulted. State v. Prater, 43 S. 
BE. 230, 52 W.Va. 132. 


{[f] Facts already appearing in 
evidence.—(1) The court did not err 
in refusing to permit defendant to 
prove for impeachment by cross-ex- 
amination of a principal witness for 
plaintiffs facts which substantially 
appeared in evidence, particularly 
where the witness’ bias was made to 
appear. Pritchard v. Williams, 95 S. 
HK. 570,175. N.C. 319. (2) Refusal to 
permit further examination on the 
Subject is not prejudicial where a wit- 
ness twice denied that he was intoxi- 
cated. Pringle v. State, 67 So. 455, 
108 Miss. 802. (3) A witness having 
more than once testified in her cross- 
examination that she was scared and 
did not remember the details of the 
difficulty or exact location of wagon 
or parties, objection was properly sus- 
tained to questions as to whether her 
lapse of memory was the result of 
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cretion is judicial, however,®® and cannot be restrict- 
ed within unreasonable limits,®® or so as to deprive a 
party of the opportunity to test the credibility of 
the witness;7° but the cross-examination of a wit- 
ness on collateral matters to test his memory and 
the like should not be carried to the point of divert- 
ing the minds of the jury from the main issues.7+ 


[§ 1009] (2) Matters Not Brought out on Direct 
The rule that cross-examination 
must be confined to matters brought out on the direct 


Examination.72 


fright. Kuhn v. State, 79 So. 394, 16 
Ala.App. 489 [cert den 79 So. 877, 202 
Ala. 697]. 


[g] Acts held not to constitute 
abuse of discretion.—(1) Excluding a 
newspaper editorial offered, during 
cross-examination of a state’s wit- 
ness in a prosecution for criminal 
syndicalism. State v. Boloff, 4 P.(2da) 
3265 We. ( 20) hls, V8s8vOr., 56854 62), He 
cluding repetitious cross-examination 
for purposes of impeachment. Conn 
v. Commonwealth, 53 S.W.(2d) 931, 
245 Ky. 583. (3) Exclusion of ques- 
tions on cross-examination having no 
direct bearing on any issue, but de- 
signed to test or discredit the wit- 
ness’ sincerity, some appearing to 
have been asked in irony. G. W. Mc- 
Near, Inc. v. American & British Mfg. 
Co.tid5: A 709s 447 RAS 19 0e [cert den 
22). Git. 462), 258) W-S.2.629) (66 2. Ba! 
800]. (4) Limiting further cross- 
examination when it was evident that 
the witness’ answers would throw no 
more light on the subject. People v. 
Hightower, 224 P. 110, 65 Cal.App. 331. 
(5) Permitting a witness on cross- 
examination to be asked, for the pur- 
pose of discrediting him, whether he 
had been drinking on the day of the 
injury and at the time of the trial. 
Armour & Co. v. Skene, 153 F. 241, 
82 C.C.A. 385. (6) Permitting cross- 
examination of witnesses, who were 
jurors on the former trial of accused, 
respecting their misconduct on that 
trial. State v. Ward, 150 N.W. 209, 
127 Minn. 510, Ann.Cas.1916C 674. (7) 
Permitting the question, on cross-ex- 
amination of defendant’s' witness, 
“You have just got to be a witness 
since it got down here, is that right?” 
Lee v. State, 101 So. 907, 20 Ala.Anp. 
334 [cert den 101 So. 909, 212 Ala. 135]. 
(8) Refusal to allow question to an 
uncle of prosecutrix in rape case testi- 
fying for state that she was an imbe- 
cile as to whether he knew that ac- 
cused calling for her at witness’ house 
had gone with her some. State v. Mc- 
Kinnon, 138 N.W. 523, 158 Iowa 619. 
(9) Refusal to permit the prosecuting 
attorney’s special investigator to tes- 
tify on cross-examination as to wheth- 
er he was accepting salaries from 
other law enforcement officers. State 
v. Groshong, 251 P. 289, 141 Wash. 
270. (10) Refusal to permit question- 
ing the alleged purchaser of liquor 
as to other dates in a note book by 
which he determined the date of pur- 
chase. State v. Hebert, 107 So. 123, 
160 La. 316. (11) Refusal, where a 
prohibition agent testified that he had 
visited places other than defendant’s, 
to permit defendant to ask such wit- 
ness to name the persons met at those 
places. West vy. U. S., 2 F.(2d) 201. 
(12) Sustaining exception to cross- 
examination of a witness as to testi- 
mony before the grand jury. Com- 
monwealth yv. Perry, 150 N.E. 854, 254 
Mass. 520. (13) Sustaining objections 
to questions asked for the purpose of 
testing the memory and credibility 
of witnesses where the questions did 
not relate to the direct testimony. 
State v. McNeil, 4 P.(2d) 889, 53 Nev 
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428. See Green v. U. S., 19 F.(2d) 850 
feertaden 487 Siet. 10%, 27S WES. oo, 
72 L.Ed. 424, cert gr 48 S.Ct. 207, 276 
U.S. 609, 72 L.Ed. 729 (aff 48 S.Ct. 564, 
277 U.S. 438, 72 L.Ed. 944, 66 A.L.R. 
376)] (holding proper, on cross-exam- 
ination to impeach rebutting testi- 
mony, a refusal to require the wit- 
ness to write certain words). 


68. Camp v. People, 270 P. 869, 84 
Colo. 403. 


69. Tollifson v. People, 112 P. 794, 
49 Colo. 219; Zinn v. Updegraff, 213 
P. 816, 113 Kan. 25; State v. Ford, 228 
S.W. 480, 286 Mo. 624. 


[a] Rule applied where an accom- 
plice testifiéd. Tollifson y. People, 
112 P. 794, 49 Colo. 219. 


70. Camp v. People, 270 P. 869, 84 
Colo. 403; Zinn v. Updegraff, 213 P. 
816, 113 Kan. 25. 


[a] Rule applied.—Refusal to per- 
mit defendants, charged with know- 
ingly buying stolen sheep, to cross- 
examine the thief respecting other 
purchases to impeach his credibility 
is reversible error.. Camp v. People, 
270 BP. 869, 84 Colo. 403. 


[b] Cress-examination of party to 
action (1) should not be restricted on 
matters which clearly affect his cred- 
ibility as a witness. Zinn v. Upde- 
gratt, 2lo, 2. ol6,sd13 Kant egon onC2) 
Extent of cross-examination of par- 
ties generally see infra § 1011. 


Right to cross-examine witness to 
discredit him generally see supra § 
1006. 


71. Fancher v. State, 117 So. 423. 
217 Ala. 700. 


[a] Thus, where a witness had 
testified to the presence of a person 
near the scene of the shooting about 
two minutes before it occurred, and 
on cross-examination he was exam- 
ined at length to test his accuracy as 
to time, refusal to allow him to be 
further tested by a watch to deter- 
mine his judgment as to when one or 
two minutes had elapsed was proper 
as within the court’s. discretion. 
Heneten, y. State, 117 So. 423, 217 Ala. 
700. 


72. As to defendant in criminal 
prosecution see infra § 1011. 


73. See supra §§ 818-827. 


74. Ala.—Covis v. State, 118 So. 49, 
22 Ala.App. 579 [rev on other grounds 
118 So. 51, 218% Ala. 47, foll 118 So. 
923, 22 Ala.App. 664 (rev on other 
grounds 118 So. 920, 218 Ala. 704)]. 


Fla.—Jenkins v. State, 50 So. 582, 58 
Fla. 62. 


Kan.—Reeves & Co. v. Brown, 102 
P. 840, 80 Kan. 292; Lawder vy. Hen- 
derson, 14 P. 164, 836 Kan. 754. 


La.—State v. Johnson, 120 So. 620, 
167 La. 986; State v. Dreher, 118 So. 
85, 166 Lia. 924 [cert den 49 S.Ct. 36, 
278 U.S. 641, 73 L.Ed. 556]; State v. 
Garner, 66 So. 181, 135 La. 746; State 
v. Willingham, 33 La.Ann. 537 [foll 


§§ 1008-1010] 


examination™® does not apply to cross-examination to 
test the credibility of the witness,74 and questions 
may be asked for this purpose which are not permis- 
sible on the witness’ examination in chief.7° 


To impeach another witness, cross-examination of 
one witness, on matters not covered in direct exam- 
ination, cannot be had.7° 


[§ 1010] (3) Collateral or Irrelevant Matters.’” 


Subject to the right of the court to limit such eross- 
and 


the constitutional privilege 


State v. Gregory, 33 La.Ann. 737]. 


Mo.—State v. Hersh, 296 S.W. 433, 
436 [cit Cyc]; State v. Anderson, 29 
S.W. 576, 126 Mox542. 


Mont.—Mahoney v. Dixon, 87 P. 452, 
384 Mont. 454. cs 


Neb.—Citizens’ Bank y. Warfield, 
123 N.W. 315, 85 Neb. 328. 


N.Y.—Heimerdinger v. Lehigh Val- 
ley R. Co., 56 N.Y.S. 188, 26 Misc. 374 
[rev 54 N.Y.S. 1103, 25 Misc. 425]. 


N.C.—State v. Dickerson, 127 S.E. 
256, L89 IN .C232i7. 


Okl.—Pryor v. State, 257 P. 335, 37 
Okl.Cr. 102; Hopkins v. State, 130 P. 
1101, 9 Okl.Cr. 104, Ann.Cas.1915B 736. 


Or.—Dayton v. Fenno, 195 P. 154, 
I9VOr-eLshs 


[a] In Texas (1) it is held that the 
wife of accused in a criminal prosecu- 
tion cannot be cross-examined on new 
matter not relevant to matters not 
brought out on direct examination, 
such as threats by accused, for the 
purpose of impeachment (Briscoe v. 
State, 222 S.W. 249, 87 Tex.Cr. 375); 
(2) but everything legitimate for the 
purpose of testing her knowledge of 
the facts testified to, or any matter 
which legitimately goes to her dis- 
credit, is admissible on cross-exami- 
nation (Marsh v. State, 112 S.W. 320, 
54 Tex.Cr. 144; Hobbs vs State, 112 S. 
W. 308, 53 Tex.Cr. 71; Messer v. State, 
63 S.W. 648, 43 Tex.Cr. 97); (3) and 
where accused sought to show by his 
wife that deceased had insulted her, 
without asking her if deceased also ° 
at the same time insulted another wo- 
man, it was held proper for the state 
to inquire on cross-examination as to 
whether deceased had insulted the 
other woman, and then call the laiter 
to show that the statement was false 
(Marsh v, State, supra). 


75. Raleigh, C. & S. Ry. v. Meck- 
lenburg Mfg. Co., 85 S.E. 390, 169 N.C. 
156, L.R.A.1916A 1090 [mod 82 S.E. 
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5, 166 N.C. 168, L.R.A.1916A 1079]. 


76. Hall v. State, 159 N.E. 420, 199 
Ind. 592. 
77. Matters not relevant to credit 


of witness see supra § 1012. 


Specific matters as to which inquiry 
may be made on cross-examination for 
purposes of impeachment see infra §§ 
1013-1029. 


7S. Queen v. State,.212 ee Loot nas 
Ok1.Cr. 146. 


[a] Thus (1) the limiting of cross- 
examination of a witness concerning 
matters purely collateral and not ger- 
mane to the issue, for the purpose of 
impeaching the witness, is not error, 
Queen v. State, 212 P. 1021, 23 Okl. 
Cr. 146. (2) Where it has been shown 
on cross-examination that a witness 
who testified in a homicide case toa 
threats made by defendant against de- 
ceased was a member of the coroner’s 
jury which investigated the case, and 
said nothing about his knowledge of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1010] 


against self-incrimination,*® for the purpose of test- 
ing his memory, sincerity, etc., a witness may be 
cross-examined as to matters wholly irrelevant and 
collateral to the issue in the ease;*® but a witness 
cannot be cross-examined as to collateral or irrele- 
vant matters for the mere purpose of drawing from 
him statements which may be contradicted and thus 
discrediting him,*? and it is not allowable on cross- 
examination to impeach a witness on an immaterial 
Collateral matters inquired about for the 
purpose of discrediting a witness must have some 
bearing on the matters being tried;8* and a witness 


matter. ®? 
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action.’* 


dicted.8® 


cannot, under the guise of discrediting his testimony, 


such threats while on the jury, al- 
though he knew of-them then if ever, 
it is not error to refuse to permit 
him to be asked whether the jury were 
charged to look up all the evidence 
bearing on the case, although perhaps 
it would not have been error to allow 
the question. Parham v. State, 40 So. 
dy ea Ala.. 875 


Right of court to restrict or refuse 
to allow protracted cross-examination 
generally see supra § 837. 


Discretion of court to allow cross- 
examination on collateral or irrele- 
vant matters as affecting credibility 
generally see supra § 1008. 


79. State v. Bossart, 241 N.W. 78, 
62 N.D. 11. 


Self-incrimination see supra § 870. 


80. U.S.—Armour & Co. v. Skene, 
153 F. 241, 82 C.C.A. 385; _U. S. v. Dick- 
pte 25 F.Cas.No. 14,958, 2 McLean 

5: 

Ala.—Fondren v. State, 86 So. 71, 
204 Ala. 451; Cox v. State, 50 So. 398, 
162 Ala. 66; Dilburn v. Louisville, ete., 
R. Co., 47 So. 210, 156 Ala. 228; Suttle 
v. State, 96 So. 90, 19 Ala.App. 198; 
Holcomb v. State, 94 So. 917, 19 Ala. 
App. 24 [cert den 94 So. 921, 208 Ala. 
698]; Evans vy. State, 82 So. 645, 17 
Ala.App. 155. 


D.C.—Washington & O. Ry. Co. v. 
Smith, 53 App.D.C. 184, 289 F. 582. 


Idaho.—Barton y. Dyer, 220 P. 488, 
38 Idaho 1. 


Kan.—State v. Smith, 217 P. 307, 114 
Kan. 186. 


Ky.—Roberts v. Com., 20 S.W. 267, 
14 Ky.L. 219. 


La.—State v. Johnson, 120 So. 620, 
167 La. 986; State v. Vial, 96 So. 796, 
153 Wan 883. 


Me.—New Gloucester v. Bridgham, 
28 Me. 60. 


Mo.—Kleckamp v. Lautenschlaeger, 
266 S.W. 470, 305 Mo. 528; State v. 
Miles, 98 S.W. 25, 199 Mo. 530. 


N.Y.—Pooler v. Curtiss, 3 Thomps. 
&C. 228. 


N.D.—State v. Bossart, 241 N.W. 78, 
62 N.D.11; State v. King, 204 N.W. 
969, 53 N.D. 95; State v. Rozum, 80 
N.W. 477, 8 N.D. 548. 


Or.—State v. Bacon, 9 P. 393, 13 Or. 
143, 57 Am.R. 8. 


S.C.—State v. Thompson, 110 S.E. 
133, 118 S.C. 191; State v. Rhodes, 21 
SiE8 807,22 /S\ Bi 306, 44.98.6. 325; 
Jones v. McNeil, 18 S.C.L. 466. 


Utah.—Mulliner v. McCormick & 
Co., Bankers, 257 P. 658, 69 Utah 557; 
State v. Thorne, 117 P. 58, 39 Utah 208. 


Vt.—Cummings y. Connecticut Gen- 
eral Life Ins. Co., 148 A. 484, 102 Vt. 
351; State v. Long, 115 A.-734, 95 Vt. 
485. 


Wis.—Zimmerman y. Fairbank, 35 
Wis. 368. ; 


, 
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Can.—Preston v. Thompson, 21 Can. 
L.T.Oce. Notes 464, 


See Britain v. Rice, (Tex.Civ.App.) 
204 S.W. 254 (cross-examination not 
objectionable as tending to impeach 
witness on a collateral matter). 


[a] Tlustration.—In a criminal 
case the court properly permitted the 
state to cross-examine a witness for 
the defense as to whether he was not 
a suitor of the daughter of accused. 
State v. Miles, 98 S.W. 25, 199 Mo. 530. 


[b] With view of obtaining incon- 
sistent and contradictory answers 
from him for the purpose of impeach- 
ing or destroying his credit, a witness 
may be asked irrelevant questions. 
Jones v. McNeil, 18 S.C.L. 466. 


Defendant in criminal proceeding 
see supra § 1011. 


81. U.S.—Odiorne v. Winkley. 1% 
¥.Cas.No. 10,432, 2 Gall. 51, 1 Robb 
Pat.Cas. 52°"U.S:"v. Dickinson, 25 EF. 
Cas.No. 14,958, 2 McLean 325. 


Ala.—Nolan v. State, 93 So. 529, 
207 Ala. 663; Louisville, etc., R. Co. v.* 
Quinn, 39 So. 756, 146 Ala. 830; Flinn 
v. Barber, 64 Ala. 193; Blakey’s 
Heirs v. Blakey’s Ex’x, 33 Ala. 611 
[disappr Dozer v. Joyce, 8 Port. 303, 
and foll Bivens v. Brown, 37 Ala. 422]; 
Rosenbaum v. State, 33 Ala. 354; Ortez 
v. Jewett & Co., 23 Ala. 662. 


Cal.—People v. Tiley, 24 P. 290, 84 
Cal. 651; Pierce v. Schaden, 59 Cal. 
540; People v. Griffin, 4 P.(2d) 592, 
118 Cal.App. 18. 


Del.—State vy. Pucca, 55 A. 831, 20 
Dele Tae 


Fla.—¥ields v. State, 35 So. 185, 46 
Fla. 84; Eldridge v. State, 9 So. 448, 
27 Fla. 162. 


Ill.— Chicago vy. Lonérgan, 63 N.E. 
1018, 196 Tll. 518. 


Ind.—Talburt y. Berkshire L. Ins. 
Co., 80 Ind. 434. 


Iowa.—State v. Roscum, 
295, 119 Iowa 330. 


Ky.—Hayden v. Com., 131 S.W. 521, 
140 Ky. 634; Crittenden v. Com., 82 
Ky. 164, 6 Ky... 20; Loving v. Com., 
80 Ky. 507, 4 Ky.L. 457; Feltner v. 
Commonwealth, 64 S.W. 959, 23 Ky.L. 
1110; Radford v. Com., 5 S.W. 343, 9 
Ky.L. 378. 


La.—State v. Pitre, 125 So. 617, 169 
La. 559; State v. Cox, 68 So..107,, 136 
La. 1008; State vy. Walters, 66 So. 
364, 135 La. 1070. 


Me.—State v. Benner, 64 Me. 267. 


Md.—Hopper v. Beck, 34 A. 474, 83 
Md. 647; Sloan v. Edwards, 61 Md. 
89; Munshower v. State, 55 Md. 11, 
39 Am.R. 414. 


Mass.—Kaler v. Builders’ Mut. F. 
Ins. Co., 120 Mass. 333. See Com. v. 
Mullen, 23 N.E. 51, 150 Mass. 394 (a 
witness having answered on cross-ex- 
amination that he had been in court 
before, further questions as to where 
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be cross-examined as to alleged fraudulent trans- 
actions of the party by whom he was ealled in 
which he participated, the transaction having no rel- 
evancy to the issue and the tendency of the evidence 
being to show that the party calling the witness had 
attempted to cheat the adverse party in another trans- 
Where a witness is interrogated for the 
purpose of impeachment as to a matter not relevant 
to the issue and not touched on in the direct exam- 
ination, his answer is, as a general rule, binding on 
the party cross-examining him and cannot be contra- 


and in what court are improper in the 
absence of any record to identify the 
witness). 


Mich.—Thomas v. Byron Tp., 134 
N.W. 1021,°168 Mich. 593,° 38 IuRvA. 
N.S. 1186, Ann.Cas.1913C 686. 


Minn.—State v. Jenkins, 213 N.W. 
923, 171 Minn. 173 [cit Cyc]; Paddock 
v. Kingsley, 43 N.W. 393, 41 Minn. 528. 


Mo.—State v. Aurentz, 263 S.W. 178; 
McFadin v. Catron, 25 S.W. 506, 120 
Mo. 252; Harper v. near a etc., 
R. Co., 47 Mo. 567, 4 Am.R. 


Neb.—Nickolizack v. State, ‘105 N. 
W. 895, 75 Neb. 27. 


N.H.—Seavy v. Dearborn, 19 N.H. 
oo Tibbetts v. Flanders, 18 N.H. 


N.Y.—People v. Van Tassel, 50 N.Y. 
S. 53, 26 App.Div. 465, 13 N.Y.Cr. 160 
[aff 51 N.E. 274,156 N.Y. 561,°13 NVUY. 
Cr. 289]; Morgan v. Frees, 15 Barb. 
oe Lawrence v. Barker, 5 Wend. 301. 


C.—Carr v. Smith, 39 S.E. 831, 
129. ‘N.C. 232; Crenshaw vy. Johnson, 
26 S.H. 810,120. N;C..:270;., States :v. 
Glisson, 93 N. C. 506; Radford v. Rice, 
LOR NEC So 


N.D.—Becker v. Cain, 80 N.W. 805, 
8 N.D. 615. 


Ohio.—Toledo R., etc., Co. v. Prus, 
28 Ohio C.A. 369; Toledo Rys. & Light 
Co. v. Prus, 7 Ohio App. 412. 


Porto Rico.—Mendez v. Martinez, 24 
Porto Rico’ 224, 231 [cit Cyc]. 


S.C.—Jones v. McNeil, 18 S.C.L. 466; 
State v. Alexander, 9 S.C.L. 171. 


Tex.—Liverpool, etc, Ins. Co. v. 
Ende, 65 Tex. 118; Dooley v. Boiders, 
(Civ.App.) 128 S.W. 690; Newman 
v. State, 213 S.W. 651, 85 Tex.Cr. 556; 
Cole v. State, 162 S.W. 880, 72 Tex.Cr. 
282; Flournoy vy. State, (Cr.) 59 S.W. 
902; Hoy v. State, 45 S.W. 916, 39 Tex. 
Che 340; Brite v. State, 10 Tex.App. 


Vt.—Cummings v. Connecticut Gen- 
eral Life Ins. Co., 148 A. 484, 102 Vt. 
aan Perry v. Moore, 29 A. 806, 66 Vt. 
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Gait —Preston v. Thompson, 21 Can. 
L.T.Oce. Notes 464. 


82. Ridenour v. U. S., 14 F.(2d) 
888; Stinson v. State, 80 So. 506, 76 
Fla. 421. 


[a] Thus it is not error to refuse 
to permit a witness to be asked as to 
his connection with an independent 
matter, to affect credibility, since this 
must be done on material, and not 
immaterial, issues. Ridenour NGalBigitekss 
14 F.(2d) 888, 


76 Va. 


83. Nelson v. State, 128 So. 1, 99 
Fla. 1032. 
84. Madden v. Koester, 3 N.W. 790, 


52 Iowa 692. 
85. See infra § 1344, 
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[§ 1011] (4) Cross-Examination 
If the statute contains no limitation as to the ex- 
tent of cross-examination of a party in the ease, it 
is held that the cross-examination of a party for the 
purpose of discrediting his evidence is governed by 
the same rules as govern the cross-examination of 
any other witness;8* but under a statute providing 
‘ that, where a defendant in a criminal prosecution 
testifies in his own behalf, the prosecution has a 
right to cross-examine him on all the facts to which 
he has testified, the right cannot be extended to col- 
lateral matters not testified to on direct examina- 
and it has been held to be within the sound : 
discretion of the trial court to determine whether 


tion ;°8 


86. Cross-examination of: 


Defendant in criminal prosecution 
generally see supra § 831. 


Party to civil action generally see su- 
pra §§ 828-830, 


87. U.S.—Mahoney v. U. &., 
(2d) 902. 


Ark.—Bowlin v. State, 1 S.W.(2d) 
HbS, ko Ark Tt 5: 


Ind.—Keyes v. State, 23 N.EH. 1097, 
122 Ind. 527. 


Iowa.—State v. Burris, 198 N.W. 82, 
198 Iowa 1156; State v. Dillman, 168 
N.W. 204, 183 Iowa 1147. 


La.—State v. Louviere, 124 So. 188, 
169 La. 109. 


Mo.—State v. Murray, 292 S.W. 434, 
316 Mo. 31; Asadorian v. Sayman, 
(App.) 282 S.W. 507. 


N.C.—State v. Wentz, 
176 N.C. 745. 


Okl.—Harrold y. Territory, 89 P. 
202, 18 Okl. 395, 10 L.R.A.N.S. 604, 11 
Ann.Cas. 818 [rev on other grounds 
169 F. 47, 94 C.C.A. 415]; Brummett 
v. State, 264 P. 224, 39 Okl.Cr. 284; 
Hargrove v. State, 258 P. 1060, 37 Okl. 
Cr. 386; Gabler v. State, 243 P. 981, 33 
Okl.Cr. 317; Richards v. State, 154 P. 
72, 12 Okl.Cr. 224; Whitlow v. State, 
218 Py 162, 24 OKLCrs 307. 


S.D.—State v. Vroman, 188 N.W. 
746, 45 S.D. 465. 


Tex.—Weaver v. State, 150 
68 Tex.Cr. 214. 


Utah.—State v. Johnson, 287 P. 909, 
76 Utah 84; State v. Williams, 163 P. 
1104, 49 Utah 320. 


Wis.—Schwantes v. State, 106 N.W. 
237, 127 Wis. 160. 


[a] As to accused in criminal cas- 
es, the rule admitting evidence or per- 
mitting cross-examination to affect 
eredibility is the same as the one ap- 
plicable in the case of ordinary wit- 
nesses, and not broader. State v. 
Johnson, 287 P. 909, 76 Utah 84. 


88. People y. O’Brien, 6 P. 695, 66 
Cal. 602; Gale v. People, 26 Mich. 
157; People v. Thomas, 9 Mich. 314; 
State v. Saunders, 12 P. 441, 14 Or. 
300. See Harrold v. Territory, 169 F. 
47°- 94. ©:CVA. 415 -[rev 89) P2202," 18 
Okl. 395, 10 L.R.A.N.S. 604] (holding 
that accused may be cross-examined 
on subjects of his direct examination, 
but not on other subjects). 


[a] In Missouri (1) under Rev. St. 
(1879) § 1918, the rule of the text pre- 
Valls “(State v.. Porter, 75. Mo, 171), 
(2) although prior to the passage of 
that act the same latitude of cross- 
examining a defendant in a criminal 
case was allowed as in the case of any 
other witness (State v. Testerman, 68 
Mo. 408; State v. Rugan, 68 Mo. 214; 


26 F. 


97 S.E. 420, 


S.W. 785, 


inal charge.” 


WITNESSES 


of Parties.®® 


State v. Cox, 67 Mo. 392; State v. 
Clinton, 67 Mo. 380, 29 Am.R. 506). 


89. State v. Williams, 163 P. 1104, 
49 Utah 320. 


90. Langensand v. Obert, 18 P.(2d) 
725, 129 Cal.App. 214. 


91. Dudley v. Elkins, 39 N.H. 78; 
Holloway v. State, 113 S.W. 928, 54 
Tex.Cr. 465. 


92. State v. Davis, 225 S.W. 707, 
709, 284 Mo.*695:“Asadorian v. Say- 
man, (Mo.App.) 982 S.W. 507; Blake 
v. Keiser, (Mo.App.) 267 S.w. 94; 
State v..Morgan, 176 N.W. 35, 42 S.D. 
517. 


“On cross-examination a witness 
may be asked any question which 
would test his or her accuracy or ver- 
acity, however irrelevant the ques- 
tion may be to the facts in issue, or 
however disgraceful the answer to 
the witness, except where the answer 
would expose a witness to a crim- 
State v. Davis, supra. 


[a] Improper cross-examination.— 
On cross-examination of an accused, 
the court should have sustained an ob- 
jection to questions going beyond the 
scope of the examination in chief, 
and tending to incriminate accused, 
not competent for the purpose of im- 
peachment. State v. Morgan, 176 N 
W. 35, 42 (S. BD. 517. 


Privilege of witness see supra §§ 
869-913. 


93. U.S.—Medlin v. U..S., 28 F.(2d) 
663% Rossii -v. UL Ss 9 “EC2d)r sear 
Coca-Cola Co. v. Moore, 246 F. 942, 
159 C.C.A. 214; Hart v. Atlas Knitting 
Con, BaS99e2a0 ©. CrAL Sos: 


Ala.—Dawkins v. State, 99 So. 661, 
19 Ala.App. 589; Penney v. McCauley, 
57 So. 510, 3 Ala.App. 497. 


Ariz.—Fuller v. State, 205 P. 324, 23 
Ariz. 489. 


Ark.—Ft. Smith Lumber Co. v. 
Shackleford, 171 S:w.799, 115 Ark. 
272. 


Cal.—Tagegart v. Bosch, 48 P. 1092. 


D.C.—Washington & O. Ry. Co. v. 
Smith, 53 App.D.C. 184, 289 F. 582. 


Fla.—Killingsworth v. State, 105 
So. 834, 90 Fla. 299; Wallace v. State, 
26 So. 713, 41 Fla. 547. 


Ill.—Novitsky v. Knickerbocker Ice 
Co., 180 Ill.App. 188; Looney v. Peo- 
ple, 81 Ill.App. 370; Winnebago Coun- 
ty v. Rockford, 61 Ill.App. 656. 


Ind.—Perfect v. State, 141 N.E. 52, 
197 Ind. 401; Grose v. State, 149 N.E. 
722, 197 Ind. 38; Fletcher v. Stutz 
Automobile Co. of America, (App.) 168 
N.E. 585; Baehner y. State, 58 N.E. 
741, 25 Ind. App. 597. 


Iowa.—Keeney v. Arp De La Gar- 
dee, 235 N.W. 745, 212 Iowa 45. 


1to Rico 179; 
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the cross-examination of accused, who had offered 
himself as a witness in his own behalf, was within 
the limits of the general rule as to cross-examina- 
tion to test his credibility.*®® 
affecting the eredibility of defendant testifying for 
himself and codefendant, apply equally to each.®° 


[§ 1012] ¢. Particular Subjects of Inquiry—(1) 
In General. Generally, so long as it does not call for 
hearsay evidence,®! or expose a witness to a criminal 
charge,®? any question tending to show the veracity 
or credibility of the witness regarding the matter 
testified to or the probability of the testimony is 
proper;°? but a witness cannot, under pretense of 

x 


Impeaching questions, 


Ky.—Hayden v.3sCom., 131 S.W. 521, 
140 Ky. 634. 


Ma. -——Panitz v. Webb, 130 A. 913, 149 
Mad. 75. 


Minn.—State v. Ward, 150 N.W. 
209, 127 Minn. 510, Ann.Cas.1916C 674. 


Mo.—City of St. Louis v. Worthitng- 
ton, 52 S.W.(2d) 1003; State v. Davis, 
225 S.W. 707, 284 Mo. 695; St. Louis, 
etc., R. Co. v. Continental Brick Co., 
96 S.W. 1011, 198 Mo. 698; Asadorian 
v. Sayman, (App.) 282 S.W. 507; Blake 
v. Keiser, (App.) 267. S.W. 94; State 
v. Sasseen, 75 Mo.App. 197. 


Mont.—Wingate v. Davis, 252 P. 307, 
77 Mont. 572; State v. Shadwell, 57 P. 
281, 22 Mont. 559. 


See eee v. State, 249 N.W. 
6 


N.H ee Travis, 131 A. 598, 82 
N.H. 220 

ING 2 eisai Vv. Guggenheim 
Premit 4 Co., 44 A. 762, 63 N.J.Law 

7 


N.M.—State v. Carter, 153 P. 271, 21 
N.M. 166; State v. Roberts, 138 P. 208, 
18 N.M. 480; Territory v. Garcia, 110 
P. 838, 15 N.M. 538 


N.Y.—Real v. People, 42 N.Y. 270, 
1 Cow.Cr. 228; Abel v.- Phoenix Ins, 
Co., 68 N.Y.S. 19, 57 App.Div. 629. 


N.D.—Corbett v. Great Northern 
Ry. Co., 148 N.W. 4, 28 N.D. 136. 


Ohio.—Sheridan y. Tenner, 5 Ohio 
CinCt.19;, 37 Ohio.Cinwwecs 10. 


Okl.—-Cook v. State, 253 P. 1029, 36 
Okl.Cr. 285; Pickering v. State, 240 P. 
1095, 32 Okl.Cr. 315; Hopkins v. State, 
130 P. 1101, 9 Okl.Cr. 104, Ann.Cas. 
1915B 736; Rogers v. State, 127 P. 365, 
8 Okl.Cr. 226. 


Or.—Stotts v. Wagner, 295 P. 497, 
135 Or. 243; Furbeck v. I. Gevurtz & 
Son, ,143,P.. 654,, 922,72 Or.1.2% State 
v. Olds, 22 P. 940, 18 Or. 440. 


Porto Rico.—Peo. v. Gomez, 33 Por- 
Peo. v. Munoz, 29 Porto 
Rico 486; Ramirez v. American R. 
Co., 17 Porto Rico 440. 


8.C.—Jones v. McNeil, 
466. 


Tex.—Burge v. State, 167 S.W. 63, 
73 Tex.Cr. 505; Curry v. State, 162 S. 
W. 851, 72 Tex.Cr. 463; Holloway v. 
State, 113 S.W. 928, 54 Tex.Cr. 465; 
Marsh v. State, 112 S.W. 320, 54 Tex. 
Cr. 144; Sebastian v. State, 53 S.W. 
875, 41 Tex.Cr. 248; Payne v. State, 
50 S.W. 363, 40 TextCr, 290. 


Wash.—State v. Patchen, 79 P. 479, 
37 Wash. 24. 


[a] Cross-examination held proper. 
U. S. v. Dowden, 25 F.Cas.No. 14,- 
990a, 1 Hayw.&H. 145; Southern R. 
Co. v. Dickens, 49 So. 766, 161 Ala. 
144; Coburn v. State, 44 So. 58, 151 


18 S.C.L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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impeachment or preparation therefor, be interrogated 
as to matters not relevant to his credit and which the 


Ala. 100, 15 Ann.Cas. 249; Eutaw v. 
Botnick, 43 So. 739; 150 Ala. 429; 
Western Union Tel. Co. v. Merrill, 39 
So. 121, 144 Ala. 618, 113 Am.S.R. 66; 
Williams vy. State, 40 So. 405, 144 Ala. 
14; Sanford vy. State, 39 So. 370, 143 
Ala. 78; Alabama Western R. Co. v. 
Arnett, 34 So. 997, 187 Ala. 414; Kan- 
Sas City, etc., R. Co. v. Weeks, 34 So. 
16, 185 Ala. 614; Pool’s Heirs v. Pool’s 
Ex’r, 33 Ala. 145; Sexton v. State, 121 
SUW.) 1075; 91 Ark. 589; 9 Flofler: rv. 
State, 16 Ark. 534; People v. Smith, 
66 P. 669, 134 Cal. 453; People v. Lem 
WOU, 32°P. 111597 Cal: 224; ne Maiper iw: 


Wolff, 74 A. 890, 82 Conn. 552; Liv- 
ingston v. Heck, 94 N.W. 1098, 122 
Iowa 74; State v. Watson, 72 N.W. 


283, 102 Iowa 651; “Dance v. McBride, 
43 Iowa 624; State v. McKinney, 3 P. 
356, 31 Kan. 570; Newton v. Common- 
wealth, 102 S.W. 264, 31 Ky.L. 327; 
Thompson vy. Smiley, 50 Me. 67; Joseph 
Joseph Bros. Co. v. Schonthal Iron & 
Steel Co., 58 A. 205, 99 Md. 382; People 
v. Turney, 83 N.W. 2738, 124 Mich. 542; 
Van Deusen v. Newcomer, 40 Mich. 90; 
State v. Beckner, 91 S.W. 892, 194 
Mo. 281, 3 L.R.A.N.S. 535; Bragg v. 
Metropolitan St. R. Co., 91 S.W. 527, 
192 Mo. 331; Meffogd v. Missouri, etc., 
R. Co., 97 S.W. 602, 121 Mo.App. 647; 
Illinois University v. Spalding, 57 A. 
731, 71 N.H. 168, 62 L.R.A. 817, 959; 
Axel v. Kraemer, 70 A. 367, 75 N.J.Law 
688; Rossenbach v. Supreme Court 
PUOMES T62NE 6108545 844 Ne 925 
Bayliss v. Cockcroft, 81 N.Y. 363; 
People v. Lewis, 97 N.Y.S. 1057, 111 
App.Div. 375 [aff 79 N.E. 1113, 186 N. 
Y. 583]; Matter of Steenwerth, 89 N. 
Y.S. 654, 97 App.Div. 116; People v. 
Flechter, 60 N.Y.S. 777, 44 App.Div. 
199, 14 N.Y.Cr. 328; National Park 
Bank v. West Side Bank, 115 N.Y.S. 
222; Breck v. Ringler, 13 N.Y.S. 501 
[rev on other grounds 29 N.E. 833, 129 
N.Y. 656, 3 Silv.A. 647]; Mechanics’, 
etc., Bank v. Smith, 19 Johns. (N.Y.) 


115; Gay v. Roanoke R., etc., Co., 62 
S.E. 436, 148 N.C. 336; Dorsett v. 
Clement-Ross Mfg. Co., 42 S.E. 612, 


131 N.C. 254; State v. Pritchett, 11 
S.E. 357, 106 N.C. 667; Glenn v. Phila- 
delphia, etc., Traction Co., 55 A. 860, 
206 Pa. 135; Philadelphia v. Reeder, 
34 A. 17, 173 Pa. 281; Griffin vi Kor- 
rester, 61 S.E. 389, 80 S.C. 220; Cain 
v. Atlantic Coast Line R. Co., 54 S.E. 
244, 74 S.C. 89; State v. Stukes, 53 S.E. 
643, -73 S.C. 386; Graham v. McReyn- 
olds, 12 S.W. 547, 88 Tenn. 240; Gulf, 
etc., R. Co. vy. Matthews, 93 S.W. 1068, 
100 Tex. 63 [rev (Civ.App.) 89 S.W. 
983]; Blum v. Jones, 25 S.W. 694, 86 
Tex. 492 [rev (Civ.App.) 23 S.W. 844]; 
Hudson vy. Slate, 117 S.W. 469, 58 Tex. 
Civ.App. 453; Missouri, etc., R. Co. v. 
Rich, 112 S.W. 114, 51 Tex.Civ.App. 
312; Horton v. Houston, etc., R. Co., 
103 S.W. 467, 46 Tex.Civ.App. 639; 
Waggoner v. Moore, 101 S.W. 1058, 
45 Tex.Civ.App. 308; Simmons v. 
State, 126 S.W. 1157, 58 Tex.Cr. 574; 
Holloway v. State, 113 S.W. 928, 54 
Tex.Cr. 465; Sanders v. State, 105 S. 
Wire 803i b2i-Tex.Cr As6;,., Kipper,..v. 
State. 77 Saws 611,945 (TMex.Cr;: 377s 
Southern R. Co. v. Blanford’s Adm’x, 
54 Sb 1, 105 Va. 373° 5 (Savage iv. 
Bowen, 49 S.E. 668, 103 Va. 540; Grant 
v. Spokane Traction Co., 91 P. 553, 47 
Wash. 112; Standard Mfg. Co. v. 
Slot, 98 N.W. 923, 121 Wis. 14, 105 Am. 
S.R. 1016; 
17 Wyo. 490. 


[b] Matters tending to affect pro- 
bative force of testimony.—In a prose- 
cution for perjury committed on a 
murder trial, the court erred in sus- 
taining an objection to a question 
to a witness on cross-examination, 
eliciting evidence as to whether or 


: 


Eads v. State, 101 P. 946, 


WITNESSES 


not he ran away from the place of dif- 
ficulty when the shooting began, the 
fact having a tendency to affect the 
probative force of the testimony. Jor- 
dan v. State, 74 So. 864, 16 Ala.App. 
Ba) 


Matters bearing on credibility gen- 
erally see supra §§ 916-980. 


94. U.S.—Noland v. U. S., 10 F.(2d) 
768; Mountain Copper Co. v. Van 
Buren, 133 F. 1, 66 C.C.A. 151. 


Ala.—Standard Oil Co. v. Carter, 98 
So. 575, 210° Ala. 572; “McCullars v. 
Jacksonville Oil Mill Co., 53 So. 1025, 
169 Ala:}582; Wouisville, etc., R. Co. 
v. Smith, 50 So. 241, 163 Ala. 141; 
Southern R. Co. v. Dickens, 49 So. 766, 
161 Ala. 144; Birmingham Ry., Light 
& Power Co. v. Friedman, 77 So. 59, 
16 Ala.App. 221; Bouie v. State, 67 So. 
619, 12 Ala.App. 33; Earle v. State, 56 
So. 32, 1 Ala.App. 183. 


Ark.—Bims v. Collier, 62 S.W. 598, 
69 Ark. 245. 


Colo.—Holy Cross Gold Min., etc., 
sa v. O’Sullivan, 60 P. 570, 27 Colo. 


D.C.—Ritzman v. U. S., 55 App.D.C. 
194, 3 F.(2d) 718; Rappaport v. Capital 
Traction Company, 48 App.D.C. 359. 


Fla.—Nelson vy. State, 128 So. 1, 99 
Fla. 1032; Sylvester v. State, 35 So. 
142, 46 Fla. 166. 


Hawaii.—tTerritory v. 
Hawaii 913. 


Ill.—People v. Munday, 127 N.E. 364, 
293 Ill: 181i [cert den 41 S.Ct. 13, 254 
U.S. 638, 65 L.Ed. 451]; Steinberg v. 
Schwartz, 219 Ill.App. 188. See Clark 
v. Chicago Rys. Co., 192 Ill.App. 358. 


Ind.—Williams v. State, 29 N.E. 
1079, 3 Ind.App. 350. 


Iowa.—Livingston v. Heck, 94 N.W. 
1098, 122 Iowa 74. 


Kan.—State v. Wiswell, 280 P. 780, 
128 Kan. 659. 


La.—State v. Haab, 29 So. 725, 105 
La. 230. 


Mass.—Commonwealth v. Welosky, 
177 N.E. 656, 276 Mass. 398 [cert den 
52 S.Ct. 201, 284 U.S. 684, 76 L.Ed. 
578]; Com. v. McLaughlin, 122 Mass. 
449, 


Mich.—People v. Archer, 190 N.W. 
622, 220 Mich. 552; Loranger v. Car- 
penter, 112 N.W. 125, 148 Mich. 549. 


Minn.—Barrett v. Van Duzee, 166 
N.W. 407, 139 Minn. 351; Malone vy. 
Stephenson, 102 N.W. 372, 94 Minn. 
222; Allen v. Coates, 11 N.W.. 132, 
29 Minn. 46. 


Mo.—State v. Beckner, 91 S.W. 892, 
194 Mo. 281, 3 L.R.A.N.S. 535; New- 
comb v. New York Cent., etc., R. Co., 
81 S.W. 1069, 182 Mo. 687. 


Neb.—Myers v. State, 71 N.W. 33, 51 
Neb. 517; Oberfelder v. Kavanaugh, 
32 N.W. 295, 21 Neb. 483. 


N.H.—Collins v. Benson, 120 A. 724, 
81 N.H. 10. 


N.J.—State v. Merkle, 83 A. 186, 
82 N.J.Law 172 [rev on other grounds 
85 A. 330, 838 N.J.Law 677]. 


N.Y.—Palmeri v. Manhattan R. Co., 
30 N.E. 1001, 1338 N.Y. 261, 28 Am.S.R. 
632, 16 L.R.A. 136; Hansee v. Brook- 
lyn El. R. Co., 21 N.Y.S., 230, 66 Hun 
884; Pooler v. Curtiss, 3 Thomps.&C. 
228; Sugar v. Silverman, 173 N.Y.S. 
182, 105 Misc. 293; Martin v. Wood, 4 
N.Y.S. 208 ‘Laff 5 N.Y.S. 274, 1 Silv. 
Sup. 212]. 


N.C.—Brown v. W. T. Weaver Pow- 


Honda, 31 
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cross-examining party has no right to bring out for 
other purposes.°* 


The witness may, within certain 


er Co., 52 S.H. 954, 140 N.C. 333, 3 
L.R.A.N.S. 912; Cecil v. Henderson, 
25°'S.E. 1018) 1179 NIC. 4225 


Or.—State v. Huffman, 16 P. 640, 
£6)'Or. 1:5. 


Pa.—Commonwealth v. Bryson, 120 
A, 552, 276, Pa. 566. 


Porto Rico.—Peo. v. Ramirez, 
Porto Rico 248, 255 [cit Cyc]. 


R.I.—State v. Ellwood, 24 A. 782. 
Nie 28 EY 


S.C.—Kirkpatrick v. Hardeman, 115 
S.F.. 905; 1238 S:C..21: See. State -v. 
Carson, 126 S.E. 755, 131 S.C. 331 (wit- 
ness can be impeached only as to mat- 
ters within the legitimate scope of 
cross-examination). 


S.D.—State v. Madison, 
647, 23 S.D. 584. 


Tex.—Prather v. McClelland, 13 S. 
W. 543, 76 Tex. 574; Dunman v. South 
Texas Lumber Co., (Civ.App.) 252 S. 
W. 274; International, etc., R. Co. v. 
Howell, (Civ.App.) 105 S.W. 560 [aff 
111 S.W. 142, 101 Tex. 603]; Horton 
v. Houston, etc., R. Co., 103 S.W. 467, 
46 Tex.Civ.App. 639; Weathersby v. 
State, 272 S.W. 455, 100 Tex.Cr. 209; 
Smith v. State, (Cr.) 51 S.W.(2d) 686; 
Finks v. State, 209 S.W. 154, 84 Tex. 
Cr. 5386; Pollard v. State, 125 S.W. 
890, 58 Tex.Cr. 299; Marsh v. State, 
112 S.W. 320, 54 Tex.Cr. 144; Ross v. 
State, 109 S.W. 152, 53 Tex.Cr. 295; 
Mercer v. State, (Cr.) 66 S.W. 555; 
Herod v. State, 56 S.W. 59, 41 Tex.Cr. 
597. 


Utah.—Spratt v. Paulson, 161 P. 
1120, 49 Utah 9; State v. Williams, 
103 P. 250, 36 Utah 273; Green v. La- 
clair, 99 A. 244; 91 Vt. 28. 


Wash.—Anderson v. Globe Naviga- 
tion, .Co., .107, \P.. 376,°57 Wash: (502. 


W.Va.—State v. Huff, 92 S.E. 681, 
80 W.Va. 468. 


Wis.—Schwantes v. State, 106 N.W. 
237, 127 Wis. 160. 


Wyo.—lEads v. 
17 Wyo. 490. 


[a] Thus (1) it is not error to sus- 
tain an objection to a question to the 
witness on cross-examination, where 
his answer, whatever way it might be, 
would have no distrediting effect. 
Lyman v. James, 89 A. 932, 87 Vt. 
486. (2) And so, where a conductor 
testified that his train was not run at 
a speed in excess of the limit, an ob- 
jection to a question as to whether he 
had warned the engineer not to run it 
at a high rate of speed is properly 
sustained. Missouri, K. & T. Ry. Co. 
of Texas v. Johnson, (Tex.Civ.App.) 
193 S.W. 728. 


[b] Questions held improper.—(1) 
As to who was paying expenses of the 
prosecutrix and her husband while 
awaiting trial of a rape case, and as 
to their being brought back into the 
state on a criminal charge. State v. 
Wiswell, 280 P. 780, 128 Kan. 659. 
(2) Whether the witness had not 
been drunk a number of times (Smith 
v. State, (Tex.Cr.) 51 S.W.(2d) 686), 
(3) and, in a prosecution for theft 
of an automobile, whether the wit- 
ness took a drink when he could get 
it (Weathersby v. State, 272 S.W. 455, 
100 Tex.Cr. 209). (4) Whether the 
witness, an attorney, had ever been 
Suspended from the practice of law. 
Bims v. Collier, 62 S.W. 598, 69 Ark. 
245. (5) Whether the witness, who 
was a white woman, had not been dis- 
covered by sundry persons named in 
the act of embracing a negro, the mat- 
ter being wholly collateral to the is- 


25 


122 N.W. 


State, 101 P. 946, 
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limitations, be asked questions tending to disparage 
him,®* and the extent to which cross-examination of 
this kind may be carried is usually a question of fact 
to be determined at the trial;°® but it is not proper 
to put questions for the sole purpose of disgracing 


and the question being asked 
repeatedly. Myers v. State, 71 N.W. 
33, 51 Neb. 517. (6) Whether de- 
fendant’s mother, who testified to an 
alibi, had not testified to an alibi for 
him in other cases. Mercer v. State, 
(Tex.Cr.) 66 S.W. 555. (7) Whether 
the witness was not sick with a loath- 
some disease. Herod vy. State, 56 S.W. 
59, 41 Tex.Cr. 597.. (8) Whether the 
party was an habitual litigant (Pal- 
meri v. Manhattan R. Co., 30:N.E. 
1001, 133 N.Y. 261, 28 Am.S.R. 632, 16 
L.R.A. 136) (9) or had made similar 
claims against other corporations, not 
connected with the claim in_ suit 
(Hansee y. Brooklyn El. R. Co., 21 N. 
Y.S. 230, 66 Hun 384). (10) What 
the witness had told another witness 
he was gcing to testify, as tending to 
show that the second witness had sug- 
gested his present testimony. Sylves- 
ter v. State, 35 So. 142, 46 Fla. 166. 
(11) Whether the prosecuting wit- 
ness had any means of support, the 
prosecution being for theft of an au- 
tomobile. Weathersby v. State, 272 S. 
W. 455, 100 Tex.Cr. 209. (12) When 
the witness’ husband had been en- 
gaged in the real estate business, 
the action being for damages for in- 
jury from a fall on an _ unlighted 
theater stairway. Barrett v. Van 
Duzee, 166 N.W. 407, 139 Minn. 351. 


[ce] Attack on character of an- 
other.—Where the real object of a 
cross-examination as to the particu- 
lars of the past life of a witness in a 
case of homicide is not to affect his 
credibility, but incidentally to attack 
the character of deceased, without the 
prerequired foundation then existing 
for so doing, the court may properly 
check the examination. State v. Haahb, 
29 So. 725, 105 La. 230. 


[d] Cost and market value.—In 
an action on an account for lumber, 
where the pleadings and evidence 
showed that recovery was asked for 
the reasonable market value of the 
lumber, there was no error in refus- 
ing to permit defendant to interrogate 
plaintiff's witnesses as to the cost of 
the various items of the account, 
freight charges thereon, storage and 
handling charges, etc., to determine 
the profits made and to test the cor- 
rectness of the witness’ statement as 
to each item, as affecting the weight 
of his evidence. Dunman v. South 
Texas Lumber Co., (Tex.Civ.App.) 252 
S.W. 274. 


[e] Deliberations of jury.—Where, 
on a former trial, there had been a 
disagreement of the jury, one of the 
jurors, when called as a witness on a 
subsequent trial, could not be cross- 
examined as to his having disagreed 
with the other jurors and the deliber- 
ations of the jury. State v. Huffman, 
16 P. 640, 16 Or. 15. 


[f] Immaterial matters.—In a suit 
for injuries sustained by plaintiff 
while crossing the track of defendant 
street railway, refusal to permit de- 
fendant’s counsel to ask plaintiff, “Is 
your memory good?” for the purpose 
of showing that plaintiff had been in- 
jured before and brought suit against 
a@ moving picture show, was proper, 
the answer being immaterial to any 
issue in the case. Birmingham R., 
Light & Power Co. v. Friedman, 77 So. 
59, 16 Ala.App. 221. 


[g] Matters not known by witness. 
—On the trial of a member of the 


sue, 


WITNESSES 


board of education of a town for solic- 
iting a bribe to vote for the prosecu- 
tor as principal, where the prosecutor 
testified that the supervising princi- 
pal had always commended his work 
and his school, a question on cross- 
examination. whether the supervising 
principal had not presented to the 
board an adverse report was not prop- 
er to test the credibility of the wit- 
ness, in the absence of a showing that 
he had knowledge of the making of 
the report. State v. Merkle, 83 A. 186, 
82 N.J.Law 172 [rev on other grounds 
85 A. 330, 83 N.J.Law 677]. 


[h] Reason for leaving’ employ- 
ment.—Where a former agent of de- 
fendant testified for plaintiff, in ex- 
cluding testimony as to why the wit- 
ness had left employment of the firm, 
which represented defendant, to test 
credibility, there was no error, the 
fact that the witness and his partner 
had severed relations in anger, and 
even accompanied by criminal charg- 
es, did not prove the witness at fault, 
and that issue was collateral. Kirk- 
patrick v. Hardeman; 115 S.E. 905, 
T23808:C.. 21. : 


[i] Unimportant matters.—In a 
prosecution of an officer of an in- 
solvent bank receiving a deposit, the 
recollection of the depositor as to 
what checks he had drawn which were 
not paid was not of the slightest im- 
portance, and defendant was not en- 
titled to test his memory about them. 
People v. Munday, 127 N.E. 364, 293 
Ill. 191 [cert den 41 S.Ct. 13, 254 U.S. 
638, 65 L.Ed. 451]. 


{ij] Use of drugs.—In a personal 
injury suit, exclusion of a question 
as to whether plaintiff had been an 
opium habitué for many years before 
the injury and subsequent thereto is 
not error, in the absence of any state- 
ment that defendant expected to show 
that the habit was so excessive as to 
impair plaintiff's memory, such ques- 
tion not showing that he was under 
the influence of the drug at the time 
of the injury or when testifying. 
Standard Oil Co. v. Carter, 98 So. 575, 
210 Ala. 572. 


[k] Wote at election.—On an issue 
of negligence, a witness cannot be 
asked, for the purpose of impeach- 
ment, whether at an election he voted 
a certain ticket, which was blas- 
phemous, as to compel him to answer 
would violate the secrecy of the bal- 
lot. Martin v. Wood, 4 N.Y.S. 208 [aff 
5 N.Y.S. 274, 1 Silv.Sup. 212]. 


Privilege of witness see supra §§ 
869-913. 


95. State v. Winder, 111 S.E. 530, 
183 N.C. 776; State v. Killian, 92 S.B. 
499, 173 N.C. 792; State v. Apley, 141 
Nee 740, 25 N.D. 298, 48 L.R.A.N.S. 


[a] Matters tending to discredit, 
disgrace, or incriminate the witness 
may be brought out on cross-exam- 
ination to affect his credibility. State 
v. Apley, 141 N.W. 740, 25 N.D. 298, 
48 L.R.A.N.S. 269. 


{[b] Willinguess to blacken char- 
acter of another.—Where, in a prose- 
cution for rape, defendant’s witness 
testified on direct examination that he 
had seen the prosecutrix flirting with 
men and out alone at night, it was 
proper to cross-examine him concern- 
ing his willingness to blacken the 
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the witness on matters not affecting his credibility®? 
or which are manifestly calculated, without bringing 
out anything legitimately affecting his credibility, to 
create prejudice in the minds of the jury against 
him®® or creating prejudice against the party calling 


prosecutrix’ character. State v. 
Winder, 111 S.E. 530, 183 N.C. 776. 


Cross-examination as to matters 
pearing on character of witness gen- 
erally see infra §§ 1084-1100. 


96. Collins v. Benson, 120 A. 724, 
81 N.H. To. 


97. Ala.—-Sills iv..State; 57% Sos $95 
2 Ala.App. 73. 


Cal.—People v..T. Wah Hing, 114 P. 
416, 1S Cal.App. 495: 


Fla.—Nelson vaState, 128 So. 1, 99 
Fla. 1032. ; 


Ill.—People v. ~Cleminson, 95 N.E. 
LF, 25000U: 035: 


Pa.—Commonwealth v. Kosh, 157 A. 
479, 305 Pa. 146. 


[a] Thus (1) excluding a question, 
on cross-examination, whether the 
witness’ parents were married when 
she was born is proper. Common- 
wealth v. Kosh, 157 A. 479, 305 Pa. 
146. (2) In a prosecution for abor- 
tion, where the prosecuting witness 
testified that she had been married 
for about a month, and it appeared 
she had been pregnant about three 
months, a question on cross-exam- 
ination as to who was the father 
of her child, or if any other than her 
husband was the father, was inadmis- 
sible to degrade the witness. People 
v. T. Wah Hing, 114 P. 416, 15.Cal. 
App. 195. (3) So a question as to the 
race or color of a person with whom 
the witness allegedly had improper 
sexual relations shduld be excluded. 
Se v. State, 57 So. 89, 2 Ala.App. 


98. U.S.—Gideon vy. U. S., 
(2d) 427. 


Ala.—Kelly v. State, 49 So. 535, 160 
Ala. 48. 


Cal.—People v. McDonald, 140 P. 
256, 167 Cal. 545; People v. Crandall, 
Bi, PL 185, 25) Calin 12962 * People: eva 
Wyatt, 104 P. 12, 11 Cal.App. 120. 


Ill.—People v. Fiorita, 170 N.E. 690, 
339 Ill. 78; Cox v. Adtna Casualty & 
Surety Co. of Hartford, Conn., 248 Ill. 
App. 209; People v. Sepich, 237 Ill. 
App. 178. 


Iowa.—-McConnell v. Osage, 45 N. 
W. 550, 80 Iowa 293, 8 L.R.A. 778. 


Mass.——Commonwealth v. Homer, 
127 N.E. 517, 235 Mass. 526. 


Mo.—Chenoweth v. Sutherland, 124 
S.W. 1055, 141 Mo.App. 272; Ephland 
vy. Missouri Pac. R. Co., 57 Mo.App. 
147. 


N.H.—Shea v. Hillsborough Mills, 
916) XA. 4 293577 8) EN SEL 757: 


N.Y.—Ryan v. People, 79 N.Y. 598 
[aff 19 Hun 188]; Christman v. Un- 
ion Ry. Co., 205 N.Y.S. 594, 210 App. 
Div. 104 [rev 200 N.Y.S. 800, 121 Misc. 
247]; Dodge v. Weill, 30 N.Y.S. 681, 
81 Hun 113. 


Okl.—Brummett v. State, 264 P. 
224, 39 Okl.Cr. 284; Hargrave v. State, 
258 P. 1060, 37 OkjiCr. 386. 


52 FE. 


Pa.—Commonwealth y. Rasefske, 
17 Pa.Dist.&Co. 204. 
Tex.—Taylor v. McFatter, (Civ. 


App.) 109 S.W. 395. 


Wis.—Schwantes v. State, 106 N.W. 
237, 127 Wis:.160; Buel v. State, 80 
N.W. 78, 104 Wis. 132. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


aes ui “i " ve 
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hime 


ing testimony was given.® 


[a] Thus (1) the door should not 
be thrown open so wide for impeach- 
ing evidence as to allow questions to 
be asked on the pretense that the ob- 
ject is impeachment, when there is no 
reasonable ground to expect favorable 
answers or to be able to prove by di- 
rect evidence that the unfavorable 
ones are false, and the sole tendency, if 
not the purpose, is to create suspicion 
in the minds of the jury. Schwantes 
v. State, 106 N.W. 237, 127 Wis. 160. 
(2) So, in an action by a fireman 
against a street railway for injuries 
resulting from a collision between a 
city fire truck and a trolley car, it is 
error to permit plaintiff to cross-ex- 
amine witnesses as to whether they 
received money from the street car 
company. Christman v. Union Ry. 
Co. of New York City, 205 N.Y.S. 594, 
210 App.Div. 104 [rev 200 N.Y.S. 800, 
‘121 Misc. 247]. (3) In a prosecution 
for robbery, cross-examination of de- 
fendant as to whether he had filed a 
petition in bankruptcy, or whether 
any such petition had been filed on his 
behalf, is improper as an attempt by 
unfair means to discredit defendant 
and prejudice the jury. Common- 


wealth v. Homer, 127 N.E. 517, 235 
Mass. 526. 

99. People v. Cardinelli, 130 N.E. 
855, 297 Ill. 116. See McMasters v. 


State, 33 So. 2, 81 Miss. 374 (improp- 
er to.show on cross-examination of 
the wife of defendant accused of mur- 
der that she was the mother of two 
children not born in wedlock). 


{a] MIllustration.—In a prosecution 
for homicide, the court should on its 
own motion, have stopped cross-ex- 
amination by the state’s attorney for 
the alleged purpose of impeachment, 
where he went into great detail con- 
cerning matters stated by thé witness- 
es in their formal statements to the 
police, great stress being laid on de- 
fendant’s suggestion that the witness- 
es, in order to raise money to send a 
witness out of town, rob a certain 
carpenter, and stick a knife in his 
stomach and twist it around if he of- 
fered resistance. People v. Cardinelli, 
£304 N.. 355,- 297 111, 116. 


1. West v. People, 156 P. 137, 60 
Colo. 488. 


2. Territory v. Garcia, 110 P. 838, 
15 N.M. 5388. 


3. Sylvester 
46 Fla. 166. 


4. State v. Savage, 60 P. 610, 61 
P. 1128, 36 Or. 191. , 


5. Impertinent or insulting ques- 
tions on cross-examination generally 
see supra § 844. 


6. State v. Nelson, 181 N.W. 850, 
148 Minn. 285. 


7. People v. Jacobs, 90 N.E. 1092, 
243 Ili. 580; State v. King, 204 N.W. 
969, 53 N.D. 95; State v. Williams, 103 
P. 250, 36 Utah 273. 


[a] Questions, suggesting infer- 


v. State, 35 So. 142, 


| 


The mere fact that the prosecuting attor- 
ney failed to impeach defendant after asking an 
impeaching question, otherwise proper, is, however, 
no ground for assigning error to permitting the 
question,! and the protection against needless hu- 
miliation should not be earried so far as to exclude 
questions as to faets clearly affecting credibility.” 
It is not improper to ask an impeached witness, 
for purposes of identification, when recalled for 
further examination on another day, whether he 
is the same witness as to whom the impeach- 
Where a statement 
made by counsel of what he expects to show by 
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answered.# 


tion.* 


ence.—(1) In a criminal case, where 
accused testifies in his own behalf, 
impeaching interrogatories put to him 
should be so framed as to permit of 
categorical answers, and should not 
be such as simply to suggest infer- 
ence or raise collateral issues for the 
jury. State v. King, 204 N.W. 969, 
53 N.D. 95. (2) Where, in a rape case, 
defendant testified and denied he took 
undue liberties with the prosecutrix, 
his cross-examination over objection 
concerning other little girls who, both 
before and after the offense charged, 
had visited him, so as to convey the 
idea that he permitted such children 
to call on him that he might debauch 
them, was inadmissible to affect his 
credibility or test his memory. State 
v. Williams, 103 P. 250, 36 Utah 273. 


8. Incredible or improbable char- 
acter of testimony as bearing on cred- 
ibility generally see supra § 962. 


9. Ala.—Feore v. Trammel, 102 So. 
529, 212 Ala. 325; Sorrell v. Scheuer, 
96 So. 216, 209 Ala. 268; Enterprise 
Lumber Co. vy. Porter & Newton, 46 


So. 778, 155 Ala. 426; Dawkins v. 
State, 99 So. 661, 19 Ala.App. 589; 
Harbin v. State, 99 So. 740, 19 Ala. 


App. 623 [conforming to 99 So. 100, 
210 Ala. 667]; Suttle v. State, 96 So. 
90, 19 Ala.App. 198. 


Cal.—People v. Manasse, 94 P. 92, 
153 Cal. 10; Taggart v. Bosch, 48 P. 
1092; Elsey v. Domecg, 299 P. 794, 
114 Cal.App. 42. 


D.C.—Rappaport v. Capital Trac- 
tion Company, 48 App.D.C. 359. 


Ga.—Frank v. State, 80 S.B. 1016, 
141 Ga. 243. 


Tll.— Hughes v. Ferriman, 119 Ill. 
App. 169; Edmunds Mfg. Co. v. Mc- 
Farland, 118 Ill.App. 256; Sauter v. 
Anderson, 112 Ill.App. 580. 


Iowa.—Keeney v. Arp De La Gar- 
dee, 235 N.W. 745, 212 Iowa 45. 

Kan.—Leavens v. Hoover, 
877, 93 Kan. 661. 

kKy.—O’Daniel v. Smith, 66 S.W. 284, 
23 Ky... 1822. 


Mass.—Jaglenaski v. Anderson Coal 
Mining Co., 102 N.E. 62, 214 Mass. 573. 


Mich.—Busch v, Nester, 38 N.W. 
458, 70 Mich. 525. 


Mo.—State vy. Murray, 292 S.W. 434, 
316 Mo. 31. 


Neb.—O’Connor y. State, 243 N.W. 
650, 123 Neb. 471; Morton vy. State, 
234 N.W. 414, 120 Neb. 575. 

Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 


N.J.—De Candia v. Weisman, 150 A. 
414, 106 N.J.Law 455. 


N.C.—State v. Beal, 
LOINC. oS. 


OkI.—Hopkins vy. State, 130 P. 1101, 
9 Okl.Cr. 104, Ann.Cas.1915B 736. 


Or.—-State v. Winfree, 299 P. 1005, 


145 P. 


154 S.E. 604, 


Sneers and innuendo.? c 
examination, to attempt to discredit the witness by 
sneers and innuendo® or insinuation and imputa- 
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the answers to his questions on cross-examination 
does not show that such answers will test the ac- 
curacy, veracity, or credibility of the witness, it is 
not error to refuse to allow such questions to be 


It is improper, on cross- 


[§ 1013] (2) Specific Matters*‘—(a) Accuracy and 
Probability of Statements. ; 
examined to test the accuracy,® or the probabil- 


A witness may be cross- 


136 Or. 531. ee 
Pa.—Com. v. Stanely, 19 Pa.Super. 
58. 


Porto Rico.—Peo. v. Gomez, 33 Por- 
to Rico 179. 


Tex.—Taylor v. State, 229 S.W. 552, 
89 Tex.Cr. 112. 


ft cai v. Ward, 17 A. 483, 61 Vt. 
153. 


Wash.—Shoemaker v. Bryant Lum- 
ber & Shingle Mill Co., 68 P. 380, 27 
Wash. 637. 


[a] Rule applied.—(1) It is not 
improper to go into the witness’ his- 
tory to test his accuracy on cross- 
examination. State v. Murray, 292 S. 
W. 434, 316 Mo. 31. (2) In a prose- 
cution for homicide, where it appear- 
ed that accused was intoxicated at 
the time, cross-examination as to 
where he got a rifle was properly al- 
lowed to test the accuracy of his 
statement that he was too drunk to 
remember anything. McGuffin v. 
Staten/59.,Sosc635, 178) Adast 4003) 
Where on the trial of an indictment 
for embezzlement defendant’s exam- 
ination in chief took a wide range, 
covering practically the reliability of 
his mode of doing business and the 
accuracy of his bookkeeping, it was 
competent to show on his cross-exam- 
ination that he was unreliable, that 
his bookkeeping was not accurate, 
and that he was mistaken as to the 
general scope of his business trans- 
actions, and that, as a witness, he was 
not credible. Com. v. Stanley, 19 Pa. 
Super. 58. (4) In an action by an in- 
jured passenger, where the engineer 
testified that the track was about per- 
fect, so trains could. run eighty or 
ninety miles an hour with safety, he 
may be cross-examined as to numer- 
ous derailments in that vicinity, to 
test his testimony concerning the 
roadbed. Delano v. Peirce, 225 F. 976, 
141 C.C.A. 98. (5) Where a witness 
testifies as to a deficiency in the 
quantity of land claimed to constitute 
a breach of covenant, questions on 
cross-examination to test the accur- 
acy of his testimony and to elicit the 
method by which he determined a 
shortage were proper. Davis v. Fain, 
(Tex.Civ.App.) 152 S.W. 218. 


[b] Accuracy of legal advice.—De 
Candia v. Weisman, 150 A. 414, 106 N. 
J.Law 455. 


[ce] Accuracy of record on which 
statement is predicated.——Where a 
railroad car inspector gave important 
testimony against plaintiff suing for 
injuries from a defective handrail on 
a car, predicated on a record he claim- 
ed to have made, it is permissible on 
cross-examination to test the ac- 
curacy of the record. Gordon v. Kan- 
sas City Southern Ry. Co., 121 S.W. 
80, 222 Mo. 516. 


[ad] Witness who testifies to fact 
of ownership may be cross-examined 
with respect to the particular facts 
constituting the basis of the claim of 
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ity,*® reasonableness, reliability,12 or truthful- | ness’® of his statements. 


ownership. Daffron v. Crump, 69 Ala. 
77; Wallace v. Wallace, 17 N.W. 905, 
62 Iowa, 651. 


10. Cal.—Meyer v. McNutt Hospi- 
tale 159. 43 6f578 (Cale 156i; 
Wevel, 149 B45 702; 27. Cal App. 257); 
Fountain v. Connecticut Fire Ins, Co. 
of Hartford, (App.) 117 P. 630. 


Ill.— Poppers y. Peterson, 
App. 571. 


Iowa.—State v. Dangelo, 166 N.W. 
587, 182 Iowa 1253. 


La.—-State v. Foster, 91 So. 411, 150 
ae 974: 


Md.—Mattingly v. 
A. 205, 106 Md. 461. 


Mich.—People v. Turton, 158 N.W. 
870, 192 “Mich. 331. 


Mont.—Cuerth y. Arbogast, 136 P. 
883, 48 Mont. 209; State v. Hall, 125 
P. 639, 45 Mont. 498. 


N.Y.—James v. Fundanic, 179 N.Y. 
S. 165. 


Okl.—Harding v. State, 180 P. 391, 
16 OK1LCr. 47. 


R.I.—Russell v. Cavaca, 137 A. 778. 


pee State v. Roberts, 2385 N.W. 


Tex.—Green v. State, 300 S.W. 65, 
108 Tex.Cr. 320; Magee v. State, 168 
S.W. 96, 74 Tex.Cr. 296; Taylor. v. 
Stare. 16 7 Sew... 56) 174") Tex. Cra 3 
Walling v. State, 128 S.W. 624, 59 Tex. 
Cr. 279: 


Vt.—Cross v. Passumpsic Fiber 
Leather Co., 98 A. 1010, 90 Vt. 397; 
Mears v. Daniels, 78 A. 737, 84 Vt. 91. 


Wis.—Keeley v. Great Northern R. 
Co., 121 N.W. 167, 139 Wis. 448. 


“A party should be permitted to ask 
a witness upon cross-examination any 
question, an answer to which favor- 
able to the cross-examiner would ei- 
ther tend to contradict or weaken his 
direct testimony or destroy the in- 
jurious impression naturally to be 
gathered from such testimony.” 
Fountain v. Connecticut Fire Ins. Co. 
ote Hartford, (Cal.App.) 117 P. 630, 

d. 


[a] Zllustrations.—(1) Where, a 
witness testifies that he signed a cer- 
tain instrument without reading it, it 
is proper, on cross-examination, to in- 
quire as to his previous business, to 
show that he is a man of experience 
and affairs. Poppers v. Peterson, 43 
Tll.App. 571. (2) Where plaintiff tes- 
tified that, on the security of three 
hundred dollars, he permitted a stran- 
ger to take cattle valued at one thou- 
sand four hundred dollars under an 
agreement amounting to a bailment, 
with an option to purchase, a ques- 
tion asked him on cross-examination 
as to whether he made an investiga- 
tion as to such person’s standing or 
character is proper. Cuerth v. Arbo- 
Past, 136, Py/383, 348 .Mont,.209.-.. (3) 
Where an automobile driver stated 
he was acting about his employer’s 
business, a question as to where he 
intended to take women companions 
was proper to test his story (Russell 
v. Cavaca, (R.I.) 137 A. 778), (4) and 
so is a question as to whether the 
women were met by arrangement 
(Russell v. Cavaca, supra), (5) and 
whether the route taken was out of 
the way (Russell v. Cavaca, supra). 
(6) Where a witness testified that a 
door was installed for ventilation, it 
was proper to show, in cross-examin- 
ing him that for ventilation it would 
have been better had the door been 
cut in another location (Cross v. Pas- 


43 Ill. 


Montgomery, 68 


People v.” 


sumpsic Fiber Leather Co., 98 A. 1010, 
90 Vt. 397) (7) and that none of the 
other rooms had the arrangement, and 
that, as a ventilator, it had disad- 
vantages (Cross v. Passumpsic Fiber 
Leather Co., Supra). (8) Where a 
witness testified as to a statement of 
the prosecutrix that she was over 
seventeen at the time of an alleged 
rape, and that such statement had 
been made in the summer time, it was 
proper for the state on cross-exam- 
ination to show that the witness had 
been in jail during that summer. 
Magee v. State, 168 S.W. 96, 74 Tex. 
Cr. 296. (9) Where the president\of 
a corporation who was accused of de- 
frauding its customers claimed that 
another had charge of its affairs, it 
was competent to cross-éxamine him 
relative to the purchase of a house 
with the corporation’s money to show 
that he used its money as his own. 
State v. Hall, 125 P. 639, 45 Mont. 498. 
(10) Where a witness testified in chief 
that he was to do certain work for the 
party calling him without compensa- 
tion, the adverse party could cross- 
examine him as to the fair price of 
the work done. Mears v. Daniels, 78 
A. 737, 84 Vit.<91.3 @l1)\ Where, in an 
action by one who was struck and in- 
jured by a horse and wagon driven by 
defendant’s servant, there was a con- 
flict between the testimony of the 
servant and plaintiff's witnesses as to 
the speed at which the servant was 
driving, it was proper to permit plain- 
tiff to prove by the servant, without 
production of the record of convic- 
tion, that he had been arrested and 
paid a fine for fast driving on that 
very occasion. Mattingly v. Mont- 
gomery, 68 A. 205, 106 Md. 461. (12) 
Where defendant’s engineer testified 
his engine did not move at the time 
of the accident and could not because 
the air was on, plaintiff could show 
on cross-examination that the en- 
gineer had trouble with his engine five 
days before, when it would not stand 
still with the air on. Keeley v. Great 
Northern Ry. Co., 121 N.W. 167, 139 
Wis. 448. (13) Refusal, in a prosecu- 
tion for statutory rape, to permit 
cross-examination of the prosecutrix 
respecting a previous opportunity for 
intercourse, is erroneous. State v. 
Roberts,’ ¢S.D:) (235 UN. Ws) 506.) Gr4) 
Defendant’s wife, who, in order to 
show absence of malice aforethought, 
had testified to making a statement 
to defendant of an insult offered to 
her by the man whom defendant shot, 
may, on cross-examination, be asked 
whether the statement she made to 
defendant was a correct statement of 
what had taken place. State v. Fos- 
ter, “91 So. 411; 150 la. (971.2 Cb) 
Where the sheriff testifies that he 
was unable to find defendant to arrest 
him, for the purpose of showing that 
defendant was secreting himself to 
avoid arrest, he may be cross-examin- 
ed as to whether or not defendant’s 
father told the sheriff that he would 
have defendant surrender himself the 
next day. State v, Allen, 69 N.W. 274, 
100 Iowa 7. 


11. King vy. -State, 129 So. 316,223 
Ala.App. 572. 

12. People v. Newsome, 125 N.E. 
(35, 29) Sil tis = Sullavan® v.. Boston 


Hlevated R. Co., 84 N.E. 844, 199 Mass. 
438, 21° GDURVAIN.S. 136: ~~ MeCaunan «v2 
Molinee; LIS Now. Os ae Co veht. 15. 
Challis v. Lake, 51 A. 260, 71 N.H. 90. 


{a] Rule applied.—(1) In an ac- 
tion to recover a deposit in a bank 
which was defended on the ground 
that the depositor had been given a 
double credit on a single deposit, the 
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court erred in not permitting the de- 
positor to cross-examine the cashier 
as to errors made in accounts with 
other customers, where the cashier 
testified that he was relying on the 
bank’s books in giving his testimony, 
and the jury were asked to believe 
the accuracy of the bank’s books, rec- 


ords, and certain inferences drawn 
therefrom. MeCannan v. Tolfree, 
19:8, Naw. 19%, 22:7} Mich. 15.. \.(2)~in 


an action for injuries to a passenger, 
the court did not err in allowing 
plaintiff to cross-examine defendant’s 
conductor as to his understanding of 
the rules of the road, to show that the 
conductor’s failure to make a report 
as required by the rules was because 
a truthful report. would have shown 
his own misconduct, and that his tes- 
timony- at the trial was not therefore 
entitled to credit. Sullivan v. Bos- 
ton Blevated R. Co., 84 N.E. 844, 199 
Mass. 73, 21 L.R.A.N.S. 36. (3) Where 
a physician, in an action against him 
for negligent and unskillful practice, 
testified that he had had much experi- 
ence in the medieal practice, was an 
ordinarily skillful physician, and had 
practiced in the state for some years, 
he might be cross-examined as _to 
whether he had a license to practice 
medicine when he attended plaintiff, 
as affecting the reliability of his tes- 
Challis y. Lake, 51 A. 260, 
71 N.H. 90. 


[b] Intoxication.—Cross-examina- 
tion as to whether the witness was 
drunk or sober at the time to which 
his testimony relates is proper to test 
the reliability of the testimony. Peo- 
ple v. Newsome, 125 N.E. 735, 291 Ill. 
pl 


13. U.S.—Lawlor‘v. Loewe, 209 F. 
CON, 126: (CCAS 445 .fate sb S Olen uo, 
230 UnSo) Daa. OO) nC. wo eds 


Ala.—Parker v. Newman, 75 So. 
479, 200 Ala. 103; Posey v. State, 38 
So. 1019, 143 Ala. 54; Largin v. State; 
104 So. 50, 20 Ala.App. 550; Harbin v. 
State, 99 So. 740, 19 Ala.App. 623 


| [conforming to 99 So. 100, 210 Ala. 


667]. 


Ark.—Missouri Pac. R. Co. v. Watt, 
52 S.W.(2d) 634, 186 Ark. 86. 


Cal.—In re Fiood’s Estate, 21 P. 
(2d) 579; Meyer v. McNutt Hospital, 
¥59 "Pr '436" £73 "Cally L156. “People ys 
Deatrick, \159 P. 175, 30 Cal. App. 507; 
People v. Level, 149 Pt 772, 27 Cal. 
App. 257; People v. Currie, 111 P. 108, 
14 Cal.App. 67. 


D.C.—Kidwell v. United States, 38 
App.D.C, 566. 


Fla.—Wilson & Toomer Fertilizer 
Co. v. Lee, 106 So. 462, 90 Ma. 632; 
eon v. State, 13 So. 429, 32 Fla. 


Idaho.—State v. Fong Loon, 158 P. 
233, 29 Idaho 248, L.R.A.1916F 1198. 


1l.—People. v. Ficke, 175 N.B. 543, 
343 Ill. 367. 


Iowa.—Morrow v. Scoville, 221 N. 
W. 802, 203 Iowa 1134; State v. Dan- 
gelo, 166 N.W. 587, 182 Iowa 1258. 


La.—State v. Constanza, 102 So. 
507, 167.La. 41h. 


Mass.—Commonwealth v. Sansone, 
147 N.B. 574, 252 Mass. 71; Griffin v. 
Hustis, 125 N.E. 387, 234 Mass. 95; 
Commonwealth v. Russ, 122 N.E. 176, 
232 Mass. 58. 


Minn.—Dalton Adding Mach. Co. v. 
Bailey, 162 N.W. 1059, 137 Minn. 61. 


Miss.—Mackie v. State, 103 So. 379, 
138 Miss. 740. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1014-1015] 


[§ 1014] (b) Business or Occupation.!* 
ing on the credibility of the testimony of a witness, 
inquiry may be made on cross-examination as to his 
business or occupation,!® and his acts?® or habits?’ 
in connection with the performance of his duty. 
In a criminal ease, however, it is not proper to show 
that the witness was engaged in a eriminal business 


Mo.—Powell v. Union Pac. R. Co., 
=e S.W. 628, 255 Mo. 420; Hilgedick 
Greubbel, 151 S.W. 731, 246 Mo. 
Lio; Haire v. Schaff, (App.) 190 S.W. 


N.J.—Miller v. I. P. Thomas & Son 
Co., 98 A. 193, 89 N.J.Law 364. 


N.C.—In re Staub’s Will, 90 S.E. 
IPOM LT IN. Ce 138. 


Okl.—Rogers v. State, 127 P. 365, 
8 OKLCr. 226. 


Tex.—Tyrone v. State, 180 S.W. 125, 
77 Tex.Cr. 498; Hicks v. State, 171 S. 
W. 755, 75 Tex.Cr. 461; Robbins v. 
Wynne, (Cr.) 28 S.W.(2d) 225 [rev 
on other grounds 44 S.W.(2d) 946]; 
Taylor v. State, 167 S.W. 56, 74 Tex. 
Cr. 3; Reagan vy. State, 157 S.W. 483, 
70 Tex.Cr. 498; Weaver v. State, 150 
S.W. 785, 68 Tex.Cr. 214; Foreman v. 
State, 134 S.W. 229, 61 Tex.Cr. 56; 
Morrow vy. State, 120 S.W. 491, 56 Tex. 
Cra 519: 


Vt.—Comstock’s Adm’r v. Jacobs, 84 
A. 568, 86 Vt. 182; Holbrook v. J. J. 
Quinlan & Co., 80 A. 339, 84 Vt. 411. 


{a] Rule applied.—(1) Cross-ex- 
amination of defendant tending to 
impeach his testimony showing physi- 
cal deficiency of sexual] ability to com- 
mit rape is proper. People v. Dea- 
trick, 159 P. 175, 30 Cal.App. 507. (2) 
The state on cross-examination of a 
witness for defendant in perjury, who 
has testified substantially as he tes- 
tified in the case in which the perjury 
is charged to have been eommitted, 
may show how he bore himself, how 
feebly and hesitatingly he testified, 
when confronted in that case with an 
indignant outburst from the woman 
whose character he had assailed by 
his testimony. State v. Campbell, 104 
A. 653, 93 Conn. 3. (3) Where a prose- 
euting witness testifies that deceased 
was a lumberman, and employed by a 
particular company, accused, te dis- 
credit the witness, may ask on cross- 
examination whether he did not know 
that deceased was a professional pok- 
er player. State v. Garner, 66 So. 181, 
135 La. 746. (4) An officer of de- 
fendant company, who is a witness for 
the latter in an action by a servant 
for persona] injuries, may properly be 
required to state on cross-examina- 
tion, as affecting his credibility, if 
any other company will be compelled 
to pay the judgment, if rendered 
against defendant, although the offi- 
cer has testified that defendant com- 
pany will have to pay it, and that the 
officer, as a stockholder, will be com- 
pelled to pay a portion thereof, as 
a negative answer will show his ma- 
terial interest in the suit, and an af- 
firmative answer will show a con- 
flict with his former testimony, which 
the jury are entitled to consider. 
Shoemaker v. Bryant Lumber & Shin- 


gle Mill Co., 68 P. 380, 27 Wash. 
637. 
[b] Questions not relevamt to is- 


stile are admissible, on cross-examina- 
tion if for the purpese of testing the 
accuracy of information or of the 
truth of such evidenee of the witness 
being examined. Harbin y. State, 99 
So. 740, 744, 19 Ala.App. 622 [con- 
forming to 99 So. 100, 210 Ata. 667]. 


{c] Reason assigned for act.—(1) 
cross-examination designed te show 


, 


WITNESSES 


As bear- 


fairness.?? 


that the witness’ reason for an act 
was different from that to which he 
testified is proper. Piggly-Wiggly 
Stores v. Lowenstein, 147 N.E. 771, 
197 Ind. 62; Dayton Folding Box Co. 
v. Danciger, 143 S.W. 855, 161 Md. 
640; Miles v. Vermont Fruit Co., 124 
A 559.5 98h Vitis | C2) hus. where 
defendant’s business manager testi- 
fied in chief that he rejected a half 
carload of sugar delivered in barrels, 
solely because the contract called for 
delivery in bags, he was properly 
cross-examined as to whether he knew 
at the time that defendant was under 
contract to take a half car of the 
Sugar packed in barrels, as it went 
to the credibility of his testimony as 
to the reason given for rejecting the 
sugar. Piggly-Wigegly Stores v. Low- 
enstein, supra. (3) So it was proper 
eross-examination of defendant, sued 
for refusal to accept potatoes, bought, 
and who had testified that they were 
not of the quality called for, and that 
he had notified the freight agent that 
he would not accept them on that 
account, to show by him that he knew 
the price of potatoes had declined be- 
fore he received notice of their ar- 


rival. Miles v. Vermont Fruit Co., 
supra. 
14. Business or occupation as bear- 


ing’ on credibility generally see supra 
§ 919. 


15. 
779. 


Ala.—Boyette v. Bradley, 
647, 211 Ala. 370. 


Mo.—State v. McLaughlin, 50 S.W. 
315, 149 Mo. 19. 


N.Y.—People v. Giblin, 21 N.B. 1062, 
ane IND OG Aa CAN Uons aie INE SROr, 


Tex.—Missouri, ete., R. Co. v. Cal- 
non, 50 S.W. 422, 20 Tex.Civ.App. 697; 
Sexton v. State, 88 S.W. 348, 48 Tex.Cr. 
ah Cage vy. State, (Cr.)) 55)>S..W. 


U.S.—Nelson v. Boldt, 180 F. 


100 So. 


Nera v. Powers, 47 A. 830, 72 
Vt. 168 


[a] Tlustration.—Where plaintiff's 
witness testified that he was a pas- 
senger on a street car which collided 
with plaintiff's automobile, that it 
was racing with a jitney, and that 
he did not see the automobile before 
it was hit, he was properly eross- 
examined as to what jobs he had, after 
having testified that he had been in 
eity for four or five months prior to 
the accident. Boyette v. Bradley, 100 
So. 647, 211 Ala. 370. 


[b] 
no error in requiring a witness for 
defendant to detail all the occupations 
and businesses he has been following 
for several years. Sexton v. State, 
88 S.W. 348, 48 Tex.Cr. 497. (2) 
Where accused was indicted for bur- 
glarizing and stealing from a building 
belonging to a state witness who tes- 
tified that the business belonged to a 
partnership of which he was a mem- 
ber, it was error to exclude cross-ex- 
amination regarding the witnesgy’ rela- 
tion to the business. Taylor v. State, 
72 So. 557, 15 Ala.App. 72. 

[ce] Nature of medical practice.— 
Where a medical witness, on cross-ex- 
amination, nas identified certain medi- 


‘ 
\ 


In criminal case (1) there is’ 
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or associated with it in any way which would tend to 
prove the commission of other crimes.*® 
[§ 1015] (c) Candor and Sincerity.'® 
ing on the credit to be given to the testimony of a 
witness, it is proper on cross-examination to test 
his sineerity?° and good faith,” and his candor?” and 
So, where interested witnesses testify as 


As bear- 


cal advertisements as his, they may be 
read to the jury as a portion of the 
cross-examination, for the purpose of 
showing the nature of his practice and 
affecting his credit, but the newspaper 
in which they are contained cannot be 
laid before the jury. Com. v. Hersey, 
2 Allen (Mass.) 178. 


16. Pace v. Louisville & N. R. Co., 
(Ala.) 52 So. 52; Lombardi v. Yulin- 
sky, 119 A. 873, 98 N.J.Law 332. 


[a] Violation of employer’s rule. 
—In an action for alleged injury to 
plaintiff’s eye from a defective lubri- 
eator on a locomotive, where the con- 
ductor on the train testified that he 
was on the engine at the time and 
place when and where plaintiff located 
the accident resulting in his injury, 
and saw no occurrence of the kind, 
plaintiff could ask him whether he 
violated a rule of his employer when 
he rode upon the engine to discredit 
his statements. Pace v. Louisville & 
N. Rov Co., (Ala.) 52) So: 52: 


[b] Acts subsequent to injury.— 
Where defendant has testified that he 
invariably put up danger lights at 
night, and the evidence tended to show 
that the accident resulted from the 
absence of a light, it is competent to 
ask him on cross-examination if he 
put up a light after the accident, as 
affecting his credibility., Lombardi v. 
Yulinsky, 119 A. 873, 98 N.J.Law 332. 


17. Missouri Pac. R. Co. v. Watt, 
52 S.W.(2d) 634, 186 Ark. 86. 


{a] Dlustration.—In an action for 
damage in a railroad crossing acci- 
dent, “the flagman may be asked on 
cross-examination, for the purpose of 
testing his truthfulness or credibility, 
what his habits have formerly been in 
performing his duties at the crossing. 
Missouri Pac. R. Co. v. Watt, 52 S.W. 
(2d) 634, 186 Ark. 86. 


18. State v. Wade, 270 S.W. 
3807 Mo. 291. 


19. Manner of testifying as bear-. 
ae08 credibility generally see supra 


$9 
20. 
485, 


298, 


Williamson v. State, 102 So. 
20 Ala.App. 394; Dawkins v. 
State, 99 So. 661, 19 “Ala. App. ‘589? 
Holcomb vy. State, 94 So. 917, 19 Ala. 
App. 24 [cert den 94 So. 921, 208 Ala. 
698]; Evans v. State, 82 So. 645, 17 
Ala.App. 155; State v. Bellard, 61 So. 
537, 132 La. 491. 


[a] Irrelevant and immaterial mat- 
ter may be inquired into on cross- 
examination for the purpose of test- 
ing the witness’ sincerity. Holcomb 
v. State, 94 So. 917, 19 Ala.App. 24 
[cert den 94 So. 921, 208 Ala. 698]; 
FEY State, 82 So. 645, 17 Ala. App. 


21. State v. Stilwell, 221) RP. 274, 
109 Or. 643. 
22. People v. Morrigan, 29 Mich. 


4; Beaubien vy. Cicotte, 12 Mich. 459. 
23. Beaubien v. Cicotte, supra. 


[a] Thus a question whether the 
witness did not testify on a former 
trial that he “said yes and no, and 
played good Lord and good devil, be- 
cause he did not know into whose 
hands he might fall,” goes directly to 
his fairness and candor, and is al- 
lowed to test the value of the witness 
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to the value of land, it is within the diseretion of the 
court to permit questions on cross-examination as 


to what they would give for it.*# 
[§ 1016] (d) Certainty as 


as one likely to afford reliable evi- 
dence to the jury. Beaubien v. Cicot- 
te, 12 Mich. 459. 


24. Martin v. Ince, (Tex.Civ.App.) 
148 S.W. 1178. 


Discretion of court on cross-exam- 
ination to test credibility generally 
see supra § 1008. 


25. People v. Munday, 215 I1l.App. 
356 [aff 127 N.E. 364, 293 Ill. 191]. 


[a] Thus it is not error to refuse 
to permit a witness, a depositor in the 
bank, to be asked how much he owed 
the bank at certain times, when, 
owing to the fact that he could not 
know what checks had been presented 
and not paid, he would have been un- 
able to answer accurately. People v. 
Munday, 215 Iil.App. 356 [aff 127 N.H. 
3646293 Tl, 1947: 


26. Central of Georgia R. Co. v. 
Edmonson, 33 So. 480, 135 Ala. 136; 
People v. Wallin, 22 N.W. 15, 55 Mich. 
497; Jones v. Boston & M. R. R., 102 
OO CS auINe Olt ea Canapib.ell tev. 
State, 280 S.W. 1068, 103 Tex.Cr. 488. 


fa] MTllustratious.—(1) It is proper 
to allow a witness to be asked on 
cross-examination whether he is as 
positive as to every other fact testi- 
fied to by him as he was as to the par- 
ticular fact then asked about. Cen- 
tral of Georgia R. Co. v. Edmonson, 33 
So. 480, 135 Ala. 336; Campbell v. 
State, 280 S.W. 1068, 103 Tex.Cr. 488. 
(2) In a crossing accident case, a 
question on  cross-examination of 
plaintiff’s civil engineer as to whether 
he was as sure of the matter as he 
was of anything else about his meas- 
urements is not objectionable. Jones 
v. Boston & M. R. R., 102 A. 882, 78 
N.H. 551. (3) A witness who testi- 
fied that he thought the man he saw 
at a certain place was defendant 
might be asked on cross-examination 
if there was any doubt existing in his 
mind that the man seen was defend- 
ant. People v. Wallin, 22 N.W. 15, 55 
Mich. 497. 


27. Bradford v. State, 41 So. 1024, 
147 Ala. 118; Halladay v. Murphys- 
boro Supply Co., 203 Ill.App. 142. 


[a] hus, where, on a prosecution 
for betting at a game played with 
eards at a public place, witnesses tes- 
tified that they did not think the 
place could be seen from a certain 
public road, it was proper for the 
state, on cross-examination, to ask the 
witnesses if they could testify that 
the playing at that place could not 
be seen from any point along the pub- 


lic road. Bradford v. State, 41 So. 
1024, 147 Ala. 118. 
28. Newberry v. Atkinson, 64 So. 


46, 184 Ala. 567. 


to Facts. 
where, under the circumstances, it is impossible to 
give an accurate answer,” a witness may be interro- 
gated as to his certainty concerning the matters 
about which he has testified,?® or be asked whether 
he is positive about a matter which he has not stat- 
ed positively in his direct examination;?7 but a judg- 
ment will not be reversed because an objection was 
sustained to such a question.?8 Where a witness has 
positively identified one of the parties, cross-exami- 
nation as to whether he had ever been mistaken in 
the identity of a person is immaterial and irrele- 


WITNESSES 


vant.?9 


Except 


into.®3 


the suit.*4 


[a] Thus, although this form of 
question has been tolerated, a judg- 
ment will not be reversed because an 
objection was sustained to a question 
asked a witness, ‘“‘You are just as 
positive about that as you are any- 
thing else you have testified about?’ 
Newberry v. Atkinson, 64 So. 46, 184 
Ala. 567. 


29. Bradbury y. State, (Ok1.Cr.) 
299. Pi 510i sss S 


Cross-examination as to irrelevant 
or immaterial matters generally see 
infra § 809. 


30. Conduct prior to testifying as 
bearing on credibility generally see 
supra §§ 937-948. 


31. Ala.—Banks v. State, 39 So. 
921; Lakey v. State, 101 So. 537, 20 
Ala.App. 78 [cert den 101 So. 541, 211 
Ala. 615]. 


Ky.—Foure v. Commonwealth, 283 
S.W. 958, 214 Ky. 620. 


Minn.—State v. Hayward, 65 N.W. 
63, 62 Minn. 474. 


N.Y.—People v. Becker, 
396, 210 N.Y. 274. 


Or.—Stotts v. Wagner, 295 P. 497, 
135) Or, 243; 


W.Va.—Forney v. Ferrell, 4 W.Va. 
729. 


fa] MTllustrations.—(1) Cross-ex- 
amination of commonwealth’s witness 
as to whether she had talked to any- 
one about the case is proper, where 
she denied knowledge of the sender 
of a package of clothing received by 
her from a state in which deceased’s 
sister lived. Foure vy. Commonwealth, 
2838'S. Wit 958,214 Ky. 620252) ‘Etiis 
proper cross-examination to ask de- 
fendant’s witness, in a murder prose- 
cution, as to whom she had been talk- 
ing to about case. Lakey v. State, 101 
So. 537, 20 Ala.App. 78 [cert den 101 
So. 541, 211 Ala. 615]. 


[b] Private conversation with 
counsel.—A witness may be asked 
whether he had any private conversa- 
tion with the counsel of the party 
calling him, in relation to his testi- 


104 N.E. 


mony in the case, prior to being 
sworn. Forney v. Ferrell, 4 W.Va. 
729 ; 

[c] Concert of witnesses. — (1) 


Where two witnesses testify to the 
same facts, they may be interrogated 
on eross-examination as to conversa- 
tions between them about the matter. 
State v. Hayward, 65 N.W. 63, 62 
Minn. 474. (2) So, where three ac- 
complices were granted immunity, and 
were confined by the state pending 
trial, accused was entitled to show, 
on the cross-examination of any of 
them, that they were in constant com- 
munication, nor was the error in ex- 


§§ 1015-1017] 


[§ 1017] (e) Conversations between Witness and 
Other Persons.°° 
examination as to whether he has discussed the facts 
of the case with any other person,*! and where such 
conversations throw light on his credibility, the wit- 
ness may, on cross-examination, be asked as to con- 
versations had before accrual of the cause of action, 
the commission of the crime, or the arrest of accus- 
ed;?2 but conversations which do not tend to affect 
the credibility of the witmess should not be inquired 
A party offering himself as a witness may 
properly be asked whether he has made any agree- 
ment to share with anyone what he may recover in 


A witness may be asked on eross- 


* 
~ 


cluding such evidence cured by the 
fact that it subsequently appeared 
that there was opportunity for con- 
ference. People v. Becker, 104 N.E. 
396, 210 N.Y. 274. 


32. Petrelli v. City of New Haven, 
163 A. 759, 116 Conn. 144; State v. 
Lee, 45 N.W. 545, 80 Iowa 75, 20 Am. 
S.R. 401; State v. Avery, 145 So. 535, 
176 La. 264; De Arman y. State, 189 
S.W. 145, 80 Tex.Cr. 147. 


[a] Thus (1) where defendant jus- 
tified on the ground that deceased had 
ruined his sister, and introduced his 
brother to show deceased had been 
guilty, the court properly permitted 
the state to draw from such brother, 
on cross-examination, a statement 
that he and defendant had discussed, 
before the killing, alleged impreper 
relations between another brother and 
their sister. De Arman v. State, 189 
S.W. 145, 80 Tex.Cr. 147. (2) Cross- 
examination of a witness offered to 
rebut the state’s evidénce that defend- 
ant had threatened decedent as to 
whether the witness had told others 
he was looking for the killing is 
proper to impeach the witness. State 
v. Avery, 145 So. 535, 176 La. 264. (3) 
Where the tenant’s son testified that 
a walk whereon a fall occurred was 
not reasonably safe, he may be asked 
whether he had ever spoken regarding 
such condition to the landlord before 
the accident. Petrelli v. City of New 
Haven, 163 A. 759, 116 Conn. 144. 


S3. State v. Munchrath, 43 N.W. 
211, 78 Iowa 268; Klein v. Beeten, 172 
N.W. 736, 169 Wis. 385, 5 A.L.R. 1237. 


{a] Illustrations.—(1) A question 
on cross-examination of defendant 
whose automobile ran into the ditch, 
injuring one riding with him, “Isn’t it 
a fact that you told V. and several 
others that you reached over to put 
up the wind shield in order to protect 
the children as far as possible, and 
you were guiding the car with one 
hand, and in doing so you ran into the 
ditch?’’ was too indefinite for the pur- 
pose of impeachment, and an objection 
was properly sustained. Klein v. 
Beeten, 172 N.W. 736, 169 Wis. 385, 
5 A.L.R. 1237. (2) Where two per- 
sons, jointly indieted with defendant, 
having had no communication with 
each other, gave the same account of 
the killing at the time of their arrest, 
a refusal to allow defendant to ask 
one of them whether he did not havea 
private conversation with the other at 
a place named, two%r three days after 
the murder, was proper, as the ques- 
tion was not proper cross-examina- 
tion, or necessary for impeachment. 
State v. Munchrath, 48 N.W. 211, 78 
Iowa 268. 


34. Delaware, L. & W. R. Co. vy. 
Dailey, 37 N.J.Law 526. . 


For later cases, developments and changes in the law see Annotations, same title and section number, 


«ta 


§§ 1018-1020] 


[§ 1018] (f) Failure To Testify at Former Trial 
It has been held improper to eross- 
examine a state’s witness, for the purpose of testing 
his credibility, as to whether he knew of a former 
trial, at which he was not present,®® unless there is 
a suggestion that he concealed facts known to him,** 
or that facts had since arisen reflecting unfavorably 
on his failure to appear and testify.** 
hand, it has been held not error to permit the state 
to ask one of defendant’s witnesses, on cross-exam- 
ination, whether he had testified at a former trial,*° 
or as to why he had not testified in a former suit ;*° 
but in a prosecution for murder it is improper to ask 
a witness for defendant whether he testified at the 
coroner’s inquest to the facts as to which he has 
testified without first showing that he had an oppor- 


or Hearing.** 


tunity to do so.*? 


35. Conduct in connection with 
prior trial as bearing on credibility 
generally see supra § 943. 


36. Thompson vy. State, 
826, 104 Tex.Cr. 637. 


{a] Reason for rule.—‘‘The fact 
alone that one knew something about 
a case, and that he was not called to 
testify, would not affect his credibil- 
ity when called at a later time.” 
Thompson vy. State, 285 S.W. 826, 827, 
104 Tex.Cr. 637. 


37. Thompson v. State, supra; Rice 
Mar otates: LO) Suwon 1lD6, plan bex@r, 
255. 


285 S.W. 


38. Thompson v. State, 285 S.W. 
826, 104 Tex.Cr. 637; Dina v. State, 
78 S.W. 229, 46 Tex.Cr. 402. 


39. Grimes v. State, 141 S.W. 261, 
64 Tex.Cr. 64. 


40. Barber v. State, 142 S.W. 577, 
64 Tex.Cr. 96. 


[a] In prosecution for perjury 
committed by accused, who was a de- 
fendant in a civil action, cross-exam- 
ination of accused’s witnesses as to 
their whereabouts during the civil 
suit, and why they did not testify in 
‘that suit, is proper. Barber v. State, 
142 S.W. 577, 64 Tex.Cr. 96. 


41. Larrance v. People, 78 N.E. 50, 
222 Til. 155. 

42. Business or occupation see 
supra § 1014. 


43. Haney v. State, 101 So. 533, 20 
Ala.App. 236 [cert den 101 So. 5387, 211 
Ala. 614]. 


44. I1)1.—Toledo, ete, R. Co. v. 
Bailey, 43 Ill.App. 292 [aff 33 N.E. 
1089, 145 Ill. 159]. 


Iowa.—State v. Wasson, 101 N.W. 
1125, 126 Iowa 320. 


Mich.—Wilbur v. Flood, 16 Mich. 
40. 


Okl.—Sights v. State, 166 P. 458, 13 
Ok1.Cr. 627. 


Utah.—People v. Hite, 33 P. 254, 8 
Utah 461. 


[a] Thus it is permissible on 
cross-examination to inquire into 
antecedents of a witness by showing 
his vocation, manner of life, etc., 
when the facts sought to be elicited 
are pertinent to the issue. Sights v. 
State, 166 P. 458, 13 Okl.Cr. 627. 


45. Hendricks v. Mechanics’ Bank, 
88 N.Y.S. 176. 


[a] Insane asylum.—(1) A _ wit- 
ness may be aSked on cross-examina- 
tion whether he has ever been an in- 
mate of an insane asylum. Hendricks 
v. Mechanics’ Bank, 88 N.Y.S. 176. 
(2) Cross-examination as to mental 
condition: of witness as bearing on 


* 
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ness, *2 


the court.*® 
On the other 


ness ;°° 
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[§ 1019] (g) History and Antecedents of Wit- 
As bearing on the credibility of the testi- 
mony of the witness, inquiry may be made, on cross- 
examination, into his age,#* antecedents,** place of 
residence,*® history,*® opinions,*7 use of intoxi- 
cants,*® and the number of times he has been before 
In a criminal case it is also proper to 
show the association and surroundings of the wit- 
and he may be questioned as to conduct on 
his part which would affect his credibility if such 
conduet is admitted.°* 


[§ 1020] (h) Inconsistent Acts or Omissions.>? 
As bearing on his credibility, a witness may be cross- 
examined as to inconsistent acts or conduct gener- 
ally,®? aets or conduct inconsistent with his testi- 


mony,°* or omissions on his part which tend to dis- 


credibility see infra § 1021. 


46. Sneed v. State, 255 S.W. 895, 
159 Ark. 65; State v. Murray, 292 S.W. 
434, 316 Mo. 31. 


47. Caven v. Bodwell Granite Co., 
59 A. 285, 99: Me. 278. 


48. Armour vy. Skene, 153 F. 241, 
82. C.C.AL 385. 


[a] Thus, in a prosecution for il- 
legal liquor selling, it was not error 
for the court to permit questions as 
to whether a witness used intoxicants 
in an attempt to discredit him. State 
y: (Pierce, 92. :A4.-238, 88 Vt. 277. 


Cross-examination as to use of in- 
toxicants as affecting: 


Intelligence and mental and physical 
condition of witness see infra § 
1021. 


Memory and accuracy of recollection 
see infra § 1024. 


Observation see infra § 1026. 


49. State v. Callian, 33 So. 363, 109 
La. 346. 
[a] Rule applied where accused 


became a witness in his own behalf. 
a v.: Callian, 33) Sos :863; 109) La, 


Cross-examination as to accusations 
or convictions of crime see infra §§ 
1095-1097. 


50. State v. Wade, 
307 Mo. 291. 


51. State v. Barnes, 29 S.W.(2d) 
156, 325 Mo. 545. 


_52. Conduct inconsistent with tes- 
timony as bearing on credibility gen- 
erally see supra § 939. 


Cross-examination as to inconsist- 
ent statements see infra § 1273. 


53. Blake y. Malliet, 84 N.Y.S. 161. 


[a] Thus, where, at the beginning 
of a trial, plaintiff was permitted to 
amend his complaint so>as to change 
his action from one on an account 
stated to one on an indorsement of a 
check returned for nonpayment, it 
was error to refuse defendant the 
right to test plaintiff’s credibility by 
exposing his inconsistency on cross- 
examination. Blake v. Malliet, 84 N. 
eaSue Ons 


54. U.S.—Lilly v. Hamilton Bank, 
WS Raabe, kO2 C.C.A. 1, 29 Tuk. Aun Ss 
558. 

Conn.—Czarnecki y. Derecktor, 71 A. 
354, 81 Conn. 388. 


Ga.—Anderson v. Brown, 72 Ga. 713. 


Ill.—People v. Ball, 164 N.E. 1388, 
333 Ill. 104. 


Ind.—Bedgood v. State, 17 N.E. 621, 
1150Inay 275. 


270 S.W. 298, 


La.—State v. Caron, 42 So. 960, 118 
La. 349. 


Md.—Annarina v. Boland, 
84, 136 Md. 365. 


Mich.—-Alpena Tp. v. Manville, 117 
N.W. 338, 153 Mich. 732; People v. 
Farrell, 100 N.W. 264, 137 Mich. 127. 


Mo.—State v. Smith, 90 S.W. 440, 
190 Mo. 706. 


N.J.—American Well Works v. 
Royal Indemnity Co., 160 A. 560, 109 
N.J.Law 104; State v. Foster, 97 A. 
787, 89 N.J.Law 45. 


N.Y.—Blumberg v. Bezozi, 45 N.Y. 
S. 672, 20 Mise. 286 frev ‘438 N.Y-S: 
1151, 19 Misc. 424]. 


Ohio.—Townsend v. State, 17 Ohio 
Cir.Ct.N.S. 380. 

Or.—Krewson vy. Purdom, 11 P. 281, 
13 Or. 568. 


Pa.—Irish v. Smith, 8 Serg.&R. 573, 
11 Am.D. 648; Philadelphia vy. Dob- 
bins, 24 Pa.Super. 136. 


111i A, 


S.D.—Heying v. Roane, 147 N.W. 
269, 34 S.D. 90: 

Tex.—Galveston, ete, R. Co. v. 
Bohan, (Civ.App.) 47 S.W. 1050; 


Southworth v. State, 109 S.W. 133, 52 
Tex Creb32 


Vt.—Bagley v. Mason, 37 A. 287, 69 
Wit tue 


Wash.—State v. Austin, 173 P. 725, 
103 Wash. 638; Schneider v. Great 
Noe R. Co., 91 BP: 565, 47 Wash. 

oO. 


[a] Tllustrations.—(1) Where a 
witness, on direct examination, tes- 
tified that a chattel belonged to the 
wife, cross-examination showing that 
he had on occasions mortgaged the 
chattel as his own was proper to im- 
peach him. Heying v. Roane, 147 N. 
W. 269, 34 S.D. 90. (2) In an action 
for an assault and battery, which de- 
fendant denied, cross-examination of 
defendant as to whether he did not, 
two months thereafter, leave the 
state and pass under an assumed 
name, to avoid arrest, was proper to 
discredit his testimony. Bagley v. 
Maison, 37, "AL (287, 69 "Vt. 17orne Cs) AL 
witness called to impeach a will on 
the ground of the incapacity of the 
testator might be asked on cross-ex- 
amination whether he had not accept- 
ed a devise under the will. Trish v. 
Smith, 8 Serg.&R. (Pa.) 573, 11 Am.D. 
648. (4) In a prosecution for murder 
accused may be cross-examined as to 
drawing a revolver on other persons 
before he shot deceased, as tending 
to lessen the credit the jury would 
give to his testimony that he shot de- 
ceased because he feared he would 
lose his life. People v. Farrell, 100 
N.W. 264, 187 Mich. 127. (5) Where 
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eredit him.®® 


[§ 1021] (i) Intelligence and Mental and Physical 
A witness may be cross-examined to 
test his intelligence,®? this rule applying although 
the court has held him competent to testify;°® and, 
as bearing on the question of the credibility of his 
testimony, he may be cross-examined as to his mental 
condition at the time of testifying,®® or at the time 
to which his testimony referred,®° his physical con- 
dition at that time,®! and his mental attitude toward 


Condition.*®® 


the case.®? 


a witness stated that he was on watch 
at a hotel on a night in question, that 
the rules of the hotel required him to 
be there constantly, and that he al- 
ways obeyed the rules, it was proper 
to show on cross-examination to af- 
fect his credibility and the weight of 
his testimony instances in which he 
did not obey the rules, but left the 
hotel. State v. Smith, 90 S.W. 440, 
190 Mo. 706. (6) Where an adminis- 
trator seeks to set aside an agreement 
of his intestate on the ground that 
deceased was of insufficient mental 
capacity, and the administrator has 
testified that deceased was always 
very deficient in business ability, and 
for many years previous to the agree- 
ment incompetent to make trades, it 
may be shown on cross-examination 
that five years before he had himself 
made trades with deceased involving 
large interests.. Anderson v. Brown, 
72 Ga. 718. (7) In a trial for rape, 
a question, asked the prosecuting wit- 
ness on cross-examination, whether 
she had not voluntarily submitted to 
sexual intercourse a short time be- 
fore the alleged rape, with one of de- 
fendants, who, according to her testi- 
mony had participated in the rape, 
was relevant, as bearing on her credit, 
and a refusal to compel her to answer 
was error, although-the indictment 
had been nolle prossed as to such de- 
fendant, and the fact of such inter- 
course had been testified to by him. 
Bedgood v. State, 17 N.E. 621, 115 Ind. 
275. (8) In a wife’s action for aliena- 
tion, the trial court erred in refusing 
to allow the wife on cross-examina- 
tion to be asked whether in her prior 
divorce proceeding she had not pro- 
duced a woman other than defendant 
as the woman who had had improper 
relations with her husband. Anna- 
rina v. Boland, 111 A. 84, 136 Md. 365. 
(9) Where a witness for defendant 
stated that a witness for plaintiff was 
untruthful, he may on cross-examina- 
tion be asked if he did not give the 
witness a recommendation when he 
quit defendant’s employ. Galveston, 
ete., R. Co. v. Bohan, (Tex.Civ.App.) 
47 S.W. 1050. (10) In an action by a 
township against its treasurer for 
moneys claimed to have been with- 
held by him, he might be cross-exam- 
ined as bearing on his credibility as 
to whether he did not collect taxes, 
and fail to mark them paid on the tax 
roll, whereby the taxes were returned 
delinquent. Alpena Tp. v. Manville, 
117 N.W. 338, 153 Mich. 732. 


Cross-examination as to inconsist- 
ent or contradictory statements see 
infra § 1273. 


55. Ala.—Penney v. McCauley, 
So. 510, 3 Ala.App. 497. 


Ky.—Ball v. Commonwealth, 16 S. 
W.(2d) 793, 229 Ky. 139. 


N.D.—State v. Apley, 141 N.W. 740, 
25 N.D. 298, 48 L.R.A.N.S. 269. 


Tex.—Curry v. State, 162 S.W. 851, 
72 Tex.Cr. 463; Henderson v. State, 
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[§ 1022] (j) Intent To Assert Claim. 
wife sues for injuries, it is proper, as bearing on his 
credibility, to ask her husband, on cross-examination, 
whether he intends to make claim for her services 
and money paid for nursing, in case his wife recov- 


ers.°? 


Vt.—State v. Manley, 74 A. 231, 82 
Vt. 556. 


[a] Dlustrations.—(1) In a prose- 
cution for violation of the local op- 
tion liquor law, testimony elicited on 
ecross-examination of defendant that 
he had never mentioned the testimony 
given on direct examination before 
was proper as impugning his credit. 
Henderson v. State, 101 S.W. 208, 50 
Tex.Cr. 604. (2) Where an ex-sheriff 
testified for defendant that the prose- 
cutrix had told him that defendant 
was not guilty, cross-examination as 
to whethershe informed the prosecu- 
tor of this fact, as his office required, 
was permissible. Curry v. State, 162 
SW; 851,72 Tex:Cr. 463. (3). Where, 
in a prosecution for incest, defend- 
ant testified that his daughter told 
him who was the father of her child, 
he was properly required to answer 
on cross-examination whether he ever 
went to the person and charged him 
with such act, or made any claim 
against him. State v. Manley, 74 A. 
231, 82 Vt. 556. (4) Cross-examina- 
tion of witnesses as to whether like 
testimony had been given by them on 
former trials should be permitted. 
Ball v. Commonwealth, 16 S.W.(2d) 
793, 229 Ky. 139. (5) So it is proper 
to show on cross-examination that a 
witness, who detailed a transaction, 
remained silent when asked about it 
before trial. Penney v. McCauley, 57 
So. 510, 3 Ala.App. 497. 


56. Mental capacity as bearing on 
eredibility generally see supra §§ 922-— 
928. 


57. Blanchard v. People, 203 P. 662, 
70 Colo. 555; Ellarson v. Ellarson, 190 
N.Y.S. 6, 198 App.Div. 103; Henry v. 
State, 119 P. 278, 6 Okl.Cr. 430. 


, 58. Blanchard v. People, 203 P. 662, 
70 Colo! 555; HEllarson v. Ellarson, 190 
N.Y.S. 6, 198 App.Div. 103. 


59. Mason vy. State, 168 S.W. 115, 
74 Tex.Cr. 256, Ann.Cas.1917D 1094. 


[a] Thus it may be established by 
cross-examination that the witness 
had been adjudged insane, and that 
such judgment had never been set 
aside. Mason v. State, 168 S.W. 115, 
74 Tex.Cr. 256, Ann.Cas.1917D 1094. 


60. Ables v. State, 291 S.W. 554, 
106 Tex.Cr. 169; Irvin v. State, 148 
S.W. 589, 67 Tex.Cr. 108; Joseph v. 
State, 127 S.W. 171, 59 Tex.Cr. 82. 


{a] Effect of intoxicating liquor 
which he had been drinking at the 
time to which his testimony referred 
is a proper subject of cross-examina- 
tion. Ables v. State, 291 S.W. 554, 
106 Tex.Cr. 169. 


61. Joseph v. State, 127 S.W. 171, 
D9) hex: Cre. Siz 


[a] Thus permitting defendant to 
Interrogate a witness for the state 
fully as to how much intoxicating 
liquors he drank on the night pre- 
ceding, and on the day of, a homicide 
in question, and as to whether he had 
slept any that night, was proper to 


101 S.W. 208, 50 Tex.Cr. 604. 


[§ 1023] (k) Knowledge and Experience.*+ 
is proper to permit a witness to be cross-examined 
in order to test his information or knowledge as 
to the facts concerning which he has testified,*® 


§§ 1020-1023] 


Where a 


It 


show the physical and mental condi- 
tion of the witfess at the time, but 
there was no error in refusing to per- 
mit him to be asked, for the same 
purpose, what places he visited the 
preceding night. Joseph v. State, 127 
S.W. 171,: 59° Tex.Cr. $2: 


62. Jones v. State, 17 S.W.(2d) 
1059, 112 Tex.Cr. 625; Dugan v. State, 
199 S.W. 616, 82 Tex.Cr. 422. 


[a] For example, accused’s wit- 
ness may be cross-examined to show 
that he tried to get the state’s wit- 
nesses drunk. Dugan v. State, 199 S. 
W.. 616, .82) 'Tex.Cr,, 422. 


63. Poore v. Boston & M. R. Co., 
90° A. 791, 77 N.H. 595: 


64. Knowledge and recollection as 
bearing on credibility generally see 
supra §§ 929-932. 


65. U.S.—Wolf v. Edmunson, 240 
HY53, 152 .CC. AS 89% US. wa Miowery, 
25 F.Cas.No. 15,122, 1 Sprague 109. 


Ala.—Southern Bitulithic Co. v. 
Perrine; 67) :Soz) 601; 191--Ala.? 411% 
Pritchard v. Fowler, 55 So. 147, 171 
Ala. 662; St. Louis, etc., R. Co. -v. 
Phillips:; 51 So. 638, 165° -Ala? ; 
Thomas v. State, 47 So. 257, 156 Ala. 
166; Alabama Power Co. v. Seott, 104 
So. 873, 21 Ala.App. 27; Dawkins v. 
State, 99 So. 661, 19 Ala.App. 585; 
oie v. State, 88 So. 58, 17 Ala. App. 


Cal.—-Sharp v. Hoffman, 21 P.. 846, 
79 Cal. 404. 


Colo.—Fishel v. Goddard, 69 P. 607, 
30 Colo. 147. é 


Idaho.—Barton v. Dyer, 220 P. 488, 
38 Idaho 1. 


Ill.—Chicago v. Marsh, 87 N.E. 319, 
238 Ill. 254; Mertens v. Southern Coal, 
ete.,,Co., 85 N.E. 748, 235 311. 540 daft 
140 Ill.App. 190]; Shellabarger Ele- 
vator Co. v. Illinois Cent. R. Co., 212 
Ill.App. 1. 


Ind.—Louisville, ete., R. Co. v. Fal- 
vey, 3 N.E. 389, 4 N.E. 908, 104 Ind. 
409; Terre Haute Electric Co. v. Wat- 
son, 70 N.E. 9938, 33 Ind.App. 124. 


Towa.—State v. Hixson, 227 N.W. 
166, 208 Iowa 1233; Salinger v. West- 
ern Union Tel. Co., 126 N.W. 362, 147 
Iowa 484; Holmes v. Rivers, 124 N.W. 
801, 145 Iowa 702. 


Kan.—Polley v. Kansas City Oil 
Con let P.VoliGeso wane ioe 


Ky.—Watkins vy. Southern Nat. 
Bank of Richmond, 265 S.W. 615, 205 
Kyi wh oe 


Md.—Home Credit Co. y. Fouch, 
142' A. 515,155 *Mad) 3845 Panitz' vy. 
Webb, 130 A. 918, 149 Md. 75. 


Mich.—WHcklesdafer yv. Obets, 189 N. 
W. 58, 219 Mich. 591; Johnson v. Gron- 
din, 136 N.W. 428, 170 Mich. 447. 


Minn.—Lott v: Lott, 218 N.W. 447, 
174 Minn. 13. 


Mo.—State v. Ford, 228 S.W. 480, 
286 Mo. 624; Consumers’ Glue Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and the souree,®* means,*7 limits®® 


Samuel Bingham’s Son Mfg. Co., 181 


S.W. 1086, 193 Mo.App. 90. 


Neb.—Union Nat. Bank of Beloit, 
Kan. v. Moomaw, 184 N.W. 51. 


Nev.—Sherman vy. Southern Pac. 
Co., 111 P: 416, 115 P. 90933 Nev. 385, 
Ann.Cas.1914A 287. 


N.M.—State v. Sena, 219 P. 496, 29 
N.M. 146. 


Ohio.—Allen v. Lowe, 19 Ohio Cir. 
CEM353;, 10 “Ohio Cir: Dec: 1353: 


Or.—Oldenburg v. Oregon Sugar 
Co., 65 P. 869, 39: Or. 564. 


Pa.—Filbert v. Dechert, 22 Pa.Su- 
per. 362. 

R.I.—Carr v. American Locomotive 
Co., 58 A. 678, 26 R.I. 180. 


S.D.—Coffey, Carr & Coffey v. Carl- 
berg Co., 212 N.W. 496, 51 S.D. 117. 


Tex.—Denton v. English, (Civ.App.) 
171 S.W. 248; Englefield v. Interna- 
tional & G. N. Ry. Co., (Civ.App.) 159 
S.W. 1033; Berry v. State, 223 S.W. 
212, 87 Tex.Cr. 559. 


Wyo.—State v. Longpre * Camer- 
on, 251 P. 468, 35 Wyo. 482 


{a] Cross-examination hela prop- 
er as to knowledge of: (1) Extent of 
beneficiary membership in good 
standing in lodge and so subject to oa 
sessment. Sovereign Camp, W. O. 

v. Adams, 86 So. 737, 204 Ala. een, 
42) Fraud in inception or transfer of 
note. Home Credit Co. v. Fouch, 142 
A. 515, 155 Md. 384; Grange Trust Co. 
v. Brown, 49 Pa.Super. 274. C3) 
Greater danger of crossing between 
intersections. Landham v. Lloyd, 136 
So. 815, 223 Ala. 487. (4) Noncompli- 
ance with contract for elevator. Ala- 
bama Machinery & Supply Co. v. 
Roquemore, 87 So. 4385,°205 Ala. 244. 
(5) Other quarrel between accused 
and decedent. Humphries v. State, 56 
So. 72, 2 Ala.App,; 1. (6) Vicious or 
dangerous character of dog. McCul- 
lar v. Williams, 116 So. 137, 217 Ala. 


BT's: (7) Vicious propensities of 
mules. Alabama Fuel & Iron'Co. v. 
Bush, 86 So. 541, 204.Ala. 658. (8) 


Whether contestee, in election contest, 
was a registered voter. Davis v. 
Teague, 125 So. 51, 220 Ala. 309 [ap- 
peal dism 50 S.Ct. 248, 281 U.S. 695, 
74 L.Ed. 1123]. (9) Whether witness 
had ever seen a Still or knew this was 
a still. Salter v. State, 117 So. 610, 
22 Ala. App. 550. 


[b] Cross-examination held im- 
proper as to knowledge of defendant’s 
overpayment of income tax at time 
contract was made to audit books and 
secure refund, as being incompetent, 
irrelevant, and calling for conclusion. 
Coffey, Carr & Coffey v. Carlberg Co., 
212 N.W. 496, 51.S.D. 117. 

{e] Unfavorable inference, drawn 
from facts elicited from _a_ witness, 
opens the door for the admission on 
cross-examination of the knowledge 
of witness tending to rebut such un- 
favorable inference. Henry v. State, 
146 N.E. 822, 196 Ind. 14. 

66. U.S.—Watson v. U. S., 6 F.(2d) 
§70. 

Ala.—Southern Bitulithie Co. v. 
Perrine, 67 So. 601, 191 Ala. 411; Tate 
v. State, 5 So. 575, 86 Ala. 33; Mc- 
Grew & Harris v. Walker, 17 Ala. 824. 

Mich.—Hart v. Walker, 59 N.W. 174, 
100 Mich. 406. 

Miss.—Perry v. State, 116 So. 430, 
150 Miss. 293. 

N.Y.—Schwartz v. Wood, 21 N.Y.S. 
10538, 67 Hun 648. 

Vt.—Cowles v. Cowles’ Adm’r, 71 A. 
TOT, 81 Vt1498-5 
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and extent®® of | such knowledge. 


Wash.—Birkel v. Chandler, 66 P. 
406, 26 Wash. 241. 


But see Christie v. Henley, 31 N.E. 
579, 5 Ind.App. 59 (holding that, in an 
action for the balance due on a sale 
of his interest by one partner to his 
copartner, cross-examination of plain- 
tiff as to how he ascertained the in- 
debtedness of the firm, to which he 
answered “from the firm books,” was 
not proper cross-examination). 


[a] As not being hearsay.—That 
the knowledge of an officer of a large 
corporation as to facts connected with 
its business is gained largely from 
others and from records in the course 
of the business does not render his 
testimony as to such facts incom- 
petent as hearsay, and while cross- 
examination as to his source of knowl- 
edge is proper, and may affect the 
weight of his testimony, that ques- 
tion is for the jury. Transcontinental 
Petroleum Co. v. Interocean Oil Co., 
26208. 278. 


[b] In prosecution for violation of 
Prohibition Law, where papers con- 
taining incriminating evidence were 
taken illegally, refusal to allow cross- 
examination to show that those pa- 
pers were the source of the witness’ 
information, as predicate for striking 
testimony, was error. Watson v. U. 
S., 6 F.(2d) 870. But see Smith v. U. 
S., 9 F.(2d) 386 [cert den 46 S.Ct. 488, 
271 U.S. 674, 70 L.Ed. 1145] (holding 
that a refusal to permit cross-exam- 
ination of a prohibition agent as to 
the source of his information that ac- 
cused would attempt to land liquor 
without paying duties in violation of 
the Tariff Act was proper, as having 
no tendency to prove either the guilt 
or the innocence of defendants). 


[c] Source of opinion.—In a homi- 
cide case in which the defense was in- 
sanity, evidence of conversations be- 
tween accused’s brother and his moth- 
er and sister on the subject of accus- 
ed’s insanity was competent on cross- 
examination to test the value of the 
witness’ opinion that accused was in- 
nocent by showing the source of such 


opinion. Smith v. State, 62 So. 184, 
182 Ala. 38. 
[d] Where witness is to testify as: 


to the walue of services, the court 
may permit cross-examination as to 
the source of knowledge before the 
testimony is given, but it is not error 
to refuse this, as on general cross- 
examination ‘as to the source of 
knowledge the jury may weigh the 
witness’ testimony. Birkel v. Chand- 
ler, 66 P. 406, 26 Wash. 241. 


67. Ala.—Harbin v. State, 99 So. 
740, 19 Ala.App. 623 [conforming to 
99 So. 100, 210 Ala. 667]. 


Cal.—Thornburgh v. Hand, 7 Cal. 
554; People v. Warner, 145 P. 545, 25 
Cal.App. 751. 


Conn.—In re Nichols, 62 A. 610, 78 
Conn. 429. 


Idaho.—In re Brown’s Estate, 15 P. 
(2d) 604, 52 Idaho 286. 


Iowa.—State v. ahah i N.W. 545, 80 
Iowa 75, 20 Am.S.R. 


Mass.—Com. v. Sere, 
766, 167 Mass. 434. 


Okl.—Henry v. State, 119 P. 278, 6 
Okl.Cr. 439. 


Or.—Oregon Pottery Co. v. Kern, 
47 P. 917, 80 Or. 328. 


Tex.—Williams v. State, 170 S.W. 
708, 75 Tex.Cr. 56; Phillips v. State, 
128 S.W. 1100, 59 Tex.Cr. 534. 


[a]. Condition of excavation.—In 
an action for an injury to a passenger 
caused by her stepping into an ex- 


45 N.E. 
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He may likewise be cross-examined 


eavation made by defendant, cross- 
examination of plaintiff's husband 
after he had testified that the condi- 
tion of the excavation the day after 
when a photograph was taken was 
the same as it was the day of the ac- 
cident, as to how he could tell, when 
he had already stated that he did not 
examine the excavation on the day be- 
fore, is proper. Rawles v. Los An- 
geles Gas & Electric Corporation, 138 
P. 369, 23 Cal.App. 455. 


[b] Distinguishing coin.—A _ wit- 
ness having identified a smooth quar- 
ter found in defendant’s possession, 
as an incriminating circumstance, the 
court did not err in limiting the cross- 
examination to the means by which 
he assumed to distinguish the coin 
from any other like coin. People v. 
Warner, 145 P. 545, 25 Cal.App. ‘751. 


[ec] Identification of writer of let- 
ter.—In a prosecution for bigamy, 
where letters from defendant to the 
first alleged wife were not introduced, 
but where her mother was permitted 
to testify that she had received them, 
defendant had the right to cross-ex- 
amine her as to how she knew the let- 
ters were written by him. Harris v. 
State; pLOIS.We hab. Lexee Cage 


[d] Police officers should be re- 
quired on cross-examination to an- 
Swer any question reflecting on their 
means of knowledge. Patrick v. 
State, 278 S.W. 432, 102 Tex.Cr. 434. 


[e] Reputation of house.—A wit- 
ness, who has testified that a place 
did not have the reputation of a 
house of ill fame, may be asked 
whether he is married, whether he 
has sons, what interest he has in such 
places, and whether he has talked 
with others in regard to the house, 
since the answers sought to _ be 
brought out may tend to show that, 
from his habits, the witness would 
not be apt to know the reputation of 
the house. State v. Lee, 45 N.W. 545, 
80 Iowa 75, 20 Am.S.R. 401. 


68. Birmingham First Nat. , Bank 
v. Allen, 14 So. 335, 100 Ala. 476, 46 
Am.S.R. 80, 27 L.R.A. 426; American 
Benevolent Assoc. v. Stough, 83 S.W. 
126, 26 Ky.L. 1093; Rea v. Pittsburg, 
ete; RetCo578 A713) 229) Paleo 
Am.S.R. 721; Hillen v. State, 1 S.W. 
(2d) 883, 108 Tex.Cr. 516. 


[a] Thus (1) in an action against 
a bank to recover a deposit paid out 
by defendant on checks to which 
plaintiff's name was forged, plaintiff 
may be asked to point out in a pack- 
age of checks, part of which are 
genuine and part forged, the genuine 
from the forged. Birmingham First 
Nat. Bank v. Allen, 14 So. 335, 100 Ala. 
476, 46 Am.S.R. 80, 27 L.R.A. 426. (2) 
A witness, testifying in a homicide 
case to deceased’s bad reputation, 
may be asked on cross-examination as 
to whether he knew that deceased was 
deputy sheriff. Hillen v. State, 1 S. 
W.(2d) 883, 108 Tex.Cr. 516. 


69. Ala.—Jones v. State, 57 So. 31, 
174 Ala. 53. 


Tll.— Eldorado, ete., R. Co. v. Ever- 
ett; 80 N:-B. 281, 225 Ill. 529. 


Neb.—Olive v. State, 7 N.W. 444, 11 
Neb. 1. 


Nev.—Sherman v. Southern Pac. 
Co., 111 P. 416, 115 P. 909, 33 Nev. 385, 
Ann.Cas.1914A 287. 


Vt.—Cowles v. Cowles’ Adm’r, 71 A. 
191, 81 Vt. 498. 


But see Creech v. State, 158 S.W. 
277, 70 Tex.Cr. 229 (holding that it 
was not error for the court to sus- 
tain an objection on cross-examina- 
tion to a question whether the wit- 


B16 [70 Csi] * 


to ascertain the time of acquiring the knowledge 
of the facts as to which he has testified.*° 
is proper cross-examination to ask questions tend- 
ing to show that the witness knew facts contrary 
to his testimony,’! and that he knew that the par- 
ty for whom he testified had been convicted of 
Where he has testified to a matter re- 
quiring the exercise of judgment on his part, ques- 
tions relative to his ability to judge are prop- 
er;’? and it is proper to ask questions for the pur- 


a crime.*? 


WITNESSES 


So it 


clusion.7§ 


pose of affecting the value of the witness’ opinions 


given in his direct examination.'* 


ness came from the same community 
as another, when he had testified that 
he had known the other for fifteen 
years, and the offer was to show that 
he had not been in the community 
that long and had not known the other 
before). 


[a] MTlustrations.—(1) Where a 
witness on direct examination stated 
that accused did not appear to know 
what he was doing, questions on 
cross-examination as to whether he 
seemed to know what he was talking 
about are proper. People v. Phipps, 
NOONE 25,28) Ll 1210. G2) Inia 
prosecution for homicide against de- 
fendant J and others, the court did 
not err in allowinz, over defendant’s 
objection, questions asked by the 
state’s solicitor on cross-examination 
of a witness, as to when, where, and 
how many times she saw J the day of 
the tragedy, J’s conduct on that day 
being a legitimate subject of inquiry. 
Jones vy. State, 57 So. 31,°174 Ala. 
53. (8) In proceedings by a railway 
to condemn a right of way, it was 
competent to ask a witness who had 
testified for the landowner and given 
his opinion that the remainder of the 
tract would be greatly depreciated in 
value by the construction of the road, 
whether he knew of any farm which 
was depreciated in value by reason 
of a railway going across it like the 
one in question, or any farm that sold 
or would sell for less on that account. 
Eldorado, etc., R. Co. v. Everett, 80 
N.E. 281, 225 Ill. 529. 


70. Tischler v. 
‘880, 99 N.J.Law 149. 


71. Katsonas v. W. M. Sutherland 
Bldg. & Const: Co., 132 A. 553, 104 
Conn. 54. 


[a] Letters written to witness and 
presurszably received by him, tending 
to show that he knew facts contrary 
to his testimony, may be brought to 
his attention on cross-examination. 
Katsonas v. W. M. Sutherland Bldg. 
Sa.@onst. Conse An 550,, 104 Conn. oA 


72, Fowler v. U. S., 273 F. 15. 


Cros?.examination as to criminal 
convictions of witness see infra § 1097. 


73. Dimond v. Peace River Land 
& Development Co., 165 N.W. 1032, 
182 Iowa 400. 


[a] Tllustrations.—(1) A witness 
who testified for the defense that de- 
ceased was of a violent character, 
and accused, of a peaceable character, 
might be asked, on cross-examina- 
tion, as to his own character for vio- 
lence, for the purpose of showing his 
ability to judge concerning that of 
others. State v. Merriman, 12 S.E. 
619, 34 S.C. 16 [aff 13 S.E. 328, 34 S.C. 
576]. (2) A witness having testified 
as to the condition and value of land 
at time of purchase, it was competent 
for purpose of testing his judgment 


So he may be ex- 
amined to test his experience as to the matters con- 
cerning which he. testifies,7> or the reasonableness 
of an estimate given by him;*® and the basis of his 


Steinholtz, 122 A. | 


to cross-examine as to the number 
of acres and the value of land sold by 
him in the previous year. Dimond v. 
Peace River Land & Development Co., 
165 N.W. 1032, 182 Iowa 400. 

Cross-examination affecting value 
of opinions given in direct examina- 
tion see supra § 1013. 

74, Lewis v. Boston Gas Light Co., 
43 N.E. 178, 165 Mass. 411. 


75. Whittle v. State, 104 So. 668, 
213 Ala. 301; Schtesingén v. Spring- 
field F) & M. Ins. Co., 9 N.Y.S. 727, 58 
N.Y.Super. 112. 

[a] Tllustration.—Where a witness 
identified a pistol by a mark on it, it 
was proper to ask him on cross-ex- 
amination if he had not seen other 
pistols similarly marked. Whittle v. 
State, 104 So. 668, 213 Ala. 301. 


76. Enterprise Lumter Co. v. Por- 
ter & Newton, 46 So. 7738, 155 Ala. 426. 


77. Burris v. State, 290 S.W. 66, 
172 Ark. 609. 


[a] Thus, where the witness tes- 
tified to an alibi, her testimony on 
cross-examination, that she remem- 
bered the date because an account of 
defendant’s arrest was in the newspa- 


pers the next day, is admissible. Bur- 
ee v. State, 290 S.W. 66, 172 Ark. 


78. Prussian Nat. Ins. Co, v. Em- 
pire Catering Co., 113 Ill.App. 67. 


79. Oldenburg v. Oregon Sugar Co., 
Comes ESO Oo ROD Os 

80. Knowledge and recollection as 
bearing on credibility generally see 
supra §§ 929-932. 

Refreshing memory on cross-exami- 
nation see supra § 842. 


81. Ala.—Bridgeforth vy. Alabama 
Life & Accident Ins. Co., 127 So. 840, 
221 Ala. 138; Manning v. State, 116 
So. 360, 217 Ala. 357; Shriner v. Mey- 
CL, 00 Omi Dope Ala. si12, AnnsCas. 
1913A 1103; Harbin v. State, 99 So. 
740, 19 Ala.App. 623 [conforming to 
99 So. 100, 210 Ala. 667]. 


Cal.—People v. Manasse, 94 P. 92, 
153 Cal. 10; People v. Goodwin, 64 P. 
561, 132 Cal. 368; People v. Daven- 
port,:110 P. 318, 18 Cal?App.- 632. 

D.C.—Washington & O. Ry. Co. vy. 
Smith, 53 App.D.C. 184, 289 F. 582. 

Mla,— Pearce wy.) State, 112 Son 83) 
93 Fla. 504; Padgett v. State, 59 So. 
946, 64 Fla. 389, Ann.Cas.1914B 897. 

Ill.—-Chicago, etc., R. Co. v. Rath- 
burn, 60 N.E. 817, 190 Ill. 572 [af€ 90 
Tll.App. 238]. 

Kan.—State v. Jennings, 121 P. 1131, 
86 Kan. 785. 

Ky.—EHaton v. Commonwealth, 19 
S.W.(2d) 218, 230 Ky. 250; Quattro 
v. Commonwealth, 268 S.W. 1105, 207 
Ky. 266. 

La.—State v. Bellard, 61 So. 537, 132 


§§ 1023-1024] 


identification of a particular date may be elicited."” 
It is also proper to attempt to bring out that what 
the witness has stated as a fact is merely his con- 
Where plaintiff’s witnesses testified in 
relation to objects noted on a map which plaintiff 
introduced in evidence, defendant cannot, however, 
test the accuracy of their knowledge by means of an- 
other map, for the purpose of showing that plaintiff’s 
map was incorrect, if such other map has not been 
offered in evidence.*® 


[§ 1024] (1) Memory “and Recollection.8® As 
bearing on the credibility of the witness, he may be 
cross-examined as to matters tending to test his mem- 
ory,*! or tending to test the accuracy*? or reliabil- 


La. 491; State vaBrown, 35 So. 501, 
210s dua 70s 


Md.—Panitz v. Webb, 130 A. 913, 
149 Md. 75. 


PhaSS ee BR v. Bacon, 6 Cush. 


Mont.—State v. Ludwick, 300 P. 558, 
90 Mont. 41. 


N.Y.—Leonard v. Brooklyn Heights 
Be Co., 6 FeIN- Yas. 985.0 5.0 eA pp, Dives: 


Okl.—Hopkins vy. State, 130 P. 1101, 
9 Okl.Cr. 104, Ann.Casi1915B 736. 


S.C.—State v. Taylor, 34 S.E. 939, 
56 S.C. 360. 


Tex.—Green v. State, 110 S.W. 920, 
bo RexiCr:) 490); 22) 1. R.A.N.SS) 706s 
ele v. State, 95 S.W. 1035, 50 Tex. 

I. 42s 


Vt.—Mears v. Daniels, 78 A. 737, 84 
ve oe State v. Powers, 47 A. 830, 72 


Wash.—Buckles v. Reynolds, 108 P. 
1072, 58 Wash. 485; State v. McCor- 
mick, 105 P. 1087, 56 Wash. 469; State 
v. Shelton, 48 P. 258, 49 P. 1064, 16 
Wash, 590. 


[a] For example (1) asking wit- 
ness to alibi for defendant what he 
(witness) was doing on different days 
is proper as a method of testing his 
memory. Quattro v. Commonwealth, 
268 S.W. 1105, 207 Ky. 266. (2) The 
court may within its discretion per- 
mit a party to ask on cross-examina- 
tion of a witness, to test his memory, 
questions relating to matters shown 
by written instruments. Mears v. 
Daniels, 78 A. 737, 84 Vt. 91. (3) In 
a criminal case the stenographer who 
took down the testimony of the wit- 
nesses at a former trial and who tes- 
tified as to the testimony given at 
that trial by a deceased witness was 
properly cross-examined by being re- 
quired to read his transcript of the 
evidence as a means of testing his 
memory. Austin v. Commonwealth, 
98 S.W. 295, 124 Ky. 55, 30 Ky.L. 295. 
(4) On cross-examination in a homi- 
cide case, a witness, for the purpose 
of testing his memory, may be re- 
quired to answer questions as to 
statements made at the preliminary 
hearing. Manning v. State, 116 So. 
360, 217 Ala. 357; Eaton v. Common- 
wealth, 19 S.W.(2d) 218, 230 Ky. 250. 


[b] Intoxication.—(1) A-—witness 
may be asked, on cross-examination, 
to test his memory if he was not 
drunk at the time referred to in his 
testimony (State v. Jennings, 121 P. 
1131, 86 Kan. 785; Green v. State, 110 
S.W. 920, 53 Tex.Cr*490, 22 L.R.A.N.S. 
706), (2) or whether he had not been 
drinking (State v. McCormick, 105 P. 
1037, 56 Wash. 469), (3) or whether 
he was not a man who drank a great 
deal (Shriner v. Meyer, 55 So. 156, 171 
Ala. 112, Ann.Cas.1913A 1103). 


82. Ala.—Bridgeforth vy. Alabama 


ior later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1024-1025] 
ityS® of his recollection; 


the witness’ 


but questions too re- 
mote for the purpose should not*be asked.8*+ Where 
memory 1s refreshed by a memoran- 
dum, he can be cross-examined as to whether he 
testified from the memorandum or from memory,*® 
but, even though it be to test his memory, a wit- 


WITNESSES 


is feigned.8& 


ness cannot be cross-examined as to his reeol- 


lection of what he stated in a deposition he had 
given in the case, without its first having been read 
to him, or he having been given an opportunity to 
It may be shown on cross-examination 


inspect it.8& 


Life & Accident Ins. Co., 127 So. 840, 
221 Ala. 138; Morgan Hill Paving Co. 
v. Fonville, 119 So. 610, 218 Ala. 566; 
Sorrell v. Scheuer, 96 So. 216, 209 
Ala. 268; Fondren vy. State, 86 So. 71, 
204 Ala. 451; Alexander v. Mobile 
Auto Co., 76 So. 944, 200 Ala. 586; St. 
Louis, ete., R. Co. v. Phillips, 51 So. 
638, 165 Ala. 504; Sloss-Sheffield Steel 
& Iron Co. v. Stewart, 55 So. 785, 172 
Ala. 516; Penry v. Dozier, 49 So. 909, 
161 Ala. 292; Main v. Radney, 39 So. 
981; Posey v. State, 38 So. 1019, 143 
Ala. 54; Parker v. State. 27 
125 Ala. 86; Boulden y. State, 15 So. 
341, 102 Ala. 78; Williamson v. State, 
102 So. 485, 20 Ala.App. 394; Suttle 
v. State, 96 So. 90, 19 Ala.App. 198; 
Evans vy. State, 82 So. 645, 17 Ala. App. 
WH de 

Cal.—People vy. Rader, 68 P. 707, 136 
Cal. 253; Davis v. California Powder- 
Works; 24 P. 387, 84 Cal. 617 [error 
dism, 14 °S'Cl, 350, 151. US 889s" 38 
L.Ed. 206]. 


Conn.—Hartford v. Champion, 20 A. 
471, 58 Conn. 268; State v. Duffy, 18 


A. 791, 57 Conn. 525; Kelsey v. Uni- 
versal i. Ins. Co., 35° Conn, 225. 
D.C.—Washington Ry. & Electric 


Co. v. Dittman, 44 App.D.C. 89. 


Idaho.—Barton v. Dyer, 220 P. 488, 
38 Idaho 1. 


Ill.—People v. Newsome, 125 N.E. 
735, 291 Jill. 11; Shellabarger Ele- 
vator Co. vy. Illinois Cent. R. Co., 212 


Ill.App. 1. 


Ind.—Chicago, L. S. & S. B. Ry. Co. 
v. Brown, 115 N.E. 368, 66 Ind.App. 
126. 


Iowa.—Petterman v. City of Bur- 
lington, 153 N.W. 154, 170 Iowa 555; 
Smith v. Wagaman, 11 N.W. 713, 58 
Iowa 11. 


Me.—New Gloucester v. Bridgham, 
28 Me. 60. 


Mass.—Sewall v. Robbins, 29 N.E. 
650, 139 Mass. 164. 


Mich.—Griggs v. Saginaw & F. Ry. 
Co., 162 N.W. 960, 196 Mich. 258; Ives 
v. Leonard, 15 N.W. 463, 50 Mich. 296. 


Neb.—O’Connor vy. State, 243 N.W. 
650, 123 Neb. 471. 


N.Y.—Perry v. Metropolitan St. R. 
Co., 74 NiY.S. 1, 68 App.Div: 351. 


S.C.—State v. Thompson, 110 S.E. 
133, 118 S.C. 191. 


Utah.—Mulliner v. McCornick & Co., 
Bankers, 257 P. 658, 69 Utah 557; Peo- 
ple v.. Hite, 33 PB. 254, 8 Utah 461. 


Vt.—In re Esterbrook’s Estate, 75 
Arid ecouv ty 2292 


Va.—Blankenship v. Chesapeake, 
ete. RR. Col; 27 S.F.920;, 94 Var 449: 


ees —State v. McCormick, 105 P. 
1037, 56 Wash. 469. 


fa] Thus (1) it is Coapetant! on 
cross-examination, to inquire of a wit- 
ness if he has had any conversation 
with anyone as to the facts to which 
he has testified, in order to determine 
Whether he has testified from his own 
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% 


So. 780, 
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recollection, or from the promptings 
of another. Ontario-Colorado Gold 
Min. Co. v. MacKenzie, 74 P. 791, 19 
Colo.App. 298. (2) So a witness tes- 
tifying to deceased’s dying declara- 
tions might be asked if deceased’s 
wife did not repeat such declarations 
to him before he went on the stand. 
Boulden v. State, 15 So. 341, 102 Ala. 
78. (83) Where a witness had testified 
that defendant was not present on 
the date a false note was signed, ex- 
hibition to witness, on cross-examina- 
tion, of various notes and documents 
not offered as exhibits, of different 
dates, which he had witnessed, and 
questioning concerning his recollec- 
tion of their dates is proper. Fer- 
guson v. State, 187 S.W. 476, 79 Tex. 
Cr. 641. (4) Where plaintiff testified 
that before injury complained of he 
was in good health, defendant could 
show on cross-examination plaintift’s 
former commitment to a psychopath- 
ic ward. Griggs v. Saginaw & F. Ry. 
Co., 162 N.W. 960, 196 Mich. 258. 


[b] Intoxication.—(1) Cross-ex- 
amination as to whether the witness 
was drunk or sober at the time of the 
occurrence of the matters to which he 
testified should be allowed to test the 
accuracy of the witness’ recollection. 
People v. Newsome, 125 N.E. 735, 291 
Tll. 11. (2) So in a prosecution for 
murder, it is not an abuse of discre- 
tion to permit the solicitor to ask de- 
fendant on -eross-examination wheth- 
er he had been drinking. Suttle v. 
State, 96 So. 90, 19 Ala.App. 198. 


[ec] Matters foreign to issues may 
be inquired into on cross-examination 
to test the accuracy of witness’ recol- 
lection. Fondren v. State, 86 So. 71, 
204 Ala. 451; Suttle v. State, 96 So. 
90,19 Ala.App. 198; Evans v. State, 82 


So; 645," 17" Ala. App.* 1552 States v. 
Thompson vom Subs doo 1s s eect Olle: 
Mulliner v. McCornick & Co., Bank- 


ers, 257'P. 658, 69 Utah 557. 


83. Ala.—Bowen y. State, 117 So. 
204, 217 Ala. 574; Willis v. State, 110 
So. 598, 21 Ala.App. 607; Hammock 
Vv. State, 61 So. 471, 7 Ala.App. 112. 


Idaho.—State v. Fong Loon, 158 P. 
233, 29 Idaho 248, U.R:A.1916F 1198; 
State v. Tilden, 147 P. 1056, 27 Idaho 
262. 


Ill.—People v. Goehringer, 196 Ill. 
App. 472. 


Md.—Dorman v. Koontz, 165 A. 461, 
164 Md. 535. 


Okl.—Henry y. State, 119 P. 278, 6 
Ok1.Cr. 439. 


Or.—State v. McKiel, 259 P. 917, 122 
Or. 504. 


[a] Intoxication.—Questions as to 
the sobriety of the witness at the time 
to which his testimony refers are 
proper on cross-examination to be 
considered in determining the relia- 
bility of his recollection. State v Til- 
den, 147 P. 1056, 27 Idaho 262; Peo- 
ple v. Goehringer, 196 Ill.App. 472; 
vad v. McKiel, 259 P.'917, 122 Or. 
504. 


Operating on Him.*° 
of a witness, it 1s proper on cross-examination to 
inquire into his motive in testifying as he did®® and 
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that the witness has no independent recollection of 
the facts testified to, but bases his judgment on the 
way he knew he transacted business.°? 
proper cross-examination to attempt to bring out 
that a witness’ lack of recollection of certain matters 


It is also 


5] (m) Motive of Witness and Influences 


As bearing on the credibility 


[b] Use of mnarcotics.—Cross-ex- 
amination as to witness’ addiction to 
use of opium or other narcotics is 
proper. State v. Fong Loon, 158 P. 
233, 29) Idaho 248, “LARVA. LOL Bye gS: 


84. Grayham y. State, 113 So. 646, 
22: Ada. App: 170. 


[a] Ellustration.—A question, ask- 
ing the witness to describe the last 
person he saw before seeing defend- 
ant, is too remote to test his recol- 
lection. Grayham v. State, 113 So. 646, 
22 Ala.App. 170. 


85. State v. Miller, 137 S.W. 887, 
234 Mo. 588. 


86. Van Verth v. 
Cracker & Candy Co., 
155 Mo.App. 299. 


87. Smith v. Allen, 
Ala.App. 397. 


88. Birmingham R., etc., Co. v. 
Moore, 42 So. 1024, 148 Ala. 115. 


89. Motive as bearing on credibil- 
ity generally see supra § 921 


90. Cal.—People y. Pantages, 297 
P. 890, 212 Cal. 237; People’ v. Peter, 
14 P.(2d) 166, 125 Cal.App. 657; Van 
Valkenburgh v. Oldham, 108 P. 42, 12 
Cal.App. 572. 


Colo.—Curtis v. People, 211 P. 381, 
72 Colo. 350. 


Fla.—Nelson v. State, 128 So. 1, 99 
Bia. LOS. 


Ga.—Glover v. State, 82 S.E. 602, 15 
Ga.App. 44. 


Ill.—People v. Lacey, 171 N.E. 544, 
339 Ill. 480. 


Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Perfect v. State, 141 N. 
BH. 52, 197 Ind. 401; Grose v. State, 149 
N.E. 722, 197 Ind. 3381. 


Kan.—State v. Tawney, 105 P. 218. 
81 Kan.-162; 135 Am SURI 355. 


Miss.—Cody v. State, 148 So. 627. 


Mo.—State v. Guye, 252 S.W. 955, 
299 Mo. 348; Riner v. Riek, (App.) 
57 S.W.(2d) 724; State v. Decker, 143 
S.w. 544, 161 Mo. App. 396. 


N.M.—State v. Cruz, 285 P. 
N.M. 507. 


N.C.—State v. Beal, 
199 NVC. 278, 


Okl.—Pryor v. State, 257 P. 335, 37 
OklLCr. 102; Tallon y. State, 210 Be 
309, 22 OkLCr. 89. 


Pa.—Commonwealth y. Simon, 44 
Pa.Super. 538, 545. 


Tex.—Bobbitt v. Bobbitt, (Civ. App.) 
223 S.W. 478; Ingersol v. McWillie, 30 
S.W. 56,79 Tex.Civ. App. 543; Jones nie 
State, 17 S.W.(2d) 1059, 112 Tex.Cr. 
625; Thompson v. State, 276 S.W. 699, 
LOI Rext Cry oSils Daniels v. State, 255 
S.W. 444, 95 Tex.Cr. 649; Morris v. 
State, 211 S.W. 784, 85 Tex.Cr. 275: 
Eppison v. State, 198 S.W. 948, 82 Tex. 
Cr. 364; Burge v. State, 167 S.W. 63, 
73 Tex. Cr. 5053) Curry, vastaten 169.8: 
Wy Sly Tex.Cr. 463; Pope v. State, 
143 S.W. 611, 65 Tex. Cr. 51. 


Loose-Wiles 
136 S.W. 724, 


62 So. 296, 7 


500, 34 


154 S.E. 604, 
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the influences operating on him causing him so to 


testify. °? 
[§ 1026] (n) Observation.®? 


showing the credibility of a witness, 
examined as to matters tending to test the accuracy 
of his observation®? and his opportunity®* and ¢a- 
pacity®® therefor, and as to the amount of attention 


he paid to the matter to which he 
[§ 1027] (0) Offer To Settle.°” 


civil, as well as criminal, lability, 


Utah.—State v. Scott, 188 P. 860, 55 
Utah 553. 


vt.—State v. Fairbanks, 139 A. 918, 
101 Vt. 30. 


[a] Rule applied.—In a prosecu- 
tion for rape, where it was the theory 
of defendant that the prosecutrix had 
intercourse with a third person, and 
that, to shield herself in view of sup- 
posed pregnancy, she wrongfully 
charged defendant with the offense, 
accused had the right to prove by the 
prosecutrix on cross-examination that 
such was her purpose in lodging the 
eomplaint, and to establish that fact 
could prove that she had had inter- 
course with such third person. State 
v. Scott, 188 P. 860, 55 Utah 553. 


91. Ariz.—Fuller v:. State, 205 P. 
324, 23 Ariz. 489. 


Cal.—People v. Pantages, 297 P. 890, 
212 Cal! 237. 


Ga.—Glover v. State, 82 S.E. Bp, 
15 Ga.App. 44. 


Ill.—People v. McKinney, 108 N.E. 
652, 267 Ill. 454. 


Kan.—State v. Tawney, 105 P. 218, 
81 Kan. 162, 185 Am.S.R. 355. 


[a] Thus a party may bring out on 
cross-examination facts showing that 
the witness’ testimony may have been 
influenced or colored by intimidation 
or some selfish or personal motive. 
State v. Tawney, 105 P. 218, 81 Kan. 
162, 185 Am.S.R. 355. 


[b] Rule applied where, at the 
close of the state’s case, a defendant 
pleaded guilty, and offered himself as 
a witness, and the case was reopened, 
and he testified against codefend- 
ants. People v. McKinney, 108 N.E. 
652, 267 Ill. 454. 


92. Knowledge and recollection as 
bearing on credibility generally see 
supra §§ 929-932. 


93. U.S.—Medlin v. U. S., 28 F. 
(2d) 668; Southern R. Co. v. Lester, 
LIMO op o uC AL Oo, 


Ala.—Campbell v. State, 69 So. 322, 
13 Ala.App. 70. 

Cal.—Wagner v. Atchison, T. & S 
BWR yen COne292 -. 645, 210-Cal. 526. 


Conn.—Hartford v. Champion, 20 A. 
471, 58 Conn. 268. 


Ill.—Momence Stone Co. v. Groves, 
64 N.E. 335, 197 Ill. 88 [aff 100 Ill. App. 
98]; People v. Goehringer, 196 Ill. 
App. 472. 


Iowa.—Keyser v. Kansas City, etc., 
R. Co., 9 N.W. 338, 56 Iowa 440. 


Mont.—State v. Pemberton, 104 P. 
556, 39 Mont. 530. 


Okl.—Rogers v. State, 127 P. 365, 8 
Okl.Cr. 226. 


Or.—Mathews v. City of La Grande, 
299° BP» 999, 136) Or. 426. 


Wis.—Hedger y. State, 128 N.W. 80, 
144 Wis. 279. 


[a] MIntoxication.—A witness may 


For the purpose of 
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not error to refuse to permit defendant to cross- 


examine the proseefiting witness in a criminal case 


he may be cross- 


testified.9® 


Where there is a 
it has been held 


Truth. 


be cross-examined as to whether he 
was intoxicated at the time the event 
occurred about which he was testify- 
ing. Campbell v. State, 69 So. 322, 13 
Ala.App. 70; People v. Goehringer, 
196 Ill.App. 472; State v. Pemberton, 
104 P. 556, 39 Mont. 530; Rogers v. 
State, 127 P. 365, 8 OKl1.Cr. 226. 


[b] Identity. — Where a witness 
testified that he saw another party 
purchase whisky, the court should 
permit cross-examination to identify 
the purchaser. Medlin v. U. S., 28 F. 
(2d) 663. 


94. Ala.—Tesney v. State, 77 Ala. 
33; Seaboard Air Line Ry. Co. v. En- 
finger, 77 Sos 41%5,°16 Ala.App. 265 
[cert den 77 So. 418, 201 Ala. 121]. 


Fla.—Johnson v. Reynolds, 121 So. 
798, 97 Fla. 591; Pearce v. State, 112 
So. 83, 98 Fla. 504; Killingsworth v. 
State, 105 So. 834, 90 Fla. 299. 


Mo.—State v. Avery, 21 S.W. 193, 
113 Mo. 475. 


N.D.—Corbett v. Great Northern 
Ry. Co., 148 N.W. 4, 28 N.D. 136. 


Or.—Stotts v. Wagner, 295 P. 497, 
135 Or. 243. 


Tex.—Reagan v. State, 157 S.W. 483, 
70 Tex.Cr. 498; Dobbs v. State, 113 S. 
W. 923, 54 Tex.Cr. 550; Green v. State, 
110 S.W. 920, 53 Tex.Cr. 490, 22 L.R.A. 
N.S. 706. 


[a] Rule applied.—A witness who 
testified that she witnessed the homi- 
cide may be asked on cross-examina- 
tion if, about that time, she was not 
telephoning to a_ certain woman. 
Been v. State, 157 S.W. 483, 70 Tex. 

r. 498. 


[b] Intoxication.—With a view of 
testing the witness’ opportunity for 
observation, it is proper to interro- 
gate him in respect of his condition 
of drunkenness or sobriety. Green v. 
State, 110 S.W. 920, 538 Tex.Cr. 490, 
22 L.R.A.N.S. 706, 


[c] Duties cf witness.—(1) Where, 
in an action for killing animals 
struck by a train, one issue was 
whether the engineer saw them and 
when he saw them, it was not error to 
ask him on cross-examination as to 
his duty to keep a lookout when ap- 
proaching crossings. Corbett v. Great 
Northern Ry. Co., 148 N.W. 4, 28 N.D. 
136. (2) Cross-examining a store em- 
ployee, an eyewitness to an automo- 
bile collision, concerning his duties 
and customary duties at that hour, is 
proper as bearing on his opportunity 
to observe. Stotts v. Wagner, 295 P 
497, 1385 Or. 243. 


[d] Proximity.—A witness, tes- 
tifying in an action for injuries re- 
ceived by plaintiff when his team 
was frightened by defendant’s train, 
may, having testified as to the position 
of the parties and train, be cross-in- 
terrogated as to his proximity to train 
as it passed. Seaboard Air Line Ry 
Co. v. Enfinger, 77 So. 415, 16 Ala.App. 
iL Peat den 77 So. 418, 201 Ala. 
121). 


with reference to acts resulting in an offer to settle 
in money damages ;°8 but it has been held proper to 
inquire as to acts resulting in an offer, for a mone- 
tary consideration, to have the witness leave the state 
and not appear at trial of the criminal prosecution.°® 


[§ 1028] (p) Veracity and Disposition To Speak 
It is proper to cross-examine a witness for 
the purpose of testing his veracity! and disposition 


95. Pearce v. State, 112 So. 83, 93 
Fla. 504; State v. Tilden, 147 P. 1056, 
27 Idaho 262; State v. Beal, 154 S.E. 
604, 199 N.C. "278: Green v. State, 110 
S.W. 920, 53 Tex.Cr. 490, 22 L.R.A.N.S. 
706 ~ 


[al Thus a witness may be cross- 
examined to test his powers of dis- 
cernment. State v. Beal, 154 S.B. 604, 
199: N.C. 278. 


96. Dean v. Wabash R. Co., 129 S. 
W. 9538, 229 Mo. 425. 


[a] Tllustration.—Where, in an ac- 
tion for injuries to a passenger, the 
conductor testified that he saw plain- 
tiff after the accident, and saw two 
men putting his overshoes on while 
he was standing, and saw him start to 
the relief train walking between two 
men, he was properly required to 
state on cross-examination how many 
passengers were on the train and how 
many were injured, as bearing on the 
amount of attention he gave plaintiff. 
Dean v. Wabash R. Co., 129 S.W. 953, 
229 Mo. 425. 


97. Endeavor to compromise as 
bearing on credibility generally see 
supra §§ 945, 946. 


98. People v. Marx, 125 N.E. 719, 
291 Ill. 40. 


[a] Retaining counsel. — In a 
prosecution for rape, the trial court 
did not err in refusing to permit de- 
fendant on cross-examination of com- 
plaining witness to ask her whether or 
not she had engaged an attorney with 
reference to a Settlement with accused 
in money damages. People v. SS 
125 N.E. 719, 291 Ill. 40. 


99. State v. Alen, 
267 Mo. 49. 


1. Cal.—People v. 
25%, 57 CallApp. 274% 


Mass.—Hancock vy. Winn, 
888, 263 Mass. 220. 


Mo. Laetne v. Murray,-292 S.W. 434, 
316 Mo. 31. 


meee Connor v. State, 243 N.W. 
650, 123 Neb. 471. 


Okl.—Hopkins vy. State, 130 P. 1101, 
9 Okl.Cr. 104, Ann.Cas.1915B 736. 


Vt.—State v. Long, 115 A. 734, 95 
Vt. 485. 


[a] Thus (1) it is not improper to 
go into the witness’ history to test 
his veracity on cross-examination. 
State v. Murray, 292 S.W. 434, 316 Mo. 
Sie (2) In a criminal case the 
stenographer who took down the tes- 
timony of the witnesses at a former 
trial and who testified as to the tes- 
timony given at that trial by a de- 
ceased witness was properly cross- 
examined by being required to read 
his transcript of the evidence as a 
means of testing his veracity. Austin 
v. Commonwealth, 98 S.W. 295, 124 
Ky: 55, 30. Ky. ti. 2954 33) In an, ac- 
tion for malicious prosecutions on a 
charge of larceny, testimony of de- 
fendant’s witness on cross-examina- 


183 S.W. 329, 
Johnson, 207 P. 


160 N.E 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1028-1030] 


to speak the truth.? 


[§ 1029] (q) Violation of Law.° 
case, for the purpose of discrediting an accusing wit- 
ness, he may be cross-examined as to his knowledge 
of his violating the law in securing incriminating evi- 


dence.* 


[§ 1030] 10. Recalling Witness for Purpose of 
While, under the strict rules of prac- 
tice, impeaching questions should be propounded to 
a witness before he has left the stand,° it is generally 
held permissible to recall a witness who has left the 
stand for the purpose of-impeachment or to lay a 
foundation therefor,® and this apples to a party who 


Impeachment. 


takes the stand in his own behalf.’ 


tion that, when he testified before the 
justice and grand jury to the effect 
that plaintiff was guilty, he knew 
plaintiff had not stolen the property 
in question was admissible for the 
purpose of reflecting on his credibil- 
ity. Sappington v. Fairfax, 108 A. 575, 
135 Md. 186. 


{b] Collateral facts (1) which 
tend to test his accuracy or veracity 
may be inquired into in cross-examin- 
ing a witness. State v. Long, 115 A. 
734, 95 Vt. 485. (2)ed Mhiuwsy gins: 
prosecution for the murder of a mar- 
ried woman, her husband, a witness 
for'the state, may be asked, on cross- 
examination, about his relations with 
other women. State vy. Long, supra. 


2. Leavine v. State, 147 So. 897, 109 
Fla. 447; Pearce v. State, 112 So. 83, 
93 Fla. 504; State: v. Walters, 160 N. 
W. 821, 178 Iowa 1108; People v. 
Turton, 158 N.W. 870, 192 Mich. 331. 


[a] Rule applied.—Where testi- 
mony for defendant indicated an at- 
tempt to frame favorable testimony, 
it was not error to permit the state to 
cross-examine the+ witnesses as to 
their attitude toward perjured testi- 
mony. State v. Walters, 160 N.W. 
821, 178 Iowa 1108, 


3. Cross-examination as to accu- 
sation on conviction of crime as im- 
peaching character of witness see in- 
fra §§ 1095-1097. 


4. Morton v. U. S., 60 F.(2d) 696 
[cert den 53 S.Ct. 401, 288 U.S. 607, 
77 L.Ed. 982]. 


[a] Thus defendant accused of 
conspiracy to violate the Volstead Act 
was entitled to cross-examine pro- 
hibition agents who tapped telephone 
wires as to whether they knew tap- 
ping of wires was against the law. 
Morton vy. U. S., 60 F.(2d) 696 [cert 
den 53 S.Ct. 401, 288 U.S. 607, 77 L.Ed. 


5. Juul v. Kitsap Transp. Co., 104 
P. 191, 55 Wash. 156. 


6 Ala.—Richmond, etc., R. Co. v. 
Vance, 9 So. 574, 93 Ala, 144, 30 Am.S. 
R. 41; Hall v. State, 51 Ala. 9. 


Fla.—Johnson v. State, 46 So. 154, 
55 Fla. 46. 


Iewa.—Huff v. Aulman, 28 N.W. 440, 
69 Iowa 71, 58 Am.R. 213; Ross v. 
Hayne, 3 Greene 211. 


Kan.—State v. Horne, 9 Kan. 119. 


La.—State v. Goodbier, 19 So. 755, 
48 La.Ann. 770; State v. Nixon, 17 So. 
303, 47 La.Ann. 836; State v. Walsh, 
11 So. 811, 44 La.Ann.. 1122. 


Mo.—State v. Jones, 64 Mo. 391. 
But see State v. Caudle, 74 S.W. 621, 
174 Mo. 388 (holding that it is not 
permissible to recall a witness and 
cress-examine him on an irrelevant 
and collateral issue for the sole pur- 
pose of impeachment). 


: 
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a witness for the purpose of impeaching him stands 


In a criminal 


ter.§ 


The recalling of 


S.D.—Ashton vy, Ashton, 79 N.W. 


upon no higher ground than does the right to recall 
him for the purpose of reéxamining upon new mat- 
Whether or not a witness shall be recalled for 
the purpose of impeachment is a matter resting in 
the diseretion of the trial court, whose action will 
not be revised on appeal unless an abuse of discre- 
tion is shown;® and a party cannot claim the privi- 
lege of recalling a witness for the purpose of im- 
peachment as a matter of right.1° The party who re- 
calls a witness in order to ask him impeaching ques- 
tions does not thereby make the witness his own." 


ecalling own witness.1?. Under a statute pro- 
viding that a party may, except by proof of bad char- 


N.J.—Munson v. Johnson, 166 A. 


1001, 11 S.D. 610 [rev on other grounds]102, 110 N.J.Law 564 [quot Cyc]. 


85 N.W. 599, 14 S.D. 350]. 
Tenn.—Lawless vy. State, 4 Lea 173. 


Tex.—Crawleigh v. Galveston, etc., 
R, -Co., 67_S.W. 140,28 Tex. Civ. App. 
260; Hays v. State, 100 S.W. 926, 51 
Tex.€r, 1213) Muller. v.. State. 1755S. Wi 
1108, 30 Tex.App. 559; Bennett v. 
State, 13 S.W. 1005, 28 Tex.App. 539. 


Utah.—People v. Thiede, 39 P. 837, 
11 Utah 241 [aff 16 S.Ct. 62, 159 U.S. 
510, 40 L.Ed. 237]. 


Va.—Little v. Com., 25 Gratt. (66 
Va.) 921. 


Wash.—Juul v. Kitsap Transp. Co., 
104 P. 191, 55 Wash. 156. 


Wis.—Perkins v. State, 47 N.W. 827, 
78 Wis. 551. 


Laying foundation for impeach- 
ment generally see supra §§ 1002, 1003. 


7. Dudley v. State, 25 So. 742, 121 
Ala. 4; Hays v. State, 100 S.W. 926, 
51 Tex.Cr. 111; Clay v. State, 51 S.w. 
370, 40 Tex.Cr. 593; Chapman y. State, 
(Tex.Cr.) 30 S.W. 225. And see cases 
supra note 6, 


[a] Defendant in criminal prosecu- 
tion may be recalled for such purpose. 
Dudley v. State, 25 So. 742,121 Ala. 4; 
eal v. State, 51 S.W. 370, 40 Tex.Cr. 


8. Wallace v. State, 28 Ark. 531. 


Recalling of witness to be examined 
as to new matter see supra § 774. 


9. Ala.—Pitman v. State, 42 So. 
993, 148 Ala. 612; Hammond v. State, 
41 So. 761, 147 Ala. 79; Crawford v. 
State, 21 So. 214, 112 Ala. 1; Rich- 
mond, etc., R. Co. v. Vance, 9 So. 574, 
93 Ala. 144, 30 Am.S.R. 41; Bell v. 
State, 74 Ala. 420; Hall v. State, 51 
Ala. 9; Wilkerson v. State, 93 So. 205, 
18 Ala.App. 478. 


Ark.—Bridger vy. State, 
962,122 Ark: 391; 
28 Ark. 531. 


Cal.—People v. Shaw, 43 P. 593, 111 
Cal. 171. 


Fla.—Peterson v. State, 117 So. 227, 
95 Fla. 925; Johnson v. State, 46 So, 
154, 55 Fla. 46. 


Ill._—Aneals y. People, 25 N.E. 1022, 
134 Ill. 401. 


Iowa.—State v. Winter, 34 N.W. 
475, 72 Iowa 627; Huff v. Aulman, 28 
N.W. 440, 69 Iowa 71, 58 Am.R. 213. 


La.—State v. Williams, 109 So. 515, 
161 La. 851; State v. Foster, 91 So. 
411, 150 La. 971; State v. Garner, 66 
So. 181, 135 La. 746. 


Md.—Brown v. State, 20 A. 186, 72 
Md. 468. ’ 


Minn.—Keating v. Brown, 13 N.W. 
$09, 80 Minn. 9. 


183 S.W. 
Wallace v. State, 


Pa.—Covanhovan y. Hart, 21 Pa. 


495, 60 Am.D, 57. 


S.C.—Huff v. Latimer, 11 S.E. 758, 
38) S.C. 2558 


8.D.—Ashton y. Ashton, 79 N.W. 
1001, 11 S.D. 610 [rev on other 
grounds 85 N.W. 599, 14 S.D. 350]. 


Tenn.—Lawless v. State, 4 Lea 173. 


Tex.—Harvey v. State, 37 Tex. 365; 
Bills v. State, 117 S.-W. 835, 55 Tex. 
ee 541; Garza v. State, 3 Tex.App. 


Utah.—People v. Thiede, 39 P. 887. 
11 Utah 241 [aff 16 S.Ct. -62, 159 US 
510, 40 L.Ed. 237]. 


Va.—Gaines: v. Campbell, 
704, 159 Va. 504; Savage v. 
49 S.H. 668, 103 Va. 540. 


Wash.—Juul v. Kitsap Transp. Co., 
104 P. 191, 55 Wash. 156. 


[a] Reopening case.—It is in the 
court’s discretion to allow the state, 
after defendant has closed his case, 
to recall his witness for the purpose 
of laying a foundation to impeach 
him, especially where notice of inten- 
tion to recall for such purpose had 
been given before defendant rested. 
State v.. Foster, 91 So. 411, 150 La 


[b] Refusal to allow witness to be 
recalled held not erronecous.—Bridger 
v. State, 1838 S.W. 962, 122 Ark. 391; 
People v. Shaw, 43 P. 593, 111 Cal. 171; 
Aneals v. People, 25 N.H. 1022, 134 Tl). 
401; State v. Winter, 34 N.W. 475, 72 
Iowa 627; State v. Williams, 109 So. 
515, 161 La. 851; State vy. Gulliford, 
148 BP. 876, 76 Or. 2313. Gaines” v; 
Campbell, 166 S.B. 704, 159 Va. 504. 


[ce] Refusal to allow witness to be 
recalled held erroneous.—Hal]  v. 
State, 51 Ala. 9s Peterson “v., State, 
117 So. 227, 95 Ela. 925; Johnson y. 
State, 46 So. 154, 55 Fla. 46; Covan- 
hovan v. Hart, 21 Pa. 495, 60 Am.D. 
57; Harvey v. State, 37 Tex. 365. 


10. State v. Ruhl, 8 Iowa 447. 


11. Ala.—Hammond vy. State, 41 So. 
761, 147 Ala. 79. 


Fea ur v. Reed, 122 I1l.App. 


Mo.—State v. Jones, 64 Mo. 391. 


166 S.E. 
Bowen, 


PKs Cha VY. oMunnells S3iceNees 
Tex.—Bennett v. State, 13 S.W. 

1005, 28 Tex.App. 539. 
Wis.—Perkins v. State, 47 N.wW. 


827, 78 Wis. 551. 
Right to impeach one’s own wit- 
ness generally see supra §§ 991-999. 
12. Right to impeach one’s own 


Wines generally see supra §§ 991-— 
NS) 
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acter, attack the testimony of his own witness, when 
injurious to his cause,1* where its witness on cross- 
examination gave contradictory testimony in defend- 
ant’s favor, the state could recall him and ask him 
whether his testimony for defendant was not an aft- 
erthought and show that he had not so testified ei- 
ther in the court of inquiry or before the grand 
jury;'* but, where the witness has not testified to 
any affirmative fact hurtful to the state, he cannot 
be recalled solely for the purpose of laying a predi- | 
Where counsel, claim- 
ing to be surprised by adverse testimony of his wit- 


cate for his contradiction.t® 


WITNESSES 


iting Evidence. 


denee.!® 


ness, was afforded an opportunity to neutralize the 


effect of the testimony, but stated he would not press 
the matter and turned the witness over for cross- 
examination, holding counsel thereafter to his elec- 
tion is not an abuse of discretion,*® 


13. See statutory provisions; and 
cases infra notes 14, 15. 

14. Martin v. State, 189 S.W. 264, 
80 Tex.Cr. 275. 


15. Williford v. State, 37 S.W. 761, 
36 Tex.Cr. 414. 
16. Munson y. Johnson, 166 A. 102, 


110 N.J.Law 564. 


17. U.S.—U. S. v. Highteen Bar- 
rels High Wines, 25 F.Cas.No. 15,033, 
8 Blatchf. 475. 


Ala.—Carwile v. State, 
148 Ala. 576. 

Ark.—Van Camp v. State, 189 S.W. 
17350125) Ark. 532. 


Cal.—In re De Laveaga’s Estate, 
dscpe eo 0ieeLoo CaleG0 7. 


Ga.—Miller v. State, 25 S.E. 366, 97 
Ga. 653. 


Md.—Hummelshime v. State, 93 A. 
990, 125 Md. 563, Ann.Cas.1917E 1072. 

Mass.—Com. v. Storti, 58 N.E. 1021, 
177 Mass. 339. 

Mo.—Hunt v. Sanders, 281 S.W. 422, 
313 Mo. 169. 

N.Y.—Gray v. Metropolitan St. R. 
Co., 59 N.E. 262, 165 N.Y. 457; People 
v. Milks, 74 N.Y.S. 1042, 70 App.Div. 
438, 16 N.Y.Cr. 387. 


N.C.—State v. Glenn, 95 N.C. 677. 


39 So. 220, 


Tenn.—Graham v. McReynolds, 18 
S.W. 272, 90 Tenn. 673. 
Tex.—Denison, ete, R. Co iv 


Powell, 80 S.W. 1054, 35 Tex.Civ.App. 
454; Stockton v. State, 192 S.W. 236, 
80 MexCr: 521; 


Vt.—McKinstry v. 
985, 76° Vt. 221. 


[a] Rule applied.—(1) Where a 
witness on a trial for murder has 
been questioned as to his sobriety, he 
may state in rebuttal how many bot- 
tles of beer he had drunk on the even- 
ing of the murder. Com. v.. Storti, 
58 N.BH. 1021, 177 Mass. 339. (2). So 
where defendant, to lessen the force 
of testimony of witnesses for the 
state, proved that on the night of the 
burglary they had and drank intoxi- 
cating liquor, the state was properly 
permitted to prove that they did not 
become intoxicated. Holmes v. State, 
PHC/ES AW. fase 7 Oy Dex: Cr 21-4.) 5. 1¢8) 
Where an effort was made on cross- 
examination of a witness to impeach 
him by showing that he failed in a 
former examination to divulge facts 
which he was then narrating, it was 
proper to permit the witness to ex- 
plain why the facts were not disclos- 
ed onthe prior examination. Carwile 


Collins, 56 A. 


General. 


[§§ 1030-1032 


[§ 1031] 11. Rebuttal or Explanation of Discred- 


Where matters tending to discred- 


it a witness have been introduced in evidence or 
drawn from him on eross-examination, it is proper 
to permit him to explain such matters in order to re- 
but their discrediting effect!7? or to permit for that 
purpose the introduction of other competent*® evi- 
Where a witness is attacked by evidence 
tending to show that he was drunk at the time of the 
acts concerning which he has testified, the only way 
to meet the attack is by proof of his actual condi- 
tion at the time.?° 


[§ 1032] B. Character or Reputation*?*—1. In 
It-is permissible to impeach or discredit a 
witness by an attack upon his character.”? In gener- 


al the term “character” when usedin connection with 


v. State, 39 So. 220, 148 Ala. 576. (4) 
So, where the credibility of a witness 
was open to attack because on a 
previous occasion, when it was ap- 
parently his duty to speak out, he had 
not disclosed any knowledge what- 
ever as to certain very material mat- 
ters, but at the trial he testified that 
he did have knowedge>of the same 
on the occasion referred to, it was 
proper to allow him to testify that 
he kept silent on that occasion be- 
cause he was advised to do so (Miller 
vy. State, 25 S.b. 366, 97 Gai 653)), 3@5) 
and, where, on a trial for procuring a 
person to commit arson, the prose- 
cution cross-examined a witness, who 
testified that the person committing 
the arson was on the night of the fire 
at such a locality as practically to 
have rendered it impossible for him 
to have committed the offense, as to 
his failure to disclose his knowledge 
earlier in the litigation, it might be 
shown on redirect examination why a 
disclosure was not made earlier (Peo- 
ple v. Milks, 74 N.Y.S. 1042, 70 App. 
Div. 438, 16 N.Y.Cr. 387). (6) Where 
defendant in an action for injuries 
attempted on cross-examination of 
physicians to show a conspiracy to 
testify for plaintiff, it was proper to 
allow one of them to testify that, 
when he was called on by the other to 
wait on plaintiff, it was not the first 
time he had been called on by physi- 
cians. Denison, ete., R. Co. v. Powell, 
80 S.W. 1054, 35 Tex.Civ.App. 454. (7) 
Where, in an action against an officer 
for assault on plaintiff’s wife, evi- 
dence was admitted, for the purpose 
of discrediting plaintiff’s testimony, 
that at the time of the assault he had 
pleaded guilty of assaulting such offi- 
cer, evidence of the circumstances un- 
der which such plea was made, for the 
purpose of showing that plaintiff at 
the time thought he was pleading 
guilty to a charge of resisting an offi- 
eer, instead of assault, was admissi- 
ble. McKinstry v. Collins, 56 A. 985, 
Gu WV tee 2dr 


18. Dickey’s Estate v. Houston In- 
dependent School Dist., (Tex.Civ. App.) 
300 S.W. 250. 


[a] Testimony erroneously admit- 
ted concerning an offer to sell land 
near land sought to be condemned is 
not rendered admissible in rebuttal of 
testimony discrediting witness. Dic- 
key’s Estate vy. Houston Independent 
School Dist., (Tex.Civ.App.) 300 S.W. 
250. 


19. State v. Redmond, 37 La.Ann. 
774; State v. Taran, 222 N.W. 906, 176 
Minn. 175; Com. v. Mosier, 13 Pa.Dist. 
421; Gay v. State, 49 S.W. 612, 40 


*By WILLIAM G. BANNON (8§ 1032-1044). 


Tex.Cr. 242. 


fa] Thus (1) after accused in a 
criminal trial had elicited evidence 
tending to discredit the testimony of 
a state’s witness who swore that his 
reason for not sooner informing 
against defendant was because he 
feared him, evidence might be intro- 
duced to sustain his credibility by 
proving that he had declared his fears 
of defendant at the time, and that 
such fears were reasonable, owing to 
the character and conduct of defend- 
ant. State v. Redmond, 37 La.Ann. 774. 
(2) Where a witness was impeached 
by showing that he had registered at 
a hotel as from a place not then his 
residence, and had falsely represented 
himself as an insurance agent, evi- 
dence that he was a person well 
known in the neighborhood, and had 
formerly resided at the place from 
which he had registered, was com- 
petent in rebuttal. Gay v. State, 49 
S.W. 612, 40 Tex.Cr. 242. (3) Where 
plaintiff’s attorney attempts to im- 
peach the veracity of defendant’s wit- 
ness for his failure to testify as to an 
alleged conversation when first on the 
stand, it is within the trial judge’s 
discretion to permit defendant’s at- 
torney to testify as to why he did not 
ask about such conversation. Ploeser 
v. Central R. Co. of New Jersey, 105 


A. 228, 92 N.J.Law 490. 
20. Haynes v. Com., 28 Gratt. (69 
Va.) 942. 


[a] Rule applied.—It is not per- 
missible to show statements or decla- 
rations made by a witness alleged to 
have been drunk to others which 
might prejudice the adverse party, al- 
though they are offered under the pre- 
tense of showing that they are such 
as a sober man would utter under the 
presumed circumstances of the case. 


Haynes VenComs 28 1;Gratt. C69" Vals) 
942. 
21. Admissibility of evidence as to 


character in general: 
Ce proceedings see Evidence §§ 561-— 
568. 


Criminal proceedings see Criminal 


Law §§ 1122-1129. 


Instructions as to credibility of wit- 
nesses in: 


Civil proceedings in general see Trial 
§§ 471-478, 549-553, 628-630. 


Criminal proceedin#s in general see 
crates Law §§ 2336-2342, 2438— 
442. 


22. Ala.—Fields v. State, 25 So. 
726, 121 Ala. 16; De Kalb County v. 
Smith, 47 Ala. 407. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§$§ 1032-1033] 


the subject here considered is the equivalent of “rep- 
utation.”?° 


Method of attack.2* The character of a witness 
may be attacked by independent evidence,?° as, for 
example, by the testimony of other witnesses,?* and 
a party is not precluded from offering such independ- 
ent testimony by the answers of the witness whom 
it is sought to impeach.?7 So, also, the character of 
a witness may be attacked on his eross-examina- 
tion.?8 


Purpose of impeaching evidence and discretion of 
court. The distinction between evidence as to the 
character of a party to a litigation in cases in which 
such evidence is admissible?® and evidence as to the 
character of a witness affecting the veracity of such 
witness should be carefully maintained ;*° in the for- 
mer ease character is a fact in issue or an eviden- 
tiary fact affecting a facet in issue,?t while, in re- 
spect to the veracity of a witness, the character of 
the witness is a collateral matter which does not per- 
tain to the fact in issue but merely to the weight 


Hawaii.—tTerr. v. Buick, 27 Hawaii 123: 

28. : 
Ind.—Castle v. Clark, 90 N.E. 640, 

45 Ind.App. 192. 1101-1129. 
Ky.—Allen v. Young, 6 T.B.Mon. 26. 


136, 17 Am.D. 130. 


La.—State v. Scruggs, 116 So. 206, |APP- 164 


WITNESSES 


City of Binghamton v. Taft, 
1 N.Y.S. 688, 125 Misc. 411. 


Impeaching’ evidence see infra §§ 


Cal.— Cameron v. Evans Se- 
curities Corp., 6 P.(2d) 272, 119 Cal. 
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of the evidence of such witness.2 It has been said 
that the privilege of general vilification of a witness 
by proof of disreputable conduct not connected with 
the facts on trial should be closely guarded and 
should be allowed only upon the exercise of the judi- 
cial discretion of the trial court,?* and then only to 
affect the credibility of the witness;** and a like rule 
applies as to the purpose of evidence as to the gen- 
eral moral character of a witness.°° 


The presumption is that the character of a witness 
is good until the contrary is shown.*® 


[§ 1033] 2. What Witnesses May Be Impeached— 
a. In General. While generally speaking a party 
may impeach, in respect of character or reputation, 
any witness who has testified adversely to such par- 
ty,?? including an expert witness,** a character wit- 
ness for accused in a criminal prosecution,®® or an 
impeaching witness,?° in accordance with the gener- 
al rule*! a party may not impeach his own witness 
by an attack on the character or reputation of such 
witness,#? even though, according to some eases, the 


42. Conn.—McCue v. McCue, 123 A. 
914, 100 Conn. 448. 


Mo.—Brosius v. Weber, 
134, 149 Mo.App. 181. 


N.Y.—People v. Minsky, 124 N.E. 


126, 227 N.Y. 94; Pollock v. Pollock, 
CAINE NSS S718 


130 S.W. 


165 La. 842; Meunier v. Couet, 2 Mart. 
56. 

Mich.—People v. Palmer, 63 N.W. 
656, 105 Mich. 568; Dovey v. Lane, 
17 N.W. 272, 52 Mich. 49. 


N.Y.—Wright v. Paige, 3 Keyes 581, 
8 Transcr.A. 134 [aff 36 Barb. 438]. 


23. State v. Gregory, 126 N.W. 
1109, 148 Iowa 152; State v. Egan, 13 
N.W. 730, 59 Iowa 636; Bucklin v. 


State, 20 Ohio 18. 


[a] Discussion of terms.—“There 
is one thing to be observed in refer- 
ence to the terms ‘character’ and ‘repu- 
tation’: that, although differing wide- 
ly in signification, when strictly used, 
yet when used in this connection, 
both by authors and courts, they are 
generally used as synonymous terms; 
the term ‘general character’ being used 
to signify what would, perhaps, be 
more definitely expressed by general 
reputation. The term ‘character,’ when 
more strictly applied, refers to the 
inherent qualities of the _ person, 
rather than to any opinion that may 
be formed or expressed of him by 
others. The term ‘reputation’ applies 
to the opinion which others may have 
formed and expressed of his charac- 
ter; so that, as has been remarked in 
some of the books, when treating on 
this subject, a man’s character may 
really be good, when his reputation 
is bad, and, on the other hand, his 
reputation may be good, when his 
character is bad. But, as we have be- 
fore intimated, the terms, when used 
in connection with this subject, are 
generally used in contradiction to this 
distinction; the term ‘general char- 
acter’ being used in legal signification, 
as it is frequently uSed in common 
parlance, to express the opinion that 
is generally obtained of a person’s 
character—the estimate community 
generally has formed of it.’’ Bucklin 
v. State, 20 Ohio 18, 23. 


Form of question to: 
Impeaching witness see infra § 1110. 
Sustaining witness see infra § 1139. 
24. Impeaching evidence see infra 
§§ 1101-1129. 


, 


% 


Ky.—Louisville & N. R. Co. v. Scalf, 
159 N.W. 804/155 Ky. 273. 


Mo.—Reynolds v. Davis, 260 S.W. 
994, 303 Mo. 418; Williams v. Ameri- 
can HMxchange Bank, 280 S.W. 720, 
222 Mo.App. 483. 


e Wi Bachna v. Cowles, 191 N.Y. 


N.C.—State v. Pugh, 111 S.E. 849, 
183 N.C. 800. 


Okl.—St. Louis & S. F. R. Co. v. 
Walker, 122 P. 492, 31 Okl. 494. 


Or.—Lucas v. Kaylor, 299 P. 297, 
136 Or. 541. 

Competency of impeaching wit- 
nesses see infra § 1103-1107. R 


27. City of Binghamton vy. 
211 N.Y.S. 6838, 125 Mise. 411. 


Conclusiveness of answers on cross- 
examination as to character see in- 
fra § 1099. 


28. See infra § —. 
29. See Pvidence § 561. 


Evidence as to character of ac- 
cused in criminal proceedings in gen- 
eral see Criminal Law §§ 1122-1129. 


30. Parker v. Newman, 75 So. 479, 
200 Ala. 103. 


Tart th, 


31. Parker v. Newman, supra. 

32. Parker v. Newman, supra. 

33. Robinson y. State, 126 N.W. 
750, 1438 Wis. 205. 

34. Robinson v. State, supra. 

35. State v. Wingard, 158 P. 725, 


92 Wash. 219. 


36. State v. Pugh, 111 S.E. 849, 
183 N.C. 800. 

37. Evans vy. Childress, (Tex.Civ. 
App.) 282 S.W. 830. 

38. State v. Newcomb, 109 P. 355, 
58 Wash. 414. 

39. Madison v. State, (Ala.App.) 
140 So. 623. : 

40. See infra § 1141. 

41. See supra § 991. 


Or.—State v. Merlo, 182 P. 153, 82 
Or. 678; State v. Steeves, 43 P. 947, 
29 Or--85; 


S.C.—State v. McKay, 71 S.E. 858, 
89 S.C. 234. 


Tex.—Bernard’s, Inc. v. Austin, 
(Civ.App.) 300 S.W. 256; Miller v. 
een 2S Wie) S037 115 (Tex Or: 


Utah.—State v. Scott, 188 P. 860, 
55 Utah 5538. 


See Homesteaders’ Life Ass’n v. 
Salinger, 235 N.W. 485, 212 Iowa 251 
(recognizing rule). 


[a] Conviction of crime may not 
be shown for the purpose of impeach- 
ing one’s own witness. Bernard’s, Inc. 
en Se, (Tex.Civ.App.) 300 S.W. 


a 


[b] Answer of witness tending to 
discredit.—Where the only effect of 
an affirmative answer to a question 
asked by a party to his own witness 
for the purpose of impeachment will 
be to discredit the witnesses, the ques- 
tion is objectionable. People v. Min- 
sky, 124 N.E. 126, 227 N.Y. 94. 


[ec] Surprise.—The court properly 
refused to permit accused in a crim- 
inal case to impeach his own witness 
by showing the witness’ bad reputa- 
tion for truth, notwithstanding the 
testimony of the witness amounted to 
a surprise in that it was adverse to ac- 
cused. Miller v. State, 27 S.W. 803, 
115 Tex:Cr. 3838: 


[d] Statute declaratory of common 
law.—A. statutory provision that a 
party producing a witness is not al- 
lowed to impeach his credit by evi- 
dence of bad character is simply 
declaratory of a common-law rule. 
State v. Melo, 182 P. 153, 82 Or. 678. 


[e] Intent to use certain persons 
as witnesses.—A person whom it is 
sought to punish for contempt on the 
ground that he prepared false state- 
ments which were to be the basis of 
the testimony of certain persons in an 
action could not successfully claim in 
the contempt proceeding that such 
persons who gave evidence against de- 
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witness has been called as an adverse witness by the 
party who seeks to impeach such witness ;*? by eall- 
ing a witness a party thereby vouches for his verac- 
ity** or represents such witness as worthy of ered- 
it*® or, at least, not wholly unworthy of credit.*® 


Absent witness. According to some eases an ab- 
sent witness may be attacked in respect of charac- 
ter where a showing has been made and received as 
evidence in respect of what such witness would tes- 
tify to,47 as, for example, where such showing is re- 
ceived in order to avoid a continuance in a civil 
ease,*® but under some statutes at least the charac- 
ter or reputation of the absent witness may not be 
attacked where such showing is received to avoid a 
continuance in a criminal prosecution,*® and the duty 
to accept. the uncontradicted testimony of a witness 
who has been examined abroad under a commission 
has been asserted where such witness has had no 
opportunity to explain facts or conduct which is the 
basis of an attack on his veracity.°° The right to im- 
peach a person who is not a witness by showing that 
his reputation for truth and veracity is bad has been 


denied, notwithstanding he testified at a former 


hearing before an auditor.*? x4 


[§ 1034] b. Party to Civil Action. The general 


81.Or. 358; 
947, 29 Or. $5. 


47. 


fendant in the contempt proceedings 
were unworthy of belief. in view of 
the fact that such defendant had in- 
tended to use such persons as credible 
witnesses in the action. Nosten v. 


Mekhoaolitan Stay Co. 63.N.¥.S. BOlelone ee tae wee 


WITNESSES 


State v. Steeves, 43 P. 


Gregory v. State, 
140 Ala. 16; Johnson v. Com., 23 S.W. 
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rule that it is permissible to impeach or discredit a 
witness by an attack on his character or reputation*? 
applies to a party to a civil action or proceeding who 
testifies therein.°? The right of a party who has 
called the opposite party as a witness to attack the 
reputation or character of the latter has, however, 
been denied.®4 So, to the extent that a discovery 
is sought from defendant in a suit in equity, he is a 
witness of the complainant, and the latter cannot at- 
tack his character for the purpose of discrediting 
him.®® Generally speaking, a party who ealls his 
opponent as a witness vouches for such opponent’s 
character for truth and veracity.°® 


Account book verified by oath of party. Where 
by virtue of statute an account‘ book of a party 
sworn to by him is prima facie evidence in support 
of the charges in such book, evidence as to the char- 
acter of such party for truth and veracity, to 1m- 
peach the truth of the charges, is immaterial and 
inadmissible.°* 


[§ 1035] c. Accused in Criminal Prosecution.®® 
The general rule permitting an attack on the char- 


_acter or reputation of a witness in order to impeach 


or discredit him®® applies to accused in a criminal 
prosecution who becomes a witness in his own be- 


Walker, 122 P. 492, 31 Okl. 494. 


Or.—Lucas v. Kaylor, 299 P. 297, 136 
Or. 541. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Hailey, (Civ.App.) 156 S.W. 


37 So. 259, 


30 Misc. 722. 

[f] In Wyoming later statute per- 
mitting calling of adverse party or 
agent for cross-examination, con- 
strued in connection with statute re- 
lating to impeachment of witnesses, 
permits impeachment by testimony as 
to character of only such persons or 
witnesses called for cross-examina- 
tion as are in fact adverse or hostile. 
Huber v. Thomas, (Wyo.) 19 P.(2d) 
1042 (citing Rev. St. [1931] §§ 89-1705, 
89-1706). 


43. Levine’s Loan Office v. Starke, 
125 S.E. 683, 140 Va. 712. 

Accused as state’s witness see infra 
§ 1035. 

Ce opposite party see infra § 
1034. 


44. Wilson v. Prettyman, 192 N. 
W. 413, 195 Iowa 598; Becker v. Hart, 
MLS INGYawsas 1008; :l29 , ADD.DIiV., 511s 
Bernard’s, Inc. v. Austin, (Tex.Civ. 
App.) 300 S.W. 256. 

[a] Extent—A party calling a 
witness vouches for his general credi- 
bility, and not merely as to the matter 
eencerning which such party inquires. 
Becker v. Hart, 113 N.Y.S. 1053; 129 
App.Div. 511. 


45. People v. Minsky, 124 N.E. 126, 
227 N.Y. 94; State v. Melo, 182 P. 153, 
82 Or. 678; Sabin v. Kyniston, 159 P. 
69, 81 Or. 358; State v. Steeves, 43 
P: 9475929° Or. 85: 

{a] Where disreputable witness is 
called and frankly presented to the 
jury as such, the party who calls 
him represents him for the occasion 
and for the purposes of the trial as 
worthy of belief. People v. Minsky, 
124 N.E. 126, 227. N.Y. 94; People 
vy. Carnavalle, 196 N.Y.S. 56, 202 App. 
Div. 156, 40 N.Y.Cr. 71 [motion den 
139 N.E. 731, 235 N.Y. 551 (aff 142 N.E. 
2 256i Nev. 5o4) a. 


46. State v. Melo, 182 P. 153, 82 
Or. 678; Sabin v. Kyniston, 159 P. 69, 


48. U.S. Life Ins. Co. v. Wright, 
33 Ohio St. 533. 


49. Powers v. State, 80 Ind. 77. 

50. Peters vy. Perras, 42 Can.S.C. 
244, 

51. Jackson & Newton Co. v. Ful- 


ler, 115 N.E. 766, 226 Mass. 441. 
52. See supra § 10382. 


53. Ala.—Loveless v. Hardy, 79 So. 
37, 201 Ala. 605; Parker v. Newman, 
75 So. 479, 200 Ala. 103. 


Cal.—Cameron v. Evans Securities 
Corp., 6 P.(2d) 272, 119 Cal.App. 164. 


Ind.—Wright v. Hanna, 98 Ind. 217; 
Castle v. Clark, 90 N.E. 640, 45 Ind. 
App. 192. 

Iowa.—Hofacre v. Monticello, 103 N. 
W. 488, 128 Iowa 239. 


Ky.—Louisville & N. R. Co. v. Scalf, 
159 S.W. 804, 155 Ky. 273. 


Mass.—F. W. Stock & Sons v. Della- 
penna, 105 N.E. 378, 217 Mass. 503. 


Mich.—Georgia v. Bond, 72 N.W. 
232, 114 Mich. 196. 


Mo.—Reynolds v. Davis, 260 S.W. 
994, 303 Mo. 418; Ulrich v. Chicago, 
Bi & Qo. Coy, 220 S:W. 682, 2619 lo: 
697; Wendling v. Bowden, 161 S.W. 
774, 252 Mo. 647; Miller v. Journal Co., 
152 S.W. 40, 246 Mo. 722, Ann.Cas. 
1914B 679; Williams v. American Ex- 
change Bank, 280 S.W. 720, 222 Mo. 
App. 483. 

N.Y.—Foster v. Newbrough, 58 N.Y. 
481 [rev 66 Barb. 645]; Mather vy. 
Parsons, 32 “Hun 338; Osborne v. 
Seligman, 81 N.Y.S. 346, 39 Misc. 811; 
Bachman v. Cowles, 191 N.Y.S. 84; 
Calkins v. Colburn, 10 N.Y.St. 778; 
Varona v. Socarras, 8 Abb.Pr. 302. 


N.C.—Kitchen v. Tyson, 7 N.C. 314. 
See Hardison v. Jones, 146 S.E. 804, 
ie we 712 (apparently recognizing 
rule). 


Okl.—St. Louis & S. F. R. Co. v. 


1119; Irvin v. Johnson, 120 S.W. 1085, 
56 Tex.Civ.App. 492. 


Vt.—Shores v. Simanton, 130 A. 697,. 
99 Vt. 191. ‘ 


Wis.—Duffy v, Radke, 119 N.W. 811, 
138 Wis. 388. 


54. In re Skinner’s Estate, 247 N. 
W. 484, 215 Iowa 1021; Wilson v. 
Prettyman, 192. N.W. 413, 195 Iowa 
598; O'Neil v. Adams, 122 N.W. 976,. 
144 Jowa 385; Gardner v.\ Connelly, 
39 N.W. 650, 75 Iowa 205. 


55. Murray v. Johnson, 
(Tenn.) 353. 


56. Wilson v. Prettyman, 192 N.W. 
413, 195 Iowa 598; Kelley v. Kelley, 
177 N.W. 45, 189 Iowa 311; Becker v.. 
Batt, 113 N.Y.S. 1058, 129 App.Div. 
oO . 


57. Winne v. Nickerson, 1 Wis. 1. 


{a] Indispensable witness, within 
a statute providing that a party pro- 
ducing a witness shall not be allowed 
to impeach his credit by evidence of 
bad character unless it was indis- 
pensable that the party should pro- 
duce him, etc., is one whom a party 
is compelled to produce to satisfy the 
requirements of the law. Diffenderfer 
v. Scott, 32 N.E. 87, 5 Ind.App. 243. 


58. Cross references: 
Admissibility of evidence as to char- 


acter of accused in general gs 
Criminal Law §§ 1122-1129. “Ei 


Instructions as to: 


Character of accused in general 
Criminal Law § 2326. 2 ig 

Credibility of agcused 
see Criminal Law §§ 
2443-2447, 


Right to attack general.character of 
accused see infra § 1040. 


Time to which attack refers see infra. 


§ 1042 


59. 


1 Head 


in general 
2343-2346, 


See supra § 1032. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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half,®° as by so doing he places himself in the same | 
Generally speak- 
ing the same rules are applicable in this regard as 
apply in the ease of other witnesses.°? 
ever, the state has made accused its witness and ac- 
cused has not put his general charaeter in issue, the 
state may not attack the character of accused.®? 


Unsworn statement by accused. Accused who 
avails himself of the privilege given by some stat- 
utes, of making a statement not under oath, which is 
to have such force as the jury think right to give it, 
cannot be impeached by proof of his bad character, 
and by testimony that witnesses would not believe 


position as any other witness.°! 


60. U.S.—Ball.v.. U. S., 147 F. 32, 
78 C.C.A. 126. 


Ala.—Carpenter v. State, 69 So. 531, 
193 Ala. 91; Sweatt v. State, 47 So. 
194, 156 Ala. 85; Mitchell v. State, 42 
So. 1014, 148 Ala. .618; Kilgore v. 
State, 27 So. 4, 124 Ala. 24; Mitchell 
v. State, 10 So. 518, 94 Ala. 68; Hill v. 
State, 144 So. 582, 25 Ala.App. 264 
[cert den 144 So. 583, 225 Ala. 610]; 
Brown vy. State, 100 So. 616, 20 Ala. 
App. 39; May v. State, 79 So. 677, 16 
Ala.App. 541 [cert den 79 So. 877, 202 
Ala. 697]; Williams v. State, 77 So. 
923,16 Ala.App. 329; Johnson v. State, 
75 So. 278, 16 Ala.App. 72. 


Ark.—Blevins v. State, 281 S.W. 17, 
170 Ark. 765; Holden v. State, 247 S. 
W. 768, 156 Ark. 521; 
139 S.W. 1124, 100 Ark. 199; Skaggs 
v. State, 113 S.W. 346, 88 Ark. 62, 16 
Ann.Cas. 622; Smith yv. State, 85 S.W. 
1123, 74 Ark. 397; Williams v. State, 
50 S.W. 517, 66 Ark. 264; Holder v. 
State, 25 S.W. 279, 58 Ark. 473; Mc- 
Coy v. State, 46 Ark. 141. 


Cal.—People v. Gordon, 273 P. 568, 
206 Cal. 29; People v. Soeder, 87 P. 
1016, 150 Cal. 12; People v. Walker, 
Moe: 832,\.140) Cal’ 1535 People? vy. 
Reed, 52 P. 835, 120 Cal. xvii; People 
Waikhose,.226. PRP: 158, 71. Cal. App. 550; 
People v. Bojorquez, 169 P. 922, 35 
Cal.App. 350; People v. Moran, 144 P. 
152, 25 Cal.App. 472. 


Conn.—State v. Chapman, 
899, 103 Conn. 453. 


Fla.—Maloy v. State, 41 So. 791, 52 
Hila.* 101: 


Ind.—Tosser v. State, 162 N.E. 49, 
200 Ind. 156; Drew v. State, 23 N.E. 
1098, 124 Ind. 9; Keyes v. State, 23 
N.E. 1097, 122 Ind. 527; Morrison v. 
State, 76 Ind. 335. 


Ind.T.— Williams v. U. S., 69 S.W. 
871, 4 Ind.T. 269. 


Iowa.—State v. Chingren, 74 N.W. 
946, 105 Iowa 169. See State v. Dill- 
man, 168 N.W. 204, 183 Iowa 1147 (ap- 
parently recognizing rule). 


Kan.—State v. Patterson, 210 P. 654, 
112 Kan. 165; State v. Roselli, 198 P. 
195, 109 Kan. 33; State v. Greenburg, 
53 P. 61, 59 Kan. 404. 


Ky.—Bennett v. Commonwealth, 186 
S.W.. 933, 171 Ky. 63; Hansford v. 
Commonwealth, 186 S.W. 498, 170 Ky. 
700; Page v. Com., 119 S.Ww. °750; 
Newman v. Com., 88 S.W. 1089, 28 Ky. 
L. 81; Justice v. Com., 46 S.W. 499, 20 
Ky.L. 386; Leslie v. Com., 42 S.W. 
1095, 19 Ky.L. 1201; Hasson v. Com., 
11 S.W. 286,10 Ky.L. 1054. 


La.—State v. Suire, 76 So. 254, 142 
La. 101; State v. Quinn, 59 So. 913, 
131 La. 490; State v. Barrett, 42 So. 
513, 117 La. 1086; State v. Guy, 30 
So. 268, 106 La. 8; State v. Taylor, 12 
So. 927, 45 La.Ann. 605. 


Me.—State v. Watson, 65 Me. 74. 


Mass.—Com. v. Bonner, 97 Mass, 
587. . 


130 A. 


* 


Turner v. State, | 


WITNESSES 


Discretion of 
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Where, how- Tea 


Mich.—People v. Danenberg, 142 N. 
W. 347, 176 Mich. 337; People v. De 
Camp, 109 N.W. 1047, 146 Mich. 533. 


Minn.—State v. Sauer, 44 N.W. 115, 
42 Minn. 258. 


Miss.—Williams v. 
1006, 87 Miss. 373. 


Mo.—State v. Gant, 33 S.W.(2d) 970; 
State v. Priest, 114 S.W. 949, 215 Mo. 
1; State v. Baker, 108 S.W. 6, 209 Mo. 
444; State v. Woodward, 90 S.W. 90, 
191 Mo. 617; State v. Rugan, 68 Mo. 
214 [aff 5 Mo.App. 592]; State v. Cox, 
67 Mo. 392; State v. Clinton, 67 Mo. 
380, 29 Am.R. 506; State v. Christo- 
pher, 114 S.W. 549, 134 Mo.App. 6; 
State v. Oliphant, 107 S.W. 32, 128 Mo. 
App. 252; State v. McLain, 92 Mo.App. 
456. See State v. Shuster, 173 S.W. 
1049, 263 Mo. 600 (recognizing rule). 


Mont.—State v. Schnepel, 59 P. 927, 
23 Mont. 528, 


Neb.—Ferguson v. State, 100 N.W. 
800, 72 Neb. 350. 


N.J.—State v. Henson, 
616, 66 N.J.Law 601. 


N.Y.—Adams v. People, 9 Hun 89; 
People y. Van Zile, 141 N.Y.S. 168, 80 
Misc. 329, 29 N.Y.Cr. 378. See Peo- 
ple v. Richardson, 118 N.E. 514, 222 
N.Y. 103 (recognizing rule). 


N.C.—State v. Maslin, 143 S.E. 3, 
195 N.C. 5387; State v. Nance, 141 S.E. 
468, 195 N.C. 47; State v. Cloninger, 
63. SE. 154,149 N.C... 567; State yv. 
Efler, 85 N.C. 585. 


Ohio.—Hamilton v. State, 177 N.E. 
221, 39 Ohio App. 153. 


Okl.—Asher v. Territory, 54 P. 445, 
7 Okl. 188; Kirby v. State, 220 P. 74, 
25 Okl.Cr. 330, 33 A.U.R. 1212; Cowan 
v. State, 114 P. 627, 5 Okl.Cr. 313. 


Or.—State v. O’Donnell, 149 P. 536, 
77 Or. 116; State v. Deal, 98 P. 165, 
52 (Or. 75685 


Pr ac v. Duckworth, 2 Pa.Co. 


R.I.—State v. Benjamin, 71 A. 65; 
pit Vv. McGuire, 22 A. 1118; 15 R.1. 


State, 39 So. 


50 A. 468, 


S.C.—State v. Robertson, 1 S.E. 443, 
MOMSiCe LLM; 


S.D.—State v. Phelps, 59 N:W. 471, 
5 S.D. 480. 


Tenn.—Lea v. State, 29 S.W. 900, 94 
Tenn. 495. 


Tex.—McLain v. State, 136 S.W. 
1057, 62 Tex.Cr. 118; White v. State, 
1385 S.W. 562, 61 Tex.Cr. 498; Brittain 
v. State, 85 S.W. 278, 47 Tex.Cr. 597; 
Combs v. State, (Cr.) 49 S.W.. 585; 
Holmes v. State, (Cr.) 42 S.W. 979. 


Utah.—State v. Marks, 51 P. 1089, 
16 Utah 204. 


Va.—Mohler v. Commonwealth, 111 
S.B., 454, U320Va. 713. 
Wash.—State vy. Gottfreedson, 64 


P. 5238, 24 Wash. 398. 
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him if he were under oath.® 


court and limiting effect of testi- 


It has been said that the privilege of gen- 
eral vilification by proof of disreputable conduet not 
connected with the fact on trial should be closely 
guarded and should be allowed only upon the exer- 
cise of the judicial discretion of the trial court,°® 
and then only to affect the credibility of accused as 
a witness and not as affecting the guilt or innocence 
of accused;°7 and a like rule applies as to the pur- 
pose of the testimony when evidence of general bad 
character or reputation is admitted,®® at least where 
accused has not given evidence as to his general good 


Wis.—Dungan v. 
350, 135 Wis. 151. 


Attacking general moral character 
see infra § 1040. 


Evidence as to character and repu- 
tation of accused in general see Crim- 
inal Law §§ 1122-1129. 


61. Ala.—Kilgore v. State, 27 So. 4, 
124 Ala. 24. 


Cal.—People v. Gordon, 273 P. 568, 
206 Cal. 29; People v. Bastian, 272 P. 
756, 95 Cal.App. 249. 


Ind.T.—McCoy v. U. S., 98 S.W. 144, 
6 Ind.T. 415. 


Kan.—State v. Buffington, 81 P. 465, 
71 Kan. 804, 4 L.R.A.N.S. 154. 


_ Ky.—Barton v. Com., 32 S.W. 171, 
396, 17 Ky.L. 580; Montgomery v. 
Com., 30 S.W. 602, 17 Ky.L. 94; Crump 
v. Com., 20 S.W. 390, 14 Ky.L. 450. 


Mo.—State v. Hulbert, 253 S.W. 764, 
299 Mo. 572; State v. Parker, 9 S.W. 
728, 96 Mo. 382; State v. Rider, 1 S.W. 
825, 90 Mo. 54. 


N.Y.—Varona v. 
Pr.302. 


N.C.—State v. Effer, 85 N.C. 585. 


S.C.—State v. Turner, 15 S.E. 602, 
36 S.C. 534, 16 S.E. 687, 36 S.C. 608; 
State v. Merriman, 12 S.E. 619, 34 S. 
Cr16,) 13) SAN 43828, 340S:C.5 76s 


Tenn.—Peck v. State, 6 S.W. 389, 
86 Tenn. 259. 


Tex.—Ware v. State, 38 S.W. 198, 36 
Tex.Cr. 597; White v. State, 18 Siw, 
462, 30 Tex.App. 652. 


Wis.—Dungan v. State, 115 N.W. 
350, 185 Wis. 151; Schwantes vy. State, 
106 N.W. 237, 127 Wis. 160. 


62. People v. Newman, 
5389) 260 Tl. 11. 


63. Parker v. State, 178 S.W. 438, 
132 Tenn. 327, L.R.A.19164 1190. 


64. Doyle v. State, 77 Ga. 513. 


65. Admissibility of evidence as to 
character in general see Criminal Law 
§§ 1122-1131. 

Limiting effect of impeaching evi- 
ounce in general see Criminal Law § 

156. 


66. Robinson v. 
750, 143 Wis. 205. 


State, 115 N.W. 


Socarras, 8 _ Abb. 


103 N.E. 


State, 126 N.W. 


67. Robinson vy. State, supra. 
68. Smith y. State, 72 So. 316, 197 
Ala. 1938; Noe v. Commonwealth, 13 


S.W.(2d) 763, 227 Ky. 578; Meek v. 
Commonwealth, 11 S.W.(2d) 996, 227 
Ky. 83; State v. Traylor, 28 S.E. 493, 
121 N.C. 674. See People v. Richard- 
son,,wiS oN, E5145 516) 229 Ney. vos 
(where the court said: ‘The impeach- 
ment is not for the purpose of Sshow- 
ing that he was the kind of person 
who would be willing to commit the 
offense charged, but solely for the 
purpose of diagnosing his conscience 
and thereby enabling the jury to de- 
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character.®® 


[§ 1036] d. Witness for Prosecution. In a crim- 
inal prosecution accused may assail the character of 
a witness for the state or prosecution,’® ineluding 
that of the prosecuting or complaining witness.‘+ 
In general, however, the state may not impeach its 
own witness by showing his general reputation for 
truth and veracity,’? and, while it need not conceal 
the bad record of a witness which it offers,7* where 
it calls a disreputable witness and frankly presents 
him as such, it may not thereafter attack the eredi- 
bility of the witness by general character evidence 
tending’ solely to show him to be untruthful and un- 
worthy of belief.74 So the right of the prosecution 
to attack the credibility of one of its witnesses by 
showing the conviction of such witness has been de- 
nied.74% 


[§ 1037] 3. Weighing of Testimony.7® Generally 
speaking the purpose of character evidence in respect 
of a witness is to enable the jury to place a proper 
estimate on the testimony of such witness,’® and it 
is for the jwty to determine on all the circumstances 
as to the weight of impeaching evidence.7* 
known character of the witness for honesty and truth 
should be considered in testing his eredibility.7% The 
fact that a witness is of depraved character*® or is 
addicted to immoral habits?®% may be considered on 
the question of his credibility, and a witness may be 


termine the extent of his veracity and 744. 


eredibility as a witness’’). 


69. Baugh v. State, 112 So. 157, 215 
Ala. 619; Forman y. State, 67 So. 583, 
190 Ala. 22; Brown v. State, 100 So. 


75. 
or fact in: 


WITNESSES 


The 


People v. Shepherd, 242 N.Y. 
S. 178, 229 App.Div. 790. 


Credibility as question of law 


[§§ 1035-1038 


of such character as to justify a jury in refusing to 
believe his testimony.®° The testimony of a self- 
confessed criminal should be received with great cau- 
tion,*! and the fact that one is affected by moral 
astigmatism should be considered by the triers of 
fact,*? but such fact does not necessarily render his 
testimony ineredible.** The triers of fact may be- 
lieve a witness of bad character who, they think, is 
telling the truth,** and refuse to believe one of good 
character if they think he is not telling the truth.*® 
The fact that a witness may have been guilty of a 
crime under certain circumstances, in respect of cer- 
tain matters involved in his testimony, may be con- 
sidered in weighing his testimony notwithstanding 
his testimony, if accepted, would exonerate him.*® 


Conflicting evidence. The character of the wit- 
nesses should be considered in determining the weight 
of evidence where there is such a conflict that the tes- 
timony as a whole may not be reconeiled.** 


[§ 1038] 4. Extent of Inquiry—a. In General. It 
has been laid down broadly that how far a litigant 
may go in showing facts affecting the credibility of 


“a Witness is largely within the diseretion of the trial 


court,®® subject only to the right of review for an 
abuse of such discretion,®® and this rule has been 
recognized in respect of the prosecuting witness in 
a criminal prosecution.°® The view has been taken 
that, where a statute makes provision as to the mat- 


81. People v. Cohen, 119 N.E. 886, 
223 N.Y. 406. 


82. MHolritter vy. Wagner, 
569,139) Mads "603: ~ 


[a] Thus, in a controversy over 


116 A. 


616, 20 Ala.App. 39; McGuire v. State, 
57 So. 57, 2 Ala.App. 218; Younger v. 
‘State, 140 S.W. 139, 100 Ark. 321; State 
v. Cloninger, 63 S.E. 154, 155, 149 N.C. 
567. 


“Where a defendant goes on the 
witness stand and testifies, but does 
not offer evidence as to his character, 
he does not thereby put his character 
in issue, but only puts his testimony 
in issue, and the state may introduce 
evidence tending to show the bad 
character of the witness, solely for 
the purpose of contradicting him.” 
State v. Cloninger, supra. 


70. White v. State, 22 So. 111, 114 
Alas 10s Cavanaugh v. Common- 
Wealth, 190. Saw. 123, di72 Ky. . 799+ 


State v. Mines, 68 So. 837, 137 La. 489. 


71. Herndon v. State, 56 So. 85, 2 
Ala.App. 118; State v. Blackburn, 114 
N.W. 531, 136 Iowa 743; State v. 


Haupt, 101 N.W. 739, 126 Iowa 152. 


72. State v. Scott, 188 P. 860, 55 
Utah 553. 
73. People v. Minsky, 124 N.E. 126, 


ZONING Na Oe. 


74, People v. Minsky, supra; Peo- 
ple v. Carnavalle, 196 N.Y.S. 56, 202 
App.Div. 156, 40 N.¥.Cr. 71 [motion 
den) LoQkwNe E gidoloige SDN uO Ole (att 
PAINE w2ities iso) Nine). 


fa] Answer tending to discredit.— 
Where the only effect of an affirma- 
tive reply asked by the prosecuting 
attorney of a person whom he has pre- 
sented as a disreputable witness for 
the purpose of impeachment will be 
to discredit Such witness, the question 
is objectionable. People v. Minsky, 
124 Ni. 126, 227 N:Y. 94. é 


Accused as state’s witness see su- 
pra § 1035. 


Civil proceeding in general see Trial 
§§ 340-351. 


Criminal proceeding in genera] see 
Criminal Law § 2291. 


Impeachment affecting question for 
jury in: 
Civil proceeding in general see Trial 
§§ 345, 351. 


Criminal prosecution in general see 
Criminal Law § 2293. 


76. State v. Jeffreys, 135 S.E. 32, 
192 N.C. 318; State v. Cloninger, 63 
S.H. 154, 149 N.C. 567. 


77. | Dolilner: v.) Lintz, 
mem [aff 9 Daly 17]. 


78.) Us S.'weitueei Huens 148 J, 1442; 
Hall v. Commonwealth, 277 S.W. 809, 
211 Ky. 481; People v. Allocea, 170 N. 
ae SSie, L8sRADp. Div, 571,37 IN: yeCr, 


79. Gray v. State, 188 S.W. 820, 125 
Ark. 272; Tosser v. State, 162 N.E. 
49, 20 Ind. 156; State v. Seevers, 78 
N.W. 705, 108 Iowa 738; Patterson v. 
Commonwealth, 123 S.E. 657, 139 Va. 
589 [error dism 46 S.Ct. 349, 270 U.S. 
632, 70 (.Hd. 771). 


[a] In prosecution for carnal 
abuse, the jury had the right to con- 
sider the reputation and character of 
a prosecuting witness in weighing her 
evidence on the subject of her age as 
well as that of intercourse. Gray vy. 
State, 188 S.W. 820, 125 Ark. 272. 


84 N.Y. 669 


79l44. State v. Gaul, 152 P. 1029, 88 
Wash. 295. 

80. Jemnienski v. Lobdell Car 
Wheel Co., 63 A. 935, 21 Del. 385: 


Phipps tv Chicago, mR. 1.ik& P. Ry., 
(Mo.App.) 196 S.W. 420. 


the right to administer the estate of 
a decedent, where the issue is wheth- 
er one claiming the right is a child 
of deceased, testimony of managers 
and inmates of houses of prostitution 
must be viewed in the light of their 
moral astigmatism, as shown by their 
mode of life. MHolritter v. Wagner. 
116 A. 569, 1389 Md. 608. 


83. People v. Matson, 
30 Cal.App. 288. 


84. Turner v. State, 287 S.W. 400, 
171 Ark. 11183 Gibbs v.-State, 243) S. 
W. 961, 155 Ark. 65; People v. Cohen, 
119 N.E. 886, 223 N.Y. 406 [rearg den 
125 N.E. 921, 227 N.Y. 623]; State v. 
Little, 94 S.E. 1, 174 N.C. 800. See 
Gray v. State, 188 S.W. 820, 125 Ark. 
272; Johnson v. Risdon, 265 P. 505, 89 
Cal.App. 768 (both apparently recog- 
nizing rule). 

85. State v. Little, 94 S.E. 1, 174 
N.C. 800. 

86. J. R. Kilgore & Son v. Shannon 
& Co., 60 So. 520, 6 Ala.App. 537. 

87. | Rash va) Pratt; 114 A. 225,- 31 
Del. 18; Warren v. Harlan & Hollings- 
EE Corporation, (Del.Super.) 84 A. 


83. State v. Elder, 228 P. 1016, 130 


158 P. 335, 


Wash. 612. 


89. State v. Elder, supra. 
90. State v. Elder, supra. 
[a] Thus, in prosecution for ear- 


nally knowing infant, the act of the 
trial judge in checking defendant’s 
counsel when he thought he was go- 
ing too far in the direction of show- 
ing, as affecting credibility of prose- 
cuting witness, her general character, 
and habits, was not error. State vy. 
Elder, 228 P. 1016, 130 Wash. 612. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$3 1038-1039] 


ters which may be shown for purposes of impeach- 
ment, such statutory provisions are in general ex- 


Ratsive.®? 


[§ 1039] b. Whether General Moral Character As- 


91/.State v. Black, 208 P. 851, 36 
Idaho 27; Boeck vy. Boeck, 161 P. 576, 
29 Idaho 639; Mulligan v. Common- 
wealth, 261 S.W. 616, 202 Ky. 811. See 
McIntosh v. McNair, 99 P. 74, 53 Or. 
87 (apparently recognizing rule un- 
der Ballinger & C. Comp. St. § 852). 


92. In respect of character as evi- 
dentiary fact: 


Civil proceedings in general see Evi- 
dence passim §§ 560-587. 

Criminal proceedings in general see 
Criminal Law passim §§ 1122-1131. 


S83. Ala.—Sussex ‘Fire Ins. Co. v. 
Barton, 144 So. 439, 225 Ala. 570; Mil- 
ligan v. State, 94 So. 169, 208 Ala. 223; 
Loveless v. Hardy, 79 So. 37, 201 Ala. 
605; Parker v. Newman, 75 So. 479, 
200 Ala. 103; Brown v. Moon, 72 So. 
25,296 Ala. 8391, Prater: v.State,/69 
So..539,,..198 Ala, 408 Story vi State, 
59 So. 480, 178 Ala. 98; Lowman v. 
State, 50 So. 43, 161 Ala. 47; Sweatt 
v. State, 47 So. 194, 156 Ala. 85; Greg- 
ory v. State, 37 So. 259, 140 Ala. 16; 
Kilgore v. State, 27 So. 4, 124 Ala. 24 
Lodge v. State, 26 So. 310, 122 mae 
97, 82 Am.S.R. 23; White v. State, 22 
So. 111, 114. Ala. 10; Yarbrough. v. 
State, 16 So. 758, 105 Ala. 43; Byers 
v. State, 16 So. 716, 105 Ala. 31; Mc- 
Daniel v. State, 12 So. 241, 97 Ala. 14; 
Mitchell v. State, 10 So. 518, 94 Ala. 
68; McInerny v. Irvin, 7 So. 841, 90 
Ala. 275; Birmingham Union R. Co. 
v. Hale, 8 So. 142, 90 Ala. 8, 24 Am.S. 


R. 748; Davenport v. State, 5 So. 152, 
85. Ala. 336; Motes v. Bates, 80 Ala. 
3382; De Kalb County v. Smith, 47 Ala. 


40%; Ward v. State, 28 Ala. 53; Guy 
v. State, 102 So. 243, 20 Ala.App. 374; 
Hunter v. State, 101 So. 100, 20 Ala. 
App. 152; Central Iron & Coal Co. v. 
Wright, 101 So. 815, 20 Ala.App. 82 
[cert den sub nom. Ex parte Central 
Iron & Coal Co., 101 So. 824, 212 Ala. 
130]; Wise v. State, 96 So. 724, 19 
Ala.App. 245; McGuire v. State, 57 
So. 57, 2 Ala.App. 218. 


La.—State v. Guy, 30 So. 268, 106 
La. 8. 


Mo.—State v. Scott, 58 S.W.(2d) 
275, 332 Mo. 255; (‘State v. Higgs, 259 
S.W. 454; Ulrich v. Chicago, B. & Q. 
RCO 220 US. Wi O82, e290 MO.) 697: 
State v. Barnett, 102 S.W. 506, 203 
Mo. 640; State v. Woodward, 90 S.W. 
90, 191 Mo. 617; State v. Pollard, 74 
S.W. 969, 174 Mo. 607; State v. May, 
3 S.W. 637, 142.Mo. 135; State v. 


whee aoe 384 SW. 478, 133 Mo. 70; State 

_ Smith, 28 SW. 181, 125 Mo. 2; State 
e Raven, 22 S.W. 376, 115 Mo. 419; 
State v. Day, 12 S.W. 365, 100 Mo. 242; 
State vy. Parker, 9 S.W. 728, 96 Mo. 
382; State v. Rider, 8 S.W. 723, 95 Mo. 
474; State v. Beaucleigh, 4 S.W. 666, 
92 Mo. 490; State v. Palmer, 88 Mo. 
568; State v. Grant, 76 Mo. 236; State 
v. Miller, 71 Mo. 590; State v. Cox, 67 
Mo. 392; State v. Breeden, 58 Mo. 507; 
State v. Shields, 13 Mo. 236, 53 Am.D. 


147; Winn v. M. W. A., 119 S.W. 536, 
138 Mo.App. 701 [motion to tax costs 
den 123 S.W. 59, 146 Mo.App. 69]; 


State v. Oliphant, 107 S.W. 32, 128 Mo. 
App. 252; Shaefer v., Missouri Pac. 
R. Co., 72 S.W. 154, 98 Mo.App. 445; 
Alkire Grocery Co. v. Tagart, 78 Mo. 


App. 166; Kingman & Co. v. Shawley, 
61 Mo.App. 54; State v. Ragsdale, 59 
Mo.App. 590. 


N.Y.---Wright v. Paige, 3 Keyes 581, 
8 ranscr.A. 134 [Laff 36 Barb. 438]; 
Calkins \v. Colburn, 910 N.Y.Sta 778; 
See Carlson vy. Winterson, 31 N.Y.S. 
430, 10 Misc. 388 [aff 42 N-E. 347, 147 
BM Xae6d2," 70 N.Y.St. 872 (recognizing 
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sailabie®2—(1) In General. 
dictions it is permissible to impeach a witness on the 
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In a number of juris- 


ground that his general moral character is bad,®* and 


rule); People v. Mather, 4 Wend. 229, 
21 Am.D. 122 (apparently recognizing 
rule). Compare Gilbert v. Sheldon, 
13 Barb. 623 (holding that proof of 
general bad character of a witness is 
immaterial evidence, if the party 
avows his intention to stop with that 
inquiry without asking the impeach- 
ing witness whether he would believe 
the witness on oath or whether his 
character for truth is bad). 


N.C.—State v. Effer, 85 N.C. 585; 
State v. Boswell, 13 N.C. 209. See 
State v. Mills, 114 S.H. 314, 184 N.C. 
694 (apparently recognizing rule).° 


Tenn.—Peck v. State, 6 S.W. 389, 
86 Tenn. 259; Gilliam vy. State, 1 Head 
38, 738 Am.D. 161. 


Wash.—State v. Jackson, 145 P. 470, 
83 Wash. 514. See State v. Gaffney, 
276 P. 873, 151 Wash. 599, 65° A.L.R. 
405; State v. Wingard, 158 P. 725, 92 
Wash. 219 (both apparently recogniz- 
ing rule). 


Eng.—Rex v. Bispham, 4 C.&P. 392, 
19 B.C.L. 569, 172 Reprint 754. 


See Stokes v. State, 18 Ga. 17 (ap- 
parently recognizing rule). 


[a] Rule criticized.—(1) “It would 
be much better if Missouri were fully 
in line with the prevailing view else- 
where and the inquiry were limited to 
the real issue—reputation for verac- 
ity, or honesty, which latter is sim- 
ply straightforwardness in deed as 
well as word. Webster’s New Inter- 
national Dictionary.” State v. Scott, 
58 S.W.(2d) 275, 279, 280, 332 Mo. 255. 
(2) “The fundamental inquiry in de- 
termining the credibility of a witness 
is his veracity. It may be true that 
a person whose general moral char- 
acter is bad will be less likely to tell 
the truth than one whose character is 
good; but since there is such a rela- 
tion between character and credibil- 
ity, if the witness’ reputation for gen- 
eral morality be bad, why should not 
his reputation for veracity ordinarily 
be the same; and why should the im- 
peaching witnesses not be asked that 
ultimate question? On the other 
hand, if in spite of a bad reputation 
for general character, qualified im- 
peaching witnesses are unable to say 
the (reputed) veracity of the person 
under investigation is bad, why 
should an uninformed jury be permit- 
ted to draw that conclusion?” State 
v. Scott, supra. (3) ‘Bad moral char- 
acter comprehends and includes any 
and every trait involving moral turpi- 
tude and by permitting im- 
peachment by proof of bad reputation 
for morality, many collateral issues 
may be drawn into the case in the 
loosest sort of way.” State v. Scott, 
supra. 


[b] General character means the 
estimate in which one is held by the 
community. Lowman v. State, 50 So. 
43, 161 Ala. 47. 


[ec] Party to civil action.—Plain- 
tiff, in a civil action, who testifies in 
his own behalf is subject to impeach- 
ment by testimony as to his general 
reputation. Loveless v. Hardy, 79 So. 
37, 201 Ala. 605; Parker v. Newman, 
75 So. 479, 200 Ala, 103; Brown v. 
Moon, 72 So. 29, 196 Ala. 391; Ulrich 
Va Chicason Ba iQue Coma 22 0; Sa W.. 
682, 281 Mo. 697. See Hardison vy. 
Jones, 911465 «S;He., 804, 196-.NiC.. The 
(where, however, the witness testi- 
fied that he did not know the general 
reputation of plaintiff). 


{d] Witness for accused in crim- 


the inquiry is not limited to reputation for truth and 


inal prosecution.—It is proper to al- 
low the state to show the general bad 
character of a witness for accused in 
a criminal prosecution. Milligan v. 
State, 94 So. 169, 208 Ala. 223; Daniel 
vy. State, 71 So. 79, 14 Ala.App. 63 
[cert den 72 So. 1019, 196 Ala. 700]; 
State v. Higgs, (Mo.) 259 S.W. 454. 


[e] When testimony as to general 
character superfluous.—Where a wit- 
ness has testified that he knows the 
character of a party for truth and 
veracity to be bad, it is not reversible 
error to refuse to admit his further 
testimony relative to the moral char- 
acter of such party. Brown v. Hanni-. 
bal, ete., R. Co., 66 Mo. 588. 


[f] Instruction to the jury to con- 
sider the “reputation of the witness 
for morality,’ omitting the word 
“veneral,”’ is not ground for reversal. 
State v. Miller, 6 S.W. 57, 93 Mo. 263. 


[g] In Arkansas (1) it has been 
held or recognized that a witness may 
be impeached by evidence as to his 
general reputation in respect of 
morality (Bruder vy. State, 161 S.W. 
1067, 110 Ark. 402; Jackson v. State, 
122 S.W..101, 92 Ark. 71. Compare 
Pleasant v. State, 15 Ark. 624), (2) 
the statutory provision that a witness 
may be impeached by evidence that 
his general reputation for morality 
renders him unworthy of belief being 
cited as authority for such view in 
some of the cases (Kincaid v. Price, 
100 S.W. 76, 82 Ark. 20), (3) even in 
criminal prosecutions (Clark v. State, 
287 S.W. 765, 172 Ark. 23; Majors v. 
State, 29 Ark. 112). 


[h]_ In California (1) the provision 
of Code Civ. Proc. § 2051, permitting 
inquiry into the general reputation of 
a witness for truth, honesty, and in- 
tegrity, has been given effect. Heath 
v. Scott, 4 P. 557, 65 Cal. 548. (2) The 
applicability of the statute to a party 
to the action who is a witness has 
apparently been recognized. Cameron 
v. Evans Securities Corp., 6 P.(2d) 
272, 119 Cal.App. 164. (38) It seems 
that prior to statutory regulation the 
inquiry was restricted to reputation 
for truth and veracity. People v. 
Yslas, 27 Cal. 630. 


[i] In Idaho it has been stated 
that the provision of Code Civ. Proc. 
§ 897, that “the credibility of wit- 
nesses may be drawn in question by 
evidence affecting their character for 
truth, honesty, and integrity,” es- 
tablished no new rule for the impeach- 
ment of witnesses. People y. Barnes, 
9 P. 532, 2 Idaho (Hasb.) 161. 


[ij] In Indiana (1) in some com- 
paratively early cases the view was 
taken that in a criminal cause a wit- 
ness could not be impeached by proof 
of general moral character. Fletcher 
v. State, 49 Ind. 124; Farley v. State, 
57 Ind. 331. (2) Evidently for the 
purpose of meeting the decision in 
Farley v. State, supra, the statute 
providing that in all questions af- 
fecting the credibility of a witness 
his general moral character may be 


given in evidence was enacted. Dot- 
terer v. State, 88 N.E. 689, 172 Ind. 
357, 30 L.R.A.N.S. 846. (3) Under 


such statute, where plaintiff in a civil 
case testifies, it is proper to show his 
general reputation or character for 
morality tor the purpose of discredit- 
ing him (Castle v. Clark, 90 N.E. 640, 
45 Ind.App. 192), (4) and in an earlier 
case a like rule was applied without 
citing any statute (Wright v. Hanna, 
98 Ind. 217). (5) In a bastardy pro- 
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veracity,®* but in other jurisdictions the impeach- 
ment cannot go beyond an attack on the reputation of 
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the witness for truth and veracity,®® and that the 


ceeding, the prosecutrix as a witness 
may be impeached by proof of gen- 
eral bad reputation for truth and 
veracity. Williams v. State, 29 N.E. 
1079, 3 Ind.App. 350. 


[k] In Iowa (1) it has been held 
or recognized that it is competent to 
attack the general moral character 
of a witness for the purpose of im- 
peachment (State v. Parsons, 220 N. 
W. 328, 206 Iowa 390; State v. Black- 
burn, 114 N.W. 531, 136 Iowa 743; 
State v. Haupt, 101 N.W. 739, 126 
Iowa 152; Winter v. Central Iowa R. 
Co., 45 N.W. 737, 80 Iowa 443; State 
v. Froelick, 30 N.W. 487, 70 Iowa 213; 
State v. Hart, 25 N.W. 99, 67 Iowa 142; 
State v. Kirkpatrick, 63 Iowa 554, 19 
N.W. 660), (2) the right being confer- 
red by a statute providing that the 
general moral character of a witness 
may be proved for the purpose of test- 
ing his credibility (State v. Steele, 228 
N.W. 75, 209 Iowa 550; State v. Black- 
burn, 114 N.W. 531, 136 Iowa 743; and 
cases supra note (1)). (3) The word 
“character,’’ as used in such statute 
is the equivalent of “reputation’’ 
(State v. Egan, 13 N.W. 730, 59 Iowa 
636) (4) or “general reputation” 
(State v. Gregory, 126 N.W. 1109, 148 
Iowa 152). (5) In some early cases 
the view was taken that it was not 
permissible to attack the general 
moral character of a witness. State 
v. Sater, 8 Iowa 420; Carter v. Cav- 
enaugh, 1 Greene 171. 


[1] In Kentucky (1) the right to 
assail the general moral character or 
reputation of a witness for the pur- 
pose of impeachment has been recog- 
nized or upheld (Stacey v. Common- 
wealth, 225 S.W. 37, 189 Ky. 402; 
Smith v. Com., 60 S.W. 531, 109 Ky. 
685, 22 Ky.L. 1349; Lockard v. Com., 
8 S.-W. 266, 87 Ky. 201, 10 Ky.L. 102; 
Tacket v. May, 3 Dana 79; Blue v. 
Kibby, 1 T.B.Mon. 195, 15 Am.D. 95; 
Hume v. Scott, 3 A.K.Marsh. 260; 
Helm v. Com., 81 S.W. 270, 26 Ky.L. 
166s. "Trusty. v. Com, "417 Saws "766, 09 
Ky. 706+ Barton® v.' ‘Com: '32) Ssw:; 
171, 396, 17 Ky.L. 580), (2) the right 
being conferred by Civ. Code § 597 
which provides for impeachment by 
evidence that the general reputation 
of the witness for immorality ren- 
ders him unworthy of belief (Caskey 
v. Nussbaum, 13 S.W.(2d) 493, 227 
Ky. 479). (3) Such statute is appli- 
cable to a party to a civil action 
(Louisville & N. R. Co. v. Scalf, 159 
S.W. 804, 155 Ky. 273), (4) and has 
also been regarded as applicable to a 
witness in a criminal prosecution 
(Jones v. Commonwealth, 62 S.W.(2d) 
56, 250 Ky. 217; Cavanaugh v. Com- 
monwealth, 190 S.W. 123, 172 Ky. 799), 
(5) as, for example, a witness ad- 
verse to accused (Cavanaugh v. Com- 
monwealth, supra. See Smith v. Com- 
monwealth, 60 S.W. 531, 109 Ky. 685, 
22 Ky.L. 1349 [where, however, no 
reference was made to the statute]). 
(6) So the right of the commonwealth 
to prove the general reputation for 
immorality of a witness for accused 
has been recognized. Jones v. Com- 
monwealth, 62 S.W.(2d) 56, 250 Ky. 
217; Thomas v. Commonwealth, 243 
S.W. 1, 195 Ky. 623. 


[m] In Montana the provisions of 
Rev. Code (1921) §§ 10508, 10668 per- 
mit the use of reputation as hearsay 
testimony indicative of a witness’ 
character or moral constitution. 
tr hh v. Jackson, 230 P. 370, 71 Mont. 
421. 


[n] In Oregon a witness may be 


impeached by showing his general bad 
reputation for morality in view of the 
statutory provision (Lord L. § 863; 
Or. L. § 863) that a witness may be 
impeached by evidence tuat his moral 
character is such as to render him 
unworthy of belief. Redsecker_ v. 
Wade, 138 P. 485, 69 Or. 153, Ann.Cas. 
1916A 269. See McIntosh v. McNair, 
99 P. 74, 53 Or. 87 (apparently recog- 
nizing rule under Ballinger & C. Comp. 
St. § 852). 


94. Milligan v. State, 94 So. 169, 


208 Ala. 223; Parker v. Newman, 75 
So. 479, 200 Ala. 103; Brown v. Moon, 
72 So.’ 29, 196 Ala. 391;> Hunter. v. 


State, 101 So. 100, 20 Ala.App. 152; 
McGuire v. State, 57 So. 57, 2 Ala.App. 
218; State v. Scott, 58 S.W.(2d) 275, 
3832 Mo. 255; State v. Higgs, (Mo.) 
259 S.W. 454. See Wehrcamp v. Wil- 
lett, 4 Abb.Dec. (N.Y.) 548, 1 Keyes 
250 (apparently recognizing rule); 
and cases supra note 93.: 


95. U.S.—Powell v. U. S., 35 F.(2d) 
941; U. S. v. Dickinson, 25 F.Cas.No. 
14,958, 2 McLean 325; U.S. v. Mas- 
ters. 26 F.Cas.No. 15,739, 4 Cranch C. 
C. 479; U. StveWwhite, 28 F.Cas.No. 
16,6,1omovenanach C.C.3 38" .U 1S. vena 
sickle, 28 F.Cas.No. 16,609, 2 McLean 
219. 


Colo.—Tarling vy. People, 194 P. 939, 
69 Color. 47 {0 


Conn.—Dore v. Babcock, 50 A. 1016, 
74 Conn. 425. See In re Durant, 67 
A. 497, 80 Conn. 140, 10 Ann.Cas. 539 
(exclusion of evidence of bad moral 
character of deceased person whose 
deposition was offered was proper). 


Ill.—¥rye v. State Bank, 11 Il]. 367. 


Kan.—State v. Eberline, 27 P. 839, 
47 Kan. 155; Taylor v. Clendening, 4 
Kan. 524. 


Me.—State v. Morse, 67 Me. 428; 
Shaw v. Emery, 42 Me. 59; State v. 
Bruce, 24 Me. 71. 


Md.—Hoffman v. State, 49 A. 658, 
93 Md. 3888. 


Mass.—F. W. Stock & Sons v. Della- 
penna, 105 N.B. 378, 217 Mass. 503; 
Quinsigamond Bank v. Hobbs, 11 
Gray 250. 


Minn.—Swanson v. Andrus, 87 N.W. 
363, 88 N.W. 252, 84 Minn. 168; War- 
ner v. Lockerby, 18 N.W. 145, 821, 
31 Minn. 421; Moreland v. Lawrence, 
23 Minn. 84; Rudsill v. Slingerland, 18 
Minn. 380. 


ee OGOnY tae v. Mackin, 21 Miss. 


N.H.—Genest v. Odell Mfg. Co., 74 
A. 593,75 N.H. 365. 


eh uae ae v. Impson, 20 N.J.Eq. 
0. 


Ohio.—Craig v. State, 5 Ohio St. 605; 
Smith v. Johnson, 3 Ohio N.P.N.S. 8. 


Okl.—Flohr v. Territory, 78 P. 565, 
14 Okl. 477; Whitlow v. State, 218 P. 
162, 24 Okl.Cr. 307; Upton v. State, 
LEO" Pee vi3ae 2 sO Cr bers Roark mys 
State, 145 P. 307, 11 Okl.Cr. 203. 


Pa.—Mathey v. Flory Milling Co., 
129 A. 109, 283 Pa. 831; Com. v. Wil- 
liams, 58 A. 922, 209 Pa. 529; Com. v. 
Payne, 54 A. 489, 205 Pa. 101; Com. 
v. Slabach, 2 Pa.Dist.&Co. 596. Com- 
pare Com. v. McClain, 4 Pa.L.J.R. 462. 


Tex.—Missouri, ete., R. Co. v. Crea- 
son, 107 S.W. 527, 101 Tex. 335; Ken- 
nedy v. Upshaw, 1 S.W. 308, 66 Tex. 
442; Ayres v. Duprey, 27 Tex. 593, 86 
Am.D. 657; Boon v. Weathered’s 
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[§ 1039 


proof must not be directed to the general moral char- 
acter of the witness.°* It is permissible to show that 


Adm’r, 23 Tex.’ 675; Zeiger v. Wood- 
son, (Civ.App.) 202 S.W. 163; San 
Antonio v. A. P. Ry. Co., (Civ.App.) 
184 S.W. 566 [error refused 196 S.W. 
1158, 108 Tex. 434]; Irvin v. Johnson, 
120 S.W. 1085, 56 Tex.Civ.App. 492; 
Hazard v. Western Commercial Trayv- 
elers’ Assoc., 116 S.W. 625, 54 Tex.Civ. 
App. 110; Missouri, etc., R. Co. v. Ad- 
ams, 114 S.W. 453, 42 Tex.Civ.App. 
274; St.Louis Southwestern R. Co. 
v. Garber, 111 S.W. 227, 51 Tex.Civ. 
App. 70; Price v. Wakeham, 107 S.W. 
132, 48 Tex.Civ.App. 339; Houston, 
ete., R. Co. v. Runnels, (Civ.App.) 46 
S.W. 394 [rev on.other grounds 47 S. 
W. 971, 92 Tex. 305]; Belt v.. State, 
78 S.W. 933, 47 Bex.Cr. 82; Locklin 
v. State; (Cr.) 75.S.W. 305; Holbert.v: 
State, 9 Tex.App. 219, 35 Am.R. 738. 


Vt.—Crane v. Thayer, 18 Vt. 162, 
46 Am.D. 142. 


W.Va.—State v. Driver, 107 S.E. 
189, '}889 WiNas, 479, o15, AL. Riou 
Sian v. Grove, 57 S.E. 296, 61 W.Va. 
697. 


See Camacho v. Balasquide, 19 Por- 
to Rico 564 (reputation for truth and 
veracity is proper test); State v. 
Gibbs, 102 S.E. 333, 113 S.C. 256 (in 
discrediting a witness the approved 
practice is to produce testimony of 
others that the witness is not credi- 
ble); State v. Alexander, 9 S.C.L. 171 
(apparently recognizing rule); Clark 
v. Bailey, 21 S.C.Eq. 143 (where the 
view was taken that in a court of eq- 
uity it was not permissible to impeach 
the general bad character of defend- 
ant for the purpose of shaking the 


credit of his answer). But see 
Anonymous, 19 LC ote aon 
(where the court skid: ‘The cred- 


it of a witness may be assailed by 
showing him to be unworthy of cred- 
it in a court of justice; this is gener- 
ally done by proof of bad character’’). 


[a] In Florida (1) the attack must 
be confined to the witness’ character 
for truth and veracity (Baker v. State, 
40 So. 6738, 51 Fla. 1. See Porter v. 
Ferguson, 4 Fla. 102 [recognizing 
rule]), (2) except that, where the 
witness has been convicted of crime, 
a statute permits an inquiry into his 
ea character (Baker v. State, su- 
pra). 


[b] 


In Virginia (1) the above gen- 
eral rule has been recognized. 


Hunt 


v. Commonwealth, 101 S.E. 896, 126 
Va. Sto) Uhl we Com: (6 °0G ratte Gee 
Va.) 706. (2) Where, however, in a 


proceeding to contest a will, a witness 
for contestants had testified that the 
testator requested her to remain with 
him, because his sister was coming 
and she had been urging him to make 
a will, evidence that the witness was 
of immoral character was admissible 
to show the improbability that the 
testator, who was otherwise shown to 
have treated his sister with the ut- 
most respect, would have made such 
a request of the witness. Portner v. 
ee eS Ex’rs, 112 S.E. 762,133 Va. 


Cross-examination for purpose of 
impeachment see infra §§ 1084-1100. 


96. Colo.—Tarling v. People, 194 P. 
939, 69 Colo. 477.4% 


Conn.—Dore v. Babcock, 50 A. 1016, 
74 Conn. 425. 


Ohio.—Perkins v. Mobley, 
St. 668; 
P.N.S. 8. 


Okl.—Welch v. State, 185 P. 119, 16 


g 4 Ohio 
Smith v. Johnson, 3 Ohio N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a witness’ reputation for truth and veracity is bad.®? 


[§ 1040] (2) Accused as Witness in Criminal 
In jurisdictions in which it is per- 
missible to impeach a witness on the ground that his 
general character or reputation for morality is bad,®® 
it is usually held or recognized that, where accused 
in a criminal ease testifies in his own behalf, for the 


Prosecution.°®$ 


Okl. Cr. 513; Litchfield v. State, 126 
FE 707, 8 Okl.Cr. 164, 45 L.R.A.N.S. 
Too. 


Pa.—Com. y. Payne, 54 A. 489, 205 
Panwoke 


Tex.—Missouri, ete., R. Co. v. Crea- 
son, 107 S.W. 527, 101 ‘Tex, 335. 


Va.—Fenner v. Commonwealth, 148 
S.E. 821, 152 Va. 1014. 


W.Va.—State v.. Driver, 107 S.E. 
189, 88 W.Va. 479, 15 A.L.R.-917. 


See Long v.~State, 63 So. 420, 66 
Fla. 217 (where certain evidence was 
properly excluded); and cases supra 
note 95. 


97. See infra § 1082. 


98. Evidence as to character and 
reputation of accused as evidentiary 
fact in general see Criminal Law §§ 
1122-1129. 


99. See supra § 1039. 


1. Baugh v. State, 112 So. 157, 215 
Ala. 619; Johnson v. State, 81 So. 820, 
203 Ala. 30; Carpenter v. State, 69 So. 
531, 198 Ala. 51; Prater v. State, 69 
So, 539, 193 Ala. 40; Morris v. State, 
SSO, LUs, £93) Ala, «1 3.) POLmam, Vs 
State, 67 So. 583, 190 Ala. 22; Parris 
v. State, 57 So. 857, 175 Ala. 1; Herrin 
v. State, 276 S.W. 365, 169 Ala. 636; 
Kirklin vy. State, 53 So. 253, 168 Ala, 
83; Barnett v. State, 51 So. 299, 165 
Ala. 59; Fields v. State, 25 So. 726, 
121 Ala. 16; Byers v. State, 16 So. 
716, 105 Ala. 31; McDaniel v. State, 12 
So. 241, 97 Ala. 14; Mitchell v. State, 
10 So. 518, 94 Ala. 68; Hill v. State, 
(Ala.App.) 144 So. 582 [cert den 144 
So. 583, 225 Ala. 610]; Stover v. State, 
139 So. 573, 24 Ala.App. 596; Here- 
ford v. State, 115 So. 858, 22 Ala.App. 
388; Grayham vy. State, 113 So. 646, 
22 Ala.App. 170; Riggan v. State, 109 
So. 888, 21 Ala.App. 482 [cert den 109 
So. 889, 215 Ala. 107]; Ford v. State, 
104 So. 838, 20 Ala.App. 663 [cert gr 
on other grounds 104 So. 840, 213 Ala. 
410]; Wilson vy. State, 101 So, 417, 20 
Ala.App. 137 [cert den 101 So. 423, 211 
Ala. 613]; Windom vy. State, 93 So. 
79, 18 Ala.App. 430 [cert den 93 So. 
924, 208 Ala. 701]; Williams v. State, 
77 So. 923, 16 Ala.App. 329; Norris v. 
State, 75 So. 718, 16 Ala.App. 126 [cert 
den 76 So. 997, 200 Ala. 699]; Johnson 
v. State, 75 So. 278, 16 Ala.App. 72; 
Rogers v. State, 75 So, 264, 16 Ala. 
App. 58 [cert den 76 So. 997, 200 Ala. 
699]; Johnson vy. State, 73 So. 210, 15 
Ala.App. 298 [cert den 73 So. 1000, 
198 Ala. 692]; Walling v. State, 73 So. 
216, 15 Ala.App. 275 [cert den 73 So. 
1003, 198 Ala. 696]; Mitchell v. State, 
70 So. 991, 14 Ala.App. 46; Roden v. 
State, 69 So. 366, 13 Ala.App. 105; 
McConnell vy. State, 69 So. 333, 13 Ala. 
App. 79; Sktllington v. State, 59 So. 
312, 5 Ala.App. 110; McQGuire v. State, 
58 So. 60, 3 Ala.App. 40 [cert den 58 
So. 1037, 177 Ala. 671]; McGuire v. 
State, 57 So. 57, 2 Ala.App. 218; Sand- 
ford v. State, 57 So. 134, 2 Ala.App. 
81; Gibbs v. State, 243 S.W. 961, 155 
Ark. 65; Younger v. State, 140 S.W. 
139, 100 Ark. 321; State v. Effler, 85 N. 
C. 585. See Paxton v. State, 157 S.W. 
396, 108 Ark. 316 (apparently recog- 
nizing rule); State v. Guy, 30 So. 268, 
106 La. 8 (recognizing rule); State v. 
Mills, 114 S.E. 314, 184 N.C. 694 (ap- 
parently recognizing rule); see also 
cases supra § 1039 note 93. 


t 


| 140 Cal. 


WITNESSES 


{a] In California the applicability 
of the provision of Code Civ. Proc. § 
2051 that a witness may be impeached 
by the, party against whom he was 
called by evidence that his general 
reputation for truth, honesty, or In- 
tegrity is bad, to an accused who tes- 
tifies in his own behalf has been ree- 
ognized. People v. Walker, 73 P. 831, 
153; People v. Prather, 53 
P. 259, 120 Cal. 660; People v. Mayes, 
45 P. 860, 113 Cal. 618; People v. 
Hickman, 45 P. 175, 113 Cal. 80; Peo- 
ple v. Beck, 58 Cal. 212; People v. 
Bastian, 272 P. 756, 95 Cal.App. 249; 
People v. Bannon, 209 P. 1029, 59 Cal. 
App. 50. 


{b] Im Indiana (1) the right of the 
state to give evidence of the bad gen- 
eral moral character of accused who 
has testified has been recognized 
(Foreman v. State, 180 N.E. 291, 203 
Ind. 324), (2) the right being confer- 
red by statute (Griffith v. State, 39 N. 
BH. 440, 140 Ind. 163). 


{c] In Iowa (1) it has been held or 
recognized that it is competent to at- 
tack the general moral character of 
accused for the purpose of impeaching 
him as a witness (State v. Parsons, 
220 N.W. 328, 206 Iowa 390; State v. 
Reynolds, 206 N.W. 635, 201 Iowa 10), 
(2) the right being given by a statute 
providing that the general moral 
character of a witness may be proved 
for the purpose of testing his credi- 
bility (State v. Hart, 219 N.W. 405, 
205 Iowa 1374; State v. Huckelberry, 
188 N.W. 587, 195 Iowa 13; State v. 
eepvuner 169 N.W. 338, 184 Iowa 


[d] In Kentucky (1) the right to 
assail the general moral character or 
reputation of accused who testifies 
in his own behalf, for the purpose of 
impeachment, has been recognized or 
upheld (Gibson v. Commonwealth, 59 
S.W.(2d) 573, 248 Ky. 601; Roop v. 
Commonwealth, 258 S.W. 667, 201 Ky. 
828; Thomas v. Commonwealth, 243 
S.W. 1, 195 Ky. 623; Stacey v. Com- 
monwealth, 225 S.W. 87, 189 Ky. 402; 
Wynn v. Commonwealth, 222 S.W. 
955, 188 Ky. 557; Hayes v. Common- 
wealth, 188 S.W. 415, 171 Ky. 291; 
Bennett v. Commonwealth, 186 S.W. 
933,171 Ky. 63; Hansford v. Common- 
wealth, 186 S.W. 498, 170 Ky. 700; 
Combs v. Commonwealth, 169 S.W. 
879, 160 Ky. 386; Smith v. Com., 131 
S.W. 499, 140 Ky. 599; Lockard v. 
Com., 8 S.W. 266, 87 Ky. 201, 10 Ky.L. 
102. See Romes v. Commonwealth, 
175 S.W. 669, 164 Ky. 334 [apparently 
recognizing rule]), (2) the provision 
of Civ. Code § 597, giving the right 
to impeach by evidence that the gen- 
eral reputation of a witness for im- 
morality renders him unworthy of be- 
lief, being regarded as applicable to 
accused as a witness (Jones v. Com- 
monwealth, 62 S.W.(2d) 56, 250 Ky. 
217; Noe v. Commonwealth, 13 S.W. 
(2d) 763, 227 Ky. 578; Viley v. Com- 
monwealth, 287 S.W. 10, 215 Ky. 802; 
Lake v. Commonwealth, 273 S.W. 511, 
209 Ky. 832; Loving v. Common- 
wealth, 273 S.W. 56, 209 Ky. 536; War- 
rix v. Commonwealth, 243 S.W. 1025, 
195 Ky. 795; Hill v. Commonwealth, 
230 S.W. 910, 191 Ky. 477; Eversole 
v. Commonwealth, 163 S.W. 496, 157 
Ky. 478). 


{e] In Missouri (1) an accused 
who testifies in his own behalf may 
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purpose of impeaching his credibility, the state may 
prove his general bad character or reputation,’ that 
the inquiry is not limited to the character or repu- 
tation of accused for truth or veracity,” and that the 
rule applies, even though accused has not introduced 
testimony as to his character; but, where accused 
does not put his character in issue, evidence on be- 


be impeached by proof of his bad rep- 
utation or character for general mor- 
ality (State v. Taylor, 8 S.W.(2d) 29, 
320 Mo. 417; State v. Gentry, 8 S.W. 
(2d) 20, 320 Mo. 389; State v. Hed- 
rick, 296 S.W. 152; State v. Hodges, 
295 S.W. 786; State v. Hastings, 285 
S.W. 89; State v. Cooper, 271 S.W. 
471; State v. Shobe, 268 S.W. 81; 
State v. Burgess, 168 S.W. 740, 259 Mo. 
383; State v. Starr, 148 S.W. 862, 244 
Mo. 161; State v. Philpott, 146 S.W. 
1160, 242 Mo. 504; State v. Barrett, 
144 S.W. 485, 240 Mo. 161; State v. 
Barnett, 102 S.W. 506, 203 Mo. 640; 
State v. Snider, 1382 S.W. 299, 151 Mo. 
App. 699. See State v. Gant, 33 S.W. 
(2d) 970 [recognizing rule]), (2) be- 
cause the statute which permits him 
to testify, now Rev. St. (1929) § 3692, 
provides that, if he testifies, he may 
be impeached as any other witness 
in the case (State v. Scott, 58 S.W. 
(2d) 275, 332 Mo. 255 [overr State v. 
Archie, 256 S.W. 803, 301 Mo. 392]; 
State v. Bundy, 44 S.W.(2d) 121; 
State v. Howard, 23 S.W.(2d) 16, 324 
Mo. 86; State v. Edmundson, 218 S.W. 
864). (3) Even before the statute 
whiich permits accused to testify con- 
tained the foregoing specific provi- 
sion as to impeachment, the view was 
taken that accused as a witness could 
be impeached by proof as to his gen- 
eral character. State v. Clinton, 67 
Mo. 380, 29 Am.R. 506. (4) Even 
though proof may incidentally preju- 
dice accused as such, proof, to im- 
peach him as a witness, that his rep- 
utation for morality is bad may be 
made. State v. Scott, 58 S.W.(2d) 275, 
280, 332 Mo. 255 f[overr State v. 
Archie, 256 S.W. 803, 301 Mo. 392]; 
State v. Edmundson, 218 S.W. 864. 
(5) “It would be much better if Mis- 
souri were fully in line with the pre- 
vailing view elsewhere and the in- 
quiry were limited to the real issue 
—reputation for veracity, or honesty, 
which latter is simply straightfor- 
wardness in deed as well as word. 
Webster’s New International Diction- 
ary. But so long as the law permits 
(as it does now) the impeachment 
of any witness by proof of his repu- 
tation for general morality, a defend- 
ant may be subjected to like test.” 
State v. Scott, supra. 

; [f] In Oregon the propriety of 
impeaching accused by testimony in 
respect of his moral character has 
been recognized on the ground that 
such method is one of the statutory 
methods of impeachment of a witness. 
Rear’ v. O’Donnell, 149 P. 536, 77 Or. 


2. Baugh v. State, 112 So. 157, 215 
Ala, 619; Byers v. State, 16 So. 716, 
105 Ala. 31; Mitchell v. State, 10 So. 
518, 94 Ala. 68; Stover v. State, 139 
So. 578, 24 Ala.App. 596; Riggan v. 
State, 109 So. 888, 21 Ala.App. 482 
[cert den 109 So. 889, 215 Ala. 107]; 
Wilson v. State, 101 So. 417, 20 Ala. 
App. 137 [cert den 101 So. 423, 211 
Ala. 613]; Williams v. State, 77 So. 
923, 16 Ala.App. 329; Rogers v. State, 
75 So. 264, 16 Ala.App. 58 [cert den 
76 So. 997, 200 Ala. 699]; Johnson v. 
Slave 75 iSo.0 2/08, 6: AeA ppemier 
Walling v. State, 73 So. 216, 15 Ala, 
App. 275 [cert den 73 So. 1003, 198 Ala. 
696]; State v. Scott, 58 S.W.(2d) 275, 
332 Mo. 255. 


3. State v. Huckelberry, 188 N.W. 
587, 195 Iowa 13; Bowman y. Com- 
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half of the state as to his bad character is admissi- 
ble solely for the purpose of diserediting the tes- 
According to some cases, how- 
ever, where accused becomes a witness in his own 
behalf but does not put his general moral character 
in issue, the state may not by other witnesses show 
the general bad character of accused for the purpose 
of impeachment,® and, in jurisdictions in which the 
attack is confined to the reputation of a witness for 
truth and veracity,® the attack on accused as a wit- 
ness should so be confined’? and should not extend to 
an attack on his general character where he does not 
In any event it is usual- 
ly at least permissible to impeach accused by a show- 
ing as to his general reputation or character for 


timony of accused.* 


put his character in issue.® 


truth and veracity.® 


monwealth, 143 S.W. 47, 146 Ky. 334; 
Lockard v. Com., 8 S.W. 266, 87 Ky. 
201, 10 Ky.L. 102; State v. Hedrick, 
(Mo.) 296 S.W. 152; State v. Cooper, 
(Mo.) 271 S.W. 471; State v. Ross, 
267 S.W. 853, 306 Mo. 499; State v. 
Hurlbert, 253 S.W. 764, 299 Mo. 572; 
State v. Edmundson, (Mo.) 218 S.W. 
864; State v. Moreaux, 162 S.W. 158, 
254 Mo. 398; State v. Philpott, 146 
S.W. 1160, 242 Mo. 504. See Forman 
v. State, 67 So. 588, 190 Ala. 22 (rec- 
ognizing rule); Mayo v. State, 73 So. 
141, 15 Ala.App. 304; Paxton v. State, 
157 S.W. 396, 108 Ark. 316; Younger 
v. State, 140 S.W. 139, 100 Ark. 321 
(ast three apparently recognizing 
rule); State v. Baird, 231 S.W. 625, 
288 Mo. 62, 15 A.L.R. 1036 (recogniz- 
ing rule). But see Denton v. Com- 
monwealth, 221 S.W. 202, 188 Ky. 30 
(explained in Lake v. Commonwealth, 
273 S.W. 511, 209 Ky. 832, by stating 
that the statement in Denton v. Com- 
monwealth, supra, was inadvertent 
and merely dictum); Montgomery v. 
Com., 30 S.W. 602, 17 Ky.L. 94 (de- 
tailed or even a general statement as 
to accused’s moral character was in- 
competent); State v. Barker, (Mo.) 
249 S.W. 75 (where the court said that 
the state had no right to attack the 
general character of accused). 


[a] In California, in a prosecution 
for embezzlement, in which defend- 
ant had testified, evidence of other 
witnesses that defendant’s reputation 
for truth, honesty, and integrity was 
bad in the community in which he liv- 
ed was admissible, even though de- 
fendant had not raised such issue. 
People v. Rose, 236 P. 158, 71 Cal.App. 
550. 


[b] In Indiana (1) in some com- 
paratively early cases the view was 
taken that, where accused had not put 
his character in issue, the state could 
not impeach him by proof as to his 
general moral character. Farley v. 
State, 57 Ind. 531; Fletcher v. State, 
49 Ind. 124. (2) Under a subsequent 
statute, however, the state may im- 
peach accused by proof as to his gen- 
eral moral character. Morrison vy. 
State, 76 Ind. 335. (3) Such statute 
was given effect in a case in which 
the alleged offense was committed 
prior to the enactment of the statute 
and the prosecution was instituted 
after such enactment. Robinson v. 
State, 84 Ind. 452. 


4 See supra § 1035. 


5. People v. Hinksman, 85 N.H. 676, 
192 N.Y. 421, 22 N.Y.Cr. 585 [disappr 
Adams v. People, 9 Hun (N.Y.) 89, 
and Burdick v. People, 58 Barb. (N.Y.) 
51, in so far as such cases favor the 
doctrine that evidence of accused’s 
general bad reputation is competent 
simply because he is a witness in his 
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[§ 1041] ¢. Time to Which Inquiry Extends or Re- 
lates!°—(1) In General. 
acter or reputation of a witness affecting credibility 
relates primarily to the time when he testifies.1+ 
While the view has been expressed that impeaching” 
testimony as to the character or reputation of a wit- 
ness should be directed to the time of trial or of the 
giving of testimony by such witness or to a rea- 
sonable period prior thereto,+? or should be con- 
fined to the reputation of such witness at or about the 
time when he testifies,!* there is no definite limit as to 
the time prior to the time of trial to which the im- 
peaching testimony may refer;1* the determination 
in this regard depends largely on the facts of the 
particular case.t® 


The inquiry as to the char- 


According to some cases the pro- 


priety of admitting impeaching testimony relating to 


own behalf]; People v. Wansker, 182 
N.Y.S. 782, 191 App.Div. 875; State 
v. Knox, 82 S.H. 278, 98 S.C. 114; State 
v. Pickel, 204 P. 184, 200 P.: 316, 116 
Wash. 600. See State v. Williamson, 
43 S.E. 671, 65 S.C. 242; State v. Rob- 
ertson, 1 S.E. 443, 26 S.C. 117 (where, 
however, the right to question the 
character of accused for truth and 
veracity was ,recegnized). 


[a] TWlustration.—In a prosecution 
as an accessory to the crime of car- 
nally knowing and abusing a female 
under the age of consent, where ac- 
cused, although a witness, had not 
put her character in issue, evidence on 
the part of the state to the effect that 
accused was a person of immoral 
character was inadmissible. State v. 


Pickel, 204=PR= 1847200 Peesi6, 116 
Wash. 600. 
6. See supra § 1039. 


7. Whitlow v. State, 218 P. 162, 24 
OkI1.Cr.. 304; Upton v. State, 160 P. 
1134, 12° Okl.Cr. 593; . Kirk v., State, 
145 P. 307, 11 Okl.Cr. 203. See Tarling 
v. People, 194 P. 939, 69 Colo. 477; 
Sims vy. State, 146 P. 914, 11 OkI1.Cr. 
882 (both cases apparently recogniz- 
ing rule). 


8: Clinton v. State, 43 So. 312, 53 
Bia. 98,. 2. Annas. 150!" Porter, va 
State, 126 P. 699, 8 Okl.Cr. 64; State 
v. Grove, 57 S.E. 296, 61 W.Va. 697. 


[a] In Utah Comp. L. [1888] § 
3876, providing that “credibility of 
a witness may be drawn in question, 
by the manner in which he testifies, by 
the character of his testimony, or by 
evidence affecting his character for 
truth, honesty or integrity’ allowed 
the impeachment of a witness only so 
far as his general character was ‘in 
issue, and, when defendant in a crim- 
inal case testified in his own behalf, 
he placed his general character for 
truth and veracity in issue, but not his 
character for honesty and integrity. 
State v. Marks, 51 P. 1089, 16 Utah 


204. 
9. See infra § 1044. 
10. Cross references: 


Competency of impeaching witness af- 
fected by time to which knowledge 
refers see infra § 1105. 


Evidence of reputation based on 
transaction involved in proceeding 
see infra § 1118. 


Inquiry as to character as evidentiary 
fact: 


As to accused in criminal case see 
Criminal Law § 11238. 

In civil proceedings in general see 
Evidence § 575. 


Remoteness of conviction of crime see 
infra § 1057. 


~ 


Time to which evidence to sustain 
witness relates see infra § 1135. 


11. Ala.—Carter v. State, 145 So. 
814, 226 Ala. 96. 


Idaho.—State v. Goodrich, 196 P. 
10438, 33 Idaho 654. 


Ind.—Bills v. State, 119 N.E. 465, 
187 Ind. 721;. Thrawley v. State, 55 N. 
E. "95, 153 Ind. 375; Rawles v. State, 
56 Ind. 433; Aurora v. Cobb, 21 Ind. 
492; Rogers v. Lewis, 19 Ind. 405; 
Rucker vy. Beaty, 3 Ind. 70; Kintz v. 
State, 124 N.E. 739, 71 Ind.App. 225. 


Iowa.—State v. Dillman, 168 N.W. 
204, 183 Iowa 1147. 


Ky.—Steele v. Commonwealth, 232 
S.W. 646, 192 Ky. 223; Smith v. Com., 
131 S.W. 499, 140 Ky. 599; Mitchell 
v. Com., 78 Ky. 219. 


N.J.—State v. Sprague, 45 A. 788, 64 
N.J.Law 419. =f 


N.Y.—Calkins v. Colburn, 46 Hun 
675, 10 N.Y.St. 778. 


Pa.-—Smith v. Hine, 36 A. 222, 179 
PaeiZo03y 


Tex.—Brown v. Perey, 34 S.W. 725, 
89 Tex. 282; Robbins v. Ginnochio, 
(Civ.App.) 45 S.W.. 84; Renfro ‘v. 
State, 56 S.W. 1013, 42 Tex.Cr. 393. 


Wash.—State v. Crockett, 296 P. 
1041, 161 Wash. 262. 


See Ulrich v. Chicago, B. & Q. R. Co., 
220 S.W. 682, 284 Mo. 697; Willard v. 
Goodenough, 30 Vt. 393 (both ap- 
parently recognizing rule). 


12. Shell v. Commonwealth, 53 S. 
W.(2d) 524, 245 Ky. 223; Fletcher v. 
Commonwealth, 39 S.W.(2d) 972, 239 
Ky. 506; Alexander v. Hill, 108 S.W. 
225, 32 Ky.L. 1147; Radke v. State, 140: 
N.E. 586, 107 Ohio St. 399. 


13. Baillie v. Hudson, 
278 S.W. 1056. 


14. Watkins v. State, 8 S.E. 875, 
$2 Ga. 231, 14 Am.S.R. 155; State’ v. 
Norman, 113 N.W. 340, 135 Iowa 483; 
McGuire v. Kenefick, 82 N.W. 485, 111 


(Mo.App.)} 


Iowa 147; Baillie v. Hudson, (Mo. 
App.) 278 S.W. 1056; Graham wv, 
Chrystal, 2 Abb.Dec. (N.Y.) 263, 2 


Keyes 21, 37 How.Pr. 279; Stevens v. 
Rodger, 25 Hun (N.Y.) 54; Sleeper v. 
Van Middleworth, 4 Den. (N.Y.) 4381; 
People v. Abbott, 19 Wend. (N.Y.) 192. 
See Sturmwald v. Schreiber, 74 N.Y-.S. 
995, 69 App.Divs 476 (apparently 
recognizing rule). Compare Tomp- 
kins v. Wadley, 3 Thomps.&C. (N.Y.) 
424 (where it was held proper to ex- 
clude evidence as to the reputation 
of plaintiff twenty-seven years prior 
to the trial). 


15. McGuire v. Kenefick, 82 N.W. 
485, 111 Iowa 147. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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an earlier period is based on the presumption of the 
continuance of the bad character of the witness sub- 
ject to attack.1® While the impeaching testimony or 
evidence should not relate or extend to a time so re- 
mote from the trial as not reasonably to throw lght 
on the character or reputation of the witness sub- 
ject to attack, when he testifies,'? it is usually ree- 
ognized that impeaching evidence as to character or 
reputation of the witness at a time prior to the trial 
is competent if the evidence relates to such a recent 
period as to throw light on the character of the wit- 
ness when he testifies,!8 and considerable latitude 
has been recognized in some eases in respect of evi- 
dence as to an earlier period.t® There is authority 
for the view that where a witness has to some ex- 
tent been impeached by competent evidence as to 
character or reputation, further impeachixg testi- 
mony relating to character or reputation at a more re- 
mote period may be given,”° at least where the basic 
impeaching testimony refers to reputation at the 
time the impeached witness testifies and the testimo- 


16. Graham v. Chrystal, 2 Abb.Dec. 
(N.Y.) 263, 2 Keyes 21, 37 How.Pr. 
279 [att 2 Abb.Pr-N.S, 121, 32 How.Pr. 


116 Ind. 5. 


287]; Sleeper v. Van Middleworth, 4 ss ¥ 
Den, (N:Y.) 481; State v. Lanier, 79 | %Y- 2935, 201, Ky, 620; 
N.C. 622. 44 Am.S.R. 201. 


WITNESSES 


Ind.—Pape v. Wright, 19 N.E. 459, 


Ky.—Clark v. Commonwealth, 257 S. 54 


23) SFWe 585, 95° Ky.’ 19,15 Ky... 396, 
See Steele v. Com- 


(70 C.J.] 829 


ny as to the earlier period is connected up with the 
time of testifying,?! and where bad reputation at the 
time of the trial is first shown, it may properly be 
brought out that the reputation shown is of long 
standing.22. The view has been expressed, however, 
that evidence of bad character at a time prior to the 
trial should be admitted with caution?® and that evi- 
dence of bad character at a time long before the trial 
should not be admitted until a basis is laid by other 
proof to show that character is bad at the time of 
trial,24 but there is authority for the view that evi- 
denee of present bad character is not necessarily a 
condition precedent to the admission of testimony 
to show bad character at an earlier time.?> The fact 
that the impeaching testimony refers to a time prior 
to the time when the witness whom it is sought to 
impeach testifies affects the weight of the evidence,”® 
and evidence of recent reputation near the time of 
the trial is ordinarily entitled to greater weight than 
should be accorded evidence of reputation at a more 
remote period.?7_ The inquiry as to the character of 


[b] Limiting inquiry to five years 
has been regarded as erroneous. 
Stevens v. Rodger, 25 Hun (N.Y.) 


Davis v. Com., 
20. People v. Abbott, 19 Wend. (N. 
Y.) 192; St. Louis Southwestern R. 


17. U.S.—Teese v. Huntingdon, 23 
How. 2, 16 L.Ed. 479. 


Ark.—Bergstrand v. Townsend, 70 
S.W. 307, 70 Ark. 600. 


Ind.— Bills v. State, 119 N.E. 465, 
187 Ind. 72; Pennsylvania~R. Co. v. 
Ribkee, 174 N.E. 427, 92 Ind.App. 611. 


Iowa.—State v. Dillman, 168 N.W. 
204, 183 Iowa 1147. 


Ky.—Alexander v. Hill, 
225, oa) Ky 1147, ‘ 


Minn.—State v. Bryant, 105 
974, 97 Minn. 8. 


Mo.—State v. Parker, 9 S.W. 728, 
96 Mo. 382. See Page v. Payne, 240 S. 
W. 156, 293 Mo: 600 (where the ex- 
clusion of certain evidence was not 
ground for reversal). 


Pa.—Miller y. Miller, 41 A. 277, 187 
a. 572. 


108 S.W. 


N.W. 


2 

Tenn.—Cooper v. State, 138 S.W. 
826, 123 Tenn. 37. 

See Faulkner v. Gilbert, 85 N.W. 


843, 61 Neb. 602 (where evidence was 
improperly admitted); Willard v. 
Goodenough, 30 Vt. 393; State v. 
Crockett, 296 P. 1041, 161 Wash. 262 
pila; two apparently recognizing 
rule). 


[a] In absence of showing of con- 
tinuance in, or habit of, evil doing 
on the part of the witness whose char- 
acter is attacked, the view has been 
taken that it is improper to permit the 
inquiry to cover a period twenty-five 
or thirty years prior to the examina- 
tion of the witness. Cooper v. State, 
138 S.W. 826, 123 Tenn. 37. 


[b] Time too remote see Bills v. 
State, 119 N.E. 465, 187 Ind. 72 (twelve 
to sixteen years); Pennsylvania R. 
Co. v. Ribkee, 174 NE. 427, 92 Ind. 
App. 611 (more than four years); 
State v. Dillman, 168 N.W. 204, 183 
Iowa 1147 (more than eight years); 
Turner’s Guardian v. King, 32 S.W. 
941, 33 S.W. 405, 17 Ky.L. 871 (sixteen 
years); State v. Parker, 9 S.W. 728, 
96 Mo. 382 (twenty years); Wood v. 
Mathews, 73 Mo. 477 (three years); 
Miller v. Miller, 41 A. 277, 187 Pa. 572 
(four years). 


18. Ark.—Holliday v. 
Ark. 707. 


Cohen, 34 
, 


monwealth, 232 S.W. 646, 192 Ky. 223; 
Mitchell v. Commonwealth, 78 Ky. 
219 (both recognizing rule with limi- 
tations). 


Mass.—Com. v. 
405. 


Mich.—People v. Mix, 112 N.W. 907, 
149 Mich. 260, 12 Ann.Cas. 393 and 
note. 


Mo.—Winn v. Modern Woodmen of 
America, 119 S.W. 536, 138 Mo.App. 
701 [motion den 123 S.W. 59, 146 Mo. 
App. 69]. 


N.C.—State v. Lanier, 79 N.C. 622. 


Pa.—Beatty v. Larzelere, 15 Montg. 
Co. 67. 


Vt.—Amidon v. Hosley, 54 Vt. 25. 


[a] Reputation before suit 
brought.—Evidence of the reputation 
of a witness just before the com- 
mencement of the pending suit was 
admissible on the issue of his present 
rere taten: Amidon v. Hosley, 54 Vt. 

{b] Time not too remote see Hol- 
liday v. Cohen, 34 Ark. 707 (a few 
months); Lawson v. State, 32 Ark. 220 
(two years); Pape v. Wright, 19 N. 
EK. 459, 116 Ind. 502 (two months); 
Clark v. Commonwealth, 257 S.W. 
1035, 201 Ky. 620 (six months); North 
River Ins. Co. v. Dyche, 173 S.W. 784, 
163 Ky. 271 (one year); Davis v. Com., 
23 S.W. 585, 95 Ky. 19, 15 Ky.L. 396, 
44 Am.S.R. 201 (two years); Com. 
v. Billings, 97 Mass. 405 (eighteen 
months) ;,,.Winn v. M. W. A., 119 S.W. 
536, 138 Mo.App. 701 [motion den 123 
S.W. 59, 146 Mo.App. 69] (one year); 
State v. Lanier, 79 N.C. 622 (two or 
three years); Beatty v. Larzelere, 15 


Billings, 97 Mass. 


Montg.Co. (Pa.) 67 (within seven 
months). 
19. Watkins v. State, 8 S.E. 875, 


82 Ga. 231, 14 Am.S.R. 155; Graham v. 
Chrystal} 2) Abb/Dec. (N'¥Y.)* 268) 2 
Keyes 21, 37 How.Pr. 279; Stevens v. 
Rodger, 25 Hun (N.Y.) 54; Sleeper v. 
Van Middleworth, 4 Den. (N.Y.) 431. 
And see cases supra note 18. 


[a] Time not too remote see 
Graham yv. Chrystal, 2 Abb.Dec. (N.Y.) 
2638, 2 Keyes 21, 37 How.Pr. 279 (eight 
or ten years); Sleeper v. Van Middle- 
worth, 4 Den. (N.Y.) 431 (four years). 


Co. vy. Garber, “111 S/W. 227, 57 Tex 
Civ.App. 70. See Brown v. Perez, 34 
S.w. 725, 89 Tex. 282 (apparently 
recognizing rule); Hampton v. State, 
183 S.W. 887, 78 Tex.Cr. 639 (recogniz- 
ing rule). 


{a] Slight impeachment of present 
character of a witness for truth and 
veracity will authorize the introduc- 
tion of evidence of bad character in 
that respect in years past. People v. 
Abbot, 19 Wend. (N.Y.) 192. 


21. Fletcher v. Commonwealth, 39 
S.W.(2d) 972, 239 Ky. 506. See Baillie 
v. Hudson, (Mo.App.) 278 S.W. 1056 
(apparently recognizing rule). 


22. State v. Miller, 56 S.W. 907. 
156 Mo. 76. See Rucker v. Beaty, 3 
Ind. 70 (apparently recognizing rule). 


23. Steele v. Commonwealth, 232 
S.W. 646, 192 Ky. 223; Mitchell v. 
Commonwealth, 78 Ky. 219. 


24. Rucker v. Beaty, 3 
Steele v. Commonwealth, 232 S.W. 
646, 192 Ky. 223; Mitchell v. Com- 
monwealth, 78 Ky. 219; Hampton v. 
State, 183 S.W. 887, 78 Tex.Cr. 639. 
See Brown v. Perez, 34 S.W. 725, 89 
Tex. 282 [lim Mynatt v. Hudson, 17 
S.W. 396, 66 Tex. 66] (apparently 
recognizing rule). Compare Mynatt 
v. Hudson, supra (where it was held 
that impeaching evidence as to repu- 
tation four years before the trial was 
admissible). 


25. Rathbun v. Ross, 46 Barb. (N. 
eer By 


[a] Daw does not presume that a 
person of mature years, whose general 
character has been notoriously bad up 
to within a period of five years, has so 
reformed as to have acquired an un- 
impeachable reputation since that 
Te fei v. Ross, 46 Barb. (N. 


26. Snow v. Grace, 29 Ark. 131. 
See Thrawley v. State, 55 N.E. 95, 
153 Ind. 375 (duration of reputation is 
to be considered in determining 
weight). 


27. McGuire v. Kenefick, 82 N.W. 
485, 111 lowa 147; State v. Lanier, 79 
N.C. 622. 


Inds e270: 
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a witness properly extends to the time when he tes- 
tifies?® and usually to a time prior to the trial,?°® 
and, usually at least, the inquiry need not be con- 
fined to the time of the occurrence as to which the 
witness testifies,?° to a time prior to the time the 
controversy arose,?+ or, in the case of a witness 
whose deposition is read, to the time of the taking 
of such deposition;*? and the view has been taken 
that it is improper to confine the inquiry to a time 
prior to the commencement of the action or proceed- 
ine in*which the witness testifies.2° There is, how- 
ever, authority for the view that impeaching testi- 
mony based on opinions expressed post litem motam 
is not admissible.?* The rules herein stated should 
be read in connection with those relating to the place 
to which the inquiry may relate.*® 


Discretion of trial court. Subject to the forego- 
ing general rules, the time as to which the impeaching 
evidence should relate rests largely in the diseretion 
of the trial court, whose action will not be controlled 
where no abuse of diseretion is shown,*® and it is the 


WITNESSES 
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duty of the trial court to exercise its discretion in this 
regard.?* This discretion must, however, be sound- 
ly exercised on the facts and circumstances of the 
particular case,*§ 


[§ 1042] (2) Accused as Witness in Criminal 
Prosecution.?® In accordance with the general 
rule,#® the view has been taken that the inquiry as 
to the character or reputation of accused where it 
is sought to impeach him as a witness relates to such 
character or reputation at the time of testifying.*? 
The inquiry should not extend to a period so remote 
from the time of testifying as not to throw some hght 
on the character of accused at that time,*? at least 
in the absenee of any showing of a continuance in, 
or habit af, evil doing,**® and it ha’ broadly been stat- 
ed that it is proper to confine the impeaching testi- 
mony approximately to the time ‘when accused offers 
himself as a witness.44 The impeaching evidence 
may, however, according to the view taken in most 
jurisdictions, properly refer to the time when ac- 
cused testifies#® and, according to some cases, to a 


28. Carter v. State, 145 So. 814, 226 34 Reid v. Reid, 17 N.J.Eq. 101. (more than eight years); Baker v. 
Ala. 96; Wise v. State, 96 So. 724, 19 35. See infra 81043 ‘ Commonwealth, 50 S.W. 54, 106 Ky. 
Ala.App. 245; Jones v. Commonwealth, = ; 212, 20 Ky.L.. 1778 (fifteen years); 
62 S.W.(2d) 56, 250 Ky. 217; State v. 36. U.S.—Teese v. Huntingdon, 23]! State v. Parker, 9 S.W. 728, 96 Mo. 


Howard, 9 N.H. 485; Fossett v. State, 
55 S.W. 497, 41 Tex.Cr. 400. 


[a] Knowledge on part of im- 
peaching witness, at time of trial, of 
the character of the witness whom it 
is sought to impeach, is a proper basis 
for the impeaching evidence. Hunter 
v. State, 101 So. 100, 20 Ala.App. 152. 


How. 2, 16 L.Ed. 479. 
Ark.—Snow v. Grace, 29 Ark. 131. 


Ga.—Bstill v. Citizens’ & Southern 
Bank, 113 S.H. 552, 153 Ga. 618. 


Minn.—Buse v. Page, 19 N.W. 736, 
20 N.W. 95,°32 Minn. 111. 


382 (twenty years); Cooper v. State, 
138 S.W. 826, 123 Tenn. 37 (twenty- 
five or thirty years). 


43. Cooper v. State, supra. Com- 
pare State v. Henson, 185 P. 1059, 105 
Kan. 581 (where the admission of 
certain impeaching evidence was not 
ground for reversal). 


29. Carter v. State, 145 So. 814, 
226 Ala. 96; Jones v. Commonwealth, 
62 S.W.(2d) 56, 250 Ky. 217. 


[a] Reasonable time. —- Evidence 
directed to a reasonable period before 
trial is proper. Jones v. Common- 
wealth, 62 S.W.(2d) 56, 250 Ky. 217. 


[b] All time prior to time of tes- 
tifying.—It has broadly been stated 
that character evidence for impeach- 
ment of a witness may include all 
time anterior to the time when the 
witness testifies. Boyette v. State, 
110 So. 812, 215 Ala. 472. 


30. Carter v. State, 145 So. 814, 226 
Ala. 96; Fossett v. State, 55 S.W. 497, 
41 Tex.Cr. 400. Compare Parker v. 
Newman, 75-So. 479, 200 Ala. 103. 


31. Sterling v. Sterling, 41 Vt. 80. 


{a] Party as witness.—Testimony, 
for the purpose of impeachment, as 
to the reputation for truth and verac- 
ity of a party who is a witness, and 
whose character is not in issue, is not 
limited to general reputation ante 
litem motam. Brotherhood of Rail- 
road: Trainmen v. Vickers, 93 S.E. 
Biieuko dl Va.<oads 


Confining testimony as to reputation 
of accused in criminal proceedings to 
time before offeuse or arrest see infra 
§ 1042. ‘ 


32. Doliner v. Lintz, 9 Daly 17 [aff 
SAN. Y. 6.69). 


[a] Reason for rule.—Proof that 
the reputation of a witness is bad at 
the time of the trial may justify the 
jury, in the absence of countervailing 
evidence, in inferring, within reason- 
able limits as to time, that it was bad 
before the day of the trial. Dollner 
vy. Lintz, 84 N.Y. 669 mem [aff 9 Daly 
iy Ga 


33. State v. Howard, 9 N.H. 485; 
Smith v. Hine, 36 A. 222, 179 Pa. 203. 


Mo.—Page v. Payne, 240 S.W. 156, 
293 Mo. 600; State v. Scott, 58 S.W. 
(2d) 275, 332 Mo. 255; Baillie v. Hud- 
son, (App.) 278 S.W. 1056. 


N. Y.—Tompkins Vv. Wadley, 3 
Thomps.&C. 424. See Dollner v. Lintz, 
84 N.Y. 669 [aff 9 Daly 17] (apparent- 
ly recognizing rule). . 


Tex.—Brown v. Perez, 34 S.W. 725, 
89 Bex. 282. 


[a] Discretion not abused.—(1) 
The court did not abuse its discretion 
in permitting the general reputation 
of defendant during a period of nine 
or ten years preceding the trial to be 
shown for the purpose of impeach- 
ment. Baillie v. Hudson, (Mo.App.) 
278 S.W. 1056. (2) The admission of 
testimony that, when an impeaching 
witness knew another witness ten or 
twelve years before the trial, her gen- 
eral reputation was bad, was not an 
abuse of discretion. Estill v. Citizens’ 
OST 3 Bank, 113 S.BH. 552, 153 Ga. 


87. Holliday v. Cohen, 34 Ark. 707. 


38. Lawson v. State, 32) Ark. 220; 
Watkins v. State, 8 S.E. 875, 82 Ga. 
231, 14. Am-S.R/ 155: See Brown ‘vy. 
Perez, 34 S.W. 725, 89 Tex. 282 (rec- 
ognizing rule). 

39. As to character as evidentiary 
fact in criminal prosecution in gen- 
eral see Criminal Law § 1123. 


40. See supra § 1040. 


41. State v. Dillman, 168 N.W. 204, 
183 Iowa 1147; State v. Sprague, 45 
A. 788, 64 N.J.Law 419. 


42. State v. Dillman, 168 N.W. 204, 
183 Iowa 1147; Baker v. Common- 
wealth, 50 S.W. 54, 106 Ky. 212, 20 Ky. 
L. 1778; State v. Parker, 9 S.W. 728, 
96 Mo. 382; Cooper v. State, 138 S.W. 
826, 123 Tenn. 37. 


[a] Time too remote see State v. 
Dillman, 168 N.W. 204, 188 Iowa 1147 


44, Smith v. Commonwealth, 131 
S.Ww. 499, 140 Ky. 599. 


45. Cal.—Peoplexy. Bastian, 272 P. 
756, 95 Cal.App. 249. 


Ky.—Jones v. Commonwealth, 62 S. 
W.(2d) $6, 250 Ky. 217; Shell v. Com- 
monwealth, 53 S.W.(2d) 524, 245 Ky. 
223; Combs v. Commonwealth, 169 S. 
W. 879, 160 Ky. 386; Com. v. Houri- 
au 12 S.W. 550, 89 Ky. 305, 11 Ky.L. 


Mo.—State v. Starr, 148 S.W. 862, 
244 Mo. 161. See State v. Scott, 58 S. 
W.(2d) 275, 332 Mo. 255 (where the 
court said that logically the testi- 
mony should be addressed to the time 
of trial). 


Tex.—Renfro v. State, 56 S.W. 1013, 
42 Tex.Cr. 393. 


Va.—Mohler v. Commonwealth, 111 
S.E. 454, 132 Va. 713. 


See .Boyette v. State, 110 So. 812, 
ea ye 472 (apparently recognizing 
rule). 


[a] In Alabama (1) in some cases 
in which the impeachment of accused 
as a witness was discussed or involy- 
ed, the view has been taken that evi- 
dence as to character must be limited 
to the character which accused bore 
prior to the time of the commission 
of the offense for which he is being 
tried (Forman vy. State, 67 So. 583, 190 
Ala. 22), (2) or that evidence of bad 
character must refer to a period prior 
to the making of the charge against 
accused which is under investigation 
(McGuire v. State, 57 So. 51, 2 Ala. 
App. 131). (8) The view has been ex- 
pressed, however, *that the inquiry re- 
lates to character prior to, and up to 
the time of, trial (Riggan v. State, 109 
So. 888, 21 Ala.App. 482 [cert den 109 
So. 889, 215 Ala. 107]) (4) and that 
the impeaching evidence may extend 
to, or cover, the time to that of the 
trial (Carter v. State, 145 So. 814, 226 


For later cases, developments and changes in the law see Annotations, same title and section number, 


s tS a AN eal OR b 


§§ 1042-1043] 


reasonable period before the trial,*® provided it is 
shown that such character or reputation is practical- 
So it is usually held or recognized 
that the impeaching testimony need not be confined 
to the time of the commission of the alleged of-: 
fense,*® or to a time prior to such commission,*® 
or prior to the discovery of the offense,°° but there 
is authority for the view that the inquiry concern- 
ing the general reputation of an aceused who testifies 
should be confined to a date not later than the com- 
mission of the alleged offense, or at least not later 
than the period when the arrest was made.*+ 
propriety of permitting impeaching evidence which 
is limited to a period prior to the alleged offense 
There is authority for the 
view that where the impeaching witness is familiar 


ly continuous.‘ 


has been recognized.®? 
with the reputation of accused at 


Ala. 96; State v. Stone, 93 So. 706, 208 
Ala, 150; Charley ‘vy. State, 87 So. 177, 
204 Ala. 687; Smith v. State, 72 So. 
316, 197 Ala. 193), (5) a distinction 
having been recognized in this regard 
between a case in which the charac- 
ter of accused is in issue and he has 
not testified and a case in which he 
has testified and the question involved 
is his impeachment as a witness (Car- 
ter v. State, supra). (6) Failure spe- 
cifically to limit impeaching testi- 
mony to the reputation of accused at 
the time of the trial was not error 
where the answer clearly indicated 
that the impeaching witness referred 
to the reputation of accused at the 
time of the trial, at least as against 
a general objection. Smith v. State, 
72 So. 593, 15 Ala.App. 7% (7) Some 
cases which apparently recognize that 
the evidence may refer to the time of 
the trial and be based on the impeach- 
ing witness’ knowledge at that time 
contain some expressions which ap- 
parently limit the extent of the in- 
quiry see Johnson v. State, 81 So. 820, 
203 Ala. 30; and case infra note (8). 
(8) A distinction has also been made 
in at least one case by stating that 
while the credibility of the testimony 
of accused may be impeached by 
showing his general bad character to 
the time of the trial, this character 
must stand or fall on the facts ante- 
dating the act for which accused is 
on trial (Windom v. State, 93 So. 79, 
18 Ala.App. 430 [cert den 93 So. 924, 
908 Ala. .701]), (9) and that, even 
though evidence as to defendant’s 
bad character was admissible on its 
face, where it developed on cross-ex- 
amination that the witness’ opinion 
was obtained after the commission of 
the crime charged, it should have been 
ee (Windom vy. State, supra). 


Jones v. Commonwealth, 62 S. 
Ww. sea) 56, 250° Ky. 217. 


[a] Time not too remote see Lake 
vy. Commonwealth, 273 S.W. 511, 209 
Ky. 832 (two and a half or three 
years); Davis v. Com., 23 S.W. 585, 
95 Ky. 19, 15 Ky.L. 396, 44 Am.S.R. 
201 (two years). 

47. Shell v. Commonwealth, 53 S. 
W.(2d) 524, 245 Ky. 223. 


4s. State v. Reynolds, 206 N.W. 
635, 201 Iowa 10; Com. v. Hourigan, 
12 S.W. 550, 89 Ky. 305, 11 Ky.L. 509. 
See State v. Parsons, 220 N.W. 328, 
206 sore 390 (apparently recognizing 
rule)., 


49. People v. Bastian, 272 P. 756, 
95 Cal.App. 249; Combs v. Common- 
wealth, 169 S.W. 879, 160 Ky. 386; 
Renfro v. State, 56 S.W. 1013, 42 Tex. 
Cr. 393; Mohler v. Commonwealth, 
WTS .30) 6454, 13 20Via. 1713-1) Butisee 
Gabbard v. Commonwealth, 167 S.W. 
942, 159 Ky. 624 [expl Combs v. Com- 
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The 


the time of the ' shown.®® 


monwealth, 169 S.W. 879, 160 Ky. 386 
by stating that the decision in Gab- 
bard v. Commonwealth, supra, is in 
harmony with the opinion in the 
Combs case which recognizes that the 
evidence is not to be restricted to the 
time of the discovery of the offense, 
notwithstanding some of the language 
in the Gabbard case is susceptible of 
a different interpretation]. 


fa] In Missouri (1) it has been 
held that the impeaching testimony 
need not be confined to a time prior 
to the date of the offense. State v. 
Starr, 148 S.W. 862, 244 Mo. 161. (2) 
In a later case the view was appar- 
ently taken that the testimony should 
be limited to the time of the offense. 
State v. Bugg, 292 S.W. 49, 316 Mo. 
581. (38) In a still later case it was 
said that State v. Bugg, supra, ap- 
parently holds that the inquiry for 


purposes of impeachment should be’ 


confined to accused’s reputation prior 
to the commission of the offense but 
that the case seemingly fails to dis- 
tinguish between character testimony 
introduced to throw light on the guilt 
or innocence of accused and character 
testimony offered to affect his credi- 


bility. State v. Scott, 58 S.W.(2d) 
275, 332 Mo. 275. 
50. Combs v. Commonwealth, 169 


S.W. 879, 160 Ky. 386. 


51. State v. Marks, 51 P. 1089, 16 
Utah 204. 


52. McConnell v. State, 69 So. 333, 
13 Ala. 79; Walling v. State, 73 So. 
216, 15 Ala.App. 275 [cert den 73 So. 
1008, 198 Ala. 696]; Skillingtor v. 
State, 59 So. 312, 5 Ala.App. 110; State 
v. Hayden, 107 N.W. 929, I31 Iowa 
1. See Wolf v. Commonwealth, 136 
S.W. 193, 143 Ky. 273; State v. Scott, 
58 S.W.(2d) 275, 332 Mo, 255 (both 
apparently recognizing rule). 

53. State v. Miller, 56 S.W. 907, 
156 Mo. 76. 


54. State v. Scott, 58 S.W.(2d) 275, 
332 Mo, 255. 


55. Cross references: 


Competency of impeaching witness 
affected by place to which knowl- 
edge refers see infra § 1106. 


In case of: 
Character as evidentiary fact in: 


Civil cases in general see Evi- 
dence § 576. 

Respect of accused in criminal 
prosecution in general see 
Criminal Law § 1125. 

Sustaining evidence see 

1135: 

Residence of impeaching witness af- 
fecting competency see infra § 1107. 


56. Ala.—Davenport v. State, 73 


infra § 


Discretion of court. 
riod the impeaching testimony should refer is large- 
ly within the discretion of the trial court.*+ 


[§ 1043] d. Place to Which Inquiry Relates.°> 
Subject to the limitations hereinafter stated, as a 
general rule proof of the reputation of a witness 
should be confined to the place, community, or 
neighborhood where he lives at the time,°° or where 
he has lived? at some recent time;>® and this rep- 
utation in a community in which he has not lived for 
several years prior to the trial ordinarily cannot be 
So proof of reputation in a place where 
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trial, the testimony of the impeaching witness may 
cover a long period of years prior to the trial, dur- 
ing which he has known the reputation of accused 
without change.°? 


The question as to what pe- 


So. 209, 15 Ala.App. 325. 


Ind.—Rawles v. State, 56 Ind. 433; 
Aurora v. Cobb, 21 Ind. 492. 


La.—State v. Johnson, 7 So. 670, 41 
La.Ann,. 574. 


Minn.—Swanson v. Andrus, 87 N.W. 
363, 88 N.W. 252, 84 Minn. 168. 


Mo.—Ulrich v. Chicago, B. 
Co., 220 S.W. 682, 281 Mo. 697. 


Neb.—Marion v. State, 29 N.W. 
20 Neb. 233, 57 Am.S.R. 825 


N.C.—State v. Steen, 117 S.E. 793, 
18'5=N5C.9768. 


Okl.—Whitlow v. State, 218 P. 162, 
24 Okl.Cr. 307; Richards v. State, 154 
Pi. 12, be OKNCE 224 “ikcirk ove Sitaces 
145-°P.°307,°%1 OK1.Cr. 208; 


Tex. fre masey v. State, (Cr.) 65 S. 
W. 187 


Utah.—State v. Marks, 51 P. 1089, 
16 Utah 204. 


& Q. R. 
Gable 


Wash.—State v. g Cueab ett 296 P. 
1041, 161 Wash. 26 
W.Va.—State v. real 107 S.B. 


189, 88 W.Va. 479, 15 A.L.R. 917. 


[a] Accused in criminal prosecu- 
tion.— For the purpose of impeaching 
accused in a criminal prosecution, as 
a witness, the inquiry may relate to 
his character or reputation in the 
community or neighborhood in which 
he lives. Mitchell v. State, 10 So. 518, 
94 Ala. 68; Hill v. State, 144 So. 582, 
25 Ala. App. 264 [cert den 144 So. 583, 
225 Ala. 610]; Grayham v. State, 113 
So. 646, 22 Ala.App. 170; Ford v. State, 
104 So. 838, 20 ‘Ala. App. 663 [cert gr 
on other grounds 104 So. 840, 213 Ala. 
410]; Hunter v. State, 101 So. 100, 20 
Ada. App. 152; Windom v. State, 93 So. 
795 8 Ala. App. 430 [cert den 93 So. 
924, 208 Ala. 701]; McConnell vy. State, 
69 So. 333, 13 Ala. App. 79; Foreman 
v. State, 180 N.B. 291, 203 Ind. 324. 


57. Ramsey v. State, (Tex.Cr.) 65 
S.W. 187; State v. Marks, 51 P. 1089, 
16 Utah 204. 


58. Swanson y. Andrus, 87 N.W. 
363, 88 N.W. 252, 84 Minn. 168; Marion 
v. State, 29 N.W. 911, 20 Neb. 233, 57 
Am.S.R. 825. 


59. Iowa.—McGuire v. Kenefick, 82 
N.W. 485, 111 Towa 147: State v. 
Potts, 43 N.W. 534, 78 Iowa 656, 5 L. 
R.A. 814. 


Ky.—Alexander v. Hill, 
225, 82° Ky.L. 1147: 

La.—State v. Taylor, 12 So. 927, 45 
La.Ann. 605. 


Mich.—Webber vy. Pa nike, 
198. 


Mo.—State v. Parker, 9 S.W. 728 
96 Mo. 382; 


108 S.W. 


4 Mich. 


’ 


Johnson v. Martindale, 
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witness never lived,®° or which he visited for only a 
short time,®! usually is not admissible. 
of the place in which the reputation of the witness 
may be shown, the rule is, however, necessarily some- 
what flexible and the admissibility of the evidence 
must depend upon the particular circumstances, *” 
and, where a person of mature years has acquired 
in the community of his residence a bad reputation 
for veracity, a way of escape therefrom should not 
There is not any arbitrary 
rule fixing the limits as to locality within which the 
So, according to some 
cases, for purposes of impeachment, the inquiry is 
not necessarily confined to the domicile or residence 
of the witness whom it is sought to impeach,®* but 
may extend to any community or society in which he 


be opened too easily.®? 


inquiry must be confined.%# 


(App.) 288 S.W. 970. 


Neb.—Faulkner v. Gilbert, 85: N.W. 
8438, 61 Neb. 602; London Sun Fire 
Office v. Ayerst, 55 N.W. 635, 37 Neb. 
184 (two and a half years). 


N.J.—Shuster v. State, 41 A. 701, 62 
N.J.Law 521, [aff 46 A. 1101, 63 N.J. 
Law 355]. 


See People v. Cord, 108 P. 511, 157 
Cal. 562 (where there was no error in 
striking out certain evidence); Kirk- 
ham v. People, 48 N.E. 465, 170 Ill. 9 
(where the exclusion of certain evi- 
dence was not reversible error). 


Compare Miller v. Assured’s Nat. 
Mut. Fire Ins. Co. of Decatur, Ill., 184 
EOE 271 [aff 106 N.E. 203, 264 Ill. 
380]. 


[a] Accused in criminal prosecu- 
tion.—The competency of impeaching 
testimony as to the reputation of ac- 


cused in a criminal prosecution at his }. 


former residence has been denied 
where he has resided at his present 
place of residence for twenty years. 
Sree v. Parker, 9 S.W. 728, 96 Mo. 
382. 


60. Combs v. Com., 29 S.W. 734, 97 
Ky. 24,16 Ky.L. 699; Ramsey v. State, 
(Tex.Cr.) 65 S.W. 187. See Cooper v. 
Robert Burgess & Son, 190 Ill.App. 
428. 


61. Waddingham v. Hulett, 5 S.W. 
27, 92 Mo. 528. See Marasso v. State, 
93 So. 226, 18 Ala.App. 488 (apparent- 
ly to the effect that it was proper to 
exclude testimony as to the bad char- 
acter of a witness for the state, where 
the inquiry was limited to the char- 
acter of such witness at the place 
where he resided, and it affirmatively 
appeared that the only knowledge 
that the impeaching witness had as to 
the place of residence and character 
of the state’s witness was based on 
four or five days’ acquaintance at a 
place where the state’s witness was 
temporarily a guest at a hotel). 


[a] Dilustration. — The general 
reputation of a witness could not be 
impeached by evidence of his general 
reputation at a distant place where 
he visited for three months. Wad- 
sinenam v. Hulett, 5 S.W. 27, 92, Mo, 
528. 


62. In re Brown’s Will, 120 N.W. 
667, 143 Iowa 649; Brown v. Perez, 34 
S.W. 725, 89 Tex. 282 [lim Mynatt v. 
Hudson, 17 S.W. 396, 66 Tex. 66]. 


[a] Rules discussed.—‘‘Upon au- 
thority and sound principles, we think 
it may safely be said that where the 
evidence of a witness is such that it 
fairly raises the issue of his veracity, 
or where the testimony of other wit- 
nesses relating to his character at or 
near the time of the trial tends to 
impeach his character for truth and 
veracity, or in case the person whose 


! 
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and 


character is in issue has removed be- 
yond the jurisdiction of the court, or 
has been transient, so that he has no 
fixed and known residence for a time 
sufficient to make a reputation for 
truthfulness, resort may be had to 
evidence of the reputation of such 
witness at the place of his former 
residence and at a time remote from 
the time of trial. No definite rule can 
be stated whith will apply to all cas- 
es. Circumstances other than those 
stated might exist which would ren- 
der it impracticable to make proof 
of the reputation of the witness at or 
near the time of trial or at the place 
of his residence at that time, and 
would authorize resort to this kind of 
evidence.’’ Brown vy. Pérez, 34 S.W. 
725, 89 Tex. 282, 289 [lim Mynatt v. 
peak 17 S.W. 396, 66 Tex. 66]. 


In re Brown’s Will, 120 N.W. 
667 "143 Iowa 649. 


[a] Impeaching testimony proper. 
—Where an attorney located in a 
town in 1901, and his wife maintained 
the home there, although he was ab- 
sent from the state a large part of 
the time, and he was in the town in 
1906, when he made the draft of a 
will for a client, and again in the lat- 
ter part of the year, when he saw the 
executed will, and in September, 1907, 
he moved to a sister state, and he tes- 
tified, at a trial in 1908, that he had an 
office in the town, and that his wife 
was there, and that it was his home, 
the court properly permitted an in- 
quiry as to his reputation for truth 
and veracity in the town. In re 
Brown’s Will, 120 N.W. 667, 143 Iowa 
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64. Ga.—Boswell v. Blackman, 12 
Gal ooik, 

Iowa.—State v. Norman, 113 N.W. 
340, 185 Iowa 483. 

Kan.-—Coates v. Sulau, 26 P. 720, 
46 Kan. 341. 

Mich.—People y. Lyons, 16 N.W. 


380, 51 Mich. 215. 

Mo.—Ulrich v. Chicago, B. & Q. R. 
Co., 220 S.W. 682, 281 Mo. 697. 

[a] Circumstances of particular 


case should be considered in deter- 
mining the propriety of impeaching 


evidence. Coates v. Sulau, 26 P. 720, 
46 Kan. 341. 
[b] City.—Where it is sought to 


impeach the credibility of a witness 
by showing his reputation for truth 
and veracity, the inquiry as to his 
reputation need not be confined to the 
immediate vicinity of his residence, 
but may extend to his reputation 
throughout any part of the city 
wherein he resides and is well known. 
peovle v. Lyons, 16 N.W. 380, 51 Mich. 


[c] County.—Where a witness is 
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has a well-known or established reputation,®® as, for 
example, where the witness carries on business,°? 
or may inelude the place where the witness has his 
residence, either temporary or permanent, and ex- 
hibits his conduct.°* 
reputation of a witness in a community in which he 
had not lived for several years prior to the trial has 
been recognized where in the meantime he has not 
remained in any one place long enough to become 
known and acquire a reputation,®® or where there is 
some evidence as to the reputation of the witness 
where he resides at the time of the trial.7° 
a witness has recently changed his dornicile or place 
of residence, evidence as to his reputation for truth 
veracity at his previous places of residence is 
admissible within reasonable limits as to time,’ ei- 


The propriety of showing the 


Where 


. “~ 
generally known and has a general 
reputation within a county, the im- 
peaching evidence may be directed to 
such reputation. Boswell y. Black- 
man, 12 Ga. 591. 


65. Richard P. Baer & Co. v. Mo- 
bile Cooperage & Box Mfg. Co., 49 Soa. 
92, 159 Ala. 491; Marasso y. State, 93 
So. 226, 18: Ala.App. 488; Ulrich v. 
Chicago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697; Brotherhood of Railroad 
Trainmen v. Vickers, 93 S.E. 577, 121 


Va. 311. See Powers v. Bourneau, 22 
Ill. App. 177. 
66. Richard P. Baer & Co. v. Mo- 


bile Cooperage & Box Mfg. Co., 49 So. 
92, 159 Ala. 491; Marasso v. State, 93 
So. 226, 18 Ala.App. 488. 


67. Richard P. Baer & Co. v. Mo- 
bile Cooperage & Box Mfg. Co., 49 
So. 192, °959,,Ada.. 491; Ulrich v. -Chi- 


cago, B. & Q. R. Co., 220 S.W. 682, 281 
Mo. 697. ~ 
[a] Tlustration.—Where a witness 


had resided in a certain county in the 
state until six years before the trial, 
and since that time had resided across 
the state line at a town only a few 
miles from the portion of the county 
he had previously lived in, and he had 
continued to ply in that county his 
vocation of spectacle and jewelry 
selling, evidence of his reputation in 
the portion of the county in which he 
formerly resided at the time of the 
trial was admissible to impeach his 
credibility. Ulrich v. Chicago, B. & Q. 
R. Co., 220 S.W. 682, 281 Mo. 697. 


68. Potter v. Bond, 224 P. 537, 98 
Okl. 135. 


69. Holmes v. Statler, 17 Ill. 453; 
Douglass v. Agne, 99 N.W. 550, 125 
Iowa 67; Lindsay v. Bates, 122 S.W. 
682, 223 Mo. 294; Brown v. Perez, 34 
S.W. 725, 89 Tex. 282 [lim on other 
grounds Mynatt v. Hudson, 17 S.W. 
306, 66 = ex. 66a. See McGuire vy. 
Kenefick, 82 N.W. 485, 111 Iowa 147 
(where, however, there was no show- 
ing that the witness had not acquired 
a residence elsewhere): Keator v. 
People, 32 Mich. 484 (where certain 
testimony was competent). 


70. Lake Lighting Co. v. Lewis, 64 
N.E. 35, 29 Ind.App. 164. 


71. Ala.—Prater v. State, 
238, 107 Ala. 26. 


Ark.—Holliday v. Cohen, 34 Ark. 
707; Lawson v. State, 32 Ark. 220. 


Dewees y Buced! He Babee Bab 
Del. 71. 


Ill.— Blackburn v. Mann, 85 Ill, 222; 
Brown y. Luehrs, 1 Ill.App. 74. 


Ind.—Pape v. Wright, 19 N.E. 459, 
116 Ind. 502; Louisville, ete., R. Co. v. 
Richardson, 66 Ind. 43, 32 Am.R. 94; 
ce v. State, 43 N.E. 909, 16 Ind. 

4, 


18 So. 


App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ther in connection with similar testimony as to his 
reputation in the place to which he has removed,?? 
or without such testimony where he has not acquired 
a reputation in the latter place,** as, for example, 
where the witness removed to a center of large pop- 
In some cases a rather liberal view in re- 
spect of time has been taken in permitting proof of 
bad reputation in a community from which the wit- 
ness subject to impeachment has removed,*® at least 
where testimony tending to prove bad character or 
reputation at the time of trial and at the place where 
the impeached witness then resides has been giv- 
While there is authority for the view that 
evidence of present bad character is not necessarily 
a condition precedent to the admission of testimony 


ulation.** 


enn” 


Iowa.—State v. Norman, 113 N.W. 
340, 135 Iowa 483; Schoep v. Bank- 
ers’ Alliance Ins. Co., 73 N.W. 825. 
104 Iowa 354. 


Ky.—Craft y. Barron, 88 Siw. 1099; 


229 Ky. 129, 28 Ky... 98. 
Tex.—Coffelt v. State, 19 Tex.App. 
436. 


Wis.—State v. 
118 Wis. 473. 


See Winn v. Modern Woodmen of 
America, 119 S.W. 536, 138 Mo.App. 
701 [motion den 123 S.W. 59, 146 Mo. 
App. 69] (where certain testimony 
was competent). 


[a] Time not too remote see State 
v. Pucea, 55 A. 831, 20 Del. 71 (two 
months); Pape v. Wright, 19 N.E. 459, 
116 Ind. 502 (sixty days); Louisville, 
ete., R. Co. v. Richardson, 66 Ind. 43, 
32 Am.R. 94 (Six weeks); Gemmill v. 
State, 43 N.E. 909, 16 Ind.App. 154 
(four months); State v. Norman, 113 
N.W. 340, 135  .lowa 483.. (nine 
months); North River Ins. Co. v. 
Dyche, 173 S.W. 784, 163 Ky. 271 (one 
year); Coffelt v. State, 19 Tex.App, 
436 (eight or ten months). 


Time to which inquiry relates in 
general see supra § 1041. 


72. Hauk v. State, 46 N.E. 127, 47 
- N.E. 465, 148 Ind. 238. 


{a] Visits to former residence.— 
Where the witness whom it was 
sought to impeach frequently visited 
a place from which he had removed 
about fifteen months before the trial, 
and evidence had been introduced 
which tended to impeach his character 
at the place to which he had removed, 
it was competent, further to impeach 
such witness, to show his moral char- 
acter at the place from which he had 
removed. Hauk v. State, 46 N.E. 127, 
47 N.E. 465, 148 Ind. 238. 


73. Douglass v. Agne, 99 N.W. 550, 
125 Iowa 67; Coates v. Sulau, 26 P. 
720, 46 Kan. 341. See Marion v. State, 
29 N.W. 911, 20 Neb. 233, 57 Am.S.R. 
825 (apparently recognizing rule). 


[a] Where witness only few 
months before trial had removed from 
his former place of residence in an- 
other state to a place where he had 
not lived long enough to acquire a 
reputation, impeaching evidence as to 
his reputation in the place from 
which he had removed was admissi- 


Knight, 95 N.W. 390, 


ble. Coates v. Sulau, 26 P. 720, 46 
Kan. 341. 
74. In re Brown’s Will, 120 N.W. 


667, 143 Iowa 649, 658 (where it was 
said: “In this case the removal of 
the witness was into a large city, 
where his character might be hidden 
in obscurity for years without result- 
ing in a general reputation, either 
good or bad”). 


[70 ¢. J.—53] 
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now bad.?§ 


[a] Time not too remote.—Where 
a witness had acquired a bad reputa- 
tion in a community not a center of 
large population and thereafter moy- 
ed to a large city where the reputa- 
tion of an ordinary person is not 
rapidly acquired, it should not be said 
that evidence of the bad reputation 
of the witness in the community of 
his residence eight months before the 
trial is too remote for consideration. 
State v. Bertinelli, 168 N.W. 121, 183 
Iowa 1143. 


ie Ark.—Lawson v. State, 32 Ark. 
Ga.—Watkins v. State, 8 S.E. 875, 
82 Ga. 281, 14 Am.S.:R. 155. 
Ill— Kennedy v. Modern Woodmen 
of America, 90 N.E. 1084, 243 Ill. 560, 
28) Lite ACNioe gholk 


Ky.—Lake v. Commonwealth, 273 


S.W..-511,, 209 Ky... 832. 

Mich.—Keator vy. People, 32 Mich. 
484. 

Miss.—Norwood, etc., Co. v. An- 


drews, 16 So. 262, 71 Miss. 641. 


IN Xe 
4 Den. 431. 

Tex.—Lum y. State, 11 Tex.App. 
483. 

See State v. Henson, 185 P. 1059, 


105 Kan. 581 (where the admission 
of certain evidence to impeach accus- 
ed in a criminal prosecution as a wit- 
ness was not ground for reversal). 


[a] Time not too remote see 
Lawson v. State, 32 Ark. 220 (two 
years); Kennedy v. Modern Woodmen 


}of America, 90 N.E. 1084, 243 Ill. 560, 


28 L.R.A.N.S. 181 (ten years); Keator 
v. People, 32 Mich. 484 (four years); 
Norwood, etc., Co. v. Andrews, 16 So. 
262, 71 Miss. 641 (two years); Rath- 
bun v. Ross, 46 Barb. (N.Y.) 127 
(three or four years); Sleeper v. Van 
Middlesworth, 4 Den. (N.Y.) 431 (four 
years); Mynatt v. Hudson, 17 S.W. 
396, 66 Tex. 66 [lim Brown v. Perez, 
34 SW. 725, 89 Tex. 725] (four years); 
Lum v. State, 11 Tex.App. 483 (two or 
three years). 


[b] Removal to another state.—A 
witness in a criminal case who had 
resided in Georgia and formed there 
a bad general character, and had re- 
moved to another state while bearing 
such character seven or eight years 
before the trial, and resided there 
ever since, might be impeached by 
proof of such bad character left be- 
hind in Georgia, although there was 
no evidence touching the character 
formed or borne by the witness in the 
state to which he removed, and in 
which he resided at the time of testi- 
fying. Watkins y. State, 8 S.E. 875, 
82 Ga. 231, 14 Am.S.R. 155. 


[c] Accused in criminal prosecu- 
tion.—The propriety of testimony of 
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to show bad character at an earlier time in a differ- 
ent neighborhood,** according to some cases, where 
the witness whom it is sought to impeach has had 
a permanent and long-established residence in a com- 
munity, evidence of bad reputation elsewhere at a 
time long anterior to the present. should not be admit- 
ted until there is some proof that his reputation is 
The view has been expressed that one 
may establish a bad reputation in a community in the 
course of a very short period of time by reprehensi- 
ble, lawless, and general bad conduct,*® the time nec- 
essary to acquire a bad reputation ordinarily not 
being as long as that necessary to establish a good 
character in a community ;°° and if a witness has 
aequired a bad reputation in a place where he has re- 


witnesses who had not lived near, nor 
associated with, accused for a period 
of two and a half or three years, 
which testimony related to his repu- 
tation while he lived at a place from 
which he had since removed, has been 
recognized. Lake v. Commonwealth, 
273 S.W. 511, 209 Ky. 832 (where the 
court said that accused had not lived 
long enough in any one place in the 
city to which he removed to acquire 
a reputation in such city). 


[ad] Witness for people in crim- 
inal prosecution.—Where, in a crim- 
inal prosecution, it appeared that one 
of the witnesses for the prosecution, 
who had lived in that vicinity only a 
few weeks, had lived in a certain vil- 
lage for many years, and had moved 
from there to another village only 
three miles distant where he lived 
two or three years, and from which 
he had moved only about two years 
before, it was error to exclude testi- 
mony that the witness had a bad 
reputation for truth and veracity at 
the time he lived in these villages. 
People v. Mix, 112 N.W. 907, 149 Mich. 
260, 12 Ann.Cas. 393 and note. 


76. Memphis, etc., Packet Co. v. 
McCool, 83> Inds -392; 43° Am.R. 71; 
Houk v. Branson, 45 N.E. 78, 17 Ind. 
App. 119; Fletcher v. Commonwealth, 
39 S.W.(2d) 972, 2389 Ky. 506; Wolf 
v. Commonwealth, 136 S.W. 193, 143 
Key... 2085. Craft wv. Barron, 88 Saws 
1099, 121 Ky. 129, 28 Kyl. 98. Sée 
Baillie v. Hudson, (Mo.App.) 278 S. 
ie ee (apparently recognizing 
rule). 


{a] Time of removal from place 
of former residence not too remote 
see Memphis, etc., Packet Co. v. Mc- 
Cool, 83 Ind. 392, 43 Am.R. 71 (two or 
three years); Fletcher v. Common- 
wealth, 39 S.W.(2d) 972, 239 Ky. 506 
(twelve years); Craft v. Barron, 88 
S.W. 1099, 121 Ky. 129, 28 Ky.L. 98 
(more than three years). 


[b] Accused in criminal prosecu- 
ticn.— In a prosecution for perjury, 
Where the commonwealth introduced 
evidence that defendant’s general 
reputation for truthfulness was bad 
in the county where he lived, and 
where the prosecution was laid, evi- 
dence that he had lived in such coun- 
ty only two or three years, that he 
had moved there from another coun- 
ty, and that his charae¢ter for truth- 
fulness was bad in such other county 
was competent. Wolf v. Common- 
wealth, 136 S.W. 193, 143 Ky. 273. 


77. Rathbun v. Ross, 46 Barb. (N. 
Yoyo 


78. Fletcher vy, SOREL eR oe 
S.W.(2d) 972, 289 Ky. 506 


79. Marasso v. State, 93 So. 226, 18 
Ala.App. 488. 


80. Marasso v. State, supra. 
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sided, such reputation may be shown, although the 
witness resided there but a short time.** 
authority for the view that an impeaching witness 
may not testify as to the present character at a cer- 
tain place of a witness whom it is sought to impeach, 
where it appears that the last mentioned witness has 
not resided at such place for several years and that 
the impeaching witness has no knowledge of the 
witness whom it is sought to impeach during such 
Remoteness of place affects the weight of 


years. ®? 
impeaching testimony.$* 


Discretion of trial court. Subject to the forego- 
ing rules, whether or not the character or reputation 
of a, witness at a place other than his residence at the 
time of the trial may be shown is a matter resting 
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tion will not be disturbed unless such discretion has 
been abused,’4 and it is the duty of the trial court to 
exercise its discretion in this regard.*° 


[§ 1044] e. Inquiry as to Particular Acts, Facts, 
or Traits of Character®*’—(1) In General. 
jurisdictions in which the attack may extend to the 
general moral character of a witness,§" generally 
speaking the attack must be confined to an attack on 
general character or reputation®® or to an attack on 
general character or reputation and to an attack on 


In those 


character or reputation for truth and veracity,*®® and 


largely in the discretion of the trial court, whose ac- 


81. State v. Cushenberry, 56 S.W. 
737, 157 Mo. 168. 


fa] Rule discussed.—‘This man 
was a nomad of such malodorous repu- 
tation that soon after his arrival in 
Chillicothe, he was pointed out as ‘a 
house breaker.’ If the reputation of 
such an one could not be impeached in 
the locality where last he lingered, the 
result would be he could not be im- 
peached at all; and so he would be 
allowed to testify from the same high 
plane as the most reputable citizen. 
Such a doctrine would be intolerable, 
and often defeat the ends of justice. 
We do not subscribe to it.’”’ State v. 
SharenPerzy: 56 S.W. 787, 744, 157 Mo. 
16 


82. Sage v. State, 26 N.E. 667, 127 
Ind. 15. 


{a] Rule applied in a case in which 
the witness whom it was sought to 
impeach was a prisoner in a State 
prison for several years immediately 
prior to the trial. Sage v. State, 26 N 
E. 667, 127 Ind. 15. 


83. Snow v. Grace, 29 Ark. 131. 


84. Holliday v. Cohen, 34 Ark. 707; 
Snow v. Grace, 29 Ark. 131; In re 
Brown’s Will, 120 N.W. 667, 143 Iowa 
649; State v. Norman, 113 N.W. 340, 
135 Iowa 483; Brown v. Perez, 34 S.W. 
125, 89 Tex. 282. 


85. Holliday v. Cohen, 34 Ark. 707. 


86. Acts with relation to subject 
matter of testimony see passim supra 
§§ 917-980. 


87. See supra § 1039. 


sg. Ala.—Davenport v. State, 
So. 209, 15 Ala.App. 325. 


Ark.—Cox v. State, 254 S.W. 542, 
160 Ark. 283; Dean v. State, 197 S.W. 
684, 130 Ark. 322; Ware v. State, 121 
S.W. 927, 91 Ark. 555. 


Iowa.—-State v. Gregory, 126 N.W. 
1109, 148 Iowa 152. 


La.—State v. Jackson, 10 So. 600, 44 
La.Ann. 160. 


N.Y.—Troup v. Sherwood & Wood, 
3 Johns.Ch: 558. See Real v. People, 
42 N.Y. 270 [aff 55 Barb. 551, 8 Abb. 
Pr.N.S. 314] (where it was said that 
evidence introduced by the opposite 
party for the purpose of impairing the 
credit of, a witness must go to the 
general character of such witness). 


N.C.—State v. Killian, 92 S.E. 499, 
173 N.C. 792. See Sigmon v. Shell, 81 
S.H. 739, 165 N.C. 582 (where the char- 
acter of a party was not involved in 
the issue,, evidence of his reputation 
should be confined to his general char- 
acter as a witness). 


73 


See Mannix v. Portland Telegram, 
(Or.) 23 P.(2d) 188 (evidence of gen- 
eral reputation is only competent evi- 
dence). 


[a] In Florida, in impeaching a 
witness who has been convicted of a 
crime, the inquiry should be confined 
to general character. .Baker v. State, 
40 So. 673, Sf Fla. 1. 


89. Ala.—Davenport v. State, 5 So. 
152, 85 Ala. 336. 


Ark.—Clark v. State, 287 S.W. 765, 
172 Ark. 28; Mobley v. State, 205 S.W. 
8217, 135 Ark. 475. 


Ky.—Ray v. Shemwell, 191 S.W. 662, 
174 Ky. 54, Ann.Cas. 1918C 1122. 


‘La.—State v. Guy, 30 So. 268, 106 
La. 8. 


N.Y.—Wehrkamp v. Willett, 4 Abb. 
Dec. 548, 1 Keyes 250. 


[a] Accused in criminal prosecu- 
tion as witness. — The rule applies 
where it is sought to impeach the 
eredibility of the testimony of the 
accused in a criminal prosecution. 
Terry v. State, 74 So. 756, 15 Ala.App. 
665; Shell v. Commonwealth, 53 S.W. 
(2d) 524, 245 Ky. 223; Norton v. Com- 
monwealth, 244 S.W. 310, 196 Ky. 90; 
Warrix v. Commonwealth, 243 S.W. 
1025, 195 Ky. 795. See Romes v. Com- 
monwealth, 175 S.W. 669, 164 Ky: 334 
(where certain evidence was incom- 
petent). 


90. See supra § 1039. 
91. U.S.—-Powell vy. U. S., 85 F&F. 
(2d) 941. 


Ala.—MecCutchen vy. Loggins, 19 So. 
810, 109 Ala. 457; Coates v. State, 59 
So. 323, 5 Ala.App. 182. 


Ark.—Hollingsworth vy. State, 14 S. 
W. 41, 53 Ark. 387. 


Fla.—Baker v. State, 
ol, Mlay 1, 


Ky.—Shell v. Commonwealth, 53 S. 
W.(2d) 524, 245 Ky. 223. 


La,—State v. Guy, 30 So. 268, 106 
La. 8. 5 


Mont.—Lukert v. Eldridge, 
999, 49 Mont. 46. 


Neb.—Daggett v. State, 206 N.W. 
735, 114 Neb. 238. 


N.Y.—Gates v. Bowers ie N.E. 993, 
169 N.Y. 14, 88 Am.S.R. 


Tex.—Conway v. ae “e S.W. 401, 
33 ‘Tex.Cr/'327. 


See State v. Osborne, 103 P. 62, 54 
Or. 289, 20 Ann.Cas. 627 (witness may 
not be questioned as to specific habits 
of wrongdoing of impeached witness) ; 
McIntosh v. McNair, 99 P. 74, 53 Or. 


40 So. 673, 
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in other jurisdictions the attack is confined ve rep- 
utation or character for truth and veracity.°°® 
usually the attack may not be directed to any par-. 
ticular trait or constituent of character,®t except, of 


So, 


= 


~ 


87 (reputation as to integrity may not 
be shown). 


[a] Tllustrations. — (1) For the 
purpose of impeaching the testimony 
of a witness, it is not competent to 
ask the impeaching witness as to the 
latter’s reputation for “honesty and 
integrity,” and also whether he was 
not a “common thief.” McCutchen v. 
Loggins, 19 So. 810, 109 Ala. 457. (2) 
Reputation as to being law-abiding 
may not be shown for the purpose of 
impeachment. Powell v. U. S., 35 F. 
(2d) 941; Daggett v. State, 206 N.W. 
735, 114 Neb. 238. (3) A witness may 
not be discredited by irreievant evi- 
dence which merely tends to show 
that he was a hard creditor and had 
taken advantage of the pecuniary 
state of another person to obtain 
property at a foreclosure sale at an 
inadequate price. Gates v. Bowers, 61 
N.E. 993, 169 N.Y¥.14, 88 Am.S.R. 530. 
(4) Litigious character of a witness 
is not usually a proper subject for a 
jury. Lukert v. Eldridge, 139 P. 999, 
49 Mont. 46. 


[b] Accused in criminal prosecu- 
tion as witness.—(1) The rule applies 
where it is sought to impeach the tes- 
timony of accused in a criminal prose- 
cution. Terry v. State, 74 So. 756, 15 | 
Ala.App. 665; Warris v. Common- 
wealth, 243 S.W. 1025, 195 Ky. 795; 
State v. Guy, 30 So. 268, 106 La. 8. 
(2) Defendant on trial for homicide, 
who testified in his own behalf but 
offered no evidence as to his general 
character or as to his character for 
peace and quiet, could not be im- 
peached by showing his general char- 
acter for peace and quietness. For- 
man v. State, 67 So. 588, 190 Ala. 22; 
Shell v. Commonwealth, 53 S.W.(2d) 
524, 245 Ky. 228. 


[ce] In Georgia (1) in view of the 
provisions of Code § 1053 and Civ. 
Code § 5882 for impeachment by evi- 
dence as to general bad character, 
proof as to any special kind of char- 
acter is not permissible for the pur- 
pose of impeachment. Tay lors Ve 
State, 88 S.H. 696, 17 Ga.App. 787; 
Rudulph v. State, 85 S.E. 865, 16 Ga. 
App. 354. See Gordon Vv. Gilmore, 
80 S.E. 1007, 141 Ga. 348; Barnwell 
Ne Hannegars, 31 S.E. 116, 105 Ga. 400 
(both apparently recognizing rule). 
(2) There was no error, in view of 
Civ. Code 1910, § 5882, in refusing to 
allow defendant's witness to answer a 
question as to Whether he knew the 
state’s witness’ general character or 
general reputation for vindictiveness. 
Ree v. State, 126 S.H. 471, 159 Ga. 


[d]_ In Iowa (1) under Code § 4614, 
providing that the general moral char- 
acter of a witness may be proved for 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1044) 


course, a lack of veracity,®? although in some cases a 
somewhat broader rule appears to have been recog- 
nized in permitting inquiry as to particular traits.°® 


the purpose of testing his credibility, 
it is the general moral character of 
the witness as to which the inquiry 
relates and not his character as to 
truth and veracity or character as to 
being peaceable and 
State v. Gregory, 126 N.W. 1109, 148 
Iowa 152. (2) <A _ specific vice may 
not be shown. State v. Gregory, 
supra. 


92. VWeracity as specific trait of 
character see infra § 1082. 


93. See cases infra this note. 


[a] Where particular trait is 
relevant and material for a purpose 
other than that to degrade the char- 
acter of the witness (1) it may be 
shown. Quimby v. Blackey, 63 N.H. 
77. (2) Where, a witness for defend- 
ant testified that a certain person had 
made obscéne and profane threats, and 
stated that she had sent her son from 
the room to prevent his hearing them, 
it was competent to prove that the 
witness herself was in the habit of 
using profane and obscene language, 
as tending to contradict her upon a 
material point and for the purpose of 
weakening her testimony. Quimby v. 
Blackey, supra. 

[b] In Missouri (1) the com- 
petency of a showing as to particular 
traits of character has apparently 
been recognized. State v. Sebastian, 
114° S.W...522, 215,Mo.: 68; Winn, v. 
Modern Woodmen of America, 119 S. 
W. 536. 138 Mo.App. 701 [motion den 
123 S.W. 59, 146 Mo.App. 69]. (2) 
The view has been expressed, how- 
ever, that only the question as to 
truth or veracity is involved, or, at 
most, reputation for truth and vera- 
city and for morality. State v. Baird, 
195 S.W..1010, 271 Mo../9; °° €3) | With 
regard to impeaching the accused in a 
criminal prosecution as a _ witness, 
“the trend of late decisions 
has been toward confining the state's 
impeaching evidence, by reputation, to 
such traits as veracity and honesty, 
and to-general morality. ek ERS 
doctrine is now fairly well established 
that the state cannot Single out 
specific traits such as would tend to 
prejudice the accused in his charac- 
ter as a defendant, under the guise 


of impeaching his credibility.” State 
v. Scott, 58 S.W.(2d) 275, 280, 332 Mo. 
255. (4) So it has been said, in re- 


spect of the impeachment of accused 
in a criminal prosecution who testified 
but did not put his character in issue, 
that the inquiry should have been lim- 
ited to accused’s reputation for truth, 
veracity, and morality. State v. Gant, 
33 S.W.(2d) 970; State v. Craft, 246 S. 
W. 9380. (5) In such case accused 
could not be impeached by proof as 
to good citizenship (State v. Gant, 33 
S.W.(2d) 970) (6) or as to his general 
reputation for peace and quietude 
(State v. Archie, 256 S.W. 803, 301 Mo. 
392). (7) So a witness other ‘than ac- 
cused may not be impeached in re- 
spect of his reputation for good citi- 
zenship and for abiding by the law. 
State v. Baird, 195 S.W. 1010, 271 Mo. 
9. (8) The inquiry on the impeach- 
ment of such a witness may not ex- 
tend to his general character as a law- 


abiding, orderly man in the com- 
munity. State v. Ragsdale, 59 Mo. 
App. 590. (9) In such ease the wit- 


ness may not be impeached as to his 
reputation for peace and quietude. 
State v. Baird, supra. (10) Evidence 
that a witness is a “dead beat’ is in- 
admissible. State v. Grubb, 99 S.W. 
1088, 201 Mo. 585. (11) An instruc- 
tion, that ‘‘the character of a person 
in the néighborhood in which he lives 


, 


* 


é 


law-abiding.’ 
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consists in the general opinion and 
estimation in which he is held by his 
neighbors, founded upon their oppor- 
tunity to observe his conduct,’’ should 
be limited to their opinion of his 
moral character; anda statement that 
he was regarded as ‘‘a stubborn, con- 
tentious man in politics, in church or 
in his school district,” is properly ex- 
cluded. State v. Parker, 9 S.W. 728, 
96 Mo. 382, 891. (12) Evidence that 
a witness was excitable, impulsive, 
and was accustomed, on the slightest 
provocation, to use profane language, 
was not competent to discredit him. 
Shaefer v. Missouri Pac. R. Co., 72 S. 
W. 154, 98 Mo.App. 445. (13) Chastity 
see infra § 1049. (14) Intemperance 
see infra § 1070. 


94. U.S.—Teese v. Huntingdon, 23 
How. 2, 16 L.Ed. 479; Shively v. U. S., 
299 F. 710 [cert den 45 S.Ct. 99, 266 U. 
S. 619, 69 L.Ed. 471]; McKune v. U. 
S., 296 F. 480 [cit Cyc]; Nashville 
Interurban Ry. v. Barnum, 212 F. 634, 
129 C.C.A. 170; Miller v. Oklahoma, 
149°. "330! "79. (C.ClA. 26859." Ann Cas. 
389 [rev 85 P. 239, 15 OKI '422];" U. S. 
v. Vansickle, 28 F.Cas.No. 16,609, 2 
McLean 219. 


Ala.—Tillis v. State, 119 So. 215, 
218 Ala. 527; Lowman v. State, 50 So. 
43,161 Ala. 47; Sweatt v. State, 47 So. 
194, 156 Ala. 85; Feibelman v. Man- 
chester F. Assur. Co., 19 So. 540, 108 
Ala. 180; Lowery v. State, 13 So. 498, 
98 Ala. 45; Smith v. State, 7 So. 52, 
88 Ala. 73; Nugent v. State, 18 Ala. 
521; Guy v. State, 102 So. 243, 20 Ala. 
App. 3874; Central Iron & Coal Co. v. 
Wright, 101 So. 815, 20 Ala.App. 82 
[eert den 101 So. 824, 212 Ala. 130]; 
Woodward v. State, 99 So. 156, 19 Ala. 
App. 577; McMickens v. State, 88 So. 
342, 18 Ala.App. 36; Cole v. State, 75 
So. 261, 16 Ala.App. 55; Davenport v. 
State, 73 So. 209, 15 Ala.App. 325; 
Gobel v. State, 72 So. 756, 15 Ala.App. 
178 [cert den 73 So. 1000, 198 Ala. 
690]; Swope v. State, 68 So. 562, 12 
Ala.App. 297; Nelson v. State, 65 So. 
844, 11 Ala.App. 221; Coates v. State, 
59 So. 323, 5 Ala.App. 182. See Doe v. 
Finnegan, 97 So. 822, 210 Ala. 314 
(apparently recognizing rule). 


Ariz.—Baumgartner v. State, 178 P. 
30, 20 Ariz. 157. 


Ark.—Kirkpatrick v. State, 9 S.W. 
(2d) 574,177 Ark. 1124; Clark v. State, 
287 S.W. 765, 172 Ark. 23; Mobley v. 
State, 205° S.W.-827, 135 Ark. 475; 
Dean v. State, 197 S.W. 684, 180 Ark. 
322; Cox v. State, 254 S.W. 542, 106 
Ark. 283; Belford v. State, 131 S.W. 
953, 96 Ark: 274; Jackson v. State, 
122 ‘Sw. 101, 92 Ark. 713'"Ware v. 
State, 121 S.W. 927, 91 Ark. 555; Stan- 
ley v. Adtna Ins. Co., 66 S.W. 432, 70 
Ark. 107; Holder v. State, 25 S.W. 279, 
58 Ark. 473; HolJingsworth vy. State, 
14 S.W. 41, 53 Ark. 387; Pleasant v. 
State, 15 Ark. 624. 


Colo.—Tourtellotte v. Brown, 71 P. 
6388, 18 Colo.App. 335. 


Conn.—Dore vy. Babcock, 50 A. 1016, 
74 Conn. 425. 


Del.—State v. Deputy, 
19 Del. 19. 


Fla.—Gafford v. State, 84 So. 602, 
79 Fla. 581; Long v. State, 63 So. 420, 
66 Fla. 217; Roberson v. State, 24 So. 
474, 40 Fla. 509. 


Ga.—Fuller v. Fuller, 33 S.E. 865, 
108 Ga. 256; Ratteree v. Chapman, 4 
S.B. 684, 79 Ga. 574. 


Ill.—Crabtree v. Kile, 21 Ill. 180; 
Frye v. State Bank, 11 Ill. 367. See 
Carlson v. Hassis, 184 [ll.App. 443. 
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So, in general, the witness may not be impeached by 
showing particular facts or that he has committed 
particular wrongful or immoral acts.°* 


“While in 


Ind.—Dunn v. State, 70 N.E:. 521, 
67 N.E. 940, 162 Ind. 174; Whitney v. 
State, 57 N.H. 398, 154 Ind. 573;- Grif- 
fith v. State, 39 N.E. 440, 140 Ind. 163; 
Spencer v. Robbins, 5 N.E. 726, 106 
Ind. 580; Cunningham v. State, 65 Ind. 
877; Wilson v. State, 16° Ind: 392; 
Long v. Morrison, 14 Ind. 595, 77 Am. 
D. 72; Walker v. State, 6 Blackf. 1. 


Iowa.—King v. Chicago, ete., R. Co. 
116 N.W. 719, 138 Iowa 625; State v. 
Seevers, 78 N.W. 705; 108 Iowa 138; 
State v. Sater, 8 Iowa 420. 


Kan.—State v. Wiswell, 280 P. 780, 
128 Kan. 659. 


La.—State v. Frank, 33 So. i10, 109 
La. 131; State v. Guy, 30 So. 268, 106 
La. 8; ‘State v. Hobgood, 15 So. 406, 
46 La.Ann. 855; State v: Jackson, 10 
So. 600, 44 La. Ann. 160; Ball, Lyons & 
Co. v. Lignoski, 24 La.Ann. 484. See 
State v. Gardner, 102 So. 89, 157 La. 
116 (where certain evidence was not 
admissible). ‘\ 


Md.—Richardson v. State, 
317, 103 Md. 112. 


Mass.—F. W. Stock & Sons. v. Della- 
penna, 105 N.E. 378, 217. Mass. 503; 
Com. v. McLaughlin, 122 Mass. 449. 


Mich.—Leedy v. Hoover, 125 N.W. 
394, 160 Mich. 449; People v.. Wil- 
liams, 124 N.W. 555,’ 159 Mich: 518; 
Travis Vv. Stevens, 87 N.W. 85, 127 
Mich. 687. 


Minn.—Kilburn v. Minneapolis & St. 
L. R. Co., 157 N.W. 498, 182 Minn.'472; . 
Swanson v. Andrus, 87: N.W. 2638, 88 
N.W. 252, 84 Minn. 168; State v. Bar- 
rett, 41 N.W. 459, 40 Minn. 65. 


Miss.—Davis v. State, 39 So. 522, 
ae Miss. 337; Smith v. State, 58 Miss. 
867. 


Mo.—State ex rel. Horton v. Clark, 
9 S.W.(2d). 635, 320 Mo. 1190; State 
v. Taylor, 8 S.W.(2d) 29, 320 Mo. 417; 
State v. Zoller, 1 S.W.(2d) 139; State 
v. Harmon, 296 S.W. 397, 317 Mo. 354; 
State v. Guye, 252 S.W. 955, 299 Mo. 
348; State v. Luckett, 246 S.W. 881; 
State v. Osborne, 246 S.W. 878 [cer- 
tified from 240 S.W. 820];. State v. 
Loness, 238 S.W. 112; State v. Lasson, 
238 S.W. 101, 292 Mo. 155; State v. 
Shearon, 183 S.W. 293; State v. Baker, 
172 S.W. 350, 262 Mo. 689; Wright. v. 
Kansas City, 86 S.W. 452, 187 Mo. 678; 
State v. Vandiver, 50S. Ww. 892, 149 Mo. 
502; State v. Gesell, 27 S.W. 1101, 124 
Mo. 531; State v. Rogers, 18 S.W. 976, 
108 Mo. 202; Wills v. Sullivan, 242 s. 
W. 180, 211 Mo.App. 318; Winn v. M. 
W. A., 119 S.W. 536, 138 Mo.App. 701 
[motion den 123 S.W. 59, 146 Mo.App. 
69]. See State v. Osborn, 246 S.W. 
878 [certified (App.) 240 S.W. 820] 
(where certain testimony was prop- 
erly excluded). 


Neb.—Daggett v. State, 206 N.W. 
735, 114 Neb. 238; Boche v. State, 122 
N.W. 72, 84 Neb. 845. 


N.Y.—Gates v. Bowers, 61 N.E. 993, 
169 N.Y. 14, 88 Am.S.R. 530; People 
v. Greenwaill, 15 N.E. 404, 108 N.Y. 
296, 2 Am.S.R. 415, 7 N,Y.Cr. 299, 28 
N.Y.Wkly. Dig. 276; Conley v. Meeker, 
85 N.Y. 618 [aff 9 N. Y.Wkly.Dig. 288]: 
Real v. Peo., 42 N.Y. 270 [aff 55 Barb. 
551, 8 Abb. Pr.N.S. 314]; Newcomb v. 
Griswold, 24 N.Y. 298; Wehrkamp v. 
Willet, 4 Abb.Dec. 548, 1 Keyes 250; 
Lee v. Chadsey, 3 Abb. Dee. 43, 2 
Keyes 543, 3 Keyes 225; Doolittle v. 
Gambee, 34 N.YS. 861, 88 Hun 364; 
Berner v. Mittnacht, 32 N.Y.Super. 
582; Macdonald v. Garrison, Qtr Ute 
510, 9 Abb.Pr. 178; Davey v. Lohr- 
mann, 20 N.Y.S. 675, toMise. 317; 
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some jurisdictions the rule forbidding impeachment | by showing particular wrongful or immoral acts ap- 


Gilpin v. Appleby, 13 N.Y.S. 394; Gil- 
pin v. Daly, 12 N.Y.S. 448, 20 N.Y.Civ. 
Proc. 91; People v. Jackson, 3 Park. 
Cr. 391. Compare People v. Flechter, 
60 N.Y.S. 777, 44 App.Div. 199, 14 N.Y. 
Cr. 328 (where the competency of cer- 
tain evidence was recognized). 


N.C.—State v. Killian, 92 S.E. 499, 
173 N.C. 792; Trustees of Leaksville- 
Spray Institute v. Mebane, 81 S.E. 
1020, 165 N.C. 644; State v. Arnold, 60 
S.E. 504, 146 N.C. 602; State v. Bul- 
lard, 6 S.E. 191, 100 N.C. 486; State 
v. Garland, 95 N.C. 671; Barton v. 
Morphes, 13 N.C. 520. 


Ohio.—Gleason. v. Williams, 
174. 


Okl.—Barnett v. State, 244 P. 830, 
34 Okl.Cr. 43; Wisdom v. State. 193 
P. 1008, 18 Okl.Cr. 118; Welch v. State, 
185 P. 119, 16 Okl.Cr. 513; Litchfield v. 
State, 126 P. 707, 8 Okl.Cr. 164, 45 L. 
R.A.N.S. 153. 


Pa.—Mathey v. Flory Milling Co., 
129 PACwLO9) 283) Pa. 3313) Com: wi Wil- 
liams, 58 A. 922, 209 Pa. 529; Ramsey 


Tapp. 


v. Johnson, 3 Penr.& W. 293; Wike v. 
Lightner, 11 Serg.&R. 198; Com. v. 
Slabach, 2 Pa.Dist.&Co. 596; Rudisill 


v. Rebert, 14 York Leg.Rec. 121. 


Porto Rico.—Camacho v. Balas- 
quide, 19 Porto Rico 564; Peo. v. 
Alméstico, 18 Porto Rico 314. 


S.C.—Sweet v. Gilmore, 30 S.E. 395, 
52 S.C. 5380; State v. Alexander, 9 S.C. 
L. 171; Free v. State, 26 S.C.L. 494. 


Tenn.—Powers v. State, 97 S.W. 
Soy mt lige Lent 9 36a. 


Tex.—Boon v. Weathered’s Adm’r, 
23 Tex. 675; Continental Supply Co. 
v. Forrest Gilmore Co. of Texas, (Civ. 
App.) 55 S.W.(2d) 622; Walker v. 
State, 287 S.W. 497, 105 Tex.Cr. 141; 
San Antonio & A. P. Ry. Co. v. Blair, 
(Civ.App.) 184 S.W. 566 [error re- 
fused 196 S.W. 502, 1153, 108 Tex. 
434]; W. L. Moody & Co. v. Rowland, 


102) (SSW. 911, 46) 'Tex:Civ. App. 412; 
Missouri, etc., R. Co. v. Adams, 114 
S.W. 453, 42 Tex.Civ.App. 274; Har- 


rington v. Claflin, 66 S.W. 898, 28 Tex. 
Civ.App. 100; Winn v. Winn, 57 S.W. 
80, 23 Tex.Civ.App. 617; Texas Brew- 
ing Co. v. Dickey, (Civ.App.) 43 S.W. 
577; Cadle v. State, (Cr.) 57 S.W.(2d) 
147; Grohoske v. State, 50 S.W.(2d) 
310, 121 Tex.Cr. 352; Johnson v. State, 
45a SaWiaeO e989, 119 nex: Cra 510): 
Roberts v. State, 35 S.W.(2d) 175, 117 
MexOr..418;Crain-v.r State, LTS IW. 
(2d) 811, 112 TexCr. 511; Popejoy v. 
State, 10 S.W.(2d) 92, 110 Tex.Cr. 448; 
Levy v. State, 290 S.W. 167, 106 Tex. 
Cr. 29; Walker v. State, 287 S.W. 497, 
105 Tex.Cr. 141; Boatwright v. State, 
249 S.W. 1075, 94 Tex.Cr. 87; Robin- 
son v. State, 244 S.W. 599, 92 Tex.Cr. 
527; Hayes v. State, 234 S.W. 898, 90 
Tex.Cr. 355; Ballard v. State, 160 S. 
We C6 wwdiobexCr 58iceebHiolland sive 
State. mlelas.Wwe bos oO MMex.Cr 117: 
Railey v. State, 121 S.W. 1120, 125 S. 
We. 576, 58’ TexCr, 1s (Gray, v. State; 
(Cr.) 86 S.W. 764; Vann v. State, 77 
S.W. 818, 45 Tex.Cr. 434, 108 Am.S.R. 
961; Preston v. State, 53 S.W. 127, 
$81, 41 Tex.Cr. 300; Barkman v. State, 
(Cr.) 52 S.W. 69; Fields v. State, 46 
S.W. 814, 39 Tex.Cr. 488; McAfee v. 
State, 17 Tex.App. 135. But see Dulin 
v. State, 131 S.W. 1105, 60 Tex.Cr. 376; 
Fletcher v. State, (Cr.) 68 S.W. 173 
(holding in both cases that certain 
testimony was admissible). 

Vt.--—-State v. Stimpson, 62 A. 14, 78 
Vt. 124, 1 L.R.A.N:.S. 1153; 6 Ann.Cas. 
639. 


107 Va. 131; Vance v. Com., 19 S:H. 
785. 


Wash.—State v. McMillan, 280 P. 
737,.154 Wash. 29; State v. Demas, 
195 P. 1001, 114 Wash. 596; State v. 
Harsted, 119 P. 24, 66 Wash. 158; 
Bringgold v. Bringgold, 82 P. 179, 40 
Wash, 121. 


[a] Reasons for rule.—(1) “The 
objection to impeaching a witness by 
evidence of specific acts is that all 
persons can be supposed ready to de- 
fend their general reputation for 
veracity, if attacked, but are not pre- 
pared at all times to defend as to a 
specific act.” Tarling v. People, 194 
PP9 39940, 269 Colom aii (C2) ra the 
reasons generally given are:.~ That 
proof of separate instances of false- 
hood may have existed without im- 
pairing his general reputation for 
truthfulness. Or that the impeached 
witness is not required to be prepared 
to meet particular acts of which he 
has had no notice, although he is pre- 
sumed to be capable of supporting his 
general reputation. Or that the at- 
tention of jurors will be distracted 
from the real issue to be tried by the 
introduction of collateral issues, 
which also would tend to prolong the 
trial undulys’’ &:sW. Stock & Sons v. 
Dellapenna, 105 N.E. 378, 379, 217 
Mass. 503. 


[b] Particular facts.—(1) In a 
prosecution for murder, refusal to 
permit impeachment of deceased/s 
wife, who testified, by showing she 
married a bootlegger while drunk 
shortly after deceased was sae was 
not reversible error. Pop v. 
State, 10 S.W.(2d) 92, 110 Tex, Word 448. 
(2) Bvidence that a female witness 
had been a juvenile delinquent and 
had been charged with truancy was 
incompetent to impeach her testi- 
mony. Kirkpatrick v. State, 9 S.W. 
(2d) 574, 177 Ark. 1124. (8) A sug- 
gestion that a witness who was a 
married man, was unduly attentive to 
some girl, did not impeach his repu- 
tation for truth and veracity. Gird- 
ley v. State, 29 S.W.(2d) 255, 161 
Tenn. aGts (4) That plaintiff in an 
action for damages based on an as- 
sault by shooting had trouble with 
officers before the shooting would not 
tend to affect his credibility. Daggs 
v. St. Louis-San Francisco Ry. Co., 
(Mo.App.) 51 S.W.(2d) 164. (5) Proof 
that prosecutrix, since deceased, 
whose testimony given at the prelimi- 
nary hearing was read, had been un- 
der investigation by a federal grand 
jury, and had been in difficulty with 
local health authorities, was incom- 
petent to impeach her. State v. 
Baker, 172 S.W. 350, 262 Mo. 689. (6) 
Testimony on direct examination that 
prosecutrix’ uncle made remarks de- 
rogatory to her character to the wit- 
ness was inadmissible, since it in- 
volved a showing of particular facts 
not proper on direct examination as 
to character. State v. Shearon, (Mo.) 
183 S.W. 293. (7) Testimony that of- 
ficers drank some of the whisky found 
near the place of arrest was inadmis- 
sible. Crain v. State, 17 S.W.(2d) 
Sil PaeeTexcCr. 511) Gs) AL stemare 
witness could not be impeached by 
the testimony of her former husband 
that he had been divorced from her on 
the ground of her willful desertion. 
Wallen v. Wallen, 57 S.E. 596, 107 Va. 
131. (9) In a personal injury action, 
it was not proper to attempt to im- 
peach plaintiff’s physician as a wit- 
ness by an attack on his professional 
standing and by showing unethical 
conduct. Washington & O. D. Ry. v. 


‘Va.—Wallen v. Wallen, 57 S.E. 596,’ Warner, 97 S.H. 799, 124 Va. 452. 


[c] That witness had made illegal 
seizure would not affect his credibil- 
ity. People v. Ramos, 35 Porto Rico 
699. 


[d] Accused in criminal prosecu- 
tion as witness.—(1) Evidence of 
specific acts of misconduct or im- 
morality is not admissible in a crim- 
inal case to establish the bad reputa- 
tion of accused who has testified as a 
witness. Crawford v. State, 201 S.W. 
784, 182 Ark. 518; Ware v. State, 121 
S.W. 927, 91% Ark. 555; Gaffordv. 
State, 84 So. 602, 79 Fla. 581; Mathis 
v. State, 58 So. 541, 63 Fla. 211; State 
v. Cox, (Mo.) 263 S.W. 215; People v. 
Greenwall, 15 N.E. 404, 108 N.Y. 296, 
2 Am.S.R. 415; Peo. v. Brown, 72 N. 
Y."571, 28 Am, 183, 2 Cow.Cr. 363 
[aff 8 Hun 562}; Grohoske v. State, 
50 S.W.(2d) 310,121 Tex.Cr. 352; Bur- 
rus v. State, 15.S.W.(2d) 642, 112 Tex. 
Cr. 137; Burké’v. State, 12 S.W.(2d) 
215, Tatil Tex.Cr. 161; Elkins v. State, 
276 S.W. 291; 101 Tex.Cr. 377; Bow- 
man v. State, 265 S.W. 1038, 98 Tex. 
Cr. 349. Compare Freeman v. State, 
234 S.W. 267, 150 Ark. 287 (where the 
court recognized the admissibility of 
testimony of the sheriff as to finding a 
pistol in defendant’s bed in his cell 
as a circumstance to be considered in 
passing on defendant’s credibility as 
a witness). (2) Where accused took 
the stand, his reputation cannot be at- 
tacked by proof of specific immoral 
acts through a witness who had not 
testified to his good character. State 
v. Burgess, 168 S.W. 740, 259 Mo. 383. 
(3) In a prosecution for aggravated 
assault, testimony that accused had 
had two previous fights, one about 
five years prior to the transaction and 
the other about fifteen years before 
the trial, was incompetent to im- 
peach accused’s testimony. Justiss 
v. State, 123 S.W.4.413, 57 Tex.Cr. 218. 


[e] In California (1) the above 
rule has been recognized or applied 
(Steen y. Santa Clara Valley Mill, 
ete, Co.(661P.321, 1347 Cala355; Peo- 
ple v. Harlan, (OHS dete AE RGR Cal. 16; 
Pyle v. Piercy, 55 P. 141, 122 Cal. 383: 
Barkly v. Copeland, 25 P. 1, 405, 86 
Cal. 483; Sharon v. Sharon, 22 P. 26, 
131, 79 Cal. 633; People v. Burrows, 
150 P. 382, 27 Cal.App. 428; People v. 
Monreal, 93 P. 385, 7 Cal.App. 87), (2) 
and the character of a witness may 
not be attacked by proof of particu- 
lar wrongful acts (McCarthy v. Mc- 
Colgan, 278 P. 918, 99 Cal.App. 492); 
(3) in some cases in reaching the 
conclusion the provision of Code Civ. 
Proc. § 2051 that a witness may not 
be impeached by evidence of particu- 
lar wrongful acts has been cited (In 
re Gird’s Estate, 108 P. 499, 157 Cal. 
534; People v. Harlan, 65 P. 9, 133 
Cal. 16; People v. Crandall, 57 P. 785, 
125, iCaliy 5129" \ ln, reyedames) shis- 
tate, 57 P. 578, 124 Cal. 653; People 
v. Montezuma, 3 P.(2d) 3870, 117 Cal. 
App. 125 [mod and reh den 4 P.(2d) 
285, 127 Cal.App.. 125]; People v. 
Quinn, 295 P. 1042, 111 Cal.App. 614; 
People v. Jones, 248 P. 964, 78 Cal. 
App. 554; People v. Adams, 244 P. 
106, 76 Cal.App. 178; People v. Casa- 
nova, 202 P. 45, 54 Cal.App. 439; Peo- 
ple v. Kruvosky, 200 P. 831, 53 Cal. 
App. 744; People v. Burke, 122 P. 435, 
18 Cal.App. 72). (4) Proof of sus- 
pension of the witness’ license as a 
real estate agent does not constitute 
impeachment. johnson v. Risdon, 265 
P. 505, 89 Cal.App. 658. (5) The facts 
that one witness had written an im- 
moral book, and another had read it, 
could not be shown to im»yeach their 
credibility in view of the statute. In 
re James’ Hstate, 57 P. 578, 124 Cal. 
653. (6) In a prosecution for the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


493, 227 Ky. 479). 
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plies even on the cross-examination of a witness for 
the purpose of impeaching him,®® in other jurisdic- 
tions a distinetion in respect of impeaching a wit- 
ness by showing particular immoral acts is made be- 
tween the introduction of independent evidence or 
testimony for the purpose of impeachment and the 
eross-examination of a witness for the purpose of 
impeaching him;°® the right to impeach by cross- 
examination may be exercised in a more extended 
range than is permitted in the case of direct im- 
peachment®? and, according to some authorities, the 
rule forbidding impeachment by showing particular 
acts does not apply on the eross-examination of the 
So the rule is usually subject to 


witness himself.?§ 


WITNESSES 


ness.! 


not in issue.* 


an exception in the case of a conviction of crime.®® 


Where evidence of certain specific acts of misconduct 
are in the record, they may properly be considered 


commission of lewd acts with a child, 
evidence of similar charges by prose- 
eutrix and of her being found guilty 
of immoral behavior was inadmissible 
for impeachment. People v. Russell, 
251 P. 699, 80 Cal.App. 243. (7) It 
was not competent to degrade or im- 
peach a defendant on trial for homi- 
cide, who had taken the stand in his 
own behalf, by showing that a letter 
found in his possession was from a 
secret society which could be “hired 
for murder or blackmail, or anything 
you want, for money.’”’ People v. Lee 
Dick Lung, 62 P. 71, 129 Cal. 491. 


{f] Im Idaho (1) the above rule 
has been’ recognized (People _ v. 
Barnes, 9 P. 532, 2 Idaho (Hasb.) 
161) (2) and the provision of Comp. 
St. § 8038 that a witness may not be 
impeached by evidence of particular 
wrongful acts has been given effect 
(state Vv. Reding, 13° P. (2d) 252,, 52 


Idaho 260; State v. Black, 208 P. 851, 
36 Idaho 27; Labonte v. Davidson, 
175 P. 588, 31 Idaho 644; State~v. 


Henderson, 114 P. 30, 19 Idaho 524). 
(3) The applicability of the statute 
to accused in a criminal prosecution 
as a witness has been recognized. 
Anthony v. State, 55 P. 884, 6 Idaho 
383. (4) Evidence of prior loose con- 
duct of proséecutrix, in a prosecution 
for rape was inadmissible as affecting 
her credibility. State v. Dowell, 276 
P. 39, 47 Idaho 457, 68 A.L.R. 1061. 


{[g] In Kentucky (1) the above 
rule has been applied or recognized 
(Vanover v. Commonwealth, 261 S.W. 
604, 202 Ky. 813; Barnes v. Common- 
wealth, 201 S.W. 318, 179 Ky. 1725; 
Hayden v. Com., 131 S.W. 521, 140 Ky. 
G34: *Cincinnati,t ete, ) Re) Conve As- 
hurst, 124 S.W. 303; Mount v. Com., 
86 S.W. 707, 120 Ky. 398, 27 Ky.L. 788; 
Thurman v. Virgin, 18 B.Mon. 785; 
Welch v. Com., 108 S.W. 863, 33 Ky. 
L. 51; Hensley v. Com., 102 S.W. 268, 
31 Ky.L. 386; Lancaster v. Lancas- 
ter’s Ex’r, 87 S.W. 1137, 27 Ky.L. 1127; 
List’s Ex’x v. List, 82 S.W. 446, 26 Ky. 
L. 691; Seaborn v. Com., 80 S.W. 223, 
25 Ky.L. 2203; Roberts v. Johnson, 64 
S.W. 526, 23 Ky.L. 938; Com. v. Wil- 
Son, a2) 8. VW. 166, 17 Ky. 1. 578),. (2) 
and, in view of the provision of Civ. 
Code § 597 that a witness may not be 
impeached by evidence of particular 
wrongful acts, on the examination of 
the impeaching witness in chief, evi- 
dence as to particular acts of ignom- 
iny or turpitude may not be given 
(Caskey v. Nussbaum, 13 S.W.(2d) 
(3) The exclusion 
of evidence that a woman witness was 
seen to go to the home of a woman of 
immoral character was proper, since 
evidence of particular acts is not ad- 
missible to impeach a witness’ char- 


[§ 1045] (2) 
for Crime.**% 


acter. Barnes v. Commonwealth, 201 
S.W. 318, 179 Ky. 725. (4) Usually, 
to impeach accused in a criminal pro- 
ceeding as a witness, evidence as to 
any particular acts of ignominy or 
turpitude is incompetent. Shell v. 
Commonwealth, 53 S.W.(2d) 524, 245 
Ky. 223; Young v. Commonwealth, 
294 S.\W. 795, 220 Ky. 50; Norton v. 
Commonwealth, 244 S.W. 310, 196 Ky. 
90; Warrix v. Commonwealth, 243 S. 
W. 1025, 195 Ky. 795; Bennett v. Com- 
monwealth, 186 S.W. 933, 171 Ky. 63; 
Hansford vy. Commonwealth, 186 S. 
W. 498, 170 Ky. 700; Morgan v. Com., 
72 S.W. 1098, 24 Ky.L. 2117. 


[h] In Montana it has been recog- 
nized that the statutory provision 
(Rev. Codes [1907] § 8024, [1921] § 
10668), that a witness may not be im- 
peached by evidence of particular 
wrongful acts applies to accused in 
a criminal prosecution. State v. 
Jones, 153 P. 282, 51 Mont. 390. 


[i] In Oregon (1) it has been held 
or recognized that a witness may not 
be impeached by proof of particular 
wrongful acts in view of the statu- 
tory provision (Lord L. § 863; Or. L. 
§ 863) that a witness may not be im- 
peached by evidence of particular 
wrongful acts. State v. Motley, 272 
P. 561, 127 Or. 415; Redsecker v. 
Wade, 138 P. 485, 69 Or. 153, Ann.Cas. 


1916A 269; State v. White, 87 P. 137, 
48 Or. 416; Leverich v. Frank, 6 Or. 
212. See Mannix v. Portland Tele- 


gram, 23 P.(2d) 138 (specific acts may 
not be shown); State v. Osborne, 103 
P. 62, 54 Or. 289, 20 Ann.Cas. 627 (wit- 
ness may not be questioned as_ to 
specific acts of wrongdoing of im- 
peached witness). (2) This statute 
is declaratory of the common law. 
State v. Motley, supra. 


95. See infra § 1094. 


96. Hollingsworth v. State, 14 S. 
W. 41, 53 Ark. 387; People v. Brown, 
cage DviLpnS) Am, be.) 183, 2 .Cow.Cr: 


97. Hollingsworth v. State, 14 S. 
W. 41, 53 Ark. 387; Real v. People, 
42 N.Y. 270 [aff 55 Barb. 551, 8 Abb. 
Pr.N.S. 314]; State v. Killian, 92 S.E. 
499, 173 N.C. 792. 


98. See infra § 1094. 
99. See infra § 1097. 


1. State v. Browman, 182 N.W. 823, 
191 Iowa 608. 


[a] Accused in criminal prosecu- 
tion.—In a murder trial, the fact that 
accused was guilty of gambling, im- 
morality, and carrying concealed 
weapons, where it appeared in the 
evidence, could be considered by the 


Necessity that matters be relevant. 
the fact which it is sought to show for purposes of 
impeachment must have such bearing on the charac- 
ter of the witness as to affect his credibility.” 


Number of children. 
that questions as to how many children the parties 
to personal injury cases, who are witnesses, have are 
allowed in the discretion of the trial court.? 
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by the jury as bearing on the credibility of the wit- 


In any event 


The view has been taken 


In equity it seems that on special application to the 
court the inquiry may be extended to particular facts 


Accusation, Arrest, or Indictment 


Except as it may sometimes be prop- 


jury as bearing upon his credibility 
as a witness. State v. Browman, 182 
N.W. 823, 191 Iowa 608. ° 


2. See cases infra this note; Peo- 
ple v. Richardson, 118 N.E. 514, 222 
N.Y; 103 iirev.. 165 Ne. Sit104eea7s 
App.Div. 925] (accused in a criminal 
prosecution may be impeached only 
by testimony tending legitimately to 
discredit his evidence). 


[a] Particular matters.—(1) Sus- 
pension or revocation of one’s license 
to drive a car does not involve moral 
turpitude affecting credibility. Tryon 
v. Willbank, 255 N.Y.S. 27, 234 App. 
Div. 335. (2) In a prosecution for 
murder, evidence that one of accus- 
ed’s witnesses failed to attend his 
wife’s funeral is inadmissible. Stan- 
ley v. State, 193 S.W. 151, 81 Tex.Cr. 
31. (3) A witness for accused could 
not be impeached by showing that an 
outsider had brought whisky to her 
house and that they had drunk it. 
Holland v. State, 131 S.W. 563, 60 Tex. 
Cr. 117. (4) Evidence that the wit- 
ness is living apart from his wife is 
not competent. MHaulish v. Boller, 75 
Ney. S.7992, 72.App.Divass59, dal SNeye 
Ann.Cas. 18. (5) Under L. § 704, a 
witness cannot be impeached by mere- 
ly showing that at some time in the 
past he has executed anI OU. State 
v. Coleman, 249 P. 1049, 119 Or. 430. 
(6) Evidence that a woman has been 
raped is not admissible to affect her 
credibility as a witness. Carter v. 
State, 170 S.W. 739, 75) Tex.Cr.) Talo: 
(7) An accused cannot impeach a 
prosecuting witness by showing at 
what saloon he loafed and the amount 
he paid for his whisky. Drye v. State, 
(Tex.Cr.) 55 S.W. 65. (8) A witness 
could not be impeached by proof that 
he requested a physician to treat a 
woman who was not his wife; it 
would not affect the character for 
truth or veracity of such witness and 
would have been irrelevant and im- 
material. Maddox vy. City of Dublin, 
89 S.E. 1090, 18 Ga.App. 614. (9) Evi- 
dence that the wife of a witness did 
not live with him and that she had 
obtained a divorce because of his mis- 
conduct was not proper impeaching 
evidence. Dore v. Babcock, 50 A. 1016, 
74 Conn. 425. (10) The fact that a 
civil judgment has been recovered 
against a witness does not tend to 
impeach his credibility. Karney vy, 
Boyd, 203 N.W. 871, 186 Wis. 594. 


8. Luiz v. Falvey, 117 N.E. 
Mass. 253. 308, 228 


4 Troup v. Sherwood & W 
Johns.Ch. (N.Y.) 558. Oeses 


444. Conviction of crime i 
Arie see infra 


*By JOSEPH W. ROUSD (§§ 1045-1046). 


— 


838 [70 C.J.] 


er to inquire into such matters on cross-examination 
for purposes of impeachment,® and except where the 
witness was accused of the particular crime for which 


5. See infra § 1096. 


6. Campbell v. State, 
1035, 169 Ark. 286. 


7. U.S.—Order of United Commer- 
cial Travelers of America v. Tripp, 63 
F.(2d) 87; Coulston v. U.S., 51 F.(2d) 
178; Massenberge v. U. S., 19 F.(2d) 
G2ee Dawsonay, UO. .S:,000 PCa)» LOG 
feert. den 46 'S:Ct. 638, 271 U.S: 637% 
70. L.Ed. 1152]; Dunham v. U. S., 289 
F. 376; Walker Grain Co. v. Blair 
Elevator Co., 254 F. 422, 166 C.C.A. 54; 
Glover v.) Us S.,) 147 FEF. 426, 7 C.C.A. 
450, 8 Ann.Cas. 1184 [rev 91 S.W. 41, 
6 Ind.T. 262]. 


Ala.—Horsley v. State, 
19 Ala.App. 263. 


Ark.—Stanley v. State, 285 §.W. 17, 
171. Ark. 536; ,Taylor .v..State; 276:S. 
W.. 577, 169 Ark. 589; Kennedy v. 
Quinn, 266 S.W. 462, 166 Ark. 509; 
Diffie v. State, 265 S.W. 72, 165 Ark. 
618; Jordan v. State, 265 S.W. 71, 165 
Ark. 502; Parnell v. State, 260 S.W. 
30, 1638 Ark. 316. 


Colo.—Tarling v. People, 194 P. 939, 
69 Colo. 477; Tollifson v. People, 112 
P. 794, 49 Colo. 219. 


Ga.—KKillian v. Georgia R., ete., Co., 
25 S.E. 384, 97 Ga. 727. But see 
Pierce y. State, 113 S.H. 47, 28 Ga.App. 
771, 29 Ga.App. 68 (refusal to allow 
defendant's counsel to ask witness on 
eross-examination how many times 
he had been in jail charged with 
crime is reversible error). 


Ind.—Petro y. State, 184 N.E. 


Ky.—Foure v. Commonwealth, 265 
S.W. 443, 205 Ky. 62; Welsh v. Com., 
60 S.W. 185, 948, 1118, 63 S.W. 984, 64 

“SIW.. 262, 110; Ky, 105, 111 Ky...5380,,.23 
Ky.L. 151; Ashcraft v. Com., 68 S.W. 
847, 24 Ky.L. 488. 


Md.—-Niemoth v. State, 154 A. 66, 
160 Md. 544; Nelson v. Seiler, 139 A. 
564, 154 Md. 63; Duffy v. State, 135 
A. 189, 193, 151 Md. 456 [quot Cyc]. 


Miss.—Starling v. A EaRe: 42 So. 798, 
89 Miss. 328. 


Mo.—State v. Tunnell, 296 S.W. 423; 
State vy. Hillebrand, 225 S.W. 1006, 
285 Mo. 290; State v. Barri, 199 SW. 
136; Capps v. Winchester, (App.) 286 
S.W. 729. 


273 S.W. 


96 So. 9387, 


710. 


N.J.—Pullen vy. Pullen, 6 A. 887, 43 
N.J.Eq. 136. 


N.Y.—People v. Malkin, 164 N.E. 
900, 250 N.Y. 185; Berner v. Mitt- 
nacht, 32 N.Y.Super. 582. 


Okl.—Bingham v. State, 280 P. 636, 
44 Okl.Cr. 258; Barnett v. State, 244 
PS 830) S24 1OKL Cr 435 Byarsiv, State! 
M6) E2538, J5.OKLCr. 3808. 


Pa.—wWeiss v. London Guarantee & 
Accident Co., Limited, of London, 132 
A. 120, 285 Pa. 251; Marshall vy. Carr, 
114 A. 500, 271 Pa. 271; Common- 
wealth v. Varano, 102 A. 131, 258 Pa. 
442; Com. v. Goldberg, 9 Pa.Dist.&Co. 
97; Rudisill v. Rebert, 14 York Leg. 
Rec. 121. 


Porto Rico.—Peo. 
Porto Rico 348. 


S.D.—State v. La Mont, 120 N.W. 
1104, 23 S.D. 174. 


Wash.—State v. Morgan, 261 P. 777, 
146, Wash. 109; State v. Spadoni, 243 
P. 854, 187 Wash. 684; State v. Arnold, 
O27. bP: 505, 130- Washy 300; 


Wyo.—Rosencrance v. State, 239 P. 
952, 338 Wyo. 360. 


vy. Jiminez, 25 


WITNESSES 


“The better rule is that the fact 
that an unproved charge has been 
made against one does not logically 
tend to prove guilt of an offense or to 
affect | , the credibility of his testi- 

mony.” Souza v. U. S., 5 F.(2d) 9, 11. 


Sr. UeS--—Coulston Ve. On, ms) ona aie 
(2d) 178; Pittman v. U. S., 42 F. (2d) 
(QR Abeer Ae S).15 Ed) 1690; 
Mitrovich gveuw Wwas:a) 1D MR CZc) aloes 
Glover v. U. S., 147 F. 426, 77 C.C.A. 
450, 8 Ann.Cas. 1184.[rev 91 S.W. 41, 
6 Ind.T. 262]. 


Ala.—Smith y. State, 48 So. 668, 159 
Ala. 68; Davis v. State; 111 So. 314, 
21 Ala.App: 637; Lee v. State, 101 So. 
907, 20 Ala.App. 334 [cert. den 101 So. 
909, 212 Ala. 135]; Adams vy. State, 93 
So. 292, 18 Ala.App. 524. 


Ark.—Parnell y. State, 260 S.W. 30, 
163 Ark. 316. 


Cal.—People vy. Gray, 83 P. 
Cal. F507: 


Colo.—Tarling v. People, 194 P. 939, 
69 Colo. 477. 


Del.—State; v.aStewart, 67 A. 786, 
22 Del. 435. 


Ga.—Beach vy. 
138 Ga, 265. 


Ind,—Petro v. State, 184 N.E. 710. 


Ky.—Caskey v. Nussbaum, 13 S.W. 
(2d) 493, 227 Ky. 479; Hickey v. Com- 
monwealth, ZI SW aot, too Kye ols 
Consolidation Coal Co. v. Vanover, 179 
S.W. 48, 166 Ky. 172; Mullins v. Com., 
79 S.W. 258, 25 Ky.L. 2044; Hendrick- 
aed v. Com., 64 S.W. 954, 23 Ky.L. 


Md.—WNelson v. Seiler, 139 A. 564, 
154 Md. 63; Duffy v. State, 135 A. 189, 
198, 151 Md. 456 [quot Cyc]. 


Mo.—State v. Ross, 267 S.W. 853, 
306 Mo. 499; State v: Tracy, 225 S.W. 
1009, 284 Mo. 619; State v. Duff, 161 
S.W. 6838, 253 Mo. 415; State v. Grant, 
45S, W.. 1102, 144, Mo. 563 State: av: 
Howard, 14 S.W. 937, 102 Mo. 142; 
State v. Bounds, 262 S.W. 411, 216 Mo. 
App. 236. 


N.J.—Pullen y. Pullen, 6 A. 887, 48 
N.J.Hq. 136. 


N.Y.—People v. Joyce, 134 N.E. 836, 
233 N.Y. 61; People v. Latshaw, 199 
N.Y.S. 592, 205 App.Div. 449. 


N.D.—Piechotta v. Fried, 181 N.W. 
602, 46 N.D. 620. 


Ohio.—Clark y. 
23 Ohio App. 474. 


Okl.—Bingham v. State, 280 P. 636, 
44 Okl.Cr. 258; Barnett v. State, 244 
P. 830, 34 OKl1.Cr. 43; Corliss v. State, 
159 Ps (1.02'5,. 12 OkLCr. 526. 


Pa.—Commonwealth v. Arcurio, 92 
Pa.Super. 404; Commonwealth v. Kee- 
gan, 70 Pa. Super. 436. 


Vt.—Paska v. Saunders, 153 A. 451, 
103 Vt. 204; State v. Hodgdon, 94 A. 
301, 89 Vt. 148; State v. Sanderson, 15 
A. 961, 88 Vt. 351. 


Wis.—McKesson v. Sherman, 8 N. 
W. 200, 51 Wis. 303. 


[a] Thus admission of incompetent 
testimony by a witness for accused 
that police had persecuted and arrest- 
ed him for offenses which he did not 
commit does not authorize the prose- 
ecution to prove facts showing that 
the arrests were made in good faith. 
People v. Newman, 103 N.E. 589, 261 
iu ails 


[b] 


707, 148 


State, 75 S.H. 139, 


State, 156 N.E. 219, 


Error without prejudice.—The 
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defendant is being tried,® it is generally not permis- 
sible for a party to bring out the fact that a wit- 
ness has been accused of,’ or arrested® or indicted,°® 


error of allowing an impeaching wit- 
ness to testify that the witness 
sought to be impeached was arrested 
for a certain offense is without preju- 
dice when such witness further states 
that he was immediately released, and 
he is recalled and allowed to establish 
his innocence. Denver Tramway Co. 
v. Reid, 35 P. 269, 4 Colo.App. 53. 


9. U.8.—Chebithes v. Price, 37 F. 
(2d) 1008; Coyne v. U. S., 246 F. 120, 
158 C.C.A. 346; Westwater v. Lyons, 
193) Bie Si17, 13 CC Ayer? Butsee, Yee 
ban v. U. S., 46 F.(2d) 291 (proof of 
pendency of a eriminal prosecution 
against the witness in a state court 
for the same traitaction was admissi- 
ble . ~4 


Ala.—Watson v. State, 46 So. 232, 
155 Ala. 9; Ross v. State, 36 So. 718, 
139 Ala. 144; Moore v. State, 68 Ala. 
360;’' Campbell v. State; -23) AlAs 44: 
Nalls v. State, 95 So. 591, 19 Ala.App. 
146; Rector v. State, 66 So. 857, 11 
Ala.App. 333. 


Ark.—Hancock v. State, 20 S.W. 
(2d) 114,°179 Ark. 1198; Stanley v. 
State, 285 S.W. 17, 171 Ark. 536; Tay- 
lor v. State, 276 S.W. 577, 169° Ark. 
589; Wray v. State, 266 S.W. 939, 167 
Ark. 54; Kennedy v. Quinn, 266 S.W. 
462, 166 Ark. 509; Diffie v. State, 265 
S.W. 72, 165 Ark. 613; Higgs v. State, 
264 S.W. 859, 165 Ark. 613; Jordan v. 
State, 265 S.W. 71, 165 Ark. 502; Par- 
nell v. State, 260 S.W. 30, 163 Ark. 
316; Youngblood’ v. State, 255 S.W. 
572, 161 Ark. 144; Johnson v. State, 
255 S.W. 571, 161 Ark. 111; Martin v. 
State, 197 S.W. 861, 130 Ark. 442; 
Alexander v. Vaughan, 153 S.W. 594. 
106 Ark. 438; Kinc%id vy. Price, 100 S. 
W. 76, 82 Apk. 20; Kansas City South- 
érn, BR. Conv. Belknap, 98 S.W. 366, 
80 Ark. 587; Stanley v. Avtna Ins. Co., 
66 S.W. 432, 70 Ark. 107; Anderson vy. 
State, 34 Ark. 257. 


Cal.—People v. Warren, 66 P. 212, 
134 Cal. 202; People v. Waller, 222 
P. 171, 64 Cal.App. 390. 


Colo.—Tarling v. People, 194 P. 939, 
69 Colo. 477. 


Ga.—Beach v. State, 75 S.E. 139, 
138 Ga. 265; Slappey v. Sumner, 71 
S.E. 1075, 136 Ga. 692; ..Macon City 
Bank v. Kent, 57 Ga. 283. 


Ill.—People v. Moshiek, 153 N.E. 
720, 323 Ill. 11; People v. Decker, 141 
N.E. 710, 310 Ill. 234; People v. Green, 
127 N.E. +50, 292 Ill. 354; People v. 
Newman, 103 -N.E. 589, 261 Ill. 11; 
People v. Duggan, 150 Tl. App. 375. 


Ind.—Dotterrer v. State, 88 N.E. 
689, 172 Ind. 357, 30, L.R.A.N.S.. 846; 
Canada v. Curry, 73 Ind. 246. 


Iowa.—State v. Sater, 8 Iowa 420. 


Ky.—East v. Commonwealth, 60 S. 
W.(2d) 137, 249 Ky. 46; Sullivan v. 
Commonwealth, 165 S.w. 696, 158 Ky. 
Foss. DaylOn Vay Com. .as, Bush 508; 
Landy vy. Moritz, 109 S.W. SOT aoe Ky. 
L. 223; Hendrickson v. Com., 64 S.W. 
954, 23 Ky... 1lot; — bewis. wv. aConar 
42 S.W. sD Wei ems IK) Ky.L. 1139. 


Md.—Duffy v. State, 135 A. 189, 193, 
151 Md. 456 [quot Cyel; Kremen v. 
Rubin, 116 A. 64Q; 189 Md. 682; Bona- 
parte v. Thayer, 52 A. 496, 95 Md. 548. 


Minn.—Brennan v. Minnesota, D. & 
W. Ry. Co., 153. NW. 611, 130 Minn, 
S1Asy dak A. dO. Bedale State v. Ronk, 
98 N.W. 334, 91 Minn. 419. 


Mo.—State v. Pine, 57 S.W.(2d) 
1087; State v. Snow, 252 S.W. 639; 


a 


or later cases, developments and changes in the law see Annotations, same title and section number, 
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or that a warrant has been issued for his arrest,’ or 
information filed against him,'! or tried'? for, a 
erime of which he is not shown to have been convict- 
ed, for the purpose of affecting his credibility; even 


State v. Edmundson, 218 S.W. 864; 
State v. Barri, 199 S.W. 186; State v. 
Weisman, 141 S.W. 1108, 238 Mo. 547; 
State v. Wigger, 93 S.W. 390, 196 Mo. 
90; Kribs v. United Order of Forest- 
ers, 177 S.W. 766, 191 Mo.App. 524 


N.J.—State v. Young, 108 A. 215, 93 
N.J.Law 396 [rev 108 A. 178, 93 N.J. 
Law 396]. 


N.Y.—People v. Morrison, 86 N.E. 
1120, 194 N.Y. 175, 128 Am.S.R. 552 
[reh den 88 N.E. 21, 195 N.Y. 116, 138 
Am.S.R. 780, 16 Ann.Cas. 871]; Van 
Bokkelen v. Berdell, 29 N.E. 254, 130 
N.Y. 141; People v. Noelke, 94 N.Y. 
1ai,~46, Am.R: 128) a N.y.Cr 495° Late 
29° Hun) 461, 1, N-Y:Cr, 252);, Line’ v. 
Hisenlerd, 32 N.Y. 229, 729; McWharf 
v. Webber, 225 N.Y.S. 761, 222 App. 
Div. 347; Burroughs v. Strauss, 62 N. 
Y.S. 1119, 48 App.Div. 584; Willson v. 
Eveline, 54 N.Y.S. 514, 35 App.Div. 92; 
West v. Lynch, 7 Daly 245; Greenhut 
v. Rosendorf, 162 N.Y.S. 345; Jackson 
v. Osborn, 2 Wend. 555, 20 Am.D. 649. 


Ok1.—McKinnon vy. Lively, 122 P. 
124, 31 Okl. 433; Musgraves v. State, 
106 P. 544,'3 Okl.Cr. 421. But see 
Gray v. State,'111-P. 825, 4 Okl. Cr. 
292, 32 L.R.A.N.S. 142 (holding that, 
in a prosecution for perjury alleged 
to have been committed in a criminal 
case, it was not error for the state to 
ask a witness for accused if he too 
was not under indictment for perjury 
committed on the same trial). 


Pa.—Commonwealth y. Quaranta, 
145 A. 89, 295 Pa. 264. 


Porto Rico.—People vy. Jiminez, 25 
Porto Rico 348. 


Tenn.—Ryan vy. State, 36 S.W. 930, 
97 Tenn. 206. 


Va.—Smith v. Commonwealth, 156 
SS ie On Los en ee A 


{a] Indictment for perjury on for- 
mer trial of same case.—Where, after 
the first trial of a criminal prosecu- 
tion, one of defendant’s witnesses 
was indicted for perjury, alleged to 
have been committed thereon, the 
fact that he had been so indicted was 
inadmissible on a second trial of the 
ease. Johnson v. Com., 61 S.W. 1005, 
22 Ky.L. 1885. 


10. Williams vy. State, 155 S.E. 511, 
42 Ga.App. 225; State v. Reding, 13 
P.(2d) 253, 52 Idaho 260; Stewart v. 
Commonwealth, 213 S.W. 185, 185 
Ky. 34; Welsh v. Commonwealth, 60 
S.W. 185, 948, 1118, 63 S.W. 984, 64 
Sivw. 262, 180K) N05) 117 Ky; 530.23 


Ky. lols Vance. v..Com., (Va-) 19 
S.E. 785. 
11. People v. Hoffman, 232 P. 974, 


195 Cal. 295. 


12. Long v. Barbieri, 7 P.(2d) 1082, 
120 Cal.App. 207. 


13. Horsley v. State, 96 So. 937, 19 
Ala.App. 263. 


14. State v. Bowers, 194 P. 650, 
108 Kan. 161; State v. Childers, 115 
So. 802, 165 La. 622; State v. Bigner, 
112 So. 3038, 163 La. 473; State v. Gal- 
lo, 39 So. 1001, 115 La. 746; Barton v. 
Morphes, 13 N.C. 520; Sherman v. 
State, (Tex.Cr.) 62 S.W.(2d) 146; Ad- 
ams v. State, (Tex.Cr.) 58 S.W.(2d) 
530; Rucker v. State, (Tex.Cr.) 50 
S.W.(2d) 305; Ewing v. State, 49 S. 
W.(2d) 450, 120 Tex.Cr. 137; Fritts 
v. State, 42 S.W.(2d) 609, 119 Tex.Cr. 
412; Mayes v. State, 42 S.W.(2d) 65, 
118 Tex.Cr. 612; Hooten v. State, 33 
S.W.(2d) 741, 117 Tex.Cr.'510; Waves 
v. State, 29 S.W.(2d) 339, 115 Tex.Cr. 
460; Jackson v. State, 29 S.W.(2d) 


« 
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778, 115 "TexmCr) 3203) Clark w., State, 
29 S.W.(2da) 390, 115 Tex.Cr. 71; Nor- 
ris v. State, 21 S.W.(2d) 1044, 114 
Tex.Cr../ 222: “Langeston v. State, 21 
Siw.(2d). 1064, (113 Tex-Cr. "388; Me- 
Daniel v. State, 17 S.W.(2d) 821, 112 
Tex.Cr. 498; Shimek vy. State, 14 S. 
W.(2d) 855, 111 Tex.Cr. 520; Arnold 
v. State, 7 S.W.(2d) 1083, 9 S.W.(2d) 
S3o 1 LLO Mex: Girno eos, Dixon. ,V.Wistate, 
4 S.W.(2d) 64, 109 Tex.Cr. 209; Ben- 
jamin v. State, 3 S.W.(2d) 91, 109 Tex. 


Cr. 108; Dixon v. State, 2 S.W.(2d) 
272, 108 Tex.Cr. 650; Fisher v. State, 
2 SUWi(2d)? 1-249,91008e TexiCr.) 1623; 


Briggs v. State, 2 S.W.(2d) 238, 108 
Tex.Cr. 544; Lucera v. State, 1 S.W. 
(2d) 633, 108 Tex.Cr. 441; Romero v. 
State, 299 S.W. 904, 108 Tex.Cr. 240; 
Ramos v. State, 298 S.W. 431, 107 Tex. 
Cr. 606; Dyer v. State, 296 S.W. 525, 
107 Tex.Cr. 345; Escue v. State, 294 
S.W. 202, 106 Tex.Cr. 506; Brown v. 
State, 289 S.W. 386, 105 Tex.Cr. 605; 
Minor v. State, 287 S.W. 256, 105 Tex. 
Cr. 189; Loyd v. State, 286 S.W. 1096, 
105 Tex.Cr. 91; Cox v. State, 279 S.W. 
838, 103 Tex.Cr. 67; Trammell v. 
State, 279 S.W. 277, 1038 Tex.Cr. 46; 
Morris v. State, 279 S.W. 273, 102 Tex. 
Cr. 578; Luman v. State, 277 S.W. 
1071, 102 Tex.Cr. 356; Scott v. State, 
276 S.W. 283, 101. Tex.Cr. 598; Ables 
v. State, 276 S:W. 268, 101 Tex.Cr. 479; 
Graham v. State, 275 S.W. 713, 101 
Tex.Cr. 329; Littlejohn v. State, 273 
S.W. 864, 100 Tex.Cr. 459; Scogin v. 
State, 273 S.W. 575, 100 Tex.Cr. 389; 
Humphreys v. State, 259 S.W. 943, 
97 Tex.Cr. 234; Curry v. State,- 257 
Saw. (269) 96" Tex Cr. 2672" Jones’ w- 
State, 255 S.W.. 419; 95. Tex.Cr. 574; 
Tinker v. State, 263 ‘S.W.'531;° 95" Tex: 
Cr. 143; Moore vy. State, 251 S.W. 1086, 
94 Tex.Cr, 489; Skinner v. State, 251 
S.W. 810, 94 Tex.Cr. 371: Boatwright 
v. State, 249 S.W. 1075, 94 Tex.Cr. 87; 
Martin.v. State, 249 S.W. 496, 93 Tex. 


Cr. 644; Burkhalter v. State, 247 S. 
W. 539, 93 Tex.Cr. 504; Means. v. 
State, 244 S.W. 149, 92 Tex.Cr. 323; 


Glasser v. State, 2383 S.W. 969, 90 Tex. 
Cr. 116; Rodriguez v. State, 232 S.-W. 
512, 89 Tex.Cr. 373; Keith v. State, 
232 SOW. 322); 89. /Tex.Cr. ‘264, 6 Aik: 
R. 949; Hart v. State, 219 S.W. 821, 87 
Tex.Cr. 55; Alexander v. State, 218 
S.W. 752, 86 Tex.Cr. 606; Deisher v. 
State, 190 S.W. 729, 80 T’ex.Cr. 428; 
Sapp v. State, 190 S.W. 489, 80 Tex. 
Cr. 363; Hawthorne v. State, 190 S.W. 
184, 80 Tex.Cr. 264; Collins v. State, 
178 S.W. 845, 77 Tex.Cr. 156; Simonds 
v. State, 175 S.W. 1064, 76 Tex.Cr. 487; 
Bedford v. State, 170 S.W. 727, 75 
Tex.Cr. 309; Whitfill v. State, 169 S. 
Wi) 6817 HMoTsbex.Gr 2415) e Marton -v. 
State, 167 S.W. 349, 74 Tex.Cr. 90; 
Turner v. State, 160 S.W. 357, 71 Tex. 
Cr. 477; Ellis v. State, 154 S.W. 1010, 
69 Tex.Cr. 468; Hart v. State, 150 S. 
W. 188, 67 Tex.Cr. 497; Clay v. State, 
144 S.W. 280, 65 Tex.Cr. 402; Hunter 
v. State,-129 S.w. 125, 59 Tex.Cr. 439; 
Keeton yv. State, 128 S.W. 404, 59 Tex. 
Cr. 316; Diseren v. State, 127 S.W. 
1038, 59 Tex.Cr. 149; Doyle v. State, 
126 S.W. 1131, 59 Tex.Cr: 39; Majors 
v. State, 124 S.W. 663, 58 Tex.Cr. 39; 
Early v. State, 120 S.W. 431, 56 Tex. 
Cr. 492; Cecil v. State, (Cr.) 100 S. 
W. 390; Lucas v. State, 90 S.W. 880, 
49 Tex.Cr. 135; Wilborn v. State, 
(Cr.) 64 S.W. 1058; Bratt v. State, 
(Cr.) 41 S.W. 624; Clark v. State, 40 
S.W. 992, 38 Tex.Cr. 30; Matkins v. 
State, 28 S.W. 5386, 33, Tex.Cr. 605; 
Brown v. State, 5 S.W. 685, 24 Tex. 


App. 170. But see Clark v. State, 18 
Tex.App. 467 (holding that indict- 
ment of the witness cannot be 


shown). 


though the crime involves moral turpitude.*® 
some jurisdictions, however, it is regarded as prop- 
er to show that the witness has been, or is, under 
indictment!‘ or has been accused!® or legally charg- 
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In 


[a] Indictment for felony in same 
or another jurisdiction may be shown 
as affecting defendant’s credibility as 
a witness in his own behal?. Cole v. 
State, 286 S.W. 204, 104 Tex.Cr. 533. 


[b] As bearing on credibility it is 
proper to show that defendant has 
been indicted for: (1) Arson. 
Thompson vy. State, 160 S.W. 685, 72 
Tex.Cr, 6; Hunter v. State, 129 S.W. 
125). 5944 Tex.Cr.- 439% (2) Assault 
with intent to murder. Downing v. 
State, 20 S:W.(2d) 202, 113 Tex.Cr. 
235; Girtman v. State, 164 S.W. 1008, 
73 Tex.Cr. 158. (3) Attempted rape. 
State v. Barnes, (Mo.) 289 S.W. 562; 
Murley v. State, 288 S.W. 441, 105 
Tex.Cr. 276. (4) Burglary. Diseren 
v. State, 127 S.W. 10388, 59 Tex.Cr. 149. 
(5) Cattle theft. Spires v. State, 
(Tex.Cr.) 59 S.W.(2d) 117; Brown v. 
State, 148 S.W. 808, 67 Tex.Cr. 19. 
(6) Horse theft. Villareal v. State, 
1824S. W822) WeeDex.Crii/369e | Cu) 
Keeping disorderly house. Reynolds 
v. State, 274 S.W. 974, 101 Tex.Cr. 
192; Bird v. State, 148 S.W. 738, 66 
Tex.Cr. 611. (8) Larceny and swin- 
dling. Travelstead v. State, 287 S.W. 
53, 105 Tex.Cr.. 101..).€9) Liquor Jaw 
violations. Tosser v. State, 162 N.E. 
49, 200 Ind. 156; Smith v. State, (Tex. 
Cr.) 20 S.W.(2d) 423; Farar v. State, 
15) S.W.( 2d) 1050) 71.12,) TexiGri, 1998 
Lucera v. State, 1 S.W.(2d) 633, 108 
Tex.Cr. 441; Brown v. State, 289 S. 
W. 386, 105 Tex.Cr. 605; McBride v. 
State, 281 S.W. 1074, 103 Tex.Cr. 583; 
Jackson v. State, 280 S.W. 8386, 1038 
Tex.Cr. 258;-Smith y.: State, 232)S. 
W. 811, 89 Tex.Cr. 606; Ross v. State, 
163 Siw. °433, 729) WexiGrin6 Dies el0) 
Murder. Cotton v. State, 19 S.W.(2d) 
319, 113 Tex.Cr. 188; Fisher v. State, 
2 S.W.(2d) 249, 108 Tex.Cr. 623; Car- 
penter v. State, 300 S.W. 88, 108 Tex. 
Cr. -291> Charles! 'vi4State, | 222 sSiw. 
255, 87 Tex.Cr. 233;° Lamb v. State, 
168 ‘S.W. 534, 74 Tex.Cr. 301. (11) 
Official misconduct, and misappro- 
priation of public money. Keeton v. 
State, 128 S.W. 404, 59 Trex.Cr. 316. 
(12) Perjury. Pruitt v. State, 25 S. 
W.(2d) 870, 114 Tex.Cr. 281; Payne 
v. State, 272 S.W. 788, 100 Tex.Cr. 
241: James v. State, 228 S.W. 941, 
88 Tex.Cr. 656; Ice v. State, 208 SW. 
343, 84 .Tex.Cr. 509. (13) Rape. 
Wright v. State, 45 S.W.(2d) 981, 119 
Tex.Cr.. 358;, Paulk vy. State, 296 S.w. 
588, 107 Tex.Cr. 174; Moore v. State, 
241 SW. 475, 92 ex. Cro 48" Gila) 
Robbery. Hooten v. State, 33 S.W. 
(20) F425 TL Dex. Cribs Gib esos 
duction. Thompson vy. State, 150°S. 
W. 181, 67 Tex.Cr. 660. (16) Theft. 
State v. Simmons, 120 So. 612, 167 La. 


963; Baker v. State, 295 S.W. 621, 
107 Tex.Cr. 354; Wynne v. State, 275 
S.W. 1009. 101 Tex.Cr. 344; Criner 


v. State, 229 S.W. 860, 89 Tex.Cr. 226. 


[ec] Charge subsequent to present 
offense.—Proof that defendant had 
been charged with a felony subse- 
quent to the homicide for which he is 
on trial is properly received on the is- 
sue of his credibility. Rutherford v 
State, 2833'S, W..| 512, 104: Tex.Cr.° 127. 


15. State v. Reed, 24 So. 131, 50 La. 
Ann. 990; Willis v. State, 90 Siw: 
L100; 49) Tex.Crs 1395, Clicksv. State: 
(Tex.Cr.) 66 S.W. 1104; Keaton v. 
State, 57 S.W. 1125, 41 Tex.Cr. 621; 
Combs v. ‘State, (Tex.Cr.) 49 Sw. 
585; Rutherford v. State, (Tex.Cr.) 
34 SW. 271, 


“A prior conviction or prosecution 
necessarily implies an accusation pur- 
suant to law, and if it be permissible 
to prove the fact of prosecution, there 
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ed! or arrested*? and held for the grand jury,** and 
it makes no difference that the prosecution was dis- 


‘missed?® or the witness acquitted.*° 


an indictment, accusation, or arrest may be shown, 
the offense must involve moral turpitude,’ or be a 
felony?? or one affecting the witness’ credibility,?* 
and the charge must be a legal charge and not a mere 
accusation?‘ or rumor of accusation.?° 
sufficient time has elapsed for the return of an indict- 
ment, no indictment has been returned, proof of the 


is no good reason in law or logic for 
excluding proof of the fact of accusa- 
tion Statesv. Hughes) 754S0.1406, 
417, 141 La. 578. 


16. State v. Bankston, 116 So. 565, 
165 La. 1082; Hanna v. State, (Tex. 
Cr.) 54 S.W.(2@) 913 Anderson) v. 
State, 40 S..W.(2d) 156, 118 Tex.Cr. 
620; Privitt v. State, 43 S.W.(2d) 264, 
118 Tex.Cr. 303; Pruitt v. State, 25 S. 
W.(2d) 870, 114 Tex.Cr. 281; Cooper v. 
State, 13. S.W.(2d) 834, 111 Tex.Cr, 
621; Popejoy v. State, 10 S.W.{2d) 
92, 110 Tex.Cr. 448; Arnold v. State, 
7 S.W.(2d) 1083, 9 S.W.(2d) 333, 110 
Tex.Cr. 529; Green v. State, 300 S.W. 
55, 108 Tex.Cr. 249; Dyer v. State, 
296 S.W. 525, 107 Tex.Cr. 345; Miller 
v. State, 294 S.W. 582, 106 Tex.Cr. 636; 
Jackson v. State, 280 S.W. 836, 103 
Tex.Cr. 258; Kennedy v. State, 279 S. 
W. 448, 103 Tex.Cr. 10; Williams vy. 
State, 279 S.W. 462, 102 Tex.Cr. 624; 
Hahn vy. State, 274 S.W. 607, 101 Tex. 
Cr. 178; Pendergrass v. State, 261 S. 
W. 568, 97 Tex.Cr. 417; Haynes v. 
State, 224 S.W. 1100, 88 Tex.Cr. 42; 
Allen v. State, 199 S.W. 633, 82 Tex. 
Cr. 416; Arnold v. State, 179 S.W. 
W18377 Tex.Cr. 57/6: 


17. State v. Bigler, 23 P.(2d) 598, 
138 Kan. 13; State v. Taylor, 264 P. 
1069, 125 Kan. 594; State v. Nossa- 
man, 243 P. 326, 120 Kan. 177; State v. 
Tolliver, 113°°So. .222, 163, La. .1000; 
State v. Thompson, 108 So. 543, 161 
La. 296; State v. Brown, 97 So. 265, 
154 La. 11; State v. Jeffreys, 135 S.H. 
32; 192 N.C. 318;. Collier v. State,’ 1 
S.W.(2d) 295, 108 Tex.Cr. 339; Lind- 
sey v. State, 299 S.W. 399, 108. Tex. 
Cr. 187; Chase v. State, 261 S.W. 574, 
97 Tex.Cr. 349; Amonett v. State, 204 
S.W. 438, 83 Tex.Cr. 587; Miller v. 
State, 185 S.W. 29, 79 Tex.Cr. 9; Black 
v. State, 151 S.W. 1053, 68 Tex.Cr. 151; 
rete v. State, 108 S.W. 680, 52 Tex.Cr. 
444, 


is. Garcia v. State, 6 S.W.(2d) 363, 
109 Tex.Cr. 586. 


19. Matkins v. State, 28 S.W. 536, 
se Lex.€r. 605. 


20. Herrin v. State, 262 S.W. 486, 
97 Tex.Cr. 494; Fowler v. State, 232 S. 
W. 515, 89 Tex.Cr. 623; Parkinson v. 
State, «220 uS.W. .774,: 8 BexmCre 176; 
Lozano v. State, 202 S.W. 510, 83 Tex. 
Cr. 174; Clark v. State, 40 S.W. 992, 
38 Tex.Cr. 30. But see Cox v. State, 
194 S.W. 138, 81 Tex.Cr. 90 (allowing 
the district attorney on cross-examin- 
ation of accused to show that accused 
was twice convicted of perjury and 
finally acquitted was erroneous). 


21. wewis v. Bell, (Tex.Civ.App.) 
40 S.W. 747; Oakley v. State, 1 S.W. 
(2d) 294, 108 Tex.Cr. 371; Warn v. 
State, 300 S.W. 67, 108 Tex.Cr. 326; 
Seaton v. State, 288 S.W. 1082, 105 
Tex.Cr. 451; Rose v. State, 244 S.w. 
1009, 92 Tex.Cr. 560; Shamblin v. 
State, 228 S.W. 241, 88 Tex.Cr. 589; 
Parker v. State, 201 S.W. 173, 88 Tex. 
Cr. 77; Holmes v. State, 150 S.W. 926, 
68 Tex.Cr. 17; Hays v. State, 82 S.W. 
511, 47 Tex.Cr. 149; Webb v. State, 83 


WITNESSES 


However, where 


Where, after 


S.W. 394, 47 Tex.Cr. 305, 306; Stewart 
v. State, (Tex.Cr.) 38 S.W. 1144; Brit- 
tain wv. State, 8%0S:W., (oo oo Lex. Cr. 
406. 


[a] Rule applied.—It cannot be 
shown that the witness has been ac- 


cused, arrested, or indicted for: (1) 
Aggravated assault. Seaton v. State, 
288 S.W. 1082, 105 Tex.Cr. 451. (2) 


Assault. Kemper v. State, 138 S.W. 
1025, 63 Tex.Cr. 1. (3) Card playing. 
Webb v. State, 83 S.W. 394, 47 Tex.Cr. 
305. (4) Drunken driving. Clements 
Ve Staten 42) Saw.i(2d). 67e 1st Mex: Cr: 
37. (5) Drunkenness. Garrison v. 
State, 252 S.W. 511, 94 Tex.Cr. 541; 
Blouston v. Staten.202 SW. 84, 83 Tex. 
Gr. 190. (6) Gambling. Bryan v. 
State, 260 S.W. 846, 97 Tex.Cr. 79; 
Goodwin v. State, 126 S.W. 582, 58 
Tex.Cr. 496. (7) Intoxication and 
fighting. Powell v. State, 131 S.W. 
590, 60 Tex.Cr. 201. (8) Sale of in- 
toxicating liquors without a’ license. 
Jennings v. State, 200 S.W. 169, 82 
Nex Cray 04, 


22. Jennings v. State, 200 S.W. 169, 
82 Tex.Cr. 504. 


23. Caldwell v. State, (Tex.Civ. 
App.) 106 S.W. 343; Bain v. State, 44 
SW. 518, 38 Lex.Cr. 635. 


[a] Rule applied.—That the wit- 
ness had been charged with carrying a 
pistol does not affect his credibility. 
Caldwell v. State, (Tex.Civ.App.) 106 
S.W. 343; Bain v. State, 44 S.W. 518, 
38 Tex.Cr. 635. 


24. State v. Maslin, 143 S.B. 3, 195 
N.C. 537; Kennedy v. International- 
Great Northern R. Co., (Tex.Commn. 
App.) 1 S.W.(2d) 581 [aff (Civ.App.) 
296 S.W. 330]; Bull v. State, 35 S.W. 
€2.d)) W182. ol] w Dex Gr. 139s so Minor cv. 
State, 1 S.W.(2d) 315, 108 Tex.Cr. 413; 
Wilson v. State, 1 S.W.(2d) 305, 108 
Tex.Cr. 397; Warn v. State, 300 S.W. 
Oise LOS pePexe@xr, (3263.5 McClure, cv. 
State, 272 S.W. 157, 100 Tex:Cr, 545: 
Carlile v. State, 232 S.W. 822, 90 Tex. 
Cr... 1; Criner v. State, 229 SW. $60, 
89 Tex.Cr. 226; Maclin v. State, 144 S. 
iW) (OO, n6ou hex. Or, 3845  Wiarlemt, iv. 
State, 140 S.W. 1105, 63 Tex.Cr,. 429. 


{a] Effect of rule.—The rule that 
mere proof of arrests or charges of 
crime not merged into legal prosecu- 
tions cannot be shown to impeach a 
witness does not prevent examination 
of defendant’s witness as to whether 
he had been bound over on a similar 
charge to a grand jury having fifteen 
days to remain in session. Redding v. 
State, 255 S.W. 430, 95 Tex.Cr. 641. 


[b] Rute applied.-Where a casé 
originating in the county court was 
dismissed without filing of informa- 
tion, there was no legal charge of 
crime admissible to impeach defend- 
ant aS a witness in a subsequent 
prosecution. Norton v. State, 47 S.W. 
(2a): 610, 120, Tex.Crs (557. 


25. ‘Sheppard v. State, 120 S.W. 446, 
56 Tex.Cr. 604. 


26. Kennimer v. State, 


(Tex. Cr.) 
60 S.W.(2d) 449; 


Monday v. State, 


™* “a 
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accusation cannot be made.?® The state cannot bring 
about the indictment of a witness for perjury in tes- 
timony given for defendant at a former trial and use 
such indictment to discredit the witness on a subse- 
quent trial of defendant.?7 t 
fendant arising out of the same transactions for 
which he is on trial cannot be shown.?® 
lowing the showing of an arrest, accusation, or in- 
dictment has been held not applicable to civil cases.”° 


Dismissal of indictment. 


An indictment of de- 


The rule al- 


The state, to impeach a 


~. 


(Tex.Cr.) 60 S.W.(2d) 435; Sims v. 
State, 32 “S)wui2d) —362701 16 eexcr:. 
247; Scarbrough v. State, 27 S.W.(2d) 
198, 115 Tex.Cr. 587; Mize v. State, 29 
S.W.(2d) 356, 11% Tex.Cr. 102; Reich 
v. State, 13 S.W.@2d) 697, 111 Tex.Cr. 
642; Hernandez v. State, 8 S.W.(2d) 
947, 110 Tex.Cr. £59; Widener v. State, 
5 Saw: Cd )enl8s i 09s Mexi@ri 4723; 
Brown v. State, 289 S.W. 386, 105 Tex. 
Cr. 605; Dover v. State, 277 S.W. 675, 
102 Tex.Cr. 113; Bridges v. State, 271 
SEW=sS8, 99. Tex.Cr. 6273 Bird v2 State, 
256. .S-W, 277,96 Lex.Cre 117) Newton 
Vi, otatews 202s. Wa - L086) pose hesaCair 
288; Shamblin v. State, 228 S.W. 241, 
88 Tex.Cr. 589; Sapp v. State, 190 S.W. 
489, 80 Tex:Cr. 363; Johnson v. State, 
188 S.W. 426, 80 Tex.Cr. 169; William- 
son v. State, 167 S.W. 360, 74 Tex.Cr. 
289; King v. State, 148 S.W. 324, 67 
Tex.Cr. 63. 


[a] Before adjournment of grand 
jury.—Testimony showing that de- 
fense witnesses in a liquor prosecu- 
tion had been charged by the com- 
plaint with cattle theft is admissible 
for impeachment, without return of 
indictment, where the grand jury had 
not adjourned at the time of trial. 
Kennimer v. State, (Tex.Cr.) 60 S.W. 
(2d) 449. 


27. Holeomb vy. State, 
1039, 98 Tex.Cr. 456. 


28. Ferrell v. State, 38 S.W.(2d) 
796, 118 Tex:Cr. 259; Haves! vy State, 
29% SOW. (2d)@" 339) \-ibs -DexCri 2460; 
Plunk v. State, 265 S.W. 158, 98 Tex. 
Cr. 140; McKnight v. State, 156 S.W. 
1188, 70 Tex.Cr. 470. 


29... Missouri, K. .&:T. Ry: Co.-of 
Texas v. Creason, 107 S.W. 527, 101 
Tex. 335; Rhodes v. Bryson, (Tex.Civ. 
App.) 272 S.W. 517; Davis v. Hill, 
(Tex.Civ.App.) 272 S.W. 291; Young 
v. Blain, (Tex.Civ.App.) 231 S.W. 851 
[rev on other grounds (Commn.App.) 
245 S.W. 65]; Burchard v. Woodward, 
(Tex.Civ.App.) 223 S.W. 707; South- 
ern Traction Co. v. Kirksey, (Tex.Civ. 
App.) 222 S.W. 702; Talerico v. Gar- 
vin; .; (Dex.Civ. App. )...222) ) Sawe cede: 
Western Assur. Co. v. Hillyer- 
Deutsch-Jarratt Co., (Tex.Civ.App.) 
167 S.W. 816; Missouri, K..& T. Ry. 
Co. of Texas v. Roberts, (Tex.Civ. 
App.) 144 S.W. 691; Hazard v. West- 
ern Commercial Travelers’ Ass’n, 116 
S.W. 625, 54 Tex.Civ.App. 110; Hous- 
ton, etc, R. Co. v. Bulger, 80 S.W. 
557, 35 Tex.Civ.App. 478; Kruger v. 
Spachek, 54 S.W. 295, 22 Tex.Civ.App. 
307; Freedman v. Bonner, (Tex.Civ. 
App.) 40 S'W. 47. Contra, Wing \v. 
Sara 32 S.W. 915, 11 Tex.Civ.App. 


265 S.W. 


[a] RBule applied._In a railroad 
servant’s actions’for injuries, where 
plaintiff testified that he had left an- 
other state looking for work and not 
because he had been indicted, etc., ex- 
clusion of testimony of a detective 
who would have said that plaintiff left 
pending a charge, and escaped from 
the officers, is proper. Turner vy. Mc- 
Kinney, (Tex-Civ.App.) 182 S.W. 431. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness, cannot show that former prosecutions 
against him were dismissed because the presence of 
state’s witnesses could not be obtained.®° 


Injunction. 


illegal aets.*1 
Remoteness. 


eredibility of the witness.°? 


[§ 1046] (3) Acquittal. It has been held that a 
witness cannot be impeached by showing his charge 
and acquittal of a crime,®® although, at least in a ju- 
risdiction wherein indictments may be shown,** the 


30. Benavides v. State, 12 S.W.(2d) 
#031, 211- Tex.Cr. 361. 


81. Alexander v. State, 218 S.W. 
752, 86 Tex.Cr. 606; Taylor v. State, 
141 SW 982)) 54 Tex-Crv 90: 


32. Warn v. State, 300 S.W. 67, 108 
Tex.Cr. 326; Shipp v. State, 283 S.W 
620, -104 Tex.Cr. 185; Bird -v: State; 
252 S.W. 540, 94 Tex.Cr. 650; Newton 
v. State, 250 S.W. 1036, 94 Tex.Cr. 288; 
Baker v. State, 187 S.W. 949, 79 Tex. 
Cri 510: 


[a] Indictment not too remote.— 
An indictment against a witness for 
a felony, returned within two years, 
was not too remote to be admissible 
as impeaching evidence. Robinson v. 
State, 156 S.W. 212, 70 Tex.Cr. 81. 


{[b] Mere statement by accused 
that indictments had been returned 
over two years before present prose- 
cution did not bring them within the 
principle of remoteness precluding in- 
quiry of defendant, as a witness, as 
to whether he had been indicted for 
offenses different from that on trial. 
Washburn v. State, 263 S.W. 293, 98 
Mex. Cr: 3 vs 


33. Braun v. Bell, 142 N.E. 93, 247 
Mass. 437. 
[a] Rule applied.—In a _ personal 


injury action, a witness could not be 
discredited by asking him if he was 
charged with the commission of a 
erime and acquitted, on the theory 
that because, in such prosecution, de- 
fendant was a witness in his favor, 
witness was biased in defendant’s fa- 
vor. Braun v. Bell, 142 N.E. 93, 247 
Mass. 437. 


34. See supra § 1045. 


35. Parks v. State, 2 S.W.(2d) 245, 
108 Tex.Cr. 576; Jackson v. State, 292 
S.W. 887, 106 Tex.Cr. 387. 


36. Early v. State, 120 S.W. 431, 
56 Tex.Cr. 492. ’ 


37. Cal.—People v. Burke, 122 P. 
435, 18 Cal.App. 72. 


Ga.—Western, etc, R. Co. v. 
Vaughan, 38 S.E. 851, 113 Ga. 354. 


Ill.— Yoe v. People, 49 Ill. 410. 


Kan.—State v. McDonald, 193 P. 
179, 107 Kan. 568. 


La.—State v. Jackson, 10 So. 600, 
44 La.Ann. 160. 


A Md.—Thomas v. Pile, 3 Harr.&M. 
41. 

Minn.—State v. Stockton, 233 N.W. 
307, 181 Minn. 566. x 


N.J.—State v. Juliano, 138 A. 575, 
103 N.J.Law 663. 


Okl.—Terry. v. State, 122 P. 559,.7 
Okl.Cr. 430; Crawford v. Ferguson, 
PSP 28 eos OK). Cr Stiky 40 LaktsA.wN.s. 
19: 


It cannot be shown that an injunction 
had been obtained restraining the witness from doing 


Where a previous indictment may be 
shown, it must not be too remote to reflect on the 
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contrary has been held ;?° and where a witness shows 
that he has been tried and acquitted, it is proper to 
show his conviction of the offense before his subse- 
quent acquittal.*® 


[§ 1047] (4) Associates.* 


In the majority of ju- 


risdictions it is not competent to show, as bearing on 


associates.°7 


the credibility of a witness, who and what are his 
In other jurisdictions, however, a wit- 


ness may be examined as to his associates if they are 


Tex.—Houston, ete., R. Co. v. White, 
56 S.W. 204, 23 Tex.Civ.App. 280 [foll 


White v. Houston, etc., R. Co., (Civ. 
App.) 46 S.W. 382]; Hunter v. State, 
1S YSAW: (2a) 62% 4112) Tex.Cr, 5905 


Walker v. State, 287 S.W. 497, 105 
Tex.Cr. 141; Thompson v. State, 234 
S.W. 401, 90 Tex.Cr. 15; Burkhalter 
v. State, 212 S:W. 168, 85 Tex.Cr. 282; 
Ballard v. State, 160 S.W. 716, 71 Tex. 
Cr. 587; Hall v. State, 158 S.W. 272, 
70 Tex.Cr. 590; Neill v. State, 91 S.W. 
791, 49 Tex.Cr. 223; Hudson v. State, 
55 S.W. 492, 41 Tex.Cr. 453, 96 Am.S.R. 
789; Holsey v. State, 5 S.W. 523, 24 
Tex.App. 35. 


[a] Character of company.—(1) 
In a homicide case, a question to a 
detective on cross-examination “What 
is the character of your associates, in 
your business as a detective?” is ob- 
jectionable, as irrelevant. Yoe v. Peo- 
ple, 49 Ill. 410. (2) Proof that de- 
fendant or any other witness in the 
case kept bad company is not admissi- 
ble for the purpose of impeachment. 
Ballard v. State, 160 S.W. 716, 71 Tex. 
Cr. 587. (8) A witness cannot be im- 
peached by proving association with a 
man of bad character. Western, etc., 
R. Co. v. Vaughan, 38 S.E. 851, 113 Ga. 
354. 


[b] Criminals.—(1) The question 
of who the witness went around with 
and whether they were criminals is in- 
competent to affect credibility. State 
v. Juliano, 138 A. 575, 103 N.J.Law 
663. (2) Evidence of defendant’s as- 
sociations with other criminals is im- 
properly admitted in a robbery case 
for the purpose of discrediting him. 
State v. Stockton, 233 N.W. 307, 181 
Minn. 566. (3) Ona prosecution for 
rape, defendant cannot be cross-exam- 
ined as to whether a companion of his 
had been previously charged with se- 
duction. Neill v. State, 91 S.W. 791, 
49 Tex.Cr. 223. 


[c] Lewd women.—(1) Proof that 
defendant or any other witness in the 
case associated with lewd women is 
not admissible for the purpose of im- 
peachment. State v. Jackson, 10 So. 
600, 44 La.Ann. 160; Hunter v. State, 
US ISSW.(20)). 2627, J12. Nex-Cr,, 590: 
Ballard v. State, 160 S.W. 716, 71 Tex. 
CHU Sisal ala Ven > CALC. LOS. eV ieouties 
70 Tex.Cr. 590; Hudson v. State, 55 
S.W. 492, 41 Tex.Cr. 453, 96 Am.S.R. 
789. (2) The character of a witness 
cannot be impugned by showing the 
character of his sister-in-law who 
was living in his house and had given 
birth to three illegitimate children. 
Burkhalter v. State, 212 S.W. 163, 85 
Tex.@r.- 282. 


[d] Mother an opium fiend.—The 
mere fact that the prosecutrix’ mother 
is an opium fiend is inadmissible in 
the absence of anything to show the 
connection of such fact with the case. 
aa v. State, 91 S.W. 791, 49 Tex.Cr. 

23. 


of his own choice,** but not as to the character or rep- 
utation of his relatives.°® In still other jurisdictions 
it is proper to impeach a witness by examining him as 
to his associates,*® but it is discretionary with the 


fe] Thieves.—(1) A witness may 
not be impeached by proof that he is 
generally reputed to associate with 
thieves (Walker v. State, 287 S.W. 
497, 105 Tex.Cr. 141) (2) or by proof 
that the general reputation of his as- 
sociates is that of thieves (Walker v. 
State, supra). 


[f] I. W. W. members. — In a 
prosecution for arson, testimony of- 
fered on behalf of defendant that an 
accomplice who had testified against 
him was a member of the I. W. W., 
and was seen talking to a stranger 
suspected of being a member of that 
organization, is too remote to be of 
any evidential force. State v. McDon- 
ald 193) Pi 1279, 10% Kant 568; 


[g] Reputation of place witnesses 
patronized.—In a prosecution for rob- 
bery of the proprietor of a cabaret at 
his place of business, questions as to 
the general character of entertain- 
ment afforded at the place, or by one 
woman, employed there, who was not 
a witness, or the general reputation of 
the place as a rendezvous of vice and 
crime, are not a proper or legal way 
to attack the credibility of witnesses, 
who were in such place at the time of 
the alleged robbery, nor the credibility 
of the proprietor. Thompson v. State, 
234 S.W. 401, 90 Tex.Cr. 15. 


[h] Reputation of wife.—A wit- 
ness cannot be impeached by proof 
that he married a woman of ques- 
tionable virtue. Williams v. State, 
148 S.W. 7638, 67 Tex.Cr. 287. 


38. Lee v. State, 50 S.W. 516, 66 
Ark. 286; Trabue v. Commonwealth, 
66 S.W. 218, 23 Ky.L. 2135; Leslie v. 
Commonwealth, 42 S.W. 1095, 19 Ky. 
L. 1201; Burdette v. Commonwealth, 
18 S.W. 1011; 18 Ky.L. 960; Common- 
wealth v. Robzin, 78 Pa.Super. 290. 


{a] Witness testifying to reputa- 
tion of accused.—Where defendants, 
charged with stealing whisky, have 
offered evidence of their own good 
character, it was not improper to per- 
mit inquiry into the associates of the 
witnesses, produced to swear to the 
good reputation of accused. Common- 
wealth v. Robzin, 78 Pa.Super. 290. 


39. Lee v. State, 50 S.W. 516, 66 
Ark. 286. 


{a] . Children.—A witness cannot 
be asked whether she is the mother of 
certain persons who have been con- 
victed of felonies. Lee v. State, 50 8. 
W. 516, 66 Ark. 286. 


40. People v. Webster, 34 N.E. 730, 
139 N.Y. 73; People v. Fiori, 108 N.Y. 
Pe 416, 123 App.Div. 174, 22 N.yY.cr, 


[a] Mistress.—It is proper on ex- 
amination of defendant to show that 
his relations with the woman with 
whom he was living, she being a wit- 
ness for defendant, were adulterous in 
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trial court to permit the answer to be given.*1 
an action for debauching and alienating the affec- 
tions of plaintiff’s wife, it has been held that testi- 
mony as to the reputation of certain girls for mor- 
ality and chastity, and testimony that they visited at 
plaintiff’s home is admissible to affect his eredibil- 


ity.42 


[§ 1048] (5) Character as Spy or Informer.** 
In some jurisdictions a witness is not to be discredit- 
ed because of his character as a spy or informer.** 
In other jurisdictions the evidence of a spy or in- 
former is to be received eautiously,4® but the fact 
that he acts as a detective or decoy, apparently en- 
tering into a criminal plan in order to detect and 
expose it,*® or ingratiates himself into the confidence 
of another for the purpose of obtaining an admission 
or confession and then betraying it,*? does not of it- 
self render his evidence unworthy of belief. 


their origin, and that their subsequent 
life together was that of libertine and 
mistress. People v. Webster, 34 N.E. 
TOs Voor Wey. 1 oe 


41. People v. Fiori, 108 N.Y.S. 416, 
123 App.Div. 174, 22 N.Y.Cr. 77. 
} 42. McCoy v. Hill, 246 S.W. 582, 
296 Mo. 135. 
43. Use of decoy letters to obtain 
evidence as affecting credit of wit. 
ness’ testimony see supra § 940. 


eee St. Charles v. O’Mailey, 18 Ill. 
a. 

45. Borck v. State, (Ala.) 39 So. 
580; In re Wellcome, 59 P. 445, 23 
Mont. 450; Heldt v. State, 30 N.W. 


626, 20 Neb. 492, 57 Am.R. 835. 


fa] Persen soliciting criminal act. 
—The testimony of a witness who 
purchases liquor on Sunday for the 
purpose of prosecuting the seller is 
to be weighed by the jury in the light 
of that fact, and the! court may well 
instruct the jury that his testimony 
ought to be received with great cau- 
tion and distrust. Borck v. State, 
(Ala.) 39 So. 580. 


46. In re Wellcome, 59 P. 445, 23 
Mont. 450. 


47. .Heldt v. State, 30 N.W. 626, 20 
Neb. 492, 57 Am.R. 835. 


48. Pittman v. U.S., 42 F.(2d) 793. 


49. Admissibility of evidence of 
general reputation as to chastity of 
prosecutrix in bastardy . proceeding 
see Bastards § 115. 


Evidence of unchastity to impeach 
or discredit prosecutrix in trial for: 


Rape see Rape § 109. 
Statutory rape see Rape § 111. 
50. See supra §§ 1039, 1040. 


Sie UNGianADOMUS,, (CUC.) lt iCOn ue 
Anthony, 43 Ind. 183; Logan v. Com- 
monwealth, 191 S.W. 676, 174 Ky. 80; 
Jones v. Commonwealth, 157 S.W. 
1079, 154 Ky. 640; Lane v.:Common- 
wealth, 121° S.W. 486, 134 Ky: 519; 


State v. Harmon, 296 S.W. 397, 317 
Mo. 354; State v. Luckett, (Mo.) 246 
S.W. 881; State v. Nibarger, 164 S.W. 


453, 255 Mo. 289; 
City, 86 S.W. 452, 187 Mo. 678; State 
v. Sibley, 31 S.W. 1033, 131 Mo. 519, 
33 S.W. 167, 132 Mo. 102, 53 Am.S.R. 


477; State v. Raven, 22 S.W. 376, 115 
Mo. 419; State v. Shroyer, 16 S.W. 
286, 104 Mo. 441, 24 Am.S.R. 344; 


State v. Rider, 8 S.W. 723, 95 Mo. 474; 
State v. Shields, 13 Mo. 263, 53 Am.D. 
147; York v. Everton, 97 S.W. 604, 
121 Mo.App. 640; Sitton v. Grand 


Wright v. Kansas} 
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False name. The use by a witness, a government 
agent, of a false name in ferreting out crime is a 
proper matter for the jury to consider as bearing on 


[§ 1049] (6) Chastity.4® In certain of those ju- 
risdictions in which it is permissible to impeach a wit- 


ness on the ground that his general moral character 


Lodge A. O. U. W. of Missouri, 84 
Mo.App. 208; State v. Godwin, 230 P. 
831, 131, Wash. 591; State v. Terry, 
168 P. 513, 99 Wash. 1; State v. Gaul, 
152 P. 1029, 88 Wash. 295; State v. 
Jackson, 145 .P....470, .83 Wash. 514. 
See People W:‘Pargone, 158 N.E. 716, 
327 Ill. 463 (holding, in a rape prose- 
cution, that circumstances tending to 
show that the women raped were not 
virtuous were proper to be argued to 
the jury, as affecting their credibility 
as witnesses). 


[a] Rule applicable to male and 
female witnesses.—This rule is appli- 
cable to both male and female wit- 


nesses. State v. Shroyer, 16 S.W. 286, 
104 Mo. 441, 24 Am.S.R. 344; State 
v. Rider, 8 S.W. 723, 95 Mo. 474; York 


v. Everton, 97 S.W. 604, 121 Mo.App. 
640. But see State v. Grant, 79 Mo. 
113, 133, 49 Am.R. 218 (holding that 
the general reputation of a female 
witness respecting chastity may be 
shown to impeach her). Contra State 
v. Coffey, 44. Mo.App. 455; State v. 
Clawson, 30 Mo.App. 139 (both hold- 
ing that a male witness cannot be im- 
peached by evidence of his general 
reputation for unchastity). 


{b] When rule not extended to ac- 
cused.—(1) The rule relates to fe- 
male witnesses who were not the ac- 
cused in the case and does not extend 
to cases where accused, although a 
witness, did not put her character in 
issue. State v. Pickel, 204 P. 184, 115 
Wash. 600 [rev 200 P. 316, 116 Wash. 
600]. But see Crump v. Common- 
wealth,” 20 S.W. 390, 14 Ky.L. 450 
(holding that, where a female defend- 
ant in a homicide case testified in her 
own behalf, evidence of her reputa- 
tion for morality and virtue was 
properly admitted). (2) Defendant in 
a prosecution for defiling a female 
confided to his care cannot be im- 
peached as a witness by evidence of 
his general bad character for chastity 
where he did not offer evidence to sus- 
tain his character. State v. Sibley, 31 
SIW.51033;,, 138i Mo. 5195.38) Saw. 16:7; 
132 Mo. 102. But see State v. Taylor, 
8 S.W.(2d) 29, 320 Mo. 417 (holding 
that, in a criminal prosecution in 
which, defendant takes the stand and 
testifies in his own behalf, his credi- 
bility may be attacked by proof of his 
bad reputation for morality). 

52. Stateuvadherryy LOSwP wb 13 9 99 
Wash. 1; State v.. Coella, 28 P. 28, 3 
Wash. 99. 


53. Lane v. Commonwealth, 121 S. 
W. 486, 134 Ky. 519; State v. Terry, 
168k) Pos 99) Washiat. 


54. See supra §§ 1039, 1040. 


is bad,®® evidence as to the general reputation of the 
witness for chastity,°! or for being a prostitute,°? or 
the keeper of a bawdyhouse,®* may be considered in 
determining his or her credibility. 
majority of jurisdictions, including a majority of 
those in which.a witness may be impeached on the 
ground that his general moral character is bad,°* 
a witness ordinarily cannot, except in so far as the 
various jurisdictions allow such matter to be gone in- 
to on cross-examination,®*® be impéached by an attack 
on his or her character for chastity,°® or even by 


However, in the 


55, See infra § 1094; and cases in- 
fra this note. 


{a] Clear distinction between cross- 
examination and independent evidence. 
—There is a clear distinction between 
attempting to impeach a witness by 
showing a want of chastity and a 
cross-examination for that purpose. 
Fremd v. Carleton, 233 N.W. 355, 252 
Mich. 389; People v. Cutler, 163 N.W. 
493, 197 Mich. 6 (stating that some 
doubt was cast on this rule in People 
v. Mills, 54 N.W. 488, 94 Mich. 630, 
but the authorities there cited do not 
support that view); Lunde v. Detroit 
a ie Ry., 143 N.W. 45, 177 Mich. 
374. 


56. U.S.—Conner v. U. S., 7 F.(2d) 
313; U.S. v. Dickinson, 25 F.Cas.No. 
14,958, 2 McLean 325. 


Ala.—Gray v. State, 75 So. 331, 200. 
Ala’. 193 “Story v.. State; 59" Sow 4303 
178 Ala. 98; Swint v. State, 45 So. 
901, 154 Ala. 46; Perry v. State; 48 
So. 18, 149 Ala. 40; Spicer v. State, 
16 So. 706, 105 Ala. 123; Holland v. 
Barnes, 53 Ala. 83, 25 Am.R. 5953 
Terry v. State, 74 So. 756, 15 Ala. App. 
665; Storey v. State, 72 So. 267, 14 
Ala.App. 127; Bostick v. State, 55 So. 
260, 1 Ala.App. 255. 


Ariz.—Fuller v. State, 205 P. 324, 
23 Ariz. 489; Sage v. State, 195 P. 533, 
D2 ATIZs 15 1: 


Ark.—Cline v. 
51 Ark. 140. 


Cal._—People v: Hendrix, 221 P. 349, 
192 Cal. 441; In re Gird’s Estate, 108 
RP. 4995 257 Cale534, 137 Am.S' Ri-13ie 
People v. Harlan, 65 P. 9, 183 Cal. 16; 
People v. Yslas, 27 Cal. 630; People 
v. Bell, 274 P. 393, 96 Cal.App. 503; 
People v. Vatek,, 236 P. 163, 71 Cal. 
App. 453; People v. Kruvosky, 200 P. 
831, 53 Cal.App. 744. 


D.C.—Sacks v. United States, 
App.D.C. 34. 


Fla.—Butler v. State, 113 So. 699, 
94 Fla. 163; Nickels v. State, 106- So. 
479, 90 Fla. 659; Sealey v. State, 105 
So. 187, 89 Fla. 439; Baker vy. State, 
40 So. 673, 51 Fla. 1. 


Ga.—Willis v. State, 88 S.H. 208, 144 
Ga. 831; Taylor v. State, 88 S.E. 696, 
17 Ga.App. 787; Rudulph v. State, 85 
S.E. 365, 16 Ga.App. 353 (explaining 
Cripe v. State, 62 S.E. 567, 4 Ga.App. 
832, which holds that, in a trial for 
the illegal sale of liquor, proof of 
reputation for lewdness may be of- 
fered to discredit the testimony of a 
female witness, but the jury may be- 
lieve such a witness to be truthful, 
although not virtuous, on the ground 


State, 10 S.W. 225, 


41 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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showing that she is a common prostitute,®’ or by | showing that she is the keeper of a house of pros- 


that in that case no question was 
raised in regard to the admissibility 
of the evidence introduced, the sole 
question being as to the sufficiency 
of the evidence to support a verdict). 


Idaho.—State v. Black, 208 P. 851, 
36 Idaho 27. But see Kralick v. Shut- 
tleworth, 289 P. 74, 49 Idaho 424 (hold- 
ing, in an action for damages for se- 
duction, that plaintiff's want of chas- 
tity at the time of the alleged seduc- 
tion may be shown for impeachment). 


Towa.—Kilburn v. Mullen, 22 Iowa 
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La.—State v. Johnson, 101 So. 250, 
156 La. 875; State v. Johnson, 75 So. 
678, 141 La. 775; State v. Romero, 42 
So. 482, 117 La.-1003; State v. Bau- 
doin, 40 So. 239, 115 La. 837; State v. 
Hobgood, 15 So. 406, 46 La.Ann. 855; 
Brown v. King, 7 La.App. 546. 


Md.—Kremis v. Kremis, 161 A. 255, 
1638 Md. 223. 


Mich.—Fremd v. Carleton, 233 N.W. 


355, 252 Mich. 389; People v. Cutler, 
163 N.W. 493, 197 Mich. 6; Lunde v. 
Detroit United Ry., 143 N.W. 45, 177 


Mich. 374; People v. O’Hare, 83 N.W. 
279, 124 Mich. 515; People v. Whit- 
son, 5 N.W. 454, 43 Mich. 419. 


Minn.—State v. Cotter, 209 N.W. 4, 
167 Minn. 263. 


Miss.—Alabama & Ryn Cou. ve 
Thornhill, 63 So. 674, 106 Miss. 387. 


Neb.—Daggett v. State, 206 N.W. 
735, 114 Neb. 238. 


Nev.—State v. Larkin, 11 Nev. 314. 


N.C.—Warlick v. White, 76 N.C. 175. 
But compare State v. Spurling, 24 S. 
E. 533, 118 N.C. 1250 (holding that 
the general reputation of a witness 
for morality at the time of trial may 
be shown). 


Okl.—Kennedy v. Pawnee Trust, Go., 
126 P. 548, 34 Okl. 140. 


Pa.—Gilchrist v. McKee, 
380, 28 Am.D. 721. 


4 Watts 


Porto Rico.—Camacho vy. Balas- 
quide, 19 Porto Rico 564. 
RiI-—Kiolb! v> Union KR. Co%, 49-A. 


392, 238 R.I. 72, 91 Am.S.R. 614. 


Tenn.—Merriman vy. State, 3 Lea 
393. 
Tex.—Jones vy. State, 13 Tex. 168, 


62 Am.D. 550; Daniels v. Starnes, 
(Civ.App.) 61 S.W.(2d) 548, 551 [quot 
Cyc]; San Antonio v. Wildenstein, 
109 S.W. 281, 49 Tex.Civ.App. 514; 
Underwood Typewriter Co. v. Shoul- 
dis, (Civ.App.) 253 S.W. 935; Calla- 
brizzi v. State, 288 S.W. 207, 105 Tex. 
Cr. 272; Walker v. State, 287 S.W. 
497, 105 Tex.Cr. 141; Bullock v. State, 
270 S.W. 1018, 99 Tex.Cr. 543; Hays 
v. State, 234-S.W. 898,.90 Tex.Cr. 355; 
Crow: v. State, 230 S.W. 148, 89 Tex. 
Cr. 149; Sapp v. State, 223 S.W. 459, 
87 Tex.Cr. 606; Flewellen v. State, 
204 S.W. 657, 83,.Tex.Cr. 568; Scott 
v. State, 185 S.W. 994, 79 Tex.Cr. 474; 
Phillips v. State, 164 S.W. 1004, 73 
Tex.Cr. 317; Spearman v. State, 152 
S.W. 915, 68 Tex.Cr. 449, 44 L.-R.A.N. 
S. 243; Florence v. State, 134 S.W. 
689, 61. Tex.Cr. 238; Ellis v. State, 
117 S.W. 978, 56 Tex.Cr. 14, 133 Am. 
S.R. 953; Hall v. State, 66 S.W. 783, 
43 Tex.Cr. 479; Woodward v. State, 
58 S.W.' 135, 42 Tex.Cr. 188. But see 
Anderson v. State, 275 S.W. 1036, 101 
Tex.Cr. 294 (holding in a prosecu- 
tion for aggravated assault, that 
argument of district attorney urg- 
ing jury not to believe witness be- 
cause her veracity had been impeach- 
ed, and because of her bad reputation 
for virtue and chastity, was not error, 
since it is reasonable to suppose that 


. 


a notoriously unchaste woman is not 
as apt to tell truth as one of spotless 
character). 


Va.—Cutchin v. City of Roanoke, 
74 S.E. 408, 1138 Va. 452. 


Wis.—Goodwin y. State, 
170, 114 Wis. 318. 


[a] Reasons for rule.—(1) ‘Un- 
chastity does not raise a presumption 
of untruthfulness, nor disqualify a 
person from becoming a witness, nor 
discredit him so as to make his testi- 
mony unworthy of belief.” Butler 
v. State, 113 So. 699, 700, 94 Fla. 163; 
Sealey v. State, 105 So. 137, 138, 89 
Fla. 439. (2) “Chastity is one trait 
of character, truthfulness quite an- 
other, and since the same constituent 
qualities of mind and heart do not 
necessarily inhere in or run common 
to both, the existence or nonexistence 
of the one would, in our opinion, have 
no reasonable tendency to render 
probable or improbable the possession 
of the other.”” Underwood Typewriter 


90 N.W. 


Co. v. Shouldis, (Tex.Civ. App.) 253-8. 
W. 935, 941. 
[b] MTlustrations.—(1) In a prose- 


cution for murder, testimony that the 
state’s witness engaged in carnal] in- 
tercourse with various men-is inad- 
missible to impeach such witness. 
Crow v. State, 230 S.W. 148, 89 Tex. 
Cr. 149. (2) In a murder prosecution, 
refusal to allow defendant to impeach 
the credibility of a female witness by 
an attack on her character for chas- 
tity is not erroneous, especially where 
defendant was givén an opportunity 
to contradict the government’s testi- 
mony offered in rebuttal that her 
reputation for chastity was good. 
Conner v. UU. S3e7iB2(2d)9313; (3) In 
a prosecution for an assault with in- 
tent to kill, evidence that the woman 
assaulted was a woman of loose char- 
acter and in the habit of being in- 
decently familiar with other men is 
inadmissible as affecting her credi- 
bility. Scott v. State, 185 S.W. 994, 
79 Tex.Cr. 474. (4) In an action for 
assault and battery, evidence regard- 
ing plaintiff's alleged unchastity could 
not affect the credibility of plaintiff 
as a witness. Daniels v. Starnes, 
(Tex.Civ.App.) 61 S.W.(2d) 548. (5) In 
a prosecution for shooting with intent 
to murder, where the witness had tes- 
tified that while standing on a gal- 
lery of defendant’s residence she saw 
a man resembling the complaining 
witness pass, it was error to permit 
the witness over defendant’s objec- 
tion to be asked if defendant’s resi- 
dence was known as 2 “honk-a-tonk”’ 
or not, it being improper to impeach 
a female witness by an attack on her 
chastity. State v. Johnson, 101 So. 
250, 156 La. 875. (6) In a prosecution 
tor perjury for having testified in his 
wife’s action for a divorce that he had 
not had intercourse with her before 
their marriage, in which the former 
wife had testified as to such inter- 
course, evidence that at the time of 
the trial her general reputation for 
chastity was bad is inadmissible. 
Spearman v. State, 152 S.W. 915, 68 
Tex.Cr. 449). 44° LIRIAYNIS, 243. 9 °(7) 
In proceedings to remove a mayor 
from office, a female employee, who 
testified that he locked his office door 
and put down the blinds and took 
liberties with her, could not be im- 
peached by evidence as to her repu- 
tation for chastity. Cutchin v. City 
of Roanoke, 74 S.H. 403, 113 Va. 452. 


{c] Mistress.—Evidence that the 
witness kept company with married 
men and that they kept her is not ad- 
missible for the purpose of impeach- 
ment, Flewellen v. State, 204 S: Ww. 
657, 88 Tex.Cr. 568. j 


{d] Lewd habits.—In a prosecution 
for larceny, it was not permissible for 
defendant to show that the prosecuf- 
ing witness was a woman of lewd 
habits. Fennell v. State, 82 So. 569, 
17 Ala.App. 121. 


[e] Male witness.—A male witness 
cannot be impeached by evidence of 
his reputation for unchastity. Terry 
v. State, 74 So. 756, 15 Ala.App. 665; 
Cline v. State, 10 S.W. 225, 51 Ark. 
140; Phillips v. State, 164 S.w. 1004, 
73 Dex. Cr sat: 


57. U.S.—McKuhe v. U. s., 296 EF. 
480; U. S. v. Masters, 26 F.Cas. No. 
155 739, 4 Cranch C.C. 479. 


Ala.—Rhea v. State, 14 So. 853, 100 
Ala. 119; Birmingham Union Ry. Co. 
v. Hale, 8 So. 142, 90 Ala. 8, 24 Am.S.R. 
748; McInerny v. Irvin, 7 So. 841, 90 
Ala. 275; Oliver v. State, 184 So. 892, 
24 Ala.App. 292 [cert den 134 So. 894, 
223 Ala. 167]; Huckabaa v. State, 58 
So. 684, 4 Ala.App. 68. 


Cal.—People v. Chin Hane, 41 P. 697, 
108 Cal. 597; People v. Vatek, 236 P. 
163, 71 Cal.App. 453. 


Ga.—Smithwick v. Evans, 24 Ga. 
461. But see Weathers v. Barksdale, 
30 Ga. 888 (holding that the credit 
of a female witness may be impeached 
by proving her to be a common pros- 
titute). 


Mass.—Commonwealth v. Vanden- 
hecke, 143 N.E. 387, .248 Mass. 403; 
Com. v. Churchill, 11 Mete. 538, 45 Am. 
D. 229. Contra Com. v. Murphy, 14 
Mass, 387. 


Mich.—People v. Tomezak, 231 N. 
W. 63, 250 Mich. 679. 


Miss.—Alabama & V. Ry. 
Thornhill, 68 So. 674, 106 Miss. 387; 
Tucker v. Pucker, 19 So. 955, 74 Miss. 
93, 32 L.R.A. 623; Smith v. State, 58 
Miss. 867 [overr Head v. State, 44 
Miss. 731]. 


Neb.—Dagegett v. State, 
735, 114 Neb. 238. 


N.Y.—Wehrkamp v. Willett, 4 Abb. 
Dec. 548, 1 Keyes 250; Bakeman v. 
Rose, 14 Wend. 105 [aff 18 Wend. 146]; 
Jackson vy. Lewis, 13 Johns. 504 [aff 
17 Johns. 475]. 


Tex.—Underwood Typewriter Co. v. 
Shouldis, (Civ.App.) 253 S.W. 935; 
Ellis v. State, 117 S.W. 978, 56 Tex, 
Creel ees Am.S.R. 95 Sp McCray ie 
State, 44 “S.W. 170; 38 Tex.Cr, 609; 
Stayton v. State, 22 S.W. 38, 32 Tex. 
Cr. 33. Contra Wood v. State, 206 S. 
W. 349, 84 Tex.Cr. 187 (holding that 
testimony of a witness might have 
been discredited by proof of her gen- 
eral reputation as a prostitute); Big- 
liben v. State, 151 S.W. 1044, 68 Tex. 
Crt 530 (holding, in a pros ecution for 
statutory rape, that accused may, to 
affect the credit of the prosecutrix, 
show that, prior to the alleged offense, 
she was a common prostitute). 


Vt:—Spears v.. Forrest, 15 Vt. 435; 
State v. Smith, 7 Vt. 141; Morse vy. 
Pineo, 4 Vt. 281. 


[a] Tllustration.—In an action for 
malicious prosecution resulting from 
plaintiff’s arrest and prosecution for 
the theft of a typewriter after having 
purchased it on the installment plan, 
evidence tending to show that plaintiff 
had followed the life of a public pros- 
titute was not admissible to impeach 
her credibility as a witness. Under- 


Co., Vv. 


206 N.W. 


‘wood Typewriter Co. v. Shouldis, (Tex. 


Civ.App.) 253 S.W. 935. 


{b] Record of prior proceeding.— 
In a divorce suit, admitting a tran- 
script of testimony, given in an un- 
contested divorce suit brought by a 
former husband, that defendant had 
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titution.®8 


her credibility;°® but where, as 


pens in such eases, the chastity or the reverse 
of the prosecuting witness has a material bear- 
ing on the issues of the case, it may be shown as 


Even though the case involves carnal 
relations with the witness, her lack of chastity can- 
not be shown for the mere purpose of affecting 
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frequently hap- 


bearing on such issues and the eredibility of her 


been an inmate of a house of prosti- 
tution, is unauthorized. Kremis v. 
Kremis, 161 A. 255, 163 Md. 223. 


[ce] Cause of bad character inad- 
missible.—“By a notorious want of 
chastity, a female will certainly ob- 
tain a had character, and her general 
reputation, if she has acquired any, 
may be given in evidence to impeach 
her; but not the particular and inde- 
pendent fact that she is a prostitute, 
or keeps a house of ill-fame—the 
cause producing her bad character 
can not be inquired into, unless on 
cross-examination.” Birmingham Un- 
ion R. Co. v. Hale, 8 So. 142, 90 Ala. 
8, 11, 24 Am.S.R. 748. 


{d] Hostile witness.—In a prose- 
cution for transporting and possess- 
ing intoxicating liquor in violation of 
the Dean Law, it was competent for 
the state to ask a woman who had the 
room next defendant and his wife, and 
who testified for defendant, she be- 
ing a hostile witness, if she was not 
a common prostitute, although she 
‘had already stated she had a room in 
the hotel kept by defendant, consider- 
ation of such question being limited 
by the court in its charge to the cred- 
ibility of the witness. Campbell v. 
State, 230 S.W. 695, 89 Tex.Cr. 243. 


[e] Independent evidence, offered 
for impeachment purposes, that cer- 
tain state’s witnesses were by repu- 
tation prostitutes, is properly exclud- 
ed. Oliver v. State, 134 So. 892, 24 
Ala.App. 242 [cert den 134 So. 894, 223 
Ala. 167]. 


58. Birmingham Union Ry. Co. v. 
Hale, 8 So. 142; 90 Ala. 8, 24 Am.S.R. 
748; Oliver v. State, 134 So. 892, 24 
Ala.App. 292 [cert den 134 So. 894, 
223 Ala. 167]; Huckabaa v. State, 58 
So. 684, 4 Ala.App. 68; Commonwealth 
v. Vandenhecke, 143 N.E. 337, 248 
‘Mass. 403; San Antonio & A. P. Ry. 
‘Co. v. Blair, (Civ.App.) 184 S.W. 566 
‘Lerror refused 196 S.W. 502, 11538, 108 
Tex. 434]; State v. Fournier, 35 A. 
178, 68 Vt. 262. 


59. Ala.—Swint vy. State, 45 So. 901, 
154 Ala. 46. 


Cal.—People v. Johnson, 39 P. 622, 
106 Cal. 289; People v. Bell, 274 P. 
393, 96 CalLApp. 503; People w 
Kruvosky, 200 P. 831, 53 Cal.App. 744; 
People v. Murphy, 200 P. 484, 53 Cal. 
App. 474; People v. Williams, 199 P. 
56, 52 Cal.App. 609; People v. Burke, 
122 BP) 1435, 28 CalsApp. 72. 


Sees eee, Var Uist SourtlsA pp, CG: 
34. 


Fla.—Nickels v. State, 106 So. 479, 
90 Fla. 659. 


Iowa.—State v. Nadel, 29 N.W. 451, 
69 Iowa 478. 


La.—State v. Patterson, 147 So. 62, 
176 La. 1013; State v. Menard, 126 So. 
921, 169 La. 1197; State v. Gibbs, 95 
So. 716, 153) Tua. 204, 


Mich.—People v. Wilson, 99 N.W. 6, 
136 Mich. 298. 


Minn.—State v. Dahl, 186 N.W. 580, 
151 Minn. 318; State v. Perry, 186 N. 
W. 310, 151 Minn. 217. 


Mont.—State v. Duncan, 266 P. 400, 
82 Mont. 170. 


N.J.—State v. Lodeserto, 130 A. 722, 
8 N.J.Misce. 1091. 


Okl.—Malone v. State, 267 P. 486, 
40 Okl.Cr. 102; Chandler v. State, 236 
P9217, 31 Okl.Cr. 26; Walker v. State, 
126 P. 829; 8 Okl.Cr. 125. 


R.I.—State vy. Pearson, 
49 RI. 386. 


Tex.—Hennington v. State, 274 S.W. 
599, 101 Tex.Cr. 12; Richardson v. 
State, 70" SWa,320; 445 NexiCr, 210. 
But see Walls v. State, 153 S.W. 130, 
69 Tex.Cr. 317 (holding that, under the 
circumstances of the case in which 
accused seduced the prosecutrix by 
virtue of a promise of marriage, the 
fact of her subsequent misconduct 
with others could. be:considered on the 
question of her credibility as a wit- 
ness). 


Utah.—State v. Hilberg, 61 P. 215, 
22. Utah 27. But compare U. S. ¥. 
Bredemeyer, 22 P. 110, 6 Utah 143 
(holding that, on trial for adultery, 
where the only evidence against de- 
fendant is that of the girl with whom 
it is charged that the crime was com- 
mitted, it is error to reject evidence 
of the bad character of the witness). 


Vt.—State v. Stimpson, 62 A. 14, 78 
ee 124, 1 L.R.A.N.S. 1153, 6 Ann.Cas. 


143 A. 413, 


[a] In statutory rape prosecution. 
—(1) Defendant raising questions of 
the prosecutrix’ pregnancy and child’s 
paternity cannot impeach her by proof 
of general reputation or particular 
acts. State v. Menard, 126 So. 921, 
169 La. 1197. (2) Unchaste conduct 
and character of the prosecuting wit- 
ness cannot be shown as affecting her 


credibility. Sacks v. U. S., 41 App.D. 
C. 34. 5 
[b] In bigamy case.—On indict- 


ment for bigamy, evidence of the un- 
chaste character of the complaining 
witness, with whom the illegal mar- 
riage is alleged to have been contract- 
ed, is inadmissible to discredit her 
testimony. State v. Nadel, 29 N.W. 
451, 69 lowa 478. 


60. U.S.—Gish vy. Wisner, 288 F. 
2. 


Cal.—People v. Benson, 6 Cal. 221, 
65 Am.D. 506. 


ae) E oer lged v. U. S., 38 App.D.C. 
566. 


Ga.—Wheeler v. State, 97 S.E. 408, 
148 Ga. 508; Black v. State, 47 SE! 
aie 119 Ga. 746; Camp v. State, 3 Ga. 


La.—State v. Ouzts, 110 So. 497, 162 
La, 340. 


Mich.—People vy. Cowles, 224 N.W. 
387, 246 Mich. 429; People v. Keller, 
198 N.W. 939, 227 Mich. 520. 


Tex.—Reed v. State, 183 S.W. 1168, 
79 Tex.Cr. 222. See Calhoun v. State, 
214 S.W. 335, 85 Tex.Cr. 496 (holding 
that, in a prosecution for rape, it was 
error to exclude evidence of specific 
acts of immorality, and that the prose- 
cutrix was in the habit of bestowing 
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testimony thereon.*® In conformity with the rule 
that particular facts or particular wrongful or im- 
moral acts cannot be shown to impeach a witness,°* 
a witness cannot, unless such matters have a direct 
and material bearing on the issues of the case,®” be 
impeached by showing particular acts of unchas- 
tity,°? or the maintenance of illicit relations with a 


her carnal favors indiscriminately, as 
affecting her credibility and as a miti- 
gating fact affecting the penalty). 


[a] Lascivious acts.—Where it is 
an issue whether a witness is of 
chaste character, and she had testified 
that she was, testimony of lascivious 
acts on her part is admissible as im- 


peachment. Reed v. State, 183 S.W. 
1168, 79 Tex.Cr. 282. 
[b] ‘Prosecution for procuring.— 


The state’s attorney could cross-ex- 
amine the woman involved, who testi- 
fied for defendant, as to whether she 
was in the habit of having intercourse 
with men. Vann v. State, 206 S.W. 80, 
84 Tex.Cr. 97. 


In rape prosecution see Rape §§ 109-— 
at 5 


61. See supra § 1044. 


62. Eakin v. State, 
771, 120 ‘Tex.Cr. 340. 


[a] Mllicit relations with murdered 
man.—Where defendant, accused of 
murder, claimed that deceased 
ravished defendant’s wife, testimony 
that the witness saw deceased and de- 
fendant’s wife together in a vacant 
house was admissible, as affecting the 
credibility of accused’s wife in assert- 
ing she was ravished. Eakin v. State, 
49 S.W.(2d) 771, 12@ Tex.Cr. 340. 


63. Ala.—Lowman v. State, 50 So. 
43, 161 Ala. 47; Cole v. State, 75 So. 
261, 16 Ala.App. 55. 


Ariz.—Fuller v. State, 205 P. 324, 
23 Ariz. 489; Sage v. State, 195 P. 533, 
22 Ariz. 151. 


Ark.—Nimmo y. Sims, 13 S.W.(2d) 
304, 178 Ark. 1052; Davis v. State, 234 
S.W. 482, 150 Ark. 500; Lockett v. 
State, 207 S.W. 55, 136 Ark. 473; Bel- 
Lord ave potate, 131. SVWie Woe, 9G Amie 
274; Pleasant v. State, 15 Ark. 624. 


Cal.—In re Gird’s Estate, 108 P. 
499, L57 Cale 534i 13a Ain. S. ep ode 
People v. Crandall, 57 P. 785, 125 Cal. 
129; People v. Casanova, 202 P. 45, 54 
Cal.App. 439; People v. Longland, 199 
P. 546, 52 Cal.App. 499; People .v. 
Burrows, 150 P. 382, 27 Cal.App. 428; 
People v. Burke, 122 P. 435, 18 Cal. 
App. 72. 


Ga.—Wheeler v. State, 97 S.E. 408, 
148 Ga. 508; Black v. State, 47 S.E. 
3870, 119 Ga. 746; Johnson vy. State, 61 
Ga. 305; Weathers v. Barksdale, 80 
Ga. 888; Clarke v. State, 153 S.E. 616, 
41 Ga.App. 556; Morgan v. State, 86 S. 
BE. 281, 17 Ga.App. 124; Connell v. 
State, 72 S.E. 304, 9 Ga.App. 818. 


Idaho.—State v. Black, 208 P. 851, 
36 Idaho 27; State v. Farmer, 201 P. 
33, 34 Idaho 370; State v. Pettit, 193 
P. 1015, 33 Idaho 326; State v. Hen- 
derson, 114 P. 30, 19 Idaho 524. 


Ill.—Dimick v. Downs, 82 Ill. 570. 


Ind.—Spencer ¥. Robbins, 5 N.E. 
726, 106 Ind. 580. 


Kan.—State v. Wiswell, 280 P. 780, 
128 Kan. 659; State v. Lyons, 191 P. 
281, 107 Kan. 312. 


Ky.—Lane v. Commonwealth, 121 
S.W. 486, 1384 Ky. 519. 


49 S.W.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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particular individual,** or with others than the one 
the case in issue relates to,°° or by. proof that the 
witness was living®® or had lived®* with a person not 


La.—State v. Gibbs, 95 So. 716, 153 
La. 274. 


Md.—Rau v. State, 105 A. 867, 133 
Mad. 613; Richardson v. State, 63 A. 
317, 43 Md. 112. 


Minn.—State v. Abdo, 206 N.W. 933, 
165 Minn. 440. 


Mo.—State v. Taylor, 8 S.W.(2d) 29, 
320 Mo. 417; State v. Harmon, 296 S. 
W. 397, 317 Mo. 354; State v. Cox, 
263 S.W. 215; State v. Luckett, 246 
S.W. 881; State v. Loness, 238 S.W. 
112; State v. Lasson, 238 S.W. 101; 
State v. Sibley, 33 S.W. 167, 131 Mo. 
519, 31 S.W. 103838, 132 Mo. 102, 53 Am. 
S.R. 477; State v. Rogers, 18 S.W. 976, 
108 Mo. 202. 


Neb.—Daggett v. State, 206 N.W. 
735, 114 Neb. 238. 


Okl.—National Surety Co. v. Okla- 
homa Nat. Life Ins. Co., 165 P. 161, 74 
Okl. 27. 


Or.—State v. McKiel, 259 P. 917, 
122 Or. 504; Leverich v. Frank, 6 Or. 
212. 


Porto Rico.—Camacho v. Balas- 
quide, 19 Porto Rico 564. 
Tex.—Parks v. State, 2 S.W.(2d) 


245, 108 Tex.Cr. 576; Patella v. State, 
294 S.W. 571, 106 Tex.Cr. 652; Linder 
v. State, 250 S.W. 703, 94 Tex.Cr. 316; 
Robinson v. State, 244 S.W. 599, 92 
Tex.Cr 527; Hays v. State, 234 S.W. 
898, 90 Tex.Cr. 355; Bigliben v. State, 
151 S.W. 1044, 68 Tex.Cr. 530. 


Wash.—State v. Holcomb, 132 P. 
416, 73 Wash. 652; State v. Harsted, 
119 P. 24, 66 Wash. 158. 


[a] Individual acts of intercourse 
may not be shown in a prosecution for 
statutory rape to impeach prosecutrix. 
State v. Henderson, 114 P. 30, 19 Idaho 
524; Bigliben v. State, 151 S.W. 1044, 
68 Tex.Cr. 530. 


[b] Illicit relations with others.— 
In a prosecution for maliciously ex- 
ploding dynamite with intent to de- 
stroy the prosecuting witness, who 
had charged accused with paternity of 
her child, evidence of other immoral 
acts of the prosecuting witness not 
within the period affecting the ques- 
tion of paternity were inadmissible 
for purposes of impeachment. People 
vy. Burke, 122 P.. 435, 18 Cal-App, 72: 


[c] Adultery.—(1) That the wit- 
ness had at various times and places 
committed adultery cannot be shown 
for the purpose of impeachment. 
Dimick v. Downs, 82 Ill. 570. (2) In 
an intoxicating liquor prosecution, 
where there was no effort made to 
show the general reputation of a state 
witness, a refusal to permit defendant 
to prove that the witness on one oc- 
casion registered at a hotel as the 
wife of a man with whom she stayed 
that night, who was not her husband, 
was not error. Robinson y. State, 244 
S.-W. 599, 92 Tex.Cr. 527. 


[ad] Lewdness.—It could not be 
shown in the way of original attack 
upon a witness that on one or more 
occasions he had been charged with 


lewdness. Lowman v. State, 50 So. 43, 
161 Ala. 47. 
[e] Kissing. — Where prosecutrix 


in an assault with intent to rape case 
on cross-examination admitted having 
kissed two men to whom she had been 
engaged, but denied having kissed an- 
other one, testimony of such other 
that he had kissed her and she had 
kissed him was inadmissible for the 
purpose of impeachment. Linder vy. 
State, 250 .S.W. 703,94 Tex.Cr. 316. 


% 
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{f] Acts of accused.—In a prose- 
cution of a woman for arson, testi- 
mony as to frequent acts of intimacy 
between defendant and a confessed 
accomplice during a period of time 
commencing a long time prior to the 
commission of the act, without a 
showing of any connection between 
defendant’s immoral acts and the com- 
mission of the crime of arson, is 
ground for reversal. People v. Long- 
land, 199 P. 546, 52 Cal.App. 499. 


{g] Depositions.—Depositions re- 
specting the reputation of the prose- 
cutrix for chastity based on specific 
incidents were inadmissible in evi- 
dence. State v. Wiswell, 280 P. 780, 
128 Ky. 659. 


Admissibility of evidence as to 
specific acts of unchastity generally 
see Evidence § 579 notes 41-43. 


64. Ala.—Crawford v. State, 21 So. 
214, 112 Ala. 1. 


Ark.—Ware v. State, 121 S.W. 927, 
91 Ark. 555. 


Cal.—People v. Clarke, 63 P. 138, 
130 Cal. 642; People v. Sherman, 32 P. 
879, 98 Cal. xviii; People v. Cuin, 149 
P. 795, 27 Cal.App. 316. 


D.C.—Ellis v. District of Columbia, 
45 App.D.C. 384. 


Ga.—Wheeler v. State, 97 S.E. 408, 
148 Ga. 508. 


Ill.— People v. Goodrich, 
542, 251 Ill. 558. 


Ky.—Buster v. Commonwealth, 55 
S.W.(2d) 18, 246 Ky. 322. 


La.—State v. Menard, 126 So. 921, 
169 La. 1197. 


Md.—Rau v. State, 105 A. 867, 133 
Md. 613; Jones v. State, 103 A. 459, 
132 Md. 142; Shartzer v. State, 63 Md. 
149, 52 Am.R. 501. 


Mass.—Commonwealth v. Vanden- 
hecke, 143 N.H. 337, 248 Mass. 403. 


Mo.—State v. Cox, 263 S.W. 215; 
Wright v. Kansas City, 86 S.W. 452, 
187 Mo. 678. 


N.C.—Edwards v. Price, 78 S.E. 145, 
162 N.C. 243. 


Tex.—Johnson v. State, 45 S.W.(2d) 
989, 119 Tex.Cr. 510; Boney v. State, 
7 S.W.(2d) 961, 110 Tex.Cr. 371; Hays 
v. State, 234 S.W. 898, 90 Tex.Cr. 355; 
Foote v. State, 144 S.W. 275, 65 Tex. 
Cr. 368, Ann.Cas.1916A 1184. 


Wash.—State v. Gay, 144 P. 711, 82 
Wash. 423. 


Sweet v. Gilmore, 30 S.E. 395, 52 
S.C. 530 (holding that immoral con- 
nections between a defendant and his 
witnesses, not directly touching their 
veracity, unless to the extent of show- 
ing their characters to be bad, will 
not render them unworthy of belief). 


{a] Illustrations.—(1) Permitting 
the jury’s consideration of evidence 
of illicit relations between defend- 
ant’s witness and deceased’s wife, as 
affecting the witness’ credibility, was 
prejudicial error in a murder prose- 
cution. Buster v. Commonwealth, 55 
S.W.(2d) 18, 246 Ky. 322. (2) In a 
prosecution for homicide, where de- 
fendant claimed that, in an alterca- 
tion with deceased over his illicit 
relations with defendant’s wife, de- 
fendant shot deceased in self-defense, 
testimony that defendant had illicit 
relations with deceased’s daughter 
which were wholly unknown to de- 
ceased, was not admissible to impeach 
defendant who was a witness for him- 
self. Ware v. State, 121 S.W. 927, 
91 Ark. 555. (3): In a rape prosecu- 


96 N.E. 


[70 C.J.] 845 


his or her spouse, or that the witness was divorced 
for adultery,®* or by particular facts upon which the 
reputation for unchastity is based.®® In a proceeding 


tion evidence of act with another girl 
was inadmissible as impeaching evi- 
dence. Boney v. State, 7 S.W.(2d) 
961, L110) Tex:Cr, 371. 


[b] Misconduct.—In a rape trial, 
evidence of misconduct of a witness 
for the state with person not defend- 


ant cannot be shown. Marion v. 
State, 190 S.W. 499, 80 Tex.Cr. 478. 
[c] With accused.—(1) In a pros- 


ecution for the larceny of a cow 
leased with others to the one from 
whose possession it was .taken, evi- 
dence of the lessee’s illicit relations 
with defendant was not admissible to 
impeach the lessee’s credibility. 
People v. Cuin, 149 P. 795, 27 Cal.App. 
316. (2) In a prosecution for inde- 
cent exposure, where it is charged 
that the offense was committed in 
an apartment house, it is error, even 
though the defendant testified for 
himself, to permit the janitor of the 
house to testify as a witness for the 
prosecution that the accused there 
maintained improper relations with 
a woman named. Ellis v. District of 
Columbia, 45 App.D.C. 384. 


65. People v. Kruvosky, 200 P. 831, 
53 Cal.App. 744; State v. Abdo, 206 
N.W. 933, 165 Minn. 440. 


66. Shively v. U. S., 299 EF. 710 
[cert den 45 S.Ct. 99, 266 U.S. 619, 69 
L.Ed. 471). 


67. State v. Morgan, 84 So. 589, 147 
La. 205 [cert den 40 S.Ct. 588, 253 
U.S. 498, 64 L.Ed’ 1032]; Willgues v. 
Pennsylvania R. Co., 298 S.W. 817, 
318 Mo. 28. : 


{a] Thus, in an action by a wife 
for the death of her husband, her 
signed statement tending to show 
that she made a trip to Texas with 
a man other than her husband, and 
lived with him as his wife, offered 
for the purpose of impeachment, is 
properly excluded. Willgues_ v. 
Pennsylvania R. Co., 298 S.W. 817, 
318 Mo. 28. ~ 


[b] Another man’s wife.—The dis- 
trict attorney’s question to a witness 
as to whether the witness had not 
run off with another man’s wife, 
where not material to the case, is 
improper. State v. Morgan, 84 So. 
589, 147 La. 205 [cert den 40 S.Ct. 
588, 253 U.S. 498, 64 L: Ed. 1032]. 


68. White v. State) 177 S.W. 93, 
76 Tex.Cr. 612; Knight v. State, 147 
S.W: -268) 66 "Tex/@r. 1335: "Warle iy 
State, 142 S.W. 1181, 64 Tex.Cr. 537. 


69. See cases infra this note. 


[a] Arrest.—Evidence of the par- 
ticulars of the arrest of a witness for 
immoral acts with a woman in a 
rooming house cannot be properly put 
in evidence to discredit such witness. 
National Surety Co. v. Oklahoma Nat. 
Life, InssCo., 165). V6l, 74 Ok wor. 


[b] Cohabitation prior to mar-' 
riage.—Permitting the state to intro- 
duce evidence that accused lived with 
his wife some time before the mar- 
riage ceremony is error. State v. Ab- 
do, 206 N.W. 933, 165 Minn. 440. 


[e] Court records.—(1) In an ac- 
tion by a railroad employee for inju- 
ries, records of divorce proceedings 
and default judgments against plain- 
tiff by two wives were not competent 
evidence against plaintiff as affect- 
ing his credibility as a witness, be- 
cause defendant was not a party to 
such divorce case. Page v. Payne, 
240 S.W. 156, 293 Mo. 600. (2) A rec- 
ord of a divorce proceeding in which 
it was found by the jury that the wit- 
ness had committed adultery is not 
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in which a witness testifies that another admitted 
illicit relations with a certain person, statements by 
such person denying the illicit relations are inadmis- 
sible upon the credibility of the witness.*° 
ness cannot be impeached or diseredited by testimony 
that a person not a witness is indicted for having 


raped her." 


Encourager of prostitution. 


admissible to affect his credibility. 
Com. v. Stevenson, 127 Mass. 446. 


[d] Disease.—(1) Where, on a 
trial for assault with intent to com- 
mit sodomy on a boy eleven years 
old, there was no direct offer to prove 
that the boy suffered from syphilis 
in the mouth, the exclusion of evi- 
dence as to: whether a physician had 
examined the boy, and as to whether 
he had tested the boy’s:blood to ascer- 
tain the nresence of such disease, it 
being contended that if he had such 
disease; then he had been in the hab- 
it of committing the offense with oth- 
er men, was not erroneous under the 
rule that particular acts of immoral- 
ity cannot be shown to discredit a 
witness. State v. Harsted, 119 P. 24, 
66 Wash, 158. (2) In a prosecution 
for statutory rape the court did not 
err in denying testimony that a blood 
test showed that the prosecuting wit- 
ness had a communicable disease, but 
showed a negative result’ as to de- 
fendant.: Walker v. Commonwealth, 
264 S.W..1082, 204 Ky. 533. 


{e] Entries in hotel register.— 
Where, in an action for divorce for 
adultery, defendant’s alleged para- 
mour. testified’'on cross-examination 
only that ‘he had been informed and 
assumed that a decree of divorce, pre- 
viously granted to his former wife, 
had, been based on evidence which 
had been: received in an uncontested 
action. for divorce instituted by her, 
entries in a hotel register, indicating 
that the witness, prior to the divorce 
obtained by his wife, had been a guest 
of the hotel in company with another 
woman, were inadmissible to affect 
his. credibility, being insufficient, 
without more to show that witness 
had committed adultery in that hotel. 
pease? v. Mattison, 96 N.H. 359, 2038 


{[f]. Letter.—A witness cannot be 
impeached by a letter written to her 
by another person containing lan- 
guage which would indicate that she 
was unchaste. Leverich vy. Frank, 6 
Or. 212. 


{g] Marriage after birth of child. 
—In a rape trial, accused’s wife, tes- 
tifying for him, could not be impeach- 
ed by evidence that she and accused 
were married after birth of one or 
more of their children: Woods v. 
State, 203 S:W. 54, 83 Tex.Cr. 332. 


[h] Mliscarriage.—In a_ prosecu- 
tion for seduction, where accused’s 
witnesses were allowed to _ testify 
that the reputation of prosecutrix for 
virtue was bad, they cannot testify 
that they had heard rumors that she 
had had a miscarriage to show on 
what the reputation was based. Hart 
v. State, 175 S.W. 436, 76 Tex.Cr. 339. 


{i].. Parent of bastard.—(1) A sin- 
gle occurrence of bastardy cannot be 
shown to impeach the credit of a fe- 
male witness. Weathers v. Barks- 
dale, 30 Ga. 888; Morgan v, State, 86 
S.E. 281, 17 Ga.App. 124. (2) In a 


In a_ proceeding 
against a party for permitting the use of premises 
for purposes of prostitution, the statement of an in- 
mate of the house that defendant advised her to 
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eredibility.7? 


A wit- 


eredibility.7? 


prosecution for perjury, a question as 
to whether or not witness was moth- 
er of an illegitimate child at time 
the alleged perjured testimony was 
given by defendant was improper. 
Storey v. State, 72 So. 267, 14 Ala. 
App. 127. (3) It was not permissible 
to show that the witness, before her 
marriage to deceased, had given birth 
to a child, as specific delinquencies 
cannot be shown to impeach witness. 
Cole. v., (Staite, 75 Sor 2615 116) Ala: 
App. 55. (4) The fact of a woman’s 
illegitimate pregnancy or of her mak- 
ing a complaint for bastardy is not 
admissible as, bearing upon her cred- 
ibility as a witness. Goodwin v. 
State, 90 N.W. 170, 114 Wis. 318, 


[j] Wulgar conduct.—Im a bastar- 
dy proceeding, where it appeared 
that, after the prosecuting witness 
came to the state with her child, she 
stayed for some time at the county 
farm, evidence offered to affect her 
credibility, that during such stay she 
was guilty of certain extremely 
coarse and vulgar conduct, was prop- 
erly excluded. State v. Lyons, 191 P. 
281, 10% Kan. 312. 


70. Reed v. State, 
TowTess Crs 33D. 


[a] Denial by accomplice—In a 
prosecution for perjury, evidence of 
statements by a man with: whom it 
was claimed prosecutrix admitted im- 
proper relations denying such charge 
is inadmissible upon the credibility 
of the witness who testified to the'ad- 
mission by prosecutrix of such im- 
proper relations. Reed v. State, 174 
S.W. 1065, 76 Tex.Cr. 335. 


71. Pollard v. State, 125 S.w. 390, 
58 Tex.Cr. 299. 


174 S.W. 1065, 


72. State v. Morin, 136 A. 808, 126 
Me. 136. 
73. State v. Columbus, 133 P. 455, 


74 Wash. 290. 


[a] Evidence only cumulative.— 
“So far as the credibility of the pros- 
ecuting witness could be affected by 
evidence of her unchastity and immo- 
rality that evidence had already been 
admitted. She was a common pros- 
titute and had so testified. Evidence 
that she lived with another man cule 
would be at most only cumulative as 
to her unchaste character and would 
not otherwise tend to discredit ‘her 
testimony.’’ State v. Columbus, 133 P. 
455, 457, 74 Wash. 290. 


74 Instructions of judge with re- 
gard to impeachment of witnesses in 
criminal case see Criminal Law §&§ 
2336-2342. 


Right to impeach or discredit wit- 
ness by showing: 


Gambling see infra § 1068. 
Unchastity and prostitution see infra 
§ 1049. 


Vagrancy see infra § 1081. 


Miele cons of liquor laws see infra § 


[§§ 1049-1050 


engage in prostitution is admissible to attack her 


On trial for accepting earnings of prostitute, evi- 
dence that the prosecuting witness, subsequent to the 
offense, lived with another.man to whom she paid 
all of her earnings is not admissible as affecting her 


[§ 1050] (7) Commission of Crime.7* Except in 
some jurisdictions where such matter may be shown 
on cross-examination,’® a,witness cannot be impeach- 
ed by evidence showing the commission of. crimes‘® 


75. See infra § 1095. 


76. Ala.—Smith v. State, 49 So. 
1029, 161 Ala. 94; Nelson v. State, 65 
So. 844, 11 Ala.Mpp. 221. 


But see Lowman v. State, 50 So. 43, 
161 Ala. 47 (holding that repeated 
violations of a statute will affect one’s 
general reputation, though the act 
done is wrong merely because prohib- 
ited by statute). 


Cal.—Peovle v. Wong Ah Leong, 34 
P. 105, 99 Cal. 440; People v. O’Brien, 
DL we. 45,.96 Calo. 


Idaho,—Anthony v. State, 55 P. 884, 
6 Idaho 3838. 


Iowa.—State v. Sater, 8 Iowa 420. 


Ky.—Etherton v. Commonwealth, 
55 S.W.(2d) 343, 246 Ky. 553; Young 
% Commonwealth, 294 S.W. 795, 220 

y,. 59, 


La.—State v. Allemand, 96 So. 552, 
153 La. 741. 


Mass.—Berman v. Coakley, 153 N. 
E. 463, 257 Mass. 159. 


Mo.—State v. Cole, 213 S.W. 110; 
State v. Shepherd, 192 S.W. 427; State 
v. Banks, 167 S.W. 505, 258 Mo. 479. 


N.J.—Bullock v. State, 65 N.J.Law 
557, 47 A. 62, 86 Am.S.R. 668. 


N.Y.—Derrick v. Wallace, 112 N.E. 
440, 217 N.Y. 520; Carlson v. Winter- 
son, 31 N.Y.S. 430, 10 Mise. 388 [aff 
29°.NVY.S.. (1142, 9) Mises: 711; and aff 
42 N.E. 347, 147 N.Y. 652 (reh den 
43 N.E. 986, 148 N.Y. 754)]. 


Okl.—Sims v. State, 146 P. 914, 11 
Okl. Cr. 382. 


Tex.—Flewellen v. State, 204 S.W. 
657, 838 Tex.Cr. 568; Hawthorne v. 
State, 190 S.W. 184, 80 Tex.Cr. 264; 
Ballard v. State, 160 S.W. 716, 71 Tex. 
Cr. 587; Kaufman v. State, 159 S.W. 
58, 70 Tex.Cr. 488; McAfee v. State, 
17 Tex.App. 135. 


Vt.—Crane v: Thayer, 18 Vt. 162, 
46 Am.D. 142. 


[a] Alteration of records.—It was 
error to compel one of defendant’s 
witnesses to state whether he and 
defendant had participated in the al- 
teration of a record other than that 
charged in the indictment. People 
v. Wong Ah Leong, 34 P. 105, 99 Cal. 


440; People v. O’Brien, 31 P. 45, 96 
Gals 1Ak 
[b] Attempt to debauch child.— 


Defendant in a rape case cannot be 
impeached by evidence of an attempt 
to debauch a child a year before the 
crime for which he is on trial was 
committed. Anthony vy. State, 55 P. 
884, 6 Idaho 383.)s 


[ec] Accused.—Under the direct 
provisions of Rev. St. (1909) § 6283, 
when defendant becomes a witness, it 
is proper to prove his conviction of 
other crimes, but not that he has 
committed other crimes of which he 
has never been convicted. State v. 
Banks, 167 S.W. 505, 258 Mo. 479. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or misdemeanors™’ of which the witness has not been 
convicted, as, for example, arson,’® assault,’® bur- 
glary,®° carrying a gun,*! earrying concealed weap- 
ons,*? compounding a felony,®* counterfeiting,®* for- 
gery,°® harboring criminals,8* homicide,*? issuing 
bad checks,*® robbery,®® seduction,®® shooting anoth- 
er,°! stealing,®? or an effort to induce violations of 
However, it has been 
held that, where, in a criminal prosecution, it appears 
during the course of the trial that aceused is guilty 
of other crimes, such fact may be considered as bear- 
ing on the credibility of accused as a witness;°* and 
in an action on a fire insurance policy evidence that 
insured set fire to the dwelling containing the insur- 
ed articles has been held proper for the purpose of 
testing the credibility of plaintiff as a witness.®® 


the Mann White Slave Act.°8 


Offenses similar to that for which accused on trial. 
Where a defendant in a criminal prosecution offers 
himself as a witness, his credibility may be assailed 


[d] Threat with deadly weapon.— 
Permitting questions whether accus- 
ed pointed a gun at the witness on 
another occasion and threatened him, 
and questions insinuating that_ the 
witness was afraid of ‘accused is 
prejudicial. Young v. Common- 
wealth, 294 S.W. 195, 220 Ky. 59. 


[e] Records of, cases to which 
witness not party.—Records of for- 
mer cases in which it was decided 
that defendant had been a party to 
conspiracies to extort money, but in 
which defendant was not a party, 
were inadmissible to affect his cred- 
ibility in a suit based on such an al- 
leged conspiracy. Berman v. Coak- 
ley, 153 N.E. 468, 257 Mass. 159. 


[f] Where party has endeavored 
to sustain credit of his witness by 
showing his conduct in certain trans- 
actions, he cannot complain because 
the other party is allowed to rebut 
such showing by evidence that such 
witness had been guilty of an act 
of larceny. Prevost v. Simeon, 4 La. 
472, 475 (where it was said: ‘The 
testimony on both sides was illegal”). 


77. Mullikin v. State, 240 P, 1099, 
32 Okl.Cr. 226. 


78. Greenwood vy. 
662, 84 Tex.Cr. 548. 


79. McBride v. State, 7 S.W.(2d) 
1091, 110 Tex.Cr. 308. 


[a] TIllustration—In a homicide 
case growing out of difficulty over the 
theft of tools, permitting the state to 
impeach defendant by proof of a prior 
assault of one placing a lien on de- 
fendant’s property was error. Mc- 
Bride v. State, 7 S.W.(2d) 1091, 110 
Tex.Cr. 308. 


80. Woodward v. State, 99 So. 156, 
19 Ala.App. 577. 


8lL. People v. Wong Ah Leong, 34 
P. 105, 99 Cal. 440; Capshaw v. State, 
166 S.W. 737, 73 Tex.Cr. 609. 


82. Bivins v. State, 93 S.H. 213, 147 
Ga. 229. 


83. Pope v. State, 
Tabex Cr e26d. 


[a] fIllustration.—In a prosecu- 
tion for embezzlement, evidence that 


State, 208 S.W. 


158 S.W. 527, 


the prosecuting witness has com-' 


pounded a crime by agreeing not to 
prosecute if his loss is made good is 
inadmissible. Pope v. State, 158 S.W. 
B27 WAP Tex Cr-2261, 


84. Crane v. Thayer, 18 Vt. 162, 46 
Am.D. 142. 
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suspect.°? 


{a] Thus it is not competent, for 
the purpose of impeachment, to prove 
that the witness is a notorious coun- 
terfeiter. Crane v. Thayer, 18 Vt. 
162, 46 Am.D. 142. 


85. Cal.—McCarthy v. McColgan, 
278 P. 918, 99 Cal.App. 492. 


Fla.—Gafford v. State, 84 So. 602, 
79 Fla,: 581. 


Ill.—People v. 
20) (Seol LliSmAAy, 


Iowa.—Wilson v. Fortune, 229 N.W. 
190, 209 Iowa 810. 


N.Y.—Carlson v. Winterson, 31 N. 
Y.S. 480, 10 Misc. 389; Harding v. 
Conlon, 144 N.Y.S. 663. 


Tex.—Lockney State Bank vy. Bolin, 
(Civ. App.) 184 S.W. 553. 


fa] Tlustrations.—(1) That de- 
fendant forged a deed from his de- 
ceased partner to himself would not 
be admissible as affecting the credi- 
bility of defendant in a suit to en- 
force a trust. McCarthy v. McCol-+ 
gan, 278 P. 918, 99 Cal.App. 492. °(2) 
On an issue of forgery of a deed, evi- 
dence of a conversation between an 
attorney and the notary who had ex- 
ecuted the certificate of acknowledg- 
ment, concerning another deed, claim- 
ed to have been executed by the at- 
torney’s clieht, since deceased, in the 
forgery of which the ‘notary was 
claimed to have participated, is in- 
admissible. Harding y. Conlon, 144 
N.Y.S. 663. 


ee McAfee y. State, 17 Tex.App. 


Moshiek, 153 N.E. 
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foe Horse thieves.—A witness 


cannot be impeached by showing that | 


he has harbored horse thieves. Mc- 
Afee v. State, 17 Tex.App. 135. 
87. Britton v. Com., 96 S.W. 556, 


123 Ky. 411, 29 Ky.L. 857. 
[a] 


accused in a prosecution for murder 
as a witness in his own behalf could 
not be affected by evidence that he 
had previously killed a man in an- 
other state and had fled to Kentucky 
before his arrest. Britton v. Com., 96 
S.W. 556, 123 Ky. 411, 29 Ky.L. 357. 


88. Lenz v. State, 
LGA DexCrs4 29. 


89. People v. Quinn, 295 P; 1042, 
111 Cal.App. 614; Kaufman v. State, 
159. S.W. 58, 70 Tex.Cr. 438. 


fa] In jail for robbery.—Requir- 
ing defendant’s witness to testify 


*By JOSEPH W. ROUSE (§§ 1052-1063). 


Accused.—The credibility of 


| S.W. 549, 134 Mo.App. 6; 
290 S.W. 167, 
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by proof that he bears in the community the general 
reputation of being guilty of offenses against the 
law analogous to that for which he is being tried.®® 


Suspicion of commission of crime. 
on trial for theft had not put his character in issue, 
but had testified, the state could not attack his gen- 
eral character by testimony that he had been under 
observation by the police as an automobile theft 


Where accused 


[§ 1051] (8) Conformity to Ethics of Profession. 
A physician who has admitted that he advertised 
cannot be impeached by the testimony of another 
physician that a physician who advertises cannot 
belong to the county medical association for the 
reason that he is unethieal.®® 


[§ 1052] (9) Conviction 
General. The common-law rule that a person con- 
victed of an infamous crime is incompetent to tes- 


of Crime*®°—(a) In 


that he was in jail on a charge of rob- 
bery is error. People ‘v.. Quinn, 295 
P. 1042, 111 Cal.App. 614. 


90. State v. Teeter, 144 S.W. aD) 
239. Mo. 475. 

91. Bowman vy. State, 265 S.W. 
1088, 98 -Tex.Cr:: 349. 


[a] In homicide prosecution.—In 
a prosecution for homicide, evidence 
that defendant had shot some other 
person, no indictment or prosecution 
following, was inadmissible to affect 
his credibility as a witness.: Bow- 
ee Ny State, 265 evs 1038, 98 Tex. 

rT 


92. Davenport v. State, 73 So, 209, 
15 Ala.App. 325; State ‘v.. Sater, 8 
Iowa 420; Walker v. State, 287 Siw. 
497,105 .Tex.Cr. 141. 


[a] Dog stealitig.=tn, a prosecur 
tion for the illegal*sale of: liquor, a 
witness. for the prosecution cannot 
be impeached by proof that. he had 
stolen a dog. Baumgartner ha State, 
178) P30, 20 AnizAlata gt %; 


[b]. Horse thief.—It is not com- 
petent to show, in order to’ impeach a 
witness; that he is esteemed a horse 
thief. State v. Sater, 8 Iowa’ 420: 


{c] Stealing in store —It is im- 
proper to ask an impeaching witness 
as to whether he had ever caught the 
impeached witness’ stealing: in his 


store.‘ Davenport v. Sha Res 73.80. 209, 
15 Ala.App. 825. 
[d] Reputation ‘of being thier. isthe 


witness may not be impeached by 


| proof that his general reputation is 


that of a thief. Walker. v. State, 287 
Saw. 497, L005 "Pex ‘Cr. tae 


93. Swope v. State, Gs So. 562, 12 
Ala.App. 297. 


94. State v. Browman, 
823, 191 Iowa 608 


95. Sigrest v. Federal Ins. Co., 129 
So. 379, 14:La.App. 55. 


96. State v. Fitch, 166 S.W. 639, 
180 Mo.App. 482; State v. Chinn, 154 
S.W. 805, 169 Mo.App. 38; State Vv. 
Chinn, 148 S.w. 146, 164 Mo. App. 124; 
State v. Wilson, 132 S.W. 303, 152 
Mo.App. 61; State v. Christopher, 114 
State v. Oli- 
phant, 107 S.W. 32, 128 Mo. App. 252. 


fer State v. Barker, (Mo.) 249 S. 


182 N.W. 


98. Zeigler v. Oil Country Special- 
ties Mfg. Co., 196 P. 603; 108 Kan. 589. 


99. Accusation of, or indictment 
for, crime see supra § 1045. 


— 
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tify as a witness! having been generally changed by 
statutes rendering such persons competent as wit- 
nesses but subject to impeachment by proof of their 


1. Conviction of crime as affecting 
competency see supra §§ 132-135. 


2. see statutory provisions. 


3. U.S.—Fire Ass’n of Philadel- 
phia v. Weathered, 62 F.(2d) 78; 
Rinella. v. U. S., 60°. F.(2a) 216; Camp- 
bell v. U. S., 47 F.(2d) 70, 71 [cit Cyc]; 
Williams vy. U. S., 46 F.(2d) 1731; 
Workman v. U. S., 43 F.(2d) 44; Jeb- 
biaiev. Us. S...37. (20) 343), cert. den 
50 S.Ct. 352, 281 U.S. 747, 74 L.Ed. 
1159]; Sawyear v. U. S., 27 F.(2d) 
569 [cert den 278 U.S. 650, 49 S.Ct. 96. 
73 L.Ed. 562]; Weiner v. U. S., 20 F. 
(2d) 522; Edwards v. U. S., 18 F.(2d) 
402; Mercer v. U. S., 14 F.(2d) 281; 
Berlin v. U. S., 14 F.(2d) 497; Mans- 
bach v. U. S., 11 F.(2d) 221; Smith v. 
ees. LO (2a), “78) ASolomonev.4 UU: 
Saeco b. (6228 Jones: ve Ui S929 6k 
632; Wheeler v. U. S., 293 F. 588 [cert 
den 44 S.Ct. 333, 264 U.S. 584, 68 L. 
Ed. 861]; Nutter v. U. S., 289 F. 484; 
Tierney v. U. S., 280 F. 322; Mac- 
Knight v. U.. S., 263 F. 832 [cert den 
40 S.Ct. 586, 253 U.S. 493, 64 L.Ed. 
1029]; Gordon v. U. S., 254 F. 53, 165 
C.C.A. 463; Williams v. U. S., 254 F. 
52, 165 C.C.A. 462 [cert den 39 S.Ct. 
136, 248 U.S. 583, 63 L.Ed. 432]; Ball 
v. U. S., 147 F.:32, 78 C.C.A. 126; Bal- 
timore, etc., R. Co. v. Rambo, 59 F. 
75, 8 C.C.A. 6; Fisher v. Crescent Ins. 
Con 33 b) 544°) Us Si v.. Biebusch; a 
F. 213, 1 McCrary 42. 


Ala.—Carpenter v. State, 69 So. 531, 
193 Ala. 51; Rollings v. State, 49 So. 
329, 160 Ala. 82; Smith v. State, 48 
So. 668, 159 Ala. 68; Wynne v. State, 
46 So. 459, 155 Ala. 99; Gordon v. 
State, 36 So. 1009, 140 Ala. 29; Deal v. 
State, 34 So. 23, 136 Ala. 52; McQueen 
yv. State, 18 So. 848, 108 Ala. 54; Pryor 
v. State, 13 So. 681, 99 Ala. 196; Stap- 
ler v. State, 112 So. 461, 22 Ala.App. 
§3; Davis v. State, 111 So. 314, 21 Ala. 
App. 637; McDaniel v. State, 102 So. 
788, 20 Ala.App. 407 [cert den 102 So. 
791, 212 Ala. 415]; Latikos v. State, 
88 So. 45, 17 Ala.App. 592; Moore v. 
State, 67 So. 789, 12 Ala.App. 243; 
McGuire v. State, 57 So. 57, 2 Ala. 
App. 218; Wingate v. State, 55 So. 
953, 1 Ala.App. 40. 


Ariz.—Johnson v. State, 264 P. 1083, 
33 Ariz. 354; Midkiff v. State, 243 P. 
601, 29 Ariz. 523; West v. State, 208 
P. 412, 24 Ariz. 237. 


Ark.—Matthews v. State, 42 S.W. 
(2d) 6, 184 Ark. 1194; McGraw v. 
State, 42 S.W. (20) 378,. [84 Ark. 342. 
Bowlin v. State, 1 S.W. (2a) bbs; 175 
Ark. 1115; Stanley v. State, 285 S.W. 
17, 171 Ark. 536; Kennedy v. Quinn, 
266 S.W. 462, 166 Ark. 509; Cox v. 
State, 261 S.W. 303, 164 Ark. 126; 
Turner v. State, 239.S.W. 373, 153 Ark. 
40; Hayes v. State, 219 S.W. 312, 142 
Ark. 587; Kelley v. State, 202 S.W. 
49, 183 Ark. 261; Hunt v. State, 169 
Siwiiiie, Ji4- Ark. 239 -L RA LOIbB 
31, Ann-Cas:1916D. .5335) Lurner= v. 
State, 189 S.W. 1124, 100 Ark. 199; 
Smith v. State, 85 S.W. 1123, 74 Ark. 
Bods 


Cal.—People v. La Verne, 297 P. 561, 
212 Cal. 29; People v. Soeder, 87 P. 
1016, 150 Cal. 12; People v. Gray, 83 
Je" 707, 148 Cal. 507; People v. John- 
son, (App.) Py EY (Za) 543; People v. 
Rogers, 297 P. 924, 112 Cal. App. (alae 
People v. Knoth, 295 P. 577, 111 Cal. 
BPP. 250; People v. Rosencrantz, 272 

Pa SOs, 95 Cal.App. 92; People v. Reed, 
258 P. 463, 84 Cal. App. 685; People v. 
Booth, 236 P:'987, 72 Cal. App. 160; 
People v. Fouts, 214 P. 657, 61 Cal. 
App. 242; 


WITNESSES 


conviction,” the 
vieted of crime 
his eredibility,® 


448, 50 Cal.App. 427; 
bridge,. 175 P. 276, 
People v. Bojorquez, 169 P. 922, 35 
Cal.App. 350; People v. Moran, 144 
P. 152, 25 Cal.App. 472; People v. Mar- 
tini, 182 P. 1069, 21 Cal.App. 743; Peo- 
ple v. Walker, 114 P. 1009, 15 Cal. App. 
400; People v. Herges, 111 P. 624, 14 
Cal.App. 273. 


Colo.—Davis v. People, 
77 Colo. 546. 


Del.—State v. Stewart, 67 A. 786, 22 
Del. 435. 


D.C.—Murray v. U. S., 
119, 288 F. 1008 [cert den 43 S.Ct. 7038, 
262 U.S5 757, 67 I.Hd. 1213], 


Fla.—Cross v. State, 119 So. 380, 96 
Fla. 768; Martin v. State, 98 So. 827, 
86 Fla. 616; Herndon v. State, 72 So. 
833, 72 Fla. 108; Squires v. State, 27 
So. 864, 42 Fla. 251. 


Ga.—Powell v. State, 50 S.E. 369, 
122 Ga. 571;. Shaw.v. State, 29 S.E. 
477, 102 Ga. 660. 


Ill.—People v. Fisher, 172 N.E. 743, 
aco Ill. 216; People v. Decker, 141 N. 

Ey. 710, 310 Tl. 234; People v. Andrae, 
129 N.Y 17838295 a 445; People v. 
Miller, 127 N.E. 58, 292 tl. 318; Clif- 
ford V. Pioneer Fire-Proofing Coles 
N.E. 448, 232 Ill. 150; Gallagher v. 
People, 71 N.E. 842, 211 Ill. 
110 Ill.App. 250, error dism 203 U.S. 
600, 27 S.Ct. 779, 51 L.Ed. 334]; Mce- 
Lain v. Chicago, 127 IllApp. 489; 
Looney v. People, 81 Ill.App. 370. 


Ind.—Bolden v. State, 155 N.E. 824, 
199 Ind. 160; Pierson v. State, 123 
N.E. 118, 188 Ind. 239; Dotterer v. 
State, 88 N.E. 689, 172 Ind. 357, 30 L. 
R.A.N.S. 846; Glenn v. Clore, 42 Ind. 
60; Pickerill v. Home Realty Co., 136 
N.E. 850, 79 Ind.App. 447. 


Iowa.—State v. Voelpel, 226 N.W. 
770, 208 Iowa 1049; State v. Concord, 
154 N.W. 7638, 172 Iowa 467; Hackett 
vy. Freeman, 72 N.W. 528, 103 Iowa 
296. 


Kan.—State v. Roselli, 198 P. 195, 
109 Kan. 38. 


Ky.—Newhouse v. Commonwealth, 
210 SS. Wee ll, 207 Ky WoL:  SoOlins Ve 
Commonwealth, 268 S.W. 306, 206 Ky. 
608; Edmonds v. Commonwealth, 264 
S.w. 1100, 204 Ky. 495; Norton v. 
Commonwealth, 244 S.W. 310, 196 Ky. 
90; Page v. Com., 119 S.W. 750; Ochs- 
ner wv. Com, 109 SSW. 326, i228 ky 
(Ole serekcye dae 119 Tilinors ‘Cents, Re 
Co. v. McManus, 82 S.W. 399, 118 Ky. 
780, 26 Ky... 675; Powers. v. Com, 
70 S.W. 644, 1050, 114 Ky. 287, 24 Ky. 
Tiel OO Gud On Leis eVVien AO 4s 24a onto 
1350; Wilson v. Com., 64 S.W. 457, 23 
Ky.L. 1044. 


La.—State v. Sharpe, 
170 Mlial COR StAtee yy Dundas dis 1 
So. 586, 168 La. 95; State v. Guil- 
lory, 88 So. 780, 149 La. 166; State v. 
Posey, 69 So. 494, 495, 137 La. 871 [cit 
Cyc]; State v. Quinn, 59 So. 918, 131 
La. 490; State v. Barrett, 42 So. 513, 
117 La. 1086; State v. McCoy, 33 So. 
730, 109 La. 682. 


Me.—State v. Herlihy, 66 A. 643, 102 


People v. Ou- 
388 Cal.App. 68; 


238 P. 25, 


127 So. 368, 


Me. 310; State v. Farmer, 24 A. 985, 
a Me. 486; State v. Watson, 65 Me. 
74. 


Md.—Burgess v. State, 155 A. 153, 
161 Md. 162, 75 A.L.R. 1471; Green 
v. State, 155 A. 164, 161 Md. 75; Nel- 
son v. Seiler, 139 A. 564, 154 Md. 63; 
Baltimore, etc., R. Co. y Strube, 73 


People v. Riccardi, 195 P.!' A. 697, 111 Md. 119. 
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fact that a witness has been con- 
may be brought out. as bearing on 
where the crime amounts to a fel- 


Mass.—-O’Connell v. Dow, 66 N.E. 
788, 182 Mass. 541; Com. v. Ford, 15 
N.E. 153, 146 Mass. 131; Com. v. Hall, 
4 Allen 305; Com. v. Knapp, 9 Pick. 
496, 20 Am.D. 491. 


Mich.—People v. Miller, 209 N.W. 
81, 235 Mich. 340; Niedzinski v. Cor- 
yell, 184 N.W. 476, 215 Mich. 498; 
People v. De Camp, 109 N.W. 1047, 
146 Mich. 533; Conkey v. Carpenter, 
63 N.W. 990, 106 Mich. 1; Cole v. Lake 
Shore, etc: R. (Coy, 54° N.W. 638,095 
Mich. 77. 


Minn.—Brodsky v. Brodsky, 215 N. 
W. 181, 172 Minn. 250; State v. Skog- 
man,’ 213. N.W. 923, 171 Minn. 515; 
State v. Dale, 199 N.W. 99, 159 Minn. 
455; Muenkel v. WMuenkel, 173 N.W. 
184, 143 Minn. 29; “Thompson v. Bank- 
ers’ Mut. Casualty Ins! Cos,” f51 SNE We 
180, 128 Minn. 474, Ann.Cas.1916A 277; 
State vy. Sauer, 44 N.W. 115, 42 Minn, 

58. 

Miss.—Williams vy. State, 39 So. 
1006, 87 Miss. 373; Lewis v. State, 37 
So. 497, 85 Miss. 35. 


Mo.—State v. Lonon, 56 S.W.(2d) 
378; State v. Harrison, 24 S.W.(2d) 
985; State v. Dalton, 23 S.W.(2d) 1; 


State v. Zoller, 1 S.W. (2d) 139; State 
v. Miller, 292 S.W. 440; State v. Alex- 
ander, 285 S.W. 984, 315 Mo. 199; State 
v. Ross, 267 S.W. 853, 306 Mo. 499; 
State v. White, 253 S.W. 724, 299 Mo. 
599; State v. Hillebrand, 225 S.W. 


1006, 285 Mo. 290; State v. Massey, 
204 S.W. 541, 274 Mo. 578; State v. 
Dipley, 147 S.W. ag hale 242 Mo. 461; 


State v. Hubbard, 122 S.w. 694, 223 
Mo. 80; State v. Brooks, 100 S.W. 416, 
202 Mo. 106; State v. Woodward, 90 
S.W. 90, 191 Mo. 617; State v. Forsha, 
88 S.W. 746, 190 Mo. £96, 4 L.R.A.N.S. 
576; State v. Chappell, 78 S.W. 585, 
179 Mo. 324; State v. Nelson, 11 S.W. 
997, 98 Mo. 414; State v. Kelsoe,’ 76 
Mo. 505 [rev 11 Mo.App. 91]; Deer 
v. State, 14 Mo. 348; State v. Taylor, 
(App.) 266 S.W. 1017; Foege ¥. Woes- 
tendiek. 212 S.W. 411, 201 Mo.App. 
382: State v. Oliphant, 107 S.W. 32, 
128 Mo.App. 252 


Mont.—State v. O’Neill, 248 P. 215, 
76 Mont. 526. 


Neb.—Chapin v. Noll, 224 N.W. 687, 
118 Neb. 318; Reé@d v. State, 92 N.W. 
821, 66 Neb. 184, 


N.H.—State v. Archer, 54 N.H. 465. 


N.J.—State v. Juliano, 138 A. 575, 
103 N.J.Law 663; State v. Wendel, 115 
A. 390, 96 N.J.Law 495 [aff (Sup.) 
114 A. 310). 


N.Y.—People v. Malkin, 
900, 250: N.Y. 185; 
York Edison Co., 144 N.E. 499, 238 
N.Y. 194; People v. Noelke, 94 N.Y. 
137, 46 Am.R. 128, 1 N.Y.Cr. 495 [aff 
29 Hun 461, 1 N.Y.Cr. 252]; Cooke v. 
Glassheim, 202 N.Y.S. 599, 207 App. 
Div. 592; People v. Mignano, 193 N.Y. 
S. 782, 201 App.Div. 106, 39 N.Y.Cr. 
484; People v. Hickey, 191 N.Y.S. 421, 
199 App.Div. 140, 39 N.Y.Cr. 355; Peo- 
ple v. Cooney, 176 N.Y.S. 782, 188 App. 
Div. 292, S01 N.Y.Cre Deion eeopler i: 
Callahan, 136 N.Y.S. 407, 151 App.Div. 
666, 27 N.Y.Cr. 491; Perham v. Noel, 
47 N.Y.S. 100, 20 App.Div. 516; People 
v. Paschal, 22 N.Y.8. 881, 68 Hun 344; 
Webb v. Dale & Cain, 179 N.Y.S. 957. 


N.C.—Coleman v. Southern R. Co., 
50 S.E. 690, 188 N.C. 351. 


N.D.—State v. Bossart, 240 N.W. 
606, 61 N.D. 708; State v. Keillor, 197 
N.W. 859, 50 N.D. 728. 


164 N.E. 
Hanrahan v. New 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Ohio.—Harper v. State, 140 N.E. 364, 
106 Ohio St. 481; In re Abrams, 173 
N.E. 312, 26 Ohio App. 384; Maranda 
v. State, 17 Ohio App. 479. See In re 
Franklin County, 5 Ohio S.&C.P. 691, 
7 Ohio N.P. 450 (instructions to grand 
jury as to credibility of witness 
guilty of crime). 


Okl.—Chase v. Cable Co., 170 P. 
1172, 67 Okl. 322; Hyde v. Territory, 
56 P. 851, 8 Okl. 69; Pryor v. State, 
(Cr.) 1 P.(2d) 797; Relf v. State, 280 
ee USst 4s ORL Crig239e Dunicant!\v. 
State, 268 P. 998, 40 OklLCr. 347; 
Donahue vy. State, 259 P. 179, 38 Okl. 
Cr. 87; Reagan v. State, 250 P. 435, 
35 Okl.Cr. 332; Barnett v. State, 244 
P. 830, 34 Okl.Cr. 43; Graham v. State, 
230 P. 768, 28 Okl.Cr. 266; Brower v. 
State, 221 P. 1050, 26 Okl.Cr. 49; Whit- 
low v. State, 218 P. 162, 24 Okl.Cr. 
307; Newcomb v. State, 213 P. 900, 
23 Okl.Cr. 172; Hendricks v. State, 
212 P. 330, 23 Okl.Cr. 18; Davis v. 
State, 177 P. 621, 15 Okl.Cr. 386; Mur- 
phy v. State, 176 P. 417, 15 Okl.Cr. 
312° Smith yv., State,.171. P. 341,14 
Okl.Cr. 848; Busby v. State, 136 P. 
598, 10 Okl.Cr. 343; Cowan v. State, 
114 P. 627, 5 Okl.Cr. 318. 


Or.—State v. Jordan, 26 P.(2d) 558; 
State v. Gilbert, 4 P.(2d) 923, 138 
Or. 291; Hendricks v. Portland Elec- 
tric Power Co., 289 P. 369, 292 P. 1094, 
134 Or. 366; State v. Brennan, 227 P. 
275, 111 Or. 479; State v. Rathie, 199 
P. 169, 200 P. 790, 101 Or. 339; State 
v. Isley, 124 P. 636, 62 Or. 241; State 
v. Deal, 98 P.,165, 52 Or. 568. 


Pa.—Commonwealth y. Williams, 
160 A. 602, 307 Pa. 184; Common- 
wealth v. Cauffiel, 97 Pa.Super. 202 


[appeal den 148 A. 311, 298 Pa. 319]; 
Commonwealth v. Fotti, 93 Pa.Super. 
365; Commonwealth vy. Anthony, 91 
Pa.Super. 518; Commonwealth v. Mill- 
man, 88 Pa.Super. 142; Common- 
wealth v. Yerkes, 86 Pa.Super. 5; Com- 
monwealth v. Vis, 81 Pa.Super. 384; 
Commonwealth v. Doe, 79 Pa.Super. 
162; Commonwealth v. Williams, 41 
Pa.Super. 326; Com. v. Garner, 28 Pa. 
Dist. 164; Com. v. Doe, 18 Pa.Dist. 
611: Com. v. Reece, 13 Pa.Dist. 606, 
28 Pa.Co, 652; ‘Com. vy. Barry, 3 Pa. 
Co. 216. 


R.1.-—-State v. McGuire, 22 A. 1118, 
155 Rel. 


S.C.—State v. Williamson, 
671, 65 S.C. 242. 


Tex.—Bernard’s, Inc., v. Austin, 
(Civ.App.) 300 S.W. 256; Internation- 
al-Great Northern R. Co. v. Kennedy, 
(Civ.App.) 296 S.W. 330 [aff (Commn. 
App.) 1 S.W.(2d) 581]; Gulf, ete., R. 
Co. v. Gibson, 93 S.W. 469, 42 Tex.Civ. 
App. 306; Ewing v. State, 49 S.W.(2d) 
450, 120 Tex.Cr. 137; Hunter v. State, 
25 SW sco) S969)" 119" Tex:Cri 558; 
Hooten v. State, 33 S.W.(2d) 741, 117 
Tex.Cr. 510; White v. State, 20 S.W. 
(2d) 196, 113 Tex.Cr. 257; Wilkes v. 
State, 289 S.W. 44, 105 Tex.Cr. 430; 
Couch v. State, 279 S.W. 821, 103 Tex. 
Cr. 188; Keller v. State, 252 S.W. 779, 
95 Tex.Cr. 256; Culver v. State, 249 
S.W. 853, 94 Tex.Cr. 103; Mehlman v. 
State, 244 S.W. 5238, 92 Tex.Cr.. 455; 
Gordon vy. State, 216 S.W. 184, 86 Tex. 
Cr. 262; Daniels v. State, 198 S.W. 
147, 82 Tex.Cr. 17; Sanford v. State, 
185 S.W. 22, 79 Tex.Cr. 346; Hamilton 
v. State, 168 S.W. 5386, 74 Tex.Cr. 219; 
Turner v. State, 160 S.W. 357, 71 Tex. 
Cr. 477; Campbell v. State, 138 S.W. 
607, 62 Tex.Cr. 561; McLain v. State, 
136 S.W. 1057, 62 Tex.Cr. 118; White 
v. State, 135 S.W. 562, 61 Tex.Cr. 498; 
Choice v. State, 114 S.W. 132, 54 Tex. 
Cr. 517; Davis v. State, 108 S.W. 667, 
52 Tex.Cr. 629; Bearden v. State, 73 
S.W. 17, 44 Tex.Cr. 578; Chavarria v. 
State, (Cr.) 63 S.W. 312; Williams v. 
State, (Cr.) 57 S.W. 837; Keith v. 
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43 S.E. 
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State, (Cr.) 56 S.W. 628; McCray v. 
States 44 8S we 170, Sse Dex.Cry "609: 
Ray v. State, (Cr.) 43 S.W. 77; Thomp- 
son v. State, (Cr.).26 S.W. 1081; Childs 
Vv. State, (Cr.)-22"SUW. 1039.) -But see 
Automobile Ins. Co. of Hartford, 
Conn., v. Buie, (Civ.App.) 252 S.W. 
295 (holding proof of conviction im- 
proper in a civil case). 


Utah.—State v. Johnson, 287 P. 909, 
76 Utah 84. 


Wash.—State v. Hulet, 292 P. 107, 
159 Wash. 72; State v. Brames, 282 P. 
48, 154 Wash. 304; State v. McCor- 
mick, 259 P, 29, 145 Wash. 117; State 
v. Kelly, 247 P. 939, 139 Wash. 636; 
State v. Heimbigner, 242 P. 654, 137 
Wash. 409; State v. Aplin, 221 P. 989, 
128 Wash. 36; State v. Mariani, 217 P. 
4,125 Wash. 5381; State v. Nichols, 209 
P. 689, 121 Wash. 406; State v. Over- 
land, 123 P. 1011, 68 Wash. 566. 


W.Va.—State v. White, 94 S.E. 972, 
81 W.Va. 516; aieke Veigebdll aCe Sia Dp 
160, 52 W.Va. 29 


Wis.—Meyers v. State, 213 N.W. 
645, 193 Wis. 126; Bogan v. State, 210 
NiW,. 1412,, 191 Wis. 9199;) Bruno uv. 
Hickman, 182 N.W. 356, 174 Wis. 63; 
Sutton v. Fox, 18 N.W. 477, 55 Wis. 
531, 42 Am.R. 744. 


“One who has been convicted of 
crime is presumed to be less worthy 
of belief than one. who has not been 
so convicted.” Labric v. Midwood, 174 
N.E. 214, 273 Mass. 578. 


[a] Conviction after plea of guil- 
ty may be shown. Hutchens y. State, 
92 So. 409, 207 Ala. 126; Lolla v. State, 
15 S.W.(2d) 988, 179 Ark. 346; Brod- 
sky v. Brodsky, 215 N.W. 181, 172 
Minn. 250; State v. Hawes, (Mo.App.) 
60 S.W.(2d) 684; Davis v. State, 293 
S.W. 1117, 106 Tex.Cr. 503; Barring- 
ton v. State, 291 S.W. 557, 106 Tex.Cr. 
193; Stanford v. State, 280 S.W. 798, 
103 Tex.Cr. 182; Ferguson v. State, 
276 S.W. 919, 101 Tex.Cr. 670; State 
v. Guyer, 100 A. 113, 91 Vt. 290. Plea 
of guilty as constituting conviction 
see infra § 1059. 


[b] Crime made basis of civil suit. 
—Conviction for violation of the 
criminal law in a transaction made 
the basis of a suit for damages is ad- 
missible. Nelson v. Seiler, 139 A. 564, 
154 Md. 63. 


[ec] Conviction subsequent to act. 
—In a prosecution for receiving stolen 
property, in which accused was a wit- 
ness in his own behalf, a judgment 
showing him to have been convicted 
of receiving and concealing stolen 
property, two weeks subsequent to 
the date of the act charged in the in- 
stant case, is admissible for the pur- 
pose of affecting his credibility. 
Mehlman v. State, 244 S.W. 523, 92 
Tex.Cr. 455. 


[d] Effect of statute making crim- 
inal competent.—While Code (1904) § 
3898, providing that, except as other- 
wise provided, one convicted of felony 
shall not be a witness unless he has 
been pardoned or punished therefor, 
restores the competency as a witness 
of one punished for a felony, it does 
not prevent his conviction and punish- 
ment from being shown to affect his 


credibility. Davidson v. Watts & 
Flint, 69 S.E. 328, 111 Va. 394. 
[e] Construction of statute.—A 


statute providing that any person who 
has been convicted of a criminal of- 
fense may be a competent witness, 
but conviction may be proved to affect 
his credibility, must be strictly con- 
strued and enforced. State v. Jones, 
268 S.W. 838, 306 Mo. 437. 


[f] It may be shown that defend- 
ant has been convicted of: (1) As- 
sault with a deadly weapon. Foure y. 
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Commonwealth, 265 S.W. 443, 205 Ky. 
62. (2) Assault with intent to mur- 
der. Roden v. State, 59 So. 751, 5 Ala. 
App. 247. (3) Assault with intent 
to rape. Wilcoxson vy. State, 289 S.W. 
409, 105 Tex.Cr. 581. (4)... Bigamy. 
Richardson v. State, 239 S.W. 218, 91 
Mex: Cry Ol ora i20) eA. dase leet Oe (5) 
Burglary. Woodward v. State, 99 So. 
156, 19 Ala.App. 577; Martin v. State, 
92) So. 3%, 18: Ala App: 3033). Priceiw. 
State, 147 S.W. 243, 66 Tex.Cr. 400; 
State v. Crawford, 206 P. 717, 60 Utah | 
6; State v. Johnson, 251 P. 589, 141 

Wash. 324. (6) Burning insured 
property. Liverpool & London & 
Globe Ins. Co. v. Wright, 179 S.W. 49, 
166 Ky. 159. (7) Chicken stealing. 
State v. Saunders, 232 S.W. 973, 288 
Mo. 640. (8) Desertion while in 
service in the army. Jordan v. State, 
217 S.W. 788, 141 Ark. 504. (9) Dis- 
turbing the peace. Lowmack vy. State, 
12 S.W.(2d) 909, 178 Ark. 928. (10) 
Embezzlement. Mayes v. State, 42 S. 
W.(2d) 65, 118 Tex.Cr. 612; Boone v. 
State, 2155S W.. 310. (85 TexCri Gol. 
(11) Forgery. . Moton vy. State, 69 So. 
235, 13 Ala.App. 43; People v. York, 
(Cal.App.) 25 P.(2da) 514 (question by 
court); People v. Dougherty, 107 N.E. 

695, 266 Ill. 420. (12) Fraudulent con- 
cealment of property trom a trustee 
in bankruptcy may be shown. Ritten- 
berg v. Smith, 101 N.E. 989, 214 Mass. 
343, 47 L.R.A.N.S. 215 (conviction in 
federal court). (13) Homicide. Rol- 
lings v. State, 49 So. 329, 160 Ala. 82; 
Gordon vy. State, 36 So. 1009, 140 Ala. 
29; Terry v. State, (App.) 148 So. 157 
[cert den 148 So. 159, 226 Ala. 685]; 
Carmack v. State, 125 So. 902, 23 Ala. 
App. 368 [cert den 125 So. 903, 220 
Ala. 511]; McGraw v. State, 42 S.W. 
(2d) 3738, 184 Ark. 342; Brown v. Elk 
Horn Coal Corporation, 8 S.W.(2d) 
404, 225 Ky. 288; Hannah v. Com- 
monwealth, 295 S.W. 159, 220 Ky. 368; 
Barnett v. State, (Tex.Cr.) 59 S.W. 
(2d) 389; Eads v. State, 252 S.W. 531, 
94 Tex.Cr. 514; Hardin v. State, 117 
S.W. 974, 55 Tex.Cr. 631. (14) Horse 
theft. Ray v. State, (Tex.Cr.) 43 S.W. 
77. (15) Housebreaking. State v. 
Bing, 106 S.B. 573, 115 S.C. 506. (16)- 
Keeping a disorderly house. Strick- 
land v. State, 284 P. 651, 46 Okl.Cr. 
190. (17) Larceny. Williams v. 
State, 75 So. 708, 16 Ala.App. 111; 
Ivey v. State, 113 S.E. 175, 154 Ga. 
63; Sheffield v. Hammond, 151 S.E. 
663, 41 Ga.App. 76; People v. Fitzgib- 
bons, 179 N.E. 106, 346 Ill. 338; But- 
ters v. Chicago), Baj& Q) Ry-Colalo” 
Ill.App. 369; Patrick v. Common- 
wealth, 27 S.W.(2d) 387, 234 Ky. 33; 
State v. Taylor, 133 So. 349, 172 La. 
20; Myles v. St. Louis Public Service 
Co., (Mo.App.) 52 S.W.(2d) 595 (petit 
larceny); Pendergraft v. State, 296 S. 
W. 885, 107 Tex.Cr. 328; McClure v. 
State, 272 S.W. 157, 100 Tex.Cr. 545. 
(18) Misuse of the mails. State v. 
Clement, (Mo.App.) 183 S:W. 1133. 
(19) Obtaining signature to a note by 
false nretenses. State v. Carter, 96 
N.W. 710, 121 Iowa 135. (20) Perjury. 
Smith v. ‘Commonwealth, 156 S.B. 577, 
155 Vas, Leeda (2a) Rape. State v. 
Friend, 280 N.W. 425, 210 Iowa 980; 

Bond v. Commonwealth, 33 S.W. (2a) 
320, 2386 Ky. 472; Green v. State, 155 
ALC 4< 08-614 Mids 7b Cotts=a. State, 
240) Pee 28s UE ROK] W215. 3 (22) bee Rie= 
ceiving stolen property. lLatikos v. 
State, 88 So. 47, 17 Ala.App. 655. (23) 
Selling worthless securities. State 
v. Hinton, 146 A. 503, 84 N.H. 75. (24) 
Stealing water melons when a boy, for 
carrying a pistol, and for fighting. 
State v. Stokes, 232 S.W. 106, 283 Mo. 
Soom | Caio) Store breaking. Solomon 
v. Commonwealth, 270 S.W. 780, 208 
Ky. 184. (26) Subor nation of perjury. 
In re Abrams, 173 N.E. 312, 26 Ohio 
App. 384. (27) Theft. Federal Coal 
Co. v. Royal Bank of Canada, 10 F. 
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ony,* or a high crime,® or is infamous in its nature,® 


(2a) 679 (conviction of theft in Cuba 
was competent to discredit a witness 
on civil trial in a federal court); Ken- 
nedy v. International-Great Northern 
R. Co., (Tex.Commn.App.) 1 S.W.(2d) 
581 [aft (Civ.App.) 296 S.W.. 330]; 
Pendergraft v. State, 296 S.W. 885, 
LOM Pex Crvi326% Walker vy. State, 287 
S.W. 497, 105° Tex.Or.’ 141; Carnes v. 
State, 275 S.W. 1002, 101 Tex.Cr., 273; 
Lacoume v. State, 143 S.W. 626, 65 
Tex.Cr. 146;- Damron v. State, 125 S. 


W. 396, 58 Tex.Cr. 255. (28) Unlaw- 
ful sale of narcotics. State v. Cole, 
203 P. 942,118 Wash. '511.° "(29)" Vio- 
lation of liquor laws. Merrill v. U. 


Solo eed) 120; Parks ‘v. U. S., 297 8 
834: Krashowitz v..U.\S., 282 FY 599; 
Hill v:. State, 295 S.W. 53,.174 Ark. 
296; Mays v. State, 275 S.W. 659, 169 
Ark. 332 (in a prosecution for manu- 
facturing intoxicating liquors and 
keeping a still, permitting cross-ex- 
amination of defendant as to convic- 
tion in a federal court of violations 
growing out of the same transaction, 
as affecting his credibility, was not 
improper because it related to the par- 
ticular transaction under review); 
Diffie v. State, 265 S.W. 72, 165 Ark. 
613; Davis v. State, 261 S.W. 26, 164 
Ark. 52; Smith v. State, 258 S.W. 349, 
162 Ark. 458; Seibert v. State, 180 S. 
W. 990, 121 Ark. 258; State v. Ewing, 
Sea) AO Tae wan. Sols Relt ye 
State, 280 P. 851, 44 Okl.Cr. 239; Har- 
gis v. State, 243 P. 986, 33 Okl.Cr. 283; 
Snelling v. State, 235 P. 943, 30 Okl. 
Cr. 280; Williams v. State, 223 P. 198, 
26 Okl.Cr. 180; Fowler v. State, 126 P. 
831, 8 Okl.Cr. 180; Crawford v. Fergu- 
SOD, lor 218) OO LOKLCT. Sito Lake. 
A.N.S. 519; Broyles v. State, 7 S.W. 
(2a) 555,,110 -Tex.Cr. 7.7; Copeland v. 
Stace watt LS Wes OL, Sop lex. Or. 6595 
Gonzales v. State, 257 S.W. 251, 96 
Tex.Cr. 209: Hicks v. Commonwealth, 
16D GSE. (919 0157S Vas 93892 "State. iv, 
Gohn, 296 P. 826, 161 Wash. 177; State 
v. Maloney, 237 P. 726, 135 Wash. 309. 
(30) Violation of tariff law. -U. S. v. 
“Downing, 51 F.(2d) 1030. 


[¢] Witness raising issue of repu- 
tation.—Under a statute providing 
that accused, when called as a wit- 
ness, shall not be asked any questions 
tending to show that he has commit- 
ted any offense other than the one 
charged, or tending to show bad char- 
acter or reputation, where defendant 
accused of murder testified in his own 
behalf as to his good reputation and 
denied the commission of any previ- 
ous offenses, evidence that he had 
previously been convicted of crime is 
admissible. Commonwealth v. Lisow- 
ski, 117 A. 794, 274 Pa. 222; Common- 
wealth v. Dietrich, 65 Pa.Super. 599. 


4 U.S.—Pittman v. U.S., 42 F.(2d) 
793; Scaffidi v. U. S., 37 F.(2d) 203 
Lawrence v. U.'S., 18 F.(2d) 407; Mc- 
Lendon v. U. S., 13 F.(2d) 777; Weis- 
flog v. U..S., 291. F..339; Gordon'v. U. 
S., 254 F. 53, 165 C.C.A. 463. 


Ala.—Lakey v. State, 122 So. 301, 23 
Ala.App. 140. 


Cal.—People v. Romer, 23 P.(2d) 
749; People v. Gray, 83 P. 707, 148 Cal. 
507; People v. Adams, 244 P. 106, 76 
Cal.App. 178; People v. Herges, 111 P. 
624, 14 Cal.App. 273. 


Del.—State v. Grant, 133 A. 790, 33 
Del. 195. 


Ind.—Jeffersonville, etc., 
Riley, 39 Ind. 568. 


Iowa.—State v. Johnson, 245 N.W. 
728. 215 Iowa 483; Palmer v. Cedar 
Rapids, etc, R. Co., 85 N.W..756, 113 
Towa 442, 


eis OOns ve 
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Ky.—Lee Lewis, dne., v. Dosch, 235 
S.W. 355, 193 Ky. 1638; Ge Burk v. 
Commonwealth, 155 S.W. 381, 153 Ky. 
264; Hayden v. Commonwealth, 131 S. 
W. 521, 140 Ky. 634; Landy v. Moritz, 
109 S.W. 897, 33 Ky.L: 223; Wells v. 
Commonwealth, 99 S.W. 218, 30 Ky.L. 
504. 


Neb.—Daggett v. State, 
735, 114 Neb. 238; Lincoln Y. 
v. Rawlings, 83 N.W. 175, 
377, 


Okl.—Bingham v. State. 280 P. 636, 
44 Okl.Cr. 258; Queen v. State, 212 P. 
1021, 28 Okl.Cr. 146, 


Pa.—Commonwealth v. Williams, 
160 A. 602, 307 Pa. 1384; Common- 
wealth v. Quaranta, 145 A. 89, 295>Pa. 
264; Commonwealth v. Schambers, 
167 A. 645, 110 Pa.Super. 61; Com- 
monwealth v. Cauffiel, 97 Pa.Super. 202 
[appeal den 148 A. 311, 298 Pa. 319]; 


206 N.W. 
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60 Neb. 


Com. v. Doe, 18 Pa.Dist. 611. 
Tex.—McMurray v. State, 45 S.W. 
(2d) 606, 119 Tex.Cr. 446; Fritts v. 


State, 42 S.W.(2d) 609, 119 Tex.Cr. 
412; Clements v. State, 42 S.W.(2d) 
67, 118 Tex.Cr. 37; Solis v. State, 285 
S.W, 316, 105 Tex.Cr. 47; Wright v. 
State, 281 S.W. 864, 103 Tex.Cr. 534; 
Keller v. State, 262.8.WA 779, 95 Tex, 
Cr. 256; Lasater vy. State, 227 S.W. 
949, 88 Tex.Cr. 452; Long v. State, 208 
S.W. 922, 84 Tex.Cr. 5295 Johnson v. 
State, 201 Siw. 177, 83. 1ex.Cr. 49: 
Ballard v. State, 160 S.W. 716, 71 Tex. 
Cr. 587; Johnson v. State, 149 S.W. 
165, 67 Tex.Cr. 441; Wright v. State, 
140. SW. 1105, 63 Tex:Cr. 429); High- 
tower v. State, 131 S.W. 324, 60 Tex. 
Cr. 109; Merriwether v. State, 116 S. 
W. 1148, 55 Tex.Cr. 438; Stanley v. 
State, (Cr.) 44 S.-W. 518. 


Va.—Smith v. Commonwealth, 156 
S:Ei°577, 155 %Va. 1111; Davidson) v. 
Watts & Flint, 69 S.E. 328, 111 Va. 
394. 


{a] Felony punished by fine.—In a 
prosecution for the possession of a 
still for the manufacture of intoxicat- 
ing liquor, testimony that defendant 
had been charged with violation of the 
liquor law in a United States court is 
admissible where it is a felony not- 
withstanding defendant merely paid 
a fine.. Smith v. State, 29 S.W.(2d) 
op0, 115) TexcCr. 88 


{[b] Conviction of statutory felony, 
which was not a-crime at common 
law, may be shown for the purpose of 
affecting the credibility of the wit- 
ness. Fuller v. State, 41 So. 774, 147 
Ala. 35. 


[c] Misdemeanor made felony by 
statute.—Excluding testimony of a 
government witness, on cross-exam- 
ination, regarding the witness’ convic- 
tion on a liquor charge is erroneous 
if the conviction was subsequent to 
the time the offense became a felony, 
but not if before that time. Pittman 
v. U: Si) 42 F.(2da) 793 


ae U. S. v. Mercado, 26 Philippine 
127. 


6. U.S.—Pittman v. U. S., 42 F.(2d) 


793; Lawrence v. U. S., 18 F.(2d) 407. 
Ill.—People v. Spain, 157 I1l.App. 
49; McLain v. City of Chicago, 127 


Ill. App. 489; Daxanbeklar v. People, 
93 Ill.App. 553; Burke vy. Stewart, 81 
Tll.App. 506. 


Mich.—People v. Hall, 12 N.W. 665, 
48 Mich. 482, 42 Am.R. 477. 


a. 132 
A. 168, 285 Pa. 232; Commonwealth 
v. Arcurio, 92 Pa.Super. 404; Com. v. 


Doe, 18 Pa.Dist. 611. 


res te 
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| and likewise, conviction mtay be shown where the 


Porto Rico.—Peo. v. Alméstico, 18 
Porto Rico 314. 


Wash.—State v. Payne, 
6 Wash. 563. 


[a] What is an infamous crime.— 
An infamous crime, the evidence of 
the conviction of which is admissible 
as affecting the credibility of the per- 
son convicted upon being examined as 
a witness, is a crime which ‘shows 
such depravity in the perpetrator or 
such a disposition to pervert public 
justice in the courts, as creates a vio- 
lent presumption against his truth- 
fulness under oath.” Smith v. State, 
29 So. 699, 129 Ala. 89, 87 Am.S.R. 47. 


[b] Infamy depends-on nature of 
act.—Whether or,not a crime is in- 
famous, so that conviction therefor is 
admissible to discredit a witness, 
should depend mare on the nature of 
the act than on the punishment, and 
such crimes include all felonies, all 
crimes whose penalty may be im- 
prisonment in the state prison, if the 
nature thereof involves moral turpi- 
tude, and crimes which involve moral 
turpitude and whose penalty must be 
imprisonment in the county jail for 
six months or more. Drazen v. New 


34 P. 317, 


Haven Taxicab Co., 111 A. 861, 95 
Conn. 500. 
[c] Infamous statutory offenses 


included.—Gen. St. (1918) § 5705, per- 
mitting conviction of.crime to be 
shown to affect the credit of a witness, 
makes admissible for that purpose 
the record of conviction for infamous 
crimes which are known to existing 
law as infamous, and not merely those 
known as infamous to the common 
law, which were treason, felony, and 
the “crimen falsi,” the latter term not 
being’ clearly defined, but including 
crimes whose naturenot only involves 
the charge of falsehood, but which 
may injuriously affect the administra- 
tion of justice by the introduction of 
falsehood and fraud. Drazen v. New 
Haven. .Taxicab .Co.,.111 A, 861, 95 


Conn. 500. 
[d] Statutory burglary, an _  in- 
gredient of which is the intent to 


commit larceny, involves moral turpi- 
tude, and therefore it is an infamous 
crime, conviction for which is ad- 
missible to discredit a witness. 
Drazen v. New Haven Taxicab Co., 111 
A. 861, 95 Conn. 500. 


[e] Petit larceny has been held to 
be an infamous crime. State v. Dyer, 


40 S.W. 768, 139 Mo. 199; State v;. 
Loehr, 5 SW. 696, 93 Mo. 103. 
{f] Violations of Eighteenth 


Amendment of federal constitution 
and National Prohibition Act (1) are 
crimes involving ‘moral turpitude,” 
and record of conviction is admissible 
to discredit a witness, if the requi- 
site imprisonment sentence might 
have been imposed so as to make the 
crime infamous. Kurtz v. Farring- 
ton, 132 A. 540. 104 Conn. 257, 48 A. 
L.R. 259. (2) But the record of con- 
viction for violation of the National 
Prohibition Act is inadmissible to dis- 
credit a witness, in the absence of a 
showing that the offense was not a 
first offense so that such prison sen- 
tence might have -been ji ; 
Kurtz v. Farrington, supra. (3) 
Conviction for violation of the Na- 
tional Prohibition, Act might not be 
shown to affect e credit of a wit- 
ness, where the term of imprisonment 
was not shown as it does not then 
appear that the crime is infamous. 
Laukaitis v. Klikna, 1382 A. 913, 104 
Conn, 355. 


[gg] A person sentenced to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erime involves moral turpitude,” or is a misdemean- 
It is usually held 


or in the nature of erimen falsi.§ 


state reformatory is not excluded 
from the operation of Hurd Rev. St. 
(1901) c¢ 88 § 426, providing that no 
person shall be disqualified as a 
witness by reason of having been 
convicted of any crime, but that such 
conviction may be shown for the pur- 
pose of affecting his credibility, by 
§ 279 which declares that every per- 
son convicted of certain crimes shall 
be deemed infamous, etc., provided 
that the section shall not apply to 
any person sentenced to the state 
reformatory at Pontiac, but the fact 
of conviction followed by sentence 
to the reformatory may be shown to 
affect the credibility of a witness. 
jae v. People, 70 N.E. 6938, 208 
4 


7. U.S.—Pittman v. U. S., 42 F. 
(2d) 793; Lawrence v. U. S., 18 F. 
(2d) 407. 


Ala.—Parker v. Newman, 75 So. 479, 
200 Ala. 103; Carpenter v. State, 69 
So. 531, 193 Ala. 51; Nalls v. State, 95 
So. 591, 19 Ala.App. 146; Bryan v. 
State, 89 So. 894, 18 Ala.App. 199; 
McGuire y. State, 57 So. 57, 2 Ala. 
App. 218. 


Ga.—Ford v. State, 17 S.E. 667, 92 
Ga. 459; Sheffield v. Hammond, 151 
S.E. 663, 41 Ga.App. 76. 


N.Y.—See v. Wormser, 
1093, 129 App.Div. 596. 


Okl.—Bingham v. State, 280 P. 636, 
44 Okl.Cr. 258; Queen v. State, 212 
P. 1021, 23 OkLCr. 146. 


Tex.—exas. & N. O: Ry. Co. vy. 
Parry, (Commn.App.) 12 SW. (24) 997 
[rev (Civ.App.). 1 S.W.(2d) 760]; 
Burchard v. Woodward, (Civ. App.) 
223 S.W. 707; Walker v. State, (Cr.) 
60 S.W.(2d) 455; McMurray v. State, 
45 S.W.(2d) 606, 119 Tex.Cr. 446; 
Clements v. State, 42 S.W.(2d) 67, 118 
TexiCrs37;.7 Silva v:: State. 15 SW. 
(2d) 1046, 112 Tex.Cr. 223; Escue v. 
State, 294 S.W. 202, 106 Tex.Cr. 506; 
Solis v. State, 285 S.W. 316, 105 Tex. 
Cr. 47; Wright v. State, 281 S.W. 864, 
103 Tex.Cr. 534; Stewart v. State, 272 
S.W. 202, 100 Tex.Cr. 566; Keller v. 
State, 252 S.W. TU9 95 Tex.Cr, 256; 
Dossett v. State, 249 SW. 1048, 94 
Tex.Cr, 145; Morrison y. State, 209 
S.W. 742, 85 Tex.Cr. 20; Long v. State, 
208 S.W. 922, 84 Tex.Cr. 529; Le Gois 
v. State, 204 S.W. 320, 88 Tex.Cr. 460; 
Ingram v. State, 202 S.W. 741, 83 Tex. 
Cr. 215; Ballard v. State, 160 S.W. 
716, 71 Tex.Cr. 587; Johnson v. State, 
149 S.W. 165, 67 Tex.Cr. 441; Wright 
v. State, 140 S.W. 1105, 63 Tex.Cr. 429; 
White v. State, 135 S.W. 562, 61 Tex. 
Cr. 498; Hightower v. State, 131 S.W. 
324, 60 Tex.Cr. 109; Merriwether v. 
State, 116 S.W. 1148, 55 Tex.Cr. 438; 
Young v. State, (Cr.) 60 S.W. 767. 


[a] “Moral turpitude” defined.— 
“Moral turpitude,” which is an essen- 
tial element of an infamous crime, 
conviction for which is admissible to 
discredit a witness, is a vague term, 
including everything done contrary to 
justice, honesty, modesty, or good 
morals, and implies something in it- 
self immoral, thus excluding uninten- 
tional wrong, or an improper act done 
without unlawful or improper intent. 
Drazen v. New Haven Taxicab Co., 
£11 A, 861/95 Conn. 500: 


[b] Offenses held to involve moral 
ASP gig Aggravated assault. 
Curtis v. State, 81 S.W. 29, 46 Tex. 
Cr. 480. (2) Aggravated assault on 
wife. Stewart v. State, 272 S.W. 202, 
100 ). Tex. Cr. ..566: (3) Adultery. 
Morrison y. State, 209 S.W. 742, 85 
Tex.Cr. 20. (4) Criminal assault, 
rape, and murder. Sue v. State, 105 
S.W. 804, 52 Tex.Cr. 122. (5) Forg- 


113 N.Y.S. 
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ery. Escue v. State, 294 S.W. 202, 


106 Tex.Cr. 506. (6) Misdemeanor 
theft. McMurray v. State, 45 S.W. 
(2d) 606, 119 Tex.Cr. 446. (7) Theft. 


Ingram v. State, 202 S.W. 741, 83 Tex. 
Cr. 215. (8) Violation of the prohib- 
itory law. Queen v. State, 212 P. 
1021, 23 Okl.Cr. 146. 


[ce] Misdemeanors involving mor- 
al turpitude may be shown. Collier 
v. State, 1 S.W.(2d) 295, 108 Tex.Cr. 
339; Green y. State, 292 S.W. 244, 106 
Tex.Cr. 335; Carr v. State, 268 S.W. 
468, 99 Tex.Cr. 75; Rosa v. State, 218 
S.W. 1056, 86 Tex.Cr. 646; Johnson 
Ve vatey cu Sow. dels Oo. mex 40) 
Wrenn v. State, 200 S.W. 397, 82 Tex. 
Cr. 608; Johnson v. State, 191 S.W. 
1165, 80 Tex.Cr. 547; Chambless v. 
State, (Cr.) 24 S.W. 899 [foll Goode 
v.. State, 24 °SW. 102,.32 Tex.Cr. 505; 
Carroll v. State, 24 S.w. 100, 32 Tex, 
Cr. 431, “fo Am.S.R. 786]. 


[ad] Statement by witness that he 
was convicted for shooting a man 
does not show that he was convicted 
for an offense involving moral turpi- 
tude as it might have been for as- 
sault. Johnson v. State, 73 So. 210, 
15 Ala.App. 298 [cert den 73 So. 1000, 
198 Ala. 692]. 


8. Commonwealth v. Quaranta, 145 
A. 89, 295 Pa. 264; Commonwealth v. 
Schambers, 167 A. 645, 110 Pa.Super. 
61; Commonwealth v. Cauffiel, 97 Pa. 
Super. 202 [appeal den 148 A. orb ke 298 
inci ul |, 


[a] Possession and manufacture 
of liquor is neither a ‘felony’’ nor 
“crimen  falsi.” Commonwealth  v. 
poem crs: 167 A. 645, 110 Pa.Super. 


9. U.S.—Middleton v. U. S., 49 F. 
(2d) 538; Scaffidi v. U. S., 37 & (2d) 
203; Solomon v. U. S., 297 F. 3 


Ala.—Pippin v. State, 73 vis 340, 
197 Ala. 613; Eden vy. State, 129 So. 
797, 24 Ala.App. 37. 


Ark.—Bacquie v. 
18, 171 Ark. 589. 


Cal.—Kennedy v. Lee, 82 P. 257, 
147 Cal. 596; People v. White, 75 P. 
828, 142 Cal. 292; People v. Silva, 54 
P. 146, 121 Cal. 668; People v. Caro- 
lan, 12 P. 52, 71 Cal. 195,196; People 
v. Montezuma, 3 P.(2d) 370, 4 P. (2d) 
285, 117 Cal.App. 125. 


et Vee v. Powell, 61 A. 966, 21 
Del. 


iy ae diabscil v. State, 43 S.E. 852, 
118 Ga. 1; Yellow Cab Co. v. Echols, 
121 S. EH. 247, 31 Ga.App. 493. 


Idaho.—State v. Alvord, 271 P. 322, 
46 Idaho 765. 


Ill.— Lingle y. Bulfer, 153 ‘N.H. 
322 Ill. 606. 


Iowa.—In re Osborn’s Estate, 168 
N.W. 288, 185 Iowa 1807. - 


Ky.—Posey v. Commonwealth, 240 
s.w 91, 194 Ky. 483; Lee Lewis, Inc., 
Vv. Dosch, 235 S.W. 355, 193 Ky. 163; 
Peirano v. Shapiro, 223 S.W. 1098, 
188 Ky. 652; Ge Burk v. Common- 
wealth, 155 S.W. 381, 153 Ky. 264; 
Hayden v. Commonwealth, 131 S.W. 
521, 140 Ky. 634; Landy v. Moritz, 
109 S.W. 897, 33 Ky.L. 223; Wells v. 
Com., 99 S.W. 218, 30 Ky.L. 504. See 
Fitzpatrick v. Commonwealth, 275 S. 
W. 819, 210 Ky. 385 (in a murder trial, 
the court properly refused to allow 
defendants to ask the state’s witness 
if he had been convicted of moonshin- 
ing or was so engaged at the time he 
testified to meeting deceased and an- 
other); Graves v. Commonwealth, 217 
S.W..356, 186 Ky. 479 (in a prosecu- 
tion for robbery, defendant’s objec- 


State, 285 S.W. 


589, 


So. 685, 20 Ala.App. 639; 
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improper to show conviction of a mere misdemeanor? 
or minor offense not involving moral turpitude,’® or 


tion to the question to him on cross- 
examination as to whether he had 
previously been imprisoned on a 
charge of robbing a man of a pistol 
should have been sustained, and the 
negative answer, with qualification 
that he had been imprisoned for va- 
grancy, should have been excluded). 


Mont.—Williams v. Gray, 203 P. 
524, 62 Mont. 1; State v. Stein, 199 
P. 278, 60 Mont. 441. 


Neb.—Crawford v. State, 218 N.W. 
421, 116 Neb. 629; Dunlap v.. State, 
217 ON. Wi 1 89,0 1116. Neb. 383; "Coxbill 
Vv. State, 214 N.W. 256, 115 Neb. 634; 
Lincoln Y. M. C. A. v. Rawlings, 83 
N.W. 175, 60 Neb. 377. 


N.H.—Genest v. Odell Mfg. Co., 74 
‘A. 593; Wo NUE. 3G 


Pests Common wesley Vv. 
Pa.Super. 386 


Philippine-—U. S. v. Mercado, 
Philippine 127. 


Tex.—Abilene & S. Ry. Co. v. Bur- 
leson, (Civ. App.) 157 S.W..1177; Wat- 
son v. State, 48 S.W.(2d) 623,320 
Tex.Cr. 482; Bolin v. State, 204 S.W. 
335, 83 Tex.Cr. 590; Johnson v. State, 
201 S.W. 177, 838 Tex.Cr. 49. 


Utah.—State v. Johnson, 287 P. 909, 
76 Utah 84. 


Va.—Smith v. Commonwealth, 156 
S$: 577,/ 155° Van JL1 2b: 


[a] Where indictment contained 
two counts, one for a felony and one 
for a misdemeanor, and was dismiss- 
ed as to the felony, a conviction on 
a plea of guilty as to the misdemean- 
or could not be shown. Missouri, 
etc. Rei Co, iv, Adams, (124 6SSW 453) 
42 Tex.Civ.App. 274; Missouri, ete., 
RR.) -Co:zv. Dumas; (Tex.Civ.App.) 93 
SW. 493. 


{b] Credibility of witness cannot 
be attacked by showing conviction 
for: (1) Assault with a deadly weap- 
on, where accused was only sentenced 
to imprisonment in the county jail. 
People v. McGee, 141 P. 1055,' 24 Cal. 
App. 563. (2) Being drunk and dis- 
orderly. Warford v. Commonwealth, 
281. S.W. 819, 213 Ky. 675. 
rying concealed weapons. 
Powell, 61 A. 966, 21 Del. 24. (4) 
Drunkenness and possession of intox- 
icating liquor. State v. Johnson, 287 
P. 909, 76 Utah 84. (5) Obtaining 
money under false pretenses. Utley 
v. Merrick, 11 Metc. (Mass,) 302. (6) 
Violating the prohibition law. Bent- 
ley v. Commonwealth, 254 S.W. 752 
200 Ky. 246. 


[ec] Waiver of error.— Error in ad- 
mitting evidence of plaintiff's convic- 
tion of a misdemeanor to impeach 
him is not waived by plaintiff's in- 
troducing like evidence with: refer- 
ence to a. witness of defendant. 
Gardner v. St. Louis, ete., R. Co., 36 
S.W. 214, 185 Mo. 90. 


10. U.S.—Middleton v. U. S., 49 F. 
(2d) 538. 


Ala.—Lakey v. State, 89 So. 605, 206 
Ala. 180; Gillman v. State, 51 So. 722, 
165 Aja. 135; Lyles v. State, 122 So: 
611, 23 Ala.App. 135 [cert den 122 So. 
612, 219 Ala. 380, and foll Sledge v. 
State, 122) So. 925, 23 AlavADD. 675]; 
Booker vy. State, 124 So. 3, 23 Ala.App. 
78; Stowers v. State, 109 So. 561, °21 
Ala. App. 501; Shields. vy. State, 104 
Bertolsen v. 
State, 103 So. 480, 20 Ala.App. 539; 
Burnett v. State, 91 So. 893; 18 Ala, 
App. 318; Tapscott v. State, 88 So. 
376, 18 Ala. App. 67; Lyles v. State, 
88 So. 375, 18 Ala. App. 62; Abrams v. 
State, 84 So. 862, 17 Ala. App. 379. 


Taylor, 78 
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infamous in its nature.11_ In some jurisdictions it has 
been held that proof of convictions of crimes not of 
an infamous nature or involving moral turpitude is 
allowable in the diseretion of the court.'? 


Conn.—Rohde v. Nock, 126 A. 335, 
101 Conn. 439. 


Ga.—Groves v. State, 164 S.E. 822, 
175 Ga. 37; Howard v. State, 86 S.E. 
540, 144 Ga. 162; Andrews v. State, 43 
S.E. 852, 118 Ga. 1; Wheeler v. State, 
61 S.E. 409, 4 Ga.App. 325. 


Tex.—Zonora v. State, (Cr.) 51 S. 
W.(2d) 724; Griffin v. State, 45 S.W. 
Cadpmeiwll'9. Bex Crs 2853 Preather 
v. State, 18. S.W.(2d) 649, 113 Tex.Cr. 
167; Jones v. State, 13 S.W.(2d) 845, 
112 Tex.Cr. 31; Benjamin y. State, 3 
S.W.(2d) 91, 109 Tex.Cr. 108; Bryant 
v, State, 2 S.W.(2d) 846,.109 Tex.Cr. 
32; Oakley v. State, 1 S.W.(2d) 294, 
108 Tex.Cr. 371; Monsuer v. State, 
292 S.W. 901, 106 Tex.Cr. 439; Rees v. 
State, 278 S.W. 8438, 102 Tex.Cr. 506; 
Carter v. State, 271 S.W. 629, 100 
Tex.Cr. 95; Landry v. State, 258 S.W. 
imo Oe hex Cr, 417° Younes iw istace, 
256 ISaAW HZ oo 6 elex. Cris 7 Bitd Vv; 
State, 256-S.W. 277, 96 Tex.Cr..117; 
Garrison yv. State, 252 S.W. 511, 94 
Tex.Cr. 541; Steele v. State, 251 S.W. 
222, 94 Tex.Cr. 345; Taylor v. State, 
199 S.W. 289, 82 Tex.Cr. 210; Johnson 
Ve state, 191 oS. We 11655580  TexCnr. 
547; Hightower v. State, 131 S.W. 
324, 60 Tex.Cr. 109; Hardin v. State, 
123 S.W. 613, 57 Tex.Cr. 401; Gray v. 
State, (Cr.) 86 S.W. 764; Bain v. 
State, 44 S.W. 518, 38 Tex.Cr. 635; 
Goode v. State, 24 S.W. 102, 32 Tex. 
Cr. 505. And see Herring v. Patten, 
44 S.W. 50, 18 Tex.Civ.App. 147 (petit 
theft cannot be shown). 


[a] Moral turpitude implies some- 
thing immoral in itself, regardless of 
its being punishable by law, so that 
an offense for conviction of which a 
witness’ credibility is lessened must 
be mala in se and not mala prohibita. 
eeeeia v. State, 73 So. 340, 197 Ala. 


[b] Wo moral turpitude being in- 
volved, it cannot be shown that wit- 
ness has been convicted of: (1) Ag- 
gravated assault and simple assault. 
Young v. State, 256 S.W. 925, 96 Tex. 
Cr. 197. (2) Assault and battery. 
Gillman v. State, 51 So. 722, 165 Ala. 
135; Collins v. State, 58 So. 80, 3 Ala. 
App. 64. (3) Carrying arms. Rees 
v. State, 278 S.W. 843, 102 Tex.Cr. 
506; Landry v. State, 258 S.W. 172, 


96 Tex.Cr. 417; Coker v. State, 160 
Siwie60 ssuiehexCrar 504s). Bain v7. 
State, 44 S.W. 518, 38 Tex.Cr. 635; 


HKads v. State, 101 P. 946, 17 Wyo. 490. 
(4) Drunkenness in a public place. 
Inness v. State, 288 S.W. 1084, 105 
Tex.Cr. 401; Garrison vy. State, 252 
S.W. 511, 94 Tex.Cr. 541. (5) Fight- 
ing. Curry v. State, 86 S.E. 742, 17 
Ga.App. 312; Williford v. State, 37 
S.W. 761, 36 Tex.Cr. 414. (6) Fight- 
ing and disturbing the peace. Taylor 
v. State, 199 S.W. 289, 82 Tex.Cr. 210. 
(7) Liquor law violations. Baugh v. 
State, 112 So. 157, 215 Ala. 619; Ex 
parte Marshall, 93 So. 471, 207 Ala. 
566, 25 A.L.R. 338 [conformed to 93 
So. 380, 18 Ala.App. 526]; Lakey v. 
State, 89 So. 605, 206 Ala. 180; Rus- 
sell v. State, 137 So. 460, 24 Ala.App. 
496 [cert den 137 So. 462, 223 Ala. 
523]; Booker v. State, 121 So: 3, 23 
Ala.App. 78; Dickey v. State, 111 So. 
426, 21 Ala.App. 644; Stowers v. State, 
109 So. 561, 21 Ala.App. 501; Shields 
v. State, 104 So. 685, 20 Ala.App. 639; 
Bertalsen v. State, 103 So. 480, 20 
Ala.App. 539: Webster v. State, 100 
So. 201, 19 Ala.App. 587 [cert den 100 
So. 202, 211 Ala. 316]; Horsley v. 
State, 96 So. 937, 19 Ala.App. 263; 
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“erime” or of a 


In other 


Burnett v. State, 91 So. 893, 18 Ala. 
App. 318; Tapscott v. State, 88 So. 
376, 18 Ala.App. 67; Lyles v. State, 
88 So. 375, 18 Ala.App. 62; Abrams 
v. State, 84 So. 862, 17 Ala.App. 379; 
Swope v. State, 58 So. 809, 4 Ala.App. 
83; Wheeler v. State, 61 S.E. 409, 4 
Ga.App. 325; McCormick v. Decker, 
193 Ill.App. 451; Zonora v. State, 
(Tex.Cr:) 51 S.W.(2d) .724; Carter v. 
State, 271 S:w. -629,% 100) Tex:Cr: 95:; 
Hightower v. State, 165 S.W. 184, 73 
Tex.Cr. 258; O’Neal v. State, 146 S. 
W. 938, 66 Tex.Cr. 460; Merriwether 
Vi, State; 116. Sow. “1148, 55..Tex.Cr. 
438. (8) Offenses punishable under 
the Lever Food Control Act of Octo- 
ber 22, 1919. Morris Joseloff Co. v. 
Spint, ivi As 25,5 07. Comin .4 47am) 
Simple assault. Parker v. State, 201 
SW Sise Ss Tex Crotty pardin —y. 
Statete 1230S. AW. 161 Se SioRex.Cr? 201s 
Gray v. State, (Tex.Cr.) 86 S.W. 764. 
(10) Simple assault and _ fighting. 
Fitzpatrick v. State, 38 S.W. 806, 37 
Tex.Cr. 20. (11) Trespass on lands of 
plaintiff. United States Lumber & 
reece Co. v. Cale 81S0.664, 202 Ala. 


11. U.S.—Middleton v. U. S., 49 F. 
ee 538; Haussener v. U. S., 4 F.(2d) 


Ala.—Gillman v. State, 51 So. 722, 


165 Ala. 135; Mitchell v. State, 42 So. 
1014, 148 Ala. 618; Gordon v. State, 
36 So. 1009, 140 Ala. 29; Smith v. 


State, 29 So. 699, 129 Ala. 89, 87 Am. 
S.R. 47; Campbell v. State, 23 Ala. 
44; Harwell v. State, 65 So. 702, 11 
Ala.App. 188. 


Conn.—Card v.: Foot, 18 A. 713, 57 
Conn. 427; State v. Randolph, 24 
Conn. 368. 


Ill.—People v. Lehner, 157 N.E. 211, 
826 Ill. 216; Lingle v. Bulfer, 153 N. 
E. 589, 322 Ill. 606; People v. Parks, 
151 N.E. 563, 321 Ill. 143; People v. 
Green, 127 N.E. 50, 292 Ill. 8351; Matz- 
enbaugh v. People, 62 N.E. 546, 194 
Til. 108, 88 Am.S.R. 134; People v. 
Munday, 215 Ill.App. 356 [aff 127 N. 
E. 364, 293 Ill. 191]; People v. Maas, 
154 Ill.App. 11; Pioneer Fire-Proofing 
Co.v. Clifford, 125 Ill.App. 352. 


Iowa.—Palmer v. Cedar Rapids, 
R. Co., 85 N.W. 756, 113 Iowa 


Ohio.—August v. Finnerty, 30 Ohio 
CirEe 330! 


Tex.—Cooper Grocery Co. v. Neb- 
lett, (Civ.App.) 203 S.W. 365 [rev on 
other grounds (Commn.App.) 221 S.W. 
963]; Powell v. State, 181 S.W. 590, 
60 Tex.Cr. 201. 


[a] Rule applied.—(1) Where a 
statute does not include assault to 
rob in the Jist of infamous crimes, al- 
though it does include robbery, a con- 
viction of assault with intent to rob 
is inadmissible to impeach the testi- 
mony of a defendant who took the 
stand in his own behalf. People vy. 
Green, 127 N.E. 50, 292 Ill. 351. (2) 
A first violation of the National Pro- 
hibition Act, being neither a felony 
nor an infamous crime, cross-exam- 
ination of a defendant touching his 
prior conviction of such offense is not 
permissible to impeach his credibil- 
ity. Haussener v. U. S., 4 F.(2d) 884. 


[b] In civil cases a witness is not 
incompetent and so cannot be im- 
peached by reason of having been con- 
victed of a crime, not an infamous 
crime under the common law, as de- 
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jurisdictions statutes providing that a conviction of 
“criminal offense” may be shown to 
affect credibility are construed to authorize proof 
of any crime regardless of its grade.13 


Where con- 


frauding a railway company, in vio- 
lation of the interstate commerce act. 
Talerico v. Garvin, (Tex.Civ.App.) 222 
S.W. 313. 


[ec] Vagrancy.—(1) A conviction 
for vagraney which does not involve 
prostitution or being an inmate of a 
house of prostitution does not involve 
moral turpitude and cannot be shown. 
-Jones v. State, 13 S.W.(2d) 845, 112 
Tex.Cr. 31; Steele v. State, 251 S.W. 
222, 94 Tex.Cr. 345. (2) Refusal to 
permit prosecutrix to testify as to 
whether she had bten convicted on a 
charge of vagrancy in another state, 
for the purpose of affecting her cred- 
ibility, is proper insthe absence of any 
showing as to the act characterized as 
vagrancy, Since, in order to render 
such testimony admissible, such act 
must have been one involving moral 
turpitude. Bryan v. State, 89 So. 894, 
18 Ala.App. 199. (3) A conviction of 
vagrancy in being a common prosti- 
tute or an inmate of a house of prosti- 
tution involves moral turpitude and 
may be shown. Bryan v. State, su- 
pra; McIntosh v. State, 239 S.W. 622, 
91 Tex.Cr. 372 [overr Neyland v. State, 
187 S.W. 198, 79 Tex.Cr. 652; Willis 
v. State, 117 S.W. 978, 56 Tex.Cr. 14, 
183 Am.S.R. 953]. 


[d]. Court martial for desertion, 
being a purely military offense, and 
not involving moral turpitude, may 
not be shown for the purpose of affect- 
ing the credibility of a witness, such 
offense not being a crime under the 
general law. Midkiff v. State, 243° P. 
601, 29 Ariz. 523. 


[e] Offenses held» not infamous 
within rule include: (1) Assault. 
Smith v. State, 29 So. 699, 129 Ala. 
89, 87 Am.S.R. 47; Card v. Foot, 18 A. 
718, 57 Conn. 427. (2) Carrying con- 
cealed weapons. Smith vy. State, su- 
pra. (3) Carrying on the business 
of liquor dealer without paying spe- 
cial tax. Palmer v. Cedar Rapids, etc., 
R. Co., 85 N.W. 756, 113 Iowa 442. (4) 
Criminal contempt. Farrell v. Phil- 
lips, 123 N.W. 117, 140 Wis. 611. (5) 
Gambling. Mitchell v. State, 42 So. 
1014, 148 Ala. 618. (6) Intoxication 
and fighting. Powell v. State, 131 S. 
W. 590, 60 Tex.Cr. 201. (7) Lascivious 
carriage, or association with an al- 
leged participant. Nicewicz v. Nice- 
wiez, 132 A. 399, 104 Conn. 121. (8) 
Libel. Campbell v. State, 23 Ala. 44. 
(9) Making false tax schedule. Matz- 
enbaugh v. People, 62 N.H. 546, 194 
Ill. 108, 88 Am.S.R. 134. (10) Prosti- 
tution. State v. Randolph, 24 Conn. 
363. (11) Throwing stones at a rail- 
road train. Gordon y. State, 36 So. 
1009, 140 Ala. 29. 


12 Fritch v. State, 155 N.E. 257, 
199 Ind. 89; Glenn v. Clore, 42 Ind. 
60; General Exchange Ins. Corpora- 
tion v. Sherby, (Md.) 165 A. 809; Bur- 
gess v. State, 155 A. 153, 161 Md. 162, 
75 A.L.R. 1471; Underwood v. Cray, 
108 A. 513, 94 Vt. 58 [petition dism 
111 A. 509, 94 Vt. 402]; Barrell v. 
Dickinson, 74 A. 234, 82 Vt. 551; State 
v. Slack, 38 A. 311, 69 Vt. 486. 


13. Colo.—Patton.v. People, 221 P. 
1086, 74 Colo. 322;s*Hoffman v. Peo- 
ple, 212 P. 848, 72 Colo. 552. 


Fla.—Robinson v, State, 87 So. 61, 
80 Fla. 736. 


Mass.—Quigley v. Turner, 22 N.E. 
586, 150 Mass. 108; Com. v. Ford, 15 
N.E. 153, 146 Mass. 131. Contra Ut- 
ley v. Merrick, 11 Metc. 302. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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viction for other than offenses involving moral turpi- 
tude may be shown, the conviction must be of some 
offense the commission of which reflects on the ered- 
ibility of the witness,!* although the contrary has 
Conviction of a violation of a local or- 
dinanee cannot be shown,?® nor can conviction of a 
traffic violation in a summary proceeding.17 As other 
indictments arising out of the same act for which a 
defendant is on trial cannot be shown to attack his 
credibility as a witness,'§ so a previous conviction 
on a former trial of the instant case cannot be used 
Convictions under an unconsti- 
tutional statute cannot be shown,?° although the 
contrary has been held.?4_ A witness cannot be im- 


been held.1® 


for such purpose.?® 


Miss.—Brister v. Dunaway, 115 So. 
36, 149 Miss. 5; Lewis v. State, 37 So. 
497, 85 Miss. 35; Helm v. State, 7 So. 
487, 67 Miss. 562. 


N.J.—State v. Henson, 
616, 66 N.J.Law 601. 


N.Y.—People v. Burns, 33 Hun 296, 
2 N.Y.Cr. 415; Arhart v. Stark, 27 N. 
Y.S, 301,.6 Misc. 579; People v. El- 
more, 3 N.Y.Cr. 264. See People v. 
Lorraine, 196 N.Y.S. 323 (on a trial 
for vagrancy, the magistrate was 
bound to take into consideration the 
fact that defendant had previously 
been convicted of a similar offense in 
weighing her testimony). 


Okl.—Green v. State, (Cr.) 23 P. 
(2d) 506; Byrum v. State, (Cr.) 15 P. 
(2d) 1096; Ward v. State, 228 P. 498, 
27 Okl.Cr. 362. But see Winfield v. 
State, 2791) P.» 609, 18) sOk1/Cre 6257 
(where, however, there was no offense 
such as that asked about). 


R.I.—Brown v. Howard, 114 A. 11, 
43 R.I. 571. 


Wash.—Marshall v. Dunn, 160 P. 
298, 98 Wash. 156; State v. Overland, 
123 P. 1011, 68 Wash. 566. Contra 
State v. Payne, 34 P. 317, 6 Wash. 563 
(holding petit larceny not an infa- 
mous crime). 


Wis.—Koch v. State, 106 N.W. 531, 
126 Wis. 470, 3 L.R.A.N.S. 1086, 5 Ann. 
Cas. 389. 


[a] Bule applied.—It may be 
shown that the witness has been con- 
victed of: (1) Assault with a knife. 
Green v. State, (Okl.Cr.) 23 P.(2d) 
506. (2) Disorderly conduct. People 
v. Elmore, 3 N.Y.Cr. 264. (3) Drunk- 
enness. People v. Burns, 33 Hun (N. 
Vj 296s00 N.Y Cr, 415. (4). Vagzrancy:. 
Byrum v. State, (Ok1Cr.) 15 P.(2d) 
1096. (5) Violating the local option 
laws at various times. State v. Heim- 
baugh, (Mo.App.) 249 S.W. 445. 


[b] Whether offense involves 
moral turpitude is not test for the 
right to interrogate accused concern- 
ing other convictions for crime. Gore 
v. State, 219 P. 153, 25 Okl.Cr. 214. 


[ce] In the District of Columbia 
Code § 1067, permitting evidence of a 
former conviction of crime to be 
shown to affect the credibility of a 
witness, does not limit the proof to 
former convictions for felonies, since 
the word ‘crime,’ as commonly un- 
derstood, includes both felonies and 
misdemeanors, and, if congress had 
intended to limit the proof to felonies, 
“it could have so stated. Murray v. 
U. S., 58 App.D.C. 119, 288 F. 1008 
[cert den 43 S.Ct. 703, 262 U.S. 757, 
67 L.Ed. 1218]. 


[d] Im Missouri (1) conviction of 
any offense, whether felony or mis- 
demeanor, may be shown (State v. 
Merrell, 263 S.W. 118; State v. Heu- 
sack, 88 S.W. 21, 189 Mo. 295; State 
v. Thornhill, 74 S.W. 832, 174 Mo. 364; 
State v. Blitz, 71 S.W. 1027, 171 Mo. 

‘ 


50 A. 468, 


a 
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fense.?? 


other crime.?° 


530 [expl State v. Prendible, 65 S.W. 
559, 165 Mo. 329; State v. Grant, 45 
S.W. 1102, 144 Mo. 56, overr State v. 
Manning, 87 Mo.App. 78, and foll 
Chouteau Land, etc., Co. v. Chrisman, 
72 S.W. 1062, 172 Mo. 610]; State v. 
Wright, (App.) 236 S.W. 395; State v. 
Campbell, 149 S.W. 1173, 166 Mo.App. 
589; Winn v. Modern Woodmen of 
America, 137 S.W. 292, 157 Mo.App. 
1; State v. Shanks, 130 S.W. 451, 150 
Mo.App. 370), (2) although the earlier 
cases denied the right to show mis- 
demeanors (Gardner v. St. Louis, etc., 
R. Co., 86 S.W. 214, 185 Mo. 90; State 
v. Smith, 28 S.W. 181, 125 Mo. 2; State 
v. Taylor, 11 S.W. 570, 98 Mo. 240) 
(3) or offenses not of an infamous na- 
ture (State v. Donnelly, 32 S.W. 1124, 
130 Mo. 642; State v. Manning, 87 
Mo.App. 78; State v. Warren, 57 Mo. 
App. 502). 


[e] Conviction of crime as bear- 
ing on issue.—In an action by a wife 
under the “civil damage act” forthe 
value of a horse killed by her hus- 
band while in a state of intoxication 
produced by liquor furnished by de- 
fendant, proof that defendant several 
times, both before and since the cause 
of action arose, had been convicted of 
selling liquor without a license, is ad- 
missible for the purpose of affecting 
the weight of his testimony denying 
the sale or delivery of liquor. More- 
igs v. Crawford, 5 N.Y.S. 453, 51 Hun 
89. 


14., State v. Burton, 43 A. 254, 16 
Del. 446; Burgess v. State, 155 A. 153, 
161 Md. 162, 75 A.L.R. 1471; Nelson 
v. Seiler, 139 A. 1564, 154 Md. 63; 
Harold v. Commonwealth, 136 S.E. 
658, 147 Va. 617. 


[a] Rule applied.—Testimony, in 
a suit for injuries when struck by an 
automobile, as to defendant’s convic- 
tion for driving without a license and 
exceeding the speed limit, is inadmis- 
sible to impeach his veracity. Nelson 
v. Seiler, 139 A. 564, 154 Md. 68. 


, [b] Discretion of court.—The ques- 
tion whether conviction of the wit- 
ness is admissible as bearing on his 
credibility is a matter within the 
sound discretion of the trial court. 
Burgess y. State;155 A: 153) 161 Md. 
162, 75 A.L.R. 1471. 


15. Quigley v. Turner, 22 N.E. 586, 
150 Mass. 108. 
ka U.S.—Neal v. U. S., 1 F.(2d) 


Ala.—Wilson v. Vassar, 108 So. 250, 
214 Ala. 435; Gillman v. State, 51 So. 
722, 165 Ala. 135; Swope v. State, 58 
So. 809, 4 Ala.App. 83. 


_D.C.—Clawans v. District of Colum- 
bia, 61 App.D.C. 298, 62 F.(2d) 383. 


Fla.—Roe v. State, 119 So. 118, 96 
Fla. 723. 


Minn.—Carter v. Duluth Yellow Cab 
Co., 212 N.W. 413, 170 Minn. 250. 
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peached by showing a conviction of an offense in a 
court not having competent jurisdiction of such of- 
Conviction as a delinquent child cannot 
be shown for purposes of impeachment under a stat- 
ute prohibiting such conviction from being used as 
evidence for any purpose except in subsequent cas- 
es against the same child under the statute;?? but 
where a juvenile is convicted of felony and the con- 
viction reversed because he should have been pro- 
ceeded against as a juvenile, such conviction is not 
within the statute and may be shown.?* A judgment 
of conviction for the crime of perjury has greater 
weight against the credibility of a witness than any 


Mo.—State v. Roberts, 278 S.W. 971, 
311 Mo. 521; Custer v. Shackelford, 
225 S.W. 450; State v. Mills, 199 S.W. 
131, 272 Mo. 526; Dagegs v. St. Louis- 
San Francisco Ry. Co., (Avp.) 51 S.W. 
(2d) 164; Meredith v. Whillock, 158 
S.W. 1061, 173 Mo.App. 542. 


N.Y.—Arhart v. Stark, 27 N.Y.S. 
301,,,.6, Mise. 579. 


Ohio.—Harper v. State, 
364, 106 Ohio St. 481; Coble v. State, 
31 Ohio St. 100; August v. Finnerty, 
10 Ohio Cir.Ct.N.S. 433. 


Or.—Redsecker v. Wade, 138 P. 485, 
69 Or. 1538, Ann.Cas.1916A 269; ‘Tri- 
phonoff v. Sweeney, 130 P. 979, 65 Or. 
299; State v. Crawford, 113 P. 440, 
58 Or. 116, Ann.Cas.1913A 325. 


Wash.—State v. Nichols, 209 P. 689, 
121 Wash. 406. 


Wis.—Koch v. State, 106 N.W. 531, 
126 Wis. 470, 3 L.R.A.N.S. 1086, 5 
Ann.Cas. 389. 


17. Huff v. C. W. Goddard Coal & 
PuPeey Co., 148 A. 175, 106 N.J.Law 


140 N.E. 


18. See supra § 1045. 


19. Martin v. State, 189 S.W. 262, 
80 Tex.Cr. 275; Richardson y. State, 
27 S.W. 1389, 83 Tex.Cr. 518. 


20. Porter v. State, 202 P. 1039, 
20° OK)-Cr: 355: 


21. Scannell v. Boston El. R. Co., 
57 N.E. 341, 176 Mass. 170. 


22. Bodine v. State, 29 So. 926, 129 
Ala. 106; Horsley v. State, 96 So. 937, 
19 Ala.App. 263; People v. Novak, 175 
N.E. 551, 343 Ill. 355; Newells v. State, 
272 S.W. 492, 100 Tex.Cr. 261. 


23. People v. Hoffman, 248 P. 504, 
199 Cal. 155; State v. Kelly, 126 So. 
49, 169 La. 753; Texas & N. O. R. Co. 
v. Parry, (Tex.Civ.App.) 1 S.W.(2da) 
760 [rev (Commn.App.) 12 S.W.(2da) 
997]; Monday v. State, (Tex.Cr.) 60 
S.W.(2d) 435; Schafer v. State, (Tex. 
Cr.) 51 S.W.(2d) 356; Smith v. State, 
1S ESawiaC2d). VOM 0; salto Tex, Oras oA 
Robinson v. State, 7 S.W.(2d) 571, 110 
Tex.Cr. 345; Burge v. State, 255 S.W. 
754, 96 Tex.Cr. 32; Henley v. State, 
195 Sw. 197, 81 Tex.Cr. 221. 


_ [a] Statutory provisions declaring 
juvenile court proceedings inadmissi- 
ble against accused in other courts 
are not repealed by an act respecting 
the admissibility of evidence of ar- 
rest, indictment, and conviction of 
others than juveniles. State v. Kelly, 
126 So. 49, 169 La, 753. 


_ [b]. Evidence of sentence to a 

juvenile training institute is inad- 

missible to affect the witness’ credi- 

Re ees State v. Kelly, 126 So. 49, 169 
a. i 


24. McGuffey v. 
552, LOW Rex. Cr3'65. 


25. People v. Allocca, 170 N.Y.S. 
881, 183 App.Div. 571, 37 N.Y.Cr. 24. 


State, 296 S.w. 
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Impeachment of own witness.?° 


cable to showing conviction of a crime to impeach 
a witness do not apply where the witness is one e¢all- 
ed by the party seeking to impeach him.?* 


[§ 1053] (b) Name and Nature of Crime.?® 
generally held that inquiry is not confined to the mere 
fact of conviction of some crime, but the name?® and 
nature®® of the crime of which the witness was con- 
victed may be brought out, although there is author- 


ity to the contrary.*+ 
[§ 1054] (c) Details of Crime. 


evidence is restricted to the fact of conviction and 
it is not permissible to show the details and inci- 
dents of the crime,*? or the identity of the person up- 
on or against whom the erime was committed.** 
However, the details of the crime may be gone into 
where such is made necessary by the witness request- 


[a] 
ness has been adjudged guilty of a 
erime which, if repeated in the instant 
case, makes his deliverance worth- 
less, or even worse.” People v. Al- 
locca, 170 N.Y.S. 881, 882, 183 App.Div. 
Bik, oi) N- Ye Cre ra4. 


26. Generally see supra §§ 991-999. 


27. Labrie v. Midwood, 174 N.E. 
214, 273 Mass. 578; People v. Country- 
man, 195 N.Y.S. 728, 201 App.Div. 805, 
40 N.Y.Cr. 34; Benjamin v. Green, 144 
N.Y.S. 3124. 


23. Details of crime see infra § 
1054. 

29. People v. Eldridge, 82 P. 442, 
147 Cal. 782; People v. Chin Hane, 41 


P. 697, 108 Cal. 597; People v. Fouts, 
214 P. 657, 61 Cal.App. 242; State v. 
Johnson, 287 P. 909, 76 Utah 84. 


39. Ariz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 


Cal.—People v. Romer, 23 P.(2d) 
749; People v. Puttman, 61 P. 961, 129 
Cal. 258. 


1l1l.— Schwarschild & Sulzberger Co. 
v. Pfaelzer, 133 Ill.App. 346. 


N.J.—State v. Petrucelli, 120 A. 733, 
98 N.J.Law 903. 


N.M.—tTerritory vy. Chaves, 
1107, 8 N.M. 528. 


Or.—State v. Gilbert, 4 P.(2d) 923, 
138 Or. 291. 


Utah.—State v. Crawford, 206 P. 
717, 60 Utah 6. 


31. Norton v. Commonwealth, 244 
S.W. 310, 196 Ky. 90; State v. Turner, 
196 P. 638,115 Wash. 170; State v. 
Gottfreedson, 64 P. 523, 24 Wash. 398, 
399; Rice v. State, 217 N.W. 697, 195 
Wis. 181. But see State v. Green, 9 P. 
(2d) 62, 167 Wash. 266 (state’s wit- 
ness, who has been convicted of crime, 
may be cross-examined as to nature of 
offense for purpose of discrediting his 
testimony on direct examination). 


32. U.S —Berlin v. U. S., 14 F.(2d) 
497;  Mansbach v. U. S., 11 F.(2d) 221. 


Ala.—Latikos v. State, 88 So. 47, 
17 Ala.App. ‘654. 


Ill— Gallagher v.. Singer Sewing 
Mach. Co., 177 Ill.App. 198. 


Mass.—Lamoureux v. New York, 


45 P. 


etc., R. Co., 47 N.E. 1009, 169 Mass. 
338; Com. v. Galligan, 28 N.H. 1129, 


155 Mass. 54. 


Miss.—Powers v. State, 126 So. 12, 
156 Miss. 316. 


N.J.—State v. Mount, 64 A. 124, 73 
N.J.Law 582 [rev 61 A. 259, 72 N.J. 


Reason for rule.—‘‘The wit- 


WITNESSES 


The rules appli- 
ed about.*# 


It is 


several times.?7 


The impeaching 


Law 365]. 


Ohio.—Diegle v. State, ae pie Cir. 
Gt. iN S: 289, 33 Ohio Cir.Ct. 


nn.—Hendricks v. he 39 S.W. 
(aay 580, 581, 162 Tenn. 563 [quot 
Gyed. 


ge us A 
Tex.—Preather v, State, 18 S.W. 

(2d) 649, 113 Tex.Cr. 167; Baird v. 

State, 12 S.W. (2d). 1034, 111 Tex.Cr. 


351; Finch v. State, 280 S.W. 597, 
103 Tex.Cr. 212; Brister v. State, 262 
S.W. 82,°97 Tex:Cr!° 395% “Charles 'v. 
States 222 'S.W. 255, "87>"Lex.Cr: -233;; 
Miller v. State, 185 S.W. 29, 79 Tex. 
Cr. 9; Flournoy v. State, (Tex.Cr.) 
59 S.W. 902. 


[a] Bule applied.—(1) Cross-exam- 
ination of accused charged with rape 
of his minor ‘daughter, developing 
that other indictments charged rape 
of other minor daughters, is error. 
Preather v. State, 18 S.W.(2d) 649, 
113 Tex.Cr.167. (2) Permitting cross- 
examination of defendant charged 
with theft of calf regarding facts 
tending to show defendant’s guilt of 
attempting to burglarize a store is 
improper. Zonora yv. State, (Tex.Cr.) 
51 S.W.(2d) 724. 


33. Choice v. State, 114 S.W. 132, 
54 Tex.Cr. 517, 521 (where it was held 
that a witness could not be asked 
whether he had been convicted for 
killing a baby girl who was his own 
niece, the court saying: “If he mur- 
dered the baby girl, in contemplation 
of law it involved no more moral tur- 
pitude than murdering any one else’’). 


34. Hulbert v. State, 260 S.W. 575, 
97 Tex.Cr. 186 


[a] siustration.—tn a prosecution 
for the forgery of a check, evidence 
that defendant had been indicted for 
forgery, and had been convicted of 
swindling, which offenses were detail- 
ed, was admissible for the purpose of 
impeaching defendant, it appearing 
that such details as were gone into 
were caused by defendant’s denial and 
request for more specific information 
as to what was inquired about. Hul- 
ae v. State, 260 S.W. 575, 97 Tex.Cri 
186. 


35. U.S:—Ball v. U. S., 
78 C.C.A. 126. 


Fla.—-Herndon v. State, 72 So. 833, 
72 Fla.:108. . 


Iowa.—State v. Foxton, 147 N.W. 
347, 166 Iowa 181, 52 L.R.A.N.S. 915, 
Ann.Cas,1916E 727. 


Mass.—Attorney General v. Pelle- 
tier, 134 N.E. 407, 240 Mass. 264; Com. 
Vv. Knapp, 9 Pick. 496, 20 Am.D. 491. 
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[§ 1055] (d) Place of Conviction. 
of crime in another state may be shown for the pur- 
pose of discrediting a witness,?® except when con- 
victions cannot be shown at all for such purpose.*® 


[§ 1056] (e) Number of Convictions. 
shown that the witness has been convicted of crime 


[§ 1057] (f) Remotenéss of Conviction.*® 
cept. where lapse of time has been held not to pre- 
vent the showing of a previous conviction,®® it is not 
permissible-to show, for the purpose of impeaching 
a witness, a conviction of crime which is so remote 
in point of time that it cannot reasonably bear on 
his present character.*° 


a ee Pee 


} [§§ 1052-1057 


ing more specific information as to what was inquir- 


A conviction 


It may be 


Ex- 


However, whether a con- 


Mo.—State v. Heusack, 88 S.W. 21, 


189 Mo. 295; State v. Oliphant, 107 S. 
W. 32,128 Mo.App. 252. 
36... Missouri, .etc., R., Co. v. De 


Bord, 53 S.W. 587, 21 Tex.Civ.App. 691 
(in civil action). 


37. Cal.—People v. Eldridge, 82 P. 
442, 147 Cal. 782; People v. Kelly, 79 
P. 846, 146 Cal. 119; People v. Moran, 
144 P. 152, 25 Cal.App. 472. 


Iowa.—State v. Williams, 197 BUA: 
991, 197 Iowa 813. 


La.—State v. Quinn, 59 So. 913, 131 
La. 490. 


Md.—-Baltimore, ete, R. Co. 
Strube, 73 AJ:697, 111 Ma. 119. 


. Mich.—Van Goosen v. Barlum, 183 
N.W. 8, 214 Mich. 595. 


N.J.—State v. Silver, 127 A. 545, 
101 N.J.Law 232, 2 N.J.Misc. 479. 


N.Y.—Perham v. Noel, 47 N.Y.S. 
100, 20 App.Div. 516. 


Or.—State v. Goodloe, 24 P.(2d) 28; 
Peas v. Newlin, 165 P. 225, 84 Or. 
oO 


Wash.—State v. Turner, 196 P. 638, 
115 Wash. 170. 


38. Time to which inquiry as to 
character extends generally see supra 
§§ 1041, 1042.) .. 


39. Wollf v. Van Housen, 55 Ill. 
App. 295; State v. Farmer, 24 A. 985, 
84 Me. 4386; State v. Bezemer, 14 P. 
(2d) 460, 169 Wash. 559. 


[a] Question for jury.—Lapse of 
time does not bar the admission, but 
it is for the jury to consider in de- 
termining the effect of the conviction 
on the credibility of the witness. 
Murray..v. U. S., 53 App.D.C. 119, 288 
F. 1008 [cert den 43 S.Ct. 703, 262 U. 
S. 757, 67 L.Ed. 1218]; Wollf v. Van 
Housen, 55 I1].App/ 295, 


40, U.S.—Fire Ass’n of Philadel- 
phia v. Weathered, 62 F.(2d) 78. 


Iowa.—-State v. Dickson, 202 N.W. 
225, 200 Iowa 17. 


Ky.—Tapscott v. Com., 131 S.W. 487, 
140 Ky. 573. 


N.D.—State v. Pancoast, 67 N.W. 
1052.7 5. Ne. b16, 35. Ture Ne 2 ba 8. 


Tex.—Lott v. State, (Cr.) 60 S.W. 
(2d) 223; Hunter v. State, 45 S.W. 
(2d) 969, 119 Tex.Cr. 558; Harmon y. 
State, 45 S.W.(2d) 583, 119 .Tex.cCr. 
426; Long. v. State, 208 S.W. 922, 84 
Tex.Cr. 529; Bullington v. State, 180 
Wis OU een eke Ole hag cee NC hee We 
State, 159 S.W. 50, 71 Tex.Cr. 50; Jus- 
tiss v. State, 123 S.W. (413,57. Tex.Cr. 


Vv. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1057-1058] 


viction is too remote depends on the facts of the 
particular case,*! and there is no fixed time at which 
a previous conviction becomes too remote.*? 
where, by statute, lapse of time may prevent the 
showing of a conviction,*? lapse of time is not the 
sole determinant; a but the lapse of time and the 
intervening cireumstances,*® such as a length of im- 
prisonment following the conviction,*® the age of the 
witness at the time of the eonviction,*? and his sub- 
sequent conduct,’ are to be considered, and the con- 
viction held remote or not by the court in the exer- 
Thus, where there has been 
a lapse of time, with no intervening convictions,®° 
and nothing to show that the witness had not re- 


cise of its diseretion.*? 


218; White v. State, 122 S.W. 391, 57 
Tex.Cr. -196; Gardner v. State, 117 8 
W. 148, 55 Tex.Cr. 400; Richards vy. 
State, 116 S.W. 587, 55 Tex.Cr. PwER 
Bogus v. State, 114 S.W. 823, 55 Tex. 
Onvi26;.1132), AmiS) Ri 8045), (Davis, ve 
State, 108 S.W. 667, 52 Tex.Cr. 629; 
Hull v. State, 100 S.W. 403, 50 Tex.Cr. 
607;. Casey v. State, 97 S.W. 496, 50 
Tex.Cr. 392; Marks v. State, (Cr.) 78 
SW. 512° Dyer v. State, ¢Cr.) "07'S. 
W. 456; Bowers v. State, (Cr.) 71 S. 
W. 284. ; 


[a] Lapse of time held to render 
conviction too remote.—(1) Fifteen 
months. Tate v. State, 12 S.W.(2d) 
210, 111 Tex.Cr. 156. (2) Eight years. 
Herring v. Patten, 44 S.W. 50, 18 Tex, 
Civ.App. 147. (3) Ten years. Simond 
v. State, 95 A. 1073, 127 Md. 29; Bolin 
v. State, 204 S.W. 335, 83 Tex.Cr. 59.0. 
(4) Pleven years. Waddle v. State, 
Ate eis) Cds tie pl Oke Cae OO nC) 
Twelve years. Harris v. State, 26 S. 
W.(2d), 216, 114 Tex.Cr. 509; Ander- 
son v. State, 21 S.W.(2d) 499, 113 Tex. 
Cr. 450. (6) ‘Thirteen years. Bird 
Vv. State, 256 S.W.-277, 96 Tex.Cr. 117. 
(7) Fourteen years. Bullington v. 
State, 180 S.W. 679, 78 Tex:Cr. 187; 
Vick v. State, 159 S.W. 50, 71 Tex.Cr. 
50. (8) ‘Fifteen years. Emerson v. 
State, 271 S.W. 609, 99 Tex.Cr. 655; 
Justiss v. State, 123 S.W. 4138, 57 Tex. 
Cr. 218; Bogus v. State, 114 S.W. 823, 
55 Tex.Cr. 126, 131 Am.S.R. 804, (9) 
Fifteen or seventeen years. Bowers v. 
State, (Tex.Cr.) 71 S.W. 284. (10) 
Fifteen or twenty years. Spiller v. 
State, 135 S.W.) 549, 61 Tex.Cr. 555. 
(11) Bighteen years. Turner v. 
State, 160 S.W. 357, 71 Tex.Cr. 477. 
(12) Highteen or twenty years. 
Richards v. State, 116 S.W. 587, 55 
Tex. Cra 287. (13) Twenty years. 
State v. Pancoast, 67 N.W. 1052, 5 N.D. 
516, 35 L.R.A. 518; Anderson v. State, 
21: S.W.(2d) 499, 113. Tex.Cr., 450; 
Bond v. State, 296 S.W. 602, 107 Tex. 
Cr. 453; Dyer v. State, (Tex.Cr.) 77 
S.W. 456. (14) Twenty-one years. 
Yeager v. State, 256 S.W. 914, 96 Tex. 
Cr. 124. (15) Twenty-three years. 
McGill v. State, 160 S.W. 353, 71 Tex. 
Cr. 443. (16) Twenty-four years. 
Dover v. State, 277 S.W. 675, 102 Tex. 
Cr. 113. (17) Twenty-four or twenty- 
five years. White v. State, 122 S.W. 
391, 57 Tex.Cr. 196. (18) +Twenty- 
five years. Corzine vy. State, 226 S.W. 
O36; .5S5 Ces. Cr, 5540, (LO) 1 Toirty, 
years. Ward v. State, 196 S.W. 840, 
81 Tex.Cr. 567; Gardner vy. State, 117 
S.W. 148, 55 Tex.Cr. 400. 


[b] Lapse of time held not to 
render conviction too remote.—(1) 
. Three years. Bates v. State, 271 S.W. 
389, 99 Tex.Cr. 647. (2) Four years. 
Hull v. State, 100 S.W. 403, 50 Tex. 
Cre 60 (3) Four or five years. 
White v. State, 122:S.W. 391, 57 Tex. 


Cr. 196... (4) Five years. White v. 
State, 20 S.W.(2d) 196, 113 Tex.Cr. 
257. (5) Six years. Davis v. State, 


108 S.W. 667, 
Hight years. 


[sd WED AGS AS (6) 
‘Cawthon v. State, 24.S. 


. 


WITNESSES 


Exeept 


W.(2d) 435, 114 Tex.Cr. 86; Collier v. 
State, 12 ‘Siwee2?d) “572, 111, Tex.Cr. 
249; 'Reeves v. State, 252 S.W. W81,.95 
Tex.Cr. 28 (proof that a witness had 
been convicted of a felony eight years 
before the time testified, and had 
served two years of his five-year sen- 
tence under that conviction, does not 
make the conviction too remote to 
affect his credibility, even though no 
misconduct by him was shown during 
the six years since his release from 
imprisonment). (7) Nine years. 
Lane v. State, 164 S.W. 378, 73 Tex.Cr. 
266. (8) Ten or twelve years. State 
v. Taylor, (Mo.App.) 266 S.W. 1017 
(similar offense). 


41. Harmon v. State, 45 S.W.(2d) 
583, 1199 TexiCr- “4265 


42. Reeves v. State, 252 S.W. 781, 
95 Tex.Cr. 28. 


43. See statutory *provisions; 
cases infra this note. 


[a] In Massachusetts (1) under a 
statute prohibiting the showing of a 
conviction for a misdemeanor after 
five years, or of a felony after ten 
years, unless within such periods 
there has been a subsequent convic- 
tion, the subsequent conviction must, 
in the case of a misdemeanor, have oc- 
curred within five years from the 
date of the prior one sought to be 
shown. Commonwealth v. Cohen, 125 
N.E. 148, 234 Mass. 76. (2) The rec- 
ord of defendant’s conviction of .rob- 
bery is admissible where’sentence ex- 


and 


|pired within ten years, although he 
could have earned a right to diminu- 


tion in sentence. Commonwealth v. 
Taylor, 161 N.E. 245, 263 Mass. 356. 


44. Reeves v. State, 252 S.W. 781, 
95. Tex.Cr. 28: 


45. Cooper v. State, 13 S.W.(2d) 
834, 111 Tex.Cr. 621; Reeves v. State, 
252 S.W. 781, 95 Tex.Cr. 28. 


46. Bernard’s, Inc. v. Austin, (Tex. 
Civ.App.) 300 S.W. 256; Reeves v. 
State, 252 S.W. 781, 95 Tex.Cr: 28. 


[a] Time of confinement in peni- 
tentiary is to be considered a portion 
of the time to create a presumption of 
reformation in determining whether 
conviction is too remote. Bernard’s, 
wei AA Austin, (Tex.Civ.App.) 300 S., 

2 


47. Lott v. State, (Tex.Cr.) 60 S. 
W.(2d) 223. 

[a] Rule applied.—In a murder 
prosecution, permitting proof of de- 
fendant’s conviction of crime nearly 
ten years before when defendant was 
only fifteen is reversible error. Lott 
v. State, (Tex.Cr.) 60 S.W.(2d) 228.' 


48. Lott v. State, supra. 


49. Fire Ass’n of Philadelphia v. 
Weathered, 62 F.(2d) 78; Cawthon v. 
Bee 24 S.W.(2d) 435, 114 Tex.Cr. 
6. 


[a] Rule applied.—Whether testi- 
mony, in a rape prosecution, of an- 


| Scoville v. 
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formed,*®! the conviction may be held too remote; 
and conversely, where the witness has continued to 
engage in crime, mere lapse of time does not bar 
the showing of the conviction.®? 


[§ 1058] (g) Punishment. 
held that, conviction of a crime having been shown, 
the witness’ punishment or his term of service is im- 
material,°? in some jurisdictions it is held proper, 
as showing conviction of a crime, to show that the 
witness has been confined in the penitentiary ;°* but 
where it does not appear that the offense for which 
he was punished involved moral turpitude, it is im- 
proper to show his confinement,°® or that the wit- 


While it has been 


other similar offense, offered for the 
purpose of impeachment, is too re- 
mote, is for the judge after investiga- 
tion, in the jury’s absence. Cawthon 
Me State, 24 S.W.(2d) 435, 114 Tex.Cr. 


[b] In case of doubt, the court 
should exclude evidence of former 
conviction of the witness where the 
question of probable remoteness aris- 
es. Lott v. State, (Tex.Cr.) 60 S.W. 
(2d) 223. 


[c] No abuse of discretion.—(1) 
The trial court did not abuse its dis- 
cretion in rejecting evidence showing 
the witness’ conviction of felonies 
from thirty to fifty years before trial. 
Fire Ass’n of Philadelphia v. Weath- 
ered, 62:°EB.(2d) 78. (2)° Excluding 
testimony of a witness’ conviction 
fourteen years previously is not abuse 
of discretion, notwithstanding other 
impeaching testimony. Bverettwav. 
State, (Tex.Cr.) 57 S.W.(2d) 140. 


50. Leach v. State, 180 S.W. 122, 
(3 Rex Cre 55. 


Sls Vick v. State, 159 S:Weas0seu 
Tex:Cr.. 50; Winn v. State, 113° S.W. 
918, 54 Tex.Cr. 538. 


52. Fritts v. State, 42 S.W.(2d) 
609, 119 Tex.Cr. 412; Wright v. State, 
3 S.W.(2d) 804, 109 Tex.Cr. 164. 


[a] Tllustrations.—(1) In a prose- 
cution for burglary, testimony of de- 
fendant elicited on cross-examination, 
to the effect that he had been convict- 
ed of burglary some nine years Since, 
and subsequently been indicted- for 
burglary and also for theft, is not, on 
its face, inadmissible for remoteness, 
State, (Tex.Cr.) 77: S.W. 
792. (2) Where, in nineteen years, 
defendant had been in jail or the 
penitentiary twelve or thirteen years, 
each time charged with homicide, in a 
similar case there had been no such 
evidence of reform as to make ques- 
tions as to defendant’s former convic- 
tions too remote and therefore inad- 
missible as bearing on his credibility 
asa witness. Oates v. State, 149 S.W. 
1194, 67 Tex.Cr. 488. 


53. Lee Kwong Nom v. U. S., 20 F. 
(2d) 470; Gallagher v. People, 71 N 
BH, 842, 211 Ml. 158 {aff 110 I1l.App. 250 
(error dism 27 S.Ct. 779, 203 U.S. 600, 
51 L.Ed. 334)]. 


54. Smith v. State, 48 So. 668, 159 
Ala. 68; Rountree v. State, 101 So. 
325, 20 Ala.App. 225; Whitman v. 
State, 98 So. 695, 19 Ala.App. 526; 
Page v. Commonwealth, (Ky.) 119 S. 
W. 750; Finch v. State, 280 S.W. 597, 
103 Tex. Cr. 212; Armstrong v. State, 
227 S.W. 485, 88 Tex.Cr. 433; Smiley 
v. State, 189 ‘SW. 482, 80 Tex.Cr. 280; 
Simpson v. State, 154 S.W. 999, 69 Tex. 
(GhiteesyqGs Kemper v. State, 1388 S.W. 
1025, 63 Tex.Cr. a Keaton v. State, 
57 S.W. 1125, 41 Tex.Cr. 621. 


55. Kansas City, M. & O. Ry. Co. of 
Texas vy. Moster, (Tex:Civ.App.)~ 38 
S.W.(2d) 391. 
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ness served a sentence on the road gang.°* It is 
improper to show imprisonment before conviction,®* 
or merely that the witness had been in jail®® or in 
the county workhouse.®® Commitment to a state 
training school cannot be shown to impeach a wit- 
ness.°° 


[§ 1059] (h) What Constitutes Conviction. Al- 
though it has been held that a verdict of guilty is 
sufficient as a conviction without sentence thereon,®? 
ordinarily, in order to constitute a conviction of 
crime, of which evidence can be given to affect the 
credibility of a witness, there must be not only a ver- 
dict of guilty, but also a judgment thereon by the 
court,°? and a mere verdict of guilty is not a con- 
viction which may be shown,°* nor is the entering 
of a plea of guilty without judgment or sentence 
thereon,** although as to this the contrary has been 
held.¢® Where a new trial has been granted after 
conviction, the conviction cannot be shown.®* Al- 
though there is authority to the contrary,®* a judg- 
ment on a plea of non vult contendere is such a con- 
viction as may be shown;°® but where there is no 


judgment of guilt after such a plea, it is 1mpropér *} ~ 


to show that such plea was entered.°® Where the 
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witness, after conviction and before sentence, files 
a petition for release on probation, the conviction 
may be shown.?° The decision of the police commis- 
sioners finding a policeman guilty of certain crimes 
is not a conviction which may be shown to affect his 
credibility ;71 nor is disbarment of an attorney, on 
a charge involving the commission of a crime, a con- 
viction of such crime.*? 


[§ 1060] (i) Suspension of Sentence, and Proba- 
tion. A previous convictien may be shown notwith- 
standing sentence was suspended.** It cannot be 
shown that the witness was the defendant in a crim- 
inal case and pleaded guilty, where the case has been 
filed and defendant given probation, so that there is 
no conviction.74 Under a statutesproviding that a 
person convicted of a felony may be placed on pro- 
bation, and shall be released from all penalties and 
disabilities after fulfillig the conditions of the pro- 
bation, the record of conviction of such a person 
is inadmissible as impeaching evidence when acting 
as a witness in another action after passing through 
the probationary period.”5 


[§ 1061] (j) Appeal from Conviction. Except 
where an appeal is regarded as setting aside the judg- 


56. Herring v. State, 71 So. 974, 14 
Ala.App. 93. 


57. Bingham vy. State, 280 P. 636, 44 
Okl.Cr. 258. 
58. Bell v. State, 54°So. 116, 170 


Ala. 16; Eversole v. State, 294 S.W. 
207, 106 Tex.Cr. 577. 


59. De Lucia v. Bleha, 137 A. 428, 
5 N.J.Misc. 501. 


60. Witt v. State, 244 N.W. 395, 123 
Neb. 799. 


61. People v. Ward, 66 P. 372, 134 
Cal. 301. 
62. Crawford v. U. S., 59 App.D.C. 


356, 41 F.(2d) 979; Johnson v. Sam- 
uels, 114 N.E. 977, 186 Ind. 56; Hack- 
ett v. Freeman, 72 N.W. 528, 103 lowa 
296; Attorney General v. Pelletier, 
184 N.E. 407, 240 Mass. 264; Com. v. 
Gorham, 99 Mass. 420. 


[a] Sufficiency of conviction.— 
Where there has been a verdict of 
guilty and sentence in a United States 
district court, the prosecution of a 
writ of error to the United States cir- 
cuit court of appeals, a mandate from 
that court affirming the judgment; an 
order and decree of the district court 
making such mandate its judgment, 
an order that defendant surrender 
himself to the custody of the marshal, 
an order to the marshal to deliver him 
over for imprisonment, and an order 
for a stay which had expired, there is 
a final judgment of conviction admis- 
sible to affect the credibility of a wit- 
ness, in view of U. S. Judicial Code § 
128 (U. S. Comp. St. § 1120), making 
the judgment of the circuit court of 
appeals final in criminal cases, al- 
though a petition for certiorari to 
the United States supreme court had 
been made, it appearing that it had 
been denied. Attorney General v. Pel- 
letier, 134 N.E. 407, 240 Mass. 264. 


63. Michigan & Arkansas Lumber 
Co. v. Bullington, 152 S.W. 999, 106 
Ark. 25; Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264; People 
v. Marendi, 107 N.E. 1058, 213 N.Y. 
600; American Bank v. Felder,:59 Pa. 
Super. 166. 


64. Fay v. Harlan, 128 Mass. 244, 
35 Am.R. 372; Ford v. State, 184 N. 


W. 70, 106 Neb. 439; Marion v. State, 
20 N.W. 289, 16 Neb. 349; Common- 
wealth v. Auerbach, 71 Pa.Super. 54. 


65. People v. Kepford, 199 P. 64, 
52 Cal.App. 508; Peck v. Chouteau, 3 
S.W. 577, 91 Mo., 138, 60 Am.R. 236. 


[a] Plea equivalent to verdict.— 
Under a statute providing that a wit- 
ness may be impeached by showing by 
his examination or by the record of 
the judgment that he had been ¢con- 
victed of a felony, a plea of guilty is 
equivalent to the verdict of a jury, 
which constitutes a conviction. Peo- 
pie v. Kepford, 199 P. 64, 52 Cal.App. 


66. Thompson v. U. S., 30 App.D. 
C. 352, 12 Ann.Cas. 1004. 


67. Olszewski v. Leer eis) TdT ON: 
E. 404, 223 Mass. 27 


68. U.S.—Fisher v. U. S., 8 F.(2d) 
978 [cert den 46 S.Ct. 482, 271 U.S. 
666, 70 L.Ed. 1140]. 


Me.—State v. Herlihy, 66 A. 643, 102 
Me. 310. 


N.J.—Hill v. Maxwell, 73 A. 501, 77 
N.J.Law 766; State v. Henson, 50 A. 
468, 616, 66 N.J.Law 601; Johnson Vis 
Johnson, 80 A. 119, 78 N.J.Eq. 507. 


R. brats v. Vanasse, 107 A. 85, 42 
RL. 27 


Sa 8 mesh v. Radoff, 248 P. 405, 
140 Wash. 202. 


69. Collins v. Benson, 120 A. 724, 
81 N.H. 10; State v. Conway, 388 A. 
656, 20 R.I. 270; Remington v. Judd, 
202" N.W. 679, 186 Wis. 338. 


[a] Thus a plea of nolo contendere 
to an indictment for nuisance, and 
the payment of costs and a certain 
amount in.addition to the state as a 
condition of the entering of a nolle 
prosequi, did not, as touching defend- 
ant’s credibility, amount to a convic- 
tion or a plea of guilty. State v, Con- 
way, 38 A. 656, 20 R.I. 270. 


70. People v. Andrae, 129 N.E. 178, 
295 Ill. 445. 


[a] Reason for rule.—Where a de- 
fendant’s motion for a new trial after 
verdict of guilty was overruled, and, 


without the filing of any motion in 
arrest, his petition for release on pro- 
bation was a waiver of the right to 
file a motion in arrest, and was in 
acceptance of the conviction, in view 
of Probation Act § 2, providing that, 
where nothing remains after entry of 
judgment but to pronounce sentence, 
the court may admit persons to. parol, 
the very fact that such defendant 
was paroled showing his conviction. 
cep le v. Andrae, 129 N.E. 178, 295 Tl. 
oO. 


71. People v. Sullivan, 54 N.Y.S. 
538, 34 App.Div. 544, 13 N.Y.Cr. 377. 


72. People v. Dorthy, 46 N.Y.S. 970, 
20 App.Div. 308, 13 N.Y.Cr. 173 [aff 
tg 800, :156 IN-Y<- 237, 5 Ne Were 


73. Webb vy. Dale & Cain, 179 N.Y. 
S. 957; Hunter v. State, 45 S.W.(2d) 
969, 119 Tex.Cr. 558; Herrin v. State, 
262 S.W. 486, 97 Tex.Cr. 494; Gordon 
v. State, 216 S.W. 184, 86 Tex.Cr. 262; 
Coe Vv. Seats 189 S.W. 158, 80 Tex. 

Yr 


[a] Suspended sentence under for- 
mer felony cannot be discharged so 
as to render evidence of the felony in- 
admissible in a prosecution for a sub- 
sequent felony when the other inditt- 
ment was pending against accused. 
Hunter v. State, 45 S.W.(2d) 969, 119 
Tex.Cr. 558 (the court’s certificate 
that suspended sentence for a former 
felony had expired, in the absence of 
an order discharging accused based on 
his affidavit that he had not been con- 
victed of the other felony, does not 
render evidence of the former felony 
inadmissible in a subsequent felony 
prosecution). 


[b] To render inadmissible the 
state’s inquiry of defendant as to con- 
viction of a felony when he received 
a suspended sentence, defendant must 
affirmatively prove ‘his application to 
have the judgment set aside and the 
case dismissed and the grant thereof. 
Sport v. State, 262 S.W. 486, 97 Tex. 

nm 4 


74 Commonwealth y. Sacco, 151 N. 
E. 839, 255 Mass. 369. 


75. People v. Mackey, 208 P. 185,. 
58 Cal.App. 123. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment of conviction,’® or suspending the judgment so 
that it cannot become final until the termination of 
the appeal,*’ the pendeney of an appeal from a con- 
viction of crime does not preclude the showing of 
such conviction as bearing on the credibility as a 
witness of the person convicted,?§ even where follow- 
ed by a reversal,*® although as to this the contrary 
When an appeal is taken and the 
case nol prossed, the conviction cannot be shown.*! 


[§ 1062] (k) Effect of Setting Aside of Convic- 
The fact that a witness has been convicted of 
crime cannot be brought out to affect his credibility 
where the conviction has been set aside,** and on a 


has been held.’° 


tion. 


new trial he has been acquitted.’ 


[§ 1063] (1) Effect of Pardon, or Commutation of 
The fact that the witness has been par- 
doned does not preclude his conviction of crime from 
being shown to affect his credibility ;84 nor is it per- 
missible, after a conviction of crime has been shown 
for the’purpose of impeachment, to show that the 


Sentence. 


1G. ©ATG Vin WOOt, LS Ay hs, 04 


Conn. 427. 


77. Foure v. Commonwealth, 283 S. 
W. 958, 214 Ky. 620; State v. Shelton, 
284 S.W. 433, 314 Mo. 333; Jennings v. 
State, 115 S.W. 587, 55 Tex.Cr. 147. 


78. Ala.—vViberg v. State, 35 So. 53, 
138 Ala. 100, 100 Am.S.R. 22; Latikos 
v. State, 88 So. 47, 17 Ala.App. 655. 


Cal.—People v. Rogers, 297 P. 924, 
112 Cal.App. 615. 

IowvA—Hackett v. Freeman, 72 N. 
W. 528, 103 Iowa 296. 

Okl.—Treadway v. State, 235 P. 929, 
30 Okl.Cr. 239; Newcomb y. State, 213 
PS9007 2e7OELCrveii72; 


Utah.—State y. Crawford, 206 P. 
717, 60 Utah 6. 


Wash.—State v. 
589, 141 Wash. 324. 


Johnson, 251 P. 


79. State v. Crawford, 206 P. 717, 
60 Utah 6. 
80. People v. Van Zile, 144 N.Y.S. 


287, 159 App.Div. 61, 30 N.Y.Cr. 310; 
People v. Van Zile, 141 N.Y.S. 168, 80 
Mise. 329, 29 N.Y.Cr..378. 


[a] Rule applied.—Where it was 
sought to show that by bribery ac- 
cused, who took the stand, secured the 
dismissal of an indictment on which 
-he had once been convicted, the con- 
viction having been reversed on ap- 
peal, the fact of the previous illegal 
conviction could not be elicited. Peo- 
ple v. Van Zile, 141 N.Y.S. 168, 80 
Mise. 3297 29 N.Y.Cr. 378. 


81. Commonwealth y. Danton, 137 
N.E. 652, 243 Mass. 552. 


82. Pigott v. Lilly, 20 N.W. 879, 55 
Mich. 150; Bedford v. State, 170 S.W. 
727, 75 Tex.Cr. 309; Benedict v. State, 
208 N.W. 934, 190 Wis. 266. Contra 

| Hargrove v. State, 26 S.W. 998, 33 Tex. 

Cr. 431 (holding that conviction may 
be shown although set aside and de- 
fendant acquitted on new trial). 


83. Pigott v. Lilly, 20 N.W. 879, 55 
Mich. 159. 


Wee generally see supra § 


84. U.S.—Vedin vy. McConnell, 22 
F.(2d) 753; Wallamet Rapid Transit 
caaioe Oregon S. N. Co., 29 F.Cas.No. 


Ala.—Terry v. State, 148 So. 157 
[cert den 148 So. 159, 226 Ala. 685]. 


Ark.—Werner v. State, 44 Ark. 122. 


‘ 
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Commutation. 


ness.28 


[§ 1064] (10) 


[§ 1065] (11) 


[§ 1066] (12) 


Cal.—Dozier v. Hillman, 287 P. 116, 
105 Cal. App. 127. 


Del.—State v. Grant, 133 A. 790, 33 
Del, 195. 


Ill.—People v. Andrae, 129 N.E. 178, 
295 Ill. 445. 


N.H.—Curtis v. Cochran, 
242. 

N.M.—Territory v. Chavez, 
1107, 8 N.M. 528. 


N.Y.—Baum v. Clause, 5 Hill 196. 


Tex.—Bernard’s, Inc. v. Austin, 
(Civ.App.) 300 S.W. 256; Gulf, etc., 
R. Co. v. Gibson, 93 S.W. 469, 42 Tex. 
Civ. App. 306; Sipanek v. State, 272 
Sow. W4l) 100" Tex:Cr- “489-4 Wiard. ive 
State, 196 S.W. 840, 81 Tex.Cr. 567; 
Douglass v. State, (Cr.) 33 S.W. 228; 
Dudley v. State, 5 S.W. 649, 24 Tex. 
App. 163; Bennett v. State, 5 S.W. 
527, 24 Tex.App. 78, 5 Am.S.R. 875. 


Wash.—State v. Serfling, 230 P. 847, 
131 Wash. 605. , 


85. Gallagher v. People, 71 N.E. 
842, 211 Ill. 158 [aff 110 IlL.App. 250 
(error. dism 27 SiCt..779, 203 US. 600, 
51 L.Ed. 334)]. 


86. People v. Hardwick, 269 P. 427, 
204 Cal. 582, 59 A.L.R. 1480; Common- 
oat v. Quaranta, 145 A. 89, 295 Pa. 
264. 


{a] Although whether witness con- 
victed of felony was wrongfully con- 
victed cannot be inquired into, his 
subsequent pardon is admissible on 
the issue of credibility. People v. 
Hardwick, 269 P. 427, 204 Cal. 582, 59 
A.L.R. 1480. 


87. People v. Andrae, 129 N.E. 178, 
295 Ill. 445; Rittenberg v. Smith, 101 
eee 989, 214 Mass. 348, 47 L.R.A.N.S. 
215. 


88. Rittenberg y. Smith, supra. 


89. In re Thorman’s Estate, 144 
N.W. 7, 162 Iowa 237, Ann.Cas.1916B 
484; Lansing v. Michigan Cent. R. 
Co., 106 N.W. 692, 143 Mich. 48; Peo- 
ple v. Dorthy, 63 N.Y.S. 592, 50 App. 
Div. 44, 14 N.Y.Cr. 545; People vy. 
Reavey, 38 Hun 418, 4 N.Y.Cr. 1 [re- 
arg den 39 Hun 364, 4 N.Y.Cr. 1 (aff 
104 N.Y. 683)]; Hyman v. Sworsky, 
267 N.Y.S. 539; Burke v. Harkins, 146 
A. 94, 296 Pa. 414. 


[a] Chancellor in weighing testi- 
mony may consider that witness was 


50 N.H. 


45 P. 
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witness has been pardoned,®® although as to this 
there is authority to the contrary.*® 


Although the witness’ sentence 


was commuted, nevertheless his conviction of crime 
may be shown to affect his credibility,*’ as a commu- 
tation of sentence does not do away with the convic- 
tion, so as to prevent the introduction of the convic- 
tion to test the credibility of the person as a wit- 


Disbarment of Attorney.* An at- 


torney who is a witness may be impeached by show- 
ing that he has been disbarred;*® but it is not per- 
missible to go further and show the reasons there- 
for;°° nor, it has been held, is it proper to show that 
the attorney has resigned his license.°* 


Discharge from Employment. A 


witness cannot be impeached or discredited by show- 
ing that he has been discharged by his employer.°” 


Disregard of Obligation of Oath. 


disbarred. Burke v. Harkins, 146 A. 
94, 296 Pa. 414. 
90. Iowa.—In re Thorman’s Es- 


tate, 144 N.W. 7, 162 Iowa 237, Ann. 
Cas.1916B 484. 


Mass.—Smith v. 
108. 


N.Y.—People v. Dorthy, 50 N.E. 800, 
156: NiY.. 237,13) Nuy.Cr. 305° Peoplery: 
Dorthy, 63 N.Y.S. 592, 50 App.Div. 
44, 14 N.Y.Cr. 5465. 


Or.—Mannix y. Portland Telegram, 
23 P.(2d) 138. 


S.D.—State v. Egan, 183 N.W. 652, 
44 S.D. 2738. 


But see Lansing v. Michigan Cent. 
R. Co., 106 N.W. 692, 143 Mich. 48 
(holding that evidence of specific 
charges of criminal conduct, and find- 
ings thereon, in proceedings for the 
disbarment of an attorney, is admis- 
sible to impeach him as a witness). 


[a] Opinion of court.—The opin- 
ion of the court in the proceeding in 
which the witness was disbarred can- 
not be introduced in evidence. State 
v. Egan, 183 N.W. 652, 44 S.D. 273. 


Castles, 1 Gray 


gage Dickinson v. Dustin, 21 Mich. 
92. Cal.—Webster y. Orr, 163 P. 
361, 174 Cal. 426. 


Ill.—Hoge v. People, 6 N.E. 796, 117 
Til. 35. 


N.Y.—Kirkpatrick v. New York 
Cent., etey oR... Corl 79u Ney. 220. 


Porto Rico.—People v. Nolasco, 11 
Porto Rico 2382. 


Tex.—Freeland v. State, 5 S.W.(2d) 
9910; 109" TexCr. 541; 


[a] Drunkenness.—It cannot be 
shown that a witness had been dis- 
charged by his employer for drunk- 


enness. Hoge v. People, 6 N.E. 796, 
aPalya ri Ue psy 
[b] Negligence.—A witness can- 


not be discredited by showing that he 
was discharged by his employer for 
negligence arising from drunkenness, 
where liability is sought to be placed 
upon the employer for such negli- 


gence. Webster v. Orr, 163 P. 361, 
174 Cal. 426. 
{c] Reprehensible conduct.—Tes- 


timony showing that state’s witness 
was discharged for reprehensible con- 
duct while acting as a policeman is 
not proper impeachment. Freeland 
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A witness may be attacked by showing his disregard 
of the obligation of an oath,®? which, if established, 
constitutes a most satisfactory reason why the jury 
should not believe him.®* However, particular in- 
stances in which the witness has sworn falsely may 
not be shown for purposes of impeachment.®*® 


False charges. On a criminal trial the prosecuting 
witness can be impeached by showing that she had 
previously made the same complaint against others 
and then admitted the falsity thereof.°® 


[§ 1067] (18) Environment.®? While there is au- 
thority for the view that, for the purpose of im- 
peachment, inquiry may be made concerning the en- 
vironment in which a witness chooses to live,®® it 
has been held that it is not competent to show the 
character of the place where,®® and the type of per- 
sons among whom,* the witness lives. 


Place of abode. It is not permissible to impugn 
the character of a witness by testimony reflecting up- 
on the character of the house he was keeping;”? nor 
can the credibility of a female witness be impeached 
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by showing that she had stayed for a night or two at 
hotels of questionable reputation.’ 


Customary loitering place. It cannot be shown 
that the witness whose credibility was attacked ha- 
bitually hung around saloons.* 


[§ 1068] (14) Gambling. Proof that the witness 
is a gambler,® or that he has been running a gambling 
house,® or is connected with a fake gambling house,’ 
has been held inadmissible for purposes of impeach- 
ment. Nor can proof of specific acts of gambling be 
shown to impeach or discredit a witness.* However, 
it has been held that, where, in a criminal prosecution 
it appeared in the evidence that accused was guilty 
of gambling, such fact could properly be considered 
as bearing on the credibility of accused as a witness. 


[§ 1069] (15) Honesty. In some jurisdictions a 
witness cannot be impeached by showing his bad 
character for honesty and integrity.1° In other juris- 
dictions a witness may ordinarily be impeached by 
showing that his reputation for honesty and integrity 
is bad; 311 but in some of such jurisdictions on a erim- 


v. State, 5 S.W.(2d) 990, 109 Tex. 
Cr. 541. 
93. Newhal v. Wadhams, 1 Root 


Renn) 504; Anonymous, 19.8.C.L. 
[a] Tllustrations.—(1) Evidence 


that a witness had said that he would 
swear to anything, if he could get 
6s by it, was admissible to lessen his 
credit. Newhal v. Wadhams, 1 Root 
(Conn.) 504. (2) The credit of a wit- 
ness might be attacked by proof that 
he had said that on some occasions 
he would swear toalie. Anonymous, 
Is SOLIS SPL 


94. Sweet v. Gilmore, 30 S.E. 395, 
52 S.C. 530. 


95. State v. Hyder, 167 S.W. 524, 
258 Mo. 225. But see In re Marvin, 
168 N.Y.S. 555, 180 App.Div. 778 (hold- 
ing witnesses who verified false an- 
swer discredited). 


[a] Tilustration.—The court did 
not err in refusing to permit accused 
to testify that the prosecuting wit- 


ness swore falsely against him in’ 


another prosecution, to prove that 
such witness was untruthful. State 
v. Hyder, 167 S.W. 524, 258 Mo. 225. 


[b] Inadvertence.—In a trial for 
unlawfully selling intoxicants, ac- 
cused could not show that the state’s 
witness who testified that he bought 
liquors from accused had wrongfully 
complained against another person, 
where the wrongful complaint arose 
from a mistake in filling in the name 
of the person complained against. 
Kirksey v. State, 135 S.W. 577, 61 
Tex.Cr. 641. 


96. People v. Wilson, 137 N.W. 92, 
170 Mich. 669, 41 L.R.A.N.S. 216. 


[a] Thus, in a trial for statutory 
rape, it was error to exclude evidence 
offered to impeach the prosecutrix 
and not to show her unchastity, to 
the effect that she had previously 
made the same complaint against oth- 
er men, and then admitted the falsity 
thereof. People v. Wilson, 137 N.W. 
92, 170 Mich. 669, 41 L.R.A.N.S. 216. 


97. Reputation of place of busi- 
ness see infra § 1072. 


98. Sawyear v. U. S.,' 27 F.(2d) 
569 [cert den 49 S.Ct. 96, 278 U.S. 650, 
(3 L.Ed. 562)]. 


99. Fennell y. State, 82 So. 569, 


wn < XY 
17 Ala.App. 121. 

[a] Thus it was not proper to 
show that the place was one of low 
character and was notorious. Fen- 
not v. State, 82 So. 569, 17 Ala.App. 

Thethay, 


1. Fennell v. State, supra. 


[a] hus it was improper to show 
that no families other than negroes 
lived near the witness. Fennell v. 
State, 82 So. 569, 17 Ala.App. 121. 


2. Burkhalter v. State, 212 S.W. 
163, 85 Tex.Cr, 282. 


3. Kelley v. State, 289 S.W. ie 105 
Tex.Cr. 405. 


4, Mobley v. State, 205 S.W. 827, 
135 Ark. 475. 


Impeachment by showing commis- 
sion of crime generally see supra § 
1050. 


5. Skaggs v. State, 113 S.W. 346, 
88 Ark. 62, 16 Ann.Cas. 622; Long v. 
State, 22 Ga. 40; State v. Shepherd, 
(Mo.) 192 S.W. 427; Mares v. State, 
USS S Weel OeTh hex Oris Ode wee ut 
see Meleod v. State, (Tex:Cr)' 75S. 
W. 522 (holding it proper on cross- 
examination to show that the occupa- 
tion of the witness had been that of 
gambling and running a gaming 
house). 


[a] 
took part in gambling game does not 
in itself justify the trial judge in 
rejecting testimony as unworthy of 
belief. U. S. v. Herrera, 26 Philip- 
pine 276. 


6. McGuffey v. State, 296 S.W. 552, 
107 Tex,Cri 365; 


7. Keliher v. United States, 193 F. 
fehl Lule SRK OL CRAs saluted 


8 Welch v. State, 185 P. 119, 16 
OKUCr 5/3! 
[a] Tllustration.—In a homicide 


case, rejection of evidence as to why 
a witness was up at a late hour of 
the night, and that just prior to the 
homicide he was engaged in gambling 
in a place about two miles from the 
scene of the homicide, where whisky 
was sold, was not error. Welch y. 
State, 185 P. LAO G16 Okey 51/3. 


9. State v. Browman, 182 N.W. 
823, 191 Iowa 608. 


10. ‘U.S.—Daniels y. United States, 
196 BY 345957 U6) CCAR O88: 


Admission of witness that he | 


155 TIT 


App. 


Ky.—Ray v. Shemwell, 191 S.W. 
, 174 Ky. 54, Ann.Cas. 1918¢C 1122. 


rae v. Guy, 30 So. 268, 106 
La. 8. 


Mich.—Calkins v. Ann Arbor R. Cox 
78 N.W. 129, 119 Mich. 312. 


Or.—MclIntosh y. McNair, 99 P. 74, 
53 Or. 87, 


Tex.—Irvin v. Johnson, 120 S.W. 
1085, 56 Tex.Civ.App. 492. 


[a] Tllustration.—Testimony as 
to a witness’ reputation for honesty 
in the payment of debts is inadmissi- 
ble to impeach his reputation for 
veracity. Calkins v. Ann Arbor R. 
Co., 78 N.W. 129, 119 Mich. 312. 


[b] Accused.—Where a defend- 
ant, tried for larceny, becomes a wit- 
ness on his own behalf, evidence as to 
his character for truth and veracity 
is competent, but evidence as to his 


character “for truth, veracity and 
honesty’’ shouldbe excluded. State 
v. Guy, 30 So. 268, 106 La. 8 


[ec] Defendant.—T'o impeach de- 
fendant as a witness his character for 
honesty may not be shown. Ray v. 
Shemwell, 191 S.W. 662, 174 Ky. 54, 
Ann.€as.1918C 1122. : 


11. Cameron v. Evans Securities’ 
Corporation, 6 P.(2d) 272, 119 Cal. 
App. 164; People y. Clark, 214 P. 248, 
61 Cal.App. 46; People v. Fealy, 165 
P. 1034, 33 CalLApp. 605; Boeck. v. 
Boeck, 161 P. 576, 29 Idaho 639; Reyn- 
olds v. Davis, 260 S.W. 994, 303 Mo. 
418; State v. Archie, 256 S.W. 803, 301 
Mo. 392; State v. Sebastian, 114 S.W. 
522, 215 Mo. 58; Pioneer Stock Pow- 
7 . v. Goodman, (Mo.App.) 201 
S.W. 576; Williamson vy. McElvain, 
(Mo.App.) 199 S.W. 567; Peo. v. Al- 
méstico, 18 Porto Rico 314, 


[a] In action for fraud.—In a.pur- 
chaser’s action for vendor’s fraud, 
evidence of vendor’s bad reputation 
for honesty and fair dealing is ad- 
missible on rebuttal for purpose of 
impeaching him as a witness. Reyn- 
gids v. Davis, 260 S.W. 994, 303 Mo. 


[b] Fair dealinge.—In an action 
on notes, where defendant alleged 
fraud of plaintiff's agents, one of 
whom testified for defendant, his 
credibility and general bad character 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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honesty.?? 


corruption.?8 


inal trial a defendant witness cannot be so impeach- 
ed where the offense charged involves the trait of 
In neither case can a witness be im- 
peached by proof of particular acts of dishonesty or 
It is improper to impeach a witness 
by showing he had overreached the impeaching wit- 
ness in a business dealt+ when it is not material to 
any issue in the case.1> However, a fraudulent dispo- 
sition of property may be shown to impeach the wit- 


WITNESSES 


ey.2° 


ness,® and, where it is shown that a witness engaged 


in an attempt to defraud, he is diseredited;17 also 
in proceedings in which the question of whether 
fraudulent representations were made to induce a 
certain contract or transaction is involved, it has 
been held as bearing on the eredibility of the person 
accused that evidence that he made similar represen- 
tations to others is admissible in evidenee,!® and, on 
‘the other hand, that it is not admissible. in evidence.?® 


and bad reputation for fair dealing 
were open to inquiry. Pioneer Stock 
Powder Co. v. Goodman, (Mo.App.) 
201° S.W. 576. 


[ce] Vicious or criminal act not 
Shown.—In a suit by assignee of real- 
ty broker to recover the amount prom- 
ised to be paid him by purchaser, even 
had plaintiff’s accountability for his 
larger share of profits to his part- 
ner been determined against him in 
appropriate action, it would not con- 
stitute “vicious or criminal act of his 
life,” affecting credibility. Lotty v. 
Leona Holding Corp., 1038 N.Y.S. 86, 
98 Misc. 625. 


[d] Accused.—(1) Defendant in a 
prosecution for robbery, who becomes 
a witness for himself, may be im- 
peached by an attack upon his gen- 
eral reputation for honesty and integ- 
rity. People v. Clark, 214 P. 248, 61 
Cal.App. 46. (2) Defendant in a 
prosecution for burning property 
with intent to defraud insurer, who 
testifies for himself, may be impeach- 
ed by evidence that his general rep- 
utation for honesty and integrity is 
bad. People v. Fealy, 165 P. 1034, 33 
Cal.App. 605. 


12, Riots v. Irvin, 22 S.W.(2d) 772, 
324 Mo. 217. 


[a] Tllustration—In a prosecu- 
tion for stealing chickens, evidence of 
defendants’ bad reputation for hon- 
esty and fair dealing is improper. 
Bans v. Irvin, 22 S.W.(2d) 772, 324 

0,217. 


13. Ala.—Latikos v. State, 88 So. 
45, 17 Ala.App.. 592; Pilcher v. Doth- 
a Mule Co., 60 So. 547, 6 Ala.App. 


Ga.—Sheppard v. State, 
413, 44 Ga.App. 481. 

Ky.—Cincinnati, N. O. & T. P. R. 
Co. v. Ashurst, 124 S.W, 3803. 


Minn.—Matthews v. Hershey Lum- 
ber Co., 67 N.W. 1008, 65 Minn. 372. 


Mo.—State v. Sebastian, 114 S.W. 
522, 215 Mo. 58. But see Whetsel v. 
Forgey, 20 S.W.(2d) 523, 323 Mo. 681, 
67 A.L.R. 476 (holding that, in deter- 
mining weight and credibility of de- 
fendants’ testimony in action to re- 
form and foreclose trust deed, fact 
that defendants were juggling prop- 
erty to defeat creditors was ma- 
terial). 

Tex.—Continental Supply Co. v. 
Forrest E. Gilmore Co. of Texas, (Civ. 
App.) 55 S.W.(2d) 622; Negociacion 
Agricola y Ganadera de San Enrique, 
S. A. v. Love, (Civ.App.) 220 S.W. 224; 
Harrington y. Claflin, 66 S.W. 898, 28 
Tex.Civ.App. 100. 


[a] Illustrations.—(1) In a prose- 
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® 


cution for receiving or concealing 
stolen goods, the court properly de- 
clined to let defendant’s witness state 
that while employed by him the state’s 
witness was caught stealing, specific 
acts of delinquency not being prov- 


able to establish bad reputation. 
Latikos v. State, 88 So. 45, 17 Ala. 
App. 592. (2) A witness cannot be 


impeached by evidence of dishonesty 
in a particular transaction not con- 
nected with any issue in the case. 
Negociacion Agricola y Ganadera de 
San Enrique, S. A. v.. Love, (Tex.Civ. 
App.) 220 S.W. 224. 


[b] Refusal to pay account.—A 
question to plaintiff’s witness as to 
whether he had refused to pay an ac- 
count that he owed defendant was 
objectionable, since his mere refusal 
to pay an account does. not affect his 
eredibility. Pilcher v. Dothan Mule 
Co., 60 So. 547, 6 Ala.App. 552. 


14. Arine v. U. S., 10 F.(2d) 778. 


[a] Accused.—Response_ to  im- 
peaching question, that defendant, 
prosecuted for concealing assets from 
his trustee in bankruptcy, had over- 
reached witness in an automobile 
deal, involved a collateral matter, 
having no tendency to prove him guil- 
ty of eee ee Arine v. U. S., 10 
F.(2d) 77 


15. Harrington v. Claflin, 66 'S.w. 
898, 28 Tex.Civ.App. 100. 


16. Dulin v. State, 131 S.w. 1105, 
60 Tex.Cr. 376. 


[a] Reason for rule.—‘‘Fraudu- 
lent disposition of property carries 
with it such character of moral and 
legal turpitude as justifies the intro- 
duction of the charge for the pur- 
poses of impeachment.” Dulin v. 
sagt VIL Sew... 1105, y 110%, i60 hex, 

am i 


17. Van Graafieland v. Wright, 228 
S.W. 465, 286 Mo. 414; In re Marv- 
in, 168 N.Y.S. 555, 180 App.Div. 778. 


[a] False statement in deed.—In 
a suit to set aside a conveyance for 
fraud, a defendant, who confessed 
that he falsely stated in his deed to 
another defendant, for the purpose 
of deceiving a possible purchaser, 
that he had ‘sold the land for a speci- 
fied sum, impeaches himself. Van 
Graafieland v. Wright, 228 S.W. 465, 
286 Mo. 414. 


[b] Fraud not shown.—In an ac- 
tion on a life insurance policy de- 
fended on the ground that the first 
premium was not paid prior to the 
death of insured, evidence that in- 
surer’s agent reclaimed the policy 
after insured’s death and sent it to 
the company for cancellation did not 


Misuse of position of employment. 
by a bank upon notes, the cashier of the bank ecan- 
not be impeached as a witness by proof that he some- 
times took advantage of his position to lend his own 
money to customers of the bank.?? 


[§ 1070] (16) Intemperance.?2 In 
those jurisdictions in which it is permissible to im- 
peach a witness on the ground that his general moral 
character is bad,?* inquiry concerning particular 
traits of the witness, like inebriety, is permissible for 
impeaching purposes.?* 
fact that a witness is in the habit of drinking intox- 
icating liquors to excess does not affect his eredibil- 
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« 


Bankruptcy. A witness cannot be impeached by a 
showing that he had gone into or through bankrupt- 


In an action 


certain of 


In other jurisdictions the 


raise an inference of fraudulent pur- 
pose discrediting the agent as a wit- 
ness. Commonwealth Life Ins. Co. 
v. Barr, 119 So. 11, 218 Ala. 505. 


18. Radloff v. Ruggles Motor 
nace Co., 201 N.W. 200, 229 Mich. 


[a] Proceeding to cancel notes.— 
In an action to cancel notes given as 
purchase price for stock, on the 
ground of fraudulent representations 
of defendant’s agent, evidence of sim- 
ilar statements by the agent to other 
purchasers was admissible as bearing 
upon the agent’s credibility and in- 
tent to defraud. Radloff v. Ruggles 
Motor Truck Co., 201 N.W. 200, 229 
Mich. 139. 


Admissibility of evidence of other 
similar acts or representations in ac- 
Won for fraud generally see Fraud § 


19. Industrial Co-op. Union v. 
Lewis, 182 N.W. 861, 174 Wis. 466. 


[a] Proceeding on stock subscrip- 
tion note.—In an action by a corpora- 
tion on a stock subscription note de- 
fended on the ground that subscrip- 
tion was induced by fraudulent rep- 
resentations, evidence that the cor- 
poration’s agent had made _ similar 
representations to other subscribers 
to procure notes from them is imma- 
terial as to whether the representa- 
tions were made, and for that reason 
is incompetent as impeaching testi- 
mony. Industrial Co-Op. Union vy. 
Lewis, 182 N.W. 861, 174 Wis. 466. 


20. Shull v. Kallauner, 300 S.W. 
554, 222 Mo.App. 64. 


21. Bowman vy. First Nat. Bank, 
80 S.E. 95, 115 Va. 463. 


[a] Proof of veracity immaterial. 
—The fact that plaintiff bank intro- 
duced evidence of the general reputa- 
tion of its cashier for truth did not 
entitle defendant to prove such mat- 
ter. Bowman v._ First Nat. Bank, 80 
S.H., 95, 115 Va. 463, 


22. Intoxication at time of testi- 
fying or of event to eas testimony 
relates see supra § 924 


a3. See supra §§ 1039, 1040. 


24. State v. Grant, 79 Mo. 113, 49 
Am.R. 218; State v. Wright, 133 S.w. 
664, 152 Mo. AD pe bui0', Winn v. Mod- 
ern Woodmen of America, 119 Siw. 
536, 1388 Mo.Apv. 701 [motion den 123 
S.W. 59, 146 ito Ap: 69]; Sitton v. 
one Lodge AO. Us ws 84 Mo.App. 

[a] Habitual drunkard.—That a 
witness is an habitual drunkard ean 
be shown by way of impeachment. 
State v. Wright, 183 S.W. 664, 152 Mo. 
App. 510. 
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had drunk liquor.?7 
[§ 1071] (17) Interference 


peach or discredit him.?® 


Payment for testifying. Testimony that accused 
paid a witness for testifying at a former trial is ad- 
missible to impeach the testimony of such witness 


given at.a subsequent trial.?° 


25. Ark.—Cox v. State, 254 S.W. 


542, 160 Ark. 283. 


Ky.—Left Fork Coal Co. v. Owens’ 
Adm’x, 159 S.W. 7038, 155 Ky. 212. 


Me.—Thayer v. Boyle, 30 Me. 475. 


Mich.—Lockard v. Van Alstyne, 120 
N.W. 1, 155 Mich. 507; People v. Kahl- 
er, 53 N.W. .826, 93 Mich. 625. 


Nevs—State v. Milosovich, 
139, 42 Nev. 263. 


N.H.—Hoitt v. Moulton, 
586. 


Tex.—Lanham v. Lanham, 146 S.W. 
635, 62 Tex.Civ.App. 431 [conforming 
to answers to certified questions 145 
SOW. #336; 105) Tex: 915 .«Smith. \v. 
State, (Cr.) 51 S.W.(2d) 686. 


[a] Beer.—The fact that a wit- 
ness is in the habit of drinking beer 
does not affect his credibility. Lock- 
ard v. Van Alstyne, 120 N.W. 1, 155 
Mich. 507; People v. Kahler, 53 N.W. 
826, 93 Mich. 625. 


[b] Conviction of intoxication.— 
An offer to show that a witness had 
been convicted and imprisoned for 
gross intoxication was properly ex- 
cluded. Greaton v. Smith, 1 Daly 
380 [aff 33 N.Y. 245]. 


26. Barnes v. Commonwealth, 201 
S.W. 318, 179 Ky. 725; Winn v. Mod- 
ern Woodmen of America, 119 S.W. 
536, 188 Mo.App. 701 [motion den 123 
S.W. 59, 146 Mo.App. 69]; Tally v. 
State, 88 S.W. 339, 48 Tex.Cr. 474; 
State v. Sorenson, 241 P. 607, 705, 34 
Wyo. 90. 


fa]. Thus (1) evidence that wit- 
ness drank some, and got drunk every 
day or whenever he could get whisky, 
did not go to his general reputation, 
or prove he was intoxicated at the 
time of events narrated by him, but 
fell within the rule against proving 
specific acts to impeach. Winn v. 
Modern Woodmen of America, 119 S. 
W. 536, 138 Mo.App. 701 [motion den 
123 S.W. 59, 146 Mo.App. 69]. (2) 
Testimony for impeachment of a 
woman witness that she was in the 
habit of drinking and was frequently 
intoxicated, and when intoxicated was 
quarrelsome, and on one occasion 
quarreled with her husband, was not 
admissible, being merely evidence of 
particular acts. Barnes v. Common- 
wealth, 201 S.W. 318, 179 Ky. 725. 


27. State v. Sorenson, 241 P. 707, 
34 Wyo. 84 [reh den 241 P. 607, 34 
Wyo. 90]. 


28. Impeachment of witness by 
showing subornation of perjury see 
supra § 959. 


29. State vy. Childers, 115 So. 802, 
165 La. 622; State v. Berkowitz, 29 
S.W.(2d) 150, 325 Mo. 519; State v. 
Goldberg, 130 A. 437, 3 N.J.Misc. 984 
[aff 132 A. 924, 102 N.J.Law 725, 726 
(cert den 47 S.Ct. 769, 274 U.S. 759, 71 
L.Ed. 1337) ]. 


15, PB: 
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In neither case, however, is it permissible to 
impeach a witness. by proving specific acts of drunk- 
enness,”° or that on specific occasions the witness 


with Witnesses.?® 
Proof that a witness has interfered with or attempted 
to interfere with other witnesses is proper to im- 
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[§ 1072] (18) Occupation.** 
tions the occupation or employment of a witness may 
be material as bearing upon his character and cred- 


[§§ 1070-1072 


In some jurisdic- 


ibility,?* particularly where it is of a concededly law- 


less character,*?* and especially where the witness has 
testified as to his vocation.*+4 
if the occupation or employment of a witness is of 


In other jurisdictions, 


a degraded, disgraceful, or vicious nature, it may be 


[a] Attempt to remove witness.— 
Defendant’s testimony that he was in- 
dicted for another offense and at- 
tempted to have prosecuting witness 
removed from jurisdiction is admis- 
sible to affect his credibility. State 
v. Childers, 115 So. 802, 165 La. 622. 


[b] Go easy with accused.—Testi- 
mony of special agent of department 
of justice that defendant’s attorney 
had asked witness to go easy with 
defendant is competent to impeach 
eredit of such attorney, who had tes- 
tified for defendant. and.denied making 
such request:* State v. Goldberg, 130 
A. 437, 3 N.J.Misc. 984 [aff 132 A. 924, 
102 N.J.Law 725, 726 (cert den 47 S.Ct. 
769, 274 U.S. 759, 71 L.Ed. 1337)]. 


[ec] Reauest for favorable testi- 
mony.—Inquiry whether defendant 
had attempted to procure witness to 
testify in his favor in an arson prose- 
cution is competent to affect credibil- 
ity of defendant denying attempt to 
procure favorable testimony from wit- 
ness. State v. Berkowitz, 29 S.W.(2d) 
150, 325 Mo. 519. 


30. State v. Cox, 68 So. 107, 136 La. 
1008. 


31. Admissibility for purposes of 
impeachment of evidence that wit- 
ness: 


Keeps house of ill fame see supra § 
1049. 


Runs gambling house see supra § 
1068. 


32. U.S.—Sawyear v. U. S., 27. 
(2d) 569 [cert den 49 S.Ct. 96, 278 US 
650, 73° Md, 5621; U.S. vy. Duff, 6 FB. 
45, 19 Blatchf. 9. 


Del.—Bove v. State, 134 A. 630, 33 
Del. 229. 


Ill.—People v. Bond, 118 N.E. 14, 
281 Ill. 490, 1 A.L.R. 1397; People v. 
Schultz, 102 ey 1045, 260 Ill. 35; 
Cicero sete: eR COs Ve Priest, 89 Ill. 
App. 304 [aff 60 N.E. 814, 190 Ill. 592]. 
Contra Wiedemann vy. Ryan, 34 Ill. 
App. 568. 


Iowa.—King v. Chicago, etc., R. Co., 
116 N.W. 719, 1388 Iowa 625. 


Ky.—Trabue v. Com., 66 S.W. 718, 
23 Ky.L. 2125; Leslie v. Com., 42 S.W 
1095, 19 Ky.L. 1201 [foll Burdette v. 
Com., 18 S.W. 1011, 93 Ky. 76, 13 Ky.L. 
960]. But see Farina v. Common- 
wealth, 278 S.W. 1097, 212 Ky. 303 
(holding erroneous the admission of 
evidence of witness being in boot- 
legging business for purpose of im- 
peachment). 


Okl.—Terry v. State, 122 P. 
Okl.Cr. 430; Crawford v. Ferguson, 
115 P2278, 5 OKLCr. 31,45) a ReAUN Se 
Halls Musgraves Vv. State, 106 P. 544, 
3 OkLCr. 421; Slater v. U..S., 98 P. 
110, 1 Okl.Cr. 275. 


Pa.—Commonwealth y. Robzin, 78 
Pa.Super. 290. 


[a] Limitation of rule.—Evidence 
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shown to impeach him,**® but, where the occupation of 
the witness is not of a degraded or vicious nature, it 
may not be shown to impeach him.*® 
jurisdictions the occupation or employment of the 


In still other 


of witness’ occupation and environ- 
ment is admissible to impeach him 
only in exceptional cases, for cogent 
reasons. Sawyear v. U. S., 27 F.(2d) 
569 [cert den 49 S.Ct. 96, 278 U.S. 650, 
73 L.Ed. 562]. But see U. S. v. Duff, 
6 F. 45, 48, 19 Blatchf. 9 (where it> 
was said: “The occupation of a per- 
son may always be shown as bearing 
upon his credibility’). 


[b] Witness testifying to reputa- 
tion of accused.—Where accused in a 
criminal case offers evidence of his 
own good character, inquiry into the 
occupation of the witnesses produced 
to swear to the good reputation of ac- 
cused is proper. Commonwealth v. 
Robzin, 78 Pa.Super. 290. 


[c] Seamen are deemed in law 
credible witnesses, and their testi- 
mony is to be weighed like that of oth- 
er witnesses. U. S. v. Freeman, 25 
F.Cas.No. 15,162, 4 Mason 505. 


33.| In re Jacobs* Will) 187 INoves- 
155, 76 Misc. 394, 9 Mills Surr. 248. 
{a] Thus the fact that witnesses 


are professional sparting bookmakers 
may affect their credibility. In re 
Jacobs’ Will, 137 N.Y.S. 155, 76 Misc. 
394, 9 Mills Surr. 248. 


34. Shores v. Simanton, 130 A. 697, 
99 EV ta AOI: 


35. Roberts v. State, 201 S.W. 998, 
83 Tex.Cr. 139. 


[a]. Employment in bawdyhouse 
may be shown. Roberts vy. State, 201 
S.W. 998, 83 Tex.Cr. 139. 


[b] Not improper attack on credi- 
bility.— Questions asked defendant’s 
witness concerning what and when 
was witness’ last public work, and 
what he did before that, were held 
not an improper attack ‘on witness’ 
credibility. McQueen v. State, 47 S.W. 
(2a) 317, 119 Tex.Cr. 287. 


s6. American Metal Co. v. San 
Roberto Mining Co., (Tex.Ciy.App.) 
202 S.W. 360; Atchison, T.& S. F. Ry. 
Co. v. Keller, 76 S.W. 801, 33 Tex.Civ. 
App. 358; Connolly v. Straw, 11 N.W. 
(ES E583 Wis. 645. 


[a] Race track proprietor.—Since 
under Pen. Code (1911) arts 577-580, 
betting on horse races is a misde- 
meanor only, that witness was inter- 
ested in operating race track partly 
Supported by betting on horse races 
was not admissible to impeach him. 
American Metal Co. v. San Roberto 
Ne Co., (Tex.Civ-App.) 202 S.W. 


[b] Conductor of negro club.—Bvi- 
dence that a witnéss was occupying a 
certain room for the purpose of con- 
ducting a messenger and insurance 
business, but was really conducting a 
negro club, in the absence of an offer 
to prove that the club was vicious in 
its nature, was incompetent as bear- 
ing on the credibility of the witness. 
Atchison, T. & S. F. Ry. Co. v. Keller, 
76 S.W. 801, 38 Tex.Civ.App. 358. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness may not be shown for the purpose of im- 
peaching him.** It has been held that a witness can- 
not be impeached by showing that the reputation of 
his place of business is bad,** but there is other au- 
thority which holds that a defense witness in a rob- 
bery case may be asked whether his place of busi- 
ness is not a hang-out for thieves.2® The mere fact 
that a witness is doing business in the name of an- 
other for the purpose of shielding his property from 
his creditors is not in itself a matter which would dis- 
credit his testimony concerning a transaction in 
which he had been a participant.*° The fact that a 
witness’ occupation is of a respectable, or even an ex- 
alted, nature does not of itself give his testimony 
more weight than that of any other reputable wit- 
ness.4* ; 


[§ 1073] (19) Peace and Quietude—(a) In Gen- 
eral. The credibility of a witness cannot be im- 
peached by showing his bad reputation for peace and 
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[§ 1074] (b) Quarrelsomeness. A witness cannot 
be impeached by showing his character or reputation 
as being quarrelsome.** 


[§ 1075] (c) Turbulence. Ordinarily a witness’ 


character for turbulence cannot be shown to impeach 
him.4# However, in some jurisdictions the general 


| reputation of a witness for turbulence can be shown 


by witnesses.*® 


[§ 1076] (d) Violence. A character for violence 
sheds no light upon the credibility of a witness and 
cannot be shown to impeach him;** nor can partic- 
ular acts of violence be shown.47 


[§ 1077] (20) Religious Belief.48 In some juris- 
dictions it is held that the religious beliefs of a wit- 
ness or his lack of any such belief may be gone into 
for the purpose of affecting his eredibility.*® In oth- 
er jurisdictions the religious belief of a witness can- 
not be shown for the purpose of impeaching his cred- 


quietude.*? 


[ec] Limitation of rnle-—Where the 
inquiry did not go that far on cross- 
examination of plaintiff, it is not er- 
ror in a civil case to refuse to permit 
defendant to show by a witness that 
plaintiff, who testified in her own be- 
half, kept an assignation house. 
Pennsylvania F. Ins. Co. v. Faires, 35 
S.W. 55, 13 Tex.Civ.App. 111. 


37. Shaefer v. Mo. Pac. R. Co., 72 
S.W. 154, 98 Mo.App. 445. 


[a] Saloon or joint business.—FEvi- 
dence that witness was in the saloon 
or joint business is inadmissible to 
discredit him. Shaefer v. Mo. Pac. R. 
Co., 72 S.W. 154, 98 Mo.App. 445. 


38. Farina v. Commonwealth, 278 
S.W. 1097, 212 Ky. 303; Opper v. Dave- 
ga, 111 N.Y.S. 521, 126 App.Div. 941. 


[a] Road house. — Permitting 
proof in attempt to impeach character 
of witness for defendants that he was 
formerly interested in a road house 
of bad reputation was held improper. 
Farina v. Commonwealth, 278 S.W. 
1097, 212 Ky. 303. 


{[b] Saloon.—A saloon keeper can- 
not be impeached as a witness by evi- 
dence of the police captain in the pre- 
cinct in which the witness’ saloon was 
located that the saloon has a bad 
reputation, and that the officer had 
arrested several women there and 
had raided the place twice, when such 
officer makes no attempt to testify 
that the reputation of the witness 
himself was bad. Opper v. Davega, 
11d N.Y.S. 521, 126 App.Div.. 941. 


39. State v. Graziana, 121 So. 872, 
168 La. 297. 


40. Hetterman Bros. Co. v. Young, 
(Tenn.Ch.A.) 52 S.W. 532. 


41. Sneed v. Creath, 8 N.C. 309. 


[a] Clergyman.—The testimony of 

a witness does not necessarily acquire 

any additional weight because he is a 

che ey man. Sneed v. Creath, 8 N.C. 
09. 


42. State v. McGann, 66 P. 8238, 8 
Idaho 40; Strong v. Commoiwealth, 
Zo Loo Luo cys 982)" State, 
Jackson, 10 So. 600, 44 La.Ann. 160; 
State v. Shuster, 173 S.W. 1049, 263 
Mo. 600. 


[a] Reason for rule.—‘‘While evi- 
dence is admissible to show appel- 
lant’s bad character generally, as af- 
fecting his credibility, testimony as 
to his being of a violent or turbulent 
disposition is no evidence of such 
bad character, and hence inadmissi- 


« 


ble.” State v. Shuster, 173 S.W. 1049, 
263 Mo. 600. 


[b] Accused.—Where accused took 
the stand, but offered no evidence as 
to his reputation for peace and quiet, 
the state cannot attack such reputa- 
tion. State v. Shuster, 173 S.W. 1049, 
263 Mo. 600. 


43. McMickens v. State, 88 So. 342, 
18 Ala.App. 36; State v. Baird, 231 S. 
W. 625, 288 Mo. 62, 15 A.L.R. 1035; 
State v. Richardson, 92 S.W. 649, 194 
Mo. 326; Padron v. State, 55 S.W. 827, 
41 Tex.Cr. 548. 


fa] Illustration.—In a prosecution 
for killing a hog, the property of an- 
other, it was incompetent for defend- 
ant to show by certain witnesses that 
they knew of no one in the community 
where the owner of the hog lived that 
had not had trouble with him. Mc- 
Mickens y. State, 88 So. 342, 18 Ala. 
App. 36. 


44. Sweatt v. State, 47 So. 194, 156 
Ala. 85; Ross v. State, 36 So. 718, 
139 Ala. 144; Dolan v. State, 1 So. 707, 
81 Ala. 11; State v. Baird, 231 S.W. 
625, 288 Mo. 62, 15 A.L.R. 1035; State 
v. Richardson, 92 S.W. 649, 194 Mo. 
326; State v. Nelson, 14 S.W. 712, 
101 Mo. 464. 


[a] Thus evidence that a witness 
had the reputation of being a rash, 
dangerous, and turbulent man when in 
liquor was not competent to discredit 
his testimony. State v. Nelson, 14 S. 
W. 712, 101 Mo. 464. 


[b] Accused.—In a criminal case 
the reputation of aceused for turbul- 
ence cannot be inquired into. Dolan v. 
State, 1 So. 707, 81 Ala. 11, 


45. State v. Moody, 77 S.E. 713, 94 
S:Ce 26: 


46. Sweatt v. State, 47 So. 194, 156 
Ala. 85; Ross v. State, 36 So. 718, 139 
Ala. 144; Dolan y. State, 1 So. 707, 
81 Ala. 11; State v. Richardson, 92 
S.W. 649, 194 Mo. 326; Bailey v. State, 
121 S.W. 1120, 125 S.W. 576, 58 Tex. 
Cr. 1; Padron v. State, 55 S.W. 827, 
41 Tex.Cr. 548. 


[a] Thus (1) it is not error, in a 
prosecution for murder, to refuse to 
let defendant show that the prosecut- 
ing witness, whose reputation for 
truth and veracity in the community 
has been shown to be bad, also has 
the reputation of being a_ violent, 
quarrelsome, and dangerous charac- 
ter, and not easily frightened or in- 
timidated. Padron vy. State, 55 S.W. 
827, 41 Tex.Cr. 548. (2) In a prose- 


cution for burglary by shooting into a 
dwelling house, where accused 
claimed that prosecuting witness had 
struck accused’s wife and called her 
insulting names, and the prosecuting 
witness testified that he never used 
violent language toward any one, and 
that his wife was never violent in lan- 
guage or conduct, evidence, to im- 
peach the prosecuting witness, of a 
person that he had once gone to the 
prosecuting witness’ residence, and 
that the prosecuting witness, without 
provocation or excuse, had spoken in 
a loud and angry manner in Mexican, 
and acted in a violent manner, was in- 
admissible as evidence merely of 
previous altercations with other par- 
ties. Railey v. State, 121 S.W. 1120, 
125 S.W. 576, 58 Tex.Cr, 1. 


[b] Agcused.—In a criminal case 
the reputation of accused for violence 
cannot be inquired into. Dolan v. 
State, 1 So. 707, 81.Ala. 11. 


47. State v. Knox, 82 S.E. 278, 98S. 
C. 114; State v. Moody, 77 S.E. 713, 
94 S.C. 26. 


[a]. Accused.—In a prosecution for 
assault and battery with intent to 
kill, where defendant testified in his 
own behalf he cannot be examined as 
to whether he had been in similar 
difficulties. State v. Knox, 82 S.E. 
218; 98 S:O7 LL 4 


48. Religious belief or lack of be- 
lief as affecting competency of wit- 
ness see supra § 128. 


49. Donkle v. Kohn, 44 Ga, 266; 
Snyder v. Nations, 5 Blackf. (Ind.) 
295; Searcy v. Miller, 10 N.W. 912, 57 
Iowa 613; Brink v. Stratton, 68 N.E. 
143, L7GeN Me £50; 63 dai cAn oe, elo mI 
Y.Ann.Cas. 435 [foll People v. Most, 
27 N.E. 970, 128 N.Y. 108, 26 Am.S.R. 
458, 8 N.Y.Cr. 273]; Stanbro v. Hop- 
kins, 28 Barb. (N.Y.) 265; Higgins v. 
Higgins, 14 Abb.N.Cas. (N.Y.) 13. See 
People v. Jenness, 5 Mich. 305 (hold- 
ing that, under the statute, no witness 
shall be questioned as to his religious 
opinion). 


[a] Construction of statute.—Code 
§ 3797, declaring that religious belief 
shall go only to the credit of the wit- 
ness, Simply intends that the religious 
belief which made a witness incom- 
petent at common law shall go only 
ve credit. Donkle v. Kohn, 44 Ga. 


[b] Belief in Christ.—The belief of 
a Jewish witness in Christ as the 
Savior cannot be gone into. Donkle v. 
Kohn, 44 Ga. 266. 
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istence of a Supreme Being. 


for other purposes.*# 
[§ 1078] (21) Situation. 


light upon his character.®® 


[§ 1079] (22) Sporting. Evidence that a witness 
is a “sporting man” is inadmissible to impeach his 


testimony.®® 
[§ 1080] (23) Use of Drugs.>7 


[ce] 
affect the credibility of 

laisdell v. Raymond, 9 Abb.Pr. 
Y.) 178 note. 


[d] Independent evidence required. 
—Religious belief must be shown by 
voluntary statements previously made 
by the witness and not by his exam- 
ination upon the stand. Searcy v. 
Miller, 10 N.W. 912, 57 Lowa 613. 


50. Com. v. Burke, 16 Gray (Mass.) 
33; Com. v. Buzzell, 16 Pick. (Mass.) 
153. See State v. Beal, 154 S.E. 604, 
199 N.C. 278 (holding in view of an- 
swers given, that crosSs-examination 
of a witness on his religious beliefs to 
impeach his credibility was not ap- 
preciably harmful and not ground for 
reversal). 


51. Allen v. Guarante, 148 N.E. 461, 
253, Mass. 152: Com. y../Buzzell,. 16 
Pick. (Mass.) 153. 


[a] Sectarian differences. — The 
religious belief of a witness¥is not a 
subject of argument or proof for the 
purpose of showing that he is en- 
titled to more or less credit than wit- 
nesses of a different religious sect. 
Com. v. Buzzell, 16 Pick. (Mass.) 153. 


52. Allen v. Guarante, 148 N.E. 461, 
253 Mass. 152; Com. v. Burke, 16 Gray 
(Mass.) 33; Hunscom v. Hunscom, 15 
Mass. 184. 


Belief in spiritualism does not 
a witness. 
(N. 


53. Cal.—People v. Copsey, 12 P. 
721, 71 Cal. 548. 
Ill.—Starks v. Schlensky, 128 Ill. 


App. 1 


Kan.—Dickinson v. Beal, 62 P. 724, 
10 Kan.App. 233. 


Ky.—Louisville, ete, R. Co. v. 
Mayes, 80 S.W. 1096, 26 Ky.L. 197 
{[foll Bush v. Com., 80 Ky. 244, 3 Ky.L. 
740 (rev on other grounds 1 S.Ct. 625, 
107 U.S. 110, 27 L.Ed. 354)]. 


La—State v. Dyer, 97 So. 563, 154 
Teanws.c9s 

Me.—Halley v. Webster, 21 Me. 461. 

Pa.—Winter v. Winter, 156 A. 603, 


102 Pa.Super. 300; Commonwealth v. 
Tresca, 45 Pa.Super. 619. 


Tex.—Brundige v. State, 95 S.W. 
527, 49 Tex.Cr. 596. 
See Free v. Buckingham, 59 N.H. 


219 (holding that how far a witness 
may be examined as to his religious 
faith and. practices, for the purpose 
of discovering his credibility, is a 
question of fact, but it is not cus- 
tomary to permit an inquiry into a 
man’s peculiarity of religious belief). 


fa] Thus evidence that a witness 
had stated “that he had lost his devo- 


Adherence to any particular sect is not a 
basis for impeaching his eredibility;° that can be 
affected only by evidence of his disbelief in the ex- 
In still other juris- 
dictions the religious beliefs of a witness or his lack 
of any such belief cannot be shown to impeach his 
eredibility,®* but such evidence may be admissible 


It has been held that 
the situation of a witness may be shown as throwing 


In some jurisdic- 
tions the eredibility of a witness may be impeached 
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ed.5? 


[§ 1081] (24) Vagrancy.°°% 


De ne te Se ee 
/ o as iy 


[§§ 1077-1082 


by showing that he is an habitual user of opium, mor- 
phine, or other like narcoties.°® 
tions a witness cannot be impeached in such manner 
in the absence of a showing that the use of such nar- 
cotics has affected the mind of the witness impeach- 


In other jurisdic- 


In some jurisdic- 


tions the fact that a witness is a tramp or vagrant 


may, it has been held, go to his eredibility.°° In oth- 
er jurisdictions it has been held that proof of such 


matter is not admissible to impeach or diseredit a 


witness.§? 


[§ 1082] (25) Veracity.6? In the absence of a 


statute prohibiting it,°? it is always permissible to 


tion; that he intended now to serve 
the devil as long as he had served the 
Lord; that he had a pack of cards 


which he carried about in his pocket,, 


and called them his bible,’ is not ad- 
missible to discredit the witness, not 
conflicting with any statement of his. 
Halley v. Webster,\21 Me. 461. 


[b] Barly rule.—Prior to the act 
of April 23, 1809 (P. L. p 140 [28 Pub. 
St. §§ 252, 311-313]), providing that 
the capacity of any person to testify 
in any judicial proceeding shall not 


be affected by his opinions on matters: 


of religion, and that no witness shall 
be questioned concerning his religious 
belief, nor shall any evidence be heard 
upon the subject for the purpose of af- 
fecting his competency or credibility, 
which act changed the rule that per- 
sons with no religious belief were in- 
competent as witnesses, where there 
was a conflict of testimony as to the 
belief of a witness in a Supreme Be- 
ing, the court referred the testimony 
on the point to the jury, to go to the 
credibility of the witness. Common- 
we v. Winnemore, 2 Brewst. (Pa.) 
378. 


54. See case infra this note. 


[a]. Improbability of attendance at 
church.—lIt is proper to ask a witness 
to what religion he belongs for the 
purpose of showing the improbability 
of his having attended services at a 
particular church. State v. Dyer, 97 
So. 563, 154-a. 379) 


55. Leslie v. Com., 42 S.W. 1095, 19 
Ky.L. 1201 [foll Burdette v. Com., 18 
S.W.. 1011, 93 Ky. 76,13 Ky.L. 960]. 


56. Kalteyer v. Mitchell, (Civ. 
App.) 110 S.W. 462 [aff 117 S.W. 792, 
LO2) Tex SIO" 132 Ami SARe68 9s 


57. Impeachment by showing use 
of drugs affecting mental capacity, 
knowledge, or recollection of witness 
See supra §.926. 


58. State v. Fong Loon, 158 P. 233, 
29 Idaho 248, L.R.A.1916F 1198; State 
v. Prentice, 183 N.W. 411, 192 Iowa 
207, 15 A.L.R. 904. 


[a] Warcotic users are great liars. 
—‘Habitual users of opium or other 
like narcoties become notorious liars. 
The habit of lying comes doubtless 
from the fact that the users of those 
narcotics. pass the greater part of 
their lives in an unreal world, and 
thus become unable to distinguish be- 
tween images and facts, between illu- 
sions and realities.” State v. Fong 
Loon, 158 P, 233, 236, 29 Idaho 248, L. 
R.A,1916F 1198. 


59. Gordon v. Gilmer, 80 S.E. 1007, 
141 Ga. 347. 


prove that a witness’ reputation Yor truth and ve- 
racity is bad®4 in the neighborhood or community in 


[a] Statement as to effect on 
truthfulness._—The mere addition to 
the statement of the witness that such 
other witness was “not truthful, and 
would do or say anything to carry her 
point,’ did not render the evidence 
as to the use of morphine admissible. 
Gordon v. Gilmer, 80 S.E. 1007, 141 Ga. 
347. 

Impeachment by showing that use 
of drugs has affected mental capacity 
see Supra § 926. 

59144. Impeachment by showing 
commission of crime generally see 
supra § 1050. 


60. Central of Georgia R. Co. v. 


Moore, 63 S.H. 642, 5 Ga.App. 562; 
Parker v. Parker, 71 N.W. 421, 102 
Iowa 500. 

61. Houston, etc.,~R. Co. v. White, 


56 S.W. 204, 23 Tex.Civ.App. 280 |foll 
White v. Houston, ete., R. Co., (Tex. 
Civ.App.) 46 S.W. 382]. 


62. Cross references: 


Cross-examination of accused as to 
matters affecting his character for 
truth and veracity see infra § 1088. 

General reputation as proper proof to 
show character see Evidence § 574. 


Reputation for truth and veracity of 
complaining witness in bastardy 
proceeding see,Bastards § 115. 


Right to show good character or repu- 
tation for truth and veracity of un- 
impeached witness see supra §§ 984, 


‘ 
63. See cases infra this note. 


[a] In Georgia Pen. Code (1910) § 
1053 (Civ. Code [1910} § 5882) pro- 
vides for impeachment of a witness 
by proof that his general character is 
bad and that from that character the 
impeaching witness would not believe 
him on oath, and does not provide for, 
and therefore excludes, impeachment 
by showing reputation as to veracity. 
Taylor v. State, 88 S.E. 696, 17 Ga. 
App. 787; Rudulph v. State, 85 S.E. 
365, 16 Ga.App. 354. 


64. U.S.—Sawyear v. U. S., 27 F. 
(2d) 569 [cert den 49 S.Ct. 96, 278 U. 
S. 650, 73 L.Ed. 562]; Swafford v. U. 
S., 25 F.(2d) 581; Miller v. U. S., 288 
F. 816; U.S. v. Hughes, 34 F. 732: 


Ala.—Stone y. State, 93 So. 706, 208 
Ala. 50; Johnson ¥. State, 81 So. 820, 
203. Ala. 30; Smith v. State, 72 So. 
316, 197 Ala. 198; Hill v. State, 69 So. 
941494 Alo. 1, 2, AAR. 5095. low-= 
man v. State, 50 So. 43, 161 Ala. 47; 
Mitchell v. State, 42 So. 1014, 148 Ala. 
618; McCutchen v. Loggins, 19 So. 
810, 109 Ala. 457; Byers v. State, 16 
So. 716, 105 Ala. 31; Davenport v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eee rn 
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State, 5 So. 152, 85 Ala. 336; Hereford 
v. State, 115 So. 858, 22 Ala.App. 388; 
Mancil v. State, 110 So. 320, 21 Ala. 
App. 588; Hunter v. State, 101 So. 100, 
20 Ala.App. 152; Rogers v. State, 75 
So. 264, 16 Ala.App: 58 [cert den 76 So. 
997, 200 Ala. 699]; Quinn v. State, 74 
So..748, 15 Ala.App. 635; Herndon v. 
State, 56 So. 85, 2 Ala. App. 118. 


Ark.—Clark v. State, 287 S.W. 765, 
172 Ark. 23; Blevins v. State, 281 S. 
W. 17, 170 Ark. 765; Herren v. State, 
276 S.W. 365, 169 Ark. 636; Noyes v. 
State, 256 SW. 63, 161 Ark. 340; Gibbs 
v. State, 243 S.W. 961, 155 Ark. 65; 
Bruder v. State, 161 S.W. 1067, 110 
Ark. 402; Paxton v. State, 157 S.W. 
396, 108 Ark. 316; Younger v. State, 


. 140 S.W. 139, 100 Ark. 321; Jackson v. 


State, 122 S.W. 101, 92 Ark. 71; Skaggs 
v. State, 113 S.W. 346, 88 Ark. 62, 16 
Ann.Cas. 622; Holingsworth v. State, 
14 S.W. 41, 53 Ark. 387; Pleasant v. 
State, 15 Ark. 624. 


Cal.—People v. Gordon, 273 P. 568, 
206 Cal. 29; People v. Reed, 52 P. 835; 
People v. Hickman, 45 P. 175, 113 Cal. 
80; People v. Bentley, 18 P. 799, 77 
Cal. 7, 11 Am.S.R. 225; Cameron v. 
Evans Security Corporation, 6 P.(2d) 
272, 119 Cal.App. 164; People v. Clark, 
214 P. 248, 61 Cal.App. 46; People v. 
Bannon, 209 P. 1029, 59 Cal.App. 50; 
People v. Fealy, 165 P. 1034, 33 Cal. 
App. 605; People vy. Corey, 97 P. 907, 
8 Cal.App. 720. 


Fla.—Clinton v. State, 50 So. 580, 
58 Fla. 23. 


Idaho.—Boeck v. Boeck, 161 P. 576, 
29 Idaho 639; State v. Trego, 138 P. 
1124, 25 Idaho 625. 


Ill.—People v. Melnick, 113 N.E. 971, 
274 Ill. 616; Hoge v. People, 6 N.E. 
796, 117 Ill. 35; Wolf v. People’s Bank, 
255 Ill.App. 127. 


Ind.—State v. Beal, 68 Ind. 345, 34 
Am.R. 263; Mershon v. State, 51 Ind. 
14; Indianapolis, ete., R. Co. v. An- 
thony, 43 Ind. 183. 


Iowa.—Hunt v. Waterloo, 141 N.W. 
334, 160 Iowa 722. 


Kan.—State v. Imm, 209 P. 982, 112 
Kan. 56; Stevens v. Blake, 48 P. 888, 
5 Kan.App. 124. 


Ky.—Acree v. Commonwealth, 47 S. 
W.(2d) 1051, 243 Ky. 216; Short v. 
Commonwealth, 42 S.W.(2d) 696, 240 
Ky. 477; Ward v. Commonwealth, 291 
S.W. 47, 218 Ky. 217; Viley v. Com- 
monwealth, 287 S.W. 10, 215 Ky. 802; 
Loving v. Commonwealth, 273 S.W. 56, 
209 Ky. 536; Thomas v. Common- 
wealth, 243 S.W. 1,195 Ky. 623; Wynn 
v. Commonwealth, 222 S.W. 955, 188 
Ky. 557; Taylor v. Commonwealth, 
188 S.W. 1087, 172 Ky. 136; Hayes v. 
Commonwealth, 188 S.W. 415, 171 Ky. 
291; Bennett v. Commonwealth, 186 S. 
W. 933, 171 Ky. 68; Hansford v. Com- 
monwealth, 186 S.W. 498, 170 Ky. 700; 
Eversole v. Commonwealth, 163 S.W. 
496, 157 Ky. 478; Hayden v. Common- 
wealth, 131 S.W. 521, 140 Ky. 634; 
Smith v. Com., 60 S.W. 531, 109 Ky. 
685, 22 Ky.L. 1349; McDonald v. Com., 
4 SW. 687, 86 Ky..10, 9 Ky. Li. (230; 
Welch vy. Com., 108 S.W. 863, 33 Ky.L. 
51; Newman v. Com., 88 S.W. 1089, 28 
Ky.L. 81. 


La.—State v. Foster, 95 So. 536, 153 
La. 154; State v. Anderson, 65 So. 478, 
1385 La. 326; State v. Guy, 30 So. 268, 
106 La. 8; State vy. Taylor, 12 So. 927, 
45 La.Ann. 605. 


Md.—Deck v. Baltimore, etc., R. Co., 
Bol A. 650, 100 Md. 168, 108 Am.S.R. 


Mass.—F. W. Stock & Sons v. Della- 
penna, 105 N.H. 378, 217 Mass. 503. 


Mich.—Shannon v. Jamestown Tp., 
232 N.W. 871, 251 Mich. 597. See 
Molyneaux v. Bradley Miller & Co., 
132 N.W. 1013, %67 Mich. 278 (holding 


Fs 
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that, in an action for personal inju- 
ries sustained while operating a mold- 
ing machine, testimony tending to im- 
peach the veracity of defendant’s 
foreman was admissible as bearing on 
his knowledge which he denied of the 
dangers of the machine and of plain- 
tiff’'s ignorance, and the consequent 
necessity of warning plaintiff, which 
was not done). 


Minn.—State v. Nelson, 181 N.W. 
850, 148 Minn. 285; Simmons v. Hol- 
ster, 13 Minn. 249. 


Mo.—Scrivner v. American Car & 
Foundry Co., 50 S.W.(2d) 1001, 330 
Mo. 408; State v. Bundy, 44 S.W.(2d) 
121; State v. Gant, 33 S.W.(2d) 970; 
State v. Howard, 23 S.W.(2d) 16, 324 
MO. 86xe"Statey ve Ervin, sa2es.wW.t2o) 
772, 324 Mo. 217; State v. Hastings, 
285 S.W. 89; State v. Henderson, 284 
S.W. 799; State v. Archie, 256 S.W. 
803, 301 Mo. 392; State v. Barker, 246 
S.W. 909, 296 Mo. 51; State v. Baird, 
231 S.W. 625, 288 Mo. 62, 15 A.L.R. 
1035; State v. Baker, 108 S.W. 9, 209 
Mo. 444; State v. Dyer, 40 S.W. 768, 
139 Mo. 199; Williams v. American 
Exchange Bank, 280 S.W. 720, 222 Mo. 
App. 483; State v. Ragsdale, 59 Mo. 
App. 590. 


Mont.—State v. Schnepel, 59 P. 927, 
23 Mont. 523. 


Neb.—Daggett v. State, 206 N.W. 
735, 114 Neb. 238; Pinn v. State, 186 
N.W. 544, 107 Neb. 417; Taylor v. 
Ryan, 19 N.W. 475, 15 Neb. 573. 


N.J.—State v. Juliano, 138 A. 575, 
103 N.J.Law 663; State v. Polhamus, 
47 A. 470, 65 N.J.Law 381; Blue v. 
Snitzler, 168 A. 274, 11 N.J.Misc. 813. 


N.M.—State v. Perkins, 153 P. 258, 
21 N.M. 135. 


N.Y.—People vy. Hinksman, 85 N.E. 
676, 192 N.Y. 421; Foster v. New- 
brough, 58 N.Y. 481 [rev 66 Barb. 
Srekl Bachman y. Cowles, 191 N.Y.S. 


N.C.—Warlick v. White, 76 N.C. 175. 


Ohio.—Hamilton v. State, 177 N.E. 
221, 39 Ohio App. 153; Smith v. John- 
son, 3 Ohio N.P.N.S. 8. 


Ok1.—Whitlow v. State, 218 P. 162, 
24 Okl.Cr. 307; Upton v. State, 160 P. 
1134.5 12. s0K1:@r.41593;, ¢.Richardsy v. 
State, 154-P. 72, 12 OkL Cr, 224°. Kirk 
vaState, 145° Pips07; LE .OKCr. 203. 


Or.—Luecas v. Kaylor, 299 P. 297, 
136 Or. 541; McIntosh v. McNair, 99 
P..74, 638-Or. 87. 


PAH War ie v. Duckworth, 2 Pa.Co. 


Porto Rico.—Peo. v. Alméstico, 18 
Porto Rico 314. 


R.I.—State v. Pearson, 143 A. 413, 
49 R.I. 386. 


S.C.—State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445; State v. Williamson, 43 
S.E. 671,65 S.C. 242; State v. Robert- 
son, 1 S.E. 448, 26 S.C. 117. 


Tex.—Kennedy vv.  International- 
Great Northern R. Co., (Commn.App.) 
1 S.W.(2d) 581 [aff (Civ.App.) 296 S. 
W. 330]; Texas & N. O. R. Co. v. East, 
(Civ.App.) 57 S.W.(2d) 175; Continen- 
tal Supply Co. v. Forrest E. Gilmore 
Co. of Texas, (Civ.App.) 55'S. W. (2d) 
622; Evans v. Childress, (Civ.App.) 
282 S.W. 830; Missouri, K. & T. Ry. 
Co. of Texas y. Hailey, (Civ.App.) 156 
S.W. 1119; Irvin v. Johnson, 120 S.W. 
1085, 56 Tex.Civ:App. 492; Missouri, 
etc., R. Co. v. Adams, 114 S.W. 453, 
42 Tex.Civ.App. 274; Hirschberg v. 
State, 35 S.W. 430, 117 Tex.Cr. 504; 
Taylor v. State, 2 S.W.(2d) 457, 108 
Tex.Cr. 678; Ulmer v. State, 292 S.W. 
245, 106 Tex.Cr. 349; Jeffers v. State, 
283 S.W. 785, 104 Tex.Cr. 199; Hughes 
v. State, 245 S.W. 440, 92 Tex.Cr. 650; 
Downing v. State, 136 S.W. 471, 61 
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Tex.Cr. 519; Florence v. State, 134 S. 
W. 689, 61 Tex.Cr. 238. 


Vt.—_McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 L.RA.N.S. 689. 


Va.—Mohler v. Commonwealth, 111 
S.E. 454, 1382 Va. 713. 


Wash.—State v. Friedlander, 250 P- 
453, 141 Wash. 1 [error dism 48 S.Ct. 
17, 275 U.S. 573, 22 L.Ed. 433]; State 
v. Newcomb, 109 P. 355, 58 Wash. 414. 


Wyo.—Huber v. Thomas, 19 P.(2d) 
1042. 


[a] Statute construed.—(1) Where 
a statute provides that a witness may 
be impeached “by evidence that his 
general reputation for truth or moral- 
ity render him unworthy of belief,’’ 
the words “truth” and “morality” are 
used disjunctively, and therefore tes- 
timony is admissible as to reputation 
for either truth or morality (Blevins 
v. State, 281 S.W. 17, 160 Ark. 765) ‘\(2) 
and the inquiry as to the general 
reputation of the witness may be con- 
fined to his reputation for truth and 
veracity without including the ele- 
ment of morality (Blevins v. State, 
supra). (3) A statute allowing proof 
of conviction of a felony or the gen- 
eral moral character of a witness for 
impeaching purposes, do not preclude 
impeachment of a witness by proof of 
his general bad reputation for truth 
and veracity in a community from 
which he had recently come. Hunt v. 
Waterloo, C. F. & N. Ry. Co., 141 N. 
W. 334, 160 Iowa 722. 


[b] Proof confined to general repu- 
tation.—Clark v. State, 287 S.W. 765, 
172 Ark. 23; State v. Polhamus, 47 A. 
470, 65 N.J.Law 381; McQuiggan v. 
Ladd, 64 A. 503, 79 Vt. 90, 14 L.R.A. 
N.S. 689 and note. 


e Sufficiency of proof.—Evidence 
of the bad -reputations of adverse 
witnesses is unavailing, unless such 
reputations aré established by a fair 
preponderance of the evidence. Gib- 
son v. U. S., 31 F.(2d) 19 [cert den 49 
S.Ct. 481, 279 U.S. 866, 73 L.Ed. 1004]. 


[d] Mode of impeachment.—The 
right to impeach a witness and the 
methods are statutory, and witness 
cannot, under Rev. Codes § 6082, be 
impeached by testimony as to un- 
truthfulness taken prior to the time 
he became a witness. Boeck v. Boeck, 
161 P. 576, 29 Idaho 639. 


[e] Effect of impeachment.—(1) 
Impeachment as to general reputation 
for veracity has no tendency to show 
that a witness is incapable of speak- 
ing the truth (Serivner v. American 
Car & Foundry Co., 50 S.W.(2d) 1001, 
330 Mo. 408), (2) and evidence of the 
witness’ bad reputation for veracity, 
although not rebutted, must be weigh- 
ed with the surrounding circum- 
stances to determine the extent of 
eredibility (Scrivner v. American Car 
& Foundry Co., supra). 


[f] BRemoteness.—The evidence is 
not too remote where the witnesses 
knew the reputation of the witness 
impeached up to within a few years 
prior to the trial. People v. Gordon, 
273 P. 568, 206 Cal. 29. 


lg] What witness thinks he knows 
sufficient.—Testimony as to what the 
witness thinks he knows of the repu- 
tation of another witness for truth 
and veracity is proper. Mancil v. 
State, 110 So. 320, 21 Ala.App. 588. 


{h] Discretion of court.—Whether 
testimony of a person who had known 
the witness twelve or thirteen years 
before was admissible to impeach the 
witness in a prosecution under the 
prohibition act was held to be a mat- 
ter of discretion with the trial court. 
People v. Hill, 239 Ill.App. 498. 


[i] Plaintiff, testifying for him- 
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which he lived,®® even though evidence has not been 
In fact, im some 
jurisdictions this is the only way by which a witness 
The inquiry covers the 
reputation of the witness to the time of the trial®® 
and, in some jurisdictions, may extend to whether 
from the knowledge of such character the impeaching 
witness would believe on oath the witness sought to 


given to sustain his reputation.®® 


can be directly impeached.*? 


self, may be impeached by testimony 
as to his reputation for truth and 
veracity. Williams v. American Hx- 
change. Bank, -280 S.W. 720, 222 Mo. 
App. 488; Missouri, K. & T. Ry. Co. 
of Texas v. Hailey, (Tex.Civ.App.) 
156 S.W. 1119. 


[i] Complaining witness.—Where 
prosecutrix testified in a rape case 
evidence that her reputation for truth 
and veracity is bad was admissible. 
Ulmer vy. State, 292 S.W. 245, 106 Tex. 
Cr. 349. 


[k] Defendant.—Evidence may be 
presented impeaching the general 
reputation for truth and veracity of 
defendant testifying in his own be- 
half. Bachman v. Cowles, 191 N.Y.S. 
84; Inucas v. Kaylor, 299 P. 297, 136 
Or54L: 


[1] Accused.—(1) When accused 
has testified as a witness, his testi- 
mony may be impeached by showing 
a general bad reputation for truth and 
veracity (Miller v. U. S., 288 F. 816; 
Stone v. State, 93 So. 706, 208 Ala. 
50; Johnson vy. State, 81 So. 820, 203 
MlawtS0s Smith vor States 72" Soy, 316, 
197 Ala, 193; Hereford v. State, 115 
So. 858, 22 Ala.App. 388; Quinn v. 
State, 74 So. 743, 15 Ala.App. 635; 
Herndon v. State, 56 So. 85, 2 Ala.App. 
118; Herren vy. State, 276 S.W. 365, 
169 Ark. 636; Noyes v. State, 256 S. 
W. 63, 161 Ark. 340; Gibbs v. State, 
243 S.W. 961, 155 Ark. 65; Paxton v. 
State, 157 S.W. 396, 108 Ark. 316; 
Younger v. State, 140 S.W. 139, 100 
Ark. 321; People v. Gordon, 273. P. 
568, 206 Cal. 29; People v. Hickman, 
45 P. 175, 113 Cal. 80; People v. Clark, 
214 P. 248, 61 Cal.App. 46; People v. 
Bannon, 209 P. 1029, 59 Cal.App. 50; 
People v. Fealy, 165 P. 1034, 33 Cal. 
App. 605; Clinton v. State, 50 So. 580, 
58 Fla. 23; State v. Imm, 209 P. 982, 
112 Kan. 56; Acree v. Commonwealth, 
47 S5W:.(2d) 1051, 243 Ky. 216; Short 
v. Commonwealth, 42'S.W.(2d) 696, 
240 Ky. 477; Viley v. Commonwealth, 
287 S.W. 10, 215 Ky. 802; Loving v. 
Commonwealth, 273 S.W. 56, 209 Ky. 
536; Thomas v. Commonwealth, 243 
S.W. 1, 195 Ky. 623; Wynn v. Com- 
monwealth, 222 S.W. 955, 188 Ky. 557; 
Taylor v. Commonwealth, 188 S.W. 
1087, 172 Ky. 136; Hayes v. Common- 
Wealth US8 eS. We 415.) hid aeye 29 
Bennett v. Commonwealth, 186 S.W. 
933,171 Ky. 68; Hansford v. Common- 
wealth, 186 S.W. 498, 170 Ky. 700; 
Eversole v. Commonwealth, 163 S.W. 
496, 157 Ky. 478; State v. Anderson, 
65 So. 478, 135 La. 326; State v. Nel- 
son, 181 N.W. 850, 148 Minn. 285; 
State v. Bundy, (Mo.) 44 S.W.(2d) 
121; State v. Gant, (Mo.) 33 S.W.(2d) 
970: State v. Howard, 23 S.W.(2d) 
16, 324 Mo. 86; State v. Henderson, 
(Mo.) 284 S.W. 799; State v. Baird, 
231 S.W. 625, 288 Mo. 62, 15 A.L.R. 
1035; Pinn v. State, 186 N.W. 544, 107 
Neb. 417; People v. Hinksman, 85 N. 
E. 676, 192 N.Y. 421; Hamilton v. 
State, 177 N.E. 221, 39 Ohio App. 153; 
Taylor v: State, 2 S.W.(2d) 457, 108 
Tex.Cr. 678; Jeffers v. State, 283 S.W. 
785, 104 Tex.Cr. 199; Hughes v. State, 
245 S.W. 440, 92 Tex.Cr. 650; Down- 
ing v. State, 136 S.W. 471, 61 Tex.Cr. 
519; Mohler v. Commonwealth, 111 
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S.E. 454, 1382 Va. 713; State v. Fried- 
lander, 250 P. 453, 141 Wash. 1 [error 
disim 480S.Ct, 17, 275) U.S. 5,73, 72) i. Bd. 
433]) (2) even though his good char- 
acter had not previously been put in 
issue (Noyes v. State, 256 S.W. 63, 
161 Ark. 340; Paxton v. State, 157 S. 
W. 396, 108 Ark. 316). 


[m] Deceased witness.—Where a 
deceased witness’ testimony is repro- 
duced on subsequent trial, proof of 
his bad reputation for veracity is ad- 


missible. Hirschberg v. State, 35 S. 
W.(2d) 4380, 117 Tex.Cr. 504. 
[n] Expert witness.—An expert 


witness is Subject to the same rule of 
impeachment and the same test of 
eredibility as any other witness, so 
that there was no error in receiving 
testimony to.impéath a medical ex- 
pert on his general reputation for 
truth and veracity. State v. New- 
comb, 109 P. 355, 58 Wash. 414. 


65. U.S.—Swafford v. U. S., 
(2d) 581. 


Ala.—Stone v. State, 93 So. 706, 208 
Ala. 50; Johnson v. State, 81 So. 820, 
203 Ala. 30; Hunter v. State, 101 So. 
100, 20 Ala.App.-152. 


Ill.—People v. Melnick, 
971, 274 Tll. 616. 


Mo.—State v. Henderson, 
9. 


25 F. 


113 N.E. 
284 S.W. 


Neb.—Pinn y. State, 186 N.W. 544, 
107 Neb. 417. 


Okl.—Richards v. State, 154 P. 72, 
12 Okl.Cr. 224; Kirk v. State, 145 P. 
300, LEO er. 203% 


Tex.——Jeffers v. State, 283 S.W. 785, 
104 Tex.Cr:. 199. 


Place to which inquiry concerning 
reputation of witness may relate gen- 
erally see supra § 1043. 


66. People v. Melnick, 113 N.E. 971, 
274 Ill. 616. 


67. Zeigler v. Oil Country Special- 
ties Mfg. Co., 196 P. 603, 108 Kan. 589; 
ae v. Pearson, 143 A. 413, 49 BI. 
386. 


68. Johnson y. State, 81 So. 820, 
203 Ala. 30. 


Time to which inquiry as to repu- 
tation of witness may extend gener- 
ally see supra §§ 1041, 1042. 


69. Johnson v. State, 81 So. 820, 203 
Ala. 30; Hunter v. State, 101 So. 100, 
20 Ala.App. 152; Quinn v. State, 74 So. 
743, 15 Ala.App. 635; People v. Corey, 
97 P. 907, 8 Cal. App. 720; State v. 
Polhamus, 47 A. 470, 65 N.J.Law 381. 


[a] Order of proof.—An impeach- 
ing witness cannot testify as to 
whether he would believe on oath the 
witness sought to be impeached with- 
out having first testified as to what 
his general reputation for truth and 
veracity is. State v. Polhamus, 47 A. 
470, 65 N.J.Law 381. 


70. State v. Foster, 95 So. 536, 153 
La. 154. 
[a] Beason for rule.—In the im- 


peachment of a witness it is the opin- 
ion of the community, and not the 
individual opinion of the impeaching 


[§ 1082 


be impeached ;*® but in other jurisdictions it may 
In this connection the reputation of the wit- 
ness is what is generally said about him,’ by those 
among whom he dwells or with whom he is chiefly 
conversant,’? and not the opinion of some particular 
person or persons.?* 
by evidence showing particular instances in which 
he has been untruthful,’* but testimony as to a con- 


A witness cannot be impeached 


witness, that is admissible as a basis 
for estintating the truth and veracity 
of the witness sought to be discredit- 


ed. State v. Foster, 95 So. 536, 153 
La, 154. 
71. Del.—State v. Jones, 53 A. 858, 


20 Del. 109. * 


Ind.—Conrad vaState, 31 N.E. 805, 
ce Ind. 254; Dayis v. Foster, 68 Ind. 
3 


Mass.—F.. W. Stock & Sons v. Della- 
penna, 105' N.E. 378, 217 Mass. 503. 


Neb.—Taylor v. Ryan, 19 N.W. 475, 
15 Neb. 573. 


Tex.— St. Louis Southwestern R. 
Co. v. Garber, 111 S.W. 227, 51 Tex. 
Civ.App. 70. 


[a] Common speech of neighbor- 
hood.—‘‘Tt is what is said of the per- 
son under inquiry in the common 
speech of his neighbors and members 
of the community, or territory of 
repute, from which his reputation for 
truth or falsehood arises, and not 
what the impeaching witness may 
have heard others say who numerical- 
ly may be. few and insignificant.’”” F. 
W. Stock & Sons v. Dellapenna, 105 
N.E. 378, 379, 217 Mass. 508. 


[b] Fact that nothing is generally 
said about a person’s veracity tends 
to show that his reputation is good 
in that respect. Conrad v. State, 31 
N.E. 805, 132 Ind. 254; Davis v. Fos- 
ter, 68 Ind. 238. 


72. Hays v. Johnson, 92 I1l.App. 
80. 

73. State v. Jones, 53 A. 858, 20 
Del. 109; EF. W. Stock & Sons v. Della- 


penna, L0dSN.E.. 378,’ 217. Mass. 503; 
Taylor v. Ryan, 19 N.W. 475, 15 Neb. 
573; Houston, ete, R. Co. v. White, 
56 S.W. 204, 23 Tex.Civ.App. 280. 


74. Ky.—State v. Wiswell, 280 P. 
780, 128 Ky. 659. 


Si eae he v. Blount, 50 So. 12, 124 
La. 202 


Mass. ee ey v. Patalano, 
149 N.E. 689, 254 Mass. 69; Ww. 
Stock & Sons v. Dellapenna, 105 N.E. 
878, 217 Mass. 503; Com. v. Kennon, 
130 Mass. 39. 


Mo.—Day vy. State, 13 Mo. 422. But 
see Cogin v. Herman, 202 S.W. 552 
(holding that evidence that a witness 
prepared false tax and credit state- 
ments, tending to show prevarication, 
may be used to impeach him as a 
truthful witness). 


Neb.—Boche v. State, 122 N.W. 72, 
84 Neb. 845. 


Tex.—Moore v. Moore, 11 S.W. 396, 
Gd LOX. B82, 3805 Zeiger v. Woodson, 


(Civ.App.) 202 Ss. Wi» 263; Missouri, 
ete.,, R. xCo. v.. Adams; 114 S.W. 453, 
42 Tex.Civ.App. 274; Houston, etce., 


R. Co. v. Runnels, (Civ.App.) 46 S.W. 
394 [rev on other grounds 47 S.W. 
971, 92 Tex. 305]. But see Fletcher 
Vv. State, (Cr.) 68 S.W. 123 (holding, 
ina trial of a mother for child mur- 
der, that evidence that the mother 
stated that the child was her hus- 
band’s and also that it was not was 
admissible as going to the credibility 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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versation with a witness which on its face refers 
to a controversy between the parties to the suit and 
has a tendency to show that the witness under cer- 
tain conditions will color his testimony; is admissible 
for the purpose of reflecting on his credibility.7> 


[§ 1083] (26) Violations of Liquor Law. 
general rule a witness cannot be impeached or dis- 
credited by proof that he has violated the liquor 
laws,*° as, for example, that he has unlawfully pos- 
sessed,‘? transported,’® manufactured,’® or sold®°® 
intoxicating liquor; or that he was or is a bootleg- 
ger,®! or is in the moonshine business;®? or has the 
er,®° or of unlawfully 
handling intoxicating liquor in the community where 
In some jurisdictions, however, an or- 


reputation of being a bootlegs 


he resides.** 
dinary witness may be impeached 


of the mother as a witness and also 
for the purpose of showing motive). 


Va.—Rixey v. Bayse, 4 Leigh (31 
Va.) 330. 


fa] Mlustrations.—(1) Plaintiff, 
who testified in his action for dam- 
ages for loss of a trunk by an inn- 
keeper, could be impeached only by 
proof of general bad reputation, and 
not by an affidavit made by him to the 
effect that he and his wife’ were un- 
able to pay or give security for costs. 
Zeiger v. Woodson, (Tex.Civ.App.) 202 
S.W. 163. (2) Depositions respecting 
the reputation of the prosecuting wit- 
ness for truth and veracity, based on 
specific incidents, is inadmissible in 
evidence. State v. Wiswell, 280 P. 
780, 128 Ky. 659. 


75. Nashville, C. & St. L. Ry. v. 
Beard, 73 So. 828, 15 Ala.App. 468. 


Impeachment by showing commis- 
sion of crime generally see supra § 
1050. 


76. 
145. 


Ala.—Smith v. State, 49 So. 1029, 
161 Ada. 94; Morris y. State, (App.) 
142 So. 685. 


Ga.—Edenfield v. State, 81 S.E. 253, 
14 Ga.App. 401. 


Idaho.—-State v. Muguerza, 
1, 46 Idaho 456. 


Mo.—State v. Craft, 246 S.W. 930. 


fa] Accused.—Although defendant 
testified as a witness, evidence of his 
reputation for violating the liquor 
laws was not admissible in rebuttal, 
where he had not put in issue his 
reputation in that respect, and the 
evidence should have been confined 
to his general reputation for morality. 
State v. Craft, (Mo.) 246 S.W. 930. 
But see State v. Pridgen, 139 S.E. 601, 
194 N.C. 795 (holding that the state’s 
character witnesses may testify that 
they have heard that defendant is a 
notorious blind tiger, after defendant 
has testified in his own behalf). 


[b] Specific violations.—(1) In a 
prosecution for the illegal sale of 
liquor, witnesses for the prosecution 
could not be impeached by showing 
that they had sold whisky to women, 
that one of them was seen drunk, and 
that they collected money from others 
for the purpose of buying whisky to 
be drunk at a dance. Baumgartner 
v. State, 178 P. 30, 20 Ariz. 157. (2) 
In prosecution for conspiracy to pos- 
sess intoxicating liquors for sale at 
defendant’s warehouse, it is error to 
admit testimony of certain sales of 
whisky at other times and places, 
though offered to impeach defendant, 
who testified that he had not sold 
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U.S.—Weil v. U. S., 2 F.(2d) 


268 P. 
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As a 


by showing his 


any whisky at any time. Weil v. U. 
S., 2 F.(2d) 145. 


77. Vanover v. Commonwealth, 261 
S.W. 604, 202 Ky. 813. 


78. Salinas v. State, 18 S.W.(2d) 
6638, 113 Tex.Cr. 142. 


79. Sims v. State, 
Ala.App. 70; State, 126 S. 
alpen pti bs ; Robertson v. 
State, 282 S.W. 587, 104 Tex.Cr. 85. 


80. Ala.—Horsley v. State, 96 So. 
937, 19 Ala.App. 2638. 


Ark.—Clark y. State, 287 S.W. 765, 
die Ark 23. 


Ga.—Edenfield v. State, 81 S.H. 253, 
14 Ga.App. 401. 


Ky.—Tapscott v. Soca wera 
131 S.W. 487, 140 Ky. 573 


Mich.—People v. Bathette, 208 N.W. 
27, 233° Mich. 615. 


Mo.—State v. Sherry, 64 S.W.(2d) 
238; State v. Zoller, 1 S.W.(2d) 139. 


N.Y.—People v. Dietz, 214 N.Y.S. 
517, 216 App.Div. 23. 


Or.—State v. Broom, 
121 Or. 202. 


Tex.—Burke v. State, 12 S.W.(2d) 
215, 111 Tex.Cr. 161; Hawthorne v. 
State, 190 S.W. 184, 80 Tex.Cr. 264. 


[a] Accused.—In a prosecution for 
the sale of intoxicating liquor, testi- 
mony as to defendant’s sale of liquor 
on a date other than that relied on is 
not available to impeach him as a wit- 
ness. Burke v. State, 12 S.W.(2d) 215, 
LI Pex Ors. 6il'. 


81. U.S.—Newman v. U. S., 28 F. 
ae 681 [cert den sub nom. Boyd v. 
Wi 49S. Claas, 279 WES ES oo son da, 
Ed. 986]. 


Ala.—King v. State, 129 So. 316, 23 
Ala.App. 572. 


Mo.—State v. Stout, 
LS Ge 


15 So. 276,16 


253 P. 1042, 


(App.) 257 S. 


Mont.—State v. Jenkins, 213 P. 590, 
66 Mont. 359. 


Or.—State v. Newlin, 182 P. 133, 93 
Or. 589. 


Tex. a te Vea state, (Cr:) 57 Siw. 
(2d) 1 


[a] dears a prosecution 
for unlawful possession of a still 
where defendant became a witness 
but made no attempt to show his repu- 
tation, it was error to permit the state 
on rebuttal to show that defendant’s 
reputation as a moonshiner and boot- 
legger was bad. State v. Stout, (Mo. 
App.) 257 S.W. 186. 


82. HWugee y. State, 126 S.B. 471, 
159 Ga. 604; Fitzpatrick v. Common- 
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general reputation as a bootlegger, this being a busi- 
ness that involves moral turpitude, and affects his 
credibility as a witness only;*®> but in a prosecution 
for a violation of the liquor laws in which accused 
testifies in his own behalf he cannot be impeached by 
showing his general reputation for being a violator 
of the liquor law.®® 
the local option law it is proper to refuse to permit 
defendant to prove that a witness for the state has 
the reputation of violating the local option law,** or 
has made a single sale of intoxicating liquor;** or, 
where defendant testified in his own behalf, evidence 
that he sold liquor under a prior law when such sale 
was only a misdemeanor;®® or that the reputation of 
defendant for obeying the local option law is bad.®° 
However, in some jurisdictions where it is held that 


In a prosecution for violating 


wealth, 275 S.W. 819, 210 Ky. 385; 
People v. Barrette, 208 N.W. 27, 233 
Mich. 615. 


83. Mulligan v. Commonwealth, 
261 S.W. 616, 202 Ky. 841; Upton v. 
State, 160 P. 1134, 12 Okl.Cr. 593; Sims 
v. State, 146 P. 914, 11 Okl.Cr. 382; 
Otto v. State, 36 S.W.(2d) 177, 117 
Tex.Cr. 257; Johnson vy. State, 8 S.W. 
(2d) 127, 110 Tex.Cr. 250. 


84. Otto v. State, 36 S.W.(2d) 177, 
LUO TeX Creo Ts 


85. Worley v. State, 239 P. 683, 32 
Okl.Cr. 1; Fowler v. State, 126 P. 831, 
8 Okl.Cr. 130; Crawford v. Ferguson, 
115 Py 278) 5 Okl.Cr. 377; Hendrix v. 
State, 113 P. 244, 4 Okl.Cr. 611. 


86. Williams v. State, 258 P. 356, 
37 Okl.Cr. 823; Pitcher v. State, 241 
Po TOONS 2 ORTEr: S225 Muindseye wv. 
State, 239 P. 684, 31 Okl.Cr. 406; Wor- 
ley v: State, 239 BP: 683, 32-Okl-Cr: 1; 
Whitlow v. State, 218 P. 162, 24 Okl. 
Cr. 307; Richards v. State, 154 P. 72. 
12 Okl.Cr. 224; Sims v. State, 146 P. 
914, 11 Okl.Cr. 382; Kirk v. State, 145 
P2300; LL Okl.Cr. 203: 


[a] Beason for rule.—The reason 
is that “inquiries concerning charac- 
ter and reputation may tend to dis- 
grace or discredit an ordinary witness 
without prejudice to the defendant 
except as they minimize the weight of 
the testimony on which the defendant 
relies; but where, as in this case, the 
accused takes the stand and testifies 
in his own behalf, but without put- 
ting his character in issue by intro- 
ducing evidence of good character, 
proof of a bad reputation as being a 
bootlegger would have the inevitable 
effect of Yeading the jury to believe 
that he is probably guilty of the par- 
ticular sale of liquor charged, based 
upon his general reputation.” Worley 
v. State, 239 P. 683, 684, 32 Okl.Cr. “4 


[b] Bootlegger.—Evidence of the 
general reputation of defendant for 
being a bootlegger is incompetent to 
impeach his credibility. Worley v. 
State, 239 P. 683; 32 Okl/Cr. 1 (con- 
demning dictum to the contrary in 
Wilkerson v. State, 132 P. 1120, 9 Ol. 
Cr. 662) ; Whitlow v. State, 218 P. 162, 
24 Okl.Cr. 307; Richards v. State, 154 
Peei2s 12 OK, Cr. 224; Kirk v. State, 
145 P. 307, 11 Okl.Cr. 203. 


87. Smith v. State, (Tex.Cr.) 77 S. 
W. 801. 


88. Waggoner v. State, 
493, 80 Tex.Cr. 470. 


89. Dickson y. State, 146 S.wW. 914, 
66 Tex:Cr. 270. 


90. Johnson y. State, 62 S.W. 756, 
42 Tex.Cr. 618. But see State v. Hin- 
kelman, 32 Ohio Cir.Ct. 1 [aff 94 N.B. 
1108, 83 Ohio St. 446] (holding that 


190 S.W. 
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a defendant in a criminal prosecution who testifies in 
his own behalf may be assailed by proof of the fact 
that he bears the reputation in the community of 
being guilty of offenses against the law analogous to 
that for which he is being tried,°! in a prosecution for 
violating the local option law evidence is admissible 
that accused, who testified in his own behalf, has the 
It is not permis- 
sible to show that defendant in a criminal case who 
testified in his own behalf was discharged from the 
army for being jailed by civil authorities for a liquor 
It has been held proper in a prosecu- 
tion for violating the prohibition law to show, for 
the purpose of impeaching a witness for defendant, 
that he ran from the’ still at the time of the raid.®* 


reputation of violating such law.°? 


violation.®? 


the testimony of accused, in a prose- 
cution for violating a local option law, 
he having been a keeper of a saloon 
prior to a local option election and 
having conducted a business in all re- 
spects the same after the county in 


which he is situated voted dry, may: 


be properly viewed with caution and 
eta by his bias in his own fa- 
vor). 


91. See supra § 1050 note 96. 


92. State v. Fitch, 166 S.W. 639, 
180 Mo.App. 482; State v. Chinn, 148 
S.W. 146, 164 Mo.App. 124; State v. 
Wilson, 132 S.W. 3038, 152 Mo.App. 61; 
State v. Christopher, 114 S.W. 549, 134 
Mo.App. 6; State v. Oliphant, 107 S. 
W. 32, 128 Mo.App. 252. 


[a] Running blind tiger—In a 
prosecution for illegally selling intox- 
icants, evidence was admissible that 
accused had the reputation of running 
a blind tiger, and selling whisky to 


every one who wanted it. State v. 
eee 132 S.W. 308, 152 Mo.App. 


93. Harold v. Commonwealth, 136 
S.E. 658, 147 Va. 617. 


94 Carter v. State, 100 So. 199, 19 
Ala.App. 668. 


95. Cross-examination: 
Generally see supra §§ 779-850. 


For purpose of impeachment generally 
see supra §§ 1006-1029. 


Of character witness see supra § 811. 


Of impeaching witness see infra §§ 
1113-1116. 


96. Extent of cross-examination 
see infra §§ 1085-1100. 


97. U.S.—Brockett v. New Jersey 
Steam-Boat Co., 18 F. 156 [aff 7 S.Ct. 
1039, 121 U.S. 6387, 30 L.Ed. 1049]. 


Ala.—Baker v. Trotter, 73 Ala. 277. 


Ark.—Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Bowlen v. State, 1S. 
W.(2d) 553, 175 Ark. 1115; Benton v. 
State, 94 S.W. 688, 78 Ark. 284; Hol- 
lingsworth y. State, 53 Ark. 387. 


Cal.—People vy. Buckley, 77 P. 169, 
143 Cal. 375. 


Hawaii.—Ching Lum v. Lam Man 
Beu, 19 Hawaii 363. 


Ill.— Cicero, ete., R. Co. v. Priest, 
89 Ill.App. 304 [aff 60 N.E. 814, 190 
Til. 592]. 


Ind.—Ellis v. State, 52 N.E. 82, 152 
Ind. 326; Shears v. State, 46 N.B. 331, 
147 Ind. 51; Spencer v. Robbins, 5 N. 
BE. 726, 106 Ind. 580. 


Ind.T.—McCoy v. U. S., 98 S.W. 144, 
6 Ind.T. 415. 


Kan.—State v. Plomondon, 90 P. 
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254, 75 Kan. 853; State v. Abbott, 69 
P. 160, 65 Kan. 139. 


Ky.—Ball v. Com., 99 S.W. 326, 30 
Ky.L. 600. 


La.—State v. Casey, 34 So. 746, 110 
La. 712. 


Mich.—People v. Yund, 128 N.W. 
742, 163 Mich. 504; People v. Sharp, 
127 N.W. 758, 168*Mich. 79; People v. 
Higgins, 86 N.W. 812, 127 Mich. 291; 
People v. Gotshall, 82 N.W. 274, 123 


Mich. 474; Georgia v. Bond, 72 N.W. 
232, 114 Mich. 196; Wilbur v. Flood, 
16 Mich. 40. 


Mo.—State v. Long, 100 S.W. 587, 
201 Mo. 664; Alkire Grocery Co. v. 
Tagart, 78 Mo.App. 166. 


N.H.—Free v. Buckingham, 59 N.H. 
219. 


N.J.—Brown v. State, 42 A. 811, 62 
N.J.Law 666 [aff 20 S.Ct. 77, 175 U.S. 
172, 44 L.Ed. 119]. 


N.Y.—People v. Conroy, 47 N.E. 258, 
158 Nav. U4) DUN. Cr. 299 sR Ryan. Vv. 
People, 79 N.Y. 593 [aff 19 Hun 188]. 


N.D.—State v. Rozam, 80 N.W. 477, 
8 N.D. 548. 


Pa.—Com. v. Reese, 13 Pa.Dist. 606. 


S.C.—Greenville v. Spencer, 57 S.E. 
638, 77 S.C. 50; State v. Wallace, 22 
S.E. 411, 44 S.C. 357. 


S.D.—State v. Phelps, 59 N.W. 471, 
5 S.D. 480. 


Tenn.—Hughes vy. State, 148 S.W. 
543, 126 Tenn. 80; Powers v. State, 
97 S.W. 815, 117 Tenn. 363; Zanone v. 


State, 36 S.W. 
L.R.A. 556; 
Civ.A. 127. 


Tex.—Mirando v. State, (Cr.) 50 S 
W. 714; Crockett v. State, 49 S.W. 
392, 40 Tex.Cr. 1738. 


Utah.—People v. Hite, 33 P. 254,.8 
Utah 461. 


Alta.—Rex v. Bell, 
R. 414. 


98. Extent of cross-examination 
see infra §§ 1085-1098. 


99. Right to cross-examine witness 
as to his character or reputation for 
purpose of impeachment see supra § 
1084. 


1. Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Whitaker v. State, 
286 S.W. 937, 171 Ark. 764. 


2. Discretion of court see infra § 
1098. 


3. U.S.—Brockett v. New Jersey, 
USC plo 6a Latin (ao tal oaks liege 
637, 30 L.Ed. 1047]. 


Ala.—Baker y. Trotter, 73 Ala. 277. 


711, 97 Tenn. 101, 35 
Robillio vy. Webb, 7 Tenn. 
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*By HARRY ROSEN (§§ 1084-1100). 
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[§§ 1083-1085 


[§ 1084] 5. Cross-Examination for Purpose of Im- 
peachment*®5—a, Existence of Right. 
the limitations hereinafter stated,°® a witness may 
be cross-examined, for the purpose of impeachment 
and testing his credibility,®? as to any matter bearing 
on his character or reputation.®® 


[§ 1085] b. Extent of Inquiry—(1) In General. 
For the purpose of impeachment and testing his cred- 
ibility,°? but within such reasonable limits* 
trial court in its discretion may impose,? a witness 
may be interrogated on cross-examination as to any 
matter that may affect or throw light on the wit- 
ness’ character or reputation.? «Such reasonable in- 
terrogation of the witness may be made as will fair- 


Subject to 


as the 


“~ 
But see Glass v. State, 41 So. 727, 147 
Ala. 50 (holding that a witness cannot 
be interrogated with respect to his 
own general character for truth and 
veracity). 


Ark.—Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Kazzee v. State, 299 
S.W. 354, 175 Ark. 1170; Whitaker v. 
State, 286 S.W. 937, 171 Ark. 764; Ben- 
ton v. State, 94 S.W. 688, 78 Ark. 284; 
Hollingsworth vy. State, 53 Ark. 387. 


Cal.—People v. Buckley, 77 P. 169, 
143 Cal. 375. 


Hawaii.—Ching Lum vy. Lam Man 
Beu, 19 Hawaii 3638. 


Ill. Cicero, ete., R. Co. v. Priest, 
ae row 304 [aft 60 N.E. 814, 196 


Ind.—Tosser v. State, 162 N.E. 49, 
200 Ind. 156; Foust v. State, 161 N.E. 
371, 200 Ind. 76; Perfect v. State, 141 
N.E. 52, 197 Ind. 401; Grose v. State, 
149° N. Bee 22," 197 Ind: 331" Well Vv. 
State, 142 N.E. 865, 194 Ind. 374; Dot- 
terrer v. State, 88 N.E. 689, 172 Ind. 
357, 30 L.R.A.N.S. 846; Ellis v. State, 
52 N.E. 82, 152 Ind. 326; Shears v. 
State, 46 N.E. 331, 147 Ind. 51; Spen- 
ae v. Robbins, 5 N.E. 726, 106 Ind. 
580. 


Ind.T.—McCoy v. U. S., 98 S.W. 144, 
6 Ind/T. 415. 


Iowa.—State v. Burris, 198 N.W. 82 
198 Iowa 1156; State v. Brooks, 165 N. 
W. 194, 181 Iowa 874; State v. Peirce, 
159 N.W. 1050, 178 Iowa 417. 


Kan.—State v. Smith, 217 P. 307, 114 
Kan. 186; Garvin v. Garvin, 123 P. 
717, 87 Kan. 97; Ramsey v. Partridge, 
121 P. 343, 86 Kan. 398; State v. Plom- 
ondon, 90 P. 254, 75 Kan. 853; State 
v. Abbott, 69 P. 160, 65 Kan. 139. 


Ky.—Ball v. Com., 99 S.W. 326, 30 
Ky.L. 600; Warren v. Com., 35 S.W. 
1028, 99 Ky. 370, 18 Ky.L. 141. 


La.—State v. Casey, 34 So. 746, 110 
La. 712. 


Mich.—People v. Danenburg, 142 N. 
W. 347, 176 Mich. 337; People v. 
Sharp, 127 N.W. 758, 163 Mich. 79; 
People vy. Yund, 128 N.W. 742, 1638 
Mich. 504; People v. Higgins, 86 N.W. 
812, 127 Mich. 291; People v. Gotshall, 
82 N.W. 274, 123 Mich. 474; Georgia 
v. Bond, 72 N.W. 232, 114 Mich. 196; 
Wilbur v. Flood, 16 Mich. 40. 


Mo.—State v. Blocker, 278 S.W. 
1014; Miller v.;Journal Co., 152 S.W. 
40, 246 Mo. 723, Ann.Cas.1914B 679: 
State v. Potts, 144 S.W. 495, 239 Mo. 
403; State v. Long, 100 S.W. 587, 201 
Mo. 664; Brendel v. Union Electric 
Light & Power Co., 25 S.W. 635; Ride- 
nour v. Wilcox Mines Co.,'147 S.W. 
164, 164 Mo.App. 576; Alkire Grocery 
Co. v. Tagart, 78 Mo. App. 166; Muller 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


§§ 1085-1087] 


ly disclose to the jury his true character,* and thus 
enable them to judge the weight to be given to his 


testimony.® 
Accused as witness.® 


ness.? 


[§ 1086] (2) As Affected by Scope of Issues or 
In some of the jurisdictions 


Direct Examination.?° 


v. St. Louis Hospital Assoc., 5 Mo. 
App. 390 [aff 73 Mo. 242]. 


Siaviiee, a v. Buckingham, 59 N.H. 


N.J.—Brown v. State, 42 A. 811, 62 
N.J.Law 666 [aff 20 S.Ct. 77, 175 U.S. 
172, 44 L.Ed. 119]. 


N.Y.—People v. Conroy, 47 N.E. 258, 
153 N.Y. 174, 12 N.Y.Cr. 299; Ryan v. 
People, 79 N.Y. 593 [aff 19 Hun 188]; 
In re Klinzner’s Will, 130 N.Y.S. Nig 
71 Misc. 620, 8 Mills Surr. 112. 


N.C.—State v. Pugh, 111 'S.E. 849, 
183 N.C. 800; State v. Evans, 111 S.E. 
345, 183 N.C. 758; State v. Bailey, 102 
S.E. 406, 179 N.C. 72. 


N.D.—State v. Rozum, 80 N.W. 477, 
8 N.D. 548. 


Okl.—Gibbons v. State, 246 P. 1107, 
34 Okl.Cr. 407; Murphy v. State, 176 
PP; 417, 15 Okl.Cr. 312; Hopkins v. 
State, 130 P. 1101, 9 Okl.Cr. 104, Ann. 
Cas.1915B 736; Cannon vy. Territory, 
99 P. 622, 1 Okl.Cr. 600. 


Or.—Gerlinger v. Frank, 145 P. 1069, 
Le Or. 517; 


Pa.—Com. v. Reese, 13 Pa.Dist. 606. 


S.C.—Greenville v. Spencer, 57 S.E. 
638, 77 S.C. 50; State v. Wallace, 22 S. 
E. 41, 44 S.C. 357. 


S.D.—State v. Phelps, 59 N.W. 471, 
5 S.D. 480. 


Tenn.—Hughes v. State, 148 S.W. 
543, 126 Tenn. 80; Zanone v. State, 36 
S.W. 711, 97 Tenn. 101, 35 L.R.A. 556; 
Powers v. State, 97 S.W. 815, 117 Tenn. 
oa Robilio v. Webb, 7 Tenn.Civ.A. 


Tex.—Sinclair Oil & Gas Co. v. Bry- 
an, (Civ.App.) 291 S.W. 692; Mirando 
v. State, (Cr.) 50 S.W. 714; Crockett 
v. State, 49 S.W. 392, 40 Tex.Cr. 173. 


Utah.—People v. Hite, 33 P. 254, 
8 Utah 461. 
Vt.—Shores vy. Simanton, 130 A. 


697,.99) Vit.(191. 


Wash.—State v. Jackson, 145 P. 
470, 88 Wash. 514; State v. Jones, 142 
Pr 35, 80 Wash. 588. 


Wis.—Kirschuer v. State, 
140. 


Wyo.—Huber y. Thomas, 19 P.(2d) 
1042. 


Alta.—Rex v. Bell, 
414. 


9 Wis. 


[1930] 2 Dom. 


L.R. 
[a] Thus (1) in a prosecution for 
manufacturing liquor, cross-exami- 


nation of defendant as to whose pic- 
ture was in the pocket of his coat, 
found near the still, and’as to whom 
a letter found therein was from, 
whether he had deserted his wife, and 
Similar questions, to which he replied 
that the picture w, eft his wife’s, that 
he had not deserted her, but that they 


An accused in a criminal 
proceeding who takes the stand is subject to the 
same character of rigid cross-examination as any 
other witness.7 In England, by reason of statute, an 
accused taking the stand as a witness in his own be- 
half ordinarily may not be cross-examined as to his 
character’ except where his own conduct of the cross- 
examination of a prosecution witness has thrown im- 
putations on the character or credibility of such wit- 
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where statutes limit cross-examination to matters 
brought out or inquired into on the direct examina- 


tion of the witness! the limitation is extended even 


witness.?2 


as to matters of character arrived at impeaching such 
More generally, however, it is held that 
the inquiry on cross-examination into the character 
and reputation of a witness is not restricted to mat- 
ters brought out on direct examination,?* nor is it 
confined to matters relevant to the issue,1* provided 
the questions asked tend to elicit testimony that has a 
bearing on the credibility of the witness.+® 


[§ 1087] (3) Bearing on Credibility.1¢ 


The in- 


quiry into the character and reputation of a witness, 


had been divorced, is competent to 
impeach his character. State v. Ev- 
ans, 111 S.E. 345, 188 N.C. 758. (2) 
Where a witness testified that he had 
taken certain liberties with the prose- 
cuting witness prior to the alleged 
seduction, cross-examination to show 
that the witness had been telling the 
story about town is admissible as 
bearing on his character. Stute v. 
Jones, 142 P. 35, 80 Wash. 588. 


{b] Thorough sifting of witness’ 
character and antecedents is permis- 
sible. Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Whitaker v. State, 
286 S.W. 937, 171 Ark. 764. 


[ec] One of customary methods of 
impeaching witness on cross-exam- 
ination is by proving his general bad 
character for veracity. Huber v. 
Thomas, (Wyo.) 19 P.(2d) 1042. 


{d] Depraved character of the 
witness may be shown on cross-ex- 


amination. Tosser v. State, 162 N.E. 
49, 200 Ind. 156; Foust v. State, 161 
Na. 31 2008 Ind. 7.60. Perfect... v, 


State, 141 N.E. 52, 197 Ind. 401; Grose 
v. State, 149 N.E. 722, 197 Ind. 331; 
Kell v. State, 142 N.E. 865, 194 Ind. 
874; Pierson y. State, 123 N.E. 118, 
188 Ind. 239; Dotterrer v. State, 88 N. 
E. 689, 172 Ind. 357, 30 L.R.A.N.S. 846. 


4 People v. Sharpe, 127 N.W. 758, 
163 Mich. 79; People v. Harrison, 53 
N.W. 726, 93 Mich. 596, 


5. People v. Sharpe, 127 N.W. 758, 
163 Mich. 79; People v. Harrison, 53 
N.W. 726, 93 Mich. 596; Shores v. Si- 
manton, 130 A. 697, 99 Vt. 191. 


[a] Admissions of a party bearing 
on his character and moral standing, 
essential to an estimate of his testi- 
mony to the jury, are not improper. 
fapuee v. Simanton, 130 A. 697, 99 Vt. 


6. Caco eemingtion 
see supra § 8 


LO Mat generally see supra 
§§ 990, 1011. 


Competency of defendant in crim- 
inal case as witness see supra § 260. 


7 Ark.—Bowlin v. hae) 1 S.W. 
(2a) 553, 175 Ark: 1115 


Hawaii.—tTerritory v. 
Hoy, 24 Hawaii 721. 


Iowa.—State v. Chingren, 74 N.W. 
946, 105 Iowa 169. 


Ky.—Leslie v. Com., 42 S.W. 1095, 
19 Ky.L. 1201; Warren v. Com., 35 
S.W. 1028, 99 Ky. 370, 18 Ky. 141. 


ron .—State v. Quinn, 59 So. 913, 1381 
a, 0. 


N.Y.—People v. McCormack, 32 N. 
H.126, 135 N.Y... 668, 4 Silv.A. 652, 10 
NEA Cr, 219. 


N.C.—State v. Bailey, 102 S.E. 406, 
179 N.C. 724. 


generally 


Goo Wan 


where otherwise irrelevant, must be on subjects or 
matters which have a bearing on the credibility of the 


Tex.—Dickey v. State, (Cr.) 56 S.W. 
627; White v. State, 18 S.W. 462, 30 
Tex.App. 652. 


Utah.—State vy. 
1104, 49 Utah 320. 


Wash.—State v. 
249, 157 Wash. 4, 


Wis.—Yanke vy. State, 8 N.W. 276, 
SE PWis. 14:64; 


But compare Clarke v, 
Ala. 474, 56 Am.R. 45 


Cross-examination: 


As to conviction of crime see infra 
§ 1097 notes 36-42. 


Of accused for impeachment general- 
ly see supra § 1011. 


Of parties generally see supra § 828 
et seq. 


8. Cr. Evid. Act (1898) § 1. 


9. Rex v. Watson, 23 Cox C.C. 543; 
Rex v. Cohen, 111 L.T. 77. 


10. Limitation of cross-examina- 
tion generally to matters brought out 
pe. ware examination see supra §§ 


11. See supra §§ 818-827. 


12. People v. Frank, 18 P.(2d) 719, 
129 Cal.App. 119; State v. Yarham, 
221 N.W. 493, 206 Iowa 833. 


[a] Whether witness ever went 
under assumed names is improper 
cross-examination of a witness who 
was asked nothing on direct exam- 
ination which permitted such inquiry. 
People v. Frank, 18 P.(2d) 719, 129 
ont ae 119 (Code Civ. Proc. §§ 2048, 


Williams, 163 P. 


Hollister, 288 P. 


State, 78 


State v. Bailey, 102 S.E. 406, 
179 N.C. 724; State v. Cloninger, 63 
, 149) N- Cr 567) ‘Gibbonsy ty. 
State, 246 P. 110%, 34) OkCra 40u. 
Hopkins v. State, 130 P. 1101, 9 Okl. 
Cr. 104, Ann.Cas.1915B 736; State v. 
Jones, 142 P. 35, 80 Wash. 588. 


14, Kan.—State v. Roselli, 198 P. 
195, 109 Kan. 33; Ramsey v. Par- 
tridge, 121 P. 348, 86 Kan. 398 


Mo.—State v. Blocker, 278 S.W. 
1014; Brendel v. Union Electric Light 
& Power Co., 252 S.W. 635; State v. 
Lovitt, 147 S.W. 484, 243 Mo. 510; 
Ridenour v. Wilcox Mines Coz, 147s, 
W. 852, 164 Mo.App. 576; Muller v. 
St. Louis Hospital Assoc., 5 Mo.App. 
390 [aff 738 Mo. 242]. 


N.D.—State v. Fury, 205 N.W. 877, 
53 -N.D: 333 


Me Ohio.—Wroe v. State, 20 Ohio St. 


Ot —Gibbons vy. State, 246 P. 1107, 
34 Okl.Cr. 407. 


15. See infra § 1087. 


16. Limitation to character for 
truth and veracity see infra § 1088. 
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witness!’ being cross-examined,!® it being necessary 
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that the questions be such as to elicit testimony which 


Ala.—King v. State, 129 So. 


17. 
316, 23 Ala.App. 572. 


Ark.—Missouri Pac. R. Co. v. Watt, 
52 S.W.(2d) 634, 186 Ark. 86; Stan- 
ley v. State, 285 S.W. 17, 171 Ark. 
536; Missouri Pac. R. Co. v. Story, 
265 S.W. 946, 166 Ark. 198; Webb v. 
State, 242 S.W. 380, 154 Ark. 67; Lee 
v. State, 172 S.W. 832, 116 Ark. 582; 
Leonard vy. State, 153 S.W. 590, 106 
Ark. 449; Holder v. State, 25 S.W. 
279, 58 Ark. 4738. 


Fla.—Nelson v. State, 128 So. 1, 99 
Fla. 1032; Clinton vy. State, 47 So. 389, 
56 Pia. 57 (it is not permissible to 
ask a witness, for the purpose of im- 
peaching his character; whether he 
had ever fished with nets, knowing 
that it was a violation of the fish 
laws). -« 


Ga.—Henderson v. James, 139 S.BK. 
34, 164 Ga. 575; Eugee v. State, 126 
S.E. 471, 159 Ga. 604. 


Md.—Annarina v. Boland, 111 A. 84, 
136 Md. 365; Avery v. State, 88 A. 
148, 121 Md. 229. 


Mass.—Com. v. Patalano, 149 N.E. 
689, 254 Mass. 69; Com. v. Dies, 143 
N.E. 506, 248 Mass. 482. 


Mich.—Jones v. Detroit Taxicab & 
eee oe Co., 188 N.W. 394, 218 Mich. 


Minn.—Malone vy. Stephenson, 102 
N.W. 372, 94 Minn. 222 (cross-exam- 
ination of defendant, in an action for 
unlawfully causing a dwelling house 
to be set on fire, as to his personal 
habits, as to his domestic relations, 
and as to whether he beat his wife 
and whether she got a divorce from 
him, for the purpose of affecting his 
eee ay as a witness, was improp- 
er). 


, Mo.—Dagegs v. St. Louis-San Fran- 
cisco Ry. Co., (App.) 51 S.W.(2d) 164; 
Shull vy. Kallanner, 300 S.W. 554, 222 


Mo.App. 64; Muller v. St. Louis Hos- 
pital Assoc., 5 Mo.App. 390 [aff 73 
Mo. 242]. 


Mont.—State v. Gleim, 41 P. 998, 17 
Mont. 17, 52 Am.S.R. 655, 31 L.R.A. 
294, 


N.Y.—People v. Buzzi, 144 N.E. 653, 
238 N.Y. 390; People v. Anderson, 205 
N.Y.S. 64, 122 Mise. 801. 


S.C.—State v. Knox, 82 S.H. 278, 98 
S.C. 114. 


Tex.—Taber v. Eyler, (Civ.App.) 


162 S.W. 490; Echols v. State,.'170 
SOW USOme hom nexaCre SOUS Vanda ive 
Sitate, 159 SiW. 272, .7.0-Tex Cr. 3935 


Pollard v. State, 125 S.W. 390, 58 Tex. 
Cr, 299. 


Utah.—People v. Thiede, 39 P. 837, 
1d Uitahe247 Path 16) S:Ct? 62,6159" U.S. 
510, 40 L.Hd. 237] (it is not error to 
refuse to permit a witness to be asked 
on cross-examination, for the purpose 
of discrediting her testimony, wheth- 
er her husband was not in the habit 
of whipping her, and whether she had 
not had trouble with him in regard to 
another woman). 


Wash.—State v. Spadoni, 243 P. 854, 
137 Wash. 684. 


Wis.—Farrell v. Phillips, 123 N.W. 
117, 140 Wis. 611. 


[a] “Zil fame.”—It was not error 
to exclude a question to a female wit- 
ness if she was not of “such ill fame 
as to be excluded from society,’’ as 
the ill fame which may exclude from 
society is not necessarily based on 
matters which would impeach the 
veracity or chastity of the witness. 


Boles v. State, 46 Ala. 204. 


[b] Facts not provable aliunde.— 
A witness cannot be asked on cross- 
examination as to any fact tending 
to disgrace him which the party 
would not be permitted to prove ali- 
unde. 'U. S. v. Hudland, 26 F.Cas.No. 
Lalo meOraneh CC Gi00s 


[c] Marriage of Catholic priest 
after ordination.—Asking a Catholic 
priest whether he has been married 
since his ordination is proper cross- 
examination to affect the credibility 
of the witness, it being an exposé of 
a deliberate violation of what must 
be to him a most solemn obligation. 
Muller v. St. Louis Hospital Assoc., 
5 Mo.App. 390 [aff 73 Mo. 242]. 


[d] Questions not affecting cred- 
ibility.—(1) On_ cross-examination 
the question whether the state’s wit- 
ness was a bootlegger is improper to 
impeach his veracity. King v. State, 
129 So. 316, 23 Ala.App. 572. (2) Cross- 
examination as to the witness’ pro- 
curing depositions affecting his cred- 
ibility is not inadmissible as imma- 
terial or contrary to law. Henderson 
v. James, 189 SSEs 345 164. Ga. 575. 
(3) A question to accused, after he 
had put his character as a law-abid- 
ing citizen in evidence, ‘You broke a 
couple of S.’s ribs, didn’t you?” re- 
ferring to another difficulty he had 
had, answered in the negative, was 
improper. Ward vy. State, 159 S.W. 
272, 70 Tex.Cr. 393. (4) In a murder 
prosecution, there was no error in 
excluding evidence sought to be 
brought out on ecross-examination as 
to whether decedent’s husband, who 
was a state’s witness, had a little ter- 
race alongside his house which was 
hollowed out. Eugee y. State, 126 
S.E. 471, 159 Ga, 604. (5) In an‘ac- 
tion for breach of a lease, evidence on 
cross-examination of one of the de- 
fendants that prior to such suit he 
had transferred his property through 
another to his wife is inadmissible 
to impeach such defendant as a wit- 
ness, in the absence of proof that it 
had been done to defeat the liability 
sued on. Taber v. Eyler, (Tex.Civ. 
App.) 162 S.W. 490. (6) That plain- 
tiff, in an assault by shooting case, 
had trouble with officers prior to 
the shooting does not tend to affect 
his credibility and so he may not be 
asked concerning it. Daggs v. St. 
Louis-San Francisco Ry. Co., (Mo. 
App.) 51 S.W.(2d). 164. (7) In an 
action for injury received from a 
piece of coal falling from defendant’s 
train while crossing a bridge, where- 
in it appeared that plaintiff filed a 
Similar claim against another rail- 
road, a question on plaintiff’s cross- 
examination to show the bare fact 
that his son-in-law filed a claim for 
injuries against another railroad was 
properly excluded. Missouri Pac. R. 
Co. v. Story, 265. S.W. 946, 166 Ark. 
198. (8) In a murder prosecution, 
the court erred in permitting cross- 
examination of defendant as to quar- 
rels between herself and her former 
husband while she lived with him pre- 
vious to her immoral relations with 
deceased and quarrels between her- 
self and the wife of deceased, such 
matters not affecting defendant’s 
credibility. People v. Buzzi, 144 N.E. 
653, 238 N.Y. 390. (9) On cross-ex- 
amination, where the witness testi- 
fied that he had made misrepresenta- 
tion to get evidence but would not 
testify falsely, that he had made 
misrepresentations on other occasions 
was inadmissible on _ credibility. 
Commonwealth v. Patalano, 149 N.EH. 
689, 254 Mass. 69. 
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tends to show character of the kind not worthy of 


[e] Questions held to affect credi- 
bility.—(1) A police officer on cross- 
examination in a prosecution for 
murder may be asked whether he otf- 
fered to divide the reward with an- 
other, such matter affecting credibil- 
ity. State®. Spadoni, 243 P. 854, 137 
Wash. 684. (2) In an action for per- 
sonal injuries, resulting from plain- 
tiff being struck by a taxicab while 
on a city street, asking defendant’s 
driver on cross-examination, who ad- 
mitted having been discharged for 
overcharging customers, whether he 
was discharged for other causes is 
not reversible error, the questions 
asked having am effect on his cred- 
ibility. Jones v. Detroit Taxicab & 
Transfer Co., 188§N.W. 394, 218 Mich. 
673. (3) In a prosecution of an of- 
ficer of the Anti-Saloon League for 
forgery in falsification of the league’s 
account books, it was held that ac- 
cused’s testimony on cross-examina- 
tion as to sources of money received 
and expended by him long f rior to 
the act charged could be considered 
as affecting his credibility.. People 
Up eid Sea 205 N.Y.S. 64, 122 Mise. 


{f] Failure to perform duty.— 
In an action against a railroad for 
damage in a crossing accident, cross- 
examination of defendant’s witness 
tending to'show that the witness fail- 
ed to perform his duty was not im- 
proper. Missouri Pac. R. Co. v. Watt, 
52 S.W.(2d) 634, 186 Ark. 86. 


As to particular acts see infra § 
1094 note 99. 


18. Trenton Potteries Co. v. U. S., 
300 EF. 550 [cert den 45 S.Ct. 96, 266 
U.S. 597, 69 L.Ed. 440 and 47 S.Ct. 377, 
2731 U.S. 392, 71) L.Eds 700,-50) AlTERS 
989]; Wawak v. State, 279 S.W. 997, 
170 Ark. 329; Counts v. State, 179 S. 
W. 662, 120 Ark. 462; Pollard v. State, 
125 S.W. 390, 58 Tex.Cr. 299; State v. 
Franklin, 215 PB. 29, 124 Wash. 620: 
See Powers v. Wilson, 196 N.Y.S. 600, 
203 App.Div. 232. 


[a] Thus (1) Cross-examination 
of a defense witness as to his father’s 
confinement in the penitentiary is im- 
proper. Wawak v. State, 279 S.W. 997, 
L7O cArko03295...(2) In a burglary 
prosecution cross-examination of ac- 
cused by questioning him, with refer- 
ence to his acquaintance with H., “As 
a matter of fact H. is now serving 
time at Walla Walla for bank robbery, 
isn’t he?” is improper. State v. 
Franklin, 215 P. 29, 124 Wash. 620. 


[b] Charge against brother of wit- 
ness.—The admission of a question on 
cross-examination of a witness as to 
whether his brother had not been 
charged with killing and burning a 
woman is error. Counts v. State, 179 
S.W. 662, 120 Ark, 462. 


[ec] Bape on witness.—It was inad- 
missible to prove on cross-examina- 
tion, as a circumstance tending to dis- 
credit a witness for the state, who had 
testified she had never been married, 
and was the mother of a child, that 
her stepfather, who did not testify, 
was indicted for the crime of rape on 
her. Pollard v. State, 125 S.W. 390, 
58) TexCr. (2:99. <3 


3 

[ad] Plea of guilty of employer of 
witness.—In a criminal prosecution, 
permitting an employee of a defend- 
ant corporation to be asked on cross- 
examination, for the avowed purpose 
of impeachment, if his employer had 
not pleaded guilty to a violation of the 
law was error. Trenton. Potteries Co. 
v. U.S., 300 F. 550 [cert gr 45 S.Ct. 96, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


be 


Nw ea 


z 
| 


§§ 1087-1089] 


belief.1° The matters gone into must have a tenden- 
ey to diseredit the witness.2° Even where cross-ex- 
amination of a witness is confined to matters rele- 
vant to the issues, if such witness places his char- 
acter and reputation in issue by his evidence in chief, 
matters otherwise immaterial but affecting his char- 
acter may be gone into.?+ 


[§ 1088] (4) Character for Truth and Veracity as 
Distinguished from Moral Character.22 In a num- 
ber of jurisdictions the inquiry on cross-examination 
must be confined to the witness’ character for truth 
and veracity,?° at least in so far as it involves mat- 
ters irrelevant to the issues,?4:in which case no inter- 
rogation is permitted into his moral character as dis- 
tinguished therefrom.25 The witness cannot be in- 
terrogated as to delinquencies in any other direc- 
tion.2* Where the inquiry, however, is relevant to 
the issues, it may be made even though it involves 
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the witness’ moral character rather than his char- 
acter for truth and veracity.27 In other jurisdic- 
tions cross-examination may extend to matters in- 
volving moral turpitude.?8 In the latter case, how- 
ever, the inquiry should be limited to matters which 
have some fair tendency to show moral turpitude.?° 
It has also been held that the inquiry should be con- 
fined to acts or conduct which reflect on the witness’ 
integrity or truthfulness,®° or pertain to such person- 
al turpitude as would indicate such moral depravity 
or degeneracy on his part as to render likely his in- 
sensibility to the obligations of an oath to speak 
the truth? 


[§ 1089] (5) As Affected by Tendency To Dis- 
grace, Degrade, or Incriminate Witness.?? Where 
made in good faith,?* an inquiry into the charac- 
ter and reputation of a witness may be made even 
though the answers to the questions would tend to 


266 U.S. 597, 69 L.Ed. 460, and rev 
47 S.Ct. 377, 273 U.S. 392, 71 L.Ed. 700, 
50 A.L.R. 989]. 


Right to prove conviction of witness 
by auestion as to his plea of guilty 
see infra § 1097 note 11. 


19. King vi State, 152 S.wW. 990, 
106 Ark. 160; Avery v. State, 88 A. 
148, 121 Md. 229; People v. Johnston, 
174 N.Y.S. 366, 186 App.Div. 248 [rev 
on other grounds 127 N.E. 186, 228 N. 
Y. 332]; State v. Tarlton, 118 N.W. 
706, 22 S.D. 495. 


[a] For example, in a prosecution 
for abortion, a question asked the wife 
of accused by the prosecution, in or- 
der to discredit her testimony, as to 
whether she and another man, togeth- 
er with the prosecuting witness, had 
not gone to a certain house and been 
refused admission because of the age 
of the prosecuting witness, was inad- 
missible, there being nothing to show 
but what the question related to an 
entirely irrelevant matter. Avery v. 
State, 88 A. 148, 121 Md. 229. 


20. Ark.—Stanley v. State, 285 S. 
W. 17, 171 Ark. 536; Lee v. State, 172 
S.W. 832, 116 Ark. 588. 


Ill.— People v. King, 114 N.E. 601, 
OLp El, loo. 


La.—State v. Scruggs, 116 ‘So. 206, 
165 La. 842. 


N.J.—State v. Juliano, 138 A. 575, 
103 N.J.Law 663. 


Or.—State v. Jordan, 26 P.(2d) 558. 


Tex.—Echols v. State, 170 S.W. 786, 
foslex:Crs 369. 


[a] Questions not discrediting wit- 
ness.—(1) Cross-examination of a 
State’s witness, who admitted that he 
was a professional gambler, as to the 
vocation of his common-law wife, is 
improper for impeachment purposes. 
State v. Jordan, (Or.) 26 P.(2d) 558. 
(2) On cross-examination, a ques- 
tion as to the identity of the witness’ 
friends and whether they were crim- 
inals is improper to affect credibility, 
since it does not tend to discredit the 
witness. State v. Juliano, 138 A. 575, 
103 N.J.Law 663. (3) An objection to 
a guestion to a witness as to why he 
resigned the office of justice of the 
peace is properly sustained where it is 
not contended that he resigned for 
any reason which would affect his 
credit as a witness. LEchols v. State, 
THOS Wee 7.86; 975 UNexiCr.2369. 1 (4) 
Where a state’s witness admitted on 
cross-examination that he had paid a 
specified sum to escape prosecution, 
it was immaterial to whom the money 
was paid, since it’would not give any 


% 


additional weight to such evidence to 
show to whom it had been paid. Lee 
v. State, 172 S.W. 832, 116 Ark. 588. 


21. Paine v. U. S., 7 F.(2d) 263. 


{a] For example, in a prosecution 
for larceny by cheating in a card 
game, where accused had testified 
concerning his activities since his dis- 
charge from the Canadian army and 
places he had worked in California, 
cross-examination as to whether he 
had not gone under various assumed 
names and been in jail for a certain 
period is noterror. Paine v. U.S.,7F. 
(2d) 263. 


22. Impeachment as limited to 
character for truth and veracity see 
supra § 1039. 


Right to prove general moral char- 
acter see supra §§ 1039, 1040. 


23. People v. Bell, 274 P. 398, 96 
Cal.App. 503; State v. Schutte, 117 A. 
508. 97 Conn. 462; Shailer v. Bullock, 
78 Conn. 65, 61 A. 65, 112 Am.S.R. 87; 
Nelson vy. State, 128 So. 1, 99 Fla. 
1032; State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445; State v. Knox, 82 S.E. 
278, 98 S.C. 114. See King v. State, 
129 So. 316, 238 Ala.App. 572. 


24 Hunt v. Com., 101 S.E. 896, 
126 Va. 815. 


25. State v. Schutte, 117 A. 508, 
97 Conn. 462; Shailer v. Bullock, 61 
A. 65; 78 Conn. 65, 112 Am.S.R. 87; 
Nelson v. State, 128 So. 1, 99 Fla. 1032; 
State v. Knox, 82 S.E. 278, 98 S.C. 114. 
See King v. State, 129 So. 316, 23 Ala. 
App. 572. 


[a] For example, in a prosecution 
for asSault and battery with intent to 
kill, where defendant testified in his 
own behalf, questions on cross-exam- 
ination as to whether he had been in 
similar difficulties before, and had cut 
a certain named person, did not tend 
to impeach his credibility, as dis- 
tinguished from his general moral 
character, and hence is inadmissible. 
yikes Vv. Knox, 82, S.H.. 278, 98 S.C. 

. ° 


[b] Giving in adultery.—In a 
prosecution for first degree murder, a 
witness for defendant cannot be cross- 
examined as to whether he lived in 
adultery with a married woman solely 
to affect his credibility as a witness, 
since such testimony does not indi- 
cate lack of veracity on the part of 
the witness, but indicates bad moral 
character. State v. Schutte, 117 A. 
508, 97 Conn. 462. 


26. Shailer v. Bullock, 61 A. 65, 78 
Conn. 65, 112 Am.S.R. 87; Chicago 
Clty ak Comven Winters ONG 195202 
Ill. 174; Howell v. Com., 5 Gratt. (46 


Va.) 664 [foll Forney v. Ferrell, 4 W. 
Va. 729]; Dungan v. State, 115 N.W. 
350, 185 Wis. 151. See also Ketching- 
man v. State, 6 Wis. 426. 


[a] Thus a party had no right on 
cross-examination of a witness to ex- 
amine him as to his relations with his 
wife and as to whether he supported 
his family. Chicago City R. Co. v. 
Uhter, 72 N.E. 195, 212 Ill. 174. 


27. Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182 Ark. 232; Hunt 
Re Commspn wer ly 101 S.E. 896, 126 

a. h 


[a] Witness must answer.—While 
a witness cannot be impeached by 
questions regarding his personal con- 
duct not relevant to the case on trial, 
but only by evidence of his bad gen- 
eral reputation for truth and veracity, 
he must answer relevant or material 
questions, however much they dis- 
grace or discredit his character. Hunt 
Me Yaad oa 101 S.H. 896, 126 

a. 


23. Jordan v. State, 217 S.W. 788, 
141 Ark. 504; State v. Cruz, 285 P. 500, 
34 N.M. 507; People v. Montlake, 172 
N.Y.S. 102, 184 App.Div. 578, 37 N.Y. 
Cr. 1382; De Lucenay v. State, (Tex. 
Cr.) 68 S.W. 796. 


{a] Effect of statute.—The statute 
relating to the impeachment of wit- 
nesses and permitting evidence of bad 
moral character not restricted to 
reputation for truth and veracity does 
not limit, but broadens, the common- 
law rule. State v. Cruz, 285 P. 500, 
34 N.M. 507 (Code [1915] § 2180). 


29. People v. Montlake, 172 N.Y.S. 
102, 184 App.Div. 578, 37 N.Y.Cr. 132. 


[a] Nonpayment of debt not con- 
nected with the case on trial has no 
such bearing on moral turpitude of 
the witness as to justify an inquiry 
on cross-examination into such mat- 
ter, People v. Montlake, 172 N.Y.S. 
102, 184 App.Div. 578, 37 N.Y.Cr. 132. 


se Coulston v. U. S., 51 F.(2a) 


31. Coulston v. U. S., supra. 
32. Privilege: 


Against incrimination see supra 
869-915. ¥ 8 


In regard to particular acts of mis- 
conduct see infra § 1094 note 1. 


Prejudicial, insinuating, etc., ques. 
tions see infra § 1090. 

33. State v. Roselli, 198 P. 195, 10 
Kan. 38. ANS 


Insinuating and prejudicial ques-. 
tions see infra § 1090. 
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degrade, disgrace, or criminate him,?* subject, how- 
ever to the right of the witness to refuse to answer 
questions which will tend to incriminate him or sub- 
ject him. to a criminal charge.*® The right of the 
witness to refuse to answer such incriminating ques- 
tions does not render the questions themselves im- 
proper.*® Questions, the answers to which may dis- 
grace or humiliate the witness, but will not affect his 
credibility, are improper,?’ and by statute in some 
jurisdictions questions are forbidden which have no 
other object in view than to degrade the witness in 
the estimation of the jury.** ’ 


[§ 1090] (6) Insulting, Humiliating, Insinuating 
or Prejudicial Questions. While a witness may be 
asked concerning his guilt of an offense in the past,°® 
the offense should be elearly stated so that both jury 
and witness may have a definite understanding of the 
matter relied on for impeachment.*® Cross-examina- 
tion into the character of a witness may not be in 
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the form of attempts to discredit him by means of 
sneers and innuendo.*! Hence it is improper, under 
the pretense of affecting the credibility of a witness, 
to propound interrogatories without any attempt or 
pretense to establish the truthfulness of the matters 
suggested by such inquiry and thereby cast insinua- 
tions upon the witness.4?, So cross-examination so 
as to intimate and charge by innuendo some impro- 
priety of the witness in connection with some other 
trial in the past,*® especially when coupled with a 
similar general charge affecting the relations of the 
witness with other witnesses and the jurors in the 
case on trial,*4.is improper. Where the question pro- 
pounded is clearly for the purpose of creating in the 
minds of the jury a prejudice against the witness it 
is properly excluded.*® So, where the only purpose 
of the question is to insult or humiliate the witness, 
and thereby prejudice the jury, cross-examination as 
to irrelevant matters, even though dealing with the 


34. Hawaii.—Territory v. Goo Wan 
Hoy, 24 Hawaii 721. 

Kan.—State v. Roselli, 198 P. 195, 
109 Kan. 33. 


Ky.—Rutherford v. Com., 2 Mete. 
387. ; 
Mo.—State v. Blocker, 278 S.W. 


1014; Brendel v. Union Electric Light 
& Power Co., 252 S.W. 635; State v. 
Potts, 144 S.W. 495, 239 Mo. 403; Mul- 
ler v. St. Louis Hospital Assoc., 5 Mo. 
App. 390 [aff 73 Mo. 242]. 


N.M.—Borrego v. Territory, 46 P. 
349, 8 N.M. 446 [aff 17 S.Ct. 182, 164 U. 
S. 612, 41 L.Ed. 572]. 


N.Y.—People v. Webster, 34 N.E. 
730, 139 N.Y. 73; People v. Casey, 72 
N.Y. 393, 2 Cow.Cr. 371; Newcomb v. 
Griswold, 24 N.Y. 298. 


N.D.—State v. Fury, 205 N.W. 877, 
53 N.D. 333; State v. King, 204 N.W. 
969, 53 N.D. 95; State v. Pancoast, 67 
N.W. 1052, 5 N.D. 516, 35 L.R.A. 518. 


Okl.—Cannon v. Territory, 99 P. 622, 
1 Okl.Cr. 600. 


[a] Subjects tending to degrade, 
disgrace, or incriminate.—Inquiry in- 
to subjects involving the witness in 
degradation and disgrace is proper, 
even though the same does not relate 
to the matters for which he is being 
tried, where propounded in good faith. 
State v. Roselli, 198 P. 195, 109 Kan. 
33; State v. Fury, 205 N.W. 877, 53 N. 
D. 333. 


Privilege of witness to refuse to 
answer see supra §§ 870-891. 


35. State v. Blocker, (Mo.) 278 S. 
W. 1014; State v. Potts, 144 S.w. 
495, 239 Mo. 403; Muller v. St. Louis 
Hospital Assoc., 5 Mo.App. 390 [aff 
73 Mo. 242]; People v. Webster, 34 
N.E. 730, 139 N.Y. 73. 


Duty to answer questions see Supra 
§ 869. 


36. Cannon v. Territory, 99 P. 622, 
1 OkK1.Cr. 600. 


Nelson v. State, 128 So. 1, 99 
Annarina v. Boland, 111 A. 
. 365; People v. Buzzi, 144 
658, 238 N.Y. 390; People: v. 
Crapo, 76 N.Y. 288, 22 Am.R. 302 [aff 
15 Hun 269]. See also U. S. v. White, 
28 F.Cas.Nos. 16,676, 16,679, 5 Cranch 
C.C. 78, 457 (holding that a party in 
cross-examining a witness has not 
a right to ask him any question tend- 
ing to degrade him, unless it be in 
relation to a fact in issue in the 
record). 


Prejudicial, insinuating, etc., ques- 
tions see infra § 1090. 


38. See statutory provisions. 


[a] For @tambple (1) it is improper 
on cross-examination of an accused 
to ask numerous questions, the pur- 
pose of which is to show that the wit- 
ness had been guilty of numerous 
minor offenses independent of the 
crime for which he is being tried. 
State v. Kanakaris, 169 P. 42, 54 Mont. 
180. (2) To ask a witness of the 
name of Pat Crowe whether he is the 
same Pat Crowe who was connected 
with the Cudahy kidnapping has been 
held improper. State v. Crowe, 102 P. 
579, 39 Mont. 174, 18 Ann.Cas. 643. 


[b] Objections are properly sus- 
tained to such questions. Pricer v. 
Lincoln Gas & HBlectric Light Co.,.196 
N.W. 150, 111 Neb. 209. 


39. See infra § 1097 note. 11. 


40. State v. Phillips, 213 N.W. 355, 
55 N.D. 269. 


41. State v. Nelson, 181 N.W. 850, 
148 Minn. 285; State v. Clark, 131 N. 
W. 369, 114 Minn. 342; Commonwealth 
v. Fotti, 93 Pa.Super. 365; Barnes v. 
State, 232 S.W. 312, 90 Tex.Cr. 51. 


[a] Stated otherwise.—Cross-ex- 
amination cannot be used as a cover 
for indiscriminate attack on a wit- 
ness’ character by innuendo and in- 
Sinuation. Commonwealth vy. Fotti, 
93 Pa.Super. 365. 


[b] Insinuated immorality.—The 
character of a witness may be shown 
by his general reputation and not by 
specific acts of insinuated immorality. 
State v. Gaffney, 276 P. 873, 151 Wash. 
599, 65 A.L.R. 405. 


42. State v. Burris, 190 N.W. 38, 
41, 194 Iowa 628; State v. King, 204 
N.W. 969, 53 N.D. 95. 


“To open the doors to the cross- 
examination . by a proceeding of 
this character would leave him [the 
witness] subject ‘to insinuation and 
suggestion of gross misconduct, with- 
out any semblance of basis to support 
the same and with limitations fixed 
only by the extent of the imagination 
of the interrogator and his audacity 
in propounding the inquiries.” State 
v. Burris, supra. 


[a] MTllustration.—In a prosecution 
for robbery, in which accused testified 
in his own behalf, following his ad- 
mission that he had formerly pleaded 
guilty to carrying concealed weapons, 
questions whether he had not on 


former occasion shot a certain person 
through the hand, and whether he had 
not on another occasion in a fight de- 
stroyed an eye of a certain person, 
were improper as suggesting an infer- 
ence that such acts were criminal. 
as v. King, 204 N.W. 969, 53 N.D. 


{[b] Negro joy riding with white 
girls.—In a prosecution of a negro for 
murder, cross-examination of accused 
as to “joy riding’ with white girls is 
not justified as testing the credibility 
of the witness. State v. Burris, 190 
N.W. 38, 194 Iowa 628. 


43. State v. Phillips, 218 N.W. 355, 
550 ND. 2:69: 


44. State v. Phillips, supra. 


45. Ill.—People v. Gardiner, 135 N. 
E. 422, 303 Ill. 204; People v. Miller, 
12%, N.H. 58, 292 T11. 818: 


N.Y.—People v. Slover, 133 N.E. 633, 
232 N.Y. 264. 


Okl.—Hargrove v. State, 258 P. 
1060, 37 Okl.Cr. 386. 
S.D.—State v. Madison, 122 N.W. 


647, 23 S.D. 584. 


Tex.—Johnson V. Poindexter, 
(Commn.App.) 293 S.W. 558 [rev (Civ. 
App.) 288 S.W. 575]; Campbell v. 
State, 188 S.W. 607, 62 Tex.Cr. 561. 


Utah.—State v. Williams, 103 P. 
250, 254, 36 Utah 278. 


“While fondness for little children 
by an aged person is usually regarded 
as indicative of refinement and virtue 
rather than of a depraved nature, and 
especially in cases where such attach- 
ment is reciprocated by the children 
themselves, yet, let it be charged, or 
even suspected, that fondness for lit- 
tle girls by a man of mature years, 
and the attention paid them by him on 
a particular occasion, was prompted 
by a desire on his part to attract the 
little ones to him and gain their con- 
fidence in order to enable him to 
ravish and debauch them, public sen- 
timent will suddenly be aroused 
against him, however groundless the 
charge or suspicion may be. There- 
fore great care should be exercised, 
in a trial of thisskind to prevent the 
accused from being convicted by the 
prejudice which a charge of this kind 
is apt to create against him and on 
the prejudice which naturally exists 
against the crime itself. The cross- 
examination of defendant on these 
matters, conducted as it was on the 
theory and in such a way as to carry 
with it the imputation that he had 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘0° “Gu a's eee ee ee 


-§§ 1090-1091] 


character of the witness, is improper.*® 
examination of one accused of a crime testifying in 
his own behalf may be objectionable where the as- 
sumed facts incorporated in the questions tending to . 
show accused involved in other offenses are merely 
conjectural, and incapable of proof, when asked for 
the sole purpose of prejudicing accused before the 


jury.4? 


committed numerous other crimes like 
the one for which he was on trial, 
considered by the jury in connection 
with and as corroborative of his al- 
leged statement that he had been in 
the habit of ravishing and debauching 
other little girls must have had a 
pronounced, if not a controlling in- 
fluence on the jury in their considera- 
tion of the case.” State v. Williams, 
supra. 


{a] Thus (1) a question asked of 
a witness for the state on cross-ex- 
amination ag to whether he had not 
been a liberal patron and lounger 
around the saloons and cardrooms in 
the city for several years was prop- 
erly excluded. State v. Madison, 122 
N.W. 647, 23 S.D. 584. (2) In prose- 
eution of the buyer of an automobile 
for receiving stolen property, the 
question by state’s attorney in cross- 
examination of defendant, ‘‘Now, this 
isn’t the first stolen property you have 
bought?” was improper. People v. 
Miller, 127 N.E. 58, 292 Tl. 318. (3) 
Where accused, on trial for an as- 
sault with intent to rape, testified in 
his own behalf, it was error to show 
extraneous matters having no tend- 
ency to affect his credibility as a wit- 
ness, but only to create a prejudice 
against him as being an immoral man. 
Campbell vy. State, 138 S.W. 607, 62 
Rex Ore 50d: 


[b] Excessive questioning.—The 
district attorney may not, in fairness, 
multiply questions on cross-examina- 
tion of defendant as to acts of col- 
lateral misconduct, when no purpose 
is served except to prejudice the 
jurors, even though defendant denies 
such collateral misconduct, and the 
district attorney does not attempt to 
contradict the denials by extrinsic 
testimony, under Code Civ. Proc. § 
832. People v. Slover, 133 N.E. 633, 
232 N.Y. 264. 


[c] Claim of exemption from draft. 
—Cross-examination, impeaching the 
proponent of a will by developing that 
he classified himself as the _ sole 
manager of the testatrix’ ranch to 
secure deferred draft classification, is 
prejudicial error. Johnson v. Poin- 
dexter, (Tex.Commn.App.) 293 S.W. 
558 [rev (Civ.App.) 288 S.W. 575]. 


46. People v. Duncan, 103 N.E. 
1043, 261 Ill. 339; People v. Brown, 
98 N.E. 535, 538, 254 Ill. 260; Terrault 
v. Chicago City Ry. Co., 195 Ill.App. 
60; Annarina v. Boland, 111 A. 84, 136 
Md. 365. 


“Such conduct on the part of coun- 
sel . . is reprehensible in the high- 
est degree, and deserves the strongest 
condemnation of the court.” People v. 
Brown, supra. 


[a] For example (1) cross-exam- 
ination designed solely to cast reflec- 
tions upon the chastity of a female 
witness and disgrace her in the eyes 
of the jury is highly improper. Peo- 
ple v. Duncan, 103 N.B. 1043, 261 Ill. 
339; People v. Brown, 98 N.E. 535, 254 
Ill. 260. (2) In a wife’s action for 
alienation, the trial court properly re- 
fused to permit the parties’ son to be 
asked on cross-examination by de- 
fendant if he did not live at his moth- 
er’s home with the woman he mar- 
ried, before he married her, the only 
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improper.°° 


purpose of the question being to hu- 
miliate the witness. Annarina v. Bo- 
land, 111 A. 84, 136 Md. 365. 


47. Stephens v. State, 217 P. 1063, 
24 Okl.Cr. 351. 


48. As to conviction of crime see 
infra § 1097 notes 42, 438. 


Place as to which proof of character 
or reputation must relate see supra § 
1048. 


Time as to which proof of charac- 
ter or reputation must relate see su- 
pra §§ 1041, 1042. 


49. Ark.—King v. State, 152 S.W. 
990, 106 Ark. 160. 

TIowa.—State v. Dillman, 168 N.W. 
204, 183 Iowa 1147. 

Kan.—State v. Reed, 37 P. 174, 53 
Kan, 767, 42 Am.S.R,. 322. 


Ky.—Baker v. Commonwealth, 50 S. 
W. 54, 106 Ky. 212, 20 Ky.L. 1778. 


Minn.—Howard v. Farr, 131 N.W. 
1071, 115 Minn. 86. ; 
Mo.—State v. Sherry, 64 S.W.(2d) 


238; State v. Nasello, 30 S.W.(2d) 132, 
325 Mo. 442. 


Pa.—Marshall v. Carr, 114 A. 500, 
Od Ee olvec ae 


Wash.—State v. Allen, 222 P. 502, 
128 Wash. 217. 


Wis.—Farrell ¥. Phillips, 123 N.W. 
117, 140 Wis. 611. 


“But we do not understand that the 
entire past lives of witnesses are li- 
able to be ransacked and exposed, and 
the whole history of their lives laid 
bare. We are of opinion that the 
period concerning which the inquiry 
is made should bear’ some reasonable 
relation to the time at which the tes- 
timony is given.” Baker v. Common- 
wealth, 50 S.W. 54, 56, 106 Ky. 212, 
20 Ky.L. 1778. 


fa] Stated otherwise.—(1) When 
impeaching questions relate to specific 
acts of a witness, they should be con- 
fined to such matters in point of time 
as that a) reasonable inference would 
flow from an admission on the part of 
the witness that he was not entitled 
to be believed, or that necessarily im- 
paired his credit. King v. State, 152 
S.W. 990, 106 Ark. 160. (2) The rule 
that on cross-examination inquiries 
into the previous life, habits, and oc- 
cupation of a witness may be allowed, 
in the discretion of the trial court, to 
throw light on his veracity, does not 
permit proof of a single isolated act 
of contempt of court committed by a 
witness twelve years prior to the trial, 
Farrell v. Phillips, 123 N.W. 117, 140 
Wis. 611. 


50. Conn.—Shailer v. Bullock, 61 
A. 65, 78 Conn. 65, 112 Am.S.R. 87. 


Iowa.—State v. Dillman, 168 N.W. 
204, 183 Iowa 1147. 


Kan.—State v. Reed, 37 P. 174, 53 
Kan. 767, 42 Am.S.R. 322. 


Ky.—Etherton v. Commonwealth, 55 
S.W.(2d) 343, 246 Ky. 553; Cline v. 
Waters, 90 S.W. 231, 28 Ky.L. 679. 

Mich.—People v. Gotshall, 82 N.W. 
274, 123 Mich. 474. 


Minn.—Howard v. Farr, 131 N.W. 


[§ 1091] (7) Remoteness.*® 
character of a witness must relate and be confined to 
a time so recent as to throw some light on his pres- 
ent character,*® questions as to conduct so remote as 
not reasonably to bear on his present character being 
What constitutes remoteness as to 
justify exclusion of a question is a matter for the 
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An inquiry into the 


1071, 115 Minn. 86. 


Mo.—Page v. Payne, 240 S.W. 156, 
293 Mo. 600; State v. Lasson, 238 S. 
W. 101, 292 Mo. 155; State v. Houx, 
ae heii 35, 109 Mo. 654, 32 Am.S.R. 
686. 


Pa.—Marshall v. Carr, 114 A. 500, 
271 Pa. 271. 


Tex.—Yeager v, State, 255 S.W. 989, 
96 Tex.Cr. 114; Anderson v. State, 
193 S.W. 301, 81 Tex.Cr. 37; Boyette 
v. State, 162 S.W. 872, 72 Tex.Cr. 231; 
ee te v. State, 123 S.W. 413, 57 Tex. 

rT 3 


Wash.—State v. Allen, 222 P. 502, 
128 Wash. 217. 


[a] Reformed witness.—In a prose- 
cution for robbery, it was error to ad- 
mit testimony on cross-examination 
of defendant’s wife, that she and de- 
fendant lived together in adultery, be- 
fore their marriage, where it was 
admitted she had been a good woman 
for the seven years since such mar- 
riage. State v. Lasson, 238 S.W. 101, 
292 Mo. 155. 


[b] Desertion of husband and chil- 
dren thirty-one years before the trial 
and twenty years before the transac- 
tion to which the witness testified 
cannot be said to have any legitimate 
bearing on whether her testimony is 
worthy of belief. Howard v. Farr, 131 
N.W. 1071, 115 Minn. 86. 


[ce] Conduct too remote.—(1) 
Where prosecutrix’ testimony show- 
ed that defendant came to her father’s 
house with intoxicating liquor and 
drank with an elderly man to intoxi- 
cation, cross-examination as to wheth- 
er her father and others kept liquor 
at the house both before and after the 
visit was properly excluded as too 
remote and immaterial, although a 
wide latitude in such cases is allow- 
ed, since it could only affect her cred- 
ibility and that too remotely. State 
v. Allen, 222 P. 502, 128 Wash. 217. 
(2) In a prosecution for assault with 
intent to murder, testimony of the 
prosecuting witness, on cross-exami- 
nation, that six years before he owned 
and rented rooms to prostitutes, was 
properly excluded as too remote. 
Yeager v. State, 255 S.W. 989, 96 Tex. 
Cr. 114. (3) Ina prosecution for mur- 
der, where accused had only recently 
come to the place of the offense, his 
character as a peaceful, law-abiding 
man in the place of his last residence 
could be shown, but it was improper 
to cross-examine accused as to a diary 
he kept eight or nine years before the 
offense when he was only a youth, 
and which contained statements as to 
his frequent fights. State v. Dillman, 
168 N.W. 204, 183 Iowa 1147. (4) 
Questions asked a witness on cross- 
examination, in a prosecution for un- 
lawfully carrying a pistol, if the wit- 
ness had not some twenty years be- 
fore been engaged in selling intoxi- 
cants, and had not also run a ten-pin 
alley, were properly excluded as too 
remote to affect the witness’ credit. 
Boyette v. State, 162 S.W. 872, 72 Tex. 
Cr. 231. (5) Even if a witness could 
be cross-examined as to his illicit co- 
habitation with a woman in order to 
affect his credibility, an examination 
as to such cohabitation twenty-six 
years before the trial is too remote to 
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court’s diseretion.54 


[§ 1092] (8) Conclusions of Others.5? 
‘witness may be asked as to collateral acts tending to 
prove his moral degradation,®* disparaging questions 
to a witness must be confined to his own conduct or 
declarations.®>* Hence he may not be asked or com- 
pelied to testify as to the acts, declarations, or con- 
clusions of others to prove his degradation of char- 
acter or to impeach him as a witness,°® except it be 
his conviction of a erime, or such confinement in pris- 
ons or jails as would indicate a conviction.®® 
cordingly it is improper to cross-examine a witness 
as to his expulsion from a private or semi-public or- 
ganization,®? or even from a public organization, 
such as a police force®’ or fire department.°® With- 


e 
have any bearing on his credibility. 
Marshall v. Carr, 114 A. 500, 271 Pa. 
2700; 


[ad] Conduct too remote.—In a 
prosecution for adultery where accus- 
ed put in evidence her reputation for 
chastity and virtue, cross-examina- 
tion as to the birth of an illegitimate 
child to accused occurring fourteen 
years before was proper. Anderson v. 
State, 193 S.W. 301, 81 Tex.Cr. 37. 


51. State v. Dillman, 168 N.W. 204, 
183 Iowa 1147; Cline v. Waters, 90 S. 
W. 231, 28 Ky.L. 679; Page v. Payne, 
240 S.W. 156, 293 Mo. 600; Boyette v. 
State, 162 S.W. 872, 72 Tex.Cr. 231. 


Discretion as to extent of cross- 
examination see infra § 1098. 


52. Accusations, indictments, 
see supra § 1096. 


Proof of discharge from employ- 
ment see supra § 1065. 


53. See supra § 1089. 


54 Hall v. U. S: Radiator Co., 78 
N.Y.S. 549, 76 App.Div. 504, 12 N.Y. 
Ann.Cas. 109. 


55. Ala.—Glass v. State, 41 So. 727, 
147 Ala. 50. 


N.H.—Hersom v. Henderson, 23 N. 
H. 498. 


N.Y.—Nolan v. Brooklyn City, etc., 
R. Co., 87 N.Y. 63, 41 Am.R. 345, 9 Am. 
Negl.Cas. 624; Hall v. U. S. Radiator 
Co., 78 N.Y:S. 549, 76 App.Div. 504, 
12 N.Y.Ann.Cas. 109; People v. Dor- 
thy, 46 N.Y.S. 970, 20 App.Div. 308, 
13 N.Y.Cr. 184 [aff 50 N.E. 800, 156 
N.Y. 237]; Lindsley v. Miller, 39 N.Y. 
S. 393, 3 App.Div. 127; Yager v. Per- 
son, 42 Hun 400 [foll Real v. People, 
42 N.Y. 270]; Hannah-v. McKellip, 
49 Barb. 342; Greaton v. Smith, 1 
Daly 380 [aff 33 N.Y. 245]. 


Tex.—Parker v. State, (Cr.) 196 S. 
W. 537. 


Wis.—Cullen v. Hanisch, 89 
900, 114 Wis. 24. 


Wyo.—Hads v. State, 101 P. 946, 17 
Wyo. 490. 


{a] ‘fhe reason for this distinction 
is plain. Where a person is inter- 
rogated as to his own acts, he is sup- 
posed to be familiar with what he 
himself has done, and can give any 
explanation that may exist consistent 
with his innocence; and as the ques- 
tion is collateral to the issues on trial, 
his answer concludes the other side, 
and he cannot be contradicted. But, 
if he is interrogated concerning the 
acts and decisions of others which 
tend to disgrace him, the case is dif- 
ferent. He may not be able to pro- 
tect himself by explanation. He may 
be ignorant of the facts upon which 


etc. 


N.W. 


WITNESSES 


[§§ 1091-1093 


in this rule it is improper to inquire on cCross-exam- 


While a 


Ac- 


eral. 


the acts or conclusions of others are 
based. The court will not stop to 
try the merits of such collateral ac- 
cusations, and the witness may thus 
be injured and disgraced by results 
for which he is not responsible.” Peo- 
ple v. Dorthy, 46 N.Y.S. 970, 977, 20 
App.Div. 308, 13 N.Y.Cr. 184 [aff 50 
N.E. 800, 156 N.Y. 237). 


[b] Illustrations of prohibited 
questions within this rule —(1) A 
question to a witness “Do your neigh- 
bors call you lying Josh?” was inad- 
missible. Hersom v. Henderson, 23 
N.H. 498. (2) It is improper, in at- 
tempting to impeach a witness, to ask 
him whether he has ever been im- 
peached. Hall v. U. S. Radiator Co., 
78 N.Y.S. 549, 76 App.Div. 504, 12 N. 
Y.Ann.Cas. 109. (3) It was not com- 
petent to ask a witness if he had not 
recently been taken out of his sulky, 
at a certain race course, for ‘‘crooked 
driving.” Lindsley v. Miller, 39 N.Y. 
S. 393, 3 App.Div. 127. (4) A witness 
could not be asked whether a certain 
person had not obtained a verdict 
against him for assault and battery, 
as the inquiry, if permissible, should 
have been as to the specific act of the 
witness, and not as to the success of 
the litigation. Yager v. Person, 42 
Hun (N.Y.) 400 [foll Real v. People, 
42 N.Y. 270]. (5) A witness could not 
be asked whether third persons have 
accused him of swearing falsely. 
Hannah v. McKellip, 49 Barb. (N.Y.) 
342. 


[c] Shocting of witness.—Proof on 
cross-examination that accused’s wit- 
ness was shot when caught stealing 


was improper impeachment. Parker 
v. State, (Cr.) 196 S.W. 537. 
56. People v. Dorthy, 46 N.Y.S. 970, 


20 App.Div. 308, 13 N.Y.Cr. 173 [aff 
OTN. Be 88007 156 INGYe" 237, 13 @N: veer 


30]; Yager v. Person, 42 Hun (N.Y.) 
400. See infra § 1097. 
We, 


People v. Malkin, 164 N.E. 900, 
250°N.Y. 135. 


538. State v. Smith, 216 P. 302, 113 
Kan. 737. 
[a] Fired from police force.—In a 


criminal prosecution, it was not er- 
ror to sustain an objection to a ques- 
tion asked a witness for the state if 
he had not been fired from the police 
force for misconduct. State v. Smith, 
216.302, ALS ican en. 


59. Nolan v. Brooklyn City, etce., 
R. Co., 87 N.Y. 63, 41 Am.R. 345, 9 Am. 
Negl.Cas. 624. 


60. People v. Dorthy, 46 N.Y.S. 970, 
20 App.Div. 308, 319, 18 N.Y.Cr. 173 
ies 50 N.E. 800, 156 N.Y. 237, 13 N.Y. 

30]; Greaton v. Smith, at Daly 380 


Tait 33 N.Y. 245]. 


Disbarment of attorney.°1”% 
foregoing,*®? it has been held that an inquiry may be 
made on cross-examination into the fact of disbar- 
ment of an attorney®® although it is not proper to go 
into the reasons therefor or the details thereof.*+ 


[§ 1093} (9) Subjects of Inqniry®>—(a) In Gen- 
As affecting his characterg° and having a bear- 


ination into a witness’ suspension from a church or 
lodge of which he was once a member in good stand- 
ing.®° It is improper to require a witness to testify 
on cross-examination that in some former trial other 
witnesses had testified that his reputation was bad 
and that they would not believe him under oath.** 


Notwithstanding the 


~ ~ 

“Where @ person. . is inter- 
rogated concerning the acts and deci- 
sions of others, which tend to dis- 
grace him .. . he may not be able 
to protect himself by explariation; he 
may be ignorant of the facts upon 
which the acts or conclusions of 
others are based.” People v. Dorthy, 
supra. 


61. People v. Parsons, 183 N.Y.S. 
100,-.192 — App. Div;~.841;. , Cullen v. 
Hanisch, 89 N.W. 900, 114 Wis. 24. 


614%. Proof of disbarment general- 
ly see supra § 1064. 


i See supra text and notes 53— 
63. In re Thorman’s Estate, (Iowa) 
144 N.W. 7; Hyman v. Dworsky, 267 


N.Y.S. 539, 544, 239 App.Div. 413; Peo- 
ple v. Reavey, 38 Hun 418, 424, 4 N.Y. 
Cr. 1 [aff 104 N.Y. 683]. But see Peo- 
ple v. Dorthy, 46.N.Y.S. 970, 20 App. 
Dive 308,13) INwW. Crs 1735 Taiko OneNeie 
800,-1S65NDY2E237% LSMNEACra. 3 07 dGn- 
dicating the contrary to be the rule, 
and holding that Pen. Code § 714, pro- 
viding that a person convicted of a 
crime is a competent witness, but the 
conviction may be proved to affect the 
weight of his testimony, does not ap- 
ply to a case where an attorney, as de- 
fendant in a larceny case, is compell- 
ed on cross-examination to show that 
he was disbarred on charges preferred 
by a bar association, accusing him of 
larcenies other*than the one charged 
in the indictment). 


“One whose career indicates a lack 
of moral principles usually has little 
respect for the truth or the sanctity 
of annoathviritie [he] had been 
guilty of an offense justifying disbar- 
ment, an offense’ implying turpitude 
and want of probity, there can be no 
doubt that this is a matter very prop- 
erly to be taken into consideration in 
forming a due estimate of the value 
of his evidence.” Hyman v. Dworsky, 
supra. 

[a] Reason for rule.—‘It was a 
specific fact, having a tendency to 
affect his credit as a witness, inas- 
much as the order would not have 
been made without satisfactory proof 
of professional misconduct.” People 
v. Reavey, 38 Hun 418, 424, 4 N.Y.Cr. 
1 [aff 104 N.Y. 683]. 


64. Smith v. Castles, 1 Gray 
(Mass.) 108; People v. Dorthy, 63 
N.Y.S. 592, 50 Abp.Div. 44; People v. 
Dorthy, 20 App.Div. 308, 138 NvoY.Cr. 
184, 46 N.Y.S. 970 [aff 50 N.E. 800, 156 
INpYeene oils 


65. Particular acts or facts see in- 
fra § 1094. 


66. Cross-examination as to char- 
acter generally see supra § 1085. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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F § 1093] 


ing on his eredibility,®” inquiry within reasonable 
limits®® may be made on the cross-examination of a 
witness into such subjects as his identity,°® history,*° 


WITNESSES 


tion.78 


or environment,’! and antecedents;*? his past life,*? 


* G7. Necessity for affecting credi- 
bility see supra § 1087. 

68. Sawyear v. U. S., 27 F.(2d) 569 
[cert den 49 S.Ct. 96, 278 U.S. 650, 78 


L.Ed. 562]; State v. Bowers, 194 P. 
650, 108 Kan. 161. 
Goo PAlbore #Ve Us Sing DL. ISi@le) aus, 


282 U.S. 687, 75 L.Ed. 624 [rev 41 F. 
G20) ats TH certeer 5 S:Ctx'bi,, 2820.8: 
826, 754L.Ed: \736). 


70. Sweeney v. State, 256 S.W. 73, 
161 Ark. 278; Nelson v. State, 128 So. 
1, 99 Fla. 1032; State v. Bittner, 227 
S.W. 601, 209 Iowa 109; Parb v. State, 
128 N.W. 65, 1438 Wis. 561. 


71. Sawyear v. U. S., 27 F.(2d) 569 
[eert den 49 S.Ct. 96, 278 U.S. 650, 
73' L.Eds 562). 


Proof of environment generally see 
supra § 1067. 


72. Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Whitaker v. State, 
286 S.W. 937, 171 Ark. 764; Henwood 
v. People, 143 P. 373, 57 Colo. 544, 
Ann.Cas.1916A 1111; Irvine v. State, 
133 .P. 259, 10 Okl.Cr. “4; Cannon v. 
Territory, 99 P. 622, 1 Okl.Cr. 600. 


73. Fla.—Nelson v. State, 128 So. 
1, 99 Fla. 1082. 


Hawaii.-—Terr. v. Goo Wan Hoy, 24 
Hawaii 721. 

Iowa.—State v. Voelpel, 
770, 208 Iowa 104. 


Kan.—State v. Shanahan, 217 P. 309, 
114 Kan. 212; State v. Patterson, 210 
P. 654, 112 Kan. 165; State v. Bowers, 
194 P. 650, 108 Kan. 161; State v. 
Moberly, 136 P. 324, 90 Kan. 837; Cock- 
rill v. Missouri, K. & T. Ry. Co., 136 
Ps 322, 90 Kan. 650. 


Mo.-—Wending v. Bowden, 161 S.W. 
774, 252 Mo. 647. 


N.Y.—Peo. vy. Casey, 72 N.Y. 393; 
People v. Cosmides, 117 N.Y.S. 718, 133 
App.Div. 103 [aff 92 N.E. 1095, 198 N. 
Y. 566]. 


Wis.—Parb v. State, 128 N.W. 65, 
143 Wis. 561; Farrell v. Phillips, 123 
N.W. 117, 140 Wis. 611; Dungan v. 
State, 115 N.W. 350, 135 Wis. 151; 
aie v. State, 8 N.W. 276, 51 Wis. 


[a] Morality of past life.—Dung- 
an v. State, 115 N.W. 350, 135 Wis. 
151 (affects character for veracity). 


226 N.W. 


{b] How long witness lived with 
wife.—Yanke v. State, 8 N.W. 276, 
51 Wis. 464. 


74 Warren v. Com., 35 S.W. 1028, 
Oo icy. oO Lo. Kyla, Lats State "vy, 
Knox, 82 S.E. 278, 98 S.C. 114. 


[a] Thus, where a defendant tes- 
tifies in his own behalf, his character 
for veracity is thereby opened, and 
he may be cross-examined about any 
of his past transactions! affecting his 
credibility. State v. Knox, 82. S.E. 
278, 98 S.C. 114. 


75. Ark.—Schooley v. State, 2 S. 
W.(2d) 67, 176 Ark. 895; Duckett v. 
State, 299 S.W. 1004, 175 Ark. 1169; 
Du Val v. State, 283 S.W. 23, 171 Ark. 


68; Ogburn v. State, 270 S.W. 945, 
168 Ark. 396; Webb v. State, 242 S. 
W. 380, 154 Ark. 67. - 


Hawaii.—tTerr. 
24 Hawaii 721. 


I1l.—People v. Hunter, 160 N.E. 192, 
329 LF 186.5% 


Iowa.—State v. Bittner, 227 N.W. 
601, 209 Iowa 109; State v. Voelpel, 


v. Goo Wan Hoy, 


226 N.W. 770, 208 Iowa 1049. 


Kan.—State vy. Gibson, 292 P. 931, 
131 Kan. 570; State v. Shanahan, 217 
P. 309, 114 Kan. 212; State v. Smith, 
217 P. 307, 114 Kan. 186; State v. Pat- 
terson, 210 P. 654, 112 Kan. 165; State 
v. Bowers, 194 P. 650, 108 Kan. 161; 
State v. Moberly, 136 P. 324, 90 Kan. 
837; Cockrill v. Missouri, K. & T. Ry. 
Co., 136 P. 322, 90 Kan. 650; Garvin v. 
Garvin, 123 P. 717, 87 Kan. 97; Ram- 
sey v. Partridge, 121 P. 343, 86 Kan. 


398. 


La.—State v. Scruggs, 116 So. 206, 
165 La. 842. 


Mo.—Miller v. Journal Co.,.152 S.W. 
40, 246 Mo. 722, Ann.Cas.1914B 679; 
Ridenour v. Wilcox Mines Co., 147 
S.W. 852, 164 Mo.App. 576. 


Nav. Peon uv, Casey, 12) Ney. 3935 
People v. Klein, 173 N.Y.S. 108, 185 
App.Div. 86, 37 N.Y.Cr. 226; People 
v. Cosmides, 117 N.Y.S. 718, 133 App. 
ee 103, [aff 92 N’E. 1095, 198 N.Y. 


Okl.—Cannon v. Territory, 99 P. 622, 
1 Okl.Cr. 600. 


Wash.—State vy. Hollister, 
249, 157 Wash. 4. 


Wyo.—Hads y. State, 101 P. 946, 17 
Wyo. 490. 


fa] Thus (1) a defendant, who 
has led a profligate life, cannot as- 
sume an attitude of virtue and pre- 
vent the state from showing his 
profligacy. People v. Hunter, 160 N. 
Hr 192 O29 Dll hoo...) C2) Ln ancriminal 
prosecution defendant may be cross- 
examined concerning any of his past 
conduct which affects his credibility 
as a witness. Webb v. State, 242 S. 
Ws 330,- £54) Ark, §67." (3) ~ Where 
plaintiff in a libel suit testified in his 
own behalf, defendant might cross- 
examine as to the particulars of a di- 
vorce obtained by plaintiff's wife to 
show improper conduct of plaintiff. 
Miller v. Journal Co., 152 S.W. 40, 246 
Mo. 722, Ann.Cas.1914B 679. 


[b] Immoral conduct.—In a civil 
action it is not improper by way of 
impeachment on cross-examination to 
ask a witness who claimed no exemp- 
tions whether he was not guilty of 
immoral conduct. Ridenour v. Wil- 
cox Mines Co., 147 S.W. 852, 164 Mo. 
App. 576. 


[ec] Conduct which would discred- 
it.—A. witness may be cross-examined 
as to his conduct which would dis- 
credit his testimony. State v. 
Scruggs, 116 So. 206, 165 La. 842. 


[d] Relation to other crimes.— 
State v. Hollister, 288 P. 249, 157 
Wash. 4. 


76. State v. Bittner, 227 N.W. 601, 
209 Iowa 109; Warren v. Common- 
wealth, 35 S.W. 1028, 99 Ky. 370, 18 
Ky.L. 141; Farrell v. Phillips, 123 N. 
W. 117, 140 Wis. 611. 


77. State v. Bittner, 227 N.W. 601, 
209 Iowa 109; Warren v. Com., 35 S. 
iW. 1023; 99 Ky. 370, Ws Kyat 4: 
Norrid v. State, (Okl.Cr.) 1 P.(2d) 
417; Murphy v. State, 176 P. 417, 15 
Okl.Cr. 312; Fowler y. State, 126 P. 
831, 8 Okl.Cr. 130; Parb v. State, 128 
N.W. 65, 148 Wis. 561. 


78. U.S.—Sawyear v. U. S., 27 F. 
(2d) 569 [cert den 49 S.Ct. 96, 278 U. 
S. 650, 73 L.Ed. 562]. 


Ark.—Curtis v. State, 64 S.W.(2d) 
86; Burns v. State, 3 S.W.(2d) 1002, 
176 Ark. 1203; Barton v. State, 298 
S.W. 867, 175 Ark. 120; Smith v. State, 


288 P. 
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transactions,7* conduct or misconduct,?® habits,** 
mode of life or ways of living,** occupation or voeca- 
Likewise, he may be cross-examined as to 


258 S.W. 349, 162 Ark. 458; Noyes v. 
State, 256 S.W. 63, 161 Ark. 340; 
Sweeney v. State, 256 S.W. 73, 161 
Ark. 278; Bruder v. State, 161 S.W. 
1067, 110 Ark. 402; King v. State, 152 
S.W. 990, 106 Ark. 160. 


Colo.—Henwood vy. People, 143 P. 
373, 57 Colo. 544, Ann.Cas.1916A 1111. 


Ill.— People v. White, 95 N.B. 1036, 
1039, 251 Ill. 67; Cicero, etc., R. Co. 
v. Priest, 89 Ill.App. 304 [aff 60 N.E. 
814, 190 Ill. 592). 


Iowa.—State v. Davis, 82 N.W. 328, 
110 Iowa 746. 


Ky.—Warren v. Commonwealth, 35 
S-w.. 1028, 99 Ky. 370, 18 Ky... 141; 
Burdette v. Com., 18 S.W. 1011, 93 Ky. 
76, 13 Ky.L. 960; Leslie v. Com., 42 
S.W. 1095, 19 Ky.L. 1201. 


Mo.—State v. Huck, 23 S.W. 1089, 
118 Mo. 92. 


Mont.—State v. Gunn, 281 P. 757, 85 
Mont. 553. 


N.Y.—People v. Giblin, 21 N.E. 1062, 
A SN ays | A196 As TR SARTO Nae Be 
130; People v. Noelke, 94 N.Y. 137, 1 
N.Y.Cr. 495, 46 Am.R, 128 [aff 29 Hun 
461, ION -YoCri 25213 “Crossivee Martin, 
32 N.Y.S. 938, 85 ciun 343. 


N.D.—State v. Ekanger, 80 N.W. 
482, 8 N.D. 559. . 
Okl.—Norrid v. State, (Cr.) 1 P. 


(2d) 417; Barnett v. State, 244 P. 830, 
34 Okl.Cr. 43; Irvine v. State, 133 P. 
259, 10 Okl.Cr. 4; Fowler v. State, 126 
P. 831, 8 Okl.Cr. 130; Cannon v. Ter- 
ritory,)99' P.’ 622)4 Okl.Cr. 600. 


Aiton Gay ti v. Robzin, 78 Pa.Super. 


Tex.—Roberts v. State, 201 S.W. 
998; 83' Tex.Cry 1393 ‘Curtis! ve State, 
81 S.W. 29, 46 Tex.Cr. 480; Flores v. 


State, (Cr.) 79 S.W. 808; Conway v. 
State, 26 S.W..401, 33 Tex.Cr. 327. 


Wash.—State v. Hopkins, 265 P. 
481, 147 Wash. 198, 59 A.L.R. 688 [cert 
den* 49) S.Ct. 21, 278 “UES. 617,173) ah. 
Hd. 540]; Simonson vy. Huff, 215 FP. 
49, 124 Wash. 549. 


Wis.—Parb v. State, 128 N.W. 65, 
143 Wis. 561; Farrell v. Phillips, 12 
N.W. 117, 140 Wis. 611; Kirschner v. 
State, 9 Wis. 140. 


[a] Gambling.—(1) <A bartender 
employed by one accused of murder, 
having given material testimony in 
his defense, it was proper to cross- 
examine him as to his occupation, al- 
though it necessarily tended to show 
that accused ran a gambling house. 
People v. White, 95 N.E. 1036, 1039, 
251 Ill. 67 (‘It is argued that the 
eross-examination tended to show 
that the defendant ran a gambling 
house and was an offender against 
the law. _But if there was any infer- 
ence of that kind from what the wit- 
ness said, it was a necessary and in- 
evitable one in the exercise of the 
right that the prosecution had to 
bring before the jury the occupation 
and habits of life of the witness. The 
law does not permit proof of other 
offenses, not connected with the 
charge upon which the defendant is 
being tried but the prosecution 
could not be hampered nor restrained 
in perfectly legitimate cross-exami- 
nation, because an inference unfavor- 
able to defendant might arise. Sure- 
ly the prosecution was not required 
to permit this witness to appear be- 
fore the jury as a man of high char- 
acter and worthy of confidence, when 
he was disreputable and his chief 
occupation that of a lawbreaker’). 
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associates’® of his own choosing,®® and his resi- 
An inquiry into the past 
transactions of a witness may be made on cross- 


dence, past or present.®1 


WITNESSES 


examination in so far as they affect his character for 


truth and veracity*? in those jurisdictions where the 
character of the witness which may be brought out 
is limited to that for truth and veracity.** 
ness, however, cannot be asked questions as to the 
rather the cross-examination 
must be confined to an inquiry into his own con- 


conduct of others ;°* 


(2) On cross-examination of a wit- 
ness he may be asked if he is not en- 
gaged in the business of gambling. 
Cicero, etc., R. Co. v. Priest, 89 Ill. 
App. 304 [aff 60 N.E. 814, 190 Il. 
592]. (3) On cross-examination de- 
fendant in a homicide case may_ be 
asked if he is not a gambler and if 
he does not make his living that way. 
Leslie v. Com., 42 S.W. 1095, 19 Ky.L. 
1201 [foll Burdette v. Com., 18 S.W. 
1011, 93 Ky. 76, 13 Ky.L. 960]. 
On cross-examination defendant may 
be asked if he is not:a professional 
gambler. State v. Ekanger, 80 N.W. 
482, 8 N.D. 559. 


[b] Conducting house of prostitu- 
tion.—Cannon v. Territory, 99 P. 622, 
1 Okl.Cr. 600; State v. Hopkins, 265 P. 
481, 147 Wash. 198, 59 A.L.R. 688 
[cert den 49 S.Ct. 21, 278 U.S. 617, 73 
L.Ed. 540]. 


Showing occupation generally see 
Supra § 1072. 


79. U.S.—Blockburger v. U. S., 50 
F.(2d) 795 [cert gr 52 S.Ct. 40, 284 U. 
S. 607, 76 l.Ed. 520, aff 52 S.Ct. 180, 
284 U.S. 299, 76 L.Ed. 306]. 


Ark.—Burns v. State, 3 S.W.(2d) 
1002, 176 Ark. 1203; Barton v. State, 
298 S.W. 867, 175 Ark. 120; Ogburn v. 
State, 270 S.W. 945, 168 Ark. 396; 
Smith v. State, 258 S.W. 349, 162 Ark. 
458; Noyes v. State, 256 S.W. 63, 161 
Ark. 340; Bruder v. State, 161 S.W. 
1067, 110 Ark. 402; King v. State, 152 
S.W. 990, 106 Ark. 160. 


Ill.—People v. Moshiek, 153 N.E. 
720, 323 Ill. 11. But see Yoe v. Peo- 
ple, 49 Ill. 410 (in a capital case it is 
improper to ask a witness, ‘““What is 
the character of your associates in 
your business as a detective?” as ir- 
relevant and likely to degenerate in- 
to investigations wholly foreign to 
matters in issue). 


Kan.—People y. Roselli, 198 P. 195, 
109 Kan. 33. 


La.—State vy. Griziani, 121 So. 872, 
163 La. 297. 


Mich.—People v. Dannenberg, 
N.W. 347, 176 Mich. 337. 


N.Y.—People v. Morano, 183 N.Y.S. 
483, 192 App.Div. 432 [aff 134 N.E. 576, 
232 N.Y. 569]. 


Okl.—Norrid v. State, (Cr.) 1 P. 
(2d) 417; Barnett v. State, 244 P. 830, 
34 Okl.Cr. 43; Barnett v. State, 244 
P. 830, 34 Okl.Cr. 43; Murphy v. State, 
L716, P4179 15s (OkVer? 31235) Howler Vv. 
State, 126 P. 831, 8 Okl.Cr. 130. 


; Pa.—Com. v. Robzin, 78 Pa.Super. 
90. 


Wash.—State v. Powers, 283 P. 439, 
155 Wash. 63. 
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Wis.—Kirschner v. State, 9 Wis. 
140. 
[a] For example (1) where de- 


fendant and a‘companion entered a 
merchant’s store and robbed him, and 
the companion shot the merchant in 
the course of the robbery, on cross- 
examination of defendant, who was a 
witness in his own behalf, it was 


Chastity.8’7 


The wit- 


proper to question him with respect 
to the subject of his relation to rob- 
bers and other criminals. State v. 
Roselli, 198 P. 195, 109 Kan. 33. (2) 
The state, to discredit a witness, who 
has testified that immunity was offer- 
ed him if he would testify against 
defendant, may show on cross-exam- 
ination that such witness and defend- 
ant were associated together in jail, 
and there communicated with one an- 
other. People v. Moshiek, 153 N.E. 
720, 323 Ill. 11:;, (3) In a prosecution 
for murder, cross-examination of de- 
fendant as to his credibility, by ques- 
tioning him as to his acquaintance 
with certain gamblers and grafters, 
and his cénnection with a house of 
prostitution, was legitimate. People 
v. Morano, 183 N.Y.S. 4838, 192 App. 
Div. 482 [aff 134 N.E. 576, 232: N.Y. 
569]. (4). Questioning a witness 
with respect to his relation to robbers 
and other criminals who made his 
place of employment their rendez- 
vous is proper. State v. Roselli, 198 
PO 5 TO OCA ne tsk 


[b] Marriage to woman owning 
house of pvrostitution.—Bruder v. 
State, 161 S.W. 1067, 110 Ark. 400. 


[ec] Place of business rendezvous 
for thieves.—Asking defense witness 
in a robbery case whether his place 
of business was not a hang-out for 
thieves is proper cross-examination. 
ener v. Graziani, 121 So. 872, 168 La. 


[d] Social connections.—Murphy v. 
State} 176) P47, )153OkL Cry $12. 


Showing associations generally see 
supra § 1047. 


80. State v. Powers, 283 P. 439, 155 
ce 63; Kirschner yv. State, 9 Wis. 
[a] Daughter living with mother. 


—In an abortion prosecution, refusal 
to require the prosecuting witness 
who lived with her mother to state 
whether her mother was married to 
a man-who was not her father was not 
error and does not violate the rule 
permitting inquiry into associations 
of one’s own choosing. State v. Pow- 
ers, 283 P. 439, 155 Wash. 63. 


81. Barton v. State, 298 S.W. 867, 
175 Ark. 120; Smith v. State, 258 S. 
W. 349, 162 Ark. 458; Sweeney v. 


State, 256 S.W. 73, 161 Ark. 278; State 
v. Burris, 198 N.W. 82, 198 Iowa 1156; 
Parb v. State, 128 N.W. 65, 143 Wis. 
561; Kirschner y. State, 9 Wis. 140. 


[a] Residence in jail.—It is proper 
cross-examination to ask a witness 
whether his residence is in jail, for 
the purpose of impeaching his credi- 
bility. State v. Burris, 198 N.W. 82, 
198 Iowa 1156. 


82. State v. Gilstrap, 147 S.E. 600, 
149 S.C. 445. 


83. See supra § 1088. 


84. Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895. 


85. Schooley v. State, supra. 


86. Commonwealth v. Sacco, 
N.E. 839, 856, 255 Mass. 369. 
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[§ 1093 


duet.85 The loyalty of a witness to his government 
may be inquired into on his cross-examination for the 
purpose of attacking his eredibility.*® 


Where it is considered that the want 
of chastity of a witness has a bearing on eredibility. 
cross-examination of such witness may extend into 
such subject.88 Where, however, it is considered that 
lack of chastity has no bearing on the question of 
untruthfulness, no inquiry into the chastity of the 


“These questions as well as the 
question relative to the effect on his 
wife of his possible arrest and de- 
portation for participation in move- 
ments inimical to the government, 
were within the rule that a witness 
may .be cross-examined in the discre- 
tion of the judge to test his accuracy, 
veracity or credibility, or to shake his 
credit by injuring his character, and 
for this purpose his way of life, his 
associations, his habits, his preju- 
dices, his physical defects and in- 
firmities, his mental idiosyncrasies, if 
they affect his capacity, his means of 
knowledge, powers of discernment, 
memory and description, may all be 


relevant.” Commonwealth y. Sacco, 
supra. 
[a]. Radical alien.—In a murder 


prosecution, cross-examination affect- 
ing the loyalty of a radical alien de- 
fendant to the United States, and in- 
terest in anarchistic movements, is 
proper. Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 


87. Impeachment by showing want 
of chastity see supra § 1049. 


Particular acts or facts see infra § 
1094. ~ 


8s. Ark.—Cabe v. State, 30 S.W. 
(2d) 855, 182 Ark. 49. 


Ind.—Kell v. State, 142 N.E. 865, 
194 Ind. 374. 


Kan.—State v. Nossaman, 243 P. 
326, 120 Kan. 177. 


Mich.—People v. Petty, 207 N.W. 
920, 234 Mich. 282; People v. Frontera, 
193 N.W. 782, 223 Mich. 258; People 
v. Cutler, 163 N.W. 493, 197 Mich. 6. 
But see People v. Connelly, 122 N.W. 
80, 157 Mich. 260 (where, ina prosecu- 
tion for killing accused’s husband, ac- 
cused did not raise the issue of her 
chastity before her marriage, the 
state could not raise it on her cross- 
examination). 


Tex.—Ingersol v. MceWillie, 30 S.W. 
56, 9 Tex.Civ.App. 543; Hastings v. 
State, 43 S.W.(2d) 118, 119 Tex.Cr. 
507; Mobley v. State, 232 S.W. 531, 89 
Tex.Cr. 646. 


Wash.—State v. Grant, 177 P. 784, 
105 Wash. 189; State v. Jones, 142 P. 
35, 80 Wash. 588. 


[a] Mllustrations.—(1) In a prose- 
cution for rape, the court did not err 
in permitting defendant as a witness 
in his own behalf to be cross-exam- 
ined as to his relations with women 
other than the prosecutrix, defendant 
in becoming a witness subjecting him- 
self to the same treatment as any oth- 
er witness. Kell v. State, 142 N.B. 
865, 194 Ind. 374. (2) In the prose- 
cution of a white man for the rape 
of a colored woman, it was permissi- 
ble cross-examination to allow the 
prosecution to ask defendant “have 
you had intercourse with other colored 
women?” and to take his answer 
“Only once about four years ago.” 
People v. Frontera, 193 N.W. 782, 223 
Mich. 258. (3) In a prosecution for 
assault with intent to rape, cross- 
examination of accused, a married 


For Jater cases, developments and changes in the law see Annotations, same title and section number, 
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witness is permitted.8® 


Refiection on other witnesses. 


and should be excluded.?? 


man, showing his want of chastity, 
was proper in view of his testimony 
as to prior intercourse with prosecu- 
trix and her sister. People v. Petty, 
207 N.W. 920, 234 Mich. 282. (4) In 
a prosecution for manslaughter com- 
mitted by producing an abortion, 
eross-examination of accused with 
reference to his relations with women, 


as affecting his _ credibility, was 
proper. State v. Nossaman, 243 P. 
326, 120 Kan. 177. (5) In a prosecu- 


tion for manslaughter through the 
killing of defendant’s paramour, 
where defendant’s female witness, to 
whose house defendant went after his 
quarrel with deceased on the night of 
the killing, testified that she lived 
with her three children, cross-exam- 
ination of such witness by the state as 
to whether she had ever been married 
was proper, eliciting the reply that 
she never was married. Mobley v. 
State, 232 S.W. 531, 89 Tex.Cr. 646. 


[b] Habitual intercourse.—In a 
prosecution for rape of a female un- 
der fifteen, refusal to allow cross- 
examination of prosecutrix regarding 
habitual sexual intercourse with vari- 
ous men, sometimes for money, was 
reversible error, because cross-exam- 
ination affected prosecutrix’ credibil- 
ity asa witness. Hastings v. State, 43 
S.W.(2d) 118, 119 Téx.Cr. 507. 


{c]  Adultery.—The question of 
whether defendant’s wife had ob- 
tained a divorce from him because of 
his misconduct with other women was 
proper on cross-examination in a rape 
prosecution as reflecting on his credi- 
bility as a witness. Cabe v. State, 30 
S.W.(2d) 855, 182 Ark. 49. 


[d] Questions not implying un- 
chastity.—In a rape prosecution, the 
question to the prosecuting witness 
under age of consent, “Did anybody 
ever hug or kiss you before this 
man?’ was inadmissible for the pur- 
pose of affecting witness’ credibility, 
such acts not implying unchastity. 
State v. Grant, 177 P. 784, 105 Wash. 
189. 


89. Butler v. State, 113 So. 699, 
94 Fla. 163; State v. Patterson, 147 
So. 62, 176 La. 1013; Howel v. Com., 
5 Gratt. (46 Va.) 664. 


[a] Thus, in a carnal knowledge 
prosecution, testimony concerning 
prosecutrix’ chastity prior to the of- 
fense charged is inadmissible to test 
the witness’ credibility. State v. Pat- 
terson, 147 So. 62, 176 La. 1013. 


90. Commonwealth v. Dies, 143 N. 
E. 506, 248 Mass. 482. 


[a] For example, in a prosecution 
for rape, a question on cross-examina- 
tion of female witness, “Did you know 
any of the captains on the tugs in the 
canal?” did not call for anything that 
would prove or disprove the chastity 
of the witness, and was properly ex- 
cluded. Commonwealth vy. Dies, 143 
N.E. 506, 248 Mass, 482. 


91. Dugger v. Kelly, 150 N.W. 27, 


In any event the question 
must call for testimony that would tend to prove or 
disprove the chastity of the witness.°° 


Where the purpose 
of the question is indirectly to cast a reflection on a 
party to the case or accused in a criminal prosecu- 
tion and thereby prejudice the jury, it is improper 
Nevertheless, the mere 
fact that a question on cross-examination will also 
tend to impeach another witness in an unauthorized 
manner does not render the question the less proper 
in so far as it tends to impeach the witness being 
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31, 168 Iowa 129; People v. Richard- 
son, 118 N.E. 514, 222’ N.Y. 103. 


“The chief force and effect of the 
matter sought to be elicited from him 
was not so much to discredit the wit- 
ness, aS to cast odium upon the plain- 
tiff by indirection—a kind of make- 
weight which the court should exclude 


from the jury.’ Dugger v. Kelly, 
supra. 
[a] Thus, on a trial for conduct- 


ing a hotel as a disorderly house, de- 
fendant’s housekeeper, who testified in 
his behalf, could not be cross-exam- 
ined for the purpose of showing that 
she entered and remained in defend- 
ant’s employment at such hotel and 
another hotel previously conducted by 
him, with knowledge that he had 
formerly maintained each of such 
hotels as a disorderly house, and had 
been convicted therefor, since, while 
this legitimately tended to prove the 
immoral and discredited character of 
the witness, it illegitimately and be- 
yond obviation subjected defendant to 
the prejudice and injustice arising 
from proof of the commission of oth- 
er offenses, and proof that he was of 
a criminal, degraded, or bad character. 
People v. Richardson, 118 N.E. 514, 
222 N.Y. 103. 


92. Cannon v. Territory, 99 P. 622, 
1 Okl.Cr. 600. But see Clevenger v. 
State, 16 S.W.(2d) 537, 112 Tex.Cr. 331 
(question implicating defendant’s wit- 
ness in possession of still for which 
he wee not indicted is reversible er- 
ror). 


93. Proof generally see supra § 
1044 et seq. 


94. See supra § 1044. 
95. See infra § 1098. 


96. U.S.—U. S. v. Frankel, 65 F. 
(2d) 285 [cert den 54 S.Ct. 119]. 


Ark.—Stroud v. State, 283 S.W. 372, 
170 Ark. 1194; Clayton v. State, 252 S. 
W. 589, 159 Ark. 592; Clift v. State, 
243 S.-W. 955, 155 Ark. 37; Turner vy. 
State, 195 S.W. 5, 128 Ark. 565; Cook 
v. State, 160 S.W. 223, 109 Ark. 384. 


Kan.—State v. Welch, 247 P. 1053, 
121 Kan. 369; State v. Bowers, 194 P. 
650, 108 Kan. 161. 


Mo.—Wendling v. Bowden, 
W. 774, 252 Mo. 647. 


N.Y.—People v. Stilwell, 142 N.Y.S. 
628, 81 Misc. 456, 30 N.Y.Cr. 109. 


N.C.—Edwards v. Price, 78 S.E. 145, 
162 N.C. 243. 


[a] Thus permitting the state to 
prove by accused on his cross-examin- 
ation that he had killed another man, 
accused being permitted to show the 
circumstances, and acquittal, was 
competent as affecting the credibility 
of accused in his own behalf. Turner 
v. State, 195 S.W. 5, 128 Ark. 565. 


[b] Change of name.—Defendant’s 
testimony on cross-examination, in a 
trial for importing narcotics, that he 
changed the name of his company 
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cross-examined.®? 


[§ 1094] (b) Particular Acts or Facts.°? 
withstanding it is ordinarily prohibited by direct 
proof,®* in a number of jurisdictions it is held, sub- 
ject usually to the discretion of the court,®® that on 
cross-examination a witness may, for the purpose 
of impeachment, be asked as to any particular or 
specific matter, act, or thing which may affect his 
character and tend to show that he is not worthy of 
belief.°* He may be asked as to particular traits of 
character,®? and whether he has committed particular 
wrongful or immoral acts,°* if the commission of 


Not- 


partly because of “trouble” with a 
finance company, arising from some 
sharp practice, is admissible on the 
issue of his veracity. U.S. v. Frankel, 
65 F.(2d) 285 [cert den 54 S.Ct. 119]. 


[c] Relation to defendant’s busi- 
ness.—Interrogating defendant’s alibi 
witnesses with respect to their rela- 
tion to defendant’s bootlegging busi- 
ness as affecting their credibility was 
noterror. State v. Welch, 247 P. 1053, 
121 Kan. 369. 


[d] Intimacy with state witness.— 
Admission, on cross-examination, by 
defendant’s brother that he registered 
state witness at a hotel in another 
town under an assumed name after 
fire was held competent in determin- 
ing the credibility of the brother. 
avoue v. State, 283 S.W. 372, 170 Ark. 


97. Ulmer v. Seelman, 123 N.W. 
1124, 159 Mich. 253; Conway v. State, 
26 S.W. 401, 33 Tex.Cr. 327. 


_{a] Quarrelsomeness and fighting 
propensities.—Ulmer v. Seelman, 123 
N.W. 1124, 159 Mich. 253. 


98. U.S.—Pullman Co. v. Hall, 55 
F.(2d) 139; Bonness v. U. S., 20 F. 
(2a) 754; 


Christopoulo v. U. S., 230 
F. 788, 145 C.C.A. 98. 


Ark.—Curtis v. State, 64 S.W.(2d) 
86; Smith v. State, 34 S.W.(2d) 1083, 
183 Ark. 99; Zorub v. Missouri Pac. R. 
Cos. 3hi S.W. (2d) 421, 182 Ark, 62325 
Cabe v. State, 30 S.W.(2a) 855, 182 
Ark. 493 Ham v. State, 13 $.W.(2d) 
805, 179 Ark. 20; Wilson v. State, 7 
S.W. (24) 969, 177 Ark. 885; Schooley 
v. State, 2 S.W. (2a) 67, 176 Ark. 895; 
Shackleford v. State, 3 S.W. (2d) 962, 
176 Ark. 578; Kazzee V. State, 299 s 
W. 354, 175 Ark. 1170; Williams v. 
State, 2 S.W.(2d) 36, ‘175 Ark. 7525 
Smith v. State, 287 S.W. 1026, 172 Ark. 
156; Pope v. State, 287 S.W. 747, 172 
Ark. 61; Clark v. State, 287 S.W. 765, 
172 Ark. 23; Sullivan v. State, 286 S. 
W. 939, 171 Ark. 768; Stanley v. State, 
285 S.W. atria etal Ark. 536; Du Val v. 
State, 283 S.w. Cea al Ark. 68; Wa- 
wak v. State, 279 S.W. 997, 170 Ark. 
329; Davis v. State, 277 S.W. Li, 169 
Ark. 942; Tong v. State, 276 S.W. 
1004, 169 Ark. 708; Ogburn v. State, 
270 S.W. 945, 168 Ark. 396; Lipsmeyer 
v. State, 266 S.W. 275, 166 Ark. 283; 
Smith v. State, 258 S.W. 349, 162 Ark. 
458; Martin v. State, 255 S.W. 1094, 
L6L Ark, 77s Bank of Hatfield v. 
Chatham, 255 S.W. 31, 160 Ark. 530: 
Bohannan v. State, 254 S.W. 683, 160 
Ark. 431; Holden v. State, 247 ‘Sw. 
768, 156 “Ark, 523:-; Turner v. State, 
244 S.W. 727, 155 Ark. 443; Rowe v. 
State, 244 S.w. 463, 155 "Ark, 419; 
Groning v. State, 243 S.W. 959, 155 
Ark. 85; Barron v. State, 244 S.Ww. 
331, 155 Ark. 80; Shinn v. State, 234 
S.W. 636, 150 Ark. 215; Kyles v. State, 
220 S.W. 458, 143 Ark. 419; Jordan 
v. State, 217 S.W. 788, 141 Ark. 504; 
Webb v. State, 212 S.W. 567, 138 Ark. 
465; Nelson v. State, 212 S.w. $3, 139 
Ark. 13; Lockett v. State, 207 S.W. 55, 
136 Ark. 473; Garrard v. State, 167 
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Cook v. State, 
384; King v. 
S.W. 990, 106 Ark. 160; 
Turner v. State, 139 S.W. 1124, 100 
Ark. 199; McAlister yv. State, 139 S. 
W. 684, 99 Ark. 604; Benton v. State, 
94 S.W. 688, 78 Ark. 284; Hughes v. 
State, 68 S.W. 676, 70 Ark. 420. 


Hawaii.—Kamentani v. Okuhama, 
28 Hawaii 458; Territory v. Buick, 27 
Hawaii 28. 

Ill.— People v. Winchester, 185 N.E. 
580, 352 Ill. 237; People v. Bond, 118 
N.E. 14, 281 Ill. 491; Moline Wagon 
Co. v. Preston & Co., 35 Ill.App. 358. 


Ind.—Durke v. State, 183 N.E. 97; 
Blough v. Parry, 40 N.E. 70, 144 Ind. 
463, 43 N.E. 560; Spencer v. Robbins, 
5 N.E. 726, 106 Ind. 580, 586: See also 
Bessette v. State, 101 Ind. 85. 


Iowa.—State v. Dillman, 168 N.W. 
204, 1838 Iowa ‘1147; State v. Lawson, 
166 N.W. 1046, 183 Lowa 344; State 
v. Brooks, 165 N.W. 194, 181 Iowa 874; 
State v. Peirce, 159 N.W. 1050, 178 
Towa 417. , 


Kan.—State v. Shanahan, 217 P. 309, 
114 Kan. 212; State v. Smith, 217 P. 
307, 114 Kan. 186; State v. Patterson, 
210 BP. 654, 112 Kan. 165; Garvin v. 
Garvin, 123 P. 717, 87 Kan. 97; Ramsey 
v. Partridge, 121 P. 343, 86 Kan. 398; 
State v. Pugh, 90 P. 242, 75 Kan. 792; 
State v. Buffington, 81 P. 465, 71 Kan. 
804, 4 L.R.A.N.S. 154; State v. Abbott, 
69 P. 160, 65 Kan. 139; State v. Green- 
burgh, 53 P. 61, 59 Kan. 404. 


Mich.—People v. La Londe, 163 N. 
W. 490, 197 Mich. 76; People v. Cutler, 
163 N.W. 4938, 197 Mich. 6 [quot Cyc]; 
Aronson v. Baldwin, 146 N.W. 206, 
178 Mich. 565; People v. Wolcott, 17 
N.W. 78, 51 Mich. 612; Saunders v. 
People, 38 Mich. 218. But compare 
People v. Sutherland, 62 N.W. 566, 
104 Mich. 468. 


Minn.—Swanson v. Andrus, 87 N.W. 
363, 88 N.W. 252, 84 Minn. 168. 


Mo.—State v. Sherry, 64 S.W.(2d) 
238; State v. Nasello, 30 S.W.(2d) 
132, 325 Mo. 442; State v. Clark, 9 S. 
W.(2d) 635, 320 Mo. 1190; Ridenour 
v. Wilcox Mines Co., 147 S.W. 852, 164 
Mo.App. 576; Carp v. Queen Ins. Co., 
79 S.W. 757, 104 Mo.App. 502. 


N.M.—State v. Cruz, 285 P. 500, 34 
N.M. 507; State v. Schultz, 279 P. 561, 


S.W. 485, 1 
160 S.W. 2 
State, 152 


1 
2 


3 Ark. 598; 
3, 109 Ark. 


34 N.M. 214; State v. Clevenger, 202 
P. 687, 27 N.M. 466; State v. Bailey, 
198 P. 529, 29 N.M. 145; State v. 


Perkins, 153 P. 258, 21 N.M. 135. 


N.Y.—People v. Johnston, 127 N.E. 
186, 228 N.Y. 3382; Potter v. Browne, 
90 N.E. 812, 197 N.Y. 288 [rearg den 
91 N.E. 1119, 197 N.Y. 614]; People v. 
Hinksman, 85 N.H. 676, 192 N.Y. 421; 
People v. Conroy, 47 N.E. 258, 153 N. 
Y. 174, 12 N.Y.Cr. 299; People v. Web- 
ster, 34 N.B. 730, 1389 N.Y 73; People 
v. Brown, 72 N.Y. 571, 28 Am.R. 183, 
2 Cow.Cr. 363 [aff 8 Hun 562]; Real 
v. Peo., 42 N.Y. 270 [aff 55 Barb. 551, 
8 Abb.Pr.N.S. 314]; Shepard v. Parker, 
86 N.Y. 517, 3 Transcr.A. 361; People 
v. Warder, 247 N.Y.S. 60, 231 App.Div. 
215; People v. Kasprzyk, 204 N.Y.S. 
786, 209 App.Div. 449 [aff 144 N.E. 922, 
238 N.Y. 633]; People v. Fiori, 108 N. 
Y.S. 416, 123 App.Div. 174; People v. 
Gluck, 102 N.Y.S. 758, 117 App.Div. 
4320) 218 NeVeCr, “37 linev onl other 
grounds 80 N.E. 1022, 188 N.Y. 167]; 
People v. Dorthy, 46 N.Y.S. 970, 20 
App Div. 308.) lor N.Y. Cre iis, Patt 50 
INGE. «800, L562 NMYo 23%, daN. Yr. 301): 
Stape v. People, 21 Hun 399; Harris 
ve Landay, Brosi) 16l" Neves: 27, 97 


Mise. 14; Osborne vy. Seligman, 81 N. 
WS, "846," 39 Misc? “81158 Hyman ~v. 
Dworsky, 267 N.Y.S. 539. See also 


People v. Ryan, 8 N.Y.S. 241, 55 Hun 
214, 7 N.Y.Cr. 448. But compare Doo- 
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little v. Gambee, 34 N.Y.S. 861, 88 Hun 
364 [foll Third Great Western Turn- 
pike Road Co. v. Loomis, 32 N.Y. 127, 
88 Am.D. 311]. 


N.C.—State v. Griffin, 160 S.H. 826, 
201 N.C. 54; State vy. Colson, 139 S-Hi. 
230, 194 N.C. 206; State v. Robertson, 
81 S.. 689, 166 N.C. 356; Bird v. Hud- 
son, 18 S.H. 209, 113 N.C. 208. 


N.D.—Larson v. Russell, 176 N.W. 
998, 45 N.D. 33. 


Okl.—Irvine vy. State, 133 P. 259, 10 
OKI-Cr. 4. 


Or.—State v. Wakefield, 228 P. 115, 
111 Or. 615. 


S.C.—State v. Gibbs, 102 S.H. 333, 
113 S.C. 256; State v. Mills, 60 S.H. 
664,79 S.C. 187. 


Tenn.—Keith v. State, 152 S.W. 
1029, 127 Tenn. 40; Hughes v. State, 
148 S.W. 5438, 126 Tenn. 40, Ann.Cas. 
1918D 1262; Zanone vy. State, 36 S.W. 
711, 97 Tenn. 101, 35 L.R.A. 556. 


Wyo.—State v. Pinkston, 240 P. 219, 
33 Wyo. 423; Hads v. State, 101 P. 
946, 17 Wyo. 490. 


“There is no better method of sift- 
ing the conscience and testing the 
veracity and credibility of a witness 
than by cross-eXaminadtion, and there 
is abundant authority holding that, 
for the purpose of impairing the cred- 
ibility of the witness, he may be 
cross-examined as to specific acts 
tending to discredit him, although 
such acts are irrelevant and collater- 
al to the main issue.” State v. Abbott, 
69 P. 160, 161, 65 Kan. 139. 


[a] Homicide.—(1) The state, on 
the cross-examination of accused, on 
trial for murder, may prove that ac- 
cused had, prior to the murder, killed 
other persons, and had shot at others, 
to affect his credibility as a witness. 
Hughes v. State, 148 S.W. 5438, 126 
Tenn. 40, Ann.Cas.1913D 1262. (2) In 
a prosecution for murder, cross-ex- 
amination of defendant as to whether 
he had not cut other men, and one 
man in particular, which defendant 
admitted having done, was proper to 
test his eredibility as a witness. 
epee v. State, 287 S.W. 747, 172 Ark. 


[b] Gambling.—(1) Where accus- 
ed became a witness in his own be- 
half, the court properly permitted the 
prosecuting attorney on cross-exami- 
nation to show by him that he claim- 
ed to have obtained money which it 
was alleged he had stolen in the pros- 
ecution of the burglary by winning it 
at a crap game. Cook v. State, 160 
S.W. 2238, 109 Ark. 384. (2) Where ac- 
cused testified in his own behalf, it 
was proper on cross-examination to 
permit questions as to his gambling 
and participation in other offenses, for 
the purpose of testing his credibility. 
Sak v. State, 234 S.W. 636, 150 Ark. 


[ec] Immoral or vicious acts.—(1) 
A party who takes the stand in his 
own defense must submit to examina- 
tion as to any vicious or criminal act 
of his life for the purpose of im- 
peaching his credibility. People vy. 
Johnston, 127 N.H. 186, 228 N.Y. 186; 
People v. Kasprzyk, 204 N.Y.S. 786, 
209 App.Div. 449 [aff 144 N.E. 922, 238 
N.Y. 633]. (2) Defendant’s testimony 
on cross-examination in a trial for 
conspiracy to commit burglary that 
he had exchanged “hot gold” for cur- 
rency at a bank was held admissible 
only as affecting his credibility. 
Durke vy. State, (Ind.) 183 N.B. 97. 
(3) In a prosecution for illegally dis- 
posing of alcoholic liquor, the prose- 
cuting attorney was properly permit- 
ted on cross-examination to ask de- 
fendant if he had not tried to escape, 
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and had not brought some saws into 
the jail and given them to other per- 
sons, etc., since a witness may be 
cross-examined as to his particular 
acts relevant to the impeachment of 
his character for truth, although dis- 
connected with the charge. Webb v. 
State, 212 S.W. 567, 138 Ark. 465. (4) 
On cross-examination of respondent 
on trial for rape, he may be asked as 
bearing on his credibility whether he 
was responsible for a child born to a 
woman employed in his office some 
years previously. People v. La Londe, 
163 N.W. 490, 197 Mich. 76. (5) Ina 
prosecution for uttering a forged 
check, cross-examination of defendant 
as to whether the man who gave her 
the check to cash was a married man 
was held permissible to test her cred- 
ibility as a witness, she having been 
traveling and associating freely with 
him. Bohannon v. State, 254 S.W. 683, 
160 Ark. 431. ) Cross-examination 
of a witness as to whether he had not 
been employed as a messenger in a 
communication of an unlawful char- 
acter was held proper, such testimo- 
ny being admissible to show the 
moral character of the witness. 
Smith y. State, 258 S.W. 349, 162 Ark. 
458. (7) Where an Officer of a bank 
withdrawing 4 depositor’s money tes- 
tified that he had authority, cross-ex- 
amination as to his use of the money 
of other depositors is competent to 
impeach his character and discredit 
him as a witness. Bank of Hatfield v. 
Chatham, 255 S.W. 31, 160 Ark. 530. 
(8) In an action on an assigned claim 
for commissions for selling phono- 
graphs, where a salesman’s honesty 
and veracity were sharply in issue 
and of controlling importance, refusal 
to permit defendant to impeach him 
on cross-examination, by asking 
whether he had failed to turn over 
money collected if previous employ- 
ment, was held erroneous. Harris v. 
Landay Bros., 161 N.Y.S. 27, 97 Mise. 
14. (9)‘The rule is well settled that 
specific acts of immorality cannot be 
proved for the purpose of impeaching 
the moral charagter of a witness. It 
may be proper, however, under ex- 
traordinary circumstances, to ask 
questions of a witness on cross-exam- 
ination for the purpose of showing 
his character and antecedents.” 
Spencer v. RobBins, 5 N.E. 726, 106 
Ind. 580, 586 [quot Blough v. Parry, 
40 N.E. 70, 43 N.E. 560, 144 Ind. 463, 
481]. (10) “For the purpose of judg- 
ing the character and credit of a wit- 
ness, he may be cross-examined as to 
specific facts tending to disgrace or 
degrade him, although collateral to the 
main issue and touching on matters of 
record.” State v. Greenburgh, 53 P. 
61, 59 Kan. 404, 406. (11) Where, ona 
trial for feloniously entering a court 
building and removing public records, 
a policeman testified that the prisoner 
had asked him to leave the court room 
door unlocked so that he could get 
the papers, and that after consulting 
with his superior officer he had con- 
sented, and afterward lay in wait for 
him, it was proper to ask him wheth- 
er he had not previously had improper 
dealings with the prisoner and put in 
false swearing for him. Saunders v. 
People, 38 Mich. 218. (12) Questions 
asked the agent of a party as to 
whether he had borne other names are 
proper as tending to elicit matters 
affecting his gredibility. Carp v. 
Queen Ins. Co., 79 S.W. 757, 104 Mo. 
App. 502. (13) A married woman who 
is a witness may be asked on cross- 
examination as to having hung out 
signals to induce a man into her 
house. Shepard v. Parker, 36 N.Y. 
517, 3 Transcr.A. 361. (14) A witness 
may be asked if he did not compro- 
mise an action by him for slander, 
for one hundred and seventy-five dol- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such acts would affect the eredibility of the witness,?® | subject always of course to his personal privilege and 


lars, without requiring defendant in 
that action to retract the charge, as 
such question’ tends to impeach him 
as a witness by showing that he had 
put’a low estimate on his own char- 
acter. Byrd vy. Hudson, 18 S.E. 209, 
113 N.C. 208. (15) A witness “may 
be asked on cross-examination about 
any of his past transactions tending 
to affect his credibility, but not about 
such as affect his character in other 
respects.” State v. Mills, 60 S.E. 664, 
79 S.C. 187, 197. (16) Defendant in a 
eriminal prosecution on becoming a 
witness in his own behalf may be 
cross-examined as to the circumstanc- 
es under which he met the woman 
whom he claims to be his wife and the 
kind of life she was then leading, in 
order to prove that his relations with 
the woman were unhallowed and 
adulterous in their origin and that 
their subsequent life together was 
that of libertine and mistress and not 
of husband and wife, and that defend- 
ant’s words were therefore not enti- 
tled to the same weight as if his con- 
duct had always been upright and 
blameless. People v. Webster, 34 N.E. 
305 Lo) NX 3s 


{d] Soliciting amorous relations. 
—A witness may be impeached on 
eross-examination by her admission 
that she had written a letter to a third 
person, which disclosed on its face 
that she was seeking amorous rela- 
tions with him. State vy. Robertson, 
81 S.E. 689, 166° N.C. 356. 


[e] Failure to support wife.—In a 
prosecution for assault with a deadly 
weapon with intent to kill, questions 
asked defendant for impeachment, as 
to whether he had violated the pro- 
hibition law and failed to support 
wife, were held competent. State v. 
Colson, 139 S.E. 230, 194 N.C. 206. 


{f] Possession of stolen goods.— 
(1) In an arson prosecution, cross-ex- 
amination of accused concerning the 
finding of stolen property in his house 
was held not error, where the inquiry 
was limited to the question of his 
eredibility as a witness. Turner v. 
State, 244 S.W. 727, 155 Ark. 443. (2) 
Whether brother of accused had tes- 
tified for accused, it was proper to 
allow questioning of brother as to 
possession of stolen cattle for the 
purpose of testing the credibility of 
the witness. Tong v. State, 276 S.W. 
1004, 169 Ark. 708. 


{g] Subornation of perjury.—lIt is 
proper cross-examination of prosecut- 
ing witness to show corrupt conduct 
pertaining to the prosecution, and so 
defendant should have been allowed, 
for the purpose of impeachment, to 
inquire whether the witness had told 
a third person that he would give fifty 
dollars if such person would swear 
to certain statements. State v. Law- 
son, 166 N.W. 1046, 183 Iowa 344. 


{h] Arrest.—Cross-examining de- 
fendant’s witness about having been 
arrested was held not error, the ques- 
tions tending to test credibility. 
Smith v. State, 34 S.W.(2d) 1083, 183 
Ark. 99. Cross-examination as to ar- 
rest see infra § 1096. 


{i] Charges.—Cross-examination of 
defendant charged with _ stealing 
chickens as to whether he had beén 
charged with selling whisky was 
properly permitted where the court 
told the jury that it affected only the 
credibility of the witness, and should 
not be considered in arriving at a 
conclusion as to his guilt or innocence. 
Groning v. State, 243 S.W. 959, 155 
Ark. 85. Right to cross-examine as 
to charges see infra § 1096. 


{j] Beating , wife.—Defendant’s 
testimony as to whether he had beaten 
* 


his wife was held proper as bearing 
on his credibility. Smith v. State, 287 
S.W. 1026, 172 Ark. 156. 


[k] Riding in stolen car.—That an 
alibi witness introduced by defendant 
was riding with a man in a stolen 
car on the night that the crime was 
committed may be shown to affect her 


credibility. Martin v. State, 255 S..W. 
1094, 161 Ark. 177. 
[1] Desertion from army.—Stape 


v. People, 21 Hun (N.Y.) 402. 


[m] Affairs of whites with ne- 
groes.—(1) In a prosecution for homi- 
cide, it was not error for the court 
to permit defendant to be asked on 
cross-examination whether he had not 
been married to a negro woman, and 
had not lived with her on a certain 
island. Benton v. Sfate, 94 S.W. 688, 
78 Ark. 284. (2) On a trial of a negro 
for rape of a white woman, it is error 
to sustain objections to questions put 
to the prosecutrix on cross-examina- 
tion as to whether she had ever gone 
to a certain camp and sat around 
there with negroes, and whether she 
was ever at the camp at all. Hughes 
v. State, 68 S.W. 676, 70 Ark. 420. (3) 
Permitting the prosecuting attorney 
to cross-examine defendant as_ to 
whether he had killed a negro was 
held not erroneous. Ham v. State, 13 
S.W.(2d) 805, 179 Ark. 20. (4) A wit- 
ness may be cross-examined concern- 
ing any immoral, vicious, or criminal 
act of his life which may affect his 
character and show him unworthy of 


belief. Hyman y. Dworsky, 267 N.Y. 
S. 539. 
[In] Statutory restriction not ap- 


plicable to cross-examination.—Any 
question may be asked a witness on 
cross-examination tending to prove 
his guilt of specific acts of mora] tur- 
pitude as affecting his credibility, so 
that a witness could be asked on 
cross-examination whether he had not 
assisted in killing a negro from am- 
bush, Kirby Dig. § 3138 providing that 
a witness may be impeached by evi- 
dence that his general reputation for 
truth or immorality makes him un- 
worthy of belief, but not by evidence 
of particular wrongful acts, not ap- 
plying to cross-examination. McAlis- 
ter v. State, 139 S.W. 684, 99 Ark. 604. 


[o] Accepting profits of prostitu- 
tion.—Cross-examination of a witness 
tending to show that he accepted 
profits of prostitution from his wife 
should have been permitted. State v. 
Peirce, 159 N.W. 1050, 178 Iowa 417. 


99. U.S.—Pullman Co. v. Hall, 55 
F.(2d) 139. 


Ark.—Schooley v. State, 2 S.W.(2d) 
67,176 Ark. 895; Stanley v. State, 285 
S.W. 17, 171 Ark. 536; Leonard v. 
State, 153 S.W. 590, 106 Ark. 449. 


‘Hawaii.—Territory v. Buick, 
Hawaii 28. 


Ill.—People v. King, 114 N.E. 601, 
276 111. 138. 


Iowa.—State v. Dillman, 168 N.W. 
204, 188 Iowa 1147. 


Kan.—State v. Shanahan, 
309, 114 Kan. 212. 


Mo.—Shull v. Kallauner, 300 S.W. 
554, 222 Mo.App. 64. ° 


N.Y.—Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [rearg den 91 N.E. 1119, 
197 N.Y. 614]; Peo. v. Brown, 72 N.Y. 
571, 28 Am.R. 188, 2 Cow.Cr. 363 [aff 
8 Hun 562]; People v. Montlake, 172 
N.Y.S.. 102, 184 App.Div. 578, 37 N.Y. 
Cr. 132; People v. Grout, 161 N.Y.S. 
718, 174 App.Div. 608, 35 N.Y.Cr. 226; 
Hyman vy. Dworsky, 267 N.Y.S. 539; 
Gens v. Reibstein, 143 N.Y.S. 1103. 
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S.C.—State v. Gibbs, 102 S.E. 333, 
113 S.C. 256. 


[a] @Trading wives.—A question 
by a prosecution attorney of defend- 
ant whether he did not on one occa- 
sion trade wives with another fellow 
was relevant on the question of credi- 
bility. Leonard v. State, 153 S.W. 590, 
106 Ark. 449. 


[b] Cross-examination should be 
limited to facts which legitimately 
tend to impair the credit of the wit- 
ness for veracity, either directly or 
by their tendency to establish a bad 
moral character. Peo. v. Brown, 72 
N.Y. 571, 28 Am.R. 183, 2 Cow.Cr. 363 
[aff 8 Hun 562]. 


[ce] Character for truth and verac- 
ity.—For the purpose of impeaching 
credibility, a witness may be ques- 
tioned as to misconduct respecting 
collateral matters, which has a tend- 
ency to show lack of honesty or truth- 


fulness. Pullman Co. y. Hall, 55 F. 
(2d) 139. 
[{d] Bigamy.—Cross-examination 


of a witness as to whether she had 
married her deceased husband at a 
time when she had another husband 
living, for the purpose of testing her 
eredibility as a witness, was improp- 
er, and exclusion of the answer was 


not error. State v. Gibbs, 102 %.E. 
333, 113 S.C. 256. 
[e] Prior killings.—Questioning 


and compelling defendant to answer 
the question on cross-examination as 
to how many men he had shot before 
as bearing on credibility are error, 


as such shootings were not necessari-- 


ly crimes. “Stanley v. State, 285 S.W. 
17, 171 Ark. 536. 


[f{] Moral turpitude must. be 
shown.—(1) In a prosecution of a 
bank president for perjury in having 
made a false report to the superin- 
tendent of banks, cross-examination 
of defendant, as to collateral matter 
not showing moral turpitude on de- 
fendant’s part, was held improperly 
allowed. People y. Grout, 161 N.Y.S. 
718, 174 App.Div. 608, 35 N.Y.Cr. 226. 
(2) On the defense of an alibi, the 
cross-examination of a witness who 
conducted a restaurant in which de- 
fendants claimed they were when the 
alleged larceny was committed, to the 
effect that he did not pay the restau- 
rant rent, was improper, as it did not 
tend to show the witness’ moral tur- 
pitude. People v. Montlake, 172 N.Y. 
nispere 184 App.Div. 578, 37 N.Y.Cr. 


[g] Nonpayment of debt.—Defend- 
ant’s  cross-examination revealing 
that bank held his note for eight 
hundred dollars and that it was not 
paid by him until after the bank clos- 
ed was held improper. People v. 
Grout, 161 N.Y.S. 718, 174 App.Div. 
608, 35 N.Y.Cr. 226. 


{h] Participation in stock pool.— 
(1) Cross-examination eliciting from 
defendant that he had formed a pool, 
with other directors and people in- 
terested, to purchase stock of a bank 
that might otherwise be sold low, was 
held improper. People y. Grout, 161 
N.Y.S. 718, 174 App.Div. 608, 35 N.Y. 
Cr, 226. (2) Cross-examination mak- 
ing much of the fact that defendant 
did not cause bank to sell its stock, 
purchased by a pool he formed, as 
required by Banking L. § 27 subd 8, 
was held improper. People v. Grout, 
supra. 


[i] Bankruptcy of witness may not 
be shown on cross-examination to dis- 
credit witness. Shull v. Kallauner, 
300 S.W. 554, 222 Mo.App. 64. 
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right to refuse to answer incriminating questions,‘ 
even though such facts or acts may be irrelevant and 
collateral to the principal controversy or issues in- 
In accordance with the forego- 
ing, the witness may be asked whether he has com- 
mitted certain crimes,*? whether he has had improper 
sexual relations, is living or has lived in adultery® 


volved in the ecase.2 


WITNESSES 


sociates.+? 


with a woman named,® has kept’ or has visited® hous- 


1. Hawaii.—Territory v. Buick, 27 


Hawaii 28; Territory v. Goo Wan Hoy, 
24 Hawaii 721. 


_Ill—Moline Wagon Co. v. Preston & 
Co., 35 Ill.App. 358. 


Mo.—State v. Sherry, 64 S.W.(2d) 
238; State v. Clark, 9 S.W.(2d) 635, 
320 Mo. 1190 [cit Cyc]. 


N.H.—State v. Archer, 54 N.H. 465. 


N.Y.—People v. Johnston, 127 N.E. 
186, 228 N.Y. 332; People v. Johnston, 
174 N.Y.S. 366, 186 App.Div. 248, 37 
N.Y.Cr. 350 [rev on other grounds 127 
N.E. 186, 228 N.Y. 382]. 


Tenn.—Zanone v. State, 36 S.W. 711, 
97 Tenn. 101, 35 L.R.A. 556. 


[a] Witness not discredited by re- 
fusal to answer.—Slocum v. Knosby, 
30 N.W. 18, 70 Iowa 75. See generally 
supra § 869 et seq. 


2. Pullman Co. v. Hall, 55 F.(2d) 
139; Shotts v. McKinney, 79 N.E. 219, 
39 Ind.App. 101; State v. Smith, 217 
P. 307, 114 Kan. 186; State v. Patter- 
son, 210 P. 654, 112 Kan. 165; Ramsey 
v. Partridge, 121 P. 3438, 86 Kan. 398; 
State v. Pugh, 90 P. 242, 75 Kan. 792; 
State v. Abbott, 69 P. 160, 65 Kan. 139; 
aicca v. Clark, 9 S.W.(2d) 635, 320 Mo. 
1190. 


3. Inquiry into commission of 
crimes see infra § 1095. 
4 Schooley v. State, 2 S.W.(2d) 


67, 176 Ark. 895; Powell v. State, 232 
S.W. 429, 149 Ark. 311; Rhea v. State, 
147 S.W. 463, 104 Ark. 162. 


{a] For example, in a prosecution 
for carnal abuse of a girl under six- 
teen years of age, defendant’s testi- 
mony, during cross-examination, as to 
whether he had illegally cohabited 
with his first wife before he married 
her was competent, where expressly 
limited to his credibility as a witness. 
Powell v. State, 232 S.W. 429, 149 Ark. 
311. 


{[b] White man and negress.—In a 
prosecution of a white man for homi- 
cide, it was not improper to ask ac- 
cused on cross-examination as to his 
illicit relations with a negro woman. 
Rhea v. State, 147. S.W. 463, 104 Ark. 
162. 


5. Territory v. Buick, 27. Hawaii 
28; State v. Blocker, (Mo.) 278 S.W. 
1014; People v. Smith, 55 N.Y.S. 932, 


37 N.Y.App.Div. 280, 14 N.Y.Cr. 79 [rev 
on other grounds 56 N.E. 1001, 162 N. 
Wers20yeioNa- Ciel. 


6. Territory v. Buick, 27 Hawaii 
28. 


7. People v.. Winchester, 185 N.E. 
580, 352 Ill. 237; People v. Bond, 118 
INGE 4 281TH 4 903s ANDAR. 1397 | 
pepe vy. Pinkston, 240 P. 219, 33 Wyo. 
428. 


[a] For example, on cross-exami- 
nation of a state’s witness, who tes- 
tified that on the mornings deceased 
-was killed accused came to his house 
and called for a girl who stayed there, 
sustaining objections to questions 
why the girl was there and what was 
the nature of the house was error. 
veopie v. Winchester, 185 N.E. 580, 352 
Ill. 237. 


8. People v. Fenner, 185 N.W. 806, 
217 Mich. 239; People v. Fiori, 108 N. 
Y.S. 416, 123 App.Div. 174. 


[a] In bastardy proceeding under 
Comp. L. (1915) § 7753 et sea, where 
defendant was called as a witness in 
his own behalf, it was proper for the 
prosecuting attorney to question him, 
as bearing on his credibility as a wit- 
ness, concerning his frequenting hous- 
es of prostitution, as, by becoming a 
witness, defendant became liable to be 
asked questions affecting his credibil- 
ity the same as any other witness. 
People v. Fenner, 185 N.W. 806, 217 
Mich. 239. 


9. Territory v. Goo Wan Hoy, 
Hawaii 741; Hannah v. McKellip, 
Barb. (N.Y.) 342; State v. March, 
NC Ab26. Gontra Elliott v. Boyles, 

a. 65. 


10. State v. Davis, 82 N.W. 328, 110 
Iowa 746; State v. Hack, 23 S.W. 1089, 
118 Mo. 92; People v. Giblin, 21 N.E. 
1062, 115 N.Y. 196, 4 L.R.A. 757, 7 N. 
Y.Cr. 130; People v. Noelke, 94 N.Y. 
137, 1 N.Y.Cr. 495, 46 Am.R. 128 [aff 
29 Hun 461; 1 N-Y.Cr. 252]; Cross 'v. 
Martin, 32 N.Y.S. 933, 85 Hun 343; 
eA § v. State, 126 P. 831, 8 Okl.Cr. 


[a] Thus (1) on the cross-exami- 
nation of defendant in a criminal case 
he may be interrogated as to his pos- 
session of certain dies and plates, and 
as to whether he had not visited an 
engraver to obtain a die for a certain 
figure, in order to impeach his credi- 
bility by connecting him with a ne- 
farious occupation. People v. Giblin, 
21 N.E. 1062, 115 N.Y. 96, 4 L.R.A. 757, 
7 N.Y.Cr. 130. (2) Where witnesses 
who testified in support of a charge 
against a policeman for receiving a 
bribe stated that at the time of the 
transactions narrated by them they 
were keeper and inmate, respectively, 
of a house of prostitution, it was error 
to refuSe to allow them to be cross- 
examined as to their present where- 
abouts and occupations. People ex 
rel. Cross v. Martin, 32 N.Y.S. 933, 85 
Hun 343. (3) Upon cross-examination 
of accused upon a trial of an indict- 
ment charging the selling of lottery 
tickets it is competent to ask him 
whether he has been engaged in a 
business of lottery tickets and lottery 
policies., People v. Noelke, 94 N.Y. 
137, 46 Am.R. 128, 1 N.Y.Cr. 495 [aff 
29 Hun 461, 1 N.Y.Cr. 252]. 


Witness’ occupation as proper sub- 
ject of inquiry see supra § 1093. 
11. Aronson v. Baldwin, 146 N.W. 


206, 178 Mich. 565; Johnston v. Farm- 
ers’ F. Ins. Co., 64 N.W. 5, 106 Mich. 


96; People v. Webster, 22 N.Y.S. 634, 


68 Hun 11 [aff 34 N.E. 730, 189 N.Y. 
13, 10 NeYoCra 486), Contra, ox ‘v. 
Peninsular White Lead, etc., Works, 
52 N.W. 623, 92 Mich. 243 (holding 
that it was improper to ask, on cross- 


examination, if witness was a total 
abstainer). 
[a] Intemperance.—Plaintiff in a 


libel suit, a sheriff accused of drunk- 
enness, could be asked on cross-ex- 
amination whether he had not fre- 
quently been drinking in saloons un- 
til after the statutory hour, for the 
purpose of discrediting him with the 
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es of prostitution. So he may be interrogated as to 
whether he swore falsely on a certain occasion.® The 
inquiry may extend into the particular facts con- 
cerning his occupation or vocation,!® habits,’ or as- 
A female witness may be asked whether 
she is a prostitute,!® has had illicit relations,’* is 
living or has lived in adultery,1® or has had illegiti- 


jury. Aronson v. Baldwin, 146 N.W. 
206, 178“Mich. 565. 


12. Ogburn v. State, 270 S.W. 945, 
168 Ark. 396; Bruder v. State, 161 S. 
W. 1067, 110 Ark. 402; Long v. State, 
81 S.W. 387, 72 Ark. 427. 


[a] For example (1) it is proper 
for the state, onscross-examination of 
defendant in a prosecution for homi- 
cide, to ask him, for the purpose of 
impeaching him as a witness, if he 
had not heard that a certain one of 
his witnesses, with whom he admit- 
ted associating, had been convicted of 
train robbery and murder in another 
state, and sentenced to the penitén- 
tiary for life and pardoned. Long v. 
State, 81 S.W. 387, 72 Ark. 427. (2) 
Where a witpess for defendant testi- 
fied that on the day prior to the kill- 
ing defendant had no gun and wanted 
to borrow one because he was afraid 
to travel from the car line to his 
house, it was proper to cross-examine 
him as to whether he had married the 
keeper of a house of prostitution and 
had been divorced from her, and as to 
whether a scar on his face was the 
result of a fight in her house. Bruder 
v. State, 161 S.W. 1067, 110 Ark. 402. 


13. State v. Apley, 141 N.W. 740, 
25 N.D. 298, 48 L.R.A.N.S. 269. 


[a] Inmate of house of prostitu- 
tion.—In a prosecution for statutory 
rape, it was permissible to show on 
cross-examination of prosecutrix that 
she had been an inmate of a house of 
prostitution, to bring out the facts of 
her previous unchastity as bearing up-- 
on her general credibility. State v. 
Apley, 141 N.W. 740, 25 N.D. 298, 48 
L.R.A.N.S. 269. 


14. Rowe v. State, 244 S.W. 463, 
155 Ark. 419; Garrard v. State, 167 S. 
W. 485, 113 Ark. 598; King v. State, 
152 S.W. 990, 106 Ark. 160. 


[a] For example, defendant, in a 
prosecution for carnal abuse, may, for 
the purpose of impeaching prosecutrix 
as a witness, cross-examine her as 
to intercourse with others. Rowe v. 
State, 244 S.W. 463, 155 Ark. 419. 


[b] Female child under twelve 
may not be interrogated on cross-ex- 
amination, for the purpose of discred- 
iting her, whether another than de- 
fendant had intercourse with her. 
Territory v. Bansuelo, 30 Hawaii 832. 


15. Tla-koo-yel-lee v. U. S., 17 S.Ct. 
855, 167 U.S. 274, 42 L.Ed. 166. Wa- 
wak v. State, 279 S.W. 997, 170 Ark. 
329; Taylor v. Connecticut Fire Ins. 
Co., (Mo.App.) 285 S.W. 1012. 


{a] For example (1) in an action 
on an insurance policy, cross-exami- 
nation of plaintiff’s wife as to wheth- 
er she had slept with a certain other 
man was proper, as affecting her cred- 
ibility, as against the objection that 
it was immaterial and an attempt to 
prejudice the jury. Taylor v. Con- 
necticut Fire Ins. Co., (Mo.App.) 285 
S.W. 1012. (2) Cross-examination of 
defense witness as to the whereabouts 
of her husband and the cause of his 
absence, which tended to show that he 
had killed a man on account of the im- 
moral relations of the man killed with 
the witness, is admissible as affecting 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mate children,!* or has kept girls for the purpose of 
While in these jurisdictions it is 
proper to inquire as to whether the witness has ever 
used other or assumed names,!® a woman witness re- 
vealed as a prostitute who does not claim to have re- 
formed and desires to conceal her true name merely 
to shield her relatives may not be required to re- 


prostitution.!7 


veal her true name and address.?® 
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peachment.?° 


Where such a 


witness, however, seeks to give herself standing as 


credibility. Wawak v. State, 279 S.W. 
997, 170 Ark. 329. 


16. State v. Davis, 225 S.W. 707, 
284 Mo. 695. 


17. People v. Bond, 118 N.E. 114, 
281, bl, 6490, 1 ALT Re 13973 .State, v. 
Hack, 23 S.W. 1089,-118 Mo. 92. 


18. Ogburn v. State, 270 S.W. 945, 
168 Ark. 396; People v. Pindar, 104 
N.E. 133, 210 N.Y. 191 [rearg den 104 
N.E. 1137, 210 N.Y. 621, 106 N.E. 1038, 
211 N.Y. 610]. : 


19. People v. Roosevelt, ‘44 N.Y.S. 
1003, 16 App.Div. 364 [aff 49 N.H. 1102, 
155 N.Y. 662). 


20. People ex rel. Cross v. Martin, 
32 N.Y.S. 933, 85 Hun 343. 


21. U.S.—Bonness v. U. S., 20 F. 
Way ioe. U.S. wv Harris,’ 26..Cas. 
No. 15,314, 12 Blatchf. 434. 


Ala.—American Surety Co. v. Pryor, 
99 So. 636, 211 Ala. 114; Reeder v. 
State, 97 So. 73, 210 Ala. 114; Walker 
v. State, 87 So. 833, 205 Ala. 197; Low- 
man vy. State, 50 So. 48, 161 Ala. 47; 
Caldwell v. State, 49 So. 679, 160 Ala. 
96; Clark v. State, 78 Ala. 474, 56 Am. 
R. 45; Woodward v. State, 99 So. 156, 
19 Ala.App. 577; Whitman v. State, 
98 So. 695, 19 Ala.App. 526; Johnson 
v. State, 95 So. 583, 19 Ala.App. 141; 
Levine v. State, 81 So. 134, 16 Ala.App. 
686; Cole v. State, 75 So. 261, 16 Ala. 
App. 55; Hill v. City of Prattville, 69 
So. 227, 13 Ala.App. 643; Nelson v. 
State, 65 So. 844, 11 Ala.App. 221; Sills 
v. State, 57 So. 89, 2 Ala.App. 73. 


Cal.—In re Gird’s Estate, 108 P. 
499, 157 Cal. 534, 137 Am.S.R. 131; 
In re Kasson’s Estate, 59 P. 950, 127 
Cal. 496; People v. Baird, 38 P. 310, 
104 Cal. 462; People v. Un Dong, 39 
P. 12, 106 Cal. 83; Jones v. Durham, 
23 P. 371, 25, PB. 256, 87, Cal. 109% Peo- 
ple_v. Tiley, 24 P. 290, 84 Cal. 651; 
Sharon v. Sharon, 22 P. 26, 131, 79 Cal. 
633; Clements v. McGinn, 33 P. 920; 
People v. Bowers, 18 P. 660 [rev 21 P. 
752, 79 Cal. 415]; People v. Monte- 
zuma, 3 P.(2d) 370, 117 Cal.App. 125 
[op mod on other grounds and reh 
den 4 P.(2d) 285, 117 Cal.App. 125]; 
People v. Quinn, 295-P. 1042, 111 Cal. 
App. 614; People v. Bell, 274 P. 393, 
96 Cal.App. 503; People v. Redding, 
269 P. 197, 93 Cal.App. 169; People v. 
Adams, 244 P. 106, 76 Cal.App. 178; 
People v. Vatek, 236 P. 163, 71 Cal. 
App. 45; People v. Burrows, 150 P. 
382, 27 Cal.App. 42. 


Colo.—Tarling v. People, 194 P. 939, 
69 Colo. 477. 


Conn.—State v. Raymond, 89 A. 
1118, 88 Conn. 148, L.R.A.1915A 73. 


Fla.—Nelson v. State, 128 So. 1, 99 
Fla. 1032; Tully v. State, 68 So. 934, 
69 Fla. 662; Mathis v. State, 58 So. 
541, 63 Fla. 21. 


Ga.—Eugee v. State, 126 S.E. 471, 
159 Ga. 604; Smiley v. State, 118 S.E. 
713, 156 Ga. 60; Wheeler v. State, 97 
S.BE. 408, 148 Ga. 508; Morgan v. State, 
86 S.E. 281, 17 Ga.App. 124. 


Idaho.—State v. Alvord, 272 P. 1010, 
47 Idaho 162. 


Iowa.—State v. Shields, 
521, 195 Iowa 1360. 


192) IN We 


« 


| State, 


Ky.—Etherton v. Commonwealth, 
55 S.W.(2d) 3438, 246 Ky. 553; Fitz- 
patrick v. Commonwealth, 275 S.W. 
819, 210 Ky. 885; Brashear v. Com- 
monwealth, 199 S.W. 21, 178 Ky. 492; 
Tapscott v. Commonwealth, 131 S.W. 
487, 140 Ky. 573; Cincinnati, N. O. & 
T. P. R. Co. v. Ashurst, 124 S.W. 303; 
Hensley v. Com., 74 S.W. 677, 25 Ky. 
L. 48; Welsh v. Com., 60 S.W. 185, 948, 
1118, 63 S.W. 984, 64 S.W. 262, 110 Ky. 
105, 111 Ky. 530, 23 Ky.L. 151. 


La.—State v. Mischiro, 115 So. 909, 
165 La. 705; State v. Allemand, 96 So. 
552, 153 La. 741; State v. Howard, 
45 So. 260, 120 La. 311; Fink v. Lewis, 
1 La.Ann. 395. 


Md.—Rau v. State, 105 A. 867, 133 
Md. 613; Avery v. State, 88 A. 148, 
121 Md. 229. 


Mass.—Commonwealth v. Vanden- 
hecke, 143 N.E. 337, 248 Mass. 403; 
Com. v. Goodnow, 28 N.E. 677, 154 
Mass. 487; Holbrook v. Dow, 12 Gray 
357; Quinsigamond Bank v. Hobbs, 
11 Gray 250. See also Com. v. Brady, 
18 N.E. 568, 147 Mass. 583; Smith v. 
Castles, 1 Gray 108. 


Mont.—State v. Jenkins, 213 P. 590, 
66 Mont. 359. 


Neb.—Dagegett v. State, 
735, 114 Neb. 238. 


Okl.—Barnett v. State, 244 P. 830, 
84 Okl.Cr. 43;. Jones v. State, 201 BP. 
664, 20 Okl.Cr. 154; Wisdom v. State, 
193, P. 1003, 18 Ok) Cr. 118. But see 
Sets v. Territory, 99 P. 622, 1 Okl. 
Cr. . 


S.D.—State v. La Mont, 120 N.W. 
1104, 23 S.D. 174. 


Tex.— Gulf, etc., R. Co. v. Johnson, 
19 S\W. 151, 83 Tex. 628; Continental 
Supply Co. v. Forrest E. Gilmore Co. 
of Texas, (Civ.App.) 55 S.W.(2d) 622; 
Rowland v. State, (Civ.App.) 55 S.W. 
(2d) 133; Burchell v. Hermsmeyer, 
(Civ.App.) 2380 S.W. 809; Lockney 
State Bank v. Bolin, (Civ.App.) 184 
S.W. 553; Turner vy. McKinney, (Civ. 
App.) 182 S.W. 4381; W. L. Moody & 
Co. v. Rowland, 102 S.W. 911, 46 Tex. 
Civ.App. 412; Cadle v. State, (Cr.) 57 
S.W.(2d) 147; Boyd v. State, 21 S.W. 
(2d) 733,711 4-Tex:Cr:-160;. Salinas, v. 
State, 18 S.W.(2d) 663, 113 Tex.Cr. 
142; Yeager v. State, 294 S.W. 200, 
106 Tex.Cr. 462; Henderson v. State, 
283 S.W. 497, 104 Tex.Cr. 495; Robert- 
son v. State, 282 S.W. 587, 104 Tex.Cr, 
85; Dover v. State, 277 S.W. 675, 102 
Tex.Cr. 113; Yeager v. State, 256 S.W. 
914, 96 Tex.Cr. 124; Bird v. State, 256 
Siwe 20-7, 96 -DexCr {bitsy Barnes; wv. 
23:2) eS..Wri08 L259. 90) Bex.Cr. 51: 
Greenwood v. State, 208 S.W. 662, 84 
Tex.Cr. 548; White v. State, 177 S.W. 
93, 76 Tex.Cr. 612; McCoy v. State, 11 
S.W. 454, 27 Tex.App. 415. 


Utah.—State v. Thorne, 117 P. 58, 39 
Utah 208. 


Wash.—State v. Freitas, 290 P. 701, 
158 Wash. 155; State v. Belknap, 87 P. 
934, 44 Wash. 605. See State v. Gaff- 
ney, 276 P. 8738, 151 Wash. 599 (re- 
viewing authorities and repudiating 
State v. Smith, 259 P. 711, 145 Wash. 
250, holding the contrary rule). 


W.Va.—State v. Miller, 84 S.E. 383, 
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a witness by claiming to have reformed, the party 
against whom she testifies is entitled to have her dis- 
close her true name and address for purposes of im- 
Some authorities, however, deny that 
a witness may be interrogated on cross-examination 
as to particular wrongful acts not relevant to the is- 
sue, or involved in the principal controversy in the 
case,21 or not involving some matter brought out on 


75 W.Va. 591. 


Wis.—Farrell v. Phillips, 123 N.W. 
117, 140 Wis. 611; Meehan v. State, 
97 N.W. 173, 119 Wis. 621; Muetze v. 
Tutem, 46 N.W. 123, 77 Wis. 236, 9 
L.R.A. 86, 20 Am.S.R. 115. f 


See Com. v. Williams, 58 A. 922, 209 
Pa. 529. 


“It may be a question merely in- 
tended to embarrass the witness, 
worry the witness, exposing indecent 
things in court, tending to corrupt 
morals, and answering no fairly use- 
ful purpose on the trial. It almost 
invariably wounds the feelings of the 
witness and his family. It removes 
the mantle of oblivion and forgive- 
ness, by reopening the pages of years 
past, and exposing acts done in the 
infirmity of human nature amid the 
temptations that beset life. If this 
door is open wide, the witness stand 
will be a terror; men will suppress 
evidence from fear of it, to the injury 
of public justice; and it will threaten 
both the worthy and unworthy wit- 
ness, and be a cross upon which at- 
torneys too zealous in their cause will 
crucify witnesses to suit their own 
ends. It would tend to disorder in 
courts. Rarely, very rarely, should 
it be tolerated. The rule that a wit- 
ness can only be impeached by evi- 
dence of general reputation as regards 
truth and veracity would tend to for- 
bid on cross-examination such dis- 
gracing questions.” State: v. Hill, 43 
S.B. 160, 161, 52 W.Va. 296 [quot State 
v. Gaffney, 276 P. 8738, 875, 151 Wash. 
599, 65 A.L.R. 405]. 


[a] Beason for rule.—‘‘The objec- 
tion to impeaching a witness by evi- 
dence of specific acts is that all per- 
sons can be supposed ready to defend 
their general reputation for veracity, 
if attacked, but are not prepared at 
all times to defend as to a specific 
act.” Tarling v. People, 194 P. 939, 
940, 69 Colo. 477. 


[b] Admission of counsel.—Where, 
in a prosecution for keeping intoxicat- 
ing liquors with intent to sell, de- 
fendant’s attorney stated, in opening 
the case, that defendant had previous- 
ly been engaged in the business of 
liquor keeping, and was convicted of 
the same, the prosecution was prop- 
erly allowed to ask defendant, on 
cross-examination, if he had not sold 
intoxicating liquors at his hotel in 
another place four or five years ago. 
Com. v. Goodnow, 28 N.E. 677, 154 
Mass. 487. 


[c] Contempt of court.—Proof of 
a single isolated act of contempt of 
court committed by a witness twelve 
years prior to the trial is improper. 
Farrell v. Phillips, 123 N.W. 117, 140 
Wis. 611. 


[d] Desertion from service.—(1) 
In a prosecution for larceny, wherein 
defendant took the stand, it was er- 
ror for the trial court to require de- 
fendant on cross-examination to. test 
his credibility to answer the question 
whether he ever deserted from the 
navy. Tarling v. People, 194 P. 939, 
69 Colo. 477. (2) It was error to re- 
quire a witness to state, over the ob- 
jection of the party calling him, that 
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direct, 


or other erimes 
tions,?° 


he was a deserter from the United 
States army. Gulf, etc.,)9R. .Courvs 
Johnson, 19 S.W. 151, 83 Tex. 628. 
(3) In a prosecution for murder, it 
was error to overrule an objection to 
a question to defendant while on 
cross-examination as to whether he 
was a deserter from the United States 
service. Johnson v. State, 95 So. 583, 
19 Ala.App. 141. 


[e] False accusations.—In a prose- 
cution for assault with intent to com- 
mit statutory rape, a question on 
cross-examination as to whether the 
prosecuting witness the year before 
had made a false statement to her 
mother, accusing another of a similar 
offense, was inadmissible in impeach- 
ment of character as attempting to 
show particular instances. Rau v. 
State, 105 A. 867, 133 Md. 613. 


[f] In civil action.—A witness in 
a civil action cannot be impeached by 
requiring him to testify to discredit- 
able acts on his part having no mate- 
rial bearing on the issues involved in 
the case. Turner v. McKinney, (Tex. 
Civ.App.) 182 S.W. 431; W. L. Moody 
& Co. v. Rowland, 102 S.W. 911, 46 
Tex.Civ.App. 412. 


{g] Operating dance hall without 
license.—On a trial for murder com- 
mitted at a public dance conducted by 
one defendant, cross-examination of 
him to show that he was running a 
public dance hall without a license 
should have been excluded, especially 
where there: was no bona fide effort to 
attack his general character as a wit- 


ness. State v. Allemand, 96 So. 552, 
153).dua., 741. 
{h] Procuring false testimony.—A 


question as to whether the witness 
did not, on the trial of one for rape, 
endeavor to get a person to procure 
false testimony against defendant in 
the rape case, was properly disallowed 
as immaterial. McCoy v. State, 11 S. 
W. 454, 27 Tex.App. 415. 


[i] Violence to husband.—In a 
criminal prosecution, the court did not 
err in granting the motion of a solici- 
tor to exclude testimony of a witness 
being cross-examined by defendant, to 
the effect that she had hit her husband 
in the head with a bucket, a matter 
not connected with the case. Levine 
v. State, 81 So. 134, 16 Ala.App. 686. 


{iJ Voluntary answer.—Where a 
witness to whom a question had been 
propounded while under cross-exami- 
nation, for the purpose of impeaching 
his credibility by showing that he had 
been guilty of gross fraud on another 
occasion, voluntarily answered it, and 
thereby admitted his own turpitude, 
notwithstanding the objections of the 
party by whom he was introduced, his 
answer could not be excluded on the 
ground of irrelevance. Fink v. Lewis, 
1 La.Ann. 895. 


{k] Wayward acts.—Cross-exam- 
ination of prosecutrix on trial for 
statutory rape as to her wayward con- 
duct was properly excluded, as her 
general immorality could not’ be 
shown by specific acts of immorality. 
People v. Burrows, 150 P. 382, 27 Cal. 
App. 428. 


[1] Well considered case.—State v. 


and accordingly it has been held that he 
cannot be asked whether he has committed assaults,” 
;°4 whether he has had illicit rela- 
or is living or has lived in adultery ;?° wheth- 
er he had married a woman with whom he had com- 
mitted adultery ;?? or whether he has been keeping,” 
or lived in,?° a house of prostitution. 
may not be asked whether he had at another time and 


WITNESSES 


So the witness 


Belknap, 87 P. 934, 44 Wash. 605. 


22. Brashear v. Commonwealth, 
199 SOW. 21, 178 Ky. 492. 


23. People v. Bishop, 22 P. 477, 81 
Cal. 113; State v. Carson, 66 Me. 116. 


fa] Illustrations.—(1) In a mur- 
der trial it was error to permit coun- 
sel for the state, against objection, 
to ask the prisoner as a witness in his 
own behalf whether he had not, while 
drunk, assaulted certain persons nam- 
ed, these matters not having been 
brought out in the examination in 
chief, and no defense of good char- 
acter having been set up. State v. 
Carson, 66 Me. 116. (2) Ona trial for 
an assault with intent to commit mur- 
der, it was error to permit the prose- 
cution to ask defendant, on cross- 
examination,.whether he had not as- 
saulted certain other persons with a 
deadly weapon, as to which he had 
not been examined in chief, and an 
objection that such evidence is im- 
material is sufficient. People v. 
Bishop, 22 P. 477, 81 Cal. 118. 


24. Commission of crimes see in- 
fra § 1095. 


25. Brashear v. Commonwealth, 
LOSS! Wi 21 DSK y.? 492s o"State vy. 
Gaffney, 276 P. 873, 151 Wash. 599 (re- 
viewing authorities and repudiating 
State v. Smith, 259 P. 711, 145 Wash. 
250, holding a contra rule). 


fa] Thus, in a liquor prosecution, 
objection to cross-examination re- 
garding improper relation between 
state witness and woman during in- 
vestigation of defendant’s case is 
properly sustained. State v. Gaffney, 
bie P. 873, 151 Wash. 599, 65 A.L.R. 


[b] Intercourse before marriage.— 
Accused’s testimony that he had been 
twice married and divorced was held 
not to justify cross-examination as to 
seduction of or fornication with, his 
wives, before marriage. Brashear v. 
Carr maawreate, 199 °S.W. 21, 178 Ky. 
492. 


26. Wehenkel v. State, 218 N.W. 
137, 116 Neb. 498; Yeager v. State, 
294 S.W. 200, 106 Tex.Cr. 462. 


27. Caples v. State, 104 P. 493, 3 
Okl.Cr. 72, 26 L:-R.A.N.S. 1033; Price 
v. State, 98 P. 447, 1 Okl.Cr. 358. 


28. In re Kasson’s Estate, 59 P. 
950, 127 Cal. 496; Commonwealth v. 
Vanccunegr’ 143 N.E. 337, 248 Mass. 
403. 


29. People v. Un Dong, 39 P. 12, 
106 Cal. 83. 


{a] Error not cured.—The error in 
allowing such question was not cured 
by the witness’ negative answer or 
by the exclusion of other discrediting 
questions. People v. Un. Dong, 39 P. 
12, 106 Cal. 83. 


30. People v. Denby, 40 P. 1051, 
108 Cal. 54; People v. Adams, 244 P. 
106, 76 Cal.App. 178. 


31. Cole v. State, 75 So. 261, 16 Ala. 
Apps 55° *Cockrill v.7Hallaiev Pe 313) 
76 Cal. 192; Pennsylvania Co. v. Bray, 
25 N.E. 439, 125 Ind. 229. See also 
State v. Wooderd, 20 Iowa 541 (hold- 
ing that it is improper to ask a wit- 
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place passed under an assumed name,?° or whether he 
was not impeached as a witness on the trial of an- 
other cause,*! or interrogated as to the unlawful 
nature of his océupation,*” his habits of drinking and 
gambling,** or his visits to houses of ill fame.** 
female witness cannot be asked on cross-examination 
as to her having had sexual intercourse with men*® 
not her husband,*® or whether she has been practic- 


A 


ness on cross-examination if he was 
not “sugcessfully impeached” as a 
witness on the trial of another case). 


[a] For example, where defendant 
asked a witness for plaintiff on cross- 
examination if his general reputation 
for truth had not been impeached in 
a previous case, and if a suit for dam- 
ages was not pending against him on 
account of his false swearing in that 
case, an objection to such question 
was properly sustained. Pennsylva- 
nia Co. v. Bray, 25 N.E. 439, 125 Ind. 


229. 
82. People v. Hamblin, 8 P. 687, 68 
Cake i 0n- 


33. Hayward v. People, 96 Ill. 492. 
See also Gifford v. People, 87 Ill. 210. 


[a] Thus it was error to compel a 
defendant, on trial for murder, against 
objection, to testify on cross-exam- 
ination that he had frequented sa- 
loons, and at divers times drank, and 
played cards and billiards in saloons. 
Hayward v. People, 96 Ill. 492. 


34. McDuffie v. State, 49 S.E. 708, 
me Ga. 580; Gifford v. People, 87 Ill. 


35. Ga.—Wheeler vy. State, 97 S.E. 
408, 148 Ga. 508. 


Idaho.—State v. alverd, 272 P. 1010, 
47 Idaho 162. 


La.—State v. Mischiro, 115 So. 909, 
165 La. 705. 
Mass.—Commonwealth v. Vanden- 
hecke, 143 N.E. 337, 248 Mass. 403. 
vVt.—State v. Stimpson, 62 A. 14, 78 
Mee 124, 1 L.R.A.N.S. 1153, 6 Ann.Cas. 
639. 


Va.—Howel v. Com., 5 Gratt. (46 
Va.) 664. 
{a] Thus, in a homicide case, the 


court properly refused to permit de- 
fendant to ask “deceased’s wife on 
cross-examination whether she lived 
with a man other than her husband, 
where offered for the purpose of af- 
fecting her credibility as a witness. 
Commonwealth vy. Vandenhecke, 143 
N.E. 337, 248 Mass. 408. 


[b] Criminal conversation .— A 
woman, sworn as a witness to prove 
rape alleged to have been committed 
on her, cannot be interrogated as to 
a criminal connection with any other 


person. Wheeler v. State, 97 S.E. 408, 
148 Ga. 508. 
36. In re Gird’s Estate, 108 P. 499, 


157 Cal. 534, 1837 Am.S.R. 131. 


fa] Thus, in a proceeding for dis- 
tribution of a decedent’s estate claim- 
ed by two illegitimate children, the 
mother who was the wife of another 
man, and who had testified to her re- 
lations with decedent, was asked on 
cross-examination how many men she 
had had sexual intércourse with since 
her husband left her, and who they 
were. It was hela that an objection 
was properly sustained as it was not 
proper in. order to impeach the wit- 
ness, aS questions on cross-examina- 
tion to show general immorality or 
specific acts of immorality are not al- 
lowable, the impeachment of witness- 
es being limited to the mode prescrib- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


> te 


§ 1094] 


ing prostitution,’? or has borne bastard children,*§ 
It has been held in one of the 
latter jurisdictions that greater laxity is permitted in 
some instances as in the ease of a rape prosecution, 
where an inquiry into the chastity of the proseeu- 
trix is permitted on her cross-examination.*°® 
extent of such cross-examination, however, rests 
largely in the discretion of the court.*} 
a witness may always be cross-examined as to specific 


and their color.®® 


acts or facts tending to discredit 
matters are relevant to the issue*? 


ed by the code of civil procedure. In 
re Gird’s Estate, 108 P. 499, 157 Cal. 
534, 137 Am.S.R. 131. 


387. People v. Vatek, 236 P. 163, 71 
Cal.App. 453. 


38. Smiley v. State, 118 S.E. 713, 
156 Ga. 60; Morgan v. State, 86 S.E. 
281, 17 Ga.App. 124; Koll v. Union R. 
Cose4g As’ 392, 23) Ril. 172; 91 AmsS.R, 
614: Kennington v. Catoe, 47 S.E. 719, 
68 S.C. 470. 


[a] How many children born to 
unmarried woman.—Kennington  v. 
Gatoe, 47 S.EX 719,68 S.C. 470. 


39. Kennington v. Catoe, supra. 


40. State v. Rivers, 74 A. 757, 759, 
82 Conn. 454. 


“In a case of this character a broad 
latitude of cross-examination should 
be allowed the accused to test the 
veracity of such a witness. For that 
purpose, although chastity of the 
complainant is not strictly in issue, 
courts may properly in such cases 
permit the accused to inquire on 
eross-examination as_ to particular 
acts of immorality and unchastity of 
the complainant, either before or aft- 
er the date of the alleged assault, 
which tend to show that such witness 
is unreliable and unworthy of credit.” 
State v. Rivers, supra. 


[a] For example, where complain- 
ant, in testifying to the circumstanc- 
es leading up to the assault, stated 
that accused asked her to go into the 
bedroom with him, that she refused 
and he insisted, when she told him 
that she had never been with any- 
body, and would not go with him, it 
was error to exclude questions asked 
her on  cross-examination as_ to 
whether a year before she and an- 
other girl had not slept in the same 
bed with a certain man, and wheth- 
er she had not admitted it in police 
court, and whether she had not dur- 
ing the past year and a half had an 
indecent picture taken of herself, 
since, if her testimony that she had 
made the statement to accused was 
willfully false, the jury might not 
have accepted other parts of her tes- 
timony, and if she had admitted her 
previous unchaste acts the jury 
might have thought it improbable 
that she made the claimed statement 
to accused, and, in testifying to the 
statement made to accused, she, in ef- 
fect, testified that she was chaste 
previous to the assault. State v. Riv- 
ers, 74 A. 757, 82 Conn. 454. 


41. State v. Rivers, supra. 


42. Ariz.—Fuqua v. State, 165 P. 
Sel. UO Ariz..40: 


Cal.-—People vy. Degnen, 234 P. 129, 
70 Cal.App. 567. 


Mass.—Com. y. Brady, 18 N.E. 568, 
147 Mass. 583. 


N.Y.—Zopfi v. Smith, 8 N.Y.S. 876, 
55 Hun 547. 


Okl.—Cannon vy. Territory, 
622, 1 Okl.Cr. 600. 


[70 C. J.—56] 


SORE: 


A) 


WITNESSES 


The 
Of course, | proper.*t 


him, where such 
or ryelate to mat- 


Tex.—Russell v. State, 228 S.W. 


948, 88 Tex.Cr. 582. 


[a] For example (1) in a prosecu- 
tion for rape it was error to limit ac- 
cused’s cross-examination of the 
prosecutrix to direct questions as to 
immoral relations on specified occa- 
sions, but he should have been per- 
mitted to prove her misconduct indi- 
rectly by proof of circumstances 
from which the jury might infer her 
misconduct. People v. Degnen, 234 P. 
129, 70 Cal.App. 567. (2) In a prose- 
ecution for introducing intoxicating 
liquors into the state, where the de- 
fense was that liquor was for per- 
sonal use, and not for illegal disposi- 
tion, the. state had right to test the 
matter of defendant’s purpose in in- 
troducing liquors by cross-examina- 
tion into that issue, and questions as 
to whether it was the first time he 
had brought liquors into the state, 


raised for the first time by defend- 
ant’s evidence in chief. Fuqua v. 
State Go Poli Toy Arizn «40cm iS) 


On cross-examination of the prosecu- 
trix, in a prosecution for rape, ac- 
cused may ask questions tending to 
prove that she had previously willing- 
ly submitted herself to his carnal 
embraces, or tending to affect her 
credibility, limited only by her tes- 
timony on direct examination, espe- 
cially where she testified that ac- 
cused’s previous conduct had led her 
to believe that she could trust him. 
People v. Degnen, supra. 


43. State v. Friend, 230 N.W. 425, 
210 Iowa 980. 


{a] Thus defendant denying that 
he had during a previous trial at- 
tempted to improperly influence the 
jurors was properly cross-examined 
on such subject, State v. Friend, 230 
N.W. 425, 210 Iowa 980. 


44. See cases infra this note. 


{a] Violating Sunday law.—In a 
prosecution for violating the Sunday 
liquor law it is not error to permit 
counsel for the state to ask defend- 
ant, as a witness in his own behalf, 
for the purpose of discrediting him, 
whether he had not kept his place 
open for businesg and sold beer on 
Sundays prior to the date of the of- 
fense charged, although such evi- 
dence may be also used to make out 
the offense against him. Dickey v. 
State, "€LTexiCr.)\ (56 SiW24627. 


[b] Use of assumed name.—Duffy 
Vie Otate doom ALSO sel bl Mid, 6456s 
Mauzy.v. State, 174 N.W..,.325, 103 
Neh. 775; Wadlington v. Coyne, 207 
N.W.. 539, 49 S.D. 563; State v. Sys- 
inger, 125.N.W. 879, 25.S.D. 110, Ann. 
Cas.1912B 997; McCarty v. Hartford 
INSs CO MOUs + Ore OO Re x.OLVLA DD. 
122; Kirschner vy. State, 9 Wis. 140. 


tc] Possession of stolen property. 
—State v. Scruggs, 116 So. 206, 165 
La. 842; Longoria v. State, 188 S.W. 
987, 80 Tex:Cr, 121. ; 


[d] Prostitute.—McVey v. State, 
76 N.W. 438, Doe NeD we huiieGie, at, as 
l sought to impeach a witness because 
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ters brought out on direct examination of the wit- 
ness.48 Notwithstanding this prohibition against an 
inquiry inio particular specific acts in these latter ju- 
risdictions, the rule being either ignored or stated not 
to be applicable, there are instances in such juris- 
dictions of questions into particular acts of miscon- 
duct or immorality that have been sustained or held 
In any event, after an inquiry into the 
commission of a particular act of misconduct or im- 
morality, no further interrogation into the details 
thereof may be made.*® 


she is a prostitute, inquiry should be 
made as to that fact, and not with 
reference to habits, as in the case at 
bar, the frequenting of wine rooms, 
which are not characteristics peculiar 


to prostitutes alone); Sanford v. 
State, 46 S.W.(2d) 307, 120 Tex.Cr. 
249; Hastings v. State, 43 S.W.(2d) 


113, 119 Tex.Cr. 507;).Smith v. State, 
217 S.W. 154, 86 Tex.Cr. 455; Wilson 
v. State, 160 S.W. 967, 71 Tex.Cr. 426; 
Brittain v. State, 85 S.W. 278, 47 Tex. 
Cr. 597; Hall v. State, 66 S.W. 783, 
43 Tex.Cr. 479; State v. Coella, 28 
LE rf eS WIENS 9 ae 


[e] Illicit relations.—State v. 
Williams, 163 P. 1104, 49 Utah 320; 
State v. Jones, 142 P. 35, 80 Wash. 588. 


{f] Bastard  children.—Campbell 
v. State, 23 Ala. 44; Roseborough v. 
State, 1 S.W.(2d) 6380, 108 Tex.Cr. 494; 
Exon v. State, (Tex.Cr.) 33 S.W. 336. 


{g] Living in adultery.—Terri- 
tory v. De Gutman, 42 P. 68, 8 N.M. 
923 “State, Vv. comith, 2259) ) 71a AS 
Wash. 250; State v. Arnold, 227 P. 
505, 130 Wash. 370. 


[h] Renting property to prosti- 
tutes.—A witness shown to have been 
the proprietor of a saloon may be 
asked, on cross-examination, for the 
purpose of discrediting him, if he 
was engaged, at a time not too re- 
mote, in the business of renting his 
property to prostitutes. Yeager v. 
State, 256 S.W. 914, 96 Tex.Cr. 124. 


fi] Being a kept woman.—Thomp- 
son v. State, 34 S.W. 629, 35 Tex.Cr. 
511; Exon vy. State, 26 S.W. 1088, 33 
Tex.Cr. 461. 


[ij] Stopping at hotel with girl.— 
Cross-examining defendant, charged 
with violation of the White Slave 
Traffic Act, as to stopping at a hotel 
with the same girl, following return 
from the trip charged, is proper. 
Bonness v. U. S., 20 F.(2d) 754. 


{k] Living with woman who kept 
house of ill fame.—State v. Ward, 49 
Conn. 429. 


_45. Zeigler v. Oil Country Special- 

ties Mfg. Co., 196 P. 603, 108 Kan. 589; 
Walker v. Rogers, 273 S.W. 439, 209 
Ky. 619; Hays v. State, 199 S.W. 621, 
82 Tex.Cr. 427; Kirksey v. State, 135 
S.W. 577, 61 Tex.Cr. 641. 


[a] For example, where accused 
was permitted to show that a state’s 
witness had gambled and taken social 
drinks with accused, it was proper to 
refuse to permit him to inquire into 
the details of those matters. Kirk- 
Pye v: State, 135 S.W. 577, 61 Tex.Cr: 


[b] Advertising by physician.— . 
Where a physician on cross-examina- 
tion admitted that he advertised, fur- 
ther questions as to the effect of ad- 
vertising on his admission into medi- 
ical associations, asked for the pur- 
pose of impeachment, were properly 
excluded. Zeigler v. Oil Country Spe- 
ost Mfg. Co., 196 P. 603, 108 Kan. 


[c] Extent of participation in liq- 
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[§ 1095] (c) Crimes+®%—aa. Commission. 
cept for a few jurisdictions which prohibit the cross- 
examination of a witness as to his commission of par- 
ticular crimes,*® short of conviction,** indictment, 


WITNESSES 


Ex- 


legal charge, or prosecution,*® this sometimes by rea- 


uor business.—In a suit for damages 
for assault, after plaintiff had testi- 
fied on cross-examination that he was 
not engaged in the liquor business 
very much, exclusion of the question, 
“How much?” is not erroneous, since 
the fact which the witness admitted 
was the only fact provable against 


him. Walker v. Rogers,. 273 S.W. 
439, 209 Ky. 619. 
{d] Details of desertion from 


army.—In a prosecution for murder, 
it was error, after asking a witness 
if he was not a deserter from the 
army and his reasons for such deser- 
tion, to inquire as to details, circum- 
stances, and incidental matters. 
ays v. State, 199 S.W. 621, 82 Tex.Cr. 


Details of commission of crime see 
infra § 1095. 


ite Proof generally see supra § 
50 


46. U.S.—Lennon v. 
(2d) 490; Terzo v. U.S., 


Ala.—Woodward v. 
156, 19 Ala.App. 577. 


Ill.—People v. McGovern, 138 N.E. 
632, 307 Ill. 373; People v. Halpin, 114 
N.E. 932, 276 Ti. 363; People v. New- 
man, 103 N.E. 589, 261 Ill. 11. 


Iowa.—State v. Johnson, 245 N.W. 
728, 215 Iowa 483. 


Ky.—Duroff v. Commonwealth, 232 
S.W. 47, 192 Ky. 31; Hoskins v. Jack- 
son, 160 S.W. 174, 155 Ky. 638. 


Me.—State v. Carson, 66 Me. 116. 


eT ee v. State, 118 A. 147, 
140 Md. 647. 


Neb. sah v. State, 51 N.W. 315, 
34 Neb. 48. 


N.J.—State v. Bossone, 95 A. 969, 88 
N.J.Law 45 [aff 99 A. 310, 89 N.J.Law 
724]. 


Okl.—Gabler v. State, 243 P. 981, 33 
Ok1.Cr. 317; Jones v. State, 201 P. 664, 
20 Okl.Cr. 154. 


But see Holmes v. State, 157 S.W. 
487, 70 Tex.Cr. 423 (witness could be 
asked whether he had committed more 
than twenty burglaries in a stated 
time). 


[a] ‘ For example (1) in a criminal 
prosecution against two foreigners, 
the act of the attorney for the com- 
monwealth in asking one of them if 
he had not murdered and robbed his 
father in a foreign country was im- 
proper. Duroff v. Commonwealth, 232 
S.W. 47, 192 Ky. 31. (2) Cross-exam- 
ination of witness as to possession of 
a still was held not a proper attack 
on the credibility of the witness. 
Terzo v. U. S., 9 F.(2d) 357. 


[b] Forgery.—(1) It was improp- 
er to show by a witness on cross- 
examination that he had been guilty 
of forgery. Hoskins v. Jackson, 160 
S.W. 174, 155 Ky. 638. (2) In a pros- 
ecution for receiving stolen goods, 
cross-examination of traverser con- 
cerning matters relating to the crime 
of forgery was improper, and the re- 
fusal of the court to stop the exam- 
ination was error. McAllister y. 
State, 118 A. 147, 140 Md. 647. 


[ec] Felony.—It was error to per- 
mit cross-examination as to commis- 
sion of another felony. People vy. 
Newman, 103 N.E. 589, 261 Ill. 11. 


UW. Si 20 Gk 
y F.(2d) 357. 
State, 99 So. 


[d] As predicate for impeach- 
ment.—Cross-examination of defense 
witness as to burglary previously 
committed is not improper, where the 
prosecutor was laying predicate for 
impeachment. Jones v. State, 27 S. 
W.(2d) 658, 115 Tex.Cr. 418. 


[e] Fact that question is answered 
in negative does not cure the error 
of admitting it. Elliott v. State, 51 
N.W. 315, 34 Neb. 48. 


47. Lennon v. U. S., 20 F.(2d) 490; 
State v. Bossone, 95 IN. 969, 88 N.J. 
re 45 [aff 99 A. 310, 89 N.J.Law 
724] 


Cross-examination as to conviction 
see infra § 1097. 


48. Ballew v. State, 260 S.W. 1045, 
97 Tex.Cr. 325; Willis v. State, 167 
S.W. 352,74 Tex.Cr. 98. 


[a] For example (1) a question 
on cross-examination of a state’s wit- 
ness as to whether. he had not run 
away with another man’s wife was 
properly excluded, in the absence of 
any showing that the witness had 
been indicted, or that any complaint 
had been filed against him. Willis v. 
State, 167 S.W. 352, 74 Tex.Cr. 98. (2) 
Testimony on cross-examination of a 
witness as to her attempts to shoot 
and poison certain persons, not cul- 
minating in prosecution, was properly 
excluded. Ballew v. State, 260 S.W. 
1045, 97) wex:-Croi325. 


Cross-examination as to accusation, 
indictment, etc., see infra § 1096. 


49. See statutory provisions. 


{a] In Pennsylvania (1) by reason 
of Act March 15, 1911 (P. L. p 20), no 
inquiry may be made on the cross- 
examination of accused as to his com- 
mission of another crime. Common- 
wealth v. Pava, 112 A. 1038, 268. Pa. 
520; Commonwealth v. Diagicobbe, 85 
Pa.Super. 305. (2) ‘Under this stat- 
ute, however, a defendant who had 
produced evidence of his good repu- 
tation or character could, when he 
took the stand in his own behalf, be 
cross-examined as to commission of 
other offenses. Commonwealth  v. 
Garanchoskie, 96 A. 518, 251 Pa. 247. 
(3) As violating this statute it was 
held error, in a prosecution for fe- 
loniously entering a dwelling and 
stealing whisky, to permit the dis- 
trict attorney to ask defendant 
whether he had ever been in the boot- 
legging business, where no evidence 
had been introduced by defendant to 
establish his own good character, 
where no questiong had been asked 
by defendant of the’ witnesses for the 
prosecution with a view to establish- 
ing defendant’s character, and where 
he did not testify against any code- 
fendant charged with the same of- 
fense. Commonwealth v. Pezzner, 78 
Pa.Super. 286. (4) On the other 
hand, it was held no violation of the 
statute, in a prosecution for murder 
in the second degree, defendant's: 
eredibility being in issue, that the 
trial judge permitted the district at- 
torney to ask defendant on cross-ex- 
amination whether it was not a fact 
that his purpose in a particular city 
was the same purpose he had else- 
where, to look up a man. Common- 
wealth v. Pava, ‘supra.’ (5) Care 
should be taken not to confuse cross- 
examination to show motive or affect 
credibility as to incidents that may 
be of criminal nature but connected 
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son of a statutory provision,*® it is usually held that, 
for the purpose of impeachment and as bearing on his 
credibility, a witness may be interrogated in cross- 
examination as to his commission®® of a crime, or 


‘ 


with the crime on trial. Common- 
wee v. Quaranta, 145 A. 89, 295 Pa. 


50. U.S.—Murray v. S.,4 10): 
(2d) 409 [cert den 46 Sct. 486, 271 
U.S. 673,70 L.Ed. 1144]; Fahy v. U. So 
10 F.(2d) 409 [cert den 46 S.Ct. 486, 
271 U.S. 6738, 70 L.Ed. 1144]; Weis- 
flog v. U. S., 091 F. 3397 Christopoulo 
Vs U.Si3) 2309E 7 8857145" CiCrAs8: 


Ark.—Cabe v. State, 30 S.W.(2d) 
855, 182 Ark. 49; Duckett v. State, 299 
S.W. 1004, 175 "Ark. 1169; Bowlin v. 
State, 1 S.w. (2d) 5538, 178 Ark. 1115; 
Sullivan v. State} 286 S.W. 939, 171 
Ark. 768; Whittaker v. State, 286 S. 
WECOSTs 171 Ark. 762; Miller v. State, 
286 S.W. 949, 171 Ark. 756; Stanley 
v. State, 285 S.W. 17, 171 Ark. 536; 
Daniels v. State, 272 S.W. 833, 168 
Ark. 1082; Lytle v. State, 259 S.W. 
394, 163 Ark. 129; Noyes v. State, 256 
S.W. 68, 161 Ark. 340; Pillow v. State, 
254 S.W. 462, 160 Ark. 195; Clayton 
v. State, 252 S.W. 589, 159 Ark. 592; 
Turner v. State, 244 S.W. 727, 155 Ark. 


443; Barron v. State, 244 S.W. 331, 
155 Ark. 80; Clift v. State, 243 S.W. 
955, 155 Ark. 37; Morgan v. State, 


241 S.W. 868, 154 Ark. 139% Pearrow 
v. State, 225 S.W. 308, 146 Ark. 201; 
Jordan v. State, 217 S.W. 788, 141 


Ark. 504; Nelson vy. State, 212 S.W. 
93, 139 Ark. 13; Smedley v. State, 197 
S.W. 275, 180 Ark. 149; Turner. v. 


State, 195 S.W. 5, 128 Ark. 565; Han- 
kins v. State, 145 S.w. 524, 103 Ark. 


cet Carr v. State, 99 S.W. 331, 81 Ark. 


Conn.—State v. Chupisane 
899, 103 Conn. 453. 


Hawaii.—tTerr. v. Wan Hoy, 24 Ha- 
waii 721. 


l1.—People v. Bond, ae N.E. 14, 
ost. Tl. 490, 1 A.L.R. 1397 


Ind.—Pickerill v. Home Realty Co., 
136 N.E..850, 79 Ind.App. 447. 


Kan.—State v. Bolton, 207 P. 653, 
111 Kan. 577; Tersina v. Liverpool & 
London Globe Tus. Cor, 1694 P 5590102 

an 


La.—State v. Montgomery, 127 So. 
601, 170 Lia. 203; State v. Hollings- 
worth, 106 So. 662, 160 La. 26; State 
Vv. Foster, 95 So. 5386, 153 La. 154; 
Bee v. Manuel, 63 So. 174, 133 La. 


Mich.—People v. Luce, 178 N.W. 54, 
210 Mich. 621. Contra People v. Got- 
shall, 82 N.W. 274, 123 Mich. 474. 


aie. e v. Sherry, 64 S.W.(2d) 


130 A. 


N.H.—State v. Archer, 54 N.H. 465. 


N.M.—State v. Parks, 183 P. 433, 
25' HN.M.9395" 
N.Y.—People v. Malkin, 164 N.E. 


900, 250 N.Y. 185; People v. McCor- 
mack, 32 N.E. 26, 135 N.Y. 663, 4 Silv. 
A. 652; Spiegel v. Hays, 22 N.E. 1105, 
118 NY. 660; People v. Hooghkerk, 
96 N.Y. 149, 67 How.Pr. 256,.2, Nov: 
Cr. 204; People v. Irving, 95 N.Y. 541, 
2 N.Y.Cr. 171 [aff 31 Hun 614. 2 N.Y. 
Cr. 47]; People v. Follette, 149 N.Y.S. 
888, 164 App.Div. "272, 32 N.Y.Cr. LOS 
People v. Nelson, 130 N.Y.S. 488, 145 
App.Div. 680, 26 N.Y.Cr. 197; Maine 
v. People, 9 Hun 113. 


N.C.—State v. Colson, 139 S.E. 230, 
194 N.C. 206. 
N.D.—Larson vy. Russell, 176 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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guilt thereof,®! where such crime reflects on his integ- 
rity or credibility as a witness,°? subject, however, to 
his right to refuse to answer incriminating ques- 
It has been said that there can be no 
cross-examination as to the commission of a crime 
if it tends to ineriminate the witness.>4 


tions.°3 


998, 45 N.D. 33; State v. Denny, 117 
N.W. 869, 17 N.D. 869; State v. Roz- 
um, 80 N.W. 477, 8 N.D. 548. 


Ohio.—Ocean Accident & Guaran- 
tee Corporation v. Schmitkin, 187 N.E. 
133, 45 Ohio App. 321. 


Okl.—Irvine v. State, 1383 P. 259, 
10 Okl.Cr. 4; Fowler v. State, 126 P. 
831, 8 Okl.Cr. 130. 


Tex.—Dulin v. State, 181 S.W. 1105, 
60 Tex.Cr. 376. 


B.C.—Rex v. Mulvihill, 19 B.C. 197. 


[a] Fraudulent disposition of 
mortgaged property.—Dulin v. State, 
131 S.W. 1105, 60 Tex.Cr. 376. 


{b] Defrauding mortgagee by dis- 
posing of mortgaged property.—On 
trial for larceny of cattle, which de- 
fendants claimed to have purchased 
from the owner’s agent, where the 
government relied largely on testi- 
mony of the owner and the agent, 
eross-examination of the owner to 
show that he had been secretly and 
in fraud of a mortgagee disposing of 
the cattle should have been permit- 
ted. Weisflog v. 'U. S., 291 F. 339. 


[cl] False testimony.—(1) It was 
reversible error to prevent defendant 
from showing, on cross-examination 
of witnesses, what the facts were as 
to which they were found by the Unit- 
ed States district court, in actions 
wholly different from the present ac- 
tion, to have given false testimony. 
Larson y. Russell, 176 N.W. 998, 45 
N.D. 33. (2) It was reversible error 
to prevent defendant from showing 
by way of impeachment, on cross- 
examination of witnesses, that at the 
trial of certain other actions in the 
United States district court, involv- 
ing a wholly different subject matter, 
the court found that they had com- 
mitted perjury in fact. Larson v. 
Russell, supra. 


{d] Liquor violations.—(1) In an 
assault prosecution, permitting the 
state to cross-examine defendant’s 
witness as to whether he had sold 
liquor in violation of law was held 
not error, since the questions affected 
credibility. Noyes v. State, 256 S.W. 
63, 161 Ark. 340; Pillow v. State, 254 
S.W. 462, 160 Ark. 195; Clayton v. 
State, 252 S.W. 589, 159 Ark. 592; 
State v. Sherry, (Mo.) 64 S.W.(2d) 
238. (2) Accused may be impeached 
on cross-examination by asking him 
as to his unlawful selling of intoxi- 
cating liquors. Hankins v. State, 145 
S.W. 524, 103 Ark. 28. (3) In a pros- 
ecution for grand larceny by stealing 
corn, questions to a witness as to 
whether he did not peddle liquor for 
accused, whether the witness worked 
at a still for accused, and whether 
the witness was paid in the product 
of accused’s corn, did not constitute 
error, being calculated to elicit facts 
affecting the credibility of the wit- 
ness. Clayton v. State, supra. 


[e] Felony or misdemeanor.—For 
the purpose of impeaching his credi- 
bility, defendant may be cross-exam- 
ined as to the commission of other 
felonies or misdemeanors. State v. 
Foster, 95 So. 536, 153 La. 154. 


{f] Homicide.—In a _ prosecution 
for grand larceny, permitting the 
prosecuting attorney to ask accused 
testifying as a witness whether he 
had not committed murder is proper. 
Clayton v. State, 252 S.W. 589, 159 
Ark. 592. 
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Se 


tations.®§ 


Coun- | ed as a witness, 

[g] Larceny.—(1) Morgan _ v. 
State, 241 S.W. 868, 154 Ark. 139. (2) 
In an action against insurer on judg- 
ment obtained against the owner of a 
truck, an employee in charge of the 
truck at the time of the accident is 
properly cross-examined with refer- 
ence to theft of automobile for pur- 
pose of affecting his credibility. 
Ocean Accident & Guarantee Corpora- 
tion v. Schmitkin, 187 N.E. 133, 45 
Ohio App. 321. 


{h] Burglary.—In a prosecution 
for receiving stolen goods, the prose- 
cuting attorney was entitled to ask 
accused on his’ cross-examination 
whether he had committed other bur- 
glaries for the purpose of affecting his 
credibility. Daniels v. State, 272 S.W. 
833, 168 Ark. 1082. 


[i] Similar crimes of defendant as 
witness.—(1) Where defendant in a 
prosecution for grand larceny took the 
stand in his own behalf, the court 
properly permitted the state to exam- 
ine him concerning other similar 
crimes about the time the crime in 
question was charged to have been 
committed to test his credibility. 
Pearrow v. State, 225 S.W. 308, 146 
Ark. 201. (2) In a prosecution for 
possessing a still, cross-examination 
as to defendant’s being caught at an- 
other distillery after arrest was held 
competent as affecting credibility. 
Miller v. State, 286 S.W. 949, 171 Ark. 
756; Smedley v. State, 197 S.W. 275, 
130 Ark. 149 (in seduction prosecution, 
cross-examination of accused as to 
whether he had been involved in a 
previous similar difficulty is proper to 
affect his credibility as a witness). 
(3) In a prosecution of defendant 
and witness for carnal abuse of the 
prosecutrix and a companion, an in- 
quiry to witness on cross-examina- 
tion as to a similar scrape with an- 
other girl four years before, answered, 
“No, sir; oh, yes, sir; it didn’t go in- 
to court,” was competent as testing 
credibility of witness. Clift v. State, 
243 S.W. 955, 155 Ark.'37. (4) In a 
prosecution for cattle stealing, ques- 
tions to defendant on cross-examina- 
tion whether he had not stolen cer- 
tain other cattle is competent. 
Duckett v. State, 299 S.W. 1004, 175 
Ark. 1169. (5) Ina prosecution for 
larceny, testimony of defendant and 
another witness on cross-examination 
as to participation in other thefts was 
held admissible for the purpose of af- 
fecting the credibility of the wit- 
nesses. State v. Bolton, 207 P. 653, 
111 Kan. 577. (6) Ina prosecution 
for taking indecent liberties with a 
female child, where defendant testi- 
fied that he had not done so with her 
or any other person, it was proper to 
cross-examine him as to such matter. 
ibe v. Luce, 178 N.W. 54, 210 Mich. 


[ij] Preparation for commission of 
crime.—Asking a witness whether ac- 
cused and the witness were preparing 
to commit a crime was held relevant, 
on the question of credibility of the 
witness. State v. Montgomery, 127 So. 
601, 170 La. 208. 


[k] Operating unlicensed saloon.— 
Whether the witness ran a saloon 
without a license in violation of law is 
a proper question on cross-examina- 
tion of the witness. State v. Denny, 
117 N.W. 869, 17 N.D. 519. 


[1] Violating liquor laws.—Christo- 
poulo v. U. S., 230 F. 788, 145 C.C.A. 
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sel should not make inquiry into the commission 
of a crime unless there is evidence to warrant 
No inquiry can be made as to a crime which, 
if committed, was barred by the statute of limi- 
Where accused is being cross-examin- 


the details of another offense sim- 


98; Cabe v. State, 30 S.W.(2d) 855, 
182 Ark. 49; Barron v. State, 244 S. 
W. 331, 155 Ark. 80; Tersina v. Liver- 
pool & London & Globe Ins. Co., 169 P. 
559, 102 Kan. 87; State v. Sherry, 
(Mo.) 64 S.W.(2d) 238; State v. Col- 
son, 139 S.B. 230, 194 N.C. 206; Irvine 
Vv. State, 183'¥P." 259) 10" OkLiGr 45 
Fowler v. State, 126 P. 831, 8 Okl.Cr. 
130; Commonwealth v. Robzin, 78 Pa. 
Super. 290; State v. Hollister, 288 P. 
249, 157 Wash. 4. 


[m] Criminal intimacy.—Accused 
in a homicide case, testifying in his 
own behalf, may be asked on cross- 
examination as to whether or not he 
had been criminally intimate with a 
woman named, and if he had not 
threatened to kill anyone who went to 


see her. Carr v. State, 99 S.W. 831, 
81 Ark. 589. 
51. Dotterrer v. State, 88 N.E. 689, 


172 Ind. 357, 30 L.R.A.N.S. 846; State 
v. Phillips, 218 N.W. 355, 55 N.D. 269; 
ee v. Oien, 145 N.W. 424, 26 N.D. 


[a], Actual guilt without convic- 
tion may be shown on cross-examina- 
tion. Dotterrer v. State, 88 N.E. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846. 


52. Jordan v. State, 217 S.W. 788, 
141 Ark. 504; Pickerill v. Home Real- 
ty Co., 136 N.E. 850, 79 Ind.App. 447. 


{a] Thus a witness may, within 
the bounds of propriety, to be con- 
trolled by the trial court, be required 
to answer, as to statements made 
or crimes committed by him which 
indicate a debased and depraved con- 
dition of ‘mind, to affect his credibil- 
ity. Pickerill v. Home Realty Co., 136 
N.E. 850, 79 Ind.App. 447. 


53. See supra § 1089 note 35. 


Privilege of witnesses generally see 
supra §§ 869-912. 


54. State v. Miller, (Mo.) 22 S.W. 
(2d) 642; State v. Hillebrand, 225 S. 
W. 1006, 285 Mo. 290; State v. Potts, 


144 S.W. 495, 239 Mo. 403. 
{a] Thus (1) in a prosecution for 
larceny, excluding a question on 


cross-examination of state’s witness 
whether she had stolen an automobile 
is not error, since she could legally 
have refused to answer. State v. Mil- 
ler, (Mo.) 22 S.W.(2d) 642. (2) A 
witness may not be asked whether he 
took a woman to New Mexico for the 
purpose of operating a bawdyhouse. 
State v. Potts, 144 S.W. 495, 239 Mo. 
403. (8) Where defendant, who con- 
fessed to a murder while in camp as 
a soldier and subsequently repudiated 
his confession, claiming that he con- 
fessed so he would be sent home, tes- 
tified only to the making and falsity 
of the confession and to an alibi, 
cross-examination as to why he did 
not accuse himself of things he had 
done and why he did not accuse him- 
self of sticking up a drug store was 


erroneous and prejudicial. State v. 
Hillebrand, 225 S.W. 1006, 285 Mo. 
290. 

55. Rex v. Mulvihill, 19 B.C. 197. 


Insinuating, prejudicial, etc., ques- 
tions see supra § 1090. 


56. Curtis v. People, 211 P. 381, 72 
Colo. 350. 

[a] Mllicit relations.—In a statu- 
tory rape _ prosecution, defendant 


should not have been cross-examined 
as to alleged illicit relations with the 
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ilar to that for which he is being tried should 
Asking a witness whether 
he is a “fugitive from justice,” without designat- 
ing the particular crime which he had committed, 
is improper and prejudicial.®* It has been said that 
the propriety of a cross-examination of a witness into 
the commission of crimes depends on the circum- 
Where a witness 
has admitted on cross-examination that he has been 
engaged in a criminal pursuit, it is proper to refuse 


not be gone into.°? 


stances of the particular case.°® 


prosecutrix more than three years 
prior to the filing of the information, 
such offenses, if committed, being 
barred by the statute. Curtis v. Peo- 
ple, 211 P. 381, 72 Coloa 350; 


57. People v. Nelson, 130 N.Y.S. 
488, 145 App.Div. 680, 26 N.Y.Cr. 197. 


58. People v. Redding, 269 P. 197, 
93 Cal.App. 169. 


[a] Reason for rule.—‘‘The ‘par- 
ticular wrongful act’ of which defend- 
ant was accused, or which in fact he 
had theretofore committed, was left 
wholly to the conjecture of the jury, 
and without any evidence of the 
specific fact each member of the jury 
may have assumed that the crime, the 
consequences of which defendant was 
fleeing, was of the most heinous char- 
acter, and consequently that his tes- 
timony was unworthy of belief.” Peo- 
ple v. Redding, 269 P. 197, 198, 93 Cal. 
App. 169. 


59. See Sylvester v. State, 
187 N.H. 669. 


60. State v. McIntire, 12 N.W. 593, 
58 Iowa 572, 574. 


[a] Reason for rule.—‘We are not 
prepared to admit the moral character 
of a person who has been engaged in 
stealing for years, is any worse than 
that of a beginner. The former may 
be more expert, and have greater 
knowledge of the profession, but there 
is no essential difference in the moral 
character of each.” State v. McIntire, 
12 N.W. 598, 58 Iowa 572, 574. 


61. Conviction of crime see infra 
§ 1197. 


Proof generally see supra § 1045. 


oe U.S.—Urban v. U. S., 46 F. (2d) 
ZO. 


Ind.—Denny v. State, 129 N.E. 308, 
190 Ind. 76. 


Mich.—People v. Statkiewicz, 225 N. 
W. 540, 247 Mich. 260; People v. 
Nixon, 220 N.W. 889, 243 Mich. 630; 
People v. Murel, 196 N.W. 3876, 225 
Mich. 499; Driscoll v. People, 11 N.W. 
221, 47 Mich. 413; People v. Cummins, 
11 N.W. 184, 186, 47 Mich. 334. 


Neb.—Hill v. State, 60 N.W. 916, 
42 Neb. 503. 


Or.—State v. Bacon, 9 P. 393, 13 Or. 
143, 57 Am.R. 8. 


Pa.—Holtham v. Scranton R. Co., 
15 Pa.Dist. 401. 


See generally infra § 1098. 


[a] Inquiry into serious charge,— 
Driscoll v. People, 11 N.W. 221, 47 
Mich. 413. 


[b] Discretion not abused in al- 
lowing questions. — (1) Permitting 
cross-examination of accused as to his 
having been a witness in a prior mur- 
der case and as to his arrest in Chi- 
cago after shooting deceased, as af- 
fecting credibility is not prejudicially 
erroneous. . People v. Statkiewicz, 225 
N.W. 540, 247 Mich. 260. (2) Discre- 
tion is not shown to have been so 


(ind.) 
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been charged 


abused in permitting cross-examina- 
tion of accused and one of his wit- 
nesses as to indictments for violating 
the liquor law pending against them, 
where it was not shown that the court 
did not limit the consideration of the 
evidence to the question of the credi- 
bility of the witnesses. Denny v. 
State, 129 N.E. 308, 190 Ind. 76. (3) 
In a prosecution for taking indecent 
liberties with a girl, cross-examina- 
tion as to a former arrest for statu- 
tory rape was within the court’s dis- 
eretion. People v. Nixon, 220 N.W. 
889, 243 Mich. 680. (4) The asking 
of questions on cross-examination of 
defendant as, to previous arrests and 
confinement? which interrogatively 
stated dates, places, and offenses, and 
elicited negative, evasive, and affirma- 
tive answers, was not prejudicial er- 
ror. People v. Murel, 196 N.W. 376, 
225 Mich. 499. 


{c] Discretion not abused in re- 
stricting cross-examination. — Re- 
stricting examination of a witness 
with respect to a pending criminal 
prosecution against him to general 
facts with reference thereto was with- 
in the sound discretion of the court. 
Urban v. U. S., 46 F.(2d) 291. 


63. Ark.—Bates v. State, 30 S.W. 
890, 60 Ark. 450. 


Iowa.—Kitteringham v. Dance, 12 
N.W. 612, 58 Iowa 632. 


Ky.—Welsh v. Com., 60 S.W. 185, 
948, 1118, 63 S.W._984, 64 S.W. 262, 
ie Ky. 105, 111 Ky. 530, 23 Ky.L. 
151. 


Mass.—Commonwealth v. 
127 N.B.. 517, 235 Mass. 526. 


N.Y.—People v. Cassone, 78 N.E. 
287, 185 N.Y. 317; People v. Irving, 95 
INNES GELS PA INN Or Oa A NefalCr PIShatonyin aly Bre 
People, 8 Hun 562 [aff 72 N.Y. 571, 28 

People v. Goldenberg, 
921,..110 Mise. 556; 5 
Loewer’s Gambrinus Brewery Co. v. 
Bachman, 18 N.Y.S. 138. 


S.D.—State v. La Mont, 120 
1104.23) SsDea a: 


[a] Unfair practice.—In a prose- 
cution for robbery, a question to de- 
fendant’s secretary and bookkeeper as 
to whether she knew, and whether the 
complaining witness told her, that the 
federal authorities were following her 
up to find out that defendant had been 
selling dope, etc., was improper, as an 
attempt by unfair means to belittle 
defendant. Commonwealth vy. Homer, 
127 N.E. 517, 235 Mass. 526. 


64. U.S.—Edwards v. U. S., 18 F. 
(2d) 402. 


Ala.—Bigham v. State, 82 So. 192, 
208 Ala. 162. 


Colo.—Le Master vy. People, 131 P. 
269, 54 Colo. 416; Tollifson v. Peo- 
ple, 112 P. 794, 49 Colo. 219. 


Ill.—People v. Decker, 141 N.E. 710, 
310 [ll. 234; People v. Schultz-Knigh- 
ten, 115 N.H. 140, 277 Ill. 238. 


Homer, 


N.W. 


[§ 1096] bb. Accusation, Indictment, Etc.** 
though some latitude of discretion is allowed to the 
trial court,® it is quite generally held that the mere 
accusation of crime does not render the person ac- 
cused less worthy of credit,®° and that a witness can- 
not be asked on cross-examination whether he has 
with,** | 


ae 


[§§ 1095-1096 


to allow a further question as to how long he has 
been engaged therein.®° 


Al- 


accused of,°° informed 


Iowa.—Germinder v. Machinery 
Mut. Ins. Assoc., 94 N.W. 1108, 120 
Iowa 614. 


Ky.—Hudson Commonwealth, 170 
S.W. 620, 161 Ky 257. 


Mo.—State v. Edmundson, 218 S.W. 
864; Miller v. Journal Co., 152 S.W. 
40, 246 Mo. 722, Ann.Cas.1914B 679; 
eEate v. Wigger, 93 S.W. 390, 196 Mo. 


N.Y.—People v. Crapo, 76 N.Y. 288, 
32 Am.R. 302 [aff 15 Hun 269]; Peo- 
ple v. Veld, 139 N.Y.S. 788, 154 App. 
Div. 752, 29 N.Y.Cr. 5; Hannah v. Mc- 
Kellip, 49 Barb. 344; Hirsh v. Her- 
MaMa INE VESaed coe 


_ N.C.—State v. Wiggins, 
L71L NiC.-813. 


Okl.—Barnett v. State, 244 P. 830, 
384 OklLCr. 43; Winfield v. State, 191 
P2609), 38 “OkKNCri 25 Tes Wwisdonw ny. 
Statey 193 SP 003 cks Omer y alse 
Nelson v. State, 106 P. 647, 3 Okl.Cr. 
468; Caples v. State, 104 P. 493, 3 
Okl.Cr. 72, 26 L.R.A.N.S. 1033; Price 
Vii U. 483, 997%. Po 10d Ge 1 OKLECrig2 oe 
Arent Vil Us4S3098s Pal h0 poker: 


89 S.E. 58, 


S.D.—State v. La Mont, 120 N.W. 
11045 23.S.D. 174. 


Tex.—Wade v. State, 90 S.W. 503, 
48 Tex.Cr. 512. 


Wyo.—Eads v. 
17 Wyo. 490. 


[a] Possession of stolen goods.— 
Cross-examining defendant, charged 
with transporting a stolen automobile, 
relative to the possession of other 
cars found to have been stolen is er- 
roneous because the mere fact that a 
person is found.in possession of stolen 
cars, without substantial proof that 
he knew they were stolen, is not a 
violation of law. Edwards v. U. S., 
18 F.(2d) -402. 


[b] Charge for which incarcerated. 
—In a criminal prosecution, where 
a witness, who had been incarcerated 
with accused in the county jail, testi- 
fied to a conversation with accused, it 
was not error for the trial court to re- 
fuse to make the witness state, on 
cross-examination, upon what charge 
he had been incarcerated. Le Master 
v. People, 131 P. 269, 54 Colo. 416. 


Cross-examination as to charges 
permitted as inquiry into particular 
acts of misconduct see supra § 1094 
note 98 [i]. 


65. Pinson v. State, 78 So. 876, 201 
Ala. 522; Patton v. State, 72 So. 401, 
197 Ala. 180; Parnell v. State, 260 
S.W. 30, 163 Ark. 316; Holtham v. 
Scranton R. Co., 15 Pa.Dist. 401; Hads 
v. State, 101 P. 946, 17 Wyo. 490. 


[a] Discharge from employment.— 
‘Ts it not a fact that you were dis- 
charged from the employ of this Com- 
pany because of the fact that you had 
been stealing fares time and time 
again?’ is an improper question be- 
cause it tends to besmirch the char- 
acter of the witness without an op- 


State, 101 P. 946, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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against,°° or arrested,°? imprisoned or jailed prior to | convietion,®* or 


portunity to defend himself. Holtham 
vy. Scranton R. Co., 15 Pa.Dist. 401. 


66. Tollifson v. People, 112 P. 794, 
49:..Colos.219. 


67. iS. Coulston wi DU, Ss bleF- 
(2d) 178; Mitrovich v. U. S., 15 F. (2d) 
163; Terzo v. U. S., 9 F.(2d) 357; Fisk 
WAGs Seno, Bed 2. 


Ark.—Pannell v. State, 
30, 163 Ark. 316. 


Cal.—People v. Hamblin, 8 P. 687, 
68 Cal. 101; People v. Elster, 3 P. 884. 


Colo.—Tollifson v. People, 112 P. 
794, 49 Colo. 219. 


Conn.—Hayward v. Maroney, 85 A. 
379, S86 Conn. 261. 


* I1l.—People v. Garippo, 151 N.E. 584, 

$21 Ill. 157; People v. Bond, 118 N.E. 
145281 M11. 490, 1°A-L.R. 13975. People 
v. Schultz-Knighten, 115 N.H. 140, 
2 T1238: 


Towa.—State v. Brown, 69 N.W. 277, 
100 Iowa 50. But see State v. Bren- 
nan, 169 N.W. 744, 185 Iowa 73 (in a 
prosecution for homicide where de- 
fendant took the stand, cross-exam- 
ination, whereby the county attorney 
sought to elicit that she had been ar- 
rested in another state, etc. was 
proper). 


Ky.—Hickey v. Commonwealth, 215 
S.W. 431, 185 Ky. 570; Leslie v. Com., 
42 S.W. 1095, 19 Ky.L. 1201. 


Mich.—People v. Wolcott, 17 N.W. 
78, 51 Mich. 612; Max v. Hilsenbeen, 9 
N.W. 439, 46 Mich. 336. 


Minn.—State v. Bryant, 105 N.W. 
974, 97 Minn. 8. A 


N.J.—State v. Bossone, 99 A. 310, 
89 N.J.Law 724 [aff 95 A. 969, 88 N. 
J.Law 45]. 


N.Y.—Peo. v. Crapo, 76 N.Y. 288, 32 
Am.R. 302 [aff 15 Hun 269, and dist 
Connors v. Peo., 50 N.Y. 240, 1 Cow. 
Cr. 492]; Brandon v. Peo., 42 N.Y. 265, 
1 Cow.Cr. 207; Smith v. Mulford, 42 
Hun 347; Brown v. People, 8 Hun 562 
farts72- NY. 674, 28 Am. Re 1837; VV. 
Loewer’s Gambrinus Brewery Co. v. 
Bachman;,'! 1187) N.YiS. 2 13'8: Contra 
eis v. People, 42 N.Y. 265, 1 Cow. 
Cr. 207. 


N.D.—State v. Oien, 145 N.W. 424, 
26 N.D. 552; State v. Nyhus, 124 N.W. 
71, 19 N.D. 326, 27 L.R.A.N.S. 487. 


Okl.—Barnett v. State, 244 P. 830, 
34 Okl.Cr. 43; Winfield v. State, 191 P. 
609, 18 Okl.Cr. 257; Files v. State, 182 
P. 911, 16 Okl.Cr. 363; Porter v. State, 
126 P. 699, 8 Okl.Cr. 264; Hendrix v. 
State, 113 P. 244, 4 Okl.Cr. 611; White 
v. State, 111 P. 1010, 4 Okl.Cr. 143; 
Nelson v. State, 106 P. 647, 3 Okl.Cr. 
468; Musgraves v. State, 106 P. 544, 
3 Okl.Cr. 421; Caples v. State, 104 P. 
493, 3 Okl.Cr. 72, 26 L.R.A.N.S. 1033; 
Pricéity..oU. Seso7e PS 1056s, (Okl.Cr. 
291; Slater v. U. S., 98 P. 110, 1 Okl. 
Cr. 275 [foll Keys v. U. S., 103 P. 874, 
2 Okl.Cr. 647]. 


S.C.—State v. Moody, 77 S.E. 718, 
94 S.C. 26. 


S.D.—Richardson v. Gage, 133 N.W. 
692, 28 S.D. 390, Ann.Cas.1914B 534; 
State v. La Mont, 120 N.W. 1104, 23 
S.D. 174. 


Wis.—State v. Nergaard, 102 N.W. 
899, 124 Wis. 414; Thornton vy. State, 
ae 1107, 117 Wis. 338, 98 Am.S.R. 


Wyo.—Eads v. State, 101 P. 946, 17 
Wyo. 490. 


[a] Question whether witness has 
been “arrested, and convicted” of a 
criminal offense designated is not 

2 


260 S.W. 


open to the objection that it embraces 
two facts, one of which is immateria! 
because it is not competent to prove 
that a witness has been arrested 
merely. Koch v. State, 106 N.W. 531, 
126 AES 470, 3 L.R.A.N.S. 1086, 5 Ann. 
Cas. 389. 


{b] HWarmiess error.—(1) It is not 
prejudicial error to permit a witness 
to be asked whether he has been ar- 
rested for a certain crime, where, in 
common, he voluntarily states that 
he was convicted therefor. State v. 
Nergaard, 102 N.W. 899, 124 Wis. 414. 
(2) Nor is a defendant who testifies 
in his own behalf prejudiced by being 
asked if he had been arrested, which 
he admits, where he is thereupon ask- 
ed whether he was convicted, which 
he also admits. Thornton v. State, 
93 N.W. 1107, 117 Wis. 338, 98 Am.S.R. 
924. (8) A person accused of murder 
is not prejudiced by being cross-ex- 
amined as to having been arrested on 
another occasion for shooting a man, 
where his counsel has already proved 
that fact, and that accused had been 
honorably acquitted. People v. Ogle, 
11 N.E. 53, 104 N.Y. 511, 6 N.Y.Cr. 165. 


[ec] Offense for which arrest ad- 
mitted.—The prosecuting witness in 
a prosecution for assault with intent 
to kill having admitted that he had 
been previously arrested, the court 
properly refused to require him to 
state for what offense he had been ar- 
rested, except to prove the fact of 
previous difficulty. State v. Moody, 
77 S.E. 713, 94 S.C. 26. 


{d] Inquiry into arrest proper.— 
In a prosecution for murder, cross- 
examination of defendant to show 
that he had been at the station house 
before his arrest, to show his familiar- 
ity with the place, a point influential 
with regard to whether his statement 
to the police was voluntary, is not ob- 
jectionable as an attempt improperly 
to show bad reputation or previous 
criminal conduct. Commonwealth v. 
Russ, 122 N.E. 176, 232 Mass. 58. 


Cross-examination as to arrest per- 
mitted as inquiry into particular acts 
of thea see supra § 1094 note 

8 [h]. 


68. Le Master v. People, 131 P. 269, 
54 Colo. 416; Tollifson v. People, 112 
P. 794, 49 Colo. 219; People v. Hamil- 
ton, 109 N.E. 329, 268 Ill. 390; Graves 
v. Commonwealth, 217. S.W. 356, 186 
Ky. 479; Hendrix v. State, 118 P. 244, 
4 Okl.Cr. 611; Nelson v. State, 106 P. 
647, 3 Okl.Cr. 468; Caples v. State, 
104 P. 493, 3 Okl.Cr. 72; 26 L.R.A.N.S. 
1033; Keys v. United States, 103 P. 
$74, 2 OkLCrN 640 Price ‘vs USS: 97 
By 1056) deOKL Crin291atslatertvs Uas:, 
98 P.-110, 1 Okl.Cr. 27.5: 


[a] For example, a question in- 
quiring of defendant on cross-exam- 
ination whether he “had been locked 
up... for being drunk on the 
Fourth” was erroneous, where its evi- 
dent purpose was not to show his abil- 
ity to remember a telephone conver- 
sation had on July 5th, but to show 
that he had been in jail. People v. 
Hamilton, 109 N.E. 329, 268 Ill. 390. 


69. U.S.—Lennon v. U. S., 20 F. 
(2d) 490. 


Ala.—Campbeil v. State, 62 So. 57, 
182 Ala. 18; Smith v. State, 79 Ala. 
21. But see Yarborough v. State, 16 
So. 758, 105 Ala. 43. 


Ark.—Parnell v. State, 260 S.W. 30, 
163 Ark. 316; Bates v. State, 30 S.W. 
890, 60 Ark. 450. But see Clayton v. 
State, 252 S.W. 589, 159 Ark. 592 
(questions with reference to indict- 
ments against accused as a witness 
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indicted®® for, a crime, or whether 


for other offenses are not error in 
view of the court’s limiting their con- 
sideration only as affecting the credi- 
bility of the witness). 


Ill.— People v. Brothers, 180 N.E. 
442, 347 Ill. 580; People v. Newman, 
103 ‘N.E! 589,261) Ill. 11; People’ v. 
Duggan, 150 Ill.App. 375. 


Ind.—Dotterer v. State, 88 N.E. 
689, 172 Ind. 357, 30 L.R.A.N.S. 846. 


Iowa.—Hunt v. Waterloo, C. F. & 
N. Ry. Co., 141 N.W. 334, 160 Iowa 722; 
Kitteringham v. Dance, 12 N.W. 612, 
58 Iowa 6382. 


Ky.—Hudson v. Commonwealth, 170 
S.W. 620, 161 Ky. 257; Shields’ Adm’rs 
v. Rowland, 151 S.W. 408, 151 Ky. 136 
[mod on other grounds 152 S.W. 943, 
151 Ky. 822]; Bergman v. Solomon, 
136 S.W. 1010, 143 Ky. 581; Hensley 
v. Com., 74 S.W. 677, 25 Ky.L. 48; 
Welch v. Com., 60 S.W. 185, 948, 1118, 
110 Ky. 105, 111 Ky. 530, 63 S.W. 984, 
64 S.W. 262, 23 Ky.L. 151; Ashcraft v. 
Com., 60 S.W. 931, 22 Ky.L. 1542. But 
compare Roberts v. Com., 20 S.W. 267, 
14 Ky.L. 219 (holdipg that on a prose- 
cution for murder, it was proper, in 
order to discredit a witness for the 
state, to ask him if he had not been in- 
dicted for a robbery and confessed the 
erime, if he did not stand indicted for 
conspiracy, and if he had not offered 
to swear for accused if he were assist- 
ed to get rid of the conspiracy 
charge). 


Miss.—Saucier v. State, 59 So. 858, 
102 Miss. 647, Ann.Cas.1915A 1044. 


Mo.—State v. Wigger, 93 S.W. 390, 
196 Mo. 90. 


N.J.—Roop v. State, 34 A. 749, 58 
N.J.Law 479. 


N.Y.—People v. Morrison, 86 N.E. 
1120, 194 N.Y. 175.) 128 Am°S.R, 552, 
23 N.Y.Cr. 173 [rearg den 88 N.E. 21, 
195 N.Y. 116,133 Am.S.R. 780, 16 Ann. 
Cas.. 871]; People vy. Cascone, 78 N. 
E. 287, 185 N.Y. 317; Van Bokkelen v. 
Berdell, 29 N.E. 254, 180 N.Y. 141; 
Ryan v. People, 79 N.Y. 593 [aff 19 
Hun 188]; McWharf v. Webber, 225 
N.Y.S. 761, 222 App.Div. 347; People 
v. Weber, 181 N.Y.S. 774, 191 App.Div. 
271; Kober v. Miller, 38 Hun 184; 
People v. Goldenberg, 181 N.Y.S. 921, 
110 Misc. 556; Hirsh v. Herman, 172 
N.Y.S. 133; Sullivan v. Newman, 17 
N.Y.S. 424. 


Ohio.—Wagner v. 
28, 115 Ohio St. 136. 


Okl.—Porter v. State, 126 P. 699, 8 
Okl.Cr. 64; Hendrix v. State, 113 P. 
244, 4 Okl.Cr. 611; White y. State, 
111 P. 1010, 4 Okl.Cr. 143; Noieen v. 
State, 106 P. 647, 3 Okl.Cr. 468; Mus- 
graves v. State, 106 P. 544, 3 Okl.Cr. 
421; Caples v. State, 104 P. 493, 3 Okl. 
Cr..72, 26 U.R.A.N.S: 1033; -Price v. 
Us Sea97P 11056, Ok’ Gr” 291k Slater 
Vv. U.S, 98 P..11051 OKLCri-275. | oCon- 
tra Hill v. Territory, 79 P. 757, 15 
Ok). 212 (holding that it was proper 
to allow a witness to be asked wheth- 
er a prosecution against him was 
pending). 


Or.—State v. Motley, 272 P. 561, 127 
Or. 415; State v. Bailey, 178 P. 201, 
90) Or. 627. 


S.C.—State v. Grice, 91 S.E. 307, 106 
S.C. 280. 


panics ee v. Mitchell, 246 N.Ww. 


[a] Fact that witness states that 
he was acquitted does not necessarily 
have the effect of removing all preju- 
dice which may have been caused by a 
question whether he had been indicted 
and an affirmative answer. Bates v. 
State, 30 S.W. 890, 60 Ark. 450. 


State, 152 N.E. 
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he was tried for a crime of which it does not appear 
Certainly it is improper 
in such jurisdictions to interrogate a witness as to 
prior or other arrests without giving him an opportu- 
nity to answer as to whether he was guilty of the 
offenses for which he was arrested." 
fectly competent question as to the residence and oe- 
cupation of a witness elicits the information that he 


that he was convicted.7° 


WITNESSES 


Where a per- 


has been indicted and is confined in jail awaiting tri- 


70. People v. Johnson, 145 N.E. 703, 
314 Ill. 486; People v. Bond, 118 N. 
B. 14, 281 Ill. 490, 1 A.L.R. 1397; Peo- 
ple v. Schultz-Knighten, 115 N.E. 140, 
277 Ill. 238; Shields’ Adm’rs v. Row- 
land, 151 S.W. 408, 151 Ky. 136 [modi- 
fied on other grounds 152 S.W. 943, 
151 Ky. 822]; People v. Cascone, 78 
N.E. 287, 185 N.Y. 317, 20 N.Y.Cr. 175. 


71. State v. Nyhus, 124 N.W. 71, 
19 N.D. 326, 27 L.R.A.N.S. 487. 


72. State v. Row, 46 N.W. 872, 81 
Iowa 138; State v. Pugsley, 38 N.W. 
498, 75 lowa 742 [dist Slocum v. Knos- 
by, 30 N.W. 18, 70 Iowa 75; Kittering- 
ham 'v. Dance, 12 N.W. 612, 58 Iowa 
632). 


Cross-examination as to residence 
see supra § 1093 note 81. 


73. Capshaw v. State, 166 S.W. 737, 
73 Tex.Cr. 609. 


[a] Prosecutor aware that no in- 
dictment existed.—The court should 
not have permitted the district at- 
torney to ask defendant, in a prose- 
cution for seduction, if he had not 
left another county because indicted 
for rape on a certain girl, when the 
attorney at the time was aware that 
no such indictment had ever been pre- 
sented, or arrest made. Capshaw v. 
State, 166 S.W. 737, 73 Tex.Cr. 609. 


74. State v. Minor, 162 S.E. 781, 165 
S.C. 94; State v. Gilstrap, 147 S.E. 600, 
149 §.C. 445; Kemper v. State, 138 S. 
IW, 025,163 vex. Cri i. 


{a] Immaterial questions.—(1) In 
a homicide case, it was improper to 
ask accused on cross-examination if 
he had not been indicted for illegally 
taking money from negroes. Kemper 
v. State, 138 S.W. 1025, 63 Tex.Cr. 1. 
(2) It was improper to permit the 
state To show on cross-examination of 
accused’s witness that the witness as 
a saloon keeper had been indicted for 
violating the Sunday law. Kemper 
v. State, supra. 


75. State v. Bankston, 116 So. 565. 
165 La. 1082; State v. Foster, 114 So. 
696, 164 La. 813; State v. Dison, 110 
So. 642, 162 La. 487; State v. Foster, 
95 So. 536, 153 La. 154; State v. Wein- 
er, 80 So. 596, 144 La. 380, 6 A.L.R. 
1601; State v. Barnes, 67 So. 349, 136 
La. 512; State v. Southern, 19 So. 668, 
48 La.Ann. 628; State v. Thomas, 4 S. 
iy b18;,; 987 N.@r) 599.) 12) “Any S oR. sbu 
State v. Minor, 162 S.E. 781, 165 S.C. 
94; Mayes v. State, 42 S.W.(2d) 65, 
118 Tex.Cr. 612; Robinson v. State, 
7 S.W.(2d) 571, 110 Tex.Cr. 345; Lind- 
sey v. State, 299 S.W. 399, 108 Tex.Cr. 


187; Ramos v. State, 298 S.W. 4381, 
107 Tex.Cr. 606; Dyer v. State, 296 
S3We. 525,107 TexiCr: 345; Hahn v2 


State, 274 S.W. 607, 101 Tex.Cr. 178; 
Pendergrass v. State, 261 S.W. 568, 
97 Tex.Cr. 417; Haynes v. State, (Tex. 
Cr.) 224 S.W. 1100; Moore v. State, 
144 S.W. 598, 65 Tex.Cr. 453; Childress 
v. State, 90 S.W. 30, 48 Tex.Cr. 617; 
Whitley v. State, (Tex.Cr.) 56 S.W. 
69; Oliver v. State, 28 S.W. 202, 33 
Tex.Cr. 541. See Parsons v. Common- 
wealth, 152 S.B. 547, 154 Va. 832 
(question on cross-examination of the 


commonwealth’s witness as to his 
having been brought into court on a 
murder charge and examined in con- 
nection therewith was unnecessary 
repetition, where he previously testi- 
fied fully on such point). 


[a] Seduction.—In a rape prosecu- 
tion, the staté could inquire: of de- 
fendant if at a time not too remote 
he had been charged with seduction. 
ak State, 296 S.W. 525, 107 Tex. 
Cr. 345. 


[b] Charge or case pending.—(1) 
Where one accused of unlawfully sell- 
ing liquor testified in his own behalf, 
cross-examination as to other cases 
pending against him, inswhich he was 
charged with’ selling intoxicating liq- 
uor and possessing liquor and equip- 
ment for manufacturing intoxicating 
liquor was proper. Hahn y..State, 274 
S.W. 607, 101 Tex.Cr. 178. (2) Where 
the state examines its witness as to 
his reasons for leaving another state, 
defendant’s counsel may, on cross- 
examination, ask the witness whether 
there is a charge of murder pending 
against him in the state whence he 
came. State v. Barnes, 67 So. 349, 136 
La. 512. (3) In a prosecution for vio- 
lation of the prohibition law, where 
defendant stated that he had never 
been charged with an offense, inquiry 
on cross-examination as to a pending 
charge against him in the county 
court for, misdemeanor theft was 
proper, and testimony of the pendency 
of the charge was admissible as af- 
fecting his credibility as witness. 
Pendergrass v. State, 261 S.W. 568, 97 
Tex.Cr. 417. 


[c] Similar offenses of accused.— 
An accused becoming a witness in his 
own behalf may be asked as to other 
offenses charged against him, particu- 
larly where such offenses, if entirely 
executed, would have led to the same 
or a Similar crime for which he is be- 
ing tried, for the purpose of attacking 
his credibility. State v. Werner, 80 
So. 596, 144 La. 380, 6 A.L.R. 1601. 


76. Ind.—Vancleave v. State, 49 N. 
BE. 1060, 150 Ind. 275. Contra Dotterer 
v. State, 88 N.E. 689, 172 Ind. 357, 30 
L.R.A.N.S. 846. 


Ind.T.—Oats v. U. S., 38 S.W. 673, 
Ls Ind A 1525 wOxsten iwi aS. oS) Savvy. 
Sod wel LN cD ieee 


Kan.—State v. Bowers, 194 P. 650, 
108 Kan. 161. 


La.—State v. Vastine, 133 So. 389, 
172: 1a.) 137. 


N.C.—State v. Maslin, 143 §s.E. 3, 
195 N.C. 537. 


Ohio.—State v. Huffman, 99 N.E. 
295, 86 OhioSt. 229, Ann.Cas.1913D 677. 


Tenn.—Ryan v. State, 36 S.W. 930, 
97 Tenn. 206. 


Tex.—Knights and Ladies of Secu- 
rity v. Shepherd, (Civ.App.) 221 S.W. 
696; Sherman v. State, (Cr.) 62 S.W. 
(2d) 146; Adams v. State, (Cr.) 58 S. 
W.(2d) 530; Rucker v. State, (Cr.) 50S. 
W.(2d) 305; Anderson vy. State, (Cr.) 
40 S.W.(2d) 156; Fritts v. State, 42 


Se 
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al or has been in jail, the fact that his credibility is 
incidentally affected affords no ground of com- 
plaint.72 In a few jurisdictions, however, a contrary 
rule prevails, so that if propounded in good faith,** 
and provided the matter has a bearing on the cred- 
ibility of the witness,7* questions may be asked a wit- 
ness on cross-examination as to whether he has been 
charged with,7® or indicted,’® for a criminal offense. 


~ 


S.W.(2d) 609, 119 Tex.Cr. 412; Page 
v. State, 27 S.W.(2d) 219, 115 Tex.Cr. 
605; Jackson v. State, 29 S.W.(2d) 
778, 115 Tex.Cr. 320; Clark v. State, 29 
S.W.(2d) 390, 115.Tex.Cr. 71; Down- 
ing v. State, 20 S.W.(2d) 202, 113 Tex. 
Cr. 235; Shimek v> State, 14 S.W.(2d) 
855, 111. Tex.Cr. 620; Dixon v-“State, 
4 S.W.(2d) 64, 109 Tex.Cr. 209; Dixon 
v. State, 2 S.W.(2d) 272, 108 Tex.Cr. 
650; Romero vy. State, 299 S.W. 904, 
108 Tex.Cr. 204; Ramos v. State, 298 
S.W. 431, 107 Tex.Cr. 606; Edwards 
v. State, 288 S.W. 1071, 105 Tex.Cr. 
458; ‘Loyd v. State, 286 S.W. 1096, 105 
Tex.Cr. 91; Trammel v. State, 279 
S.W. 277, 103 Tex.Cr. 46; Luman v. 
State, 277 S.W. 1071, 102 Tex.Cr. 356; 
Ables v. State, 276 S.W. 268, 101 Tex. 
Cr. 479; Garsee v. State, 258 S.W. 474, 
96 Tex.Cr. 532; Curry v. State, 257 S. 
WwW. 269," 96°°Tex.Cr. “267... “Rinker “v. 
State, 253 S.W. 531, 95. Tex.@r. 1433 
Skinner v. State, 251 S.W. 810, 94 Tex. 
Cr. 371; Boatwright v. State, 249 S.W. 
1075, 94 Tex.Cr. 87; Burkhalter v. 
State, 247° S.W. 539, 93 Tex.Cr. 504; 
Rodriguez v. State, 232 S.W. 512, 89 
Tex.Cr. 373; Keith v. State, 232 S.W. 
321, 89 Tex.Cr. 264, 16 A.L.R. 949; 
Haynes v. State, 224 S.W. 1100, 88 Tex. 
Cr. 42; Hart v. State, 219 S.W. 821, 87 
Tex.Cr. 55; Alexander v. State, 218 
S.W. 752, 86 Tex.Cr. 606; Ice v. State, 
208 S.W. 348, 84 Tex.Cr. 509; Jen- 
nings v. State, 200 S.W. 169, 82 Tex. 
Cr. 504; Deisher v. State, 190 S.W. 
729, 80 Tex.Cr. 428; Hawthorne v. 
State, 190 S.W. 184, 80 Tex.Cr. 264; 
Asbeck v. State, 156 S.W. 925, 70 Tex. 
Cr. 225; Chance v. State, 141 S.W. 113, 
63 Tex.Cr. 602; Green v. State, 137 S. 
W. 126, 62 Tex.Cr. 345; Kirksey v. 
State, 1385 S.W. 577, 61 Tex.Cr. 641; 
Davis v. State, 121 S.W. 1108, 57 Tex. 
Cr. 165; Knight v. State, 116 S.W. 56, 
55 Tex.Cr. 248; Sexton v. State, 88 S. 


W. 348, 48 Tex.Cr. 497; Powell v. 
State, (Cr.) 70 S.W. 218; Cannon v. 
State, 56°S.W. 351, 41 Tex.Cr. 467; 


Mirando v. State, (Cr.) 50 S.W. 714; 
Bruce v. State, 44 S.W. 852, 39 Tex. 
Cr. 26; Bolton v. State, (Cr.) 39 S.W. 
672; Peryda v. State, (Cr.) 35 S.W. 
981; Craft v. State, (Cr.) 31 S.W. 367; 
Warren v. State, 26 S.W. 1082, 33 Tex. 
Cr. 502; Hutchins v. State, 26 S.W. 
399, 33 Tex.Cr. 298; Carroll v. State, 
Fee 100, 32 Tex.Cr. 431, 40 Am.S.R. 
786. 


See People v. Hite, 33 P. 254, 8 Utah 
461 (where witness testified that de- 
fendant was a peaceable, law-abiding, 
man, the witness could be asked 
whether he himself had ever been in- 
dicted). 


[a] Assault with intent to mur- 
der.—In a prosecution for manslaugh- 
ter, where accused, on cross-examina- 
tion, in answer to a question as to 
his reason for fifing a second shot 
into a saloon after shooting decedent, 
stated that his purpose was to keep 
any one from coming out and shoot- 
ing him down, and that he did not 
shoot at one C, son of decedent, it 
was competent to ask him if he had 
been indicted for assault with intent 
to murder C, to show his motive for 
the statement and to affect his cred- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Likewise, he may be asked whether he has been ar- 
rested,’’ prosecuted,’® or tried’® for such offense, 
even though not succeeded by a conviction. 
a witness may be asked whether he is a fugitive 
In some of these jurisdictions the 
prosecution, 


from justice.*° 


accusation, indictment, arrest, 


ibility. Davis v. State, 121 S.W. 1108, 
57 Tex.Cr. 165. 


[b] Criminal conspiracy to de- 
frand.—In a prosecution for bribery, 
the court properly permitted a pri- 
vate detective, as a state’s witness, 
to be cross-examined on the question 
of his prior indictment in another 
state for criminal conspiracy to de- 
fraud. State v. Huffman, 99 N.E. 
ep 86 Ohio St. 229, Ann.Cas.1913D 


[ec] Failure to produce record of 
indictment.—In a prosecution for 
theft, that a bill of indictment was 
not produced before defendant was 
asked while on the witness stand if 
he had been indicted for felony did 
not constitute error, where the wit- 
ness admitted that he had been so in- 
dicted. Garsee v. State, 258 S.W. 474, 
96 Tex.Cr. 532. 


[d] Incest.—In a prosecution for 
aggravated assault, asking the de- 
fendant whether or not he had been 
indicted for incest was permissible 
as affecting his credibility. Rodri- 
eae V.ustate, voz S.W. 512,89 Tex.Cr: 


[e] Indictment need not be pro- 
duced.—The state may ask defend- 
ant, taking the stand in his own be- 
half, if he has been indicted for fel- 
ony or an offense involving moral tur- 
pitude, without producing the indict- 
ment. lLucera y. State, 1 S.W.(2d) 
633, 108 Tex.Cr. 441. 


{f] Indictment procured by fraud. 
—In an action on a fraternal benefit 
certificate issued to plaintiff’s wife, 
liability whereon was denied on the 
ground of misrepresentations by in- 
sured as to her health, it was not er- 
ror to refuse to require plaintiff to 
answer whether he had been indicted, 
where it appeared not only that the 
indictment had been dismissed but 
that it had been procured by fraud. 
Knights and Ladies of Security v. 
epepherd, (Tex.Civ.App.) 221 S.W. 


{g] Larceny.—Oxier v. U. S., 38 


S.W. 331, 1 Ind.T. 85. 


[h] Murder.—Where defendant 
pleaded guilty to matricide, but con- 
tended his mental condition made him 
guilty of manslaughter only, it was 
not error for the state, as affecting 
his credibility, to ask him as a wit- 
ness whether he was not then under 
indictment for murder in another 
state. Curry v. State, 257 S.W. 269, 
96 Tex.Cr. 267. 


[i] Perjury.—Defendant’s witness 
could be cross-examined as to indict- 
ment for perjury to affect credibility. 
ise aan? 208 S.W. 348, 84 Tex. 

Yr, : 


[j] Seduction.—A witness for the 
defense in a prosecution for murder 
may be asked to affect his credibility 
if he was not under indictment charg- 
ed with seduction. Asbeck v. State, 
156 S.W. 925, 70 Tex.Cr. 225. 


[k] Cross-examination as only 
method of proof.—Pvidence of arrest, 
indictment, or prosecution of a wit- 
ness, whether defendant or not for 
purpose of impeachment, is inadmis- 
sible unless coming from answers of 
witness while on the stand. State v. 
Vastine, 133 So. 389, 172 La. 137. 


77. _U.S.—Meador v. National Lib- 
erty Ins. Co. of America, 53 F.(2d) 
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Ind.—Vancleave vy. State, 49 N.E. 
1060, 150 Ind. 275; Parker v. State, 
35 N.E. 1105, 186 Ind. 284. 


Ind.T.—Williams v. U. S., 69 S.W. 
871, 4 Ind.T. 269; Oats v. U. S., 38 
S.W. 673, 1 Ind.T. 152. 


Kan.—State v. Bowers, 194 P. 650, 
108 Kan. 161. 


La.—State v. Vastine, 133 So. 389, 
172 La. 137; State v. Foster, 95 So. 
536, 153 La. 154; State v. Murphy, 13 
So. 229, 45 La.Ann. 958. 


Tex.—Arbuckle v. State,*280 S.W. 
825, 103 Tex.Cr. 129; Parker v. State, 
196 S.W. 537, 81 Tex.Cr. 397; Kirksey 
v. State, 135 S.W. 577, 61 Tex.Cr. 641; 
Jones v. State, 71 S.W:? 962, 44 Tex. 
Cr. 405; Jackson v. State, 26 S.W. 194, 
33 Tex.Cr, 281: 


Utah. Tagen v. Larsen, 37 P. 258, 
10 Utah 143 


[a] ree for parking without 
lights.—Cross-examination of the 
driver of a truck involved in a colli- 
sion with a bus regarding arrest for 
parking without lights was proper. 
Meador v. National Liberty Ins. Co. of 
America, 53 F.(2d), 731. 


[b] Attempted arrest insufficient. 
—Cross-examination of accused’s 
witness on his attempted arrest by a 
sheriff from whom he ran and by 
whom he was shot at was error. 
be State, 196 S.W. 537, 81 Tex. 

r 


78. Parker v. State, 35 N. E. 1105, 
136 Ind. 284; State v. Vastine, 133 
So. 389, 172 La. 137; State v. Alexis, 
13 So. 394, 45 La.Ann. 973; Morrison 
v. State, 209 S.W. 742, 85 Tex.Cr. 20; 
Parker v. State, 196 S.W. 537, 81 Tex. 
Cr. 397; Kirksey v. State, 185 S.W. 
577, 61 Tex.Cr. 641. See State v. Bar- 
rett, 42 So. 513, 117 La. 1086. 


79. State v. Vastine, 133 So. 389, 
172 La. 137; State v. Bigner, 112 So. 
303, 163 La. 473. 


80. Sc | v. Quinn, 59 So. 913, 131 
La. 49 


81. Sherman v. State, (Tex.Cr.) 62 
S.W.(2d) 146; Adams v. State, (Tex. 
Cr.) 58 S.W.(2d) 530; Norton v. State, 
47 “Sewet2d) *610/-120 TexiCr’ 55%: 
Fritts v. State, 42 S.W.(2d) 609, 119 
Tex.Cr. 412; ‘Anderson Vv. State, 40 
S.W. (2d) 156, 118 Tex.Cr. 620; Mayes 
v. State, 42 S.W.(2d) 65, 118 Tex.Cr. 
612; Page v. State, 27 S.W.(2d) 219, 
115 Tex.Cr. 605; Jackson v. State, 
29" SOW.C2a) 778, A059 Lex. Crs 82/0 
Clark vy. State, 29 S.W.(2d), 390, 115 
Tex.Cr. 71; Shimek vy. State, 14 S.W. 
(2a) 855, 111 Tex.Cr. 520;, Dixon .v. 
State, 4 S.W.(2d) 64, 109 Tex.Cr. 209; 
Dixon v. State, 2 S.W.(2d) 272, 108 
Tex.Cr. 650; Romero v. State, 299 S. 
W. 904, 108 Tex.Cr. 240; Lucera v. 
State, 1 S.W.(2d) 633, 108 Tex.Cr. 44; 
Ramos v. State, 298 S.W. 431, 107 Tex. 
Cr. 606; Edwards v. State, 288 S.W. 
1071, 105 Tex.Cr. 458; Loyd v. State, 
286. S.W. 1096, 105 Tex.Cr. 91; Ar- 
buckle v. State, 280 S.W. 825, 103 Tex. 
Cr. 129; Trammell v. State, 279 S.W. 
277, 103 Tex.Cr. 46; Ables v. State, 
276 S.W. 268, 101 Tex.Cr. 479; Curry 
v. State, 257 S.W. 269, 96 Tex.Cr. 267; 
Tinker v. State, 253 S.W. 531, 95 Tex. 
Cr. 143; Skinner v. State, 251 S.W. 
810),.94 Dex.Cr. 371; Boatwright v: 
State, 249 S.W. 1075, 94 Tex.Cr. 87; 
Burkhalter y. State, 247 S.W. 539, 93 
Tex.Cr. 504; Keith vy. State, 232 S.W. 
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which may be inquired into is restricted to that 
for a felony®! or an offense or misdemeanor in- 
volving moral turpitude.®? 
of these jurisdictions, is not permitted in civil cas- 
Where the nature of the crime involved 
determines the right to cross-examine with respect 


Such inquiry, in some 


321, 89 Tex.Cr. 264; Haynes v. State, 
224 S.W. 1100, 88 Tex.Cr. 42; Hart v. 
State, 219 S.W. 821, 87 Tex.Cr. 55; 
Alexander v. State, 218 S.W. 752, 86 
Tex.Cr. 606; Jennings v. State, 200 
S.W. 169, 82 Tex.Cr. 504; Parker v. 
Statesi196 VSIW.. 537, 98to Tex: Crimagie 
Hawthorne y. State, 190 S.W. 184, 80 
Tex.Cr. 264; Miller v. State, 150 S.w. 
635, 67 Tex.Cr. 654; Moore v. State, 
144 S.W. 598, 65 Tex, Cr. 453; Green v. 
State, 137 S.w. 126, 7625 Dex.Cr. 345. 
Kirksey v. State, 135 S.W. 5UT, OF Tex. 
Creo a Knight v. State, 116 S.W. 
56, 55 Tex.Cr. 243. 


[a] That witness answered that 


he was indicted for misdemeanor does . 


not make improper a question wheth- 
er he had been indicted for a felony. 
Keith v. State, 232 S.W. 321, 89 Tex. 
Cr. 264, 16 A.L.R. 949. 


[b] Offenses held felonies.—(1) 
Selling liquor. Alexander v. State, 
218 S.W. 752, 86 Tex.Cr. 606; Jen- 
nings v. State, 200 S.W. 169, 82 Tex. 
Cr. 504. (2) Bootlegging. Arbuckle 
v. State, 280 S.W. 825, 103 Tex.Cr. 129. 


S21 Oats ivieUy Si ysssaiSawe 6st 
Ind.T. 152; Sherman v. State, (Tex. 
Cr.) 62 S.W.(2d) 146; Norton v. State, 
47 S.W.(2d) 610, 120 Tex.Cr. 557; Lu- 
cera v. State, 1 S.W.(2d) 633, 108 Tex. 
Cr. 441; Lindsey v. State, 299 S.W. 
399, 108 Tex.Cr. 187; Ramos v. State, 
298 S.W. 431, 107 Tex.Cr. 606; Ables 
v. State, 276 S.W. 268, 101 Tex.Cr. 
479; Morrison v. State, 209 S.W. 742, 
85 Tex.Cr. 20; Parker v. State, 196 S. 
W. 537, 81 Tex.Cr. 397; Hawthorne v. 
State, 190 S.W. 184, 80 Tex.Cr. 264; 
Miller v. State, 150 S.W. 635, 67 Tex. 
Cr. 654; Moore v. State, 144 S.W. 598, 
65 Tex.Cr. 453; Kemper v. State, 138 
S.W. 1025, 63 Tex.Cr. 1; Kirksey v. 
State, 135 S.W. 577, 61 Tex.Cr, 641; 
ae v. State, 116 S.W. 56, 55 Tex. 

is § 


[a] Offenses or misdemeanors in- 
volving moral turpitude.—(1) Adul- 
tery. Morrison v. State, 209 S.W. 742, 
85 Tex.Cr. 20. (2) Swindling.. Sher- 
man v. State, (Tex.Cr.) 62 S.W.(2d) 
146; Kemper y. State, 138 S.W. 1025, 
Coe Tex- Cri dae 


[b] Offenses not involving oiled 
turpitude.—(1) Cutting a 
Knight v. State, 116 S.W. 56, 55 es 


Cr 43 ae) ‘Gambling. Miller v. 
State, 150 S.W. 635, 67 Tex.Cr. 654. 
(3) Violation of ‘local ordinance. 


Shepherd v. State, 174 S.W. 609, 76 
TexiCrijed 0% 


[ce] 
tence.—Where accused, who filed a 
plea for suspended sentence in the 
event that he was convicted, testified 
in his own behalf, the state on cross- 
examination could ask him as to the 
number of times he had been arrest- 
ed and confined in jail for offenses 
not involving moral turpitude, as he 
has then put in issue his reputation 
as a peaceable, law-abiding citizen. 
Williamson v. State, 167 S.W. 360, 74 
Tex:Cr. \ 289. Admissibility of evi- 
dence on plea of suspended sentence 
see Criminal Law § 3046 notes 68-70. 


83. Missouri, etc., R. Co. v. Crea- 
son, 107 S.W. 527, 101 Tex. 335; Gulf, 
Cte Kao Johnson, 19 S.W. 151, 
83 Tex. 628; Weimhold v. Hyde, (Tex. 
Civ.App.) 394 S.W. 899; Hunter v. 
Sutton, (Tex.Civ. App.) 292 S.W. 972; 
Southern Traction Co. v. Kirksey, 
(Tex.Civ.App.) 222 S.W. 702; Jacob- 
son v. Thomas, (Tex.Civ. App.) 220 


\ 


On plea for suspended sen-_ 
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thereto, the nature of the offense must appear from 
the question before it will be allowed.** 
event, the accusation, arrest, prosecution, etc., must 
not be so remote in time that it would not have any 
effect on the credibility of the witness.°* 
jurisdictions a legal charge, as distinguished from a 
mere accusation, is necessary before inquiry may be 
Going into the details of the of- 
fenses with which the witness is or has been charged 
In at least one juris- 
diction, by reason of statute, no inquiry may be made 
of accused on his eross-examination into charges of 
other offenses unless accused has by his examination 
of witnesses of the prosecution attempted to prove 
his own good character and reputation.$® 


made therein.’® 


is, nevertheless, umproper.** 


S.W. 652; Jones v. Texas Electric 
Ry., (Tex.Civ.App.) 210 S.W. 749; 
Houston Chronicle Pub. Co. v. Tiern- 
an, (Tex.Civ.App.) 171 S.W. 542; Abi- 
lene & S. Ry. Co. v. Burleson, (Tex. 
Civ.App.) 157 S.W. 1177; McDonald v. 
Humphries, (Tex.Civ.App.) 146 S.W. 
WL2e EtOUSton, Cte... Con Wee bulger, 
80 S.wW.. 557, 85 Tex.Civ.App. 478; 
Crawleigh v. Galveston, etc., R. Co., 
S.W. 140, 28 Tex.Civ.App. 260; 
Houston, ete, R. Co. v. Norris, (Tex. 
‘Civ.App.) 41 S.W. 708; Linz v. Skin- 
ner, 32 S.W. 915, 11 Tex.Civ.App. 512. 
Contra Texas, etc., Coal Co. v. Law- 
son, 31 S.W. 843, 10 Tex.Civ.App. 491 
[rev on other grounds 32 S.W. 871, 34 
S.-W. 919, 89 Tex. 394]. 


[a] Indictment for felony.—In- 
dictment of a witness for a felony is 
not admissible on cross-examination 
to impeach the witness. Southern 
Mraetions Cox Vva,dKarksey,, .Crex.Ciy. 
App.) 222 S.W. 702. 


84. Ellis v. State, 117 S.W. 978, 56 
Tex.Cr. 14, 133 Am.S.R. 953. 


85. 32 S.W. 915, 
11 Tex.Civ.App. 512; Sherman v. 
State, (Tex.Cr.) 62 S.W.(2d) 146; 
Fritts v. State, 42 SiW.(2d) 609, 119 
Tex.Cr. 412; Dixon v. State, 2 S.W. 
(2d) 272, 108 . Tex.Cr.. 650; - Dyer _v. 
State, 296 S.W. 525, 107 Tex.Cr. 345; 
Gray v. State, 268 S.W. 941, 269 S.W. 
1056, 99 Tex.Cr. 305; Thomas v. State, 
138 S.W. 1018, 63 Tex.Cr. 98; Knight 
v. State, 116 S.W. 56, 55 Tex.Cr. 243. 
See Dodd v. State, 198 S.W. 783, 82 
Mex. Creeuso, : 


[a] Indictments not too remote.— 
(1) Bighteen months previous. Dix- 
on v. State, 2.S.W.(2d) 272, 108 Tex. 
Cr. 650. (2) Hight years for charge 
of murder. Gray v. State, 268 S.W. 
941, 269 'S.W.. 1056, 99. Tex.Cr. 305. 


[b] Matter too remote.—It is er- 
ror to require accused, on trial for 
murder, to show on his cross-examin- 
ation that fourteen years before he 
had been charged with an assault 
with intent to murder. Thomas v. 
State, 1388 S.W. 1018, 63 Tex.Cr. 98. 


86. State v. Dalton, 147 S.E. 731, 
197 N.C. 125; State v. Maslin, 143 S. 
BH. 3, 195 N.C. 537; Monday v. State, 
(Tex.Cr.) 60 S.W.(2d) 435; Norton v. 
State, 47 S.W.(2d) 610, 120 Tex.Cr. 
557: Gray v. State, 268 S.W. 941, 269 
S.W. 1056, 99 Tex.Cr. 305; Johnson v. 
State, 188 S.W. 426, 80 Tex.Cr. 169; 
Kemper v. State, 188 S.W. 1025, 63 
Tex.Cr. 1; Kirksey v. State, 135 S.W. 
577, 61 Tex.Cr. 641. 


[a] hus, in cross-examining ac- 
cused’s witness, the state was im- 
properly permitted to ask if he had 
not been unfortunate enough to kill 
a man, if he had not drawn a gun on 
another, if he was not known to be 


Linz vy. Skinner, 


WITNESSES 


In any 


In such 


“handy’’ with the gun, and if the shot- 
gun used by him in shooting was not 
the same kind that accused used in 
killing decedent. Kemper v. State, 
138 S.W. 1025, 63-Tex.Cr. 1. 


[b] Indictment not presented. 
Question of prosecutrix whether she 
had been charged with theft was im- 
proper where no indietnrent was pre- 
sented. Johnson v. State, 188 S.W. 
426, 80 Tex.Cr. 169. 


[c] That legal charge was involv- 
ed must appear.—Question to prose- 
cuting witness in a liquor prosecu- 
tion whether he was guilty of having 
been charged with stealing turkeys, 
was properly excluded as not disclos- 
ing whether the charge was a legal 
one or statement made against wit- 
ness. Monday y. State, (Tex.Cr.) 60 
S.W.(2d) 435. 


[ad] Warrant for arrest sufficient. 
Sa oe v. Dalton, 147 S.B. 7381, 197 N. 
3 Be 


87. Pruitt v. State, 25 S.W.(2d) 
870, 114 Tex.Cr. 281; Baird v. State, 
Le SWZ) -1034. e111 UexiCr: Sols 
Thompson v. State, 150 S.W. 181, 67 
Tex.Cr. 660; Kirksey v. State, 135 
S.W. 577, 61 Tex.Cr. 641. See Moore 
v. State, 144 S.W. 598, 65 Tex.Cn. 453 
(it-is not permissible to ask defend- 
ant with regard to facts which would 
tend to show his guilt of the other 
offense). 


[a] For example (1) details of ex- 
traneous offense for which indict- 
ment had been dismissed,'serving to 
show defendant was a criminal gen- 
erally, is inadmissible in a liquor 
prosecution. Baird v. State, 12 S.W. 
(2d), 1034, 111 Tex.Cr. 351.. (2) Since 
only the fact of a pending charge may 
be inquired into, it is error to per- 
mit, in a prosecution for theft, a ques- 
tion to accused ‘“‘Are you not under 
arrest, charged with seducing B.’s 
little girl?’”’ Thompson v. State, 150 
S.W. 181, 67 Tex.Cr. 660. 


[b] Names of robbery victims,— 
In cross-examining accused respect- 
ing whether he was not under indict- 
ment for robbery, specification by 
name of robbery victims is to be con- 
demned. Pruitt v. State, 25 S.W.(2d) 
870, 114 Tex.Cr. 281. 


88. Commonwealth v. Dillard, 
(Pa.) 169 A. 138; Commonwealth v. 
Brown, 93 Pa.Super. 190. 


fa] Voluntary statement of de- 
fendant.—Where defendant prosecut- 
ed for murder volunteered the state- 
ment that he had previously been 
beaten by police, questioning him con- 
cerning previous arrests for crimes 
unconnected with the one charged, to 
discredit testimony regarding previ- 
ous mistreatment was not error. 
Commonwealth v. Dillard, (Pa.) 169 


[§ 1097] ce. Conviction of Crime.*® 
mon-law rule making incompetent as a witness any 
person convicted of an infamous crime,®® having been 
generally changed by statutes rendering such per- 
sons competent as witnesses but subject to impeach- 
ment by proof of their conviction,®! it is now gener- 
ally permissible, except in those jurisdictions where 
a conviction of crime may be shown only by the ree- 
ord thereof®? and not by cross-examination,?® the lat- 
ter sometimes only in criminal cases,°* for an in- 
quiry to be made on the cross-examination of a wit- 
ness, for the purpose of impeachment, into his prior 
conviction of a crime.®® Accordingly, a witness may 
be asked on cross-examination as to whether he has 
been convicted of a crime,®® wherethe crime involv- 


[§§ 1096-1097 


The com- 


~ 


A. 138. 


89. Accusation of, or indictment 
for, crime see supra § 1096. 


Commission of crime see supra § 
1095. 


ry generally see supra §§ 1052-— 


Form of questions see infra § 1100 
notes 82-91. 


90. See supra § 132. 
91. See statutory provisions, 
92. See infra §§ 1121-1125. 


93. Bolling v. U. S., 18 F.(2d) 863; 
Howard v. State, 86 S.E. 540, 144 Ga. 
169; Gilbert v. State, 109 S.H. 697, 27 
Ga.App. 604; Commonwealth v. Dan- 
ton, 1387 N.E. 652, 243 Mass. 552; Pric- 
er v. Lincoln Gas & Electric Light Co., 
196 N.W. 150, 111 Neb. 209. Contra 
Daniel v. State, 128 $.E. 686, 34 Ga. 
App. 146; Sirmans v. State, 110 S.E. 
622, 28 Ga.App. 122. 


[a] Proceedings of conviction.— 
Defendant could not be asked against 
objection concerning the proceedings 
on the trial for his conviction of an- 
other offense. Commonwealth v. Dan- 
ton, 137 N.B. 652, 243 Mass. 552. 


94. Morris Joseloff Co. v. Spirit, 
117 A. 523, 97 Conn. 447; People v. 
Parks, 151 N.E. 563, 321 Ill. 143; Peo- 
ple v. Brocamp, 138 N.E. 728, 307 Tl. 
448; People v. Cardinelli, 130 N.E. 355, 
297 Ill. 116; People v. Goodman, 119 
N.E. 429, 283 Ill. 414; People v. Blev- 
ins, 96 N.E. 214, 251 Ill. 381, Ann.Cas, 
1912C 451; Bartholomew v. People, 
104 Ill. 601; People v. Spain, 157 Ill. 
App. 49; People v. Duggan, 150 Ill. 


App. 375; Looney v. People, 81 Ill. 
App. 370. 
[a] Objection is technical.—W here 


an accomplice testifying ostensibly 
for himself, but in reality against a 
codefendant, is asked on cross-ex- 
amination by codefendant whether he 
had been convicted of larceny, the ob- 
jection that the record was the best 
proof is technical, and should not be 
interposed by the court to protect the 
witness, who had refused counsel, and 
did not himself object to the question. 
Looney v. People, 81 Ill.App. 370. 


{[b] Plea of guilty.—The state’s at- 
torney erred in asking a witness on 
cross-examination how many times 
he had been in jail, and if he had ever 
pleaded guilty to highway robbery. 
A hac v. Cardinelli, 130 N.E. 355, 297 
Ill. 116. ; 


95. See text and notes infra this 
section. 


96. U.S.—Williams v. U. S., 46 F. 
(2d) 731; Workman v. U. S., 43 F.(2d) 
44; Jebbia v. U. S., 37 F.(2d) 3438 [cert 
den 50 S.Ct. 352, 281 U.S. 747, 74 L. Hd. 


For later cases, developments and changes in the law see Annovations, same title and section number. , 


a 


a. 


§ 1097] 


1159}; Weiner v. U. S., 20 F.(2d) 522; 
Mercer v. U. S., 14 F.(2d) 281; Mans- 
bach v."U."S., 21 E.(2d) 221; Smith 
v. U. S., 10 F.(2d)_787;. McIntosh v. 
Ps Sey (2G) ane PRONE SVs papas 
296 F. 632; Nutter v. U. S., 289 F. 484; 
Fields v. United States, 221 F. 242, 137 
C.C:A. 98 [cert den 35 S.Ct. 941, 238 U. 
S640, 59 Libd..15011; Ball, v. U. S., 
147 EF. 32, 78 C.C.A. 126 


Ala.—Smith v. State, 48 So. 668, 159 
Ala. 68; Wynne v. State, 46 So. 459, 
155 Ala. 99; Fuller v. State, 41 So. 774, 
147 Ala. 35; Baker v. State, (App.) 149 
So. 858 [cert den 149 So. 859]; Mc- 
Daniel v. State, 102 So. 788, 20 Ala. 
App. 407 [cert den 102 So. 791, 212 
Ala. 415]; Suttle v. State, 92 So. 531, 
18 Ala.App. 411; Allsup v. State, 72 
So. 599, 15 Ala.App. 121; Wingate v. 
State, 55 So. 958, 1 Ala.App. 40. See 
also Childs v. State, 58 Ala. 349 (hold- 
ing that a witness might be asked on 
cross-examénation if he had no¢ plead- 
ed guilty of stealing from a store ina 
certain place, where it appeared that 
the plea referred to was before a jus- 
tice of the peace, and it was not 
shown that any record was made of 
4%); 

Ark.—Matthews v. State, 42 S.W. 
(2d) 6, 184 Ark. 1194; McGraw v. 
State, 42 S.W.(2d) 373, 184 Ark. 342; 
Bowlin v. State, 1 S.W.(2d) 553, 175 
Ark. 1115; Canada v. State, 275 S.W. 
327, 169 Ark. 221; Cox v. State, 261 S. 
W. 303, 164 Ark. 126; Turner v. State, 
239 S.W. 373, 153 Ark. 40; Kyles v. 
State, 220 S.W. 458, 143 Ark. 419; 
Jordan v. State, 217 S.W. 788, 141 Ark. 
504; Kelley v. State, 202 S.W. 49, 133 
Ark. 261; Hunt v. State, 169 S.W. 773, 
114 Ark. 239, L.R.A.1915B 131, Ann. 
Cas.1916D 533; Schuman v. State, 153 
S.W. 611, 106 Ark. 362; Benson v. 
State, 145° S.W. 8838, 103 Ark. 87; 
Younger v. State, 140 S.W. 139, 100 
Ark. 32; Holder v. State, 25 S.W. 279, 
58 Ark. 473. 


Cal.—People v. Chin Hane, 41 P. 
697, 108 Cal. 597; People v. Rodrigo, 
11 P. 481, 69 Cal. 601; People v. Fon- 
tes, 293 P. 835, 110 Cal.App. 141; Peo- 
ple v. Rosencrantz, 272 P. 786, 95 Cal. 
App. 92; People v. Moran, 144 P. 152, 
25 Cal.App. 472; People v. Martini, 
132 P. 1069, 21 Cal.App. 743. 


Colo.—Roll v. People, 243 P. 641, 
78 Colo. 589; Davis v. People, 238 P. 
25, 77 Colo. 546; Dennison v. People, 
174 P. 595, 65 Colo. 15. 


D.C.—Gordon v. U. §., 
154,,289°F". 552. 


Fla.—Cross v. State, 119 So. 380, 
96 Fla. 768; Martin v. State, 98 So. 
827, 86 Fla. 616; Brown v. State, 86 
So. 574, 80 Fla. 741. 


Idaho.—State v. Alvord, 271 P. 322, 
46 Idaho 765. 


Ill.— People v. Fisher, 172 N.B. 743, 
340 Ill. 216; People v. Schultz-Knight- 
en, 115 N.E. 140, 277 Ill. 238; Bailey v. 
Beall, 96 N.E. 567, 251 Dll. 577;, Peo- 
ple v. Michael, 189 Ill.App. 495. Hand- 
lin’s Estate, v. Law, 34 Ill.App. 84. 


Ind.—Bolden v. State, 155 N.E. 824, 
199 Ind. 160; Fritch v. State, 155 N.E. 
257, 199 Ind. 89; Pierson v. State, 123 
N.E. 118; 188 Ind. 239; Dotterrer v. 
State, 88 N.E. 689, 172 Ind. 357, 30 L.R. 
A.N.S. 846. But compare Farley v. 
State, 57 Ind. 331. 


Iowa.—State v. Boyd, 194 N.W. 177, 
196 Iowa 226; Noteboom vy. Watkins, 
72 N.W. 766, 103 Iowa 580. 


Kan.—State v. Roselli, 198 P. 195, 
109 Kan. 33; State v. Pfefferle, 12 P. 
406, 36 Kan. 90. 


Ky.—Logan v. Commonwealth, 191 
S.W. 676, 174 Ky. 80; Henderson v. 
Com., 91 S.W. 1141, 122 Ky. 296, 28 
Ky.L. 1212; Morgan v. Com., 72 S.W. 


% 
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1098, 24 Ky.L. 2117; Mitchell v. Com., 
64 S.W. 751, 28 Ky.L. 1084; Welsh v. 
Com., 60 S.W. 185, 948, 1118, 63 S.W. 
984, 64 S.W. 262, 110 Ky. 105, alptal Ky. 
530, 238 Ky. 151. 


La.—State v. Sanderson, 124 So. 148, 
169 La. 55; State v. Dundas, 121 So. 
586, 168 La. 95; State v. Guillory, 88 
So. 780, 149 La. 166; State v. Quinn, 
59 So. 9138, 1381 La. 49. 


Me.—State v. Knowles, 57 A. 
98 Me, 429. 


Md.—Burgess v. State, 155 A. 153, 
161 Md. 162, 75 A.L.R. 1471; Niemoth 
v. State, 154 A. 66, 160 Md. 544; New- 
ton v. State, 127A. 123, 147 Md. 71; 
Annarina v. Boland, 111 A. 84,136 Md. 
365; United Rys. & Blectric Co. of 
Baltimore v. Phillips, 99 A. 355, 129 
Md. 328, U.R.A.1917C 384; Baltimore, 
ete., ee Co. v. Strube, 73 A. 697, 111 
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Md. 


Mass.—Com. v. Borasky, 101 N.E. 
377, 214 Mass. 313; Com. v. Bonner, 97 
Mass. 587. 


Mich.—People vy. Miller, 209 N.W. 
81, 285 Mich. 340; Bales v. Evans, 148 
N.W. 790, 182 Mich. 883; People v. 
Yund, 128 N.W. 742, 163 Mich. 504; 
People v. Hoffman, 117 N.W: 568, 154 
Mich. 145; People v. Tubbs, 110 N.W. 
132, 147 Mich. 1; Pratt v. Wickham, 
94 N.W. 1059, 183 Mich. 356 (a witness 
may be asked whether he has pleaded 
guilty to a charge of a certain crime). 


Minn.—State v. Dale, 199 N.W. 99, 
159 Minn. 455; State v. Gordon, 117 
N.W. 483, 105 Minn. 217, 15 Ann.Cas. 
897; State v. Adamson, 45 N.W. 152, 
43 Minn. 196. 


Miss.—Bufkin v. Grisham, 128 So. 
563, 157 Miss. 746; Brown v. State, 51 
So. 273, 96 Miss. 534. 


Mo.—State v. Lonon, 56 S.W.(2d) 
378; State v. Frost, 289 S.W. ‘895; 
State v. Alexander, 285 S.W. 984, 315 
Mo. 199; State v. Wilson, 242 S.W. 
886; State v. McBride, 231 S.W. 592; 
State v. Howe, 228 S.W. 477, 287 Mo. 1; 
State v. Hillebrand, 225 S.W. 1006, 
285 Mo. 290; State v. Johnson, 192 S. 
W. 441; State v. Jenkins, 178 S.W. 91; 
State v. Freeman, 141 S.W. 1094, 238 
Mo. 395; State v. Kennedy, 106 S.W. 
57, 207 Mo. 528; State v. Brooks, 100 
S.W. 416, 202 Mo. 106; State v. Spivey, 
90 S.W. 81, 191 Mo. 87; State v. Heu- 
sack, 88 S.W. 21, 189 Mo. 295; State 
v. Taylor, 22 S.W. 806 [aff 34 S.W. 
449, 118 Mo. 153, and foll State v. 
Miller, 13 S.W. 332, 1051, 100 Mo. 
606]; State v. Oliphant, 107 S.W. 32, 
128 Mo.App. 252. 


Mont.—State v. 
76 Mont. 526. 


Neb.—Leo v. State, 89 N.W. 3038, 63 
Neb. 723; Marion v. State, 20 N.W. 
289, 16 Neb. 349. 


Nev.—State v. Lawrence, 82 P. 614, 
28 Nev. 440. 


N.J.—Thomas v. Devine, 140 A. 
104 N.J.Law 361; State v. Runyon, 
0%, CAS 83, (939 Ned awl: Gy latted09 A. 
925, 93 N.J.Law 16]; Fodor v. Fuchs, 
76 A. 1081, 79 N.J.Law 529; State v. 
Mount, 64 A. 124, 73 N.J.Law 582; 
State v. Henson, 50 A. 468, 616, 66 N 
J.Law 601. 


N.M.—State v. Roybal, 273 P. 919, 33 
N.M. 540. 


N.Y.—Derrick v. Wallace, 112 N.E. 
440, 217 N.Y. 520; Spiegel v. Hays, 22 
N.H. 1105, 118 N.Y. 660; People v. 
Noelke, 94 N.Y. 187, 46 Am.R. 128, 1 
N.Y.Cr. 495 [aff 29 Hun 461, 1 N.Y.Cr. 
252]; People v. Follette, 149 N.Y.S. 
888, 164:-App.Div. 272, 32 N.Y.Cr. 197; 
People v. Nelson, 130 N.Y.S. 488, 145 
App.Div. 680, 26 N.Y.Cr. 197; Sullivan 
v. Newman, 17 N.Y.S. 424, 63 Hun 625. 


N.C.—State v. Dalton, 147 S.E. 731, 


O’Neill, 248 P. 215, 
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197 N.C. 125; Nichols v. Bradshaw, 
143 SES 469).°195 N.C. 7635 State’ v. 
Maslin, 143 S.E. 3, 195 N.C. 537; State 
v. Holder, 69 S.E. 66, 153 N.C. 606. 


N.D.—State v. Fury, 205 N.W. 877, 
53 N.D. 333; State v. King, 204 N.W. 
969, 53 N.D. 95; State v. Keillor, 197 
N.W. 859, 50 N.D. 728; State v. Oien, 
145 N.W. 424, 26 N.D. 552; Schnase 
v. Goetz, 120 N.W. 553, 18 N.D. 594. 


Ohio.—Harper vy. State, 140 N.B. 364, 
106 Ohio St. 481; Maranda v. State, 17 
Ohio App. 479. 


Ok1.—Missouri, K. & T. Ry. Co. v. 
Johnson, 126 P. 567, 84 Okl. 582; 
PLY OLPAVsg Stacey WCCr i via hal Ga ecole 
Duncan vy. State, 268 P. 998, 40 Okl.Cr. 
347; Donahue v. State, 259 P. 179, 38 
Okl.Cr. 87; Forester v. State, 252 P. 
861, 36 Okl.Cr. 111; Reagan v. State, 
250. P.. 435,.85 Okl.Cr. 332; Barnett v. 
State, 244 P. 830, 34 Okl.Cr. 43; New- 
comb v. State, 213 P. 900, 23 Okl.Cr. 
172; Davis v. State, 177 P. 621, 15 Okl. 
Cr. 886; Murphy v. State, 176 P. 417, 
15 Okl.Cr. 312; Hendrix v. State, 113 
P, 244, 4 Okl.Cr. 611; White v. State, 
111i P. 1010, 4 Okl.Cr. 143; Nelson v. 
State, 106 P. 647, 3 Okl.Cr. 468; Caples 
ve State, 104 °P)' 49353 Oki Crie72) 26 
LAR-AIN:S: 10333%Price*viUius. 97 P. 
1056, 1. OKI.Cr.29F;} Slater v.=Us)S; 
98 Psi10 7; AOKI Cra 2b. 


Or.—State v. Jordan, 26 P.(2d) 558; 
State v. Gilbert, 4 P.(2d) 923, 138 Or. 
29; Redsecker v. Wade, 138 P. 485, 69 
Or. 153, Ann.Cas.1916A 269. 


Pa. 89 
A. 559,242 Pa. 394; Com. v. Racco, 73 
A. 1067, 225 Pa. 118, 133 Am.S.R. 872; 
Com. v. Fotti, 93 Pa.Super. 365; Com. 
v. Robzin, 78 Pa.Super. 290; Common- 
wealth v. Burke, 74 Pa.Super. 320; 
Commonwealth v. Auerbach, 71 Pa. 
Super. 54; Commonwealth v. Good- 
stein, 57 Pa.Super. 34; Com. v. Wil- 
liams, 41 Pa.Super. 326; Pitts v. Leh- 
mer, 7 Pa.Dist.&Co. 547; Com. v. Doe, 
18 Pa.Dist. 611; Com. v. Reese, 13 Pa. 
Dist. 606; Com. v. Duffy, 39 Pa.Co. 81. 


R.I.—Wilmot v. Bartlett, 110 A. 411; 
State v. Benjamin, 71 A. 65; State v. 
Babcock, 55 A. 685, 25 R.I. 224, 


S.C.—State v. Williamson, 43 S.B. 
671, 65 S.C. 242; State v. Merriman, 
12 S.E. 619, 34 S.C. 16 [aff 13 S.E. 328, 
34 S.C. 576]. 


Tex.—Bernard’s, Ina v. Austin, 
(Civ.App.) 300 S.W. 256; Johnson v. 
State, 31 S.W.(2d) 1084, 116 Tex.Cr. 
185; Hahn v. State, 274 S.W. 607, 101 
Tex.Cr, 178; Reeves v. State, 252 S.w. 
781, 95 Tex.Cr. 28; Culver v. State, 249 
S.w. 853, 94 Tex. Cr. 103; Hickman v. 
State, 247 S.W. SUS OSs Rex. Ora4 Ou 
Gordon v. State, 216 S.W. 184, 86 Tex. 
Cr. 262; Hill v. State, 189 S.W. 257, 80 
Tex.Cr.+2023 Sanford v. State, 185 S. 
W. 22, 79 Tex.Cr. 346; Bogue v. State, 
155 S.W. 9438, 69 Tex.Cr. 656; Jen- 
nings v. State, 115 S.W. 587, 55 Tex. 
Cr. 147; Hardin v. State, 117 S.W. 974, 
55 Tex.Cr. 631; Williams v. State, 102 
S.W. 1134, 51 Tex.Cr. 361, 123. Am.S.R. 
884; Curtis v. State, 81 S.W: 29, 46 
Tex.Cr. 480; Kipper v. State, 77 S.W. 
611, 45  Tex.Cr.i37% » McDonald :v. 
State, (Cr.) 72 S.W. 383 (theft); Stan- 
ley v. State, (Cr.) 44 S.W. 519;. Mc- 
Neal v. State, (Cr.)' 48 S.W. 792. 


Wash.—State v.) Hulet, 292 P. 107, 
159 Wash. 72; State v. Brames, 282 P. 
48, 154 Wash. 304; State v. McCor- 
mick, 259 P. 29, 145 Wash. Ti State 
v. Heimbigner, 242 P. 654, 137 Wash. 
409; State v. Mariani, 217 P. 4, 125 
Wash. 531; Gardner v. Spalt, 149 P. 
647, 86 Wash. 146; State v. Stone, 120 
Pp? 76, 66 Wash. 625; State vy. Cham- 
poux, 74 BP. 557,33 Wash, 339; State 
v. Ripley, a MEO Gs 43.2 Wash. 182. 


W.Va.—State v. Petlock. 169 S.E. 
480; State v. White, 94 S.E. 972, 81 
W.Va. 516. 
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ed amounts to a felony.®7 Likewise, the witness may | be asked whether he has been convicted of a crime 


Wis.—Bruno vy. Hickman, 182 S.W. 
356, 174 Wis. 63; Dungan v. State, 115 
INSW. 850; 135 Wis. .151. 


Wyo.—Eads v. State, 101 P. 946, 17 
Wyo. 490. But see Konopisos v. State, 
185 P. 355, 26 Wyo. 350 (in a prosecu- 
tion for keeping a house of ill fame, 
it was prejudicial error to permit the 
state on cross-examination of defend- 
ant to ask if he had not been arrested 
and convicted of being a pimp, to 
which he answered, ‘Yes,’ over ob- 
jection, such matter having no con- 
nection with the offense charged). 


[a] Name of particular crime may 
be mentioned. People v. Chin Hane, 
Ale Ps 697,,0108 Cal. 697. 


[b] Witness may be asked of what 
crime he was convicted.—Spiegel v. 
Hays, 22 N.E. 1105, 118 N.Y. 660, 2 
Silv.A. 428. 


[ce] On redirect examination, a 
witness shown by cross-examination 
to have been confined in the peniten- 
tiary may be permitted to testify as to 
the nature of the crime for which he 
was imprisoned. Carlson y. Winter- 
son, 42 N.E. 347, 147 N.Y. 652, 723 [reh 
den 43 N.E. 986, 148 N.Y. 754]. 


[d] Indirect question improper.— 
In impeachment of a witness by show- 
ing previous conviction of crime, 
counsel should ask the witness the 
question directly, and not by indirect 
question, as to whether he had not 
given the same testimony during a 
previous trial at which he had been 
convicted. Newton v. State, 127 A. 
a De We Go any 


[e] Such inquiry is not collateral. 
—Inquiries on cross-examination of 
defendant in a criminal prosecution 
touching former convictions of crime, 
as affecting credibility under Gen. 
Code § 13659, are not collateral to the 
inquiry, but directly affect the credi- 
bility of the witness. Harper v. State, 
140 N.E. 364, 106 Ohio St. 481. 


[f] Convictions which may be in- 
quired into.—(1) Assault. State v. 
Fury, 205 N.W. 877, 53 N.D. 333; Mis- 
souri, K. & T. Ry. Co. v. Johnson, 126 
P. 567, 34 Okl. 582; Hendrix v. State, 
2123 -P. 244, 4 Okl.Cr. 611; Bruno v. 
Hickman, 182 N.W. 356, 174 Wis. 63. 
(2) Automobile theft. Hickman v. 
State, 247 S.W. 518, 93 Tex.Cr. 407. 
(3) Blockading. Nichols v. Bradshaw, 


143 S.E. 469, 195 N.C. 768. (4) De- 
sertion from army. Jordan v. State, 
217 S.W. 788, 141 Ark. 504. (5) Dis- 


orderly conduct. State v. Stone, 120 
P. 76, 66 Wash. 625. (6) Frequenter 
of gambling house. McIntosh v. U.S., 
1 F.(2d) 427. (7) Gambling. State 
v. Boyd, 194 N.W. 177, 196 Iowa 226. 
(8) Grand larceny. Allsup v. State, 
72 So. 599, 15 Ala.App. 121. (9) Il- 
legal sale of liquor. Bales v. Evans, 
148 N.W. 790, 182 Mich. 388. (10) 
Larceny. Baker v. State, (Ala.App.) 
149 So. 858 [cert den 149 So. 859]; 
Suttle v. State, 92 So. 531, 18 Ala.App. 
411; Bailey v. Beall, 96 N.E. 567, 251 
Ill. 577; United Rys. & Electric Co. 
of Baltimore v. Phillips, 99 A. 355, 
129 Md. 328, L.R.A.1917C 384. (11) 
Manufacture of intoxicating liquor. 
Hahn v. State, 274 S.W. 607, 101 Tex. 
Grealis: 9 (LZ) Peet larceny. Young- 
er v. State, 140 S.W. 139, 100 Ark. 321. 
(13) Publishing false statement. 
People v. Yund, 128 N.W. 742, 163 
Mich. 504. (14) Running disorderly 
house. Bogue v. State, 155 S.W. 943, 
69 Tex.Cr. 656; Gardner v. Spalt, 149 
P. 647, 86 Wash. 146. (15) Shooting 
craps. Kyles v. State, 220 S.W. 458, 
143 Ark. 419. (16) Threatening to as- 
sault another. Wilmot v. Bartlett, 


oy 110 A. 411. (17) Violation of 
laws prohibiting the sending of lot- 
tery circulars through the mail. Peo- 
ple v. Noelke, 94 N.Y. 137, 46 Am.R. 
128, 1 N.Y.Cr. 495 [aff 29 Hun 461, 1 
N.Y.Cr. 252]. 


[g] Description of record in ques- 
tion.— Exact description of the record 
ef conviction in evidence is not neces- 
sary in a question to a witness as to 
whether he was the one convicted, 
but it is enough that the description 
fairly calls his attention to the rec- 
ord. Commonwealth v. Borasky, ae 
N.E. 377, 214 Mass. 313. 


[h] Any and all convictions.—Un- 
der Code (1906) § 1928, providing that 
any witness may be examined touch- 
ing his conviction of any crime, a wit- 
ness may be cross-examined as to any 
and all convictions of crime, as bear- 
ing on his credibility. Brown v. State, 
51 So. 2738, 96 Miss. 534. 


[i] Applicability of statutory re- 
striction.—Act March 15, 1911, P. L. 
p 20 (Pa. St. [1920] § 8174), provid- 
ing that any person charged with any 
crime, and called as a witness in his 
own behalf, shall, not be asked any 
question tending to show that he has 
been convicted vof any offense other 
than the one wherewith he shall be 
then charged, unless he shall have at 
such trial asked questions of the wit- 
ness for the prosecution with a view 
to establish his own good character, 
or has given evidence tending to prove 
his own good character or reputa- 
tion, applies only to the defendant, not 
to his witnesses. Commonwealth v. 
Robzin, 78 Pa.Super. 290. 


[ji] On waiver of objection that 
record is best evidence of a conviction 
of crime, a defendant in a criminal 
proceeding who testifies in his own be- 
half may be asked on cross-examina- 
tion if he has been convicted of crime. 
Com. v. Bonner, 97 Mass. 587. 


[k] Where state has no evidence. 
—Permitting cross-questions to ac- 
cused regarding conviction of other 
crimes where the state had no evi- 
dence to sustain impeaching facts is 
prejudicial error. Rosa v. State, 218 
S.W. 1056, 86 Tex.Cr. 646. 


[1] Record of conviction unneces- 
sary.—McIntosh v. U. S., 1 F.(2d) 427; 
Gordon v. -.U. S., 53 App. D:C. 154, 289 
F. 552; Moberg v. Scott, 175 N.W. 559, 
42 S.D. 372; Bernard’s, Inc. v. Austin, 
(Tex.Civ.App.) 300 S.W. 256; Robin- 
son v. State, 7 S.W.(2d) 571, 110 Tex. 
Cr. 345; Reeves v. State, 252 S.W. 781, 
95 Tex.Cr. 28; Hickman v. State, 247 
S.W. 518, 98 Tex.Cr. 407. 


[m] Inquiry not limited to one 
question.—Under Comp. L. § 6555, 
permitting conviction of crime to be 
shown to affect the credibility of a 
witness, cross-examination of accus- 
ed, testifying in his own behalf ina 
murder case, is not limited to the sin- 
gle question of conviction for crime, 
but reasonable latitude is permitted, 
especially where the witness equivo- 


cates. Davis v. People, 238 P. 25, 77 
Colo. 546. 
{[n] Offer inadequate.—To impeach 


a witness for the state, he was asked 
whether he had been arrested for 
shooting a man in a bawdyhouse at 
a designated time. Objection was sus- 
tained. He was then asked whether 
he had been arrested at the same time 
for carrying concealed weapons and 
been convicted. Objection was sus- 
tained. It was then offered to prove 
on cross-examination that he had been 
convicted for the offense of carrying 


concealed weapons, growing out of the 
transaction of the shooting in 2 
bawdyhouse previously mentioned. It 
was held, that the offer was insuffi- 
cient, and the court properly sustain- 
ed objection to it as immaterial, ir- 
relevant and incompetent. Hads v. 
State, 101 P. 946, 17 Wyo. 490. 


{o] Driving while intoxicated is 
not a crime. Thomas v. Devine, 140 
A. 324, 104 N.J.Law 361. 


97. U.S.—Rinella v. U. S., 60 F.(2d) 
216; U.S. v. Fay, 22 F.(2d) 740 [aff 
19 F.(2d) 620] (Idaho statute); Wil- 
liams v. U..S., 3 F.(2d) 129, 41 A.L.R. 
328; Wheeler v. U. S., 293 F. 588 [cert 
den 44 S.Ct. 333,264 U.S. 584, 68 L. 
Ed. 861]. 


Ala.—Roden v.~State, 58 So. 71, 3 
Ala.App. 197. ‘ 


Ariz.—Johnson v. State, 264 P. 1083, 
33 Ariz. 354; Hadley v. State, 212 P. 
458, 25 Ariz. 23. 


Cal.—People v. La Verne, 297 P. 561, 
212, Cal. 29° People v. Carson, 99) °P% 
970, 155 Cal. 164; People v. Richiee, 
(App.) 24 P.(2d) 194; People v. John- 
son, (App.) 22 P.(2d) 543; People v. 
Johnston, 299 P. 805, 114 Cal.App. 241; 
People v. Quinn, 295 P. 1042, 111 Cal. 
App. 614; People v. Knoth, 295 P. 577, 
111 Cal.App. 250; People v. Rogers, 
271 P. 351, 94 Cal.App. 470; People v. 
Lando, 268 P. 439, 92 Cal.App. 405; 
People v. Stringer, 260 P. 389, 86 Cal. 
App. 30; People v. Reed, 258 P. 463, 
84 Cal.App. 685; People v. King, 246 P. 
822, 77 Cal.App. 434; People v. John- 
son, 207 P. 257, 57 Cal.App. 271; Peo- 
ple v. Moran, 144 P. 152, 25 Cal.App. 
472; People v. Rader, 141 P. 958, 24 
Cal. "App. 477; People v. Walker, 114 
P. 1009, 15 Cal. App. “400. 


Del.—State v. Grant, 133 A. 790, 33 
Del. 195. 


Iowa.—State v. Johnson, 245 N.W. 
728, 215 Iowa 483. 


Ky.—Newhouse v. Commonwealth, 
270, S.W. 11, 207 Ky. 781; . Shields’ 
Adm’rs v. Rowland, 151 S.W. 408, 151 
Ky. 136 [mod on other grounds 152 s. 
W. 943, 151 Ky. 822]. 


Mont.—State v. Smith, 190 P. 107, 
57 Mont. 563; State v. Dunn, 190 P. 
121, 57 Mont. 591% State v. Kanakaris, 
169 BP. 42, 54 Mont. 180. 


Neb.—Sulley v. State, 230 N.W. 846, 
119 Neb. 783; Denker v. State, 184 S. 
W. 945, 106 Neb. 779; Johns v. State, 
129 N.W. 247, 88 Neb. 145. 


N.Y.—People v. Cooney, 176 N.Y.S. 
782, 188 App.Div. 292, 837 N.Y.Cr. 547. 


Okl.—Winfield v. State, 191 P. 609, 
18 Okl.Cr. 257; Manning v. State, 123 
PET LOLs EG Okl. Cre 36 Nelson v. 
State, 106 P. 647, 3 Okl. Cr. 468; Caples 
v. State, 104 P. 493, 3 Okl.Cr. 72, 26 
L.R.A.N'S. 1033; Price v. U. S., 97 P 
1056, 1 Okl.Cr. "291; Slater v. U. é. 
98 P. 110, 1 Okl.Cr.’ 275. 


Tex.—Sherman v. State, (Cr.) 62 
S.W.(2d) 146; Wilkes v. State, 289 
S.W. 44, 105 Tex.Cr. 430; Dossett v. 


State, 249 S.W. 1048, 94; "Tex.Cr. 145; 
Lasater v. State, 227 ‘S.-W. 949, 88 Tex. 
Cr. 452; Hawthorne v. State, 190 S.W. 
184, 80 Tex.Cr. 264; Turner v. State, 
L6OUSHWe Soi OL Tex. Cr. 477; McLain 
rigernie 136 S.W. 1057, 62 Tex.Cr. 


[a] Offenses constituting felonies. 
—Unlawfully possessing intoxicating 
liquors. Dossett v. State, 249 Sw. 
1048, 94 Tex.Cr. 145. 


[b] Effect of statute.—Cross-ex- 
amination of defendant as to convic- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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infamous in its nature,®® or which involves mor- 
or a want of moral character. 
Such an inquiry may be made even though an 
appeal is pending from the conviction in ques- 
tion? or a pardon granted therefrom.® 
ness cannot be interrogated as to his conviction of 
an offense which is not of such a grade as is requir- 
Accordingly, it has 
been held, dependent in each case on the nature or 
grade of offense ‘necessary in the particular juris- 


al turpitude? 


ed to affect his credibility.* 


WITNESSES 


ony.® 
But a wit- 
nanee.® 


diction, improper for a witness to be asked as to his 


tions of burglary and carrying con- 
eealed weapons is permissible as im- 
peachment, notwithstanding a statu- 
tory provision that confessed prior 
convictions shall not be alluded to at 
the trial. People v. Rogers, 271 P. 351, 
94 Cal.App. 470. 

[ec] Inspection of record.—Where 
a ground of objection to question 
whether witness was convicted of a 
felony is that the record would show 
that the witness was not convicted of 
a felony, and the record is easily ob- 
tainable without delaying the trial, 
the court should insist on an inspec- 
tion of such record, and, if it shows 
that conviction was in law only a con- 
viction of misdemeanor, further in- 
quiry along that line should be per- 
emptorily shut off, since, under Code 
Civ. Proc. § 2051, a witness may not be 
impeached by evidence of particular 
wrongful acts, except that it may be 
shown he has been convicted of a fel- 
ony. People v. Lando, 268 P. 439, 92 
Cal.App. 405. 


98. Williams v. State, 40 So. 405, 
144 Ala. 14; Turner v. State, 139 S.W. 
1124, 100 Ark. 199; McCormick v. 
Decker, 193 Ill.App. 451. 


99. Abrams v. State, (Ala.) 84 So. 
862; Perkins v. Baker, 137 P. 661, 41 
Okl. 288; Winfield v. State, 191 P. 
609, 18 Okl.Cr. 257; Nelson v. State, 
106 P. 647, 8 OkLCr. 468; Caples v. 
State, 104 P. 493, 3 Okl.Cr, 72, 26 L.R. 
A.N.S. 1033; Price v. U. S., 97 P. 1056, 
EGC ry 2913) Slateryva Uii1S8.3..98P. 
110, 1° Okl.Cr. 275; Sherman vy. State, 
(Tex.Cr.) 62 S.W.(2d) 146; Dossett v. 
State, 249 S.W. 1048, 94 Tex.Cr. 145; 
Lasater v. State, 227 S.W. 949, 88 Tex. 
Cr. 452; Ingram v. State, 202 S.W. 741, 
83 Tex.Cr. 215; Hawthorne v. State, 
190 S.W. 184, 80 Tex.Cr. 264; Camp- 
bell v. State, 138 S.W. 607, 62 Tex.Cr. 
561; McLain v. State, 136 S.W. 1057, 
62 Tex.Cr. 118; White v. State, 135 S. 
W. 562, 61 Tex.Cr. 498. 


[a] Convictions of offenses involv- 
ing moral turpitude.—(1) Aggravat- 
ed assault. Curtis v. State, 81 S.W. 29, 
46 Tex.Cr. 480. (2) Keeping bawdy- 
house. + Dossett v. State, 249 S.W. 
1048, 94 Tex.Cr. 145. (3) Swindling. 
White v. State, 135 S.W. 562, 61 Tex. 
Cr. 498. (4) Theft. Ingram v. State, 
202 S.W. 741, 83 Tex.Cr. 215. 


[b] Conviction in Indian tribal 
court.—As a witness may be asked if 
he has been convicted of a crime in- 
volving moral turpitude, it is not error 
to permit the witness to be asked 
whether he had ever been convicted of 
such a crime in the tribal courts of 
the Seminole Nation. Perkins v. Bak- 
er, 137 P. 661, 41 Okl. 288. 


1. Porter v. State, 126 P. 699, 8 
Okl.Cr. 64; Manning v. State, 123 P. 
1029, 7 Okl.Cr. 367; White v. State, 
111 P. 1010, 4 Okl.Cr. 143; Musgraves 
v. State, 106 P. 544, 3 Okl.Cr. 421. 

2. Manning v. State, 123 P. 1029, 
7 Okl.Cr. 367; Jennings v. State, 115 
S.W. 587, 55 Tex.Cr. 147. 

3. People v. Rader, 141 P. 958, 24 
Cal.App. 477. 

4 U.S.—U. S.,v. Fay, 


22 F.(2d) 


740 [aff 19 F.(2d) 620] (undér Idaho 
statute). 


Ala.—Williams vy. State, 40 So. 405, 
144 Ala. 14. 


Cal.—Jones v. Duchow, 23 F. 3871, 
255° Bo, 4206, 181 Cal. -1093°. People “Vv. 
Carolan, 12 P. 52, 71 Cal. 195. 


Ill.— Burke v. U. S. Express Co., 87 
Ill.App. 505. 


Mo.—O’Connor vy. St. Louis Transit 
Co., 80 S.W. 304, 106 Mo.App. 215. 


Ney.—State v. Huff, 11, Nev..1%. 


Okl.—Nelson y. State, 106 P. 647, 
3 Okl.Cr. 468. 


Tex.—Pollock v. State, (Cr.) 101 S. 
W. 281; Missouri, ete. R. Co. v. 
Dumas, (Cr.) 93 S.W. 493. 


But compare McGovern v. Smith, 
53 A. 326, 75 Vt. 104 (holding that St. 
§ 1245, providing that the conviction 
of a crime involving moral turpitude 
may be given in evidence to affect 


the credibility of a witness, does not: 


render it an abuse of discretion to al- 
low a witness to be asked if he had 
not been convicted of the offense of 
selling intoxicating liquor, although 
such offense does not involve moral 
turpitude). 


5. Middleton y. U. S., 49 F.(2d) 
538; People v. Carolan, 12 P. 52, 71 
Cal. 195; People v. Montezuma, 3 P. 
(2d) 370, 4 P.(2d) 285, 117 Cal.App. 
125; Missouri, ete., R. Co. v. Dumas, 
(Tex.Cr.) 93 S.W. 493. 


6 Williams yv. State, 40 So. 405, 
144 Ala. 14; Benson vy. Chicago Rys. 
Co., 180 Ill.App. 235. 


[a] Offenses not of infamous na- 
ture.—Manslaughter. Benson v. Chi- 
cago Rys. Co., 180 Ill.App. 235. 


gen Abrams v. State, (Ala.) 84 So. 


[a] Violations of prohibition laws 
do not involve moral. turpitude. 
Abrams v. State, (Ala.) 84 So. 862. 


8 Fay v. U. S., 22 F.(2d) 740 [aff 
19 F.(2d) 620]. 

9. Huckabaa v. State, 58 So. 684, 
4 Ala.App. 68; Daggs v. St. Louis-San 
Francisco Ry. Co., (Mo.App.) 51 S.W. 
(2d) 164. 


[a] Conviction in mayor’s court.— 
In view of Code (1907) § 4008, which 
applies only to conviction under state 
laws, it is error to ask a witness 
whether she was not convicted in the 
mayor’s court of a town for running 
a house of ill fame. Huckabaa v. 
State, 58 So. 684, 4 Ala.App. 68 (that 
offense was violation of municipal or- 
dinance is assumed). 


10. U.S.—Fay v. U. S., 22 F.(2d) 
740 [aff 19 F.(2d) 620]. 


Ala.—Williams v. State, 40 So. 405, 
144 Ala. 14; Deemer v. State, 85 So. 
867, 17 Ala.App. 499; Johnston v. 
State, 73 So. 210, 15 Ala.App. 298 
[cert den 73 So. 1000, 198 Ala. 692]. 


Iowa.—Hanners v. McClelland, 37 N. 
W. 389, 74 Iowa 318. 


Mo.—Daggs v. St. Louis-San Fran- 
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conviction of a mere misdemeanor® or of an offense | 
which is not infamous in its nature,® or does not in- 
volve moral turpitude,’ or does not amount to a fel- 
Similarly, no inquiry may be made into the 
witness’ conviction for violation of a local ordi- 
Where the propriety of an inquiry into a 
prior conviction depends on the grade or nature 
of the crime involved, its nature must appear before 
the inquiry will be permitted.1° 
may be whether the witness has pleaded guilty to a 


The question put 


cisco Ry. Co., 
164. 


Philippine.—People v. Resabal, 
Philippine 780. 


Tex.—Lagow v. State, 197 S.W. 217, 
81 Tex.Cr. 460; Ellis v. State, 117 S. 
Ws 978, 56 Tex.Cr. 14, 133 Am.S.R. 


(App.) 51 S.W.(2d) 
50 


Va.—Langhorne v. Com., 76 Va. 
1012. 


[a] Hence (1) a question to a wit- 
ness, “Were you not arrested, tried, 
and convicted?” before a _ certain 
magistrate’s court, no offense being 
specified, does not indicate that he was 
convicted of any offense involving his 
character, nor his truth on oath, and 
is improper. Langhorne v. Com., 76 
Va. 1012. (2) Under Code (1873) § 
3648, providing that “a witness may 
be interrogated as to his previous con- 
viction for a felony,’ a question, 
“Were you ever convicted of a crime?” 
is improper, since a crime is not 
necessarily a felony. Hanners v. Mc- 
Clelland, 37 N.W. 389, 74 Iowa 318. 
(3) In a cross-examination of a wit- 
ness, an objection was properly sus- 
tained to a question whether she had 
not been arrested for various offenses 
during the past tWo years and convict- 
ed, as there was nothing to show the 
character of the offenses for which 
she was convicted. Ellis v. State, 
117 S.W. 978, 56 Tex.Cr. 14, 183 Am. 
S.R. 953. (4). An objection was prop- 
erly sustained to a question as to the 
conviction of a witness for a crime to 
which irrelevant and illegal evidence 
would have been responsive. John- 
son v. State, 73 So. 210, 15 Ala.App. 
593] [cert den 78 So. 1000, 198 Ala. 


[b] Improper assumption that 
crime is felony.—A question asked a 
witness who had admitted that he was 
convicted for shooting a man as to 
how long he was in the penitentiary 
was objectionable as assuming that 
he was convicted of a felony. John- 
son v. State, 73 So. 210, 15 Ala.App. 
392] [cert den 73 So. 1000, 198 Ala. 


{[c] Conviction of “any other 
crime.”—As the violation of a mu- 
nicipal ordinance cannot be shown, re- 
fusing to permit defendant’s counsel 
to ask plaintiff whether he had been 
convicted of any crime other than 
those admitted is not error, as the 
question makes no distinction between 
convictions under the laws of the 
state and under a municipal ordinance. 
Daggs v. St. Louis-San Francisco Ry. 
Co., (Mo.App.) 51 S.W.(2d) 164. 


{d] Local option.—It is error, in 
the absence of evidence that a local 
option is in force in a certain county, 
to permit one accused of another of- 
fense to be asked whether he has not 
within two years been convicted of 
violating a local option law in such 
county. Lagow v. State, 197 S.W. 217, 
81 Tex.Cr. 460. 


[e] That witness was excluded 
from information in order to be used 
as witness for prosecution does not 
prevent his being a credible witness, 
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_erime,'? or whether he has pleaded non vult to an in- 
“dietment, %2 although inquiry as to a plea of guilt to 
an offense of lesser grade than required is improp- 
er.15 An injunction to restrain one from doing some- 
thing which would constitute a crime is not a con- 
viction which would justify an inquiry thereinto.14 
Similarly, no inquiry is permissible into the posting 
of a bond by the witness to keep the peace.1> As re- 


especially in the absence of showing 
his interest in testifying against ac- 


cused. People v. Resabal, 50 Philip- 
pine 780. 
[f] Where character of offense is 


not shown, it is proper to exclude a 
question as to conviction thereof. 
Williams v. State, 40 So. 405, 144 Ala. 
14; Ellis v; State, 117 S.W. 978, 56 
Tex.Cr. 14, 133 Am.S.R. 953. 


11. U.S.—Pure Oil Pipe Line Co. 
v. Ross, 51. F.(2d) 925. 


Ark.—Bowlin v. State, 1 S.W.(2d) 
546, 175 Ark. 1047. 


Cal.—People v. Lando, 268 P. 439, 
92 Cal.App. 405. 


Mo.—State v. Meeks, 39 S.W.(2d) 
765, 327 Mo. 1209; Ridenour v. Wil- 
cox Mines Co., 147 S.W. 852, 164 Mo. 
App. 576. 


Neb.—Vanderpool v. State, 211 N.W. 
605, 115 Neb. 94. 


N.J.—State v. Runyon, 107 A. 33, 93 
N.J.Law 16 [aff 109 A. 925, 93 N.J. 
Law i6]. 


S.D.—Moberg v. Scott, 175 N.W. 559, 
42 S.D. 372. 


Tex.—Burnett v. State, 
581, 73 Tex.Cr. 477. 


[a] Inspection of record. — In a 
murder prosecution, overruling de- 
fendant’s objection to question to ac- 
cused inquiring whether he had plead- 
ed guilty to receiving stolen property, 
a felony, where it appeared in the tes- 
timony that the punishment was only 
six months’ imprisonment in the coun- 
ty jail, making the offense a misde- 
meanor for all purposes, under Pen. 
Code § 17, it was held, subject to the 
limitation that in such cases the 
record should be inspected and fur- 
ther inquiry peremptorily shut off, 
not error. People v. Lando, 268 P. 439 
92 Cal.App. 405. 


[b] Offenses within rule. — Pure 
Oil Pipe Line Co. v. Ross, 51 F.(2d) 
925. 


[ce] Party to action.—A cross-ex- 
amination of a witness for impeach- 
ment purposes, by asking if he had 
not pleaded guilty to a charge of 
crime, is not subject to objection be- 
cause it was prejudicial to the wit- 
ness, who was a party to the action. 
Moberg v. Scott, 175 N.W. 559, 42 S. 
Desiues 


{d] Plea in examining court.—As 
affecting his credit, defendant may be 
asked, on cross-examination, if he had 
not pleaded guilty to theft, and this, 
although it was in a justice’s court, 
which had jurisdiction only as an ex- 
amining court. Burnett v. State, 165 
S.W. 581, 78 Tex.Cr. 477. 


Impropriety of asking whether em- 
ployer of witness pleaded guilty see 
supra § 1087 note 18 [d]. 


12. State v. Henson, 50 A. 468, 616, 
66 N.J.Law 601 [foll Hill v. Maxwell, 
73 A. 501, 77 N.J.Law 766]. 


13. Dunlap v. State, 217 N.W. 89, 
116 Neb. 313. 


[a] No inquiry can be made as to 
a plea of guilt to a charge of unlaw- 


165 S.W. 
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ful possession of liquor, a misdemean- 
or. Dunlap v. State, 217 N.W. 89, 116 
Neb. 318. 


14. Nack v. State, 
189 Wis. 633. 


[a] Thus, in a larceny prosecu- 
tion, to cross-examine accused con- 
cerning an injunction restraining him 
from maintaining a house of ill fame 
was improper. Nack v. State, 208 N. 
W. 487, 189 Wis. 633. 


15. McWharf v. Webber, 225 N.Y. 
S. 761, 763, 222 App.Div. 347. 


“A proceeding to compel a person 
to give an undertaking to keep the 
peace is no more a conviction than is 
an indictment. . In such a pro- 
céeding all that the magistrate de- 
termines is whether-there is ‘just rea- 
son to fear the commission of the 
crime alleged to have been threat- 
ened.’ The person arrested may give 
an undertaking ‘to abide the order of 
the next’ term of the ‘County Court of 
the county,’ without a hearing or trial 
before the magistrate. For all that 
appears, that may have been done in 
the proceeding before the magistrate 
referred to in the question of the 
plaintiff’s attorney, and in the answer 
of the defendant thereto.’”?’ McWharf 
Vv. Clee supra. 


Cal.—People v. Rodrigo, 11 P. 
eh 69 Cal. 601. 


Ky.—Hannah vy. Commonwealth, 295 
S.W. 159, 220 Ky. 368. 


N.J.—State v. Silver, 127 A. 545, 101 
N.J.Law 232, 2 N.J.Misc. 479. 


N.C.—State v. Holder, 69 S.E. 66, 
L5Ss IN. Ca6 OG: 


Tex.—Robinson v. State, 
(2a) 571, 110 Tex:Cr> 345% 


[a] Fact and length of sentence.— 
Hannah v. Commonwealth, 295 S.W. 
159, 220 Ky. 368. 


[b] Sentence on the roads.—State 
v. Holder, 69 S.E. 66, 153 N.C. 606. 


[ec] Duration.—The state may, on 
eross-examination of defendant, show 
duration of sentence on a former con- 
viction. State v. Silver, 127 A. 545, 
101 N.J.Law 232, 2 N.J.Misc. 479. 


[d] What sentence was imposed.— 
People v. Rodrigo, 11 P. 481, 69 Cal. 
601. 


208 N.W. 487, 


7 S.W. 


17. O'Dell v. Barrett, 163 A.) 191, 
163 Md. 342. 
18. Ala.—Fondren y. State, 86 So. 


71, 204 Ala. 451. 


Ark.—Bowlin v. State, 1 S.W.(2d) 
553, 175 Ark. 1115; Younger v. State, 
140 S.W. 139, 100) Ark. 321: Baker v. 
State, 25 S.W. 608, 58 Ark. 513; Hold- 
er v. State, 25 S.W. 279,'58 Ark. 473. 


Mo.—State v. Miller, 292 S.W. 440; 
State v. Miller, 13 S.W. 832, 1051, 100 
Mo. 606, 14 S.W. 311. 


N.Y.—Real v. People, 42 N.Y. 270, 
1 Cow.Cr. 216; People v. Weiss, 114 
Nee area 129 App.Div. 671, 23 N.Y. 

re ; 


Tex.—Smiley v. State, 189 S.W. 482, 
80 Tex.Cr. 280; Hill v. State, 189 S.W. 
257, 80 Tex.Cr. 202; Elmore v. State, 
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sulting from or involving a conviction it has been 
held that a witness may be asked on eross-examina- 
tion concerning his sentence or punishment,?® wheth- 
er he has served time,!? been confined in a peniten- 
tiary,'® prison,!® or jail,?° and why he was sent 
there;21 he may be asked regarding his having been 
fined,?2 as whether he is at the time of testifying 
working out a fine for a criminal offense.?* 


The fact 


(Cr.) 78 S.W. 520;  Darbyshire v. 
State, 3& -S.W. .178,..36 Dex.Cr., 547s 
Lights v. State, 17 S.W. 428, 21 Tex. 
pe: 308 Loverr State v. Ezell, 41 Tex. 
Sy: 


W.Va.—State v. Hill, 43 S.E. 160, 52 
W.Va. 296. ‘ 


See Taylor v. State, 10 S.E. 442, 83 
Ga. 647 (holding that it was not er- 
ror to admit thesanswer of defend- 
ant’s witness, who of his own motion 
answered that he had served time in 
the penitentiary, although defend- 
ant’s counsel had objected to the 
question). 


[a] Witness may be asked wheth- 
er he has not confessed that he has 
been in the pententiary. Jackson v. 
State, 21 So. 707, 75 Miss. 145. 


[b] After denial of conviction.— 
Where a witness denied on cross- 
examination that he had ever been 
convicted of a felony, it was error to 
exclude a question as to whether he 
had ever been confined in a designat- 
ed state prison. People v. Weiss, 114 
cr tio 129 App.Div. 671, 23 N.Y. 

r. 


Be ans v. U. S., 183 F. 201, 
66 SOR 25 


cee v. Com., 14 S.W. 489, 
12 Ky.L. 458. 


Mich.—Wilbur vy. ‘Flood, 16 Mich. 
40, 93 Am.D. 203. 


N.Y.—Spiegel v. Hays, 22 N.E. 1105, 
118 N.Y. 660; Russell v. St. Nicholas 
EY insaCo,, 51 N.Y. 643 mem; Real v. 
People, 42 N.Y. 270, 1 Cow.Cr. 216. 


Pa.—Commonwealth vy. Williams, 
41 Pa.Super. 326; Com. v. Reese, 13 
Pa.Dist. 606. 


Tex.—Lasater v. State, 
949, 88 Tex.Cr. 452. 


Va.—Harris v.. Commonwealth, 105 
S.E. 541, 129 Vas. 751 


20. McLaughlin v. Mencke, 30 A. 
603, 80 Md. 83 [foll Smith v. State, 
20 A. 1026, 64 Md. 25, 54 Am.R. 752]; 
State v. Pratt, 26 S.W. 556, 121 Mo. 
566; State v. Taylor, 24 S.W. 449, 118 
Mo. 153; Real v. People, 42 N.Y. 270, 
1 Cow.Cr. 216; Lasater v. State, 227 
S.W. 949, 88 Tex.Cr: 452. But com=- 
pare Clements v. McGinn, (Cal.) 33 
P. 920; Cullen v. Hanisch, 89 N.W. 
900, 114 Wis. 24. 


21. McLaughlin v. Mencke, 30 A. 
603, 80 Md. 83 [foll Smith v. State, 20 
A. 1026, 64 Md. 25, 54 Am.R. 752]. 


22. Davis v. State, 277 S.W. 17, 169 
Ark. 942; State v. Duelks, 116 A. 865, 
97 N.J.Law 43; Reid v. State, 271 S. 
W. 625, 100 Tex.Cr. 512. But see 
Walker v. Rogers, 273 S.W. 439, 209 
Ky. 619 (in a suit for damages for 
assault, cross-examination as to how 
many times plaintiff had been fined 
for selling whisky: was properly ex- 
cluded). 


[a] Fined for: (1) Being a com- 
mon prostitute. Reid v. State, 271 S. 
W. 625, 100 Tex.Cr. 512. (2) Possess- 
ing intoxicating liquor. Davis v. 
State, 277 S.W. 17, 169 Ark. 942. 


23. Sentell v. State, 30 S.W. 226, 
384 Tex.Cr. 260. 
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of conviction having been ascertained, that should 
end the matter for the side eross- examining.?+# 
interrogation into the details of the conviction or 
Nevertheless, and 
although not permitted in some jurisdictions,*® it is 
usually held that the name or nature of the crime in- 
volved,2? and sometimes even the place thereof,?8 
and the extent of the punishment imposed?® may be 
inquired into; yet the nature of the crime of which 
accused admits, as a witness, of having been con- 
victed may not be inquired into merely to show that 
it was of the same character as the one for which he 
So the witness may be asked 
how many times he has been convicted of crime.*? 


erime tiveived should be made.?° 


is then being tried.*° 


State v. Spivey, 90 S.W. 81, 191 

Bosteder v. Duling, 213 N.w. 
bd Vanderpool Vv. 
State, 211 N.W. 605, 115 Neb. 94; 
State v. Conwell, 13 P.(2d) 554, 36 
N.M. 253; State v. Gilbert, 4 P. (24) 
923, 1388 Or. 291. 


25. Cal—People v. Higbee, 248 P. 
927, 78 Cal.App. 455; People v. Stir- 
gios, 1386 P. 957, 23 Cal.App. 48. 


Kan.—State v. Woodward, 260 P. 
616, 124 Kan. 500. 


Ky.—Allen v. Commonwealth, 21 
S.W.(2d) 800, 2381 Ky. 463. 


Miss.—Lawson v. State, 138 So. 361, 
161 Miss. 719; Bufkin v. Grisham, 128 
So. 563, 157 Miss. 746; Powers v. 
State, 126 So. 12, 156 Miss. 316; Walk- 
er v. ‘State, 119 So. 796, 151 Miss. 862. 


Mo.—State v. Spivey, 90 S.W. 81, 
191 Mo. 87. . 


Neb.—Vanderpool v. State, 211 N. 
W. 605, 94 Neb. 115. 


24, 
Mo. 87: 
809, 115 Neb. 


N.M.—State v. Conwell, 13 P.(2d) 
554, 36 N.M. 253. 

Ohio.—Maranda v. State, 17 Ohio 
App. 479; Diegel v. State, 33 Ohio 


Cir.Ct. 82 [aff 99 N.E. 1125, 86 Ohio 
St. 3107. 

S$.D.—State v. Mason, 227 N.W. 73, 
55 S.D: 611. 

Tex.—Henderson v. State, 172 S.W. 
793, 76 Tex.Cr. 66. 

But see People v. Kimbrough, 159 
N.W. 533, 193 Mich. 330 (where de- 
fendant, a witness in his own behalf, 
admitted on cross-examination that 
he had been convicted of other fel- 
onies, the prosecutor’s questions as to 
details of such felonies were permis- 
sible). 


[a] MTllustrations.—(1) The ques- 
tion should be propounded by inquir- 
ing whether witness was ever con- 
victed in any court of a criminal of- 
fense, and it is improper to ask him 
‘Sf he wasn’t in the penitentiary of 
this State for stealing cattle or bur- 
glarizing some store.” State v. Spiv- 
ey, 90 S.W. 81, 191 Mo. 87. (2) Ob- 
jection to question to state’s witness, 
admitting conviction, whether he had 
ever served his term or paid his fine 
for liquor law violation is properly 
sustained. State v. Mason, 227 N.W. 
TOMO Di SOD OL Lagnloo Ay Wiathess . fOr 
the state, having testified on cross- 
examination as to a plea of guilty to 
an indictment made by him in anoth- 
er state, may properly explain. why 
the plea was made and its subsequent 
withdrawal. Refusal to go beyond 
this into details of the offense charg- 
ed and into specific history of wit- 
ness’ past life is not limiting cross- 
examination to the prejudice of ac- 
cused. Diegel v. State, 38 Ohio Cir. 
Ct. 82 faff 199 NE. 1125, 86 Ohio St. 
310]. (4) Where defendant testified 
he had been convicted of a felony, ex- 
cluding questions on his confinement 
in the penitentiary when another at- 


® 
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No 


proper.®® 


tempted to escape, which resulted in 
tragic consequences, is not error. Al- 
len v. Commonwealth, 21 S.W.(2d) 
800, 231 Ky. 468. (5) In a murder 
prosecution, where accused admitted 
conviction for assault and battery, 
permitting the state to show the as- 
sault and battery was committed on 
deceased is error. Walker v. State, 119 
So. 796, 151 Miss. 862. (6) Excluding 
evidence, on cross-examination, that 
the witness, who admitted he had 
been convicted of being drunk, was 
an habitual drunkard, and had been 
arrested while drunk, is not error. 
State v. Woodard, 260 P. 616, 124 Kan. 
OBE PAGO) Where one of accused’s 
witnesses admitted that he was con- 
victed of a felony upon his plea of 
guilty, and neither the merits of 
the conviction nor the reasons which 
induced the plea of guilty were rel- 
evant to the present prosecution, evi- 
dence thereof was properly excluded. 
People v. Stirgios, 136 P, 957, 23 Cal. 
App. 48. 


26. Bosteder v. Duling, 213 N.W. 
809, 115 Neb. 557; Vanderpool v. 
State, 211 N.W.. 605, 115 Neb. 94 
(where defendant admits previous 
conyiction of felony inquiry over ob- 
jection as to character of offense is 
error). 


27. Ala.—tLee v. State, 101 So. 907, 
20 Ala.App. 334 [cert den 101 So. 
S09s 2a) Alas sbi: 


Cal.—People y. Jacobs, 238 P. 770, 
73 Cal.App. 334. 


Mich.—People v. Yund, 128 N.W. 
742, 163 Mich. 504. 


Miss.—Powers v. State, 126 So. 12, 
156 Miss. 316. 


Mo.—State v. 
592. 


N.J.—State v. 
5 N.J.Mise. 120. 


N.M.—State v. Conwell, 
554, 36 N.M. 258. 


ee annie Hays, 22 N.E. 1105, 
118 N.Y. 660. 


mee ta ee v. King, 204 N.W. 969, 
53 N.D. 95. 


Okl.—McDaniel v. State, 127 P. 358, 
8 Okl.Cr. 209. 


Wash.—State v. Steele, 273 P. 742, 
150 Wash. 466; State v. Evans, 258 
P. 845, 145 Wash. 4, 


But see Washington vy. State, 98 
So. 603, 86 Fla. 519 (where defendant 
in a prosecution for murder testifies 
in his own behalf and is asked on 
cross-examination if he had ever been 
convicted of crime in the state and 
answers in the affirmative, it is un- 
necessary to press the inquiry to the 
point where the particular crime is 
named, where there is no doubt as 
to the identity of the slayer or mo- 
tive for the act). 


[a] Change of charge on plea of 
guilty.—Prosecution is entitled to 


McBride, 231 S.W. 
Milosh, 135 A. 658, 


13 P.(2d) 
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Where a prior attempt to prove a conviction by the 
record has failed, it is not proper for counsel to at- 
tempt to prove such conviction on cross-examination 
of the witness.°? 
witness whether he is an escaped convict,®*? or a pa- 
role law violator.?* Asking a witness whether he was 
guilty of the crime of which he was convicted is im- 


It has been held proper to ask a 


Accused as witness.?°% Where accused in a crim- 
inal trial testifies in his own behalf he may, like any 
other witness, be interrogated as to previous convic- 
tions of crime,?® except in some jurisdictions where 
it is required that the convictions inquired into must 


show on cross-examination that ac- 
cused’s plea of guilty was interposed 
to a charge of grand larceny, and not 
to a charge of receiving stolen prop- 
erty as testified to by accused. Peo- 
ple v. Jacobs, 238 P. 770, 73 Cal.App. 
334 (reading, on cross-examination 
of information in prior criminal pros- 
ecution is permissible to refresh ac- 
cused’s erroneous memory as to the 
crime to which he pleaded guilty, and 


the crime with which he was 
charged). 

[b] Nature of libel—The court 
may, Anvits discretion, permit the 


state, on the cross-examination of ac- 
cused admitting his conviction for 
libel, to inquire of accused as to the 
nature of the libel. People v. Yund, 
128 N.W. 742, 163 Mich. 504. 


28. eet el v. People, 220 P. 991, 74 
Colo. 268. 

29. State v. Steele, 273 P. 742, 150 
Wash. 466. 

30. aes v. State, 98 So. 827, 86 
Fla. 616. 

31. Cal.—People v. Carson, 99 P. 
970, 155 Cal. 164; People v. Moran, 
144 P. 152, 25 Cal.App. 472. 


Colo.—Dively v. People, 220 P. 991, 
74 Colo. 268. 


cer eee v. Quinn, 59 So. 913, 131 
La. 490 


Md. =a Baliore 1a (BOR Ae 
Strube, 73 A. 697, 11 “Ma. PLO, 
Mo.—State v. Martin, 28 S.W. 12, 


124 Mo. 514; State vy. Miller, 18 S.W. 
§32, 1051, 14 S.W. 311, 100 Mo. 606. 


Neb.—Sulley v. State, 230 N.W. 846, 
119 Neb. 788. 


N.Y.—People v. Hovey, 29 Hun 382, 
NY. Cr, 120) Patt, Oo 2) Noy, S54. iN 
¥.Cr. 283] (holding that a defendant 
in a criminal case may be asked, upon 
cross- examination, how many times 
he has been in prison). 


[a] Bffect of statute —A statute 
authorizing interrogation of a witness 
as to previous conviction for felony 
does not limit the inquiry to a single 
conviction. Sulley v. State, 230 N.W. 
846, 119 Neb. 788. 


32. Kirschner v. State, 9 Wis. 140. 
33. State v. Joseph, 68 So. 211, 137 
La. 2. 


34. State v. Scarbrough, 119 So. 
523, 167 La. 484. 


35. Chandler v. State, 113 So. 91, 
93 Fla. 1068. 


35/4. Cross-examination of accus- 
ed as to his character generally see 
supra § 1085 notes 6-9. 

niin delegeea re accused as witness 
see supra § 2 

36. Ala. bier v. State, 
572, 131 Ala. 48. 


Ark.—Bullen vy. State, 245 S.W. 493, 


31 So. 
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have a semblance to, or connection with, the crime for 
In some jurisdictions 
statutes prohibit the cross-examination of an accus- 
ed as to a prior conviction unless he has given evi- 
dence on his own behalf to prove his own character 
If accused as a witness equivocates 
in his response to a question as to conviction of a 
crime, counsel may ask such additional questions as 
may be reasonably necessary to bring out the fact 
of conviction.2® An attempt on the part of the pros- 
ecution unduly to influence the jury by repeated and 
persistent questions to accused as to his having been 
previously convicted of crime, where he denies such 
convictions and no competent evidence of any former 
conviction is introduced, is such a departure from 


which accused is on trial.?7 


or reputation.?® 


156 Ark. 148; Conner v. State, 201 S. 
W. 285, 132 Ark. 531. 


Cal.—People v. Sears, 51 P. 325, 
119 Cal. 267; People v. Crowley, 35 
P. 84, 100 Cal. 478; People v. Myer, 
Lie 4305, 15 (Cal 383; People v. Ab- 
DOLE, Ae BP. 169: People v. Johnson, 57 
Cale 571: People v. Richiee, (App.) 
24 P.(2d) 194; People v. Booth, 236 
pe OS ls sate Cal. App. 160; People v. 
Oubridge, TU AGS BAe PAT ETSI ite) ‘Cal. App. 68; 
People v. Walker, 114 P. 1009, 15 Cal. 
App. 400; People v. Oliver, 95 P. 172, 
we Cal: App. 601 (holding that Pen. 
Code § 1025, providing that where 
one is accused of an offense and also 
of a previous conviction and pleads 
not guilty, and admits the previous 
conviction, the charge of such con- 
viction must not be referred to on the 
trial, does not prevent the people ask- 
ing accused on his cross-examination 
if he has ever been convicted of a 
felony). 


Ind.—Dotterrer v. State, 88 N.E. 
689, 172 Ind. 357, 30 L.R.A.N.S. 846; 
Vancleave v. State, 49 N.E. 1060, 150 
Ind. 273. 


Iowa.—State v. Voelpel, 226 N.W. 
770, 208 Iowa 1049; State v. O’Brien, 
46 N.W. 861, 81 Iowa 93. 


Kan.—State v. Probasco, 26 P. 749, 
46 Kan. 310 [foll State vy. Pfefferle, 
12 P. 406, 36 Kan. 90]. 


y.—Ochsner v. Com., 109 S.W. 326, 
108 oe, Onlin (Soe Nay lens 419; Burdette 
Vv. Com, 18 \S0W.. 1011,..93 Ky. 76, 138 
Ky.L. 960; Farmer v. Com., 91 S.W. 
682, 28 Ky.L. 1168; Williams v. Com., 
52 S.w. 843, 21 Ky.L. 612. 


La.—State v. Clark, 42 So. 425, 117 
La. 920 (holding that defendant, in a 
prosecution for forgery, may be ask- 
ed on cross-examination to affect his 
credibility whether he had been pre- 
viously convicted by another name, 
of obtaining goods under false pre- 
tenses, and why he had used such 
other name). 


Mich.—People v. Conley, 
325, 106 Mich. 424. 


Minn.—State v. Curtis, 40 N.W. 263, 
39 Minn. 357. 


Miss.—Dodds v. State, 45 So. 863. 


Mo.—State v. White, 253 S.W. 724, 
299 Mo. 599; State v. Barrington, 95 
S.W. 235, 198 Mo. 23 [error dism 27 
S.Ct. 582, 205 U.S. 488, 51 L.Ed. 890]; 
ere v. Taylor, (App.) 266 S.W. 


Mont.—State v. Black, 38 P. 674, 
15 Mont. 143. 


Neb.—Denker v. State, 184 N.W. 
945, 106 Neb. 779; Johns v. State, 
129 N.W. 247, 88 Neb. 145. 


N.J.—State v. Henson, 50 A. 468, 
616, 66 N.J.Law 601. 


64 N.W. 
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N.Y.—People v. Noelke, 94 N.Y. 137, 
GAMER. S128) IO N-YiCr. 495; People 
v. Hickey, 191 N.Y.S. 421, 199 "App. Div. 


140, SOMIN YR CLAS 55; 

N.C.—State v. Holder, 69 S.H. 66, 
153 N.C. 606; State v. Lawhorn, 88 
N.C. 634. 

Okl.—Asher vy. Territory, 54 P. 445, 
7 Okl. 188; Green v. State, (Cr.) 23 
P.(2d) 506; Keyow..State, 1385 P. 950, 


10 Okl.Cr. 206. 


Or.—State v. Deal, 
Ono 6S: 


Pa.—Com. v. Heffernan, 12 Pa.Dist. 
&Co. 331. 


Tex.—Keaton v. State, 57 S.W. 1125, 
41 Tex.Cr. 621; Gass v. State, (Cr.) 56 
Hargrove v. State, (Cr.) 51 
: Darbyshire vy. State, 38 
S.w. 173.236, Dex.Or. 547; Clayton Vv. 
State, (Cr.) 22 S.w. 404. 


Vt.—State v. Shaw, 50 A. 863, 73 
Vt. 149 (holding that on a prosecu- 
tion for murder it was not error to 
permit accused to be asked on his 
cross-examination if he had not, pri- 
or to the homicide, pleaded guilty to 
a charge of assault, as bearing on his 
character and moral principle as a 
witness). 


Wash.—State v. Nichols, 209 P. 689, 
121 Wash. 406. 


Contra Lewis v. Territory, 60 P. 
694, 7 Ariz. 52 (holding that under 
Pen. Code par 2040, providing that a 
defendant in a criminal case cannot 
be compelled to be a witness against 
himself, but may be cross-examined 
as to all matters about which he was 
examined in chief, a defendant who 
testifies in his own behalf as to the 
circumstances of a homicide, and his 
whereabouts just before and after 
the killing, cannot, for purposes of 
impeachment, be compelled to testify 
as to whether or not he had been 
Se peeta convicted of other felo- 
nies). 


[a] Extent of inquiry.—Where, 
after evidence had been shown suffi- 
cient to convict defendant of bur- 
glary and larceny, he was placed on 
the stand to establish an alibi, and 
through questions of his counsel he 
disclosed his former conviction and 
sentence to the industrial school, and 
stated that he had never been con- 
vieted of any other offense, it was 
competent for the district attorney to 
elicit from the defendant such mat- 
ters as he could going to the question 
of his credibility, and show that he 
had been convicted of other offenses. 
People v. Hickey, 191 N.Y.S. 421, 199 
App.Div. 140, 39 N.Y.Cr. 355. 


[b] Accused testifying on direct 
(1) that he had never previously sold 
liquor unlawfully, opened the door 
for cross-examination as to whether 


98 P. 165, 52 
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legal methods and so prejudicial to the rights of ac- 
cused as to call for a reversal of a judgment of con- 
viction.4° Under a statute providing that the dispo- 
sition of a proceeding against a delinquent child shall 
not be evidence against him except in subsequent cas- 
es against the same child under the statute, defend- 
ant cannot be cross-examined as to the result of such 
a proceeding for the purpose of impeachment.** 


In some jurisdictions the inquiry 


into a conviction may not. be made if it is so remote 
in time as no longer to have any bearing on the cred- 
ibility of the witness.** 


Discretion of Court.4# Although 


much latitude in the eross- examination of a witness 


~ 


he had previously been convicted of 
such offense. U.S. v. Liddy, 2 F.(2d) 
60. (2) That he had been convicted 
of forgery, may be asked as to other 
convictions. Green v. State, (Okl. 
Cr:) 23 P.(2d) 506. 


[c] Admission on arraignment 
does not bar inquiry.—Although ac- 
cused charged with assault with a 
deadly weapon and prior conviction 
of felony on arraignment admitted 


conviction, cross-examination of ac- 
cused concerning conviction was 
proper to affect his credibility. Peo- 


ple vy. Richiee, (Cal.App.) 24 P.(2d) 
194; People v. Walker, 114 P. 1009, 
15 Cal. App. 400. 


37. State v. Webb, 128 S.H.°97, 99 
W.Va. 225. 


38. See statutory provisions. 


[a] Door opened for cross-exam- 
ination.—W here, on the trial for keep- 
ing a bawdy house, defendant, in tes- 
tifying on her own behalf, denies 
she ever kept a bawdy house, ‘she may 
be asked on cross-examination 
whether she had not pleaded guilty to 
conducting the same place as a baw- 
dy house. Commonwealth vy. Wells, 
69 Pa.Super. 227 (such a question is 
nota wichatton of the act of March 15, 
LOMA el tls Die Oils 


39. Sraek v. State, 184 N.W. 945, 
106 Neb. 779; Johns v. State, 129 N. 
W. 247, 88 Neb. 145. 


40. People v.. Elliott, 285 P. 401, 
104 Cal.App. 107; Leo y. State, 89 
N.W. 303, 63 Neb. 723. 


41. Robinson yy Bs 2 7 S.W.(2d) 
Dily tLe Pex Crt 


42. Cala ote 


As affecting extent of inquiry on 
cross-examination see supra § 1091. 


Of crimes which may es proved gen- 
erally see supra § 1057. 


43. Miller v. Bra ee (Tex.Civ. 
App.) 32 S.W.(2d) 874; Keets v. State, 
175 S.W. 149, 76 Tex.Cr. 384; Camp- 
bell v. State, 138 S.W. 607, 62 Tex.Cr. 
561; McLain v. Steele, 136 S.W. 1057, 
62 Tex.Cr. 118. 


[a] Convictions too remote.—In 
an action on an open account, requir- 
ing a party to testify on cross-exam- 
ination regarding his conviction for 
a horse theft thirty years prior to 
trial was error under the circum- 
stances. Miller v, Brand, (Tex.Civ. 
App.) 32 S.W. (2d): 874. 


44, Discretion of court as to: 


Maat of examination generally §§ 


Cross-examination: 
Generally see supra § 837. 


For impeachment generally see su- 
pra § 1008. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as to his character is ordinarily allowed,*® the extent 
to which the cross-examination of a witness for the 
purpose of discrediting him by injuring his charac- 


45. Smith v. State, 75 So. 192, 16 
Ala.App. 47 [cert den 76 So. 997, 200 
Ala. 699]. 


Latitude in cross-examination gen- 
erally see supra § 837. 


Extent of cross-examination as to 
character and reputation of witness 
See supra §§ 1085-1098. 


46. U.S.—Pullman Co. v. Hall, 55 
F.(2d) 189; Newman v. U. S., 28 FB, 
(2a) 681 [cert den 49 S.Ct. 253, 279 U. 
S. 839, 73 L.Ed. 986]; Sawyear v. U. 
S., 27 F.(2d) 569 [cert den 49 S.Ct. 
96, 278 U.S. 650, 73 L.Ed. 562]. 


Ala.—Havens v. State, 134 So. 814, 
24 Ala.App. 288 [cert den 134 So. 815, 
228 Ala. 98]; Smith v. State, 75 So. 
192, 16 Ala.App. 47 [cert den 76 So. 
997, 200 Ala. 699]; Collins v. State, 
58 So. 80, 3.Ala.App. 64. 


Ark.—Zorub v. Missouri Pac. R. Co., 
31 S.W.(2d) 421, 182 Ark. 232; Schoo- 
ley v. State, 2 S.W.(2d) 67, 176 Ark. 
895; Bowlin v. State, 1 S.W.(2d) 553, 
175 Ark. 1115; Whitaker v. State, 286 
S.W. 937, 171 Ark. 764; Middleton v. 
State, 258 S.W. 995, 162 Ark. 530; Cook 
v. State, 160 S.W. 223, 109 Ark. 384; 
King v. State, 152 S.W. 990, 106 Ark. 
160; Little Rock Vehicle, etc., Co. v. 
Robinson, 87 S.W. 1029, 75 Ark. 548. 


Colo.—Wilkins v. People, 209 P. 
ao 72 Colo. 157; Tollifson v. People, 
112 P. 794, 49 Colo. 219. 


Dak.—U. S. v. Wood, 33 N.W. 59, 4 
Dak. 455. 


Del.—Bove v. State, 134 A. 630, 33 
Del. 229. 


Fla.—Nelson v. State, 128 So. 1, 99 
Fla. 1032. 


Hawaii.—Kametani v. Okuhama, 28 
Hawaii 458; Territory v. Buick, 27 
Hawaii 28; Territory v. Goo Wan Hoy, 
24 Hawaii 741; Territory v. Goo Wan 
Hoy, 24 Hawaii 721. 


Ill.—People v. Halpin, 114 N.E. 932, 
276 Ill. 363; Woods v. Dailey, 71 N.E. 
1068, 211 Ill. 495. 


Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Perfect v. State, 141 N.E. 
52, 197 Ind. 401; Grose v. State, 149 
N.E. 722, 197 Ind. 331; Robinson v. 
State, 149 N.E. 888, 197 Ind. 148; 
Pierson v. State, 123 N.E. 118, 188 Ind. 
239; Bessette v. State, 101 Ind. 85; 
Shotts v. McKinney, 79 N.E. 219, 39 
Ind.App. 101; Citizens’ St. R. Co. v. 
Heath, 62 N.E. 107, 29 Ind.App. 395. 


Iowa.—State v. Friend, 230 N.W. 
425, 210 Iowa 980; Wilson v. Fortune, 
229 N.W. 190, 209 Iowa 810; State 
v. Bittner, 227 N.W. 601, 209 Iowa 109; 
Ee ie v. Burris, 190 N.W. 38, 194 Iowa 
628. 


Kan.—State v. Gibson, 292 P. 931, 
131 Kan. 570; State v. Woodard, 260 
P. 616, 124 Kan. 500; State v. Winters, 
241. P. 1083, 120 Kan. 166; State v. 
Shanahan, 217 P. 309, 114 Kan. 212; 
State v. Rhoades, 215 ip 291, 113 Kan. 
455; State v. Patterson, 210 P. 654, 
112 Kan. 165; State v. Bowers, 194 P. 
650, 108 Kan. 161; Tersina v. Liver- 
pool & London Globe Ins. Co., 169 P. 
559, 102 Kan. 87; State v. Moberly, 
136 P. 324, 90 Kan. 837; Cockrill v. 
Missouri K. & T. Ry. Co., 136 P. 322, 90 
Kan. 650; Ramsey v. Partridge, 121 
P. 343, 86 Kan. 398; State v. Buffing- 
ton, 81 P. 465, 71 Kan. 804, 4 L.R.A. 
N.S. 154; State v. Nelson, 52 P. 868, 
59 Kan. 776. 


Ky.—Warren v. Comm., 35 S.W. 
1028. 99 Ky. 370, 18 Ky.L, "141, 


Mass.—Commonwealth v. McDer- 


2 


.|peaching her testimony); 


WITNESSES 


mott, 152 N.E. 704, 255 Mass. 575. 


Mich.—Fremd v. Carleton, 233 N.W. 
355, 252 Mich. 389; Bay State Milling 
Co. v. Saginaw Baking Co., 196 N.W. 
204, 225 Mich. 557; Hendrickson v. 
Harry, 164 N.W. 393, 166 N.W. 1023, 
200 Mich. 41; In re Sparks’ Estate, 
164 N.W. 267, 198 Mich. 421; People 
v. Cutler, 163 N.W. 493, 197 Mich. 6; 
People v. Winney, 163 N.W. 119, 196 
Mich. 347; Jacobs v. Queen Ins. Co. 
of America, 161 N.W. 936, 195 Mich. 
18; Lunde v. Detroit United Ry., 143 
N.W. 45, 177 Mich. 374; People v. Dan- 
enberg, 142 N.W. 347, 176 Mich. 337; 
Totten v. Totten, 138 N.W. 257, 172 
Mich. 565; Leedy v. Hoover, 125 N.W. 
394, 160 Mich. 449; People v. Harrison, 
53 N.W. 725, 98 Mich. 594; Driscoll v. 
People, 11 N.W. 221, 47 Mich. 413. 


Minn.—State v. Nelson, 181 N.W. 
850, 148 Minn. 285; Campbell _ v. 
Aarstad, 144 N.W. 956, 124 Minn. 284; 
Howard v. Fair, 131 N.W. 1071, 115 
Minn. 86; State v. McCartey, 17 Minn. 
76. See also Tereau v. Meeds, 130 N. 
W. 3, 114 Minn. 517 (it is within the 
discretion of the court as to how far 
he will permit a digression from a 
literal narrative of a witness to elicit 
an admission as a foundation for im- 
Ward v. 
Meeds, 130 N.W. 2, 114 Minn. 18. 


Mo.—State v. Barnes, 29 S.W.(2d) 
156, 325 Mo. 545; State v. Dalton, 23 
S.W.(2d) 1; Page v. Payne, 240 S.W. 
156, 293 Mo. 600; State v. Potts, 144 
S.W. 495, 239 Mo. 403; State v. Long, 
100 S.W. 590, 201 Mo. 675; State v. 
Long, 100 S.W. 587, 201 Mo. 664; 
Goins v. Moberly, 29 S.W. 985, 127 Mo. 
116; Cantrell v. Davidson, 168 S.W. 
271, 180 Mo.App. 410; Ridenour v. 
Wileox Mines Co., 147 S.W. 852, 164 
Mo.App. 576; Muller v. St. Louis 
Hospital Assoc., 5 Mo.App. 390 [aff 
73 Mo. 242]. 


Neb.—Mauzy v. State, 174 N.W. 325, 
103 Neb. 775. 


gece aera v. Morse, 58 N.H. 


EV agronady tas v. Cruz, 285 P. 500, 34 
N.M. 


sare ae teal v. Krum, 83 NvY. 67, 
11 N.Y.Wkly.Dig. 316 [aff 8 N.Y.Wkly. 
Dig: 193]; | Peo. v. Casey, 72 N-Y.. 393; 
Lefler v. .Field, 52° N.Y. 621 [aff 50 
Barb. 407]; Real v. Peo., 42 N.Y. 270 
[aff 55 Barb. 551, 8 Abb.Pr.N.S. 314]; 
Greton v. Smith, 33 N.Y. 245 [aff 1 
Daly 280]; Third Great Western 
Turnpike Road Co. v. Loomis, 32 N.Y. 
127, 88 Am.D. 311; People v. Johnston, 
174 N.Y.S. 366, 186 App.Div. 248, 37 N. 
Y.Cr. 350 [rev on other grounds 127 N. 
E. 186, 228 N.Y. 332]; People v. Nel. 
son, 130 N.Y.S. 488, 145 App.Div. 680, 
26 N.Y.Cr. 197; People v. Fiori, 108 
N.Y.S. 416, 123 App.Div. 174; People v. 
South, 55 N.Y.S. 932, 37 App.Div. 280, 
14 N.Y.Cr. 79 [rev on other grounds 
56 N-E 51001," 162) N.Y 520). 15 NY. 
Cr. 1]; People v. Williams, 36 N.Y.S. 
511, 92 Hun 354 [aff 43 N.E. 407, 149 N. 
Wiles N.Y. Cr, b5%)i5. Reople.ve Ryans; 
SeN. eS i2dl, 555 Huny 2.4, ty N.YaCr? 
448; Hannah v. McKellip, 49 Barb. 
342; Osborne v. Seligman, 81 N.Y.S. 
346, 39 Misc. 811. 


N.C.—State v. Morris, 13 S.E. 877, 
109 N.C. 820. 


N.D.—State v. King, 204 N.W. 969, 
53'N. D595. 

eatery Wane v. State, 20 Ohio St. 
460. 


Okl.—Hill v. Territory, 79 P. 757, 
15 Okl. 212; Gibbons v. State, 246 P. 
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ter and reputation may be carried is a matter rest- 
ing largely fn the diseretion of the trial court,*® es- 
pecially as to specific acts of misconduct or immoral- 


1107, 34 Okl.Cr. 407; Hopkins v. State, 
130 P. 1101, 9 Okl.Cr. 104, Ann.Cas. 
1915B 736. 


Or.—State v. Jordan, 26 P.(2a 
pons v. Frank, 145 P. 1069, 
517. 


558; 
4 Or. 


Pa.—Commonwealth v. Quaranta, 
145 A. 89, 295 Pa. 264; Holtham v. 
Scranton R. Co., 15 Pa.Dist. 401. 


Porto Rico.—Valentin v. Torres, 27 
Porto Rico 739. 


S.C.—Greenville v. Spencer, 57 S.E. 
638, 77 S.C. 50; Kennington v. Catoe, 
47 S.E. 719, 68 S.C. 470. 


$.D.—State v. Leighton, 223 N.W. 
337, 54 S.D. 417; State v. Phelps, 59 
N.W. 471, 5 S.D. 480. 


Tex.—Wimberley v. State, 252 S.W. 
78%, 95 Tex.Cr.1102: 


Utah.—State v. Williams, 
1104, 49 Utah 320. 


Vt.—Shores v. Simanton, 130 A. 697, 
99 Vt. 191; State v. Long, 115 A. 734, 
95 Vt. 485; In re Barron’s Estate, 105 
A. 255, 92 Vt. 460; McGovern v. 
Smith, 53 A. 326, 75 Vt. 104. 


Va.—Beavers v. Comm., 136 S.E. 
501, 147 Va. 585; Messer v. Comm., 133 
S.E. 761, 145 Va. 838. 


Wash.—State v. Powers, 283 P. 439, 
155 Wash. 63; State v. Gaffney, 276 
P. 878, 151 Wash. 599, 65 A.L.R. 405; 
State v. Truelove, 237 P. 727, 135 
Wash, 377; State v. Budreau, 286 P. 
51, 56 Wash. 1038, 68 A.L.R. 1035. 


W.Va.—State v. Price, 167 S.E. 862. 


Wis.—Parb v. State, 128 N.W. 65, 
143 Wis. 561; Farrell v. Phillips, 123 
N.W. 117, 140 Wis. 611; Dungan v. 
State, 115 N.W. 350; 185 Wis. 152; 
State v. Nergaard, 102 N.W. 899, 124 
Wis. 414. 


Wyo.—Eads v. State, 
17 Wyo. 490. 


“The extent of cross-examination 
of a witness upon matters immaterial 
to the direct issue being tried or on 
irrelevant topics brought in for tbe 
purpose of discrediting the witness is 
very largely within the sound discre- 
tion of the court. It is impossible to 
lay down any hard and fast rule which 
will apply in all cases. The trial 
court in the exercise of a sound and 
discriminating discretion and in fur- 
therance of justice must consider all 
the circumstances of the case and rule 
upon each question as it is presented 
in view of all the circumstances be- 
fore him.” State v. Gaffney, 276 P. 
ae 876, 151 Wash. 599, 65 A.L.R. 


[a] Thus (1) where, on cross-ex- 
amination, letters from the witness 
were offered which did not relate to 
the case at bar, but which were 
claimed to be incapable of any con- 
struction consistent with the witness’ 
honesty, the admission of such letters 
was a matter within the discretion of 
the court, and their rejection no error 
unless showing an abuse of discretion. 
Citizens’ St. R. Co. v. Heath, 62 N.E. 
107, 29 Ind.App. 395. (2) On ecross- 
examination of a party, while testify- 
ing aS a witness, it was within the 
sound discretion of the court to per- 
mit him to be asked whether he was 
the person who had a lawsuit in the 
court some time since, in which he 
swore that he did not execute a note 
to a person named as preliminary to 
evidence affecting the credibility of 
the witness. Shotts v. McKinney, 79 
N.E. 219, 39 Ind.App. 101. 
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ity having no other bearing’ on the issues.47 This dis- 
cretion should be liberally exercised‘*® for the pur- 
pose of ascertaining the truth,#® and a refusal of 
the right to examine at all with respect to such mat- 
The discretion is not absolute or 
Great caution should be used where 
the witness is the accused in a criminal ease,°? and 
also’ where the questions tend to degrade the wit- 
ness,°* although the cross-examination in such a 
The court will or should pre- 
vent any needless or wanton abuse of the power it 
grants as to the cross-examination of a witness,®> 


ters is Improper.°° 
unlimited.>? 


case may be severe.** 


[b] Immoral character.—Hendrick- 
son v. Harry, 164 N.W. 393, 166 N.W. 
1023, 200 Mich. 41. 


[c]. Occupation and associations 
and conduct of witness.—Sawyear v. 
U. S., 27 F.(2d) 569 [cert den 49 S.Ct. 
96, 278 U.S. 650, 738 L.Ed. 562]; Mid- 
dleton v. State, 258 S.W. 995, 162 Ark. 
530; Bove v. State, 134 A. 630, 33 Del. 
229: People v. Halpin, 114 N.E. 932, 
276 Ill. 363; State v. Barnes, 29 S.W. 
(2d) 156, 325 Mo. 545. 


[d] Past life and conduct. 
Schooley v. State, 2 S.W.(2d) 67, 176 
Ark. 895; Whitaker v. State, 286 S.W. 
937, 171 Ark. 764; Nelson v. State, 128 
So. 1, 99 Fla. 1032; State v. Winters, 
241 P. 1083, 120 Kan. 166; State v. 
Shanahan, 217 P. 309, 114 Kan. 212; 
State v. Moberly, 136 P. 324, 90 Kan. 
837; Cockrill v. Missouri K. & T. Ry. 
Co., 136 P. 322, 90 Kan. 650; People v. 
Winney, 163 N.W. 119, 196 Mich. 347. 


{e] Character and antecedents.— 
Bowlin v. State, 1 S.W.(2d) 553, 175 
PAT etl 5, 


{f] Previous bad conduct.—Tollif- 
son v. People, 112 P. 794, 49 Colo. 219; 
rae v. Gibson, 292 P. ‘931, 131 Kan. 
570. 

{g] Habits and mode of life.— 
Warren v. Comm., 35 S.W. 1028, 99 Ky. 
370, 18 Ky.L. 141. 


{h] Want of chastity.—Fremd v. 
Carleton, |) 238n0NiWw. oD5, 252. Mich. 
389; People v. Cutler, 163 N.W. 493, 


197 Mich. 6; Lunde v. Detroit United 
Ry., 143 N.W. 45, 177 Mich. 374. 


[i] Matters tending to disgrace, 
degrade, or incriminate.—State v. 
King, 204 N.W. 969, 53 N.D. 95; State 
v. Price, (W.Va.) 167 S.E. 862. 


[i] Depraved character.—Foust v. 
State, 161 N.H. 371, 200 Ind. 76; Grose 
v. State, 149. N.H. 722, 197 Ind. 331; 
Pierson v. State, 123 N.E. 118, 188 Ind. 
239. 


{k] Single remote act.—The rule 
that on cross-examination inquiries 
into the previous life, habits, and oc- 
cupation of a witness may be allowed, 
in the discretion of the trial court, 
to throw light on his veracity, does 
not permit proof of a single isolated 
act of contempt of court committed by 
a witness twelve years prior to the 
trial. Farrell v. Phillips, 123 N.W. 
117, 140 Wis. 611. 


47. U.S.—Tuckerman v. U. S., 291 
F.. 958 [cert den 44 S.Ct. 137, 263 U.S. 
716, 68 L.Ed. 522]. 


Conn.—Shailer v. Bullock, 61 A. 65, 
78 Conn. 65, 112 Am.S.R. 87. 


Hawaii.cKametani vy. Okuhama, 28 
Hawaii 458. 

Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Grose v. State, 149 N.E. 
722, 197 Ind. 331; Pierson v. State, 123 
N.E. 118, 188 Ind. 239; Dotterrer v. 
State, 88 N.E. 689, 172 Ind. 357, 30 
L.R.A.N.S. 846. 
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Mich.—In re Sparks’ Estate, 164 N.} woman than his wife. 


W. 267, 198 Mich. 421. 


Minn.—Campbell v. Aarstad, 144 N. 
W. 956, 124 Minn. 284. 


Mo.—State v. Sherry, 64 S.W.(2d) 
238; State v. Nasello, 30 S.W.(2da) 132, 
325 Mo. 442. 


N.M.—State v. Bailey, 198 P. 529, 27 
N.M. 145; State v. Perkins, 153 P. 258, 
2 NaN 135; 


N.Y.—People v. Webster, 34 N.E. 
730, 139 N.Y. 73; People v. Johnston, 
174 N.Y.S. «866, 186 App.Div. 248, 37 
N.Y.Cr. 350 [rev on other grounds 127 
N.E. 186, 228 N.Y. 832]; People v. 
Veld, 139 N.Y.S. 788, 154 App.Div. 
752, 29 N.Y.Cr. 5. 


Or.—-State v. Jordan, 26 P.(2d) 558.° 


Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180. 


Wyo.—Eads v. State, 101 P. 946, 17 
Wyo. 490. 


48. Real v. Peéo.,. 42 N.Y. 270 [aff 
55 Barb. 551, 8 Abb.Pr.N-S. 814]. 


49. Real v. Peo., supra. 

aa Pullman Co. v. Hall, 55 F.(2d) 

51. Howard v. Fair, 131 N.W. 1071, 
115 Minn. 86; Beavers v. Comm., 136 
SH O0d5, f47) Vide Dobe 

52. People v. Slover, 133 N.E. 633, 
2220 Nev. 2645 Peo. ve Crapo, 76 Nove 


288, 32 Am.R. 302 [aff 15 Hun 269]. 


53. Boyer v. State, 183 P. 620, 16 
OkK1.Cr. 388. 


[a] Inquiry into lack of virtue of 
woman.—Boyer v. State, 183 P. 620, 16 
OK1.Cr. 388. 


54, State v. Nelson, 181 N.W. 850, 
148 Minn. 285. 


55. Schooley v. State, 2 S.W.(2d) 
67, 176 Ark. 895; Whitaker v. State, 
286 S.W. 937, 171 Ark. 764; Parsons v. 
Commonwealth, 152 S.EH. 547, 154 Nee 
832. 


56. Plinsky v. Germania F., etc., 
Ins. Co., 32 EF. 47; State v. Bacon, 9 
P3938; 1 Len Oni 43.4 b 7s Amer) So [oul 
State v. Chee Gong, 21-P. 882, 17 Or. 
635]. See also Varona v. Socarras, 8 
Abb.Pr. (N.Y.) 302 (holding that the 
court has a discretionary power to in- 
terfere, and protect a witness against 
any inquiries not relevant to the is- 
sues, and tending merely to impeach- 
ment). 


57. Bird v. Hudson, 18 S.E. 209, 113 
N.C. 208; State v. Gay, 94 N.C. 814. 


[a] For example, where the female 
defendant in a prosecution for adul- 
tery swore that the principal witness 
for the prosecution had had sexual in- 
tercourse with her, which he denied, 
it was proper to refuse to compel him 
to answer a question whether, since 
his marriage, he had at any time had 
sexual intercourse with any other 
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and may of its own motion interpose to protect the 
witness against unreasonable and oppressive cross- 
examination,°* and refuse to compel the witness to 
answer a question which is put merely for the pur- 
pose of annoying or harrassing him,°” or of disgrac- 
ing him rather than testing his credibility ;58 “and, 
even though a question tends only to criminate or 
disgrace the witness, if he does not claim his priv- 
ilege, the allowance or exclusion of the question rests 
in the discretion of the court.®® 
trial court will not be disturbed unless an abuse of 
diseretion is shown.®° 


The rulings of the 


State v. Gay, 
94 N.C. 814. 


58. isametant: v. Okuhama, 28 Ha- 
waii 458; State’v. Bacon, 9 P. 393, 13 
Or. 143, 57 Am.R. 8 [foll State v. Chee 
Gong, 21° P: 882, 17 Ors 635). 


59. People v. Ah Who, 49 Cal. 32; 
McArdle v. McArdle, 12 Minn. 98; La 
Beau v. People, 34 N.Y. 223. 


60. U.S.—Sawyear v. U..S., 27 F. 
(2d) 569 [cert den 49 S.Ct. 96, 278 U. 
S. 650, 73 L.Ed. 562]; Tuckerman v. 
U. S., 291 F. 958 [cert den 44 S.Ct. 1387, 
263 U.S. 716, 68 L.Ed. 522]. 


Ark.—Bowlin v. State, 1 S.W.(2d) 
553,01 Toe Ark, 11.15. 


Cal.—People y. Ah Who, 49 Cal. 32. 


Colo.—Wilkins v. People, 209 P. 
1047, 72 Colo. 157. 


Hawaii.—Kametani v. Okuhama, 28 
Hawaii 458; Territory v. Buick, 27 
Hawaii 28; Territory v. Goo Wan 
Hoy, 24 Hawaii 741; Territory v. Goo 
Wan Hoy, 24 Hawaii 721, 


I]l.—People v. Halpin, 114 N.B. 932, 
206" Tit. “363. 


Ind.—Robinson vy. 
888, 197 Ind. 148. 


Iowa.—Wilson v. Fortune, 229 N.W. 
190, 209 Iowa 810; State v. Weems, 65 
N.W. 387, 96 Iowa 426. 


Kan.-—State v. Gibson, 292 P. 931, 
131 Kan. 570; State v. Woodard, 260 
P. 616, 124 Kan. 500; State v. Rhoades, 
215 PB. 291, 113 Kan. 455; Ramsey v. 
Partridge, 121 P. 343, 86 Kan. 398. 


Mich.—Fremd v. Carleton, 233 N.W. 
355, 252 Mich. 389; In re Sparks’ Hs- 
tate, 164 N.W. 267, 198 Mich. 421; 
Baker v. Mohl, 158 N.W. 187, 191 Mich. 
516; Yanelli v. Littlejohn, 137 N.W. 
723, 172 Mich. 91. 


Minn.—State v. Nelson, 181 N.W. 
850, 148 Minn, 285; Campbell v. 
Aarstad, 144 N.W. 956, 124 Minn. 284. 


Mo.—State v. Cook, 3 S.W.(2d) 365, 
318 Mo. 1233; Page v. Payne, 240 S. 
W. 156, 293 Mo. 600. 


Neb.—Mauzy v. State, 174 N.W. 325, 
103 Neb. 775. 


N.Y.—People v. Webster, 34 N.E. 
730, 139 N.Y. 738; Lefler v. Field, 52 
N.Y. 621 [aff 50 Barb. 407]; La Beau 
v. People, 34 N.Y. 223. 


Okl.—Gibbons v. State, 246 P. 1107, 
34 Okl.Cr. 407; Boyer v. State, 183 
P. 620, 16 Okl. Cr. 388. 


Or.—State v. Jprdan, 26 P.(2d) 558. 


Tex.—Wimberley v. State, 252 S.W. 
W850 Vortex. Craxlo2: 


Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180; State v. Long, 115 A. 734, 
95 Vt. 485. 


Va.—Beavers v. Comm., 136 S.E. 
501, 147 Va. 585; Messer v. Comm., 
IBStSHS 5161; 145, Va. ssese 


State, 149 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1099] c. Conclusiveness of Answers. 
witness is asked on cross-examination as to a par- 
ticular fact not material to the issue for the purpose | 


Wash.—State v. Truelove, 237 P. 
727,135 Wash. 377; State v. Budreau, 
286 P. 51,.56 Wash. 103, 68 A.L.R. 1035. 


Wis.—Dungan v. State, 115 N.W. 
350, 135 Wis. 151; State v. Nergaard, 
102 N.W. 899, 124 Wis. 414. 


And see cases supra note 46. 


[a] Undue limitation is error. 
Ramsey v. Partridge, 121 P. 348, 86 
Kan. 398. 


[b] Restrictions not constituting 
abuse of discretion.—(1) Generally. 
Sawyear v. U. S., 27 F.(2d) 569 [cert 
den 49 S.Ct. 96, 278 U.S. 650, 73 L.Ed. 
562]. (2) The exclusion of a ques- 
tion to the victim of the assault in 
sodomy concerning similar relations 
with others, in order to discredit him, 
is not an abuse of discretion. Wilkins 
v. People, 209 P. 1047, 72 Colo. 157. 
(3) In a prosecution for the sale of 
intoxicating liquor, sustaining objec- 
tion to cross-examination as to wheth- 
er the prosecuting witness had been 
court-martialeé for insubordination 
is not an abuse of discretion. Robin- 
son v. State, 149 N.E. 888, 197 Ind. 148. 
(4) On a trial for homicide, exclusion 
of cross-examination of deceased’s 
wife, a witness for the state, as to the 
character of the place at which she 
had registered under an assumed 
name and as to whether She had occu- 
pied a room there with a named man 
the night before the trial, offered to 
show her unchastity, was not an 
abuse of the court's discretion. Boy- 
er v. State, 183 P. 620, 16 Okl.Cr. 388. 
(5) Where it appeared by cross-ex- 
amination of state witness that his 
wife had obtained a divorce, in view 
of the extent of his cross-examination 
it was held that the trial court did 
not abuse its discretion in refusing to 
require him to answer the question 
whether she obtained the divorce for 
non-support. State v. Truelove, 237 
RP. 727, 135 Wash. 377. (6) The court 
properly exercised discretion in sus- 
taining objection to a question on 
cross-examination of state’s witness 
as to nature of the nervous condi- 
tion she mentioned as! the reason for 
her taking notes to refresh her mem- 
ory after she testified that she was 
not a drug addict, unless cigarettes 
are drugs. State v. Jordan, (Or.) 26 
P.(2d) 558. (7) Excluding question 
to witness whether hotel to which 
witness, who was the arresting officer, 
took defendant was a place designated 
for keeping prisoners, intended as an 
attack on the officer’s credibility was 
held not an abuse of discretion. State 
v. Storrs, 163 A. 560, 105 Vt. 180. (8) 
The exclusion of questions asked a 
witness for the prosecution on cross- 
examination as to her character and 
that of the house in which she lived 
was not prejudicial to defendant, 
where the only facts to which her tes- 
timony related were undisputed. 
State v. Weems, 65 N.W. 387, 96 Lowa 
426. (9) In a prosecution for giving 
a bribe to a deputy marshal who tes- 
tified for the government and who 
was shown to have been divorced from 
his first wife on the ground of mis- 
conduct, it was not error for the court 
to exclude evidence of the amount of 
alimony paid by the witness to his 
divorced wife which related only to 
a collateral matter, since its admissi- 
bility was within the discretion of the 
trial judge. Tuckerman v. U. S., 291 
F. 958 [cert den 44 S.Ct. 187, 263 U.S. 
716, 68 L.Ed. 522]. (10) Excluding 
defendants’ testimony showing pro- 
hibition agents being cross-examined 
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Where a 


had previously gone to a roadhouse 
with young girls and had given them 
liquor was held not an abuse of dis- 
cretion. State v. Budreau, 286 P. 51, 
156 Wash. 108, 68 A.L.R. 1035. (11) 
The court did not abuse its discretion 
in placing a limit on cross-examina- 
tion of state’s witnesses regarding 
criminal acts of prosecuting witness- 
es to impeach credibility. State v. 
Cook, 3 S.W.(2d) 365, 318 Mo. 1233. 
(12) Checking examination into lewd 
and vulgar writings of witness is not 
an abuse of discretion. State v. Gib- 
son, 292 P. 931,131 Kan. 570. (13) Hx- 
clusion of cross-examination as to im- 
proper relations of witness with a 
certain girl, resulting in the girl giv- 
ing birth to a child and in the witness 
leaving the state, is not an abuse of 


discretion. tate v. Long,.115 A. 734, 
95 Vt. 485. (14) The court’s discre- 
tion is not abused in refusing to per- 


mit landlord, in an action for conver- 
sion of property by fenant’s sale, to 
impeach the tenant on his cross-ex- 
amination by showing that he had 
forged a check. Wilson v. Fortune, 
229 N.W. 190, 209 Iowa 810. (15) In 
a prosecution for keeping and being 
interested in keeping a place for the 
storing, ete, of intoxicating liquors, 
refusal to permit a state’s witness to 
be asked how long he had lived at 
various places in order to show that 
he had been constantly moving, and 
so to affect his credibility, was not an 
abuse of the discretion of the trial 


court. Wimberley v. State, 252 S.W. 
(8i, 95 Tex.Cr. 102) 

[ce] Discretion not abused in al- 
lowing questious.—(1) Generally. 


Bowlin v. State, 1 S.W.(2d) 553, 175 
Ark. 1115. (2) The cross-examination 
of accused as to how often he had 
been arrested for prohibition viola- 
tions in a neighboring state is not 
reversible error, although the, state 
made no attempt to prove he had been 
arrested. Messer v. Commonwealth, 
133 S.H. 761, 145 Va. 838. (3) Where 
defendant offered herself as a witness 
in her own behalf in a prosecution for 
murder, cross-examination inquiring 
if she had gone under a different 
name, and, on her denial, asking 
whether she had gone under another 
name, and, after her reply that she 
once had a right to that name, asking 
if she went under still another name, 
on which she admitted having receiv- 
ed letters under that name, was not 
an abuse of the trial court’s discre- 
tion as the questions were apparently 
to test her credibility. Mauzy v. 
State, 174 N.W. 325, 103 Neb. 775. (4) 
In an action against a saloon keeper 


-under the Civil Damage Act, cross- 


examination of defendant bringing 
out that he had been sued on other 
occasions under the act is not an 
abuse of discretion. Baker v. Mohl, 
158 N.W. 187, 191 Mich. 516 (not prej- 
udicial error in view of result). (5) 
In a will contest, permitting cross- 
examination to show witness’ char- 
acter by evidence of a transaction 
Similar to, but unconnected with, that 
in issue, in which deeds were secured 
by the witness from his aged father, 
and later set aside at the suit of other 
children, is not an abuse of discretion. 
In re Sparks’ Estate, 164 N.W. 267, 
198 Mich. 421. (6) The discretion of 
the court is not abused in an action 
for assault, where plaintiff is asked 
on eross-examination as to an assault 
committed by her on a third person. 
Campbell v. Aarstad, 144 N.W. 956, 
124 Minn. 284. (7) It is not an abuse 
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of impeaching him, his answer concludes the party 
by whom such question is put, and cannot be contra- 
dicted by other evidence,*! except as to a conviction 


of discretion for the court to allow 
cross-examination of a witness asking 
whether the witness had been an in- 
mate of a house of ill fame. Junde 
v. Detroit United Ry., 143 N.W. 45, 
177 Mich. 374. 


{d] Discretion abused in 12 ates 
ting questions.—(1) On a trial for 
murder, cross-examination as to quar- 
rels with third persons, threats 
against them, and independent of- 
fenses committed, or assumed to have 
been committed, by defendant, was 
held to have passed the permissible 
limits for proper cross-examination. 
State v. Nelson, 181 N.W. 850, 148 
Minn. 285. (2) Permitting the prose- 
cutor to cross-examine defendant con- 
cerning other liquor violations was 
held a prejudicial abuse of discretion. 
Beavers v. Comm., 136 S.E. 501, 147 
Va. 585. (3) In a prosecution for as- 
sault with intent to rape defendant’s 
stepdaughter, the court, in permitting 
questions to be asked of defendant on 
cross-examination tending to insinu- 
ate that his wife, the mother of the 
prosecuting witness, was a dissolute 
woman, and engaged in prostitution, 
and at different times an inmate of 
houses devoted to that end, stated 
that it permitted such inquiry to be 
made ‘in so far as it touches upon 
the real consideration of the defend- 
ant of those things which are natural- 
ly expected and that we naturally ex- 
pect to find existing between the fa- 
ther and daughter, or the father and 
stepdaughter. That is all the bearing 
it has upon this case.” It was held 
that permitting the cross-examination 
of defendant as to the wife’s char- 
acter and conduct, taken in connec- 
tion with the court’s statement, was 
an abuse of the right of croSs-exam- 
ination, and error prejudicial to de- 
fendant, since the jury might, from 
the statements of the court, have con- 
sidered that the fact that defendant’s 
wife was an immoral person, living 
among disreputable surroundings, was 
sufficient to overcome the presump- 
tion of defendant’s innocence of the 
specific act with which he was charg- 


ed. Dungan vy. State, 115 N.W. 350, 
135 Wis. 151. 
[e] Discretion abused in exclud- 


ing questions.—It is an abuse of dis- 
cretion for the court, in a prosecution 
for selling intoxicating liquor, to ex- 
clude on cross-examination of a 
state’s witness the question whether, 
in a former case, he testified that he 
had sold whisky. Gibbons v. State, 
246 P. 1107, 34 Okl.Cr. 407. 


61. U.S.—Pullman Co. v. Hall, 55 
BiC2a)wi3s9s_ AConulston Gv. ay asa leer 
(2d) 178; ep RSE ae Sager, 49 "F. (24) 
725; Johnson Vv. United States, 215 F. 
679, 131 C.C.A. 613, L.R.A.1915A 862. 


Ala.—Blair v. State, 99 So. 314, 211 
Ala. 53. 


Ark.—Begley v. State, 21 S.W.(2d) 
172, 180 Ark. 267; Schooley v. State, 
2S.W. (2d) 67, 176 Ark. 895; Williams 
v. State, 2 S.W. (2d) 36, 175 Ark. 7625 
Lane v. State, 283 S.W. 353, 171 Ark. 
180; Lytle v. State, 259 S.wW. 394, 163 
Ark. 129; Rowe v. State, 244 S.W. 463, 
155 Ark. 419; Morgan v. State, 241 Ss 
W. 868, 154 Ark. 139; Brust v. State, 
240 S.W. 1079, 153 Ark. 348; Bogue v. 
State, 238 S.W. 64, 152 Ark. 378. 


Hawaii.—tTerritory v. Goo Wan 
Hoy, 24 Hawaii 741; Territory v. Goo 
Wan Hoy, 24 Hawaii riley 
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Ind.—Bush y. State, 128 N.E. 443, 
189 Ind. 467; Johnson v. Samuels, 
114 N.E. 977, 186 Ind. 56; Dunn v. 
State, 67 N.E. 940, 70 N.H. 521, 162 
Ind. 174; Evansville & T. H. R. Co. 
v. Hoffman, 118 N.E. 151, 67 Ind.App. 
Sit. 


Ind.T.—Oxier v, U. S., 38 S.W. 331, 
1 Ind. 85. 


Kan.—State v. Streit, 295 P. 652, 
132 Kan. 319; Tersina v. Liverpool 
& London & Globe Ins. Co., 169 P. 559, 
102 Kan. 87 [cit Cyc]. 


Ky.—Foure v. Commonwealth, 265 
S.W. 4438, 205 Ky. 62; Warren v. Com- 
monwealth, 35 S.W. 1028, 99 Ky. 370, 
18 Ky.L. 141. 


La.—State v. Vastine, 133 So. 389, 
172 La. 137. 


Md.—Kremis v. Kremis, 161 A. 255, 
163 Md. 223. 


Mass.—Com. v. Smith, 39 N.E. 111, 
162 Mass. 508. 


Mich.—People v. Luce, 178 S.W. 54, 
210 Mich. 621; People v. Cutler, 163 
N.W. 4938, 197 Mich. 6; Aronson v. 
Baldwin, 146 N.W. 206, 178 Mich. 565; 
People v. Connelly, 122 N.W. 80, 157 
Mich. 260; Kingston v. Fort Wayne, 
ete.,, KR. (Cou 70 NW. 2315, .74-N.W. 
230, 112 Mich. 40, 40 L.R.A. 1381; Peo- 
ae v. Wolcott, 17 N.W. 78, 51 Mich. 


Minn.—Campbell v. Aarstad, 144 N. 
W. 956, 124 Minn. 284. 


Mo.—State v. Barnes, 29 S.W.(2d) 
156, 325 Mo. 545; Horton y. Clark, 9 
S.W.(2d) 635, 320 Mo. 1190; State v. 
Blocker, 278 S.W. 1014; Miller v. 
Journal Co., 152 S.W. 40, 246 Mo. 722, 
Ann.Cas.1914B 679; Daggs v. St. 
Louis-San Francisco Ry. Co., (App.) 
51 S.W.(2d) 164. 


N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433. 


N.J.—Pullen y. Pullen, 6 A. 887, 43 
N.J.Eq. 136; Kopko v. New York Live 
Poultry Trucking Co., 128 A. 870, 3 
N.J.Misc. 498 [aff 181 A. 923]. 


N.M.—State v. Clevenger, 
687, 27 N.M. 466. 


N.Y¥.—Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [reh den 91 N.E. 1119, 197 
N.Y. 614]; People v. Greenwall, 15 N. 
BH. 404, 108 N.Y. 296, 2 Am.S.R. 415; 
People v. Irving, 95 N.Y. 541; Conley 
v. Meeker, 85 N.Y. 618 mem [aff 9 N. 
Y.Wkly.Dig. 288]; Stokes y. People, 
53 N.Y. 164, 18 Am.R. 492; Newcomb 
v. Griswold, 24 N.Y. 298; People v. 
Kasprzyk, 204 N.Y.S. 786, 209 App. Div. 
449 [aff 144 N.H. 922, 238 N.Y. 633]; 
Pople v. Johnston, 174 N.Y.S. 366, 
186 App.Div. 248, 37 N.Y.Cr. 350 [rev 
on other grounds 127 N.E. 186, 228 N. 
Y. 882]; People v. Follette, 149 N.Y. 
S. 888, 164 App.Div. 272, 32 N.Y.Cr. 
197; People v. Dorthy, 46 N.Y.S. 970, 
20 App.Div. 308 [aff 50 N.E. 800, 156 
N.Y. 287]; People v. Webster, 22 N.Y. 
S. 634, 68 Hun 11 [aff 34 N.E. 730, 139 
N.Y. 73]; Harris v. Landay Bros., 161 
INEYE Sa cain Mises Lao" Neyer 7, 
Suburban Home Co., 55 N.Y.S. 566, 25 
Mise. 686 [aff 54 N.Y.S. 568, 25 Misc. 
311]; People v. Rector, 19 Wend. 569. 


N.C.—State v. Robertson, 81 S.E. 
689, 166 N.C. 356; Coleman v. South- 
ern i. ‘Co; 50'S. 690,. 1383 N-C. 351, 
See also State v. Cagle, 19 S.E. 766, 
114 N.C. 885 (holding that, where a 
witness on cross-examination has ex- 
plicitly denied that she keeps a 
bawdy-house, she cannot be contra- 
dicted by evidence that her character 
is bad “for keeping a bawdy-house’”’). 

N.D.—State v. Tucker, 224 N.W. 878, 


58 N.D. 82; State v. McGahey, 55 N. 
W. 753, 3 N.D. 293. 
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Ohio.—Coble v. State, 31 Ohio St. 
100. 


Pa.—Hiliott v. Boyles, 31 Pa. 65; 
Com. v. Murray, 13 Phila. 454. 


S.c.—State v. Prater, 2 S.E. 108, 26 
S.C. 198: 


Tenn.—Powers v. State, 97 S.W. 
815, 117 Tenn. 368; Zanone vy. State, 36 
S.W. 711, 97 Tenn. 101, 35 LLR.A. 556; 
Hill v. State, 19 S.W. 674, 91 Tenn. 521, 


Tex.— St. Louis; etc, R.! Co. Vv. 
Campbell, (Civ.App.) 34 S.W. 186; 
Grohoske y. State, (Cr.) 50 S.W.(2d) 
8310; Sanford v. State, 46 S.W.(2d) 
307, 120 Tex.Cr. 249; Burrier v. State, 
15 S.W.(2d) 642, 112 Tex.Cr. 1387, 
Popejoy v. State, 10 S.W.(2d) 92, 110 
Tex.Cr. 448: Linder v. State, 250 S. 
W. 7038, 94 Tex.Cr. 316; Moore v. State, 
237 S.W. 981, 91 Tex.Cr. 131; Sine v. 
State, 215 S.W. 967, 86 Tex.Cr. 221; 
Mares y. State, 158 S.W. 1130, 71 Tex. 
Cr. 303; Campbell v. State, 138 S.W. 
607, 62 Tex.Cr. 561; Gonzales v. State, 
112 S.W. 941, 54 Tex.Cr. 280 [dist 
Curtis v. State, 81 S.W. 29, 46 Tex.Cr. 
480]; Hall v. State, 66 S.W. 783, 43 
Tex.Cr. 479; Conway v. State, 26 S.W. 
400; B33. TexCr- 9327 


Va.—Home_ Beneficial Ass’n_ V. 
Clark, 148 S.E. 811, 152 Va. 715. 


Wash.—State wi “Hollister, 288 P. 
249, 157 Wash. 4; State v. McMillan, 
280 P. 787, 154 Wash. 29; State v. 
Dale, 206 P. 369, 119 Wash. 604. 


Wyo.—Eads v. State, 101 P. 946, 17 
Wyo. 490. 


N.B.—McAllister v. Johnson, 40 N. 
By 73. 


[a] Thus (1) where a witness de- 
nied that he had been accused and 
taken up on charge of stealing cotton, 
it was not error to reject testimony 
offered to prove that he had been so 
accused and taken up, there being no 
record of a conviction or other legal 
proceedings as to the larceny. State 
v. Prater, 2 S.H. 108, 26 S.C. 198, 618. 
(2) A witness who, on cross-examin- 
ation, is asked if he had not at one 
time committed larceny, and denies 
it, cannot be contradicted with re- 
gard thereto by evidence of others 
that he had admitted having stolen 
the goods named; nor can he be im- 
peached by producing a justice of the 
peace and asking him relative to an 
arrest of and criminal charge against 
the witness before him, followed by 
an offer to corroborate such justice’s 
evidence by his docket. Pullen v. 
Pullen, 6 A. 887, 43 N.J.Eq. 136. (3) 
Answers of prosecutrix on cross-ex- 
amination for impeachment purposes 
as to her intercourse with others, a 
collateral matter in prosecution for 
carnal abuse, conclude the inquiry. 
Rowe v. State, 244 S.W. 463, 155 Ark. 
419. (4) Answers of a witness on 
cross-examination respecting a _ vi- 
cious or criminal act of his past life 
are final and conclusive. U. S. v. 
Sager, 49 F.(2d) 725. (5) After ac- 
cused in a murder case had denied 
collateral acts of misconduct it was 
error to permit another witness to 
testify to such facts. Burrier vy. 
State, 15 S.W.(2d) 642, 112 Tex.Cr. 
1387. (6) Those questioning a wit- 
ness relative to committing wrong or 
immoral acts are concluded by his 
answer except as to conviction of 
crime. State ex rel. Horton v. Clark, 
9 S.W.(2d) 635, 320 Mo. 1190 [cit 
Cyc]. (7) Admission, in the prose- 
cution of an attorney for bribery and 
conspiracy, of testimony of the at- 
torney general and assistant contra- 
dicting that of defendant respecting 
his resignation as assistant attorney 
general, is erroneous. U. S. v. Sag- 
er, supra. (8) Permitting the goyv- 
ernment to prove its version of sub- 
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sequent transactions, after cross-ex- 
amination of defendant concerning 
such subsequent transactions for the 
purpose of impeachment, is error. 
Coulston v. U. S., 51 F.(2d) 178. (9) 
In a prosecution for burglary and 
grand larceny, in which the accused, 
testifying in his own behalf, was ask- 
ed on cross-examination as to wheth- 
er he had committed larceny on a 
prior occasion, his answer that he 
had not was binding on the state, and 
permitting the state to introduce tes- 
timony that, on a prior occasion re- 
ferred to in the question to accused 
that thesaccused had stolen certain 
property, was error. Morgan _ v. 
State, 241 S.W. 868, 154 Ark. 139. 
(10) Where a state’s witness was 
asked on cross-examination by de- 
fendants’ attorney. whether or not she 
was a common prostitute, and she 
denied that, nonesef the officers could 
testify that her reputation was that 
of a Common prostitute. Sapp v. 
State, 190 S.W. 489, 80 Tex.Cr. 363. 
(11) Defendant’s denial of alleged 
statutory rape on a different girl did 
not warrant testimony thereof for the 
purpose of discrediting him. State 
v. Hersom, 152 A. 276, 84 N.H. 433. 
(12) Defendant is bound by the neg- 
ative answer of a state witness on 
cross-examination concerning rela- 
tions with the prosecuting witness. 
Williams v. State, 2 S.W.(2d) 36, 175 
Ark. 752. (13) Excluding evidence 
of specifie acts of immorality commit- 
ted by a state’s witness following his 
denial thereof is proper. State v. 
McMillan, 280 P. 737, 154 Wash. 29. 
(14) Excluding evidence that plain- 
tiff’s husband, testifying he was nev- 
er drunk, was brought to hospital in 
an intoxicated condition months after 
the collision involved is not error. 
Grubbs v. Kansas City Public Serv- 
ice Co., 45 S.W.(2d) 71, 329 Mo. 390. 
(15) In a prosecution for forgery, the 
court properly refused to permit de- 
fendant to testify that a state’s wit- 
ness had told him why he carried 
accounts in two banks, and that the 
state’s witness associated with lewd 
women. Lytle v. State, 259 S.W. 394, 
163% Ark: 12:9, 


[b] Stated otherwise.—It is im- 
proper on cross-examination of a wit- 
ness to lay the foundation for im- 
peachment on immaterial matters. 
Stas State, 215 S.W. 967, 86 Tex. 

es F 


{c] Pardon ‘after conviction.— 
Where in cross-examination it is 
brought out that the witness has 
been rendered infamous by a convic- 
tion for murder, the party bringing 
out such conviction is bound by the 
witness’ further statement that he 
et Sen Bar done. St. Louis, ete., 

; On AVs ampbell Tex.Civ.App. 
34 S.W. 186. ne RP 


[d] Matters brought out in direct 
examination.—Where defendant in a 
criminal cause testifies in his. own 
behalf, and states in his examination 
in chief that he has never been charg- 
ed with any crime, and on cross-ex- 
amination denies that he has been 
charged with a particular crime, the 
commonwealth may show that he has 
been charged with such crime. Com. 
v. Murray, 13 Phila. (Pa.) 454. 


[e] Foundation for impeachuient. 
—In a prosecution for aggravated as- 
sault on a female child, who had tes- 
tified that defendant at the time of 
the offense had exhibited obscene pic- 
tures to her, the state, in laying the 
predicate to prove that defendant had 
on various occasions exhibited ob- 
scene pictures to other girls, and in 


contradicting his denial of such 
transactions, infringed the rule 
against impeachment on an imma- 


terial issue. Sine v. State, 215 S.w. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of crime®? which, if denied by the witness, may be 
proved by the record,** supplemented, if necessary, 
by parol evidence as to the identity of the witness as 
the person whose conviction the record shows.** 
However, the answer has been held binding unless the 
Denial of a conviction for a 
misdemeanor not involving moral turpitude has been 


record is produced.® 


held conclusive.®® 
Details of crime.®? 


967, 86 Tex.Cr. 221. 


[f] It is not prejudicial error to 
allow a witness for defendant in a 
criminal case to be thus contradict- 
ed where defendant’s guilt is clearly 
proved. People v. Webster, 22 N.Y. 
S. 634, 68 Hun 11 [aff 34 N.E. 730, 139 
INU OareGa, GLO EN-Y Cr. 145611. 


62. U.S. v. Sager, 49 F.(2d) 725; 
Horton v. Clark, 9 S.W.(2d) 635, 320 
Mo. 1190; State v. Blocker, (Mo.) 278 
a: 1014. And see cases infra note 


Right to cross-examine as to con- 
viction of crime see supra § 1097. 


63. Cal.—People vy. Chin Mook 
Sow, 51 Cal. 597. 


Mich.—Helwig v. Lascowski, 46 N. 
W. 1033, 82 Mich. 619, 10 L.R.A. 378. 


Minn.—State v. Gordon, 117 N.W. 
483, 105 Minn. 217, 15 Ann.Cas. 897. 


Pa.—Com. y. Racco, 73 A. 1067, 225 
Pa. 113, 133 Am.S.R. 872. 


S.C.—State vy. Wise, 12 S.E. 556, 33 
S.C. 582. 


Tex.—Wilson v. State, (Cr.) 78 S. 
W. 232; Lee v. State, 73 S.W. 407, 45 
Tex.Cr. 51 [overr Brittain v. State, 
37 S.W. 758, 36 Tex.Cr. 406]. But see 
Gulf, etc., R. Co. v. Johnson, 78 S.W. 
224, 97 Tex. 260 (holding that convic- 
tion cannot be proved in civil cases). 


[a] Contradiction as to indict- 
ment.—Where a defendant in a crim- 
inal prosecution denies on cross-ex- 
amination that he has been charged 
with a certain crime, an indictment 
against him for such crime is compe- 
tent evidence to contradict him. 
Floyd v. State, (Tex.Cr.) 35 S.W. 969. 


Record as mode of proving convic- 
tion see infra §§ 1121-1125. 


64. Hifert v. Lytle, 33 A. 573, 172 
Pa. 356. 
[a] Thus when a witness stated 


that he was never sent to the peni- 
tentiary from a certain county, tes- 
timony that he was missing for a 
year directly after one of exactly the 
same name was convicted of larceny 
and sent to the penitentiary, and that 
he was the only person of that name 
in that part of the country, was ad- 
missible. Hifert y. Lytle, 33 A. 573, 
WZ Pa. 356. 


Proof of identity of person in rec- 
ord of conviction see infra § 1126. 


65. U.S. v. Fay, 19 F.(2d) 620 [aff 
22 F.(2d) 740]; Williams v. U. S., 3 
F.(2d) 129, 41 ALR. 328. 


Record as only proof of conviction 
see infra § 1123. 


66. Wright v. State, 140 S.W. 1105, 
63 Tex.Cr. 429. 


67. Inquiry into details of convic- 
tion see supra § 1097. 


68. See supra § 1097 note 25. 


q 


As the details of the crime of 
which the witness was convicted cannot ordinarily be 
shown,®* answers to questions on cross-examination 
as to such details are conclusive on the questioner.*® 


[§ 1100] d. Form of Questions.*° 
erning the form of questions propounded on cross- 
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examination generally’! govern the form of the ques- 
tions put to witnesses for the purpose of impeach- 
ment by way of an attack on their character.’? 
cordingly the questions put must not be multifari- 
ous,?* and should not improperly call for the opinion 
of the witness, or be in the form of an assertion.*® 
Where it is sought to impair the credibility of a wit- 


Ac- 


ness on cross-examination, by showing bad moral 


The rules gov- 


69. Power v. State, 126 So. 12, 156 
Miss. 316. 


70. Form of questions generally 
see supra §§ 671-698. 


71. Form of cross-examination 
generally see supra §§ 844-847. 


72. See text and notes infra this 
section. 


73. Robinson v. State, 149 N.E. 88, 
197 Ind. 148. 


[a] For example, in a prosecu- 
tion for the sale of intoxicating liq- 
uors, a question on cross-examina- 
tion, as to whether the prosecuting 
witness had been  court-martialed, 
tried, and sentenced to Ft. Leaven- 
worth for insubordination, is objec- 
tionable as multifarious. Robinson 
v. State, 149 N.E. 888, 197 Ind. 148. 


74 Corona Coal Co. v. Corry, 
So. 581, 209 Ala. 503. 


[a] For example, in an action for 
damages to land where a witness had 
testified as to the value of the land 
and as to the damaging effect of 
mine débris, deposited thereon, the 
court properly excluded the question 
on cross-examination, “your idea is, 
then, that the question of whether the 
deposits upon the land affected it or 
not depends on whether it is covered 
by a suit or not?’ such question be- 
ing improper in form and substance 
as in effect calling upon the witness 
to say whether his opinion as to val- 
ue and injury was honest or dishon- 
est. Corona,Coal Co. y. Corry, 96 So. 
581, 209 Ala. 503. 


75. People v. Slover, 133 N.E. 633, 
232 N.Y. 264. 


[a] Thus, in a homicide case, 
question asked on cross-examination 
of defendant, “How about a brooch 
that you stole up there and gave to 
Mrs. Gass?” a collateral matter, was 
objectionable as being in the form of 
assertion, rather than interrogation. 
People v. Slover, 133 N.E. 6338, 232 
N.Y. 264. 
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76. State v. Pancoast, 67 N.W. 
1052, 5 N.D. 516, 35 L.R.A. 518; Cur- 
rie v. State, 279 S.W. 834, 102 Tex. 
Cr. 653: Kirksey v. State, 135 S.W. 
577, 61 Tex.Cr. 641, 


[a] Thus (1) one tried for un- 
lawfully selling intoxicants could not 
ask the state’s witness to whom the 
liquor was sold, whether as a ‘‘spot- 
ter” he had gambled with minors, and 
how many social drinks he had taken 
with negroes, for the purpose of af- 
fecting his credibility, where no time 
and place as to the gambling and no 
time as to such drinking was fixed. 
Kirksey v. State, 1385 S.W. 577, 61 Tex. 
Cr. 641. (2) Exclusion of the ques- 
tion whether the witness had been 
in some sort of trouble, whether he 
had not been in jail or some kind of 
a proposition, is proper. Currie v. 
State, 279 S.W. 834, 102 Tex.Cr. 653. 


character, the interrogatories asked should be spe- 
cific?® and should be so framed that, the witness can 
squarely admit or deny.’? 
from which a possible inference of guilt as to a col- 
lateral crime might arise, is improper,’® as is also a 
question implying that the character of the witness’® 
or of a relative or associate of the witness®® is bad, 


An insinuating question, 


77. Deck v. Baltimore & O. R. Co., 
59 A. 650, 100 Md. 168, 108 Am.S.R. 
399; State v. King, 204 N.W. 969, 53 
N.D. 95; State v. Pancoast, 67 N.W. 
1052, 5 N.D. 516, 35 L.R.A. 518. 


[a] Questions improper in form.— 
In an action against a railroad police 
officer for the shooting of plaintiff, it 
was not error to refuse to permit de- 
fendant to impeach a witness for 
plaintiff by asking witness what 
there was in his record or standing 
that led defendant to arrest him at 
the time of the shooting. Deck v. 
Baltimore, ete., R. Co., 59 A. 650, 100 
Md. 168, 108 Am.S.R. 399. 


78. Kametani v. Okuhama, 28 Ha- 
waii 458; People v. Gotshall, 82 N.W. 
274, 123 Mich. 474; State v. King, 204 
N.W. 969, 53 N.D. 95; State v. Pan- 
coast, 67 N.W. 1052, 5 N.D. 516, 35 
Li RAs Shs: 


[a] Hence, questions should not 
be in such form as merely to suggest 
the criminality of the witness by in- 
ference. State v. King, 204 N.W. 969, 
5S NED: 95: 


[b] Admission of other offenses 
not expected.—Where accused was 
charged with arson, it was error to 
allow the prosecution to ask him, on 
cross-examination, whether he had 
not set numerous other fires, for the 
mere purpose of conveying the im- 
pression to the jury that the prosecu- 
tion believed that he had set them 
without expectation that accused 
would admit the setting thereof. 
People v. Gotshall, 82 N.W. 274, 123 
Mich. 474. 


Insulting, insinuating, and preju- 
dicial inquiry see supra § 1090. 


79. Newman v. Commonwealth, 88 
S.W. 1089, 28 Ky.L. 81; Clink v. Gunn, 
51 N.W.: 198, 90 Mich. 135; State’ v. 
Mann, 81 P. 561, 39 Wash. 144. 


[a] Questions held improper or 
properly excluded.—(1) A question 
asked of a witness on cross-examina- 
tion as to whether he was not the 
notorious person who was tarred and 
feathered and run out of the country 
was properly excluded. State v. 
Mann, 81 P. 561, 89 Wash. 144. (2) 
In a criminal prosecution, in which 
defendant called a witness to impeach 
one of the state’s witnesses, it was 
improper to ask defendant’s witness 
as to which had the worst reputation, 
he or the witness whom he was ecall- 
ed to impeach. Newman v. Com., 88 
S.W. 1089, 28 Ky.L. 81. 


80. Morgan v. Commonwealth, 72 
S-w. 1098, 24 Ky.L. 217. 


[a] For example, where defend- 
ant in a prosecution for felony, after 
testifying in her own behalf, was 
asked on cross-examination if she 
were not the daughter of old Squire 
S, and the sister of the ‘notorious 
M. L. S.,” and it was held that the 
use of the word “notorious” was im- 
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or a question so framed as to arouse race prejudice.*? 


Questions as to convictions.’?_ In asking as to pri- 
or convictions, no particular form of question is nec- 
essary,®* counsel having the right to formulate it in 
his own way’ with proper regard to the statute in- 
volved;8® and where the answer to the question is 
not clear, the witness may be asked to explain.*® Of 
course the question must be so worded as to tend to 
establish a conviction as distinguished from a mere 
accusation or charge.8* A question propounded as 
to a conviction in the words of the statute permitting 
such examination is proper,®® although it is not nec- 
essary.8® The question must not be in such form as 
to assume the fact of conviction.°° A general ques- 
tion as to conviction of crime is proper, and it is not 
necessary to specify a particular crime or convic- 
tion.?+ 
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* 

[§ 1101] 6. Impeaching Evidence*—a. Laying 
Foundation®?—-(1) In General. In order to war- 
rant introduction of discrediting evidence, a proper 
foundation therefor must first be laid,®* by interro- 
gating the witness as to the matters which it is de- 
sired to bring out for the purpose of affecting his 
eredit;9* and impeaching evidence is properly ex- 
cluded where the proper foundation has not been 
laid,®®> although the rule requiring the laying of a 
predicate or foundation for impeaching evidence is 
inapplicable where the ground of impeachment is 
that the general reputation of the witness for truth 
and veracity is bad.°* The predicate laid for im- 
peachment of a witness must relate to a material 
faect,®? and, where counsel seeks tolay the foundation 
for impeachment of a witness by questions relating to 
a matter which, if true, would not impeach the wit- 


proper. Morgan v. Com., 72 S.W. 


1098, 24 Ky.L. 2117. 


eae Dodds vy. State, (Miss.) 45 So. 
3 


[a] For example, it is improper to 
ask one accused of assault with in- 
tent to murder, and testifying in his 
own behalf, whether he had been con- 
fined in the, penitentiary for cutting 
a white man’s throat. Dodds v. State, 
(Miss.) 45 So. 863. 


82. Inquiring into see 
1097. 


supra § 


83. Dickson v. Yates, 188 N.W. 948, 
194 Iowa 910, 27 INGTIEES 533. 


84. Dickson v. Yates, supra. 
85. Dickson v, Yates, supra. 
86. Dickson v. Yates, supra. 


87. Schleeter v. Commonwealth, 
290 S.W. 1075, 218 Ky. 72. 


[a] Thus cross-examination of 
the state’s witness, by asking if he 
had “been sent to prison for violating 
the liquor law?’ held properly re- 
fused, since the question, as word- 
ed, would not have established that 
the witness had been convicted of a 
felony. Schleeter v. Commonwealth, 
290 S.W. 1075, 218 Ky. 72. 


Cross-examination as accusation, 
etc., see supra § 1096. 


88. Dennison v. People, 174 P. 595, 
65 Colo. 15. 


[a] Conviction of crime.—Defend- 
ant being asked in the very language 
of Rev. St. (1908) § 7266, whether he 
had been convicted of a “crime,” ob- 
jection that cross-examination of de- 
fendant could not go further than to 
inquire if he had been convicted of 
a felony was properly overruled. 


Dennison v. People, 174 P. 595, 65 
Colo. 15. 
89. Dickson v. Yates, 188 N.W. 


948, 194 Iowa 910, 27 A.L.R. 533. 


90. State v. Hamilton, 287 P. 933, 
87 Mont. 353. 


[a] Thus questioning defendant, 
in a prosecution for larceny of a 
horse, whether a particular time tes- 
tified to is the time he had been con- 
victed of maliciously altering brands, 
is objectionable as assuming convic- 
tion and requiring witness to state 
whether the time fixed was the time 
of conviction. State v. Hamilton, 287 
PP) 933, .87° Mont. 353; 


91. State v. Fox, 57 A. 270, 70 N. 
J.Law 353. 


92. General rules as to laying 
foundation see supra §§ 1002, 1003. 


eying foundation for evidence im- 
peaching witness by reason of: 


Conduct see supra § 947. 


Contradictory Statements see infra §§ 
1275-1297. 


Interest or bias see infra § 1201. 
Mental incapacity see supra § 928. 


93. Ala.—Hardaman vy. State, 
So. 324, 16 Ala.App. 408. 


Ariz.—Ainsworth v. State, 294 P. 
21d 37% Ariz. =330: 


Ark.—Kansas City Southern R. Co. 
Vs HWrost, 124 SW. 748, 93> Arks 183% 
McCown vy. Wilson, 122 S.W. 478, 92 
Ark, 153. 


Cal.—People v. Kangiesser, 186 P. 
388, 44 Cal.App. 345. 


Idaho.—Whitney v. Cleveland, 91 P. 
176, 18 Idaho 558. 


Tll.— Benedict v. Dakin, 148 Ill.App. 
301 [aff 90 N.E. 712, 243 Ill. 384]. 


Miss.—Alabama & Valley R. Co. v. 
Thornhill, 63 So. 674, 106 Miss. 387. 


N.Y.—Kawanov v. Gottlieb, 169 N.Y. 
S. 928, 182 App.Div. 589. 


Porto Rico.—People v. Santiago, 16 
Porto Rico 446. 


R.I.—State v. Casasanta, 73 A. 312, 
29 R.I. 587. 


Tex.—Clardy v. 
568, 66 Tex.Cr. 351. 


{a] Sufficient foundation laid for 
impeachment of witness in prosecu- 
tion under white slave law. State v. 
Fleeman, 171 P. 618, 102 Kan. 670. 


94 Ark.—Kansas City Southern 
a Co. v. Frost, 124 S.W. 748, 93 Ark. 


Ill.—Bean v. People, 16 N.E. 656, 124 
Till. 576. 


Ky.—Horner vy. Com., 41 S.W. 561, 
19 Ky.L. 710. 
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State, 147 QW. 


Miss.—Cook vy. State, 38 So. 110, 

85 Miss. 738. 
abot oa ales v. Peabody, 21 Hun 
Johnston, 82 N.C. 


N.C.—State v. 
89. 


Tex.—Texas, etc., R. Co. v. Durrett, 
5Se Sawa Le Ge eed "Tex.Civ.App. 103; 
Ritenet Vv. State, 41 S.W. 816, 38 Tex. 

eeliG 


Wis.—Sieber v. Amunson, 47 N.W. 
1126, 78 Wis. 679. 


[a] Tllustration.—Where the depo- 
sition of a witness is read as evidence 
in behalf of plaintiffs in an action for 
death, and his testimony is important 
and material, the defense may not 
show by another witness that depon- 
ent offered such witness whisky, and 
tried to induce him to testify that the 
cars by which decedent was killed 
were defective, without laying a foun- 
dation therefor by interrogating de- 
ponent as to the matters about which 
defendant offered their witness, and 
thus affording him an opportunity to 
admit, explain, or deny before attack- 
ing his credibility. Kansas City 
Southern Ry. Co. v. Frost, 124 S.W. 
748, 93 Ark. 188. 


95. Aigemzarastae v. State, 62 So. 
569, 8 Ala.App. 277 [rev 64 So. 295, 
VS 5) eAtar al |: 


Cal.—People v. Barnett, 
99 Cal.App. 409. 


Ill.— Benedict v. Dakin, 148 Ill.App. 
301 [aff 90 N.B. 712, 243 Ill. 384]. 


La.—State v. Danna, 129 So. 154, 


278 BP. 885, 


be La. 755. 
3 a ee v. Ellison, 144 (PF 10, 
tS x. M. 42 


Eat. ~State v. Casasanta, 73 A. 312, 
29° R.1, 


[a] Se Rint bs pos in the 
prosecution of defendant for carnal 
abuse of a little girl, it was sought by 
the defense to impeach the parents of 
the child, who had testified for the 
state, by proving that they kept a dis- 
orderly house, such impeaching evi- 
dence was properly excluded where no 
foundation had been laid therefor on 
cross-examination of the parents by 
defense counsel. State v. Ellison, 144 
P. 10, 19 N.M. 428. 


96. Evans v. Childress, (Tex.Civ. 
App.) 282 S.W. 830. See St. Louis 
Southwestern R. Co. v. Garber, 111 S. 
W. 227, 51 Tex.Civ.App. 70 (holding 
that defendant’s witnesses whose 
reputation for truth and veracity was 
attacked lived in a distant state, and 
defendant was not notified before the 
trial that their credibility would be 
attacked, did not make the impeaching 
testimony inadmissible). 


Necessity that impeaching witness 
be competent or qualified see infra §§ 
1103-1107. 


Si. 
So. 502 


Teal v. State, (Ala.App.) 145 


*By DOUGLAS ROBINSON GRAY (§§ 1101-1129), 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ness, the answers may properly be excluded as im- 
material.°§ 


Evidence of drug addiction may not be introduced 
to show bad moral character as to veracity, in the 
absence of a sufficient foundation of expert evidence 
that drug addiction has such effect,®® and evidence as 
to a witness’ use of drugs may properly be restricted 
to matters other than its effect on veracity, where 
there is no evidence to show a use sufficiently exten- 
sive to impair morality and general veracity as dis- 
tinguished from veracity in respect of use of drugs.? 


[§ 1102] (2) Conviction of Crime. In the ab- 
sence of contrary statute? a witness may not be im- 
peached by proof of his conviction of a crime without 
first laying a proper foundation by asking him about 
the matter.® 


{§ 1103] b. Competency of Impeaching Witness* 
—(1) In General. Generally speaking, determina- 
tion of the competency or qualification of a character 
witness called for purposes of impeachment rests in 
the discretion of the trial court. Where it appears 
from the qualifying examination of an impeaching 
witness that he does not understand the meaning of 
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“veneral reputation” for truth and veracity, such 
witness is incompetent to testify with respect to the 
reputation of another for truth and veracity ;® al- 
though, where the impeaching witness has already so 
testified, and it then develops on cross-examination 
that he does not comprehend the meaning of such 
terms, his testimony should not be stricken, its 
weight being for the jury.’7. An impeaching witness 
is not rendered incompetent by the fact that he is 
prejudiced against the witness sought to be impeach- 
ed; but it has been held that an attorney for one 
party was not competent as a witness to impeach 
the credit of a witness for the adverse party by de- 
tailing a conversation he had with the witness after 
he had been retained in the case.® 


Party may interrogate adversary as to the charac- 
ter of a witness;?° but the questions must be such 
as could be put to any other impeaching witness.1* 


[§ 1104] (2) Knowledge or Means of Knowl- 
edge!2—(a) In General. It is the universal and 
well-settled rule that a diserediting witness must be 
acquainted with the character or reputation of the 
witness whom he is ealled to impeach,?* among his 


98. Gullatt v. State, 80 S.B. 340, 14 
Ga.App. 53. 


{a] For example, “proof that the 
female upon whom an alleged abortion 
was performed is a lewd woman af- 
fords no defense to one on trial for 
being an accessory to the statutory 
offense based upon an alleged abor- 
tion; consequently the answers to 
questions by which counsel for the ac- 
cused sought to lay the foundation for 


impeachment would have been imma- | 
Gullatt v. State, 80 S.E. 340, 


terial.” 
341, 14 Ga.App. 53. 


99. Kelly v. Maryland Casualty 
Co., 45 F.(2d) 782 [aff 45 F.(2d) 788]. 


1. Maryland Casualty Co. v. Kelly, 


45 F.(2d) 788 [aff 45 F.(2d) 782). 


Drug addiction as bearing on credi-. 


bility with respect to: 
Mental capacity see supra § 926. 
Moral character see supra § 1080. 


2. State v. Brennan, 227 P. 275, 111 
‘Or. 479; State v. Beard, 269 P. 1051, 
148 Wash. 701; State v. Dutcher, 251 
PR. 879, 141 Wash. 627; State v. Pielow, 
251 P. 586, 141 Wash. 302. 


[a] QWMustrations.—(1) Under a 
statute providing that a witness may 
be impeached by the party against 
whom he was called, by contradictory 
‘evidence, or by evidence that his -gen- 
‘eral reputation for truth is bad, or 
that his moral character is such as to 
render him unworthy of belief, but not 
by evidence of particular wrongful 
acts, except that it muy be shuwn by 


‘the examination of the witness or the 


record of the judgment that he has 
been convicted of a crime, it is not 
uncommon to attempt to prove a'prior 
conviction of crime by questioning 
the witness on 'the stand, but, in view 
of the statute, ‘this is not a necessary 
prerequisite, and the record of the 
witness’ conviction may be intro- 
duced, although the witness has not 
first been questioned with respect to 
the matter. State v. Brennan, 227 P. 
275, 111 Or. 479. (2) Under a statute 
providing that every person convicted 
of a crime shall be a competent wit- 
ness in any civil or criminal proceed- 
ing, but his conviction may be proved 
for the purpose of affecting the 
weight of his itestimony, either by the 
record thereof, or a copy of such rec- 


g 


ord duly authenticated by the legal 
custodian thereof, or by other com- 
petent evidence, or by his cross-exam- 
ination, on which he shall answer any 
proper question relevant to that in- 
quiry, and the party cross-examining 
shall not be concluded by his answer 
thereto, it is not essential that a wit- 
ness be first cross-examined as to his 
previous conviction of a crime before 
such matter is proved to discredit 
him, and, even in the case of a de- 
fendant in a criminal prosecution tes- 
tifying in his own behalf, his previ- 


| ous conviction may be proved for the 


purpose of affecting the weight of his 
testimony without previous cross-ex- 
amination. State v. Pielow, 251 P. 
586, 141 Wash. 302. 


8. Alabama & Valley Ry. Co. v. 
Thornhill, 68 So. 674, 106 Miss. 387; 
Kawanov v. Gottlieb, 169 N.Y.S. 928, 
182 App. Div. 589; Texas, ete., R. Co. 
Vv.) Durrett, 58 -S.W. 137, 24 "Tex:Ctyv. 
App. 103, 


Admission or denial of conviction as 
affecting admissibility of record see 
infra § 1124. 


4, Competency of: 


One spouse to contradict or impeach 
other see supra § 179. 


Sustaining witness see infra § 1133. 
5. Merrill v. U. S., 6 F.(2d) 120.. 


[a] Abuse of discretion not shown 
by refusal to permit witness, called by 
defendant in a criminal prosecution, 
to testify as to the reputation of a 
government witness, where the wit- 
ness had never resided at the place 
as to which the reputation of the gov- 
ernment witness was to be given. 
Merrill v. U. S., 6 F.(2d) 120. 


6. Redding v. State, 255 S.W. 430, 
95 Tex.Cr. 641. 


7%. Siegel v. Illinols Cent. R. Co., 
172 S.W. 420, 186 Mo.App. 645. 


[ta] For example, testimony of a 
witness as to the bad reputation of 
another witness for truth and veracity 
will not be stricken out merely be- 
cause on cross-examination he is un- 
able to define the terms. Seigel v. Illi- 
nois Cent. R. Co., 172 S.W. 420, 186 Mo. 
App. 645. 


e: Cook v. Miller, 6 Watts (Pa.) 


a 


9. Mishler & Hertzler v. Baungard- 


fen 4) Pad.J-R. 266;5 2) Amba. Nis. 
304. 
{a] For example, plaintiff’s attor- 


ney, who has opened the case and ex- 
amined his witnesses, will not be per- 
mitted to impeach the credit of de- 
fendant’s witness by testifying to a 
conversation between them since his 
engagement in the case. Mishler v. 
Baumgardner, 8 Pa.L.J. 305. 


10. Gilmore v. Brenham, 3 La.Ann. 
82. 


11. Gilmore v. Brenham, supra. 


12. Competency of witnesses gen- 
erally to testify as to character or 
reputation see supra § 119. 


13. U.S.—Pawley v. U.S., 47 F.(24) 
1024; Teese v. Huntingdon, 23 How. 
2,16 L.Ed. 479. 


Ala.—Stone v. State, 93 So. 706, 208 
Ala. 50; Massey v. Pentecost, 90 So. 
866, 206 Ala. 411; Twitty v. State, 53 
So. 308, 168 Ala. 59; Kilgore v. State, 
27 So. 4, 124 Ala. 24; Hadley v. State, 
55 Ala. 31. 


Ark.—Cole v. State, 26 S.W. 377, 59 
Ark. 50. 


Cal.—People v. Cord, 108 P. 511, 157 
Cal. 562; Khan v. Zemansky, 210 P. 
529, 59 Cal.App. 324. 


Colo.—Vickers vy. People, 73 P. 485 
31 Colo. 491. of ; 


Ga.—Taylor v. State, 
121 Ga. 348. 


Ill.—Hays v. Johnson, 92 Tll.App. 
oe Overstreet v. Dunlap, 56 Il.App. 

Kan.—Redden v. Tefft, 29 P. 157, 
48 Kan. 302. 


Ky.—Smith v. Com., 131 S.W. 499, 
140 Ky. 599; White v. Com., 28 §.wW. 
340, 96 Ky. 180, 16 Ky.L. 421. 


La.—State v. Rester, 41 So. 231, 1 
La. 985. a 


Deere lav eee v. Rogers, 186 Mass. 


Mich.—People v. Griffin, 189 N.W. 
219 Mich. 617. TB 


Mo.—State v. Fairlamb, 25 S.w. 
121 Mo. 137. Wee hg 


Neb.—Long v. State, 86 N.W. 
23 Neb. 33, Sng 


49 S.BH. 308, 


902 [70 C.J.] 


neighbors!* or general associates,!® and that he is 
incompetent where his knowledge is confined to pri- 
vate reputation as existing among a few people,1® 
although the exact number and character of discus- 
sions that the witness must have heard in order to 
qualify him to testify to general reputation is a mat- 
ter primarily for determination by the witness rath- 
er than by the court,!* and it is not essential to the 
competency of the impeaching witness that he know 


N.Y.—Carlson v. Winterson, 42 N.E. 
347, 147-N.Y. 652;. People v. Smiler, 
2OeN Bi nole) VIDA Non Gly. 8 aN yer. 
124; Sturmwald v. Schreiber, 74 N.Y. 
S. 995, 69 App.Div. 476; Meyer v. 
Suburban Home Co., 55 N.Y.S. 566, 25 
Misc. 686 [aff 54 N.Y.S. 568, 25 Misc. 
311]; Carlson v. Winterson, 31 N.Y.S. 
430, 10 Misc. 388 [aff 29 N.Y.S. 1142, 
9 Misc. 711, and aff 42 N.B. 347, 147 N. 
Y. 652 (reh den 43 N.E. 986, 148 N.Y. 
754)]; People v. Ouley, 7 N.Y.St. 794. 


N.C.—State v. Mills, 114 S.E. 314, 
184 N.C. 694; State v. Coley, 19 S.E. 
705, 114 N.C. 879; State v. Wheeler, 
10 S.B. 491, 104 N.C. 893. 


Pa.—Kimmel v. Kimmel, 3 Serg.&R. 
336, 8 Am.D. 655. 


Tenn.—Ford v. Ford, 7 Humphr. 92. 


Tex.—Clapp v. Engledow, 10 S.W. 
462, 72 Tex. 252. 


[a] For example (1) a witness, 
having testified that he did not know 
defendant’s general reputation, was 
disqualified from testifying further 
regarding such reputation, and should 
not have been permitted to answer a 
question as to whether he had ever 
heard defendant’s reputation. dis- 
cussed. Pawley v. U. S., 47 F.(2d) 
1024. (2) A witness who knows of 
another’s reputation for truth and 
veracity only from what he has heard 
said of the latter on two specified oc- 
casions is not competent: to testify 
thereto. Com. v. Rogers, 136 Mass. 
158. (3) Where it was shown that 
defendant resided thirty miles distant 
from the residence of the impeaching 
witness, and that the witness based 
his knowledge of the reputation of de- 
fendant on statements made to him by 
persons who claimed they resided in 
the same town with defendant, and 
that the witness had never been in 
such town, and did not know where 
the persons with whom he had con- 
versed resided, the witness was not 
competent to testify to defendant’s 
general reputation. Vickers v. People, 
73 P. 845, 31 Colo. 491. 


[b] Qualification held sufficient 
where impeaching witness testified: 
(1) “I only know his character by 
what was said of him.” Stanfield v. 
State, 120 So. 467, 238 Ala.App. 60. (2) 
To a knowledge of the general reputa- 
tion of another, and to having “heard 
general conversations” in regard to 
his character. State v. Turner, 15 S.H. 
602, 36 S.C. 534 [aff 16 S.B. 687, 36 S.C. 
608]. (8) Witness was not incom- 
petent to testify to reputation of ac- 
cused for veracity in vicinity in which 
he did business and resided, because 
she had never talked about such repu- 
tation with anyone in the building in 
which he had his office. State v. 
Hooker, 170 P. 374, 99 Wash. 661. 


14 Teese v. Huntingdon, 23 How. 
(U.S.) 2, 16 L.Ed. 479; Parker v. New- 
man, 75 So. 479, 200 Ala. 103; Twitty 
v. State, 53 So. 308, 168 Ala. 59; Bar- 
row v. State, 112 So. 813, 22 Ala.App. 
99; Gerber v. Probey, 44 App.D.C. 
392, 407; Fletcher v. United States, 42 
App DCm billy Mletcher  v.) United 
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States, 42 App.D.C. 53 [cert den 85 S. 
Ct. 283, 235 U.S. 706, 59 L.Ed. 434]; 
Hays v. Johnson, 92 IM.App. 80. 


“An impeaching witness should 
know the general reputation of a wit- 
ness in the community in which he 
lives. His reputation,among a limited 
class of people residing elsewhere was 
not competent.” Gerber v. Probey, 
supra. 


15. Crabtree v. Kile, 21 Ill. 180; 
Bonaparte v. Thayer, 52 A. 496, 95 Md. 
548; EF. W. Stock & Sons v. Dellapen- 
na, 105 N.E. 378, 217 Mass. 503. 


[a] Business associates.—One who 
knows the reputation for truth and 
veracity of a,witness among his busi- 
ness associates, but not among his 
general associates, is not qualified to 
testify as to his general reputation. 
Bonaparte v. Thayer, 52 A. 496, 95 


Md. 548. 
[b] Reputation among “four 
trade.’”—Impeaching witnesses, who 


testified that a witness’ reputation 
“was poor amongst the flour trade,” 
and another that ‘he had no other in- 
formation than what had been gained 
by inquiry from people connected with 
the flour trade,” were not qualified to 
testify as to his general reputation for 
truth and veracity. F. W. Stock & 
Sons v. Dellapenna, 105 N.E. 378, 217 
Mass. 5038. 


Residence or business association 
ae witness see infra § 
107. 


16. State v. Evans, 136 P. 270, 90 
Kan. 795 [aff 140 P. 892, 92 Kan. 468]; 
Pyar v. Garner, 66 So, 181, 1385 La. 


{a] For example (1) where a wit- 
ness is called to testify as to the gen- 
eral reputation as to veracity of an- 
other witness, and instructed as to the 
difference between general and private 
reputations, and testifies that he does 
not know such witness’ general repu- 
tation because he has heard it dis- 
cussed by only two or three persons, 
his testimony should be excluded. 
State v. Garner, 66 So. 181, 135 La. 
746. (2) A witness, who stated that 
he knew, relative to the character of 
the prosecutrix, only what he had 
heard from several families with 
whom she had lived, and that he had 
no knowledge of her general reputa- 
tion, was incompetent to testify as to 
her general reputation for truthful- 
ness. State v. Evans, 136 P. 270, 90 
ae 795 [aff 140 P. 892, 92 Kan. 
468]. 


17. State v. Garner, 66 So. 181, 135 
La. 746. 
[a] It is not within province of 


court to instruct a witness that, if 
he has acquired knowledge of the gen- 
eral reputation of one living in the 
same community of ten thousand from 
conversations with two or three per- 
sons, he is incompetent as to such 
general reputation. State v. Garner, 
66 So. 181, 135 La. 746. 


18. Fla.—Robinson vy, State, 16 Fla. 
835. 
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what a majority of the neighbors or associates say 
or think of the other’s character for truth,'® as it is 
not necessary that the impeaching witness should 
know that the majority of the community have the 
impression to which he testifies.1® 
ing witness should be qualified by asking him if he 
knows the general reputation of the other for truth 
and veracity,?° and he must state his knowledge be- 
fore he testifies,2+ and the impeaching witness is 


Thus an impeach- 


~ 


4 La.—State v. Thomas, 28 La.Ann. 
27. ‘ 


Miss.—Pickens vy. State, 61 
563, 566. 


Neb.—Girch y. State, 177 N.W. 798, 
104 Neb. 503. a 


AURA gpinenehy v..Meadows, 18 W.Va. 
658. 


“The bounds of the neighborhood or 
community in which one resides, or 
the number of persons whose opinion 
of him must be known to an impeach- 
ing witness to entitle him to answer 
that he knows the general reputation 
of another for truth, is not defined by 
law. The witness asked if he knows 
the general reputation of another 
must answer as a matter of conscience 
whether he does or not. If he answers 
he does not, that is an end of the ex- 
amination legally. If he answers he 
does, he may be examined further, 
and on cross-examination the sources 
of his information may be inquired in- 
to and the extent of it. It may per- 
haps be justly said that general repu- 
tation consists in what at least a ma- 
jority of those conversant with one 
think of him, and what they think or- 
dinarily can be known only by what 
they say. While this is true, it is also 
true that an impeaching witness need 
not to have heard a majority of a 
community or neighborhood or one’s 
circle of associates say what they 
think of him who is proposed to be 
impeached in order to qualify him to 
answer that he is acquainted with his 
general reputation. If he has had 
such opportunities to become ac- 
quainted with his general reputation, 
and has learned enough of it to make 
him willing, on his responsibility as 
a witness, to answer that he is ac- 
quainted with it, he is qualified, and 
permitted to testify to it.” Pickens 
v. State, supra. 


[a] If witness has heard opinion 
of considerable number of members 
of the community and such opinion is 
concurrent, his knowledge is suffi- 
cient. State v. Reed, 7 So. 132, 41 La. 
Ann. 581. 


19. People v. Cord, 108 P. 511, 157 
Cal. 562; People v. McCarthy, 111 P. 
274, 14 Cal.App. 148. 


Miss. 


20. Stone v. State, 93 So. 706, 208 
Ala. 50. 
[a] As proper predicate for im- 


peaching testimony, the impeaching 
witness should be asked, “Do you 
know the general reputation of the 
witness A. for truth and veracity in 
the community in which he resides?” 
and, if the witness gives an affirma- 
tive answer, the question should be 
“Ts that reputation good or bad?’’ and 
with this foundation he may then be 
asked if he would believe him under 
Part cores v. State, 93 So. 706, 208 
a. 50. 


21. State v. Mills, 114 S.M. 314, 184 
N.C. 694. 


[a] Impeaching witness must 
qualify himself by stating under oath 
that he knows what the character of 
the other witness is, before he may 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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properly qualified by showing that he knows and 
bases his conclusions on such reputation of the other 
among those among whom he resides.?2 If the im- 
peaching witness possesses any knowledge of the 
character or reputation of the witness sought to be 
impeached, he is qualified to speak,?* and, where 
stating that he has known the person for a long 
time, may properly testify that he has heard his rep- 
utation for veracity called in question to a limited 
extent.24 The mere fact that the impeaching witness 
knows the witness to be impeached does not imply 
a knowledge of his reputation?® nor render the im- 
peaching witness competent in the absence of knowl- 
edge of reputation;?° and, conversely, the fact that 
one does not know another personally does not pre- 
elude him from testifying to the general reputation of 
such person for the purpose of impeachment.?7 A 
witness is not competent to testify to the bad reputa- 
tion of another for truth and veracity, where he has 
never heard his reputation called in question ;?° but, 
where an attack on the general moral character of a 
witness is permissible, a witness who knows such 
character is competent, although he has never heard 
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anyone speak of the character of the impeached wit- 
ness for veracity;?® and it has been held that ac- 


_ quaintance with general character is enough to war- 


rant the inquiry whether the witness would believe 
the person sought to be impeached on oath, although 
the witness does not know such person’s character for 
truth and veracity.°° 


Statements of impeaching witness. A witness is 
qualified to testify in impeachment of the character 
or reputation of another witness where he testifies 
in substance, although not in so many words, that he ~ 
knows such other’s general reputation,?+ and, where 
the impeaching witness testifies in substance that he 
knows the general reputation of another, his testi- 
mony as to such reputation may go to the jury for 
what it is worth, although his statements respecting 
his knowledge of the matier are confused, doubtful, 
or contradictory,** and the impeaching witness is 
not rendered incompetent by his inability to remem- 
ber the number and names of those whom he has 
heard mention the bad character of the other wit- 
ness,?* and may be qualified to testify, although he 


testify thereto. State v, Mills, 114 S. 
EB. 314, 184 N.C. 694. 


22. Evening News Co. v. Bowie, 
141 A. 416, 154 Md. 604; Neal v. Neal, 
147 N.W. 624, 181 Mich. 114; Duffy 
y. Radke, 119 N.W. 811, 138 Wis. 38. 


[a] For example, witness, offered 
to attack credibility of another, tes- 
tifying that she knew his reputation 
for truth and veracity, and had heard 
it discussed in the community, was 
qualified to testify. Evening News 
Co. v. Bowie, 141 A. 416, 154 Md. 604. 


[b] Foundation for testimony by a 
particular witness as to the reputation 
of another witness for truth and 
veracity is properly laid by showing 
that he bases his conclusions on his 
knowledge of the latter witness’ gen- 
eral reputation among those with 
whom he resides. Duffy v. Radke, 119 
N.W. 811, 138 Wis. 38. 


23. Heath vy. Scott, 4 P. 557, 65 Cal. 
548. 


[a] For example, if the impeach- 
ing witness has any knowledge, he is 
qualified to speak, no matter what the 
quality or quantity of such knowl- 
edge may be, and it is for the jury 
to determine the value of his testi- 
mony. Heath v. Scott, 4 P. 557, 65 Cal. 
548. 


24. Rundell v. La Fleur, 6 Allen 
(Mass.) 480. 


25. Com. v. Rogers, 136 Mass. 158; 
State v. Higgs, (Mo.) 259 S.W.. 454, 
458 [quot Cyc]; Sturmwald_ v. 
Schreiber, 74 N.Y.S. 995, 69 App.Div. 
476; Brownlee v. State, 13 Tex.App. 
255. 


26. Hadley v. State, 55 Ala. 31; 
State v. Higgs, (Mo.) 259 S.W. 454, 
458 [quot Cyc]. 


27. State v. Higgs, supra [quot 
Cyc]; State v. Turner, 15 S.H. 602, 
86 S.C. 534 [aff 16 S.E. 687, 36 S.C. 
608]; Amthor v. State, 265 S.W. 
896, 98 Tex.Cr. 383. 


[a] MTiustration.—In a prosecution 
for robbery, that the court permitted 
a witness to testify that the reputa- 
tion of one of defendant’s witnesses 
for morality was bad, although he was 
unacquainted with her, and could not 
identify her in court, did not consti- 
tute error, such fact not precluding 
him from testifying as to the general 
reputation of such person for the pur- 


@ 


é 


pose of impeachment. State v. Higgs, 
(Mo.) 259 S.W. 454. 


{b] Knew him by sight.—Where 
an impeaching witness testified that 
he did not have personal acquaint- 
ance with the state’s witness, but had 
known him by sight for a long time, 
and identified the witness as the per- 
son whom he had in mind, testimony 
by him was improperly excluded on 
the theory of doubt as to identity. 
aor v. State, 265 S.W. 896, 98 Tex. 
Gr: 3. 


28. Tyler v. 
46 Tex.Cr. 10. 


29. Hadjo v. Gooden, 13 Ala. 718 
[appr Martin’s Ex’x v, Martin, 25 Ala. 
201]. 


30. Adams v. Greenwich Ins. Co., 
70 N.Y. 166 [foll People v. Davis, 21 
Wend. (N.Y.) 309, and foll’ Troy Na- 
tional Bank v. Scriven, 18 N.Y.S. 277, 
63° Hun 3875]; Johnson v. People, 3 
Hill (N.Y.) 178, 38 Am.D. 624. Contra 
Marks y. Fox, 18 F. 713. 


G1. State v. Hicks, 157 S.H. 851, 
200 N.C. 539. : 


[a] “It would be ‘sticking in the 
bark’ to say that he did not qualify 
himself as an impeaching character 
witness” where one had testified that 
he knew what people in the commun- 
ity who discussed the character of an- 
other said about such character, even 
though the witness did not state in so 
many words that he knew his general 
reputation. State v. Hicks, 157 S.H. 
851, 200 N.C. 539. 


State, 79 S.W. 558, 


32. Ala.—Carter v. State, 145 So.. 


815, 226 Ala. 96; McClellan v. State, 
23 So. 653, 117 Ala. 140. 


Ark.—Stacy v. State, 264 S.W. 967, 
165 Ark. 614. 


Cal.—People v. McCarthy, 111 P. 
274, 14 Cal.App. 148; Spotswood vy. 
Spotswood, 89 P. 362, 4 Cal.App. 711. 


Ga.—Sims v. State, 68 Ga. 486. 


Mo.—State v. Moreaux, 162 S.W. 
158, 254 Mo. 398. 


Tex.—McMillion v. Cook, (Civ.App.) 
118 S.W. 775. 


[a] Ilustrations.—(1) Witness, 
who testified that he thought he knew 
defendant’s general reputation was 
qualified to testify thereto, although 
he had previously testified that he did 


not know about his general reputation, 
but had had some experience with 
him. Stacy v. State, 264 S.W. 967, 
165 Ark. 614. (2) Even though an im- 
peaching witness, when asked the 
reputation of another witness for 
truth and veracity, has answered in- 
coherently, obscurely, and contradic- 
torily, not apprehending, evidently, 
the point of the inquiry, his answers 
are properly submitted to the jury for 
what they are worth. Sims v. State, 
68 Ga. 486. (3) Where witnesses to 
general reputation for truth and 
veracity stated that they thought they 
knew the general character of the 
prosecutor, and afterward affirmed 
positively that they knew it, the value 
of their testimony was properly left 
to the jury. McClellan v. State, 23 So. 
653, 117 Ala. 140. (4) Witnesses who 
finally stated that they were acquaint- 
ed with accused’s general reputation 
in the community for truth, honesty, 
and integrity were qualified to testify 
thereto, although they were not shown 
to have had a very intimate acquaint- 
ance with him, and they did not un- 
derstand without considerable ex- 
planation what was meant by “char- 
acter,” “reputation,” or ‘“acquaint- 
ance.” People v. McCarthy, 111 P. 
274, 14 Cal.App. 148. 


[b] Heard it discussed.mWhere 
the impeaching witness states that he 
has heard the reputation of the other 
discussed, he may be competent, al- 
though he cannot tell by whom or the 
number of times he heard it discussed. 


Spotswood v. Spotswood, 89 P. 362, 4 


Cal.App. 711. 


[c] Witness saying he “thinks” he 
knows reputation of another for 
veracity is sufficiently qualified. Car- 


‘| ter v. State, 145 So. 815, 226 Ala. 96. 


33. State v. Meadows, 18 W.Va. 
658, 661. 


“The more notorious a man’s bad 
character for truth and veracity, the 
less likely a witness called to impeach 
it is to be able to recall the names and 
number of those, from whom his 
knowledge of his general reputation 
is derived. When one-or two persons 
mention a fact of a startling char- 
acter, it so fixes the attention and 
arouses the mind, as to lodge in the 
memory the time, place, circum- 
stances and the persons who com- 
municated it, as to make them all sub- 
jects of easy recall to the mind. But 
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cannot recall the name of even one person he has 
heard mention the matter,?4 and any lack of-knowl- 
edge of the reputation assailed shown on cross-exam- 
ination goes to the weight and credibility of the im- 
peaching testimony rather than to its competency.**® 


Detective or other stranger sent out to learn the 
character of a witness should not be permitted to tes- 
tify as to the result of his inquiries.*® 


Preliminary inquiry. Beyond ascertaining that 
the impeaching witness was not sent out by the party 
introducing him to learn the reputation of the im- 
peached witness, the court should not undertake to 
determine by a preliminary inquiry whether the im- 
peaching witness has sufficient knowledge of the fact 
to enable him to testify, but should leave the value of 
his testimony to be determined by the jury.*? 


Testimony .of police officers has been held compe- 
tent, to prove the general bad reputation of a wit- 
ness,°*% although such testimony may be excluded 
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where it is not shown that it is based on knowledge 
of general reputation in the community.?™% 


[§ 1105] (b) Time to Which Knowledge Relates. 
The impeaching witness should be qualified by show- 
ing the time to which his knowledge of the reputation 
applies,?® although he need not have known the im- 
peached witness for a long period in order to be 
qualified to testify.2® Within reasonable limits, a 
knowledge of the character or reputation of the wit- 
ness sought to be impeaclted at a time previous to the 
trial is sufficient to render an impeaching witness 
competent, although he does not know such reputa- 
tion at the time of the trial.4° It is no objection to 
the competency of an impeaching witness that his 
knowledge was obtained after th® occurrence out of 
which the action or proceeding arose,*? or even aft- 
er the commencement of the action.*? 


[§ 1106] (c) Place to Which Knowledge Relates. 
In order to qualify an impeaching witness, it should 
be shown to what place his knowledge of the reputa- 


as the number increases, and the oc- 
ecasions are repeated, the mind ceases 
to retain the details of the fact, which 
has become a subject of common re- 
port, public opinion and general repu- 
tation in a neighborhood, until to 
trace it to individual sources becomes 
a matter of practical impossibility.” 
State v. Meadows, supra. 


34. Neal v. Neal, 147 N.W. 624, 181 
Mich. 114. 


35. State v. Hooker, 170 P. 374, 99 
Wash. 661. 


36. U.S.—Minkow v. U.S., 5 F.(2d) 
319; Young v. Corrigan, 208 F. 431. 


Ark.—Poe v. Poe, 124 S.W. 1029, 93 
Ark. 426. 


Mass.—Commonwealth v. Baxter, 
166 N.E. 742, 269 Mass, 591. 


N.J.—Reid v. Reid, 17 N.J.Eq. 101. 


N.Y.—People v. Loris, 115 N.Y.S. 
236, 131 App.Div. 127. See also Curtis 
v. Fay, 37 Barb. 64 (holding that a 
witness to impeach or sustain the 
character of another witness can tes- 
tify to his reputation only when he 
has a knowledge thereof founded on 
acquaintance and intercourse with the 
neighbors and acquaintances of the 
witness in question, extending over 
some length of time, sufficient to en- 
able him to gather the general estima- 
tion in which he is held by the com- 
munity where he resides). 


Wash.—State v. Miller, 130 P. 356, 
357, 72 Wash. 174 [quot Cyc]. 


[a] MTllustration.—Where one Da- 
vies, not a member of the community 
where complainant resided, was em- 
ployed by defendant as an investiga- 
tor, and, after testifying that he had 
interviewed five named persons, and 
that he had learned on inquiry, and 
knew of, complainant’s general repu- 
tation with respect to truth and 
veracity, was asked, “What did you 
find her reputation in this respect to 
be?” the question was properly ex- 
cluded by the trial judge, since “‘the 
complainant’s reputation for truth 
and veracity could be shown only by 
evidence of her general reputation in 
the community as disclosed by the 
common speech of her neighbors and 
members of the community.’”’ Com- 
monwealth v. Baxter, 166 N.E. 742, 
267 Mass. 591. 


[b] ‘Testimony of private detective 
employed by accused as to what he 


had learned as to..the, reputation of 
government’S' witness was properly 
excluded. Minkow v. U. S., 5 F.(2d) 


319 


87. Bates v. Barber, 4 Cush. 
(Mass.) 107; People v. Loris, 115 N. 
YAS) 2365) bol’ Ap pr ivapaene 


S714. People v. Moronati, 
Sor 10 (CaeAiop. a7; 


[a] Tilustration.—Testimony of po- 
lice officers in rebuttal that defend- 
ant’s general reputation for truth and 
honesty in the community in which 
he lived was bad, based on_ their 
knowledge of him acquired through 
their activities in the police depart- 
ment, was admissible, defendant hav- 
ing taken the stand in his own behalf, 
and that they were police officers did 
not minimize such testimony, much 
less overturn it. People v. Moronati, 
232 P. 991, 70 Cal.App. 17. 


871%. Khan v. Zemansky, 210 P. 
529, 59 Cal.App. 324. - 


[a] Tllustration.—In an action for 
conversion, where police officers tes- 
tified for impeachment purposes, as 
to plaintiff's “reputation” and not his 
“eseneral reputation,’ and further tes- 
tified that they did not know where 
plaintiff lived but merely knew where 
he had been engaged in buSiness, but 
the evidence did not show the length 
of time plaintiff was engaged in such 
business, nor whether the officers’ 
knowledge of his reputation was aec- 
quired from those with whom plain- 
tiff usually associated or came into 
contact, nor whether it was a reputa- 
tion among the police officers only, 
the court did not abuse its discretion 
in striking out such testimony as to 
his reputation. Khan v. Zemansky, 
210 P. 529, 59 Cal App. 324. 


3s. 
161 Wash. 262. 


232 P. 


39. State v. McLaughlin, 50 S.W. 
315, 149 Mo. 19. 
[a] For example, an impeaching 


witness was not incompetent because 
he had known the witness sought to 
be impeached for only six or eight 
months. State v. McLaughlin, 50 S. 
W. 315, 149 Mo. 19. 


40. Jones vy. State, 16 So. 135, 104 
Ala. 30; Wagoner v. Wagoner, (Md.) 


10 A. 221; Graham v. Chrystal, 2 Abb. | weight of the testimony. 


State v. Crockett, 296 P. 1041,| [bl] 
mission of crime.——One called to im 
‘peach. a state’s witness whose knowl- 


Pr. 279; Brown v. Perez, (Civ.App.) 
32 S.W. 546 [aff 34 S.W. 725, 89 Tex. 
282]. Contra Chance v. Indianapolis, 
etc., Gravel Road Co., 32 Ind. 472 (two 
years). 


[a] For example, a person’s repu- 
tation for truth and veracity may be 
shown by witnesses who had a long 
acquaintance with him, although they 
have not seen him for several years, 
and are ignorant of the place of his 
present residence. Brown vy. Perez, 
(Civ.App.) 32 S.W. 546 [aff 34 S.W. 
725, 89 Tex. 282]. 


[b] Persons who have known noth- 
ing of witness for eight or ten years 
prior to the trial are nevertheless 
competent to impeach him by testify- 
ing that in former years his char- 
acter was bad, and by testifying that 
they would not believe him under 
oath; for no certain limit in point of 
duration can be laid down for such 
inquiries... Graham v. Chrystal, 2 Abb. 
age ene 263, 2 Keyes 21, 37 How. 

Ke Bh9e 


[c] Want of recent opportunity for 
knowledge as to*character is a matter 
which goes to the effect of the evi- 
dence rather than to the question of 
its admissibility. Wagoner v. Wagon- 
er, (Md.) 10 A. 221. 


41. Carter v. State, 145 So. 814, 226 
Ala. 96 [foll Mincey v. State, (Afa.) 
146 So. 923]; State v. Anderson, 65 
So. 478, 135 La. 326; Mask v. State, 
36 Miss. 77. 


{a] After arrest.—A witness who, 
after defendant’s arrest, heard his 
reputation for truth and veracity dis- 


‘cussed in the community where he re- 
|\sided was competent to testify wheth- 
'er the same was good or bad. 
v. Anderson, 65 So. 478, 135 La. 32%. 


State 


[b] Knowledge subsequent to com-. 


edge of his reputation was confined 
to a time after eommission of the 
crime with respect to which such wit- 


‘ness testified wasysufficiently qualified! 


and should have been permitted to tes- 
tify. Carter v. State, 145 So. 814, 226 
Ala. 96. 


42. Fisher v. Conway, 21 Kan. 18, 
30: Am.R. 419. 


[a] Such fact goes merely to 
Wisher v. 


Dec. (N.Y.) 263, 2 Keyes 21, 37 How.) Conway, 21 Kan. 18, 30 Am.R. 419. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion applies.4? The general rule is that in order to 
impeach a witness by proof of bad character, the 
predicate is a knowledge of his character in the com- 
munity or neighborhood in which he resides.44 The 
term “community” or “neighborhood” is not, howev- 
er, susceptible of exact geographical definition, but 
means in a general way the place where the person is 
well-known and has established a reputation.*® The 
inquiry is not necessarily confined to the domicile of 
the witness, but may extend to any community or 
society in which he has a well-known or established 
reputation ;#® and, hence, where a witness resides in 
one place, but has an established business in another 
place and spends much of his time there, evidence as 


to a knowledge of his character in the latter place is 


admissible as a predicate for impeaching testimony.*? 
So, also, a witness who knows the reputation of the 
impeached witness at a place where the latter former- 
ly lived, within a reasonable limit as to time, is com- 
petent, although he does not know the reputation 
of such witness in his present place of residence.*§ 


[§ 1107] (d) Residence or Business Association of 
Impeaching Witness. Ordinarily the impeaching 


43. State v. Crockett, 296 P. 1041, 
161 Wash. 262. 


44. Richard P. Baer & Co. v. Mo- 


[a] 
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v. Reynolds, 43 S.E. 456, 117 Ga. 47. 


Reason for rule.—“It is a mat- 
ter of common knowledge that many 
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witness should be one who resides in the same neigh- 
borhood as the witness sought to be impeached,*® or 
who moved into the neighborhood when such wit- 
ness’ reputation was current therein.®°° In this con- 
nection the term “neighborhood” comprises the natu- 
ral radius of repute,®! the territory wherein the per- 
son in question resides, moves, circulates, does busi- 
ness, and has intercourse with his fellows,°? and is 
not necessarily confined to the same hamlet, village, 
town, or city,°3 or to the immediate vicinity of the 
residence of the person sought to be impeached,°* 
but may include an entire county.®> So an impeach- 
ing witness may be competent, although his resi- 
dence is at some distance from that of the witness 
as to whose character he testifies,°® especially where 
both reside in the same county,°’ or the impeaching 
witness does business in the town where the witness 
sought to be impeached resides;®* or is a business 
associate or fellow employee rather than a neigh- 
bor.°? 


[§ 1108] ¢. Basis of Testimony. A witness who 
testifies as to the reputation of another for truth and 
veracity or to his general character must speak from 


W. 767, 58 Wis. 26. 


[a] Where witness for state was 
of somewhat nomadic habits, and de- 


bile Cooperage, etce., Mfg. Co., 49 So. 
92, 159 Ala. 491; Sorrelle v. Craig, 9 
Ala. 534; Marasso v. State, 93 So. 226, 
18 Ala.App. 488; Ulrich v. Chicago, B. 
& Q. R. Co., 220 S.W. 682, 281 Mo. 697; 
Boeke v. State, 140 N.E. 586, 107 Ohio 
St. 7399. 


[a] For example, before evidence 
may be offered impeaching one’s gen- 
eral reputation for truth and veracity 
in the community in which he lives, 
the impeaching witness nfust show on 
preliminary examination either that 
he has for some time lived in that 
community or done business in that 
community, or some other relation to 
that -community that would qualify 
him to sneak as to the community’s 
general opinion touching the reputa- 
tion of the party sought to be im- 
peached, and preliminary qualifica- 
tions of such witness must be such 
as to advise the court and jury that 
he has the means of knowing such 
general reputation. Radke v. State, 
140 N.E. 586, 107 Ohio St. 399. 


45. Richard P. Baer & Co. v. Mo- 
bile Cooperage, etc., Mfg. Co., 49 So. 
92, 159 Ala. 491; Marasso v. State, 93 
So. 226, 18 Ala.App. 488; Banker v. 
Ford, 152 I1l.App. 12; Peters v. Bour- 
neau, 22 Ill.App. 177, 179; Ulrich v. 
Chicago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697. 


[a] “In cities like London, New 
York and Chicago a man may be ab- 
solutely unknown to his next door 
neighbor and have no acquaintance 
with any who dwell near him, and yet 
he may the city round have a very ex- 
tensive acquaintance and be well 
known in business and social circles. 
The former limitation of neighbor- 
hood in the sense in which it was at 
one time understood, is no longer of 
practical application.’’ Banker  v. 
Ford, 152 Ill.App. 12, 17. 


46. Richard P. Baer & Co. v. Mo- 
bile Cooperage, etc., Mfg. Co., 49 So. 
92, 159 Ala. 491; Marasso v. State, 93 
So. 226, 18 Ala.App. 488; Ulrich v. 
Chicago, B. & Q. R. Co., 220 S.W. 682, 
281 Mo. 697. 


47. Richard P. Baer & Co. v. Mo- 
bile Cooperage, etc., Mfg. Co., 49 So. 
92, 159 Ala. 491; Atlantic, etc., R. Co. 


* 


men have their domicile at one point 
and business at another, spend much 
of their time at the latter, and in fact 
have a better established reputation 
there than at the place of their actual 
domicile.” Richard P. Baer & Co. v. 
Mobile Cooperage, etc., Mfg. Co., 49 
So. 92,159 Ala. 491,508. 


48. Prater v. State, 18 So. 238, 107 
Ala. 26; Kelly v. State, 61 Ala. 19; 
Thurmond v. State, 11 S.W. 451, 27 
Tex.App. 347. But compare Chance 
v. Indianapolis, ete., Gravel Road Co., 
32 Ind. 472 (holding that, where a wit- 
ness has resided in a distant state for 
two years before he testified, the evi- 
dence of persons who have known him 
only before his removal, and do not 
pretend to be acquainted with his gen- 
eral reputation for truth in the neigh- 
borhood where he then resides, will 
not be admitted for the purpose of 
impeaching his testimony). 


[a] Thus an impeaching witness 
has been held competent where he 
knew the reputation of another in the 
latter’s place of residence three years 
previous. Kelly v. State, 61 Ala. 19. 


49. Powers v. Presgroves, 38 Miss. 
227; State v. Houston, (Mo.) 263 S.W. 
2LOe People Vv. GuOrisvellt® INiYeS.2a6, 
131 App.Div. 127. 


whine Martin’s Eix’x v. Martin, 25 Ala. 
[a] One who moved into neighhor- 


hood of impeached witness about time 
latter left is competent to testify to 
his general reputation in that neigh- 
borhood at that time. Martin’s Hx’x 
v. Martin, 25 Ala, 201. 


51. Ulrich v. Chicago, B. & Q. R. 
Co., 220 S.W. 682, 281 Mo. 697; People 
Were tle, 115 N.Y.S. 236, 131 App.Div. 

te 


52. Peters v. Bourneau, 22 Ill.App. 
177; People v. Loris, 115 N.Y.S. 236, 
131 App.Div. 127; State v. Henderson, 
158.E. 225, 29 W.Va. 147. 


53. State v. McLaughlin, 50 S.W. 
315, 149 Mo. 19; People v. Loris, 115 
N-Y.S. 236,131 App Div: 127. 


54. Dupree v. State, 33 Ala. 380, 73 
Am.D. 422; Alford v. State, 36 So. 
436, 47 Fla. 1; Wallis v. White, 15 N. 


fendant introduced witnesses to show 
the bad reputation of the state wit- 
ness for veracity, and defendant’s wit- 
nesses showed a reasonable acquaint- 
ance with such reputation for a num- 
ber of years by having lived a part of 
the time in the vicinity of such state 
witness, and having visited other 
neighborhoods in which he had lived, 
and heard his reputation discussed, 
such impeaching testimony was com- 


petent. Alford v. State, 36 So. 436, 
4%o la gil. 

55. Chess v. Chess, 1 Penr.&W. 
(Pa.) 32, 21 Am.D,.350: 

56. Dupree v. State, 33 Ala. 380, 


73 Am.D. 422; Hadjo v. Gooden, 13 
Ala. 718; State v. McLaughlin, 50 S. 
W. 315, 149 Mo. 19;) State vi Lynes, 
185 S.W. 535, 194 Mo.App. 184; People 
ia ee 115 N.Y.S, 236, 131 App.Div. 


fa] One and one-half miles.—State 
bee he 185 S.W. 535, 194 Mo.App. 


_{b] Five miles.—State v. Mc- 
Laughlin, 50 S.W. 315, 149 Mo. 19. 


{[c] Twelve miles.—Hadjo v. Good- 
eny ms yAtla! Was: 


[d] Fourteen miles.—People_ v. 
peo Lb INS YES. 236, 131 App.Div. 


fe] Twenty miles.—Dupree vy. 
State, 33 Ala. 380, 783 Am.D. 422. 


57. People v. Loris, 115 N.Y.S. 236, 
131 App.Div. 127. 


58. People v. Loris, supra. 


59. Brotherhood of Railroad Train- 
see Va Viekers,, 93 S.BEi 67:7) 121 va. 


[a] Thus, in a trainman’s action 
for wrongful interference with senior- 
ity rights, fellow workmen of, and 
other persons who came in contact 
with, plaintiff at termini and along 
route were proper character witness- 
es to impeach his reputation. Broth- 
erhood of Railroad Trainmen v. Vick- 
OLS OZ SHB). P50] lo dea) Sled 


Wecessity that knowledge of im- 
peaching witness relate to reputation 
among general associates see supra § 
text and note, 
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general reputation or report,®® as revealed by derog- 
atory expressions relative thereto,°t and not from 
nor on the basis of specific inci- 
dents,** nor on the basis of testimony relative to 
reputation given at a former trial;** and the im- 
peaching witness should not testify from his own 
private or individual opinion,*® as based on personal 
experiences and observations,®® or knowledge gained 
by personal dealings with the witness sought to be 
impeached,°* or from his own knowledge of the acts 
and transactions from which the character or reputa- 
tion of the witness has been derived,®® although it 


mere rumor ;°? 


60. U.S.—Teese v. Huntingdon, 23 


How. 2, 16 L.Ed. 479 


Ala.—Stone v. State, 93 So. 706, 208 
Ala. 50; McAlpine v, State, 23 So. 130, 
117 Ala. 93. 


Ariz.—Sheek v. State, 172 P. 662, 
19 Ariz. 509. 


Ark.—Sisson v. State, 272 S.W. 674, 
168 Ark. 783; Dean v. State, 197 S.W. 
684, 130 Ark. 322. 


Iowa.—State v. Blackburn, 
W. 275 


Kan.—State v. Evans, 136 P. 270, 90 
Kan. 795 [aff 140 P. 892, 92 Kan. 468]. 


Ky.—Hudson y. Commonwealth, 170 
S.W. 620, 161 Ky. 257. 


Neb.—Matthewson v. Burr, 6 Neb. 
312. 


N.J.—State v. Polhamus, 47 A. 470, 
67 N.J.Law 387. 


N.C.—State v. Neville, 
175 N.C. 731. 


Tex.—St. Louis Southwestern R. Co. 
WIGArDer. ll SNe. 22 fo) Oi, Ox. Cli. 
App. 70; White v. Houston, etc, R. 
Co., (Civ.App.) 46 S.W. 382. 


[a] For example, the witness can- 
not be impeached by testimony as to 
his character, based on what impeach- 
ing witness knew and what everybody 
said about him, the standard being 
his general reputation in the com- 
munity where he lives, under Craw- 
ford & M. Dig. § 4187. Sisson v. State, 
272 S.W. 674, 168 Ark. 783. 


' 61. People v. Griffin, 189 N.W. 5, 
219 Mich. 617. 


[a] Where witness testified that 
he judged “a man from his work,” and 
it was apparent that he had never 
heard any comments or remarks re- 
specting the character of another fer 
veracity, the impeaching witness was 
not competent to testify respecting 
such character or reputation, the 
court saying: “The absence of un- 
favorable utterances form a sufficient 
basis on which to predicate an opin- 
ion that a person has a good reputa- 
tion. But, when it is assailed, it must 
appear that the witness has heard 
derogatory expressions in order to 
entitle him to express an opinion.” 
People v. Griffin, 189 N.W. 5, 6, 219 
Mich. 617. 


110 N. 


95 S.E. 55, 


62. Stone v. State, 93 So. 706, 208 
Ala. 50; Furnish v. Com., 14 Bush 
(Ky.) 180; State v. Mills, 114 S.E. 


314, 184 N.C. 694. 


[a] Illustration.—Where the sher- 
iff, called as a witness concerning de- 
fendant’s character, testified that all 
he could tell was what people said 
to him, and that defendant was re- 
ported to him as a man handling liq- 
uor, the testimony should have been 
excluded as apparently based on 
rumor, rather than general reputation 
in the community. State vy. Mills, 114 
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knowledge.®? 


bar. 


S.E. 314, 184 N.C. 694. 


63. State v. Wiswell, 280 P. 780, 
128 Kan. 659. 
S. v. White, 28 F.Cas.No. 


64. Uz. 
16,679, 5 Cranch C.C. 457. 


[a] One who was juror at former 
trial cannot testify as to the reputa- 
tion of a witness from testimony giv- 
en respecting his character at such 
former trial. U. S. v. White, 28 F. 
Cas.No. 16,679, 5 Cranch C.C. 457. 


65. Ala.—Camphell-,v. State, 23 
Ala. 44. 


Colo.—Benesch v. Wagener, 
706, 12 Colo. 534, 18 Am.S.R. 25 


Ga.—Savannah, ete., R. Co. v. Wide- 
man, 25 S.E. 400, 99 Ga. 245. 


Ill.—Gifford v. People, 35 N.E. 754, 
148 Ill. 1738; Chicago vy. Gurrell, 137 
Ill.App. 377. 


Iowa.—State v. Egan, 13 N.W. 730, 
59 Iowa 636; Kitteringham v. Dance, 
12 N.W. 612, 58 Iowa 632. 


Ohio.—Bucklin v. State, 20 Ohio 18. 


Tex.—Ayres y. Duprey, 27 Tex. 593, 
86 Am.D. 657. 


Compare Ford v. Ford, 7 Humphr. 
(Tenn.) 92, 101 (where it was said: 
“It is proper that the witness shall 
testify as to his own opinion. But 
this opinion must be the result of his 
knowledge of the general reputation 
of the principal witness, not of par- 
ticular facts nor of his estimate of 
the character of the party, founded 
upon his personal knowledge of many 
facts’’). 


[a] Testimony not shown to be 
based on private opinion.—The fact 
that an impeaching witness, after an- 
swering affirmatively the questions 
whether he knew another witness’ 
general reputation for truth, ete., 
added, “I reckon so, I have known 
him a long time,’’ and “I ought to be; 
I have known him always,” did not 
show that the witness’ testimony was 
not based on the general reputation 
of the attacking witness, but on per- 
sonal knowledge. St. Louis South- 
western R. Co. y. Garber, 111 S.W. 227, 
51 Tex.Civ.App. 70. 


2ker. 
4, 


66. Stone yv. State, 98 So. 706, 208 
Alar 50! 
67. Cal.—People v. Webster, 26 P. 


1080, 89 Cal. 572. 


Del.—State v. Stewart, 67 A. 786, 22 
Del. 435. ; 


Me.—State v. Lambert, 71 A. 1092, 
104 Me. 394, 15 Ann.Cas. 1055. 


Mo.—Carp v. Queen Ins. Co., 
S.W. 78, 203 Mo. 295. 


N.H.—Sargent v. Wilson, 59 N.H. 
6. 


101 


39 


N.J.—State v. Polhamus, 47 A. 470, 
65 N.J.Law 387. 


Tex.—Galveston, ete, R. Co. v. 
Burnett, (Civ.App.) 42 S.W. 314 [rev 
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has been held competent for a witness to speak from 
both knowledge of general reputation and personal 
The testimony of an impeaching wit- 
ness is properly excluded where shown to be based 
on matters which would not, in law, give him the 
right to testify as to such reputation,’° as where 
the testimony of the impeaching witness is obvi- 
ously based on personal enmity’? or on personal 
knowledge,’? and not on general reputation. 


Reputation based on matters involved in case at 
The impeaching evidence should not be based 
on the matters involved in the ease in which the wit- 


on other grounds“43 S.W. 877, 91 Tex. 
393, 66 Am.S. 894]; Holbert v. 
State, 9 Tex.App. 219, 35 Am.R. 738. 


¥ “ 

68. Teese v. Huntingdon, 23 How. 
(U.S.) 2, 16 L.Ed. 479; Sorrelle v. 
Craig, 9 Ala. 534; State v. Blackburn, 
(Iowa) 110 N.W. 275; Cowan v. Kin- 
ney, 33 Ohio St. 422. 


69. McAlpine v. State, 23 So. 130, 
117 Ala. 93; Martin’s Ex’x v. Martin, 
25 Ala. 201. See Rasar & Johnson v. 
Spurling, 184 Ill.App. 357 (holding 
testimony of an impeaching witness 
admissible, although the witness stat- 
ed under cross-examination that his 
testimony was based in part on what 
he had heard one individual say as to 
the reputation involved some years 
before). 


70. Griffin v. State, 255 S.W. 178, 
95 Tex.Cr. 588. 


71. Sheek v. 
19 Ariz. 509. 


[a] For example, where accused’s 
witness, an Indian, called to testify 
as to general reputation.of a state’s 
witness, another Indian, for truth and 
veracity, could not be made to under- 
stand what general reputation meant, 
and persisted in stating his own opin- 
ion of state witness’ truth and verac- 
ity, disclosing personal enmity to- 
ward him, his testimony was properly 


State, 172 P. 662, 


excluded. Sheek y. State, 172 P. 662, 
19 Ariz. 509. 
72. Stone v. State, 93 So. 706, 208 


Ala. 50; Dean v. State, 197 S.W. 684, 
130 Ark. 322; State v. Wiswell, 280 
P. 780, 128 Kan, 659. 


[a] Depositions respecting repu- 
tation of the prosecutrix in a rape 
case for truth, veracity, and chasti- 
ty were properly excluded, where bas- 
ed on individual opinion. State v. 
Wiswell, 280 P. 780, 128 Kan. 659. 


[b] “Opinion of own.”—Admis- 
sion of testimony of an impeaching 
witness that defendant was not to 
be believed under oath was reversible 
error, aS improperly predicated, where 
the witness on cross-examination tes- 
tified that he did not know what oth- 
ers said about defendant, he had nev- 
er heard it discussed, but “had an 
opinion of his own.” Stone v. State, 
93 So. 706, 208 Ala. 50. 


{c] Opinion not shown to have 
been based on personal knowledge.— 
Where a witness, after testifying 
against defendant’s general reputa- 
tion for truth and veracity, stated 
on cross-examination, ‘When I say I 
am acquainted with his reputation 
for truth and veracity, and that it is 
bad, I base my judgment on what 
other people say. In fact it is be- 
cause he did not tell me the truth 
just that one time,” the court did not 
err in refusing to strike out the wit- 
ness’ testimony on the ground that it 
was. based on his own knowledge. 
MeMillion v. Cook, (Tex.Civ.App.) 118 
S.W. 775. 


ns 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1108-1110] 


ness has testified.7® 


[§ 1109] d. Number of Impeaching Witnesses. 
While it has been held that a single witness is not suf- 
ficient or satisfactory for the purpose of impeach- 
ment,7+ it has also been held that a single witness 
may be introduced for that purpose, leaving the mat- 
ter of credibility, along with the other testimony, to 
the jury,’® and generally speaking the trial court 
may in its discretion limit the number of impeaching 


witnesses.7& 


[§ 1110] e. Examination of Impeaching Witnesses 
—(1) Direct Examination—(a) In General. The 
usual practice is to interrogate the impeaching wit- 
ness as to whether he knows the general character 


or reputation of the witness to be 


73. McGuire v. State, 57 So. 51, 2 
Ala.App. 132; State v. Mills, 114 S.E. 
314, 184 N.C. 694; Johnson v. Brown, 
Oa Dex. U60; Vet 


“To permit a subscribing witness 
to a will, the due execution of which 
is the very issue to be decided by the 
court, to be impeached by the verdict 
of the community, arising from that 
very transaction itself, is virtually to 
prejudge the case, and to transfer the 
trial from a sworn jury to the very 
uncertain and capricious tribunal of 
public sentiment.’”’ Johnson v. Brown, 
supra. ; 


Competency of testimony respect- 
ing’ reputation as existing after trans- 
action involved see supra § 1041. 


74 Rider y. State, 9 S.W. 688, 26 
Tex.App. 334. 


Wumber of witnesses as affecting 
SEmoteney. of evidence see infra § 


75. Bradshaw v. State, 70 S.W. 215, 
44 Tex.Cr. 222. 


76. See Criminal Law § 2166; 
Trial § 166. 


77. U.S.—Gass vy. Stinson, 10 F. 
Cas.No. 5,261, 2 Sumn. 605; Patriotic 
Bank v. Coote, 18 F.Cas.No. 10,807, 3 
Cranch! 'C.C.; 169; 


Ala.—Ross vy. State, 36 So. 718, 139 
Ala. 144; Mitchell v. State, 10 So. 518, 
94 Ala. 68. 


heck aar ton v. Randolph, 24 Cenn. 


parece met v. Blackman, 12 Ga. 


pa eereon v. Hayne, 2 Metce. 


and 


34 


Me.—Phillips vy. Kingfield, 19 Me. 
375, 36 Am.D. 760. 


Mass.—F. W. Stock & Sons v. Del- 
lapenna, 105 N.H. 378, 217 Mass. 503 
[cit Cyc]. 


N.H.—Kelley v. Proctor, 41 N.H. 
139; State v. Howard, 9 N.H. 485. 


N.Y.—Spira v. Holoschutz, 78 N.Y. 
S. 1138, 38 Mise. 755. 


N.C.—State v. Hicks, 157 S.E. 851, 
200 N.C. 539. 


N.S.—Massenger v. Bridgetown, 33 
N.S. 291. 


{a] Preliminary qualifying ques- 
tion to impeaching character witness, 
who should answer yes or no, should 
be whether he knows general reputa- 
tion and character of person involved. 
Biere v. Hicks, 157 S.E. 851, 200 N.C. 


[b] Discretionary practice,— 
When the credibility of a witness is 
sought to be impeached, it is within 
the discretion of the presiding judge 
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question being properly limited as to time and 


place,?® and in response to such question the witness 
ordinarily should answer merely “yes” or “no,”7® al- 
though it has been held permissible for him to qual- 
ify his answer by stating that he knows the reputa- 
tion only in certain localities or with respect to cer- 
tain qualities.®° 
should be stood aside without further examination,*+ 
as it must appear that the witness knows the reputa- 
tion of the other before he may be questioned con- 


If he answers “no,” the witness 


cerning it,?? and a witness who has declined to state 


impeached,’* the 


to require the impeaching witnesses 
to be first asked whether they know 
the reputation of the witness for 
truth and veracity before asking what 
that reputation is. F. W. Stock & 
Sons v. Dellapenna, 105 N.BE. 378, 217 
Mass. 503. 


[ec] Prevention of incompetent 
testimony.—The practice of eliciting 
the fact whether an impeaching wit- 
ness knows the general reputation of 
a witness, yet not requiring questions 
as to the extent of his knowledge, 
prevents the admission of incompe- 
tent testimony. F. W. Stock & Sons 
Seve atherna 105 N.E. 378, 217 Mass. 


78. Rawles v. State, 56 Ind. 433. 


[a] For example, a general ques- 
tion “Are you acquainted with the 
general moral character of Maria 
Ford?” is too broad. Rawles v. State, 
56 Ind. 433. 


79. State v. Hicks, 157 S.E. 851, 
200 N.C. 539. 

80. Edwards y. Price, 78 S.E. 145, 
162 N.C. 2438. 3 

81. Commonwealth v. Lawler, 12 
Allen (Mass.) 585; Webber v. Hanke, 
4 Mich. 198; State v. Hicks, 157 S.E. 


851, 200 N.C. 539. 


[a] For example, where a witness 
has sworn that he does not know the 
general reputation for truth and ver- 
acity of a prior witness where he re- 
sides, a subsequent question, whether 
he “had heard people acquainted with 
him speak ef such character,’ and 
other similar questions, are inadmis- 


sible. Com. v. Lawler, 12 Allen 
(Mass.) 585; Webber v. Hanke, 4 
Mich. 198. 

82. Ill—Dowie v. Black, 90 Ill. 
App. 167. 


Mo.—State v. Brady, 87 Mo. 142. 


N.Y.—Carlson v. Winterson, 42 N. 
I. 347, 147 N.Y. 652 [rearg den 43 N. 
E. 986, 148 N.Y. 754]; Healey v. Ter- 
ry, 16 Daly 127, (9 NieWuSsebL9. ©: 


aeGr Un deuwogd Ven Parks, 20mIN. Ce 


Ohio.—Mallory, v. Smith, Tapp. 108. 


But compare Wetherbee y. Norris, 
103 Mass. 565 (holding that the omis- 
sion of the preliminary question to an 
impeaching witness, whether he 
knows the reputation of the witness 
for truth, etc., is within the discre- 
tion of the presiding judge). 


[a] or example (1) the admis- 
sion of testimony relative to the gen- 
eral reputation of a witness, without 
any showing as a foundation that the 
witness giving the testimony was ac- 
quainted with such reputation, was 
error. State v. Brady, 87 Mo. 142. 
(2) Where a witness called to im- 


that he knows another’s general reputation for truth 
and veracity may not state whether he has ever heard 
such reputation discussed or questioned.§* 
witness answers “yes,” that he does know, it is prop- 
er to ask him to state what the reputation is.** 


If the 


peach another testified that he had 
been in the same business as the lat- 
ter for eighteen years, and had had 
dealings with him, and was then ask- 
ed what was the reputation of such 
witness for truth and veracity, and 
whether he would believe him under 
oath, it was not error to exclude the 
question for want of proper founda- 
tion. Healey v. Terry, 9 N.Y.S. 519, 
16 Daly 117. 


83. Harper v. State, 170 S.W. 721, 
75 Tex.Cr. 124. 


[a] For example, where a witness 
had declined to state that he knew 
the general reputation of appellant in 
this respect, there was no error in the 
ruling of the court refusing to per- 
mit such witness to answer the ques- 
tion: ‘Have you ever heard the de- 
fendant’s reputation for truth and 
veracity discussed or questioned?’ 
since “almost any person, whether he 
had ever met appellant or not, could 
probably answer the question that 
they [he] had never heard his reputa- 
tion in this respect discussed or ques- 
tioned, but it would have little or no 
force, unless the person had placed 
himself in position to know and had 
been brought in contact with those 
with whom appellant associated. 
The rule is, before a person can tes- 
tify to the general reputation of a 
person in any respect, he must an- 
swer that he knows his reputation in 
the respect inquired about.” Harper 
w. State,.170 S.W.-%21, 728, -75 Tex. 
Cr. 124. 

84 U.S.—Gass v. Stinson, 10 F. 
Cas.No. 5,261, 2 Sumn. 605. 


Ark.—Pleasant v. State, 
624. 


Fla.—Hinson v. State, 52 So. 194, 
59 Fla. 20, 188 Am.S.R. 118; Robin- 
son v. State, 16 Fla. 835. 


See v. Hayne, 2 Metc. 


15 Ark. 


34 


Me.—Phillips v. 
Roy noon AIMED. 60: 


Md.—Sloan v. Edwards, 61 Md. 89. 


N.C.—State v. Hicks, 157 S.B. 851, 
200 N.C. 539. : 


[a] Form of question.—The prop- 
er form of inquiry is: (1) “Is his 
character for truth and veracity equal 
to that of mankind in general?” 
State v. Randolph, 24 Conn. 3638. (2) 
“Is his character for truth and verac- 
ity as good as that of men in gen- 


Kingfield, 19 Me. 


eral?” Mallory v. Smith, Tapp. 
(Ohio) 108. 7 
[b] Inquiry should be as to “rep. 


utation,” but an inquiry as to ‘“char- 
acter” is not necessarily improper, as 
in such ease the term is used as syn- 
onymous with reputation. Knode vy. 
Williamson, 17 Wall. (U.S.) 586, 21 
L.Ed. 670. 
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While the word “general” should ordinarily be in- 
cluded in a question as to character,®® omission of 
such word from the questions put to impeaching wit- 
nesses does not render their testimony incompetent 
where their answers show that they understood the 
question in a general sense and the answers them- 
selves are sufficiently general,§° and in pursuing this 
line of interrogation it is not necessary that any par- 
ticular form of questions be used, provided the prop- 
er information is called for and elicited,’? the precise 
form of question resting largely in the discretion of 
the trial court.8S After the witness has qualified 
himself by stating that he knows the general reputa- 
tion in question, he may, in response to an inquiry 
as to what it is, either answer categorically that it 
is, good or bad,’® or may, voluntarily and without 
suggestion from counsel, amplify or qualify his an- 
swer by stating the specific respects in which the 
reputation is good or bad.®°® A question, as to the 
“rumor and behef” of people about a witness, whose 
impeachment is attempted, will not be allowed in that 
form.®! A question: “Are you acquainted with his 
general reputation for truth and veracity out there? 


say about him?” was not objectionable as calling for 
the opinion of the public about the impeached witness 
in any and all matters, and not as to truth and verac- 
ity merely.®? In jurisdictions where an attack on the 
eredibility of a witness is not confined to his reputa- 


85. Meyncke v. State, 68 Ind. 401; 
State v. O’Neale, 26 N.C. 88; Bucklin 


v. State, 20 Ohio 18. ously examined. 
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“thinks” he knows the general char- 
acter of a person who. has been previ- 
White v. State, 22 
So. 111, 114 Ala. 10; 


[§ 1110 


tion for veracity, but may extend to his general moral 
character,®’ it has been held improper examination to 
ask merely if the witness knows the “general reputa- 
tion”®* or the “general reputation for morality’’®® of 
another as an attempted qualification of the witness 
to testify to the reputation in specific respects. 
Where an impeaching witness may be examined as to 
the general moral character of the witness impeach- 
ed, and also as to his character for truth when on oath 
and when not on oath, it is not necessary to put such 
questions in any particular order.®® A question as 
to witness’ general reputation for sobriety and oth- 
erwise should omit the words “and otherwise,” and 
be confined either to witness’ reputation for sobriety 
or other bad traits, or general mofal character.2* A 
question put te a witness whether there were not 
some hard reports concerning the tharacter of anoth- 
er witness in his neighborhood, even if improper, was 
not prejudicial where the answer was “I have heard 
of none.” 


Change in character. Where there has been no 
evidence of the previous character of a witness, a 


T mean general reputation, what the people generally question whether there has been any change or im- 


provement in his character or reputation is improp- 
99 
er. 


Confining to credit of witness. The examination 
must be confined to the credit of the witness sought 
to be impeached. 


91. Pleasant v. State, 15 Ark. 624. 


92. McMillion vy. Cook, (Tex.Civ. 


Collins v. State, App.) 118 S.W. 775. 


{a] Word “general” “is an essen-| 53’ s5°’g0, 3 Ala.App. 64. (5) Other| 93 See supra § 1039. 
tial ohn he arpa em prea ene State cases. Boswell v. Blackman, 12 Ga. 94. State v. Tyler, 286 S.W. 408 
tion of this kind. eynckevv. State, | 591; Crabtree v. Hagenbaugh, 25:1}. |o09 woApo. 317.) aS , 
68 Ind. 401. 233, 79 Am.D. 324; Hancock v. Ste- PEO 0 

[b] Question whether witmess| phens, 11 Humphr. (Tenn.) 507; Mc- 95. State v. Archie, 256 S.W. 803, 


Million v. Capok, 


knows in what estimation another 
S.W. 775; 


was held is too circumscribed and 
does not amount to an inquiry con- 


(Tex.Civ.App.) 118 
St. Louis Southwestern R. 
Co. iv. Garber, 111.S.W.. 227,:51. ‘Tex. 


301 Mo. 392. 
[a] “By way of illustration, if the 


cerning general character. State v. 
O’Neale, 26 N.C. 88. 


86. Coates v. Sulau, 26 P. 720, 46 
Kan. 341; French v. Millard, 2 Ohio 
St. 44; State v. Madison, 122 N.W. 
647, 23 S.D. 584. 


87. N.H.—Kelley v. Proctor, 41 N. 
etoo: 


Ohio.—Craig v. State, 
605. 

S.c.—State v. Prater, 2 S.E. 108, 26 
S.C. 198, 613. 


S.D.—State v. 
647, 23 S.D. 584. 


Tex.—St. Louis Southwestern R. 
Gotive Garber, 11sSIWs 227,51) Dex. 
Civ.App. 70. 

Vt.—Shores v. Simanton, 119 A. 879, 
96 Vt. 376. 


- [a] Form of question held proper: 
(1) Although the answer was not re- 
sponsive thereto. Johnson v. State, 
73 So. 210, 15 Ala.App. 298 [cert den 
73 So. 1000, 198 Ala. 692]. (2) As 
calling for an estimate of defendant’s 
character from what people generally 
said of it, not what particular people 
said. Johnson y. State, supra. (3) 
Question whether witness knew com- 
plainant’s reputation for truth in 
neighborhood was a proper founda- 
tion for a question as to what such 
reputation was, it clearly appearing 
from the testimony that ‘“neighbor- 
hood” referred to that in which com- 
plainant resided. Blue vy. Snitler, 168 
een 45 Lh IN. SMIScy S1S2 (4) tis 
competent to ask a witness if he 


5 Ohio St. 


Madison, 122 N.W. 


Civ.App. 70. 


{b] Form held improper: (1) 
“Do you know what his reputation is 
in this country, for truth and veraci- 
ty?” Adams v. People, 285 P. 1102, 
87 Colo. 188. (2) “Now from your 
experience with the boy during those 
six weeks that you were so closely 
associated with him, are you in a 
position to say whether or not the 
statements of that boy are reliable?” 
State v. Bailey, 178 P. 201, 90 Or. 
627. (3) Another case. See Maslo 
v. Matyasik, 199 Ill.App. 482. 


oe Swafford v. U. S., 25 F.(2d) 


_ [a] For example, form of question 
in seeking to impeach witness by 
showing bad reputation as to truth 
and veracity is largely within the 
trial court’s discretion. Swafford v. 
WU. Si, Zoo WCdyr 5815 


89. State v. Hicks, 157 S.E. 851, 200 
N.C. 539. 


90. State v. Hicks, supra; State v. 
Summers, 92 S.E. 328, 173 N.C. 775. 
See Edwards v. Price, 78 S.E. 145, 162 
N.C. 243 (holding that, where witness 
has volunteered that he knows one’s 
reputation only as a horse trader in 


certain localities, he may testify 
thereto). 
[a] For example, witnesses, after 


saying they knew character of defend- 
ant, may voluntarily qualify their fur- 
ther answer by saying in what respect 
it was bad. State v. Summers, 92 S.B. 
3285 L738 INE@ani oe 


state desires to attack the credibility 
of defendant by showing that his gen- 
eral reputation for honesty and fair 
dealing is bad, the question should be 
asked whether the witness knows the 
general reputation of defendant in the 
community where he lives for honesty 
and fair dealing, instead of asking 
whether he knew defendant’s general 
reputation for morality. With the 
question thus propounded, the defend- 
ant would be informed as to what he 
had to meet. The witness would not 
be left in the dark as to the kind of 
morality sought to be elicited, and the 
court would be in position to deter- 
mine whether the species of morality 
inquired about could be considered by 
the jury in passing upon defendant’s 
credibility as a witness.” State v. 
Archie, 256 S.W. 803, 808, 3801 Mo. 


392. 
96. State v. Dove, 32 N.C. 469. 


97. Winn v. Modern Woodmen of 
America, 119 S.W. 536, 138 Mo.App. 
701 [motion den 123 S.W. 59, 146 Mo. 
App. 69]. 


98 Blackwell’s Durham Tobacco 
ee v. McElwee, 5 S.E. 907, 100 N.C. 
oVU. 


99. 
Ala. 30 


1. Evans v. Boling, 5 Ala. 550. 


[a] Whether impeachment is by 
articles of impeachment or by deposi- 
tion the evidence or examination must 
be confined to the credit of the witness 
oes Evans v. Boling, 5 Ala. 


Jones v. State, 16 So. 135, 104 


For later cases, developments and changes in the law see Annotations, sarne title and section number. 


§§ 1110-1111] 


Objections. 


or request for instructions.” 


[§ 1111] (b) Inquiry as to Whether Witness 
Would Be Believed under Oath. The authorities are 
in conflict as to whether an impeaching witness may 


Exclusion of evidence as to reputa- 
tion of others see infra § 1118. 


2. Holbert v. State, 9 Tex.App. 219, 
35 Am.R. 738. 


3. Colbeck v. U. S., 14 F.(2d) 801; 
Colbeck v. U. S., 10 F.(2d) 401 [cert 
den Hackethal v. U. S., 46 S.Ct. 471, 
270 U.S. 6638, 70 L.Ed. 788; Colbeck 
v. U. S., 46 S.Ct. 474, 271 U.S. 662, 70 
L.Ed. 1138; and Lanham vy. U. S., 46 
S.Ct. 474, 271 U.S. 662, 70 L.Ed. 1138]; 
Spain v. Rossiter, 120 A. 746, 32 Del. 
168. 


4. U.S.—Held v. U. S., 260 F. 932, 
OTT CC Aly S743) Patriotic? Bank v. 
Coote, 18 F.Cas.No. 10,807, 3 Cranch 
C.c. 169; U.S. v. Vansickle, 28 F.Cas. 
No. 16,609, 2 McLean 219. See Teese 
v. Huntingdon, 23 How. 2, 16 L.Ed. 479 
(where the question was not decided, 
but the court apparently considered 
such inquiry a proper one). Com- 
pare Colbeck v. U. S., 10 F.(2d) 401 
[cert den Hackethal v. U. S., 46 S.Ct. 
471, 270 U.S. 668, 70 L.Ed. 788; Col- 
beck v. Uz S., 46 S.Ct. 474, 271 U.S. 
662, 70 L.Ed. 1138; and Lanham v. U. 
S., 46 S.Ct. 474, 271 U.S. 662, 70 L.Ed. 
1138] (where the court approved the 
doctrine that an impeaching witness 
should not be asked whether he would 
believe another under oath, and 
actually held only that under certain 
facts it was not reversible error to 
exclude such guestion). 


Ala.—Crawford v. State, 21 So. 214, 
112 Ala. 1. 


Ark.—Hudspeth v. State, 9 S.W. 1, 
50 Ark. 534; Snow v. Grace, 29 Ark. 
131; Pleasant v. State, 15 Ark. 624. 


Cal.—Wise v. Wakefield, 50 P. 310, 
118 Cal. 107; Stevens v. Irwin, 12 Cal. 
806; People v. Corey, 97 P. 907, 8 Cal. 
App. 720. 


Del.—Spain v. Rossiter, 120 A. 746, 
32 Del. 168. 


Fla.—Robinson vy. State, 16 Fla. 835. 


Ga.—Stokes v. State, 18 Ga. 17; 
Taylor v. Smith, 16 Ga. 7 
Ill.—Spies v. People, 12 N.B. 865, 


INE: 898, 122711. 1,3 “Am.S: Re 320 
ferror dism 8 S.Ct. 22, 128 U.S. 131, 
31 L.Ed. 80]; Laclede Bank v. Keeler, 
he Ill. 885; Hason v. Chapman, 21-Ill. 
32: 


Kan.—State v. Johnson, 19 P. 749, 
40 Kan. 266. 


Ky.—Mobley v. Hamit, 1 A.K.Marsh. 
590. 


La.—State v. Christian, 11 So. 589, 
44 La.Ann. 950 [foll Paradise, Lawra- 
son & Co. v. Sun Mut. Ins. Co., 6 La. 
Ann. 596; Stanton v. Parker, 5 Rob. 
108, 39 Am.D. 528]. 


Md.—Knight v. House, 29 Md. 194, 
96 Am.D. 515. 


Mich.—People v. Ryder, 114 N.W. 
1021, 151 Mich. 187; Keater v. People, 
32 Mich. 484; Leonard v. Pope, 27 
Mich. 145. 

N.H.—State v. Howard, 9 N.H. 485. 

N.Y.—People v. Rector, 19 Wend. 
569; People v. Mather, 4 Wend. 229, 
21 Am.D. 122. Compare Wright vy. 
Paige, 3 Keyes 581, 3 Transcr.A. 134 
{aff 36 Barb. 4884 (to effect that the 


: 


An objection as to the extent to which 
the examination of an impeaching witness should be 
carried should be raised during his examination, and 
cannot be raised for the first time either in argument 
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be asked if he would believe another under oath,’ the 
majority holding such question proper,? and a mi- 
nority holding it improper,® although even under the 
minority view a question whether the general repu- 


tation of the witness sought to be impeached is such 


question is admissible but not neces- 
sary to the impeachment of a wit- 
ness). 


Ohio.—Hillis v. Wylie, 26 Ohio St. 
574; Bucklin v. State, 20 Ohio 18. 


Or.—Page v. Finley, 8 Or. 45. 


Pa.—Bogle’s Ex’rs v. Kreitzer, 46 
Pa. 465; Com. v. McClain, 4 Pa.l.J.R. 
462. 


8.C.—State v. Murphy, 25 S.E. 43, 
48 S.C. 1; Dollard v. Dollard’s Ex’r, 
16 S.C.L. 564. 


Tenn.—Gilliam vy. State, 1 Head 38, 
a Am.D. 161; Ford v. Ford, 7 Humphr. 
92. 


Utah.—State v. Marks, 51 P. 1089, 16 
Utah 204. 


Wash.—State v. Hooker, 170 P. 374, 
99 Wash. 661 [dist State v. Coates, 61 
P. 726, 22 Wash. 601; State v. Miles, 
46 P. 1047, 15 Wash. 534]. 


Wis.—Wilson v. State, 3 Wis. 798. 
See Duffy v. Radke, 119 N.W. 811, 138 
Wis. 38, 40 (where it was said: ‘‘The 
form of inquiry was properly restrict- 
ed to the inquiry whether, in view of 
defendant’s general reputation for 
truth and veracity, the witness would 
believe him under oath”). 


Eng.—Carlos v. Brook, 10 Ves.Jr. 
49, 32 Reprint 761; Purcell v. Mc- 


Namara, 8 Ves.Jr. 324, 382 Reprint 
379, 
[a] TDlustration. — Where wit- 


nesses testified that they were fa- 
miliar with the general reputation for 
truth and veracity of a witness for 
the prosecution, whose testimony had 
to be relied on to support the criminal 
charge made, and that such reputation 
was bad, question as to whether, from 
such reputation for truth and verac- 
ity, the impeaching witness would be- 
lieve him on oath was proper. Held v. 
WT saeacurn. ooo, Lidl C.CrA, O14. 


[b] “Reported cases in United 
States are overwhelmingly in favor of 
the admissibility of the question and 
from them can be culled the reason 
therefor. The purpose of any inquiry 
as to the reputation of a witness for 
veracity is to enable the jury to de- 
termine whether the witness is to be 
believed in the capacity in which he 
appears before the jury, viz. ‘on oath.’ 
Evidence of his reputation would be 
irrelevant for any other purpose. To 
say that his reputation for veracity 
is bad gives but imperfect informa- 
tion. Bad is a relative term and a 
reputation which would not affect a 
witness while under oath could have 
no proper influence. The object of the 
question is to enable the jury to as- 
certain the true character of his repu- 
tation for truth as the impeaching 
witness understands it, and thereby 
enable them to determine the extent 
to which it ought to discredit the 
witness. From simply a statement 
that a reputation for veracity is bad 
the jury may not be able to determine 
whether a witness can be believed on 
oath. It is the same sort of difficulty 
that arises with reference to veloc- 
ities, distances and the like, and 
there the opinion of the witness is uni- 
formly given.’ Spain v. Rossiter, 120 
A. 746, 747, 32 Del. 168. 


as to entitle him to credit on oath is held by some of 
the authorities not to be objectionable,® and it has 
been held that he may be asked merely if from his 


[c] “©The great weight of Ameri- 
can authority, whether measured by 
numbers, historical accuracy, or rea- 
son, sustains the view that after the 
impeaching witness has testified that 
he knows the reputation of the other 
witness for truth and veracity in the 
community in which he lives, and that 
it is bad, there is no error in permit- 
ting the further question, ‘From your 
knowledge of that reputation would 
you believe him on oath?’” State v. 
Hooker, 170 P. 374, 377, 99 Wash. 
661. 


5. Ind.—Walton v. State, 88 Ind. 9 
[appr Spivey v. State, 8 Ind. 405]. 


Mass.—Hastman v. Boston Fl. 
Co., 86 N.E. 793, 200 Mass. 412. 


Mo.—State v. Rush, 77 Mo. 519. 


N.C.—Hooper v. Moore, 48 N.C. 428 
[foll State v. Caveness, 78 N.C. 484]. 


Tex.—Griffin v. State, 255 S.W. 173, 
95 Tex.Cr. 588; Chandler v. State, 131 
S.W. 598, 60 Tex.Cr. 329; Edgar v. 
State, 129 S.W. 141, 59 Tex.Cr. 491; 
Holbert v. State, 9 Tex.App. 219, 35 
Am.R. 738; Marshall v. State, 5 Tex. 
App. 273. 


be Tr aee v. Goodenough, 30 Vt. 
393. 


See Swafford v. U. S., 25 F.(2d) 581 
(holding that refusal to permit wit- 
ness to state whether he would believe 
government witness under oath, after 
stating that his reputation was very 
bad, was not ground for complaint, 
under USCA tit 28 § 391, relating to 
harmless error, where it appeared 
that exclusion of such question did 
no harm to appellant); King v. Ruck- 
man, 20 N.J.Eq. 316 (to effect that 
statement of impeaching witness that 
he would not believe another under 
oath is not sufficient to discredit him 
and that only impeaching evidence al- 
lowed is as to general reputation, and 
which was reversed on other grounds 
in 21 N.J.Eq. 599). 


6. Boon v. Weathered’s Adm’r, 23 
Tex. 675; Latham v. State, 33 S.W. 
(2d) 441, 117 Tex.Cr. 226; Mathis v. 
State, 260 S.W. 6038, 97 Tex.Cr. 222; 
Rhea v. State, 255 S.W. 757, 96 Tex. 
Cr. 11; Griffin v. State, 255 S.W. 173, 
95 Tex.Cr. 588; Clemens v. State, 193 
S.W. 1066, 81 Tex.Cr. 112; Douglass 
v. State, (Tex.Cr.) 98 S.W. 840; Ware 
v. State, 38 S.W. 198, 36 Tex.Cr. 597; 
Mayes v. State, 24 S.W. 421, 33 Tex. 
Cr. 33; Bluitt v. State, 12 Tex.App. 
39, 41 Am.R. 666; Holbert v. State, 9 
Tex.App. 219, 35 Am.R. 738; Marshall 
v. State, 5 Tex.App. 278. See Robert- 
son v. State, 282 S.W. 587, 104 Tex.Cr. 
85 (supporting text and also holding 
that refusal to permit defense wit- 
nesses to testify that general reputa- 
tion of state’s witness was such as to 
warrant jury in not believing him on 
oath was proper, as such testimony 
would have been an invasion of the 
jury’s rights and prerogatives). 


“After a witness testifies that the 
general reputation of another witness 
is bad for truth, he may be asked if 
that general reputation is such as to 
entitle him to belief on oath.” Rhea 
ue State, 255 S.W. 757, 760, 96 Tex.Cr. 


1p, 
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reputation the other is worthy of belief.” 
peaching witness must in any event show himself 
properly qualified before he may state whether he 
would believe the other under oath,® as by first tes- 
tifying that he knows the reputation of the witness 
sought to be impeached,® and that such reputation is 
bad;?° nor is the question permissible if phrased in 
an improper form,!1 as where based on personal 
knowledge instead .of on general reputation,+? and, 
where the first question is not strictly confined to 
reputation for truth and veracity, but also includes 
an inquiry as to honesty and veracity, it has been 


7. ‘Bluitt v. State, 12 Tex.App. 39, 
41 Am.R. 666. 


8. Colbeck v. U. S., 14 F.(2d) 801; 
State v. Bouchard, 149 P. 464, 27 Idaho 
500; Stanton v. Parker, 5 Rob. (La.) 
108, 39 Am.D. 528. 


[a] Casual acauaintance of two 
months does not qualify an impeach- 
ing witness to state whether he would 
believe another under oath, although 
the witness has stated-that the repu- 
tation of the other was bad. State v. 
Bouchard, 149 P. 464, 27 Idaho 500. 


9. U.S.—Held v. U. S., 260 F. 932, 
7d C.C.A. 54. 


Ill.—Spies v. People, 12 N.E. 865, 
TNE COs la: Ll tis Am.s.m. oad 
{error dism 8 S.Ct. 22, 123 U.S. 131, 31 
L.Ed. 80]. 


La.—Paradise, Lawrason & Co. v. 
Sun Mut. Ins. Co., 6 La.Ann. 596; 
Stanton v. Parker, 5 Rob. 108, 39 Am. 
Dirh283 

N.Y.—Carlson v. Winterson, 31 N.Y. 
S. 430, 10 Misc. 388 [aff 29 N.Y.S. 1142, 
9 Misc. 711, and aff 42 N.E. 347, 147 N. 
Y. 652 (reh den 43 N.E. 986, 148 N.Y. 
754) ]. 

Pa.—Lyman v. Philadelphia, 56 Pa. 
488; Bogle’s Ex’rs v. Kreitzer, 46 Pa. 
465. 

Tenn.—Gilliam v. State, 1 Head 38, 
73 Am.D. 161; Ford v. Ford, 7 Humphr. 
92. 


Tex.—Spence v. State, 1 Tex.App. 
541. 


Utah.—State v. Marks, 51 P. 1089, 
16 Utah 204. 

[a] Where impeaching witness 
says he does not know general char- 
acter of the witness sought to be im- 
peached, he may not testify that he 
would not believe him under oath. 
Stanton v. Parker, 5 Rob. (La.) 108, 39 
Am.D. 528. 


Knowledge necessary to competency 
see supra §§ 1104-1107. 


10. U.S.—Held v. U. S., 260 F. 932, 
171 C.C.A. 574. 


Ark.—Pleasant v. State, 15 Ark. 624. 


Ill.— Spies v. People, 12 N.BH. 865, 17 
N.H. 898, 122 111.1, 3 Am.S.R. 320 [er- 
ror dism 8 S.Ct. 22; 123 U.S..131,:31 L. 
Ed. 80]. 


N.J.—State v. Polhamus, 47 A. 470, 
65 N.J.Law 387. 


Pa.—Bogle’s Ex’rs v. Kreitzer, 46 
Pa. 465. 


Tenn.—Gilliam v. State, 1 Head 38, 
73 Am.D. 161; Ford v. Ford, 7 Humphr. 
92. 

Utah.—State v. Marks, 51 P. 1089, 
16 Utah 204. 

Compare State v. Murphy, 25 S.E. 
43, 48 S.C. 1 (holding that it is not er- 
ror to permit a witness to testify 
that he would not believe another wit- 
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The im- 


ness under oath, where he states that 
he knows his’ general reputation, 
which he thinks includes veracity, and 
that it is not good, but that he does 
not like to specify veracity). 


[a] For example, an impeaching 
witness who has stated merely that he 
knows the reputation of the witness 
sought to be impeached cannot be 
asked whether he would believe him 
on oath until he has first stated fur- 
ther, in answer to a question, that the 
reputation of such witness is bad. 
State v. Polhamus,,.47 A. 470, 65 N.J. 
Law 387. * 


11. Ark.—Cline vy. State, 10 S.W. 
225, 51 Ark. 140. 


Colo.—Willis v. People, 215 P. 854, 
73 Colo. 369; Benesch v. Wagener, 21 
P. 706, 12 Colo. 534, 13 Am.S.R. 254. 


Ill.— People v. Lehner, 157 N.E. 211, 
326 Ill. 216. 


Ky.—Foure v. Commonwealth, 265 
S.W. 443, 205 Ky. 62. 


La.—State v. Foster, 
153 La. 154. 


Mo.—State v. Rush, 77 Mo. 519. 


N.Y.—People v. Van Zile, 144 N.Y.S. 
287, 159 App.Div. 61, 30 N.Y.Cr. 310. 
See Elmendorf v. Ross, 222 N.Y.S. 
737, 221 App.Div. 376 (where the trial 
court was reversed for denying de- 
fendant the right to ask an impeach- 
ing witness if he would believe an- 
other under oath, and where the form 
in which the trial court said the ques- 
tion should have been asked, namely, 
“Would you believe her when sworn 
as a witness aS soon as you would 
men in general?’’ was held improper). 


Tex.—Griffin v. State, 9 S.W. 459, 
26 Tex.App. 157, 8 Am.S.R. 460. 


[a] HFllustration.—Question wheth- 
er witnesses, attacking character of 
defendant for morality and for truth 
and veracity, would or could give him 
full faith and credit on oath, was im- 
proper in form, as the question should 
have been whether or not, in the wit- 
nesses’ opinion and judgment, defend- 
ant was entitled to full faith and 
eredit when on oath. Foure v. Com- 
monwealth, 265 S.W. 448, 205 Ky. 62. 


[b] Question bringing in element 
of interest.—(1) A question to the im- 
peaching witness, whether, from his 
knowledge of the reputation of the 
witness sought to be impeached, he 
would believe him under oath in a 
case where he was personally inter- 
ested, is improper as asking an opinion 
based in part upon interest. Massey 
v. Farmers’ Nat. Bank, 104 Ill. 327. 
(2) A-question based on interest of 
a witness sought to be impeached, as, 
“Would you believe [him] . . . 
under oath in any matter in which 
he was personally interested?” is im- 
proper as to form, since the effect of 
interest on credibility is for the jury 
and not for the impeaching witness. 


95 So. 536, 


ale i ey 
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held too broad to permit a subsequent inquiry as to 
whether the impeaching witness would believe anoth- 
er under oath,!? nor may such inquiry be pursued 
where there has been a failure to comply with appli- 
cable statutory requirements as to questions on ex- 
amination for purposes of 1mpeachment.*+ 
the view that a witness may properly be asked if he 
would believe another under oath,1® it has been held 
that the witness may state either generally that he 
would not believe the other under oath,1® or may 
qualify his reply,” as by saying that he would not 
believe the other 


Under 


in a case or matter where such oth- 


People v. Lehner, 157 N.E. 211, 326 
BU Q16) 3 * 


[ce] Question including chastity as 
elemext.—An impeaching witness can- 
not be asked whether from his knowl- 
edge of the impeaching witness’ 
“reputation for truth and veracity, 
morality and chastity’ he would be- 
lieve him on oath. Cline v. State, 10S. 
W. 225, 51 Ark. 140, 144 (where it was 
said: “As the naked question whether, 
from the witness’ reputation for chas- 
tity, he was or was not worthy of be- 
lief, was inadmissible, it was improper 
to couple the question with one relat- 
ing to his reputation for truth and 
morality, as it would still call for an 
expression of opinion as to the effect 
of chastity, or a want of it, upon the 
credibility of testimony”). 


{d] Proper form of question is, 
“Krom that reputation, would you, 
or not, believe him under oath?’” 
es v. Lehner, 157 N.E. 211, 326 Ill. 
16. 


12. Willis v. People, 215 P. 854, 73 
Tolo. 869; Benesch v. Wagener, 21 P. 
706,. 12 Colo. 534,413 Am‘\S.R. 254; 
State v. Foster, 95 So. 536, 153 La. 154; 
People v. Van Zile, 144 N.Y.S. 287, 159 
App.Div. 61, 30 N.Y.Cr. 310; Griffin 
v. State, 9 S.W. 459, 26 Tex.App. 157, 
8 Am.S.R. 460. 


[a] For example (1) a question, 
“From what you know of his truth 
and veracity, would you believe him 
under oath?’ is incompetent, as call- 
ing for the opinion of the impeaching 
witness, based on his personal knowl- 
edge. and not on the general reputa- 
tion of the witness sought to be: im- 
peached. Benesth v. Waggner, 21 P. 
706, 12 Colo. 534, 18 Am.S.R. 254. (2) 
Question founded in part on personal 
knowledge of impeaching witness, as 
by asking, “From what you know his 
general moral reputation to be, and 
from what you have heard people say 
about him, would you believe him un- 
der oath?’ is improper in form, and 
objection thereto should have been 
sustained. People v. Van Zile, 144 
anus 287, 159 App.Div. 61, 30 N.Y. 

rep F 


13. Colbeck v. U. S., 14 F.(2d) 801. 


14,. Gordon v. Gilmer, 80 S.E. 1007, 
141 Ga. 347. 


15. See supra text and note 4. 


16. Smith v. State, 62 So. 575, 8 
Ala.App. 187. 


17. Smith v. State, supra. But see 
Dent v. State, 80 S.E. 548, 14 Ga. App. 
269 (holding that, where an impeach- 
ing witness, althéugh stating that the 
reputation of the witness to be im- 
peached is not good, states that he 
would believe him under oath under 
some conditions, his testimony may be 
excluded, impeachment on ground of 
general bad character not being war- 
ranted unless the testimony is un- 
qualified). 


For later cases, developments and changes tn the law see Annotations, same title and section number, 


ere Barn) 
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er’s interests were involved.18 


[§ 1112] (c) As to Means and Extent of Knowl- 
It has been held that on the direct examina- 
tion of the impeaching witness inquiry should be 
made as to his means of knowledge,'® and that it is 
permissible to ask the impeaching witness on direct 
if he has discussed the reputation with others in the 
ecommunity,?® although in other jurisdictions the 
practice is not to inquire as to means of knowledge 
on the direct examination,?! but to postpone such in- 


edge. 


quiry to cross-examination.?? 


[§ 1113] (2) Cross-Examination?*—(a) In Gen- 
eral. An impeaching witness is amenable to ecross- 
examination in hke manner and to the same extent 
The extent to which the cross- 
examination of the impeaching witness may be ear- 
ried rests largely in the discretion of the trial 
Thus an impeaching witness may be cross- 
examined as to the kind of people among whom the 


as other witnesses.?4 


court.?5 


alleged bad reputation prevailed.?° 


ination of the impeaching witness should not, how- 


18. Smith v. State, 
Ala.App. 187. 


19. Sloan v. Edwards, 61 Md. 89. 


[a] For example, a witness called 
to prove character should be interro- 
gated as to his means of knowledge of 
the general reputation of the person 
in question among his neighbors. 
Sloan v. Edwards, 61 Md. 89. 


20. Cameron v. Evans Securities 
Corporation, 6 P.(2d) 272, 119 Cal.App. 
164. 


21. Wood v. State, 12 So. 539, 31 
Fla. 221; Bates v. Barber, 4 Cush. 
(Mass.) 107; State v. Shearon, (Mo.) 
183 S.W. 293, 294. 


“On direct examination of a wit- 
ness in regard to character the in- 
quiry cannot be extended to particular 
facts. It must first be shown that 
the witness is qualified to testify in 
regard to the matter, and then he may 
be asked what the reputation of the 
party under inquiry is. The means 
and extent of his knowledge on the 
subject are properly left to cross-ex- 
amination.” State v. Shearon, supra. 


[a] For example, it is not error for 
the tria! court to refuse to permit a 
party who has called an impeaching 
witness to ask him on the direct ex- 
amination if he had ever heard the 
reputation of the witness sought to 
be impeached discussed, since the 
usual practice is to leave it to the 
eross-examination to enter primarily 
on a test of the knowledge from which 
the impeaching witness has spoken. 
An impeaching witness can only be 
interrogated as to what he has heard, 
and cannot be asked whether, from 
the treatment and conduct of the com- 
munity generally toward the witness 
sought to be impeached, he knows 
enough about his general character to 
say what it is for truth and veracity. 


62 So. 575, 8 


Wood v. State, 12 So. 539, 31 Fla. 
221. 

e2. See infra § 1114. 

23. Cross-examination of: 


Character witnesses 
supra § 811. 


Original witness for purposes of im- 
peachment see supra §§ 1084-1100; 
and see §§ 1006-1029. ‘ 


Sustaining witnesses see infra § 1140. 
24. Holbert v. State, 9 Tex.App. 


generally see 


‘ 
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ever, be extended to matters not related to the issues 


and not bearing on the credibility of the witness 
sought to be impeached ;?7 it is improper cross-exam- 
ination to ask the impeaching witness if the witness 
sought to be impeached could tell the truth,?® or is 
worthy of belief in the case at bar.?® A witness who 
has testified that the reputation of another for truth 
‘and veracity is bad cannot be asked on cross-exami- 
nation if he would believe such person if the latter 
had been in a position to see what he testified to see- 
ing®° or if he had no interest in the result,?1 and, 


where the witness has been asked what he has heard 


The cross-exam- 


219, 35 Am.R. 738, 


25. Ratliff v. State, 102 So. 621, 
212 Ala. 410; State v. Harris, 108 S.W. 
28, 209 Mo. 428. See also Davis v. 
Willis, 22 N.Y.S. 339, 67 Hun 650 
(holding no prejudicial error shown 
by extended cross-examination). 


[a] For example, after defendant 
had offered proof of an impeachment 
character against state’s witness, 
cross-examination of impeaching wit- 
ness as to whether she would believe 
impeached witness if corroborated by 
other witnesses was proper and with- 
in the court’s discretion to permit. 
athe v. State, 102 So. 621, 212 Ala. 


26. State v. Wade, 270 S.W. 298, 
307 Mo. 291. : 


[a] For example, when witnesses 
were introduced by the defense to im- 
peach state witness by proving that 
the latter had a bad reputation, it 
was proper on eross-examination to 
show the kind of people among whom 
that reputation prevailed, as among 
boctleggers. State v. Wade, 270 S.W. 
298, 307 Mo. 291. 


27. Ala.—McAlIpine y. State, 23 So. 
130,,117 Ala. 93. 


Conn.—State v. McGuire, 80 A. 761, 
84 Conn. 470, 38 L.R.A.N.S. 1045. 


Tex.—McMillion vy. Cook, (Civ. 
App.) 118 S.W. 775. 


Utah.—State v. Kakarikos, 146 P. 
750, 45 Utah 470. 


Vt.—Berry v. Doolittle, 74 A. 97, 82 
Vt. 471. 


[a] Details as to lie—Where a 
witness testified to impeaching cir- 
cumstances against defendant; and 
stated that he and defendant had al- 
ways been on goods terms until de- 
fendant had told a lie on witness’ son, 
a further question as to what the lie 
was was immaterial and collateral. 
McMillion v. Cook, (Tex.Civ.App.) 118 
S.W. 775. ' 


{b] Failure of local papers to at- 
tack reputation.—On cross-examina- 
tion of a witness who has given tes- 
timony impeaching one’s reputation 
for truth and veracity, inquiries to 
show that the local newspapers had 
not attacked it are improper, as one’s 
reputation may not be bolstered up in 
that way. Berry v. Doolittle, 74 A. 
Mienoe Nita 411. 


derogatory to the witness sought to be impeached, he 
cannot be asked further as to the truth of such charg- 
es.32, Where one party calls witnesses to impeach the 
character of a witness for the other party, and the 
latter, on cross-examination of the impeaching wit- 
nesses, elicits particular facts tending to discredit his 
own witness, such facts may be considered by the ju- 
ry as bearing on his credibility. Where cross-ex- 
amination of an impeaching witness brings out fur- 
ther details in disparagement of the witness sought 


[ec] Nature of evidence in assault 
case.—Where a justice of the peace 
proved by his record that accused had 
been convicted of an assault on his 
wife, a question asked the justice 
whether the evidence in such case 
turned largely on intoxication was 
not proper cross-examination. State 
v. McGuire, 80 A. 761, 84 Conn. 470, 
38 L.R.A.N.S. 1045. 


[d] Payment of rent.—Where a 
witness who owned the house in 
which the witness whose veracity 
was questioned lived testified that 
her character for truth and veracity 
was bad, it was error to allow him 
to be asked on cross-examination if 
she paid her rent. McAlpine y. State, 
23 So. 130, 117 Ala. 938. 


28. Long v. State, 121 So. 458, 23 
Ala.App. 107. 


[a] Such question calls for con- 
clusion of impeaching witness and is 
irrelevant, as the issue is not wheth- 
er the other can tell the truth but 
merely whether his reputation in the 
community is good or bad.. Long v. 
State, 121 So. 453, 23 Ala.App. 107. 


29. Maloy v. State, 41 So. 791, 52 
Fla. 101. 
[a] Question invades province of 


jury.—Where defendant testified in 
his own .behalf, and the state then 
called a witness to testify as to the . 
reputation of defendant for truth and 
veracity, and on cross-examination 
the witness was asked if defendant 
was worthy of belief in this case, and 
the answer was, “Yes, it seems as he 
is from what he has told me, and what 
I know,” this answer was properly 
stricken by the court, “since the cred- 
ibility of the defendant as a witness 
in this case was a question for the 
jury to determine without the aid of 
the opinion of another witness as to 
such credibility. The inquiry should 
have been confined to the general 
reputation of the defendant for truth 
and veracity as affecting his testi- 
mony in any and all cases in which 
he may be a_ witness.’ Maloy v. 
State, 41 So. 791, 792, 52 Mla. ‘101. 


30. Benson vy. State, 31 So. 


2 ’ 
79 Miss. 538. BP 


31. Benson v. State, supra. 
one Mather y. Freelove, 3 N.Y.St. 


33. Steeples v. Newton, 7 Or. 110, 
33 Am.R. 705. 
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to be impeached, it cannot be charged as error.*+ 


Where a witness has been impeached by testimony 
that his general moral reputation is bad,?*> the side 
introducing such discredited witness is entitled to 
cross-examine the impeaching witness with respect to 
such reputation,®® as by inquiring what the impeach- 
ing witness means or understands by “morality,”?7 
and an impeaching witness who has testified that the’ 
general character of the impeached witness is bad 
may be asked as to his character in point of ver- 
acity,®® although it is improper to cross-examine as 
to another’s possession of particular traits of char- 
acter instead of as to his reputation in respect of 


such traits.?° 


Reputation of other witnesses. A witness called 
by the state to impeach the character of defendant’s 
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state.*° 


witness may testify on cross-examination as to the 


34. Williams v. American Ex- 
change Bank, 280 S.W. 720, 222 Mo. 
App. 483. 

35. Generally bad reputation as 
impeaching or discrediting witness 
see supra § 1032. 


36. State v. Smalley, 233 N.W. 55, 
211 Iowa 109. 

37. State v. Smalley, supra. 

[a] For example, a witness who 


had testified that another’s general 
reputation for morality was bad 
should have been permitted to answer 
questions on cross-examination such 
as, “‘Do you understand, Mr. Ander- 
son. by the question as to morality 
that includes the question of his hon- 
esty and integrity?’” or ‘“ ‘Do you 
mean to say that his general reputa- 
tion for morality is bad, that he is a 
man that does not tell the truth?’’”’ 
State v. Smalley, 233 N.W. 55, 211 
Iowa 109. 


38. State 
198 Iowa 602; 
(Ky.) 268. 


[a] Tliustration.—If one, who tes- 
tifies general reputation of witness 
for moral character is bad, bases his 
answer on knowledge of reputation 
of witness as to some other trait 
than truthfulness, this may be 
brought out on cross-examination, 
truthfulness being one of the quali- 
ties going to make up moral charac- 
ter, under Code § 4614. State v. Mar- 
ish, 200 N.W. 5, 198 Iowa 602. 


39. State v. Smalley, 233 N.W. 55, 
211 Iowa 109. ‘ 


{a] For example, it was proper to 
rule out cross-examination of an im- 
peaching witness who had testified 
to another’s generally bad moral char- 
acter as to whether the witness under 
proper line of inquiry being as to 
whether he had a reputation for hon- 
esty or for truthfulness. State v. 
Smalley, 233 N.W. 55, 211 Iowa 109. 


40. Jackson v. Com., 34 S.W. 901, 
17 Ky.L. 1350. 


v. Marish, 200 N.W. 5, 
Noel v. Dickey, 3 Bibb 


41. Kellogg v. McCabe, 47 S.W. 
520, 92 Tex. 199. 
{a] TIlustration.—Where an im- 


peaching witness was asked on cross- 
examination why it was that the wit- 
ness sought to be impeached had been 
repeatedly elected to public office if 
his reputation was bad, it was held 
that the answer that the county was 
under the control of disreputable ras- 
cals when he was elected should be 
rejected as irrelevant and improper. 
Kellogg v. McCabe, 47 S.W. 520, 92 
Tex, 1:99, 


42. Ala.—Cole v. State, 110 So. 913, 
21 Ala.App. 601 [cert den 110 So. 914, 
215 Ala. 432]; Stone v.. State, 93 So. 
706, 208 Ala. 50; Royer v. State, 108 
So. 652, 21 Ala.App. 381 


Cal.—People v. Bartley, 108 P. 
12 Cal.App. 773. 


Conn.—Weeks v. Hull, 19 Conn. 376, 
50 Am.D. 249. 


868, 


Fla.—Robinson v. State, 16 Fla. 835. 
Ill.— Dowie v. Black, 90 Il]l.App. 167. 
Barber, 4 Cush. 


Mass.—Bates v. 
107. 
ce dlicks Annis v. People, 13 Mich. 
ut oT Wain ae v. State, 61 Miss. 


Mo.—State v. Wade, 270 S.W. 298, 
307 Mo. 291. 


N.H.—State v. Howard, 9 N.H. 485. 


N.Y.—Fulton Bank v. Benedict, 1 
N.Y.Super. 480, 529. 


N.C.—State v. Perkins, 66 N.C. 126. 
Ohio.—Gleason v. Williams, Tapp. 


Tex.—Ft. Worth Belt Ry. Co. v. Ca- 
bell, (Civ.App.) 161 S.W. 1083, 1088; 
Coleman v. State, 199 S.W. 473, 82 
Tex.Cr. 382; Simmons v. State, 126 
Saws gild7, 58) DexCry 574. 


be ve ete v. Meadows, 18 W.Va. 


N.S.—Messenger v. Bridgetown, 33 
N.S. 291. 


“Oftentimes nothing short of a 
cross-examination which compels an 
impeaching witness to state both the 
source of the reports to which he 
testifies and their nature will enable 
a party either to test the correctness 
of the impeaching evidence or to pro- 
tect the person assailed, and it has 
uniformly been held that such cross- 
examination is permissible.’ BG. 
Worth Belt Ry. Co. v. Cabell, supra. 


“The impeaching witness who has 
sworn to the general character of a 
defendant or has impeached a defend- 
ant or witness for truth and veracity 
may be properly cross-examined as to 
the sources of knowledge of the wit- 
ness on which he bases the opinion 
given of the general reputation of 
defendant or of witness in the re- 
spects indicated.” Stone y. State, 93 
So. 706, 208 Ala. 50, 52. 


[a] For purpose of testing his op- 
portunities to ascertain the general 
character or reputation of which he 
has spoken, a witness may properly 
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character and reputation of other witnesses for the 


An irrelevant reply should be rejected.*+ 


[§ 1114] (b) As to Means and Extent of Knowl- 
edge, Grounds of Opinion, and Particular Facts. 
impeaching witness may be cross-examined as to his 
means of knowledge, the extent of his knowledge, and 
the grounds of his opinion,*? a liberal cross-examina- 
tion as to means of knowledge being permitted.** 
On cross-examination of an impeaching witness it is 
ordinarily held proper to bring out particular facts 
or transactions affecting the reputation of the witness 
under attack,#* or to permit the impeaching witness 
to testify as to statements of single individuals,*® 
such line of cross-examination bemig permissible to 
test the aecuracy*® or knowledge**of the impeaching 


An 


be cross-examined. Stone v. State, 


93 So. 706, 208 Ala. 50. 


[b] For example (1) an impeach- 
ing witness may be asked on what 
circumstances he founds an unfavor- 
able impression as to the character 
of the impeached witness. Fulton 
Bank v. Benedict, 1 N.Y.Super. 480, 
529. (2) An impeaching witness may 
be asked whether his opinion is form- 
ed from his own knowledge or from 
what he has heard his neighbors say, 
and whether he ever heard a major- 
ity of his neighbors speak of the 
character of the impeached witness. 
State v. Meadows, 18 W.Va. 658. (3) 
Where defendant sought to impeach 
the prosecutrix in a bastardy proceed- 
ing by testimony of her bad character, 
cross-examination of a witness show- 
ing that his testimony was predicated 
on lack of virtue was proper. Royer 
Vestate;108So, 652, Qiletlastpp, ssan 


43. State v. Miller, 71 Mo. 89. 


44. Cal.—People vy. Chin Hane, 41 
PI 690, LO8 Cale 5974 


Ga.—George v. McCurdy, 157 S.E. 
219, 42 Ga.App. 614; Moulder v. State, 
71 S.E. 682, 9 Ga.App. 438. 


Ky.—Caskey v. Nussbaum, 13 S.W. 
(2d) -498, 227 Ky. 479. 


Mich.—People v. Pyckett, 58 N.W. 
621, 99 Mich. 612 


Mo.—State v. Kimmell, 
329, 156 Mo.App. 461. 


N.C.—State v. Killian, 92 S.E. 499, 
173. N.C. 792. 


Ohio.—Gleason yv. Williams, 
(Ohio) 174. 


S.C.—Sweet v. Gilmore, 30 S.E. 395, 
52 S.C. D3 Us 


Tex.—Hart v. State, 175 S. 
TWOetex@risseg: 


45. George v. McCurdy, 157 S.E. 
219, 42 Ga.App. 614; Moulder v. State, 
71 S.H. 682, 9 Ga.App. 438. 


[al Voluntary statement by a 
character witness on cross-examina- 
tion to the effect that a certain un- 
named third person had made a spe- 
cific disparaging statement concern- 
ing the testimony delivered by the 
witness in another litigation was ad- 
missible as being on the source of 
knowledge of gat character. 
George v. McCurdy, 157 S.E. 219, 42 
Ga.App. 614. 


46. State v., Killian, 92 S.E. 499, 
173 N.C. 792. 


47. George vy. McCurdy, 157 S.E. 
219, 42 Ga.App. 614; Moulder vy. State, 
71 S.B. 682, 9 Ga.App.' 488. 


137 S.W. 


Tapp. 


W. 436, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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witness, or to contradict him,*® or to attack his es- 
timate of character,*® or to bring out all the facts re- 
specting an inquiry begun on direct examination ;°° 
although it has been held that specific facts may be 
brought out on cross-examination only for the pur- 
pose of testing the eredibility and knowledge of the 
impeaching witness,®4 and not for the purpose of 
proving a general good reputation in rebuttal,®* and 
that even on cross-examination it is not permissible 
to show distinct acts of a collateral nature,*®* nor to 
ask the impeaching witness if he has personal knowl- 
edge of any particular acts of bad conduct by the wit- 
ness under attack,®* nor to show a general reputation 
for having committed such specifie acts as distin- 
guished from a general reputation for particular 
vices or virtues.®> -It has been held proper on cross- 
examination to question the impeaching witness as to 
his knowledge of the arrest of the witness under at- 
tack®® or of the false character of criminal charges 
against an impeached witness,>’ identity of persons 
whose opinions the witness has said he knows,°* or 
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knew that the other witness had been 
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the names of some of “any amount” of people the 
witness has testified he heard disparage the reputa- 
tion in question,®® or concerning particulars as to 
what he has heard derogatory to the character of the 
witness sought to be mpeached,®°® and where a party, 
impeached as a witness, elicits such matters on eross- 
examination of the impeaching witness, he cannot 
have such answers excluded from the jury.*? 


Cross-examination before admission of impeaching 
testimony. It has been held proper to permit cross- 
examination as to means and extent of knowledge 
before the witness is permitted to give the impeach- 
ing testimony,®? although other authority is to the 
contrary. ®? 


[§ 1115] (c) As to Belief of Other under Oath. 
Where a question on direct examination as to wheth- 
er the witness would believe the witnéss sought to be 
impeached under oath is not allowed,** such a ques- 
tion is also improper on cross-examination.®®> Where 
the impeaching witness has testified that from the 


24 Ky.L. 1143. 


48. State v. Killian, 92 S.E. 499, 
iis NIC 7192: 
49. State v. Killian, supra. Seer 


50. State v. Kimmell, 137 S.W. 329, 
156 Mo.App. 461. 


[a] IllustrationWhere witness- 
es were put on the stand by the state 
in rebuttal, and testified that the gen- 
eral reputation of defendant for mo- 
rality was bad in the community in 
which he lived, and where, on cross- 
examination, some of these witnesses 
stated that what they had heard in 
relation to defendant’s reputation was 
in relation to the illegal sale of in- 
toxicating liquors, they were prop- 
erly permitted on cross-examination 
to testify that they had heard that 
defendant had been convicted in a 
former case, and had also heard that 
it was for a sale of liquor to be mixed 
with strychnine, and “this was prop- 
er because in that examination the 
question at issue was what the peo- 
ple had said about the defendant, and 
it was competent to bring out all they 
had said.” State v. Kimmell, 187 S. 
W. 329, 332, 156 Mo.App. 461. 


51. Yeatts v. St. Louis Southwest- 
ern Ry. Co. of Texas, (Tex.Civ.App.) 
184 S.W. 636 [error dism (Commn., 
App.) 244 S.W. 503]. 


52. State v. Osborne, 103 P. 62, 54 
Or. 289, 20 Ann.Cas. 627; Yeatts v. 
St. Louis Southwestern Ry. Co. of 
Texas, (Tex.Civ.App.) 184 S.W. 636 
aes dism (Commn.App.) 244 S.W. 
5 is 


{a] For example, after a witness 
testifies that the character of the 
prosecuting witness in a certain par- 
ticular is bad, he will not be permit- 
ted on cross-examination to testify 
to specific acts or occupation of such 
witness in rebuttal of such testimony. 
State v. Osborne, 103 P. 62, 54 Or. 
289, 20 Ann.Cas. 627. 


53. Edwards v. Price, 78 S.E. 145, 
162 N.C. 243. 

54. Fox v. Commonwealth, 1 S.W. 
396, 8 Ky.L. 255. 


55. Edwards v. Price, 78 S.E. 145, 
162 N.C. 243. 


56. State v. Wade, 270 S.W. 298, 
307 Mo. 291. 

[a] As indicating source of opin- 
jion.—In cross-examining a witness as 
to his knowledge of the reputation of 
another witness, it would not be im- 
proper in good faith to ask him if he 


[7 C. J.—58] 


© 


arrested, it indicating the source of 
his opinion of reputation under con- 
State v. Wade, 270 S.W. 
298, 307 Mo. 291. 


57. King v. State, 129 So. 316, 23 
Ala.App. 572. 


[a] For example, cross-examina- 
tion of defendant’s witness as to his 
knowledge that a burglary charge 
against state’s witnesses was “hatch- 
ed up” was not error, there being evi- 
dence forming a basis for such ques- 
tion. King v. State, 129 So. 316, 23 
Ala.App. 572. 


58. Conn.—Weeks v. Hull, 19 Conn. 
376, 50 Am.D. 249. 


gies ra ey v. Barber, 4 Cush. 

107. 

ee eas v. Winters, 7 Cow. 
oO. 


N.C.—State v. Perkins, 66 N.C. 126. 
a ee v. Williams, Tapp. 
174. 
N.S.—Messenger v. Bridgetown, 33 
N.S. 291. 


But compare Patriotic Bank vy. 
Coote, 18 F.Cas.No. 10,807, 3 Cranch 
C.C. 169 (holding that the impeach- 
ing witness will not be required to 
state the names of the persons from 
whom he has learned the general rep- 
utation of the witness for veracity). 


59. Dowie v. Black, 90 Ill.App. 167. 


[a] Illustration.—Where an _ im- 
peaching witness who had testified 
that the reputation of the witness 
sought to be impeached was bad tes- 
tified on cross-examination that he 
had heard “any amount of people talk 
about [such witness’] reputation for 
truth and veracity,’’ but refused to 
state the names of any of such people, 
the court should have coerced such 
witness by fine and imprisonment un- 
til he testified as to the source of his 
information, and if the impeaching 
witness persisted in his refusal to 
state the source of his information 
for such a length of time after the 
use of compulsory power of the court 
as unnecessarily to delay the trial, his 
evidence in chief should be excluded. 
Dowie v. Black, 90 Ill.App. 167. 


60. Ala.—Bohlman y. State, 33 So. 
44, 1385 Ala. 45; Montgomery ov. 
Crossthwait, 8 So. 498, 90 Ala. 553, 
24 Am.S.R. 832, 12 L.R.A. 140. 


Ky.—Barnes v. Com., 70 S.W. 827, 


Mich.—Annis v. People, 13 Mich. 


511. 


Minn.—Harms vy. Proehl, 116 N.W. 
587, 104 Minn. 308. 


N.Y.—Mather v. Freelove, 3 
St. 424. 


N.C.—State vy. Perkins, 66 N.C. 126. 


[a] For example (1) where a wit- 
ness had testified that the reputa- 
tion of another witness for truth and 
veracity was bad, and on cross-exam- 
ination had testified that he had heard 
A speak against him before the com- 
mencement of the suit, the question, 
“What did [A.] say?’ was competent. 
Annis vy. People, 13 Mich. 511. (2) 
Where a witness, for the purpose of 
impeaching another, had testified that 
his character was bad, and on cross- 
examination stated that he had heard 
that the witness sought to be im- 
peached had been indicted for steal- 
ing, it was proper to ask him in what 
court the indictment was. Bohlman 
v. State, 33 So. 44, 185 Ala. 45. 


{[b] | Specifying rumors.—The im- 
peaching witness may be required, 
on cross-examination, to specify the 
rumors or statements of individuals 
that led him to assert the existence of 
the bad reputation. Harms v. Proehl, 
116 N.W. 587, 104 Minn. 303. 


61. Barnes) v. Gom., 70 SW. 827; 24 
Ky.L. 1148. 


fa] Injuring own case.—Where 
witnesses were introduced to impeach 
defendant, and his counsel, in ecross- 
examining them to develop’ the 
grounds of their opinions, received an- 
swers indicating that defendant had 
been accused of certain misdemean- 
ors, moral delinquencies, and un- 
neighborly conduct he could not have 
the answers excluded from the jurv. 
erie? v. Com., 70 S.W. 827, 24 Ky.L. 


NeXe 


62. McMillion v, 
App.) 118 S.W. 775. 


Cook, (Tex.Civ. 


63. Nelson v. State, 13 So. 361, 32 
Fla. 244. 

64. See supra § 1111. 

65. Phillips v. Kingfield, 19 Me. 


375, 36 Am.D. 760; 
enough, 30 Vt. 393. 


[a] Inquiry should be limited to 
witness’ opportunity for knowing’ the 
character of the impeached witness, 


Willard v. Good- 
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general reputation of the impeached witness he would 
not believe him under oath, he may be asked what 
his testimony would be, laying aside the impressions 
which he received at a previous trial referred to.°® 


[§ 1116] (d) As to Bias or Character of Impeach- 
ing Witness and His Comprehension of Terms Used 
in Examination. An impeaching witness may him- 
self be impeached,®’ as by cross-examination relative 
to his bias or animus against the original impeached 
witness,®°® or relative to his own character or reputa- 
tion,®® although cross-examination of an impeach- 
ing witness to show that he is himself disreputable 
may be restricted in the discretion of the trial 
judge,*° there is authority broadly denying the right 
to cross-examine an impeaching witness respecting 
his own character,71 and it has been held that an im- 
peaching witness cannot be asked on cross-examina- 
tion if he had not himself been impeached.7? 


Comprehension of terms. It is permissible to 
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bring out on cross-examination of an impeaching wit- 
ness that he does not understand the meaning of 
“character.”73 


[§ 1117] (8) Redirect Examination. Where an 
impeaching witness has answered on cross-examina- 
tion in such a way as to leave the impression that 
the bad reputation of the person impeached is con- 
fined in part, if not entirely, to a certain trait, he 
may be asked on redirect examination if the reputa- 
tion testified to by him relates wholly or in part to 
such trait.74 It has been held that an impeaching 
witness cannot be asked on redirect examination as 
to particular acts of immorality or misconduct on 
the part of witness sought to be tmpeached,’* nor as 
to specific charges against him,’°® although where par- 
ticular facts or transactions have been brought out 
on cross-examination,’* it is ordinarily deemed com- 
petent to pursue such inquiry on redirect,*® except 


for how long a time and how general- 
ly such unfavorable reports have pre- 
vailed, and from what sources they 
have been derived, and it is not allow- 
able to ask the impeaching witness 
whether he would believe the witness 
attempted to be impeached on oath. 
Phillips .v. Kingfield, 19 Me. 375, 36 
Am.D. 760. 


66. Titus v. Ash, 24 N.H. 319. 


67. See infra § 1141. 
68. Barnett v. State, 7 So. 414, 89 
Ala. 165; Knight v. Seney, 124 N.E. 


813, 290 Ill. 11; Burt v. Long, 64 N.W. 
60, 106 Mich. 210; Matthews v. State, 
189 S.W. 491, 80 Tex.Cr. 177. Compare 
Wilde v. State, 123 P. 85, 20 Wyo. 302 
(holding that, where a witness testi- 
fied that he knew the reputation for 
truth and veracity of a witness for 
the state in a criminal case, and that 
such reputation was bad, a question 
on cross-examination as to how much 
he owed “Joe Wilde,” the name of ac- 
cused being ‘“‘Anthony Wilde,’ was 
improper, in the absence of anything 
to show that accused was known as 
“Joe Wilde’’). 


[a] Tllustrations.—(1) Where a 
person has testified to his friendship 
for a witness whose character he is 
called to impeach, it is competent, on 
cross-examination, to ask him if he 
did not once go to arrest the witness 
with a gun, on a warrant sworn out 
by himself. Barnett v. State, 7 So. 
414, 89 Ala. 165. (2) Where defend- 
ant brought out the fact that plaintiff 
had been arrested for a criminal of- 
fense, it was proper, on defendant’s 
eross-examination, on the question of 
animus, to ask him whether he had 
not caused plaintiff’s arrest. Burt v. 
Long, 64 N.W. 60, 106 Mich. 210. (3) 
In a prosecution for illegal sale of 
liquor, where a witness for defendant 
testified that the general reputation 
for truth of the principal witness for 
the state was bad, it was proper on 
cross-examination for the county at- 
toerney to inquire whether such wit- 
ness was a drinking man, as it might 
show the sympathy of the witness for 
defendant and thus affect his credibil- 
ity as one who had impeached a state’s 
witness. Matthews vy. State, 189 S.W. 
491, 80 Tex.Cr. 177. 


69. State v. Mull, 300 S.W. 511, 318 
Mo. 647; State v. Wade, 270 S.W. 298, 
307 Mo. 291; State v. Tyler, 286 S.W. 
408, 220 Mo.App. 317. 


{a] “Do you know your own repu- 
tation for morality?” is not an incom- 


petent question to ask an impeaching 

witness on his cross-examination. 

oe v. Wade, 270 S.W. 298, 307 Mo. 
“1 8 N 


70. Hollywood v. Reed, 23 N.W. 
792, 57 Mich. 234. 


[a] Offer to show that impeaching 
witness was procurer and blackmailer 
was properly excluded. Hollywood v. 
Reed, 23 N.W. 792, 57 Mich. 234. 


71. State v. Scott, 188 P. 860, 55 
Utah 553. 
[a] Deemed foreign to issue.—In 


a prosecution for rape, where defend- 
ant produced a witness to testify that 
the general reputation of the prosecu- 
trix for truth and veracity was bad, 
it was error for the court on cross- 
examination to permit the prosecuting 
attorney to ask the witness as to what 
his own reputation was in the com- 
munity for truth and veracity, his own 
reputation being‘ foreign to the repu- 
tation of the prosecutrix which he had 
testified to in chief. State v. Scott, 
188 P. 860, 55 Utah 558. 


72. Hellard v. Com., 84 S.W. 329, 
119 Ky. 445, 27 Ky.D. 115. 


Ue Bullard v. Lambert, 40 Ala. 
204. 
[a] Zllustration.—Where a witness 


testifies that he is acquainted with the 
character of another and would not 
believe him under oath, it is permissi- 
ble to show on cross-examination that 
he does not understand what is meant 
by character and does not use the 
word in its proper legal significance. 
Bullard v. Lambert, 40 Ala. 204. 


74 Pierce v. Newton, 13 


Gray 
(Mass.) 528. 


75. Fox v. Com., 1 S.W. 396, 8 Ky. 
Te 2D Os 
[a] For example, it is improper to 


ask if the witness has any personal 
knowledge of any particular act of 
bad conduct on the part of the wit- 
ness whose character is being assail- 
sve Fox v. Com., 1 S.W. 396, 8 Ky.L. 


76. Campbell v. State, 23 Ala. 44; 
veh ae v. State, 39 N.E. 440, 140 Ind. 


{a] Illustrations.—(1) Where the 
impeaching witness, on cross-exam- 
ination, testified that public rumor 
imputed to the impeached witness “a 
bad moral character as to drinking, 
fighting, shooting at men. - and 
certain publications, which were 


‘wanted to. 


reputed false, in his newspaper,” he 
could not be asked, on reéxamination 
in chief, “what other moral delin- 
quencies public rumor attributed to 
im,” nor “what rumor said in re- 
gard to those publications,” nor 
‘whether [he] did not know of his 
own knowledge that they were false.’’ 
Campbell v. State, 23 Ala. 44. (2) 
Where, after defendant had testified 
in his own behalf, a witness for the 
prosecution testified that defendant's 
general reputation for morality was 
bad, and on cross-examination he was 
asked if he ever heard anyone besides 
the prosecuting attorney state that 
defendant’s general reputation for 
morality was bad, and his answer was 
that he could not name any specific 
person, he could not be questioned on 
redirect relative to specific charges 
against the witness under attack. 
See v. State, 39 N.E. 440, 140 Ind. 


77. See supra § 1114. 


78. %Ill—kKnight v. Seney, 124 N.E. 
8138, 290 Ti. 11. 


Ky.—Caskey v. Nussbaum, 13 S.W. 
(2d) 4938, 227 Ky. 479. 


Okl.—Cole v..State, 287 P. 782, 46 
Okl.Cr. 365. 


S.C.—State v. Hicks, 20 S.C. 341. 


Tex.—Yeatts v. St. Louis South- 
western Ry. Co. of Texas, (Civ.App.) 
184 S.W. 636 [error dism (Comman. 
App.) 244 S.W. 503]. 


fa] For exampie (1) where, in a 
eriminal case, a witness for defend- 
ant, offered to impeach the general 
character of the prosecutor for verac- 
ity, is permitted on cross-examination 
to testify as to certain offenses with 
which such prosecutor has been 
charged, defendant may in reply ex- 
amine such witness further as‘to such 
offenses. State v. Hicks, 20 S.C. 341. 
(2) The court requiring an impeaching 
witness to answer a question on cross- 
examination whether a state’s witness 
could tell the truth, to which the an- 
swer was “he could if he wanted to,” 
should have overruled an objection to 
the question on redirect whether he 
Longyv. State, 121 So. 453, 
23 Ala.App. 107. 3) In trover against 
brokers for their conversion of securi- 
ties, where a witness, called to im- 
peach their reputation for truth and 
veracity, testified on direct examina- 
tion that he was acquainted with their 
reputation, and that it was bad, and 
on cross-examination stated that he 
had had trouble or litigation with 


For later cases, developments and changes in the law see Annotations, same title and section numher 
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where involving collateral issues.7® 


[§ 1118] f. Admissibility of Evidence’°—(1) In 
To impeach a witness, evidence irrelevant 
to the principal issues of the case must be such as 
will clearly affect the moral character or credibility 
of the witness.81 Evidence offered to impeach a wit- 
ness through an attack on his character and reputa- 
tion should be excluded where it has no direct tenden- 
ey to prove his bad character and reputation,®? as in 
the case of evidence as to collateral matters,®? such 


General. 


them, and entertained an unfriendly 
feeling toward them, it was improp- 
er, on redirect, for him to explain the 
merits or nature of the litigation. 
Knight v. Seney, 124 N.E. 813, 290 Ill. 
11. (4) Under the right of a party on 
redirect examination of his witnesses 
to have matters brought out by cross- 
examination, but which the witness 
was not given an opportunity to ex- 
plain fully detailed, an impeaching 
witness who was asked on cross-ex- 
amination as to certain incidents ef- 
fecting an adverse witness’ reputation 
may be reéxamined as to details of 
those incidents. Yeatts v. St. Louis 
Southwestern R. Co. of Texas, (Tex. 
Civ. App.) 184 S.W. 636 [error dism 
(Commn.App.) 244 S.W. 503]. 


[b] Causes and details of trouble. 
—‘‘Where the state calls a certain 
witness for the purpose of impeaching 
a witness for the defendant and where, 
on eross-examination, such witness is 
asked if he has not had trouble with 
the witness he is seeking to impeach, 
and he answers that he has, it is prop- 
er on redirect examination for the 
state to inquire of the witness as to 
the cause and details of the trouble.” 
ea v. State, 287 P. 782, 46 Okl. Cr. 


79. State v. MacLaren, 237 P. 969, 
tt Or. 505: 


[a] Illustration.—Where a char- 
acter witness, whom defendants in a 
prosecution for rape introduced, ad- 
mitted in cross-examination that she 
was an inmate of the State Industrial 
School for Girls, evidence on redirect 
examination, as to the reason for her 
commitment, was properly refused by 
the court, since, being clearly collater- 
al to the issues framed by the in- 
dictment and plea of defendants, it 
was not competent testimony. State 
v. MacLaren, 237 P. 969, 115 Or. 505. 


80. Admissibility of evidence as to 
character and reputation generally see 
Evidence §§ 560-587; Criminal Law §§ 
1122-1131. , 


Basis of testimony of impeaching 
witness see supra § 1108. 


Exclusion of evidence where proper 
foundation not laid see supra § 1101. 


81. Tryon v. Willbank, 255. N.Y.S. 
27, 234 App.Div. 335. 


82. Ala.—Koch v. State, 22 So. 471, 
115 Ala. 99. 


Kan.—State v. Tawney, 112 P. 161, 
83 Kan. 603. 


Ky.—White v. Commonwealth, 28 S. 
W. 340, 96 Ky. 180, 16 Ky.L. 421. 


Mo.—State v. Irvin, 22 S.W.(2d) 
772, 324 Mo. 217. 


Tex.—Pollard v. State, 125 S.W. 390, 
Hs 1hex.Cr., 2919. 


Wash.—State v. Smythe, 268 P. 133, 
148 Wash. 65. 


[a] For example, it was not error 
to exclude testimony of a witness for 
the state, to show, for the purpose of 
discrediting another witness for the 
state, that the husband of the witness 
testifying stood sindicted for rape of 


: 


renders the user unreliable 
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as the bad character of the neighborhood in which 


dence rule.88&% 


the other witness, and was a fugitive, 
he not having testified, and the wit- 
ness having testified that the reputa- 
tion of the other witness for chastity 
was bad, and that she was the mother 
of a child and had never been married. 
ppeere v. State, 125 S.W. 390, 58 Tex. 
P. i 


Relevancy of particular matters to 
prove character and reputation af- 
secting credibility see supra §§ 1044- 


83. Shelton v. State, 126 So. 390, 
156 Miss. 612; Negociacion Agricola 
y Ganadera de San Enrique, S. A. v. 
Love, (Tex.Civ.App.) 220 S.W. 224. 


84. White v. Com., 28 S.W. 340, 96 
Ky. 180, 16 Ky.L. 421. 


[a] Tilustration.—The bad reputa- 
tion of a witness cannot be shown in- 
ferentially by proving the bad reputa- 
tion of the neighborhood in which he 
resides. White v. Com., 28 S.W. 340, 
96 Ky. 180, 16 Ky.L. 421. 


85. Koch v. State, 22 So. 471, 115 
Ala. 99; State v. Tawney, 112 P. 161, 
83 Kan. 603; State v. Irvin, 22 S.W. 
(2d) 772, 324 Mo. 217; State v. Smythe, 
268 P. 183, 148 Wash. 65. 


[a] Family.—In a prosecution of 
five members of the same family for 
stealing chickens, the state could 
not impeach defendants by proving 
that their reputation was bad by prov- 
ing the reputation of the family bad. 


State v. Irvin, 22 S.W.(2d) 772, 324 
Mo. 217. 
[b] Mother.—The reply of a wit- 


ness to a question as to the character 
of another witness, “It’s nothing, his 
mother before him had none,” was 
properly excluded. Koch v. State, 22 
So. 471, 115 Ala. 99. 


[c] Parents.—Veracity of boy wit- 
nesses could not be attacked on cross- 
examination by evidence that their 
parents had been convicted of violat- 
ing the prohibition laws. State v. 
Smythe, 268 P. 133, 148 Wash. 65. 


[d] Relatives generally. — In a 
prosecution for larceny, it was not er- 
ror to exclude questions asked wit- 
nesses tending to show that certain 
relatives of the prosecuting witness 
had been convicted of crime and sen- 
tenced to the penitentiary. State v. 
Tawney, 112 P. 161, 83 Kan. 603. 


86. State v. King, 92 N.W. 965, 88 
Minn. 175. 


Compare Kelly v. Maryland Casual- 
ty Co., 45 F.(2d) 782 [aff 45 F.(2d) 
788] (holding evidence of addiction in- 
admissible where sufficient foundation 
had not been laid, and where the court 
also questions whether addiction has 
any bearing on moral character and 
veracity as to general matters uncon- 
nected with the drug). 


{a] Evidence that witness was 
opium eater and that use of opium 
in) bis 
statements and prone to falsehood is 
properly excluded, as this is a col- 
lateral issue, the court and jury being 
able to judge for themselves if the 
witness before them gave straightfor- 


the witness resided,8* or the bad reputation of his 
relatives,®> or drug addiction of the witness;8* and 
evidence tendered directly on the issue of reputation 
will be exeluded where it is mere hearsay,®* as in 
the case of statements by third persons reflecting on 
the reputation of a witness,®® and evidence should be 
excluded where objectionable under the parol evi- 
Where impeaching witnesses swear 
that the reputation of the witness sought to be im- 


ward and credible testimony. State v. 
King, 92 N.W. 965, 88 Minn. 175. 


87. Cullen v. Hanisch, 89 N.W. 900, 
114 Wis. 24. 


88. U.S.—Maryland v. Baldwin, 5 
epee 278, 112 U.S. 490, 494, 28 L.Ed. 


Ala.—Buchanan v. State, 19 So. 410, 
109 Ala. 7; Montgomery v. Cross- 
thwait, 8 So. 498, 90 Ala. 553, 24 Am.S. 
R. 832, 12 L.R.A. 140. 


Ga.—McDermott v. Lankenau, 154 S. 
E. 149, 170 Ga. 585. 


Minn.—Horton v. Chadbourn, 17 N. 
W. 865, 31 Minn. 322. 


Fe eee Nee v. State, 61 Miss. 


Pde aati het v. Burr, 6 Neb. 


N.Y.—Gulerette v. McKinley, 27 
Hun 320; Meyer v. Suburban Home 
Co., 55 N.Y.S. 566, 568, 25 Misc. 686 
[aff 54 N.Y.S. 568, 25 Misc. 311]. 


Tex.—Wimberley v. State, 252 S. 
W. 781, 95° Mex: Cra 102s 


Wis.—Cullen v. Hanisch, 89 N.W. 
900, 114 Wis. 24. 


[a] Tllustrations.—(1) In a prose- 
cution for keeping premises for stor- 
ing, etc., liquor, where accused tried 
to show misconduct of a state’s wit- 
ness toward the witness’ niece at the 
house of accused, to affect the witness’ 
credibility, what the niece said out of 
the presence and hearing of the wit- 
ness, even if relating to material mat- 
ter, would not bind the witness and 
was inadmissible because mere hear- 
say. Wimberley v. State, 252 S.W. 
787, 95 Tex.Cr. 102. (2) The impeach- 
ing witness may not testify that he 
has heard people say that they would 
not believe the impeached witness 
under oath. Montgomery v. Cross- 
thwait, 8 So. 498, 90 Ala. 553, 24 Am.S. 
R. 832, 12 L.R.A. 140. (3): A witness 
who has testified to the statements of 
a dead man may not be impeached 
by testimony of another witness to 
derogatory statements of the dead 
man concerning the character of the 
first witness. Maryland v. Baldwin, 
See e: 278, 112 U.S. 490, 28 L.Ed. 


Admissibility of such evidence 
where tendered on issue of knowledge 
of impeaching witness see supra §§ 
929-932. 


: Rees of hearsay see Evidence 
ie 


Reputation as not in itself hearsay 
and as admissible evidence see Evi- 
dence § 170. 


88144. State v. Nasello, 30 S.W.(2d) 
132, 325 Mo. 442. 


[a] For example, exclusion of a 
state witness’ testimony on cross-ex- 
amination as to divorce obtained by 
his wife because of his association 
with lewd women on the ground that 
it was not best evidence is not error, 
where defendant offered no records of 
the divorce petition and decree. State 
ne 30 S.W.(2d) 182, 825 Mo. 
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peached was good up to a certain time, and bad since 
that time, both parts of their testimony are properly 
submitted to the consideration of the jury.5® Evi- 
dence that a witness’ reputation for truth and verac- 
ity is not good cannot be excluded because it is 
brought out on cross-examination of the impeaching 
witness that the complaint against the impeached 
witness is for not fulfilling his agreement.°° 


Depositions of impeaching character witnesses may 
properly be rejected where taken and offered an un- 
reasonably long time after the giving of the testimo- 
ny sought to be impeached.*? 


Letters. If otherwise competent,®? letters may be 
admitted in evidence to impeach a witness as. to his 
character and reputation.®? But a letter written by 
a witness several years before and containing sug- 
gestions derogatory to his character, but having no 
relation to the issues, is not admissible to discredit 
him, where the course of the trial affords him no op- 
portunity to object or to explain it,®°* and a letter 
tending to show bad moral character at a time long 
prior to the trial may be excluded in the discretion 
of the trial court,?® and a hearsay statement in a‘et-\ 
ter as to a charge against a witness reflecting on his 
character is inadmissible.®® 


Disbarment. If the fact that a witness has been 
disbarred as an attorney bears on his credibility, 
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nevertheless the record thereof may not be introduc- 
ed where the witness has admitted the fact.°* 


Judicial opinions written in connection with the 
disbarment of an attorney have been held inadmis- 
sible to impeach him as a witness.°8 


Written confession of his commission of a crime 
may not be admitted to impeach a witness where it 
does not comply with applicable statutory require- 
ments,?® or has been obtained by threats.+ 


Experiment. In a criminal case accused as a wit- 
ness may be impeached by an experiment for that 
purpose, if-properly conducted.? | 


Article from encyclopedia onsgypsies cannot be 
used to attack the reputation forstruth and veracity 
of a gypsy witness.? 


[§ 1119] (2) Testimony and Impeachment of Wit- 
ness in Former Case or Trial. An impeaching wit- 
ness cannot be allowed to testify that on a former 
trial of a case in which he was interested he found 


.a number of witnesses who would not believe the 


witness sought to be impeached under oath,* nor may 
the credit of a witness be impeached by proof that 
he testified to the same facts ona former trial and 
that the jury discredited his testimony,® nor by evi- 
dence that the witness under attack has theretofore 


Admission of record to prove con- 


89. Quinsigamond Bank v. Hobbs, 
11 Gray (Mass.) 250. 


90. Hapgood v. Fisher, 34 Me. 407, 
56 Am.D. 663. v 


91. Taylor v. Blackwell Lumber 
Co., 218 P. 356, 37 Idaho 707. 


Deposition in former case or trial 
see infra § 1119. 


92. See case infra this note; 
infra notes 93-96. 


[a] Lack of knowledge.—The ex- 
clusion of a letter to accused from the 
attorney for the girl in a civil suit by 
her against accused, arising out of the 
seduction for which accused was be- 
ing prosecuted, and a conversation 
with the attorney, was proper where 
the vital portion of such evidence was 
that, unless accused paid five hundred 
dollars in the civil suit, he would have 
a “white slave prosecution brought 
against him,’’ as the declared purpose 
of these offers was to affect the credi- 
bility of the girl, and there was no 
evidence showing any knowledge on 
her part of these alleged acts of her 
counsel, and without such knowledge 
and approval his acts would have no 
bearing on her credibility in the case. 
Carey v. United States, 265 F. 515, 518. 


[b] Letter of doubtful import.— 
In a prosecution for solicitation to 
perpetrate crimes, acts of violence, 
letters by accused showing that he 
had preached anarchy and spread 
propaganda of social revolution were 
not admissible on cross-examination 
to affect his credibility when, from in- 
spection of the letters, the meaning in 
which accused used such terms could 
not be determined; “anarchy,” at its 
best, being defined as standing for a 
society made orderly by good manners 
rather than by law, in which each 
person produces according to his pow- 
ers and receives according to his 
needs, and at its worst, standing fora 
terroristic resistance of all present 
government and social order. State vy. 
Schleifer, 130 A. 184, 102 Conn. 708. 


and 


C.C.A. 12 [cert den 39 S.Ct. 12, 248 U.S. 
574, 63 L.Ed. 428]. 


[a] Business reputation. —- Where 
a defendant had introduced evidence 
of his reputation in the community 
and his business standing, it was 
proper to introduce into evidence on 
cross-examination of defendant, and 
after his identification thereof, a let- 
ter of defendant to a certain woman to 
refute his claims as to his business 
standing: Rice v. U. S., 251 By 778, 
164 C.C.A. 12 [cert den 39 S.Ct. 12, 248 
U.S. 574, 63 L.Ed. 428]. 


94. Com. v. Schaffner, 16 N.E. 280, 
146 Mass. 512. 


95. Page v. Payne, 240 S.W. 156, 
293 Mo. 600. 


[a] For example, in an action by a 
servant for injuries, whether a letter 
tending to show that plaintiff was the 
father of an illegitimate child about 
ten years before the trial should be 
admitted was a matter within the dis- 
cretion of the court, and it could not 
be said that the court abused its dis- 
cretion in refusing to admit it, limi- 
tations having barred prosecution. 
Fase v. Payne, 240 S.W. 156, 293 Mo. 


Time of reputation generally see 
supra § 1041. 


96. Negociacion Agricola y Gana- 
dera de San Enrique, S. A. v. Love, 
(Tex.Civ.App.) 220 S.W. 224. 


97. State v. Hgan, 1838 N.W. 652, 44 
S.D. 278. 
[a] Defendant did not open door 


for such evidence by admitting his 
disbarment, and the opinions of the 
supreme court in such disbarment 
proceedings for the purpose of dis- 
crediting defendant as a witness 
were inadmissible for impeachment of 
defendant as a witness where he had 
himself proved the fact by admission 
thereof. State v. Egan, 183 N.W. 652, 
44 §.D. 273. 


viction of crime see infra §§ 1121- 
1126. 


98. tate v. Egan, 183 N.W. 652, 44 
SDA VS ~ 
99. Lozano v. State, 202 S.W. 510, 


83 Tex.Cr. 174. 


1. Pearrow v. State, 225 S.W. 308, 
146 Ark. 201. 


[a] “Fox hunter’s” reason.— 
Where the affidavits of. defendant 
were introduced to affect his credibil- 
ity as a witness, if after he was ar- 
rested for the crime charged in the 
indictment he was forced to admit 
his participation in similar crimes 
committed a short time before the 
crime charged in the indictment, such 
declaration of his guilt of other 
crimes, if obtained by threats, should 
not be allowed to go to the jury even 
to test the credibility of defendant 
who had become a witness for him- 
self. “One reason for the exclusion 
of a confession obtained by threats is 
that it is a maxim that no one ought 
to be compelled to accuse himself. 
Another ground for excluding confes- 
sions induced by threats, or by hope 
of reward, has been called ‘the fox 
hunter’s reason.’ This proceeds not 
only upon the ground that testimony 
obtained under such circumstances is 
unreliable, but upon a spirit of fair- 
ness to the accused.” Pearrow v. 
Sree 225 S.W. 308, 810, 146 Ark. 


2. State v. McKowen, 53 So. 353, 
126 La. 1075. 


3. York v. State, 123 S.W. 1112, 57 
Tex.Cr. 484. 3 


4. Cullen v. Hanisch, 89 N.W. 900, 
114 Wis. 24, 30. 


[a]. Such testimony objectionable 
as “the merest hearsay.”—Cullen y. 
Pages 89 N.W. 900, 114 Wis. 24, 


ae Schenck y. Griffin, 38 N.J.Law 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Deposition. Where, in a prior action, defendant 
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fact of conviction must be proved by competent evi- 
denee,?° as by the record,*! or by admission on cross- 


had refused to answer in a proceeding to take his 
deposition on the ground that his evidence might 
form the basis of a criminal proceeding against him, 
but on the trial of the present proceeding he testified 
fully, and without reserve, and there was nothing in 
his evidence which would tend in the slightest degree 
to subject him to a criminal prosecution, his deposi- 
tion so taken was inadmissible for the purpose of im- 


peachment.* 


[§ 1120] (3) Evidence of Conviction of Crimes— 
Where it is proper to impeach a 


(a) In General. 


examination where local practice permits,?? and it 
has been broadly held that a conviction of crime can- 
not be proved by any evidence other than the record 
or the admission of the witness while on the stand,?° 
and that parol evidence is not competent for that pur- 
pose,!# at least not if objected to.*® 
ness denies that he has been convicted of crime, the 
falsity of his denial may be shown by proper proof,*® 
although the impeaching evidence must be limited to 


Where a wit- 


proof of the single fact of conviction,’” and it is not 


former trial.1§ 


witness by showing his conviction of a crime,® the 


6 Tapscott v. State, 88 So. 376, 
18 Ala.App. 67. 


[a] Zllustration.—In a prosecution 
for violation of the Prohibition Law, 
testimony that a witness for the state 
had been impeached at a previous 
term of the court by witnesses who 
swore that they would not believe 
such witness on oath was inadmissi- 
ble, since the witness could only be 
impeached by a Showing in the pend- 
ing trial by competent and qualified 
witnesses that he was a man of such 
general bad character that he could 
not be believed on oath in a court of 
justice. Tapscott v. State, 88 So. 376, 
18 Ala.App. 67. 


7. Tennent Shoe Co. v. Birdseye, 78 
S.W. 1036, 105 Mo.App. 696. 


Documentary evidence generally see 
supra § 1118. 


8. Where offered for purpose of 
disqualifying and not merely impeach- 
ing witness see supra § 258. 


9. See supra §§ 1052-1063. 


10. Sims v. State, 70 So. 959, 14 
Ala.App. 24; Clifford v. Pioneer Fire- 
Proofing Co., 83 N.E. 448, 232 Ill. 150; 
Bartholomew v. People, 104 Ill. 601, 
44 Am.R. 97; State v. Sovern, 125 S. 
W. 769, 773, 225 Mo. 580. 


“While under the provisions of sec- 
tion 4680, Rev. St. 1899 (Am. St. 1906, 
p. 2549), it may be shown that a wit- 
ness testifying in a cause, for the 
purpose of affecting his credibility 
and the weight to be attached to his 
testimony, has been convicted of some 
criminal offense, yet the proof of the 
conviction of such witness of some 
criminal offense must be by compe- 
tent evidence, which is such evidence 
as is recognized by the law as being 
sufficient to establish the fact that 
the witness had been convicted.” 
State v. Sovern, supra. 


11. See infra § 1121. 

12. See infra § 1097. 

13. Ala.—Childers v. Holmes, 92 
So. 615, 207 Ala. 382. 

Mich.—Dickinson v. Dustin, 21 


Mich. 561. 
Miss.—Peoples v. State, 33 So. 289. 


Neb.—Leo v. State, 89 N.W. 303, 63 
Neb. 723. 


N.Y.—Derrick v. Wallace, 112 N.E. 
440, 217 N.Y. 520; People v. Cardillo, 
100. N.E..715;. 207 N.Y. 70, Ann:.Cas. 
1914C 255; People v. Cascone, 78 N.E. 
QS7ee eo INave wail ei2.0l EN: Yee 175. 


Pa.—Com. v. Goldberg, 9 Pa.Dist.& 
Como. 


Wis.—State v. Hamilton, 176 N.W. 
773; 171 Wis. 203. 


Wyo.—Anderson v. State, 
1047, 1056, 27 Wyo. 345, 


LOG) Ps 


‘ 


“Where his conviction of crime may 
be shown to affect the credibility of a 
witness, and that is the only compe- 
tent purpose for showing that he has 
been in prison, the fact may properly 
be Shown only by cross-examination 
or by production of the record of 
conviction.” Anderson v. State, supra. 


fa] Tiustration.—An entry on the 
records of a circuit court reciting that 
an attorney had been guilty of mal- 
practice, and directing the prosecut- 
ing attorney to draft and perfect 
proper charges, whereupon the attor- 
ney appeared, confessed his miscon- 
duct, and tendered a return of his li- 
cense, which was accepted, and his 
name stricken from the roll of attor- 
neys, was not admissible to impeach 
the attorney’s veracity when exam- 
ined as a witness, as he could only be 
directly attacked by the record evi- 
dence of a conviction, and such docu- 
ment could not be used as a record of 


that kind. Dickinson v. Dustin, 21 
Mich. 561. 

14. Ala.—Sims v. State, 70 So. 959, 
14 Ala.App. 24. 

Cal.—People v. McDonald, 39 Cal. 
697; People v. Melvane, 39 Cal. 614; 
People v. Reinhart, 39 Cal. 449. 

- Ga.—Green v. State, 54 S.E. 724, 
125 Ga. 742. 
I1].—People v. Blevins, 96 N.E. 214, 


251 Ill. 381, Ann.Cas.1912C 451. 


Mo.—State v. Sovern, 125 S.W. 769, 
225 Mo. 580; State v. Douglass, 81 
Mo. 231. 


N.Y.—Berner v. Mittnacht, 32 N.Y. 
Super. 582; People v. Lewis, 161 N.Y. 
S. 824, 96 Misc, 518. 


[a] Parol evidence of court clerk 
that accused, who testified in his own 
behalf in a murder prosecution, had 
pleaded guilty to a crime in the cir- 
cuit court of another county was not 
admissible. People v. Blevins, 96 N. 
La 214 251 Mile s3st,, Ann. Casi 912C 
451. 


{[b] Recital in bond, signed by a 
witness, that he had been charged 
with perjury, and that there was 
probable cause to believe him guilty, 
was no evidence whatever against the 
eredibility of such witness. Berner 
v. Mittnacht, 32 N.Y.Super. 582. 


15. Childers v. Holmes, 92 So. 615, 
207 Ala. 382; State v. Rockett, 87 Mo. 
666; Anderson v. State, 196 P. 1047, 
1056, 27 Wyo. 345. 


“Oral testimony, if objected to, ex- 
cept on admission by the witness on 
cross-examination, is not admissible 


to prove it.’ Anderson v. State, 
supra. 
[a] TIllustration.—A witness’ tes- 


timony that another witness had been 
convicted and had served a term in 


‘the penitentiary for murder, although 


permissible to prove also the facts in evidence in the 


competent as affecting the latter’s 
credibility, was inadmissible as 
against the objection that it was not 
the proper manner to prove a convic- 
tion, which, under Code (1907) §8§ 
4008, 4009, must be proved by a prop- 
erly certified copy of the record or by 
the oral testimony of the person con- 
victed. Childers v. Holmes, 92 So. 
615, 207 Ala. 382. 


_ [b] Competent in absence of ob- 
jection.—Parol evidence of the pre- 
vious conviction of a witness of a 
crime is competent if not objected to. 
State v. Rockett, 87 Mo. 666. 


[c] In Texas (1) recent decisions 
state broadly that, where offered for 
purposes of impeachment, the fact 
of conviction may be proved by parol. 
Jones v. State, 36 S.W.(2d) 736, 117 
Tex.Cr. 5; Sipanek v. State, 272 S. 
W.. 141, 100 Tex.Cr. 489. (2) WHarlier 
cases have held that parol proof was 
admissible in the absence of objection 
(Chambers v. Wyatt, (Civ.App.) 151 
S.W. 864), (3) that evidence that de- 
fendant told a witness that he had 
been previously incarcerated for bur- 
glary was inadmissible, as original 
impeaching evidence (Fannin v. State, 
100. SW. 9169 61 Dex: Cr. (405 01.23) Ame 
Sake ps4, sLOp ide ReACN Spe 74 Ge) 
that, where a letter written at the dic- 
tation of accused to a fellow prisoner 
was introduced in evidence, and ob- 
jected to on the ground that it re- 
ferred to another offense of which 
accused had previously been indict- 
ed, such character of testimony hav- 
ing been already introduced, the let- 
ter was competent for the purpose 
of discrediting accused as a witness 
(Carmona y. State, (Cr.) 65 S.W. 928), 
or (5) that the error of admitting pa- 
rol evidence to show a conviction of 
crime was harmless, where the rec- 
ord was afterward admitted in evi- 
dence (Wilson y. State, (Cr.) 78 S.Ww. 
232). (6) On a trial for keeping a 
disorderly house, a statement by ac- 
cused to the grand jury that she had 
paid two fines for being ‘vag’’ was 
not pauEee ole to impeach’ her testi- 
mony. owman v. State, 164 S.W. 
846, 738 Tex.Cr. 194. mt 


16. State v. Vastine, 133 So. 389 
172 La. 137; Wright v. State, 281 §° 
W. 864, 108 Tex.Cr. 534. 7 


17. Ward v. State, 228 P. 8, 
Ok1.Cr. 362. ee ng 


18. Ward v. State, supra. 


[a] For example, in a prosecution 
for unlawful manufacture of intoxi- 
cating liquors, permitting the county 
attorney to dictate into the record a 
statement in the presence of the jury 
that accused had previously been con- 
victed in another county of violation 
of a prohibitory law, giving in sub- 
stance evidence leading to such prior 
conviction was prejudicial error, 
pets v. State,-27 Okl.Cr. 362, 298 Pp; 
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[§ 1121] (b) By Introduction of Record'®*—aa. 
Whenever the fact of conviction may be 
proved, the record is competent evidence of such 
fact,?° as is a properly authenticated copy thereof,?? 
and where no extended record has been made, the 
docket entries are admissible to prove a conviction.?? 


In General. 


Statutes restricting right to cross-examine an ac- 
cused relative to his commission of a crime have been 
held- not a restriction on proof of such fact by the 


record.22 


Where it is competent to prove conviction in for- 


19. 
sion of record see supra § 1102; 
infra § 1124. : 


20. U.S.—U. S. v. Biebusch, 1 F. 
2138, 1 McCrary 42. 


Ala.—Gordon vy. State, 36 So. 1009, 
140 Ala. 29. 


Ariz.m—Hadley v. State, 212 P. 458, 
Ariz. 23. 


Cal.—People v. Chin Mook Sow, 51 
Cal. 597. 


Ga.—Coleman v. State, 21 S.E. 124, 
94 Ga. 85; Georgia R. Co. v. Homer, 
73 Ga. 251; Wheeler vy. State, 61 S. 
BE. 409, 4 Ga.App. 325. 


Ill.—People v. Miller, 127 N.E. 58, 
292 Ill. 318. 


Ky.—Hayden v. Com., 131 S.W. 521, 
140 Ky. 634. 


Me.—State v. Knowles, 57 A. 588, 
98 Me. 429. 


Mich.—People v. De Camp, 109 N. 
W. 1047, 146 Mich. 538; Driscoll v. 
People, 11 N.W. 221, 47 Mich. 413. 


Minn.—State v. Adamson, 45 N.W. 
152, 43 Minn. 196. 


Mo.—State v. Payne, 122 S.W. 1062, 
223 Mo. 112; State v. Kennedy, 106 
S.W. 57, 207 Mo. 528; State v. Spivey, 
90 S.W. 81, 191 Mo. 87; State v. Minor, 
22 S.W. 1085, 117 Mo. 302. 


Neb.—Chapin vy. Noll, 224 N.W. 687, 
118 Neb. 318. 


N.Y.—People v. Cascone, 78 N.E. 
Dot - Sh aIN. Yanolig 20s NiY Cr. ibs 
People v. Satterlee, 5 Hun 167, 2 Cow. 
Cr. 438. : 


R.I.—Wilmot v. Bartlett, 
411. 


Tex.—Huff vy. McMichael, 127 S.W. 
574, 60 Tex.Civ.App. 379; Chambers 
v. State, (Cr.) 65 S.W. 192; King v. 
State; 123 S.W. 135, 57 Tex.Cr. 363. 


Wis.—Maxwell v. Johnson, 161 N. 
W. 736, 165 Wis. 462. 


[a] Of indictment, trial, and con- 
viction.— Where principal testimony 
for the state was given by prisoners 
in the penitentiary and reformatory, 
the records of the indictment, trial, 
and conviction of such witnesses 
were competent. People v. Miller, 
127 N.E. 58, 292 Ill. 318. 


21, Hutson v. Imperial Royalties 
Co., 5 P.(2d) 825, 184 Kan. 378, 85 A. 
L.R. 789 [aff in other respects 13 P. 
(2d) 298, 135 Kan. 718, and mod and 
second petition den 14 P.(2d) 658, 136 
Kan. 176]; Gulf, etc., R. Co. v. Gib- 
son, 93 S.W. 469, 42 Tex.Civ.App. 306. 


22. State v. Knowles, 57 A. 588, 98 

Me. 429. ; 
23. Com. v. Garner, 28 Pa.Dist. 164. 
24. See supra § 1055. 


25. State v. Folton, 147 N.W. 347, 
166 Iowa 181, 52 L.R.A.N.S. 919, Ann. 
Cas.1916E 727. 


Laying foundation for admis- 
and 


25 


110 A. 


WITNESSES 


sible. 


[§§ 1121-1122 


eign jurisdiction,?4 such conviction may be proved by 
a properly certified record.?® 


[§ 1122] bb. Sufficiency of Record To Be Admis- 
Where it is sought to prove the fact of convic- 
tion by introduction of the record, the documents of- 
fered must be sufficient and complete.?°® 
been held that neither the jail book,?7 commitment 
papers,?® nor prison record?® is admissible to prove 
conviction of crime, although in proof of such fact 


Thus it has 


it has been held propersto admit a page from the 


court docket.®° 


26. Conn.—Banach v.  Bohinski, 


139 A. 688, 107 Conn. 156. 


Ga.—Dogegett v. Simms, 4 S.E. 309, 
79 Ga. 253. 


Ill.— People v. Novak, 175 N.E. 551, 
343 Ill. 355; People v. Courtney, 138 
N.E. 857, 307 Ill. 441; People v. An- 
drae, 129 N.E. 178, 295 Ill. 445; Clif- 
ford v. Pioneer Fire-Proofing Co., 83 
N.B. 448, 232 Il}. 150 [aff 1385 Ill.App. 
417]; Kirby v. People, 15 N.E. 338, 123 
Ill. 436. 
oar v. Wagner, 237 S.W. 


Ae any 


Ohio.—Diegel v. State, 33 Ohio Cir. 
She 82 [aff 99 N.E. 1125, 86 Ohio St. 
310]. 


Pa.—American Bank v. Felder, 59 
Pa.Super. 166; Com. v. Duffy, 20 Pa. 
Dist. 507. 


Tex.—Pope v. State, 194 S.W. 590, 
81 Tex.Cr. 54. 


Vt.—Norton’s Adm’r v. Perkins, 31 
A. 148, 67 Vt. 2038. 


Wis.—kKirschner v. State, 
140. 


[a] For example (1) it is error tc 
admit a copy of only a part of the 
record of a previous conviction, con- 
sisting of the final judgment order 
only, for the purpose of affecting the 
credit of a witness. Kirby v. People, 
15 ONE 33,5123. T2436. 
emplification of docket entry, plea of 
guilty, and judgment thereon, is not 
admissible to discredit a witness as 
a convict, without either a transcript 
of the accusation or indictment, or, if 
lost, some evidence of their contents. 
Doggett v. Simms, 4 S.E. 909, 79 Ga. 
253. (3) A record which shows mere- 
ly that the witness was charged with 
having found stolen property, and 
that he was found guilty and fined, is 
not admissible to impeach the wit- 
ness, as it does not show that he was 
convicted of any crime. Norton’s 
Adm’r v. Perkins, 31 A. 148, 67 Vt. 203. 
(4) Alleged records of the city court, 
appearing tobe original complaints 
and warrants, but containing no rec- 
ord or statement of the disnosition 
of the cases except informal and 
fragmentary noteS or memoranda, 
written on the face of the file and un- 
signed by either judge or clerk of the 
court, were inadmissible to affect the 
credibility of defendant in a civil ac- 
tion as showing the conviction of a 
crime, and the defects could not be 
obviated by the testimony of the 
clerk ga banochsevea. bOninskine 1o0L aA. 
688, 108 Conn. 156. 


{b] Amnexing seal to wrong pa- 
per.—A record of the conviction of a 
witness of the crime of larceny, be- 
fore a recorder’s court, was properly 
excluded, where the seal of the court 
was annexed to the certificate of the 
judge, instead of being annexed to the 
record with the certificate of the 
clerk. Kirschner vy. State, 9 Wis. 140. 


§. Wis: 


(2) An ex-. 


[c] Failure to prove indictment 
and return thereof into court in con- 
nection with record of conviction of 
the witness as ground for impeach- 
ment renders the record insufficient 
and it is error to admit into evidence 
a copy of a part of the record omit- 
ting these parts. Clifford v. Pioneer 
Fire-Proofing Co., 83 N.E. 448, 232 Ill. 
150 [aff 135 Tll.App. 417]. 


[d] Record held sufficient.—(1) A 
record for purposes of impeachment 
sufficiently shows a conviction of the 
crime of rape where in the margin of 
the title of the record the words “in- 
dictment for rape” are employed and 
the judgment shows that accused was 
found guilty as charged in the indict- 
ment. Pioneer Fire-Proofing Co. v. 
Clifford, 135 Ill.App. 417 [aff 83 N.E. 
448, 232 Ill. 150]. (2) Where a judg- 
ment of conviction of a crime was in- 
troduced to impeach accused, it was 
no valid objection that the judgment 
failed to use the word “county” in 
referring to the jail in which accused 
was to be confined, a verdict fixing 
confinement in jail as the penalty 
meaning the county jail of the county 
of trial. Melhman\. State, 244 S.W. 
523, 92 Tex.Cr. 455. 


27. Wilson y. State, 
S.W. 232. 


[a]. Jail book is not record and is 
not admissible if objected to. Wilson 
v. State, (Tex.Cr.) 78 S.W. 232. 


28. People v. Maloney, 268 P. 472, 
92 Cal.App. 871; State v. Payne, 34 
P. 317, 6 Wash. 563. 


[a] Not competent evidence.—A 
warrant of commitment and the jail 
record are not competent evidence to 
establish a conviction of crime. State 
v. Payne, 34 P. 317, 6 Wash. 563. 


[b] Proper procedure is to intro. 
duce record of judgment and not of 
commitment to a penal institution in 
order to prove conviction. People v. 
Maloney, 268 P. 472, 92 Cal.App. 371 
(holding also that no prejudicial er- 
ror resulted from admission in evi- 
dence of the commitment). 


29. Bartholomew v. People, 104 Ill. 
601, 44 Am.R. 97. 


30. Buckley v. Spirt, 148 A. 844, 
108 Conn. 733. 


[a] Illustration.—A page from the. 
criminal docket of the city court, 
signed by the clerk thereof, naming 
plaintiff in a civil action as the per- 
son charged, specifying the nature 
of the complaint, stating plaintiff’s 
plea as defendant therein, finding him 
guilty, ordering him to pay the stat- 
ed fine and costs,,and to stand com- 
mitted to jail thifty days until com- 
pliance with judgment, and contain- 
ing an entry of the payment of the 
gross amount of the fine and costs, 
was admissible as record of judgment 
of a conviction for the purpose of 
oe eee ee pt tats as a 
witness. uckley vy. irt, 143 
108 Conn. 734.0 - eae 


(Tex.Cr.) ‘78 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 1123] cc. Record as Best or Only Competent 
It has been said that the 


Evidence of Conviction. 


record is the best evidence of conviction.** 
thorities have broadly held that the record is the 
only competent evidence of conviction,®? or that no 
other evidence is permissible if the point is raised 
by due and timely objection,?* denying the right to 
prove such fact by cross-examination of the witness** 
or by the oral testimony of another witness,*® al- 
though other authorities deny that the record is the 
only competent evidence of conviction,*® and permit 
such fact to be proved by oral testimony of another 
witness where the record is not available,’7 or hold 
that in the absence of regulatory statute conviction 


31. Ariz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 


Ga.—Howard v. State, 86 S.E. 540, 
144 Ga. 169. 


Ill.—People v. Goodman, 
429, 283 Ill. 414. 


Ind.T.—Leftridge v. U. S., 6 Ind. T. 
305, 97 S.W. 1018. 


Tex.—Kansas City, M. & O. Ry. Co. 
of Texas v. Foster, (Civ.App.) 38 S.W. 
(2d) 391. 


“The judgment of the court in 
which conviction was had is the high- 
est evidence of the fact, and should 
be produced.” Howard v. State, su- 
pra. 


{a] For example, it was proper in 
a criminal case to permit a witness 
to testify that a certain person was 
under indictment in a specified court, 
the record being the best evidence. 
meLpees v. U. S., 97 S.W. 1018, 6 Ind. 
T. 306. 


119 N.E. 


32. U.S.—Bolling v. U. S., 18 F. 
(2d) 863; Bise v. U. S., 144 F. 374, 74 
G@CAK1, T Ann-Cas.-165. 


Cal.—People v. Buckner, 4 P. 489, 


65 Cal. xx; People v. Schenick, 4 P. 
675, 65 Cal. 625; People v. Reinhart, 
39 Cal. 449. 


Conn.—Morris Joseloff Co. v. Spirt, 
117 “ALY 56235 97 Conny 4475" Halll -v. 
Brown, 30 Conn. 551. 


Ga.—Howard v. State, 86 S.E. 540, 
aig Ga. 169; Johnson vy. State, 48 Ga. 
16. 


Ill.— People v. Boneau, 158 N.E. 431, 
327 Ill. 194; McKevitt v. People, 70 
N.E. 698, 208 Ill. 460; Bartholomew 
v. People, 104 Ill. 601, 44 Am.R. 97; 
Daxanbeklar v. People, 93 Ill.App. 553; 
Burke y. Stewart, 81 Ill.App. 506. 


Mass.—Commonwealth v. Danton, 
137 N.E. 652, 243 Mass. 552; Common- 
wealth v, Homer, 127 N.B. 517, 235 
Mass. 526; Com. v. Walsh, 82 N.E. 
19, 196 Mass. 369, 124 Am.S.R. 559, 
13 Ann.Cas. 642 [foll Com. v. Sulli- 
van, 36 N.E. 583, 161 Mass. 59; Com. 
v. Quin, 5 Gray 478]. 


Mo.—State v. Brent, 138 S.W. 874, 
100 Mo. 531; State v. Rugan, 68 Mo. 
214 [foll State v. McGraw, 74 Mo. 
573]; Berman v. Hoke, 61 Mo.App. 
376. 

RMA v. Brooks, 13 N.H. 
92. 


N.Y.—Newcomb v. Griswold, 24 N. 
Y. 298; Tifft v. Moor, 59 Barb. 619; 
Matter of Real, 55 Barb. 186, 7 Abb. 
Pr.N.S. 26. 


“The conviction of a witness of a 
crime can be shown to affect his cred- 
ibility only by the record of his con- 
viction.” Commonwealth yv. Danton, 
137 N.E. 652, 243 Mass. 552. 


33. Looney v. People, 81 Ill.App. 
370; Commonwealth v. Bonner, 97 


Mass. 587. , 


. 
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Some au- 


34. See supra § 1097. 


35. Commonwealth v. Homer, 127 
N.E. 517, 235 Mass. 526; State v. Al- 
lison, 51 S.W.(2d) 51, 830 Mo. 7738, 85 
VAC TE ATA. 


[a] For example, admitting testi- 
mony of an impeaching witness, with- 
out record of conviction, Showing 
that a defense witness in a murder 
prosecution had been convicted of 
murdering her husband, was reversi- 
ble error. State v. Allison, 51 S.W. 
(2d) 51, 330 Mo. 778, 85 A.L.R. 471. 


86. Dotterrer v. State, 88 N.E. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846; Com- 
monwealth v. Racco, 73 A. 1067, 225 
Pa. 113, 183 Am.S.R. 872; Moberg v. 
Scott, 175 N.W. 559, 42 S.D. 372; Jack- 
son v. State, 280 S.W. 886, 103 Tex.Cr. 
258; Reeves v. State, 252 S.W. 781, 
95 Tex.Cr. 28. 


[a] Where impeachment of wit- 
ness only is object, the best evidence 
rule does not require that judgment 
of prior conviction be produced. Jack- 
rahe oe State, 280 S.W. 836, 103 Tex. 

re . 


[b] In Tllinois (1) in criminal 
cases, the fact of conviction may be 
proved only by the record or a certi- 
fied copy thereof. People v. Novak, 
175 N.H. 551, 343 Ill. 355; People v. 
Alvis, 174 N.E. 527, 342 Ill. 460; Peo- 
ple v. Lehner, 157 N.E. 211, 326 Ill. 
216; People v. Parks, 151 N.E. 563, 
321 Ill. 143; People v. Decker, 141 
N.E. 710, 310 Ill. 234; People v. Bro- 
camp, 138 N.E. 728, 307 Ill. 448; Peo- 
ple v. Goodman, 119 N.E. 429, 283 Ill. 
414; Bartholomew v. People, 104 Ill. 
601; People v. Spain, 157 Ill.App. 49; 
People v. Maas, 154 Ill.App. 11. Com- 
pare O’Donnell v. People, 79 N.E. 639, 
224 Til. 218, 8 Ann.Cas. 123; Simon 
v. People, 36 N.H. 1019, 150 Ill. 66 
(holding that, in the absence of prop- 
er objection, the fact of conviction 
may be proved by parol): (2) But 
under statute, in a civil case the rec- 
ord is not the only competent proof 
of conviction. Bailey v. Beall, 96 N. 
E. 567, 251 Ill. 577; Gage v. Hddy, 47 
N.E. 200, 167 Ill. 102. See McCormick 
v. Decker, 193 Ill.App. 451. 


37. Commonwealth v. Williams, 
160 A. 602, 307 Pa. 184; Common- 
wealth v. Racco, 73 A. 1067, 225 Pa. 
113, 183° Am:S.R. 872. 


38. Hadley v. State, 
462, 25 Ariz. 23. 


“The general rule, in the absence 
of a statute regulating the matter, 
when a defendant offers himself as a 
witness, is that it may be shown, ei- 
ther by the record or on cross-exam- 
ination, that he has suffered previous 
conviction of a felony or felonies. 
Hither method is permissible.’’ Had- 
ley v. State, supra. 


39. See supra § 1097. 


40. Idaho.—State vy. Alvord, 271 P. 
322, 46 Idaho 765. 


212 P. 458, 
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may be proved either by the record or by admission 
on cross-examination,*® and where regulatory stat- 
utes have broadened the scope of cross-examina- 
tion,®® it is generally held that either of such methods 
is proper to prove conviction.*° 


[§ 1124] dd. Introduction of Record after Admis- 
sion or Denial of Conviction on Cross-Examination. 
Modern statutes very generally allow the witness to 
be cross-examined as to conviction of erime.*+ 


Where witness admits that he has been convicted, 
some authorities hold that the record becomes inad- 
missible for purposes of impeachment,*? although 
other authorities hold it admissible if offered.*? 


Ky.—Hayden v. Commonwealth, 
131 S.W. 521, 140 Ky. 634. 


Pes vhs. v. Johnson, 192 S.W. 


N.Y.—Derrick v. Wallace, 112 N.E. 
440, 217 N.Y. 520. 


Okl.—Forester v. State, 252 P. 861, 
36 Okl.Cr. 111; Smith vy. State, 171 P. 
341, 14 Okl.Cr. 348. 


Wis.—Benedict v. State, 208 N.W. 
934, 190 Wis. 266. 


41. See supra § 1097. 


42. Stack v. General Baking Co., 
223 S.W. 89,'283 Mo. 396; Myles v. St. 
Louis Public Service Co., (Mo.App.) 
52 S.W.(2d) 595; State v. Hamilton, 
176 N.W. 773, 171 Wis. 2038. 


[a] IlUustration.—In a prosecution 
for murder, it was improper to intro- 
duce in evidence a printed case in the 
law reports pertaining to a decision 
of the supreme court of another state 
discharging defendant from imprison- 
ment on a conviction of felony in such 
state, where the conviction referred to 
was admitted by defendant on his 
trial. State v. Hamilton, 176 N.W. 
Ue, Vaile WiS..20 36 f 


[b]_ Where witness explains plea 
of guilty.—Introduction of the record 
of a former conviction was not error 
where accused, although admitting 
the prior conviction, testified that he 
entered the plea of guilty in the for- 
mer proceeding to clear another, such 
record being proper as rebuttal. State 
v. Burke, 215 P. 31, 124 Wash. 632. 


43. Rollings v. State, 49 So. 329, 
160 Ala. 82; People v. Craig, 235 P. 
721, 196 Cal. 19; Underwood vy. Cray, 
108 A. 513, 94 Vt. 58 [petition dism 
111 A. 509, 94 Vt. 402]. Compare Long 
v. State, 36 N.W. 310, 23 Neb. 33 (hold- 
ing that, where the fact that a witness 
had been convicted of a felony ap- 
peared beyond question from his own 
testimony, and other evidence intro- 
duced, the refusal of the court to ad- 
mit the record of such conviction was 
not error, or, if erroneous, was with- 
out prejudice). 


fa] lustration.—Although the 
usual manner of proving a prior con- 
viction is to ask the witness if he has 
not been convicted of a felony, and if 
he denies that he has been so convict- 
ed, to produce a copy of the judgment 
of conviction, and, if he answers in 
the affirmative, to ask him of what 
specific crime he was convicted; but 
where the witness admitted on cross- 
examination that he had been con- 
vieted of a felony, it was proper, at 
the close of cross-examination, to ad- 
mit a certified copy of the judgment 
of conviction rather than to elicit 
from the witness the specific felony 
of which he had been convicted. Peo- 
ple v. Craig, 235 P. 721,196 Cal. 19. 


[b] Unnecessary but permissible 
practice.—Where a witness admits 
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Where witness denies conviction when cross-exam- 
ined, he may be contradicted by the record,** if of 
probative foree,*® and, it has been held, only by the 


record.*® 


Where witness admits conviction of one and denies 
conviction of more than one crime, the record may be 
introduced to show, for purposes of impeachment, 
that he has been convicted of more than one crime.*? 


[§ 1125] ee. How Much of Record Admissible. 
The proof should consist of the record of conviction 
o¥ judgment only,*® and not the full record of the 
case,*® details of evidence,®° printed case in the law 
reports,°! nor judicial opinions rendered in the 


case.>? 


[§ 1126] (c) Identification of Witness as Person 
Named in Record. In the absence of due identifica- 
tion of a witness as the same person mentioned in a 


having been convicted, it may not be 
necessary to produce the record, but 
it is not error to receive it. Under- 
wood v. Cray, 108 A. 513,94: Vt. 58 
[petition dism 111 A. 509. 94 Vt. 402]. 


44, Fla.—Martin v. State, 98 So. 
827, 86 Fla. 616. 


Mo.—State vy. Sovern, 125 S.W. 768, 


225 Mo. 580; Myles v. St. Louis Pub- 
ue Service Co., (App.) 52 S.W.(2d) 
595. 


Ohio.—Harper v. State, 140 N.E. 


364, 106 Ohio St. 481. 
Or.—State v. Goodloe, 24 P.(2d) 28. 


Utah.—State v. Johnson, 287 P. 909, 
913, 76 Utah 84. 


“There are authorities to the effect 
that a conviction may be shown only 
by record. However, we believe the 
weight of authority to be that a wit- 
ness, upon his cross-examination, may 
be asked concerning such a conviction, 
and, if he denies it, the record may be 
produced to show it.” State v. John- 
son, supra. 


[a] Illustrations.—(1) Where de- 
fendant prosecuted for assault and 
robbery while armed with a danger- 
ous weapon testified to his previous 
conviction and forfeiture of parol, a 
judgment order of the superior court 
corroborating such testimony was 
properly admitted for cross-examina- 
tion and for impeachment. State v. 
Goodloe, (Or.) 24 P.(2d) 28. (2) Tf, 
on cross-examination of defendant in 
a criminal prosecution, he denies his 
conviction of a crime under the state 
or federal laws, the proper record of 
the conviction, duly authenticated, 
may be offered by the state in rebut- 
tal as bearing on his credibility. 
Harper v. State, 140 N.E. 364, 106 Ohio 
St. 481. 


45. Stack v. General Baking Co., 
223 S.W. 89, 283 Mo. 396. 


{a] Presumption not evidence.— 
Where a witness testified that he was 
not the James Carroll who was con- 
victed of petty larceny, but that 
it was an uncle, the record of the con- 
viction of a James Carroll was not 
admissible in evidence, under Rev. St. 
(1909) § 6388, on the ground that 
identity of names was prima facie 
evidence of identity of persons, such 
presumption disappearing in the face 
of the witness’ testimony. Stack v. 
General Baking Co., 223 S.W. 89, 283 
Ma. 396. 


46. Vanderpool v. State, 211 N.W. 
605, 115 Neb. 94. 
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record of conviction of crime, such record is not ad- 
missible to impeach the witness. 
a prima facie case of identity has been shown, the 


Where, however, 


record of conviction is admissible,°* and on proper 


him,®® 


identification the record of conviction of a witness 
under a different name may be admitted to impeach 
Where defendant denies that he has been 
convicted of crimes, and it is desired to impeach him 


as a witness by record evidence of his convictions, it 


is proper to introduce competent evidence to identify 
defendant as the same person who has suffered such 
convictions,®*® but identification may not be establish- 
ed by incompetent evidence.>? 
firmed®® and denicd®® that a defendant in a criminal 


It has been both af- 


ease who testifies in his own behalf may be interro- 


47. State v. Turner, 196 P. 638, 115 
Wash. 170. 


[a] MTlustration.—In a prosecution 
for a violation of the liquor laws, 
where defendant testified that he had 
previously been eenvicted of one like 
offense, but not of two, exhibits con- 
taining certified copies of the record 
on two prior convictions on two pleas 
of guilty on the same day of like of- 
fenses were admissible under Reming- 
ton & B. Code § 2290, for the purpose 
of affecting defendant’s credibility. 
ovate v. Turner, 196 P. 638, 115 Wash. 
170. 


48. Petro v. State, (Ind.) 184 N.E. 
710; Farrell v. Phillips, 123 N.W. 117, 


119, 140 Wis. 611. 


49. Farrell v. Phillips, supra. 


“Fiven if it were proper under the 
section named to prove conviction for 
contempt of court by the record, the 
proof should consist of the record of 
the conviction or judgment alone, and 
not the full record of the case, which 
may well contain matters and charg- 
es, derogatory in their nature, well 
calculated to prejudice the jury, but 
which in fact are no'part of the judg- 
ment and may never have been prov- 
ed.’”” Farrell v. Phillips, supra. 


50. State v. Danna, 129 So. 154, 155, 
170 La. 755; Parker v. Hamilton, 154 
P. 65, 49 Okl. 693. 


“Clearly, the details of the evidence 
upon which the conviction has been 
secured are immaterial and inadmis- 
sible.” State v. Danna, supra. 


{a] Facts recited in judgment.— 
Where evidence of a witness’ convic- 
tion in a foreign state has been ad- 
mitted, it is not error to exclude facts 
recited in the judgment and relating 
to the conviction, but offered to con- 
tradict the witness’ testimony as to 
the facts on which the conviction was 
had. Parker v. Hamilton, 154 P. 65, 
49 Okl. 693. 


51. State v. Hamilton, 
Riss) Lal WAS.) 20a. 


52. Mannix y. Portland Telegram, 
(Or.) 23 P@d) 138: 


53. Myles v. St. Louis Public Serv- 
ice Co., (Mo.App.) 52 S.W.(2d) 595. 


[a] For example, where plaintiff 
sued as “Hazel Myles,’”’ conviction of 
larceny of ‘‘Hazel Miles” was inad- 
missible to impeach plaintiff, with- 
out establishing that she was the per- 
son named in the record of conviction. 
Myles v. St. Louis Publie Service Co., 
(Mo.App.) 52 S.W.(2d) 595. 


176 N.W. 


gated as to his identity with the*person named in a 
record of conviction of crime introduced in evidence 
to affect his credibility. 


54. People v. Schanda, 185 N.E. 183, 
352 Ill. 36; People v. Lawson, 163 N.E. 
149, 331 Ill. 380; Ayers v. Ratshesky, 
101 N.E. 78, 213 Mass. 589; State v. 
Taylor, (Mo.) 274 S.W. 47; Com. v. 
Garner, 28 Pa.Dist. 164. 


[a] Illustration.—In an action for 
personal injuries by negligence of a 
chauffeur of Boston, a record of the 
district court of Northern Norfolk of 
the conviction of a chauffeur of the 
same name, and described as of Bos- 
ton, for running an automobile while 
intoxicated, taken with the fact that 
he had been arrested near the garage 
where defendant kept his machine, 
was properly admitted to impeach the 
chauffeur’s testimony. Ayers v. 
Ratshesky, 101 N.E. 78, 213 Mass. 589. 


55. Commonwealth v. Borasky, 101 
N.E. 377, 214 Mass. 3138. 


56. West v. State, 208 P. 412, 24 
Ariz. 1237. 
[a] For example, where defendant 


on cross-examination denied he had 
been convicted more than once, evi- 
dence on behalf of the state, iden- 
tifying defendant as the one who had 
been convicted on other occasions un- 
der different names, if otherwise com- 
petent, was admissible. West v. 
State, 208 P. 412, 24 Ariz. 237. 


[b] Photographs and finger prints, 
when properly identified or proved, 
may be admitted to identify defendant 
as the person convicted in the records. 
West v. State, 208 P. 412, 24 Ariz. 237. 


57. West v. State, supra. 


[a] Prison record and hearsay.— 
Even though accused denied previous 
convictions, evidence of his prison 
record under such convictions had no 
tendency to identify him as the in- 
dividual convicted, and a letter from 
prison officials, transmitting records, 
photographs, and finger prints, which 
would have aided in identification, 
was hearsay, so that the admission 
of such evidence was plainly error. 
West v. State, 208 P. 412, 24 Ariz. 237. 


58. Thompson v. State, 14 So. 878, 
100 Ala. 70; State v. Clark, 147 N.Ww. 
152, 166 Iowa 123; Com. v. Sullivan, 
23 N.H. 47, 150 Mass. 315. 


{a] For example, the state may be- 
allowed to recall “defendant, and ex- 
amine him as to his identity with the 
person convicted, Thompson v. State, 
14 So. 878, 100 Ala. 70. 


59. Com. v. Snyder, 40 Pa.Co. 215 
(to the effect that the state must es- 
tablish identity independently and not 
by cross-examination of defendant). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Identity of name. Some authorities hold that 
identity of the name of the witness with that of the 
person mentioned in the record of conviction is suffi- 
cient to raise a presumption of identity of such par- 
ties as one and the same person rendering the record 
admissible for purposes of impeachment.®® It has 
been said, however, that such presumption is weak,°? 
and rebuttable,*? and there is authority flatly denying 
the existence of any such presumption as arising from 
identity of name alone.** Where the name is mere- 
ly similar but not identical, no such presumption ex- 
ists:°* 


Evidence of identity as preliminary. It has been 
held proper to admit evidence to identify the witness 
as the person against whom certain proceedings had 
been instituted as preliminary to offering such pro- 
ceedings in evidence.*®® 


[§ 1127] (4) Evidence of Accusation or Indict- 
ment. Where it is competent to prove that the wit- 
ness has been charged or indicted for a crime,°® the 
best evidence of the fact is the record,®* which must 
be in proper form,*® and, if otherwise sufficient, is 
admissible on proper identification of the witness as 
the person charged or indicted,°® or the witness may 
be asked while on the stand if he has been indicted,*° 
but it is not competent to prove the indictment of 
one witness by interrogation of another witness.71 
An indictment not otherwise admissible may be in- 
troduced in evidence where offered with, and in ex- 
planation of, a judgment of conviction,’? or in con- 
nection with eross-examination.** Testimony of an 
impeaching witness that an accused is a fugitive from 
justice may not be introduced to attack the latter’s 
credibility in the absence of proper proof of convic- 
tion or of indictment or similar formal charge filed 
against the witness under attack.7* 


60. Ala.—Boyd v. State, 43 So. 204, 
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[§ 1128] (5) Cumulative Evidence. The fact 
that a defendant has already successfully attacked 
the character of the state’s witness for truth and 
veracity does not preclude him from introducing cu- 
mulative testimony.*® 


[§ 1129] g. Sufficiency of Evidence. It is not es- 
sential to the successful impeachment of a witness 
that the impeaching witnesses should state that they 
would not believe him under oath.7® When the gen- 
eral moral character of a witness has been stated 
to be bad, the effect of such impeaching evidence is 
not, as a matter of law, wholly destroyed by showing 
on ecross-examination that the reports referred to his 
character, relative to a particular vice." Where the 
reputation of a witness is impeached, a charge that, 
in weighing the impeaching testimony, the jury are 
to consider whether the persons giving it know the 
witness well, and the community in which he lives, 
and whether they are able to judge as to what his 
general reputation in the neighborhood is, and that 
the individual opinions of such persons do not go 
to make up a man’s character, is proper.’ While 
bad reputation may be proved by the testimony of 
one witness, the production of a single witness to 
prove such reputation will not usually be satisfac- 
tory as an impeachment;*® and it would seem that, 
where a witness is called to contradict another, his 
further testimony that the latter is of bad character 
and unworthy of belief would add no force to the 
impeachment through contradiction.*° A showing as 
to the reputation of a witness among the police of- 
ficers of a small town is not sufficient to establish 
his general reputation.81 The weight of testimony 
as to a witness’ reputation just before the commenee- 
ment of a pending suit is materially lessened by the 
fact that the reports impeaching his reputation grew 
out of the subject-matter of the suit.8? The testi- 


Hutson v. Imperial Royalties 


150 Ala. 101. 


Il]l.—People v. Schanda, 185 N.E. 
183, 352 Ill. 36;. Clitford v. Pioneer 
Fire-Proofing Co., 83 N.E. 448, 232 Ill. 
150 [aff 135 Ill.App. 417]. 


Kan.—Bayha v. Mumford, 49 P. 601, 
58 Kan. 445. 


Mo.—State v. Taylor, 274 S.W. 47. 


Wis.—Colbert v. State, 104 N.W. 61, 
125 Wis. 423. 


61. Myles v. St. Louis Public Serv- 
ice Co., (Mo.App.) 52 S.W.(2d) 595. 


62. Boyd v. State, 43 So. 204, 150 
Ala. 101; Myles v. St. Louis Public 
Saba Co., (Mo.App.) 52 S.W.(2d) 
95. 


63. Ayers v. Ratshesky, 
78, 80, 213 Mass. 589. 


“The good name of a witness is 
precious to him. It is important in 
the administration of justice that his 
eredibility should not be made the 
subject of adverse comment without 
some foundation in evidence. In the 
light of our decisions and of these 
principles, bald identity of name with- 
out other confirmatory facts or cir- 
cumstances is not enough to indicate 
identity of person.” Ayers v. Rat- 
shesky, supra. 


64. Myles v. St. Louis Public Serv- 
fce Co., (Mo.App.) 52 S.W.(2d) 595. 

[a] “Hazel M-i-l-e-s” and “Hazel 
M-y-l-e-s” are not identical names 
within the rule that identity of the 
name of a witness and that of a per- 


. 


101 N.E. 


proof of identity of the person to ren- 
der a record of conviction admissible 
to impeach the witness. Myles v. St. 
Louis Public Service Co., (Mo.App.) 
52 S.W.(2d) 595. 


65. O’Connell v. Dow, 66 N.E. 788, 
182 Mass, 541 (so holding as to disbar- 
ment proceedings). 


66. See supra § 1045. 


67. Ward v. State, 146 S.W. 931, 
Gor Tex1Orn aie 


68. State v. Leopold, 
110 ;@onn, 552 Taylor, v. State; 
Cr.) 56 S.W.(2d) 646. 


[a]. Unsigned original complaint 
charging violation of a liquor law is 
not admissible to impeach the wit- 
ness, as to be admissible such com- 
plaint should have been signed by ei- 
ther the judge or the clerk of court. 
Bente v. Leopold, 147 A. 118, 110 Conn. 


69.. Taylor v. State, (Tex.Cr.) 56 S. 
W.(2d) 646. 


70. Ward v. State, 146 S.W. 931, 66 
Tex.@r.313. 


71. Ward v. State, supra. 


[a] For example, another witness 
could not testify that he had heard 
that a particular witness had been in- 
dicted for a rape, a copy of the in- 
dictment being the best evidence of 
that fact, unless the witness himself 
was questioned thereon. Ward v. 
State, 146 S.W. 981, 66 Tex.Cr. 313. 


147 A. 118, 
(Tex. 


Cou, ber PAC2G) 2980 Lobe keones Chee tee 
5 P.(2d) 825, 134 Kan. 378, 85 A.L.R. 
789, mod in other respects and motion 
den 14 P.(2d) 658, 186 Kan. 176]. 


73. State v. Huffman, 99 N.E. 295, 
86 Ohio St. 229, Ann. Cas.1913D 677; 
Driver v. State, 285 S.W. 312, 105 Tex. 
Cr. 29; Lee v. State, 73 S.W. 407, 45 
Tex. Cr. 51; Brazos v. State, (Tex.Cr.) 
33 S.W. 540. 


74. Jackson v. State, 163 N.E. 
29 Ohio App. 416. 


75. Browder v. State, 18 S.W. 197, 
30 Tex.App. 614. 


76. Mitchell v. State, 10 So. 
94 Ala. 68; People v.-Tyler, 35 Cal. 
Doo Laclede Bank v. Keeler, 109 Tll. 
385; Wright v. Paige, 36 Barb. (N.Y.) 
438 [aff 3 Keyes 581, 3 Transcr.A. 134, 
33 How.Pr. 618 note]. 


77. State v. Woodworth, 21 N.W. 
490, 65 Iowa 141. 


78. Oberholtzer v. Heist, 16 A. 804, 
2 Mon. (Pa.) 396. 


79. Wafford v. State, 44 Tex. 439 
{foll Rider v. State, 9 S.W. 688, 26 
Tex.App. 334; Butler v. State, 3 Tex. 
App. 48]. 


eee of witnesses see supra § 
a 


80. Porter v. Ferguson, 4 Fla. 102. 


81. People v. Markham, 30 P. 620, 
64 Cal. 157, 49 Am.R. 700. 


62. Amidon v. Hosley, 


626, 


518, 


54 Vt. 25, 
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mony of two witnesses to acts by accused constitut- 
ing bribery is not impeached by that of six witness- 
es from the localities where the two live, to the ef- 
fect that they bear a bad reputation for truth, when 
the six are the political opponents of the two, and 
some of them have had personal differences with the 
two, and others testified that they had a good opin- 
ion of the two until they testified to the bribery.®* 
A bad reputation for truth and veracity cannot be 
established by proof of a good reputation for truth 
and integrity of the opposing witness.** 


Where witness admits his conviction on cross-ex- 


83. In re Wellcome, 59 P. 445, 23 
Mont. 450. 

Sad Com. v. Hazlett, 14 Pa.Super. 
852. 

85. U.S.—Fire Ass’n of Philadel- 


phia v. Weathered, 62 F.(2d) 78. 


Cal.—People v. Chin Mook Sow, 51 
Cal. 597; People v. Kenford, 199 P. 
64, 52 Cal.App. 508. 


Del.—State v. Grant, 133 A. 790, 33 
Del. 195. 


Fla.—Roberson v. State, 24 So. 474, 
40 Fla. 509. 


Ind.—Dotterer v. State, 88 N.E. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846. 


Ky.—Hayden v. Com., 131 §.W. 521, 
140 Ky. 6384; Mitchell v. Com., 64 S.W. 
751, 23 Ky.L. 1084. 


Md:-—McLaughlin v. Mencke, 30 A. 
603, 80 Md. 83. 


Minn.—State v. Adamson, 45 N.W. 
152, 43 Minn. 196. 


Mo.—State v. Spivey, 90 S.W. 81, 
191 Mo. 87; State v. Martin, 28 S.W. 
12, 124 Mo. 514; State v. Taylor, 24 
S.W. 449, 118 Mo. 153; State v. Miller, 
meee: 832, 1051, 14 S.W. 311, 100 Mo. 
606. 


N.Y.—People v. Cascone, 78 N.E. 
287 L8p NEY Bol 7, 420° NEY Cri A} 
Spiegel v. Hays, 22 N.H. 1105, 118 N.Y. 
660, 2 Silv.A. 428. 


Ohio.—Andrews y. State, 33 Ohio 
Cir.Ct. 564; Diegel v. State, 33 Ohio 
CinGt.782. 


Tex.—Keaton v. State, 57 S.W. 1125, 
41 Tex.Cf. 621; Bratton v. State, 31S. 
Wea 019,134 Tex.Cre 477: 


W.Va.—State v. Hill, 
52 W.Va. 296. 


“Tf he’ admits that he has been so 
convicted, the production of the rec- 
ord at a later stage of the trial is 
usually considered unnecessary}; 
though this is probably within the 
discretion of the cross-examining at- 
torney.’’ State v. Grant, 133 A. 790, 
83 Del. 195, 197. 


86. Sustaining witness as to credi- 
bility generally see supra § 948. 


Competency of impeaching witness 
see supra §§ 1103-1107. 


87. Attack by: 
Contradiction see infra § 1361. 


Proof of contradictory statements see 
infra §§ 1329-1337. 


ss. U.S.—Ford v. U. S., 3 F.(2d) 
104 [overr on other grounds 256 F. 
207, 167 C.C.A. 423]. 


Ala.—Phillips v. AShworth, 124 So. 
519, 220 Ala. 237; Hodges v. Davis, 
75 So. 300, 199 Ala. 685; Birmingham 
R., etc., Co. v. Ellard, 33 So. 276, 135 
Ala. 483; Henderson vy. State, 95 So. 


43 S.E. 160, 


WITNESSES 


57, 19 Ala.App. 87. 


Ark.—Lockett v. State, 207 S.W. 55, 
136 Ark. 473. 


Ga.—Allen v. State, 105 S.E. 369, 
150 Ga. 706; Surles v. State, 97 S.EH. 
538, 148 Ga. 587; Harper v. State, 87 
S.B. 808, 17 Ga.App. 561. 


Ky.—Shields v. Conway, 
340, 183 Ky. 35. 


hinds uaa v. 


117 S.W. 


Mooers, 6 Gray 


Mo.—Orris, v..Chicago, R. I. & P. 
Ry TCO: bala SoM.) clade 279 vLOs ks 
Milan Bank v. Richmond, 139 S.W. 352, 
235 Mo. 5382; McDonnell v. Cornelison, 
(App.) 25 S.W.(2d) 558; Fulkerson 
v. Murdock, 53 Mo.App. 151. 


Mont.—State yv. Jackson, 230 P. 370, 
71 Mont. 421. 


Okl.—Bartlesville First Nat. Bank 
v. Blakeman, 91 P. 868, 19 Okl. 106, 12 
L.R.A.N.S. 364. 


Pa.—Costello v. Long, 62 Pa.Super. 
13. 


Tex.—San Antonio & A. P. Ry. Co. 
v. Nappier, (Civ.App.) 141 S.W. 564; 
Missouri, K. & T. Ry. Co. of Texas 
v. Williams, 133 S.W. 499, 63 Tex.Civ. 
App. 368; Roberts v. State, 35 S.W. 
(2d) 175, 117 Tex.Cr. 418; Johnson v. 
State, 213 S.W. 667, 85 Tex.Cr. 479; 
Clay v. State, 180 S.W. 277, 78 Tex. 
Cr. 141; Wisnoski v. State, 153 S.W. 
316, 68 Tex.Cr. 382; Pettis v. State, 
150 S.W. 790, 68 Tex.Cr. 221; Allen 
v. State, 141 S.W. 983, 64 Tex.Cr. 225; 
Hill v. State, 106 S.W. 145, 52 Tex. 
Cr. 241; Smith vy. State, 100 S.W. 924, 
51 Tex.Cr. 137. 


[a] Favorable testimony.—Where 
a witness is asked a question, in order 
to attack his credibility, but the an- 
swer is favorable to himself, it is not 
proper to introduce evidence as to his 
general reputation for truthfulness. 
Costello v. Long, 62 Pa.Super. 13. 


{b] Evidence not amounting to 
impeachment.—(1) Proof by the state 
of a statement made by defendant, 
which was of an incriminating nature, 
before he had been examined as a wit- 
ness, is not an attack on his character 
for truth and veracity, entitling him 
to introduce proof of good character 
in that respect. Henderson v. State, 
95 So. 57, 19 Ala.App. 87. (2) Proof 
that a witness had made material 
false statements, which are relied on 
as proving him unworthy of credit, 
will not authorize the party calling 
him to introduce evidence of his gen- 
eral reputation for truth. Brown v. 
Mooers, 6 Gray (Mass.) 451. (3) De- 
fenses of arson and false swearing as 
to amount of loss, with evidence in 
support, in an action on a fire policy, 
are not an impeachment of plaintiff, 
allowing of evidence of good repute. 
Kelly v. American Cent. Ins. Co., 178 


*By GEORGE BALLUFF JR. (§§ 1130-1142). 
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amination, this ‘is sufficient, and the production of 
the record is not necessary.®® 


[§ 1130] 7. Sustaining Character of Impeached 
Witness***—a, Grounds for Introduction of Sustain- 
ing Evidence’’—(1) In General. The character or 
reputation of a witness must be attacked or impeach- 
ed before testimony sustaining his character or rep- 
utation can be admitted,®® but it is not necessary that 
character witnesses for impeachment purposes should 
first be introduced if the veracity or character of the 
witness has been substantially impeached in other 
ways,®® especially if he is a stranger in the county 


S.W. 282, 192 Mg.App. 20. (4) Evi- 
dence that plaintiff attempted to sub- 
orn witnesses does not warrant proof 
of his general reputation for veracity. 
Fulkerson vy. urdock, 53 Mo.App. 
151. (5) Temporary mental impair- 
ment, as from intoxication, is not im- 
peachment of moral integrity, to ad- 
mit proof of witness’ reputation for 
truth and veracity. Roberts v. State, 
35 S.W.(2d) 175, 117 Tex.Cr. 418. (6) 
Testimony that state’s witness was 
intoxicated and said he had shot three 
officers has been held not such im- 
peachment as to justify the state in 
proving his reputation for truth and 
veracity. Roberts v. State, supra. 
(7) Where the undisputed evidence 
showed:-that a passenger had a ticket, 
a question as to whether he knew it 
was against the laws for a man to ride 
without having purchased a ticket, 
with his affirmative answer, did not 
amount to an attack on the passen- 
ger’s character, and it was error to 
admit evidence of his good reputation 
for truth and veracity. San Antonio 
& A. P. Ry. Co. v. Nappier, (Tex.Civ. 
App.) 141 S.W. 564= 


Sustaining tunimpeached witness 
generally see supra §§ 981-985. 


89. State v. Maggard, 157 S.W. 354, 
250 Mo. 335; Fondren vy. State, 169 S. 
Wii 401) 74TexCr, 552% i Parrisiecy. 
State, 94 S.W. 227, 49 Tex.Cr. 338. 


_[a] Reputation for chastity and 
virtue.—(1) Where defendant accused 
of murder offered evidence of adultery 
between his wife and deceased, which 
the wife as witness denied, the state 
had the right to.show general charac- 
ter and reputation of the wife for 
chastity. State v. Rials, 118 So. 73, 
166 La. 891. (2) Ina prosecution for 
having carnal knowledge of a female 
between the ages of fifteen and 
eighteen years, evidence offered by de- 
fendant of specified acts of prior in- 
tercourse on the part of the prosecu- 
trix, having the effect of impeaching 
the prosecutrix as a witness, the 
state’s evidence of her general reputa- 
tion for chastity was admissible for 
purpose of rehabilitation. State vy. 
Cook, (Mo.) 207 S.W. 831. (8) Where 
defendant defended a perjury charge 
on ground that his testimony of hay- 
ing had sexual intercourse with a 
woman was true, the woman’s reputa- 
tion for chastity was admissible. 
Reed v. State, (Tex.Cr.) 183 S.W. 1168. 
(4) In a rape case, where the state 
contended that the mother of the 
prosecutrix compelled her to submit 
to intercourse with accused and there 
was testimony showing the mother’s 
incontinence, evidence of her good 
reputation for virtue and chastity is 
admissible. Heitman vy. State, 180 §S. 
W. 701, 78 Tex.Cr. 349. (5) Where, 
in a prosecution of accused as an ac- 
complice to an abortion, the prosecu- 
trix testified for the state that defend- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the trial is being conducted.®° Evidence in re- | 
buttal to sustain a witness’ character or reputation 
may properly be admitted when his character or rep- 
utation has been assailed in order to discredit him,°? 
or when the opposite party brings out matters which, 
if true, tend to diminish the credibility of the wit- 
ness by disparaging his character.®? It is not neces- 


WITNESSES 


sary that there shall be a successful impeachment of 


ant was the author of her condition, 
and he introduced evidence that she 
had had intercourse with others and 
did not know who was the father of 
her child, the state was properly per- 
mitted to prove her general reputation 
for chastity and virtue. Fondren v. 
State, 169 S.W. 411, 74 Tex.Cr. 552. 

Impeachment on cross-examination 
see infra § 1131. 


90. Texas, etc, R. Co. v. Raney, 
(Civ.App.) 23 S.W. 340 [aff 25 S.W. 11, 
86 Tex. 363]; McCue v. State, 170 S. 
W. 280, 75 Tex.Cr. 137, Ann.Cas.1918C 
674; Warren vy. State, 103 S.W. 888, 
51 Tex.Cr. 598. 


91. U.S.—Louisville, ete, R. Co. 
v. McClish, 115 F. 268, 53 C.C.A. 60. 


Ala.—Alexander v. Alexander, 107 
So. 835, 214 Ala. 291; Tilley v. State, 
52 So. 732, 167 Ala. 107. 


Fla.—Mercer v. State, 24 So. 154, 40 
Fla. 216, 74 Am.S.R. 135. 


Ga.—McBride v. State, 102 S.H. 865, 
150 Ga. 92; Gazaway v. State, 83 S.E. 
857, 15 Ga.App. 467 [cit Cyc]. 


Ind.—Leseuer v. State, 95 N.E. 239, 
176 Ind. 448. 


Ky.—Shell v. Commonwealth, 53 S. 
W.(2d) 524, 245 Ky. 223; Conley v. 
Commonwealth, 17 S.W.(2d) 201, 229 
Ky. 358. 


La.—State v. Conners, 76 So. 611, 
142 La. 206. 


Md.—vVernon v. Tucker, 30 Md. 456. 


Mo.—State v. Weisman, 141 S.W. 
1108, 238 Mo. 547; State v. Speritus, 
90 S.W. 459, 191 Mo. 24; Alkire Grocer 
Co. v. Tagart, 78 Mo.App. 166; Walker 
v. Phoenix Ins. Co., 62 Mo.App. 209. 


N.C.—State v. Bethea, 118 S.E. 800, 
186 N.C. 22; Armfield v. Raleigh & S. 
Ry. Co., 77 S.E. 968, 162 N.C. 24. 


Okl.—Bartlesville First Nat. Bank 
vy. Blakeman, 91 P. 868, 19 Okl. 106, 
12 L.R.A.N.S. 364. 


Pa.—Commonwealth v. Danaleczk, 
85 Pa.Super. 253. 


$.c.—State v. Jones, 7 S.E. 296, 29 
8.C. 201. 

Tex.—Sheppard v. Love, (Civ.App.) 
71 S.Ww. 67: foward vy. Galbraith, (Civ. 
App.) 30 S.W. 689; 
94 S.W. 227, 49 Tex.Cr. 338; 
State, (Cr.) 47 S.W. 531. 


Vt.—Paine v. Tilden, 20 Vt, 554. 


Va.—George v. Pilcher, 28 Gratt. 
(69 Va.) 299, 26 Am.R. 350. 


{a] Accomplice as witness.— 
Where the character for veracity of an 
accomplice who testified for the prose- 
cution is attacked, it may be sustained 
in the same manner as if the witness 
was not an accomplice. Anderson v. 
State, 31 S.W. 673, 34 Tex.Cr. 546, 53 
Am.S.R. 722. 

92. State v. Conners, 76 So. 611, 142 
La. 206 [cit Cyc]; State v. Speritus, 
90 S.W. 459, 191 Mo. 24; Salvini v. 
Legumazabel, (Tex.Civ.Alpp.) 68 S. 
WwW. 183; Texas Cent. etc. R. Co. v. 
Weidman, (Tex.Civ.App.) 62 S.W. 810; 
Kemper v. State, 138 S.W. 1025, (3 
RNexiCr. ri. 

[a] Rule applied.—_(1) Testimony 


‘ 


Harris v. State, 
Scott v. 


of defendant that, although he had 
signed a confession, he did so at in- 
stance of C, government witness, who 
knew it contained untrue statements, 
and promised him immunity if he 
signed it, tended so to discredit C as 
to justify the government, on rebuttal, 
in proving his good character. Foster 
MULES: 2560 a 207, (167 (C.C OAs F423. 
(2) Where accused seeks to discredit 
prosecuting witness by testimony that 
he tried to induce them to participate 
in an abominable crime, the state may 
show in rebuttal that the prosecuting 
witness is a God-fearing, hard-work- 
ing, and law-abiding man. State v. 
Conners, 76 So. 611, 142 La. 206. (3) 
Where, in a prosecution for burglary 
and larceny, defendant testified in his 
own behalf and stated that a witness 
for the state worked for him some 
time before the alleged offense, and 
that he ascertained that the witness 
had been stealing from him, where- 
upon he discharged him, such evidence 
constituted an assault on the char- 
acter of the witness, entitling the 
state in rebuttal to introduce evidence 
that he had a good reputation for hon- 
esty. State v. Speritus, 90 S.W. 459, 
191 Mo. 24. (4) Where, in an action 
against a hotel proprietor for appro- 
priating money:belonging to plaintiff, 
and left by him in his room through 
inadvertence, a witness for plaintiff 
testified as to finding the money in 
the room, and to turning it over to 
defendant, and defendant offered tes- 
timony that the witness himself ap- 
propriated the money, testimony as to 
the witness’ reputation for honesty 
and fair dealing became thereupon ad- 
missible. Salvini v. Legumazabel, 
(Tex.Civ.App.) 68 S.W. 188. (5) 
Where plaintiff in a suit for personal 
injuries testified as to the extent of 
his injuries, and defendant introduced 
evidence that plaintiff feigned as to 
some of them, testimony as to plain- 
tiff’s reputation for truth and veracity 
was admissible in rebuttal. Texas 
Cent., etc., R. Co. v. Weidman, (Tex. 
Civ.App.) 62 S.W. 810. (6) Evidence 
for defendant by physicians who had 
examined plaintiff that they believed 
that he was entirely recovered and 
would be all right after litigation ter- 
minated was an imputation of fraud 
and was held an impeachment of 
plaintiff’s credibility, he having tes- 
tified that he still suffered from cer- 
tain causes, so as to admit evidence 
of plaintiff's good reputation for 
veracity. Wells Fargo & Co. v. Ben- 
jamin, (Civ.App.) 165 S.W. 120 [aff 
LTD (SW. O13, 107 eLexards Lie On) 
Where it is attempted to be shown 
that a witness is testifying under 
corrupt motives or fabricating testi- 
mony, evidence of his good reputation 
is admissible. Thompson v. State, 
LET sSuWwreaje4b,\074.-Nex,Cr,, (145... (8) 
The state having been permitted to 
show that accused’s witness was shot 
by a negro, and that he had killed two 
men, it was error to exclude a showing 
that the witness as an officer was at- 
tempting to arrest the negro, that he 
killed one of the men in defense of 
his father, and the other in self-de- 
fense. Kemper v. State, 138 S.W. 
1025, 63 Tex.Cr. 1. (9) Testimony 
that witness attempted to corrupt an- 
other witness was held grounds for 
introduction of proof of his good repu- 
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the witness, but an attempt to impeach his character, 
even though unsuccessful, warrants the introduction 
of testimony as to his good character.®* Evidence of 
a good reputation for truth and veracity is admissible 
where the veracity of the witness has been attacked 
or impeached generally,9* or the other party has 
shown the witness to have a bad reputation for truth 


tation for truth and veracity. Lewis 
v. State, 85 Ala. 380. ~ 
93. .Com. -yv.. Ingraham, 7 | Gray: 


(Mass.) 46, 49; Wilson v. State, 17 
Tex.App. 525. But see Harrington v. 
Lincoln, 4 Gray (Mass.) 563, 64 Am. 
D. 95 (holding that, where the charac- 
ter was left exactly where it was 
found, the introduction of evidence of 
general character for truth and in- 
tegrity was not authorized). 


“In the view we take of this mat- 
ter, any inquiries of witnesses by one 
party, as to the general reputation for 
truth and veracity of a witness intro- 
duced by the other party, are to be 
considered as an impeachment of the 
general character of the witness, so 
far as to open that subject to the in- 
troduction of evidence to sustain his 
good character. The attempt thus 
made to impeach may prove wholly 
abortive, as it often does upon evi- 
dence apparently more unfavorable. 
But if the party against whom the wit- 
ness is called is not content to leave 
the credit of the witness to be judged 
of by his appearance on the stand, 
the testimony he gives, and the con- 
tradictory testimony that may be of- 
fered, but opens another ground of 
impeachment, and voluntarily enters 
upon the same before the jury by in- 
quiries pertinent to that issue, he can- 
not, because he finds that he has been 
unsuccessful, limit the inquiry to the 
witnesses to whom he has propounded 
interrogatories. It is open to the 
other party in such ease to sustain 
the reputation of his witness in the 
usual form of calling witnesses to tes- 
tify to his good character as a man of 
truth and veracity.” Com. vy. In- 
graham, supra. ~ 


94. Ala.—Dickson v. Dinsmore, 122 
So. 437, 219 Ala. 353; Watson v. State, 
46 So. 232, 155 Ala. 9; Redmond v. 
State, 59 So. 181, 4 Ala.App. 190. 


Kan.—State v. Tawney, 99 P. 268, 
78 Kan. 855. 


La.—State v. Rials, 118. So. 73, 166 
La. 891; State v. Fernandez, 102 So. 
186, 157 La, 149; State v. Pullen, 57 
So. 906, 180 La. 249, 


Mo.—Summers v. Keller, 133 S.W. 
1180, 152 Mo.App. 626 [mod on other 
grounds 171 S.W. 336, 262 Mo. 324]. 


N.C.—State v. Whaley, 132 S.E. 6, 
MOTeING Om asi 


Okl.—Smith v. State, 202 P. 1046, 20 
Okl.Cr. 362; Gilbert v. State, 127 P. 
889, 8 Okl.Cr. 329. 


Tex.—International-Great Northern 
R. Co. v. Hailey, (Civ.App.) 9 S.W. 
(2d) 182 [cert den 50 S.Ct. 17, 280 U.S. 
558, 74 L.Ed. 613]; Missouri, K. & T. - 
Ry. Co. v. Craddock, (Civ.App.) 174 S, 
W. 965; Sheppard v. Love, (Civ.App.) 
71 S.W. 67; Roberts v. State, 35 S.W. 
(2d) 175, 117 Tex.Cr. 418; Niles v. 
State, 284 S.W. 568, 104 Tex.Cr. 447; 
Ray v. State, 278 S.W. 197, 102 Tex.Cr. 
421; White v. State, 199 S.W. 1117, 82 
Tex.Cr. 286; Furr v. State, (Cr.) 194 S. 
W. 395; Nesbitt v. State, 144 S.W. 944, 
65 Tex.Cr. 349; Butler v. State, (Cr.) 
107 S.W. 840. 


Vt.—State v. Turley, 88 A. 562, 87 
vt. 163. 


Va.—Miller v. Harless, 149 S.E. 619, 
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and veracity,®> or a bad moral character generally,°®® 
but the admission of testimony as to a witness’ repu- 
tation for truth and veracity is not justified by at- 
tacks on his veracity in the argument of counsel.®7 
There is a distinction between an attack on the char- 
acter of the witness, as such, for credibility and an 
attack on the nature of the testimony given for be- 
lief ;°§ evidence as to good character is not rendered 
admissible by a mere attack on the eredibility of the 
testimony which the witness has given in the particu- 
lar case, without any attack on his general character 
or his reputation for veracity.°® A witness’ charac- 
ter cannot be sustained where the attack on it was 
not made in the capacity as witness! Where the 
original testimony of a witness should not have been 
admitted, it is not reversible error for the court to 
exclude evidence to sustain his reputation after an 
attack thereon.2 Where a party voluntarily intro- 
duces evidence tending to impeach his own witness, 
he cannot afterward introduce testimony to show 
that the reputation of his witness for truth and verac- 
ity is good.® 

A showing of interest or bias on the part of a wits 
ness is not such an attack on his general reputation 
as warrants the introduction of testimony to show 
that his character is good.* 


WITNESSES 
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Remarks by judge. Where, during the cross-exam- 
ination of a witness, the presiding judge made re- 
marks tending to discredit the witness, the party by 
whom such witness was introduced was held enti- 
tled to introduce evidence as to his good reputation 
for truth and veracity.® 


Evidence improperly admitted. Even though evi- 
dence that has the effect of impugning a witness’ 
good reputation for truth and veracity is improperly 
admitted, good reputation for truth and veracity 
may be shown,® for the party who offers the impeach- 
ing evidence is in no position to object on the ground 
that it was improperly received;’ but there is other 
authority to the contrary.’ Evidence of good char- 
acter is inadmissible where the statute expressly ex- 
eludes it until general reputation-has been impeached, 
and the improper evidence does not meet the statu- 
tory requirements.® 


[§ 1181] (2) Impeachment on Cross-Examina- 
tion.1° The party by whom a witness is introduced 
has the right to introduce rebutting evidence to show 
that his character or reputation is good when the 
tendency of the cross-examination of the witness 
himself was to impeach it,11 particularly where the 
witness is a stranger in the county where the trial is 


153 Va. 228. 


[a] For example (1) where plain- 
tiff has introduced evidence of decla- 
rations by defendant unfavorable to 
the character for truth and veracity 
of one of his own witnesses, this 
amounts to an impeachment of the 
witness, and defendant may testify 
to his good character for truth and 
veracity. Prentiss v. Roberts, 49 Me. 
127. (2) Where defendant claimed 
that plaintiff was a malingerer, and 
introduced evidence tending to show 
that he had attempted to suborn wit- 
nesses, and had been guilty of acts 
reflecting on his personal character, 
‘plaintiff, who testified in his own be- 
half, may introduce witnesses to the 
effect that his reputation for truth 
and veracity in the place where he 
lived was good. Texas Traction Co. 
v. Fearris, (Tex.Civ.App.) 163 S.W. 
1060. (3) Where the veracity of the 
prosecutrix has been attacked by evi- 
dence of a conspiracy between her 
and her mother falsely to accuse de- 
fendant of the rape charged, the state 
may show that her reputation for 
truth and veracity is good. Helton 
vi State, (Mex.Cr.)' 125) Ssw.o21.5 (4) 
In a lessee’s action for damages from 
the lessor’s wrongful refusal to con- 
sent to a subletting, where the lessee 
attempted to impeach the lessor’s 
eredibility and integrity, testimony 
of witness who had known the lessor 
for thirty-five years that he had a 
good reputation for truth and fair 
dealing was admissible. A. Harris & 
Co. v. Campbell, (Tex.Civ.App.) 187 
S.W. 365. 


[b] Truth and honesty.—Evidence 
that defendant conspired to defraud 
plaintiff by having goods procured for 
defendant by an irresponsible person 
charged to plaintiff is an attack on de- 
fendant’s character, which warrants 
proof of his reputation for truth and 
honesty. Loomis v. Stuart, (Tex.Civ. 
App.) 24 S.W. 1078. 


{e] Credibility from reputation.— 
Where defendant declined to admit a 
state’s witness was worthy of credit, 
but only would admit his good reputa- 


tion for veracity, the state was en- 
titled to show by testimony that from 
his reputation the witness was worthy 
of credit. Watson v. State, 205 S.W. 
662, 84 Tex.Cr.. 115. 


95. Stone v. State, 93 So. 706, 208 
Ala. 50; Smith v. State, 72 So. 316, 
197 Ala. 193; McMickens v. State, 88 
So. 342, 18 Ala.App. 36; State v. Jack- 
son, 230 P. 370, 71 Mont. 421. 


fa] @hus, in a prosecution. for 
killing of a hog, the property of an- 
other, there being testimony that a 
state’s witness, the owner of the hog, 
had a bad reputation in the commu- 
nity where he lived, and certain wit- 
nesses for defendant having testified 
they would not believe him on his 
oath in a court of justice, the state 
then had a right to show his gen- 
eral good character for truth and 
veracity. McMickens v. State, 88 So. 
342, 18 Ala.App. 36. 


96. Barker v. Commonwealth, 273 


rS.W. 503, 209 Ky. 817. 


97. Ricks v. State, 


308. 


98. Mercer v. State, 24 So. 154, 40 
Fla. 216, 74 Am.S.R. 135; Stevenson 
bi pe uRipes Hstate, 25 A. 697, 64 Vt. 

01. 


19 Tex.App. 


99. Rogers v. Moore, 10 Conn. 13; 
People v. Hulse, 3 Hill (N.Y.) 309. 


1, Alkire Grocer Co. v. Tagart, 78 
Mo.App. 166. 


[a] Where imputation of forgery 
was cast on party to a suit as a mere 
incident arising on the issue of the 
case, and not in his capacity as a wit- 
ness, it afforded no ground for sus- 
taining such party as a witness by 
testimony of his good character for 
truth and veracity. Alkire Grocer Co. 
vy. Tagart, 78 Mo.App. 166. 


2. Clark v. People, 79 N.H. 941, 224 
Til. 554. 

3. Mealer v. State, 22 S.W. 142, 32 
Mesu@res LOZ: 


4, Shields v. Conway, 117 S.W. 340, 
133 Ky. 35; Portland First Nat. Bank 


v. Commercial Assur. Co., 52 P. 1050, 
33 Or. 43. 


5. Landers v. Quincy, etc., R. Go., 
114 S.W. 543, 134 Mo.App. 80. 


6. Dickson v. Dinsmore, 122 So. 
437, 219 Ala. 353; State v. Speritus, 
90 S.W. 459, 191 Mb. 24. 


7. Dickson v. Dinsmore, 122 So. 
437, 219 Ala. 353. 
8. Roberts v. State, 35 S.W.(2d) 


1755 ve ex Cry 418. 


[a] That state waives cbhjection to 
improper impeaching evidence does 
not justify the state in proving wit- 
ness’ reputation for truth and verac- 
ity. Roberts v. State, 35 S.W.(2d) 
Webs > My, yhex Cr 418: 


9. Lockett vy. State, 207 S.W. 55, 
136 Ark. 473. ™ 


10. Cross-examination for purpose 
of impeachment as to character or 


reputation generally see supra § 
1084-1100. § 
Predicate for impeachment on 


cross-examination see infra § 1132. 
11. Ga.—Gazaway v. State, 83 S.E. 
857, 15 Ga.App. 467 [cit Cyc]. 
Kan.—Colvin vy. Wilson, 164 P. 284, 
100 Kan. 247. 


La.—-State v. Fruge, 10 So. 621, 44 
La.Ann. 165. 


Mo.—State v. Richards, 11 S.W.(2d) 
1035. 


N.Y.—Stacy v. Graham, 14 N.Y. 492; 
People v. Rector, 19 Wend. 569. 


N.C.—Armfield v. Raleigh & S. Ry. 
Cow TTos: BF 963,- 1620 NaC. red: 

Ohio.—Wick v. Baldwin, 
671, 51 Ohio St. 51. 


Tenn.—Minton v. La Follette Coal, 
ete., Co., 101 S.W. 178, 117 Tenn. 415, 
£1 PLRRUAGNSS, Ve788 


Tex.—State v. Hzell, 41 Tex. 35; 
anes v. State, 94 S.W. 227, 49 Tex.Cr. 


36 N.E. 


Va.—Chesapeake, etc., R. Co. v. For- 
tune, 69 S.B. 1095, 107 Va. 412. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1131-1133] 


being conducted;!? but, where the cross-examination 
does not attack general character or credibility as a 
witness, such evidence is not admissible.*? 
ter rests within the sound discretion of the trial 
eourt.14 Such testimony is admissible where the wit- 
ness has been impeached by means of the substance 
of the questions and the manner of propounding 
them,!® but there is some authority which holds that 
the propounding of questions which merely reflect on 
the standing of the witness does not warrant the ad- 
mission of independent evidence of reputation for 
A rigid eross-examination 
alone does not afford a predicate for testimony of 
good reputation for truth and veracity,!’ unless its 
effect is such as to impeach the credibility of the wit- 
Cross-examination directed solely to show- 
ing that the facts were otherwise than as testified to 
by the witness does not warrant proof of his good 
character for truth and veracity.+® 
peachment is only by proof of particular facts elic- 
ited from the witness on eross-examination, evidence 
of good character is not competent in support of the 


truth and veracity.1® 


ness.!§ 


witness.?° 


[§ 1132] b. Time for Introduction of Sustaining 


Wis.—Eaton vy. White, 2 Pinn. 42. 


fa] Thus, where the prosecutrix 
was subjected to severe cross-exam- 
jnation as to her character, testimony 
of witness that he had known the 
prosecutrix and knew nothing wrong 
with her was not objectionable as not 
being in rebuttal of any testimony for 
defendant. Morrow v. State, 88 S.E. 
911, 18 Ga.App. 12. 


12. McCue v.- State, 170 S.W. 280, 
ioe Memcrsetsi, sAnn:Cas. 98s 674% 
Warren vy. State, 103 S.W. 888, 51 Tex. 
Cr. 598. 


13. Lockett v. State, 207 S.W._ 55, 
136 Ark. 473; People v. Hulse, 3 Hill 
(N.Y.) 309; Holdbrook v. State, 2 S. 
W.(2d) 437, 109 Tex.Cr. 20. 


14. Hill v. State, 17 S.W.(2d) 913, 
T9 Tenn. 297. 


{a] Discretion held not abused.— 
Permitting state to introduce evidence 
sustaining the character of witness 
was held not an abuse of discretion, 
where the witness was closely cross- 
examined and her testimony ‘conflict- 
ed with that of defendant. Hill v. 
State, 17 S.W.(2d) 9138, 159 Tenn. 297. 


15.. .State, v- sCherry, -63:.N.Cs 4933 
Warfield v. Louisville, etc., R. Co., 55 
S.W. 304, 104 Tenn. 74, 78 Am.S.R. 911. 


16. State v. Ritter, 231 S.W., 606, 
288 Mo. 381. 


17. Orris. Vv. Chicago, Ra& P. Ry. 
Co., 214 S.W. 124, 279 Mo. 1. 


18. Littlejohn v. State, 
864, 100 Tex.Cr. 459. 


19. Stevenson v. Gunning’s Estate, 
25 A. 697, 64 Vt. 601; Reynolds v. 
Richmond, etc., R. Co., 23 S.E. 770, 92 
Va. 400. 


20. Hannah v. McKellip, 49 Barb. 
(N.Y.) 342 [foll Frost v. McCargar, 29 
arin (NOY. ) 6iT 12 


21. Thompson y. State, 167 S.W. 
345, 74 Tex.Cr. 145; Neill v. State, 91 
SAW 79:11 49) Dex. Cre 219% 


Cross-examination as affording hba- 
sis for introducing character or repu- 
tation testimony see Supra § 1131. 


Interrogating as to conviction of 
erime as grounds for introducing evi- 
dence of good character see infra § 
1138. 


273 S.W. 
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WITNESS E 8S 
Evidence. 


The mat- 


Where the im- 


[70 C.J.] 925 


The mere fact that, on cross-examination 
of a witness, a predicate for his impeachment is laid 
does not authorize the introduction of evidence of 
eood character, before any impeaching evidence is 
introduced;?! but the rule has been held to be oth- 
erwise where the witness is a stranger in the local- 
ity.22. However, the matter has been held to be with- 
in the diseretion of the court.?% 
ing evidence is actually introduced an opportunity 
for rebuttal by proof of good character should be af- 
forded;?4 so, where the state introduces witnesses 
who attack the credibility of defendant’s witness 
after defendant has closed, defendant has the right 
to introduce other witnesses to sustain the character 
of the witness so attacked.?® 


[§ 1133] ¢. Competency of Sustaining Witness. 
A sustaining reputation witness must be acquainted 
with the general character or reputation of the im- 
peached witness;?° his qualification depends, not on 
his place of residence, but on the means and extent 
of his information.?7 
general reputation of the impeached witness, he may 


When the impeach- 


Where a witness knows the 


be competent to testify.28 Even though he has never 


22. Harris v. State, 94 S.W. 227, 49 
Tex.Cr. 338 [foll Phillips v. State, 19 
Tex.App. 158]. 


23. Bolling v. U. S., 18 F.(2d) 863. 


24 Clackner v. State, 33 Ind. 412; 
State v. Jones, 7 S.H. 296, 29 S.C. 201. 


[a] Bule applied.—Where, on a 
prosecution for rape, the state laid a 
predicate for the impeachment of de- 
fendant on his cross-examination, but 
the witness who impeached defendant 
did not testify until the state was in- 
troducing its evidence in rebuttal, de- 
fendant was then entitled to give evi- 
dence as to his general reputation for 
truth and veracity. Neill v. State, 91 
S.-W. 791, 49 Tex.Cr. 219. 


25. State v. Swindall, 
129 La. .760. 


26. U.S.—Harris v. U. S., 16 F.(2d) 
117; Shewitz v. U. S., 293 F. 581. 


Ala.—Parker v. Newman, 75 So. 
479, 200 Ala. 1038; McCutchen’s Adm’rs 
v. McCutchen, 9 Port. 650; Barrow v. 
State, 112 So. 818, 22 Ala.App. 99. 


Il1l.—Cook v. Hunt, 24 Ill. 535; Don- 
er v. People, 92 Ill.App. 43. 


Mich.—Lee v. Andrews, 
672, 151 Mich. 5. 


N.C.—State v. Hicks, 157 S.B. 851, 
200 N.C. 539; State v. Haywood, 10 
S.E. 726, 182 N.C. 815. 


Tex.—Wolff v. Western Union Tel. 
Co., 94 S.W. 1062, 42 Tex.Civ.App. 30; 
avathen v. State, 265 S.W. 896, 98 Tex. 
gy oO. 


oe A v. Robinson, 7 W.Va. 


[a] Rule applied.—(1) Where a 
character witness admitted on cross- 
examination that he knew nothing of 
the reputation of the state’s witness, 
that his testimony was based entirely 
on personal transactions, it was error 
to refuse to withdraw his testimony 
from the jury’s consideration. Amthor 
v. State, 265 S.W. 896, 98 Tex.Cr. 383. 
(2) In a prosecution for selling and 
keeping liquor for sale, evidence as to 
the good character of a witness for 
defendant could not be given by one 
who did not know the general reputa- 
tion of the witness. State v. Hay- 
wood, 108 S.E. 726, 182 N.C. 815. (3) 
Where accused’s character witness, 


56 So. 702, 


114 N.W. 


heard such reputation discussed he may know what 


respecting accused’s reputation for 
truth and veracity, stated that he had 
heard nothing bad about accused, but 
that he had not heard much about 
him, and that he had traded with him 
several times and found him all right, 
he wholly failed to qualify as a char- 
acter witness, and his testimony was 
nroperly excluded. Shewitz v. U. S., 


293 F. 581. 
27. State v. Cunningham, 58 So. 
563, 130 La. 760; State v. Cunning- 


ham, 58 So. 558, 130 La. 749, L.R.A. 
1915B 389. 


[a] Person outside community.— 
Although knowledge of reputation is 
more likely to be acquired by one who 
lives in the community, one outside 
the community may in fact be better 
informed. State v. Cunningham, 58 
So. 558, 180 La. 749, L.R.A.1915B 389. 


[b] State’s attorney who employed 
Witness as a detective, and had made 
inquiries as to his general reputation, 
could testify that his general reputa- 
tion in his community was good. 
eae State, 199 S.W. 1117, 82 Tex. 

ri : 


[c] Witness living ten miles away. 
—A person who had known a witness 
twenty years and lived near her a 
large portion of the time, although 
living ten miles distant at the time of 
the trial, was held competent to tes- 
tify to her reputation for truth. State 
v. Ball, 144 P. 1012, 93 Kan. 606. 


28. Adams v. Greenwich Ins. Co., 
70 N.Y. 166 [aff 9 Hun 45]; State v. 
Burns, 168 P. 955, 52 Utah 73. 


[a] Evidence showing acquaint- 
ance with associates.—Where a wit- 
ness, called to sustain the character 
of an impeached witness, testifies that 
he does not know the general char- 
acter of such witness for truth and 
veracity, but gives evidence showing 
an acquaintance with his associates 
and a knowledge of his character, and 
testifies that he has heard his char- 
acter questioned, it is competent for 
him to testify that he would believe 
the impeached witness under oath. 
Adams v. Greenwich Ins. Co., 70 N.Y. 
166 [aff 9 Hun 45]. 


[b] Person caring for impeached 
witness.—Although the sustaining 
witness was not acquainted with the 
prosecutrix before the offense, she 


926 [70 C.J.] 


it is and hence be competent to testify that it is 
good,?° or that he would believe such witness, under 
oath;°° but there is some authority which holds 
otherwise.*1_ A witness whose evidence is predicated 
on some specific act or on personal dealings with the 
impeached witness and not on general reputation is 
incompetent,?? but, where it appears that he also 
knows his general reputation, testimony as to the 
reputation may be drawn from him.** Where a wit- 
ness knows the general reputation of the impeached 
witness and states that it is good, the fact that such 
is also his individual opinion does not justify exclu- 
sion of his testimony.®* A witness having equal 
means of knowledge with the impeaching witness 
may contradict his statement that the general repu- 
tation of the impeached witness for truth is bad.?® 


The impeached witness is as competent to testify 
as to his character for truthfulness as anyone else.?® 


Father of witness.*7 The father of a witness is 
not, because of the relationship, incompetent to tes- 


WITNESSES 


[§§ 1133-1134 


[§ 1134] d. Nature of Sustaining Evidence—(1) 
In General. An impeached witness may be sustain- 
ed by evidence of his general good character or rep- 
utation,?® or by showing his good reputation for truth 
and veracity;*° there is some authority which con- 
fines the subject of inquiry to reputation for truth 
and veracity.41 The witness may not be sustained 
by evidence disproving particular facts brought out 
on cross-examination of the impeaching witness,*? 
or by showing the foundation of bad reports against 
him and then showing that he was not guilty of the 
particular wrong act of which he was suspected or 
accused.*? A. witness whose impeachment has been 
attempted by proof of general bad character may be 
sustained by the testimony of witnesses who admit 
that his general character is bad} but state that nev- 
ertheless they would believe him on oath.4# General 
character or reputation of a witness cannot be shown 
by evidence of the witness’ reputation for official in- 
tegrity,*® or by proof of particular acts or conduct,*® 
but it may be shown by his reputation among his 


tify to sustain the witness’ character.®® 


could testify to her general reputa- 
tion for truth and veracity, when the 
prosecutrix was in her care for a con- 
siderable time prior to the trial. 
‘State v. Burns, 168 P. 955, 51 Utah 73. 


29. Ala.—Riley v. State, 114 So. 12, 
216 Ala. 536 [rev 111 So. 649, 21 Ala. 
App. 655]; Childs v. State, 55 Ala. 28; 
Ward vy. State, 28 Ala. 53; Hadjo v. 
Gooden, 13 Ala. 718. 


Cal.—Oakland First Nat. Bank v. 
Wolff, 21 P. 551, 748, 79 Cal. 69. 


Ga.—Taylor v. Smith, 16 Ga. 7; 
Gordon v. State, 72 S.E. 544, 10 Ga 
App. 35. 


Ill.— Gifford v. People, 35 N.E. 754, 


TAS? TNS 17.3:-)) Chicago, vs, Gurrell; 237 
Ill.App. 377; Hays v. Johnson, 92 Ill. 
App. 80. 


Mo.—State v. Poole, 285 S.W. 726, 
314 Mo. 673. 


_ Mont.—State v. 
22 Mont. 17. 


N.Y.—Hand v. Miller, 68 N.Y.S. 531, 
58 App.Div. 126. p 


Tex.—Boon v. Weathered’s Adm’r, 
23 Tex. 675; Dickson v. State, 146 S. 
W. 914, 66 Tex.Cr. 270; Reid v. State, 
(Cr.) 57 S.W. 662; Henderson v. State, 
(Cr.) 39 S.W. 116. 


W.Va.—Lemons v. State, 
755, 6 Am.R. 293. 


Wyo.—State v. Sorenson, 241 P. 707, 
34 Wyo. 84 [reh den 241 P. 607, 34 
Wyo. 90]. 


{a] For example, a person who has 
lived for a great many years in the 
same community as a witness, and 
has never heard anyone talk about the 
witness’ reputation, is competent to 
prove his good reputation for truth 
and veracity. Gordon v. State, 72 S.E. 
544, 10 Ga.App. 35. 


Negative testimony as sustaining 
evidence see infra § 1136. 


30. Riley v. State, 114 So. 12, 216 
Ala. 586 [rev 111 So. 649, 21 Ala.App. 
655]; Hodgkins v. State, 15 S.H. 695, 
89 Ga. 761; McAllester v. Potter-Brit- 
ton, 60 N.Y.S. 39, 43 App.Div. 211; 
People v. Davis, 21 Wend. (N.Y.) 309; 
Mohler v. Commonwealth, 111 S.E. 
454, 182 Va. 713. , 


31. Sloan v. Edwards, 61 Md. 89. 


32. Rogers v. State, 75 So. 264, 16 
Ala.App. 58 [cert den 76 So. 997, 200 


Shafer, 55 P. 526, 


4 W.Va. 


Ala. 699];Famés vy. State, 72 So. 299, 
14 Ala:App. 652. 


33. James v. State, supra. 


[a] Further examination.—Where 
evidence of good character of a wit- 
ness was properly excluded as based 


on @ specific act, if it later appears, 


that the witness could testify from 
general reputation, such fact should 
be brought out by further examina- 
tion. James y. State, 72 Sd. 299, 14 
Ala.App. 652. 


34. Hill v. State, 173 S.W. 1022, 76 
Tex.Cr. 269. 


35. Sloan v. Edwards, 61 Md. 89. 


836. Costello v. Kansas City, 219 S. 
W. 386, 280 Mo. 576. 


[a] Bolstering trustworthiness.— 
In an action for injuries sustained in 
alighting from a street car, where a 
witness for plaintiff was severely 
cross-examined in an endeavor to im- 
peach him by showing that he was 
an employee of the street railway 
company and made no report of the 
accident, he was properly permitted 
to answer a question as to whether 
he was intrusted with business in a 
responsible position and so bolster 
his trustworthiness. Costello v. 
Houses City, 219 S.W. 386, 280 Mo. 


37. Family relationship as bearing 
on competency of witness generally 
see supra §§ 144-235. 


38. Brown v. State, 38 So. 268, 142 
Ala. 287. 


39. Tilley v. State,-52 So. 732, 167 
Ala. 107; Barnwell v. Hannegan, 31 
S.E. 116, 105 Ga. 396; Surles v. State, 
15 S.E. 38, 89 Ga. 167; Bart v. Scheid- 
er, 147 S.H. 4380, 39 Ga.App. 467; State 
v. Woodworth, 21 N.W.°490, 65 Iowa 
141; State v. Ferrell, 168 S.E. 5638, 202 
N.C. 475. And see supra § 1130. 


[a] Statutory permission.—In 
Montana, statutes permit use of rep- 
utation as hearsay testimony indica- 
tive of one’s character or moral con- 
stitution. State v. Jackson, 230 P. 
370, 71 Mont. 421. 


40. Helton v. State, (Tex.Cr.) 125 
S.W. 21. And see supra § 1130. 


[a] Trustworthiness.--When the 
eharacter of a witness for truth is 
attacked, the party calling him may 
offer evidence showing his trust- 
worthiness. Costello v. Kansas City, 


219 S.W. 386, 280 Mo. 576. 


41. Mercer v. State, 24 So. 154, 
159, 40 Fla. 216, 74 Am.S.R. 135. 


“In addition to the proof by the 
state to sustain the general character 
of its witnesses for truth and veraci- 
ty, the state attorney was allowed, 
over the objection of the defendants, 
to go further in its sustaining proof, 
and to interrogate the supporting wit- 
nesses by independent questions as to 
the character for honesty of its sus- 
tained witnesses; and this ruling is 
assigned as the eleventh error. The 
majority of the court are of the opin- 


ion that this ruling is reversible er-. 


ror. The general, well-settled rule 
of law is that, when the character of 
a witness is gone into, the only prop- 
er object of inquiry is as to his repu- 
tation for truth and veracity.” Mer- 
cer v. State, supra. 


42. Surles v. State, 15 S.B. 38,89 
Ga. 167; Robbins v. Spencer, 22 N.E. 
660, 121 Ind. 594; Welch vy. State, 3 
N.EH. 850, 104 Ind. 847; Brower vy. 
Ream, 42 N.E. 824, 15 Ind.App. 51; 
Hofacre v. Monticello, 103 N.W. 488, 
128 Iowa 239. 


43. State v. Woodworth, 21 N.W. 
490, 65 Iowa 141. See Whitley v. 
State, (Tex.Cr.) 56 S.W. 69 (holding 
that it was not error to refuse to ad- 
mit evidence going to disprove ac- 
cusations of crime made against wit- 
nesses). 


44. Suddeth v. State, 37 S.E. 747, 
112 Ga. 407; Artope v. Goodall, 53 Ga. 
318; Gibson v. State, 93 S.E. 48, 20 
Ga.App. 73; Windom v. State, 91 S.E. 
911, 19 Ga.App. 452; Taylor v. State, 
62 S.H. 1048, 5 Ga.App. 237. 


[a] Jury may consider this evi- 
_in determining the credit to 
> given the impeached witness. 
Gibson v. State, 93 S.E. 48, 20 Ga. 
App. 73. 


45. Harris v. U. S., 16 F.(2d) 117. 


46. Guy v. State, 102 So. 243, 20 
Ala.App. 374; Tally v. State, 68 So. 
567, 12 Ala.App. 814. 


[a] Membership in church.— 
Where the character of the prosecu- 
trix was attacked, it was improper 
to allow testimony of her good char- 
acter witnesses to be bolstered up 
by proof that she was a member of 
the church... Tally v. State, 68 So. 
567, 12 Ala.App. 314, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


business associates.47 After a sustaining witness has 
stated that the reputation of the impeached witness 
is good or bad, he may amplify or qualify his testi- 
mony by stating that it is good for certain virtues or 
bad for certain vices.*§ It is permissible to show any 
conduct or declarations of the party who has sought 
to impeach a witness, evincing that he esteems such 
witness honest and worthy,*® or conduct or declara- 
tions of the impeaching witness inconsistent with his 
testimony as to the bad character of the other wit- 
A sustaining witness cannot testify as to 
his individual opinion of the eredibility of the im- 
peached witness,°! based on his own personal knowl- 


ness.°° 


47. Bays v. Herring, 1 N.W. 558, 
51 Iowa 286, 292. ’ 

48. State v. Hicks, 157 S.E. 851, 
200 N.C. 539. 

49. Stacy v. Graham, 14 N.Y. 492. 


[a] Getters written by such party, 
showing his high esteem of the wit- 


ness, are admissible. Stacy v. Gra- 
ham, 14 N.Y. 492. 
[b] Association with witness.— 


Evidence that prosecutrix moved in 
the same society with accused’s sis- 
ters until discovery that she was en- 
eeinte is admissible as rebutting evi- 
dence attacking her credibility. State 
v. Shearon, 183 S.W. 293. 


50. Beeson v. State, 130 S.W. 1006, 
GUL bex:Cr: 39; 


[a] Mlustrations.—(1) A witness 
having testified to the bad character 
of the prosecutrix, the state could 
show any word or act of his that 
was in such sense inconsistent with 
his testimony as to throw doubt on 
it; and, if he treated her as a person 
fit to be seen in his company in a 
public assembly of ladies and gentle- 
men, including his own female rela- 
tives, and wrote her such a letter as 
indicated his wish to go and be with 
her at such places, the state had the 
right to show it in evidence, although 
its force for impeachment might be 
small. “Beeson v. State, 130 S.W. 
1006, 60 Tex.Cr. 39. (2) Where ac- 
cused introduced witnesses B and L 
to impeach the prosecutor, a deputy 
sheriff, for truth and veracity, and 
their testimony covered some six or 
eight months prior to the alleged of- 
fense, the state could introduce a 
petition addressed to the sheriff re- 
questing the prosecutor’s appoint- 
ment as a deputy, which had been 
signed by such witnesses some seven 
or eight months prior to the trial of 
the case, in which they stated that 
prosecutor was a safe, reliable, truth- 
ful, and honest man. Norris v. 
State, 106 S.W. 1386, 52 Tex.Cr. 166. 


Conduct inconsistent with testimo- 
ny generally see supra § 939. 


Inconsistent or contradictory state- 
ments generally see infra §§ 1219- 
1339. 


51. Savannah, etc., R. Co. v. Wide- 
man, 25 S.H. 400, 99 Ga. 245. 


Questions on direct examination 
see infra § 1139. 


52, McGimpsey v. State, 100 So. 
628, 20 Ala.App. 11 [cert den 100 So. 
629, 211 Ala. 415]; Lee v. Andrews, 
114 N.W. 672, 151 Mich. 5. 


Competency of witness see supra § 
1133. 


53. Jackson v. State, 17 So. 833, 
106 Ala. 12. 

54. State y. Allen, 69 N.W. 274, 
100 Iowa 7. 

55. Roberts v. Com., 22 S.W. 845, 
94 Ky. 499, 15 Ky.L. 341; Miller y. 


: 
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40, ‘246 Mo. 
Telles v. Es- 


Journal’ Co,4152. SOW 
722, Ann.Cas.1914B 679; 


‘| parza, (T’ex.Civ.App.) 14 S.W.(2d) 304; 


Hayes v. State, (Tex.Cr.) 59 S.W.(2d) 
163; Simmons vy. State, 40 S.W.(2d) 
804, 118 Tex.Cr. 519; Elam v. State, 
29° SW. (20). 347, 7 1b Pex-Criy £37; 
Miller v. State, 294 S.W..582, 106 Tex. 
Cr. 636; Savage v. State, 170 S.W. 
W380, Vb hex(Cr: 1213" 


fa] Illustrations.—(1) In a pros- 
ecution for offering to bribe a wit- 
ness, where defendant, to impeach 
the credit of such witness, showed on 
cross-examination of such witness 
that he had signed defendant’s name 
to checks, it was held, that it was 
proper for the state, on redirect ex- 
amination, to show that he had sign- 
ed the checks on defendant’s instruc- 
tions. Savage v. State, 170 S.W. 730, 
75 Tex.Cr. 218. (2) Where, in a pros- 
rect for unlawfully carrying a pis- 
tol, 
on a witness’ testimony by showing 
that she met him at night, she was 
properly permitted to testify that de- 
fendant had before then told her he 
was a Single man, but that she later 
learned he was married. Valigura v. 
State, 153 S.W. 856,-69 Tex.Cr. 320. 
(3) Testimony having been admitted 
to show that a witness had been 
charged with assaulting a minister, 
it was error to exclude a showing 
that, instead of the witness being the 
aggressor, the minister had made an 
unprovoked assault on him, and had 
been convicted thereof. Kemper v. 
State, 1 Sse Siw. 025,60 6ouhexCriy 1. 
(4) Where plaintiff’s character was 
impeached by testimony as to his 
bad reputation for integrity and truth 
owing to his failure to pay his debts, 
plaintiff was entitled to testify as to 
the reason for his failure. Ft. Worth 
Belt Ry. Co. v. Cabell, (Tex.Civ.App.) 
161 S.W. 1083. 


56. See cases infra this note. 


[a] Bule applied.—(1) Where, on 
the trial of an action brought by a 
corporation against one of its agents 
to recover money fraudulently taken 
from it by defendant, the successor 
of defendant in the same office was 
called as a witness, and it was sought 
to impeach him on the ground that he 
committed the acts with which de- 
fendant was charged, evidence that 
money had been taken from the of- 
fice while defendant was employed 
there, prior to the time embraced in 
plaintiff's specification of claim, was 
admissible for the purpose of sus- 
taining the credit of the witness. 
Boston, etc., R. Corp. v. Dana, 1 Gray 
(Mass.) 88. (2) Where it had been 
shown that a witness had been dis- 
charged for pilfering, permitting the 
introduction of a commendatory cer- 
tificate issued to the witness, on dis- 
missal from service,.to rebut at- 
tempted impeachment, was held not 
error. Wolf v. Chicago, M., St. P. & 
P. R. Co., 230 N.W. 826, 180 Minn, 310. 
(3) Where sheriff of adjoining coun- 
ty was offered as a witness as to gen- 


defendant attempted to reflect: 
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edge of the witness,°? or dealings with him;** nor 
can he be asked whether he ever heard certain other 
persons speak of the impeached witness’ character, 
where it does not appear where such other persons 
lived, or what was the extent of their acquaintance 
with the person whose character was attacked.** 
After certain facts have been brought out which un- 
explained would impeach the character of the wit- 
ness or create distrust of his truthfulness or integ- 
rity, the witness may be sustained by evidence in ex- 
planation of those facts,5® or by evidence rebutting 
or mitigating their effect,>® by contradiction,®’ or by 
proof of the actual facts,°§ but not by hearsay evi- 


eral reputation of witness W for 
truth and veracity, and on cross- 
examination it was developed that W 
was charged with liquor violations, 
and the good judgment and faith of 
the sheriff in employing W was chal- 
lenged in receiving testimony of the 
sheriff, giving reasons for employing 
W to suppress liquor traffic, stating 
that violations in the county of orig- 
inal venue were an eyesore to the ad- 
joining county, there was no error. 
Pruitt v. State, 265 S.W. 695, 98 Tex. 
Cr. 276. (4) Where accused, in his 
cross-examination of a witness, asked 
him if he had not been convicted of a 
certain offense while in the army and 
if he had not served a term in Leav- 
enworth and sent to the federal pen- 
itentiary, it was proper for the state 
to prove by the same witness that he 
had been honorably discharged from 
the army. Modica v. State, 251 S.W. 
1049, 94 Tex.Cr. 403. (5) Where one 
accused of unlawful sale of liquors 
in prohibition territory variously at- 
tacked the state’s principal witness, 
whose testimony made out the of- 
fense, it was proper for the court to 
permit the sheriff to testify that the 
principal witness assisted him in fer- 
reting out violations of the local op- 
tion law. Dupree v. State, 190 S.W. 
181, 80 Tex.Cr. 211. (6) In an action 
for personal injuries, where the wit- 
ness on cross-examination has stated 
that he had been discharged from his 
employment for stealing, it is not 
error for him to state on redirect 
that he was not guilty. Ferries Co. 
v. Brown, 92 S.E. 813, 121 Va. 13. 


57. Stevens v. State, 75 So. 708, 
16 Ala.App. 116; Bell v. State, 42 S. 
W.(2d) 448, 119 Tex.Cr. 386. 


[a] Reason for divorce.—Where 
defendant proved that state’s witness 
had been divorced by defendant’s sis- 
ter for cruelty, allowing rebuttal tes- 
timony that divorce was because of 
sister’s immorality was held not er- 
ror. Bell v. State, 42 S.W.(2d) 448, 
119 Tex.Cr. 886. 


[b] Contradicting offer of brib- 
ery.—Where a witness was allowed 
to testify in rebuttal that defendant 
offered at a certain time and place to 
bribe him to testify that he and not 
defendant committed the crime, and 
another witness in surrebuttal stated 
that he was present at such time and 
place, refusal to permit him to state 
whether the conversation offering the 
bribe took place was error. Seibert 
v. State, 105 A. 161, 183 Md. 309. 


58. State v. Ritter, 231 S.W. 606, 
288 Mo. 881. ; 


[a] For example, where defendant 
in cross-examination of witnesses of 
the state attempted to show that the 
principal witness had kept a house 
of ill fame, it was permissible for the 
state to show that the house of such 
witness did not bear that reputation, 
regardless of the propriety of the in- 
quiries of defendant’s counsel. State 
v. Ritter, 231 S.W. 606, 288 Mo. 381. 
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dence.®® Similarly, it is proper to refute insinua- 
tions arising from the character of the questions pro- 
pounded to the witness attempted to be impeached,®° 
or from the character of the answers given by the 
impeaching witness on cross-examination.*+ The im- 
peached witness himself cannot testify in rebuttal 
that reports concerning him mentioned by the wit- 
nesses who impeached his reputation were circulated 
by his enemies,°? but this evidence may be brought 
out by the testimony of other witnesses.** 


Irrelevant, immaterial, and collateral matters. 
Evidence which does not directly tend to support the 
good character of the witness, and which would in- 
troduce a collateral issue tending merely to delay the 
trial, is inadmissible.6* Sustaining a witness by 
proof of immaterial facts has been held not permis- 
sible in the face of timely objections, even though 
the opposite party had asked the witness concerning 
such facts without objection.®® 
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[§ 1135] (2) Time and Place to Which Evidence 
May Kelate.** It has been held that greater lati- 
tude should be allowed in supporting than in attack- 
ing the character of a witness;°’ and, hence, the sup- 
porting evidence is not confined to the same neighbor- 
hood, or to the same time spoken of by the impeach- 
ing witnesses, but it is permissible to prove the im- 
peached witness’ character for veracity years pre- 
viously, and in a different place in which he had 
resided.©8 Whether or, not the evidence offered is 
too remote to be of any probative value is addressed 
to the discretion of the trial court.°® Where the rep- 
utation of a witness for truthfulness is assailed, the 
party calling him has the right to intreduce testi- 
mony to show that his reputation is good, not only 
at the time of the trial, but that it has always been 
good;*° and it has been held proper to permit a par- 
ty in his rebutting evidence, as to the characters of 
impeached witnesses, to prove that they were good 


59. State v. Craig, 100 P. 167, 52 
Wash. 66. 
[a] For example, although after 


the unchastity of a prosecuting wit- 
ness is.shown, in order to affect her 
eredibilitvy, she might show that de- 
fendant was the cause of her undoing, 
this may not be done with hearsay 


evidence. State v. Craig, 100 P. 167, 
52 Wash. 66. 

60. Hopper v. State, 236 S.W. 595, 
151 Ark. 299; State v. Winder, 111 S. 
F530, 183 N.C. 47S: 

[a] Honorable discharge from 


army.— Where a state’s witness testi- 
fied to defendant’s selling him intoxi- 
cating liquors in violation of law, and 
on cross-examination the witness was 
asked if he had not avoided the draft 
and if he had not been a deserter from 
the army, and he answered ‘‘No” to 
each question, it was not error to al- 
low the witness to show that he had 
served in the army and had received 
an honorable discharge therefrom. 
Hopper v. State, 236 S.W. 595, 151 Ark. 
299: 


{[b] Imputation that attorney was 
withholding witsess.—In a liquor 
prosecution, where defendant intended 
to leave from the examination of the 
assistant attorney-general the infer- 
ence that he was a party to the un- 
availability of a witness in order to 
prevent his use as a witness for de- 
fendant, the testimony of the assist- 
ant attorney-general to clear himself 
from the implication was held admis- 
sible, defendant having opened the 
door to this testimony by asking if 
the absent witness had not been told 
that he would not be needed. State v. 
Fish, 143 A. 604, 49 R.I. 397. 


61. Porter v. State, 101 So. 97, 20 
Ala.App. 74. 


fa] Rule applied.—Where a state’s 
witness testified on cross-examination 
in a liquor prosecution that defend- 
ant’s general reputation was good, and 
that he would believe him on oath, 
unless it was for some connection in 
making liquor, it was competent for 
defendant to show that the witness 
had never heard of defendant making 


liquor. Porter v. State, 101 So. 97, 20 
Ala.App. 74. 

62. Yeatts v. St. Louis South- 
western Ry. Co. of Texas, (Tex.Civ. 
App.) 184 S.W. 636 [error dism 
(Commn.App.) 244 S.W. 503]. 

63. Yeatts v. St. Louis South- 


western Ry. Co. of Texas, supra. 


oe 


64, I1l.—People v. Newman, 103 N. 
Bi 589; 260 I Ti: 


Ind.—Robping v. Spencer, 22 N.E. 
660, 121 Ind. 594; Welch v. State, 3 
N.E. 850, 104 Ind. 347; Brower v. 
Ream, 42 N.E. 824, 15 Ind.App. 51. 


Iowa.—Hofacre v. Monticello, 103 N. 
W. 488, 128 Iowa 239; Herzman v. 
Oberfelder, 6 N.W. 81, 54 Iowa 83. 


N.Y.—Hagadorn v. Kearney, 13 Hun 
236; People v. Mather, 4 Wend. 229, 
21 Am.D. 122. 


S.D.—State v. Madison, 
647, 23 S.D. 584. 


Tex.—Turner v. State, 276 S.W. 705, 
101 Tex.Cr. 584; Redding v. State, 255 
S.W. 430, 95 Tex.Cr. 641. 


[a] Persecution by police.—The 
testimony of a witness for accused 
that, although he was innocent of 
other offenses, the police had persecut- 
ed him and arrested him for such of- 
fenses was incompetent. People v. 
Newman, 103 N.E. 589, 261 Ill. 11. 


[b] Industry and attentiveness to 
business.—Dvidence that a witness is 
industrious and attentive to business 
is not admissible to rebut testimony 
impeaching his veracity. Herzman v. 
Oberfelder, 6 N.W. 81, 54 Iowa 83. 


[ec] Fair treatment of others.— 
Where it is shown that the reputation 
of a witness for truth and veracity 
is bad, evidence in rebuttal, showing 
that he has treated others fairly in 
dealings with them, is incompetent. 
People v. Turney, 83 N.W. 273, 124 
Mich. 542. 


{d] Patronage of better class of 
people.—Where, in an action by a 
woman for assault and battery, it 
appeared that plaintiff and her sister, 
who was a witness for plaintiff, were 
engaged in business, and defendant 
offered evidence that their moral char- 
acter was bad, it was not competent 
for plaintiff to testify that she en- 
joyed the patronage of the better class 
of ladies in the town. Hagadorn y. 
Kearney, 13 Hun (N.Y.) 236. 


[e] lection to office of constable, 
—HEvidence that a witness has been 
elected constable is not competent to 
sustain his character. Brewster vy. 
Yourd, 3 Watts (Pa.} 99. 


{f] Satisfactory service as ranger. 
—iIn a prosecution for keeping a 
gambling house, testimony by ad- 


122 N.W. 


jutant general that the witness who 
had been impeached by accused had 
given satisfactory service when em- 
ployed in the ranger service was held 
inadmissible. Turner vy. State, 276 S. 
W.. 705,101 Tex.Cr. 584. 


[g] Employment cf crooks as en- 
forcement officers.—In a prosecution 
for keeping a gambling house, testi- 
mony of adjutant géneral that it was 
necessary to employ crooks as en- 
forcement officers, in an attempt to 
give credit to the witness whom de-. 
fendant had impeached, by showing 
him to be a law violator, was held 
inadmissible. 'Turner v. State, 276 S. 
W. 705, 101 Tex.Cr. 584. 


65. Turner v. State, supra. 


Evidence improperly admitted as 
basis for good reputation testimony 
See supra § 1130. 


Redirect examination as to imma- 
terial matters see supra § 860. 


66. On cross.examination of sus- 
taining witness see infra § 1140. 


67. State v. Goodrich, 196 P. 1043, 
83 Idaho 654 [cit Cyc]; Morss v. 
Palmer, 15 Pa. 51; Chess vy. Chess, 1 
Penr.&W. (Pa.) 32, 21 Am.D. 350. 


68. Stratton v. State, 45 Ind. 468; 
Lake Lighting Co. v. Lewis, 64 N.E. 
85, 29 Ind.App. 164; Woodman vy. 
Churchill, 51 Me. 112; Morss v. Palm- 
er, 15 Pa. 51; State v. Knight, 95 N.W. 
390, 118 Wis. 473. 


[a] Evidence of reputation twen- 
ty-two months before trial was held 
not inadmissible on the ground that 
it was too remote. State v. Knight, 
95 N.W. 390, 118 Wis. 473. 


[b] Good character two years be. 
fore in a different neighborhood was 
held admissible. Stratton v. State, 45 
Ind. 468, 


69. State v. Goodrich, 196 P. 1048, 
33 Idaho 654. 


70. Dimick v. U. S., 135 F. 257, 70 
C.C.A. 141. 


[a] Relative weight of evidence.— 
Where some ofthe evidence of moral 
character of a witness relates to one 
period and some to another, its weight 
depends on the credibility of the wit- 
nesses and other circumstances, and is 
for the jury, and it is not proper for 
the court to instruct that the nearer 
the time the greater weight the evi- 
dence possesses. Hardwick v. Hard+ 
wick, 106 N.W. 639, 130 Iowa 230, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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before the suit was commenced.7!_ Where a witness 
is Impeached by showing that his character at. a for- 
mer period of his life had been bad, evidence that 
his present character is good is admissible to repel 
the presumption that his bad character has contin- 
ued.2. Questions concerning general reputation 
should be confined to the community in which the 
impeached witness lives,*® but they should not be 
limited to too small a locality;** the extent differs 
in different persons and depends on the testimony in 
regard to the position or business of the person whose 
character is attacked.7° Evidence as to the reputa- 
tion of the witness in a city five miles from the place 
of his residence, acquired in the course of business 
dealings or otherwise, is admissible ;*® and the mere 
fact that a witness has resided in a community but 
six months will not, as a matter of law, justify the 
exclusion of evidence as to his general reputation for 
truth and veracity in that community, on the ground 
that he has not resided there long enough to estab- 


71. King v. Kersey, 2 Ind. 402. fa] Thus, 
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lish any reputation in that respect.77 


[§ 1136] (3) Negative Testimony. One who has 
been so situated that the bad reputation of the im- 
peached witness, if it existed, would be known to 
him may testify that he has never heard anything 
said derogatory of the character of such witness,‘* 
or that he never heard his reputation discussed,’® as 
such testimony tends strongly to show that the repu- 
tation of the person in question is good.*® However, 
it has been held that evidence of particular witness- 
es that they have never heard anything against the 
character of the impeached witness has no tendency 
to refute the positive testimony of impeaching wit- 
nesses that his character is bad,* but the testimony 
is worthless if the witness is not so situated as to 
have an opportunity to hear what is said.®? 


[§ 1137] (4) Rebutting Effect of Evidence of Ar- 
rest or Indictment. Where the arrest of a witness 
has been shown, the fact that he was not indicted 


piebin Lenox: v. Fuller, 39 Mich. 


72. Graham v. Chrystal, 2 Abb.Dec. 
N.Y.) 263, 2 Keyes 21, 37 How-Pr. 
279 (aff £ Abb.Pr.N.S. 121, 32) How. 
Era 2 87). 


[a] Tllustrations.—(1) A witness 
whose character is attacked by proof 
of specific immoral acts may be sus- 
tained by proof of his general good 
character since such acts were com- 
mitted. Central R., etce., Co. v. Dodd, 
10 S.E. 206, 83 Ga. 507. (2) -Where, 
on a trial for murder, witnesses for 
the state in their chief examination 
disclosed the fact that they were 
bawds at the time of the occurrence 
to which they were testifying, and de- 
fendant on cross-examination elicited 
and emphasized the same fact, it was 
competent for the commonwealth, in 
support of their credibility, to intro- 
duce evidence that the women had 
since abandoned their evil ways, and 
were leading respectable lives. Car- 
ter v. Com., (Ky.) 13 S.W. 921. 


73. State v. Steen, 117 S.E. 793, 185 
N.€. 768. 

74, Woodman v. Churchill, 51 Me. 
112, 113. 


“The question in such cases should 
be a general one, upon the examina- 
tion in chief, not only in regard to 
the reputation, but in regard to local- 
ity. It would not be proper to re- 
strict it to a small space, nor to a 
few persons. Nor, on the other hand, 
should the question be broader than 
the reputation.” Woodmen y. Church- 
ill, supra. 


75. Woodman v. Churchill, supra. 


76. State v. Cushing, 45 P. 145, 14 
Wash. 527, 53 Am.S.R. 883. 


Knowledge of sustaining witness 
see supra § 1133. 


77. Alderson v. State, 111 S.W. 738, 
53 Tex.Cr. 525. 


78. Ga.—Flemister v. State, 7 S.E. 
642, 81 Ga. 768. 


Me.—State v.. Lambert, 71 A. 1092, 
104 Me. 394, 15 Ann.Cas. 1055. 


Mo.—State v. Reed, 157 S.W. 316, 
250) SMO. ovo .skelt, .Cycly sState vs 
Stephens, (App.) 216 S.W. 550. 


Pa.—Morss vy. Palmer, 15 Pa. 51. 


Tex.—Dickson v. State, 146 S.W. 
914, 66 Tex.Cr. 270. 


See Barrow v. State, 112 So. 813, 
22 Ala.App. 99 (dictum). 
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selling intoxicating liquor, where the 
defense had made an attack on the 
reputation of the prosecuting witness 
for truth and veracity, and where a 
witness, in answer to the question of 
whether he knew what the reputation 
of the prosecuting witness was, an- 
swered, “I have never heard it called 
into question,’ the court’s refusal to 
strike out the answer was proper 
where it did not appear at the time of 
such refusal that the witness was not 
well acquainted with the prosecuting 
witness. State v. Stephens, (Mo.App.) 
216 S.W. 550. 


Competency of sustaining witness 
see supra § 1133. 


79. Iowa.—State v. Nelson, 12 N. 
W. 253, 58 Iowa 208; Bays v. Herring, 
1 N.W. 558, 51 Iowa 286. 


Mich.—Lenox y. Fuller, 39 Mich. 268 
[foll McLaughlin vy. Salley, 9 N.W. 
256, 46 Mich. 219]. 


Mo.—State v. Poole, 285 S.W. 726, 
3814 Mo. 673. 


Vt.—Shores v. Simanton, 119 A. 879, 
a Ye ier Miko oe DAI 


Va.—Mohler v. Commonwealth, 111 
S.H. 454, 182 Va. 713; Davis v. Franke, 
33 Gratt. (74. Va.) 413. 


Wis.—Spencer vy. State, 112 N.W. 
462, 182 Wis. 509, 122 Am.S.R. 989, 
13 Ann.Cas. 969. 


Wyo.—State v. Sorenson, 241 P. 707, 
34 Wyo. 84 [reh den 241 P. 607, 34 
Wyo. 90]. 


fa] Answering “No” to question 
whether witness knew reputation.— 
Where a witness, introduced by way 
of defense to repel an attack on the 
reputation of another for truth and 
veracity, testified that he had known 
the other witness well for many years 
and had never heard his reputation for 
truth and veracity discussed and 
would believe him on oath, overruling 
a motion to exclude is not a ground 
for reversal, although on cross-ex- 
amination, in answer to a question 
whether he knew the other’s reputa- 
tion for truth and veracity, he an- 
swered, ‘No.’ Mohler v. Common- 
wealth, 111 S.E. 454, 132 Va. 713. 


80. U.S.—Foerster v. U. S., 116 F. 
860, 54 C.C.A. 210 [cert den 23 S.Ct. 
844, 187 U.S. 644, 47 L.Ed. 347]. 


lowa.—Bays v. Herring, 1 N.W. 558, 
5638, 51 Iowa 286. 


Mo.—State v. Pool, 285 S.W. 726, 
728, 314 Mo. 673. 


Tex.—Dickson vy. State, 
ORA--Oaie 66 (Dex. Ors 20s 


“Tf a person’s reputation is good, 
it is not usually discussed. It would 
be strange to hear it said of a man 
that his character for truth and 
veracity was good if it had never been 
doubted. Hence we believe it is quite 
usual to sustain the character of a 
witness by proving by witnesses that 
they had never heard it mentioned or 
discussed.” Bays v. Herring, supra. 


“While it is true that the usual 
formula as to such matters is to in- 
quire if the witness knows the general 
reputation of the person in question, 
and what that reputation is, 1 Greenl. 
Ev. 461; yet the hackneyed and 
stereotyped mode of answering such 
inquiry need not always be pursued. 
Frequently the highest evidence 
which can be offered in this regard is 
of that negative character which the 
court below unwarrantably, as we 
think, excluded. That reputation may 
with justice well be called good which 
no slanderer has ever ventured to 
even so much as question. A blame- 
less life, oftentimes, though not al- 
ways, gives origin to such a reputa- 
tion. But when it can be said of a 
man by those well acquainted with 
him, that they never heard his reputa- 
tion, as to truth and morals, dis- 
cussed, denied or doubted, it is equiva- 
lent to passing upon him the highest 
encomium. The authorities abundant- 
ly establish that the person testifying 
need not base his means of knowledge 
on what is ‘generally said’ of the per- 
son whose character is in question, 
but may base his knowledge of the 
reputation of such person on evidence 
of the negative nature above quoted.” 
State v. Grate, 68 Mo. 22, 27 [quot 
State v. Pool, supra]. 


146 S.W. 


“There is no better evidence of a 
man’s good reputation than that he 
has lived in a given community for a 
number of years, and that it was 
never brought in question.” Dickson 
v. State, supra. 


81. Magee v. People, 28 N.E. 1077, 
139 Ill. 188; Hays v. Johnson, 92 [11 
App. 80. 


82. Shewitz v. U. S., 293 BF. 581. 
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for the crime may be brought out.8* After evidence 
of an indictment against a witness has been intro- 
duced, testimony in explanation of it is admissible 
to rebut its effect,8* and exclusion of such testimony 
by the court is error,®® but the explanation may in 
turn be rebutted by other evidence.*® The witness 
may not go into the details or cireumstanees when 
they are immaterial and prejudicial.*’ It has been 
held that explanation of the indictment should be 
confined to the impeached witness alone, and other 
witnesses may not be called on that issue.8* It may 
be shown in rebuttal that the indictment against the 
witness was dismissed,®® that he was not guilty of 
the charge,®° that he was acquitted,®! or that he has 
never been convicted of any offense.®? After the ac- 
quittal or dismissal of the charges has been shown, 
the judgment cannot be introduced to substantiate 
the fact,°? nor ean facts or details attending the 
charge be brought out,®* nor can evidence of a com- 
promise of a claim for unjust prosecution be intro- 
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duced.®® After an indictment or arrest of a wit- 
ness has been shown, proof of his good reputation for 
truth and veracity has been held to be admissible ;°° 
but there is other authority to the contrary.°* Where 
the opposite party draws out the information that 
the witness was tried for a crime in another state and 
acquitted, evidence of general character for truth 


and integrity is inadmissible.®® 


[§ 1138] (5) Rebutting Effect of Evidence of 
The extent to which the odium attach- 
ed to proof of a conviction for crime may be rebut- 
ted or mitigated to sustain the character or credi- 
bility of the witness sought to be impeached is sub- 
ject to a divergence of judicial opinion.®® A number 
of courts have held that, after proof of conviction has 
been introduced, testimony fendi to show that 
the witness was not in fact guilty is not admissible,’ 
for the adjudication of his guilt or innocence is con- 
clusive,2 and evidence of that nature introduces a 


€3. Crutchfield v. State, 152 S.W. 


1053, 68 Tex.Cr. 468. 


84. Elam v. State, 29 S.W.(2d) 347, 
115 Tex.Cr. 187; McBride v. State, 281 
S.W. 1074, 103 Tex.Cr. 583. 


{a] Rule applied.—(1) Where the 
state called witnesses, who on the 
first trial testified against accused, 
but subsequently made affidavits that 
they had testified falsely, and showed 
that such witnesses had been indict- 
ed for perjury, it was held that ac- 
cused was entitled to introduce evi- 
dence that the witnesses had changed 
their testimony under fear of divine 
wrath. People v. Simmons, 113 N.E. 
887, 274 Ill. 528. (2) Where, ona trial 
for murder, defendant’s witness was 
asked if he was not under indictment 
for perjury, it was competent, as tend- 
ing to explain the discrediting circum- 
stances, to show by the witness that 
certain relatives and friends of, de- 
ceased, who were prosecuting defend- 
ant, had procured the indictment. 
Roberts v. Com., 22 S.W. 845, 94 Ky. 
499, 15 Ky.L. 341. (3) Defendant’s 
testimony as to facts tending to show 
that a subsequent indictment, as to 
which the state cross-examined him, 
was the result of a frame-up was held 
admissible. Elam v. State, 29 S.W. 
(2d) 347, 115 Tex.Cr. 137. 


85. Davis v. State, 40 S.W.(2d) 809, 


118 Tex.Cr. 410; Anderson v. State, 21. 


S.W.(2d) 499, 113 Tex.Cr. 450; Mil- 
ler v. State, 294 S.W. 582, 106 Tex. 
Cr. 636; Welch v. State, 291 S.W. 896, 
106 Tex.Cr. 280; Mullins v. State, 283 
S.W. 516, 104 Tex.Cr. 195; Skinner v. 
State, 251 S.W. 810,94. Tex.Cr._ 371. 


86. McBride v. State, 281 S.W. 
1074, 103 Tex.Cr. 583. 


87. Williams v. State, 257 S.W. 544, 
96 Tex.Cr. 294. 


88. Miller v. State, 294 S.W. 582, 
106 Tex.Cr. 636. 


89. Davis v. State, 40 S.W.(2d) 809, 
118 Tex.Cr. 410; Cowart v. State, 158 
S.W. 809, 71 Tex.Cr. 116; Diseren v. 
State; 127 Siw. 1038, 59 Tex.Cr. 149; 
Howard v. State, 111 S.W. 1038, 53 


Tex.Cr. 378; Stewart v. State, (Tex. 
GELDING ISIWa LOM 
[a] @Whus, where defendant on 


cross-examination of a witness for the 
state elicited that he had been indict- 
ed for running a gambling place, and 
that he was an officer at the time, the 
state could show that the case had 
been dismissed, and that he was at 
the time only a special man detailed 


to keep order at. the place. Johnson 
v. State, 153 S.W. 875, 69 Tex.Cr. 107. 


so. Skinnhér v. State, 251 S.W. 810, 
94 Tex.Cr. 371; Wallace v. State, 200 
S.W. 407, 82 Tex.Cr: 588; Cowart v. 
State, 158 S.W. 809, 71 Tex.Cr. 116; 
upeas v. State, 39 S.W. 120, 37 Tex. 
Cres Lsie: 


91. State v. Weisman, 141° S.W. 
1108, 238 Mo. 547; Wills v. Cape Girar- 
deau Southwestern R. Co., 44 Mo.App. 
51; Baker v. State, 187 S.W. 949, 79 
Tex.Cr. 510; Green v. State, 137 S.W. 
126, 62 Tex.Cr.-345;. Burks v. State, 
49 S.W. 389, 40 Tex.Cr. 167; Stewart 


1v. State, (Tex.Cr.) 67 S.W.107; Jack- 


son v. State, 26 S.W. 194, 622, 33 Tex. 
Cr. 281, 47° Am:S.R. 30. 


[a] For example, where a prose- 
cuting witness in a prosecution for 
the unlawful sale of intoxicating liq- 
uors is asked on cross-examination 
whether he had been indicted for mur- 
der, and answered that he had, the 
state on redirect examination may 
properly ask as to what was done with 
such indictment against him, and re- 
ceive the witness’ answer that he was 
acquitted. Green v. State, 137 S.W. 
126, 62 Tex.Cr. 345. 


92. State v. Weisman, 
1108, 288 Mo, 547. 


$3. Payne v. State, 148 S.W. 694, 67 
Texter. 716i. 


94. Stanley v. State, 137 S.W. 703, 
62 Tex.Cr. 306; Howard v. State, 111 
S.W. 1038, 53 Tex.Cr. 378; Stewart v. 
State, (Tex.Cr.) 67 S.W. 107. 


[a]. Thus, in a murder trial, where 
defendant, as a witness, stated that 
he was tried and acquitted for an- 
other shooting, it was proper for the 
court merely to allow him to show 
the acquittal and to refuse to permit 
him to go into the facts and circum- 
stances of such other case. Lassiter 
v. State, 208 S.W. 21, 137 Ark. 273. 


95. Ray v. State, 225 S.W. 5238, 88 
Tex.Cr. 196. 


[a] For example, in a homicide 
prosecution, where defendant testified 
on cross-examination that he had been 
indicted for theft from an express 
company and testified on redirect ex- 
amination that he had been acquitted 
by the verdict of the jury, exclusion 
of his testimony that the express com- 
pany had compromised his claim for 
unjust prosecution was held proper, 
such evidence being hearsay and not 
affecting his veracity as a witness. 


141 S.W. 


Ray v. State, 225 S.W. 528, 88 Tex. 
Cresloes 


96. Turner v. State, 16 S.W.(2d) 
127, 112 Tex.Cr. 245; Pruitt v. State, 
265 S.W. 695, 98 Tex.Cr. 276; Farmer 
v. State, 32 SW. 232,.35 TexCr. 270: 
See also Webb v. State, 29 Ohio St. 
351 (holding that, where the question 
as to whether the witness is guilty 
of a crime of which he has not been 
convicted becomes a legitimate sub- 
ject of inquiry on the trial, his reputa- 
tion for truth may be proved, to rebut 
the imputation against his credit 
ich the evidence makes against 

im). 


97. People v. Gay, 7 N.Y. 378 [aff 
1 Park.Cr. 308, and dist People v. 
Rector, 19 Wend. (N.Y.) 569, appr 
People v. Hulse, 3 Hill (N.Y.) 309, and 
ais Carter v. People, 2 Hill (N.Y.)} 
ey iral is 


98. Harrington v, Lincoln, 4 Gray 
(Mass.) 5638, 64 Am.D. 95.. 


fa] Reason for rule.—Character is 
left exactly where it was found. 
Harrington v. Lincoln, 4 Gray (Mass.) 
563, 64 Am.D. 95 


99. See cases 
35-40. 


1. Ala.—Fuller v. State, 41 So. 774, 
147 Ala. 35; Kendrick vy. Cunningham, 
63 So. 797, 9 Ala.App. 398. 


Ind.—-Dotterrer v. State, 88 N.E. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846. 


Md.—Donnelly v. Donnelly, 143 A. 
648, 156 Md. 81. 


Mass.—Gertz vy. Fitchburg R. 
137. Mass. 77,.50: Am.R: 285; 
Gallagher, 126 Mass. 54. 


Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4. ; 


[a] Conviction of counterfeiting. 
—Where plaintiff on cross-examina- 
tion testified that he had been con- 
victed of counterfeiting, he was not 
entitled to show in rebuttal that, at 
the time he passed the money, he did 
not know that it was spurious. Ken- 
drick v. Gunningham, 63 So. 797, 9 
Ala.App. 398. s 


2. Ala.—Formby v. Williams, 81 
So. 360, 17 Ala.App. 24; Kendrick vy. 
Cunningham, 63 So. 797, 9 Ala.App. 


398. 


Md.—-Donnelly v. Donnelly, 143 A. 
648, 156 Md. 81. 


Miss.—Smith v. State, 
59 So. 96, 102 Miss. 330. 


infra notes 1-23, 


Cos 
Com. v. 


58 So. 979, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


collateral issue and is immaterial.® 
have held that the record of conviction is not conclu- 
sive for this purpose,* and the witness may testify 
that he was not guilty of the offense,® at least ina 
There is some authority holding that in 
a criminal ease the record of conviction as “between 
the state and defendant is conclusive,’ and evidence 
of guilt or innocence is immaterial,’ and cannot be 
The record of a conviction in another state 
has been held not to be conelusive for this purpose.*° 


civil case.® 


shown.?® 


N.J.—State v. 
J.Law 21. 


N.D.—State v. Keillor, 197 N.W. 859, 
50 N.D. 728. 


Or.—Hendricks v. Portland Hlectric 
Power Co., 289 P. 369, 292 P. 1094, 
134 Or. 366.. 


3. Ala.—Formby v. Williams, 81 So. 
360, 17 Ala.App. 24; Kendrick v. Cun- 
ningham, 63 So. 797, 9 Ala.App. 398. 


Miss.—Smith y. State, 58 So. 979, 
59 So. 96, 102 Miss. 330. 


Leo, 77 A. 523, 80 N 


Mo.—State v. Kimmell, 137 S.W. 
329, 156 Mo.App. 461. 
S.D.—State v. Madison, 122 N.W. 


647, 23 S.D. 584. 


Wash.—State v. Evans, 258 P. 845, 
145 Wash. 4; Coles v. McNamara, 241 
P. 1, 136 Wash. 624. 


[a] Rule applied.—In a civil ac- 
tion, where defendant testified he had 
not been convicted of being a common 
cheat and swindler, and plaintiff in 
rebuttal introduced a transcript show- 
ing a conviction, plaintiff's objection 
to the inquiry as to whether or not de- 
fendant had ever paid one penny of 
the fine mentioned, or whether he had 
ever served one day's hard labor, was 
properly sustained on the ground that 
the evidence was immaterial. Form- 
by v. Williams, 81 So. 360, 17 Ala. 
App. 24 


4. Reed y. State, 92 N.W. 321, 66 
Neb. 184. 


5. #Wagman v. U.:S., 269 F. 568 
feertrden’ 41 -°S8.Ct°376, (255, U.S) G23 
65 L.Ed. 792]; Reed v. State, 92 N.W. 
321, 66 Neb. 184; Houston, etc., R. Co. 
v. Runnels, (Civ.App.) 46 S.W. 394 
[rev on other grounds 47 S.W. 971, 92 
Tex. 305, and foll Missouri, etc., R. 
Co. v. Adams, 114 S.W. 453, 42 Tex. 
Civ.App. 274; Missouri, etc., R. Co. v. 
Dumas, (Tex.Civ.App.) 93 S.W. 493]; 
Pope v. State,-194 S.W. 590, 81 Tex. 


Cr. 54; Scott v. State, (Tex.Cr.) 47 
S.W. 531. 
6. Sims v. Sims, 75 N.Y. 466 [rev 


12 Hun 231, and disappr Gardner v. 
Bartholomew, 40 Barb. (N.Y.) 325]; 
Wolkoff v. Tefft, 12 N.Y.S. 464, 59 N 
Y.Super. 52. 


7. State v. Watson, 65 Me. 74; 
Harper vy. State, 140 N.E. 364, 106 
Ohio St. 481. 


8. Gallagher v. People, 71 N.E. 842, 
211 Ill. 158 [aff 110 Ill.App. 250, and 
error dism 27 S.Ct. 779, 203 U.S. 600, 
51 L.Ed. 334]. 


9. Harper v. State, 140 N.E. 364, 
106 Ohio St. 481. See Sims v. Sims, 
75 N.Y. 466 [rev 12 Hun 231, and 
disappr Gardner v. Bartholomew, 40 
Barb. (N.Y.) 325] (holding that prob- 
ably it could not be shown). 


[a] Rule applied.—Where, on 
eross-examination, defendant in a 
eriminal prosecution denies his con- 
viction of another crime under the 
state or federal law, and a record 
of conviction has been offered in evi- 
dence by the state in rebuttal, such 
record, unmodified or unreversed, may 
neither be impeached, nor contradict- 


% 


oto ds 
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Other courts 


ed by defendant or any witness in his 
behalf. Harper v. State, 140 N.EH. 364, 
106 Ohio St. 481. 


10. Sims v. Sims, 75 N.Y. 466 [rev 
12, Hun 231]. 


11. Ala.—Formby v. Williams, 81 
So. 360, 17 Ala.App. 24; Kendrick v. 
Gupningham 638 So. 797, 9 Ala.App. 
398. 


Ky.—Shields v. Conway, 
840; 133 Kyi" 35. 


Mass.—Lamoureux v. New York, N. 
H. & MLR OOrs141(— INSEL ee OOO <9 
Mass. 338; Gertz v. Fitchburg R.Co., 
137 Mass. 77, 50 Am.R. 285. 


Miss.—Smith v. State, 59 So. 96, 58 
So. 979, 102 Miss. 330. 


Mo.—State v. Jones, 155 S.W. 383, 
249 Mo. 80; State v. Kimmell, 137 S. 
W. 329, 332, 156 Mo.App. 461; 


N.M.—Territory v. Garcia, 
838, 15 N.M. 538. 


N.D.—State v. Keillor, 
859, 50 N.D. 728. 


Or.—Hendricks v. Portland Electric 
erage ta 289 P. 369, 292 P. 1094, 1384 
r. 366. 


S.D.—State v. Madison, 
647, 238 S.D. 584. 


Vt.—State v. Lapan, 141 A. 686, 101 
Vt. 124. 


“To permit the defendant to ex- 
plain the circumstances of the convic- 
tion for the purpose of destroying or 
weakening the effect of the conviction 
would have been to open up a rein- 
vestigation of the former case; for, if 
the defendant were permitted to ex- 
plain, the state should also be per- 
mitted to rebut that explanation, and, 
if this course were adopted, it would 
result in a retrial of the former case, 
and the effect of the record of the re- 
sult of that trial would be disputed 
by the oral testimony of witnesses, 
and thus a judgment of a court of 
record would be contradicted by oral 
testimony, and this cannot be done.’’ 
State v. Kimmell, supra, 


[a] For example, in a prosecution 
for selling intoxicating liquor with- 
out a license, accused hawing testi- 
fied on cross-examination that he had 
once pleaded guilty to keeping open 
after hours, his explanation thereof 
that it was the offense of his bar- 
tender committed during his absence 
from town was immaterial and inad- 


117 S.W. 


110 PR: 


197 N.W. 


122 N.W. 


missible. State v. Madison, 122 N.W. 
647, 23 S.D. 584. 
12. Wagman v. U. S., 269 F. 568 


feertiiden!) 4b5S:Ct.. 376,255 US) 572; 
65 L.Ed. 792]; State v. Ezell, 41 Tex. 
Hunter v. State, 32 S.W.(2d) 851, 
116 Tex.Cr. 584; Calvert v. State, 291 
S.W. 906, 106 Tex.Cr. 245; Randell v. 
State, 278 S.W. 210, 102 Tex.Cr. 410; 
Acton v. State, 241 S.W. 154, 92 Tex. 
Crsg6; “Boone vVarState, 215 .S.W.1310; 
85 Tex.Cr. 661; Pope y. State, 194 S. 
W. 590, 81 Tex.Cr. 54. 


[a] Explanation in fact given.— 
Refusal to permit defendant to tes- 
tify in explanation of prior conviction 
for violation of a state prohibition 


[70 C.J.] 931 


Courts have held that the conviction cannot be ex- 
plained,!! but there is authority holding that the 
witness may make such explanations as would re- 
move implications of untruthfulness and serve to re- 
instate him as a witness.!? 
tions it has been held that the nature of the offense 

may be shown;!* that the cireumstances of the of- 
fense may be shown if in extenuation of the act or in 
mitigation of its effect,1+ and the court should be al- 
lowed a large measure of diseretion in this re- 


In the various jurisdic- 


law, shown to affect his credibility, 
was held not error, where he was per- 
mitted to testify that the sale was 
made by his waiter in his absence. 
Merrill v. U. S., 6 F.(2d) 120. 


[b] No abuse of discretion by 
court.—Permitting witness on direct 
examination to explain the facts and 
circumstances surrounding prior con- 
victions shown on cross-examination 
was held not an abuse of discretion. 
People v. Tait, 255 N.Y.S. 455, 234 App. 
INE 433. [aft, 182) IN. Bh. 19754259 ON. Ye 
DOOM 


13. Philpot v. Commonwealth of 
Kentucky, 242 S.W. 839, 195 Ky. 555, 
25 A.L.R. 1367; Lucas v. Kaylor, 299 
P. 297, 136 Or. 541; State v. Gaffney, 
276 PL. 873; 151) Wash, 599) 65) Ac EaR: 
405; Remington v. Judd, 202 N.W. 
679, 186 Wis. 338. 


fa] Reason for rule.—A witness 
should be permitted to tell in a gen- 
eral way the nature of the offense for 
which convicted, so that the jury may 
better tell the extent to which his 
credibility is impaired. Remington v. 
Judd, 202 N.W. 679, 186 Wis. 338 


[b] Imprisonment or confinement. 
—The witness may state the offense 
of which he was convicted where it 
has been brought out (1) that he was 
in prison (Carlson v. Winterson, 42 N. 
KH. 347, 147 N.Y. 652; State v. Hzell, 41 
Tex. 35; Harris v. Commonwealth, 105 
S.E. 541, 129 Va. 751), (2) or confined 
in a state reformatory (State v. Fair- 
banks, 147 A. 682, 102 Vt. 283), (8) or 
had served a term in the workhouse 
(South Covington, ete, St. R. Co. v. 
Beatty, 50 S.W. 239, 20 Ky.L. 1845). 


14 Hopper v. State, 286 S.W. 595, 
151 Ark. 299; Donnelly v. Donnelly, 
143 ,A. 648, 156 Md. 81; Hayes v. State, 
(Téx.Cr.) 59 S.W.(2d) 163. 


[a] Tllustrations.—(1) In deter- 
mining if his testimony should be 
discredited because of his prior con- 
viction, testified to on his cross-ex- 
amination, a witness may, on his re- 
direct, state this was twenty years 
before, when he was only twenty 
years old. Hale v. State, 64 So. 530, 
10 Ala.App. 22. (2) Where a state’s 
witness testified to purchasing intoxi- 
cating liquor from defendant, and de- 
fendant, to impeach his testimony, 
placed in evidence a certified copy of 
a judgment of a federal court, show- 
ing that such witness had been con- 
victed of robbing a post o.fice, per- 
mitting such witness to testify that 
he was only nineteen years old when 
committing the crime, and had been 
persuaded to commit it by another 
party, and had pleaded guilty and 
served ninety days in jail, was held 
not error. Hopper v. State, 236 S.W. 
595, 151 Ark. 299. (3) On redirect ex- 
amination, of a state witness who on 
cross-examination admitted that he 
had been convicted of unlawfully hav- 
ing intercourse with girl under eigh- 
teen years, his testimony that the act 
of intercourse was with her consent 
was held admissible in a liquor prose- 
sution. Hayes v. State, (Tex.Cr,) 59 
S.W.(2d) 163. 
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gard,'® but the court in the exercise of its dis- 
cretion may refuse to permit extenuating cir- 
cumstances to be introduced after the nature of 
the offense has been shown;!°% that the witness 
may show the reason for his conviction,'® at least 
where the conviction has been set aside;* that the 
conviction cannot be shown to have been illegal;'® 
and that the witness may state the facts on which 
the conviction rests,!® but cannot refute them.?° 
Failure of the party who elicits the fact that the 
witness was confined in prison to inquire as to the 
cause and nature of the offense is not error.24_ Where 
a plea of guilty to a crime charged is shown, it has 
been held that the witness may show the circumstane- 
es under which the plea was entered and the reason 
therefor,?? but there is other authority holding the 
testimony inadmissible.?* Evidence that the convic- 
tion was reversed in the appellate court is compe- 
tent,?4 and, where the witness has testified on eross- 
examination that he was convicted of a crime, it is 
permissible to show that he was found not guilty by 
reason of insanity.25 Where a witness has been 
convicted of a certain offense and the other party 
has characterized the offense under a different name, 


WITNESSES 
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it is proper for the witness to deny guilt as to that 
offense.2" The odium of a conviction may be miti- 
gated by a showing that after the witness paid the 
penalty he was received into the employ of the at- 
torney who prosecuted him,?? or by a showing that 
the witness while imprisoned had liberties and was 
called a “trusty”’;?8 it may not be mitigated by a 
showing of an expression of an opinion by the judge 
before whom the witness was tried.?® 


Character or reputation. Proof that a witness 
has been convicted of a erime is such an impeach- 
ment as warrants the introduction of evidence to sus- 
tain his character,®° and evidence of his good repu- 
tation,*! or his reputation for truth and veracity,*” 
is admissible. A mere interrogation of the witness 
as to whether he has ever been eonvicted of a erime, 
which the witness answers in the negative, does not 
attack the general character of the witness so as to 
permit the introduction of evidence of good charac- 
ter,?* but the witness may testify that he had never 
even been charged or indicted for any offense.** 


.Pardon. Where a witness has been impeached by 
showing that he has been convicted of crime, it may 


15. Donnelly -v. Donnelly, 143 A. 
648, 156 Md. 81. 
15%. Werner v. State, 206 N.W. 


898, 189 Wis. 26. 


16. Calvert v. State, 291 S.W. 906, 
106 Tex.Cr. 245. 


17. Benedict v. State, 208 N.W. 934, 
190 Wis. 266. 


18. State v. Leo, 77 A. 528, 80 N. 
J.Law 21; People v. Michaels, 153 
ei liek 168 App.Div. 258, 33 N.Y. 
Cr; 231. 


[a] Where auestion was broad 
enough to allow the witness to deny 
the validity of the judgment of convic- 
tion, he was properly denied the privi- 
lege of explaining the transaction. 
People v. Michaels, 153 N.Y.S. 796, 168 
FADED. 2oSs oo Nee Cr dole. 


19. People v. Michaels, supra. 
20. People v. Michaels, supra. 


21. Harris v. Commonwealth, 105 
$.E. 541, 129 Va. 751. 


[a] MDllustration.—Where defend- 
ant had testified on direct examina- 
tion as to his residence and occupa- 
tion during a certain period, and had 
been required to testify on cross-ex- 
amination that at one time during 
such period he had been confined in 
prison, the failure of the prosecution 
to inquire as to the cause and nature 
of the imprisonment, leaving the mat- 
ter to the conjecture of the jury, was 
held not error, since defendant, if he 
desired, could have told the jury all 
about his imprisonment on redirect 
examination. Harris v. Common- 
wealth, 105 S.BE. 541, 129 Va. 751. 


22. Acton v. State, 241 S.W. 154, 
92 Tex.Cr. 6; Boone v. State, 215 S.W. 
310, 85 Tex.Cr. 661; State v. Lapan, 
141 A. 686, 101 Vt. 124; McKinstry v. 
Collins, 56 A. 985, 76 Vt. 221. 


[a] Rule applied.—(1) In a prose- 
ecution for theft, it was error to reject 
testimony of accused that as to a 
previous conviction for theft he would 
not have pleaded guilty but for his 
father’s desire to pay his fine to se- 
cure his release so he could do cer- 
tain work. Acton v. State, 241 S.W. 
154, 92 Tex.Cr. 6. (2) The witness 
may explain that the reason he plead- 


ed guilty was because he thought he 
was pleading guilty to something else. 
McKinstry v. Collins, 56 A. 985, 76 Vt. 
227. 


23. Coles v. McNamara, 241 P. 1, 
136 Wash. 624. 


[a] Pleading guilty on advice of 
counsel.—In an action against a sher- 
iff for false imprisonment, where 
plaintiff and brother, witness in his 
behalf, when arrested, carried liquor, 
and the next day the witness pleaded 
guilty of being drunk and disorderly, 
excluding evidence that the witness 
pleaded guilty on advice of counsel 
who paid fine was held proper. Coles 
v. McNamara, 241 P. 1, 136 Wash. 624. 


24. Bolling v. U. S., 18 F.(2d) 863. 


25. People v. Hoenschle, (Cal.App.) 
DIME ACZM) erie 


26. Maurizi v. Western Coal & Min- 
ing Co., 11 S.W.(2d) 268, 321 Mo. 378. 


[a] For example, a witness, hav- 
ing admitted pleading guilty to pos- 
session of ‘‘white mule,” was properly 
permitted to deny guilt of bootleg- 
ging. Maurizi v. Western Coal & Min- 
ing Co., 11 S.W.(2d) 268, 321 Mo. 378. 


27. State v. Storey, 182 N.W. 613, 
148 Minn. 398, 15 A.L.R. 629. 


* 28. Tennessee Coal, etce., 
Haley, 85 F. 534, 29 C.C.A. 328. 


29. People v. Cummins, 103 N.E. 
169, 209 N.Y. 283. 


[a] Illustration.—Where it was 
shown that one of accused’s witness- 
es had previously been convicted of 
making false bank reports but was 
admitted to bail on appeal under a 
certificate of reasonable doubt, accus- 
ed could not show that the judge who 
tried such witness stated, in imposing 
sentence, that he did not regard the 
witnessasacriminal. People v. Cum- 
mins, 103 N.E. 169, 209 N.Y. 283. 


30. Shields v. Conway, 117 S.W. 
340, 133 Ky. 35. 


31. In re Williams’ Estate, 156 P. 
1087, 1089, 52 Mont. 192; Derrick vy. 
Wallace, 112 N.BE. 440, 217 N.Y. 520. 


“The rule is as old as the law it- 
self.” In re Williams’ Estate, supra. 


Coy ivi 


[a] Incarceration in penitentiary. 
—Where a witness was impeached by 
proof that at the ‘time of the second 
trial he was incarcerated in a peni- 
tentiary, proof of his good reputation 
is admissible under the common law 
and under the statute. In re Wil- 
pane Estate, 156 P. 1087, 52 Mont. 


[b] Reputation for morality is ad- 
missible. Ross vs Grand Pants Co., 
156 S.W. 92, 170 Mo.App. 291. 


[c] Reputation since conviction 
may be shown. -State v. Jones, 155 
S.W. 38, 249 Mo. 80. 


32. Cal.—People v. Amanacus, 50 
Cale 253. 
Conn.—Smirnoff v. McNerney, 152 


A. 399, 112 Conn. 421. 


Mass.—Gertz v. Fitchburg R. Co., 
137 Mass. 77, 50 Am.R. 285. ; 


Mo.—State v> Richards, 11 S.W.(2d) 
1035 [cit Cyc]; State v. Pleake, (App.) 
290 S.W. 82; Ross v. Grand Pants Co., 
156 S.W. 92, 170 Mo.App. 291. 


Ohio.—Wick v. Baldwin, 36 N.E. 
671, 51 Ohio St. 51; Webb v. State, 29 
Ohio St. 351. 


Or.—Portland First Nat. Bank v. 
ee eet Assur. Cos 52) P.1050,4933 
ee aoe 


+ 
Tex.—Missouri, ete. R. Co. v. Ad- 
ams, 114 S.W. 453, 42 Tex.Civ.App. 
274; Missouri, etc., R. Co. v. Dumas, 
(Civ.App.) 93 S.W. 493; Garcia v. 
State, 22 S.W.(2d) 658, 1138 Tex.Cr. 
380; Casey v. State, 265 S.W. 150, 98 
Tex.Cr. 183; Luttrell v. State; 51 S. 
W. 930, 40 Tex.Cr. 651. 


Wis.—Kraimer 
LOOK et Was 35.0% 


fa] Rule applied.—W here a 
state’s witness admitted that as a boy 
he had been charged with theft and 
pleaded guilty, 4t was proper to in- 
troduce testimony of his good repu- 
tation for truth and veracity. Casey 
v. State, 265 S.W. 150, 98 Tex.Cr, 183. 


33. Birmingham R., etec., Co. v. El- 
lard, 33 So. 276, 185 Ala. 438. 


34. Copeland v. State, 271 S.W. 91, 
99 Tex.Cr. 659. 


v. State, 93 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 1138-1140] 


be shown that he has been pardoned;** and a re- 
fusal by the court to allow such testimony is error,*® 
for the pardon reéstablishes the witness’ eredibil- 
ity;°* but there is authority holding that a pardon 
proves nothing as to the witness’ credibility and evi- 
dence of that fact introduces a collateral issue and 
is inadmissible in a criminal case.*& In accordance 
with the former rule, the cireumstances under which 
the pardon was granted may be shown.*® The fact 
that the state by its questions to its witness waives 
proof of his.conviction of a felony by a certified copy 
of the judgment does not deprive it of rehabilitating 
the witness by showing his pardon and restoration to 
eitizenship.*° 


[§ 1139] e. Examination of Sustaining Witness*? 
—(1) Direct Examination. The sustaining reputa- 
tion witness should be first asked whether he knows 
the general reputation of the impeached witness,*? 
and, on answering in the affirmative, may be ask- 
ed what that reputation is.4* Only questions as to 
character or reputation as known or reputed general- 
ly are permissible,*#* and the witness cannot be asked 
as to particular facts or rumors,*® or as to his per- 
sonal knowledge of the impeached witness’ charac- 
ter,*® or as to his private opinions not based on gen- 
eral repute.47 Where the reputation of a witness for 
truth and veracity has been attacked a question as 
to the character of the witness for truth and ver- 
acity has been held improperly excluded.*$ The sus- 
taining witness may be asked whether from his 
knowledge of the reputation of the impeached wit- 


35. Bryant v. U. S., 257 F. 378, 168 | 923, 206 Ala. 
Gic-A. 418; Sisson v. -Yost, 58 Hun 


609, 12 N.Y.S. 373; Gaines v. State, 
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ness he would believe him under oath,*® but not sim- 
ply whether he would believe the witness under 
oath,®® or whether from the number of years that 
he had known the witness he would believe him on 
oath.°! Under a statute which specifies that the wit- 
ness may be questioned only in reference to general 
character and excludes all other questions, it has 
been held that the witness may not be asked as to 
any distinct constituent of character, such as truth- 
fulness or honesty.°? Where a witness called to sus- 
tain an impeached witness states, on his direct ex- 
amination, that he has heard the character of the wit- 
ness spoken against, the party calling him may ask 
the names of the persons referred to by him.°? Sus- 
taining witnesses may be asked how long they have 
known the person sought to be impeached, and for 
what length of time they have resided in the same | 
community with him, for the purpose of showing 
their opportunities for acquiring a knowledge of his 
general character.** 


[§ 1140] (2) Cross-Examination.®® Where a 
witness is called to sustain the reputation of another 
witness, he may be liberally cross-exumined as to 
his means of knowledge and to test his truthful- 
ness,°® and the limit of such cross-examination is in 
the trial court’s diseretion.®°* So the witness may be 
asked on cross-examination what constitutes reputa- 
tion;°® whether he has heard of specific acts or eon- 
duct or particular reports or rumors and his knowl- 
edge as to such matters;5® whether he has heard 


is not the usual technical language, it 
is equivalent to saying that to the 
best of his judgment he would be- 


Woodman v. 
State v. Bur- 


251 S.W. 245, 95 Tex.Cr. 368 [cert dism ; “ » | lieve the impeached witness on oath. 
44 S.Ct. 132, 268 U.S, 728, 68 Led. |indeshg Cor tooneral ekawertr ny nce | Miller vy. State, 111 \So./648;021 Ala, 
528]. improper. Southern R. Co. v. Hobbs, App. 653. 

36. State v. Taylor, 133 So. 349,| 43 So. 844, 151 Ala. 335; Dees v. State, 50. Doner y. People, 92 Ill.App. 43. 
172 La. 20. 89 So. 95, 18 Ala.App. 183 [cert den [a] Reason for rule.—Such a 


37.° State v. Taylor, supra. 


38. Gallagher vy. People, 71 N.E. 
842, 211 Il). 158 [aff 110 I]).App. 25 
and error dism 27 S.Ct. 779, 203 U. 
600, 51 L.Ed. 334]. 


so, Sisson sv. .Yost;. 12" NaY.Sio 373; 
58 Hun 609. 


40. Gaines v._ State, 251 S.W. 245, 
95 Tex.Cr. 368 [cert dism 44 S.Ct. 132, 
263 U.S. 728, 68 L.Ed. 528]. 


41. Character testimony on redi- 
rect examination generally see su- 
pra § 866. 


Of impeaching witness see supra §§ 
1110-1112. 


42. ‘Gifford v. People, 35 N.E. 754, 
148 Ill. 173; State v. Hicks, 157 S.E. 
851, 200 N.C. 539; Missouri, K. & T. 
Ry. Co. of Texas v. Williams, 133 S. 
W. 499, 63 Tex.Civ.App. 368. 


[a] Question held unobjectionable. 
—A question “Do you know what Joe 
Ercker’s reputation is, in this com- 
munity, for honesty and fair deal- 
ing?’ is not subject to the objection 
that it is not so framed as to find 
out first whether the witness is ac- 
quainted with such person’s reputa- 
tion. Salvini v. Legumazabel, (Tex. 
Civ.App.) 68 S.W. 183. 


43. Woodman y. Churchill, 51 Me. 
112; Missouri, K. & T. Ry. Co. of Tex- 
as v. Williams, 133 S.W. 499, 63 Tex. 
Civ.App. 368. 


‘ 

4a) SICOrdg We 9 Ui Sin wo G20) Oae 
Southern R. Co. v. Hobbs, 43 So. 844, 
151 Ala. 335; Dees v. State, 89 So. 
95, 18 Ala.App. 183 [cert den 89 So. 


, 


0 
Ss. 


. 


89 So. 928, 206 Ala. 699]. 


_ [b]. Personal dealings.—A party 
introducing a witness as to character 
cannot ask him as to his personal 
dealings with the witness. State v. 
Burton, 90 S.E. 561, 172 N.C. 939. 


45. Caylor v. State, 121 So. 9, 23 
Ala.App. 1 [cert den 121 So. 12, 219 
Ala. 12]; De Lerosa v. State, 170 S.W. 
312, 74 Tex.Cr. 604. 


[a] Specific questions as to knowl- 
edge of the prosecutrix’ conduct and 
temper are improper to overcome tes- 
timony impeaching the prosecutrix’ 
character. Caylor v. State, 121 So. 
9, 23 Ala.App. 1 [cert den 121 So. 12, 
219 Ala. 12]. 


46. Ford v. U. S., 3 F.(2d) 104. 


47. Southern R. Co. v. Hobbs, 43 
So. 844, 151 Ala. 335; Caylor v. State; 
121 So. 9, 23 Ala.App. 1 [cert den 121 


So.) 12, 219 Ala. 12, ‘and cit Cyej. 

48. State v. Tawney, 99 P. 268, 78 
Kan. 855. 

[a] Reason.—‘‘The distinction be- 


tween character and reputation is not 
easily understood by the common run 
of witnesses and the terms are not 
infrequently used without discrimina- 
tion.” State v. Tawney, 99 P. 268, 78 
Kan. 855. 


49. Doner v. People, 92 Tll.App. 438, 


[a] Witness thinking he would be- 
lieve impeached witness under oath, 
—Testimony as to the general good 
character of another that the wit- 
ness thought he would believe him 
on oath, was held not reversible er- 
ror, for, although such an expression 


question is based on the state of mind 
of the sustaining witness and elim- 


inates the matter of reputation. Don- 
er v. People, 92 Ill.App. 43. 
51. McGimpsey v. State, 100 So. 


628, 20 Ala.App. 11 [cert den 100 So. 
629, 211 Ala, 4157. 


52. Barnwell v. Hannegan, 31 S.E. 
116, 105 Ga. 396. "i 


53. Bakeman v. Rose, 18 Wend. (N. 
Y.) 146 [aff 14 Wend. 105]. 


54 Peeples v. State, 29 S.E. 691, 
103 Ga. 629. 


55. Of witnesses generally see su- 
pra §§ 779-850. 


Of impeaching witness see supra 
§§ 1113-1116. 


56. State v. Loesch, (Mo.) 180 8. 
W. 875. 


57. Meadors v. Haralson, 
184, 226 Ala. 418; State v. 
(Mo.) 180 S.W. 875. 


58. Hutts v. Hutts, 62 Ind. 214, 


59. Levert'v. State, 142 So. $4, 225 
Ala. 214; Lowman v. State, 50 So. 
43, 161 Ala. 47; Lewis v. State, 71 
So. 617, 14 Ala.App. 72; State v. Moss, 
168 N.W. 164, 185 Iowa 158; State v. 
Miller, (Mo.) 12 S.W.(2d) 39; State v. 
Hawkins, 184 P. 977, 25 N.M. 514. See 
Caylor v. State, 121 So. 9, 23 Ala. App. 
1 [cert den 121 So. 12, 219 Ala’ 12] 
(dictum). 


fa] Thus, where a witness in a 
criminal case testified as to the rep- 
utation of accused for truth and ver- 
acity and as a law-abiding citizen, 


147 So. 
Loesch, 
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of the arrest of the impeached witness,°° or a dis- 
cussion of certain charges against him;°! whether 
he would believe the impeached witness under oath ;°? 
and other questions properly tending to test the val- 
ue of his testimony.** However, where the witness 
has testified as to reputation for truth and veracity, 
he may not be asked questions as to specific acts or 
conduct, tending to impeach general character having 
no relevancy to gharacter for veracity.®* It is im- 


proper to ask the sustaining witness whether, in case 


of a conflict between his own testimony and that of 
the impeached witness, he would. believe the latter,®® 
or to interrogate him as to what he heard stated by 
other witnesses in other trials as to the character of 
the impeached witness.°°& It is legitimate cross-ex- 
amination of a character witness to ask whether he 
had ever heard of the person whose reputation is 
‘under investigation having been accused of ‘commit- 
ting acts inconsistent with the character which he 
‘has attributed to him,°7? but questions which are ask- 
ed merely to get the substance of the inquiry before 
the jury.as an evidentiary fact are properly exclud- 
ed.°8 Where the attention of the sustaining witness 


it is competent to cross-examine him 
as to whether he has heard reports of 
particular instances inconsistent with 
such reputation. State v. Hawkins, 


State, 


WITNESSES 


for peace when intoxicated 
for belief was permissible. 
198 S.W. 141, L 
(6) Where defendant’s character wit- 
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has been called to a newspaper article written by him, 
assailing the moral character of the impeached wit- 
ness, he is properly allowed to explain the cireum- 
stances under which the article was written, showing 
that the attack did not involve the character of the 
impeached witness for veracity.®° 


Time of reputation.7° On cross-examination of 
the witness only reputation at the time of trial may 
be shown;*! what it was at some remote time is not 
admissible unless brought into the case by the party 
offering the witness.’? 


[§ 1141] 8. Impeachment of Impeaching Wit- 
ness.7° An impeaching witness may be himself im- 
peached,** as by introducing a*second impeaching 
witness to prove the bad character of the first,’® and, 
when impeached by proof of bad character, may be 
sustained by proof of good character.*® An impeach- 
ing witness cannot himself be impeached by show- 
ing that the statements of others, on which he tes- 
tified that his knowledge of the reputation was bas- 
ed, were never made by them.’? 


and basis [b] Affidavit prejudicial to defend- 
Morris v. | axnt.—Permitting an affidavit highly 
82 Tex.Cr. 13.] prejudicial to defendant to get before 


the jury on cross-examination of de- 


184 P. 977, 25 N.M. 514. 


[b] Discretion of court.—Cross- 
examination of witness as to reports 
or rumors'‘of immorality or dishon- 
esty is largely within the trial court’s 
discretion. State v. Miller, (Mo.) 12 
S.W.(2d) 39. 


60. Wachstetter v. State, 99 Ind. 
290, 50 Am.R. 94. 


61. Wachstetter v. State, supra. 
: 62. Hamilton y. People, 29 Mich. 
Wes 

63. State v. Brown, 6 S.H. 568, 100 
INE@en Oilo. 

[a] For example (1) In a: slander 


action, permitting defendant to cross- 
examine plaintiff's witness as to 
whether he had heard another wit- 
ness’ character discussed by named 
persons, was held not error, where 
practically all persons named lived 
where the witness whose character 
was involved resided. Meadors v. 
Haralson, 147 So. 184, 226 Ala. 413. 
(2) Asking, on cross-examination of 
a character witness, whether the wit- 
ness’ opinion of accused would be 
affected if he knew that accused had 
made certain statements, which there 
was evidence accused had done, was 
held proper. Maner v. State, 165 S.H. 
305, 45 Ga.App. 594. (3) After a 
witness has voluntarily testified as to 
his own immoral acts, it is unobjec- 
tionable to ask another witness, who 
testifies as to the other’s good char- 
acter, whether he would allow the 
former to visit his family, the obvi- 
ous purpose being to ascertain the 
latter’s estimate of a good character. 
State v. Brown, 6 S.E. 568, 100 N.C. 
519. (4) The evidence of a character 
witness for defendant may be attack- 
ed by asking such witness if he did 
not know that defendant had killed 
two men, if he did not know that he 
had committed larceny, or other 
crimes, provided there is some foun- 
dation for propounding such ques- 
tions, and that the matters suggested 
are not imaginary and propounded 
merely to prejudice the jury. Coker 
Ve SEALey ace by (id, 26 OK Cr. 2230; 
(5) Cross-examination of character 
witnesses as to accused’s reputation 


ness testified that he had never heard 
anything charged against. defendant, 
it was proper to cross-examine him 
as to whether he was present when 
defendant was tried for perjury, since 
that was a charge against defendant 
and a proper subject for impeach- 
ment. Cox v. State, 194 S.W. 138, 81 
Mex.Gri90. 


64. Vaughn v. State, 
17 Ala.App. 383. 


fa] For example, whére the state 
offered testimony tending to impeach 
defendant’s witness, and in rebuttal 
defendant offered testimony as to 
the good character of the witness for 
truth and veracity, the court erred 


84 So. 879, 


in permitting the state on cross-ex- 


amination of the character witnesses 
to prove that the witnesses had heard 
that the witness had drank whisky, 
been drunk, and played cards. 
Vaughn v. State, 84 So. 879, 17 Ala. 
App. 388. 


65. Ramsey v. State, 
89 Ga. 198. 


66. Davis ve Franke, 33 Gratt. (74 
Va.) 418. 


67. People v. Weber, 86 P. 671, 149 
Cal. 325. 


68. People v. Weber, 86 P. 671, 149 
Cal. 325; People v. Marendi, 107 N.E. 
1058, 213 N.Y. 600. 


{a] Tllustration.—Where a_  wit- 
ness, having testified that C’s reputa- 
tion was good, on cross-examination 
was asked whether he had ever heard 
discussed the fact as to what busi- 
ness C carried on, which he answered 
in the negative, and was then asked 
whether he had ever been told that 
C’s license to carry on business had 
been revoked, which question he an- 
swered in the negative, a further 
question whether he had not been 
toid that C had a lengthy examination 
before the board 6f police commis- 
sioners and that his license was re- 
voked, was an illegitimate attempt 
to get the substance of the inquiry 
before the jury as an evidentiary tact, 
and an objection thereto was properly 
Sustained. People v. Weber, 86 P. 
671, 149 Cal. 325. 


15 S.E.. 6, 


fendant’s character witness was held 
error. People v. Marendi, 107 N.E. 
1058, 213 N.Y. 600. 


69. Smith vy. Weeks, 
54 Iowa 411. 


70. Time to which evidence of sus- 
taining witness may relate generally 
see supra § 1135. 


TL. aState, vy. Richards, (Ma.) 11 S. 
W.(2d) 1035. 


72. State v. Richards, supra. 


73. By cross-examination see su- 
Pra So ede 


74, Ind.—Phillips v. Thorn, 84 Ind. 
84, 43 Am.R. 85. 


Iowa.—State v. Moore, 25 Iowa 128, 
‘eae Hee 776; State v. Brant, 14 Iowa 


Ky.—Dunn v. Com., 84 S.W. 321, 119 
Ky. 457, 27 Kyu. 113. 


N.Y.—Brink v. Stratton, $8 N.E. 
12S) KGS ING Ys 50, eGon danke. Acaeatt oer 
Starks v.. People, 5 Den. 106. 


N.C.—State v. Cherry, 63 N.C. 493; 
State v. Kirkman, 63 N.C. 246. 


Utah.—State v. Scott, 188 P. 860, 
55 ‘Utah 5538. 


[a] tate has the right to impeach 
a witness, produced by defendant in a 
prosecution for rape to testify as to 
the female’s reputation for truth and 
veracity, by showing that such wit- 
ness’ general reputation for truth and 
veracity is bad. tate v. Scott, 188 P. 
860, 55 Utah 558. nea 


[b] Hostility—Where witnesses 
are called for the purpose of impeach- 
ing a party to an action, his testimony 
that they are hostile to him is com- 
petent as affecting their credibility. 
Brink v. Stratton, 68 N.E. 148, 176 
N.Y. 150, 68 L.R.A. 182, 18 N.Y.Ann. 
Cas. 435. : 


i* 
75. State v. Cherry, 68 N.C. 493. 
76. State v. Cherry, supra. 


77. Robbins v. Spencer, 22 3 
660, 121 Ind. 594; Welch vy. State - 
N.E. 850, 104 Ind. 347; Brower vy. 
Ream, 42 N.E. 824, 15 Ind.App. 5s 
Hofacre v. Monticello, 103 N.W. 488 
128 Iowa 239. k 


6 N.W. 592, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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[§ 1142] 9. Effect of Impeachment. Impeaching 
evidence goes only to the credibility or veracity of 
the witness*® and may not be considered as sub- 
If the impeachment absolute- 
ly satisfies the jury that the witness is unworthy of 
belief, they should disregard his testimony unless it 
is corroborated,®® but it is for them to determine 
whether the impeachment has been successfully ac- 
complished;§! his testimony must be considered if 
they believe it to be true notwithstanding his im- 


stantive evidence.?® 


[a] Reason for rule.—Such show- 
ing would be a collateral issue. Rob- 
bins v. Spencer, 22 N.E. 660, 121 Ind. 
594; Welch v. State, 3 N.E. 850, 104 
Ind. 347. 


78. People v. Johnson, 57 Cal. 571; 
Baggett v. Pace, 10 P.(2d) 301, 51 
Idaho 694; Atkins v. Commonwealth, 
5 S.W.(2d) 889, 224 Ky. 126; Meyers 
v. Commonwealth, 240 S.W. 71, 194 
Ky. 523. 


[a] Evidence showing bad reputa- 
tion for truth and veracity may be 
considered in establishing the truth 
of the witness’ testimony. People v. 
Williams, (Cal.App.) 25 P.(2d) 259. 


79. Baggett v. Pace, 10 P.(2d) 301, 
51 Idaho 694; Atkins v. Common- 
wealth, 5 S.W.(2d) 889, 224 Ky. 126. 


80. Smith v. State, 35 S.E. 59, 109 
Ga. 479; Troxdale v. State, 9 Humphr. 
(Tenn.) 411. See Foster v. Crisman, 
144 N.W. 1021, 165 Iowa 189 (holding 
that the evidence of an impeached 
witness is not entitled to any weight 
unless corroborated by other credible 
evidence). 


81. Smith v. State, 35 S.E. 59, 109 
Ga. 479; Ison v. State, 147 S.E. 403, 39 
Ga.App. 484; Windom vy. State, 91 S. 
E. 911, 19 Ga.App. 452; Atoka Coal & 
Mining Co. v. Miller, 104 S.W. 555, 7 
Ind.T. 104. 

[a] Witness is never successfully 
impeached until a mental conviction 
that he is unworthy of credit is pro- 
duced on the mind of the jury by com- 
petent proof. Rudulph v. State, 85 S. 
HB. 365, 16 Ga.App. 353. 


22. Bruder v. State, 161 S.W. 1067, 
110 Ark. 402. . 

83. Ala.—Spicer v. State, 16 So. 
706, 105 Ala. 123. 

Cal.—Johnson vy. Risdon, 265 P. 505, 
89 Cal.App. 768. 


Conn.—State v. Shields, 45 Conn. 
256. 

Fla.—Peadon v. State, 35 So. 204, 
46 Fla. 124. 


Ga.—Dunean v. State, 25 S.E. 182, 
97 Ga. 180; Hunt vy. State, 69 S.E. 42, 
8 Ga.App. 374. 

Ill.— Metropolitan West Side El. R. 
Co. v. Fortin, 107 Ill.App. 157 [aff 67 
N.E. 977, 203 Ill. 454]; Hays v. John- 
son, 92 Ill.App. 80. 

Ind.—McCasland v. Kimberlin, 100 
Ind. 121. 

Iowa.—State v. Van Vliet, 66 N.W. 
748, 97 Iowa 387; State v. Miller, 4 N. 
W. °838, 900, 1083, 53 Iowa 84, 154, 
209." 

Kan.—Craft v. State, 3 Kan. 450. 

Minn.—State v. Christianson, 
N.W. 1095, 131 Minn. 276. 


Mo.—State v. Bauerle, 46 S.W. 609, 
145 Mo. 1; John V. Farwell & Co. v. 
Meyer, 67 Mo.App. 566. 

N.Y.—People v. Harper, 1 Edm.Sel. 
Cas. 180. 

Or.—Wimer v.,Smith, 30 P. 416, 22 
Or. 469. 


154 
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peachment.*? 


it entitled.®® 


S.C.—Belcher v. Conner, 1 S.C. 88. 


Tex.—Franks v. State, 87 S.W. 148, 
48 Tex.Cr. 211; Thornton v. State, 20 
Tex.App. 519; Kelly v. State, 1 Tex. 
App. 628. 


But compare Beam v. Hamilton, 10 
Lanc.Bar (Pa.) 69; Com. v. Burton, 1 
Susq.Leg.Chron. (Pa.) 66. 


[a] While character of woman for 
virtue, morality, and chastity goes to 
her credit, her bad character is not 
sufficient to entirely discredit her evi- 


dence. Hunt v. State, 69 S.H. 42, 8 Ga. 
App. 374. 
[b] Lack of interest and _ cor- 


roboration by intrinsic probabilities. 
—The impeachment of a_ witness’ 
character for veracity is rendered less 
important in the weight of its in- 
fluence by the facts that he has no 
interest in the result of the suit, and 
that he is corroborated by all the 
intrinsic probabilities of the case. 
May v. Wilkinson, 76 Ala. 543. 


[c] That witnesses were trans- 
porting whisky at time of collision 
has been held not to require rejection 
of testimony. Baden v. Globe Indem- 
nity Co., (La.App.) 145 So. 53 [rev 
on other grounds (App.) 146 So. 784]. 


@4. Conn.—State v. Shields, 45 
Conn. 256. 


Ga.—Ison v. State, 147 S.H. 403, 39 
Ga.App. 484, 


Idaho.—Bagegett v. Pace, 10 P.(2d) 
301, 51 Idaho 694. 


qt ens v. Johnson, 92 Ill.App. 


Ind.—McCasland v. Kimberlin, 100 
Ind. 121. 


Ky.— Cavanaugh v. Commonwealth, 
190 SW. 123, 172) Ky. 799. 


N.Y.—Lee v. Chadsey, 3 Abb.Dec. 
43, 2 Keyes 543, 3 Keyes 225; Linder- 
man v. New York Cent., etc., R. Co., 11 
N.Y.St. 837, 46 Hun 679 [aff 20 N.E. 
875, 112 N.Y. 682]. 


Okl.—Holman y. Lozier, 227 P. 886, 
100 Okl. 128. 


Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed. 626. 


Tenn.—Graves  v. 
Coldw. 643. 


Tex.—tTrotter v. State, 36 S.W. 278, 
37 Tex.Cr. 468; Kelly v. State, 1 Tex. 
App. 628. 


[a] Direction of verdict on the tes- 
timony of an impeached witness is er- 
ror, although such testimony is not 
contradicted. Gildersleeve vy. Landon, 
73 N.Y. 609. 


Credibility of witnesses generally 
as question for jury see Criminal Law 
§ 2291; Trial § 340. 


85. Ga.—Windom v. State, 91 S.E. 
911, 19 Ga.App. 452. 


Iowa.—State v. Miller, 4 N.W. 838, 
900, 1083, 58 Iowa 84, 154, 209. 


Minn.—State v. Christianson, 
N.W. 1095, 131 Minn. 276; 
Wren, 82 N.W. 859, 79 Minn. 
State v. Beebe, 17 Minn. 241. 


Fitzgerald, 6 
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The impeachment of the character or 
reputation of a witness does not require that his 
testimony shall be disregarded,** but his credibility 
still remains a question for the jury,** who should 
give to his testimony the weight to which they deem 
The jury may, if they see fit, believe 
him,®* even though the witness is not corroborated** 
or his character sustained,®® although they may also, 
if they see fit, refuse to believe him and entirely dis- 
regard his testimony,*® even though it is undisput- 


Or.—Wimer v. Smith, 30 P. 416, 22 
yr. 469. 


S.C.—Belcher v. Conner, 1 S.C. 88. 
a Onan er v. Wainer, 12 Tex. 


“Tt can never depend on the char- 
acter of the witness whether his evi- 
dence tends directly to prove the fact, 
or merely to raise a presumption that 
itis so.” State v. Beebe, supra. 


86. Ga.—Davis v. State, 19 S.E. 
243, 94 Ga. 399; Wood v. State, 114 S. 
E. 586, 29 Ga.App. 179; Cook v. State, 
79 S.E. 87, 13 Ga.App. 308; Simmons 
v. State, 71 S.H. 876, 9 Ga.App. 552; 
Taylor v. State, 62 S.E. 1048, 5 Ga. 
App. 237. 


Ind.—Overton v. Rogers, 99 Ind. 
595; Spivey v. State, 8 Ind. 405. 


Iowa.—State v. Lilteich, 191 N.W. 
76, 195 Iowa 1353. 


Ky.—Drake v. Commonwealth, 257 
S.W. 1024, 201 Ky. 593. 


Miss.—Blackwell v. State, 135 So. 
192, 137 So. 189, 161 Miss. 487. 


N.Y.—People v. Wayman, 27 N.E. 
1070, 128 N.Y. 585 mem, 3 Silv.A. 490. 


87. Wright v. State, 165 S.E. 326, 
45 Ga.App. 517; Preston v. State, 155 
S.E. 774, 42 Ga.App. 280; Ison v. State, 
147 S.E. 403, 39 Ga.App. 484; Sutton 
v. State, 88 S.E. 744, 18 Ga.App. 28; 
Rudulph v. State, 85 S.E. 365, 16 Ga. 
App. 353; Solomon y. State, 73 S.B. 
623, 10 Ga.App. 469. 


[a] VWerdict will not be set aside 
because it rests on the testimony of a 
witness sought to be impeached. Sim- 
ue v. State, 71 S.E. 876, 9 Ga.App. 

oa. 


88. Preston v. State, 155 S.E. 774, 
42 Ga.App. 280; Ison v. State, 147 S.E. 
403, 39 Ga.App. 484; Holman v. Lozier, 
227 P. 886, 100 Okl. 128. 


[a] Evidence of bad reputation 
uncontradicted.—Evidence of the bad 
reputation of a witness for truth and 
veracity, although not contradicted 
by proof to the contrary, is not alone 
sufficient to destroy the effect of the 
positive testimony of the witness to a 
fact or state of facts. Holman vy, 
Lozier, 227 P. 886, 100 Okl. 128. 


89. Ala.—Venabel v. Venable, 51 
So. 833, 165 Ala. 621. 


Ill—Hill v. Montgomery, 56 N.R. 
320, 184 Ill. 220 [aff 84 Ill.App. 300]. 
eee Hunt v. Keating, 201 IllApp. 


Minn.—State v. Christianson, 154 
N.W. 1095, 131 Minn. 276. 


Neb.—Watson vy. Roode, 46 N.W. 
491, 30 Neb. 264 [aff 61 N.W. 625, 43 
Neb. 348]. 


N.Y.—Bingham v. Marine Nat. 
Bank, 41 Hun 377, 17 Abb.N.Cas. 431 
[rearg den 46 Hun 660, 18 Abb.N.C. 
135 (aff 19 N.E. 416, 112 N.Y. 661, 2 
Silv.A. 137) ]. - 


Pa.—Gantz v. Kintzing, 61 A. 11 
212 Pa. 562. = tabbs 


Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed. 626. 
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ed,°° except as corroborated by credible testimony.°? 
On the trial of two persons jointly indicted, the im- 
peachment of one testifying affects his evidence as 
to both.°2. In proceedings conducted without the in- 


terposition of the jury the court may use its disere- 
tion in believing or refusing to believe the evidence.?* 


Perjury. An admission of a former perjury af- 
fects only the credibility of the witness,°* but his 
testimony is to be scrutinized with care and received 
with caution.?® 


Indictment for crime. That a witness has been 
indicted for an offense affects only his eredibility,°®® 
and it has been said that the courts are not disposed 
to emphasize its effect because the fact of arrest and 
indictment is not inconsistent with innocence of the 
charge.°* ‘ 


Conviction of crime. Proof of conviction of crime 
relates solely to the credibility of the witness,®’ but 
it does not make him, as a matter of law, unworthy of 


90. First Nat. Bank of Canadian 
v. Brewer, 174 P. 1077, 73 Okl. 61. 


91. Hill v. Montgomery, 56 N.E. 
320, 184 Ill. 220 [aff 84 Ill.App. 300]; 


22, 324 Mo. 10 


Watson v. Roode, 46 N.W. 491, 30 Neb. | p.2°%9 
264 [aff 61 N.W. 625, 43 Neb. 348]. ; 
{a] Even though witness be suc- cen Mo. 105 
cossfully impeached by proof of gen- 4 3 
eral bad character, yet, where his 97. Rosen v. Segretto, 


testimony as to the transaction in dis- | 278. 

pute is corroborated in material par- 98 
ticulars, the jury have a right to be- 4 
lieve that as to that particular trans- 
action he is telling the truth. MHollo- 
way v. State, 72 S.E. 512, 10 Ga.App. 


49. 156 Md. 167; 


Conn. 54; 


92. Flowers v. State, 52 So. 11, 59 
Fla. 16. fa] 
93. Hays v. Walsh, (Tex.Civ.App.) 


WITNESSES 


App.) 280 S.W. 877. 
94. State v. Stopsdill, 23°S.W.(2d) 
5. 


Invre, Barachet23 7 Ay W2ny 2019 


State v. Stogsdill, 23 S.W.(2d) 


Katsonas v. W. M. Sutherland 
Bldg. & Const. Co., 
State v. Voelpel, 226 N.W. 
770, 208 Iowa 1049; Golden v. Kovner 
Building & Loan Ass’n, 
Labrie v. Midwood, 174 9. 
N.E. 214, 273 Mass. 578. 


Thus instruction that record 
of conviction of plaintiff related solely 


[§§ 1142-1143 


belief,9® or raise such a presumption as a matter of 
law;! nor does it make his testimony untrue,” or de- 
stroy his credibility? or require that he be corrobo- 
rated.t The fact of the conviction may be considered 
in weighing his testimony,’ and it is an important 
factor for that purpose.® The weight of the evidence 
as a factor in impeachment depends on the nature 
of the crime involved in the conviction,’ such as 
whether it involved moral turpitude or was merely 
malum prohibitum.*® 


[§ 1143] C. Interest or Bias*®*—1. In General. A 
biased witness is one who has a motive to color his 
statements, to suppress the truth, or to state what 
is false.t° While pecuniary intérest of the witness 
is the most common souree of bias,1? close relation- 
ship to the party for whom he™testifies,t? hostility 
to the opposite party,'? or any other circumstance 
which, according to common observation and experi- 
ence, tends to create a partisan feeling,1* also gives 
rise to bias. The test of interest is to be applied to 


Kovner Building & Loan Ass’n, 143 
A. 708, 156 Md. 167; Spiegel v. Hays, 
gor Neh, 1105, 118 N.Y. 660, 2 Silv.A. 


6 Golden v. Kovner Building & 
Loan Ass’n, 143 A. 708, 156 Md. 167. 


[a] Jury should give proper con- 
sideration and weight to evidence 
showing that the witness has com- 
mitted a crime. Spiegel v. Hays, 22 
N.E. 1105, 118 N.Y. 660, 2 Silv.A. 428. 


104 7. Hadley v. State, 212 P. 458, 25 
ATIZ) «23% 
Hadley v. State, supra. 


Showing interest or bias of 
one’s own witness see Supra § 999. 


10. Andrews v. Hyde, 1 F.Cas.No. 
877, 3 Cliff. 516; Missouri, K. & T. R. 


7 La.App. 


132 A. 553, 


BI TOS. 8. 


280 S.W. 877. 


{a] Probability and corroboration 
of testimony.—Where the character 
of a witness is questionable, the court 
may rely on his testimony only so far 
as it is intrinsically probable or is 


corroborated by circumstances. Ad- 
ams v. Adams, 17 N.J.Eq. 324. 
[b] Rule applied.—(1) That ad- 


mittedly witness was guilty of for- 
gery rendered valueless his testimony 
that bankrupts’ signatures to notes to 
him were genuine. In re Varney, 22 
F.(2d) 230 [aff sub nom. Rutherford 
Vv. Elliott, 23 F.(2d) 250]. (2) Where 
itis shown beyond question that bank- 
rupts and members of their family 
were engaged in extensive schemes to 
defraud, continued until their arrest, 
‘the court is justified in refusing to 
give credence to their testimony. In 
re Musica, 263 F. 156. (3) .Where, 
on a motion for a new trial because 
of previously expressed opinions in- 
dicating bias or prejudice in a juror, 
a witness thereto was impeached by 
proof that he had a bad reputation for 
truth and veracity, the trial court was 
warranted in disregarding his state- 
ment, and believing the juror that he 
did not express such opinions. People 
v. Strauch, 88 N.E. 155, 240 Ill. 60, 130 
Am.S.R. 255. (4) If testimony of a 
witness is admissible, it rests inthe 
discretion of the court sitting without 
jury to believe it, although the wit- 
ness was convicted of assault to com- 
mit rape and indicted for bootlegging, 
and although his testimony has been 
contradicted by unimpeached wit- 
nesses. Hays v. Walsh, (Tex.Civ. 


to his credibility, and could not be 
used to minimize his damages for de- 
fendant’s removal and failure proper- 
ly to replace a partition wall, was 
held not erroneous. Katsonas v. W. 
M: Sutherland Bldg. & Const. Co., 132 
A. 553, 104 Conn. 54. 


99. Wood v. Miller, 265 P. 727, 147 
Wash. 251. 


1. State v. Voelpel, 226 N.W. 770, 
208 Iowa 1049. 


[a] If law presumed that the wit- 
ness was impeached ipso facto be- 
cause of a previous ecoriviction of 
felony, presumption would necessari- 
ly be conclusive, and the fact of previ- 
ous conviction could not be rebutted. 
State v. Voelpel, 226 N.W. 770, 208 
Iowa 1049. 


2. Golden v. Kovner Euilding & 
Loan Ass’n, 143 A. 708, 156 Md. 167. 
ce People v. Travis, 202 I1]l].App. 

6. 


3. Brown v. Elk Horn Coal Corpo- 
ration, 8 S.W.(2d) 404, 225 Ky. 288. 


nee People vy. Travis, 202 T1l.App. 
[a] That witnesses were self.con- 


fessed criminals would not justify 
disbelieving them if it otherwise ap- 
peared that they told the truth. Peo- 
pis v. Miller, 127 N.E. 58, 292 Tl. 
318. 


4 State v. Harris, 158 A. 848,10 N. 
J.Mise. 236. 


5. People v. Williams, (Cal.App.) 
25 P.(2d) 259; State v. Voelpel, 226 
N.W. 770, 208 Iowa 1049; Golden v. 


*By S. BoyD DARLING (§§ 1148-1146). 


Co. v. Burk, (Tex.Civ.App.) 146 S.W. 
600, 602. 


11. Villalobos v. Mooney, 2 La. 
331; Matter of Hennessey, 141 N.Y.S. 
736, 157 App.Div. 136; J. S. Brown & ~ 
Bros. Mercantile Co. v. Sherrod, 101 
Py 48d) (53a Washy 1325 4. Detcherm iy. 
Brad, 101 P. 220, 52 Wash. 644. 


12. Thomas Vv. Ribble, (Va.) 24 S. 
BE. 241; Lockwood v. Lockwood, 2 
Curt.Eccl. 281, 163 Reprint 412. 


13. Alper v. Tormey, 93 P. 402, 7 
Cal.App. 8; In re Benjamin’s Will, 
136 N.Y.S. 1070; Lockwood vy. Lock- 


wood, 2 Curt.Eccl. 281, 163 Reprint 
[a] Where witness is hostile, his 


testimony may be viewed in the light 
most favorable to the adverse party. 


Alper v. Tormey, 93 P. 402, 7 Cal. 
App. 
14. U.S.—Hennessy v. Wine Grow- 


ers’ AsSoc.,°212 Fy 308:; 
Ala.—Mobile, L. & R. Co. v. Davis, 
55 So. 1020, 1 Ala.App. 338. 


Il].—Grindle v. Grindle, 88 N.E. 473, 
240 Ill. 143; Pusateri v. Chicago City 
Ry.’ Co., 156 Lil Appt 578: 

Mo.—Gordon vy. Kansas City Seuth- 
ern’ R=Co., 121 S.W. 80, 222 Mo. 516. 

Pa.—Philadelpfia vy. Reeder, 34 A. 
lire Alle}. Wek, OSale 

Philippine.—U. S. v. Ling Su Fan, 
10 Philippine 104. 

§.C.—McLeod v. Atlantic Coast Line 
Re COin GO obo LObe Oona Gen ahls 

Tex.—Western Union Tel. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“* Go., 114 A. 281, 31 Del. 328: 
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all witnesses. 


While the circumstances may vary, 
the test remains the same,t® and where witnesses of 
apparently equal eredibility disagree, circumstances 
tending to indicate which version of the transaction 


WITNESSES 


is reliable will be carefully considered.'® 


partons 115 S.W. 364, 53 Tex.Civ.App. 
(do. 


Ont.—Walmsley v. Griffith, 10 Ont. 
A. 327, 331. 


Interest of witness not party see 
infra §$ 1147-1164. 


15. People v. Franklin, 257 Ill.App. 
7 [aff 173 N.E. 607, 341 Ill. 499]; Peo- 
ple v. McCanney, 205 Ill. App. 91; Cic- 
ero, etc., R. sce v. Rollins, 95 Ill.App. 
497 [aff ‘63 N.E. 98, 195 Ill. 219]; Har- 
ford Nat. Bank of Bel Air v. Gardner, 
157 N.Y.S. 849; Dime Sav. Bank of 
Canton v. Morton, 157 N.E. 825, 827, 
25 Ohio App. 157; Hine v. Hine, 157 
N.E. 308, 25 Ohio App. 120; South 
Penn Coal Co. v. Male, 64 S.E. 925, 65 
W.Va. 694. 


[a] President of plaintiff bank.— 
In a bank’s action as holder in due 
course of a note, defended on the 
ground of notice of infirmity, testi- 
mony of the bank’s president could 
be disregarded by the jury as that of 
an interested witness. Harford Nat. 
acre Bel Air vy. Gardner, 157 N.Y. 


{[b] Supreme importance of trans- 
action to one of the parties will, as 
a rule, make his testimony of greater 
weight than that of his adversary to 
whom the transaction is of less im- 


portance. South Penn Coal Co. v. 
Male, 64 S.H. 925, 65 W.Va. 694. 
16. Gillespie v. Fulton Oil & Gas 


Co., 86 N.E. 219, 236 Ill. 188; Shafer 
v. Harden, 156 N.W. 632, 99 Neb. 317; 
Levine v. Spiegel, 153 N.Y.S. 827. 


[a] Conflicting testimony of par- 
ties —On the issue whether an oil 
and gas lease was procured by the 
fraud of the lessee, the unsupported 
statement of the lessor in answer toa 
leading question of his counsel is en- 
titled» to no more weight than the 
statement of the lessee who has as- 
signed the lease, whose testimony 
cannot be rejected as that he is an 
interested party without invoking a 
rule that will apply with greater 
force to the lessor. Gillespie v. Ful- 
— on & Gas Co, 86 N.E. 219, 236 

o LS8s 


17. U.S.—Illinois Cent. R. Co. v. 
ce ATTN 132859100: C.Coa. 658; 

U. S. v. Guthrie, 171 F. 528; Ui. S.wwv. 
we Pare, SOLFO. Ss. ve Kenney, 90 

257: U. S. v. Ybanez, 53 F. 536; 
ie v. Hyde, 1 F.Cas. No. 377, (3 
Cliff. 516. 


Ala.—Bice v. Steverson, 88 So. 753 
205 Ala. 576; Parker v. Newman, 75 
So. 479, 200 Ala. 103; Alabama Great 
Southern R. Co. v. Burgess, 22 So. 169, 
114 Ala. 587; Weaver vy. State, 86 So. 
179, 17 Ala.App. 506. 


Ark.—Rogers y. Cunningham, 178 
S.W. 413, 119 Ark. 466; Pleasant v. 
State, 15 Ark. 624. 


Cal.—Reynolds v. Struble, 18 P. 
(2d) 690, 128 Cal.App. 716; In re Mc- 
Carthy’s. Estate, 15 P..(2d) 223, 127 
Cal.App. 80; Manwell v. Board of 
Home Missions and Church Exten- 
sion of M. E. Church, 10 P.(2d) 787, 
122 Cal.App. 599. 


Colo.—Barr y. People, 71 P. 392, 30 
Colo. 522. 


Conn.—Cowles v. Bacon, 21 Conn. 
Adie On Aim. De 


Del.—State v. Dean, 122 A. 448, 32 
Del. 290 [aff 125 A. 478, 32 Del. 469]; 
Sund v. Wilmington & P. Traction 
Freiberg 


Lumber Co. v. Rosalie Mahoney S. S. 
Corp., 111 A. 279, 31 Del. 44; State v. 
Barino, 107 A. 8338, 30 Del. 379; State 
v. Summers, 96 A. 195, 29 Del. 138; 
State v. Wyatt, 89 A. 217, 27 Del. 473; 
State v. Brown, 85 A. 1797, 26 Del. 


499: Spahn v. People’s Ry. Co., 83 
A. 27, 92 A. 727, 26 Del. 302; Warren 
v. Harlan & Hollingsworth Corp., 84 


A. 215, 26 Del. 182; Kreeman v. Wil- 
mington & P. Traction Co., 80 A. 1001, 
26 Del. 107; Hitch v. Riggin, 80 A. 
975, 26 Del. 84; Tobias v. People’s 
R. Co., 80 A. 358, 26 Del. 59; Linthi- 
cum v. Truitt, 80 A. 245, 25 Del. 338; 
State v. Brittingham, 80 A. 242, 25 
Del. 330; Butler v. Wilmington City 
Ry. Co., 78 A. 871, 25. Del. 262; Smith 
v. Kemether, 76 A. 482, 24 Del. 572; 
State v. Curdy, 75 A. 868, 24 Del. 208; 
Joseph v. Johnson, 82 A. 30, 23 Del. 
468; State v. McCallister, 76 A. 226, 
23 Del. 301; Evans v. Barnett, 63 A. 
770, 22 Del. 44, 


Ga.—McIntyre v. McIntyre, 47 S. 
E501, 1:20 'Gate6v, 102 Am. SR 1s 
Ann.Cas. 606; Jordan vy. Pollock, 14 
Ga. 145; Howard v. Brown, 8 Ga. 523: 
McLendon vy. State, 67 S.E. 846, 7 Ga. 
App. 687. 


Ill.—People v. Franklin, 173 N.E. 
607. 341 Ill. 499; Ackman v. Potter, 88 
N.E. 231, 239 Ill. 578; Rider v. People, 
OP TITS tals Linehan vy. Morton, 221 
Ill.App. 70; Mansfield v. Chicago, etc., 
R. Co., 132 Ill.App. 552; Williams v. 
John Davis Co., 54 Ill.App. 198; Ger- 
man FE. Ins. Co. v. Von Gunten, 13 
Tll.App. 593. 


Ind.—Tosser v. State, 162 N.H. 49, 
200 Ind. 156; Fox v. Barekman, 99 
N.E. 989, 178 Ind. 572; Dailey v. State, 
28 Ind. 285; Richardson v. Fouts, 11 
Ind. 466; Madison Ins. Co. v. Lostut- 
ter, 4 Ind. 558; Indiana Union Trac- 
tion Co. v. Pheanis, 85 N.E. 1040, 43 
Ind.App. 653. 


Iowa.—Leighton v. Leighton, 194 N. 
W. 276, 196 Iowa 1191; Ross v. Ross, 


127 N.W. 10384, 148 Iowa 729; Cutter 
v. Fanning, 2 Iowa 580. 
Kan.—Wideman vy. Faivre, 163 P. 


619, 100 Kan, 102, Ann.Cas. 1918B 1168. 


Ky.—Mattingly v. Commonwealth, 
251 S.W. 958, 199 Ky. 724; Star Mills 
v. Bailey, 130 S.W. 1077, 140 Ky. 194, 


140 Am.S.R. 870; Clarke v. Robinson, 
5 B.Mon. 55. 

La.—Clement v. Wafer, 12 La.Ann. 
599; Brown v. Crockett, 8 La.Ann. 


30; Frosard v. St. Landry Police Jury, 
3 La.Ann. 560. 


Me.—R. J. Caldwell Co. v. Cushnoc 
Paper) Cor 96), AY 730; Lia Mer 411% 
In re Chandler’s Will, 66 A. 215, 102 
Me. 72; In re Wells, 51 A. 868, 96 Me. 
161; Frankfort Bank vy. Johnson, 24 
Me. 490; Blake v. Irish, 21 Me. 450; 
Evans v. Chism, 18 Me. 220, 


ges watts v. Garrett, 3 Gill & J. 
0 . 


Mass.—Com. v. 
654. 


Mo.—State ex rel. National Ammo- 
nia (Co. ‘v. Daues, 10° Siw.(2d). 931, 
320 Mo. 1234 [quashing cert (App.) 
299 S.W. 53]; State v. Harmon, 296 
S.W. 391; Meffert v. Lawson, 233 S.W. 
31, 289 Mo. 337; Childers v. Picken- 
paugh, 118 S.W. 453, 219 Mo. 3876; 
Koenig v. Union Depot R. Co., 73 S.W. 
637, 173 Mo. 698; The Madison v. 
Wells, 14 Mo. 360; Rogers v. St. Avit, 
(App.) 60 S.W. (2d) 698. 


Mont.—State v. Dougherty, 229 P. 


Farley, Thach.Cr. 
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[§ 1144] 2. Witnesses Generally. The fact that 
a witness is interested in the result of the action or 
proceeding in which he testifies,17 or is biased or 
prejudiced in favor of or against any of the parties 


735, 71 Mont. 265. 


N.H.—Genest v. Odell Mfg. Co., 77 
AS Ts, on ING Eas 5,098 


N.J.—Woodruff v. Daggett, 20 N.J. 
Law 526; Brown vy. Brown, 50 A. 608, 
63 N.J.Eq. 348; In re Lee, 18 A. 525, 
46 N.J.Eq. 193; Wilson v. Hill, 13 N. 
Ales! Ho one 36 


N.Y.—Cady v. Bradshaw, 22 N.E. 
371, 116 N.Y. 188, 5°0URZA) 557% People 
v. Crowley, 6 N.E. 384, 102 N.Y. 234, 
4 N.Y.Cr. 168; Northrup v. Cohen, 152 
Ill.App. 119; People v. Moyer, 174 N. 
Y.-S. 321, 186 App.Div. 278, 37. 2N:Y.Cr. 
379; Pease Piano Co. v. Waterloo Or- 
54 N.Y.S. 838, 36 App.Div. 
O’Flaherty v. Nassau Electric 
R.) Co.,. 54 N.Y.S. 96, 34 App.Div. 74 
[aff 59 N.EH. 1128, 165 N.Y. 624]; Roll- 
wagen v. Rollwagen, 3) Hungetioy 35 
Thomps.&C. 402 [aft 63: RINE X 5041; 
Davies v. Cram, 6 N.Y.Super. 355; 
Renoux v. Geney, 65 N.Y.S. 508, 32 
Misc. 702; Powers v. Reiser, 121 N.Y. 
S. 933; Reilly v. Interurban St. Ry. 
Co., 87 N.Y.S. 433; Duel v. Fisher, 4 
Den. 515; Stockham vy. Jones, 10 
Johns, 21. 


Okl.—Wheat v. State, 259 P. 279; 
88 Okl.Cr. 119; Jones v. State, 179 P. 
OL 215) OKLCr, 547. 


Pa.—Irvine v. Lumbermen’s Bank, 
2 Watts & S. 190. 


Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106; Figuer- 
oa v. Santiago, 38 Porto Rico 462. 


R.I.—National Bank of North 
Be Shoe v. Thomas, 74 A. 1092, 30 


S.C.—McLeod v. Atlantic Coast 
Mine “Ra Cov 16. Stu.) LO 93 Soy art 
[petition dism 76 S.E. 7051; Ford v.. 
McKibbon, 32 9,C, Li, 80s : 


' Tenn.—Cooper v. State, 
826, 123 Tenn. 37; 
Swan 659. 


Tex.—Givens’ Adm’r v. Davenport, 
8 Tex. 451; Osborn’s Adm’x v. Cum- 
mings, 4 Tex. 10; Jones v. McCoy’s 
Widow & Heirs, 3 Tex. 349; Whit- 
field v. Diffie, (Civ.App.) 105 S.W. 324; 
Parsons v. State, 278 S.W. 444, 102 
Tex.Cr: 524: .Costillo’ ve State, 2660S: 
W. 158, 98 Tex.Cr. 406; Green v. State, 
111 S.W. 933, 54 Tex.Cr. 3. 


Va.—Low Moor Iron Co. v. Jackson, 
84 S.E. 100, 117 Va. 76; Jones v. Raine, 
4 Rand. (25 Va.) 386. 


Wash.—In re Faucett’s Estate, 295 
P. 118, 160 Wash. 295. 


W.Va.—State v. Taylor, 
254, 105 W.Va. 298. 


Wis.—Novak v. Nordberg Mfg. Co., 
124 N.W. 282, 141 Wis. 298. 


Wyo.—State v. Wilson, 228 P. 
32 Wyo. 37. 


Eng. v. Neeld, 
12 ClL&EF. 248, 8 Reprint 1399; In re 
Tracy Peerage, 10 Cl.&F. 154, 8 Re- 
print 700; Marsh vy. Tyrrell, 2 Hagg 
Eccl. 84, 162 Reprint 793; Ingram v. 
Wyatt, 1 Hagge.Eccl. 94, 384, 418, 162 
Reprint 519, 621; Devereaux v. "Bul- 
lock, 1 Phillim. 60, 161 Reprint 914. 


Valen hated v. Rex, 1 Can.Exch. 


138 S.W. 
Hill v. Miller, 2 


142 S.E.. 


803, 


o Ont.—Proctor v. Grant, 9 Grant Ch. 


Que. my ee Assur. Co. v. Molson,. 
ge! DECOR 

phe aie and value of a witness’ 
opinion depends, not only upon his 
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thereto,'® is proper to be shown and considered as 
bearing on the credit which should be accorded to his 
testimony, and where the interest or bias is denied 
by the witness, it may be shown by the testimony of 


means of observation and knowledge, 
but also quite as much upon his free- 
dom from all bias and prejudice.” 
In re Wells, 51 A. 868, 869, 96 Me. 161. 


[a] Production of belief in truth. 
—“The strong bias of interest upon 
a mind long pondering over and much 
excited upon one subject has doubt- 
less produced genuine convictions of 
the truth of the things to which he 


testifies.’ In re Mayo, 16 F.Cas.No. 
9,353, 4 Hughes 382. 
[b] Expectation of advantage, 


growing out of a corrupt and illegal 
agreement, may affect the credibility 
ot the witness. Charleston v. Weik- 
man, 30 S.C.L. 240. 


[c] Where performance of duty is 
involved.—W here testimony relates 
to performance or nonperformance of 
a witness’ duty, especially where 
death was caused by the transaction, 
the witness is not a ‘disinterested 
witness.” Gas Consumers’ ASs’n v. 
Lely, 61 App.D.C. 29, 57 F.(2d) 395. 


1s. U.S.—U. S. v. Guthrie, 171 F. 
528; U. S. v. Lee Huen, 118 F. 442; 


U. S. v. Borger, 7 F. 193; Burroughs 
Le Oe S:, 4 B.Cas.No. 2,202, 2 Paine 


Ala.—City of Ozark v. Byrd, 143 So. 
168, 225 Ala. 332; Louisville & N. R. 
Co. v. Robinson, 105 So. 874, 213 Ala. 
522; Bigham v. State, 82 So. 192, 203 
Ala. 162; Parker .v. Newman, 15 So. 
479, 200 Ala. 103; Allen y. Fincher, 65 
So. 946, 187 Ala. 599; Grayson vy. State, 
50 So. 349, 162 Ala. 83: Cook v. State, 
44 So. 549, 152 Ala. 66; Borck v. State, 
89 So. 580; Shores v. State, (App.) 
146 So. 587; Pouncey v. State, 136 So. 
741; 24 Ala.App. 326 [cert den 136 So. 
743, 223 Ala. 431]; Hall v. State, 130 
So. 531, 24 Ala.App. 75 [cert den 130 
So. 533, 222 Ala. 26]; Barber y. State, 
129 So. 492, 23 Ala.App. 584; Pelham 
v: State, 117 So. 497, 22 Ala.App. 529; 
McAdams vy. State, 106 So. 622, 21 
Ala.App. 198; Turner y. State, 105 So. 
705, 21 Ala.App. 95 [cert den 105 So. 
706, 213 Ala, 544]; Dunean v. State, 
101 So. 472, 20 Ala.App.. 209 [cert 
den 101 So. 475, 211 Ala. 614]; Hem- 
bree v. State, 101 So. 221, 20 Ala.App. 
181; Anderson vy. State, 93 So. 279, 
18 Ala.App. 585; Knox v. State, 92 
So. 206, 18 Ala.App. 358 [cert den 92 
So. 920, 207 Ala..712]; Townsend vy. 
State, 90 So. 58, 18 Ala.App. 242; 
Lindsey v. State, 86 So. 86, 17 Ala. 
App. 564 [rev on other grounds 86 So. 
87, 204 Ala. 394]; Vacalis v. State, 
86. So. 89, 17 Ala.App. 521 [rev on 
other grounds 86 So. 92, 204 Ala. 345]. 


Ark.—Prange v. Young, 207 S.W. 
445, 187 Ark. 30; Wright v. State, 201 
S.W. 1107, 1383 Ark. 16; Rogers v. Cun- 
ningham, 178 S.W. 413, 119 Ark. 466. 


Cal.—National Oil Refining Co. v. 
Producers’ Refining Co., 147 P. 963, 
169 Cal. 740; People v. Gregory, 52 
P. 41, 120 Cal. 16; Hartman v. Rogers, 
11 P. 581, 69 Cal. 643; People v. San- 
dow, (App.) 24 P.(2d) 521; People v. 
Keyes, 284 P. 1096, 103 Cal.App. 624 
[hearing .denied 284 P. 1105]. 


Conn.—Dagegett Vv. Tallman, 8 
Corn. 168. 


Del.—Wollaston v. Stiltz, 114 A. 198, 
31 Del. 273; Atlantic Refining Co. v. 
Feinberg, 112 A. 685, 31 Del. 183; State 
Vr mllis TP2,A.172, 31 Del. 1567 Frei- 
berg Lumber Co. v. Rosalie Mahoney 
S. S. Corp., 111 A. 279, 31 Del. 44; Rash 
Vv. Pratt, 111 A. 225, 31 Del. 13; 8Palm- 


er v. Lodge, 109 A. 125, 380 Del. 537; 
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Lemmon vy. Broadwater, 108 A. 273, 
30 Del. 472; State v. Barino, 107 A. 
833, 30 Del. 379; Ponder v. Maryland, 
D&S Vil Rey Co.ne94: GA. Yb 1A 28 Del, 
428; Carroll v. Cohen, 91 A. 1001, 28 
Del. 2338; State v.. Wyatt, 89 A. 217, 
27 Del. 473; Spahn v. People’s Ry. 
Co., 8:8) 1A. 9217, 2927 An 127,, 261 Del. 302% 
Warren v. Harlan & Hollingsworth 
Corp., 84. A. 215, 26 Del. 182; Freeman 
v. Wilmington & Py’ Traction Co., 80 
A. 1001, 26 Del. 107; Hitch v. Riggin, 
80 A. 975, 26 Del. 84; Tobias v. Peo- 
plersrRy Co, B80iVAe 358). 261 Del 595 
Linthicum y. Truitt, 80 A. 245, 25 Del. 
338; State v. Brittingham, 80 A. 242, 
25 Del. 330; Butler v. Wilmington 
City Ry. Co., 78 A. 871, 25 Del, 262; 
State v. Primrose, 77 A. 717, 25 Del. 
164; Smith v. Kemether, 76 A. 482, 24 
Del. 572; State v. Borrelli, 76 A. 605, 
24 Del. 349; Stafford v. Williams, 76 
A. 626, 24 Del. 288; Plummer v. Col- 
lins, 77 A. 750, 24 Del. 281; State v. 
Dinneen, 76 A. 623, 23 Del. 505; State 
Vv. McCallister, 1.6 As 226, 23 Del. 301; 
Rogers v. Rogers, 66 A. 374, 22 Del. 
267; Staunton v. Smith, 65 A. 593, 22 
Del. 193; Evans v. Barnett, 63 A. 770, 
22 Del. 44; Jemnienski v. Lobdell Car 
Wheel Co., 63. A... 935,::21) Del) 385% 
Green v. Council of Newark, 62 A. 792, 
21 Del, 316. 


Fla.—Stewart v. State, 28 So. 815, 42 
Fla. 591; Eldridge v. State, 9 So. 448, 
27 Fla. 162. 


Ga.—Perdue v. State, 54 S.E. 820, 
126 Ga. 112; McLendon v. State, 67 
S.E. 846, 7 Ga.App. 687; Walker v. 
City of Rome, 64 S.E. 310, 6 Ga.App. 
59 


Ill.—Corgan -v. Frew, 39 Ill. 31,89 
Am.D. 286; UWansell v. Hrickson, 28 
Ill. 257; Hlgin v. Eaton, 2 Ill.App. 90. 


Ind.—Tosser v. State, 162 N.E. 49, 
200 Ind. 156; Fox v. Barekman, 99 N. 
E. 989, 178 Ind. 572; Robertson v. Mc- 
Pherson, 31 N.E. 478, 4 Ind.App. 595. 


Iowa.—State v. Rutledge, 113 N.W. 
461, 135 Iowa 581; McCrary v. Cran- 
dall, 1 Iowa 117. 


Ky.—Campbell v. Commonwealth, 28 
S.W.(2d) 790, 2384 Ky. 552. 


La.—State v. Leahy, 144 So. 138, 175 
La. 659; State v. Wilson, 111 So. 484, 
163 La. 29; State v. Joiner, 55 So. 560, 
128 La. 876. 


Md.—Chelton v. State, 45 Md. 564. 


Minn.—Goss v. Goss, 113 N.W. 690, 
102 Minn, 346. 


Mo.—Bradbury v. Smith, 181 S.W. 
415; State v. Nieuhaus, 117 S.W. 78, 
217 Mo.. 332; Gurley v. St. Louis 
Transit Co. of St.."Louis, (App.) 259 
S.W. 895; Briscoe v. Metropolitan St. 
R. Co., 95 S.W. 276, 118 Mo.App. 668. 


Mont.—In re McCue, 261 P. 341, 80 
Mont. 587. 


N.M.-—State v, Newman, 219 P. 794, 
29 N.M. 106; State v. Kile, 218 P. 347, 
29) NM: 55: 


N.Y.—People v. Glennon, 67 N.E. 
125,175 N.Y. 45; Schultz v. Third Ave. 
R. Co., 89 N.Y. 248 [rev 46 N.Y.Super. 
211]; Peo. v. Thompson, 41 N.Y. 1; 
Potter v. Browne, 109 N.Y.S. 1075, 125 
App.WViy. 640 [rey on other grounds 90 
N.E. 812, 197 N.Y. 288 (reh den 91 N. 
FS VELLA 1 Oe NAY 614) a Seer aes ove 
Brown, 47 N.Y.S. 606, 21 Misc. 434 [aff 
46 N.Y.S. 540, 20 Mise. 672]; Fisher 
v. Fallon, 142 N.Y.S. 72; “Peojle v. 
Bodine, 1 Edm.Sel.Cas. 36, 1 Den. 281 
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others,!® and even where such interest or bias is ad- 
mitted, the extent of it may be shown.?° 
from an interested witness cannot be accepted as con- 
clusive,?1 especially where mere matter of opinion or 


Testimony 


People v. Cunningham, 1 Den. 524, 43° 
Am.D. 709. 


N.C.—State v. Beal, 154 S.B. 604, 
199 N.C. 278. 

N.D.—State v. Panchuk, 207 N.W. 
994), Dodi aN 3,009. 


. 

Ohio.—Dime Savings Bank of Clin- 
ton v. Morton, 157 N.E. 825, 25 Ohio 
App. 157; State v. Hinkelman, 32 Ohio 
Cir. Ct. 

Okl.—Wheat v..State, 259 P. 279, 31 
OkiL.Cris Tig): Chapman v. State, 230 
P2837 28 Okl.Cr. 208; Yoder v. State, 
197 P. 848, 18 Okl.Cr. 687; Cassady v. 
State, 197 P. 171,28 Okl.Cr, 568. 


Pa.—Com. v. Ezell, 61 A. 930, 212 
PA, 293% 


Porto Rico.—People v. Munoz, 29 
Porto Rico 486. 
Tex.—Casualty Reciprocal EXx- 


change v. Parker, (Civ.App.) 300 S.W. 
230 [aff (Commn.App.) 12 S.W.(2d) 
536]; Freeman v. Moreman, (Civ. 
App.) 146 S.W. 1045; Cox v. Missouri, 
ete., R. Co., 48 S.W. 745, 20 Tex:Civ. 
App.-250; Smith v. State, 291 S.W. 544, 
106 Tex.Cr. 202; Henderson v. State, 
283 S.W. 497, 104 Tex.Cr. 495; Hall v. 
State, 275 S.W. 1047, 101 Tex.Cr. 396; 
Ogburn y. State, 274 S.W. 638, 101 Tex. 
Cr. 180; Hawkins v. State, 270 S.W. 
1025,.99 Dex.Cr.,-569;,- Hdwards. vy 
State, 172 S.W. 227, 75 Vex.Cr. 647; 
Kelly v. State, 151 S.W. 304, 68 Tex. 
Cr. 817; Lee v. State, 148 S.W. 706, 67 
Tex.Cr. 137; O’Neal v. State, 146 S.W. 
938, 66 Tex.Cr. 460, Green v. State, 
111 S.W. 933, 54 Tex:Cr, 3; Burnett v. 
State, 112 S.w. T4858 Tex.Cr. 5157 
Bennett v. State, 13 'S.W. 1005, 28 Tex. 
App. 539. 


Utah.—State v. 
60 Utah 208. 


Vt.—Raymond v. Rutland Ry., 
es & Power Co., 98 A. 909, 90 vt. 
3 


Va.—Fenner v. Commonwealth, 148 
S.E. 821, 152 Va..1014; Norfolk, etc., 
Reso. Vv; Ee ae 54 S.E. 879, 105 
Va. 809. 


Wyo.—State y. Wilson, 228 P. 803, 
32 Wyo. 37. 


Eng.—Lockwood v. Lockwood, 2 
Curt.Eceel. 281, 163 Reprint 412. 


“The credit due to testimony is to 
be measured, in part, by the interest 
or bias of the witness, which may 
sway him to pervert the truth.” U. 
5. v.iporger, % F193, 299. 


[a] “Bias” defined.—In common 
acceptation, “bias’’ covers all varieties 
of hostility or prejudice against the 
party personally or of favor to the 
proponent. Davis v. State, 126 So. 414, 
23 Ala.App. 419. 


{b] In case of collision, where all 
on one vessel are lost, the narrative 
of the officers and men of the other 
vessel, considering the natural bias of 
the witnesses, should be received with 
caution, and not adopted beyond what 
is consistent, rational, and probable. 
The Columbia, 22°F. 704 [aff 9 S.Ct. 
461, 180 U.S. 201, 32 L.Ed. 923). 


19. Roberts v. State, 168 S.W. 100, 
74 Tex.Cr., 150. 


20. Smith v. State, 291 S.W. 544, 
106 Tex.Cr. 202. 


21. People v. McCollum, 2 P.(2d) 
432, 116 Cal.App. 55; Kuziora vy. Gar- 
field-Passaic Transit Co., 156 A. 333, 


Cerar, 207 P. 597; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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judgment,?? or where contradicted by circumstances 
in evidence,?* or by testimony of other witnesses,”# 
or where self-contradictory or equivocal,?° and even 
if not contradicted, where improbable in many par- 
ticulars,?® but it cannot be rejected capriciously,?? 
and it may be accepted as true,?° or partly true,?® 
even though uncorroborated,*° or contradicted,?! and 
especially if uncontradicted,*? or supported by other 
facts and cireumstances;** and it must be accepted 
as true if a finding otherwise by the jury would be 
The rule applies to a witness called to 
impeach the reputation of another witness who may 


arbitrary.?* 


WITNESSES 


Civil Action. 


be himself impeached either by showing his hostility 


9 N.J.Misc. 1017; Wheeler v. State, 42 
S.W.(2d) 69, 118 Tex.Cr. 358; Jackson 
v.. State, 292 S.W. 887, 106 Tex.Cr. 387. 


22. Gilooley v. Pennsylvania R. 
Co., 10 F.Cas.No. 5,448b; Cort v. Ben- 
son, 140 N.W. 419, 159 Iowa 218; 
Gender, ete., Co. v. Milwaukee, 133 N. 
W. 835, 147 Wis. 491. 


23. Vey v. State, 172 N.E. 434, 35 
Ohio App. 324; Todd v. State, 246 
RP. 6492, 34 Okl.Cr. 256; Claxton v. 


State, 288 S.W. 444, 105 Tex.Cr. 308. 


24. Graham vy. State, 222 P. 273, 
26, Cnl.Cry 95: 


25. Parker v. State, 200 S.W. 1083, 
So. Lex. Cr; 181, 


26. Federal Varnish Co. v. Boelsen, 
128. N.Y.S. 658. 


27. Alabama Great Southern R. Co. 
v. Smith, 71 So. 455, 196 Ala. 77. 


2s. Ariz.—Birch vy. State, 171 P. 
135, 19 Ariz.366; Duff v. State, 171 P. 
133, 19 Ariz. 361, 


Ark.—Condit vy. State, 197 S.W. 579, 
130 Ark. 341. 


- Cal.—People v. Moronati, 232 P. 991, 
70 Cal.App. 17. 


Iowa.—State v. Mueller, 208 N.W. 
360, 202 Iowa 1067. 


Minn.—State v. Nickolay, 239 N.W. 
226, 184 Minn. 526. 


N.Y.—People y. Title Guaranty & 
Trust Co., 168 N.Y.S. 278, 180 App. Div. 
648, 36 N.Y.Cr. 210. 


29. Powell v. State, 232 S.W. 429, 
W497 ATK, 311s (State .v.. Taylor, 237 
P. 1053, 119 Kan. 260; State v. Mur- 


rell, (Mo.) 289 S.W. 859; Gulf, C. & 
Ss. F. R. Co. v. Higginbotham, (Tex. 
Civ.App.) 173 S.W. 482. 


30. Cobb v. Commonwealth, 46 S. 
W.(2d) 776, 242 Ky. 424; State v. Mid- 
dieton, 143 A. 920, 105 N.J.Law 252 
[aff 139 A. 427, 5 N.J.Misc. 1022]; 
People v. McCarthy, 200 N.Y.S. 818, 
121 Misc. 56, 40 N.Y.Cr. 491; State v. 
Batson, 93 S.E. 135, 107 S.C. 460. 


31. Brown vy. State, 4 S.W.(2d) 947, 


- 176 Ark. 1203. 


32. Spears v. Commonwealth, 247 
S.W. 18, 197 Ky. 428; Reeves v. State, 
USE SO oo dge LD ISS Oy ee ie Wr 
Staats, (Tex.Civ.App.) 187 S.W. 1038 
[reh den (Civ.App.) 189 S.W. 85]; 
Rice v. State, 217 N.W. 697, 195 Wis. 
181. 


33. People v. Phillips, 
228, 120 Cal.App. 644. 


384. Moore v. Stave, 108 S.E. 47, 151 
Ga. 648; People v. Ahrling, 116 N.E. 
764, 279 Ill. 70; Weathersby v. State, 
147 So. 481, 165 Miss. 207. 


[a] Positive testimony of witness, 
uncontradicted and unimpeached, 
must control] unless there is inherent 
improbability therein. People v. 
Ahrling, 116 N.E, 764, 279 Ill. 70. 


[b] /Testimony of eyewitnesses.— 


8 P.(2d) 


Wheré defendant or his witnesses 
were only eyewitnesses of the homi- 
cide, their version must be accepted, 
unless substantially contradicted in 
material particulars by credible wit- 
nesses, physical facts, or facts com- 
monly known. Weathersby v. State, 
147 So. 481, 165 Miss. 207. 


35. Ala.—Blair v. State, 99 So. 314, 
211 Ala. 53; Rials v. State, 101 So. 
629, 20 Ala.App. 228, certiorari denied 
Ex parte Rials, 101 So. 630, 211 Ala. 
615; Roden v. State, 59 So. 751, 5 Ala. 
App. 247. 


Ga.—Mapp v. State, 106 S.B. 801, 26 
Ga.App. 479. 


Md.—Wyeth vy. Walzl, 438 Md. 426. 


Tex.—Wood v. State, 206 S.W. 349, 
84 Tex.Cr. 187. 


Vt.—Bertoli v. Smith, 38 A. 76, 69 
Vt. 425 (holding, however, that it was 
not improper to refuse to allow the 
o of such hostility to. be gone 
into). 


86. Fitzgerald v. State, 20 So. 966, 
112 Ala. 34; Brink v. Stratton, 68 N. 
E. 148, 176 N.Y. 150, 68 L.R.A. 182. 


87. See infra § 1156. 
38. See infra § 1157. 
89. See infra § 1157. 


40. U.S.—Curtice v. Crawford 
County Bank, 110 F. 830; Harman v. 
Harman, 70 F. 894, 17 C.C.A. 479 [cert 
dism 17 8.Ct. 994, 41 L.Ed. 1186]; Gra- 
ham v. Hoskins, 10 F.Cas.No. 5,669, 
Olcott 224; The Swallow, 23 F.Cas. 
No. 13,665, Olcott 334; White v. Com- 
monwealth Nat. Bank, 29 F.Cas.No. 
17,544, 4 Brewst. (Pa.) 234. 


Colo.—Stewart v. Kindel, 25 P. 990, 
15 2Coloi.539; 


eee 2 ce v. Minish, 43 Ga. 


Ill. Hogg v. Eckhardt, 249 Ill.App. 
346; Larsen v. Chicago Union Trac- 
tion Co., 131 Ill.App. 286. 


Iowa.—Dolph vy. Wortman, 168 N.W. 
252, 185 Iowa 630; Hart v. Hart, 164 
N.W. 849, 181 Iowa 527. . 


La.—Caldwell v. Turner, 55 So. 695, 
129 La, 19;° Hight v. Casanas, 6) La. 
ADD. 30; Johnson y. Boyle, 5 La.App. 
362, 

Mo.—Lovell v. Davis, 
342. 


Mont.—Wunderlich v. Holt, 283 P. 
423, 86 Mont. 260; Marcellus v. 
Wright, 212 P. 299, 65 Mont. 580. 


N.J.—Cofone v. Gnassi, (Sup.) 136 
A. 505; Letts v. Letts, 82 A. 845, 79 
N.J.Eq. 630. 


N.Y.—Davidson v. Cornell, 30 N.E 
573, 182 N.Y: 228; Day v. Jameson, 25 
N.E.. 288 mem, 122 N.Y. 636 mem: 
Dean v. Metropolitan El. R. Co., 23 
N.E. 1054, 119 N.Y. 540; Rubino v. 
Scott, 22 N.E. 1108, 118 N.Y. 662: 
Cross v. Cross, 15 N.E. 333 mem, 108 


52 Mo.App. 
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to such witness,*® or his bias in favor of the party. 
against whom the witness sought to be impeached has 
testified ;?® and in criminal actions the rule applies 
to prosecuting witnesses,*7 informers and detec- 
tives,?* and police officers.°® 


[§ 1145] 3. Parties as Witnesses—a. Party to 
The interest of a party to an action 
in the result of his suit,#° and the nature*! and ex- 
tent*? of his interest, are proper to be considered as 
bearing on his credibility as a witness, irrespective 
of other impeachment or attack,*? even though after 


N.Y. 628 mem, 1 Silv.A. 572; Gordon 
Vv. Marrell’' 142° NVY.S:)*4907 £57 VAnp: 
Div. 409; Bayley v. Bayley, 126 N.Y. 
S. 102, 141 App.Div. 243; Meeteer v. 
Manhattan R. Co., 18 N.Y.S. 561, 63 
Hun 533; Micholson v. Conner, 8 Daly 
212; Uransky v. Dry-Dock, etc, R. 
Co., 13 N.Y.S. 670; Ract v. Duviard- 
Dime, 4 N.Y.S. 156. 


N.C.—Carr v. Smith, 39 S.E. 831, 
129.N.C. 232: 


Ohio.—Arnold v. Bukowski, 20 Ohio 
Cir.Ct.N.S. 205. 


Tex.—Blount-Decker Lumber Co. v. 
Martin, (Civ.App.) 190 S.W. 232; Bo- 
gart v. Cowboy State Bank, etc., Co., 
(Civ.App.) 182 S.W. 678; Bell County 
v.- Felts, (Civ.App.) 122 S.W. /269; 
Gulf, C. & S. Ry. Co.-v.. Battle, : (Civ. 
App.) 107 S.W. 632; St. -Louis, ‘ete; 
R. Co. v. Sproule, 101 S.W. 268, 45 Tex. 
Civ.App. 615. 


Vt.—Catto v. Liberty Granite Co., 
141°A. 684, 101 Vt. 143. 


Wis.—Novak v. Nordberg Mfg. Co., 
124 N.W. 282, 141 Wis. 298. 


[a] That witness is party to the 
action goes to his credibility, and not 
to his competency. New Arcade Co. 
v. Owens, 258 F. 965. 


{[b] Instruction to jury that evi- 
dence of plaintiff called by defendant 
for cross-examination was to be 
weighed like that of other witnesses 
or given such weight as, under all the 
circumstances, it was entitled to re- 
ceive is not erroneous as disregarding 
his bias and his interest in his own 
claim in controversy. In re Barron’s 
Estate, 105 A. 255, 92 Vt. 460. 


41. Whitaker v. Hofmayer Dry 
Goods Co., 99 So. 911, 211 Ala. 160. 


[a] Interest of indorsers of note 
sued on as stockholders of the com- 
pany executing the note may be con- 
sidered as bearing on credibility. 
Whitaker v. Hofmayer Dry Goods Co., 
99° So. 911, 211 Ala. 160! 


42. Swope vy. McCurry, 109 So. 
161 La. 607. " ee 


{a] Increase in value.—Testimony 
of the lessors, in an action to annul 
an oil and gas lease, will be weighed 
by giving consideration to the fact 
that values were materially increased 
by the coming of a well. Swope v. 
McCurry, 109 So. 88, 161 La. 607. 


43. Laramore v. Minish, 43 Ga. 282; 
Gracz v. Anderson, 116 N.W. 1116, 
104 Minn. 476; Nicholson y. Conner, 8 
Daly: CN Ya )e2 129 


_ [a] Defendant carrying indemnity 
insurance.—Defendant to an action is 
interested in the result as matter of 
course, and the court holds that such 
interest affects his credibility as wit- 
ness, even though it properly excludes 
the fact of his carrying indemnity in- 
ae TaN sara on that issue. 
aracz v. Anderson, 116 N.W. 

104 Minn, 476. bees 
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his testimony the action as to him is dismissed.*+ 
Unless having the force of admission against inter- 
est,*® such testimony is not controlling 
where not corroborated,*7 and even where the testi- 


AAT Lhexas, Cle.) uo, hv.) Miller, 
15 S.W. 264, 79 Tex. 78, 23 Am.S.R. 
308, Wo R.A. 395; 


45. See cases infra note 68. 


46. U.S.—Henson v. Fidelity & 
Columbia Trust Co., 3 F.Suppl. 950. 


Ariz.—Little v. Brown, 11 P.(2d) 
610,40 Ariz. 206; Nichols v. McClure, 
201° P:95;-23 Ariz. 27. 


Ark.—Davis v. Oaks, 60 S.W.(2d) 
922; Bridges v. Shapleigh Hardware 
Co., 57 S.W.(2d) 405, 186 Ark. 993; 
McGraw v. Miller, 44 S.W.(2d) 366, 
184 Ark. 916; Elmore v. Bishop, 42 8S. 
W.(2d) 399, 184 Ark. 243; Metcalf v. 
Jelks, 8 S.W.(2d) 462, 177 Ark. 1023; 
Blankenship v. Modglin, 6 S.W.(2d) 
531,.177 Ark. 388; Nelson v. Missouri 
Pac, Rx Co.,, 292 Sw. 120, 172. Ark, 
1053; Inter-State Business Men’s Acc. 
Ass’n vy. Sanderson, 222 S.W. 51, 144 
Ark. 271; Poinsett Lumber & Mfg. 
Co. v. Traxler, 175 S.W. 522, 118 Ark. 
128. 


Cal.—Mitchell v. Dunn, 294 P. 386, 
211 Cal. 129; Pashley v. Wukejevich, 
285 P. 910, 104 Cal.App. 232; Dallas 
v. De Yoe, 200 P. 361, 53 Cal.App. 452; 
Sartori v. Pozzi, 128 BP. 755,..20 ‘Cal. 
App. 252. 


Colo.—Ward v. Atkinson, 123 P. 120, 
22 Colo.App. 134. 


Conn.—Kanopka v. Kanopka, 154 A. 
144, 113 Conn. 30. 


Ga.—Farm Products Co. v. Eubanks, 
116 S.E. 327, 29 Ga.App. 604. 


Tll.— Kennard v. Curran, 87 N.E. 913, 
239 Ill. 122 [aff 141 Ill.App. 621]. 


Iowa.—Scott v. Chicago, ete., R. Co., 
141 N.W. 1065, 160 Iowa 306. 


La.—Caldwell v. Turner, 55 So. 695, 
129 La. 19. 


Mass.-—-—Karlsberg v. Frank, 184 N. 
EB. 387, 282 Mass. 94; Murphy v. New 
England Transp. Co., 173 N.E. 430, 
273 Mass. 275; Barry v. Cronin, 172 
N.E. 595, 272 Mass. 477; Tyrrell v. 
Caruso, 168 N.E. 924, 269 Mass. 379; 
Boston Morris Plan Co. v. Repetto, 168 
N.B. 183, 269 Mass. 72; Klayman v. 
Silberstein, 147 N.E. 827, 252 Mass. 
275; Bloom v. Nutile Shapiro Co., 142 
N.E. 66, 247 Mass. 352; Koski v. Hask- 
ins, 128 N.E. 427, 236 Mass. 346; Levy 
v. Radkay, 123 N.B..97, 233 Mass, 29; 


Sleeper v. Park, 122 N.E. 315, 232 
Mass. 292; Moss v. Copelof, 121 N.E. 
508, 231 Mass. 5138; Johnstone v. 


Cochrane, 121 N.E. 529, 231 Mass. 472; 
Drake v. Metropolitan Mfg. Co., 105 
N.E. 634, 218 Mass. 112; -Wright_ v. 
Frank A. Andrews Co., 98 N.E. 798, 212 
Mass. 186. 


Minn.—Placke v. White-Price Co., 
228 N.W. 554, 179 Minn. 147. 


Mo.—Rockenstein v. Rogers, 31 S. 
W.(2d) 792, 326 Mo. 468; Chambers v. 
Chambers, 127 S.W. 86, 227 Mo. 262; 
McCaskey Register Co. v. Erffmeyer, 
(App.) 46 S.W.(2d) 256; Jabin v. Na- 
tional Accident Soc. of New York, 41 
S.W.(2d) 874, 226 Mo.App. 342; How- 
lett v. Randol, (App.).39 S.W.(2d) 463; 
Brown v. Bland, (App.) 229 S.W. 448. 


Mont.—Bachman v. Gerer, 208 P. 
891, 64 Mont. 28; Ford v. Drake, 127 
P. 1019, 46 Mont. 314. 


N.Y.—Van Rensselaer v. Chism, 174 
N.Y.S. 751, 486 App.Div. 557 [aff 132 
INGHES (SO. 230 Nie b6iiee Palmer ov. 
Fybush, 157 N.Y.S. 442, 169 App.Div. 
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907; Ryan v. Braender Bldg., etc., Co., 
151 N.Y.S. 576, 166 App.Diy. 930; Bay- 
ley v. Bayley, 126 N.Y.S. 102, 141 App. 
Div. 243; Scheri v. Flam, 117 N.Y.S. 
654, 133 "App. Div. 274; Vickery v. In- 
terboroug h Rapid Transit Co., cla NG 
Wess 205, 126 App.Div. 781; Shepard 
v. Morgan, 108 N.Y.S. 379, 123 App. 
Div. 128; O’Neil v. Third Ave. R. Co., 
28 N.Y.S. 917, 78 Hun 183, 5 Am.Neg1. 
Cas. 587; Roberts v. Gee, 15 Barb. (N. 
Y.) 449; De Cernea v. Cornell, 22 N. 
Y.S. 941, 3 Misc. 241; Levine v. Gray, 
176 N.Y.S. 77; Smith v. Healey, 127 
ING eS BBOs = 


Or.—In re Morley’s Bstate, 5 P.(2d) 
92, 138 Or. 75; Smith .v. Barnes, 276 
Pi} 1086: 129) Or, 133: 


Pa.—Tamres v. Reed, 
A. 538; Durning v. Hyman, 
Super. 150. 


R.I.—Scanlon  v. 
Land Co., 67 A. 364. 


S.D.—Bank of Dallas v. Wright, 196 
N.W.. 300, 4%*S.D* 88. 


Tex.—Pridgen v. Walker, 40 Tex. 
135; Stern v. Maxwell, (Civ.App.) 44 
S.W.(2d) 482; Mueller v. Bobbitt, 
(Civ.App.) 41 S.W.(2d) 466; Head v. 
Scurr, (Civ.App.) 8 S.W.(2d) 819; Ha- 
worth v. Texas & P. Ry. Co., (Civ.App.) 
7 S.W.(2da) 611; Wachholder v. Paull, 
(Civ.App.) 267 S.W. 325; Wallace v. 
First Nat. Bank, (Civ.App.) 246 S.W. 
737; Crawford v. Texas Improvement 

o., (Civ.App.) 196 S.W. 195; Eubank 
v. Bostick, (Civ.App.) 194 S.W. 214; 
Bogart v.. Cowboy State Bank, etce., 

o., (Civ.App.) 182 S.W. 678; Navarro 
v. Lamana, (Civ.App.) 179 S.W. 922; 
Nunez v. McElroy, (Civ.App.) 174 S. 
W. 829; A. J. Birdsong & Son v. Al- 
len, (Civ.App.) 166 S.W. 1177; Groves 
v. Whittenberg, (Civ.App.) 165 S.W. 
889; Steely v. Texas Impr. Co., (Civ. 
App.) 119 S.W. 319. 


Wash.—Thomas v. Adams, 24 P.(2d) 
432; State Finance Co. v. Hamacher, 
17 B.(2a) 610, 171 Wash. 15;- Union 
Inv.. Co. v. Rosenzweig, 139 P. 874, 79 
Wash. 112; J. S. Brown & Bros. Mer- 
eantile Co. v. Sherrod, 101 P. 481, 
53 Wash. 132; Keene v. Behan, 82 P. 
884, 40 Wash. 505. 


47. Ark.—Zorub v. Missouri Pac. 
R. Co. 31 SW..(2d)) 421, 182 Ark. 232. 


Cal.——Richey v. Butler, 180 P. 652, 
40 Cal.App. 314. 


La.—Cutler v. Successions of Col- 
lins, 37 La.Ann. 95. 


Mich.—Crampton yv. Crampton, 171 
N.W. 457, 205 Mich. 2388. 


Minn.—Sibert v. Detroit United Ry., 
164 N.W. 370, 198 Minn. 117; Summit 
Mercantilé Co. v. Daigle, 178 N.W. 588, 
146 Minn. 218. 


Mo.—Kotsrean-Althen Realty Co. 


(Super.) 165 
95 Pa. 


Butler-Duncan 


v. Irish, (App.) 198 S.W. 430. 
N.Y.—Vickery v. Interborough 
Rapid “Transit (Cor, Ue Ney iS: 9205, 


126 App.Div. 781. 


S.D.—Hudson v. Sheafe, 
S20y 4 Sie 405. 


Tex.—Smith v. Grand High Court 
of Jericho of Texas, (Civ.App.) 31S. 
W.(2d) 192; Weitzman v. Lee, (Civ. 
App.) 262 S.W. 859; Fagan v. Texas 
Co., (Civ.App.) 220 S.W. 346; Navarro 
v. Lamana, (Civ.App.) 179 S.W. 922. 


Va.—D. Humphreys & Son 
Broughton, 141 S.E. 764, 149 Va. 789. 


171 N.W. 
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mony has been corroborated,*® or the evidence pre- 
ponderates in its favor,*® or where it was given after 
the party’s memory had been refreshed,®® or even 
though not contradicted,®! or even though opposed 


[a] Establishing claim ageinst 
succession.—The testimony of a plain- 
tiff, in his own favor, to establish a 
large claim against a succession 
should be received with the greatest 
caution. It is, in itself, of the weak- 
est character and, unless strongly cor- 
roboratéd, cannot serve as a basis for 
a judgment of recovery. ‘The reason 
for which the law attaches little 
weight to such testimony is, not only 
the interest of the party in the cause, 
but also that hisystatement cannot be 
contradicted by the dead man, or the 
witness convicted of pérjury on the 
evidence of the deceased.” Cutler v. 

uccessions of Collins, 37 La.Ann. 95, 
97s 


48. Levine v. Spiegel, 153 N.Y.S. 
827; South Dakota Wheat Growers’ 
Ass'n v. Sieler, 230 N.W. 805, 57 S.D. 
101. 


[a]. In rebuttal of presumption.— 
Since fraud is not presumed, but must 
be proved, the court was not obliged to 
believe fraud existed, although de- 
fendant’s testimony to that effect was 
corroborated. South Dakota Wheat 
Growers’ Ass’n v. Sieler, 230 N.W. 805, 
57S. DVi01: 


49. Steely v. Texas Improvement 
o., (Tex.Civ.App.) 119 S.W. 319. 


50. Hyman v. Josephowitz, 187 N. 


NESE Sili/s 
51. U.S.—Pariso v. Towse, 45 F. 
(2d) 962: , 
Ariz.—Lentz v. Landers, 185 P. 821, 
2t Ariz 117. ‘x 


Ark.—Scott v. Montgomery County 
Bank, 250 S.W. 902, 158 Ark. 644; 
Poinsett Lumber & Mtg Co. v. Trax- 
len Li Suet oes, Laks Ai. 128. 


Cal.—First Nat. Bank v. Shipley, 
292 P. 996, 109 Cal.App. 194; Simon 
Newman Co. v. Woods, 259 P. 460, 85 
Cal,App. 360. . 


Colo.—Nelson v. Lunt, 220 P. 1006, 
74 Colo. 265; Greenlee v. Owens, 220 
P. 496, 74 Colo. 225; Ward v. Atkin- 
Seon, 223; PB: 120,. 22 Colo.App. 134. 


Ill.—Kennard v. Curran, 87 N.E. 
OT wa oo ieee oe 


Ind.—Woodsmall v. Myers, 158 N.E. 
646, 87 Ind.App. 69. 


Towa.—Ransom y. Lochmiller, 224 
N.W. 469, 207 Iowa 1315; Barish v. 
Barish, 180 N.W. 724, 190 ‘Towa 493: 


Kan.—Citizens’ Finance Co. v. Sea- 
mans, 284 P. 422, 129 Kan. 743. 


Md.—Dorsey v. Winters, 122 A. 257, 
143 Md. 399. 


Mass.—Morrison v. Boston Ins. Co., 
125 N.E. 698, 234 Mass. 453; Stimpson 
Vv. unter, U5 N.BE 5, 234eMassi Gn. 
7 A.L.R. 1067. 


Mich.—Green v. Detroit Unlige Ry., 
177 N.W. 2638, 210 Mich. 119 


Minn.—Barnard vy. Seaman 211 N. 
W. 4738, 169 Minn. 409; Stephon v. 
Topic, 180 N.W. 221, 147 Minn. 263. 


Mo.—Hope Engineering & Supply 
Co. v. D. N. Lightfoot & Sons, (App.) 
193 S.W. 624; Kelly v. Higginsville, 
171 S.W. 966, 185 Mo.App. 55. 


N.Y.—Karpas vy. Bandler, 218 N.Y.S. 
500, 218 App.Div. 418; O’Neil v. Third 
Ave. R. Com2sN. Yor od Ge lemelunelsor 
5 Am.Negl. Cas. 587; Olsén Vv. Ensign, 
28 N.Y.S. 38, 7 Mise. 682. 


R.I.—Leclaire v. Glengarry Mills, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by evidence largely cireumstantial,®? it still may not 
be controlling. A fortiori, a party’s testimony is not 
binding where it is contradicted by circumstances in 
evidence,®® or by testimony of the adverse party,°* or 


102 A. 513. 


Tex.—Pridgen v. Walker, 40 Tex. 
135; Poulter v. Miller, (Commn.App.) 
221 S.W. 965 [rev (Civ.App.) 189 S.W. 
105; Krueger v. Bankers Lloyds (Civ. 
App.) 45 S.W.(2d) 363; Queen y. Tur- 
man, (Civ.App.) 241 S.W. 786 [rev on 
other grounds (Commn.App.) 257 S.W. 
1092]; Humphreys v. Green, (Civ. 
App:) 234 S.W. 562; Briggs v. Briggs, 
(Civ.App.) 227 S.W. 511; Dendinger v. 


Martin, (Civ.App.) 221 S.W. 1095; 
Brannan y. First State Bank of Co- 
manche, (Civ.App.) 211 S.W. 945; 


Gameson v. Gameson, (Civ.App.) 162 
S.W. 1169; Wyatt v. Moore, (Civ.App.) 
152 S.W. 1133; Crane v. Western Un- 
ion Tel. Co., (Civ.App.) 152 S.W. 444. 


Vt.—Watts vy. Mulliken’s Estate, 115 
AN 150) 95° V tz-335. 


Wash.—Gosline y. Dryfoos, 
634, 45 Wash. 396. 


52. Boggess y. Kansas City Rys. 
Co., 229 S.W. 404, 207 Mo.App. 1. 


53. U.S.—Olberg v. Kroehler, 1 F. 
(2d) 140. 


Ark.—Walker vy. Eller, 10 S.W.(2d) 
14, 178 Ark. 183; Harris vy. Bush, 196 
S.W. 471, 129 Ark. 369. 


Cal.—Dahl v. Spotts, 16 P.(2d) 774, 
128 Cal.App. 133; Pascoe v. Payne, 12 
P.(2d) 1091, 124 Cal.App. 528; Motor 
Inv. Co. v. Breslauer, 221 P. 700, 64 
Cal.App. 230; Ross v. San Francisco- 
Oakland Terminal Rys. Co., 191 P. 703, 
47 Cal.App. 753; Lakas v. Archam- 
bault, 176 P. 180, 38 Cal.App. 365; Sar- 
ee Vv. Pozzi,-128 P. 755, 20 Cal App. 


Conn.—Roden vy. Connecticut Co., 
155 A. 721, 113 Conn. 408. 


Ga.—Newsom v. Reynolds Chevro- 
let Co., 158 S.E. 763, 43 Ga.App. 376. 


Iowa.—Scott v. Chicago, etc., R. Co., 
141 N.W. 1065, 160 Iowa 306. 


La.—Stille & Yarbrough v. Miller, 
(App.) 150 So. 431; Ritchie Grocery 
oF v. Ussery, 118 So. 779, 9 La.App. 


Me.—Appeal of Garland, 136 A. 459, 
126 Me. 84 [cert den 47 S.Ct. 769, 274 
UES) 759, itt Bd: 1338+ 


Md.—Surry Lumber Co. vy. Zissett, 
133 A. 458, 150 Md. 494. 


Mass.—Warner y. Fuller, 139 N.E. 
811, 245 Mass. 520; Whiteacre v. Bos- 
ton Elevated Ry. Co., 134 N.E. 640, 
241 Mass. 163; Sleeper v. Park, 122 
N.E. 315, 232 Mass. 292. 


Mich.—Power v. Palmer, 183 N.W. 
199, 214 Mich. 551. 


Minn.—Schendel v. Mundt, 190 N.W. 
56, 153 Minn. 209. 


Mont.—Ford v. Drake, 127 P. 1019, 
46 Mont. 314. 


N.J.—Graber vy. Cormack, 
156,77 NJ: Misc. 1117. 


N.Y.—Palmer v. Fybush, 157 N.Y.S. 
442, 169 App.Div. 907; Scherl v. Flam, 
117 N.Y.S. 654, 138 App.Div. 274; John- 
ston v. New York City Ry. Co., 104 
N.Y.S. 812, 54 Mise. 642 [rev on other 
grounds 105 N.Y.S. 1122]; McCarthy 
oa MOrk ltVvarks ©O-. 105 IN. Vas. 


Or.—Sather vy. Giaconi, 220 P. 740, 
110 Or. 433. 


Tex.—Palmetto Lumber Co. vy. 
Gibbs, (Civ.App.) 52 S.W.(2d) 120; 
Moore y. Follett, (Civ.App.) 11 S.W. 
(2d) 662; Crenshaw y. Chambers, 


88 P. 


TAS AG 


: 


WITNESSES 


(Civ.App.) 283 S.W. 1095; Wheeler v. 
Stone, (Civ.App.) 261 S.W. 1082; Gus- 
tafson v. Zunker, (Civ.App.) 257 S.W. 
1114; Groves v. Whittenberg, (Civ. 
App.) 165 S.W. 889. 


Utah.—Bonneville Lumber Co. v. J. 
G. Peppard Seed Co., 271 P. 226, 72 
Utah 463. 


Wis.—Feller v. Leonard, 239 N.W. 
498, 207 Wis. 43. ‘4 


[a] Inferences from  facts.—A 
statement of a party to a suit cannot 
be regarded as undisputed in law if 
any reasonable inference can be drawn 
from the facts stated, or other facts 
and circumstances in the case are 
unfavorable to his conclusion. Harris 
v. Bush, 196 S.W. 471, 129 Ark. 369. 


54 Kee v. Kec, 137 N.E. 632, 79 
Ind.App. 186; Pailet v. Young, 3 La. 
App. 265; Surry Lumber Co. v. Zis- 
sett, 133 A. 458, 150 Md. 494. 


55. U.S.—Jacobson v. Chicago, M., 
Stee hiscs Ph aCoy coor inC2d)o,6ss% 
American Car, etc., Co. y. Kindermann, 
216 F. 499, 132 C.C.A. 577. 


Ky.—Louisville & N. R. Co. v. 
Chambers, 178 S.W. 1041, 165 Ky. 703. 


La.—Watson vy. J. F. Ball Bro. Lum- 
ber Co., 61 So. 795, 132 La. 796. 


Md.—Miller v. City of Baltimore, 
157 A. 289, 161 Md. 312. 


Mich.—Heintzelman v. Pennsylvania 
R. Co., 245 N.W. 548, 260 Mich. 688. 


Minn.—Jensen vy. Minneapolis, St. P. 
& S. S. M. Ry. Co., 191 N.W. 908, 154 
Minn. 414. 


Mo.—Monroe vy. Chicago & A. R. Co., 
249 S.W. 644, 257 S.W. 469, 297 Mo. 
633; Maxwell y. Kansas City, (App.) 
52 S.W.(2d) 487; Landrum y. St. Lou- 
is, Eo M.-& S. Ry. Co-, (App.) 178 SW 
273; Lauff v. J. Kennard & Sons Car- 
pet Co., 171 S.W. 986, 186 Mo.App. 123; 
Warnke y. A. Leschen & Sons Rope 
Co., 171 S.W. 6438, 186 Mo.App. 30; 
Fagg v. Missouri & N. A. R. Co., 170 
S.W. 912, 185 Mo.App. 79; Phillips v. 
Southwest Missouri R. Co., 155 S.W. 
470, 170 Mo.App. 416; Giles v. Mis- 
souri Pac. R. Co., 154 S.W. 852, 169 
Mo.App. 24; Davidson v. St. Louis & 
San R. Co., 148 S.W. 406, 164 Mo.App. 


Mont.—Sylvester v. Anaconda Cop- 
es Mining Co., 236 P. 1067, 73 Mont. 


Nev.—Weck v. Reno Traction Co., 
149 P. 65, 38 Nev. 285. 


Pa.—Moquin v. Mervine, 146 A. 4438, 
297 Pa. 79; Barton v. Lehigh Valley 
Transit Co., 129 A. 585,/2838 Pa. 57%; 
Horen v. Davis, 118 A. 22, 274 Pa. 244; 
Newman vy. Reinish, (Super.) 163 A. 
58; Richter y. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 492. 


R.I.—Keenan vy. Providence Journal 
Co.,, 157 A. 302,52) R.1.. 54; Scanlon. v: 
Butler-Duncan Land Co., 67 A. 364. 


Tex—=Ht. Worth & D.C. R. Cosw. 
Hart, (Civ.App.) 178 S.W. 795. 


Vt.—Harrington vy. Rutland R. Co., 
94 A. 431, 89 Vt. 112. 


Wis.—Szewcezyk v. Milwaukee Elec- 
tric Ry. & Light Co., 247 N.W. 854, 
211 Wis. 265; Brown v. Haertel, 244 
N.W. 630, 210 Wis. 345. 


fa] Testimony contrary to physi- 
cal facts on immaterial matter affects 
only the credibility of the witness and 
is not ground for reversal. Knock v. 
Tonopah & G. R. Co., 145 P. 939, 38 


311; 
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where contrary to natural law,®* or inherently im- 
probable,®® or where self-contradictory, vague, or 
equivocal,®? in which ease his testimony 1s construed 
most strongly against him,®* although its evidentiary 


Nev. 143, L.R.A.1915F 3. 


56. Cal. Cowan v. Hill, 293 P. 871, 
109 Cal.App. 656; Willits v. Helmer, 
190 BP. 645, 47 Cal.App. 309. 


Ky.—Beatty v. Beatty, 152 S.W. 540, 
151 Ky. 547. ; 


Mo.—Kibble v. Quincy, O. & K. C. 
R. Co., 227 S.W, 42, 285 Mo. 603. 


N.Y.—Hale v. Rutland R. Co., 
N.Y.S. 698, 213 App.Div, 42. 


Wash.—J. S. Brown & Bros. Mer- 
cantile Co. v. Sherrod, 101 P. 481, 53 
Wash. 132; Gosline v. Dryfoos, 88 P. - 
634, 45 Wash. 396. 


57. U.S.—Drennen v. Heard, 211 F. 
335, 128 C.C.A. 14 [aff 198 F. 414]. ; 


Cal. Younger v. Younger, 296 P. 
1104, 112 Cal.App. 445; Bohn v. Gruv- 
er, 295 P. 891, 111 Cal.App. 386; Dozier 
v.. Hillman, 287 P. 116,- 205, ;CalsApp: 
127; Machado v. Machado, 172 P. 1124, 
36 Cal.App. 646. 


Ga.—Central of Georgia R. Co. v. 
White, 69 S.E. 818, 185 Ga. 524; Steele 
v. Central of Georgia Ry. Co., 51 S.E, 
438, 123 Ga. 237; Southern Ry. Co. v.. 
Hobbs, 49 S.E. 294, 121 Ga. 428; Pend- 
ley v. Bennett, 157 S.B, 250, 42 Ga. App. 
596; Myers v. Woodson, 127 S.B. 888, 
33 GaApp. 748; Johnson v. Southern 
R. Co., 72 S.E. 66, 9 Ga.App. 661; Tuten 
v. Atlantic Coast Line R. Co., 61 S.E. 
511, 4 Ga.App. 353; Austin v. M. 
Ferst’s Sons & Co., 58 S.E. 318, 2 Ga. 
App. 91. 


Iowa.—Hughes v. Greider, 190 N.W. 
420, 194 Iowa 726. 


Ky.—Crowe v. Miller, 39 S.W.(2d) 
693, 239 Ky. 444; Staples v. Con- 
tinental Ins. Co. of New York, 5 S.W. 
(2d) 265, 223 Ky. 842. 


Md.—Kasten vy. Kasten, 157 A. 533, 
161 Md. 409; Kramme vy. Mewshaw, 
128 A. 468, 147 Md. 535. 


Mich.—Stein v. General Necessities 
Corporation, 205 N.W. 104, 232 Mich. 
322. 


Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins. Co., 26 S.W.(2d) 962, 325 Mo. 


51. 


N.Y.—Backhous v. Wagner, 138 N. 
BH. 82,° 234 NY. 429; Phillipson’ v- 
Moore, 198 N.Y.S. 290, 204 App.Div. 
140; Ryan v. Braender Bldg. & Const. 
Co., 151 N.Y.S. 576, 166 App.Div. 930; 
Adams v. New York City R. Co., 109 
N.Y.S. 1019, 125 App.Div. 551; Fernald 
v. Kaiser & Co., 186 N.Y.S. 645; Silver- 
Ee Permanent Bldg. Co., 174 N.Y. 


Pa.—Gima v. Hudson Coal 
(Super.) 161 A. 903. 


S.D.—Kennedy v. First State Bank 
of Wall, 149 N.W. 168, 34 S.D. 457. 


Utah.—Miller v. Columbia Trust 
Cory. 225, 2.1 1609, (63 Utah 305: 


{a] Explanation of contradictions 
raises an issue of credibility for the 
jury. Hughes v. Greider, 190 N.W. 
420, 194 Iowa 726. 


[b] Where both complainant and 
defendant are self-confessed perjur- 
ers, unsupported affirmations of either 
will not sustain a claim against the 
other. Jaques v. Hunt, 168 A. 287, 114 
Aaa 20 [aff 160 A. 363, 10 N.J.Misc. 


58.. Drennan v. Heard, 211 F. 335, 
128 C.C.A. 14 [aff 198 F. 414]; Wil- 
liams v. Fouche, 138 S.E. 580, 164 Ga. 

Central of Georgia R. Co. v. 


209 


Co:, 


942 [70 C.J.] 


value is not destroyed,*® and it still must be constru- 
ed in accordance with his intent and purpose,®° the 
rule applying only with respect to the issue to which 
Notwithstanding a.party’s 
interest, his testimony may be accepted as true,®? or 


the testimony relates.®! 


. 


White, 69 S.E. 818, 185 Ga, 524; Steele 
v. Central of Georgia R. Co., 51 S.E. 
438, 123 Ga. 237; Horn v. Peacock, 49 
S.E. 722, 122 Ga. 45; Southern R. Co. 
v. Hobbs, 49 S.E. 294, 121 Ga. 428; 
Atlanta Ry. & Power Co. v. Owens, 47 
S.E. 213, 119 Ga. 833; Farmer v. Dav- 
enport, 45 S.E. 244, 118 Ga. 289; Ray 
v. Green, 39 S.E. 470, 113 Ga. 920; 
Southern Bank of Georgia v. Goethe, 


33 S.E. 974, 108 Ga. 796; Freyermuth 
v. South Bound R. Co., 32 S.E.. 668, 


107 Ga. 31; Railroad v. Evans, 23 S.E. 
494, 96 Ga. 481: American Nat. Ins. 
Co. v. Gantt, 169 S.E. 133. 46 Ga.App. 
744; Farrell v. Barrett, 163 S.H. 217, 
45 Ga.App. 104; Thompson v. Metro- 
politan Life Ins. Co., 163 S.E. 527, 45 
Ga.App. 90; Atna Ins. Co. v. Trim- 
mier, 157 S.E. 340, 42 Ga.App. 745; 
Western & A. R. R. v. Michael, 157 S. 
HB. 226, 42 Ga.App. 603; Stevens v. 
Green, 156 S.E. 626, 42 Ga.App. 512; 
Clark vy. Western & A. R. R., 152 S.E. 
847, 41 Ga.App. 317; Pelotte v. Sim- 
mons, 152 S.E. 310, 41 Ga.App. 198; 
Pope v. Harper, 150 S.E. 470, 40 Ga. 
App. 573; Butler v. Morgan, 149 S.E. 
388, 40 Ga.App. 304; Gardner v. Smith, 
146 S.E. 648, 39 Ga.App. 224; Backey 
v. Grow, 142 S.E. 913, 38 Ga.App. 154; 
Louisville & N. R. Co. v. Lusk, 139 
S.E. 89, 87 Ga.App. 99; Avera v. 
Marshall, 134 S.E. 187, 35 Ga. App: 573; 
Rhodes v. Gunn, 128 S.E. 213, 34 Ga. 
App. 115; Stern v. Howell, 127 S.E. 
775, 33 Ga.App. 693; Brazell v. Hearn, 
127 S.E. 479, 33 Ga.App. 490; Alford 
v. Young, 126 S.B: 268, 33 Ga.App. 
329; A. J. Long Cigar & Grocery Co. 
v. Harvey, 125 S.E. 870, 33 Ga.App. 
236; Woods v. Mercantile Bank & 
Trust Co., 122 S.E. 819, 32 Ga.App. 106; 
Gillis v. Estroff, 121 N.E. 339, 31 Ga. 
App. 501; Hogan vy. Gilbert, 108 S.E. 
625, 2/ Ga.App. 444; Central of Geor- 
gia Ry. Co. v. Poole, 102 S.H. 461, 25 
Ga.App. 58; Watkins v. Woodbery, 100 
S.E. 34, 24 Ga.App. 80; Bussey v. 
Grantham & Son, 99 S.E. 236, 23 Ga. 
App. 708; Twyman v. Avera Loan & 
Investment Co., 98 S.E. 239, 23 Ga.App. 
136; City of Thomasville v. Crowell, 
96 S.BE. 335, 22 Ga.App. 383; Johnson 
v. Southern R. Co., 72 S.E. 66, 9 Ga. 
App. 661; Tuten v. Atlantic Coast 
Line R. Co.. 61 S.E. 511, 4 Ga.App. 353; 
Wilson v. Blair, 211 P. 289, 65 Mont. 
155, 27 A.L.R. 1235; Matter of Thomp- 
Son) 4 Neyo.) 257, 85 Mises 291. 


59. Miller v. Schimming, 18 P.(2d) 
357, 129 Cal.App. 171. 


60. Golding v. Parrish, 106 S.E. 
743, 26 Ga.App. 495. 


61. Byfield v. Candler, 125 S.E. 905, 
33 Ga.App. 275. 


62. U.S.—The North Star, 44 F. 
492 [mod on other grounds 62 F. 71, 
10: G:C A. 2:62); 


Ala.—Birmingham, etc., R., ete., Co. 
v. Jackson, 54 So. 512, 170 Ala. 496. 


Ark.—Gibson Oil Co. v. Sherry, 291 
S.W. 66, 172 Ark. 947; Keck v. Shep- 
ard, 180: SSW. 501, (121 Ark:© '633% 
Western Union Tel. Co. v. Shofner, 
112 S.W. 751, 87 Ark. 308. 


Cal.—McIntosh v. Funge, 292 P. 960, 
210 Cal. 592; Klein v. Baker, 296 P. 
631, 112 Cal.App. 157; Fraher v. Hisen- 
mann, 270 P. 704, 94 Cal.App. 48; 
Bassi v. Springfield Fire & Marine 
Ins. Co., 208 P. 154, 57 Cal.App. 707; 
Mantyaja v. Kuivala,:152 P. 938, 28 
Cal.App. 396. 


WITNESSES 


Colo.—Lambert v. Scott, 216 P. 531, 
73 Colo. 449. 


Conn.—Doris v. McFarland, 156 A. 
58, 113 Conn. 610; Brodie v. Connecti- 
Cuts Co.) 82) An 798.181 .COnn., 303%. Bare 
rett v. Connecticut Co., 81 A. 963, 85 
Conn. 705. 


Ga.—Chance v. Alderman, 118 S.E. 
579, 30 Ga.App. 614. 


GUTa ae v. Fulton vile 
Co., 86 N.H. 219, 236 Ill. 188 


Ky.—Culbertson v. Gaisucae TARY: 
Op. 541. 


Minn.—Kloppenburg v. Minneapolis, 
nae 9 Cony sles SN jWoas3 225) pee 3), Mim. 
173: 


Mo.—Glaves v. Old Gem Catering 
Co., (App.) 18 S.W.(2d) 564; Moore v. 
Dawson, 277 S.W. 58, 220 Mo.App. 791; 
Lauff v. J. Kennard & Sons Carpet 
Co., 171 S.W. 986, 186 Mo.App. 123; 
Koester v. Lowenhardt, 160 S.W. 566, 
177 Mo.App. “699? “Booher. v. Trainer, 
157 S.W. 848, 172 ‘Mo. App. 376; Carlton 
v. St. Louis, ete., R. Co., 106 S:w. 1100, 
128 Mo.App. 451. 


Mont.—Lehane v. Butte Electric R. 
Co., 97 P. 1038, 37 Mont. 564. 


N.J.—Brown v. Coast Cities Ry. Co., 
165 A. 866, 11 N.J.Misc. 347. 


N.Y.—Charles Gottlieb & Co. v. 
Coutant, 127 N.Y.S. 250, 70 Mise. 380. 


Porto Rico.—Sabalier v. Iglesias, 34 
Porto Rico 338. 


Tex.—Morgan v. Hardy, (Civ.App.) 
57 S.W.(2d) 204; Magouirk v. Cantrell, 
(Civ.App.) 16 S.W.(2d) 337; Elliott v. 


ae 


Dodson, (Civ.App.) 297 -S.W. 520; 
Stanley Manly Boys Clothes _v. 
Hickey, (Civ.App.) 260 S.W. 959; 


Davis v. Christmas, (Civ.App.) 248 S. 
W. 126; Dewees v. Nicholson, (Civ. 
App.) 182 S.W. 396; Bailey v. Dillard, 
(Civ.App.) 147 S.W. 1165; Hansen v. 
Williams, (Civ.App.) 113 S.W. 312. 


Wash.—Arrowsmith v. Nelson, 132 
P. 748, 73 Wash. 658. 


Wis.—Henry v. La Grou, 227 N.W. 
246, 200 Wis. 110; Cox v. Chicago, etc., 
Re Cone l4ao= Niwa ec09,, Lod ON. Wis 2675 
159 Wis. 491; Mayhew'v. Wisconsin 
eine Co., 147 /N.W. 1035, 158 Wis, 


63. Ark.—Warren & S. R. R. Co. v. 
Wilson, 50 S.W.(2d) 976, 185 Ark. 1063. 


Conn.—Perrin v. Wheeler, 151 A. 
161, 111 Conn. 661; Roberti v. Bar- 
bieri, 1386 A. 85, 105 Conn. 539. 


Ga.—Shepard v. Chappell, 113 S.E. 
23, 29 Ga.App. 6. 


La.—Santos v. Duvic, 133 So. 399, 16 
La.App. 105. 


Mass.—Clark y.’C. BB.) Fay Co., 
N.E. 423, 281 Mass. 240. 


Mich.—Moreau vy. Grandmaison, 189 
N.W. 860, 220 Mich. 238. 


Mo.—Jackson vy. Miller, 
703. 
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195 S.W. 


N.H.—Watkins v. Boston & M. R. 
R., 138 A. 315, 83 NH 10. 


Tex.—Williams v. National Bank of 
Commerce, (Civ.App.) 62 S.W.(2d) 
1108; Katz v. Nix, (Civ.App.) 42 S.W. 


(2d) 801. 
Wis.—Cox v. Chicago, M. & St. P. 
Ry. Co., 149 N.W. 709, 151 N.W. 267, 


159 Wis. 491. 
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partly true,®* or of some value,** where not neces- 
sarily opposed to natural law,**® or to matters of 
common knowledge,*® or not so improbable as to re- 
quire that it be wholly disregarded ;°7 and it must be 
accepted as true where constituting an admission 


[a] Jury could accept plaintiff's 
testimony favorable to defendant and 
reject his testimony adverse to de- 


fendant. Hudson’ Ins. Co. v. Mc- 
ceptors (Tex.Civ.App.) 58 S.W.(2d) 
088. 


~ 


64 Dunton v. Hines, 267 F. 452; 
Nelson v. Klemm, 245 N.W. 657, 210 
Wis. 432. 


[a] Mere improbability of plain- 
tiff’s testimony does not authorize its 
rejection. Miller. v. Hartford Live 
Stock Ins. Co., 176 So. 182, 165 ‘La. 
777. , 


65. Minn.—yYorek y. Potter, 207 N. 
W. 188, 166 Minn. 131. 


Miss.—Louisville & N. R. Co. v- 
Jones, 98 So. 230, 134 Miss. 53. 
Mo.—McCray v. Missouri, K. & T. 


Ry. Co., 10 S.W.(2d) 936, 321 Mo. 17; 
Maloney v. United Rys. Co. of St. 
Louis, 287 S.W. 509; English v. Sah- 
lender, (App.) 47 S.W.(2d) 150; Tabor 
v. Kansas City Bolt & Nut Co., (App.) 
274 S.W. 911; Sterr v. Wells, (App.) 
273 S.W. 1092; Braun v. Wells, (Ap».) 
267 S.W. 98; Pyle v. Kansas City 
Light & Power Co., (App.) 246 S.W. 
979; Nash v. St. Joseph Lead_Co., 
(App.) 238 S.W. 584; Hartweg v. Kan- 
sas City Rys. Co., (App.) 231 S.W. 269; 
Baldwin v. Kansas City Rys. Co., 
(App.) 214 S.W. 274; Lauff v. J. Ken- 
nard & Sons Carpet Co., 171 S.W. 986, 
186 Mo.App. 123; Carlton v. St. Louis 
& Suburban Ry. Co., 106 S.W. 1100, 
128 Mo.App. 451. ‘ 


N.H.—Higgins v. Town of Garkoue 
167 A. 270, 86 N.H. 312; Watkins-v. 
Boston & M. R. RR. Los ‘A. 315, 83 N.H. 
10. 


Pa.—Evans va Metropolitan Life 
Ins. Co., 144 A. 294, 294 Pa. 406. 


Wash.—St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 393. 


66. Weiner v. D. A. Schulte, Ine., 
176 N.E. 114, 275 Mass. 379. 


67. Ind.—Indianapolis St. Ry. Co. 
v. Taylor, 80 N.®. 436, 39 Ind.App. 
592. 


Miss.—Wilson vy. Blanton, 
214, 130 Miss. 390. 


Mo.—De Clue v. Missouri Pac. R. 
Co., 264 S.W. 992. 


N.J.—Gash v. Khan, 160 A. 367, 10 
N.J.Mise. 708. 


N.Y.—Armstrong v. Boomansour, 
228 N.Y.S. 722, 223 App.Div. 511 [mo- 
tion gr 168 N.E. 439, 251 N.Y. 590 
(vacated 170 N.B. 134, 252 N.Y. 539 
Laff 170 N.E. 155, 252 N.Y. 590))]. 


Va.—Virginia Plectric & Power Co. 
v. Walker, 148 S.E. 694, 152 Va. 883. 


fa] Reasonableness or unreason- 
ableness of the parties’ versions of in- 
tentions may be considered in weigh- 
ing testimony. Steele v. Kluter, 
214 N.W. 522, 204 Iowa 153. 


[b] Where testimony mere esti- 
mate.—Plaintiff’s jtestimony that a 
truck over five feet wide passed be- 
tween the curb and a wagon, and col- 
lided with the latter three feet from 
the curb, was held not to require re- 
versal of judgment for plaintiff, such 
testimony being a mere estimate. 
Schargel v. United Hlectriec Light & 
Dite Co., 215-N.Y.S. 217, 127 Misc. 


94 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against interest,®® or against the truth of other state- 
ments made by him,®® or where a finding otherwise 
by the jury would be arbitrary.7° It may be accepted 
as true even though uncorroborated,’* or contradict- 
ed,*? or even though self-contradictory, where some 
of the party’s testimony is positive and direct,*® and 
especially if uncontradicted,** or there is no testimo- 
ny that the party was unworthy of belief;7° and if 
the testimony is otherwise credible, the witness will 


WITNESSES 


not be discredited merely because he is a party to the 


68. Kanopka v. Kanopka, 154 °A. 
144, 113 Conn. 30; McCarthy v. Si- 
mon, 142 N.E. 806, 247 Mass. 514; 
Southern Surety Co. v. Inabnit, (Tex. 
Civ.App.) 1 S.W.(2d) 412; Massie v. 
Firmstone, 114 S.E. 652, 134 Va. 450. 


[a] As against more favorable 
testimony of other witnesses.—A par- 
ty is not entitled to have the court 
or the jury believe that he has not 
told the truth, and his statements of 
fact and the necessary inferences 
therefrom are binding on him, not- 
withstanding more favorable testi- 
mony of other witnesses. Massie v. 
Firmstone, 114 S.E. 652, 1384 Va. 450. 


69. Martin v. Boston Elevated Ry. 
Co., 160 N.E. 300, 262 Mass. 542. 


70. Crain v. McKinley, (Mo.App.) 
222 S.W. 495; Madden v. New York 
Citys B. ‘Cov. 997 N.Y... 220, .00 Misc. 
555; Siegmeister v. Lispenard Real- 
ty Co., 107 N.Y-S. 158; Miller v. Pan- 
handle & S. F. Ry. Co., (Tex.Civ. App.) 
35 S.W.(2d) 194; Geuder, Paeschke & 
Frey Co. v. City of Milwaukee, 133 N. 
W. 835, 147 Wis. 491. 


[a] Elements of conclusiveness.— 
When the testimony of a party to the 
action is not contradicted by direct 
evidence nor by any legitimate infer- 
ences from the evidence, and is not 
opposed to the probabilities nor in its 
nature surprising or suspicious, it is 
conclusive. Powers v. Wilson, 196 
N.Y.S. 600, 203 App.Div. 232. 


71. 
151, 77 Colo. 442. 


Conn.—Barrett v. Connecticut Co., 
81 A. 9638, 85 Conn. 705. 


Minn.—Kloppenburg v. Minneapolis, 
Se R. Co., 143 N.W. 322, 123 Minn. 


Mo.—Koester v. Lowenhardt, 160 S. 
W. 566, 177 Mo.App. 699; Booher v. 
ty paca 157 S.W. 848, 172 Mo.App. 


Mont.—Williams v. Thomas, 194 P. 
500, 58 Mont. 576. 


N.Y.—Buguero v. U. S. Shipping 
Board Emergency Fleet Corporation, 
218 N.Y.S. 589, 218 App.Div. 553; Mad- 
den v. New York City R. Co., 99 N.Y. 
S. 320, 50 Mise. 555; Kappes v. New 
Work) «City Ri-Co5099 NeY:S.9 322, 50 
Mise. 534. 


Pa.—Bastian v. Marienville Glass 
Co., 126 A. 798, 281 Pa. 313. 


Tex.—Dewees v. Nicholson, 
App.) 182 S.W. 396. 


[a] Inferences from failure to 
call witness.—Although the failure of 
a party to calla friendly witness hav- 
ing. personal knowledge of the facts 
in issue raises an inference that the 
testimony of thé witness would be 
detrimental to the party, yet the jury 
indulging that inference may still be- 
lieve the testimony of the party. 
Booher v. Trainer, 157 S.W. 848, 172 
Mo.App. 376. 


[b] Uncorroborated testimony 
against testimony corroborated.—The 
jury may accept plaintiff's uncorrob- 
orated testimony as against defend- 
ant’s corroborated by other witnesses. 
Moore v. Cuozzo, 138 A. 568, 126 Me. 


. 


(Civ. 


Colo.—Wood v. Hazelet, 237 P. 


600. 


72. Cal.—Platt v. Platt, 294 P. 73, 
LO (CaljApp: 827. 


Conn.—Brodie v. Connecticut Co., 
87 A. 798, 87 Conn. 368. 


Ga. Health & Life Ins. 
Co. v. Nichols, 162 S.E. 161, 44 Ga. 
App. 536. 


Mont.—Lehane y. Butte Electric Ry. 
Co., 97 P. 1088, 37 Mont. 564. 


N.Y.—Gottlieb v. Coutant, 127 N. 
Y.S. 250, 70 Misc. 380. 


Tex.—Haskins v. Henderson, (Civ. 
App.) 2 S.W.(2d) 864; Bailey v. Dil- 
lard, (Civ.App.) 147 S.W. 1165. 


Wash.—Arrowsmith y. Nelson, 132 
P. 748, 73 Wash. 658. 


Wis.—Mayhew v. Wisconsin Zinc 
Co., 147 N.W. 1035, 158 Wis. 112. 


[a] Verdict notwithstanding tes- 
timony.—In a personal injury action 
by a servant, where it was reason- 
able that, owing to the accident, his 
recollection was affected, the jury 
may disregard his explanation and 
yet find for him on another hypothe- 
sis submitted by the evidence. May- 
hew v. Wisconsin Zine Co., 147 N.W. 
1035, 158 Wis. 112. 


73. Gulf Production Co. v. Adams, 
(Tex.Civ.App.) 49 S.W.(2d) 889. 


74. U.S.—Epremiam vy. Ward, 169 
F. 691. 


Ala.—Birmingham, etc., R., etc., Co. 
v. Jackson, 54 So. 512, 170 A. 496. 


Ark.—Western’ Union Tel. Co. v. 
Shofner, 112 S.W. 751, 87 Ark. 308. 


Cal.—Mantyaja v. Kuivala, 152 P. 
938, 28 Cal.App. 396. 


1ll.—Chicago Title & Trust’ Co. v. 
Central Trust Co. of Illinois, 144 N. 
a 312 Ill. 396 [rev 224 Ill.App. 


Ky.—Deboe v. Brown, 248 S.W. 855, 
198 Ky. 275; Nicholas v. Fante, 170 
Sus. -9N9,, ELC Ky. “387, 


Md.—Drury v. State Capital Bank 
of Eastern Shore Trust Co., 161 A. 
176, 163 Md. 84; Milkton y. French, 
150 A. 28, 159 Md. 126. 


Mo.—Dixon y. Western Tablet & 
Ticket Co., (Aps.) 246 S.W. 619. 


N.Y.—Giannini v. Foster, 196 N.Y. 
S. 247, 119 Misc. 348; Tiedemann v. 
Tiedemann, 189 N.Y.S. 931, 115 Misc. 
462 [aff 194 N.Y.S:. 782, 201 App.Div. 
614 (aff 142 N.E. 278, 286 N.Y. 534)]; 
Kappes v. New York City Ry. Co., 
99 N.Y.S. 322, 50 Misc. 534; Siegmeis- 
ig ae Lispenard Realty Co., 107 N.Y. 

w/15 


R.I.—Rostron v. Rostron, 
162, 49 R.I. 292. 


Tex.—Sanitary Appliance Co. v. 
French, (Civ.App.) 34 S.W.(2d) 673; 
Sigmond Rothschild Co. v. Moore, 
(Civ.App.) 22 S.W.(2d) 533 [rev on 
other grounds (Commn.App.) 37 S.W. 
(2d) 121];. McKeever v. Dittman, 
(Civ.App.) 262 S.W. 1054; Malone v. 
National Bank of Commerce of Kan- 


142 A. 


sas City, Mo., (Civ.App.) 162 S.W. 
369; Hansen y. Williams, (Civ.App.) 
113 S.W. 312; Beene vy. Rotan Gro- 


[70 C.J.] 943 


} 


action,’® and the court should not, in its instruction 
to the jury, assume as a proved fact that feeling and 
bias existed in the absence of evidence.*? 
however, a party calls his adversary as a witness, he 
cannot object to his credibility on the ground of his 
interest,7® but the testimony will be weighed as tes- 
timony of other witnesses in the case,*® although the 
jury may refuse to believe statements of such a wit- 
ness which are favorable to himself.°° 


Where, 


oy Co.,. 110 S.W.:162, 50 Tex.Civ.App. 


Ont.—Vannatto vy, 
Grant.Ch. 665. 


[a] Uncontradicted testimony by 
the owner suing for conversion of his 
automobile as to its reasonable value 
makes a prima facie showing as to 
value. Grath y. Wilson Motor Car 
Co., (Mo.App.) 253 S.W. 776. 


[b]. Contradiction under misap- 
prehension.—Where it clearly appears 
that a party’s statements on direct 
examination were made under misap- 
prehension, and that inconsistent 
statements on cross-examination cor- 
rectly represent the facts, a verdict 
disregarding the cross-examination 
cannot be sustained. Silverman v. 
Permanent Bldg. Co., 174 N.Y.S. 711. 


75. Henderson v. Missouri Pac. R. 
Cop l131) SO. 2586; lou mMarAp, ano. 


76. Ind.—Indianapolis St. Ry. Co. 
v. Taylor, 80 N.E. 436, 39 Ind.App. 592. 


Minn.—Olsen vy. Hoffmann, 221 N. 
W. 10,175 Minn. 287. 


N.Y.—Giltman v. Brooklyn Heights 
R. Co., 113 N.Y.S. 1046, 1048, 129 App. 
Div. 654, 919; Williams v. Van Norden 
Trust Co., 93 N.Y.S. 821, 104 App.Div. 
251; Madden v. New York City Ry. 
Co., 99 N.Y.S. 320, 321, 322, 50. Mise. 
555; Lewis v. New York City Ry. Co., 
99 N.Y.S. 462, 50 Misc. 535; Kappes 
v. New York City R. Co., -99 N:Y-S. 
322,'50 Mise. 5384; Rosseau v. Hallen- 
beck, 97 N.Y.S. 394; Griffin v. New 
York City Ry. Co:, 90°N.Y.55 323: 


Tex.—Hart v. Wilson, (Civ.App.) 
281 S.W. 339 [rev on other grounds 
(Commn.App.) 288 S.W. 133]; Joffre 
v.. Mynatt, (Civ.App.) 206 S.W. 951. 


Wis.—Novak v. Nordberg Mfg. Co., 
124 N.W. 282, 284, 141 Wis. 298. 


‘Tt is not the law of this state, if 
indeed it be the law in any jurisdic- 
tion, that the evidence of a party is 
looked upon with distrust and suspi- 
cion. On the contrary, this court 
has frequently held that, while it is 
proper to call the attention of the 
jury to the interest of a party in 
weighing his testimony, still that 
should be done in connection with a 
general instruction that considera- 
tions of interest, appearance, manner, 
etc., apply to the party in common 
with all other witnesses.” Novak v. 
Nordberg Mfg. Co., supra. 


tee Morton v. O’Connor, 85 Tll.App. 


78. Lord v. Reed, 98 N.E. 5538, 254 
Tll. 350; Hankinson v. Vantine, 46 N. 
BY 120 2300 520N. Yer? 0: 


[a] Weighing testimony of ad- 
verse party.— Where a party calls the 
adverse party aS a witness, all of his 
testimony, whether favorable or un- 
favorable to the party. calling, must 
be given equal Co Oran by the 
COE Yo: Lord v. Reed, 98 N.E. 5538, 254 


79. Robertson v. Chicago, R. I. & 
P. Ry. Co.; 180 S:wW. 507, 121 Ark. 233: 
In re Barron’s Estate, 105 A, 255, 93 
Vt. 460. 


80. Roberts v. Gee, 


Mitchell, 13 


15 Barb. (N. 
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Persons subject to the rule.81 


was purchaser in due course.*? 
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Y.) 449; Schwabeland v. Holahan, 30 
N.Y.S. 910, 10 Mise. 176 [aff 26 N.Y.S. 
880, 6 Misc. 623]. 


81. Application of rule to inter- 
ested witnesses see supra § 1143. 


82. Evans v. aay, (Tex.Civ. 
App.) 29 S.W.(2d) 48 


83. La Due v. Bird, 215 N.W. 490, 
51 S.D. 507. 


84. U.S.—U. S. 
U. S. v. Kenney, 90 F. 257. 


Ala.—Smith v. State, 51 So. 610, 
165 Ala. 50; Monteith v. State, 40 So. 
Glen Os Ala. 18; Burkett v. State, 45 
So. 682, 154 Ala. 19; Davis v. State, 
Aa Soy 561, 152 Ala. 25; Sykes v. 
State, 44 So. 398, 151 Ala. 80; Shelton 
v. State, 42 So. 30, 144 Ala. 106; Pitts 
v. State, 37 So. 101, 140 Ala. 70; Wil- 
liams v. State, 117 So. 281, 22 Ala. App. 
489: Gray v. State, 108 So. 658, 21 
Ala. App. 409; Glover v. State, 104 So. 
48, 20 Ala. App. 547; Reeves v. State, 
95 So. 203, 19 Ala. App. 72; Montgom- 
ery v. State, 91 So. 630, 18 Ala.App. 
213 [cert den 91 So. 923, 207 Ala. 713]; 
Bush v. State, 67 So. 847, 12 Ala.App. 
260; Wingate v. State, 55 So. 953, 1 
Ala.App. 40. 


Colo.—Epley v. People, 119 P. 153, 1 
Colo. 501. 


Del.— State v. Dlugozima, 74 A. 
1086, 23 Del. 151; State v. Shaffner, 
69 A. 1004, 22 Del. 576. 


Ill.— Bressler v. People, 8 N.E. 62, 
117 Ill. 422; Sullivan v. People, 28 
N.E. 381, 114: Ill. 24. 


Ind.—Tosser vy. State, 162 N.H. 49, 
200 Ind. 156. 


Iowa.—State v. Johnson, 199 N.W. 
316, 198 Iowa 588; State v. Stuart, 180 
N.W. 186, 190 Iowa 476; State v. 
™homas, 132° NOW. 51, 151 Towa 5725 
State v. Sterrett, 32 N.W. 387, 71 Iowa 
386; State v. Moelchen, 5 N.W. 186, 
53 Iowa 310. 


Kan.—State v. Menz, 105 P..24, $1 
Kan. 197; State v. Stewart, 24 Kan. 
250. 

La.—State v. Howard, 111 So. 72, 
162 La. 719; State v. Sims, 31 So. 
71, 106 La. 453. 


Mich.—Peo. v. Traves, 154 N.W. 130, 
188 Mich. 345. 


Miss.—Woods v. State, 7 So. 495, 67 
Miss. 575. 


Mo.—State v. Lortz, 84 S.W. 906, 
186 Mo. 122; State v. Miller, 6 S.W. 
57, 938 Mo. 263; State v. Sanders, 76 
Mo. 35; &tate v. Cooper, 71 Mo. 436; 
State v. Zorn, 71 Mo. 415. 


Neb.—Beddeo v. State, 123 N.W. 
1044, 85 Neb. 510; Holmes vy. State, 
123 N.W. 10438, 85 Neb. 506; Davis v. 
State, 47 N.W. 854, 31 Neb. 247. 


N.M.—Faulkner y. Territory, 30 P. 
905, 6 N.M. 464. 


N.Y.—People v. Lumsden, 125 N.Y. 
S. 1079, 141 App.Div. 158; People vy. 


v. Reid, 210 F. 486; 


The rule requiring 
submission to the jury of the credibility of a party 
to the action who appears as witness in the suit does 
not apply to testimony of an independent contractor, 
sued with employer for injuries, so far as it relates 
solely to the liability of the employer ;*? 
testimony of a plaintiff who sued as executor on his 
decedent’s note, which he had himself guaranteed in 
his individual capacity, to the effect that decedent 
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Case. 


nor to the 
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Where a defendant in a criminal case testi- 
fies in his own behalf, his interest in the result is a 
proper matter to be considered as bearing on his 
eredibility,** and it has been considered that his po- 
sition of itself renders his testimony less credible 
than if he were a disinterested witness,®° especially 
where he has a criminal record;** but apart from the 
consideration that he is interested, the testimony of 
defendant is to be treated the same as testimony of 
other witnesses,*? and the court, in its instructions, 


should not single him outsand mark him for discred- 


it by the jury.® 


Kiernan, 3 N.Y.Cr. 247 [aff 4 N.E. 130, 
10V N.Y. 61854 NiY.Cr. 88, 3 How. Pr: 
N.S. 264]. 


Ohio.—State v. Hinkelman, 13 Ohio 
Cir. CEN. S: sare State v. Hinkelman, 
32 Ohio Cir.Ct. 


Pa.—Com. y. ee 18 Pa.Co. 242; 
Com. v. Burton, 1 Leg.Chron. 66. 


Porto Rico.—Froelich y. People, 19 
Porto Rico 687. 


[a]  Iustruction that the jury 
should give the same weight to de- 
fendant’s testimony as to that of any 
other witness is: properly refused. 


EeoniS v. Hultel, 63 BP, 919, ist Cal. 
{b] Tests of credibility.—While 


accused may testify as to his intent 
in obtaining possession of a deed, his 
credibility in that respect is to be 
tested by the admitted or approved 
circumstances of the transaction, and 
the consistency or inconsistency of 
his conduct with his explanation. 
State v. Ritchie, 190 N.W. 943, 196 
Iowa 352. 


[ec] Emphasizing position of wit- 
ness.—(1) Where accused testified in 
his own behalf, and the court charged 
the jury to regard accused ‘‘as every 
other witness is to be regarded,’ and 
to consider his appearance, the rea- 
sonableness of his story, and, “above 
all . the fact that he is the ac- 
cused,” the use of the words, “above 
all,’ was not prejudicial to accused. 
State v. Fiske, 28 A. 572, 63 Conn. 338. 
(2) Neither is it error for the court, 
in referring to the testimony of the 
prisoner given in his own behalf, to 
tell the jury that they are “at liberty 
to consider the great interest which 
he has in the result.’’ St. Louis v. 
State, 1 N.W. 371, 8 Neb. 405. 


85. Dick v. State, 6 So. 395, 87 Ala. 
61; People v. Cowgill, 29 P. 228, 93 
Cal. 596. 


{a] Comparison with other wit- 
nesses.—(1) A request to charge that 
“it is the duty of the jury to weigh, 
examine, and take into consideration 
the testimony of the defendant, and 
give it due consideration, the same as 
it does the testimony of all the other 
witnesses in the case,” is properly 


modified by striking out the last 
clause. People v. Cowgill, 29 P. 228, 
93° Cal, 5962> (2) It is proper to re- 


fuse to charge that “while the jury, 
in considering the evidence of the 
defendant, may look to the fact that 
he is a party to the suit; yet being 
defendant, or party to the suit, does 
not render him any less creditable 
than he would be if he were not a 
party to the suit.” Dick vy. State, 6 


So. 395, 87 Ala. 61, 62. 
86. State v. Boone, (Mo.) 289 S.w. 
575; State v. Burlison, 285 S.W. 712, 


315 Mo. 232. 


[a] In light of criminal record.— 
(1) In a prosecution for robbery, the 
jury had the right to weigh defend- 


‘State v. Boone, 


The jury may disbelieve defendant’s 


ant’s claimed alibi in the light of a 
penitentiary record of defendant. 
(Mo.) 289 S.W. 575. 
(2) The jury could refuse to believe 
testimony of defendants theretofore 
convicted of crimes involving moral 
turpitude and of one with a record of 
association with immoral persons as 
against that of an unimpeached wit- 
ness corroborated by the prosecutrix 
and another. State vy. Burlison, 285 
View Ue Sab Own 9 a 


87. Ala.—Watts v. State, 98 So. 
914, 19 Ala.App. 549; Wood v. State, 
88 So. 28, 17 Ala. App. 654. 


Ill.— People v. Meyer, 163 N.E. 453, 
331 Tll. 608; People v. Surace, 129 N. 
E. 504, 295 Ill. 604; Sullivan v. People, 
23 NeE..381, 114 Ti, 24. 


Ind.—Scheerer y. State, 149 N.B. 
892, 197 Ind. 155; Kell v. State, 142 
N.E. 865, 194 Ind. 374; Hiatt v. State, 
127 N.. 277, 189 Ind. 524. 


Iowa.—State v. Burzette, 222 N.W. 
394, 208 Iowa 818; State v. McCumber, 
212 N.W. 137, 202 Towa 1382. 


La.—State v. Elkin, 148 So. 668, 177 
La. 427; State v. Benoit, 80 So. 329, 
144 La. O76. 


Mich.—Peo. v. Traves, 154 N.W. 130, 
188 Mich. 345. 


Miss.—Jennings y. State, 79 So. 814, 
118 Miss. 619. 


N.Y.—People v. Connolly, 171 N.E. 
B93, ZosNY. ois0s 


Philinpine.—U. §S. v. De los Santos, 
24 Philippine 329; U. S. v. Patala, 2 
Philippine 752; U. S. v. Bolar, 1 Philip- 
pine 423, 424, 1 Off.Gaz. 3bDs 


S.D.—State v. Sonnenschein, 159 N. 
W. 1012. 


Tex.—Hays v. State, 236 S.W. 463, 
JOE Dex Cre W922 


el bral Ace the testimony given 
by a defendant in a criminal case the 
same rules are observed as prevail in 
considering the testimony of other 
witnesses. That part which is con- 
sistent and generates belief will be 
accepted, and such parts as are in- 
consistent and produce an opposite 


effect may be rejected.?) Ua iSanav. 
Bolar, supra. 
88. Smith v. State, 43 So. 465, 90 


MASSs (Ty 22 Am.S.R. 3133 State v. 
Smith, 65 So. 598, 599, 185 La. 427, 


“There seems to be an impression 
in some minds that an instruction to 
a jury that the credibility of a wit- 
ness, in any given case, is dependent 


upon, and to be determined by, his in- 


terest is an instruction upon the law 
of the case, but there is no such law. 
That men are likely to be influenced 
in their statements and conduct by 
their interest is merely a deduction, 
founded in human experience, which a 
jury is as capable of drawing as the 
judge who assumes to instruct them; 
and it is the peculiar province of the 
jury, and not of the judge, to draw 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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testimony,®® or accept part and reject part,®° even 
though it is uncontradicted by direct evidence,®? or 


unimpeached,®?, or not rebutted,®® 


where it is unsupported,®* or the facts as stated im- 


that deduction in the particular case 
to be decided. The interest of the 
litigant, whether in a civil or a crim- 
inal case, is patent upon the face of 
the record, and, even if it were per- 
missible, under our law, for the judge 
to comment upon it, such comment 
would seem to be unnecessary. More- 
over, the undisclosed interest of a 
mere witness, in any given case, may 
be greater than that of the litigant, 
testifying in his own behalf, and the 
jury, uninfluenced by the charge of 
the judge, calling attention only to 
the obvious interest of the litigant, 
might reach that conclusion. Again, 
there are those who will testify to 
the truth, no matter how great their 
interest may be, and there are others 
who will testify falsely, though their 
interest be of the smallest; but the 
charge that the jury, in determining 
the credibility of any and every wit- 
ness by his interest, because it is 
made apparent in the fact that he is 
a party to the suit, or a defendant in 
the prosecution, is wholly undiscrim- 
inating, and takes no account of the 
knowledge, also founded in human ex- 
perience, that all men are not influenc- 
ed alike or by the same considera- 
tions.” State v. Smith, supra. 


fa] Singling out for discredit.— 
It is error, in a criminal case, where 
defendant, although not the only wit- 
ness in his own behalf, is still the 
only one interested, to charge that the 
jury may consider the interest of any 
witness, in connection with all the 
evidence, in determining how far, if 
at all, they believe him, as this is in 
effect to single out and mark defend- 
ant for discredit. Townsend v. State, 
(Miss.) 12 So. 209 [foll Woods v. 
State, 7 So. 495, 67 Miss. 575; Buckley 
v. State, 62 Miss. 705]. 


89. U.S.—Coltabellotta v. U. S., 45 
F.(2d)_ 117. 


Ala.—Kirkland y. State, 108 So. 262, 
21 Ala.App. 348. 


Ariz.—Dugan v. State, 282 P. 481, 
36 Ariz. 36. 
Ark.—Blake v. State, 52 S.W.(2d) 


644, 186 Ark. 77; Lindsey v. State, 288 
SVVtgbo, Lie Apk 117.6; 


Cal.—People v. Hinshaw, 227 P. 156, 
194 Cal. 1; People v. Jaggers, 8 P.(2d) 
206, .t20 CallApp.. 733" sPeople. vy. 
Haughey, 250 P. 406, 79 Cal.App. 541; 
People v. Alba, 199 P. 894, 52 Cal.App. 
603. 

Ga—Com v4 State, 1589S. Bh. 175) 102 
Ga. 482; Johnson vy. State, 137 S.E. 
553, 164 Ga. 47; Crowe v. State, 142 
S.E. 306, 37 Ga.App. 828; Thomas v. 
State, 140 S.E. 774, 37 Ga.App. 505; 
Hix v. State, 137 S.E. 418, 36 Ga.App. 
585. 

Iowa.—State v. Novak, 79 N.W. 465, 
109 Iowa 717. 


Kan.—State v. Hayes, 
125 Kan. 375. 


Ky.—Wright v. Commonwealth, 33 
S.W.(2d) 645, 236 Ky. 744; Newsome 
v. Commonwealth, 33 S.W.(2d) 36, 236 
Ky. 344; Wadkins v. Commonwealth, 
14 S.W.(2d) 390, 228 Ky. 106; Hutch- 
craft v. Commonwealth, 242 S.W. 580, 
195 Ky. 591; Christie v. Common- 
wealth, 237 S.W. 660, 193 Ky. 799, 24 
A.L.R. 599; Begley v. Commonwealth, 
197 S.W. 448, 176 Ky. 796. 


Mass.—Commonwealth v. Sabean, 
176 N.E. 523, 275 Mass. 546; Common- 
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, 


2638 P. 782, 


WITNESSES 


and, a fortiori, 


wealth v. Bogigian, 164 N.E. 472, 265 
Mass. 581; Commonwealth vy. Feci, 127 
N.E. 602, 235 Mass. 562. 


Miss.—Young vy. State, 117 So. 119, 
150 Miss. 787. 


Mo.—State v. Thompson, 29 S.W. 
(2a) Gis, tate Ve COs 22 Sow. € 
797; State v. Huffman, 220 S.W. 1 
State v. Fortner, (App.) 297 S.W. as 
State v. Chambers, (App.) 286 W. 
744: State v. Long, 173. S.W. 722,187 
Mo.App. 223. 


Mont.—State v. Nielsen, 187 P. 639, 
57 Mont. 137. 


Nev.—State v. Soares, 296 P. 1081, 
Nev. 235. 


N.M.—State v. Moss, 172 P. 199, 24 
N.M. 59. 


Tex.—Merritt v. State, 40 S.W.(2d) 
113; 1£8. PextCrh 6455) Rasberry’. v. 
State, 31 S.W.(2d) 439, 116 Tex.Cr. 
288; Montgomery v. State, 31 S.W. 
(2d) 440, 115 Tex.Cr. 469; Jones v. 
State, 9 S.W.(2d) 337, 110 Tex.Cr: 525; 
Johnson v. State, 1 S.W.(2d) 282, 108 
Tex.Cr. 460; McCoy v. State, 294 S.W. 
573, 106 Tex.Cr. 593; Booker v. State, 
289 SW. 390, 105 Tex.Cr..505;) Fults 
v. State,.288°S.W. 210, 105. Tex.Cr. 222; 
Powell v. State, 279 S.W. 445, 103 Tex. 
Cr. 1; Wilson v. State, 242 S.W. 224, 
92 Tex.Cr. 118; Lagow v. State, 210 S. 
W. 211, 85 Tex.Cr. 69. 


Utah.—State v. Diaz, 290 P. 727, 76 
Utah 463. 


Wash.—State v. Nelson, 251 P. 118, 
141 Wash. 222. 


90. Cranford v. State, 245 S.W. 189, 
156 Ark. 39; People v. Freer, 285 P. 
386, 104 Cal.App. 39; People v. Dillon, 
229 P. 974, 68 Cal.App. 457; Plem- 
mons vy. State, 158 S.E. 630, 43 Ga.App. 
344; French v. State, 157 S.E. 902, 43 
Ga.App. 97; Lamp v. State, 142 S.E. 
202, 38 Ga.App. 36; Johnson vy. State, 
138 S.E. 275, 36 Ga.App. 771; Riven- 
bark v. State, 138 S.E. 258, 36 Ga.App. 
741; Smith v. State, 109 S.E. 521, 27 
Ga.App. 641; Mincey v. State, 107 S.E. 
546, 27 Ga.App. 4; Phillips v. State, 
105 S.E. 823, 26 Ga.App. 263; Amer- 
son v. State, 105 S.E. 378, 26 Ga.App. 
68; May v. State, 100 S.E. 797, 24 Ga. 
app. 379; U. S. v. Bolar, 1 Philippine 
423. 


[a] Defendant’s statement and 
testimony.—On a trial for homicide, 
an instruction that the jury must 
gather the circumstances surrounding 
defendant at the time he shot from 
the testimony and defendant’s state- 
ment was erroneous, as the jury had 
a right to believe the statement in 
preference to the sworn testimony. 
Edenfield v. State, 108 S.E. 124, 27 Ga. 
App. 291. 


91. U.S.—Segurola v. U. S., 16 F. 
(2a) 563) Peert er 47° S.Ct. 587, 274 U. 
Sa iZOpme Ll. PB oA Or (atl: 48S. Cul 77, 
275 U.S. 106, 72 L.Ed. 186)]. 


Cal.—People v. Sotelo, 283 P. 388, 
102 Cal.App. 688; People v. Benning, 
257 P. 903, 84 Cal.App. 168; People 
Va salaz 225°Pivil 766 CakApp: 173: 


Ky.—Posten v. Commonwealth, 276 
S.W. 545, 210 Ky. 594; Walker v. Com- 
monwealth, 237 S.W. 369, 193 Ky. 656. 


Nev.—State v. Robison, 6 P.(2d) 
433, 54 Nev. 56. 


Okl.—Gerdner v. State, 262 P. 1077, 
39 OKI.Cr. 68. 


Tex.—Robinson v. State, 42 S.w. 


hice 
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probable,®® or shown to be false,®® or affording 
ground for impeachment,®? or the evidence in con- 
flict ;°8 but there is a presumption that defendant 
has testified truthfully,®® and the jury may believe it 


(2d) 788, 119 Tex.Cr. 465; Owens. Vv. 
State, 299 S.W. 644, 108 Tex.Cr. 225; 
Mitchell v. State, 292 S.W. 545, 106 
Tex.Cr. 397; Flugge v. State, 286 S.W. 
POS, LOS TexCr., (2s. Car Denlehaay. 
State, 286 S.W. 228, 104 Tex.Cr. 608; 
Parsons v. State, 278 S.W. 444, 102 
Tex.Cr. 524. 


Va.—Langford v. Commonwealth, 
153 S.E. 821, 154 Va. 879. 


{a] When plaintiff is only eyewit- 
ness, his testimony must be consid- 
ered with great care. Froelich v. Peo- 
ple, 19 Porto Rico 637. 


[b] Facts exclusively within de- 
fendant’s knowledge.—A jury are not 
bound to accept as true even the un- 
contradicted testimony of defendant, 
especially where facts were exclusive- 
ly within his own knowledge, and 
there is no means of disproving his 
testimony. People v. Crimmin, 206 
P. 1013, 57 Cal.App. 202: 


92. Wood v. State, 88 So. 28, 17 
Ala.App. 654. 


93. Fink v. State, 178 N.E. 700, 40 
Ohio App. 431. 5 


94. People v. McEnerney, 297 P. 
568, 112 Cal.App. 609; Hermosillo v. 
State, 49 S.W.(2d) 798, 120 Tex.Cr. 
605; McKinley v. State, 282 S.W. 600, 
104 Tex.Cr. 65. 


95. Burton v. Commonwealth, 58 
S.W.(2d) 650, 248 Ky. 408; Washing- 
ton v. Commonwealth, 29 S.W.(2d) 
13, 234 Ky. 734; Wireman v. Com- 
monwealth, 268 S.W. 586, 206 Ky. 828; 
State v. Whittaker, 94 So. 144, 152 La. 
639; Commonwealth v. Sorval, 169 N. 
E. 790, 270 Mass. 319; State v. Diaz, 
290 P. 727, 76 Utah 463; State v. Hites- 
man, 198 P. 769, 58 Utah 262. 


96. State v. Clancy, 117. A. 304, 121 
Me. 362; Commonwealth v. McCarthy, 
172 N.E. 97, 272 Mass. 107; Common- 
wealth v. Alba, 171 N.E. 458, 271 Mass. 
333; State v. Wampler, (Mo.) 58 S.W. 
(2d) 266. 


97. People v. Tom Woo, 184 P. 389, 
181 Cal. 315. 


98. Cal.—People v. Wilhite, 193 P. 
151, 49 Cal.App. 246. 


Ky.—Overstreet. v. Commonwealth, 
275 S.W. 808, 210 Ky. 330. 


Tex.—Zulkoski v. State, 
441, 102 Tex.Cr. 501. 


Vt.—State v. Rounds, 160 A. 249, 
104 Vt. 442. 


Va.—Boggs v. Commonwealth, 149 
S.E. 445, 153 Va. 828. 


Wash.—State v. Much, 287 P. 57, 156 
Wash. 403. 


[a] Fact that only one witness tes- 
tified for state, and that defendant 
charged with larceny testifying in his 
own behalf contradicted all material 
parts of the state’s testimony, is not 
ground for reversing conviction, 
where the jury were warranted in be- 
lieving the state’s testimony. People 
v. Surace, 129 N.E. 504, 295 Ill. 604. 


99. Crisp v. State, 109 So. 282, 21 
Ala.App. 464 [rey on another point 
109 So. 287, 215 Ala. 2]. 


[a] Accused is presumed to have 
testified truthfully, and it is the duty 
of the jury to reconcile his testimony 
and that of other witnesses with the 
presumption of innocence, if they rea- 
sonably can. Crisp v. State, 109 So. 
282, 21 Ala.App. 464 [rev on another 
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even though the evidence against defendant is strong 
The jury cannot reject 
his testimony eapriciously,? or require that it be cor- 
roborated,*® especially where it is not contradicted di- 
rectly or by fair inference,‘ or where, besides being 
uncontradicted, the facts testified to were not im- 
probable,® or were to some extent corroborated.® The 
interest of an accomplice in testifying for the state,’ 
or for defendant,® may be shown, although exclusion 
of questions on ecross-examination directed thereto 
has been held not an abuse of discretion by the 


and his story improbable.? 


court. 


[§ 1147] 4. Interest or Bias of Witness Not a 
Party*—a. Interest or Bias of Party’s Own Wit- 
Under the general principle that a party may 


ness, 


point 109 So. 287, 215 Ala. 2]. 


1. McCullough v. State, 73 S.E. 546, 
10 Ga.App. 408; State v. Baldwin,’ 30 
N.W. 476, 70 Iowa 180; State v. Kelly, 
11 N.W. 635, 57 Iowa 644. 


2. Ammons’'y. State, 101 So. 511, 
20 Ala.App. 283; U.S. v. Lee La Kee, 3 
Hawaii Fed. 265; Spratley v. Com- 
monwealth, 152 S.E. 362, 154 Va. 854. 


{a] Although jury may not ca- 
priciously set aside testimony of ac- 
cused, it has the right to determine 
the weight to be given his evidence 
and that of his witnesses. Jackson v. 
State, 104 So. 865, 20 Ala.App. 664. 


3. Nowell v. State, 24 S.W.(2d) 420, 
114 Tex,.Cr.:893)4; 


fa] Rule requiring corroboration 
of confession does not apply to de- 
fendant’s testimony given at the trial. 
Nowell v. State, 24 S.W.(2d) 420, 114 
PexCry 89. 


4, Cal.—People v. Wallach, 217 P. 
81, 62 Cal.App. 385. 


Fla.—Brannen vy. State, 114 So. 429, 
94 Fla. 656. 


La.—State v. Benoit, 80 So. 329, 144 
La. 276. 


Miss.—Bowen v. State, 144 So. 230, 
164 Miss. 225. 


Va.—Hawkins v. Commonwealth, 
169 S.E. 558, 160 Va. 935; Spratley v. 
Commonwealth, 152 S.E. 362, 154 Va. 
854; Buck v. Commonwealth, 83 S.E. 
390, 116 Va. 1031. 


W.Va.—State v. Hurst, 116 S.E. 248, 
93 W.Va. 222; State v. Galford, 105 
S.E. 2387, 87 W.Va. 358. 


fa] “he doubt in the minds of a 
jury of the only testimony in the 
record upon a given subject cannot 
furnish a conflict in that testimony. 
The province of the jury is to decide 
a case in accordance with the evi- 
dence.” People v. Wallach, 217 P. 81, 
86, 62 Cal.App. 3865. 


5. Spratley v. Commonwealth, 152 
S.E. 362, 154 Va. 854; Miller v. State, 
211 N.W. 278, 191 Wis. 477. 


6. Brannen v. State, 114 So. 429, 
94 Fla. 656; Russell v. State, 107 So. 
922, 91 Fla. 370; People v. Magnus, 
155 N.Y.S. 1013, 92 Mise. 80; Spratley 
v. Commonwealth, 152 S.E. 862, 154 
Va. 854. 


7. .Ark.—Stone vy. State, 258 S.W. 
116, 162 Ark. 154. 


Tll.— People v. Maggio, 155 N.E. 373, 
Boal. 5L6, 


Minn.—State v. Madden, 201 N.W. 
297, 161 Minn. 132. 


WITNESSES 


N.Y.—People v. Becker, 104 N.E. 
396, 210 N.Y. 274; People v. Goldfarb, 
137 N.Y.S. 284, 152 App.Div. 473, 28 
Noy. @r sis 0: 


Ohio.—Stevens v. State, 159 N.E. 
834, 26 Ohio App. 53. 


Va.—Jones v. Commonwealth, 
S.BY 953, 111 Va. 862. _ 


Wash.—Stite Vv. Cerenzia, 236 P. 80, 
134 Wash. 500. 


8. Sexton v. State, 111 So. 897, 22 
Ala.App. 16 [cert den 111 So. 898, 215 
Ala. 533]; Neely v. State, 93 So. 382, 
18 Ala.App. 565 [conforming to op 
Ex parte State ex rel. Attorney Gen- 
eral, 93 So. 382, 207. Ala. 585]. 


950 (Harrod Ui 'S., 029" Fi. (2d9454, 
58 App.Div. 254. 


10. Right to impeach or discredit 
one’s own witness see supra § 991. 


11. Ala.—Alabama Lime & Stone 
Co. v. Adams, 119 So. 853, 218 Ala. 647; 
Brown v. Kevorkian, 107 So. 228, 21 
Ala.App. 252; Ray v. State, 88 So. 340, 
18 Ala.App. 44; Hickman v. State, 67 
So.) Tio 2 YAlavA pip, 22’ OURear wv. 
Manchester Lumber Co., 60 So. 462, 6 
Ala.App. 461. 


Cal.—McLaughlin v. Los Angeles 
Ry. Corporation, 182 P. 44, 180 Cal. 
527; People vy. Washburn, 286 P. 711, 
104 Cal.App. 662; People v. Ghysels, 
252 P. 1067, 81 Cal.App. 122. 


Iowa.—Eakins v. Steckel, 166 N.W. 
561, 182 Iowa 1277. 
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Me.—State v. Sanborn, 113 A. 54, 
120 Me. 170. 
po Minton Seitly: v. Fairly, 38 Miss. 
0. 


N.Y.—Remington Arms Co. v. Cot- 
ton, 180 N.Y.S. 486, 190 App.Div. 600; 
Matter of Mellen’s Estate, 9 N.Y-.S. 
929, 56 Hun 553; Fulton Bank v. Staf- 
ford, 2 Wend. 483. 


Or.—State v. Gulliford, 148 P. 876, 
how Orn rao. 


AUN aie iain a v. Tibbs, 4 Hayw. 


[a] As to interest in result.—A 
party cannot discredit his own wit- 
ness by asking him whether he is not 
interested in the result of the suit. 
Fairly v. Fairly, 38 Miss. 280. 


[b] Bias for or against district at- 
torney’s office.—(1) District attorney’s 
cross-examination of a witness. for 
the prosecution to show prejudice 
against the district attorney’s office 
is improper. People v. Washburn, 286 
P. 711, 104 Cal.App. 662. (2) Refusal 
to permit defendant to show connec- 
tion between one of his own witness- 
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[§§ 1146-1147 


not impeach his own witness,!° ordinarily he will not 
be allowed to show that. a witness called by him is ad- 
versely interested or biased against him, in order to 
discredit the witness,!! unless the witness surprises 
him or is hostile.?? 
surprises the state by not testifying as the state has 
reason to expect, the state may show that such wit- 
ness has come under the influence of accused.** 
has been held that while a party cannot impeach his 
own witness he may show that the interest of the wit- 
ness lies with the other party.*+ 


Adding credit. 
to add credit to his own witness by showing his lack 
of interest or bias or relationship!® where the oppo- 
site party has not attempted to #mpeach him.*® 


Thus, where a state’s witness 


It 


Generally a party is not permitted 


oe 


es and the district attorney’s office 
is not error. People v. Ghysels, 252 
P. 1067, 81 Cal.App. 122. 


[c] Where plaintiff who withdrew 
from the suit testified in behaif of the 
other plaintiffs, they could not be 
heard to say that his testimony was 
weakened because he had withdrawn 
at defendant’s instance. Eakins v. 
Steckel, 166 N.W. 561, 182 Iowa 1277. 


[d] Rule not applicable.—(1) The 
usual and proper precaution of the 
state in introducing a witness who is 
reiated to accused is for the state to 
show the relation and connection, and 
this is not a case of discrediting the 
state’s own witness. Snodgrass vy. 
Com., 17 S.E. 238, 89 Va. 679. (2) In 
a prosecution for homicide, allowing 
the solicitor to show on the examina- 
tion of a witness for the state that 
he was the putative father of defend- 
ant, in order to shéw the relationship, 
was not a violation of the rule that a 
party is not allowed to impeach his 
own witness. State v. Lee, 67 S.H. 
141, 85 S.C. 101, 187 Am.S.R. 869. (3) 
Argument that a certain witness stat- 
ed that he would not testify in plain- 
tiff’s favor as long as he retained his 
present counsel and that such fact 
should not be held against plaintiff 
does not offend the rule prohibiting 
a party from impeaching his own wit- 
ness. Thompson y. Resnik, 159 A. 
355, 85 N.H. 413. 


12. Hickman v. State, 67 So. 775, 
12 Ala.App. 22; Baines vy. State, 66 S. 
W. 847, 43 Tex.Cr. 490. 


{a] Hostile witness.—In a prose- 
cution for assault with intent to mur- 
der, the state was properly permitted 
to show by prosecutrix, who was hos- 
tile toward it, the state of feeling ex- 
isting between her and _ accused. 
mae v. State, 66 S.W. 847, 43 Tex. 

r. 490. 


13. Hickman v. State, 67 So. 775, 
12 Ala.App. 22; State v. Sanhorn, 113 
A. 54, 120 Me. 170. 


14, Pittsburgh, ete., Ri Cou. Garl- 
son, 56 N.H. 251, 24 Ind.App. 559. 


15. Parker v. State, 65 So. 90, 10 
Ala.App. 53; O’Rear v. Manchester 
Lumber Co., 60 So. 462, 6 Ala.App. 461. 


_ [a] Absence of relationship.—tIt is 

incompetent for, defendant on the 

original examination of one of his own 

witnesses to show by him that he 

was not related to any of the parties. 

oneer v. State, 65 So. 90, 10 Ala. App. 
oO. hs 


16. O’Rear v. Manchester Lumber 
Co., 60 So. 462, 6 Ala.App. 461. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1148] b. Interest or Bias of Opposing Wit- 
ness!7—(1) In General. The interest which a wit- 
ness who is not a party has in the result of an action 
or criminal prosecution has a bearing on his eredi- 
bility; hence it may be exposed by the opposite par- 


17. Cross references: 


Extent of inquiry into interest see in- 
fra § 1162. 


Interest in insurance company insur- 
ing defendant see Trial § 111 text 
and note 6. 


eee as party see supra §§ 1145, 
146. 


18. U.S.—Kohler & Chase v. Unit- 
ed American Lines, 60 F.(2d) 530; In 
re Varney, 22 F.(2d)- 230 [aff sub nom. 
Rutherford v. Elliott, 23 F.(2d) 250]. 


Ala.—Ex parte South, 88 So. 221, 
205 Ala. 31 [cert den 88 So. 219, 17 
Ala.App. 569}; Ex parte State, 74 So. 
866, 199 Ala. 255 [rev 72 So. 561, 15 
Ala.App. 75, and cit Cyc]; Burton v. 
State, 69 So. 913, 194 Ala. 2; Allen 
v. Fincher, 65 So. 946, 187 Ala. 599; 
Lumpkin v. State, 97 So. 171, 19 Ala. 
App. 272; Brown v. State, 90 So. 54, 
18 Ala.App. 91; Tapscott v. State, 88 
So. 876, 18 Ala.App. 67. 


Cal.—Gosnell v. Lloyd, 10 P.(2d) 
45, 215 Cal. 244; McLellan v. Cocola, 
(App.) 24 P.(2d) 200; Woolsey v. 
Woolsey, 9 P.(2d) 605, 121 Cal.App. 
576; People v. Neal, 243 P. 52, 75 Cal. 
App. 428. 


Del.—Hawthorne vy. Murray, 84 A. 
5, 26 Del. 349; Doylestown Agricul- 
tural Co. v. Ewing, 79 A. 212, 25 Del. 
421; Callaway v. Milligan, 80 A. 630, 
25 Del. 383; State v. Dlugozima, 74 A. 
1086, 23 Del. 151. 


Idaho.—State v. Askew, 184 P. 473, 
32 Idaho 456 [cit Cyc]. 


Ill.— Neagle v. McMullen, 165 N.E. 
605, 334 Ill. 168; Bevan v. Atlanta Na- 
tional Bank, 31 N.E. 679, 142 Ill. 670 
[rev 39 Ill.App. 577]. 


Ind.—Domestic Block Coal Co. v. 
Holden, 103 N.E. 73, 56 Ind.App. 634. 


Iowa.—State vy. Ceranek, 201 N.W. 
53, 199 Iowa 47. 


Ky.—Gillispie v. Commonwealth, 
279 S.W. 671, 212 Ky. 472. 


La.—McClure v. King, 
141. 


Mass.—Commonwealth v. Marcel- 
lane stile INGE, 45d, 278 Mass.) 325; 
Dempsey v. Goldstein Bros. Amuse- 
ment Co., 121 N.E. 429, 231 Mass. 461. 


Mich.—Seifferlein v. Foerster, 187 
N.W. 602, 218 Mich. 179; Michigan 
Condensed Milk Co. v. Wilcox, 44 N.W. 
281, 78 Mich. 431. 


Minn.—Olson v. Moorhead, 171 N.W. 
923, 142 Minn. 267. 


Miss.—Archer v. Helm, 12 So. 702, 
70 Miss. 874. 


Mo.—Childers v. Pickenpaugh, 118 
S.W. 4538, 219 Mo. 376. 


Mont.—White v. Chicago, M. & P. 
S. Ry. Co., 143 P. 561, 49 Mont. 419. 


N.H.—Genest v. Odell Mfg. Co., 77 
BOT Te to N okt. O09 


N.Y.—Wohlfahrt v. Beckert, 92 N.Y. 
490, 12 Abb.N.Cas. 478, 17 N.Y.Wkly. 
Dig. 54, 44 Am.R. 406; Meltzer v. Doll, 
91 N.Y. 365; Ryan v. People, 79 N.Y. 
593 [aff 19 Hun 188]; In re Hennes- 
sey’s Will, 141 N.Y.S. 736, 157 App. 
Div. 136; Williams v. Metropolitan L. 
Ins. Co., 54 N.Y.S. 595, 35 App.Div. 
82; Jaffe v. Lederer, 184 N.Y.S. 585, 
113 Misc. 356; Coyle v. Metropolitan 
L. Ins. Co., 25 N.Y.S. 90, 5 Misc. 586; 
In re Benjamin’s Will, 136 N.Y.S. 1070. 


® 


13 La.Ann. 


WITNESSES 


Or;——-Officer) v2 Cummings,\272° PB, 


273, 127 Or. 320. 


Pa.—Commonwealth v. Norris, 87 
Pa.Super. 66; Metcalf v. Buck, 36 Pa. 
Super. 58. 


R.I.—National Bank of North Amer- 
ica in New York v. Thomas, 74 A. 1092, 
30 R.I. 294. 


S.D.—Felix v. Apartment Homes 
Co., 190 N.W. 78, 46 S.D. 4. 


Tenn.—Maxwell v. State, 3 Heisk. 
20. 


Tex.—Trinity County Lumber Co. v. 
Denham, 30 S.W. 856, 88 Tex. 203; 
Poulter v. Miller, (Commn.App.) 221 S. 
W. 965 [rev (Civ.App.) 189 5S.W. 105]; 
Henderson vy. State, 283 S.W. 497, 104 
Tex.Cr. 495; Bing v. State, 280 S.W. 
827, 103 Tex.Cr. 272; Mobley v. State, 
232 S.W. 531, 89 Tex.Cr. 646; Morris 
v. State, 211 'S.W. 784, 85 Tex.Cr. 275; 
White v. State, 198 S.W. 964, 82 Tex. 


Cr. 274; Tachini v. State, 126 S.W. 
£139)" PexCre oo. 
Utah.—State v. Cerar, 207 P. 597, 


60 Utah 208. 


vVt.—Citizens Saving Bank & Trust 
Co. v. Fitchburg Mut. Fire Ins. Co., 
86 A. 1056, 87 Vt. 23. 


Va.—Shannon v. McMullin, 25 Gratt. 
(66 Va.) 211. 


Wash.—State v. Blackwood, 175 P. 
168, 103 Wash. 529; State v. Eaid, 104 
P. 275, 55 Wash. 302, 33 L.R.A.N.S. 
946. 


B.C.—Sinelair v. Land Settlement 
Bd., [1925] 2 Dom.L.R. 1050. 


[a] Share in commissions.—In an 
action by a broker for commission for 
obtaining a purchaser for land, no 
enforceable contract having been en- 
tered into by the purchaser and own- 
er, the court erred in sustaining ob- 
jection of plaintiff’s counsel to a ques- 
tion asked of the alleged purchaser as 
to whether she was to share in the 
broker’s commission to be earned in 
the transaction, especially where the 
trial court repeatedly charged at the 
conclusion of the case that such al- 
leged purchaser was a disinterested 
witness, and that, if the jury gave 
credence to her story, plaintiff was 
entitled to a verdict. Jaffe v. Lederer, 
184 N.Y.S. 585, 113 Misc. 356. 


{b] Prosecution to compel restitu- 
tion.—In a forgery trial, accused had 
the right to cross-examine a witness 
to develop the fact that the latter had 
an interest in the prosecution, in that 
he had offered to forego prosecution 
if accused would pay the alleged forg- 
ed check, and that, failing in this, the 
witness desired to bring about accus- 
ed’s conviction to obtain possession 
of property which the witness claimed 
had been delivered by him to accused 
in consideration of such check. Mor- 
ris v. State, 211 S.W. 784, 85 Tex.Cr. 
Ds 


[c] Where person presently enti- 
tled to substantially all of benefits of 
a foreclosure suit is not made a party 
to the suit in order that he may prove 
a transaction with a decedent, which 
he could not do if he were a party, 
and his secret interest only appears 
in his cross-examination, his testi- 
mony is seriously discredited, as such 
conduct is an imposition on the court. 
Snyder v. Harris, 48 A. 329, 61 N.J. 
Eq. 480. Interested person as incom- 
petent under “dead man statute” see 
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ty,!8 subject to the rules limiting the extent of such 
inquiry!® and the requirement that, when necessary, 
a foundation first be laid.?° 
the witness has in the subject matter of the contro- 
versy may be shown ;?? 


Thus the interest which 


however the mere fact that 


supra §§ 261-270. 


{d] Interest held not shown.—(1) 
In an action to set aside an assign- 
ment for the benefit of creditors, a 
ereditor of the assignors, who was 
placed in the third class of preferred 
creditors named in the assignment, is 
not an interested witness for plaintiff, 
although the property is not more 
than enough to pay the first and sec- 
ond classes, where the action was not 
brought for the benefit of all who 
might join and the relief asked was 
only that the assignment might be 
declared void as to the creditors in 
whose behalf the action was brought. 
Kennedy vy, Wood, 4 N.Y.S. 758, 52 tiun 
46. (2) In an action for insurance on 
a dredge, the fact that there was stiil 
due a witness a small amount on a 
bill for several thousand dollars for 
repairing the dredge showed no in- 
terest on his part which would dis- 
credit his testimony, where there was 
no evidence that the owner was not 
good for the balance, nor that the wit- 
ness did not so regard him. Plyer v. 
German-American Ins. Co., 24 N.E. 
929, 121 N.Y. 689, 3 Silv.A. 46. (3) An 
officer of a bankrupt drawer corpora- 
tion is not an “interested party” in an 
action by a payee against the bank 
refusing to pay the check. Western 
Shoe Co. v. Amarillo Nat. Bank, (Tex. 
Civ-App.) 42 S.W.(2d) 469. (4) The 
relation of a customer to his bank is 
not of such a kind as to render of 
doubtful value, on the score of inter- 
est, evidence of the customer in an 
action by the bank against the maker, 
of the bank’s lack of notice in taking 
as collateral security for a loan to the 
witness, a note which had been deliv- 
ered to him as the maker’s agent, for 
sale or discount, and which he had di- 
verted from the purpose of its deliv- 
ery. American Exch, Nat. Bank v. 
New York Belting, ete, Co., 43 N.B. 
168, 148 N.Y. 698. (5) Where the 
owners of property abutting on a 
street where an accident occurred tes- 
tified on behalf of the defendant city, 
and the evidence showed that the ac- 
cident was caused by plaintiff step- 
ping from a part of the sidewalk 
which was several inches higher than 
the adjoining part down to the lower 
level, but it did not appear that either, 
or, if one of the owners, which ane, 
had the right or lawful level in front 
of his property, the court properly 
refused to charge, for the purpose of 
indicating the interest the witnesses 
might be supposed to have in defeat- 
ing the action, that “the defendant 
has a right of action over against the 
owner of the property in front of 
which the accident occurred for the 
reimbursement of any verdict render- 
ed against it and which it may be 
called upon to pay.’’ Hillesum v. New 
York, 4 N.Y.S. 806, 56 N.Y.Super. 596. 


Exposing interest hy cross-exam- 
ination see infra § 1165. 


19. Extent of inquiry generally see 
infra § 1162. 


Limits to cross-examination see in- 
fra §§ 1171-1187. 


20. See infra § 1201. 


21. D. H. Watjen & Co. v. Louis- 
ville Tobacco Warehouse Co., 240 F, 
919, 153 C.C.A. 605; Roden v. State, 
58 So, 78, 3 Ala.App. 204; Matter of 
Snelling, 32 N.E. 1006, 186 N.Y. 515. 


[a] Part ownership.—In an action 
by a buyer of tobacco who contended 
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he has an interest in property involved in the litiga- 
tion does not diseredit him, where his interest can- 
A mere interest in 
the question involved in a suit may affect the cred- 
ibility of a witness, although he has no interest in 
the event of that particular suit,” unless the interest 


not be affected by the result.?? 


is too remote.?4 


Expectation of leniency, immunity, or reward. <A 
witness is interested to such an extent as will affect 
his credibility where he expects or hopes for leniency 
or immunity from punishment for a erime in return 
for the giving of his testimony?® and it is not neces- 
sary that the expectation should be well founded if 
Likewise the fact that a 
witness in a criminal case will be entitled to a re- 
ward in the event of a conviction in the prosecution 
is a circumstance which may be shown as bearing di- 


the witness entertains it.?°® 


that it was expressly warranted, evi- 
dence that the seller’s representative 
was part owner was admissible on the 
question of his interest as a witness. 
D. H. Watjen & Co. v. Louisville To- 
bacco Warehouse Co., 240 F. 919, 153 
C.C.A. 605. 


Transfer or loss of interest see in- 
fra § 1164. 


22. Southern R. Co. v. Leard, 39 
So. 449, 146 Ala. 349 (holding that in 
an action against a railroad for the 
flooding of plaintiff’s lands, owing to 
the obstruction of a stream by defend- 
ant’s bridge, the fact that a witness 
held a mortgage on the lands did not 
show that he had an interest in the 
suit so as to discredit his testimony). 


23. Ex parte State, 74 So. 366, 199 
Ala. 255 [rev 72 So. 561, 15 Ala.App. 
75, and quot Cyc]; Henrietta Coal Co. 
v. Martin, 77 N.E. 902, 221 Ill. 460 [aff 
122 Ill.App. 354]; People v. Peltz, 143 
Ill.App. 181; Sipple v. State, 1 N.E. 
892, 3 N.E. 657, 99 N.Y. 284, 16 Abb. 
N.Cas. 429; Hobart v. Hobart, 62 N.Y. 
80; Metcalf v. Buck, 36 Pa.Super. 58. 


[a] Witness prosecuting similar 
suit.—Where, in an action to recover 
duties paid on an alleged mistaken 
classification, the witnesses for plain- 
tiff who testified as to the true classi- 
fication of the articles in controversy, 
admitted that they were themselves 
prosecuting precisely similar suits, 
the jury in weighing their testimony 
should consider the extent of their 
interest, pecuniary or otherwise, in 
the result of the action. Sidenberg v. 
Robertson, 41 F. 763. 


24. U.S. v. Lee Huen, 118 F. 442; 
Bevan vy. Atlanta National Bank, 31 
N.E. 679, 142 Ill. 670 [rev 39 I]].App. 
577]; Pettersch v. Grand Rapids Gas 
Light Co., 222 N.W. 123, 245 Mich. 277. 


[a] Chinaman as witness in depor- 
tation proceedings.—The mere fact 
that a witness for defendant in a pro- 
eeeding for deportation is himself a 
Chinese person does not render him 
an interested witness, within the rule 
which permits interest to be consid- 
ered as a discrediting circumstance. 
U. S. v. Lee Huen, 118 F. 442. 


25. Cal.—People v. Dillwood, 39 P. 
438, 106 Cal. xvii. 


Tll.— People v. Halpin, 114 N.E. 932, 
276 Ill. 368. 


Mo.—Day v. Lusk, 219 S.W. 597. 

N.M.—Territory weoChavez, 46. P: 
1107, 8 N.M. 528. 

N.D.—State v. Kent, 62 N.W. 631, 
4 N.D. 577, 27 L.R.A. 686. 
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[§§ 1148-1149 


rectly on his eredibility.?7 


Showing indictment. 
a witness may not ordinarily be shown,?* yet if two 
persons are indicted for the same offense, or for dif- 
ferent offenses, and it should appear from the evi- 
dence that from the acquittal or conviction of one 


Although the indictment of 


even a slight inference of the guilt or innocence of 


Tex.—Jones y. State, 194 S.W. 1109, 
Sie Tex. Cr 230. 


[a] Showing no prosecution be- 
gun.—As bearing on the credibility of 
an accomplice whose testimony in a 
homicide case shows that he commit- 
ted the murder at the instigation of 
defendant, defendant may show that 
no prosecution against the accomplice 
has been instituted, although several 
months have elapsed since his confes- 
sion of the crime. State v. Kent, 62 
N.W. 631, 4 N.D. 577, 27 L.R.A. 686. 


26. Allen v, State, 10 Ohio St. 287. 


Testimony of accomplices generally 
see Criminal Law §§ 1344-1463. 


27. Lock vy. State, 105 So. 431, 21 
Ala.App. 81; Hollingsworth vy. State, 
14 S.W. 41, 53 Ark. 387; Henderson v. 
State, 26 Ohio N.P.N.S. 242. 


Police or detective’s fees contingent 
on convictions see infra § 1157. 


28. Showing accusation of, or in- 
dictment for, crime as bearing on 
character see sujira § 1045. 


29. Gray v. State, 111 P. 825, 4 Okl. 
Cr. 292, 32 L.R.A.N.S. 142. 


30. U.S.—Furlong vy. U. S., 10 F. 
(2d) 492; U.S. v. Cole, 153 F. 801; U. 
Saaive Post, 128 F. 950 [rev on other 
SLOUNA SLs 55H. Ly Bi \C.CVAS R69 s0 
TR An O59 seine hi en E38 beh) L022 Gin 
C.C.A.. 679, 70-L.. R.A. 989]. 


Ala.—Drummond y. Drummond, 102 
So. 112, 212 Ala. 242; Ex parte Mor- 
row, 97 So. 108, 210 Ala. 63 [rev 97 
So. 106, 19 Ala.App. 212]; Vaughan 
Vv. State, 78) So., 378) 201 Ala. 47.2%) jx 
parte State, 74 So. 366, 199 Ala. 255 
[rev 72 So. 561, 15 Ala.App. 75, and 
cit Cyc]; Ott v. State, 49 So. 810, 160 
Ala. 29; Cook v. State, 44 So. 549, 152 
Ala. 66; Morris v. State, 39 So. 608; 
Henry v. State, 79 Ala. 42; Munden 
v. Bailey, 70 Ala. 63; Polk v. State, 
62 Ala. 237; Shores v. State, (App.) 
146 So. 5387; King v. State, 129 So. 316, 
23 Ala.App. 572; Pelham v. State, 117 
So. 497, 22-Ala.App. 529; Gann v. 
State, 108 So. 269, 21 Ala.App. 347; 
Ham y. State, 105 So. 390, 21 Ala.App. 
103; Garner v. State, 101 So. 506, 20 
Ala.App. 268; Winchester y. State, 102 
So. 535, 20 Ala.App. 248; Tugegle v. 
State, 98 So. 815, 19 Ala.App. 541; Rus- 
sell v. State, 97 So. 845, 19 Ala.App. 
425; Brown v. State, 90 So. 54, 18 Ala. 
App. 91; Pettice v. State, 89 So. 99, 
18 Ala.App. 90; Tapscott v. State, 88 
So. 376, 18 ‘Ala.App. 67; Huskey Vv. 
State,a. 19) Sow 71595 116 Ala. App. 485; 
Wright v. State, 72 So. 564, 15 Ala. 
App. 91; Nelson v. State, 65 So. 844, 
11 Ala. App. 221; Hicks v. State, 59 So. 


the other could be drawn, or that the fate of one 
could have any probable bearing upon that of the oth- 
er, and one should testify either for or against the 
other, either party could show by the witness wheth- 
er he. was or was not then under indictment.?° 


[§ 1149]. (2) Relations with, or Feelings toward, 
Party—(a) Friendliness or Animosity in General. 
As bearing upon credibility, it may be shown and 
considered whether the relations of a witness with or 
his feelings toward a party are friendly or hostile;?° 


231, 4 Ala.App. 120; Collins v. State, 
58 So. 80, 3 Ala.App. 64. 


Ark.—Stephens v. State, 284 S.W. 
17, 171 Ark. 271; Wright v. State, 201 
S.W. 1107, 133 Ark. 16; Lisko v. Uh- 
ren, 196 S.W. 816, 130 Ark. 111; David- 
son v. State, 158 S.W. 1103, 108 Ark: 
191, Ann.Cas.1915B 436; Butler v. 
State, 34 Ark. 480. 


Cal.—In re Martin’s Estate, 151 P. 
138, 170 Cal. 657; People v. Anderson, 
38~ P5138; 105 Cali 32:5 Melellani ty; 
Cocola, (App.) 24 P.(2d) 200; People 
vy. Pickens, 214 P. 1027, 61 Cal.App. 
405; People v. Fraysier, 172 P. 1126, 
36 Cal.App. 579. 


Colo.—Trozzo vy. People, 117 P. 150, 
51 Colo. 323. 


Del.—Hawthorne*y. Murray, 84 A. 5, 
26 Del. 349; Doylestown Agricultural 
Co. v. Ewing, 79 A. 212, 25 Del. 421; 
wear oes v. Milligan, 80 A. 630, 25 Del. 


Fla.—Milligan y. State, 78 So. 535, 
75 Fla. 815. 


Ga.—Purdee v. State, 45 S.E. 606, 
118 Ga. 798; Skipper v. State, 59 Ga. 
63; Camp vy. State, 122 S.E. 249, 31 
Ga.App. 737. 


Idaho.—State v. Askew, 184 P. 4738, 
32 Idaho 456 [eit Cyc]; State v. Bar- 
ber.<88 P.-418; 13: Idaho 65. 


Ill.—People v. Turner, 107 N.E. 162, 
265 Ill. 594, Ann.Cas.1916A 1062. 


Ind.—Powers y. State, 184 N.E. 549, 
204 Ind. 472, 86 A.L.R. 166; Young v. 
State, 141 N.E. 629, 194 Ind. 345; Col- 
ton v. Vandervolgen, 87 Ind. 361. 


Iowa.—State v. Walters, 160 N.W. 
821, 178 Iowa 1108; State v. Johnson, 
133 N.W. 115, 152 Iowa 675. 


Ky.—Hibbard v. Page, 20 S.W.(2d) 
475, 230 Ky. 638; Gillispie v. Common- 
wealth, 279 S.W. 671, 212 Ky. 472; 
Bentley v. Commonwealth, 254 S.W. 
752, 200 Ky. 246. 


Md.—Seibert v. State, 105 A. 161, 
Lae Md. 309; Chelton v. State, 45 Md. 


Mass.—Commonwealth vy. Pelletier, 
162 N.B. 308, 264 Mass. 221; Dempsey 
v. Goldstein Bros. Amusement Co., 121 
N.E. 429, 231 Mags. 461. 


Mich.—People v. Durham, 136 N.W. 
431, 170 Mich. 598; Marx v. Schultz, 
175 N.W. 182, 207 Mich. 655; People 
v. Reycraft, 120 N.W. 993, 156 Mich. 
451; Seymour v. Bruske, 103 N.W. 613, 
104 N.W. 691, 140 Mich. 244. 


age cera ee RRoMR v. State, 37 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and, although great latitude is generally permitted to 
show the influenees working on a witness,*? a show- 
ing of cireumstances which do not, or only remotely 
tend to, show friendliness or animosity on the part of 
the witness will not be permitted.°? It is, of course, 
necessary that, to be influenced by an emotion due to 
some circumstance caleulated to arouse friendship or 
hostility, the witness must have had knowledge of 


such cireumstance.?? 


Mo.—State v. Ritter, 231 S.W. 606, 
288 Mo. 881; Gordon v. Kansas City 
Southern Ry. Co., 121 S.W. 80. 222 


Mo. 516; Childers v. Pickenpaugh, 118 J 


S.W. 453, 219 Mo. 376; State v. Miller, 
71 Mo. 590; Rogers v. St. Avit, (App.) 
60 S.W.(2d) 698; Wills v. Sullivan, 
242 S.W. 180, 211 Mo.App. 318; Morris 
v. Mattingly, 218 S.W. 922, 204 Mo. 
App. 669. 


Mont.—White v. Chicago, M. & P. S. 
Ry. Co., 143 P. 561, 49 Mont. 419. 


N.H.—Drew v. Wood, 26 N.H. 363. 


N.Y.—People v. Grutz, 105 N.E. 843, 
212 N.Y. 72, L.R.A.1915D 229, Ann.Cas. 
1915D 167; Potter v. Browne, 90 N.E. 
812, 197 N.Y. 288 [reh den 91 N.E. 
1119, 197 N.Y. 614]; Lamb v. Lamb, 
ATINGES 26, 146 -N:Y., sl7; , People’ v; 
Webster, 34 N.E. 730, 139 N.Y. 73, 10 
N.Y.Cr, 486: Matter of Bull, 19 N.E. 
50s, ttt Nev. 6245) schultz vy. “Chird 
Ave. R. Co., 89 N.Y. 242 [rev 46 N.Y. 
Super. 211]; Starr v. Cragin, 24 Hun 
177; Higham v. Gault; 15 Hun 383; 
Wichman v. New York Consol. R. Co., 
165 N.Y.S. 83; Stephens v. People, 4 
Park.Cr. 396: [aff 19 “N.Y. 549). See 
Berkowitz v. Schlanger, 126 N.Y.S. 
664, 70 Misc. 239 (holding that wit- 
nesses are not interested, as regards 
their credibility, merely because they 
are friends of a party; but they must 
have some such relation to the matter 
in controversy as will give rise to 
some possible pecuniary gain or loss 
from the event). 


N.D.—State v. Scott, 163 N.W. 810, 
37 N.D. 105. 


Okl~—Wheat v. State, 259 P. 279, 38 
OkI.Cr..119; .Groves vy. State, 233, P. 
243, 29 Okl.Cr. 128; Cook v. State, 226 
239595, 27. OK1.Cr.. 215; Pope: v.-State, 
Oe 498. 2k OKUCH t213%— Orr NV. 
State, 205 P. 941, 21 Okl.Cr. 189; Phil- 
lips v. State,.203 P. 902, 20 Ok1.Cr. 
415; Cassady v. State, 197 P. 171, 18 
OEM Cr076 83 

Or.—State v. Weston, 201 P. 1083, 
102 Or. 102. 

Pa,.—Thorndell v. Munn, 147 A. 848, 


298 Pa. 1; Mathey v. Flory Milling 
Co., 129 A. 109, 283 Pa. 331; Common- 


wealth v. Norris, 87 Pa.Super. 66; 
Commonwealth vy. Emmett, 74 Pa. 
Super. 86. 

Porto Rico.—Peo. v. Ramirez, 25 


Porto Rico 243, 247 [cit Cyc]. 


S.c.—State v. Gilbert, 150 S.H. 321, 
153.S.C. 25; State v. Stukes, 53 S.E. 
643, 73 S.C. 386. 


S.D.—State v. Johnson, 
166, 50° S-D. 29: 


Tex.—Hemler v. Hucony Gas Co., 
(Civ.App.) 18 S.W.(2d) 942; Gulf, C. & 
S. F. Ry. Co. v. Young, (Civ.App.) 284 
S.W. 664; Boone v. Moore, (Civ.App.) 
246 S.W. 685; Bobbitt v. Bobbitt, 
(Civ.App.) 223 S.W. 478 [dism f w jl]; 


208 N.W. 


Missouri, K. & T. Ry. Co. v. Craddock,’ 


(Civ.App.) 174 S.W. 965; Souther v. 
Hunt, (Civ.App.) 141 S.W. 359; Hous- 
ton, ete., R. Co. v. McCarty, 89 S.W. 
805, 40 Tex.Civ.App. 364; Cox v. Mis- 
souri, ete., R. Co., 48 S.W. 745, 20 Tex. 
Civ.App. 250; Smith v. State, 291 S.W. 
544, 106 Tex.Cr. 202; -Pearce v. State, 
288-S.W. 227, 105 Tex.Cr. 369; Hender- 


‘ 
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be disclosed.?7 


son v. State, 283 S.W. 497, 104 Tex.Cr. 
495; Bing v. State, 280 S.W. 827, 103 
Tex.Cr. 272; Thompson v. State, 276 
S.W. 699, 101 Tex.Cr. 587; Lanham v. 
State, 269 S.W. 799, 99 Tex.Cr. 410; 
Graham vy. State, 265 S.W. 592, 98 Tex. 
Cr. 259; Archer v. State, 263 S.W. 305, 
98 Tex.Cr. 91; Jones v. State, 263 S.W. 
586, 9% TexCr: 567; Gunn’ v.' State, 
252 S.W. 172, 95 Tex.Cr. 276; Ander- 
son v. State, 238 S.W. 221, 91 Tex.Cr. 
183; Mobley v. State, 232 S.W. 531, 
89 Tex.Cr. 646; Morris v. State, 211 
S.W. 784, 85 Tex.Cr. 275; Eppison v. 
State, 198 S.W. 948, 82 Tex.Cr. 364; 
White v. State, 198 S.W. 964, 82 Tex. 
Cr. 274; Zarafonetis v. State, 198 S.W. 
938, 82 Tex.Cr. 120; Deisher v. State, 
190 S.W. 729, 80 Tex.Cr. 428; Edwards 
v. State, 172 S.W. 227, 75 Tex.Cr. 647; 
Durfee v. State, 165 S.W. 180, 73 Tex. 
Cr. 165; Figueroa v. State, 159 S.W. 
1188, 71 Tex.Cr. 371; Foster v. State, 
150 S.W. 936, 68 Tex.Cr. 38; Burnam 
v.. State, 148 Sw. 757,67 Tex.Cr. 8; 
Moore v. State, 144 S.W. 598, 65 Tex. 
Cr.) 453: ;Coffman viz State,» 103 (SS. Wi. 
1128, 51 Tex.Cr. 478. 


Vt.—In re Esterbrook’s Estate, 75 
A. 1, 83 Vt. 229; Hutchinson v. Wheel- 
CF, oD. Vt. ooUs 


Va.—Hardyman v. Commonwealth, 
151 S.H. 286, 153 Va. 954; Rasnake 
v. Commonwealth, 115 S.E. 543, 135 
Va. 677. 


W.Va.—State v. Evans, 109 S.E. 332, 
89 W.Va. 379. - 


Wyo.—-State v. Wilson, 228 P. 803, 
32 Wyo. 37. 


{a] Reason for rule.—The state of 
feeling of the witness may be shown 
to give the jury all facts necessary 
to a full and fair consideration of his 
testimony, and to enable them to de- 
termine the degree of credit. Gra- 
Paes State, 265.S.W.092, 98) Dex. 

rr 9. 


[b] Accused has right to show ani- 
mus of the people’s witnesses, and 
their interest and motives in testify- 
ing against him, and that a people’s 
witness is actuated by motives of re- 
venge against accused because of her 
belief that he has not treated her 
right, and that she has expressed an 
intention to give him a roughing to 
affect her credibility. Trozzo v. Peo- 
ple, 171. 150, 51 ‘Colo. 8238. 


{c] Friendliness or solicitude on 
the part of the witness in favor of the 
party by whom he is called may be 
shown as tending to affect his credi- 
bility. People v. Pickens, 214 P. 
1027, 61 Cal.App. 405; Anderson v. 
State, 238 S.W. 221, 91 Tex.Cr. 183; 
Johnson v. State, 191 S.W. 1165, 80 
Tex.Cr. 547; Deisher v. State, 190 
S.W. 729, 80 Tex.Cr. 428. 


[d] Social relations between the 
witness and a party may be shown 
to affect the credibility of the wit- 


ness. Pope v. State, 217 P. 498, 24 
Okl.Cr. 213; Phillips v. State, 203 P. 
§02,) 20, Okl.Cr: 415, 

[e] Relationship engendering bi- 


as.—A party may show that an ad- 
verse witness has a relation to the 
party calling him from which bias 
would ‘naturally arise. Common- 
wealth v. Norris, 87 Pa.Super. 66. 


[§ 1150] (b) Immoral Relations.*+ 
ence of sexual relations between a witness and the 
party for whom such witness was called may be dis- 
closed as a circumstance tending to affect the cred- 
ibility of the witness*® except where the witness ad- 
mits that she is a common prostitute.*® Likewise, in 
order to show the animus of a witness, sexual rela- 
tions between a witness and the wife of accused may 
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The 


exist- 


31. West v. State, 
86 Tex.Cr. 296. 


Extent of inquiry in general see 
infra § 1162. 


32. See cases infra this note. 


[a] Hostility from fact of forcible 
arrest.—In the absence of proof of 
other acts of malice or hostility on 
the part of an arresting officer who 
testified in a prosecution for trans- 
porting liquor, such motives are not 
to be inferred from the employment 
of reasonable physical force in effect- 
ing arrest. State v. Evans, 109 S.E. 
332, 89 W.Va. 379. 


[b] Hostility by passer of bad 
check.—In a prosecution for the ille- 
gal sale of intoxicating liquors, the 
refusal to allow the prosecuting wit- 
ness to be asked if he had not given 
defendant bad checks in order to show: 
the witness’ ill feeling toward defend- 
ant was not error, since such fact 
would not show ill feeling on the part 
of the person giving the checks, al- 
though it might tend to show ill will 
on the part of defendant, who had 
parted with his money. Surginer v. 
State, 217 S.W. 145, 86 Tex.Cr. 438. 

Extent of inquiry in general see in- 
frav§) 1162. aaah . 


33. People v, Pickens, 214 P. 1027, 
61 Cal.App. 405. 


[a] Ilustration.—Where in a felo- 
ny prosecution it was in evidence ac- 
cused was a member of the Ku Klux 
Klan, and his witnesses, who were 
subordinate officers of the chief of 
police, testified as to the bad reputa~ 
tion of the prosecuting witness, evi- 
dence in rebuttal that the chief of 
police was a member of the Ku Klux 
Klan could not have biased witnesses 
where they did not know that their 
Superior officer was a member of the 


216 S.W. 186, 


Ku Klux Klan. People v. Pickens, 
214 P. 1027, 61 Cal.App. 405. 
34. Immoral relations between 


witness and victim of, crime see infra 
§ 1160. 


35. Ala.—Wells v. State, 107 So. 
31, 21 Ala.App. 217; Woods v. State, 
101 So. 314, 20 Ala.App. 200. 


Cal.—People v. Souleotes, 27 Cal. 
App. 288. . 

Ga.—Lundy v. State, 88 S.B. 209, 
144 Ga. 833. 


La.—State v. Williams, 107 So. 296, 
160 La. 435. 


Mo.—State v. Cole, 213 S.W. 110. 


N.Y.—Sabowska v. Coney Island & 
Boge Coy ol60) IN.Y.Se 3S6; = hv 4anA pps 
Divino 133 


Okl.—Pope v. State, 217 P. 498, 24 
Okl.Cr. 213; Phillips v. State, 203 P: 
902, 20 Okl.Cr. 415. 


Tex.—Hemler v. Hucony Gas Co., 
(Civ.App.) 18 S.W.(2d) 942: Den- 
mark v. State, 254 S.W. 954, 95 Tex. 
Crema rs. 

W.Va.—State v. Justice, 
843, 107 W.Va. 490. 


36. Smith v. State, 217 S.W. 154, 
86 Tex.Cr. 455 (holding that such a 
showing would not affect her bias or 
interest). 


37. Haywood vy. 


148 S.E. 


Commonwealth, 
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{§ 1151] (c) Relationship by Blood or Mar- 
Since nonrelatives do not have the same in- 
terest to misstate the truth as do relatives,®® the fact 
that a witness is a relative of a party may be shown 
Thus where husband and 
wife testify for each other the relationship should 
The fact of relationship does not, 
however, establish interest or bias, but is merely a 
circumstance from which it may be inferred.*? 
has been held that it is proper to show that a witness 
for accused is related to one arrested with or indict- 


riage.*§ 


to affect his credibility.*° 


be considered.* 


ed with accused.#? 


[§ 1152] (d) Family Feelings and Relations. 
bearing on the bias or prejudice of a witness for or 
against a party or accused it is proper, when such 
circumstances are not too remote or irrelevant,** to 


170 S.W. 624, 161 Ky. 388. 


38. Blood relationship between 
ees and victim of crime see infra 
§ 1160. 


Re’ations with, or feelings toward, 
nes or relatives of party see infra 


33. 
42. 


Mansolilli, v. U. S., 2 F.(2d) 


40. U.S.—Mansolilli v. U. S., 2 F. 
(2d) 42. 

Ala.—Ludlow v. State, 
156 Ala. 58: 


Cal.—People v. Bush, 12 P. 781, 71 
Cal. 602; People v. Alba, 199 P. 894, 
52 Cal.App. 603. 


Del.—State v. Miller, 32 A. 137, 14 
Del. 564. 


Ga.—Cochran v. State, 39 S.E. 332, 
aap Ga. 726; Simpson v. State, 78 Ga. 


Ill. Corgan v. Frew, 39 Ill. 31, 89 
Am.D. 286. 


Iowa.—Holloway v. Griffith, 32 Iowa 
409, 7 Am.R. 208; State v. Guyer, 6 
Iowa 263. 


Ky.—Challenor v. Commonwealth, 
59 S.W.(2da) 567, 248 Ky. 628. 


La.—Tardif v. Baudoin, 9 La.Ann. 
127; Ward v. Valentine, 7 La.Ann. 
183; Rachal v. Rachal, 4 La.Ann. 500; 
ie yes v. Steel, 2 La.Ann. 480, 46 Am. 
Dood. 


Mich.—Denevan v. Belter, 
W. 500, 232 Mich. 664 


Mo.—Dodd v. Independence Stove 
& Furnace Co., 51 S.W.(2d) 114, 330 
Mo. 662; State v. Emmons, 225 S.W. 
894, 285 Mo. 54. 


N.H.—Carr v. Moore, 41 N.H. 131. 


N.Y.—Govin v. De Miranda, 35 N. 
E. 628, 140 N.Y. 662 mem; Kavanagh 


47 So. 321, 
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v. Wi'son, 70 N.Y. 177; People v. Al- 
locea, 170 N.Y.S. 881, 183 App.Div. 
5d, 037 INGY. Or. 24: Delise) ve “Palla- 


dino, 37 N.Y.S. 705, 16 Misc. 74. 


N.C.—State v.-Wentz, 97 S.E. 420, 
176 N.C. 745; State v. Byers, 6 S.E. 
AZO OO NEC. sbd2n 


Okl.—Strickland v, State, 284 P. 
651.046) (OKI Cr® 1902 

Pa.—In re Gangwere’s Estate, 14 
Pa. 417, 53 Am.D. 554. 

Porto Rico.—People v. Munoz, 29 
Porto Rico 486. 

Sic: 85 


State v. Lee, 67 S.E. 141, 
S.C. 101, 137 Am.S.R. 869. 


Tex.—Lee v. State, 34 S.W.(2d) 890, 
117 Tex.Cr. 231; Shevherd v. State, 
10 SiwW.(2d) 730, 111 Tex.Cr. 4;° Zul- 
koski v. State, 278 S.W. 441, 102 Tex. 
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show the relations existing between the witness and 
the family or relatives of the other party or accus- 
ed,*® or between accused and the relatives of the wit- 
ness,** or between the family of accused and the fam- 
ily of the witness,*7? provided the witness is himself 
involved in these relations.*® Even though some dif- 
ficulty has transpired between the witness and the 
family of accused, if accused was not involved in it 
himself and there is no showing of hostility by the 
witness toward him, such~a circumstance has no bear- 
ing on the credibility of the witness.*® The fact that 


a witness testified for a member of his family in a 


As 


Cr. 501; Davis v. State, 272 S.W. 480, 
100 Tex.Cr. 617; Key v. State, 270 
S.W. 1027, 99 Tex.Cr. 612. 


[a] Particular relatives. of party. 
—(1) Brother. Evans v. State, 16 S. 
W..(2d) 537, 112 ‘Tex.Cr. 322. (2) 
Brother-in-law. People v. Allocca, 
170 N.Y.S. 881,883 App.Div. 571, 37 
N.Y.Cr. 24; Delise v. Palladino, 37 
N.Y.S. 705, 16 Mise. 74. (8) Father. 
Holloway v. Griffith, 32 Iowa 409, 7 
Am.R. 208. (4) Father-in-law. 
Shepherd v. State, 10 S.W.(2d) 730, 
111 Tex.Cr. 4. (5) Son. Kavanaugh 
v. Wilson, 70 N.Y. 177. 


41. Ala—ZJernigan vy. Flowers, 10 
So. 437, 94 Ala. 508. 


Cal.—People y. Alba, 199 P. 894, 52 
Cal.App. 603. ; 


Iowa.—State v. Guyer, 6 Iowa 263. 
See State v. Rankin, 8 Iowa 355 (hold- 
ing, however, that where a wife tes- 
tifies for her husband, her credibility 
is to be tested by the same rules 
which apply to other witnesses, and it 
is error to charge that “her testi- 
mony, at all events, should be re- 
ceived with great caution”). 


La.—Lewis v. Figures, 
aioe 


Mo.—State v. Lortz, 84 S.W. 906, 
186 Mo. 122; State v. Lingle, 31 S.W. 
20, 128 Mo. 528; State v. Parker, 39 
Mo.App. 116. 


N.Y.—Coyle v. Metropolitan L. Ins. 
Co.,.25 .N.Y¥.S. 90, 5 Mise. 586. 


Tex.—O’Mary v. State, 43 S.W.(2d) 
95, 118 Tex.Cr. 78; Lee v. State, 34 
S.w.(2d) 890,117 Tex.Cr. 231; Wilson 
v. State, 242 S.W. 224, 92 Tex.Cr. 118. 


[a] Common-law wife.—In a pros- 
ecution for rape, one claiming to be 
defendant’s common-law wife, having 
testified to an alibi, the state was en- 
titled to cross-examine as to her 
exact relations with defendant, as 
bearing on her bias, motives, and gen- 
eral credibility, and her former mar- 
riage, the subject being volunteered 
by her. State v. Clarke, 228 P. 582, 
48 Nev. 134. 


42. Potts v. House, 6 Ga. 824, 50 
Am.D. 329; Wiseman yv. Cornish, 53 
N.C. 218. 


[a] Relationship without pecunia- 
ry interest in the suit is not sufficient 
to discredit.—Richardson vy. Smart, 
54 S.W. 542, 152 Mo. 623, 75 Am.S.R. 


3 La.App. 


488. 
43. Phillips v. State, 65 So. 673, 11 
Ala,App. 168; McDaniel v. State, 17 


S.W.(2d) 821, 112 Tex:Cr. 498. 


44, Extent of inquiry in general 
see infra § 1162. x 


45. Ham v. State, 105 So. 390, 21 
Ala.App. 103; Gallagher vy. Kingston 


cause against accused will not justify the assump- 
tion that such witness in the present trial entertains 
such bias as to make him perjure ‘himself in a case in 
which neither he nor such a member of his family 


Water Co., 49 N.Y.S. 250, 25 App.Div. 
82 [aff 58 N.E. 1087, 164 N.Y. 602]; 
People v. Webster, 22 N.Y.S. 634, 68 
Hun 11 [aff 34 N.E. 730, 139 N.Y. 731; 
Zarafonetis v. State, 198 S.W. 938, 82 
Tex.Cr, 120; Burnam v. State, 148 
S.W. 757, 67 Tex.Cr. 8; Hardyman Vv. 
Commonwealth, 151 S.E. 286, 153 Va. 
954. But see State v. Montgomery, 
28 Mo. 594 (holding that inquiry can- 
not be made concerning the witness’ 
feelings with regard to the husband 
OF phe party against whom he testi- 
es). 


46. West v. State, 216 S.W. 186, 
86 Tex.Cr. 296 (holding, in a prose- 
cution for violation of the local op- 
tion law, defendant should have been 
allowed to introduce evidence show- 
ing that a-cousin of the state’s wit- 
ness was under indictment for the 
sale of intoxicating, liquors, and that 
defendant was a witness against her, 
it being his theory that the state’s 
witness was biased against him, and 
trying to obtain his conviction to pre- 
vent prosecution of his cousin). 


47. Ham v. State, 105 So. 390, 21 
Ala.App. 103; Russell v. State, 211 
S.W. 224, 85 Tex.Cr. 179. 


\ 48. Hargraves v. State, 288 S.w. 
225, 105 Tex.Cr. 227; Russell v. State, 
211 S.W. 224, 85 Tex.Cr. 179. 


[a] Where witness is not involved 
in the difficulty between his family 
and the family of accused, the exist- 
ence of hostile relations between the 
families may not be shown. MHar- 
graves v. State, 288 S.W. 225, 105 Tex. 
Crs 2273. Russell: vy. States 211) Siw. 
224, 85 Tex.Cr, 179. 


49. Chelton v. State, 45 Md. 564; 
State v. Welch, 54 P. 213, 33 Or. 33 
[foll State v. Ogden, 65 P. 449, 39 Or. 
195]; Wimberley y. State, 252 S.w. 
(3,95 Dex Cre W022 


[a] Illustrations.—(1) In a prose- 
cution for keeping premises for stor- 
ing, ete, liquor, testimony of im- 
proper conduct of a state’s witness at 
the home of accused the night pre- ' 
ceding a fight between the witness and 
accused’s relatives was properly re- 
jected, accused not being at home at 
the time in question or at the time of 
the fight with his relatives, and no 
evil motive toward accused on the 
part of the state's witness being 
shown. Wimberley v. State, 252 S.W. 
787, 95 Tex.Cr. 102.) (2) On a prose- 
cution for larceny evidence of threats 
against defendant’s brother made by 
one of the witnesses for the prosecu- 
tion, not shown to have any connec- 
tion with threats against the accused 
ene not ap phi to have been known by 

im is inadmissible. Chelton y, 
45 Md. 564, : ba eda! 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1152-1154] 


was interested.°° A minor witness may be diseredit- 
ed by showing ill feeling between his parents, under 
whose control he is, and the party against whom he 
testifies,°? but it has been held that, although accus- 
ed be a minor living at home, a witness against him 
cannot be discredited by a showing that he is hostile 
toward accused’s parent and relatives.>? 


[§ 1153] (e) Business, Professional, or Financial 
Relations—aa. In General. Business relations cal- 
culated to give the witness an interest in the result 
of the cause or a bias or prejudice for or against a 
party may be shown for that purpose,°® subject to 
the rules requiring a foundation for such testimony®* 
and those governing the extent of the inquiry.®® 


Partner of a party is not so disinterested that the 
jury is required to believe his testimony, even though 
he is not discredited or contradicted.** 


_Indebtedness. It has been held proper, as bearing 


50. United States Lumber & Cotton 
Co. v. Cole, 81 So. 664, 202 Ala. 688. 


51. Lodge v. State, 26 So. 210, 122 
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on the credibility of a witness, to show that the party 
calling him is indebted to him®’ or that the witness 
is indebted to such party.°&’ However, it has been 
held that the fact that plaintiff’s witness has refused 
to pay an account to defendant does not tend to show 
his bias toward defendant.®® It has also been held 
that it cannot be shown, as affecting the eredibility 
of a witness, that he is indebted to the prosecuting 
witness in a criminal cause.®° 


[§ 1154] bb. Employment or Professional Engage- 
ment®!—(aa) In General. There is no legal pre- 
sumption against the testimony of a witness merely 
because he is the employee of one of the parties,*? 
and such relationship will not discredit a witness ;°° 
however the fact that a witness is an employee of 
the party for whom he testifies may be considered as 
bearing on his eredibility,°* especially where the lia- 
bility of the employer, if established, will be due in 
part or whole to neglect of duty or negligence of the 


man, 158 N.E. 338, 


Ala. 97, 82 Am.S.R. 23. 
52. State v. Welch, 54 P. 213, 33 Or. 


o 


53. Northern Assur. Co., Limited, 
of London v. Melinsky, 213 N.W. 70, 
237 Mich. 665; Totten v. Burhans, 61 
N.W. 58, 103 Mich. 6; Curry v. Fleer, 
12 S.E. 626, 157 N.C. 16; Pope v. State, 
217 P. 498, 24 Okl.Cr. 213; Phillips v. 
State, 203 P. 902, 20 Okl.Cr. 415. See 
also Gorelich v. Bronstein, 206 N.Y.S. 
522, 123 Mise. 943 (holding, in a 
broker’s action for his commission, 
the refusal to charge that the other 
broker to whom defendant had paid 
the commission was a disinterested 
witness was not error). And see 
eases infra this section; and infra §$§ 
1154, 1155. 


[a] Sale at big price.—The answer 
of a witness for defendant, in an ac- 
tion for damages as to whether he had 
not sold his land to defendant at a 
big price is admissible as tending to 
show a bias in defendant’s favor, 
where, on the facts, it had a reason- 
able and natural tendency to create 
such bias. Curry v. Fleer, 72 S.H. 626, 
457. N.C. 16. 


54. See infra § 1201. 
55. See infra § 1162. 


56. Newcombe vy. Hyman, 37 N.Y. 
S. 649, 16 Misc. 25. 


57. Nesteroff v. People, 205 P. 531, 
71 Colo. 208; Commonwealth v. Gross- 
261 Mass, 68. 


58. Hosey v. State, 59 So. 549, 5 
Ala.App. 1. 


59. Pilcher v. Dothan Mule Co., 60 
So. 547, 6 Ala.App. 552. 


60. State v. Henderson, 1 S.E. 225, 


-29 W.Va. 147 (holding, on an indict- 


ment for uttering a forged writing, 
the bias of witnesses in favor of the 
person whose name was forged is im- 
material, and evidence that a witness 
is indebted to him is inadmissible, for 
the purpose of affecting the credit of 
the witness testifying). 


61. Detective or other person hir- 
ed to work up case see infra § 1157. 

Lawyer client relationship see infra 
§ 1155: 


62. Solomon R. Co. v. Jones, 8 P. 
730, 34 Kan. 443. 


63. Iowa.—Seeurity Savings Bank 
v. Howell, 173 N.W. 906, 187 Iowa 137. 


La.—Lakios v. New Orleans, T. & N.H.—Turner vy. Cocheco Mfg. Co., 
M. Ry. Co., (App:) 147 So. 525. Ac O19'9, VonN. else be 

N.H.—Shea vy. Hillsborough Mills, N.Y.—Volkmar y. Manhattan R. Co., 
96 A293, 78 IN. Hy, 57. 31 N.H. 870, 184 N.Y. 418, 30 Am.S.R. 

NiY -ietantivil Meson, 146. Nez. 678; Canajoharie Nat. Bank v. Diefen- 


266, 221 N.Y. 49. 


Pa.—Thorndell v. Munn, 147 A. 848, 
298 Pa. 1. 


Tex.—Northern Texas Traction Co. 
v. Nicholson, (Civ.App.) 188 S.W. 1028. 


Wis.—Bailey v. Bode Bros. Co., 218 
N.W. 174, 195 Wis. 264. 


gee reel vy. Cleugh, 28, BIC. 


fa] Where not disputed, the credi- 
bility of the testimony of a witness 
is not impaired by a showing that he 
is employed by a party or person in- 
terested in the case. Shea v. Hills- 
boro Mills, 96 A. 293, 78 N.H. 57. 


[b] Witness about to leave employ. 
—That a witness, testifying that 
plaintiff’s charges were correct, was 
to leave defendant’s employ, did not 
justify the court in disregarding his 
testimony. Bartels v. Southern Yacht 
Club, 125 So. 184, 12 La.App. 190: 


[ce] Agent.—A witness for plaintiff 
in an action for rent is not discredit- 
ed by the fact that he was the agent 
who leased the premises. Johnson v. 
Doll, 32 N.Y.S. 132, 11 Misc. 345. 


64. U.S.—Henry v. Tacoma Ry. & 
Power Co., 219 F. 874, 135 C.C.A. 544 
Eeert den 350 S.Ct. 793, 238 U.S. 63k, 
59 L.Ed. 1497]. 


Ala.—Demopolis Telephone Co. v. 
Hood, 102 So: 35, 212 Ala. 216;. Ala- 
bama Fuel & Iron Co. v. Minyard, 88 
So. 145, 205 Ala. 140; Mobile Light & 
R. Co; v. Davis, 65-'So: 1020, 1 Ala. 
App. 338. 


Cal.—Lippert v. Pacific Sugar Corp., 
164 P. 810, 33 Cal.App. 198; Murray v. 
Llewellyn Iron Works Co., 87 P. 202, 
4 Cal.App. 41. 


Ga.—Central of Georgia R. Co. v. 
Bagley, 49 S.E. 780, 121 Ga. 781; Cen- 
EG ly ites). CLC COne Va Llalusby,, 6 IS: Bs 
953, 90 Ga. 630. 


Ind.—Piggly-Wigely Stores v. Low- 
enstein, 147 N.E. 771, 197 Ind. 62. 


Iowa.—Security Sav. Bank Vv. 
Howell, 173 N.W. 906, 187 Iowa 1387. 


Mass.—Mikkelson v. Connolly, 118 


N.E. 649, 229 Mass. 360. 


Mo.—Gordon vy. Kansas City South- 
ern Ry. Co., 121 S.W. 80, 222 Mo. 516. 


‘ 


dorf, 25 N.E. 402, 123 N.Y. 191, 10 L.R. 
A. 676; Miller v. Ccean Steamship Co., 
23. N.E. 462, 118 N.Y.. 199; Schuster 
v. Erie R. Co., 129 N.Y.S. 262, 145 App. 
Div. 71; Durkee v. Delaware, etc., 
Canal Co., 34 N.Y.S. 978, 88 Hun 471; 
Wichman v. New York Consol. R. Co., 
_ N.Y.S. 83; Feist v. Peters, 120 N. 
Y.S. 805. 


N.C.---Rutledge v. A. T. Grifin Mfg. 
Co., 111 S.E. 774, 183 N.C. 430; John- 
son v. Seaboard Air Line Ry. Co., 79 
Poe 690, 168 N.C. 431, Ann.Cas.1915A 


Pa.—Thorndell v. Munn, 147 A. 848, 
29S. Pacts 


Porto Rico.—Cividanes v. American 
R. Co., 1 Porto Rico Fed. 106. 


Tex.-—Texas & P. Ry. Co. v. Howard, 
(Civ.App.) 200 S.W. 1159; Gulf, C. & 
S. F. Ry. Co. v. Cooper, (Civ.App.) 191 
S.W. 579; Knights of Maccabees of 
the World v. Johnson, (Civ.App.) 143 
S.W. 718; Missouri, ete., MGewn ave 
Smith, 72 S.W. 418, 31 Tex.Civ.App. 
332; Dina v. State, 78 S.W. 229, 46 
Tex.Cr. 402. 


Wash.—Rust v. Washington Tool & 
peu Co., 172 P. 846, 101 Wash. 


Wis.—Rogers v. Lurye Furniture 
Co., 211 N.W. 782, 215 N.W. 457, 198 
Wis. 496. 


See also Marquette, ete., R. Co. v. 
Kirkwood, 7 N.W. 209, 45 Mich. 51, 53, 
40 Am.R. 453 (where it is said: ‘We 
think it is not within the province of 
a court to instruct a jury, or suggest 
to them, that any Suspicion attaches 
to the testimony of agents or serv- 
ants of a corporation or individuals 
because of their employment’’). 


[a] Employees of another corpora- 
tion, controlled by the same persons 
who control defendant corporation, 
have such an interest in the outcome 
as will go to their credibility. Wag- 
ner v. H. Herrmann Lumber Co., 121 
N.Y.S. 607. 


{[b] Exemployee seeking reinstate- 
ment.—Where a former conductor on 
defendant’s railroad had _ testified 
strongly against plaintiff, it was per- 
missible to show on cross-examina- 
tion, to affect credibility, that he was 
discharged for drunkenness and had 
applied for reinstatement. Gordon v. 
Kansas City Southern Ry. Co., 121 S. 
W. 80, 222 Mo. 516. 
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witness,°° or the action otherwise involves the acts 
of the witness in the course of his employment.°® 
The discharge of a witness by a party, and the reason 
therefor, may be brought out to show his bias or prej- 
However, the mere fact that a witness was 
at the time of the accrual of the cause of action in the 
employ of the party calling him will not give such 
former employee such an interest in the action as 
Some cases hold that 
the fact of present or former employment of a wit- 
ness by one of the parties is not an element in .de- 
termining his credibility unless in addition it be 
shown that he has an interest in the result of the liti- 


udice.®? 


will affect his credibility.%§ 


gation.®® 


Employment of accused. It has been held to be 
proper to show that accused had been employed by 
the parents of the witness in order to affect the cred- 


ibility of the witness.?° 


65. U.S.—Henry v. Tacoma Ry. & 
Power Co., 219 F. 874, 135 C.C.A. 544 
[cert den 35 S.Ct. 793, 238 U.S. 631, 
59 L.Ed. 1497). 


Ala.-—Mobile Light & R. Co. v. Da- 
vis, 55 So. 1020, 1 Ala.App. 338. 


Cal.—Lippert v. Pacific Sugar Corp., 
164 P. 810, 33 Cal.App. 198. 


Ill.—Pusateri v. Chicago City Ry. 
Co., 156 Ill.App. 578. 


N.Y.—Canajoharie Nat. Bank ov. 
Diefendorf, 25 N.BE. 402, 123 N.Y. 191; 
Schuster v. Erie R. Co., 129 N.Y.S. 262, 
145 App.Div. 71; O’Flaherty v. Nas- 
sau Blectric R..Co., 54 N.Y.S. 96, 34 
App.Div. 74 [aff 59 N.E. 1128, 165 N. 
Y. 624]; Anderson y. Standard Gas- 
light Co., 40 N.Y.S. 671, 17 Mise. 625 


Pa.—Ellis v. Lake Shore, etc., R. 
cee 21 A. 140, 138 Pa. 506, 21 Am.S.R. 
914. 


Tex.—Texas & P. Ry. Co. v. Howard, 
(Civ.Apps) 200 S.W._ 1159; Interna- 
tional, ete., R. Co. v. Johnson, 55 S.W. 
772, 23 Tex.Civ.App. 160. 


66. Feist v. Peters, 120 N.Y.S. 805; 
A. B. Cleveland Co. v. A. C. Nellis Co., 
18 N.Y.S. 448; Knights of Maccabees 
of the World v. Johnson, (Tex.Civ. 
App.) 143 S.W. 718. See also U. S. v. 
The Coquitlam, 57 F. 706 [rev on other 
grounds 77 F. 744, 23 C.C.A. 438, ques- 
tions certified by 70 F. 336, 16 C.C.A. 
674, questions answered 16 S.Ct. 1117, 
163 U.S. 346, 41 L.Ed. 184] (holding 
that on a question whether the car- 
goes of certain sealing schooners were 
transferred to a steamer within 
twelve miles of the shore, so as to 
violate the revenue laws and incur a 
forfeiture, the testimony of the mas- 
ters of the schooners that the transfer 
was made more than that distance 
should be received with caution, if 
not wholly rejected, where it is con- 
tradicted by other evidence, or ren- 
dered improbable by circumstances, 
since they stand much in the light of 
accomplices in the wrong charged). 


[a] Janitor, whose duty it is to 
operate the furnace for the heating 
of a building, is not an entirely dis- 
interested witness in an action for 


rent, wherein the defense is eviction | 


by failure to properly heat an apart- 
ment. Feist v. Peters, 120 N.Y.S. 805. 


67. Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [reh den 91 N.H. 1119, 
197 N.Y. 614]; Payne v. Bannon, (Tex. 
Civ.App.) 238 S.W. 701. 


68. Hoffman v. Florida East Coast 
Hotel Co., 175 N.Y.S. 387, 187 App.Div. 
146; Essig v. Lumber Operating & 
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the witness.71 


timony.*& 


[§ 1155] (bb) Attorney as Witness.7? 
that a witness is the attorney for one of the parties 
goes to his credibility,** even though he does not ap- 
pear in the case as an attorney after he testifies.7* 
His credibility is especially affected where his em- 
ployment is upon a contingent fee,*® or, worse still, 
where he coerces his employment as attorney and is 
retained merely for the purpose of retaining his tes- 


[§§ 1154-1156 


Professional connection of a witness with a party 
to the cause may be shown to affect the credibility of 


The fact 


[§ 1156] (f) Assistance in Action or Prosecu- 


tion.77 


Me Co., 170 N.Y.S. 192, 183 App: Div. 
198. 


69. Bennett v. Chicago City Ry. 
Co., 90 N.E. 735, 243 Til. 420; Dowd 
v. Chicago Gity Ry. Co., 153 Ill. App. 
85; °° Morton v. O’Connor, 85 Ill.App. 
273. But see Illinois Cent. R. Co. v. 
Haskins, 2 N.E. 654, 115 Ill. 300 (hold- 
ing it to be proper for the court to in- 
struct the jury to the effect that they 
should consider that the witness was 
the employee of the corporation party 
to see whether the witness from his 
manner of testifying was influenced 
by: it)? 


70. Mason y. State, 67 So. 715, 12 
Ala.App. 227. 


71. Allen B. Wrisley Co. v. Burke, 
67 N.E. 818, 203 Ill. 250; Jones v. Port- 
land, 50 N.W. 731, 88 Mich. 598, 16 L. 
R.A. 437; Wood v. Metropolitan St. 
Ry. Co., 81 S.W. 152, 181 Mo. 433; Carl- 
son v. Kansas City, Clay County & 
St. Joseph Auto Transit Co., 282 S.W. 
1037, 221 Mo.App. 5387. 


Cross references: 
Attorney see infra § 1155. 
Detectives see infra § 1157. 
Expert witness see infra § 1158. 
72. Cross references: 
Competency of attorney as witness: 
Generally see supra § 233. 


Prosecutor’s competency see supra 
§ 247. 


With respect to privileged matter 
see supra §§ 532-587. 


Showing that attorney is employed by 
insurance company see Trial § 111. 


73. U.S.—Granon vy. Hartshorne, 10 
F.Cas.No. 5,689, Blatchf.&H. 454. 


Cal.—Hotaling v. Hotaling, 203 P. 
745, 187 Cal. 695. 


Colo.—Stewart v. Kindel, 25 P. 990, 
15 Colo. 539. 


Ill.—-Bogart v.:Brazee, 162 N.E. 877, 
331 Ill. 160; Beninca v. Nardiello, 150 
N.E. 661, 320 Ill. 181; Wiederhold v. 
Wiederhold, 137 N.E. 461, 305 Ill. 429; 
Eshelman v. Rawalt, 131 N-E. 675, 298 
Ili. 192, 16 A.L.R. 13113; Barto v. Kel- 
logg, 124 N.H. 638, 289 Ill. 528; Wright 
v. Buchanan, 123 N.E. 53, 287 Ill. 468; 
Domm vy. Hollenbeck, 102 N.E. 782, 
259 Ill. 382, Ann.Cas.1914B 1272 [rev 
175 Ill. App. 62]; Wetzel v. Firebaugh, 
95 N.W. 1085, 251 Ill. 190; Grindle v. 
Grindle, 88 N.E. 478, 240 Ill. 148; 
Glanz v. Ziabek, 84 N.H. 36, 233 Ill. 
22; Ross v. Demoss, 45 Ill. 447; Fall- 
en v. Rauguth, 253 Ill.App. 328; Chi- 


That. a witness has assisted a party or the 
state in the conduct of an action-or prosecution may 
be disclosed as bearing on his interest in the out- 
come and hence upon his eredibility.7® 


Thus it may 


cago Title & Trust Co. v. Wallace, 2506 
IikApp. 293; Hunter v. Empire State 
Surety Co., 191 Ill.App. 634; Bartolet- 
ti v. Hoerner, 154 Ill.App. 336; North- 
rup sive) Cohen,.) 4052! 6 TLApp. [Aa'9s 
O’Donoghue v. Title Guarantee, etc., 
COR OOO os SBS 


Ind.—Kintz v. R: J. Menz Lumber 
Co., 94 N.E. 802, 47 Ind.App. 475. 


Iowa.—Bibler v. Bibler, 216 N.W. 
99, 205 Iowa 639; Kellar v. Lindley, 
212 N.W. 361, 203 Iowa 57; In re Nor- 
ton’s Estate, 210 N.W. 438, 202 Iowa 
374; Merrifield v. Clark, 185 N.W. 
594; Hull v. Mitchell, 162 N.W. 235, 
181 Iowa 51; Waterman v. Bryson, 
158 N.W. 466, 178 Iowa 35; Flood v: 
Bolimeier, 144 N.W. 579, 165 Iowa 88 
Jrev 138 N.W. 1192]; Fletcher v. 
Ketcham, 141 N.W. 916, 160 Iowa 364; 
Brose v. Ross, 117 N.W. 1105, 140 Iowa 
5d: 


Mich.—McCloy v. Vaughn, 151 N. 
W. 667, 185 Mich. 189; Luckhurst v. 
popeeaden 149 N.W: 1009, 183 Mich. 
487. 


Minn.—Butruff v. Robinson, 231 N. 
W. 414, 181 Minn. 45; Olson v. Moor- 
head, 171 N.W. 923, 142 Minn. 267. 


Mo.—People v. Stadelman, 300 S.W. 
845, 222 Mo.App. 346. © 


N.Y.—Govin v. De Miranda, 35 N.E. 
628, 140 N.Y. 662 mem; Cohn y. Kahn, 
35 N.Y.S. 829, 14 Misc. 255. 


Tex.—Trinity County Lumber Co. v. 
Dunham, 30 S.W. 856, 88 Tex. 203. 


Propriety of attorney being both 
counsel and witness see supra § 233. 


74. Wright v. Buchanan, 123 N.B. 
58, 287 Ill. 468. 


75. Harrington v. Hamburg, 52 N. 
W. 201, 85 Iowa 272; McCloy v. Vaugh- 
an, 151 N.W. 667, 185 Mich. 189; Luck- 
hurst v. Schroeder, 149 N.W. 1009, 183 
Mich. 487; Pecos River R. Co. v. Har- 
Funston, 99 S.W. 1050, 48 Tex.Civ. App. 
oO . 


76. Flood v. Bollmeier, 144 N.W. 
579, 165 Iowa 88 [rev 138 N.W. 1102]. 


Propriety of attorney testifying for 
client see supra § 233. 


77. Informers,,‘detectives, and po- 
lice see infra § 1157. 


78. Orr v. State, 49 So: 810, 160 
Ala. 29; Schuman y. Bader & Co., 227 
Ill.App. 28; State v.'Cerar, 207 P. 597, 
60 Utah 208; Patterson v. Common- 
wealth, 123 S.E. 657, 139 Vt. 589 [er- 
ror dism 46 S.Ct. 349, 270 U.S. 632, 70 
NG acai See ‘Com. vy. Dupuy, 
Brightly 44, 4 Clark 1, 6 Pa.L.J. 223 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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ordinarily be shown that a witness contributed to a 
fund to defray the trial expenses of a party,’® or that 
he personally hired counsel for accused and others,*° 
or that the witness’ company agreed to pay all attor- 
ney’s fees and court costs incurred by accused in the 
sale of their product.! It may also be shown that 
the witness volunteered his presence at the trial, at- 
tending without a subpena.s? That the witness of- 
fered money or favors to another witness if he would 
testify to certain facts,’* or if he would not testify 
against aecused,** are circumstances bearing on his 
credibility. 


Prosecuting witness. It has been considered that 
less credit ought to be given to the testimony of a 
prosecutor than to that of a disinterested witness.®® 
However, a state’s witness has the right, if not the 
duty, to assist at least to the extent of disclosing to 
the prosecuting attorney all of the facts within his 
knowledge material to the case, and if he does no 


(holding that witnesses who have con- 
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86 


more he cannot be charged with partisanship. 


Bondsman. That a defense witness is a bondsman 
for accused may be shown as affecting his interest or 
bias.87 Likewise it has been held proper to permit a 
showing that accused’s witness was in the business 
of signing bonds in criminal cases of a kind similar 
to that at. trial.§8 


[§ 1157] (g) Public or Private Detectives, In- 
formers, or Police.*® Witnesses who have been hired 
by the party for whom they testify to procure evi- 
dence or work up the case are interested and their 
credibility is affected thereby.°° Likewise in a crim- 
inal prosecution the testimony of detectives, police 
officers, and spies or informers should be considered 
in the light of their interest in the outcome of the 
prosecution.®! The credibility of such witnesses is 
particularly affected where their compensation de- 
pends directly upon convictions®? or on the succes- 


Okl.—Barnett v. State, 243 P. 985, 


tributed to a prosecution are not dis- 
credited where they were not actuat- 
ed by malice). 


[a] Interference with judicial offi- 
cers.—Hvidence that one of the state’s 
witnesses agreed with counsel as to 
the justices of the peace whoa should 
hold accused’s preliminary hearing, 
and that he afterward tried to prevent 
some of them from presiding, was ad- 
missible to show his interest in the 
prosecution and his bias or prejudice. 
Ott v. State, 49 So. 810, 160 Ala. 29. 


79. State v. Cerar, 207 P. 597, 60 
Utah 208; Patterson v. Common- 
wealth, 123 S.E. 657, 139 Va. 589 [error 


dism 46 §.Ct. 349, 270 U.S. 632, 70 L. 
Ed. 771). 
80. Bing v. State, 280 S.W. 827, 103 


MexOr 272. 


81. Costello v. State, 30 So. 376, 130 
Ala. 143. 
82. “Sewell v. Glore, 74 S.E. 1039, 


11 Ga.App. 158; 
Porto Rico 486. 


83. Largin v. State, 104 So. 556, 20 
Ala.App. 610. 


84. Mosely v. State, 97 So. 247, 19 
Ala.App. 385; Williams v. State, 93 So. 
284,18 Ala.App. 573; State v. Flowers, 
114 S.E. 289, 184 N.C. 688. 


85. State v. Weber, 214 N.W. 531, 
204 Iowa 137; People v. McMurray, 
Wheel.Cr. (N.Y.) 62. 


86. Commonwealth v. Sansone, 147 
N.B. 574, 252 Mass. 71. 


87. Dawkins v. State, 100 So. 619, 
20 Ala.App. 54; Mobley v. State, 232 
S.W. 531, 89 Tex.Cr. 646. 


[a] Bond made in interest of 
friendship.—In a prosecution for man- 
slaughter through the killing of de- 
fendant’s paramour, on cross-exam- 
ination of defendant’s witness, who: 
had given evidence in chief as to his 
good character, the state properly 
elicited the fact that he was on de- 
fendant’s bond, and that he had been 
secured before making such bond, the 
evidence being favorable to defendant, 
as minimizing the act of the witness 
in making the bond purely as a matter 
of interest or friendship to defendant. 


People v. Munoz, 29 


Mobley v. State, 232 S.W. 531, 89 Tex. 
Cr. 646. 
88. Blockburger y. U.S., 50 F.(2d) 


795 [cert gr 52 S.Ct. 40, 284 U.S. 607, 
76 L.Ed. 520, aff 52 S.Ct. 180, 284 U.S. 
299, 76 L.Ed. 306]. 


89. Detectives generally see Detec- 


90. U.S.—Hennessy v. Wine Grow- 
ers’ Ass’n, 212 F. 308; Hostetter Co. v. 
Bower, 74 F. 235. 


Ala.—Ex parte Ford, 104 So. 840, 213 
Ala. 410 [cert gr 104 So. 838, 20 Ala. 
App. 663]; Rivers v. State, 12 So. 434, 
97. Ala, 72. 


Ill.—Blake v. Blake, 70 Ill. 618. 


Towa.—Barber v. B. Buonanni Co., 
161 N.W. 688, 179 Iowa 642. 


Mich.—People v. Whitney, 63 N.W. 
765, 105 Mich. 622. 


N.Y.—People v. Loris, 115 N.Y.S. 
236, 131 App.Div. 127; United  Trac- 
tion Co. v. Monahan, 190 N.Y.S. 425, 
116 Mise. 609. 


Ohio.—McCathran Vv. Columbus 
Transfer 'Co., 26) Ohio Cir. Ct:N.S. 569, 


S.D. 122 N.W. 
647, 23 S.D. 584. 
Sask.—Rex v. Lee Wine Co., Ltd., 


14 Sask.L. 242. 


91. Ark.—Boyle v. State, 161 S.W. 
1049, 110 Ark. 318. 


Del. 
Del. 564. 


Ga.—Seaboard Air Line Ry. v. State, 
97 §S.H. 649, 28 Ga.App.. 72; Ford v. 
State, 78 Fae 782,13 Ga.App. 68; Clark 

v. State, 63 S.E. 606, 5 Ga.App. 605. 


Ill.— People v. Franklin, 173 N.E. 
607, 341 il. 499 [aff 257 Ill.App. 7]. 


Iowa.—State v. Ceranek, 201 N.W. 
3, 199 Iowa 47. 


Kan.—State v. Gendusa, 
122 Kan. 520. 


han eked v. State, 54 A, 879, 96 Md. 
692. 


Minn.—State v. Nickolay, 239 N.W. 
226, 184 Minn. 526. 


Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201; State v. Wakely, 
117 P. 95, 48 Mont. 427. 


Neb.—Kastner v. State, 79 N.W. 713, 
58 Neb. 767; Heldt v. State, 30 N.W. 
626, 20 Neb. 492, 57 Am.R. 885. 


N.Y.—People v. Moyer, 174 N.Y.S. 


32 A. 137, 14 


253 P. 598, 


321, 186 App.Div. 278, 37 N.Y.Cr. 379; 
IPeoplesivs, Lioriss, Libs IN. Ys; 266; ,tod 
In re Burke, 150 N.Y. 


App.Div. 127; 
Sain 


N.C.—State v. Black, 28 S.E. 518, 
121 N.C. 578. 


N.D.—State v. 
9915553 N.Ds 669. 


Panchuk, 207 N.W. 


33 Okl.Cr. 391; Mullikin v. State, 240 
P. 1099, 32 Okl.Cr. 226: Clark v. State, 
239 P. 275, 31 OkK1.Cr. 383. 


S.C.—State v. Ferebee, 105 S.B. 345, 
TUS Seles ae 


Tex.—White v. State, 198 S.W. 964, 
82 Tex.Cr. 274. 


Sask.—Rex v. Lee Wine Co., 
14 Sask.L. 242. 


[a] Fact that witness is shown to 
have been working for police officers 
in the detection of crime may be con- 
sidered in determining his credibility. 
oa v. State, 63 S.E. 606, 5 Ga.App. 
605. 


{[b] Where officers set trap for one 
about to commit offense, their interest 
may be shown. Mullikin v. State, 240 
Poi 99% 382) OKC 22/6" 


[c] Private detectives.—In a crim- 
inal case the testimony of private de- 
tectives employed and paid to secure 
evidence against defendant is to be 
considered and weighed as is the tes- 
timony of other witnesses, with a 
proper consideration of the influences 
under which such witnesses were act- 
a People v. Fichter, 196 Ill.App. 
516. f 


92. Ga.—fFord v. State, 78 S.H. 782, 
13 Ga.App. 68; Clark v. State, 63 S.E. 
606, 5 Ga.App. 605. 


Kan.—State v. Gendusa, 253 P. 598, 
122 Kan. 520. 


Mont.—State v. Wakely, 117 P. 95, 
43 Mont. 427. 


N.Y.—People v. Loris, 115 N.Y.S. 
236, 131 App.Div. 127; In re Burke, 
150.N.¥.S2 a) [afl 152 NeyoS: 1135, 169 
App.Div. 903]. 


S.C.—State vy. Ferebee, 105 S.E. 345, 
UNG SOs aha 


Tex.—White v. State, 198 S.W. 964, 
82 Tex.Cr. 274; Tacchini v. State, 126 
SoWeeLlso, 59) Pex:Cr. 5b. 


[a] Showing contingent compensa- 
tion.— Although a private detective, 
employed to procure evidence, testi- 
fied that he was fully paid, and was 
not to receive any further compensa- 
tion contingent on a conviction, ac- 
cused was entitled to prove the 
amount of the compensation, together 
with the time of payment, as bearing 
on the eagerness of the detective to 
show that. his work was successfully 
done, together with the fact that the 
time of payment might indicate that 
his compensation was contingent. 


Lta., 
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ful effect of their evidence.?# 


Fees.9® 


country before testifying.®” 


People v. Loris, 115 N.Y.S. 236, 131 


App.Div. 127. 
93. Blake v. Blake, 70 Ill. 618. 


[a] Spy in divorce suit.—The tes- 
timony of a private detective hired by 
a husband to watch his wife, with a 
view of learning facts upon which 
to base a suit for divorce, will be re- 
garded with much suspicion, especial- 
ly where it does not appear that his 
pay does not depend upon the success- 
ful effect of his evidence. Blake v. 
Blake, 70 Ill. 618. 


94. See cases infra this note. 


{a] Same test as for other wit- 
nesses.—The test to be applied in de- 
termining the credit to be given to the 
testimony of detectives is the same as 
that applicable to the testimony of 
other witnesses namely, motive, rela- 
tionship, interest, employment, ap- 
‘parent fairness, or unfairness, par- 
tiality or impartiality, manner of tes- 
tifying, apparent intelligence or lack 
of intelligence, the reasonableness or 
unreasonableness of the testimony, to- 
gether with all the surrounding cir- 
cumstances appearing in evidence. 
People v. McCanney, 205 Ill.App. 91; 
People v. Clayton, 196 Ill. App. 445: 
People v. Sehrer, 196 Ill.App. 442; Peo- 
ple v. Whalen, 151 I1l.App. 16; Dicken- 

. Bentley, 45 N.W. 903, 80 Iowa 
482; State v. Hinkelman, 32 Ohio Cir. 
Ct. 1 [aff 94 N.E. 1108, 88 Ohio St. 
446]; Peo. v. Flores, 17 Porto Rico 
166. 


[b] Not discredited.—The fact that 
a witness is a detective employed to 
check gambling and prize fighting in 
an association does not render him un- 
worthy of belief. Burns v. People, 45 
Ill.App. 70. 


[ce] Credibility not affected.— 
Where a deputy sheriff in the exercise 
of his official duty investigated vio- 
lations of the liquor law and purchas- 
ed intoxicating liquor from defendant 
with a view of instituting a prosecu- 
tion, that fact does not affect his cred- 
ibility. People v. Lalonde, 137 N.W. 
74, 171 Mich. 286. 


[ad] Evidence not minimized.—The 
fact that witnesses on rebuttal testi- 
fying to defendant’s general reputa- 
tion for truth and honesty were police 
officers does not overturn their evi- 
dence or even minimize it. People v. 
Moronati, 232 P. 991, 70 Cal.App. 17. 


{e] Instructions.—Where defend- 
ant’s arrest for violating the local op- 
tion law was caused by complainant, 
who purchased liquor from him with 
that object in view, it was unneces- 
sary for the court to do more than 
inform the jury that such fact, if 


There is, however, 
some confusion in the cases as to how closely the evi- 
dence of such persons should be scrutinized.°* 


[§ 1158] (h) Compensation in Excess of Witness 
It may be shown, as bearing on the eredibil- 
ity of a witness and the care with which his evidence 
should be considered, that he has been paid an amount 
in excess of the regular witness fees,9® even though 
the payment is shown to have been made with no 
wrong intent, but from a fear of his leaving the 
Thus it may be shown 
that. he has been paid his expenses at the trial,°* or 
to come to it,®® or that he has received? or has been 
promised? money or favors for his attendance and 
testimony. It may also be shown that the expenses 
of the witness are being borne by one interested in 
the result, although not a party to the suit.® 
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tiff.” 


The 


proved, was to be considered in de- 
termining the credit due to complain- 
ant’s testimony. People v. Bennett, 
65 N.W. 280, 107 Mich. 430. 


[f] Not greatest distyust.—It is 
not the law “that. the evidence of one 
employed té“obtdin evidence should 
be received with the “greatest caution 
and distrust.” Salt Lake City v. Rob- 
inson, 125 P. 657, 40 Utah 448. 


[g] Testimony received with cau- 
tion.—(1) Where police officers and 
detectives testify for the state in a 
criminal prosecution, their testimony 
should be weighed with greater care 
than that given by disinterested wit- 
nesses, and the jury should be sub- 
stantially so instructed. Kastner v. 
State, 79 N.W. 713, 58 Neb. 767. (2) 
The testimony of a private detective, 
employed to procure evidence of il- 
legal sales of liquor, must be received 
with great caution and distrust, al- 
though he is not an accomplice, nor 
an odious witness, whose testimony is 
to be Ee ees People v. Loris, 
115 N.Y-S. 236, 131 App.Div. 127.°. (3) 
Testimony mar ee private detectives 
should be received, but considered 
with prudence and care, only such 
weight being given to it as the con- 
science of the court or jury shall de- 
termine it entitled to receive. United 
Traction Co. v. Monohan, 190 N.Y.S. 
425, 116 Mise. 609. (4) Testimony. of 
a detective as to an oral confession 
should be weighed in consideration of 
the detective’s calling and his official 
relation to the case. People v. Moyer, 
174 N.Y.S. 321, 186 App.Div. 278, 37 N. 
YiCri 3E9. (5) Where the circum- 
stances surrounding sales of liquor in 
bulk to be used in refilling empty bot- 
tles bearing plaintiffs’ labels made it 
impossible to obtain the testimony of 
disinterested persons, the testimony 
of detectives would be weighed by the 
court, although ordinarily the court 
should hesitate to grant an injunc- 
tion on such testimony. Hennessy v. 
Wine Growers’ Ass’n, 212 F. 308. 


95. Cross references: 
Attorney as witness see supra § 1155. 
Employee of party see supra § 1154. 


Police, detectives, or informers see 
supra § 1157. 
96. Ala.—Louisville & N. R. Co. v. 
Stanley, 65 So. 39, 186 Ala. 95. 


Ga.—Seaboard Air Line Ry. v. State, 
97 S.E. 549, 23 Ga.App. 72. 

Tll.—Chicago City R. Co. v. Shreve, 
128 Ill.App. 462 [aff 80 N.H. 1049, 226 
Tl. 530]. 


Iowa.—State v. Ceranek, 201 
53, 199 Iowa 47. 


N.W. 


Expert witnesses. 
pert whose relations to the casesare purely profes- 
sional should not be discredited merely because he re- 


a ae 
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fact that upon a former trial of the same case the wit- 
ness received extra compensation may be shown as 
an indication of his partisanship in the present tri- 
al,t but such extra compensation in other distinct 
previous cases may not be shown.’ However, it has 
been held that it is proper to show that a witness tes- 
tifying as to the good character of accused is a pro- 
fessional witness in that respect.® 
that testimony as to a conversation with plaintiff 
about paying the witness to find out from certain 
persons what they would swear to, as explained by 


It has been held 


had no tendency to impeach plain- 


While the testimony of an ex- 


Ky.—Hibbard v. Page, 20 S§.W.(2d). 
475, 230 Ky. 638. 


Mo.—-Briscoe v. Metropolitan St. Ry. 
Co., 95 S.W. 276, 118 Mo.App. 668. 


N.Y.—Green v. Metropolitan St. R. 
Cor 0 NY... 123; 60) App ivesotis, 
Union Traction Co. v. Monohan, 190 
N.Y.S. 425, 116 Misc. 609. 


N.C.—Johnson y. Seaboard Air Line 
Ry. Co., 79 S.E. 690, 163 N.C. 481, Ann. 
Cas.1915A 598. 


S.D.—State v. Mulch, 96 N.W. 101, 
17 S.D. 321. 


Tex.—White v. Houston, 
Co., (Civ.App.) 46 S.W. 382. 


[a] That witness has agreed to 
testify for money consideration is ad- 
missible to discredit him. Routledge 
v. Rambler Automobile Co., (Tex.Civ. 
App.) 95 S.W. 749. 


97. The N. Churchill v. The Nor- 
manton, 2 Que.L. 134. 


98. Louisville & N. R. Co. v. Stan- 
ley, 65 So. 39, 186 Ala. 95. 


99. Johnson v. Seaboard Air Line 
Ry. Co., 79 S.E. 690, 163 N.C. 431, Ann. 
Cas.1915A 598. 


1. Hibbard v. Page, 
475, 230 Ky. 638. 


[a] Recipients of dole.—That vot- 
ers testifying in an election contest 
received a dole through the influence 
of contestant went to the witnesses’ 
eredibility. Hibbard v. Page, 20 S.W. 
(2d) 475, 230 Ky. 638. 


2. State v. Ceranek, 201 N.W. 53, 
199 Iowa 47; State v. Mulch, 96 N.W. 
LOIS LT SD. 23215 


[a] Promise of compensation.—In 
a prosecution for rape it was error 
to refuse to permit a female witness 
for the state, in whose presence it 
was claimed the offense was commit- 
ted, to be asked on cross-examination 
whether she had been promised by the 
state’s attorney fees of one dollar a 
day while she was in jail for the pur- 
pose of testifying in the cause, for 
the purpose of affecting her eredibil- 


eter he 


20 S.W. (2d) 


ity. . State v. Mulch, 96,N.W. 101, 
17S.D., 321. 

3. Schuman v. Bader & Co., 227 Tll. 
App. 28. 


4. Briscoe v. UNE cree St. R. 
95 S.W. 276, 118 Mo.App. 668. 


5. Seaboard Air Line Ry. v. State, 
97% = BE. 549, 28 Ga.App. 72. 


Nelson v. State, 270 S.W. 865, 
99 orex. Cr. 564. 


mai Proffer v. Miller, 69 Mo.App. 


— 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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ceived compensation for such testimony,’ yet the 
eredibility of such a witness is affected by the fact 
that he was employed and paid by one of the parties 
for the purpose of investigating and examining into 
questions of physical or mental condition, ete., for 
the purpose of testifying with respect thereto.® 


[§ 1159] (i) Other Litigation, Prosecutions, or 
Charges between Party and Witness. The pendency 
of litigation between the witness and the opposite 
party may be shown to expose the interest of a wit- 
ness in the result. of an action or prosecution.’° 
Thus, where a witness in a criminal proseceution has 
a civil suit pending against accused,*+ or where a wit- 
ness in a civil suit has a kindred suit against the 
opposite party,'? he cannot be said to be without an 
interest which might affect his credibility. More- 
over, even though a suit growing out of the same 
transaction or accident has already terminated, it 
may still be shown as bearing on his bias or preju- 
dice.1® However, it has been held that plaintiff in a 
civil action cannot show the existence of another civil 
suit by defendant against plaintiff and the witness, 
which suit had been dismissed, for the purpose of 
showing the bias of the witness.1+ The fact that a 
witness has a suit against both defendant and the 
employer of plaintiff growing out of the same acci- 
dent does not render him an interested witness.1° In 
an action on orders on defendant to pay plaintiff 
money, the fact that another suit is pending on the 
same demand against defendant in a representative 
capacity will not affect the credibility of plaintiff’s 


8. Harvey v. Evansville, etc..,;S.W. 949,-216 Ky. 


WITNESSES 


[70 C.J.] 955 


president.1® It has been held in a criminal pros- 
ecution that the fact that a witness for the state was 
also a witness against accused in another case does 
not show his bias or discredit him.1* It may be 
shown that the witness was the instigator or prosecu- 
tor of the opposite party in a criminal charge or pros- 
ecution independent of the suit or prosecution at tri- 
al,1® and accused is entitled to show that he brought 
civil actions against a member of the witness’ family 
as a circumstance likely to give the witness an animus 
against him.!® In a will contest’on the ground of 
testamentary incapacity, a witness who testified to 
the incapacity of the testator may be shown to have 
been criminally prosecuted at the instigation of de- 
ceased to show his possible resentment or motive.?° 
A physician testifying as a witness for plaintiff in a 
personal injury case against a corporation cannot be 
impeached by direct examination of other witnesses 
as to whether he was interested as a medical man in a 
large number of personal injury suits against corpo- 
rations;2! nor can he be asked whether the princi- 
pal part of his professional industry does not con- 
sist of consultations with attorneys to secure claims 
such as the one in suit and attempting to make ar- 
rangements with them for contingent fees.?? - 


[§ 1160] (3) Relations with, or Feelings toward, 
Victim of Crime. In a criminal trial, the feelings of 
a witness toward, or his relations with, the victim 
of the crime may be shown as bearing on interest or 
bias;?% but it has been held proper to refuse to per- 
mit a showing’ of hostile feelings between the parent 
19. People v. Kadel, 160 N.Y.S. 817, 


430; Oldham _v. 


Steam Packet Co., 11 F.Cas.No. 6,179, 
8 Biss. 99; Jacoby v. Brooklyn, Q. C. 
& S. R. Co., 138 N.Y.S. 486, 153 App. 
Div. 352 [appeal den 139 N.Y.S. 1128, 
154 App.Div. 950]. 

[a] Because he is not bound to 
testify for ordinary witness fees. 
Harvey v. Evansville, etc, Steam 
Packet Co., 11 F.Cas.No. 6,179. 


9. Allen B. Wrisley Co. v. Burke, 
67 N.BE. 818, 203 Ill. 250; Jones v. Port- 
land, 50 N.W. 731, 88 Mich. 598, 16 
L.R.A. 437; Wood v. Metropolitan St. 
R. Co., 81 S.W. 152, 181 Mo. 433. 


10. Ala.—Cabel vy. State, 93 So. 260, 
18 Ala.App. 557. 


Ga.—McGriff v. McGriff, 115 S.E. 
21, 154 Ga. 560. 


11).—Swanlund v. Rockford & I. Ry. 
Co., 137 N.E. 206, 305 Ill. 339. 


Ky.—McGill v. Commonwealth, 287 
S.W. 949, 216 Ky. 430; Oldham v. Com., 
125 S.W. 242, 136 Ky. 789. 


Mass.—Commonwealth v. Marcel- 
lino, 171 N.E. 451, 271 Mass. 325. 


N.Y.—R. & R. Candy Co. v. City of 
New York, 215 N.Y.S. 521, 216 App. 
Div. 468. 


Tex.—Vyoral v. State, 224 S.W. 889, 
88 Tex.Cr. 34; Hoffman v. State, 209 
S.W. 747, 85 Tex.Cr. 11. 

Vt.—Carr v. Carr, 135 A. 5, 100 Vt. 
65. 

Wash.—State v. Beaton, 180 P. 146, 
106 Wash. 423. 

[a] This is usually relevant, not 
only as a circumstance tending to 
create feeling, but also as involving 
conduct expressive of feeling. State 
v. Beaton, 180 P. 146, 106 Wash. 423. 

11. Ala.—Cabel v. State, 93 So. 260, 
18 Ala.App. 557. 

Ky.—McGill v. Commonwealth, 287 


Commonwealth, 125 S.W. 242, 1386 Ky. 
789. 


Mass.—Commonwealth v. Marcel- 
lino, 171 N.E. 451, 271 Mass, 325. 


Tex.—Vyoral v. State, 224 S.W. 889, 
88 Tex.Cr. 34; Hoffman v. State, 2.09 
S.W. 747, 85 Tex.Cr. 11. 


Wash.—State v. Haid, 104 P. 275, 55 
Wash, 302, 33 L.R.A.N.S. 946. 


[a] On trial for perjury, accused 
ought to have been permitted to show 
that the civil action in which the false 
testimony was alleged to have been 
given was still pending for trial, and 
that defendants therein, who were the 
principal witnesses against him, 
would profit by his conviction, in that 
he would thereby be rendered incoin- 
petent to testify therein. State v. 
Haid, 104 P. 275, 55 Wash. 302, 33 
L.R.A.N.S. 946. 


12. McGriff v. McGriff, 115 S.B. 21, 
154 Ga. 560; Swanlund v. Rockford & 
Er Ry.i-Co; 187oN.H 206, 305) Til:- 339. 


13. Swanlund v. Rockford & I. Ry. 
Co., 137 N.. 206, 305 111, 339; Ri & R. 
Candy Co. v. City of New York, 215 
N.Y.S. 521, 216 App.Div. 468. 


14. American Seed Co. v. Cole, 140 
N.W. 622, 174 Mich. 42. 


15. Hufnagle v. Wilkes-Barre Ry. 
Cor, 104 A. 733) 2617 Pa. 599) 


16. Ex parte H. C. Payne Lumber 
Co., 85 So. 9, 203 Ala. 668 [rev 82 So. 
649, 17 Ala.App. 159]. 


17. State v. Fain, 97 S.E. 716, 177 
IN. @> 12:0; 


18; Hill v., state; 97 So: 639; 9210 
Ala. 221; Allen v. Fincher, 65 So. 
946, 187 Ala. 599;° Richardson vy. Com- 
monwealth, 257 S.W. 8, 201 Ky. 395; 
Sackheim v. State, 249 S.W. 867, 94 
Tex.Cr. 43. 


95 Mise. 514, 34 N.Y.Cr. 454. 


20. Daugherty v. Robinson, 122 A. 
124, 143 Md. 259. 


21. Chicago & E,, LL. uRe Covi 
Schmitz, 71 N.H. 1050, 211 Ill. 446 [aff 
113 Ill.App. 295]. 


22. Chicago City R. Co. v. Smith, 
80 N.E. 716, 226 Ill. 178 [aff 124 Ill. 
App. 627]. 


Medical expert witness see supra § 
58. 


23. Ala.—Morris v. State, 39 So. 
608; Lee v. State, 120 So. 299, 23 Ala. 
App. 29; Smith v. State, 111 So. 763, 
22 Ala.App. 36; Cashman v. State, 104 
So. 555, 20 Ala.App. 599; Watson v. 
State, 97 So. 118, 19 Ala.App. 267; 
Bullington v. State, 69 So. 319, 13 Ala. 
App. 61. 


Cal.—People v. Peccole, 268 P. 473, 
92 Cal.App. 470. 


Idaho.—State v. Askew, 184 P. 473, 
32 Idaho 456 [cit Cyc]. 


Ill.—People v. Maggio, 155 N.E. 373, 
324 Ill. 516. 


Ky.—Leach v. Com., 112 S.W. 595, 
129 Key. A97,, 33 Ky.Le LOL6: 


La.—State v. Craft, 41 So. 550, 117 
Lay 203% 


Tex.—Ferguson v. State, 276 S.W. 
919, 101 Tex.Cr. 670; Parker v. State, 
216 S.W. 178, 86 Tex.Cr. 222; Baker 
v. State, 187 S.W. 949, 79 Tex.Cr. 510; 
Hickey v. State, 138 S.W. 1051, 62 Tex. 
Cr. 568. 


Va.—Rasnake v. Commonwealth, 
LPS Sy 435 135 Vial 67 vs 


[a] Neglect of widow.—Testimony 
that deceased’s wife, who was an im- 
portant witness for the defense,. did 
not visit her husband’s body for some 
time after his murder, is adinissible. 
Baker v. State, 187 S.W. 949, 79 Tex. 
Cr. 510. 


956 [70 C.J.] 


of a minor victim of a sexual crime and accused 
where the parent, although he had sworn to the com- 
Blood relationship be- 
tween the witness and the victim of the crime may be 
shown as a circumstance likely to engender hostility 
> Tn a criminal prosecution the fact 
that the victim of the crime had, as surety, confessed 
judement for a fine with a wiinage for the state as 
principal may be shown to disclose the bias of the 


plaint, was not a witness.*# 


against accused.” 


witness. 2® 


Illicit relations between the witness and the vic- 
tim of the crime for which accused is being tried 
may be shown to affect the credibility of the wit- 


ness.27 


[§ 1161] (4) Feeling with Respect to Cause on 


[b] Hostility toward deceased.— 
Where certain witnesses for defend- 
ant had testified to their freedom from 
prejudice, the state was properly al- 
lowed to show that one of them shot 
a near relative of deceased some time 
before the homicide, and that the feel- 
ing of the family of the witness 
against deceased was bad. Taylor v. 
State, 49 S.E. 308, 121 Ga. 348. 


24. People v. Singh, 217 P. 121, 62 
Cal.App. 450. 


25. Murray v. State, 69 So. 354, 
13 Ala.App. 175; State v. Wentz, 97 
S.E. 420, 176 N.C. 745. 


Relationship by blocd or marriage 
by witness to party see supra § 1151. 


26. Robbins v. State, 69 So. 297, 
13 Ala.App. 167 [cert den 70 So. 1014]. 


27. Ala.—Smith v. State, 111 So. 
763, 22 Ala.App. 36. 


Cal.—People v. Peccole, 268 P. 473, 
92 Cal.App. 470. 


T1l.—People v. Maggio, 155 N.E. 373, 
324 Ill. 516. 


Ky.—Leach v. Com., 112 S.W. 595, 
129 Ky. 497, 33 Ky.L. 1016. 


Va.—Rasnake v. Commonwealth, 
115 S!E. 5438, 185 Va. 677. 


Immoral relations between party 
and witness see supra § 1150. 


28. Ex parte State, 74 So. 366, 199 
Ala. 255 [rev 72 So. 561, 15 Ala.App. 
75, and quot Cyc]; Cambeis v. Third 
Ave. R. Co., 20 N.Y:S. 633, 1 Misc. 158; 
State v. Sam, 53 N.C. 150. 


[a] Reason for rule.—Every one, 
no matter how honest he may be, is 
more apt to fall into error after he 
has “taken sides’’ in feeling or aciion 


than while he remained neutral. 
State v. Sam, 53 N.C. 150. 


29. Ala.—Birmingham Southern R. 
Co. v. Lintner, 88 So. 363, 141 Ala. 
420, 109 Am.S.R. 40, 3 Ann.Cas, 461. 


Ky.—Breckinridge v. Com., 30 S.W. 
634, 97 Ky. 267, 47 Ky. Lvi63. 


Mass.—Commonwealth v. Homer, 
127 Nv 517, °2395 Mass. 526; Demp- 
sey v. Goldstein Bros. Amusement Co., 
121 N.E. 429, 231 Mass. 461; Gavin v. 
Durden Coleman Lumber Co., 118 N. 
BE. 897, 229 Mass. 576; Com. v. Allen, 
128 Mass. 46, 35 Am.R. 356. 


Mich.—People v. Keller, 213 N.W. 
683, 238 Mich. 543; Seymour v. Brus- 
ke, 103 N.W. 618, 104 N.W. 691, 140 
Mich. 244. 


N.H.—Turner v. Cocheco Mfg. 
77 A, 999, 75 N.H. 521. 

N.Y.—People v. Brooks, 30 N.H. 189, 
131 N.Y. 321; People v. Schneider, 139 
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Independent of any prejudice or feeling as to 
the parties, the feeling of a witness with respect to 
the cause which is being tried may be-brought out to 
affect his credibility.?§ 


[§ 1162] (5) Extent of Inquiry. The extent of 
the inquiry as to interest or bias rests in the disere- 
tion of the trial court,?® and depends upon the par- 
ticular situation developed at the trial;?° and, where 
the interest or bias of a witness clearly appears, the 
court may properly refuse to allow the inquiry to go 
any further,*? unless for the purpose of showing the 
degree of hostility,*? especially where further in- 
quiry would tend to impeach the character of a par- 


ty.23. An inquiry into the cause ‘of hostility, preju- 


Cr. 473. 


N.D.—State v. 
991, 53 N.D: 669. 


S.D.—Felix v. Apartment Homes 
Co., 190 N.W. 78, 46 S.D. 4. 


Tex.—Richmond v. Hog Creek Oi) 
Co., (Civ.App.) 229 S.W. 563 [error 
dism. (Comma.App. -239 S.-W. 904]; 
oe v. State, 122 S.W. 880, 57 Tex. 

re ili. 


Vt.—State v. Long, 115 A. 734, 95 
As 485; Ellsworth vy. Potter, 41 Vt- 
oO. 


[a] Extent of corporate interest.— 
Where, in an action against a corpo- 
ration and one of its agents for deceit 
in the making of a contract, certain 
witnesses testified they were officers 
in the corporation, cross-éxamination 
as to the extent of their interest and 
the amount of capital of the corpora- 
tion was proper. Felix v. Apartment 
Homes Co., 190 N.W. 78, 46 S.D. 4. 


30. Commonwealth v. Homer, 127 
N.E. 517, 235 Mass. 526; Seymour v. 
Bruske, 103 N.W. 6138, 104 N.W. 691, 
140 Mich. 244; People v. Grutz, 105 
N.E. 848, 212 N.Y. 72, L.R.A.1915D 229) 
Ann.Cas.1915D 167. 


Sis | UliSi= Ballo.) Uns 16 S2Ct. 
1192, 163 U.S. 662, 41 L.Ed. 300; Rid- 
dle v. U. S., 279 F. 216 [cert den 42 S. 
Ct. 589, 259 U.S. 586, 66 L.Ed. 1077]. 


Ala.—Parham v. State, 42 So. 1, 147 
Ala. 57; Tuggle v. State, 98 So. 815, 
19 Ala.App. 541. 


Cal.—People v. Breen, 62 P. 408, 130 
Cal. (2: 


Colo.—Porter vy. People, 74 P. 879, 
31 Colo. 508. 


D.C.—Capital Constr. Co. v. See ce 
man, 27 App.D.C. 125. 


Ga.—Eugee v. State, 126 S.E. 471, 
159 Ga. 604; Proctor v. Pointer, 56 S.E. 
111, 127 Ga. 134; Taylor v. State, 49 S. 
HE. 308, 121 Ga. 348; White v. State, 
48 S.E. 941, 121 Ga. 191. 


I1l.—Roberts v. People, 80 N.E. 776, 
a7 a 296; Schmidt v. Sinnott, 103 
Il. i 


oe v. State, 6 Blackf. 
299. 

Iowa.—Shannon vy. Tama City, 36 N. 
W. 776, 74 Iowa 22. 


Ky.—South Covington, ete., St. R. 
Co. ve Constans, 74 S.W. 705, 25 Ky. 
lide 15 58. 


La.—State v. Major, 64 So. 710, 134 
La. 774. 
Mass.—Com. v. Allen, 128 Mass. 46, 
35: Am.R. 356. 


Mich.—People v. ‘Macard, 40 N.W. 
784, 73 Mich. 15. 


Panchuk, 207 N.W. 


N.Y.S.,104, 154 App.Div. 208, 28 N.Y. 


dice, or ill feeling which has been*admitted or shown 


Mo.—State v. Gabriel, 256 S.W. 765, 
301 Mo. 365; State v. Cole, 218 S.W. 
110; State v. May, 72 S.W. 918, 172 
Mo. 630; Sevier v. Harmon, (App.) 
261 S.W. 348; Willis v. Sullivan, 242 
S.W. 180, 211 Mo.App. 318. 


Mont.—State v. Sedlacek, 239 P. 
1002, 74 Mont. 201; State v. Jackson, 
24 P. 213, 9 Mont. 508. 


N.Y.—Potter v. Browne, 90 N.E. 812, 
91 N.B. 1119, 197 N.Y. 288; Franklin 
v. Third Aver R? 'Co., 65° N.Y:S., 434, 
52 App.Div. 512. 


N.C.—State v. Mace, 24 S.E. 798, 
118 N.C. 1244; State v. Berrier, 12 S. 
HE. 251, 107 N.C. 856. 


N.D.—State v. Panchuk, 207 N.W. 
991, 53 N.D. 669. 


Porto Rico.—People v. Munoz, 29 
Porto Rico 486. 
S.D.—State v. Madison, 122 N.W. 


647, 23 S.D. 584; State v. Frazer, 121 
N.W. 790, 23 S.D. 304. 


241, 88 Tex.Cr. 589; Jennings v. State, 
57 S.W. 642, 42 Tex.Cr. 78. 


Vt.—State v. Glynn, 51 VIR 5TT 


Wash.—State v. Constantine, 93 P. 
317, 48 Wash. 218; State v. Roller, 71 
P. 718, 30 Wash. 692; State v. McCann, 
47 P. 443, 49 P. 216, 16 Wash. 249. 


[a] Guinmiative evidence.—Where 
a witness for the state admitted, on 
cross-examination, that he was un- 
friendly toward accused, and that he 
would like to see him convicted, it 
was not error to exclude other evi- 
dence to the same effect. State v. 
Major, 64 So. 710, 134 La. 774; Jen- 
aes v. State, 57 S.W. 642, 43 Tex. 

Yr 


wens Ala.—Fincher v. State, 58 Ala. 
5 


Cal.—People v. Bird, 56 P. 639, 124 
Calusa: 


Colo.—Stewart v. Kindel, 25 P. 990, 
15 Colo. 539. 


Ill.—Phenix y. Castner, 108 Ill. 207. 


Kan.—State v. Collins, 5 P. 368, 33 
Ieehag 1s 


[a] Rule explained.—Although a 
witness in a criminal case admits hos- 
tility to or bias against defendant, the 
latter has a right on cross-examina- 
tion to inquire as;to particular decla- 
rations of hostitity by the witness, 
that the jury may determine its ex- 
tent and malignity. Fincher v. State, 
58 Ala. 215; Stewart v. Kindel, 25 P. 
990, 15 Colo. 539; State v. Collins, 5 
let 368, SSiPanewcite 

33. State v. Lee, 79 P. 577, 46 Or. 
40 (bolding that on a prosecution for 
larceny of a calf, after the prosecutor 


~ 
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to exist is improper,’ as is also any inquiry as to the 
details of the difficulty, disagreement or other trans- 
However, where 
a witness claims to have no animus against accus- 
ed,** or if he admits an unfriendly feeling toward 
him but undertakes to convey the impression that 
such feeling is not one of deep animosity,** the exist- 
ence and real extent of his hostility or venom may 


action which caused the feeling.*® 


be shown. 
Amount of compensation. 


had testified on cross-examination 
that his “feelings have not been good 
toward” defendant, it was error to al- 
low him to explain why by stating 
that it was the general supposition 
that he had “been getting away with 
eattle,” as the testimony tended to 
show the commission by defendant of 
erimes other than the one charged, 
enue that his general character was 
bad). 


34. Ala.—Polk v. State, 62 Ala. 
237; King v. State, 129 So. 316, 23 Ala. 
App. 572; Tugegle v. State, 98 So. 815, 
19 Ala.App. 541. 


Cal.—In re Martin’s Estate, 151 P. 
138, 170 Cal. 657; People v. Goldenson, 
TOTP: 162; 76 Cal: 328. 


Fla.—-Eldridge v. State, 9 So. 448, 
27 Fla. 162. 


Ga.—Conyers v. Field, 61 Ga. 258; 
Bishop v. State, 9 Ga. 121. 


La.—State v. Major, 64 So. 710, 134 
La. 774. 


Mo.—Sevier v. Harmon, (App.) 261 
S.W. 348. 

Porto Rico._-People v. Munoz, 29 
Porto Rico 486. 

Tex.—Zarafonetis v. State, 198 S. 


W. 938, 82 Tex.Cr. 120. 


[a] Because it would probably 
lead to a multiplication of issues and 
confusion of the minds of the jurors. 
Polk v. State, 62 Ala. 237; In re Mar- 
tin’s Estate, 151 P. 138, 170 Cal. 657. 


[b] Justification for hostility.—It 
is as a rule immaterial whether the 
feeling is or is not justifiable. Sey- 
mour v. Bruske, 103 N.W. 613, 104 N. 
W. 691, 140 Mich. 244. 


85. Ala.—Bailey v. State, 53 So. 
296, 390, 168 Ala. 4; Wright v. Annis- 
ton, 44 So. 151, 151 Ala. 465; Gainey 
v. State, 37 So. 355, 141 Ala. 72: Jor- 


dan v. State, 79 Ala. 9; Munden v. 
Bailey, 70 Ala. 63; Polk v. State, 62 
Ala. 237. 

Ark.—Butler vy. State, 34 Ark. 480. 


Fla.—Milligan vy. State, 78 So. 535, 
75 Fla. 815. 


Ga.—McDuffie v. State, 49 S.E. 708, 
132 Ga. 580; Patman v. State, 61 Ga. 
379. 


Ky.—Strange v. Com., 64 S.W. 980, 
23 Ky.L. 1234. 


Md.—Chelton y. State, 45 Md. 564. 


Mo.—State v. Gabriel, 256 S.W. 765, 
801 Mo. 365; Wills v. Sullivan, 242 S. 
W. 180, 211 Mo.App. 318. 


N.Y.—Dubois v. Baker, 30 N.Y. 355. 


Pa.—Com. v. Hartman, 31 Pa.Super. 
364. 


Tex.—Figueroa v. State, 159 S.W. 
ss. (bh Mex:Cr4 oul. henderson’ v, 
State, 91 S.W. 569, 49 Tex.Cr. 269. 


Vt.—State v. Baird, 65 A. 101, 79 Vt. 
257; Stone v.-Tupper, 5 A. 387, 58 Vt. 
409; State v. Glynn, 51 Vt. 577. 


| 


Whether or not it is 
permissible to show the amount of compensation 
which a witness received in his employment,** or for 
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testifying in this particular case,°° or which an inter- 
ested witness pays to a lawyer to assist a party,*® 
depends in great measure on the facts of the partic- 


[§ 1163] (6) Time as of Which Interest or Bias 


The inquiry as to feeling, bias, or 


hostility toward a party must be confined to the time 
of the trial,** or at least to a time so reasonably near 


the trial that it may be assumed that the feelings 


still exist.4? 


Wis.—Luck v. Ripon, 8 N.W. 815. 


52 Wis. 196. 


86. Brents v. State, 247 S.W. 1061, 
157 Ark. 51; Taylor v. State, 49 S.E. 
308, 121 Ga. 3848; Knapp v. Knapp. 
(Mo.) 183 S.W. 576. 


Conclusiveness of answers general- 
ly see infra § 1198. 


87. People v. Haydon, 123 P. 1102, 
1114, 18 Cal.App. 543. 


38. See cases infra this note. 


[a] Employee of party.—Where an 
employee is used as a witness, it is 
permissible for the adverse party to 
show what wages he receives. Ten- 
nessee Coal, ete., Co. v. Haley, 85 F 
bos, ao OC, CuAn Sees 


{b] Showing detectives’ compensa- 
tion held proper, or improperly refus- 
ed.—-(1) Where the state relies for 
conviction on testimony of paid de- 
tectives, employed to apprehend vio- 
lators of prohibitory laws, defendant 
is entitled to show, as bearing on the 
interest or bias of such witnesses, the 
compensation paid, and to be paid, if 
any. Barnett v. State, 243 P. 985, 33 
OkK1Crv 3915.) Clark vaState; 1239) P: 
275, 31 Okl.Cr: 383. (2) In @ prosecu- 
tion for possession of a still, refusal 
to permit the witness, employed by a 
special investigator, and with whom 
he made the search leading to defend- 
ant’s arrest, to answer on cross-ex- 
amination a question as to how much 
investigator paid him, is reversible 
error, although previously testifying 
that the state paid him, since such 
testimony would have tended to show 
whether there was bias against de- 
fendant. Ex parte Ford, 104 So. 840, 
213 Ala. 410 [gr cert 104 So. 8388, 20 
Ala.App. 663]. 


[c] Showing as to detectives’ com- 
pensation held improper, or properly 
refused.—(1) After a witness for the 
state had testified that he was a de- 
tective employed to secure evidence of 
violations of the liquor law, and re- 
ceived as compensation a salary paid 
by the detective agency with which 
he was connected, a refusal to permit 
him to be examined as to the amount 
of the salary was not error, where the 
result of the case would have no bear- 
ing on his future retention as an em- 
ployee. White v. State, 48 S.E. 941, 
121 Ga. 191. (2) In a homicide prose- 
cution, refusal to require a detective 
who had testified for the state to tes- 
tify on cross-examination how much 
he had been paid by the state for his 
services as a detective was not 4 
abuse of diScretion. State v. Lone, 
WLAN hose oD Vile ASD. 


{d] In other cases.—A detective 
should not be required to state on 
ecrogs-examination the amount of com- 
pensation received for work done in 
other cases, although the trial judge 
should allow the utmost latitude in 
ecross-examination. State v. Sedlacek, 
239 P. 1002, 74 Mont. 201. 


39. Citizens’ Savings Bank & Trust 


Likewise an inquiry into the bias or 
prejudice of the witness toward the victim of the 
crime should be related to the time of the crime.** 


Co. v. Fitchburg Mut. Fire Ins. Co., 
86 A. 1056, 87 Vt. 23. 


[a] In absence of any agreement 
to pay for his time, a witness who has 
testified that he expected to be paid 
all of his expenses cannot be asked 
how much he expects “for his time.’ 
Southern R. Co. v. State, (Ind.App.) 
72 N.B. 174. 


[b] Expert witnesses.—Where it _ 
appeared on cross-examination of ex- 
perts from other jurisdictions that 
they had no arrangement with the de- 
fendant insurance company regarding 
their compensation, the insurer might 
inquire what they expected to charge 
as bearing upon their interest. Citi- 
zens’ Savings Bank & Trust Co. v. 
Fitchburg Mut. Fire Ins. Co., 86 A. 
1056,=87 Vt. 23. 


40. See cases infra this note. 


[a] Showing held proper.—Where 
a state witness had shown more or 
less activity in employing attorneys 
to assist the prosecution, it was er- 
ror to refuse to permit accused to 
show on_ cross-examination what 
amount of money the witness had 
paid, or promised, for such purpose. 
Ham vy. State, 105 So. 390, 21 Ala.App. 
103; Hembree v. State, 101 So. 221, 20 
Ala.App. 181. 


[b] Showing held improper.— 
Where witnesses for the prosecution 
had testified that they, at their own 
expense, employed an attorney to as- 
sist in the prosecution, it was proper 
to exclude a further question as to 
how much they paid such assistant. 
Bally Us S016 S.Ct Hg 216s etikss 
662, 41 L.Ed. 300. 


41. Georgia Ry. & Power Co. v. 
Shaw, 102 S.E. 904, 25 Ga.App. 146; 
Higham v. Gault, 15 Hun (N.Y.) 383-7 
State v. McCann, 72 P. 1387, 43 On: 
155. But compare Hotchkiss v. Ger- 
mania EF. Ins: Co., 5 Hun (N.Y.) 90 
(holding that evidence to show that 
one of defendants’ witnesses had, 
some seven years before the trial, said 
that if he ever got a chance he would. 
give plaintiff hell, was properly re- 
ceived, as the law has fixed no time 
beyond which ill feeling on the part 
of a witness toward a party cannot be 
proved). 


[a] Proof of misconduct in the 
courtroom by plaintiff’s witnesses, in- 
dicating settled ill will towards de- 
fendants, may be put before the jury. 
Knapp v. Knapp, (Mo.) 183 S.W. 576. 


42. Consaul v. Sheldon, 52 N.W. 
1104, 35 Neb. 247; Pope v. State, 217 P. 
498, 24 Okl.Cr. 213; Missouri, etc., R. 
Co. v. St. Clair, 61 S:W. 666,21 “Mex: 
Civ.App. 345. See also State v. Dee, 14 
Minn. 35 (holding that a threat by a 
witness to kill defendant, uttered in 
November, is not too remote to be 
shown, as indicating the state of his 
paid, at the trial the following Octo- 

er). 


43. Vaughn v. State, 84 So. 879, 17 
Ala.App. 383; Bullington v. State, 69 
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Thus a showing of bias or hostility remote in point of 


time is improper in either case.*# 


[§ 1164] (7) Transfer or Release of Interest. 
Where a person has transferred or released his inter- 
est in property or a cause of action for the purpose 
of becoming a competent witness, this fact is prop- 


So. 319, 13 Ala.App. 61. 


44 Blackman v. State, 102 So. 147, 
20 Ala.App. 281 [cert den 102 So. 148, 
212 Ala. 248]; Bullington v. State, 69 
So. 319, 13 Ala.App. 61; Salle v. Mayer, 
27° P>518,.91:Cal. 1653, Smith. State, 
76 S.E. 647, 12 Ga.App. 13. 


[a] Boyhood fights.—That defend- 
ant and the state’s witness, while 
school boys, had many fights in which 
defendant cenquered, is too remote 
on which to base ill feeling and preju- 
dice, in the absence of facts showing 
continuance of such _ differences. 
Blackman v. State, 102 So. 147, 20 Ala. 
App. 281 [cert den 102 So. 148, 212 
Ala. 248]. 


45. U.S.—Tobey v. Leonards, 2 
Wall. 423, 17 L.Hd. 842 = 

Ky.—Steele’s Heirs v. Payne’s Heirs, 
2 A.K.Marsh. 187. 

La.—McLaughlin v. Sauve, 13 La. 
Ann. 99, 100. 

N.Y.—-Watkins v. Cousall, 1 E.D. 
Smith 65. 

S.C.—Kinloch vy. Palmer 8 S.C.L. 


216. 


Tex.—Trinity County Lumber Co. 
v. Denham, 30 S.W. 856, 88 Tex. 203. 


[a] “A party who assigus a claim, 
and becomes a witness. to prove it, 
places himself in a position where his 
evidence is to be looked at with more 
doubt than in other cases; and when 
such person is contradicted on a mate- 
rial matter, he cannot complain that 
eredit is withheld from him.” Wat- 
kins v. Cousall, 1 E.D.Smith (N.Y.) 
65, 


Interest in subject matter as affect- 
ing credibility see supra § 1148. 


46. U.S.—Morton v. U. S., 60 F.(2d) 
696 [cert den 53 S.Ct. 401, 288 U.S. 607, 
77 LiKd. 982]. 


Ala.—Goocher v. State, 149 So. 830; 
Clay County Abstract Co. v. McKay, 
147 So. 407, 226 Ala. 394; Hx parte 
Ford, 104 So. 840, 2138 Ala. 410 [gr 
cert 104 So. 8388, 20 Ala.App. 663]; 
Ratliff v. State, 102 So. 621, 212 Ala. 
410; Feore v. Trammel, 102 So. 529, 
212) Ala. 325; Drummond; v.. Drum- 
mond, 102 So. 112, 212 Ala. 242; Ford 
v. Bradford, 97 So. 55, 210 Ala. 48; 
Chandler v. Chandler, 85 So. 558, 204 
Ala. 164; Parker v. Newman, 75 So. 
479, 200 Ala. 108; Burton v. State, 69 
So. 913, 194 Ala. 2; Salm v. State, 8 
So. 66, 89 Ala. 56; Puckett v. State, 
132 So. 63, 24 Ala.App. 217; Stanfield 
v. State, 120 So. 467, 23 Ala.App. 60; 
Blanton v. Hutto, 118 So. 677, 22 Ala. 
App. 617; Gann v. State, 108 So. 269, 
21 Ala.App. 347; Herring v. State, 
101 So. 634, 20 Ala.App. 304 [cert gr 
on, other grounds 101 So. 636, 212 Ala. 
1]; Gilchrist v. State, 95 So. 197, 19 
Ala.App. 16 [cert den 95 So. 200, 208 
Ala. 690]; Tapscott y. State, 88 So. 
376, 18 Ala.App. 67; Todd v. State, 
69 So. 325, 13 Ala.App. 301; Terry v. 
State, 69 So. 370, 13 Ala.App. 115; 
Brooks vy. State, 62 So. 569, 8 Ala.App. 
277 [rev on other grounds 64 So. 295, 
Tp Ala, wis Pickett. v.. Mrost, 61.'So; 
476, 7 Ala.App. 443. 
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er to be considered as bearing upon his credibility.*® 


[§ 1165] 5. Cross-Examination for Purpose of Im- 


sion. 


Ark.—Stephens v. State, 284 S.W. 
LT Lele A Sal 


Cal.—People v. Pantages, 297 P. 890, 
212 Cal. 237; Wishon v. Globe Light, 
ete. UCONN RS 29079158 Cals 7 5 
Luhrs vy. Kelly, 7 P. 696, 67 Cal. 289; 
People v. Washburn, 286 P. 711, 104 
Cal.App. 662. See Van Valkenburgh 
v. Oldham, 108 P. 42, 12 Cal.App> 572 
(recognizing rule). 


Conn.—State v. Schleifer, 130 A. 


184, 102 Conn. 708. 


Fla.—Bonaparte v. State, 61 So. 633, 
65 Fla. 287; Telfair v. State, 47 So. 
863, 56 Fla. 104; Hampton v. State, 
394180, 421, 50 -Wila. 55. 


Ga.-—Atlantiec Coast Line R. Co. v. 
Powell, 56 S.H. 1006, 127 Ga. 805, 9 L. 
R.A.N.S. 769, 9 Ann.Cas. 553; Floyd 
v. Wallace, 31 Ga. 68 Kimbrough 
v. State, 7T0s%H?.127, Ga.App. 301. 


Tll.—People v. Todd, 133 N.E. 645, 
301 Ill. 85; Kizer v. Walden, 65 N.E. 
116, 198 Ill. 274 [rev 96 Tll.App. 593]; 
Collins v. Hayte, 50 Ill. 337, 99 Am.D. 
521; Kennedy v. Murphy, 112 I11.App. 
607; Illinois Cent. R. Co. v. Burke, 
112 Ill.App. 415. 


Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Perfect v. State, 141 N.E. 
52, 197 Ind. 401; Grose v. State, 149 N. 
KE. 722, 197 Ind. 331; Young v. State, 
141 N.E. 629, 194 Ind. 345; Pierson 
vy. State, 123 N.E. 118, 188 Ind. 239; 
Dotterer v. State, 88 N.E. 689, 172 Ind. 
357, 30 L.R.A.N.S: 846; Barnett v. 
Feary, 101 Ind. 95; Indiana Union 
Traction Co. v. Pheanis, 85 N.E. 1040, 
43 Ind.App. 653. 


Iowa.—Keeney v. Arp De La Gardee, 
235 N.W. 745, 212 Iowa 45; Holmes v. 
Rivers, 124 N.W. 801, 145 Iowa 702; 
State v. Bysong, 84 N.W. 505, 112 Iowa 
419. 


Kan.—State v. Tawney, 105 P. 218, 
81 Kan. 162, 135 Am.S.R. 355; Atchi- 
son, etc., R. Co. v. Blackshire, 10 Kan, 
477. 


Ky.—Cadle v. McHargue, 60 S.W. 
(2d): 9735) 249" Kye 38h Viledgeer ty; 
Davis, 33 S.W.(2d) 310, 2386 Ky. 432; 
Campbell v. Commonwealth, 28 S.W. 
(2d) 790, 234 Ky. 552; Fitzpatrick v. 
Commonwealth, 275 S.W. 819, 210 Ky. 
385; Hoover v. McCormick, 247 S.W. 
718, 197 Ky. 509; T. B. Jones & Co. v. 
Pelly, 128 S.W. 305. 


La.——State v. Webb, 103 So. 191, 157 
La. 858. 


Md.—Panitz v. Webb, 130 A. 913, 149 
Md. 75. 


Mass.—Commonwealth v. Mara, 153 
N.E. 798, 257 Mass. 198; Common- 
wealth v. Sansone, 147 N.E. 574, 252 
Mass. 71; Commonwealth v. Russ, 122 
N.E. 176, 232 Mass. 58. 


Mich.—Mears v. Cornwall, 40 N.W. 
931, 73 Mich. 78. 


Miss.—Cody v. State, 148 So. 627; 
Hardy v. State, 108 So. 727, 143 Miss. 
352; Upchurch v. State, 51 So. 810, 
96 Miss. 586. 


Mo.—Warner vy. Oriel Glass Co., 8 S. 
W.(2d) 846, 319 Mo. 1196, 60 A.L.R. 
448; Koenig v. Union Depot R. Co., 


*By WILLIAM G. BANNON (8§ 1165-1198). 


peachment*—a. In 
Cross-examination may properly be directed 
toward drawing from the witness evidence as to his 
interest, bias, or prejudice,*® at least where he has 


General—(1) General Discus- 


(3) SWs 2630p Lio, IO 6.955) bv Deron. 


Riek, (App.) 57 S.W.(2d) 7 


Neb.—Davis v. State, 70 N.W. 984, 
51 Neb. 301; Blenkiron v. State, 58 N. 
W. 587, 40 Neb. 11. 


N.J.—Klie v. Hollstein, 120 A. 16, 
98 N.J.Law 473; State v. Quinlan, 91 
A. 111, 86 N.J.Law 120. 


N.M.—Henderson v. Dreyfus, 191 P. 
442, 26 N.M. 548 


N.Y.—Di Tommaso v. Syracuse Uni- 
versity, 158 N.YiS.. 175, 172 App. Diy, 
34; Neumeyer v. Hooker, 116 N.Y.S. 
204, 131 App.Div. 592 [aff 93 N.H. 1126, 
199 N.Y. 591]; Matter of Mason, 14 
N.Y.S. 434, 60 Hun 46; Mills v. Sack- 
ett, 30 Hun 89. Compare In re But- 
ler’s Case, 1 City Hall Ree. 66 (holding 
that counsel has no right to put a 
question to a witness, the answer to 
which might impeach his own motives 
in procuring the institution of the 
prosecution, but this must be done by 
other testimony). 


N.C.—State v. Beal, 154 S.E. 604, 
199 N.C. 278; Riverview Milling Co. 
v. State Highway Commission, 130 S. 
E. 724, 190 N.C. 692; Bailey v. City of 
Winston, 72 S.E. 966, 157 N.C. 252. 


N.D.—Hellstrom v. First Guaran- 
tee Bank, 209 N.W. 212, 54 N.D. 166, 
45 A.L.R. 1487; States v. Mueller, 168 
N.W. 66, 40 N.D. 35; Stockwell v. 
Brinton, 142 N.W. 242, 26 N.D. 1. 


Okl.—Miller v. Territory, 85 P. 239, 
15 Okl. 422 [rev on other grounds 149 
F. 330, 79 C.C.A. 268, 9 Ann.Cas. 389]; 
Brixey v. State, 275 P. 655, 42 Okl.Cr. 
213; Durant v. State, 240 P. 1088, 32 
Okl.Cr. 288; Felice v. State, 194 P. 
251, 18'OkI.Cr. 313; .-Gilbert v. State, 
12'3) P! 1100; 129 Pr 67d SvOkKLCr ub4es 
cae Vv. ptate, T19) Pe 278. 6" @kLer 


Or.—State v. Lem Woon, 107 P. 974, 
112 P. 427, 57 Or. 482 [aff 33 S.Ct. 783, 
229 U.S. 586, 57.L.Ed. 1340]. 


Pa.—Lenahan v. Pittston Coal Min. 
Co., 70 A. 884, 221 Pa. 626; Fitzpat- 
rick v. Riley, 29 A. 783; 163 Paw 6by 
Commonwealth v. Colacino, 89 Pa. 
Super. 269; Commonwealth v. Stewart, 
65 Pa.Super. 409; Sitler v. Spring 
Garden Mut. F. Ins. Co., 14 York Leg. 
Rec. 153 [rev on other grounds 18 Pa. 
Super. 139]. 


R.I.—Saunders v. 
824, 52 RI... 221. 


S.D.—Hanson vy. Red Rock Tp., 63 
N.W. 156, 7 S.D. 38; Wendt v. Chi- 
pe ae Ct bts COs, IO SNE On ae See 


Kenyon, 159 A. 


Tex.—Wentworth v. Crawford, 11 
Tex, 1273 4S: Hwkoressié& Conv. Dyer, 
(Civ. App.) 49 S.W.(2d) 986; Bobbitt 
v. Bobbitt, (Civ.App.) 223 S.W. 478; 
Miller v. Freeman, (Civ.App.) 127 S 
W..' 302; Hamilton v. Dismukes, 115 
S.w. 1181, 53 Tex.Civ.App. 129; Sim- 
mons v. State, 40. S.W. (2d) 804, 118 
Tex.Cr. 519; Jongs v. State, 17 S.W. 
(2d) 1059, 112 Tex.Cr. 625; Daniels 
v. State, 255 S.W. 444, 95 Tex.Cr. 649; 
Burge v. State, 167 S.w. 63, 78 Tex. 
Cr b05s invin sy. States. 1438 S.-W. 589, 
67 Tex.Cr. 108; Pope v. State, 143 S.W. 
611, 65 Tex.Cr. 51; O’Neal v. State, 122 
S.W. 386, 57 Tex. Cr. 249. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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testified to matters material to the issues.47 
erable latitude is allowed in this regard.*® 
to the rule that the extent of cross-examination is 
largely within the discretion of the trial court,*® 
cross-examination in respeet of matters here consid- 
ered is usually regarded as a matter of right,®° as, 


Utah.—Olson v. Oregon Short Line 
R. Co., 68 P. 148, 24 Utah 460. 


Vt.—Vermont Farm Mach. Co. v. 
Batchelder, 35 A. 378, 68 Vt. 430. 


Va.—Bath Hardwood Lumber Co. v. 
Back Creek Mountain Corporation, 125 
S.E. 218, 140 Va. 280. 


Wash.—Perry v. Centralia, 
802, 50 Wash. 670. 


W.Va.—State v. Garr, 63 S.E. 766, 
65 W.Va. 81. 


Wis.—kKlatt v. N. C. Foster Lumber 
Co., 73 N.W. 563, 97 Wis. 641; Suit 
v. Bonnell, 33 Wis. 180. 


Wyo.—State v. Radon, 
alae 
fa] Bias of witness, however 


superinduced, is the subject of legiti- 
mate inquiry on cross-examination. 


Hie se 


19 P.(2d) 


Shores v. State, (Ala.App.) 146 So. 
537. 
[b] Statute declaratory of com- 


mon law.—The provision of Code 
(1906) § 1923, that any witness may 
be examined touching his interest in 
the case, is merely declaratory of the 
common law. McClelland v. State, 
54 So. 251, 98 Miss. 735. 


[ec] Party to action.—It has been 
held or recognized that the above rule 
applies to a party who is a witness. 
Pickett v. Frost, 61 So. 476, 7 Ala. 
App. 443; Hamilton v. Dismukes, 115 
S.W. 1181, 53 Tex.Civ.App. 129. 


[d] Witness for prosecution.—(1) 
It has been held or recognized that 
the above rule applies to a witness for 
the prosecution in a criminal case 
(Morton v. U. S., 60 F.(2d) 696 [cert 
den 53 S.Ct. 401, 288 U.S. 607, 77 L. 
Ed. 982]; Puckett v. State, 133 So. 
63, 24 Ala.App. 217; Stephens v. State, 
2845 SVT, e VTD Ark. WL, ~pReopley v. 
Pantages, 297 P. 890, 212 Cal. 237; 
Stewart v. State, 50 So. 642, 58 Fla. 
97; Pryor v. State, 257 P. 335, 37 Okl. 
Cr. 102; State v. Radon, (Wyo.) 19 P. 
(2a) 177), (2) including the complain- 
ing witness (Shores v. State, (Ala. 
App.) 146 So. 587). 


[e] Witness for accused.—It has 
been held or recognized that the above 
rule applies to a witness for accused 
in a criminal case. Ratliff v. State, 
102.80, /621,. 212 Ala. 4105" Haney ‘v. 
State, 101 So. 583, 20 Ala.App. 236 
[cert den 101 So. 537, 211 Ala. 614]; 
Russell v. State, 97 So. 845, 19 Ala. 
App. 425; Gilchrist v. State, 95 So. 
197, 19 Ala.App. 16 [cert den 95 So. 
200, 208 Ala.App. 690]; Todd v. State, 
69 So. 325, 13 Ala.App. 301; “Brooks 
v. State, 62 So. 569, 8 Ala.App. 277 
[rev on other grounds 64 So. 295, 185 
Ala. 1]; State v. Schleifer, 130 A. 184, 
102 Conn. 708; State v. Webb, 103 So. 
191, 157 La. 858; Hardy v. State, 108 
So. 727, 143 Miss. 352; State v. Wag- 
ner, 279 S.W. 23, 311 Mo. 391; Brixey 
vo State,.275) P..655,..42--Ok1- Crs 218; 
Felice v. State, 194 P. 251, 18 Okl.Cr. 
313; Barrow v. State, 188 P. 351, 17 
Ok1.Cr. 340, 9 A.L.R. 207; State v. Lem 
Woon,, 107, PB. 924, 112. -P. 427, 57.0Or 
482 [aff 33 S.Ct. 783, 229 U.S. 586, 57 
L.Ed. 1340]; Simmons v. State, 40 
S.W.(2d) 804, 118 Tex.Cr. 519; Jones 
vy. State, 17 S.W.(2d) 1059, 112 Tex: 
Cr. 625; Daniels v. State, 255 S.W. 
444, 95 Tex.Cr. 649; McDaniel v. State, 
237 S.W. 292, 90 Tex.Cr. 636; Dugan 
v. State, 199 S.W. 616, 82 Tex.Cr, 422; 
Green y. State, 154 S.W. 1003, 69 Tex. 


: 


Consid- 
Subject 


Cr. 485; Irvin v. State, 148 S.W. 589, 
67 Tex.Cr. 108; State v. Linden, 17 P. 
(2d) 635, 171 Wash. 92. 


47. Luhrs v. Kelly, 
Cal. 289. 


4s. Ala.—Hackins y. State, 103 So. 
468, 212 Ala. 606; Patton v. State, 72 
So. 401, 197 Ala. 180; Whitsett v. 
Blue, 54 So. 677, 172 Ala. 256; Haney 
v. State, 101 So. 533, 20 Ala.App. 236 
[cert den 101 So. 537, 211 Ala. 614]; 
Gray v. State, 98 So. 818, 19 Ala.App. 
550; Russell v. State, 97 So. 845, 19 
Ala.App. 425. 


Cal.—People v. Pantages, 
890, 212 Cal. 237. 


Fla.—Bonaparte v. State, 61 So. 633, 
65 Fla. 287; Stewart v. State, 50 So. 
642, 58 Fla. 97; Fields v. State, 35 So. 
185, 46 Fla. 84; Driggers v. State, 20 
So. 758, 38 Fla. 7. 


Ga.—Atlanta, ete., Air-Line R. Co. 
payee RAS, 58 S.E. 258, 1 Ga.App. 
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Ill.—Illinois Cent. R. Co. v. Black, 
133 Ill.App. 84. 


gree meee v. Adams, 14 La.Ann. 


Miss.—Cody v. State, 148 So. 627; 
McClelland v. State, 54 So. 251, 98 
Miss. 735. 


Mo.—State v. Steele, 126 S.W. 406, 
226 Mo. 583; Gordon v. Kansas City 
ayaa R. Co., 121 S.W. 80, 222 Mo. 


N.D.—State v. Hakon, 129 N.W. 234, 
21 N.D. 133. 


Okl.—Nowlin v. State, (Cr.),3 P. 
(2d) 916. ; 
Or.—State v. Winfree, 299 P. 1005, 


136 Or, 531. 


Pa.—Commonwealth v. Viscosky, 83 
Pa.Super. 96. 

S.C.—State v. 
ise, Lis sSCl 190 


Tenn.—Union Traction Co. v. Todd, 
(App.) 64 S.W.(2d) 26. 


Tex.— Page v. Thomas, (Civ.App.) 
47 S.W.(2d) 894; San Angelo Water, 
Light & Power Co. v. Baugh, (Civ. 
App.) 270 S.W. 1101; Green v. State, 
IWS, Wi 933,554. lhex.Cry Sy 


Wash.—Williams v. Spokane Falls, 
etc., R. Co., §4 P. 1129, 42 Wash. 597, 
$7 P. 491, 44 Wash. 363. 


[a] Witness for accused.—In cases 
in which the cross-examination of a 
witness for accused in a criminal case 
was involved, the above rule has been 
recognized. Driggers v. State, 20 So. 
758, 38 Fla. 7; Fallow v. State, 210 
P. 309, 22 Okl.Cr. 89; State v. Wine- 
free, 299-1005, 136 Or. 538i, 


[b] Witness for prosecution.—In 
the case of an accomplice who testi- 
fies for the prosecution in a criminal 
case, very wide latitude is permitted. 
Commonwealth v. Viscosky, 83 Pa.Su- 
per. 96. 


49, See infra § 1170. 


50. Jowa.—Bond v. Lotz, 243 N.W. 
586, 214 Iowa 683. 


Mass.—Commonwealth v. Sansone, 
147 N.E. 574, 252 Mass. 71; Common- 
wealth v. Russ, 122 N.B. 176, 232 
Mass. 58. 


Mo.—Gurley v. St. Louis Transit 


Thompson, 110 S.E. 


for example, in the ease of a witness for the prose- 
eution in a criminal case,®! and, according to some 
cases, this right includes considerable range or lati- 
tude in the eross-examination.®? 
authority for the view that the right to show the bias 
of a witness by cross-examination exists only when 


There is, however, 


Co. of St. Louis, (App.) 259 S.W. 895. 


(Civ.App.) 49 S.W.(2a) 986: Jones v. 
State, 17° S.W.(2d) 1059, 112 Tex.Cr. 
ar Morris v. State, (Cr.) 211 S.W. 
784. 


Va.—Bath Hardwood Lumber Co. v. 
Back Creek Mountain Corporation, 125 
S.E. 218, 140 Va. 280. 


See Chapman vy. Rose, 237 P. 708, 
135 Wash. 248 (recognizing rule). 


i[a] Reasonable cross-examination, 
to show bias and prejudice, is a mat- 
ter of right. Commonwealth v. San- 
sone, 147 N.E. 574, 252 Mass. 71; Com- 
monwealth v. Russ, 122 N.B. 176, 232° 
Mass. 58. 


51. Ala.—Spain v. State, 139 So. 
575, 24 Ala.App. 599; Puckett v. State, 
133 So. 638, 24 Ala.App. 217; Craven 
v. State, 111 So. 767, 22 Ala.App. 39. 


Ariz.—Gibbs v. State, 293 P. 976, 37 
Ariz. 2738, 74 A.L.R. 1105. 


Fla.—Furlow v. State, 73 So. 362, 
72 Fla. 464. 


pi Sieer am ieae v. State, 248 S.W. 
92. 


N.D.—State v. Pellet, 204 N.W. 983, 
53 N.D. 183. 


Okl.—Pryor v. State, 257 P. 335, 87 
Okl.Cr. 102; Stanfield v. State, 235 
P. 256, 30 Okl.Cr. 82; Gilbert v. State, 
129 -P.° 671, 8 Okl.Cr. 543: Henry v. 
State, 119 P. 278, 6 Okl.Cr. 430. 


Pa.—Commonwealth v. Colacino, 89 
Pa.Super. 269; Commonwealth vy. 
Stewart, 65 Pa.Super. 409. 


Porto Rico.—Peo. v. Munoz, 29 Por-- 
to Rico 486. 


Tex.—Morris v. State, 211 S.W. 784, 
85 Tex.Cr. 275; Pope v. State, 143 S: 
W. 611, 65 Tex.Cr. 51; O'Neal v. State; 
122 N.W. 386,.57 Tex.Cr. 249. 


Me ey v.| Radon, 119 P.(2d) 


See Commonwealth v. Russ, 122 N. 
BH. 176, 282 Mass. 58 (apparently rec- 
ognizing rule). 


[a] Substantial right.—Denial of 
fair latitude in cross-examination of 
a state’s witness, to show that his 
testimony in chief was biased, is de- 
nial of a substantial right and safe- 
guard essential to a fair trial. State 
v. Radon, (Wyo.) 19. P.(2d) 177. 


[b] Accomplice.—Accused has the 
right to cross-examine an accomplice 
who is a witness for the prosecution. 
Gibbs. v. State, 293 P. 976, 37 Ariz. 273, 
74 A.L.R. 1105; State v. Feller, 204 
N.W. 9838, 53 N.D. 183. 


52. Ala. State, (App.) 
146 So. 537, 25 Ala.App. 351; Spain 
v. State, 139 So. 575, 24 Ala.App. 599. 

Fla.—Nelson v. State, 128 So. 1, 99 
Fla. 1032. 


Ga.—Smith v. State, 131 S.E. 163, 
161 Ga. 421; Griffin v. State, 89 S.B, 
537, 18° Ga. App. 462. 


Mich.—Connor v. McRae, 160 N.W. 
479, 193 Mich. 682. 


Mo.—Kingston v. Roberts, 157 S.W. 
1042) 173 Mo. App. 69; State v. Decker, 
1438 Sw. 544, 161 Mo.App. 396. 


Mont.—State v. Ritz, 211 PB. 298, 65 
Mont. 180. 


N.Y.—Raught v. Weed, 155 N.Y.S 
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such witness has testified as to material matters.°* 
The view has been expressed that matters elicited on 
cross-examination to show interest, bias, or preju- 
dice should be received with great caution in order 
to avoid the improper introduction of prejudicial 
matter,®* and a question, the evident purpose of 
which is to insult and degrade the witness®® or to re- 
fleet on the witness without apparent cause,°® is prop- 
erly excluded, and to permit an examination which 
tends to east undue opprobrium on the witness®’ or 
which, in a criminal ease, results in the violation of a 
rule against the admission of evidence of other 
offenses®* is improper. So a question containing a 
covert insinuation of improper conduct on the part 
of the female witness to whom it is addressed is not 
a proper question unless the part containing the in- 
sinuation is necessary to elicit information as to 
animus.°® The mere fact, however, that in the 
answers on cross-examination of a witness for the 
prosecution for the purpose of showing his bias and 
prejudice against accused there appears matter tend- 
ing to show another illegal act on the part of ac- 
cused does not render the cross- examination per, 
roneous.°° 


169 Cal. 
[a] 


eee? 170 App.Div. 188, 15 Mills Surr. 404. 
5 


WITNESSES 


Witness for accused.—A wit- 
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Relation to, and feeling in respect of, subject mat- 
ter or case. Apart from any prejudice or feeling as 
to the parties,®! it is proper to elicit on cross-exam- 
ination the feclings*®? or attitude or relation®® of the 
witness to the case or cause, or to the subject matter 
of the action or procecding*®* or of his testimony.®*® 


Distinguishable from impeachment. It has been 
said that ecross-examination of a witness to show 
bias, hostility, or spirit of revenge is entirely sep- 
arate from impeachment>®® 


Identification of impeached witness. It is not im- 
proper to ask an impeached witness, for purposes of 
identification, when recalled for further examination 
on another day, whether he is the.same witness as to 
whom the impeaching testimony was given.®? 


Existence of insurance or other indemnity.® 
Facts tending to show interest or bias on the part 
of a witness for defendant in a civil action may be 
elicited on cross-examination notwithstanding there 
is a disclosure that defendant is protected by insur- 
ance,®® at least where the existence of Insurance is 


66. Vassar v. Chicago, B. & Q.-R. 
Co., 226 N.W. 189, 121 Neb. 140, 74 A. 


N.D.—State v. Pellet, 204 N.W. 983, 
53 N.D. 183. 

Okl.—Tallon v. State, 210 P. 
OkUGrs Ot 


And see cases supra note 48. 


[a] Interest of party.—Consider- 
able Jatitude should be allowed in 
cross-examination of a party to as- 
certain whether his testimony is af- 
fected by his interest. Connor v. Mc- 
Rae, 160 N.W. 479, 193 Mich. 682. 


{b] Witness for prosecution.—(1) 
The above rule has been recognized in 
respect of the cross-examination of a 
witness for the prosecution in a crim- 
inal case. Spain v. State, 139 So. 575, 
24 Ala.App. 599; People v. Pantages, 
297 P. 890, 212. Cal. 237; Stewart v. 
State, 50 So. 642, 58 Fla. 97; State v. 
Decker, 143 S.W. 544, 161 Mo.App. 544. 
See State v. Steele, 126 S.W. 406, 226 
Mo. 583 (apparently recognizing rule). 
(2) Great latitude should be permitted 
in the cross-examination of an ac- 
complice. Spain v. State, supra; State 
v. Ritz, 211 P. 298, 65 Mont. 180; State 
v. Pellet, 204 N.W. 983, 53 N.D. 183. 


309, 22 


BS Wwubrs, vy. Kelly, 7 -P. 69.650 6.7 
Cal. 289 

54, Jones v. State, 17 S.W.(2d) 
1059, 112 Tex.Cr. 625. 

55. State v. Biggs, 123 P. 410, 45 
Mont. 400. 

[a] No basis for claim of bias.— 


On a trial for larceny of live stock, 
from a corporation for which a wit- 
ness for the prosecution was employ- 
ed as a stock inspector, a question 
asked the witness on cross-examina- 
tion, as to whether he had not been 
employed to ‘“‘put up a job” on accus- 
ed was properly excluded as insulting, 
where there was no evidence to show 
that the witness was engaged in any 
such criminal conspiracy. State v. 
Biggs, 123 P. 410, 45 Mont. 400. 


56. Chapman vy. Rose, 237 P. 708, 
135 Wash. 248. 

57. Hall v. State, 130 So. 531, 24 
Ala.App. 75 [cert den 130 So. 5338, 222 
Ala. 26]. 


58. People v. Vertrees, 146 P. 890, 


ness for accused in a prosecution for 
burglary admitting his interest in the 
case should not have been cross-exam- 
ined, further to show his bias, as to 
the forgery of a check by accused not 
connected with the burglary charged. 
Pegplg v. Vertrees, 146 P. 890, 169 Cal. 
404. 


59. People v. Wyatt, 104 P. 12, 11 
Cal.App. 120. 


60. Jones v. United States, 179 F. 
584, 103 C.C.A. 142. 
[a] Thus, where, on cross-exam- 


ination of a witness for the prosecu- 
tion in a criminal case, it was sought 
to discredit his testimony by showing 
his hostility to defendant, the fact 
that his answers, admitting and ex- 
plaining such hostility, tended to 
show that defendant had committed 
other illegal acts did not entitle de- 
fendant to have them stricken out. 
Hones Vel Wel Sad oee, coeds, 103 rCeA. 


61. Relations to, and feelings to- 
ward, parties in general see infra § 
1167. 


62. Ex parte State, 74 So. 366, 199 
Ala. 255; State v. Sam, 53 N.C. 150. 


63. Panitz v. Webb, 130 A. 913, 149 
Md. 75; Cambeis v. Third Ave. R. Co., 
20 N.Y.S. 633, 1 Mise. 158; In re Ester- 
brook’s Hstate, 75 A. 1, 83 t.5122 9. 
See Ex parte State, 74 So. 366, 199 Ala. 
255 (where certain cross-examination 
was not reversible error). 


64. Harper v. Lamping, 33 Cal. 641; 
Boyett v. State, 84 S.E. 613, 16 Ga. 
App. 150. 


[a] Criminal case.—‘‘Any ques- 
tions tending to make clear the point 
of view or attitude of a witness as to 
the gravity or unimportance of the 
offense under investigation, if the 
same are proper and germane and 
tend to elucidate the feelings or bias 
of the witness, may affect, his credi- 
bility and should be permuited, since 
the right of cross-examination should 
not be abridged.”” Boyett v. State, 84 
S.E. 613, 16 Ga.App. 150, 151. 


65. Holdridge v. Lee, 52 N.W. 265, 
3 S.D. 134. 


L.R. 1154, 


67. Sylvester v. State, 35 So. 142, 
46 Fla. 166. 


68. Bringing out existence of in- 
surance in general see Trial § 111. 


69. U.S.—Wabash Screen Door Co. 
v. Black, 126 F. 72k, 


Colo.—Vindicator Consol. Gold Min. 
Co. v. Firstbrook, 86 P. 313, 36 Colo. 
498, 10 Ann.Cas. 1108. 


Idaho.—Curtis v. Ficken, 16 P.(2d) 
977, 52 Idaho 426. See Stone v. Bon- 
ners Lumber Co., 92 P. 363, 13 Idaho 
384 (holding that the examination of 
a certain witness was not improper). 


Ind.—Grossnickle v. Avery, (App.) 
152 N.BH. 288, 154 N.E. 395. 


Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 482, 


Mass.—Dempsey v. Goldstein, 121 
N.E. 429, 231 Mass. 461. 


Miss.-—Mississippi Ice & Utilities 
os v. Pearce, 134 So. 164, 161 Miss. 


Mo.—Snyder v. Wagner Electric 
Mfg. Co., 223 S.W. 911, 284 Mo. 285, 
See Paepke v. Stadelman, 300 S.W. 
845, 222 Mo.App. 346 (apparently rec- 
ognizing rule). 


N.Y.-—Hummel v. Ll. S. Fischl’s Son, 
Inc., 162 N.Y.S. 150, 175 App.Div. 489; 
Di Tommaso v. Syracuse University, 
158 N.Y.S. 175, 172. App. Div.. 34 [aff 112 
N.E. 1057, 218 N.Y. 640]. 


Or.—Fletcher v. Saunders, 
276, 132 Or. 67. 


Tex.—S. H. Kress & Co. v. Dyer, 
(Civ.App.) 49 S.W.(2d) 986. See Page 
v. Thomas, (Civ.App.) 47 S.W.(2d) 894 
(where cross-examination did not con- 
stitute error). 


Vt.—Cody v. Lang, 115 A. 140, 95 Vt. 
287; Raymond v. Rutland Ry., Light 
& Power Co., 98 A. 909, 90 Vt. 373. 


Wash.—Moy Quon v. M. Furuya Co., 
143 P. 99, 81 Wash. 526. See Shoe- 
maker y. Bryant Lumber & Shingle 
Mills"Go., > 68° 4P.. 380, 6 2% Wash? 637 
(where cross-examination of a wit- 
ness was not erroneous). 
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incidentally shown,’ provided, it seems, it does not 
appear that it is sought by the cross-examination to 
circumvent the general rule against the disclosure of 
There is, however, authority for the 
view that an inquiry may not be sustained on the 
alleged ground that it is designed to show the in- 
terest of a witness for defendant, where it is appar- 
ent that it is actually designed to elicit the facet that 
defendant has taken a bond of indemnity.*? 


[§ 1166] (2) Nature and Extent of Interest. 
witness may be questioned as to his interest in the 


insuranee.*! 


Wis.—Martell v. Kutcher, 216 N.W. 
522, 195 Wis. 19. 


See Jessup v. Davis, 211 N.W. 190, 
115 Neb. 1, 56 A.L.R.-1403 (apparently 
recognizing rule). 


[a] Fact that existence of insur- 
ance is necessarily disclosed does not 
render cross-examination improper. 
Curtis v. Ficken, 16 P.(2d) 977, 52 
Idaho 426. 


70. Murray v. Jackson, 24 S.W.(2d) 
960, 180 Ark. 1144; Warner v. Oriel 
Giass Co., 8 S.W.(2d) 846, 319 Mo. 
1196, 60 A.L.R. 448; Bryant v. Welch 
Furniture Co., 119° S.E. 823, 186 N.C. 
441; Lenahan vy. Pittston Coal Mining 
Cos, 70" AS $84 224 Pa 626: 


[a] Defense by insurance com- 
pany.—Cross-examination of a wit- 
ness, showing bias and interest, was 
proper notwithstanding it chanced to 
show that an insurance company was 
back of the defense. Murray v. Jack- 
son, 24 S.W.(2d) 960, 180 Ark. 1144; 
Warner v. Oriel Glass Co., 8 S.W.(2d) 
846, 319 Mo. 1196, 60 A.L.R. 448. 


71. Fletcher v. Saunders, 284 P. 
278. 122 Or #7. See Robbins v. Olson- 
Schmidt Const. Co., (Mo.App.) 215 S. 
W. 779 (where, however, there was no 
reversible error); Frahm vy. Siegel- 
Cooper Co., 116 N.Y.S. 90, 131 App.Div. 
747 (where cross-examination consti- 
tuted error). 


72. Hughes v. Detroit, 126 N.W. 
214, 164 Mich. 288, 137 Am.S.R. 504. 


[a] Action against municipal cor- 
poration.—Where, in an action against 
a city for injuries to a pedestrian on 
a street which was being paved, a wit- 
ness for the city testified to his in- 
terest in the profits under the contract 
for the paving, a question asked him 
as 10 an indemnity bond given by the 
contractors could not be sustained as 
cross-examination to show his inter- 
est, but was improper as showing that 
the city had taken an indemnity bond. 
Hughes v. Detroit, 126 N.W. 214, 161 
Mich. 283, 137 Am.S.R. 504. 


73. Ala.—Weaver v. State, 
179, 17 Ala.App. 506. 


Cal.—People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881. 


Colo.—Tollifson v. People, 112 P. 
794, 49 Colo. 219; Vindicator Consol. 
Gold Min. Co. v. Firstbrook, 86 P. 313, 
36 Colo. 498, 10 Ann.Cas. 1108. 


Conn.—Nesbit v. Crosby, 51 A. 550, 
74:Conn. 554; Dore v. Babcock, 44 A. 
736, 72 Conn. 408. 


D.C.---Crook v. International Trust 
Co., 32 App.D.C. 490. 


Fla.—Killingsworth v. State, 105 So. 
834, 90 Fla. 299. 


Idaho.—Steve v. Bonners Ferry 
Lumber Co., 92 P. 363, 13 Idaho 384. 


Ijl.—People v. McGovern, 138 N.E. 
632, 307 Ill. 373; Kizer v. Walden, 65 
N.E. 116, 198 Ill. 274 [rev 96 I]l.App. 
593]; Illinois Central R. Co. v. Black, 
183 Ill.App. 84; People v. Peltz, 143 
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86 So. 


: 
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A 


Tll.App. 181; Illinois Central R. Co. v. 
Black, 133 IllApp. 84; National 
BHnameling, ete., Co. v. Fagan, 115 Ill. 
App. 590. 


Ind.T.—Isaac v. U. S., 104 S.W. 588, 
TAT 296; 


Iowa.—State v. Seery, 105 N.W. 511, 
129 Iowa 259; Harrington v. Ham- 
burg, 52 N.W. 201, 85 Iowa 272. 


La.—State v. Graziani, 121 So. 872, 
168 La. 297. 


Mich.—De Haan v. Winter, 247 N.W. 
151, 262 Mich. 192; Buxton v. Ains- 
worth, 116 N.W. 1094, 153 Mich. 315; 
Schloss v. Estey, 72 N.W. 264, 114 
Mich. 429. 


Mont.—Frank v. Symons, 88 P. 561, 
$5 Mont. 56; Gallick v. Bordeaux, 56 
P. 961, 22 Mont. 470. 

Neb.—Blenkiron v. State, 58 N.W. 
587, 40 Neb. 11; Olive v. State, 7 N.W. 
444, 11 Neb. 1. 

Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 

N.J.—Devicenzo v. John Sommer 
Faucet Co., 94 A. 573, 87 N.J.Law 645. 


N.Y.—Hunter v. Wetsell, 84 N.Y. 
549, 88 Am.R. 544 [aff 17 Hun )185]; 


Vaughn v. Westover, 2 Hun 43, 4 
Thomps.&C. 316; Sissinch v. Bern- 
hardt,=6i) NiYaSy. 110%, 29) Mise. 652: 


Hirsch v. American Dist. Tel. Co., 92 
NAYS. 7942 Hi. Bes Taylor &- Conv, 
Metropolitan St. R. Co., 84 N.Y.S. 282. 


Okl.—-Miller v. Territory, 85 P. 239, 
15 Okl. 422 [rev on other grounds 149 
F. 330, 79 C.C.A. 268, 9 Ann.Cas. 389]; 
paon v. State, 210 P. 309, 22 Okl.Cr. 
89. 


Or.—State v. Olds, 22 P. 940, 18 Or. 
440. 


Pd geen Rr v. Repp, 19 Pa.Super. 
437. 


Porto Rico.—Peo. v. Munoz, 29 Por- 
to Rico 486. 


Tenn.—Union Traction Co. v. Todd, 
(App.) 64 S.W.(2d) 26. 


Tex.—San Antonio v. Porter, 59 S. 
W. 922, 24 Tex.Civ.App. 444. 


Wash.—State v. Temby, 19 P.(2da) 
661, 172 Wash. 131; State v. Mooney, 
16 P.(2d) 455, 170 Wash. 260; Shoe- 
maker v. Bryant Lumber & Shingle 
Co., 68 P. 380, 27 Wash. 637. 


Wis.—Phecenix Ins. Co. v. Sholes, 20 
Wis. 35s e 


See Hartzell v. Wagner, 152 N.W. 
693, 35 S.D. 472 (apparently recogniz- 
ing rule). 


[a] Acquittal of accused.—Cross- 
examination of a witness for accused 
in a criminal prosecution for the pur- 
pose of showing that such witness 
was interested in the acquittal of ac- 
cused is permissible. Nicholas vy. 
State, 31 S.W.(2d) 527, 182 Ark. 309. 


[b] Conviction of accused.—It is 
permissible to show the interest of a 
witness for the prosecution in obtain- 


Belief as to interest. 
properly directed to the interest of the witness as 
he understands it at the time when he testifies, even 
though he is mistaken as to such interest.*® 


Extent of interest. 
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result or outcome of,7* or the subject matter of,’* the 
suit or proceedings in which such witness testifies, 
and under certain circumstances the refusal to per- 
mit cross-examination as to the interest of the wit- 
ness in the result or outcome may constitute error.’® 


The ecross-examination is 


It is permissible by cross- 


ing a conviction. People v. Fleming, 
136 P. 291, 166 Cal. 357, Ann.Cas.1915B 
881; Tollifson v. People, 112 P. 794, 
49 Colo. 219; People v. Peltz, 143 Ill. 
App. 181; State v. Seery, 105 N.W. 
511, 129 Iowa 259; Blenkiron v. State, 
58 N.W. 587, 40 Neb. 11. 


[ec] Extent of cross-examination. 
—According to some cases in cross- 
examination for the purpose of show- 
ing the witness’ interest in the result 
or outcome of the case, great latitude 
(1) may (Tollifson v. People, 112 P. 
794, 49 Colo. 219; Blenkiron v. State, 
58 N.W. 587, 40 Neb. 11; Union Trac- 
tion Co. v. Todd, (Tenn.App.) 64 S.W. 
(2d) 26) (2) and should be (Tollifson 
v. People, supra; State v. Collins, 5 
P. 368, 33 Kan. 77; Blenkiron v. State, 
supra) allowed. 


[d] In Mississippi the statutory 
provision (Code [1906] § 1923), that 
any witness may be examined touch- 
ing his interest in the cause is merely 
declaratory of the common law. Mc- 
Clelland v. State, 54 So. 251, 98 Miss. 
735. 

[e] In Missouri (1) the above rule 
has been recognized or applied. State 
v. Ryland, 25 S.W.(2d) 109, 324 Mo. 
714; State v. Turlington, 15 S.W. 141, 
102 Mo. 642. (2) By virtue of a statu- 
tory provision that the interest of a 
witness may be shown for the pur- 
pose of affecting his credibility [Rev. 
St. (1919) § 5410], the interest of a 
witness in the result of a proceeding 
may be shown by cross-examination. 
Gary v. Averill, 12 S.W.(2d) 747, 321 
Mo. 840; Koenig v. Union Depot Rail- 
way Co., 73 S.W. 637, 173 Mo. 698. (3) 
Aside from such statute. the interest 
of a witness in the result of a suit 
may be shown. Koenig v. Union De- 
pot Railway Co., supra. (G4) inkra: 
prosecution of a deputy constable for 
murder committed in executing a levy, 
the state could cross-examine a jus- 
tice of the peace as to interest. State 
v. Ryland, 25 S.W.(2d) 109, 324 Mo. 
714. 


74 Devicenzo v. John Sommer 
Faucet Co., 94 A, 573, 87 N.J.Law 645. 


75. People v. Fleming, 136 P. 291, 
NGG Calm 357,10 Anm Casi labs 7sisiles 
Blenkiron v. State, 58 N.W. 587, 40 
Neb. 11; Morris v. State, 211 S.W. 784, 
85 Tex.Cr. 275. See State v. Panelli, 
79 A. 1064, 81 N.J.Law 346 (apparent- 
ly recognizing rule). 


76. Marschall v. Laughran, 47 Ill. 
App. 29 (holding that in an action un- 
der the Dram-Shop Act by a widow to 
recover for the death of her husband, 
the president of the liquor dealers’ 
association, a witness for defendant, 
was properly cross-examined as to his 
interest in the suit, and, where he 
testified that the association contrib- 
uted to the defense, and would have 
to pay any judgment that might be 
recovered, the fact that he was mis- 
taken, and that the association would 
not have to pay the judgment, did not 
affect the propriety of the cross-ex- 
amination). 
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examination to show the extent of a witness 
est,’7 in the result or outcome of*® the suit or pro- 
ceeding in which such witness testifies, and under 
certain circumstances it may be error to refuse to 


permit such showing.7® 


Failure to show interest rendering witness incom- 
petent: Where a party has excepted to the compe- 
tency of a witness on the ground of interest in the 
event of the suit, and has made an unsuccessful at- 


77. Sullivan v. Miller, 140 So. 606, 
224 Ala. 395; Wadlace v. Kopen- 
brink,-f19 P. 579, 31 Okl. 26; Lenahan 
v. Pittston Coal Mining Co., 70 A. 884, 
221 Pa. 626; Bath Hardwood Lumber 
Co. v. Back Creek Mountain Corpora- 
tion, 125 S.B. 213, 140 Va. 280. Com- 
pare Goss Printing-Press Co. v. Scott, 
89 F. 818 (where the court said that 
it does not follow that the weight to 
be attached to a witness’ testimony 
Naa with the amount of his inter- 
est 


[a] Reason for rule.—An inconse- 
quential interest in a case might not 
be regarded as sufficient to bias a wit- 
ness, “whereas a large interest would 
lead the jury to believe that his evi- 
dence was not reliable. Wallace v. 
Kopenbrink, 119 P. 579, 31 Okl. 26. 


78. Cal.—People v. Fleming, 136 P. 
291, 166 Cal. 357, Ann.Cas.1915B 881. 


N.Y.—Cody v. Bradshaw, 22 N.E. 
Syda 116 NY” USS san bgleewe oan Ath ates 
v. New York Cent., Ctr, Fs COnn, GING 
BYeROOie 


Tex.—Antonio v. Porter, 59 S.W. 
922, 24 Tex.Civ.App. 444. 
Wash.—McCowan v. Northwestern 


Siberian Co., 84 P. 614, 41 Wash. 675. 


W.Va.—Moats -v. Rymer, 18 W.Va. 
642, 41 Am.R. 703. 

79. Ala.—Sullivan 
So. 606, 224 Ala. 395. 

Mich.—People v. Drolet, 121 N.W. 
291, 157 Mich. 90. 


Neb.—Blenkiron v. State, 
587, 40 Neb. 11. 

N.Y.—Strawbridge v. Vandenburgh, 
10 N.Y.S. 610, 57 Hun 589. 

Okl.— Wallace v. Kopenbrink, 119 
P. 579, 31 Ol. 26. 


80. Chance v. Hine, 6 Conn, 231. 


gl. Ala.—Granade v. U. S. Lumber 
& Cotton Co., 139 So. 409, 224 Ala. 185; 
Rutledge v. ‘Rowland, 49 So. 461, 161 
Ala. 114; Campbell v. State, 23 Ala. 
44; Hasty v. State, 100 So. 561, 20 


vy. Miller, 140 


58 N.W. 


Ala. AD De wo) heert den 100 So. 562, 211 
Ala. 415]; Dodson v. State, 65 So. 
206, 10 Ala.App. 255. 

Cal.— Harper vy. Lamping, 33 Cal. 
641. 

Colo.—Stewart v. Kindel, 25 P. 990, 
15 Colo. 539! 


Fla.—Henderson vy. State, 113 So. 
689, 94 Fla, 318. 

Ga.—Kimbrough vy. State, 70 S.E. 
1127, 9 Ga.App. 301. 

Idaho.—State v. Askew, 184 P. 473, 
32 Idaho 456. 


Ill.— People v. McGovern, 138 N.B. 


632, 307 Ill. 373; Humboldt v. Wat- 
kins, 123 Ill.App. 62; Toledo, ete., R. 
Co. v. Stevenson, 122 Ill.App. 654; 


Chicago City R. Co. v. Schaefer, 121 
Tll.App. 334. 

Ind.—Bersch vy. State, 13 Ind. 434, 
74 Am.D. 263. 

Iowa.—Higgins vy. Haagensen, 220 
N.W. 38. 


WITNESSES 


? inter- 
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tempt to prove such interest by the evidence of other 
witnesses, the view has been taken that he may not, 
on the cross-examination of the witness, excepted to, 
make any inquiry of him to show interest, for the 


purpose of impeaching his ecredibility.®° 


Kan.—Reeser v. Hammond, 253 P. 
233, 192 Kan. 695. 


Ky.—Hedger v. Davis, 33: S.W.(2d) 
310, 236 Ky. 482. 


La.—State v. Fontenot, 58 So. 1033, 
131 La. 60; State v. Johnson, 19 So. 
476, 48 La.Ann. 437. 


Md.—Panitz v. Webb, 130 <A. 913, 
149 Md. 75; Somerset County v. Min- 
derlein, 11 A. 57, 67 Md. 566; Blessing 
v. Hape, 8 Md. 31. 


Mich.—De Haan v. Winter, 247 N. 
W. 151, 262 Mich. 192. 


Minn.—State v. Sugarman, 148 N. 
W. 466, 126 Minn. 477, 52 L.R.A.N.S. 
999. 


Mo.—Gurley vs ‘St. Louis Transit 
Co. of St. Louis, (App.) 259 S.W. 895. 


N.J.—Devicenzo v. John Sommer 
Faucet Co., 94 A. 573, 87 N.J.Law 645. 


N.M.—Henderson v. Dreyfus, 191 
P. 442, 26 N.M. 541. 


N.Y.—Teets v. Middletown, 12 N.BE. 
347, 106 N.Y. 651, 1 Silv.App. 472, 26 
Wkly.Dig. 564; Hoffman v. New York 
ponty CtCrA Een Or Oo ING Zios cs eee 

R. 337 Laff 46 N.Y.Super. 526]; Sa- 
kolski v. Schenkel, 98 N.Y.S. 190, 50 
Mise. 151. 


N.D.—State v. Krantz, 215 N.W. 
157, 55 N.D. 683; State v. MeGahey, 
55 IN. W758, 38 N.Dy 293% 


Okl.—Nowlin v. State, (Cr.) 3 P. 
(2d) 916; Brixey v. State, 275 P. 655, 
42 Okl.Cr. 218; Gilbert v. State, 129 
Beu6 TL, 8 Okl Crs 67d. 


Or.—State v. Winfree, 299 P. 1005, 
(3GIOT diols 

Pa.—Commonwealth v. Rasefske, 
17 Pa.Dist.&Co. 204. 

Pia Bae v. Lee, 52 N.W. 
265, 3 S.D. 134 

Tex.—S. H. heed & (Col v., Dyexs 
(Civ.App.) 49 S.W.(2d) 986; . Curry 


v. State, 162 S.W. 851, 72 Tex.Cr. 463. 


Vt.—In re Hsterbrook’s Estate, 75 
ils SBA ee VA) 


Wash.—Stowe v. La Conner Trad- 
DIOS, VEUCs. CO... Ue RSOO nod! eno 1, Oo) 
Wash, 28. 


[a] Witness for prosecution.—Ac- 
cused on cross-examination can show 
the nature of the relations existing 
between accused and the prosecuting 
witness, for the purpose of showing 
bias affecting the credibility of such 
witness. Hennessee vy. State, 232 P. 
$56, 29 OKLCr. 172. 


[b] Witness for accused.—(1) A 
witness for accused in a criminal case 
may be cross-examined as to his re- 
lations with accused. Campbell v. 
State, 23 Ala. 44; Hasty v. State, 100 
So. 561, 20 Ala. App. 9 [cert den 100 
So. 562, 211 Ala. 415]; Kimbrougk 
v. State, 70 S.H. 1127, 9 Ga.App. 301; 
State v. Krantz, 215 N.W. 157, 55 
N.D. 683; Nowlin y. State, (Ok1.Cr.) 
3. P.(20)h 916" Rossexy, State, 2D) Bey 
401, 42 Okl. Cr. 227; Felice v. State, 
194'P. 251, 18 Okl.Cr. 313; Castleberry 
v. State, 139 P. 132, 10 Okl.Cr. 504; 
State v. Winfree, 299 P. 1005, 136 Or. 


A. 


[§ 1167] (8) Relations with, and Feelings toward, 
Party. A witness may be interrogated as to, or for 
the purpose of showing, his relations with,** or feel- 
ings toward,*? a party to the action or proceeding i in 


531. Se@ Brooks v. State, 62 So. 569, 
8 Ala.App. 277 [rev on other grounds 
64 So. 295, 185 Ala. 1] (where cross- 
examination of a witness for accused 
was not improper); Hardy v. State, 
108 So. 727, 143 Miss. 352; Millican v. 
State, 140 S.W. 1136, 63 Tex.Cr. 440 
Gast two cases @pparently recogniz- 
ing rule). (2) Wide latitude in this 
regard is allowable. Hasty v. State, 
100 So. 561, 20 Ala.App. 9 [cert den 
100 So. 562, 211 Ala. 415]. (3) A wit- 
ness for accused may be cross-exam- 
ined as to his relations with accused 
to show bias even though the matter 
was not touched on in the examina- 
tion in chief. State v. Fontenot, 58 
So. 1033, 131 La. 60. 


[c] Other witmesses.—(1) Rela- 
tion to the party in whose favor the 
witness testifies may be elicited on 
cross-examination. S. H. Kress & Co. 
v. Dyer, (Tex.Civ.App.) 49 S.W.(2d) 
986. (2) Relations with the party 
against whom the witness is called 
may be shown. Babbitt v. Babbitt, 
(Tex.Civ.App.) 223 S.W. 478. 


82. Ala.—Granade vy. U. S. Lum- 
ber & Cotton Co., 139 So. 409, 224 Ala. 
185; Roden vy. State, 69 So. 366, 13 
Ala. App. 105. See Goocher v. State, 
et gees 830 (apparently recognizing 
rule 


Cal.—People v. Manasse, 94 P. 92, 
153 Cal. 10; People v. Lee Ah Chuck, 
6 P. 859, 66 Cal. 662. 


Idaho.—State vy. Askew, 184 P. 478, 
32 Idaho 456, 


Tll.—Ray v. Bell, 24 Tl. 444; Tlli- 
nois Cent. R. Co. v. Black, 133 Tl. App. 
84; Toledo, etc., R. Co. v. Stevenson, 
Ge Tll.App. 654. 


a ore v. State, 13 Ind. 434, 
74 RES) 263 


Towa. mend Vv. Lotz, 243 N.W. 586, 
214 Iowa 683. 


La.—State v. Melton, 37 La.Ann. 77. 


Md.—Somerset County v. Minder- 
lein, 11 A. 57, 67 Md. 566. 


Mo.—State v. Montgomery, 28 Mo. 
594; Gurley v. St. Louis Transit Co. 
of St. Louis, (App.) 259 S.W. 895. 


Nev.—State v. Boyle, 248 P. 48, 49 
Nev. 386. 


N.M.—Henderson v. Dreyfus, 191 P. 


442, 26 N.M. 541. 
N.Y.—Kirkpatrick v. New York 
Cent., sete, (Ri Co. TO MN.Ye 240) 


Ohio.—Toledo R., ete., Co. v. Ward, 
25, Ohio Cir,Ct. 399, \ 


Okl.—Brixey v. State, 275 P. 655, 
42 OKlLCr. 213; Tallon. v. State, 210: 
Bis poOOsy 22. ORES: 


Or.—State v. Mah Jim, 10 P. 306,. 
13 Or. 235. ; 


a 
He Oe aeren v. Weaver, 1 Leg.Gaz. 


Porto Rico.—Peo. v. Munoz, 29 Por- 
to Rico 486. 


Tex.—Curry v. State, 162 S.W. 851, 
72 Tex.Cr. 463; Earle vy. State, 142 
S.W. 1181, 64 Tex.Cr. 537. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


which such witness testifies, as, for example, as to 
friendly feelings toward,®* or bias or partiality in 
favor of,$+ the party for whom the witness testifies, 


Hon viss cone v. Nelson, 5 Wis. 


[a] Witness for prosecution.—The 
state of feelings of a witness for the 
prosecution in a criminal case toward 
accused is a legitimate subject of in- 
quiry. Roden vy. State, 69 So. 366, 13 
Ala.App. 105; Earle v. State, 142 S.W. 
1181, 64 Tex.Cr. 5387. 


[b] Witness for accused.—On 
cross-examination of a witness for 
accused in a criminal case, the state 
may inquire as to the witness’ feeling 
toward accused. State v. Melton, 37 
La.Ann. 77; Brixey v. State, 275 P. 
655, 42 Okl.Cr. 213. See Hardy v. 
State, 108 So. 727, 148 Miss. 352 (ap- 
‘parently recognizing rule). 


{e] Party in whose favor a wit- 
ness has testified is not injured by a 
cross-examination of the witness 
showing that at one time ill feeling 
existed between the witness and the 
party in whose favor he testified. 
Secuen v. Rogers, 11 P. 581, 69 Cal. 


83. Ala.—Granade v. U. S. Lumber 
& Cotton Co., 139 So. 409, 224 Ala. 185; 
Patton vy. State, 72 So. 401, 197 Ala. 
180; Dodson y. State, 65 So. 206, 10 
Ala.App. 255. 


Ae lat ete v. Leftwich, 250 N.W. 


N.M.—State v. Roberts, 138 P. 208, 
18 N.M. 480. 


Okl.—Felice v. State, 194 P. 251, 18 
Okl.Cr. 313; Barrow v. State, 188 P. 
Sol, 11, Ok Cr 340, 9° ATR: 207%. 


Tex.—Deisher vy. State, (Cr.) 190 
SW. 729. 


See Toledo, ete., R. Co. v. Steven- 
son, 122 Ill.App. 654 (apparently rec- 
ognizing rule). 


[a] Friendship with accused in 
‘criminal case.—The state could, on 
ecross-examination, show a friendly 
relationsHip between accused’s wit- 
ness and accused. Patton v. State, 
72 So. 401, 197 Ala. 180; State v. Left- 
wich, (Iowa) 250 N.W. 489; State v. 
Roberts, 138 P. 208, 18 N.M. 480; Fe- 
lice v. State, 194 P. 251, 18 Okl.Cr. 
313; Barrow v. State, 188 P. 351, 17 
Ok1.Cr. 340, 9 A:-L.R. 207; Deisher v. 
State, (Tex.Cr.) 190 S.W. 729. See 
Brixey v. State, 275 P. 655, 42 Okl.Cr. 
213 (apparently recognizing rule). 


84. Fla.—Driggers v. State, 20 So. 
758, 38. Fla; 7. 


Ga.—Boyett v. State, 
16 Ga.App. 150. 


Icwa.—Higgins v. Haagensen, 
N.W. 38. 


Kan.—Reeser v. Hammond, 253 P. 
233, 122 Kar. '695: 


Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 2386 Ky. 432. 


La.—State v. Adams, 
620. 


Mo.—State vy. Wagner, 279 S.W. 23, 
311 Mo. 391; Gordon v. Kansas City 
Southern R. Co., 121 S.W. 80, 222 Mo. 
516; Gurley v. St. Louis Transit Co. 
of St. Louis, (App.) 259 S.W. 895, 


N.Y.—Carpenter vy. Blake, 10 Hun 
$58. fafiits N.Y. 12]: 


Ok1.—Felice v. State, 194 P. 251, 18 
Okl.Cr. 313; Barrow v. State, 188 P. 
351, 17 Ok1.C#..340, 9, A.L.R, 207. 


Tex.—MecDaniel v. State, (Cr.) 237 
S.W. 292; Jones v. State, 17 S.W.(2a) 
RON ete hessOr, O70; oan ves tate; 
153 S.W. 147, 68 Tex.Cr. 507. 


84 S.E. 6138, 


220 


14 La.Ann. 


: 


WITNESSES 


Vt.—In re Estabrook’s Estate, 75 


A. 1, 83 Vt. 229. 


See Idaho-Western Ry. Co. v. Co- 
lumbia Conference of Evangelical 
Lutheran Augustana Synod, 119 P. 
60, 20 Idaho 568, 88 L.R.A.N.S. 497 
(where the admission of certain evi- 
dence on eross-examination was not 
prejudicial error). 


[a] Witness for accused.—The 
above rule applies to a witness for 
accused in a criminal case. Driggers 
v. State, 20 So. 758, 38 Fla. 7; Boy- 
ett v. State, 84 S.E. 613, 16 Ga.App. 
150;. State v. Wagner, 279 S.W. 23, 311 
Mo. 391; Felice v. State, 194 P. 251, 
18 Okl.Cr. 313; Barrow v. State, 188 
Esol, LT, O1tCr:| (340, 9) ASRS 207% 
Cain v. State, 153 S.W. 147, 68 Tex.Cr. 
507. See Hx parte State, 74 So. 366, 
199 Ala. 255; State v. Webb, 103 So. 
191, 157 La. 858 (both cases apparent- 
ly recognizing rule). 


85. U.S.—Quaker Oats Co. 
Grice, 195 Fy, 441, 115. C.C;A...343; 


Ala.—McHugh v. State, 31 Ala. 317; 
Puckett v. State, 183 So. 63, 24 Ala. 
App. 217; Gann vy. State, 108 So. 269, 
21 Ala.App. 347. 


Cal.—People v. Wasson, 4 P. 555, 65 
Cal. 538; People vy. Webber, 147 P. 
102, 26 Cal,App. 413. See Sellers v. 
Wood Hydraulic Hoist & Body Co., 
271 P. 1055, 205 Cal. 519 (where de- 
fendant’s witness was openly hostile 
to plaintiff, the proper exercise of 
discretion of the judge was to allow 
considerable freedom in cross-exam- 
ination). 


Colo.—Stewart v. Kindel, 25 P. 990, 
15: Colo..-539; 


Fla.—Telfair v. State, 47 So. $63, 56 
Fla. 104. 


Ill.—Toledo, ete., R. Co. v. Steven- 
son, 122 Ill.App. 654. 


lowa.—Higgins v. Haagensen, 220 
N.W. 38. 


La.—State v. Leahy, 
175 La, 659. 


Md.—Somerset County v. Minder- 
lein, 11 A. 57, 67 Md. 566; Blessing v. 
Hape, 8 Md. 31. 


Mich.—Clink y. Gunn, 51 N.W. 198, 
90 Mich. 135. 


Miss.—McMasters v. State, 
2, 81 Miss. 374. 


Mo.—Gordan vy. Kansas City South- 
ern R. Co., 121 S.W. 80, 222 Mo. 516. 


Neb.—Flannigan v. State, 248 N.W. 
92, 124 Neb. 748; Vassar v. Chicago, 


144 So. 188, 


33 So. 


B. & Q. R. Co., 286 N.W. 189, 121 Neb. 
140, 74 A.L.R. 1154. : 
N.Y.—Peo. v. Lustig, 99 N.E. 183, 


206 N.Y. 162; Potter v. Browne, 90 
N.E. 812, 197 N.Y. 288 [rearg den 91 
IN- Hy 411195197 CNY. 1614]: , Brink, v. 
Stratton, 63) NE: 148) [7 6s0N. ¥., 150), 
63 L.R.A. 182; People,v. Mallon, 101 
N.Y.S. 814, 116 App.Div. 425, 19 N.Y. 
Ann: Cas. 325,°20 N.Y.Cr. 427. [aff81 
NiBe 1171, .189.N.¥: 520]; Fischer) v. 
Brady, 94 N.Y.S. 25, 47 Misc. 401; 
Morgan v. Wood, 53 N.Y.S. 791, 24 
Misc. 739. 


N.D.—State v. Kahellak, 140 N.W. 
Ad'3'5, 25ND. 109. 


Okl.—Ross y. State, 275 P. 401, 42 
OK1LCr. 227. 


Or.—State v. Mackey, 6 P. 648, 12 
Or. 154. See State v. Holbrook, 192 
P,. 947, 192 PB. 640, 198 P. 484, 98 Or. 
43 (recognizing rule). 


Pa.—Commonwealth y. Viscosky, 83 
Pa.Super. 96; Com. vy. Hartman, 31 
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or as to ill will, unfriendly feelings, or hostility to- 
ward,**® or bias or prejudice against,*® the adverse 
party or the party against whom the witness testi- 


Pa.Super. 364. 


Porto. Rico.—Ramirez v. American 
R. Co., 17 Porto Rico 440. 


S.D.—State v. Kenstler, 184 N.W. 
259, 44 S.D. 446; Hartzell v. Wagner, 
152 N.W. 698, 35 S.D. 472; Richard- 
son v. Gage, 133 N.W. 692, 28 S.D. 390, 
Ann.Cas.1914B 584. 


Tex.—Bobbitt v. Bobbitt, (Civ. 
App.) 223 S.W. 478; Houston, ete., R. 
Co. v. McCarty, 89 S.W. 805, 40 Tex. 
Civ.App. 364. 


Vt.—Clark v. Tudhope, 95 A. 489, 


89 vt. 246; Stone v. Tupper, 5 A. 387, 
58 Vt. 409. 

Va.—Langhorne v. Com., 76 Va. 
1012. 


But see Cornelius v. State, 12 Ark. 
782 (where it was said that it is not 
proper to ask a witness in general 
terms if he is not prejudiced against 
defendant). 


[a] Ziberal cross-examination of 
adverse or unfriendly witness is per- 
missible for the purpose of ascertain- 
ing his feelings or bias against the 
party against whom he is testifying. 
Gordan v. Kansas City Southern R. 
Co., 121 S.W. 80, 222 Mo. 516. 


[b] Witness for prosecution.—(1) 
Hostility or unfriendly feelings or 
ill-will toward accused in a criminal 
case may be shown on cross-examina- 
tion of a witness for the prosecution, 
Sanford v. State, 39 So. 370, 143 Ala. 
78: »-Michugch. v._ State, of ~Ala. sac 
Jones v. State, 121 So. 6, 23 Ala.App. 
79; Craven v. State, 111 So. 767, 22 
Ala.App. 39; Gann v. State, 108 So. 
269, 21 Ala.App. 347; Roden v. State, 
69 So. 366, 13 Ala.App. 105; Kelly v. 
State, 57 So. 78, 2 Ala.App. 103; Peo- 
ple v. Wasson, 4 P. 555, 65 Cal. 538; 
People v. Webber, 147 P. 102, 26 Cal. 
App. 413; State v. Seery, 105 N.W. 
511, 129 Iowa 259; State v. Leahy, 144 
So. 138, 175 La. 659; State v. Greg- 
ory, 33 La.Ann. 737; Flannigan v. 
State, 248 N.W. 92, 124 Neb. 748; Peo- 
ple v. Michalow, 128 N.E. 228, 229 N. 
Y. 325; People v. Milks, 74 .N.¥.S. 
1042, 70 App.Div. 428, 16 N.Y.Cr. 387; 
State v. Kahellak, 140 N.W. 1135, 25 
N.D. 109; State v. Malmberg, 105 N. 
W. 614, 14 N.D. 523; Ross v. State, 
275.Pes 401,142, Okl.Cr. .227 > Statens 
Mackey, 6 P. 648, 12 Or. 154; Com. v. 
Hartman, 31 Pa.Super. 364; State 
v. Kenstler, 184 N.W. 259, 44 S.D. 
446; Barle v. State, 142 S.W. 1181, 64 
Tex.Cr. 5387; Langhorne v. Com., 76 
Va. 1012. See State v. Holbrook, 188 
PP. 947,192 PP: 640; 193° P.°484) (98 Or 
43 (recognizing rule); Peo. v. Munoz, 
29 Porto Rico 486; State v. McCann, 
47 P. 443, 16 Wash. 249 [judgment of 
conviction rev on other grounds 49 P. 
216, 16 Wash. 271] (last two cases 
apparently recognizing rule). (2) 
Wide latitude in cross-examination is 
permitted in such cases. State v. 
Hakon, 129 N.W. 234, 21 N.D. 1383. 
(3) In the case of an accomplice very 
wide latitude is permitted in the 
cross-examination. Commonwealth 
v. Viscosky, 83 Pa.Super. 96. (4) No 
predicate need be laid for an attempt 
to show hostility. Telfair v. State, 
47 So. 868, 56 Fla. 104. 


[ce] Party to civil action may 
properly be cross-examined as _ to 
matters tending to show hostility or 
ill will toward the other party. Stew- 
art v. Kindel, 25 P. 990, 15 Colo. 539; 
Hartzell v. Wagner, 152 N.W. 693, 35 
S.D. 472; Clark vy. Tudhope, 95 A. 489, 
89 Vt. 246. 


86. U.S.—Morton v. U. S., 60 F.(2a) 
696 "[cert¥den! 537Si€tel 401, 288 U.S. 
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fies, and it is proper in such case to inquire into the 
character or nature,®* and the extent or degree,** of 
the hostility or bias against a party. 


WITNESSES 


Refusal to per- 


mit cross-examination as to the witness’ relations 


with,®® or feelings toward,®° a party, or as to the 
character®! or the extent or degree®? of such feeling 
may, under certain circumstances, constitute error. 
The right of the state to show, on cross-examination, 
the nature of the relations existing between a wit- 
ness and the accused, so far as their relations are 
such as would create a bias on the part of the witness 
which might reasonably -be supposed to affect his 


607, 77 L.Ed. 982]. 


Cal.—People v. Lee Ah Chuck, 6 P. 
8593 66 Cals 662; People. ve Webber, 
147 P1002, 26 Cal. App. 213. 


Fla.—Furlow v. State, 73 So. 362, 72 
Fla. 464. 

Iowa.—Bond v. Lotz, 248 N.W. 586, 
214 Iowa 683. 


La.—State v. 
175 Tia. 659. 


Neb.—Flannigan v. State, 248 N.W. 
92, 124 Neb. 748. 


Okl.—Ross v. State, 275 P. 401, 42 
OK1.Cr. 227. 


Tex.—Cain v. State, 153 S.W. 147, 
68 Tex.Cr. 507; Pope v. State, 143 S. 
We 611, 65. Lex Cr. 51. 


Vt.—Clark v. Tudhope, 95 A. 489, 
89 Vt. 246. 


And see cases supra note 85. 


[a] Witness for prosecution.— 
Bias or prejudice against accused in a 
eriminal case, on the part of a wit- 
ness for the prosecution, may , be 
shown. People v. Lee Ah Chuck, 6 
P. 859, 66 Cal. 662;. People v. Webber, 
147 P. 102, 26 Cal.App. 413; Furlow 
v. State, 73 So. 362, 72 Fla. 464; State 
v. Leahy, 144 So. 138, 175 La. 659; 
Flannigan v. State, 248 N.W. 92, 124 
Neb. 748; Ross v. State, 275 P. 401, 42 


Leahy, 144 So. 138, 


Okl.Cr. 227: Pope v. State, 143 S.W. 
Clip 6d hexOrs. 51.) Sees Boyett wv. 
State, 84 S.E. 613, 16 Ga.App. 150 


(apparently recognizing rule). 


[b] Witness for accused. — Bias 
and prejudice against the state of a 
witness for accused may be shown. 
Cain v. State, 153 S.W. 147, 68 Tex. 
Cres Tc 


87. State v. Collins, 5 P. 368, 33 
Kan. 77; State v. Dee, 14 Minn. 35; 
State v. Malmberg, 105 N.W. 614, 14 
N.D. 5238. 


sg. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala. 395; Fincher v. State, 58 
Ala. 215; Gray v. State, 98 So. 818, 19 
Ala.App. 550. See Granade v. U. S. 
Lumber & Cotton Co., 139 So. 409, 224 


Ala. 185 (apparently recognizing 
rule). 
Ark.—Wright v. State, 201 S.W. 
1107. 


Cal.—Lange v. Schoettler, 47 P. 139, 
115 Cal. 388. 


15 Colo. 539. 


Kan.—State v. Collins, 5; Bs 368, 33 
aha la 


Minn.—State v. Dee, 14 Minn. 35. 


N.M.—State v. Burkett, 262 P. 532, 
33 N.M. 159. 
N.D.—Stockwell v. Brinton, 142 N. 


W. 242, 26 N.D. 1; State v. Malmberg, 
105 N.W. 614, 14 N.D. 523. 


Tex.—Pope v. State, 143 S.W. 611, 
65) Dex.Cr. 51, 


See State v. Henry, 254 P. 460, 143 
Wash. 39 (recognizing rule). 


[a] Reason for rule.—‘‘The bare 
fact that ill feeling existed or that 
there was a temptation to falsify 
would be of little aid in determining 
what effect, if any, those facts should 
have on the weight of the witness’ 
testimony. The unfriendliness or 
temptation might be so slight as to 
render it altogether unlikely that the 
witness would be influenced by it; 
and, on the other hand, the ill will 
might be so bitter or the temptation to 
falsify so great as to justify the 
gravest doubtss~s* to the witness’ 
truthfulness in the particular case on 
trial. It is plain, therefore, that, in 
order to intelligently determine how 
much eredit a witness subject to such 
influence is entitled to, it is necessary 


to be informed of the extent 
of the unfriendliness or temptation.” 
State v. Malmberg, 105 N.W. 614, 616, 


14 N.D. 528. 


8&9. Rutledge v. Rowland, 49 So. 
461,161 Ala. 114. 


so. Ala.—Ex parte Morrow, 97 So. 
108, 210 Ala. 63 [rev 97 So. 106, 19 
Ala.App. 212]; Motley v. State, 93 
So. 508, 207 Ala. 640, 27 A.L.R. 276; 
Puckett v. State, 133 So. 63, 24 Ala. 
App. 217; Craven v. State, 111 So. 767, 
22 Ala.App. 39; Gann vy. State, 108 So. 
269, 21 Ala.App. 347; Russell v. State, 
97 So. 845, 19 Ala.App. 425; McSwean 
v. State, 64 So. 543, 10 Ala.App. 162; 
ie v. State, 57 So. 78, 2 Ala.App. 
103. 


Cal.—People v. Lee Ah Chuck, 6 P. 
859, 66 Cal. 662; People v. Webber, 147 
P. 102, 26 Cal.App. 413. 


Fla.—Furlow v. State, 73 So. 362, 
72 Fla. 464; Telfair v. State, 47 So. 
863, 56 Fla. 104. 


Kan.—State v. Collins, 5 P. 368, 33 
Kan. 77. 


Md.—Somerset County v. Minder- 
Vesna date Ac oe Md. ooo Blessing v. 
Hape, 8 Md. 31 


N. ebiakonts Vv. Aico TA. (NYS. 
1042, 70 App.Div. 428, 16 N. NEKO EKG G 
N.D.—State v. Kahellek, 140 N.W. 


1135, 25 N.D. 109; State v. Hakon, 129 
N.W. 234, 21 N.D. 133. 


Okl.—Ross v. State, 275 P. 401, 42 
Okl.Cr. 227. 


Or.—State v. Mackey, 6 P. 648, 12 
Or. 154. 


S.D.—State v. Kenstler, 184 N.W. 
259, 44 S.D. 446; Richardson v. Gage, 
133) NAW. 692; 28 S.D. 390, Ann.Cas, 
1914B 584. 


Tex.—Earle v. State, 142 S.W. 1181, 
64 Tex.Cr. 537: O'Neal v. State, 122 
Siw) 386; 57 Tex.Cr. 249; Lyle Vv. 


State, 17 S.W. 425, 21 Tex.App. 153. 


Vt.—Clark v. Tudhope, 95 A. 489, 
89 Vt. 246. 


See Peo. v. Munoz, 29 Porto Rico 
486 (apparently recognizing rule). 


Feelings of person other than witness. 
has been taken that a minor, who is a witness for the 
prosecution in a criminal case, may properly be in- 
terrogated as to the hostility or ill will of the par- 
ents of such witness toward accused®* and that un- 
der certain circumstances a refusal to permit such in- 
terrogation may constitute error.®® 
held improper to deny accused the right to question 


[§ 1167 


testimony, cannot be affected by the fact that these 
relations may be such as to prejudice the accused in 
the minds of the jury.®% 


The view 


So'it has been 


[a] Witness for prosecution.—(1) 
Wide latitude should be allowed ac- 
cused in cross-examination of a wit- 
ness for the state concerning the lat- 
ter’s feelings toward accused. Garner 
v. State, 101 So..06, 20 Ala.App. 268; 
State v. Collins, 5 P. 368, 33 Kan. 77. 
(2) As to a principal witness for the 
state, it has been said that accused 
should be permitted the widest lati- 
tude on cross-examination as to the 
witness’ feelings toward accused. 
Russell v. State, 97 So. 845, 19 Ala. 
App. 425. 


[b] Civil action—Where defend- 
ant in an action for assault and bat- 
tery testified to advising plaintiff's 
servant not to assist plaintiff, plain- 
tiff should have been permitted to ask 
him on cross-examination questions 
calculated to bring out his ill will 
against plaintiff. Clark v. Tudhope, 
95 A. 489, 89 Vt. 246. 


91. State v. Collins, 5 P. 368, 33 
Kan. 77; State v. Dee, 14 Minn. 35. 


92. Ala.—Sullivan v. Miller, 140 So. 
606, 224 Ala. 395; Fincher v. State, 
58 Ala. 215; Gray vy State, 98 So. 818, 
19 Ala.App. 550. 


Cal.—Lange v. Schoettler, 47 P. 139, 
id) Cal usis Se 


Kan.—State v. Collins, 5 P. 368, 33 
Kan. 77. 


Minn.—State v. Dee, 14 Minn. 35. 


N.M.—State v. Burkett, 262 P. 532, 
33 N.M. 159. 


N.D.—State v. Malmberg, 165 NW. 
614, 14 N.D. 523. 


See People v..Drolet, 121 N.W. 291, 
157 Mich. 90 (Where cross-examina- 
tion of a witness for the prosecution 
in a criminal case was improperly re- 
stricted). 


93. State v. Krantz, 215 N.W. 157, 
dio. NID: 683; State v. MceGahey, 55 N 
W538, 3) IND. 2985 iDaesgl. sue 
Lod. Ps 489, 12 Okl.Cr. 289; Castleberry 
v. State, 139 P. 132, 10 OK1.Cr. 504. 


94. Bennefield v. State, 32 So. 717, 
134 Ala. 157; Lodge v. State, 26-So. 
210, 122 Ala, 97, 82 Am.S.R. 23. 


fa] Reason for rule.—‘‘While it 
cannot be stated as a conclusion of 
law that, when a son of tender years 
testifies against a party towards 
whom his parent entertained ill feel- 
ings, his testimony would or would 
not be wholly unbiased, nevertheless, 
it being but natural for the child to 
be more or less impressed with the 
sentiments and feelings of the parent, 
it is proper for the jury to be informed 
as to the state of bad feeling of the 
parent towards the defendant, if it be 
a fact, and such state of feeling is also 
known to the child.’ Lodge v. State, 
26 So. 210, 122 Ala. 97, 82 Am.S.R. 238. 


95. Bennefield v. State, 32 So. 717, 
184 Ala. 157; Lodge v. State, 26 So. 
210, 122 Ala. 97, 82 Am.S.R. 23. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a witness for the prosecution as to the feelings of 
such witness’ family toward accused’s family.?® 


Relations between party and another than witness. 
The relationship between a bank of which the wit- 
ness is an officer and the officers of such bank and 
the party for whom such witness testifies is a prop- 
er subject of inquiry.®* 


Uncontradicted testimony. The right to show 
bias, prejudice, bad feeling, or hostility of a witness 
has been denied where no offer or attempt is made 
to contradict any fact testified to by such witness 
and the facts necessary to establish the case of the 
party for which the witness testifies are admitted by 
the adverse party.°® 


[§ 1168] (4) Relations with, and Feelings toward, 
Person Other than Party. Under certain cireum- 
stances a witness may be eross-examined in respect 
of his relations with,®® or feelings toward,! a person 
who is not a party to the action or proceeding, and a 
refusal to permit such cross-examination may con- 
stitute error under certain cireumstanees.? Thus, 


according to some eases, a witness for accused in a 


criminal case may be examined as to his relations 
with,*? or feelings against,* the victim of the crime, 
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or as to such witness’ feelings against the family of 
such victim,® or against a witness for the prosecu- 
tion.® So a witness for the prosecution in a criminal 
case may properly be questioned as to his friendly re- 
lations with the victim of the crime’ and with the 
complaining or prosecuting witness,* and a refusal 
to permit accused to cross-examine such witness in 
this regard may constitute error.® So also it may 
be proper to permit,!® and error to refuse to per- 
mit,'? the cross-examination of a witness for the 
prosecution as to the relations of the husband of such 
witness with persons interested in the prosecution 
of the case. It has also been held that a witness for 
the prosecution may be questioned as to his intimacy 
with a person whose arrest was caused by accused, 
if followed by evidence tending to show a conspir- 
acy between witness and such person to furnish evi- 
dence to convict accused.'2 It may also be permissi- 
ble to show the hostility of a witness for the prose- 
cution to, or bias against, a person other than ac- 
cused.13 There is, however, authority for the view 
that a witness for the prosecution may not be ques- 
tioned as to the feelings of such witness toward the 
husband of accused" or as to feelings of a relative of 


96. Ham v.- State, 105 So. 390, 21 
Ala.App. 103. 


97. Heilstrom v. First Guaranty 
Bank, 209 N.W. 212, 54 N.D. 166, 45 
A.L.R. 1487; Colvard v. Goodwin, 


(Tex.Civ.App.) 24 S.W.(2d) 786. 


98. Regester v. Regester, 64 A. 286, 
104 Ma. 1. 
99. Hasty v. State, 100 So. 561, 20 


Ala.App. 9 [cert den 100 So. 562, 211 
Ala. 415]: Henderson v. State, 113 So. 
689, 94 Fla. 318; Commonwealth v. 
Stewart, 65 Pa.Super. 409. 


[a] Witness for accused in a crim- 
inal case may be questioned as to his 
connection with close relatives of ac- 
cused. Hasty v. State, 100 So. 561, 
20 Ala.App. 9 [cert den 100 So, 562, 
211 Ala. 415]. 


1. Diamond v. State, 123 So. 55. 219 
Ala. 674; Snyder v. Mathison, 163 N. 
W. 104, 196 Mich. 378; Stossel v. Van 
De Vanter, 47 P. 221, 16 Wash. 9. See 
Raught v. Weed, 155 N.Y.S. 1053, 170 
App.Div. 188, 15 Mills Surr. 523 (ques- 
tions on cross-examination in respect 
of matters between a witness and the 
testator, the probate of whose will 
was attacked, should have been al- 
lowed). 


{a] MTllustrations.—(1) Ina crim- 
inal case it was held that permitting 
eross-examination of a witness for 
accused as to such witness’ feelings 
toward certain persons to show bias 
was proper as affecting the credibil- 
ity of such witness. Diamond v. 
State, 123 So. 55, 219 Ala. 674. (2) 
Questions tending to show hostility 
and prejudice toward the attorney for 
a party were proper. Snyder v. Mathi- 
son, 163 N.W. 104, 196 Mich. 378. 


2. Somerset County v. Minderlein, 
11 A. 57, 67 Md: 566; Commonwealth 
v. Stewart, 65 Pa.Super. 409. 


fa] Mlustrations.—(1) Refusal to 
permit the cross-examination of a wit- 
ness for the prosecution in a prose- 
ecution for adultery as to such witness’ 
friendly relations with the husband of 
accused, who was actively promoting 
the prosecution, has been regarded as 
error. Commonwealth v. Stewart, 65 
Pa.Super. 409. (2) In° an action 
against county -commissioners for 
damages for injuries sustained on a 


. 


public county road, it was error to 
refuse to permit defendant to cross- 
examine a witness for plaintiff as to 
such witness’ feelings toward a road 
supervisor who, while not a party, 
would, if his negligence caused the 
injury, be liable over. Somerset 
County v. Minderlein, 11 A. 57, 67 Md. 
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3. Morris v. State. 41 So. 274, 146 
Ala. 66; Cranford v. State, 75 So. 274, 
16 Ala.App. 68. 

4 Ala.—Tugegle v. State, 98 So. 815, 
19 Ala.Avp. 541; Allsup v. State, 72 
So. 599, 15 Ala.App. 121. 


Cal.—People v. Ryan, 92 P. 853, 152 
Cal. 8538. 

Miss.—Cody v. State, 148 So. 627, 
167 Miss. 150; Hardy v. State, 108 So. 
727, 148 Miss. 352. 


Mo.—State v. Wade, 270 S.W. 298, 
307 Mo. 291. 


N.Y.—People v. Keating, 18 N.Y.S. 
748, 61 Hun 260, 10 N.Y.Cr. 48. 


Okl1.—Tallon v. State, 210 P. 309, 
22 Okl.Cr. 89. 


S.C.—State v. Merriman, 12 S.E. 619, 
34 S.C. 16, 13 S.E. 328, 34 S.C. 576. 


See Bishop v. State, 9 Ga. 121 (ap- 
parently recognizing rule as to the 
feelings of a witness for accused to- 
ward the victim of a homicide). 


Threats by witness against victim 
of crime see infra § 1195. 


5. State v. Mueller, 168 N.W. 66, 
40 N.D. 35. 


Gi Kinsman v: State, 77 Ind? 132. 
State v. Willingham, 33 La.Ann. 537; 
Curry v. State, 162 S.W. 851, 72 Tex. 
Cr. 463. See State v. Askew, 184 P. 
473, 32 Idaho 456 (apparently recog- 
nizing rule). 


[a] Rule applies even though the 
matter was not touched on in the di- 
rect examination of the witness of 
whom the inquiry is made. State v. 
Willingham, 33 La.Ann. 537. 


[b] Feelings against complaining 
or prosecuting witness on the part of 
a witness for accused may be the sub- 
ject of inquiry. Kinsman v. State, 77 
Ind. 132; Zarafonetis v. State, 198 S. 
W. 938, 82 Tex.Cr. 120. 


7. Byrd v. State, 84 So. 777, 17 Ala. 
ap Bad OR State v. Cole, (Mo.) 213 S. 
W. 110. 


See State v. Askew, 184 P. 4738, 32 
Idaho 456 (recognizing rule). 


8. State v. Broadbent, 71 P. 1, 27 
Mont. 342. 


9. Byrd v. State, 84 So. 777, 17 Ala. 
App. 301; State vy. Broadbent, 71 P. 1, 
27 Mont. 342; Henry v. State, 119 P. 
278, 6 Okl.Cr. 430. 


[a] Victim of crime.—(1) Rule 
applies in respect of bias on the part 
of the witness for the state in favor 
of deceased in a homicide case. Hen- 
ry v. State, 119 P. 278, 6 Okl.Cr. 430. 
(2) In a prosecution for assault and 
battery, it was error to exclude cross- 
examination of a witness for the state 
as to his friendship with the assault- 
ed person, which was a matter tend- 
ing to show his bias or prejudice, and 
was admissible as affecting his credi- 
bility. Byrd v. State, 84 So. 777, 17 
Ala.App. 301. 


[b] Prosecuting witness.—It may 
be error to refuse to permit accused 
to cross-examine a witness for the 
prosecution as to such witness’ friend- 
ly relations with the complaining or 
prosecuting witness. State v. Broad- 
bent, 71 P. 1, 27 Mont. 342. 


10. People v. Warfield, 103 N.E. 
979, 261 Ill. 293 [rev 172 Il].App. 1]. 


11. 
12. 


372. 


13. Furlow v. State, 73 So. 362, 72 
Fla. 464; Glover v. State, 82 S.B. 602, 
15 Ga.App. 44. 


{a] In prosecution of man for 
aduitery, it was proper to cross-ex- 
amine a witness for the prosecution 
as to her feelings toward the woman 
with whom, it was alleged, the offense 
was committed. Glover y. State, 82 
S.E. 602, 15 Ga.App. 44. 


[b] Bias or animus against hus- 
band of accused may be a proper sub- 
ject of inquiry. Furlow v. State, 73 
So. 362, 72 Fla. 464. 


14. State v. Montgomery, 28 Mo. 
594. 


People v. Warfield, supra. 
State v. Krum, 4 P. 621, 32 Kan. 
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such witness toward a relative of accused.1® 


[§ 1169] (5) Irrelevant and Collateral Matters. 
The view has been expressed that cross-examination 
to show interest, bias, or prejudice of the witness is 
relevant to the issue,!® and is not collateral,+” but, it 
has been said, is direct evidence going to the weight 


and credibility of the testimony,‘ 


ination in this regard may properly extend to mat- 
ters which intrinsically are irrelevant, immaterial, or 
The inquiry must, however, refer to 
matters which are relevant to show interest, bias, or 


collateral.1® 


prejudice.?° 


[§ 1170] (6) Discretion of Court. 


15. McGaughey v. State, (Tex.Cr.) 
64 S.W.(2d) 777. 


16. Ex: parte Morrow, 97 So. 108, 
210 Ala. 63 [rev 97 So. 106, 19 Ala.App. 
212]; Phenix v. Castner, 108 Ill. 207; 
O’Neal v. State, 122 S.W. 386, 57 Tex. 
Cr. 249. 


17. Russell v. State, 97 So. 845, 
19 Ala.App. 425; Nowlin v. State, 
(Ok1.Cr.) 3 P.(2d) 916; Pryor v. State, 
257 P. 335, 3% Okl.Cr. 102; Stanfield 
v. State, 235 PB. 256, 30 Okl.Cr. 82; Tal- 
Ion v. State, 210 P. 309, 22 Okl.Cr. 89; 
Dugan v. State, 199 S.W. 616, 82 Tex. 
Cr. 422; O’Neal v. State, 122 S.W. 386, 
57 Tex.Cr. 249. See Commonwealth v. 
Sansone, 147 N.E. 574, 252 Mass. 71 
(apparently recognizing rule). 


Conclusiveness of answers on 
cross-€xamination see infra §§ 1197, 
1198. 


18. Pryor v. State, 257 P. 335, 37 
Ok1.Cr. 102. 


19. Seeinfra § 1171. 
20. See infra § 1171. 


21. U.S.—Lau Fook Kau v. United 
States, 34 F.(2d) 86. 


Ala.—Drummond v. Drummond, 102 
So. 112, 212 Ala. 242; Long v. Booe, 
17 So. 716, 106 Ala.’ 570; Allsup -v. 
State, 72 So. 599, 15 Ala.App. 121; 
Smith “v. State; 72" So. 593) 15 Ala. 
App. 7. 


Ark.—St. Louis-San Francisco R. 
Co. v. Bishop, 33 S.W.(2d) 383, 182 
Ark. 763 [cert den 51 S.Ct. 647, 283 U. 
S. 854, 75 L.Ed. 1461]. 


Cal.—People v. Wong Toy, 209 P. 
5438, 189 Cal. 587. 


Ill—People v. Michaels, 167 N.E. 
857, 3385 Til *590; People’ v:’ Todd, 133 
N.E. 645, 301 Ill. 85; People v. Strauch, 
93 N.E. 126, 247 Ill. 220; McMahon v. 
Chicago City R. Co., 88 N.E. 223, 239 
Illy 334;" Birr’ v. People, 113/111. 645. 


Ind.—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Pierson v. State, 123 N.E. 
118, 188 Ind. 239; Dotterrer v. State, 
88 N.E. 689, 172 Ind. 357, 30 L.R.A.N.S. 
846; Hinchcliffe v. Koontz, 23 N.E. 
271, 121 Ind. 422, 16 Am.S.R. 403; In- 
diana Union Traction Co. v. Pheanis, 
85 N.E. 1040, 43 Ind.App. 653. 


Kan.—State v. Crow, 257 P. 735, 124 
Kan. 55. 


Mass.—Friend Lumber Co. v. Arm- 
strong Bldg. Finish Co., 177 N.E. 794, 
276 Mass. 361, 80 A.L.R. 599; Com- 
monwealth v. Sullivan, 15 N.E. 491, 
146 Mass. 142; Pond v. Pond, 132 
Mass. 219. 


Mich.—Merkel v. Consumers’ Power 
Co., 189 N.W..997, 220 Mich. 128. 


Minn.—Gracz v. Anderson, 116 N.W. 
1116, 104 Minn. 476. 


Mo.—State v. Wagner, 279 S.W. 23, 


WITNESSES 


and eross-exam- | - : 
d issues.?? 
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which the cross-examination in respect of matters 
here involved may be carried rests largely in the 
diseretion of the trial court, whose action will not be 
interfered with unless such discretion is abused,?* 
and it has been laid down that a reasonable discre- 
tion must rest in the trial judge so to confine the ex- 
amination as not to divert the trial to extraneous 
So the recalling of a witness for the pur- 
pose of cross-examination in respect of the matters 
here considered is to a degree in the discretion of 
the trial court.22 The view has been expressed, how- 
ever, that the discretion of the court should not be 


used so as unduly to restrict the cross-examination 


The extent to 


311 Mo. 391; Jones v. St. Louis-San 
Francisco .'R. -'Co., Y253y0S.we 137; 
Czezewzka v. Benton-Bellefontaine R. 
Co. 25 Swe 911, 121 Mo; 2015 Riner 
v. Riek, (App.) 57 S.W.(2d) 724. 


Neb.—Davis v. State, 70 N.W. 984, 
51 Neb. 301; Consaul vy. Sheldon, 52 
N.W. 1104, 35 Neb. 247. See Vassar 
v. Chicago, B. & Q. R. Co., 236'N.W. 
189, 121 Neb. 140, 74,A.L.R. 1154 (ap- 
parently recognizing rule). 


Nev.—Van Fleet v. O’Neil, 192 P. 
384, 44 Nev. 216. 


N.H.—State v. Fogg, 119 A. 799, 80 
N.H. 533. 


N.J.—State v. Quinlan, 91 A. 111, 86 
N.J.Law 120. 


N. Y.—Neumeyer v. Hooker, 116 N.Y. 
S. 204, 181 App.Div. 592 [aff 93 N.E. 
1126, 199 N.Y. 591]; Lustig v. New 
MOrk ever mitt. ICO. a20) INN .se. Attn OD 
Hun 547, 5 Am.Negl.Cas. 536; H, E. 
Taylor & Co. v. Metropolitan St, R. 
Co,, 84 N.Y.S. 282. 


N.C.—State vy. Beal, 
19 9INIC. 278. 


N.D.—State v. Panchuk, 207 N.W. 
991, 53 N.D. 669. ; 


Okl1.—Nowlin v. State, (Cr.) 3 P.(2d) 
916; Greenwood v. State, 299 P. 248; 
Tallon v. State, 210 P. 309, 22 Okl.Cr. 
89. 


Or.—Furbeck v. I. Gevurtz & Son, 
148 P. 654, 922, 72 Or..12. 


154 S.E. 604, 


s.cC.—State v. Thompson, 110 S.E. 
Loy) sy See. LOA: 
S.D.—State v. Kentsler, 184 N.W. 


259, 44 S.D. 446; State v. Frazer, 121 
N.W. 790, 23 S.D. 304; Holdridge v. 
Lee, 52 N.W. 265, 3 S.D. 134. 


Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, (Civ.App.) 270 
S.W. 1101. 


Vt.—Vermont Farm Mach. Co. v. 
Batchelder, 35 A. 378, 68 Vt. 480. 


Wash.—State v. Temby, 19 P.(2d) 
661,,172 Wash. 181; Williams v. Spo- 
kane Falls, etc.,'R. Co., 84 P. 1129, 42 
Wash. 597, 87 P. 491, 44 Wash. 363. 


[a] Cross-examination not so ex- 
tensive as to constitute abuse of dis- 
créetion.—(1) Witness for plaintiff in 
civil case. Higgins v. Haagensen, 
(Iowa) 220 N.W. 38. (2) Witness 
for defendant in civil case. St. Louis- 
San Francisco Ry. Co. v. Bishop, 33 
S.W.(2d) 3838, 182 Ark. 763 [cert den 
51 S.Ct. 647, 2838 U.S. 854, 75 Ld. 
1461]; Pickett v. Frost, 61 So. 476, 
7 Ala.App. 443; Shaughnessy v. Holt, 
86 NH.) 256,)'236 Tll: 485) 13) Wite 
ness for accused in criminal case. 
State v. Quinlan, 91 A. 111, 86 N.J. 
Law 120; Miller v. Territory, 85 P. 
239, 15 Okl. 422 [rev on other grounds 
149. BE. 3830, 79. C.CuA.. 268.09) Ann. Cast 
389]; Tallon v. State, 210 BP. 309, 22 


* 


Okl.Cr. 89; Barrow v. State, 188 P. 
351, 17 Okl.Cr. 340, 9 A.L.R. 207; State 
v. Temby, 19 P.(2d) 661, 172 Wash. 
131; State v. Linden, 17 P.(2d) 635, 
171 Wash. 92. : 


[b] Cross-examination not so re- 
stricted as to constitute abuse of dis- 
cretion.—(1) Witness for prosecution 
in criminal case. Lau Fook Kau v. 
United States, 34 F.(2d) 86; Pouncey 
v. State, 186 So. 741, 24 Ala.App. 326 
[cert den 136 So. 743, 223 Ala. 431]; 
Dickey v. State, 72 So. 608, 15 Ala.App. 
135 [cert den 73 So. 72, 197 Ala. 610]; 
Smith v. State, 72 So. 593, 15 Ala.App. 
7; People v. Jones, 175 P. 414, 343 Ill. 
291; People v. Todd, 133 N.H. 645, 301 
Ill. 85; People v. Strauch, 93 N.E. 126, 
247 Ill. 220; State v. Seery, 105 N.W. 
511, 129 Iowa 259; State v. Crow, 257 
P. 735, 124 Kan. 55; Commonwealth v. 
Perry, 150 N.E. 854, 254 Mass. 520; 
Commonwealth v.- Sansone, 147 N.E. 
574, 252 Mass. 71; State v. Stegner, 
207 S.W. 826, 276 Mo. 427; State v. 
Fogg, 119 A. 799, 80NSN.H. 533; State v. 
Panchuk, 207 N.W. 991, 53 N.D. 669; 
State v. Fitzhugh, 2 Or. 227; State v. 
Frazer, 12320 N.W.5-790, «23 .S2BD. 3045 
Stevens v. State, 7 Tex.App. 39; State 
v. Henry, 254 P. 460, 143 Wash. 39. 
(2) Witness for plaintiff in civil ac- 
tion. Clay County Abstract Co. v. 
McKay, 147 So. 407, 226 Ala. 394; 
Merkel v. Consumers’ Power Co., 189 
N.W. 997, 220 Mich. 128; Flick v. El- 
lis-Hall Co., 165 N.W. 185, 138 Minn. 
364; Stewart v. Kansas City Public 
Service Co., (Mo.App.) 49 S.W.(2d) 
1061; Williamson v. Pike, 138 S.E. 831, 
140 S.C. 376; St. Louis & S. F. Ry. Co. 
v. Clifford, (Tex:Civ.App.) 148 S.W. 
11638. (3) Witness for defendant in 
civil case. Morris v. Corona Coal Co., 
109 So. 278, 215 Ala. 47; Douglas v. 
Washington Terminal Co., 54 App.D.C. 
326, 298 FE. 199; , Pond -v:: Pond, 132 
Mass. 219; Jones v. St. Louis-San 
Francisco Ry. Co., (Mo.) 253° S.W. 
ewe 


[ec] Pecuniary interest. — The ex- 
tent of cross-examination as to a wit- 
ness’ pecuniary interest in the claim 
in litigation is left to the trial court’s 
sound discretion. Flick v. Bilis-Hall 
Co., 165 N.W. 135, 138 Minn. 364 (wit- 
ness for plaintiff). 


[d] Categorical answers.—Ruling 
of the trial court that a witness for 
the prosecution need not be required 
to answer “Yes” or “No” to a ques- 
tion on cross-examination was within 
the trial court’s,.discretion and was 
not erroneous, the trial court stating 
that accused could show anything, 
not already developed, to throw light 
on the witness’ bias. Commonwealth 
v. Russ, 122 N.E. 176, 232 Mass. 58. 


22. Hackins v. State, 103 So. 468, 
212 Ala. 606. 


23. Drummond v. Drummond, 102 
So.,112, 212 Ala. 242. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of witnesses touching bias,?4 that the court, in ex- 
ercising its discretion, should allow wide latitude 
rather than place such undue restrictions on cross- 
examination ;?° and it has been held or recognized 
that it is not permissible for the court in the exercise 
of its diseretion to exclude material and relevant 
matter to show hostility?® or the extent of hostil- 
ity,?* and that the right to show personal ill will 
may not often be denied without a resultant abuse 
Furthermore the general rule that 
the extent of cross-examination is largely within the 
diseretion of the trial court should be considered in 


of diseretion.?§ 


24. Spain v. State, 139 So. 575, 24 
Ala.App. 599. See.Blanton v. Hutto, 
118 So. 677, 22 Ala.App. 617 (apparent- 
ly recognizing rule). 


25. Spain v. State, 139 So. 575, 24 
Ala.App. 599. 


26. State v. Kentsler, 184 N.W. 259, 
44 S.D. 446. 


27. . state v., Burkett, 262. P.).532; 
oo N.M..159. 
28. Richardson v. Gage, 133 N.W. 


692, 28 S.D. 390, Ann.Cas.1914B 534. 


29. See passim supra §§ 1165-1169; 
and infra §§ 1171-1195. 


30. Ala.—Ex parte Ford, 104 So. 
840, 213 Ala. 410 [gr cert 104 So. 838, 
20 Ala.App. 663]; Ratliff v. State, 102 
So. 621, 212 Ala. 410; Drummond v. 
Drummond, 102 So. 112, 212 Ala. 242; 
Sorrell v. Scheuer, 96 So. 216, 209 Ala. 
268; Alabama G. S. R. Co. v. Johnston, 
29 So. 771, 128 Ala. 283; Cabel v. State, 
93 So. 260, 18 Ala.App. 557; Knox v. 
State, 92 So. 206, 18 Ala.App. 358 [cert 
den 92 So. 920, 207 Ala. 712]; Tapscott 
v. State, 88 So. 376, 18 Ala.App. 67; 
iad v. State, 84 So. 777, 17 Ala.App. 
301. 


Ark.—St. Louis-San Francisco Ry. 
Co. v. Bishop, 33 S.W.(2d) 383, 182 
Ark. 763 [cert den 51 S.Ct. 647, 283 U. 
S. 854, 75 L.Ed. 1461]. 


Ind'—Foust v. State, 161 N.E. 371, 
200 Ind. 76; Grose v. State, 149 N.E. 
face 19T Ind, sol; Pierson v. S£ate, 
123 N.B. 118, 188 Ind. 239; Dotterrer 
W wtate, 86 NEB: 639,172 Ind. 357,°30 
L.R.A.N.S. 846. 


Ky.—Hoover v. McCormick, 247 S. 
Watts, 197 a isay... 509, 


Tex.—Wentworth v. Crawford, 11 
Tex. 127; White v. State, (Cr.) 198 S. 
W. 964. 


[a] Witness for accused.—(1) 
Cross-examining sheriff, a witness for 
accused, as to whether he told his 
deputy to discontinue further inves- 
tigation was proper as predicate for 
impeachment. Simmons v. State, 40 
S.W.(2d) 804, 118 Tex.Cr. 519. (2) 
Witness for accused in a prosecution 
for unlawful manufacture of intoxi- 
eating liquor may be cross-examined 
as to whether he had not frequented 
a still in another place. Daniel v. 
State, 255 S.W. 444, 95 Tex.Cr. 649. 


[ob] Other witnesses.—(1) For the 
purpose of affecting the weight to be 
given his testimony, plaintiff in an 
action for personal injury may, on 
cross-examination, be shown to have 
had several accident policies at the 
time of the injury. Miller v. Freeman, 
(Tex.Civ.App.) 127 S.W. 302. (2) In 
an action against a railroad company 
for burning plaintiff’s building, it was 
not error to permit plaintiff, on cross- 
examination of a witness, to ask him 
what a detective employed by defend- 
ant said to the witness about going to 
the place where the fire occurred, for 
the purpose of shgwing bias or inter- 
est on the part of the witness. Louis- 
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ville & N. R. Co. v. Sherrill, 
631, 152° Ala. 1213. 
witness had collected evidence in sim- 
ilar cases for the party for whom he 
testifies may be shown. Jones v. Ten- 
nessee Coal, Iron & R. Co., 80 So. 463, 
202° Alay S8aoree)! Inwan: action: for 
cutting timber involving a boundary 
dispute, questions asked witness for 
defendant on cross-examination, if 
judgment had: not been rendered 
against him for cutting timber on 
plaintiff’s side of the line, and if he 
was not one of those employing the 
surveyor on whose survey defendant 
relied, should have been admitted to 
show interest or bias. Ford v. Brad- 
ford, 97 So. 55, 210 Ala. 48. 


81. State v. Beal, 154 S.H. 604, 199 
N.C. 278; Kelice v. State, 194 P. 251, 
18 Okl.Cr. 313; Henry 'v. State, 119 P. 
278, 6 Okl.Cr. 480. And see cases su- 
pra note 30. 


62, Ala——Todd v. State, 69 So. 325, 
13 Ala.App. 301; Pickett v. Frost, 61 
So. 476, 7 Ala.App. 443. 


Ark.—Nicholas v. State, 31 S.W.(2d) 
527, 182 Ark. 309. 

Cal.—In re Coburn, 131 P. 352, 165 
Cal. 202. 

Fa.—Phillips y. Johnson, 100 S.E. 
98, 149 Ga. 335. 

Idaho.—Steve v. Bonners Ferry 
Lumber Co., 92 P. 363, 13 Idaho 384. 

Tll.—Humboldt v. Watkins, 123 IIl. 
App. 62. 

Ind.—Perfect v. State, 141 N.B. 52, 
197 Ind. 401; Sage v. State, 26 N.E. 
667. den wd! 5; 


La.--State v. Graziani, 121 So. 872, 
168 La. 297. 


RIS aarti AS one. v. Thayer, 8 Gray 
72. 


44 So. 


Mich.—Styles v. Decatur, 91 N.W. 
622, 131 Mich. 443; Mears v. Cornwall, 
40 N.W. 931,73 Mich. 78. 


Mo.—State v. Emmons, 225 S.W. 894, 
285 Mo. 54. See State v. Ryland, 25 
S.W.(2d) 109, 324 Mo. 714 (apparent- 
ly recognizing rule). 


N.J.—Klie v. Hollstein, 120 A. 16, 98 
N.J.Law 473. 


N.Y.—Ryan v. People, 79 N.Y. 593 
{aff 19 Hun 188]. 


N.D.—Hellstrom v. First Guaranty 
Bank, 209 N.W. 212, 54 N.D. 166, 45 
A.L.R. 1487. 


Or.—Officer v. Cummings, 272 P. 
273, 127 Or. 320; State v. Lem Woon, 
107 PB. 974,.112 P. 427, 57 Or, 482 [aft 


BOLO. [oo 2e9bU.s. (90, 4 ku. HG, 
1340]. 

R.IL.—Saunders v. Kenyon, 159 A. 
824, 52 R.I. 221. 

Tex.—Colvard v. Goodwin, (Civ. 


App.) 24 S.W.(2d) 786; Combest v. 
Wall, (Civ.App.) 115 S.W. 354. 


Utah.—Salt Lake & U. R. Co. v. Ab- 
bott, 150 P. 967, 46 Utah 500. 
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connection with the fact that it has frequently been 
held or recognized that the right to cross-examine 
permits cross-examination of considerable scope.?® 


[§ 1171] b. Questions as to, or Eliciting, Specific 
Matters or Facts—(1) In General. It has been held 
or recognized that any fact may be elicited which 
tends to show interest, bias, or partiality,?° and that 
any question may be asked which tends to test the 
interest, bias, or prejudice of the witness.*1 
usually recognized that the inquiry may extend to 
particular facts tending to prove the existence of an 
interest on the part of the witness,°? and the extent 


So it is 


vVt.—In re Esterbrook’s Hstate, 75 


(3) The fact that a] A. 1, 88 Vt. 229. 


Wash.—Etheridge v. Gordon Const. 
Co., 113 P.,, 639,62 Wash. 256. .See 
Shoemaker v. Bryant Lumber & Shin- 
gle Co., 68 P. 380, 27 Wash. 637 (ap- 
parently recognizing rule). 


[a] Witness for accused.—(1) Wit- 
ness for accused in a criminal case 
may be cross-examined as to particu- 
lar matters tending to show his inter- 
est. State v. Lem Woon, 107 P. 974, 
112'P. 427, 57 Or. 482 [aff 33 S.Ct. 783, 
229 U.S. 586,:\57 L.Hd: 1340].- (2) It 
was not improper to permit the cross- 
xamination of a witness for accused 
in a prosecution for perjury for the 
purpose of showing his connection 
with an assault on the person for 
whose killing defendant had been in- 
dicted and tried where the assault 
was ‘part of the same transaction. 
Todd v. State, 69 So. 325, 13 Ala.App. 
301. (8) It was not prejudicial to ac- 
cused to ask a witness for accused as 
to whether he talked to accused’s 
lawyer, and how often he had done so. 
Nicholas v. State, 31 S.W.(2d) 527, 182 
Ark. 309. (4) Cross-examination of 
accused’s mother concerning a letter 
showing an attempt to aid accused’s 
flight and interest in protecting ac- 
cused was proper. State v. Emmons, 
225 S.W. 894, 285 Mo. 54. 


[b] Witness for prosecution.—It 
was competent for accused, on the 
trial of an indictment for causing a 
public nuisance in keeping up a mill- 
dam, to show by the cross-examina- 
tion of witnesses for the prosecution 
that they had commenced civil suits 
for injury caused by the same dam, 
and then agreed to suspend action in 
such suits, and get defendant indicted, 
and, in that way, procure the removal 
oe dam, Crippen v. People, 8 Mich. 


{c] Other witnesses.—(1) It is 
proper for defendant to show that a 
witness is the real owner of the de- 
mand in suit notwithstanding an al- 
leged transfer to plaintiff by the wit- 
ness.’ Jioyt, v. Lynch, 4 N.¥.Super. 
328. (2) Where a witness has denied 
that he has ever brought suit, he may 
be asked om cross-examination wheth- 
er he had brought the present suit for 
himself in another’s name. Kizer v. 
Walden, 65 N.H. 116, 198 Ill. 274 [rev 
96 Ill. App. 593]. (3) In an action for 
the conversion of property which de- 
fendant claimed to have purchased 
from a witness for plaintiff, but which 
the witness denied, and testified to 
a sale to plaintiff, questions propound- 
ed by defendant to the witness on 
cross-examination, tending to elicit 
answers showing that plaintiff agreed 
to pay the witness more for the prop- 
erty than defendant claimed to have 
contracted to pay, were not improper, 
as they tended to show a motive or in- 
terest on the part of the witness to 
claim that no sale had been made to 
defendant. V. J. Forrester & Bro. v. 
J. A. May Co., 57 So. 64, 3 Alac-App. 
281. (4) In an action to recover 
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of such interest,?* and a refusal to permit an inquiry | as to such particular facts may constitute error.** 


broker’s commission, it was proper to 
cross-examine another broker who 
was a witness for defendant in re- 
spect of such witness’ interest, where 
defendant had paid the commissions 
in respect of the transaction involved 
to such witness under an agreement 
of the latter to indemnify defendant 
against plaintiff's claim. Klie v. Holl- 
stein, 120 A. 16, 98 N.J.Law 473. (5) 
In an action against a municipal cor- 
poration for personal injury, the court 
may permit questions to a witness for 
defendant tending to show his inter- 
est as a taxpayer. Styles v. Decatur, 
91 N-W. 622, 131 Mich. 443. (6) 
Where the attorney for defendant 
debtor testified for his client in an at- 
tachment proceeding, it was proper 
to show on cross-examination that the 
witness had represented other credi- 
tors of defendant, who would benefit 
if the traverse by defendant was sus- 
tained. Dale v. Beasley, 81 S.E. 849, 
141 Ga. 594; Dale v. Christian, 79 S.E. 
1127, 140 Ga. 790. (7) Ina suit by an 
intestate’s alleged widow, claiming 
realty under his deed and personalty 
under parol gift, and both as sole heir 
at Jaw to enjoin sale of personalty by 
administrator, who charged fraud of 
plaintiff and one of her witnesses, evi- 
dence on _ cross-examination that 
plaintiff had named the witness as a 
jegatee in her will was relevant. 
Phillips v. Johnson, 100 S.E. 98, 149 
Ga. 335. (8) In an action against 
executors on a claim for services ren- 
dered to the testator, it -is proper to 
show by the cross-examination of a 
witness for defendants that such wit- 
ness is a beneficiary under the will. 
Officer, v. Cummings, 272 P. 273, 127 
Or. 320. (9) In an action to condemn 
land for a railroad right of way, 
cross-examination of a witness for de- 
fendant landowner as to whether such 
witness had not met with other own- 
ers and agreed to demand a certain 
amount as damages for lands taken 
was admissible as affecting his credi- 
bility. Salt Lake & U. R. Co. v. Ab- 
bott, 150 P. 967, 46 Utah 500. (10) 
In a highway condemnation proceed- 
ing it was competent for defendant 
landowner to ask witnesses for plain- 
tiff, as affecting credibility, regarding 
the execution of a bond by such wit- 
nesses, whereby they agreed to pay 
for the rights of way for the highway 
which was to be established. Gary 
v. Averill, 12 S.W.(2d) 747, 321 Mo. 
840. (11) It was proper to ask a wit- 
ness as to whether he had not assist- 
ed in the selection of the jury, for the 
purpose of showing his interest, if 
any, in the suit. Humboldt v. Wat- 
kins, 123 11M App., 62. (12) It was 
proper to ask a witness for defendant 
in an action for personal injuries if 
he had not tried to procure from plain- 
tiff a release in respect of such inju- 
ries. Butler Ballast Co. v. Hoshaw, 
94 TlApp. 68. (13) oin an. action 
against a husband for necessaries fur- 
nished to his wife while lawfully 
absent from his house, a son of de- 
fendant, called as a witness by him, 
might be asked what was the con- 
sideration of a conveyance made to 
him by his father, and whether it was 
not fraudulent, and also if his father 
lived with him and paid board to him. 
Mayhew v. Thayer, 8 Gray (Mass.) 
172. (14) Where a witness for de- 
fendant in trespass to try title, who 
was such defendant’s son-in-law, had 
testified that he had no interest in 
the suit except as attorney, he might 
be asked if he would not be benefited 
in case the property was held to be- 
long to defendant and defendant died 
intestate. Combest v. Wall, (Tex. 
Civ.App.) 115 S.W. 354. (15) As tend- 


ing to show that a witness for defend- 
ant was somewhat interested in the 
suit, it was proper to ask him on 
cross-examination if it was a fact that 
defendant requested the witness to 
see if he couid not induce plaintiff to 
compromise or settle the suit. Elam 
v. Majestic Coal & Coke Co., 155 Ill. 
App. 875. (16) As bearing on their 
interest in the case and the weight to 
be given their testimony, an employee 
suing his master for injury may ask 
other employees, injured in the same 
accident, and testifying for the mas- 
ter, if payment had not been made to 
them in settlement of their claims for 
injury. Etheridge v. Gordon Const. 
Co5h is? PyaGeo. 162 awash, 06s) Ce) 
On an appeal from a ruling of the 
board of revenue raising an assess- 
ment for taxation of real property, a 
witness who testified that the value 
of the property was less than its as- 
sessment, might be asked ‘‘Has your 
property, also, been raised?’ Stah- 
mer v. State, 27 So. 311, 125 Ala. 72. 
(18) A stockholder of a company sued 
for personal injuries may properly be 
required to state, as affecting his cred- 
ibility, whether he is financially in- 
terested in.the result>of the action. 
Steve v. Bonners Ferry Lumber Co., 
92 P. 368, 18 Idaho 384. (19) It was 
proper in a proceeding for the ap- 
pointment of a guardian for an al- 
leged incompetent to ask the petition- 
er on cross-examination how much 
money he had spent in the proceeding. 
In re Coburn, 131 P. 352, 165 Cal. 202. 


[d] Prior statement.—Where, in 
an action on a written warranty of 
the soundness of a slave, defendant 
introduced as a witness the auctioneer 
by whom the sale was made, who was 
asked, on cross-examination, if he had 
not been asked at the time of the sale 
whether this slave was sound, and he 
answered that the question was asked, 
and his reply was, “I believe she is 
sound; she is sound so far as I know,” 
the evidence was admissible as tend- 
ing to show that the witness, in mak- 
ing the sale, had somewhat connected 
himself with the question of the 
soundness of the slave. Stoudenmeier 
v. Williamson, 29 Ala. 558. 


33. People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881; Cady 
v. Bradshaw, 22 N.E. 371, 116 N.Y. 188, 
5 L.R.A. 557; McCowan v. Northeast- 
ern Siberian Co., 84 P. 614, 41 Wash. 
675. 


fa] Tllustrations.—(1) In an ac- 
tion against an indorser of a note, it 
was proper to show, on cross-exam- 
ination of defendant, that the maker 
of the note had failed in business, as 
the jury had a right to take into con- 
sideration the extent of the interest 
of the witness, and such fact would 
show that, in the event of defeat, the 
witness would have to, pay the whole 
judgment without any prospect of re- 
imbursement from the maker. Cady 
Va Bradshaw, 22; NJ 371; 216) Noy. 
188, 5 L.R.A. 557. (2) In an action by 
an employee of a corporation for 
services rendered under a contract 
made with a director who was the 
manager of the corporation, it was 
competent to show, by the cross-ex- 
amination of the director, testifying 
in contradiction to the employee as to 
the agreed compensation, the amount 
of the capital stock of the corporation 
as showing the director’s interest in 
the controversy. McCowan v. North- 
eastern Siberian Co., 84 P. 614, 41 
Wash. 675. 

34. Ala.—Thomas v. State, 117 So. 


498, 22 Ala.App. 516; Tapscott v. 
State, 88 So. 376, 18 Ala.App. 67. 


Cal.—People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881. 


Ill.—People v. Lacey, 171 N.E. 544, 
399 Ill. 480. 


Kan.—State v. Collins, 5 P. 368, 33 
Kan. 77. 


Miss.—Upchurch v. State, 
810, 96 Miss. 586. 


N.J.—Platner v. Ryan, 69 A. 1007, 
76 N.J.Law 239. 


N.Y.—Strawbridge v. Vandenburgh, 
57. Hun 5895 LOWNIYeS 610105 Eloy.tiiw. 
Lynch, 4 N.Y.Super. 328. ’ 


[a] Witness for prosecution.—(1) 
It was error to xefuse to permit ac- 
cused to show on cross-examination 
of a state’s witnéSs that such witness 
had a-pecuniarysinterest in the con- 
viction of accused. Tapscott v. State, 
88 So. 376, 18 Ala.App. 67. (2) Where 
a witness testified for the state as an 
accomplice, it was improper unduly 
to limit the cross-examination de- 
signed to show the witness’ attempt 
to shift the main burden of the crime 
ento accused. People v. Lacey, 171 
N.E. 544, 399 Ill. 480. (8) Where ac- 
cused’s stepchildren stated, at their 
father’s death, that he had committed 
suicide, but at trial of accused for his 
murder they testified that they only 
made such statement because accused 
told them to, decedent carried a life 
policy in accused’s favor, and accus- 
ed’s counsel asked questions of such 
stepchildren intended to show that de- 
cedent’s relatives had told the chil- 
dren that they would be beneficiaries 
under the policy, if accused was con- 
victed, for the purpose of showing 
motive for the change in their state- 
ments as to the cause of decedent’s 
death, their testimdény at trial being 
very damaging to accused, it was er- 
ror to exclude the questions. Up- 
church v. State, 51 So. 810, 96 Miss. 
586. (4) It was improper to refuse to 
permit the cross-examination of a 
witness for the prosecution as to 
what part of the proceeds of an in- 
surance policy on the life of a victim 
of the crime involved such witness 
was to receive, where the right of 
such witness to participate depended 
on the conviction of accused. Thom- 
as _v. State, 117% So. 498, 22 Ala.App. 
516. (5) Refusal to permit accused 
to cross-examine a witness for the 
state as to the degree of such witness’ 
pecuniary interest in defendant’s con- 
viction was error. Thomas v. State, 
supra. (6) Witness for the state in 
a prosecution for forgery could be 
cross-examined to’ show interest in 
obtaining conviction in order that 
such witness might obtain property 
transferred for forged check. Morris 
v. State, 211 S.W. 784, 85 Tex.Cr. 275. 


[b] Other witnesses.—(1) It is er- 
ror to refuse to allow a plaintiff to be 
asked whether he is the sole owner 
of the claim in suit. Strawbridge v. 
Vandenburgh, 10 N.Y.S. 610, 57 Hun 
589. (2) It was error to refuse to 
permit defendant to show by a wit- 
ness called to prove plaintiff's demand 
that a transfer of the establishment 
in connection with which the demand 
arose made by him to plaintiff was a 
sham and fraudulent sale. Hoyt v. 
Lynch, 4 N.Y.Super. 328. (3) In an 
action on a claim which has been as- 
signed, it was improper to sustain 
objections by plaintiff to questions to 
the assignor calling for answers tend- 
ing to show that the assignment was 
a mere cover and was made without 
consideration, and that he would re- 
ceive any money which might be re- 
covered in the action. Platner v. 


51 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Usually the inquiry is not limited to a mere question 
as to whether any feeling exists, but the witness may 
be interrogated as to particular facts tending to show 
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his hostility toward, or his bias or prejudice for or 


Ryan, 69 A. 1007, 76 N.J.Law 239. 


35. U.S.—Tla-koo-yel-lee v. U. S.. 
17 S.Ct. 855, 167 U.S. 274, 42 L. Bd. 166; 
Hoagland vy. Canfield, 160 F. 146; Mil- 
ler v. Oklahoma, 149 F. 330, 79 C.C.A. 
268, 9 Ann.Cas. 389 [rev 85 P. 239, 15 
Okl. 422). 

Ala.—Jones vy. Tennessee Coal, Iron 
& R. Co., 80 So. 463, 202 Ala. 381; Bar- 
ron v. Anniston, 48 So. 58, 157 Ala. 
399; Cross .v. State, 41 So.. 875, 147 
Ala. 125; Birmingham R., etc., Co. v. 
Rutledge, 89 So. 338, 142 Ala. 195; 
Beal :v. State,,35.So. 58, 138) Ala.) 94; 
Shepherd v. State, 33 So. 266, 135 Ala. 
9; Alabama, etc., R. Co. v. Johnston, 
29 So. 771, 128 Ala. 283; Louisville, 
etc., R. Co. v. Tegner, 28 So. 510, 125 
Ala. 593; Burger v. State, 8 So. 319, 
83 Ala. 36; Stanfield v. State, 120 So. 
467, 23 Ala.App. 60; McSwean v. State, 
64 So. 548, 10 Ala.App. 162. See 
Burger v. State, 3 So. 319, 88 Ala. 36 
(apparently recognizing rule). 


Ark.—Cornelius vy. State, 12 Ark. 
782. See Morton v. State, 20 S.W.(2da) 
872, 180 Ark. 197 (questions of wit- 
nesses whether they had not sided 
with accused were permissible to 
show bias and to test, witnesses’ cred- 
ibility); Wright v. State, 201 S.W. 
1107, 133 Ark. 16 (apparently recog- 
nizing rule). 


Cal.—Peoplé v. Lee Chuck, 15 P. 322, 
WsrCal., 30: 


Colo.—Stewart v. Kindel, 25 P. 990, 
15 Colo. 539. 


Fla.—-Teston vy. State, 39 So. 787,,50 
Fla. 138; Selph v. States 22 Fla. 537. 


Idahg.—State v. Askew, 184 P. 473, 
32 Idaho 456. 


Il1.— Blanchard v. Blanchard, 61 N. 


BH. 481, 191 Ill. 450; Ray v. Bell, 24 
Tll. 444; Toledo, etc., R. Co. v. Steven- 
son, 122 [ll.App. 654. See People v. 


Todd, 133 N.E. 645, 301 Ill. 
parently recognizing rule). 


Ind.-—Lauter v. Duckworth, 48 N.E. 
864, 19 Ind.App. 535. 


Iowa.—Bond v. Lotz, 243 N.W. 586, 
214 Iowa 683;. State v. Calkins, 34 N. 
W. 777, 73 Iowa 128; Dance v. Mc- 
Bride, 43 Iowa 624. 


Kan.—Reeser v. Hammond, 253 P. 
233, 122 Kan. 695; State v. Hamilton, 
69 P..162, 65 Kan. 183; State v. Col- 
lins, 5 P. 368, 33 Kan. 77. 


Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 432; Howard v. Com., 61 
Siw 7o6, 110 Ky. 356, 22’ Ky: L. 1845. 


La.—State v. McFarlain, 6 So. 728, 
41 La.Ann. 686; State v. Adams, 14 
La.Ann. 620. 


Me.—Thompson v. Thompson, 9 A. 
888, 79 Me. 286. 


Mich.—People v. Drolet, 121 N.W. 
291, 157 Mich. 90. See Mears v. Corn- 
wall, 40 N.W. 931, 738 Mich. 78 (ap- 
parently recognizing rule). 


Minn.—State v. Billansky, 3 Minn. 
246. 


Miss.—McMasters v. State, 33 
2, 81 Miss. 374; Gibson v. State, 
So. 298. 


Mo.—State v. Wagner, 279 S.W. 23, 
311 Mo. 391; State v. McLaughlin, 50 
S.W. 315, 149 Mo. 19. See State v. 
Wagner, 279 S.W. 23, 311 Mo. 391 (ap- 
parently recognizing rule). 


Mont.—State v. Broadbent, 71 P. 1, 
27 Mont. 342. } 


85 (ap- 


So. 
16 


: 


Neb.—Flannigan v. State, 248 N.W. 
92, 124 Neb. 748. 


N.M.—State v. Roberts, 138 P. 208, 
{8 N.M. 480. 


N.Y.—Ryan v. People, 79 N.Y. 593 
[aff 19 Hun 188]; Neumeyer v. Hook- 
er, LI6 NVY.S. 204) 138i App Divi7592 
[aff 93 N.E. 1126, 199 N.Y. 591]; Mac- 
Guire v. Hughes, 111 N.Y.S. 153, 126 
App.Div. 637; Salzman v. Mandel, 98 
N.Y.S. 825, 50 Misc. 634; H. HE. Taylor 
& Co. v. Metropolitan St. R. Co., 84 
N.Y.S. 282; People v. Christie, 2 Abb. 
Pree 25652) wPankeer.) 5C9E) Natron) Vv. 
People, 6 Park.Cr. 258. 


N.C.—Stewart v. Stewart, 
308,4155 NC. 7341. 


N.D.—Stockwell v. Brinton, 142 N. 
Wr 24e, 2OeNwDs Ls 


Ohio.—Hayes v. Smith, 56 N.E. 879, 
62 Ohio St. 161. 


Okl.—Barrow v. State, 188 P. 351, 
17 Okl.Cr. 340, 9 A.L.R. 207. 


Or.—Cole v. Johnson, 205 
103 Or; 3819. 


Tenn.—Creeping Bear v. State, 87 
S.W. 653, 113 Tenn. 322. 


Tex.—Houston, etc., R. Co. v. Wil- 
son, 84 S.W. 274, 37 Tex.Civ.App. 405; 
Wooley v. Bell, 76 S.W. 797, 33 Tex. 
Civ.App. 399; Missouri, etc., R. Co. v. 
Johnson, (Civ.App.) 49 S.W. 265 [aff 
48 S.W. 568, 92 Tex. 380]; Jones v. 
State, 17 (Suwa) 1059, LL2 a Texi@r, 
625; Curry v. State, 162 S.W. 851, 72 
Tex.Or. 463: "Cain vi State153 US..wt 
147, 68 Tex.Cr, 507; Pearson vy. State, 
120 S.W. 1004, 56 Tex.Cr. 607; Gelb- 
er v. State, 120 S.W. 8638, 56 Tex.Cr. 
460; Owens v. State, (Cr.) 96 S.W. 
31; Pace. v. State, (Cr.) 79 S.W. 531; 
Daffin v. State, 11 Tex.App. 76. 


Vt.—In re Esterbrook’s Estate, 75 
AS Loss Ver22o:. “Bubasee. Stones iv. 
Tupper, 5 A. 387, 58 Vt. 409; State v. 
Glynn, 51 Vt. 577 (in both cases the 
view was expressed that details as to 
unfriendliness or hostility could not 
be elicited). 


71 S.E. 


P. 282, 


Va.—Norfolk, ete., R. Co. v. Birch- 
field, 54 S.E. 879, 105 Va. 809. 
W.Va.—State v. Carr, 63 S.H. 766, 


65 W.Va. 81. 


See State v. Henry, 254 P. 460, 143 
Wash. 39 (where the view apparently 
was taken that a witness might be in- 
terrogated as to particular facts tend- 
ing to show the nature and extent of 
his hostility to a party). 


[a] Witness for prosecution.— 
(1) Previous acts of a witness for 
the prosecution tending to show hos- 
tility to accused may be brought out 
on cross-examination of such witness. 
Roden v. State, 69 So. 366, 13 Ala. 
App. 105; Flannigan v. State, 248 N. 
W. 92, 124 Neb. 748; Smith v. State, 
148 “S:W. 722,''66° Tex:Cr. 5938: See 
Pope v. State, 143 S.W. 611, 65 Tex. 
Cr. 51 (apparently recognizing rule). 
(2) A witness for the state in a homi- 
cide ease may be asked whether he 
took part in an indignation meeting, 
and whether the meeting was hostile 
to defendant. Selph v. State, 22 Fla. 
5387. (3) A witness for the state 
could be asked whether he had not up 
to that time been at deadly enmity 
with accused, and at various times 


carried a gun for the purpose of 
shooting him. McMasters v. State; 
Bo BDO aa OL, SSE O40, C4) Om 


cross-examination of a witness for 
the state, a question if he was not 
anxious that accused should be con- 
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against, a party,®® and the witness may be asked 
whether he has made particular statements or decla- 
rations tending to show such hostility to, or bias, or 


victed might be asked to show bias 
for the prosecution. State v. Adams, 
14 La.Ann. 620. (5) In a homicide 
case it was competent for accused to 
show, on cross-examination of a wit- 
ness for the state, that the latter, 
with others, formed a mob for the 
purpose of hanging defendant. State 
v. Hamilton, 69 P. 162, 65 Kan. 188. 
(6) Witness for the state may be 
asked whether at a former term of 
court he was not prepared to mob 
accused if he was then acquitted. 
Gibson vy. State, (Miss.) 16 So. 298. 
(7) On a prosecution for murder ac- 
cused was entitled to show on cross- 
examination of a state’s witness that 
while the case was pending on appeal 
after the first trial he had followed 
a party who was circulating a peti- 
tion asking a pardon for accused and 
requested those to whom it was pre- 
sented not to sign it, stating that 
deceased was a friend of his, and that 
accused was guilty of a cold-blooded 
murder and he wanted him hanged., 
Creeping Bear v. State, 87 S.W. 658, 
113 Tenn. 322. (8) In a prosecution 
for assault to murder a fellow rail- 
road employee, where the division su- 
perintendent testified on cross-exam- 
ination by accused that he had dis- 
cussed the case with state’s witnesses 
several times, accused could ask the 
names of such witnesses and what he 
said to them as tending to show a 
concert of action, a conspiracy, or im- 
proper influence indicating bias on 
their part. Williams y. State, 93 So. 
284, 18 Ala.App. 573. 


[b] Witness for accused.—(1) The 
testimony of a witness for accused 
on cross-examination as to an alter- 
cation had by him with one of the 
witnesses for the commonwealth on 
a train was admissible to show the 
feelings of the witness. Howard v. 
Com.,.61 S.W. .756, 110 Ky.. 356, 22 Ky. 
L. 1845. (2) A witness for accused 
may, on cross-examination, be asked 
whether accused comes frequently to 
the house of the witness, and aS to 
how often he comes, to show preju- 
dice or bias. Dodson y. State, 65 So. 
206, 10 Ala.App. 255. (3) In a prose- 
cution for violating the local option 
law it was competent for the state to 
prove on cross-examination of a wit- 
ness that he asked the prosecuting 
witness what he swore in the grand 
jury room. Owens v. State, (Tex.Cr.) 
96 S.W. 81. (4) In a prosecution for 
homicide, it was proper to permit the 
state on cross-examination of an im- 
portant witness for accused to ask 
him whether he had not asked cer- 
tain others the morning after the kill- 
ing if they had heard anyone say that 
the witness was implicated, to prove 
bias in favor of accused. Green v. 
State, 154 S.W. 1003, 69 Tex.Cr. 485. 
(5) Question to accused’s character 
witness, suggesting that he did not 
wish anyone selling whisky to go to 
the penitentiary, was proper to show 
bias. Jones v. State, 17 S.W.(2d) 
1059, 112 Tex.Cr. 625. (6) Where, 
in a seduction prosecution, accused’s 
wife testified as a witness in his be- 
half that she met her husband and 
prosecutrix together some days be- 
fore the alleged seduction, and told 
the latter that the former was her 
husband, and that such witness 
should let him alone, questions on 
cross-examination whether she had 
not told certain persons that her hus- 
band had run away, leaving her with- 
out money, and also whether a cer- 
tain neighbor had not brought her 
food to keep her from starving, while 
her husband was away with prosecu- 
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prejudice for or against, a party ;°° refusal to permit 
cross-examination in this respect may constitute er- 


trix, were admissible to affect her 
credibility as a witness, as showing 
a change in her attitude toward her 
husband. Hinkle v. State, 61 N.E. 


196, 157 Ind. 237. 
{c] Other witnesses.—(1) In a 
will contest evidence elicited on 


eross-examination as to whether the 
proponent had called his father, who 
was the contestant, a certain op- 
probrious name, was admissible in 
view of other evidence showing a 
feeling of hostility of the witness 
toward the contestant. In re Mc- 
Donald’s Estate, 215 P. 545, 191 Cal. 
161. (2) In a suit for alienation of 
the affections of plaintiff's wife, per- 
mitting the wife to be asked on cross- 
examination by plaintiff whether or 
not she intended to marry one of 
defendants after she got free from 
her husband was competent. Cole v. 
Johnson, .205, B282,. 103) Or. 3819. 4 (3) 
Where plaintiff was injured by the 
fall of defendant’s wagon after a 
collision between the wagon and a 
street car, and suit was brought 
against defendant alone, but there 
were circumstances warranting an in- 
ference that the railway company 
was assisting plaintiff in the action, 
defendant was entitied to ask an 
employee of the railway company, on 
cross-examination, where he had been 
while waiting under subpoena for 
the call of the case, where he met 
the other witnesses, ete., and wheth- 
er a particular person had served 


him with a subpcena, for the pur- 
pose of affecting his credibility. 
Taquinto v. Bauer, 93 N.Y.S. 388, 


104 App.Div. 56 [rearg den 95 N.Y.S. 
469, 108 App.Div. 353]. (4) In a will 
contest, it was competent to ask a 
witness on cross-examination if he 
had not gone to the home of the tes- 
tator and removed some of its con- 
tents to the house of the caveator, 
in order to impeach the witness and 
to show his feelings in the case. 
Stewart v. Stewart, 71 S.E. 308, 155 
N.C. 341. (5) Cross-examination of 
a witness for the contestants of a 
will by showing that he wrote an ar- 
ticle published in a local paper with 
regard to the guardianship of the 
testatrix and about the principal ben- 
eficiary under the will, and that he 
was at the time attorney for one of 
the contestants, was proper to show 
his interest and his zeal in behalf of 
one of the contestants. In re Hster- 
brook’s Estate, 75 A. 1, 88 Vt. 229. 
(6) In an action for fraud in the sale 
of a lease, permitting cross-examina- 
tion showing that the witness for de- 
fendant bought a note of another pur- 
chaser under a sale induced by the 
alleged fraud of defendant at a dis- 
count was not error, as it tended to 
show interest or bias in defendant’s 
favor. Reeser v. Hammond, 253 P. 
233, 122 Kan. 695. 


36. U.S.—Hoagland  v. 
160 F. 146. 


Ala.—Jackson v. State, 47 So. 77, 
156 Ala. 93: Yarbrough, v. State, 71 
_Ala. 376; Fincher v. State, 58 Ala. 
215; Bullard v. Lambert, 40 Ala. 204. 


Ark.—Wright v. State, 201 S.W. 
1107, 133 Ark. 16; Bixby v. State, 15 
Ark. 395; Cornelius v. State, 12 Ark. 
782. 


Cal.—People v. Wasson, 4 P. 555, 
65 Cal. 538; People v. Webber, 147 
P. 102, 26 Cal.App. 413. 


Fla.—Eldridge v. State, 9 So. 448, 
27 Fla. 162. 


Canfield, 
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TOs 


Idaho.—State v. Crea, 76 P. 1013, 10 
Idaho 88. 


Ill.— People v. Savage, 156 N.E. 310, 
325 Ill. 313; Blanchard v. Blanchard, 
61 N.E, 481, 191 Ill. 450; Phenix v. 
Castner, 108 Ill. 207; Davison v. Peo- 
ple, 90 Ill. 221. See People v. Todd, 
133 N.E. 645, 300 Ill. 85 (apparently 
recognizing rule). 


Ind.—Pettit v. State, 34 N.E. 1118, 
135 Ind. 393; Robertson v. McPher- 
son, 31 N.E. 478, 4 Ind.App. 595. 


LOO aon v. Martin, 10 Iowa 


Ky.—Campbell v. Commonwealth, 
28 S.W.(2d) 790, 234 Ky. 552. See 
Johnston v. Commonwealth, 186 S.W. 
655, 170 Ky. 766 (apparently recogniz- 
ing rule). 


Minn.—State v. Dee, 14 Minn. 35. 


Mo.—State v. Pruett, 45 S.W. 1114, 
144 Mo. 92. 


Mont.—State v. Ritz, 211 P. 298, 65 
Mont. 298. 


Neb.—Vassar v. Chicago, B. & Q. 
R. Co., 236 NewWexl89, 121 Neb. 140, 
74 A.U.R. 1154. 


N.Y.—Lederer v. Lederer, 95 N.Y. 
S. 623, 108 App.Div. 228; Haas v. 
Brown, 47 N.Y.S. 606, 21 Mise. 434 
[aff 46 N.Y.S. 540, 20 Misc. 672]. 


N.D.—State v. Hakon, 129 N.W. 234, 
21 N.D. 133. 


Or.—State v. Finch, 103 P. 505, 54 
Or. 482; State v. Ellsworth, 47 P. 199, 
30 Or. 145. See State v. Holbrook, 
188 P. 947, 192 P. 640, 193 PB. 434, 98 
Or. 43 (recognizing rule). 


Tex.—Hamilton v. Dismukes, 115 
S.W. 1181, 53 Tex.Civ.App. 129; Hooks 
& Hines v. Pafford, 78 S.W. 991, 34 
Tex.Civ.App. 516; Earle v. State, 142 
SOW. 1182, 64. .Nex:Or. 5373 Lowy: “Vv. 
State, 110 S.W. 911, 53 Tex.Cr. 562. 


[a] Witness for prosecution.—(1) 
Accused on cross-examination may 
bring out prior declarations of a wit- 
ness for the prosecution to show his 
hostility to accused. Roden v. State, 
69 So. 366, 13 Ala.App. 105; State v. 
Hakon;, 129 Ni W..).234, 21 NoD. 1335 
State v. Mackey, 6 P. 648, 12 Or. 154. 
See State v. Holbrook, 188 P. 947, 192 
P. 640, 193 PB. 434, 98 Or. 43 (recogniz- 
ing rule). (2) Question asked of a 
witness as to his having ‘‘told defend- 
ant-that he [witness] killed defend- 
ant’s hogs’’ was proper. State v. Pru- 
ett, 45 S.W. 1114, 144 Mo. 92. (3) A 
witness for the state might be asked 
whether he had not said a short time 
before the trial that he would give 
one thousand dollars to send defend- 
ant to the penitentiary. Yarbrough 
v. State, 71 Ala. 376. (4) A witness 
for the prosecution might be asked 
whether he had stated to certain per- 
sons that he was coming to a certain 
place to see the prisoner hanged. 
Bixby! vi State,’ 15;Ark. 395.) (5) A 
question asked a state’s witness as 
to whether since the offense he had 
not stated that accused ought to be 
hanged was proper to prove bias of 
the witness. People v. Wasson, 4 P. 
555, 65 Cal. 538; People v. Webber, 
147 P. 102, 26 Cal.App. 413. 


[b] Witness for accused.—(1) A 
question to accused’s witness as to 
whether he had stated to a certain 
person that, if she would help destroy 
the evidence of a state’s witness and 
swear for defendant, defendant could 
be acquitted, was properly permitted. 
Lowry v. State, 110 S.W. 911, 53 Tex. 
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Usually any fact tending to show the rela- 
tions between the witness and the party for whom 


Cr. 562. (2) It was competent on 
cross-examination in a eriminal trial 
to introduce a letter written by wit- 
ness for accused to accused after the 
offense, tending to show his sympa- 
thy and partisanship with him, es- 
pecially when the letter itself con- 
tained no statement of fact prejudi- 
cial to aeccused’s case. State v. Tur- 
lington, 15 S.W. 141, 102 Mo. 642. (3) 
In a homicide case accused’s witness 
was properly questioned on cross-ex- 
amination as to a purported conver- 
sation in which the witness informed 
codefendant, wife of deceased, that 
she and accused would be arrested, 
separated, and each misled into think- 
ing the other had confessed, and ad- 
vised codefendant to remain silent. 
he v. Branson161 P. 689, 82 Or. 


[ec] Other witness.—A witness in- 
troduced by plaintiff may be asked 
whether he has not declared an en- 
mity to defendant. Bullard v. Lam- 
bert, 40 Ala. 204. 


37. Ala.—Fincher v. State, 58 Ala. 
215; Kelly v. State, 57 So. 78, 2 Ala. 
App. 103. 


Ark.—Wright vy. 
1107, 133 Ark. 16. 


Cal.—People v. Wasson, 4 P. 555, 
65 Cal. 538; People v. Webber, 147 P. 
102, 26 Cal.App. 413. 


Ill.—People vy. Savage, 156 N.E. 310, 
SaDw Ml lawoloe x ibs 


Minn.—State v. Dee, 14 Minn. 35. 


Mo.—State v. Pruett, 45 S.W. 1114, 
144 Mo. 92. Weta 


Mont.—State v. Ritz, 211 P. 298, 65 
Mont. 180. 


Neb.—Flannigan v. State, 248 N.W. 
92, 124 Neb. 748. 


N.D.—State v. Hakon, 129 N.W. 234, 
21 N.D. 133; State v. Malmberg, 105 
N.W. 614, 14 N.D. 523. 


Or.—State v. Mackey, 6 P. 648, 12 
Or. 154. 


S.D.—State v. Kentsler, 184 N.W. 
259, 44 S.D. 446. 


Tex.—Earle v. State, 142 S.W. 1181, 
64 Tex.Cr. 118h See Hamilton v. 
Dismukes, 115 S.W. 1181, 53 Tex.Civ. 
App. 129 (where cross-examination as 
to certain ‘matters should have been 
permitted by the trial court). 


[a] Witness for prosecution.—(1) 
Rule applies in respect of bringing 
out particular matters on cross-ex- 
amination of a witness for the prose- 
cution in a criminal case. Flannigan 
v. State, 248 N.W,. 92, 124 Neb. 748; 
State v. Kentsler, 184 N.W. 259, 44 
S.D. 446; Mason v. State, 7 Tex.App. 
623. See Pope v. State, 143 S.W. 611, 
65 Tex.Cr. 51 (apparently recogniz- 
ing rule). (2) It was error to ex- 
clude questions asked the prosecut- 
ing witness on cross-examination to 
show her animus toward accused, and 
her answer in response to a question 
whether she desired to see accused 
sent to the penitentiary, that that 
was a matter for the court, did not 
disclose her feelings toward accused, 
and it was error to refuse to require 
her to answer further questions call- 
ing for a discloSure of her feelings of 
enmity toward accused. Earle v. 
State. 142 S.W. 1181, 64 Tex.Cr. 537. 
(3) Cross-examination of state’s wit- 
ness as to whether he criticized -ac- 
cused as mayor for ordering witness 
to stop gambling should have been 
permitted. Wright v. State, 201 S.wWw. 
1107, 133 Ark. 16. (4) Cross-exam- 


State, 201 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such witness testifies may be brought out on cross- 
examination,?® and various types of relationship may 
While the view has been taken that 
the eross-examination should be limited to a disclo- 
sure of such facts only as may show the existence of 
hostility and should not be extended to matters which 
might be pertinent only to a justification of hostil- 
ity,*° that it may be proper to exclude questions as 
to the reason why bias or prejudice against the cross- 
examining party might exist and as to facts from 
which such prejudice might be inferred,*! or to re- 


be shown.?® 


ination of officer as to whether he 
told accused he had better not come 
back to a certain place if he beat the 
case should have been permitted to 
show prejudice. People v. Savage, 
156 NE: 310,. 3825 Tl 373. (5). In’ a 
trial for homicide, the father of de- 
eeased testifying for the state should, 
in the absence of claim of privilege, 
have been permitted and required to 
answer whether since the homicide he 
had attempted to shoot accused, as 
showing his animosity or ill will to- 
ward accused. Smith v. State, 148 S. 
W. 722, 66 Tex.Cr. 598. (6) While ex- 
elusion from evidence of a letter ac- 
knowledged by an accomplice, who 
testified for the prosecution, to be in 
his handwriting was technically cor- 
rect, in that the letter contained noth- 
ing contradicting testimony which 
such witness had so far given, it was 
reversible error to refuse to permit 
accused in cross-examination to refer 
to it to show the hostility of such 
witness toward accused, evidenced by 
statements in such letter. State v. 
Ritz, 211 P. 298, 65 Mont. 180. (7) 
In a prosecution for assault, it was 
improper to sustain state’s objection 
to questions on cross-examination of 
the prosecuting witness, designed to 
bring out the facts that, previous to 
the alleged assault, the witness was 
the leader in getting up a petition to 
the superintendent of the mine in 
which the witness and accused were 
employed to have the latter discharg- 
ed, and that the witness himself had 
been discharged by the superintend- 
ent because of his trying to run ac- 
cused away from the place where he 
resided, as the questions were cal- 
culated to elicit testimony showing 
bias or ill will of the witness toward 
accused. Kelly v. State, 57 So. 78, 2 
Ala.App. 103. 


{b] Other witness.—It was error 
to exclude a question, asked for the 
purpose of showing bias, as to wheth- 
er the witness and the party for 
whom he testified did not “drink to- 
gether and run together.’’ Rutledge 
v. Rowland, 49 So. 461, 161 Ala. 114. 


38. Rutledge v. Rowland, 49 So. 
461, 161 Ala. 114; People v. Wash- 
burn, 286 P. 711, 104 Cal.App. 662. 


[a] Acceptance of gift.—Cross- 
examination of defense witness in 
prosecution for bribery as to his hav- 
ing received a gift from the person 
claimed to have given bribe was prop- 
er. People v. Washburn, 286 P. 711, 
104 Cal.App. 662. 


39. Ala.—Sorrell v. Scheuer, 96 So. 
216, 209 Ala. 268. 

Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 432. 


N.Y.—Sakolski v. Schenkel, 98 N. 
WES-20190)7 50 wise: ai5i. 
Okl.—Brixey v. State, 275 P. 655, 


42 Okl.Cr. 213. 


Tex.—Haskell v. Merrill, (Civ.App.) 
242 S.W. 331. 


Wyo.—Pullman Co. v. Finley, 125 P. 
380, 20 Wyo. 456. 


[a] Particular relations.—(1) 
Business association between the wit- 
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ness and a party may be shown on 
cross-examination in a proper case 
as tending to show bias, interest, or 
prejudice. Sorrell v. Scheuer, 96 So. 
216, 209 Ala. 268; Hedger v. Davis, 33 
S.W.(2d) 310, 236 Ky. 482; Haskell v. 
Merrill, (Tex.Civ.App.) 242 S.W. 331. 
(2) Business relation between the 
witness and the party for whom such 
witness testifies may be shown. 
Pullman ‘Co: v..- Finley; 125 “P. 380, 
20 Wyo. 456. (3) Business, social, or 
other relations of the witness for ac- 
cused with accused may be shown. 
Brixey v. State, 275 RP. 655, 42 OkK1. 
Cre 2Aos 


40. Vassar v. Chicago, B. & Q. R. 
Co., 236 N.W. 189, 121 Neb. 140, 74 
A.L.R. 1154; Richardson v. Gage, 133 
N.W. 692,28 S:D.. 390, Ann.Cas.1914B 
534. See Hayward v. Maroney, 85 A. 
379, 86 Conn. 261 (apparently recog- 
nizing rule). 

41. State v. Bilansky, 3 Minn. 246. 


42. Perkins v. State, 271 S.W. 326, 
168 Ark. 710. See People v. Mera- 
viglia, 238 P. 794, 73 Cal.App. 402 
(where a method of attacking credi- 
bility was incompetent); State v. 
McCann, 47 P. 443, 49 P. 216, 16 Wash. 
249 (where objection to a particular 
question was properly sustained). 


43. Gurley v. St. Louis Transit .Co. 
of St. Louis, (Mo.App.) 259 S.W. 895. 
See Young v. State, 141 N.E. 629, 194 


Ind. 345 (apparently recognizing 
rule). 
[a] Settlement of claims.—(1) In 


an action for personal injuries, per- 
mitting cross-examination of defend- 
ant’s witness, who had been injured 
at the sarne time, as to whether he 
had settled with defendant for inju- 
ries inflicted, was not error, in view 
of the limitation of the court as to 
the scope of the testimony and in- 
struction as to interest and credibility 
of witnesses. Sommer v. Continental 
Portland Cement Co., 246 S.W. 212, 
295 Mo. 519. (2) In an action for 
death of a servant, it was proper to 
permit plaintiff, on cross-examina- 
tion, to ask a witness for defendant 
who was injured in the same acci- 
dent, whether or not he had settled 
with defendant for his injuries, and 
what amount he received, the disclo- 
sure elicited by the examination hay- 
ing a legitimate bearing upon the 
weight and credibility of the witness’ 
testimony. Gurley v. St. Louis 
Transit Co. of St. Louis, (Mo.App.) 
259 S.W. 895. 


44, Ala.—Hamilton ‘v. . Cranford 
Mercantile Co., 78 So. 401, 201 Ala. 
4038; Sanford v. State, 39 So. 370, 
143 Ala. 78; Rarden v. Cunningham, 
342 S0:5 26,0106. WAlay 263) 
State, 133 So. 68, 24 Ala.App. 217; 
McSwean vy. State, 64 So. 543, 10 Ala. 
App. 162; Wheat v. State, 57 So. 68, 
2 Ala.App. 242. Compare O’Neal v. 
Curry, 37 So. 697, 184 Ala. 216 (ques- 
tions to plaintiff's witness whether 
defendant had foreclosed a mortgage 
given by witness, and had sworn out 
a warrant for witness’ arrest for re- 
moving mortgaged property, and wit- 
ness had, left the country to avoid 
arrest under the warrant were prop- 
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fuse to permit cross-examination as to the particu- 
lar matters which caused the witness’ dislike of such 
party,*? it has been held or recognized that it is 
permissible to inquire as to the reason or ground for 
the witness’ friendly feelings toward, or bias in fa- 
vor of,*® or for his hostile feeling toward,** a party, 
and that a witness may be interrogated as to acts of 
the party against whom he testifies, which the wit- 
ness might reasonably be supposed to resent;*° re- 
fusal to permit cross-examination in this respect may 
constitute error.*® 


The view has been expressed, 


erly excluded as these facts did not 
of themselves show a bad or re- 
vengeful feeling on’the part of wit- 
ness against defendant). But see 
Roden v. State, 69 So. 366, 13 Ala.App. 
105 (objection to a question asked a 
state’s witness was properly sustain- 
ed as ealling for the particulars caus- 
ing the hostile feeling of the wit- 
ness toward accused). 


Ill.— Blair v. Blair, 125 Ill.App. 341. 
N.C.—State v. Harston, 63 N.C. 294. 


N.D.—State v. Malmberg, 105 N.W. 
614, 14 N.D. 525. 


Tex.—Bobbitt v. Bobbitt, (Civ. 
App.) 223 S.W. 478. See Clegg v. 
Gulf, C. & S. FY Re Co., (Civ. Apps) 127 
S.W. 1098 [aff 137 S.W. 109, 104 Tex. 
280] (where the asking of a question 
was not ground for reversal). 


Wis.—Lowe v. Ring, 101 N.W. 381, 
123 Wis. 107. 


See Young v. State, 141. N.E. 629, 
194 Ind. 345; Ross v. State, 275 P: 
401, 42 Okl.Cr. 227 (both apparently 
recognizing rule). 


fa] Witness for prosecution.— 
Where, in order to show the disposi- 
tion of a witness for the prosecution 
toward accused, he was asked wheth- 
er accused had not sworn against 
him for the same offense before the 
coroner’s inquest, to which he re- 
plied that he did not hear the witness 
examined, but had heard that accused 
was a witness and swore against him, 
the evidence was competent. State 
v. Harston, 63 N.C. 294. 


[b] Other witnesses.—(1) It was 
proper to ask a witness for plaintiff 
as to whether an officer of defendant 
corporation had not arranged for the 
bringing of a suit against such wit- 
ness and had turned off the water 
from such witness’ premises. Ham- 
ilton v. Cranford Mercantile Co., 78 
So. 401, 201 Ala. 403. (2) In an ac- 
tion for assault and battery arising 
from an interchange of blows when 
defendant claimed pay for a cow, 
plaintiff might be asked whether he 
instituted the action because defend- 
ant compelled him to pay for the cow. 
Lowe v. Ring, 101 N.W. 381,123 Wis. 
107. (3) Where a witness upon 
cross-examination testified that any 
one would have a feeling against a 
certain party because of the way she 
had been used, such party may bring 
out the matter to which the witness 
perenne’: Blair vy. Blair, 125 Ill.App. 


45. Vann v. State, 37 So. 158, 140 
Ala. 122; State v. Leahy, 144 So. 138, 
175 La. 659. 

[a] Witness for prosecution.—On 


a prosecution for an illegal sale of 
liquor it was competent for defend- 
ant to elicit from a witness for the 
State that he and others were con+ 
victed of an illegal sale, and that de- 
fendant was a witness against them, 
and that they had testified in the 
prosecution at bar before the grand 
jury. Vann v. State, 37 So. 158, 140 
Ala, 122. 


46. Ala.—Motley v. State, 93 So. 
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however, that it is not. permissible to go into the de- 
tails of the transaction which caused the hostile feel- 
There is authority for the view that a grand 
juror who is a witness on the trial of an indictment 
found by the grand jury of which he was a member 
cannot, with a view of showing his prejudice, be ask- 
ed as to his action as a grand juror.*® 1 
priety of permitting an answer which is not respon- 
sive and which contains improper matter, on cross- 
examination designed to show hostility to the cross- 
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ings. 


508, 207 Ala. 640; Rarden v. Cunning- 
ham, 34 So. 26, 136 Ala. 263; Puckett 
v. State, 133 So. 63, 24 Ala.App. 217; 
McSwean v. State, 64 So. 543, 10 Ala. 
App. 162. 


La.—State v. Leahy, 144 So. 138, 175 
La. 659. 


N.D.—State v. Malmberg, 105 N.W. 
614, 14 N.D. 528. 


Okl.—Ross v. State, 275 P. 401, 42 


Okl.Cr. 227; Hennessee v. State, 232 
P. 856, 29 Okl.Cr. 72; Boyer v. State, 
So) IPano20n Lo Oke rs 388. 


Tex.—O’Neal v. State, 122 S.W. 386, 
Sia hesx- Cr.) 2'49- 


See Ellis v. St. Louis, ete... R. Co., 
111 S.W. 8389, 131 Mo.App. 395 (hold- 
ing that in an action by an abutting 
owner for damages caused by ob- 
structing an alley, defendant was en- 
titled to ask plaintiff’s witness if he 
did not have property which he con- 
sidered to be damaged by the obstruc- 
tion and it was error to deny such 
right). ° 


fa] Witness for prosecution.—(1) 
It was error to exclude a question to 
the complaining witness on cross-ex- 
amination, asked to show that it was 
after accused had the witness prose- 
euted for disturbing religious wor- 
ship that he swore out the warrant 
against accused. McSwean vy. State, 
64 So. 543, 10 Ala.App. 162. (2) A 
question was proper, and should have 
been allowed, on accused’s cross-ex- 
amination of a witness for the prose- 
ecution, to show that against accused’s 
protest accused’s daughter was living 
in the house with the witness and 
that for this reason the witness’ feel- 
ings towards accused were bad. Mc- 
Swean vy. State, 64 So. 548, 10 Ala.App. 
162. (3) Exclusion, on cross-exam- 
ination of a witness for the prosecu- 
tion, of question as to whether he had 
not heard that accused furnished in- 
formation that resulted in the inves- 
tigation of the witness’ office was 
prejudicial error. State v. Leahy, 
TAG TSOf Sse thio loa, 1009-8 C4) On) fa) 
trial for murder, question on cross- 
examination of deceased’s widow, 
who was a witness for the state, as 
to whether she had executed a@ power 
of attorney of her interest in the 
prosecution, and as to whether she 
had endeavored to settle it for a mon- 
ey consideration and failed, was im- 
properly excluded, as it bore on the 
weight and bias of her testimony and 
as to her feeling against defendant. 
Boyer v. State, 183 P. 620, 16 Okl.Cr. 
388. (5) It was error to prevent: ac- 
cused from showing, on cross-exami- 
nation of a state’s witness, that such 
witness had requested accused to fur- 
nish money to pay the witness’ fines 
when he was a convict, and became 
angered on accused’s refusal to do so, 
to show bias. O’Neal v. State, 122 §. 
EW 86, Ue Oia Lexi@rian24 9 ja G6) etna: 
homicide prosecution in which the 
principal witness for the state on 
eross-examination testified that she 


had a very kindly feeling toward 
defendant, the refusal to permit 
aceused further to cross-examine 


WITNESSES 


The impro- 


her ‘as to whether she did not 
have hatred for him, arising because 
he killed the man she was living with, 
and under whose name she had been 
going, was error. Russell v. State, 
97 So.8 8455 19. Ala.App. 425., (7); It 
was error to exclude a question to a 
witness for the prosecution tending 
to elicit the fact that accused would 
be an important witness in another 
eriminal case against such witness 
for the prosecution. Hennessee v. 
State, 232 P. 856, 29 Okl.Cr. 72. 


47. Moore v. State, 64 So. 520, 10 
Ala.App. 179. See Roden v. State, 69 
So. 366, 13 Ala.App. 105 (apparently 
recognizing rule). j 
Baltimore, ete.; R. Co., 


wh 


4S. State v. 

15 W.Va. 362, 36 Am.R. 803. 

49. People v. Schmidt, (Cal.) 250 P. 
04" fden neh; 249 UPR 2ssged9 Cale 
App. 413]; Selph v. State, 22 Fla. 
5387. Compare People v. Sandow, 


(Cal.App.) 24 P.(2d) 521% (where a 
witness for the prosecution was ask- 
ed whether she was friendly to ac- 
cused, refusal to strike answer show- 
ing illicit nelations between accused 
and the witness’ daughter, on motion 
of accused, was not reversible error). 


[a] Thus the state witness’ an- 
swer that he was an enemy of any 
one who was not straight, and that 
defendant was not straight, to a ques- 
tion as to whether he was an enemy 
of accused, was improper, and should 
have been — stricken. Peonle = v. 
Schmidt, (Cal.) 250 P. 1104 [den reh 
249 P. §32, 79 Cal.App. 413]. 


50. Henderson v. State, 113 So. 
689, 94 Fla. 318; State v. Di Dolce, 160 
A. 516, 109 N.J.Law 233; Johnson v. 
lave, wc hexcCr.) OtsS iW. al Leo. 


[a] Witness for accused.—(1) 
Personal obligation of a witness for 
accused to a close relative of accused 
may be shown. Henderson y. State, 
113 So. 689, 94 Fla. 318. (2) Witness 
for accused in a prosecution for sell- 
ing liquor in prohibition territory 
may be questioned as to his employ- 
ment in the place where a person who 
is under indictment for a like offense 
as that involved in present prosecu- 
tion is employed. Johnson vy. State, 
(Tex.Cr-)! 191 “SW. 11655513): 'Cross- 
examination to show that the defense 
witness was the godfather of ac- 
cused’s child, both the witness and 
accused being Sicilians, and that such 
relationship is considered very close 
by Sicilians, was proper to show in- 
terest thereby affecting the witness’ 
credibility. State v. Di Dolce, 160 
A. 516, 109 N.J.Law 233. 


51. Conn.—State y. Schleifer, 130 
A Lig. 102) Conn 708% 


Fla.—Furlow v. State, 
72 Fla. 464. 

Kan.—State v. Collins, 5 P. 368, 33 
Taal. 


Mo.—State v. Wade, 270 S.W, 298, 
307 Mo, 291. 


N.Y.—Garnsey v. Rhodes, 34 N.B. 
199, 1388 N.Y. 461. 


73 So. 362, 


ee eel 


es bia! 


examining party, has been recognized.*® 


Relations with, and feelings toward, others than 
party. Under certain circumstances a witness may 
be examined in respect of particular matters show- 
ing his relations with,®°° or feelings toward,°1 a per- 
son who is not a party to the action or proceeding. 
Thus in a criminal case a witness for accused may be 
cross-examined as to particular matters tending to 
show hostility toward the victim of the crime,°” or a 


~ 


Wash.—Stossel v. Van De Vanter, 
47 P. 221, 16 Wash. 9. 


See Robbins v. State, 69 So. 297, 
13 Ala.App. 167 [cert den 70 So. 1014] 
(apparently recognizing rule). 


[a] Witness xfor prosecution.— 
Fact that a witness for the prosecu- 
tion upbraided thé husband of accused 
for not trading with the witness could 


be shown. Furlow v. State, 73 So. 362, 
72 Fla. 464. 
[b] Witness for accused.—In a 


prosecution for inciting striking rail- 
road employees to commit acts of 
violence, cross-examination of a wit- 
ness for accused, concerning his state- 
ment that the Boston police force 
were a bunch of scabs, as to whether 
he meant the new force taking the 
place of the old force after a police 
strike, was relevant. State v. Schleif- 
er, 130 A. 184, 102 Conn. 708. 


[ce] Other witnesses.—(1) In an 
action to recover the balance due ona 
contract to erect a house, it was error 
to exclude questions by plaintiff on 
eross-examination of the principal 
witness for defendant, by which ques- 
tions it was sought to show that re- 
lations between the witness and the 
architects were not friendly. Garnsey 
v. Rhodes, 34 N.E. 199, 138 N.Y. 461. 
(2) It was proper to permit cross- 
examination of a witness for defend- 
ant in a civil case for the purpose of 
showing ill will between such witness 
and a person who, according to deé 
fendant’s claim, had, with plaintiff, ef- 
fected a fraudulent scheme to cover 
up plaintiff's property. Stossel v. Van 
De Vanter,- 47 P. 221, 16 Wash. 9. 


52. Ala.—Gilchrist v. State, 95 So. 
197, 19 Ala.App. 16 [cert den 95 So. 
200, 208 Ala. 6909; Allsup v. State, 72 
So. 599, 15 Ala.App. 121. 


Cal.—People v. Ryan, 92 P. 858, 152 
Cal. 364. 


Ky.—Howard v. Commonwealth, 27 
S.W.(2d) 410, 284 Ky. 45. 


Miss.—Cody v. State, 148 So. 627, 
167 Miss. 150. 


Mo.—State v. Wade, 270 S.W. 298, 
307 Mo. 291. 


N.Y.—People v. Keating, 16 N.Y.S. 
748, 61 Hun 260, 10 N.Y.Cr. 48. 


S.C.—State v. Merriman, 12 S.E. 619, 
BY Se OMe oe 


Tex.—Emmons vy. State, 
253, 100 Tex.Cr. 264. 


[a] Homicide.—(1) Where one of 
the defendants, who stood by during 
the assault, was called as a witness 
for the defense, the prosecuting attor- 
ney might ask if he wanted to see de- 
ceased get a thrashing. People v. 
Keating, 16 N.Y.S. 748, 61 Hun 260, 10 
N.Y.Cr. 48. (2) It was competent 
for the state to ask a witness whether 
he did not say to a person named that 
deceased could be better spared than 
any other man in the community. 
State v. Merriman, 12 S.E. 619, 34 S.c. 
16. (38) On cross-examination of a 
witness for accused, it was proper to 


273 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reason for such hostility,** or to show hostility to- 
The view has been 
taken, however, that the exclusion of matters which 
tend to show the hostility of the witness toward a 
relative of a party is not necessarily erroneous, since 
such feelings might not extend to the party.®® 
witness called to discredit another witness may be 
asked whether he has had a quarrel with such other 


ward the prosecuting witness.°* 


witness.°°® 


Inquiry as to irrelevant, immaterial, or collateral 
matters or matters of doubtful probative value. 


ask him whether right after the shoot- 
ing he did not say that he took de- 
liberate aim at deceased’s head, and 
could not see how he missed. Gil- 
christ v. State, 95 So. 197, 19 Ala. App. 
16 [cert den 95 So. 200, 208 Ala. 690]. 
(4) State’s cross-examination of a 
witness to show that he and deceased 
on the day of the killing had quar- 
reled or had a difficulty was proper, 
as tending to show bias on the part 
of the witness. Allsup v. State, 72 So. 
599, 15 Ala.App. 121. (5) It was 
proper to ask a defense witness if he 
was not present with the crowd of 
arunks who were rejoicing over the 
death of the victim, the state having 
the right to show the surroundings 
under which the witness’ manifest 
pleasure at death of victim was ex- 
pressed. State v. Wade, 270 S.W. 298, 
307 Mo. 291. (6) A witness for ac- 
cused may be asked concerning a re- 
mark imputed to him showing ill will 
toward decedent. People v. Ryan, 92 
P. 853, 152 Cal. 364. (7) Cross-ex- 
amination of witness for accused re- 
garding a misunderstanding between 
deceased and the witness, who gave 
impeaching testimony, is permissible 
to show bias, motive, or hostility. 
Cody v. State, 148 So. 627, 167 Miss. 
150. (8) Cross-examination of ac- 
cused’s brother, as to whether they 
did not all get mad at deceased’s 
family at the time of a certain search 
of the premises of the witness’ father, 
was not imnrroper, the state being en- 
titled to show anything prompting 
the witness to testify for the defense. 
Emmons v. State, 273 S.W. 253, 100 
Tex.Cr. “264 (9) Question to ac- 
cused’s daughter regarding statement 
made just after the homicide was 
competent to prove bias. Howard v. 
Commonwealth, 27 S.W.(2d) 410, 234 
Ky. 45. 


56. Tallon v. State, 210 P. 309, 22 
Okl.Cr. 89. 


[a] Homicide.—In a homicide case 
it was proper to elicit on cross-exam- 
ination of a witness for accused that 
deceased had caught the witness in 
the act of stealing corn from deceased 
and had shot at the witness. Tallon 
Veestate, 210 P.309, 22 OKI-Cr, 89, 


54. Zarafonetis v. State, (Tex.Cr.) 
198 S.W. 938. 


55. Whitney v. State, 57 N.E. 398, 
154 Ind. 573. 


56. Long v. Lamkin, 9 Cush. 
(Mass.) 361. 

57. Clay County Abstract Co. v. 
McKay, 147 So. 407, 226 Ala. 394; 


State v. Thompson, 110 S.E. 1338, 118 
S.C. 191: Hartzell v. Wagner, 152 N.W. 
693, 35 S.D. 472. 


58. Hartzell v. Wagner, supra. 
59. Whitsett v. Belue, 54 So. 677, 
172 Ala. 256; Haney v. State, 101 So. 


533, 20, Ala.App. 236 [cert den 101 So. 
537, 211 Ala. 614]. 


. Ala.—Wilkerson v. State, 37 
So. 265, 140 Ala. 165; Hereford v. 
Combs, 28 So. 582, 126 Ala. 369; Blan- 
ton v. Hutto, 118 So. 677, 22 Ala.App. 


: 
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cross-examination to show bias may properly extend 
to matters which intrinsically are irrelevant and im- 
material®*? or collateral®’ to the issues in the case, 
and, according to some cases, any circumstance tend- 
ing to show bias or interest may be elicited even 
though it might otherwise be immaterial.°° 
cross-examination for the purpose here considered 
should not, however, be extended to matters not rele- 


The 


vant to the main issue and not tending to show inter- 


The 


617; Adkinson v. State, 107 So. 323, 
21 Ala.App. 264; Wells v. State, 107 
So. 31, 21 Ala.App. 217. See Hall -v. 
State, 130 So. 531, 24 Ala.App. 75 [cert 
den 130 So. 538, 222 Ala. 26] (where 
Sayed See CEN Fe constituted er- 
ror). 


Ark.—Abelson v. St. Louis, ete., R. 
Co., 105 S.W. 81, 84 Ark. 181. 


Cal.—People v. Lynch, 55 P. 248, 
122 Cal. 501; People‘v. Fong Ah Sing, 
Ti Prez, WOnGalarc. 


Conn.—State v. Schleifer, 130 A. 184, 
102 Conn. 708. 


Fla.—Adkinson v. State, 37 So. 522, 
48 Fla. 1. 


Ga.—Phillips v. Johnson, 100 S.E. 
98, 149 Ga. 335. 


Idaho.—State v. Corcoran, 
1034, 7 Idaho 220. 


Ill.—Nagle v. Schnadt, 88 N.E. 178, 
239 Ill. 595 [rev 136 Ill.App. 417]. 


Ind.—Whitney v. State, 57 N.E. 398, 
154 Ind. 573; Kiley v. State, 22 N.E. 
99,120 Ind. 65: 


Towa.—State v. Seery, 105 N.W. 511, 
129 Iowa 259; State v. Winter, 34 N. 
W. 475, 72 Iowa 627. 


Pp ein Lee v. Blackburn, 11 Kan. 


Mass.—Commonwealth v. Tomasel- 
li, 154 N.E. 95, 257 Mass. 479. See 
Commonwealth v. Sansone, 147 N.E. 
574, 252 Mass. 71 (where error in ex- 
cluding a question was not shown). 


aes aes v. Tupper, 38 Mich. 


Mo.—Coats v. Lynch, 53 S.W. 895, 
152 Mo. 161. 


Mont.—State v. Jackson, 24 P. 213, 
9 Mont. 508. See State v. Wakely, 117 
P. 95, 43 Mont. 427 (where the rejec- 
tion of certain evidence did not con- 
stitute error). 


N.J.—State v. Mangino, 156 A. 430, 
108 N.J.Law 475. See State v. Wil- 
liams, 155 A. 386, 9 N.J.Misc. 657 
(where error was not shown in refus- 
ing to permit cross-examination). 


wee eee eu Vv. state. (Cr.)7297) P: 


S.D.—State v. Madison, 
647, 23 S.D. 584. 


Tex.—Texas, etc., R. Co. v. Dish- 
man, 91 S.W. 828, 41 Tex.Civ.App. 250; 
Owens v. Missouri, ete., R. Co., (Civ. 
App.) 45 S.W. 399; Burge y. State, 167 
SoW!''63;, 73° Tex-Cri’505* Carison vy. 
State, 5 Tex.App. 194. 


Vt.—Hobart v. Young, 21 A. 612, 63 
Vt.; 363, 12 R.A. 693. 


See Graecz v. Anderson, 116 N.W. 
1116, 104 Minn. 476 (holding that in a 
personal injury action it was proper to 
exclude cross-examination of defend- 
ant to show that he carried indemnity 
insurance and the extent to which his 
policy protected him in the event of an 
adverse verdict). 


[a] Witness for prosecution.—(1) 
Where, in a prosecution for illegally 


Grae. 


122 N.W. 


est or bias;®° and it is proper to exclude a question, 
or not to require an answer, where such question in- 


selling liquor, the state’s main wit- 
ness testified that he received fifty 
dollars for his services in procuring 
the bottle of whisky claimed to have 
been illegally sold, the court properly 
refused to permit questions on cross- 
examination to show that the witness 
was not working regularly, needed 
money to support his family, and had 
applied for county aid. State v. Madi- 
son, 122 N.W. 647, 23 S.D. 584. (2) 
It is not'competent for the defense in 
a criminal case to ask an adverse wit- 
ness if his employer intends to claim 
damages against the county for the 
acts constituting or connected with 
the offense for which defendant is 
being prosecuted, as such question 
does not tend to show the state of 
mind of the witness toward defendant» 
State v. Corcoran, 61 P. 1034, 7 Idaho 
220. (3) Refusal to allow one wit- 
ness for the prosecution in a criminal! 
case to be asked whether he was the 
brother of another state’s witness was 
not prejudicial error. Cole v. State, 
110 So. 913, 21 Ala.App. 601 [cert den 
110 So. 914, 215 Ala. 4382]. (4) Ina 
prosecution for murder, questions by 
accused to a state’s witness tending 
to show bias or interest of one nota 
witness were properly excluded, where 
not tending to show bias or interest 
of witness. Drummond vy. State, 102 
So. 723, 20 Ala.App. 286 [cert den 102 
So. 726, 212 Ala. 410]. (5) Ina crim- 
inal prosecution, excluding testimony 
showing the state of feeling between 
the family of the witness and a named 
person was not erroneous as unduly 
limiting cross-examination where the 
relation between the family of the 
witness and such named person or be- 
tween such named person and accused 
was not shown. Perrin v. State, (Okl. 
Cr.) 297 P. 314. (6) Where a witness, 
brought from without the state to tes- 
tify for the state in a liquor case, tes- 
tified that there was no arrangement 
to pay him more than his legal fees, he 
could not be interrogated as to wheth- 
er he had received letters from citi- 
zens requesting or urging his attend- 
ance. State v. Reinhartz, 28 N.W. 
566, 69 Lowa 224. 


[b] Witness for accused.—Where, 
in a prosecution for inciting striking 
railroad employees to commit acts of 
violence, a union official testified as to 
policemen being on duty to prevent 
acts of violence, cross-examination, as 
to a large number of acts of violence 
committed, and conviction of strikers 
for such acts, was not permissible to 
disclose bias, prejudice, and interest 
of witness. State v. Schleifer, 130 A. 
184, 102 Conn. 708. 


[c] Other witnesses.—(1) It was 
improper for plaintiff's counsel to 
ask one of defendant’s witnesses on 
cross-examination if one of defend- 
ant’s attorneys told him a short while 
before that plaintiff wanted him as a 
witness, such fact having no tendency 
to impeach or discredit the witness 
and being hearsay. Bice v. Steverson, 
88 So. 753, 205 Ala. 576. (2) Ina pas- 
senger’s action against a street rail- 
way company for personal iniuries, 


974 [70 C.J.] 


volves a matter which is immaterial,*! or which is too 
remote and indefinite,*? to show bias or interest, or 
where the most favorable answer to the question 
So the court may 
properly refuse to allow a question, the most favor- 
able answer to which would not show any bias or hos- 
tility on the part of the witness against the cross- 
examining party,°* or bias in favor of a third per- 
So in general it is proper to exclude a ques- 
tion where the facts sought are irrelevant and imma- 
terial in respect of bias against, or hostility toward, 
the cross-examining party®® or are too remote to 
warrant an inference of such bias or hostility,®? and 


would not show bias or interest.®* 


son.®® 


WITNESSES 


terested Person 
(a) In General. 


the matter which it is sought to elicit to show bias 


it was improper cross-examination to 
‘elicit from a witness for defendant 
the fact that he had never testified 
in court for a person injured. Plam- 
beck v. Chicago Rys. Co., 128 N.E. 513, 
294 Ill. 302 [aff 214 Ill.App. 636]. See 
McMahon v. Chicago, 88 N.E. 223, 239 
Tll. 834 (apparently recognizing rule). 
(3) Excluding on cross-examination 
statements of a witness in conference 
at the bench was within the judge’s 
discretion, the offer of proof not tend- 
ing to show bias or interest. Friend 
Lumber Co. v. Armstrong Bldg. Finish 
Co., 177 N.E. 794, 276 Mass. 361, 80 A. 
B.R. 599. 


61. Ham v. State, 105 So. 390, 21 
Ala.App. 103. See Hackins v. State, 
103 So. 468, 212 Ala. 606 (where the 
exclusion of a question was not er- 
ror); Roden v. State, 69 So. 366, 13 
Ala.App. 105 (the statement of a wit- 
ness for the prosecution, who admit- 
ted his ill will toward accused, that he 
might have shot accused under cer- 
tain conditions was properly excluded 
as a mere speculation of the witness). 


62. Shelton v. Stapler, 121 So. 34, 
219 Ala. 15; McGehee v. State, 55 So. 
159, 171 Ala. 19; People v. Strauch, 
93 N.E. 126, 247 Ill. 220; Pond v. Pond, 
132 Mass. 219; Lustig v. New York, 
etc., R. Co., 20 N.Y.S. 477, 65 Hun 547, 
5 Am.Negl.Cas. 536. See Chandler v. 
Chandler, 85 So. 558, 204 Ala. 164 
(where the impropriety of a certain 
inquiry was asserted); State v. Steg- 
ner, 207 S.W. 826, 276 Mo. 427 (cross- 
examination of a state’s witness by 
asking him to recite a poem he was 
alleged to have written derogatory to 
defendant, for the purpose of affecting 
his credibility, would be improper, de- 
spite the great latitude allowed in 
cross-examination, since the animus 
of the witness may better be shown 
by direct inquiry). 


fa] Witness for prosecution.—. 
Where a state’s witness having given 
testimony tending to incriminate ac- 
cused testified on cross-examination 
that accused was farming on the wit- 
ness’ place, making a crop on shares 
at the time the alleged crime was com- 
mitted, it was not error to refuse to 
require the witness to answer wheth- 
er he had turned over the part of the 
crop due to accused, as such interrog- 
atory did not per se tend to show in- 
terest or bias. McGehee v. State, 55 
So. 159, 171 Ala. 19. 


[b] Civil action.—(1) Cross-ex- 
amination of a witness as to what the 
witness said regarding administra- 
tion, in, which plaintiff had testified 
that the witness was not honest was 
pronerly excluded. Shelton y. Stapler, 
121 So. 34, 219 Ala. 15. (2) Wherea 
witness, in an action for death on be- 
ing cross-examined as to his interest 
in a case, testified that he had none, 
it was not error to refuse further ex- 


amination as to whether, in the event 
of plaintiff’s recovery, he did not ex- 
pect repayment of advances made by 
him for funeral expenses of plaintift’s 
intestate, there being no inquiry as to 
any agreement for such payment. 
Lustig v. New York, etc., R. Co., 20 
N.Y.S. 477, 65 Hun 547, 5 Am.Negl.Cas. 


536. 

63. Ham v. State, 105 So. 390, 21 
Ala.App. 108° Sée*Vann v. State, 37 
So. 158, 140 Ala. 122 (apparently 
recognizing rule); Nagle v. Schnadt, 
88 N.E. 178, 239 Ill. 595 (where cer- 
tain questions were properly exclud- 
ed). 


[a] Want of connection in rela- 
tionship.—A question on cross-exam- 
ination whether trouble existed be- 
tween a certain family and that of de- 
fendant was not admissible to show 
bias or interest of the witness, in the 
absence of showing of relationship 
between the first mentioned family 
and that of the witness. Ham v. 
State, 105 So. 390, 21 Ala.App. 103. 


64. Ala.—Louisville & N. R. Co. v. 
Robinson, 105 So. 874, 213 Ala. 522; 
Gregory v. State, 37 So. 259, 140 Ala. 
16; Carpenter v. State, 13 So. 534, 98 
Ala. 31; Naftel v. State, 57 So. 386, 
3 Ala.App. 34. See Tucker v. Graves, 
88 So. 40, 17 Ala.App. 602 (where ob- 
jection to a question to plaintiff on 
cross-examination was properly sus- 
tained). 


Ga.—Lindsey v. State, 88 S.E. 202, 
1457Ganou 


Iowa.—Noble v. White, 72_N.W. 556, 
103 Iowa 352. 


Mass.—Commonwealth v. Sansone, 
147 N.E. 574, 252 Mass. 71. 


Or.—State v. Fitzhugh, 2 Or. 227. 


Tex.—Mortimore v. Affleck, (Civ. 
App.) 125 S.W. 51; Surginer vy. State, 
217 S.W. 145,86 Tex.Cr. 438. 


See People v. Meraviglia, 238 P. 794, 
73 Cal.App. 402 (when certain facts 
which it was sought to elicit were too 
remote); Berry v. Safe Deposit, ete., 
Co., 53 A. 720, 96 Md. 45 (where the ex- 
clusion of a question was ‘not erro- 
neous). 


[a] Witness for prosecution.—(1) 
It was not a ground of error that the 
court refused to allow a witness for 
the prosecution, on the trial of an in- 
dictment for murder, to be asked 
whether he was present at a public 
meeting called for the purpose of 
hanging the prisoners without a trial. 
State v. Fitzhugh, 2 Or. 227...(2) On 
a trial for larceny, a question asked 
a police officer for the purpose of 
showing bias or ill will as to whether 
he had sought to have the court fix 
bail in the sum of ten thousand dol- 
lars was properly excluded. Com- 
monwealth v. Danton, 137 N.E. 652, 
243 Mass. 552. (3) <A witness for 
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or prejudice must be such as to show that the bias 
or prejudice is directed to the person to whom the 
evidence relates.°8 Likewise the propriety of refus- 
ing to allow questions for the alleged purpose of 
showing the friendly feeling of the witness toward 
the party for whom he testifies has been recognized 
where it appears that the facts which it is sought to 
elicit are of doubtful probative value.®® 


[§ 1172] (2) Employment by Party or Other In- 


and Compensation of Employee— 
It has been held or recognized that 


a witness may be asked as to his employment by a 


x 


~ 
the state, after testifying that he was 
not hostile to the accused, could not 
be asked, in order to contradict him, 
whether he did not once, when re- 
quired to reduce the force working un- 
der him, discharge defendant in pref- 
erence to a colored man also in his 
employ. Carpenter v. State, 13 
534, 98 Ala. 31. (4) Refusal to 
amine the prosecuting witness on 
question as to whether he gave ac- 
cused bad checks, for the purpose of 
showing ill feeling of the witness to- 
ward accused, was not error. Surgin- 
er v. State, 217 S.W. 145, 86 Tex.Cr. 
438. (5) Question on cross-examina- 
tion as to acts of the son of' the 
prosecuting witness toward accused 
was properly excluded. Jones v. 
State, 121 So. 6, 23 Ala.App. 79. 


[b] Other witnesses.—(1) In an 
action against a railroad company for 
refusing transportation to a passen- 
ger, objection to questioning witness 
for plaintiff as to whether he was out 
of employment was properly sus- 
tained, since, unaided by other evi- 
dence, this was not sufficient to show 
bias or prejudice against defendant. 
Louisville & N. R. Co. v. Robinson, 105 
So. 874, 213 Ala. 522. (2) A party’s 
refusal to arbitrate does not show bias 
and it is proper to refuse to allow 
questions as to such refusal. Morti- 
LSE v. Affleck, (Tex.Civ.App.) 125 S. 


65. Burge v. State, 167 S.W. 63, 
73 Tex.Cr, 505. _ 


66. State v. Bischoff, 84 So. 41, 146 
Le ee State v. McCann, 72 P. 137, 48 
lets . 


67. State v. Cullens, 123 So. 645, 
168 La. 976; State v. Bilansky, 3 Minn. 
246; McGaughey v. State, (Tex.Cr.) 
64 S.W.(2d) 777. 


_ [a] Prosecuting witness.—Exclud- 
ing a question to show that the wife 
of a witness for the prosecution in a 
criminal case quarreled with ac- 
cused’s daughter, resulting in such 
wife’s ill feeling against such daugh- 
ter and the family of accused was not 
error, Since too problematical to show 
animus of the state’s witness. Mc- 
Gaughey v. State, (Tex.Cr.) 64 S.W. 
(2d) 777. 


68. Goodman v. U. S., 39 F.(2d) 
524. 
69. Van Fleet v. O’Neil, 192 P. 384, 


44 Nev. 216. es 


[a] Civil action.—Refusal to al- 
low questions to attorneys, who tes- 
tified for plaintiff attorney in an ac- 
tion for fees, on cross-examination, 
as to their participation in a meeting 
of the bar association to appoint an 
attorney to defend plaintiff against a 
pending charge, and as to one of them 
there volunteering to serve as his at- 
torney, was at least in the court’s dis- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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party,’° or by one who is interested in the result or 
outcome of the proceedings,’! as to the duties of 
the witness,‘? as to whether the witness would appre- 
hend being discharged if his testimony were unfavor- 
able to his employer,** as to whether the witness had 
been discharged, and is seeking reémployment, by the 


eretion, it not following that any such 

acts of friendliness would affect their 

eredibility, and the matter sought to 

be elicited having a tendency to prej- 

udice plaintiff with the jury. Van 

run v. O’Neil, 192 P. 384, 44 Nev. 
6. 


70. Ala.—Sorrell v. Schener, 96 So. 
216, 209 Ala. 268; Preferred Acc. Ins. 
Co. v. Gray, 26 So. 517, 123 Ala. 482. 


Iowa.—Holmes vy. Rivers, 124 N.W. 
801, 145 Iowa 702. 


South Covington & C. Ry. Co. 
v. Raymer, 116 S.W. 281, 132 Ky. 187, 
136 Am.S.R. 177. 


Tex.—Gulf, ete., R. Co. v. Hays, 89 
S.W. 29, 40 Tex.Civ.App. 162; Mis- 
sauri,etcl; Ri i Co. sv.i Smith; 72), Siew 
418, 31 Tex.Civ.App. 332. 


Wash.—Stowe v. La Conner Trad- 
ine; .ete:, Co., S0=P. 856, S81 P._97,. 39 
Wash. 28. 


Wis.—Klatt v. N. C. Foster Lumber 
Co.,,73 N.W. 563,\97. Wis. 641. 


Wyo.—Pullman Co. vy. Finley, 125 
P. 380, 20 Wyo. 456. 
[a] TIllustrations.—(1) Employ- 


ment by the party for whom the wit- 
ness testifies may be shown on cross- 
examination. South Covington & C. 
Ry. Co. v. Raymer, 116 S.W. 281,132 
Ky. 187, 1836 Am.S.R. 177. (2) It was 
proper to ask a witness if he was in 
the employ of the party calling him, 
and if he was paid to come to court 
ands testify. wi Gilt;) ete: Re Conv. 
Hays, 89 S.W. 29, 40 Tex.Civ.App. 162. 
(3) In an action by an employee 
against a railroad company for inju- 
ries, it was proper for his counsel, on 
cross-examination of certain of de- 
fendant’s witnesses, to prove by them 
that they were in defendant’s employ, 
and attended the trial on notice from 
it, and in the expectation that it 
would pay their expenses incurred in 
such attendance, and were not subpee- 
naed as witnesses. Missouri, ete., R. 
OO Vath, cous Ws) 40o>- ol Lex: CLry. 
App. 332. (4) In an action for dam- 
ages for the death of an employee, al- 
leged to have occurred while he was 
rightfully in the discharge of the 
duties of his employment by the neg- 
ligence of a fellow servant in charge 
of an engine, it was competent to ask 
a witness for defendant on cross-ex- 
amination if, since the injury and at 
the time of the trial, he was not work- 
ing under the employee whose negli- 
gence it was alleged caused the inju- 
ry. Louisville, etc., R. Co. v. York, 30 
Sof 67:6, 128° Ala:''305." (5) In an-ac- 
tion for personal injuries there was 
no impropriety in counsel for plaintiff 
asking a witness for defendant on 
eross-examination if he was in the 
employ of defendant. Stowe v. La 
Conner Trading, ete., Co., 80 P. 856, 
81 P.. 97, 39 Wash. 28. (6) It was 
proper to show on cross-examination 
that a witness for defendant, who tes- 
tified to a conversation with plaintiff 
about the circumstances of his inju- 
ry, was interested on defendant’s side 
of the case, and was employed by him 
to interview plaintiff, although the 
witness’ connection with defendant 
ceased before the trial; this latter 
fact was proper for the consideration 
of the jury to affect the weight of his 
evidence. Klatt v. N. C. Foster Lum- 
ber Co., 73 N.W. 563, 97 Wis. 641. 


71. Colo.—Vindication Consol. Gold 


WITNESSES 


Min. Co. v. Firstbrook, 86 P. 313, 36 
Colo. 498, 10 Ann.Cas. 1108. 


Idaho.—Curtis v. Ficken, 16 P.(2d) 
977, 52 Idaho 426. 


Ill. National Enameling, ete., Co. 
v. Fagan, 115 Ill.App. 590. 


Ky.—Cadle v. McHargue, 
(2d) 978, 249 Ky. 385. 


Mass.—Stevens v. Stewart-Warner 
Speedometer Corp., ALD NEE 204, 2238 
Mass. 44. 


Mo.—Paepke v. Stadelman, 
W. 845, 222 Mo.App. 346. 


N.Y.—Hummel v. L. S. Fischl’s Son, 
Inc., 162 N.Y.S. 150, 175 App.Div. 489. 


Pa.—Linahan v. Pittston Coal Min. 
Co., 70 A. 884, 221 Pa. 626. 


S.D.—Hedlun v. Holy Terror Min. 
Cor; 192) NSW. 31,516 \S2D0 260. 


Wash.—Moy Quon vy. Furuya Co., 
143 P. 99, 81 Wash. 526. 


Wis.—Martell v. Kutcher, 216 N.W. 
522,195 Wis. 19. 


_ [a] Insurance company.—(1) Elic- 
iting the fact of employment by an 
insurance company of a witness for 
defendant in an action for personal in- 
juries is not erroneous. Vindication 
Consol. Gold Min. Co. v. Firstbrook, 
86 P. 313, 36 Colo. 498, 10 Ann.Cas. 
1108; Curtis v. Ficken, 16 P.(2d) 977, 
52 Idaho 426; National Hnameling, 
ete., Co. v. Fagan, 115 Ill.App. 590; 
Grossnickle v. Avery, (Ind. App.y 152 
N.E. 588, 154 N.E. 395; Dempsey v. 
Goldstein Bros. Amusement Co: 121 
N.E. 429, 231 Mass, 461; Linahan v. 
Pittston Coal Min. Co., 70 A, 884, 221 
Pa. 626. See Snyder v. Wagner Elec- 
tric Mig. Co. 228 S.W. 911;;284, Mo. 
285 (recognizing rule); Fletcher. v. 
Saunders, 284 P. 276, 132 Or. 67 (where 
certain cross-examination was not 
improper). (2) Plaintiff suing for 
personal injuries could on cross-ex- 
amination prove, for the purpose of 
showing bias or interest, that a wit- 
ness introduced by defendant was an 
agent or employee of an insurance 
company which had issued a policy to 
defendant. Cadle v. McHargue, 60 S. 
W.(2d) 973, 249 Ky. 385; Paepke v. 
Stadelman, 300 S.W. 845, 222 Mo.App. 
346; Moy Quon y. Furuya Co., 143 P. 
99, 81 Wash. 526; Martell v. Kutcher, 
216 N.W. 522, 195 Wis. 19. Compare 
Frahm v. Siegel-Cooper Co., 116 N.Y. 
S. 90, 131 App.Div. 747 (where cross- 
examination constituted error). (8) 
In an action for death by negligence, 
where defendant’s witness testified to 
inconsistent statements of plaintiff’s 
witness, it was proper to show that 
defendant’s witness, when he procured 
a statement from plaintifft’s witness, 
was employed by a casualty compa- 
ny insuring defendant, although it 
indicated that the casualty company 
was interested. Hummel vi i. 8. 
Fischl’s Son, Ine., 162 N.Y.S. 150, 175 
App.Div. 489. (4) Where, in an action 
for injuries, it was claimed that a 
release had been procured by fraud 
and undue influence, and the witness 
procuring the release testified in chief 
directly contradictory to plaintiff’s 
testimony relative to the execution of 
the release, and to a fatal admission 
made by plaintiff three days after the 
accident, plaintiff was entitled to 
show on cross-examination that such 
witness was the adjuster for an in- 
surance company ultimately liable for 


60 S.W. 


300 S. 
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party for whom the witness testifies,“ and as to 
whether the witness has been requested to resign by 
his employer against whom the witness testifie 
refusal to permit cross-examination as to such mat- 
ters may constitute error.’® 
cumstances a witness may be cross-examined as to the 


Sith 


So under certain cir- 


the injury, and other facts tending to 
show his interest in the result of the 
litigation. Hedlun v. Holy Terror 
Min...Co., 921 N-W..) 31, 269S.Ds 261: 


72. Musliner v. Detroit United Ry., 
163 N.W. 894, 197 Mich. 409. 


[a] Claim agent.—lIn an action for 
injuries received while boarding a car 
of defendant company, evidence of the 
latter’s claim agent that it was his 
duty to get statements from witness- 
es as favorable to the company as 
possible, for use in negotiating settle- 
ments, was properly admitted. Mus- 
liner v. Detroit United Ry., 163 N.W. 
894, 197 Mich. 409. 


73. Ala.—Postal Tel. Cable Co. v. 
Hulsey, 22 So. 845, 115 Ala. 193. 


Fla.—Jacksonville, ete, R. Co. v. 
Wellman, 7 So. 845, 26 Fla. 344. © 


Ind.—Chicago, etc., R. Co. v. Thom- 
as, 55 N.E. 861. 


Mo.—Gessley v. Missouri Pac. R. 
Co., 32 Mo.App. 413. 


N.J.—Haver v. Central R. Co., 45 A. 
5938, 64 N.J.Law 312. 


N.Y.—Pyne v. Broadway, etc., R. 
Cor.19. NEYOS, 2li, lath oe Neb Oss. 
138 N.Y. 627]. 


Tex.—Galveston, H. & S. A. Ry - Co. 
v. Mallott, (Civ.App.) 6 S.W. (2a) "432 
Missouri, Ke & T. Ry. Co. of Texas v. 
Johnson, (Civ.App.) 193 S.W. 728; 
Missouri, etc., R. Co. v. Smith, 72 S. 
W.. 418, 31 Tex.Ciy.App. 332. 


[a] Employee of street railroad 
company.—W here in an action against 
a street railroad company for injuries 
sustained in being struck by a car, 
the driver of another car, who saw 
the accident, was called for the pur- 
pose of showing that plaintiff was 
guilty of negligence, it was proper to 
inquire whether he had not stated 
that the railroad would blacklist him 
if he gave his testimony according to 
the facts. Pyne v. Broadway, etc., R. 
Co. eLIUN we ali [atieso. Nee LOsia. 
138 N.Y.' 627]. 


74 Gordon v. Kansas City South- 
ern R. Co., 121 S.W. 80, 222 Mo. 516. 


[a] TIllustration.—Where a former 
conductor on defendant’s railroad had 
testified strongly against plaintiff, it 
Was permissible to show on cross-ex- 
amination, to affect credibility, that 
he _ was discharged for drunkenness 
and had applied for reinstatement. 
Gordon v. Kansas City Southern R. 
Co., 121 S.W. 80, 222 Mo. 516. 


75. Herlihy v. New York, N. H. & 
H. R. Co., 116 N.B. 546, 227 Mass. 168 
Lerror dism 38 S.Ct. 579, 247 U.S. 526, 
62 L.Ed. 1248]. 


76. Holmes v. Rivers, 124 N.W. 
801, 145 Iowa 702; Stevens v. Stewart- 
Warner Speedometer Corp., 111 N.E. 
771, 223 Mass. 44. 


[a] Tllustrations.—(1) In an ac- 
tion for damages for misrepresenta- 
tion, in connection with an exchange 
of property, a witness testified that 
plaintiff had listed his farm with him, 
and that he had induced defendant to 
make the exchange, and it was héld 
that it was proper on cross-examina- 
tion, after the witness testified that 
he was _ working for plaintiff, to in- 
quire whether he was also represent- 
ing defendant, as the inquiry bore up- 
on his relations with defendant, in 
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interest of the employer of such witness in the re- 
sult or outcome of the proceeding in which such wit- 
ness testifies‘? and as to such employer’s enmity to- 
ward a party to the proceeding,‘* and a refusal to 
permit such cross- -examination may constitute er- 
ror. 79 

Employment of another than witness. In the ease 
of a minor witness the propriety of an inquiry as 
to whether the father of the witness is employed by 
the party for whom the witness testifies has been 
recognized,®° 


Method of discharge of duties. The impropriety 
of questions as to how a witness discharges his du- 
ties to his employer for whom he testifies has been 
asserted where the examination does not tend to 
show bias. 


Amount and form of compensation. While the 
propriety of refusing to permit an inquiry as to the 
amount of the witness’ compensation has been recog- 


WITNESSES . 
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er to permit cross-examination tending to elicit the 
amount of compensation received by a witness from 
the party by whom such witness is employed and for 
whom he testifies.* 


[§ 1173] (b) Attorney.8* The propriety of elic- 
iting the fact that an attorney who testifies has been 
employed by a person who is interested in the result 
of the suit or proceeding has been reeognized,*® and 
a refusal to permit such cross- examination may con- 
stitute error.°® 


Financial interest and compensation. The propri- 
ety of interrogating an attorney for a party who 
testifies for such party as to his fee or as to what 
financial interest such attorney has in the action has 
been recognized,®? and.a refusal to permit such cross- 
examination may constitute error.’’ So the view has 
been taken that it is improper to refuse to permit the 
cross-examination of a witness for the prosecution 
in a eriminal ease as to whether his fee as attorney 
for plaintiff in a civil action against accused based on 


nized,*®? it has been held or recognized that it is prop- 


whose behalf he was testifying, and 
upon his interest in the suit and that 
an objection to the inquiry should 
have been overruled. Holmes v. Riv- 
ers, 124 N.W. 801, 145 Iowa 702. (2) 
In an action for the benefit of an in- 
surance company, which had paid 
plaintiff for the loss sustained from 
theft of an automobile left in the cus- 
tody of defendant, cross-examination 
of a witness for plaintiff who had tes- 
tified as to damages, to show that he 
was in the employ of the insurance 
company, should have been permitted. 
Stevens v. Stewart-Warner Speedom- 
Ag Gorpee Lit aN 7a 2297 Mass: 


77. Harrison v. State, 
12 Ala.App. 284. 


78. Harrison v. State, 68 So. 531, 12 
Ala.App. 281. 


79, Harrison v. State, 68 So. 532, 12 
Ala.App. 284; Harrison v. State, 68 
50.531, 212 Ala.App. 281. 


[a] Witness for prosecution.—(1) In 
a prosecution for the sale of liquor it 
was error not to permit accused to 
cross-examine a witness for the state 
as to whether, to his knowledge, his 
employer did not take an active inter- 
est in the prosecution. Harrison v. 
State, 68 So. 5382, 12 Ala.App. 284. (2) 
mn 2 prosecution for the sale of liquor 
accused should have been permitted 
to ask a witness for the state as to 
whether, to the knowledge of the wit- 
ness, his employer did not entertain 
enmity toward accused. Harrison v. 
State, 68 So. 531, 12 Ala.App. 281. 


80. Long v. Booe, 17 So. 716, 106 
Ala. 570. 


81. South Covington, etc., R. Co. v. 
Raymer, 116 S.W. 281, 132 Ky.’ 187, 
SG AMMEN ee. ltutte 


82. Mason vy. Alabama Iron Co., 73 
Ala. 270. 


83. Adler v. Miller, 120 So. 153, 218 
Ala. 674; Ex parte Ford, 104 So. 840, 
213 Ala. 410 [gr cert 104 So. 838, 20 
Ala.App. 6631: Cutter v. Mallard Lum- 
ber Co.; 83 S.-H db 9599 (Ser Zod; (Pull- 
sont Co. v. Finley, 125 P. 380, 20 Wyo. 

56. 


[a] Ilinstrations.—(1) Where an 
employee of defendant testified for 
defendant, he was properly required 
to state on cross-examination that he 
received twenty-five dollars a month 
for his services, and was required to 
board himself. Pullman Co. y. Finley, 


68 So. 531, 


179 CCA. 26 


125 P. 380,20. Wayo. 456. (2) Permit- 
ting a negro witness for defendant to 
be “subjected to cross-examination to 
show that he received more pay than 
white employees, to show the bias of 
the witness, was not subject to an ex- 
ception that the questions showed 
they were solely to prejudice the jury. 
Cutter v. Mallard Lumber Co., 83 S. 
TDS aya SH Ops a3! bs 


84. Employment of attorney to as- 
sist in prosecution of crime see infra 
§ 1184 


85. Olive v: State, 7 N.W. 444, 11 
Neb. 1; Lenahan v. Pittston Coal Min. 
Cos; 70 A. 884, 221 Pa. 626; Robinson 
vy. Leonard, 134 A. 706, 100 Vt. 1; Ray- 
mond v. Rutland Ry., Light & Power 
Co., 98 A. 909, 90 Vt. 373. See Miller 
v. Territory of Oklahoma, 149 F. 330, 
8, 9 Ann.Cas. 889 (it is 
proper to show that a witness for the 
prosecution in a criminal case has 
Mee retained to assist in the prosecu- 
ion). 


[a] Insurance company.—(1) It 
was proper to show that a witness for 
defendant was the attorney for an in- 
surance company (Robinson y. Leon- 
ard; i134 As 706,. 100 Wit. 3s Cady. av. 
Long, 115 A. 140, 95 Vt. 287; Raymond 
v. Rutland Ry., Light & Power (ou 
98 A. 909, 90 Vt. 373) (2) at the time 
such attorney took a certain state- 
ment from a party (McAndrews v. 
Leonard, 134, A. 710, 99. V+. 512). (3) 
Where defendant in an action for per- 
sonal injuries calls his own attorney 
as a witness, the attorney may be ask- 
ed on cross-examination, whether he 
is not also the attorney for an employ- 
ers’ liability company which has in- 
sured defendant. Lenahan vy. Pittston 
Coal Min. Co., 70 A. 884, 221 Pa. 626. 
(4) The fact that the answer to the 
question as to whether the witness is 
an attorney for an insurance company 
is such as to show no connection of 
the witness with the case on trial 
does not affect the correctness of the 
ruling permitting the question. Rob- 
inson y. Leonard, supra. 


86. Olive v. State, 7 N.W. 444, 11 
Neb. 1. 


[a] Employment by survivor of 
victim of crime.—It has been held 
that it was improper to refuse to per- 
mit the cross-examination of an at- 
torney who was a witness for the 
prosecution in a prosecution for mur- 
der for the purpose of showing that 
such attorney was interested in an ac- 


tion for damages against accused by 
a survivor of the victim of the alleg- 


ed offense. Olive v. State, 7 N.W. 444, 
11 Neb. 1. 
87. Mo.—Koenig v. Union Depot 


Ry. Co., 73 S.W. 637, 173 Mo. 698. 


Neb.—New Omaha Thomson-Hous- 
ton Electric Light Co. v. Johnson, 93 
N.W. 778, 67 Neb. 393. 


N.Y.—King v. New York Cent., etce., 
RR.  CoRneUN Gyan 6 OR: 


Tex.—San Antonio y. Porter, 59 S. 
W. 922, 24 Tex. Civ. App. 444. 


W.Va.—Moats vy. Rymer, 18 W.Va. 
642, 41 Am.R. 703 


[a] nilustestions2 2s An attor- 
ney testifying on behalf of his client 
may be questioned as to the amount 
of his fee. Moats v. Rymer, 18 W.Va. 
642, 41 Am.R. 703. (2) Where one of 
plaintiff’ s attorneys is a witness and 
gives material testimony and testifies 
that his compensation depends in 
some degree on the result of the ac- 
tion, it is not error not to allow him 
to be asked “to what extent.” King 
v. New York Cent., ete., R. Co.; 72 N. 
BY 500 Ganesan) Where an attorney states 
that he has an interest contingent on 
recovery for his fee, it is proper to 
show on cross-examination the extent 
of such interest. joan Antonio v. Por- 
ter, 59 S.W. 922, 24 Tex.Civ.App. 444. 
(4) So an attorney who voluntarily 
testifies in a case in which he is en- 
gaged on a contingent fee may be re- 
quired to answer on cross-examina- 
tion as to the amount of such fee. 
New Omaha Thomson-Houston Eleec- 
tric Light Co. v. Johnson, 93 N.W. 778, 
67 Neb. 393. 


83. Koenig v. Union Depot Ry. Co., 
73 S.W. 687, 173 Mo. 698; Wallace v. 
Kopenbrink, 119 P. 579, at Okl. 26. 


[a] Tllustrations.—(1) It has been 
held that it is error to refuse to re- 
quire the attorney for plaintiff in an 
action for wrongful death to answer a 
question as to what financial interest 
such attorney has in the action. 
nig v. Union Depot Ry. Co., 5 
637, 173 Mo. 698% (2) Where an attor- 
ney for plaintiff who testified as a wit- 
ness for his client has an interest in 
the judgment which might be recov- 
ered, it was improper to refuse to 
permit defendant to ask such witness 
as to the share of the judgment to 
which the witness would be entitled 
under his contract. Wallace v. Ko- 
penbrink, 119 P. 579, 31 Okl. 26. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a ee, »”™ 
a wks 


q 


§§ 1173-1175] 


the matter involved in the criminal ease is contin- 
gent on the amount of recovery in the civil case.*® 


While it has been held 
that a question to a physician who is a witness for 
plaintiff in an action for personal injuries as to 
whether the physician expects to be paid for his serv- 
ices to the injured person out of the litigation may 
properly be excluded,®® there is authority for the 
view that in such ease the witness may be questioned 
as to the amount of his bill®* and as to whether the 
bill has been paid®? and that the exclusion of a ques- 
tion to a witness for plaintiff as to whether the wit- 
ness had been paid for his services as physician ren- 
dered to plaintiff may constitute error.°* 
ing to some cases, a physician who testifies for de- 
fendant in a personal injury action may be asked by 
whom he was sent or called to examine or attend the 
injured person®* and by whom he was paid®® or from 
whom he expects payment, notwithstanding it ap- 
pears that an insurance company which might ulti- 
mately be liable has employed the witness.°* 
been said, however, that such cross-examination in 


[§ 1174] (ce) Physician. 


89. Blenkiron vy. State, 58 N.W. 
587, 40 Neb., 11. 
90. Jolman vy. Alberts, 158 N.W. 


886, 192 Mich. 365. 


91. Lack Malleable Iron Co. v. Gra- 
ham, 143 S.W. 1016, 147 Ky. 161. 


92. Lack Malleable Iron Co. v. Gra- 
ham, spra. 


93. Kingston v. Roberts, 157 S.W. 
1042, 175 Mo.App. 69. 


[a] Rule applied ina case in which 
plaintiff's physical condition was not 
involved, on the theory apparently 
that the interest of the witness might 
arise out of his expectation of being 
paid if plaintiff should be successful 
in the suit. Kingston v. Roberts, 157 
S.W. 1042, 175 Mo.App. 69 


94. U.S.—Wabash Sereen Door Co. 
WV. Black, 126 EF 721, 61 CCA. 639. 


Ill.—Chicago,City R. Co. v. Carroll, 
-68 N.E. 1087, 206 Ill. 318 [aff 102 Ill. 
App. 202]. 

Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 432; T. B. Jones & Co. 
v. Pelly, 128 S.W. 305. 


Mass.—Dempsey v. Goldstein Bros. 
Amusement Co, 121 N.E. 429, 231 
Mass. 461. 

N.Y.—Di Tommaso v. Syracuse Uni- 
versity, 158 N.Y.S. 175, 172 App.Div. 
34 [aff 112 N.B. 1057, 218 N.Y. 640]. 

Or.—Bennett v. City of Portland, 
265 P. 433, 124 Or. 691. 

See Devicenzo y. John Sommer 
Faucet Co., 94 A. 573, 87 N.J.Law 645 
(where certain questions were prop- 
er). 

95.. Chicago City R. Co. v. Carroll, 
68 N.E. 1087, 206 Ill. 318 [aff 102 11. 
App. 202]; S. H. Kress & Co. v. Dyer, 
(Tex.Civ.App:) 49 S.W.(2d) 986. 

$6. Curtis v. Ficken, 16 P.(2d) 977, 
52 Idaho 426; S. H. Kress & Co. v. 
Dyer, (Tex.Civ.App.).49 S.W.(2d) 986. 

97. U.S.—Wabash Screen Door Co. 
Vea black) L2G. H, fol,eol C.CrA 639. 

Ark.—Murray v. Jackson, 24 S.W. 
(2d) 960, 180 Ark. 1144. 

Idaho.—Curtis v. Ficken, 16 P.(2d) 
977, 52 Idaho 426. 

Ky.—Hedger v. Davis, 33 S.W.(2d) 
810,.236 Ky. 432. 


Mass.—Dempsey v. Goldstein Bros. 
EVORCi—62)] 
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tute error. 


Aceord- 


It has 


interest.12 
Amusement Co., 121 N.E. 429, 231 
Mass. 461. 
N.Y.—Di Tommaso v. Syracuse Uni- 


versity, 158 N.Y.S. 175, 172 App.Div. 
34 [aff 112 N.H..1057, 218 N.Y. 640]. 


Or.—Bennett yv. Portland, 265 P. 
4335 124 Or: 691. 


See Mississippi Ice & Utilities Co. 
v. Pearce, 134 So. 164, 161 Miss. 252 
(where cross-examination was prop- 
er); Devicenzo v. John Sommer Fau- 
cet Co., 94 A. 573, 87 N.J.Law 645 
(where the right to ask questions as 
to employment by an insurance com- 
pany was upheld); S. H. Kress & Co. 
v. Dyer, (Tex.Civ.App.) 49 S.W.(2d) 
986 (apparently recognizing rule). 
Compare Hill v. Jackson, (Mo.App.) 
272 S.W. 105 (where cross-examina- 
tion was disapproved). 


But see Robbins y. Olson-Schmidt 
Const. ‘Co., ((MowApp.) 1215 S.W. 779 
(where it was said that a reference 
to an insurance company in an answer 
of a witness was objectionable). 


Showing existence of insurance in 
general see Trial § 111. 


98. Curtis v. Ficken, 16 P.(2d) 977, 
52 Idaho 426. 


99. Mich.—People v. Rice, 61 N.W. 
540, 103 Mich. 350. 


Minn.—State v. Lee, 3 N.W. 345, 26 
Minn. 262. 


N.Y.—Francis v. Rome, etc., R. Co., 
12 N.Y.S. 939. 


Okl.—Files v. State, 182 P. 911, 16 
Okl.Cr. 368. 


Tex.—Whitehead y. State, 147 S.W. 
583, 66 Tex.Cr. 482. 


[a] Mllustrations.—(1) Where, on 
a prosecution for the unlawful sale of 
intoxicating liquors, the only testi- 
mony to the fact of the sale was that 
ofta private detective, it was error to 
exclude the question on cross-exami- 
nation, whether the witness had re- 
ceived any money for acting as detec- 
tive against the liquor sellers, and 
whether he expected to receive any. 
State vy. Lee, 3 N.W. 345, 26 Minn. 262. 
(2) Where, in an action by a railroad 
conductor for wages due, defendant 
interposed as a defense that plaintiff 
had failed to account for fares collect- 
ed, and introduced detectives as wit- 
nesses, one of whom stated on cross- 
examination that he did not buy a 
ticket because he got on for the pur- 
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respect of employment by an insurance company 
should carefully be controlled by the trial court.°§ 


[§ 1175] (d) Detectives, Informers, and the Like. 
A witness may be interrogated as to his employment 
to discover evidence or work up the case;°® and a 
refusal to permit such cross-examination may consti- 
So the view has been expressed that it 
is proper to allow a searching or liberal cross-exam- 
ination of a detective,? spotter,? or paid informer* 
who testifies for the prosecution in a eriminal ease, 
for the purpose of showing his interest in the ease, 
and a refusal to permit such cross-examination may 
constitute error.® 
nature® or details’ of the employment, the methods 
employed by the witness,® the reason for certain ac- 
tivities on the part of the witness, and all matters 
affecting the witness’ interest in the prosecution,?® 
and a refusal to permit such cross-examination may 
constitute error.1? 
questions which have no material bearing on bias or 


Thus the inquiry may extend to the 


It is proper, however, to exclude 


pose of paying a fare, it was proper 
to ask such witness on further cross- 
examination whether he did so for the 
purpose of reporting that he “had ac- 
complished something.’ Francis v. 
Rome; etew Ri! Cog 1 2TNGS P9389: 


1. Files v. State, 182 P. 911,16 Ok). 
Cr. 363. 


[a] Witness for prosecution.—In 
a prosecution for a violation of the 
prohibitory liquor laws, the refusal to 
permit accused, on cross-examination 
of the prosecuting witness to ask if 
he was not paid to secure evidence in 
the case, intended to show the wit- 
ness’ interest, was error. Files v. 
State, 182 P. 911, 16 Okl.Cr. 368. 


2. State v. Wakely, 117 P. 95, 48 
Mont. 427; Gossett v. State, (Ok1.Cr.) 
291 P. 575; Leigh v. State, 246 P. 667, 
34 Okl.Cr. 338; Grim v. State, 240 P. 
1093, 32 OkkCr. 297; Clark v. State,- 
239) P2715, 81- Okl-Crasssy Seenbe 
Graff v. State, 103 P. 538, 2 Okl.Cr. 519 
(apparently recognizing rule). 


3. Gossett v. State, (Okl.Cr.) 291 
P. 575; Grim v. State, 240 P. 10938, 32 
OkNGris29iTe 


4.~- Gossett v. State, (OklCr.) 291 
P. 575; Grim vy. State, 240 P. 1093, 32 
Okl.Cr. 297. 


5. Gossett v. State, (Okl.Cr.) 291 
P. 575; Grim v. State, 240' P. 1093, 32 
Okl.Cr. 297. 


6. Clark v. State, 239 P. 275, 31 
OkLCr. 383. 


7 Kearns v. State, 242 P. 777, 33 
OkT Cr Lio; 

8. Kearns v. State, 242 P. 777, 33 
Ok1.Cr. 179. 


9. State’ v: 
181 Iowa 981. 


[a]. Thus, in a criminal case, a 
question on cross-examination of a 
witness for the prosecution who was 
employed as a state agent and to do 
detective work, as tending to show 
that the evidence was gathered for 
the purpose of getting a reappoint- 
ment, should, it seems, have been 
answered. State v. Burley, 165 N.W. 
190, 181 Iowa 981. 


10. Kearns vy. State, 
38 Okl.Cr avT9: 


11. Kearns v. State, supra. 


12. People v. Jones, 175 N.E. 414, 
343 Ill. 291. 


Burley, 165 N.W. 190, 
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Right to, and nature and amount of, compensa- 
tion and details as to payment. The propriety of an 
inquiry as to the amount of compensation of the wit- 
ness,?® as to the manner of payment,t* as to wheth- 
er the witness was employed on salary or commis- 
sion,?® as to whether, in a criminal case, compensa- 
tion depends on eonviction,!® and as to the time of 
payment!’ has been recognized. So detectives em- 
ployed by public authorities to work up a criminal 
case may be asked on cross-examination by accused 
to state the general character of their contract with 
the public authorities and how their pay is to be 
adjusted.t® A refusal to permit the cross-examina- 
tion of persons employed in the detection of crime as 
to the amount of their compensation,!® as to the 
method of payment,?° or as to whether the compen- 
sation depends on conviction,?? may constitute error. 
The propriety of the exclusion in the exercise of the 
trial court’s discretion of a question as to the amount 
of compensation of one employed by public author- 
ities to gather evidence of crime has, however, been 
recognized. 


[§ 1176] (3) Kinship between Witness and Party 


[a] Ilustrations.—(1) In a liquor} cate that 


WITNESSES 


the compensation 
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or Another. A witness may properly be asked, 
whether he is a relative of a party,?* or, under cer- 
tain circumstances, of another witness.?* It is im- 
proper, however, to permit cross-examination of a 
witness for accused in a criminal case as to a family 
connection where such connection is not recognized 
as one likely to create a favorable bias toward accus- 
ed on the part of the witness.?° 


[§ 1177] (4) Membership in, or Connection with, 
Organization, and Political, Economic, and Like 
Views. While ordinarily the fact that a witness is 
a member of a particular political party would have 
no effect on the weight of his testimony so as to per- 
mit eross-examination in that regard,?® a witness 
may be questioned as to his politieal views or affilia- 
tions?? or as to his economic views?® where the facts 
sought may show the witness’ interest or bias. 
So it may be proper to question a witness as 
to his connection with a certain organization in 
order to show his interest.2® Further it has been 
recognized that it is proper, under certain circum- 
stances, to question a witness in respect of his mem- 
bership in the same professional,®° labor,?+ or frater- 


24. State v. Fletcher, supra; Hold- 


prosecution, a ruling that a paid in- 
vestigator, ‘who testified that his job 
depended to some extent upon the con- 
victions he procured, need not answer 
a question on cross- -examination as to 
whether he desired to hold his job 
was not error. People v. Jones, 175 
N.E. 414, 343 Ill. 291. (2) So also, a 
ruling that a paid investigator need 
not state on cross-examination detail- 
ed items of an expense account after 
giving a lump sum was not error. 
People v. Jones, supra. 


13. People v. Burch, 189 P. 716, 46 
Cal.App. 391; State v. Shew, 57 P. 137, 
8 Kan.App. 679; People v. Loris, 115 
INV YAS) 2365 USL-Apps Divi 273 “Clarik ‘v. 
State, 239 P. 275, 31 Okl.Cr. 383. See 
State v. Wakely, 117 P. 95, 43 Mont. 
427 (apparently recognizing rule); 
Kearns v. State, 242 P. 777, 33 Okl. 
Cr. 179 (cross-examination as to com- 
pensation is proper). 


[a] TIliustrations.—(1) The rule 
applies to a detective who is a wit- 
ness for the prosecution in a criminal 
case. People v. Loris, 115 N.Y.S. 236, 
131 App.Div. 127. (2) A detective who 
is a witness for the people in a pro- 
ceeding under the Red Light Abate- 
ment Law to enjoin the use of certain 
premises may be questioned as to the 
amount of his compensation. People 
v. Burch, 189° P. 716, 46 Cal.App. 391. 


14. Clark v. State, 239 P. 275, 31 
Okl.Cr. 383. 


15. State v. Wakely, 117 P. 95, 483 
Mont. 427. See Tacchini v. State, 126 
S.W. 1139, 59 Tex.Cr. 55 (where the 
court recognized the rule, but held 
that since the trial judge stated in the 
bill of exceptions that the witness 
stated that he was to get no commis- 
sion it was not error to sustain an 
objection to a question to the witness 
as to the amount of his commission 
in the case). 


16, "Clark VaeState,ss 239m. 275,531 
Okl.Cr. 383. See State v. Wakely, 117 
P. 95, 43 Mont. 427 (apparently recog- 
nizing rule in so far as the amount of 
oreo depended on _ convic- 
tion). 


17. People v. Loris, 115 N.Y.S. 
239, 131 App.Div. 127. 


“The time of payment might indi- 


236, 


was contingent upon some successful 
step in the prosecution of the crime.” 
People v. Loris, supra. 


18. Com, v. Farrell, 41 A. 382, 187 
Pa. 408. 


19. Ex parte Ford, 104 So. 840, 213 
Ala. 410 [gr cert 104 So. 838, 20 Ala. 
App. 663]; State v. Carroll, 51 N.W. 
1159, 85 Iowa. 1; State v. Shew, oe ey 
137, § Kan.App. 679; People v. Loris, 
115 N.Y.S. 236, 131 App.Div. 127. 


20. Harwell v. State, 65 So. 702, 
11 Ala.App. 188. 


21. State v. Carroll, 51 N.W._1159, 
85 Iowa 1. 


fa]. Tllustration.—It was error to 
exclude a question to a detective who 
was employed by a private individual 
to bring guilty persons to justice and 
who testified for the prosecution as to 
whether he had told some one that his 
compensation depended upon whether 
he should obtain a conviction. State 
v. Carroll, 51 N.W. 1159, 85 Iowa 1. 


22. State v. Panchuk, 207 N.W. 991, 
53 N.D. 669. See Com. v. Williams, 12 
Pa.Dist.&Co. 423 (questioning of the 
prosecution’ s witness properly re- 
fused in the absence of a Showing of 
bad faith). 


23. Ala.—Ludlow v. State, 47 So. 
324, £567 Ada, * 58: 


Iowa.—State v. Judd, 109 N.W. 892, 
132 Iowa 296, 11 Ann.Cas. 91. 


Ky.—Hedger v. Davis, 33 S.W.(2d) 
310, 236 Ky. 432. 


La. 
127 La. 602. 


S.C.—State v. Petsch, 20 S.E. 993, 
43 S.C. 132. 


[a] Particular relationship.—The 
state may ask a witness if she is the 
wife of defendant. State v. Petsch, 
20 S.E. 9938, 438 8.C. 132. 


[b] Even though matter has not 
been touched on in direct examination, 
it is proper on cross-examination to 
show relationship or kinship between 
a witness for accused and accused, the 
matter being within the discretion of 
the trial court. State v. Fletcher, 53 
So. 877, 127 La. 602. 


ridge v. Lee, 52 N.W. 265, 3 S.D. 134. 


fa] Even though matter had not 
been touched on in direct examination, 
it may be proper on cross-examination 
of a witness for accused for the state 
to ask as to the relationship of such 
witness to another witness, who is 
related to accused and has testified in 
his behalf, to affect the credibility of 
the witness cross-examined. State v. 
Fletcher, 53 So. 877,411.27 La. 602. 


25. Adkinson v. State, 37 So. 522, 
48 Pla, 1. 


26. Henderson vy. Dreyfus, 191 P. 
442, 26 N.M. 541. 


27. Eteenpain Co-op. Soc. v. Lilli- 
back, 18 F.(2d) 912; Henderson v. 
Dreyfus, 191 P. 442, 26 N.M. 541. See 
State v. Sugarman, 148 N.W. 466, 126 
Minn. 477, 52 L.R.A.N.S. 999 (appar- 
ently recognizing rule); 
154 S.E. 604, 199 N.C. 278 (where 
cross-examination was not improper). 


[a] Tlustrations.—(1) In an ac- 
tion for libel, questioning witnesses 
for defendant Socialist newspaper, 
whether they belonged to the left 
wing of the Socialist party, was per- 
missible, to show bias. Eteenpain Co- 
op. Soc. v. Lilliback, 18 F.(2d) 912. 
(2) Ina case growing directly out of 
a political controversy, where wit- 
nesses on either side may be influ- 
enced by their political affiliations, it 
is proper on cross-examination to in- 
quire into such matter. Henderson y. 
Dreyfus, 191 P. 442, 26 N.M. 541. 


28. State v. Quinlan, 91 A. 111, 88 
N.J.Law 120. 


_ [a] Witness for accused in a crim- 
inal case is subject to such cross-ex- 
amination. State v. Quinlan, 91 A. 
111, 88 N.J.Law 120. 

29. People v. Jo Fong, 210 P. 548, 
59 Cal.App. 259. 

30. DeHaan v. a‘Winter, 247 N.W. 


151, 262 Mich. 192. See Hoover v. Mc- 
Cormick, 247 S.W. 718, 197 Ky. 509 
(appar ently recognizing rule). 


31. People v. Cowan, 82 P. 339, 1 
Cal.App. 411; Huss v. piv fis: Bakery 
Co., 108 S.W. 68, 210 Mo. 44, 

[a] TWustrations—(1) It may be 


proper to permit a party to show on 


For later cases, developments and changes in the law see Annotations, same title and section number, 


State v. Beal, - 
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nal®? organization as that in which the party for 
whom the witness testifies also has membership, where 
such membership tends to show the interest or bias of 
the witness. There is also authority for the view that 
in a criminal case accused has the right to show that 
a witness for the prosecution was a member of the 
same fraternal organization as that to which the vic- 
tim of the crime belonged.?® Likewise the propriety 
of questioning a witness as to his membership in an 
organization which is hostile to persons of the nation- 
ality and religion of the party against whom the wit- 
ness testifies has been recognized.*4 


[§ 1178] (5) Improper Relations bétween Witness 
and Party or Another.*® It has been held or, recog- 
nized that a female witness may, in order to show 
bias, be cross-examined as to improper relations with 
a party,®° as, for example, in a eriminal case, as to 
improper relations between the witness and accused 
for whom such witness testifies,®* or-as to the break- 
ing off of such relations between the witness and ac- 
cused against whom such witness testifies.*8 The 
view has been expressed, however, that proof of im- 
proper relations with a party on cross-examination 
may not be permissible where the female witness 
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testifies against such party,®® and the propriety of 
inquiring as to improper relations between a male 
witness for the prosecution and the wife of the vic- 
tim of the alleged crime has been denied.*®° It seems 
that cross-examination as to improper relations 
should be closely guarded in order to prevent abuse** 
and should be allowed only in the exercise of a sound 
judicial discretion.42, Moreover, there is authority 
for the view that undue intimacy may not be shown 
by insinuation or innuendo.*® 


Relations with deceased person and victim of 
crime. The propriety of interrogating a female wit- 
ness as to her improper relations with a deceased 
person whose estate is involved in the action has 
been recognized.** A female witness for the prosecu- 
tion in a criminal case may be cross-examined as to 


improper relations with the victim of the crime,*® 


and a refusal to permit some cross-examination may 
constitute error.*® 


[§ 11791 (6) Indebtedness. The propriety of in- 
terrogating a witness as to his indebtedness to the 
party against whom he testifies has been recogniz- 
ed,*7 and a like rule has been recognized in a eriminal 
case as to the indebtedness of a witness for accused 


the cross-examination of the wit- 
nesses of the adverse party that the 
witnesses and adverse party are mem- 
bers of the same labor union. Huss 
v. Heydt Bakery Co., 108 S.W. 63, 210 
Mo. 44. (2) A witness for accused in 
a criminal case may be questioned as 
to his membership in the same labor 
union. Pevuple v. Cowan, 82 P. 339, 1 
CaleADp. Slits 


22. Felice v. State, 194 P. 251, 18 
Ok1.Cr. 313. 


{a] Witness for accused. — In a 
criminal case, the cross-examination 


of accused’s witnesses as to whether’ 


they belonged to the same fraternal 
organization as that to which accused 
belonged, as affecting their credibility, 
was not reversible error. Felice v. 
State, 194 P. 251, 18 Okl.Cr. 313. 


33. Gilbert v. State, 129 P. 671, 8 
Okl.Cr. 543. 

fa] In a homicide case accused 
should have been permitted to elicit 
the fact that deceased and a witness 
for the prosecution were members of 
the same fraternal secret society. 
Gilbert v. State, 129 P. 671, 8 Okl.Cr. 
543. 


34. People v. Christie, 2 Abb.Pr. 
(N-Y.) 256,.2’ Park.Cr. 579. 


35. Attack on character by show- 
ing improper relations on cross-ex- 
amination see passim supra §§ 1093-— 
1097. 


86. See cases infra note 37; and 
Sakolski v. Schenkel, 98 N.Y.S. 190, 
50 Misc. 151 (holding that where, in 
summary proceedings by a landlord, 
there was a sharp conflict between his 
testimony and that of the tenant and 
a witness for the tenant, the landlord 
might, by cross-examination of the 
‘tenant and his witness, attempt to 
show improper relations between 
them); Stefan v. Kiss, 30 Pa.Dist. 9 
(apparently recognizing rule). 

87. U.S.—Murray v. U. S., 
874, 1160-C-C. Ay 96; 


Ala.—Martin v. State, 28 So. 92,.125 
Ala. 64. See Wells v. State, 107 So. 
31, 21 Ala.App. 217 (recognizing rule). 

Cal.—People v. Souleotes, 149 P. 
802, 27 Cal.App, 288 


Ga.—Brown v. State, 46 S.E. 833, 


247 F, 


119 Ga. 572; Kimbrough vy. State, 70 
S.E. 1127, 9 Ga.App. 301. 


Ky.—Holly v. Com., 36 S.W. 532, 18 
Ky.L. 441. 

La.—State v. Johnson, 19 So. 476, 
48 La.Ann. 437. 


N.D.—State v. McGahey, 
753,383 N.D. 293. 


Okl.—Dagegs v. State, 155 P. 489, 12 
Okl.Cr. 289; Castleberry v. State, 139 
P. 132, 10 Okl.Cr. 504. See Phillips 
v. State, 203 P. 902, 20 OkLCr. 415 
(recognizing rule). 


Tex.—Sexton v. State, 88 S.W. 348, 
48 Tex.Cr. 497; Crist v. State, 17 S.W. 
260, 21 Tex.App. 361. 


See Smith v. State, 42 N.E. 913, 143 
Ind. 685 (where there was no error in 
permitting cross-examination by the 
state); People v. Mulvaney, 137 N.W. 
155, 171 Mich. 272 (apparently recog- 
nizing rule). 


[a] Even though accused may be 
prejudiced such relation may be 
shown. Daggs v. State, 155 P. 489, 12 
OK1.Cr. 289; Castleberry v. State, 139 
P. 132, 10 Okl.Cr. 504. 


[b] Even though relations were 
not touched on in direct examination, 
such relations may be Shown on cross- 
examination of the witness. State v. 
Johnson, 19 So. 476, 48 La.Ann,. 437. 


88. Motley v. State, 93 So. 508, 207 
Ala. 640, 27 A.L.R. 276. 


39. -People v. Goodrich, 96 N.H. 542, 
2oL Ty 558s 


[a] Witness for prosecution.—In a 
prosecution for embezzlement and lar- 
ceny, where the prosecuting witness 
was a woman, it was improper cross- 
examination for the alleged purpose 
of showing bias or prejudice on the 
part of the witness to elicit that she 
and accused had been unduly intimate 
up to the time of the embezzlement, 
such evidence not showing a motive 
for her adverse testimony. People v. 
Goodrich, 96 N.H. 542, 251 Ill. 558. 


55 N.W. 


40. Tillis v. State, 119 So. 215, 218 
Ala. 527. 
[a] Illustration. — Cross-examina- 


tion of a state’s witness as to whether 
he had been keeping deceased’s wife 
was properly disallowed, as not show- 
ing bias against accused where no 


evidence connected the witness with 
the slaying. Tillis v. State, 119 So. 
215, 218 Ala. 527. 


41. Castleberry v. State, 139 P. 132, 
10 Okl.Cr. 504. 


42, Castleberry v. State, supra. 


43. Wells v. State, 107 So. 31, 21 
Ala.App. 217. 


44, Ingersol v. McWillie, 30 S.W. 
56, 9 Tex.Civ.App. 543. 


45. People v. Worthington, 38 P. 
689, 105 Cal. 166; State v. Cole, (Mo.) 
213 S.W. 110. 

[a] Homicide.—A female witness 


for the state in a prosecution for mur- 
der ‘could be cross-examined as to 
her relations with deceased. People 
v. Worthington, 38 P. 689, 195 Cal. 


EG State v. Cole, (Mo.) 213 S.W. 
46. Henry v. State, 119 P. 278, 6 


Okl.Cr. 430. 


[a] Homicide.—In a prosecution 
for murder it was error to refuse to 
permit accused to attempt to elicit on 
cross-examination the existence of il- 
licit relations between a witness for 
the prosecution and deceased. Henry 
Vo State, 119) Py 2785.6 Oki Cry 430. 


47. Sanford v. State, 39 So. 
143 Ala. 78; People v. Andrae, 129 
N.E. 178, 295 Ill. 445; Fitzgerald v. 
Young, 113 N.E. 777,' 225 Mass,’ 2116: 
See Sorrell v. Scheuer, 96 So. 216, 209 
Ala. 268 (indebtedness may be _ in- 
quired into); State v. Roberts, (S.D.) 
235 N.W. 506 (cross-examination of a 
witness for the prosecution was too 
restricted in a case in which accused 
claimed that such witness owed money 
to accused). 


[a] Tilustrations.—(1) Permitting 
cross-examination of a witness for 
plaintiff to show that he had borrowed 
money from a defendant and had not 
yet paid it back was within the dis- 
cretion of the court. Fitzgerald v. 
Young, 113 N.E. 777, 225 Mass. 116. 
(2) It is proper to ask a witness if he 
was not unfriendly toward the party 
against whom such witness testifies 
on account of his indebtedness to such 
party. Moore v. State, 64 So. 520, 10 
Ala.App. 179. 


Form of question see infra § 1196. 
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to the victim of the crime;*® denial of the right of 
cross-examination in this regard may constitute er- 
ror.t® The indebtedness of the party for whom the 
witness testifies to a bank of which such witness is 
an officer may be a proper subject of inquiry on the 
cross-examination of such witness.°° The refusal to 
permit further cross-examination in respect of alleg- 
ed hostility of the witness because of his indebtedness 
to the adverse party has been upheld where the wit- 
ness had on cross-examination said that so far as he 
knew the adverse party and the witness were on good 
terms.®? 


[§ 1180] (7) Charge of Offense against, or Com- 
mission of Offense by, Witness or Arrest Therefor.®* 
It has been held or recognized that a witness for ae- 
eused in a criminal case may be questioned as to 
whether such witness*? or a relative of such witness*4 
has been charged with, or has committed, a crime 
which is the same as, or is connected with, that with 
which accused is charged. There is authority for the 
view that it may be shown by cross-examination of a 
witness for accused in a criminal ease that such wit-, 
ness has on several oceasions been guilty of an of- 
fense similar to that for which accused is being tried 
as tending to show bias or interest in respect of the 
eause or offense,®® or that such witness had been in- 


48. Cranford v. State, 75 So. 274, 
16 Ala.App. 68. 


‘f[a] Debt due assaulted person.— 


WITNESSES 


cused before the committing court 
with the crime for which accused was 
on trial, and that the husband was dis- 
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dicted for, and pleaded guilty to, the killing of a close 
relative of the prosecuting witness.°® It has been 
held or recognized, however, that it is error to elicit 
from a witness for accused the fact that there is an 
indictment pending against such witness for an of- 
fense where there is no such connection between such 
offense and that with which accused is charged as 
would warrant an inference of interest or bias,°* and 
a refusal to permit a showing that a near relative of _ 
a witness for the prosecution was charged with a dif- 
ferent crime,®* or was arrested at the instigation of 
a relative of accused,®® has been upheld, apparently 
on the ground that the facts sought are not reason- 
ably calculated to show bias. “ 


Arrest of witness caused by adverse party. While 
the view has been taken that the cross-examination 
of a party plaintiff as to his previous arrest for dam- 
aging defendant’s property is not proper as tending 
to show bias,°° the propriety of showing on cross-ex- 
amination that the party against whom the witness 
testifies has previously caused the arrest of the wit- 
ness has been asserted.®* 


[§ 1181] (8) Payments or Other Benefits in Con- 
sideration of Testimony. A witness may be interro- 
gated as to payments to him by one of the parties, in 
excess of his legal fees,*? or offers or promises of such 


55. Ex parte State, 74 So. 366, 199 
Ala. 255 [rev 72 So. 561, 15 Ala.App. 
Fiome 


In a prosecution for assault the state 
‘on cross-examination could show that 
a witness for accused was indebted 
to the assaulted party. Cranford v. 
‘State, 75 So. 274,16 Ala.App. 68. 


49. Sanford v. State, 39 So. 370, 143 
Ala. 78. 


{a] MTllustrations.—(1) The court 
erred in refusing to permit a question 
to a witness for the prosecution as to 
whether such witness was unfriendly 
to accused because of a whisky bill the 
witness owed accuséd. Sanford v. 
State, 39 So. 370, 143 Ala. 78:° (2) 
To show a bias or feeling on the part 
of prosecutrix, she may on cross- 
examination be asked if she is not 
‘mad’ with accused because of a 
mortgage he has on her property 
and the court erred in sustaining the 
state’s objection to the question. 
Wheat v. State, 57 So. 68, 2 Ala.App. 
242. 


50. Hellstrom v. First Guaranty 
Bank, 209 N.W. 212, 54 N.D. 166, 45 
A.L.R. 1487; Colvard v. Goodwin, 


(Tex:Civ.App.) 24 S.W.(2d) 786. 


51. Williamson v. Pike, 138 S.E. 
831, 140 S.C. 376. 


52. In connection with benefits in 
consideration of giving testimony for 
prosecution see infra § 1181. 


53. McCormack v. State, 32 So. 268, 
133 Ala. 202; Grantham v. State, 75 
So. 183, 16 Ala.App. 38 [cert den 76 
So. 996, 200 Ala. 698]; People v. 
Hrdlicka, 176 N.E. 308, 344 Ill. 211; 
MeClelland v. State, 54 So. 251, 98 
Miss. 735; People v. Moy He, 159 N.Y. 
S. 203, 173 App.Div. 396. See Latham 
Verstate, diese VW. Von, eho ex Or 5i7' 
(where the propriety of a question to 
a witness as to whether he has been 
prosecuted for and convicted of a 
felony was recognized). 


{a] MNliustrations.—(1) The state, 
on the cross-examination of a witness 
for accused, may show that such wit- 
ness had been jointly charged with ac- 


charged by the magistrate, as bearing 
on the interest of the witness in the 
result of the trial. McClelland v. 
State, 54 So. 251, 98 Miss. 735. (2) In 
a prosecution for perjury, it seems 
that it is competent, to show interest 
and possible prejudice or bias, to ask 
a witness for accused whether the 
witness had not also been indicted for 


perjury at the trial at which accused | 


was accused of having sworn falsely. 
People v. Moy He, 159 N.Y.S. 303, 173 
App.Div. 396. (3) In a prosecution 
for changing and altering ballots dur- 
ing canvass, requiring witnesses for 
accused to testify on cross-examina- 
tion that they had been indicted for 
making false returns of election was 
not error. People v. Hrdlicka, 176 N. 
E. 308, 344 Ill. 211. (4) Where there 
was evidence tending to connect wit- 
ness with the crime, as confederate, 
it was permissible for a solicitor to 
ask the witness on cross-examination 
if he did not take the stolen property. 
Grantham v. State, 75 So. 183, 16 Ala. 
App. 38 [cert den 76 So. 996, 200 Ala. 
698]. (5) A witness for accused in 
a prosecution for selling liquor to a 
person of intemperate habits may be 
asked on cross-examination for the 
purpose of showing his interest, if a 
prosecution is not pending against him 
for the same offense. McCormack vy. 
State, 32 So. 268, 133 Ala. 202. 


54. Patton v. State, 72 So. 401, 197 
Ala. 180; McClelland v. State, 54 So. 
251, 98 Miss. 735; Link v. State, 164 S. 
W. 987, 73 Tex.Cr. 82. 


{a] TNllustrations.—(1) Cross-ex- 
amination of accused’s witness as to 
whether he knew that his father-in- 
law had been arrested and charged 
with the murder in question is admis- 
sible. Patton v. State, 72 So. 401, 197 
Ala. 180. (2) It was proper for the 
state to ask a witness for accused if 
the witness’ son was not indicted for 
the same offense in order to show his 
bias, Wilson v, State, 158 S.W. 1114, 
Tl Tex. Cre 330: 


59. Zarafonetis v. State, (Tex.Cr.) 


198 S.W. 938. 


57. Wilkerson v..State, 37 So. 265, 
140 Ala. 165. 


[a] Thus, on a trial for selling 
liquor without a license, it was error 
to elicit from accused’s witness the 
fact that an indictment was pending 
against him for public drunkenness, 
there being no such connection be- 
tween the offenses as to warrant an in- 
ference of interest or bias. Wilker- 
son v. State, 37 So. 265, 140 Ala. 165. 


58. Adkinson v. State, 107 So. 323, 
21 Ala.App. 264. 


59. State v. Cullens, 123 So. 645, 
168 La. 976. 


60. Hayward v. Maroney, 85 A. 379, 
86 Conn. 261. 


fa] Cross-examination of plaintiff 
in slander suit as to her previous ar- 
rest for damaging defendant’s proper- 
ty and settlement for same was not 
proper as tending to show bias. Hay- 
eras v. Maroney, 85 A. 379, 86 Conn. 


61. Moore v. State, 64 So. 520, 10 
Ala.App. 179; Wallach v. Kalecheim, 
54 N.Y.S. 148, 25 Mise. 171. See Link 
v. State, 164 S.W. 987, 73 Tex.Cr. 82 
(where cross-examination of a wit- 
ness was approved). 


[a] Tllustrations.—(1) Under the 
circumstances it was error to sus- 
tain an objection to a question to a 
witness as to whether the party 
against whom the witness testified 
had not caused his arrest and arraign- 
ment for larceny,y* Wallach v. Kale- 
cheim, 54 N.Y.S. 148, 25 Mise. 171. 
(2) On cross-examination of a state’s 
witness the court properly permitted 
accused to show that he had had the 
witness arrested for mortgaging a 
cow. Moore v. State, 64 So. 520, 10 
Ala.App. 179. 


62. Ala.—Southern R. Co. v. Mor- 
ris, 42 So. 17, 143 Ala. 628; Southern 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-§ 1181] 


payment,®? as to whether the witness has been fur- 
nished with transportation by the party for whom he 
testifies,°* or as to whether the witness appears in’ 
consideration of the agreement on behalf of the par- 
ty for whom such witness testifies not to sue such 
A question as to the amount a witness 
has been paid for his testimony has, however, been 
regarded as improper where there is no showing of a 
well-founded belief that the witness is receiving more 


witness.®* 


than the legal pay for witnesses.°® 


as to how the witness has traveled is properly reject- 
ed where there is no attempt to show that an inter- 
ested person is paying the expenses of the witness.°7 
So questions as to a witness’ traveling on a pass may 
properly be excluded where there is no offer to con- 
nect the party for whom the witness testifies with 
furnishing the pass.** A motion to exclude should be 


E Co-An; 
256. 


Ill._—Kerfoot v. Chicago, 
101,-195 Tll. 229. 


Ind.—Chicago, etc., R. Co. v. Thom- 
as, 55 N.E. 861. 


Ky.—Jackson v. Com., 37 S.W. 847, 
18 Ky.L. 670. 


N.Y.—Brown v. Interurban St. R. 
Co., 87 N.Y.S. 461, 43 Misc. 374. 


Wash.—Anustasakas v. Internation- 
al Contract Co., 107 P. 342, 57 Wash. 
453. 


Wis.—State v. Rosenthal, 102 N.W. 
49, 1238 Wis. 442. 


[a] Whether witness was paid for 
testimony.—The view has been taken 
that it is not necessarily error to ask 
a witness if he has been paid for his 


Crowder, 30 So. 592, 130 Ala. 


63 N.E. 


testimony. Anustasakas v. Interna- 
tional Contract. Co., 107_P.. 342, 57 
Wash. 453. 

[b] Amount of payments.—(1) 


Where, upon the trial of proceedings 
for a special assessment for local 
street improvements, the city admit- 
ted that its witnesses as to the values 
of the properties abutting upon the 
street to be improved were regularly 
employed, and paid for making esti- 
mates as to such values and for their 
testimony in special assessment cases, 
it was improper for the court on this 
account to refuse to aliow such wit- 
nesses to be cross-examined as to how 
much they received for, and how much 
time they devoted to, such services, 
since, although it was necessary for 
the city to employ them, the jury had 
a right to consider all the circum- 
stances and relations of such employ- 
ment, in order to determine the credit 
to be given to their opinions. Ker- 
footivs Chicago 632 NES 201; 195 ‘111. 
229. (2) Where, in an action for per- 
sonal injuries, a physician testified 
that he refused to come to court as 
a witness as to plaintiff’s injuries un- 
til he had been paid, and that plain- 
tiff’s attorney sent him a check, it was 
error to exclude a question as to how 
much he had been paid. Brown v. In- 
terurban St. R. Co., 87 N.Y.S. 461, 43 
Mise. 374. 


[ce] Witness for accused in a crim- 
inal caSe may be asked whether he 
was paid for coming from another 
county.to testify. Jackson v. Com., 
37 S.W. 847, 18 Ky.L. 670. 


63. State v. Carroll, 51 N.W. 1159, 
85 Iowa 1; Com. v. Sacket, 22 Pick. 
(Mass.) 394; State v. Staples, 47 N.H. 
113, 90 Am.D. 565. 


64. Alabama G. S. R. Co. v. John- 
#80n,29 So. .771,,128 Ala. 283: Kansas 
City Southern R.‘Co. v. Belknap, 98 


: 
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ed.°? 


: : such.?° 
A mere inquiry 


crime. 


eae 866, 80 Ark. 587; Chicago, ete., 
R. Coy. Thomas, (Ind.) 55 N.E. 861. 


[a] Furnishing free transportation 
to witnesses for attendance at the 
trial could properly be shown on 
cross-examination of witnesses for 
defendant railroad company, as tend- 
ing to show bias. Alabama G. S. R. 
Co. v. Johnson, 29 So. 771, 128 Ala. 


283. 
65. Economon vy. Barry-Pate Motor 
Cot, 55) "AppiDic- A483, — 3. 1 (2d)? 284 


(agreement with the attorney for 
plaintiff). 


66. Chapman v. Rose, 237 P. 
135 Wash, 248. 


67. Paden v. Rockford Palace Fur- 
niture Co., 220 Ill.App. 534 [cert den 
if aes 54, 257 U.S. 645, 66 L.Hd. 

13]. 


68. Hobart v. Young, 21 A. 612, 63 
Vt. 363,12 B.R.A. 698. 


69. Southern R. Co. v. Morris, 42 
So. 17, 143 Ala. 628. 


70. Shaughnessy v. Holt, 86 N.E. 
256, 236 Ill. 485; Alford v. Vincent, 19 
INOW: 182)'53 Mich.) 555;, Zimmer? v. 
Third Ave. R. Co., 55 N.Y.S. 314, 36 
App.Div. 273. 


708, 


71. Perry v. State, 64 So. 466, 106 
Miss. 693. 
72. U.S.—King v. U. S., 112 F. 988, 


50 CCA. 647. 


Cal.—People v. Pantages, 297 P. 890, 
2d, Cale 2ats 


Miss.—Rouse 
107 Miss. 427. 


v. State, 65 So. 501, 


Mo.—State v. Potts, 144 S.W. 495, 
239 Mo. 403. 
104 N.E. 


N.Y.—People v. Becker, 
398, 210 N.Y, 274. 


Pa.—Commonwealth v. Viscosky, 83 
Pa.Super. 96. 


Tex.—Reese v. State, 68 S.W. 283, 
44 Tex.Cr. 34; Hinds v. State, 11 Tex. 
App. 238. 


See Wiggins v. State, 78 So. 
Ala.App. 419 (recognizing 
Leavine vy. State, 147 So. 897, 
447 (per Ellis, J.). 


[a] Witness charged with same 
offense as accused.—A witness against 
whom a prosecution was pending for 
the same offense as that with which 
accused was charged may be im- 
peached by cross-examination show- 
ing that he had an arrangement with 
the prosecuting attorney under which 
the witness was to be given immunity 
for turning state’s evidence. State v. 
Potts, 144 S.W. 495, 239 Mo. 403. 


[b] Accomplice (1) who testifies 
for the prosecution may be questioned 
as to an immunity agreement with 


413, 16 
rule); 
109 Fla. 
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sustained where the answer of the witness discloses 
that the party by whom he was called has done noth- 
ing except pay certificates formerly issued to him as 
a witness in the case, without which, under a statute, 
the witness’ further attendance could not be requir- 


Expert witness may be cross-examined as to what 
compensation he receives for his attendance as 


Witness for prosecution charged with, or guilty of, 
In a criminal case it is usually recognized 
that a witness for the prosecution who is charged 
with crime may be interrogated as to whether he 
has received,?! has been promised,’? or expects,” 
understands that he is to obtain,7* or even hopes 
for,’® leniency or immunity in consideration of his 


the prosecuting officer. People v. 
Becker, 104 N.E. 396, 210 N.Y. 274; 
Hinds v. State, 11 Tex.App. 238. (2) 
Most searching testimony is allowed 
to discover whether any promise, re- 
ward, immunity, or leniency has been 
held out, offered, or indicated to an 
accomplice who testifies for the prose- 
cution. Commonwealth v. Viscosky, 
83 Pa.Super. 96. 


{e] Particeps criminis who is sub- 
ject to-indictment is within the above 


rule. King v. U.-S., 112 °F. 983), 50:6. 
C.A. 647. 
73. People v. Pantages, 297 P. 890, 


212 Cal. 237; People v. Langtree; 30 
P. 818, 64 Cal. 256; State v. Brown, 
124 N.W. 899, 146 Iowa 113. 


74. State v. Barretta, 155 P. 343, 
47 Utah 479. 


[a] Accomplice. — Cross-examina- 
tion as to whether a witness who is an 
accomplice did not understand that 
the prosecution against him should be 
dismissed if he testifies for the state, 
is proper. State v. Barretta, 155 P. 
343, 47 Utah 479. 


75. Farkas v. U. S., 2 F.(2d) 644; 
Spain v. State, 139 So. 575, 24 Ala.App. 
599; People v. Pantages, 297 P. 890, 
212 Cal. 237; People v. Bennett, 249 
P. 20, 79 Cal.App. 76; State v. Brown, 
124 N.W. 899, 146 Iowa 113. 


[a] Ground for hope.—(1) The 
ground for a hope for immunity or 
leniency may be shown. Ammerman 
Vial Uses. 0185 We], al0SeCiCAm as linen 
176 F. 635]. (2) Ona trial for perjury, 
where a witness had given material 
and incriminating testimony against 
accused, it was competent to show on 
cross-examination, for the purpose of 
affecting his credibility, that he was 
also under indictment for perjury, 
and had been advised by his attorney 
that if he would testify against de- 
fendant the indictment against him 
would be dismissed. Ammerman vy. 
United States, supra. (3) Ina prose- 
cution for murder, it was competent 
to show on cross-examination that a 
criminal charge pending against the 
prosecution’s witness was postponed 
until a date after the trial of the case 
in which the witness testified. People 
v. Bennett, 249 P. 20, 79. Cal.App. 76. 


[b] Extent of examination.—The 
court in exercising its discretion 
should not put undue restrictions on 
cross-examination in respect of hope 
of immunity from prosecution. Spain 
v. State, 139 So. 575, 24 Ala.App. 599. 


[ec] Indictment of witness in an- 
cther state.—The hope for favorable 
treatment in respect of extradition to 
another state on indictments found in 
such state may be shown. People v. 
Pantages, 297 P. 890, 212 Cal. 237. 


982 [70 C.J.] 


testimony, and a refusal to permit cross-examination 


in this regard may constitute error.’°. So it'may be 


error to refuse to permit accused to cross-examine 
an accomplice as to any promise of immunity,’ as to 
his expectation as to his punishment,’® as to the facts 
and promises on which he bases his belief that he 
will be favored or dealt with leniently,’° or as to the 
fact that he has not been arrested or charged with, or 
prosecuted for, the erime.8° The propriety of show- 
ing that a witness for the prosecution who was joint- 
ly indicted with aceused was offered money to testi- 
fy has been recognized.*+ There is, however, author- 
ity for the view that usually at least an accomplice 
may not be questioned as to his undisclosed expecta- 
tions resting on no just or substantial ground,®? and, 
according to some eases, where there is no pending 
case against the witness and no promise has been 
made or inducement offered, it is proper to refuse an 
inquiry as to his expectation that as a result of his 
testimony there will be no proceedings against him,** 
or sentence,’* or as to his opinion as to whether he 
has avoided the case against him by testifying.*> So, 


where the witness has denied that he has been prom- | 


ised or is expecting leniency from officers, the éxclu- 


WITNESSES 


merry vy ee 
a aA 
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sion of inquiry as to whether he expects leniency 
from anyone else is not in itself erroneous where 


‘there is no showing that accused can prove that the 


witness expects leniency from anyone else.*® Fur- 
ther, the propriety of excluding a question to a wit- 
ness for the prosecution as to whether he is charged 
with certain offenses not connected with the crime for 
which accused is being tried has been recognized.** 
Where, in a criminal prosecution, a witness called by 
the state refuses to testify and is actually hostile to 
the state, it is not error to exclude questions by ac- 
cused’s counsel as to what inducements have been of- 
fered by the state to the witness to persuade him to 
testify.*§ J 

[§ 1182] (9) Reward or Sirfilar Compensation 
Dependent on Particular Termination of Proceed- 
ing.8® As bearing on his interest in the result of 
the proceeding, a witness may be interrogated as to 
whether a certain termination will entitle him to a 
reward®°® or similar compensation,®! and under cer- 
tain circumstances it may constitute error to refuse 
te permit such cross-examination of a witness as to 
a reward®? or similar compensation,?* or as to wheth- 


76. U.S.—King v. U. S., 112 F. 988, 
50 C.C.A. 647. ; ; 


Cal.—People v. Pantages, 297 P. 890, 
212 Cal. 237; People v. Langtree, 30 
P. 813, 64 Cal. 256. 


Ill.—People v. Andrae, 129 N.E. 178, 
295 Ill. 445. 


Iowa.—State v. 
899, 146 Iowa 148. 


Miss.—Rouse vy. State, 65 So. 501, 
107 Miss. 427; Perry v. State, 64 So. 
466, 106 Miss. 693. 


N.Y.—People v. Becker, 104 N.E. 
396, 210 N.Y. 274. 


Utah.—State v. Barretta, 155 P. 343, 
47 Utah 479. 


See State v. Steele, 126 S.W. 406, 
226 Mo. 583 (where the court said that 
great latitude should be allowed in 
the cross-examination of witnesses 
who have an interest in the prosecu- 
tion or by testifying are to receive 
some immunity from criminal charg- 
és): 


[a] Accomplice.—(1) The rule has 
been applied in the case of an inquiry 
as to the expectations of a witness 
who was indicted for the same offense 
as that for which accused was tried. 
People v. Langtree, 30 P. 813, 64 Cal. 
256. (2) In a prosecution for homi- 
cide, where the chief witness against 
defendant was an admitted accom- 
plice, it was improper to restrict the 
cross-examination of such accom- 
plice as to whether the state’s at- 
torney had promised to save him from 
being returned to another state in 
which he had spent a short time. Peo- 
ple v. Andrae, 129 N.E. 178, 295 Ill. 
445. 


{b] In prosecution for adultery 
accused should have been permitted to 
cross-examine his alleged paramour 
who testified for the prosecution as 
to her hope or expectation of im- 
munity from prosecution or punish- 
ment. State v. Brown, 124 N.W. 899, 
146 Iowa 113. 


{c] Liberation of witness.—The 
sustaining of objections to questions 
propounded to the prosecuting wit- 
ness erroneously precluded the im- 


Brown, 124 N.W. 


peachment of the witness by proof 


that he was charged with the offense 


and was liberated only on condition 
that he testify against accused. Per- 
ry v. State, 64 So. 466, 106 Miss. 693. 


77. People v. Andrae, 129 N.E. 178, 
295 Ill. 445; State v. Pellet, 204 N.W. 
983, 53 N.D. 188; Hinds v. State, 11 
Tex.App. 238. 


78. State v. Kent, 62 N.W. 631, 4 
N.D. 577, 27 L.R.A, 686. 


79. People y. Moshiek, 153 N.E. 720, 
320) al. al, ; 


80. Gibbs v. State, 293 P. 976, 37 
Ariz, 2738, 74 A.L.R. 1105; State v. 
Pellet, 204 N.W. 983, 53 N.D. 183. 


81. Tullis v. State, 39 Ohio St. 200. 


{a] Thus it was proper to show 
that one jointly indicted with accused, 
who testified for the state contrary to 
his former statements, was offered 
money so to testify, although by one 
having no authority, and the striking 
of the witness’ answer was _ error. 
Tullis v. State, 39 Ohio St. 200. 


82. Commonwealth y. Viscosky, 83 
Pa.Super. 96. 


[a] Bule applie@d where the wit- 
ness was awaiting sentence and there 
was no disclosure of a promise, hint, 
or indication of reward, immunity, or 
pardon. Commonwealth v. Viscosky, 
83 Pa.Super. 96. 


83. Commonwealth v. 
154 N.E. 95, 257 Mass. 479. 


Tomaselli, 


84. Commonwealth v. Tomaselli, 
“supra. 

85. Commonwealth vy. Tomaselli, 
supra. 

86. McQueen v. State, 47 S.W.(2d) 


317, dl 9" Dex-Cr-7 287,. 


87. State v. Mangino, 156 A. 480, 
108 N.J.Law 475. 


88. State v. Dalton, 86 P. 590, 43 
Wash. 278. 
89. Compensation of employee who 


is witness in general see supra §§ 
1172-1175. 


90. ‘Taylor v.! Ui S. 89°F. 954, “32 
C.C.A. 449; Lock v. State, 105 So. 431, 
21 Ala.App. 81; State v. Roberts, 138 
P. 208, 18 N.M. 480. 


[a] Witness for prosecution.—(1) 
The rule applies to a witness for the 


prosecution in a criminal case. Lock 
v. State, 105 So. 431, 21 Ala.App. 81. 
(2) Thus evidence that such a witness 
expects to receive a reward in case of 
conviction may be elicited on cross- 
examination of such witness to show 
his interest in the result of the prose- 


cution. State v. Roberts, 138 P. 208, 
18 N.M. 480. 
91. West Skokie Drain. Dist. v. 


Dawson, 90 N.E. W7, 243 Ill. 175, 17 
Ann.Cas. 776. 


92. Haithcock v. State, 126 So. 890, 
23 Ala.App. 460; Weaver v. State, 86 
So. 179, 17 Ala.App. 506; People v. 
Harper, 108 N.W. 689, 145 Mich. 402. 


[a] Witness for prosecution.—(1) 
Under certain circumstances it may 
be error to refuse to permit the ques- 
tioning of a witness for the prosecu- 
tion in a criminal case as to whether 
he expects to receive a reward in the 
event of conviction. People v. Harp- 
er, 108 N.W. 689, 145 Mich. 402. See 
Critchfield v. People, 13 P.(2d) 270, 
91 Colo. 127 (that a question whether 
the prosecuting witness could claim 
a reward if accused was convicted and 
a negative answer thereto were or- 
dered stricken was error but was not 
prejudicial). (2) Cross-examination 
as to whether a state’s witness ex- 
pected to participate in the fifty-dol- 
lar fee provided by law in a prosecu- 
tion for possessing a still was errone- 
ously refused (Haithcock v. State, 
126 So. 890, 23 Ala.App. 460), (3) as, 
for example, where the refusal was in 
respect of one of the principal wit- 
nesses for the state, whose testimony, 
if believed, would be sufficient to sup- 
port a conviction (Stanfield v. State, 
120 So. 467, 23 Ala.App. 60). (4) On 
cross-examination of a sheriff it was 
error to refuse to permit accused to 
show that the witness might receive 
the reward provided for by law in 
case of conviction in liquor cases 
since under L. (1919) p 11 § 10 the 
reward does not necessarily go to the 
sheriff but might go to another ac+ 
cording to the evidence. Weaver v. 
State, 86 So. 179, 17 Ala.App. 506. 


93. West Skokie Drainage Dist. v. 
Dawson, 90 N.E. 377, 243 Ill. 175, 17 
Ann.Cas. 776;. White v. State, 198 S. 
W. 964, 82 Tex.Cr. 274. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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er the witness is endeavoring to earn a reward.°* 
According to some eases, however, it is proper to ex- 
clude questions to a witness for the prosecution in a 
criminal case, as to a reward where such reward is of- 
fered for the arrest and conviction of persons other 
than aceused®® or where the witness has no prospece- 
tive interest in the reward,?® and if an officer who is 
a witness for the prosecution in a criminal ease re- 
ceives merely a statutory fee in case of the convic- 
tion of accused, the view has been taken that it is 
not error to refuse to permit accused to cross-examine 


as to such fee.®?7 


[§ 1183] (10) Wager on Result of Proceeding. 
As bearing on his interest in the result, a witness may 
be interrogated as to whether he has made a wager 


[a] Witness for prosecution.— 
Cross-examination to show that a wit- 
ness for the state was paid for each 
conviction was improperly excluded. 
OE State, 198 S.W. 964, 82 Tex. 

r: 2 


[b] Other witness.—An engineer 
who testified for the petitioner in con- 
demnation proceedings should have 
been permitted to testify on cross- 
examination to show his interest in 
the result as to whether he had been 
promised ‘‘considerable money” if the 
proceedings went through. West 
Skokie Drainage Dist. v. Dawson, 90 
N.E. 377, 243 Il). 175, 17 Ann.Cas. 776. 


94. Cooley v. State, 62 So. 292, 7 
Ala.App. 163. 


{a] Witness for prosecution.—In a 
prosecution for arson the court was 
in error in not permitting accused to 
show, on cross-examination of a state 
witness, that the witness was _ en- 
deavoring to earn a reward offered by 
the owner of the property for the ar- 
rest and conviction of the guilty per- 
son. Cooley v. State, 62 So. 292, 7 
Ala.App. 163. 


95. State v. Roberts, 138 P. 208, 18 
N.M. 480. 


96. State v. Roberts, supra. 


97. Mansfield v. Commonwealth, 
135 S.E. 700, 146 Va. 279. See Weaver 
v. State, 86 So. 179, 17 Ala.App. 506 
(where, however, the disposal of the 
reward or compensation was not defi- 
nitely fixed by law). 


98. People v. Parker, 32 N.E. 1013, 
137 N.Y. 535, 10 N.Y.Cr. 286; Kellogg 
v. Nelson, 5 Wis, 125. 


[a]. Interest in acquittal.—When 
accused’s counsel, on a trial for mur- 
der, testifies as a witness, it is com- 
petent as affecting his credibility, to 
show by him on cross-examination 
that he ae made a wager that he 
would obtain an acquittal and there- 
fore is interested in the result. Peo- 
ple v. Parker, 32 N.E. 1013, 187 N.Y. 
535. , 

99. Kellogg v. Nelson, 5 Wis. 125. 


1. Goetz v. Herzog, 246 N.W. 573, 
210 Wis. 494. 

“A mere offer to wager creates no 
interest and may be entirely consist- 
ent with complete indifference be- 
tween the parties.” Goetz v. Herzog, 
supra,’ 


2. Cal.—People v. Sacramento 
Butchers’ Protective Ass’n, 107 P. 712, 
12 Cal.App. 471. 

Ill— People v. Miller, 127 N.E. 58, 
299° Ills 3185:* Toledo, <etc.,° R. Co. \v. 
Stevenson, 122 Ill.App. 654; Marschall 
y. Laughran, 47 Ill.App. 29. 


Ind.—Sage v. State, 26 N.E. 667, 127 
Ind. 15. 
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as to the result,®® and under certain circumstances 
it may constitute error to refuse to permit cross-ex- 
amination in this regard.®® 
however, that it is not error to refuse to permit a 
question to a witness as to whether he had offered to 
wager on the result of the action.? 


[§ 1184] (11) Assistance in Litigation—(a) In 
A witness who is not a party may be inter- 
rogated as to rendering assistance in the litiga- 
tion,” as, for example, as to whether he has employed 
counsel to assist in the litigation® or in general has 


The view has been taken, 


contributed to, or obligated himself for, the expense 


of the litigation,* and the denial of cross-examina- 
tion in this regard may constitute error.® 
priety of the trial court’s restricting the extent of 


The pro- 


Neb.—Flannigan v. State, 248 N.W.|S.W. 116, 101 Mo. 344. 


92, 124 Neb. 748. 


Okl.—Miller v. Territory, 85 P. 239, 
15 Okl. 422 [rev on other grounds 149 
F. 330, 79 C.C.A, 268, 9 Ann.Cas. 389]. 


Tex.—Deisher v. State, 190 S.W. 729, 
80 Tex.Cr. 428. 


[a] Witness for accused (1) in a 
criminal case may be interrogated as 
to aiding accused (Deisher v. State, 
190 S.W. 729, 80 Tex.Cr. 428) (2) in 
the preparation and maintenance of 
his defense (People v. Sacramento 
Butchers’ Protective Ass’n, 107 P. 712, 
12 Cal.App. 471). (3) Showing that a 
witness for accused made an affidavit 
for accused to support an application 
for a change of venue was proper. 
Miller v. Territory, 85 P. 239, 15 Okl. 
422 [rev on other grounds 149 F. 330, 
79 C.C.A. 268, 9 Ann.Cas. 389]. (4) A 
witness for accused may be asked on 
cross-examination if he did not leave 
home in order to enable accused to 
obtain a continuance. Sage v. State, 
26 N.E. 667, 127 Ind. 15 


[b] Witness for prosecution in a 
criminal case may be questioned as to 
his activity in instigating the prose- 
ecution and in working against accused 
in various ways. Flannigan v. State, 
248 N.W. 92, 124 Neb. 748. 


8. People v. Wong Toy, 209 P. 543, 
189 Cal.-587; People v. Gillis, 32 P. 
586, 97 Cal. 542; People v. Blackwell, 
27 Cal. 65; State v. McDaniel, 37 §. 
W.(2d) 441, 327 Mo. 269; State v. 
Conkle, 16 W.Va. 736. 


[a] Witness for prosecution.—The 
propriety of a question to a witness 
for the prosecution in a criminal case 
as to whether he has employed coun- 
sel to assist in the prosecution has 
been recognized. People v. Wong Toy, 
209 P. 548, 189 Cal. 587; People v. 
Gillis, 32 P. 586, 97 Cal. 542; People 
v. Blackwell, 27 Cal. 65; State v. Mc- 
Daniel, 37 S.W.(2d) 441, 327 Mo. 269; 
State v. Conkle, 16 W.Va. 736. See 
BalivveeUs o, 16's. Ct, LLoa, 163eUns, 
662, 41 L.Ed. 300 (apparently recog- 
nizing rule). 


4 U.S.—Miller v. Oklahoma, 149 F, 
330, 79 C.C. Ax. 268, 9 Ann.Cas. 389 [rev 
85 BP. 239, 15 Okl, 422]. 


Ala.—Peterson v. State, 150 So. 156. 


Cal.—People v. Sacramento Butch- 
ers’ Protective Ass’n, 107 P. 712, 12 
Cal.App. 471. 


Ga.—-Futch v. State, 16 S.E. 102, 90 
Ga. 472. 


Kan.-—State v. 
131 Kan. 2638. 


Mich.—De Haan v. Winter, 247 N.W. 
151, 262 Mich. 192; Howard v. Patrick, 
5 N.W. 84, 438 Mich, 121. 


Mo.—-State v. McDaniel, 37 S.W.(2d) 
441, 327 Mo. 269; State v. Elkins, 14 


McKee, 291 P. 950, 


Neb.—Flannigan v, State, 248 N.W. 
92, 124 Neb. 748. 


Tex.—Magruder v. 
2331 (85) Dex:Cr, 92145 


[a] Witness for accused.—(1) The 
propriety of an inquiry as to whether 
a witness for accused in a criminal 
case contributed to the expense of ac- 
cused’s defense, in order to test the 
interest of such witness, has been rec- 
ognized. Peterson v. State, (Ala.) 150 
So. 156; Futch v. State, 16 S.E. 102, 
90 Ga. 472. (2) A witness for accused 
may be asked whether he had agreed 
to pay the fees of the attorney for 
accused. Magruder v. State, 33 S.W. 
238, 35 Tex,Cr. 214. (3) Accused’s 
witness was properly cross-examined 
as to whether he advanced attorney’s 
fees for accused. State v. McKee, 291 
P. 950, 181 Kan. 263. (4) Ina criminal 
case the state was properly permitted 
on cross-examination of accused’s wit- 
nesses to aSk whether they had con- 
tributed money toward the employ- 
ment of counsel for the defense, to 
show their interest in the proceeding. 
People v. Sacramento Butchers’ Pro- 
yi als Ass’n, 107 P. 712, 12 Cal.App. 


{b] Witness for prosecution.—(1) 
The propriety of asking a witness for 
the prosecution as to whether he con- 
tributed to the expense of the prose- 
cution has been recognized. Dickey 
v. State, 73 So. 72, 197 Ala. 610; State 
v. McDaniel, 37 S.W.(2d) 441, 827 Mo. 
269; State v. Elkins, 14 S.W. 116, 101 
Mo. 344; Flannigan v. State, 248 N.W. 
92, 124 Neb. 748. (2) A witness for 
the prosecution might be asked if he 
had not contributed money to aid in 
the prosecution, and what his pur- 
pose was in so doing. Miller v. Okla- 
homa, 149 F. 330, 79 C.C.A. 268, 9 Ann. 
Cas. 389 [rev 85 P. 239,°15'Okl. 422]. 


[ec] In action for malpractice 
against a physician, inquiry as to a 
fund for the defense of members of 
a medical association, to which mem- 
bers contribute, is proper on cross- 
examination of a member who is a 
witness for defendant who is also a 
member. De Haan v. Winter, 247 N. 
W. 151, 262 Mich. 192. See Hoover v. 
McCormick, 247 S.W. 718, 197Ky-. 509 
(apparently recognizing rule). 


5. U.S.—Miller v. Oklahoma, 149 
F. 330, 79 C.C.A. 268, 9 Ann Cas, 389, 
[rev 85 P. 239, 15 Ol. 422). 

Cal.—People v. Gillis, 32 P. 586, 97 
Nee 542; People v. Blackwell, 27 Cal. 


State, 33 S.W. 


Iil.—People, v. Miller, 127 N.E. 58, 
292 Ill. 818: 


Neb.—Flannigan v. State, 248 N.W. 
92, 124 Neb. 748. 


W.Va.—State v. Conkle, 
736. 


16 W.Va. 
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the examination of a witness in respect of contribu- 
tions for the prosecution of a criminal ease in the 
exercise of its discretion has, however, been recog- 
nized,® and the view has been taken that a question 
as to whether or not the fee of an attorney employed 
by a witness for the prosecution to assist in the 
prosecution is contingent may be rejected where the 
matter is unimportant under the circumstances of the 
case.” 


[§ 1185] (b) Amount of Contribution. While 
there is authority for the view that the exclusion of 
an inquiry as to the amount of the witness’ contribu- 
tion to assist in the litigation may constitute error,® 
since the amount would indicate the extent of the 
interest of the witness,® according to some eases, 
where a witness for the proseention admits on cross- 
examination that he has employed counsel to assist 
the prosecution, a further question as to the amount 
of the attorney’s compensation may be excluded as 
immaterial;!° and where ‘a witness for the prosecu- 
tion had testified that he had considerable interest 
in defendant’s prosecution, and that the family to 


which he belonged had hired and were to pay courtselS | 


to assist in prosecuting accused, it was not. error to 
sustain an objection to a question on eross-examina- 
tion as to how much he paid."4 
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[§ 1186] (c) Voluntary Attendance of Witness. 
A witness may properly be questioned as to his hav- 
ing attended as a witness voluntarily? without be- 
ing subpenaed or summoned ;?* and a refusal to per- 
mit due cross-examination in this regard may con- 
stitute error.1* In a criminal case the right of the 
state to elicit from witnesses on ecross-examination 
the fact that they testified before the grand jury in 
the same case at the instance of accused without be- 
ing summoned has been recognized.1® 


[§ 1187] (d) Executing Bond. In a criminal 
case, as bearing on the witness’ relations with,!® or 
feeling toward,!* accused, a witness for accused may 
be questioned as to his having become a surety on the 
bond of accused. While there iss authority for the 
view that, as bearing on the interest of a witness for 
accused, it is permissible to question the witness as 
to his brother’s having become a surety for an acces- 
sary to the erime with which accused is charged,!® 
the fact. of a witness’ having become a surety in an- 
other proceeding on the bond of another than a party 
to the proceeding in which such witness testifies 
should not be elicited on ecross-examination where 
such fact does not tend to show bias on the part of 
the witness.1® The propriety of a question to a wit- 
{ ness for accused as to whether a close relative of ac- 


[a] Witness for prosecution.—(1) 
A question as to whether a witness 
for the prosecution had employed 
counsel to assist in the prosecution 
was improperly excluded. People v. 
Gillis, 32 P. 586, 97 Cal. 542; People 
v. Blackwell, 27 Cal. 65; State v. Con- 
_ kle, 16 W.Va. 736. (2) It was error 
' to refuse to permit accused:to show 
that a witness for' the prosecution 
was active in instigating the proxecu- 
tion, in working against accused in 
various ways, and in employing others 
to work and testify against accused. 
Flannigan v. State, 248 N.W. 92; 124 
Neb. 748. (3) Where the principal 
testimony for the state was given by 
inmates of the penitentiary and re- 
formatory, cross-examination of such 
witnesses as to whether they had been 
allowed their liberty to enable them to 
procure testimony against accused, 
and as to whether they had been 
promised favors or clemency for so 
doing, should have been permitted, 
such testimony being important in its 
bearing upon their credibility. Peo- 
ple v. Miller, 127 N.E. 58, 292 Ill. 318. 
See State v. McDaniel, 37 S.W.(2d) 
441, 327 Mo. 269; State v. Elkin, 14 S. 
W. 116, 101 Mo. 344 (in both cases, 
however, the error was not ground for 
reversal). 

[b] Corporation paying expense of 
litigation.— The exclusion of a ques- 
tion on cross-examination of a witness 
for plaintiff, who was the president 
of a corporation, as to why such cor- 
poration paid the expense of the liti- 
gation was error. Gould v. Stofford, 
37 P. 5438, 91 Cal. 146. 

6. Dickey v. State, 72 So. 608, 15 
Ala.App. 125 [cert den 73 So. 72, 197 
Ala. 610]. 

7. Beauchamp v. State, 
(Ind.) 299. 

8. Williams v. State, 107 So. 37, 
91 Ala.App. 227; Davidson v. State, 
95 So. 54, 19 Ala. ‘App. 77. See Dickey 
Vira State, as) S01 en LOT Alla, 66:10 
(where, however, there was no re- 
versible error). 

[a] Witness for 


6 Blackf. 


prosecution.—It 


may be error to refuse to permit aJ answer 


question to a witness for the prose- 
cution as to the amount which he 
has paid or agreed to pay counsel 
whom the witness has employed to 
assist in the prosecution. Williams 
vy. State, 107 So.°37, 2% Ala App. 227; 
Ham v. State; 105 So: 390, 21 Ala.App. 


103; Hembree v. State, 101 So. 221, 
20 Ala.App. 181; Davidson v. State, 
95 So. 54, 19 Ala.App. 77. 


9. Davidson vy. State, supra. 


10. > Ballv. Us S. 16°S.Ct. 119.2, 163 
U.S. 662, 41 L. Bd. 300 


1l. People v. Vaughn, 111 P. 620, 
14 Cal.App. 201. 


12. St. Louis-San Francisco Ry. 
Co; ven Bishop; a33) SW. (20) 2383.) 182 
Ark. ae [cert den 51 S.Ct. 647, 283 U. 
S. 854, 75 L.Wd. 1461]. See Knowles 
We Bice, 95 So. 481, 209 Ala. 27 (where 
a witness on cross-examination was 
asked, “Who asked you to come to 
court?” and he answered that plain- 
tiff did, the question and answer were 
proper as having a tendency to show 
bias or interest). 


13. Nashville, C. & St. L. Ry. v. 
Crosby; 627 Se; 1889, 183 Ala: 2387. Siy1= 
WVEStCl “Ve Staten oo SO, 149946) mula), 
166; Wabash R. Co. v. Ferris, 32 N. 
19h 112, 6 Ind.App. 30; Missouri, etc., 
Fe COn Wawona Gz Siw. 418, 31. Tex. 
Civ.App. 332 


[a] Witness for accused.—It 
was not improper, in cross-examining 
a witness for accused in a criminal 
case who had come from a distance, 
and who said he took no more interest 
in the case than in any other, to ask 
whether he meant that it was possi- 
ble for him, not taking any interest, 
to come and testify without having 
been Summoned. Sylvester v. State, 
35 So. 142, 46 Fla. 166. 


14. Wooley v. Bell, 
33 Tex.Civ-App.» 399, 


[a] Tilustration.—Where a ma- 
terial witness for plaintiff testified 
that he had come seventy miles at 
plaintiff's request, without having 
been summoned to testify in the case, 
he should be permitted to state, in 
to defendant’s question, 


CO Sie WE 


whether he would have come at de- 
fendant’s request if plaintiff had not 
asked him. Wooley v. Bell, 76 S.W. 
797, 33 Tex.Civ.App. 399. 


bg Ashlock v. State, 16 Tex.App. 


16. People v. MeGovern, 138 N.E. 
632, 307 Ill. 373. Compare People 
v. Bush, 133 N.H. 201, 300 Tl. 532 
Gt is incompetent to prove other 
criminal charge by inquiry as to the 
witness’ being surety on bonds of ac- 
cused). 


[a] Transfer of property to sure- 
ty.—In prosecution for receiving 
stolen goods by buying a stolen auto- 
mobile, questions asked on cross-ex- 
amination of a witness for accused, 
indicating the prosecution’s opinion 
that the witness had gone on ac- 
cused’s bond because, instead of the 
automobile being sold to the witness 
by accused, as he testified, it was 
given by: accused to the witness to 
secure the witness in going on ac- 
cused’s bond, were proper, as inquiry 
as to his relations with accused. 
Hae cere McGovern, 138 N.H. 632, 307 

vo . 


LZ. State! ve. cCalkines 34 UN Wan Gane 
73 Iowa 128; State v. McKee, 291 P. 
950, 131 Kan. 263; State v. Roberts, 
138 P. 208, 18 N.M. 480; Lightfoot v. 
State; (Tex.Cr.)" 58S wid srs 
Deisher v. State, (Tex.Cr.) 190 S.W. 
729; Ross vy. State, 159° S.W. 1063, 
71 Tex.Cr. 493. See Mobley v. State, 
2382 SW. 531, 89 "TPexCri 6b (fact 
that state brought out fact that wit- 
ness had been security before mak- 
ing bonds was not injurious to ac- 
cused). 


[a]. Bonds in other cases.—The 
fact that the witness had been surety 
on bonds for accywsed in other cases 
may be shown. tate v. Roberts, 138 
Pa 20S. SiN Mines Ose ELOSG ayn State, 
159 SW. 1068, 71 Tex.Cr. 498. 


18. State v. Graziani, 121 So. 872, 
168 La. 297, 


aie), Teneton ve Combs, 28 So. 582, 
126 Ala. 369. 


[a] Remoteness.—It was error, as 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cused gave a bond for the witness has been recog- 
nized.?° 


‘ 


[§ 1188] (12) Testifying in Other Cases. The 
propriety of eliciting the fact that a witness has tes- 
tified in other cases for the party for whom such 
witness testifies in the case at bar has been reecogniz- 
ed,?? and a like rule’has been recognized as to the 
eross-examination of a physician as a witness for 
plaintiff in an action for personal injuries, in respect 
of testimony by such physician in other actions in 
which he was called as a witness by the attorney for 
plaintiff in the present action.?? There is, however, 
authority for the view that it is not error to exclude 
a mere general question as to the number of times 
the witness has been in court and testified,?* as to 
whether the witness has not testified against the 
eross-examining party in various actions,?* and as to 
a witness for accused in a criminal ease having tes- 
tified for the brother of accused in a prosecution 
against such brother for an offense with which ac- 
cused in the present case had no connection.?® 
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Payment for attendance. The view has been ex- 
pressed that it is improper to refuse cross-examina- 
tion as to whether the witness would receive payment 
from the party for whom he testifies for attending 
and testifying in another ease.?° 


[§ 1189] (13) Pendency or Prosecution of Anoth- 
er Proceeding. According to some cases, for the 
purpose of showing the interest of the witness, he 
may be questioned as to whether he is a party to an- 
other suit involving the same questions,?" as to 
whether a child of the witness has an action pending 
against one of the parties,?® and, in the case of a wit- 
ness for the prosecution in a eriminal case, as to 
whether such witness has brought an action against 
accused based on the acts involved in the criminal 
ease,?® has been the complaining witness in a prose- 
cution against another for a like crime,®° or has in- 
stituted an action based on the acts constituting the 
alleged offense of such other,?! and, under certain 
circumstances, it may constitute error to refuse to 
permit eross-examination as to whether a witness 
for the prosecution in a criminal case,?? or the spouse 


being too remote, to allow the prose- 
cution to ask defendants’ witness in 
a prosecution for miscegenation if he 
was not on a bond of one indicted for 
miscegenation with the mother of one 
of defendants for the same offense, in 
order to show a discrediting bias. 
Sere v. State, 23 So. 130, i17 Ala. 


20. Henderson v. State, 113 So. 689, 
94 Fla. 318. 


21. Ala.—dJones v. Tennessee Coal, 
Iron & R. Co., 80 So. 463, 202 Ala. 381. 


Tll1.—Plambeck v. Chicago Rys. Co., 
128 N.E. 5138, 294 Ill. 302 [aff 214 Ill. 
App. 636]. 


N.M.—State v. Roberts, 138 P. 208, 
18 N.M. 480. 


Tex —Missouri, K. & T. Ry. Co. of 
Texas v. Malone, (Civ.App.) 110 S.W. 
958 [rev on other grounds 115 S.W. 
1158, 102 ‘Tex. 269]. 


Vt.—Wellman v. Carpenter, 
497, 86 Vt. 490. 


See Stephens v. Commonwealth, 224 
S.W. 364, 188 Ky. 824 (where accused 
in a criminal case was not prejudiced 
by the cross-examination of one of 
his witnesses, which failed to show 
partiality of such witness, there hav- 
ing been no attempt to prove that ac- 
cused had been guilty of, or tried for, 
other offenses). 


{a] Witness for accused.—(1) 
The state was properly permitted to 
show on cross-examination of accus- 
ed’s witnesses that such witnesses 
had been frequently used by accused 
to establish an alibi. State v. Rob- 
erts, 138 P. 208, 18 N.M. 480. (2) It 
was not error to ask accused’s wit- 
ness on cross-examination if he had 
not testified on an application for ha- 
beas corpus to facts beneficial to ac- 
cused. Kemper v. State, 138 S.W. 
HOZ5 0S Lexcor, Ie 


[b] Other witnesses.—(1) It is 
within the discretion of the court to 
allow a party, on cross-examination 
of an adversary witness, to show 
that this was not the first time he had 
testified for the adverse party. Well- 
man v. Carpenter, 86 A. 497, 86 Vt. 
490. (2) That witness voluntarily 
left his home to attend court and tes- 
tify in another case could be shown. 
Missouri, ete., R. Co. v. Malone, (Civ. 
App.) 110 S.W. 958 [rev on other 
grounds 115 S.W. 1158, 102 Tex. 269]. 
(3) The above rule has been recog- 
nized in respect of & witness who tes- 


86 A. 


tified for defendant street railroad 
company in an action for damages for 
personal injuries to a passenger. 
Plambeck v. Chicago Rys. Co., 128 N. 
HB... 513, 294 Til.) 302 .faff 214) T11App. 
636]; McMahon v. Chicago City Rail- 
way Co., 88 N.E. 223, 239 Ill. 334. (4) 
In an action for damages for pollut- 
ing a stream, plaintiff should have 
been permitted on cross-examination 
to show that, as an expert, the wit- 
ness had testified for defendant in 
other cases of similar character and 
relating to the same stream. Jones 
v. Tennessee Coal, Iron & R. Co., 80 


‘So, 463, 202 Ala. 381. 


22. Horton v. Houston & T. C. Ry. 
Co., 103 S.W. 467, 46 Tex.Civ.App. 639. 


[a] Contingent fees.—The fact 
that fees for attendance in other cas- 
es were dependent on recovery of 
damages could be shown. Horton v. 
Houston & T. C. Ry. Co., 103 S.W. 467, 
46 Tex.Civ.App. 639. 


23. Mitchell v. State, 10 So. 518, 
94 Ala. 68. 

24. Jacksonville, ete, R. Co. v. 
Lockwood, 15 So. 327, 33 Fla. 573; 


Pennsylvania, ete., Canal, etc., Co. v. 
Roberts, 2 Walk. (Pa.) 482. 


[a] TIllustrations.—(1) In tres- 
pass to land, a question to plaintiff's 
witness, as to whether he had not 
testified in similar suits against de- 
fendant was properly excluded. 
Jacksonville, etc., R. Co. v. Lockwood, 
15 So. 32%, 33 Fla. 573. (2) In an ac- 
tion against a railroad company, the 
court properly refused to allow de- 
fendant to ask one of plaintiff’s wit- 
nesses whether he was not a witness 
in a number of cases against the rail- 
road company. Pennsylvania, etce., 
Canal, etc., Co. vy. Roberts, 2 Walk. 
(Pa.) 482. 


25. Story v. State, 
107 Tex.Cr. 266. 


26. Barrett v. Southern Ry. Co., 
151 S.E. 690, 41 Ga.App. 70. 


27. Bessemer Land, etc., Co. v. 
Jenkins, 18 So. 565, 111. Ala. 135, 55 
Am.S.R. 26; Drum v. Harrison, 3 So. 
715, 838 Ala. 384; Riner v. Riek, (Mo. 
App.) 57 S.W.(2d) 724. See Davis v. 
Ivey, 112 So. 264, 93 Fla. 387 [cert den 
48 S.Ct. 19, 275 U.S. 526, 72 L.Ed. 407]; 
Lang v. Marshalltown Light, Power & 
Ry. Co., 170 N.W. 463, 185 Iowa 940 
(both apparently recognizing rule). 
Compare Georgia Ry. & Power Co. y. 
Shaw, 102 S.l. 904, 25 Ga.App. 146 


296 S.W. 296, 


(where refusal to permit the answer 
to a question as to bringing suit was 
not error). 


fa]. Amount sued for in an action 
brought by the witness could be 


shown. Riner v. Riek, (Mo.App.) 57 
S.W.(2d) 724. ; 
[b] Action not pending.—The 


facts that a witness for plaintiff had 
brought an action against defendant 
based on the same facts as were in- 
volved in the case in which such wit- 
ness testified and that such action 
was not pending were properly elicit- 
ed on cross-examination, since the 
bringing of the action was some evi- 
dence of interest or bias and the fact 
that the action was dismissed or was 
not pending tended to remove or les- 
sen interest or bias of the witness. 
Purifoy v. Central of Georgia Ry. Co., 
117 So. 466, 218 Ala. 11. 


28. Currie v. Langston, 16 P.(2d) 
708, 92 Mont. 570. 


[a] TIllustration.—In an adminis- 
trator’s action based on conversion of 
decedent’s money by defendant, cross- 
examination of plaintiff's witness to 
show that such witness’ daughter had 
instituted an action against the ad- 
ministrator and heirs to recover a 
share of the estate was proper as 
bearing on such witness’ interest. 
Currie v. Langston, 16 P.(2d) 708, 92 
Mont. 570. 


29. Coleman  v. Commonwealth, 
271 S.W. 662, 208 Ky. 601; State v. 
Constantine, 93 P. 317, 48 Wash. 218. 


30. Coleman v. Commonwealth, 271 
S.W. 662, 208 Ky. 601. 


31. Coleman vy. Commonwealth, su- 
pra. 
32. Cabel v. State, 93 So. 260, 18 


Ala.App. 557; People v. Peltz, 143 IIl. 
App. 181;. Pryor v. State, 257 P. 335, 
37 Okl.Cr. 102; Hoffman vy. State, 209 
S.W. 747, 85 Tex.Cr. 11. See People 
v. Drolet, 121 N.W. 291, 157 Mich. 90 
(where refusal to permit cross-exam- 
ination was ground for reversal); 
Commonwealth vy. Colacino, 89 Pa.Su- 
per. 269 (apparently recognizing rule). 


[a] Tllustration.—In a prosecution 
for negligent homicide, it was error 
to refuse to permit the cross-exam- 
ination of the husband of deceased, 
who was the prosecuting witness, as 
to whether the witness had brought 
an action for damages for the death 
of his wife. Hoffman v. State, 209 S. 
W... 747, 85, Tex.Cr,, 11. 
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of such witness,** has a civil action pending against 
accused based on the act involved in the criminal 
case, or as to whether such witness expects to bring 
such an action.?* To show bias or prejudice the 
propriety of eliciting the fact that the witness has 
been in litigation with the party against whom he tes- 
tifies has been recognized.*® So, for the purpose of 
showing the feeling of a witness for plaintiff toward 
defendant, the propriety of asking-as to whether the 
witness has commeneed an action against defend- 
ant,°° or contemplates commencing such an action,*7 
has been recognized, as has the propriety of a ques- 
tion to a witness for the prosecution in a criminal 
case as to whether the witness has a suit pending 
against accused,*®® and refusal to permit cross-exam- 
ination in these respects may constitute error.?® Fur- 
thermore it has been held or recognized that, as 
bearing on the bias of the witness against the eross- 
examining party, it may be proper to inquire as to 
the commencement of an action or proceeding by such 
party against the witness,*+° against relatives of the 
witness,*? or against a corporation which the wit- 
ness controls.*? 
the view that the rule permitting a party to show 
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There is, however, authority «for } 


ie me! 
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that a witness is hostile to him does not entitle such 


-party to ask the adverse party whether he has an 


action against a third person who is not connected 
with the action on trial,** and that it is proper to re- 
ject a question to a witness for the prosecution in 
a criminal case as to whether aceused has commenced 
an action against the witness.44 So the propriety 
of rejecting a question as to whether a witness for 
plaintiff in an action for a personal injury had 
brought an action against a corporation of the same 
type as defendant has been recognized.*® 


[§ 1190] (14) Subjection to, or Relief from, Lia- 
bility Affected by Termination ef Proceeding. As 
bearing on his interest in the result or outcome, a wit- 
ness may be cross-examined in respect of whether a 
certain termination of the suit or proceeding will sub- 
ject him to,*® or relieve him from,*’ a liability. 


[§ 1191] (15) Threats, Duress, Fear, or Sugges- 
tions Influencing Testimony of, or Prosecution Initi- 
ated by, Witness. The cross-examination may ex- 
tend to the question as to whether the witness has 
testified as the result of duress or fear,** threats 


33. Cabel v. State, 93 So. 260, 18 
Ala.App. 557; People v. Peltz, 143 Ill. 
App.181;, Pryor v. State, 257 P. 335, 
37 OKICr. 102. 


34, State v. Decker, 143 S.W. 544, 
161 Mo.App. 396. 


{a] Tilustration.—In a prosecution 
for assault with intent to rape, it was 
error to refuse to permit accused to 
show on complainant’s cross-examina- 
tion that she contemplated bringing 
a civil suit for damages, and had em- 
ployed attorneys for that purpose. 
State v. Decker, 143 S.W. 544, 161 Mo. 
App. 396. See State v. McLemore, 
166 P. 497, 101 Kan. 259 [rev judg- 
ment of conviction on rehearing of 
164 P. 161, 99 Kan. 777] (apparently 
recognizing like rule in prosecution 
for rape). 


85. Ross v. Reynolds, 91 A. 952, 
112 Me. 223; Neumeyer v. Hooker, 116 
N.Y.S. 204, 181 App.Div. 592 [aff 93 N. 
Be 11265199) N-Ys (591). 


36. Bond v. Lotz, 243 N.W. 586, 214 
Iowa 683. 


37. Ferguson Seed Farms v. Mc- 
Millan, (Tex.Commn.App.) 18 S.W. 
(2d) 595, 63 A.L.R. 1009 [rev (Civ. 
App.) 296 S.W. 902]. 


38. People v. Drolet, 121 N.W. 291, 
157 Mich. 90. 


In prosecution for assault, it was 
proper to ask the prosecuting witness 
if he had not a suit pending against 
accused for a large amount. People 
v. Drolet,.121 N.W. 291, 157 Mich. 90. 


39. Bond v. Lotz, 243 N.W. 586, 214 
Iowa 688; Ferguson Seed Farms v. 
McMillan, (Tex.Commn.App.) 18 S.W. 
(2d) 595, 68 A.L.R. 1009. [rev ‘(Civ. 
App.) 296 S. W. 902]; Missouri, K. & 
TER Vt COMO URe Sas Vea UC hohe xe Oly 
App.) 146 S.W. 600. 


{a] TIllustrations.—(1) The right 
to cross-examine a witness for plain- 
tiff as to whether such witness and 
defendant had suits pending against 
each other was improperly denied. 
Bond vy. Lotz, 243 N.W. 586, 214 Iowa 
683. (2) Excluding defendant’s ques- 
tion to plaintiff's witness as to wheth- 
er such witness expected to file suit 
against defendant was error. Fergu- 
son Seed Farms v. McMillan, (Tex. 
Commn.App.) 18 S.W.(2d) 595, 63 A. 


L.R. 1009 [rev (Civ.App.) 296 S.W. 
902]. (8) In an action for personal 
injuries, questions on cross-examina- 
tion of plaintiff's witness, who had 
contradicted all of defendant’s wit- 
nesses as to whether the witness and 
his relatives had not sued defendant 
and another railroad company for 
personal injuries, as bearing on his 
bias or hostility, were improperly ex- 
cluded. Missouri, K. & T. Ry. Co. of 
Texas v. Burk, 146 S.W. 600. 


40. Rarden vy. Cunningham, 34 So. 
26, 136 Ala. 263. See State v. Benton, 
180 P. 146, 106 Wash. 428 (appar- 
ently recognizing rule in respect of 
the maintenance of an.action by ac- 
cused against a witness for the prose- 
cution). 


[a] Thus defendant should have 
been permitted to ask a witness for 
plaintiff, on cross-examination, as to 
whether the witness was not “pretty 
hot” about being sued by defendant. 
Rarden v. Cunningham, 34 So. 26, 136 
Ala. 263. 


41. State vy. Collins, 
Kan. 77 


[a] Thus bringing out facts con- 
cerning a civil action which «uccused 
in a criminal case had brought against 
relatives of the prosecuting witness 
should have been permitted on cross- 
examination of Such witness. State 
v.i Collins, 5° RP) 3687.33) Kans: 77%: 


42. Clay County Abstract Co. v. 
McKay, 147 So. 407, 226 Ala. 394. 


[a] Foreclosure.—Cross-examin- 
ing plaintiff's witness, as to whether 
the witness was president and stock- 
holder and in full charge of the af- 
fairs of a trading company and as to 
whether the present suit was filed by 
the witness on behalf of another cor- 
poration about the time defendant 
posted a notice of foreclosure of a 
mortgage on the trading company’s 
land, was permissible to test the wit- 
ness’ bias, objections being addressed 
to the trial court’s sound discretion. 
Clay County Abstract Co. v. McKay, 
147 So. 407, 226 Ala. 394. 


43. Pratt Consol. Coal Co. v. Mor- 
ton, 68 So. 1015, 14 Ala.App. 194. 


44. Langhorne vy. Com., 76 Va. 
1012. 


5 P. 368, 33 


__—_—S$P3. $$ $$ 
For later cases, developments and changes in the law see Annotations, same title and section number, 


45. Carey v. Brooklyn Heights R. 
Co., 108 N.Y.S. 1034, 124 App.Div. 524. 


[a] In personal injury suit against 
Yailroad company, a question to a 
witness for plaintiff as to whether 
he had ever brought suit against a 
railroad for personal injuries was 
objectionable because not limited to 
suits against defendant. Carey. v. 
Brooklyn Heights R. Co., 108 N.Y.S. 
1034, 124 App.Div.. 524. 


46. Frank v. Symons, 88 P. 561, 35 
Mont. 56; Goodman v. Myers, 32 N.Y. 
S. 239, 11 Misc. 360. See St. Louis- 
San Francisco Ry. Co.-v. Thompson; 
30 F.(2d) 586 (cross-examination of 
railway employee as to having been 
taxed by claim agent with leaving 
loose ties near crossing was compe- 
tent to show witness’ interest to ex- 
onerate himself); Marschall v. 
Laughran, 47 Ill.App. 29 (apparently 
recognizing rule). 


[a] Illustrations.—(1) In an ac- 
tion against a marshal for seizure of 
goods under execution against plain- 
tiff's vendor, a witness might testify 
whether he had indemnified the mar- 
shal, and if he knew that, if the mar- 
shal had to pay, he, the witness, 
would be held responsible. Goodman 
v. Myers, 32 N.¥.S. 239, 11 Mise, 360: 
(2) Where a witness had sold the 
property in controversy to plaintiff, it 
was proper to aSk whether he would 
not have to make good to plaintiff if 
the property did not belong to him. 
Eray v. Symons, 88 P. 561, 35 Mont. 


47. Winston v. Cox, Brainerd & 
Co., 38 Ala. 268. 


48, Suther v. State, 24 So. 43, 118 
Ala. 88; Kimbrough vy. State, 70 SE. 
1127, 9 Ga.App. 301; State v. Tawney, 
105 P. 218, 81 Kan. 162, 155 Am.S.R. 
355; People v. Glennon, 67 N.E. 125, 
175 N.Y. 45, 74 NVY.S. 794, 87 Mise. 1. 


[a] Witness for accused.—(1) On 
cross-examination of a witness for 
accused, the state may bring out the 
probability that the witness is testi- 
fying in behalf of accused through 
duress or fear. Kimbrough vy. State, 
70 S.E. 1127, 9 Ga.App. 301. (2) It 
is not improper on cross-examination 
to ask a witness for accused whether 
he had at a designated time and place 
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of physical injury to,*® or prosecution of,°° himself, 
or in general as to whether the witness had been 
influenced or tampered with,®! and a refusal to per- 
mit cross-examination in this regard may constitute 
It seems, however, that the question as to 
whether the witness was told by another what to 
say may properly be rejected where the connection 
of such other with the case is not shown and the rele- 
vaney of the inquiry does not otherwise appear,°® 
and under certain circumstances it may be error to 
permit eross-examination as to the request of a per- 
son, through a third person, to a witness not. to re- 
veal certain matters where the person who is pur- 
ported to have made the request is not shown to have 


error.°? 


made the request.># 


Initiating prosecution. 


said to a named person that he was 
afraid not to testify for defendant, 
lest defendant should have him ar- 


rested. Suther y. State, 24 So. 43, 118 
Ala. 88 
[b] Witness for prosecution.—A 


witness in a criminal case may be 
asked whether his bail has not been 
increased by the district attorney, 
where it is sought thereby to affect 
his credibility by showing that he is 
testifying under duress, so as to save 
himself. People v. Glennon, 67 N.E. 
125, 175 N.Y. 45, 74 N.Y-S: 794, 37 
Mise. 1. 


49. Luker yv. State, 125 So. 788, 23 
Ala.App. 379. 


[a] Thus question to the wife of 
accused as to whether accused charg- 
ed with larceny threatened to kill her 
if she did not testify for him was le- 
gitimate cross-examination. Luker vy. 
State, 125 So. 788, 23 Ala.App. 379. 


50. Hammock v. State, 61 So. 471, 
7 Ala. App. 112, 


[a] Thus, in a criminal action, a 
question by accused’s counsel on 
cross-examination of a witness for 
the state as to whether the court offi- 
cials had threatened the witness with 
prosecution if he did not testify 
against accused was proper. Ham- 
ie v. State, 61 So. 471, 7 Ala.App. 


51. 
Ala. 


[a] Witness for accused.—In a 
criminal prosecution, it was the right 
of the state to cross-examine accus- 
ed’s witnesses as to whether they had 
been influenced to change their evi- 
dence or had been tampered with in 
testing the credibility of their evi- 
dence and to show that accused had 
been attempting to change or suppress 


tied v. State, 95 So. 655, 209 


evidence. Byrd v. State, 95 So. 655, 
209 Ala. 65. 
52. State v. Tawney, 105 P. 218, 


$i Kan. 162, 155. Am.S.R. 355; People 
v., Glennon, 67, IN. E..125, 175; N.Y. 45, 
TAL ING Ye. 06 94 0%, MASc. 1. 


53. People v. Achal, 14 P.(2d) 773, 
125 Cal.App. 652. 


54, Statd v. Milosovich, 175 P. 139, 
42 Ney. 263. 


55. Shores v. State, (Ala.App.) 146 
So. 5387. 


56. Keller v. State, 112 So. 367, 22 
Ala.App. 75; Wade v. State, 171 S.W. 
7132 75(DBexiCr. 5381. 


57. Shores v. State, (Ala.App.) 146 
So. 5387; Keller v. State, 112 So. 367, 
22 Ala.App. 75; Wade v. State, 171 S. 
W. (18, 75: Tex.Cr. 53h, 


: 


In the ease of a prosecut- 
ing or complaining witness in @ criminal prosecution, 


inquiry may extend to the question as to whether he 
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[§ 1192] (16) 


to permit such 
errors, 


versible error.®+ 


[a] Tllustrations.—(1) Exclusion 
of questions as to whether the step- 
father of the complaining witness had 
threatened to injure such witness if 
she did not charge accused with at- 
tempt to have carnal knowledge of 
her was error. Shores v. State, (Ala. 
App.) 146 So. 537. (2) Excluding 
question, on cross-examination, to 
state’s witness as to whether he stat- 
ed that his landlord told him to pros- 
ecute defendant was reversible error. 
Keller v. State, 112° So. 367, 22 Ala. 
App. 75. (3) The complaining witness 
may be cross-examined as to whether 
a relative of his who was an enemy 
of accused had not induced him to 
make the complaint. Wade v. State, 
LT SVE (Lo, Coe hex Ors 5 ols 


58. State v. Walters, 160 N.W. 821, 
178 Iowa 1108. 


59. Ala.—Heninburg v. State, 43 
So. 959, 151 Ala. 26; Houston Biscuit 
Co. v. Dial, 33 So. 268, 135 Ala. 168; 
pe v. State, 69 So. 370, 13 Ala.App. 


Cal.—Luhrs vy. Kelly, 7 P. 
Cal. 289. 


N.D.—State v. Hakon, 129 N.W. 234, 
ND 133, 


696, 67 


21 


29 A. 783, 
163 Pa. 65. 


Tex.—Cain v. State, 153 S.W. 147, 68 
Tex.Cr. 507; Irvin v. State, 148 S.W. 
DO) One Lek OlinLO oe 

W.Va.—State v. Carr, 63 S.E. 766, 65 
W.Va. 81. 

See Dionne v. American Express 
Co., 101 A. 209, 91 Vt. 521 (apparently 
recognizing rule). 

[a], Witness for accused,.—(1) The 
propriety of cross-examining a wit- 
ness for accused as to his approaching 


witnesses in an improper way has 
been recognized. Irvin v. State, 148 S. 
W. 589, 67 Tex.Cr. 108; Lowry vv. 


State, 110 S.W. 911, 53 Tex.Cr. 562. 
(2) Cross-examination to show that a 
witness for accused tried to get the 
state’s witnesses drunk was proper. 
Dugan v. State, 199 S.W. 616, 82 Tex. 
Cr. 422. (8) Such cross-examination 
is not improper on the ground that 
the matter is collateral and that the 
attempt is not shown to have taken 
place wih the knowledge of accused. 
Dugan y. State, supra. (4) Cross-ex- 
amination of a witness for accused in 
order to show that before the trial he 
attempted to induce a witness for the 
prosecution to leave the state was 
proper. Terry v. State, 69 So. 370, 13 
Ala.App. 115. (5) In a homicide pros- 
ecution the state, on cross-examina- 
tion, may ask witness if he did not 


nesses or Prospective Witnesses. 
interrogated as to attempts on his part to tamper 
with or influence other witnesses;°° and the refusal 
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made the charges as the result of threats®® or other 
influence®® of another, and a refusal to permit cross- 
examination in this regard may constitute error.°? 
There is, however, authority for the view that the 
exclusion of matter which does not tend to show in- 
fluence to induce a charge against any particular 
person does not constitute error.°® 


Tampering with or Influencing Wit- 
A witness may be 


cross-examination may constitute 


The exclusion of a question as to inducing a 
witness to testify is not, however, necessarily re- 


[§ 1193] (17) Refusal or Failure To Make State- 
ment or Disclose Information. 
interrogated as to his refusal to make a statement,®? 


A witness may be 


tell a certain person, who had been 
called as a witness, not to tell any- 
thing about the affair. Heninburg v. 
State, 43 So. 959, 151 Ala. 26. (6) The 
state was properly permitted to ask a 
witness for accused whether he was 
not the man that went to accused’s 
daughter just after the killing and 
told her not to tell anything against 
accused, to affect the witness’ credi- 
bility. Pearson v. State, 120 S.W. 
1004, 56 Tex.Cr. 607. (7) Cross-exam- 
ination to develop the fact that the 
witness had manifested partiality for 
the prisoner by attempting to influ- 
ence a witness for the state in his fa- 
vor is proper. State v. Carr, 63 S.E. 
766, 65 W. Va. 81. 


[b] Other witnesses.—(1) In an 
action for injuries to a servant, it was 
competent for plaintiff, in an endeavor 
to show the partiality of the president 
of defendant company, as a witness, 
to eross-examine him as to attempts 
made by him after the accident to get 
signed statements from other wit- 
nesses which would exculpate_ the 
company. Houston Biscuit Co. v. Dial, 
BO On 20.05, el ob earl aia, UG Savant zy ete ets 
proper to ask a witness for defendant 
whether he offered a witness for 
plaintiff money to go away and not 
testify. Fitzpatrick v. Riley, 29 A. 
(83,163) Pa. 65, 


60. State v. Hakon, 129 N.W. 234, 
BPN. DET ask 


[a] Witness for prosecution.—It is 
error to sustain objection to a ques- 
tion, on cross-examination, of a com- 
plaining witness as to whether he had 
offered a bribe to a person if he would 
appear and testify against accused 
in a criminal prosecution. State v. 
Hakon, 129 N.W. 234, 21 N.D. 133. 


61. People v. Todd, 133. N.H. 645, 
801 Ill. 85. 


[a] Witness for PL Cah gan ete 
a trial for stealing an automobile the 
exclusion of a question asked the 
prosecuting witness on _ cross-exami- 
nation as to whether he had not caus- 
ed the arrest of a third person for 
stealing the car and did not dismiss 
the complaint and give such third 
person one hundred dollars to come to 
the county and testify at accused’s 
preliminary hearing was not reversi- 
ble error. People v. Todd, 133 N.E. 
645, 301 Ill. 85. ¢ 

62. Birmingham Ry., Light & Pow- 
er Co. v. Norton, 61 So. 459, 7 Ala. 
App. 571; Toledo R., etc., Co. v. Ward, 
25 Ohio Cir.Ct. 399. Compare Drum- 
mond v. State, 102 So. 723, 20 Ala. 
App. 286 [cert den 102 So. 726, 212 
Ala. 410] (where the court said that 
refusal to talk about the case would 
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or as to his failure to disclose information,®* con- 
cerning the subject matter of the proceeding. 
right of the trial court, in the exercise of its discre- 
tion, to exclude a question as to the refusal of a 
witness for defendant in a civil case to give a state- 
ment to plaintiff has, however, been recognized.** 


[§ 1194] (18) Interference with Litigation or 
For the purpose of showing bias, in- 
terest, or prejudice of a witness for accused in a 
criminal case, the state may show by the cross-exam- 
ination of such witness his attempt to prevent an in- 
vestigation of the subject matter of the prosecution®® 
or to influence the prosecution in accused’s favor.®® 
There is, however, authority for the view that a ques- 
tion designed to elicit the fact of the witness’ inter- 
ference in the suit is properly excluded where such 


Prosecution. 


not tend to show bias or interest). 


[a] Witness for accused.—In a 
prosecution for murder, it was proper 
to inquire of a witness for accused as 
to why such witness refused to make 
a statement before the coroner. Rat- 
liff v. State, 102 So. 621, 212 Ala. 410. 


[b] Witness for prosecution.—It 
may be proper to show the refusal of 
a state’s witness prior to the trial to 
make a statement to the attorney for 
accused. Pendley v. State, 128 So. 589, 
23 Ala.App. 539. 


[e] ther witnesses.—(1) An em- 
ployee of a railroad company, called 
as a witness for defendant, in an ac- 
tion for injuries resulting from a col- 
lision might be asked if he had not 
been interviewed and refused to an- 
Swer, stating that it was the rule to 
say nothing, and as to statements 
made by him after the accident, as 
showing the witness’ feeling toward 
the company and toward the person 
injured, as reflecting on his credibility 
as a witness: Toledo R., etc., Co. v. 
Wiardisco Oni, CimCit, 399. 4@2) in jan 
action for damages for personal in- 
juries it was proper to show by cross- 
examination of a witness not in de- 
fendant’s employ nor in any way con- 
nected with it, who had voluntarily 
gone to its office and made a state- 
ment, that he had refused to tell 
plaintiff’s counsel what he knew about 
the case. Birmingham Ry., Light & 
Power Co. v. Norton, 61 So. 459, 7 Ala. 
App. 571 (where part of the question 
asked was objectionable aS a mere 
repetition of the counsel's argument 
to the witness before he was on the 
stand, but no objection was made). 


63. Latham y. State, 172 S.W. 797, 
Che hex. Cra 51 os 


[a] Witness for accused.—As 
showing that the witness was biased 
against the state and in favor of ac- 
cused, the state was entitled to show, 
on cross-examination of a witness for 
accused, that such witness had not 
told his story to the prosecuting offi- 
cer, but had first told it to one of de- 
fendant’s attorneys, who had been his 
own attorney. Latham v. State, 172 
S.W. 797, 75 Tex.Cr.575. 


64, Douglas v. Washington Termi- 
nal Co., 298 FE. 199, 54 App.D.C. 326. 


65. Wise v. State, 66 So. 128, 11 


Ala.App. 72; Pace v. State, (Tex.Cr.) 
79 S.W. 531. 
[a] Tliustrations.—(1) It was 


proper to show, on cross-examination 
of a physician, who was a witness for 
accused, that such witness had en- 
deavored to stop the investigation in- 
to the killing, to show interest, prej- 
udice, and bias of the witness. Wise 
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The 


or Another. 


ed. 


v. State, 66 So.-128,'11 Ala.App. .72. 
(2) In a prosecution for aggravated 
assault, cross-examination of accus- 
ed’s witness showing that he inter- 
ested himself on accused’s behalf, and 
endeavored to have the prosecuting 
witness dren the matter, and that, al- 
though an officer, he did not arrest 
defendant, stating that he had no war- 
rant therefor, was proper. Pace v. 
state, (M@ex'Cr.) 79S, Wars 1. 


66. State v. Smith, 157 S.W. 319, 
250 Mo. 300. 


[a] Character witness.—A witness 
offered to show the good character of 
accused may be asked on cross-exam- 
ination if he did not try to influence 
the prosecution in defendant’s favor. 
ease V. Smith, 157 7S3wW. 319) 1250 Mo. 
350. 


67. Noble v. White, 72 N.W. 556, 
103 Iowa 352. 


[a] Tllustration.—Objection to a 
question on cross-examination by de- 
fendant as to whether the witness had 
been fined for contempt of court for 
interference in the suit was properly 
sustained, as the information sought 
did not tend to show any feeling on 
the part of the witness against de- 
fendant. Noble v. White, 72 N.W. 556, 
103 Iowa 352. 


68. Ala.—Motley v. State, 
508, 207 Ala. 640, 27 A.L.R. 270. 


Ark.—Ringer y. State, 85 S.W. 410, 
74 Ark. 262. 


Cal.—People v. Lee Chuc, 15 P. 322, 
74 Cal. 30. 


ra v. Welton, 7 Conn. 


93) So. 


Fla.—Vaughn y. State, 41 So. 881, 
52) Mla. 122, 


gation Sate v. Bilansky, 3 Minn. 


Mo.—State vy. Pruett, 45 S.W. 1114, 
144 Mo. 92. 


PG Cre Vg te v. Twombly, 60 N.H. 
pre tes ple v. Neupert, 179 N.Y.S. 
941. 

N.D.—State v. Hakon, 129 N.W. 234, 
21 NSD. Ves. 


Tex.—Gelber v. State, 120 S.W. 863, 


56 Tex.Cr. 460; Sager v. State, 11 Tex. 
App. 110. 
[a] Witness for prosecution.—(1) 


The rule applies to a witness for the 
prosecution in respect of his threats 
against accused. State y. Dee, 14 
Minn. 35; State v. Pruett, 45 S.w. 
1114, 144 Mo. 92; State v. Hakon, 129 
N.W. 234, 21 N.D. 133; Gelber v. State, 
120 SW. 863, 56 Tex.Cr. 460.752) "in 
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interference does not tend to show bias against the 
cross-examining party.®* 


[§ 1195] (19) Threats by Witness against Party 
A witness may properly be asked 
whether he has made certain threats against the par- 
ty against whom he testifies,°* and 1t may be error to 
exclude questions in this regard.®® 
tain circumstances, a witness for accused in a erim- 
inal case may be interrogated as to threats against 
the victim of the erime.’? 
proper to permit,’? and error to refuse to permit, 
the cross-examination of a witness for the prosecu- 
tion in a criminal ease as to threats against persons 
who sought to raise money for the defense of aceus- 
In some jurisdictions, however, it seems that 
cross-examination to show previous threats by the 


So, under cer- 


Furthermore, it may be 
it Tz 


a prosecution for perjury, it was 
proper to ask a witness for the prose- 
cution on cross-examination whether 
he had stated to accused’s brother that 
unless the civil actions were dropped 
he would make the charge of perjury 
against accused. People vy. Neupert, 
LTE YG Ss 940, ; 


63. Cal.—Lange v. Schoettler, 
P. 139, 115 Cal. 388. 


lil.—People vy. Schultz-Knighten, 
115 "NE. 140 5277 TS 23'8; 


Minn.—State v. Dee, 14 Minn. 35. 


N.D.—State v. Hakon, 129 N.W. 234, 
21 IND, 133: 


47 


S.D.—State v. Kentsler, 184 N.W. 
259, 44 S.D. 446. ? 
Tex.—Pope v. State, 143 S.W. 611, 


65 Tex.Cri 51. 


[a] Witness for prosecution.—(1) 
The rule applies to threats by a wit- 
ness for the prosecution in a criminal 
case in respect of accused. State v. 
ifalcon,) 12:9) sNAWs (234) 2a) ON SOs SS 
State v. Kentsler, 184 N.W. 259, 44 Ss. 
Di 4462 -(2) Ina prosecution for mur- 
der by abortion, it was error on cross- 
examination to exclude questions of a 
state witness in regard to complaints 
and threats by her against accused. 
People vy. Schultz-Knighten, 115 N.E. 
140, 277 Ill. 238 


[b] Civil action.—It was improp- 
er to exclude a question to a witnéss 
as to whether he did not threaten to 
kill defendant. Lange v. Schoettler, 
47 RP. 139,115 Call 388. 


70. Morris v. State, 41 So. 274, 146 


Ala. 66; Hardy v. State, 108 So. 727, 
143 Miss. 352. 
[a] Homicide.—(1) In a prosecu- 


tion for murder, the right of the pros- 
ecution to interrogate a witness for 
accused as to threats of such wit- 
ness against deceased has been rec- 
ognized. Hardy v. State, 108 So. 727, 
143 Miss. 352. (2) Ona prosecution 
for murder, it was competent for the 
state to show, on cross-examination 
of the father of accused, that the 
evening before the killing he had stat- 
ed that deceased came very near whip- 
ping him that day, and that he would 
have him attended to for it. Paradise 
v. State, 31 So. %22, 131 Ala. 26. (3) 
In a prosecution™ for aiding and abet- 
ting a homicide, the right of the state 
to ‘interrogate a witness for accused 
as to threats against deceased has 
been recognized. Morris v. State, 41 
So. 274, 146 Ala. 66. 


71. State v. Radon, (Wyo.) 19 P. 
(2d) 177. 
72. State v. Radon, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness against the party against 


fies is not permissible even though it tends to show 
bias or prejudice against such party, because of a 
rule of law against the admission of evidence of pri- 
or threats in the absence of proof of an overt act or 
hostile demonstration on the part of the person who 


makes the threat.7* 


[§ 1196] c. Form and Order of Questions.74 
While the view has been expressed that the court may 
permit on the cross-examination of a witness for the 
prosecution a question designed to eall the jury’s at- 
tention to the bias of the witness against accused, 
even though it assumes an immaterial fact,*® in gen- 


73. State v. Wilson, 123 So. 614, 
168 La. 693. 
74. Form of questions on cross-ex- 


oe in general see supra §§ 844— 


75. People v. Webber, 147 P. 102, 26 
Cal.App. 413. 


ear Cornwell v. Cogwin, 17 N.Y.S. 
Teall ver State. Lo0, SO. cola as 


Ala.App. 75 [cert den 130 So. 533, 222 
Ala. 26]; Farmers’ Bank of Luverne 
v. Gibson, 108 So. 628, 21 Ala.App. 
389; Cornwell v. Cogwin, 17 N.Y.S. 
299, 63 Hun 624; Echols v. State, 170 
S.W. 786, 75 Tex.Cr. 369. See Van v. 
State, 37 So. 158, 140 Ala, 122 (appar- 
ently recognizing rule). 


{a] IUustration.—Question, “What 
did he give you to swear in this 
case?” was objectionable because of 
the assumption that the witness was 
paid some amount, when there was no 
evidence that such was the fact. 
Farmers’ Bank of Luverne v. Gibson, 
108 So. 628, 21 Ala.App. 389. 


Worrall «var state, 130So2 5314, 24 
Ala.App. 75 [cert den 130 So. 533, 222 
Ala. 26]. 


79. U.S.—Standard Oil Co. v. Van 
ECE i pS2Cu. L718.) 107 GES, :325,.2 751. 
Ed. 319. 


Ala.—Drummond vy. State, 102 So. 
723, 20 Ala.App. 286 [cert den 102 So. 
726, 212 Ala. 410]; Lindsey v. State, 
86 So. 86, 17 Ala.App. 564 [rev on 
other grounds 86 So. 87, 204 Ala. 394]. 


Ind.—Whitney v. State, 57 N.E. 398, 
154 Ind. 573. 


Ky.—Clemmons v. Commonwealth, 
300 S.W. 874, 222 Ky. 393. 


Tex.—Echols v. State, 170 S.W. 786, 
iby TexCr.. 369. 


[a] Prosecuting witness.—(1) Ina 
prosecution for murder a question on 
cross-examination directed to a state’s 
witness as to whom witness told first, 
if anybody, was too general for the 
purpose of showing bias or interest. 
Drummond vy. State, 102 So. 723, 20 
Ala.App. 286 [cert den 102 So. 726, 
212 Ala. 410]. (2) The court prop- 
erly sustained the state’s objection to 
the question to a _ state’s witness, 
“You are just trying to save your- 
self?” being general in its nature and 
pointing out no specific way in which 
the witness was trying to save him- 
self. Lindsey v. State, 86 So. 86, 17 
Ala.App. 564 [rev on other grounds 
86; Soi.87,- 204 Ala. 394]. €3) In a 
criminal case, objection was properly 
suStained to a question whether the 
witness was on friendly terms with 
some of the ‘‘fellows,’’ and whether or 
not he had not testified against some 
of them, because it did not fix the 
name of the persons or the class of 
persons. Bigham v. State, 82 So. 192, 
203 Ala. 162. (4) Ina prosecution for 
assault with intent to kill, a question 
as to whether the person assaulted 
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whom he testi- 


not successfully 


and according to 


had confessed in court with the wit- 
ness, not pointing out the kind of con- 
fession referred to, and several kinds 
being recognized under Code (1907) §§ 
6251, 7631, 7632, was objectionable as 
too general. Robbins v. State, 69 So. 
297, 18 Ala.App. 167 [cert den 70 So. 
1014, 195 Ala. 696]. (5) In a prose- 
cution for violating the liquor laws 
a question whether the witness had 
not taken a pretty active stand on the 
whisky question, and prosecuted peo- 
ple for violation of the prohibition 
laws, was too general, when asked to 
show bias against accused. Coates v. 
State, 59 So. 328, 5 Ala.App. 182. (6) 
To show the bias of a witness, a ques- 
tion is too general which asks whether 
he had expressed his feelings, etce., 
without pointing out the parties, the 
time, and the place. Echols v. State, 
70 SIWil 786) 715- DexCr. 3695 0 (7) A 
question asked of a state’s witness, 
on cross-examination, to show hos- 
tility of witness toward defendant, 
“Tsn’t it a fact that you boys have got 
it in for Henry Whitney [defend- 
ant]? was bad in form and substance, 
as the persons referred to were not 
named or described, the meaning of 
the slang phrase was not explained, 
and the question was not calculated 
to elicit any declaration or fact of 
hostility. Whitney v. State, 57 N.E. 
898, 154 Ind. 573. (8) Question to 
wife of one of two jointly indicted as 
to whether she had a promise that 
they would not try the husband if she 
testified against the other defendant 
was objectionable, as too broad. 
Clemmons v. Commonwealth, 300 S. 
W. 874, 222 Ky. 398. (9) Ina prosecu- 
tion of a deputy sheriff for assault 
and battery, evidence that the victim 
of the alleged assault who testified 
for the prosecution had employed 
lawyers to sue the sheriff for an al- 
leged assault and battery not shown 
to be the one involved in the case was 
properly excluded. Naftel v. State, 
57 So. 386, 3 Ala.App. 34. (10) Where 
a witness was asked on cross-exam- 
ination if he had not stated, in talking 
about the matter, that he wanted 
plaintiffs to recover because he would 
then get his pay, an objection because 
of the failure to specify time and 
place was properly sustained. Stand- 
ard Oil Co: v.. Van Etten, 1 S:Ct. 178, 
10% UsS:-325, 27 .Hd.-319. (11), Ini ‘a 
homicide case, where one of the state’s 
witnesses had denied that he had been 
indicted for assisting a convict to es- 
cape, a question whether there were 
indictments against a “number of fel- 
lows in the vicinity” was objection- 
able, as failing to identify persons 
against whom indictments were pend- 
ing or to show how they were related 
to defendant in the case, as the fact 
that others were indicted for escape 
did not impute bias or interest to the 
witness. Bigham v. State, 82 So. 192, 
203 Ala. 162. 


80. Wiggins v. State, 78 So. 413, 16 
Ala.App. 419; State v. Sedlacek, 239 
P. 1002, 74 Mont. 201; State v. Wake- 
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eral a question that embraces matters not admissi- 
ble,7® or that assumes facts not in evidence,’* is ob- 
jectionable, and the failure to exclude such a question 
may constitute error.*® 
tionable because they are too general or indefinite for 
the purpose of showing bias or interest.79 Error may 


So questions may be objec- 


be asserted because of the trial 


court’s refusal to permit an answer to a question 
which is not so framed as to eall for the matter which 
the cross-examining party claims the right to elicit.*° 
to show bias or prejudice,®! the hostile attitude of 
the witness,*? or his interest®* may be objectionable, 


some cases, a question which seeks 


ly, 117 PB. 95, 48 Mont. 427; Owens v. 
Missouri, ete., R. Co., (Tex.Civ.App.) 
45 S.W. 399. See Goldfarb v. Cohen, 
102 A. 649, 92 Conn. 277 (holding that 
a question asked a witness on cross- 
examination as to whether he would 
like to see defendant lose the case was 
proper in form and rightly exclud- 
ed). 


[a] Amount of compensation of 
detective.—-Whether a detective, who 
was employed by the prosecution on 
a particular case and who testified 
for the prosecution, should have been 
required to state on cross-examina- 
tion the amount of his compensation 
for services was not presented by a 
eertain question. State v. Sedlacek, 
239 BP. 1002, 74 Mont. 201. 


[b] Immunity agreement.—Ques- 
tion as to whether an indictment was 
not pending against a witness for the 
prosecution in a criminal case for the 
sale of the same liquor for the sale 
of which accused was on trial, and as 
to whether the witness had been tried 
and convicted for the offense, was not 
such as to elicit the fact of the exist- 
ence of an agreement for immunity 
for the witness in consideration of his 
testifying for the state. Wiggins v. 
State, 78 So. 413, 16 Ala.App. 419. 


[ec] Payment to influence another 
witness.—Refusal to permit a witness 
to answer a question as to whether 
he remembered defendant’s paying 
another a certain sum for the killing 
of a horse, asked on the theory 
that the money was paid in fact to 
secure the payee’s testimony in the 
cause on trial, but not followed by 
questions tending to show that fact, 
was not error. Owens v. Missouri, 
ee R. Co., (Tex.Civ.App.) 45 S.W. 


81. Jones v. St. Louis-San Fran- 
Cisco RY. CO:n) GOMOD 253) Sven oe 
See Hackins v. State, 103 So. 468, 212 
Ala. 606 (where the propriety of sus- 
taining an objection to a question was 
recognized); Evans-Snyder-Buell Co. 
v. Turner, 45 S.W. 654, 143 Mo. 638 
(holding that a ruling of the court 
sustaining an objection to the ques- 
tion, “Are you willing to tell all you 
know?” was not a refusal to allow in- 
quiry into the feelings of the wit- 
ness). 


82. State v. Turnage, 93 S.E. 182, 
107 S.C. 478. 


83. Adkins v. Hastings, 114 A. 288, 
138 Md. 454; State v. Panelli, 79 A. 
1064, 81 N.J.Law 346. 


[a] fTllustration.—In an action on 
an open account, where plaintiff’s son, 
who acted as clerk, testified as to the 
sales and that he entered the items in 
the account book, a question as to the 
son’s rate of compensation was prop- 
erly excluded, it not being apparent 
from the question, and the court not 
necessarily knowing, that it was de- 
sired to show that the clerk received 
a percentage on sales, ete., and thus 
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merely to elicit a fact which might cause unfriendli- 
ness of the witness toward the cross-examining par- 
ty is objectionable where it does not include an in- 
quiry as to the existence of unfriendliness because 
of such fact.84 So the refusal of the trial court to 
require a witness to answer a question which in 
form inquires indirectly as to the witness’ feelings 
toward the cross-examining party has been upheld.**® 
The propriety of basing the cross-examination on in- 
nuendoes and resort to foreign and irrelevant matters 
without any direct inquiry as to the witness’ feel- 
ings, bias, or the like has been denied,*® and, in a 
criminal prosecution, where a witness for the prose- 
cution had not shown a disposition to suppress facts, 
a question as to whether the witness had not done all 
he could to secure.a conviction of defendant was 
improper.®? 


Order. In some jurisdictions where it is sought to 
show bias or ill will of the witness against the cross- 
examining party,°® or the victim of the crime,®® the 


WITNESSES 


[§§ 1196-1197 


proper practice is first to inquire as to the witness’ 
feelings, since an admission of unfriendly feeling may 
obviate the necessity for an inquiry as to matters 
from which ill will may be inferred;®° and the trial 
court may properly reject an inquiry as to such mat- 
ters in the absence of the inquiry as to the feelings 
of the witness.°! 


[§ 1197] d. Further Inquiry by Cross-Examina- 
tion Where Bias or Interest Shown. Even though 
the existence of bias or interest is admitted by the 
witness®? or is shown by other evidence or matters 
of record,®? according to some cases, a further in- 
quiry by cross-examination to develop facts showing 
bias or interest may be permissible, and to refuse to 
permit such further cross-examimation may consti- 
tute error.®* It has been held or recognized, however, 
that the court may properly refuse further inquiry 
by cross-examination where the matter of interest 
or bias is otherwise developed,®® as, for example, 


was an interested witness. 
Hastings, 114 A. 288, 188 Md. 454. 


84. Sanford yv. State, 39 So. 370, 143 
Ala. 78; Moore v. State, 64 So. 520, 
10 Ala.App. 179. 


[a{ Indebtedness.—(1) While it is 
proper to ask a witness if he is not un- 
friendly with the party against whom 
he testifies on account of his indebt- 
edness to such party (see supra § 1179 
text and note 47) it is not competent 
to ask him simply if he was not so in- 
debted. Moore v. State, 64 So. 520, 
10 Ala.App. 179. (2) While, in a crim- 
inal case, a witness might be asked 
as to whether he and accused were 
not unfriendly on account 6f a whisky 
bill the witness owed accused (see su- 
pra § 1179 text and note 49), an objec- 
tion to a further question as to wheth- 
er the witness owed accused money 
for whisky was properly sustained. 
ences v. State, 39 So. 370, 143 Ala. 
78. 


85. Blunt v. State, 9 Tex.App. 234. 


{a] TIllustration.—The question to 
a witness for the prosecution in a 
eriminal case, ‘Don’t you love the de- 
fendant?” was not proper to elicit the 
witness’ hostility or enmity toward 
accused. Blunt v. State, 9 Tex.App. 
234. 

86. Pouncey v. State, 136 So. 741, 
24 Ala.App. 326 [cert den 136 So. 7438, 
223 Ala. 431]. 

87. People v. Rice, 
136 Mich. 619. 


88. Smith v. Clemmons, 112 So. 442, 
216 Ala. 52; Tuggle v. State, 98 So. 
815, 19 Ala.App. 541. Compare Mot- 
ley v. State, 93 So. 508, 207 Ala. 640, 
27 A.L.R. 276 (where the court said 
that even before the witness has de- 
nied hostility or bias, it is proper to 
inquire as to its existence because of 
some designated fact or transaction 
affecting the witness and his rela- 
tion to the party). 


89. Tugegle v. State, 98 So. 815, 19 
Ala.App. 541. 


[a] Witness for accused.—Cross- 
examination of accused’s witness, as 
to whether his brother had not killed 
a cousin of the person claimed to have 
been assaulted by accused, and wheth- 
er the assaulted person had not as- 
sisted in the prosecution of the wit- 
ness’ brother, and whether there was 
not bad feeling on that account, was 
regarded as improper, there having 
been no direct question as to the feel- 
ings of the witness. Tuggle v. State, 


99 N.W. 860, 


Adkins v.,98 So. 815, 19 Ala.App. 541. 


90. See infraxg 119% 


91. Smith vy. Clemmons, 112 So. 442, 
216 Ala, 52. 


[a]. Thus excluding answer to 
question whether witness was prose- 
cuting defendant on the criminal side 
of court on account of the same oc- 
currence as is involved in the present 
civil action was not error, where de- 
fendant did not inquire as to the state 
of the witness’. feeling against him. 
pity We Clemmons, 112 So. 442, 216 

ae Fl 


92. People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881; Stew- 
art vy. Kindel, 25 P: '990;' 15 Colo.’ 539; 
State v. Burkett, 262 P. 532, 33 N.M. 
159; Pope v. State, 143 S.W. 611, 65 
Tex.Cr. 51; Magruder vy. State, 33 S. 
W. 233, 35 Tex.Cr. 214. 


[a] Extent or character of interest 
or bias.—(1) Even where a witness 
admits bias, its extent may be shown 
on cross-examination. Pope v. State, 
143 SW 611,),65, Tex.Cr. 0514, .'@),,A 
witness’ admission of ill feeling to- 
ward a party does not preclude in- 
quiry into the extent or character 
thereof. Stewart v. Kindel, 25 P. 990, 
15+) Coles 53.9; (3) Even though a 
prosecuting witness admits hostility 
toward accused, the extent of the hos- 
tility may be shown. State v. Burkett, 
262 P. 532, 33 N.M. 159. (4) Even 
though a witness admitted having an 
interest, further inquiry as to the ex- 
tent of the interest was proper. Peo- 
ple v. Fleming, 136 P. 291, 166 Cal. 
357, Ann.Cas.1915B 881. See Bath 
Hardwood Lumber Co. v. Back Créek 
Mountain Corporation, 125 S.H. 213, 
140 Va. 280 (where, however, there 
was no reversible error). | (5) Show- 
ing extent of interest or bias by cross- 
examination in general see supra §§ 
1166, 1167. 


93. People v. Bird, 56 P. 639, 124 
Cal. 32. 


[a] Witness for prosecution.—The 
fact that it is shown that a witness 
for the prosecution is hostile to ac- 
cused does not prevent further proof 
to show a persecuting spirit on his 
part. People v. Bird, 56 P.. 639, 124 
Cal. 32. 

94, People v. Fleming, 136 P. 291, 
166 Cal. 357, Ann.Cas.1915B 881; State 
v. Burkett, 262 P. 532, 33 N.M. 159. 


[a] Witness for prosecution.—(1) 
The court may not prevent inquiry on 


cross-examination concerning the pur- 
pose of a witness for the prosecution 
to kill accused, although the witness 
admitted unfriendliness and interest. 
State v. Burkett, 262 P. 532, 33 N.M. 
159. (2) Where, on a trial for mur- 
der, a witness for the prosecution ac- 
knowledged on cross-examination that 
he had an interest in the outcome of 
the case, and that a libel suit by ac- 
cused against a newspaper of which 
the witness was one of the owners 
was pending, and the court excluded 
questions as to why he had no finan- 
cial interest in a conviction, and as 
to whether the article complained of 
in the libel suit was not one substan- 
tially to the effect that accused had 
confessed his guilt, and if the article 
was not untrue in this respect, al= 
though accused’s counsel offered to 
show that the witness’ newspaper did 
publish such an article, and that it 
was false, the cross-examination was 
unduly curbed by the trial court. 
People v. Fleming, 136 P. 291, 166 Cal. 
857, Ann.Cas.1915B 881. 


95. U.S.—Goss Printing Press Co. 
v. Scott, 89 F. 818. 


Ala.—Hendry v. State, 112 So. 212, 
215 Ala. 635. 


Ark.—St. Louis, I. M. & S. Ry. Co. 
ee ei 171 SW. 8595115 > Ar 


Cal.—People v. Smith, 214 P. 468, 
61 Cal.App. 259. 


Tll.—People v. Jones, 175 N.H. 414, 
343 Ill. 291; People v. Warfield, 103 
na 979, 261 Ill. 293 [rev 172 Ill.App. 


Ky.—Eaton v. Commonwealth, 19 
S.W.(2d) 218, 230 Ky. 250. 


S.D.—State v. Rumbolz, 
91, 53 S-.D. 488. 


Wash.—State v. Henry, 254 P. 460, 
143 Wash. 39. 


[a] Witness for prosecution.—(1) 
Excluding evidence in a prosecution 
for rape of circumstances showing 
hostility of a witness engaged to 
the prosecutrix, the fact of hostility 
being already prpved, was permissible 
in the exercise of the court’s discre- 
tion. State v. Henry, 254 P. 460, 143 
Wash. 39. (2) In a prosecution for 
murder, refusal to permit cross-exam- 
ination of deceased’s widow respect- 
ing a statement that she would whip 
the witnesses who did not testify as 
she wished them to was not error in 
view of the fact that her feeling 


221 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where interest or bias,°* or the matter from which | designed merely to degrade the witness,°* and to per- 


bias or interest may be deduced,** is admitted by the 
witness, particularly where the further inquiry is 


would necessarily be hostile toward 
accused. Eaton v. Commonwealth, 19 
S.W.(2d) 218, 230 Ky. 250. (3) Cross- 
examination of a state’s witness as 
to ill feeling between her family and 
that of accused was properly disal- 
lowed, where the relations were other- 
wise sufficiently developed. Hendry 
v. State, 112 So. 212, 215 Ala. 635. (4) 
Rejecting a further offer to show bias 
and the motive of the witness for the 
prosecution is not an abuse of discre- 
tion where, from the testimony al- 
ready given, bias was apparent. Com- 
monwealth vy. Perry, 150 N.E. 854, 254 
Mass. 520. (5) In a prosecution for 
murder growing out of a quarrel be- 
tween accused and one living with her 
concerning another woman, of whom 
accused was jealous, an objection to 
cross-examination, asking such third 
person while a witness whether at the 
time of the difficulty she was living 
with deceased, for the purpose of 
showing interest, was properly sus- 
tained in view of the fact that the 
relations between the two women and 
deceased were otherwise fully shown. 
People v. Smith, 214 P. 468, 61 Cal. 
App. 259. (6) Ruling out questions on 
cross-examination of the complaining 
witness, tending to show that the wit- 
ness had commenced a civil action 
against accused, was not error in view 
of the facts that the testimony of the 
witness showed that she had claims 
against accused on which she might 
have maintained an action and that 
the witness was testifying concern- 
ing the transaction out of which the 
claim arose. People v. Murray, 261 P. 
740, 87 Cal.App. 145. (7) Exclusion 
of further cross-examination as to 
relations is proper where, in a prose- 
cution for conspiring to obtain money 
by false pretenses, a witness who tes- 
tified for the prosecution, as did also 
accused’s co-conspirator, had testified 
that she and the co-conspirator in- 
tended to be married when the latter 
had secured a divorce. People v. War- 
field, 103 N.E. 979, 261 Ill. 293 [rev 
172 Ill.App. 1]. (8) Refusal to per- 
mit cross-examination of a _ state’s 
witness to show his interest in se- 
euring conviction was not 
where the witness’ own testimony 
showed interest. State v. Rumbolz, 
221 N.W. 91, 53 S.D. 488. 


[b] Witness in civil action.—(1) 
Where a witness for plaintiff, suing 
for the flooding of land by a railway 
embankment, had testified on cross- 
examination that his sister owned 
land similarly situated, it was not 
error to sustain an objection as to 
whether she intended to bring a sim- 
ilar suit, since the witness’ testi- 
mony had already shown any interest 
he might have. St. Louis, I. M. & 
S. Ry. Co. v. Brundidge, 171 S.W. 859, 
115 Ark. 606. (2) A witness cannot 
be compelled on cross-examination to 
produce contracts between himself 
and the adverse party, containing 
matters of a private nature, nor to 
disclose their contents, on the ground 
that they will disclose the nature and 
extent of his interest in the litigation, 
when it is admitted on the record, by 
the party producing him, that he has 
a substantial financial interest in the 
result of the suit. Goss Printing- 
Press Co. v. Scott, 89 F. 818. : 


96. U.S.—lLau Fook Kau v. U. S., 
34 F.(2d) 86. 

Ala.—Smith vy. Clemmons, 112 So. 
442, 216 Ala. 52; Morris v. Corona Coal 
Co., 109 So. 278, 215 Ala. 47; Nations 
v. Harris,.108 So..29, 214 Ala. 339. 


Ark.—Perkins vw State, 271 S.W. 


« 


é 


error,, 


326, 168 Ark. 710. 


Cal.—People v. Lucich, 295 P. 593, 
111 Cal.App. 293. 


Tll.— People v. Strauch, 93 N.E. 126, 
247 Ill. 220. 


Md.—Stem v. Crawford, 105 A, 780, 
132 Md. 579. 


N.Y.—Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [rearg den 91 N.E. 1119, 
197 N.Y. 614]. 


Or.—State v. Newlin, 182 P. 133, 92 
Or. 589. 


S.D.—State v. Frazer, 121 N.W. 790, 
23 S.D. 304. 


Tex.—Clark v. State, 148 S.W. 801, 
67 Tex.Cr. 38. See St. Louis & S. F. 
Ry. Co. v. Clifford, (Civ.-App.) 148 S. 
W. 1163 (where the exclusion of cer- 
tain testimony was not erroneous). 


Wash.—State v. Henry, 254 P. 460, 
143 Wash. 39. 


[a] Witness for prosecution.—(1) 
Exclusion of further cross-examina- 
tion respecting admitted hostility be- 
tween accused and the complaining 
witness in a criminal prosecution was 
not error where both the ultimate fact 
of hostility and the cause thereof had 
been developed on cross-examination, 
Lau Fook Kau v. U. S., 34 F.(2d) 86. 
(2) Where a witness for the prosecu- 
tion admitted ill will toward accused, 
refusal to allow cross-examination as 
to bad feelings of her entire family 
toward defendant was not erroneous. 
Gandy v. State, 108 So. 656, 21 Ala. 
App. 384. (8) Refusing to permit ac- 
cused in a murder prosecution to ques- 
tion a witness whether she had been 
on terms of illicit intimacy with de- 
ceased was not error, where the wit- 
ness had already testified that deceas- 
ed was one of her best friends and 
that she had a feeling of loathsome- 
ness toward accused as a result of the 
homicide. People y. Lucich, 295 P. 
593, 111 Cal.App. 293. (4) A prosecut- 
ing witness having testified on cross- 
examination that he felt unkindly to- 
ward accused and wanted him convict- 
ed, it was not error to refuse to per- 
mit further cross-examination with 
reference to the witness’ bias. Clark 
v. State, 148 S.W. 801, 67 Tex.Cr. 38. 
(5) Where complainant had testified 
that he was not friendly to accused, 
and had not been friendly with him 
for some time, the court did not err 
in refusing to admit on complainant’s 
cross-examination an open letter writ- 
ten by complainant to accused, and 
published some time prior to the al- 
leged libelous publication for which 
accused was being tried, but which 
did not relate to the same subject. 
People v. Strauch, 93 N.E. 126, 247 Ill. 
220. (6) In such case the court did not 
err in refusing to require complainant 
to answer further, for the same pur- 
pose, whether in a debate he did not 
state that accused was a perjurer. 
People v. Strauch, supra. (7) Where 
the prosecuting witness had testified 
that his feeling toward accused was 
not friendly, it was not an abuse of 
discretion to refuse to allow him to 
answer a question on cross-examina- 
tion as to whether he did not have 
some trouble with accused several 
days before the assault charged about 
a dog belonging to accused. State v. 
Frazer, 121 N.W. 790, 23 S.D. 304. (8) 
In a prosecution for unlawful sale of 
liquor, where a detective, as a wit- 
ness for the prosecution, had testified 
to buying liquor from accused, it was 
not improper for the court to refuse 
to permit defendant to continue cross- 


‘not error); 


mit further inquiry by ecross-examination after the 
witness’ admission of interest may constitute error.®? 


examining the detective as to his mo- 
tives and interest in the case, after 
his interest in the case had been fully 
disclosed by cross-examination. State 
v. Newlin, 182 P. 138, 92 Or. 589. 


{b] Witness in civil action.—(1) 
The court properly refused to permit 
plaintiff to introduce a check given 
him by defendant, having nothing to 
do with the controversy, to show, on 
cross-examination of defendant, by 
reason of an indorsement by him on 
the check, the bias, hostility, and men- 
tal character of the witness, defend- 
ant having already testified that he 
and plaintiff were not, and he doubted 
if they ever would be, friends. Stem 
v. Crawford, 105 A. 780, 1382 Md. 579. 
(2) Even though cross-examination 
of defendant’s witness relative to pub- 
lications showing interest or bias 
might have been admitted, refusal 
was not an abuse of discretion in view 
of admissions of such witness as to 
his interest in the defense of the suit. 
Morris v. Corona Coal Co., 109 So. 278, 
215 Ala. 47. (3) An admission of un- 
friendly feeling toward the cross-ex- 
amining party obviates the necessity 
or propriety of further inquiry as to 
collateral matters from which ill will 
might be inferred. Smith vy. Clem- 
mons, 112 So. 442, 216 Ala. 52. (4) 
Where a witness unqualifiedly admits 
his hostility to the person against 
whom he is testifying, further cross- 
examination on hostility is neither 
necessary nor _ proper. Potter v. 
Browne, 90 N.E. 812, 197 N.Y. 288 
[rearg den 91 N.E. 1119, 197 N.Y. 614]. 


97. Wishon v. Globe Light & Pow- 
ersCo 110) BP. 290, Los Cal. bl ous abe 
v. Natcisse, 63 So.9182,'133) Ta, 584; 
State v. Blake, 223 N.W. 141, 176 Minn. 
305; Griffin v. State, (Tex.Cr.) 61-S. 
W.(2d) 509; Davis v. State, (Tex.Cr.) 
51 S.W.(2d) 705. See Smith y. State, 
72 So. 593, 15 Ala.App. 7 (where the 
exclusion of a certain question was 
State v. Madison, 122 N. 
W. 647, 23 S.D. 584 (where certain 
questions were properly excluded). 


[a] Witness for prosecution.—(1) 
It was not error to refuse certain 
cross-examination, the object of which 
was to show bias and interest of the 
witness, whatever bias or interest 
might be deduced from the facts in- 
quired about being already fully 
shown by the fact, testified to by him, 
of his being a detective employed by 
the company whose car was claimed 
to have been entered by defendant, 
State v. Natcisse, 638, So. 182, 133 La. 
584. (2) Disallowing a witness to an- 
swer accused’s question whether he 
came of his free will and did not ex- 
pect anything was not error where 
repetitions of the witness’ previous 
testimony. Griffin v. State, (Tex.Cr.) 
61 S.W.(2d) 509. (3) Sustaining ob- 
jection to cross-examination of a de- 
tective as a witness for the prosecu- 
tion relative to additional pay for tes- 
tifying was not erroneous in view of 
his testimony already given as to his 
employment, pay, and expenses. State 
v. Blake, 223 N.W. 141, 176 Minn. 305. 
(4) Excluding a question asking a 
deputy sheriff whether he was a stool 
pigeon was not error, the deputy hav- 
ing testified that he was hired, and 
was paid money after completing a 
search of defendant’s house. Davis 
VeeState, | (TexCr.)- 6 “Si/w..G2d). 705. 


98. People v. Lucich, 295 P. 593, 
111 Cal.App. 298. 


99. Hughes v. City of Detroit, 126 
SBhG 214, 161 Mich. 283, 187 Am.S.R. 
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In some jurisdictions, apparently because of a stat- 
utory provision, it has been held or recognized that, 
where the witness has not denied the existence of 
ill feeling toward the party against whom he tes- 
tifies, it is not error to refuse to inquire as to the re- 
lations or transactions between them for the pur- 
pose of showing ill will on the part of the witness 
against such party,! and where ill feeling is admitted, 
the right to cross-examination in respect of a diffieul- 
ty between the witness and the cross-examining party 
has been denied;? similarly, where a witness for ac- 
cused does not deny his ill feeling toward complain- 


[a] Thus, where, in an action 
against a city for injuries to a pedes- 
trian on a street which was being 
paved, a witness for the city testified 
to his interest in the profits under the 
contract for the paving, a question 
asked him as to an indemnity bond 
given by the contractors could not be 
sustained as cross-examination to 
show his interest, and was improper 
as showing that the city had taken 
an indemnity bond. Hughes v. City of 
Detroit, 126 N.W. 214, 161 Mich. 283, 
137 Am.S.R. 504. 


1 “Durham ve Durham) 1i9o "Soe: 
702, 156 Ga. 454; Sasser v. State, 59 
S.B. 255,129 Ga. 541; Strahley v. Hen- 
dricks, 150 S.E. 561, 40 Ga.App. 571. 


[a] hus it was not error to re- 
fuse to permit a witness for plaintiff, 
in order to show his feelings toward 
defendant, to testify that at one time 
he went to defendant’s house and shot 
at him, testimony of particular events 
and acts not being permissible, he not 
denying having unkindly feelings to- 
ward defendant. Durham v. Durham, 
119 S.B. 702, 156 Ga. 454. 


2. Sasser v. State, 59 S.H. 255, 129 
Ga. 541. 


3. Patman v. State, 61 Ga. 379. 
4. Cross references: 


Contradiction in general see infra §§ 
1340-1364. 

Inconsistent or contradictory state- 
ments in general see infra §§ 1219- 
1339. 

Laying foundation for evidence as to 
bias or interest see infra § 1201. 


5. U.S.—Hoagland v. Canfield, 160 
F. 146. 

Ala.—Morris v. State, 39 So. 608; 
Bullard v. Lambert, 40 Ala. 204; Mc- 
Hugh v. State, 31 Ala. 317. See Whit- 
sett v. Belue, 54 So. 677, 172 Ala. 256 
(apparently recognizing rule). 


Ark.—Frazier v. State, 42 Ark. 70. 


Cal.—People v. Wong Chuey, 49 P. 
833, 117 Cal. 624; People v. Murray, 
24 P. 666, 85 Cal. 350; People v. Yee 
Foo, 89 P. 450, 4 Cal.App. 730. 


Conn.—Beardsley v. Wildman, 41 
Conn. 515; Atwood v. Welton, 7 Conn. 
66. 

Fla.—Bryan v. State, 26 So. 1022, 41 
Fla. 643. See Davis v. Ivey, 112 So. 
264, 93 Fla. 387 [cert den sub nom. 
Mellon v. Ivey, 48 S.Ct. 19, 275 U.S. 
526, 72 L.Ed. 407] (recognizing rule). 


Ga.—Daniel v. State, 29 S.E. 767, 
103 Ga. 202. 


Ill.— Blanchard v. Blanchard, 61 N. 
BH. 481,.191 Ill. 450; Phenix v. Cast- 
ner, 108 Ill. 207; John Morris Co. vy. 
Burgess, 44 Ill.App. 27. 


Ind.—Young v. State, 141 N.B. 629, 
194 Ind. 345; Skinner v. State, 22 N.E. 
115, 120 Ind. 127; Ford v. State, 14 N. 
Hy 241, 112 Ind, 3733 Stone’ v., State, 
97 Ind. 345; Johnson v. Wiley, 74 Ind. 


WITNESSES 


Examination.* 


233; Scott v. State, 64 Ind. 400. Com- 
pare Hinkle v. State, 61 N.E. 196, 157 
Ind. 237 (holding that it was error to 
permit the state to contradict a denial 
by a witness for accused of an alleged 
statement where the question on 
cross-examination was competent for 
the purpose of showing the witness’ 
change of attitude toward accused). 


Ky.—Cornelius v. Com., 15 B.Mon. 
539. See Poore v. Commonwealth, 
61 S.W.@d) 320, 249 Ky. 665 (ap- 
parently recognizing rule). 


Md.—Richardsonsv. State, 44 A. 999, 
90 Mad. 109. 


Mich.—Swift Electric Light Co. v. 
Grant, £515 NeW) 539). 90 sMich. 4 69:5 
Geary v. People, 22 Mich. 220. Com- 
pare Snyder v. Mathison, 163 N.W. 104, 
196 Mich. 378 (where it was said that 
“the matter was not followed up, 
probably because plaintiff was bound 
by the answer of the witness’’). 


Miss.—Illinois Cent. R. Co. v. 
Haynes, 1 So. 765, 64 Miss. 604; New- 
comb v. State, 37 Miss. 383. 


Mo.—State v. Mulhall, 97 S.W. 583, 
199 Mo. 202, 7 L.R.A.N.S. 630, 8 Ann. 
Cas. 781; State v. Jones, 17 S.W. 366, 
106 Mo. 302; State v. Downs, 3 S.W. 
2195-91" Mo; 1:9: 


N.H.—Combs v. Winchester, 39 N.H. 
13, 75 Am.D. 203; Martin v. Farnham, 
25 N.H. 195; Folsom v. Brawn, 25 N. 
Fg lL. 


N.Y.—Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [reh den 91 N.B. 1119, 
197 N.Y. 614]; In re Snelling’s Will, 
32 N.BE. 1006, 136 N.Y. 515; Newton 
v. Harris, 6 N.Y. 345, 1 Code Rep.N.§. 
414; Gumby v. Metropolitan St. R. 
Cor, t2NEYGS. Vol, 65s A pp: Div 3 8s 
11 Am.NeglR. 483 [aff 63 N.B. 1117, 
171 N.Y. 635]; Gulerette v. McKinley, 
27 Hun 320; Morgan v. Frees, 15 Barb. 
362; Effray v. Masson, 18 N.Y.S. 353, 
28 Abb.N.Cas. 207 [rev 18 N.Y.S. 350, 
22 N.Y.Civ.Proc. 59]; People v. Austin, 
2 Edm.Sel.Cas.:54, 1 Park.Cr. 154, 7 N. 
Y.Leg.Obs. 117; Starks v. People, 5 
Den. 106. See McCallan v. Brooklyn 
City R. Co,, 1 N.Y.S. 289, 48 Hun 340 
(recognizing rule). 


N.C.—Kramer v. Thomson-Houston 
Electric Light Co., 95 N.C.-277; State 
v. Patterson, 24 N.C. 346, 38 Am.D. 
699. 

N.D.—State v. Malmberg, 105 N.W. 
614, 14 N.D. 523. 


Ohio.—Hayes v. Smith, 56 N.E. 879, 
62 Ohio St. 161. 


Okl1.—Durant v. State, (Cr.) 240 P. 
1088; Tallon v. State, 210 P. 309, 22 
Okl.Cr. 89; Gibbons v. Territory, 115 
Peto 5, OKL Cre 22. 


Pa.—Gaines v. Com., 50 Pa. 319; 
Com. v. Hartman, 31 Pa.Super. 364; 
Gom.-V¥. Burk. 2 PaCol 1s Lane 1: 
Rey. 188. See Stefan v. Kiss, 30 Pa. 
Dist, 9: 


Porto Rico.—Peo. v. Ramierez, 25 


[§§ 1197-1198 » 


ant, it may constitute error to permit the state’s 
counsel to inquire as to the particulars of the diffi- 
culty between such witness and complainant.* 


[§ 1198] e. Conclusiveness of Denial of Interest 
or Bias; Contradiction and Further Inquiry by Cross- 
A party who, on cross-examination, 
interrogates an adverse witness as to interest, bias, 
prejudice, or ill feeling, or matters tending to show 
such interest or feeling, is not bound by his denial, 
but may contradict him y other evidence,® includ- 
ing the evidence of other witnesses,° since the matter 


Porto Rico 248, 254 [cit Cyc]. 


Tex.—Texas, etc., R. Co. v. Brown, 
14 S.W. 1034, 78.Tex. 397; White v. 
Houston, etc., R. Co., (Civ.App.) 46 
S.W. 382; Texas>etec., Coal Co. v. Law- 
son, 31 S.W. 843, 10 Tex.Civ.App. 491 
[rev on other grounds 32 S.W. 871, 34 
SW; 979, 89. Vex. 39412" ssurrell 2x 
State, 15 S.W. 816, 29 Tex.App. 321; 
Rosborough y. State, 1 S.W. 459, 21 
Tex.App. 672. Compare Citizens’ R., 
etc.,.Co.!v. Johns, 116 S.W. 62, 52 Tex, 
Civ.App. 489 (as to contradiction of 
a party). 


Vt.—Ellsworth v. Potter, 41 Vt. 685. 


Va.—Langhorne v. Com., 76 Va. 
aoane Little v. Com., 25 Gratt. (66 Va.) 
‘5 \ 


See Magness v. State, 63 So. 352, 
106 Miss. 195 (where the state was 
not bound by certain testimony of a 
witness for accused); Hartzell v. 
Wagner, 152 N.W. 693, 35 S.D. 472 (ap- 
parently recognizing rule). 


6. Ala.—Puckett v. State, 133 So. 
63, 24 Ala.App. 217; Cabel v. State, 93 
So. 260, 18 Ala.App. 5573. Knox vy: 
State, 92 So. 206, 18 Ala.App. 358 [cert 
den.-92 So. 920, 207 Ala.2712i3 Tap= 
scott v. State, 88 So. 376, 18 Ala. App. 
67; Byrd v. State, 84 So. 777, 17 Ala. 
App. 301; Terry v. State, 69 So. 370, 
13 Ala.App. 115, 


Ill.—Kiser v. Walden, 65 N.E. 116, 
198 Ill. 274 [rev 96 Ill.App. 593]. 


Ind.—Blum v. State, 148 N.E. 198, 
196 Ind. 675. 


Iowa.—State v. Johnson, 144 N.W. 
303, 162 Iowa 597. See State v. Mc- 
Kinstry, 69 N.W. 267, 100 Iowa 82 
(where contradiction was permissi- 
ble). But see State v. Heacock, 76 N. 
W. 654, 106 Iowa 191; State v. Town- 
send, 24 N.W. 535, 66 Lowa 741 (where 
in both cases the right to contradict 
denials made on cross-examination 
was denied). 


Ky.—Campbell v. Commonwealth, 
28 S.W.(2d) 790, 284 Ky. 552. See 
Hayden v. Commonwealth, 131 S.W. 
521, 140 Ky. 521 (apparently recog- 
nizing rule). 


Mass.—Collins vy. Stephenson, 8 
Gray 438. See Starks v. Sikes, 8 Gray 
609, 69 Am.D. 270 (where certain ex- 
ceptions were not discussed in de- 
tail). 

Miss.—Hardy v. State, 108:So. 727, 
1438 Miss. 352. 


N.Y.—Schultz v. Third Ave. R. Co., 
89 N.Y. 242 [rev 46 N.Y.Super. 211]; 
Smith v. Chile Exploration Co., 218 N. 
Y.S. 428, 218 AppiDiv. 422. 


Okl1.—Gibbons vy. Territory, 115 P. 
129, 5 OKLCr 21/2: 


See Vassar v. Chicago, B. & Q. R 


Co., 236 N.W. 189, 121 Neb. 140, 74 7 
=e 1154 (apparently recognizing 
rule). ¢ 


And see cases supra note 5. 


- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1198] 


is material,’* and not merely collateral,’ and a refusal 
to permit such contradiction may constitute error.® 
The right to contradict in this regard has been ex- 
tended to matters affecting the bias or hostility of a 
witness for accused in a criminal ease against the vie- 
Limitations on the right to con- 
tradict by other witnesses denials in answers on 
eross-examination to questions asked for the purpose 
of showing bias have, however, been recognized,'? 
and the view has been expressed that the right to 
meet the denial of hostility by testimony of other 
witnesses is limited to acts and declarations which 
are unequivocal and of themselves establish the hos- 
In respect of contradiction 
as to hostility or ill will the contradictory evidence 
must be competent,!*® or tend,!* to show hostility or 


tim of the ecrime.?° 


tility of the witness.1? 


ill will. 


[a] Statements or remarks.—(1) 
The applicability of the rule has been 
recognized where the contradiction is 
in respect of a denial on cross-exam- 
ination of a witness as to the making 
of a statement by such witness tend- 
ing to show the interest of such wit- 
ness (Kiser v. Walden, 65 N.E. 116, 
198 Ill. 274 [rev 96 Ill.App. 593]; Blum 
v. State, 148 N.E. 193, 196 Ind. 675; 
Hardy v. State, 108 So. 727, 143 Miss. 
352; Bond v. St. Louis San Francisco 
Ry. Co., 28IUSiIWwe 2777, 315" Mo. 987: 
See Merchants’ Mut. Telephone Co. v. 
Hirschman, 87 N.E. 238, 43 Ind.App. 
283 [apparently recognizing rule]; 
Brewer v. Crosby, 11 Gray (Mass.) 29 
[where, however, the court said that 
the evidence of another witness was 
not introduced for the mere purpose 
of contradiction]) (2) or his bias or 
hostility (Blum v. State, supra; Camp- 
bell v. Commonwealth, 28 S.W.(2d) 
790, 234 Ky. 552; Starks v. People, 5 
Den. (N.Y.) 106. See Johnston v. Com- 
monwealth, 186 S.W. 655, 170 Ky. 766 
[apparently recognizing rule]). (3) 
Where a witness for proponents in a 
will contest testified to facts tending 
to show the testatrix’ mental capacity, 
and on cross-examination denied that 
he had written a letter to his father, 
stating that he had been told that, if 
the will was defeated, he might have 
to make a certain payment, testimony 
by the father, on proof of the loss of 
the letter, whether the witness had 
made such statement in the letter was 
not objectionable. Whitsett v. Velue, 
54 So. 677, 172 Ala. 256. 


[b] Where witness denies hostility 
toward person against whom he is tes- 
tifying, or admits it with qualifica- 
tions, the party may properly supple- 
ment the denial or qualified admission 
by testimony of another witness tend- 
ing to show affirmative acts or dec- 
Jaration of hostility. Potter  v. 
Browne, 90 N.E. 812, 197 N.Y. 288 
[rearg den 91 N.E. 1119, 197 N.Y. 614]. 

7, Blum vy. State, 148 N.B. 1938, 196 
Ind. 675; Bond v. St. Louis San Fran- 
cisco Ry. Co., 288 S.W. 777, 315 Mo. 
987. 


And see cases supra notes 5, 6. 


8. Ala.—Puckett v. State, 133 So. 
63, 24 Ala.App. 217. 

Ind.—Blum vy. State, 148 N.E. 193, 
196 Ind. 675. 

Iowa.—State v. Johnson, 144 N.W. 
308, 162 Iowa 597. 

Mass.—Collins v. 
Gray 438. 


Okl.—Durant v. State, (Cr.) 240 P. 
1088; . Tallon v.. State, 210 P. 309, 22 
Okl.Cr. 89; Gibbons v. Territory, 115 
P..129,..5-Ok1.Cr.-212. 


[70 Cc. J.—63] 


Stephenson, 8 


WITNESSES 


Further inquiry by cross-examination. 
to some cases the fact that the witness denies bias 
or interest,!® or matters intending to show bias or 
interest,!® does not of itself prevent further inquiry 
as to specifie matters tending to show bias or in- 
terest, and a refusal to permit such cross-examina- 
tion may constitute error.17 
on denial of bias or prejudice on the part of a wit- 
ness for the prosecution, it is permissible to inquire 
of him as to particular facts tending to show animus 
or bias against accused,!*® and a like rule applies 
where a witness for accused asserts that his feelings 
toward the victim of the crime are good.'® 
however, the witness makes a denial of matter tend- 
ing to show bias, the propriety of limiting further in- 
quiry in respect of such matter has been recognized,?° 


(70 C.J.] 9938 


According 


Thus in a criminal case, 


Where, 


as has the propriety of limiting further inquiry as to 


Porto Rico.—Peo. v. Ramirez, 25 


Porto Rico 243, 254 [cit Cyc]. 


See Poore v. Commonwealth, 61 S. 
W.(2d) 320, 249 Ky. 665 (apparently 
recognizing rule); Magness v. State, 
63 So. 352, 106 Miss. 195 (where cer- 
tain testimony was not collateral). 


And see cases supra notes 5, 6. 


9. State v. Johnson, 144 N.W. 303, 
162 Iowa 597. 


10. Morris v. State, 41 So. 274, 146 
Ala. 66; People v. Ryan, 92 P. 853, 
152 Cal. 364; Howard v. Common- 
wealth, 27 S.W.(2d) 410, 2384 Ky. 45; 
Tallon v. State, 210 P. 309, 22 Okl.Cr. 
89. Compare Stout v. State, 92 N.E. 
161, 174 Ind. 395, Ann.Cas.1912D 37; 
Miller v. State, 91 N.E. 930, 174 Ind. 
255 (in both cases it was held error 
to permit the state to contradict cer- 
tain denials by a witness for accused 
in a homicide case in respect of mat- 
ters bearing on the witness’ acts and 
statements in respect of deceased). 


[a] Remarks showing ill will or 
prejudice.—In a prosecution for mur- 
der the applicability of the rule 
to the contradiction of a _ denial 
by the witness that he made a state- 
ment or remark which tended to show 
ill will or prejudice toward deceased 
has been recognized. Watson v. State, 
97 So. 118, 19 Ala.App. 267; Gilchrist 
Vv. stare, 95 So. 197,°19 Ala. App: 16 
[eert den 95 So. 200, 208 Ala. 690]; 
People v. Ryan, 92 P. 853, 152 Cal. 364. 


11,7; Miller, viiiState, .71.-S.B) 1021, 
9 Ga.App. 599; State v. Freely, 89 S.E. 
648, 105 S.C. 243. See State v. Thomp- 
son, 110 S.E. 133, 118 S.C. 191 (as to 
limitation in respect of statements to 
show bias or interest). 


[a] Tlustrations.—(1) Where to 
show bias a witness for the state was 
asked on cross-examination about a 
certain lewd relationship between 
himself and another, and denied it, de- 
fendant could not show the truth 
thereof. State v. Freely, 89 S.E. 643, 
105 S.C. 248. (2) Where a witness 
had testified on behalf of accused it 
was improper for the court to allow 
the state to prove, after the witness’ 
denial, by other persons that this wit- 
ness had made certain disparaging re- 
marks concerning accused as to mat- 
ters not connected with the case on 
trial. Miller v. State, 71 S.E. 1021, 9 
Ga.App. 599. 


12. 
218 N.Y.S. 428, 218 App.Div. 422. 


13. Com. v. Fitzpatrick, 5 N.E. 272, 
140 Mass. 455; Gay v. State, 2 Tex. 
App. 127. 


14. Goodman v. U. &G., 
524. 


39 F.(2d) 


Smith v. Chile Exploration Co., | 


15. Motley v. State, 93 So. 508, 207 
Ala. 640, 27 A.L.R. 276; Sasser v. 
State, 59 S.E. 255, 129 Ga. 541. 


16. Kiser v. Walden, 65 N.E. 116, 
198 Ill. 274 [rev 96 Ill.App. 593]. 


17. Russell v. State, 97 So. 845, 
19 Ala.App. 425; Kiser v. Walden, 
supra; State v. Malmberg, 105 N.W. 
614, 14 N.D. 523. 


18. Russell v. State, 97 So. 845, 
19 Ala.App. 425; Wright v. State, 201 
S.W.- 1107, 133 Ark. 16; Furlow v. 
State, 73 So. 362, 72 Fla. 464; Smith 
vy. State, 76 S.B. 647, 12 Ga.App. 13. 


[a] Previous difficulty.—Where a 
witness for the state denies ill feeling 
toward accused, in general the latter 
may interrogate the witness as to a 
previous difficulty between them in 
order to rebut the statement. Smith 
v. State, 76 S.E. 647, 12 Ga.App. 13. 


[b] Inconsistency of answer.—The 
witness having stated that he had no 
bias against accused, his affirmative 
answer to the question whether he had 
been criticizing accused, who had pre- 
vented him from selling cigarettes 
and gambling, was not so inconsistent 
as that it should have been excluded. 
phe. v. State, 201 S.W. 1107, 133 

rk. 16. 


19. Tugegle v. State, 98 So. 815, 19 
Ala.App. 541. 


[a] Thus, if the witness had 
claimed on cross-examination that his 
feelings toward the victim of the 
crime were good, it would have been 
permissible for the state to examine 
the witness further to test the sincer- 
ity of the witness and bone fides and 
truthfulness of the claim by asking 
questions tending to show otherwise, 
and a wide latitude should be allowed. 
Tuggle v. State, 98 So. 815, 19 Ala. 
App. 541. 


20. Drury v. State, 165 N.E. 321, 
200 Ind. 544; State v. Fogg, 119 A. 
799, 80 N.H. 5383. See State v. Gill- 
man, 210 N.W. 435, 202 Iowa 428 (al- 
leged error in not being permitted, 
on cross-examination, to show animos- 
ity of the arresting officer, who was 
a witness against accused, in the 
officer’s refusing to permit him to 
telephone was not shown, where the 
officer testified that he did not treat 
accused differently from others in a 
like situation and that he was not 
hostile). 7 


[a] Witness for prosecution.—A 
ruling limiting cross-examination of 
a prosecuting witness, whose credi- 
bility respondent sought to impeach 
by showing her hostility toward him 
because of his alleged refusal to tes- 


| tify for her in a pending libel for di- 
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interest where the witness testifies to facts showing 
So, where the testimony of the 
witness tends to show no hostility, the refusal to per- 
mit further cross-examination as to the cause of the 
alleged hostility on his part has been upheld.?” 
also, after a witness for the prosecution in a crim- 
inal case has been asked whether he is not anxious 
to have accused convicted, and has answered in the 
negative, it is within the province of the court to 
exclude further questions tending to intimidate the 


a lack of interest.21 


witness.23 


[§ 1199] 6. Reéxamination of Witness Sought To 
Where a witness, on cross-exam- 
ination, admits doing particular acts or making par- 


Be Impeached.* 2+ 


vorce, was within the trial justice’s 
sound discretion, after the witness 


had denied such refusal. State v. 
Fogg, 119 A. 799, 80 N.H. 533. 
21. Merkel vy. Consumers’ Power 


Co., 189 N.W. 997, 220 Mich. 128. 


fa] Thus, in an action for over- 
flowing land, where a witness for 
plaintiff, who rented land on the op- 
posite side of the stream, testified on 
cross-examination that he had _ not 
employed counsel or made any claim 
for damages, there was no abuse of 
discretion in limiting further cross- 
‘examination designed to show inter- 
est. Merkel v. Consumers’ Power Co., 
189 N.W. 997, 220 Mich, 128. 


22. Williamson v. Pike, 
$31, 140 S.C. 376. 


[a] Thus, where a witness testifies 
on cross-examination that so far as he 
knows the cross-examining party and 
he are on good terms, the refusal to 
permit further examination as to the 
cause of the alleged hostility of the 
witness has been upheld. Williamson 
v. Pike, 138 S.E. 831, 140 S.C. 376. 


23. State v. Kane, 36 La.Ann. 153. 


24. Admissibility of evidence to re- 
but impeachiug evidence see infra §§ 
1216, 1217. 


25. Lenfest v. Robbins, 63 A. 729, 
101 Me. 176; Brooks v. Acton, 117 
Mass. 204; People v. Zigouras, 57 N. 
By t465,. 1:63 IN. Y.4 260,115, (No -Cr. dl 4; 
State v. Warren, 69 P. 679, 41 Or. 
348. 


[a] Interest based on a pending 
suit.—Where a witness in an action 
against a carrier to recover damages 
for delay in delivering cattle as 
agreed, was aSked, on cross-examina- 
tion, if he had not sued defendant for 
damages arising out of the same de- 
lay, it was proper, on redirect exam- 
ination, to ask him if his suit had not 
been settled. Illinois Cent. R. Co. v. 
Haynes, 1 So. 765, 64 Miss. 604, 


[b] Personal interest in prosecu- 
tion.—Where a witness, on cross-ex- 
amination, is made to testify that he 
commenced the prosecution, it is prop- 
er, on rebuttal, to allow him to state 
that a justice of the peace advised 
him to do so. McAlpine v. State, 23 
So. 130, 117 Ala. 93. 


26. Ala.—McAlpine y. State, 23 So. 
130, 117 Ala.: 98: 


Cal.—People y. Kuches, 52 P. 1002, 
120 Cal. 566. 


Miss.—Illinois Central R. Co. v. 
Haynes, 1 So. 765, 64 Miss. 604. 


N.Y.-—Mafrsullo v. Metropolitan St. 
Ry. Co., 52 N.Y.S. 286, 30 App.Div. 505. 


Tex.—Merritt v. State, 45 S.W. 21, 


138 S.E. 


fof a society for 
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ticular statements indicating interest, bias, or prej- 
udice,?* or where bias or interest is merely an infer- 
ence from facts brought out in his cross-examina- 
tion,?® he should be permitted, on redirect examina- 
tied to explain such aets, statements, or other facts 
so as to show his real state of mind and its freedom 
from bias or interest; but if the witness admits un- 
friendly feelings or bias or prejudice, he cannot he 
interrogated on redirect examination as to the rea- 
sons for such feelings, 


27 although he may be ques- 


tioned in redirect as to their nature and extent,?* and 


mony.”? 


39 Pexers 708 


“The trouble was a new fact 
brought out by the people upon cross- 
examination. Confessed and unex- 
plained, it tended to impair the force 
of the direct testimony. The trouble 
stated and understood might have re- 
moved or lessened the discredit which 
it tended to produce, might have re- 
stored the direct evidence to its orig- 
inal force, and possibly have increas- 
ed its force. It was clearly compe- 
tent. The general rule is that a wit- 
ness may upon redirect examination 
explain the new facts brought out up- 
on cross-examination. People v. Bu- 
chanan, 39 N.H. 846, 145 N.Y. 24; 
Clark v. Vorce, 15 Wend. 193. The 
main objection to per mitting this ex- 
planation is one of convenience. Of 
course, the trial should not be pro- 
longed or the real issues obscured by 
the trial of false or immaterial ones. 
This calls for the exercise of good 
sense upon the part of the trial court 
in limiting the details of the explana- 
tion, but it does not call for its ex- 
clusion.” People v. Zigouras, 57 N.E. 
465, 466, 163 N.Y. 250. 


fa] Compensation of witness con- 
tingent on outcome of suit.—Where, 
in a trial for an attempt to rape, the 
defense had drawn from a witness for 
the people the fact that, as an officer 
the prevention of 
cruelty to children, his compensation, 
in whole or in part, was contingent on 
convictions obtained, it was compe- 
tent to show on his reéxamination 
that he did not exercise discretionary 
authority, but was controlled by oth- 
ers, and he was properly allowed to 
name the superior officers of the so- 
ciety. People v. Kuches, 52 P. 1002, 
120 Cal. 566. 


[b] As to whether positive testi- 
mony on disputed point was result of 
coaching.—Where a witness who had 
testified positively to a material fact 
concerning which the evidence was 
conflicting was discredited upon his 
cross-examination, which tended to 
show that he was coached as to his 
testimony, the exclusion of questions 
on the redirect which sought to elicit 
a full account’ of the circumstances 
relating to the alleged coaching con- 
stituted reversible error. Marsullo v. 
Metropolitan St. R. Co., 52 N.Y.S. 286, 
30 App.Div. 505. 


[ec]. On whether witness was mem- 
ber of a mob.—Where defendant, on 
cross-examination, attempted to show 
that witness was one of a party which 
had undertaken to mob defendant, it 
Was permissible to show, on reéxami- 
nation, that witness was opposed to 
mob law, and had always used his in- 
fluence to prevent mobs. Merritt v. 
State, 45 S.W. 21, 39 Tex.Cr. 70; 


municated motives and intentions which, 


whether they have had any influence on his testi- 
In states excluding evidence of uncom- 


if unex- 
~ 
27. -Ga.—Bishep v. State, 9 Ga. 121. 


Iowa.—State v. Judd, 109 N.W. 892, 
132 Iowa 296, 11 Ann.Cas. 91. 


La.—State v. Gregory, 33 La.Ann. 
737 [foll State v. Jackson, 3 So. 59, 39 
La.Ann. 910]. 


Minn.—State v. Kight, 119 N.W. 56, 
57, 106 Minn. 371. 


S.D.—State v. Stevens, 92 N.W. 420, 
423, 16 S.D. 309. 


aye hae ae v. State, (Cr.) 66 S.W. 
its 


“The reasons for the rule excluding 
explanations is the danger of drag- 
ging before the jury irrelevant mat- 
ters derogatory of the general char- 
acter of the party toward whom the 
unfriendly feeling exists, thus preju- 
dicing the minds of the jury and con- 
fusing the issues on trial. State v. 
Gregory, 33 La.Ann. 737. The reason 
applies with special force in criminal 
prosecutions, wheré the state has no 
right, until the door is opened by de- 
fendant, to assail his general charac- 
tere? State v. Kight, supra. 


“The feeling entertained by the 
witness toward the accused is shown 
for the purpose of aiding the jurors 
in the process of weighing his testi- 
mony, but the cause of such feeling 
would tend to divert their minds from 
the case on trial, and lead to a multi- 
plicity of issues. The purpose of such 
inquiry being fully attained when 
the bias of the witness is shown, the 
reason therefor is immaterial, purely 
collateral, and a matter of no concern 
to the jury.” State v. Stevens, supra. 


Cause, nature, and extent of bias 
which witness denies see infra § 1203. 


28. Campbell v. State, 238 Ala. 44. 


la] Extent of unfriendly feeling.— 
A witness for the state, who has ad- 
mitted that he has taken an active 
part in the prosecution, and that he 
cherishes unfriendly feelings toward 
the prisoner, may be asked, on reéx- 
amination, whether he feels so un- 
friendly toward the prisoner as to 
wish to see an innocent man convict- 
ed. Campbell v. State, 23 Ala. 44. 


29. State v. Anslinger, 71 S.W. 
1041, 171 Mo. 600. 


[a] Infiuence of reward on testi- 
mony.—Where, in a prosecution for 
voting in more than one election pre- 
cinct, it appeared.that citizens had of- 
fered a reward for information lead- 
ing to the conviction of any one vio- 
lating the election law, and counsel 
for defendant, on cross-examination, 
inquired of a witness if he was not 
“out for the reward,” it was proper 
for counsel for the state on redirect 
examination to inquire of the witness 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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plained, would tend to prejudice a claim set up or 
attempted to be established,*° it is held, contrary to 
the general rule, that wherever on cross-examination 
bias or interest of a witness is established, the wit- 
ness may explain the reason therefor on redirect,*4 
although further inquiry into the reason given may 
be refused in the discretion of the court.*? 


[§ 1200] 7. Evidence To Show Interest or Bias—a. 
A party seeking to show interest or bias 
of an adverse witness is not confined to cross-exam- 
imation but may introduce independent evidence for 
All facts ealeulated to exert any in- 
fluence upon the witness are properly before the 
jury to aid them in weighing his testimony,®* and 
may be proved in any legal mode.®® 


In General. 


the purpose.*% 


[§ 1201] b. Laying Foundation. 


conflict of authority as to the necessity of laying a 


if the reward infiuenced his testimo- 
ny. State v. Anslinger, 71 S.W. 1041, 
171 Mo. 600. 


30. See Johnson vy. State, 16 So. 99, 
102 Ala. 1. 


31. Postal Tel. Cable Co. v. Hulsey, 
22. So. 854, 115 Ala. 193; People v. 
Hanifan, 56 N.W. 1048, 98 Mich. 32. 


32. Busby v. Carpenter, 3 P. 193, 
2, Wash.T. 19. 


Discretion of court see infra § 1213. 


33. Fla.—Davis v. Ivey, 112 So. 
264, 93 Fla. 387, {cert den 48 S.Ct. 19, 
275 U.S. 526, 72 L.Ed. 407]. 


Ill.—Aurora v. Scott, 82 Tll.App. 616 
[aff 57 N.E. 440, 185 Ill. 539]. 


“A ade Bee v. Lowell, 6 Allen 


N.Y.—Peo. v. Lustig, 99 N.E. 183, 
206 N.Y. 162; People v. Webster, 34 
N-E. 7 730,° $139. N-Y. y 735;-People: jv. 
Brooks, 30 N.E. 189, 1381 N.Y. 321; 
People v. Mallon, 101 N.Y.S. 814, 116 
App.Div. 425, 19 N.Y.Ann.Cas. 325, 20 
INSY..CH 427 [aff 81 'N-E. 1171, 189 Ney, 
520]; Morgan v. Wood, 53 N.Y.S. 791, 
24 Misc. 739. 


Tex.—Trinity County Lumber Co. v. 
Denham, (Civ.App.) 29 S.W. 553 [rev 
30 S.W. 856, 88 Tex. 203]. 


[a] In Iowa (1) there is author- 
ity for the view that in showing the 
bias of a witness the party against 
whom he has testified is limited to 
cross-examination. ‘If Johnson could 
be called to prove Haskins’ bias, an- 
other witness might be called to prove 
Johnson’s bias, and so on indefinite- 
ly.” State v. Townsend, 24 N.W. 535, 
537, 66 Iowa 741. (2) And this is fol- 
lowed in a later case where it is said 
that impeachment of a witness by 
contradiction of other witnesses 
“would not have been permissible 
practice.” State v. Heacock, 76 N.W. 
654, 106 Iowa 191, 197. (3) But ina 
still later case the general rule is fol- 
lowed, and it is there said: “State v. 
Townsend . [supra], relfed up- 
on by the,state, when properly ana- 
lyzed, does not run counter to this 
rule.” State v. Johnson, 144 N.W. 303, 
305, 162 Iowa 597. 


34. Shepherd v. Butcher Tool & 
Hardware Co., 73 So. 498, 198 Ala. 
275; Knight v. State, 129 So. 478, 23 
Ala.App. 582; McGill v. Common- 
wealth, 287 S.W. 949, 216 Ky. 430. 


35. Knight vy. State, 129 So. 478, 
223 Ala.App. 582 (holding it error to 
exclude on cross-examination a ques- 
tion to a state’s witness as to what 
part of the informer’s fee he expect- 
ed to get). 
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foundation to impeach a witness for bias or hostil- 
ity,?* it is generally held to be necessary where im- 
peachment is based on the witness’ statements or 
declarations,*? and in some cases the rule is stated 
or applied to include an impeachment based on his 
conduct ;?8 but in some jurisdictions a distinction is 
made between a witness’ utterances and conduct or 
circumstances and it is held not to be necessary to lay 
a foundation for impeachment for a witness’ bias or 
interest,?® unless the mpeachment is based on his 
Elsewhere the rule is held to require — 
broadly that a predicate must be laid before a wit- 
ness can be impeached for bias,*? and, cross-examina- 
tion of one’s own witness being impossible, the rule 
precludes impeachment by a party of his own wit- 


ness for bias,*? the rule, however, not applying to 


While there is 


86. Barraclough v. Union Pac. R. 
Co., (Mo.) 52 S.W.(2d) 998. 


37. U.S.—Taylor v. U. S., 89 F. 954, 
32 C.C.A. 449. 


Ala.—Weaver vy. Traylor, 5 Ala. 564; 
Livingston v. State, 61 So. 54, 7 Ala. 
App. 43 [rev on other grounds 61 So. 
538, 181 Ala. 4]. 


Ark.—Wright v. 
1107, 133 Ark. 16. 


Cal.—Ash v. Soo Sing Lung, 170 P. 
843, 177 Cal. 356; Fagan v. Lentz, 105 
P. 951, 156 Cal. 681, 20 Ann.Cas. 221; 
Baker v. Joseph, 16 Cal. 173; People 
v. Piscitella, 266 P. 349, 90 Cal.App. 
528; People v. Nelson, 265 P. 366, 90 
Cal.App. 27. 


Del.—Burton v. Natural Gas & Pe- 
troleum Corporation, 143 A. 254, 34 
Del. 74. 


Idaho.—State v. Goodrich, 196 P. 
1043, 33 Idaho 654. 


Ind.—Singer Sewing Mach. Co. v. 
Phipps, 94 N.E. 793, 49 Ind.App. 116. 


Iowa.—Cleophas v. Walker, 233 N. 
W. 257, 211 Iowa 122; Erickson v. 
Bell, 6 N.W. 19, 53 Iowa 627, 36 Am. 
eae Stewart vy. Chadwick, 8 Iowa 
463. 


Ky.—Stokes v. Huddleston, 13 $.W. 
(2d) 784, 227 Ky. 613; Louisville, ete., 
R. Co. v. Ritter’s Adm’r, 7 Ky.L. 96. 


State, 201 S.W. 


ida ate vy. Angelo, 32 La.Ann. 
Mich.—Smith v. Hockenberry, 109 


N.W. 28, 146 Mich. 7, 117 Am.S.R. 615, 
10 Ann.Cas, 60. 


Mo.—Hoagland v. Modern Woodmen 
oF America, 137 S.W. 900, 157 Mo.App. 


N.C.—State v. Dickerson, 3 S.E. 687, 
98 N.C. 708; Edwards v. Sullivan, 30 
IN: C9302; 


N.D.—Fuller v. Fried, 204 N.W. 13, 
52 N.D, bid. 


Or.—State v. Stewart, 4 P. 128, 11 
Or. 52, 238. 


R.I.—State vy. Belu, 141 A. 917. 


Vt.—State v. Barditti, 62 A. 44, 78 
vt. 102. 


Wis.—Pfeiffer v. Chicago & M. Elec- 
tric R. Co., 156 N.W. 952, 163 Wis. 317; 
Baker v. State, 33 N.W. 52, 69 Wis. 

[a] On appeal it will be presumed 
that the necessary preliminary ques- 
tions were asked and answered, where 
the record does not purport to con- 
tain all the evidence. State v. Brown, 
41 P. 1042, 28 Or. 147. 


statements of parties antedating a given transaction 
showing motive, feeling, prejudice, and unfriendli- 


28. In re Bedford’s Estate, 110 P. 
302, 158 Cal. 145; People v. Parisi, 261 
P. (1072, 87 .Cal.App.» 208; . State. v. 
Grba, 194 N.W. 250, 196 Iowa 241. 


89. La.—Chavigny v. Hava, 51 So. 
696, 125 La. 710. 


Mo.—Barraclough vy. Union Pac. R. 
Co., 52 S.W.(2d) 998. 


N.Y.—People v. Michalow, 128 N. 
BH. 228, 229 N.Y. 325; People v. Lus- 
tig;-99 N.B. 183) 206 N.Y: 1625'! Brink 
v. Stratton, 68 N.E. 148, 176 N.Y. 150, 
638 L.R.A. 182, 13 N.Y.Ann.Cas. 435° 
People v. Brooks, 30 N.E. 189, 131 N.Y. 
321, 10 N.Y.Cr. 132; People v. Mallon, 
101, N.Y.S. 814, 116 App.Div. 425, 19 
NY: Ann. Cas. 325, 20° NVYcCr 427 “tam 
81 NE. 1171, 189 N.Y. 520]. 


S.D.—State v. Smith, 183 N.W. 873, 
44 S.D. 305, 16 A.L.R. 982. 


Vt.—Pierce vy. Gilson, 9 Vt. 216. 
Wis.—Martin v. Barnes, 7 Wis. 239. 


40. Barraclough vy. Union Pac. R. 
Co., (Mo.) 52 S.W.(2d). 998; People v. 
Mallon, 101 N.Y.S. 814, 116 App.Div. 
425, 19 IN. Y.Ann. Cas. 325,°20 N.YoCr. 
427 [aff 81 N.E. 1171, 189 N.Y. 520]. 


41. Ariz—Ross v. State, 203 P. 
552, 28 Ariz. 302. 


Fla.—Davis v. Ivey, 112 So. 264, 93 
Fla. 387 [cert ri 48 S.Ct. 19, 275 U.S: 
526, 72 L.Ed. 407]. Contra Alford v. 
State, 36 So. 436, 47 Fla. 1. 


Neb.—Davis v. State, 70 N.W. 984, 
51 Neb. 301. 


N.C.—In re Craven’s Will, 
587, 169 N.C. 561. 


R.I.—Brody v. Cooper, 124 A. 2, 45 
Rik (453: 


Nex —Gul te CoS 190 Bs UR eO ave 
Young, (Civ-App.) 284 S.W. 664; Good 
Meee OMS Oat um went Oss aQGavn App.) 166 


86 S.E. 


S.W. 670; Galveston, etc., R. Co. v. 
La Prelle, Bie We, eos 22 Tex.Civ. 
App. 593; Timmins v. State, 199 S.W. 


LUC6sS2, Tex Or:. 7687: Nite’ v. State, 
54 S.W. 763, 41 Tex. Cr. 340; Booker 
v. State, 4 Tex.App. 564. 


[a] Previous difficulty between 
witness and party cannot be made the 
basis of impeachment for bias unless 
the witness has first been questioned 
with reference thereto. Gulf, C. & S. 
Wo ESY.. CO. Va VOUnE. (Tex.Civ.App.) 
284 S.W. 664. 


[b] Compensation paid witness for 
attending court must be first inquired 
into of the witness before it can be 
used to impeach for bias. Good vy. 
Texas & P. Ry. Co., (Tex.Civ.App.) 
166 S.W. 670. 


42. Brody v. Cooper, 124 A. 2, 45 
Riles 458- 
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ness toward a party accused of an offense, and ad- 
missible as original testimony in such cases.** In a 
few states the practice without qualification permits 
the bias or interest of a witness to be shown with- 
out previous interrogation,** and under a statute 
providing that the state of the witness’ feelings to 
the parties, and his relationship, may always be prov- 
ed for the consideration of the jury, evidence tending 
to prove feelings and relationship is admissible with- 
out first laying foundation.44% Whenever laying a 
foundation is necessary, it is sufficient to ask a ques- 
tion which clearly calls to the attention of the wit- 
ness the particular act or statement which it is de- 
sired to show,** naming the time and place where, and 
the persons to whom, the previous statement or dec- 
laration was made,*® and it is not necessary that a 
question asked the witness for the purpose of laying 
a foundation for the impeachment and sufficiently 
direct for that purpose should itself be predicated on 
a direct question to the witness as to the state of his 
feelings;+” but where the question is asked for an- 
other purpose,*® or there is nothing in the question 
which would indicate that it was being asked to show 


bias,*® a direct question of the witness as ta hes} 


state of his feelings is necessary. While it is prop- 
er to ask in good faith questions based upon fact or 
what is honestly believed to be fact for the purpose 
of laying a foundation for the impeachment of a wit- 
ness on the ground of bias, it is improper to ask such 
question in bad faith when no impeaching evidence 


43. Cockrell v. State, 131 S.W. 221, 
60 Tex.Cr. 124. 


44, Ware v. Ware, 8 Me. 42 [foll 
Inhabitants of New Portland v. In- 
habitants of Kingfield, 55 Me. 172, 176; 
State v. Blake, 25 Me. 350]. 


WITNESSES 


to failure of the jury to agree at aJ19 
former trial, he did not, at a certain 
time and place, ask his friend, a man 
about sixty or sixty-five Weis 
with a gray mustache, whose name] 89 N.Y. 
was unknown to counsel, 


% 
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is to be offered.5® Where the question asked in cross- 
examination of defendant in a criminal case is not 
in proper form to lay a foundation for impeaching 
him, it is not reversible error for the court to allow 
it where it gives its own interpretation of the mean- 
ing of the question and defendant expresses himself 
as not averse to a question of that character.°+ The 
better practice in criminal trials is to require the 
predicate to be first laid, and while of necessity the 
trial court possesses a large discretion in such mat- 
ters, on appeal the trial court will not be put in er- 
ror for refusing to admit the evidence before the 
predicate is laid.°? After the predicate has been 
laid the impeaching evidence is admissible.°* 


{§ 1202] c. Competency of Impeaching Witness- 
es. The interest or bias of a witness may be proved 
by either himself or others;°+ but in order that a 
witness may be competent to testify as to the preju- 
dice or bias of another witness it must appear that 
he knows the feeling, attitude, and disposition of such 
witness,®° or can give evidence of a direct and posi- 
tive character to show it.°° 


{§ 1203] d. Admissibility of Evidence—(1) In 
General. Where a witness, when charged with 
hostility to a party, denies it absolutely or ad- 
mits it with qualifications,®” as a general rule any 
matters which legitimately tend to show his inter- 
est, prejudice, or bias,°* such as his acts or declara- 


7 N. 614]; Brink v. Stratton, 68 

E. 148, 176 N.Y. 150, 63 L.R.A. 182; 

. Brooks, 30 N.H. 189, 131 N. 

Schultz v. Third Ave. R. Co., 

242 [rev 46 N.Y.Super. 211]; 

Guan v. State, 162 S.W. 851, 72 Tex. 
r at 


years old, 


what he 


“Testimony might have been intro- 
duced and admitted for the purpose 
of showing the bias under which the 
witness was testifying, and thus af- 
fect the credit to be attached to her 
statements, especially when found to 
be in conflict with the testimony of 
other witnesses. In some States it 
has been the practice of the courts to 
require interrogation of the witness 
sought to be impeached, upon the 
questionable matter, before introduc- 
ing the impeaching evidence. The 
practice in this State, however, has 
been otherwise for a long series of 
years. In 1831, in the case of Ware 
v. Ware, 8 Greenl. (Me.) 42, it was 
declared to be the practice of this and 
the Massachusetts Courts not to re- 
quire the previous interrogation. The 
admission of this testimony was in ac- 
cordance with the long established 
practice of the Courts in this State 
and Massachusetts, based upon prin- 
ciples then deemed to be sound and 
just, and we perceive no reason now 
why the practice should be changed.” 
Inhabitants of New Portland v. In- 
habitants of Kingfield, supra. 


4414. Lundy v. State, 88 S.H. 209, 
144 Ga. 833. 


45. People v. Turner, 4 P. 553, 65 
Cal. 540; State v. Ellsworth, 47 P. 199, 
30 Or. 145. 


[a] Questions held sufficient.—(1) 
“Did you not state, in the month of 
September, in the presence of [A. B.] 
and [C.D if on the way between town 
here and the race track, that you 
would go into court and swear any- 
thing at all that would injure the 
Thomases?” People v. Turner, 4 P. 
553, 65 Cal. 540. X2) If, dni referring 


thought of the jury, and, on his an- 
swering that he understood that they 
disagreed, say to him that was better 
than an acquittal. State v. Ellsworth, 
47 P. 199,930 Or. 145. 


46. Sexton v. State, 69 So. 341, 343, 
13 Ala.App. 84 [cert den 70 So. 1014]; 
eh aan v. State, 269 S.W. 799, 99 Tex. 

Yr. , 


“The reason for this is that the im- 
peaching evidence relates to the feel- 
ings that would tend to bias the tes- 
timony of the witness at the time it 
is given, and not at some time in the 
past, and this course affords the wit- 
ness an opportunity to explain his pre- 
vious declarations.” Sexton vy. State, 
supra. 


47. Ferguson Seed Farms v. Mc- 
Millan, (Tex.Commn.App.) 18 S.W. 
(2d) 595, 638 A.L.R. 1009 [rev (Civ. 
App.) 296 S.W. 902]; Smith v. State, 
291 S.W. 544, 106 Tex.Cr. 202. 


48. Sullivan v. State, (Ala.App.) 
142 So. 110. 


49. Southern Ry. Co. v. Harrison, 
67 So. 597, 191 Ala. 486; Union Mut. 
Ins. Co. v. Peavy, 133 So. 300, 24 Ala. 
ey. 116 [cert den 183 So. 302, "229 Ala. 


50. People v. Edgar, 167 P. 891, 34 
Cal.App. 459. 


51. People vy. Porter, 191 P. 951, 48 
Cal.App. 237. 

52. Russell v. State, 97 So. 845, 19 
Ala.App. 425. 

53. Snyder v. Mathison, 163 N.W. 
104, 196 Mich. 378; Magill v. Boat- 
men’s Bank, (Mo.) 250 S.W. 41. 


54, Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [rearg den 91 N.E. 1119, 


55. Burnett v. State, 112 S.W. 74, 
53 "TexiCr, 515. 


[a] Witness’ own conclusion from 
facts—The conclusion of .the im- 
peaching witness that such hostile at- 
titude or feeling existed, drawn from 
other transactions to which he testi- 
fied, was inadmissible. Burnett v. 
State, 112 S.W. 74, 53 Tex.Cr. 515. 


56. Peo. v. Lustig, 99 N.E. i83, 206 
N.Y. 162. 
57. Potter v. Browne, 90 N.E. 812, 


197 ENGYe oy eh den 91 N.E. 1119, 
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58, sient arth aoe Vi, Ur, SAe50 se 
(2d) 345 [cert den 52 S.Ct. 33, 284 eye st 
654, 76 L.Ed. 554]; Farkas v. U. S., 2 
Bah (2a) 644. 


Ala.—Hamrick v. Town of Albert- 
ville, 122 So. 448, 219 Ala. 465; J. H. 
Burton & Sons Co. v. May, 103 So. 46, 
212 Ala. 435; Drummond v. Drum- 
mond, 102 So. 112, 212 Ala. 242; Ott v. 
State, 49 So. 810, 160 Ala. 29; Funder- 
burk v. State, 39 So. 672, 145 Ala. 661; 
Robertson v. Louisville, ete., R. Co., 
37 So. 881, 142 Ala. 216; Estes v. State, 
387 So. 85,,140 Ala. 151;  Prinee v. 
State, 14 So. 409, 100 Ala. 144, 46 Am. 
S.R. 28; Keller v. State, 112 So. 367, 
22 Ala.App. 75; Gann v. State, 108 
So. 269, 21 Ala.App. 347; Shepard v. 
State, 104 So. 644, 20 Ala. App. 627; 
Priester v. Western Union Telegraph 
Co., 102 So. 372, 20 Ala.App. 388 [rev 
on other grounds 102 So: 376, 212 Ala. 
271]; Arnold v. State, 93 So. 83) els 
Ala.App. 453; Wall v. State, 56 So. 
57} 2 Ala.App. L573 


Ark.—Wright v. State, 
1107, 183 Ark 16. 
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tions,®® and so much of the facts as may be necessary 
to inform the jury of the cause, nature, and extent of 
the witness’ bias or interest,®° excluding such other 
facts as are immaterial or add nothing to the jury’s 
understanding of the situation,*t may properly be 


Cal.—People v. Pantages, 297 P. 890, 
212 Cal. 237; People v. Ellena, 228 P. 
389, 67 Cal.App. 683; People v. Pick- 
ens, 214 P. 1027, 61 Cal.App. 405. 


Ga.—Shaw v. State, 29 S.E. 477, 102 
Ga. 660; Mapp v. State, 106 S.E. 801, 
26 Ga.App. 479; Central Georgia 
Transmission Co. v. Storer, $5 S.E. 
498, 17 Ga.App. 55; McCullough v. 
State, 76 S.E. 393, 11 Ga.App. 612; Mc- 
Lendon v. State, 67 S.E. 846, 7 Ga.App. 
687; Bates v. State, 61 S.H. 888, 4 
Ga.App. 486; Georgia Southern, etc., 
R. Co. v. Stanley, 57 S.E. 1042, 1 Ga. 
App. 487. : 


Idaho.—State v. Crea, 76 P. 1013, 10 
Idaho 88. 


Ind.—Powers v. State, 184 N.E. 549, 
86 A.L.R. 166; Keil v. State, 142 N.E. 
865, 194 Ind. 374. 


La.—State v. Bagwell, 98 So. 549, 
154 La. 980; Chavigny v. Hava, 51 So. 
696, 125 La. 710. 


Mich.—Smith v. Hockenberry, 109 
N.W. 23, 146 Mich. 7, 117 Am.S.R. 615. 
10 Ann.Cas. 60; Fulton v. Priddy, 82 
a 65, 123 Mich. 298, 81 Am.S.R. 
01. 


Mo.—Sennert v. McKay, 56 S.W. 
(2a) 105; Jablonowski v. Modern Cap 
Mfg. Co., 279 S.W. 89, 312 Mo. 173 [aff 
(App.) 251 S.W. 477]; Waddingham 
v. Hulett, 5 S.W. 27, 92 Mo. 528; Mc- 
Fadden v. Metropolitan St. Ry. Co., 
143 S.W. 884, 161 Mo.App. 652. 


Neb.—Lane v. Harlan County, 
N.W. 302, 51 Neb. 641. 


N.Y.—Brink v. Stratton, 58 N.E. 
148, 176 N.Y. 150, 63 L.R.A. 182; Garn- 
sey v. Rhodes, 34 N.E. 199, 138 N.Y. 
461; People v. Brooks, 30 N.E. 189, 
131 N.Y. 321; Neumeyer v. Hooker, 
116 N.Y.S. 204, 131 App.Div. 592 [aff 
93 NeE. 1126, 199 N.Y. 591]; Schon v. 
Harlan, 107. N.Y.S. 113, 56 Misc. 518; 
William McShane Co. v. Heilner, 56 
N.Y.S. 1067, 26 Misc. 720. 


N.C.—-State v. Banks, 167 S.E. 851, 
204 N.C. 233. 


Pa.—Batdorff v. 
Bank, 62 Pa. 179. 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Felts, (Civ.App ) 195 
S.w. 1173 [error refused]; Texas, 
ete, ERI Co. v., Scott, (71, (SW. | 26,430 
Tex.Civ.App. 496; Gatlin v. State, 20 
S.W.(2d) 431, 113 Tex.Cr. 247; Smith 
w. State, 291 Sw. 544, 106 Tex.Cr. 
202; Carter v. State, 170 S.W. 739, 75 
Tex.Cr. 110; O’Neal v. State, 146 S. 
W. 938, 66 Tex.Cr. 460; Dina v. State, 


71 


Farmers’ Nat. 


78 S.W. 229, 46 Tex.Cr. 402; Jackson 
v. State, (Cr.) 67 S.W. 497; Lyon v. 
State, 61 S.W. 125, 42 Tex.Cr. 506; 


Clark v. State, (Cr.) 43 S.W. 522. 


Wash.—State v. Eaid, 104 P. 275, 55 
Wash. 302, 33 L.R.A.N.S. 946. 


W.Va.—State v. Boswell, 
1, 107 W.Va. 213. 


Wyo.—State v. Wilson, 228 P. 803, 
32 Wyo. 37. 


“As a general proposition, any tes- 
timony supporting the theory of an 
improper motive which might affect 
the mind of a witness is never regard- 
ed as immaterial or collateral.’ Gat- 
lin v. State, 20 S.W.(2d) 431, 422, 113 
Tex.Cr. 247. 


[a] Evidence admissible to show 
bias or interest.—(1) That one of the 
state’s witnesses agreed with coun- 
sel as to the justices of the peace 
who should hold accused’s preliminary 


« 
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tendency of the 


hearing and that he afterward tried 
to prevent some of them from presid- 
ing to show interest in the prosecu- 


tion. Ott v. State, 49 So. 810, 160 
Ala. 29. (2) That plaintiff was a 
witness in another case involving 


misconduct of a flagman whose act 
in directing plaintiff to take a wrong 
car was the basis of the present ac- 
tion, to show bias as a witness. Rob- 
ertson v. Louisville, ete., R. Co., 37 
Sow S83 gl42 Ate.) 216s (3) snaat. the 
employer of one of the state’s wit- 
nesses was taking an active part in 
the prosecution. Prince v. State, 14 
So. 409, 100 Ala. 144, 46 Am.S.R. 28. 
(4) That the witness had stated that 
there was an understanding between 
plaintiff's wife and her, plaintiff's 
wife having been discovered in a com- 
promising position with defendant, to 
get money out of defendant. Smith 
v. Hockenberry, 109 N.W. 23, 146 
Mich. 7, 117 Am.S.R. 615, 10 Ann.Cas. 
60. (5) That the witness had done 
particular things testified to when in 
charge of securing witnesses for one 
of the parties at a former trial. Ful- 
ton v. Priddy, 82 N.W. 65, 123 Mich. 
298. 81" Am Shs 201) 


59. American Trust & Savings 
Bank v. Montano, 89 So. 899, 18 Ala. 
App. 136 [cert den 89 So. 923, 206 Ala. 
700]; Peo. Shilitano, 112 N.E. 733, 
218 N.Y. 61, L.R.A.1916F 1044; 
Schultz v. Third Ave. R. Co., 89 N.Y. 
242 [rev 46 N.Y.Super. 211]; Cryer v. 
State, 276 S.W. 925, 101 Tex.Cr. 637; 
Arnold v. State, 272 S.W. 798, 100 Tex. 

a F 


[a] Acts of witness held to show 
bias or interest. Goocher v. State, 
(Ala.) 149 So. 830; Lancaster v. State, 
106 So. 609, 21 Ala.App. 140 [cert den 
L0G So. 67, 214" Ala. 2, ands 106 So. 
618, 214 Ala. 76]; Terry v. State, 69 
So. 370, 13 Ala.App. 115; Ryal v. State, 
182 P. 253, 16 Okl.Cr. 266; Henning- 
ton v. State, 274 S.W. 599, 101 T’ex.Cr. 
12; Pollard v. State, 125 S.W. 390, 
58 Tex.Cr. 299. 


[b] Statements of witness held to 
show bias or interest. Peters v. 
State, 146 S.W. 491, 103 Ark. 119; Peo- 
ple v. Keller, 246 N.W. 151, 261 Mich. 
367; Isman v. Altenbrand, 111 P. 849, 
42 Mont. 188; Commonwealth v. Del 
Vaccio, 149 A. 696, 299 Pa. 547; Burn- 
aman v. State, 159 S.W. 244, 70 Tex. 
Cr. 361, 46 L.R.A.N.S. 1001. 


[ec] Letters of witness held to 
show bias or interest. In re Wil- 
liams’ Will, 145 P. 957, 50 Mont. 142. 


60. Conn.—Atwood v. Welton, 7 
Conn. 66. 


Ga.—Durham v. State, 45 Ga. 516. 
La.—State v. MeFarlain, 6 So. 728. 
Md.—Blessing v. Hape, 8 Md. 31. 


Soe ae one v. Christie, 2 Abb.Pr. 


N.D.—State v. Malmberg, 105 N.W. 
614, 616, 14 N.D. 523. 


OF be ae ER aes v. State, 11 Tex.App. 


Wis.—Kellogg v. Nelson, 5 Wis. 


125, 131. 


“The bare fact that ill feeling ex- 
isted or that there was a temptation 
to falsify would be ef little aid in de- 
termining what effect, if any, those 
facts should have on the weight of 
the witness’ testimony. The  un- 
friendliness or temptation might be 
so slight as to render it altogether 
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shown to affect his eredibility; but such evidence 
must be direct and pointed, not indirect and unecer- 
tain,®2 and evidence which has no legitimate tenden- 
cy to show interest or bias should be excluded,®* the 


evidence to show interest or bias 


unlikely that the witness would be 
influenced by it; and, on the other 
hand, the ill will might be so bitter 
or the temptation to falsify so great 
as to justify the gravest doubts as 
to the witness’ truthfulness in the 
particular case on trial. It is_ plain, 
therefore, that, in order to intelligent- 
ly determine how much credit a wit- 
ness subject to such influence is en- 
titled to, it is necessary to be in- 
formed of the cause, nature, and ex- 
tent of the unfriendliness or tempta- 
tion. It is therefore the absolute 
right of the party attacking the cred- 
ibility of such a witness to elicit by 
cross-examination the facts and cir- 
cumstances which tend to prove the 
existence and extent of the supposed 
improper motives. The extent to 
which examination into these collat- 
eral facts and circumstances shall be 
permitted rests in the sound discre- 
tion of the trial court, and no rule 
governing the exercise of such discre- 
tion can be laid down more definitely 
than to say that only so much and 
no more of the facts and circum- 
stances should be admitted as are 
necessary to give a fairly intelligent 
understanding of the cause, nature, 
and extent of the supposed improper 
influence.”” State v. Malmberg, su- 
pra. 


_ “It is to be remembered that the 
jury are the sole judges ofthe credi- 
bility of the witness, and that what- 
ever tends to assist them in the judg- 
ment which they are to form upon 
this subject ought not to be with- 
held from them.” Kellogg v. Nelson, 
supra. 


Reasons for bias which witness ad-« 
mits see supra § 1199. 


61. Fowler v. State, 54 So. 115, 170 
Ala. 65; Bailey v. State, 53 So. 296, 
168 Ala. 4; Sneed v. State, 14 P.(2d) 
248, 40 Ariz. 441. 


62. Adler v. Miller, 120 So. 153, 218 
Ala, 674; People v. Lustig, 99 N.E. 
183, 206 N.Y. 162; Schultz v. Third 
Ave. R. Co., 89 N.Y. 242 [rev 46 N.Y. 
Super. 211]; Gale v. New York Cent., 
ete..gR.. Cos 6 INiY.4594, 19s Adbabds 
240 [aff 13 Hun 1 (aff 53 How.Pr. 
385)]; Carey v. Brooklyn Heights R. 
Co., 108 N.Y.S. 1034, 124 App.Div. 524. 


[a] Evidence inadmissible for un. 
certainty.—In an action against a 
railroad company for injuries, evi- 
dence that one of plaintiff’s witnesses 
had previously applied to the road- 
master for a position on the road and 
had been refused, offered to establish 
hostility of the witness to defendant, 
was not admissible. Gale v. New 
York Cent:, ete, Ri Co: 76" N.we 95942 
19 Alb.L.J. 240 [aff 13 Hun 1 (aff 53 
How.Pr. 385)]. 


63. U.S.—Wilkes v. U. S., 291 F. 
958 [eert den 44 S.Ct. 137,° 263° U.S, 
716, 68 L.Ed. 522]; Tuckerman v. U. 
S., 291 F. 958 [cert den 44 S.Ct. 137, 
263 U.S. 716, 68 L.Ed. 522]; Berryman 
v. U. S., 291 F. 958 [cert den 44 S.Ct. 
137, 263 U.S. 716, 68 L.Ed. 521]; Tay- 
lor v. United States, 193 F. 968, 113 C. 
C.A. 543; Daniels v. United States, 
. 459, 116 C.C.A. 233; May v. U. 
S., 157 F. 1, 86 C.C.A. 575 [cert den 
apa 570, 209 U.S. 542, 52 L.md. 


Ala.—Doss vy. State, 139 So. 290, 224 
Ala. 90; Crescent Motor Co. v. Stone, 
94 So. 78, 208 Ala. 187; Ex parte 
South, 88 So. 221, 205 Ala. 31 [den 
cert 88 So. 219, 17 Ala.App. 569]; Spic- 
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being a question for the court to decide.%* 
the evidence offered must be the best evidence of the 
facts.6° Mere hearsay evidence,®® unless it was itself 


er v. State, 73 So. 396, 198 Ala. 13; 
Clewis v. State, 54 So. 540, 171 Ala. 
46; Green v. State, 53 So. 286, 168 Ala. 
90; Grayson v. State, 50 So. 349, 162 
Ala. 83; Noel v. State, 49 So. 824, 161 
Ala. 25; Robinson v. State, 45 So. 916, 
155 Ala. 67; Gordon v. State, 36 So. 
1009, 140 Ala. 29; Williams v. State, 
37 So. 228, 140 Ala. 10; Parrish v. 
State, 36 So. 1012, 139 Ala. 16; Hall v. 
State, 34 So. 680, 137 Ala. 44; Jones v. 
State, 16 So. 135, 104 Ala. 30; Brown 
v. Prude, 11 So. 838, 97 Ala. 639; Had- 
ley v. State, 55 Ala. 31; Herring v. 
State, 101 So. 634, 20 Ala.App. 304 
{rev 101 So. 636, 212 Ala. 1]; Drum- 
mond v. State, 102 So. 723, 20 ‘Ala. App. 
286 [cert den 102 So. 726, 212 Ala. 
410]; Snoddy vy. State, 101 So. 303; 20 
Ala. App. 168; Webster v. State, 100 
So. 201, 19 Ala.App. 587 [cert den 100 
So. 202, 211 Ala. 316]; Curb v. Dabbs 
& Tannehill, 97 So. 109, 19 Ala.App. 
149 {cert den 97 So. 111, 210 Ala. 45]; 
Hall v. State, 92 So. 527, 18 Ala.App. 
407 [eert den 92 So. 920, 207 Ala. 711]; 
Tapscott v. State, 88 So. 376, 18 Ala. 
App. 67; Moore v. State, 88 So. 25, 17 
Ala.App. 625; Consford v. State, 74 
So. 740, 15 Ala.App. 627 [cert den 75 
So. 335, 200 Ala. 28]; Lambert v. 
State, 69 So. 261; 13 Ala. App. 289. 


Ariz.—Ross v. State, 203 P. 552, 
Ariz. 302. 


Ark.—-Kelley v. State, 202 S.W. 49, 
et Ark. 261; Benton v. State, 30 Ark. 


Cal.—People v. Parton, 49 Cal. 632; 
People v. Dukes, 266 P. 558, 90 Cal. 
App. 657; People v. Steffner, 227 P. 
690, 67 Cal.App. 1; People v. Vickroy, 
182 P. 764, 41 Cal. "App. 275; People v. 
Emmons, ‘95 P. 1032077 Cal. App. 685. 


Conn.—State v. Mosca, 97 A. 340, 90 
Conn, 381 


Ga.—Proctor v. Pointer, 56 S.E. 111, 
127 Ga. 134; Harrell v. State, 49 S.E. 
703, 121 Ga. 607; Mapp v. State, 106 
S.E. 801, 28 Ga.App. 479; Knight v. 
State, 105 S.E. 642, 26 Ga. App. 42. 


Ti].—People v. Enright, 99 N.E. 936, 
256 Ill. 221, Ann.Cas.1913E 318; Clark 
v. Clark, 29 Ill.App. 257. 


Ind.—Indianapolis & M. Rapid 
Transit Co. v. Walsh, 90 N.E. 138, 45 
Ind.App. 42. 


Iowa.—State v. Jackson, 105 N.W. 
51, 128 Iowa 543. 


Ky.—Powers’ Adm’r v. Wiley, 44 S. 
W.(2d) 591, 241 Ky. 645; Jones v. 
Commonwealth, 157 S.W. 1079, 154 Ky. 
640; Powers v. Com., 61 S.W. 735, 63 
S.W. 976, 110 Ky. 386, 22 Ky.L. 1807, 
23 Ky.L. 146, 53 L.R.A. 245. 


La.—State v. Pascal, 85 So. 621, 147 
La. 634. 


Md.—-Hummelshine Veo tante, «96. Ac 
990, 125 Md. 5638, Ann.Cas.1917E 1072. 


Mass.—Stricker v. Scott, 186 N.E. 
45; Commonwealth vy. Howard, 91 N. 
E. 397, 205 Mass. 128; Aldworth v. 
Lynn, 26 N.E. 229, 153 Mass. 53, 25 
Am.S.R. 608, 10 L.R.A. 210; Cooley v. 
Norton, 4 Cush. 93. 


Mich.—People v. Goodfellow, 241 N. 
W. 184, 25% Mich. 196. 


Minn.—State v. Randall, 173 N.W. 
425, 143 Minn. 203; Holston v. Boyle, 
49 N.W. 203, 46 Minn. 432. 


Miss.—Cheatham v. State, 7 So. 204, 
67 Miss. 335, 19 Am.S.R. 310; Lea v. 
State, 64 Miss. 294, 1 So. 244. 
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Also 


Mo.—Jones v. St. Louis-San Fran- 
cisco Ry. Co., 253 S.W. 737; State v. 
White, 158 Siw, 32,. 251 ‘Mor 178: 
Rhoades v. Robinson’s Hstate, 6 S.W. 
(2a) 1007, 222 Mo.App. 912; Cooley 
v. Kansas City Elevated Ry. Co., 156 
S.W.°54, 470 Mo.App. 42. 


N.Y.—Webber v. Hoag, 8 N.Y.S. 76. 


Okl.—Sharp v. Pawhuska Ice Co., 
217 P. 214, 90 OKI! 211. 


S.C.—State v. Woodham, 
885, 162 S.C. 492. 


S.D.—State v. Smith, 197 N.W. 231, 
47 S.D. 216. 


Tex.—Citizens’ Ry. & Light Co. v. 
Johns, 116 S.W. 62, 52 Tex.Civ.App. 
489; Stewart v. State, 272 S.W. 2Q2, 
100 Tex.Cr. 566; Knott v. State, 265 
SEW ih 8 REXuOI 27 Ose ueECOS ean ve 
State, 244 S.W. 1009, 92 Tex.Cr. 560; 
McDaniel v. State, 237 S.W. 292, 90 
Tex.Cr. 636; Batts v. State, 220 S.W. 
1094, 87 Tex.Cr. 254; Marion v. State, 
190 S.W. 499,80 Rex:Cra 478; Satter- 
white v. State, 181 S.W. 462, 78 Tex. 
Cr. 309; McHenry v. State, 173 S.W. 
1020, 76 Tex.Cr. 273; Link v. State, 
164 S.W. 987, 73 Tex.Cr. 82; Davis v. 
State, 163 S.W. 442, 73 Tex.Cr. 49; 
Sherley v. State, 163 S.W. 708, 72 Tex. 
Cr. 665; Hall v. State, 158-S.W. 272, 
70 Tex.Cr. 590; Barber v. State, 142 S. 
W. 582, 64 Tex.Cr. 89; Swain v. State, 
86 S.W. 335, 48 Tex.Cr. 98; Jackson v. 
State, 70 S.W.°760, 44 Tex.Cr. 259; 
Collins v. State, (Cr.) 66 S.W. 840; 
Ramsey v. State, (Cr.) 63 S.W. 876; 
Ford v. State, (Cr.) 56 S.W. 338; For- 
rester v. State, 42 S.W. 400, 38 Tex.Cr. 
245; Mixon v. State, (Cr.) 31 S.W. 
408; Gay v. State, 2 Tex.App. 127. 


Utah.—Salt Lake & U. R. Co. v. 
Abbott, 150 P. 967, 46 Utah 500; Marks 
v. Tompkins, 27 P. 6, 7 Utah 421. 


Wash.—State v. Columbus, 133 P. 
455, 74 Wash. 290; Lowsit v. Seattle 
Lumber Co., 80 P. 431, 38 Wash. 290 
[foll Iverson v. McDonnell, 78 P. 202, 
36 Wash. 73]. 


Wis.—Vogel vy. State, 119 N.W. 190, 
138 Wis. 315. 


[a] 
bias or interest.—(1) That a state’s 
witness, who had given damaging tes- 
timony against accused at the trial, 
had not testified at the coroner’s in- 
quest. Noel w. State, 49 So. 824, 161 
Ala. 25. (2) That a witness had been 
asked to contribute to a fund to em- 
ploy counsel to prosecute the case, in 
the absence of an offer to show that he 
in fact contributed. Robinson vy. State, 
45. S0.71916,..165 Alan 67. ((3)) That? a 
witness for the state in a prosecution 
for homicide traded with deceased at 
a grocery store kept by him. Wil- 
remy v. State, 37 So. 228, 140 Ala. 10. 
(4 


160 S.E. 


band of the washerwoman of decedent. 
Hall v. State, 34 So. 680, 137 Ala. 44. 
(5) That a third person was preju- 
diced against accused and had threat- 


ened to procure the witness to testify | 
(E75. En. 659. 


That the witness was preju- | 
tried | 


against him. Benton v. State, 30 Ark. 
328. (6) 
diced against a codefendant, 
separately, in the absence of a show- 
ing that he was hostile to accused. 
State v. Ritter, 231 S.W. 606, 288 Mo. 
381; State v. Smith, 197 N.W. 2381, 
47 S.D. 216. (7) Feelings of the 
witness toward a person not connected 
with the case on trial. Bullock v. 
State, 270 S.W. 1018, 99 Tex.Cr. 543. 


Evidence inadmissible to show | 


Ala.App. 217; 


1 on AS en 
Se 
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the cause of the witness’ feelings,*? or opinion evi-: 
dence as to the cause of unfriendliness,°* or evidence 
offered ostensibly to show interest or bias of a wit- 


(8) That the husbands of the wit- 
nesses have formed a conspiracy to 
prosecute defendant falsely and get 
his property. People v. Parton, 49 Cal. 
632. (9) That a witness testifying 
at a trial appeared before the grand 
jury to procure the indictment against 
defendant, Clark v. Clark, 29 Ill.App. 
257. (10) That the right to action 
for damages by an artificial pond had 
been assigned to plaintiff prior to 
conveyance of title of the land to 
plaintiff. Aldworth v. Lynn, 26 N.E. 
229, 153 Mass. 53,425 Am.S.R. 608, 10 
LRA. 200: (11) That the im- 
peached witness and the impeaching 
witnesses belonged to rival village 
factions. Holston v. Boyle, 49 N.W. 
203, 46 Minn. 432. (12) That bribes 
were offered to witnesses, in the ab- 
sence of evidence that they accepted 
them. Cheatham v. State, 7 So. 204, 
67 /Miss. 335,219 AmiS.Ri:310.7 413) 
That a state witness has testified as 
a witness for the state in many other 
cases at the same term of court. Lea 
v. State, 1 So. 244, 64 Miss. 294. (14) 
That the witness had attempted to in- 
duce defendant’s landlord to oust de- 
fendant and rent to him. Forrester v. 
State, 42 S.W. 400, 38 Tex.Civ.App. 
245. (15) That money was raised to 
procure witness for the state in the 
absence of evidence that any witness 
received it. Mixon v. State, (Tex.Cr.) 
31 S.W. 408. (16) That the witness 
was president of a corporation sued 
for injury to an employee, and that 
the corporation carried employees’ lia- 
bility insurance. Lowsit v. Seattle 
Lumber Co., 80 P. 431, 38 Wash. 290. 


[b] Offer insufficient to show bias 
or interest.—Where defendant, in tes- 
tifying against codefendants, denies 
on cross-examination that he was 
biased or interested, a mere offer to 
prove that he had stated that he was 
to be “left out at court” is insufficient, 
without a further offer to show by 
whom the promise was made, or that 
his being “left out at court’? was in 
any way dependent on the conviction 
of the other defendants or the testi- 
mony that he might give against 
them. Com. v. Craig, 19 Pa.Super. 81. 


64. Crawford v. U. S., 30 App.D.C. 
1; People.v. Provenzano, 187 N.E. 414, 


| 305 Il. 493. 


65. Wells v. State, 107 So. 31, 21 
Davis v. Ivey, 112 So. 
264, 93 Fla. 387 [cert den 48 S.Ct. 19, 
275 U-S. 526, 72 L.Ed. 407]. 


{a} Insinuation and innuendo are 
not permitted to prove bias. Wells 


Iv. State, 107 So. 31, 21 Ala.App. 217. 


66. Clarke v. State, 78 Ala. 474, 
56 Am.R. 45; Fuller v. Fried, 204 N. 
W. 18, 52 N.D. 511; Peo. v. Ramirez, 


That a witness for the state in a ay Baan S vag te 


prosecution for homicide was the hus- | 


[a] Statements of third persons 
not in the presence of the witness can- 
not be shown. Clarke vy. State, 78 Ala. 


1474, 56 Amy. R. 45. 


67. State v. Leahy, 144 So. 138, 140, 


x 
“Hostility, bias, or prejudice TSa 
mental state or condition and, in our 


‘opinion, any reasonable man may be- 
.come biased or prejudiced through 


statements he has heard, if he be- 
Tieves such statements to be true.” 
State v. Leahy, supra. 


68. Whigham vy. State, 101 So. 98, 
20 Ala.App.. 129. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ness which would necessarily disclose to the jury a 
facet not proper to be considered by them,®® or evi- 
dence otherwise incompetent,’® is properly exclud- 
ed, especially where the bias could be shown in some 
other way open to no objection;*! but the admission 


WITNESSES 


him.77 


of evidence which legitimately tends to show bias 


cannot be held error because it may also tend to an- 
tagonize one or more members of the jury against the 
If evidence having no tendency to show 
bias or interest is improperly admitted, other evi- 
dence in rebuttal, although otherwise inadmissible, 
may also be admitted,** and it is not reversible error 
to exclude evidence of bias or interest on the part of 
a witness who is not called to testify by the party 
with whom his interest is alleged to lie and who gave 
no evidence tending to support his case,7* or where 
the evidence offered related to a matter already made 


witness. ‘2 


69. Israel v. Baker, 48 N.E. 621, 
170 Mass.-12. 


[a] On jury trial on appeal from 
municipal court, neither evidence that 
a witness for plaintiff was surety on 
his appeal bond, nor the bond itself, is 
admissible to discredit the testimony 
of such witness by showing his inter- 
est in the litigation, since the admis- 
sion of either would disclose which 
party prevailed in the court below, 
and evidence in a trial in an appellate 
court is incompetent to prove to the 
jury which party prevailed in the 
court below. Israel v. Baker, 48 N.E. 
621, 170 Mass. 12. 


70. State v. Banks, 167 S.E. 851, 
204. N.C. 233. 


fa] Confidential communications 
between husband and wife.—Con- 
fidential letters written by a husband 
to his wife, procured by a party to the 
litigation by the consent or privity 
ef the wife alone, are not admissible 
to show bias. State v. Banks, 167 S.E. 
851, 204 N.C. 233. 


[b]) Threats.—In absence of evi- 
dence of hostile demonstration, previ- 
ous threats by prosecuting witness 
are not admissible to show bias or 
prejudice. State v. Wilson, 123 So. 
614, 168 La. 903. 


71. Israel v. Baker, 
170 Mass. 12. 


48 N.E. 621, 


72. U.S. v. Schneider, 21 D.C. 381. 
73. See infra § 1216. 
74, Salchert v. Reinig, 115 N.W. 


132, 185 Wis. 194. 


a 
naoe promise, it was not error to 
exclude evidence that a certain per- 
son had stated to witnesses that 
plaintiff had promised him part of her 
damages, where plaintiff did not call 


such person as a witness, and when | 


called by defendant he gave no evi- 


dence tending to support plaintiff’s | 


ease. Salchert v. Reinig, 115 N.W. 
132, 135 Wis. 194. 


75. Maxwell v. State, 67 So. 771, 12 
Ala.App. 241. 


76. U.S.—Stenzel v. U. 5. 261 F. | 

161. 
. Ala.—Knight v. State, 129 So. 478,, 
23 Ala.App. 582. 

Ga.—Wall v. State, 112 S.K. 142, 153 
Ga. 309; Lioyd v. State, 149 S.B. 174, 
40 Ga.App. 230; McLendon v. State, | 
67 S.E. 846, 7 Ga App. 687. 

Ky.—McGill v. Commonwealth, 287 | 
S.W. 949, 216 Ky. 430; Gray v. Com-|! 
monwealth, 270 S.W. 772, 208 Ky. 219. | 


Miss.—Pederre v. State, 54 So. 721, 
99 Miss. 171. ‘ 


1 Co., 


In action for breach of mar- 


S.D.—Lass y. Lass, 217 N.W. 383, 
52. S.D. 302. 


Tex.—Texas & P. Ry. Co. v. Mercer, 
(Civ.App.) 195 S.W. 2638; Gobella v. 
State, 31 S.W.(2d) 643,.'116 )'Tex:Cr. 
298; Molloy v. State, 14 S.W.(2d) 
£0Q32,-111, Nex.Cr, 493; (Cryer Vy. State, 
276 S.W. 925, 101 Tex.Cr. 6387; Hall v. 
State, 275 S.W. 1047, 101 Tex.Cr. 396; 
Arnold v. State, 272 S.W. 798, 100 Tex. 
Cr. 387; Earnest v. State, 201 S.W. 
175, 83) Tex.Cr. 41. 


77.» Kelly, vi jiCoolk, + %3.S0,.220, 315 
Ala.App. 350; People v. Hallas, 241 
N.W. 193, 257 Mich. 127; Cleveland 


v. Higginbotham, (Tex.Civ.App.) 41 
S.W. 404; Parker v. Commonwealth, 
123 S.E. 360, 189 Va. 585. 


[a] To allow defendant to testify 
that one who was not a witness nor a 
party had told him that he and a wit- 
ness for plaintiff were fast friends 
and were once in jail together, and 
neither of them would testify against 
the other, and that they were there- 
fore acquitted. is reversible error. 
Cleveland v. Higginbotham, (Tex.Civ. 
App.) 41 S.W. 404. 


78. U.S.—Fire Ass’n of Philadel- 
phia v. Oneida County Macaroni ‘Co., 
294 F. 633. 


Ark.—Johnson v. Missouri Pac. R. 
269 S.W. 67, 167 Ark. 660. 


Mich.—Bay State Milling Co. v. 
Saginaw Baking Co., 196 N.W. 204, 


225 Mich. 557. 


Okl.—Barnett v. State, 244 P. 830, 


| 34 OkLCr. 43, 


Tex.—West Lumber Co. v. Morris 
& Barnes, (Civ.App.) 257 S.W. 592. 


Wis.—Martell v. Kutcher, 216 N.W. 


1522, 195 Wis. 19. 


[a] Belief of party as to effect of 
interest upon testimony.—In an ac- 
tion against a railroad for personal 
injuries, it was error to refuse to al- 
low defendant to prove by plaintiff, 
that on a former trial of the case, 
while testifying as a witness in his 
own behalf, plaintiff testified that it 
was his belief that any man working 
for a railroad or corporation, or any 
man who was interested in a matter, 
would bend his testimony according 
to his interest. St. Louis, ete., R. Co. 
v. Sproule, 101 S.W. 268, 45 Tex.Civ. 
App. 615. 


{b] Party’s pecuniary interest in 
transaction out of which the litigation 
arose may be shown to affect his 
credibility. McKindley v. Drew, 37 A. 
285, 69 Vt. 210. 


79. Johnson y. State, 69 So. 396, 13 
Ala.App. 140 [cert den 69 So. 1020, 193 
Ala. 682]. 


[a] Fear of losing job if not in 


ry 


[§ 1204] (2) Interest in Event. 
ing to show that the witness is interested in the re- 
sult of the litigation is admissible,7® as, for exam- 
ple, his statements’® or letters indicating his inter- 
est therein,®® unless excluded as hearsay,*! or other- 
wise incompetent.®? 
be shown;8? also that the witness is a creditor of 
the party for whom he testifies, and is less likely to 
‘be paid if such party is unsuccessful,** that a par- 
ticular termination of the litigation will subject him 
to a liability,®® or entitle him to a reward,*® or loss,§7 
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the subject of cross and redirect examination;** but 
it is reversible error to exclude competent testimo- 
ny,’® or to admit incompetent evidence of bias or 
interest in a witness prejudicial to the party calling 


Evidence tend- 


A witness’ former interest may 


court.—A witness for defendant was 
properly impeached by proof that on 
the morning of the trial he had stated 
that he did not want to miss his car 
because defendant had a case in court 
that morning and if he did not side in 
with defendant he would lose his job. 
Merchants’ Mut. Tel. Co. v. Hirsch- 
man, 87 N.E. 238, 43 Ind.App. 283. 


80. Litten v. Wright School Tp., 
26 N.E. 567, 127 Ind. 81; State v. Rad- 
CMG. TO O4 Ore. 492) "Oarter ev. 
State, 183 S.W. 881, 78 Tex.Cr. 482. 


81. Erickson vy. Bell, 6 N.W. 19, 53 
Iowa 627, 36 Am.R. 246. 


eat Misland v. Boynton, 79 
630. 

83. Trinity County Lumber Co. v. 
Denham, 30 S.W. 856, 88 Tex. 203. 


McClure v. King, 13 La.Ann. 
141; Heriford v. Kansas City Rys. 
Co., (Mo.) 220 S.W. 899; Meltzer v. 
Doll, 91 N.Y. 365: Rhea v. Cook, (Tex. 
Civ.App.) 174 S.W. 892. 


85. Ala.—Alabama Great Southern 
Fone v. Young, 51 So. 737, 165) Ala; 


Mass.—Bradford v. Boston & M. R. 
R., 113 N.E. 1042, 225 Mass. 129. 


Pa.—Braden v. McCleary, 38 A. 623, 
183 Pa. 192. 


Tex.—Western Union Telegraph Co. 
v. First State Bank & Trust Co., (Civ. 
App.) 241 S.W. 789. 


W.Va.—State v. Willey, 125 S.B. 83, 
97 W.Va. 253; Producers’ Coal Co. v. 
Mifflin Coal Mining Co., 95 S.E. 948, 
82 W.Va. 311. 


[a]. Liability on indemnity bond.— 
For the purpose of showing interest 
of a witness for defendant in an ac- 
tion against a sheriff for wrongful 
levy and sale under execution, evi- 
dence is admissible that the witness 
is a son-in-law of the execution cred- 
itor, and that she gave a bond to pro- 
tect defendant. Braden v. McCleary, 
38 A. 623, 183 Pa. 192. 


86. McLendon v. State, 67 S.B. 846, 
7 Ga.App. 687; Mullins v. Com., 67 S. 
Ww. 824, 23 Ky. L:, 2433; In re Snell- 
ing’s Will, 32 N.E. 1006, 136 N.Y. 515. 


{a] Credibility of impeaching testi- 
mony.—Declarations and admissions 
that she has been promised a reward 
are not rendered any the less admis- 
sible by the fact that they were elicit- 
ed from her by a woman who was pro- 
cured by contestants to visit her for 
the purpose under an assumed name, 
but such fact goes merely to the cred- 
ibility of the impeaching testimony. 
In re Snelling’s Will, 32 N.E. 1006, 136 
IN ne. 0 LBs 


87. Allen vy. Abramson, 
648, 245 Mass, 321; 


IN Ye 


139 N.E. 
Schwartz v. Mer- 
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or gain;*$ 


cantile Trust Co., (Mo.App.) 279 S. 
W. 253; State v. Willey, 125 S.E. 83, 
97 W.Va. 253. 


ss. Cal.—H. W. Smith, Inc. v. 
Swenson, 286 P. 1050, 105 Cal.App. 60. 


Colo.—Daniels v. Stock, 130 P. 1031, 
28 Colo.App. 529. 


Ky.—tTrevathan’s Ex’r v. Dees’ 
Hx’rs, 298 S.W..975, 221 Ky. 396. 


Miss.—Archer v. Helm, 12 So. 702, 
70 Miss. 874. 


Tex.—Allday v. Cage, (Civ.App.) 
148 S.W. 838; Ogburn v. State, 274 S. 
W. 638, 101 Tex.Cr. 180. 


fa] Gain in land.—Where, on an 
issue as to a boundary line, defendant 
relied on an agreement adopting a 
certain line as the boundary, which 
agreement, plaintiff claimed, was 
merely temporary, a witness occupy- 
ing land adjoining defendant’s on the 
other side testified for defendant that 
the boundary line so agreed on was 
to be permanent, it was competent for 
plaintiff to prove that, by virtue of 
such alleged agreement, witness’ land 
would gain fourteen chains. Archer 
v. Helm, 12 So. 702, 70 Miss. 874. 


{b] Given interest in result of suit. 
—HFExtrinsic evidence that a witness 
was given an interest in the result of 
the suit for her testimony is com- 
petent impeaching testimony. Daniels 
v. Stock, 130 P, 1031, 23 Colo.App. 529. 


89. State v. Ford, 37 La.Ann. 443. 
90. Couch v. Couch, 37 So. 405, 141 
Ala. 861; Missouri, etc., R. Co. v. 


Cherry, 97 S.W. 712, 44 Tex.Civ.App. 
TSO Ohicasox ak. dee oy, Oo RR. COLE: 
Longbottom, (Tex.Civ.App.) 80 S.W. 
542. 


[a] Actions to recover damages for 
overflowing.—In an action for the de- 
struction of plaintiff's crop owing to 
the diversion of water onto plain- 
tiff’s land through a ditch constructed 
by defendant along the line of its 
road, the fact that a witness had an 
action pending against defendant for 
damages for overflowing his land, and 
that plaintiff was interested in such 
suit, was competent evidence to show 
that the witness was an interested 
one, but the character of the agree- 
ment between the witness and plain- 
tiff as to such action was inadmissi- 
DictmrCniCaAsO rahe la ween Cev CO reve 
Longbottom, (Tex.Civ.App.) 80 S.W. 
542. 

91. Strickland v. State, 284 P. 651, 
46 Okl.Cr. 190. 


92. People v. Hrdlicka, 
308, 344 Ill. 211. 


Accusation or indictment against 
witness generally see infrt § 1209. 


93. People v. Rongetti, 163 N.E. 
373, 331 Ill. 581; State v. Bosseau, 13 
P.(2d) 53, 168 Wash. 669; State v. 
Eaid, 104 P. 275, 55 Wash. 302; 


176 N.E. 


but the mere proclamation of a reward 
by the governor in performance of his statutory duty 
does not operate to discredit state witnesses whose 
credibility has not been directly attacked.’? 
may be shown that a suit similar to the one on trial 
is pending between the witness and the party against 
whom he testified,®® or that the witness had been en- 
jomed together with defendant,®! or is under indict- 
ment for a similar offense,°? or that the prosecut- 
ing witness in a criminal action was also plaintiff in 
a civil action against defendant for injuries on ac- 
count of defendant’s criminal act;°* or that an attor- 
ney who testifies has been retained in the ease,°* or 


WITNESSES 


Also, it 


x4 Constantine, 93 P. 317, 48 Wash. 
8. 


[a] Evidence that, on trial for 
perjury, the civil action in which the 
false testimony was allowed to have 
been given was still pending for trial, 
and defendants therein, who were the 
principal witnesses against him, 
would profit by his conviction, is ad- 
missible. State v. Eaid, 104 P. 275, 
55 Wash, 302. 


94. Miller-v. Oklahoma, 149 F. 330, 
79 C.C.A. 268, 9 Ann.Cas. 389 [rev 85 
P. 239, 15 Okl. 422]. 


[a] Retained by state in criminal 
case.—Where an attorney was offer- 
ed as a witness for the territory ina 
criminal case, it was competent for 
defendant to show that the witness 
had received a retainer in the case to 
assist in the prosecution, and also to 
show in what capacity he was retain- 
ed. Miller v. Oklahoma, 149 F. 330, 
79 C.C.A. 268, 9 Ann.Cas. 389 [rev 85 
PM239} 15 Oklin422): 


95. Pecos River R. Co. v. Harring- 
ton, 99 S.W. 1050, 48 Tex.Civ.App. 346. 


[a] That plaintiff who testified had 
retained counsel under an arrange- 
ment for a contingent fee is not ad- 
missible to affect plaintiff’s credibility 
as a witness. Stefanacci v. Bordens 
Farms Products Co., 125 A. 129, 100 N. 
J.Law 160. 


96. Mundy v. Commonwealth, (Va.) 
L71 S.E. 691, 695. 


“The compensation to be paid wit- 
nesses for the commonwealth is fixed 
by statute. To permit the defense in 
a criminal prosecution to attempt to 
impeach the commonwealth’s witness- 
es by showing that they have received 
mileage and attendance allowed by 
statute would tend to distract the 
minds of the jury from the real is- 
sues to be determined by them, and in 
the usual criminal procedure could 
have no possible bearing on the cred- 
ibility of the witnesses.” Mundy vy. 
Commonwealth, supra. 


97. Coutts v. Christopher, 251 N.Y. 
S. 291, 233 App.Div. 136. 


98. White v. Knapp, 120 S.E. 796, 
31 Ga.App. 344. 


99. Ala.—Green vy. State, 53 So. 286, 
168 Ala. 90; Dickerson y. State, 111 
So. 190, 21 Ala.App. 631. 


Md.—Delcher v. State, 158 A. 37, 161 
Md. 475, 


Mass.—Commonwealth y. Patalano, 
149 N.E. 689, 254 Mass. 69. 


R.I.—Brody v. Cooper, 124 A. 2, 45 
R.I. 453. 


Tex.—Mann y. State, 221 S.W. 296, 
87 Tex.Cr. 142. 


[a] Hiring out of witness.—De- 
fendant cannot, in the absence of any- 
thing more, show bias or prejudice of 


State]a witness for the state by showing 
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that he had been retained on a contingent fee;?* but 
interest affecting the credibility of a witness cannot 
be predicated on fees and mileage allowed them by 
statute,°® or upon a contingent liability against 
which the witness is shown to be insured,®” or on evi- 
dence which has no tendency to prove the interest,®* 
or on isolated facts,®® or statements,' which, in the 
absence of other evidence, are irrelevant. 


[§ 1205] (3) Relations with, or Feelings toward, 
Party—(a) In General. 
proper to show the relations or feelings existing be- 
tween a witness and a party,” and for this purpose 


As bearing on bias, it is 


that he was hire@sout by another wit- 
ness for the state to a third witness 
for the state. Green v. State, 53 So. 
286, 168 Ala. 90. 


[b] Compensation of detective.— 
Where it was admitted that a witness 
for the state was employed by the 
county attorney to work up bootleg- 
ging cases; but it did not appear that 
he was employed on a contingent 
basis, or that he had not been paid for 
his services in connection with de- 
fendant’s apprehension, evidence of 
the amount of his compensation was 
properly excluded. Mann vy. State, 221 
S.W. 296, 87 Tex.Cr. 142. 


1. State v. Wilson, 228 P. 803, 32 
Wyo. 37. 


[a] Absence of evidence connect- 
ing witness with alleged conspiracy.— 
Exclusion of testimony, offered to im- 
peach a state witness, alleged to be in 
conspiracy with other state witnesses 
to deprive defendant of his property 
by false accusations that the witness 
had stated that the family of the 
prosecuting witness would get all of 
defendant’s property is not error, it 
not appearing that the witness intend- 
ed to aid in getting such property. 
Berne v. Wilson, 228 P. 803, 32 Wyo. 


2. Ala.—Roan v. State, 143 So. 454, 
225 Ala. 428; Adler v. Miller, 120 So. 
158, 218 Ala. 674; Edwards v. State, 
111 So. 765, 22 Ala.App. 34. 


Ark.-—Vaden v. State, 298 S.W. 323, 
174 Ark. 950. » 


Flia.—Henderson v. State, 113 So. 
689, 94 Fla. 318; Hatman v. State, 37 
So. 576, 48 Fla. 21. 


Ill—People v. Emerling, 
474, 341 Ill. 424. 


Kan.—State v. Tawney, 105 P. 218, 
81 Kan. 162, 185—Am.S:R. 355. 


Ky.—Hensley v. Jonumonmee lth, 43 
S.W.(2d) 996, 241 Ky. 36 


Md.—Somerset County v. Minder- 
lein, 11 A. 57, 67 Md. 566. 


Minn.—State v. Kampert, 165 N.W. 
972, 139 Minn. 132. 


N.Y.—People v. Grutz, 105 N.E. 843, 
212' N.Y. 72; Bank of U. S. v. James 
McCreery & Co., 204 N.Y.S. 518, 209 
App.Div. 186; Gumby v. Metropolitan 
St.1R. Co. ‘72 No YS; 55157; 65 "Appa. 
38, 11 Am.Negl.R. 483 [aff 63 N.E. 
LALIT AA TION. MS. 635i. 


Tex.—Isaacs v:,; Barber, 
271 S.W. 142; Bhea vy, 
App.) 174 S.W. 892. 


[a] Members of same labor union. 
-——(1) Evidence that the witness is a 
member of the same labor union as 
the party for whom he is testifying 
is admissible as bearing on credibil- 
ity. People v. Cowan, 82 P. 339, 1 Cal. 
App. 411. (2) But it has been held 
that, where one of plaintiff's witness- 


173 N.E. 


Cook, (Civ. 
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evidence may be introduced as to acts’ or statements* 


es is a knight of labor, evidence as to 
whether plaintiff is a knight of labor 
is inadmissible to show a bias of such 
wiiness in plaintiff's favor. Constable 
v: Lefever, 21 N.Y.S. 38. 


[b] Discharge of witness from em- 
ployment by the party may be shown. 
Louisville, ete, R. Co. v. Berry’s 
aed 29 S.W. 449, 96 Ky. 604, 16 Ky. 
Lie 722) 


[ec] Accused was entitled to show: 
(1) That the principal witness for 
the prosecution, who it was claimed 
was also involved in the offense charg- 
ed, when called to testify at the pre- 
liminary examination of accused, re- 
fused to testify, and was thereupon 
committed to the county jail for sev- 
eral hours, and then gave testimony 
exculpating himself and supported 
the charge against defendant, togeth- 
er with any other circumstances indi- 
cating that the testimony was ob- 
tained by coercion, interest, ete. State 
v. Tawney, 105 P. 218, 81 Kan. 162, 
135 Am.S.R. 355. (2) That a concert 
of action, or conspiracy, or improper 
influence existed between witnesses 
tending to show a bias on the part of 
the state’s witnesses. Haisten v. 
State, 59 So. 361, 5 Ala.App. 56. 


[d] In embezzlement, testimony as 
to ill feeling between defendant and 
his employer is admissible, as affect- 
ing the credibility of the testimony of 
an officer of the employer. Batman v. 
State. 37 So. 576, 48 Fla. 21. 


3. U.S.—Ellico v. U. S., 19 F.(2d) 
232. 


Ala.—Bigham v. State, 82 So. 192, 
203 Ala. 162; Grayson v. State, 50 So. 
349, 162 Ala. 83." 


Ark.—Bethel v. State, aa S.W. 740, 
162 Ark. 76, 31 A.L.R. 402 


Cal.—MecNally v. Galan oe: 18 P.(2d) 
94, 128 Cal.App. 680. 


Ga.—McGriff v. McGriff, 115 S.E. 21, 
154 Ga. 560. 


I1):—People v. Berardi, 151 N.E. 555, 
321 Ill. 47; People v. ‘Turner, 107 N. 
E. 162, 265 Ill. 594. 


Kan.—State v. Tawney, ae Pus, 
81 Kan. 162, 135 Am.S.R. 355 


Ky.—Louisville R. Co. v. Williams, 
109 S.W. 874, 33 Ky.L. 168. 


La.—Chavigny v. Hava, 51 So. 696, 
125 La. 716. 


Mass.—Com. v. Hobbs, 5 N.E. 158, 
140 Mass. 443; Swett v. Shumway, 102 
Mass. 365, 3 Am.R. 471. 


Mich.—People v. Row, 98 N.W. 13, 
135 Mich. 505; Denton v. Smith, 28 
N.W. 160, 61 Mich. 431. 


N.H.—Pearson v. Dover Beef Co., 
44 A. 118, 69 N.H. 584. 


N.J.—U. S. Fidelity & Guaranty Co. 
v. Coatsworth, 112 A. 313, 95 N.J.Law 
108; State v. Allgor, 98 A. 641, 88 N. 
J.Law 740. 


N.M.—State v. Pruett, 160 P. 362, 
22 N.M. 223, L.R.A.1918A 656. 


N.Y.—Zimmer y. Third Ave. R. Co., 
55 N.Y.S. 308, 36 App.Div. 265; Peo- 
ple v. Deblen, 199 N.Y.S. 216 [aft 205 
N.Y.S. 942, 209 App.Div. 861]. 


Okl.—Beason vy. State, 195 P. 792, 
18 Okl.Cr. 388; Castleberry v. State, 
139! P./182; 10; OkL:Gri 2504: 


Tex.—Trinity County Lumber Co. v. 
Denham, (Civ.App.) 29 S.W. 553 [rev 
on other grounds 30 S.W. 856, 88 Tex. 


203]; Hall v. State, 275 S.W. 1047, 101 
Tex.Cr. 396; Totten v. State, 275 S.W. 
1050, 101 Tex.Cr. 395; Streight v. 


State, 138 S.W. 742, 62 Tex.Cr. 453; 
Gelber v. State, 120 S.W. 863, 56 Tex. 
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Cr. 460; Sapp v. State, (Cr.) 77 SW. 
456; Sims v. State, (Cr.) 45 S.W. 705. 


Va.—Rixey v. Bayse, 4 Leigh (31 
Va.) 330. 


Wyo.—FKarmers’ State Bank of Riv- 
erton v. Haun, 222 P. 45, 30 Wyo. 322 
[reh den 224 P. 856, 31 Wyo. 201]. 


[a] Acts showing relations with, 
or feelings toward, party held admis- 
sible.—(1) That witness had previous- 
ly had defendant searched by a po- 
liceman to find a concealed pistol. 
Grayson v. State, 50 So. 349, 162 Ala. 
83. (2) That a physician who was a 
witness for defendant had proposed 
during the trial of the case to com- 
promise it for four hundred dollars. 
Louisville R. Co. v. Williams, 109 S. 
W. 874, 33 Ky.L. 168. (3) That wit- 
ness. had preferred other charges 
against him. Com. v. Hobbs, 5 N.E. 
158, 140 Mass. 448. (4) That prose- 
cuting witness was in a similar line 
of business with defendant and had 
entered into a conspiracy to break up 
his business. Lyon v. State, 61 S.W. 
125, 42 Tex.Cr: 506. (5) That a ‘wit- 
ness for defendant had improperly 
tried to obtain from plaintiff his copy 
of a contract. Swett v. Shumway, 102 
Mass. 365, 3 Am.R. 471. (6) That wit- 
ness had attempted to persuade per- 
sons not to go on defendant’s bond. 
People v. Row, 98 N.W. 13, 135 Mich. 
505. (7) That plaintiff's father, who 
testified in her behalf, had sued for 
loss of her services. Zimmer v. Third 
Ave. BR? Co., 55: NeY.S5 308) 26 App. 
Div. 265. (8) That one of the physi- 
cians, testifying to the extent of the 
injuries, examined plaintiff, who was 
testifying, looking to a _ settlement 
with the company. Texas, eta, R. 
Co: v. Scott, 71,.S.W. 26,.30.Tex.Civ. 
App. 496. (9) That witness in an ac- 
tion against the county for damages 
for construction of a highway is the 
county supervisor and participated in 
establishing the road and passing on 
the amount of damages allowed by the 
county. Llane v.” Harlan: Cqunty, 71 
N.W. 202, 51 Neb. 641. (10) That 
prosecutor is bail for a witness testi- 
fying against defendant. Bates v. 
State, 61 S.E. 888, 4 Ga.App. 486. (11) 
That witness joined defendant in mak- 
ing an affidavit for change of venue. 
Trinity County Lumber Co. v. Den- 
hem, (Tex.Civ.App.) 29 S.W. 553, [rev 
on other grounds 30 S.W. 856, 88 Tex. 
203}. (12) That witness for the state 
induced a third person to go off the 
bond of a witness for defendant for 
another offense because the witness 
was a witness for defendant. Sapp v. 
State)’ (Tex:Cr.)) ThS.W. 456.) 113) 
That witness for defendant in a crim- 
inal case paid a certain person for 
going on defendant’s bond. Sims v. 
State, (Tex.Cr.) 45 S.W. 705. 


[b] Acts offered to show relations 
with, or feelings toward, party held 
not admissible.—(1) That a wife, tes- 
tifying for the state in a prosecution 
of her husband for desertion and non- 
support, had sued for divorce. Dickey 
v. State, 102 So. 239, 20 Ala.App. 367. 
(2) That the act of the city marshal 
in tying a witness to a stake when a 
convict, producing ill will, was done 
by the mayor’s order. Stephens v. 
State, 86 So. 111, 17 Ala.App. 548. (3) 
That two state’s witnesses were liv- 
ing in adultery. Stillwell v. State, 4 
S.W.(2d) 551, 109 Tex.Cr. 342. (4) 
That insured and the witness had been 
eonvicted for the same burglary, to 
show bias against defendant in an ac- 
tion on an insurance policy. Califor- 
nia State Life Ins. Co. v. Faqua, 10 
P.(2d) 958, 40 Ariz. 148. 


4. U.S.—U. S. v. Schindler, 10 F- 
547, 18 Blatchf, 227. 


[70 C.J.] 1001 


| of the witness throwing light upon such relations or 


Ala.—Alabama Great Southern R. 
Co. v. Yount, 51 So. 737, 165 Ala. 537; 
Haralson v. State, 2 So. 765, 82 Ala. 
47; Townsend v. State, 90 So. 58, 18 
Ala. App. 242. 


Ark.—Whipple v. Driver, 215 S.W. 
669, 140 Ark. 398; McCain v. State, 
195 S.W. 363, 129 Ark. 75;, Crumpton 
v. State, 12 S.W. 563, 52 Ark. 273. 


Cal.—People v. Anderson, 38 P. 513, 
105 Cal. 32; People v. Gardner, 32 P. 
880, 98 Cal. 127; People v. Mack, 110 
P. 967, 14 Cal.App. 12. 


Ind.—Powers v. State, 184 N.E. 549, 
204 Ind. 472, 86 A.L.R. 166; Cook v. 
State, 82 N.E. 1047, 169 Ind. 430; Stas- 
er v. Hogan, 21-N.E. 911, 22 N.E. 990, 
120 Ind. 207; Johnson v. Wiley, 74 
Ind. 233. 


Iowa.—Porter v. Heishman, 154 N. 
W. 508, 175 Iowa 335. 


Ky.—Canada v. Commonwealth, 45 
s.W (2a) 834, 242 Ky. 71; Louisville, 
etc., R. Co. v. Munford, 68 S.W. 635, 
24 Ky.L. 416. 


Me.—Belmont v. Vinalhaven, 20 A. 
Baek Me. 524; State v. Blake, 25 Me. 


Md.—Stockham vy. Malcolm,’ 74 A. 
569, 111, Md. 615, 19 Ann.Cas. 759. 


Mass. Trowbridge v. Tupper, 96 N. 
EE. 1096, 210 Mass, 378; ‘Tasker ‘vy. 
Stanley, 26 N.E. 417, 153 Mass. 148, 
10 L.R.A. 468; Day v. Stickney, 14 Al- 
pee 255; Collins v. Stephenson, 8 Gray 


Mich.—Foster v. Krause, 153 N.W. 
1066, 187 Mich. 630. 


Miss.—Wood v. State, 144 So. 545, 
165 Miss. 363; Newcomb v. State, 37 
Miss. 383. 


Mo.—Sennert v. McKay, 56 S.W. 
(2d) 105; State v. Horton, 153 S.W. 
LO51, 247 Mo. 657; State v. Jones, 
17 Siw. 366, 106 Mo. 302. : 


Mont.—Isman y. Altenbrand, 111 P. 
849, 42 Mont. 188. 


N.H.—Cooper v. Hlopiane: 48 A. 100, 
70 N.H. 271. 


N.Y.—People v., Roach, 109 N.E. 618, 
215 N.Y. 592, Ann.Cas.1917A 410; 
Gumby v. WetropoHian St. EuCos; 7 
N:Y.S. 551, 65 App. Div. 38) 11 ‘Am. 
Negl1.R. 483 [aff 63 N.E. 1117, 171 N.Y. 
635]; Patterson y. People, 12 Hun 
137; Hotchkiss vy. Germania F. Ins. 
Co., 5 Hun 90; Pyne v. Broadway, etc., 
R. Co., 19 N.Y.S. 217 [aff 33 N.E. 1088, 
138 N.Y. 627]; Starks v. People, 5 
Den, 106. 


Or.—State v. Brown, 41 P. 1042, 28 
Or. 147. 


Pa.—Caffery v. Philadelphia & R. 
Ry. Co., 104 A. 569, 261 Pa. 251. 


S.D.—Lass v. Lass, 217 N.W. 383, 
52 S.D. 302. 


Tex.—Ft. Worth & D.C. Ry. Co. v. 
Matchett, (Civ.App.) 152 S.W. 1113; 
Sackville v. Storey, (Civ.App.) 149 s. 
W. 239; Minor v. State, 287 S.W. 256, 
105 Tex.Cr, 189; Tullos v. State, 270 
S.W. 1021, 99 Tex.Cr. 55's Bell v. 
State, 213 S.W. 647, 85 Tex.Cr. 475; 
Renn v. State, 143 S.Ww. 167, 64 Tex. 
Cr. 689; Sue v. State, 105 S.Ww. 804, 
52 Tex.Cr. 122; Porch v. State, 99 S. 
W. 102, 50 Tex. Cr. 335; Brownlee v. 
State, 87 S.W. 1153, 48 Tex.Cr. 408; 
Smith v. State, 68 S.W. 267, 44 Tex. 
Gr.) 53: Reddick v. State, (Cr.) 47S. 
Ww. 993; Bonnard v. State, 7 S.W. 862, 
25 Tex. App. 173, 8 Am.S.R. 431; Tow 
v. State, 2.S.W. 582, 22 Tex. App. 175. 


Vt,—McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 L.R.A.N.S. 689. 


Wis.—Cook v. Gust, 145 N.W. 


225, 
155 Wis. 594. 
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feelings, or letters written by him having the same 
tendeney,® and the statements are none the less ad- 
missible because made in the absence of the party 
who offers him as a witness,® or because they con- 
tain disclosures which may tend to degrade or dis- 
but it is not competent to prove 

that the witness has used expressions indicating ill 
feelings toward a party without proving what the 
expressions were,® and statements of a witness out 
of court are not admissible as substantive evidence 
of a fact which is itself relied on to show the wit- 
and while the fact that the 
witness is in the employ of a party to an action,!° or 
has had business relations with him,'+ may be shown 
to prove bias against his adversary, the details of the 
relationship are not admissible for that. purpose.1? 
Acts of a witness which in themselves have no proba- 


grace the witness ;* 


ness’ interest or bias;° 


[a] Statements showing relations 
with, or feelings toward, party held 
admissible.—(1) That witness 
threatened to testify against the par- 
ty unless he paid what he owed the 
witness. Patterson v. People, 12 Hun 
CNIY.) 13%. (2) That witness for 
defendant, employed by him, had said 
that he could have testified different- 
ly if he had not been in defendant's 
employ. Pyne v. Broadway, etc. R. 
Co., 19 N.Y.S. 217 [aff 33 N.E. 1083, 
138 N.Y. 627]. (3) That witness stat- 
ed at the coroner’s inquest that she 
would color her testimony to help de- 
fendant. State v. Brown, 41 P. 1042, 
28 Or. 147. (4) That witness told de- 
ceased to kill defendant. Tow  v. 

258.W.. 582, .22 Tex.App. .175. 
That witness stated he could 
have testified to the truth and cleared 
defendant if it would not have impli- 
cated another. Brownlee v. State, 
87 S.-W. -11753, 48 Tex.Cr. 408.° (6) 
‘That witness, admitting having said 
that defendant ought to be hung but 
only once when he was angry, had 
really said so several times. Red- 
dick v. State, (Tex.Cr.) 47 S.W. 998. 
(7) That witness had threatened to 
shoot defendant. Bonnard y. State, 7 
S.W. 862, 25 Tex.App. 173, 8 Am.S.R. 
431. (8) That witness applied op- 
probrious epithets toa party. Weller 


v. Weller, 62 A. 859, 213 Pa. 265. (9) 
That witness made threats against 
accused in a homicide case. Pollard 


v. State, 125 S.W. 390, 58 Tex.Cr. 299. 
(10) That witness made admissions 
out of court, and not in defendant’s 
presence, although not admissible as 
substantive evidence against defend- 
ant. State v. Williams, 40 S.E. 84, 
129 N.C. 581. 


5. Ala.—Raney v. Raney, 112 So. 
318, 216 Ala. 30; Burke v. State, 71 


Ala. 377. 
Ill.— People v. Washington, 158 N. 
EH. 386, 327 Ill. 152. 


Mich.—People v. Thorne, 111 N.W. 
741, 148 Mich. 203. 


Mo.—State v. Emmons, 
894, 285 Mo. 54. 


N.J.—Lembeck v. Stiefel, 59 A. 460, 
71 N.J.Law 320. 


Tex.—Briggs-Weaver Machinery 
Co. v. Pratt, (Civ.App.) 184 S.W. 732; 


225 S.W. 


Warren v. State, 114 S.W. 380, 54 Tex. 
Cr. 443. 
[a] Where plaintiff had testified 


on his own behalf, his letter to a 
third person, manifesting ill will to- 
ward defendant, was admissible to af- 
fect his credibility. Lembeck vy. Stie- 
fel, 59 A. 460, 71 N.J.Liaw 320. 


[b] Inferential reference to party. 


WITNESSES 


duce Hostility. 


—Where, after a witness had testified 
that she had only the friendliest feel- 
ings toward plaintiff, plaintiff’s at- 
torney, to show bias, offered a letter 
written by the witness containing un- 
pleasant gossip in relation to doings 
of plaintiff's Son’and daughters, but 
only inferentially referring to plain- 
tiff herself, the exclusion of the letter 
was discretionary with the _ trial 
court.; » Carroll: v.. Boston HI, R., /Co;, 
86 N.E. 793, 200 Mass. 527. 


6 Barkley v. Bills, 8 Mart.N.S: 
(La.) 496; Wilson v. State, 281 S.W. 
569, 108 Tex.Cr. 387. 


Leach v. Com., 112 S.W. 595, 129 
Ky. 497, 33 Ky.L. 1016; Baughman v. 
State, 90 S.W. 166,.49 Tex.Cr,. 33. 


[a] Evidence of improper rela- 
tions between a female witness and 
the party for whom she testifies is 
admissible. Morrison v. Com., 74 S. 
W. 277, 24 Ky.L. 2493. 


[b] Evidence of conspiracy be- 
tween the prosecuting witness and 
others to carry on a systematic prose- 
ecution of defendant and some of his 
friends, growing out of extraneous 
troubles, and that the prosecution in 
question was part and parcel of the 
conspiracy, is admissible to show, or 
tend to show, the animus, motive, and 
reasons of the prosecution. Baugh- 
pee vy. State, 90 S.W. 166, 49 Tex.Cr. 


8. Hatchett v. Gibson, 13 Ala. 587. 


9. Barton v. Bruley, 96 N.W. 815, 
119 Wis. 326. 


[a] As proof of marriage.—In an 
action for assault, evidence of con- 
tradictory statements by a witness 
out of court as to whether he was not 
married to plaintiff's daughter is 
hearsay, and inadmissible for the 
purpose of proving the fact of mar- 
riage to show the witness’ interest 
in the case. Barton v. Bruley, 96 N. 
W. 815, 119 Wis. 326. 


10. Hightower vy. State, (Tex.Cr.) 
61 S.W.(2d) 818. 
1l. Birmingham Ry., Light & 


Power Co. v. Glenn, 60 So. 111, 179 
Ala. 263. 


12. Birmingham Ry., Light & 
Power Co. v. Glenn, supra; Hightow- 
er v. State, (Tex.Cr.) 61 S.W.(2d) 
818; Irvin v. State, 148 S.W. 589, 67 
Tex.Cr. 108. 


13. Noel v. State, 49 So. 824, 161 
Ala. 25; Hafner y. City of Chester, 
94 S.E. 731, 108 S.C. 346; State v. Gil- 
lolly; 596. Pe2b12* 50 Wash. 1. 


[a] Failure te testify at inquest. 
—HExclusion of evidence that a state’s 
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tive value to show his feelings toward a party,‘* or 
which ean only have that effect when supplemented 
by other evidence,'* are not admissible for that pur- 
pose in the absence of such other evidence tending to 
support the claim of bias or interest, or where the 
supporting evidence offered is of a general character 
and in no way connected with the case on trial.*° 
Evidence as to the state of feeling existing between 
a witness and a person who is neither a party to, 
nor a witness in, the proceedings is not admissible; 
nor may: a witness be asked to compare his feelings 
toward the party with the feelings of a third person 
toward the same party.** 


[§ 1206] (b) Acts or Statements Tending To Pro- 


+16 


It has been held proper to show 


acts or statements of a party, the natural effect of 
which would be to produce hostility in the witness ;*° 


witness, who had given damaging tes- 
timony against accused at the trial, 
had not testified at the coroner’s in- 
quest, offered to show his unfriendly 
disposition toward aceused and his 
willingness to concoct testimony in 
the interval between the inquest and 
trial, was not error, where at the time 
of exclusion there was no other evi- 
dence to show his bias, and no notice 
that there would be. Noel v. State, 
49 So. 824, 161 Ala. 25. 


14. Cooper v. City of Gadsden, 65 
So. 715, 10 Ala.App. 609. 


[a] Refusal to take bond.—One 
charged with violating a prohibition 
ordinance may not, to show the ani- 
mus of the chief of police, testifying 
for the prosecution, prove that he 
locked up accused following his con- 
viction before the recorder, after his 
father had asked time to make bond, 
unaccompanied by proof that the 
chief exceeded or abused his author- 
ity. Cooper v. City of Gadsden, 65 So. 
715, 10 Ala.App. 609. 


15. Hughey v. State, 265 S.W. 1047, 
98 Tex.Cr. 413; Stephens v. State, 265 
S.W. 148, 98 Tex.Cr, 148. 


16. Ham vy. State, 47 So. 126, 156 
Ala. 645; Henry v. State, 79 Ala. 42; 
Collins v. McGuire, 78 N.Y.S. 527, 76 
App.Div. 443; Gorelich Vv. Bronstein, 


| 206 N.Y-S. 522, 123 Misc. 943. 


[a] Evdience of pending suit be- 
tween plaintiff and other members of 
the witness’ family was properly ex- 
cluded. Collins v. McGuire, 78 N.Y.S. 
527, 76 App.Div. 443. 


17. Collins v. State, 106 So. 341, 
21 Ala.App. 152 [cert den 106 So. 344, 
214 Ala. 61). 

18.. Ala.—Gosdin vy. Williams, 44 
So. 611, 151 Ala. 592 


Cal.—People v. ‘sHatrdohn, Sits etsy) ley 
105 “Cale: 


Ga.—Georgia Life Ins. Co. v. Mc- 
Cranie, 78 S.E. 1115, 12 Ga.App. 855. 


Ky.—Turner Elkhorn Coal Co. v. 
Smith, 39 S.W.(2d) 649, 239 Ky. 428. 


Mich.—People v. Turney, 83 N.W. 
273, 124 Mich. 542. 


N.Y.—Potter v. Browne, 109 N.Y.S. 
1075, 125 app Dix 640 [rev on other 
grounds 90 N.E. $12, 197 N.Y. 288]. 


[a] Acts likely to gto hostili- 
ty held admissible.—(1) That plain- 
tiff had a suit pending against a wit- 
ness for defendant. Gosdin v. Wil- 
liams, 44 So. 611, 151 Ala. 592: Col- 
lins v. McGuire, 78 N.Y.S. 527, 76 App. 
Div. 448. (2) That the party made 
insulting remarks concerning a wit- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but where the connection between cause and effect 
is too remote or uncertain, the evidence is not admis- 
sible,1® and in some eases is it held that it is not 
sufficient to show only a reason why bias or prejudice 
might exist and from which it might be inferred, but 
acts or declarations of the witness must be proved 
to show that the acts of the party had that effect,?° 
and certainly it must be shown that the witness had 
knowledge of the party’s acts or declarations which 
are claimed to have made him a hostile witness. 
difficulty or disagreement between the witness and 
the party against whom he testifies,?? 
ousness or extent,?* may be shown; but the details or 
merits of the difficulty or controversy presenting dis- 
tinct and collateral issues are properly excluded.*# 


[§ 1207] (4) Relations with, or Feelings toward, 


ness which were repeated to him. 
People v. Anderson, 38 P. 513, 105 Cal. 
32. (3) That the party accused the 
witness. People v. Turney, 83 N.W. 
273, 124 Mich. 542. (4) That the par- 
ty, in discharging the witness from 
his employment, upbraided him for 
misappropriation of funds and bru- 
tally. beating a boy: -Prorter’ ~v- 
Browne, 109 N.Y.S. 1075, 125 App. 
Div. 640 [rev on other grounds 90 N. 
E. 812, 197 N.Y. 288 (reh den 91 N.E. 
1119, 197 N.Y. 614)]. 


19. Blackman v. State, 102 So. 147, 
20 Ala.App. 281 [cert den 102 So. 148, 
212 Ala. 248];- State v. Punshon, 34 
S.W. 25, 133 Mo. 44. 


[a] Defacing picture.—An offer to 
prove a witness’ malice and ill will 
toward defendant, by showing that 
she had defaced a picture of him, is 
inadmissible, as too remote and un- 
certain. State v. Punshon, 34 S.W. 
25,133 Mo. 44. 


20. Wischstadt v. Wischstadt, 50 
N.W. 225, 47 Minn. 358. 


{a] Bringing of action.—Evidence 
that plaintiff had brought an action 
against one of defendant’s witnesses 
is not admissible to show ill feeling 
by the witness against plaintiff, in 
the absence of proof as to the effect 
that such act of plaintiff had on the 
mind of the witness, to be shown by 
the latter’s acts or declarations. 
Wischstadt v. Wischstadt, 50 N.W. 
225, 47 Minn. 358 [foll State v. Bilan- 
sky, 3 Minn. 246]. 


{[b] Bejected application for em- 
ployment.—In an action against a 
railroad company to recover damages 
for injuries sustained at a highway 
crossing by reason of an alleged de- 
fect in the crossing, it is not error 
for the court to reject evidence of- 
fered by defendant that a_ witness 
who testified for plaintiff had applied 
to defendant for employment and had 
been refused. Gale v. New York 
Cent., etc., R. Co., 76 N.Y. 594 mem 
[aff 13 Hun 1 (aff 53 How.Pr. 385) ]. 


21. Houston, ete., R. Co. v. Patter- 
son, (Tex.Civ.App.) 57 S.W. 675. 

[a] Knowledge of witness.—The 
credibility of a witness for defendant 
eannot be attacked by proof that 
plaintiff’s petition contains charges of 
malpractice against him as a _physi- 
cian, unless it is shown that the wit- 
ness had knowledge of the allegations 
of the petition at the time his testi- 
mony was given. Houston, etc., 
Co. v. Patterson, (Tex.Civ.App.) 
S.W. 675. 

22. Ala.—Loveman, Joseph & Loeb 
v. Brown, 35 So. 708, 138 Ala. 608; 
Jordan v. State, 79 Ala. 9. 


Conn.—Beardsley v. Wildman, 
Conn. 515. 
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and its seri- 


Mass.—Com. y. Hobbs, 5 N.E. 158, 
140 Mass. 443. 


N.H.—Titus v. Ash, 24 N.H. 319. 


Wyo.—State v. Quirk, 268 P. 189, 
388 Wyo. 462. 


23. Titus v. Ash, 24 N.H. 319; 
Busey v. State, 163 S.W. 708, 72 Tex. 
r. , 


24. Bailey v. State, 53 So. 296, 390, 
168 Ala. 4; Sneed v. State, 14 P.(2d) 
248, 40 Ariz. 441; Hensley v. Com- 
monwealth, 438 S.W.(2d) 996, 241 Ky. 
367; Com. v. Hobbs, 5 N.E. 158, 140 
Mass. 4438. 


25. Hanners v. State, 41 So. 973, 
147 Ala. 27; State v. Askew, 184 P. 
473, 32 Idaho 456; Strange v. Com., 
64 S.W. 980, 23 Ky.L. 1234. 


26. Hanners vy. State, 41 So. 973, 
147 Ala. 27. 


27. Jennings v. Commonwealth, 
280 S.W. 1086, 213 Ky. 190; Strange 
v. Com., 64 S.W. 980, 23 Ky.L. 1234. 


28. Richardson v. State, 239 S.W. 
21332 91) DexiCr.9318! 20) 4A. Ri 1249)- 
etna v. State, 168 S.W. 100, 74 Tex. 

r. 


29. People v. Haydon, 123 P. 1102, 
1114, 18 Cal.App. 543. 


30. Gray v. State/ 75 So. 331, 200 
Ala. 19. 

31. U.S.—Hoagland y. Canfield, 
160 F. 146. 

Ala.—Southern Ry. Co. v. Smith, 
137 So. 398, 223 Ala. 583; Hendry v. 


State, 112 So. 212, 215 Ala. 635. 


Cal.—People v. Parisi, 261 P. 1072, 
87 Cal.App. 208. 


La.—State v. Jones, 125 So. 127, 169 
La. 291, 


Mass.—Vineyard Grove Co. v. Town 
of Oak Bluffs, 163 N.Il. 888, 265 Mass. 
270. 


N.C.—Watson v. Black Mountain 
Ry. Co., 80 S.E. 175, 164 N.C. 176. 


Tex.—Bradley v. State, 162 S.W. 
515, 72 'Tex.Cr. 287. 


[a] Truck driver’s offer to testify 
in collision case.—Where, in an action 
for injuries in a collision between a 
pedestrian and a truck, a witness 
gave material and beneficial testimo- 
ny for plaintiff, defendant was prop- 
erly allowed to show that the wit- 
ness, who was a truck driver, volun- 
tarily visited defendant’s place of 
business after the accident, and left a 
slip of paper with his name and ad- 
dress, and stated that he would tes- 
tify for defendant, as ‘“‘We drivers all 
stick together.” Hoagland v. Can- 
field, 160 F. 146. 


[b] Discharge of negligent em- 
ployee after accident.—A railway 


Victim of Crime. 
a witness’ relations with, or feelings toward, the vic- 
tim of the erime is admissible as bearing on credi- 
bility,2® as, for example, that, in a prosecution for 
murder, a witness for defendant had made threats 
against,2° or had had altereations with, deceased,?* 
or after his death had made statements indicating 
hostility toward deceased?® or his family;?® but the 
relations of a state’s witness with deceased cannot 
be shown by the extrajudicial statements of a third 
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In a criminal ease evidence as to 


[§ 1208] (5) Feelings in Respect of Subject Mat- 
ter of Testimony. Acts*! or statements?? of the wit- 
ness, or other circumstances,?? showing his feeling in 
the matter about which he testifies, may be proved to 
affect his credibility; but testimony that is irrelevant 


company’s superintendent’s testimony 
that he discharged a telegrapher aft- 
er a motor car collision with a train, 
is admissible to show animus between 
the witness and the _ telegrapher, 
whose testimony was. conflicting. 
Southern Ry. Co. v. Smith, 137 So. 398, 
223 Ala. 583. 


[ec] Attempted settlement with 
plaintiff.—In a personal injury action, 
evidence that the president of defend- 
ant corporation attempted to effect a 
settlement with plaintiff contrary to 
agreement is admissible to show his 
bias as a witness. Watson v. Black 
oun aan Ry. Co., 80 S.E. 175, 164 N. 


[d] Refusal of agent of steam- 
boat company, which was in the mar- 
ket for a part of the land condemned, 
to give the petitioner, suing to recov- 
er for land taken, figures of the num- 
ber of passengers landing at wharf is 
admissible to show the witness’ in- 
terest or bias. Vineyard Grove Co. 
v. Town of Oak Bluffs, 163 N.E. 888, 
265 Mass. 270. 


[e] Attempt to stop prosecution. 
—In a prosecution for statutory rape, 
where accused offered a witness who 
testified only to the bad reputation of 
the prosecutrix for virtue, evidence 
that the witness had interested him- 
self in the prosecution, and had at- 
tempted to get the girl’s father to 
stop it, is admissible to show bias. 
Bradley vy. State, 162 S.W. 515, 72 
Tex. Cringe t: 


{f] Making affidavit for change of 
venue.—Evidence that the. witness 
made an affidavit for change of venue 
was held properly admitted to show 
bias.. Hendry y. State, 112 So. 212, 
215 Ala. 635. 


32. People v. Gregory, 52 P. 41, 
120 Cal. 16; O’Neill v. Lowell, 6 Al- 
len (Mass.) 110; Starr v. Cragin, 24 
Hun (N.Y.) 177. 


[a] Expressing opinion on merits 
of case.—Independent testimony is 
competent to prove that a witness 
has expressed an opinion, out of 
court, in favor of the party who ecall- 
ed him, on the merits and probable 
result of the case. O’Neill v. Lowell, 
6 Allen (Mass.) 110. 


{b] Threats made by a plaintiff 
who has testified in his own behalf to 
get even with defendant may be 
ae Starr v. Cragin, 24 Hun (N. 


33. Farkas v. U. S., 2 F.(2d) 644; 
Knowles v. Blue, 95 So. 481, 209 Ala. 
27; Hotchkiss v. Di Vita, 130 A. 668, 
103 Conn. 436. 


[a] Financial responsibility of a 
member of a partnership, which had 
been sued to recover the purchase 
price of an automobile, title to which 
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is not admissible,?4 and, where the witness denies 
making the statement as offered in evidence and there 
is no evidence disputing the witness on that point, 
the statement is properly excluded by the court.*® 


[§ 1209] (6) Accusation or Indictment against 
As indicating interest or bias, it is prop; 
er to show that a witness for the prosecution®® or the 
defense®? in a criminal ease has himself been offi- 
cially accused of, or indicted for, the crime for which 
defendant is on trial, particularly where the witness 
testifies for the prosecution under a promise of or in 
the expectation of leniency or immunity;?* but it 
has been held that the fact that the witness had been 
charged with crime is not admissible to show the 
eause of the witness’ ill feeling toward plaintiff.*® 


Witness. 


[§ 1210] (7) Interference with Other Witnesses. 
It may be shown as indicating interest or bias that 
the witness attempted to suborn or tamper with oth- 
er witnesses in the case, or to procure perjured tes- 
timony,*® or that he attempted to or did prevent a 
material witness from appearing or testifying,*! pro- 
vided it is also shown that such improper conduet 
occurred in the case on trial,*? and letters between 


WITNESSES 


tite oh ee a ee 


[$§ 1208-1213 


witnesses relating to the subject matter of the case 
are admissible to show their interest ;** but, where 
the witness charged with intimidating witnesses ap- 
pears in the case as next friend of the infant plain- 


tiff, such evidence affects only the credibility of the 


duct.*°® 


had failed, is admissible as bearing | 286 Pa. 344. 


a witness. 


on his eredibility as 
668, 103 


Hotchkiss y. Di Vita, 130 A. 
Conn. 436. 


24. Clifton v. Gay, 109 So. 168, 21 
Ala.App. 412 [cert den 109 So. 170, 215 
Ala. 22]. 


35. Vogel v. State, 119 N.W. 190, 
138 Wis. 315. 


[a] Newspaper article which wit- 
ness is alleged to have written.— 
Where, in a criminal case, a witness 
for the state testified that he wrote 
an account of the crime for a news- 
paper, but denied that the article was 
published as he wrote it, and the ar- 
ticle gave a distorted account of the 
affair, but there was no testimony 
that the evidence of the witness that 
the article published was not as he 
wrote it was not correct, the court 
properly excluded a copy of the news- 
paper containing the article, offered 
for the purpose of showing bias on 
the part of the witness and impeach- 
ing him. Vogel v. State, 119 N.W. 
190, 1388 Wis. 315. 

36. Ala—Wilkerson v. State, 37 
So. 265, 140 Ala. 165; McAdams’ v. 
State, 106 So. 622, 21 Ala.App. 193. 


Ark.—Campbell v. State, 273 S.W. 
1035, 169 Ark. 286. 
Ga.—Hayes v. State, 54 S.E. 809, 


126 Ga. 95. 


N.J.—State v. Rosa, 58 A. 1010, 71 
N.J.Law 316. 


Tex.—Watts v. State, 
381. 

Vt.—State v. Burpee, 25 A. 964, 65 
Vt..1,.36 Am:S-R. 775, ‘19 IGsRAY 145. 


37. Ala.—Houston y. State, 82 So. 
503, 203 Ala. 261; Titus v. State, 23 
Sonitont, AlasW6: Coplonyy, State, 
73 So. 225; 15 Ala.App. 83 ‘Ecert' den 
74 So. 1005, 199 Ala. 698]; White v. 
State, 68 So. 521, 12 Ala.App. 160; 
Nickerson v. State, 60 So. 446, 6 Ala. 
App. 27. 

Ark.—Stroud v. State, 275 S.W. 669, 
169 Ark. 348; Smith v. State, 94 S.W. 
918, 79 Ark. 25. 


Ga.—McCray v. State, 68 S.H. 62, 
134 Ga. 416, 20 Ann.Cas. 101. 


Pa.—Burke v. Kennedy, 133 A. 508, 


18 Tex.App. 


W.Va.—State v. Porter, 
386, 98 W.Va. 390. 


[a]. Indictment against defendant 
and witness jointly.—In a prosecu- 
tion for murder, an indictment where- 
in accused and a witness testifying 
for him were jointly charged with as- 
sault and battery upon the principal 
state’s witness, which assault was 
part of the same transaction as the 
alleged murder, was admissible to 
show interest of the witness, in that 
he was subject to trial on that in- 
dictment, and that the testimony 
which he gave in the murder case 
might benefit or injure him on his own 
trial. McCray. vy. State, 68 S'2 162: 
134 Ga. 416, 20 Ann.Cas. 101. 


38. Farkas v. U. S., 2 F.(2d) 644; 
People v. Blackwell, 253 P. 964, 81 
Vener 417; ‘Craft’ v. State, 3. Kan. 


127 _S.E, 


39. Capps v. Winchester, (Mo. 
App.) 286 S.W. 729. 
40. Ala.—Houston Biscuit Co. v. 


Dial, 33 So. 268, 135 Ala. 168. 


Cal.—People vy. Wong Chuey, 49 P. 
833, 117 Cal. 624. 


Mass.—Com. v. Min Sing, 88 N.E. 
918, 202 Mass. 121. 


Mo.—Carp v. Queens Ins. Co., 79 S. 
W. 757, 104 Mo.App. 502; Bates v. Hol- 
laday, 31 Mo.App. 162. 


N.Y.—Schultz v. Third Ave. R. Co., 
89 N.Y. 242 [rev 46 N.Y.Super. 211]. 


N.C.—State v. English, 159 S.E. 318, 
201 N:C. 295. 


Bia yepp tbe v. Deal, 98 P. 165, 52 Or. 


S.D.—State v. Smith, 183 N.W. 873, 
44 S.D. 305, 16 A.L.R. 982. 


Tex.—Missouri, etc., R. Co. v. Mc- 
Glamory, (Civ.App.) 34 S.W. 359 [rev 
on other grounds 35 S.W. 1058, 89 Tex. 
635]; Kendrick v. State, 274 S.W. 
619, 101 Tex.Cr. 158; Jones v. State, 
180 S.W. 669, 78 Tex.Cr. 137; Brown 
v. State, 160 S.W. 374, 72 Tex.Cr. 33; 
Burnaman v. State, 159 S.W. 244, 70 
Tex.Cr. 361, 46 L.R.A.N.S. 1001; Webb 
v. State, (Cr.) 58 S.W.i 82%) Simsiy, 
State, 44 S.W. 522, 38 Tex.Cr. 637; 


witness, and not the rights of plaintiff.** 
the impeached witness denies the attempt to inter- 
fere with other witnesses, he may be contradicted by 
such witnesses;*® but also he should be allowed to re- 
but such evidence by his explanation of his eon- 


Where 


[§ 1211] (8) Voluntary Attendance. It is ad- 
missible, as affecting the credibility of a witness, 
to show that he came from a distance without sub- 
pena to attend the investigation by.the grand jury,*? 
and that he attended the trial without a subpena.*® 


[§ 1212] (9) Statements after Testifying. 
ments of a witness out of court, after testifying, that 


he had testified falsely and had been hired to do so, 
may be proved in court to discredit his testimony.*® 


[§ 1213] (10) Discretion of Court.°° 
effect of evidence offered to show bias is to divert 
the attention of the jury by a collateral and subordi- 


State- 


Where the 


Clark v. State, (Cr.) 43 S.W. 522. 
Wis.—Martineau v. May, 18 Wis. 54. 


41. Scott v. State; 21 So. 425, 113 
Ala. 64; Hasty v. State, 100 So. 561, 
20 Ala.App. 9 [cert den 100 So. 562, 
211 Ala. 415];. State v. Cook, 88 P. 240, 
13 Idaho 45; State v. Koller, 105 N.W. 
391, 129 Iowa 111; Horsey v. C. E. 
Slayton & Co., 104 S.W. 503,.47 Tex. 
Civ.App. 212. ~ 


[a] Evidence bearing on intimida- 
tion.—- Where a witness who had been 
sworn and placed under the rule was 
assaulted by one of defendants, after 
which he left the state, it was error 
to exclude evidence as to whether de- 
fendant assaulted the witness in at- 
tempting to collect a debt or for the 
purpose of intimidating and driving 
him away, Such evidence being ma- 
terial to the question of defendant’s 


credibility. Horsey v. C. E. Slayton 
& Co., 104 S.W. 503, 47 Tex.Civ. App. 
2125 ‘ 

42. Fuller v. Fuller, 33 S.E. 865, 
108 Ga. 256. 

[a] Evidence of misconduct held 


inadmissible.—Testimony tending to 
show that a party had endeavored to 
suborn a witness is inadmissible in 
the absence of any proof showing that 
such improper conduct had relation to 
the case on trial. Fuller v. Fuller, 33 
S.E. 865, 108 Ga. 256. 


43. Goforth v. State, 63 So. 8, 183 
Ala. 66. 


'44, Torres v. Rubert, 6 Porto Rico 
Fed. 701. 


45. Clark v. State, (Tex.Cr.) 43 S. 
W. 522. 


46. Seeinfra § 1217. 


47. State v. Morris, 175 P. 668, 90 
Or. 60. 


48. Sylvester v. State, 35 So. 142, 
46 Fla. 166 (holding;that it might alse 
be shown that the fare of the witness 
was paid by the attorney of the party 
producing him); State v. Morris, 175 
P. 668, 90 Or. 60. 


432. McGinnis v. Grant, 42 Conn. 
ite 


50. Examination of impeaching 
witnesses see infra § 1214. 


For later cases, developments and changes in the law see Annotations, same title and section number. | 


} 


§§ 1213-1215] 


nate issue, even though the party offering it did not 
so intend, its admission must be left largely to the 
diseretion of the trial court,>! and its exclusion of 
cumulative evidence of the witness’ hostility,®? or its 
refusal to extend the inquiry beyond the desirable 
point,®* or its exclusion,®* or admission,®° of evidence 
objected to on the ground of remoteness to the is- 
sue of eredibility, is not error. 


{[§ 1214] e. Examination of Impeaching Witness- 
es.°° Statements of the impeaching witness which 
tend to show his bias or interest are admissible.*? 
How far and how long his examination shall be con- 
tinued lies within the discretion of the trial judge,°® 
and the exclusion of a question relating to a conver- 
sation which had already been made the subject of 
a lengthy cross-examination of the impeached wit- 
ness is not error;®® and, where the cross-examina- 
tion of the witness shows his prejudice, there is no 
abuse of discretion by the trial court in limiting the 
eross-examination of the impeaching witnesses.°° 
Where a witness denies declarations made by him out 
of court showing personal bias or feelings adverse 
to the party against whom he has testified, an in- 
quiry put to a contradicting witness need not embody 
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whether there is a warrant out for the 
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the exact statement, the making of which has been 
denied, but may be in any form proper to elicit the 
facts,°! although it must be in form to identify suffi- 
ciently the statement which the witness has denied 
making.®2 Facts which, if known to the witness 
whose credibility is attacked, would tend to show his 
bias or interest cannot be brought out in the exam- 
ination of the impeaching witness in the absence of 
such knowledge;°* but, where evidence from which 
such knowledge may be inferred is in the ease, it is 
error to exclude evidence of the impeaching fact,°* 
although such error is harmless if the witness’ rea- 
son for testifying, relied on for impeachment, is be- 
fore the jury in another form.®® 


[§ 1215] f. Sufficiency of Evidence. Evidence to 
show hostility on the part of a witness should be 
direct and positive,®® and evidence that is uncertain 
or remote will not justify an inference against the 
credibility of the witness.°7. Even though the evi- 
dence may have a tendency to show interest or bias, 
it does not necessarily establish its existence in a par- 
ticular case,®* nor deprive the impeached witness’ 
evidence of probative force,®® especially where it 


or interested by the fact that he wrote 


51. Com. v. Ezell, 61 A. 930, 212 Pa. 
293. 
52. People v. Deblen, 199 N.Y.S. | Peached, 


216 [aff 205 N.Y.S. 942, 209 App.Div. 
861]. 


53. Cal_Ash v. Soo Sing Lung, 
170 BP. 843, 177-Cal. 356. 


Kan.—Rowley v. Cosens, 264 P. 1036, 
125 Kan. 431. 


Minn.—State v. Hurst, 
680, 684, 153 Minn. 525. 


N.Y.—People v. Lustig, 99 N.E. 183, 
206 N.Y. 162. 


Vt.—State v. Long, 115 A. 734, 95 
Vt. 485; Dionne v. American Express 
Co.,b1.61; Az 5209) OLAV t) 521. 


“‘An inquiry along this line was col- 
lateral to the real issue and extended 
inquiry would tend to confuse and di- 
vert the jury from the real issue. In- 
quiry as to such collateral matters 
may be permitted to some extent, in 
the discretion of the trial court, to 
show interest of witnesses and some- 
times to explain their testimony. We 
think the court permitted as extended 
inquiry as was desirable.” State v. 
Hurst, supra. 


54 Carroll v. Boston Elevated Ry. 
Co., 86 N.E. 793, 200 Mass. 527; State 
v. Chin Ting, (R.I.) 136 A. 8. 


55. Bradford v. Boston & M. R. R., 
113 N.E. 1042, 225 Mass. 129. 


56. Discretion of court as to ad- 
missibility of evidence see supra § 
1213. : 

57. People v. Converse, 153 P. 734, 
28 Cal.App. 687. 

58. Smith v. 
ricane Isle Granite Co., 
112 Me. 297. 

59. Smith v. Booth Bros. & Hurri- 
cane Isle Granite Co., supra. 

60. State v. Steik, 296 P. 546, 161 
Wash. 194. 

61. Day v. 
(Mass.) 255. 


62. -Priori v: U; S., 6'F.€2d). 575. 


63. State v. Jellovich, 287 P. 3, 156 
Wash. 388. 


fa] Warrant out for arrest of wit- 
ness.—The sheriff. eannot be asked 


193. N.W. 


Booth Bros. & Hur- 
92 A. 103, 


Stickney, 14 Allen 


arrest of the witness, sought to be im- 
in the absence of evidence 
that such witness had knowledge of it 
when he testified.. State v. Jellovich, 
287 P. 3, 156 Wash. 388. 


64. People v. Lawson, 
149, 331 Ill. 380. 


fa] Promise of immunity.—Exclu- 
sion of the question whether the 
state’s attorney had promised im- 
munity or probation to counsel of an 
accomplice testifying for the people 
is error, where the accomplice had 
already testified that he expected a 
parole for testifying. People v. Law- 
son, 163 N.H. 149, 331 Ill. 380. 


65. People v. Lawson, supra. 


163 N.E. 


66. See supra § 1203. 
67. Inge v. Ellis, (La.App.) 144 So. 
625; Powers v. Rieser, 120 N.Y.S. 819 


[rev on other grounds 121 N,Y.S. 933]; 
State v. Chin Ting, (R.I.) 136 A. 8. 


[a] Jailing of witness.—Inference 
that a state’s witness testifies under 
duress is not warranted from her hav- 
ing been committed to jail, in default 
of recognizance to appear as a wit- 


Bere, State v. Chin Ting, (R.I.) 136 
[b] Reason for interest trivial.— 


That a witness testifying against de- 
fendant motorist collided with plain- 
tiff’s automobile at the same time de- 
fendant did is not ground for infer- 
ence against the credibility of the 
witness’ testimony, where the damage 
caused by the witness was trivial. 
Inge v. Ellis, (la.App.) 144 So. 625. 


[ec] That witness had business re- 
lations with another witness, who 
was interested in the result of the liti- 
gation, did not make the former an 
interested witness. Powers v. Rieser, 
120 N.Y.S. 819 [rev on other grounds 
121 IN.YeS., 933 1 


68. Idawa Gold Mining Co. v. Ca- 
hill, 52 F.(2d) 70; Ham v. State, 47 So. 
126, 156 Ala. 645; Jackson v. State, 97 
So. 260, 19 Ala.App. 339; Kammann 
v. People, 26 Ill.App. 48 [aff 16 N.E. 
661, 124 Ill. 481]. 


[a] Citizen’s interest in having 
laws enforced.—In a liquor prosecu- 
tion, the principal witness for the 
people was not shown to be biased 


to the W. C. T. U., telling them of the 
approaching session of the court, and 
that if they had any interest in this 
case they should attend to it; that he 
asked two or three persons what they 
knew of it; or by his answer to the 
question if his object was to make 
out a case for the people, namely: 
“Tf the evidence—yes, the same as any 
other person would; just that much 
interest ‘as a citizen. I have lived 
thirty years in this county and pro- 
pose to obey the law.’ Kammann v. 
People, 26 IllApp. 48 [aff 16 N.E. 661, 
124 Ill. 481]. 


{[b] Voting against candidate in 
election.—The mere fact that a wit- 
ness voted against a candidate in an 
election does not show that he is in- 
terested in a proceeding to contest 
such election. Ham vy. State, 47 So. 
126, 156 Ala. 645. 


[ec] Voluntary appearance.—That 
a witness had answered a subpcena 
served on him in another state does 
not show bias or prejudice. Jackson 
v. State, 97 So. 260, 19 Ala.App. 239. 


[d] Employment by plaintiff.—In- 
terest of a witness supposed to arise 
from his employment by plaintiff to 
reveal depredations of defendant re- 
moving gold ore from plaintiff's mine 
was insufficient to discredit witness. 
Idawa Gold Mining Co. v. Cahill, 52 
F.(2d) 70. 


69. U.S.—Idawa Gold Mining Co. v. 
Cahill, supra. 


Ark.—Condit v. State, 197 S.W. 579, 
130 Ark. 341. 


Kan.—Timma v. Timma, 82 P. 481, 
[2 Kan. 73. 


Porto Rico.—Hernandez v. Ameri- 
can R. Co., 18 Porto Rico 295. 


S.C.—State v. Batson, 93 S.E. 135, 
107 S.C. 460. 


[a] Voluntary appearance.—The 
fact that a witness voluntarily came 
from another jurisdiction and ap- 
peared and testified without process 
does not necessarily deprive his tes- 
timony of probative force. Timma v. 
Timma, 82 P. 481, 72 Kan. 73. 


[b] Conviction for illegal sale of 
liquor could be predicated on sole tes- 
timony of a detective specially em- 
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is consistent, rational, and probable;7° while in 
other cases a discrediting interest or bias is held 
to be sufficiently established by the evidence.*? Con- 
tradictory evidence of a witness’ 
the jury,’? but, where interest of a state’s witness is 
so far established as to cast doubt on the truth of his 
testimony, a conviction based on a finding of the 
jury that the testimony of the witness was shown 
beyond reasonable doubt to be true will be reversed.*? 


[§ 1216] 8. Rebuttal of Impeaching Evidence*+— 
a. In General. Where a witness has been attacked 
on the ground of his interest or bias, the party imtro- 
ducing him is entitled to introduce evidence tending 
te show the nature™® and extent’® of such interest 


ployed to convict accused of the sale. 
Condit v. State, 197 S.W. 579, 130 Ark. 


341; State v. Batson, 93 S.H. 135, 107 
S.C. 460. 

70. Idawa Gold Mining Co. v. Ca- 
hill, 52 F.(2d) 70; Hernandez v. 


American R. Co., 18 Porto Rico 295. 


71. People v. Worthington, 55 P. 
MgO Orbe oy OAl. Door 


[a] Im prosecution for homicide, a 
witness’ animus is sufficiently estab- 
lished by showing that he is a son of 
' deceased, and that he was an active 
participant in behalf of his father in 
a fight between the parties shortly 
preceding the homicide. People v. 
Worthington, 55 P. 396, 122 Cal. 583. 


72. See infra § 1218. 


73. Todd v. State, 246 P. 492, 34 
OK1.Cr. 256. 


74. Proof of statements consistent 
with testimony of witness impeached 
on ground of inconsistent or contra- 
dictory statements see infra § 1335. 


Reéxamination of witness as to his 
feelings see supra § 1199. 


75. People v. Johnson, 39 P. 622, 
106 Cal. 289; Peo. v. Wood, 94 N.E. 
638, 201 N.Y. 158. 


[a] Belief of witness in defend- 
ant’s innocence is admissible to show 
the nature of interest in rebuttal of 
evidence of activity in the defense to 
show the witness’ bias and interest. 
Pcie v. Johnson, 39 P. 622, 106 Cal. 
289. 


76. People v. Wenzel, 82 N.E. 130, 
189 N.Y. 275; Ward v. Brown, 44 S. 
WH, 488, 53 W.Va. 227. 


[a] Desire to convict guilty.— 
Where, on trial for murder, defend- 
ant’s attorney questioned a police of- 
ficer, witness for the state, as to his 
desire to see defendant convicted, it 
was proper for the prosecution to 
show that he had no interest other 
than that of a public officer anxious 
only to convict those who were guilty. 
People v. Wenzel, 82 N.E. 130, 189 N.Y. 
275. 


77. People v. Sandow, 
24 P.(2d) 521. 


78. Travelers’ Ins. Co. v. Sheppard, 
12 S.E. 18, 85 Ga.. 751; McLendon, v. 
State, 67 S.E. 846, 7 Ga.App. 687; 
Smith v. State, 66 S.E. 556, 7 Ga.App. 
252; People v. Milks, 74 N.Y.S. 1042, 
70 App.Div. 438, 16 N.Y.Cr. 387; Clapp 
v. Wilson, 5 Den. (N.Y.) 285; Ward vy. 
Brown, 44 S.E. 488, 53 W.Va. 227. 


[a] Denial of bias.—Where it has 
been attempted to show bias of a wit- 
ness in favor of the party for whom 
he testifies, such party may show that 
he and the witness are not on friendly 
terms. Clapp v. Wilson, 5 Den. (N.Y.) 
285. 


(Cal. App.) 
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interest is for 


clusion. 


[b] Denial of interest.—Where the 
jury in a prosecution for arson alleged 
to have been done through another 
person were fully aware that defend- 
ant and such other person were joint- 
ly indicted for the offense, and the lat- 
ter gave evidence which, if true, en- 
titled defendant to an acquittal, evi- 
dence that such person had been tried 
and acquitted was proper to show 
that such person’ had no personal in- 
terest in the matter, and that his testi- 
mony was not subject to the discredit- 
ing consideration of bias in that re- 
spect. People v. Milks, 74 N.Y.S. 1042, 
70 App.Div. 438, 16 N.Y.Cr. 387. 


79. Georgia Southern, ete., R. Co. 
v. Stanley, 57 S.E. 1042, 1 Ga.App. 
487; Lohman v. People, 1 N.Y. 379, 
4 How.Pr. 445, 49 Am.D. 340; Tomson 
v. Heidenheimer, 40 S.W. 425, 16 Tex. 
Civ.App. 114. 


{a] In suit against partnership, 
the witness who was formerly a part- 
ner may show the sale of his interest. 
Tomson v. Heidenheimer, 40 S.W. 425, 
16 Tex.Civ.App. 114. 


{b] In criminal prosecution.— 
Where the cross-examination of the 
principal witness for the people, in a 
criminal case, was conducted in a 
manner tending to impair her credi- 
bility, and to show that the prosecu- 
tion was the result of a conspiracy in 
which she was concerned, it was com- 
petent to sustain the witness, by 
showing that another person, to whom 
the facts had become professionally 
known, wrote to the public authorities, 
and was the cause of the prosecution 
being instituted. Lohman v. People, 
vee 379, 4 How.Pr. 445, 49 Am.D. 
340. 


80. Red v. State, 46 S.W. 408, 39 
Tex.Cr. 414. 


[a] Where, in homicide case, the 
grandfather of defendant’s wife, who 
was also the father of deceased, was 
an important witness for the state, 
and testified that he owned over four 
hundred acres of land, and that prior 
to the homicide he was intestate, this 
was too remote to show that the wit- 
ness entertained no ill will toward de- 
fendant, but, the evidence having been 
admitted, evidence on behalf of de- 
fendant, to show that subsequent to 
the homicide the witness had made 
a will disinheriting defendant’s wife, 
should have been allowed, although 
otherwise it would have been inadmis- 


sible. Red v. State, 46 S.W. 408, 39 
Tex.Cr. 414. 
81. State v. Oscar, 52 N.C. 305. 
{a] Friendliness after  fight.— 


Where the credit of a witness was im- 
peached on the ground of partiality 
toward accused, and, to rebut the im- 
putation, it was proved that the pris- 
oner and the witness had lately had a 
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or bias, or to explain or justify it,77 or to disprove 
its existence,?% and any fact which tends to show 
such lack of interest or bias is admissible in evi- 
dence.?® If evidence having no tendency to show bias 
or interest is improperly admitted, other evidence 
in rebuttal, although otherwise inadmissible, may 
also be admitted.*° Evidence to rebut an imputation 
of bias may in its turn be rebutted.*? 


[§ 1217] b. Rules Governing Admission and Ex- 
For purposes of rebuttal, circumstances 
may be shown to explain or otherwise negative the 
inferences of bias or interest arising from facts ad- 
mitted by the witness,8? or placed in evidence by 
the impeaching party,*® or to deny an alleged hostil- 


fight, it was competent for the state 
to show that next morning, after the 
act charged, the two were seen to- 
gether in a conversation that appeared 
to be friendly, and that without any 
preliminary inquiry of the witness as 
to the terms on which they stood to- 
ward each other. State v. Oscar, 52 
N;C: 1805. 


82. McCann v. State, 182 P. 96, 
20 Ariz. 489; People v. Wenzel, 82 N.E. 
130, 189) NOY: 275; > Griffin -v. “State, 
(Tex.Cr.) 61 S.W.(2d) 509. 


[a] Prejudice of eyewitness.— 
Where in a homicide case an eyewit- 
ness of the crime has admitted preju- 
dice against defendant, it may be 
shown that such prejudice is no more 
than would naturally exist in a person 
who saw the killing. People v. Wen- 
zel, 82 N.E:: 130,189 N.Y. 275. 


[b] Cause of ill feeling without 
details.—Where a witness against ac- 
cused testified that he had not been 
on good terms with accused recently, 
it is proper, for the purpose of ex- 
plaining bias or ill feeling, to inquire 
into the cause without going into de- 


tails. McCann v. State, 182 P. 96, 
20 Ariz. 489. 
83. U.S.—Harvey v. U.S., 23 F.(2d) 


561; Boykin v. U. S., 11 F.(2d) 484. 


Ala.—Patton v. State, 72 So. 401, 197 
Ala. 180; Jones v. State, 101 So. 331, 
20 Ala.App. 247; Crawley v. State, 79 
So. 804, 16 Ala.App. 545 [cert den 80 
So. 893, 202 Ala. 698]; Moore v. State, 
67 So. 789, 12 Ala.App. 248. 


Ark.—Stephens v. State, 284 S.w. 
17, 171 Ark. 271; Strong v. State, 109 
S.W. 536, 85 Ark. 536, 14 Ann.Cas, 229 
and note. 


Cal.—People v. Russo, (App.) 24 P. 
(2d) 580; Dameron v. Ansbro, 178 P. 
874, 39 Cal.App. 289. 


Colo.—Curtis v. Farrar, 211 P. 386, 
(2) Colo. 355. 


Ga.—-McLendon y. State, 67 S.E. 
846, 7 Ga.App. 687; Georgia S. & F. 
Ry. Co. v. Stanley, 57 S.H. 1042, 1 Ga. 
App. 487. 


Kan.—State v. Cruse, 212 P. 81, 112 
Kan. 486. 


Ky.—Pitman v. Drown, 195 S.W. 
815, 176 Ky. 268; City of Louisville 
v. Hehemann, 171 S.W. 165, 161 Ky. 
523, L.R.A.1915C 747. 


Mass.—Commonwealth vy. 
148 N.E. 110, 253“Mass. 545. 


N.M.—State v. Edmondson, 188 P. 
1099, 26 N.M. 14. 


N.Y.—People v. Wood, 94 N.E. 638, 
201 N.Y. 158. 


N.C.—Armfield v. Raleigh & S. Ry. 
Co., 77 S.E. 963, 162 N.C. 24. ;: 


S.C.—State v. Hester, 134 S.B. 885, 


Nason, 
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ity,** or corrupt or improper motive,®® it being within 
the discretion of the trial court to determine how far 
in detail such evidence in rebuttal shall be allowed to 
go,°® subject to limitation in case of abuse;§* but 
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facts unknown to the witness cannot be shown to neg- 


137 S.C. 145. 


Tex.—Joseph v. Puryear, (Civ.App.) 
273 S.W. 974; Hilley v. State, 289 S. 
W. 61, 105 Tex.Cr. 486; Hickey v. 
State,» 270. ‘S.W., 552, 99: Tex.Cr. .529; 
Yancy v. State, 199 S.W. 470, 82 Tex. 
Cr. 276; Word v. State, 179 S.W. 1175, 
78 Tex.Cr. 40; Edwards v. State, 172 
SW. 227, 75 Tex:Cr. 647; Brown. vy. 
State; 160 S.W. 374) 72 TexiCr: 33% 
Comegys v. State, 156 S.W. 642, 70 
Tex.Cr. 495; Ward.v. State, 159 S.W. 
272, 70 Tex.Cr. 393; Manley v. State, 
153 S.W. 1138, 69 Tex.Cr. 169; Hedrick 
v. State, 51 S.W. 252,40, Tex.Cr. 532. 


Vt.—Ronan v. J. G. Turnbull Co., 
131 A. 788, 99 Vt. 280. 


[a] Witness testifying in spite of 
threat.— Where defendant in a crim- 
inal prosecution has sought to dis- 
eredit a witness fon the state on the 
ground of bias, it may be shown in 
rebuttal that the witness had been 
told by some one that he had better 
not testify against defendant. Strong 
v. State, 109 S.W. 536, 85 Ark. 536, 14 
Ann.Cas. 229 and note. 


{b] Consistent prior statement.— 
A consistent statement, prior to facts 
said to indicate bias, interest, or cor- 
ruption, is admissible to explain away 
the force of impeaching evidence. 
Boykin v. U. S., 11 F.(2d) 484. 


[c] Testimony not voluntary.— 
Where accused attempted to show 
bias, redirect examination to prove 
that the witness was not biased, and 
that testimany before the grand jury 
was not voluntary, but in response to 
a subpcena, is permissible. Stephens 
Vv. State, 284°S:W. "1%, Fil Ark 277. 


[d] Relationship to defendants.— 
The state having by cross-examina- 
tion attempted to show unusual inter- 
est of certain witnesses in defendant's 
behalf, defendants could ask them, in 
rebuttal, as to relationship to defend- 
ants. Jones v. State, 101 So. 331, 20 
Ala.App. 247. 


[e] Cause of fight.—Where the de- 
fense on cross-examination of one of 
the state’s witnesses elicited the fact 
that such witness had had a fight with 
defendant, it was competent on redi- 
rect examination of such witness to 
show the cause of the fight, as bear- 
ing on the bias of the witness. State 
vy. Warren, 69 P. 679, 41 Or. 348. 


84 Com. v. Oakes, 72 N.E. 323, 187 
Mass. 90; Hickox v. State, 285 S.W. 
621, 104 Tex.Cr. 649; Cain v. State, 


153 S.W. 147, 68 Tex.Cr. 507. 


[a] Attempts to conciliate.—W here 
it has been sought to discredit a wit- 
ness on the ground of hostility to a 
party, attempts of such party to con- 
ciliate the witness may be shown. 
Com. v. Oakes, 72 N.E. 323, 187 Mass. 
90. 


85. Ala.—Payne v. Roy, 90 So. 605, 
206 Ala. 432; Western Ry. of Alabama 
vy. Turner, 54 So. 527, 170 Ala. 643; 
Mitchell v. State, 10 So. 518, 94 Ala. 
68; Sandlin v. State, (App.) 146 So. 
82; Fetner v. State, 113 So. 467, 22 
Ala.App. 128; Maxwell v. State, 67 So. 
W771, 12 Adla.App. 241. 


Cal.—People v. Ah Fat, 48 Cal. 61; 
Davis v. Tanner, 262 P. 1106, 88 Cal. 
App. 67; People v. Billings, 168 P. 396, 
34 Cal.App. 549. 


Mass.—Commonwealth v. 
148 N.E. 110, 252 Mass. 545. 


Mich.—Dupuis yv. Saginaw Valley 


Nason, 


Tract; Co, 
152. 


Mo.—State v. Stogsdill, 23 S.W.(2d) 
22, 324 Mo. 105; State v. Tippett, 296 
S.W. 132, 317 Mo. 319; State vy. Spaugh, 
98°S.W. 55, 200 Mo. 571. 


S.D.—In re Olson’s Estate, 223 N. 
W. 41, 54°S.D. 184. 


Tex.—Pruitt v. State, 25 S.W.(2d) 
870, 114 Tex.Cr. 281; Leahy v. State, 
13 (SiWaG2d) 874) 0 2k Pexser. 7 5.705 
Arnold v. State, 10 S.W.(2d) 102, 111 
Tex.Cr. 106; Stovall v. State, 283. S. 
W.. 850,.104 Tex.Cr. 210; Bullock v. 
State, 270 S.W. 1018, 99 Tex.Cr. 543; 
McCue vy. State, 170 S.W. 280, 75 Tex. 
Cr. 137, Ann.Cas.1918C 674; Kaufman 
v. State, 165 S.W. 193, 73 Tex.Cr. 454; 
Mercer y. State, 76 S.W. 469, 45 Tex. 
Cr. 460; Smith v. State, 68 S.W. 267, 
44 Tex.Cr. 53; Reese v. State, 68 S.W. 
283, 44 Tex.Cr. 34; Fretwell v. State, 
67 S.W. 1021, 43 Tex.Cr. 501. 


Vt.—State v. Fairbanks, 147 A. 682, 
102 Vt. 288. 


[a] Witness threatened or coerced. 
—wWhere it is claimed that a witness 
was influenced to testify falsely be- 
cause of fear of certain persons, it 
may be shown by such persons that 
they had not threatened the witness, 
or used any coercion to induce her to 
change her testimony. Smith v. State, 
68 S.W. 267, 44 Tex.Cr. 53. 


[b] Witness asked to change testi- 
mony.—Where counsel for accused 
asked a witness if he did not go to 
another witness to get him to change 
his testimony given before the coro- 
ner, and the witness testified that he 
went because he believed that the 
other witness had not told all he 
knew, accused could not complain of 
such explanation. Hedrick v. State, 
51 S.W. 252, 40 Tex.Cr. 532. 


[ce] Inducements to testify.—(1) 
Where it is shown that a party held 
out certain inducements to a witness 
in order to get him to testify, it may 
be shown in rebuttal that there was 
no attempt to influence the witness to 
testify falsely, and that the induce- 
ments held out did not affect his testi- 
mony. Dupuis v. Saginaw Valley 
Tract. Co, 109 N.W. 413, 146 Mich. 
151; Fretwell v. State, 67 S.W. 1021, 43 
Tex.Cr. 501. (2) Where an accomplice 
is shewn to have been promised im- 
munity if he would testify as to all 
he knew about the transaction, it may 
be shown that he had told the county 
attorney, sheriff, and deputy sheriff 
all about the whole transaction be- 
fore such promise was made. Reese 
v. State, 68 S.W. 283, 44 Tex.Cr. 34. 


[ad]. Payments to witness.—(1) 
Where it has been brought out that a 
witness for the state in a criminal 
case was paid a certain amount, in ex- 
cess of his legal fees, for his expenses 
in coming to court to testify, the state 
may show that such amount was paid 
by private citizens. Mercer v. State, 
76. S.W.., 469, 45 Tex.Cr. .460. (2) 
Where plaintiff had shown by defend- 
ant’s witness that defendant had paid 
the witness an amount in excess of 
the legal per diem, defendant should 
have been permitted to show by such 
witness that the amount so paid him 
merely reimbursed him for what he 
would have earned under his regular 
employment. Payne vy. Roy, 90 So. 
605, 206 Ala. 432. 


[e]. Witness under indictment.— 
Where, in a criminal case, it is 


109 N.W. 413, 146 Mich. 


[70 C.J.] 1007 


ative a motive on his part to testify falsely ;** nor 
does the witness’ unqualified admission of ill will 
open the door to proof of the reasons therefor,®® es-. 
pecially where such reasons involve other alleged 


brought out that a witness for the 
state has been indicted for the same 
offense with which defendant is charg- 
ed, it is competent for the state to 
rebut ‘the inference which might be 
drawn from the circumstance, by 
proof that the witness has not been 
induced by any promise to testify 
against defendant. Mitchell v. State, 
10 So. 518, 94 Ala. 68. 


{f] Witness placed in jaii—Where 
defendant on cross-examination of a 
witness elicited that the witness had 
been put in jail on the day the alleged 
offense was committed by defendant, 
and was released and again put in 
jail, when he gave a sworn statement, 
the purpose of defendant being to im- 
press the jury that the witness had 
been released provided he would tes- 
tify for the state, it was proper to 
permit the prosecuting attorney to re- 
but such charge by testifying as to 
why the witness was put in jail, and 
that no inducements were held out 
to him to get him to make the state- 


ments. State v. Spaugh, 98 S.W. 55, 
200 Mo. 571. 
{g] Westimony of recent fabrica- 


tion.—In a prosecution for homicide 
by setting a bomb, it was not error. 
to allow the state to show that its 
principal witness shortly after the ex- 
plosion had made statements to the 
same effect as he made on trial, where 
accused had attempted to show that 
such testimony was the creature of 
corruption and of recent fabrication. 
People v. Billings, 168 P. 396, 34 Cal. 
App. 549. 

[h] Subornation of perjury.— 
Where it has been attempted to show 
that a witness was suborned, and has 
been paid for his testimony, evidence 
as to the good character of the wit- 
ness for truth and veracity is admis- 
sible in rebuttal. People v. Ah Fat, 
48 Cal. 61. 


86. Rowley v. Cosens, 264 P. 1036, 
125 Kan. 431; Com. v. Jennings, 107 
Mass. 488; State v. Townley, 182 N. 
W. 773, 149 Minn. 5,17 A.L.R. 253. 


[a] Particulars of quarrel.—Where 
a party gives evidence of a quarrel 
between himself and the witness for 
the purpose of affecting the credit of 
the latter, it is within the discretion 
of the presiding judge how far to al- 
low the other party to show the na- 
ture and particulars of the quarrel. 
Com. v. Jennings, 107 Mass. 488. 


87. Eppison v. State, 198 S.W. 948, 
82 Tex.Cr. 364. 


88. McQuillan vy. Willimantic Elec- 
tric Light Co., 40 A. 928, 70 Conn. 715. 


[a] Igmorance of defendant’s in- 
surance.—In an action for injury to 
an employee, evidence that defendant 
was protected by insurance against 
loss from any such injuries was not 
admissible to show that a witness for 
defendant had no motive to testify 
untruthfully, where such witness was 
not shown to have known of the in- 
surance. McQuillan v. Willimantic 
piece k Light Co., 40 A. 928, 70 Conn. 


89. Sneed v. State, 14 P.(2d) 248, 
40 Ariz. 441; Roark v. Commonwealth, 
268 S.W. 297, 206 Ky. 618; Thomas vy. 
Spiers, 237 P. 238, 65 Utah 256. See 
State v. Simmons, (Mo.) 58 S.W.(2d)} 
302 (holding that, where the hostility 
and reason therefor have been admit- 
ted by the witness, it is not prejudi- 
cial error to refuse to ailow a ques- 
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offenses outside the issue,®® although reasons are ad- 
mitted where they were first inquired into on eross- 
examination,®! or to rebut inferences of ill will from 
admitted facts,®? and where the admission of ill will 
is qualified, the impeaching party may give testimony 
tending to show affirmative acts or declarations of 
hostility on the part of the witness,®* but not the 
party’s version of the affair causing the hostility by 
testifying to his own declarations and mental opera- 
tions;®* nor may questions be asked which preju- 
dice the impeaching party and are not limited to the 
issue of the witness’ credibility,?® or which do not 
have any tendency to rebut the inference of the wit- 


WITNESSES 


ness’ bias or interest,°® or which are not properly 


tion to another witness why the hos- 
tility existed). 


90. Sneed v. State, 14 P.(2d) 248, 
40 Ariz. 441; Roark v. Commonwealth, 
268 S.W. 297, 206 Ky. 618. 


91. State v. Townley, 182 N.W. 773, 
149 Minn. 5,17 A.L.R. 253. 


92. See cases supra note 82. 


93. ~Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [reh den 91 N.E. 1119, 
197 N.Y. 614]. 


94. Potter v. Browne, supra. 


95. State vi Youngs, 108) A..215, 103 
IN Spat tle ROSIN ad [Ai ne AO 


fa] As to whether indictment of 
witness was not jointly with accused. 
—Where accused in a manslaughter 
case asked the witness for the state 
only as to an indictment against him 
and a promise of immunity, it was not 
competent for the state, on redirect 
examination claimed to be material 
as explaining alleged bias of the wit- 
ness, to ask if the indictment was 
not jointly with accused, and was not 
for the crime of abortion on the de- 
ceased, aS such inquiry, if proper, 
should have been limited to the wit- 
ness’ relation to it. State v. Young, 
108 A. 215, 103 A. 178, 93 N.J.Law 396. 


96. Jefferson v. Republic Iron & 
Steel Co., 93 So. 890, 208 Ala. 143; 
Nadler v. Willen, 190 N.Y.S. 577. 


[a] Settlement of other suit grow- 
ing out of other transaction.—In a 
miner’s action for personal injuries 
sustained by explosion of alleged de- 
fective dynamite, where evidence had 
been admitted on cross-examination 
that a witness for plaintiff had a suit 
pending against the explosives com- 
pany which had furnished the defec- 
tive dynamite, it was not error to ex- 
clude evidence on redirect examina- 
tion as to whether the witness had 
made a settlement with the company. 
Jefferson v. Republic Iron & Steel Co., 
93 So. 890, 208 Ala. 1438. 


97. National Fuel Co. v. Maccia, 
139 P. 22, 25 Colo.App. 441. 


[a] Fixing time of corroborating 
statement.—Question in rebuttal of 
evidence of bias was held properly ex- 
cluded where it called for a statement 
without fixing the time when the 
statement was made which was mate- 
rial. National Fuel Co. v. Maccia, 139 
P. 22, 25 Colo.App. 441. 


98. State v. Young, 103 A. 173, 108 
A. 215, 93 N.J.Law 396. 


95. Takey v. State, 89 So. 605, 206 
Ala. 180. 
[a] As to whether prejudice not 


denied caused bias.—Where sheriff 
testified as witness for the state, and 
did not deny that he had said he would 
like to have a rope around defend- 
ant’s neck, it was error, on redirect 


examination, to overrule an objection 
to the question: “You speak of not 
feeling as good toward Mr. L. (de- 
fendant). Your feeling is not such as 
would cause you to bias your testi- 
mony ?’’—sinece such question was an 
invasion of the province of the jury 
to determine to what degree the feel- 
ing of the witness had affected his 
testimony. Lakey v. State, 89 So. 605, 
206 Ala. 180. 


1. Smith ‘Vi State, 
Ga.App. 252. 


2. U.S.—The Elizabeth M. Baker, 3 
F.Suppl. 977; The Charles H. Trickey, 
66 F. 1020, 14 C.C.A. 225; Laing Vv. The 
G. L. Buckman, 14 F.Cas.No. 7,988. 


Cal.—Ripperdan v. Weldy, 87 P. 276, 
149 Cal. 667; Vitelli v. Minutoli, 4 P. 
(2d) 818, 118 Cal.App. 120; Alper v. 
Tormey, 93 P.402, 7 Cal.App. 8. 


gaeer sans v. Williams, 39 Ga. 

Tll.—Wetzel v. Firebaugh, 95 N.E. 
1085, 251 Ill. 190; Nortrup v. Cohen, 
152 Il1l.App. 119. 


Iowa.—Cort v. Benson, 
419, 159 Iowa 218. 


Me.—Berry v. McDougall, 
187, 123 Me. 556. 
N.Y.—Calver vy. Crowell, 207 N.Y.S. 
96, 211 App.Div. 199; Susquehanna 
Silk Mills v. Jacobson, 173 N.Y.S. 271, 
185 App.Div. 378; In re Thompson, 
147 N.Y.S. 157, 85 Misc. 291. 


N.C.—In re awona Will, 
977, 163 N.C. 46 


Oia Sdpahe te Co. v. McGarry, 2 
Ohio Dec. 116, 1 West.L.Month. 406. 


Tex.—Brown v. McKinney, (Civ. 
App.) 208 S.W. 565; Beene v. Rotan 
Grocery Co., (Civ.-App.) 110 S.W. 162. 


Va.—Culpepper v. Robie, 154 S.E. 
687, 155 Va. 64. 


Wash.—Union Inv. Co. v. Rosen- 
zweig, 1389 P. 874, 79 Wash. 112. 


Ont.—Bateman vy. County of Middle- 
sex, 27 Ont.L. 122, 3 Ont.W.N. 1541, 22 
Ont.W.R. 685, 6 Dom.L.R. 533. 


[a] Where opinion of medical ex- 
pert is made up from a prejudicial 
view and for a predetermined purpose, 
then the ordinary rule of law with 
reference to the effect of interest on 
credibility should be applied with spe- 
cial force, aS such opinion evidence 
presents an unsafe criterion on which 
to found a judgment, and such testi- 
mony is worthless and dangerous, it 
being impossible for the layman in 
its analysis to distinguish the true 
from the untrue. In re American 
Board of Com’rs for Foreign Missions, 
66 A. 215, 102 Me. 72; In re Chandler’s 
Will, 66 A. 215, 102 Me. 72. 


3. Lawrence vy. Metropolitan St. 
nn Co. 99 NoY.S. (8b) did, App. Div, 


66 FS bon. 


140 N.W. 


122 A. 


79 S.E. 
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framed,®’ or are leading ;°® or call for answers which 
invade the province of the jury;®® but information, 
conversation, and similar evidence pertinent to ex- 
plain conduct or ascertain motive are not subject to 
the rule excluding hearsay evidence.* 


[§ 1218] 9. Effect of Showing of Interest or Bias. 
Although, other things being equal, the testimony of 
disinterested witnesses should have greater weight 
than that of interested witnesses,” there is no legal 
presumption favoring the disinterested over the in- 
terested witness,’? and a showing of interest or bias on 
the part of a witness does not require that his tes- 
timony be rejected,* especially where his testimony 


* 


[a] Instructions.—(1) A charge 
that an interested witness will not 
usually be as honest and candid as one 
not interested is improper, it being 
not a legal presumption but matter 
of fact of which the jury are exclu- 
sive judges. Royal Ins. Co. v. Crow- 
ell, 77 Ill.App. 544; Williams v. John 
Davis Co., 54 Ill.App. 198; Veatch v. 
State, 56 Ind. 584, 26 Am.R. 44; Greer 
v. State, 53 Ind. 420; Carver v. Lou- 
thain, 38 Ind. 530. (2) A court has 
no right to instruct a jury. or suggest 
to them, that servants or agents of 
a party, who are called as witnesses, 
have any such interest as affects their 
testimony, there being no legal pre- 
sumption against it. Marquette, etc., 
R. Co. v. Kirkwood, 7 N.W. 209, 45 
Mich. 51, 40 Am.R. 453. 


4 U.S.—Penn Oil Co. v. Vacuum 
Oil Co., 48 F.(2d) 1008. 


Ala.—Grayson v. State, 50 So. 349, 
162 Ala. 83; Jones v. State, 126 So. 
178, 23 Ala.App. 395% 


Cal.—People v. Phillips, 8 P.(2d) 
228, 120 Cal.App. 644; Monnette v. Ti- 
tle Insurance & Trust Co., 290 P. 668, 
LOVCabAppssiss 


Del.—Coca-Cola Co. v. Loft, Ince., 
167 A. 900, 19 Del.Ch. 292. 


Ga.—Neill v. Hill, 123 S.E. 30, 32 
Ga.App. 381; Clark v. State, 63 S.E. 
606, 5 Ga.App. 605. 


Idaho.—Baggett v. Pace, 10 P.(2d) 
301, 51 Idaho 694. 


Ill.— Christiansen v. William Gra- 
ver Tank Works, 79 N.E. 97, 223 Ill. 
142 [aff 126 Ill.App. 86]; North Chi- 
cago St. R. Co. v. Anderson, 52 N.E. 
21, 176 Ill. 635 [aff 70 Dll. App. 336]; 
Riesen v. Riesen, 148 Ill.App. 460. 


Iowa.—Leighton v. Leighton, 194 N. 
W. 276, 196 lowa.1191; State v. Far- 
rell, 48 N.W. 940, 82 Iowa 553; Dick- 
canen v. Bentley, 45 N.W. 903, 80 Iowa 


Ky.—Brandenburg Vv. Common- 
wealth, 276 S.W. 137, 210 Ky. 444. 


La.—Hower v. Missouri Pac. R. Co., 
144 So. 780; Henderson y. Missouri 
Pae. R. Co.,, 131, So. 586, 15-La.App. 
196; Mathes v. Metairie Ridge Nurs- 
ery Co.,.8 La.App. 275. 


Md.—Rippelmeyer vy. P. Hanson 
Hess Mfg. Co., 45 A. 529, 90 Md. 386. 


Mass.—-Com. v. Putnam, 2 Allen, 301. 


Mich.—Penczak vy. Penezak, 213 N- 
W. 117, 238 Michy,.97. 


N.J.—State v. Middleton, 143 A. 920, 
105 N.J.Law 252 [aff 139 A. 427,'5 N. 
J.Mise. 1022]. 


N.Y.—Coutant v. Mason, 116 N.E. 
866, 221 N.Y. 49; Van Nostrand ‘v. 
Hubbard, 54 N.Y.S. 739, 35 App.Div. 
201; Durkee v. Delaware, ete., Canal 
Co., 84 N.Y.S. 978, 88 Hun 471; City 
of New York v, Gurowitz, 138 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been corroborated,® or is uncontradicted ;® but 
it can be used only to diseredit him,’ and it does not, 


616, 78 Mise. 511; Newton v. Pope, 1 


Cow. 109 


N.D.—State v. Winbauer, 128 N.W. 
679, 21 N.D. 70, Ann.Cas.1913B 564. 


Or.—In re Miller’s Will, 90 P. 1002, 
49 Or. 452, 124 Am.S.R. 1051, 14 Ann. 
Cas: 277. 


Pa.—In re Gangwere’s 
Pan 417.53 Am. D. 554: 


Tex.—Western Shoe Co. v. Amarillo 
Nat. Bank, (Civ.App.) 42 S.W.(2d) 469; 
San Jacinto Rice Co. v. Ulrich, (Civ. 
App.) 214 S.W. 777; Malone v. Nation- 
al Bank of Commerce of Kansas City, 
Mo., (Civ.App.) 162 S.W. 369. 


[a] Yestimony impeaching charac- 
ter of accused cannot be stricken out 
because the cross-examination of the 
witnesses shows that they are inter- 
ested in the prosecution. State v. 
Farrell, 48 N.W. 940, 82 Iowa 5538. 


[b] Showing of interest or bias 
goes only to credibility of the witness, 
not his competency. Bush v. ee Ty 
187 P. 528, 68 Colo. 75. 


5. U.S.—U. S. 
McGowan, 2 F.Suppl. 
(2d) 955]. 


Ill.— Hansell v. Erickson, 28 Ill. 257. 


Iowa.—Leighton vy. Leighton, 194 
N.W. 276, 196 Iowa 1191. 


Neb.—Bosler v. Modern Woodmen 
of America, 160 N.W. 966, 100 Neb. 
570, L.R.A. 1917C 195. 


Tex.—Gulf, C. & S. F. Ry. Co. v. 
Leatherbury, (Civ-App.) 259 S.W. 598 
[cert den 44 S.Ct. 636, 265 U.S. 594, 68 
L.Ed. 1197]. 


6. Epremiam v. Ward, 169 F. 691; 
Canada Grand Trunk Line y. Cobleigh, 
78 F. 786; Kearney v. New York, 92 N. 
Y. 621; Brooklyn R. Co. v. Strong, 75 
N.Y. 592; Elwood v. Western Union 
Tel. Co., 45 N.Y..549, 6 Am.R. 140; Van 
Nostrand vy. Hubbard, 54 N.Y.S. 739, 35 
App.Div. 201; Van Mater v. Burns, 27 
N.Y.S: 624, 76 Hun 4; Goldsmith v. 
Coverly, 27 N.Y.S. 116, 75 Hun- 50, 31 
Abb.N.Cas. 153; Rumsey v. Boutwell, 
15 N.Y.S. 765, 61 Hun 168; Nicholson 
v. Conner, 8 Daly 215; Corotinsky v. 
Maimin, 76 N.Y.S. 924, 37 Misc. 777; 
Gair v. Cohen, 56 N.Y.S. 180, 26 Misc. 
802; Gorman v. Williams, 56 N.Y.S. 
1031, 26 Misc. 777; Irwin v. Metropoli- 
tan St. R. Co.,.54 N.Y.S. 195, 25 Mise. 
192; Lowey vy. Fidelity Printing Co., 
38 N.Y.S. 771, 16 Misc. 551; Matter of 
Dimock, 32 N.Y.S. 927, 11 Misc. 616, 
24 N.Y.Civ.Proc. 320; Riche v. Martin, 
20 N.Y.S. 693, 1 Misc. 286; McLaugh- 
lin y. O’Toole, 20 N.Y.S. 6538, 1. Misc. 
173; Brown v. Sullivan, 20 N.Y.S. 634, 
1 Misc. 164; McManus v. Woolverton, 
19 N.Y.S. 547; A. B. Cleveland Co. v. 
A.C. Nellis Co., 18 N.Y.S. 450; Burt v. 


+ 
Estate, 14 


ex rel. Charley v. 
426 [aff 62 F. 


Oneida Community, 16 N.Y.S. 304; 
Wolf v. Farley, 16 N.Y.S. 169; Auer- 
bach v. Peetsch, 15 N.Y.S. 104; Ract 
v. Duviard-Dime, 4 N.Y.S. 161; Benn 


v. Security Realty & Development Co., 
(Tex.Civ.App.) 54 S.W.(2d) 146; Beene 
& Trotter v. Rotan Grocery Co., (Tex. 
Civ.App.) 110 S.W. 162. 


[a] Testimony of persons who 
have interest in fixing liability of one 
of the parties to an action cannot be 
disregarded by reason of the fact that 
the death of an agent of such party 
prevents the contradiction of the tes- 
timony of such witness. Mahlstedt v. 
Ideal Lighting Co., 193 Ill.App. 91 [aff 
110 N.B. 795, 271 Ill. 154]. 


7. People v. Kaufman, 193 P. 953, 
49 Cal.App. 570; Hendrickson v. Com- 
monwealth, 282 S.W. 1060, 214 Ky. 


[70 C. J.—64] 


WITNESSES 


228; Hunter v. Commonwealth, 271 S. 

W. 559, 208 Ky. 466; Little v. Com- 

monwealth, 197 S.W. 514, 177 Ky. 24; 

pears v. Krantz, 215 N.W. 157, 55 N.D. 
oO. 


8. Ga.—Skipper v. State, 59 Ga. 63. 
Ind.—Pratt v. State, 56 Ind. 179. 


Mo.—Monroe v. United Rys. Co., 133 
S.W. 645, 154 Mo.App. 39. 


N.Y.—In re Kiltz’s Will, 211 N.Y.S. 
450, 125 Misc. 475. 


Or.—Tate v. Emery, 
139 Or. 214. 


Porto Rico.—Zalduondo vy. ‘Sanchez, 
15 Porto Rico 216. 


[a] Where testimony of interested 
witness is full and direct.—Where the 
witnesses testifying to the forgery or 
falsity of a certificate of acknowlédg- 
ment to a deed are interested, their 
testimony will be carefully scruti- 
nized; and, if it is full and direct, it 
is entitled to the same credit which 
would be given to the evidence of wit- 
nesses not interested. Freeman v. 
Blount, 55 So. 293, 172 Ala. 655. 


9. U.S.—In re Jew Wong Loy, 91 F. 
241. 


Cal.—People y. Ferello, 268 P. 915, 
92 Cal.App. 683. 


Ind.—National City Bank v. Kirk, 
134 NiH. 772, 85 Ind.App. 120. 


Ky.—Schuster v. Commonwealth, 22 
S.W.(2d) 586, 232 Ky. 171; Brown v. 
Com., 17 S:W. 220, 18 Ky.L. 372. 


Mass.—Com. v. Putnam, 2 Allen 301. 


N.Y.—People v. Gerdvine, 104 N.E. 
129, 210 N.Y. 184; Canajoharie Nat. 
Bank vy. Diefendorf, 25 N.E. 402, 123 
N.Y. 191, 10 L.R.A, 676; Hunter v. 
Wetsell, 84 N.Y. 549, 88 Am.-R. 544; 
Elwood v. Western Union Tel. Co., 45 
N.Y. 549, 6 Am.R. 140; O’Flaherty v. 
Nassau Electric R. Co., 54 N.Y.S. 96, 
34 App.Div. 74 [aff 59 N.E. 1128, 165 
N.Y. 624]; Joyce v. Rome, etc., R. Co., 
36 N.Y-S: 731, 92, Hun 109; Wilcox v. 
Nelleck, s6. Nays, sooc;, o2 bul seas 
Scherer v. Holly Mfg. Co., 33 N.Y.S. 
205, 86 Hun 41; Halsey v. Hart, 32 N. 
Y.S. 665, 85 Hun 47; Hoos v. Hemp- 
stead, 32 N.Y.S. 556, 84 Hun 171; Pel- 
ly v. Onderdonk, 15 N.Y.S. 915, 61 Hun 
317; Roseberry v. Nixon, 11 N.Y.S. 
523, 58 Hun 122; Posthoff v. Schreiber, 
47 Hun 598; Keller v. West, etc., Mtg. 
Co., 39 Hun 355; Michigan Carbon 
Works v. Schad, 38 Hun 77; Wheeler 
v. King, 35 Hun 103; Mather v. Par- 
sons, 32 Hun 343; Tolman v. Syracuse, 
ete:,, R, ‘Co,, 31 Hun 39924 Walliams jv- 
Gillies, 28 Hun 176; Pease y. Barnett, 
27 Hun 379; Sherman vy. Inman Steam- 
ship Co., 26 Hun 113; Sheridan v. New 
York, 8 Hun 428; Gilmore v. Ham, 10 
N.Y.S. 48, 5 Silv.Sup. 590; Mackey v. 
Webb, 6 N.Y.S. 795, 2 Silv.Sup. 422; 
Cleveland v. New Jersey Steamboat 
Co., 7 N.Y.S. 28, 2 Silv.Sup. 96; Roll- 
wagen v. Rollwagen, 5 Thomps.&C. 
415; Metropolitan Hl. R. Co. v. Man- 
hattan El. R. Co., 11 Daly 526, 14 Abb. 
N.Cas. 299; Lesser v. Wunder, 9 Daly 
73; Marsh v. Richer, 125 N.Y.S. 245, 
68 Mise. 589; Carrere v. Dun, 57 N.Y. 
S. 82, 26 Mise. 719; Universal Bag. Co. 
v. Fensley, 42 N.Y.S. 776, 18 Misc. 
411; Skinner Engine Co. v. Old Staten 
Island Dyeing Establishment, 33 4 
Y.S. 82, 12 Mise. 74; Haas v. Green, 27 
N.Y.S. 347, 7 Misc. 178; Wennerstrom 
v. Kelly, 27 N:Y.S. 326, 7 Mise} 174. 
Schumacher v. Waring, 27 N.Y.S. 325, 
7 Misc. 162; Kinnear v. Powell, 23 N. 
¥.S. 182, 3 Mise. 453;° De Cernea v. 
Cornell, 23 N.YJSt 941, 3 Mise; 1244; 


9 P.(2d) 136, 


[70 C.J.] 1009 


as a matter of law, necessarily even discredit him,* 
his credibility still being a question for the jury,® who 


Van Doren v. Jelliffe, 20 N.Y.S. 636, 
1 Mise. 863; Davey v. Lohrmann, 20 
N.Y.S. 675, 1 Mise. 320; Thorman v. 
Polya, 20 N.Y.S. 689, 1 Mise. 178; Corn 
v. Rosenthal, 20 N-Y.S. 632, 1 Misc. 
169; Van Houten vy. Fleischman, 20 N. 
Y.S. 643, 1 Mise. 133; Lamb v. Hirsch- 
berg, 20 N.Y.S. 678, 1 Misc. 109; Cros- 
by v. Delaware, ete., Cana] Co., 21 N. 
Y.S. 85; Wiel v. Wright, 8 N.Y.S. 778; 
Crouse vy. Rowley, 3 N.Y.S. 865; Sack- 
ett v. Breen, 3 N.Y.S. 475; Merchant 
v. Jordan, 3 N.Y.S. 469; Ashley v. 
Kinnan, 2 N.Y.S. 576; Richards v. 
Derrick, 2 N.Y.S. 32; Taylor v. Bal- 
lard, 1 N.Y¥.S. 885; Griswold v. 
Learned, 9 N.Y.St. 245; Moody v. Pell, 
2 Abb.N.Cas. 277; Hodge v. Buffalo, 1 
Abb.N.Cas. 360, Sheld. 421. 


8.C.—Kinloch y. Palmer, 
216. 


Tex.—Searcy v. Bailey & Guest, 
(Civ.App.) 263 S.W. 630. 


Wash.—Griffin vy. Smith, 232 P. 929, 
132 Wash. 624. 


[a] Rule that credibility of inter- 
ested witness is for jury has been ap- 
plied to testimony of: (1) Defendant 
in action to recover money alleged to 
have been collected by defendants for 
plaintiff and withheld, accounting for 
amounts represented by fictitious en- 
try and cash on hand as shown by 
balancing defendant’s books. Saranac, 
ete., R. Co. v. Arnold, 60 N.E. 647, 167 
N.Y. 374. (2) Track walker in person- 
al injury case that he performed his 
duty to the best of his ability. Volk- 
mar v. Manhattan R. Co., 31 N.E. 870, 
134 N.Y. 422, 30 Am.S.R. 631. (3) 
Cashier of plaintiff bank in action on 
notes, to effect that he took them in 
ordinary course of business and had 
no notice of consideration for notes. 
Canajoharie Nat. Bank v. Diefendorf, 
25 N.W 402,123 IN: Y.*200, 10 eaRTAS 
681. (4) Plaintiff that deed was in 
fact a mortgage, in action for dam- 
ages for erection of unlawful railroad 
structure. Dean v. Metropolitan El. 
Ria Corpi23 sN eH. 905400) Od INMYeo DOE 
(5) Interested witness in mortgage 
foreclosure suit. Munoz v- Wilson, 18 
N.E. 855, 111 N.Y. 300. (6) Lock ten- 
der, in action for damages resulting 
from break in canal, that he closed 
certain paddles at a certain time and 
did not open them thereafter. Sipple 
v. State, 1 N.E. 892, 99 N.Y. 290, 16 
Abb.N.Cas. 434. (7) Drug clerk in ac- 
tion to recover for negligence in sale 
of drugs. Wohlfahrt v. New York, 92 
INGY.. 49/7; 2), Abb IN Cac des. (8) 
Plaintiff and his son as to purchase 
of personalty by former from latter, 
in action to recover the same. Gilder- 
sleeve v: Landon, 73 N.Y. 610. (9) 
Plaintiff's employees, in action to re- 
cover loan, that nothing was taken 
from borrower to evidence loan. Wal- 
baum v. Heaney, 93 N.Y.S. 640, 104 
App.Div. 415. (10) General baggage 
agent and subordinate, in action for 
loss of trunk, as to posting notices 
containing exemptions from liability. 
Williams v. New Jersey Cent. R. Co., 
88 N.Y.S. 434, 93 App.Div. 587: (11) 
Parties to action on bond. Burt v. 
Quackenbush, 75 N.Y.S. 1031, 72 App. 
Div. 549. (12) Defendant in penal ac- 
tion for unlawful possession and use 
of milk can, as to time or manner in 
which he came into possession. Bell 
v. Gibson, 75 N-Y.S. 753, 71 App.Div. 
474. (13) Plaintiff, in action to estab- 
lish a trust, as to execution of instru- 
ment by which trust was alleged to 
have been created. Hickok v. Bunt- 
ing, 73’ N.Y-S. 967, 67 “App. Div.'"563. 
(14) Defendant and his employee, in 
action for injuries to saddle horse re- 
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are to determine how far, if at all, his statements 
have been colored by reason of such matters,'® and 


sulting from stumbling over chain by 
which cow was tethered, to effect that 
they did not thus tether cow. Gul- 
liver v. Blauvelt, 43 N.Y.S. 935, 14 
App.Div. 525. (15) Maker of note and 
bank clerk relative to transaction 
whereby such note, having been dis- 
ccunted by bank, was taken up by a 
firm note. Becker v. Fischer, 43 N. 
Y.S. 685, 13 App.Div. 561. (16) Plain- 
tiff. Gardenier v. Bulger, 43 N-Y.S. 
1154, 12 App.Div. 623. (17) Railroad 
employee, in action for killing horses, 
that he had put bars up before acci- 
dent so that sufficient time had not 
elapsed thereafter to give company 
eonstructive notice that they were 
down. Connolly v. Central Vermont 
R. Co., 38 N.¥:S. 587, 4 App.Div. 225. 
(18) Defendant’s wife, in action to re- 
cover on sale of goods, to effect that 
all money paid had not been credited 
on account. Slattery v. Haskin, 37 N. 
Y.S. 1061, 3 App.Div. 50. (19) Credi- 
tors accepting deed of trust in action 
questioning validity of assignment, 
denying knowledge of fraud. Sonnen- 
theil v. Moerlein Brewing Co., 19 S. 
Ct. 288, 172 U.S. 401, 43 L.Hd. 495. 
(20) Chinese person, arrested for de- 
portation, concerning passport. U.S. 
v. Sing Lee, 125 F. 628. (21) Parties 
that suit on bond coupons was not col- 
lusive. Chandler v. Attica, 22 F. 647. 
(22) Defendant’s employees, in action 
by passenger for injuries by reason of 
explosion of boiler, that due care was 
exercised. Robinson v. New York 
Cent., etc., R. Co., 9 F. 878. 


10. Ala.—Feore v. Trammel, 
So. 529, 212 Ala. 325. 


Cal.—Wolf v. Donahue, 273 P. 547, 
206 Cal. 213; Moss v. Chronicle Pub. 
Co., 258 P. 88, 201 Cal. 610. 


Ga.—Skipper v. State, 59 Ga. 63; 
Hardee y. Williams, 30 Ga. 921. 


Ill.—North Chicago St. R. Co. v. An- 
derson, 52 N.B. 21, 176 Ill. 635 [aff 70 
Tll.App. 336]. See Avery Scale Co. v. 
Gottfried Brewing Co., 189 Ill. App. 430. 


Iowa.—Charles. v. Hart, 182 N.W. 
668, 191 Iowa 418. 


Ky.—Hicks v. Oak’s Adm’r, 24 S.W. 
(2d) 917, 233 Ky. 27. 


La.—State v. Adams, 
620. 


Mich.—Schiessler v. Pierce, 195 N. 
W. 804, 225 Mich. 91; Kane v. Detroit 
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14 La.Ann. 


Life Ins. Co., 183 N.W. 38, 214 Mich. 


329. 


Miss.—McHenry v. State, 80 So. 763, 
119 Miss. 289. 


Mo.—Brown v. Forrester & Nace 
Box Co., 243 S.W. 330; Meffert v. 
Lawson, 233 S.W. 31, 289 Mo. 337; 
Baird v. Wilks, (App.) 218 S.W. 918. 


N.Y.—Elwood v. Western Union Tel. 
Co., 45 N.Y. 549, 6 Am.R. 140; Chester 
v. Jumel, 5 N.Y.S. 822, 2 Silv.Sup. 182; 
In re Stegman’s Will, 234 N.Y.S. 239, 
133 Mise. 745 [aff 235 N.Y.S. 890, 227 
App.Div. 647]; United Traction Co. v. 
Monohan, 190 N.Y.S. 425, 116 Misc. 
609; Uransky v. Dry-Dock, etc., R. 
Co., 13 N.Y.S. 670. 


Ohio.—Hanus v. State, 163 N.E. 583, 
30 Ohio App. 87. 


Tex.—Shaw v. San Jacinto Realty 
Co., (Civ.App.) 16 S.W.(2d) 341. 


Va.—Wadley v. Com., 35 S.H. 452, 
98 Va. 803. 


[a] Instruction held to invade 
province of jury. — In an action for 
damages for personal injuries alleged 
to have been sustained by plaintiff 


WITNESSES 


may if they see 
not bound to do 


from the negligence of defendant’s 
employees, it was not proper to in- 
struct*> that defendant’s employees 
were not disinterested witnesses, and 
their evidence should be subjected to 
as severe a criticism as plaintiff's, as 
it was for the jury to determine in 
considering all the probabilities of 
the case how much credit such wit- 
nesses were entitled to receive in their 
statements. Uransky v. Dry-Dock, 
CLO AR. ICON BANGS. S216 7 05 


[b] Acceptance of part of testi- 
mony and rejection of remainder.—(1) 
The fact that a referee believed in 


regard to some matters the testimony 


of witnesses who were parties to the 
suit, and interested in the result, did 
not affect his right to reject as un- 
trustworthy their testimony in regard 
to another matter which more nearly 
affected their interests. Powell v. 
State, 232 S.W. 429, 149 Ark. 311; In- 
gram v. Johnston, 176 P. 54, 38 Cal. 
App. 234; State v. Taylor, 237 P. 1053, 
119 Kan. 260; State v. Murrell, (Mo.) 
289 S.W. 859; Chester v. Jumel, 5 N.Y. 
S. .822; 2 Silv.Sup., 182; ;-House_ v. 
House, (Tex.CiyiApnp.) 222 S.W. 322; 
Wyatt v. Moore, (Tex.Civ.App.) 152 
S.W. 1133. (2) But the jury cannot 
accept the testimony of the prosecu- 
trix that an assaujt was made and at 
the same time arbitrarily reject her 
testimony, equally positive, that de- 
fendant had sexual intercourse with 
her. Moore v. State, 108 S.B. 47, 151 
Ga. 648 [error dism 43 S.Ct. 98, 260 U. 
S. -702,.,67 L:Ed.. 471]. . 


11. Ariz.— Birch v. State, 171 P. 
135, 19. Ariz. .3663;-Duff. v., State, 171) P. 
133, 19 Ariz. 361. 


Ill.—Pierece Pub. Co. v. Hasselgren 
Studios, 192 Ill.App. 347. 


Iowa.—State v. Mueller, 208 N.W. 
360, 202 Lowa 1067. 


La.—Frost & Johnson v. Bebout, 14 
La. 104. 


Mont.—State v. Tudor, 131 P. 632, 47 
Mont. 185. 


N.Y.—People vy. Title Guaranty & 
Trust Co., 168 N.Y.S. 278, 180 App.Div. 


648,: 36 N.Y.Cr.. 210° Lrev, on, other 
grounds. 125 N.B. 666, 227 N.Y. 366 
(rearg den 127 N.H. 919, 228 N.Y. 


585)1; Reid v. New York, 22 N.Y.S. 
623, 68 Hun 110, 5 Am.Negl.Cas. 547 
[aff 34 N.E. 1102, 139 N.Y..534,.5 Am. 
Negl.Cas. 551]; People v. McCarthy, 
200,, NsY-S.0888,7121. Mise. 56,. 40 N.Y, 
Ores 4 Oks 


N.C.—State v. Wentz, 97 S.E. 420, 
176 N.C. 745; State v. Watson, 4 S.E. 
26, 98 N.C. 689. 


Ohio.—Vey v. State, 172 N.E. 434, 
35 Ohio App. 324. 


Tex.—Williams v. Henderson Coun- 
ty Levee Imp. Dist. No. 3, (Commn. 
App.) 36 S.W.(2d) 204 [rev (Civ. App.) 
19 S.W.(2d) 197, reh gr and mod on 
other grounds (Commn.App.) 59 S. 
W.(2d) 93). 


Utah.—Salt Lake City v. Robinson, 
125) P. 657, 40 Utah 448. 


[a] Where hostile witness uses ex- 
pressions favorable to the side he op- 
poses, the court may properly attach 
more importance thereto than to the 
main purport of his narrative. Flem- 
ing v. Howard, 87 P. 908, 150 Cal. 28. 


12. U.S.—Wright v. Barnard, 248 
F. 756. 


Ala.—Gilchrist-Fordney Co. v. Bear- 
ry, 98 So. 478, 210 Ala. 472. 


Ark.—Brown v. State, 4 S.W.(2d) 
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fit believe him,1 although they are 
so,!2 even though the witnesses are 


947, 176 Ark, 12038. 


Cal.—In re De Laveaga’s Estate, 133 
P. 307, 165 Cal. 607; People v. Mc- 
Collum, 2 P.(2d) 432, 116 Cal.App. 55; 
Feisthamel v. Campbell, 205 P. 25, 55 
Cal.App. 774; Everett v. Standard Acc. 
Ins. Co., 187 P. 996, 45 Cal.App. 332; 
Knight v. Bentel, 179 P. 406, 39 Cal. 
App. 502. 


Ga.—Saunders v. State, 158 S.E. 433, 
43 Ga.App. 59. 


I1l.—Grindle v. Grindle, 88 N.E. 473, 
240 Ill. 143; Hansell v. Erickson, 28 
T2575 


La.—Times-Picayune Pubs Co: 
Franklin Motor Go., 2 La.App. 357. 


Mass.—Carpenter v. Knights of 
Columbus, 131 N.E. 863, 239 Mass. 287; 
Bryant v. Boston HBlevated Ry. Co., 
122 N.E. 744, 232 Mass. 549. 


Minn.—Buttruff v. Robinson, 231 N. 
W. 414, 181 Minn. 45. 


Miss.—McHenry v. State, 80 So. 763, 
119 Miss. 289. 


Mo.—Allen v. Chicago, R. I. & P. Ry. 
Co., (App.) 54 S.W.(2d) 787 [transf 37 
S.W.(2d) 607, 327 Mo. 5261; Hotchkiss 
x uprene Lodge K. P., (App.) 165 S. 

~ 1120. 


N.Y.—Schultze v. McGuire, 150 N.E. 
516, 241 N.Y. 460; Mayer v. Monzo, 
117 N.E. 948, 221 N.Y. 442. 


Tex.—McCormick v. Kampmann, 
115 S.W. 24, 102 Tex. 215 [aff (Civ. 
App.) 9109. S.W... 492]; ;:\Casualty 
Reciprocal Exchange v. Parker, 
(Commn.App.) 12 S.W.(2d) 5386 [aff 
(Civ.App.) 300 S.W. 230]; Spencer 
v. Pettit, (Commnspp.) 2 S.W.(2d) - 
422 [rev (Civ.App.) 268 S.W. 779]; 
Gardner v. Wesner, (Civ.App.) 55 S.W. 
(2d) 2E104: "Quanah, A&P Ry..-Co. 
v. Eblen, (Civ.App.) 55 S.W.(2d) 1060; 
Carwile v. Roberts, (Civ.App.) 11 S.W. 
(2d) 549; Leath v. Benton Abstract 
& Title Co., (Civ.App.) 9 S.W.(2d) 501; 
Head v. Scurr, (Civ.App.) 8 S.W.(2d) 
819; Merchants’ Bank of Kansas City 
v. Gallagher, (Civ.App.) 8 S.W.(2d) 
683; Hall Music Co. v. Robinson, (Civ. 
App.) 7 S.W.(2d) 625; Kansas City, 
M. & O. Ry. Co. of Texas v. Rochester 
Independent School Dist., (Civ.App.) 
292 S.W. 964; Bretzke v. Gode, (Civ. 
App.) 289 S.W. 111; Caldwell v. Mc- 
Garvey, (Civ.App.) 285 S.W. 859; San 
Angelo Water, Light & Power Co. v. 
Baugh, (Civ.App.) 270 S.W. 1101; 
Janes Contracting Co. y. Home Life & 
Accident Co., (Civ.App.) 245 S.W. 1004 
{aff (Commn.App.) 260 S.W. 839]; 
Pierce v. Foreign Mission Board of 
Southern Baptist Convention, (Civ. 
App.) 218 S.W. 140 [rev on other 
grounds (Commn.App.) 235 S.W. 552]; 
Alsbury v. Linville, (Civ.App.) 214 S. 
W. 492; Lasater v. Jamison, (Civ. 
App.) 203 S.W. 1151; Hadnot v. Hicks, 
(Civ.App.) 198 S.W. 359; Bolt v. State 
Savings Bank of Manchester, Iowa, 
(Civ.App.) 145 S.W. 707; Internation- 
al & G. N. R. Co. v. Tinon, (Civ.App.) 
117.S.W. 936; Evans v. State, 16 S.W. 
(2d) (537, 212. ePex.Cria 3208" Mikeyany. 
State, 270 S.W. 1027, 99 Tex.Cr. 613. 


Va.—U-Run-It Co. v. Merryman, 153 
S.E. 664, 154 Va. 467; Boggs v. Com- 
monwealth, 149 Sal. 445, 153 Va. 828. 


Wash.—Taber v. Bauer, 21 P.(2d) 
1028, 173 Wash. 96; Maury v. Toledo 
Loseing Co., 1 P.(2d) 896, 163 Wash, 

Wis.—Feller v. Leonard, 239 N.W. 
498, 207 Wis. 43. 


[a] When testimony of biased wit- 
nesses favors party having burden of 


Vv. 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 
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not contradicted or formally impeached.?8 
statement that the jury may believe the interested as 


WITNESSES 


The 


against the disinterested witness is subject to qual- 


ifications. 


proof, evidence of conversations and 
admissions should be received with 


eaution. In re Wilson’s Estate, 217 
N.Y.S. 341, 127 Misc. 518. 
13. U.S.—4Attna Life Ins. Co. v. 


Hagemyer, 53 F.(2d) 636 [aff 49 F.(2d) 
399 (cert den 52 S.Ct. 314, 285 U.S. 
542, 76 L.Ed. 934)]. 


Ill:—Rose v. Chicago City Ry. Co., 
199 Ill.App. 600. 


N.Y.—Matter of Kindberg, 100 N.E. 
789, 207 N.Y. 220 [remittitur am 101 
N.E. 1107, 207 N.Y. 681]; Elwood -v. 
Western Union Tel. Co., 45 N.Y. 549, 6 
Am.R. 140; Federal Varnish Co. v. 
Boelsen, 128 N.Y.S. 658; Wagner v. 
H. Herrmann Lumber Co., 121 N.Y.S. 
607. 


Porto Rico.—Diaz v. Fajardo Dev. 
Co., 2 Porto Rico Fed. 152. 


Tex.—Casualty Reciprocal Ex- 
change v. Parker, (Commn.App.) 12 S. 
W.(2d) 5386 [aff (Civ.App.) 300 S.W. 
230]; Schumann v. Brownwood Mut. 
Life Ins. Ass’n, (Commn.App.) 286 S. 
W. 200 [rev (Civ.App.) 276 S.W. 956]; 
Gulf, C. & S. F. Ry. Co. v. Dunman, 
(Civ-App.), 15. S)W.(2d) 1053. = Laff 
(Commn.App.) 27 S.W.(2d) 116, 72 A. 
ia: 9015 <Gulf,;-C.&-S., BF: Ry, Co.) Vv. 
Davis, (Civ.App.) 225 S.W. 773; Hinds 
v. Allen, (Civ:App.) 213 S.W, 671; 
Gameson v. Gameson, (Civ.App.) 162 


S.W. 1169; Crane v. Western Union 
Telegraph Co., (Civ.App.) 152 S.W. 
444, 


Wash.—Betcher v. Brady, 101 P. 


220, 52 Wash. 644. 


“There may be such a degree of im- 
probability in the statements them- 
selves as to deprive them of credit, 
however positively made. The wit- 
nesses, though unimpeached, may 
have such an interest in the question 
at issue as to affect their credibility. 

. And furthermore, it is often a 
difficult question to decide when a wit- 
ness is, in a legal sense, uncontradict- 
ed. He may be contradicted by cir- 
cumstances as well as by statements 
of others contrary to his own. In 
such cases, courts and juries are not 
bound to refrain from exercising their 
judgment and to blindly adopt the 
statements of the witness, for the 
simple reason that no other witness 
has denied them, and that the charac- 
ter of the witness is not impeached.” 
Elwood v. Western Union Tel. Co., 
45 N.Y. 549, 558, 6 Am.R. 140. 


[a] Where there are no circum- 
stances tending to impeach, and the 
witnesses are uncontradicted and un- 
impeached, credibility is not a jury 
issue. Hauss v. Lake Erie, etc. R. 
Co., 105 F. 735; Plyer v. German- 
American Ins. Co., 24 N.E. 929, 121 
N.Y. 692, 3 Silv.A. 54; Tobin v. Fair- 
port, 12 N.Y.S. 225. 


14. People v. Herbert, 196 I1l.App. 
137; Johnson vy. People, 124 Ill.App. 
213; Graham v. State, 222 P. 273, 26 
Okl.Cr. 95; McGuire v. State, 19 Tex. 
App. 467, 468. 

“To condense: a man is in jail on 
the charge of theft of a horse; he is 
offered bail if he will testify for the 


Where a conviction is had on the testi- 
mony of a single witness under circumstances af- 
fecting his credibility, such testimony must have 
the degree of cogency required of evidence to con- 
vict in eriminal cases,** and it may be that the 
weight of the evidence in a particular case, as a mat- 


State in a case against a defendant 
who is a witness against him upon the 
accusation for the horse theft. He 
accepts, is bailed out and testifies; he 
has been on the stand before, but said 
nothing of the offered bribe. Now we 
would ask, will an honest man give 
credence to such a witness, thus sur- 
rounded? Shoulda citizen be convict- 
ed upon the testimony of such a wit- 
ness? Will justice or public policy 
be subserved by a conviction obtained 
upon evidence from such a source? 
Should the evidence of such a wit- 
ness be used to strengthen other facts, 
not sufficient within themselves, so as 
to secure a conviction? We think not. 
We do think that the State must be 
hard pressed indeed when she con- 
descends to resort to the evidence of 
such a witness.” McGuire v. State, 
supra. 


[a] Where principal witness for 
government has monetary interest in 
conviction and has made conflicting 
affidavits, and explanation of various 
transactions is unsatisfactory, his un- 
corroborated testimony is insufficient 
to sustain conviction. U.S. v. Lamb, 
26 Philippine 423. 


[b] Effect of jury’s disbelief in 
defendant’s testimony is to eliminate 
the testimony, but it does not of itself 
justify conviction. State v. Williams, 
251 P. 126, 141 Wash. 165. 


15. Flood v. Bollmeier, 144 N.W. 
579, 165 Iowa 88 [rev 138 N.W. 1102]; 
lap v. Carman, 78 A. 903, 114 Md. 

5: 


[a] Testimony of four reputable 
witnesses, two of whom are without 
interest and two of whom testify 
against their own interest, must pre- 
vail over the testimony of one inter- 
ested witness. Russell v. Carman, 78 
A. 903, 114 Md. 25. 


[b] Testimony of interested wit- 
ness, not reconcilable with impartial 
evidence and clearly established facts, 
must be rejected. Hanne v. Watters, 
47 S.W.(2d) 182, 226 Mo.App. 810. 


16. U.S.—Hickory v. U. S., 14 S.Ct. 
334, 151 U.S. 303, 38 L.Ed. 170; 'Top- 
litz oN. wteddeny Te S.Ct. TO 146 Uns, 
252, 36 L.Ed. 961; Southern Transp. 
Co. v. Ashford, 48 F.(2d) 191; Chica- 
go, etc., R. Co. v. De Clow, 124 F. 142, 
Dae cae 34; U. S. v. Hughes, 34 F. 


Ala.—Dickson vy. Dinsmore, 122 So. 
437, 219 Ala. 353; Powell v. Smith, 96 
So. 135, 209 Ala. 254; Parker v. New- 
man, 75 So. 479, 200 Ala. 103; Harmon 
v. State, 52 So. 348, 166 Ala. 28; Penn- 
sylvania Casualty Co. vy. Perdue, 51 
So. 352, 164 Ala. 508; Stodenmeyer v. 
Hart, 46 So. 488, 155 Ala. 243; Speak- 
man v. Vest, 44 So. 1021, 152 Ala. 623; 
Giddens & Co. v. Rutledge, 40 So. 759, 
1+6 Ala. 232; Jones v. State, 37 So. 
390, 141 Ala. 55; Paradise v. State, 31 
So. 722, 131 Ala. 26;' Ray v.! State, 28 
So. 634, 126 Ala. 9; St. Louis, ete., 
Packet Co. v. McPeters, 27 So. 518, 124 
Ala. 451; Alabama Mineral R. Co. Vv. 
Jones, 25 So. 814. 121 Ala. 113; Hen- 
son v. State, 25 So. 23, 120 Ala. 316; 
Holley v. State, 17 So. 102, 105 Ala. 
100; Allen y. State, 6 So. 370, 87 Ala. 


*By DOUGLAS ROBINSON GRAY (§ 1219). 
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ter of law, favors the disinterested as against the in- 
terested witness.1® 


[§ 1219] D. Inconsistent or Contradictory State- 
ments*—1. In General. 
the credibility of a witness by showing that at other 
times and places he has made statements which are 
inconsistent with or contradictory to the testimony 
which he has given;!° and, where a witness denies on 


It is permissible to attack 


107; Cotton v. State, 6 So. 396, 87 Ala. 
75; Strawbridge v. Spann, 8 Ala. 820; 
York v. State, 106 So. 797, 21 Ala.App. 
155 [cert den 106 So. 798, 214 Ala. 
169]; Franklin v. State, 92 So. 526, 18 
Ala.App. 374; Butler v. State, 77 So. 
72,16 Ala.App. 234; Robbins v. State, 
69 So. 297, 13 Ala.App. 167 [cert den 
70 So. 1014]; Livingston vy. State, 61 
So. 54, 7 Ala.App. 43 [rev on other 
grounds 6-1 So. 53, 181 Ala. 4]; Turner 
v. State, 58 So. 116, 4 Ala.App. 100. 


Ariz.—Schaffer v. Territory, 127 P. 
746, 14 Ariz. 329; Tamborino v. Ter- 
ritory, 62 P. 693, 7 Ariz. 194 [aff 64 
P. 492, 7 Ariz. 246]. 


Ark.—kKazzee v. State, 299 S.W. 354, 
175 Ark. 1170; Lockett v. State, 207 S. 
We 554136 Ark 473° Sit. tuoulre soe 
& S. R. Co. v. Hairston, 188 S.W. 838,~ 
125 Ark. 314; Bridger v. State, 183 
S.W. 962, 122 Ark. 391; Bruder v. State, 
161 S.W. 1067, 110 Ark. 402; Dennis v. 
State, 114 S.W. 926, 88 Ark. 418; Duck- 
worth v. State, 103 S.W. 601, 83 Ark. 
192; Kincaid v. Price, 100 S.W. 76, 82 
Ark. 20; St. Louis, . 
Faisst, 61 S.W. 374, 587; 
Magness v. State, 50 S.w. 554, 59 S.W. 
529, 67 Ark. 594. 


Cal.—Keyes v. Geary St., ete, R. 
Co., 938 P. 88, 152 Cal. 487; People v. 
Ryan, 92 P. 858, 152 Cal. 364; Thomas 
v. Northwestern Mut. L. Ins. Co., 75 
P. 665, 142 Cal. 79; People v. Glover, 
714° P. 745, 1410 Cal./;233; | People, v. 
Brady, 65 P. 823, 133 Cal. xx; People 
v. Rushing, 62 P. 742, 130 Cal. 449, 80 
Am.S.R. 141; McDaniel v. Baca, 2 Cal. 
326, 56 Am.D. 339; Langensand v. 
Obert, 18 P.(2d) 725, 129 Cal.App. 214; 
Roussin v Kirkpatrick, tee SA Bee} 
Cal.App. 7. 


Colo.—Roth v. Dawedoff, 135 P. 453, 
55 Colo. 352;\ Denver, ete.}, R. Co. v. 
Mitchell, 94 P. 289, 42 Colo. 43; Rose 
v. Otis, 31 P. 493, 18 Colo. 59; Bottom 
ue, Barton, 54 P. 1031, 12 Colo.App. 


Conn.—State v. Rivers, 74 A. 757, 82 
Conn. 454; Leonard v. Gillette, 66 A. 
502, 79 Conn. 664; ‘Palmer v. Hart- 
ford Dredging Co., 47 A. 125, 73 Conn. 
182; State v. Bradnack, 37 A. 492, 69 
Conn. 212, 48 L.R.A. 620. 


Del.—State v. Dlugozima, 74 A. 
1086, 23 Del. 151; ° Chielinsky  v. 
ope ete., Co., 40 A. 1127, 15 Del. 


D.C.—-Magruder v. Montgomery, 33 
App. DC 133, 


Fla.—Adams v. State, 45 So. 494, 54 
Fla. 1; Stewart v. State, 28 So. 815, 
42 Pla. 591. 


Ga.—Perdue v. State, 54 S.E. 820, 
126 Ga. 112; Cox v. State, 52 S.E. 150, 
124 Ga. 95; Whitney v. Butts, 16 SE: 
649, 91 Ga. 124; Oatis v. Brown, 59 Ga. 
711; Floyd v. Wallace, 31 Ga. 688; 
Gibson v. State, 74 S.B. 905, 11 Ga. App. 
148; Ham vy. Brown, 58 S.E. 316, 2 Ga. 
App. (ale 


Hawaii.—Territory v. Witt, 27 Ha- 
wali 177. 


Idaho.—State v. Bush, 295 P. 432, 
50 Idaho 166; State v. Créa, 76 P. 1013, 
10 Idaho 88. 
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the stand that he has made certain statements, evi- | dence that he did make the statements in question 


Ill.— People v. Popovich, 129 N.E. 
161, 295 Ill. 491; Kennedy v. M. W. A., 
90 N.E. 1084, 243 Tll. 560, 28 LRA. 


N.S. 181; Presley v. Powers, 82 Ill. 
125; Craig v. Rohrer, 63 Ill. 325; Von 


Glahn v. Von Glahn, 46 Ill. 134; Ran- 
kin vy. Crow, 19 Ill. 626; Cribb v. Chi- 
cago Rys. Co., 252 1ll.App. 33; Owens 
v. Guerney, 241 I11.App. 477; Moore v. 
Aurora, EH. & C. R. Co., 150 Ill.App. 484 
[aff 92 N.E. 573, 246 Ill. 56]; Day v. 
Sampsell, 148 Ill.App. 88; Strong v. 
People, 119 I1l.App. 79 [Laff 75 N.E. 
501, 217 Ill. 348]; Consol. Coal Co. v. 
Seniger; 79 Ill.App. 456 [aff 53 N.E. 
733, 179 Ill. 370]. 


Ind.—Dotterer v. State, 88 N.B. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846; Adams 
v. State, 59 N.E. 24, 156 Ind. 596; 
Richardson vy. Fouts, 11 Ind. 466; Dil- 
lon v. Bell, 9 Ind. 320; Shields v. Cun- 
ningham, 1 Blackf. 86; Indianapolis, 
etc., R. Co. v. Hubbard, 74 N.E. 535, 36 
ind.App. 160; McAfee v. Montgomery, 
51 N.B. 957, 21 Ind.App. 196. 


Ind.T.—Atoka Coal, etc., Co. v. Mil- 
ler, 104 S.W. 555, 7 Ind.T. 104 [rev on 
other grounds 170 F. 584, 95 C.C.A. 
664]. 


Iowa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228; Borough 
v. Minneapolis & St. L. Ry. Co., 184 
N.W.. 320, 191 Iowa 1216; State v. 
Menilla, 158 N.W. 645, 177 Iowa 283; 
Rottlesberger v. Hanley, 136 N.W. 776, 
155 Iowa 688; State v. Criswell, 127 
N.W. 65, 148 Iowa 254; Dubois v. 
Luthmer, 126 N.W. 147; 147 Iowa 315; 
Rhomberg v. Avenarius, 112 N.W. 548, 
135 Iowa 176; Gregory v. Wabash R. 
Co., 101 N.W. 761, 126 Lowa 230; Inre 
Townsend's Estate, 97 N.W. 1108, 122 
Iowa 246; State v. Wright, 84 N.W. 
541, 112 Iowa 486; Connors v. Chin- 
gren, 82 N.W. 934, 111 Iowa 43%; 
Klotz v. James, 64 N.W. 648, 96 Iowa 
1, 59 Am.S.R. 348; McConnell v. City 
of Osage, 45 N.W. 550, 80 Iowa 293, 
8 L.R.A. 778; Easterly v. Eppelsheim- 
er, 34 N.W. 846, 73 Iowa 260. 


Kan.—Leinbach v. Pickwick Grey- 
hound Lines, 10 P.(2d) 33, 135 Kan. 
40; State v. King, 169 P. 557, 102 Kan. 
155; Griffith v. Midland Valley R. Co., 
166 P. 467, 100 Kan. 500 [cert den 
38 S.Ct. 12, 245 U.S. 653, 62 L.Ed. 532, 
and error dism 38 S.Ct. 133, 245 U.S. 
633, 62 L.Ed. 522]; State v. Hoerr, 129 
BP. 153;' 88 ‘Kan. 573. 


Ky.—O’Connor v. Commonwealth, 
48 S.W.(2d) 819, 243 Ky. 401; Stand- 
ard Oil Co. v. Brittain, 33 S.W.(2d) 
625, 236 Ky. 625; Pierson v. Common- 
wealth, 17 S.W.(2d) 697, 229 Ky. 584; 
Duke v. Commonwealth, 229 -S.W. 122, 
191 Ky. 188; Liverpool & London & 
Globe Ins. Co. v. Wright, 179 S.W. 49, 
166 Ky. 159; Culbertson v. Ashland 
Cement & Construction Co., 139 S.W. 
792, 144 Ky. 614; Hayden v. Com., 131 
S.W. 521, 140 Ky. 634; Redden v. 
Com., 130 S.W. 817, 140 Ky. 94; Mathis 
v. Taylorsville Bank, 124 S.W. 876, 
136 Ky. 634; Louisville, etc., R. Co. v. 
Bell’s Adm’r, 114 S.W. 328; Hud- 
speth’s Adm’r vy. Tyler, 56 S.W. 973, 
108 Ky. 520, 22 Ky.L. 221;) Franklin 
v. Com., 48 S.W. 986, 105 Ky. 237, 20 
Ky.L. 1187; Louisville, etc., R. Co. v. 
Lawson, 11 S.W. 511, 88 Ky. 496, 11 
Ky.L. 38; Indian Head Coal Co. v. Mil- 
ler, 110 S.W. 8138, 33 Ky.L. 650; Slone 
Veo, cll OU SeWeuaoos Opn Eyl 2 Obl 
Mullins v. Com., 67 S.W. 824, 23 Ky. 
L. 2433; Hart v. Com., 60 S.W. 298, 
22 Ky.L. 1188; Combs v. Com., 56 S. 
W..'425, 21 Ky... 17783) Draugham’ ‘v. 
Com., 56 S.W. 18, 21 Ky... 1702: 


La.—State v. Folden, 66 So. 2238, 135 
La. 791; State v. Robinson, 27 So. 
129, 52 La.Ann. 541; State v. Scott, 


20 So. 909, 48 La.Ann. 1418; State v. 
Lewis, 11 So. 572, 44 La.Ann. 958. 


Me.—State v. Morin, 136 A. 808, 126 
Me. 136; Kolasen v. Great Northern 
Paper Co., 98 A. 1029, 115 Me: 367; 
Milford y. Veazie, 14 A. 730; Holmes 
v. Morse, 50 Me. 102; State v. Blake, 
25 Me. 350. 

Md.—Grill v. O’Dell, 77 A. 984, 1138 
Md. 625; Lanasa v. State, 71 A. 1058, 
109 Md. 602; Chesapeake Beach R. Co. 
v. Donahue, 68 A. 507, 107 Md. 119; 
Caledonia Ins. Co. v. Traub, 35 A. 13, 
83 Md. 524; Baltimore City Pass. R. 
Co. v. Knee, 34 A. 252, 83 Md. 77 [aff 
40 A. 890, 87 Md. 628, 42 L.R.A. 863]; 
Sloan v. Edwards, 61 Md. 89. 


Mass.—Gasparelli v. Cavagnaro, 152 
N.H. 741, 256 Mass. 450; Common- 
wealth v. Festo, 146 N.E. 700, 251 
Mass. 275; Walsh v. Wyman Lunch 
Co., 138 N.E. 389, 244 Mass. 407; Com- 
monwealth v. Turner, 112 N.E. 864, 224 
Mass. 229; Commonwealth v. Retko- 
vitz,. 110 N.E. 293, 222 Mass., 245; 
O'Connell y. Casey, 92 N.E. 804, 206 
Mass. 520; Grebenstein vy. Stone, etc., 
Hngineering Corp., 91 N.H. 411, 205 
Mass. 481;. Snow .v. Adams, 85 N.E. 
1052,.200 Mass. 251; Gorham v. Moor, 
84 N,E. 4386, 197 Mass. 522; Mcinnis 
v. Boston. Hl. R. Co. 76 NB. 92b 90 
Mass. 386; Robinson vy. Old Colony 
St. R. Co., 76 N.E. 190, 189 Mass. 594; 
Mullins v. Peaslee, 61 N.E. 811, 180 
Mass. 161; Barker v. Lawrence Mfg. 
Co., 57 N.E. 366, 176 Mass. 203; Cogs- 
well v. Newburyport Sav. Inst., 43 N. 
BH. 296, 165 Mass. 524; Woodard v. 
Hastman, 118 Mass. 403; Rice v. New 
England Marine Ins. Co., 4 Pick. 439. 


Mich.—Shannon y. Jamestown Tp., 
232 NW. 871, 251 Mich. 597; ‘People 
v. Greeson, 203 N.W. 141, 230 Mich. 
124; In re Farmers’ & Merchants’ 
Bank of Lawrence, 160 N.W. 601, 194 
Mich. 200; Thompson v. Mecosta, 104 
N.W. 694, 141 Mich. 175; Pringle wv. 
Miller, 70 N.W. 345, 111 Mich. 663; 
Jensen v. Michigan Cent. R. Co., 60 
N.W..57, 102 Mich. 176; Stackable v. 
Stackable’s Hstate, 32 N.W.. 808, 65 
Mich. 515; Butterfield v. Gilchrist, 29 
N.W. 682, 63 Mich, 155. 


Minn.—Smith v. Standard L., ete., 
Ins. ‘Co.; 83 N.W. 342, 80 Minn. 291; 
State v. Barrett, 41 N.W. 459, 40 Minn. 
65; State v. Lawlor, 9. N.W.- 698, 28 
Minn. 216. 


Miss.—Kolb v. State, 93 So. 358, 129 
Miss. 834; Mississippi Cent. R. Co. v. 
Dacus, 58 So. 398, 97 Miss. 768 [overr 
Mississippi Cent. R. Co. v. Dacus, 53 
So. 351]; Sherrod v. State, 44 So. 813, 
90 Miss. 856; Bowles v. State, 40 So. 
165; McCall v. State, 29 So. 1003; 
Magee v. State, 21. So. 130; ) Head’ v. 
State, 44 Miss. 731; George v- State, 
39 Miss. 570. 


Mo.—State v. Barker, 246 S.W. 909, 
296 Mo. 51; State v. Wicker, 222 S.W. 
1014; Gordon v. Kansas City Southern 
R. Co., 121 S.W. 80, 222 Mo. 516; State 
v. Newcomb, 119 S.W. 405, 220 Mo. 54; 
Carp v. Queens Ins. Co., 101 S.W. 78, 
203 Mo. 295; Spohn vy. Missouri Pac. 
R. Co., 14 S.W. 880, 101 Mo. 417; 
Leahey v. Cass Ave., ete., R. Co., 10 S. 
W. 58, 97 Mo. 165, 10 Am.S.R.. 300; 
State v. Talbott, 73 Mo. 347; State v. 
Hughes, 71 Mo. 633; State v. Purdin, 
68 Mo. 99; Graber v. Wells, (App.) 7 
S.W.(2d) 719; Deubler v. United Rys. 
Co. of St. Louis, 187 S.W. 813, 195 Mo. 
App. 658; Atkins v. Chicago, ete., R. 
Co., 132 S.W., 1186, 152.,;Mo:App, 291; 
Rippetoe y. Missouri, etc., R. Co., 122 
S.W. 314, 138 Mo.App. 402; Alkire 
Grocer Co. v. Tagart, 78 Mo.App. 166. 


Mont.—State v. Willette, 127 P. 


1013, 46 Mont. 326; State v. Hurst, 
59 P. 911, 23 Mont. 484; State v. Ca- 
dotte, 42 P. 857, 17 Mont. 315. 


Neb.—Severa vy. Battle Creek, 129 
N.W. 186, 88 Neb. 127; O’Donnell v. 
Chicago, etc., R. Co., 91 N.W..566, 65 
Neb. 612; Tatum v. State, 85 N.W. 40, 
61 Neb. 229; Zimmerman v. Kearney 
County Bank, 80 N.W. 54, 59 Neb. 23 
[rev 78 N.W. 366, 57 Neb. 800]; Bart- 
lett vy. Cheesebrough, 49 N.W. 360, 32 
Neb. 339. 


N.41.—Thompson vy. J. P. Morin & 
Co., 114 A. 274, 80 N.H. 144; Hobbs 
v. George W. Blanchard, ete., Co., 70 
Ar 1082, 75. N.H.W8, 18 L.R.A.N.S. 939; 
Villineuve v. Manchester St. R. Co., 
60 A. 748, 73 NSH. 250; Guertin v. 
Hudson, 53 A. 786, 71 N.H. 505; Judd 
v. Claremont, 23 A. 427, 66 N.H. 418; 
Gerrish v. Pike, 36 N.H. 510. 


N.J.—Kelly v. Perkins, (Sup.) 78 
A. 14; Sperbeck v. Camden, ete., 
; (Sup.) 64 A. 1012; Dimmick v. 
Fred Quimby Co., (Ch.) 41 A. 101. 


N.M.—State v. Smith, 252 P. 1008, 
2N.M. 191; State v. Perkins, 153 P. 
58, 21 N.M. 135. 


N.Y.—Larkin v. Nassau Electric 
R. Co., 98 .N.E. 465, 205 N.Y. 267; Peo- 
ple v. Werner, 66 N.E. 667, 174 N.Y. 
132: Boyd v. Boyd, 58 N.H. 118, 164 
N.Y. 234; People v. McCallam, 9 N. 
Bis 02,103) N.Y: Dts aD IN Nolotne Laas 
Homer, v. Everett,-91 N.Y. 6415" Sit= 
terly v. Gregg, 90 N.Y. 686 mem; Cam- 
eron v. Durkheim, 55 N.Y. 425 [rev 
7 Alb.L.J. 298]; Cook. v. Holt. 48 N. 
Y. 275; Chapman: v., Brooks, 31.N-Y¥- 
75; Stephens vy. People, 19 N.Y. 549 
[aff 4. Park.Cr. 396]; Wisniewski v. 
New York Cent. R. Co., 238 N.Y.S. 429, 
228 App.Div. 27; Donovan v. Alliance 
Electric Co., 181 N.Y.S. 823, 191 App. 
Div. 303; Kenney v. South Shore Nat- 
ural Gas, etc., Co., 119 N.Y.S. 363, 134 
App.Div. 859; Ruemer'v: C’ark, 105 
N.Y.S. 659, 121 App.Div. 231; Burke 
v. Borden’s Condensed Milk Co., 90 
N.Y.S. 527, 98 App.Div. .219;, Union 
Trust. Co.,.v., Seelig, 32 N.Y.S. 7,.83 
App.Div. 568; Fluhr v. Manhattan R. 
Co., 64 N-Y.S. 296, 51 App-Div. 627; 
Mahar vy. New York Cent., etc., R. Co., 
46 N.Y.S. 847, 20 App.Div: 161° [aff 
57 N.E. 1116, 162. N.Y. 633]; Jamieson 
v. New, York, ete, R.° Co. 42° N.Y:S: 
915, 11 App.Div.-50’ [aff 57, N.E.’ 1113, 
162 N.Y. 630]; People v. Brockett, 32 
INE NaS Saal Dai sls: bk ola BARS eS MINT SO 
466; Quincy v. Warner, 28 N.Y.S. 857, 
78. Hun 286; Humes v. Proctor, 26 
IN Yoo clo, (3, Hun. 265 sale: 45) INeBy. 
948, 151 N.Y. 520]; Knight v. For- 
ward, 63 Barb. 311; Tooker v. Gormer, 


Co, 
WwW. 


3 
2 


2 Hilt. 71; People v. Vazzano, 179 N. 
Y.S. 815; Goldberg v. Weinberger, 
116° NVY.S. 1098; Sutton v. “Wana- 


maker, 95 N.Y.S. 525; Barrett v. Man- 
hattan? HR, 1Co,, 18 Neves nude 


N.C.—Hubbard v. Southern Ry: Co., 
166 S°H:).802, 5203) ANUCRG7SehClay Wa 
Connor), 1510'S. EB. 257,) 198 -NLC.2 200; 
State v. Fisher, 63 S.B. 153, 149 N.C. 
557; A. FE. Johnson & Son vy. Atlantic 
Coast Line R. Co., 53 S.E. 362, 140 N. 
CL574, 581 State wi Crane, 15 Sm 2et. 
110 N.C. 530; Woodard v. Blue, 9 S.E. 
492, 103 N.C. 109; State v. Patterson, 
24 N.C. 346, 38 Am.D. 699; Murphy v. 
MeNiel, 19 N.C. 344. 


N.D.—Bryngelson v. Farmers’ 
Grain Co., 210 N.W. 19, 54 N.D. 548; 
Serie’ Gummer, 200 N.W. 20, 51 N. 


Ohio.—Lamb v. Stewart, 2 Ohio 230; 
Simpson v. Newinger, 162 N.B. 439, 
28 Ohio App. 133; Cincinnati, M. & L. 
Traction Co. v. Hatfield, 1 Ohio App. 


354, 84 Ohio. Cir.Ct. 378; ‘Tims v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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may be introduced to impeach him.'? 


Tims, 32 Ohio Cir.Ct. 506; Heintz v. 
Caldwell, 16 Ohio Cir.Ct. 630, 9 Ohio 
Cir. Dec. 412. 


Okl.—Thomas y. State, 244 P, 1116, 
34 Okl.Cr. 68; Morris v. State, 236 P. 
443, 30 Okl.Cr. 382; Graham v. State, 
227 SP) 2735 266OkNGrs'95) a!) Coss v. 
State, 219 P. 416, 25 Okl.Cr. 130; Fer- 
broche v. State, 206 P. 617, 21 Okl.Cr. 
256; Phillips v. State, 203 P. 902, 20 
Okl.Cr. 415; Smith vy. State, 108 P. 
418, 3 Okl.Cr. 629. 


Or.—State v. McCarroll, 261 P. 411, 
123 Or. 173;: Timmins v.' Hale, 256 P. 
7 TO0122Or,.24; State v. Sing, 229 P. 
921, 114 Or. 267; Dillard v. Olalla 
Min. Co., 94 P. 966, 52 Or. 126 [mod 
in other respects 96 P. 678, 52 Or. 
126]; Oldenburg v. Oregon Sugar Co., 
65 P. 869, 39 Or. 564. 


Pa.—Hegarty v. Berger, 155 A. 484, 
304 Pa. 221; Commonwealth vy. Zerv- 
AST DOL AG lols on Pa. SLO; (Com. ry. 
Deitrick, 70 A, 275, 221 Pa. 7; Com. v. 
Werntz, 29 A. 272, 161 Pa. 591; Wil- 
son v. Wilson, 20 A. 644, 137 Pa. 269; 
Stahle v. Spohn, 8 Serg.&R. 317; Baldi 
vy. Metropolitan L. Ins. Co., 24 Pa.Su- 
per, 275; Thomas v. Butler, 16 Pa. 
Super. 268; Jacoby v. North British, 
ete., Ins. Co., 10 Pa.Super. 366; Com. 
v. McGowen, 4 Pa.L.J. 274. 


Philippine.—U. S. v.. Lazaro, 34 
Philippine 871 (recognizing rule); 
Santos v. Acosta, 33 Philippine 229. 


S.c.—Harper v. American Ry. Ex- 
press Co., 138 S.E, 354, 139 S.C. 545; 
Bank of Parksville v. Dorn, 120 S.E. 
72,9126 “S.C. 368; State. v..Ferebee, 
105 S.E. 345, 115 S.C. 235; State v. 
Suber, 63 S.E. 684, 82 S.C. 159; State 
v. Sanders, 56 S.E. 35, 75 S.C. 409; 
Mason y. Southern R. Co., 36 S.H. 440, 
58.S.c..70, 79 Am.S.R. 826, 53 L.R.A. 
State v. Taylor, 32 S.H. 149, 54 
Sweet v. Gilmore, 30 S.E, 
52 S.C. 530; Stepp v. National 
ete., Assoc., 16 S.E. 134, 37 S. 
C; Duckett v. Pool, 13 S.E. 542, 
34 S.C. 311; Smith v. Asbell, 33 S.C. 
L. 141; Morgan v. Livingston, 31 8.C. 
Le 573. 


Tex,—Galveston, ete, R. Co. v. 
Washington, 63 S.W. 534, 94 Tex. 510 
{aff 63 S.W. 538, 25 Tex.Civ.App. 600]; 
Latham v. Jordan, (Commn.App.) 17 
S:W.(2d) 805 [rev (Civ.App.) 3 S.W. 
(2d) 555]; Anderson-Berney Realty 
Go. v. Soria, (Civ.App.) 41 S.W.(2d) 
279: St. Louis Southwestern Ry. Co. 
of Texas v. Felts, (Civ-App.) 195 S.W. 
1173; Barbian v. Grant, (Civ.App.) 
190 S.W. 789; Robert Lee First Nat. 
Bank v. Pearce, (Civ.App.) 126 S.W. 
285; Maxcy & Anderson y. Fairbanks 
Co., 95 S.W. 632, 42 Tex.Civ.App. 254; 
San Antonio Traction Co. v. Parks, 
(Civ.App.) 93 S.W. 130 [rev on other 
grounds 94 S.W. 331, 98 S.W. 1100, 100 
Tex. 222); Bailey v. Fly, 80 S.W. 675, 
85 Tex.Civ.App. 410; Gulf, etc, R. 
Co. v. Brown, (Civ.App.) 76 S.W. 794, 
33 Tex.Civ.App. 269; Hord v. Gulf, 
ete., R. Co., 76 S.W. 227, 33 Tex.Civ. 
App. 163; McCarty v. Hartford F. 
Ins. Co., 75 S.W. 934, 33 Tex.Civ.App. 
122: Houston, -ete., R. Co. v. Harris, 
70. S.W. 335, 30 Tex.Civ.App. 179; Nor- 
ton v. Maddox, (Civ.App.) 66 S.W. 319; 
Luke v. El Paso, (Civ.App.) 60 S.W. 
363; Galveston, etc., R. Co. v. Jack- 
son, (Civ.App.) 53 S.W. 81 [aff 54 S. 
W. 1023, 938 Tex. 262]; McFarlane v. 
Howell, 43 S.W. 315, 16 Tex.Civ.App. 
246; Pruitt v. State, 25 S.W.(2d) 870, 
114 Tex.Cr. 281; Pruett v. State, 24 
S.W.(2d) 41, 114 Tex.Cr. 44; Thoma- 
son v. State, 286 S.W. 1104, 105 Tex. 
Cr. 119; Tucker v. State, 263 S.W. 920, 
97 Tex.Cr. 653; Longoria v. State, 188 
S.W. 988, 80 Tex.Cr. 123; Barnett v. 
State, 176 S.W...580, 76 Tex.Cr. 555; 
Cyrus v.. State, 169.S.W. 679, 74 Tex. 
Cr. 437; Link v. State, 164 S.W. 987, 


WITNESSES 


73 Tex.Cr,,82:; Pratt v. State, 129 S.W. 
864, 59 Tex.Cr. 635; Lane v. State, 129 
S.W.. 358, 59 Tex.Cr. 595; Keeton. v. 
State; 128 Sw. 404,559) "Tex.Cr.. i316; 
Long v. State, 127 S.-W. 551, 59° Tex. 
Cr. 108; Deneaner v. State, 127 S.W. 
201, 58 Tex.Cr. 624; Hardin vy. State, 
AA, ase Wie Ga OO, Lex. CL. Gol uy Vane 
hooser ‘y.. State,’ 113) ‘Suw, 285, 55 Tex. 


Cr. 114." High vy.Statey 112) S:w. 939, 
54 Tex,Cr. 333; Proctor v. State, 112 
Saver GO, Oe ghemOory 24. RSCOLL” Vs 


State, 105 S.W. 796, 52 Tex.Cr. 164; 
Smith v. State, 105 S.W. 182, 52 Tex. 
Cr. 27; Adams v. State, 105 S.W. 197, 
52° Tex.Cr, 133) Myers! vw State, (Cri) 
Shaffer v. State, (Cr.) 
Guinn v. State, (Cr.) 
; Landers v. State, (Cr.) 
Webb v. State, (Cr.) 55 
493; Poyner vy. State, 51 S..W. 
40 Tex.Cr. 640; Ryan v. State, 
49 SW. (5995 ‘Smith ‘v.0 State, 
44 S.W. 520; Kirk v. State, 32 
S.W. 1045, 35 Tex.Cr. 224; May. v. 
State, 24 S.W. 910, 33 Tex Cr. 74; Tex- 
as, etc. R. Co. v. Woodall, 2 Tex.App. 
Civ.Cas. § 471. 


‘Utah.—Buckley v. Francis, 6 P.(2d) 
188, 78 Utah 606; State v. Buffone, 234 
P. 539, 65 Utah 92; Larkin v. Saltair 
Beach Co., 83 P. 686, 30 Utah 86, 116 
Am.S.R. 818, 3 L.R.A.N.S. 982, 8 Ann. 
Cas. 977; Black vy. Rocky Mountain 
Bell Tel, Co., 73 P. 514, 26 Utah 451; 
Shaw v. Salt Lake City R. Co.,'59 P. 
552, 21 Utah 76. 


Vt.—McQuiggan v. Ladd, 64 A. 503, 
79 Vt. 90, 14 L.R.A.N.S. 689; Sowles 
v. Carr, 41 A. 581, 70 Vt. 630; Manley 
v. Delaware, etc., Canal Co., 37 A. 279, 
69 Vt. 101;. Bridgman y. Cory’s Es- 
tate, 20 A. 273, 62 Vt. 1; Allen, Adams 
rd a Vv. Harrison, 30 Vt. 279,°73 Am? 


Va.—Smith v. Commonwealth, 118 
S.H. 107, 186 Va. 773; Norfolk, \ete, 
Tract. Co. v. O’Neill, 64 S.E. 948, 109 
Va. 670; American Locomotive Co. v. 
Whitlock, 63 S.E. 991, 109 Va. 238; 
cheeton v. Unis, 4 Gratt. (45 Va.) 


ee ene ie v. Hong, 27 P.(2d) 


Wash.—Quayle vy. Knox, 27 P.(2d) 
115; State y. Burton, 67 P. 1097, 27 
Wash. 528; French v. Seattle Tract. 
Co., 66 P. 404, 26 Wash, 264. 


W.Va.—Wilson v. McCoy, 117 S.E. 
473, 938 W.Va. 667; Wilson v. McCoy, 
103 S.B. 42, 86 W.Va. 103; Jaggie v. 
Davis Colliery Co., 84 S.B. 941, 75 W. 
Va. 370; Hudkins vy. Crim, 61 S.E. 166, 
64 W.Va. 225; State v. Sheppard, 39 
S.E. 676, 49 W.Va. 582; Morgan v. 
Franklin Ins. Co., 6 W.Va. 496. 


Wis.—A. C. Conn Co. v. Little Sua- 
mico Lumber, ete., Co., 43 N.W. 660, 
74 Wis. 652; Welch v. Abbott, 40 N. 
W. 228, 72 Wis. 512. 


Wyo.—Horn v. State, 78 P. 705, 12 
Wyo. 80. 


Iong.-—Long v. Hitchcock, 9 C.&P. 
619, 38 BE.C.L. 361, 173 Reprint 981; 
Crowley v. Page, 7 C.&P. 789, 32 H.C.L. 
874, 1738 Reprint 344. ‘ 


Man.—Rex v. Webb, 24 Man. 437. 


Ont.—Reg. v. Sanderson, 15 Ont. 
106. 


“There is hardly any.more familiar 
practice than of impeaching a witness 
by proof of his former statements 
which are inconsistent with his pres- 
ent testimony. Such attempted im- 
peachment is a direct attack upon the 
testimony of the witness. In general 
it may be said that the credibility of 
the witness may be attacked by the 
testimony of other witnesses that the 
facts which he has testified are other 
than. he had stated. One of the most 


“State, 95 So. 200, 208 Ala. 690]; 
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Thus a wit- | ness may be discredited by proof of prior statements 


frequent methods of discrediting the 
testimony ‘of a witness is to show 
that he has made prior statements 
which are inconsistent with, or which 
contradict, his testimony at the trial.” 
Borough v. Minneapolis & St. L. Ry. 
Co., 184 N.W. 320, 322, 191 Iowa 1216. 


[a] Tllustrations.—(1) In proceed- 
ings to establish a claim against the 
receiver of a banking partnership, 
declarations of claimant inconsistent 
with his testimony in support of the 
claim were clearly competent as bear- 
ing on his credibility. In re Farmers’ 
& Merchants’ Bank of Lawrence, 160 
NW. 601, 194 Mich. 200. (2) In a 
prosecution for rape, the credibility of 
prosecutrix may be impeached by 
proof that she has made statements 
relevant to the issues contrary to 
what she has testified to on the trial. 
Ferbrache v. State, 206 P. 617, 21 Okl. 
Cr. 256. To same effect Douglas v. 
StAte.§ 199! 927-19 ORL Cre? ote 


[b] “It is an elementary rule of 
law that a witness may be impeached 
as to testimony given upon a material 
issue by proof that such witness has 
made prior self-contradictory state- 
ments.’”’ Buckley v. Francis, 6 P.(2d) 
188, 190, 78 Utah 606. 


[c] It is well settled that (1) 
“where the testimony of a witness 
upon a material point is prejudicial 
to the opposite party, such witness, 
after the proper foundation is laid, 
may be impeached by proof of his 
prior inconsistent statements.”’ Chi- 
cago, L. S. & S. B. R. Co. v. Brown, 
115 N.E. 368, 370, 66 Ind.App. 126. 
(2) “It is competent to show previous 
inconsistent statements made by wit- 
nesses to weaken their credibility.’’ 
Clay v. Connor, 151 So. 257, -259,.198 
N.C. 200. (38) “A party may show, for 
the purpose of discrediting a witness 
called by his opponent, that the wit- 
ness has made inconsistent statements 
upon the same subject, one of which 
is necessarily untrue.’’ Walsh v. Wy- 
man Lunch Co., 138 N.E. 889, 390, 244 
Mass. 407. 


[d] In Nevada it has been held 
that “before a witness can be discred- 
ited as to any portion of his testimony 
because of contradictory statements, 
he must willfully swear falsely upon 
material matter.” State v. Phipps, 
282 P. 1024, 1025, 52 Nev. 115: Will- 
ful false swearing as essential to 
entitle jury to disregard all testimony 
of witness see supra § 970. 


17. U.S.—Delaware, etc., R. Co. v. 
Converse, 11°'S.Ct. 569, 1392.U:Si 469, 
35 L.Ed. 213; Stegeman v. Pennsyl- 
vania R. Co., 6 F.(2d) 873; Hoagland 
v. Canfield, 160 F. 146; Ludtke v. 
Hertzog, 72 BF. 142, 18 C.C.A. 487. See 
Order of United Commercial Travelers 
of America v, Tripp, 63 F.(2d) 37 
(recognizing rule). 


Ala.-—Riley v. State, 96 So. 599, 209 
Ala. 505; Laws v. State, 95 So. 819, 
209 Ala. 174: U. S. Fidelity & Guar- 
anty Co. v. Millonas, 89 So. 732, 206 
Ala. ‘147, 29 ‘A;L. Ri» 5205 Bettis v. 
State, 49 So. 781, 160 Ala. 3; Morris 
v. State, 41 So. 274, 146 Ala. 66; Ray 
v. State, 28 So. 634, 126 Ala. 9; Ala- 
bama Mineral R. Co. v. Jones, 25 So. 
814, 121 Ala. 113; Burney v. Torrey, 
14 So. 685, 100 Ala. 157, 46 Am.S.R. 
33; Moore v.° Jones, 13 Ala, ' 296; 
Floyd v. State, 116 So. 318, 22 Ala.App. 
347 [cert den 116 So. 320, 217 Ala. 
326]; Lynn v. State, 106 So. 344, 21 
Ala.App. 2 [cert den 106 So. 347, 214 
Ala. 77]; Valentine v. State, 98 So. 
483, 19 Ala.App. 510; Partridge v. 
State, 97 So. 253, 19 Ala.App. 334; 
Gilchrist v. State, 95 So. 197, 19 Ala. 
App. 16 [cert den sub nom. Ex parte 
Mc- 


. 
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Mickens v. State 88 So. 342, 18 Ala. 
App. 36; Phillips v. State, 65 So. 673, 
11 Ala.App. 168. Compare Flash, 
Hartwell & Co. v. Ferri, 34 Ala. 186 
(holding that, where the statutes au- 
thorizing plaintiff to prove an account 
by his oath permit defendant’s contro- 
verting oath to deprive such proof of 
its effect, defendant may not under 
oath testify to contradictory pr ior 
statements of plaintiff but is limited 
in actions under such statutes to a 
denial by oath of the matters sworn 
to by plaintiff). 


Ark.—Kelley v. State, 202 S.W. 49, 
133 Ark. 261; Ft. Smith Lumber Co. v. 
Shackleford, 171 S.W. 99, 115 Ark. 
272: “Tate! ve State, 127) Siw’ 73% 91 
Ark. 518; Dennis v. State, 114 S.W. 
926. 88 Ark. 418; Rector v. Robins, 102 
S.W. 209, 82 Ark. 424; Little Rock, 
etc., R. Co. v. Voss, 18 S.W. 172; Bill- 
ings v. State, 12 S.W. 574, 52 Ark. 303. 


Cal.—People v. Rushing, 62 P. 742, 
130 Cal. 449, 80 Am.S.R. 141; Langen- 
sand v. Obert, 18 P.(2d) 725, 129 Cal. 
App. 214; Johnson v. Wehner, 263 P. 
553, 88 Cal.App. 399. 


Colo.—Douthitt v. Hoover, 
863, 864, 75 Colo. 511. 


D.C.—Thompson-Starrett Co. v. 
Warren, 38 App.D.C. 310; Grant v. U. 
S.,'28 App.D.C. 169. 


Ga.—Rogers v. Truett, 73 Ga. 386. 


Ill.—Chicago, etce., R. Co. v. Pennell, 
110 Ill. 435; Galena, ete, R. Co. v. 
Fay, 16 Ill. 558, 63 Am.D,. 323; Mor- 
ris v. O’Gara Coal Co., 181 Ill.App. 
309; McLeroth v. Magerstadt, 136 Ill. 
App. 361; St. Louis Consol. Coal Co. 
v. Seniger, 79 IllApp. 456; Dick v. 
People, 47 Ill.App. 223. See Lowrance 
v. American Glycerin Co., 211 Ill.App. 
15% 


Ind.—Young v. State, 141 N.E. 629, 
194 Ind. 345; Gibbs v. State, 115 N.E. 
584, 186 Ind. 197; Swygart v. Willard, 
76 N.E. 755, 166 Ind. 25; Louisville & 
Southern Indiana Traction Co. v. Mil- 
ler, 142 N.E. 410, 82 Ind.App. 344; 
Hess v. Redding, 28 N.E. 234, 2 Ind. 
App. 199. See McIntire v. Young, 6 
Blackf. 496, 39 Am.D. 443 (recogniz- 
ing rule). 


Ind.T.—Wilson v. 
924, 5 Ind.T. 610. 


Iowa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228; Borough 
v. Minneapolis & St. L. Ry. Co., 184 
N.W. 320, 191 Iowa 1216; State y. 
McPursley, 121 N.W. 1031, 144 Iowa 
414 [aff 122 N.W. 930, 144 Iowa 414]; 
State v. Matheson, 103 N.W. 137, 130 
Iowa 440, 114 Am.S.R. 427, 8 Ann.Cas. 
430; Gregory v. Wabash R. Co., 101 
N.W. 761, 126 Iowa 230; Moeller v. 
Karhoff, 68 N.W. 446, 98 Iowa 726; 
State v. Philpot, 66 N.W. 730, 97 Iowa 
365. 


Ky.—Helton v. Commonwealth, 46 
S.W.(2d) 487, 242 Ky. 386; Miller v. 
Commonwealth, 33 S.W.(2d) 590, 236 
Ky. 448; Cumberland Transp. Co. v. 
B. J. O’Brien & Co., 2 S.W.(2d) 668, 
222 Ky. 814; Sesler v. Commonwealth, 
294 S.W. 1062, 220 Ky. 128; Grau v. 
Commonwealth, 214 S.W. 916, 185 Ky. 
111; Gabbard v. Commonwealth, 167 
S.W. 942, 159 Ky. 624; John J. Radel 
Co. v. Borches, 145 S.W. 155, 147 Ky. 
506, 39 L.R.A.N.S. 227; Indian Head 
Coal Co. v. Miller, 110 S.w. 813, 33 Ky. 
L. 650. See Powers v. Com., 61 S.W. 
735, 110 Ky. 386, 22 Ky.L. 1807, 63 S. 
W. 976, 23 Ky.L. 146, 538 L.R.A. 245 
(recognizing rule). 

La.—State v. Page, 136 So. 609, 173 
La. 279; State v. Swindall, 56 So. 702, 
129 La. 750; State v. Scott, 20 So. 909, 
48 La.Ann. 1418. 


Md.—Montg omery Bus 
Diehl, 148 A. 453, 158 Md. 233 


226 P. 
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Lines Vv. 
Cale- 


WITNESSES 


donia Ins. Co. v. Traub, 35 A. 13, 83 
Md. 524. 

Mass.—Drew v. Drew, 144 N.E. 768, 
250 Mass. 41; Quinn vy. Standard Oil 
Co. of New York, 144 N.E. 53, 249 
Mass. 194; Barney v. Magenis, 135 N. 
EH; 142, 241 Mass. 268; Coolidge v. 
Boston Elevated Ry., 102 N.B. 74, 214 
Mass. 568; Parkenson v. Bemis, 26 N. 
E. 854, 153 Mass. 280; Foot v. Hun- 
kins, 98 Mass. .523;.,Carruth v. Bay- 
ley, 14 Allen 532; Tyler v. Pomeroy, 
8 Allen 480; Couillard vy. Duncan, 6 
Allen 440; Emerson vy. Stevens, 6 Al- 
ne 112; Benjamin v. Wheeler, 8 Gray 

09. 


Mich.—People v. Werner, 190 N.W. 
652, 221 Mich, 128; People v. Utter, 
185 N.W. 830, 217 Mich. 74; Culver 
v. Smith, 91 N.W. 608, 181 Mich. 359; 
Johnston Harvester Co. v. Miller, 40 
N.W. 429, 72 Mich. 265, 16 Am.S.R. 
536; Stackable v. Stackable, 32 N.W. 
808, 65 Mich. 515; Patten v. People, 
18 Mich. 314, 100 Am.D. 173. 


Minn.—Swift v. Withers, 65 N.W. 
85, 68 Minn. 17; Ladd v. Newell, 24 
N.W. 366, 34. Minn. 107. 


Miss.—Yazoo & M. V. R. Co. v. 
Decker,.116 So, 287, 150 Miss. 621; 
Gables v. State, 54 So. 833, 99 Miss. 
217; Hicks v. State, 47 So. 524. 


Mo.—State v- Moore, 29 S.W.(2d) 
148; State v. Taylor, 37 S.W. 907, 136 
Mo. 66; Courter v. George W. Chase 
& Son Mercantile Co., 299 S.W. 622, 
222 Mo.App. 48; Trauerman v. Lippin- 
cott, 39 Mo.App. 478. 


Mont.—State yv. Hurst, 59 P. 911, 23 
Mont. 484. 


Neb.—Severa v. Battle Creek, 129 
N.W. 186, 88 Neb. 127; Williams v. 
Hikenberry, 41 N.W. 770, 25 Neb. 721, 
ISM ga Sul eee I UTf 


N.H.—Martin v. Towle, 59 N.H. 31. 


N.J.—Sperbeck v. Camden, ete., R. 
Co., (Sup.) 64 A. 1012. 


N.M.—U. S. v. Adamson, 106 P. 653, 
eee 280 [aff 184 F. 714, 107 C.C.A. 


N.Y.—Squier v. Hanover F. Ins. 
Combe NE Oa.) 6) IN Yano oo, Oats 
S.R. 349; Ankersmit v. Tuch, 20 N.E. 
819, 114 N.Y. 51, 23- Abb.N.Cas. 87; 
People v. Schuyler, 12 N.BE. 783, 106 
N.Y. 298; Stape v. People, 85 N.Y. 390; 
Pierson v. Atlantic Nat. Bank, 77 N.Y. 


304; Sparrowhawk y. Sparrowhawk, 
iS NAN ea Oue ea LOL CG Vep ELel TGeieey OlmN ae Y ac 
644; Lynch v. Pratt, 225 N.Y.S. 486, 


222 App.Div. 179; Kenney v. South 
Shore Natural Gas & Fuel Co., 119 
N.Y.S. 8638, 134 App.Div. 859; Burke 
v. Borden’s Condensed Milk Co., 90 
N.Y.S. 527, 98 App.Div. 219; Brunne- 
mer v. Cook, etc., Co., 85 N.Y.S. 954, 
89 App.Div. 406 [mod on_ other 
grounds 73 N.H.) 19,180 N.Y. 188]; 
Schilling v. Smith, 78 N.Y.S. 586, 76 
App.Div. 464; Palmeri v. Manhattan 
Ra Cone N.Y.S. 468, 60 Hun 580 [aff 
30. N.H. 1001, 183 N.Y. 261, 28 Am.S.R. 
§32, 16 L.R.A. 136]; Woodward v. 
Republic FF. Ins. Co; 32. Hun 365: 
Shuffin v, People, 4 Hun 16, 6 Thomps. 
&C. 215 [aff 62 N.Y. 229, 20 Am.R. 483, 
2 Cow.Cr. 189]; Gilbert v. Sage, 5 
Lans. 287 [aff 57 N.Y. 639]; Blanchard 
v. New Jersey Steamboat Co., 67 Barb. 
101, 3 Thomps.&C. 771° [aft 59° NvyY. 
292]; Kinner v. Delaware, etc., Canal 
Co., 52 N.Y.Super. 162. See to same 
effect Hanlon v. Ehrlich, 71 N.E. 12, 
178 N.Y. 474 [aff 80 N.Y. Ss. 692, 80 App. 
Div. 359]; People v. Mallon, 101 N.Y. Ss. 
814, 116 ‘A pp. Div. 425 [aff 81 N.B. Ba lire be 
189 N.Y. 520] (both dictum). 

N.C.—White v. Hines, 109 S.E. 31, 
182 N.C. 275; Floyd v. Thomas, 12 S. 
E. 740, 108 N.C. 93; Ellis v. Harris, 
11 S.B. 248, 106 N.C. 395. 


N.D.—Schlinker v. Jaszkowiak, 232 


[§ 1219 


N.W. 897, 60 N.D. 136; Wadsworth v. 
Owens, 115 N.W. 667, 17 N.D. 1738. 


Ohio.—Cincinnati Terminal Co. 
Banning, 27 Ohio N.P.N.S. 548. 


Oki.—West v. State, 198 P. 99, 19 
Okl.Cr. 355; Buck v. State, 182 P. 913, 
16 Okl.Cr. 356; Hartwell v. State, 177 
P. 333, 15 OKI.Cr. 416; 


Or.—State v. Patrick, 282 P. 233, 131 
Or. 209; State v. Gray, 74 P. 927, 43 
Or. 446; State v. Deal, 70 P. 532, 41 
Or. 437; Josephi v. Furnish, 41 P. 424, 
27 Or. 260. 


Pa.—Commonwealth v. Zervas, 153 
A. 767, 302 Pa. 510; Shaw v. Newing- 
ham, 135 A. 260, 287 Pa. 304. 


8.C.—State v. Hunter, 63 S.E. 685, 
82 S.C. 153; Mason v. Southern R. Co., 
36 S.E. 440, 58 SiC. 70, 79 Am.S.R. 826, 
53 L.R.A. 913. = 


Tenn.—Holder vy. 
225, 119 Tenn. Tae 
Jones v. Jennings, 
(dictum). 


Tex.—Bonner v. Mayfield, 18 SW. 
305, 82 Tex. 234; Sproles v. Rosen,. 
(Civ.App.) 47 S.W.(2d) 331; Commer- 
cial Standard Ins. Co. v. McGee, (Civ- 
App.) 40 S.W.(2d) 1105; J. Lee Vilbig 
& Co. v. Lucas, (Civ. App. ) 23 S.W. (2d): 
516; Gause- Ware Funeral Home v. 
McGinley, (Civ.App.) 21 S.W.(2d) 347; 
McCarthy v. Valdez, (Civ.App.) 10 Ss 
W.(2d) 1051; Western Union Tele- 
graph Co. v. Brown, (Civ.App.) 297 S. 
W. 267;. Atchison, T. & S. FE. Ry. Co. 
v. Krancis, (Civ-App.) 227 S-W. 342 
Laff 253 S.-W. 819, 113 Tex. 202, 30 A. 
L.R. 114]; Houston, ete, R. Co. v. 
Harris, 70 S.W. 335, 30 Tex.Civ.App. 
179; Missouri, ete., R. Co. v. Sanders, 
33 S.W. 245, 12 Tex.Civ.App. 5; John- 
son v. State, 24 S.W.(2d) 825, 114 Tex. 
Cr. 110; Johnson ve State, 296 S.W. 
887, 107 Tex.Cr. 312;° Welk v. State, 
265 S.W. 914, 99 ex. Cr. 235; Bryson 
v. State, 255 SW. 1114, 96 Tex.Cr. 150; 
Grace v. State, 234 S.W. 541, 90 Tex. 
Cr. 329; Cagle v. State, 200 S.w. 153, 
82 Tex.Cr. 347; Hicks v. State, 171 
S.W. 755, 75 Tex.Cr. 461; Grimes v. 
State, 160 S.W. 689, 71 Tex.Cr. 614; 
Treadway v. State, 144 S.W. 655, 65 
Tex.Cr. 208; Streight v. State, 138 S. 
W. 742, 62 Tex.Cr. 453; High v. State, 
112 S.W. 939, 54 Tex.Cr. 333; Gallegos 
v. State, 85 S.W. 1150, 48 Tex.Cr. 58; 
Connell v. State, 75 S.W. 512, 45 Tex. 


V-. 


State, 104 S.W.. 
See to same effect 
10 Humphr. 428 


Cr. 142; Locklin v. State, (Cr.) ide S: 
W. 305; Cogdell v. State, (Cr.) 74 §. 
W. 311; Red v. State, 46 S.W. 408, 39 
Tex.Cr. 414; Gonzales v. State, 29 S. 


W. 1091, 30 S.W. 224, 85 Tex.Cr. 33; 
Johnson vy. State, 2 Siw. 609, 22 Tex. 
App. 206; Walker v. State, 17 Tex. 
App. 16. 


Utah.—Black v. Rocky Mountain 
Bell Tel. Co., 73 P. 514, 26 Utah 451. 


Vt.—-State v. Watson, 134 A. 585, 99 
Vt. 487; Manley v. Delaware, ete, 
Canal Co., 37 A. 279, 69 Vt. 101. 


Va.—Hawse vy. Bryan, 138 S.E. 721, 
148 Va. 194; Smith v. Commonwealth, 
118 S.B. 107, 1386 Va. 773, 


Wash.—Mensik v. Cascade Fimber 
Co., 258 P. 323, 144 Wash. 528; State 
va Gleason, 199 Pi T3927 1.116 Wash, 548; 
Sound Timber Co. v. Danaher Lumber 
Co., 192 P. 941, 112 Wash. 314; Neth- 
ery v. Nelson, 99 P. 879, 51 Wash. 624; 
French v. Seattle Tract. Co., 66 P. 404, 
26 Wash. 264. «5 


Wh Vere cabberd v. Evans, 106 S.E. 
37, 87 W.Va. 650. 


Wis.—Wisconsin River Lumber Co. 
v. Walker, 4 N.W. 803, 48 Wis. 614. 


Wyo.—Horn vy. State, 73 P, 705, 12 
Wyo. 80. 


[a]. Illustration.—Where a witness 
denied telling one Sandmon that she 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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inconsistent with, or contradictory to, his testimony 
in respect of acquaintance with particular persons,!§ 


WITNESSES 


25 
damage,”® 


age,'® ageney,?° assumption of debts,?! automobile 


was not ata certain place at the time 
of a shooting, and denied telling him 
that she did not know how the trouble 
began, it was proper to permit Sand- 
mon to testify as to the conversation 
' between himself and the witness for 
the purpose of impeaching the wit- 


ness. Kelley v. State, 202 S.W. 49, 133 
Ark. 261. ; 
[b]. Where witness denies having 


signed writing containing statements 
contradictory to his testimony, it may 
be proved that he did sign it and it 
may then be introduced in evidence. 
Pennsylvania F, Ins. Co. v. Carnahan, 
19 Ohio’ Cir:Ct. (97, '10° Ohio’ Cir.Dec. 
Commercial Standard Ins. Co. yv. 

(Tex.Civ.App.) 40 S.W.(2d) 
See Dunklee v, Prior, 116 A, 
138, 80 N.H. 270 (holding that a writ- 
ten statement by the witness is ad- 
missible to discredit his testimony, 
if the witness admits having signed 
the instrument; but where the wit- 
ness denied having made the written 
statement, and there is evidence to 
warrant a finding that he did not make 
the statement, the court may either 
admit the statement with instructions 
to jury to determine whether the wit- 
ness made the statement, or may, in 
the exercise of discretion, decide 
whether the witness made the state- 
ment and admit or exclude it in ac- 
cordance with his finding). 


As to coliateral or immaterial mat- 
ters see infra § 1238. 


Necessity and sufficiency of denial 
see infra §§ 1298, 1299. 


18. People v. Scott, 258 P. 638, 84 
Cal.App. 642. 


[a]. For example, an accomplice’s 
statements regarding defendant’s con- 
nection with crime made to a police 
officer, were properly admitted to re- 
but the accomplice’s denial of know- 
ing defendant. People v. Scott, 258 P. 
638, 84 Cal.App. 642. 


19. State v. Rivers, 74 A. 757, 82 
Conn. 454; People v. Werner, 66 N.E. 
667, 174 N.Y. 182; Northcutt v. State, 
158 S.W. 1004, 70 Tex.Cr. 577. 


[a] Of person to whom _ liquor 
sold.—On the trial of an indictment 
for selling liquor to a minor under 
eighteen years of age, where the only 
evidence as to the boy’s age is the 
testimony of the father, the accused 
has a right to contradict or to im- 
peach the father by showing that he 
made a contradictory statement out 
of court, and where the father on his 
ecross-examination denies having stat- 
ed to the accused, at a time and place 
mentioned and in the presence of per- 
sons named, that his son was over 
eighteen years of age at the time of 
the transaction in question, the ac- 
eused is entitled to show by other 
witnesses that he did make such 
statement. People v. Werner, 66 N. 
EH. 667, 174 N.Y. 132. 


[b] Of victim of rape.—Where ac- 
ecused’s wife testified that prosecu- 
trix, her sister, was more than fifteen 
at the time of an alleged rape, the 
court properly permitted the state to 
show that, three days before accused 
was indicted, the witness had testi- 
fied to a school trustee that prosecu- 
trix was only fourteen. Northcutt v. 
State, 158 S.W. 1004, 70 Tex.Cr. 577. 


20. Herschcowitz v. Kleinman, 236 
N.Y.S, 669, 227 App.Div. 62. 

21. Robinson v. Solomon Bros. Co., 
143 So. 566, 225 Ala. 389; Alston vy. 
Pierson, (Civ.App.) 158 S.W. 1165. 

22, U.S.—Woody v. Utah Power & 
Light Co.; 54 F.(2d) 220. 


Ala.—Chase Nursery Co. v. Bennett, 
87 So. 610, 205 Ala. 202; Barfield v. 
Evans, 65 So. 928, 187 Ala. 579. 


Cal.—Langensand vy. Obert, 
(2d) 725, 129 Cal.App. 214. 


Conn.—Smith y. Waterbury & Mill- 
oe Tramway Co., 121 A. 873,99 Conn. 


Ga,—C. J. Kamper Grocery Co. v. 
Sauls, 144 S.E. 408, 38 Ga.App. 487. 


Ind.—Kepp’s Express & Van Co. v. 
Boyd, 163 N.B. 515, 90 Ind.App. 351. 


Kan.—Leinbach vy, Pickwick Grey- 
hound Lines, 10 P.(2d) 33, 135 Kan. 
40; Holland v. Missouri Pac. R. Co., 
212 P. 90, 112 Kan. 609. 


Mass.—Archibald v. Crocker, 150 N. 
E. 92, 254 Mass. 337; Quinn v. Stand- 
ard Oil Co. of New York, 144 N.E. 53, 
249 Mass. 194. 

Mich.—Cronberger v. Crampton, 241 
N.W. 891, 258 Mich. 238. 

Mo.—Staley v. Lawler, 27 S.W.(2d) 
1039, 224 Mo.App. 884. 

N.Y.—Judson v. Fielding, 237 N.Y. 


S. 348, 227. App.Div. 430; Cohen’ v. 
ae 213 N.Y.S. 666, 215 App.Div. 
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N.C.—Albritton v. Hill, 130 S.B. 5, 
190 N.C. 429. 


Ohio.—Rehklau v. Bourne, 161 N.E. 
534, 118 Ohio St. 494; Rogers v. 
French Bros.-Bauer Co., 166 N.E. 427, 
81 Ohio App. 77; Van Agthoven v. 
picespe ad Taxicab Co., 18 Ohio App. 


aS pe te Meta e v. Pittman, 24 P.(2d) 


Tex.—Sproles v. Rosen, (Civ.App.) 
47 S.W.(2d) 331; Harris vy. Allison, 
(Civ.App.) 11 S.W.(2d) 821, 


, Va.—R. F. Trant, Inc., v. Upton, 165 
S.E. 404, 159 Va. 355. 


Wash.—Ogilvie v. Hong, 27 P.(2d) 
V41; “Plliott v: ‘Roberts, 9252) Ph''181) 
141 Wash. 689. 


{a] Tilustration.—Where defend- 
ants’ chauffeur, although admitting 
that he operated their car at the place 
and on the day of the accident, denied 
running his car into plaintiff’s mule, 
it was permissible, after laying a 
proper predicate therefor, to show 
that he had made statements contra- 
dictory of such testimony. Chase 
Nursery Co. v. Bennett, 87 So. 610, 
205 Ala. 202. } 


[b] Condition of brakes.—cC. J. 
Kamper Grocery Co. v. Sauls, 144 S, 
EK. 403, 38 Ga.App. 487; R. FF. Trant, 
ace v. Upton, 165 S.H. 404, 159 Va. 


[ec] Condition and use of lights.,— 
Holland v. Missouri Pac. R. Co., 212 
P. 90, 112 Kan. 609 (condition of head- 
light on locomotive involved in a col- 
lision with an automobile); Sproles 
v. Rosen, (Tex.Civ.App.) 47 S.W.(2d) 
331 (use of tail light on automobile). 


{d] Looking back before making 
left turu.—Rehklau vy. Bourne, 161 N. 
BH. 534, 118 Ohio 494. 


[e] Position of automobile as be- 
ing on right or wrong side of street 
at the time of a collision. Harris v. 
Ohba (Tex.Civ.App.) 11 S.W.(2d) 


[f] Reckless driving.—Langens- 
and v. Obert, 18 P.(2d) 725, 129 Cal. 
App. 214. 

[g] Speed of automobile.—Albrit- 
ton v. Hill, 130 S.E. 5, 190 N.C. 429; 
Van Agthoven v. Zumstein Taxi Co., 
18 Ohio App. 395 
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accidents,22 boundaries,2? cause of accident?‘ or 
’ pA 
character,” 


circumstances of a_ kill-. 


{h] Speed of street car colliding 
with automobile.—Shore v. Dunham, 


(Mo.App.) 178 S.W. 900; Houston 
Hlectric Co. v. Schmidt, (Tex.Civ. 
App.) 233 S.W. 637 [rev on other 
atthe (Commn.App.) 242 S.W. 


{i] Use of automobile as within 
scope of owner’s business.—Woody v. 
Utah Power & Light Co., 54 F.(2d) 
220;  Kepp’s Express & Van Co. v. 
Boyd, 163 N.E. 515, 90 Ind.App. 351; 
Staley v. Lawler, 27 S.W.(2d) 1039, 
224 Mo.App. 884; Cohen y. O’Beyer, 
213 N.Y.S. 666, 215 App.Div. 379 [aft 
211 N.Y.S. 195, 125 Misc. 390]; Elti- 
Ae v. Roberts, 252 P. 131, 141 Wash. 


23. Virginia Coal & Iron Co. v. 
Ison, 75 S.E. 782, 114 Va. 144;  Wil- 
son v. McCoy, 117 S.E. 473, 93 W.Va. 
667; Wilson v. McCoy, 103 S.E. 42, 
86 W.Va. 103. 


24. Wrightsville & T. R. Co. v. 
Joiner, 71 S.BE. 126, 136 Ga. 149; Pin- 
dell v. Rubenstein, 115 A. 859, 139 Md. 
567; Davis v. Kennedy, (Tex.Civ. 
App.) 245 S.W. 259; Lone Star Lig- 
nite Mining Co. v. Caddell, (Tex.Civ. 
App.) 134 S.W. 841. 


[a] Cave-in at mine.—In an ac- 
tion for the death of a miner owing 
to the caving in of the roof of a room 
in the mine, a witness was asked 
if defendant’s mine boss did not state 
that, if the owner of the mine had 
let the boss have had his way, the 
mine would have been sufficiently 
provided, and that deceased would 
not have been killed, to which he was 
permitted to reply in the affirmative 
over objection. It was held that the 
mine boss having testified on cross- 
examination that he had not made 
such statements, and having testified 
as an expert that the accident was the 
result of a general ‘“‘squeeze’”’ or move= 
ment of the earth, which could not 
have been prevented, the evidence was 
admissible for the purpose of im- 
peaching the_boss. Lone Star Lig- 
nite Mining Co. v. Caddell, (Tex.Civ. 
App.) 134 S.W. 841. 


[b] Railroad wreck.—Where, in 
an action for injuries to a passenger 
resulting from the railroad company’s 
alleged negligence in running a heay- 
ily loaded freight car in a passenger 
train, defendant’s track supervisor 
testified that he examined the track 
soon after the wreck, but could not 
discover any cause for the wreck, evi- 
dence that he appeared at the wreck 
soon after it occurred, and there stat-- 
ed that the heavily loaded box car 
was the cause of the wreck, that he 
had asked the officials not to run 
them with passenger trains, and they 
did so over his protest, which caus- 
ed the wreck, was admissible to con- 
tradict him. Wrightsville & T. R. 
Co. v. Joiner, 71 S.E. 126, 186 Ga. 149. 


Automobile accidents see 
text and note 22. teh 


25. Wilkins v. Atlantic Coast Line 
Emo... 98 Sal. Ti, lad INC. oor 


[a] By fire.-—Where, in an action 
against a railroad company for firing 
plaintiff's property, its agent testi- 
fied in its behalf that the fire had 
come from west of the railroad track, 
it was competent to prove by other 
witnesses that the agent had former- 
ly said the fire came from the engine, 
such evidence being admissible for 
the purpose of impeachment. Wil- 
kins v. Atlantic Coast Line R. Co., 93 
Sede Udi don CLdpea INGO aS. 


26. Johnson vy. State, 130 So. 175; 
221 Ala. 632. 


1016 [70 C.J.] 


ing,”*? completion of work,?® condition of mechanical 
cruelty,?? 
property,®? existence of partnership,®* existence of 


applianees,?® consent,®° 


Impeachment of witness by attack 
on character see supra §§ 1082-1142. 


27. Ala.—Stewart v. State, 89 So. 
391, 18 Ala.App. 92 [cert den sub nom. 
Ex parte State ex rel. Attorney-Gen- 
eral, 89 So. 395, 206 Ala. 9]. 


Ark:—Higgs v. State, 264 S.W. 859, 
165 Ark. 613. 


Ky.—Dowell v. Commonwealth, 34 
S.W.(2d) 946, 237 Ky. 56; Crawford v. 
Commonwealth, 31 S.W.(2d) 618, 235 
Ky. 368; Gilbert v. Commonwealth, 
14. S.W.(2d) 194, 228 Ky. 19; Miller 
v. Commonwealth, 173 S.W. 761, 163 
Ky. 246. 


Mass.—Commonwealth v. Festo, 146 
N.E. 700, 251 Mass. 275. 


Tex.—Johnson v. State, 24 S.W. (2d) 
825, 114 Tex.Cr. 110; Johnson v. State, 
296 S.W. 887, 107 Tex.Cr. 312; De- 
neaner v. State, 127 S.W. 201, 58. Tex. 
Cr. 624. 


Va.—Groety v. Commonwealth, 115 
S.E. 561, 135 Va. 508; Williams v. 
Commonwealth, 104 S.E. 853, 128 Va. 
608. 


[a] For example (1) on a trial for 
murder, evidence that the son of de- 
ceased, who was with him at the time 
of the killing, had at other times and 
on other occasions made statements 
different from his testimony as to 
how the killing occurred, was admis- 
sible for impeaching purposes. Stew- 
art v. State, 89 So. 391, 18 Ala.App. 
92 [cert den sub nom. Ex parte State 
ex rel. Attorney General, 89 So. 395, 
206 Ala. 9]. (2) Where defendant’s 
witness, who had testified that de- 
ceased put his hand in his shirt be- 
fore the shooting occurred, denied 
stating after the shooting that there 
was no trouble before the shooting, 
permitting others to testify that the 
witness made such statement was 
proper. Dowell v. Commonwealth, 34 
S.W.(2d) 946, 237 Ky. 56 


{[b] Self-defense.—In a _ prosecu- 
tion for the murder of a plain clothes 
policeman, in which defendant claim- 
ed self-defense, not knowing that de- 
ceased was an officer, and in which 
he testified on cross-examination that 
he did not know that he was being 
sought in another state for murder 
committed therein, testimony of the 
police officer who finally arrested de- 
fendant that he stated to such officer 
that he preferred to be tried for the 
murder of the plain clothes police- 
man, instead of for the murder com- 
mitted in the other state, was admis+ 
sible in rebuttal of defendant’s cross- 
examination that he did not know he 
had been wanted in the other state. 
- Williams v. Commonwealth, 104 S.E. 
8538, 128 Va. 608. 


[ec] Testimony that deceased 
reached fer a gun prior to being 
killed may be discredited by proof 
that the witness so testifying had 
formerly stated that deceased was 
shot down while unconscious of his 
assailant’s presence. Commonwealth 
v, Festo, 146 N.E. 700, 251 Mass. 275. 


[d] Who began the shooting.— 
Where the sister of defendant charg- 
ed with murder testified that she was 
eight or ten steps from the parties 
at the time of the shooting, that de- 
ceased began shooting at defendant, 
after which defendant shot, and that 
defendant picked up decedént’s pistol, 
evidence by the state that defend- 
ant’s sister stated, on seeing the 
corpse of deceased, that she would 
not stay where they called people out 


WITNESSES 


deseription of 


of street 


of the field and killed them, and that 
the shooting was the business of de- 
fendant and her parents, offered to 
affect the witness’ credibility, was im- 
properly excluded. Gilbert v.. Com- 
monwgaltty 14 S.W.(2d) 194, 228 Ky. 


28. Laiblin v. San Joaquin Agr. 
Por ates 213 P. 529, 60 Cal.App. 


{a] In accordance with contract. 
—In an action on a quantum meruit 
for services performed in leveling cer- 
tain land under a contract which had 
been rescinded by plaintiff, evidence 
that defendant’s president had stated 
to a third party that the entire land 
had been leveled and checked was ad- 
missible for the purpose of impeach- 
ment, defendant’s testimony being 
that the work had not been completed 
in accordance with the contract. Lai- 
blin v. San Joaquin Agr. Corporation, 
213 P. 529, 60 Cal.App. 516. 


29. Georgia Ry. & Power Co. v. 
Simms, 126 S.E. 850, 33 Ga.App. 535; 
Geerds v. Ann Arbor R. Co., 147 N.W. 
505, 181 Mich. 12; Lepard v. Michigan 
Cent. R. Co., 130 N.W. 668, 166 Mich. 
373, 40 L.R.A.N.S. 1105. 


[a] Brakes.—Where, in an action 
against a street car company for in- 
juries to a pedestrian, the motorman 
had testified that. when he ran the 
car he had no trouble with the brakes, 
his testimony wherein he denied mak- 
ing a statement relative to the air 
brakes leaking was relevant as bear- 
ing on impeachment of his prior testi- 
mony, and after his denial it was 
proper to, introduce evidence of an- 
other witness that he had in fact 
made such a statement. .Georgia Ry. 
& Power Co. v. Simms, 126 S.E. 850, 
33 Ga.App. 535. 


[b] Cattle guard.—In an action 
for killing plaintiff's cow which pass- 
ed onto the track over an alleged 
defective cattle guard, the section 
foreman having testified that the 
guard was in good condition, plaintiff 
could show that he had stated the 
contrary on the day of the accident, 
as affecting his credibility. Geerds 
v. Ann Arbor R. Co., 147 N.W. 505, 181 
Mich. 12. 


[ec] Locomotive whistle.-—Where 
a railroad company made its engi- 
neer its own witness to the fact that 
the whistle on his locomotive was in 
perfect condition, it was competent 
as collateral impeachment only to 
prove that he had stated that the 
whistle would not work and was no 
good. Lepard v. Michigan Cent. R. 
Co., 1380 N.W. 668, 166 Mich. 373, 40 L. 
R.A.N.S. 1105. 


Automobile accident cases see su- 
pra text and note 22. 


30. First Bank of Springtown vy. 
Hill, (Tex.Civ.App.) 151 S.W. 652. 


[a] To transfer of note.—In an 
action by a wife to recover a note 
constituting her separate property ac- 
tually transferred by her husband, 
the husband, having testified that she 
consented to the transfer, could be 
impeached by proof of his confession, 
that he had wrongfully transferred 
the note. First Bank of Springtown 
v. Hill, (Tex.Civ.App.) 151 S.W. 652. 


31. Roberts v. State, 168 S.W. 100, 
(Ay AV OxACr a LO Us 


[a] Tilustration—Where, on the 
trial of accused for the murder of 
his son-in-law, decedent’s wife testi- 
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probable cause,?4* finaneial condition,®?® friendly or 
unfriendly character of relations,?° gift,?”? handling 
Cares 


identification,*® instigation of 


fied in behalf of accused, and showed 
that decedent had been guilty of cru- 
elty, and that she had informed ac- 
cused thereof, the state was proper- 
ly permitted to impeach her by prov- 
ing that she had told a third person - 
that her husband had always been 
good to her, and that she desired to 
go back and live with him. Roberts 
v. State, 168 S.W. 100, 74 Tex.Cr. 150. 


32. Jones v. Coley, 121 So. 24, 219 
Ala. 23 (mule). 


33.. Steele v. Michigan Buggy Co., 
95 N.E. 435, 50 Ind.App. 635; Mathis 
v. Bank of Taylorsville, 124-S.W. 876, 
136 Ky. 634. 7 


34. Stewart v. Mulligan, 75 S.E. 
991, 11 Ga.App. 660. 


{a] Illustration.—In an action for 
malicious prosecution in suing out a 
possessory warrant, the guardian of 
defendant, who was a minor when the 
warrant issued, having testified that 
he was of the opinion that probable 
cause existed, it was not error to ad- 
mit evidence of a statement, made 
after trial of the possessory war- 
rant case, that if he had known the 
facts he would not have permitted the 
action. Stewart v. Mulligan, 75 S.E. 
991, 11 Ga.App. 660. 


385. Bank of Pittsburg v. Purcell, 
133 A. 31, 286° Pa. -114. 


36. People v. Pfanschmidt, 104 N. 
E. 804, 262 Ill. 411, Ann.Cas.i915A 
1171; Roberts vy. State, 168 S.W. 100, 
74 Tex.Cr. 150. 


[a] Between father and son.— 
People vy. Pfanschmidt, 104 N.E. 804, 
262 Th. 411, Ann.Cas.1915A" 1474, 


[b] Between husband and wife.— 
ae iis v. State, 168 S.W. 100, 74 Tex. 
es i 


37. Warhart v. Agnew, (Tex.Civ. 
App.) 190 S.W. 1140 [rev on other 
grounds (Commn.App.) 222 S.W. 188]. 


38. Capital Traction Co, v. Cont- 
ner, 87 A. 904, 120 Md. 78. 


fa] Collision with buggy.—In an 
action for injuries to a traveler in a 
buggy struck by an electric car at a 
crossing, the motorman, testifying as 
to his handling of the car and all he 
did in an effort to stop it, may be 
impeached, on laying proper founda- 
tion by showing that a few seconds 
after the accident he stated that he 
had lost control of the car. Capital 
aa Stee Co. v. Contner, 87 A. 904, 120 


Automobile accidents 
text and note 22 


33. Ala.—Weems v. State, 104 So. 
845, 20 Ala.App. 576. 


Cal.—People v. Mar Gin Suie, 103 
P. 951,11 Cal.App. 42. 


Mass.—Commonwealth  y. 
146 N.E. 700, 251 Mass. 275. 


Mich.—People v. Keywell, 239 N.W. 
288, 256 Mich. 139. 


N.C.—State v. Neville, 95 S.E. 55, 
L7T5ENIG. TS 


S.C.—State v. Guber, 63 S.E. 684, 82 
S.C. 159. 


[a] QTlustration.—In a murder 
case, where the foundation for im- 
peachment of a witness had been laid, 
it was error to exclude testimony of 
a newspaper reporter that the wit- 
ness, who had identified accused as a 
man who immediately after the kill- 
ing had run with a pistol in his hand 


see supra 


Festo, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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crime,*® insurance,‘! insults,*? knowledge of witness 
as to particular matters,*® making of complaints to 
witness by victim of sex erime,** marking of hogs,*® 


WITNESSES 


membership in firm,*® number of sacks sampled,*? 


and disappeared in a cellar, had short- 
ly after the homicide stated to the 
reporter that he did not believe he 
could identify any of the Chinamen 
who ran from the scene of the homi- 
cide. People v. Mar Gin Suie, 103 P. 
951, 11 Cal.App. 42. 


40. State v. Natalle, 135 So. 34, 172 
La. 709. 
fa] Tllustration.—In a prosecution 


for receiving stolen property, where 
the alleged thief testified that a de- 
tective instigated the crime, the al- 
Jeged thief’s statement that he him- 
self originated and committed the 
crime was admissible for impeach- 


ment. State v. Natalle, 135 So. 34, 172 
La. 709. 
41. Gunn vy. State, 136 So. 870, 


24 Ala.App. 494; 
Mutual Casualty Co., 
S.W.(2d) 540. 


[a] Cancellation of policy.—Gaire 
v. American’ Mutual Casualty Co., 
(Mo.App.) 20 S.W.(2d) 540. 


42. Commonwealth v. Festo, 146 
N.E. 700, 251 Mass. 275; Moore v. 
State, 281 S.W. 1080, 103 Tex.Cr. 566; 
Bell v. State, 224 S.W. 1108, 88 Tex. 
Cr. 64; Taylor v. State, 167 S.W. 56, 
74 Tex.Cr. 3; Long v. State, 127 S.W. 
oot 59 Tex.Cr. 1038, Ann.Cas.1912A 
1 : 


Gaire v. American 
(Mo.App.) 20 


[a] Telling brother of insult.— 
Where a sister of accused testified 
that a few days before the killing she 
had informed him of insulting conduct 
of decedent toward her in a dressing 
room at’a schoolhouse, evidence that 
the sister a few days after the kill- 
ing had stated that decedent had ney- 
er said anything out of the way to 
her, or insulted her, was admissible 
to contradict her and as bearing on 


her credibility. Long v. State, 127 
mS. We, 551, 59) Tex. Cry£i103jroAnn.Cast 
1912A 1244. 

43. Ala.—Pennsylvania Casualty 


Co. v. Perdue, 51 So. 352, 164 Ala. 508. 


Ky.—MecCollum vy. Commonwealth, 
263 S.W..673, 204 Ky. 183. 


La.—State v. Mackles, 108 So. 410, 
161 La. 187. 


N.M.—State v. Smith, 252 P. 1008, 
32 N.M. 191. 


Or.—State v. McCarroll, 261 P. 411, 
123 OF, is: 


Tex.—Link v. State, 164 S.W. 987, 
73 Tex.Cr. 82; Lane v. State, 129 S.W. 
390,109 Pex.€r: +595, 


[a] Disease.—A defense in an ac- 
tion on a health policy being that 
when it was issued insured had tuber- 
culosis, which under the policy would 
have. avoided it, and insured having 
testified that he first became aware of 
the disease at a certain date after 
the policy was issued, defendant 
eoulad show that insured had made 
statements indicating that he was 
aware he had the disease when he 
applied for the policy. Pennsylvania 
Casualty Co. v. Perdue, 51 So. 352, 
164 Ala. 508. 


[b] Gun.—Where a defense _ wit- 
ness had denied knowledge of the 
shotgun with which the homicide was 
apparently committed, the state was 
properly permitted to impeach his 
testimony by proof that he had stated 
to a deputy sheriff that his father, a 
defendant, had borrowed such gun 
and still had it. State v. Mackles, 108 
So. 410, 161 La. 187. } 


{c] Handwriting. — Where the 


state seeks to prove forgery by cir- 
cumstantial evidence, ineluding the 
fact that others having the opportun- 
ity did not do it, a defense witness, 
testifying on cross-examination that 
he cannot state whether the hand- 
writing is that of one of the others 
having opportunity, may be impeached 
by showing that on a former occasion 
he had stated it was not the hand- 
writing of such other person. State 
Vewsmith, 252.0. 10035032. NM. 1 9a, 


{[d] Pregnancy.—(1) Of daughter 
of witness. Link v. State, 164 S.W. 
987, 73 ‘Tex.Cr. 82.::°(2) Of victim of 
rape committed by defendant witness, 
State v. McCarroll, 261 P. 411, 123 Or. 
173. 


fe] Why wife left him.—Where 
the killing of father-in-law grew out 
of separation of accused and his wife, 
and accused testified that he did not 
know why his wife left him, it was 
permissible to ask him concerning a 
conversation with his brother-in-law, 
wherein the brother-in-law stated, and 
defendant admitted, that he shot 
around his wife’s feet and terrorized 
her, and, on his denial of the conver- 
sation, to show that it occurred, as 
affecting credibility. McCollum _v. 
eee DN fea be 263 S.W. 673, 204 Ky. 


44. State v. Patrick, 207 N.W. 393, 
201 Iowa 368; Grimes v. State, 160 
S.W. 689, 71 Tex.Cr. 614. 


45. State v. Jones, 125 So. 127, 169 
La. 291. Z 
46. St. Louis Brewing Ass’n v. 


alba 242 S.W. 692, 210 Mo.App. 
oO 


47. Southern Cotton Oil Co. v. 
Raines, 155 S.E. 484, 171 Ga. 154. 


[a] For example, evidence of state- 
ments by a fertilizer inspector that he 
did not know the number of sacks 
sampled was admissible to contradict 
the inspector’s testimony that he sam- 
pled the requisite percentage of the 
sacks. Southern Cotton Oil Co. v. 
Raines, 155 S.H. 484, 171 Ga. 154. 


48. McKibben v. State, 149 S.E. 301, 
40 Ga.App. 265. 


[a] For example, testimony that a 
certain person stated that he obtained 
liquor from accused was admissible to 
impeach his testimony that he did 
not get whisky from accused. McKib- 
ben v. State, 149 S.E. 301, 40 Ga.App. 
265. 


49. Hesk v. Ellis, 75 So. 329, 200 
Ala. 17; Barfield v. Evans, 65 So. 928, 
187 Ala. 579; People v. Romero, 107 P. 
709, 12 Cal.App. 466; Price v. Powell, 
(Tex.Civ.App.) 57 S.W.(2d) 1121; Wil- 
son v. State, 265 S.W. 568, 98 Tex.Cr. 


235; Creale v. State, 158 S.W. 268, 
71 Tex.Cr. 9; Mears v. Daniels, 78 A. 
737, 84 Vt. 91. 

[a] Claim of ownership. — In a 


prosecution for larceny of diamond 
rings in which defendant testified that 
he never claimed them as his own, 
evidence that when he pawned them 
he claimed them as his own, and the 
circumstances of the pawning, is ad- 
missible. Creale v. State, 158 S.W. 
269307 1 Tex Crirg: 


[b] Ownership of liquor.—Where 
defendant’s wife had testified that liq- 
uor found on premises belonged to a 
third person, it was not error to per- 
mit the state to impeach her by prov- 
ing she had stated to officers at the 
time of the raid that whisky belonged 
to defendant, as against the objection 
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obtaining liquor,t8 ownership,*® participation in 
crime,°° paternity,>! payment,®? personal injury,°* 
physical condition,®* possession of weapon,°®° preju- 


that the matter had not been gone into 
on her direct examination. Wilson v. 
State, 265 S.W. 568, 98 Tex.Cr. 235. 


50. Collins v. State, 178 S.W. 345, 
Ue DEXA OL eal OG. 


51. People v. Elston, 174 N.Y.S. 1, 
186, App Divi 2249 37) INoYeCrs 236; 
Hieks v. State, 171 S.Wi.755,.75. Lrex.Cr. 
461; State v. Rice, 98 S.E. 432, 83 W. 
Va. 409; State v. Koch, 84 S.E. 510, 75 
W.Va. 648. 


[a] For example, in a daughter’s 
prosecution of her father for incest, 
where she is permitted to testify to 
the birth of her child, and to impute 
its paternity to her father, she is lia- 
ble, upon proper foundation laid, to be 
impeached by showing her contradic- 
tory statements with relation thereto 
on other occasions. State v. Rice, 98 
S.E. 432, 83 W.Va. 409. 


52. Roth v. Dawedoff, 1385 P. 352, 
55 Colo. 352; Grand Lodge F. & A. M. 
of Texas v. Harris, (Tex.Civ.App.) 17 
S.W.(2d) 96. 


[a] Of commission.—On an issue 
as to whether a buyer of goods had 
paid a broker’s commission which the 
broker was seeking to recover from 
the seller, evidence that the buyer had 
stated that he paid plaintiff twenty- 
five dollars for a commission and 
showed a receipt therefor, together 
with a copy thereof, was admissible 
to affect the buyer’s credibility as a 
witness, he having denied making any 
such payment or showing any such re- 


ceipt. Roth v. Dawedoff, 135 P. 453, 55 
Colo. 352. 
53. Mitchell v. Pittsburgh, C., C. & 


Sti L. RR. Co, 13-F.(2d) 704; Clark’ vi 
State, 115 So. 294, 22-Ala.App. 319 
feert gri-115::So0.2:295; 217) Ala.229) 3; 
Lebrun v. Boston & M. R. R., 142 A. 
128, 83 N.H. 293. 


[a] For example, where a physi- 
cian had testified that plaintiff’s con- 
dition was due to a tumor unconnected 
with the accident forming the basis of 
suit, it was competent to impeach the 
physician by proof of his prior state- 
ment to the effect that plaintiff's con- 
dition was the result of the accident. 
Mitchell v. Pittsburgh, C., C. & St. L. 
R., Co., 13 EF. (2d) 704: 


54, Supreme Tribe of Ben Hur v. 
Cosgrove, 169 S.W. 999, 166 Ky. 595, 
161 Ky. 484; Timms vy. Echols, (Tex. 
Civ.App.) 50 S.W.(2d) 454. > 


[a] At time of insurance rein- 
statement.—Where, on an issue as to 
insured’s health when reinstated, 
plaintiff's two sisters testified that 
he was in good health at that time, 
defendant could show in rebuttal 
declarations of such persons incon- 
sistent with their testimony. Su- 
preme Tribe of Ben Hur v. Cosgrove, 


169. S.W.. 999, 160 Ky. 595, 1161 Key, 
484, 
{[b] Before injury.—Doctor’s state- 


ment that plaintiff's wife was all right 
before her alleged injury was admis- 
sible to impeach the doctor who tes- 
tified she was in bad condition before 


injury. Timms v. Echols, (Tex.Civ. 
App.) 50 S.W.(2d) 454. 

55. Turner v. State, 58 So. 116, 
4 Ala.App. 100; Jones v. Common- 


wealth, 62 S.W.(2d) 56, 250 Ky. 217. 


[a] For example, where a witness 
for accused testified that she had 
never seen accused with a pistol, it 
was proper to impeach her by showing 
that she stated to a certain person 
that she had carried accused’s pistol 
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dice,°*® presence of particular persons at certain place 
and time,*’ rape,°* rate of wages,°® reason for leav- 
ing home,°° receipt of a check,®! route taken,®? sex- 
speed 

threats,°® time,®’ value,®® and wills.®® 


ual intercourse,®* —sleep,®4 


Extent of inquiry as to contradictory statements 


down to his home the day before the 
offense was committed. Turner v. 
State, 58 So. 116, 4 Ala.App. 100. 


56. State v. Johnson, 144 N.W. 308, 
162 Iowa 597. 


Bias or prejudice: 
Generally see supra §§ 1143-1218. 


Conclusiveness of answers on cross- 
examination as to bias or prejudice 
see supra § 1198. 


57. State v. Lerman, 151 A. 867, 107 
N.J.Law 77 [aff 147 A. 651, 7 N.J.Misc. 
986]; Sapp v. State, (Tex.Cr.) 190 S. 
W. 489. 


[a] Deceased and defendant on 
train.—In a trial for murder, testi- 
mony that a train conductor stated 
that there was no doubt that deceased 
and one of the defendants got off his 
train at a certain time and place and 
took an automobile driven by the oth- 
er defendants, was admissible to im- 
peach the conductor’s testimony to 
the contrary. Sapp v. State, (Tex.Civ. 
App.) 190 S.W. 489. 


58. State v. McKiel, 259 P. 917, 122 
Or. 504. 


{a] As to time, place, and manner 
of commission of rape.—State v. Mc- 
Kiel, 259 P. 917, 122 Or. 504. 


59. Goldberg v. Weinberger, 115 N. 
YiS.5109.8 


[a] MTllustration.—In an action for 
breach of an employment contract, un- 
der which plaintiff testified that he 
was entitled to receive forty dollars 
per week, instead of thirty-five dol- 
lars, as claimed by defendants, the 
court erred in refusing to permit evi- 
dence of plaintiff's declarations that 
his wages during the time he was in 
defendants’ employ were less than he 
testified they were, as affecting his 
eredibility. Goldberg v. Weinbergér, 
115 N.Y.S. 1098. 


60. Coleman vy. 
LAs el ex. Cre 20. 


{a] TIllustration.—Where prosecu- 
trix, in a prosecution for abandonment 
after seduction and marriage, testi- 
fied that she left her home before 
marrying defendant because of her 
pregnant condition, it was error to ex- 
clude evidence of declarations mede 
by her to another on that trip that she 
was leaving home because of unpleas- 
antness there. Coleman y. State, 158 
SiWoesllevpe (le bex Or. 2.0, 


61. Fleming v. State, 171 N.E. 27, 
122 Ohio St. 156 [aff 171 N.E. 407, 
34 Ohio App. 536, and cert den 51 S.Ct. 
39, 282 U.S. 800, 75 L.Ed. 719]. 


62. State v. Simpson, 206 P. 561, 
119 Wash. 653. 


[a] By defendant on trial for rob- 
bery.—In a prosecution for robbery, 
where an accomplice testified that de- 
fendant traveled over a certain route, 
to discredit his testimony it was 
proper for another witness to testify 
that this accomplice had previously 
acknowledged that defendant traveled 
over another route. State v. Simpson, 
206 P. 561, 119 Wash. 653. 


63. Kolb v. State, 938 So. 358, 129 
Miss. 834; Monroe vy. State, 289 S.W. 
686, 105 Tex.Cr. 543; Smith v. State, 
288 S.W. 458, 105 Tex.Cr. 327; Gross 


State, 158 S.W. 


WITNESSES 


of vehicle,®* 
acter. 


v. State, 135 S.W. 373, 61 Tex.Cr. 176, 
33 L.R.A.N.S. 477; Foreman v. State, 
134 S.W. 229, 61 Tex.Cr. 56. 


[a] Tllustrations.—(1) Prosecu- 
trix, in a trial for violating the Age 
of Consent Law (lL. [1914] ec 171 § 1; 
Hemingway Code § 1093), who testi- 
fied that accused was the first person 
to violate her chastity, may be im- 
peached by showing her statements 
that one other than accused was the 
guilty one, or that she had sexual in- 
tercourse with another prior to the 
time fixed by her that accused violated 
her chastity. Kolb v.. State, 93 So. 
858, 129 Miss. 8384. (2) That prosecu- 
trix in a rape case had said defendant 
had not had intercourse with her was 
admissible to impeach her. Monroe v. 
State, 289 S.W. 686, 105 Tex.Cr. 543. 


64. Pullman Co, v.. Culbreth, 2 F. 
(2d). 540, 42% ACLSR. 164 [aff 293 F. 
402]. 


[a] For example, in a passenger’s 
action against a sleeping car company 
for assault by another passenger, con- 
versation of the witness with the 
conductor some time after the assault 
was admissible to impeach the con- 
ductor’s testimony that he was asleep, 
by proving that he gave a different 
reason for failure to assist the pas- 
senger. Pullman Co. ve Culbreth, 2 F. 
te 540, 42 A.L.R. 164 [aff 293 F. 
402]. : 


65.. Hartman yv. Fleming, (Mo.) 264 
S.W. 878. 


[a] Speed of street car striking a 
truck and causing it to strike an elec- 
tric delivery car and plaintiff, the 
driver, while he was standing on the 
ground engaged in unloading. Hart- 
man v. Fleming, (Mo.) 264 S,W. 873. 


Automobile accident cases see supra 
text and note 22. 


66. La.—State v. Ross, 107 So. 481, 
160 La. 661. 


Mo.—State v. 
148. 

N.C.—State v. Price, 74 S.B. 587, 158 
N.C. 641. 


Tex.—Pratt v. State, 129 S.W. 364, 
59 Tex.Cr. 635. 


Wis.—Cook v. Gust, 145 N.W. 225, 
155 Wis. 594. 


{a] Tustration.—Where a witness 
for accused testified on direct exam- 
ination that decedent had made 
threats against accused, and on cross- 
examination denied having said to per- 
sons named ata time and place speci- 
fied that decedent had never said any- 
thing against accused, the court prop- 
erly permitted such persons to testify 
that the witness had told them that 
decedent had made no threats against 
accused and had never at any time 
said anything against him. Pratt v. 
State, 129 S.W. 364, 59 Tex.Cr. 635. 


67. Wade v. State, 171 S.W. 713, 75 
(WexC i mais 


68. Hamilton v. Cranford Mercan- 
tile Co., 78 So. 401, 201 Ala. 403; Rog- 
ers vy. Whittle, 74 So. 96, 15 Ala.App. 
550. 


er ee generally see infra §§ 1239, 
Oa. 


69. 


Moore, 29 S.W.(2d) 


In re Miller’s Will, 266 P. 33, 


ee 
i 


[§ 1219 


rests largely in the sound diseretion of the trial 
court,’® although such discretion is not absolute and 
the court may exceed its powers by an improper 
admission’! or exclusion’? of evidence of this char- 


Fact that another trial growing out of same trans- 


125 Kan. 636; Grill v. O’Dell, 77 A. 
984, 113 Md. 625; In re Oates’ Will, 157 
N.Y.S. 646, 171 App: Div: 6%9; ‘In ‘re 
OEOR 8 Estate, 223 N.W. 41, 54 S.D. 


. 


[a] Contents of lost will. — In a 
proceeding to probate a lost will, 
where a party testified that the will 
gave him all preperty, evidence that 
he had stated that the will gave him 
only a life estate was admissible. 
a re Miller’s Will, 266 P. 33, 125 Kan. 


[b] Testamentary capacity.—(1) 
It is proper to impeach a witness tes- 
tifying that the testatrix was mental- 
ly capable of executing a will contest- 
ed on the ground of testamentary in- 
capacity by showing that the witness 
in a conversation with a person named 
at a time and place indicated charac- 
terized testatrix as being in her dot- 
age. Grill v. O’Dell, 77 A. 984, 113 Md. 
625. (2) Where a subscribing witness 
to a will gave his opinion that the tes- 
tatrix was of sound mind, the exclu- 
sion of testimony, after foundation 
laid, that he had said that the testa- 
trix was of unsound mind was error. 
In re Oates’ Will, 157 N.Y.S. 646. 171 
App.Div. 679. 


[c] When proponent testified to 
reading will to testator, testimony as 
to his statements that he knew noth- 
ing of contents of will was admissible 
to impeach him. In re Olson’s Estate, 
223 N.W. 41, 54 S.D. 184. 


70. Ark.—Brinkley Car Works, etc., 
oe v. Cooper, 87 S.W. 645,.75 Ark. 
325. 


Iowa.—Dugger v. Kelly, 
27, 168 Iowa 129. 


Minn.—State v. Callahan, 110 N.W. 
342, 100 Minn. 63. 


S.C.—State v. Brock, 126 S.B. 28, 130 
S3Ci 252. 


Wash.—Staté v. Susan, 278 P. 149, 
152 Wash, 365. 


[a] No abuse in restricting in- 
quiry.— Where plaintiff’s witness de- 
nied making statements contrary to 
his testimony that he had not ob- 
structed drainage from defendant’s 
land, it would have been proper to 
prove by other witnesses the simple 
fact that he had admitted stopping the 
tile contrary to his testimony, but it 
was not an abuse of discretion to ex- 
clude proof of his statement that he 
had been hired by plaintiff to block the 
tile, as such testimony would have 
necessitated plaintiff's trying by re- 
buttal to deny so grave an imputation 
and would have confused the jury by 
introduction of further issues having 
no relevancy to the principal issues of 
the case, and “assaults and counter 
assaults upon the witnesses and par- 
ties concerning matters which are ma- 
terial only as affecting their credibil- 
ity must end somewhere.” Dugger v. 
Kelly, 150 N.W. 427, 30, 168 Iowa 129. 


71. Cooper v. Hopkins, 48 A. 100, 
70 N.H. 271; State v. Susan, 278 P. 
149, 152 Wash. 365. 


72. Ankersmit v. Tuch, 20 N.E. 819, 
LIA Ney ee) 7b 823 Abb EN. Cas agi 
Winchell v. Winchell, 2 N.E. 897, 100 
NiY. 159° 


{a] For example, 


150 N.W. 


the trial court 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1219-1221] 


action is unavoidably disclosed by bringing out. for- 
mer contradictory statements of a witness cannot 
deprive a party of the right to show such state- 


ments.*? 


[§ 1220] 2. Witnesses Who May Be Impeached* 
Any witness who has made extra- 
judicial statements which are inconsistent with, or 
in contradiction of, his testimony when ealled as a 
witness may, subject to certain limitations herein- 
after discussed, be impeached by those statements 
when shown by the party who has ealled the wit- 
ness’* and any witness who testifies on behalf of a 
party may be impeached by his adversary’s proving 
that the witness has made statements which are in- 


—a. In General. 


has no discretionary power (1) to ad- 
mit-or exclude such evidence when a 
proper foundation has been laid and 
the evidence itself is directed only to 
the impeachment of the witness and is 
proper in character for that purpose 
(Ankersmit v. Tuch, 20 N.E. 819, 114 
N.Y. 51, 23 Abb.N.Cas. 87), (2) and 
the mere fact that the statements or 
conversations involved would have 
been competent substantive evidence 
to establish issues in the case had 
they been brought out upon examina- 
tion as evidence in chief and that the 
party neglected or omitted thus to 
bring them out does not confer upon it 
any such discretion (Ankersmit v. 
Tuch, supra; Winchell v. Winchell, 
2.N.E. 897,100 N.Y. 159). 


Error to exclude testimony of con- 
tradictory statements where proper 
foundation laid, etc., see infra § 1240 
text and note 81. 


73. Reisch v. People, 82 N.E. 321, 
229 Til. 574. 

74. See infra §§ 1226-1231. 

75. See supra § 1219, and infra 


§§ 1221 et seq. 
76. See infra § 1224. 
77. See supra § 1219. 


78. Ala.—Parker v. 
So. 479, 200 Ala. 103. 


Cal.—Roussin v. Kirkpatrick, 95 P. 
1123, 8 Cal.App. 7. 


Colo.—Cravens v. Bennett, 30 P. 61, 
17 Colo. 419; Bottom v. Barton, 54 P. 
1031, 12 Colo.App. 53. 


Del.—Chielinsky v. Hoopes, etc., Co., 
40 A. 1127, 15 Del. 273. 


Ga.—Owen v. Palmour, 36 S.E. 969, 
111 Ga. 885. 


Ind.—McAfee v. Montgomery, 
N.E. 957, 21 Ind.App. 196. 


Iowa.—Hall v. Chicago, etc., R. Co., 
51 N.W. 150, 84 Iowa 311. 


Ky.—Louisville & N. R. Co. v. Burk, 
268 S.W. 844, 207 Ky. 1. 


Mich.—Thompson v. Mecosta, 104 N. 
W. 694, 141 Mich. 175. 


Mont.—Beadle v. Harrison, 194 P. 
134, 58 Mont. 606. 


Neb.— Milligan v. Butcher, 37 N.W. 
596, 23 Neb. 683. 


N.Y.—Goldberg v. Weinberger, 115 
N.Y.S. 1098. 


Va.—Nash v. Yellow Poplar Lumber 
Cos 6s SiH 14109) Van 14. 


fa]. Not necessary that he be real 
party in interest.—One suing as trus- 
tee may be so impeached. Thompson 
v. Mecosta, 104 N.W. 694, 141 Mich. 
175. 


[b] That impeaching statement al- 
so involves admission immaterial.— 


Newman, 75 
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consistent with, 
mony as witness.7® 
may not, however, generally be permitted to impeach 
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or in contradiction of, his testi- 
The party who ealls a witness 


him by proof of such statements.‘® 


peached.*8 


(1) The fact that the statement in- 
volves an admission which might be 
proved as having been made against 
his interest does not change the rule. 
Milligan v.. Butcher, 37 N.W. 596, 23 
Neb. 683. (2) Inconsistent or con- 
tradictory statements as independent 
evidence generally see infra § 1236. 


79. Womack v. State, 72 Ga. 215; 
Gross v. State, 135 S.W. 873, 61 Tex. 
Cr. 176, 33 L.R.A.N.S. 477; State v. 
Foxley, 213 P. 1079, 61 Utah 404. 


[a] Reason for rule.—The prose- 
cutor is not a party, and stands be- 
fore the court and jury as any other 
witness, to be impeached in the same 
way; and his statements outside and 
not under oath are admissible in the 
same way and for the same general 
purpose of contradicting him. 
Womack v. State, 72 Ga. 215. 


[b] Rule applied.—(1) Ina prose- 
cution against a father for incest with 
his daughter, a statement of prosecu- 
trix that her three uncles had inter- 
course with her having been intro- 
duced in evidence and having been de- 
nied by the prosecutrix presented a 
case wherein defendant had a right to 
contradict her statement by proof that 
she had made such statement prior to 
the trial. Gross v. State, 185 S.W. 
$73,7 615 Dex. Cr. Bin 8%65) 332 0.R:A.N.S; 
477. (2) In a prosecution for em- 
bezzlement by an attorney the prose- 
cuting witness was properly subject 
to impeachment by proof that she had 
previously made a statement respect- 
ing the integrity of accused. State v. 
Foxley, 213 P. 1079, 61 Utah 404. 


U.S.—Ryan v. U. S., 58 F.(2d) 
Maloney v. U. S., 26 F.(2d) 902; 
16554 U.) Si v. 


80. 
708; 
Halbert v. U. S., 290 F. 
Smith, 47 F. 501. 


Ala.—Riley v. State, 96 So. 599, 209 
Ala. 505; Hill v. State, 69 So. 941, 
194 Ala. 11, 2 A.L.R. 509; Carpenter 
v. State, 69 So. 531, 193 Ala. 51; Cos- 
tello v. State, 58 So. 202, 176 Ala. 1; 
Smith v. State, 34 So. 396, 1387 Ala. 22; 
Angling v. State, 34 So. 846, 137 Ala. 
17; Hicks v. State, 13 So. 375, 99 Ala, 
169; Daugherty v. State, 139 So. 439, 
24 Ala.App. 591; Maloy v. State, 130 
So. 902, 24 Ala.App. 123; Slaton v. 
State, 109 So. 118, 21 Ala.App. 422; 
Williams v. State, 84 So. 424, 17 Ala. 
App. 285; McGuire v. State, 57 So. 
57, 2 Ala.App. 218. 


Ariz.—Britt v. State, 218 P. 981, 25 
Ariz. 419; Fuqua vy. State, 165 P. 311, 
19 Ariz. 40. i 


Ark.—Robo v. State, 14 S.W.(2d) 
1115,179 Ark. 207; Pinkerton v. State, 
190 S.W. 110, 126 Ark. 201; Dennis 
v. State, 114 S.W. 926,:88 Ark. 418. 


Cal.—People v. Couteure, 151 P. 659, 
171 Cal. 48; People v. O’Bryan, 130 P. 
1042, 165 Cal. 55; People v. Scalamiero, 
76 P. 1098, 148 Cal. 343; People v. 


*By JOHN F. MCDONALD (8§ 1220-1236). 


[§ 1221] b. Party or Accused; Prosecuting Wit- 
ness or Others Sustaining Relation to Party. 
in the general rule that a witness may be impeached 
by showing that at other times and places he has 
made statements which are inconsistent with, or in 
contradiction of, his testimony,’? a party to a civil 
action, when testifying as a witness may be so im- 
Similarly a prosecuting witness’® or a 
defendant in a criminal prosecution’? who testifies 
in his own behalf, may be impeached in this manner. 


With- 


Walker, 73 P. 831, 140 Cal. 153; Peo- 
ple v. Rushing, 62 P. 742, 130 Cal. 449, 
80 Am.S.R. 141; People v. Amadio, 
145 P. 151, 25.Cal.App. 729. 


Conn.—State v. Padula, 138 A. 456, 
106 Conn. 454; State v. Rubaka, 72 A. 
566, 82 Conn. 59. 


Del.—Garboctowski v. State, 123 A. 
395, 32 Del. 386. 


Fla.—Morris v. State, 130 So. 582, 
100 Fla. 850; Dredge v. State, 67 So. 
43, 68 Fla. 240. 


Ga.—Henderson v. State, 154 S.E. 
232, 170 Ga. 843; Coleman v. State, 
82, S.H.. 228, 141 Ga. 731, 


Hawaii.—Territory v. Wong Pui, 29 
Hawaii 441. 


Ill.—People v. Romano, 169 N.E. 182, 
337 Ill. 300; People v. Graves, 162 N. 
E. 839, 331 Ill. 268; People v. Popo- 
vich, 129 N.E. 161, 295 Ill. 491; Me- 
aie v. People, 80 N.E. 1061, 226 Ill. 


Iowa.—State v. McClain, 183 N.W. 
305, 191 Iowa 750. 


Ky.—Miller v. Commonwealth, 33 S. 
W.(2d) 590, 236 Ky. 448; Pierson v. 
Commonwealth, 17 S.W.(2d) 697, 229 
Ky. 584; Logan v. Com., 29 S.W. 632, 
16 Ky.L. 508. 


La.—State v. Robinson, 27 So. 129, 
52 La.Ann. 541. 


Md.—Garlitz v. State, 18 A. 39, 71 
Md. 293, 4 L: R.A. 601, 


Mass.—Commonwealth v. Gleason, 
159, N.H. 518, 262 Mass. 185. 


Mich.—People v. Butler, 192 N.W. 
685, 221 Mich. 626. 


Miss.—Shaw v. State, 100 So. 519, 
136 Miss. 1. 


Mo.—State v. Ayres, 285 S.W. 997, 
314 Mo. 574; State v. Loness, 238 S.W. 
112; State v. Avery, 21 S.W. 193, 113 
Mo. 475. 


Mont.—State v. Broadbent, 71 P. 1, 
27 Mont. 342; State v. Cadotte, 42 P. 
857, 17 Mont. 315. 


Neb.—Haddix v. State, 107 N.W. 781, 
76 Neb. 369. 


N.Y.—People v. Steinmetz, 204 N.Y. 
S. 349, 209 App.Div. 83 [motion to 
dism appeal conditionally gr 147 N.E. 
208,.289,-N.Y.,578, and. aff,@48 NB 
597, 240 N.Y. :411]. 


N.C.—State v. Crane, 15 S\Ei 231° 
110 N.C. 530. 


N.D.—State v. Young, 212 N.W. 857, 
55 N.D. 194. 


Ohio.—Bandy v. State, 13 Ohio App. 
461 [aff 131 N.H. 499, 102 Ohio St. 384, 
21 A.L.R. 594]. 


Or.—State v. Jordan, 26 P.(2d) 558. 
Pa.—Commonwealth v. Racco, 73 A. 
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Persons bearing particular relationship to party. 
An agent who testifies on behalf of his principal as 
a party in an action may be impeached by proof of 
contradictory statements,*! as may an agent who tes- 


1067, 225 Pa. 113, 1383 Am.S.R. 872. 


S.C.—State v. Taylor, 32 S.E. 149, 
54 S.C. 174. 


Tex.—De Witt v. State, 24 S.W.(2d) 
408, 114 Tex.Cr. 59; Daigle v. State, 17 
S.W.(2d) 51, 112 Tex.Cr. 370; Graham 
v. State, 275 S.W. 7138, 101 Tex.Cr. 329; 
Taylor v. State, 221 S.W. 611, 87 Tex. 
Cr. 330; Jones v. State, 174 S.W. 1071, 
76 Tex.Cr. 398; Moree v. State, 83 
S.W. 1117, 47 Tex.Cr. 410; Thompson 
v. State, 34.S.W. 629, 35 Tex.Cr. 511; 
Bell v. State, 20 S.W. 549, 31 Tex.Cr. 
276. 


Wash.—State v. Thornburg, 296 P. 
824, 161 Wash. 288. 


Wyo.—Horn v. State, 73 P. 705, 12 
Wyo. 80. 


“It is always competent to show 
that a witness, even though he be the 
defendant, has made a statement at 
another time concerning material 
matters inconsistent with his_testi- 
mony on the witness stand.’ People 
v. Romano, 169 N.E. 182, 184, 337 Ill. 
300. 


“When a defendant elects to so tes- 


tify, he . may be impeached by 
proof of contradictory statements 
previously made by him.” Maloy v. 
State, 130 So. 902, 903, 24 Ala.App. 
123. 

[a] Where two defendants. — (1) 


Where two persons are indicted and 
tried together and both testify, each 
becomes a witness not only for him- 
self but also in behalf of his codefend- 
ant in so far as his testimony can 
have that effect and his previous con- 
tradictory statements may be shown 
to discredit him both as a witness for 
himself and as a witness in behalf of 
his codefendant. State v. Rubaka, 72 
A. 566, 82 Conn. 59. (2) Accordingly, 
in a prosecution against two defend- 
ants for conspiracy, statements made 
by one of the defendants to a govern- 
ment witness were, when inconsistent 
with the testimony of that defendant 
when he was offered as a witness, 
properly used to impeach him. Hal- 
bertuv.U. S., 290, B... 765... (3) It was 
held that, in a homicide case against 
several defendants, statements made 
by one of them prior to trial and in- 
consistent with their testimony may 
be used to impeach them. Henderson 
Vaistate, 164° Sh, 232:°170 Ga, 843. 
(4) Impeachment of accomplice by 
proof of his inconsistent statements 
generally see Criminal Law § 1462. 


{[b] Rule applied in prosecution 
for: (1) Assault. Daigle v. State, 17 
SEWAC20) bie LL2 TestOr -3'7.059 0) 
Burglary. People v. Romano, 169 N.E. 
182, 337 Ill. 300. (3) Conspiracy to 
enter into a contract in restraint of 
trade. People v. Butler, 192 N.W. 685, 
221 Mich. 626. (4) Fraudulently ob- 
taining bounty. State v. Thornburg, 
296 P. 824, 161 Wash. 288. (5) Grand 
larceny. People v. Steinmetz, 204 N.Y. 
S. 349, 209 App.Div. 88 [motion to 
dism appeal conditionally gr 147 N.E. 
203, 239 N.Y. 578, and aff 148 N.HE. 
597, 240 N.Y. 411]. (6) Homicide. 
Hill v. State, 69 So. 941, 194 Ala. 11, 
2 A.L.R. 509; Carpenter v. State, 69 
So. 531, 198 Ala. 51; Costello v. State, 
58 So. 202, 176 Ala. 1; Daugherty v. 
State, 139 So. 439, 24 Ala.App. 591; 
Williams v. State, 84 So. 424, 17 Ala. 
App. 285; Bobo v. State, 14 S.W.(2d) 
1115, 179 Ark. 207; People v. Clifton, 
198 P. 1065, 186 Cal. 143; People v. 


WITNESSES 


so impeached.*? 


Coutcures Lo19P 659) Lil Calas. eon 
ple v. O’Bryan, 130 P. 1042, 165 Cal. 55; 
State v. Padula, 138 A. 456, 106 Conn. 
454;. State v. Rubaka, ‘72 A. 566, 82 
Conn. 59; Morris v. State, 130 So. 582, 
100 Fla. 850; Dredge v. State, 67 So. 
43, 68 Fla. 240; Henderson v. State, 
154 S.E. 232, 170 Ga. 843; Coleman v. 
State, 82 S.H. 228, 141 Ga. 731; Terri- 
tory v. Wong Pui, 29 Hawaii 441; Peo- 
ple v. Popovich, 129 N.E. 161, 295 111. 
491; Miller v. Commonwealth, 33 S.W. 
(2d) 590, 286 Ky. 448; Pierson v. 
Commonwealth, 17 S.W.(2d) 697, 229 
Ky. 584; Miller v. Commonwealth, 
173 S.W. 761, 168 Ky. 246; Common- 
wealth v. Gleason, 159 N.E. 518, 262 
Mass. 185; Shaw v. State, 100 So. 519, 
136 Miss. 1; Bandy v. State, 13 Ohio 
App. 461 [aff 131 N.E. 499, 102 Ohio 
St. 384, 21 A.L.R. 594]; State v. Jor- 
dan, (Or.) 26 P.(2d) 558; Common- 
wealth y. Racco, 73 A. 1067, 225 Pa. 
113, 133 Am.S.R. 872; Taylor v. State, 


221. Siw! 611) 587% Bex:Cri 0330. CZ) 
Larceny and _hurglary. People v. 
Graves, 162° N:H. 839, 1339) Ti 268) 


(8) Perjury. Jones v. State, 174 S.W. 
LOGE Ope Dears. BOR. (9) Rape. 
Riley v. State, 96 So. 599, 209 Ala. 505; 
State v. Loness, (Mo.) 238 S.W. 112; 
State v. Young, 212 N.W. 857, 55 N.D. 
194. (10) Robbery. State v. Mc- 
Clain, 188 N.W. 305, 191 Iowa 750. 
(11) Seduction. Maloy v. State, 130 
So. 902, 24 Ala.App. 123. (12) Sub- 
ornation of perjury. Ryan v. U. &., 
58 BV (2d) 708.-(13)" Theft.) “De Witt 
v. State, 24 S.W.(2d) 403, 114 Tex.Cr. 
59. (14) WViolation of liquor laws. 
Mahoney v. U. S., 26 F.(2d) 902; 
Slaton v. State, 109 So. 118, 21 Ala. 
App. 422; McGuire v. State, 57 So. 57, 
2 Ala.App. 218; Britt v. State, 218 P. 
981, 25 Ariz. 419; Fuqua v. State, 165 
P. 311, 19 Ariz..40; Pinkerton v. State, 
190 S.W. 110, 126 Ark. 201; Garboc- 
towski v. State, 123 A. 395, 32 Del. 
386; State v. Ayres, 285 S.W. 997, 
314 Mo. 574; Graham v. State, 275 S. 
W. 718, 101 Tex.Cr. (329. 


81. Alabama Great Southern R. Co. 
v. Cardwell, 60 So. 107, 179 Ala. 173; 
Central of Georgia Ry. Co. v. Rutland, 
59 So. 188, 4 Ala.App. 405; Peck v. 
Ritchey, 66 Mo. 114; American Steel 
Wire Co. v. Copeland, 75 S.E. 1002, 
DOING. 50% 


[a] Mlustrations.—(1) Plaintiff, 
in an action against a railway com- 
pany for failure to deliver freight, 
was properly permitted to show that 
defendant’s station agent had made 
declarations out of court inconsistent 
with his testimony. Central of Geor- 
gia Ry. Co. v. Rutland, 59 So. 188, 4 
Ala.App. 405. (2) In an action 
against a railroad company to recover 
damages for personal injuries, where 
a yardmaster in testifying on behalf 
of defendant denied knowledge of 
plaintiff’s perilous position just prior 
to the time of the injury, it was 
proper to permit the impeachment of 
such witness’ testimony by showing 
that he had admitted knowing of, but 
had forgotten about, plaintiff’s pres- 
ence in a dangerous position at the 
time the witness gave orders to: move 
a@ switch engine resulting in the in- 
juries. Alabama Great Southern R. 
Co. v. Cardwell, 60 So. 107, 179 Ala. 
173. (3) In an action to recover the 
purchase price of certain wire sold to 
defendant, where plaintiff introduced 
testimony of its own agent to the 
effect that no such contract as was 
contended for by defendant exist- 


tifies against his principal.§? 
who testifies in behalf of his employer may also be 
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[§ 1221 
Similarly a servant 


The wife of accused in a criminal 


prosecution appearing as a witness in behalf of her 


ed, he was properly permitted to im- 
peach the agent by his previous dec- 
larations that the contract did exist. 
American Steel Wire Co. v. Copeland, 
75. (SUB. 200255 15.9 ON. Gui 1556. 


[b] Rule of agency that agent can- 
not bind principal by subsequent dec- 
lavations immaterial—(1) ‘While it 
is beyond the scope of an agent’s au- 
thority to bind his principal by admis- 
sions or declarations having reference 
to bygone transactions, and for this 
reason such admissions or declara- 
tions may not ke proved against the 
principal . ._. yet this rule is not 
to be given suth effect as to exempt 
the testimony of the agent, when of- 
fered by his principal in his own be- 
half, from being impeached in a man- 
ner that would be permissible in the 
case of a witness who bears no such 
relation to the party in whose behalf 
he testifies.” Central of Georgia R. 
Co. v. Rutland, 59 So. 188, 4 Ala.App. 
405. (2) Principal not bound by rep- 
resentations, declarations, or admis- 
sions of agent made after transaction 
generally see Agency § 541. 


[c] Statements available only to 
impeach.—Where a witness in a suit 
against his principal testifies in be- 
half of his principal as to the agency, 
such witness may be impeached by 
proof of contradictory statements 
relative to such agency, and this not- 
withstanding his statements to third 
persons as to his agency were not re- 
ceivable. Peck v. Ritchey, 66 Mo. 114. 


82. Peck v. Ritchey, 66 Mo. 114; 
Tripp v. Kirmes, 2 N.Y.S. 19. 


[a] Tlustration.—In an action to 
recover back money claimed to have 
been paid to defendant, a witness who 
defendant admitted was his agent 
and foreman when called by plaintiff 
as a witness was properly impeached 
by prior statements which were in- 
consistent with his testimony. Tripp 
v. Kirmes, 2 N.Y.S. 19. 


[b] After fact of agency estab- 
lished he may be impeached by decla- 
rations inconsistent with his testi- 
mony.—‘“‘That the declarations of a 
person, who assumed to act as agent 
of another, are not admissible to es- 
tablish the agency is well settled; but 
it is equally well settled, that after 
the party alleging the agency has 
made a prima facie case of agency 
against the principal, any declarations 
made by the agent in the prosecution 
of, and relative to the business con- 
templated by such agency, are admis- 
sible against the principal.” Peck v. 
Ritchey, 66 Mo. 114, 118. 


83. Pekin Wood Products Co. v. 
Mason, 46 S.W.(2d) 798, 185 Ark. 166; 
Gordon v. Kansas City Southern Ry. 
Co., 121 S.W. 80, 222 Mo. 516; Nor- 
folk & P. Traction Co. v. O’Neill, 64 
S.E. 948, 109 Va. 670. 


_ [aj Tiustrations.—(1) In suit for 
injuries to a switchman from a defec- 
tive handrail, where a yard foreman 
testified he examined the handrail an 
hour and a half; after the accident, 
and it was not defective, evidence 
that he stated to the switchman’s 
mother about an hour after the in- 
jury, that it was caused by his taking 
hold of an old loose handrail on the 
caboose, which the yard foreman had 
been trying to have put in the shops 
for a month, was admissible to con- 
tradict him. Gordon v. Kansas City 
Southern Ry. Co., 121 S.W. 80, 222 Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1221-1222] 


husband may be impeached by proof of prior state- 
ments which are inconsistent with, 
tion of, her testimony as witness,°* and when a de- 
fendant in a criminal prosecution calls the wife of 
his ecodefendant as a witness in behalf of the defend- 
ant so calling her, she may be impeached.*?® 


[§ 1222] ce. Absent or Deceased Witnesses.°® 
though there is authority for the unqualified prop- 
osition that an absent witness may not be impeached 
by his extrajudicial statements inconsistent with, or 
in contradiction of, his testimony as produced in 
eourt,’* and it is also held that while the mere fact 
that a witness is not physically present in court does 


not in and of itself preclude his 


516. (2) The admission of state- 
ments, made by the motorman after an 
aecident, as to the circumstances at- 
tending it, is proper, where the state- 
ments were admitted as affecting the 
eredibility of the motorman testify- 
ing as a witness, and not as admis- 
sions, and the jury were So instruct- 
ed. Norfolk & P. Traction Co. v. 
O’Neill, 64 S.E. 948, 109 Va. 670. 


{[b] Rule as to statements or ad. 
missions of employee inapplicable.— 
The rule that statements or admis- 
sions of a railway company with 
reference to a past event upon which 
he was not authorized to speak for 
his employer are not admissible in 
evidence, as not being part of the res 
geste, is not applicable to a case 
wherein the prior inconsistent or con- 
tradictory statements of an employee 
are used to impeach him as a witness. 
Gordon v. Kansas City Southern Ry. 
Co., 121 S.W. 80, 222 Mo. 516. 


84 State v. Allen, 234 S.W. 837, 
290 Mo. 258; Ryan v. State, (Tex.Cr.) 
55 S.W.(2d) 829; Cochran yv. State, 16 
S.W.(2d) 1065, 112 Tex.Cr. 390; Hicks 
vi State) 261’ S.W. 579, 97 Tex.Cr:.'3873; 
Bell v. State, 224 S.W. 1108, 88 Tex. 
Cr. 64; Bell v. State, 213 S.W. 647, 85 
Tex.Cr. 475; Dougal v. State, 185 S.W. 
15, 79 Tex.Cr. 254. See Adams v. 
Statef 141 S.W. 527, 64 Tex.Cr.\' 62 
(where the state was permitted to im- 
peach a wife who testified in favor of 
her husband by cross-examination as 
to statements inconsistent with her 
testimony). 


fa] MTllustrations.—(1) While the 
wife of a defendant accused of murder 
could not have been compelled to tes- 
tify before the coroner by virtue of 
Rev. St. (1919) § 4036, where it ap- 
peared that she voluntarily testified 
and at her own instance was recalled 
to give additional testimony, such tes- 
timony might be used to impeach her 
testimony on the subsequent trial as 
against objection that she was not ad- 
vised that she need not testify, but 
was called and so compelled to testify; 
and, aside from such objection, she, 
being the principal witness and tes- 
tifying to every phase of the case, 
was subject to impeachment as any 
other witness by evidence of state- 
ments out of court conflicting with her 
testimony whether made before the 
coroner or elsewhere. State v. Allen, 
234 S.W: 837, 290 Mo. 258. (2) Wife 
of accused called aS a witness by him 
in a homicide case was properly im- 
peached by statements made to the 
district attorney prior to the trial 
and in contradiction of her testimony 
therein. Ryan v. State, (Tex.Cr.) 55 
S.W.(2d) 829. (3) Where the wife 
of accused in a homicide case was 
ealled to testify as to threats made 
by deceased against her husband, she 
was properly impeached by inconsist- 
ent statements made to a deputy 
sheriff soon after the killing to the 
effect that there was no prior trouble 
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or in eontradiec- 


Al- 


ments.?° 


impeachment by 


between deceased and her husband. | 
Hicks v. State, 261 S.W. 579, 97 Tex. 
Cr. 373. (4) A wife who is permit- 
ted, by consent, to testify in behalf of 
her husband and others jointly on. 
trial, may be impeached by proof of 
contradictory statements, although 
they tend to show the husband’s guilt. 
Ficken v. State, 25 S.E. 925, 97 Ga. 
8138. (5) In a prosecution for statu- 
tory rape, it was not error to allow a 
witness to testify that accused’s wife, 
at about the time of the alleged crime, 
gave the age of her daughter, the 
prosecutrix, to be 13 years, and the 
witness put it down on the census 
report, which was signed by the wife, 
or by him for her; the testimony be- 
ing permitted only to impeach the 
wife, who testified that prosecutrix 
was over 16 years of age, and the 
court having charged that the testi- 
mony could not be considered as proof 
to show the age of prosecutrix, but 
only as affecting the credibility of the 
wife. Bussey v. State, 127 S.W. 1035, 
59 Tex.Cr. 260. (6) In prosecution 
for assault to murder, where defend- 
ant called his wife as a witness, it 
was the state’s privilege to impeach 
her testimony by her written state- 
ment made on the night of the assault. 
Gutierrez v. State, 257 S.W. 889, 96 
Pex.Cr> 32%. 


[b] Other statements.—(1) “The 
wife of a defendant may be impeached 
by proof of contradictory statements 
as to material matters inquired about 
on her examination in chief.” Ryan 
v. State, 55 S.W.(2d) 829, 831, 122 Tex. 
Cr. 464. (2) “When a wife becomes 
a witness for her husband... . 
it may be shown that at other times 
and places she has made statements 
which are in conflict with her testi- 
mony in the case on trial, and this 
proposition seems true whether She 
had made the contradictory state- 
ments in court or elsewhere.” Coch- 
ran v. State, 16 S.W.(2d) 1065, 1067, 
112 Tex.Cr. 390: (3) “Itis the settled 
law of this state that a wife, testi- 
fying for her husband, may be im- 
peached, as any other witness, upon a 
predicate relating to her testimony in 
chief.” Bell v. State, 224 S.W. 1108, 
1109, 88 Tex.Cr. 64. 


[ce] As depending upon whether in- 
consistent statements were freely 
made.—(1) It may be shown that 
the wife of accused made statements 
before the grand jury inconsistent 
with her testimony at the main trial 
where the statements before the grand 
jury were made voluntarily, without 
force or compulsion or by improper 
questioning (Cochran vy. State, 16 S. 
W.(2d) 1065, 112 Tex.Cr. 390), (2) but 
the wife’s testimony given under com- 
pulsion of process before a grand jury 
(Watt v. State, 235 S.W. 888, 90 Tex. 
Cr. 447; Doggett v. State, 215 S.W. 
454, 86 Tex.Cr. 98; Johnson v. State, 
MARS On OOS je OG OXs OTs 586), 0163.) 20L. 
justice of the peace (Turner vy. State, 


Deceased witnesses. 
laying a foundation in order to impeach a witness 
by his extrajudicial statements,®! the testimony of 
a witness who has died cannot ordinarily as a prac- 
tical matter be so impeached.®? However, the tes- 
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proof of contradictory statements, his absence may 
have the practical effect of precluding his impeach- 
ment in this manner®® since his absence may render 
the laying of a proper foundation for the introdue- 
tion of the impeaching evidence impossible ;*? where 
the circumstances are such that a proper predicate 
may be laid the testimony of an absent witness may 
be diseredited by proving his extrajudicial state- 


Beeause of the necessity for 


232 S.W. 801, 89 Tex.Cr. 615) cannot be 
shown to be inconsistent with or con- 
tradictory to that given on the trial. 


{d] Statement of wife repeating 
what third person had said.—The wife 
of accused may not be impeached up- 
on a denial by her attempted to be 
followed by proof that she had stated 
to others out of the presence of her 
husband what another person had 
said to her. Wimberly v. State, 252 
SW... 787, 95 Tex:Cr. -1:02:.\* 


85. Link v. State, 164 S.W. 987, 73 
Tex.Cr. 82. 


86. Impeachment of absent or de- 
ceased attesting witnesses by their 
declaration at other times see Willis 
§ 769 text and notes 15-18. 


87. People vy. Compton, 64 P. 849, 
132 Cal. 484. 


{a] Rule applied.—(1) Where, in 
the case of an absent witness, his 
testimony given at a preliminary ex- 
amination was read to the jury, his 
testimony could not be impeached by 
proof of his statements to third per- 
sons in contradiction of his testimony. 
People v. Compton, 64 P. 849, 132 Cal. 
484. (2) Where it was sought to im- 
peach an absent witness whose deposi- 
tion was read to the jury, by an affi- 
davit made subsequent to the taking 
of the deposition in which he ac- 
knowledged that the testimony given 
by him. at the preliminary examina- 
tion and incorporated in the deposi- 
tion was not true in several material 
parts, it was held that there was no 
rule of law justifying the impeach- 
ment of the witness under such cir- 
cumstances. People v. Witty, 72 P. 
177, 138, Cal, 576. 


Admissibility of deposition as evi- 
dence of contradictory statement see 
infra § 1267. 


88. Holt Lumber Co. v. Givens, 72 
So. 257, 196 Ala. 640. 


89. Holt Lumber Co. v. Givens, su- 
Bras fApReRe v. State, 37 So. 259, 140 
a. i 


“It is true that when a showing has 
been introduced for an absent wit- 
ness the opposite party will not be 
allowed to impeach the witness by 
proof of contradictory statements; the 
reason for this being that the neces- 
sary predicate cannot be laid.” Greg- 
ed v. State, 37 So. 259, 263, 140 Ala. 


Necessity for laying foundation for 
proof of inconsistent statements see 
infra §§ 1275-1279. 


90. See infra text and note 93. 

91. See infra §§ 1275-1279. 

92. People v. Seitz, 279 P. 1070, 100 
Cal.App. 113; Runyan vy. Price, 15 


Ohio St. 1, 86 Am.D. 459. 


[a] Other reasons for rule.—(1) 
“Such declarations, at best, are the 
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timony of a deceased witness may be impeached by 
his extrajudicial statements where a proper predi- 
cate has in fact been actually laid for the admission 
of such statements,®* and there are circumstances 
under which the testimony of a deceased witness 
may be impeached without a predicate,®* as where 
there is no opportunity to lay one,®® ag in the case 
of dying declarations,®°® or where the deceased wit- 
ness has made the supposed inconsistent statements 
subsequent to the time that he testified on an ex- 


amining trial and such testimony 


duced in the main trial,®? or where the testimony of 
a witness in the original trial of a case was after 
her death reproduced on a subsequent trial.?® 


On application for continuance.®® In accordance 
with the general rule,t where a party admits, in or- 
der to prevent a continuance, that an absent wit- 


lowest kind of evidence; and the ad- 
ministration of justice will suffer lit- 
tle in any case by their exclusion; 
while, if admitted, and they are false- 
ly alleged against a dead witness, it 
would be hardly possibile ever to dis- 
prove them.’ Runyan v. Price, 15 
Ohio St. 1, 14, 15, 86 Am.D. 450 [quot 
People v. Seitz, 279 P. 1070, 1072, 100 
Cal.App. 113]. (2). “ ‘Deads men: tell 
no tales;’ and if the rule be once es- 
tablished that the testimony of a de- 
ceased witness may be impeached by 
giving in evidence declarations alleg- 
ed to have been made by him out of 
court differing from those contained 
in his testimony, and when he has 
had no opportunity for explanation— 
when all opportunity for explanation 
by him has passed away—when few 
will have the motive, and none the 
power to vindicate his integrity and 
truthfulness such as he would have 
if living, it seems to me that tempta- 
tions to perjury and _ subornation 
would be not a little increased by the 
comparative impunity with which 
those crimes might be committed.” 
Runyan v. Price, supra [quot People 
v. Seitz, supra].- 


93. Hirschberg v. State, 
(2d) 430, 431, 117 Tex.Cr. 504. 


“We think the existence of the rule 
will be conceded which permits im- 
peachment of a deceased witness by 
proof of statements inconsistent with 
those of his produced by the state 
where a proper predicate has been laid 
for their admission.” Hirschberg v. 
State, supra. 


[a] Compared with rule permit- 
tinge impeachment without predicate. 
— ‘Those authorities favoring the rule 
which permits the introduction of im- 
peaching testimony without the usual 
proof of predicate proceed upon the 
reasoning that since no opportunity 
was ever afforded for laying a predi- 
eate, the law will not require the im- 
possible. In the absence of 
facts which support this reasoning, 
the rule in our opinion ceases to ex- 
ist. This would seem logically to fol- 
low as the converse of the reasoning 
given in support of the rule, which 
admits impeachment without proof 
of a predicate.” Hirschberg v. State, 
85 S.W. (2d), 430, 481, 117 Tex.Cr. 504. 


35 S.W. 


94. See cases infra note 97. 
95. See cases infra note 97. 
96. See Homicide § 522 text and 


notes 51—58. 
97. Hamblin v. State, 30 S.W. 1075, 
34 Tex.Cr. 368. 


[a] Reason for rule.—‘‘The life 
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has been repro- 


and liberty of the citizen is worth 
more than the supposed fairness or 
unfairness of the treatment of a wit- 
ness. To our minds the doctrine is 
too harsh for toleration, that the life 
of the accused may be taken on such 
evidence, and .yetshesbe denied the 
right to impeach the veracity of the 
witness who gives such testimony.” 
Hamblin v. State, 30 S.W. 1075, 34 
Tex.Cr. 368, 385. 


[b] Compared with impeachment 
of dying declaration by inconsistent 
statement of decedent.—‘‘The writer 
is unable to perceive the distinction 
between impeachment of dying decla- 
rations, by proving contradictory 
statements, and thus attacking the 
reproduced testimony of the witness 
taken on an examining trial, whether 
the same reason would or would not 
operate to authorize the introduction 
of such dying declarations or exam- 
ining trial evidence as original testi- 
mony. That dying declarations may 
thus be impeached is well settled, we 
think, and correctly so.’”’ Hamblin v. 
paane, 30) SS: We, LOWS) (34) TRexCra 36s, 
v8 . 


98. Mitchell v. State, 222 S.W. 983, 
87 Tex.Cr. 530. 


[a] For example, where in a prose- 
cution for homicide the widow of de- 
ceased testified on the first trial that 
she did not remove a pistol from her 
husband’s body about the time he was 
killed and that he had no pistol, on 
the reproduction of such testimony, 
after her death, on a subsequent trial 
it was’ held that her testimony may 
be impeached by statements made by 
her at other times that she did remove 
a pistol from the body of deceased, 
soon after the fatal encounter. Mitch- 
pe State, 222 S.W. 983, 87 Tex.Cr. 


[b] Discussion of, and limitation 
on rule.—‘‘We think where a witness’ 
testimony has been reproduced and 
the party injuriously affected thereby 
desires to impeach such witness by 
showing that he had made contra- 
dictory statements, of which the party 
had knowledge when the witness tes- 
tified, and then neglected to lay the 
proper predicate for impeachment, he 
will be precluded from using the im- 
peaching evidence. However, if the 
contradictory statements were made 
by the dead or absent witness sub- 
sequent to the time he gave his evi- 
dence, which is reproduced, or, al- 
though the contradictory statements 
may have been made prior to the giy- 
ing of such evidence, if knowledge of 
such contradictory statements did not 
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ness would testify as stated in the application for 
the continuance, such party cannot impeach the 
absent witness by proof of inconsistent statements ;” 
nevertheless, by appropriate statutory provisions an 
absent witness may be impeached.® 
statute providing that on an application for a con- 
tinuance because of an absent witness, the opposite 
party on admitting that the witness would, if pres- 
ent, testify to the facts set out in applicant’s affida- 
vit and on the reception of the same into evidence 
the opposite party may prove any contradictory 
statements made by such absent witness with relation 
to the matter in issue and on trial he may, of course, 
be so impeached, and the fact that he cannot be call- 
ed to contradict such ‘impeaching testimony is im- 
material to the operation of the rule.4 


[§ 1223] d. Impeaching Witness. A witness who 


Thus, under a 


come to party until after the witness 
testified, such impeaching evidence 
may be received without a predicate 
having been laid. This exact ques- 
tion was not discussed by the court in 
the case of Mitchell v. State, 222 S. 
W. 983, 984, 87 Tex.Cr. 530, and the 
broad rule there stated is to be inter- 
preted in the light of what is here 
said.” Hirschberg v. State, 35 S.W. 
(2d) 430, 431, 117 Tex.Cr. 504. 


99. Continuances generally 
Continuances 13 C.J, p 119. 


see 


1. See supra text and notes 88, 89. 


2. Holt Lumber Co. y. Givens, 72 
So. 257, 196 Ala. 640; Crawford v. Chi- 
ee & Alton Ry. Co., 226 Ill.App. 138, 


“Where a party to avoid a continu- 
ance has admitted that an absent 
witness would if present, testify to 
the particular matters set up in the 
affidavit for continuance, he has there- 
by waived his right to impeach such 
witness by a method which required 
him to lay a foundation therefor.” 
Crawford v. Chicago & Alton Ry. Co., 
supra. 


[a] Tllustration.—Where a show- 
ing by defendant introduced on an ap- 
plication for a continuance for the 
absence of a witness, has been admit- 
ted by the opposite party, such show- 
ing may not be impeached by proof 
of contradictory statements, made by 
the absent witness since the neces- 
sary predicate cannot be laid. Holt 
Lumber Co. v. Givens, 72 So. 257, 196 
Ala. 640. 


3. See statutory provisions; 
cases infra note 4 


4. Beier iv. St. Louis’ Transit 'Co.} 
94 S.W. 876, 197 Mo. 215; State v. Mil- 
ler, 67 Mo. 604; Tutie v. Kennedy, 
(Mo.App.) 272 S.W. 117; Nagel v. St. 
Louis Transit Co., 79 S.W. 502, 104 
Mo.App. 438. 


[a] Distinguishing testimony of 
witness given by deposition.—Im- 
peachment of an absent witness, who 
the opposite party on an application 
for a continuance, admits would tes- 
tify as set forth in the application 
for the continuance, and therefore 
within the terms of the statute, is 
to be distinguished from a case where- 
in it is sought to impeach a witness 
whose testimony is offered by deposi- 
lion and where he has not been exam- 
ined with reference to such statement 
and it has not been called to his atten- 
tion, as the statute has no application 
to such facts. Tutie v. Kennedy, (Mo. 
App.) 272 S.W. 117 [dist Kersten vy. 
Hines, 223 S.W. 586, 288 Mo. 623]. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1223-1224] 


is called to impeach another witness may himself be 
impeached by proof of inconsistent or contradictory 
statements,® although an impeaching witness cannot 
be impeached by the party by whom he was ealled.® 


[§ 1224] e. Impeachment of One’s Own Witness— 
(1) In General. In accordance with the general rule 


5. State v. Lawlor, 9 N.W. 698, 28 
Minn. 216; Berry v. State, 31 Ohio St. 
219, 27 Am.R. 506. 


fa] Rule applied.—A witness who 
is called to impeach another witness 
by showing contradictory statements 
made out of court may himself be im- 
peached in the same manner. State 
v. Lawlor, 9 N.W. 698, 28 Minn. 216; 
Berry v. State, 31 Ohio St. 219, 27 Am. 
R. 506. 


6. State v. Walton, 99 P. 431, 101 
P. 389, 102 P. 173, 58 Or. 557. 


7. See supra § 991. 
8. See infra §§ 1226-1231. 


9. U.S.—Georgia Casualty Co. v. 
Waldman, 53 F.(2d) 24; Fong Lum 
Kwai v. U. S., 49 Fi(2d) 19; Arine v. 
U. S., 10 F.(2d) 778; Murray v. Third 
Nat. Bank of St. Louis, 234 F. 481, 
148 C.C.A. 247; Harris v. Berry, 11 
F.Cas.No. 6,115, 1 Hayw.&H. 272; U. 
S. v. Jones, 26 F.Cas.No. 15,494, 3 


Wash. 209. 
Ala.—Sovereign Camp, W. O. W., v. 
Colvin, 119 So..-635, 218 Ala. 616; 


Heralds of Liberty v. Collins, 110 So. 
283, 216 Ala. 1; Pettus v. Louisville 
& N. R. Co., 106 So. 807, 214 Ala. 187; 
Davis v. Anderson, 50 So. 1002, 163 
Ala. 385; Higdon v. State, (App.) 143 
So. 213; Cole v. Gay & Bruce, 104 So. 
774, 20 Ala.App. 643. See Duncan v. 
State, 101 So. 472, 20 Ala.App. 209 
[cert den 101 So. 475, 211 Ala. 614] 
(dictum). 

Cal.—In re Relph’s Estate, 221 P. 
361, 192 Cal. 451; In re Kennedy’s Es- 
tate, 38 P. 93, 104 Cal. 429; People v. 
Brown, 243 P. 735, 81 Cal.App. 226; 
People v. Amort, 212 P. 50, 60 Cal.App. 
29. ‘ 


Colo.—Ware v. People, 230 P. 123, 
76 Colo. 38. 


Conn.—Carpenter’s Appeal, 51 A. 
126, 74 Conn. 431; Wheeler v. Thomas, 
35 A. 499, 67 Conn. 577. 


Fla.—Sloan v. State, 70 So. 238, 70 
Fla. 216. 


Ga.—Moultrie Repair Co. v. Hill, 48 
S.E. 143, 120 Ga. 730; Dixon v. State, 
13 S.E. 87, 86 Ga. 754. 


Tll.— People v. Johnson, 145 N.E. 703, 
314 Ill. 486; People v. Bullion, 132 N. 
HB. 577, 299 Ill. 208; People v. Tielke, 
102 N.E. 229, 259 Ill. 88; National 
Syrup Co. v. Carlson, 42 Ill.App. 178. 


Ind.—Howard v. State, 32 Ind. 478; 
Kirtz v. Spaugh, Wils. 267. 


Iowa.—Hall v. Chicago, etc., R. Co., 
51 N.W. 150, 84 Iowa 311. 


Kan.—State v. Sorter, 34 P. 1036, 52 
Kan. 531 


Me.—Chamberlain vy. Sands, 27 Me. 
458. 


Md.-—State v. Baltimore & O. R. Co., 
83 A, 166, 117 Md. 280. 


Mass.—Fraser v. Flanders, 142 N.E. 
836, 248 Mass. 62; Bloustein v. Shind- 
ler, 126 N.E. 774, 235 Mass. 440; 
Adams v. Wheeler, 97 Mass. 67; Com. 
vy. Starkweather, 10 Cush. 59. But see 
Gould vy. Norfolk Lead Co., 9 Cush. 
338, 57 Am.D. 50 (where it was held 
that the party calling a witness could 
impeach him by his conflicting state- 
ments). 


Mich.—Farthing vy. Hepinstall, 
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that a party cannot impeach a witness whom he has 
introduced,’ subject to certain exceptions hereinafter 
noted,® as a general rule, a party cannot discredit his 
own witness by proof that such witness has made 


prior statements inconsistent with his testimony and 


N.W. 708, 243 Mich. 380. 


Miss.—Dunk v. State, 36 So. 452, 84 
Miss. 452; Moore v. Chicago, ete, R. 
Co., 59 Miss. 243, 


Mo.—State v. Randolph, 39 S.W. 
(2a) 769; McDaniel v. Sprick, 249 S. 
W. 611, 297 Mo, 424; Beier v. St. Louis 
Transit Co., 94 S.W. 876, 197 Mo. 215; 
Clancy v, St. Louis Transit Co. oL 1S. 
W. 509, 192 Mo. 615; Dunn v. Dunnak- 
er, 87 Mo. 597; Samuel Haas Trimmed 
Hat Co. v. Service Ass’n, 297 S.W. 129, 
222 Mo.App. 307; Dauber v. Joseph- 
son, 237 S.W. 149, 209 Mo.App. 531; 
Brosius v. Weber, 130 S.W. 134, 149 
Mo.App. 181; Reding v. Reding, 127 
S.W. 936, 143 Mo.App. 659; King v. 
Phoenix Ins. Ca., 76 S.W. 55, 101 “Mo. 
App. 163; Creighton Vie Modern W ood- 
men of America, 90 Mo.App. 378. 


Neb.—Masourides v. State, 125. N.W. 
132, 86 Neb. 105. 


N.J.—Brewer v. Porch, 17 N.J.Law 
377. But see Fox v. Forty-Four Cigar 
Co., 101 A. 184, 90 N.J.Law 483, 5 A. 
L.R. 723 (to the effect that a party 
may show that his witness had made 
other and contradictory statements 
from those to which he has testified 
since that amounts to contradiction, 
and not to impeachment). 


N.Y.—People v. De Martini, 107 N.E. 
501, 213 N.Y. 203, L1R.A.1915F 601; 
Becker vy. Koch, 10 N.E. 701, 104 N.Y. 
394, 58 Am.R. 515; Nichols v. White, 
85 N.Y. 531; Bullard vy. Pearsall, 53 
INS ee oO Sanchez v. People, 22 N.Y. 
147; Thompson v. Blanchard, 4 N.Y. 
303; Goodwin v. Amtorg Trading Cor- 
poration, 257 N.Y.S. 419, 235 App.Div. 
505; Manson-Jacobs Co., Ine. v. West 
129th ‘St. Bldg. Corporation, 212 N.Y. 
S. 3538, 214 App.Div. 414; People v. 
Countryman, 195 N.Y.S. 728, 201 App. 
Div. 805, 40 N.Y.Cr. 34; Morton v. 
Smith Hoisting Co., 151 N.Y.S. 1087, 
166 App.Div. 436; Power v. Brooklyn 
Heights R. Co., 142 N.Y.S. 592, 157 
App.Div. 400; Bernstein v. Empire 
Bridge Co., 181 N.Y.S. 129, 146 App. 
Div. 529 [aff 98 N-E. 1098, 205 N-Y. 
603]; Taylor v. Nichols, 119 N.Y.S. 
1042, 134 App.Div. 787; Berkowsky v. 
New York City R. Co., 111 N.Y.S. 989, 
127 App.Div. 544; Gould v. John Han- 
cock: Mut. \LicIns./Co., .99:: NYS: .833, 
114 App.Div. 312; O’Doherty v. Postal 
Tel, Cable Co., 99 N.Y.S. 351, 113 App. 
Div. 636, 18 N.Y.Ann.Cas. 449; Voll- 
kommer v. Cody, 82 N.Y.S. 969, 85 App. 
Div. 57 [rev 69 N.BH. 277, 177 N.Y. 124, 
upon the ground that the evidence in 
question was not within the applica- 
tion of this rule]; Fleischer v. Metro- 
politana St RerCosje TAINS: 3'82).63 
App.Div. 44; Craft v. Brandow, 70 N. 
Y.S. 364, 61 App.Div. 247; Crossman 
v. Lurman, 68 N.Y.S. 311, 57 App.Div. 
393 [aff 63 N.E. 1097, 171 N.Y. 329, 98 
Am.S.R. 599 (aff 24 S.Ct. 234, 192 U.S. 
189, 43 L.Ed. 401)]; Mason y. Corbin, 
34 N.Y.S. 773, 88 Hun 540; Wolff v. 
Cohen, 210 N.Y.S. 472, 125 Misc. 164; 
Conklan v. Metropolitan St. R. Co., 8&3 
N.Y.S. 45, 40 Misc. 619;- In re Daly, 
AUN YES. “31674 


Ohio.—Hurley v. State, 21 N.E. 645, 
46 Ohio St. 320, 4 L.R.A. 161; Ettinger 
v. Goodyear, 165 N.E. 862, 30 Ohio 
App. 572; Katafiasz v. Toledo Consol. 
Blectric Co., 24 Ohio Cir.Ct. 127. 


Okl.—Culpepper v. State, 111 P. 679, 
4 Okl.Cr. 103, 140 Am.S.R. 668, 31 L.R. 


which he denies having made; but in a criminal tri- 
al the state may not be precluded from proving prior 


A.N.S. 1166. 


Pa.—-Stearns v. Merchants’ Bank, 53 
Pa. 490; Smith v. Price, 8 Watts 447. 


R.I.—Hildreth v. Aldrich, 1 A. 249, 
PS RD 163. 


S.C.—-State v. Jackson, 7 S.C. 283, 24 
Am.R. 476. 


S.D.-—State v. Callahan, 
1099, 18 S.D. 145. 


Tex.—Hobart Mfg. Co. v. 
(Civ. App.) 22 S.W.(2d) 955; 
v. Lary, (Civ.App.) 295 S.W. 
Darnaby v. State, 274 S.W. 158, 101 
Tex.Cr. 59; Franklin v. State, (Cr.) 88 
S.W. 357; Shackelford v. State, (Cr.) 
27 S.W. 8. 


Utah.—State v. Treseder, 244 P. 654, 
66 Utah 548; State v. Scott, 188 P. 
860, 55 Utah 553. 


Vt.—Cross v. Passumpsic. Fiber 
Leather Co., 98 A. 1010, 90 Vt. 397; 
McGovern v. Smith, 50 A, 549, 73 Vt. 
52; Good v. Knox, 23 A. 520, 64 Vt. 97; 
Cox v. Eayres, 55 Vt. 24, 45 Am.R. 583. 


Wash.—State v. Lloyd, 244 P. 130, 
138 Wash. 8. 


W.Va.—Lambert v. Armentrout, 64 
S.E. 260, 65 W.Va, 375, 22 L.R.A.N.S. 
556 and note; Stout v. Sands, 49 S.E. 
428, 56 W.Va. 668. 


Wis.—Collins v. Hoehle, 75 N.W. 
416, 99 Wis. 639; Welcome v. Mitchell, 
Shae Ve 1080, 81 Wis. 566, 29 Am.S.R. 

oO. 
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Wyo.—State v. McComb, 239 P. 526, 
33 Wyo. 346. 


Eng.—Ewer vy. Ambrose, 3 B.&C. 
746, 10 E.C.L., 338,. 107 Reprint, 910; 
Regu. (Parr . cS ue. Oo. 16 OSen B40 ka 
1010, 173 Reprint 709. 


[a] Reasons for rule and criticism 
thereof.—(1) ‘To sanction this [im- 
peachment of one’s own witness by 
other statements of his] would per- 
mit a party to an action to call a wit- 
ness, not for the purpose of proof by 
the testimony of the witness, but for 
the purpose of placing in evidence an 
unsworn written statement by the wit- 
ness directly contrary to the testi- 
mony of the witness.” Manson-Ja- 
cobs Co., Ine. v. West 129th St. Bldg. 
Corporation, 212 N.Y.S. 353, 354, 214 
App.Div. 414. (2) “The ancient prin- 
ciple that his [one’s own witness’] 
general credibility has been vouched 
for requires that he be still treated 
as generally truthful and worthy of 


belief.” Power v. Brooklyn Heights 
RCo, 142° NVY.S.' 592, 594)" 157 App: 
Div. 400. (3) “It must be remember- 


ed that ordinarily one who calls a 
witness to the stand vouches for his 
veracity. Again, proof that the wit- 
ness has made statements out of court 
is generally refused admission, be- 
cause it is hearsay.’’ People v. Brown, 
253 P..'736, 81. Cal. App.’ 226, °236.::(4) 
“This guaranty of credibility {im- 
pliedly made by a party when he calls 
a witness], if we may call it such, re- 
lates to the witness’ general trust- 
worthiness, and not to the correctness 
of specific statements of fact. The 
guaranty being of the continuing sin- 
gle quality of trustworthiness, it is 
inseparable and cannot be construed 
as existing for some statements and 
not for others. Therefore, if A calls 
a witness and obtains his testimony, 
and B afterwards calls him, A cannot 
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contradictory statements of a witness for defendant, | because of its having had such witness before the 


impeach the credibility of the witness 
by proving that he has made state- 
ments out of court different from 
those made upon the witness stand.” 
People v. Johnson, 145 N.E. 703, 705, 
314 Ill. 486. (5) “In an exhaustive 
examination of this rule, both his- 
torically, and according to the reasons 
given for it in the cases, made by Mr. 
Wigmore (2 Wigmore, Evidence, § 896 
et seq.), it is very clearly demonstrat- 
ed that the rule has no sound founda- 
tion in reason. Other cases are cited 
in the same section of 5 Wigmore on 
Evidence. There is an interesting ar- 
ticle on the topic in 11 Am. Law Rev. 
261, 270, where it is clearly shown 
that the reasons usually given are 
unsound and that the rule is a mis- 
chievous one and cannot promote jus- 
tice, while in many cases it might 
promote injustice. It is said in this 
connection that if a witness—‘betrays 
the party who calls him, and falsifies 
in every statement which he makes, 
the opposite party will, of course, ac- 
cept the treason, say nothing of im- 
peachment, and leave the jury no al- 
ternative but to find an unjust verdict, 
upen evidence which both the parties 
know to be the rankest perjury. ... 
Nobody can profit by the rule, but the 
witness and the antagonist of the par- 
ty who calls him, and they only by 
the defeat- of the ends of justice. 
They may combine and defraud. In 
truth, the rule is a standing tempta- 
tion to an unscrupulous party to 
tamper with his adversary’s wit- 
ness.’” Penhansky v. Drake Realty 
Construction Co., 190 N.W. 265, 266, 
109 Neb. 120. 


[b] Rule otherwise stated.—(1) 
“The rule recognized by the Supreme 
Court of the United States’... is 
that in the absence of statute, while 
a party calling a witness may be per- 
mitted, in case of surprise, to ques- 
tion the witness as to inconsistent 
statements previously made by him, 
for the purpose of refreshing his 
recollection and inducing him to cor- 
rect his testimony, it was not permit- 
ted at common law to discredit the 
testimony of one’s own witness by 
showing his’ contradictory  state- 
ments.’ Murray v. Third Nat. Bank of 
Sty Gouis, 2340054 815754912 oy (2) 2 40t 
must be ruled, upon the great weight 
of authority, that a party cannot, ei- 
ther in a civil or criminal case, dis- 
credit or impeach his own witness by 
proof of contradictory statements 
previously made by his witness, un- 
less he has been entrapped or misled 
by some artifice or statement to him, 
or to some one upon whom the party 
had a right to rely, or unless there 
is an express statute permitting such 
evidence.” State v. Burks, 34 S.W. 48, 
50, 132 Mo. 363 [quot Dixon v. West- 
ern Tablet & Ticket Co., (Ky.) 246 S. 
W. 619, 621], (3) “There is no rule of 
evidence more firmly established than 
that a party cannot impeach a witness 
called by him by proving that the wit- 
ness has on some other occasion made 
a statement different from the one he 
makes in court.” People v. Johnson, 
145 N.E. 708, 705, 314 Ill. 486. (4) 
“The weight of authority, and the 
sounder and better rule, is that a par- 
ty cannot contradict a witness, volun- 
tarily called by him, by proof of his 
prior statements.” Ware v. People, 
230 P. 123,124, 76.Colo.,38. 


[c] Discussion of principles gener- 
ally.—‘‘Judicial decisions dealing with 
prior self-contradictions may be di- 
vided into three general classes: (1) 
Those which prohibit the use of prior 
self-contradictions for any purpose; 
(2) those which permit a party to di- 


rect the attention of his own witness 
to a prior self-contradiction, but at the 
same time refuse to permit proof of 
such prior inconsistent statement 
even though the witness denies hav- 
ing made the statement; and (3) 
those which permit a party to direct 
the attention of his own witness to 
a prior inconsistent statement, and 
also allow proof of such prior state- 
ment if the witness denies having 
made the statement. The reported 
precedents belonging to the second 
class assign different reasons for their 
conclusion. Some in general terms 
declare that a question containing 
reference to a prior self-contradiction 
is competent to show surprise; and 
others in equally general terms say 
that the question is proper for the 
purpose of refreshing the recollection 
of the witness. The cases properly 
assignable to the third class usually 
proceed upon the theory that it is 
competent to prove a prior self-con- 
tradictory statement for the purpose 
of neutralizing the prejudicial testi- 
mony of a party’s own witness in the 
event the witness fails to remember 
or agenies having made the prior state- 
ment. Cases found in the second class 
permit a party to take but a single 
step; for he can do no more than ask 
the question, and whether the witness 
admits or denies having made the 
prior statement, the answer concludes 
the party. If the cases in this class 
are resolved to their final analysis, it 
will be found that they exclude rather 
than include the element of impeach- 
ment as the primary basic idea; for 
the avowed purpose of the doctrine of 
these cases is to show surprise or to 
refresh the recollection of the wit- 
ness. Cases belonging to the third 
class permit a party to take two 
steps if necessary: (1) to ask the 
question; and (2) to prove the utter- 
ance of the prior inconsistent state- 
ment if the witness denies having 
made it. In some jurisdictions the 
right to impeach a party’s own wit- 
ness is made absolute, either by judi- 
cial decision or by statute; while in 
others, by force of judicial declara- 
tion or legisiative fiat, the right is 
made dependent upon the discretion of 
the trial judge.’ State v. Merlo, 173 
P. 317, 182 P. 158, 156, 92 Or. 678. 


[ad] Competent purpose must be 
shown to admit evidence of inconsist- 
ent statements by a witness sought 
to be impeached by the party calling 
him. People v. Brown, 253 P. 735, 
81 Cal.App. 226. 


[e] Statute authorizing examina- 
tion of adverse party as on cross- 
examination.——Under a statute per- 
mitting a party to call his adversary 
“as if on cross-examination,” and 
providing further that the party call- 
ing the witness shall not be conclud- 
ed thereby but may rebut by counter 
testimony, has been held to give the 
party calling his adversary as a wit- 
ness the right only to rebut the tes- 
timony of the witness by showing the 
facts to be otherwise than stated by 
him, but not to discredit him by proof 
of his own contradictory statements. 
Murray v. Third Nat. Bank of St. 
Louis, 234 F. 481, 148 C.C.A. 247. 


{f] In will contest.—In a will con- 
test, where a Subscribing witness to 
will had been examined by the court 
on preliminary proof, and thereafter 
called by the contestants on issues 
which were to be tried by jury, he 
became a witness for the contestants, 
and could not be impeached by them 
by showing prior contradictory state- 
ments, except on showing of surprise. 


In re Relph’s Estate, 221 P. 361, 192 
Cal. 451. 


[g] That witness disappointed 
patty producing him immszterial.— 
Where, in a proceeding to probate a 
will, a witness produced by the pro- 
ponent testified that the will sought 
to be probated was not found in a 
search of a box wherein the testator 
had kept his papers, the proponent 
could not show that the witness had 
at another time made inconsistent 
statements and that the testimony of 
the witness called by the proponent 
to show search for the lost will dis- 
appointed the proponent did not raise 
above hearsay; evidence offered by 
the proponent of declarations previ- 
ously made by“the witness inconsist- 
ent with his testimony. In re Daly, 
171 Ney.Ss 367. 


[h] As applied to prosecuting at- 
torneys, rule works no hardship.— 
“The prosecuting officer is not oblig- 
ed to call a witness whose testimony 
he knows, or has reason to believe 
will be adverse; he is not required to 
produce all witnesses whose names 
are indorsed on the information; he 
is not obliged to call all witnesses to 
the crime; he is not obliged to call 
the only eyewitnesses to the crime, 
and he may try his case in his own 
way and use his discretion as to what 
witnesses he will call, so long as he 
acts in good faith.’” Ware v. People, 
230 P. 123, 124, 76 Colo. 38. 


[i] Criminal prosecution.—(1) In 
a criminal prosecution the state may 
not impeach its own witness, who 
gives no adverse testimony, by read- 
ing excerpts from his testimony on a 
former hearing. Sloan y. State, 70 
So. 23, 70 Fla. 2168 (2) In a prosecu- 
tion for rape, the state cannot im- 
peach a witness called by it, after 
he gave testimony favorable to de- 
fendant on his cross-examination, by 
proving inconsistent statements by 
the witness to the district attorney. 
People v. Countryman, 195 N.Y.S. 728, 
201 App.Div. 805, 40 N.¥.Cr. 34. (3) 
In a prosecution for murder, where 
the evidence of identifying witnesses 
offered by the people was destroyed 
by _ cross-examination, the people 
could not impeach them by proving 
that they had at other times and plac- 
es identified accused as the murderer. 
People v. De Martini, 107 N.E. 591, 213 
N.Y. 208, L.R.A.1915F 601. (4) Inca 
prosecution for homicide, refusal to 
permit examination by defendant of 
his own witness as to a previous 
statement inconsistent with his tes- 
timony was within the discretion of 
the trial court. State v. Gaunt, 157 
P. 447, 98 Kan. 186. (5) In a prose- 
ecution for burglary and theft of cer- 
tain automobile tires, permitting the 
state, whose witness had testified that 
defendant did not take part in the 
burglary with which he was charged, 
and was not later in a car with H in 
which were the stolen tires, but that 
witness and H were alone present at 
the burglary and in the car, to cross- 
examine him as to having made a 
contrary statement in the state attor- 
ney’s office, a matter not evidence 
against defendant, was improper 
where the only evidence against de- 
fendant was the testimony of an offi- 
cer that defentiant was in the car. 
People v. Bullion, 132 N.E. 577, 299 
Til. 208. (6) In a proseeution for 
burglary, where accused’s witness on 
direct examination testified as to 
the kind of hat accused wore, and on 
cross-examination that he also wore 
a pair of light trousers, refusal of the 
court to examine the witness in order 
that accused’s counsel might cross- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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grand jury.?® 
Liability insurance cases.11 


examine him and to permit counsel 
to ask the witness if he had not at 
all times said the trousers were dark 
was not improper. People v. Tielke, 
TOZON. He- 229)" 250) Toes 82 pCi). Inia: 
prosecution for manufacturing intox- 
icating liquor, where a state’s wit- 
ness denied having been present when 
defendant manufactured liquor, his 
written statement to the special 
prosecutor before trial, and oral 
statements to the private prosecutor 
and other officers, privately and in the 
absence of accused, were held to be 
improperly admitted, either for im- 
peachment or any other purpose. 
Darnaby v. State, 274 S.W. 158, 101 
Tex@r.) 59} 


{j] In suit to set aside deed.—In 
a suit to set aside a trustee’s sale of 
land and cancel the deed because of 
suppression of bidding by the gran- 
tee, who purchased the land from 
the buyer, where a witness, who tes- 
tified for plaintiffs as to a conversa- 
tion with the grantee, in which the 
witness agreed not to bid for the land 
and the grantee agreed to pay him a 
stipulated sum, denied that he had 
testified at a trial before a justice, or 
stated to any one that the original 
buyer was present during such con- 
versation, the justice’s testimony for 
plaintiffs that he had so testified was 
properly excluded as an attempt by 
plaintiffs to impeach their own wit- 
ness, in the absence of any claim of 
surprise by his testimony on direct 
examination. McDaniel v. Sprick, 
249 S.W. 611, 297 Mo. 424. 


{k] Action for wrongful death.— 
(1) In an action for the wrongful 
death of plaintiff's decedent who was 
a servant of defendant, plaintiff may 
not, on his witness testifying differ- 
ently from what he did on a former 
trial, introduce the former testimony 
to impeach his witness. Morton v. 
Smith Hoisting Co., 151 N.Y.S. 1087, 
166 App.Div. 436. (2) In an action 
for the wrongful death of plaintiff's 
husband in an automobile collision, it 
was held that defendant could not 
impeach his own witness by his prior 
contradictory statements. Dauber y. 
oer Pen, 237 S.W. 149, 209 Mo.App. 


[1] In action for personal inju- 
ries.—In an action to recover for per- 
sonal injuries. caused by the alleged 
negligence of defendant, it was prop- 
er to reject a statement, signed by 
defendant’s own witness before the 
trial, and offered by defendant to im- 
peach his testimony. Bernstein v. 
Empire Bridge Co., 131 N.Y.S. 129, 146 


App.Div. 529 [aff 98 N.E. 1098, 205 
N.Y. 603]. 
[m] Action to recover broker’s 


commissions.—In an action by a bro- 
ker to recover a commission for the 
sale of defendant’s property, where 
the broker’s witness testified he nev- 
er told the broker that he would pur- 
chase, testimony of the _ broker’s 
brother that he heard the first wit- 
ness tell the broker that he would 
buy the property was held to be in- 
admissible as impeaching broker’s 
own witness. Ettinger v. Goodyear, 


[70 C. J.—65] 


Where the nominal 
defendant in actions arising on policies of liability 
insurance is called as a witness by insurer as the 
real party in interest, although it has been held that 
insurer cannot impeach the witness by prior state- 
ments made by him and inconsistent with, or in con- 
tradiction of, his testimony,!? it has also been held 
that such witness may be so impeached?® particular- 
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ly where it appears that the nominal defendant who 


witness.?> 


165 N.E, 862, 30 Ohio App. 572. 


10. State v. Brown, 102 N.W. 799, 
128 Iowa 24. 


Examination or cross-examination 
of witness by party as determining 
whether he may impeach witness see 
infra § 1234. 


_ 11. Actions on policies of liability 
insurance generally see Liability In- 
surance §§ 118-127. 


12. Newman vy. Stocker, 157 A. 761, 
161 Md. 552. 


_[a] Rule applied.—In an automo- 
bile accident case, refusal to permit 
an insurer to show previous contra- 
dictory statements made by defend- 
ant who testified as a witness for the 
insurer was held to be proper not- 
withstanding a claim of collusion. 
Newman v. Stocker, 157 A. 761, 161 
Md. 552. : : 


13. Posner v. Nutkis, 137 A. 716, 5 
N.J.Mise. 593. 


14. Posner vy. Nutkis, supra. 


[aj] Rule applied.—In an action 
between brothers-in-law to recover 
damages for injuries sustained in an 
automobile collision, the insurer de- 
fending the case was held to be prop- 
erly permitted to impeach the nomi- 
nal defendant by his previously made 
statements’ which were inconsistent 
with his testimony as witness. Pos- 
ee v. Nutkis, 137 A. 716, 5 N.J.Misc, 


15. Posner v. Nutkis, supra. 


[a]. Discretion of court.—“The 
question of surprise was one for the 
trial judge.’’ Posner v. Nutkis, 137 
AY 716, 717, 5 N.J, Mise: 593. 


Surprise or entrapment by witness 
as authorizing impeachment by in- 
consistent or contradictory state- 
Upraee generally see infra §§ 1226- 


16) US | — Hickory vin Un. Son L440. 
GB 334 SS ietUase S03, woo pend. 1.0 
Arine v. U. S., 10 F.(2d) 778. 


Ala.—Jebeles’ & Colias Confection- 
ery Co. ivi Booze, 62) So. 12, 781 Ala. 
456; Washington v. State, 46 So. 778, 
155 Ala. 2; Schiefelin v. Schiefelin, 28 
So. 687, 127 Ala. 35; Griffith v. State, 
8 So. 812, 90 Ala. 583; Hemingway v. 
Garth, 51 Ala. 530; Campbell v. State, 
23 Ala. 44; Duncan v. State, 101 So. 
472, 20 Ala.App. 209 [cert den 101 So. 
475, 211 Ala. 614]; Hickman v. State, 
67 So. 775, 12 Ala.App. 22 


Cal.—People v. Cook, 83 P. 48, 148 
Cal. 334; Cummins v. Yellow Cab Co., 
15 P.(2d) 5386, 127 Cal.App. 170; Peo- 
vig v. Deckert, 246 P. 157, 77 Cal.App. 


Colo.—Babcock y. People, 22 P. 817, 
13 Colo. 515. 


Conn.—Lynch v. Bronson, 69 A. 538, 
80 Conn. 566; Carney v. Hennessey, 
60 A. 129, 77 Conn, 577. 


Del.—State v. Quinn, 45 A. 544, 18 
Del. 339. 


D.C.—Hyde v. United States, 35 


4 


App.D.C. 451 [cert gr 31 S.Ct. 228, 218 


is ealled as a witness is in fact friendly to plaintiff'* 
and where insurer is surprised by testimény of the 


[§ 1225] (2) Asking or Examining Witness as to 
Inconsistent or Contradictory Statements. 
ways permissible for a party to ask his own witness 
whether he has made prior statements inconsistent 
with his testimony.?® 


It is al- 


For example, a party may be 


U.S. 681, 54 L.Ed. 1207, and aff 32 S. 
Ct. 793, 225 U.S. 347, 56 lu.Hd. 1114). 


Fla.—Bryan vy. State, 34 So. 243, 45 
Fla. 8. 


Ill.—People v. Michaels, 167 N.E. 
857, 835 111. 590; People v. O’Gara, 110 
N.E. 828, 271 Ill. 138; Seiffe v. Seiffe, 
267 Ill.App. 23. 


Ind.—Oldfather y. Zent, 52 N.E. 236, 
21 Ind.App. 307. 


Iowa.—State v. Feltes, 1 N.W. 755, 
51 Iowa 495. 


Kan.—State v. Terry, 161 P. 905, 98 
Kan. 796; State v. Sorter, 34 P. 1036, 
52: Kan. 531. 


La.—State v. Glauson, 115 So. 484, 
165 La. 270; State v. Stephens, 40 So. 
523, 116 La. 36; State v. Williams, 35 
So. 5055-211 dua, 179, 


Md.—Washington B. & A. E. R. Co. 
v. Faulkner, 112 A. 820, 137 Md. 451. 


Mich.—People v. Payne, 91 N.W. 
739, 131 Mich. 474; People v. Gilles- 
pie, 69 N.W. 490, 111 Mich. 241. 


‘Minn.—State v. Tall, 45° N.W. 449, 
43 Minn. 273. 


Mont.—State v. Bloor, 52 P. 611, 20 
Mont. 574. 


Neb.—Merkouras v. Chicago, B. & 
Q. R. Co., 164 N.W. 719, 101 Neb. 717; 
H. F. Cady Lumber Co. v. Wilson 
Steam Boiler Co., 114 N.W. 774, 80 
Neb. 607. 


N.J.—State v. Johnson, 63 A. 12, 73 
N.J.Law 199 [foll State v. Rosa, 62 A. 
695, 72 N.J.Law 462]. 


N.M.—tTerritory y. Livingston, 84 P. 
1021, 13 N.M. 318. 2 


N.Y.—People v. Smith, 99 N.Y.S. 
113,:113 App: Div. 396, 20 N.Y:@r: 134. 


N.D.—George v. Triplett, 63 N.W. 
891,55) N-D,50: 


Or.—State v. Haynes, 253 P. 7, 120 
Or. 573; State v. McDaniel, 65 P. 520, 
39 Or. 161; State v. Steeves, 43 P. 947, 
ZIVOT So: 


Pa.—McNerney v. Reading City, 25 
A. 57, 150 Pa. 611; Gray v. Hartman, 
6 Pa.Super. 195, 41 Wkly.N.C. 286. 


R.I.—State v. Saccoccio, 147 A. 878, 
50 R.I. 356; Barker v. Rhode Island 
Cog ST TACIICE. 35) AR 406: 


S.C.—State v. Waldrop, 52 S.K. 793, 
73 S.C. 60. But compare Pooler v. 
Smith, 52 S.E. 967, 73 S.C. 102 (where 
an exception to the refusal by the 
trial court to permit a party to ex- 
amine his own witness as to his in- 
consistent statement was passed over 
on appeal). 


Tenn.—Record v. Chickasaw Coop- 
erage Co., 69 S.W. 334, 108 Tenn. 657. 


Tex.—Newberger v. Heintze, 22 S. 
W. 867, 3 Tex.Civ.App. 259; Moore v. 
State, 296 S.W. 308, 107 Tex.Cr. 287; 
Southworth v. State, 109 S.W. 133, 52 
Tex.Cr. 532; Jeter v. State, 106 S.w. 
3871, 52 Tex.Cr. 212; McMahan v. 
State, 96 S.W. 17, 50 Tex.Cr, 244: 
White v. State, 10 Tex.App. 381. 


Wash.—State Bank vy. Spokane Co- 
lumbia River R., ete., Co., 102 P. 414, 
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permitted so to examine his own witness as to show 
that the testimony of the witness operated as a sur- 
prise;?7 and although some authorities deny that 
such a question may be asked for the sole purpose 
of impeachment,!§ and although the party who call- 


53 Wash. 528. 


W.Va.—State v. Wolfe, 156 S.E. 56, 
109 W.Va. 590, 74 A.L.R. 1039; State 
v. Justice, 148 S.E. 843, 107 W.Va. 490; 
State v. Swiger, 143 S.E. 85, 105 W. 
Va. 358. 


Wis.—Schuster v. State, 49 N.W. 30, 
80 Wis. 107. 


Wyo.—Horn vy. State, 78 P. 705, 12 
Wyo. 80. 


Eng.—Melhuish y. Collier, 15 Q.B. 
878, 69 E.C.L. 878, 117 Reprint 690. 


[a] Where party is not prepared 
to show inconsistency, he should not 
propound questions to his own wit- 
ness for the purpose of discrediting 


him. State v. Fowler, 89 P. 757, 13 
Idaho 317. 
[b] Discretion of court.—(1) It is 


a matter for the discretion of the 
trial court whether a party surprised 
by the adverse testimony of his own 
witness shall be permitted to exam- 
ine him as to alleged contradictory 
statements made out of court either 
before or after his examination. Car- 
penter’s Appeal, 51 A. 126, 74 Conn. 
431. (2) It is similarly within the 
discretion of the court to allow coun- 
sel to ask a witness called by him 
who takes counsel so calling him by 
surprise by his testimony whether 
the witness had not. at a prior time 
made a statement to him inconsist- 
ent with his evidence. Barker v. 
Rhode Island Co., 35 R.I. 406, 87 A. 
174. (3) The extent to which the 
examination shall go is also a matter 
within the discretion of the trial 
court. Weaver vy. Baltimore, etc., R. 
Co., 3 App.D.C. 436. 


[c] Witness cannot be asked as to 
statements not connected with testi- 
mony.—Langford v. Jones, 22 P. 1064, 
18 Or. 307. 


[d] Rule applicable only to state- 
ments made to party or counsel.— 
“The rule applies’ only to statements 
made to a party or his counsel.” 
Washington B. & A. HB. R. Co. v. 
Faulkner, 112 A. 820, 187 Md. 451. 


[e] Where witness merely fails to 
testify as expected.—(1) A witness 
who merely fails to testify as expect- 
ed cannot be asked as to contradic- 
tory statements (Com. v. Welsh, 4 
Gray (Mass.) 535; Moore v. Chicago, 
etc., R. Co., 59 Miss. 243) (2) except 
for the purpose. of refreshing his 
memory (Langford v. Jones, 22 P. 
1064, 18 Or. 307); (3) and the right 
to examine the witness for that pur- 
pose has been denied where the wit- 
ness merely failed to testify as the 
side calling him expected he would 
(Com. v. Bavarian Brewing Co., 80 
Sow. 772) 26 Ky.L. 121). (4) Exam- 
ination of one’s own witness allow- 
able to refresh his memory by incon- 
sistent statements generally see in- 
fra text and note 22. 


[f] Illustration—(1) In a prose- 
cution for statutory rape, the state, 
surprised by the prosecutrix’ testi- 
mony as to age, had the right to in- 
terrogate her as to previous incon- 
sistent statements. State v. Swiger, 
143 S.E. 85, 105 W.Va. 358. (2) Ina 
prosecution for homicide, permitting 
the state, surprised by testimony of 
its witnesses, to call their attention 
to contradictery sworn statements 
previously made was held not to be 
improper. State v. Saccoccio, 147 A. 
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878, 50 R.I. 356. (3) Ina prosecution 
for homicide, where the state called 
accused’s daughter, who was the wife 
of deceased, it was not improper to 
question her as to contradictory state- 
ments before the grand jury. Hick- 
nee v. State, 67 So. 775, 12 Ala.App. 


17..Largin v.>State, 104 So. 556, 
20 Ala.App. 610; State v. Willette, 127 
P. 1013, 46 Mont. 326; State v. Bloor, 
52 P. 611, 20 Mont. 574; State v. Wald- 
rop, 52 S.E. 793, 73.S.C. 60; Floyd v. 
SA 36° S.W. (2d) 739, diay Vex-Cr- 


[a] In criminal prosecution.—Un- 
der a statute providing that a party 
producing a witness may show that 
he has at other times made state- 
ments inconsistent with his present 
testimony, in a criminal prosecution 
the state has a right to cross-exam- 
ine one of its own witnesses where it 
satisfactorily appears that his evi- 
dence has taken the state’s attorney 
by surprise, and is contrary to the 
examination of such witness prepar- 
atory to the trial, or to what the 
prosecuting attorney has reason to 
believe the witness would testify to, 
since it not infrequently happens that 
a witness is brought under the influ- 
ence of an adverse party, and on the 
trial completely deceives the party 
calling him; and the right to cross-ex- 
amine in such case arises as one nec- 
essary for the protection of the rights 
of the state against the perjury or 
evasion of an unwilling witness. 
State v. Willette, 127 P. 1013, 46 Mont. 
326; State v. Bloor, 52 P. 611, 20 
Mont. 574. 


18. Schiefelin v. Schiefelin, 26 So. 
687, 127 Ala. 835; White v. State, 5 So. 
829, 87 Ala. 24; Gandy v. State, 1 So. 
35, 81 Ala. 68; Duncan v. State, 101 
So. 472, 20 Ala.App. 209 [cert den 101 
So. 475, 211 Ala. 614]; Baker v. Rob- 
erts & Beier, 228 N.W. 9, 209 Iowa 
290; State v. Vickers, 18 So. 639, 47 
La.Ann. 1574; Sanchez vy. People, 22 N. 
Y. 147 [rev on other grounds 18 How. 
Pr. 72, 4 Park.Cr. 535]; People v. 
Sherman, 16 N.Y.S. 782 [aff 31 N.E. 
107, 133 N.Y. 349, 10 N.Y¥.Cr. 199]; 
Kern _v. De Castro, etc., Sugar Refin- 
ing Co., 5 N.Y.S. 548 [rev on other 
grounds 25 N.E. 1071, 125. N.Y. 50]; 
People v. Safford, 5 Den.’ (N.Y.) 112. 
Seo Silver v. Mermelstein, 164 N.Y.S. 
80 (dictum). 


“The rule recognized in the cases 
Sh. is that when the party is sur- 
prised by the testimony of a witness 
called by him, he may, for the pur- 
pose of refreshing his recollection and 
awakening his conscience, call his at- 
tention to contradictory statements 
made by him, but may not use the 
same for the purpose of impeach- 
ment.” Baker v. Roberts & Beier, 
228 N.W. 9, 10, 209 Iowa 290. 


[a] Greenleaf’s statement.—‘‘You 
cannot do this for the mere purpose 
of discrediting the witness, nor can 
you be allowed to prove the contradic- 
tory statements of the witness upon 
other occasions, but must be restrict- 
ed to proving the facts otherwise by 
other evidence.” State v. Vickers, 18 
So. 639, 47 La.Ann. 1574, 1578 [quot 
State v. Glauson, 115 So. 484, 165 La. 
270, 2781: 


[b] Where witness admits making 
former statement but denies its truth. 
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ed the witness may be forbidden to call other wit- 
nesses to establish the contradictory statements,’? 
it is held to be no objection that the incidental ef- 
fect of such examination of one’s own witness is to 
impeach him.?® Aside from any consideration of im- 


fulness, the interrogation of him in 
respect thereto is nots an impeach- 


ment. Binyon v. State, (Tex.Cr.) 56 
S.W. 339. 
19. See infra § 1236. 


20. Jébeles & Colias Confectionery 
Co. v. Booze, 62 So. 12, 181 Ala. 456; 
Largin v. State, 104 So. 556, 20 Ala. 
App. 610. 


{a] Other statements.—(1) “It is 
well settled in this state that, when 
a party introduces a witness, he will 
not be permitted impeach him, but, 
when put to a disadvantage by unex- 
pected answers to relieve himself 
from the disadvantage at which he 
had been put by such evidence, 
it is competent for him to ask the 
witness if he had not made state- 
ments contrary to what he had just 
testified; such evidence being com- 
petent, although its incidental effect 
is the impeachment of the witness’ 
testimony.” Largin v. State, 104 So. 
556, 20 Ala.App. 610, 612. (2) “The 
rule is well settled with us, that while 
a party may not contradict or im- 
peach his own witness, he may, when 
put to disadvantage by an unexpected 
answer, or for the purpose of refresh- 
ing the memory of the witness, ask 
him, though the question might have 
the tncidental effect of impeaching the 
witness, whether, at a certain time 
and place, he has not made other 
statements inconsistent ‘with testi- 
mony as just given.” Schieffelin v. 
Soeterena, 28 So. 687, 694, 127 Ala. 


[b] Mot violative of rule that one 
cannot impeach his own wituness.— 
(1) “It is hornbook law that when a 
party offers a witness in proof of his 
cause, he thereby, in general, repre- 
sents him as worthy of belief, and 
cannot afterwards impeach his gener- 
al character for truth or impugn his 
credibility by general evidence tend- 
ing to show him to be unworthy of be- 
lief; but it is exceedingly clear that 
the party is not precluded from prov- 
ing the truth of any particular fact, 
by other competent testimony, in di- 
rect contradiction of his witness, 
though the collateral effect may be to 
show that the witness was generally 
unworthy of belief.’ Jebeles & Colias 
Confectionery Co. v. Booze, 62 So. 12, 
14,181 Ala. 456. (2) “Itis an ancient 
rule of the law that a party cannot 
directly impeach the character of his 
own witness for the purpose of dis- 
crediting testimony given by the wit- 
ness and with which the party is dis- 
satisfied. The reason for this rule, 
that seems to have stood the test of 
time and experience, is that when a 
party offers a witness in proof of his 
cause he thereby, in general, repre- 
sents him to be worthy of belief, and 
will not be allowed to assume the in- 
consistent attitude of saying that he 
is unworthy of belief. This rule, 
however, is not violated, if the witness 
proves to be hostile to the proponent, 
or by previous .statements made by 
the witness he has been deceived or 
misled, and is su®prised and placed at 
a disadvantage by unexpected an- 
swers, by allowing leading questions 
calling to the attention of the witness 
previous contradictory statements, 
even though an affirmance of such 
previous statements may have a tend- 
ency to affect the credibility of the 
witness.” Hickman vy. State, 67 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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peachment, the examination of one’s own witness as 
to his inconsistent or contradictory statements may 


775, 776, 12 Ala.App. 22. (8) General 
rule that one cannot impeach his own 
witness see supra § 991. (4) General 
rule that one cannot impeach his own 
witness by proof of inconsistent state- 
ments see supra § 1224. 


21. State v. Brown, 133 So. 383, 172 
a. 121; State v. Nash, 126 So. 434, 
169 La. 947; State v. Ashworth, 71 
So. 860, 139 La. 590; State vy. Stephens, 
40 So. 528, 116 La. 36; Creighton v. 
Modern Woodmen of America, 90 Mo. 
App. 378; Merkouras y. Chicago B. & 
Q. R. Co., 164 N.W. 719, 101 Neb. 717; 
Lea Layman, 167 N.W. 402, 40 S. 


“It is also well settled that, where a 
party is bona fide surprised at the un- 
expected testimony of the witness 
whom he has voluntarily called, he 
may be permitted to interrogate him 
as to previous declarations inconsist- 
ent with the testimony given, the ob- 
ject being to test the witness’ recol- 
lection, and lead him, if mistaken, to 
review what he has said.” State v. 
Nash, 126 So. 434, 435, 169 La. 947 
[quot State v. Brown, 133 So. 383, 385, 
A 2) Tas LOY. 


[a] Bule applied.—(1) Where, in 
@ prosecution for murder, the state 
called a witness, prosecuting attor- 
ney’s questions as to the witness’ tes- 
timony before the grand jury and the 
coroner’s jury were held not objection- 
able as an attempt to impeach witness. 
State v. Brown, 133 So. 383, 172 La. 
121. (2) Similarly, in a prosecution 
for murder, the district attorney may 
read to his own witness from testi- 
mony at coroner’s inquest and ask 
whether the witness is not now mak- 
ing a different statement. State v. 
Ashworth, 71 So. 860, 139 La. 590. 


22.. U.S:—Hickory.v. U:..S.,,.414°S,Ct. 
aod, Lode Duss 808, 382 L.bd. 170s But 
compare Putnam v. U. S., 16 S.Ct. 923, 
162 U.S. 687, 40 L.Ed. 1118. 


Ala.—Schieffelin y. Schieffelin, 26 
So. 687, 127 Ala. 35; Louisville, etc., 
R. Co. v. Hurt, 13 So. 130, 101 Ala. 34; 
White v. State, 5 So. 829, 87 Ala. 24; 
Largin v. State, 104 So. 556, 20 Ala. 
App. 610; Duncan y. State, 101 So. 472, 
20 Ala.App. 209 [cert den 101 So. 475, 
211 Ala. 614]. 


Cal.—People v. Durrant, 48 P. 75, 
116 Cal. 179; Cummins v. Yellow & 
Checker Cab Co., 15 P.(2d) 536, 127 
Cal.App. 170; People v. Cordish, 294 
P. 456, 110 Cal.App. 486; Beers v. Cali- 
fornia State Life Ins. Co., 262 P. 380, 
87 Cal.App. 440; People v. Deckert, 
246 P. 157, 77 Cal.App. 146. 


D.C.—Hyde v. United States, 35 App. 
D.C. 451 [cert gr 31 S.Ct. 228, 218 U.S. 
681,54 L.Ed. 1207, and aff 32 S.Ct. 
793, 225 U.S. 347, 56 L.Ed. 1114, Ann. 
Cas.1914A 614]. Contra Weaver v. 
Baltimore, ete., R. Co., 3 App.D.C. 436. 


Tll.— People v. Michaels, 167 N.E. 
857, 335 Ill. 590; People v. O’Gara, 110 


NAM SoS at or wile oS oe © People my, 
Lukoszus, 89 N.E. 749, 242 Ill. 101; 
Seiffe v. Seiffe, 267 Ill.App. 23; Finch 


Bros. v. Betz, 134 Ill App. 471. 


Iowa.—State v. Cummins, 40 N.W. 
124, 76 Iowa 133; Humble v. Shoe- 
maker, 30 N.W. 492, 70 Iowa 223. 


La.—State v. Brown, 133 So. 383, 
172 La. 121; State v. Nash, 126 So. 
434, 169 La. 947; State v. Glauson, 
115 So. 484, 165 La. 270. 


Miss.—Hulett v. Hulett, 119 So. 581, 
152 Miss. 476. 
Mo.—Brown vy. Chicago, R. I. & P. 


Ry. Co., 286 Sw. 45, 315 Mo. 409; 
Beier v. St. Louis Transit Co., 94 
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S.W. 876, 197 Mo. 215; Creighton v. 
Modern Woodmen of America, 90 Mo. 
App. 378. 


N.J.—State v. D’Adame, 86 A. 414, 
84 N.J.Law 386, Ann.Cas.1914B 1109. 


N.Y.—People v. Sherman, 31 N.E. 
LOG, 11333 ONS 849. LOUNLY Cr. 199k Bulls 
lard v. Pearsall, 53 N.Y. 230; Maloney 
v. Martin, 80 N.Y.S. 763, 81 App.Div. 
432, 12 N.Y.Ann.Cas. 457 [aff 70 N.E. 
1102, 178 N.Y. 552]; Wright v. Grant, 
6 N.Y.St. 362. 


Ohio.—Hurley v. State, 21 N.E. 645, 
46 Ohio St. 320, 4 L.R.A. 161; Kata- 
fiasz v. Toledo Cons. Electric Co., 1 
Ohio Cir.Ct.N.S. 129. 


Or.—Weygandt v. Bartle, 171 P. 587, 
88 Or. 310; State v. Steeves, 43 P. 
947, 29 Or. 85; Langford v. Jones, 
22 P. 1064, 18 Or. 307. 


R.I.—Hildreth v. Aldrich, 1 A, 249, 
15 R.1. 163. 


$.D.—State v. 
402, 40 S.D. 381. 


Tex.—Latham v. Jordan, (Commn. 
App.) 17 S.W.(2d) 805 [rev (Civ.App.) 
3 S.W.(2d) 555]; Dallas Consol. Elec- 
trie St. R. Co. v. McAllister, 90 S.W. 
933, 41 Tex.Civ.App. 131; Floyd v. 
Suntie SOnIS. We. (20) 739) e117 Vitex.Cr. 
384. : 


Wyo.—Arnold v. State, 40 P. 967, 5 
Wyo. 439. 


[a] Extent of examination. 
Where accused was afforded a full op- 
portunity in the absence of the jury 
to refresh the recollection of his wit- 
ness concerning his testimony at a 
former trial, but after his attention 
had been called to such testimony the 
witness answered that his recollec- 
tion was not refreshed, and that he 
had no present recollection with refer- 
ence to the matter inquired about, ac- 
cused could not further examine the 
witness in the presence of the jury 
with reference to his testimony on 
the former trial for the purpose of 
laying a predicate to contradict such 
witness. Willis v. State, 90 S.W. 1100, 
49) Tex Cri 139; 


{b] Other statements.—(1) “All 
the well-considered cases allow a sur- 
prised party to cross-examine such 
recusant witness so that his memory 
may be refreshed and, peradventure, 
his sleeping conscience pricked into 
wakefulness and the truth brought 
out.” Beier v. St. Louis Transit Co., 
S49 SOW. 876511979 Mo. 2ib masa. C2) 
“Where a witness unexpectedly gives 
testimony against the party calling 
him, such party may specifically in- 
terrogate him concerning former con- 
tradictory statements, for the purpose 
of refreshing his memory or awaken- 
ing his conscience.” Seiffe v. Seiffe, 
267 Jll.App. 28, 32. (3) ‘“Whena wit- 
ness called by a party fails to testify 
to matters previously within his recol- 
lection, or gives evidence in apparent 
variance with that formerly given, it 
is not incumbent upon the party pro- 
ducing the witness to wait for the as- 
saults of the cross-examination to ex- 
pose seeming inconsistencies and dis- 
ecrepancies. While he may not im- 
peach his witness (saving under cer- 
tain exceptional circumstances), he 
may with propriety refresh his recol- 
lection, to the end that the witness 
and his present evidence may both be 
put fairly and in their proper light 
before the jury.” People v. Durrant, 
48 P. 75, 116 Cal. 179, 214 [quot People 
v. Deckert, 246 P. 157, 161, 77.Cal.App. 
146]. (4) “The rule is that, when a 
witness unexpectedly gives testimony 
against the party calling him, such 


Layman, 167 N.W. 
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be a proper one for the purpose of testing the recol- 
lection”? or refreshing the memory?? of the witness, 


party has the right to examine him, 
and by such examination show that 
the witness is giving unexpected tes- 
timony against the party examining 
him, and to specifically call the at- 
tention of the witness to his former 
statements for the purpose of refresh- 
ing his memory or awakening his 
conscience and cause him to relent 
and speak the truth if he was lying.” 
People v. O’Gara, 110 N.E. 828, 830, 271 
Tll. 138. To same effect. People v. 
Pe as 167 N.E. 857, 858, 335 I11. 
90. 


[ce] Greenleaf’s statement.—‘‘You 
may cross-examine your own witness 
if he testify contrary to what you had 
a right to expect as to what he had 
stated in regard to the matter on 
former occasions, either in court or 
otherwise, and thus refresh the mem- 
ory of the witness and give him full 
opportunity to set the matter right 
if he will; and, at all events, to set 
yourself right before the jury.” State 
be tae ful 115 So. 484, 165 La. 270, 


[d] As not constituting impeach- 
ment.—‘‘To ask a witness a question 
for the purpose of refreshing his 
memory iS not to jimpeach, him.” 
State v. Nash, 126 So. 434, 435, 169 La. 


947 [quot State v. Brown, 133 So. 
383;—3.9), Li2 lua, 121]. 
[e] MTlustrations.—(1) In an ac- 


tion to recover for personal injuries 
received in an automobile collision, 
permitting defendants’ counsel to ask 
defendants’ witness if the witness’ 
recollection regarding the automobile 
collision was the same as the witness 
had told defendants’ counsel, was held 
not to be objectionable as permitting 
defendants’ impeachment of his own 
witness. Cummins v. Yellow & 
Checker’ Cab Co., 15° P. (2d) "536; 127 
Cal.App. 170. (2) In a prosecution 
for the burning of a building, where 
the state’s witness denied that defend- 
ant was in any way involved in the 
act, the state was properly permitted, 
for the purpose of refreshing the 
memory of the witness, to read to 
him a writing wherein he stated that 
he was procured by defendant to burn 
the building in question. State v. 
Glauson, 115 So. 484, 165 La. 270. (3) 
Refusal to permit question to com- 
plainant’s witness, in a divorce suit 
for adultery, as to previous incon- 
sistent statements made by him after 
a negative answer to a question as to 
seeing defendant and a man on the 
ground was held to be improper. 
Hulett v. Hulett, 119 So. 581, 152 Miss. 
476. (4) In an action to recover for 
the wrongful death of a locomotive 
fireman when struck by defendant’s 
locomotive, allowing plaintiff's wit- 
ness to refresh his recollection from 
his deposition was held no abuse of 
discretion, as permitting plaintiff to 
impeach own witness. Brown v. Chi- 
CAO) Bowl. Sob. Ryn. Co... So Guise 
45, 315 Mo. 409. In an action to 
recover for personal injuries sus- 
tained by plaintiff when struck by an 
automobile driven by defendant, it 
was not impeachment, but mere re- 
freshing of memory, for counsel for 
plaintiff to ask his own witness 
whether he had previously stated the 
speed of an automobile to have been 
greater than he then said it was, and 
it was within the discretion of the 
trial court to permit such form of 
question in order to refresh his recol- 
lection. Weygandt v. Bartle, 171 P. 
5S, Soo Ors ol Os 


{[f] Where witness claimed that 
her memory was clear, it was im- 
proper to permit counsel for the state 
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inducing him to correct his testimony,?* drawing out 
an explanation of his apparent imeonsistency,?* or 
showing the cireumstances which induced the party 
to call him,?° and that he has been placed at a disad- 


vantage by unexpected evidence.?° 


[§ 1226] (3) Surprise or Entrapment?7—(a) In 
Although there is authority to the contra- 


General. 


which called her in a criminal prose- 
cution to refresh her memory by ex- 
hibiting to her a former statement 
which was inconsistent with her tes- 
timony, not being within rule per- 
mitting refreshment of a witness’ 
memory, and such conduct violated 
the rule prohibiting impeachment of a 
party’s own witness. James v. State, 
219 S.W. 202, 86 Tex.Cr. 598. See Peo- 
ple v. Walters, 194 N.W. 538, 223 Mich. 
676 (in a prosecution for murder, 
there was no error in permitting 
prosecuting attorney to cross-examine 
state’s witness as to whether he re- 
membered saying in a store, in the 
presence of others, that he had heard 
defendant come in and ask for de- 
ceased and say he was going to kill 
him, and then witness knew something 
was going to happen, and witness re- 
plied that he did not say it). 


{g] Recalling one’s own witness 
who had refreshed his memory not 
objectionable.—The trial court’s ac- 
tion in permitting plaintiff to recall a 
witness who in the meantime had re- 
freshed his memory by reading a 
transcript of the testimony at a 
former trial was not erroneous as per- 
mitting plaintiff to contradict his own 
witness. Plunkett-Jarrell Grocer Co. 
v. Johnson, 206 S.W. 677, 137 Ark. 615. 


Examination for purpose of fre- 
freshing memory of witness generally 
see supra §§ 742-771. 

23. U.S.—Hickory v. U. S., 14 S. 
Ct 7334, 151 (U.S. 303, 38 L.Ed. 170: 

Ill—F inch Bros. v. Betz, 134 Ill. 
App. 471. 

Kan.—State v. Terry, 161 P. 905, 98 
Kan. 796: State v. Sorter, 34 P. 1036, 
52 Kan. 531. 

Md.—Washington B. & A. H.R. Co. 
v. Faulkner, 112 A. 820, 187 Md. 451. 

Ohio.—Hurley v. State, 21 N.E. 645, 
46 Ohio St. 320, 4 L.R.A. 161; Kata- 
fiasz v. Toledo Cons. Electric Co., 1 
Ohio Cir.Ct.N.S. 129. 

Or.—State v. Steeves, 48 P. 947, 29 
Ori 85 : 

Wyo.—Arnold v. State, 40 P. 967, 5 
Wyo. 439. 

24, Ind.—Oldfather v. Zent, 52 N. 
E. 236, 21 Ind.App. 307. 


Kan.—State v. Sorter, 
52 Kan. 531. 


Mo.—Creighton v. Modern Wood- 
men of America, 90 Mo.App. 378. 


N.Y.—Bullard v. Pearsall, 53 
230. 

Ohio.—Hurley v. State, 21 N.E. 645, 
46 Ohio St. 320, 4 L.R.A. 161; Kata- 
fiasz v. Toledo Cons. Electric Co., 1 
Ohio Cir.Ct.N.S. 129. 

Or.—State v. Steeves, 43 P. 947, 29 
Or. 85. 

Wyo.—Arnold v. State, 40 P. 967, 
5 Wyo. 439. 

25. Md.—Washington B. & A. E. R. 
Co. v. Faulkner, 112 A. 820, 137 Md. 
451; Smith v. Briscoe, 5 A. 334, 65 
Md. 561. 

Miss.—Hulett v. Hulett, 119 So. 581, 
152 Miss. 476. 


Mo.—Creighton vy. Modern Wood- 


34 P. 1036, 


N.Y. 
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“[§§ 1225-1226 


ry,28 where the testimony of a witness constitutes a 
surprise or entrapment of the party calling him, the 
party thus deceived may ordinarily, and sometimes 
under appropriate statutes, be permitted to discredit 


or impeach the witness by proof that such witness has 


men of America, 90 Mo.App. 378. 


Neb.—Merkouras y. Chicago, B. & 
Q. R. Co., 164 N.W. 719, 101 Neb. 717. 


N.Y.—Bullard v. Pearsall, 53 N.Y. 
zoo: Silver v. Mermelstein, 164 N.Y.S. 


Or.—State v. Haynes, 253 P. 7, 120 
Or. 573; City of Woodburn v. Aplin, 
ist PB. 616, 64 Or, 610. 


W.Va.—State v. Hatfield, 
626, 48 W.Va. 561. 


Wyo.—Arnold y. State, 40 P. 967, 
5 Wyo. 439. 


[a] Other statements of rule.— 
(1) “It is always permissible for a 
party calling a witness to show that 
at previous times he had made state- 
ments inconsistent with his present 
testimony, not*for‘the purpose of pro- 
ducing original evidence, but for the 
purpose of explaining to the jury the 
apparent incongruity of calling a hos- 
tile witness.’’ State v. Haynes, 253 
Pi, 901120) Ord 3. 6 G2)) — hhemiulesin 
regard to impeaching a witness placed 
on the stand by a party does not pre- 
vent the party from showing that the 
witness had stated to him out of 
court the things as being facts, and 
that he believed, when he placed him 
on the stand, that he would make the 
statement.” Hulett v. Hulett, 119 So. 
581, 588, 152 Miss. 476. 


[b] Reason for rule.—‘‘Where a 
witness has made to a party or his at- 
torney who calls him a statement 
totally variant from his sworn tes- 
timony and on the faith of such state- 
ment he has been called he may be 
asked if he made such statement and 
if he denies it . . the principles of 
justice require that . [the party] 
should _ be allowed to shew why he 
called him.” Smith v. Briscoe, 5 A. 
334, 336, 65 Md. 561 [quot Washington 
WS. 66 AG HR (COmeva Wallimern Lie eAe 
820, 824, 137 Md. 451]. To same ef- 
fect Baltimore & O. R. Co. v. State, 
Use of Black, 69 A. 439, 445, 107 Md. 
642 (dictum). 


[ec] Rule applied.—In an action 
on a liquor dealer’s bond, for a breach 
thereof, plaintiff was permitted to in- 
troduce affidavits of two of its wit- 
nesses made in a criminal action in 
regard to the same violation of law 
to explain the apparent inconsistency 
of using Such witnesses who gave 
evidence palpably adverse to plain- 
tiff. City of Woodburn y. Aplin, 131 
P. 516, 64 Or. 610. 


26. White v. State, 5 So. 829, 87 
Ala. 24: 


27. AS warranting impeachment 
of nominal defendant when called by 
liability insurer see supra § 1224. 


37 S.E. 


Asking or examining one’s own wit- 
ness as to his inconsistent or contra- 
dictory statement see supra § 1225. 


28. Howard v. State, 32 Ind. 178; 
Berkowsky v. New York City R. Co., 
111 N.Y.S. 989, 127 App.Div. 544; Wolff 
v. Cohen, 210 N.Y.S. 472, 125 Misc. 
164; Hurley v. State, 21 N.E. 645, 46 


Ohio St. 320; Katafiasz v. Toledo 
eee Hleetriec’Co., 24 ;Ohio.Cir.Ct. 
{a] TIllustration.—In an action to 


recover for defendant’s failure to 


made prior statements inconsistent with, or contra- 
dictory to, his testimony,?® and may be permitted to 


accept certain goods sold by plain- 
tiff at a gertain price per unit, where 
plaintiff called a witness to support 
plaintiff's theory that defendant can- 
celed his order for the goods because 
of an intervening drop in the market 
price of such goods, notwithstanding 
plaintiff was surprised by testimony 
of the witness that the drop in prices 
occurred at_a tinte later than plain- 
tiff expected, he was not entitled to 
prove by another witness that the 
first witness had offered to buy the 
goods at a certain price in the last 
part of April, either to impeach the 
witness or to prove the market price 
at such time. Wolff v. Cohen, 210 N. 
Y.S. 472, 125 Misc. 164. 


29. 


) 

den 48) Si€t) :157,9275.) Use 1570, G2 ey. 
Eid. 432]; Randazzo v. U. S., 300 F. 
794; UW. S298 sR Odd a Oke 
[cert den 44 S.Ct. 635, 265 U.S. 590, 
68 L.Ed. 1195, and quot Cyc]; Schon- 
feld v. U. S., 277 F. 934 [cert den 42 
S.Ct. 317, 258 U.S. 623, 66 L.Ed. 796]; 
Griffin Wheel Co. v. Smith, 173 F. 245, 
97 C.C.A. 411; Tacoma R., ete., Co. v. 
Hays, 110 F. 496, 49 C.C.A. 115; Hays 
v. Tacoma R., ete., Co., 106 F. 48. See 
Fong Lum Kwai v. U. S., 49 F.(2d) 
19 (dictum). 


Ark.—Pekin Wood Products Co. v. 
Mason, 46 S.W.(2d) @98, 185 Ark. 166; 
Brown v. State, 3 S.W.(2d) 292, 176 
Ark. 1203; Wildrick v. Raney, 282 S. 
W. 17, 170 Ark. 1194; Herren y. State, 
276 S.W. 365, 169 Ark. 636; Garrison 
v. State, 230 S.W. 4, 148 Ark. 370; 
Crofton v. State, 222 S.W. 30, 144 Ark. 
164; Graves v. Gardner, 208 S.W. 785, 
137 Ark. 197; Shands v. State, 177 
S.W. 18, 118 Ark. 460; Williams v. 
Cantwell, 170 S.W. 250, 114 Ark. 542; 
Jonesboro, L. C. & E. R. Co. v. Gainer, 
166 S.W. 571, 112 Ark. 477; Carlton vy. 
State, 161 S.W. 145, 109 Ark. 516; Roy 
v. State, 145 S.W. 190, 102 Ark.. 588; 
Derrick v. State, 122 S.W. 506, 92 
Ark. 237. 


Cal.—People v. De Witt, 10 P. 212, 
68 Cal. 584; People v. Marsiglia, 198 
P. 1007, 52 Cal.App. 385; Werner v. 
Southern Pac. Co., 185 P. 1016, 44 Cal. 
App. 76; People v. Mallicoal, 149 P. 
1000, 27 Cal.App. 355; Zipperlen v. 
Southern Pac. Co., 93 P. 1049, 7 Cal. 
App. 206. 


Colo.—Weiss v. People, 285 P. 162, 
87 Colo. 44. 


Del.—State v. Quinn, 45 A. 544, 18 
Del. 339; State v. Wright, 45 A. 395, 
18 Del. 228. 


D.C.—Smith v. U. S., 57 App.D.C. 71, 
Ll CEN @a)- 2235 = 


Fla.—Bryan v. State, 34 So. 243, 45 
Fla. 8; Mercer v. State, 26 So. 317, 
41 Fla. 279; Williams v. Dickenson, 9 
So. 847, 28 Fla. 90. 


Ga.—Nathan v. 
131 Ga. 48; Rickerson Vv. 
S.E.. 639, 106 Ga. 391; 
13 S.E. 87, 86 Ga. 754; Cox v. Prater, 
67 Ga. 588; McDaniel v. State, 53 Ga. 
253; Piedmont Operating Co. v. Cum- 
mings, 149 S.B. 814, 40 Ga.App. 397. 


Hawaii.—Territory v. Witt, 27 Ha- 
waii 177. 


Idaho.—State v. Gee, 284 P. 845, 48 


‘State, 61 S.E. 994, 
State, 33 
Dixon y. State, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Idaho 688; State v. Fowler, 89 P. 757, 
13 Idaho 817; State v. Corcoran, 61 
P. 1034, 7 Idaho 220. 


Tll.—People v. Lukoszus, 89 N.HE. 
749, 242 Ill. 101; National Syrup Co. v. 
Carlson, 42 Ill.App. 178. 


Ind.—Walker v. State, 74 N.E. 614, 
165 Ind. 94; Blough vy. Parry, 40 N. 
E. 70, 43 N.E. 560, 144 Ind. 4638; Ohio, 
ete., R. Co. v. Stein, 39 N.E. 246, 140 
Ind. 61; Miller v. Cook, 26 N.E. 1072, 
127 Ind. 339; Conway v. State, 21 
N.E. 285, 118 Ind. 482; Ohio Farmers 
Ins. Co. v. Dobbs, 126 N.E. 869, 129 
N.E. 484, 74 Ind.App. 685; Scofield v. 
Myers, 60 N.E. 1005, 27 Ind.App. 375; 
Sehnuer v. State, 47 N.E. 8438, 18 Ind. 
App. 226. 


Kan.—State v. Moon, 80 P. 597, 71 
Rane S40 wluOUIS, 6tC,, Ie. (CO. Vv. 
Weaver, 11 P. 408, 85 Kan. 412, 57 Am. 
R. 176; State v. Hughes, 56 P. 142, 8 
Kan.App. 631. 


Ky.—Model Drug Co. v. Patton, 270 
S.W. 998, 208 Ky. 112; Dukes v. Da- 
vis, 101 S.W. 390, 125 Ky. 313, 30 Ky. 
i. 1348; Garrison v. Com., .93 S.W. 
594, 122 Ky. 882, 29 Ky.L. 411; Black- 
burn v. Com., 12 Bush 181; Champ vy. 
Com., 2 Metc. 17, 74 Am.D. 388; Whitt 
wa .Com:, 84.'S.W.1340, 2% Kyi L.. 505 
Nussbaum v. Louisville R. Co., 57 S. 
W. 249, 22 Ky.L. 271. 


Ga v. Butman, 15 La.Ann. 


Mass.—Liddle vy. Old Lowell Nat. 
Bank, 32 N.H. 954, 158 Mass. 15. 


Minn.—Witort v. Chicago & N. W. 
Ry. Co., 212 N.W. 944, 170 Minn. 482; 
State v. Sederstrom, 109 N.W. 1138, 99 
Minn. 234; Lindquist v. Dickson, 107 
N.W. 958, 98 Minn. 369, 6 L.R.A.N.S. 
729; Selover v. Bryant, 56 N.W. 58, 
54 Minn. 434, 40 Am.S.R. 349, 21 L.R. 
A. 418 and note. 


Miss.—Bacat v. Hazlehurst Lumber 
Co., 23 So. 481; Moore vy. Chicago, etc., 
R. Co., 59 Miss. 243. 


Mo—State v. Booth, 186 S.W. 1019; 
Beier v. St. Louis Transit Co., 94 S.W. 
876, 197 Mo. 215; Clancy v. St. Louis 
Transit Co., 91 S.W. 509, 192 Mo. 615; 
Dunn v. Dunnaker, 87 Mo. 597; Rhom- 
berg v. Israel, 296 S.W. 860, 222 Mo. 
App. 238; Deubler v. United Rys. Co. 
of St. Louis, 187 S.W. 8138, 195 Mo. 
App. ‘658. 


Mont.—State v. Willette, 127 P. 
1013, 46 Mont. 326; State v. Bloor, 52 
P. ‘611, 20 Mont. 574. 


Neb.—Penhansky v. Drake Realty 
Const. ‘Co., 190 N.W. 265, 109 Neb. 120. 


N.J.—State v. Bassone, 160 A. 391, 
109 N.J.Law 176; State v. Lang, 154 
A. ‘864, 108 N.J.Law 98; State v. Un- 
iger, 184 A. 886, 103 N.J.Law 18 [aff 
140 A. 922, 104 N.J.Law 448]; State 
v. Harris, 124 A. 602, 100 N.J.Law 184, 
il N.J.Misc. 526; State v. Bricker, 123 
A. 297, 99 N.J.Law 521; State v. Bien, 
113 A. 248, 95 N.J.Law 474; Moloney 
v. Public Service Ry. Co., 106 A. 376, 
92 N.J.Law 539; State v. Kysilka, 90 
A. 309, 85 N.J.Law 712 [aff 87 A. 79, 
$4 N.J.Law 6]; State v. D’Adame, 86 
A. “414, 84 N.J.Law 386, Ann.Cas.1914B 
W109 [aff 82 A. 520, 82 N.J.Law 315]; 
Posner v.. Nutkis, 137 A. 716, 5 NJ. 
Mise. 593. 


N‘C.—Smith v. Atlantic, etc., Air 
iLine IR. Co., 61 S.E. 575, 147 N.C. 603.) 


©kl.—Bucher v. Showalter, 145 P. 
11143, 44 Okl. 690; Donahue v. State, 
oo Ps VO 3Ss OkLer, 87 Stursis&w.. 
‘State, 102 P. 57, 2 Okl.Cr. 362. 


‘Or.—Reimers v. Brennan, 164 P. 552, ! 
84 Or. 53; State v. Yee Gueng, 112 P. 
“424, 57:Or. 509; State v. Jennings, 87 
'P. 524, 89 PB. 421, 48 Or. 483; State v. 
“McDaniel, 65 P. 520, 39 Or. 161; State: 
w. Steeves, 43 P. 947, 29 Or. 85. 


jPa-—Commonwealth v. Delfino, 102! 


« 


WITNESSES 


A. 949, 259 Pa. 272; Koller v. Metro- 
politan Life Ins. Co., 41 Pa.Super. 48; 


Com. v. Wickett, 20 Pa.Super. 350; 
Gray v. Hartman, 6 Pa.Super. 195, 
41 Wkly.N.C. 286; —~Com. v. “Mar- 


row, 3 Brewst. 402; Com. v. Lamber- 
ton, 2 Brewst. 565; De Lisle v. Priest- 
man, 1 Browne 176; Com. v. Marra, 8 
Phila. 440. See Scheer v. Millbourne 
Storage Co., 3 Pa.Dist.&Co. 763 (where 
the court permitted a party who in- 
troduced certain witnesses to cross- 
examine them as to their statements 
at variance with their testimony). 


Porto Rico.—People v. Rios, 34 Por- 
to Rico 519. 


S.D.—State v. Raetz, 220 N.W. 492, 


Kelsay 29% 
Mex. — Orkin men vee ae is, EUV Omni 
Barrell, (Civ. App!) 280 SEW. els 


Southwestern Coal, ete., Co. v. Rohr, 
39 "SW. 10 O15 “Tex/Civi App. "204s 
Caldarera vy. State, (Cr.) 53 S.W.(2d) 


485s" Hext v. State, 271 Siw. 81, £00 
Tex.Cr. 24; Loicano v. State, 163 -S. 
W. 64, 72 Tex.Cr. 518; Holmes v. 


State, 157 S.W. 487, 70 Tex.Cr. 423; 
Hightower v. State, 155 S.W. 538, 70 
Tex.Cr. 48; Alexander v. State, 151 
S3W?' 807, "68 Tex/Cr’ 5738s “Baum! v. 
State, 133 S.W. 271, 60 Tex.Cr. 638; 
Brown v. State, 114 S.W. 820, 55 Tex. 
Cr. 9; Benson y. State, 103 S.W. 911, 
bl TexiCrs 367: Sapp: -vi- State, (Cr) 
TT S.-W. 4565 Barnard v. State, 73 S! 
W. 957, 45 Tex.Cr. 67; White v. State, 
(Cr.) 62 S.W. 749: Finley v. State, 
(Cr.) 47 'S.W. 1015; Ross v. State, 
(Cr.) 45 S.W. 808; Blake v. State, 43 
S.W. 107, 38 Tex.Cr. 377; Williams v. 
State, 7 S.W. 661, 25 Tex.App. 76. 


Utah.—State v. Inlow, 141 P. 530, 
44 Utah 485, Ann.Cas.1917A 741. 


Va.—Hardy v. Com., 67 S.H. 522, 110 
Va. 910. 


Wash.—State v. Fry, 13 P.(2d) 491, 
169 Wash. 313; State v. Cowling, 297 
ES 2)  L6le Washiebtos (Blystone. v 
Walla Walla Valley Ry. Co., 165 P. 
1049, 97 Wash. 46; Hackett v. Scott, 
109 P. 1030, 59 Wash. 390. See State 
Bank of Washington v. Spokane-Co- 
lumbia River R. & Nav. Co., 102 P. 
414, 53 Wash. 528 (dictum). 


W.Va.—State v. Wolfe, 156 S.I. 56, 
109 W.Va. 590, 74 A.L.R. 1039; State 
v. Justice, 148 S.E. 8438, 107 W.Va. 
490; State v. Swiger, 143 S.E. 85, 105 
W.Va. 358. 

{a] Other statements of rule and 
limitations thereof.—(1) “A party 
whose cause is injured by the unex- 
pected answer of his witness may, 
upon a showing of surprise, neutral- 
ize the effect of the adverse testi- 
mony by proving that at another time 
the witness has made statements in- 
consistent therewith. But the range 
of the rule is narrow, and its limita- 
tion should be carefully observed.” 
Kuhn v. United States, 24 F.(2d) 910, 
913. (2) “This court has several 
times held that where a party has 
been deceived or entrapped in the 
placing of a witness upon the stand, 
believing that he will testify to a cer- 
tain state of facts, and the witness 
then testifies to a different state of 
facts conflicting with his previous 
statements to the party placing him 
on the stand, such party has the right 
to introduce his previous statements 
for the purpose of affecting his cred- 
ibility and to explain why he was 
called as a witness.” Donahue v. 
Stare, 259 e179, 38. .Ok) Cray 87, 190. 
(3) “The rule is that . where a 
party places a witness on the stand 
with a reasonable expectation, deriv- 
ed from conversations with the wit- 
ness, that he will testify favorably 
upon a particular point, and his tes- 
timony is unfavorable, the party call- 


| ing ‘him has the right to show that 


the witness made a different state- 
ment before going on the stand, fa- 
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vorable to the party calling him, 
which induced the party to call him.” 
Bucher vy. Showalter, 145 P. 1143, 1144, 
44 Okl. 690. (4) ‘‘Where one has 
been misled or entrapped into call- 
ing a witness by reason of such wit- 
ness, previous to the trial, having 
made statements to the party, or his 
counsel, favorable to the party’s con- 
tention, and at variance with the tes- 
timony given at the trial, and the 
party believed and relied upon such 
statements in calling the witness, and 
is surprised by the testimony on a 


| material point, he may, in the discre- 


tion of the court, be permitted to 
show the contradictory statements 
made before the trial.” Penhansky 
v. Drake Realty Construction Co., 190 
N.W. 265, 266, 109 Neb. 120. (5) “The 
rule is that, where a party is sur- 
prised by adverse testimony of a wit- 
ness called by him, the trial court 
may, in the exercise of its sound dis- 
cretion, permit him to offer proof of 
self-contradictory statements previ- 
ously made by such witness for the 
purpose, not of proving the truth 
of such statements, but to discredit 
or neutralize the effect of such ad- 
verse testimony.” State v. Bassone, 
160 A. 391, 393, 109 N.J.Law 176. 


[b] “his more modern view is 
becoming increasingly adopted.” 
Penhansky v. Drake Realty Construc- 
Yen Co., 190 N.W. 265, 266, 109 Neb. 


[c] Diversity of opinion; trend 
and weight of authority.—(1) “A di- 
versity of opinion exists upon the 
question of whether it is competent 
for a party to prove that a witness 
whom he has called had previously 
stated the facts in a different manner, 
but the trend of judicial expression 
appears to be in favor of the admis- 
sion of such testimony, not for the 
purpose of impeaching the general 
character of the witness, but for the 
protection of the party calling him.” 
Tacoma R. & Power Co. v. Hays, 110 
FF. °496, 498° 49 CCAS 115: (2) 
“Whether, if the witness deny the 
contradictory statement attributed to 
him, he may be impeached to the 
extent of proving it, has been the 
subject of great diversity of opinion 
and the occasion of many statutes.” 
Sneed v. United States, 298 F. 911, 
914. (3) “The view now expressed, 
‘is in accord with the weight of au- 
thority to-day founded both on stat- 
utes and the later decisions.’’” Pen- 
hansky v. Drake Realty Construction 
Co., 190 N.W. 265, 266, 109 Neb. 120. 
(4) For view that one’s own witness 
may be asked as to inconsistent state- 
ments but may not be directly im- 
peached thereby see supra § 1225. 


[d] Reasons for rule.—(1) “This 
rule would seem to be necessary for 
the protection of litigants against the 
designs of artful witnesses. If the 
witness deceives the party calling 
him, it would be unjust to hold the 
party to be bound by the deception.’’ 
Wiese v. State, 287 P. 1099, 1102, 47 
Okl.Cr. 59. (2) ‘Like justice to each 
of the contestants would seem to re- 
quire that, where the testimony is 
undoubtedly a surprise, the party 
should have the privilege of show- 
ing why he called the witness; and 
the jury is quite as competent to 
judge of the credibility of the wit- 
nesses under such circumstances as. 
in other contradictory statements.” 
Tacoma R. & Power Co. v. Hays, 110 
FY. 496, 498, 49 C.C.A. 115. (38) “When 
the witness gives evidence which 
tends to destroy, rather than build 
up, the cause of the party who has 
presented him to the court and jury 
as a person possessing information 
valuable and material to his side of 
the controversy, the law steps in, and 
says that no litigant should thus be 
placed at the mercy of such treach- 
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ery, and authorizes the party to ex- 
plain why he called him as a witness, 
and thereby acquit himself of the 
otherwise disadvantageous imputa- 
tion of contributing toward making 
out’a case against himself.” Zipper- 
len v. Southern Pac. Co., 93 P. 1049, 
1054, 7 Cal.App. 206. (4) “The real 
reason why a party may attack his 
own witness is that he turns out to 
be a witness of his’ adversary, and 
while the adverse party is not re- 
sponsible for the double-dealing of 
the witness and should be guarded 
against the possibility that the jury 
may mistake the impeaching prior 
statement for evidence against... 
[such party, the party introducing the 
witness] acting upon the reasonable 
belief that the witness would ad- 
here to his prior statement, ought 
not to be left in the attitude of dis- 
proving by one witness what it had 
sought to prove by another.’’ Baum 
v. State, 133 S.W. 271, 60 Tex.Cr. 638, 
657. (5) “There is no reason upon 
principle why a party should not be 
allowed to contradict his own witness 
if the latter has betrayed such party, 
and by his unexpected testimony 
placed the party producing and stand- 
ing sponsor for him in a false light 
before the court or jury. There is 
every reason in principle why such a 
practice should be upheld, where it is 
clear that it has not been abused. 
Moreover, the Legislature has recog- 
nized the soundness of the principle.” 
Zipperlen vy. Southern Pac. Co., supra. 


fe] “Such examination is, how- 
ever, a privilege, and not a matter of 
right, and error cannot be predicated 
upon its refusal.” Sandora v. Times 
Co., 155 A. 819, 828, 138 Conn. 574. 


{f] Party need not prove testi- 
mony of witness untrue.—The right 
of a party to show that his own wit- 
ness has made statements different 
from his testimony does not depend 
on the ability of such party to prove 
in addition that the testimony of the 
witness is untrue. Champ v. Com., 2 
Metc. (Mass.) 17, 74 Am.D. 388. 


tg] Rule applicable to cross-exam- 
ination by state of its own witness.— 
State v. Moon, 80 P. 597, 71 Kan. 349. 


[h] Rule to be invoked only where 
clearly warranted; to prevent miscar- 
riage of justice.—(1) ‘It must be 
conceded that the rule... . is, in 
jts application, . . attended with 
more or less danger of producing in- 
justice, and, therefore, should never 
be invoked or allowed to be exercised 
by the court except where the exi- 
gencies of the situation and the cir- 
cumstances of the alleged betrayal 
clearly warrant it.” Zipperlen v. 
Southern Pac. Co., 93 P. 1049, 1053, 
7 Cal.App. 206 [quot Sullivan v. United 
States, 28 F.(2d) 147, 149]. (2) Evi- 
dence of prior contradictory. state- 
ments of a witness should be admitted 
to discredit his “surprise” testimony 
on a material point only when neces- 
sary to prevent a miscarriage of jus- 
tice. State v. Kysilka, 90 A. 309, 85 
N.J.Law 712 [aff 87 A. 79, 84 N.J. 
Law 6]. 


[i] Discretion of court. (1) 
Whether contradictory statements 
may be shown on the ground of sur- 
prise is a matter left much to the dis- 
cretion of the trial court. Schonfeld 
v. U. S., 277 F. 934 [cert den 42 S.Ct. 
317, 258 U.S. 623, 66 L.Ed. 796]; Griffin 
Wheel Co. v. Smith, 173 F. 245, 97 
GUGRAT 411;) Tacoma’ Ry» eter, io. “vy. 
Hays, 110 F. 496, 49 C.C.A. 115; Mil- 
Jer v. Cook, 26 N.B. 1072, 127 Ind. 339; 
Sti. Louis, ete, R. Co. vai Weaver, 11 
P. 408, 35 Kan. 412, 57 Am.R. 176; 
Travelers’ Ins. Co. v. Hermann, 140 
A. 64, 154 Md. 171; Commonwealth v. 
Allen; 152 N.E. 7389, 256 Mass. 452; 
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Dauber v. Josephson, 237 S.W. 149, 209 
Mo.App. 531; Lewis v. Miller, 230 N. 
W. 769, 119 Neb. 765, 70 A.L.R. 532; 
State v. Bassone, 160 A. 391, 109 N.J. 
Law 176; State v. D’Adame, 86 A. 414, 
84 N.J.Law 386, Ann.Cas.1914B 1109 
[aff 82 A. 520, 82 N.J.Law 315]; Pos- 
ner v. Nutkis, 137 A. 716, 5 N.J.Misc. 
593; State v. Inlow, 141 P. 530, 44 
Utah 485, Ann.Cas.1917A. 741. (2) 
Accordingly, whether a party is so 
surprised at the testimony of his own 
witness at the trial as to justify al- 
lowing the party to show prior incon- 
sistent statements or testimony of the 
witness is discretionary with the trial 
court. People v. Marsiglia, 198 P. 
1007, 52 Cal.App. 385. (3) The court 
had discretion to permit the district 
attorney’s cross-examination of a 
state’s witness who surprised the dis- 
trict attorney when the witness tes- 
tified contrary to statements made in 
an affidavit previously furnished by 
him. Weiss v. People, 285 P. 162, 87 
Colo. 44. (4) “It was within the dis- 
eretion of the trial court, having the 
witness before it, to determine wheth- 
er and how far counsel for the party 
who had called the witness might ex- 
amine him as to alleged inconsistent 
statements.” Sandora v. Times Co., 
155)\Al 2 8295 -823,5113; Conns 574.7105) 
There was no akuse of discretion in 
permitting a party to show statements 
of a witness inconsistent with his 
present testimony where it appeared 
that the witness and the opposite par- 
ty appeared to be on terms of friend- 
ly intimacy. State v. Willette, 127 P. 
1013, 46 Mont. 326. (6) In a prose- 
cution for homicide, on an allegation 
that the commonwealth’s witness tes- 
tified at variance with his previous 
statement to the district attorney, 
permission to the district attorney to 
cross-examine the witness as to such 
statement was held not to be an abuse 
of discretion on the part of the trial 
judge. Commonwealth v. Delfino, 102 
A. 949, 259 Pa. 272. 


{j] Rule applicable to criminal as 
well as civil cases.—(1) Generally. 
Di Carlo’ v. U.S.) 6 F.(2d)' 3644 Ran- 
dazzo v. U. S., 300 F. 794; Sneed v. U. 
S., 298 F. 911, 915 [cert den 44 S.Ct. 
635, 265 U.S. 590, 68 L.Ed. 1195, and 
quot Cyc]; Schonfeld v: U. S., 277 F. 
934 [cert den 42 S.Ct: 317, 258 U.S. 623, 
66 L.Ed. 796]; Shands v. State, 177 S. 
W. 18, 118 Ark. 460; Carlton v. State, 
161 S.W. 145, 109 Ark. 516; Derrick 
vi State, 122) SW. 506, 92 Ark. 237; 
Smith -ve, Us, 5; Apps D:€.- Te Lise 
(2d) 223; State v. Sederstrom, 109 N. 
W. 113, 99 Minn. 234; State v. Willette, 
127 P. 1013, 46 Mont. 326; State v. 
Bassone, 160 A. 391, 109 N.J.Law 176; 
State v. Lang, 154 A. 864, 108 N.J.Law 
98; State v. Bricker, 123 A. 297, 99 N. 
J.Law 521; State v. Bien, 113 A. 248, 
95 N.J.Law 474; State v. D’Adame, 86 
A, 414, 84 N.J.Law 386, Ann.Cas.1914B 
1109 [aff 82 A. 520, 82 N.J.Law 315]; 
People v. Rios, 34 Porto Rico 519; 
Hext v. State, 271 S.W. 81, 100 Tex.Cr. 
24; Holmes vy. State, 157 S.W. 487, 70 
Tex.Cr. 428; Hightower v. State, 155 
SeWissoods (WO glexmGrs 48°" (Perrys Vv. 
State, 155 S.W. 268, 69 Tex.Cr. 644; 
Alexander v. State, 151 S.W. 807, 68 
Tex.Cr. 573; Brown v. State, 114 S.W. 
820, 55 Tex.Cr. 9; Benson v. State, 103 
S.W. 911, 51 Tex.Cr. 367; State v. In- 
low, 141 P. 530, 44 Utah 485; McCue v. 
Com., 49 S.E. 623, 103 Va. 870; State v. 
Pry, 13,.23(2a) .491,) 169) Wash. . 313; 
State v. Wolfe, 156 S.E. 56, 109 W.Va. 
590, 74 A.L.R. 1039; State v.. Justice, 
148 S.H. 843, 107 W.Va. 490; State 
v. Swiger, 143 S.E. 85, 105 W.Va. 358; 
Malone v. State, 212 N.W. 875, 192 Wis. 
379. (2) Ina murder case, the state, 
on being surprised at the testimony 
of its own witness, may show that 
he made a contrary statement before 
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the grand jury. Brown v. State, 3 S. 
W.(2d) 292, 176 Ark. 1203. (3) Ina 
prosecution for homicide, where a wit- 
ness for the commonwealth testified 
that defendant and deceased were in 
his hotel early ina particular evening, 
and that deceased left first, and the 
district attorney alleged surprise, it 
was within the trial court’s discre- 
tion to permit him to show that the 
witness had before stated that defend- 
ant left first. Commonwealth v. Del- 
fino, 102 A. 949, 259 Pa. 272. (4) Ina 
prosecution for the illegal manufac- 
ture of.liquor, the state, when sur- 
prised, properly permitted to impeach 
its witness by his written statement, 
contrary to his testimony, that he 
never manufactured whisky at a cer- 
tain address. Caldarera v. State, 
(Tex.Cr.) 538 S.Ws(2d) 485. (5) Where, 
in a prosecution for the unlawful sale 
of liquor, a witnéss for the state tes- 
tified to facts which would make it 
doubtful whether he had procured in- 
toxicating liquors from accused, the 
state, on a claim of surprise because 
of previous statements by the wit- 
ness, might question the witness 
whether he did not tell a third person 
that he had bought such liquor. Loi- 
eano v. State, 163 S.W. 64, 72 Tex.Cr. 
518. (6) Ina murder trial, where the 
state’s witness, seven years old, failed 
to identify accused, although he was 
in plain view, testimony of grand 
jurors that the witness had before 
trial identified accused as the person 
who did the shooting was admissible 
as showing contradictory statements 
which would neutralize the testimony 
given. State v. Kysilka, 90 A. 309, 85 
N.J.Law 712 [aff.87 A. 79, 84 N.J. 
Law 6]. (7) In a prosecution for 
manslaughter, where accused was 
driving an automobile which caused 
the fatal impact with a pedestrian, 
while the driver was intoxicated, the 
state was properly allowed to impeach 
its witness who made contradictory 
statements. State v. Gee, 284 P. 845, 
48 Idaho 688. (8) In a prosecution 
for violation of a liquor law, a wit- 
ness, who on her cross-examination 
after having been called by the prose- 
cution gave testimony adverse to the 
state by making doubtful defendant’s 
identity as the person who had made 
a sale of whisky, was held to be prop- 
erly examined relative to a contradic- 
tory statement she had made to a pro- 
hibition officer, especially where she 
admitted having made the statement 
and that it was true. Herren v. State, 
276 S.W. 365, 169 Ark. 636. (9) In 
a murder trial in which accused 
claimed the defense that he inter- 
vened to save his brother from attack 
of deceased, where a state’s witness, 
although in the main testifying favor- 
ably to the state, testified that de- 
ceased had a knife which he was using 
on accused’s brother when accused 
fired the first shot, the state, being 
surprised at the latter testimony, was 
held to be properly entitled to ask the 
witness if in testifying before the 
grand jury he had said anything about 
deceased’s having a knife, under the 
rule allowing a party surprised at 
testimony of his own witness to show 
his prior contrary statements. Crof- 
ton v. State, 222 S.W. 30, 144 Ark. 164. 
(10) Where, in a suit for recovery 
of hogs, one of plaintiff’s witnesses 
testified in effect that the hogs be- 
longed to defendant, it was permis- 
sible for plaintiff to show that the 
witness had made prior statements to 
the effect that they did not belong to 
defendant, in view of a statute permit- 
ting contradiction of testimony of 
one’s witness by showing inconsistent 
statements. Graves v. Gardner, 208 
S.W. 785, 187 Ark. 197. (11) Wherea 
witness for plaintiff in an action for 
personal injuries made statements ap- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cross-examine the witness for this purpose,®° or may 
be permitted to establish the fact that the witness 
made the inconsistent or contradictory statements by 


other evidenee.*! 


Showing of inconsistent or contradictory state- 


parently conflicting with statements 
in his depositions and damaging to 
plaintiff’s theory of the case, plaintiff 
had a right to contradict them by 
proof of the statements in his deposi- 
tion. Williams v. Cantwell, 170 S.W. 
250, 114 Ark. 542. (12) In a prose- 
eution for the larceny of a cow, where 
a witness who, because of prior state- 
ments, made on a particular occasion 
in the hearing of third persons, was 
expected to testify that he had Seen 
a cow, alleged to have been stolen, in 
the lot of defendant, testified when 
called by the state.-as a witness that 
he saw the cow in the road, and had 
seen her since the time defendant was 
alleged to have sold her to a butcher, 
the state could impeach him by evi- 
dence of inconsistent statements. 
Roy v. State, 145 S.W. 190, 102 Ark. 
588. (13) In a prosecution for the 
illegal sale of intoxicating liquor, the 
prosecuting attorney was properly 
permitted to ask a witness for the 
state, who testified that no sale of in- 
toxicating liquor was made in his 
presence, whether the witness had not 
stated to the prosecutor that morning 
that he was present when the sale 
was made, and the testimony of the 
witness, in reply to such question, 
that he made the statement, and cor- 
recting his former testimony to cor- 
respond, was permissible. Garrison v. 
State, 230 S.W. 4, 148 Ark. 370. (14) 
In a prosecution for homicide, the 
court did’ not err in permitting the 
commonwealth to contradict the tes- 
timony of defendant’s daughter intro- 
duced by the commonwealth, by previ- 
ous statements made by her when un- 
der oath before the grand jury and in 
the examining trial of defendant, that 
no improper relations existed between 
her and deceased, where she testified 
to the contrary on trial when placed 
on the stand by the commonwealth 
in rebuttal, thereby surprising the 


commonwealth. Lee v. Common- 
wealth, 261 S.W. 842, 203 Ky. 63. 
[({k] Tlustrations—(1) In an ac- 


tion for personal injuries based on the 
failure of a railroad company to main- 
tain a lookout and to have a headlight 
lighted, where a witness called by 
plaintiff testified that there was a 
light on a flat car in front of the loco- 
motive, plaintiff, on being surprised, 
was properly permitted to establish 
by other evidence that the witness had 
stated to plaintiff’s counsel in the 
witness room before being called that, 
if there was any light on the flat car, 
he did not know anything about it. 
Jonesboro, L. C. & E. R. Co. v. Gainer, 
166 S.W. 571, 112 Ark. 477.’ (2) In an 
action to recover damages for personal 
injuries sustained by the alleged neg- 
ligence of defendant in selling a pois- 
onous substance to plaintiff to be tak- 
en as medicine, it was held that, where 
plaintiff’s witness had led plaintiff to 
believe that he would testify that 
“creolin” wasS a poisonous medicine, 
his testimony at the trial that it was 
merely an antiseptic, and not poison- 
ous, was calculated to surprise plain- 
_ tiff, and plaintiff’s counsel was prop- 
erly permitted as a witness to testify 
as to what the other witness had said 
to plaintiff's counsel concerning the 
poisonous nature of “creolin.” Model 
Drug Co. v. Patton, 270 S.W. 998, 208 
Ky. 112. (3) In an action against 
the employer of deceased to recover 
for his wrongful death, where the only 
witness near the scene of the accident, 
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ments as not constituting impeachment. 
has been taken that, where a party who calls a wit- 
ness is surprised by his testimony and proves state- 
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The view 


ments made by him at another time inconsistent with, 


when called by plaintiff, testified con- 
trary to what plaintiff's information 
entitled him to anticipate, he could im- 
peach the witness by showing con- 
trary statements. Pekin Wood Prod- 
ucts Co. v. Mason, 46 S.W.(2d) 798, 185 
Ark. 166. (4) In an action to recover 
damages for personal injuries while 
a passenger on a Street car when as- 
saulted by employees of defendant, 
where defendant’s adverse character 
witness testified contrary to his previ- 
ous statement to defendant’s claim 
agent as to plaintiff’s reputation for 
peace and sobriety, defendant, on the 
ground of surprise, was entitled to 
impeach such witness. Deubler v. 
United Rys. Co. of St. Louis, 187 S.W. 
813, 195 Mo.App. 658. 


{1] Statutory origin and purpose 
of particular statute stated. — (1) 
“The rule has been statutory in Eng- 
land since 1854, and has been changed 
in a few of the states in this coun- 
try by statute.” Penhansky v. Drake 
Realty Construction Co., 190 N.W. 265, 
266, 109 Neb, 120. (2) ‘The purpose 
of a statute providing that: “The par- 
ty producing a witness . . . may 
. . . Show that he has made at oth- 
er times statements inconsistent with 
his present testimony” (Cal. Code Civ. 
Proc. § 2049) is to permit a party who 
has, in good faith, placed a witness 
upon the stand, with the distinct un- 
derstanding that he will give testi- 
mony in support of his side of the 
issue, but, instead of so doing, and to 
the surprise of the party presenting 
him as such witness, has given dam- 
aging testimony against such party, 
to show that, prior to giving his tes- 
timony, he made a statement which, if 
testified to, would be favorable to the 
party so making him his witness. 
People v. Spencer, 208 P. 380, 58 Cal. 
App. 197. 


30. U.S.—Louisiana Ry. & Nav. Co. 
v. MeGlory, 20 F.(2d) 545 [cert den 48 
S.Ct: 157, 275 U/S:°570,'72 Lilid. 432]; 
Di Carlo v. U. S., 6 F.(2d) 364. 


Cal.— People v. Marsiglia, 198 P. 
1007, 52 Cal.App. 385; Werner v. 
Southern Pac. Co., 185 P. 1016, 44 Cal. 
App. 76. 


Ga.—Piedmont Operating Co. v. 
ecw ae 149 S.E. 814, 40 Ga.App. 
tie 


Minn.—Witort v. Chicago & N. W. 
Ry. Co., 212 N.W. 944, 170 Minn. 482. 


Mo.—Dixon v. Western Tablet & 
Ticket Co., (App.) 246 S.W. 619. 


Pa.—Commonwealth v. Lehman, 164 
A. 526, 309 Pa. 486. 


S.D.—State v. Raietz, 220 N.W. 492, 
53 S.D. 291. 


Tex.—Southwestern Coal Co. vy. 
pont 389 S.W. 1017, 15 Tex.Civ.App. 


{a] Discretion of court.—(1) “The 
latitude to be allowed in the examina- 
tion of a witness in such circum- 
stances is within the discretion of the 
judge.” Smith v. U. S., 17 F.(2d) 2238, 
224. To same effect Di Carlo v. U. S., 
6 F.(2d) 364, 368. (2) Accordingly, 
the questions on cross-examination 
may, within the discretion of the trial 
judge, extend to cross-examination as 
to whether the witness has not at 
other times made contradictory state- 
ments, so that the jury may gather 
the truth from his Wrote conduct and 
bearing as a witness. Di Carlo v. U. 


or contradictory of, his testimony, such showing does 


S., supra. (3) Permitting leading 
questions is a matter largely within 
the discretion of the court, and a state 
of facts which would justify a sur- 
prised party in discrediting his own 
witness by showing that he had made 
contradictory statements would usual- 
ly justify the exercise of such discre- 
tion in permitting leading questions. 
Werner v. Southern Pac. Co., 185 P. 
1016, 44 Cal.App. 76. (4), Inanaction 
for personal injuries sustained from 
being struck by a falling stack of 
heavy cardboard, where two witnesses 
called by plaintiff materially changed 
their testimony regarding the height 
of the stacks, from what they had giv- 
en at a former trial, and counsel im- 
mediately filed affidavits of surprise, it 
was held that the court’s action in 
permitting plaintiff to cross-examine 
such witnesses for the purpose of im- 
peachment was warranted, since it 
was a matter purely within the dis- 
cretion of the court. Dixon v. West- 
ern Tablet & Ticket Co., (Mo.App.) 
246 S.W. 619. (5) Where, in an ac- 
tion to recover damages for the death 
of a person resulting from the alleged 
negligence of his employer, a railroad 
company, and plaintiff called em- 
ployees of defendant, the trial court 
was held to have abused its discre- 
tion in refusing to permit plaintiff to 
show by leading questions and cross- 
examination, when surprised by whol- 
ly unexpected testimony of such hos- 
tile witnesses, why plaintiff placed 
himself in the predicament of having 
produced a witness who has defeated 
the cause of action. Witort v. Chicago 
& N. W. Ry. Co., 212.N.W. 944, 170 
Minn. 482. 


{b] Limitation to matters testified 
to by witness.—A party entitled to 
impeach a witness by proof of con- 
tradictory statements may not show 
prior statements by the witness as to 
matters concerning which he failed 
to testify. In re De Laveaga’s Estate, 
133 P. 307, 165 Cal. 607. 


{[c] Tlustrations.—(1) Where the 
testimony of a witness was favorable 
to the party calling him on the first 
trial of a case, and on the second trial 
was unfavorable to such party on ma- 
terial points, the party calling the 
witness may, when surprised, be prop- 
erly allowed to cross-examine the wit- 
ness with reference to his inconsistent 
statements in the former trial. 
Southwestern Coal Co. v. Rohr, 39 8. 
W. 1017, 15 Tex.Civ.App. 404. (CP) 
The trial court properly permitted the 
state to cross-examine its witness who 
gave the prosecuting officer one story 
before trial and another on the stand. 
Commonwealth vy. Lehman, 164 A. 526, 
3809 Pa. 486. (3) Where witnesses for 
the prosecution failed at the trial to 
identify accused as the person who 
committed the crime, it was not im- 
proper for the prosecuting attornéy to 
read from the transcript of testimony 
given by such witnesses at the pre- 
liminary hearing, which identified ac- 
cused, and to ask them if they so tes- 


tified. People v. Marsiglia, 198 Pp. 
1007, 52 Cal.App. 385. (4) Plaintiff, 
suing for personal injuries, sur- 


prised by testimony of his own wit- 
ness, was properly permitted to in- 
terrogate the witness as to an incon- 
sistent statement. Louisiana Ry. & 
Nav. Co. v. McGlory, 20 F.(2d) 545 
[cert den 48 S.Ct. 157, 275 U.S. 570, 72 
L.Ed. 432]. 


31. See infra § 1236. 


\ 
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not constitute impeachment of the party’s own wit- 
ness, but is rather an attack on the trustworthiness of 
a specific part of such witness’ testimony.” 


On offer to strike out testimony of witness. A 
party cannot, on the ground of surprise, impeach his 
own witness by proof of his inconsistent statements 
made at another time where such party has refused 
to accept an offer of his adversary to strike out the 
testimony of such witness.** 


To whom impeaching statement must be made or 
communicated. Before a party may, on the ground 
of surprise or entrapment, be permitted to impeach 
his own witness by his inconsistent statements, it 
must appear that the information as to the prior in- 
consistent statement has come to the party or his 
counsel directly from the witness who is sought to be 
impeached,*?* or else such statements must be made 
to some third person with instructions to communi- 
eate them to the party or his counsel and this is in 
fact done and the party acts thereon,?® otherwise a 


32. State v. D’Adame, 86 A. 414, 84 


N.J.Law 386, Ann.Cas.1914B 1109 [aff | not communicate su 


WITNESSES 


the same issue, where the witness did 


[§§ 1226-1227 | 


party who calls a witness may not be permitted to 
impeach a witness by inconsistent or contradictory 
statements made to third persons.*°® 


[§ 1227] (b) Necessity for Showing Surprise or 
Entrapment. Although it has been held that a par- 
ty may impeach his own witness by his statements 
made at another time in conflict with his testimony, 
and this without any mention of surprise on the part 
of the party calling the witness,** and under a stat- 
ute authorizing a party to impeach his own witness 
under conditions snecifically provided for, without 
any mention of surprise as a, factor, it has been held 
that the party calling the witness need not be in fact 
surprised by the testimony of the witness in order 
to avail the party of the statute,** it is more general- 
ly held that, for a party to be able to impeach his 
own witness on the ground of surprise or entrap- 
ment, it is essential that it appear that the party 
has been actually surprised by the testimony of such 
witness,®® or that he has been deceived or entrapped 


La.—State v. Walters, 82 So. 197, 


145 La. 209. 


ch statements to 


82 A. 520, 82 N.J.Law 315]. counsel for defendant. Jeens Vv. Miss.—Moore vy. Chicago, St. Louis 
Sa, sin. ret Dolbeer’s/Hetate,-9¢ P. | Wie htsville & T. RN Co. 85S: 1088.1) ote.) Ran Cou 09 Mins, css. 
266, 153 Cal. 652, 15 Ann.Cas. 207. ah a pad State, 87 A. 811, 120 |, Mo.—State v. Burks, 34 S.W. 48, 132 
; Sere aO3 & i . Murphy vy. State, Sid, : shson,. 
34. Jeens v. Wrightsville & T. R. Md. 229, Ann.Cas.1914B 1117. ae ee Peas racine geet a) 


Co., 85 S.H. 1055, 1056, 144 Ga. 48 [cit 


Cyc]; Burns v. State, 92 S.H. 548, 20 [a] Prosecuting witness.—(1 
Ga.App. 77 [quot Cyc]; Carter v.jq ML eae for 3F oe 
State, 86 S.E. 413, 17 Ga.App. 244; to kill, a witness ca 


Luke y. Cannon, 62 S.E. 110, 4 Ga.App. 


may not, on the part of the state, be 


Largue’s ‘Estate, (App.) 200 S.W. 83. 


Mont.—Dick v, King, 236 P. 1093, 
73 Mont. 456. 


Okl.—Wiese v. State, 287 P. 1099, 


In 
sault with intent 
lled by the state 


538, 541; Dunk v. State, 36 So. 609, | interrogated as to, and impeached by } 
84 Miss. 452. proof of, variant statements made to eee sap reper v. U. S» 115 P. 
“Tt must appear that the party or the prosecuting witness. Murphy v. ; care 2 
State, 87 A. 811, 813, 120 Md. 229, Ann. Colon, 25 ~ 


his counsel had been informed directly 
from the witness, either by hearing 
him speak or Swear or by reading a 
written report of his previous state- 
ment upon the same subject. It has 
never been ruled, so far aS we are 
aware, that counsel can introduce a 
witness and vouch for his veracity, 
and then claim to have been en- 
trapped, upon the ground that he re- 
lied upon statements made by the wit- 
ness to others, not parties to the 
cause, which were repeated by said 
third parties to himself or his client, 
and that, relying upon his secondhand 
information, he introduced the wit- 
ness without being apprised of what 
he would really testify.”’” Luke v. 
Cannon, supra. 


[a] Rule applied.—“It follows, ina 
criminal case, that the state’s counsel 
cannot impeach a witness for the 
state by proof of previous contradic- 
tory statements, even where he claims 
to have been surprised and entrapped 
by the witness, unless such state- 
ments were made directly to the coun- 


Cas.1914B 1117. (2) 
court in discussing 
consideration said: “ 


statements made to 
suit should include 
prosecuting witness. 


for apart from the 
impeaching a witnes 


tion to such evidence 
to confuse and misle 
in criminal cases, a 
the law and facts, b 
attention from the 


or causing them to g 
or significance to the 
to be established.” 
supra. 


387. Gould v. Nor 


counsel for the state that the excep- 
tion to the general rule in reference to 


no reason for extending the exception, 


ity has been vouched for by caliing 
him, further and more serious objec- 


directly upon the real issues involved, 


Cush. (Mass.) 338, 57 Am.D. 50. 


Porto Rico.—Peeple v. 
Porto Rico 586. 


Tex.—Latham v. Jordan, (Civ.App.) 
3 S.W.(2d) 555 [rev on other grounds 
(Commn.App.) 17 S.W.(2d) 805]; 
Barton v. Larry, (Civ.App.) 295 S.W. 
947; Kirby Lumber Co. v. Youngblood, 
(Civ.App.) 192 S.W. 1106; Lane v. 
Herring, (Civ.App.) 190 S.W. 778; 
St. Louis Southwestern Ry. Co. of 
Texas vw. Waco Cotton Pickery, (Civ. 
App.) 146 S.W. 201; Texas & P. Ry. 
Co. v. Crump, (Civ.App.} 110 S.W. 
1013 [rev on other grounds 115 S.W. 
26, 100 Tex. 250]; Butcher v. State, 
284 S.W. 219, 104 Tex.Cr. 464; Bris- 
coe v. State, 196 S.W. 183, Sl Tex.Cr. 
419; Hollingsworth We State, 182 S. 
W. 465, 78 Tex.Cr. 489; Perrett v. 
State, 170 BW. 316, 75. Tex.Cr. 94; 
Ware v. State, 92 S.w! 1093, 49 Tex. 


In such case the 
the rule under 
It is urged by the 


a party to the 
statements to a 
But we can see 


inconsistency of 
s whose credibil- 


e is its tendency 
ad the jury, who, 
re the judges of 
y diverting their 
evidence bearing 


ive undue weight 


statement sought Cr. 413: Franklin v. State, ¢Cr.} 88 
Murphy v. State, | S.w. 357; Steinke v. State, €Cr.) 86 
oe oe Scott v. State. (Cr.} 20 S. 


folk Lead Co., 9 
Utah.—State v. Treseder; 244 P. 654, 
66 Utah 543; State v. Scott, Iss Pe 


sel himself.” Carter vy. State, 86 S.E. 38. Commonwealth v. Festo, 146 N.| s¢0, 55 Utah 553: State v. Inlow, 141 
413, 17 Ga.App. 244. Tireckes Bie wee ee Brooks v.| p. 530, 44 Utah 485. 
35. Jeens v. Wrightsville & T. R. | Va.—Hardy v.. Commonwealth, 67 
S : g: 39. Cal.—Robinson v- Western 
Co., 85 S.A, 1055, 144 Ga, 48;. Burns States Gas & Electric Co. 194 P39 tS. 522; 110 Va.. 910. 


v. State, 92 S.H. 548, 20 Ga.App. 77. 


184 Cal. 401; 


[aj] Rule applied.—(1) A witness 
for defendant who had made no con-|law, (App.) 9 P.(2d 
flicting statement to defendant or his | Spencer, 208 P. 380, 


counsel or to anyone with an instruc- 
tion to communicate it to them, even 
though the one to whom the state- 
ment was idly made communicated it 
to them, could not be impeached on 
the ground that defendant had been 


Cal.App. 688; 

Pac uCo. n93ne: 
See Greenleaf v. 
Telegraph Co., 
App. 691 (dictum). 


Zippe 


entrapped. Burns Tay ee 92 oe 

548, 20 Ga.App. 77. ( t was held 

to be improper to allow defendant to 76 Colo. 38. 

impeach his own witness by proof Ga.—Jeens v. Wri 

of contradictory statements made out | Co., 85 S.H. 1055, 144 Ga. 48> 


Cannon, 62 S.EH. 110, 


of court and in another case involving 


Hyde v. Buckner, 
416, 108 Cal. 522; Whitelaw v. White- 


People v. Reynolds, 
1049, 


Pacific Telephone & 
185 P. 


Colo.—Ware v. People, 230 P. 123, 


4, p,|__Wash.—State v. Delaney, 297 P. 2:08, 
'161 Wash. 614, 


) 874; People v.f [a] Basis of s yes! 

3 aeve urprise —(T) “Such. 
EES Os right [to impeach one’s witness om 
dere ‘Souttrest . the ground of surprise] appears to be 

7 CaLAv: 206. confined to cases, wherein a party is: 
(Cah XDD. -| taken by surprise on account of the 
‘character of the testimony of the wit— 
ness - called under an honest Be-- - 
,lief as to what his testimony’ would 
be.” People v. Reynolds, 192 PB? 343}. 
Ree 48 eae SPP. 688. (2) “This sur- 
ie |prise mus e based upon such facts: 
ghtsville & T. B.] that would give the party reasonable 
Luke w.| grounds to delieve that the witness: 
4 Ga. App. 53:8. ‘would testify favorable to the party:. 


872, 873, 43 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ey, 
a 


§ 1227] 


into introducing the witness because of such contra- 


dictory statements.*° 


Feigned surprise as device to introduce incompe- 
Since a party cannot, ordinarily, im- 
peach his own witness on the ground of surprise un- 
less the party show that he has actually been sur- 


tent evidence. 


If the facts were such that the party 
had no reasonable grounds to believe, 
when he placed the witness on the 
stand, that the witness would so tes- 
tify. then he could not impeach his 
witness or claim surprise, as the fail- 
ure of the witness to give such tes- 
timony, the statements previously 
made by the witness contradicting 
the testimony given, would not be 
admissible.” Wiese v. State, 287 P. 
1099, 1102, 47 Okl.Cr. 59. (38) ‘We do 
not think that the fact that the wit- 
ness has testified previously in an- 
other case to inconsistent facts, 
which testimony was reduced to writ- 
ing, and which defendant’s counsel 
has relied on as a basis for using the 
witness as his own in another case, 
without communicating with the wit- 
ness in order to ascertain what he 
knows of the facts, is a sufficient 
basis for impeaching his own witness, 
where he has offered him as such 
without any interrogation as to his 
knowledge of the transaction testified 
about. The least diligence on this 
line would have probably discovered 
whether the defendant would need 
the witness as its own.” Jeens v. 
Wrightsville & T. R. Co., 85 S.H. 1055, 
1056, 144 Ga. 48. (4) “Merely be- 
cause a litigant or his counsel call- 
ing a witness may have been inform- 
ed that the witness if called would 
testify to certain matters on being 
so called did not so testify does not 
furnish ground upon which to base 
a claim of surprise.” State v. Tres- 
eder, 244 P. 654, 656, 66 Utah 543. (5) 
Accordingly, the mere fact that in a 
criminal prosecution the district at- 
torney calling witnesses was inform- 
ed that they would testify to certain 
matters is no basis for a claim of 
surprise by their failure to do so, so 
as to justify interrogating them as 
to prior statements. State v. Trese- 
der, supra. 


[b] Necessity for inquiry before 
calling witness.—‘A party cannot 
claim to be surprised by the testi- 
mony of a witness, when he has fail- 
ed to make inquiry as to what the 
testimony will be before calling the 
Witness to the stand.” Sullivan v. 
United States, 28 F.(2d) 147, 149. 


[c] Presumption of surprise.—It 
may be presumed, in support of a rul- 
ing that a party may impeach his 
own witness, that the counsel who 
introduced the witness was in fact 
taken by surprise at the testimony of 
such witness. State v. Inlow, 141 
P. 530, 44 Utah 485, 


[da] 
been surprised by unfavorable tes- 


timony of his own witness, as affect- 
ing his right to show an inconsistent 


statement of the witness, the better 
practice is to _ receive evidence 
through sworn witnesses, but much 


is lett to the trial court’s discretion, 
and it is not an abuse of discretion 
to accept unsworn statements of the 
party’s counsel that the unfavorable 
testimony was different from that 
which the party’s attorneys under- 
stood it would be as a basis for evi- 
dence of inconsistent statements. 
Zipperlen v. Southern Pac. Co., 93 P. 
1049, 7 Cal.App. 206. 


[e] Overcoming presumption that 
party calling witness knew he would 
testify as he did—‘‘Where the facts 
or circumstances suggest the pre- 


Method of showing surprise.—., 
In determining whether a party has’ 
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prised by the testimony of his witness,** it follows 


as a corollary that a party who introduces a witness 


sumption that the party introducing 
a witness does so with knowledge of 
the fact that his testimony will not 
be in accordance with those things 
which he is professedly introduced to 
prove, some evidence at least of sur- 
prise ought to be required to over- 
come the presumption, for otherwise 
the exception would absorb the rule.” 
Moore v. Chicago, St. L. & N. O. R. 
Co., 59 Miss. 2438, 248 [quot Ware v. 
People, 230 P. 128, 125, 76 Colo. 38]. 


[f] Rule applied.—(1) Where a 
party places a witness upon the stand 
with notice that such witness will 
testify adversely to. him, he cannot 
claim surprise at such testimony, and 
should not be allowed to impeach the 
witness. Wiese v. State, 287 P. 1099, 
47 Okl.Cr. 59; Sturgis v. State, 102 
P, 57, 2 Okl.Cr.:362; Texas, ete., R. Co. 
v. Crump, (Civ.App.) 110 S.W. 10138 
[rev on other grounds 115 S.W. 26, 100 
Tex. 250]; Ware v. State, 92 S.W. 
10938, 49 Tex.Cr. 413. See also Ern- 
hart & Bartram v. Hiller, 16 Lanc.L. 
Rev. (Pa.) 51. (2) In an action for 
the wrongful death of plaintiff’s mi- 
nor son when run over by a railroad 
train, the company could not claim 
surprise at the testimony of a wit- 
ness called by it, where the witness 
told defendant’s counsel, before be- 
ing placed on the stand, what the 
effect of his testimony would be, and 
his evidence was in accordance there- 
with. Texas & P. Ry. Co. v. Crump, 
(Civ.App.) 110 S.W. 1013 [rev on oth- 
er grounds 115 S.W. 26, 100 Tex. 250]. 
(3) In an action for the wrongful 
death of plaintiff’s husband in an au- 
tomobile collision it was held that, 
where, on a coroner’s inquest concern- 
ing the death of one killed in an au- 
tomobile collision, a witness testified 
that he did not imagine defendant 
was going more than eighteen or 
twenty miles an hour, and defendant 
did not talk to the witness until the 
trial of an action for injuries over a 
year later, the testimony of the wit- 
ness that defendant’s car was travel- 
ing, at most, thirty or thirty-five 
miles an hour, did not constitute such 
surprise as entitled defendant to im- 
peach him by proof of the prior con- 
tradictory statement. Dauber vy. Jo- 
sephson, 237 S.W. 149, 209 Mo.App. 
531. (4) In a prosecution for rape, 
where on the former trial the prose- 
cuting witness denied all acts of sex- 
ual intercourse with accused, the 
state cannot, on calling her on the 
second trial, introduce in evidence a 
written statement in which_ she 
charged accused with the offense, 
since the state could not claim sur- 
prise at her denial on the second trial. 
Perrett v. State, 170 S.W. 316, 75 Tex. 
Cre OA aby) In a prosecution for 
adultery, the state’s attorney was im- 
properly permitted to impeach a wit- 
ness introduced by the state, on the 
ground of surprise, when the prose- 
cuting attorney knew that the tes- 
timony of the witness would be ad- 
verse. Butcher v. State, 284 S.W. 219, 
104 Tex.Cr. 464. (6) In an action 
for death alleged to have been caus- 
ed by the negligence of defendant in 
maintaining an electric transmission 
line, whereby deceased was alleged to 
have received a fatal shock, where 
defendant offered a witness, who tes- 
tified to deceased’s complaints of 
pains in his heart, defendant cannot, 
on the theory that it was surprised, 
read in evidence the witness’ testi- 


will not be permitted to avail himself of a, pretext 
of surprise in order to get before the jury contradie- 
tory statements of the witness when such statements 
are otherwise incompetent as evidence. ** 


mony at the coroner’s inquest, where 
it was similar to that given at the 
trial. Robinson v. Western States 
Gas & Hlectric Co., 194 P. 39, 184 Cal. 
401. 


40. Ga.—Jeens v. Wrightsville & 
Tr Re Co.,) 85. SB 51055) 444 Ga. 74s; 
McDaniel v. State, 53 Ga. 253. 


‘La.—State v. Stephens, 40 So. 528, 
116 La. 36. ‘ 


Miss.—Dunk v. State, 36 So. 609, 
84 Miss. 452. 

Mo.—State v. Burks, 34 S.W. 48, 
132 Mo. 363. 

Okl.—Darden v. State, 273 P. 1027, 


42 Okl.Cr. 6. 


Tex.—Parlin, etc., Co. v. Miller, 60 
S.W. 881, 25 Tex.Civ.App. 190. 


[a] “Entrapped.”—-(1) Under a 
statute declaring that “a party may 
not impeach a witness. voluntarily 
called by him, except where he can 
show to the court that he has been 
entrapped by the witness by a pre- 
vious contradictory statement” (Civ. 
Code § 5879), “it cannot be the rule 
that a party can rely on testimony 
given in another case, though as to 
the same transaction, unless the wit- 
ness delivering it has in some way 
‘entrapped’ the party offering him.” 
Jeens v. Wrightsville & T. R. Co., 85 
S.E. 1055, 1056, 144 Ga. 48. (2) On 
the contrary, the statute, being in 
derogation of the common law, must 
be construed _ strictly. Jeens v. 
Wrightsville & T. R. Co., supra. (3) 
The word ‘entrapped,’ within the 
meaning of such statute, is not to be 
construed as ‘‘misled,’ nor does the 
word mean that the witness must 
have intentionally made statements 
intended to deceive and entrap in or- 
der to testify. Jeens v. Wrights- 
ville & T. R. Co., supra. (4) “Entrap 
and entrapment” defined generally see 
20 C.J. p 1274. 


41. See supra text and note 39. 
42. U.S.—Fong Lum Kwai v. U. S., 
49 F.(2d) 19; Sullivan v. ‘United 


States, 28 F.(2d) 147; Kuhn vy. United 
States, 24 F.(2d) 910. 


Cal.—People v. Crespi, 46 P. 863, 
115 Cal. 50; People v. Brown, 253 P. 
735, 81 Cal.App. 226; People v. Spen- 
cer, 208 P. 380, 58 Cal.App. 197. 


Colo.—Ware v. People, 230 P. 123. 
76 Colo. 38. 


Idaho.—State v. Fowler, 89 P. 757, 
18 Idaho 317. 

Tll.— People v. 
235, 333 Ill. 469. 


la.—State v. Corneille, 96 So. 813, 
153 La. 929. 


Miss.—Moore vy. Chicago, St. L. & 
NISOW Ry Cor,59! Misst' 243" 


Mo.—In re Largue’s Hstate, 200 S. 
W. 88, 198 Mo.App. 261. 


Okl.—Darden v. State, 273 P. 1027, 
42 Okl.Cr. 6; Culpepper v. State, 111 
PB U6T9 4+OR1.Cr.4 108% 


Porto Rico.—Peo. v. Colon, 25 Porto 
Rico 586. 


Tex.—Whitman vy. State, 246 S.w. 
1037, 93 Tex.Cr. 200; Katz v. State, 
245 S.W. 242, 92 Tex.Cr. 629. 


Wash.—State v. Delaney, 297 P. 208, 
161 Wash. 614. 


[a] Other statements of rule and 


Johnson, 165 N.E. 


‘ 
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[§ 1228] (c) Necessity for Affirmative Testimony 
Prejudicial to Party Calling Witness. 
to the requirement that a party must be actually sur- 
prised by the testimony of his witness before he may 
be impeached on the ground of surprise,** the mere 


reasons therefor.—(1) “To put a wit- 
ness on the stand merely to impeach 
him is not permissible.’’ People v. 
Brown, 253 P. 735, 81 Cal.App. 226, 
236. ‘(2) “A witness cannot be call- 
ed to the stand, by a party knowing 
what his testimony will be, and then 
be impeached by showing he has made 
contrary statements.” Darden _v. 
State, 273 P. 1027, 1028, 42 Okl.Cr. 6. 
(3) “Evidence to prove a _ substan- 
tive fact cannot be introduced by a 
purely hearsay statement under the 
guise of impeaching a _ witness.’ 
Darden vy. State, supra. (4) ‘‘While 
one does not vouch for the truth of 
the testimony of his witness, in the 
sense that he is absolutely concluded 
thereby .. ., he cannot make avail- 
able hearsay testimony by calling a 
witness who, as he knows, will tes- 
tify against him—or offering the dep- 
osition of such a witness, . and 
then offering to impeach the witness 
by testimony as to contrary state- 
ments made out of court.’ In_ re 
Largue’s Estate, 200 S.W. 83, 198 Mo. 
App. 261, 273. (5) “A party, under 
the guise of the rule in question, will 
not be suffered to present to the jury 
mere hearsay declarations—declara- 
tions admissible neither under the 
rule of res geste nor as having been 
made in the presence and hearing of 
the party against whom they are of- 
fered.’ Zipperlen v. Southern Pac. 
Co., 98 P. 1049, 1054, 7 Cal.App. 206 
[quot Sullivan y. United States, 28 F. 
(2d) 147, 149]. (6) “The prosecutor 
should not use this privilege of ex- 
amination merely aS a means or sub- 
terfuge for prejudicing the jury 
against the witness or the defend- 
ant.” State v. Fowler, 89 P. 757, 759, 
13 Idaho 317. (7) ‘While a party is 
not to be denied the right to attempt 
to prove his case by an unwilling wit- 
ness, he is not permitted to get be- 
fore the jury, under the guise of im- 
peachment, an ex parte statement of 
such witness, by calling him to the 
stand when there is good reason to 
believe he will decline to testify as 
desired, and when in fact he only so 
declines.” Kuhn v. United States, 24 
F.(2d) 910, 918. (8) “While we rec- 
ognize the right of a party who has 
been entrapped into introducing, and 
is surprised by the testimony of an 
unfriendly witness, to impeach his 
credibility by giving evidence of oth- 
er and different statements made by 
him, we nevertheless think it was 
error to permit it to be done in this 
ease, for the reason that no showing 
was made by the plaintiff, by his own 
affidavit or otherwise, that the tes- 
timony of the witness operated as a 
surprise on him, and because we think 
it fairly inferable from the other 
facts shown in the record that the 
plaintiff and his counsel anticipated 
that the witness would testify in ef- 
fect as he did, and introduced him 
after they had received information 
that he had declared his intention not 
to adhere to the statement of the 
facts as contained in his letter.” 
Moore v. Chicago, St. L. & N. O. R. 
Co., 59 Miss. 243, 248 [quot Ware v. 
People, 230 P. 123, 125, 76 Colo. 38]. 
(9) “Neither the defendant nor the 
state has the right to place a witness 
upon the stand, merely for the pur- 
pose of impeaching such witness, or 
to set up a straw man, simply for the 
purpose of knocking him down.” Pa- 
Lisnyee Ow sell bs ol omoloney OKLCr. 
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In analogy 


601. (10) “What could have been 
gained by affecting the credibility of 
a witness who had testified to noth- 
ing? Why set up a man of straw and 
immediately proceed to knock it 
down? A witness cannot be brought 
on merely to be impeached.”’ Culpep- 
per y. State, 111 P. 679, 686, 4 OKI.Cr. 
103, 31 L.R.A.N.S. 1166, 140 Am.S.R. 
668. (11) “It is a fundamental rule 
4 . that a party cannot call a wit- 
ness for the sole purpose of impeach- 
ing him by inconsistent statements 
alleged to have been made by the wit- 
ness.” Fong Lum Kwai v. U. S., 49 
F.(2d) 19. 


[b] | Statute.—Under a statute au- 
thorizing parties surprised by the 
testimony of their own witnesses to 
impeach them, it has been held that 
‘a party who has no right to invoke 
the aid of that section merely for the 
purpose of getting into the record 
testimony which otherwise could not 
be brought thereinto because of its 
incompetency.’”’ People v. Spencer, 
208 P. 380, 392, 58 Cal.App. 197. 


43. See supra § 1227. 


4 U.S.—Sullivan vy. U. S., 28 F. 
(2d) 147; Kuhn vy. United States, 24 
F.(2d) 910; Randazzo vy. United States, 
300 F. 794. 


Ark.—Williams v. State, 43 S.W. 
(2d) 731, 184 Ark. 622; Murray v. 
State, 236 S.W. 617, 151 Ark. 331. 


Cal.—In re De Laveaga’s Estate, 133 
Pe 1807, 2165. Cal. ."60%:="Worley} v. 
Spreckels Bros. Commercial Co., 124 
P. 697, 163 Cal. 60; Bollinger v. Bol- 
linger, 99 P. 196, 154 Cal. 695;'In re 
Dolbeer’s Hstate, 96 P. 266, 153 Cal. 
652, 15 Ann.Cas. 207; People v. Creeks, 
75. RP. 101,141! Cal. 529; People’ v. 
Crespi, 46 P. 863, 115 Cal. 50; People 
v. Mitchell, 29 P. 1106, 94 Cal. 550; 
People v. Jacobs, 49 Cal. 384; White- 
law v. Whitelaw, (App.) 9 P.(2d) 874; 
People v. James, 270 P. 998, 94 Cal. 
App. 248; People v. Bedoy, 252 P. 1061, 
80 Cal.App. 783; People v. Follette, 
240 P. 502, 74 Cal.App. 178; Agalianos 
v. American Cent. Ins. Co., 217 P. 107, 
62 Cal.App. 349; People v. Amort, 
212 P. 50, 60 Cal.App. 29; People v. 
Kawasaki, 137 P. 287, 23 Cal.App. 92; 
Hoeele vy. Duncan, 96 P. 414, 8 Cal.App. 


D.C.—Weaver v. Baltimore, etc., R. 
Co., 3. App. D.C. 436. 


Fla.—Sylvester v. State, 35 So. 142, 
46 Fla. 166; Mercer v. State, 26 So. 
317, 41 Fla. 279: Adams v. State, 15 
So. 905, 34 Fla. 185. 


Ga.—Rickerson v. State, 33 S.E. 639, 
106 Ga. 391. 


there v. Kells, 146 Ill.App. 


Ind.—Blough vy. Parry, 40 N.E. 70, 
43 N.E. 560, 144 Ind. 463; Miller v. 
Cook, 24 N.B. 577, 124 Ind. 101; Sco- 
field v. Myers, 60 N.E. 1005, 27 Ind. 
App. 375. 


Iowa.—Darland v. Rosencrans, 8 N. 
W. 776, 56 Iowa 122. 


Ky.—Vanhorn v. Commonwealth, 40 
S.W.(2d) 372, 239 Ky. 833; Johnson v. 
Commonwealth, 12 S.W.(2d) 308, 227 
Ky. 153; Champ. v. Com., 2 Mete. 17, 
74 Am.R. 388; Threlkeld v. Bond, 92 
S.W. 606, 29 Ky.L. 177; Howe & John- 
son v. Skidmore, 72 S.W. 792, 24 Ky. 
L. 2048; Feltner v. Com., 64 S.W. 959, 


[§ 1227 


fact that a witness has failed to testify as expected 
does not warrant impeaching him by proof of prior 
statements in conformity to what he was expected 
to testify.44 Moreover the testimony which he has 
given must be affirmative and hostile or prejudicial 


23 Ky.L. 1110; Pryor v. Warford, 54 
SW. 838°" o1) Key.Us~ 13d Sasori 
Com., 33 S.W. 185, 17 Ky.L. 959. 


La.—State v. Stephens, 40 So. 5238, 
116 Laa 36; State v. Vickers, 18 So. 
639, 47 La.Amnn. 1574. 


Mass.—Com. v. Welsh, 4 Gray 535. 


Mich.—Westphal v. St. Joseph, etc., 
R. Co., 96 N.W. 19, 134 Mich. 239. 


Miss.—Chism v. State, 12 So. 852, 70 
Miss. 742; Moore v. Chicago, etc., R. 
Co., 59 Miss. 243. 


Mo.—State v. Drummins, 204 S.W. 
271, 274 Mo. 682; Peycke Bros. Com- 
mission Co. v. Sand-Stone Co-op. Co., 
191 S.W. 1088, 195 Mo.App. 417. 


N.J.—State v. Lang, 154 A. 864, 108 
N.J.Law 98. But see State v. Unger, 
134 A. 886, 103 N.J.Law 18 [aff 140 A. 
922, 104 N.J.Law 448] (where im- 
peachment by contradictory or incon- 
sistent statements was permitted not- 
withstanding testimony of lack of 
knowledge). 


N.M.—State v. Hite, 172 P. 419, 420, 
24 N.M. 23 [quot Cyc]. 


Ohio.—Mutual _L.” Ins. Co. _v. 
Schmidt, 6 Ohio Dec. (Reprint) 901, 
8 Am.L.Rec. 629 [aff 40 Ohio St. 112]. 


Okl.—Wiese v. State, 287 P. 1099, 47 
OkK1.Cr. 59; Culpepper v. State, 111 P. 
679, 4 Okl.Cr. 103, 140 Am.S.R. 668, 31 
L.R.A.N.S. 1166; Sturgis v. State, 102 
Pus tua) ORLCr. 32. 


Or.—State v. Merlo, 182 P. 153, 173 
P. 317, .82-Or: 678. 


S.C.—Kentucky Bank vy. Shier, 
S.C.L. 238. 


Tex.—Morgan v. Stringer, 36 S.W. 
(2d) 468, 120 Tex..220; Morgan v. 
Stringer, (Commn.App.) 36 S.W.(2d) 
468; El Paso, etc., R. Co. v. Landon, 
124 S.W...744,. 58. .Tex,.Civ.App. 397; 
Asher v. State, 277 S.W. 1099, 102 Tex. 
Cr. 162; Katz v. State, 245 S.W.. 242, 
92 Tex.Cr. 629; Briscoe v. State, 196 
S.W. 183, 81 Bex.Cr. 419; Evans v. 
State, 172 ‘ShWe795,8 76 "Tex: Cri’ 56; 
Price v. State, 147 S.W. 243, 66 Tex.Cr. 
400; Quinn v. State, 101 S.W. 248, 
51 Tex.Cr. 155; Ozark v. State, 100 S. 
W. 927, 51 Tex.Cr. 106; Skeen v. State, 
100 S.W.-770, 51 Tex.Cr. 39; Owens v. 
State, 79 S.W. 575, 46 Tex.Cr. 14; Han- 
na v. State, 79 S.W. 544, 46 Tex.Cr. 
5; Smith v. State, 78 S.W. 519, 45 Tex. 
Cr. 520; Dawson v. State, (Cr.) 74 S. 
W. 912; Knight v. State, (Cr.) 65 S.W. 
88; Gaines v. State, (Cr.) 53 S.W. 623; 
Finley v. State, (Cr.) 47 S.W. 1015; 
Bailey v. State, 40 S.W. 281, 37 Tex. 


38 


Cr. 579; Gibson ‘v.- State, (Cr:) 29, S: 
W. 471; Shackelford v. State, (Cr.) 
27 S.W. 8; Erwin vy. State, 24 S.Ww. 


904, 320Text€ri 51 9 


Utah.—State v. Scott, 188 P. 860, 
862, 55 Utah 553 [quot Cyc]. 


Wash.—State v. Delaney, 297 P. 208, 
210, 161 Wash. 614 [quot Cyc]; Ferris 
v. Todd, 215 P. 54, 124 Wash. 643. 


Wyo.—State wv McComb, 239 P. 526, 
33 Wyo. 346, 41 A.L.R. 717; Crago v. 
State, 202 P. 1099, 28 Wyo. 215. 


But compare Koller v. Metropolitan 
L. Ins. Co., 41 Pa.Super. 48 (holding 
that, where the party calling a witness 
is misled by what the party thought 
his witness would testify, he naay be 
ys et he by other statements of 

is). 


For later cases, developments and char ges in the law see Annotations, same title and section number. 
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to the party by whom the witness was called.*° | Where the side calling the witness is on notice that 


[a] Other statements.—(1) “It is 
not enough that the witness failed to 
testify favorable to the party calling 
him in order that previous contra- 
dictory statements made by such 
witness may be introduced in evi- 
dence, but the witness must have tes- 
tified to facts injurious to the party 

calling him before he can be im- 
peached.” Wiese v. State, 287 P. 1099, 
12:02, 47 Okl.Cr. 59...(2).. “The mere 
failure of a witness to testify favor- 


-ably for the party calling him, unac- 


companied by any testimony which 
would tend to the prejudice of the 
case of the party calling the witness, 
will not entitle such party to show 
that the witness has elsewhere made 
contrary statements concerning the 
facts sought to be elicited from him.” 
People v. James, 270 P. 998, 94 Cal. 
App. 248. (3) ‘‘As a rule, where a 
party is surprised by the testimony 
of a witness called by him, he is en- 
titled to impeach the witness by show- 
ing statements made by the latter at 
another time, which are contradictory 
of his testimony given in the pending 
trial. The rule, however, is not with- 
out limitation. The testimony thus 
sought to be discredited must be such 
as disproves, in some degree, the case 
of the party by whom the witness is 
ealled. It is not enough that the wit- 
ness simply disappoints the expecta- 
tions of such party, by failing to give 
testimony as beneficial as was expect- 
ed.” Morgan v. Stringer, (Tex. 
Commn.App.) 36 S.W.(2d) 468, 470. 
(4) “It is well settled that when a 
witness has failed to testify as ex- 
pected, the deficiency cannot be made 
good by the offer, in evidenee, of dec- 
larations made by that witness out of 
court.” In re Dolbeer’s Estate, 96 P. 
266, 270, 153 Cal. 652, 15 Ann.Cas. 207. 
(5) ‘When the witness merely fails, 
when called, to testify in favor of the 
party calling him, as he was expected 
to do, but says nothing which tends to 
aid the case of the adversary party, 
he cannot be cross-examined or im- 
peached by the party who calls him.” 
Randazzo v. United States, 300 F. 794, 
797. (6) “A party will not be per- 
mitted to impeach his own witness by 
showing contradictory statements 
made by him because his testimony on 
cross-examination is not such as he 
expected the witness to give.” West- 
phal v. St. Joseph, etc., R. Co., 96 N.W. 
19, 134 Mich. 239, 242. (7) ‘When 
a party introduces a witness who fails 
to testify to something that the party 
expected to prove by him, he may not 
contradict his own witness by proving 
that the witness said out of court 
what he refused to say in court, and 
he may not thus get before the jury 
what the witness said out of court.” 
Vanhorn v. Commonwealth, 40 S.W. 
(2d) 372, 375, 239 Ky. 833. 


[b] Defect not curable by stipula- 
tion.—Party who puts witness on 
stand vouches for his testimony which 
when different than expected cannot 
be contradicted, or any lack therein 
supplied, merely by introducing a 
stipulation concerning what, on a 
former occasion, and at an entirely 
different trial, it was thought the wit- 
ness’ testimony would be. Peycke 
Bros. Commission Co. v. Sand-Stone 
Co-op. Co., 191 S.W. 1088, 195 Mo.App. 
417. 


[ec] Reasons for rule—(1) “To 
permit evidence of former statements 
of such witness which are injurious 
to the adverse party, under the guise 
of contradiction, especially without 
any admonition as to the purpose of 
its introduction, is in effect substi- 
tuting hearsay evidence for substan- 
tive testimony, and where objection is 
made such practice is uniformly con- 


demned.” Johnson v. Commonwealth, 
12 S.W.(2d) 308, 309, 227 Ky. 158. 
(2) “The maximum legitimate effect 
of the impeaching testimony can ney- 
er be more than the cancellation of 
the adverse answer by which the par- 
ty is surprised. . » In cases 

where the witness gives no 
testimony injurious to the party call- 
ing him, but only fails to render the 
assistance which was expected by 
professing to be without knowledge 
on the subject, there is no reason or 
basis for impeachment under the rule. 
He has done no harm, and there is 
nothing to cancel or neutralize.” 
Kuhn vy. United States, 24 F.(2d) 910, 
9138. (8) “The exception being that 
above adverted to, where, to the sur- 
prise of the party, the witness has 
given affirmative hostile evidence, the 
declarations are received only for the 
purpose of neutralizing the effect of 
this hostile testimony so unexpectedly 
given.’”’ In re Dolbeer’s Estate, 96 P. 
266, 270, 153 Cal. 652, 15 Ann.Cas. 207. 
(4) ‘These rules are based upon sound 
policy for unless a party’s right to 
impeach his own witness is so re- 
stricted a convenient means would be 
afforded for the introduction of other- 
wise inadmissible hearsay testimony.” 
Whitelaw v. Whitelaw, (Cal.App.) 9 


P.(2d) 874, 875. 


{d] Rule applied.—(1) In an ac- 
tion for damages for the destruction 
of certain buildings and property by 
fire, testimony by a witness called by 
plaintiff which was not as favorable 
as anticipated and apparently not in 
accord with previous statements of 
the witness was held not to warrant 
impeachment of such witness by the 
party calling him. Ferris v. Todd, 215 
P. 54, 124 Wash. 643. (2) Where, in 
proceedings to probate a will con- 
tested on the ground of testamentary 
incapacity, a witness failed to give 
expected testimony in favor of con- 
testant, but did not give any evidence 
against him, the opinion of the wit- 
ness, expressed in a letter, that the 
testatrix was incapable of taking care 
of herself was inadmissible to im- 
peach him. In re De Laveaga’s HEs- 
fate 133. P.O A6o> Cal. .607. "(3): 
Where an insurance agent called by an 
insurance company could give no ra- 
tional account of facts concerning the 
payment of a premium, and gave no 
testimony adverse to insurer, who 
called him, but merely failed to give 
testimony as favorable to it as de- 
sired, it could not cross-examine him, 
as to his statements prior to trial. 
Agalianos v. American Cent. Ins. Co., 
217 P. 107,,62 Cal.App. 349." (4) In 
a prosecution for homicide by reason 
of the criminal negligence of defend- 
ant whom the state contended was in- 
toxicated while driving an automobile 
which struck deceased, where a state’s 
witness, in answer to a question of 


'the state whether defendant had been 


drinking, said he did not know and 
did not have any knowledge or infor- 
mation on which he could so state, the 
state could not impeach him by show- 
ing that he made contradictory state- 
ments before the coroner’s jury. 
State v. McComb, 239 P. 526, 33 Wyo. 
346, 41 A.L.R. 717. (5) Where, ina 
prosecution for libel, defendant called 
the complaining witness and asked 
him whether he made a certain state- 
ment which he then denied making, 
defendant could not impeach him by 
proving that he made such statement. 
People v. Crespi, 46 P. 8638, 115 Cal. 
50. (6) In a prosecution for rape, 
where a witness for the state testified 
merely that he did not remember an 
incriminating admission by defendant 
the morning following the alleged 
crime, the written statement of the 


witness concerning such admission 
was not admissible. Crago v. State, 
202) PB.) 1099; 28° Wyo. 2153) Ch). ein ya 
prosecution for carrying a pistol a 
statement by a state’s witness that he 
did not see the handle of a pistol on 
accused was merely a failure to tes- 
tify, and not the statement of a fact, 
and the state’s attorney was therefore 
improperly permitted to testify that 
the witness had stated to him that he 
did see the handle of the pistol on ac- 
cused. Price v. State, 147 S.W. 243, 
66 Tex.Cr. 400. (8) In a prosecution 
for illegally selling liquor where the 
state called as a witness one by whom 
as a purchaser the state hoped to 
make its case, the state may not im- 
peach him by proof of contradictory 
statements out of court because his 
testimony fails to sustain its case. 
Asher vy. State, 277 S,W. 1099, 102 Tex. 
Cr. 162. (9) Ina prosecution for se- 
duction, where a witness for the de- 
fense, who was expected to admit hav- 
ing had intercourse with the prosecu- 
trix when- asked denied the inter- 
course, the defense cannot claim sur- 
prise and show that witness stated 
otherwise to counsel. State v. Drum- 
mins, 204:S.W. 271, 274 Mo. 632. (10) 
In a prosecution for perjury it was 
error to permit the prosecution to 
prove statements of its witness before 
the grand jury as to what defendant 
had told him, in view of the fact that 
the witness did not deny having such 
conversation, but testified he did not 
remember it. People v. Follette, 240 
P. 502, 74 Cal.App. 178. 


45. U.S.—Arine v. U. S., 10 F.(2d) 
778; Randazzo v. United States, 300 F. 
ee Sneed v. United States, 298 F. 
Smite 


Ark.—Murray v. State, 236 S.W. 617, 
151 Ark. 331; Doran v. State, 217 S.W. 
485, 141 Ark. 442. 


Cal.—People y. Sliscovich, 226° P. 
611, 193 Cal. 544; In re Doibeer’s Es- 
tate, 96 P. 266, 153, Cal. 652, 15 Ann. 
Cas. 207; People v. Godwin, 55 P. 1059, 
123 Cal. 374; People v. Mitchell, 29 
P. 1106, 94 Cal. 550; Whitelaw v. 
Whitelaw, 9 P.(2d) 874, 122 Cal.App. 
260; .People v. Jaggers, 8 P.(2d) 206, 
120 Cal.App. 783; People v. Brown, 253 
Hwy 130, Sb CalLApp.. 2267) People: ty. 
Amort, 212 P. 50, 60 Cal.App. 29; Peo- 
ple v. Reynolds, 192 P. 343, 48 Cal.App. 
688; People v. Mallicoat, 149 P. 1000, 
27 Cal.App. 355; Zipperlen v. South- 
em PacnCo. 93,2.) 1049, 7, CalApp: 

06. 

Ga.—Beach v. State, 75 S.E. 139, 138 
Ga. 265; Nathan v. State, 61 S.E. 994, 
131 Ga. 48. 


Ind.—Blum v. State, 148 N.E. 193, 
196 Ind. 675; Ohio Farmers’ Ins. Co. v. 
Dobbs, 126 N.E. 869, 129 N.E. 484, 74 
Ind.App. 685; Spencer Light, Power, 
Heat & Water Co. v. Wilson; 104 N.E. 
94, 56 Ind.App. 128; Schnuer v. State, 
47 N.E. 848, 18 Ind.App. 226. 


Ky.—Johnson v. Commonwealth, 12 
S.W.(2d) 808, 227 Ky. 153; Couch v. 
Commonwealth, 261-'S. We 7, 202 Ky. 
677; Dailey v. Lexington & E. Ry, Co., 
2038 S.W. 569, 180 Ky. 668; Rutland 
v. Commonwealth, 169 S.W. 584, 160 
Ky. 77; Liverpool & London & Globe 
Ins,’ Co, vi Wright; ) £64 Sswe71952) 
158 Ky. 290; Left Fork Coal Co. v. 
Owens’ Adm’ x, 159 SW. -703,'155 Key. 
212; Dukes v. Davis, 101 S.W. 390, 
1215) Koy: 313; 30 Ky.L. 1348. 

La.—State v. Walters, 82 So. 197 
145-La. 209. 


Md.—Travelers’ Insurance Co. v. 
Herman, 140 A. 64, 154 Md. 171. 


Okli.—Wiese v. State, 287 P. 1099, 
MOK). Cr WO os CALLS News Ss. Joe once 
5 Okl.Cr. 601; Culpepper v. State, 111 


’ 
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P. 679,. 4 Okl.Cr. 108,, 81 1.R.A.N.S. 
1166, 140 Am.S.R. 668; Sturgis v. 
State, 102 P. 57, 2 Okl.Cr. 362. 


Or.—State v. Merlo, 182 P. 153, 173 
P. 317, 82 Or. 678; State v. Yee Gueng, 
112 P. 424, 57 Or. 509; State v. Steeves, 
43. PP. 947, 29 Or. 85: 


Pa.—Fisher vy. Gross, 
292. 


Tex.—Morgan y. Stringer, 36 S.W. 
(2d) 468, 120 Tex. 220; Chism v. C. W. 
Hall Motor Co., (Civ.App.) 278 S.W. 
350; Caldarera v. State, (Cr.) 53 S. 
W.(2d) 485; Jackson v. State, 27 S.W. 
(2d), 1102, 115. Tex.Cr.. 395; Johnson 
V., State, *8°S.W.(2d) 127,'110 Tex.Cr. 
250; Jacques v. State, 272 S.W. 205, 
100 Tex.Cr. 523; Hughes v. State, 272 
S.W. 474, 100 Tex.Cr. 154; Heffnarn 
v. State, 266 S.W. 507, 98 Tex.Cr. 553; 
Wimberley v. State, 260 S.W. 1055, 97 
Tex.Cr. 316; Cannon vy. State, 202 S. 
W. 83, 83 Tex.Cr. 154; Messenger v. 
State, 198 S.W. .330, 81 ‘Tex.Cr. 465; 
Baum v. State, 133 S.W. 271, 60 Tex. 
Cr. 638; Benson v. State, 103 S.W. 911, 
51 Tex.Cr. 367; Reyes v. State, 88 S. 
W. 245, 48 Tex.Cr. 346; Cooksey v. 
State, (Cr.) 58 S.W. 103; Blake v. 
State, 43 S.W. 107, 838 Tex.Cr. 377; Gill 
v. State, 38 S.W. 190, 36 Tex.Cr. 589; 
Williford v. State, 37 S.W. 761, 36 Tex. 
Cr. 414; Storms v. State, (Cr.) 37 S.W. 
439; Thompson v. State, 15 S.W. 206, 
29 Tex.App. 208; Bennett v. State, 5 S. 
W. 527, 24 Tex.App. 78, 5 Am.S.R. 875; 
Tyler v. State, 13 Tex.App. 205. 


Utah.—State v. Scott, 188 P. 860, 
862, 55 Utah 558 [quot Cyc]. 


Wash.—State v. Fry, 13 P.(2d) 491, 
169 Wash. 313; State v. Delaney, 297 
P. 208, 210, 161 Wash. 614 [quot Cyc]. 


Wyo.—Williams v. Yocum, 263 P. 
607, 837 Wyo. 432. 


[a] Other statements of rule.— 
(1) “The rule is that proof of prior 
statements contradicting the testi- 
mony of a party’s own witness is ad- 
missible only when the witness has 
given affirmative testimony prejudi- 
cial to the party by whom he was 


16 Pa.Dist. 


called.’ Rutland v. Commonwealth, 
169 S.W. 584, 160 Ky. 77, 88. To same 
effect Dukes v. Davis, 101 S.W. 390, 
125 Ky. 313, 30 Ky.L. 1348. (2) 
“There must more than a mere dis- 
appointment in the witness . 


there must be evidence from the wit- 
ness that is affirmatively harmful.” 
Sneed v. United States, 298 F. 911, 915. 
(3) “When a witness has not given 
adverse testimony, the party calling 
him is not permitted to prove that 
he had made statements which, if 
sworn. to at the trial, would tend to 
make out the case of the party call- 
ing such witness.” Marugg v. Kells, 
146 Ill.App. 394, 396. (4) “In States 
where the statute permits a party 
calling a witness to contradict him 
by showing that he had made state- 
ments different from his present tes- 
timony, the rule is, that the statute 
does not apply to a case where the 
witness does not state any fact preju- 
dicial to the party calling him, but 
only fails to prove facts favorable 
to such party.” Marugeg v. Kells, su- 
pra. (5) “When a party calls a wit- 
ness and is surprised by affirmative 
evidence given by the witness, which 
actually aids the adversary party, the 
party calling the witness may eross- 
examine him, and show statements 
made by him which are contrary to 
the testimony given by him on the 
witness stand.” Randazzo v. United 
States, 300 F. 794, 797. (6) “When a 
party introduces a witness who 
makes an affirmative statement preju- 
dicial to the interest of the party, he 
may disprove the truth of the state- 
ment by showing that the witness 
has theretofore made a statement dif- 
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ferent and contradictory to the one 
made by him as a witness.” Dailey 
v. Lexington & BE. R. Co., 203 S.W. 569, 
575, 180 Ky. 668. 


[b] Form of words not material.— 
“The test is not in the form of the 
words, but in their effect upon the 
case as it stands at the time, wheth- 
er the witness affirm or deny the 


fact.” Baum vy. State, 133 S.W. 271, 
60), Dex Cr# 1638, 1658. 
[c] Impeachment confined to inju- 


rious testimony.—Where a party is 
permitted to impeach his own wit- 
ness on the ground of surprise, he 
may be impeached only as to contra- 
dictions of the testimony of the wit- 
ness which is injurious to the party 
seeking to impeach him. Arine v. 
Uns. LO) BiG) Ws Walliams, 
State, 43 S.W.(2d) 7381, 184 Ark. 622; 
ete v. State,°9102 P. 5%, 2-OKLCr: 


[d] Whether testimony of affirm- 
ative or negative facts immaterial. 
In a criminal prosecution the state 
may be permitted to impeach its own 
witness by his own statements wheth- 
er his testimony be of affirmative or 
negative facts injurious to the state. 
Jackson v. State, 27 S.W.(2d) 1102, 
115 Tex.Cr. 395; Caldarera vy. State, 
(Tex.Cr.) 43 S:Wa(2d) 485. 


[e] Westimony of witness held to 
be sufficiently prejudicial to warrant 
impeachment.—(1) Generally. Zip- 
perlen v. Southern Pac. Co., 93 P. 
1049, 7 Cal.App. 206; Blake v. State, 
43 S.W. 107, 38 Tex.Cr.. 377; Williford 
v. State, 37 S.W. 761, 36 Tex.Cr. 414; 
Tyler v. State, 13 Tex.App. 205. (2) 
Where, in an action for injuries to 
plaintiff by electric shock, her physi- 
cian gave testimony prejudicial to 
her, she was entitled to ask him on 
redirect examination if he had not 
made contradictory statements to oth- 
ers, and to prove by other witnesses 
the making of such statements, to im- 
peach him. Spencer Light, Power, 
Heat & Water Co. v. Wilson, 104 N.E. 
94, 56 Ind.App. 128. (3) Where, in 
a prosecution for buying, concealing, 
and aiding in the concealment of sto- 
len property knowing it to have been 
stolen, state’s witness while testify- 
ing made a statement prejudicial to 
state, rebuttal testimony that the 
witness had previously made a con- 
trary statement was held to be prop- 
erly admitted for purposes of im- 


peachment. Blum y. State, 148 N.B. 
193, 196 Ind. 675. (4) Where, in a 
prosecution for homicide, the state 


claimed that the motive consisted of 
criminal intimacy between defendant 
and deceased’s unmarried sister, and 
the sister, when called by the state, 
denied that she had ever had inter- 
course with accused, the state was 
authorized to call her attention to her 
testimony before the grand jury, and 
ask her whether she had not there 
testified that she and accused had 
been guilty of criminal intercourse. 
Baum v. State, 133 S.W. 271, 60 Tex. 
Cr. 638. (5) Where a witness called 
by the state in a homicide prosecu- 
tion stated that accused did not have 
a pistol in his custody at the time 
of the homicide, the state was prop- 
erly permitted to show by her written 
statement previously executed that 
accused did have and exhibit a pistol 
at the time of the homicide. Jacques 
v. State, 272 S.W. 205, 100 Tex.Cr. 523. 
(6) In a homicide prosecution a dis- 
trict attorney was properly permit- 
ted to testify that state’s witness, 
who testified that deceased fired on 
defendant before the latter fired, told 
him when before the grand jury that 
defendant fired first. Jackson vy. 
State, 27 S.W.(2d) 1102, 115 Tex.Cr, 
395. (7) In a prosecution for the 
unlawful sale of liquor, admission of 
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grand jury foreman’s testimony as to 
positive identification of defendant by 
state’s witness as the person from 
whom he bought liquor was held to be 
improper, as putting a hurtful fact 
before the jury under the guise of 
impeaching the state’s witness, whose 
refusal, when on the stand, to iden- 
tify defendant as the seller, was mere 
failure to make proof. Hughes v. 
State, 272 S.W. 474, 100 Tex.Cr. 154. 
(8) In a mortgage foreclosure suit 
involving the question whether de- 
fendant second mortgagee had no- 
tice of a prior unrecorded mortgage, 
testimohy of the mortgagor, negative 
in character and not as definite as 
plaintiff expected, was held not to be 
of such nature as to permit impeach- 
ment by plaintiff’s showing of prior 
contradictory statements-where plain- 
tiff had called thé witness. Morgan v. 
Ponta 36 S.W.(2d) 468, 120 Tex. 


[f] Testimony not sufficiently prej- 
udicial to warrant impeachment.— 
(1) Generally. Fisher v. Gross, 16 
Pa.Dist. 292. (2) In a prosecution 
for adultery, where the paramour tes- 
tified that she had had no sexual in- 
tercourse with defendant, it was im- 
proper to permit counsel for the state 
which had called her as a witness to 
read what appeared to be inconsist- 
ent admissions of the witness in a 
written statement of hers admitting 
the intercourse. Messenger vy. State, 
198. US. Walos0, Sl. Mex @ra 465s 5 Cs) 
Where witnesses for the state in a 
prosecution for illegal transportation 
of liquor denied stating before the 
grand jury that they saw the driver 
of a car take whisky therefrom, it 
was not competent for the state to 
impeach them by showing testimony 
before the grand jury, in the absence 
of statement by them at the trial that 
the whisky was not brought in a car. 
Heffnarn v. State> 266 S.W. 507, 98 
Tex.Cr. 553. (4) In an action to re- 
cover a sum due on merchandise sold 
to defendant, testimony of plaintiff in 
his own behalf that his witness had 
stated that defendant told him he 
was about to remove property, which 
statement the witness had denied, was 
held _to be inadmissible. Chism v. C. 
W. Hall Motor Co., (Tex.Civ.App.) 278 
S.W. 350. (5) Where a witness call- 
ed by an insurer, defendant, in an ac- 
tion on a fire policy was asked if at a 
former trial she had testified to a 
conversation i which insured plain- 
tiff said he was losing money and 
had to sell out to the insurance com- 
panies, -and the witness replied that 
another got her so to testify and 
on being asked whether she heard 
such conversation she answered in 
the negative, she could not be im- 
peached by contradictory statements 
Since her testimony was not affirma- 
tive and prejudicial. Liverpool & 
London & Globe Ins. Co. v. Wright, © 
164 S.W. 952, 158 Ky. 290. (6) Where 
a witness for the state testified that 
he was present when deceased was 
killed, that he did not know who shot 
him, but the shot came from where 
accused and others were standing, 
it was error to allow the solicitor 
general to question him as to alleged 
contradictory statements to impeach 
him, and to prove by another that 
such witness had previously stated 
that deceased was shot by accused. 
Beach v. State, 75 S.B. 139, 138 Ga. 
265. (7) Where the commonwealth’s 
witness did not remember what he 
said about accused’s threat, permit- 
ting the commonwealth to read his 
affidavit regarding the matter was 
improper since his testimony was not 


prejudicial to the commonwealth. 
Johnson vy. Commonwealth, 12 S.W. 
(2d) 308, 227 Ky. 158. (8) Where, 


in a prosecution for homicide, a wit- 
ness called by the state testified that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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he will not testify in accordance with statements 
made by him, he cannot, of course, be impeached by 
the side calling him on the ground of surprise.*® 


Limitation of impeaching evidence to contradiction 
Where evidence of inconsistent 
or contradictory statements is admitted to impeach 
one’s own witness, such impeachment should be lim- 
ited to the material testimony of such witness.*7 


[§ 1229] (4) Hostile or Adverse Witness. 


of material matters. 


he knew nothing about the homicide 
and that as witness was so drunk at 
the time of the homicide that he knew 
nothing of the circumstances sur- 
rounding it, and where the witness 
further testified that he did not re- 
member testifying before a coroner, 
it was improper to permit the district 
attorney to examine the’ witness by 
asking him whether he had given tes- 
timony before the coroner as_ indi- 
eated by a paper which the district 
attorney handed to. the witness. 
State v. Walters, 82 So. 197, 145 La. 
209. (9) Where the testimony of a 
witness called by the state, in a se- 
duction case, was simply a denial of 
a fact which the state undertook to 
prove by him, the state was not per- 
mitted to prove statements of the 
witness to the contrary since to do so 
would be to permit the establishing 
of substantive evidence by indirection 
which could not be done by direct 


methods. Doran v. State, 217 S.W. 
485, 141 Ark. 442. 

46. ._ Sullivan-v., U. S., 28 F..(@2d) 
147; Ware v. People, 230 P. 128, 76 
Colo. 38. 

[a] For example (1) where the 


district attorney should have known 
from the testimony of certain wit- 
nesses before the coroner’s jury sev- 
eral days after they had made certain 
statements that their testimony 
would not be in harmony with their 
prior statements, he should not, on 
calling them as state’s witnesses at 


the trial, be permitted to impeach 
them by their prior inconsistent 
statements. Ware v. People, 230 P. 


123, 76 Colo. 38. (2) Where the first 
of several witnesses called by the 
prosecution in a criminal case repu- 
diates what purported to be a joint 
statement executed by them and in- 
culpating defendant, the prosecution 
may not be permitted to use the state- 
ment to impeach the subsequently 
called witnesses as purported sign- 
ers of the statement. Sullivan v. U. 
S., 28 F.(2d) 147. (3) A witness can- 
not be impeached by the party calling 
him on the ground of surprise when 
the witness has informed counsel for 
that party that the witness would 
not testify as the party calling him 
had hoped or expected. Williams v. 
State, 43 S.W.(2d) 731, 184 Ark. 622. 
(4) Thus, in murder case, the court 
properly refused to permit defendant 
to impeach his own witness on the 
ground of surprise at the witness’ tes- 
timony respecting knife of deceased 
when the witness had told the attor- 
ney who called her that she was not 
going to swear that she saw a knife 
at all at the time of the fatal en- 
counter, much less that deceased then 
had a knife which fitted the descrip- 
tion of one produced at the trial. 
Williams v. State, supra. 


Pretended surprise as device to in- 
troduce incompetent evidence see su- 
pra § 1227. 

47. Broshears v. State, 187 P. 254, 
eOk.Cre1922” Paris: v.eU. SS.) 1s oP: 
313, 10. OkLCr.601: 


[a] Rule applied.—Where, in a 
criminal prosecution, the trial court 
permits the prosecutor on the ground 
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Al- 


of surprise to impeach a state’s wit- 
ness, by showing contradictory testi- 
mony given at the preliminary exam- 
ination, such impeachment should 
be limited only to a contradiction of 
the material testimony given at the 
trial which is injurious to the state, 
which matters should be specifically 
called to attention of witness. Bro- 
eqns v. State, 187 P. 254, 17 Okl.Cr. 


48. People v. Purtell, 153 N.E. 72, 
243 N.Y. 273; Manson-Jacobs Co. v. 
West 129th St. Bldg. Corporation, 212 
N.Y.S. 358, 214 App.Div. 414; Miller 
v. Greenwald Petticoat Co., 188 N.Y.S. 
97, 192 App.Div. 559; Power v. Brook- 
lyn Heights R. Co., 142 N.Y.S. 592, 157 


App.Div. 400; Early v. Gebbie, 170 
INOYAS.) sl 72 
[a] TIllustrations.—(1) In a sell- 


er’s action for price, involving the 
question of whether the goods deliv- 
ered corresponded to the samples, 
where the sellers’ agent, who had 
been discharged prior to the trial, and 
who had been called as a witness by 
the sellers, with knowledge of his 
hostility toward them, testified, in re- 
sponse to questions by the sellers’ 
counsel, that the samples by which 
sale was made were those shown by 
buyer, and not those shown by the 
sellers and attached to an affidavit 
previously made by the agent, and 
where he denied that samples were 
attached to affidavit at the time he 
made it, the admission of the affidavit 
in evidence with samples attached 
was held to be improper notwith- 
standing his hostile attitude toward 
the sellers. Miller v. Greenwald Pet- 
ticoat Co., 183 N.Y.S. 97, 192 App.Div. 
559. (2) In an action against a street 
car company to recover for personal 
injuries, the company could not im- 
peach its own witness who proved 
hostile to it by introducing in evi- 
dence a written report signed by the 
witness at the time of the accident, 
and which contradicted his testimony. 
Power v. Brooklyn Heights R. Co., 142 
N.Y.S. 592, 157 App.Div. 400. 


49. U.S.—Hickory v. U. S., 14 
Ct. 334, 151 U.S. 308, 38 L.Ed. 170. 


Cal.— People v. Crawford, 141 P. 
824, 24 Cal.App. 396. 


Kan.—State v. Terry, 161 P. 905, 98 
Kan. 796. 


Mass.—Com. v. Donahoe, 133 Mass. 
407; Brooks v. Weeks, 121 Mass, 433. 


Mich.—People v. Burnstein, 246 N. 
W. 217, 261 Mich. 534; People v. Elco, 
SING Coden le Mich s5il9% Pati 94 
N.W. 1069]. 


Minn.—Witort v. Chicago & N. W. 
Ry. Co., 212 N.W. 944, 170 Minn. 482. 


Mo.—Tiede v. Fuhr, 195 S.W. 1008; 
Stevenson v. A. B. C. Fireproof Ware- 
house Co., (App.) 6 S.W.(2d) 676; 
ELVVarawiuic eress. Brick (Co. V... Rnb. 
ahem Contracting Co., (App.) 219 S. 


N.H.—Smith y. Lucas, 53 N.H. 568. 


N.J.—State v. Bricker, 123 A. 297, 
99 N.J.Law 521; State v. Bien, 113 A. 
248, 95 N.J.Law 474; State v. Loomis, 
100 A. 160, 90 N.J.Law 216 [aff 97 A. 
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though there is authority to the effect that under the 
general rule that one cannot impeach his own witness 
by his inconsistent or contradictory statements, a 
party cannot impeach his own witness notwithstand- 
ing he proves to be a hostile witness,*® ordinarily, a 
party who has introduced an adverse or hostile wit- 
ness may impeach him by proof of contradictory 
statements,*® where the evidence which has been giv- 
en by the witness is prejudicial to the party calling 


896, 89 N.J.Law 8]. 


Okl.—Oldham vy. State, 277 P. 254, 
43 Okl.Cr. 108. 


Pa.—Commonwealth v. Reeves, 110 
A. 158,267 Paw 361. 


S.D.—Nelson v. Chicago, B. & Q. R. 
Co., 197 N.W. 288, 47 S.D. 228; State 
v. Layman, 167 N.W. 402, 40 S.D. 381. 


Tex.—Guaranty Bond State Bank 
of San Angelo v. Duncan, (Civ.App.) 
19 S.W.(2d) 400; King v. State, (Cr.) 
51 S.W.(2d) 325; Hicks v. State, 16 
S.W.(2d) 241, 112 Tex.Cr. 289; John- 
son v. State, 8 S.W.(2d) 127, 110 Tex. 
Cr. 250; Thompson v. State, 177 S.W. 
503, 77 Tex.Cr. 140; Brown v. State, 
114 S.W. 820, 55 Tex.Cr. 9; Storms v. 
State, (Cr iiss Ss Wisi oe Davis aww. 
State, (Cr.) 21 S.W. 369; Thompson vy. 
State, 15 S.W. 206, 29 Tex.App. 208; 
oe v. State, 13 S.W. 602, 28 Tex.App. 


Vt.—Hurlburt v. Hurlburt’s Estate, 
22 A. 850, 63 Vt. 667. 


Va.—Hardy v. Commonwealth, 67 
S.E. 522, 110 Va. 910. 


Wash.—Harringer v. Keenan, 
Pe SOG ell ieawWiashaietds 


“A party has a right, for the pur- 
pose of discrediting the testimony of 
an adverse and hostile witness, to 
prove statements made by him con- 
tradictory of the testimony given by 
him, after a requisite examination of 
the witness in regard to such state- 
ments, whether they are statements 
of facts or expressions of opinions.” 
bape v. State, 277 PB. 254, 43 Okl.Cr. 


[a] Adverse party called as wit- 
ness.—(1) A party calling an adverse 
party as witness may impeach him 
on the ground that his testimony is 
adverse to the party calling him. 
Guaranty Bond State Bank of San 
Angelo v. Duncan, (Tex.Civ.App.) 19 
S.W.(2d) 400. (2) Right of party to 
impeach his adversary by his own 
statements, when he is called as wit- 
ness generally see infra § 1231. 


{[b] Daughter and wife of accused. 
—Where the daughter, who was the 
prosecuting witness, and the wife 
of accused in a prosecution for rape 
were called by the state and they 
turned out to be hostile witnesses the 
state was properly permitted to prove 
that they made previous statements 
inconsistent with their testimony. 
State v. Terry, 161 P. 905, 98 Kan. 796. 


[ec] Son of adverse party.—Where 
plaintiff called the son of defendant 
as a witness to prove a material fact, 
and such witness was hostile to plain- 
tiff and friendly to defendant, plain- 
tiff could show that the son had pre- 
viously stated the facts in a different 
manner. Com. v. Donahoe, 133 Mass. 
407; Smith v. Lucas, 53 N.H. 568. 


[d] Superintendent of defendant. 
—(1) Where a witness called by 
plaintiff, in an action to recover dam- 
ages for the loss of an automobile 
destroyed by fire while in defendant’s 
custody, was the superintendent of 
defendant, permitting plaintiff to 
question such witness, in order to 
refresh his memory, as to statements 
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him.®° Refusal to permit counsel who calls an adverse 
witness to take the stand and impeach may be prop- 
er,°+ and where a witness is not in fact shown to be 
hostile to the party calling him he cannot be im- 
Even where the view is taken that one 
cannot impeach his witness although he proves to be 


peached.®? 


adverse’? the party producing him 


entirely to the mercy of a witness who entraps a 


party to produce him. 
Where adversary entraps party 


in a deposition in another case was 
held not to be a fatal error as per- 
mitting contradiction of plaintiff's 
own witness, where the witness was 
apparently hostile. Stevenson v. A. 
B. C. Fireproof Warehouse Co., (Mo. 
App.) 6 S.W.(2d) 676. (2) In a suit 
to enforce a materialman’s liens, 
where plaintiff took before trial dep- 
osition of a witness, who appeared 
to be defendant’s superintendent of 
construction, but when plaintiff call- 
ed such witness on trial he gave tes- 
timony inconsistent. with, and con- 
tradictory of, his testimony in the 
deposition, the trial court properly 
allowed plaintiff to interrogate the 
witness about his former testimony, 
and thus incidentally to show that 
his former testimony had been con- 
tradictory. Hydraulic Press’ Brick 
Co. v. R. B. Winn Contracting Co., 
(Mo.App.) 219 S.W. 681. 


{e] Where witness becomes hos- 
tile.—(1) Where plaintiff’s witness 
had become hostile in the time inter- 
vening between two trials, plaintiff 
should have been permitted to exam- 
ine him as to his former testimony. 
Tiede v. Fuhr, (Mo.) 195 S.W. 1008. 
(2). Where, in a prosecution for homi- 
cide, a witness for the commonwealth 
had previously testified before the 
coroner, and at the trial on the same 
material points he had become hostile 
so that his testimony was directly 
opposed to that given on his former 
testimony, the court did not abuse its 
discretion in permitting the common- 
wealth to cross-examine the witness. 
Commonwealth v. Reeves, 110 A. 158, 
267 Pa. 361. (3) In a suit for alien- 
ation of affections, impeachment by 
plaintiff of one of his witnesses who 
had become hostile prior to the actual 
trial, by showing contradictory state- 
ments, was not improper. Harringer 
v. Keenan, 201 P. 306, 117 Wash. 311. 
(4) Where a witness has made a writ- 
ten statement and subsequently, be- 
coming hostile to the party calling 
him, testifies contrary thereto, it is 
not error to permit counsel to cross- 
examine and in effect impeach such 
witness, though called by him. Nel- 
Sonave Chicago, Bor& IQs RA Com oT 
N.W. 288, 47 S.D. 228. (5) Where 
witnesses are hostile to the state 
when called by it, the prosecuting 
attorney may properly impeach them 
by their statements in their affidavits 
executed in connection with prelim- 
inary proceedings. State v. Layman, 
167 N.W. 402, 40 S.D. 381. (6) Ina 
prosecution for abortion, where a wit- 
ness called by the prosecution to the 
surprise of the prosecutor became 
hostile, the court in its discretion 
properly allowed the cross-examina- 
tion of the witness by the prosecutor 
with respect to inconsistent state- 
ments previously made by him and 
for the purpose of neutralizing the 
effect of his unexpectedly adverse tes- 
timony. State v. Bricker, 123 A. 297, 
99 N.J.Law 521. (7) In a prosecu- 
tion for abortion, the questioning of 
a hostile state witness by prosecu- 
tor as to statements made by her to 
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testimony.®® 
is not to be left 


Necessity of surprise.>7 
witness who is hostile may nevertheless not be per- 


verse witness his own. In accordance with the gen- 
eral rule stated,®°® a party who is entrapped by his 
adversary into making a hostile witness his own may 
be permitted to impeach such witness by proof of 
the statements of such witness contradictory to his 


The party who calls a 


mitted to impeach him by inconsistent or contradic- 


into making ad- 


grand jury inconsistent with her tes- 
timony was proper. State v. Loom- 
is, 100 A. 160, 90 N.J.Law 216 [aff 
97 A. 896, 89 N.J.Law 8]. (8) In a 
prosecution for keeping a disorderly 
house it was held to be not an abuse 
of discretion for the trial court to 
permit counsel for the state to cross- 
examine a witness called by him, re- 
lating to testimony given contrary to 
a previous statement, to the surprise 
of counsel, and on which he had a 
right to rely when the witness was 
called, the effect of which was to 
make him a hostile witness. State v. 


Bien, 113 A. 248, 95 N.J.Law 474. (9) 
In a robbery prosecution, previous 
contradictory . statements _of the 


state’s witness who proved to be ad- 
verse were held to be admissible to 
impeach such witness. Mungin. v. 
State, (Fla.) 147 So. 577. 


[f] Under particular statutes.— 
Where the court holds that a ‘‘wit- 
ness’ testimony” is adverse, “within 
the meaning of the statute relating to 
the impeachment of adverse witness- 
es,” and permits the party offering 
such witness to show contrary state- 
ments made at other times, it is fair 
to presume that the court regarded 
the witness himself, and not his testi- 
mony merely, as adverse. Hurlburt 
atl ae Estate, 22 A. 850, 63 Vt. 


_ [g] As not violating rule exclud- 
ing declarations of employee.—Where 
an employee witness called by plain- 
tiff surprised plaintiff by adverse tes- 
timony, and denied declarations mak- 
ing defendant employer responsible, 
testimony that the employee made 
contrary statements, introduced for 
impeachment, did not violate the ruie 
making an employee’s declarations 
after an accident as to who was re- 
sponsible incompetent against the em- 
ployer. Pekin Wood Products Co. v. 
Mason, 46 S.W.(2d) 798, 185 Ark. 166. 


50. People v. Crawford, 141 P. 824, 
24 Cal.App. 396. 


[a] Bule applied.— Where the 
prosecuting witness in a trial for 
rape was a hostile witness and gave 
testimony damaging to the state’s 
case, it was proper to allow the state 
to prove her inconsistent statements 
while testifying before the grand 
jury. People.v. Crawford, 141 P. 824, 
24 Cal.App. 396. : 


51. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90; People v. Jones, 206 
N.W. 996, 233 Mich. 514. 


[a] Thus (1) where the testimony 
of a witness was of very little weight, 
in any event, no case was presented 
for requiring that counsel who called 
the witness should take the stand to 
prove that the witness told a different 
and inconsistent story from that to 
which he testified and the action of 
the court in refusing to permit coun- 
sel so to testify was held to be prop- 
er. People v. Jones, 206 N.W. 996, 233 
Mich. 514. (2) Whether or not a wit- 
ness has proved adverse to the party 


tory statements in the absence of any surprise on the 


producing him so as to permit his im- 
peachment under a statute authoriz- 
ing the impeachment of adverse wit- 
nesses (McClelland Dig. p 518 § 26), 
is a question as to* which a large dis- 
cretion is nee Say) reposed in the 
trial judge; and where the record on 
appeal does not clearly show that his 
refusal to permit the impeachment 
was erroneous, his ruling will not be 
disturbed. Williams v. Dickenson, 9 
So. 847, 28 Fla. 90. 


52. Hickey v. State, 138 S.W. 1051, 
62 Tex.Cr.. 568; .Tate v. Common- 
wealth, 154 S.E. 508, 155 Va. 1016; Rex 
ve May, 21 B.C. 23. 


[a]. Thus (1) where the wife of de- 
ceased was called as a witness for the 
state in a homicide case and it ap- 
peared that the witness had contribut- 
ed asum of money for the prosecution’ 
of accused she could not be impeached 
by previous inconsistent statements 
made to third persons, and this not- 
withstanding accused was the first 
cousin of the witness. Hickey v. 
State, 138 S.W. 1051, 62 Tex.@r.' 568: 
(2) Under a statute permitting a par- 
ty producing a witness to impeach 
him by statements inconsistent with 
his testimony in caSe such witness 
shall in the opinion of the court prove 
adverse, it was improper to permit 
such impeachment on the mere state- 
ment of the party calling the witness 
that he had ‘turned adverse.” Tate 
v. Commonwealth, .154 S.E. 508, 155 
Va. 1016. 


53. See supra text and note 48. 

54. Silver v. Mermelstein, 164 N.Y. 
S.°80: 

[a] Reason for rule.—‘‘While the 


precise limitations of the extent to 
which the surprised party may pursue 
the inquiry cannot be laid down be- 
cause of the varying circumstances of 
each case the interests of jus- 
tice and fairness demand that some 
relief be accorded a party who has 
been trapped into calling as his own 
an adverse witness.” Silver v. Mer- 
melstein, 164 N.Y.S. 80, 81. 


[b] Thus, where a witness called 
by defendant developed manifest hos- 
tility, even exhibiting to the jury mon- 
ey which he claimed to have received 
from defendant, defendant may exam- 
ine the witness as to previous state- 
ments contradictory of his present 
testimony. Silver v. Mermelstein, 164 
N.Y.S. 80. 


Asking witness as to inconsistent or 
Sou Trasiotory statements see supra § 
1225. 


55. See supra § 1226. 


56. Beir v. St. Gouis Transit Cot; 
94 S.W. 876, 197 Mo. 215; Clancy v, 
St. Louis Transit Co., 91 S.W. 509, 192 


Mo. 615; Dunn v. Dunnaker, 87 Mo. 
597. 
57. Surprise or entrapment by 


witness as ground of impeachment 
generally see supra §§ 1226-1228. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eer 


» 
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part of the party calling the witness;5® but under a 
statute providing that in ease the witness in the 
opinion of the, judge proves adverse the party pro- 
ducing the witness may prove that at other times 
he made statements inconsistent with his present 
testimony it has been held that it is unnecessary 
that the party producing the witness be surprised by 
However, under a similar statute 


his testimony.®® 
it was held that a witness called by 


impeached by it where the witness proved to be ad- 
verse and the attorney for the state was “surpris- 
ed;”°° and there is authority to the effect that un- 


der the rule that a party who calls 


58. State v. MacRorie, 92 A. 578, 86 
N.J.Law 401; Odneal v. State, 36 S.W. 
(2d) 1020, 117 Tex.Cr. 412; Collins v. 
State, 274 S.W. 586, 101 Tex.Cr. 135. 


[a] Rule applied.—(1) In a prose- 
cution for fornication, where the 
prosecuting attorney stated that he 
expected that prosecutrix, called as a 
witness by the state, would, as she 
had done, give adverse testimony, it 
was error to permit the state to prove 
that she had made contradictory state- 
ments. State v. MacRorie, 92 A. 578, 
86 N.J.Law 401. (2) In a prosecution 
for rape a district attorney could not 
impeach the state’s witness, who fail- 
ed to identify defendant as the guilty 
party, by the witness’ affidavit and 
questions to him as to contradictory 
statements in the district attorney’s 
office, where the state was apprised 
of fact that he would not identify de- 
fendant by prior affidavit made by the 
witness on former trial in support 
of defendant’s motion for a new trial. 
Collins vy. State, 274 S.W. 586, 101 Téx. 
Cr. 135. (3) In a homicide prosecu- 
tion, the state, having knowingly call- 
ed an adverse witness, cannot claim 
surprise and, as impeachment, intro- 
duce statements beneficial to the 
state. Odneal v. State, 36 S.W.(2d) 
1020, 117 Tex.Cr. 412. 


59. State v. Hite, 172 P. 419, 24 N. 
M. 28. 


“It is apparent that our statute does 
not require that the element of sur- 
prise should be present; the matter 
being squarely put upon the proposi- 
tion of whether or not the witness in 
the opinion of the judge should prove 
adverse, in which event, statements 
ineonsistent with his present testi- 
mony may be proven to have been 
made.” State v. Hite, supra. 


[a] Statute in line with weight of 
authority.—‘‘Our statute is evidently 
in line with the great weight of 
modern authority, under which a par- 
ty or the state, when a witness proves 
adverse in the opinion of the trial 
court, may be permitted to prove that 
such witness had made prior state- 
ments contradictory to his testi- 
mony.” State vy. Hite, 172 P. 419, 420, 
24 N.M. 23. 


[b] Failure of witness to testify 
as expected not enough.—(1) “The 
mere fact that a witness has failed 
to testify as expected does not war- 
rant impeaching him by proof of prior 
statement in conformity to what he 
was expected to testify.’ State v. 
Hite, 172 P. 419, 420, 24 N.M. 23. (2) 
“But proof of prior contradictory 
statements of a party’s own witness 
is admissible only where the witness 
has given affirmative testimony hos- 
tile or prejudicial to the party by 
whom he was called, and in such case 
the proof must be confined to contra- 
dictions of the testimony of the wit- 
ness which is injurious to the party 
seeking to impeach him.” State v. 
Hite, supra. 


WITNESSES 


To Call. 


the state may be 


sary.°4 
a witness cannot 


60. Hardy v. Commonwealth, 67 S. 
BE. 522, 110 Va. 910. 


61. Berkowsky v. New York City 
Bi Sos 111 N.Y.S. 989, 127 App.Div. 
544, 


62. U.S.—Abdo v. Townshend, 282 
F. 476. 


Cal.—In re Johnson’s Estate, 93 P. 
1015, 152 Cal. 778; First Nat. Bank v. 
De Moulin, 205 P. 92, 56 Cal.App. 313. 


Colo.—Ware v. People, 230 P. 123, 
76 Colo. 38. 


Ill—Thompson v. Owen, 51 N.E. 
1046, 174 Ill. 229, 45 L.R.A. 682. 


Mich.—People v. Keywell, 239 N.W. 
288, 256 Mich. 139; People v. Hill, 211 
N.W. 39, 236 Mich. 672; People v. 
Elco, 91 N.W. 755, 94 N.W. 1069, 131 
Mich. 519. 

Minn.—Lott v. Lott, 218 N.W. 447, 
174 Minn. 13; Witort v. Chicago & N. 
ie Ry. Co., 212 N.W. 944, 170 Minn. 
482. 

Mo.—Padgett v. Pence, (App.) 178 
S.W. 205. 

Pa.—Morris v. Guffey, 41 A. 731, 188 
Pa. 534; Sigfried v. Levan, 6 Serg.& 
R. 308, 9 Am.D. 427. 

R.I.—Hildreth y. Aldrich, 1 A. 249, 
Towa weLoss 


Tenn.—Alexander v. Beadle, 7 
Coldw. 126. ; 
[a] Surprise. — (1) “Generally 


speaking, the element of surprise is 
a. condition precedent to the introduc- 
tion of such impeaching evidence. 
. . . But surprise is not always a 
necessary element. Such impeaching 
evidence may be given when the wit- 
ness to be discredited was put on the 
stand to prove his own fraud.” First 
Nat. Bank v. De Moulin, 205 P. 92, 96, 
56 Cal.App. 313. (2) Thus, where 
plaintiff, suing to enforce a stockhold- 
er’s liability, claimed that her hus- 
band, who was in charge of the stock 
book, made a false and fraudulent 
entry to enable her to escape liability, 
and necessarily called him to identify 
the book, and asked him questions 
which, if answered in accordance with 


plaintiff’s theory, would have shown: 


fraud, a letter written by him, stating 
the amount of stock owned by the 
wife, was admissible to impeach him, 
although plaintiff did not claim to be 
surprised by his testimony denying 


the fraud. First Nat. Bank v. De 
Moulin, supra. 
[b] Fraud.—A party may impeach 


his own witness by proof of contra- 
dictory statements when put on the 
stand to prove his own fraud. First 
Nat. Bank v. De Moulin, 205 P. 92, 56 
Cal.App. 313. 


[ec] “What are called ‘instrumental 
witnesses,’ i. e., witnesses that a par- 
ty is bound by law to produce, such 
as subscribing witnesses to a will, 
deed, or other paper, may be impeach- 
ed by showing that they had previous- 
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impeach him by his inconsistent statements he can- 
nct be impeached notwithstanding the party who 
called him is surprised by his hostile testimony.** 


[§ 1230] (5) Witness Whom Party Is Compelled 
A party who is compelled to call a certain 
witness may impeach him by proof of former state- 
ments inconsistent with his testimony,®? provided 
the testimony of the witness is‘afiirmative and prej- 
udicial to the party calling him.** 


[§ 1231] (6) Party Called as Witness 
Although there is authority to the contra- 
ry,°> it has been held that a party who calls his ad- 


by Adver- 


ly made contradictory statements.” 
First Nat. Bank v. De Moulin, 205 P. 
92, 96, 56 Cal.App. 313. 


{d] Wills.—(1) Parties who pro- 
duce attesting witnesses to support a 
will are not thereby precluded from 
impeaching such witnesses by incon- 
sistent or contradictory statements 
of such witnesses at other times 
(Lott v. Lott, 218 N.W. 447, 174 Minn. 
13; Padgett v. Pence, (Mo.App.) 178 
S.W. 205, 207), (2) since “the law does 
not place the validity of such im- 
portant muniments of titles as wills 
at the merey of those who may be 
called upon to verify their execution” 
(Mays v. Mays, 21 S.W. 921, 114 Mo. 
536 [quot Padgett v. Pence, supra]). 
(3) Thus, although defendants in a 
will contest case introduced the at- 
testing witnesses, they can challenge 
the witnesses’ testimony by proof of 
their testimony given at probate. 
Padgett v. Pence, supra. (4) Where, 
in a proceeding to establish a lost will, 
B and contestant, so far as proponent 
knew, were the only persons who had 
seen the will after the testatrix’ death, 
so that proponent was practically 
compelled to produce B as a witness, 
and she testified that she did not re- 
member seeing any handwriting on 
the paper at all, the paper being type- 
written, proponent was entitled to 
show that B had previously told pro- 
ponent’s attorney that the will was 
signed by the testatrix and two wit- 
nesses, for the purpose of explaining 
the action of proponent’s attorneys in 
calling B, and to show that they were 
surprised by her testimony. In re 
HS as Estate, 93 P. 1015, 152 Cal. 


[e] Reason for rule.—‘“‘A party is 
not deemed to vouch for the credibil- 
ity of a witness that the law requires 
him to produce.” First Nat. Bank v. 
Het Moulin, 205 P. 92, 96, 56 Cal.App. 


63. 
supra, 


[a] Rule applied.—Hvidence of a 
prior contradictory statement by a 
party’s own witness was held to be 
admissible to discredit the witness 
where he did not simply fail to give 
favorable testimony, but gave testi- 
mony that was positively injurious to 
the cause of the party calling him to 
establish his fraud. First Nat. Bank 
ee Moulin, 205 P. 92, 56 Cal.App. 


64. Contradictory statements in 
nature of admissions as independent 
evidence see infra § 1236. 


First Nat. Bank v. De Moulin, 


Right to impeach adversary by his 
own statements, on ground of adverse 
testimony, when called as witness see 
supra § 1229. 


65. U.S.—American Smelting & Re- 
fining Co. v. Hyman, 16 F.(2d) 39; 
Murray v. Third Nat. Bank of St. 
Louis, 234-B.<481,.148) C.C.A..2475 


Iowa.—Johnson v. Warrington, 240 
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versary as a witness may discredit him by showing 
that he has made statements out of court contradic- 


tory to his testimony.®® 


[§ 1232] (7) Witness Called by Both Parties. 
Although it has been held that a party cannot im- 
peach his own witness by his extrajudicial state- 
ments, notwithstanding the witness is subsequently 
called by the adverse party as a witness,°* and this 
particularly in the absence of any surprise at the 
testimony of the witness on the part of the party 
who has first introduced him,®® it is ordinarily held 
that, where a witness is called by both parties, either 
may discredit him by showing that he has made 
statements contradictory to his testimony when eall- 


N.W. 668, 213 Iowa 1216; Lawton 
Sav. Bank v. Bremer, 218 N.W. 49, 205 
Iowa 334. 


Me.—Jones v. Shiro, 102 A. 76, 116 
Me. 512. 


Tenn.—Hale v. Johnston, 203 S.W. 
949, 140 Tenn. 182. 


Vt.—Good v. Knox, 23 A. 520, 64 Vt. 
97. 


{al Where plaintiff calls one de- 
fendant to fix liability on his code- 
fendant and not on himself, he cannot 
discredit such witness by proof of 
former contradictory statements. 
Good v. Knox, 23 A. 520, 64 Vt. 97. 


[b] Under statute.—(1) Notwith- 
standing the existence of a statute 
permitting the examination of an ad- 
verse party “as if under cross-exam- 
ination,’ and providing that ‘‘the par- 
ty calling for such examination shall 
not thereby be concluded but may re- 
but by counter testimony” (Gen. Code 
Ohio § 11497), it has been held that, 
under the general rule prohibiting a 
party from impeaching his own wit- 
ness by his inconsistent or contra- 
dictory statements, a plaintiff, who 
called one of the defendants as a wit- 
ness, could not prove that defendant 
had made previous contradictory 
statements favorable to plaintiff. 
Murray. v. Third Nat. Bank of St. 
Louis, 234 F. 481, 148 C.C.A. 247. (2) 
Examination of adverse party as on 
feet generally see supra 

778. 


[c] Tllustrations.—(1) In a suit to 
set aside alleged fraudulent convey- 
ances from debtor to his wife, a 
transcript of their testimony in a 
bankruptcy proceeding could be used 
to refresh their recollection, but not 
to show contradictory statements, 
since they were called as the ad- 
versary’s witnesses. Johnson v. War- 
rington, 240 N.W. 668, 213 Iowa 1216. 
(2) In an action to subject the pro- 
ceeds of the sale of corn to a judg- 
ment of plaintiff against defendant, it 
was held that defendant called by 
plaintiff as witness could not be im- 
peached by testimony of the court re- 
porter as to inconsistent statements 
at a former trial. Lawton Sav. Bank 
v. Bremer, 218 N.W. 49, 205 Iowa 334. 
(3) In an action to recover for de- 
fendant’s failure to accept certain 
property which plaintiff alleged de- 
fendant agreed to buy, it was held 
that plaintiff, calling defendant as 
witness, may not discredit generally 
his testimony by proof of contra- 
dictory statements. American Smelt- 
ing & Refining Co. v. Hyman, 16 F. 
(2d) 39. (4) Inan action by a trustee 
in bankruptcy to recover certain prop- 
erty alleged to be conveyed by the 
bankrupt in order to defraud his cred- 
itors, it was held that, by calling the 


WITNESSES 


[§§ 1231-1233 


ed by the other party,®® but not by showing state- 
ments contradictory to his testimony when called by 


the party seeking to discredit him.*° The fact that 


parties to the allegedly fraudulent 
transactions, plaintiff makes them his 
own witnesses, and cannot discredit 
them by showing that they have made 
contradictory statements. Jones v. 
Shiro, 102 A.76, 116°Me. 512. 5) En 
a suit for damages for a wrongful 
death, where plaintiff had introduced 
a defendant as witness, plaintiff could 
not contradict him in material mat- 
ters in his own defense, by proving 
inconsistent.«statements out of court. 


Hale v. Johnston, 203 S.W. 949, 140 
Tenn. 182. 
66. Md.—Mason y. Poulson, 43 Md. 


161. 


Mont.—Alley v. Butte & Western 
Mining Co., 251 P. 517, 77 Mont. 477. 


N.Y.—Koester v. Rochester Candy 
Works, 87 N.E. 77, 194 N.Y. 92, 19 L. 
R.A.N.S. 783, 16 Ann.Cas. 589 [dist 
Fall Brook Coal Co. v. Hewson, 52 N. 
BH. 1095, 158 N.Y. 150, 70 Am.S.R. 466, 
G3 L.R.A. 676; Coulter v. American 
Merchants’ Union Express Co., 56 N. 
Y. 585; Thompson v. Blanchard, 4 N. 
Wer sOsl: 


Va.—Gordon v. Funkhouser, 42 S.E. 
60%, LOO Va. Gv. 


W.Va.—Lambert v. Armentraut, 64 
ae 260, 65 W.Va. 375, 22 LL R.A.N-.S. 
556. 


Wis.—Sadowski v. Thomas Furnace 
Co., 151 N.W. 797,.161 Wis. 86. 


[a] Recalling adversary to lay 
predicate for impeachment.—Where 
plaintiff in an action had testified in 
his own behalf, defendant may recall 
him to lay a predicate for impeach- 
ment without making plaintiff defend- 
ant’s witness, within the meaning of 
the rule that one cannot impeach his 
own witness by proof of his own 
statements out of court. Clifton v. 
Gay, 109 So. 168, 21 Ala.App. 412 [cert 
den 109 So. 170, 215 Ala, 22]. 


[b] Tllustration.—In an action to 
recover for a death on an accident in- 
surance policy, it was held that it was 
proper to prove that the secretary and 
treasurer of defendant corporation, 
prior to his being called by plaintiff, 
made statements inconsistent with his 
testimony. Corbett v. Physicians’ 
Casualty Assoc., 115 N.W. 365, 135 
Wis./505; P6sLARVARNISS17 7%. 


67. Nichols v. White, 85 N.Y. 531; 
Coulter v. American Merchants’ Union 
Express Co., 56 N.Y. 585. 


68. Coulter v. American Merchants’ 
Union Express Co., Supra. 


Nee Colo.—Jones v. People, 2 Colo. 


Iowa.—Hall v. Manson, 68 N.W. 922, 
99 Iowa 698, 34 L.R.A. 207. 


Minn.—La Pray v. Lavoris Chemical 
Co., 134 N.W. 3138, 117 Minn. 152. 


a party calls a witness at a preliminary hearing does 
not preclude such party from impeaching such wit- 
ness by statements inconsistent with, or in contra- 
diction of, his testimony when called by the oppo- 
site party at the trial.11_ The mere fact that a party 
subpoenas a witness without examining him does not 
warrant his impeachment by the opposite party who 
subpenas and examines the same witness.7? 


[§ 1233] (8) Witness Called by Court. A wit- 
ness who has been called and examined by the trial 
court may be impeached by previous inconsistent 


WH Wurtpurt v. Bellows, 50 N.H. 
105; Flanders v. Davis, 19 N.H. 139. 


Tex.—Hord v. Gulf, ete., R. Co., 76 
S.W. 227, 33 Tex.Civ.App. 163. 


fa] Tllustrations.—(1) In an ac- 
tion to recover for personal injuries, 
where plaintiff called a witness and 
examined him as to the accident in 
controversy, and defendant subse- 
quently called him as a witness on its 
behalf, and he gave testimony con- 
trary to previous statements as plain- 
tiff claimed, plaintiff could show that 
the witness actually did make the 
previous statements. La Pray v. La- 
voris Chemical Co., 134 N.W. 313, 117 
Minn. 152. (2) Where demandant ina 
writ of entry offered in evidence the 
deposition of a certain witness, the 
tenant was properly permitted to in- 
troduce a subsequent deposition of the 
same witness taken by the tenant and 
containing statements inconsistent 
with the first deposition. Flanders v. 
Davis, 19 N.H. 139. ~ 


70. Souza v. United Electric Rys. 
Co.,, 152 +A. 419,51 Rd, 124; Barnard 
v. Henry, 25 Vt. 289; Richards... 
State, 51 N.W. 652, 82 Wis. 172. 


[a] Rule applied.—Where a wit- 
ness is called by one party at a trial 
and at a later trial by the opposite 
party, the latter cannot impeach the 
witness at the later trial by proving 
statements of his inconsistent with 
his testimony given at the later trial. 
Souza v. United Hlectric Rys. Co., 152 
A. 419, 51 RI. 124. 


71. Nelson v. Imperial Waterproof 
Co., 112 N.E. 1027, 224 Mass. 388. 


[a] Rule applied.—That one had 
testified for plaintiff before the audi- 
tor did not make him plaintiff’s wit- 
ness at the trial, but, defendant hav- 
ing taken his deposition, plaintiff 
could contradict his statements there- 
in by introducing portions of his evi- 
dence before the auditor. Nelson v. 
Imperial Waterproof Co., 112 N.E. 
1027, 224 Mass. 388. 


72. Beier v. St. Louis Transit Co., 
94 S.W. 876, 197 Mo. 215. 


[a] No surprise or entrapment.— 
(1) A party who subpcenas a witness 
and then refuses to call him to the 
stand does not thereby entrap or trick 
his adversary, who also subpcnas 
him and does put him on the stand, so 
as to entitle the, latter to impeach 
him. Beier v. St.sLouis Transit Go., 
94 S.W. 876, 197 Mo. 215. (2) Sur- 
prise or entrapment as basis of im- 
peachment hy other statements of 
Been egies generally see supra §§ 1226- 


Examination of witness as deter- 
mining whether party may impeach 
witness generally see infra § 1234. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ro 
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statements;** but it is not proper for the court to 
eall as a court’s witness at the request of the prose- 
zution a person who denies all knowledge of the com- 
mission of the erime and then to permit the state’s 
attorney to ask the witness on eross-examination if 
he has not previously made statements contradictory 
of his testimony, thus laying the foundation for im- 
peachment, and, after the witness’ denial of making 
such statements, to impeach him by witnesses who 
testify to his making the statements, thus getting 
before the jury a prejudicial unsworn statement, not 
subject to cross-examination by defendant and pure 
hearsay.*# 


'§ 1234] (9) Production of Evidence, Examina- 
tion, and Cross-Examination as Determining Right 
To Impeach. A party does not necessarily make a 
witness his own, within the meaning of the rule that 
one cannot impeach his own witness by his extra- 
judicial statements,7> by merely calling and swearing 
the witness,’7® or by merely taking the deposition of 
a witness;7"7 in other words, a witness called by one 


73. lLitsinger v. U. S., 44 F.(2d) 45; 
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party cannot be impeached by the opposite party 
where the witness has not given any testimony on be- 
half of the party who has ealled him.** That one 
called as a witness by one party is questioned by the 
opposite party so as to develop all the facts of the 
transaction as to which he was ealled to testify does 
not thereby become the witness of such opposite 
party so as to prevent his impeaching the witness 
by proof of inconsistent statements;*® nor does one 
called as a witness by one party, when questioned 
as to matters having no bearing on the litigated is- 
sue by the opposite party, become a witness of such 
opposite party so as to preclude his impeaching the 
witness by inconsistent statements.°° However, 
where a witness called by one party is cross-examin- 
ed by the opposite party as to matters not touched 
upon in the direct examination, the cross-examining 
party makes the witness his own as to such matters 
and cannot discredit him by showing prior contradic- 
tory statements in reference thereto ;*! but the party 
by whom the witness was called may discredit him 


cide case as to threats made by de- 


mae v. Rotello, 171 N.E. 540, 339 Ill. 
448, 


[a] Rule applied.—(1) In a prose- 
cution for an assault on a postal clerk 
and the robbery of mail, the action of 
the trial court in calling and examin- 
ing certain witnesses and permitting 
the government to impeach them by 
previous inconsistent statements was 
not improper. Litsinger v. U. S., 44 
F.(2d) 45. (2) In a.rape prosecution, 
an eyewitness who had made contra- 
dictory assertions to the prosecutor 
was properly called as a court’s wit- 
ness, cross-examined by both sides, 
and impeached by the state. People v. 
Rotello, 171 N.E. 540, 339 Ill. 448. 


74. People vy. Johnson, 165 N.H. 235, 
333 Ill. 469. 


75. See supra § 1224. 


76. Fall Brook Coal Co. v. Hewson, 
52 N.E. 1095, 158 N.Y. 150, 70 Am.S. 
R. 466, 43 L.R.A. 676. 


[a] Reasons for rule.—(1) In dis- 
cussing cases dealing with the gen- 
eral rule that one is not to be permit- 
ted to impeach his own witness, it 
has been said: ‘‘The general view up- 
on which these cases proceeded is that 
a party does not necessarily make a 
person his witness by merely calling 
and swearing him; and we are not 
able to discover any good reason for 
disagreeing with them. On the con- 
trary, it seems to us that the [gener- 
al] rule is not properly applicable 
save in cases where a party attempts 
to elicit, from a witness called to the 
stand, testimony material to the is- 
sues upon trial; that, until such an 
attempt is made, the party has done 
nothing that can by any possibility 
affect the trial, either to his own 
benefit or to the harm of his opponent, 
and therefore he has not offered a wit- 
ness in proof of his cause, and is not 
within the reason of the rule that bur- 
dens him with the necessity of sup- 
porting the character of the witness 
to the end of the trial.” Fall Brook 
Coal Co. v. Hewson, 52 N.E. 1095, 1096, 
1097, 158 N.Y. 150, 70 Am.S.R. 466, 43 
L.R.A. 676. (2) “His mistake, how- 
ever caused, has not harmed the other 
party, and the interests of justice can 
in no wise be promoted by permitting 
that other party to take such advan- 
tage of the mistake as will fasten up- 
on his opponent the responsibility of 
vouching for the character of a wit- 


[79% C.. J.— 66] 


« 


he has not attempted to secure any 
proof in the cause.” Fall Brook Coal 
Co. v. Hewson, supra. 


77. King v. Phoenix Ins. Co., 92 S. 
W. 892, 195 Mo. 290, 113 Am.S.R. 678, 
6 Ann.Cas. 618. 


[a] Where deposition was taken 
but not introduced in evidence, the 
party in whose behalf it was taken 
may prove statements of deponent in- 
consistent with his deposition. King 
v. Phoenix Ins. Co., 92 S.W. 892, 195 
Mies 290, 118 Am,.S.R. 678, 6 Ann.Cas. 


[b] Where party has introduced in 
evidence deposition taken by adverse 
party, thereby making the witness his 
own, testimony by another witness for 
the party introducing the deposition 
to statements by the deponent, which, 
in his deposition, he had denied mak- 
ing, offered for the purpose of im- 
peaching him, if objected to on that 
ground, should be excluded. Com- 
pagnie Des Metaux Unital v. Victoria 


ae Co;, (Tex.Civ-App.) 107. S0wWi 
78. Reding v. Reding, 127 S.W. 936, 


143 Mo.App. 659. 


[a] Rule applied.—Where, in an 
action for slander for calling plain- 
tiff a ‘‘whore,’’ the defense of truth 
was relied on and a witness called 


by defendant was asked if he had seen | 


plaintiff and a person named having 
intercourse, and he denied having seen 
them, and gave no other testimony in 
behalf of defendant, but on cross-ex- 
amination by plaintiff it was shown 
that the witness had made an affidavit 
wherein he stated that he had seen 
plaintiff having intercourse, and he 
was also asked on cross-examination 
if he had not stated that defendant 
offered him money to come from an- 
other state and testify, and he denied 
having made the statement, it was 
held that the witness became plain- 
tiff’s witness, and it was error to al- 
low plaintiff to show that he had made 
the statement as to defendant’s offer. 
Reding v.. Reding, 127 S.W.-936, 143 
Mo.App. 659. 


79. Pratt v. State, 129 S.W. 364, 
59 Tex.Cr. 635; A. W. Sewell Co. v. 
Commercial Casualty Ins. Co., (Utah) 
15 P. (2d) 327. 


[a] Rule applied.—Where a wit- 
ness testified for accused in a homi- 


ceased toward accused, the state was 
properly permitted to prove prior 
statements of the witness that de- 
ceased had not made any threats, and 
this against the objection that by 
questioning the witness fully so as to 
develop all the facts of the transac- 
tion had made the witness the state’s 
witness. Pratt v. State, 129 S.W. 364, 
59 Tex.Cr. 635. 


80. Valenti v. Mesinger, 162 N.Y.S. 
30, 175 App.Div. 398. 


[a] Rule applied.—In an action to 
recover for personal injuries sus- 
tained by plaintiff as an employee of 
defendant, where a witness is called 
by defendant, plaintiff does not make 
such witness his own, so as to pre- 
clude plaintiff’s right to contradict 
the witness’ testimony for defendant, 
by the witness’ prior statement, mere- 
ly because plaintiff asked the witness 
some questions having no bearing on 
the litigated issues, but merely to 
show the witness’ connection with de- 


.fendant, and to remove the effect on 


the jurors caused by the action of de- 
fendant’s counsel in questioning an- 
other in respect of such witness. 
Valenti v. Mesinger, 162 N.Y.S. 30, 
175 App.Div. 398. 


81. Ky.—Bergman vy. Solomon, 136 
S.W. 1010, 143 Ky. 581. 


Miss.—Simms v. Forbes, 38 So. 546, 
86 Miss. 412. 


Mont.—State v. Richardson, 207 P. 
124, 126, 63 Mont. 322 [cit Cyc]; Bul- 
lard v. Smith, 72 P. 761, 28 Mont. 387. 


N.J.—Kohl vy. State, 36 A. 931, 37 A. 
73, 59 N.J.Liaw 445. 


N.Y.—Dorry v. Union R. Co., N. 
Y.S. 637, 104 App.Div. 309; eee eye 
mann v. Third Ave. R. Co., 79 N.Y.S. 
1048, 78 App.Div. 413; People Va ox. 
21 Hun 47 [aff 83 N.Y. 610]; McGurk 
Ve NeW Mork) City, Co, sauNeece 
1081, 47 Misc. 392; Mautner v. Brody, 
120. N.Y.S. 734; Hill v. Froehlick, 14 
INAS 6 LO! Surdam vy. Ingraham, 12 
N.Y.S. 798. 


Tex.—Mitchell v. State, 
767, 84 Tex.Cr. 36; Shackelford v. 
State, (Cr.) 27 S.W. 8. But see Bar- 
ton v. Lary, (Civ.App.) 295 S.W. 947 
(where the testimony of the witness 
on cross-examination was not unex- 
pected by the party who introduced 
the witness, such party may not im- 


204 S.W. 
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by showing such statements.®? 


[§ 1235] (10) Time for Impeachment. 
seeking to impeach his own witness by proof of con- 
tradictory statements must.do so before closing his 


ease.§3 


[§ 1236] (11) Proof of Inconsistent or Contradic- 
Where proof of a former contra- 
dictory statement is admissible as independent evi- 
dence—that is to say, where the statement could be 
proved even though the witness had not testified, as, 
for example, where it might be shown as an admis- 
sion against interest—the fact that such proof also 


tory Statements. 


peach the witness’ testimony on cross- 
examination by proof of inconsistent 
statements). 


Wis.—Richards v. State, 51 N.W. 
652, 82 Wis. 172. 


[a] IZllustrations.—(1) Under Rev. 
Codes (1921) § 10665, providing that in 
cross-examining a witness concern- 
ing matters not testified to in direct 
examination the same rules apply as 
in direct examination, in a prosecution 
for rape, where defendant’s counsel 
asked the prosecutrix whether she had 
had sexual intercourse with other per- 
sons, which was not asked in direct 
examination, and which she denied, he 
was bound by her answers, and could 
not introduce testimony of her incon- 
sistent statements to impeach her. 
State v. Richardson, 207 P. 124, 126, 
63 Mont. 322 [cit Cyc]. (2) Where, in 
a suit for alienation of affections, wit- 
nesses are offered by defendant, and 
on cross-examination by plaintiff fail 
to prove the fact which plaintiff of- 
fered to prove by them and as to 
which they were not examined by 
defendant, then, as to this matter, 
they stand as plaintiff’s witnesses, 
and may not be contradicted on the 
part of plaintiff by proof that they 
have stated out of court the fact 
which they failed to testify to in 
court. Bergman v. Solomon, 136 S.W. 
1010, 143 Ky. 581. (3) Where, in a 
eriminal prosecution, the mother of 
accused was called as a witness for 
the defense, and, as to a matter not 
referred to on her direct examination, 
denied, on cross-examination by the 
state, that she had made certain state- 
ments to another, in the absence of 
accused, as to what accused had told 
her, it was not permissible to impeach 
her by testimony of the other person 
that such statementS were made. 
rr i v. State, 204 S.W. 767, 84 Tex. 
Cre3'63 


82. Ill.—People v. Rongetti, 176 N. 
EB. 298, 344 Ill. 278; Joseph v. Peoria 
& P. Us Ry. Co., 107 N.E. 141, 265 111. 
563 [aff 183 Ill.App. 56]. 


Me.—Shorey v. Hussey, 32 Me. 579. 


N.Y.—Hubner v. Metropolitan St. 
R. Co., 79 N.Y.S. 158, 77 App.Div. 290 
{aff 69 N.B. 1124, 177 N.Y. 523). 


Tex.—Hodge v. State, (Cr.) 64 S.W. 
242. 


Vt.—Thornton v. Thornton, 
122. 


Wash.—Bertschinger v. Campbell, 
158 P. 80, 81, 91 Wash. 478 [cit Cyc]. 


W.Va.—Teter v. Moore, 93 S.H. 342, 
80 W.Va. 443. 


[a] Tlustrations.—(1) Permitting 
the state in a criminal prosecution to 
cross-examine its own witness in or- 
der to show his inconsistent state- 
ments after unexpected testimony in 
cross-examination was not erroneous 
as impeachment of its own witness. 


39 Vt. 
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tends to discredit the party’s own witness does not 


A party 


People v. Rongetti, 176 N.E. 298, 344 
Tll. 278. (2) Where defendant was 
permitted to prove on cross-examina- 
tion of a witness called by plaintiff 
matters not the subject of direct ex- 
amination, plaintiff may impeach the 
witness on redirect examination by 
proving that he testified differently 
on a former trial. Joseph v. Peoria 
& Pas Un: Bye Co:, (107, NBS lal, -265 
Til. 563 [aff 183 Til. App. 56]. 


83. Gray v. Good, 89 N.E. 498, 44 
Ind.App. 4% © 

84. U.S.—St. Louis Fourth Nat. 
Bank v. Albaugh, 23 S.Ct. 450, 188 U.S. 
734, 47 L.Hd. 673 [aff 107 F. 819, 46 
nie 65ou> clay ss, ve eae hanos bo ake 

01 : 


Ill.—Dailey v. Grand Lodge, Broth- 
erhood of Railroad Trainmen, 142 N. 
EK. 478, 311 Il). 184. 


Iowa.—Thomas v. McDaneld, 55 N. 
W. 499, 88 Iowa 374 [aff 71 N.W. 572; 
102 Iowa 564]. 


Kan.—Griffis v. Whitson, 43 P. 813, 
3 Kan.App. 437. 


Ky.—Connecticut Fire Ins. Co. v. 
Moore, 156 S.W. 867, 154 Ky. 18, Ann. 
Cas.1914B 1106. 


Mich.—Gibbs vy. Linabury, 22 Mich. 
479, 7 Am.R. 675. 


N.Y.—kKoester v. Rochester Candy 
Works, 87 N.B. 77, 194 N.Y. 92, 19 L.R. 
A,W.S. 783, 16 ‘Ann.Cas. 589; Vollkom- 
mer v. Cody, 69 NIE. 27%, 177 N.Y. 124; 
Kellum v. Mission of Immaculate Vir- 
gin, 81, N.Y.S. 603, 82 App.Div. 52385 
Kelly,.v.. Jay, 2:9. N.Y.S...933, 79 Hun 
535; Pickard v. Collins, 23 Barb. 444; 
Engel v. Dicter, 65 N.Y.S. 296, 31 Misc. 


W.Va.—Lambert v. Armentrout, 64 
S.E. 260, 65 W.Va. 375, 22 L.R.A.N.S. 
556 and note. 


Ont.—McNab v. Stinson, 6 U.C.Q.B. 
O.S. 445. 


[a] MTllustrations.—(1) In an ac- 
tion on a benefit certificate, where 
plaintiff was called as a witness by 
defendant and shown a paper entitled 
“Declaration of Beneficiary,’ which 
indicated that deceased, at the time 
of application for certificate, was in- 
eligible to receive it because of his 
age, which She admitted had been 
signed and sworn to by her, such pa- 
per was admissible in evidence, not- 
withstanding it tended to impeach 
plaintiff, who had been called as a wit- 
ness by defendant. Dailey v. Grand 
Lodge, Brotherhood of Railroad Train- 
men, 142 N.E. 478, 311 Ill. 184. (2) In 
an action by a servant to recover for 
personal injuries alleged to have 
been caused by defendant employer’s 
negligence by employing plaintiff in 
the operation of dangerous machinery 
in violation of a statute while he was 
under fourteen years of age, where de- 
fendant in cross-examination of plain- 


require its exclusion.’ While it has been held that, 
in the absence of any claim that the witness has per- 
petrated a fraud on the party calling him by repre- 
senting to such party or his counsel that the wit- 
ness would give evidence favorable to such party, 
evidence of ‘prior statements contradicting the tes- 
timony of the witness is inadmissible for any pur- 
pose,*® in any event evidence of the inconsistent or 
contradictory statements of one’s own witness are 
admissible only for purposes of impeachment rather 
than as substantive evidence to establish the case of 
the party who has called the witness.*° 


Notwith- 


x 

tiff.asked him if he had not represent- 
ed to defendant™when employed that 
he was sixteenxyears of age, it was 
held that defendant could show plain- 
tiff's admission as to his age when 
employed as being sixteen years. 
Koester v. Rochester Candy Works, 87 
NEE 77, 194 NOY. Oa, 19) tanta ae Neo 
783. 


Admissibility of extrajudicial ad- 
missions for purpose of discrediting 
person making them generally see 
Evidence § 328. 


85. Devine v. Johnston & Jennings 
Co., 189 Ill.App. 556. 


[a] Bule applied.—In an action for 
death of an employee, where a witness 
unexpectedly gave testimony at vari- 
ance with that which he gave before 
the coroner, while plaintiff had the 
right to call the attention of the wit- 
ness to the statements he made at 
the inquest, it was not proper to ad- 
mit the testimony of the witness be- 
fore the coroner, either for the pur- 
pose of having thes jury consider it as 
independent evidence, or for the pur- 
pose of impeaching the witness. 
Devine v. Johnston & Jennings Co., 
189 Ill.App. 556. 


86. Parker v. State, 149 N.E. 59, 
196 Ind. 534; Gray.v. Good, 89 N.H. 
498, 44 Ind.App. 476; State v. Willette, 
127 P. 1018, 46 Mont. 326; State v. 
Bovino, 99 A. 313, 89 N.J.Law 586; 
Wiese v. State, 287 P. 1099, 47 Okl.Cr. 


“Bd. 


[a] Other statements.—(1) “Such 
evidence is admissible only for the 
purpose of impeachment, and not as 
proof that the statements previously 
made were true; and it should be lim- 
ited to breaking’ the force of testimony 
denying facts of which competent 
proof, other than the fact that the 
witness has so stated, can be and is 
offered.”” Parker y. State, 149 N.B. 
59, 60, 196 Ind. 534. (2) “Such. con- 
tradictory statements are permissible 
alone for the purpose of impeaching 
the witness, and cannot be considered 
as original substantive evidence 
against the adverse party.” Wiese v. 


paate, 287. P..1099,; 1102,. 47 Okl.Cr: 
[b] Admissibility under statute 
notwithstanding danger of being 


treated as substantive.—‘‘The admis- 
sion of such evidence is always at- 
tended by the danger that the declara- 
tion testified to by the impeaching 
witness will be accepted as independ- 
ent evidence of ‘the statement of fact 
embodied in it. Nevertheless 
the statute declares it admissible 
whenever the circumstances arising in 
the case create a demand for it in 
order to protect the rights of the par- 
ty nroducing the witness.” State v. 
Willette, 127 P. 1013, 46 Mont. 326, 
330. 


[ec] Written statements.—“To in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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standing the general rule ewphwding a party from 
impeaching his own witness by his contradictory or 
inconsistent statements,** and the corresponding rule 
that the party who calls a witness is ordinarily con- 
cluded by the answer of his own witness when he 
denies having made the inconsistent or contradictory 
statements,** such party may nevertheless show that 
the facts are otherwise than as the witness testi- 


fied.8° 
Surprise.°° 


troduce such written statements so 
obtained was not the method to probe 
his recollection or to draw out a cor- 
rection of some details he had testi- 
fied to, which is as far as such self- 
contradictory, statements may be re- 
sorted to.” -Power  v. Brooklyn 
Heights R. Co., 142 N.Y.S. 592, 594, 
157 App.Div. 400. 


{d] Distinction between éxamining 
witness as to inconsistent statements 
and proving them by independent evi- 
dence.—‘“‘The distinction is substan- 
tial. It is not only that the counsel 
should not be able to destroy the evi- 
dence of one whom he puts on the 
stand, but because of the effect of re- 
ceiving such statements [may 
be] enabled to introduce hearsay 
statements and to lay them before 
the jury without distinguishing be- 
tween them and the substantive 
proofs in the cause.’’ Power v. Brook- 
lyn Heights R. Co., Wee N.Y.S. 592, 594, 
157 App.Div. 400. 


[e] Evidence must be offered be- 
fore close of party’s case.—(1) Im- 
peaching evidence must be offered in 
evidence before the party who has 
called the witness closes his case. 
Gray v. Good, 89 N.E. 498, 44 Ind.App. 
476. (2) Thus, in an action to recoy- 
er salary for services, where plaintiff 
called the writer of certain letters 
as a witness, such letters were inad- 
missible to impeach the witnesses, by 
reason of statements contradictory of 
the witness’ testimony, when the let- 
ters were offered in evidence after 
plaintiff had closed his case.. Gray v. 
Good, supra. 


{f] Bule applied.—(1) Ina prose- 
cution for homicide, where the wit- 
ness has volunteered testimony inimi- 
cal to the party calling him, contrary 
statements by the witness elsewhere 
are admissible, not for the purpose of 
impeachment, but to neutralize the 
effect of his testimony. State v. 
Bovino, 99 A. 313, 89 N.J.Law 586. 
(2) Where a witness denies the 
truth of material facts to which he 
was expected to testify, evidence of 
inconsistent or contradictory state- 
ments made at another time are ad- 
missible only for purposes of im- 
peachment. Parker vy. State, 149 N.EH. 
59, 196 Ind. 534. 


[g] Instruction.—An instruction 
limiting the purpose for which the 
evidence was admitted may be proper, 
but, in the absence of such a request, 
the court cannot be put in error for 
neglecting to give it. State v. Willet- 
te, 127 P. 1013, 46 Mont. 326. 


87. See supra § 1224, 


88. People v. Michaels, 167 N.E. 
857, 335 Ill. 590; People v. O’Gara, 110 
N.E. 828, 271 Ill. 138. 


[a] Hostile or recaicitrant witness. 
—(1) The answer of a recalcitrant or 
hostile witness who denies having 
made inconsistent statements may be 
conclusive on the party who has called 
the witness. People v. Purtell, 153 N 
HW. 7251243 Noy. 273. (2) Right to 1m-= 
peach one’s own witness by his in- 
consistent statements when he proves 


‘ 


Where it is held that a party cannot 
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impeach his own witness notwithstanding the party’s 
surprise at the testimony of the witness,°! a party 
cannot impeach his own witness by independent evi- 
dence of statements made by the witness at other 
times, inconsistent with, or in contradiction of, his 
testimony;°? and, in accordance with the rule that 
a party cannot impeach his own witness by incon- 
sistent or contradictory statements made by him, on 


the ground of surprise, unless the ‘testimony of the 


hostile or adverse see supra § 1229. 


89. People v. Michaels, 167 N.B. 
857, 835 Ill. 590; People v. O’Gara, 110 
N.E. 828, 271 Ill. 138; Hartford Fire 
Ins. Co. v. Stevens, 123 A. 38, 123 Me. 
3868; State v. Sanborn, 113 A. 54, 120 
Me. 170; Cumberland Glass Mfg. Co. 
v. Atteaux, 85 N.E. 536, 199 Mass. 426; 
Fox v. Forty-Four Cigar Co., 101 A. 
184, 90 N.J.Law 488, 5 A.L.R. 7238. 


[a] Other statements.—(1) ‘‘While 
it is well settled that a party calling 
a witness may not impeach his general 
credibility, it is equally well settled 
that a party calling a witness who 
mistakes a particular fact is not pre- 
cluded from showing by other com- 
petent evidence the truth of the fact, 
in contradiction to the testimony of 
his own witness.’ Hartford Fire Ins. 
Co. v. Stevens, 123 A. 38, 41, 123 Me. 
368. (2) “That he who calls a wit- 
ness may not by general evidence im- 
peach his competency or credibility, if 
his testimony be disappointing. . 

. never contemplated that the 
truth should be shut out and justice 
perverted. It does not prevent the 
showing by other witnesses or by the 
direct or re-direct examination, that 
the facts are otherwise than the wit- 
ness testified to. There is no 
principle of law or of justice which 
prevents the party from availing him- 
self of the truth of his case, although 
the credit of his own witness may 
thereby be impeached.” State v. San- 
born, 113 A. 54, 120 Me. 170, 171 [quot 
Hartford Fire Ins. Co. v. Stevens, 123 
APS Boy Adee 23: MES OS Is nCoeltetee, cite 
the witness denies the alleged state- 
ments, the party calling him.. 
may .. . prove by other witnesses 
the facts sought to be proved by the 
witness giving such unexpected tes- 
timony.’ People v. O’Gara, 110 N.E. 
828, 830, 271 Ill. 188. To same effect 
People v. Michaels, 167 N.E. 857, 858, 
335 Tl. 590. 


[b] Rule applied.—(1) If, when 
examined by the party calling him, 
the witness states that he does not re- 
member the fact on which his testi- 
mony is sought, evidence showing the 
facts sought to be elicited may be ad- 
mitted. Cumberland Glass Mfg. Co. v. 
Atteaux, 85 N.E. 536, 199 Mass. 426. 
(2) Where a witness has stated that 
he does not remember who were the 
stockholders of a corporation of which 
he was treasurer at a certain time, 
the party by whom he was called may 
introduce evidence of a return made 
by him to the secretary of state in 
which the stockholders are named. 
Cumberland Glass Mfg. Co. v. Atteaux, 
supra. (3) Within the meaning of 
the rule stated in the text it has been 
held that “it is always allowable to 
show that a witness has made other 
and different statements than those to 
which he testifies.” Fox v. Forty- 
Four Cigar Co., 101 A. 184, 90 N.J.Law 
483, 488, 5 A.L.R. 728. 


Contradiction of one’s own witness 
generally see infra §§ 1341, 1342. 


90. Surprise or entrapment as 
ground for impeaching one’s own wit- 
ness by his statements generally sce 


witness has been affirmatively adverse to the party 


supra §§ 1226-1228. 


91. See supra §§ 1226, 1227, 1229. 
92. Alabama Power Co. v. Hall, 
103 So. 867, 212 Ala. 638; Endicott 


Johnson Corporation v. Shapiro, 205 
N.W. 511, 200 Iowa 843;. Manson-Ja- 
cobs Co., Inc. v. West 129th St. Bldg. 
Corporation, 212 N.Y.S. 353, 355, 214 
App.Div. 414; Berkowsky v. New 
York City R. Co., 111 N.Y.S. 989, 990, 
127 App.Div. 544; Hurley v. State, 91 
N.E. 645, 46 Ohio St. 30; Katafiasz v. 
Toledo Cons. Electric Co., 1 Ohio Cir. 
CtN.S) 1:29. 


“A party may not impeach his own 
witness by showing that he has pre- 
viously made contradictory state- 
ments out of court.” Berkowsky v. 
New York City R. Co., supra [quot 
Manson-Jacobs Co., Inc. v. West 129th 
St. Bidg. Corporation, supra]. 


[a] Bule applied.—Party, calling 
bankrupt as witness in an action to 
recover shoes alleged to have been 
sold on fraudulent representations, 
cannot use transcript of evidence giv- 
en by bankrupt before commissioner 
in bankruptcy for the purpose of im- 
peachment, as evidence cannot be of- 
fered to impeach one’s own witness. 
Endicott Johnson Corporation v. Sha- 
piro, 205 N.W. 511, 200 Iowa $43. 


[b] In Nebraska (1) it was form- 
erly held that, while a party calling 
a witness might properly interrogate 
him as to statements contradictory 
of, or inconsistent with, his testi- 
mony, the party was not permitted 
to prove such statements (Merkouras 
v. Chicago, B. Q. R. Co., 164 N.W. 
T19, (22, 100. Neb. (Li: Masourides v. 
State, 125 N.W. 132, 86 Neb. 105), (2) 
since “otherwise, parties might call a 
witness merely for the purpose of 
getting in his contradictory state- 
ment” (Merkouras y. Chicago, B. & 
Q., ReCo.;. Supra). (3) Accordingly; 
it was said by the court, in refusing 
to permit the state, in a prosecution 
for murder, to contradict its own 
witness who testified that she did not 
see a gun in the hand of deceased, by 
a signed statement wherein she pur- 
ported to say that she had seen such 
gun: “The necessary effect of the 
course pursued must have been ei- 
ther to discredit, and to that extent 
destroy the credibility of the state’s 
own witness, or to substitute for her 
evidence the former statement al- 
leged to have been made by her. The 
secondary effect was to get before the 
jury her evidence upon the witness 
stand, and the whole of the written 
statement covering substantially the 
same facts, and thus bolster up and 
support her testimony by introduc- 
ing her former statement in support 
thereof, all of which is in conflict with 
the plainest and most fundamental 
rules of evidence.’”’ Masourides v, 
State, 125 N.W. 132, 135, 86 Neb. 105. 
(4) The rule has, however, been 
changed so as to permit a party, who 
is surprised by the testimony of his 
witness, to prove statements of the 
witness inconsistent with, or contra- 
dictory of, his testimony. Penhan- 
sky v. Drake Realty Const. Co., 190 
N.W. 265, 109 Neb: 120. 
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calling him,®? evidence of such statements which if 
sworn to by the witness would have tended to make 
out the case of the party calling him are inadmissible 
where the testimony of the witness has not been ad- 
Moreover, if the witness ad- 
mits making the contradictory statement, this is con- 
clusive, and further evidence thereof is not admis- 


verse to such party.°4 
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sible;°> but it has also been held that, if the witness 


« 


93. See supra § 1228. 
BE ae Marugg v. Kells, 146 Ill.App. 
394. 

95. Barnard v. State, 73 S.W. 957, 


45 Tex.Cr. 67. See generally infra § 
1298. 


96. Ala.—Thomas v. State, 23 So. 
665, 117 Ala. 178. 


Kan.—State v. Terry, 161 P. 905, 98 
Kan. 796. 


Me.—Hartford Fire Ins. Co. v. Ste- 
vens, 123 A. 38, 123 Me. 368. 


Md.—Washington, B. & A. E. R. Co. 
v. Faulkner, 112 A. 820, 137 Md. 451. 


Minn.—State v. Shea, 182 N.W. 445, 
448 Minn. 368. 


Miss.—Hulett v. Hulett, 119 So. 581, 
152 Miss. 476. 


N.J.—State v. D’Adame, 86 A. 414, 
84 N.J.Law 386, Ann.Cas.1914B 1109. 


Or.—State v. Steeves, 43 P. 947, 29 
Or 85. 


Pa.—Koller v. Metropolitan L. Ins. 
Co., 41 Pa.Super. 48. 


Tex.—Dallas Consol. Electric St. 
R. Co. v. McAllister, 90 S.W. 933, 41 
Tex.Civ.App. 131; Baum v. State, 133 
Saywaat to. 00 Texeers 638i 
State, (Cr.) 77 S.W. 456. 


Wash.—State Bank v. Spokane Co- 
lumbia River R., etc., Co., 102 P. 414, 
53 Wash. 528. 


Contra State vy. Carlyle, 4 Ohio Dec. 
(Reprint) 335, 1 Clev.L.Rep. 338; 
Hildreth v. Aldrich, 1 A. 249, 15 R.I. 
163; Record v. Chickasaw Cooperage 


Co., 69 S.W. 334, 108 Tenn. 657. 


[a] Latitude of proof same as 
if witness testified for adverse party. 
—(1) “It would seem logical that 
when a party may impeach his own 
witness who testifies to the injury 
of his cause, he should have the same 
jatitude so far as relates to proof of 
contrary statements, as though the 
witness were put up by the adverse 
party, except when he has no other 
evidence of the fact to be proved or 
no good reason to expect the witness 
to be favorable.’’ Baum y. State, 133 
SIWoec ile eo0e Dex.Cres635, Golan (2) 
“Tf the fact be relevant in the first 
degree and the State has made some 
proof of its existence, then puts up 
a witness who knows whether it is 
true or not and who has previously 
sworn it was true, expecting he will 
so swear on the stand, then if such 
witness testifies the fact did not ex- 
ist, the State may justly claim both 
surprise and injury. Had the wit- 
ness not led the State to expect her 
to affirm the- fact, the State would 
have rested the issue upon other evi- 
dence it had or could obtain, and if 
in such event this witness had been 
ealled for the defendant the State 
could have contradicted her by her 
prior statements.” Baum v. State, 
133 5S: VWiew ail, 00) MExaCi Oso. 


[b] Effect of evidence as attack on 
reliability of specific testimony.— 
“The evidence of the self-contradic- 
tory statements was an attack upon 
the reliability of the specific testi- 


Sapp v. 


mony of the witness, and not an im- 
peachment of the witness himself. 
Where the specific testimony comes 
as a ‘surprise,’ such an attack is ad- 
missible.” State v. D’Adame, 86 A. 
414, 418, 84 N.J.Law 386, Ann.Cas. 
1914B 1109. 


{c] That witness is incidentally 
discredited immaterial.—A party who 
introduced a witness has been held 
entitled to show contradictory state- 
ments of such witness, in order to 
show surprise and relieve himself of 
the disadvantage at which he is put 
by the unexpected evidence, although 
this incidentally tends to impeach the 
witness. Thomas vy. State, 23 So. 665, 
117 Ala. 173° State’ v. (erry, 61) Pe 
905, 98 Kan. 796. 


[d] Rule applied.—(1) Where ev- 
ery person connected with an action 
to replevy a stolen automobile knew 
that the stolen car was the one re- 
plevied, plaintiff could contradict the 
testimony of his own witness that he 
had not feloniously stolen the auto- 
mobile described in the complaint by 
proof that he had pleaded guilty to 
such charge on a former prosecution. 
Hartford Fire Ins. Co. v. Stevens, 123 
A. 38, 123 Me. 368. (2) Where a wit- 
ness has made to a party or his attor- 
ney who calls him, a statement utter- 
ly variant with his sworn statement, 
and on the faith of such statement 
he is called, and if he denies it, there 
is no reason why the statement so 
made to the party or his counsel may 
not be proved by any one who heard 
the witness make it. Washington, B. 
& A. BE, R. Co. v. Faulkner, 112 A. 820, 
137 Md. 451. (3) On a murder trial 
where the prosecution was surprised 
by the adverse answers of an unwill- 
ing witness called for the state, the 
state was properly permitted by the 
trial court to cross-examine him and 
to impeach him by showing contra- 
dictory statements. State v. Shea, 
182 N.W. 445, 148 Minn. 368. 


97. State v. Kysilka, 90 A. 309, 85 
N.J.Law 712; Baum v. State, 133 S. 
W. 271, 60 Tex.Cr. 638. 


“The admission of such evidence 
should be strictly confined to the only 
purpose for which it is at all admis- 
sible, namely, to explain the surprise 
occasioned by contrary statements 
made to the party calling the witness 
or his attorney in reference to the 
pending case.’”’ Murphy v. State, 87 
Adie 8155 813.5 oA 20. Md.. 229). Ann Cas, 
1914B 1117. 


[a] Beasons for rule, and duties of 
trial judge and jury stated.—(1) ‘‘We 
cannot make this warning too em- 
phatic. Evidence of this character is 
obviously extremely dangerous, and, 
where a trial judge, in the exercise of 
his sound discretion, thinks its ad- 
mission necessary in order to prevent 
a miscarriage of justice because of a 
‘surprise’ in the form of an adverse 
evidential statement on a material 
point where the party had good and 
sufficient reason to expect a favorable 
one, he should take adequate meas- 
ures to prevent it from doing a much 
greater wrong than the one it was 
intended to-eure. The very fact that 
men 


in their everyday experiences | constitute a fatal error. 
constantly accept and rely upon, or] silka, 
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whose testimony operates as a surprise denies hav- 
ing made the contradictory statements, it may be 
proved by other evidence that he did make them,°® 
the effect of such evidence being merely to neutralize 
the testimony of the witness,’ and, under this the- 
ory, admitting evidence of a witness’ prior statements 
inconsistent with, or contradictory of, his testimony 


reject and disregard, hearsay evi- 
dence, accordingly as the circum- 
stanceS may or may not, in their 
judgment, tend to render it depend- 
able, makes it perfectly natural that, 
when submitted to them as jurors, 
they should, if they believe it, ac- 
cept it as evidential proof of a fact 
which it tends to substantiate.” 
State v. Kysilka, 90 A. 309, 310, 311, 
85 N. J: baw 712% .3(2) “it is: for this 
reason that thére is linked with the 
discretion. of the trial judge, as to 
whether there is or is not a proper 
necessity for the admission of such 
evidence, a duty, if he does admit it, 
to circumscribe its natural effect to 
the one purpose for which only it is 
admissible.” State v. Kysilka, supra. 
(3) “As a general rule, it may be said 
that a trial judge, admitting evidence 
of this character (and the ad- 
mittanee of such evidence is largely 
discretionary with him, depending 
upon the particular circumstances of 
each case) should, in any event, limit 
its force and effect to the purpose for 
which only it is admissible, viz., as 
tending to efface or neutralize the 
evidence which it discredits.’’ State 
v. D’Adame, 86 A. 414, 418, 84 N.J. 
Law 386, Ann.Cas.1914B 1109 [quot 
State v. Kysilka, supra]. (4) “He 
should also instruct the jury... 
that they are to entirely disregard 
it as in any way tending to prove 
the truth of the “facts which it as- 
serts.” State v. D’Adame, 

[quot State v. Kysilka, supra]. 
“They may permit it to wipe the slate 
clean, but they must not permit it to 
substitute any other writing for that 
which it expunges.’”’ State ~v. 
D’Adame, supra. (6) “If it is ap- 
yarent to him that there is not actual 
‘surprise,’ and that the real purpose 
of offering the evidence is to get the 
benefit of hearsay testimony as hav- 
ing probative force, or that the in- 
jury resulting from the ‘surprise’ is 
fanciful rather than real, he should 
refuse to admit the evidence; but 
where its admission seems to him 
necessary in order to guard against a 
miscarriage of justice, he should give 
ample warning against its considera- 
tion by the jury except for its limit- 
ed purpose.”” State v. Kysilka, supra. 
(7) Where the state was surprised by 
the testimony of its own witness, the 
state ‘should be permitted to show 
that the witness by his previous 
statement had led the State to expect 
favorable testimony and to produce 
such previous statement so that the 
jurors may determine what weight 
ought to be given his testimony. If 
they, notwithstanding the statement 
out of court, accept the testimony of 
the witness, it is their prerogative. 
On the contrary, should they conclude 
the witness unworthy of credit in the 
particular matter, it stands as though 
the witness had not testified and nei- 
ther party is wronged.’ Baum _ v. 
erate 133 S.Wss 214, 60nTex. Cr. 638, 


[b] In absence of request for in- 
structions limiting the effect of evi- 
dence of inconsistent or contradictory 
statements of a witness, failure of 
the trial judge so to instruct inay not 
State v. Ky- 
90 A. 309, 85 N.J.Law 712. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1236-1237] 


does not violate the hearsay rule.®® 


[§ 1237] 3. Testimony Subject to Impeachment* 
Broadly speaking, the right to im- 
peach or diseredit a witness by proof of contradic- 
tory statements extends to all testimony of the wit- 
ness,?® whether given on direct or cross-examina- 
tion,! although impeachment must be confined to 
proof of statements contradictory of testimony giv- 
en at the trial,? and which embodied a fact substan- 
tive in its nature? and was relevant to the issue,* and 
a witness who fails to testify to substantive facts can- 
not be contradicted by asking him if he has not 
stated such to be facts to persons out of court and 


—a. In General. 


98. State v. D’Adame, 86 A. 414, 84 
N.J.Law 386, Ann.Cas.1914B 1109. 


[a] Discussion of rule.—(1) “This 
evidence was not to prove the truth 
of such contradictory statement, but 
to neutralize or withdraw the effect 
of the unexpected testimony. Pro- 
fessor Wigmore says: ‘Since, in the 
words of Chief Baron Gilbert, it is 
“the repugnancy of his evidence” that 
discredits him, obviously the prior 
self-contradiction is not used assert- 
ively; i. e., we are not asked to be- 
live his prior statement as testimony, 
and we do not have to choose petween 
the two (as we do choose in the case 
of ordinary contradictions by other 
witnesses). We simply set the two 
against each other, perceive that both 
cannot be correct, and immediately 
conclude that he has erred in one or 
the other, but without determining 
which one. It is the repugnancy and 
inconsistency that demonstrate his er- 
ror, and not the superior credibility 
of the prior statements. Thus we do 
not, in any sense, accept his former 
statements as replacing his present 
one; the one merely neutralizes the 
other as a trustworthy one. In short, 
the prior statement is not hearsay, 
because it is not used assertively, 
i. e., not testimonially. The hearsay 
rule simply forbids the use of ex- 
trajudicial utterances as credible tes- 
timonial assertions; the prior contra- 
diction is not used as a testimonial 
assertion to be relied upon. It fol- 
lows, therefore, that the use of prior 
self-contradictions to discredit is not 
obnoxious to the hearsay rule.’ Wig- 
more,« Hvidsir§, £10187” State —v. 
D’Adame, 86 A. 414, 417, 418, 84 N.J. 
Law 386, Ann.Cas.1914B 1109. (2) 
“It may be urged that the effect of 
this doctrine might be that a party, 
desiring to prove something which 
was not in fact true, might call a 
witness to swear it was not true, and 
then, by calling other witnesses to 
testify that on a previous occasion, 
when not under oath and not subject 
to cross-examinacion, the first wit- 
ness had made a contrary statement, 
produce the effect of substantive 
proof of the untruthful fact desired, 
without in reality having had any one 
testify to it. This, however, is not 
the case. As was stated by Wig- 
more. . ‘It. follows, conversely, 
that prior self-contradictions, when 
admitted, are not to be treated as as- 
sertions having any substantive or 
independent testimonial value; they 
are to be employed merely as involv- 
ing a repugnancy or inconsistency; 
otherwise they would in truth be ob- 
noxious to the hearsay rule.’ Wig- 
more, Evid. § 1018, and cases there 
cited.” State v. D’Adame, supra. 


99. Ankersmit v. Tuch, 20 N.E. 
819, 114 N.Y. 51, 238 Abb.N.Cas. 87. 


De eon. Seale Oe SOmra96,. sin 
Miss. 329; Williams v. State, 19 So, 
826, 73 Miss. 820. 


WITNESSES 


[70 C.J.] 1045 


then on his denial proving that he did so,° although 


2. Duke v. Commonwealth, 229 S. 
Ws 122, 191 Ky. 138, 142. 


“That the credibility of a witness 
may be impeached by proving that on 
another occasion he has made a state- 
ment inconsistent with the one made 
by him upon the same subject upon 
the trial, is authorized by our Code 
of Practice, as well as the rules of 
the common law, is not questioned, 
but the right to impeach by proving 
inconsistent statements of the wit- 
ness, is in all cases restricted to the 
contradiction of statements made up- 
on the trial, which are relevant to the 
issue.” Duke v. Commonwealth, 
supra. S 


3. Lee v. State, 102 So. 296, °137 
Miss. 329; Williams v. State, 19 So. 
826, 73 Miss. 820. 


Impeachment of opinion evidence 
see infra § 1239. 


4 Duke v. Commonwealth, 229 S. 
W. 122, 191 Ky. 138; Lee v. State, 102 
So. 296, 137 Miss. 329; Williams v. 
State, 19 So. 826, 73 Miss. 820. 


Collateral, irrelevant, or immaterial 
matters see infra § 1238. 


5. Duke v. Commonwealth, 229 S. 
W. 122, 191 Ky. 138; Bryan v. State, 
234 S.W. 88, 90 Tex.Cr. 175. 


[a] Reason for ruie.—‘It is, also, 
very well settled that a witness, who 
fails to testify to substantive facts, 
cannot be contradicted by asking him 
if he has not stated such to be facts 
to persons out of court, and then prov- 
ing that he has stated out of court, 
that such facts did exist, as such a 
procedure would transform mere hear- 
say into substantive testimony but, 
when a certain substantive fact has 
been proven by another witness anda 
witness is offered by the adverse par- 
ty, who deposes, that the fact did not 
occur, it may be proven that he has 
made a statement out of court, that 
it did occur, for the purpose of af- 
fecting his credibility.’’ Duke v. Com- 
monwealth, 229 S.W. 122, 191 Ky. 138, 
143. 


{[b] For example (1) where a wit- 
ness offered to prove a fact fails to 
give substantial proof of the fact, 
he cannot be contradicted by the party 
calling him by showing that he has 
stated out of court what he failed to 
testify to in court. Bergman v. 
Solomon, 136 S.W. 1010, 143 Ky. 581. 
(2) Ina prosecution for rape, where 
defendant’s witness, who had testified 
on direct examination merely as to 
facts directing suspicion toward her 
husband, denied on ecross-examination 
by the state having heard defendant 
make admission and having told 
prosecutrix’ father that he had heard 
derendant make admission the state 
could not, under the guise of impeach- 
ment, introduce testimony of prosecu- 
trix’ father that the witness had told 


when a certain substantive fact has been proved by 
another witness and a witness is offered by the ad- 
verse party who deposes that such fact did not oc- 
eur, it may be proved that he made a statement out 
of court that it did occur.® 
involving impeachment of one’s own witness that the 
right to impeach by proof of contradictory state- 
ments is limited to contradiction of testimony inju- 
rious to the impeaching party,” that testimony mere- 
ly weak and unsatisfactory does not open the door 
to impeachment by proof of prior contradictory 
statements,® and that where a witness called by a 


It has been held in eases 


him defendant had made such admis- 
sion, since the state, in examination 
of witness as to such statements, in 
effect made her its witness, and could 
not on failure to elicit a certain fact 
impeach her by testimony of a state- 
ment by her contradictory to her testi- 
mony as toa collateral matter. Bryan 
v. State, 234 S.W. 83, 90 Tex.Cr. 175. 


6 Duke v. Commonwealth, 229 S. 
W422; 190) Key. 138. 


7 State v. Hite, 172 P.. 419, 24.N. 
M. 23; Wiese v. State, 287 P. 1099, 
47 Okl.Cr. 59; Eylar v. State, 227 P. 
897, 27 Okl.Cr. 299; Sturgis v. State, 
102 P. 57, 2 Okl.Cr. 362; State v. Merlo, 
Eisai Blin pl S2 MPa ibe SZ Oram 
State v. Yee Gueng, 112 P. 424, 426, 
57 Or. 509; State v. Steeves, 43 P. 
947, 952, 29 Or. 85; El Paso & N. E. 
Ry. Co. v. Landon, 124 S.W. 744, 58 
Tex.Civ.App. 397; Payne v. State, 202 
S.W. -958,°83\ Tex.Cr. 287; ‘Oatesiiv, 
State, 149 S.W. 1194, 67 Tex.Cr. 488. 


“The rule appears to be well set- 
tled that a party cannot impeach his 
own witness by showing. he has made 
statements inconsistent with the tes- 
timony given at the trial, unless the 
testimony so given be material and 
prejudicial to the interests of the par- 
ty calling him.” State v. Steeves, 


supra [quot State v. Yee Gueng, 
supra]. 
fa] MNlustration.—In a prosecution 


of a wife for killing her husband, tes- 
timony of a state witness, who had 
stated that defendant and deceased 
quarreled, that he did not know who 
started the quarrels was not affirma- 
tively prejudicial to the state, and 
such as to authorize the state, under 
Lord L. § 861, in impeaching the wit- 
ness by evidence of prior inconsistent 
statements. State v. Merlo, 173 P. 317, 
182) P..1538).82, Or: 67:8. 


Right to discredit own witness by 
proof of contradictory statements gen- 
erally see supra § 1225. 


8 State v. Yee Gueng, 112 P. 424, 


57 Or. 509; Langford v. Jones, 22 P. 
1064, 18 Or. 307. 
[a] MNlustrations.—(1) Under a 


statute providing that the party pro- 
ducing a witness may not impeach his 
credit by evidence of bad character, 
but may contradict it by other evi- 
dence, and show that he has made at 
other times statements inconsistent 
with his present testimony, the party 
producing a witness who testifies ad- 
versely to him concerning some ma- 
terial matter, may not inquire as to 
matters regarding which the witness 
had not given any testimony or given 
testimony of only a weak and unsatis- 
factory character, and then prove his 
statements at another time in refer- 
ence to such matters. State v. Yee 
Gueng, 112 P. 424, 57 Or. 509. (2) In 
a prosecution for killing a Chinese 
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party testifies to a mere negative he may not be im- 
peached by such party by proof that he formerly 


stated the affirmative of the fact. 


Where a witness has changed or corrected his tes- 
timony as to a particular matter it is not permissible 
to show prior statements inconsistent with his tes- 
timony as first given, but not inconsistent with his. 


later testimony.?°® 


Stricken testimony.. .After certain testimony has 
been stricken out it is not proper to allow prior 
statements contradictory thereto to be shown for 


person, decedent in his dying state- 
ment said that accused belonged toa 
certain tong, but did not indicate the 
faction thereof. The state produced 
a witness who was claimed to have 
been one of the conspirators, and he, 
having testified that he was a member 
of such tong, was asked whether prior 
to the day he was arrested there was 
a split or division in the tong. The 
witness refused to answer except that 
he did not know. It was held that 
the court erred in permitting the state 
to produce the record of the previous 
trial of the witness, and show by 
that that the witness had there testi- 
fied on oath that there were two fac- 
tions in the tong before deceased’s 
death and that witness and deceased 
belonged to different factions. State 
v. Yee Gueng, 112 P. 424, 57 Or. 509. 


9. People v. Champion, 225 P. 278, 
193 Cal. 441; State v. Catsampas, 112 
P. 1116, 62 Wash. 70; State v. Sim- 
mons, 100 P. 269, 52 Wash. 132. 


[a] Tllustrations.—(1) Where a 
state’s witness, after detailing the 
circumstances of a fight between ac- 
cused and prosecuting witness, testi- 
fied that he did not know what ac- 
cused said after the fight, it was error 
to permit the state’s attorneys to tes- 
tify in rebuttal that the witness had 
told them that accused had said after 
the fight that he had done something 
to the prosecuting witness that he 
would never get back. State v. Cat- 
sampas, 112 P.-1116, 62° Wash. 70. 
(2) An affidavit of a defense witness 
used upon extradition proceedings or 
the transcript of his testimony at the 
preliminary examination could not be 
resorted to for impeachment purpos- 
es where, on examination by defend- 
ant, nothing material or immaterial, 
favorable or unfavorable, to defend- 
ant’s case was elicited from the wit- 
ness, and in effect the witness “utter- 
ly failed to testify to anything at all.” 
People v. Champion, 225 P. 278, 281, 
193 Cal. 441. 


[b] Where witness said he did not 
see certain persons hugging and kiss- 
ing each other, he could not be im- 
peached by proof that he had former- 
ly told the questioner that he had seen 
such incident, the court saying: ‘“‘Had 
this witness testified to some affirma- 
tive fact prejudicial to the appellant, 
the ruling complained of would per- 
haps be erroneous. But the 


witness testified to a mere negative, 


and had he been ever so successfully 
impeached the only effect would be to 
destroy testimony which was in itself 
worthless.’’ State v. Simmons, 100 P. 
269, 270, 52 Wash. 132. 


10. Gorham v. Moor, 84 N.E. 436, 
197 Mass. 522; Hains v. Brown, (Mo.) 
240 S.W. 809. 


[a] TIllustration.—‘‘It was open to 
the contestant to argue as to the in- 
consistencies of the witness’ testi- 
mony and the fallibility of his mem- 
ory, but not to contradict a state- 
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the purpose of impeachment.** 
Where testimony has been improperly brought out 


on cross-examination?? it is error to impeach the wit- 


Matters. 


ness by proof of prior statements contradictory of 
such improperly admitted testimony.** 


[§ 1238] b. Collateral, Irrelevant, or Immaterial 
A witness may not be impeached by show- 


ing contradictory or inconsistent statements by him 


ment made early in the examination, 
which the witness himself corrected 
before the conclusion of his testi- 
mony.’ Gorham v. Moor, 84 N.E. 436, 
197 Mass. 522, 526. 


11. Louisville, ete., R. Co. v. Webb, 
35 S.W. 1117, 99 Ky. 332, 18 Ky.L. 258; 
Mayo v. Mayo, 119 Mass. 290. 


12. See infra §§ 1273,.1274. 


13. State v. Stanley, 16 P.(2d) 817, 
170 Wash. 429. 


14. U.S.—American Ins. Union v. 
Lowry, 62 BVA) 209:[cert den 53 S.Ct. 
689, 42805 USi, (4b wel te, Bed 4 9as 
Louisville & N. R. Co.-v. Burns, 242 F. 
Stel ob. CsA Sis Dalland vaiiUe i595 
141 F. 303, 72 C.C.A. 451; Merchants’ 
Life Assoc. v. Yoakum, 98 F. 251, 39 
C.C.A. 56; Lamalere v. Caze, 14 F, 
Cas.No. 8,002, 1 Wash.C.C. 413. 


Ala.—Lester v. Jacobs, 103 So. 682, 
212 Ala. 614; Baker v. State, 95 So. 
467, 209 Ala. 142; Alabama City, G. 
& A. Ry. Co. v. Kyle, 87 So. 191, 204 
Ala. 597; Dominey v. Dowling-Martin 
Grocery Co., 76 So. 977, 200 Ala. 619; 
Western Ry. of Alabama v. Turren- 
tine, 73 So. 40, 197 Ala. 603; Whitsett 
v. Belue, 54 So. 677, 172° Ala. 256; 
Southern Ry. Co. v. Dickens, 49 So. 
766, 161 Ala. 144; Funderburk vy. State, 
389 So. 672, 145 Ala. 661; Couch v. 
Couch, 37 So. 405, 141 Ala. 361; Beall 
v. James Folmar Sons & Co., 26 So. 1, 
122 Ala. 414; Morrow v. Campbell, 
24 So. &52, 118 Ala. 330; Crawford v. 
State, 21 S0;'2147 112 Alara; vOrniv: 
State, 18 So. 142, 107 Ala. 35; Burney 
v. Torrey, 14 So. 685, 100 Ala. 157, 46 
Am.S.R. 33; Steinhardt v. Bell, 80 Ala. 
208; Callan v. McDaniel, 72 Ala. 96; 
Guinn v. State, 115 So. 417, 22 Ala. 
App. 381; Butterworth v. State, 115 
So. 289, 22 Ala.App. 309; Coggins vy. 
State, 102 So. 241, 20 Ala.App. 378; 
Young v. State, 101 So. 775, 20 Ala. 
App. 273 [cert den 101 So. 778, 212 
Ala. 123]; Young v. State, 101 So. 
469, 20 Ala.App. 219 [cert den 101 So. 
470, 211 Ala. 614]; Hembree v. State, 
101 So. 221, 20 Ala.App. 181; Cochran 
v. State, 101 So. 73, 20 Ala.App. 109; 
Nalls v. State, 95 So. 591, 19 Ala.App. 
146; Wilkerson v. State, 93 So. 205, 
18 Ala.App. 478; Herring v. State, 71 
So. 974, 14 Ala.App. 93; Robinson v. 
State, 70 So. 960, 14 Ala.App. 25. 


Ark.—Tullis v. State, 257 S.W. 380, 
162 Ark. 116; Thompson v. Southern 
Lumber Co., 148 S.W. 537, 104 Ark. 
196; Sellers v. State, 124 S.W. 770, 
93 Ark. 313; Crossland v. State, 92 
S.W. 776, 77 Ark. 537, 544. 


Cal.—Steinberger v. California Elec- 
tric “Garage! Co. 168 "P50. 176 Cat, 
386; In re De Laveaga’s Estate, 133 
B)307,. 166 Cal. 607; "In re Gird’s: Bs- 
tate, 108 P. 499, 157 Cal. 584, 187 Am, 
S.R. 131; People v. Storke, 60 P. 420 
[rev 60 P. 1090, 128 Cal. 486]; Crusoe 
vy. Clark; 59 PB. 700,127 Cal. 341: Peo- 
ple v. Dice, 52 P. 477, 120 Cal. 189: 
People v. Nonella, 33 P. 1097, 99 Cal. 


in respect of collateral, irrelevant, or immaterial 
matters,!* as where on cross-examination the witness 
has denied making a statement as to collateral, ir- 


333; People v. Bush, 3 P. 590, 65 Cal. 
129; People v. Furtado, 57 Cal. 345; 
People v. Devine,.44 Cal. 452; People 
v. Whitholt, 247 P. 245, 77 Cal.App. 
587; People v. Cyty, 106 P. 257, 11 Cal. 
App. 702. 


Colo.—King v. People, 172 P. 8, 64 
Colo. 398; Gankyo Mitsunaga v. Peo- 
ple, 129 P. 241, 54 Colo. 102; Askew 
v. People, 48 P. 524, 23 Colo. 446; Den- 
ver Tramway Co. v. Owens, 36 P. 848, 
20 Colo. 107; Torris v. People, 36 P. 
153, 19 Colo. 4388. 


Del.—State v. Dlugozima, 74 A. 1086, 
23 Del. 151. 


D.C.—Fountaine v. Washington Ry. 
& Electric Co., 42 App.D.C. 295. 


Fla.—Adams v. State, 45 So. 494, 
54 Fla. 1; Starke v. State, 37: So. 850, 
49 Fla. 41; Myers v. State, 31 So. 
275, 43 Fla. 500. 


Ga.—Corley v. State, 156 S.E. 196, 
171 Ga. 530; Tanner v. State, 135 S. 
BE. 917, 163 Ga. 121; Stanford v. State, 


1124S. Bi tli8 02153 pn Gasrn2honw Wie O: 
Brackett & Co. v. Americus Grocery 
Co., 56 S.H. 762, 127 Ga. 672; Sullivan 
v. State, 48 S.H: 949,. 121 Ga. 183; 


Hudgins v. Bloodworth, 34 S.E. 364, 
109 Ga. 197; Futch v. State, 16 S.E. 
102,90 Ga. 4725 Poland, v. C. C. Os= 
borne Lumber Co., 139 S.E. 734, 37 
Ga.App. 212; Kennedy v. State, 70 S. 
BE. 986, 9 Ga.App. 219. 


Idaho.—State v. Bush, 295 P. 432, 
50 Idaho 166; Hilbert v. Spokane In- 
ternational Ry. Co., 116 P. 1116, 20 
Idaho 54; State v. Crea, 76 P. 1013, 
10 Idaho 88; State v. Irwin, 71 P. 608, 
9 Idaho 35, 60 L.R.A. 716. 


Ill.—People v. Pfanschmidt, 104 N. 
E. 804, 262 Ill. 411, Ann.Cas.1915A 
1171; Prather v. Chicago Southern R. 
Co., 77 N.B. 430, 221 Ill. 190; Moore 
v. People, 108 Ill. 484 [aff-13 Ill.App. 
248]; Stewart v. Illinois Cent. R. Co., 
184 Ill.App. 412; Cook v. Lynch, 128 
Ill.App. 117. Compare Craig v. Rohr- 
er, 63 Ill. 325, 326 (where the upper 
court disapproved an instruction that 
“before the jury can allow any con- 
tradiction of the testimony of any of 
the witnesses to affect their credibility 
in this suit, the jury must be satis- 
fied, from the evidence, that such con- 
tradiction is not only true but is upon 
a matter material to the issue in this 
case, and also that the testimony so 
contradicted was intentionally false,” 
and where the upper court said: “It is 
true that a witness can not be con- 
tradicted as to matters purely col- 
lateral, but where contradictory state- 
ments, by a witness in a matter col- 
lateral, are suffered to be proved with- 
out objection, such evidence being in 
the case, tends, as we conceive, to af- 
fect the credibility of the witness, and 
may be so considered and weighed by 
the jury. The evidence offered of 
contradictory statements by the wit- 
nesses tended to impeach their verac- 


ity; to what extent it affected their 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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credibility was entirely a question for 
the jury, and they were misdirected in 
this respect by the instruction”). 


Ind.—Blum v. State, 148 N.B. 193, 
196 Ind. 675; Stout v. State, 92 N.E. 
161, 174 Ind. 395, Ann.Cas.1912D 37; 
Miller y. State, 91 N.E. 930, 174 Ind. 
255; Miller v. Coulter, 59 N.H. 853, 
156 Ind. 290; Blough v. Parry, 40 N. 
E. 70, 43 N.E. 560, 144 Ind. 4638; Zonk- 
er v. Cowan, 84 Ind. 395; Dillon Vv. 
Bell, 9 Ind. 320; Shields v. Cunning- 
ham, 1 Blackf. 86; Dehler v. State, 53 
N.E. 850, 22 Ind.App. 383; Patrons’ 
Mut. Aid Soc. v. Hall, 49 N.E. 279, 19 
Ind.App. 118; Pape v. Lathrop, 46 N.E. 
154, 18 Ind.App. 638. 


Iowa.—Walmer-Roberts v. Hennes- 
sey, 181 N.W. 798, 191 Iowa 86; Sei- 
bert Bros. & Co. v. Germania F. Ins. 
Co., 106 N.W. 507, 132 Iowa 58; State 
v. Wasson, 101 N.W. 1125, 126 Iowa 
320; State v. Sheridan, 96 N.W. 730, 
121 Iowa 164. : 


Kan.—State v. Curtis, 196 P. 445, 
108 Kan. 537; State v. Sweeney, 88 P. 
1078. 76 Kean. 265; State vy. Ray,37_P. 
996; 54 Kan. 160; Burkhalter v. Nu- 
zum, 61 P. 310, 9 Kan.App. 885. 


Ky.—Duke v. Commonwealth, 229 
S.W. 122, 191 Ky. 138; Denton v. Com- 
monwealth, 221 S.W. 202, 188 Ky. 30; 
Mann’s Adm’r vy. Reynolds, 150 S.W. 
329, 150 Ky. 313; Higgins v. Common- 
wealth, 134 S.W. 1135, 142 Ky. 647; 
Illinois Cent. R. Co. v. Smith, 118. S. 
W. 933, 183 Ky. 732; Georgetown Wa- 
ter, etc., Co. v. Forwood, 113 S.W. 112; 
Owensboro City R. Co. v. Allen, 108 
S.W. 357, 32 Ky.L. 1353; Feltner v. 
Goms,) 97. oS.W. 438,) 80") Ky.L.» 107; 
French v. Com.. 97 S.W. 427, 30 Ky.L. 
98; Yelton v. Black, 82 S.W. 634, 26 
Ky.L. 885; Com. v. Bright, 66 S.W. 
604, 23 Ky.L. 1921;. Justice v. Com., 
46 S.W. 499, 20 Ky.L. 386; Randolph 
v. Com., 11 S/W. 813, 11 Ky.L. 244; 
Loving v. Com., 80 Ky. 507, 4 Ky.L. 
457. 


La.—State v. Cox, 68 So. 107, 136 La. 
1008; State v. Weathers, 54 So. 290, 
127 La. 930; State v. Conerly, 21 So. 
192, 48 La.Ann. 1561. 


Md.—Murphy v. State, 87 A. 811, 
120 Md. 229, Ann.Cas.1914B 1117. 


Mass.—Gorham vy. Moor, 84 N.E. 436, 
197 Mass, 522; Com. v. Nelson, 61 N. 
B. 802, 180 Mass. 83; Jordan v. Mc- 
Kinney, 11 N.E. 702, 144 Mass. 438; 
Force v. Martin, 122 Mass. 5; Com. v. 
Goddard, 2’ Allen 148. 


Mich.—People v. Williams, 124 N. 
W. 555, 159 Mich. 518; Monyhan vy. 
Detroit, etc., Plank-Road Co., 89 N.W. 
372, 129 Mich. 549; Adams v. Detroit 
Electric R. Co., 88 N.W. 634, 129 Mich. 
291; McDonald v. McDonald, 34 N.W. 
276, 67 Mich. 122; Howard v. Pat- 
Tick, 5 N.W. 84, 43 Mich. 121. 


Minn.—Towle v. Sherer, 73 N.W. 
180, 70 Minn... 312; State v. Barrett, 
41 N.W. 459, 40 Minn. 65; Hicks v. 


Stone, 13 Minn. 434. 


Miss.—Cooper vy. State, 49 So. 178, 
94 Miss. 480; Bell v. State, 38 So. 795; 
Davis v. State, 37 So. 1018, 85 Miss. 
416; Dunk v. State, 36 So. 609, 84 
Miss. 452; Garner v. State, 25 So. 363, 
76 Miss. 515. 


Mo.—Janis v. Jenkins, 58 S.W.(2d) 
298; State v. Barker, 246 S.W. 909, 
296 Mo. 51; State v. Murphy, 100 S. 
Ww. 414, 201 Mo. 691; Roe v. Versailles 
Bank, 67 S.W. 3038, 165 Mo. 406; Ham- 
burger v. Rinkel, 64 S.W. 104, 164 Mo. 
398; State v. Taylor, 35 S.W. 92, 134 
Mo. 109; Hermann y. St. Joseph R., 
ete., Co., 129 S.W. 414, 144 Mo.App. 147; 
Hermann y. St. Joseph Ry., Light, 
Heat & Power Co., 129 S.W. 414, 144 
Mo.App. 147; Cramer v. Barmon, 103 


WITNESSES 


S.W. 1086, 126 Mo.App. 54; Muth v. 
St. Louis Trust Co., 67 S.W. 978, 94 
Mo.App. 94. 


Mont.—State v. Pugh, 40 P. 861, 16 
Mont. 343. 


Neb.—Carter v. State, 54 N.W. 858, 
36 Neb. 481. 


Nev.-—State v. Phipps, 282 P. 1024, 
52 Nev. 115. 


N.H.—Villineuve v. Manchester St. 
R. Co., 60 A. 748, 73 N.H. 250; Cooper 
v. Hopkins, 48 A. 100, 70 N.H. 271. 


N.M.—Kiker vy. Bank Sav. Life Ins. 
Co., 28 P.(2d) 366, 37 N.M. 346; State 
v. Kile, 218 P. 347, 29 N.M. 55; State 
v. Pruett, 160 P. 362, 22 N.M. 223, L.R. 
A.1918A 656. 


N.Y.—Furst v. Second Ave. R. Co., 
72 N.Y. 542; Sloan v. New York Cen- 
tral (R.-Co.,945 NY. 1255 | Trustees of 
Brooklyn First Baptist Church v. 
Brooklyn F. Ins. Co., 28 N.Y. 153; In 
re Eno’s Will, 187 N.Y.S. 756, 196 App. 
Div. 181; Mitnick v. Nassau Electric 
Re Conn 123 Noss sod5.438 App Div. 
576; Wimmer v. Metropolitan St. R. 
Co., -86 N.Y.S. 1052, 92 App.Div. 258; 
Lumley v. Torsielilo, 74 N.Y.S..567, 69 
App.Div. 76; Crossman v. Lurman, 68 
N.Y.S. 311, 57 App.Div. 393 [aff 63 N. 
BE. 1097, 171 N.Y. 329, 98 Am.S.R. 599 
(aff 24 S.Ct. 234, 192-U.S. 189, 43 L.Ed. 
401)]; Pfeffer v. Stein, 50 N.Y.S. 516, 
26 App.Div. 537; People v. Ryan, 8 N. 
Y.S. 241, 55 Hun 219; People v. Ware, 
29) Hun _473,/1 (N.Y Cr: 178 Laff 92) Ney. 
653]; Heyman v. Singer, 99 N.Y.S. 
942, 51 Misc. 18; Kopetzky v. Metro- 
politan El. R. Co., 35 N.Y.S: 766, 14 
Mise. 311 [aff 58 N.H. 1127,.159 NVY. 
539]; Hammer vy. Hisner-Mendelson 
@o., 152, N. ¥.5,8L003: 


N.C.—Carr v. Smith, 39 S.E. 831, 129 
ae: 232; State v. Roberts, 81 N.C. 
605. 


N.D.—Commercial Security Co. v. 
Jack, 150 N.W. 460, 29 N.D. 67. 


Okl.—Weber vy. Rusch, 245 P. 46, 117 
Okl. 4; Bilby v. Brockman, 155 P. 257, 
55 Okl. 714; Missouri, O. & G. Ry. Co. 
v. Adams, 153 P. 200, 52 Okl. 557; Phil- 
lips v. State, 203 P. 902, 20 Okl.Cr. 415; 
Hartwell v. State, 177. P. 383, 15 Okl. 
Cr. 416. 


Or.—State v. Yee Gueng, 112 P. 424, 
57 Or. 509; State’ v. Dunn, 99 P. 278, 
100° P. 258; 58 Ors 304; Williams v. 
Culver, 64 P..763,-89 ‘Or. 387; State wv. 
Steeves, 43 P. 947, 29 Or. 85; Josephi 
v. Furnish, 41 P. 424, 27 Or. 260. See 
State v. McKiel, 259 P. 917, 122 Or. 504 
(recognizing rule); State v. Edwards, 
210 P. 1079, 106 Or. 58 (recognizing 
rule under statute declaratory of com- 
mon law). 


Pa.—Launikitas v. Wilkes-Barre & 
Wyoming Valley Traction Co., 88 A. 
703, 241 Pa. 458; Kearney v. Clarion 
First Nat. Bank, 18 A.» 598, 129. Pa. 
577; Com. v. Craig, 19 Pa.Super. 81. 


S.C.—State v. Brock, 126 S.H. 28, 
130 S.C. 252; State v. Thompson, 110 
S.E. 138, 118 S.C. 191; State v. Milam, 
70 S.B.-447, 88 S:C:. 12%; Harbert. v. 
Atlanta, etc., R. Co., 59 S.E. 644, 78 S. 
C. 537; State v. Jones, 54 S.E. 1017, 
74 8.C. 456; State v: Wise, 12 S.E. 556, 
38. S.C. 582. 


S.D.—State v. Clark, 194 N.W. 655, 
46 S.D. 490. 


Tex.—Orchin v. Fort Worth Poultry 
& Weg Co., (Civ.App.) 43 S.W.(2d) 308 
[reformed in other respects (Civ. 
App.) 53 S.W.(2d) 103]; Burchill v. 
Hermsmeyer, (Civ.Anp.) 262 S.W. 511; 
Texas Co. v. Strange, (Civ.App.) 154 
S.W. 327; Dooley v. Boiders, (Civ. 
App.) 128 S.W. 690; Texarkana Gas & 
Hiectric Co. v. Lanier, 126 S.W. 67, 59 
Tex.Civ.App. 198; Prewitt v. South- 
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western Telegraph & Telephone Co., 
101 S.W. 812, 46 Tex,Civ.App. 123; 
Western Cottage Piano, etc., Co. v. An- 
derson, 101 S.W. 1061, 45 Tex.Civ.App. 
513; Missouri, etc., R. Co. v. Moore, 
59 S.W. 282, 24 Tex.Civ.App. 489; 
Croft v. Smith, (Civ.App.) 51 S.W. 
1089; Red v. State, 277 S.W. 683, 102 
Tex.Cr. 263; Mack v. State, 263 S.W. 
912, 97 Tex.Cr. 583; Garrison v. State, 
252 S.W. 511, 94 Tex.Cr. 541; Smith 
v. State, 248 S.W. 685, 93 Tex.Cr. 529; 
White v.- State, 286 S.W. 745, 90 Tex. 
Cr. 584; Payne v. State, 202 S.W. 958, 
83 Tex.Cr. 287; Evans v. State, 172 S. 
W. 195, 16:Tex.€r. 563) Bilis v. State 
154 S.W. 1010, 69 Tex.Cr. 468; Jen- 
nings v. State, 132 S.W. 473, 60 Tex. 
Cr. 421; Lemons v. State, 128 S.W. 
416,. 59 Tex.Cr. 299; Barbee v. State, 
97 S.W. 11058, .50) Tex:.Cr. 426; Wom Vv; 
State, (Cr.) 87 S.W...157;. Garcia. Ve 
State, (Cr.) 74 S.W. 916; Lankster v. 
State, (Cr.). 72 SWin 8885, Cogdellve 
State;s 63." Saw. 6455 043) whens paulo 
Turner v. State, 25 S.W. 635, 33 Tex. 
Cr. 103;, Hienderson: v. State, lex. 
App. 432. 


Utah.—State v. Nell, 202 P. 7, 59 
Utah 68; Kuchenmeister v. Los An- 
geles.,.&, Suki R. Coie £72 <P 1258, 152 
Utah 116; State v. Haworth, 68 P. 155, 
24 Utah 398. 


Vt.—Niebyski v. Welcome, 
341, 93 Vt. 418. 


103 A. 


Va.—Keeney v. Commonwealth, 137 
S.E. 478, 147 Va. 678. 


Wash.—State v. Powers, 283 P. 439, 
155 Wash. 63; State v. McMullen, 252 
P. 108, 142 Wash. 7. 


W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 


Wis.—Harley v. Winn, 109 N.W. 683, 
129 Wis. 291; Illinois Steel Co. vy. 
Jeka, 101 N.W. 399, 123 Wis. 419; Bar- 
ton v. Bruley, 96 N.W. 815, 119 Wis. 
326; Cahn v. Ladd, 68 N.W. 652, 94 
Wis. 134. 


Eng.—Crowley v. Page, 7 C.&P. 789, 
32 E.C.L. 874, 173 Reprint 344. 


Ont.—McCulloch v. Gore Dist. Mut. 
He dns, Cos.327U,.C.Q@.Ba 610,45 400s, Or 
Supe: Beemer v. Kerr, 23 U.C.Q.B. 
557. 


“It has been uniformly held that 
previous contradictory statements, 
sworn or unsworn, cannot be given in 
evidence unless they relate to some 
matter material to the issue on trial.” 
Alabama City, G. & A. Ry. Co. v. Kyle, 
87 So. 191, 194, 204 Ala. 597. 


{a] ‘It is elementary that, in or- 
der to impeach a witness, by showing 
contrary statements made out of 
court, the contradiction must be on a 
material point, and that contradictory 
statements which a jury can consider 
must refer to a material fact.’ Wil- 
pe ds State, 93 So. 205, 18 Ala. App. 


[b] “It is well settled that a wit- 
ness cannot be impeached by contra- 
dicting him upon collateral matters.” 
People v.! Dye, 16, P. 587, 539,75 Cal. 
108, 112 [quot People v. Factor, (Cal. 
App.) 13 P.(2d) 984]. To same effect 
yee v. Jenkins, (Mo.) 58 S.W.(2d) 


[c] Reasons for rule.-—‘If such a 
course was to be tolerated, for the 
purpose of afterwards impeaching the 
testimony of the witness, by contra- 
dicting him in case he should answer 
in the negative, it would render the 
inquiry, as Mr. Starkie very justly 
observes, which ought to be single 
and confined to the matter in issue, in- 
tolerably complicated and prolix, and 
causing it to branch out into an in- 
definite number of collateral issues. 

Besides the danger of render- 
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relevant, or immaterial matters, the cross-examiner 
is bound or concluded by the answer,*® and may not 
introduce evidence to prove that the witness did 
make the statement which he denied making,!® al- 
though if the matter is collateral to the issues of the 
case, but affects the credibility of the witness in the 
particular cause as distinguished from his general 
credibility, its relevancy to his eredibility in the 
particular cause renders such otherwise collateral 
matter a proper subject of impeachment by proof of 
While a denial of prior 
inconsistent statements or transactions, bearing not 
upon any issue directly in the case but as to matters 


contradictory statements.1* 


ing the trial of a cause interminable 
by such testimony, it is very obvious 
that the jury may likewise be readily 
and greatly misled by it, and induced 
to give a verdict fraught with the 
highest degree of injustice.” Griffith 
v. Eshelman, 4 Watts (Pa.) 51, 53 
[quot Launikitas v. Wilkes-Barre & 
Wyoming Valley Traction Co., 88 A. 
703, 704, 241 Pa. 458]. 


[d] For example, a party may not 
impeach a witness by asking him a 
question requiring him to admit or 
deny that he had made a statement 
out of court, incompetent as proof of 
any facts so stated by him, and im- 
material because he had testified to 
no fact to the contrary, and then, on 
his denying making the statement, in- 
troduce testimony that he did make 
it. Western Ry. of Alabama v. Tur- 
rentine, 73 So. 40, 197 Ala. 603. 


Discretion of court as to: 


Cross-examination generally for pur- 
poses of impeachment see supra § 
1008. 


Admissibility of evidence to contra- 
dict see infra §§ 1352-1360. 


Extent of inquiry as to contradictory 
statements for purposes of impeach- 
ment see supra § 1219. 


15. See infra § 1299. 


16. U.S.—American Ins. Union v. 
Lowry, 62 F.(2d) 209 [cert den 53 S. 
Ct. 689, 289 U.S. 745, 77 L.Ed. 1491]; 
Fisk v. U. S., 279 F. 12. 


Ala.—Kelly v. Louisville, 
Co., 41 So. 870, 148 Ala. 143; 
Chambliss, 35 Ala. 19. 


Ark.—Hinson v. State, 88 S.W. 947, 
76 Ark. 366. 


Cal.—Trabing v. California Nav., 
etc., Co., 53 P. 644, 121 Cal. 137; Peo- 
ple v. Worthington, 38 P. 689, 105 Cal. 
166; Faulkner v. Rondoni, 37 P. 883, 
104 Cal. 140; People v. Webb, 11 P. 
509, 70 Cal. 120. 


Ill.—Chicago, etc., R. Co. v. Bell, 70 
rin 102; Teal v. Meravey, 12 I1l.App. 
32. 


Ind.—Stout v. State, 92 N.E. 161, 
174 Ind. 395, Ann.Cas.1912D 37; Mil- 
ler v. State, 91 N.H. 930, 174 Ind. 255; 
Hinkle v. State, 61 N.E. 196, 157 Ind. 
237; McIntire v. Young, 6 Blackf. 496, 
39 Am.D. 443; Stout v. Indianapolis, 
ete., R. Co., Wils. 80. 


TIowa.—In re Workman’s Estate, 156 
N.W. 438, 174 Iowa 222; Laird v. 
Equitable L. Assur. Soc., 67 N.W. 385, 
98 lowa 495. 


Kan.—State v. Sweeney, 88 P. 1078, 
75 Kan. 265. 


Ky.—Powers v. Com., 61 S.W. 735, 
63 S.W. 976, 22 Ky.L. 1807, 23 Ky.L. 
146, 110 Ky. 386, 58 L.R.A. 245; Com. 
v. Hourigan, 12 S.W. 550, 89 Ky. 305, 
11 Ky.L. 509. 


GUC Guat. 
Seale v. 
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Me.—Woodroffe v. Jones, 21 A. 177, 
83 Me. 21; Davis v. Roby, 64 Me. 427. 


Mass.—Jordan v. McKinney, 11 N. 
E. 702, 144 Mass. 438; Lane v. Bryant, 
9 Gray 245, 69 Am.D. 282; Harrington 
v. Lincoin, 2 Gray 133. 


Mich.—People v. Williams, 124 N.W. 
555, 159 Mich. 518; Hamilton v. Peo- 
ple, 9 N.W. 247, 46 Mich. 186; Dunn vy. 
Dunn, 11 Mich. 284. 


Miss.—Cooper v. State, 49 So. 178, 
94 Miss. 480; Williams-v. State, 19 So. 
826, 73 Miss: 820. 


Neb.—George v. State, 20 N.W. 311, 
16 Neb. 318. 


N.H.—Cooper v. Hopkins, 48 A. 100, 
70 N.H. 271; Sumner v. Crawford, 
45 N.H. 416; Dewey v. Williams, 43 
N.H: 384. 


N.J.—Materka v. Erie R. Co., 95 A. 
612, 88 N.J.Law 372. 


N.Y.—Mitnick v. Nassau Electric 
Rey Corp 2232 NAYES S315 438 eApp. Div. 
576; Wimmer v. Metropolitan St. R. 
Co. °86°N.¥.S.. 1052, .92 A pp. Diva) 256i 
SelppAverwDry Wockiretes Re Con ub 
N.Y.S. 409, 45 App.Div. 489; Leinkauf 
v. Lombard, 42 N.Y.S. 391, 12 App.Div. 
302; McNeill v. Metropolitan St. R. 
Co., 45 N.Y.S. 1030, 20 Misc. 426; Na- 
tion v. People, 6 ParkCr. 258. 


N.C.—Carr v. Smith, 39 S.E. 831, 
129 N.C. 232; State v. Morris, 13 S.BH. 
877, 109. N.C. 820. 


Okl.—Klein v. Muhlhausen, 200 P. 
468, 88 Okl. 21: JWillis v. State, 167 
Peo88h 18 Ol. 700- 


Or.—State v. Patrick, 282 P. 233, 
131 Or. 209; State v. Dunn, 99 P. 278, 
100 P. 258, 53 Or..304; Williams v. 
Culver; (64:'P. 97635. 89 40r, 337. 


Tenn.—Saunders v. City, etc., 
Co., 41 S.W. 1031, 99 Tenn. 130. 


Tex.—Dimmitt v. Robbins, 12 S.W. 
94, 74 Tex. 441; Briscoe v. State, 222 
S.W. 249, 87 Tex.Cr. 375; Ballard v. 
State, 160 S:W. 716, 71 Tex.Cr. 587; 
Keener v. State, 103 S.W. 904, 51 Tex. 
Cr. 590; Scott v. State, 93 S.Ww. 112, 
49 Tex.Cr. 386; Boatwright v. State, 
60 S.W. 760, 42 Tex.Cr. 442. 


Utah.—State v. Haworth, 68 P. 155, 
24 Utah 398; Rogers v. Cook, 30 P. 
234, 8 Utah 123. 


Wee eer Van Castles 1icAs et2is6l 


R. 


Wash.—State v. Spadoni, 243 P. 854, 
137 Wash. 684; State v. Carroll, 206 
P. 563, 119 Wash. 623. 


[a] “It is a rule of long standing 
that a witness cannot be impeached 
on a collateral statement first made 
by him on cross-examination.’’ Peo- 
ple v. Whitholt, 247 P. 245, 246, 77 
Cal.App. 587. 


[b] Illustration.—Where a_  wit- 
ness testified as to the first difficulty 
a week before the homicide, and de- 
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which are only collaterally involved, and not arising 
upon or within the scope of the direct examination, 
does not authorize evidence to prove such inconsis- 
tent collateral statements when the impeachment, if 
established, would go only to the point of the wit- 
ness being a man worthy of credence generally,'* a 
distinction exists and evidence may be adduced, upon 
denial by the witness, where the matters inquired 
about, although collateral to the issues, are relevant 
to the conduet or interest of the witness in the par- 
ticular cause,!® going to show interest, motive, or 
prejudice,?° with reference to the cause in which his 


* 

nied on cross-examination that he 
had said that defendant had said that 
the wife of deceased would be a wid- 
ow within a week, rebuttal evidence 
that he had so stated was inadmissi- 
ble on any theory and it was revers- 
ible error to admit such testimony as 
it did not tend to contradict the wit- 
ness ona relevant or competent issue. 
State v. Pruett, 160 P. 362, 22 N.M. 
223, L.R.A.1918A 656. 


17. Whitsett v. Belue, 54 So. 677, 
172 Alan 2562 


18. Harrington v. Lincoln, 2 Gray 
(Mass.) 133; Katz v. Brooklyn, ete., 
Re Cos sd 16s iN. ¥IS.5 5G2, EO a uMSe a alo. 
And see supra text and note 14. 


[a] Reproach of earlier witness, 
after the completion of his examina- 
tion, with not answering in a partic- 
ular manner and assurance to him 
that the witness, had he been on the 
stand, would have said something, 
even if it had been untrue, being the 
subject matter asserted by way of 
impeachment and denied, refusal to 
permit evidence tht®reof was proper 
since the conversation operated at 
most to disparage the speaker as a 
man of sound moral views. MHarring- 
ton vy. Lincoln, 2 Gray (Mass.) 133. 


19. See infra text and notes 20, 21. 
20. Ill.—Ray v. Bell, 24 Ill. 444. 


Ky.—Powers vy. Com., 61 S.W. 735, 
63) S.W.--976, 22) “Kyl 1807,) 23 “Ky. 
146, 1ai0! Ky-F 3865253) LR: AG 452 


Me.—Davis v. Roby, 64 Me. 427. 


Md.—Wise v.,Ackerman, 25 A. 424, 
76 Md. 375. 


Mass.—Tyler v. Pomeroy, 8 Allen 
480. See Harrington v. Lincoln, 2 
Gray 133.(recognizing rule). 


Mich.—Tolbert v. Burke, 
803, 89 Mich. 132. 


Mo.—State v. Darling, 100 S.W. 631, 
202 Mo. 150. 


N.Y.—O’Hagan vy. Dillon, 42 N.Y. 
Super. 456 [rey on other grounds 76 
N.Y. 170]. Compare Nation v. Peo- 
ple, 6 Park.Cr. 258 (where, after de- 
nial of a claimed statement that if 
defendant would refund witness a 
part of the money he had lost he 
would not swear against defendant, 
an offer of proof of such statement 
was properly refused, being collateral 
and not tending to show the motive 
or bias of the witness, an exception 
which the court recognized as exist- 
ing where the facts made out a case 
for its application). 


N.C.—Cathey v* Shoemaker, 26 S.. 
44, 199 “N.C. 424. 


Fore sem icaee v. State, 42 Ohio St. 


50 N.W. 


Wis.—Schuster v. State, 
30, 80 Wis. 107. 


“Upon the witness denying the use 
of the language imputed to him, it 


49 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
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testimony is given, and the same rule likewise applies 
Moreover, where 
the prior inconsistent collateral statements or dec- 
larations are so closely connected with others di- 
rectly bearing upon the issue that the entire con- 
versation must be shown in order to make the mean- 
ing of the latter appear, that may be done although 
it thus involves evidence as to such collateral state- 
ments.22. Where a statement attributed to a witness 
does not dispute anything he said on direct examina- 
ion, and where on cross-examination the witness de- 
nies having made the statement, his denial is not 
subject to rebuttal because such statement is clearly 


to a showing of misconduct.?? 


would be competent to prove what 
he did say, not with the view of hav- 
ing a direct effect on the issue, but 
to show what was the state of the 
mind of the witness, his relation to 
the [parties], and his motive 
and temper in the particular transac- 
tion, so as to enable the jury to de- 
termine the weight due to his tes- 
timony; and this is in no _ proper 
sense collateral to the inquiry.” Wise 
pa Ackerman, 25 A. 424, 427, 76 Md. 
noe 


“The answer of a witness to a col- 
lateral question, drawn out on cross- 
examination, is ordinarily conclusive; 
but this is subject to the exception 
that when the impeaching or 
collateral question is as to the decla- 
ration of the witness, and is asked 
to show the temper, bias, or disposi- 
tion of the witness 2 the oppo- 
site party is not bound by the answer 
but may contradict him by other evi- 
dence.” Cathey v. Shoemaker, 26 S. 
BE. 44, 46, 119 N.C. 424. 


[a] Thus (1) where a medical ex- 
pert, questioned as to whether he 
had not, in urging one interested in a 
similar damage claim as that involv- 
ed in the instant case to settle, stated 
that, in a former trial of the instant 
claim, he had “been instrumental in 
getting a big verdict for the plain- 
tiff,’’ denied such statement, proof of 
his having made it should have been 
admitted. Wise v. Ackerman, 25 A. 
424, 76 Md. 375. (2) Where the wit- 
ness denied, when questioned, that 
he head, prior to the selection of the 
jury, approached members of the jury 
panel, telling them he was familiar 
with the facts as to defendant’s lia- 
bility and that they should “stick it 
to him,” evidence should have been 
allowed, when offered, to show that 
he did in fact make such statements. 
State v. Darling, 100 S.W. 631, 202 
Mo. 150. (3) Where the witness, be- 
ing asked whether he had not said 
that, if he had a large sum of money 
that defendant owed him, he would 
not be a witness, replied in the nega- 
tive, evidence to prove such state- 
ment was competent. O’Hagan v. 
Dillon, 42 N.Y.Super. 456 [rev on oth- 
er grounds 76 N.Y. 170]. 


{b] Bias manifested must be ad- 
verse to party seeking to impeach the 
witness, and it is not his privilege 
to controvert a denial of statements 
inquired about tending to show a bi- 
as, if any, in his favor and opposed to 
his adversary, as a basis for intro- 
ducing other portions of the same 
alleged conversation which he deems 
favorable to his cause. Cooper vy. 
Hopkins, 48 A. 100, 70 N.H. 271. 


{e] Danger that jury may improp- 
erly treat testimony on collateral mat- 
ters as substantive evidence does not 
justify its exclusion. Kent v. State, 
42 Ohio St. 426. 


[d] Where witness is party to suit, 
the relaxation of the rule as to the 
conclusiveness of denial in respect 
of collateral matters on account of 


, 
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collateral.2% 


Test. 


bias or motive does not apply, as the 
witness may naturally be taken as 
having a bias or interest respecting 
the result of such suit without a 
showing of that circumstance. Carr 
v. Smith, 39 S.E. 831, 129 N.C. 232. 


Contradiction of fact of interest or 
bias see supra § 1198. 


21. Lewis v. Steiger, 8 P. £84, 68 
Cal. 200; Davis v. Roby, 64 Me. 427; 
Hill v. State, 18 Tex.App. 665; Schus- 
ter v. State, 49 N.W. 30, 80 Wis. 107. 
See Harrington y. Lincoln, 2 Gray 
(Mass.) 133 (recognizing rule). But 
see McNeill v. Metropolitan St. R. Co., 
45 N.Y.S. 1030, 20 Misc. 426 (where, 
following denial of a statement that 
the witness said that one party had 
offered him a sum of money to stand 
by his statement of a case and that if 
the other party wished him to make a 
statement he would have to offer as 
much, evidence to prove such conver- 
sation was held incompetent as being 
collateral). 


[a] Illustrations.—(1) Denial by 
the witness when questioned that he 
had offered a party that he would 
for a certain price procure testimony 
to be given for him in the case au- 
thorized the introduction of evidence 
that such an offer was made. Lewis 
v. Steiger, 8 P. 884, 68 Cal. 200. (2) 
Where the witness was asked if she 
had not said that she knew nothing 
about the case except what her hus- 
band had told her and that he had 
told her the story she must tell, with 
the caution that she must tell the 
same story twice or she would spoil 
all, and denied it, proof of such a 
statement by her was admissible. 
Davis v. Roby, 64 Me. 427. (3) The 
witness, upon being asked if he had 
not proposed to defendant that he 
would “know nothing’ if defendant 
would give him ten dollars, replying 
that such was not the case but that 
defendant had offered him that sum, 
which he had accepted, defendant 
might introduce impeaching evidence 
to show that the witness had ap- 
proached him with such a_ proposi- 
tion. Hill v. State, 18 Tex.App. 665. 
But see Katz v. Brooklyn, etc., R. Co., 
116 N.Y.S. 562, 63 Mise. 315 (holding 
party concluded by witness’ denial of 
an alleged offer to the party’s hus- 
band to testify in her favor, provided 
she paid him an amount specified, on 
the ground that that went only to the 
witness’ credibility generally). (4) 
Where the witness, the father of ac- 
cused who could not be found, was 
asked whether he had not requested 
another to conceal accused if he 
should be found, and denied it, evi- 
dence of such request was proper. 
Feuerre v. State, 49 N.W. 30, 80 Wis. 


22. Henson v. State, 25 So. 23, 120 
Ala. 316; Hess v. Redding, 28 N.E. 
234, 2 Ind.App. 199; Kent v. State, 42 


Ohio St. 426; Kaime v. Omro, 5 N.W. 
838, 49 Wis. 371. 
Goodman v. U. S., 89 F.(2d) 


23. 
24, 
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While evidence need not be admissible un- 
der the rules governing declarations and admissions 
in order to be competent for purposes of impeach- 
ment,** the test of whether the subject matter of tes- 
timony is so far collateral as not to afford a proper 
basis of impeachment by proof of contradictory state- 
ments, is whether, if the matter alleged to have been 
stated by the witness out of court were true, the par- 
ty secking to impeach the witness would be entitled 
to prove such matter in support of his case,?° that 
is, could the fact as to which self-contradiction is 


24. See infra § 1246. 


25. Ark.—Tillman vy. State, 166 S. 
W. 582, 112 Ark. 236. 


Colo.—Askew v. People, 48 P. 524, 
23 Colo. 446. 


D.C.—Thompson-Starrett 
Warren, 38 App.D.C. 310. 


Iowa.—State v. Matheson, 103 N. 
W. 137, 130 Iowa 440, 114 Am.S.R. 427, 
8 Ann.Cas. 430. 


Miss.—Ware v. State, 110 So. 503, 
145 Miss. 247; Magness v. State, 63 
So. 352, 106 Miss. 195; Garner v. State, 
25 So. 3638, 76 Miss. 515 [foll Williams 
v. State, 19 So. 826, 73 Miss. 820]. 


Mo.—State v. Moore, 29 S.W.(2d) 
148, 149 [quot Cyc]; State v. Prince, 
167 S.W. 535, 258 Mo. 315; Hamburg- 
er v. Rinkel, 64 S.W. 104, 164 Mo. 398. 


Neb.—George v. State, 20 N.W. 311, 
16 Neb. 818; George Burke Co. v. 
Reweeks 4 Neb. (Unoff.) 122, 93 N.W. 


Co; Avs 


N.H.—Combs v. Winchester, 39 N. 
FRS03, 75 Amps 22039 


Or.—State v. Edwards, 210 P. 1079, 
106 Or. 58. 


Pa.—Commonwealth v. Zervas, 153 


AGS 16:7, 1802, -Pa,, 50. 
S.C.—State v. Brock, 126 S.E. 28, 
130 S.C. 252; State v. Thompson, 110 


S.E. 133, 134, 118 S.C. 191 [quot Cyc]. 


Tenn.—Saunders vy. City & Subur- 
ban R. Co., 41 S.W. 1031, 1034, 99 
Tenn. 130. 


Tex.—Davis v. State, (Cr.) 20 S.W. 


923; Johnson v. State, 2 S.W. 609, 
22 Tex.App. 206. 
Wash.—Bailey v. Seattle, ete, R. 


Co., 73 P. 679, 32 Wash. 640. 


W.Va.—State v. Sheppard, 39 S.E. 
676, 49 W.Va. 582. 


Eng.—Atty.-Gen. yv. Hitchcock, 1 
Exch. 91, 154 Reprint 38. 


“An approved test of the question 
whether or not a fact inquired of in 
cross-examination is collateral is this: 
Would the cross-examining party be 
entitled to prove that fact as a part 
of, and as tending to establish, his 
case?’ Saunders v. City & Suburban 
R. Co., supra. 


[a] Pollock’s test.—‘‘The test, 
whether the matter is collateral or 
not, is this: If the answer of a wit- 
ness is a matter which you would be 
allowed on your part to prove in 
evidence—if it have such a connec- 
tion with the issue, that you would 
be allowed to give it in’ evidence— 
then it is a matter on which you may 
contradict him.” Atty.-Gen. v. Hitch- 
cock, 1:Exch, 91, 99, 154 Reprint 38 
(per Pollock, C. B.). 


[b] Where statement is with re- 
spect to subject matter of suit, hav- 
ing a direct relation to the principal 
facts at issue, it cannot be regarded 
as collateral within this qualification 
on the right of impeachment. HEmer- 
son v. Stevens, 6 Allen (Mass.) 112. 
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predicated have been shown in evidence for any pur- 
pose independent of the self-contradiction.?°® 


Where the matter 1s not 


Matters held material.?” 


collateral, irrelevant, or immaterial, tr 
properly be impeached by proof of contradictory or 
inconsistent statements with respect thereto,?* and 


[c] In Vermont (1) it has been 
said that “the test is not whether the 
alleged statement elsewhere would be 
admissible as evidence in chief 
against the party improving [im- 
peaching] the witness” (Niebyski v. 
‘Welcome, 108 A. 341, 342, 93 Vt. 418) 
(2) but that “the question is one of 
relevancy” (Niebyski v. Welcome, su- 
pra), (3) and that ‘questions asked 
a witness on cross-examination are 
relevant when the answers may affect 
any fact in issue” (Niebyski v. Wel- 
come, supra). 


“Collateral” see 11 C.J. p 959. 


26. State v. Moore, 9 P.(2d) 653, 
135 Kan. 164; State v. Sweeney, 
P. 1078, 75 Kan.’ 265; Shannon v. 
Jamestown Tp., 232 N.W.. 371, 251 
Mich. 597; Weber v. Rusch, 245 P. 
46, 117 Okl. 4; Harris Irby Cotton Co. 
v. Duncan) 157 P.. 746, 57 OKI. 761. 


[a] Wigmore says, inter alia, 
“The simple test is . whether it 
concerns a matter which you would 
be allowed on your part to prove in 
evidence independently of the _ self- 
contradiction,—i. e., if the witness 
had said nothing on the subject.” 2 
Wigmore Evid. (2d ed) p 465 [quot 
State v. Moore, 9 P.(2d) 6538, 656, 135 
Kan. 164]. 


[b] Other statements of test.— 
(1)“The test whether a matter is col- 
lateral has been put as_ follows: 
‘Could the fact as to which the incon- 
sistency is predicated have been 
shown by evidence by other witness- 
es, independently of the inconsisten- 
cy. 1 Greenleaf on Hvidence, § 
461f.” In re De Laveaga’s Estate, 
USS Pe aloOws SL el Oo walmG0 wl C25) 
“The rule as to what is a collateral 
matter is not always easy of appli- 
cation, but the rule is that, if the 
statements in relation to which it is 
sought to show self-contradiction by 
the witness concerns or relates to a 
fact or facts which could have been 
shown independently of self-contra- 
diction, then the statements of the 
witness sought to be shown by the 
impeaching witness are not collater- 
al.” Shannon v. Jamestown Tp., 232 
NW. 371,°°372, 251 Mich.” 597. 


27. See also supra text and notes 
17-22. 
23. U.S.—Woods v. U. S., 279 F. 


706; Hoagland v. Canfield, 160 EF. 146. 


Ala.—Malloy v. State, 96 So. 57, 209 
Ala. 219; Bettis v. State, 49 So. 781, 
160 Ala. 3; Pelham v. Chattahoochie 
Grocery Co., 47 So. 172, 156 Ala. 500; 
Jones v. State, 40 So. 947, 145 Ala. 51; 
Sanders v. State, 32 So. 654, 134 Ala. 
74: Henson v. State, 25 So. 23, 120 
Ala. 316; Harris v. State, 56 So. 55, 2 
Ala.App. 116. : 


Ark.—Bowie v. State, 49 S.W.(2d) 
1049, 185 Ark. 834, 83 A.L.R. 426; 
Tate ys aStater 12t SAW: Tet, OT WArky 
513. 


Cal.—People v. Lee Yick, 209 P. 538, 
189 Cal. 599. 


Ga.—Meriwether v. Meriwether, 90 
S.E. 781, 18 Ga.App. 773. 


Ill.—Gentry v. Chicago & A. R. Co., 
126 N.E. 193; 291 Ill. 431. 


Ind.—Reddick v. Young, 
813, 177 Ind. 632; 
97 Ind. 430. 


98 N.E. 
Seller v. Jenkins, 
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the witness may 


Towa.—Starry v. Starry & Lynch, 
225 N.W. 268, 208 Iowa 228; Borough 
v. Minneapolis & St. L. Ry. Co., 184 
N.W. 3820, 191 Iowa 1216; Stark: v. 
Burke, 109 N.W. 206, 131 Iowa 684; 
State v. Wright, 84 N.W. 541, 112 
Iowa 436. 


Kan.—State v. Moore, 9 P.(2d) 653, 
185 Kan. 164; State v. Swartz, 126 P. 
1091, 87 Kan. 852. 


Ky.—Chicago, St. L. & N. O. R. Co. 
v. Benedict’s Adm’r, 159 S.W. 526, 
154 Ky. 675. 


La.—State v. Ross, 107 So. 481, 160 
La. 661; State v. Johnson, 51 So. 289, 
125 La. 847;, State v. Lewis, 11.So. 
572, 44 LavAnn,: 958: 


Mass.—O’Connell v. Casey, 92 N.E. 
804, 206 Mass. 520; McInnis v. Boston 
El. R. Co., 76 N.B. 911, 190 Mass. 386; 
Mullins v. Peaslee, 81 N.E. 811, 180 
Mass. 161; .Woodard v. Hastman, 118 
Mass. 403; Com. v. Goddard, 2 Allen 
148. 


Mich.—People v. Row, 98 N.W. 13, 
135 Mich. 505. 


Minn.—Hicks v. Stone, 13 Minn. 434. 


Miss.—Bradford v. State, 146 So, 
635, 166 Miss. 296; Lee v. State, 102 
So. 296, 137 Miss. 329; Mississippi 


Cent. R:, Co. v. Dacus,;53 So..351,.398, 
97 Miss. 768. 


Mo.—State v. Moore, 29 S.W.(2d) 
148; Mullin v. St. Louis Transit Co., 
94 S.W. 288, 196 Mo. 572; State v, 
Forsha, 88 S.W. 746, 190 Mo. 296, 4 
L.R.A.N.S. 576; Schradski v. Albright, 
5 S.W. 807, 983 Mo. 42; Swinehart v. 
Kansas City Rys. Co., (App.) 233 S.W. 
59. 


Neb.—Stratton v. Dole, 63 N.W. 875, 
45 Neb. 472. 


N.Y.—Townsend y. Felthousen, 51 
NB 20:9) 156. INDY 5 1618; omer v. 
Everett, 91 N.Y. 641 mem [aff 47 N.Y. 
Super. 293]; Sitterly v. Gregg, 90 N.Y. 
686; Schell v. Plumb, 55 N.Y. 592, 46 
How.Pr. 11 [aff 46 How.Pr. 11, 16 Abb. 
Pr.N.S. 19]; Schilling v. Smith, 78 N. 
Y.S. 586, 76 App.Div. 464, 12 N.Y.Ann. 
Cas. 99; McMahon v. Salem, 49 N.Y.S. 
310, 25 App.Div. 1; O’Hagan v. Dillon, 
42 N.Y.Super. 456 [rev on other 
grounds T6NNIY. L70)" "Vromaniiwv. 
Kryn, 86 N.Y.S. 94; Calkins v. Col- 
burn, 10 N.Y.St. 778. 
sy Ay ae v. State, 16 Ohio St. 


Okl.—West v. State, 198 P. 99, 19 
Okl.Cr. 355; Hartwell v. State, 177 P. 
883, 15 Okl.Cr. 416. 


Or.—State v. Edwards, 210 P. 1079, 
106 Or. 58; State v. Merlo, 173 P. 317, 
182 P. 153, 92 Or. 678; State v. Deal, 
70 P. 532, 41 Or. 4387. 


S.D.—Swanson v. McDonald, 235 N. 
W. 118, 58 S.D. 119. 


Tex.—Hodde v. Malone Real Estate 
Co., (Civ.App.) 196 S.W. 347; Allen 
v. Conn, (Civ.App.) 37 S.W. 192; Mil- 
sap v. State, 288 S.W. 204, 105 Tex.Cr. 
260; King v. State, 269 S.W. 1042, 99 
Tex.Cr. 425; Treadway v. State, 144 
SW: 655," 65° Tex:Cr. "2082 Gibson" v. 
State; 77 SW. 812, 45 ex:@r:, 312) 
Jenkins v. State, 75 S.W. 312, 45 Tex. 
Cr. 173; Connell v. State, 75 S.W. 512, 
45 Tex.Cr. 142; Bean v. State, (Cr.) 51 
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particular matters held direct, relevant, and material 
under the facts, so as to permit impeachment by 
proof of contradictory or inconsistent statements in 
respect thereof, include age,?° contract,?® desire to 
kill,*+ driver of an automobile,?? expression of wit- 
ness’ intent to swear falsely against defendant to 


S.W. 946; Moffatt v. State, 33 S.W. 


344, 35 Tex.Cr. 257. 


Va.—Standard Oil Co. of New Jer- 
sey v. Davis, 162 S.E. 29, 157 Va. 709; 
Virginia Tale & Soapstone Co. v. 
Hurkamp, 98 S.E. 681, 124 Va. 721. 


Wash.—State v. Sullivan, 224 P. 
586, 129 Wash. 42; McNall v. Sandy- 
gren, 170 P. 561, 100 Wash. 183; Juul 
v. Kitsap Transp. Co., 104 P. 191, 55 
Wash. 156. “hy 


go Vae—State v. Connolly, 170 S.E. 


Wis.—Lowe v. State, 96 N.W. 417, 
118 Wis. 641; Waterman y. Chicago, 
eis: R. Co., 52, NW: 247,, 11386; 82 Was, 


Wyo.—Horn v. State, 73 P. 705, 12 
Wyo. 80. 


“A witness may not be impeached 
on any matter collateral to the matter 
in issue with a view to eliciting from 
such witness an admission at variance 
between former statements and those 
testified to on the trial. Where, how- - 
ever, the matter inquired about is 
relevant to the issue in the cause, 
and the witness denies having made a 
statement material thereto, such 
statement, if contradictory to his tes- 
timony given on the trial, may be 
shown to impeach him.” Hartwell v. 
State; T7T-P) 3835 1 5NOKU Cry 44:65 


29. State v. Johnson, 51 So. 289, 125 
La. 347. ‘ 


[a] Of prosecutrix in statutory 
rape case.—A ‘letter dictated by de- 
fendant, charged with statutory rape, 
some years before the trial, tending 
to prove the age of prosecuting wit- 
ness, was not inadmissible as tending 
to prove a collateral fact, but was ad- 
missible to contradict the accused in 
his evidence,as to Such age. State v. 
Johnson, 51 So. 289, 125 La. 347. Com- 
pare infra note 47. 


30. Virginia Tale & Soapstone Co. 
v. Hurkamp, 98S.E. 681, 124 Va. 721. 


[a] Making contract of employ- 
ment.—Where defendant’s president, 
on examination in chief, had testified 
that he had not made a contract of 
employment, and on cross-examina- 
tion denied that he had stated to the 
impeaching witness that he had made 
the contract, this was not collateral 
or immaterial, but a matter directly in 
issue, and testimony of the impeach- 
ing witness that the president had 
made a statement, in conflict with the 
testimony, was admissible. Virginia 
Talc & Soapstone Co. v. Hurkamp, 98 
S.H. 681, 124 Va. 721. 


31. Hendrickson v. Commonwealth, 
143 S.W. 993, 147 Ky. 298. 


{a] Statement of accused, on even- 
ing of commission of homicide, that 
he wanted to kill some one, is not a 
collateral fact, but is material as 
showing accused’s state of mind just 
previous to the homicide and to show 
a motive for the killing other than 
self-defensa@a, and where he denied 
making such statement, he was sub- 
ject to impeachment. Hendrickson v. 
PORMmMOR EFI, 143 S.W. 993, 147 Ky. 
298. 


32. People v. Hovermale, 243 P. 
878, 76 Cal.App. 91; King v. State, 269 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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save himself,? intoxication,?* knowledge,*> pater- 
nity,*® position of pedestrian with respect to street 
ear,®? presence of switchman at his post,?* purchase 
of liquor,?® sleep,*® speed of vehicle,*! threats,*? 
time, place, and manner of commission of erime,*® 
whether one spoke to another during a certain time,** 
and the whereabouts of defendant, a witness, at the 


S.W. 1042, 99 Tex.Cr. 425. 


[a] Im prosecution for transport- 
ing liquor, based on the fact that ac- 
cused and his companion got out of 
the car driven by another and carried 
the liquor until halted by officers, 
where the defense was that they in- 
tended only to carry the whisky a 
short distance and leave it until the 
Griver returned for it, impeachment 
of accused’s companion by contradic- 
tory statements as to who driver was 
was properly received. King v. 
State, 269 S.W. 1042, 99 Tex.Cr.R. 425. 


33. Woods v. U. S., 279 F. 706. 


[a] For example, in a prosecution 
for the sale of narcotics, where a wit- 
ness testified that he made the sale 
as agent for defendant, an extra- 
judicial statement by the witness that 
he was going to swear against defend- 
ant to save himself did not relate to 
a collateral matter so as to preclude 
proof of such statement to contradict 
the witness’ denial of having made it. 
Woods v. U. S., 279 F. 706. 


34 Shannon v. Jamestown Tp., 232 
Mevy.sotl, con Mich: "597. 


35. Bond v. St. Louis-San Fran- 
cisco Ry. Co., 288 S.W. 777, 315 Mo. 
987. 


{a] Of defective condition of 
bridge.—Evidence of a statement of a 
section foreman showing his knowl- 
edge of the defective condition of a 
bridge was competent for impeaching 
purposes in an action for injuries to 
a mail clerk where he had denied mak- 
ing such a statement. Bond v. St. 
Louis-San Francisco Ry. Co., 288 S.W. 
Tiigueto NO. 98. 


36. Austin v. State, 254 S.W. 795, 
95 Tex.Cr. 417; Niebyski v. Welcome, 
108 A. 341, 93 Vt. 418, 


[a] In prosecution for incest the 
paternity of child was directly and 
not collaterally involved, and on cross- 
examination of the subject of the 
wrongful act, who testified for defend- 
ant, the state was properly permitted 
to ask as to inconsistent statements 
to various persons concerning pater- 
nity, and, to show the untruthand im- 
possibility of claims as to paternity, 
to attack the credibility of the wit- 


ness. Austin v. State, 254 S.W. 795, 95 
Tex.Cry f41G 
37. Turnbow v. Kansas City Rys. 


Co., 211 S.W. 41, 277 Mo. 644. 


[a] In an action for injuries to a 
three-year-old boy by the rear trucks 
of a street car, the boy’s position when 
the front end of the car passed him 
was a very material issue, and the 
testimony of defendant’s motorman 
that he was on the curb can be im- 
peached by showing that he had previ- 
ously testified the boy was a few 
steps out from the curb. Turnbow vy. 
Kansas City Rys. Co., 211 S.W. 41, 277 
Mo. 644. 


88. Gentry v. Chicago & A. R. Co., 
126 N.E. 1938, 291 Ill. 431. Yi 


[a] Im action for death of plain- 
tiff’s decedent while riding as pilot on 
rear end of train backing into a sta- 
tion, due to collision with another 
train, where the claim was made that 
the switchman whose duty it was to 
protect such other train was not at 


: 
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his post, statements of the porter at 
the inquest in regard to the move- 
ments of such switchman, claimed to 
be inconsistent with statements at 
the trial, were admissible and did not 
relate to collateral matters. Gentry 
v., Chicago & A. R. Co., 126 N.B..193, 
291 Lil. 431. 


39. State v. Bailey, 121 P. 821, 67 
Wash. 336. 


[a] Purpose of purchase.—Where 
accused charged with giving liquor to 
an Indian testified that he purchased 
the liquor for his own medicinal use, 
and that he intrusted it to the Indian 
for carriage, the prescription on which 
he purchased the liquor showing that 
the purchase was represented as for 
mechanical purposes was admissible 
to discredit him, and was not directed 
to a purely collateral matter. State 
vy. Bailey, 121 P. 821, 67 Wash. 336. 
Compare infra note 65. 


40. State v. Swartz, 126 P. 1091, 87 
Kan. 852. 
41. Bradford v. State, 146 So. 635, 


166 Miss.- 296. 


a] in manslaughter prosecution 
following death caused by automobile, 
where a witness fixed the speed of de- 
fendant’s automobile at forty miles 
an hour, and denied on cross-examina- 
tion stating on a certain occasion that 
the car was going as fast as he had 
ever ‘seen one travel, permitting the 
state to prove he had made such state- 
ment was not. error. Bradford v. 
State, 146 So. 635, 166 Miss. 296. 


42. Freels v. State, 195 P. 1094, 18 
Okl.Cr. 456. Compare Lewis v. State, 
1 S.W.(2d) 298, 108 Tex.Cr. 258 (hold- 
ing that an officer’s testimony that 
the witness stated that defendant had 
made general threats to kill a negro 
was inadmissible because hearsay, al- 
though not as constituting an attempt 
to impeach the witness on immaterial 
and collateral matter). 


[a] For example it is improper and 
may be prejudicial to lay the founda- 
tion to impeach and to impeach a wit- 
ness on cross-examination on purely 
collateral and immaterial matters; 
but where facts explanatory of threats 
made in a homicide case are brought 
out on the examination in chief of one 
of defendant’s own witnesses, then 
such facts become material and the 
witness reciting them may be im- 
peached by showing that at other 
times and places he made contradic- 
tory or inconsistent statements of 
the incidents connected with such 
threats. Freels v. State, 195 P. 1094, 
18 Okl.Cr. 456. 


43. State v. McKiel, 259 P. 917, 122 
Or. 504. 


44. State v. Connolly, (W.Va.) 170 
S.E. 898. 


[a] Period of conceptionu.—Refusal 
to permit the impeaching witness to 
testify that prosecutrix in a bastardy 
proceeding said she had not spoken 
to accused during the period of con- 
ception was error, since the testimony 
was not collateral but related directly 
to the issue being tried. State v. Con- 
nolly, (W:Va.) 170 S.E. 898. 


45. People v. Lee Yick, 209 P. 538, 
189 Cal. 599. 


[70 C.J.] 1051 


time of a killing.45 

Particular matters held immaterial. Where the 
matter is collateral, irrelevant, or immaterial under 
the facts of the case at bar, a witness may not be 
impeached by proof of his contradictory or inconsist- 
ent statements in respect of such matters as abor- 
tion,*® age,*” arrest,*® bankruptcy schedule,*® beget- 


[a] MTllustration.—On the trial of 
an officer of a Chinese tong for aiding 
and abetting the murder by ordering 
the killing of members of another 
tong, where it was the state’s theory 
that the assassins procured their 
weapons at the headquarters of the 
tong and defendant denied being there, 
it was proper to impeach his testi- 
mony by proof of a statement shortly 
after the killing that he stayed at 
the headquarters of the tong until 
after he heard the shots fired. People 
v.. Lee. Yick,,.209,.P..538, 189 Cal. 599: 


46. People v. Cleminson, 95 N.E. 
157, 250 211.1385; State v. Dunn; 99 P: 
278, 100 P. 258, 53 Or. 304. 


[a] For example, in a prosecution 
for conduct tending to induce a child 
to become delinquent while professing 
to give her medical treatment, in 
which @ witness for the defense de- 
nied on cross-examination that ac- 
cused had performed an abortion on 
her, or that she had so stated, evi- 
dence that the witness had so stated 
was inadmissible as contradicting the 
witness on a.merely collateral matter. 
State ve Dunn; £99" PA 278700. [Ps 2638, 
53 Or. 304. 


47.. Baker v. State, 95 So. 467, 209 
Ala. 142; Nolan v. State, 93 So. 529, 
207 Ala. 663. ; 


[a] Age of witness.—Where de- 
fendant in a murder prosecution stat- 
ed that he was nineteen years old, and 
denied on cross-examination that he 
swore he was over twenty-one years 
of age when obtaining a license to 
marry, the introduction of the affidavit 
and testimony by the clerk and judge 
of the probate court for the purpose 
of impeaching him respecting his 
statement as to his age was error, his 
age being collateral to the issues of 
the murder trial. Nolan v. State, 93 
So. 529, 207 Ala. 663. 


[b] Age of another.—Where, in a 
prosecution for murder in the first de- 
gree, accused was over the age of 
fourteen years, and hence under Code 
(1907) § 7175, presumed to be re- 
sponsible for his acts, it was highly 
improper for the court after cross- 
examination of the father of accused 
as to former contradictory statements 
made by him as to the age of his son 
for impeachment purposes, to allow 
the state to impeach the testimony 
by the testimony of the notary public 
and sworn statement, in which the 
father prior to his testimony fixed the 
age of his son. Baker y. State, 95 So. 
ae 209 Ala, 142. Compare supra note 


48. Bird v. State, 252 S.W. 540, 94 
Tex.Cr. 650. 


[a] Where arrest of witness was 
immaterial because of remoteness, he 
could not be impeached by proof of 
contradictory statements as to wheth- 
er he had been arrested. Bird vy. 
State, 252 S.W. 540, 94 Tex.Cr. 650. 


49, Heard v. Heard, (Tex.Civ.App.) 
272 S.W. 501. 


[a] In divorce action, where it was 
not alleged that the husband’s false 
swearing to a bankruptcy schedule 
afforded his wife a ground for di- 
vorce, such schedule, and evidence of 
defendant’s statements relative there- 
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ting of a bastard,®° character of person as a general- 
ly fast driver,>+ condition of engine,®? conduct,®* 
distance walked,** giving of warning,°®® identity of 
companion of one committing an assault,®® keeping 
of memorandum,®? kind of hat worn by officer,®’ 
making of representations to third persons,®® mar- 
riage,®°® persons present at a certain time and place,®! 
place where liquor was found,®? possession of note,®# 
presence of liquor in an automobile,** purchase of 
liquor,®> purpose in visiting a particular place,®® 
reason for remaining in a certain place,®’ or value.’ 


to, were properly excluded, as im- 
peaching the husband on an imma- 
terial issue. Heard vy. Heard, (Tex. 
Civ.App.) 272 S.W. 501. 


50. Kennedy v. State, 70 S.E. 986, 
6 Ga.App. 219. 


[a] In prosecution for bastardy, 
the question of whether the child was 
begotten by a rape on the mother is 
immaterial and could not form the 
basis of impeachment by proof of 
contradictory statements as to such 
fact of begetting by rape. Kennedy v. 
State, 70 S.E. 986, 6 Ga.App. 219. 


51. Orchin v. Fort Worth ,Poultry 
& Egg Co., (Tex.Civ.App.) 43 S.W.(2d) 
308 [reformed in other respects (Civ. 
App.) 53 S.W.(2d) 103]. 


52. Stewart v. Illinois Cent. R. 
Co., 184 Tll.App. 412. 


53. Lewis v. Fountain, 84 S.E. 278, 
L6SPN-Ca27 7. 


[a] Of husband toward wife.—Evi- 
dence in an action for an assault 
by defendant upon his brother-in-law 
that defendant’s wife had before the 
trial made a statement as to his con- 
duct toward her, different from her 
testimony on the trial, was not ad- 
missible as this was a matter merely 
collateral. Lewis v. Fountain, 84 S.E. 
28, 168 N.C. 277. 


54. Moss v. Koetter, (Tex.Civ.App.) 
249 S.W. 259. 


[a] Illustration.—Where plaintiff 
had testified that he and his wife had 
stepped off from the curb and walked 
to where they intended to take a street 
car when his wife was struck by de- 
fendant’s automobile, the discrepancy 
between different statements. that 
they had walked fifty feet and one 
hundred feet after leaving the curb 
was immaterial. Moss v. Koetter, 
(Tex.Civ.App.) 249 S.W. 259. 


55. Thompson v. Southern Lumber 
Gorn LASTS Wi 3Ks LOS Ark: oT 96. 


[a] In action for death of em- 
ployee, where it was undisputed that 
he was experienced in the work in 
which he was engaged at the time of 
the injury, testimony that a witness 
who denied making such a statement 
told deceased’s wife that he warned 
all the men of danger except deceased 
was properly excluded, since a wit- 
ness cannot be impeached on collateral 
matters. Thompson yv. Southern Lum- 
ber Co., 148 S.W. 537, 104 Ark. 196. 


56. Alexander v. Commonwealth, 
287 S.W. 933; 216 Ky. 376. 


57. In re Gird’s Estate, 108 P. 499, 
157 Cal. 534, 1387 Am.S.R. 131. 


[a] For example, where a witness 
testifies to declarations made by dece- 
dent, and on cross-examination states 
that he never kept a memorandum of 
all the things decedent told him, and 
did not remember telling R and C that 
he had done so, it is not error to refuse 


WITNESSES 


to admit evidence by R and C to show 
that he had stated that he had kept 
such a memorandum, the matter at- 
tempted to be brought out being col- 
lateral to the issue. In re Gird’s Es- 
Cate—LOSe Ps 499" fev Call bad, honeam, 
Se Re weds 


58. Louisville & N. R. Co. v. Burns, 
242 FE. 411, 155 C.C.A. 187. 


59. Johnson v. Wyan, 258 S.W. 949, 
202 Ky. 33. Z 


[a] In action for damages for 
breach of warranty in sale of seed, 
the fact that. defendant*had represent- 
ed the seed to be of a certain kind in 
a sale to others was purely collateral 
and irrelevant to the issue, and tes- 
timony of witness in regard thereto 
was not subject to contradiction. 
Johnson v. Wyan, 258 S.W. 949, 202 
Gi BEF 


60. Khan v. Zemansky, 210 P. 529, 
59 Cal.App. 324; Atlantic Coast Line 
RewCo.ev. Resister, 139) S.Hs (oy on 
Ga.App. 219. 


[a] For example, testimony by a 
passenger suing for eviction that she 
was married at a time prior to the 
eviction was immaterial, and the pas- 
senger could not be impeached by con- 
tradictory statements thereon. Atlan- 
tic Coast Line R. Co. v. Register, 139 
Sik... 135, 37) Ga.App. 219, 


{[b] Time and place of marriage.— 
Khan v. Zemansky, 210 P. 529, 59 Cal. 
App. 324. 


61. State v. Halley, 210 N.W. +749, 
203 Iowa 192; Gilbert v. State, 215 S. 
W. 106, 85 Tex.Cr. 597. 


62. Cox v. Commonwealth, 125 S.E. 
139, 140 Va. 513. 


{al In prosecution for unlawfully 
keeping and storing ardent spirits, 
whether whisky was found in stump 
holes or holes dug in the ground was 
immaterial, and not a proper subject 
of contradiction of witnesses by a bill 
of exceptions taken at a former trial. 
Cox v. Commonwealth, 125 S.E. 139, 
140 Va. 518. 


63. Lynch v. Holbrook, 193 P. 505, 
49 Cal.App. 380. 


64. Jackson v. State, 114 So. 68, 22 
Ala.App. 133 [cert den 114 So. 69, 216 
Ala. 564]. 


65. Tillman v. State, 181 S.W. 890, 
121 Ark. 322; Keeney v. Common- 
wealth, 137 S.H. 478, 147 Va. 678. 


[a] In prosecution for unlawful 
sale of intoxicating liquor, a witness 
who testified that he purchased whis- 
ky and wine from defendant, and on 
cross-examination that he did not re- 
member testifying before the grand 
jury that he also testified as to buying 
beer from him, cannot be impeached 
by evidence that he did so testify be- 
fore the grand jury, as that would 
be but a statement concerning a col- 


[§§ 1238-1239 


Testimony tending to prove allegation of com- 
plaint may be unnecessary but is not so impertinent 
that it may not form the basis of impeachment by 
proof of contradictory statements.® 


[§ 1239] ¢. Opinion Testimony.7° 
conclusion or opinion of the witness as expressed on 
the stand is collateral, irrelevant, or immaterial, it 
is not subject to impeachment by proof of prior con- 
tradictory statements;’1 where the testimony as to 
a conclusion was incompetent, a prior statement of a 
different conclusion may not be shown;7? where a 


Where the 


lateral matter. Tillman v. State, 181 
S.W. 890, 121 Ark. 322. Compare 
supra note 39. 


66. Hall v. U> S., 277 F. 19. 
[a] Dlustration.—In a trial for 


violating Act Febr. 13, 1913 § 1 (Comp. 
St. § 8603), by taking from a railroad 
ear whisky constituting interstate 
shipment, it was improper, although 
not prejudicial under the facts, to ask 
accused if he had not made a trip 
to another town to buy whisky, and 
on his negative reply to show by 
stenographic notes that he had tes- 
tified at a former trial that he had 
gone there for that purpose, accused 
not being on trial for violating any 
law regulating the sale or transporta- 
ren of liquor. Hall v. U. S., 277 F. 


67. In re De Laveaga’s Estate, 133 
Pars0dinel6o sCalea607. 


[a] For example, whether the pro- 
ponent of a will remained with the 
testatrix in Europe pending a litiga- 
tion because she desired to avoid 
scandal or because of fear of incom- 
petency proceedings against the tes- 
tatrix involved a purely collateral 
matter and the proponent could not 
be impeached with respect thereto. 
In re De Laveaga’s Estate, 133 P. 307, 
165 Cal. 607. 


68. People v. Factor, 13 P.(2d) 984, 
125 Cal.App. 618. 


[a] In robbery prosecution the 
value of the property taken was im- 
material and therefore contradictory 
statements as to such value could not 
form the basis of impeachment of .a 
witness. People v. Factor, 13 P.(2d) 
984, 125 Cal.App. 618. 


69. Dickson v. Dinsmore, 122 So. 
A317, 21:9), Adan. 353; 


70. Admissibility of evidence of 
prior expressions of opinion incon- 
sistent with testimony as to facts 
see infra § 1252. 


Impeachment of opinion evidence 
generally see Evidence § 827. 


71. Louisville & N. R. Co. v. Jack- 
son’s Adm’r, 47 S.W.(2d) 941, 243 Ky. 


59; State v. Chambers, 159 N.W. 113, 
387 S.D. 555; South Texas Mortgage 
Cos v.c Dozier, Chex: Civ, App), 258 ss 
W. 1051; Theriot v. State, 231 S.W. 
777, 89 Tex.Cr. 428; Burnam v. State, 
133, Sue, L045. i6d, Dex Cry sbden lens 


nings v. State, 132 S.W. 473, 60 Tex. 
Crs 4211. 


[a] For example, a witness for ac- 
cused who testified to threats by de- 
cedent against agcused, and who de- 
nied on cross-examination that he had 
told a third person that accused was 
determined to kill decedent, could not 
be impeached by proving that he had 
so stated because this statement re- 
lated to a collateral matter. Burnam 
v. State, 133.S.W. 1045, -61 Tex.Cr. 51. 


72. Norman y. Shipowners’ Steve- 
dore Co., 109 P. 1012, 59 Wash. 244. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 


oe 


§§ 1239-1240] 


witness could not properly be permitted to testify 
to his opinion, such opinion as expressed off the 
stand may not be proved by the testimony of others 
when offered for purposes of impeachment;** and 
the fact that, if a witness had been allowed to testi- 
fy to his opinion, which was incompetent, testimony 
of his former inconsistent opinions would have been 
admissible is no argument for admitting such tes- 
timony where the witness did not give his incompe- 
Where, however, the 
conclusion or opinion of the witness as expressed 
on the stand is relevant and material, it is subject 


tent opinion in evidence.‘ 


73. Brown v. State, 273 S.W. 263, 


100 Tex.Cr. 326. 


[a] Hearsay testimony of D, that 
R told him that, if defendant did not 
watch out, deceased would kill him, 
even if for the purpose of impeaching 
R, was properly excluded, since it 
was relative to an opinion which 
eould not have been testified to by R 
himself, and was therefore immateri- 
al. Brown v. State, 2%43 S.W. 2638, 100 
Tex:.Cr. 326. 

74. In re Eno’s Will, 
756, 196 App.Div. 131. 


75. Dalton’s Appeal, 26 N.W. 539, 
59 Mich. 352; Colley v. Sapp, 142 P. 
989, 44 Okl. 1193 [aff 142 P. 1193, 44 


187 N.Y.S. 


Okl. 16]. 
76. Cal.—San Diego Land, etce., 
Co. v; Nealé, 25 P. 977, 88 Cal. 50, 11 


L.R.A. 604. 


Ind.—Staser v. Hogan, 21 N.E. 911, 
22 N.E. 990, 120 Ind. 207; Cochran v. 
Amsden, 3 N.E. 934, 104 Ind. 282. 


Ky.—Montgomery v. Com., 11 S.W. 
475, 88 Ky. 509, 11 Ky.L. 40. 


La.—State v. Hogan, 42 So. 352, 117 
La. 863. 


Mass.—McGrath v. Fash, 139 N.E. 
303, 244 Mass. 327. 


N.H.—Sanderson v. Nashua, 44 N. 
492. 


ish 


N.Y.—Patchin v. Astor Mutual In- 
surance Co., 13 N.Y. 268; McMahon 
v. Town of Salem, 49 N.Y.S. 310, 25 
App.Div. 1. See In re Eno’s Will, 187 
N.Y.S. 756, 196 App.Div. 131. (recog- 
nizing rule). 


N.C.—Keerans v. Brown, 68 N.C. 43. 


Ohio.—Hoover v. State, 109 N.E. 
626, 91 Ohio St. 41. 
Tex.—Crystal City, etc., R. Co. v. 


Isbell, (Civ.App.) 126 S.W. 47. See 
also Ray v. State, (Cr.) 36 S.W. 446 
(recognizing rule). 


Va.—Nuchols’ Adm’r vy. Jones, 8 
Gratt. (49 Va.) 267. 


Wis.—Waterman v. Chicago, etc., 
R. Co., 52 N.W. 247, 1136, 82 Wis. 613. 


fa] Handwriting.—A witness, 
called to prove the handwriting of a 
paper offered for PEcbare, might be 
impeached by proof of what she said 
about that paper at another time. 
Nuckols’ Adm’r v. Jones, 8 Gratt. (49 
Va.) 267. 


77. Myers v. Manlove, 71 N.BH. 893, 
164 Ind. 128. 


[a] Ilustration.—A witness who 
has given her opinion based on her 
observations a year before the execu- 
tion of the will, that the testatrix was 
of sound mind, may not be impeached 
by evidence that after the testatrix’ 
death she expressed her opinion that, 
from the face of the will, the testa- 
trix was incompetent to make a will, 
as the two expressions of opinion are 
not in conflict. Myers v. Manlove, 
71 N.E. 898, 164 Ind. 128. 


« 
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78. Magruder v. Montgomery, 33 
App.D.C. 133; Pierson v. Common- 
wealth, 17-S:W.(2d) 697, 701, 229 Ky. 
584; Larkin v. Nassau Electric R. Co., 
98 N.E. 465, 466, 205 N.Y. 267; Heb- 
bard v. Haughian, 70 N.Y. 54; Thomp- 
son v. State, (Tex.Cr.) 187 S.W. 204. 


“Any statement of a witness made 
out of court, orally or in writing, if 
contradictory of- a material part of 
his testimony, may be, if properly 
proven, introduced in evidence, not as 
substantive proof of the truth of such 
statement, but as tending to discredit 
him.” Larkin vy. Nassau Electric R. 
Co., supra. 


“Tf voluntary it is immaterial when, 
where, or in what form the contradic- 
tory statement was made.’’ Pierson 
v. Commonwealth, supra. 


[a] For example, in a case de- 
pending largely on the testimony of 
the parties, any statement made by 
either with respect to the controver- 
sy, which sheds light on the disputed 
questions, and which modifies or is 
inconsistent with the testimony giv- 
en by such witness, should be admit- 


ted. Magruder v. Montgomery, 33 
App.D.C. 133. 

79. See infra §§ 1275-1297. 

80. Ala.—Jones v. Coley, 121 So. 


24, 219 Ala. 23; Williams v. Alabama 
Fuel & Iron Co., 102 So. 136, 212 Ala. 
159; Hanye v. State, 101 So. 108, 211 
Ala. 555; Malloy v. State, 96 So. 57, 
209 Ala. 219; Mixon v. Pennington, 85 
So. 562, 204 Ala. 347; Barfield v. Ev- 
ans, 65 So; 923, 187, Alar 579; ©South= 
ern Ry. Co. v. Smith, 58 So. 429, 177 
Ala. 367; Moore v. State, 67 So. 789, 
12 Ala.App, 243. 


Ark.—Robinett y. State, 23 S.W.(2d) 
627, 180 Ark. 873; Hyde v. State, 271 
S.W. 330, 168 Ark. 580; Higgs v. State, 
264 S.W. 859, 165 Ark. 613. 


Cal.—People v. Scott, 258 P. 638, 84 
Cal.App. 642; People v. Johnson, 197 
P. 135, 51 Cal.App. 464. 


Tll.—People v. Jordan, 135 N.EH. 729, 
303 D1). 3:6; 


Ind.—Chicago, L. S. & 8. B. Ry. Co. 
v. Brown, 115 N.E. 368, 66 thee App. 
126. 


Iowa.—State v. Concord, 154 N.W. 
7638, 172 Iowa 467 


Kan.—State v. Russell, 230 P. 1053, 
117 Kan. 228. 


Ky.—Dowell v. Commonwealth, 34 
S.W.(2d) 946, 237 Ky. 56; Thomas v. 
Commonwealth, 243 S.W. Tt, 95 Key. 
623; Lisle v. Couchman, 142 S.W. 1023, 
146 Ky. 345; Mathis v. Bank of Tay- 
lorsville, 124 S.W. 876, 136 Ky. 634. 


La.—State v. Mackles, 108 So. 410, 
161 La. 187. 


Md.—Pindell v. Rubenstein, 115 A. 
859, 139 Md. 567; Capital Traction 
Co. v. Contner, 87 A. 904, 120 Md. 78. 


Mass.—Palatine Ins. Co. of London 
v. Kehoe, 96 N.E. 1099, 210 Mass. 426. 


Mich.—People v. Nemeth, 242 N.W. 
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to impeachment by proof of any prior or inconsistent 
statement,’° as by proof that the witness had there- 
tofore expressed an opinion at variance with the 
opinion he expressed on the witness stand,‘® al- 
though, where the two opinions are not inconsistent, 
one may not be introduced to impeach the other."” 


[§ 1240] 4. Statements Which May Be Shown— 
a. In General. Broadly speaking, any statement of 
a witness inconsistent with his testimony should be 
admitted to diseredit him,’® and, where a proper 
predicate has been laid,’® it is proper to admit®® and 
error to exclude®! competent evidence of prior con- 


808, 258 Mich. 682; Geerds v. Ann Ar- 
bor R. Co., 147 N.W. 505, 181 ‘Mieh. 
12: Lepard v. Michigan Cent. R. Co., 
130 N.W. 668, 166 Mich. 373, 40 L.R.A. 
N.S. 1105. 


Mo.—State v. McLane, 55 S.W.(2d) 
956; State v. Warren, 83 S.W.(2d) 
125, 326 Mo. 848; St. Louis Brewing 
Ass’n v. Schafer, 242 S.W. 692, 210 
Mo.App. 213. 


N.C.—State v. Pasour, 111 S.E. 779, 
183 Nic. 7935" State vy. Price, 74) Sik. 
587, 158 N.C. 641. 


Ohio.—Van Agthoven y. Zumstein 
Taxicab Co., 18 Ohio App. 395. 


Okl.—Wheat v. State, 259 P. 279, 
88 Okl.Cr. 119. 


Or.—Oldenburg vy. Oregon Sugar 
Co; 65 P. 869, 39 Or. 564. 


Pa.—Commonwealth v. Zervas, 153 
A. 767, 302 Pa. 510 


Tex.—Sproles v. Rosen, (Civ.App.) 
47 S.W.(2d) 331; Hadnot v. Hicks, 
(Civ.App.) 198 S.W. 359; Carl v. Wol- 
cott, (Civ.App.) 156 S.W. 334; Bell 
v. State, 49 S.W.(2d) 473, 120 Tex.Cr. 
84; Johnson v. State, 296 S.W. 887, 
107 Tex.Cr. 312; Thomas v. State, 210 
S.W.. 201, 85 ‘Tex.Cr.. 42; Russell. v: 
State, 209 S.W. 671, 84 Tex.Cr. 245; 
Roberts v. State, 168 S.W. 100, 74 
Tex.Cr. 150; Grimes v. State, 160 S. 
Wi. 689 Tie Rex Gre s64 > sCrealem ve 
State, 153) 3S2W. 268) 71 "ex. Cri oe 
ais State, 129 S.W. 364, 59 Tex. 

i. : 


Va.—Williams v. Commonwealth, 
104 S.H. 853, 128 Va. 698. 


Wash.—State v. Simpson, 
561, 119 Wash. 653. 


W.Va.—Mills v. Virginian Ry. Co., 
102 S.E. 604, 85 W.Va. 729 [cert den 
41 S.Ct. 6, 254 U.S. 629, 65 L.Ed. 447]. 


Wis.—Cook v. Gust, 145 N.W. 225, 
155 Wis. 594. 


[a] Where Sitnene testifies that 
he never saw gun before, in a prose- 
cution for burglary, testimony of of- 
ficer that witness, defendant’s em- 
ployer, had told him that the gun 
found on the broken premises was 
his, and that defendant must have 
stolen it, was competent to impeach 
such employer’s testimony that he 
had never seen such gun. State v. 
Concord, 154 N.W. 768, 172 Iowa 467. 


81. U.S.—Woody v. Utah Power & 


20.60er. 


Light Co., 54 F. (2d) 220. 
Ala.—Ewing v. State, 90 So. 186, 
18 Ala.App. 166. 


Ark.—-Bowie v. State, 49 S.W.(2d) 
1049, 185 Ark. 834, 83 A.T.R. 426; 
Ft. Smith- Spadra Mining Co. v. Shir- 
ley, 138 S.W.(2d) 14, 178 Ark. 1007; 
Reyne v. State, 260 s. W. 736, 163 Ark. 


Cal.—People v. Mar Gin Suie, 103 P. 
951," Lt CalvApp. (425 


Conn.—State v. Rivers, 74 A. 757 
82 Conn. 454. 


Ill.— Hall v. Hotel Sherman Co., 236 


, 


1054 [70 C.J.] 


tradictory statements with respect to relevant and 
material matters ;5? and, where failure to lay a prop- 
ev foundation has been eured,®? evidence admitted 
prior to the laying of the foundation becomes com- 
To be admissible, however, the statement 
must be one of fact,®® pertinent to the issues,*° and 
having a tendency to contradict the testimony of the 


petent.*+4 


witness under attack.$7 


Statement in connection with offer of compro- 


Ill.App. 386. 


Iowa.—State -v. Patrick, 207 N.W. 
3938, 201 Iowa 368; Du Bois v. Luth- 
mer, 126 N.W. 147, 147 Iowa 315. 


Kan.—Leinbach vy. Pickwick Grey- 
Boe ines, 10; P: (2a) 33, 135° Kany 


Ky.—Crawford v. Commonwealth, 
31 S.W.(2d) 618, 235 Ky. 368; Gilbert 
v. Commonwealth, 14 S.W.(2d) 194, 
228 Ky. 19; Supreme Tribe of Ben 
Hur v. Cosgrove, 169 S.W. 999, 160 Ky. 
595, 161 Ky. 484. 


peat: v. Ross, 107 So. 481, 160 
La. 661 


Macenrchibatd v. Crocker, 150 
N.E. 92, 254 Mass. 337; Quinn v. 
Standard Oil Co. of New York, 144 
N.E. 53, 249 Mass. 194. ‘ 


Miss.—Kolb v. State, 93 So. 258, 129 
Miss. 834. 


Mo.—State v. Mclane, 55 S.W.(2d) 
56. 


N.Y.—People v. Werner, 66 N.E. 
667, 174 N.Y. 132; Herschcowitz v. 
Kleinman, 236 N.Y.S. 669, 227 App. 
Div. 62; In re Oates’ Will, 157 N.Y.S. 
646, 171 App.Div. 679; Goldberg v. 
Weinberger, 115 N.Y.S. 1098. 


N.C.—Scales v. Lewellyn, 
529, LT 2 INC 494; 


Tex.—Harris v. Allison, (Civ.App.) 
11 S.W.(2d) 821; First. Nat. Bank v. 
Pearce, (Civ.App.) 126 S.W. 285; Mil- 
sap v. State, 288 S.W. 204, 105 Tex, 
Cr. 260; Lusty v. State, 261 S.W. 775, 
97 Tex.Cr. 167; Owens v. State, 258 
S.W. 184, 96 Tex.Cr. 438; Duncan v. 
State, 258 S.W. 182, 96 Tex.Cr. 433; 


90 S.E. 


Cassel y. State, 249 S.W. 1079, 94 
Tex.Cr. 23; Coleman v. State, 158 S. 
Viewable Cy 71 Tex.Cr. 20; Foreman v. 
State, 134 S.W. 229,.6% Tex.Cr. 56; 
Deneaner v. State, 127 S.W. 201, 58 
Tex.Cr. 624. 

See Collingwood v. State, 164 P. 


1154, 13 Okl.Cr. 448 (no error in re- 
fusing to let impeaching witness an- 
swer in absence of showing what 
character of answer would have been 
and that exclusion was prejudicial). 


{a] Tillustrations.—(1) Where de- 
fendant had laid the proper founda- 
tion by asking a state’s witness on 
cross-examination if he had made a 
certain statement, which he denied 
having made, and where the state- 
ment contradicted testimony of such 
witness on a matter relating to the 
main ground of defense, it was re- 
versible error to refuse to permit a 
defense witness to testify to the fact 
that the state’s witness had made the 
statement to him. Milsap vy. State, 
288) "Suw., 204.) 105) "ese Cri 2607 (2) 
Where the amount of money placed 
in an envelope by plaintiff was in is- 
sue, excluding impeaching testimony 
of plaintiff's statement that he was 
“broke” and had no money was er- 
ror, such testimony tending to im- 
peach plaintiff. Hall v. Hotel Sher- 
man Co., 236 Ill.App. 386. (3) Re- 
fusal to permit accused, charged with 
murder by poisoning his wife, to im- 
peach his daughter’s testimony that 
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[§§ 1240-1241 


The statement of a witness in conflict with 
his testimony will not be excluded because in the 
same conversation a compromise was suggested.’* 


[§ 1241] b. Contradictory or Inconsistent Charac- 
A prior statement of a witness, in order to be 
provable for the purpose of impeachment, must be 
contradictory to, or inconsistent with, his testimo- 


ny,®® and, accordingly, statements of the witness in 


she had not told a neighbor that de- 
ceased had inquired concerning the 
location of Paris green on the day of 
her death, which would have shown 
a suicidal intent, was error as such 
testimony was material as affecting 
the daughter’s credibility. Bowie v. 
State, 49 S.W. M9) 1049, 185 Ark. 834, 
Sa ALTAR 7406. 


82. Cross references: 


Admissibility of evidence generally 
see infra §§ 1302-1325. 


Collateral, irrelevant, or immaterial 
matters see supra § 1238. 


Competency of particular kinds or 
classes of mpatemanes see infra §§ 
1247-1272. 


Discretion of court see supra § 1219. 


Inconsistency between testimony and 
statement see infra § 1241. 


Time of making contradictory state- 
ment see infra § 1242, 


83. See infra § 1296. 


84 Bank of Pittsburgh v. 
cell, 183 A. 31, 286 Pa. 114. 


Evidence as conforming to predi- 
cate see infra § 1303. 


85. State v. Nave, 222 S.W. 744, 
283 Mo. 35; In re Eno’s Will, 187 N. 
Y.-S. 756, 196 App.Div. 131. 


Opinions see infra § 1252. 


86. State v. Nave, 222 S.w. 744, 
283 Mo. 35. 


Collateral, irrelevant, or immaterial 
matters see supra § 1238. 


87. See infra § 1241. 


88. Robinowitz v. Silverman, 72 A. 
308;' 220 Pa. 139) 


g9. U.S.—Baltimore & O. R. Co. v. 
Darling, 3 F.(2d) 987; Tinsley v. Jemi- 
son, 72 shs+177},20" C!CrAn 2 ie 


Ala,—Lester v. Jacobs, 103 So. 682, 
212 Ala. 614; Helton v. Alabama Mid- 
land R. Co., 12 So. 276, 97 Ala. ‘275; 
Cooper v. State, 7 So. 47, 88 Ala. 107; 
Cotton v. State, 6 So. 396, 87 Ala: 75; 
Morris, v. State, 142 So. 685, 25 Ala. 
App. 175; Hall v. State, 96 So. 644, 
19 Ala.App. 229. 


Ark.—Western Coal, ete, Co. vw. 
Buchanan, 114 S.W. 694, 88 Ark. 7; 
McNeill v. Arnold, 22 Ark. 477. 


Cal.—People v. Machado, 63 P. 66; 
People v. Collum, 54 P. 589, 122 Cal. 
186; In re O’Connor’s Estate, 50 = Ps 
4, 118 Cal. 69; Evans v. De Lay, 22 
P. 408, 81 Cal. 103; People v. Kalk- 
man, 13 P. 500, 72 Cal. 212; People v. 
Burns, 118 P. 454, 16 Cal.App. 416. 


Conn.—State v. Main, 52 A. 257, 75 
Conn, 55. 


Fla.—Myers v. 
Fla. 500. 


Ga.—Tanner v. State, 135 S.E. 917, 
163 Ga. 121; Phoenix Ins. Co. v. Gray, 
32 S.E. 948, 107 Ga. 110; Harrison v. 
Langston, 28 S.E. 162, 100 Ga. 394. 


Pur- 


State, 31:So. 275, 43 


Ill.—Clemens v. Kaiser, 71 N.E. 
1055, 211 Ill. 460; Johnson vy. Na gk, 
Fairbank Co., 156 Ill.App. 381; Dan- 


| State, 18 N.E. 833, 116 Ind. 181; 


relation to matters as to which he has not testified 


‘ 


ville v. Mabin, 57 Ill.App. 23. 


189 Ind. O73: Myers v. Manlove, 71 Nia 
H.. 893, 164 Ind. 128; Huber v. State, 
25 N.E. 904, 126 Ind. 185; figs 

1 - 
liams v. State, 29 N.E. 1079, 3 Ind. 


App. 350. x 


Iowa.—Hunt v. Waterloo, C. F. & N. 
Ry. Co., 141 N-W. 334, 160 Iowa 722; 
State v. Matheson, 120 N.W. 1036, 142 
Iowa 414, 134 Am.S.R. 426; Pearl v. 
Omaha, ete., R. Co., 88 N.W. 1078, 115 
Iowa 535; State v. Worthen, 82 N.W. 
910, 111 Iowa 267; Reizenstein v. 
Clark, 73 N.W. 588, 104 Iowa 287; J. 
I. Case. & Co. v. Burrows, TN.W. i130, 
54 Iowa 679. 


Kan.—Hancock vy. Bevins, 9 P.(2d) 
634, 1385 Kan. 195; Burkhalter vy. Nu- 
zum, 61 P. 310, 9 Kan.App. 885. 


Ky.—Bergman v. Solomon, 136 S. 
W. 1010, 143 Ky. 581; Higgins v. Com- 
monwealth, 134 S.W. 1135, 142 Ky. 
eu eats v. Com., 80 Ky. 507, 4 Ky. 


La.—State v. “Rogers, 38 So. 952, 115 
La. 164. 


Me.—Royal v. Chander, 16 A. 410, 
81 Me. 118. 


ts ahr Cee mae v. Gallo, 175 
N.B. 718, 275 Mass.. .320, “79 Agius 
1380; Vineyard Grove Co. v. Town of 
Oak Bluffs, 163 N.E. 888, 265 Mass. 
270; Gasparelli v. Cavagnaro, 152 N.E. 
741, 256 Mass. 450; Commonwealth v. 
Cantor, 149 N.E. 205, 253 Mass. 509; 
Clogsten v. Martin, 65 N.E. 839, 182 
Mass. 469; Williams v. Spencer, 23 
N.E. 105, 150 Mass. 346, 15 Am.S.R. 
206, 5 L.R.A. 790; Jordan v. McKin- 
ney, 11 N.H. 702, 144 Mass. 438. 


Mich.—Thompson v. Mecosta, 104 
N.W. 694, 141 Mich. 175. 


Minn.—State v. Gallehugh, 94 N.W. 
723, 89 Minn. 212. 


Mo.—State v. Bowen, 153 S.W. 1033, 
247 Mo. 584; Brisco v. Laughlin, 143 
S.W. 65, 161 Mo.App. 76. 


Mont.—State v. Pugh, 40 P. 861, 16 
Mont. 343. 


Neb.—Smith v. State, 85 N.W. 49, 
61 Neb. 296. 


Nev.—Tonapah Lumber 
Riley, 95 P. 1001, 30 Nev. 312. 


N.H.—Hall v. Young, 37 N.H. 134. 


N.Y¥.—People v. Brown, 96 N.Y.S. 
957, 110 App.Div. 490, 19 N.Y¥.Cr. 575 
[aft 80 N.E. 1115, 188 N.Y. 554]; Beyer 
v. Consolidated Gas Co., 60 N.Y.S. 628, 
44 App.Div. 158; Hobby v. Hobby, 64 
Barb. 277; Conway v. Stevens, 64 N.Y. 
S. 217, 81 Misc. 243 [rev 58 N.Y.S. 
1004, 28 Misc. 785]. 


N.C.—Moore ‘Vv. Jefferson Standard 
Life Ins. Co., 185 S.B. 456, 192 N.C. 
580; Anderson v. Nichols, 123 S.E. 86, 
187 N.C. 808; Patterson v. Wilson, 8 
S.E. 341, 101 IN. Cer og 4: 


Or.—State v. Edwards, 210 P. 1079, 
106 Or.058; State v. Holbrook, 188 P. 
947, 192 P. 640, 193 BP. 484, 98 Or. 43; 
State vi Deal? 701P.7534)) 48), Ons 1% 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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cannot be shown;?° nor is a witness to be diseredited 
by a variance in slight particulars between his tes- 
timony and his previous statements where there is 
no material inconsistency or contradiction.®? 
of a different but not inconsistent statement is not 
admissible to impeach him,®? nor, where the witness 


Pa.—Bigler v. Flickinger, 55 Pa. 
279; Com. v. Scouton, 20 Pa.Super. 
5038. 


$.C.—Lott’s Ex’rs v. Macon, 21 S.C. 
Eq. 178. 


Tex.—International, ete., R. Co. v. 
Boykin, 89 S.W. 639, 99 Tex. 259 [rev 
(Civ.App.) 85 S.W. 1163]; Alexander 
v. Anderson, (Civ.App.) 207 S.W. 205; 
Memphis Cotton Oil Co. v. Goode, 
(Civ.App.) 171 S.W. 284; Houston, 
6te ke. "Co: “vo Bath; 447°S:w. 595, 17 
Tex.Civ.App. 697; Wallace v. State, 
(Cr.) 49 S.W. 395; Taylor v. State, 43 
S.W. 1019, 38 Tex.Cr. 552; Williams v. 
State, 7 S.W. 333, 24 Tex.App. 637. 


Utah.—Reese v. James Stewart & 
Co., 162 P. 373, 49 Utah 100. 


Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180: In re Smith’s Will, 92 A. 223, 
88 Vt. 259; State v. Manley, 74 A. 231, 
82 Vt. 556. 


W.Va.—State v. Brown, 138 S.E. 664, 
102, W.Va.. 933., State v.. Price, 15S. 
E. 393, 92 W.Va. 542; Laraway v. 
Croft Lumber Co., 84 S.B. 333, 75 W. 
Va. 510. s 


“That a witness may be impeached 
by a showing that the testimony in 
court is different from some state- 
ment made by the witness out of court 
is fundamental; but, before this can 
be done, the witness must have testi- 
fied to a state of facts which the al- 
leged impeaching question in some 
wise contradicts.” State v. Bowen, 
153 S.W. 1033, 1038, 247 Mo. 584. 


“The two statements, however, must 
conflict in some way. The one made 
out of court must be inconsistent with 
some fact stated by the witness in his 
testimony, or with its general drift.” 
Rapalje Witnesses p 339 [quot State 
v. Bowen, supra]. 


“Before evidence of an impeaching 
character can be considered as com- 
petent, it must appear that such evi- 
dence is contradictory of what the 
witness states at the trial, and such 
contradiction must appear after the 
evidence is construed most favorably 
to the witness sought to be impeach- 
ed; otherwise every statement made 
out of court in reference to a matter 
in isSue might become the subject of 
proof and be distorted from its true 
meaning into some imaginary contra- 


diction.” Sanger v. Bacon, 101 N.E. 
1001, 180 Ind. 322, 328. 
[a] MTlustrations.—(1) Where a 


witness for one charged with arson 
testified that he and accused were a 
mile away at the time of alarm, and 
ran to the fire, and helped to put it 
out, and talked about it next day, a 
statement of the witness after the fire 
that “he had never committed a crime 
in his life, but accused put him into 
this, and, when they found accused, 
he would furnish facts that would 
send him to hell,” did not directly 
contradict his testimony, and was not 
admissible to impeach him. People v. 
Collum, 54 P. 589, 122 Cal. 186. (2) 
Where a doctor, as a witness to a dy- 
ing declaration, testified that he had 
told deceased she could not live, testi- 
mony of the court stenographer, of- 
fered to contradict him, to the effect 
that the witness had said that he did 
not know whether deceased thought 
she was going to die, was properly 
excluded, since it did not contradict 
him. Commonwealth v. Cantor, 149 


€ 
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N.E. 205, 253 Mass. 509. (3) An affi- 
davit of a witness that he did not 
know what caused a fire, but supposed 
it was a passing engine, was notin 
eonflict with his testimony that he 
did not know the cause, and therefore 
was not admissible to impeach him. 
Houston & T. C. R. Co. v. Bath, 44S. 
We 595) LUN MexCiv.App:. 697. (4) 
Where a witness narrated what oc- 
curred shortly after defendant had fa- 
tally wounded deceased in a fight, but 
did not testify that she was present 
at the fight, her declaration that de- 
ceased was the aggressor was inad- 
missible to impeach her. Taylor v. 
State, 48 S.W. 1019, 38 Tex.Cr. 552. 
(5) Since, under Rev. ‘St. (1881) § 
1992, a woman might be seduced, al- 
though she had previously had repeat- 
ed intercourse with the alleged se- 
ducer, an affidavit made by the woman 
before a justice, stating that she had 
been seduced on a certain day, did not 
necessarily tend to contradict her tes- 
timony in a bastardy case that the 
person named had had intercourse 
with her, and that a child was begot- 
ten, previous to that time, and was 
therefore not admissible for the pur- 
pose of impeachment. Williams v. 
State, 29 N.H. 1079, 3 Ind.App. 350. 


[b] Rule applied to statements 
with respect to: (1) Date of injury. 
Hancock y. Bevins, 9 P.(2d) 634, 135 
Kany. 195. (2) Mental capacity. 
Sanger v. Bacon, 101 N.E. 1001, 180 
Ind. 322 (of testator); Jerkowski v. 
Marcos no 0. sll. 5 F007 pole Cou t0n. COL 
mortgagor). (8) Size of automobile. 
Morris v. State, (Ala.App.) 142 So. 
685. (4) Slipperiness of sidewalk. 
Gasparelli v. Cavagnaro, 152 N.E. 741, 
256 Mass. 450. (5) Sobriety. Wagner 
v. State, 18 N.E. 833; 116 Ind. 181; 
Moore v. Jefferson Standard Life Ins. 
Co., 185 S.E. 456, 192 N.C. 580. 


90. U.S.—Wright y. Deklyne, 30 F. 
Cas.No. 18,076, Pet.C.C. 199. 


Ala,.—Ridgell v. State, 47 So. 71, 156 
Ala. 10; Atwell v. State, 63 Ala. 61. 


Iowa.—State v. McCook, 221 N.W. 
59, 206 Iowa 629; Hunt v. Waterloo, 
C. F. & N. Ry. Co., 141 N.W. 334, 160 
Iowa 722; State v. Matheson, 120 N. 
ae 1036, 142 Iowa 414, 134 Am.S.R. 


Ky.—Stevenson vy. 
634, 19 Ky.L. 1505. 


La.—State vy. Higginbotham, 70 So. 
328, 138 La. 366. 


Md.—Munshower y. State, 
11, 39 Am.R. 414. 


Mo.—State v. Bowen, 172 S.W. 367, 
263 Mo. 279; State v. Bowen, 153 S.W. 
1033,.247 Mo. 584. 


Com., 44 S.W. 


55 Md. 


R.I.—Stone vy. Langworthy, 40 A. 
832, 20 R.I. 602. 

Tex.—Latham v. Jordan, (Commn. 
App.) 17 S.W.(2d) 805 [rev (Civ. 
App.) 3 S.W.(2d) 555]; D. Sullivan &\ 
Co. v. Ramsey, (Civ.-App.),155 Sw. 
580; Gulf, etc., R. Co. v. Southwick, 


(Civ.App.) 30 S.W. 592; Messer vy. 
State, 63 S.W. 643, 43 Tex.Cr. 97. 


Va.—Nuckols’ Adm’r vy. 
Gratt. (49 Va.) 267. 


[a] Dilustrations.—(1) Where de- 
fendant’s father on direct examina- 
tion gave no evidence to show that 
the shooting of the prosecutor was not 
intentional, and did not state anything 


Jones, 8 
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has testified to certain facts, may he be impeached by 
proof of prior statements that he did not remember 
such facts,9* nor may the witness be discredited 
where the alleged prior contradictory statement was 
a mere comment,°®* exclamation,®® opinion,®® or ques- 
tion,®? not necessarily inconsistent with the testimony 


from which the jury could infer the 
witness’ belief that his son’s revolver 
was accidentally discharged, it was 
error to permit the state, on cross- 
examination, to ask the witness 
whether he had made certain decla- 
rations indicating his belief that de- 
fendant was guilty, and, on its denial, 
to prove by other witnesses that such 
declarations were made. State v. 
Matheson, 120 N.W. 1036, 142 Iowa 
414, 134 Am.S.R. 426. (2) Where wit- 
ness did not testify that a certain 
horse was safe, his statements that 
the horse was unsafe could not be 
proved. Stone v. Langworthy, 40 A. 
S32, 20: RL. G02" + 


[b] Admissions tending to impli. 
cate witness for prosecution.—In a 
criminal trial a witness for the prose- 
cution who has testified to facts im- 
plicating accused cannot be impeach- 
ed by showing statements of the wit- 
ness tending to indicate that the wit- 
ness himself was the perpetrator of 
the crime. Munshower’'v. State, 55 
Md. 11, 39 Am.R. 414 [expl Smith v. 
State, 9 Ala. 990]. 


Time for introducing impeaching 
evidence see infra § 1306. 


91. Cal.—People v. Kalkman, 13 
P. 500; 72 Cal. 212; Hopkins v. White, 
128 P. 780, 20 Cal.App. 234; People v. 
Smith, 98 P. 546, 9 Cal.App. 224. 


Ind.—Shanks vy. Hayes, 6 Ind. 59. 


Ky.—Nicholson y. Dunn, 52 S.W. 
935, 21 Ky.L. 643. 


S.C.—State v. McElmurray, 22 S.C. 
Eq. 33. 


Tex.—Oates v. State, 149 S.W. 1194, 
67. Tex.Cr. .488. 


ane Parker v. Crane Co., 185 Ill.App. 


92. Hall v. Simmons, 24 Tex. 227. 


93. Hancock v. Bevins, 9 P.(2d) 
634, 185 Kan, 195. 


94. Hall. veo Youns) 37 Ni El ulode 


[a] Tlustration.—In order to ren- 
der the statement made by a witness 
out of court admissible, it must con- 
flict with some fact stated in it, or 
with its general drift, and it is not 
sufficient that it consists merely in 
a comment on the subject which indi- 
cates a general want of veracity. Hall 
Ve YOWNS, On INbt. died. 


95. Sanger v. Bacon, 101 N.E. 1001, 
180 Ind. 322. 


[a], Of surprise.—Statement of a 
witness out of court, when told who 
had prepared the testator’s will, that 
‘if he didn’t have D. prepare that will 
he must have been crazy” is not con- 
tradictory of her testimony that he 
was of sound mind, but more in the 
nature of an exclamation of surprise, 
and so not admissible to impeach her. 
Sanger v. Bacon, 101 N.E. 1001, 180 
Ind. 322. 


96. See infra § 1252. 


97. Miller v. Commonwealth, 206 
S.W. 630, 182 Ky. 438. 


[a] MIllustration.—In a murder 
prosecution where deceased’s wife 
testified that she had seen a man run- 
ning from the scene of the murder, 
who, to the best of her opinion, was 
defendant, a question by her, asking 
a witness if the witness thought that 
another party who had passed up the 
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of the witness.°8 


road but a short time before the mur- 
der would commit the murder, was 
not inconsistent with her testimony, 
so as to make such declaration or 
question admissible to show she had 
perjured herself. Miller v. Common- 
wealth, 206 S.W. 680, 182 Ky. 438. 


98. Ambiguous statements see in- 
fra text and notes 7, 8. 


99. U.S.—Asheville Nat. Bank v. 
Fidelity, etc., Co., 89 F. 819, 32 C.C.A. 
355. 


Ala.—Hughes v. State, 44 So. 694, 
152 Ala. 5; Morris v. State, 41 So. 274, 
146 Ala. 66; Alabama Great Southern 
R. Co. v. Brooks, 33 So. 181, 135 Ala. 
401; Stevens v. State, 32 So. 270, 133 
Ala. 28; Ragland v. State, 27 So. 983, 
125 Ala. 12; Little v. Lichkoff, 12 So. 
429, 98 Ala. 321; Phoenix Ins. Co. v. 
Moog, 78 Ala. 284, 56 Am.R. 31; Mur- 
phy v. State, 144 So. 114. 


Ariz.—Tamborino v. Territory, 62 
P. 698, 7 Ariz. 194 [aff 64 P. 492, 7 
Ariz. 246]. 


Ark,—-Bims v. Collier, 62 S.W. 5938, 
69 Ark. 245. 


Cal.—People v. Williams, 18 Cal. 
187. 
Te mea Ve Uses 28: sAppepic. 


Ga.—Christian v. Columbus, etc., R. 
Co., 15 S.E. 701, 90 Ga. 124, 


Tll— Western Manufacturers’ Mut. 
Ins. Co. v. Boughton, 37 Ill.App. 183 
Lafie26eNeE. 599) 136, EM said. 


Iowa.—State v. McPursley, 121 N. 
W. 1031, 122 N.W. 9380, 144 Iowa 414; 
State v. Carter, 96 N.W. 710, 121 Iowa 
135; Robertson v. Craver, 55 N.W. 492, 
88 Iowa 381. 


Ky.—Mullins vy. Com., 67 S.W. 824, 
23 Ky.L. 2433. 


Me.—State v. Kingsbury, 58 Me. 238. 


Md.—Baltimore City Pass. R. Co. v. 
Knee, 34 A. 252, 83 Md. 77 [aff 40 A. 
890, 87 Md. 623, 42 L.R.A. 363]. 


Mass.—Gorham v. Moor, 84 N.E. 
436, 197 Mass. 522; Jones v. New York 
L. Ins. Co., 47 N.E. 92, 168 Mass. 245; 
Com. v. Smith, 40 N.E. 189, 163 Mass. 


411; Elmer v. Fessenden, 28 N.E. 299, 
154 Mass. 427; Snow v. Moore, 107 
Mass. 510; Carruth vy. Bayley, 14 Al- 
len 532. 


Mich.—Carey v. Nissle, 108 N.W. 


733, 145 Mich. 383. 


Minn.—State v. Callahan, 110 N.W. 
842, 100 Minn. 68. 


Mo.—Hartman v. Fleming, 264 S.W. 
873; Lee v. Conran, 111 S.W. 1151, 213 
Mo. 404; Schloemer v. St. Louis 
Transit Co., 102 S.W. 565, 204 Mo. 99; 
State v. Wertz, 90 S.W. 838, 191 Mo. 
569; State v. Burns, 49 S.W. 1005, 148 
Mo. 167, 71 Am.S.R. 588; Hannon v. 
St. Louis Transit Co., 77 S.W. 158, 102 
Mo.App. 216. 


Mont.—Michener v. Fransham, 
P. 448, 29 Mont, 240. 


N.H.—Guertin vy. Hudson, 53 A. 736, 
(ACINSE 500% 


N.Y.—Boyd v. Boyd, 58 N.E. 118, 164 
N.Y. 234, 31 N.Y.Civ.Proc. 248; Mayer 
v. People, 80 N.Y. 364; Schell v. 
Plumb, 55 N.Y. 592 [aff 46 How.Pr. 
11, 16 Abb.Pr.N.S. 19]; Schilling v. 
Smith, 78 N.Y.S. 586, 76 App.Div. 464, 
PION. Ye Atin: Cas... 99; we Clarke av. st! 
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Where, however, the statement 
sought to be shown is substantially contradictory to, 
or inconsistent with, the testimony of the witness, 
such statement may be used to discredit him,®® and, 
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James’ Church Soc., 21 Hun 95; Jacoby 
v. Fox, 67 N.Y.S. 955, 33 Misc. 767 [aff 
66 N.Y.S. 488, 32 Misc. 763]. 


N.C.—Pate v. Tar Heel Steamboat 
Corn62Z0S PAlGl4s W48yNe C2 Sadie cate 
v.'Robertson, 28 S.E. 59, 121 N.C. 551. 


Ohio.—Mimms vy. State, 16 Ohio St. 
221; Cincinnati, | etc.,; Tract. (COpe ww 
Hatfield, 1 Ohio App. 354, 17 Ohio Cir. 
CtN.S. 350. 


Tex.—Bonner v. Mayfield, 18 S.W. 
305) 82 Mex,234;. Galveston; éte., R. 
Co, v. Norton, 119 S.W. 702, 55 Tex. 
Civ.App. 478; International, etc. R. 
Co. v. Munn, 102 S.W. 442, 46 Tex.Civ. 
App. 276; ‘St..louis,-ete., R. ‘Cory. 
Patterson, (Civ.App.) 73 S.W. 987; 
Missouri, etc., R. Co. v. Sanders, 33 S. 
W. 245, 12 Tex.Civ.App. 5; Renn v. 
State, 143>S.W. 167, 64 Tex.Cr. 639, 
Anderson v. State, 120 S.W. 462. 56 
Tex.Cr. 360; McIntyre v. State, 94 S. 
W. 1048, 50 Tex.Cr. 83; Nolen v. State, 
88 S.W. 242, 48 Tex.Cr. 4386; Jenkins 
v; State, 75. S:W.812. 45 -Tex.Cr. 173) 
McAnear ¥V: ‘State, 67 S.W. 117, 43 Tex. 
Sreeb3s 


Utah.—Black v. Rocky Mountain 
Bell Tel. Co., 73 P. 514, 26 Utah 451. 


Vt.—Stillwell v. Farewell, 24 A. 243, 
64 Vt. 286; Watts v. Waterbury, 42 
Vt. 201. 


Wis.—Stacy v. Milwaukee, etc., R. 
€o3,( 39° N.. Wir 5i8.2,. 12 sWassssh. 


[a] “What amounts to a self-con- 
tradiction.—In the present mode of 
impeachment, there must of course be 
a real inconsistency between the two 
assertions of the witness. The pur- 
pose is to induce the tribunal to dis- 
card the one statement because the 
witness has also made another state- 
ment which cannot at the same time 
be true. Thus, it is not a mere dif- 
ference of statement that suffices; nor 
yet is an absolute oppositeness essen- 
tial; it is an inconsistency that is 
required. Such is the possible variety 
of statement that it is often diffi- 
cult to determine whether this incon- 
sistency exists. But it must appear 
prima facie before the impeaching 
declaration can be introduced. As a 
general principle, it is to be under- 
stood that this inconsistency is to be 
determined, not by individual words 
or phrases alone, but by the whole im- 
pression or effect of what has been 
said or done. On a comparison of the 
two utterances, are they in effect in- 
consistent? Do the two expressions 
appear to have been produced by in- 
consistent beliefs?’”’ 2 Wigmore Evid. 
§ 1040 [quot Holder v. State, 104 S.W. 
225, 235, 119 Tenn. 178]. 


1. U.S.—Hoagland v. Canfield, 160 
F. 146. 


Ala.—Robinson v. Solomon Bros. 
Co., 143 So. 566, 225 Ala. 389; Davis 
v. State, 131 So. 900, 222 Ala. 285. 


Ark.—Smith vy. State, 250 S.W. 527, 
158 Ark. 487; Dennis v. State, 114 S. 
W. 926, 88 Ark. 418. 


Cal.—Worley v. Spreckels Bros. Co., 
124 P. 697, 163 Cal. 60; Gregoriev v. 
Northwestern Pac. R. Co., 273 P. 76, 
81, 95 Cal.App. 428 [cit Cyc, and dis- 
appr narrower rule People v. Collum, 
54 PP. 589) 122 Cal. ci 86a) weople..v. 
Mar Gin Suie, 103 P. 951, 11 Cal.App. 
42. 


D.C.—Grant v. U. &, 
169. 


28 App.D.C. 


For later cases, developments and changes in the law sex Annotations, 


[§ 1241 


if the prior statement of the witness be plainly in- 
consistent with his testimony, this is sufficient, al- 
though there is no direct contradiction between the 
two ‘statements, as where the Sa hbsPae tends to 


Ga.—Fountain v. State, 67 S.E. 218, 
7 Ga.App. 559. 


Ind.—Myers v. Manlove, 71 N.E. g08 
164 Ind. 128; Chicago, L. S. & S. 
Ry. Co. v. Brown, 115 N.E. 368, 66 ina 
App. 126. 


Ky.—~Terhune v. Commonwealth, 
244 S.W. 671, 196 Ky. 238. 


Mass.—Foster v. Worthing, 16 N.E. 
572, 146 Mass. 607. 


Mich.—McClellan v. Ft. Wayne, etc., 
R:* Co.,. 62 N.W¥ '1025,-.105 Mich.) f0f; 
Beaubien v. Cicgtte, 12 Mich. 459. 


Mo.—Janis v. Jenkins, 58 S.W.(2d) 
298; Shore v. Dunham, (App.) 178 S. 
Ww. 900; Atkins v. Chicago & A. Ry. 
Co., 1382 S.W. 1186, 152 Mo.App. 291. 


N.Y.—Larkin v. Nassau Electric R. 
Co., 98 N.E. 465, 205 N.Y. 267; Wendt 
va Craig, 41 N.E. 516, 147 N.Y. 697; 
Sloan v. New York Central R. Co., 45 
N.Y. 125; Campbell v. Campbell, 54 
N.Y.Super. 381; Kinner v. Delaware, 
ete., Canal Co., 52 N.Y.Super. 162. 


Pa.—Travis v. Brown, 43 Pa. 9, 82 
Am.D. 540. 


Tex.—Phipps v. State, 36 S.W. 753, 
86 Tex.Cr. 216. 


Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 


Va.—Franklin & P. Ry. Co. v. Shoe- 
Hae Committee, 159 S.E. 100, 156 
ae OOs 


Wash.—Juul v. Kitsap Transp. Co., 
104 P. 191, 55 Wiast: 156. 


See Martin v. Adams Exp. Co., 187 
Tll.App. 214. 


“The impeaching testimony need not 
be in the exact language of the ques- 
tion asked of the witness to be im- 
peached. If the statement shown to 
have been made previously by the wit- 
ness to be impeached is substantially 
inconsistent with his testimony at the 
trial, that is sufficient.’’ Janis v. 
Jenkins, (Mo.) 58 S.W.(2d) 298, 301. 


“Repugnant statements or contra- 
ries cannot be true and the fact that 
the witness has made them tends to 
show that he is untrustworthy 
through carelessness, an uncertain 
memory or dishonesty. Nor need 
there be a direct and positive contra- 
diction. It is enough that the testi- 
mony and the statements are incon- 
sistent and tend to prove differing 
facts.” Larkin v. Nassau Electric R. 
Co., 98 N.H. 465, 205 N.Y. 267, 269. 


[a] Illustrations.—(1) In a mur- 
der case it was error to exclude testi- 
mony of a newspaper reporter that the 
witness, who had identified accused as 
aman who immediately after the kill- 
ing had run with a pistol in his hand 
and disappeared in a cellar, had short- 
ly after the homicide stated to the re- 
porter that he did not believe he could 
identify any of the Chinamen who ran 
from the scene of the homicide. Peo- 
ple v. Mar Gin Suie, 103 P. 951, 11 Cal. 
App. 42. (2) Evidence that the con- 
ductor of a street car, at the time of 
a collision, stafed that the accident 
would not have occurred had his own 
motorman had charge was admissible 
to impeach his testimony that the mo- 
torman who controlled the car at the 
time of the accident exercised proper 
care to prevent the injury. McClellan 
v. Ft. Wayne & B. I. R. Co., 62 NW. 
1025, 105 Mich: 101; (3) A motor- 
man’s previous statement that he was 


same title and section number, 


gia 


§ 1241] 


contradict the testimony,? and the admissibility of 
the former statement does not depend upon the de- 
gree of the variance between such statement and the 
testimony of the witness, but, if they differ in any 


material particular, the statement 
a substantial inconsistency being 


cordingly, if there is an inconsistency between the 
behef of the witness as to certain matters, as indicat- 


“going like hell” amounts to contra- 
diction of his testimony that he was 
driving car at a reasonable rate of 


speed of not over fifteen miles an 
hour. Shore v. Dunham, (Mo.App.) 
178 S.W. 900. (4) In an action against 


a railway company for the negligent 
killing of a section hand, evidence 
that the engineer of the train which 
struck decedent declared: ‘I made a 
mistake; I should have whistled; I 
probably killed a man’’—was properly 
admitted for the purpose of impeach- 
ing his testimony that he did not see 
decedent. Atkins v. Chicago & A. Ry. 
Co., 1382 S.W. 1186, 152 Mo.App. 291. 
(5) A store purchaser’s statement to 
eredit agency that he would pay bills 
as fast as he could move goods was 
held admissible to contradict his tes- 
timony denying assumption of pre- 
existing debts, being sufficiently in- 
consistent with testimony because an 
evidential fact creating a conflict. 
Robinson v. Solomon Bros. Co., 143 So. 
566, 225 Ala. 389. (6) Where a sub- 
scribing witness to a will testified 
to its due execution by a competent 
testator, evidence that he had previ- 
ously said that it was not worth a 
snap of his fingers, and might be 
broken, was admissible by way of im- 
peachment. Beaubien v. Cicotte, 12 
Mich. 459. (7) Where a complaining 
witness withdrew a charge of assault 
and made an affidavit in the with- 
drawal that she made the charge 
through fear, and afterward testified 
that she withdrew the charge through 
fear, it was error to hold, as a matter 
of law, that the affidavits were not 
contradictory, but their effect on the 
eredibility of the witness should have 
been left to the jury without the 
statement of the court that there was 
no contradiction in them. Wendt v. 
Craig, 41 N-H. 516, 147 N.Y. 697." (8) 
In a suit by a divorced wife against 
her husband for the conversion of 
property alleged to be hers, evidence 
of threats by the wife to smash the 
property in question in order to get 
even was admissible as affecting the 
credibility of plaintiff's testimony 
that the property was hers. Campbell 
v. Campbell, 54 N.Y.Super. 381. (9) 
‘Where a witness, produced to prove 
the genuineness of a note, testified as 
to the room, place, and position in 
which defendant signed the note, 
without expressly stating that she 
saw it signed, evidence to the effect 
that on a former hearing in the case 
the witness had testified that she did 
not see him sign the note was admis- 
sible. Travis v. Brown, 43 Pa. 9, 82 
Am.D. 540. (10) A witness, testify- 
ing in regard to an alleged conversa- 
tion at a place distant from his home, 
may be impeached by evidence of 
statements made by him that he was, 
two days before the alleged conversa- 
tion, confined at home in bed. Phipps 
VAIStaTS. OOS. eb oes 136 ex, Ore 216. 
(11) Where, in an action for personal 
injuries by falling into the river 
while walking off the gangplank of a 
boat, a witness testified that he and 
plaintiff cleared the plank before the 
accident, which was caused by plain- 
tiff falling over the witness’ heels, 
and not by a movement of the plank 
as Claimed by plaintiff, a question to 
such witness whether he did not state 
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may be shown,?® 
sufficient. Ac- 


edge.® 


in the presence of others shortly after 
leaving the gangplank that he felt 
it slipping before he got off was ma- 
terial and proper by way of impeach- 
ment. Juul v. Kitsap Transp. Co., 104 
PL 91, 55 Wash. 156. 


2._, Pincolinilv...U. 3S:, 2957 Ky. 4638); 
Hanton v. Pacifie Electric Ry. Co., 174 
Pm. 61, 62, 178 Cal, 616s Archibald wv. 
Crocker, 150 N.E. 92, 254 Mass. 337; 
Quinn v. Standard Oil Co. of New 
York, 144 N.E. 53, 249 Mass. 194. 


“Tt is not necessary that there 
should be contrariety in terms be- 
tween the testimony given and the 
asserted impeaching statement. as 
is only necessary in order to render it 
admissible that the statement should 
have a tendency to contradict or dis- 
prove the testimony or any inference 
to be deduced from it.’ Hanton v. 
Pacific Electric R. Co., supra. 


[a] IlNustrations.-(1) Where a 
defendant, charged with unlawful sale 
of liquor and maintaining a nuisance, 
asa witness in his own behalf testified 
that he had not sold liquor on his 
premises, it was competent to ask him 
on cross-examination if he had not 
stated to persons named that he did 
not consider it a crime to sell liquor, 
and that he would continue to do so as 
long as he was out of jail, as ‘‘the 
testimony sought to be elicited by this 
question had a tendency to contradict 
the testimony given by the witness.” 
Pincolini v. U. S., 295 F. 468, 469. (2) 
Where, to rebut the testimony of the 
chauffeur that plaintiff was not 
struck by defendant’s truck, plaintiff 
offered evidence that immediately 
after the accident she said to the 
chauffeur, ‘“‘Why did you do it?’ and 
hie said, “Well” L° didn’t. mean to,” 
since the testimony had a tendency to 
impeach the chauffeur, it was ma- 
terial, and its exclusion was a sub- 
stantial error. Archibald v. Crocker, 
150 N.E. 92, 254 Mass. 337. (3) Where 
the witness denied that he told anyone 
on a particular day that he had told 
the driver that he “cut in too quick,” 
and that some day he would catch it 
for “turning in so quick’’ on automo- 
biles, the court erred in excluding tes- 
timony of another witness that he 
heard the former witness say that he 
told the driver that some day he would 
get it for “driving so close,’ and now 
he had got it, this having a legitimate 
tendency to impeach the _ witness. 
Quinn v. Standard Oil Co. of New 
York, 144 N.E. 538, 249 Mass. 194. 


8. Tinklepaugh  v. Rounds, 24 
Minn. 298; People v. Breckett, 32 N.Y. 
S-b11) 85, Bin 13:35 79. N.Y .Cr.466. 


[a] Slight variance between the 
former statement and the testimony 
of the witness, from which it may be 
argued that at the time of making 
such statement the witness was less 
certain about the matter than when on 
the stand, may be shown. People v. 
Brockett, 32 N.Y.S. 511, 85 Hun 138, 9 
N.Y.Cr. 466. 


4 Martin v. Farnham, 25 N.H. 195. 


5. U.S.—Chicago, etc., R. Co. v. De 
Clow, 124 F. 142, 61 C.C.A. 34. 


Colo.—Colorado Midland R. Co. v. 
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ed by his previous declarations, and that which would 
naturally be indicated by his testimony, such prior 
declarations may be shown, although not directly 
contradictory of any specific statement made on his 
examination;® and a statement of a witness that he 
knows nothing about a certain matter may be shown 
as contradictory of any testimony based on his know!l- 


McGarry, 92 P. 915, 41 Colo. 398. 


Ga.—Central of Georgia R. Co. v. 
Trammell, 40 S.E. 259, 114 Ga. 312; 
ares v. State, 61 S.E. 888, 4 Ga.App. 
86. 


Iowa.—State v. Matheson, 103 N.W. 
137, 130 Iowa 440, 114 Am.S.R. 427, 8 
Ann.Cas. 430; State v. Wright, 84 N. 
W. 541, 112 Iowa 436. 


Kan.—State v. Baldwin, 12 P. 318, 36 
Kan. 1 [error dism 9 S.Ct. 192, 129 U. 
S. 52, 32 L.Ed. 640}. 


Ky.—Franklin v. Com., 48 S.W. 986, 
LOS) Keyn23'G, 20 Keyl ater. 


Be ea ies v. Kingsbury, 58 Me. 


Mass.—Whipple v. Rich, 63 N.E. 5, 
180 Mass. 477; Handy v. Canning, 44 
NUE. 118) 166° Mass’ LO" Com... ve 
Moinehan, 5 N.E. 259, 140 Mass. 463. 


Mich.—McClellan y. Ft. Wayne, 
on R. Co., 62 N.W. 1025, 105 Mich. 


N.Y.—Patchin v. Astor Mut. Ins. 
Co., 18 N.Y. 268; Clark v. St. James’ 
Church Soec., 21 Hun 95. 


N.C.—State v. Exum, 
138 N.C. 599. 


Tex.—Sanders v. State, 112 S.W. 68, 
54 Tex.Cr. 101, 22 L.R.A.NiSs 24341245. % 


Wis.—Lowe v. State, 96 N.W. 417, 
118 Wis. 641. 


6 U.S.—Hoagland v. Canfield, 160 
F. 146. 


Ky.—Higgins v. Commonwealth, 134 
S.W. 1135, 142 Ky. 647. 


Me.—Davis v. Roby, 64 Me. 427. 


Miss.—Goode v. Linecum & Nash, 2 
Miss. 281. 


S.D.—In re Olson’s Estate, 223 N.W. 
41, 54 S.D. 184. 


Tex.—Cecil v. State, 
44 Tex.Cr. 450. 


Va.—Groety v. Commonwealth, 115. 
SH. 561, 135 Va. 508, 


[a] For example (1) a witness may 
be impeached by showing a statement 
made by her that she knew nothing 
about the case but what her husband 
had told her, and that he had told her 
the story she must tell, with a cau- 
tion that she must tell the same story 
twice alike or spoil it all. Davis v. 
Roby, 64 Me. 427. (2) Where defend- 
ant testified in detail as to how the 
shooting of deceased occurred, testi- 
mony in rebuttal that just after the 
shooting he testified at the office of 
detectives that he had no recollection 
of being at the scene of the shooting 
was proper evidence tending to con- 
tradict him, especially where the court 
told the jury that it should be con- 
sidered merely for the purpose of im- 
peaching his credibility. Groety v. 
Commonwealth, 115 S.E. 561, 185 Va. 
508.- (8) Statements of a witness 
that he knew nothing of the contents 
of a will until after the will had been 
opened, if made, would be contradic- 
tory of his testimony that he had read 
the will to the testator before it was 
signed. In re Olson’s Estate, 223 N. 
W. 41, 54 S.D. 184. 
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Ambiguous statements, which may or may not be 
inconsistent with the testimony of the witness, have 
been held admissible for impeachment purposes,’ al- 
though other authorities hold that a possible infer- 
ence of inconsistency is insufficient. 


“Fishing expedition.” Where no 
asserted, a party may not use prior 
witness for exploratory purposes in 


7. Concord,v. Concord Bank, 16 N. 
nace Dilcher v. State, 39 Ohio St. 
130. 

[a] Statement susceptible of dif- 


ferent meanings, one of which is in- 
consistent with the testimony of the 
witness, may be shown, leaving the 
jury to determine the true meaning. 
Concord v. Concord Bank, 16 N.H. 26; 
Dilcher v. State, 39 Ohio St. 130. 


8 State v. Bush, 295 P. 432, 50 
Idaho 166; State v. Brown, 138 S.E. 
664, 104 W.Va. 98. 


“The inconsistency of the impeach- 
ing statement must appear clearly 
upon a direct comparison with the 
evidence of the witness, and cannot be 
based upon a mere inference.” State 
v. Brown, supra. 


[a] Inferentially inconsistent.—If 
the witness’ prior statement shows in- 
consistency with testimony only by 
inference, and another inference in 
favor of consistency may be drawn, 
the statement is inadmissible for im- 
peachment, within Comp. St. § 8039. 
State v. Bush, 295 P. 432, 50 Idaho 
166. 


Mere comment, exclamation, or 
opinion see supra text and notes 94— 
97; and infra § 1252. 


9. U.S. v. Rosenfeld, 57 F.(2d) 74 
{cert den sub nom. Nachman v. U. 
S., 52 S.Ct. 642, 286 U.S. 556, 76 L.Ed. 
12901. 


{a] Mlustration.—Statements of a 
witness to a party, preparatory to 
trial, are material only in so far as 
contradicting the witness’ statements 
on another occasion or his testimony 
on the stand, and where no contradic- 
tion is asserted the opposing party 
should not be allowed to use such 
statements for exploratory purposes 
in the hope of finding some contradic- 
tion. U: S. v. Rosenfeld, 57 F.(2d) 74 
{cert den sub nom. Nachman v. U. S., 
52° S:Ct, 642; 286 U:S. 556, 76 L.Ed. 
1290]. 


10. Time for introducing proof of 
contradictory statements see infra § 
1306. 


11. Foust v. May, 
Conn. 163. 


[a] Discretion not abused. — In 
bastardy proceedings, where plaintiff 
has put in issue her previous chaste 
character, testimony by her father 
that she had six years previously ad- 
mitted having intercourse with an- 
other man was properly excluded, un- 
der the court’s discretionary power to 
fix a date anterior to which cross-ex- 
amination for the purpose of dis- 
crediting a witness by proof of prior 
inconsistent statements may not ex- 
tend, particularly where the question 
as framed was not adapted to attack 
plaintiff's credit and called for but 
a categorical answer. Foust v. May, 
119 A. 47,°98 Conn. 163. 


12. Ala.—Borland v. Mayo, 8 Ala. 
104. 
Cal.—Western Union Oil Co. v. New- 


love, 79 P. 542, 145 Cal. 772; Gasquet 
vy. Pechin, 77 P. 481, 143 Cal. 515. 
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§§ 1241-1249 


covering some contradiction or inconsistency.® 


[§ 1242] ce. Time When Made.!° 
imposed by judicial discretion,’ the time when the 


Within limits 


2 contradictory statement was made is generally re- 


garded as immaterial. 
peached by proof of contradictory or inconsistent 
statements made by him before?? or after? the occur- 
rence forming the subject matter of the suit or with 


contradiction is 
statements of a 
the hope of un- 


Thus a witness may be im- 


Colo.—Colorado Midland R. Co. v. ‘(Tex.) 7 Sow. 47; Garahy v. G. M. 


McGarry, 92 P. 915, 41 Colo. 398. 


Ga.—Evans v. State, 22 S.E. 298, 
95 Ga. 468. 


Mo.—Spaunhorst & Hackman v. 
Link & Bibb, 46 Mo. 197; Trauerman 
v. Lippincott, 39 Mo.App. 478. 


N.Y.—Masterton v. Boyce, 6 N.Y.S. 
65, 2 Silv.Sup. 205. 


Tex.—Weiss v. Oliver, 7 S.W. 47; 
Garahy v. G. M. Bayley & Co., 25 Tex. 
Suppl. 294; Thompson y. State, 85 S. 
W. 1059, 48 Tex.Cr. 16. 


Vt.—Sowles v. Carr, 41 A. 581, 70 
Vt. 630. 


Wis.—Welch v. Abbot, 40 N.W. 
223, 72 Wis. 512; Selsby v. Redlon, 19 
Wisk Lian BOR EN SS 


13. Borland v.. Mayo, 8 Ala. 104; 
People v. Kenyon, 167 N.W. 997, 201 
Mich. 647. 


[a] Tllustration.—Where accused, 
in a prosecution for practicing medi- 
cine without a license, stated on direct 
that he had never held himself out as 
a physician or surgeon, cross-exam- 
ination was permissible as to letters, 
and the letters themselves were ad- 
missible in impeachment, although 
written long prior to the offense 
charged, where they showed that ac- 
cused had once held himself out as a 
physician. People v. Kenyon, 167 N. 
W. 997, 201 Mich. 647. 


[b] Previous to sale.—Declara- 
tions made by a vendor previous to 
the sale are admissible to contradict 
his testimony given on the trial of a 
cause in which the bona fides of the 
sale is drawn in question. Borland v. 
Mayo, 8 Ala. 104. 


14. Ala.—Delaney v. State, 87 So. 
183, 204 Ala. 685; Porter v. Louisville 
& N. R. Co., 79 So. 605, 202 Ala. 139. 


CaL—Western Union Oil Co. v. New- 
love, 79 P. 542, 145 Cal. 772, 


Colo.—Colorado Midland R. Co. 
McGarry, 92 P. 915, 41 Colo. 398. 


Mo.—Shirley v. Kansas City South- 
ern Ry. Co., 298 S.W. 125, 221 Mo.App. 
1158; Trauerman v. Lippincott, 39 
Mo.App. 478. 


N.Y.—Masterton vy. Boyce, 6 N.Y.S. 
65, 2 Silv.Sup. 205. 


S.D.—Nichols & Shepard Co. v. Hor- 
stad, 146 N.W. 566, 33 S.D. 370. 


Tex.—Weiss v. Oliver, 7 S.W. 47; 
Garahy v. G. M. Bayley & Co., 25 Tex. 
Suppl. 294; Main Street Garage v. 
Eganhouse Optical Co., (Civ.App.) 223 
S.W. 316; Thomas.v. State, 210 ,.S..Ww, 
201, 85 Tex.Cr. 42; Baker v. State, 187 
S.W. 949, 79 Tex.Cr. 510; Thompson 
v. State, 85 S.W. 1059, 48 Tex.Cr. 16. 


Wis.—Welch v. Abbot, 40 N.W. 223, 


Vv. 


72 Wis. 512; Selsby v. Redlon, 19 
Wis. 17. 
[a] After conveyance.—In a pro- 


ceeding to contest a conveyance as 
fraudulent, the purchaser having used 
the vendor as a witness to prove good 
faith, declarations of the witness sub- 
sequent to the conveyance are admis- 
sible to discredit him. Weiss v. Oliver, 


Bayley* & Co., 25 Tex.Suppl. 294. 


[b] After date of lease.—Where, 
in an action by a lessee against the 
owner of adjoining land, involving the 
question whether there had been a 
practical location of the boundary on 
the line where the lessor had erected a 
fence, the lessor testified that the 
fence was put tp by him on his own 
land for his own convenience, and not 
as a boundary fence, and that there 
was no agreement with reference to 
it, he might be impeached by. incon- 
sistent statements, although they 
were made after the date of the lease. 
Western Union Oil Co. v. Newlove, 79 
P. 542, 145 Cal. 772. = 


[c] After sale—In an action for 
the false representations of a third 
person alleged to have been defend- 
ant’s agent for the sale of stocks, 
where the third person testified that 
he was defendant’s agent for the sale 
of the stock, evidence was admissible 
for defendant that he had made dec- 
larations inconsistent with his testi- 
mony, although such declarations 
were made after the representations 
and sale of stock to plaintiff. Master- 
son v. Boyce, 6 N.Y.S. 65, 2 Silv.Sup. 


[d] After transfer of possession.— 
In replevin by a vendee against one 
holding under an execution against 
the vendor subsequent to the sale, 
declarations of the vendor made after 
possession was transferred to plaintiff 
are admissible on cross-examination 
to contradict his direct testimony of 
ibe sale. Selsby v. Redlon, 19 Wis. 


[e] After trespass. — Statements 
made by the servant of defendant, who 
committed the trespass sued for, al- 
though not admissible in evidence as 
part of the res geste, because not 
made until after the trespass, may be 
proved to discredit him as a witness. 
Trauerman v. Lippincott, 39 Mo.App. 
478, 


[f] Day after assault.—In a prose- 
cution for assault, defendant may 
prove statements of the complaining 
witness, made the day after the as- 
sault, contradictory of his testimony. 
Thompson v. State, 85 S.W. 1059, 48 - 
TexiCr..16. 


[g] Immediately after accident.— 
In an action for death under locomo- 
tive, a written statement, made im- 
mediately after the accident by one of 
claimant’s witnesses, which involved 
him in material contradictions, was 
admissible. Porter v. Louisville & N. 
R. Co., 79 So. 605, 202 Ala. 139. 


[h] Six months after accident.— 
Where, in an action for injuries to a 
passenger by the derailment of the 
train, the engineer of the train testi- 
fied that the corfdition of the track at 
the place of the accident was good for 
arun at the rate of fifty miles an hour, 
and that he had every reason to be- 
lieve that the track was in perfect 
condition, statements by the engineer 
six months after the accident, to the 
effect that there was a defective rail 
where the accident occurred, which, 


Yor later cases, developments and changes in the law see Annotations, same title and sestion number. 
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respect to which the witness has testified, or before?® 
or after’® institution of the suit, or after a prior 
hearing at which the witness testified.t? 


Statement made after witness has left stand may, 
it has been held, be shown to discredit him,'® at least 


WITNESSES 


in the absence of subsequent death or insanity of the 


from all appearances, looked like an 
old break, were admissible as affect- 
ing the credibility of the engineer. 
Colorado Midland R. Co. v. McGarry, 
92 PRP. 915, “41 Colo. 398. 


[i] Soon after killing.—Where de- 
ceased’s wife testified that the killing 
was done in self-defense, her state- 
ment soon after the crime that the 
killing was uncalled for is admissible 
to impeach her. Baker v. State, 1875S. 
W. 949, 79 Tex.Cr. 510. See Cofer v. 
State, 130 So. 511, 158 Miss. 493 (hold- 
ing that, in murder prosecution, per- 
mitting impeachment of defendant’s 
witness, a codefendant, with reference 
to declarations he made long after 
completion of criminal enterprise, was 
error, where relating to immaterial 
issue). 


15. Spaunhorst & Hackman v. Link 
& Bibb, 46 Mo. 197. 


16. Spaunhorst & Hackman v. Link 
& Bibb, supra; Sowles v. Carr, 41 A. 
581, 70 Vt. 630. 


[a] After action brought.—Decla- 
rations of an agent of plaintiff made 
after action brought were properly ad- 
mitted to discredit such agent’s tes- 
timony for plaintiff inconsistent with 
such declarations. Sowles v. Carr, 41 
A. 581, 70 Vt. 630. 


{b] It is immaterial whether the 
alleged contradictory statement was 
made before or after the institution of 
the suit. Spaunhorst & Hackman v. 
Link & Bibb, 46 Mo. 197. 


17. Evans v. State, 22 S.H. 298, 95 
Ga. 468. 


[a] After inquest.—Where a wit- 
ness testified that he was induced by 
the father of defendant, in a murder 
case, to testify falsely at the inquest, 
and the father contradicted him, a 
conversation held between the _ wit- 
nesses after the inquest was admis- 
sible to impeach the father. Evans 
v. State, 22 S.E. 298, 95 Ga. 468. 


18. Thompson v. Ish, 12 S.W. 510, 
99 Mo. 160, 17 Am.S.R. 552; People v. 
Moore, 15 Wend. (N.Y.) 419. 


19. Stewart v. State, (Tex.Cr.) 26 
S.W. 203. 


[a] For example, where a witness 
dies or becomes insane after testify- 
ing and being cross-examined, subse- 
quent declarations purporting to have 
been made by him cannot be shown 
to impeach his testimony. Stewart v. 
State, (Tex.Cr.) 26 S.W. 203. 


20. Hoyt v. Chicago City Ry. Co., 
166 Ill.App. 361. 


21. See statutory provisions; 
case infra this note. 


[a] In Vermont, in an action for 
personal injuries to a railroad em- 
ployee, evidence of contradictory writ- 
ten statements other than depositions, 
after due notice, made by plaintiff’s 
witness on the day of the injury, of- 
fered to impeach, has been held prop- 
erly excluded under Code (1919) § 
6216, expressly excluding them. 
Washington & Old Dominion Ry. v. 
Weakley, 125 S.E. 672, 140 Va. 796. 


22. U.S.—Cook-O’Brien Const. Co. 
v. Crawford, 26 F.(2d) 574 [cert den 
49) S:Ct. 29, 278 U.S. 


and 


tees Hoagland v. Canfield, 160 F. 


Ala.—Bice v. Steverson, 88 So. 753, 
205 Ala. 576; Porter v. Louisville & 
N: RR. Co; 79 So: 2605, 202 Ala. U3i9'3 
Largin v. State, 104 So. 556, 20 Ala. 
App. 610. 


Ark.—Ft. Smith-Spadra Mining Co. 
Se sd 13 S.W.(2d) 14, 178 Ark. 
fs 


Cal.—Hanton v. Pacific Electric Ry. 
Co., 174 P. 61, 178 Cal. 616; Kananana- 
koa v. Badalamente, 6 P.(2d) 338, 119 
Cal.App. 231; Vinole v. Caso, 6 P.(2d) 
586, 119 Cal.App. 226; Biurrun v. 
Blizalde, 242 P. 109, 75 Cal.App. 44; 
People v. Kruvosky, 200 P. 831, 53 Cal. 
App. 744. 


Conn.—Joyce v. Joyce, 67 A. 374, 80 
Conn. 88. 


D.C.—Magruder v. Montgomery, 33 
App.D.C. 133. 


Fla.—Morris v. State, 130 So. 582, 
100 Fla. 850. 


ety ae v. Chapman, 


Tll.—Illinois Cent. R. Co. v. Wade, 
69 N.E. 565, 206 Ill. 523; General Ex- 
change Ins. Corporation v. McRoy, 
268 Ill.App. 425; Cribb v. Chicago Rys. 
Co., 252 Ill.App. 33; Gerrard v. Por- 
cheddu, 243 Ill.App. 562; Potter v. 
Cleveland, C. C. & St. L. Ry. Co., 211 
Ill.App. 605; Johnson v. Galesburg 
& Kewanee Electric Ry. Co., 193 Ill. 
App. 387; Beyers v. Anderson Tool 
Co., 191 Ill.App. 124; Moore v. Aurora, 
etc., R. Co., 150 Ill. App. 484 [aff:92 N. 
Im. 573, 246 Ill. 56]; Edmunds Mfg. Co. 
v. McFarland, 118 Ill.App. 256; Chi- 
cago City R. Co. v. Matthieson, 113 
Ayame 246 [aff 72 N.E. 443, 212 Ill. 


Vara. 


Ind.—Indianapolis & Cincinnati 
Traction Co. v. Wiles, 91 N.E. 161, 729, 
174 Ind. 236. 


Iowa.—State v. Criswell, 127 N.W. 
65, 148 Iowa 254. 


Kan.—Leinbach v. Pickwick Grey- 
hound Lines, 10 P.(2d) 33, 135 Kan. 
40; Gardiner v. Farmers’ State Bank, 
278 P. 737, 128 Kan. 608; State v. Har- 
rison, 249 P. 623, 121 Kan. 670; State 
vy. Allen, 160 P. 795, 98 Kan. 778, 99 
Kan. 187. 


Ky.—Wyrick v. Commonwealth, 54 
S.W.(2d) 629, 246 Ky. 127; Stinson v. 
Com., 96 S.W. 468, 29 Ky.L. 733. 


La.—State v. Hodgeson, 58 So. 14, 
130 La. 382. 


Me.—Milford v. Veazie, 14 A. 730. 


Mass.—Bertelli v. Tronconi, 162 N. 
E. 307, 264 Mass. 235. 


Mich.—Miller v. Detroit United R. 
Co., 107 N.W. 714, 144 Mich. 1. 


Minn.—State v. Groene, 228 N.W. 
615, 179 Minn. 187; Perkins v. Chi- 
Gago, MM. & St. BL Ry Co. 197 NW. 
758, 158 Minn. 184; Young v. Avery 
Co., 170 N.W. 693, 141 Minn. 483; Le 
May v. Brett, 84 N.W. 339, 81 Minn. 
506. 

Mo.—State v. Brockington, 36 S.W. 


(2d) 911; State v. Carolla, 292 S.W. 
721. 316 Mo. 213; Mattice v. Terminal 


630, 73 L.Ed.|R. R. Ass’n of St. Louis, 270 S.W. 306; 


[70 C.J.] 1059 


witness,!° although other authority holds that to be 
admissible a contradictory statement must have been 
made before the witness testified.?° 


[§ 1243] d. Form.* Except where statute provides 
otherwise,” inconsistent or contradictory written,?? 


Farrar v. Metropolitan St. Ry. Co., 
155 S.W. 439, 249 Mo. 210; Swift v. 
St. Louis-San Francisco Ry. Co., 
(App.) 15 S.W.(2d) 964. 


Neb.—Blue Valley State Bank wv 
Milburn, 216 N.W. 299, 116 Neb. 131. 


N.J.—lLugosch v. Public Service Ry. 
Co., 126 A. 170, 100 N.J.Law 48; State 
v. Mohr, 122 A. 837, 99 N.J.Law 124; 
Poulton v. Merz, 154 A. 190, 9 N.J. 
Misc. 402. 


N.Y.—People v. Walsh, 186 N.E. 422, 
262 N.Y. 140; Larkin v. Nassau Elec- 
tric R. Co., 98 N.E. 465, 205 N.Y. 267; 
Hanlon v. Ehrich, 71 N.E. 12, 178 N.Y. 
474; Gandolfo v. Appleton, 40 N.Y. 
533; Cuccia v. Surface Transp. Cor- 
poration of New York. 258 N.Y.S. 46, 
236 App.Div. 105; Fowler v. Inter- 
national Ry. Co., 216 N.Y.S. 558, 217 
App.Div. 537 [aff 155 N.E. 910, 244 
N.Y. 592]; Valenti v. Mesinger, 162 
N.Y.S. 30, 175 App.Div. 398; Lederer 
v. Lederer, 


Plyer v. German American Ins. 
Co., 1 N.Y.S. 395 [rev on other grounds 
fey 929, 121 N.Y. 689,°3 Silv.A. 


N.C.—State v. Ellis, 167 S.E. 67, 203 
N.C. 836. 


N.D.—MecCurdy v. Aylor, 170 N.W. 
523,941 SNiDi-28 72 


Ohio.—Sullivan.v. Starkey, 14 Ohio 
Cir.Ct.N.S. 281; Sullivan v. Starkey, 
82 Ohio Cir.Ct. 485; Spaulding v. To- 
ledo Consol. St. R. Co., 20 Ohio Cir.Ct. 
99, 10 Ohio Cir.Dec. 660. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Points, 148 P. 720, 46 Okl. 234; Doug- 
las v. State, 199 P. 927, 19 Okl.Cr. 257. 


Tex.—Torrey v. Cameron, 11 S.W. 
840, 73 Tex. 583; East Line, ete, R. 
Co. v. Hell, 64 Tex. 615; Woodward- 
Wanger Co. v. Nelson, (Civ.Anp.) 11 
S.W.(2d) 371; Hines v. McDonald, 
(Civ.App.) 230 S.W. 1030; O’Brien v. 
Von Lienen, (Civ.App.) 149 S.W. 723; 
Milmo Nat. Bank vy. Cobbs, 115 S.W. 


345, 53 Tex.Civ.App. 1; Matula vy. 
Lane, 55 S.W. 504, 22 Tex.Civ.App. 
391; Missouri, ete., R. Co. v. Calnon, 


50 S.W. 422, 20 Tex.Civ.Apn. 697; Bar- 
hett v. State, (Cr.) 60 S.W.(2d) 448; 
Pruett v. State, 24 S.w.(2d)" 41, 114 
Tex.Cr. 44; Wrenn v. State, 200 S.W. 
397, 82 Tex.Cr. 608; Porter v. State, 
190 S.W. 159, 80 Tex.Cr. 240. 


Vt.—White v. Central Vermont Ry. 
CO., SOyAc 61808 Ga Vit. o00) Latico mS LOE 
865, 2388 U.S. 507, 59 L.Hd. 14338, Ann. 
Cas.1916B 252]. 


Wash.—State v. Fry, 13 P.(2d) 491, 
169 Wash. 313. 


py Meare ate v. Kinney, 26 W.Va. 


Wis.—Jesse v. Tinkham, 239 N.W. 
455, 207 Wis. 49; Breuer v. Arenz, 
233 N.W. 76, 202 Wis. 458. 


[a] Inventories of personal estate 
of which the insured property was a 
part, filed in the orphans’ court by 
plaintiff administratrix, were admis- 
sible as admissions to impeach her 
testimony as to the amount and value 
of the furniture, in an action on a fire 
insurance policy after it was burn- 
ed, she having been asked on the 
stand if she filed the same. Pentz 


—_—_———_——— eee 
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as well as oral,?? statements are available to dis- 
eredit the witness, provided such written state- 
signed? or indorsed by,?° or written at 
the request of, the witness,?® or acquiesced in by 
It is immaterial that the written statement 
was never delivered to the person for whom it was 
intended,?® or that the witness, who admits signing 
the writing, did not understand Hnglish,?° could not 
read or write,*® did not know the contents of the 


ments are 


him.?7 


v. Pennsylvania F. Ins. Co., 48 A. 139, 
92 Md. 444. 


{[b] Where witness repudiated pa- 
per in the form in which it was pre- 
sented to him and denied knowledge of 
its contents, it was, in the absence of 
testimony showing the contrary, 
properly excluded. Belskis v. Dering 
WoalaCo. 923N, B5'75;, 1246, 21 62% 20 
Ann.Cas. 388 [rev 151 Ill.App. 85]. 


{c] In Virginia, under Code (1919) 
§ 6216, providing that, in an action 
for personal injuries, no ex parte af- 
fidavit or statement in writing other 
than a deposition shall be used to 
contradict a witness, in an action 
against a railroad for injuries sus- 
tained by a guest in an automobile in 
a crossing accident, refusal to permit 
defendant to exhibit to one of the wit- 
nesses an ex parte statement signed 
by him is proper. Chesapeake & O. 
Ry. Co. v. Coffey, 37 F.(2d) 320 [cert 
Son S.Ct. 353, 281 U.S. 749, 74 L.Ed. 


23. U.S.—Hoagland vy. Canfield, 160 
PeenliGos 


Ala.—American Nat. Ins. Co. v. 
Rosebrough, 93 So. 502, 207 Ala. 538; 
Delaney v. State, 87 So. 183, 204 Ala. 
ote aeale v. State, 79 So. 375, 202 

a. ; 


Cal.—People y. Thomas, 197 P. 677, 
51 Cal.App. 731. 


D.C.—District of Columbia v. Ches- 
sin, 61 App.D.C. 260, 61-F.(2d) 528. 


11l.— People v. Jordon, 135 N.E. 729, 
303 Ill. 316; Kennedy v. Modern Wood- 
men of America, 90 N.E. 1084, 243 Ill. 
560, 28 sR ACN LESH: Buyers Index 
Pub. Co. v. Triner Scale & Mfg. Co., 
194 Ill.App. 427; Moore v. Aurora, 
ete., R. Co., 150 Ill App. 484 [aff 92 
N.E. 578, 246 Ill. 56]. 


Iowa.—State v. Wright, 
541, 112 Iowa 436. 


La.—State v. Hodgeson, 58 So. 14, 
130 La. 382; Watkins v. Jahncke Dry 
Docks, 125 So. 469, 12 La.App. 350. 


Me.—Milford v. Veazie, 14 A. 730. 


Mass.—Burke v. Cook, 141 N.E. 585, 
246 Mass. 518; Boston icod Products 
Co. v. Wilson & Co., 1389 N.E. 6387, 245 
Mass. 550. 


Mo.—Smith vy. Kansas City South- 
ern Ry. Co., 213 :<S.W. 481, 279 Mo. 
173 [cert den 40 S.Ct. 56, 251 U.S. 552, 
64 L.Ed. 410]; Farrar v. Metropoli- 
tan St. Ry. Co., 155 S.W. 439, 249 Mo. 
210; Lutzenberger v. Dent, (App.) 
31 S.W.(2d) 394. 


N.H.—State v. Bozek, 124 A. 666, 
81 N.H. 277. 


N.Y.—Larkin v. Nassau Electric R. 


84 N.W. 


Co., 98 N.E. 465, 205 N.Y. 267; Han- 
HOM Piven aide IN, Sapa meeOm INre Ys 


474; Gaffney v. People, 50 N.Y. 416, 
1 Cow.Cr. 526 [aff Sheld. 304, 14 Abb. 
Pr.N.S. 36]; Gandolfo v. Appleton, 40 
NY, 533: 


Tex.—Bryson v. 
1114, 96 Tex.Cr. 150. 


W.Va.—State v. Price, 115 S.E. 393, 


State, 255 S.W. 


WITNESSES 


tOn ce 
92, W.Va. 542. 
Wis.—Breuer v. Arenz, 233 N.W. 
%6, 202 Wis. 453: , 
24. U.S.—Chicago, ete., R. Co. v. 


Artery, oll 'S. Cty 129), sbetr UsS250K,, 34 
L.Ed. 747. 


Cal.—Peo. v. Haughey, 250 P. 406, 
79 Cal.App. 541. 


Ill.—Illinois Cent. R. Co. v. Wade, 
69 N.H. 565, 206 M11 4523" [rev 1108 Tl. 
App.' 423]; VWaughn v. O’Gara Coal 
Co., 173 IllApp. 268; Chicago City: R. 
Co. v. Mauger, 128 Ill.App. 512;  Ed- 
munds Mfg. Co. v. McFarland, 
Il.App..256; Chieago, ete, R. Co. v. 
Crose, 113 HlLApp. 547 [Laff .73_ NiE. 


865, 214 Ill. 602, 105 Am.S.R. 135]. 

Ind. —Indidnapolis, ete., Traction 
Co. v. Wiles, 91 NE. T6L R29; Lis 
Ind. 236. 


Mass.—Barker v. Lawrence Mfg. 
Co., 57 N.B. 366, 176 Mass. 203; Smith 
v. Metropolitan R. Co., 137 Mass. 61. 


Mo.—Cooke v. Kansas City, etc., R. 
Co, 57. MovApp. 471. 


N.Y.—Hanlon y. Ehrich, 83 N.Y.S. 
687, 86 App.Div. 441 [den reh 80 N. 
Y.S. 692, 80 App.Div. 359 (aff 71 N.E. 
12, 178 N.Y. 474)]; People v. Gaff- 
ney, Sheld. 304, 14 Abb.Pr.N.S. 36 [aff 
50 N.Y. 416, 1 Cow.Cr. 526]; Perine v. 
Interurban St. R. Co., 86 N.Y.S. 479, 
43 Misc. 70. 


N.D.—Baumer vy. French, 79 N.W. 
340, 8 N.D. 319. 


But see Booth v. St. Louis South- 
western ya iow 281 e Soy eis at 7.0 
Ark. 801 (admission of unsigned 
statement held not erroneous); 
Kampmann y. Cross, (Tex.Civ.App.) 
194 S.W. 4387 (written statement 
identified and proved to have been 
made by witness contrary to his tes- 
timony on trial is admissible to im- 
peach him, although undated and un- 
signed). 


[a] Fact.that paper is signed by 
another person as well as by the wit- 
ness does not preclude its admission. 


Smith v. Metropolitan R. Co., 137 
Mass. 61. 
[b] Where party admitted his sig- 


nature to an instrument, containing 
a statement contradicting his testi- 
mony, and then stated that he did not 
know whether he signed the instru- 
ment or not, the instrument was ad- 
missible in evidence. Lowe v. South- 
ern R. Co., 67 S.E. 460, 85 S.C. 263, 137 
Am.S.R. 904. 


{[c] Although body of instrument 
was written by another, it is admis- 
sible for the purpose of contradiction 
if it was signed by the witness. Daw- 
ie Veo PIltisoure yes AY wha, melo 9en Pay 


[d] Written statement signed by 
means Of mark of witness may be 
used for the purpose of impeachment. 
Grossnickle v. Avery, (Ind.) 152 N.E. 
288 [reh den (App.) 154 N.E. 395]; 
Davis v. Antol, 262 S.W. 278, 203 Ky. 
273; Ferreri v. Webb, 206 N.Y.S. 225, 
210 App.Div. 400. 


[§§ 1243-1244 


writing,®! or that the writing was not read over to 
him before he signed it.®? 
with the general “rule,?? statements which are not in- 
consistent with the testimony of the witness,?* or 
which are shown to have been obtained through error, 
fraud, misrepresentation, or violence, are not adimis- 
sible for the purpose of impeachment.?° 


[§ 1244] e. Omission To State Matters Testified 
Within the discretion of the court,?” a wit- 


Of course, in accordance 


Laying foundation for impeach. 
ment by unsigned writing see infra 3 
83. 


25. Milmo Nat. Bank v. Cobbs, 115 
S.W. 345, 53 Tex.Civ.App. 1. 


26. Cross v. McKinley, 16 S.W. 
1023; 84.2 Tex! 2. 
[a].. Thus a. written statement, 


purporting to contain a witness’ rec- 
Oliection of the facts in controversy, 
although not signed, is admissible to 
impeach his testimeny, where he ad- 
mits on cross-examination that it was 
written at his request. Cross v. Mc- 
Kinley, 16 S.W. 10238, 81° Tex. 232. 


27. People v. Haughey, 250 P. 406, 
79 Cal.App. 541; Servel v. Corbett, 290 
P. 200, 49 Idaho 536. 


28. Blue Valley State Bank v. Mil- 
burn, 216 N.W. 299, 116 Neb. 131. 


29. Cuccia v. Surface Transp. Cor- 
poration of New York, 258 N.Y.S. 46, 
2386 App.Div. 105. 


36. Ferreri v. Webb, 
225, 210 App.Div. 400. 


Sl. 


206 N.Y.S. 


Cuccia v. Surface Transp. Cor- 
poration of New York, 258 N.Y.S. 46, 
236 App.Div. 105; Ferreri v. Webb, 
206 N.Y.S. 225, 210 App.Div. 400. 


32. Conover ‘* #£4xHarrisburg & 
Southern. Coal Co., 161 Ill.App. 74. ~ 


33. See supra § 1241. 
34, Ill.—Narkiewicz v. Wachow- 
ski, 183 Ill.App. 318. 


Ky.—Louisville & N. R. Co. v. Set- 
ser’s Adm’r, 147 S.W. 956, 149 Ky. 162. 


Minn.—State v. Eidsvoid, 216 N.W. 
316, 173 Minn. 23; O’Connell v. Ward, 
153 N.W. 865, 180 Minn. 443. 


Okl.—Evans v. Burleson, 260 P. 743, 
127 Okl. 290. 


Pa.—Hershey v. Love, 122 A. 225, 
278 Pa. 161. 


Tex——Texas City, .ransp acon. 
Winters, (Civ.App.) 193 S.W. 366 [rev 
on other grounds (Commn.App.) 222 
S.W. 541 (reh overr (Commn.App.) 224 
S.W. 1087)]. 


Wash.—State v. Godwin, 230 P. 831, 
131,-Wash., 592; 


35. Galt v. Travelers’ Ins. Co., (La. 
App.) 141 So. 105; Buckley v. Francis, 
6 P.(2d) 188, 78 Utah 606. 


36. Cross references: 


Necessity and sufficiency of founda- 
tion see infra §§ 1275-1297. 


Omission to testify on inatter as pre- 
cluding proof of statement relative 
thereto see supra § 1241. 


87. Becker v. Haynes, 29 F. 
Scott v. Louisville & N. R. Co., 
Son 17s s20 Alas2553 


[a] For paarwle: the admissibility 
of testimony for the purpose of im- 
peaching a witness by showing his 
failure to make statements consistent 
with his testimony is in the discre- 
tion of the trial judge, subject to the 
power of the court to grant a new 
trial, if it should appear, on a review 


441; 
15 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1244] 


ness who has testified to a certain matter cannot be 
impeached by showing his omission to disclose such 
calling for such diselo- 
nor where the testimony and prior state- 
ment are alike in all substantial particulars;?® nor 
is a witness who has testified to certain facts disered- 
ited by having omitted to testify to such facts on a 
prior hearing where the additional testimony is not 
inconsistent with, nor contradictory to, the testimony 
formerly given,*® nor where upon the former occasion 
he was not specifieally interrogated as to such facts.*! 
A fortiori a witness is not discredited by his omis- 


matter on an occasion not 
sure ;°8 


of the testimony, that there was no 
ground for the inference that the wit- 
ness whose credibility was in issue 
would have made the statements in 
question to the impeaching witness- 
es, if they had been true. Becker v 
Haynes, 29 F. 441 [expl Perry v. 
Breed, 117 Mass. 155]. 


38. Md.—Niemoth vy. State,'154 A. 
66, 160 Md. 544. 


Mass.—Brigham v. Fayerweather, 5 
N.E. 265, 140 Mass, 411. 


Mich.—O’Connor v. Hogan, 104 N. 
W. 29, 140 Mich. 613. 


N.Y.—Ranken y. Donovan, 100 N. 
vs 1049, 115 App.Div. 651. 
Tex.—Thompson v. State, 224 S.W. 


8825 88. Tex. Cra 299) Roberts=vs State, 
156 S.W. 651, 70 Tex.Cr. 297. 
[a] Hllustrations.—(1) The fail- 


ure of an executor to claim that a tes- 
tator was of unsound mind, in a con- 
versation about a mortgage deed, will 
not be evidence tending to impeach 
his testimony that the testator was 
incompetent to execute the mortgage 
deed, where the conversation is not 
shown to have been of such a nature 
as to eall for a denial of the mortga- 
gor’s capacity. Brigham v. Fayer- 
weather, 5 N.E. 265, 140 Mass. 411. 
(2) Where state’s witness testified 
that he saw defendant leave the au- 
tomobile used in the commission of 
the robbery, sustaining objections to 
inquiries of defendant’s witness 
whether the state’s witness said any- 
thing about having seen the auto- 
mobile, and men near it, before de- 
fendant’s witness apprized him of 
its presence was not error, since the 
omission of the state’s witness to 
state, when accosted by the defend- 
ant’s witness after the departure of 
the robbers, that he had seen them 
leaving the automobile would not: be 
so inconsistent with the fact of such 
an earlier observation as to be an ade- 
quate ground of impeachment, in the 
absence of any reason suggested by 
the testimony, for a declaration by 
him to that effect. Niemoth v. State, 
154 A. 66, 160 Md. 544. 


39. Dorman v. Worcester Consol. 
St. Ry. Co., 177 N.E. 812, 277 Mass. 95. 


[a] Failure to mention fact that 
lights were out, in passenger’s prior 
statement respecting a bus accident, 
and her manner of walking down 
aisle, which facts she did mention in 
her testimony on the stand, did not 
render her testimony on trial incon- 
sistent with previous’ statement. 
Dorman v. Worcester Consol. St. Ry. 
Comet ig INE eS h2s 2b LASS. 19D: 


40. Lester v. Jacobs, 103 So. 682, 
686, 212 Ala. 614 [cit Cyc]; State v. 
Robinson, 27 So. 124, 52 La.Ann. 616; 


Huebner v. Roosevelt, 7 Daly (N.Y.) 


ae State v. McElmurray, 34 S.C.L. 
33. 


41. U.S.—Noland v. U. S., 10 F. 
(2d) 768; Wyman vy. Lehigh Valley 
Fe COnm ips: Beano SiGuico! CierAre Gus 


Ala.—Scott v., Louisville & N. R. 


; 


WITNESSES 


therein.*? 


Cots: Son WATS, 21 ala. 255) Pert 
Cyc]: Lester v. Jacobs. 103 So. 682, 
686, 212 Ala. 614 [cit Cyc]. 


Blaser on v. Hawkins, 3 Gray 


Mich.—In re Dickerson’s Estate, 14 
N.W. 691, 50 Mich. 37. 


Or.—State v. Ogden, 65 P. 449, 39 
Orne 95: 


Tex. ena v. State, 20 SW. 764, 
31 Tex.Cr. 401 


[a] For exataple, “the fact that 
the witness did not testify on the 
point before would be proper subject 
of comment to the jury, but would 
not be matter of impeachment. The 
failure to put questions to her on that 
subject might or might not be a sus- 
picious fact, according to the circum- 
stances.” In re Dickerson’s Estate, 
14 N.W. 691, 50 Mich. 37, 39. 


[b] Rule applied as to facts omit- 
ted in testimony before committing 
magistrate. State v. Ogden, 65 P. 
4495-39 Or. 195. 


42. McAteer v. McMullen, 2 Pa. 32. 
43. Mallory v. Perkins, 22 N.Y.Su- 
per. 572. 


44, 79 Ala. 


61. 


Kan.—State v. McKinney, 3 P. 356, 
31 Kan. 570. 


La.—State v. Armstrong, 43 So. 57, 
118 La. 480; McDowell v. General 
paths Ins. Co., 7 La.Ann. 684, 56 Am.D. 


Mass.—Commonwealth v. Cantor, 
149 N.E. 205, 253 Mass. 509; Common- 
wealth v. Harrington, 25 N.E. 835, 152 
Mass. 488. 


N.J.—State v. Rosa, 58 A. 1010, 71 
N.J.Law 316. 


N.M.—State v. Archer, 255 P. 396, 
32 NM. «319°. State) va Perkins, 1532, PB. 
258, 259, 21 N.M. 1385 [eit Cyc]. 


Ohio.—Spaulding vy. Toledo Consol. 
St. Ri*Cor"20 ‘Ohio (Cir Ct2 997 10" Ohio 
Cir.Dec. 660; Steen v. Friend, 20 Cir. 
@t, 459, 11 Ohio: Cir. Dec, 235. 


Tex.—Ft. Worth & D. C. Ry. Co. v. 
Yantis, (Civ.App.) 185 S.W. 969, 973; 
Dunne v. State, 263 S.W. 608, 612, 98 
PexiCr. 7 


Vt.—Briggs v. Taylor, 35 Vt. 57. 


“The evidence that a witness has 
kept silent concerning material facts 
is often as relevant and sometimes as 
strong as an affirmative statement 
contradictory of his testimony would 
be. . . It is a very common thing 
in the trial of cases’ to show that a 
witness testifying to some fact has 
never before disclosed his knowledge, 
or that he has failed to do so on some 
particular occasion. The value of 
such a fact depends upon the strength 
of the presumption or expectation 
that the witness would have disclosed 
his knowledge had he possessed it. 
When it is shown that he was silent 
when it was his duty to speak, his 
omission may have great effect in 


Ala.—Brown v. State, 


| ments of material 
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sion to state a particular faet in testifying in an- 
other suit between different parties involving the 
same subject matter as the later suit, where there is 
nothing to show that such fact was mentioned in the 
first case or would have been pertinent to the issue 
Neither does the omission of a witness, in 
making a memorandum, to note a certain fact, im- 
peach his oral testimony of its occurrence.**? But the 
omission of a witness to state a particular fact, un- 
der circumstances rendering it incumbent upon him 
to or likely that he would state such fact, if true, may 
be shown to discredit his testimony as to such fact,** 


weighing his testimony. So if it can 
be made to appear, that while there 
was no duty to speak, the fact was 
of such a nature or the circumstanc- 
es such that one situated as the wit- 
ness was, would, in the natural order 
of things, have mentioned the fact 
if within his knowledge, his failure 
to do so bears sufficiently upon the 
question of his veracity to entitle it 
to admission.” Gulf, C.&S. F. R. Co. 
v. Matthews, 93 S.W. 1068, 1070, 100 
Tex. 63 [quot Ft. Worth & DLOCR Co: 
v. Yantis, supra]. 


“The rule seems well settled that a 
witness may be impeached by proof 
that he now states something which, 
in a former statement relative to the 
same matter, he omitted.” Dunne y. 
State, supra. 


[a] Illustrations.—(1) Where de- 
fendant in a criminal case testified 
and endeavored to explain suspicivus 
appearances proved by the prosecu- 
tion, it was competent to show, as af- 
fecting his credibility, that at a pre- 
vious trial, the day after the occur- 
rence, he testified in his own defense, 
and gave no such explanation. Com. 
v. Harrington, 25 N.E. 835, 152 Mass. 
488. (2) In an action for libel and 
slander, based upon words spoken and 
a letter written, charging plaintiff 
with improper relations with defend- 
ant’s husband, a petition for divorce, 
filed within a week after the domes- 
tic difficulties involving the action for 
libel and slander, brought by defend- 
ant in the libel and slander suit, and 
based upon charges of cruelty, and 
in which no charge is made concern- 
ing the intimacy alleged in answer 
to the suit for libel and slander, is 
admissible, as tending to impeach de- 
fendant’s statements charging such 
intimacy. Steen v. Friend, 20 Ohio 
Cir.Ct. 459, 11 Ohio ‘Cir. Dec, 235... ((3)) 
Where a sea captain, having met with 
a disaster, prepares a signed protest 
of the circumstances while fresh in 
his memory, setting forth the manner 
of its occurrence, and afterwards, 
when litigation involving a charge of 
misconduct against himself arose, at- 
tempts as a witness, in accounting 
for the disaster, to set forth state- 
incidents in his 
voyage not disclosed by his protest, 
his testimony must be viewed with 
grave distrust, and cannot be consid- 
ered as satisfactorily verifying the 
circumstances of the loss. McDow- 
ell v. General Mut. Ins. Co., 7 La.Ann. 
684, 56 Am.D. 619. 


[b] Whether silence was assent 
for jury.—Defendant having testified 
that she had not delivered child on 
W street, and that no one had ever 
said in her presence that she had 
made such delivery, the common- 
wealth, to contradict her, was prop- 
erly permitted to offer evidence that 
defendant’s husband, in her presence, 
stated to doctor that she had deliv- 
ered a child on W street, and that 
defendant said nothing, whether de- 
fendant assented by silence being for 
the jury. Commonwealth y. Cantor, 
149 N.E. 205, 253 Mass. 509. 


1062 [70 C.J.] 


and, where a witness has presently 


testimony at a former trial was the same as that giv- 
en in the present case, it may be shown that at the 
former trial he gave no testimony respecting a mate- 
rial point on which he has testified at the present 


trial.4® Where the commissioner 
preliminary examination was had 


did not give a complete report of the evidence, and 
the testimony was not so full as at the trial, an omis- 
sion from the examination of testimony given at the 


trial does not necessarily discredit 


may be attributed to the incompleteness of the re- 


port.*® 


Failure of witness to remember immaterial facts 


[c] Where in prior statement wit- 
ness affirmed that such statement con- 
tained all facts respecting what de- 
ceased, in a homicide case, said and 
did, and all that defendant said and 
did at the time of the fatal difficulty, 
and when a witness on the homicide 
trial testified that deceased cursed 
appellant and started across the road 
toward him, and, when asked if he 
told these facts when he made-the 
written statement referred to, he said 
he did not remember, and, in another 
part of his testimony, said he was 
not asked about these things, there 
was no error in admitting the written 
statement for purposes of impeach- 
ment, where the same showed no 
mention of any such statement or 
action by deceased. Dunne v. State, 
263 S.W. 608, 98 Tex.Cr. 7. 


Aa sa Johnston y. Clements, 25 Kan. 


46. U.S. vy. Mord; 33, HY 861. 


47. People v. Hammond, 143 N.W. 
244, 177 Mich. 416. 


[a] For example, where, in a pros- 
ecution for the theft of an automo- 
bile, accused stated on cross-exam- 
ination that he did not remember con- 
versations wherein third persons 
charged him with the theft, it is not 
proper to admit evidence of such con- 
-versations for the purpose of im- 
peachment, where it does not appear 
that accused had made any admis- 
sions. People v. Hammond, 143 N.W. 
244, 177 Mich. 416, 


48. Harper v. Reily, 11 F.Cas.No. 
6,091, 1 Cranch C.C. 100; Mobile Light. 
hie Co. v. Ellis, 96 So. 773, 209 Ala. 
580. 


49. Ala.—Dickson v. Dinsmore, 122 
So. 487, 219 Ala. 353; Liberty Life 
Assur. Soc. v. Woodard, 121 Sq. 30, 219 
Ala. 24; Clifton v. Gay, 109 So. 168, 
21 Ala.App. 412 [cert den 109 So. 170, 
215 Ala. 22]. 


Ga.—Kamper Grocery Co. v. Sauls, 
144 S.E. 403, 38 Ga.App. 487; Georgia 
Ry. & Power Co. v. Simms, 126 S.E. 
850, 33 Ga.App. 535. 


Ind.—Clevenger v. State, 144 N.E. 
524, 195 Ind. 45; Colondro v. State, 125 
N.E. 27, 188 Ind. 533; Sanger v. Bacon, 
101 N.E. 1001, 180 Ind. 322; Lawrence 
v. Lanning, 4 Ind. 194; Steele v. 
Michigan Buggy Co., 95 N.E. 435, 50 
Ind.App. 635. 


Ky.—Abbott v. Vinson, 45 S.W.(2d) 
848, 242 Ky. 112; Collingsworth v. 
Ironton Lumber Co., 262 S.W. 592, 203 
Ky. 419. 


Me.—-Robinson vy. Heard, 15 Me. 296. 


Miss.—Witt v. State, 132 So. 338, 
159 Miss. 478; Lee v. State, 102 So. 
296, 137 Miss. 329; Williams v. State, 
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testified that his 
existed.47 


before whom a 
testifies that he 


the witness, but 


[§ 1245] f. Unsworn Statements.* 
essary that the contradictory statement proposed to 
be shown for the purpose of impeachment should 
have been made under oath,** but unsworn state- 
ments out of court may be shown.*? 


[§ 12461 g. Statements Not Admissible as Inde- 
pendent Evidence. 5 
~ vender a statement of a witness available for the pur- 
pose of impeachment, that it should be of such char- 
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~ 
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does not open the door to testimony that the facts 


It is not nee- 


It is not necessary, in order to 


acter as to be admissible as independent evidence in 


the case.° 


19 So. 826, 78 Miss. 820. 


Mo.—State v. Norris, 2 S.W.(2d) 
755; Garre v. American Mut. Casualty 
Co., (App.) 20 S.W.(2d) 540. 


Neb.—Sindelar vy. T. B. Hord Grain 
Co., 219 N.W. 145, 116 Neb. 776; Wre- 
mont Butter, etce., Co. v. Peters, 63 N. 
W. 791, 45 Neb. 356. 


N.Y.—-Sloan v. New York Central 
R. Co., 45 N.Y. 125; Brooklyn First 
Baptist Churth Vv. Brooklyn -F. Ins. 
Co., 28 N.Y. 153 [aff 23 How.Pr. 448]; 
Briggs v. Wheeler, 16 Hun 584; 
Doherty v. Lord, 28 N.Y.S. 720, 8 Misc. 
Frankel v. Wolf, 27 N.Y.S. 328, 
7 Mise. 180; Early v. Gebbie, 170 N.Y. 
Syelilve 


Okl.—Kuykendall v. Lambert, 173 
P. 657, 68 Okl. 258; Wheat v. State, 
259 P. 279, 38 Okl.Cr. 119; Douglas v. 
State, 199 P. 927, 19 OK1.Cr. 257; Sco- 
field v. State, 165 P. 210, 13 Okl.Cr. 
447. 


Or.—State v. McCarroll, 261 P. 411, 
UZSBOT a Gs. 


Pa.—Schlater v. Winpenny, 75 Pa. 
321; Baldi v. Metropolitan L. Ins, Co., 
24 Pa.Super. 275. 


Tex.—Hollingsworth v. State, (Cr.) 
56 S.W.(2d) 869; Foster v. State, 12 
S.W.(2d) 574, 111 Tex.Cr. 278; Sanders 
Vv. state, 112° S.w. 68, 54 Bex.Cr, 101, 
22 L.R.A.N.S. 2438, 245. 


Vt.—Robinson v. Leonard, 134 A. 
706, 100 Vt. 1. 


W.Va.—State v. Brown, 138 S.E. 664, 
104 W.Va. 93. 


50. U.S.—Harbour v. U. S., 
(20), 1. 


Ala.—Maloy v. State; 130 So. 902, 24 
Ala.App. 128; Patterson v. Millican, 
66 So. 914, 12 Ala.App. 324. 


Cal.—Keyes v. Geary St., 
Co, 93 B. 88,152 Cal. 437. 


Colo.—Denver, etc., R. Co. v. Mitch- 
ell, 94 P. 289, 42 Colo. 43. 


Conn.—Smith v. Waterbury & Mill- 
ree Tramway Co., 121 A. 873, 99 Conn. 
446. 


Del.— Davis v. Maloney, 84 A. 947, 
26 Del. 408. 


Ga.—Groover v. Simmons, 129 S.E. 
778, 161 Ga. 93; Columbus R. Co. v. 
Peddy, 48 S.E. 149, 120 Ga. 589. 


Tll.—Chicago Belt R. Co. v. Confrey, 
70 N.B. 773, 209 Ill. 344; Phillips v. 
Kesterson, 39-N.B. 599; 154 11. 572. 
Nau v. Standard Oil Co., 154 Tll.App. 
421; Dudley v. Peoria Ry. Co., 153 111. 
App. 619. 


Ind.—Stringer v. Breen, 
1015, 7 Ind. App. 557. 
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ete., R. 
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Accordingly, evidenge may be admissi- 


~ 

Ky.—Ballard & Ballard Co. v. Durr, 
177 S.W. 445, 165 Ky. 632; Kentucky 
Distilleries & Warehouse Co. v. Wells, 
148 S.W. 381, 149 Ky. 287; Kentucky 
Distilleries & Warehouse Co. v. Wells, 
148 S.W. 375, 149 Ky. 275; Napier v. 
Com;,. 110 S.W. 842,.33 Ky.L. 635; Cox 
v. Com., 69 S.W. 799, 24 Ky.L. 680. 


La.—State v. Mitchell, 44 So. 132, 
119 La. 374; State v. Scott, 20 So. 
909, 48 La.Ann. 1418. 


_Mass.—Phillips v. J. H. Lockey 
ane Case Co., 90 N.E. 981, 205 Mass. 


Minn.— Eberlein v. Stockyards 
Mortgage & Trust Co., 204 N.W. 961, 
164 Minn. 323; Rand v. Sage, 102 N. 
W. 864, 94 Minn. 344. 


Miss.—Bacot v. Hazlehurst Lumber 
Co., 23 So. 481. 


Mo.—S. W. Noggle Wholesale & 
Mfg. Co. v. Sellers & Marquis Roofing 
Co., (App.) 183 S.W..659; Belk v. Stew- 
art, 142 S.W. 485, 160 Mo.App. 706; 
Paris v. Waddell, 123 S.W. 79, 139 Mo. 
App. 288. 


_N.J.—Center Garage Co. v. Colum- 
bia Ins. Co., 115 A. 401, 96 N.J.Law 
456; Earl v. Harl, 86 A. 940, 81 N.J. 
oe 444 [aff 90 A. 1135, 83 N.J.Ea. 


N.Y.—People y. Willard, 143 N.Y.S. 
1032, 159 App.Div. 19, 30 N.Y.Cr. 324; 
Carter White Lead Co. v. Pounds, 72 
N.Y.S. 876, 65 App.Div. 476; Patter- 
son Gas Governor Co. v. Lichtenstein 
Bros. Co., 29 N.Y¥\S. 279, 9 Mise. 126. 


N.C.—Hubbard v. Southern Ry. Co., 
166 S.B. 802, 203 N.C. 675; Wilkins v. 
Atlantic Coast Line R. Co., 93 S.H. 777, 
Da INGO me Se 


N.D..—Bryngelson v. Farmers’ Grain 
Co., 210 N.W. 19, 54 N.D. 543. 


Ohio.—Simpson v. Newinger, 162 N. 
439, 28 Ohio App. 133. 


Pa.—Rabinowitz v. Silverman, 72 A. 
378, 223 Pa. 139; Morris v. Guffey, 41 
Aw 731,°188 Pa. 534: 


S.C.—Sentell v. Southern R. Co., 49 
S.0215; 7OKS:C1 88. 


Tenn.—Bynum v. Miller, 191 S.w. 
128, 1386 Tenn. 598. 


Tex.—Bell yv. State, 267 Siw. 1718) 
99 Tex.Cr. 28; Renn v. State, 143 S.W. 
167, 64 Tex.Cr. 639. 


But see Hearn y. Blakeney & Am- 
brister, 293 P. 225% 146 Okl. 122 (con- 
tradictory statement of witness is ad- 
missible for purpose of impeachment, 
only if statement could be introduced 
at trial for some other purpose), 


[a] Thus (1) statements made by 
members of a train crew some time 


BH. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ble for the purpose of impeachment although inad- 
missible as independent evidence because it is hear- 
say,°! a narrative,®? or declaration of an agent®* as 
to a past occurrence, or not part of the res gestex.** 
So a contradictory statement of the witness may be 
shown although not made in the presence of the par- 


ty offering the witness.°°® 


after the accident, which are incon- 
sistent with their testimony, are ad- 
missible for the purpose of impeach- 
ment, although such statements are 
not part of the res gestz. Denver, 
etc., R. Co. v. Mitchell, 94 P. 289, 42 
Colo. 43. (2) Declarations of a debtor, 
made after an alleged fraudulent con- 
veyance, while not competent to im- 
peach the title of his grantee, are 
competent to impeach his own credi- 
bility, where he has testified that the 
conveyance was not fraudulent. Phil- 
lips v. Kesterson, 39 N.E. 599, 154 Ill. 
572. (3) On the trial of one of sev- 
eral defendants for confederating 
with others to injure, etc., a particular 
person, the commonwealth could show 
that a defendant not on trial request- 
ed the witness to intercede with the 
prosecuting witness to adjust the 
prosecution, to impeach that defend- 
ant, who had testified that he did not 
make such request, although the testi- 
mony was inadmissible to show a con- 
spiracy, the statement having been 
made after the object of the conspir- 
acy had been accomplished. Napier 
v. Com., 110 S.W. 842, 33 Ky.L. 635. 
(4) An agent of a party may be con- 
tradicted, after foundation laid, by 
showing that at another time he made 
statements as to the matters in issue 
in contradiction of his testimony, al- 
though such statements were no part 
of the res geste. Sentell v. Southern 
R. Co}, 49 S.H-2155 70 S.C. 183. 


[b] Remote purpose of impeach- 
ment does not warrant the introduc- 
tion of testimony otherwise incom- 
petent but of a character to be very 
influential with the jury. Loughlin 
v. Brassil, 79 N.E. 854, 187 N.Y. 128. 


51. Ala.—Houston v. State, 95 So. 
145, 208 Ala. 660; Patterson v. Milli- 
can, 66 So. 914, 12 Ala.App. 324. 


Iowa.—Roberts v. Morse, 181 N.W. 
678, 190 Iowa 1344; Rose v. City of 
uM Dodge, 155 N.W. 170, 180 Iowa 
331. 


Minn. — Eberlein Vv. Stockyards 
Mortgage & Trust Co., 204 N.W. 961, 
164 Minn. 323. 


N.D.—Bryngelson v. Farmers’ Grain 
Co., 210 N.W. 19, 54. N.D. 543. 


Tex.—Bell v. State, 267 S.W. 718, 
99 Tex.Cr. 28; Foster v. State, 11 S.W. 
832, 28 Tex.App. 45. Contra Cooper 
v. State, 89 S.W. 816, 48 Tex.Cr. 608; 
Boatwright v. State, 60 S.W. 760, 42 
Tex.Cr. 442. ‘ 


Wash.—State v. Whitelaw, 1 P.(2d) 
212, 163 Wash. 347. 


52. Hubbard v. Southern Ry. Co., 
166 S.E. 802, 203 N.C. 675. 


53. 
Co. v. Sellers & Marquis Roofing Co., 
(Mo.App.) 1838 S.W. 659; Wilkins v. 
Atlantic Coast Line R. Co., 93 S.E. 777, 
174 N.C. 278. 


54, Ala.—Bradley v. Lewis, 100 So. 
324, 211 Ala. 264; Southern Ry. Co. 
v. Smith, 58 So. 429, 177 Ala. 367. But 
see Southern Ry. Co. v. Fricks, 71 So. 
701, 196 Ala. 61 (in an action against 
a railroad company for the running 
down of plaintiff’s intestate, evidence 
of a statement by the engineer, after 
the accident, that deceased ought to 
have been killed, although the en- 
gineer denied it, is inadmissible in 
impeachment). 


S. W. Noggle Wholesale & Mfg. |’ 
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eral. 


Ark.—Little Rock, RitvConanvy, 


Voss, 18 S.W. 172. 


Ill—Nau v. Standard Oil Co., 154 
Ill.App. 421; Dudley v. Peoria Ry. Co., 
153 Ill.App. 619. 


Mo.—Shirley v. Kansas City South- 
ern any: Co., 298 S.W. 125, 221 Mo.App. 
58. 


Ohio.—Rehklau v. Bourne, 161 N.E. 
534, 118 Ohio St. 494. 


Tex.—Main Street Garage v. Hgan- 
house Optical Co., (Civ.App.) 223 S.W. 


But see Sherman v. Delaware, etc., 
L3> Nie M66. 106 UN wtb 42 
in an action for negligence, 
a conversation between plaintiff and 
a servant of defendant who caused 
the accident is inadmissible as not be- 
ing a part of the res geste, such evi- 
dence cannot be admitted under the 
guise of contradicting the testimony 
which the servant gave on his cross- 
examination). 


55. Ala.—Turner v. State, 58 So. 
116, 4 Ala.App. 100; Stinson v. Fair- 
eth Byrd Co., 57 So. 148, 3 Ala.App. 


Ark.—Goodwin vy. State, 255 S.W. 
1095, 161 Ark. 266; Padgett v. State, 
188 S.W. 1158, 125 Ark, 471. 


Cal.—People v. Grace, 263 P. 306, 88 
Cal.App. 222; Shannon y. Calmus, 234 
P. 107, 70 Cal.App. 652. 


Ga.-—Jordan v. State, 48 S.E. 352, 
120 Ga. 864; Sands v. State, 169 S.E. 
58, 46 Ga.App. 730. 


Tll—Nau v. Standard Oil Co., 154 
Tll.App. 421. But see People v. Helm, 
119 N.E. 342, 283 Ill. 370 (statements 
of defendant’s coindictee, inconsistent 
with his testimony, being made out 
of defendant’s presence, should not be 
admitted). 


Ind.—Martz v. Cook, 56 N.E. 951, 24 
Ind.App. 432, 


Iowa.—State v. Olson, 204 N.W. 278, 
200 Iowa 660. 


Ky.—Collinsworth v. Ironton Lum- 
ber Co., 262 S.W. 592, 203 Ky.’ 419. 


Me.—Audibert v. Michaud, 111 A. 
305, 119 Me. 295; Hobbs v. Bennett, 
78 A. 362, 107 Me. 294. 


Mo.—St. Louis Brewing Ass’n v. 
Schafer, 242 S.W. 692, 210 Mo.App. 
213; Paris v. Waddell, 123 S.W. 79 
139 Mo.App. 288. 


N.J.—State v. Barone, 115 A. 668, 
96 N.J.Law 417 [aff 118 A. 927, 98 N.J. 
Law 292]; State. v. Dichter, 112' A. 
413, 95 N.J.Law 208. 


N.Y.—Burke v. Borden’s Condensed 
Milk Co., 90 N.Y.S. 527, 98 App.Div. 
219; Briggs v. Wheeler, 16 Hun 583; 


ete; 


, 


Frankel v. Wolf, 27 N.Y.S. 328, 7 Misc. 
“190. 


Or.—Farmers’ Bank v. Saling, 54 P. 
£905.33 Or. 394. 


Pa.—Frack v. Gerber, 3] A. 640, 167 
Pa. 316; Miller v. Baker, 28 A. 648, 
160 Pa. 172. 


S.C.—State v. Wardlaw, 169 S.E. 840, 
TKO) SHOA BENS 


Tex.—D’Arrigo v. Texas Produce 
Co., 44 S.W. 531, 18 Tex.Civ.App. 41; 
Davis v. State, 280 S.W. 779, 103 Tex. 
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[§ 1247] h. Particular Statements®*—(1) In Gen- 
The party seeking to discredit a witness may 
introduce in evidence a deed®* or mortgage’* execut- 
ed by the witness, a contract®® or a petition for a pub- 
lie improvement®® signed by a witness, a tax assess- 
ment list made by the witness,°! a will made by the 


Cr. 98; Tucker v. State, 150 S.W. 190, 
67 Tex.Cr. 510, 


[a] Thus (1) a witness who had 
testified that defendant was not a 
member of a partnership might be 
asked, for the purpose of impeach- 
ment, whether he did not make con= 
tradictory statements out of court, 
even though defendant was not pres- 
ent when such statements were al- 
leged to have been made. Farmers’ 
Bank v. Saling, 54 P. 190, 33 Or. 394. 
(2) In an action by a creditor to set 
aside a transfer to another alleged 
creditor as fraudulent, statements of 
the debtor concerning the sale, made 
in the absence of the transferee, are 
admissible when introduced solely to 
contradict other statements made by 
the debtor, and thus to affect his cred- 
ibility. D’Arrigo v. Texas Produce 
Co., 44 S.W. 531, 18 Tex.Civ.App. 41. 


56. Admissibility of extrajudicial 
admissions for purpose of discrediting 
witness see Evidence § 328. 


Declarations of witness out of court 
as affecting credibility see Criminal 
Law § 1281. 


57. Larkin v. Trammel, 105 S.W. 
552, 47 Tex.Civ.App. 548; Matula v. 
rie 55 S.W. 504, 22 Tex.Civ.App. 


58. Vines v. A. B. Vandergrift & 
Sons, 68 So. 280, 192 Ala. 351; Camp 
v. Smith, 98 Ind. 409. 


[a] Thus, in an action for wrong- 
ful levy and sale of plaintiff’s prop- 
erty on execution against another, a 
mortgage on the property made by the 
execution defendant was properly ad- 
mitted in contradiction of statements 
by him that the property belonged to 
plaintiff. Vines v. A. B. Vandergrift 
& Sons, 68 So. 280, 192 Ala. 351. 


59. Worez v. Des Moines City Ry. 
Co., 156 N.W. 867, 175 Iowa 1; Drew 
v. Wadleigh, 7 Me. 94; Bernheim v. 
Lyon, 25 S.W. 57, 5 Tex.Civ.App. 716. 


[a] Release, signed by minor short- 
ly after an accident, agreeing to ac- 
cept a comparatively nominal sum in 
settlement of her injuries, was inad- 
missible to affect her credibility as a. 
witness in an action for such injuries, 
Hollinger v. York R. Co., 74 A. 344, 225 
Pa. 419, 17 Ann.Cas. 571. 


60. Marengo v. Wichler, 91 N.E. 
758, 245 Ill. 47; Hastings v. Liver- 
more, 15 Gray (Mass.) 10 (where a 
witness who had testified that he 
never knew of the existence of a cer- 
tain watercourse answered on cross- 
examination that he did sign a peti- 
tion to have this watercourse reopen- 
ed, but did not read its contents, and 
was told at the time by the person 
presenting it that it was a petition for 
a new drain, and it was held that, the 
person who presented it having testi- 
fied that he explained the contents to 
him, the petition was admissible in 
evidence to contradict the witness). 


61. U.S.—Forbes v. U. S., 268 EF. 
273 [aff 259 F. 585]. 


Ala.—Wilson Bros. v. Mobile & O. 
Re Cos 929505246), 20 GeAdacnt jae 


Ark.—Schirmer v. Hallman, 204 gs. 
W. 606, 135 Ark. 5; Fordyce v. Hardin, 
16 S.W. 576, 54 Ark. 554 (so holding 
as to a witness who, in an action for 
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witness,°? the diary of a party who is a witness,°* a 
copy of an income tax report of the witness,°* or of 
a census report,°® account books of the witness,°® a 
claim for aceident insurance signed and presented by 
the witness,®’ a physician’s certificate signed by the 
witness in his professional capacity,®® a shipmas- 
ter’s protest made by the witness as master,®® a re- 
ceipt given by a witness for a debt which, according 
to his testimony, was unpaid,’® a written report 
made and signed by the witness concerning the mat- 
ters as to which he has testified,’+ a return of ap- 
praisers fixing the value of property in condemna- 
tion proceedings,*? or in the matter of an estate,’* or 
maps signed by the witness.74 But the fact that an 
officer has made an official copy of a paper and attest- 
ed it as a true copy does not make the statements con- 
tained therein his statements so as to be available for 
the purpose of impeachment, and hence such copy is 
not admissible in evidence.*®> Where the witness ad- 
mits the authenticity of a writing introduced to im- 
peach him, he cannot be interrogated as to whether 
certain statements are contained therein, but the 
whole instrument must be read as evidence of the ex- 
istence of the statements.7® 


the killing of live stock, testified that [a] 


it was of a value greater than the 
amount stated in such list). 


Cal.—Donaghue v. Hayden, 208 P. 55 Am.D. 692. 


1007, 58 Cal.App. 457. 70. 
Ind.—Repezynski v. Mikulak, (App.) Ala. 11. 
157 N.E. 464. Vals 


Ky.—Davidson v. Commonwealth ex Vigo Ee UO 
rel. State Highway Commission, 61 
S.W.(2d) 34, 249 Ky. 568. La.—State v. 


728, 165 La. 497; 


Where a paper»é¢on- 


WITNESSES 


Protest signed by one of crew 
is admissible to contradict him. 
worth v. State Ins. Co., 38 S.C.L. 416, 


Evans v. State, 19 So. 535, 109 


U.S.—Cook-O'Brien Const. Co. 
26 F.(2d) 574 [cert den 
49 S.Ct. 29, 278 U.S. 630, 73 L.Ed. 548]. 


Robichaux, 
Lynch v. Postleth- 


v) i 


[§§ 1247-1248 


taining a series of questions and answers relating to 
matters in issue, taken down in shorthand during a 
conversation between a witness and another and read 
over to the witness but not signed by him, was read 
to the witness on the trial, and he identified it as the 
paper previously read to him, and said that he stated 
that it was correct, except in certain specified par- 
ticulars, and the person with whom the conversation 
was had then identified the paper as the one which 
was read to the witness, and testified that the wit- 
ness stated that it was all correct, and did not deny 
anything contained in it, the paper was admissible in 
impeachment of the witness.77 A voluminous doe- 
ument offered to show that a witness has thereto- 
fore made statements inconsistent with his testi- 
mony is properly excluded, wher®the party offering 
it refuses to point out any specifte statements which 
are inconsistent with the testimony of witness and 
material to the inquiry involved in the trial.** 


[§ 1248] (2) Affidavits—(a) In General. An af- 
fidavit made by a witness and containing statements 
inconsistent with his testimony is admissible to im- 
peach him,7* although there is no proof that the 


233 P. 846, 48 Nev. 441. 


74, National Biscuit Co. v. Block, 
(Tex.Civ.App.) 164 S.W. 393. 


[a] Thus, where a surveyor had 
introduced a map of the locus in quo 
in a boundary line dispute, showing 
the nonexistence of a_ set-off as 
claimed by plaintiff, other maps show- 
ing such jog, signed by the witness, 
but made by him from field notes of 
others in his employ, were admissible 


Cud- 


TUS) OO, 


Tex.—Crystal City & U. R. Co. v. ‘ for impeachment. National Biscuit 
Isbell, (Civ.App.) 126 S.W. 47. rae 7 ry reten eabeae anith 5 | C9: 4%, Block, (Tex.Civ.App.) 164 8. 
But see Gilmer v. Harrison, 92 S.E. ese OD Oe OO ees Cat moka Vesa. 
67, 146 Ga. 721 (tax digests showing | somerville, 117 N.E. 184, 228 Mass.) 75 Com. v. Acton, 42 N.E. 329, 165 
that a cee person made ee return s * aes eA Mass. 11. 
are inadmissible to impeach witness Pa.—Dawson v. ittsburgh, : 
testifying that such person offered to]171, 159 Pa. 317. C ibe Heed ae ars ees 
lend money on security deed which Tex.—Woodward-Wanger v. | U.S. 576, 53 L.Ed. 657). ae , 


the latter refused to give). 


62. Thompson v. Davis, 157 P. 595, 
L720Cal. 494. 
63. People v. Blanchard,.235 P. 467, 


71 Cal.App. 402. 


64. Flannigan v. State, (Neb.) 250 
N.W. 908; Clay v. Richardson, (Tex. 
Civ.App.) 38 S.W.(2d) 849. 


65. Mireles v. State, 204 S.W. 861, 
83 Tex.Cr. 608; Hopkins vy. State, 180 
S.W. 1094, 78 Tex.Cr. 319. 


[a] Illustration.—Proof that the 
witness, sought to be impeached as to 
the ages of children, signed a census 
blank was held to authorize its intro- 
duvtion, although the answers there- 
in were written by the census taker. 
Hopkins y. State, 180 S.W. 1094, 78 
Tex.Cr., 31/9. 


66. State v. Goene, 228 N.W. 615, 
178 Minn. 187; Trustees of Cincinnati 
Southern Ry. Co. v. McWilliams, 18 
Ohio App. 225. 


67. Rich v. Campbell, 2 P.(2d) 886, 
164 Wash. 393. 


68. Paquette v. Prudential Ins. Co., 
79 N.E. 250, 193 Mass. 215; Smith v. 
Standard .. ete.; Ins. Co., $37 N.w. 
842, 80 Minn. 291; Deutschmann v. 
Third Avel RR. Cot, (84 NoYIS. 4887, 87 
App.Div. 503, 14 N.Y.Ann.Cas. 106; 
Galveston, ete., R. Co. v. Janert, 107 
S.W. 963, 49 Tex.Civ.App. 17. 


69. Lamalere v. Caze, 14 F.Cas.No. 
8,002, 1 Wash.C.C. 413. 


Nelson, (Civ.App.) 11 S.W. oon OTL, 


See also Freel v. Market St. Cable 
Re Co, SivPw7s0, 97% Cali 40) (report tof 
accident by street railroad employee). 


[a] Thus, where, on appeal from 
the report of viewers as to damages 
and benefits for a street improvement, 
one of the viewers testifies as a wit- 
ness as to the effect of the improve- 
ment on appellant’s property, the re- 
port signed by him, showing an en- 
tirely different estimate, was admissi- 
ble to contradict him, and affect the 
weight of his opinion with the jury. 
Dawson v. Pittsburgh, 28 A. 171, 159 
Paine oic 


72. Georgia Power Co. v. Hudson, 
167 S.E. 206, 46 Ga.App. 206. 


[a] Thus, in a condemnation case, 
a return of appraisers fixing the value 
of property was held admissible to 
impeach appraisers’ testimony at a 
trial fixing smaller value. / Georgia 
Power Co. v. Hudson, 167 S.E. 206, 46 
Ga.App. 206. 


73. Onesti v. Samoville, 233 P. 846, 
48 Nev. 441. 


[a] Thus, in a seller’s action for 
the value of furniture, against execu- 
tor, appraisement filed in the matter 
of the estate was held properly admit- 
ted where the appraisers testified-at 
the trial that the furniture was worth 
less than the sum at which they had 
appraised it. Onesti v. Samoville, 


77. Alabama Great Southern R. Co. 
v. Clark, 39 So. 816, 145 Ala. 459. : 


78. Frank v. State, 80 S.E. 1016, 
141 Ga. 243; Saranac, ete, R. Co. v. 
Arnold, 58 N.Y. Ss. 710, 41 App.Div. 482 
[rev on other grounds 60 N.E. 647, 
167 N.Y. 368]. 


79. U.S.—People’s Sav. Inst. 
Miles, 76 #2252; 227°C: CrAa152: 


Ala.—Feore v. Trammel, 104 So. 808, 


v. 


213 Ala. 293; Porter v. Tennessee Coal, 
ee & R. Co., 59 - SoZ D5. laa Ala. 


Ark.—Farmers’ Club Co. v. Emmer- 
son Mercantile Co., 241 S.W. 372, 153 
Ark. 614; Shands v. State, 177 S.W. 
18, 118 Ark. 460; Taylor v. State, 169 
S.W. 341, 113 Ark. 520; Western Union 
Tel. Co. v. Gillis, 117 S.W. 749, 89 Ark. 
483, 131 Am.S.R. 115; Weaver vy. 
State, 102 S.W. 718, 83 Ark. 119. 


Cal.—People v. Samonset, 32 P. 520, 
97 Cal. 448; Fountain v. Connecticut 
eee Co. of Hartford, (App.) 117 


Colo.—Torris vi'People, 36 P. 153, 19 
Colo. 438. 


D.C.—Jackson v. U. S., 
269. 


Fla.—Leslie v. State, 17 So. 555, 35 
Fla. 171. 


Ga.—Campbell v. State, 121 S.B. 306, 
157 Ga. 233; Owens v. State, 76 S.E. 


48 App.D.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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witness swore to such statements,*® and the fact 
that the affidavit was taken through an interpreter 
who was not sworn does not preclude its admission 
where the interpreter acted as agent for both par- 
Neither does the fact that the affidavit was 
procured by an agent of the party offering it affect its 


ties.*! 


competeney.®? 


[§ 1249] (b) In Support of Application for Con- 
An affidavit, filed in support of an apphi- 


tinuance.*3 


860, 189 Ga. 92; Modern Order of 
Praetorians v. Blackburn, 157 S.E. 331, 
42 Ga.App. 690; Rutland v. State, 110 
S.E. 634, 28 Ga.App. 145. But see 
Brantley v. State, 84 S.E. 131, 16 Ga. 
App. 6 (provisions of Civ. Code [1910] 
§ 5881, relating to impeachment of 
witnesses by contradictory  state- 
ments, do not apply to contradictory 
affidavits made by alleged newly dis- 
covered witnesses in the countershow- 
ing on motion for new trial). 


Ill.—In re Barry’s Will, 76 N.E. 577, 
219 Ill. 391; Nelson v. Tunick, 250 Ill. 
App: 462) Chicago CityoR. + Coy v. 
Mauger, 128 Ill.App. 512. 


Ind.—Gavalis v. State, 135 N.E. 147, 
ree Ind. 42; Camp v. Smith, 98 Ind. 


Iowa.—State v. Wilson, 190 N.W. 
411, 195 Iowa 821; Walrod v. Webster 
County, 81 N.W. 598, 110 Iowa 349, 
47 L.R.A. 480. 


Kan.—State v. Hughes, 56 P. 142, 8 
Kan.App. 631 (holding that, where a 
prosecuting attorney is surprised by 
unfavorable testimony of his witness, 
he may read from an affidavit made by 
the witness, relating to the Same sub- 
ject matter, and inquire if he made 
such statements). 


Minn.—Rittle v. St. Paul City Ry. 
Co., 183 N.W. 146, 149 Minn. 216; Yoki 
v. Detroit First State Bank, 91 N.W. 
1101, 87 Minn. 295. 


Miss.—Yazoo & M. V. R. Co. v. 
Decker, 116 So. 287, 150 Miss. 621. 


Mo.=-Sullivan v. Jefferson Ave. R. 
Co., 34 S.W. 566, 133 Mo. 1, 32 L.R.A. 
167. ‘ 


N.M.—Blake v. Cavins, 185 P. 374, 
25 N.M. 574. 


N.Y.—Larkin v. Nassau Electric R. 
Co., 98 N.E. 465, 205 N.Y. 267; Hanlon 
v:, Ehrich, 71 N:B. 12,,178 NiY. 474; 
Novogrucky v. Brooklyn Heights R. 
Col THON. YS: 2'8) 1254 Ann Div. 7152 


Lederer v. Lederer, 95 N.Y.S. 623, 108 j 


App.Div. 228: Benedict v. Deshel, 79 
NEES: 6205, 40 cADD: Div. 0276, L2* NyYs 
Ann.Cas. 240 [rev on other grounds 
68 N.E. 999,177 N.Y. 1]; Carter White 
Lead «Co: vi. Pounds, 72 N.Y.S: 876, 
65 App.Div. 476; Honstine v. O’Don- 
nell, 5 Hun 472; Jefferds v. People, 5 


Park:Crie522. 
Or.—State v. MeDaniel, 65 P. 520, 
39rOr. 161. 


R.I.—Guglietti v. United Electric 
Rys. Co., 137 A. 697. 


S.cC.—State v. Wardlaw, 
840, 170 S.C. 116. 


Tex.—Jordan v. Johnson, (Civ.App.) 
155 S.W. 1194; Beaty v. Yell, 133 S. 
W. 911, 62 Tex.Civ.App. 628; Morgan 
v. Fleming. 133 S.W. 736, 63 Tex.Civ. 
App. 432; Roberts v. State, 295 S.W. 
609, 107 Tex.Cr. 139; Cottrell v. State, 
230 Sawa. 928,- 0% MTex.Cril3el: 


Wyo.—Henderson v. Coleman, 
P. 439, 1136, 19 Wyo. 183. 


But see Young v, State, 243 P. 763, 
83 Okl.Cr. 255 (exclusion of affidavit 
of state’s witness, to be used on ap- 
plication for bail,, offered to impeach 
a witness was held not error, where 


169 S.E. 
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the court stated that the witness 
might be cross-examined by reading 
statements from affidavit). 


[a] Tustrations. — (1) Where 
plaintiff testifies in his own behalf, 
affidavits made by him in a former ac- 
tion touching the same subject matter 
are admissible to discredit his testi- 
mony. People’s Sav. Inst. v. Miles, 
lO, Bi, 22 ec) C.Or A tore (co) Onarhne 
issue whether a car driven by defend- 
ant’s daughter, and which struck the 
ear in which plaintiff was riding, was 
owned by defendant or her daughter, 
defendant’s sworn application to 
judge of probate subsequent to the ac- 
cident for a certificate of ownership, 
in which she stated that she had pur- 
chased or acquired the car previous 
to the accident, was held properly ad- 
mitted, when tending to contradict de- 
fendant’s testimony. Feore v. Tram- 
mel, 104 So. 808, 213 Ala. 293. (3) 
Proofs of death containing affidavit of 
insurer’s officer as to last payment of 
dues was admissible to impeach of- 
ficer, within Civ. Code (1910) §§ 5881, 
5884. Modern Order of Pretorians v. 
Blackburn, 157 S.E. 331, 42 Ga.App. 
690. (4) Where plaintiff's evidence, 
given on trial, is inconsistent with 
facts theretofore sworn to by him in 
an affidavit in support of a motion for 
a new trial, defendant may have such 
affidavit read, proper foundation being 
Jaid, to impeach plaintiff. Blake v. 
Cavins, 185 P. 374, 25 N.M. 574. 


{b] Denial as to making state- 
ments contained in affidavit.—An af- 
fidavit which a witness admits having 
signed, although it was written down 
by another person, is admissible in im- 
peachment of his testimony if contra- 
dictory thereto, although he denies 
that he made the statements therein 
contained, and the person before 
whom the affidavit was made is not 
introduced to support such affidavit. 
St. Louis, etc.. R. Co. v. Faist, 61 S.W. 
374, 68 Ark. 587. 


{e] Claim that signature improper- 
ly secured.——Where a witness admit- 
ted having signed an affidavit which 
was contradictory to his testimony, it 
was admissible against him, although 
he testified that defendant procured 
his signature thereto by improper 


means. New v. Young, 41 So. 523, 148 
Ala. 253. 
[d] Certified copies of affidavits 


filed by the witness in the United 
States general land office are compe- 
tent to contradict him. White River 
Min., ete., Co. v. Langston, 88 S.W. 971, 
76 Ark. 420. 


[e] Understanding of witness.— 
Where an affidavit of a witness was 
introduced to impeach his testimony, 
it was error to instruct the jury that, 


‘if the witness did not understand the 


whole import of the facts contained in 
the affidavit, they should give it no 
effect, as the witness was to that ex- 
tent impeached if he knowingly swore 
to a single fact contradictory to his 
testimony. Von Glahn y. Von Glahn. 
46 Ill. 134. 


80. Beaty v. Yell, 133 S.W. 911, 62 
Tex.Civ.App. 628. 


81. Davis v. Wewoka First Nat. 
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cation for a continuance, conflicting with the state- 
ments made by affiant in court, is competent;** but 
an application for a continuance made by a party, 
stating what is expected to be proved by a witness, 
cannot be read in evidence for the purpose of im- 
peaching another of such party’s witnesses.*° 


[§ 1250] (3) Letters.*¢ 
witness and tending to contradict his testimony are 
admissible to discredit him.** 


Letters written by the 
So a letter written 


Bank, 89 S.W. 1015, 6 Ind.T. 124, 25 
L.R.A.N.S. 760. 


82. Sullivan v. Jefferson Ave. R. 
Co., 34 S.-W. 566, 133 Mo; 1, 32 LRA, 
167. 


83. Impeachment by judicial rec- 
ords and proceedings generally seer 
infra §§ 1257-1271. 


84. Diffie v. State, 265 S.W. 72, 165 
Ark. 613; People v. Wong Toy. 209 P. 
543, 189 Cal. 587; In re Townsend’s 
Estate, 97 N.W. 1108, 122 Iowa 246; 
Pierson v. Commonwealth, 17 S.W. 
(2d) 697, 229 Ky. 584; Rains v. Com- 
OR CALE, 10 S.W.(2d) 6438, 226 Ky. 


[a] MT lustration.--Defendant’s affi- 
davit for continuance that absent wit- 
nesses would testify truthfully that 
another did shooting was held com- 
petent to contradict his testimony that 
he did it accidentally. Rains v. Com- 
maungomhely 10 S.W.(2d) 6438, 226 Ky. 


85. Wilburn v. State, (Tex.Cr.) 77 
Savers 


86. Letters written by person oth- 
er than witness as impeaching evi- 
dence see infra § 1272. 


87. U.S.—Pappas v. U. S., 241 F. 
665, -154 €.G.A) 423. 


Ala.—Perry & Walden v. Gallagher, 
75 So. 396, 200 Ala. 68; Sharp v. Hall, 
5 So. 497, 86 Ala. 110, 11 Am.S.R. 28; 
Lewis v. Post & Main, 1 Ala. 65. 


Ariz.—Fortuna Consol. Mining Co. 
v. Miller, 239 P. 789, 29 Ariz. 104. 


Ark.—Burrow v. State, 265 S.W. 642, 
166 Ark. 188; Shands v. State, 177 S. 
W. 18, 118 Ark. 460. 


Cal.—In re De Laveaga’s Estate, 
133 P. 307, 165 Cal. 607; Gregoriev v. 
Northwestern Pac. R. Co., 273 P. 76, 
95 Cal.App. 428; First Nat. Bank v. De 
Moulin, 205 P. 92, 56 Cal.App. 313. 


Del.—Richards v. Richman, 64 A. 
238, 21 Del. 558. 


D.C.—Magruder v. Montgomery, 33 
App.D.C. 133. 4 


Fla.—Florida, etc., R. Co. v. Mooney, 
a3 So. 1010, 45 Fla. 286, 110 Am.S.R. 


Ga.—Reeves v. Callaway, 78 S.E. 
717, 140 Ga. 101; Howard v. Monte- 
zuma Fertilizer Co., 130 S.E. 72, 34 
Ga.App. 411. 


Ill.—Pirek v. Scott, 206 Tll.App. 44; 
Hostettler v. Mushrush, 194 TIll.App. 
58; Western Manufacturers’ Mut. Ins. 
Co. v. Boughton, 37 Ill.App. 183 [aff 
OMEN Ove tes ees Od eee eel 


Ind.—Stringer v. Breen, 
1015, 7 Ind.App. 557. 


Ilowa.—Farmers’ & Merchants’ State 
Bank v. Barnes, 200 N.W. 430, 198 
Iowa 805; Vich v. Watts & Foote, 136 
N.W. 910, 155 Iowa 664. ; 


Kan.—State v. Waldron, 236 P. 855 
118 Kan. 641; State v. Allen, 160 P’ 
795, 98 Kan. 778, 99 Kan. 187; Anthony 
v. Jones, 18 P. 519, 39 Kan. 529; Gregg 
yo Berkshire, 62 P. 550, 10 Kan.App. 


Ky.—Acme Mills v. Moore, 22 S.W. 


34 N.E. 
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at the request of the witness and with his knowledge 
may be admissible to contradict his testimony.*® 
Thus it has been held that letters written by a confi- 
dential clerk of the witness purporting to be writ- 
ten on behalf of the witness and signed with the name 


WITNESSES 


of the witness may properly be read to the jury un- 


der the instruction of the court that they are ad- 
missible for the purpose of éontradicting the testi- 
mony of the witness if the jury find on the evidence 
that they were written under his authority.8® 
on the other hand a letter of a person claiming to act 
by authority of the prosecuting witnesses in a erimin- 
al case, which contains a proposition purporting to 


(2d) 105, 231 Ky. 720. 
La.—State v. Johnson, 51 So. 289, 


125 La. 347; Evans v. Independent 
ae Life Ins. Co., (App.) 143 So. 
724, 


Md.—Dickson v. Fowler, 79 A. 519, 
114 Md. 344; Parks v. State, 77 A. 603, 
113 Md. 338; De Sobry v. De Laistre, 2 
Harr.&J. 191, 3 Am.D. 535. 


Mass.—Commonwealth v. Mercier, 
153 N.H. 834, 257 Mass. 853; Drew v. 
Drew, 144 N.E. 763, 250 Mass. 41; 
Leavitt v. Maynes, 117 N.E. 343, 228 
Mass. 350; Slotnick vy. Silberstein, 108 
N.E. 899, 221 Mass. 59; In re Bishop, 
94 N.E. 479, 208 Mass. 405; Beals v. 
Thompson, 21 N.E. 959, 149 Mass. 405; 
Hosmer v. Groat, 8 N.E. 431, 143 Mass. 
16; Com. v. Nefus, 135 Mass. 533; 
Hook y. George, 108 Mass. 324}; Car- 
ruth v. Bayley, 14 Allen 532; Hamil- 
.ton Woolen Co. vy. Goodrich, 6 Allen 
--191; Perkins v. Adams, 5 Metc. 44. 


Mich.—Reese v. Elliott, 185 N.W. 
693, 216 Mich. 620; H. J. Reedy Co. v. 
Gameron, 129 N.W. 27, 163 Mich. 638; 
Krolik v. Graham, 31 N.W. 307, 64 
Mich. 226. 


Minn.—State v. Abdo, 206 N.W. 933, 
165 Minn. 440; Burke v. Bay, 205 N. 
W. 219, 164 Minn. 331. 


Miss.—Bacot vy. Hazlehurst Lumber 
Co., 23 So. 481. 


Mo.—State vy. Hobson, 177 S.W. 374; 
Carroll v. Young, (App.) 267 S.W. 436; 
Rheinhart v. Grant, 24 Mo.App. 154. 


Mont.—Alley v. Butte & Western 
Mining Co., 251 P. 517, 77 Mont. 477. 

Neb.—Gundy v. Nye-Schneider- 
Fowler Co., 131 N.W. 964, 89 Neb. 599. 


N.H.—Tabor v. Judd, 62 N.H. 288. 


N.Y.—Aldridge v. Attna Life Ins. 
Co., 97 N.E. 399, 204 N.Y. 83; Hanlon 
y. Bhrich, 71 N.B. 12, 178 N.Y. 474; 
People v. Hayes, 35 N.W. 951, 140 N. 
Y. 484, 37 Am.S.R. 572, 23 L.R.A. 830, 
9 N.Y.Cr. 24; Le Long v. Siebrecht, 
187 N.Y.S. 150, 196 App.Div. 74; Ja- 
coby v. Fox, 67 _N.Y.S. 955, 33 Misc. 
767 [aff 66 N.Y.S. 488, 32 Misc. 763]; 
People v. Cassidy, 14 N.Y.S. 349 {aff 
30 N.E. 1003, 133 N.Y. 612, 4 Silv.A. 
257) VOLUN wera 182): 

N.C.—State v. Fisher, 63 S.E. 153, 
149 N.C. 557. 

Ohio.—Sullivan v. Starkey, 32 Ohio 
Cir.Ct. 485. 

Okl.—Rice v. Woolery, 132 P. 817, 
38 Okl. 199. 


Or.—In re Fisher’s Estate, 274 P. 
1098, 128 Or. 415. 


Pa.—In re MacDonald, (Super.) 168 
A. 521. 

R.I.—Barrett v. Dodge, 19 A. 530, 16 
R.I. 740, 27 Am.S.R. 777. 

S.D.—Kickland vy. Egan, 155 N.W. 
192, 36 S.D. 428. 


But 


Tenn.—Tennessee Cent. R. Co. v. 
Morgan, 175 S.W. 1148, 132 Tenn. 1. 


Tex.—White v. Epperson, 73 S.W. 
851, 32 Tex.Civ.App. 162; Dooley v. 
Miller, 21 S.W. 157, 2 Tex.Civ.App. 
132; Yarbrough v. State, 252 S.W. 
1069, 95 Tex.Cr. 36; Ahlberg v. State, 
225 S.W. 258, 88 Tex.Cr. 173; Roberts 
v. State, 168 S.W. 100, 74 Tex.Cr. 150; 
Boatwright v. State, 60 S.W. 760, 42 
Tex.Cr. 442. 


Utah.—State v. Jordan, 196 P. 565, 
57 ‘Utah 612. 


Vt.—In re Wells’ Will, 113 A. 822, 
95 Vt. 16. But see Mullaney v. C. H. 
Goss Co., 122 A. 430, 97 Vt. 82 (where, 
in an action for breach of contract of 
employment, defendant sought to im- 
peach plaintiff’s testimony that the 
contract made May 28, and going into 
effect June 1, was for one year, by 
offering in evidence a letter written 
by plaintiff to G June 8, telling G 
that he would not work for him, such 
offer is properly excluded, since plain- 
tiff might have made his decision in 
May and contracted for one year, but 
not communicated it to G until later). 


Wash.—State v. Godwin, 230 P. 831, 
131 Wash. 591; Hurley-Mason Co. v. 
Pacific Commissary Co., 191 P. 624, 
111 Wash. 439; State v. Roberts, 163 
P. 778, 95 Wash. 308. 


W.Va.—MecDaniel v. Coogle, 130 S. 
BH. 465, 100 W.Va. 381. 


[a] Tllustrations.—(1) Letters 
written by the prosecutrix to accused, 
after intercourse, tending to show 
her unchastity toward others prior 
to the alleged seduction, were held 
admissible as affecting her credibility. 
Burrow y. State, 265 S.W. 642, 166 
Ark. 138. (2) Where a witness on 
eross-examination admits that he 
wrote a letter containing different 
statements from the statement which 
he gave in evidence, and, with the 
letter before him, states its contents 
to the jury, the adverse party is enti- 
tled to read the letter to the jury. 
Lewis v. Post & Main, 1 Ala. 65. (3) 
Where the executor of defendant, in 
an action for specific performance 
of a contract of sale of land in which 
the executor acted as agent for de- 
fendant, had been examined and 
cross-examined, and had testified that 
he was not authorized to make the 
sale at the price alleged to have been 
agreed on, a letter written by him 
to the attorney for defendant before 
the death of defendant, “I told him 
[plaintiff's agent] that Mrs. S. would 
agree to sell him the property for the 
price he had offered,” etc., was admis- 
sible and relevant as impeaching evi- 
dence, where not privileged. Le 
Long v. Siebrecht, 187 N.Y.S. 150, 196 
App.Div. 74.. (4) A letter written by 
the witness relating to the character 
of a person for peacefulness, etc., was 
held admissible to discredit the wit- 
ness’ testimony as to the character 
and reputation of Such person. Ten- 
nessee Cent. R. Co. v. Morgan, 175 S. 
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be made by them to defendant to testify in his behalf 
and differently from the manner in which they had 
testified on the preliminary examination, has been 
held inadmissible for the purpose of impeaching the 
testimony of the witnesses.®° 


[§ 1251] (4) Publications. 
published by a deponent, respecting the date, ete., of 
certain surveys, many years before his deposition was 
taken in regard to such surveys, may be read in evi- 
dence with a view to qualify his deposition.®4 
newspaper article,®? or advertisement®? of which the 
witness was the producing cause may be admissible 


Statements in a book 


A 


W. 1148, 132 Tetn. 1. (5) Where, on 
the trial of accused for the murder 
of his son-in-law, his daughter, dece- 
dent’s wife, testified to acts of cruel- 
ty by decedent, and that prior to the 
homicide she had informed accused 
thereof, a letter written by her to de- 
cedent, two days before the homicide, 
in which she disclosed affection for 
him and a desire to live with him, was 
admissible to impeach her. Roberts 
v. State, 168 S.W. 100, 74 Tex.Cr. 150. 
(6) Where the contestant of a will 
testified that the relations between 
herself and the testatrix had always 
been of the pleasantest, that they 
were devoted to each other, and there 
had not to her knowledge been any 
interruption of such relations, a let- 
ter, written by such contestant to a 
third person after the death of the 
testatrix, stating that the testatrix 
had not spoken or written to the con- 
testant for a number of years, etc., 
was held admissible as tending to 
contradict the contestant on a matter 
of vital importance. In re Wells’ 
Will, 113 A. 822, 95 Vt. 16: 


[b] Letter written or signed by 
party is admissible to discredit him 
as a witness, although not addressed 
to the adverse party. Hosmer v. 
Groat, 8 N.E. 431, 143 Mass. 16. 


{c] Letter of firm.—Where one 
member of a firm has given an opin- 
ion as to the construction of a writ- 
ten instrument, a letter signed by the 
firm but confessedly written by an- 
other partner expressing a different 
view is not campetent to contradict 
the witness. Owen y. Rothermel, 21 
Pa.Super. 561. 


[ad] Copy in handwriting of wit- 
ness.— Where, in an action for alien- 
ation of a wife’s affections containing 
a charge of criminal conversation, the 
wife, as a witness for defendant, de- 
nied the illicit intercourse, and plain- 
tiff testified that in his presence the 
wife wrote a letter to defendant con- 
taining an admission of the wrong, 
and that he mailed this letter to de- 
fendant, a copy of this letter in the 
wife’s handwriting was admissible to 
contradict her. Weston y. Weston, 
83 N.Y.S. 528, 86 App.Div. 159. 


88. Moore v. Hamilton, 44 N.Y. 
666 [aff 48 Barb. 120]. 


89. Marsh v. Hammond, 11 Allen 
(Mass.) 483. 


90. State v. Harris, 26 So. 64, 51 
La.Ann. 1105 (holding that such evi- 
dence is hearsay and is particularly 
inadmissible MES og the writer of the 
letter is in court at the time, having 


been subpoenaed as a witness). 


91. Harmer v. Morris, 11 F.Cas.No. 
6,076, 1 McLean 44 [aff 7 Pet. 554, 8 
L.Ed. 781). 


92. Graff v. Tinkham, 
593, 202 Wis, 141. 


$3. State v. Morris, 114 P. 476, 
Or. 397. a 


231 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for the purpose of impeachment; and where, in an 
action against the members of a banking concern as 
partners, one of the members testified that the con- 
cern was not a partnership, evidence of a newspaper 
publication containing a resolution signed by defend- 
ants and referring to the concern as a firm composed 
of defendants was held admissible in impeachment.®¢# 
On the other hand, an obituary notice is not admissi- 
ble to impeach testimony of a contestant of dece- 
dent’s will that he was insane, even though such no- 
tice was published under contestant’s supervision.®® 


[§ 1252] (5) Opinions. As hereinbefore stated, 
a witness who gives opinion evidence as to a material 


94. Hoskins v. Velasco Nat. Bank, 
107 S.W. 598, 48 Tex.Civ.App. 246. 


95. In re Hull’s Will, 89 N.W. 979, 
117 Iowa 738. 


96. See supra § 1239. 
97. See cases infra notes 98-2. 


98. U.S.+Southern R. Co. v. Mc- 
Neill, 155 F. 756. See also The Ocra- 
coke, 159 F. 552 (holding that a state- 
ment made by an injured person im- 
mediately after the injury and while 
he is in severe pain, blaming himself 
in a general way for the accident, is 
not entitled to great weight, as im- 
peaching testimony in respect to the 
facts which is apparently thoroughly 
reliable). 


Ala.—Helton vy. Alabama Midland 
R.:Co., 12 So. 276, 97 Ala. 275; Mont- 
gomery v. State, 108 So. 348, 21 Ala. 
App. 327 [cert den 108 So. 349, 214 
Ala. 476]; Hembree v. State, 191 So. 
221, 20 Ala.App. 181; Grissett v. State, 
94 So. 271, 18 Ala.App. 615 [cert den 
sub nom. Ex parte State ex rel. Da- 
vis, 94 So. 274, 208 Ala. 439]; Tucker 
v. Graves, 88 So, 40, 17 Ala.App. 602. 


Cal.—Hanton v. Pacific Electric Ry. 
Coe 174 PP i161, 178°Cal. 616. 


Fla.—Myers v. State, 31 So. 275, 
43 Fla. 500. 


Ind.—Spurlin v. State, 124 N.E. 753, 
189 Ind. 273. But see Willett v. Hall, 
(App.) 180 N.E. 19 (in a will con- 
test, testamentary capacity being in 
issue, a contestant could by another 
witness impeach the proponent deny- 
ing she made a statement tothe ef- 
fect that testatrix was losing her 
mind). 

Iowa.—State v. Matheson, 103 N.W. 
137, 130 Iowa 440, 14 Am.S.R. 427, 8 
Ann.Cas. 430; State v. Maxwell, 42 
Iowa 208. 


Mich.—Adams v. Detroit Electric 
mR. Co., 88 IN.W. -634,/ 129 . Mich, 2915 
People v. Stackhouse, 13 N.W. 364, 
49 Mich. 76. -_ Contra McClellan v. Ft. 
Wayne & B. I. Ry. Co., 62 N.W. 1025, 
105 Mich. 102. 


Mo.—Janis v. Jenkins, 58 S.W.(2d) 
298; Bright v. Wheelock, 20 S W.(2d) 
684, 323 Mo. 840, 66 A.L.R. 263; State 
v. Aurentz, 263 S.W. 178; State v. 
Nave, 222 S.W. 744. 283 Mo. 35; Reyn- 
olds v. Kinyon, 222 S.W. 476; Sween- 
ey v. Kansas City Cable R. Co., 51S. 
W. 682, 150 Mo. 385; MclIradin v. Ca- 
tron, 25 S.W. 506, 120 Mo. 252; Gra- 
ber v. Wells, (App.) 7 S.W.(2d) 719. 


Ohio.—Cottom v. Klein, 175 N.E. 
689, 123 Ohio St. 440; Schneidsrman 
v. Sesanstein, 167 N.E. 158, 121 Ohio 
St: 80, 64 ACER: 9812 


§.D.—State v. Davidson, 70 N.W. 
879, 9 S.D. 564. 


Tex.—Dixie Motor Coach Corpora- 
(Civ.App.) 45 S.W. 
(2d) 364; Capitol Hotel Co. v. Ritten- 
berry, (Civ.App.) 41. S.W.(2d) 697; 
S. W. Slayden & Co. v. Palmo, (Civ. 
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App.) 151 S.W. 649 [aff 194 S.W. 1103, 
108 Tex. 413]; Houston, ete, R. Co. 
v. Adams, 98 S.W. 222, 44 Tex,.Civ. 
App. 288; Howle v. State, 43 S.W. 
(2d) 594, 119 Tex.Cr. 17; Shannon v. 
State, 38 S.W.(2d) 785, 118 Tex.Cr. 
505: Johnson v. State, 263 S.W. 301, 
98 Tex.Cr. 109; Henley v. State, 195 
SUW il O, Sieeex Ore: 22 “Sapp ve 
tate, 190 S.W. 489, 80 Tex.Cr. 363; 
Davis v. State, 155 S.W. 546, 70 Tex. 
Cr. 37; Streight v. State, 138 S.W. 
742, 62 Tex.Cr. 453; Vanhouser vy. 
State, 108 S.W. 386, 52 Tex.Cr. 572; 
Watson v. State, 95 S.W. 115, 50 Tex. 
Cr. 171; Kirk v. State, 89 S.W. 1067, 
48 Tex.Cr. 624; Parker v. State, 80 
S.W. 1008, 46 Tex.Cr. 461, 108 Am.S. 
R. 1021, 3 Ann.Crs, 893 [foll Drake v. 
State, 15 S.W. 725, 29 Tex.App. 265]; 
Jenkins v. State, 75 S.W. 312, 45 Tex. 
Cr. 173; Morton v. State, 67 S.W. 115, 
43 Tex.Cr. 533; Cogdell v. State, 63 
SW 6430-40, eb exRCr 178 maylor va 
State, 43 S.W. 1019, 38 Tex.Cr. 552; 
Wilson v. State, 38 S.W. 610, 27 Tex. 
Cr. 64; Phipps v. State, 31 S.W. 657, 
84 Tex.Cr. 608; Drake v. State, 15 
SVen SOs) LOMIoexX ADDL. Lode. but 
see McDougal y. State, 185 S.W. 15, 
79 Tex.Cr. 254 (where defendant’s 
wife testified on direct examination 
that defendant had shot deceased in 
self-defense, evidence that she had 
stated to deceased’s son that defend- 
ant had killed deceased because he 
had sued him was admissible as go- 
ing to her credibility). 


Wash.—Baird v. Webb, 294 P. 1000, 
160 Wash. 157; State v. Hazzard, 134 
P. 514, 75 Wash. 5. But see Sterling 
v. Radford, 218 P. 205, 126 Wash. 372 
(where, in a broker’s action for com- 
missions for procuring a tenant for 
an apartment house, the issue being 
as to whether plaintiff or another 
broker was the procuring cause of 
the lease, the tenant had testified that 
she had stated that she thought plain- 
tiff was entitled to the commission, 
and that negotiations with the other 
broker had terminated before plain- 
tiff undertook to interest her, it was 
error to exclude evidence as to wheth- 
er she had not said that the other 
broker was entitled to the commis- 
sion, since such latter statement, if 
made, would have tended to discredit 
the statement first made). 


W.Va.—State v. Brown, 
664, 104 W.Va. 93. 


[a] Thus (1) in a will contest, 
statements of a witness to the will, 
who has testified favorably as to the 
testatrix’ mental capacity, to the ef- 
fect that it all the facts were known 
the will could be broken, are in- 
admissible. McFadin y. Catron, 25 
S.W. 506, 120 Mo. 252. (2) Where a 
witness had given testimony tending 
to show that the act of accused was 
in self-defense, it was error to per- 
mit proof of his statements that ac- 
cused had shot deceased for nothing. 
Watson v. State, 95 S.W. 115, 50 Tex, 
Cr. 171. (8) A witness testifying to 
incriminating facts cannot be im- 
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matter may be discredited by showing that he has 
expressed an opinion inconsistent with that expressed 
by him on the stand.°°® 
testifies as to facts, there is a conflict of authority as 
to the admissibility of prior expressed opinions for 
the purpose of impeachment,®? one line of authori- 
ties holding that such a witness cannot be discredit- 
ed by a showing of prior expression of opinion by 
him,°® even though such expressions tend to contra- 
dict the inferences which might be drawn from his 
recital of facts,®® or are wholly, inconsistent with the 
facts testified to,t while other authorities hold that 
where the statement, although in the form of an opin- 


Where, however, the witness 


peached by his declaration that he 
believed defendant not guilty. Tay- 
lor v. State, 43 S.W. 1019, 38 Tex Cr. 
552. (4) In a homicide case, a wit- 
ness could not be impeached by a 
statement as to what he “reckoned” 
defendant did at the time of the hom- 
icide, this being a statement merely 
of his opinion. Phipns v. State, 31 
S.W. 657, 34 Tex.Cr. 608. 


[b] Statements held to be mere 
opinions —(1) Testimony that accus- 
ed’s witness, testifying in corrobora- 
tion of accused’s self-defense state- 
ments, had stated that it was “just 
cold blooded murder.” State v. 
Moore, 9 P.(2d) 653, 135 Kan. 164. (2) 
That defendant was about the size of 
the bandit. State v. Carolla, 292 S. 
W. 721, 316 Mo. 213. (3) That car 
was traveling very fast. Hartman vy. 
Fleming, (Mo.) 264 S.W. 873. 
That car was ‘‘going like hell.” Shore 
v. Dunham, (Mo.App.) 178 S.W. 900. 
(5) Statement to officer making ar- 
rest, “You have the right man.” 
mente v. Suber, 63 S.B. 684, 82 S.C. 


99. Ind.—Welch vy. 
850, 104 Ind. 347. 


Iowa.—State v. Matheson, 103 N. 
W. 137, 180 Iowa 440, 114 Am.S.R. 
427, 8 Ann.Cas. 430; State v. Max- 
well, 42 Iowa 208. 


Mich.—People y. Stackhouse, 13 N. 
W. 364, 49 Mich. 76. 


He Sve Bank v. Young, 43 N.H. 
ol. 


N.Y.—Schell v. Plumb, 55 N.Y. 592, 
46 How.Pr. 11 [aff 46 How.Pr. it. 2G 
Abb.Pr.N.S. 19]; Holmes v. Anderson, 
18 Barb. 420. 


Tex.—Drake v. State, 15 S.W. 725, 
29 Tex.App. 265. 


[a] Thus a witness who testifies 
to circumstances tending to show 
that he was discharged as surety by 
the creditor cannot be contradicted 
by proof that on another occasion he 
had expressed _the opinion that he was 
still lieble. City Bank v. Young, 43 
N.H. 457. 


1. Rucker v. Beaty, 3 Ind. 70. 


[a] Opinion of attorney as such.— 
Where, on the question whether or 
not the signing of the name of one 
partner by the other to an assign- 
ment of firm property was author- 
ized by the nonsigning partner, a 
witness testified that such partner 
had denied authorizing the use of his 
name, and that want of authority 
was admitted by the other partner, 
who was present, the court erred in 
refusing to allow the witness, on 
cross-examination, to say whether or 
not he gave the partners his .advice 
or opinion as an attorney at law that 
the assignment was legal and valid, 
and its existence rendered a second 
assignment invalid, the object being 
to impeach the-testimony in chief of 
the witness. Troy Nat. Bank vy. 
Scriven, 18 N.Y.S. 277, 63 Hun 375. 


State, 3 N.E. 
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ion implies the statement of a fact clearly in conflict 
with the testimony of the witness on the stand such 
statement is admissible for the purpose of impeach- 
In the case of an adverse or hostile witness, 
statements made by him contradictory of his testimo- 
ny have been held admissible whether they are state- 
ments of fact or expressions of opinion.* 


[§ 1253] (6) Statements to Customs Officials. 
witness may be discredited by evidence of contradic- 
tory statements made by him on examination by the 
customs officers when attempting to land.* 


on Examination by 
Where a witness makes 
contradictory statements before trial to the attorney 
of the party against whom the witness testifies, such 
statements may be admissible for the purpose of im- 


ment.? 


[§ 1254] (7) Statements 
Counsel of Adverse Party. 


peachment.® 
[§ 1255] (8) Statements Made 


2. U.S.—Pierce v. Sandin, 29 F. 
(2d) 87. 

Ark.—Combs vy. State, 260 S.W. 736, 
163 Ark. 550. 


Colo.—Denver City Tramway Co. v. 
Brown, 143 P. 364, 57 Colo. 484; Den- 
ver City Tramway Co. v. Lomovt, 126 
P. 276, 53 Colo. 292, Ann.Cas.1914B 
106. 


T1.—Johnson v. N. K. Fairbank Co., 
156 Ill.App. 381. 


Ky.—Crawford v. Commonwealth, 
31 S.W.(2d) 618, 235 Ky. 368; Rock- 
port Coal Co. v. Barnard, 273 S.W. 
533, 210 Ky. 5; Shinkle v. McCul- 
lough, 77 S.W. 196, 116 Ky. 960, 105 
Am.S.R. 249; Franklin v. Common- 
wealth, 48 S.W. 986, 105 Ky. 237, 20 
Ky.L. 1137. Contra Pack v. Com- 
monwealth, 8 S.W.(2d) 422, 225 Ky. 
840; Denton v. Commonwealth, 221 
S.W. 202, 188 Ky. 30; Ross v. Com., 
55 S.W. 4, 21 Ky... 1344. 


Mass.—Commonwealth v. Gross- 
man, 158 N.E. 338, 261 Mass. 68; Smith 
v. Holyoke St. Ry. Co., 96 N.E. 135, 
210 Mass. 202; Whipple v. Rich, 63 
N.E. 5, 180 Mass. 477. But see Com. 
v. Mooney, 110 Mass. 99 (opinion on 
the merits of the case cannot be 
shown to contradict a witness). 


Minn.—Uggen v. Bazille & Par- 
tridge, 143 N.W. 112, 123 Minn. 97. 


Tenn.—Holder v. State, 104 S.W. 
225, 119 Tenn. 178 [dist Saunders v. 
City & Suburban R. Co., 41 S.W. 1031, 
§9) Tenn... 130]. Contra’ Brown’ ‘vy. 
Odill, 56 S.W. 840, 104 Tenn. 250, 78 
Am.S.R. 914, 52 L.R.A. 660. 


Va.—Franklin & P. Ry. Co. v. Shoe- 
maker’s Committee, 159 S.BE. 100, 156 


Va. 619; Virginia Coal & Iron Co. v. 
Isonn, 75 S.E. 782, 114 Va. 144. 
{a] In New York (1) while a gen- 


eral opinion of a witness on the mer- 
its may be properly excluded (Schell 
v. Plumb, 55 N.Y. 592, 46 How.Pr. 11 
[aff 46 How.Pr. 11, 16 Abb.Pr.N.S. 19]; 
Judson v. Fielding, 237 N.Y.S. 348, 
227 App.Div. 430 [aff 171 N.E. 798, 
253 N.Y. 596 and foll Johnson v. 
Palmer, 242 N.Y.S. 763, 229 App.Div. 
813]; Sessa v. Shevers Ice Cream Co., 
913 N.Y.S. 697, 215 App.Div. 390; In re 
Eno’s Will, 187 N.Y.S. 756, 196 App. 
Div. 131; Holmes vy. Anderson, 18 
Barb. 420), (2) a distinction is made 
where the opinion is closely related 
to the facts and is inconsistent with 
the testimony of the witness (Larkin 
v. Nassau Electric R. Co., 98 N.E. 465, 
205 N.Y. 267; Judson v. Fielding, su- 
pra; Lynch y. Pratt, 225 N.Y.S. 486, 
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at Investigation 


222 App.Div. 179; Cohen v. Beyer, 213 
N.Y.S) 666, 215. App.Div. 379). 


3. Dudley v.s Satterlee, 28 N.Y.S. 
741, 8 Misc. 538; De Bose v. State, 197 
P. 176, 18 Okl.Cr. 549. 


4 Inre Wong Sing, 83 F.-147. 


5. Wireman v. Commonwealth, 277 
S.W. 822, 211 Ky. 495; State v. Wil- 
liams, 91 N.C. 599. 


6 Commonwealth v. Gettigan, 148 
N.E. 113, 252 Mass. 450; Escobar v. 
State, (Tex.Cr.) 51 S.W.(2d) 346. 


[a] Thus, where accused’s wife 
voluntarily went to the district at- 
torney’s investigator to make a state- 
ment, declarations then made by her 
were competent to impeach her, even 
if the investigator told her that she 
had to make a statement. Escobar v. 
State, (Tex.Cr.) 51 S.W.(2d) 346. 


7.\ State v. Craft; 2538eSsw:-224, 299 
Mo. 332. 


8. Cal.—People v. Goodwin, 286 P. 
1087, 105 Cal.App. 122. 


Ky.—Combs v. Commonwealth, 47 
S.W.(2d) 725, 242 Ky. 793. 


Mich.—People v. Greeson, 203 N.W. 
141, 230 Mich. 124. 


N.C.—State v. Mills, 91 N.C. 581. 


Pa.—Com. v. McGowan, 2 Pars.Eq. 
Cas. 341. 


Tex.—Wingate v. State, 
1078, 69 Tex.Cr. 234. 


9. State v. Mills, 91 N.C. 581; Haw- 
kins v. State, 11 S.W. 409, 27 Tex.App. 
273. But see State v. Barrett, 41 N.W. 
459, 40 Minn. 65 (holding that if state- 
ments are confessions the court 
should first pass upon their admissi- 
bility, precisely as if impeachment of 
the witness were not involved). 


[a] Statement not amounting to 
confession.—Where, in a prosecution 
for larceny, a witness for defendant 
testified that he, witness, stole the 
goods, and that defendant was not 
with him at the time, etc., an admis- 
sion by the witness on cross-examina- 
tion that he stated to two others that 
defendant went through the store with 
him, and that he made such statement 
under promise of one of the parties 
to get the witness out of trouble, was 
not objectionable as a confession pro- 
cured by hope of reward, but was ad- 
missible to impeach him, as such 
statement could not become a confes- 
sion without injecting into it or im- 
plying what witness had stated on his 
examination in chief. Cage v. State, 
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by District Attorney. Statements made hy a wit- 
ness to the district attorney or his investigators may 
be used to contradict the testimony of the witness on 
the trial of the case.® 


[§ 1256] (9) Confessions. 
ness, although repudiated,’ may be used to impeach 
him on the trial of another for the crime® even 
though such confession was made under circumstane- 
es which would preclude the use of such confession if 
the witness were himself on trial for the erime;°® but 
where a person accused of crime testifies in his own 
behalf he cannot be impeached by showing that he 
has made statements admitting his guilt, where 
such statements were not made under such cireum- 
stances as to be admissible as a confession.?° 


[§ 1257] (10) Judicial Records and Proceedings' 
—(a) In General. 
the witness is admissible to contradict the testimony 


A confession of a wit- 


The record in a prior action by 


84 S.W. 631, 73 Ark. 484. * 


10. U.S.—Harrold v. Oklahoma, 169 
F. 47, 94 C.C.A. 415, 17 Ann.Cas. 868 
and note [rev 89 P. 202, 18 Okl. 395, 10 
L.R.A.N.S. 604, 11 Ann.Cas. 818]. 


Cal.——People v. Yeaton, 17 P. 544, 75 
Cal. 415. 


Fla.—Crawford v. State, 70 So. 374, 
i, Kile sea. 


Ill.— People v. Maggio, 155 N.E. 378, 
324 Ill. 516; People v. Sweeney, 136 
N.E. 687, 304 Ill. 502. 


La.—State v. Hayes, 110 So. 486, 
489, 162 La. 310 [quot Cyc]. 


Nev.—State vy. Wilson, 156 P. 929, 
39 Nev. 298. 


Tex.—Click v. State, 39 S.W.(2d) 39, 
118 Tex.Cr. 404; Lightfoot v. State, 
351) Suwiid2d).7 ies) DR eMexCraw5 ikb= 
Donohoe v. State, 27 S.W.(2d) 215, 115 
Tex.Cr. 17;. Hernandez v. State, 8 S. 
W.(2d) 947, 110 Tex.Cr. 159; Williams 
v. State, 257 S.W. 544, 96 Tex.Cr. 294; 
Brown vy. State, 118 S.W. 139, 55 Tex. 
Cr. 572; Morales v. State, 36 S.W. 435, 
846, 36 Tex.Cr. 234 [overr Phillips v. 
State, 34 S.W. 272, 35 Tex.Cr. 480; 
Ferguson v. State, 19 S.W. 901, 31 Tex. 
Cr. 93; Quintana v. State, 16 S.W. 258, 
29 Tex.App. 401, 25 Am.S.R. 730, in 
effect overr also Rains v. State, 26 S. 
W. 398,33 Tex.Cr. 294, and foll Parker 
v. State, (Cr.) 57 S.W. 668]. But see 
Flores v. State, 227 S.W. 320, 88 Tex. 
Cr. 349 (in a prosecution for assault 
with intent to rob, defendant’s con- 
fession, conflicting with his testimony 
as to his purpose in entering com- 
plaining witness’ store, was admissi- 
ble as tending to discredit his theory 
of shooting such witness in self-de- 
fense after being assaulted). 


Wis.—State v. Shephard, 59 N.W. 
339, 88 Wis. 185. 


Contra Smith v. State, 34 So. 396, 
137 Ala. 22; Hicks v. State, 13 So. 
375, 99 Ala. 169. 


[a] Voluntary statements to wit- 
nesses by defendant, tending to ex- 
culpate him, and not tending to show 
guilt, except as might be inferred 
from the identity of the pistol found 
with that of the defendant, were not 
confessions and were admissible to 
show contradictory statements by deé- 
fendant. Burton y. State, 69 So. 913, 
194 Ala. 2. . 


11. Impeachment by affidavit: 
Generally see supra § 1248. 
pana yit for continuance see supra § 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the witness'? even though such prior action was 
prematurely brought.1? So a statement of facts pre- 
pared and signed by the witness in a prior proceed- 
ing,'* the schedules of a bankrupt,!® or an applica- 
tion, signed by the witness when under indictment, 
to have witnesses in his behalf summoned and paid 
by the government,1® may be shown for the purpose 
of impeachment. An inventory made by a guardian 
in probate proceedings is inadmissible to diseredit a 
ward where there is no showing that the ward had 
anything to do with making the inventory.17 A writ- 
ten statement to the police in which a witness for 
the state omits certain facts favorable to defendant 
and prejudicial to the prosecution, to which he testi- 
fies on the trial, may be introduced in evidence for 
the purpose of impeachment.?® A record of the con- 
viction of the witness in a criminal prosecution has 
been held inadmissible in a subsequent suit as an in- 
consistent statement made at another time.?® 


[§ 1258] (b) Statements While under Arrest. 
While it has been both affirmed?°® and denied?! that 


WITNESSES 


[70 C.J.] 1069 


contradictory statements of a defendant while under 
arrest are admissible to impeach his testimony on the 
trial, the fact that contradictory statements of a 
witness other than defendant were made when -he 
was under arrest has been held no ground for a re- 
fusal to allow them to be shown for the purpose of 
impeaching his testimony.?2, Under a statute provid- 
ing that an act or statement of accused while in cus- 
tody is not admissible to impeach his evidence given 
on the trial,?* a telegram sent by accused while in 
jail is not admissible for the purpose of impeach- 
ment.” 


[§ 1259] (c) Pleadings—aa. In General. Al- 
though pleadings are inadmissible to contradict or 
impeach a witness who is not a party to the suit,?® 
and in no way responsible for the contents of such 
pleadings,?® a party’s pleadings in one case are ad- 
missible to discredit his testimony in another case.?* 
So, where a party as a witness makes statements in- 
consistent with his pleading in the same ease, such 


12. Peck v. New England Tele- 
phone Co., 114 N.E. 674, 225 Mass. 
464; Elswick v. Deskins, 83 S.E. 283, 
75 W.Va. 109. But see Burns v. Penn- 
sylvania R. Co., 86 A. 786, 239 Pa. 207; 
Thomas v. Altoona & Logan Valley 
Electric Ry. Co., 84 A. 846, 236 Pa. 365 
(both cases holding that, in an action 
for personal injuries, the record of a 
former suit between the same parties 
for other injuries is inadmissible to 
attack the credibility of plaintiff as a 
witness). 


[a] Judgment roll in a former ac- 
tion to which a witness was a party 
has been held admissible to impeach 
him, where the averments contained 
in his pleading and his other declara- 
tions connected with it and the judg- 
ment in the action were inconsistent 
with his testimony. Fox v. Erbe, 91 
N.Y.S. 832, 100 App.Div. 343 [aff 76 N. 
By 1095, 184 N.Y. 542]; Ginsbere wv. 
Sherman, 163 N.Y.S. 1058. 


13. Peck v. New England Telephone 
& Telegraph Co., 114 N.E. 674, 225 
Mass. 464. 


14. Musick v. 
106 Tex.Cr. .207. 


15. Bryan v. Haney, 168 S.E. 116, 
46 Ga.App. 524; Fletcher v. Fletcher, 
(Mass.) 187 N.E. 772; Graham-Brown 
Shoe Co. v. Snodgrass, (Tex.Civ.App.) 
257 S.W. 632; Utah Ass’n of Credit- 
men v. Boyle Furniture Co., 136 P. 
572, 43 Utah 523. 


16. Tucker v. U.S., 14 S.Ct. 299, 151 
U.S. 164, 38 L.Ed. 112. 


17. Sparks y. Way, (Tex.Civ.App.) 
268 S.W. 1043. 


18. Raines v. Commonwealth, 282 
S..W, 1109, 214 Ky. 211: 


19. Labrie v. Midwood, 174 N.E. 
214, 273 Mass. 578. 


20. People v. Nelson, 150 N.E. 686, 
320 Ill. 273; Commonwealth v. Vel- 
leco, 171 N.E. 16, 272 Mass. 94; Com- 
monwealth v. Pava, 112 A. 103, 268 
Bacr520: 


21. Donohoe v. State, 27 S.W.(2d) 
215, 115 Tex.Cr. 17; Woodson v. State, 
U3 1 SOW. (20)9 71027 01 oTex.Cr: 348% 
Hernandez v. State, 8 S.W.(2d) 947, 
110 Tex.Cr. 159; Norman vy. State, 277 
S.W. 126, 102 Tex.Cr: 5; Williams v. 
State, 257 S.W. 544, 96 Tex.Cr. 294; 
Burton v. State, 148 S.W. 805, 67 Tex. 
Cr. 149; Johnson vy. State, 66 S.W. 845, 
43 Tex.Cr. 476. 


22. Smith v. Commonwealth, 268 


State, 292 S.W. 223, 


S.W. 328, 206 Ky. 728; Berry v. Com., 
90 S.W. 1072, 28 Ky.L. 1025; Pickett 
v. State, 104 So. 358, 1389 Miss. 529; 
Commonweaith vy. Disalvo, 118 A. 559, 
275 Pa. 70; Kynock v. State, 280 S.W. 
222,103) Tex.Cri 1125), Davis: vi State; 
280/)S:W. 779,108, Tex.Cr: 98; Butler 
v. State, 134 S.W. 230, 61 Tex.Cr. 133; 
Reyes v. State, 10 Tex.App. 1. 


23. See statutory provisions. 


24. Bratton v. State, 277 S.W. 387, 
102 Tex.Cr. 181. 


25. Harrison v. Thackaberry, 94 N. 
BE. 172, 248 Til. 512; Hall v. Williams 
& Ellis, (Tex.Civ.App.) 267 S.W. 520. 


[a] Tllustration.—Where, in an ac- 
tion on a note against an alleged 
surety, there was no evidence in the 
record that defendant’s counsel had 
ever seen or communicated with the 
maker with reference to any of the 
pleas that should be introduced by the 
defendant, except a day or two before 
the maker’s deposition was, taken, as 
appeared from the maker’s cross-ex- 
amination, the pleas filed were inad- 
missible to show that the maker had 
not given the same information to 
counsel for defendant before they 
prepared the first pleas that he gave 
in his deposition to impeach the mak- 
er as a witness, under the rule that 
pleadings are inadmissible to contra- 
dict or impeach a witness not a party 
to the suit. Harrison v. Thackaberry, 
94 N.E. 172, 248 Ill. 512. 


26. Hall v. Williams & Ellis, (Tex. 
Ciy.App.) 267 S.W. 520. 


27. Ark.—kKirkpatrick v. American 
Ry. Express Co., 6 S.W.(2d) 524, 177 
Ark. 334; Texas, ete., R. Co. v. Don- 
nelly, 46 Ark. 87. 


Cal.—In re O’Connor’s Estate, 50 
P. 4, 118 Cal. 69; McKissick Cattle 
Co. v. Anderson, 217 P. 779, 62 Cal. 
App. 558. But see People v. Burns, 
118 P. 454, 16 Cal.App. 416 (in a 
prosecution for grand larceny, a com- 
plaint, filed by the complaining wit- 
ness for embezzlement by defendant 
of the same sum which he is alleged 
to have stolen, was not admissible to 
impeach the testimony of the com- 
plaining witness that he did not tell 
the district attorney that defendant 
was his agent, nor that he had given 
to defendant, to keep for him, the sum 
for the larceny of which defendant 
was being tried, and that he did not 
sign a criminal complaint, stating 
that he had turned over to defendant, 


to keep for him, the sum referred to 
in the information, where it is not 
made to appear that the charge of 
embezzlement was founded on _ the 
same transaction and state of facts 
on which the charge of grand larceny 
was based). 


Colo.-—Cronin v. Hoage, 205 P. 271, 
71 Colo. 194; Fisher v. Denver Nat. 
Bank, 45 P. 440, 22 Colo. 373. 


Conn.—Wilcox v. Downing, 
62, 88 Conn. 368. 


Iowa.—Dow v. Stockport Sav. Bank, 
210 N.W. 815, 202 Iowa 594; State v. 
Trusty, 97 N.W. 989, 122 Iowa 82. 


Mass.—Conners Bros. Co. v. Sulli- 
van, 108 N.E. 503, 220 Mass. 600. 


N.Y.—People v. Dimick, 14 N.E. 178, 
LO? ANGYe L3e) In re Marvin, 168 N-Y.S: 
555, 180 App. Div. 778; Finn v. Krieger 
Shoe Co., 156 N.Y.S. 424, 93 Mise. 83. 


N.C.—Morris v. Bogue Development 
Corporation, 139 S.E. 433, 194 N.C. 279; 
oe v. Thomas, 12 S.E. 740, 108 N. 

Oe 


Ohio.—Steen v. Friend, ane sgeae Crm: 
Ct. 459, 11 Ohio Cir.Dec. 23 


Okl..—Funnell y. Conrad, 176 P. 904, 
74 OKl. 29. 


Pa.—Campagna v. Lyles, 148 A. 527, 
298 Pa. 352; Hershey v. Love, 122 A. 
225, 278 Pa. 161; Morrett v. Fire 
Ass’n of Philadelphia, 108 A. 171, 265 
Pa. 9; Scott v. American Express Coe., 
101 A. 96, 257 Pa. 25; Lindsay v. Dut- 
ton, 75 A. 1096, 227 Pa. 208. 


Tex.—Barrett v. Featherstone, 35 
S.-W. 11, 36 S.W. 245,.89 Tex. 5673 
Smith v. Traders’ Nat. Bank, 12 S.W. 
113, 74 Tex. 457; Price v. Powell, (Civ. 
App.) 57 S.W.(2d) 1121; Kennedy v. 


Sa 


Winfrey, (Civ.App.) 163 S.W. 1018; 
Michel v. Michel, (Civ.App.) 115 S.W. 
358; Hoskins v. Velasco Nat. Bank, 
107 S.W. 598, 48 Tex.Civ.App: 246: 
Texas, etc, R. Co. v. Moers, (Civ. 
App.) 97 S.W. 1064. 

W.Va.—Hudkins v. Crim, 61 S.E. 
166, 64 W.Va. 225. , 

Wis.—Breuer v. Arenz, 233 N.W. 


76, 202 Wis. 453. 


[a] Certified copy of complaint 
made by a witness who admits, on 
cross-examination, that he signed and 
swore to such a complaint, and iden- 
tifies the copy as a true one, is admis- 
sible for the purpoSe of contradicting 
the witness’ other testimony. Com. 
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pleading is admissible to discredit him,?® although 
such pleading has been superseded by amendment?® 
or although such pleading has been withdrawn*° or 
abandoned.*! So also, where a party has testified 
differently from what he testified in a former trial 
and stated in his petition for a new trial, such peti- 
tion is admissible to impeach him.*? A pleading not 
signed or verified by the witness,** or not shown to 
have been drawn under the direction of the party 
sought to be impeached,*4 cannot be introduced in 
evidence for the purpose of impeachment where its 
contents are not shown to have been known to him.?°® 
On the other hand, it has been held that when a party 
allows a paper to remain the pleading in the ease it 
may be received in evidence for the purpose of im- 
peachment, although it is not verificd®® and is signed 
only by the attorney.?? Of course, pleadings which 
are not inconsistent with the testimony of the wit- 
ness are inadmissible for the purpose of impeach- 
ment.°8 Except where the witness adopts the plead- 
ings of a coparty,?® he cannot be impeached by the 
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allegations in his petition in a certain action, where 
it is not shown that he had knowledge of the contents 
of the petition, or that he signed or authorized the 
same.*® <A petition filed by a trustee in bankruptcy 
with the referee may be admissible to diseredit tes- 
timony of such trustee.*+ 


[§ 1260] bb. Criminal Prosecution. A criminal 
complaint sworn to by the witness may be admissi- 
ble as affecting the credibility of the witness in a sub- 
sequent proceeding,*? and a plea in a criminal pro- 
ceeding may be shown in contradiction of testimony 


_in a later civil case,4? and the fact that a witness’ 


statement contradicting his testimony took the form 
of a plea of guilty does not render it inadmissible.*# 


[§ 1261] (d). Former Testimony of Witness#>— 
aa. At Coroner’s Inquest. A witness may be dis- 
eredited by showing that the testimony which he has 
given at the trial is inconsistent with his testimony 
at a coroner’s inquest*® although the party for whom 


v. Snee, 14 N.E. 157, 145 Mass. 351. 


28. Iowa.—Hall v. Chicago, etc., R. 
Co., 51 N.W. 150, 84 Iowa 311. 


Kyv.—Lexington R. Co. v. Wood- 
ward, 106 S.W. 853, 32 Ky.L. 653. 


N.Y.—Hanlon vy. Ehrich, 71 N.E. 12, 
178 N.Y. 474. 


Ohio.—Hocking Valley Ry. Co. v. 
Helber, 116 N.E. 481,-91 Ohio St. 231. 


Porto Rico.—Belber v. Calvo, 16 
Porto Rico 342. 


Wis.-—Breuer v. Arenz, 233 N.W. 76, 
202 Wis. 453. 


[a] Statements as to value.— 
Where, in a prosecution for larceny, 
the owner of the stolen goods has tes- 
tified that they are of a certain value, 
he cannot be discredited by showing 
that in a suit to recover the value of 
the goods he placed the value at a 
higher amount, as the amount claimed 
in the pleadings in such a suit is not 
necessarily what is thought to be the 
actual value. State v. Brown, 69 N.W. 
277, 100 Iowa 50, 53 (where it is said: 
“As the recovery cannot exceed the 
amount claimed, the claim is placed 
at a figure so great as to surely meet 
the evidence, without an attemnvt at 
accuracy. Such a license, in pleading, 
has eens of recognition in our 
law” 


29. U.S.—Co-operative Raw Fur 
Co. v. American Credit Indemnity Co., 
RHUL. Gi too C.0,A. LOS, 


Cal.—Williams v. Seiglitz, 200 P. 
635, 186 Cal. 767; Schuh v. R. H. Her- 
ron Co., 169 P. 682, 177 Cal. 13; Estate 
of O’Connor, 50 P. 4, 118 Cal. 69; 
Johnson v. Powers, 3 P. 625, 65 Cal. 
179; Cornwell v. Mulcahy, 217 P. 568, 
62 Cai.App. 658; Schuh v. Oil Well 
Supply Cos (195° P5703, 50" CalsAnp: 


Iowa.—Hall v. Chicago, ete., R. Co., 
51 N.W. 150, 84 Iowa 311. 


N.Y.—Meyer v. Campbell, 20 N.Y.S. 
705, 1 Misc. 283. 


Porto Rico.—Belber v. Calvo, 16 
Porto Rico 342? 


Wash.—Blaine v. Darwin, 295 Basi; 
160 Wash. 327. 


[a] Amended bill of particulars.— 
Where plaintiff filed his bill of par- 
ticulars on April 16th, alleging that 
defendant was indebted to him.in the 
sum of seventy-five dollars, and on 


May 19th he amended it and asked 
two hundred<«doNars, and defendant 
offered the original bill of particulars 
as evidence, an instruction that the 
pleadings in the case form no part of 
the evidence was error, since defend- 
ant was entitled to have the jury con- 
sider the original hill of particulars 
as affecting the credibility of plaintiff 
as a witness unless the discrepancy 
in the pleadings was explained to the 
satisfaction of the jury. Leavitt v. 
Deichmann, 120 P. 983, 30 Okl. 423. 


30. Co-operative Raw Fur Co. v. 
American Credit Indemnity Co., 240 F. 
67, 153 C.C.A. 103; Browder v. South- 
ern? Rv/Co.5 157i SH. 5720 10 T_ Va. 10 
(holding that where the original dec- 
laration, which had been withdrawn, 
was filed by plaintiff’s authority and 
upon information to some extent fur- 
nished by him, its averments were ad- 
missible upon cross-examination for 
the purpose of impeaching him). 
Contra Lexington R. Co. v. Woodward, 
106 S.W. 8538, 32 Ky.L. 653. 


31. Weissbaum y. Eibeshutz, 294 P. 
396, 211:Cal. 170. 


32. Bellows v. Sowles, 7 A. 542, 59 
Vt. 63. 
33. Solari v. Snow, 35 P. 1004, 101 


Cal. 387; Wendzinski v. Madison Coal 
Corp., 118 N.E. 435, 282 Ill. 32 [rev 203 
Tll.App. 1]; Lexington R. Co. v. Wood- 
ward, 106 S.W. 853, 32 Ky.L. 653. But 
see State v. Trusty, 97 N.W. 987, 122 
Towa 82 (holding that the fact that 
a petition is not verified by the wit- 
ness is immaterial). 


[a] Verification by guardian ad 
litem. — A complaint for the same 
cause of action in a court of another 
state verified by plaintiff’s guardian 
ad litem and signed by his attorney is 
admissible to impeach the evidence of 
plaintiff, although not, verified or 
signed by plaintiff himself. Lee v. 
Cricageo. etc., R. Co., 77 N.W. 714, 101 
Wis. 352. 


34. Birmingham Electric Co. v. 
Wood, 130 So. 786, 222 Ala. 103; Gulf, 
Cc. & S. F. Rv. Co. v. Battle, (Tex.Civ. 
App.) 169 S.W. 1048. 


35. Taylor v. Evans, 145 S.W. 564, 
102 Ark. 640;, Solari v. Snow, 35 P. 
1004, 101 Cal. 387. 


86. Bakkensen vy. Minneapolis St. 
Ry. Co., 238 N.W. 489, 184 Minn. 274; 
Carpenter v. Tri-State Telephone & 


A ae oe Co., 211 N.W. 463, 169 Minn. 


37. Carpenter v. Tri-State Tele- 
phone & Telegraph Co., supra. 


38. Moon v. State, 255 S.W. 871, 
161 Ark. 234; In re Work’s Estate, 
233 N.W. 28, 212 Iowa 31. 


39. In re Allen’s Estate, 171 P. 686, 
177 Cal. 668. 


40. Denison, etc., R. Co. v. Foster, 
68 S.W. 299, 28 Tex.Civ. App. 578. 


41. Starbuck v. Fletcher Savings 
£ Trust Co., 170 N.N. 868, 91 Ind.App. 


42. People v. Keller, 198 N.W. 939, 
227 Mich. 520. But see Fowler v. 
State, 5 Day (Conn.) 81, 85 (where it 
was Said: “Though the fair, unvar- 
nished declarations of witnesses, are 
to be received to impeach their testi- 
mony; yet, the words used by an at- 
torney, in drawing a declaration in a 
suit at law, or a bill in chancery, are 
not admissible in modern practice, for 
that purpose; because the draft, so 
made, is usually drawn in technical 
language, with averments of legal in- 
ferences, apparently different from 
the plain import of the simple detail 
of the facts. The writing offered is of 
this nature. It appears to have been 
drawn up technically, by an attorney, 
as the basis of a public prosecution; 
and it may be with an averment of 
such facts, as in the opinion of the at- 
torney, were legally inferable from 
the story of the witness, and without 
any view to preserve a memor‘al of 
the facts stated. Thus circumstanced, 
it comes fairly within the rule of dec- 
larations, or bills in chancery, which 
are excluded”). 


43. Schneider v. Rolf, 278 S.W. 100, 
211 Ky. 669. 


44. Order of United Commercial 
Travelers of America v. Tripp, 63 F. 
(2d) 37; Langensand v. Obert, 18 P. 
(2a) 725, 129 Cal.App. 214; Johnson 
Vv. Johnson, 80 A. 119, 78 N.J.Eq. 507. 


45. Impeachment by: 
Affidavit see supra § 1248. 
Deposition see infra § 1267. 


46. Ala.—Ware v. State, 
645, 21 Ala.App. 407. 


Cal.—Froeming y. Stockton Electric 
R. Co., 153 P. 712, 171 Cal. 401, Ann. 
Cas.1918B 408; People v. Smith, 66 P. 


108 So. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the witness testifies was not present at the inquest.*? 
The fact that a witness may have refused to testify 
at the coroner’s inquest cannot be shown for the pur- 
pose of impeachment.*§ 


[§ 1262] bb. Before Grand Jury. A witness may 
be discredited as to testimony given on the trial by 
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inconsistent testimony given by him before the grand 
jury which found the indictment.*® 

[§ 1263] cc. At Preliminary Examination. The 
testimony of a witness on the trial may be discredit- 


ed by contradictory testimony given on a preliminary 
examination.®° 


669, 184 Cal. 453; People v. Bushton, 
22 P. 127, 549, 80 Cal. 160; Thompson 
¥. Dentman, (App.) 21 P.(2d) 1009; 
People v. Ernsting, 112 P. 913, 14 Cal. 
App. 708. 


Del.—State v. Long, 108 A. 36, 30 
Del i397. 


Ga.—Rowland v. State, 105 S.E. 301, 
150 Ga. 733. 


Idaho.—State v. Clark, 146 P. 1107, 
27 Idaho 48. 


Ill.—People v. Rongetti, 170 N.E. 
14, 338 Ill. 56; People v. Rongetti, 
163° N.E 373, 331. Til. 581; People v. 
McDowell, 120 N.E. 482, 284 Ill. 504; 
Knights Templars’, ete., Life Indem- 
nity Co. v. Crayton, 70 N.E. 1066, 209 
Ill. 550 [aff 110 Ill.App. 648]; Cox v. 
@hicasos-eteny KR. Con .92 ll Apps. 15. 
But see John M. Smyth Co. v. Indus- 
trial Commission, 137 N.E. 519, 306 
Ill. 171 (in a proceeding to recover 
compensation for the death of claim- 
ant’s son, testimony of claimant as 
to deceased’s contribution to her sup- 
port during his lifetime was not im- 
peached by inconsistent testimony at 
the coroner’s inquest where she ap- 
peared to have been distracted and 
weeping at time of the inquest, and 
in the compensation proceeding the 
employer presented no evidence tend- 
ing to contradict her statements as to 
the amount of such contributions, nor 
her requirements). 


Ind.—Pollard v. State, 166 N.E. 654, 
201 Ind. 180, 84 A.L.R. 779. 


Ky.—Bynum v. Commonwealth, 59 
S.W.(2d) 550, 248 Ky. 564; Redden v. 
Commonwealth, 130 S.W. 817, 140 Ky. 
94, 

La:—State v. Soileau, 132 So. 351, 
171 La. 801; State v. Ashworth, 120 
So. 865, 167 La. 1085; State v. Ash- 
worth, 71 So. 860, 139 La. 590; State 
v. Benjamin, 53 So. 847, 127 La. 516; 
State v. Mulholland, 16 La.Ann. 376. 


Mich.—Hickey v. Detroit United 
Ry., 168 N.W. 517, 202 Mich. 496. 


310.—State v. Stogsdill, 23 S.W. 
(2d) 22, 324 Mo. 105; State v. Hast- 
ham, 144 S.W. 492, 240 Mo. 241; Gar- 
Gebt ~veLst.,.wouis), Transit .Co., 118_S8. 
W. 68, 219 Mo. 65, 16 Ann.Cas. 678; 
State v. Gatlin, 70 S.W. 885, 170 Mo. 
354; Troxwell v. De Shon, (App.) 279 
S.W. 438; Queatham v. Modern Wood- 
men of America, 127 S.W. 651, 148 Mo. 
App. 33. 

Or.—Garvin v. Western Cooperage 
@o:, 184° Ps 555; (94eOr: 4875. State v. 
Jennings, 87 P. 524, 89 P. 421, 48 Or. 
483. 

Tex.—Bolden v. State, 178 S.W. 533, 
77 Tex.Cr. 274; Perry v. State, 153 S. 
Wael38s. 69) Tex:Cr. 1843 Harris ry, 
State, 148 S.W. 1071, 67 Tex.Cr. 466. 


Wash.—Burger v. Taxicab Motor 
Co., 120 P. 519, 66 Wash. 676. 


W.Va.—Hendricks v. Monongahela 
West Penn Public Service Co., 163 S.E. 
411, 111 W.Va. 576; State v. Donahue, 
90 S.E. 834, 79 W.Va. 260. 


Wyo.—Hollywood v. State, 120 P. 
471, 122 P. 588, 19 Wyo. 493, Ann.Cas. 
1913H 218. 


[a] Although coroner was not 
legally authorized to hold inquest a 
witness’ statements thereat are avail- 
able to discredit him, State v. Dixon, 


42 §.H. 944, 131 N.C. 808. 


[b] Statements made under duress 
before a coroner’s jury are inadmissi- 
ble. State v. Coleman, 73 So. 252, 140 
La. 417; Rodgers v. State, 236 S.W. 
748, 81 Tex.Cr. 38) 


47. Bolden v. State, 178 S.W. 533, 
tt TexiCr: 274. 


48. Garrett v. St. Louis Transit 
Co., 118 S.W. 68, 219 Mo. 65, 16 Ann. 
Cas. 678. 

[a] Thus, in an action against a 
street railway for the death of a per- 
son ejected from the car by the con- 
ductor for failure to pay fare, the 
fact that the conductor, testifying for 
the company, refused to testify at the 
coroner’s inquest, on advice of the 
company’s attorney, on the ground 
that his testimony might incriminate 
him, was inadmissible to impeach him. 
Garrett v. St. Louis Transit Co., 118 
S.W. 68, 219 Mo. 65, 16 Ann.Cas. 678. 


49. U.S.—U. S. v. Smith, 47 F. 
501. 


Ala.—Smith v. State, 62 So. 864, 183 
Ala. 10; Riley v. State, 111 So. 649, 
21 Ala.App. 655 [rev on other grounds, 
114 So. 12, 216 Ala. 536]. 


Ark.—Lind v. State, 207 S.W. 47, 1387 
Ark. 92. 


Fla.—Jenkins v. State, 18 So. 182, 
35 Fla. 737, 48 Am.S.R. 267. 


Ill.—People v. Goldberg, 135 N.E. 
84, 302 Ill. 559; Hoge v. People, 6 N.E. 
796, 117 Ill. 35; Looney v. People, 81 
Ill.App. 370. But see People v. Ezell, 
155 Ill.App. 298. 


Ind.—Burdick v. Hunt, 43 Ind. 381. 


Kan.—State v. Spidle, 22 P. 620, 42 
Kan. 441 


Ky.—Chapman v. Commonwealth, 28 
S.W.(2d) 977, 234 Ky. 681; Dean v. 
Com., 78 S.W. 1112, 25 Ky.L. 1876. 


La.—State v. Soleto, 111 So. 72, 162 
La. 717. 


Mass.—Commonwealth v. Homer, 
127 N.E. 517, 235 Mass. 526; Com. v. 
Chance, 54 N.B. 551, 174 Mass. 245, 75 
Am.S.R. 306; Way v. Butterworth, 
106 Mass. 75; Com. v. Mead, 12 Gray 
167, 71 Am.D. 741. 


N.J.—State v. Bovino, 99 A. 313, 89 
N.J.Law 586. 


N.Y.—New York Guaranty, etc., Co. 
Wy rene: 78 N.Y. 503, 7 Abb.N.Cas. 


N.C.—State v. Broughton, 29 N.C. 
96, 45 Am.D. 507. 


Pa.—Commonwealth v. Fotti, 93 Pa. 
Super. 365. 


Tex.—Fuller v. State, (Cr.) 61 S.W. 
(2d) 825; Whaley v. State, 46 S.W.(2d) 
996, 120 Tex.Cr. 517; Adams v. State, 
21 S.W.(2d) 1057, 113 ‘Tex.Cr. 501; 
Cochran v. State, 16 S.W.(2d) 1065, 
he hex, Crap3 90; Davis Vv. State, 14 
S.W.(2d) 842, 111 Tex.Cr. 476; Ken- 
nison v. State, 283 S.W. 813, 104 Tex. 
Cr. 391; Wilson v: State, 281, S.W. 
844, 103 Tex.Cr. 403; Renfro v. State, 
279 S.W. 266, 102 Tex.Cr. 648; Claxton 
v. State, 251 S.W. 1106, 94 Tex.Cr. 
393; Biscoe v. State, 216 S.W. 174, 86 
Tex.Cr. 249; Ingram y. State, 182 9. 
W. 290, 78 Tex.Cr. 559; Link v. State, 
164 S.W. 987, 738 Tex.Cr. 82; Perrett 
v. State, 162 S.W. 882, 72 Tex.Cr. 212; 


Hightower v. State, 155 S.W. 5338, 70 
Tex.Cr. 48; Layton v. State, 135 S.W. 
557, 61 Tex.Cr. 507; Gallegos v. State, 
85 S.W. 1150, 48 Tex.Cr. 58; Gibson v. 
State, %77 S.W. 822, 45 Tex.Cr. 312; 
Wooley v. State, (Cr.) 64 S.W. 1054; 
Rippey v. State, 14 S.W. 448, 29 Tex. 
App. 37; Scott v. State, 5 S.W, 142, 
23 Tex.App. 521. See also Brown v. 
State, 58 S.W. 181, 42 Tex.Cr. 176 
(where it was said: “Testimony taken 
before the grand jury is admissible 
solely where the truth or falsity of 
the witness is in question’’). 


50. U.S.—Burtnett v. U. S., 62 F. 
(2d) 452; U.S. v. Ford, 33 F. 861. 


Ala.—Pearce v. State, 147 So. 617, 
226 Ala. 4386; Angling v. State, 34 So. 
846, 187 Ala. 17; Morris v. State, 27 
So. 336, 124 Ala. 44. 


Ark.—Nagel v. State, 17 S.W.(2d) 
317, 179 Ark. 625. 


Cal.—People v. Adams, 70 P. 662, 
137 Cal. 580; People v. Chrisman, 67 
P. 136, 185 Cal. 282; People v. Smith, 
66 P. 669, 184 Cal. 453; People v. Lee 
Ah Chuck, 6 P. 859, 66 Cal. 662; Peo- 
ple v. Whitholt, 247 P. 245, 77 Cal.App. 
587; People v. Reynolds, 2138 P. 54, 60 
Cal.App. 449; People v. Rubalcado, 205 
P. 709, 56 Cal.App. 440. 


Iowa.—State v. Hoffman, 112 N.W. 
1038, 1384 Iowa 587. 


Kan.—State v. Baldwin, 12 P. 818. 
36 Kan. 1 [error dism 9 S.Ct. 192, 129 
U.S. 52, 32 L.Ed. 6401. 


Mich.—People v. Butler, 193 N.W. 
685, 221 Mich. 626. 


N.Y.—People v. Camoroto, 117 N.Y. 
Mar 133 App.Div. 260, 23 N.Y.Cr. 


N.C.—Merchants’ Nat. Bank of 
Winston v. Pack, 100 S.E. 615, 178 N. 
C. 388;' State v. Pierce, 91 N.C. 606; 
State v. McLeod, 8 N.C. 344. 


Okl.—Brewer v. State, 280 P. 473, 
44 OK1LCr. 361. 


S.C.—State v. Merriman, 12 S.B. 619, 
been 16 [aff 13 S.E. 328, 34 S.c. 


§.D.—State v. Pirkey, 118 N.W. 
1042, 22 S.D. 550, 18 Ann.Cas. 192 [rev 
124 N.W. 713, 24 S.D. 5338]. 


Tenn.—Titus v. State, 7 Baxt. 132. 


Tex.—Fuller v. State, (Cr.) 61 S.W. 
(2d) 825; Sanders v. State, 112 S.W. 
68, 54 Tex.Cr. 101, 22 L.R.A.N.S. 248, 
245; Copeland v. State, (Cr.) 40 S.W. 
589; Jackson v. State, 26 S.W. 194, 622, 
33 Tex.Cr. 281, 47 Am.S.R. 30; Hudson 
v. State, 13 S.W. 388,28 Tex.App. 323. 


W.Va.—State v. Justice, 148 S.R. 
843, 107 W.Va. 490. 


Wis.—Rounds vy. State, 14 N.W. 865, 
57 Wis. 45. 


anh People v. Shapiro, 207 Ill.App. 


[a] Walidity of preliminary exam- 
ination.—On appeal from a conviction 
of murder, an assignment that it was 
error to allow defendant to testify as 
to discrepancies between his testi- 
mony at the trial and the, preliminary 
examination, over an objection that 
there had been no valid preliminary 
examination, was of no avail where, 
so far as the record disclosed, there 
was a valid preliminary examination, 
and it appeared from defendant’s own 
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[§ 1264] dd. At Former Trial of Same Case. 
witness may be discredited by showing that the testi- 
mony which he has given at the present trial or hear- 
ing is inconsistent with his testimony at a former 
trial of the same case,*! and this is so, although such 
testimony was stricken out on the former trial.°? 
So, contradictory testimony in a former proceeding 
may be shown, even though such proceeding is be- 
tween different parties,®? and testimony®* in a crim- 
inal proceeding may be shown in contradiction of tes- 
Testimony given in 


timony in a later civil ease.°° 


statement that he was informed on the 
preliminary examination as to his 
right of counsel, and as to his right to 
have witnesses subpvenaed and exam- 
ined on his behalf. People v. Leung 
Ock, 74 P. 986,141 Cal. 323 


[b] Questions asked but not an- 
swered.—It is not competent to im- 
peach a witness in a criminal case by 
asking him if he had not been asked 
certain questions before the commit- 
ting magistrate, and what his answers 
were, where the witness did not an- 
swer such questions before the magis- 
trate. Crossland v. State, 92 S.W. 776, 
77 Ark. 5387, 544. 


[ec] Statement of accused under 
oath.—Where a statement made by 
accused before a committing magis- 
trate was made after his being sworn, 
contrary to the provisions of Code § 
1145, providing that such examination 
shall not be under oath, it was error 
to permit the solicitor to ask him on 
cross-examination if his testimony 
on direct examination did not contra- 
dict that given by him on his pre- 
liminary hearing, calling his attention 
to such statement. State v. Parker, 43 
S.E. 830, 132 N.C. 1014. 


51. U.S.—Seaboard Refractories 
Co. v. Lehigh Valley R. Co., 51 F.(2d) 
tha Lueders v. United States, 210 

419. 


Ala.—Mickle v. State, 148 So. 319, 
226 Ala. 616; Lester v. Jacobs, 103 So. 
682, 212 Ala. 614; McCullers v. State, 
123 So. 279, 23 Ala.App. 256; Gaither 
v. State, 106 So. 348. 21 Ala.App. 165 
[cert den 106 So. 350, 214 Ala. 61]; 
Gilchrist v. State, 95 So. 197, 19 Ala. 
App. 16 [cert den 95 So. 200, 208 Ala. 
690]; Montgomery v. State, 56 So. 

2 Ala.App. 25. 


Ark.—Floyda v. State, 25 S.W.(2d) 
766, 181 Ark. 185; Lewis v. Arnn, 206 
S.W. 757, 186 Ark. 424; Crawford v. 


State, 201 S.W. 784, 132 Ark. 518; 
Tiner v. State, 158 S.W. 1087, 109 
Ark. 138; Beebe v. De Baun, 8 Ark. 
510. 


Cal.—People v. Fitzgerald, 70 P. 
1014, 138 (Cal 739; “Peoplev. Turner, 
50 P. 537, 118 Cal. 324; People v. Boyd, 
227 P. 783, 67 Cal.App. 292. 


Conn.—Minotte E. Chatfield Co. v. 
Coffey Laundries, 150 A. 511, 111 Conn. 
497; Guilfoile v. Smith, 116 A. 237, 
97 Conn. 271; Avery v. White, 76 A. 
360, 83 Conn. 311. 


D.C.—Bernhardt v. City & S. Ry. 
Co., 49 App.D.C. 265, 263 F. 1009. 


Ga.—Owen v. Palmour, 36 S.E. 969, 
111 Ga. 885; Lewis v. State, 16 S.H. 
986, 91 Ga. 168; Pound vy. State, 43 Ga. 
88; Wheeler v. State, 168 S.E. 923, 
46 Ga. App. 693. 

Idaho.—Schwarz v. Taeger, 258 P. 
1082, 44 Idaho 625. 

T1l.— Campbell v. Campbell, 28 N.E. 
1080, 138 Ill. 612; Buyers’ Index Pub. 
Co. v. Triner Scale & Mfg. Co., 194 Ill. 
SOIT pent ca EG 


WITNESSES 
A 


contradictory.°® 


App. 427; 
App. 215. 


Ind.—Dotterrer v. State, 88 N.E. 
689, 172 Ind. 357, 30 L.R.A.N.S. 846; 
Nuzum vy. State, 88 Ind. 599. 


Iowa.—Newell v. Newell’s Estate, 
200 N.W. 238, 198 Iowa 710; Reynolds 
v. Smith, 127 N.W. 192, 148 Iowa 264; 
peace v. Brown, 43 N.W. 269, 78 Iowa 


Ky.—Stamp v. Commonwealth, 253 
SUWen den 20 0u dey ntsos Grigsby ova 
Commonwealth, 247 SW. 373, 197 Ky. 
5065 E.R: Spears & Sons v. Winkle, 
244 S.W. 702) 196 Ky. 311. 


Me.—State v. McDonald, 65 Me. 466. 


Mass.—Pickard v. Clancy, 113 N.E. 
§38, 225 Mass. 89; Clogston v. Martin, 
65 N.E. 839, 182 Mass. 469; Elmer v. 
iene 28 N.E. 299, 154 Mass. 


Gates v. Gilmour, 86 [ll. 


Mich.—Savich v. American State 
Bank, 225 N.W. 566, 247 Mich. 164; 
People v. Schulz, 213 N.W. 135, 238 
Mich. 15; Brown v. Mitts, 153 N.W. 
714, 187 Mich. 469; Johnson v. Union 
Carbide Co., 148 N.W. 432, 181 Mich. 
403; Bennett v. Wallace, 130 N.W. 
188, 165 Mich. 66; Doty v. Gillett, 5 
N.W. 89, 43 Mich. 203. 


Minn.—Wommer v. Segelbaum, 
N.W. 952, 78 Minn. 182. 
Miss.—Magee v. State, 21 So. 130. 


Mo.—Kreibohm v. Yancey, 55 S.W. 
260, 154 Mo. 67; State v. Rose, 4 S.W. 
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733, 92 Mo. 201; Szuch v. Bohn, (Apn.)_ 


57 S.W.(2d) 695; Griffin v. Kansas 
City Rys. Co., 204 S.W. 826, 199 Mo. 
App. 682. 


Neb.—Palmer v. Burleigh, 93 N.W. 
1049, 68 Neb. 24. 


Hone, ches v. Chesley, 37 N.H. 


N.J.—State v. Gregory, 107 A. 459, 
93 N.J.Law 205. 


N.Y.—Hanlon y. Ehrich, 71 N.E. 12, 
AV8UN. YS 474 -n Satte ve Pennsylvania 
R. Co., 97 N.Y.S. 1037, 49 Misc. 520. 


Okl.—Sawyer v. Brown, 236 P. 404, 
108 Okl. 265. 


Pa.—Hess v. Vinton Colliery Co., 
99 A, 218, 255 Pa. 78; Gallagher v. 
Philadelphia Rapid Transit Co., 93 A. 
1074, 248 Pa. 304; Travis v. Brown, 
43 Pa. 9, 82 Am.D. 540; Cowden vy. 
Reynolds, 12 Serg.&R. 281; Field v. 
Schuster, 26 Pa.Super. 82. 


R.I.—Carr v. American Locomotive 
Co., 70 A. 196,529 R276; 


S.C.—State v. Gilbert, 150 S.E. 321, 
153 S.C. 25; Awtrey v. Wood, 101 S. 
BH. 920, 113 S.C. 309. 


S.D.—State v. Raetz, 220 N.W. 492, 
BR USI Oa 19)3 15 


Tex.—McCamant v. Roberts, 15 S.W. 
580, 1054, 80 Tex. 316; Hargrove vy. 
Fort Worth Elevators Co., (Civ.App.) 
262 S.W. 868 [rev on other grounds 


[§§ 1264-1265 


a previous trial is not admissible for purposes of im- 
peachment where a statute makes such testimony in- 
admissible for any purpose.°® It is not proper to in- 
troduce testimony showing what the trial judge 
thought about the evidence in the former trial.°7 
accordance with the general rule,°* testimony given 
in a previous trial or hearing is not admissible for the 
purpose of showing contradictory statements when it 
is not shown that the statements there made were 


In 


[§ 1265] ee. At Trial of Different Case or Pro- 


(Commn.Anpp.) 276 S.W. 426]; Allen 
v. Conn, (Civ.Apv.) 378 Ww. 192; Brent 
v. State, 252 S.W. 500. 95 Tex.Cr. 14; 
Taylor v. State, 180 S.W. 242, 77 Tex. 
Cr. 632; Luttrell v. State, 157 S.W. 
157, 70 Tex.Cr. 183; Moray v. State, 
145” S.-W... 592,65 Tex.Cr, 297; Renn 
v. State, 143 S.W. 167, 64 Tex.Cr. 639; 
Peon nos: v. State, 83 S.W. LULT, 4% Lex. 
r. 410 


Vt.—Land Finance Corporation v. 
St. Johnsbury Wiring Co., 147 A. 285, 
LOD VE. 256" 


Va.—Richards v. Com., 59 S.E. 1104, 
107 Va. 881. 


Wis.—Waterman v. Chicago, ete., R. 
Co., 52 N.W. 247, 1136, 82 Wis. 613. 


{a] Corroboration at former trial. 
—On the trial of an issue of fact, 
where the bona fides of a claim is chal- 
lenged, it is competent to prove that 
on a former trial of the same issue, 
in which the party whose claim is 
challenged testified to an entirely dif- 
ferent state of facts, he produced, al- 
so, a witness to corroborate his state- 
ment. Bageard v. Consolidated Trac- 
tion Co., 45 A. 62Q 64 N.J.Law 316, 
81 Am.S.R. 498, 49 L.R.A. 424. 


[b] Comment by counsel on the 
improbability of the statement made 
is inadmissible in evidence to show 
a motive for the change. Cannon y. 
State, 57 Miss. 147. 


52. People v. Turner, 107 N.E. 162 
265 I). 504, Ann.Cas. 1916A 1062. 


53. Hess v. Vinton Colliery Co., 
99 A. 218, 255 Pa. 78. 


54. Davis v. McCree, 299 F. 142 
[error dism 45 S.Ct. 94, 266 U.S. 582, 
69 L.Ed. 452). 


55. Schneider v. 
100, 211 Ky. 669. 


Rolf, 278 S.W. 


A 56. State v. Cox, (Mo.) 263 S.W. 
15. 
[a] Rule applied, under act relat- 


ing to juvenile delinquencies, to tes- 
timony given in juvenile court. State 
v. Cox, (Mo.) 263 S.W. 215. 


57. Lewis v. Arnn, 206 S.W. 757, 
136 Ark. 424; Lambert v. Wells, (Mo. 
App.) 264 S.W. 37. 


58. See supra § 1241. 


59. Ala.—Kershaw Min. Co. v. 
Lankford, 105 So. 896, 213 Ala. 630. 


Cal.—People v. Bost, 290 P. 513, 107 
Cal.App. 550. 


Ky.—Newsom v. Commonwealth, 
188 S.W. 387, 171 Ky. 333. 


Mich. ~—Mancusa v. Yellow Taxicab 
Co., 203 N.W. 875 231 Mich. 189. 


Pa.—Commonwealth v. Cicere, 128 
A. 446, 282 Pa. 492. 


[a] Tustrations.—(1) In a _ suit 
for damages from deposits flowing on- 
to plaintiff's land from defendant's 
mine, where the witness testified as 
to worth of land before and after such 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1265-1267] 


ceeding. Contradictory testimony given on the trial 
of a different case may be shown to diseredit the 
witness,°° provided the subject matter is the same.°? 


Supplementary proceedings. 


The testimony of a 
witness on the trial may be discredited by testimony 


WITNESSES 


of the witness in prior supplementary procecdings,°? 


but testimony of a wife in supplementary proceed- 
ings, taken in violation of a statute providing that 
a wife cannot be examined for or against her husband 
without his consent, cannot be used to impeach her 


deposits, such witness could not be 
contradicted by showing testimony in 
another case that adjoining land was 
worth a lower figure where it was not 
made to appear that the injurious ef- 
fects to the land were the same in 
both cases. Kershaw Mining Co. v. 
Lankford, 105 So. 896, 213 Ala. 630. 
(2) In a personal injury action cross- 
examination as to whether the wit- 
ness had not testified in recorder’s 
court that she did not see accident 
was held not to open door to admis- 
sion of her former testimony, over ob- 
jection, where testimony offered did 
not contradict that given on cross-ex- 
amination. Mancuso v. Yellow Taxi- 
cab Co., 203 N.W. 875, 231 Mich. 189. 


60. U.S—The Abangarez, 60 F. 
ace) 543; Levinson v. U. S., 2638 FE. 


Ala.—Corona Coal & Iron Co. v. Cal- 
lahan, 81 So. 591, 202 Ala. 649; Jordan 
v. State, 74 So. 864, 16 Ala.App. 51; 
gels v. State, 56 So. 55, 2 Ala.App. 


Ark.—State v. Binkley, 
279, 123 Ark. 240. 


Cal.—Burns y. Jackson, 211 P. 821, 
59 Cal.App. 662. 


Conn.—Sayles v. FitzGerald, 44 A. 
733, 72 Conn. 391. 


Ga.—Wilkerson v. State, 73 Ga. 799. 


Ill. Schmidt v. Barr, 165 N.E. 131, 
333 Ill. 494, 65 A.L.R. 1; Kennedy v. 
Modern Woodmen of America, 90 N.E. 
1084,” 243 Ill. 560, 28 L.R.A.N.S. 181; 
Bee v. People’s Bank, 255 I1l.App. 


Ind.—Dotterer v. State, 88 N.E. 689, 
172 Ind: 357, 30 L.R.A.N.S. 846. 


Iowa.—In re Cahill’s Estate, 136 N. 
W. 214, 155 Iowa 340; State v. Peffers, 
46 N.W. 662, 80 Iowa 580. 


La.—Wells v. Compton, 3 Rob. 171. 


Mass.—-Riley v. ‘Tolman, 63 N.E. 
892, 181 Mass. 335. 


Mich.—Graham vy. Myers, 34 N.W. 
710, 67 Mich. 277. 


Mo.—State v. Newcomb, 119 S.W. 
405, 220 Mo. 54; Roberts v. Weber Mo- 
tor Car Co., (App.) 232 S.W. 224. 


N.Y.—People ex rel. Packwood v. Ri- 
ley, 133 N.E. 891, 232 N.Y. 283; Brooks 
v. Rochester R. Co., 50 N.B. 945, 156 
N.Y. 244. 


Okl.—Harmon vy. Territory, 
765, 15 Okl. 147. 


Pa.—Hegarty v. Berger, 155 A. 484, 
304 Pa. 221; Commonwealth v. Maz- 
arella, 124 A. 1638, 279 Pa. 465; Macan 
v. Scandinavia Belting Co., 107 A. 750, 
264 Pa. 384, 5) A.LRe 1502; ‘Tisch ‘vy. 
Utz, 21 A. 808, 142 Pa. 186; Kasson 
v. Rocky Glen Water Co., 81 Pa.Super. 
it. 


185 S.W. 


(Sa: 


Tex.—Fuller v. State, (Cr.) 61 S.W. 
(2d) 825; Whaley v. State, 46 S.W. 
(2d) 996, 120 Tex.Cr. 517; Bryant v. 
State, 199 S.W. 467, 82 Tex.Cr. 250; 
Hardin y. State, 117 S.W. 974, 55 Tex. 
Cr.i631: 


[70 C. J.—68] 


[a] Under United States Bank- 
ruptcy Aet which provides that no 
testimony given by the bankrupt shall 
be offered in evidence against him in 
any criminal proceeding, it was error, 
on the trial of a bankrupt for a crim- 
inal offense, to permit the prosecuting 
attorney, on the cross-examination of 
defendant as a witness, to read from 
a copy of his examination before the 
referee in the bankruptcy proceedings, 
and to interrogate him thereon for the 
purpose of impeachment. Jacobs v. 
U. S., 161 B. 694, 88 C.C.A. 554. 


61. Southern Ry. Co. v. Dickens, 
49 So. 766, 161 Ala. 144; Kirkwood v. 
Perry Town Lot & Improvement Co., 
159 N.W. 782, 178 Iowa 270. 


fa] In will contest, where sub- 
scribing witnesses were unwilling to 
testify as to testator’s mental con- 
dition, which gave court the belief 
they were hostile or unwilling wit- 
nesses, court, in exercise of sound dis- 
cretion, could permit defendants to 
cross-examine their own witnesses by 
asking them if they had not sworn in 
probate court that testator was of 
sound mind. Bingaman y. Hannah, 
194 S.W. 276, 270 Mo. 611. 


62. Morimura v. Samaha, 25 App. 
D.C. 189; Desbecker vy. Cauffman, 62 
N.E. 674, 169 N.Y. 547; Boyd v. Boyd, 
58 N.E. 118, 164 N.Y. 234, 31 N.Y.Civ. 
Proc. 248. 


63. Aldous v. Olverson, 
817, 27 SS. D2 190) 


64. Jenkins vy. Eldredge, 13 F.Cas. 
No. 7,267, 3 Story 299. 


65. Impeachment by testimony at 
coroner’s inquest see supra § 1261. 


66. Collins y. Sanitary Dist. of Chi- 
cago, 110 N.E. 318, 270 Ill. 108. 


{a] Thus witnesses as to the con- 
dition and value of land at a certain 
time cannot be contradicted or im- 
peached by their depositions given in 
another case ten years before that 
time, they being too remote. Collins 
v. Sanitary Dist. of Chicago, 110 N.E. 
318, 270 Ill. 108. 


67; U.S.—Chicago, M. & St. P. Ry. 
Co. v. Harrelson, 14 F.(2d) 893; New 
York Life Ins. Co. v. Neasham, 250 F. 
787, 789, 168 C.C.A. 119 [quot Cyc]; 
Charlton y. Kelly, 156 F. 433, 84 C.C/A. 
295, 13. Ann.Cas. 518. 


Ala.—Murphy v. Pipkin, 67 So. 675, 
191 Ala. 111; Holman’s Heirs v. Nor- 
folk Bank, 12 Ala. 369. 


Ark.—Midland Valley R. Co. v. En- 
nis, 159 S.W. 214, 109 Ark. 206. 


Cal.—In re Boselly’s Estate, 175 P. 
4,178 Cal. 715; Jones v. Express Pub. 
Co., 262 P. 78, 87 Cal.App. 246. 


er v. Chapman, 7 Ga. 
Use 


Ill.—Knights Templars, ete., Indem. 
Co. v. Crayton, 70 N.E. 1066, 209 111. 
550 [aff 110 Ill.App. 648]; Consolidat- 
ed Ice Mach. Co. v. Keifer, 25 N.E. 
799, 134 Ill. 481, 23 Am.S.R. 688, 10 
L.R.A. 696; Hoyt v. Chicago City Ry. 
Co., 166 Ill. App. 361. 


95 N.W. 


[§ 1267] gg. Depositions.*° 
making the deposition is too remote,°* a deposition 
made and signed by the witness is admissible to 
impeach him if inconsistent with his testimony,®* 


[70 C.J.] 1073 


as a witness in another action.® 


[§ 1266] ff. Before Master. Where a witness is 
examined before the master without an express or- 
der of court, his testimony cannot be used to contra- 
dict his testimony on the original examination.®* 


Unless the time of 


Ind.—McAfee v. Montgomery, 51 N. 
Ey 957, 20 (indApp. 196: 


Kan.—Holland v. Missouri Pac. Ry. 
Co., 212 P. 90, 112-Kan- 7609; (State v- 
Hoerr, 129 P. 153, 88 Kan. 573; South- 
ern. Kansas. iCo. ‘vy. Painter, 36 -2: 
731, 53 Kan. 414. 


Ky.—Capital Theatre Co. v. Comp- 
ton, 54 S.W.(2d) 620, 246 Ky. 130; 
Owens v. Commonwealth, 205 S.W. 
398, 181 Ky. 378; Borderland Coal Co. 


v. Small, 170 S.W. 8, 160 Ky. 738; 
Hobbs v. Commonwealth, 162 S.W. 
104, 156 Ky. 847. 

Mich.—Kovacevich v. Champion 


Copper Mining Co., 203 N.W. 651, 231 
Mich. 31. 


Mo.—Carp v. Queen Ins. Co., 101 S. 
W. 78, 203 Mo. 295; Murphy v. Fidel- 
ity Nat. Bank & Trust Co., 49 S.W. 
(2d) 668, 226 Mo.App. 1181; Truitt v. 
Rothschild-Greenfield Co., (App.) 32 
S.W.(2d) 770; Wilson v. Marland Re- 
fining Co., (App.) 7 S.W.(2d) 442; 
Williamson vy. Frank, 5 S.W.(2d) 462, 
222 Mo.App. 643; Vanausdol v. Bank 
of Odessa, 5 S.W.(2d) 109, 222 Mo.App. 
91; Burgess v. Garvin, 272 S.W. 108, 
219 Mo.App. 162; Sinclair v. Columbia 
Telephone Co., (App.) 195 S.W. 558; 
Summers vy. Keller, 133 S.W. 1180, 152 
Mo.App. 626 [mod on other grounds 
171 S.W. 336, 262 Mo. 324]; Queatham 
v. Modern Woodmen of America, 127 
S.W. 651, 148 Mo.App. 33. See also 
Owens v. Kansas City, ete., R. Co., 8 
S.W. 350, 95 Mo. 169, 6 Am.S.R. 38 
(holding that portions of a deposition 
partly taken and then abandoned are 
inadmissible to impeach the witness 
where he denies making the state- 
ments contained therein and there is 
no other proof that he did make 
them). 


Neb.—Hauth v. Sambo, 158 N.W. 
1036, 100 Neb. 160. 


N.H.—Cote v. Sears, Roebuck & Co., 
166 A. 279. 


N.Y.—People v. Becker, 104 N.E. 
396, 210 N.Y. 274; Hanlon v. Ehrich, 
71 N.H. 12, 178 N.Y. 474. 


re aR v. Towson, 4 Watts & S. 


Tex.—Maryland Casualty Co. v. 
Donnelly, (Civ.App.) 50 S.W.(2d) 388; 
Jarvis-Conklin Mortg. Trust Co. v. 
Harrell, (Civ.App.) 26 S.W. 447. 


Va.—Fortune v. Commonwealth, 112 
S.E. 861, 133 Va. 669; Nash v. Yellow 
pes Lumber Co., 63 S.H. 14, 109 Va. 


W.Va.—State v. Donahue, 
834, 79 W.Va. 260. 


Wis.—Thayer v. Gallup, 13 Wis. 539. 


{a] Thus a deposition which has 
been excluded on the ground that the 
witness is present in court at the 
time of trial may be used to contra- 
dict the testimony of the witness 


90 S.E. 


there given. Thayer v. Gallup, 13 
Wis. 539. 
{[b]_ Deposition not read to, or 


signed by, witness, and hence not 
admissible as a deposition may ney- 
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even though the deposition is not filed in the cause ;°* 
but a deposition not signed by the witness is not ad- 
missible to impeach him,®® although, in such ease, 
the witness may be impeached as for any other parol 
statement.?° Of course, a deposition which does not 
contradict the witness is not admissible for the pur- 
pose of impeachment.” 


[§ 1268] hh. Stipulations. A voluntary stipula- 
tion in a civil action is admissible, for the purpose 
of impeachment, in a eriminal prosecution,’? even 
though it is signed only by the attorneys for the par- 
ties therein,** if it is shown that the party sought to 
be discredited read and approved the stipulation." 


[§ 1269] ii. Statements Made by Witness While 
Remaining in Court Room after Exclusion. <A con- 
tradictory statement eannot be excluded because 
made while the witness was under the rule and in 
violation thereof.7® 


[§ 1270] jj. Statements Made as Attorney in Ar- 


WITNESSES 


ald foi Mie 


[§§ 1267-1272 


gument. A statement made by a witness in the argu- 
ment of a case wherein he was attorney cannot be 
brought out to discredit him, since it will be presum- 
ed, in the absence of a contrary showing, that state- 
ments made in arguments to a jury are based on the 
evidence in the case, and are not the attorney’s indi- 
vidual statements of fact.*® 


[§ 1271] kk. Claims Made through Counsel. Evi- 
dence that on a former trial a party claimed by his 
counsel to defend the suit on grounds wholly incon- 
sistent with his present testimony has been held ad- 
missible to diseredit such testimony.** 


[§ 1272] (11) Statements of Persons Other than 
Witness. The credit of a witnesssmay be impeached 
by showing that statements made-in his presence by 
another, and which were assented to and adopted by 
him as his own, are contrary to what he has testified 
at the trial.‘ On the other hand, a statement of a 
third person, not assented to,*® by the witness, nor 


ertheless be used for the purpose of 
impeachment. Lanigan y. Neely, 89 
P. 441, 4 Cal.App. 760. 


[ce] Original wording of deposi- 
tion which was altered before being 
signed by the witness may be shown 
to impeach him, if inconsistent with 
the deposition in its final form. Gas- 
quet v. Pechin, 77 P. 481, 143 Cal. 515. 


[d] Necessity for reading answers 
to witness.—It is not necessary, to 
render a witness’ answers to interrog- 
atories admissible to contradict his 
testimony at the trial, that his an- 
swers should have been read to him 
before he signed his name thereto, it 
being sufficient to prove that he was 
the witness who was sworn and ex- 
amined by the commissioner, and 
whose answers the commission and 
return purported to give. Ecker v. 
McAllister, 45 Md. 290. 


[e] Ex parte deposition of plain- 
tiff illegally taken by defendant, in 
which plaintiff estimated his damag- 
es in the pending action, is admissible 
with which to attack his testimony 
given at the trial. Galveston, etc., 
R. Co. v. Thompson, (Tex.Civ.App.) 
44 S.W. 8. 


68. Chalmers v. United Rys. of St. 
Louis, (Mo.App.) 131 S.W. 903. 


Impeachment by oral or written 
statement generally see supra § 1243. 


69. New York Life Ins. Co. v. Nea- 
sham, 250 BE. 787, 789, 163 C.C.A. 119 
fquot Cyc]; Clark yv. Gurley, 106 S.W. 
394, 48 Tex.Civ.App. 274. 


70. Peppers v. St. Louis-San Fran- 
cisco Ry. Co., 295 S.W. 757, 316 Mo. 
1104. 


71. Sinclair v. Columbia Telephone 
Co., (Mo.App.) 195 S.W. 558. See also 
McLaughlin v. Beyer, 61 So. 62, 181 
Ala. 427 (when defendant offered in- 
terrogatories propounded to an infant 
plaintiff in another suit to contradict 
her, the court properly excluded _ the 
answers, where defendant failed to 
comply with an offer of the court to 
allow the answer to one of the inter- 
rogatories to be introduced if, he 
would show that it was signed by 
plaintiff, and contradicted her present 
testimony). 


72. State v. Ruthkowski, 230 N.W. 
818, 180 Minn. 378. 


73. State v. Ruthkowski, supra. 
74. State v. Ruthkowski, supra. 
75. Parrish v. State, 36 So. 1012, 


139 Ala. 16. 

76. Becker v. ‘Cain, 80 N.W. 805, 8 
N.D. 615. 

77. Nye v. Merriam, 35 Vt. 438. 

78. Towa.—Reynolds v. Smith, 127 
N.W. 192, 148 Iowa 264. 


Kan.—State v. McGaffin, 13 P. 560, 
386 Kan. 315. 


N.C.—State v. McQueen, 
Lies 


Tex.—Galveston, H. & S. A. Ry. Co. 
v. Norton, 119 S.W. 702, 55 Tex.Civ. 
App. 478; Patterson y. State, (Cr.) 
60 S.W. 557. 


Vt.— Griffin v. Boston & M. R. R., 
89 A. 220, 87 Vt. 278. 


See also Sheffield Iron Corporation 
v. Dennis, 86 So. 467, 204 Ala. 530 (in 
an action for injuries to an employee 
claimed to have been hired by the em- 
ployer while under sixteen years of 
age, in violation of Code [1907] § 
1035, aS amended by Acts [1915] p 
193, an affidavit of the employee’s par- 
ents furnished the employer by the 
employee, at the time he was hired, 
stating that the employee was over 
sixteen years of age, amounted to a 
declaration by him contrary to his 
testimony, whether genuine or fabri- 
cated by the employee, and was ad- 
missible to impeach the employee’s 
bee nos, that he was under such 
age). 


46 N.C. 


79. U.S.—Goldsby v. U. S., 16 
Ct. 216, 160 'U.S. 70, 40 L.Ed. 348. 

Ala.—Jordan v. State, 142 So. 665, 
225 Ala. 350; Clewis v. State, 54 So. 
540, 171 Ala. 46; Farlow v. State, 61 
So. 474, 7 Ala.App. 137. 


Ark.—Louisiana & A. Ry. Co. v. 
pene, 2U SW. (20) 5165-181) Arik 

4, 

Cal.—Longuy y. La Société Fran- 
caise De Bienfaisance Mutuelle, 198 P. 
1011, 52 Cal.App. 370. 


Ky.—Hayden v. Com., 131 S.W. 521, 
140 Ky. 634. 


Md.—Myers v. State, 113 A. 87, 187 
Md. 482. 


Mass.—Commonwealth vy. 
121 N.E. 420, 231 Mass. 449. 


Mo.—Security Printing Co. v. Liv- 
erpool & London & Globe Ins. Co., 
(App.) 263 S.W. 454; Showen v. Met- 
ropolitan St.) Ry, Co. L777 wStiv. 791, 
191 Mo.App. 292. 


N.Y.—New York Guaranty, etc., Co. 


Ss. 


Peakes, 


v. Gleason, 78 N.Y. 603, 7 Abb.N.Cas. 


334 [rev 45 .N.Y:.Super. 613]; Gan- 
dolfo v. Appleton, 40 N.Y. 539. 
Okl.—Tucker y. Territory, 87 P. 


307, 17 Okl. 56. 


Or.—Bottom vy. Portland Electric 
Power Co., 9 P.(2d) 129, 139. Or. 209; 
State v. Ryan, 108 P. 1009, 56 Or. 524. 


S.C.—State v. Underwood, 120 S.E. 
719, 127 S.C. 1; State v. Wise, 12-S.E. 
556, 33 S.C. 582. . But see Wade ‘v. 
Southern Ry. Co., 71 S.E. 859, 89 S. 
C. 280 (in an action for death of a 
bridge watchman by being struck 
by a _ train which an past a block 
Signal set up against it, plaintiff 
proved that the agent in charge of 
the block ran out of his office as the 
train was passing, and signaled it to 
stop, but that defendant’s train mas- 
ter, who was on the rear platform, 
directed it to proceed. When the 
train master was on the stand, he was 
asked if, in the presence of T, the 
agent at the semaphore station, had 
not said to him that decedent would 
never have been killed if the train 
master had not taken the train into 
the block. It was held, that the train 
master having” denied the agent’s 
statement, evidence of T that the 
agent made such statement to the 
train master was not objectionable 
because the agent had not testified, 
or because the railroad company 
would not be bound by any statement 
of the train master). 


Tex.—Pullen v. State, 156 S.W. 935. 
70 Tex.Cr. 156; Poyner v. State, (Cr.) 
47 S.W. 977, 48 S.W. 516. 


Va.—Virginia-Carolina Chemical 
ne v. Knight, 56 S.E. 725, 106 Va. 674, 
78. 


Wash.—Singer v. Metz Co., 171 P. 
1032, 101 Wash. 67. 


But see Berkley v. Burlington 
Cadillac’ Col, 131 A.2 16) "99 Viti 227 
(in an action for breach of warran- 
ty in the sale of an automobile, 
where plaintiff took up a note giv- 
en for the balance due after com- 
mencement of foreclosure proceed- 
ings, and evidence was conflicting as 
to whether plaintiff had made com- 
plaint of the car prior to foreclosure, 
exclusion of letters between defend- 
ant’s agent and plaintiff’s attorney 
relative to taking up the note, as im- 
material, was prejudicial error, since 
they tended to support defendant’s 
claim and render plaintiff’s less prob- 
able, and further tended to impeach 
plaintiff's testimony with regard to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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replied to®® by him, cannot be shown, unless it is 
made at a time and under circumstances when it is 
proper for the witness to speak out and contradict the 
statement.*+ Thus a letter written by a person other 
than the‘witness and for which the witness is not re- 
sponsible in any way is not admissible for the purpose 
of contradicting such witness,*? although the writing 


WITNESSES 


it is correct.®°® 


may contain some alleged statements of the witness 


at variance with his testimony.*? 


witness on a subsequent trial.$* 


So an agreed state- 
ment of facts prepared by counsel on a former ap- 
peal is not admissible to contradict the evidence of a 
A witness cannot 
be discredited by a written statement, made by an- 
other, purporting to be a report of his oral declara- 


tions unless it appears that he furnished the infor- 


the transaction). 


[a] Thus (1) where a witness for 
the prosecution testified, on cross- 
examination, that he had made about 
the same statements on a former trial, 
and was then asked why he had told 
certain persons that he had been made 
to swear lies on that trial, and an- 
swered that he had not told them any 
such thing, a question if one of such 
persons did not say to him that he 
ought to be put in the penitentiary, 
and made to break rock the rest of 
his life, was properly excluded. State 
v. Wise, 12 S:E. 556, 33 SiC. 582. (2) 
In a personal injury action, refusal 
to admit testimony showing what 
Plaintiff’s attorney said after consul- 
tation about probability of recovery 
is not error, this not being a contra- 
dictory statement of the witness. 
Louisiana & A. Ry. Co. v. Muldrow, 
27 S.W.(2d) 516, 181 Ark. 674. (3) 
In an action against a hospital for 
the death of a child patient from 
burns alleged to have been received 
through neglect, the certificate of 
the hospital’s resident physician that 
the child died of pneumonia was not 
admissible to discredit testimony of 
the undertaker as to the condition of 
the child’s body from burns, on the 
ground that he, as well as the attend- 
ing physician, had signed such certifi- 
cate, required by law, for the under- 
taker merely certified to the inter- 
ment and place of burial, and not the 
cause of death. Longuy v. La Socié- 
té Francaise De Bienfaisance Mutuel- 
le, 198 P. 1011, 52 Cal.App. 370. (4) A 
witness in a criminal case cannot be 
impeached by what defendant’s fa- 
ther said to him as to defendant’s 
guilt. Poyner v. State, (Tex.Cr.) 47 
S.W: 977, 48 S.W.. 516. 


80. Reisig v. International Ry. Co., 
180 N.Y.S. 151, 190 Anp.Div. 262; State 
v. Ryan, 108 P. 1009, 56 Or. 524. 


[a] Thus, in an action against a 
street car company and a construc- 
tion company for a passenger’s inju- 
ries in a collision with the boom of a 
concrete mixer, where the motorman, 
testifying that his car was operat- 
ed with care and that the accident 
was caused by the swinging of the 
boom, was asked on cross-examina- 
tion whether or not his superior did 
not say, ‘“You must have been going 
like hell,’ to which he answered, 
“No,” it was improper and prejudi- 
cial to permit another witness to tes- 
tify that the motorman’s superior 
made the statement, there being no 
evidence that the motorman made 
any reply, or that the statement was 
made- under circumstances which 
would lead the motorman to reply, if 
the statement was not true. Reisig 
v. International Ry. Co., 180 N.Y.S. 
151, 190 App.Div. 262. 


81. Ala.—Alabama Great South- 


ern R. Co. v. Brooks, 33 So. 181, 135 
Ala. 401; Kirby v. State, 8 So. 110, 89 
Ala. 63. 

Colo.—Denver, etc., R. Co. v. Mitch- 
ell, 94 P. 289, 42 Colo. 43. 


Mich.—Thompson vy. Mecosta, 
N.W. 694, 141 Mich. 175. 


N.H.—Judd v. Claremont, 23 A. 427, 
66 N.H. 418. 


N.C State v. McQueen, 46 N.C. 


104 


17 


Tex.—Ft. Worth & D. C. Ry. Co. v. 
Yantis, (Civ.App.) 185 S.W. 969; Don- 
ahue’ v. State, 155 S.W.'250, 70 Tex. 
Cr 2 


[a] Illustration—Where, in an 
action against a railroad company 
for the death of a brakeman caused 
by being caught between two cars, 
the conductor testified in his direct 
examination that he had not ordered 
the brakeman to go between the cars 
at the time he was hurt, it was not 
error to require him to answer the 
question whether he remained silent 
when the brakeman told him after the 
accident that he (the brakeman) tried 
to couple the air brakes as the con- 
ductor had ordered him to do. Ala- 
bamsa. Great Southern R. Co. v. 
Brooks, 338 So. 181, 135 Ala. 401. 


82. Campbell v. Genshlea, 180 P. 
336, 180 Cal. 213; Ducharme v. Holy- 
oke St. Ry. Co., 89 N.E. 561, 203 Mass. 
384; Texas & P. Ry. Co. v. Spann, 
(Tex.Civ.App.) 173 S.W. 600. 


Letters tending to contradict wit- 
ness generally see supra § 1250. 


83. Campbell v. Genshlea, 180 P. 
336, 180 Cal. 213. 


{a] Thus a letter written to the 
witness’ brother by the witness’ 
mother was inadmissible on cross- 
examination of the witness, although 
it contained some alleged statements 
of the witness at variance with his 
testimony, such evidence being hear- 
say, and it not being shown that the 
witness was in any way responsible 
for it. Campbell vy. Genshlea, 180 P. 
336, 180 Cal. 213. 


84. Sinclair v. Stanley, 7 S.W. 511, 
4 Nap cnn WARES 


85. Peo. v. Morotti, 215 P. 719, 61 
Cal.App. 689; Hoffman v. New. York 
Hi gage BR: Cos) STUN TY. 25; 41) Am; 


[a] Thus, where, after plaintiff 
received the injuries for which he 
sued, he was taken to a station house 
with a witness, where a record was 
made of the accident, such record 
was not admissible to contradict him, 
in the absence of evidence that he 
furnished the information from 
which the record was made. Hoff- 
man v. New York Cent.. etc., R. Co., 
ST AN.Y: 25) 41. vAna. R337: 
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mation from which it was made,®* or unless he has 
been made acquainted with the contents of such 
statement, and directly or indirectly admitted that 
An electric company’s rules, which 
are not the expression of any of the witnesses, can- 
not be offered to contradict the testimony of such 
witnesses as experts.§7-°° 


[§ 1273] 5. Cross-Examination as to Inconsistent 
Statements*!-4°—a. In General. 
interrogated on cross-examination as to whether he 
made certain statements inconsistent with, or con- 
tradictory to, his testimony in chief,*+ as such a 
question tends directly to impeach the witness if an- 


A witness may be 


86. People v. Glaze, 72 P. 965, 139 
Cal. 154; Hoffman v. New York Cent., 
ete., Ri Co.,87 N.Y. 25, 41 Am.R.33T. 


_ 87-99. -Ischar v. West Texas Utili- 
Epes Co., (Tex.Civ.App.) 54 S.W.(2d) 


1-40. Cross-examination for im- 
peachment generally see supra §§ 
1084-1100. 


Laying foundation for proof of in- 


consistent statements see infra §§ 
1275-1297. 
41. U.S.—Toplitz v. Hedden, 13 S. 


Ct. 70, 146 U.S. 252, 36 L.Ed. 961; Cos- 
sack -v. U..S., 63 F.(2da) 511;. Order of 
United Commercial Travelers of 
America v. Tripp, 63 F.(2d) $7; Pull- 
man Co. v. Hall, 55 F.(2d) 139; Reed 
v. U. S., 51 F.(2d) 941; Central Sure- 
ty Co. v. Davidson, 46 F.(2d) 774; 
Marks v. F. W. Woolworth Co., 32 F. 
(2d) 145; Seebach v. U. S., 262 F. 885; 
U. S. v. Phelan, 252 F. 891... 


Ala.—Riley v. State, 96 So. 599, 209 
Ala. 505; Baker v. State, 95 So. 467, 
209 Ala. 142; Shelby Iron Co. v. Mor- 
row, 95 \So.; 370;/209 Ala. LG? oWi. ke 
Smith Lumber Co. v. McLain, 79 So. 
370, 202 Ala. 32; Qualls v. Qualls, 72 
So. 76, 196 Ala. 524; Illinois Cent. R. 
Co. v. Robinson, 66 So. 519, 189 Ala, 
523; Sun Ins. Office of London v. 
Mitchell, 65 So. 143, 186 Ala. 420; 
Tennison v. State, 62 So. 780, 183 Ala. 
1; Grasselli Chemical Co. v. Davis, 52 
So. 35, 166 Ala. 471; Pelham v. Chat- 
tahoochie Grocety Co., 47 So. 172, 156 
Ala. 500; Stodenmeyer v. Hart, 46 So. 
488, 155 Ala. 243; Morris v. State, 41 
So. 274, 146 Ala. 66; Birmingham R,, 
etc., Co. v. Mason, 39 So. 590, 144 Ala. 
387, 6 Ann.Cas. 929; Northern Ala- 
bama R. Co. v. Mansell, 36 So. 459, 138 
Ala. 548; Montgomery St. R. Co. v. 
Hastings, 35 So. 412, 138 Ala. 432; 
Smith v. State, 34 So. 396, 187 Ala. 22; 
Gilliland v. R. G. Dunn & Co., 34 So. 
25, 136 Ala. 327; Alabama Great 
Southern R. Co. v. Brooks, 33 So. 181, 
135 Ala. 401; Little v. Lichkoff, 12 So. 
429, 98 Ala. 321; Cavin v. State, (Apn.) 


140 So. 626; Merrill v. State. 115 So. 
701, 22 Ala.App. 350; McCullar v. 
State, 104 So. 436, 20 Ala. App. 585 


{cert den 104 So. 488, 213 Ala. 169]; 
Drummond v. State, 102 So. 723, 20 
Ala.App. 286 [cert den 102 So. 726, 
212 Ala. 410]; Thomas v. State, 96 
So. 182, 19 Ala.App. 187 [cert den 96 
So. 184, 209 Ala. 289]; Elis v. State, 
93 So. 334, 18 Ala.App. 544; Rogers v. 
Whittle, 74 So. 96, 15 Ala.Avp. 550; 
Humphries v. State, 56 So. 72, 2 Ala. 
App. 1; Sims v. State, 55 So. 1027, 1 
Ala.App. 240. 


Ariz.—Lawrence v. State, 240 P. 863, 
29 Ariz. 247 [reh den 241 P. 511, 29 
Ariz. 318 (cert den 46 S.Ct. 201, 269 
U.S. 585, 70 L.Ed. 425)]; McCann v. 
State, 182 P. 96, 20 Ariz. 489, 


Ark.—Zorub v. Missouri Pac. R. Co;, 
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31S: W.(2d) 421, 182 Ark. 232; Tullis 
v. State, 257 S.W. 380, 162 Ark. 116; 
Spights v. State, 244 S.W. 14, 155 Ark. 
102: Bims v. Collier, 62 S.W. 5938, 69 
Ark. 245. 


Cal.—People v. Scalamiero, 76 P. 
1098, 143 Cal. 343; People v. Howard, 
MOM eel LG = 143 Cal ae3l 6 PeOopless Vi. 
Walker, 73 P. 831, 140 Cal. 153; Peo- 
ple v. Fitzgerald, 70 P. 1014, 138 Cal. 
39; Schneider v. Market St. R. Co., 66 
P. 734, 134 Cal. 482; People v. Prather, 
Home aero meta Cal, O00; VWikOl  -V: 
Goodcell, 27 P. 419, 90 Cal. 622; Peo- 
ple v. French, 10 P. 378, 69 Cal. 169; 
People v. Robles, 29 Cal. 421; People 
v. Williams, 18 Cal. 187; People v. 
Lombard, (App.) 21 P.(2d) 955; Peo- 
ple v. Hovermale, 243 P. 878, 76 Cal. 
App. 91; People v. Vatek, 236 P. 163, 
71 Cal.App. 453; People v. Brady, 206 
Pi 668, 56 Cal.App. 777; People v. 
Peck, 185 P. 881, 43 Cal.App. 638; Peo- 
ple v. Rader, 141 P. 958, 24 Cal.App. 
477; People v. Romero, 107 P. 709, 
12 Cal.App. 466; People v. Rigby, 104 
P; 840,.11 Cal.App. 275; .Bowen. v. 
Sierra Lumber Co., 84 P. 1010, 3 Cal. 
App. 312. 

Colo.—Bolles v. O’Brien, 151 P. 450, 
59 Colo. 261; Cravens v. Bennett, 30 
P61, 17 Colo. 419: 


Conn.—Davidson vy. O’Connell, 158 
A. 207, 114 Conn. 116. 
Del.—State v. Dlugozima, 74 A. 


1086, 28 Del. 151; Chielinsky v. Hoop- 
es, ete., Co., 40 A. 1127, 15 Del. 273. 


D.C.—Schwartz v. U. S., 56 App.D.C. 
105, 10 F.(2d) 900; Grant v. U. S., 28 
App.D.C. 169. 


Fla.—Pollock v. Thomas, 58 So. 48, 
63 Fla. 251; Brown v. State, 35 So. 
82, 46 Fla. 159. 


Ill.—People v. Strand, 109 N.E. 274, 
268 Ill. 542; Belskis v. Dering Coal 
Co., 92 N.B. 575, 246 Ill. 62, 20 Ann.Cas. 
388 [rev 151 Ill.App. 85]; Momence 
Stone Co. v. Groves, 64 N.E. 335, 197 
Ill. 88 [aff 100 Il].App. 98]; General 
Exchange Ins. Corporation v. McRoy, 
268 Ill.App. 425; Kristel v. Michigan 
Cent. R. Co., 213 Ill.App. 518; People 
v. Goehringer, 196 Ill.App. 472; Mur- 
Tay, ve oywierner, 292 Til App: 5645 —=St. 
Louis Consol. Coal Co. v. Seniger, 79 
ee 456 [aff 53 N.E. 738, 179 Ill. 


Ind.—Tokacs v. State, 173 N.E. 453, 
202 Ind. 259; Crawfordsville Trust Co. 
v. Ramsey, 98 N.H. 177, 178 Ind. 258; 
Indianapolis & Cincinnati Traction Co. 
v. Wiles, 91 N.E. 161, 729, 174 Ind. 236; 
Hyland vy. Milner, 99 Ind. 308; Seller v. 
Jenkins, 97 Ind. 430; Pruitt v. Brock- 
man, 46 Ind. 56; Burdick vy. Hunt, 43 
Ind. 381; Gibson v. State, 9 Ind. 264; 
Louisville & Southern Indiana Trac- 
tion Co. v. Miller, 142 N.E. 410, 82 Ind. 
App. 344; Martz v. Cook, 56 N.E. 951, 
24 Ind.App. 432. 


Iowa.—McDonald v. Yellow Taxicab 
Co., 184 N.W. 291, 192 Iowa 1183; M. 
N. Clark & Co. v. Monson, 166 N.W. 
576, 183 Iowa 980; Brown v. Mostoller, 
149 N.W. 908, 167 Iowa 568; State v. 
Butler, 135 N.W. 628, 155 Iowa 204; 
State v. Matheson, 103 N.W. 137, 130 
Iowa 440, 114 Am.S.R. 427, 8 Ann.Cas. 
430; State v. Helm, 66 N.W. 751, 97 
Iowa 378; Robertson v. Craver, 55 N. 
W. 492, 88 Iowa 381; Hall v. Chicago, 
etc., R. Co., 51 N.W. 150, 84 Iowa 311; 
MecGowen v. Myers, 14 N.W. 788, 60 
Iowa 256. 


Kan.—Harmon v. Electric Theatre 
Cor, £92 P. 732, 107 Kan. 528: State v. 
Locmer, 184 P. 723, 105 Kan. 410; 
State v. Creager, 155 P. 29, 97 Kan. 
334; Southern Kansas R. Co. v. Mi- 
chaels, 30 P. 408, 49 Kan. 388; State 
v. Zimmerman, 42 P. 828, 3 Kan.App. 
172. 
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Ky.—Jones v. Commonwealth, 62 S. 
W.(2d) 56, 250 Ky. 217; Colker v. Con- 
necticut Fire Ins. Co., 7 S.W.(2d) 502, 
224 Ky. 837; Cincinnati, ete., R., Co. v. 
Rodes, 102 S.W. 321, 31 Ky.L. 430. 


La.—State v. Werner, 80 So. 596, 144 
La. 380, 6 A.U.R. 1601; State v. Pous- 
son, 63. So...902, 134 La. 279; State v. 
Bellard, 61 So. 537, 132 La. 491; State 
v. Delacourt, 36 So. 479, 112 La. 420; 
State v. Robinson, 29 So. 129, 52 La. 
Ann, 541. 


Me.—Call v. Pike, 68 Me. 217. 


Md.—S. J. Van Lill Co, v. Frederick 
City Packing Co., 141 A. 898, 155 Md. 
303; Ottenberg v. Ryan & Riley Co., 
99 A. 984, 130 Md. 38; Riggins y. 
State, 93 A. 437, 125 Md. 165, Ann.Cas. 
1916H 1117; Peterson v. State, 34 A. 
834, 83 Md. 194. 


Mass.—McGuire v. Pan-American 
Amusement Co., 97 N.B. 142, 211 Mass. 
22; Robinson v. Old Colony St. R. Co., 
76 N.E. 190, 189 Mass. 594; Riley v. 
Tolman, 63 N.E. 892, 181 Mass. 335; 
Whipple v. Rich, 63 N.E. 5, 180 Mass. 
a7; Hathaway v. Crocker, 7 Metce. 
262. 


Mich.—People v. Hurwich, 243 N.W. 
230, 259 Mich. 361; Gogush v. Hoeft, 
171 N.W. 437, 175 N.W. 170, 208 Mich. 
147; Corneli vv. ‘Fidler, 160 N.W. 840, 
194 Mich. 509; Weeks v. Hutchinson, 
97 N.W. 695, 185 Mich. 160; People v. 
Jensen, 33 _N.W. 811, 66 Mich. 711; 
Dalton’s Appeal, 26 N.W. 539, 59 Mich. 


352. 


Minn.—George Gorton Machine Co. 
v. Grignon, 163 N.W. 748, 137 Minn. 
378; Brace v. St. Paul City R. Co., 91 
N.W. 1099, 87 Minn. 292; Hoy v. Chi- 
cago, etc., R. Co., 48 N.W. 1117, 46 
Minn. 269. 


Miss,—Cody v. State, 148 So. 627; 
Wilkinson y. State, 108 So. 711, 148 
Miss. 324, 46 A.L.R. 8/95; Goode v. 
Linecum & Nash, 2 Miss. 281. 


Mo.—State v. Ancell, 62 S.W.(2d) 
443; Bright v. Wheelock, 20 S.W.(2d) 
684, 323 Mo. 840, 66 A.L.R. 263; State 
v. Baker, 300 S.W. 699, 318 Mo. 542; 
State v. Welch, 278 S.W. 755, 311 Mo. 
476; Schloemer vy. St. Louis Transit 
Co., 102 S.W. 565, 204 Mo. 99; State v. 
Wertz, 90 S.W. 838, 191 Mo. 569; State 
v. Kennade, 26 S.W. 347, 121 Mo. 405; 
State v. Avery, 21 S.W. 193, 113 Mo. 
475; White v. Missouri Motors Dis- 
tributing Co., 47 S.W.(2d) 245, 226 Mo. 
App. 453; George C. Porter Motor Cor- 
poration v. U. S. Casualty Co., (App.) 
18 S.W.(2d) 133; Dillon v. Weinberg, 
260 S.W. 809, 214 Mo.App. 223; Luzzad- 
der v. McCall, (App.) 198 S.W. 1144; 
Paris v. Waddell, 123 S.W. 79, 139 Mo. 
App. 288; Alkire Grocer Co. v. Tagart, 
78 Mo.App. 166. 


Mont.—State v. Broadbent, 71 P. 1, 
27 Mont. 342;) State vy. Hurst, 59 P. 
911, 28 Mont. 484. 


Neb.—Severa v. Village of Battle 
Creek, 129 N.W. 186, 88 Neb. 127; 
Palmer v. Burleigh, 93 N.W. 1049, 68 
Neb. 24; Fremont Butter, etc., Co. v. 
Peters, 63 N.W. 791, 45 Neb. 356. 


N.H.—Doyle‘v. Lacroix, 157 A. 75, 
35 IN.E,, (2/47. 


N.J.—Sperbeck v. Camden, ete., R. 
Co., 64 A. 1012; Rhodehouse v. Di- 
rector General of Railroads, 111 A. 
662, 95 N.J.Law 355; State v. Dichter, 
112 A. 413, 95 N.J.Law 203; Moloney 
v. Public Service Ry. Co., 106 A. 376, 
92 N.J.Law 539; State v. Bloom, 99 A. 
125, 89 N.J.Law 418; State v. Foster, 
97 A. 787, 89 N.J.Law 45; Sansevere v. 
Sonzogni, 147 A. 585, 7 N.J.Misc. 927. 


N.Y.—People v. Friedman, 98 N.E. 
471, 205 N.Y. 161, 45 L.R.A.N.S. 55; 
People v. Brown, 96 N.E. 367, 203 N.Y. 
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44, Ann.Cas.1913A 732; People v. 
Werner, 66 N.E. 667, 174 N.Y. 132; 
Squier v. Hanover F. Ins. Co., 57 N.E. 
O37 ar lG2 BINS Oe iit Clee AO Sein map aos: 
Beuerlien v. O’Leary, 43 N.E. 417, 149 
N.Y. 33; Mayer v. People, 80 N.Y. 364; 
Wyckoff v. Queens County erry Co., 
52 N.Y. 32, 11 Am.R. 650; Zimmer- 
man v. Ullmann, 160 N.Y.S: 81. 173 
App.Div. 650; People v. Camoroto, 117 
N.Y.S. (655, 1383 App Div. 26; 23) Nave 
Cr. 504; Burke v. Borden’s Con- 
densed Milk Co., 90 N.Y.S. 527, 98 App. 
Div. 219; Brunnemer v. Cook, etc., 
Co., 85 XN.Y.S. 954, 89 App.Div. 406 
[mod 73 N.E. 19, 180 N.Y. 188]; Schil- 
ling v. Smith, 78 N.Y.S. 586, 76 App. 
Div. 464, 12 N.Y.Ann.Cas. 99; Troy 
Nat. Bank v. Scriven, 18 N.Y.S. 277, 
63 Hun 375; People vy. Thornton, 46 
Hun 643; Clark ¥. St. James’ Church 
Soc., 21 Hun 95;,In re Board of Wa- 
ter Supply of City of New York, 130 
N.Y.S.997, 73 Mise. 231; McKiernan 
Vv. Hall, 121 N.Y-S: 875 (65 Silises 133; 
Schuster v. Ganzenmuller, 40 N.Y.S. 
1116, 18 Mise. 16; Patterson Gas Gov- 
ernor Co. v. Lichtenstein Bros. Co., 
29 N.Y.S. 279, 9 Mise. 126; Durfee v. 
Knowles, 2 N.Y.S. 466; Plyer v. Ger- 
man-American Ins. Co., 1 N.Y.S. 395 
[rev on other grounds 24 N.E. 929, 121 
N.Y. 689, 3 Silv.App. 46]. 


N.C.—In re Staub’s Will, 90 S.E. 
119, 172 N.C...138;., State. wv. Dove, 72 
S.E.. 792,156 N.C. .653;,, Shuford -v; 
Cook, 85 S.E. 142, 169 N.C. 52; Blake 
v. Broughton, 12 S.E. 127, 107 N.C. 220. 
Contra State v. Simpson, 9 N.C. 580 
(holding that a witness on a trial can- 
not be asked if he has not in conver- 
sation stated the facts of the case 
otherwise than he does now upon the 
stand). 


N.D.—Bryngelson Vv. Farmers’ 
Grain Co., 210 N.W. 19, 54 N.D. 5433 
Remington v. GeisWer, 152 N.W. 661, 
30 N.D. 346; Taugher v. Northern Pac. 
Ry COP EZGON GW. 14 WisptcrdauiN. an bade 


Ohio.—Babbitt v. Say, 165 N.E. 721, 
120 OhioSt. 177; Simpson v. Newing- 
er, 162 N.H. 439, 28 OhioApp. 133. 


Okl.—Texas Co. v. Yell, 261 P. 549, 
128 Okl. 102; Colley v. Sapp, 142 P. 
989, 1193, 44. Okl. 16; Buck -v.. State, 
182 P. 913,-16 Okl.Cr. 356. 


Or.—Ritchie v. Pittman, 24 P.(2d) 
328; State v. McCarroll, 261 P. 411, 
123 Or. 173; State v. McKiel, 259 P. 
917, 122 Or. 504; Western Warehouse 
Co. v. New Amsterdam Casualty Co., 
167 P. 572, 85 Or. 597; State v. Coss, 
100. Pi 1935, 53.Or, 462. 


Pa.—Commonwealth v. Varano, 102 
A. 131, 258 Pa. 442; Commonwealth v. 
De Masi, 83 A. 430, 234 Pa. 570, Ann. 
Cas.1918C, 1338; Com. Pven Raced, ws 
A. 1067, 225 Pa. 113, 1838 Am.S.R. 872; 
Com. v. Mosier, 19 A. 943, 185 Pa. 221; 
Baker v. Moore, 29 Pa.Super. 301; 
Thomas v. Butler, 16 Pa.Super. 268; 
Jacoby v. North British, ete., Ins. Co., 
10 Pa.Super. 366. 


R.I.—Roy v. United Electric Rys. 
Co., 159 A.-637, 52 R.I. 173; Boudreau 
v. Hand Brewing Co., 103 A. 712. 


S.D.—Behseleck v. Andrus, 244 N. 
W. 268; Johnson vy. Ebensen, 160 N.W. 
$47, 38 :S.D. Ths , Davis: veiCs & oJ. 
Michel Brewing Co., 140 N.W. 694, 31 
S.D. 284. 


Tex.—McFarlim v. State, 41 Tex. 23; 
Clay v. Richardson, (Civ.App.) 9 S.W. 
(2d) 413; Corpus Christi Ry. & Light 
Co. v. Baxter (Civ.App.) 217 S.W. 187; 
Wichita Falls Motor Co. v. Meade, 
(Civ.App.) 203 S.W. 71; Pecos & N. 
T. Ry. Co. v. McMeans, (Civ.App.) 188 
S.W. 692; Texas Traction Co. v. Mor- 
row, (Civ.App.) 145 S.W. 1069; Free- 
man v. Vetter, 130 S.W. 190, 61 Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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swered in the affirmative ;4? and further, these ques- 
tions may be either for the purpose of testing the 
credibility and memory of the witness,** or for the 
purpose of laying a foundation for showing such 


Civ.App. 569; Smith v. State, 48 S.W. 
(2d) 646, 120 Tex.Cr. 34; Bae ha 
State, (Cr.) 29 S.W.(2d) 787; Burnett 
v. State, 7 S.W.(2d) 548, 110 Mex /Cr. 


186; McNeely v. State, 294 S.W. 566 
106 Tex.Cr. 605; Smith v. State, 288 
S.W. 458, 105 Tex.Cr. 327; Austin v. 


State, 254 S.W. 795, 95 Tex.Cr. 417; 
Banks v. State, 254 S.W. 962, 95 Tex. 
Cr. 384; Cassel v. State, 249 S.W. 1079, 
94 Tex.Cr. 23; Lowe v. State, 226 S. 
W. 674, 8§ Tex.Cr. 316; Bell v. State, 
224 S.W. 1108, 88 Tex.Cr. 64; Taylor 
v. State, 221 S.W. 611, 87 Tex.Cr. 330; 
Houseton v. State, 204 S.W. 1007, 83 
Tex.Cr. 453; Zarafonetis v. State,.198 
S.W. 938, 82 Tex.Cr. 120; Williams v. 
State, 182) S.W. 335, 78 Tex.Cr. 647; 
Mitchell v. State, 179 S.W. 116, 77 Tex. 
Cr. 404; Wade v. State, 171 S.W. 713, 
75 Tex.Cr. 531; Taylor v. State, 167 
S.W. 56, 74 Tex.Cr. 3; Swanney v. 
State, 146 S.W. 548, 66 Tex.Cr. 293; 
Lane v. State, 129 S.W. 353, 59 Tex.Cr. 
595: Keeton v. State, 128 S.W. 404, 
59 Tex.Cr. 316; Green v. State, 110 S. 
W. 925, 58 Tex.Cr. 473; Jeter v. State, 


106 S.W. 371, 52 Tex.Cr. 212; Hood 
ve State, (Cri) 101: S.W...229;. McIn- 
tyre v. State, 94 S.W. 1048, 50 Tex. 


Cr. 83; Randell v. State, 90 S.W. 1012, 
49 Tex.Cr. 261: Jenkins v. State, 75 
‘SaWiy Ol ay £45 | TexiCr 11735, Cordell: v: 
Diate. (Cra), (4 -SeW.nsa 1; (Miller. vy, 
State, (Cr.) 72 S.W. 996: Merritt v. 
State, 50 S.W. 384, 40 Tex.Cr. 359; 
Davis v. State, 38 S.W. 174, 36 Tex.Cr. 
548. 


Utah.—Brideman vy. Winsness, 98 P. 
186, 34 Utah 383. 


Vt.—State v. Watson, 134 A. 585, 99 


APE et Mears v. Daniels, 78 A. 737, 
84 Vt. 

at ae v. Milwaukee, etc., Ry. 
Co., 39 N.W. 532, 72 Wis. 331; Selsby 


v. Redlon, 19 Wis. 17. 


Wyo.—Horn v. State, 73 P. 705, 12 
Wyo. 80. 


[a] Correboration by other wit- 
nesses does not cure the error of re- 
fusing to allow the witness to be in- 
terrogated as to statements contra- 
dictory to his testimony. People v. 
Robles, 29 Cal. 421. 


Ib] Prejudice to codefendant.— 
Where two are being tried together, 
one of them, while testifying, may be 
cross-examined, for the purpose of 
impeachment, as to an inconsistent 
statement made by him, although he 
may have therein mentioned his co- 
defendant, who had not asked for a 
severance, especially where the judge 
charges that the jury must disregard 
all reference made to the other de- 


fendant. State v. Werner, 80 So. 596, 
144 La. 380, 6 A.L.R. 1601. 
[c] Written inccnsistent state. 


ment.—It is proper on cross-examina- 
tion to inquire of the witness whether 
or not he made a prior written state- 
ment inconsistent with his testimony 


in the present cause. Reed v. U. S,, 
ot (2d) 9413) Shelby. Iron Co. v. 
Morrow, 95 So. 370, 209 Ala. 116; 


Schwartz vo. S556 App.Dic. 105,106 
F.(2d) 900; Owens v. Guerney, 241 
T)1.App. 477; George Gorton Machine 
Co. v. Grignon, 163 N.W. 748, 137 
Minn. 378; State v. Ritz, 211 P. 298; 
65 Mont. 180; State v. Larsen, 144 A. 
875, 105 N.J.Law 266; State v. Arch- 
er, 255: PP.) 396; 532) IN-M. "319% In ore 
Board of Water Supply of City of New 
York; 130 N.Y.S, 997, 73 Misc. 231; 
Babbitt v. Say, 165 N.E. 721, 120 Ohio 
St. 177; Commonwealth v. Carelli, 127 


WITNESSES 


A, 305, 281 Pa. 602; Commonwealth 
v. De Masi, 83 A. 430, 234 Pa. 570; 
Ann.Cas.1913C 1388; Townsend v. 
Gemehl, 62 Pa.Super. 110; Boudreau 
v. Hand Brewing Co., (R.I.) 103 A. 
712; McGuffey v. State, 296 S.W. 552, 
10%, Nex.Cr., 3655. Watts vy. State, 171 
Soi 20en lo cles. Cr, Sse 


[d] Statutory exceptions.—(1) A 
statute providing that no tax state- 
ment made by a taxpayer shall be 
used for any other purpose except the 
making of an assessment for taxes, 
or enforcing the provisions of the act 
in regard to taxes, is violated where, 
in an action involving the question of 
a fraudulent conveyance, a witness, 
who has testified to the value of the 
property, is on _  cross-examination 
shown a tax statement made by him, 
and required to testify what value he 
then placed on the property, such val- 
ue being much less than that testified 
to by him on direct examination, and 
the effect being to discredit him. Wil- 
liams v. Brown, 100 N.W. 786, 1387 
Mich. 569. (2) In prosecution for 
having carnal knowledge of one un- 
der eighteen years of age, refusal to 
permit defendant to cross- examine the 
prosecutrix as to alleged conflicting 
statements previously made by her in 
juvenile court was held not error, in 
view of a statute, declaring that tes- 
timony so given should not be used 
against her. State v. Cox, (Mo.) 263 
S.W. 21 


42. De Yampert v. State, 36 So. 
772, 139 Ala. 53; Fries v. Brugler, 12 
N.J.Law 79, 21 Am.D. 52. 


43. Cross-examination to test 
pe Ory and credibility see infra § 


44. Ala.—De Yampert v. State, 36 
So. 772, 139 Ala. 53; England v. State, 
8 So. 146, 89 Ala. 76; Moore v. Jones, 
13 Ala. 296; Swindle v. State, 109 So. 
369, 21 Ala.App. 462. 


Ariz.—Tamborino v. Territory, 62 P. 
693, 7 Ariz. 194, 64 P. 492, 7 Ariz. 246. 


Ark.—Thompson v. Special School 
Dist. of Paragould, 158 S.W. 963, 109 
Ark. 51; Milan vy. State, 24 Ark. 346. 


Cal.—Linforth v. San Francisco 

Gas & Electric Co., 103 P. 320, 156 Cal. 
58, 19 Ann.Cas. 1230; People v. Vatek, 
236 P. 163, 71 Cal. App. 453. 


Ga.—Whitaker vy. State, 3 S.E. 403, 
cae? 87; Biggers v. King, 54 Ga. 
369. 


Tll.—Belskis vy. Dering Coal Co., 92 
N.E. 575, 246 Ill. 62, 20 Ann.Cas. 388. 


aa Saas v. Reeves, 62 Ind. 
334. 
Iowa.—State v. Peffers, 46 N.W. 


662, 80 Iowa 580; State v. Wright, 37 
pei 522; Ross v. Hayne, 3 Greene 


Ky.—Owensboro City R. Co. v. Al- 
len, 108: S..W. 357, 32 Ky.L. 1353; Har- 
a vy. Com:, 74 S.W. 1044, 25 Ky.L. 


Mich.—People v. McArron, 79 N. 
W. 944, 121 Mich. 1; Kent v. Cole, 
48 N.W. 168, 84 Mich. 579. 


Minn.—State v. Callahan, 110 N.W. 
Ag? 100 Minn. 68. 


100 Miss. 185. 


Mo.—State-v. Blitz, 71 S.W. 1027, 
171 Mo. 5380; Hamilton v. Rich Hill 
Coal Min. Co., 18 S.W. 977, 108 Mo. 
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statement by other evidence if the witness denies 
having made it.*4 
witness as to sworn testimony given by him in refer- 
ence to the same matter on a former occasion,*® as, 


It is permissible to interrogate a 


364; State v. West, 8 S.W. 354, 95 Mo. 
Th) 

N.H.—Doyle vy. Lacroix, 157 A. 75, 
85 N.H. 247. 


N.J.—Fries v. Brugler, 12 N.J.Law 
TiS Va RONG open Dye tay 


N.Y.—Woodrick v. Woodrick, 
FSO, Lak INRYoAD te 


N.C.—Pate v. Tar Heel Steamboat 
Co., 62 S.H. 614, 148 N.C. 571. 


Or.—Smitson vy. Southern Pac. Co., 
60 P. 907, 37 Or. 74. 


Tenn.—-J ones Vv. 
AHumphr. 428. 


Tex.—Grace v. State, 234 S.W. 541, 
JOC Pex. Crensaor Taylor v. State, 921 
SEA. Coalal, Tex.Cr. 3130; Young Vv. 
State, 113 S.W. 276, 54 Tex.Cr. ANI 
Cogdeéll v. State, (Cr.) 74 S.W. 311. 


Utah.—State vy. Benson, 148 P. 445, 
46 Utah 74. 


WN oan v. 
Co., 6 W.Va. 496. 


Wis. —Lowe v. State, 96 N.W. 417, 
118 Wis. 641. 


Necessity for, and method of, lay- 
ing foundation see infra §§ 1275-1297. 


45. Ala.—Hixon v. State, 134 So. 
458, 223 Ala. 10 [rev 134 So. 458, 24 
Ata.App. 280]; Lester v. Jacobs, 103 
So. 682, 212 Ala. 614; Thomas v. State, 
90 So. 295, 206 Ala. 416; Portsmouth 
Cotton Oil Refining Corp. v. Madrid 
Cotton Oil Co., 77 So. 8, 200 Ala. 634; 
Grasselli Chemical Co. v. Davis, 52 So. 
35, 166 Ala. 471; Riley v. State, 111 
So. 649, 21 Ala.App. 655; Swindle v. 
State, 109 So. 369, 21 Ala.App. 462; 
es v. State, 88 So. 340, 18 Ala.App. 


36 N 


Jennings, 10 


‘Franklin Ins. 


Ark.—Bright v. State, 294 S.W. 390, 
173 Ark. 1054; Lane v. State, 283 S.W. 
353, 171 Ark. 180. . 


Cal.—People v. Lee Ah Chuck, 6 P. 
859, 66 Cal. 662; People v. Williams, 
184 P. 498, 43 Gal. App. 60. 


Colo.—Bolles y. O’Brien, 151 P. 450, 
59 Colo. 261. 


Ga.—Wilkerson v. State, 73 Ga. 799; 
Fountain v. State, 67 S.E. 218, 7 Ga. 
App, 559. 


Ill.— People v. Rongetti, 170 N.E. 
14, 338 Ill. 56; People v. Munday, 127 
N.E. 364, 293 Ill. 191 [cert den 41 S. 
Ct: 185),254. UES! (638) 65 ibd’ 454g" 
People v. Strand, 109 N.E. 274, 268 Ill. 
542; Belskis v. Dering Coal Co., 92 
N.E. 575, 246 Ill. 62, 20 Ann.Cas. 888 
[rev 151 Ill.App. 85]; People v. Pat- 
rick, (115 "N.E. 390, 227 Tle 2205 —See 
People vy. Shapiro, 207 Ill.App. 130. 


Iowa.—Judd v. Rudolph, 222 N.w. 
416, 207 Iowa 113, 62 A.L.R. 1174; 
State v. Butler, 135 N.W. 628, 155 
lowa 204; State v: Peffers, 46 N.W. 
662, 80 Iowa 580; Wacha v. Brown, 
43 N.W. 269, 78 Iowa 432. 


Kan.—Harmon v. Electric Theatre 
Cos 192)P. 132,. 10”) Kany bes sstate 
v. Creager, 155 P. 29, 97 Kan. 334; 
State v. Spidle, 22: P. 620, 42 Kan. 441; 
State v. Baldwin, 12. 318, 36 Kan. 1 
[error dism 9 S.Ct. 192, 129 U.S. 52, 
32 L.Ed. 640]. 


Md.—Rickards v. State, 98 A. 525, 
129 Md. 184. 


Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.E. 235, 267 
Mass. 501; Commonwealth v. Homer, 
127 N.E. B17, 235 Mass. 526. 
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for example, his testimony at the inquest,*® before 
the grand jury,‘? at the preliminary hearing,**® in an 
inferior court,*® on a prior trial of the same cause,°° 
or in a distinet action or prosecution.®+ In hke man- 
ner the witness may be interrogated as to prior in- 
consistent statements he has made in judicial docu- 
ments or pleadings,®? although it has been held that 
prior inconsistent statements in the declaration in the 
witness’ suit against the same defendant may not be 


Mich.—People v. Poole, 123 N.W. 
1093, 159 Mich. 350; Graham v. Myers, 
34 N.W. 710, 67 Mich. 277; Battishill 
v. Humphreys, 38 N.W. 581, 64 Mich. 
514; Beaubien v. Cicotte, 12 Mich. 459. 


Miss.—Crane v. State, 128 So. 579, 
157 Miss. 548; Maxey v. State, 106 So. 
353, 140 Miss. 570; Clark v. State, 66 
So. 977, 108 Miss. 485. 


Mo.—State v. Steele, 126 S.W. 406, 
226 Mo. 583. 


N.J.—State v. Silverman, 126 A. 618, 
100 N.J.Law 249. 


N.Y.—New York Guaranty, etc., Co. 
v. Gleason, 78 N.Y. 503, 7 Abb.N.Cas. 
334; McCabe v. Brayton, 38 N.Y. 196, 
6 Transcr.App. 227. 


N.C.—Shuford v. Cook, 85 S.E. 142, 
169 N.C. 52; State v. McKenzie, 81 S. 
E. 301, 166 N.C. 290. 


Or.—State v. Rathie, 199 P. 169, 200 
BPrsg0 HOLT Or. 339. 


Pa.—Commonwealth vy. Mosier, 19 
A. 943, 185 Pa. 221; Zebley v. Storey, 
12 A. 569, 117 Pa. 478. 


R.I.—Roy v. United Electric Rys. 
Co., 159 A. 637, 52 R.I. 1738; Gibbons 
v. Rhode Island Co., 91 A. 9, 37 R.I. 
89. 


S.c.—State v. Merriman, 12 S.E. 
619, 34 S.C. 16. 
Tex.—Schroeder  v. Rosenbaum, 


(Civ.App.) 21 S.W.(2d) 694; Hargrove 
vy. Ft. Worth Elevators Co., (Civ.App.) 
262 S.W. 868 [rev on other grounds 
(Commn.App.) 276 S.W. 426]; Inter- 
national & G. N. Ry. Co. v. Landa & 
Storey, (Civ.App.) 183 S.W. 384; Tex- 
as Traction Co. v. Morrow, (Civ.App.) 
145 S.W. 1069; Kennison v. State, 283 
S.W. 813, 104 Tex.Cr. 391; Wilson v. 
State, 280 S.W. 213, 103 Tex.Cr. ‘171; 
Brent v. State, 252 S.W. 500, 95 Tex. 
Cr. 14; Rodgers v. State, 236 S.W. 748, 
91 Tex.Cr. 38; Lowe v. State, 226 S. 
W. 674, 88 Tex.Cr. 316; Gray v. State, 
224 S.W. 518, 88 Tex.Cr. 1; Watts v. 
State, 1:71) S.-W. 202, 75 Tex.Cr.. 330; 
Barbee v. State, 124 S.W. 961, 58 Tex. 
@rsn129: 


Va.—Thaniel v. Commonwealth, 111 
SH. 259, 132° Va. 795. 


W.Va.—State v. Cook, 72 S.E. 1025, 
69 W.Va. 717. 


Wis.—Waterman v. Chicago, etc., R. 
Co., 52 N.W. 247, 1136, 82 Wis. 613. 


Sask.—Rex v. Francis & Barber, 
1929] 3 Dom.L.R. 5938. 


46. Ill.—People v. Rongetti, 170 N. 
BH. 14, 338 Ill. 56; _Belskis v. Dering 
Coal Co., 92 N.E. 575, 246 Tl. 62, 20 


Ann.Cas. 388 [rev 151 Ill.App. 85]. 


Md.—Rickards v. State, 98 A, 525, 
129 Md. 184. 


N.C.—State v. McKenzie, 81 S.H. 301, 
166 N.C. 290. 

S.c.—-State v. Merriman, 12 S.E 
619, 34 S.C. 16 [aff 13 S.E. 328, 34 S.C. 
576]. 

Va.—Thaniel v. Commonwealth, 117 
SiB. 259, 132 Va. 795. 


WITNESSES 


consistency.®° 


tion.®* 


47. Ala.—Riley v. State, 111 So. 
649, 21 Ala.App. 655 [rev on other 
grounds 114 So. 12, 216 Ala. 536]. 


Ark.—Bright y. State, 294 S.W..390, 
173 Ark. 1054. 


Mass.—Commonwealth  v. 
127 N.B. 517, 235 Mass. 526. 


Miss.—Maxey v. State, 106 So. 353, 
140 Miss. 570; Clark v. State, 66 So. 
977, 108 Miss. 485. 


N.J.—State v. Silverman, 126 A. 618, 
100 N.J.Law 249. 


Or.—State v. Rathie, 199 P. 169, 200 
OO Ole Ormo ae. 


Tex.—Kennison v. State, 283 S.W. 
813, 104 TexsGr.8913 Wilson v. State, 
280 S.W. 213, 103 Tex.Cr. 171; Rodgers 
v. State, 236 S.W.. 748, 91 Tex.Cr. 38; 
Lowe v. State, 226 S.W. 674, 88 Tex. 
Cr. 316; Watts vy. State, 171 S.W. 202, 
75, Dex.Cr. 380. 


48. Swindle v. State, 109 So. 369, 
21 Ala.App. 462; People v. Williams, 
184 P. 498, 48 Cal.App. 60; People v. 
Strand, 109 N.E. 274, 268 Ill. 542; 
People v. Patrick, 115 N.E. 390, 227 
Ill. 210; People v. Poole, 123 N.W. 
1093, 159 Mich. 350, 134 Am.S.R. 722. 
ee People v. Shapiro, 207 Ill.App. 


49. Hixon v. State, 134 So. 458, 223 
Ala. 10 [rev 134 So. 458, 24 Ala.App. 
280]; State v. Creager, 155 P. 29, 97 
Kan. 334. 


50. Ala.—Lester v. Jacobs, 103 So. 
682, 212 Ala. 614; Portsmouth Cotton 
Oil Refining Corp. v. Madrid Cotton 
Oil Co., 77 So. 8, 200 Ala. 634. 


Tll._—_-People v. Munday, 127 N.E. 
364, 298 Ill. 191 [cert den 41 S.Ct. 13, 
254. U.S. 638, 65 L.Ed. 451]. 


Iowa.—State v. Butler, 135 N.W. 
628, 155 Iowa 204. 


Mass.—Guinan v. Famous Players- 
Lasky Corporation, 167 N.H. 235, 267 
Mass. 501. 


Minn.—Wommer v. Segelbaum, 
N.W. 952, 78 Minn. 182. 


Miss.—Crane vy. State, 128 So. 579, 
157 Miss. 548. 


N.C.—Shuford v. Cook, 85 S.B. 142, 
HES" INJC! 512: 


Tex.—Texas Traction Co. v. Mor- 
row, (Civ.App.) 145 S.W. 1069; Brent 
Vv. State, 252.S.W. 500, 95 Tex.Cr. 14. 


Vt.—Chase v. Hoosac Tunnel & W. 
R. Co., 81 A. 236, 85 Vt. 60. 


W.Va.—State v. Cook, 72 S.H. 1025, 
69 W.Va. 717. 


fa] Exclusion of question whether 
witness testified at former trial of the 
case is not error sufficiently serious 
to call for a reversal. Chase v. Senn, 
13 N.Y.S. 266, 267 (where it was said: 
“Plaintiff's right to contradict the 
witness by his own testimony was not 
taken away from him, and the ques- 
tion of his right to contradict defend- 
ant’s testimony on this trial by show- 
ing that he had sworn differently on a 
former trial was not presented by his 
exception to this ruling’’). 


Homer, 
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inquired into where the declaration was not writ- 
ten or signed by the witness.®* 
that the prior inconsistent or contradictory state- 
ments be admissible in evidence in order that they 
may be subjected to inquiry ;°* however, prior illegal 
testimony cannot be invoked to point out an in- 


It is not necessary 


[§ 1274] b. Mode and Extent of Cross-Examina- 
The mode and extent of the cross-examina- 


~ 


[b] Witness is not bound to an- 
swer as to how he testified on a for- 
mer trial, relative to the matters in 
question, if he objects to the inquiry. 
Mitchell vy. Hinman, 8 Wend. (N.Y.) 
667. 


51. Cal.—Scheerer v. Goodwin, 57 
P. 789,7125. Cal: P54: 


Ill.— Wolf v. People’s Bank, 255 Ill. 
App. 127. 


Iowa.—Judd v. Rudolph, 222 N.W. 
416, 207 Iowa 113, 62 A.L.R. 1174. 


R.I.—Roy v. United Electric Rys. 
Co., 159 A. 637, 52 RI. 178. 


Tex.—Hargrove v. Fort Worth Ele- 
vators Co., (Civ.App.) 262 S.W.. 868 
[rev_on other grounds (Commn.App.) 
276 S.W. 426]; International & G. N. 
Ry. Co. v. Landa & Storey, (Civ.App.) 
183 S.W. 384. 


52. See cases infra this note. 


[a] Tllustrations.—(1) Affidavit or 
deposition. McLeod v. State, 92 So. 
828, 130 Miss. 88; State v. McKenzie, 
81 S.E. 301, 166 N.C. 290. (2) Plead- 
ings in civil proceedings. Salvo vy. 
Market St. Ry. Co., 2 P.(2d) 585, 116 
Cal.App. 339; Cornwell v. Mulcahy, 
217 P. 568, 62 Cal.AXop. 658; State v. 
Brennan, 169 N.W. 744, 185 Iowa 73; 
Harmon v. Electric Theatre Co., 192 
P. 732, 107 Kan. 528; QLoewinger v. 
Winternitz, 204 N.Y.S. 825, 123 Misc. 
166. See Hawk v. Farmers’ Serum 
Co., 202 IllApp. 616. (3) Criminal 
plea of guilty. People v. Steinmetz, 
148 N.B..597, 240 N.Y. 411; Com. v. 
Mosier, 19 A. 943, 135 Pa. 221. 


53. . Taylor v. Alton & HE. R. Co., 
258 Ill.App. 298; Wendzinski v. Madi- 
son Coal Corp., 118 N.E. 435, 282 Ill. 
32 [rev 203 Ill.App. 1]. 


54 Morris v. State, 126 So. 612, 
23 Ala.App. 448; Pippin v. State, 123 
So. 288, 23 Ala.App. 232; Heavrin v. 
State, 244 S.W. 520, 92 Tex.Cr. 451. 


[a] Out of defendant’s hearing.— 
It is no ground for objection to cross- 
examination that the prior inconsist- 
ent statements were made out of de- 
fendant’s presence and hearing. Pip- 
nin v. State, 123 So. 288, 23 Ala.App. 
232; Heavrin v. State, 244 S.W. 520, 
O20 TexCr. 425i. 


Collateral, irrelevant and immate- 
rial matters excluded see infra § 1274. 


Necessity for introduction of prior 
written statements see infra § 1274. 


55. Mitchum v. State, 11 Ga. 615. 
56. Cross-references: 


Conclusiveness of denial of statement 
where denial elicited on improper 
cross-examinati see infra § 1299. 


Cross-examination as to: 


Acts or conduct inconsistent with 
testimony see supra § 1020. 


Omission to speak where silence is 
inconsistent with present testi- 
mony see supra § 1020. 


Mode of cross-exemination generally 
see Supra §§ 835-850. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


et eae ee 


§ 1274] 


tion of a witness as to his statements on a former oc- 
casion rest in the sound diseretion of the trial court.°7 
Moreover in accordance with the rules governing 
cross-examination generally,®® a question seeking to 
discover inconsistencies will be held to be improper 
for duplicity,®® or where it is argumentative,®° or is 
merely a repetition of a question already answered, 
or where it ealls for an opinion rather than a fact ;°? 
however, leading questions may be asked for this 
As a general rule the cross-examination 
as to prior inconsistent or contradictory statements 
cannot be extended to matters concerning which the 
witness has not testified on his direct examination,°* 


purpose. 


57. 
745. 


Ala.—Scott v. Louisville & N. R. 
Co., 115 So. 171, 217 Ala. 255; Gardner 
yv. State, 110 So. 61, 21 Ala.App. 566. 


Ark.—Tullis v. State, 257 S.W. 380, 
162 Ark. 116. 


U.S.—Lewis v. U. S., 11 F.(2da) 


Conn.—Sandora vy. Times Co., 155 
A. 819, 113 Conn. 574. 
D.C.—Harris v. U. S., 59 App.D.C. 


Sha, 41 E.(2d) 976; Smith -v. Ur 'S., 57 
App.D.C. 71, 17 F.(2d) 223; Schwartz 
Ve UL s.), 56, App DC.) bods 10" BG2d) 
900; Hardy v. U. S., 3 App.D.C. 35. 


Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369; Maguire v. 
Pan-American Amusement Co., 97 N. 
EB. 142, 211 Mass. 22. 


Mich.—People v. Kramer, 215 N.W. 
62, 240 Mich. 98; Helwig v. Lascowski, 
Age 10338, 82 Mich. 619, 10 L.R.A. 

78. 


N.Y.—Rehberg v. New York, 2 N.E. 
11, 99 N.Y. 652; People v. Schneider, 
139. N.VY.S. 104, 154 App.Div. 203, 28 
NeY2Cr., 473, 


S.C.—Bickley v. Commercial Bank, 
21 S.E. 886, 43 S.C. 528. 


Vt.—Chase v. Hoosac Tunnel & W. 
R. Co., 81 A. 236, 85 Vt.. 60. 


[a] Discretion held abused by ex- 
cessive restriction of scope of cross- 
examination. Burtnett v. U. S., 62 F. 
(2d) 452; Central Surety & Ins. Co. 
vy. Davidson, 46 F.(2d) 774; People v. 
Callahan, 136 N.Y.S. 407, 151 App.Div. 
Go, 2a, IN. ¥oCr. 490. 


{b] Propriety of permitting re- 
call of a witness who has testified in 
order to permit inquiry as to previous 
statements inconsistent with his tes- 
timony is a matter lying within the 
sound discretion of the trial court. 
Ybor v: U. S., 31 F.(2d) 42 [cit Cyc]; 
People v. Hendricks, 18 P.(2d) 715, 
129 Cal.App. 156; Lewis v. Common- 
wealth, 6 S.W.(2d) 502, 224 Ky. 502; 
State v. Bradford, 114 So. 83, 164 La. 
423; State v. Mumford, 222 P. 447, 
69 Mont. 424. Recall for purpose of 
impeachment generally see supra §& 
1030. 


{c] Where witness does not re- 
member.—(1) Witness cannot be com- 
pelled to say what his testimony was 
at a prior trial, where he states that 
he does not remember. Hughes v. 
Ward, 16 P. 810, 38 Kan. 452; Taylor 
v. State, 180 S.W. 242, 77 Tex.Cr. 632. 
(2) It has been held error to exclude 
a question-asked a witness for the 
prosecution as to whether he had not 
said that defendant was innocent 
merely because he answered a ques- 
tion calling his attention to the occa- 
sion when such statement was claim- 
ed to have been made by stating that 
he did not remember. People vy. 
Brady, 206 P. 668, 56 Cal.App. 777. 


[d] Accused as witness.—(1) 
Where an accused person takes the 


WITNESSES 


stand as a witness in his own behalf, 
it is generally considered that he sub- 
jects himself to the same crass-exam- 
ination in regard to his prior incon- 
sistent or contradictory statements 
as any other witness. Reed v. U. &S., 
51 F.(2da) 941; Cravens v. Bennett, 30 
P. 61, 17 Colo. 419; State v. Bellard, 
61 Sov537/132 Tay 491; People -v: 
Steinmetz, 204 N.Y.S. 349, 209 Anvp. 
Div. 83 [aff 148 N.E. 597, 240 N.Y. 411]; 
Buck v. State, 182 BP: 913, 16. Okl.Cr. 
356; Commonwealth v. De Masi, 83 
A;. 4380, 234 Pa. 570;.Ann.Cas.1913C 
1388. (2) However, under a statute 
providing that a defendant shall be li- 
able to cross-examination as to any 
matter referred to in his examination 
in chief and may be contradicted or 
impeached as any other witness, on 
eross-examination of defendant, to 
lay foundation for impeachment, a 
question as to whether the testimony 
of the prosecuting witness was not 
practically the same as his testimony 
at the preliminary trial and whether 
defendant had not stated that the 
prosecuting witness had sworn the 
truth concerning the difficulty, was 
improper. State v. Wicker, (Mo.) 222 
S.W. 1014. 


58. Conduct of cross-examination 
in general see supra §§ 835-850. 


59. McIntosh v. Hunt, 143 A. 142, 
6 N.J.Mise. 959. 


60. Williams v. Alabama Fuel & 
Iron Co., 102) So. 136, 2120 Altai! 159); 
Schuh v. Oil Well Supply Co., 195 P. 
703, 50 Cal.App. 588; Vale v. Camp- 
bell, 263 P. 400, 123 Or. 632." 


61. Walther v. Chicago & A. R. Co., 
188 Ill.App. 221. . 


62. People v. Brady, 206 P. 668, 56 
Cal.App. 777; Treadway v. State, 144 
S.W. 655, 65 Tex.Cr. 208. 


63. McClellan v. Lyle-Taylor Grain 
Co., 87 So. 596, 205 Ala. 59. 


64. U.S.—Harrold v. Territory of 
Oklahoma, 169 F. 47, 94 C.C.A. 415. 


Ala.—Central of Georgia Ry. Co. v. 
Wilson, 111 So. 901, 215 Ala. 612; Rid- 
gell v. State, 47 So. 71, 156 Ala. 10. 


Fla.—Johnson vy. State, 67 So. 100, 
68 Fla. 528; Starke v. State, 37 So. 
850, 49 Fla. 41; Peaden v. State, 35 
So. 204, 46 Fla. 124. 


Kan.—State v. Henson, 185 P. 1059, 
105 Kan. 581; State v. Zimmerman, 
42 P. 828, 3 Kan.App. 172. 


Ky.—Stevenson v. Com., 
634, 19 Ky.L. 1505. 


Minn.—Flanery v. Chicago, M. & 
Bae Ry. Co., 197 N.W. 747, 158 Minn. 
384. 


44 S.W. 


Mo.—State v. Clough, 38 S.W.(2d) 
36, 327 Mo. 700; State v. Cook, 112 
S.W. 710, 132 Mo.App. 167. 


N.H.—Combs vy. Winchester, 39 N. 
H,. 13... 75. Am, D203, 


N.J.—State v. Rogers, 146 A. 917, 
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yet it is the rule in some jurisdictions that a party 
may elicit from a witness on cross-examination mat- 
ter not referred to on direct as a foundation for im- 
peachment by proof of his contradictory statements 
where the cross-examining party can prove such mat- 
ter as a part of his case by the same witness.°° 
cross-examination requires that the witness be par- 
ticularly directed to the cireumstances surrounding 
the prior statement.®® 
the purpose of laying a foundation for the impeach- 
ment of a witness cannot be extended to an inquiry as 
to statements which have been made by the witness 
in respect to matters which are merely collateral,** 


Fair 


The cross-examination for 


105 N.J.Law 654 [aff 148 A. 811, 105 
N.J.Law 15]. 


N.Y.—Kay v. Metropolitan St. R. 
Cox oC No Bie (Ol, L632 NE yee ear Vivien 
koff v. Queens County Ferry Co., 52 N. 
Y. 32, 11 Am.R. 650; Bearss v. Copley, 
10 N.Y. 93, Seld. Notes’ 2173: -In re 
Eno’s Will, 187 N.Y.S. 756, 196 App. 
Tivos 


Tex.—South Texas Mortgage Co. v. 
Dozier, (Civ.App.) 158 S.W.. 105%; 
Lightfoot v. State, (Cr.) 58 S.W.(2da) 
81; Doherty v. State, 208 S.W. 932, 
84 Tex.Cr. 552; Rodgers v. State, 236 
S.W. 748, 81 Tex.Cr. 38; Merritt v. 
State; 45 S.W. 21, 39° Tex:Cr> 70. 


Wash.—State v. Stanley, 16 P.(2d) 
817, 170 Wash. 429. 


W.Va.—State v. Snider, 94 S.E. 981, 
81 W.Va. 522. 


_[a] This does not mean that the 
direct examination must have gone 
into the prior inconsistent statement; 
it means rather that the statement at 
the trial which the opposite party de- 
sires to impeach by proving a. differ- 
ent former statement must be perti- 
nent and germane to the testimony of 
the witness given on direct examina- 
tion; it must not be new matter. 
Hicks v. State, 261 S.W. 579, 97 Tex. 
Cr. 373; Rodgers v. State, 236 S.W. 
748, 81 Tex.Cr. 38. 


65. State v. Snider, 94 S.E. 981, 
81 W.Va, 522. 


66. Barton y. Shull, 97 N.W. 292, 
70 Neb. 324. 


{a] Reason for rule.—‘There is no 
better and fairer way of doing this 
{directing the attention of the wit- 
ness to the circumstances] than by 
putting to the witness the whole of 
what he says he is claimed to have 
said, including the reasons he is 
claimed to have given for making his 
alleged statement. The statement of 
the fact and of the reasons for re- 
membering it are, in substance, one 
statement; and no good ground can 
be given for excluding an important 
portion, which, from its cireumstan- 
tial character, must often be the most 
convincing.” Barton v. Shull, 97 N. 
W. 292, 294, 70 Neb. 324. 


67. U.S.—Robins Dry Dock & Re- 
pair Co. v. Navigazione Libera Triesti- 
na, S. A., 32 F.(2d) 209 [cert den 50 
S.Ct. 30, 280 U.S. 574, 74 L.Ed. 626], 


Ark.—Crawford v. State, 201 S.w. 
784, 182 Ark. 518. 


Kan,—State v. Sexton, 136 P. 901, 
91 Kan. 171; State v. Sweeney, &8 
P. 1078, 75 Kan. 265. 


La.—State v. Weathers, 54 So. 290, 
127 La. 930. 


Neb.—Williams v. Eikenbary, 41 N. 
W. 770, 25 Neb. 721, 13 Am.S.R. 517; 
Curran v. Percival, 32 N.W. 218, 21 
Neb. 434. 


N.J.—Moloney v. Public Service 
Ry. Co., 106 A. 376, 92 N.J.Law 539. 
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irrelevant,®°® or immaterial.®® 


not voluntarily made,‘ 


ent statements which the witness 
make,’ or to statements which are 


N.Y.—People v. Youngs, 45 N.E. 460, 
Tot Neveue LO: 11 NiyvoGr, 5465) Carpen- 
ter v. Ward, 30 N.Y. 243; Lee v. Chad- 
sey, 3 Abb.Dec. 43, 50, 3 Keyes 225, 2 
Keyes 543 (per Hunt, J.). 


Or.—Williams v. Culver, 64 P. 763, 
39 Or. 337. 


Wyo.—Jenkins v. State, 135 P. 749, 
134 P. 260, 22 Wyo. 34. 


[a] Exception.—Collateral matter 
testified to by the witness on his ex- 
amination in chief, introduced by him- 
self and stated to the jury as part of 
his narrative of the transaction, may 
be attacked by cross-examination of 
such witness as to whether or not 
he made prior statements inconsistent 
therewith. Baltimore, C. & A. Ry. Co. 
v. Hudgins, 81 S.E. 48, 116 Va. 27. See 
Fountaine v. Washington Ry. & Elec- 
tric Co., 42 App.D.C. 295 (dictum to 
similar effect). 


Collateral, irrelevant, and imma- 
terial matters to show inconsistent 
statements see supra § 1238. 


68. Ala.—Rikard v. State, 96 So. 
412, 209 Ala. 480; Parnell v. State, 29 
So. 860, 129 Ala. 6; Washington v. 
State, 63 Ala. 189; Marx v. Bell, Moore 
& Co., 48 Ala. 497; Nashville, C. & St. 
L. Ry. v. Beard, 73 So. 828, 15 Ala.App. 
468. 


Cal.—People vy. Lombard, (App.) 21 
P.(2d) 955. 


Del.—State v. Dlugozima, 
1086, 23 Del. 151. 


D.C.—Fountaine v. Washington Ry. 
& FBlectric Co. 42 App.D.C. 295. 


Fla.—Starke v. State, 37 So. 850, 49 


74 A. 


Fla. 41; Stewart v. State, 28 So. 815, 
42 Fla. 591. 

La.—State v. Spencer, 12 So. 135, 
45 La.Ann. 1. 


Miss.—Tucker v. Donald, 60 Miss. 
460, 45 Am.R. 416. 


N.J.—Moloney v. Public Service Ry. 
Co., 106 A. 376, 92 N.J.Law 539. 


N.Y.—Kay v. Metropolitan St. R. 
COD UaN. Bi Vol, 163 NAY. 34475-% Me=- 
Kiernan v. Hall, 121 N.Y.S. 87, 65 Misc. 
138. 


N.D.—State v. Schonberg, 140 N.W. 
105, 24 N.D. 532. 


Or.—Williams v. Culver, 64 P. 763, 
39 Or. 337; Goodall v. State, 1 Or. 333, 
80 Am.D. 396. 


R.I.—State v. Robbins, 107 A. 203. 


S.c.—State v. Thompson, 110 S.E. 
TBS iS SHCA Olle 


Wyo.—wWilde v. State, 128 P. 85, 20 
Wyo. 302. 


69. U.S.—American Ins. Union v. 
Lowry, 62 F.(2d) 209 [cert den 53 S.Ct. 
689, 289 U.S. 745, 77 L.Hd. 1491]. 


Ala.—Blackwood v. Gurley, 121 So. 
76, 219 Ala. 21; Parnell v. State, 29 So. 
860, 129 Ala. 6; Weems v. State, 104 
So. 345, 20 Ala.App. 576; Cochran v. 
State, 101 So. 73,,20 Ala App. 109’; 
Bryan v. State, 89 So. 894, 18 Ala.App. 
199; Nashville, C. & St. L. Ry. v. 
Beard, 73 So. 828, 15 Ala.App. 468. 


Cal.—People v. Nuich, 279 P. 1086, 
100 Cal.App. 413; People v. Liggett, 
123 P. 225, 18 Cal.App. 367; People v. 


The 
not extend to former statements not 
ent with his testimony,’® or to former statements 
or to former 


not proper to be 
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inquiry can- 
inconsist- 


inconsist- 
did not in fact | matter which is 


a defendant in a 


Cyty, 106 P. 257, 11 Cal.App. 702. 


Ga.—Kennedy v. State, 70 S.E. 986, 
9 Ga.App. 219. 


Ind.—Dehler v. State, 53 N.E. 850, 22 
Ind.App. 383. 


Iowa.—Massena Savings Bank v. 
Garside, 130 N.W. 918, 151 Iowa 168. 


Md.—Lockhart v. State, 125 A. 829, 
145 Md. 602. 


Mass.—Commonwealth vy. Chin Kee, 
186 N.E. 253. 


pilots v. Morgan, 1 Mo.App. 


a 


Neb.—Corn Exchange Nat. Bank v. 
Ochlare Orchards Co., 150 N.W. 651, 
97 Neb. 536; Hooper v. Browning, 27 
N.W. 419, 19 Neb. 420. 


N.Y.—Lee v. Chadsey, 3 Abb.Dec. 
43, 50, 3 Keyes 225, 2 Keyes 543 (per 
Hunt, J.); Hn6é’s Will, 187 N.Y.S. 756, 
196 App.Div. 131; McKiernan v. Hall, 
121 N.Y.S. 87, 65 Misc. 138. 


R.I.—State v. Robbins, 107 A. 203. 


Wyo.—Jenkins v. State, 135 P. 749, 
134 P. 260, 22 Wyo. 34. 


Irrelevant or immaterial matter to 
test credibility see infra text and 
notes 82-85. 


Offer of proof of impeaching 
denco see Criminal Law § 2151; 
§ 154. 


70. Cal.—People v. Alexander, 246 
Pi WAT. it, CalApp. 2315 sClarkvawbail= 
ziel, 84 P. 429, 3 Cal.App. 121. 


D.C.—Mears v. U. S., 60 App.D.C. 
BO; KODE 2A) W745 a, Harris av, UssS., 
59 App.D.C. 353, 41 F.(2d) 976. 


Ill.—Walther v. Chicago & A. R. 
Co., 188 Ill. App. 221. 


Iowa.—State v. Fogerty, 
754, 105 Iowa 32. 


Mo.—Brown v. Adams Transfer & 
Storage.Co., (App.) 31 S.W.(2d) 117; 
State v. Cook, 112 S.W. 710, 132 Mo. 
App. 167. 


Neb.—Smith v. State, 85 N.W. 49, 
61 Neb. 296; Daly v. Melendy, 49 N. 
W. 926, 32 Neb. 852. 


N.Y.—Wyckoff v. Queens County 
Berry Co., 52.N.Y. 32, 11/;Am.S.R. 650; 
In re Eno’s Will, 187 N.Y.S. 756, 196 
App.Div. 131. 


S.C.—State v. Thompson, 110 S.E. 
13S eu se S Cano: 


Tex.—Suttle v. Texas Electric Ry., 
(Civ.App.) 272 S.W. 256. 


Vt.—State v. Storrs, 163 A. 560, 105 
Vt. 180. 


Wyo.—Jenkins v. State, 135 P. 749, 
134 P. 260, 22 Wyo. 34. 


fa] Tllustration.—Where it was 
not claimed that a defendant in a 
criminal case who testified in his own 
behalf made statements in his exam- 
ination in police court inconsistent 
with those made on trial, but only that 
he stated a fact at trial not stated in 
police court, a question as to whether 
he made certain statements in police 
court was improper as it did not té4nd 
to impeach his testimony. State y. 
Cook, 112 S.W. 710, 132 Mo.App. 167. 


{[b] For laying foundation.—In or- 
der to permit the asking of the pre- 


evi- 
Trial 
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shown for impeachment;73 and it is obviously im- 
proper for the cross-examining party to question the 
witness as to statements for the purpose of getting 
into evidence, under the guise of laying a foundation, 


inadmissible directly.74 However, 
criminal case may in good faith be 


liminary questions for the laying of 
the foundation for the impeachment 
of a witness, the contradictory or in- 
consistent declarations must be incon- 
sistent with some material statement 
in the direct testimony of the witness. 
In re Eno’s Will, 187 N.Y.S. 756, 196 
App.Div. 131; Jenkins v. State, 135 P. 
749, 134 P. 260, 22 Wyo. 34. 


71. Harrold v. Territory of Okla- 
homa, 169 F. 47, 94 C.C.A. 415; Jones 
v. State, 149 N.W. 327, 97 Neb. 151; 
Cross v. State, 22T S.W. 489, 142 Tenn. 
510,-9 ALIisR..138542 


[a] Rule stated. — Defendant in 
criminal prosecution who is a witness 
in his own behalf cannot be compelled 
on cross-examination to testify to 
statements made out of court which 
amount to a confession of a crime, 
where such statements were induced 
by hope or fear, even though offered, 
not as a confession, but merely for the 
purpose of impeaching the witness. 
Cross v. State, 221 S.W. 489, 142 Tenn. 
SLO eo AL Linki eto. 


[b] Confession prima facie admis- 
sible. — Cross-examining defendant, 
testifying in his own behalf, concern- 
ing confession, is prima facie permis- 
sible, since the confession is deemed 
voluntary unless shown to be involun- 
tary. “Territory v. Wong Pui, 29 
Hawaii 441. 


72. Cusmano v. U S., 13 F.(2d) 451 
[cert dism 47 S'Ct2 113) 27seUcsu ines 
71 L.Ed. 885]; State v. Mosca, 97 A. 
340, 90 Conn. 381; State v. Young, 96 
So. 275, 153 La. 605; Lockwood v. Bos- 
ton Elevated Ry. Co., 86 N.E. 934, 200 
Mass. 537, 22 L.R.A.N.S. 488. 


{a] Mllustrations.—(1) On trial for 
perjury committed in a civil suit, 
where defendant’s witnesses testified 
precisely as in the civil suit, it was 
improper to ask on cross-examination 
whether they had not testified differ- 
ently, thus creating a false impression 
and weakening their testimony. State 
v. Young, 96 So. 275, 153 La. 605. (2) 
Refusal to permit a witness to say on 
cross-examination whether he had 
made certain statements at a former 
trial was not error, if, as stated by 
the court, the witness had not testified 
differently on the former trial. Cus- 
mano v. U. S., 13 F.(2d) 451 [cert dism 
ARE Sie 1135 (273 JU.S2 88,0 Tiassa: 


73, Ala.—Corona Coal Co. v. Cor- 
ry, 96 So. 581, 209 Ala. 503. 


Cal.—People v. Factor, 13 P.(2d) 
984, 125 Cal.App. 618; People v. Rus- 
sell, 251 P. 699, 80 Cal.App. 243: 


Idaho.—State v. Bush, 295 P. 432, 50 
Idaho 166. 


Tlowa.—Reutkemeier v. Nolte, 161 N. 
Bhs 290, 179 Iowa 342, L.R.A.1917D 


La.—State v. Menard, 126 So. 921, 
169 La. 1197; State v. Dundas, 121 So. 
586, 168 La. 95. 


Md.—Riggins v. State, 98 A. 437, 125 
Md. 165, Ann.Cas.1916E 1117. 


Mo.—State v. Mathis, 18 S.W.(2da) 
8, 323 Mo, 37. 


Tex.—Robinson v. S. Samuels & Co., 
(Civ.App.) 196 S.W. 893. 


74. People v. Rete, 55 P. 998, 123 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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asked in order to lay a foundation for impeachment 
if he did not make certain statements at a certain 
plaee, although the inquiry as to the place tends to 
-show that he had been arrested for another offense.*® 
Where the testimony of the witness differs material- 
ly from that given by him on a former occasion, a 
very large liberty should be allowed the cross-exam- 5 
ining party to bring out the motives and influences 
Since a witness is not allow- 
ed to escape a cross-examination as to what he de- 
clared in prior inconsistent statements by his mere 
testimony or admission that he had in fact made them 
and that they were false,77 he may, where he admits 
a prior inconsistent statement, be asked his reasons 
for making it,‘® and interrogated as to the cireum- 
stances attending the making thereof.*® 
considered that after the inconsistency between a 
witness’ testimony and testimony previously given by 
him has been made to appear, he may be interrogated 


indueing the change.” s 


Cal. 373; State v. Young, 96 So. 275, 
135 La. 605; In re Knutson’s Estate, 
174 N.W. 617, 144 Minn. 111. 


75. People v. Pete, 55 P. 993, 123 
Cal 373: 
76. Ala.—Davis v. Clausen, 57 So. 


79, 2 Ala.App. 378. 


Cal.—People v. Dillwood, 39 P. 438, 
106 Cal. xvii. 


Ill.—People v. Klotz, 165 N.E. 155, 
Soo elk LO S8. 


Iowa.—State v. Gardner, 156 N.W. 
747, 174 Iowa 748, L.R.A.1916D 767, 
Ann.Cas.1917D 239. 


Mo.—Case v. St. Louis-San Fran- 
cisco Ry. Co., 30 S.W.(2d) 1069 [cert 
den 51°S.Ct. 1077 282 US. 893, 15. Ll. Hd. 
787]; State v. Steele, 126 S.W. 406, 
226 Mo. 583. 


Tex.—Galveston, ete., R. Co. v. Por- 
fert, 20 S.W. 870, 1 Tex.Civ.App. 716. 


[a] Limit of inquiry.—Where, in 
@ prosecution for homicide, a state’s 
witness admitted on cross-examina- 
tion that he stated to another and 
accused that he did not see the killing, 
and that he made such statement for 
the reason that, when he was before 
the grand jury, they told him not to 
tell what his testimony would be, a 
question by, accused whether, if the 
witness’ testimony at the trial was 
true, he did not know that what he 
was telling accused and such other 
was a story, was properly excluded, 
the witness having explained his rea- 
sons for making such a statement. 
Spencer v. State, 128 S.W. 118, 59 Tex. 
Che s2 7. 


[b] Bringing out omission in 
former testimony.—Where a witness 
in a homicide case stated that defend- 
ant called deceased ‘‘a son of a bitch,” 
a question asked on cross-examina- 
tion, for purposes of impeachment, if 
he had in his former examination 
made “any such statement as that,” 
was not too broad, as great latitude 
must be allowed in cross-examination 
and such a question need not be limit- 
ed to the exact words. Ritzman v. 
People, 110 Ill. 362. 


iia tleard v. UW. (S:, 255, 5.329, 167 
€.C.A. 157. 


78. State v. Rivers, 74 A. 757, 82 
Conn. 454; People v. Klotz, 165 N.E. 
155, 333 Ill. 583; State v. Pulley, 63 
WNCs 38. 

Wom EO tALe) We EVIVersail4e Ae Thuy oe 
Conn, 454; Ordway yv. Haynes, 50 N. 
He 9- 

[a] “Slip of the tongue,.”—Wit- 


« 


WITNESSES 


make 
mony,*? 


proper.®? 


It has been 


ness, who says that a different state- 
ment, made by him at a former trial 
of the case, was “a slip of the 
tongue,’”’ may be cross-examined as 
to the circumstances attending the 
statement. Ordway v. Haynes, 50 N. 
EE LOO. 


so. Jackson v. Pruitt, 144 S.H. 
921, 38 (Ga.App. 6175 Atlanta, | ‘ete:, 
R. Co. v. McManus, 58 S.E. 258, 1 Ga. 
App. 302. 


81. People v. Cordero, 237 P. 786, 
72 Cal.App. 526; State v. Wells, 83 
P. 476, 88 Mont. 291, 


[al Where witness does not re- 
memboer.— Where the witness has an- 
swered that he does not remember 
making the statement inquired about, 
a question assuming that the witness 
did make the statement and asking if 
such statement was not true is highly 
improper. Frechette v. City of New 
Haven, 132 A. 467, 104 Conn. 83; Leis- 
ter v. State, 111 A. 78, 136 Md. 518. 


32. Ala.—Shelby Iron Co. v. Mor- 
row, 95 So. 370. 209 Ala. 116; Gras- 
selli Chemical Co. v. Davis, 52 So. 35, 
166 Ala. 471. 


Cal.—People v. Glaze, 72 P. 965, 138 
Cal. 154; People ye Mazzurco, 193 P. 
164, 49 Cal. App. 27 


Ill—Cohen v. Weinstein, 
App. 84. 


La.—State v. Sikes, 88 So. 693, 149 
La, 75. 


Mich.—Gagush v. Hoeft, 171 N.W. 
437, 175 N.W. 170, 208 Mich. 147. 


N.Y.—People v. Camoroto, 117 N.Y. 
Phone 133) App. Div. 260, 23) N.Y.Cr, 


[a] Self-contradiction of the wit- 
ness by himself may be brought out 
where the cross-examiner is not lay- 
ing a foundation for proof by other 


Si alls 


evidence. Cohen vy. Weinstein, 231 
Ill.App. 84. 

[b] Irrelevant questions.—(1) 
Within reasonable limitations it is 


proper to ask a witness on cross- 
examination what is termed a class 
of irrelevant questions with a view 
of obtaining inconsistent and con- 
tradictory answers for the purpose of 
impeaching or discrediting his testi- 
mony. Baker v. State, 95 So. 467, 209 
Ala. 142; Knowles v. Blue, 95 So. 481, 
209 Ala. "27; Lustig v. New York, etc., 
Re Cos 20°N.Y.S. 477, 65 Hun 547: 
State w. Thompson, 110 S.E. 133, 118 
S.C. 191. (2) Irrelevant or immateri- 
al questions improper to impeach wit- 
ness see supra text and notes 67-69. 


[c] That question imputes to wit- 
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as to whether his former statements were true,*° but 
this has also been denied.** 


Testing memory or credibility. The cross-exam- 
ining party may test the memory or credibility of a 
witness by asking him if he did not at a prior time 
statements “inconsistent with his present testi- 
and it is not essential that the substance of 
a particular contradictory statement should be in- 
eluded in the question, but a general question as to 
whether contradictory statements have been made is 
Moreover, since no foundation need be 
laid where there is no purpose to impeach and the 
cross-examiner is merely testing the credibility of 
the witness,’* in such a case a question as to an in- 
consistent statement need not specify time, place, 
or persons present.®® 


Written statements. 
made to lay a foundation for impeachment*®® and it is 


Where no attempt is being 


mess uSe of bad language does not 
constitute misconduct on the part of 
counsel in the absence of any show- 
ing of bad faith or ulterior purpose 
since he has a right to recite the 
whole question to the witness. Peo- 
ple v. Glaze, 72 P. 965, 139 Cal. 154. 


83. Mich.—Langworthy v. Green 
Tp., 50 N.W. 130, 88 Mich. 207. 


N.Y.—Oderkirk v. Fargo, 16 N.Y.S. 
220, 61 Hun 418. 2 


rei paben to iMe v. State, 9 Tex.App. 
Utah.—Bridgman v. Winsness, 98 
P. 186, 34 ‘Utah 383; Black v. Rocky 


Mountain Bell Tel. Co., 73 P. 514, 26 
Utah 451, 


Vt.—Hathaway v. Goslant, 59 A. 
835, 77 Vt. 199; Manley v. Delaware, 
ete,, Canalo. 3? JACY279. 1692 Vit. BOS 
Stilwell v. Farewell, 24 A. 243, 64 Vt. 
286; Watts v. Waterbury, 42 Vt. 201. 


W.Va.—State v. Sheppard, 39 S.E. 
676, 49 W.Va. 582; Morgan vy. Frank- 
lin Ins. Co., 6 W.Va. 496. 


Wis.—Hardy v. Milwaukee St. R. 
Co., 61 N.W. 771, 89 Wis. 183. 


84. People v. Levy, 12 P. 791, 71 
Cal. 618: People v. Mazzurco, 193 P. 
164, 49 Cal.App. 275. 


Necessity of foundation for im- 
peachment see infra §§ 1275-1279. 


85, State v. Bysong, 84 N.W. 505, 
112 Iowa 419; State v. Dunn, 109 So. 
56, 68, 161 La. 532 [error dism 47 S. 
Ct. 18441273 US: 656, 71 L.Ed. 825, and 
quot Cyc]; State v. Pousson, 63 So. 
902, 1384 La. 279; State v. Coss, 101 
Bro sy ose Ors 4625 


[a] Interposition by court.— 
Where an accomplice, ostensibly tes- 
tifying for himself, but in reality 
against a codefendant, was asked on 
cross-examination by codefendant 
whether he had not stated to B that, 
at the suggestion of his attorneys, 
who were assisting the state, he had 
refused counsel, and they promised 
to protect him on the trial, and he de- 
nied it, it was improper for the court 
to interpose, and inform the witness 
that he was entitled to have his at- 
tention called to the time and place, 
and to strike out his answer, the ac- 
complice having refused counsel, and 
failed to object to the question. 
Looney v. People, 81 Ill.App. 370. 


Specification of time, place, and 
person present as necessary in foun- 
1388-1293. impeachment see infra §§ 


86. Foundation for impeachment 
see infra §§ 1282-1284. 
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merely sought to test the memory or credibility of 
the witness by inquiring as to previous inconsistent 
written statements, the writings themselves need not 
be produced,** although the eross-examiner may 
frame his questions from them,** nor need the writ- 
ings be introduced into evidence.*® 
some jurisdictions a witness cannot be cross-exam- 
ined as to a written statement until it has been 
proved by the admission of the witness or by other 
evidence.®® Where the purpose of the cross-examin- 
er is to lay a foundation for impeachment, the wit- 


87. Ala.—Stanfield v. State, 57 So. 
402, 3 Ala.App. 54. But see Gunter v. 
State, 3 So. 600, 838 Ala. 96 (holding 
that where the testimony given on 
such former occasion of a witness 
was reduced to writing, and sub- 
scribed by the witness, and the dep- 
osition is in court on the trial, he can- 
not be cross-examined as to the state- 
ments then made by him, without al- 
lowing him to hear or read the dep- 
osition). 


Ga.—Taylor v. State, 35 S.H. 161, 
110 Ga. 150. 


Mich.—Gagush v. Hoeft, 171 N.W. 
487, 175 N.W. 170, 208 Mich. 147. 


N.Y.—People v. Camoroto, 117 N.Y. 
S655,. 133) App Div. 260) 23) 9Noy.Cr. 
504; Oderkirk v. Fargo, 16 N.Y.S. 
22:05 61 Eun, “4083 


te v. Woodstock, 35 Vt. 


[a] Reason for rule.—In this case 
it is not sought to contradict the wit- 
ness or to show what he said by the 
contradictory statement; hence the 
best evidence rule has no application. 
Stanfield v. State, 57 So. 402, 3 Ala. 
App. 54. 


[b] It may be shown to the wit- 
ness at the request of the latter un- 
der such circumstances. Grasselli 
Chemical Co. v. Davis, 52 So. 35, 166 
Ala. 471. 


[ec] Preliminary question.— 
Where, in a criminal prosecution, it 
appeared that a witness for the state 
had been sworn at a preliminary hear- 
ing, and on cross-examination he was 
asked as to whether his testimony at 
the trial agreed with that on the pre- 
liminary examination, ete. it was 
held that it was unnecessary to show 
the witness a transcript of his testi- 
mony on the preliminary examina- 
tion, since the questions were not by 
way of direct impeachment, but mere- 
ly preliminary in their nature, to de- 
termine whether there was any oc- 
easion for impeachment questions. 
Eeppre v. Hart, 94 P. 1042, 153 Cal. 


[d] For purpose of testing wit- 
ness’ memory it is not error to re- 
quire the witness to state his memory 
about the contents of his deposition 
before the contentS were shown. 
Precourt v. Driscoll, 157 A. 525, 85 
N.H. 280, 78 A.L.R. 874. 


[e] Wot admissible.—It does not 
matter that it is not permissible to 
introduce the writing in the first in- 
stance. Shelby Iron Co. v. Morrow, 
95 So. 870, 209 Ala. 116; Grasselli 
Chemical Co. v. Davis, 52 So. 35, 166 
Ala. 471. 


Duty to present writing to witness 
in order to lay foundation for im- 
peachment see infra § 1282. 


Testing memory or credibility see 


supra text and notes 82-85. 

88. Cohen v. Weinstein, 231 Ill. 
App. 84. 

[a] Use of whole unnecessary.— 


WITNESSES 


However, in 


A party on cross-examination going 
merely to the witness’ credibility may 
direct attention to such part of- the 
witness’ testimony on a former trial 
as is thought to contradict his pres- 
ent testimony and he is not compelled 
to offer into evidence the entire evi- 
dence of the witness at a former 
trial. Heggos v. Streeter, 169 N.Y. 
S. 818, 182 App.Div. 525. 


89. McGraw v. Friend, ete., Lum- 
ber. Co., 65 P..1051,. 133; Cal. 589. 


[a] No evidentiary character.— 
Where a witness testified that he 
heard plaintiff say that he did not 
expect any *«cordpénsation for the 
services in question, the court on the 
witness’ cross-examination did not 
err in permitting plaintiff to read in 
the presence and hearing of the jury 
a statement made by the witness be- 
fore suit brought to contradict him, 
the court having clearly stated to the 
jury that it was not evidence at all, 
but that it was allowed to be read 
merely for the purpose of cross-ex- 
amination. Gardner v. Eldridge, 130 
S.W. 403, 149 Mo.App. 210. 


90. Thompson v. J. P. Morin & Co., 
114 A. 274, 80 N.H. 144; Villineuve v. 
Manchester St. Ry. Co., 60 A. 748, 73 
N.H. 250; Tabor v. Judd. 62 N.H. 288; 
State v. Cone, 58 N.H. 151. [foll 
Haines v. Republic, F. Ins. Co., 52 
N.H. 467]. 


[a]. Admission of authorship un- 
necessary.—It is not essential to the 
competency of a written declaration 
out of court as impeachment of a wit- 
ness that the witness shall have ad- 
mitted the authenticity of the writ- 
ten statement. Thompson v. J. P. 
Morin & Co., 114 A. 274, 80 N.H. 144. 


[b] Waiver.—On objection that 
the witness should identify a deposi- 
tion before being cross-examined re- 
garding the contents thereof, no 
claim being made that the deposition 
should first be put in evidence as an 
exhibit, any requirement to that ef- 
fect was waived. Precourt v. Dris- 
coll, 157 A. 525, 85 N.H. 280, 78 A.L.R. 


[c] Rule inapplicable.—Cross- 
examination concerning discrepancies 
between a witness’ account of, and 
transcribed stenographic notes of, ex- 
amination of uxoricide at a police 
station, has been held not error, on 
the ground that transcript was not 
in evidence where the witness was in 
fact being cross-examined as to oral 
statements of the witness. State v. 
Mannion, 136 A. 358, 82 N.H. 518. 


91. Ala.—Gunter v. State, 3 So. 
600, 83 Ala. 96. 


Cal.—People v. Ye Yum, 141 P. 958, 
24 Cal.App. 470; People v. Ho Kim 
You, 141 P. 950, 24 Cal.App. 451. 


Md.—Whisner v. Whisner, 89 A. 
393, 122 Md. 195. 


Mich.—People y. MecArron, 79 N.W. 
944, 121 Mich. +1. 


Mo.—Prewitt v. Martin, 59 Mo. 325; 
Troxwell vy. De Shon, (App.) 279 S.W. 
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(e- 
0s 


{§ 1274 


ness may not be cross-examined as to prior incon- 
sistent written statements until the writing has ei- 
ther been shown®! or read®? to him and, at least in 
some jurisdictions, he has also admitted writing it.°? 
If the witness admits the authenticity of the instru- 
ment he may not be asked whether or not certain 
statements are contained therein.®# 
ination as to prior inconsistent written statements, or 
statements reduced to writing, should be confined to 
that part of the writing inconsistent with the testimo- 
ny sought to be impeached:®® The written instrument 


The cross-exam- 


438. 
N.Y.—Vail v. Craig, 13 N.Y.St. 448. 
[a] Oviginal—An advertisement 


in a newspaper, published with de- 
fendant’s approval, and just as it was 
typewritten at hts direction, and not 
the typewritten copy prepared for 
the printer, is the original for pur- 
pose of exhibition to defendant and 
cross-examination of him thereon to 
contradict his testimony in chief. 
BAe v., Morris; 114, P: 476, 58 Or: 


Necessity of showing writing to 
oe see infra § 1282. 


People v. McArron, 
944 121 Mich. 


\. 

[a] Fairness required.—In an ac- 
tion on an insurance certificate, sus- 
taining objection when beneficiary 
was asked to look at the transcript 
in a former case to see what she 
had said is not error where the court 
insisted that the witness be given 
an opportunity to read the transcript 
if it be given to her by counsel. Sov- 
ereign Camp, W. O. W. v. Gunn, 140 
So. 410, 224 Ala, 444. 


[b] Inability to read—Where a 
witness is sought to be impeached for 
contradictory statements in an af- 
fidavit made by him, and the witness 
is unable to read the affidavit, it is 
not an abuse of discretion to refuse 
to allow counsel to read the affidavit 
in the presence of the jury, to ascer- 
tain from the witness whether he 
signed it; the judge stating to coun- 
sel that he may read it to the witness 
after the jury has been sent out. 
Naren v. State, 47 S.E. 968, 120 Ga. 


79 N.W. 


93. Whisner = v. Whisner, 89 A. 393, 
122 Md. 195. 


Necessity for identification see in- 
fra § 1290. 


94. Lupton vy. Underwood, 85 A. 
965, 26 Del. 519; Hendrickson v. Com., 
64 S.W. 954, 23 Ky.L. 1191 [foll Stin- 
son v. (Com... 96: 'S.W.." 463," 29" Keyan: 
733]; Lightfoot v. People, 16 Mich. 
507 [foll People v. Butler, 21 N.W. 385, 
55 Mich. 408]; Prewitt v. Martin, 59 
Mo. 325; Troxwell v. De Shon, (Mo. 
App.) 279 S.W. 488. 


[a] Reason for rule.—The paper 
is the best evidence of its contents. 
Hendrickson v. Com., 64 S.W. 954, 23 
Ky.L. 1191 [foll Stinson vy. Com., 96 
S.W. 463, 29 Ky.L. 733]. 


95. Summers v. Commonwealth, 
33 S.W.(2d) 594, 236 Ky. 499- Com- 
monwealth v. Chin Kee, (Mags.) 186 
N.E. 253; Peppers v. St. Louis+San 
Francisco Ry. Co., 295 S.W. 757, 316 
Mo. 1104. 


[a] Counsel Should not hand wit- 
ness copy of the transcript of the 
testimony before the grand jury and 
ask him if he gave such testimony, 
but he should confine it to the ques- 
tions and answers therein inconsist- 
ent with the present testimony. 
Summers v. ee ee 33 S.W. 
(2d) 594, 236 Ky. 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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may be used for the purpose of framing a question to 


lay the foundation.°* Where the 


witness on a former occasion was preserved in writ- 
ing it is competent for the cross-examining party to 
repeat the questions and answers contained therein 
and to inquire of the witness if he was asked such 
questions and if he had made such answers.°* 
cross-examining party may have the right to use ju- 
dicial documents in the possession of the other par- 
however, the cross-examiner may not be 
required to furnish the other party with a copy of 


ty3° 


such documents.°®® 
Refusal of witness to answer as 


statements does not entitle the party against whom 
he has testified to have his testimony stricken out.? 


Inquiry by court. The court may, under excep- 


tional cirenmstances, have the duty 


[b] When no chjection raised.— 
Permitting a witness to read the 
whole of former testimony ona state- 
ment by a solicitor that the purpose 
was impeachment was not error, 
where no objection was made to fail- 
ure to further limit testimony and 
no restriction requested. Carter v. 
State, 123 So. 50, 219 Ala. 670. 


Reading part of instrument to jury 
see infra § 1310. 


Showing part of former testimony 
see infra § 1324. 


96. Hoagland vy. 
146. 


97. Illinois Cent. R. Co. v. John- 
son, (Ky.) 115 S.W. 798; Peppers v. 
St. Louis-San Francisco Ry. Co., 295 
S.W. 757, 316 Mo. 1104; Shull v. Kal- 
launer, 300 S.W. 554, 222 Mo.App. 64; 
Whitlow v. St. Louis-San Francisco 
Ry. Co., (Mo.App.) 282 S.W. 525 [cert 
quashed sub nom. State ex rel. St. 
Louis & S. F. R. Co. v. Daues, 290 
S.W. 425, 316 Mo. 474]; Coca-Cola 
Bottling Works Co. v. Meyer, 162 N. 
E. 826, 28 Ohio App. 468. 


98. People v. Santorelli, 238 N.Y. 
S. 458, 228 App.Div. 705 [foll People 
v. Arigle, 238 N.Y.S. 894, 228 App.Div. 
705] (holding that refusing defend- 
ant’s request for permission to use a 
magistrate’s admittedly genuine min- 
utes in the hands cf «uc yrusecut- 
ing attorney to cross-examine a po- 
lice officer, whose testimony was nec- 
essary to conviction, was error). 


99. State v. Cater, 69 N.W. 880, 100 
Iowa 501 (holding that a copy of 
minutes taken in another case may 
be used for the purpose of cross-ex- 
amining a witness in order to show 
that he made contradictory state- 
ments, although the attorney of the 
party by whom the witness was call- 
ed is not furnished with a copy, 
where no attempt was made to intro- 
duce the minutes in evidence). 


1. State v. Archer, 35 N.W. 241, 
73 Iowa 320 (holding that the proper 
course was to prove such contradic- 
tory statements or to insist upon the 
court requiring the witness to an- 
swer). 


2. People v. Brady, 206 P. 668, 56 
Cal.App. 777. 


fa] Illustration.—Where a _ de- 
fendant is charged with a serious of- 
fense not because it is claimed he 
directly committed it; but because 
of his association with the actual 
offenders, and the trial judge learns 
from a source he believes to be reli- 
able that the chief witness for the 
prosecution has admitted that she 


Canfield, 160 F. 


WITNESSES 


evidence of the } ness.? 


The 
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prior inconsistent statements of an important wit- 


Failure to prove impeaching statement. It is im- 
proper cross-examination to proceed to lay a foun- 
dation for impeachment and then, after the witness’ 
denial of the inconsistent statement, to fail to pro- 
duce proof of the statement,’ unless the omission 
was made in good faith.4 


[1275] 6. Laying Foundation for Proof of Incon- 
sistent or Contradictory Statements**°—a. Necessity 


—(1) Witness Present at Trial or Hearing—(a) 


to contradictory 


of inquiring into 


lied in material parts of her testi- 
mony on the trial of one of the other 
offenders, it is his duty, upon re- 
calling her for cross-examination, ei- 
ther to go into the cross-examination 
thoroughly or allow defendant to 
take it up where he left off, so that 
the true situation may be placed be- 
fore the jury. People v. Brady, 206 
P. 668, 56 Cal.App. 777. 


3S. Philadelphia & R. Ry. Co. v. 
Bartsch, 9 F.(2d) 858; Murphy v. Na- 
tional Ice Cream Co., 300 P. 91, 114 
Cal.App. 482. 


[a] Reading whole of unverified 
statement.—It was error to permit 
counsel on cross-examination to read 
to a witness paragraph by paragraph, 
in the form of questions, an alleged 
contradictory statement, thus getting 
before the jury prejudicial matter, 
where the witness denied the state- 
ment and nobody was called to verify 
it. Philadelphia & R. Ry. Co. v. 
Bartsch, 9 F.(2d) 858. 


4 Murphy v. National Ice Cream 
Co., 300 P. 91,114 Cal. App: 482.5... 


Impeaching evidence generally see 
infra §§ 1301-1328. 


5. Cross references: 


Failure to lay foundation as harmless 
or prejudicial error in: 


Civil case see Appeal and Error § 


by 


Criminal proceeding see Criminal 
Law § 3644, 


Laying foundation for: 
Contradiction see infra § 1347. 


Evidence to show interest or bias 
See supra § 1201. 


Impeaching evidence as to credibil- 
ity see supra §§ 1101, 1102. 


6. Murphy v. St. Louis, etc., R. Co., 
122 S.W. 636, 92 Ark. 159. 


7. Bridges v. State, 142 So. 56, 225 
Ala. 81. 


8 Thompson y. J. P. Morin & Co., 
114 A. 274, 80 N.H. 144; Villineuve v. 
peanehsbher St. R. Co., 60 A. 748, 73 N. 

> DO, 


9. U.S.—Mattox v. U. S., 15 S.Ct. 
337, 156 U.S. 237, 39 L.Hd. 409; Chica- 
20, ée St.. PL Re Co. iv. Artery, Lis. 
Cty 129, A337 VULS! “507s 84 Dds 747; 
Osborne v. U. S., 17 F.(2d) 246 [cert 
den 47 S.Ct. 765, 274 U.S. 751, 71 L.Ed. 
1332]; George v. Meyers, 241 F. 653, 
154 C.C.A. 411. 


Ala.—Bridges v. State, 142 So. 56, 
225 Ala. 81; Central of Georgia Ry. 
Co. vy. Corbitt, 118 So. 755, 218 Ala. 


*By FRANK L. MORGINSON (§§ 1275-1297). 


Witness of Adverse Party—aa. Oral Testimony. 
The inflexible,® rigidly enforced,’ rule, recognized in 
all but a few jurisdictions,® is that in order to im- 
peach a witness of an adverse party by oral testi- 
mony of inconsistent or contradictory statements, a 
foundation first must be laid,® even where the alleg- 


410; Lusk v. Foster, 117 So. 51, 217 
Ala. 625; Alabama Machinery & Sup- 
ply Co. v. Caffey, 104 So. 509, 213 Ala. 
260; Johns Undertaking Co. v. Hess- 
Strickland Transfer & Storage Co., 104 
So. 250, 213 Ala. 78; Blackwood v. 
Rutherford, 103 So. 689, 212 Ala. 630; 
Lester v_ Jacobs, 103 So. 682, 212 Ala. 
614; Williams v. Oates, 102 So. 712, 
212 Ala. 396; Bigham v. State, 82 So. 
192, 203 Ala. 162; Hesk v. Ellis, 75 So. 
329, 200 Ala. 17; People’s Shoe Co. v. 
Skally, 71 So. 719, 196 Ala. 349; Smith 
Vin Bachus,, 70) So... 261;., 295 sAtare iss 
Saulsberry v. State, 59 So. 476, 178 
Ala. 16; Southern Ry. Co. v. Smith, 
58 So. 429, 177 Ala. 367; McDaniel vy. 
State, 52 So. 400, 166 Ala. 7; Dilburn 
v. Louisville, ete., R. Co., 47 So. 210, 
156 Ala. 228; Strickland v. State, 44 
So. 90, 151 Ala. 31; Coker v. State, 
40 So. 516, 144 Ala. 28; Jones v. State, 
37 So. 390, 141 Ala. 55; Deal v. State, 
34 So. 28, 136 Ala. 52; St. Louis, ete., 
Packet Co. v. MePeters, 27 So. 518, 
124 Ala. 451; Henson y. State, 25 So. 
23, 120 Ala. 316; Suther v. State, 24 
So. 43, 118 Ala. 88; Hester y. State, 
15: So.+ 857, (103); Ala. 83;  Gilyard ‘v. 
State, 13 So. 391, 98 Ala. 59; Burton 
v. State, 22 So. 585, 15 Ala. 1; King v. 
State, 134 So. 133, 24 Ala.Avp. 267; In- 
dependent Life Ins. Co. v. Vann, 130 So. 
520, 24 Ala.App. 93; Cole v. Gay & 
Bruce, 104 So. 774, 20 Ala.App. 643; 
Nalls y. State, 95 So. 591, 19 Ala.App. 
146; Fearn y. State, 90 So. 37, 18 Ala. 
App. 122; Moore v. State, 88 So. 25, 
17 Ala.App. 625; Brilliant Coal Co. v. 
Sparks, 81 So. 185, 16 Ala.App. 665 
[cert den 82 So. 161, 203 Ala.’ 131]; 
Tennessee River Nav. Co. v..J. C. Ja- 
cobs Banking Co., 77 So. 438, 16 Ala. 
App. 288; Scott v. State, 73 So. 212, 
15 Ala.App. 267; Tittle v. State, 73 
So. 142, 15 Ala.App. 306; Birmingham 
Ry., Light & Power Co. v. Demmins, 
57 So. 404, 8 Ala.Apnp. 359; Sills v. 
State, 57 So. 89, 2 Ala.App. 73; Good- 
sir y. State, 56 So. 29, 1 Ala.App. 


Ariz,— Abernathy v. Reynolds, 71 P. 
914. 8: Ariz. 1:73; 


Ark.—Kazzee v. State, 299 S.W. 354, 
175 Ark. 1170; Sweeney y. State, 256 
S.W. 738, 161 Ark. 278; Arkansas An- 
thracite Coal & Land Co. v. Dunlap, 
218 S.W. 839, 142 Ark. 358; Lind’ v. 
State, 207 S.W. 47, 137 Ark. 92; Cun- 
ningham v. State, 202 S.W. 27, 133 
Ark. 154; Midland Valley R. Co. v. 
Skinner, 138 S.W. 969, 99 Ark. 370; 
Murphy v. St. Louis, ete, R. Co., 122 
S.W. 636, 92 Ark. 159; Jones v. State, 
24 S.W. 1073, 58 Ark. 390; St. Louis, 
ete., R. Co. v. Sweet, 21 S.W. 587, 57 
Ark. 287; Bobo v. Bryson, 21 Ark. 387, 
76 Am.D. 406; Atkins v. State, 16 Ark. 
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Cal.—People vy. Babeock, 117 P. 549, 
160 Cal. 537; Peo. v. Jones, 117 P. 176, 
160 Cal. 358; In re Estate of Bedford, 
110 PB. 302, 158 Cal. 145; In re Gird’s 
Estate, 108 P. 499, 157 Cal. 534, 137 
Am iS RY 131s Rowe v. Hibernia Sav., 
ete, Soc., 66 P. 569, 1384 Cal. 403; De 
Nardi v. Palanca, 8 Pp. (2d) 220, 120 "Cal. 
App. 371; Lorenz v. Hunt, 264 P. 336, 89 
Cal.App. 6; People v. Alexander, 246 
RP. 147, 77 Cal-App. 231; Carleton Vv. 
Bonham, 214 PB. 503, 60 Cal.App. 725; 
People v. Richaud, 180 P. 50, 39 Cal. 
App. 779; People v. Mar Gin Suie, 103 
P. 951, 11 Cal.App. 42. 


Colo.—Coplin v. People, 185 P. 254, 
67 Colo. 17; Jaynes v. People, 99. P- 
825, 44 Colo. 535, 16 Ann.Cas. 787; 
Ryan ,v. People, 40.P..775, 21 Colo. 
119; Nutter v. O’Donnell, 6 Colo. 25 
See’ Pinnacle Gold Mining Co. v. Roper, 
131 P. 413, 54 Colo. 451 (dictum). 


Del.—State v. Deputy, 50 A. 176, 19 
Del. 19. See Roberts v. State, 79 A. 
396, 25 Del. 385, Ann.Cas.1914D 1266 
[aff 78 A. 305, 25 Del. 140] (recogniz- 
ing rule but holding it inapplicable). 


Fla.—Lewis v. State, 98 So. 917, 87 
Fla. 37; Bennett v. State, 63 So. 842, 
66 Fla. 369; Adams v. State, 45 So. 
494, 54 Fla. 1; Brown v. State, 35 So. 
82, 46 Fla. 159; Simmons v. State, 13 
So. 897, 32 Fla. 387; Newton v. State, 
21 Fla. 53. 


Ga. 3 
159 Ga. 604; Penn vy. Thurman, 86 S. 
E. 238, 144 Ga. 67; Glover v. State, 
72 S.E. 926, 137 Ga. 82; Williams v. 
Turner, 7 Ga. 348; Georgia Ry. & 
Power Co. v. Howell, 113 S.E. 101, 28 
Ga.App. 798. See Bryan v. Walton, 14 
Ga. 185 (approving rule, but holding 
it inapplicable). 


1ll.— Benedict y. Dakin, 90 N.E. 712, 
243 Ill. 384; Waller v. People, 70 N.E. 
681, 209 Ill. 284; Aneals v. People, 
25 N.E. 1022, 134 Ill. 401; Winslow v. 
Newlan, 45 Ill. 145; Root v. Wood, 34 
Mimosor wCOOk. Ve iunt. 24 Til sbsos 
Sigsworth vy. Coulter, 18 Ill. 204; Got- 
loff v. Henry, 14 Ill. 384; Acme Waste 
Paper Co. v. U. S. Paper Supply Co., 
233° TleApp. 262; buka v.' Behn, ,225 
Ill.App. 105; Hirsch & Sons, Iron, etc., 
Co. v. Coleman, 128 Ill.App. 245 [aff 81 
INGE 2 227 Th £497  Chicago,® etc:, 
R. Co. v. Jennings, 120 Ill-App. 195 
{aff 75 N.E. 560, 217 Ill. 494]; Phillips 
v. Vermillion, 91 Ill.App. 133; Chica- 
go, ete., R. Co. v. Lammert, 19 I1l.App. 
Be Redmon y. Holley, 10 I[1l.App. 
202. 


Ind.—Jarboe v. Kepler, 8 Ind. 314; 
Doe ex dem. Sutton vy. Reagan, 5 
Blackf. 217, 33 Am.D. 466; New York, 
ete., R. Co. v. Flynn, 81 N.E. 741, 41 
Ind.App. 501 [reh den 82 N.E. 1009, 41 
Ind.App. 501]; Famous Mfg. Co. v. 
Harmon, $2 N.E. 306, 28 Ind.App. 117. 
See Judy v. Johnson, 16 Ind. 371 (dic- 
tum). 


é 221 N.W. 
59, 206 Iowa 629; State v. Clark, 147 
N.W. 152, 166 Iowa 1238; Gibson v. 


Seney, 116 N.W. 325, 138. Iowa 383; 
State v. Phillips, 92 N.W. 876, 118 
Iowa 660; Trumble v. Happy, 87 N.W. 
678, 114 Iowa 624; State v. Watson, 
72 N.W. 283, 102 Iowa 651; Kreuger 
v. Sylvester, 69 N.W. 1059, 100 Towa 
647; Neeb v. McMillan, 60 N.W. 612, 
92 Iowa 200; Strunk v. Ochiltree, 15 
Iowa 179; State v. Ruhl, 8 Iowa 447. 


Kan.—State v. Moore, 205 P. 644, 
10 Wann Wes aetates vy. Cleary.19 JP: 
776, 40 Kan. 287. 


Ky.—Bowman vy. Commonwealth, 
255 S.W. 1053, 201 Ky. 149; Terhune 
v. Commonwealth, 244 S.W. 671, 196 
Ky. 238; Robinson v. Com., 11 S.W. 
81,10 Ky.L. 914. 
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La.—State v. Fletcher, 53 So. 877, 
127 La. 602; State v. Meyers, 44 So. 
1008, 120 La. 127; State v.* Spencer, 
2 Se. 135, 45, a. Anni wiles State. 
Jones, 11 So. 596, 44 La.Ann. .960; 
State vy. Johnson, 35 La.Ann. 871. 


Md.—Taxicab Co. v. Ottenritter, 135 
A. 587, 151 Md. 525; Commonwealth 
Bank of Baltimore v. Goodman, 97 A. 
1005, 128 Md. 452; O’Brien v. State, 
94 A. 1034, 126 Ma. 270; Baltimore & 
O. R. Co. v. State, 80 I 170, 114 Md. 
536; Robinson v. Jones, 65 A. 814, 105 
Md. 62; Peterson v. State, 34 A. 834, 
83 Md. "194; Matthews v. Dare & Mc- 
Clure, 20 Md. 248; Franklin Bank v. 


Pennsylvania, etce., Steam Nav. Co., 
11 Gill & J. 28, 38 Am.D. 687. 
Mich.—Thompson v. Mecosta, 104 


N.W. 694, 141 Mich. 175; Adams v; De- 
troit Electric R. Co., 88 N.W. 634, 129 
Mich. 291; Henrich v. Saier, 82 N.W. 
879, 124 Mich. 86; Connell v. McNett, 
67 N.W. 344, 109 Mich. 329; Skelton v. 
Fenton Electric Light, etc., Co., 58 N. 
W. 609, 100 Mich. 87. 


Minn.—Granning v. Swenson, 52 N. 
W. 30, 49 Minn. 381; Watson v. St. 
Paul City R. Co., 43 N.W. 904, 42 Minn. 
46; Horton v. Chadbourn, 17 N.W. 865, 
Pa ante 322; Scott v. King, 7 Minn. 
494, \ 


SAY at ‘\ 
Miss.—Bowles“v: State, 40 So. 165; 
Clark v. State, 9 So. 820; McCall v. 
State, 29 So. 1003; Fulton y. Hughes, 
63 Miss. 61. 


Mo.—Barraclough y. Union Pac. R. 
Co., 52 S.W.(2a) 998, 1001 [cit Cyc]; 
State v. Clough, 38 S.W.(2d) 36, 327 
Mo. 700; State v. Stallings, 33 S.W. 
(2d) 914, 326 Mo. 1037; Leimkuehler 
v. Wessendorf, 18 S.W.(2d) 445, 323 
Mo. 64; State v. Kaplan, 16 S.W.(2d) 
35; Littig v. Urbauer-Atwood Heat- 
INS CO. jolla ioe Wiew Lk Oh, aoe, aE Ono eons 
State v. Yocum, 23 S.W..765, 117 Mo. 
622; State v. Smith, 21 S.W. 827, 114 
Mo. 406; State v. Parker, 9 S.W. 728, 
96 Mo. 382; State v. Hickman, 75 Mo. 
416; Clementine v. State, 14 Mo. 112; 
Whitley v. Stein, (App.) 34 S.W.(2d) 
998; Guidewell v. Patterson, 229 S.W. 
225, 207 Mo.App. 437; Rooker v. Deer- 
ing Southwestern Ry. Co., 226 S.W. 69, 
206 Mo.App. 79; Bosserman v. Smith, 
226 S.W. 608, 205 Mo.App. 657; Bowman 
v. Marceline Coal & Mining Co., 154 
S.W. 891, 168 Mo.App. 703; Hoagland 
v. Modern Woodmen of America, 137 
S.W. 900, 157 Mo.App. 15. See State 
v. Young, 12 S.W, 879, 99 Mo. 666 
(dictum). 


Mont.—In re Williams’ Will, 145 P. 
957, 50 Mont. 142. 


Neb.—Meyers v. State, 198 N.W. 871, 
112 Neb. 149; Barton v. Shull, 97 N. 
W. 292, 70 Neb. 324; Tatum v. State, 
85 N.W. 40, 61 Neb. 229; Zimmerman 
v. Kearney County Bank, 80 N.W. 54, 
59 Neb. 23 [rev 78 N.W. 3866, 57 Neb. 
800]; MeVey v. State, 76 N.W. 438, 
55 Neb. 777; Hanscom v. Burmood, 53 
N.W. 371, 35 Neb. 504; Wood River 
ns v. Kelley, 46 N.W. 86, 29 Neb. 


Nev.—Reno Mill, ete., Co. v. Wester- 
field, 67 P. 961, 26 Nev. 332 [rev on 
other grounds 69 P. 899]. 


N.J.—State v. Corson, 160 A. 555, 
109 N.J.Law 144 [aff 157 A. 103, 108 
N.J.Law 12]; State v. Pitman, 121 A. 
597, 98 N.J.Law 626 [aff-124 A. 926, 
99 N.J.Law 527]. 


N.Y.—McCulloch v. Dobson, 30 N.E. 
641, 183 N.Y 114; Hart v Hudson Riv- 
er Bridge Co., 84 N.Y. 56; Lee v. Chad- 
sey, 3 Abb.Dec. 43,2, Keyes 543, 3 
Keyes 225; Wisniewski v. New York 
Cent. R. Co., 238 N.Y.S. 429, 228 App. 
Div. 27; Valton v. National Loan Fund 
L. Assur. Soc., 22 Barb. 9 [rev on oth- 
er grounds 20 N.Y. 32]; Provost v. 


[§ 1275 


New York, 83 N.Y.S. 531, 15 Daly. 87 
[att 22 NvBe TLS) TT NY 640s. palCe 
Kiernan v. Hall, 121 N.Y.S. 87, 65 Misc. 

; Hammer v. Hisner-Mendelson 
Co., 152 N.Y.S. 1003; Sandford v. Sha- 
rer, 2 N.Y4S.9 357% 


N.C.—Hooper v. Moore, 48 N.C. 428. 


Ohio.—Radke v. State, 140 N.E. 586, 
107) OhieStw399s*  ICineinnaiiy weetes, 
Tract. Co. v. Hatfield, 1 OhioApp. 354, 
17 OhioCir:Ct.N.S. 350; Schoch ’ v. 
Schoch, 27 OhioCir.Ct. 828. 


Okl.—Morris v. State, 236 P. 443, 30 
Okl.Cr. $62; Robinson v. State, 130 
PET, 8S -OkUVErs tex: 


Or.—Riley v. Good, 18 P.(2d) 222, 
142 Or. 155. 


Pa.—Coates v. Sena 45 A. 676, 
195 Pa. 109. 


R.I.—State v. Gasteeae 73 A. 312, 
2 Ran OTe x 


S.C.—Strauss v. Atlantic Coast Line 
R. Co., 77 S.B. 1117, 94 S.C..324: Duck- 
ett v. Pool, 13 S.B. 542, 34 S.C. 311. 


Tex.—International, ete., R. Co. v. 
Boykin, 89 S.W. 639, 99 Tex. 259 [rev 
(Civ.App.) 85 S.W. 1163]; Ft. Worth, 
etc., R. Co. v. Thompson, 12 S.W. 742, 
75. Tex. 501; Robinson v Stuart, 11 
S.W. 275, 73 Tex. 267; Ayres v. Du- 
prey, 27 Tex. 593, 86 Am.D. 657; Big- 
hams Vo Carr) (21) "Pex. 42> aduenge Wwe 
Galveston Electrie Co., (Civ.App.) 59 
S.W.(2d) 228; Taylor v. Davis, (Civ. 
App.) 234 S.W. 104; Corpus Christi 
Ry. & Light Co. v. Baxter, (Civ-App.) 
217 S.W. 187; Galveston Electric Co. 
v. Dickey, 126 S.W. 332, 59 Tex.Civ. 
App. 490; Texarkana Gas, etc., Co. v. 
Lanier, 126 S.W. 67, 59 Tex.Civ.App. 
198; Missouri, ete., R. Co. v. Cris- 
well, 78 S.W. 388, 34 Tex.Civ.App. 278; 
Joy v. Liverpool, etce., Ins. Co., 74 Ss 
W. 822, 32 Tex.Civ.App. 433; Gulf, ete., 
R. Co. v. Johnson, 67 S.W. 182, 28 Tex. 
Civ.App. 395 [aff 79 S.W. 93]; Smith 
v. Jones, 31 S.W. 306, 11 Tex.Civ.App. 
18; Cabell v. Holloway, 31 S.W. 201, 
10 Tex.Civ.App. 307; Pena v. State, 
34,S.W.(2d) 603, 117 Tex.Cr. 265; 
West v. State, 34 S.W.(2d) 253, 116 
Tex.Cr. 468; Fry v. State, 7 S.W.(2d) 
1089, 110 Tex.Cr. 377; Wilson v State, 
7S.W.(2d) 1089, 110.Tex.Cr. 374; Hop- 
per v. State, 277 S.W. 636, 102 Tex.Cr. 
313; Bell v. State, 267 S.W. 718, 99 
Tex.Cr. 283) Long, vs State) 263 SAwe 
1058,, 98 Tex.Cr: 985; Winks) ve «State; 
209 S.W. 154, 84% Tex.Cr. 536; Mirick 
v. State, 204 S.W. 222, 82 Tex.Cr. 388; 
Walton v. State, 178 S.W. 358, 77 Tex. 
Cr. 413; Cauthern v. State, (Cr.) 65 
S.W. 96; Martinez v. State, (Cr.) 53 
S.W. 6384; Wallace v. State, (Cr.) 49 
S.W. 395. See Rees v. State, 263 S.W. 
910, 97 Tex.Cr: 577 (dictum); ‘Shields 
v. State, 8 Tex.App. 427 (where evi- 
dence was confined to the extent of 
the predicate laid for impeachment). 


Vt.—McKinstry v. Collins, 56 A. 
985, 76 Vt. 221. See Coolidge v. Ayers, 
61 A. 40, 77 Vt. 448 (dictum). 


Va.—Gaines v. Campbell, 166 S.E. 
704, 159 Va. 504; Adams v. Ristine, 
122 Sibke L26,el38: Vale21S Siu Albu 
1413; Smith vy. Watson, Sumner & Co.,. 
1 S.E. 96, 82 Va. 712. See Davis v. 
Franke, 33 Gratt. (74 Va.) 413 (dic- 
tum). 


Wash.—State v. Murie, 248 P. 79, 
140 Wash. 71;., Larsen v. Sedro- 
Wooley, 94 P. 938, 49 Wash. 134; Al- 
len v. Swerdfiger, 44 P. 894, 14 Wash. 
461. See State v. Carter, 36 P. 29, 8 
Wash. 272 (dictum). 


W.Va.—State v. Hicks, 148 S.E. 131, 
107 W.Va. 418; State v. Long, 108 S. 
E. 279, 88 W.Va. 669; State v. Good- 
win, 9 S.E. 85, 32 W.Va. 177; Robin- 
son v. Pitger, 3 W.Va. 3385. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed statement was made in the presence of the party 
for whom the witness testifies,!° or where the wit- 
ness is a codefendant of the person on trial and has 
pleaded guilty,1! and in some jurisdictions it has 
been held that the requirement of a foundation in 
such -ease exists by virtue of statutory provisions 


WITNESSES 


him.!+ 


relating to the mode of laying the foundation.” 


However, where counsel is prevented from laying 
such foundation by the ruling of the trial court, the 
Statements of a witness, 
which are admissible as independent evidence, may 
be shown without laying any foundation for their 


necessity is removed.!? 


Wis.—Hunter v. Gibbs, 48 N.W. 257, 
79 Wis. 70; Ketchingman yv. State, 6 
Wis. 426. 

Eng.—Crowley v. Page, 7 C.&P. 789, 
82 E.C.L. 874, 178 Reprint 344. 


See State v. Lapke, (S.D.) 249 N.W. 
634 (dictum). 


[a] Both witness and adverse par- 
ty are intended to be protected. Chi- 
cago, ete., R. Co. v. Jennings, 120 Ill. 
App. 195 [aff 75 N.E. 560, 217 Ill. 494]. 


[b] Object (1) of the rule requir- 
ing the laying of a predicate is to 
prevent surprise and to give the wit- 
ness an opportunity to explain. Peo- 
ple’s Shoe Co. v. Skally, 71 So. 719, 
196 Ala. 349; Nalls v. State, 95 So. 
591, 19 Ala.App. 146. (2) It has also 
been said that the object is to give 
the witness an opportunity either to 
deny having made the alleged state- 
ment, or, if he admits that he made 
it, to explain the alleged inconsisten- 
ey. McKiernan y. Hall, 121 N.Y.S. 
87, 65 Misc. 138. (3) So the purpose 
of the requirement is to be fair to 
the witness; to allow him an oppor- 
tunity for reflection and explanation. 
vice v. Shull, 97 N.W. 292, 70 Neb. 
324. 


[c] Prosecuting witness is within 
the rule. Lind v. State, 207 S.W. 47, 
137 Ark. 92; State v. Devorss, 120 S. 
W. 75, 221 Mo. 469; McVey v. State, 76 
N.W.+ 438, 55 Neb. 777; Walton v 
State e178 S.W. 308,001 Lex.Cr, 4133 
aye v. Murie, 248 P. 79, 140 Wash. 


{d] Where testimony is not intro- 
duced for impeachment the fact that 
no predicate is laid is immaterial. 
Lumsden v, Jones, (Tex.Civ.App.) 227 
S.W. 358. 


[e] Where party has waived privi- 
lege as to communications with attor- 
ney (1) if it is desired to impeach the 
testimony of the party by the testi- 
mony of the attorney as to privileged 
communications a proper foundation 
must first be laid. Spitzer v. Stillings, 
142 N.EK. 365, 109 Ohio St. 297. (2) 
Waiver of privilege as to communica- 
yee with attorney see supra §§ 626-— 
640. 


10. Harbert v. Atlantic, ete., R. Co., 
59 S.E. 644, 78 S.C. 537; Bell v. State, 
267 S.W. 718, 99 Tex.Cr: 28. 


11. State v. Boyles, 60 S.E. 233, 80 
SC. 352. 


Competency as witness of codefend- 
ant who has pleaded guilty see Crim- 
inal Law § 1415. 


12. See cases infra this note. 


[a] In California (1) in view of 
Code Civ. Proc. § 2052, relating to 
requisites for laying the foundation 
for proof of inconsistent statements, 
a foundation is an essential prerequi- 
site to the proof of such statements in 
a civil case. People v. Gray, 83 P. 
707, 148 Cal. 507; Mutter v. I. X. L. 
Lime:-Co,., -42-—P. 1068,--110,.Cal.. xvii; 
Khan v. Zemansky, 210 P. 529, 59 Cal. 


must be laid.!® 


App. 324. (2) It has also been said 
that such provision of the code re- 
quires the laying of a foundation for 
proof of inconsistent statements in a 
criminal proceeding. People v. Hat- 
field, 18 P.(2d) 366, 129 Cal.App. 162; 
People v. Galloway, 286 P. 476, 104 
Cal.App. 422; People v. Heape, 237 P. 
66, 72 Cal.App. 226; People v. Wil- 
liams, 184 P. 498, 43 Cal.App. 60; Peo- 
Oy v. Garnett, 98 P. 247, 9 Cal.App. 


[b] In Georgia (1) under Civ. Code 
§ 5292 (Park Code Annot. [1914] § 
5881), relating to the mode of laying 
the foundation for proof of inconsist- 
ent statements, a proper foundation is 
required. Merritt v. State, 34 S.E. 
361, 107 Ga. 675; Georgia, etc., R. Co. 
v. Sasser, 61 S.E. 505, 4 Ga.App. 276. 
(2) Likewise, under Pen. Code (1910) 
§ 1052, to admit testimony of contra- 
dictory statements of the witness, a 
foundation must be Jaid for his im- 
peachment. Allen v. City of Carroll- 
ton, 81 S.E. 252, 14 Ga.App. 403. 


[ce] In Idaho (1) before a question 
regarding prior inconsistent state- 
ments may be asked for impeachment, 
the requirements of Comp. St. § 8039, 
relating to the mode of Jaying a foun- 
dation, must be observed. State v. 
Bush, 295 P. 432, 50 Idaho 166. (2) 
So the same has heen held under Rev. 
Codes § 6083. Hilbert v. Spokane In- 


ternational Ry. Co; 116. 1116, 20 
Idaho 54. 
[d] In Kentucky (1) in view of 


Code Civ. Pract. § 598, providing for 
the mode of laying foundation for the 
proof of inconsistent statements, a 
proper foundation is an essential re- 
quirement. Martin v Commonwealth, 
275 S.W. 689, 210 Ky. 217; Eubank v. 
Commonwealth, 275 S.W. 630, 210 Ky. 


150; Johnson v. Wyan, 258 S.W. 949, 
202 Ky. 33; Higgins v. Common- 
wealth, 134 S,W. 1135, 142 Ky. 647; 
Louisville v. Laufer, 131 S.W. 192, 
140 Ky. 457; Wilson v ‘Com,, 1380S: 
W. 793, 140 Ky. 36; Wilson v. Com., 
121 (S:W: 430; Barclay Vv. Com: ‘76° S. 


Wi. A aeliGUKy. 2d, 25) Key, a. 4638" Clay: 
v. Goldstein, 102 S.W. 319, 31 Ky.L. 
390; Lancaster v. Lancaster, 87 S.W. 
1137, 27 Ky-\L. 1127; Helfrich Lumber, 
ete., Co. v. Bland, 54 S.W. 728, 21 Ky. 
in PEsoe yet vi." Com., soe vas OOF 
Evans v. Com., 3 Ky.L. 30. See also 
Combs v. Com., 56 S.W. 425, 21 Ky.L. 
1778; Draughan vy. Com., 56 S.W. 18, 
21 Ky.L. 1702 (both holding that 
where a witness denied making a 
statement evidence to prove that he 
did was competent). (2) This stat- 
utory requirement applies to state- 
ments of a witness in court as well 
as elsewhere. Eaton v. Common- 
wealth, 19 S.W.(2d) 218, 230 Ky. 250. 


[e] In Montana, in view of Code 
Civ. Proc. § 33880, specifying prerequi- 
sites for proving inconsistent state- 
ments, where a proper foundation is 
laid such evidence is admissible. 
Tague v. John Caplice Co., 72 P. 297, 
28 Mont. 51; State v. Spotted Hawk, 
55 P. 1026, 22 Mont. 38. 


[§ 1276] bb. Written Evidence. 
settled that in order to impeach a witness of an ad- 
verse party by written evidence of inconsistent or 
contradictory statements a proper foundation first 
The rule has been applied where the 
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admission, although they are contradictory to the 
testimony of the witness and hence tend to impeach 
A foundation is also required where the wit- 
ness of an adverse party is to be impeached by his 
omission to make the oral statement on a prior occa- 
sion, concerning which he has testified.t® 


The rule is well 


[f] In Oregon (1) the purpose of 
the foundation required by Lord L. § 
864, relating to the mode of laying a 
foundation for the impeachment of a 
witness by proof of inconsistent state- 
ments, has been said to be to enable 
the witness to refresh his memory in 
respect to the matter called to his 
attention. State v. Sing, 22p P. 921, 
114 Or. 267. (2) In view of Ballinger 
& C. Comp. St. § 853, relating to the 
mode of laying a foundation for proof 
of inconsistent statements, a founda- 
tion is necessary. State v. Luper, 95 
P A811. See State v. Ryan, 108 P. 
1009, 56 Or. 524 (dictum). (3) The 
purpose of the foundajion required 
by the earlier Hill L. Annot. § 841 
has been said to be for the protection 
of the witness, to give him an oppor- 
tunity of recalling the facts, and cor- 
recting the statements when immedi- 
ately brought to his attention. State 
v., Deal, %0. RB. 532, 41 Or 4387. (4 
This has also been declared to be 
the object of Code § 831. Sheppard v. 
Yocum, 10 Or. 402. 


[g] In Porto Rico in view of Code 
Cr. Proc. § 245, relating to the requi- 
sites of proving inconsistent state- 
ments in a criminal proceeding, a 
proper predicate is required in such 
cases. Ex p. Diaz, 7 PortoRico 153. 


Mode of laying foundation for proof 
of inconsistent statements see infra 
§§ 1280-1297. 


13. Cossack v. U. S., 63 F.(2d) 511. 
14. Mixon v. State, 55 Miss. 525. 
[a] Deposition taken before com- 


mitting magistrate is receivable as 
original evidence on the trial of the 
accused for the alleged crime to dis- 
credit the witness who made it, with- 
out cross-examining him concerning 
it. Lightfoot v. People, 16 Mich. 507 
[foll People v. Butler, 21 N.W. 385, 
55 Mich. 408]. 


[b] In California in a prosecution 
for larceny committed while defend- 
ant was sharing the room of the 
prosecuting witness overnight, where 
the prosecuting witness had testified 
as to what had taken place during the 
night, and had testified on cross-ex- 
amination that he had made no effort 
to hold defendant a prisoner, he was 
properly asked, under Code Civ. Proc. 
§ 2048, if he had not told the proprie- 
tor of the hotel that he had held de- 
fendant until arrival of police, with- 
out first laying predicate under § 
2052. People v. Williams, 184 P. 498, 
43 Cal.App. 60. 


15. Kissinger v. Quirin, 200 N.Y.S. 
599, 206 App.Div. 126. 
16. Ala.—Alabama Security Co. v. 


Dewey, 47 So. 55, 156 Ala. 530; Sand- 
ers v. State, 16 So. 935, 105 Ala. 4; 
Floyd v. State, 2 So. 683, 82 Ala. 16. 


Cal.—Froeming v. Stockton Electric 
ER Co. Lbs yD (2) ett Cal 4015 "Ann: 
Cas.1918B 408. 


Colo.—Michigan F., etc., Ins. Co. v. 
Wich, 46 P. 687, 8 Colo.App. 409. 
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impeaching evidence consists of a written state- 
ment,'? an affidavit,1® a deposition,’® a pleading,° 
or testimony formerly given by the witness.?* 
some jurisdictions it has been held that the require- 
ment of the foundation exists by virtue of statutory 
provisions relating to the mode of laying the foun- 


dation.2? 


[§-1277] (b) Party as Witness.?* 
need be laid for the introduction in evidence of oral 
testimony of extrajudicial declarations or admissions 


Fla.—Simmons y. State, 13 So. 896, 
32 Fla. 387. 


Ga.—Bibb Realty Co. v. S. F. Fulg- 
hum & Co., 108 S.E. 554, 27 Ga.App. 
378. 


Tll.— Owens v. Guerney, 214 I1].App. 
477; Petrea v. Hediger, 173 I1l.App. 
203. 


La.—State v. Simon, 59 So. 975, 131 
Was 20 


Mo.—State v. Stallings, 33 S.W.(2d) 
914, 326 Mo. 1037; State v. Sadowski, 
256 S.W. 753; George C. Porter Mo- 
tor Corporation v. U. 8. Casualty Co., 
(App.) 18 S.W.(2d) 133; HEly-Walker 
Dry Goods Co. v. Mansur, 87 Mo.App. 
105. See State v. Young, 12 S.W. 879, 
99 Mo. 666 (dictum). 


N.J.—State v. geen iele, 151 A. 737, 
107 N.J.Law 24 


een ea Ysmael & Co. v. 
Hashim, 50 Philippine 132. 


Tex; 
America v. Skidmore, (Civ.App.) 50 
S.W.(2d) 384; Southern Pac. Co. v. 
Henderson, (Civ. App.) 208 S.W. 561; 
Fay v. State, 265 S.W. 710, 98 Tex. Cr. 
480. 


[a]_ Reason for rule——A witness 
should, in common fairness, be af- 
forded an opportunity to explain the 
circumstances under which the alleg- 
ed inconsistent statements were made, 
why he made them, what they, mean, 
and how they may truthfully consist 
with the testimony he has given on 
the stand. BPly-Walker Dry Goods Co. 
v. Mansur, 87 Mo.App. 105. 


17. Cal.—Froeming v. Stockton 
Blectric BR. Co., 153 P..712, 171 Cal. 
401, Ann.Cas.1918B 408. 


D.c.—Arnstein v. U. S., 54 App.D. 
Cc. 199, 296 F. 946 [cert den 44 S.Ct. 
454, 264 U.S. 595, 68 L.Ed. 867]. 


Ill._—Northern Line Packet Co. v. 
Binninger, 70 Ill. 571; Owens v. Guer- 
ney, 241 Ill.App. 477; Jacobs v. Elec- 
tric Coal Co., 158 Tl. App. 286. 


Towa.—Morrison v. Myers, 11 Iowa 
538. 

La.—State v. Simon, 59 So. 875, 131 
La, 520. 

Minn.—Sorenson v. Greysolon Co., 
219 N.W. 95, 174 Minn. 258. 

N.J.—State v. Cappiello, 151 A. 737, 
107 N.J.Law 249. 


N.Y.—Root v. Borst, 36 N.E. 814, 
142 N.Y. 62; Wisniewski v. New York 


Cent. R. Co., 2388 N.Y.S. 429, 228 App. 
Div, 27; Hobby v. Hobby, 64 Barb. 
277. 


Ohio.—Lorain Steel Co. v. Hayes, 27 
Ohio Cir.Ct. 407. 


Wis.—Thomas v. Lockwood Oil Co., 
182 N.W. 841, 174 Wis. 486. 


[a] Rule applied to: (1) Letter as 
impeaching evidence. Morrison v. 
Myers, 11 Towa 538; Root v. Borst, 36 
N.E. 814, 142 N.Y. 62: Hobby v. Hob- 
by, 64 Barb. (N.Y.) 277. (2) Minutes 
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tions.?5 


oh ee ere 


[§§ 1276-1277 


of a party in a civil action, even though such decla- 
rations or admissions are inconsistent with, or con- 
tradictory of, his testimony,?* such statements be- 
ing admissible against him as admissions or declara- 
Likewise, where it is sought to imtroduce 
in evidence oral testimony of extrajudicial deélara- 


tions or admissions of a defendant in a criminal pros- 


No foundation 


of corporation. Sorenson v. Greysolon 
Co., 219 N.W. 95, 174 Minn. 258. (3) 
Written statement of accident. _Ja- 
cobs v. Electric Coal Co., 158 Il1.App. 
286; Wisniewski v. New York Cent. 
R. Co., 238 N.Y.S. 429, 228 App.Div. 
27; Lorain Steel Co. v. Hayes, 27 Ohio 
Cir. Cta40r. 


18. Petrea v. Hediger, 173 Ill.App. 
203; Swift & Co. v. C. B. Scott & Co., 
163 S.W. 538, 181 Mo.App. 1; Ely- 
Walker Dry Goods Co. v. Mansur, 87 
Mo.App. 105; St. Louis Southwestern 
Ry. Co. of Texas v. Bishop, (Tex.Civ. 
App.) 291 S.W. 343, 345 [eit Cyc]; 
Morgan v. Fleming, 133 S.W. 736, 63 
Tex.Civ.App.x43 2:8 ** 


19. Bradford v. Barclay, 39 Ala. 
33; Caudill v. Finley Bros., 4 S.W. 
(2d) 368, 223 Ky. 544; Hammond v. 
Dike, 44 N.W. 61, 42 Minn. 273, 18 Am. 
SUR, 503% 


20. Partridge v. United States, 39 
App.D.C. 571, Ann.Cas.1917D 622; Aus- 
tin Gaslight Co. v. Anderson, (Tex. 
Civ.App.) 262 S.W. 136. 


[a] That pleading was sworn to 
does not affect the rule. Austin Gas- 
light Co. v. Anderson, (Tex.Civ.App.) 
262 S.W. 1386. 


21. Ark.—Lassiter v. State, 208 S. 
Wiredd elo Ark 273. 


Fla.—Simmons vy. State, 13 So. 896, 
32 Fla. 387. 


Iowa.—State v. Leeper, 30 N.W. 501, 
70 Iowa 748; State v. Ostrander, 18 
Iowa 435. 


La.—State v. Callegari, 7 So. 130, 41 
La.Ann. 578. 


Mo.—State v. Stallings, 33 S.W.(2d) 
914, 326 Mo. 1037; State v. Sadowski, 
256 S.W. 7538; State v. Potts, 144 S.W. 
495, 239 Mo. 403; Carder v. Primm, 52 
Mo.App. 102. 


Neb.— Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 339. 


. N.Y.—Scott v. Hartog, 
846, 75 Mise. 126. 


Tex.—Mutual Life & Loan Ass’n of 
America v. Skidmore, (Civ.App.) 50 
S.W.(2d) 384; Parker v. Schrimsher, 
(Civ.App.) 172 S.W. 165; Fay v. State, 
265 S.W. 710, 98 Tex.Cr. 480; Morris 
v. State, 206 S.W. 82, 84 Tex.Cr. 100; 
Turner v. State, (Cr.) 51 SSW. 366. 


[a] Rule applied to testimony: (1) 
At coroner’s inquest. Lassiter v. 
State, 208 S.W. 21, 137 Ark. 273. (2) 
At former trial. Gardner vy. State, 
110 So. 61, 21 Ala.App. 566; Scott v. 
Hartog, 132 N.Y.S. 846, 75 Misc. 126; 
Mutual Life & Loan Ass’n of America 
vy. Skidmore, (Tex.Civ.App.) 50 S.W. 
(2d) 384; Southern Pac. Co. v. Hen- 
derson, (Tex.Civ.App.) 208 S.W. 561; 
(3) Before committing magistrate. 
Simmons y. State, 13 So. 896, 32 Fla. 
387; State v. Callegari, 7 So. 130, 41 
La.Ann. 578. (4) Before grand jury. 
State v. Leeper, 30 N.W. 501, 70 Iowa 
748; State v. Ostrander, 18 Iowa 4385. 


[b] Improper predicate.—Defend- 


132 N.Y.S. 


ecution, no foundation need be laid, even though 
such declarations or admissions are inconsistent with, 
or contradictory of, his testimony,?® such declara- 


ant’s request, that a state’s witness 
take the examining trial testimony 
and find where he had stated that de- 
fendant had offered to sell him auto 
casings is an improper method of 
laying the requifed predicate. Fay 
v. State, 265 S.Wx710, 98 Tex.Cr. 480. 


22. See cases infra this note. 


[a] In New Mexico (1) since Comp. 
L. (1884) § 2084 provides that if it is 
intended to contradict the witness by 
writing his attention must be called 
to those parts of the writing which 
are to be used for that purpose, a 
proper foundation for such proof is 
required. Kirchner y. Laughlin, 28 
P. 505, 6 N.M. 300. (2) Statutory re- 
quirement that attention of witness 
be called to those parts of a writing 
intended to be used to contradict him 
see infra § 1282. (3) Where the 
deposition of a witness had been tak- 
en by the party seeking the impeach- 
ment, in the course of which certain 
questions had been asked as to state- 
ments in a writing, a proper founda- 
tion for impeachment by such writ- 
ing must be laid. Sandell v. Norment, 
145 P. 259, 19 N.M. 549. 


[b] In Texas in“ view of Branch 
Pen. Code Annot. § 179, in order to 
impeach a witness of an adverse par- 
ty by proof of inconsistent or contra- 
dictory statements before a grand ju- 
ry, a predicate first must be laid. Mor- 
aoe State, 206 S.W. 82, 84 Tex.Cr. 


23. As absent witness see infra § 
1279. 


Foundation for proof of: 


Admission in civil case as not requir- 
ed see Evidenee § 491. 


Extrajudicial admission by defendant 
erhaeas case see Criminal Law 


24. Ala.—Dickson v. Dinsmore, 122 
So. 437, 219 Ala. 353. See Hesk v. BI- 
lis, 75 So. 329, 200 Ala. 17 (dictum). 


Iowa.—Streblow v. pb tnt 191 N. 
W. 788, 195 Iowa 168 


Mo.—McHlwain v. Dunham, 
221 S.W. 773; 
Mo.App. 548. 


Neb.— Berggren v. Hannan, Odell & 
Van Brunt, 215 N.W. 556, 116 Neb. 18. 


N.Y.—Keating v. U. S. Light, etc., 
Coed Zi Niye suo. 


S.D.—In re Olson’s Estate, 223 N. 
41, 64 S.D. 184, We 


Tex.—Hdwards vy. 
868, 84 Tex. 656. 


Wis.—Hunter v;° ‘Gibbs, 48 N.w. 257, 
79 Wis. 70; Wisconsin Planing-Mill 
hs v. Schuda, 39 N.W. 558, 72 Wis. 
i 


25. See Evidence §§ 324-327. 


26. Roberts v. State, 79 A. 396, 25 
Del. 385, Ann,.Cas.1914D 1266 [aff 78 
A, 305, 25 Del. 140]; State vy. Chin- 
gren, 74 N.W. 946, 105 Iowa 169. 


(App.) 
Sanders v. Clifford, 12 


Osman, 19 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eg ioe aS a : a a if 28 
§§ 1277-1278] 


tions or admissions being admissible against him as 
admissions.*7 Furthermore, even though the dece- 
larations or admissions are inconsistent with, or con- 
tradictory of, the testimony of a party as a witness, 
no foundation need be laid for the introduction in 
evidence of written extrajudicial declarations or ad- 
missions of the party, whether a party in a eivil 
action,?® whose declarations or admissions are admis- 
sible against him as independent evidence,?° or a de- 
fendant in a criminal prosecution,®® whose written 
extrajudicial declarations or admissions are likewise 
admissible against him as independent evidence.*? 
Written judicial declarations or admissions of a party 
in a civil action likewise may be introduced in evi- 
dence without a foundation being laid, even though 
inconsistent with, or contradictory of, the party’s 
testimony.*2 Where, however, the sole purpose of 
the introduction in evidence is to impeach a party 
in a civil action by oral testimony of inconsistent or 
contradictory declarations or admissions, a founda- 
tion first must be laid,?? particularly in jurisdictions 
in which statutes require that the foundation for 
such impeachment of witnesses be laid,?4 unless an 
attempt has been made to lay the required founda- 
tion but has been unsuccessful because of the re- 
fusal of the trial court to allow it.25 Where the im- 
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peaching evidence is written, in order to so impeach 
such party in a civil action, a foundation must be 
laid,*® and statutory provisions requiring the laying 
of a foundation apply.** Likewise, in order to im- 
peach a defendant in a criminal prosecution by oral 
testimony of inconsistent or contradictory state- 
ments, a proper foundation always should be Jaid,** 
and the same is true where the impeaching evidence 
as to such defendant is written.*® 


[§ 1278] (c) Party’s Own Witness. In instances 
in which a party is entitled to impeach his own wit- 
ness by proof of inconsistent or contradictory state- 
ments,*° it is necessary that a proper foundation be 
laid for the impeachment of such witness by oral 
testimony of inconsistent or contradictory state- 
ments.*t Jn jurisdictions in which statutes provide 
that statutory provisions relating to the mode of lay- 
ing the foundation for the impeachment of a witness 
of an adverse party by proof of inconsistent or con- 
tradictory statements shall apply to the impeachment 
of the party’s own witness, the rule that a foundation 
must be laid for such impeachment*? has been held 
to apply ;** and even in the absence of such statutory 
provision for the application of statutory rules as 
to the mode of laying the foundation for such im- 


a.—State v. Clark, 38 La.Ann. 105. 


27. See Criminal Law § 1248. 


28. Central Surety & Ins. Co. v. 
Davidson, 46 F.(2d) 774. 

29. See Evidence §§ 337-346. 

30. State v. Forsythe, 68 N.W. 446, 
99 Iowa 1; Keffer v. State, 73 P. 556, 
12 Wyo. 49. 


81. See Criminal Law § 1248. 
32. See cases infra this note. 
{a] Deposition.—(1) A deposition 


being admissible against a party ina 
civil action as independent evidence 
(see Evidence § 387) (2) no founda- 
tion for its admission is required, 
even in a jurisdiction in which it is 
held that statutory provisions relat- 
ing to the mode of laying the founda- 
tion require the laying of the founda- 
tion (Hirshfeld v. Dana, 223 P. 451, 
198 Cal. 142). 


[b] Testimony in writing given at 
previous trial or hearing.—(1) Testi- 
mony given at a previous trial or 
hearing, reduced to.writing, being ad- 
missible against a party in a civil 
action as independent evidence (see 
Evidence § 391), (2) a foundation for 
its introduction in evidence is not re- 
quired, even though it is inconsistent 
with, or contradictory of, his testi- 
mony (Bartlett v. Cheesebrough, 49 
N.W. 260, 32 Neb. 339; Coolidge v. 
Ayers, 61 A. 40, 77 Vt. 448), 


33. Ala.—Dickson v. Dinsmore, 122 
So. 437, 219 Ala. 353; Moore v. Crosth- 
wait,’ 33 So. 28, 135 Ala:°272; Hicks v. 
State, IT3 So. 375, 99 Ala. 169. 


Cal.—Young v. Brady, 29 P. 489, 
94 Cal. 128. 


D.C.—Washington & O. D. Ry. Co. v. 
Smith, 53 App.D.C. 184, 289 F. 582. 


Ga.—Jenkins v. Lane, 115 S.E. 126, 
154 Ga. 454. 

Ill.— Brown v. Calumet River R. Co., 
18 N.E. 288, 125 Ill.. 600; Phillips v. 
Vermilion, 91 Ill.App. 133. 


Iowa.—Browning v. Gosnell, 59 N. 
W. 340, 91 Iowa 448. 


Mo.—State v. Martin, 56 S.W.(2d) 
1377,~140._-[cit_€y.c];..Krup.v. Corley, 
69 S.W. 609, 95 Mo.App. 640. 


: 


Neb.—Blair v. Kingman Implement 
Co., 128 N.W. 632, 87 Neb. 736. 


Okl.—Metropolitan Life Ins. Co. v 
Plunkett, 264 P. 827, 129 Okl. 292. 


Utah.—State v. Benson, 148 P. 445, 
447, 46 Utah 74 [quot Cyc]. 


Va.— Davis v. Franke, 33 Gratt. (74 
Va.) 413. 


[a] Foundation held laid.—Beck- 
with v. Boynton, 235 Ill.App. 469. 


34. See cases infra this note. — 


[a] In Georgia the requirement of 
Civ. Code (1910) § 1052 applies in the 
case of impeachment of a party by 
oral inconsistent or contradictory 
statements. Stewart v. Avery, 144 8S. 
KE. 218, 38 Ga.App. 431 


[b] In New mranswicx: to impeach 
defendant in a civil action by incon- 
sistent statements in a letter, a statu- 
tory foundation must be laid, Robin- 
son v. Haley, 42 N.B. 657. 


35. Miller v. Baker, 28 A. 648, 160 
Paiva 


36. Owen vy. Palmour, 36 S.E. 969, 
111 Ga. 885; Ely-Walker Dry Goods 
Co. v. Mansur, 87 Mo.App. 105. 


37. See statutory provisions; 
case infra this note. 


[a] In California the requirement 
of Code Civ. Proc. § 2052 applies in 
the case of a party as a witness. 
iia v. Ruggles, 260 P. 553, 202 Cal. 


and 


38. State v. Hardy, 78 So. 116, 142 
La. 1061; State v. Clough, 38 S.W.(2da) 
36, 327 Mo. 700; Crain v. State, 217 P. 
888, 24 OkK1LCr. 3438. 


[a] Purpose of first laying a foun- 
dation for such impeachment is to 
give the witness notice of the alleged 
discrepancies in his statements in or- 
der that he may refresh his memory 
and, if possible, make explanations or 
offer other proof. Crain v. State, 217 
P. 888, 24 Okl.Cr. 343. 


39. State v. Young, 
99 Mo. 666. 
40. a supra §§ 1224-1236. 


41. y.—Nash v. Commonwealth, 
42 Siw. Ga 898, 240 Ky. 691. 


12 Sew... 879; 


pier ier State, 87 A. 811, 120 
Md. 229, Ann.Cas.1914B 1117. 


Miss.—Dunlap v. Richardson, 63 


Miss. 447. 


Tex.—Dobbs v. State, 251 S.W. 1057, 
94 Tex.Cr. 398. 


[a] In Indiana (1) where a party’s 
own witness is being impeached by 
evidence of oral testimony, as permit- 
ted by Rev. St. (1881) § 507, the re- 
quirement that a proper foundation 
be laid applies. Diffenderfer v. Scott, 

32 N.E. 87, 5 Ind.App. 248. (2) The 
same was true under Code (1852) § 
244. Judy v. Johnson, 16 Ind. 371. 


42. See supra § 1275. 
43. See cases infra this note. 


[a] In California, since Code Civ. 
Proc. § 2049 provides that the party 
producing the witness may show that 
at other times he has made statements 
inconsistent with his present testi- 
mony, as provided in § 2052, relating 
to the mode of laying a foundation 
for proof of inconsistent statements, 
a foundation is essential. People v. 
Wade, 50 P. 841, 118 Cal. 672; Zipper= 
len v. Southern Pac, Co., 93 P. 1049, 7 
Cal.App. 206. 


[b] In Montana, since Rev. Codes 
(1921) § 10666 provides that a party 
producing the witness may show. that 
he has made at other times state- 
ments inconsistent with his present 
testimony, as provided in § 10669, and 
the latter relates to specified matters 
for laying a foundation for proof of 
inconsistent statements, a showing 
must be made before such proof can 


be given. State v. Arnold, 275 P. 757, 
84 Mont. 348. 
[ec] In Porto Rico, under L. of 


Evid. § 156, providing that a party 
producing a witness may show that he 
has made statements at other times 
inconsistent with his present testi- 
mony, as provided in § 159, relating to 
the mode of laying a foundation for 
proof of inconsistent statements, a 
foundation must be laid. Rubio v. 
reece Mayaguez, Inc., 23 Porto Rico 


1088 [70 C.J.] 


peachment of the witness of an adverse party to the 
impeachment of a party’s own witness, such statutes 
will be deemed applicable so as to require the laying 
Again, in some jurisdictions 
statutory provisions relating to the mode of laying 
a foundation for impe sachment by proof of inconsist- 
ent or contradictory statements have been construed 
to require the laying of the foundation for the im- 
peachment of a party’s own witness by written evi- 
dence of such statements,+® as where the impeaching 
evidence consists of a written statement by the wit- 
ness,*° or testimony at a former trial or hearing.*? 


The rule that, in 
order to impeach a witness of an adverse party by 
oral testimony of statements inconsistent with, or 
contradictory of, his testimony, a foundation first 
must be laid*® applies even in the case of the im- 


of the foundation.** 


[§ 1279] (2) Absent Witness. 


44. See cases infra this note. 


[a] In Arkansas where a party at- 
tempts to impeach his own witness by 
proof of inconsistent statements, as 
provided by Crawford & M. Dig. § 
4186, a proper foundation is an essen- 
tial prerequisite. Wildrick v. Raney, 
280 SW Wi i710) Avks 1494. 


[b] Im Georgia (1) the requirement 
of Civ. Code § 5292, relating to the 
mode of laying the foundation for 
proof of inconsistent statements, ap- 
plies to a party’s own witness. Mer- 
ritt v. State, 34 S.E. 361, 107 Ga. 675. 
(2) So, likewise, the requirement of 
Pen. Code (1910) § 1052, relating to 
the mode of laying the foundation for 
such impeachment, applies to a par- 
ty’s own witness. King vy. State, 142 
S.E. 160, 166 Ga. 10; Edenfield v. 
State, 149 S.E. 283, 40 Ga.App. 251. 


45. See cases infra this note. 


[a] In California under Code Civ. 
Proc. § 2052, a foundation must be 
laid, when a party’s own witness is 
being impeached by proof of written 
inconsistent statements. Rignell v. 
Font, 266 P. 588, 90 Cal.App. 730; 
People v. Mabrier, 165 P. 1044, 33 Cal. 
App. 598. 


{b] In Massachusetts under St. 
(1869) e¢ 425, a party’s own witness 
cannot be impeached by proof of writ- 
ten inconsistent statements unless a 
foundation is laid. Newell v. Homer, 
120 Mass. 277. 


46. See cases infra this note. 


fa] In Arkansas impeaching affi- 
davit of a witness was properly ex- 
eluded, where no proper foundation 
was laid. Wildrick v. Raney, 282 S.W. 
i 10) Ark de94, 


{b] In California a witness’ signed 
statement of the circumstances of an 
accident, not mentioned on chief ex- 
amination, was properly rejected, not- 
withstanding reference to it in cross- 
examination. Rignell v. Font, 266 P. 
588, 90 Cal.App. 730. 


47. See case infra this note. 


[a] In California, where the writ- 
ing consists of testimony at a former 
trial, the foundation deemed required 
by statute must be laid. People v. 
Mabrier, 165 P. 1044, 33 Cal.App. 598. 


48. See supra § 1275. 


49. Hardaman v. State, 81 So. 449, 
17 Ala.App. 491 [cert den 81 So. 656, 
202 Ala. 694]. 


50. Gutzman v. City of Ft. Worth, 
(Tex.Civ.App.) 155 S.W. 1182. Com- 
pare Curry v. State, 162 S.W. 851, 72 
Pex. Cr. 463 (where the fact that the 
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cessible.°° 


witness is dead is said to remove the 
requirement). ¢ 


[a] Thus, where a witness has 
been examined and excused, and has 
left the courthouse so that he cannot 
be recalled to lay a foundation, his 
contradictory*® statements cannot be 
shown. Gutzman vy. City of Ft. Worth, 
(Tex.Civ.App.) 155 S.W. 1182. 


[b] In Georgia (1) the foundation 
required by Civ. Code (1910) § 5292, 
where a witness of an adverse party is 
to be impeached by proof of oral in- 
consistent or contradictory  state- 
ments, is not eliminated by the inac- 
cessibility of the witness.’ Georgia, 
etes By i@o.) va poasser,. OS.) 505s 4 
Ga.App. 276. (2) Thus the fact that 
the witness, after being examined, has 
left the courthouse, and hence cannot 
be recalled to lay the required foun- 
dation, does not affect the require- 


ment. Georgia, etc., R. Co. v. Sasser, 
supra. 
51, 


Baldi v. Metropolitan Ins. Co., 
18 Pa.Super. 599. 


52. Ala.—Holt Lumber Co. v. Giv- 
ens, 92 So. 257, 196 Ala. 640. See 
Gregory v. State, 37 So. 259, 140 Ala. 
16 (approving rule, but holding it in- 
applicable). 


Ind.—New York, 
Flynn, 81 N.E. 
Ind.App. 501. 


La.—State v. Guy, 31 So. 1012, 107 
La. 573. 


hes me ae v. Hughes, 63 


ele. Re BOO" ave 
741, 82 N.E. 1009, 41 


Miss. 


Wash.—State v. Carter, 86 P. 29, 8 
Wash. 272. 


[a] In Arkansas Act Febr. 21, 1887 
§ 1, amending Mansfield Dig. § "5108, 
and permitting a party to controvert 
statements contained in an affidavit 
for the postponement of a trial on ac- 
count of absence of evidence, does not 
dispense with the requirement of a 
foundation, deemed required by Mans- 
field Dig. § 2908, relating to the mode 
of laying the foundation. St. Louis, 
ete., R. Co. v. Sweet, 21 S.W. 587, 57 
Ark. 287. 


[b] In Iowa (1) it has been held 
that the text rule applies whether the 
case is criminal or civil (State v. 
Shannehan, 22 lowa 435), (2) in view 
of statutory provisions that the same 
rules of evidence apply in both kinds 
of proceedings (State v, Shannehan, 
supra). 


[c] In Kentucky the foundation 
held required by Civ. Code § 598 must 
be laid when the affidavit of testimony 
of an absent witness is used to pre- 
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peachment of testimony of an absent witness,*® and 
is not changed by the fact that the witness is inac- 
So, except in jurisdictions in which it is 
held that whether a foundation for the impeachment 
of a witness of an adverse party by oral testimony of 
inconsistent or contradictory statements must be laid 
rests in the discretion of the trial court,°1 where a 
party, for the purpose of avoiding a continuanee, en- 
ters into a stipulation as to what an absent witness 
would testify if present, he cannot show by oral tes- 
timony, for the purpose of impeachment, that such 
witness has made inconsistent or contradictory state- 
ments, in the absence of a proper foundation for the 
introduction,®? and lack of foundation is not ex- 
cused by the fact that no opportunity existed.53 
More particularly, where the av 

impeached consists of a Heepositibnss in order to im- 


ence sought to be 


vent a continuance. Blanton v. Com- 
HSH ett 276 S.W. 507, 210 Ky. 


[d] In Missouri (1) since ‘other 
evidence,” in Rev. St. (1879) § 1886, 
providing that the facts which it is 
admitted the absent witness in a crim- 
inal proceeding wou'd swear to, if 
present, may be contradicted by other 
evidence, means other competent evi- 
dence (State v. Hickman, 75 Mo. 416), 
(2) and evidence of contradictory 
statements is only admissible when a 
proper foundation has been laid for 
its introduction (State v. Wickman, 
supra), (3) where no such foundation 
has been laid, proof of such contra- 
dictory statements cannot be made in 
the criminal proceeding (State v. 
Hickman, supra). (4) Necessity of 
proper foundation for proof of incon- 
sistent statements see supra § 1275. 
(5) However, in a civil case, in view 
of Rev. St. (1899) § 687, a foundation 
need not be laid. State v. Hickman, 
supra; Coleman v. Treece, 130 S.W. 
56, 149 Mo.App. 61; Nagel v. St. Louis 
aes Co., 79 S.W. 502, 104 Mo.App. 


53. New York, etc., R. Co. v. Flynn, 
Eecae 741, 82 N.E. 1009, 41 Ind. App. 


54. Ala.—West v. Spratling, 86 So. 
32, 204 Ala. 4783 Mims v. Sturdevant, 
36 Ala. 636; Doe ex dem. Hughes y. 
Wilkinson, 35 Ala. 453. 


Colo.—Ryan v. Sauer 40 Ps 775; 21 
Colo. 119. 


Ill.—-Benedict v. Dakin, 90 N.E. 712, 
243 Ill. 384; Hoyt v. Chicago City Ry. 
Co., 166 Th, App. 361. 


La.—State v. Wiggins, 23 So. 334, 
50 La.Ann. 330. 


Md.—Matthews v. Dare, 20 Md. 248. 


N.Y.—Stacy v. Graham, 14 N.Y. 492 
[aff 10 N.Y.Super. 444]. 


S.D.—Louder v. Hunter, 129 N.W. 
29 12 pow. 628. 


Va.—Unis v. Charlton, 12 Gratt. (53 
Va.) 484 


[a] In California the statutory 
rule that a foundation must be laid 
for proof of inconsistent or con- 
tradictory statements applies to im- 
peachment of testimony taken by 
deposition by oral testimony. People 
v. Garnett, 98 P. 247, 9 Cal.App. 194. 


[b] In Georgia, in view of Civ. 
Code § 5292, in order to impeach a wit- 
ness of an adverse party, whose tes- 
timony has been given by deposition, 
by proof of inconsistent or contra- 
dictory statements, a foundation first 
must be laid. Raleigh, Ste ye ReECo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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peach it by oral testimony of inconsistent or con- 
tradictory statements, the general rule is that a prop- 
er predicate must be laid, even though it is impossible 
or difficult to lay such foundation.®® 
few jurisdictions it is held that no foundation need 
be laid for the impeachment of such deposition by 
inconsistent or contradictory 
statements.°® Again, the rule that a party who seeks 
to discredit a witness of ‘an adverse party by writ- 
ten evidence of inconsistent or contradictory state- 
ments first must lay a foundation®’ applies where the 
witness has died since giving the testimony to be im- 
Where the evidence sought to be im- 


oral testimony of 


peached.®§ 


v. Bradshaw, 39 S.E. 555, 113 Ga. 862. 


55. Blakely Oil, etc., Co. v. Proc- 
tor & Gamble Co., 67 S.E. 389, 134 Ga. 
139; Raleigh, etc, R...Co. v. Brad- 
shaw, 39 S.E. 555, 113 Ga. 862; State 
v. Wiggins, 23 So. 334, 50 La.Ann. 330; 
Louder v. Hunter, 129 N.W. 237, 26 
S.D. 628. 


[a] Absence of witness does not 
affect the rule. Raleigh, etc., R. Co. 
v. Bradshaw, 39 S.E. 555, 113 Ga. 862. 
See State v. Wiggins, 23 So. 334, 50 La. 
Ann. 330 (dictum). 


{[b] That witness is deceased does 
not change the rule. See State v. 
Wiggins, 23 So. 334, 50 La.Ann. 330 
(dictum). 


[ec] That witness resides out of 
state does not affect the rule. Blake- 
ly Oil, ete., Co. v. Proctor & Gamble 
Co., 67 S.E. 389, 134 Ga. 139. 


[d] Statements made after deposi- 
tion was taken (1) cannot be shown 
without laying a foundation. Ryan v. 
People, 40 P. 775, 21 Colo. 119; Blake- 
ly Oil, ete., Co. v. Proctor & Gam- 
ble Co., 67 S.E. 389, 134 Ga. 139; State 
v. Wiggins, 23 So. 334, 50 La.Ann. 330; 
Stacy v. Graham, 14 N.Y. 492 [aff 10 N. 
Y.Super. 444]; Kimball v. Brown, 19 
Wend. (N.Y.) 437 [rev on other 
grounds 25 Wend. 259]; Louder v. 
Hunter, 129 N.W. 287, 26 S.D. 628. (2) 
The party must proceed to take the 
deposition of the witness so as to get 
his evidence properly before the court, 
and give the adverse party an oppor- 
tunity to examine the witness on the 
subject. Louder v. Hunter, supra. 


[e] Although contradictory state- 
ments were net known until after 
deposition was taken (1) they cannot 
be proved in the absence of a founda- 
tion laid. Ryan v. People, 40 P. 775, 
21 Colo. 119; State v. Wiggins, 23 So. 
334, 50 La.Ann. 330; Stacy v. Graham, 
14 N.Y. 492 [aff 10 N.Y.Super. 444]. 
(2) However, where a deposition was 
taken ex parte and the party seeking 
to impeach the witness had no knowl- 
edge of the taking, he may prove con- 
tradictory statements of deponent 
without laying a foundation. McKin- 
ney v. Neil, 16 F.Cas.No. 8,865, 1 Mc- 
Lean 540. 


56. Comstock’s Adm’r v. Jacobs, 94 
A. 497, 89 Vt. 133, Ann.Cas.1918A 465; 
Robinson v. Hutchinson, 31 Vt. 443. 


57. See supra § 1276. 

58. Nagi v. Detroit United Ry., 204 
N.W. 126, 129, 231 Mich. 452 [quot 
Cyc]. 

fa] Rule applied where impeach- 
ing evidence consists of a letter. 
Nagi v. Detroit United Ry., 204 N.W. 
126, 231 Mich. 452. 


59. Ala.—Baird Lumber Co. v. 
Devlin, 27 So. 425, 124 Ala. 245; Doe 
“se Hughes y. Wilkinson, 35 Ala. 
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However, in a 


in connection 


so.°4 


Rear tt a v. Driskell, 13 Ga. 


Ill.—Robinson y. Savage, 
850, 124 Ill. 266. 


Ind.—Eppert v. Hall, 31 N.E. 74, 32 
N-E. 713, 133 Ind.- 417; ) Jenkins v. 
Lutz, 59 N.E. 288, 26 Ind.App. 150. 


Mo.—Gregory v. Cheatham, 36 Mo. 
155; Ebert v. Metropolitan St. Ry. Co., 
160 S.W. 34, 174 Mo.App. 45. 


Tex.—Opet v. Denzer, Goodhart & 
Schener, (Civ.App.) 93 S.W. 527; Joy 
v. Liverpool, ete., Ins. Co., 74 S.W. 822, 
32 Tex.Civ.App. 433; Galveston, etc., 
R. Co. v. Briggs, 23 S.W. 503, 4 Tex. 
Civ.App. 515. 


[a] That impeaching evidence was 
not known until after deposition is 
offered in evidence does not affect the 
rule. Galveston, ete., R. Co. v. Briggs, 
23 S.W. 508, 4 Tex.Civ.App. 515. 


[b] Bule applied where impeach- 
ing evidence consists of: (1) Affida- 
vit. Robinson y. Savage, 15 N.H. 850, 
124 Ill. 266. (2) Bankruptcy schedule. 
Opet y. Denzer, Goodhart & Schener, 
(Tex.Civ.App.) 95 S.W. 527. (3) Depo- 
sition, in another proceeding (Doe ex 
dem. Hughes vy. Wilkinson, 35 Ala. 
453; Eippert v. Hall, 31.N.E. 74, .32 N. 
Mee Wot son LAG, 407). G4) Or ane the 
same suit (Joy v. Liverpool, etc., Ins. 
Co., 74 S.W. 822, 32 Tex.Civ.App. 433). 
(5) However, where more than one 
deposition of a witness is taken in the 
same suit, by the same party, and he 
reads one of such depositions on the 
trial, he makes the previous, deposi- 
tions evidence in the case, and they 
may be read to discredit the witness 


15 N.E. 


without laying a foundation. Doe ex 
dem. Hughes vy. Wilkinson, supra; 
Thompson y. Gregor, 19 P. 461, 11 


Colo. » 531. Compare Thomasson v. 
Driskell, 13 Ga. 253 (holding that, 
where a party took two depositions 
of the same witness in the same case 
but read only one of them, the adverse 
party might read the cross interroga- 
tories and answers thereto in the oth- 
er deposition to show that a proper 
foundation for impeachment of the 
witness had been laid). (6) Letter. 


.Baird Lumber Co. v. Devlin, 27 So. 425, 


124 Ala. 245; Jenkins v. Lutz, 59 N.H. 
288, 26 Ind.App. 150; Gregory v. 
Cheatham, 36 Mo. 155. (7) Written 
report of accident. Ebert v. Metro- 
politan St. Ry. Co., 160 S.W. 34, 174 


Mo.App. 45; Galveston, etc., R. Co. v. 
Briggs, 23 S.W. 503, 4 Tex.Civ.App. 
aloe 

60. Georgia R., etc., Co. v. Smith, 


11 S.H. 859, 85 Ga. 530. 


[a] Rule applied where impeach- 
ing evidence consists of brief of tes- 
timony at previous trial. Georgia R., 
eter Co. v. Smith, 11 S.E. 859, 85 Ga. 


61. State v. Bartley, 29 P. 701, 48 
Kan. 421. 
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peached consists of a deposition,®® or interroga- 
tories,°° it is necessary to lay a proper predicate in 
order to permit the introduction of written inconsist- 
ent or contradictory statements of the witness, 
whether in the case of such deposition, it is difficult 
or impossible to do so,°1 except where the impeach- 
ing evidence consists of statements made under oath 
with 
Moreover, where the evidence to be so impeached by 
oral testimony consists of testimony at a former tri- 
al or hearing, a proper foundation first must be 
laid,®* even though it is difficult or impossible to do 
So, also, where such testimony at a prior trial 


some judicial proceeding.®* 


[a] Stipulation to prevent contin- 
uance.—(1) Where a party, to prevent 
a continuance because of the absence 
of a witness of an adverse party, stip- 
ulates that the facts as to what such 
witness would testify to if present, 
as contained in the affidavit for the 
continuance, may be used in evidence 
as the deposition of the absent wit- 
ness, even though it is impossible to 
lay a foundation for impeachment by 
proof of written inconsistent or con- 
tradictory statements, the require- 
ment is not relaxed. State v. Bartley, 
29 P. 701, 48 Kan. 421. (2) So this 
rule has been applied where the im- 
peaching evidence consists of written 
statements beforé a grand jury. State 
v. Bartley, supra. (3) The reason is 
that the party has been forced to trial 
without the personal presence of the 
person whose testimony is used, and 
it would be unjust to force a party to 
trial without the presence of his wit- 
ness and then, because no foundation 
could be laid, relax the rule requiring 
the foundation. State v. Bartley, su- 


pra. 
62. See cases infra this note. 
[a] In Georgia (1) a witness tes- 


tifying by deposition cannot be im- 
peached by his testimony on a former 
trial embraced in an agreed and ap- 
proved brief of the evidence unless a 
proper foundation has been laid by 
calling his attention thereto (Hstill v. 
Citizens & Southern Bank, 113 S.E. 
552, 153 Ga. 618), (2) such testimony 
not coming within the provision of 
Civ. Code (1910) § 5881, declaring that 
a witness may be impeached by writ- 
ten statements made under oath in 
connection with some judicial pro- 
ceedings (Estill v. Citizens & South-: 
ern Bank, supra). 


63. U.S.—Mattox-v. United States, 
ne 391;2 L06) «Use 2315-39) wed, 


Ariz.—Webb v. State, 131 P. 970, 14 
Ariz. 506. 


Cal.—People y. Pembroke, 9 i 
6 Cal.App. 588. eee 


Ga.—Sharp y. Hicks, 21 S.E. 2 
Ga. 624. ae 


eee eae v. Johnson, 35 La.Ann. 


Mich.—People v. Harvey, 189 N.W. 
925, 220 Mich. 226. 


Minn.—Lerum v. Geving, 105 N.W. 
967, 97 Minn. 269. 


Tex.—Hirschberg v. State, 35 S.w. 
(2d) 430, 117 Tex.Cr. 504; Mitchell v. 
State, 222 S.W. 988, 87 Tex.Cr. 530. 


64. U.S.—Mattox v. United States, 
15 S.Ct. 337, 156 U.S. 287, 39 L.Ed. 409. 


’ Ga.—Sharp v. Hicks, 21 S.B. 208, 94 
Ga. 624. 


eae Pore v. Johnson, 35 La.Ann. 


Mich.—People v. Harvey, 189 N.W. 
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or hearing is to be impeached by written evidence 
of inconsistent or contradictory statements, a prop- 
er foundation first must be laid,®® even though it is 
difficult or impossible to do so.°® However, a stat- 
utory provision that when competent evidence has 
been preserved in a bill of exceptions it may be used 
in the same manner as if preserved in a deposition, 
but that the party against whom the evidence is to 
be used shall be permitted to prove contradictory 
matters as though the witness was present and tes- 
tified, has been construed as not requiring the laying 
of a foundation for the introduction of such im- 
peaching evidence.®? 


Party as witness. Where statements in a deposi- 
tion by a party are impeached by statements made 
in a previous but incomplete attempt to take such 
deposition, such latter statements being admissible 
as declarations or admissions of a party,°® no foun- 
dation need be laid.°® Where a party, as a witness, 
is to be impeached by oral testimony of inconsistent 
or contradictory statements, and his testimony in a 


[b] That 


925, 220 Mich. 226. 
not change t 


Tex.—Hirschberg v. State, 35 S.W. 
(2d) 430, 117 Tex.Cr. 504; Mitchell v. 
State, 222 S.W. 983, 87 Tex.Cr. 530. 
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tness is deceased does 
e rule. 
Co. v. Boesen, 105 N.W. 303, 74 Neb. 
764, 4 L.R.A.N.S. 122. 
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previous hearing is read in evidence under a stipula- 
tion, because of his absence, in view of the general 
rule that no foundation need be laid for such im- 
peachment where the evidence is admissible as an 
admission,’ it is not necessary to lay a foundation." 


[§ 1280] b. Mode of Laying Foundation’?—(1) 
General Principles—(a) Witness Present at Trial or 
Hearing—aa. Witness of Adverse Pariy—(aa) 
Oral Testimony—aaa. In General. In some jurisdic- 
tions it is held that it 4s unnecessary first to call 
the attention of the witness of an adverse party, 
sought to be impeached by oral testimony of in- 
consistent or contradictory statements, to such im- 
peaching statements,7* nor to inquire of the witness 
whether or not, he made such statements,’# nor to give 
the witness an opportunity to explain.7° However, 
the great weight of authority is that the proper 
method of laying the required?*® foundation for such 
impeachment of the witness is by directing his at- 
tention to the statements,77 by inquiring of the wit- 


Ash, 24 N.H. 319. 
8 Me. 42 (dictum). 


_[a] Beason for rule—The reason 
given for the majority rule, that is, 


See Ware v. Ware, 
Omaha St. R. 


See Baker v. 


Sands, (Tex.Civ.App.) 140 S.W. 520] ¢ < A rela 
[a] Even though impeaching | (dictum). aitiries which call nis attention (eure 
statements were unknown to the par- 67. See statutory provisions; and|particular circumstances and occa- 


ty seeking to discredit the witness at 
the time the witness was examined, 
the text rule applies. Lerum vy. Gev- 
ing, 105 N.W. 967, 97 Minn. 269; 
Hirschberg v. State, 35 S.W.(2d) 430, 
erie Ors 75.0 4. 


[b] hat impeaching statements 
were made subsequent to examination 
Of witness does not affect’ the rule. 
Lerum v. Geving, 105 N.W. 967, 97 
Minn. 269; Hirschberg v. State, 35 S. 
W.(2d) 430, 117 Tex.Cr. 504. 


[c] Absence of the witness at the 
trial does not affect the rule. People 
Phamtnr ore 189 N.W. 925, 220 Mich. 


[d] That witness is deceased (1) 
does not affect the rule (Mattox v. 
United States, 15 S.Ct. 337, 156 U.S. 
237, 39 L.Ed. 409; Sharp v. Hicks, 21 
S.E. 208, 94 Ga. 624; State v. Johnson, 
35 La.Ann. 871; Hirschberg v. State, 
35) S.W:(2d) 430,. 117. Tex.Cr. 504; 
, Mitchell v. State, 222 S.W. 983, 87 Tex. 
Cr. 530. Contra Hamblin v. State,+30 
S.W. 1075, 34 Tex.Cr. 368), (2) since 
the rule is intended not only for the 
protection of the witness, but for the 
elucidation of the truth (State v. 
Johnson, supra). 


65. Lancaster v. State, 106 So. 609, 
21 Ala.App. 140 [cert den 106 So. 617, 
214 Ala. 2; 106 So. 618, 214 Ala. 76]; 
Omaha St. R. Co. v. Boesen, 105 N.W. 
303, 74 Neb. 764, 4 L.R.A.N.S. 122; 
Baker v. Sands, (Tex.Civ.App.) 140 S. 
W. 520. 


[a] Rule applied where impeach- 
ing evidence consists of: (1) Affida- 
vit. Baker v. Sands, (Tex.Civ.App.) 
140 S.W. 520. (2) Testimony at a 
different trial or hearing. Lancaster 
v. State, 106 So. 609, 21 Ala.App. 140 
[eert den 106 So. 617, 214 Ala. 2; 106 
So. 618, 214 Ala. 76]; Omaha St. R. 
Co. vy. Boesen, 105 N.W. 3038, 74 Neb. 
764, 4 L.R.A.N.S. 122. 


66. Omaha St. R. Co. v. Boesen, su- 
pra; Baker vy. Sands, (Tex.Civ.App.) 
140 S.W. 520. 


[a] Absence of witness does not 
change the rule. Baker vy. Sands, 
(Tex.Civ.App.) 140 S.W. 520. 


case infra this note. 


[a] In Missouri, under Rev. St. 
(1899) § 3149, providing that when- 
ever any competent evidence shall 
have been preserved in any bill of ex- 
ceptions the same may be used there- 
after in the same manner as if it had 
been preserved in a deposition in the 
cause, but the party against whom 
such testimony of any witness may 
be used shall be permitted to prove 
any matters contradictory thereof as 
though such witness was present and 
testified, where a party reads from a 
bill of exceptions rather than have his 
witness present, his adversary may 
read an affidavit of Such witness in 
rebuttal, without laying a predicate. 
Kly-Walker Dry Goods Co. v. Mansur, 
87 Mo.App. 105. 


68. See Evidence § 387. 


69. Owens vy. Kansas City, etc., R. 
Sue 8 S.W. 350, 95 Mo. 169, 6 Am.S.R. 
Oo . 


70. See supra § 1277. 


71. Hunter v. Gibbs, 48 N.W. 
79 Wis. 70. 


72. Rule under statute see infra § 
1281. 


73. Sirk v. Emery, 67 N.H. 668, 184 
Mass. 22; Carville v. Westford, 40 N. 
E. 893, 163 Mass. 544; Tucker v. 
Welsh, 17 Mass. 160, 9 Am.D. 137. 


{a] Statutory requirement as to 
party’s own witness, that before such 
witness may be impeached by proof 
of inconsistent statements he must be 
allowed to explain them, does not re- 
quire that a witness produced by the 
other party shall be given such oppor- 
tunity. Allin v. Whittemore, 50 N.E. 
618, 171 Mass. 259. 


74. Tomlinson y. Derby, 
562; Wilkins v. Babbershall, 32 Me. 
184; Howes v. Colburn, 43 N.E. 125, 
165 Mass. 385; Gould v. Norfolk Lead 
Co., 9 Cush. (Mass.) 338, 57 Am.D. 50; 
Thompson v. J. P. Morin & Co., 114 A. 
274, 80 N.H. 144; Villineuve v. Man- 
ehester St. RB. Co., 60 A. -748;0%3 INGE 
250; Chesley v. Chesley, 37 N.H. 229; 
Cook v. Brown, 34 N.H. 460; Titus v. 


257, 


43 Conn. 


sions, be given’an opportunity to ex- 
plain what was formerly said, is suf- 
ficiently met by an opportunity to ex- 
plain after the contradicting testimo- 
ny is put in. Villineuve v. Manches- 
ter St: Rv Go.) 160 JA.4 74873 NEE 250:; 
Titus) vis sAshiy S22 IN ses os 


75. Allin v. WHtittemore, 50 N.EH. 
618; 171 Mass. 259. 


[a] Statutory requirement as to 
party’s own witness that before such 
witness may be impeached by proof 
of inconsistent statements he must be 
asked whether or not he made such 
statements does not require that a 
witness produced by the other party 
shall have his attention called to such 
statements. Allin v. Whittemore, 50 
N.E. 618, 171 Mass. 259. 


76. See supra § 1275. 
77. U.S.—Chicago,-M. & St. P. R. 
Cor ov. JArtery. TiS Ct 125 13% Wise 


Bennett v. Hoffman, 289 F. 797; 
McKinney v. Niel, 16 F.Cas.No. 8,865, 
1 McLean 540. See The Charles Mor- 
gan, 5 S.Ct. 1172, 115 U.S. 69, 29 L:Hd. 
816 (dictum). . 


Ala,.—Burton v. State, 22 So. 585, 15’ 
Ala. 1; Independent Life Ins. Co. v. 
Vann, 130 So. 520, 24 Ala.App. 938. See 
Simon y. Wyler, 130 So. 778, 222 Ala. 
91; Dabney v. Mitchell, 66 Ala. 495. 
(both dictum). 


Ark.—Bobo v. Bryson, 21 Ark. 387, 
76 Am.D. 406; Drennen v. Lindsey, 15. 
Ark. 359. 


Cal.—Barkly v. Copeland, 15 P. 307, 
74 Cal. 1, 5 Am.S.R. 413 [rev on other 
grounds 25 P. 1, 86 Cal. 483]; People 
v. Richaud, 180 P. 50, 39 Cal.App. 779: 


SESE ee y. O’Donnell, 6 Colo. 


Fla.—Morasso y. State, 76 So. 177, 74 
Fla. 269; Bennett v. State, 63 So. 842, 
66 Fla. 369. 


Ill.— People vy. Goldberg, 1385 N.E. 
84, 302 Ill. 559;- People v. Boetcher, 
132 N.E. 236, 298 Ill. 580; Hoge v. 
People, 6 N.E. 796, 117 Ill. 35; Ger- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ness whether or not he made such statements,’* and, | of course, it is necessary that the witness make his 


man EF. Ins. Co. v. Grunert, 1 N.E. 113, 
112 Ill. 68; Richardson v. Kelly, 85 
Ill. 491; Regnier v. Cabot, 7 Ill. 34; 
J. F. Humphreys & Co. v. City of 
Bloomington, 246 Ill.App. 334; Arnell 
v. Superior Mirror Co., 210 Ill.App. 
486; Bock v. Wagant, 5 Ill.App. 643. 
See Helgesen y. Chicago Suburban 
Water & Light Co., 156 Ill.App. 541 
(dictum). 


Iowa.—Roberts v. Morse, 181 N.W. 
678, 190 Iowa 1344; Trumble v. Hap- 
py, 87 N.W. 678, 114 Iowa 624; State 
v. Hamilton, 32 lowa 572. 


La.—State v. Conerly, 21 So. 192, 
48 La.Ann. 1561; State v. Delaneuville, 
19 So. 550, 48 La.Ann. 502; State v. 
Jones, 11 So. 596, 44 La.Ann. 960; 
State v. Johnson, 35 La.Ann. 871. 


Mich.—Strudgeon v. Sand Beach, 
65 N.W. 616, 107 Mich. 496; Platt v. 
Broderick, 38 N.W. 579, 70 Mich. 577. 


Minn.—Johnson v. Young, 149 N.W. 
940, 127 Minn. 462; Granning v. Swen- 
son, 52 N.W. 30, 49 Minn. 381; State 
v. Staley, 14 Minn. 105; Scott v. King, 
7 Minn. 494. 


ae sey ah v. Hughes, 63 Miss. 


Mo.—Gregory v. Cheatham, 36 Mo. 
155; State v. Davis, 29 Mo. 391; Whit- 
low vy. St. Louis-San Francisco Ry. 
Co., (App.) 282 S.W. 525 [cert quash- 
ed State ex rel. St. Louis & S. F. R. 
Co. vy. Daues, 290 S.W. 425, 316 Mo. 
474]. See State v. Young, 12 S.W. 879, 
99 Mo. 666 (dictum). 


Neb.—Hanscom y. Burmood, 53 N. 
W. 371, 35 Neb. 504; Wood River Bank 
v. Kelley, 46 N.W. 86, 29 Neb. 590; 
Williams v. Hikenberry, 41 N.W. 770, 
25 Neb. 727. 


N.J.—Gluck v. Castles Ice Cream 
Co., 140 A. 419, 104 N.J.Law 397; State 
v. Calabrese, 124 A. 54, 99 N.J.Law 
312 [aff 126 A. 924, 100 N.J.Law 412]; 
A ha vy. Brady, 59 A. 6, 71 N.J.Law 
360. 


N.Y.—People v. Friedman, 98 N.BE. 
471, 205 N.Y. 161, 45 L.R.A.N.S. 55; 
Hubbard v. Briggs, 31 N.Y. 518; Val- 
ton v. National Fund L. Assur. Co., 20 
N.Y. 32; Pendleton v. Empire Stone 
Dressing Co., 19 N.Y. 13; Wisniewski 
v. New York Cent. R. Co., 238 N.Y.S. 
429, 228 App.Div. 27; Bouton v. Welch, 
69 N.Y.S. 407, 59 App.Div. 288 [aff 
63 N.E. 539, 170 N.Y. 288]; Stewart v. 
Long Island R. Co., 66 N.Y.S 436, 54 
App.Div. 623 [aff 59 N.E. 1130, 166 
N.Y. 604]; Seipp v. Dry Dock, etce., R. 
Co., 61 -N.Y.S. 409, 45 App.Div. 489; 
Provost v. New York, 3 N.Y.S. 531, 
15 Daly 87 [aff 22 N.E. 1128, 117 N.Y. 
626]; Heyman vy. Singer, 99 N.Y.S. 
942, 51 Misc. 18. 


Ohio.—Baird vy. Detrick, 8 Ohio App. 
£98: 


R.I.—Hazard v. New York, etc., R. 
Co., 2, R:1. 62. 


Tenn.—Moore v. Bettis, 11 Humphr. 
67, 538 Am.D. 771. 


Tex.—Bigham yv. Carr, 21 Tex. 142; 
Texarkana Gas, etc., Co. v. Lanier, 
126 S.W. 67, 59 Tex.Civ.App. 198; Hop- 
per vy. State, 277 S.W. 636, 102 Tex.Cr. 
313. See St. Louis Southwestern Ry. 
Co. of Texas v. Bishop, (Civ.App.) 291 
S.W. 3843; Curry v. State, 162 S.W. 
851, 72 Tex.Cr. 463 (both cases dic- 
tum). 

Utah.—State v. Buffone, 234 P. 539, 
65 Utah 92. 


Wa.—Adams v. Ristine, 122 S.E. 126, 
138 Va. 273, 31 A.L.R. 1413. See Davis 
v. Franke, 33 Gratt. (74 Va.) 413 (dic- 
tum). 


Wis.—Smith v. Wallace, 25 Wis. 55. 


Wyo.—Toms v. Whitmore, 44 P. 56, 
6 Wyo. 220. 


See Evans y. Burleson, 260 P. 743, 
127 Okl. 290 (recognizing rule, but 
holding it inapplicable); Kreiter v. 
Bomberger, 82 Pa. 59, 22 Am.R. 750; 
Oy oe v. Freeman, 20 S.E. 974, 43 S.C. 

o- 


Vt.—In re Waterman’s Will, 150 A. 
Go, Ue Vien e4oe 


Wash.—State v. Green, 291 P. 728, 
7 He ee 574 (last three cases dic- 
um). 


[a] Object.—The object of the rule 
is that in fairness to the witness he 
should be afforded an opportunity to 
recollect and explain his former state- 
ment, if one was made. Johnson v. 
Young, 149 N.W. 940, 127 Minn. 462. 


78. U.S.—Mattox v. U. S., 15 S.Ct. 
337, 156 U.S. 237, 39 L.Ed. 409; Conrad 
v. Griffey, 16 How. 38, 14 L.Ed. 835; 
Gratz v. McKee, 9 F.(2d) 593 [cert den 
46 S.Ct. 472,°270 U.S. 664, 70 L.Ed. 
788]; George v. Meyers, 241 F. 653, 
154 C.C.A. 411; U. S. v. Dickinson, 25 
F.Cas.No. 14,958, 2 McLean 325. See 
The Charles Morgan, 5 S.Ct. 1172, 115 
U.S. 69, 29 L.Ed 316 (dictum). Con- 
tra Howland v. Conway, 12 F.Cas.No. 
6,793, 1 Abb.Adm. 281. 


Ala.—Alabama Machinery & Supply 
Co. v. Caffey, 104 So. 509, 213 Ala. 
260; Parker v. Newman, 75 So. 479, 
200 Ala. 103; Roberts v. State, 54 So. 
993, 171 Ala. 12; Patterson v. State, 
54 So. 696, 171 Ala. 2; McDaniel v. 
State, 52 So. 400, 166 Ala. 7; Hester 
v. State, 15 So. 857, 103 Ala. 83; Gil- 
yard v. State, 13 So. 391, 98 Ala. 59; 
Birmingham Ry. Light & Power Co. v. 
Demmins, 57 So. 404, 8 Ala.App. 359. 
See Floyd v. State, 2 So. 683, 82 Ala. 
16; Howell v. Reynolds, 12 Ala. 128 
(both dictum). 


Ark.—Hyde v. State, 271 S.W. 330, 


168 Ark. 580; McDonald v. State, 244 
S.W. 20, 155 Ark. 142; Dean v. State, 
214 S.W. 38, 139. Ark. 433; Lind. v. 


State, 207 S.W. 47, 137 Ark. 92; Mid- 
Jand Valley R. Co. v. Skinner, 138 S. 
W. 969, 99 Ark. 370; Murphy v. St. 
Louis, ete, R. Co., 122: S.W. 636, 92 
Ark. 159; Carpenter v. State, 36 S.W. 
900, 62 Ark. 286; Griffith v. State, 37 
Ark. 324; Bobo v. Bryson, 21 Ark. 387, 
76 Am.D. 406; Beebe v. De Baun, 8 
Ark, 511. See Collins v. Mack, 31 Ark. 
684; Drennen v. Lindsey, 15 Ark. 359 
(both dictum). 


Cal.-—Sinkler v. Siljan, 68 P. 1024, 
136 Cal. 356; People v. Chin Hane, 41 
P. 697, 108 Cal. 597; Young v. Brady, 


29 BP. 489, 94 Cal. 128; People v. De- 
vine, 44 Cal. 452; Rice v. Cunning- 
ham, 29 Cal. 492, 


Colo.—Jaynes v. People, 99 P. 325, 
44 Colo. 535, 16 Ann.Cas. 787; Ryan v. 
People, 40 P. 775, 21 Colo. 119. 


Del.—State v. Deputy, 50 A. 176, 19 
IETS: 


Ga.—Mitchell v. State, 109 S.E. 357, 
152 Ga: 375; Biggers v. King, 54 Ga. 
369. See Oatis v. Brown, 59 Ga. 711 
(where the witness is first asked 
whether or not he had made the in- 
consistent statements, a proper foun- 
dation is made); Bryan v. Walton, 14 
Ga. 185 (approving rule, but holding 
it inapplicable); Williams v. Chap- 


man, 7 Ga. 467 (recognizing rule, but 
holding it yy baka 
Idaho. 265. BP. 24; 


45 Idaho 760; Douglas v. Kenney, 233 
P. 874, 40 Idaho 412. 


Ill.—People v. Goldberg, 135 N.E. 
84, 302 Ill. 559; Math v. Chicago City 
Ryne Co, 90) N.S 235, 2438-111, 1143 


Winslow v. Newlan, 45 Ill. 145; Root 
v. Wood, 34 Ill. 283; Gotloff v. Henry, 


14 Ill. 384; Chicago, ete., R. Co. v. 
Lammert, 19 Ill.App. 135. 
Ind.—Houston v. State, 180 N.E. 


582, 203 Ind. 409; Owen v. Rynerson, 
17 Ind. 620; Weinzorpflin v. State, 7 
Blackf. 186; Doe ex dem. Sutton v. 
Reagan, 5 Blackf. 217, 33 Am.D. 466; 
New York, etc., R. Co. v. Flynn, 81 
N.E. 741, 82 N.E. 1009, 41 Ind. App. 
501; Famous Mfg. Co. v. Harmon, 62 
N.H. 306, 28 Ind.App. 117. 


Iowa.—Roberts v. Morse, 181 N.W. 
678, 190 Iowa 1344; State v. Watson, 
72 N.W. 283, 102 Iowa 651; State v. 
Hamilton, 32 Iowa 572; Strunk v. 
Ochiltree, 15 Iowa 179. 


Ky.—Powers v. Gatliff Coal Bor, 14 
S.W.(2d) 216, 228 Ky. "5; Bowman v. 
Commonwealth, 255 S.W. 1053, 201 
Ky. 149; Terhune v. Commonwealth, 
244 S.W. 671, 196 Ky. 238. See Craft 
v. Com.;, 81° Ky. .250,;"5 Kyilsk 563,750 
Sao 160 (dictum). 


ate v. Watson, 106 So. 302, 
169 ra) 779; State v. Johns, 65 So. 738, 
iii ie BE 552: State v. Fletcher, 53 So. 
877, 127 La. 602; State v. Jones, 11 So. 
596, 44 La.Ann. 960; State v. Angelo, 
32 La.Ann. 407. See State v. Cazeau & 
Blanchard, 8 La.Ann. 109 (dictum). 


Md.—Beam Motor Car Co. v. Loew- 
er, 102 A. 908, 131 Md.-552; O’Brien 
v. State, 94 A. 1034, 126 Md. 270; Bal- 
timore & O. R. Co. v. State, 80 A. 170, 
114 Md. 536; Higgins v. Carlton & 
Scaggs, 28 Md. 115, 92: Am'D. 666) 
Matthews v. Dare & McClure, 20 Md. 
248; Franklin Bank vy. Pennsylvania, 
etc., Steam’ Nav.-Co.:, 11 Gill & J. 233 
33 Am.D. 687. 


Mich.—People v. Riede, 80 N.W. 796, 
121 Mich. 700; Seligman v. Ten Eyck’s 
Estate, 18 N.W. 818, 53 Mich. 285. 


Miss.—Hicks v. State, 47 So. 524; 
McCall v. State, 29 So. 1003. 


Mo.—Barraclough v. Union Pac. R. 
Co., 52 S.W.(2d) 998, 1001. [cit Cyc]; 
State v. Clough, 38 S.W.(2d) 36, 327 
Mo. 700; State v. Stallings, 33 S.W. 
(2d) 914, 326 Mo. 1037; State v. Curt- 
ner, 170 S.W. 1141, 262 Mo. 214; State 
v. Heath, 121 S.W.. 149, 221 Mo. 565; 
Whitley v. Stein, (App.) 34 S.W.(2d) 
998; Whitlow yv. St. Louis-San Fran- 
cisco Ry. Co.,.. (Appi): 282 (S.w. 525 
[cert quashed State ex rel. St. Louis & 
S. FE. R. Co. v. Daues, 290 S.W. 425, 316 
Mo. 474]; Oster v. Chicago & A. R. 
Co. (App.) 256 S.W. 826; Guidewell v. 
Patterson, 229 S.W. 225, 207 Mo.App. 
437; Schinogle v. Baughman, (App.) 
228 S.W. 897; Bowman v. Marceline 
Coal & Mining Co., 154 S.W. 891, 168 
Mo.App. 703; Hoagland v. Modern 
Woodmen of America, 137 S.W. 900, 
157 Mo.App. 15. See State v. Stein, 79 
Mo. 330 (dictum). But see Hamilton 
v. Kansas City Rys. Co., (App.) 239 S. 
W. 164 (in a suit for property damage 
to an automobile from collision with a 
street car, testimony of the motorman 
as to statements immediately after 
the accident are not proper for laying 
a foundation for impeachment). 


Mont.—State v. McGowan, 93 P. 
552, 36 Mont. 422. 
Neb.—Meyers v. State, 198 N.W. 


871, 112 Neb. 149; Severa v. Village of 
Battle Creek, 129 N.W. 186, 88 Neb. 
127; O’Donnell v. Chicago, etc., R. 
Co., 91 N.W. 566, 65 Neb. 612; Wheeler 
v. Van Sickle, 56 N.W. 196, 37 Neb. 
651; Hanscom vy. Burmood, 53 N.W. 
371, 35 Neb. 504; Hooper vy. Browning, 
27 N.W. 419, 19 Neb. 420. 


N.J.—State v. Corson, 160 A. 555, 
109 N.J.Law 144 [aff 157 A. 1038, 108 
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reply,7® and by giving him an opportunity of ad- 


N.J.Law 12]; State v. Pitman, 121 A. 
597, 98 N.J.Law 626 [aff 124 A. 926, 
99 N.J.Law 527]; State v. Lodico, 95 
A. 626, 88 N.J.Law 394; State v. Hum- 
mer, 62 A. 388, 72 N.J.Law 328 [aff 
65 A. 249, 73 N.J.Law 714]. 


N.Y.—McCulloch v. Dobson, 30 N. 
BE. 641, 133 N.Y. 114;. People v. Wel- 
don, 19 N.E. 279, 111 N.Y. 569; Sloan 
v. New_York Cent. R. Co., 45 N.Y. 125 
[quot Hanselman v. Broad, 99 N.Y. 
S. 404, 406, 118 App.Div. 447]; Valton 
v. National Fund L. Assur. Co., 20 
NGYs joce rev. 22) Barb. 90%) Stacy. Vv. 
Graham, 14 N.Y. 492; Patchin v. As- 
tor WNiuts Ins) Cor, 13 N.Y.) 2683) Was- 
niewski v. New York Cent. R. Co., 238 
INGY: SS: 429, 228 ‘App.Div. °27; Dixon: v. 
Walker, 202 N.Y.S. 283, 206 App.Div. 
565; Harding v. Conlon, 144 N.Y.S. 
663, 159 App.Div. 441; People v. Mal- 
lon, 101 N.Y.S. 814, 116 App.Div. 425, 
19 Ney. Ann:-Cass 325, s2040NeY-Cr. 427 
[aff 81 N.E. 1171, 189 N.Y. 520]; Geis- 
er Mfg. Co. v. Taylor, 67 N.Y.S. 30, 55 
App.Div. 638; Rice v. Rice, 60 N.Y.S. 
97, 48 App.Div. 458; People v. Minisci, 
46 Hun 682, 12 N.Y.St. 719; Budlong 
v. Van Nestrand, 24 Barb. 25; Tooker 
v. Gormer, 2 Hilt. 71; McKiernan v. 
Hall, 121 N.Y.S. 87, 65 Misc. 138; Hey- 
man v. Singer, 99 N.Y.S. 942, 51 Misc. 
18; Sutton v. Wanamaker, 95 N.Y.S. 
525; Everson v. Carpenter, 17 Wend. 
419. See Larkin v. Nassau_Hlectric 
R, 'Co.7) 98° N:E:). 465, 2052 N.YS 267; 
Pendleton v. Empire Stone Dressing 
Co., 19 N.Y. 13 (both dictum). 


N.C.—State v. Wright, 75 N.C. 439. 


Ohio.—Radke v. State, 140 N.E. 586, 
LOT-OhiovSt: 3995 Runyan vi Price, 15 
Ohio FSH, 86 -Am iD. 4595)5 Kine vy. 
Wicks, 20 Ohio 87; Gaskins v. State, 
160 N.E. 500, 26 Ohio App. 435; French 
Bros.-Bauer Co. v. R. & G. Motorcar 
Co., 19 Ohio App. 299; New York L. 
Ins. Co. v. La Boiteaux, 5 Ohio Dec. 
(Reprint) 242, 4 Am.L.Rec. 1. 


Okl1.—Robinson vy. State, 130 P. 121, 
8 Okl.Cr. 667. 


S.C.—Duckett v. Pool, 13 S.E. 542, 34 
SC oa. 


Tenn.—Middle Tennessee R. Co. v. 
McMillan, 184 S.W. 20, 134 Tenn. 490; 
Cole v. State, 6 Baxt, 239; Bounds v. 
Schwab, 5 Sneed 591; Moore vy. Bettis, 
11 Humphr. 67, 53: Am.D. 771. | 


Tex.—International, etc., R. Co. v. 
Boykin, 89 S.W. 639, 99 Tex. 259 [rev 
(Civ.App.) 85 S.W. 1163]; Robinson 
Verstuare, bi SHW. 275, 73 Tex. 267: 
Ayres v. Duprey, 27 Tex. 593, 86 Am. 
D. 657; Jordan v. State, 10 Tex. 479; 
J. Lee Vilbig & Co. v. Lucas, (Civ. 
App.) 23 S.W.(2d) 516; Joy v. Liver- 
pool, ete., Ins. Co., 74 S.W. 822, .32 Tex. 
Civ.App. 433; Cabell v. Holloway, 31 
S.W. 201, 10 Tex.Civ.App. 307; Tucker 
v. State, 263 S.W. 920, 97 Tex.Cr. 653; 
Renn v. State, 143 S.W. 167, 64 Tex. 


Cr. 639; Martinez v. State, (Cr.) 53 
S.W. 634; Mason v. State, 7 Tex.App. 
623. 


Utah.—Requa v. Daly-Judge Mining 
Co., 148 P. 448, 46 Utah 92. 


Va.—Adams v. Ristine, 122 S.E. 126, 
US Ware com oleAwbinkt. Lalor pomiLcChyv. 
Commonwealth, 118 S.E. 107, 136 Va. 
773; Smith v. Watson, Sumner & Co., 
1 SEE 96,782) Va. TL2: 


Wash.—State v. Schuman, 153 P. 
1084, 89 Wash. 9, Ann.Cas.1918A, 633; 
Nethery v. Nelson, 99 P. 879, 51 Wash. 
624. 


Wis.—Miller v. State, 81 N.W. 1020, 
106 Wis. 156; Welch vy. Abbott, 40 N. 


|first called to the subject, 
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W. 223, 72 Wis. 512; Smith v. Wal- 
lace, 25 Wis. 55; Ketchingman v. 
State, 6 Wis. 426. 


Eng.—Carpenter v. Wall, 11 A.&E. 
803, 39 E.C.L. 426, 113 Reprint 619; 
Queen’s Case, 2 B.&B. 284, 6 H.C.L. 
160, 129 Reprint 976; Macdonnell v. 
Evans, 11 C.B. 930, 73 E.C.L. 930, 138 
Reprint 742; Crowley v. Page, 7 C.& 
P. 789, 32 E.C.L. 874, 173 Reprint 344. 


Que.—Aylmer, Seguin v. Rochou, 11 
Montr.Leg.N. 386. 


See Greer v. Higgins, 20 Kan. 420 
(dictum). 


{a] Basis of rule.—(1) ‘‘This rule 
is founded upon common sense, and is 
essential to protect the character of 
a witness. His memory is refreshed 
by the necessary inquiries, which en- 
ables him to explain the statements 
referred to, and show they were made 
under a mistake, or that there was no 
discrepancy between them and his tes- 
timony.’”’ Conrad y. Griffey, 16 How. 
(U.S.) 38, 46, 14 L.Ed. 835 [quot Mat- 
tox vi USS 45 S.Ct. 337, 156 US..237, 
246, 39 L.Ed. 409; Griffith v. State, 


Oe PARK 8.245 e329 Ie (2) “The rule 
- . . proceedsy fromsa sense of jus- 
tice to the witness; for, as the direct 


tendency of the evidence is to impeach 
his veracity, common justice requires 
that by first calling his attention to 
the subject, he should have an oppor- 
tunity to recollect the fact, and, if 
necessary, to correct the statement 
already given, as well as, by a re-ex- 
amination, to explain the nature, cir- 
cumstances, meaning and design of 
what he is proved elsewhere to have 
said.” Unis v. Charlton’s Adm’r, 12 


Gratt. (53 Va.) 484, 496 [quot Griffith | 


v. State, supra]. See to same effect 
Bounds v. Schwab, 5 Sneed (Tenn.) 
591. (3) “The reasons given for the 
rule are that justice requires that the 
attention of the witness should be 
in order 
that he may explain or deny the al- 
leged contradictory statements, and 
be given an opportunity, upon ‘a re- 
examination, to explain the nature, 
circumstances, meaning, and design of 
what he is proved elsewhere to have 
said.’ 1 Greenl. Hv. (14th Ed.) § 462.” 
Ryan v. People, 40 P. 775, 777, 21 Colo. 
119. (4) “To make the truth manifest 
upon the issues joined between the 
parties, is the object of all evidence. 
This testimony has no direct bearing 
upon any disputed fact, but raises a 
collateral issue upon the credit to be 
given to a witness, and with all col- 
lateral issues, is calculated to divert 
the minds of the jury from the points 
in controversy in the case. Such col- 
lateral. inquiry may, and often will 
become necessary, but it should be 
avoided where it can be, and I firmly 
believe it may be avoided in a major- 
ity of cases, where the inquiry is first 
made of the witness himself, either by 
his confessing such contradictory 
statements, or giving such explana- 
tions in regard to them, as will con- 
vince the party that nothing is to be 
made by pursuing the matter further. 
Again, witnesses are required, willing 
or unwilling, to come into Court and 
testify. They should appear there 
under the full confidence that their 
feelings and reputations will be re- 
spected and protected, so far as is 
consistent with the ends of justice. 
The witness suddenly finds himself on 
trial for his veracity, and his charac- 
ter attempted to be impaired, not only 
for the purposes of the present con- 
troversy, but unavoidably with his 
neighbors afterwards. His disregard 
of truth is sought to be established 
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mitting or denying such statements,®® of correct- 


by the most uncertain and unsatis- 
factory of all evidence, mere verbal 
declarations. A word imperfectly 
heard, forgotten or omitted, may 
change his whole meaning, and make 
him say what he never thought of; 
or even the imperfection of his own 
language may have misled the hearer. 
His seeming inconsistency may be 
proved by very honest witnesses, 
while he feels conscious of being 
wronged, and thus an angry and ex- 
cited contest very often continues 
through a whole trial, and embroils a 
neighborhood in bitter strife for years 
afterwards, which might all have been 
avoided by one minute’s explanation, 
in the first instance, from the party 
implicated, in the presence of those 
brought to impeach him. The oppor- 
tunity for explanation at the outset 
not being improved, the breach widens 
as the contest progresses, until it be- 
comes a matter of astonishment, how 
small a matter is sufficient to lay the 
foundation of a great controversy.” 
King v. Wicks, 20 Ohio 87, 92. 


[b] It is both right and duty of 
the party seeking to contradict a 
witness by proof of inconsistent state- 
ments to ask the witness whether or 
not he had made such statements. 
Biggers v. King, 54 Ga. 369. 


[c] In Pennsylvania (1) formerly 
the text rule was held. Wertz v. May, 
21 Pa. 277; McAteer v. McMullen, 2 
Pa. 32. (2) Present rule see infra 
text and notes 83-85. 


[d] That contradictory state- 
ments were made in judicial proceed- 
ing does not affect the rule even 
though the witness, if contradicting 
himself, would be subjecting him- 
self to a charge “of perjury, as the 
witness may decline to answer. 
ee v. Schwab, 5 Sneed (Tenn.) 


[Le] Where testimony as to state- 
ments has been stricken, inquiry is 
improper. State v. Washburn, 198 P. 
980, 116 Wash. 97. 


[f] Question held proper.—A wit- 
ness testifying on second trial was 
properly asked, in regard to his tes- 
timony at the first trial, “Did you 
say anything at all upon the former 
trial in this case about seeing any- 
body by the name of G.?” such ques- 
tion being equivalent to asking the 
witness if he did not testify as to 
that particular point at the former 
trial. Eidson v. Metropolitan St. R. 
Co., (Mo.App.) 209 S.W. 575. 


{g] Statements before grand jury. 
—wWhere an effort is made to impeach 
a witness by proving that he has 
made statements before the grand 
jury different from his testimony at 
the trial, the procedure is the same 
as that to be followed when it is 
sought to contradict him by his state- 
ments made anywhere else, that is, by 
first asking him if he made certain 


statements. Looney vy, People, §1 Ill. 
App. 370. 
{h] Leading case.—Queen’s Case, 


2 B.&B. 284, 6 H.C.L. 160, 129 Reprint 
976. See King vy. Wicks, 20 Ohio 87, 
89 (so saying). 


[i] Well considered case.—King v. 
Wicks, 20 Ohio 87. 


79. Bennett v. Hoffman, 289 F. 797. 


80. Ala.—Hesk v. Ellis, 75 So. 329, 
200 Ala. 17. 


Fla.—Bennett v. State, 63 So. 842, 
66 Fla. 369. 


Idaho.—State v. Gibbs, 265 P. 24, 
45 Idaho 760. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘ing his testimony,®! and of explaining the appar- 
inconsistency or contradiction.®? 
jurisdictions this rule has been modified,** the 
rule being that whether the attention of the wit- 
ness must be directed to the statements rests in 
_ the sound disereion of the trial court,’ which dis- 


ent 


WITNESSES 


In 


some 


sion.8§ 


eretion is not subject to review except for its abuse,®° 


and that, likewise, whether inquiry must be made of 
such witness whether or not he made the statements 
is a matter within the sound discretion of the trial 
Questions asked for the purpose of laying 
the required foundation do not make the witness the 
witness of the cross-examiners so as to bar contra- 


eourt.§® 


La.—State v. Goodbier, 19 So. 755, 
48 La.Ann. 770. 


Miss.—Magness v. State, 63 So. 352, 
106 Miss. 195. 


Mo.—State v. Clough, 38 S.W.(2d) 
36, 327 Mo. 700. 


Neb.—Williams vy. Hikenberry, 41 
N.W. 770, 25 Neb. 727; Strader iv. 
White, 2 Neb. 348 [overr on other 
grounds Waggoner v. Creighton First 
Nat. Bank, 61 N.W. 112, 43 Neb. 84]. 


a ee v. Detrick, 8 Ohio App. 


See Masjo v. Matyasik, 199 Ill.App. 
482; Curry v. State, 162 S.W. 851, 72 
Tex.Cr. 463; State v. Green, 291 P. 
728, 158 Wash. 574 (last two cases 
dictum). 


[a] Reason for rule.—In such 
ease the party, whether state or ac- 
cused, on whose behalf the witness 
testifies, is, at least in some degree, 
fortified against any attack on the 
testimony, and the effect of the tes- 
timony is, in the same degree, main- 
tained. Hence the rule that the wit- 
ness must be first afforded such op- 
portunity is necessary for the pro- 
tection of the witness, and is also 
essential to the proper administra- 
tion of justice. State v. Goodbier, 19 
So. 755, 48 La.Ann. 770. 


[b] Whether imputed conxtradic- 
tions are offered to impeach charac- 
ter, motives, or credit of witness, the 
text rule applies. State v. Goodbier, 
19 So. 755, 48 La.Ann. 770. 


81. District of Columbia v. Ches- 
Sin, of App. D.C. 260, 61 BC). 523, 


See Davis v. Franke, 33 Gratt. (74 
Va.) 413 (dictum). 
82. Ala.—Bigham v. State, 82 So. 


192, 203 Ala. 162; Hesk v. Ellis, 75 
So. 329, 200 Ala. 17; Gilyard v. State, 
13 So. 391, 98 Ala. 59. See Powell v. 
State, 19 Ala. 577 (dictum). 


Fla.—Bennett v. State, 68 So. 842, 
66 Fla. 369. 


Idaho.—State y. Gibbs, 265 P. 24, 45 
Idaho 760. 


Ill.—People v. Goldberg, 135 N.E. 
84, 302 Ill. 559; Aneals v. People, 25 
N.E. 1022, 134 Ill. 401; Hoge v. Peo- 
ple, 6 N.E. 796, 117 Ill. 35; Sigsworth 
v. Coulter, 18 Ill. 204. See Helgesen 
v. Chicago Suburban Water & Light 
Co., 156 Ill.App. 541 (dictum). 


La.—State v. Goodbier, 19 So. 755, 
48 La. Ann. 770; State v. Delaneu- 
ville, 19 So. 550, 48 La.Ann. 502; State 
v. Jones, 11 So. 596, 44 La.Ann. 960. 


Md.—O’Brien v. State, 94 A. 1034, 
126 Md. 270; Matthews v. Dare & Mc- 
Clure, 20 Md. 248; Franklin Bank v. 
Pennsylvania, ete., Steam Nav. Co., 11 
Gill & J. 28, 33 Am.D. 687. 


Minn.—Horton v. Chadbourn, 17 N. 
W. 865, 31 Minn. 322; Scott v. King, 
7 Minn. 494. 


Miss.—Magness v. State, 63 So. 352, 
106 Miss. 195. 


Mo.—State v. Glough, 38 S.W.(2d) 
36, 327 Mo. 700; Rooker v. Deering 
Southwestern Ry. Co., 226 S.W. 69, 
206 Mo.App. 79; Hoagland v. Modern 
Woodmen of America, 137 S.W. 900, 
157 Mo.App. 15. 


Neb.—Williams v. Hikenberry, 41 
N.W. 770, 25 Neb. 727; Strader v. 
White, 2 Neb. 348 [overr on other 
grounds Waggoner v. Creighton First 
Nat. Bank, 61 N.W. 112, 43 Neb. 84]. 


N.Y.—Palmer v. Haight, 2 Barb. 
210; McKiernan v. Hall, 121 N.Y.S. 
87, 65 Misc. 138; Brown v. Kimball, 
25 Wend. 259 [rev 19 Wend. 437]. 


N.C.—State v. Wright, 75 N.C. 439; 
Hooper v. Moore, 48 N.C. 428; State v. 
Patterson, 24 N.C. 346, 38 Am.D. 699. 


spree Feng v. Detrick, 8 Ohio App. 


Pa.—McAteer v. McMullen, 2 Pa. 32. 
See Brubaker’s Adm’r vy. Taylor, 76 
Pa. 83 (dictum). 


R.I.—Hazard v. New York, etc., R. 
Cowie 2) Rls i625 


Tenn.—Moore v. Bettis, 11 Humphr. 
6%, bo Amb, 771. 


Tex.—Ayres v. Duprey, 27 Tex. 598, 
86 Am.D. 657; Texarkana Gas, etc., 
Co. v. Lanier, 126 S.W. 67, 59 Tex.Civ. 
App. 198; Joy v. Liverpool, etc., Ins. 
Co., 74 S.W. 822, 32 Tex.Civ.App. 433. 
See St. Louis Southwestern Ry. Co. of 
Texas v. Bishop, (Civ.App.) 291 S. 
W. 343; Curry v. State, 162 S.W. 851, 
72 Tex.Cr. 468 (both dictum). 


Vt.—Downer v. Dana, 19 Vt. 338. 


Wis.—Welch v. Abbott, 40 N.W. 
223, 72 Wis. 512; Smith v. Wallace, 25 
Wis. 55. 


Eng.—Crowley v. Page, 7 C.&P. 789, 
32 B.C.L. 874, 178 Reprint 344. 


Que.—Aylmer, Sequin vy. Rochou, 11 
Montr.Leg.N. 386. 


See The Charles Morgan, 5 S.Ct. 
1172, 115 U.S. 69, 29 L.Ed. 316; Lucas 
v. Flinn, 35 Iowa 9; Davis v. Franke, 
33 Gratt. (74 Va.) 413 (all three cases 
dictum). 


[a] Whether imputed contradic- 
tions are offered to impeach charac- 
ter, motives, or credit of witness, the 
text rule applies. State v. Goodbier, 
19 So. 755, 48 La.Ann. 770. 


[b] Reason for rule.—In such 
case the party, whether state or ac- 
cused, on whose behalf the witness 
testifies, is, at least in some degree, 
fortified against any attack on the 
testimony, and the effect of the tes- 
timony is, in the same degree, main- 
tained. Hence the rule that the wit- 
ness must be first afforded such op- 
portunity is necessary for the pro- 
tection of the witness, and is also 
essential to the proper administra- 
tion of justice. State v. Goodbier, 19 
So. 755, 48 La.Ann. 770. 


[ce] Predicate héld insufficient.— 
aS Ge v. State, 82 So. 192, 203 Ala. 


dictory evidence.’? 
that, where the witness of an adverse party is to be 
impeached by proof of an omission to testify on a 
prior oeecasion as to matter concerning which he 
has testified, he must be examined as to such omis- 


[§ 1281] bbb. Statutory Provisions.*°® 
jurisdictions, in view of statutory provisions as to 
the mode of laying a foundation for oral testimony 
of inconsistent or contradictory statements, the 
attention of the witness must be called to the 
statements,®° and inquiry directed as to such state- 
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It is likewise generally held 


In some 


[d] When inconsistent represen- 
tations relate to subject matter 
examination, it has been held unnec- 
essary to ask the witness whether or 
not he made such _ representations. 
State v. McQueen, 46 N.C. 177. 


Right to introduce evidence of 
statements where admission by wit- 
ness is accompanied by explanation 
see infra § 1298. 


83. See infra text and notes 84, 85. 


84. Adams v. Herald Pub. Co., 74 
A. 755, 82 Conn. 448; Hedge v. Clapp, 
22 Conn. 262, 58 Am.D. 424; Marshall 
v. Carr, 118 A. 621, 275 Pa. 86; Rab- 
inowitz v. Silverman, 72 A. 878, 223 
Pa. 139; Rothrock v. Gallaher, 91 Pa. 
113; McKee v. Jones, 6 Pa. 425; Kay 
v. Fredrigal, 3 Pa. 221; Smith v. 
Winger, 8 Walk. (Pa.) 138; Sharp v. 
Emmet, 5 Whart. (Pa.) 288, 34 Am.D. 
554; Shannon v. Castner, 21 Pa.Super. 
294; Conkrite v. Tresler, 7 Pa.Dist. 
64 [aff 41 A. 22, 187 Pa. 100]. 


[a] Leading case.—Hedge Va 
Clapp, 22 Conn. 262, 58 Am.D. 424, 
See Adams v. Herald Pub. Co., 74 A, 
756, 757, 82 Conn. 448 (so saying). 


85. See Appeal and Error § 2799. 


86. Tomlinson v. Derby, 43 Conn, 
562; Commonwealth v. Powell, 154 
A. 287, 303 Pa. 104; Com. v. Cowan, 
4 Pa.Super. 579; Miller v. Pearce, 85 
A. 620, 86 Vt. 822, 43 L.R.A.N.S. 332. 


87. Bell v. State, 267 S.W. 718, 99 
Tex.Cr. 28: 


83. Kissinger v. Quirin, 200 N.Y. 
S. 599, 206 App.Div. 126. 


89. Rule in absence of statute see 
supra § 1280. 


90. See statutory provisions; 
cases infra this note. 


[a] In California, under Code Civ, 
Proc. § 2052, the attention of the wit- 
ness must be called to the inconsist- 
ent statement. People v. Glover, 74 
P. 745, 141 Cal. 233; Sinkler v. Siljan, 
68 P. 1024, 186 Cal. 356; People v. 
Mullally, 116 P. 88, 16 Cal.App. 44. 


[b] In Georgia (1) in view of Civ. 
Code § 5292 (Park Code Annot. [1914] 
§ 5881), the attention of the witness 
should first be called to the matter. 
Merritt v. State, 34 S.E. 361, 107 Ga. 
675; Gardner v. State, 7 S.E. 144, 81 
Ga. 144. (2) Likewise, the same is 
required as to criminal cases, under 
Pen. Code (1910) § 1052. Allen v. 
City of Carrollton, 81 S.H. 252, 14 Ga. 
App. 403. 


[c] In Kentucky, under Civ. Code 
§ 598, the attention of the witness 
must be directed to the statements. 
Louisville, ete., R. Co. v. Alumbaugh’s 
Admin sok SuwW. Ws a2 Ky. 194) 


[d] In Montana, under Code of 
Civil Proc., § 3380, the attention of 
the witness of an adverse party must 
be called to the statements. State 
ie Spotted Hawk, 55 P. 1026, 22 Mont. 


and 
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ments,®? and an opportunity afforded of explaining 
the alleged inconsistency or contradiction.°? 


[§ 1282] (bb) Written Evidence-—aaa. In Gener- 
al. In jurisdictions in which no foundation need be 
laid to impeach a witness of an adverse party by 


written evidence of inconsistent 


statements,?* the attention of the witness need not 
be called to such statements,®* nor need inquiry be 


made of him regarding the same.?® 
held that whether a party shall be 
deavor to discredit a witness of an 
written evidence of inconsistent 


[e] In Oregon (1) in order to im- 
peach a witness by proof of inconsist- 
ent statements, the requirement of 
Lord L. § 864, that the statements be 
related to the witness, must be com- 
plied with. State v. Sing, 229 P. 921, 
114 Or. 267; State v. Goodall, 175 P. 
857, 90 Or. 485. (2) Under Hill Code 
§§ 840, 841, the attention of the wit- 
ness must first be called to the incon- 
sistent statements. State v. Hunsak- 
er, 19S) 605, 16 Or. 497. 


91. See statutory provisions; 
cases infra this note. 


[a] In Arkansas (1) where the re- 
quirement of Crawford & M. Dig.. § 
4188 that, in order to impeach a wit- 
ness by proof of inconsistent state- 
ments, he must be inquired of con- 
cerning the statements, is not com- 
plied with, the predicate is not laid. 
Kazzee v. State, 299 S.W. 354, 175 Ark. 
1170. (2) So, in view of the provi- 
sion of Mansfield Dig. § 2903, provid- 
ing that the witness must first be 
asked concerning any inconsistent 
statement sought to be offered, if 
such inquiry is not directed the evi- 
dence of the inconsistent statement 
is improper. Tate vy. State, 121 S.W. 
737, 91 Ark. 513; St. Louis, ete., R.-Co. 
v. Sweet, 21 S.W. 587, 57 Ark. 287; 
Wittle’ Rock) ete." Ri “Co... Viess; 
(Ark.) 18 S.W. 172. (3) This provi- 
sion was but a re6nactment of the 
common law. Billings v. State, 12 
S.W. 574, 52 Ark. 308. (4) The pro- 
vision of Gantt Dig. § 2524 was de- 
claratory of the common-law rule. 
Griffith v. State, 37 Ark. 324. 


[b] In California (1) the require- 
ment of Code Civ. Proc. § 2052 that 
before a witness may be impeached 
by evidence of his inconsistent state- 
ments he must be asked whether he 
made such statements has been held 
applicable in criminal proceedings 
(People v. Gallagher, 291 P. 626, 108 
Cal.App. 128; People v. Galloway, 286 
P. 476, 104 Cal.App. 422; People v. 
Bartol, 142 P. 510, 24 Cal.App. 659; 
People v. Hutchings, 97 P. 325, 8 Cal. 
App. 550) (2) as well as in civil ac- 
tions (Western 'Union Oil Co. v. New- 


and 


love, 79 P. 542, 145 Cal. 772; Khan v. 
Zemansky, 210 P. 529, 59 Cal.App. 
324). 

[c] In Kentucky, under Civ. Code 


Pract. § 598, it is essential that in- 
quiry be made of the witness wheth- 
er or not he made such statements. 
Fitzpatrick v. Commonwealth, 275 S. 
W. 819, 210 Ky. 385; Martin v. Com- 
monwealth, 275 S.W. 689, 210 Ky. 217; 
Banks v. Commonwealth, 227 S.W. 
455, 190 Ky. 330; Gabbard v. Com- 
monwealth, 167 S.W. 942, 159 Ky. 624; 
Louisville v. Laufer, 131 S.W. 192, 
140 Ky. 457; Wilson v. Com., 130 S. 
W. 793, 140 Ky. 36; Wilson v. Com., 
121 Siw: 4307 Barclay va Com: 76 
S.W. 4, 116 Ky. 275, 25 Ky.L. 4638. 


{d] In Oregon (1) under Lord L. 
§ 864, in order to impeach, a witness 
by proof of inconsistent statements, 


WITNESSES 


or contradictory 


It has also been 
permitted to en- 
adverse party by 
or contradictory 


he must be asked whether he has 
made such statements. State v. 
Goodall, 175 P. 857, 90 Or. 485. (2) 
Where a witness has been asked 
whether or not he made certain state- 
‘ments, under the requirement of Bal- 
linger & C. Comp. St. § 853 that such 
incuiry be made, proof of inconsist- 
ent statements is proper. Dillard v. 
Olalla Min. Co., 94 P. 966, 96 P. 678, 
52 Or. 1216. 


92. See statutory provisions; 
cases infra this note. - 


[a] Im Oregon (1) Lord L. § 864, 
requiring that a witness be afforded 
an opportunity of explaining alleged 
inconsistent statements before being 
so impeached, must be complied with. 
State v. Goodall, 175 P. 857, 90 Or. 
485. (2) Under Hill Code §§ 840, 841 
the witness must be afforded an op- 
portunity to offer such explanation 
as he might in relation to the alleged 
contradiction. State v. Hunsaker, 19 
122 ay alse Oo ZCI 


93. See supra § 1276, 


94. Currier v. Bangor Ry. & Elec- 
trics Copel 21 Al 333; 119) Mer ors. 


and 


95. Currier v. Bangor Ry. & Elec- 
tric’ Co:, supra. 

96. Sweeney v. Floyd, 90 Pa.Super. 
14. , 

97. See supra § 1276. 

98. The Charles Morgan, 5 S.Ct. 


1172, 115 U.S. 69, 29 L.Ed. 316; Mich- 
igan #., etc., Ins. Co. v. Wich, 46 P. 
687, 8 Colo.App. 409; George C. Porter 
Motor Corporation vy. U. S. Casualty 
Co., (Mo.App.) 18 S.W.(2d) 133; Ely- 
Walker Dry Goods Co. v. Mansur, 87 


Mo.App. 105; State v. Lapke, (S.D.) 
249 N.W. 634. 
99. U.S.—Chicago, M. & St. P. R. 


CON Wee ANteryee LinS Ct 129% 03 UES: 
507, 34 L.Ed. 747; The Charles Mor- 
ean, b S.Ct. LIT 2115 Unsh- 695 29 nnd: 
316; Richards v. United States, 175 
ON Mal Oe) KON Gale Aa 


Ill.—Helgesen -v. Chicago Subur- 
ban Water & Light Co., 156 Ill.App. 
541; Boeker v. Hess, 34 IllApp. 332. 


Mo.—George C. Porter Motor Cor- 
poration v. 'U. S. Casualty Co. (App.) 
18 S.W.(2d) 133. See State v. Young, 
12 S.W. 879, 99 Mo. 666 (dictum). 


Neb.—Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 3389. 


N.J.—State v. Cappiello, 151 A. 737, 
107 N.J.Law 249. 


S.D.—State v. Lapke, 249 N.W. 634. 


[a] In New Mexico, under Comp. 
L. (1884) § 2084, providing that if it 
is intended to contradict the witness 
by writing, his attention must, be- 
fore such contradictory proof can 
be given, be called to those parts of 
the writing which are to be used for 
such purpose, a proper foundation is 
not laid where his attention is not 
called to such parts of the writing. 


[§§ 1281-1282 


statements without first calling the attention of the 
witness to them is a matter for the exercise of a 
sound discretion by the trial judge.?® 
jurisdictions in which the laying of a foundation is 
necessary in order to impeach a witness of an ad- 
verse party by written evidence of inconsistent or 
contradictory statements, in order to lay such re- 
quired®? foundation, the witness first should be ex- 
amined by proper questioning,®® and his attention 
called to such statements,®? and inquiry made wheth- 
er or not he made them, 4nd an opportunity afford- 
ed for explanation,? for affirmance,’ or for denial of 


However, in 


Kirchner y. Laughlin, 28 P. 505, 6 
N.M. 300. =e 


[b] It is both. right and duty of 
the opposing party to call the atten- 
tion of such witness to the written: 
statement inconsistent with, or con- 
tradictory to, his testimony. Boeker 
v. Hess, 34 Ill.App. 332. 


1. Ala.—Lewis v. Post & Main, 1 
Ala. 65. See Howell v. Reynolds, 12 
Ala. 128 (dictum). 


Iowa.—Peck v. Parchen, 2 N.W. 597, 
52 Iowa 46. 


Mo.—State v. Stallings, 
(2d) 914, 326 Mo. 1037. 


N.J.—State v. Cappiello, 151 A. 737, 
107 N.J.Law 249. 


Tex.—Parker v. Schrimsher, 
App.) 172 S.W. 165; 
(Cr:)_ 72, S2W.. 382. 


[a] Merely asking witness wheth- 
er he made certain statement, which 
he denies, is not a sufficient predi- 
cate for the introduction of an affi- 
davit, signed and gworn to by the 
witness, containing such statement, 
where the witness denies having 
made the statement, no proof that he 
did make it being given. Terry v. 
State, (Tex Cr) 72 SOW. 382) 


[b] Proof of signature may be by 
testimony of witness or of another. 
Illinois Cent. R. Co. v. Wade, 69 N.E. 
565, 296 Ill. 523 [rev 108 Ill.App. 423]. 


2. U.S.—The Charles Morgan, 5 3. 
Ct 12,0115), WS, 695529 daewda odbs 


Ala.—Powell v. State, 19 Ala. 577; 
Lewis v. Post & ‘Main, 1 Ala. 65. 


Cal.—Freel v. Market St. Cable R. 
Coy Sle .3 0. Otel Os 


Colo.—Michigan F., etc., Ins. Co. v. 
Wich, 46 P. 687, 8 Colo.App. 409. 


Il.—Helgesen v. Chicago Suburban 
Water & Light Co., 156 Ill.App. 541; 
Boeker vy. Hess, 34 Ill.App. 332. 


Mo.—George C. Porter Motor Cor- 
poration v. U. S. Casualty Co., (App.) 
18 S.W.(2d) 138. 


Neb.—Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 339. 

Tex.—Parker v. Schrimsher, 
App.) 172 S.W. 165. 


[a] In Kentucky, under Code Civ. 
Pract. § 598, to use a writing for im- 
peachment purposes, an opportunity 
to explain must be afforded the wit- 
ness. Standard Oil Co. v. Brittain, 33 
S.W.(2d) 625, 286 Ky. 625. 


[b] Reason for rule.—It may be in 
the power of the;‘witness to explain 
the apparent contradiction. Powell 
v. State, 19 Ala. 577. 


{[c] Itis both right and duty of the 
opposing party to afford such witness 
an opportunity of explaining the al- 
leged inconsistency or contradiction. 
Boeker vy. Hess, 34 Ill.App. 332. 


3. Kimble v. Kiser, 59 F.(2d) 626; 


33 S.W. 


(Civ. 
Terry v. State, 


(Civ. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


ee as jer tee. 
‘ ie ’ 


ee 


§§ 1282-1283] 


the authenticity of the writing.* 


statements should be produced “at the time of such 
unless such production is excused by 


questioning,° 


exceptional cireumstanees,® and be shown to,’ 
read to® or by,® the witness, and marked for identi- 
However, proof of authenticity need not 
be made prior to the impeachment.*? 


[§ 1283] bbb. Application of Rules—(aaa) Ex- 
In jurisdictions in which it 


fication.?° 


trajudicial Statemenis. 


Bartlett v. Cheesebrough, 49 N.W. 360, 
32 Neb. 339. 


4 Kimble v. Kiser, 59 F.(2d) 626; 
George C. Porter Motor Corporation v. 
U. S. Casualty Co., (Mo.App.) 18 S.W. 
(2d) 133; Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 339. 


5. The Charles Morgan, 5 S.Ct. 
1172, 115 U.S. 69, 29 L.Ed. 316; Kim- 
ble v. Kiser, 59 F.(2d) 626; U.S. v. 
Phelan, 252 F. 891; Floyd v. State, 
2 So. 683, 82 Ala. 16; Gaffney v. Peo- 
ple, 50 N.Y. 416, 1 Cow.Cr. 526 [aff 
Sheld. 304, 14 Abb.Pr.N.S. 36]. 


[a] Reason for rule.—The writ- 
ing is the best evidence. Floyd v. 
State, 2 So. 688, 82 Ala. 16. 

6 The Charles Morgan, 5 S.Ct. 
1172, 115. U.S: 69, 29. L. Hd. 316. 

7 U.S.—The Charles Morgan, su- 
pra; Kimble v. Kiser, 59 F.(2d) 626; 
U. S. v. Phelan, 252 F, 891. 


Cal.—Freel v. Market St. Cable R. 
COs, ol Pa3s0, 97 Cal 40. 


Idaho.—Osborn v. Carey, 132 P. 967, 
24 Idaho 158. 


Tll.—Illinois Cent. R. Co. v. Wade, 
69 N.E. 565, 206 Ill. 523 [rev 108 Ill. 
App. 423]. 


Towa.—Peck v. Parchen, 2 N.W. 597, 
52 Iowa 46. 


Miss.—Cavanah v. State, 
299. 


Mo.—State v. Stein, 79 Mo. 330. 


Ney.—Tonopah Lumber Co. vy. Riley, 
95 P. 1001, 30 Nev. 312. 


N.Y.—Larkin v. Nassau Electric R. 
Co., 98 N.E. 465, 205 N.Y. 267; Wis- 
niewski v. New York Cent. R. Co., 238 
N.Y.S. 429, 228 App.Div. 27. 


S.D.—State v. Lapke, 249 N.W. 634. 


[a] Other statement.—An oppor- 
tunity should be allowed the witness 
to inspect and examine the writing. 
Floyd v. State, 2 So. 683, 82 Ala. 16. 


[b] In California the requirement 
of Code Civ. Proc. § 2052, that if the 
inconsistent statements are in writ- 
ing, they must be shown to the wit- 
ness, must be complied with in order 
to lay the required foundation. Peo- 
aye v. Orosco, 239 P. 82, 73 Cal.App. 
580. 


[ce] In Georgia the requirement of 
Civ. Code (1910) § 5881, providing in 
part that where the inconsistent or 
contradictory statement to impeach 
the witness is written it must be 
shown to the witness, is complied 
with where the witness had an op- 
portunity to examine, and apparently 
verified, the document. Hartley v. 
Sanders, 164 S.E. 232, 45 Ga.App. 273. 


[ad] In Kentucky (1) the require- 
ment of Code Civ. Pract. § 598, pro- 
viding in part that where a witness 
is to be impeached by proof of writ- 
ten inconsistent or contradictory 
statements such statements must be 
shown to him, must be complied with 
(Standard Oil Co. v. Brittain, 33 §.W. 
(2d) 625, 236 Ky. 625), (2) so that, 
where the witness was only asked, for 
impeachment purposes, if on certain 


56 Miss. 


WITNESSES 


Moreover, such 


or 


date he did not sign certain written 
statement, the proper foundation was 
not laid (Standard Oil Co. v. Brittain, 
supra). 


{e] In New Mexico, in view of the 
requirement of Comp. L. (1884) § 2084, 
the inconsistent writing must be 
shown to the witness at the time of 
the interrogation. U.S. v. Fuller, 20 
BOATS, oba NGM 28.0). 


[f] In Oregon, in view of Ballinger 
& C. Comp. St. § 853, written state- 
ments, purporting to have been made 
by a witness of an adverse party, 
must first be shown to him before he 
is asked questions as to statements 
contained therein. State v. Goodager, 
106M) 6337108) Pw1s5s,.560Or. 198. 


[g] Counsel is entitled to see the 
writing. Cohen v. Weinstein, 231 Ill. 
App. 84; State v. Rogers, 38 So., 952, 
115 La. 164. 

[h] Photographic copy of writing, 
where admissible in evidence, may be 
exhibited to the witness when it is 
impossible to show the original. U.S. 
v. Phelan, 252 F. 891. 


fi] Purpose of the exhibition of 
the writing to the witness is to re- 
fresh the memory of the witness; to 
call the attention of the witness to the 
circumstances; to caution the witness. 
DSS: va Bhelan.252. BY So. 


[i] Rule applied to: (1) Deposi- 
tion. The Charles Morgan, 5 S.Ct. 
1172; 115 UiS. 69; 29) l.Bds 3165 «¢2) 
Pleading in a former action. Tonopah 
Lumber Co. v. Riley, 95 P. 1001, 30 
Nev. 312. (3) Testimony of prelimi- 
nary examination. State vy. Lapke, (S. 
D.) 249 N.W. 634. 


8. Illinois Cent. R. Co. v. Wade, 
69 N.B. 565, 206 Ill. 523 [rev 108 Ill. 
App. 423]; Larkin v. Nassau Electric 
R. Co., 98 N.E. 465, 205 N.Y. 267; Wis- 
niewski v. New York Cent. R. Co., 238 
N.Y.S. 429, 228 App.Div. 27; State v. 
Lapke, (S.D.) 249 N.W. 634. 


[a] Reason for rule.—‘It seems to 
us that it is desirable practice to nar- 
rate to the witness the contradictory 
statements in the preliminary ques- 
tioning, for, if his attention is not 
specifically called to it, it cannot be 
proved against him.’ State v. LapkKe, 
(S.D.) 249 N.W. 634, 638. 


[b] Rule applied to testimony of 
preliminary examination. State v. 
Lapke, (S.D.) 249 N.W. 634. 


[c] In New Mexico, in view of the 
requirement of Comp. L. (1884) § 
2084, the inconsistent writing may be 
read to the witness at the time of the 
interrogation. U. S. v. Fuller, 20 P. 
175, 5 N.M. 80. 


9. Tllinois Cent. R. Co. v. Wade, 69 
N.E. 565, 206 Ill. 523 [rev 108 Ill.App. 
423]; Morrison v. Myers, 11 Iowa 538. 


[a] Rule applied to letter. Morri- 
son v. Myers, 11 Iowa 538. 


10. Larkin v. Nassau Electric R. 
Co., 98 N.H. 465, 205 N.Y. 267; Wis- 
niewski v. New York Cent. R. Co., 238 
N.Y.S. 429, 228 App.Div. 27. 


11. See case infra this note. 


[70 C. J.J 1095 


is necessary to lay a foundation for impeachment of 
the nature under discussion,!? the foregoing rulest* 
have been applied to impeachment by extrajudicial 
statements, so that, where it is sought to introduce 
a writing. of an extrajudicial statement as incon- 
sistent with, or contradictory of, the testimony of a 
witness of an adverse party, witness must be examin- 
ed as to such statement,'4 and writing produced,*® 
unless its absence is accounted for,t® and shown?’ 


[a] In California, under Code Civ. 
Proc. § 2052, relating to impeachment 
of witness by evidence of his state- 
ments at other times inconsistent 
with testimony, even if such state- 
ments are in writing, proof that such 
writing is authentic is not necessary. 
te v. Orosco, 239 P. 82, 73 Cal. App. 


12. See supra § 1276. 
13. See supra § 1282. 


14. Owens v. Guerney, 241 Ill.App. 
477; Clapp v. Engledow, 10 S.W. 462, 
72 Tex. 252; Randolph v. Woodstock, 
Sbivit. 290: 


[a] Rule applied to: (1) Inventory 
of estate by administrator. Clapp v. 
TWngledow, 10 S.W. 462, 72 Tex. 252, 
(2) Letter. Randolph v. Woodstock, 
35 Vt. 291. (3) Written statement of 
accident. Owens v. Guerney, 241 Ill. 
App. 477. 


[b] Accuracy of writing (1) must 
be established. Sorenson. v. Grey- 
solon Co., 219 N.W. 95, 174 Minn. 258. 
(2) This rule has been applied to 
minutes of corporation (Sorenson v. 
Greysolon Co., supra), (3) as by call- 
ing a witness to testify that the writ- 
ing contains a true statement (Altieri 
v. Public Service Ry. Co., 135 'A. 786, 
103 N.J.Law 351), (4) and to written 
statement of accident (Altieri v. Pub- 
lic Service Ry. Co., supra). 


15. O’Brien v. State, 94 A. 1034, 
126 Md. 270; Milliren v. Federal Life 
nse Oo, 242 N.W. 546, 186 Minn. 115; 
Horton v. Chadbourn, 17: N.W. 865, 31 
Minn. 322; Gaffney v. People, 50 N.Y. 
416, 1 Cow.Cr. 526 [aff Sheld. 304, 14 
Abb.Pr.N.S. 36]. 


[a] Rule applied to: (1) Letter. 
O’Brien v. State, 94 A. 1034, 126 Md. 


270. (2) Post card. Horton v. Chad- 
bourn, 17 N.W. 865, 81 Minn. 322. (3) 
Statement in writing to police. Gaff- 


ney v. People, 50 N.Y. 416, 1 Cow.Cr. 
526 [aff Sheld. 304, 14 Abb.Pr.N.S. 36]. 
(4) Written report of insurance medi- 
calexaminer. Milliren v. Federal Life 
Ins. Co., 242 N.W. 546, 186 Minn. 115. 


[b] Production is not excused be- 
cause of any outside admissions of 
its contents which may have been 
made by the party calling the witness. 
Horton v. Chadbourn, 17 N.W. 865, 31 
Minn. 322. 


16. Oat aaa State, 94 A. 1034, 126 
Md. 270 


[a] Rule applied to letter. O’Brien 
v. State, 94 A. 1084, 126 Md. 270. 


17. Ala.—Stallcup v. State, 117 So. 
617, 22 Ala.App. 427 [cert den 117 So. 
618, 218 Ala. 102]. 


Iil.— Northern Line Packet Co. v. 
Binninger, 70 Ill. 571. 


Iowa.—Peck v. Parchen, 2 N.W. 597, 
52 Iowa 46; Morrison y. Myers, 11 
Iowa 538. 


Md.—Lockhart v. State, 125 A. 82 
145 Md. 602. > 


Minn.—Milliren v. Federal Life Ins. 
Co., 242 N.W. 546, 186 Minn. 115; Hor- 
ton v. Chadbourn, 17 N.W. 865, 31 
Minn. 322. 


> 
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or read'® to the witness, and his attention must 
be called to such writing,!® and inquiry made 
of him whether he made the statement,?° and an op- 
portunity afforded to admit or deny,” or explain.?? 
The authorities are not in accord as to the further 


requirements, where such writing 
written or signed by the witness.”* 


Mo.—State v. Stein, 79 Mo. 330. 


Neb.—Omaha L. & T. Co. v. Doug- 
las County, 86 N.W. 936, 62 Neb. 1. 


wie v. Kinney, 26 W.Va. 


[a] In California (1) in view of 
Code Civ. Proc. § 2052, providing in 
part that where a witness is to be im- 
peached by proof of written incon- 
sistent or contradictory statements 
such statements must be shown to the 
witness, where the impeaching evi- 
dence is a hotel register, such writing 
must be shown to the witness. Crock- 
er First Federal Trust Co. v. U. S., 38 
F.(2d) 545. (2) It has also been held, 
although without reference to statute, 
that, where the writing is a state- 
ment of an accident, it must be shown 
to the witness. Freel v. Market St. 
Cable R. Co., 31 P. 730, 97 Cal. 40. 


{[b] In Georgia (1) in view of the 
requirement of Pen. Code § 1026, that 
before a contradictory written state- 
ment can be proved against a witness 
it must be shown to him, in order to 
impeach a witness in a criminal prose- 
cution by proof of inconsistent or con- 
tradictory statements in a letter writ- 
ten by her, such letter must be shown 
to her. Washington v. State, 52 S.E. 
910, 124 Ga. 423. (2) Where the letter 
is introduced to impeach a witness in 
a civil action, the text rule has been 


applied. Stamper v. Griffin, 12 Ga. 
450. 
[ce] Rule applied to: (1) Letters. 


Stallcup v. State, 117 So. 617, 22 Ala. 
App. 427 [cert den 117 So. 618, 218 Ala. 
102]; Morrison v. Myers, 11 Iowa 
538; State v. Stein, 79 Mo. 330; State 
v. Kinney, 26 W.Va. 141. And see su- 
pra [b]. (2) Official appraisal of 
property. Omaha L. & T. Co. v. Doug- 
las County, 86 N.W. 936, 62 Neb. 1. 
(3) Post card. Horton v. Chadbourn, 
17 N.W. 865, 31 Minn. 322. (4) Writ- 
ing admitting sale. Lockhart v. State, 
125 A. 829, 145 Md. 602. (5) Written 
report of insurance medical examiner. 
Milliren v. Federal Life Ins. Co., 242 
N.W. 546, 186 Minn. 115. (6) Writ- 
ten statement of commercial transac- 
tion. Peck v. Parchen, 2 N.W. 597, 
52 Iowa 46. 


18. Daum v. North Jersey St. R. 
Co., 54 A. 221, 69 N.J.Law 1 [aff 57 A. 
1132, 70 N.J.Law 338]. 


fa] In Georgia, in view of the re- 
quirement of Pen. Code § 1026, that 
before a contradictory written state- 
ment can be proved against a witness 
it must be read in his hearing, in or- 
der to impeach a witness in a crim- 
inal prosecution by proof of incon- 
sistent or contradictory statements in 
a letter written by such witness, the 
letter must be read in the hearing of 
the witness. Washington v. State, 52 
S.E. 910, 124 Ga. 4238. 


[b] Rule applied to written state- 
ment of accident. Daum v. North 
Jersey St. R. Co:, 54 A. 221, 69. N.S. 
Law 1 [aff 57 A. 1132, 70 N.J.Law 338]. 


[c] Where witness is unable to 
read, the written statement must be 
read to him. Daum v. North Jersey 
St. R. Co., 54 A. 221, 69 N.J.Law 1 [aff 
57 A, 1132, 70 N.J.Law 338]. 


19. U.S.—Chicago, M. & St. P. R. 


WITNESSES 


purports to be 
Where the writ- 


Cot v.01 Artery; 911! (Siti i295 Msiains: 
507, 34 L.Ed. 747; Lemon v. U. S., 164 
BH. 953, 90 C.C.A. 617. 


Til.—Momence Stone Co. v. Groves, 
64 N.E. 335, 197 Ill. 88 [aff 100 Ill.App. 
98]; Northern Line Packet Co. v. 
Binninger, 70 Ill. 571. 


Neb.—Omaha L. & T. Co. v. Douglas 
County, 86 N.W. 936, 62 Neb. 1. 


Nev.—Tonopah Lumber Co. v. Riley, 
95 P. 1001, 30 Nev. 312. 


N.Y.—Hobby v. Hobby, 64 Barb. 
277; Weymouth v. Broadway, etc., R. 
Co., 22) NYS. 1047, 22 Misc, 506 Tart 
SHINEE US 25 ee IN Wt OSL ia 


N.C.—Jones v. Jones, 80 N.C. 246. 


Utah.—Eureka Hill Min. Co. v. Bul- 
lion Beck, etc., Min. Co., 90 P. 157, 32 
Utah 236, 125 Am.S.R. 835. 


Wyo.—Toms y. Whitmore, 44 P. 56, 
6 Wyo.: 220. 


[a] Bule applied to: (1) Contract. 
Tonopah Lumber Co. v. Riley, 95 P. 
1001, 30 Nev. 312. (2) Letter. Hobby 
v. Hobby, 64 Barb. (N.Y¥.) 277; Toms 
v. Whitmore, 44 P. 56, 6 Wyo. 220. (3) 
Memoranda on pay rolls. Eureka Hill 
Min. Co. v. Bullion Beck, etc., Min. Co., 
902P. 22:37, .32)-Uitah’ 23'6,7 di 25 Agnes aR. 
835. (4) Official appraisal of prop- 
erty. Omaha L. & T. Co. v. Douglas 
County, 86 N.W. 936, 62 Neb. 1. (5) 
Police blotter. Weymouth v. Broad- 
Way, .etc., Ri. -Co., 22° NiY:S:—1047, 2 
Misc. 506 [aff 37 N.E. 825, 142 N.Y. 
681]. (6) Statement by receiver of as- 
sets and liabilities. Lemon v. U. S., 
164° BY 95354901 C.CrAs 617.6 Ci) —Writ- 
ten statement of accident. Chicago, 
VENé& St, PORS ComvnrAnterys 145 S.Ct. 
129, 187 U.S. 507, 34 L.md. 747; Mo- 
mence Stone Co. v. Groves, 64 N.H. 
335, 197 Ill. 88 [aff 100 Ill.App. 98]. 


20. Cal.—People v. Burke, 122 P. 
435, 18 Cal.App. 72. 

Del.—Lord v. Horsey, 5 Del. 317. 

Ga.—Stamper v. Griffin, 12 Ga. 450. 


Iowa.—Peck v. Parchen, 2 N.W. 597, 
52 Iowa 46. 


La.—State v. Rogers, 38 So. 952, 115 
La. 164. 


Minn.—Sorenson v. Greysolon Co., 
219 N.W. 95, 174 Minn. 258. 


N.J.—Daum v. North Jersey St. R. 
Co., 54 A. 221, 69 N.J.Law 1 [aff 57 A. 
1132, 70 N.J.Law 338]. 


N.Y.—Everson  v. 
Wend. 419. 
SO ADE akc v. Woodstock, 35 Vt. 
Wis.—Thomas v. Lockwood Oil Co., 
182 N.W. 841, 174 Wis. 486. 


Carpenter, 17 


[a] Rule applied to: (1) Appren- 
tice indenture. Everson v. Carpenter, 
Li Wend, (N-Y:) 419: (2) Letter. 


People v. Burke, 122 P. 435, 18 Cal. 


App. 72; Lord v. Horsey, 5 Del. 317; 
Stamper v. Griffin, 12 Ga. 450; State 
v. Rogers, 38 So. 952, 115 La. 164; 


Randolph v. Woodstock, 35 Vt. 291. 
(3) Minutes of corporation. Sorenson 
v. Greysolon Co., 219 N.W. 95, 174 
Minn. 258. (4) Written statement of 
accident. Daum vy. North Jersey St. 
R. Co., 54 A. 221, 69 N.J.Law 1 [aff 


[§ 1283 


ing purports to be written or signed by the witness, 
a foundation is properly laid by showing the witness 
the writing,?* and by asking him if he wrote?® or 
signed?® it, but according to some authorities it is 
not necessary to eall his attention specifically to the 
statements therein claimed to be in confliet-with his 
testimony,?" while other authorities hold that the 


57 A. 1132, 70 N.J-Law 338]. (5) 
Written statement of commercial 
transaction. Peck vy. Parchen, 2 N.W. 
597, 52 Iowa 46. 


21. Stalleup v. State, 117 So. 617, 
22 Ala.App. 427 [cert den 117 So. 618, 
218 Ala. 102]; Eureka Hill Min. Co. v. 
Bullion Beck, ete., Min. Co., 90 P. 137, 
32 Utah 236, 125 Am.S.R. $35. 


[a] Rule applied to: (1) Letter. 
Stalleup v. State, 117 So. 617, 22 Ala. 
App. 427 [cert den 117 So. 618, 218 Ala. 
102]. (2) Memoranda on pay rolls. 
Eureka Hill Min. Co. v. Bullion Beck, 
ete., Min. Co., 90 P. 137, 32 Utah 236, 
125 Am.S.R. 835. 


22. Cal.—Freel v. Market St. Cable 
R. Co., 31 P. 730, 97 Cal. 40. 


Ill.—Northern Line Packet Co. 
Binninger, 70 Ill. 571. 


N.C.—Jones v. Jones, 80 N.C. 246. 


Utah.—Eureka Hill Min. Co. v. Bul- 
lion Beck, ete., Min. Co., 90 P. 137, 32 
Utah 236, 125 Am.S.R. 835. 
apes DL v. Woodstock, 35 Vt, 


[a] 


v. 


Rule applied to: (1) Letter. 
Randolph v. Woodstock, 35 Vt. 291. 
(2) Memoranda on pay rolls, Eureka 
Hill Min. Co. v. Bullion Beck, ete., 
Mins; Co:, 90) P137,.32 Utah 236.6425 
Am.S.R. 835. (3) Written statement 
of accident. Freel ¥. Market St. Cable 
RiCo 31 Pi 730; 9% Cally 40: 


23. See cases infra notes 24-28. 


24. George C. Porter Motor Corpo- 
ration v. U. S. Casualty Co., (Mo.App.) 
18 S.W.(2d) 1388. 


25. Perishable Freight Transp. Co, 
v. O’Neill, 41 Ill.App. 423, 


26. George C. Porter Motor Corpo- 
ration v. U. S. Casualty Co., (Mo.App.) 
18 S.W.(2d) 133; Batsch v. United 
Rys. Co., of St. Louis, 122 S.W. 371, 
143 Mo.App. 58; Ely-Walker Dry 
Goods Co. v. Mansur, 87 Mo.App. 105; 
Omaha L. & T. Co. v. Douglas Coun- 
ty, 86 N:W. 936, 62 Neb. 1. 


_[a]_ Admission by witness that he 
signed an impeaching writing shown 
to him is a sufficient foundation for 
its reception in evidence. Batsch v. 


United R. Co.,.122 S.W. 371, 143 Mo. 
App. 58. 
[b] Rule applied to: (1) Letter. 


Ely-Walker Dry Goods Co. v. Mansur, 
87 Mo.App. 105. (2) Official ap- 
praisal of property. Omaha L. & T. 
Co. v. Douglas County, 86 N.W. 936 
62 Neb. 1. (3) Written statement of 
accident. Batsch v. United R. Co., 
122 S.W. 371, 143 Mo.App. 58. 


27. Grossnickle v. Avery, (Ind. 
App.) 152 N.H. 288 [reh den (App.) 154 
N.E. 395]; State v. Stein, 79 Mo. 330; 
George C. Porter Motor Corporation 
v. U. S. Casualty Co., (Mo.App.) 18 S. 
W. (2d) 133; Herken v. Ehrich, 80 N.Y. 
S. 692, 80 App.Di'v. 359 [reh den 83 N. 
Y.S. 687, 86 App.Div. 441, and aff 71 
N.E. 12, 178 N.Y. 474]. 


[a]. Rule that attention of witness 
must be called to specific inconsistent 
or contradictory statements is limited 
to oral statements. Hanlon v. Ehrich, 
80 N.Y.S. 692, 80 App.Div. 359 [reh den 
83 N.Y.S. 687, 86 App.Div. 441, and aff 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ie. 


§§ 1283-1284] 


attention of the witness must be directed to the alleg- 
ed contradictory statements in the writing, even 
though it is signed by him.?§ Where the impeach- 
ing evidence consists of an affidavit, it must be 
shown?® or read®° to the witness, and his attention 
must be called to the writing,*! and to the particular 
statement therein alleged to be inconsistent with, or 
contradictory of, the testimony,*®? and inquiry made 
whether or not he made the statement,** and an op- 
portunity must be afforded him to explain.*+ 


[§ 1284] (bbb) Judicial Statements. In a juris- 
diction in which no foundation need be laid for the 
impeachment of a witness of an adverse party by 
written evidence of inconsistent or contradictory 
statements,?> where the impeaching evidence con- 
sists of testimony at a former trial or hearing, it is 
not necessary that the attention of the witness be 
called to such testimony.*® However, in jurisdic- 
tions in which a foundation must be laid in order so 


71 N.E. 12, 178 N.Y. 474]. to the witness. 
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to impeach a witness of an adverse party, where the 
impeaching evidence consists of testimony in a jJu- 


| dicial proceeding, reduced to writing by, or subserib- 


ed by, the witness, such witness must have his at- 
tention directed to the writing,** and be afforded an 
opportunity to explain,?* and the writing must be 
shown to him.°® More particularly, whert the writ- 
ten evidence consists of testimony before a coroner, 
in order to lay the foundation such evidence must 
be authenticated,#° and it must be shown to the wit- 
ness sought to be impeached,‘! and the attention of 
the witness must have been directed to such evi- 
dence,*? although not to the specific inconsistent. or 
contradictory statements therein,** and inquiry made 
of the witness whether or not he made the state- 
ments.*4 So, where the impeaching evidence con- 
sists of a statement of testimony, in writing, before 
a committing magistrate, in order to lay the requir- 
ed*> foundation such evidence must be produced,*® 


47 Or. 282, 8 Ann.Cas. 769. 


{[b] Permission to inquire about 
certain statements therein properly 
may be refused. Momence Stone Co. 
v. Groves, 64 N.B. 335, 197 Ill. 88 [Laff 
100 Ill.App. 98]. 


{c] Where witness denies having 
Signed writing (1) it is neither in- 
cumbent on nor even proper for the 
witness to be interrogated about the 
contents of the writing (George C. 
Porter Motor Corporation v. U. S. 
Casualty Co., (Mo.App.) 18 S.W.(2d) 
133), (2) but the witness properly 
may be questioned about oral state- 
ments concerning impeaching matters 
in written statements he denied sign- 
ing to lay foundation for their intro- 
duction (George C. Porter Motor Cor- 
poration v. U. S. Casualty Co., supra). 


28. U.S.—The Cleary Bros. No. 61, 
61 F.(2d) 398; Lemon v. U. S., 164 F. 
953, 90 C.C.A. 617. 


Towa.—Morrison v. Myers, 11 Iowa 
538. 

Nev.—Tonopah Lumber Co. v. Riley, 
95 P. 1001, 30 Nev. 312. 

N.J.—Daum v. North Jersey St. R. 


Co., 54 A. 221, 69 N.J.Law 1 [aff 57 A. 
1132, 70 N.J.Law 338]. 


N.Y.—Hobby v. Hobby, 64 Barb. 
ATE 
[a] Rule applied to: (1) Contract. 


Tonopah Lumber Co. v. Riley, 95 P. 


1001, 30 Nev. 312. (2) Letter. Mor- 
rison v. Myers, 11 Iowa 538; Hobby 
v. Hobby, 64 Barb. (N.Y.) 277. (3) 


Lemon v. U. S 


Report of receiver. ey 
(4) Written 


164 F. 953, 90 C.C.A. 617. 


report. The Cleary Bros. No. 61, 61 F. 
(2d) 393. (5) Written statement of 
accident. Daum y. North Jersey St. 


R. Co., 54 A. 221, 69 N.J.Law 1 [aff 
57 A. 1132, 70 N.J.Law 338]. 


29. Hendrickson v. Com., 64 S.W. 
954, 23 Ky.L. 1191 [foll Stinson: v. 
Com., 96 S.W. 4638, 29 Ky.L. 733]; 
Swirt&. Col v: CBr Scott! & ‘Co. 163 
S.W. 538, 181 Mo.App. 1. 


[a] In Virginia, under Code (1919) 
§ 6216, allowing a witness for purpose 
of contradiction to be cross-examined 
as to previous statements made by 
him in writing, without the writing 
being shown to him, and only requir- 
ing it to be shown to him if he de- 
nies making it, his attention being 
called to statements contradictory of 
his testimony in affidavits previously 
made by him, and he admitting mak- 
ing the affidavits, the party cross-ex- 
amining need not show the affidavit 


wealth, 107 S.H. 697, 130 Va. 748. 


30. Hyde v. Kloos, 158 N.W. 920, 
134 Minn. 165; Honstine v, O’Donnell, 
5 Hun (N.Y.) 472. 

[a]. Where witness sought to be 
impeached does not understand lan- 
guage of affidavit, there must be 
proof by one who knows that lan- 
guage, and the language the witness 
understands, that the affidavit was 
correctly translated before the wit- 
ness’ signature was attached. Hyde 
v. Kloos, 158 N.W. 920, 134 Minn. 165. 


31. Petrea v. Hediger, 173 I1l.App. 
203; Dayton v. The Wyoming Nation- 
al Bank, 1 Wyo. 263. 


32. Richards v. United States, 175 
F. 911, 99 C.C.A. 401, 


[a] Duty.—Where it is sought to 
impeach the testimony of a witness by 
a prior affidavit made by him contain- 
ing a number of questions and an- 
swers, it is the duty of counsel to call 
his attention to the particular part 
claimed to be inconsistent with his 
testimony. Richards v. United State, 
175, #..911,, 99: 'C.C, A.n401, 


33. Hendrickson v. Com., 64 S.W. 
954, 238 Ky.L. 1191 [foll Stinson v. 
Com 964 SaWie 463) 9 29y Key se WSS 
State v. Cazeau & Blanchard, 8 La. 
Ann. 109; Swift & Co. v. C. B. Scott & 
Co., 168 S.W. 538, 181 Mo.App. 1. 


34. Michigan F., etc., Ins. Co? v. 
Wich, 46 P. 687, 8 Colo.App. 409. 


35. See supra § 1276. 


36. Currier v. Bangor Ry. & Elec- 
tric Co., 111 A. 333, 119 Me. 313. 


37. State v. Simon, 59 So. 875, 131 
La. 520; People v. Schultz, 213 N.W. 
135, 238 Mich. 15. 


38. People v. Schultz, supra. 
39. See cases infra this note. 


[a] In Oregon (1) the requirement 
of Hill L. Annot. § 841, that, where it 
is sought to impeach a witness by 
written statements, they must be 
shown to him before any question is 
put to him concerning them, applies 
to testimony in a judicial proceeding, 
reduced to writing and subscribed by 
the witness. State v. Crockett, 65 P. 
447, 39 Or. 76. (2) So a confession 
which has been reduced to writing 
must be shown to the witness in order 
to comply with the statute. State v. 
Steeves, 43 P. 947, 29 Or. 85. 


40. State v. Pugh, 40 P. 861, 16 
Mont. 3438; State v. Martin, 83 P. 849, 


41. See cases infra this note. 


[a] In Montana (1) since Pen. 
Code § 2078 provides that the rules of 
evidence generally applicable to civil 
cases are to be applied in the trial of 
criminal cases (State v. O’Brien, 43 
P. 1091, 44 P. 399, 18 Mont. 1) (2) to 
impeach a witness in a criminal prose- 
cution by proof of written testimony 
before a coroner inconsistent with the 
testimony at the trial, under Code Civ. 
Proc. § 3380, providing in part that, 
where written inconsistent statements 
are to be used to impeach a witness, 
they must be shown to the witness, 
such testimony must be shown to the 
witness (State v. O’Brien, supra. 
Compare State v. Pugh, 40 P. 861, 16 
Mont. 343 [where statute is not men- 
tioned]). 


[b] In Oregon in order to impeach 
a witness by written evidence of in- 
consistent or contradictory testimony 
before a coroner, the requirement of 
Till L. Annot. § 841, that the written 
statements to be used to impeach a 
witness by proof of inconsistent or 
contradictory statements must be 
shown to him, must be complied 
peat on State v. Crockett, 65 P. 447, 39 
bi f 


42. Consolidated Ice Mach. Co. v. 
Keifer, 25 N.E. 799, 134 Ill. 481, 23 
Am.S.R. 688, 10 L.R.A. 696. 


43. People v. Taylor, 43 H : 
iV) 449% _ Epona: 


44. See case infra this note. 


[a] In Arkansas the requirement 
of Kirby Dig. § 3139, that before evi- 
dence can be offered of inconsistent 
statements the witness must be in- 
quired of concerning such statements, 
applies to what the witness had tes- 
tified to at the coroner’s inquest. Las- 
He v. State, 208 S.W. 21, 137 Ark. 


45. See supra § 1276. 


46. Floyd v. State, 2 So. 683, 82 
Ala. 16; Simmons v. State, 13 So. 896, 
32 Fla. 387; State v. Callegari, 7 So. 
130, 41 La.Ann. 578. 


[a] Minutes of lower court need 
not be produced on the cross-exami- 
nation of a state’s witness, who has 
testified that he identified the accused 
where he has been asked whether he 
did not testify differently on the pre- 
ee, hee People vy. 

amoroto, -Y.S. 655, 133 App.Div. 
260, 23 N.Y.Cr. 504. ey 
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and be shown to,*’ or read tot® or by,*® the witness, 
or its absence accounted for,®® and it must be iden- 
tified,®! and the attention of the witness must be eall- 
ed to such statements,®? and inquiry made whether 
or not witness had made such written statements,’* 
and an opportunity afforded the witness to admit or 
Again, where the impeaching 
written evidence consists of testimony before a grand 
jury, the required®® foundation is to be laid by 
showing,*” or reading,°®® it to the witness, or allow- 
ing him to read it,®® and by calling his attention to 


deny,°* or. explain.®® 


47. Carden v. State, 4 So. 823, 84 
Ala. 417; Floyd v. State, 2 So. 683, 82 
Ala. 16; Wills v. State, 74 Ala. 21; 
Sear ned v. State, 13 So. 896, 32 Fla. 


{a]. In California, in view of Code 
Civ. Proc. § 2052, requiring that in- 
consistent statements be shown to the 
witness in order to impeach him, a 
deposition of testimony before a com- 
mitting magistrate must be shown. 
People v. Lambert, 52 P. 307, 120 Cal. 
170; People v. Ching Hing Chang, 16 
P. 201, 74 Cal. 389; People v. Lopéz, 
131 P. 104, 21 Cal.App. 188. Compare 
People v. Foster, 4 P.(2d) 173, 117 
Cal.App. 439; People v. Bartley, 108 P. 
868, 12 Cal.App. 773 (statute not re- 
ferred to). (2) The object of the 
statutory requirement is to permit the 
witness to inspect and examine the 
writing, and, if he choose, to read it. 
People v. Ching Hing Chang, supra. 
(3) However, this rule that a witness 
must be shown a particular thing or 
statement of his claimed to be in the 
record, before acquiring his assent 
thereto, is not applicable, where the 
witness is asked whether he made a 
certain statement during a long ex- 
amination by a question assuming 
that he did not make it (People v. 
Bartley, 108 P. 868, 12 Cal.App. 773), 
(4) as a negative answer would avoid 
the necessity of producing the record 
(People y. Bartley, supra). 


{b] In Puerto Rico, in a criminal 
prosecution, where it is claimed that 
inconsistent testimony was given at 
the preliminary investigation by a 
justice of the peace, exclusion of min- 
utes of trial for perjury, offered under 
the requirement of Code Cr. Proc. § 
245, that if inconsistent statements 
are written they must first be shown 
to the witness, is proper as the prop- 
er proof should have been the minutes 
of the preliminary proceeding. Peo. 
v. Diaz, 5 Porto Rico 197. 


[ec] Necessity for showing all of 
former testimony.—When it is sought 
to imyeach a witness by showing dis- 
crepancies between his testimony and 
his former statements on a prelimi- 
nary examination before a committing 
magistrate, which were reduced to 
writing by the magistrate, it is not 
proper to show detached portions of 
the statements to the witness, but his 
entire testimony should be shown to 
him. Carden v. State, 4 So. 823, 84 
Ala. 417; Wills v. State, 74 Ala. 21. 


4g. Carden v. State, 4 So. 823, 84 
Ala. 417; Floyd v. State, 2 So. 683, 82 
Ala. 16; Wills v. State, 74 Ala. 21; 
Simmons v. State, 13 So. 896, 32 Fla. 
887; People v. Resabal, 50 Philippine 
780. 


{a] Statutory requirement that 
testimony be shown to witness (1) is 
sufficiently complied with by reading 
such testimony to the witness. Peo- 
ple v. Ching Hing Chang, 16 P. 201, 74 
Cal. 389; People v. Orosco, 239 P. 82, 
73 Cal.App. 580. Compare People v. 
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Bartley, 108 P. 868, 12 Cal.App. 773 
(statute not referred to). (2) So, 
where the witness cannot read» the 
writing because he is illiterate or does 
not understand the language, he is 
entitled to have it read to him. Peo- 
ple v. Ching Hing Chang, supra. (3) 
Statutory requirement that testimony 
be shown to the witness see supra 
note 47 [a]. 


[b] Necessity for-reading all of 
former testimony.—(1) When it is 
sought to impeach a witness by show- 
ing discrepancies between his testi- 
mony and his former statements on a 
preliminary examination 
committing “magistrate, which were 
reduced to writing by the magistrate, 
it is not proper to read detached por- 
tions of, them, but his entire testi- 
mony should be read to him (Carden 
v. State, 4 So. 823, 84 Ala. 417; Wills 
v. State, 74 Ala. 21), (2) although, if 
only a portion of the testimony is con- 
tradictory of the testimony at the 
trial, only such portion should be read 


(People v. Lambert, 52 P. 307, 120 
Calor 70)t 
49, People v. Lambert, supra. 


[a] Statutory requirement that 
testimony be shown to witness (1) is 
complied with by permitting the wit- 
ness to read the testimony. People 
Vv. Lambert, 52 -P. 307, 120 .Caly 170; 
(2) Statutory requirement that testi- 
mony be shown to the witness see 
supra note 47 [a]. 


50. Floyd v. State, 2 So. 683, 82 
Ala. 16. 

51. State v. Ripey, 129 S.W. 646, 
229 Mo. 657. 

{a] That witness signed minutes 


of testimony given on preliminary ex- 
amination is a necessary requisite for 
the use of such testimony to lay the 
foundation. State v. Goodager, 106 P. 
638, 108 P. 185, 56 Or. 198. 


52. Ala.—Floyd v. State, 2 So. 683, 
82 Ala, 16. 


Cal.—People v. Foster, 4 P.(2d) 173, 
41% Cal. App. 439. 


Kla.—Simmons vy. State, 13 So. 896, 
32 Fla. 387. 


Iowa.—State v. Collins, 32 Iowa 36. 


Mich.—People vy. Schultz, 213 N.W. 
135, 238 Mich. 15. 


Mo.—State v. Ripey, 129 S.W. 646, 
229 Mo. 657. 


[a] That rule may require several 
questions and answers does not justi- 
fy a foundation based on a general 
question. People v. Foster, 4 P.(2d) 
178, 117 Cal.App. 439. 


53. Sanders v. State, 16 So. 935, 105 
Ala. 4; People v. Foster, 4 P.(2d) 173, 
117 Cal.App. 439; State v. Mueller, 
168 N.W. 66, 40 N.D. 35; State v. Gulli- 
ford, 148 P. 876, 76 Or. 231. 


[a] Objection to question as to 


before al 
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such testimony,®° although not to particular state- 
ments alleged to be contained therein,®! and by in- 
quiring whether or not he made the statements,°? and 
by affording an opportunity for explanation.®® 
if the impeaching written statement is contained in 
a pleading, to lay the required foundation the atten- 
tion of the witness must be called to it,®* and inquiry 
made of the witness as to such pleading.®® 
such impeaching evidence consists of testimony on 
a former trial, evidenced by writing, in order to lay 
the required®® foundation, the writing must be 


a 
So, 


Where - 


whether witness had not made certain 
statement at preliminary examination 
that the evidence,.on the preliminary 
examination was given through an in- 
terpreter and was. not understood by 
the stenographer who transcribed it 
was without merit, where the question 
was asked merely to lay the founda- 
tion for impeachment. State v. Muel- 
ler, 168 N.W. 66, 40 N.D. 35. 


54. People v. Schultz, 
135, 2388 Mich, 15. 


55. Ala.—Floyd v. State, 2 So. 683, 
pret 16; Powell v. State, 19 Ala. 
Bilpie 


Fla.—Simmons v.' State, 13 So. 896, 
32 Fla. 387. 


Mich.—People v. Schultz, 213 N.W. 
135, 238 Mich. 15. 


i MLBcr wae v. Primm, 52 Mo.App. 


Philippine-—People v. Resabal, 50 
Philippine 781. 


[a] In California, in view of Code 
Civ. Proc. § 2052, a witness of an ad- 
verse party who isxbeing impeached 
by proof of written inconsistent or 
contradictory statements is entitled to 
explain the inconsistency. People v. 
Lambert, 52 P. 307, 120 Cal. 170. 


56. See supra § 1276. 
57. Morris v. State, 
84 Tex.Cr. 100. 


58. Nash v. State, 84 S.W. 497, 73 
Ark. 399; State v. Klute, 140 N.W. 
864, 160 Iowa 170. 


59. Nash v. State, 84 S.W. 497, 73 
Ark, 399. . 


GC. Hoge v. People, 6 N.E. 796, 117 
ee 85; State v. Ostrander, 18 Iowa 


213 N.W. 


206 S.W. 82, 


61. State v. Matthews, 88 Mo. 121. 

62. Nash v. State, 34 S.W. 497, 73 
Ark. 399. 

fa] That witness so testified be- 


fore grand jury must be proved. 
av v. State, 84 S.W. 497, 73 Ark. 


[b] In Texas, in view of Branch 
Pen. Code Annot. § 177, in order to lay 
a predicate for the impeachment, in- 
quiry must be made of the witness as 
to the_statements before the grand 
jury. Morris v. State, 206 S.W. 82, 84 
NexrOrG 10/05 


63. Hoge v. People, 6 N.E. 796, 
Ubi Rise , catia 
64. Partridge y. United States, 39 
App.D.C.. 571, Ann.Cas.1917D, 622; 
State v. Baldanzo, 145 A. 734, 7 N.J. 
Misc. 421 [rev on other grounds 148 


A. 725, 106 N.J.Law 498, 67 A.L.R. 
1207]. “ 


65. State v. Baldanzo, supra. 
66. See supra § 1276. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shown®? or read®® to the witness, and his attention 
must be ealled to the evidence,®® and inquiry made 
whether he made such statements,‘® and an opportu- 
nity afforded him to admit or deny,*! or to explain,*? 
or correct,** the alleged inconsistency or contradic- 
Again, where the impeaching evidence con- 
sists of a deposition, in order to lay the foundation 
the writing must be shown to the witness‘? and, ex- 
cept in jurisdictions*® in which no foundation need 
be laid,’® the writing must be called to the attention 
of the witness,’* and inquiry made as to whether or 
not the witness made the statements,‘® and an oppor- 


tion. 


67. See cases infra this note. 


[a] In California, in view of Code 
Civ. Proc. § 2052, where the impeach- 
ing written evidence consists of tes- 
timony at a former trial, it must be 
shown to the witness. People v. Lee 
Chucks \20 we. -719,.78 Cal si7> sPeople 
v. Galloway, 286 P. 476, 104 Cal.App. 
422; Doudell v. Shoo, 129 P. 478, 20 
Cal.App. 424. Compare People v. 
Bartley, 108 P. 868, 12 Cal.App. 773 
(statute not referred to). 


[b] Im Idaho the requirement of 
c. S. § 8039 that in order to impeach a 
witness of an adverse party by state- 
ments in writing such statements 
must be shown to the witness, does 
not extend to an unsigned transcript 
of answers made to the prosecutor. 
State v. Gee, 284 P. 845, 48 Idaho 688. 


[ec] In New Mexico the construc- 
tion of the requirement of Comp. L. 
(1884) § 2084, as permitting and re- 
quiring the inconsistent writing to be 
shown to the witness, has been ap- 
plied to testimony at a former trial 
or hearing, reduced to writing. U.S 
v. Fuller, 20 P. 175, 5 N.M. 80. 


68. See cases infra this note. 


[a] Im California the requirement 
of Code Civ. Proc. § 2052, that written 
impeaching evidence must be shown 
to the witness, is complied with when 
written testimony of the witness at 
a former trial is read to the witness. 
People v. Lee Chuck, 20 P. 719, 78 Cal. 
317. Compare People v. Bartley, 108 
P. 868, 12 Cal.App. 773 (statute not 
referred to). 


[b] In New Mexico the construc- 
tion of the requirement of Comp. L. 
(1884) § 2084, that the inconsistent 
writing may be read to the witness, 
has been applied in the case of testi- 
mony at a former trial or hearing, re- 
duced to writing. U.S. v. Fuller, 20 
PLT ob IN... 80. 


[c] Stenographer’s minutes of tes- 
timony (1) of the witness at a prior 
trial need not be read to the witness 
(Becker v. People, 11 N.W. 779, 48 
Mich. 43), (2) since they do not con- 
stitute an official document but are 
the materials by the aid of which a 
narrative of the proceedings on the 
trial may be put in due form when- 
ever it shall be important, and are not 
sufficiently authenticated by the wit- 
ness to make them evidence against 
himself (Becker v. People, supra). 

69. I1l.—Campbell v. Campbell, 28 
N.E. 1080, 138 Ill. 612. 

Ind.—Starret v. Burkhalter, 86 Ind. 
439. 

Mo.—Carder v. Primm, 52 Mo.App. 
102. 

Neb.—Bartlett v. Cheesebrough, 49 
N.W. 360, 32 Neb. 339. 

N.Y.—People v. Seidenshner, 104 N. 
EB, 420, 210 N.Y. 341. 

Philippine-—Juan Ysmael & Co. v. 
Hashim, 50 Philippine 132. 


See State v. Guy, 31 So. 1012, 107 La. 
573 (dictum). 
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evidence.*? 


Contra U. S. v. White, 28 F.Cas.No. 
16,679, 5 Cranch C. C. 457. 


[a] Stenographer’s minutes of tes- 
timony (1) of the witness at a for- 
mer trial need not be called to his at- 
tention (Becker v. People, 11 N.W. 
779, 48 Mich. 43), (2) since they do 
not constitute an official document but 
are the materials by the aid of which 
a narrative of the proceedings on the 
trial may be put in due form when- 
ever it shall be important, and are not 
sufficiently authenticated by the wit- 
ness to make them evidence against 
himself (Becker vy. People, supra). 


70. Taylor v. Morgan, 61 Ga. 463° 


Castner v. Gunther, 6 Minn. 119; Car- 
der v. Primm, 52 Mo.App. 102; Barbee 
v. State, 124 S.W. 961, 58 Tex.Cr. 129. 


71. See State v. Guy, 31 So. 1012, 
107 La. 573 (dictum). 


72. I1l1—Campbell v. Campbell, 28 
N.E. 1080, 138 Ill. 612. 
ee gaa ao a v. Gunther, 6 Minn. 
N.Y.—People y. Seidenshner, 104 N. 
E. 420, 210 N.Y. 341; Scott v. Hartog, 
132 N.Y.S. 846, 75 Misc. 126. 
Philippine.—Juan Ysmael & Co. v. 
Hashim, 50 Philippine 132. 
Tex.—Parker v. Schrimsher, 
App.) 172 S.W. 165. 


(Civ. 


See State v. Guy, 31 So. 1012, 107. 


La. 573 (dictum). 


73. See State v. Guy, supra (dic- 
tum). 
74. Romertze v. East River Nat. 


Bank, 49 N.Y. 577 [rev 32 N.Y.Super. 
82]; Clapp v. Wilson, 5 Den. (N.Y.) 
285. But compare Ecker v. McAllis- 
ter, 45 Md. 290 (holding that it was 
not necessary, to render the answers 
of the witness to interrogatories ad- 
missible to contradict his testimony 
at the trial, that he should have been 
shown his answers and been permit- 
ted to read them before asking him 
concerning them, it being sufficient to 
prove that he was the witness who 
was sworn and examined by the com- 
missioner, and whose answers the 
commission and return purported to 
give). 

{a] In Montana the requirement of 
Rev. Codes § 8025, that before a wit- 
ness may be impeached by evidence of 
a written inconsistent or contradic- 
tory statement the writing must be 
shown to the witness, extends to im- 
peachment by deposition. Melzner v. 
Chiao, Min toc Sls cee IRV On oa. ie: 
1019, 51 Mont. 487. 


[b] In Puerto Rico, under that 
portion of L. of Evid. § 159, providing 
that if the inconsistent statements 
be in writing they must be shown to 
the witness before any question is put 
to him concerning them, a deposition 
must first be shown to the witness. 
Velez v. Porto Rican, etc., Ins. Co., 32 
Porto Rico 112. 


75. See supra § 1276. 


76. Com. v. Hawkins, 8 Gray 
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tunity be given the witness to admit or deny,*® or 
explain,®® the alleged inconsistency or contradiction. 
It has been held that it is not necessary to specify 
particular parts of the deposition and to ask the 
witness whether or not he so stated,*! although the 
contrary is the rule in some jurisdictions.*? 
the witness has admitted the genuineness of the dep- 
osition, the deposition itself must be introduced in 
Again, where the written statement is 
contained in the record of a prior action, in order to 
impeach the witness in such manner the record must 
be shown to him.** 


Where 


(Mass.) 463. 


77. Kan.—Howe 
Clark, 15 Kan. 492. 


Minn.—Hammond y. Dike, 44 N.W. 
61, 42 Minn. 273, 18 Am.S.R. 508. 


Neb.—Draper v. Taylor, 79 N.W. 
709, 58 Neb. 787. 


N.Y.—Stephens v. People, 19 N.Y. 
549 [aff 4 Park.Cr. 396]. 


S.D.—Catlett v. Stokes, 145 N.W. 
554, 33 S.D. 278. 


78. U.S.—Chapin v. Siger, 5 F.Cas. 
No. 2,600, 4 McLean 378. 


Ala.—Bradford v. Barclay, 39 Ala. 


Mach "Cor fiv. 
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La.—State v. Cazeau & Blanchard, 
8 La.Ann. 109; Paradise, Lawrason & 
Be v. Sun Mut. Ins. Co., 6 La.Ann. 


Md.—Ecker v. 
290. 


N.Y.—Romertze v. East River Nat. 
Bank, 49 N.Y. 577 [rev 32 N.Y.Super. 
82]; Clapp v. Wilson, 5 Den. 285. 


Ohio.—Aldrich vy. Marcellus, 3 Ohio 
Cir.Ct. 500, 2 Ohio Cir.Dec. 287. 


Tex.—Ayres v. Duprey, 27 Tex. 593, 
86 Am.D. 657. 


79. Strader v. White, 2 Neb. 348 
{overr on other grounds sub nom. 
Waggoner v. Creighton First Nat. 
Bank, 61 N.W. 112, 43 Neb. 84]. 


80. Kan.—Howe Mach. Co. v. Clark, 
15 Kan. 492. 


La.—Paradise, Lawrason & Co. v. 
Sun Mut. Ins. Co., 6 La.Ann. 596. 


Minn.—Hammond v. Dike, 44 N.W. 
61, 42 Minn. 278, 18 Am.S.R. 503. 


Neb.—Draper v. Taylor, 79 N.W. 
709, 58 Neb. 787; Strader v. White, 2 
Neb. 348 [overr on other grounds sub 
nom. Waggoner vy. Creighton First 
Nat. Bank, 61 N.W. 112, 43 Neb. 84]. 


N.Y.—Stephens vy. People, 19 N.Y. 
549 [aff 4 Park.Cr. 396]. 


S.D.—Catlett v. Stokes, 145 N.W. 
554, 33 S.D. 278. 


Tex.—Ayres v. Duprey, 27 Tex. 593, 
86 Am.D. 657. 


81. Romertze v. East River Nat. 
pee 49 N.Y. 577 [rev 32 N.Y.Super. 

[a] Reason for rule.—The paper is 
the best evidence of what it contains. 
Romertze v. Hast River Nat. Bank, 49 
N.Y. 577 [rev 32 N.Y.Super. 82]. 


82. Hammond vy. Dike, 44 N.W. 61, 
42 Minn. 278, 18 Am.S.R. 503. 


83. State v. Hutchens, (Mo.) 271 
S.W. 525; Littig v. Urbauer-Atwood 
Bette Co., 287° S.-W. 779; 292” Mo. 


McAllister, 45 Md. 


84. See case infra this note. 


_ [a]. In California a judgment roll 
in a civil proceeding should have been 
shown to the prosecuting witness be- 
fore questions concerning contents 
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[§ 1285] bb. Party as Witness. Where the im- 
peaching oral testimony is admissible against the par- 
ty in a civil action, who as a witness is being im- 
peached, as an admission,*°® it is not necessary to call 
the attention of the party witness to such testimo- 
ny,°° nor that he shall have been asked whether or 
not he made such declarations,*’ nor that he shall 
have been afforded an opportunity to admit or de- 
ny,®® or explain,®® the apparent inconsistency. So, 
in order to lay the required®® foundation for the 
impeachment of a defendant in a criminal prose- 
cution by proof of inconsistent or contradictory 
statements, it is not necessary that the attention of 
such defendant be called to such statements.°t Nor, 
where it is attempted to show that a prior statement 
of such defendant materially differs from his stat- 
utory statement to the jury, is it necessary to direct 
his attention to such prior statement.°? However, 
where the sole purpose of introducing proof of in- 
consistent or contradictory statements of a party in 
a civil action is to impeach him, in order to lay the 
required®? foundation inquiry must be made wheth- 


er or not he made such statements,°* and an opportu-, 


nity must be afforded him to explain.®® Likewise, in 
ordss to lay a foundation for the impeachment of a 
defendant in a criminal prosecution by proof of in- 
consistent statements, the general rule as to the mode 
‘of laying the foundation for such impeachment of 
witnesses generally®® applies,®? provided the state- 
ments are voluntary,®® and the attention of the wit- 
ness must be directed to such statements,®°® and he 
must be asked whether or not he made them,* and an 


were asked for impeachment purpos- 
es, in view of Code Civ. Proc. § 2052. ] Pa. 

People v. Warrington, 251 P. 327, 80 90 
Cal.App. 167. J 


85. See Evidence § 391. 
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them. Brubaker’s Adm’r v. Taylor, 76 
Si 


See supra § 1277. 


91. Commonwealth vy. 
137 A. 683, 289 Pa. 498; 
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opportunity must be afforded him to admit or deny,” 
to correct,* or to explain,* the inconsistency or con- 
tradiction. Moreover, where written evidence of ex- 
trajudicial statements, admissible against the party 
making them as admissions,® are introduced for the 
purpose of impeaching such party in a civil action by 
proof of inconsistent or contradictory statements, it 
is not necessary that such party have been previous- 
ly examined as to whether or not he made such state- 
ments. Where the impeaching evidence consists of 
a pléading, admissible against the party as an ad- 
mission,’ the attention of the party need not have 
been directed to such evidence,® nor need inquiry have 
been made whether or not he made it.® Since state- 
ments made by a party in his deposition i in the cause 
may contain relevant judicial admissions which are 
competent against ‘him,!° where such admissions are 
introduced for the purpose of discrediting him as be- 
ing contradictory or inconsistent with his testimony, 
it is not necessary that such statements inconsistent 
with the party’s testimony be called to the party’s 
attention.!1 Where the evidence of inconsistent or 
contradictory statements consists of a written state- 
ment by a defendant before a coroner, admissible 
against him as an admission,!? the attention of such 
party need not be called to such testimony.1* How- 
ever, where the written statement of a party is in- 
troduced for the single purpose of impeaching his 
testimony, whether in a civil or criminal ease, the at- 
tention of such party must be ealled to such state- 
ment,'* and he must be asked whether or not he had 
made such statement,!> and the writing must be 


~y 
plement Co., 128 N.W. 632, 87 Neb. 


b 736; Davis v. Franke, 33 Gratt. (74 
Va.) 413. 
: 2. State v. Clough, 38 S.W.(2d) 36, 
Dilsworth, | 397° we. 700. 


State v. Free- 


86. Kan.—Hughes v. Ward, 16 P.| man, 20 S.E. 974, 43 S.C. 105. 3. Davis v. Franke, 33 Gratt. (74 
810, 38 Kan. 452. 92. Smith v. State, 86 S.E. 660, 17| Va-) 413. 

Mo.—State v. Martin, (Mo.) 56 S.|Ga.App. 298. 4. State v. Clough, 38 S.W.(2d) 36, 
W.(2d) 187, 140 [quot Cyc]. [a] Beason for rule.—A defendant 327 Mo. 700; Davis v. Franke, 33 Gratt. 


(74. Va.) 413. 


Neb.—Dunafon v. Hagber, 92 N.W. 
198, 3 Neb. (Unoff.) 613 


N.Y.—Ruemer v. Clark, 105 N.Y.S. 
659, 121 App.Div. 231. 


Pa.—kKreiter v. Bomberger, 82 Pa. 
59, 22 Am.R. 750. 


87. Collins v. Mack, 31 Ark. 684; 
Root v. Brown, 4 Hun (N.Y.) 797; 
Fernandez vy. Ortiz, 33 Porto Rico 6; 
Se ene Hstate, 223 N.W. 41, 54 


[a] Reason for rule.—Had the pro- 
posed evidence of the admission or 
declaration been admitted, the party 
could have been recalled and exam- 
ined by counsel in regard to it. Col- 
lins v. Mack, 31 Ark. 684. 


Necessity of laying foundation for 
proof of admission by party general- 
ly see Evidence § 491. 


88. Hesk v. Ellis, 75 So. 329, 200 
Ala.’ 1. 


89. Lucas v. Flinn, 35 Iowa 9; Bru- 
baker’s Adm’r v. Taylor, 76 Pa. 83; 
Fernandez vy. Ortiz, 33 Porto Rico 6. 
See Hesk v. Ellis, 75 So. 329, 200 Ala. 
17 (dictum). 


[a] Where party is called as wit- 
ness by his adversary, as on cross-ex- 
amination, his testimony may be con- 
tradicted by proof of inconsistent dec- 
Jarations made out of court, without 
giving him an opportunity to explain 


in a criminal case, in exercising his 
statutory right of making a statement 
to the jury, is not subject to cross-ex- 


amination. Smith v. State, 86 S.E. 

660, 17 Ga.App. 298. 
93. See supra § 1277. 

eu Drennen vy. Lindsey, 15 Ark. 
95. Drennen v. Lindsey, supra. 
96. See supra §§ 1280, 1281. 


97. State v. Clough, 88 S.W.(2d) 
36, 327 Mo. 700; Davis v. Franke, 33 
Gratt. (74 Va.) 413. 


98. State v. Clough, 38 S.W.(2d) 
36, 327 Mo. 700. 


99. State v. Brelawski, 84 A. 950, 
26 Del. 416; Hoge v. People, 6 N.E. 
196, DLT. 35. 


[a] Question held sufficient.—In a 
prosecution for embezzlement by a 
city employee, where defendant, as 
witness, denied that he had made a 
statement that the money that he had 
repaid to the city did not come from 
the funds which he converted, he was 
not misled where his attention was 
directed to the identical occasion and 
conversation in which he made the 
statement. State v. Sullivan, 224 P. 
586, 590, 129 Wash. 42 [cit Cyc]. 


1. Hoge v. People, 6 N.E. 796, 117 
Ill. 35; State v. Clough, 38 S.W.(2d) 
36, 327 Mo. 700; Blair v. Kingman Im- 


5. See Evidence §§ 337-346. 


6. Kennedy V. Wood, 4 N.Y.S. 758, 
52 Hun 46. 


7. See Evidence §§ 372-384. 


8S. Meyer v. Campbell, 20 N.Y.S. 
» 1 Mise. 2838. 


9. Meyer v. Campbell, supra. 
10. See Evidence § 387. 


11. White v. wre 23 P. 276, 82 
Cal. 427, 7 L.R.A. 799 


Necessity of lagi foundation for 
proof of admission by party generally 
see Evidence § 491. 


12. See Criminal Law § 1249. 


13. People v. McCraney, 6 Park.Cr. 
(N.Y.) 49. 


14. McDonald v. Bayha, 100 N.W. 
679, 98 Minn. 130; State v. Young, 12 
S.W. 879, 99 Mo. 666; Robinson v. 
Haley, 42 N.B. 657. 


[a] Police oOfficer’s writing, not 
signed by defendant nor assented to, 
is inadmissible as foundation for of- 
ficer’s impeaching testimony of the 
party as a witness. People v. Haugh- 
ey, 250 P. 406, 79 Cal.App. 541. 


15. Ala.—Birmingham Ry., Light 
& Power Co. v. Bush, 56 So. 731, 175 
Ala. 49; Cooper y, State, 8 So. 821, 90 
Ala. 641. 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 
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shown to him,?® and an opportunity must be afforded 


him to explain.17 


[§ 1286] ce. Party’s Own Witness. 
general rule!® applies in the ease of impeaching one’s 
own witness by proof of inconsistent statements,'® 
so that in order to lay the required?° foundation the 
attention of the witness must be directed to the state- 
ments,?? and inquiry made whether or not he made 
such statements,?? although it has been said that 
whether such inquiry should be made rests in the 
Where the impeach- 
ing statement was made at the arraignment of the 
witness, and no effort is made to impeach the witness 
by a written instrument, it is not necessary to read 
In some jurisdic- 
tions statutes provide that to impeach a party’s own 
witness who is adverse such witness must be inform- 
ed of the circumstances of the supposed statement 


discretion of the trial court.?® 


the statement to the witness.?# 


Cal—FEhat v. Scheidt, 120 P. 49, 17 
Cal.App. 430. 
Ga.—Owen vy. 
111 Ga. 885. 
Ill.—Hoge vy. People, 6 N.E. 796, 117 
TURIB 5 
Miss.—Secarborough v. 
Miss. 517. 
Mo.—Buckman v. Missouri, etc., R. 
Co., 73 S.W. 270, 100 Mo.App. 30. 
Tex.—Texarkana Gas, ete., Co. v. 
Pegeten: 126 S.W. 67, 59 Tex.Civ.App. 


Palmour, 36 S.E. 969, 


Smith, 52 


fa] Procedure.—Where the court 
refused to permit defendant to ask 
plaintiff.if certain allegations were 
not in his petition, but informed him 
that he could read the petition and 
then ask the witness whether he had 
not put in the allegations which were 
read to him, there was no error. C. 
W. Hahl Co. v. Cunningham & Hardy, 
(Tex.Civ.App.) 246 S.W. 108. 


[b] Party as witness cannot be re- 
quired to say whether he can point 
out in a bill of exceptions any testi- 
mony of his on a former trial as to a 
certain matter. Buckman vy. Missouri, 
etc., R. Co., 73 S.W. 270, 100 Mo.App. 


3 


16. Birmingham Ry., Light & Pow- 
er Co. v. Bush, 56 So. 731, 175 Ala. 49; 
Callanan vy. Shaw, 24 Iowa 441; Tex- 
arkana Gas, etc., Co. v. Lanier, 126 S. 
W. 67, 59 Tex.Civ.App. 198. 


[a] In Idaho (1) under Rev. Codes 
§ 6083, requiring impeaching state- 
ments, if in writing, to be shown a 
witness before any question is put to 
him concerning them, an objection to 
a question on cross-examination 
whether plaintiff, witness, did not 
write a letter containing certain mat- 
ter should have been sustained until 
the witness was shown the letter for 
identification. Keane v. Pittsburg 
Lead Mining Co., 105 P. 60, 17 Idaho 
179. (2) Where defendant is exam- 
ined by plaintiff in a civil case as if 
on cross-examination, to impeach him 
by inconsistent statements in plead- 
ing, such pleading must be shown to 
him. Osborn y. Carey, 132 P. 967, 24 
Idaho 158. 


{b] Im Oregon, under Lord L. § 
864, providing in. part that if an in- 
consistent statement is written it 
must be shown to him, it was error 
to question plaintiff as to an admis- 
Sion in writing of an accident without 
first having shown the writing to him. 
Tonseth v. Portland Ry., Light & Pow- 
er Co., 141 P. 868, 70 Or. 341. 


[c] In Philippines, where defend- 
ants in a criminal prosecution are to 
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sufficiently to designate the particular occasion,?? 


and that he must be asked whether or not he made 


The familiar 


be impeached by written statements 
before a justice of the peace, the re- 

uirement of Code Civ. Proc. § 343 is 
complied with in part when the writ- 
ing is shown to defendants. People v. 
Somonte, 48 Philippine 894. 


17. Cooper v. State, 8 So. 821, 90 
Ala. 641; Hoge v. People, 6 N.E. 796, 
117 Ili. 35; McDonald v. Bayha, 100 
N.W. 679, 93 Minn. 139. 


{a] In Philippines, where defend- 
ants in a criminal prosecution are to 
be impeached by written statements 
to justice of the peace, the require- 
ment of Code Civ. Proc. § 34 is suffi- 
ciently complied with by affording an 
opportunity of explanation. People v. 
Somonte, 48 Philippine 894. 


18. See supra §§ 1280, 1281. 


19. Montgomery v. Knox, 3 So. 211, 
23 Fla. 595; McDowell & Peck v. Gen- 
eral Mut. Ins. Co., 10 La.Ann. 16. 


20. See supra § 1278. 


21. Montgomery v. Knox, 8 So. 211, 
23 Fla. 595; Diffenderfer v. Scott, 32 
N.E. 87, 5 Ind.App. 243. 


22. Williams v. Dickenson, 9 So. 
847, 28 Fla. 90; Nash v. Common- 
wealth, 42 S.W.(2d) 898, 240 Ky. 691. 


23. State v. D’Adame, 86 A. 414, 
84 N.J.Law 386, Ann.Cas.1914B 1109 
[aff 82 A. 520, 82 N.J.Law 315]. 


24. People v. Kruger, 35 P. 88, 100 
Cal. 523. 


25. See statutory provisions; 
cases infra this note. 


[a] In Massachusetts the require- 
ment of Pub. St. ¢c 169 § 22, that before 
a party’s own »witness may be im- 
peached by proof of inconsistent 
statements the particular occasion 
must be mentioned to the witness, 
must be complied with. Com. v. Don- 


and 


ahoe, 133 Mass. 407; Ryerson v. 
Abington, 102 Mass. 526. 
{[b] In Virginia, where the party’s 


own witness was not asked as to al- 
leged inconsistent statements, as re- 
quired by Code (1919) § 6215, no foun- 
dation is laid for the impeachment. 
Nelson vy. Commonwealth, 150 S.E. 407, 
153 Va. 909. 


26. See statutory provisions; 
case infra this note. 


[a] In Arkansas, when a party im- 
peaches his own witness by proof of 
inconsistent statements, as permitted 
by Crawford & M. Dig. § 4186, he must 
be asked whether or not he made the 
statements. Jimmerson v. State, 275 
S.W. 662, 169 Ark. 358. 


27. See statutory provisions; 


and 


and 


such statements,?° and be afforded an opportunity to 
explain them,?* and in such jurisdictions his atten- 
tion must be directed to such statements.?§ 
to lay the required?® foundation for the impeachment 
of one’s own witness by written proof of inconsistent 
statements, where such impeachment is permitted,®° 
the attention of the witness must be called specifical- 
ly to the statements contained in the writing.*+ 
likewise, where statutory provisions relating to the 
mode of laying the foundation for impeachment by 
proof of inconsistent or contradictory statements 
have been construed to necessitate a foundation for 
written evidence of such statements,?? such state- 
ments must be offered,?* or shown,** or read®* to the 
witness, and his attention must be called to the state- 
ments,?® and inquiry made whether or not he made 


In order 


So, 


case infra this note. 


[a] In Puerto Rico the provision 
of Code Cr. Proc. § 245, that before 
a witness may be contradicted by 
proof of inconsistent statements He 
must be allowed to explain them, ap- 
plies to a government witness who has 
turned out to be hostile. People v. 
Plata, 36 Porto Rico 530. 


28. See cases infra this note. 


[a] In Arkansas a party’s own 
witness, who is being impeached by 
proof of inconsistent statements as 
permitted by Crawford & M. Dig. § 
4186, must have his attention directed 
to the statements. Wildrick v. Raney, 
282 S.W. 17, 170 Ark. 1194. 


[b] In Massachusetts (1) the state 
may prove prior inconsistent state- 
ments of its own witness after calling 
the attention of the witness to the 
statements, in view of Gen. Iu. c 233 
§ 23. Commonwealth v. McIntosh, 156 
N.E. 712, 259 Mass. 388. (2) So, like- 
wise, under Pub. St. c 169 § 22, the at- 
tention cf a party’s own witness must 
be called to the inconsistent state- 
ments. Wilton v. Humphreys, 57 N. 
E. 374, 176 Mass. 253. 


29. See supra § 1278. 
30. See supra §§ 1224-1236. 
31. Broshears v. State, 187 P. 254, 


7 OkKVCrs 1192" 
32. See supra § 1276. 
33. See case infra this note 


[a] In California, under Code Civ. 
Proc. § 2052, where a party’s own wit- 
ness is to be impeached by proof of 
written inconsistent statements, such 
statements must be offered to him. 
Rignell v. Font, 266 P. 588, 90 Cal. 
App. 730. 


34. See case infra this note. 


[a] In California, under Code Civ. 
Proc. § 2049, authorizing a party to 
impeach his own witness by inconsist- 
ent statements, as provided in § 2052, 
the impeachment cannot be made un- 
less they must be shown to the wit- 
ness before any question is put to him 
concerning them. People vy. Reynolds, 
192 P. 343, 48 Cal.App. 688. 


35. See case infra this note. 


[a] In California, under Code Civ. 
Proce. § 2052, where a party’s own wit- 
ness is being impeached by proof of 
written inconsistent statements, such 
statements must be read tohim. Rig- 
ore v. Font, 266 P. 588, 90 Cal.App. 


36. 
[a] 


See cases infra this note. 
In California, where a party’s 


1102 [70 C.J.] 


the answers theretofore given by him,” and an op- 
portunity afforded him to explain*® or correct*® the 


inconsistency.* 


[§ 1287] (b) Absent Witness. 


dictory 


own witness is being impeached by 
proof of written inconsistent state- 
ments, in view of Code Civ. Proc. § 
2052, his attention must be called to 
such statements. Rignell v. Font, 266 
P. 588, 90 Cal.App. 730; People v. Ma- 
brier, 165 P. 1044, 33 Cal.App. 598. 


[>] In Massachusetts, under St. 
(1869) ce 425, the attention of a par- 
ty’s own witness must be directed to 
written inconsistent statements be- 
fore such statements may be used 
to impeach him. Newell v. Homer, 
120 Mass. 277. 


37. See cases infra this note. 


[a] In Galifornia, in an action for 
damages for death, it was not error 
to permit plaintiff to ask one cf his 
own witnesses on direct examination 
as to whether or not he had not tes- 
tified differently at the inquest, and 
whether certain answers were given at 
the inquest, under the authority of 
Code Civ. Proc. § 2049, counsel for 
plaintiff having stated that he was 
taken by surprise, and that the former 
testimony at the coroner’s inquest was 
all that he had to rely on, although 
such record was not afterward offered 
in evidence. Werner v. Southern Pac. 
Co., 185 P. 1016, 44 Cal.App. 76; Peo- 
ple v. Mabrier, 165 P. 1044, 33 Cal. 
App. 598. 


38. See case infra this note. 


fa] In California the provision of 
Code Civ. Proc. § 2052, that a wit- 
ness who is being impeached by proof 
of inconsistent statements must be af- 
forded an opportunity to explain the 
inconsistency, has been construed to 
apply to the impeachment of a party’s 
own witness by proof of written in- 
consistent statements. Rignell  v. 
Font, 266 P. 588, 90 Cal.App. 730. 


39. See case infra this note. 
[a] In California, under Code Civ. 
Proc. § 2052, a party’s own witness 


who is peing impeached by proof of 
written inconsistent statements must 
be afforded an opportunity of correct- 
ing the inconsistency. Rignell v. 
Font, 266 P. 588, 90 Cal.App. 730. 


40. See supra § 1279. 


41. Ala.—Simon v. Wyler, 130 So. 
WUSiesoe Alen Oo. 


Tll.— Hoyt v. Chicago City Ry. Co., 
106 IlJ.App. 361. 
Mo.—Able v. Shields, 7 Mo. 120. 


N.Y.—Fitch v. Kennard, 19 N.Y.S. 
468 [rev on other grounds 20 N.Y.S. 
845, 2 Misc. 95]. 


Ohio.—Baird v. Detrick, 8 Ohio App. 
198. 

Wash. Be caye v. Gillett, 74 P. 386, 
33 Wash. 264. 

42. Hazard v. New York, etc., R. 
Co., 2 R.I. 62. Compare Patterson v. 
Dushane, 20 A. 538, 187 Pa. 23 (even 
though deceased witness was not 
asked as to impeaching statements, 
such statements are admissible as af- 


In order to lay the 
required?® foundation for the impeachment of a dep- 
osition by eral testimony of inconsistent or contra- 
statements, the attention of the witness must 
be directed to such statements,*! even though it is 
difficult or impossible to do so,#? and inquiry must 
be made of the. witness whether or not he has made 
them,*? unless the inconsistent or contradictory state- 


WITNESSES 


x Pe Waa oe 


[§§ 1286-1287 


ments were made after the taking of the deposition,*# 
and an opportunity afforded the deponent of denial*® 


or explanation,*® unless it is difficult or impossible 


to do so.47 


fecting the credibility of the deposi- 
tion). 


[a] Absence of party seeking to 
discredit the witness at the taking of 
the deposition does not affect the rule. 
Hazard v. New York, etc., R. Co., 2 R. 
L762. 


43. Ala.—Doe ex dem Hughes v. 
Wilkinson, 35 Ala. 453. 


Ind.—Legg v. Leyman, 
148. 


Md.—Matthews v. Dare & McClure, 
20 Md. 248. 


N.C.—Hooper v.SMoore, 48 N.C. 428. 


Ohio.—Monroeville v. Weihl, 13 
Ohio Cir.Ct. 689, 6 Ohio Cir.Dec. 188. 


Tenn.—Bounds v. Schwab, 5 Sneed 
591. 


Va.—Unis v. Charlton, 12 Gratt. (53 
Va.) 484. 


[a] In Kentucky, under Code Civ. 
Pract. § 598, where defendant intro- 
duced as the deposition of an absent 
witness an affidavit, the common- 
wealth could not prove in contradic- 
tion statements of the absent witness 
by testimony of another witness. 
Yates v. Commonwealth, 265 S.W. 275, 
204 Ky. 552. 


44. Hooper v. Moore, 


8 Blackf. 


48 N.C. 428; 


Roberts v. Collins, 28 N.C. 228. 
45. tate v. Wiggins, 23 So. 334, 
50 La.Ann. 330; Baird v. Detrick, 8 


Ohio App. 198. 


46. La.—State v. Wiggins, 23 So. 
334, 50 La.Ann. 330; Fletcher v. Hen- 
ley, 13 La.Ann. 191. 


N.C.—Hooper v. Moore, 48 N.C. 428. 


Oe pate v. Detrick, 8 Ohio App. 
198. 


Tex.—Weir v. McGee, 25 Tex.Suppl. 
0. 


Wash.—Brown v. Gillett, 74 P. 386, 
33 Wash. 264. 


47. See cases infra this note. 


[a] Absence of the party seeking 
to discredit the witness, at the taking 
of the deposition, changes the rule. 
eg v.. INiew Y ork} ete 'R. Co.,/20R) 
I. 62. 


{[b] Where seasonable but fruitless 
effort had been made to examine a 
witness, whose testimony had_ been 
taken under commission, in relation 
to contradictory statements alleged to 
have been made by him, proof of such 
contradictory statements was properly 


received. Fletcher v. Henley, 13 La. 
Ann. 191. 

48. See supra § 1279. 

49. Baltimore & O. R. Co. v. Darl- 


ing, 3 F.(2d) 987; Robinson v. Savage, 
15 N.E. 850, 124 Ill. 266. 


[a] Rule applied when impeaching 
evidence consists of: (1) Affidavit. 
Robinson v. Savage, 15 N.E. 850, 124 
Tll. 266. (2) Report of accident. Bal- 


Likewise, in order to lay the required*® 
foundation for the impeachment of a deposition by 
written evidence of inconsistent or contradictory 
statements, the impeaching writing must be pro- 
duced*® and be shown to have been written by the 
witness,°? and shown*? or read to,°? or by,*? the wit- 
ness, and he must be examined concerning it,°* and 
his attention must have been called to such. writing, yh 


timore & O. R. Co. v. Darling, 3 F.(2d) 
987. 


50. Baird Lumber Co. v. Devlin, 27 
So. 425, 124 Ala. 245. 


[a] Bule applied where impeach- 
ing evidence consists of a letter. 
Baird Lumber Co. v. Devlin, 27 So. 425, 
124 Ala. 245. 


51. Denver v. Atchison, T. & S. F. 
R.- Cos! 150) P.°562);°96 Kansi54,7Ann: 
Cas.1917A 1007. 


[a] Rule applicd where impeach- 
ing evidence consists of a deposition, 
with a copy of the evidence of the 
coroner’s inquest attached. Denver v. 
Atchison, "T&S... R:-Co., 150) Pb 62; 
96 Kan. 154, Ann.Cas.1917A 1007. 


52. Robinson v. Savage, 15 N.E. 
850, 124 Ill. 266. 


[a] Bule avplied where impeach- 
ing evidence consists of an affidavit. 
ee Sey v. Savage, 15 N.E. 850, 124 


53. Robinson v. Savage, supra. 


[a] Rule applied, where impeach. 
ing evidence consists of an affidavit. 
Robinson v. Savage,“15 N.E. 850, 124 


54. Kersten v. Himes, 
586, 283 Mo. 623. 


[a] Rule applied where impeach- 
ing evidence cousists of a written 
statement of an accident. Kersten v. 
Himes, 223 S.W. 586, 283 Mo. 623. 


55. U.S.—Ayers v. Watson, 10 S. 
CE 11632 1325 Dese pees 33 L.Ed. 378; 
The Charles Morgan, 5 S.Ct. 1172, 115 
WSs 695029 1, Hid. 131.6: 


Ala.—Baird Lumber Co. v. Devlin, 
27 So. 425, 124 Ala. 245. 


Rear eee v. Kingsley, 50 Cal. 


Ga.—Georgia R., ;etc.,, Co. vy. Smith, 
11 S.E. 859, 85 Ga. 530; Johnson vy. 
Kinsey, 7 Ga. 428. 


Tll.—Seckel vy. York Nat. Bank, 57 
Ill.App. 579; Travelers’ Preferred ‘Ace. 
Assoe. v. McKinney, 57 Ill.App. 141. 


Ind.—Eppert v. Hall, 31 N.E. 74, 32 
N.E. 7138, 133 Ind. 417. 


Jowa.—Richmond y. Sundburg, 42 N. 
W. 184, 77 Iowa 255. 


Kan.—Denver v. Atchison, T. & S. 
F. R. Co., 150 P. 562, 96 Kan. 154, Ann, 
Cas. 1917A. 1007. 


Mo.—Kersten v. Himes, 
586, 283 Mo. 623. 


Neb.—Thompson v. Wertz, 59 N.w. 
518, 41 Neb. 31. : 


NWi-=Hubbard 
518; 
448. 


223 S.W. 


223 S.W. 


Brigesiy 314 Nive 
Crane v. Hardman, 4 E.D.Smith 


Tex.—Burleson vy. 
App.) 28 S.W. 898. 


Wash.—Scandinavian - American 
ee v. Long, 134 P. 913, 75 Wash. 


Collins, (Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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even though it is difficult or impossible.to do ¢o,°° 
and to such parts as are deemed contradictory of the 
deposition,®* and inquiry must have been made of 
him whether or not he made such statements,°* and 
an opportunity afforded the witness to recollect the 
facts,°® and ecorrect®® or explain®! the inconsistency 
or contradiction. However, in jurisdictions in which 
it is not necessary to lay a foundation in order to im- 
peach a deposition of a witness of an adverse party 
by written evidence of inconsistent or contradictory 
statements,°? it is not necessary to inquire of the wit- 
ness whether or not he made the statements,°* nor 
need an opportunity be afforded. to explain the in- 
So in one jurisdie- 
tion it has been held that whether the attention of the 
witness must be called to a deposition in order to 
permit its use to impeach a deposition of an absent 
witness rests in the discretion of the trial court.®® 
Where an affidavit of an absent person whose tes- 
timony is desired is introduced in evidence, in order 


consistency or contradiction.®4 


Rule applied where impeach- 
ing evidence consists of: (1) Brief of 
‘testimony at previous trial. Georgia 
R., ete., Co. v. Smith, 11 S.E. 859, 85 
Ga. 530. (2) Deposition in former 
(Ayers v. Watson. 10 S.Ct. 116, 132 
U.S2394;5 338% L.Bds 308 Eppert-sva 
Hall, 31 N.E. 74, 32 N.E. 713, 133 Ind. 
417; Denver v. Atchison, T. & S. F. 
Re Co., 150 Pi 562. 96; Kana l54>:Ann. 
Cas.1917A 1007 [with copy of evidence 
of coroner’s inquest attached]; Hub- 
bard v. Briggs, 31 N.Y. 518. Com- 
pare Holman’s Heirs v. Norfolk Bank, 
12 Ala. 369:-[holding that a deposition 
in a former case between the same 
parties may be used to contradict the 
deposition of the party without hav- 
ing his attention called to the state- 
ments]) (3) or same action or pro- 
ceeding (Johnson v. Kinsey, 7 Ga. 
428). (4) Letter. Baird Lumber Co. 
vs Devlin, 27 So. 425, 124 Ala. 245; 
Seckel v. York Nat. Bank, 57 Ill.App. 
579: Thompson v. Wertz, 59 N.W. 518, 
41 Neb. 31; Scandinavian-American 
Bank v. Long, 134 P. 913, 75 Wash. 
270. (5) Written statement of acci- 
dent. Kersten v. Himes, 223 S.W. 586, 
283 Mo. 623. 


56. Ayers v. Watson, 10 S.Ct. 116, 
132 U.S. 394, 33 L.Ed. 378; Eppert v. 
Hall, 31 N.E. 74, 32 N.H. 713, 133 Ind. 
417; Hubbard v. Briggs, 31 N.Y. 518. 


[a] That.witness is deceased (1) 
does not change the rule. Ayers vy. 
Watson, 10 S.Ct. 116, 1382 U.S. 394, 33 
L.Ed. 378; Eppert v. Hall, 31 N.E. 74, 
32 N.E. 713, 133 Ind. 417; Hubbard v. 
Briggs, 31 N.Y. 518. (2) Thus, where 
a deposition is to be impeached by a 
deposition of the witness at a former 
trial, the attention of the witness 
must have been directed to the im- 
peaching deposition, even though the 
witness has died. Eppert v. Hall, 


[a] 


supra; Hubbard v. Briggs, supra. 
57. Robinson v. Savage, 15 N.E. 
850, 124 Til 266;, Ebert v: Metro- 


politan St. Ry. Co., 160 S.W. 34, 174 
Mo.App. 45. 


[a] Rule applied where impeach- 
ing evidence consists of: (1) Affi- 
davit. Robinson v. Savage, 15 N.E. 


850, 124 Ill. 266. (2) Written report 
of accident. Ebert v. Metropolitan St. 
Ry. Co., 160 S.W. 34, 174 Mo.App. 
45. 


58. Conrad vy. Griffey, 16 How. (U. 
S.) 38, 14 L.Ed. 835; Howell v. Reyn- 
olds, 12 Ala. 128; Greer v. Higgins, 
20 Kan. 420; Joy v. Liverpool, etc., 
Ins. Co., 74 S.W. 822, 32 Tex.Civ.App. 
433. 
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statements.°7 


[a] Bule applied where impeach- 
ing evidence consists of: (1) Affi- 
davit. Howell v. Reynolds, 12 Ala. 
128. (2) Deposition in a previous 
(Greer v. Higgins, 20 Kan. 420) (3) 
or the same (Joy v. Liverpool, etc., 
Ins. Co., 74 S.W. 822, 32 Tex:Civ.App. 
433. Contra Williams v. Chapman, 7 
Ga. 467) case. (4) Letter. Conrad 
Bee 16 How. (U.S.) 38, 14 L.Ed. 


59. Johnson vy. Kinsey, 7 Ga. 428; 
Travelers’ Preferred Acc. Assoc. v. 
McKinney, 57 Ill.App. 141. 


[a] Rule applied where impeach- 
ing evidence consists of deposition 
at the same trial of proceeding. 
Johnson v. Kinsey, 7 Ga. 428. 


60. Johnson vy. Kinsey, supra; 
Travelers’ Preferred Acc. Assoc. v. 
McKinney, 57 Ill.App. 141; Ebert v. 
Metropolitan St. Ry. Co., 160 S.W. 34, 
174 Mo.App. 45. 


[a] Rule applied where impeach- 
ing evidence consists of: (1) Deposi- 
tion at same trial or proceeding. 
Johnson v. Kinsey, 7 Ga. 428. (2) 
Written report of accident. Ebert v. 
Metropolitan St. Ry. Co., 160 S.W. 
34, 174 Mo.App. 45. . 


61. U.S.—Ayers v. Watson, 10 S.Ct. 
116-1825 US. B94 338ol. Bd. 378. 


Ala.—Baird Lumber Co. v. Devlin, 
27 So. 425, 124 Ala. 245; Howell v. 
Reynolds, 12 Ala. 128. 


Ga.—Georgia R., ete., Co. v. Smith, 
11) SE. 859) 85 ‘Ga. 530. 


Ill.—Seckel v. York Nat. Bank, 57 
Ill. App. 579; Travelers’ Preferred 
ae Assoc. v. McKinney, 57 Ill.App. 
141. 


Kan.—Denver v. Atchison, T. & S. 
F.. R. Co., 150 BP. 562, 96 Kan, 154, Ann. 
Cas.1917A 1007. 


Mo.—Kersten v. Himes, 223 S.W. 
586, 283° Mo. 623; Ebert v. Metropoli- 
tan St. Ry. Co., 160 S.W. 34, 174 Mo. 
App. 465. 


N.Y.—Crane v. Hardman, 
Smith 448. 


Tex.—Marx & Kempner v. Heiden- 
heimer Bros., 63 Tex. 304; Joy v. Liv- 
erpool, ete., Ins. Co: ‘74 S.W. 822, 32 
Tex.Civ.App. 433; Burleson vy. Collins, 
(Civ.App.) 28 S.W. 898. 


See Story v. Saunders, 8 Humphr. 
(Tenn.) 663 (dictum). 


Rule applied where impeach- 
(1) _Affi- 


4 E.D. 


[a] 
ing evidence consists of: 
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to lay a predicate for impeachment by oral testimony 
of inconsistent or contradictory statements, inquiry 
must be made as to such impeaching statements, 
but it has been held that, where the evidence con- 
sists wholly of ex parte affidavits, inconsistent dec- 
larations, made out of court by the makers of the 
affidavits, may be proved by counter-affidavits with- 
out directing the attention of the witness to such 
Moreover, where a party, in order to 
avoid a continuance because of the absence of a wit- 
ness of the adverse party, stipulates that what the 
witness would testify to if present, as contained in 
the affidavit for the continuance, may be introduced 
in evidence, in order to impeach such affidavit by oral 
testimony of inconsistent or contradictory state- 
ments, the attention of the witness must, be called to 
such statements,®’ and inquiry made of him wheth- 
er or not he made such statements.°? 
there was no opportunity to lay a foundation, since 
there was no opportunity to cross-examine, does not 


66 


The facet that 


davit. Howell v. Reynolds, 12 Ala. 
128; Marx & Kempner v. Heidenheim- 
er Bros.,, 63 Tex. 304, “(2) Brief. of 
testimony at previous trial. Georgia 
R.,. ete.,. Co. v. Smith, 11 S:Ee 859; 85 
Ga. 530. (3) Deposition in present 
suit (Joy v. Liverpool, ete., Ins. Co., 
74.S.W. 822, 32 Tex.Civ.App. 433. See 
Story v. Saunders, 8 Humphr,. (Tenn.) 
663 [dictum]) (4) or in former trial 
or proceeding (Ayers v. Watson, 10 
S.Ct. 116, 132 U.S. 394; 33 L.Hd. 878; 
Denver v. Atchison, T. & S. F. R. Co., 
150 P. 562, 96 Kan. 154, Ann.Cas.1917A 
1007 [with copy of evidence of coron- 
er’s inquest attached]). (5) Letter. 
Baird Lumber Co. vy. Devlin, 27 So. 
425, 124 Ala. 245; Seckel v. York Nat. 
Bank, 57 Ill.App. 579. (6) Written 
statement of accident. Kersten v. 
Himes, 223 S.W. 586, 283 Mo. 623; 
Ebert v. Metropolitan St. Ry. Co., 160 
S.W. 34, 174 Mo.App. 45. 


62. See supra § 1279. 

We Robinson v. Hutchinson, 31 Vt. 
64. Downer v. Dana, 19 Vt. 338. 
[a] Rule discussed.—‘The rule 


thus applied [requiring an opportun- 
ity for explanation] would impose on 
a party, wishing the privilege of im- 
peachment, the necessity of attending 


‘in person, or by counsel, at the tak- 


ing of every deposition to be used 
against him, within or without the 
state, which, on any other account, 
he might not be disposed to do. Be- 
sides, in many cases the deponent may 
be wholly unknown to him; he may 
have no knowledge of the matter to be 
testified to, until actually given; the 
notice of the taking may be barely 
sufficient to enable him to reach the 
place, perhaps hundreds of miles dis- 
tant, in season to be present. It would 
be idle, under such circumstances, to 
expect a party to be prepared to ga 
through with this preliminary cere- 


Hem Downer vy. Dana, 19 Vt. 338, 
[b] Absence of impeaching party 


at taking of deposition is immaterial. 
Downer v. Dana, 19 Vt. 347. 


65. Walden vy. Finch, 70 Pa. 460. 

66. Pruitt v. State, 9 So. 406, 92 
Ala. 41. 

67. Dabney v. Mitchell, 66 Ala. 495. 


68. Gafford v. State, 28 So. 406, 125 
Alar 1. 


69. Gafford v. State, supra; 
v.. Devens, 30 .Ala. 672. 


Pool 
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affect the rule.*° It is also the rule, where testimony 
at a prior trial or hearing, given by an absent wit- 
ness, is introduced in evidence, that to impeach such 
testimony by oral testimony of inconsistent or con- 
tradictory statements the attention of the witness 
must be called to the impeaching evidence,*! even 
though it is difficult or impossible to do so,*? and in- 
quiry must be made as to such impeaching state- 
ments,’* even though it is difficult or impossible to 
So, also, where the testimony at a prior 
trial or hearing is to be impeached by written evi- 
dence of inconsistent or contradictory statements, 
the impeaching evidence must be shown to the wit- 
ness,?° even though it is difficult or impossible to do 
so,7® and his attention must be directed to such state- 
ments,*” even though it is difficult or impossible to 
Inquiry must be made of the witness as to 
the impeaching statements,’® and an opportunity af- 


do so.*4 


do so.78 


WITNESSES 


forded to admit or deny,®°® or explain,®+ the alleged 


70. Gafford v. State, 28 So. 406, 125 
Ala. 1; Pool v. Devens, 30 Ala. 672. 


[a] Reason for rule.—It has been 
said that the reason is that the party 
admitting the testimony of the wit- 
ness places itself at the disadvantage, 
which matter is to be considered by 
the attorney in determining whether 
or not to make the admission. Gaf- 
ford v. State, 28 So. 406, 125 Ala. 1; 
Pool v. Devens, 30 Ala. 672. 


71. Griffith v. State, 37 Ark. 324; 
State v. Johnson, 35 La.Ann. 871; 
State v. Stallings, 33 S.W.(2d) 914, 326 
Mo. 1037. 


72, State v. Johnson, 35 La.Ann. 
871. 
[a] That witness is deceased does 


not alter the rule. State v. Johnson, 


35 La.Ann. 871. 


73. Ark.—Carpenter v. State, 36 S. 
Ww. 900, 62 Ark. 286; Griffith v. State, 
37 Ark. 324. : 


Cal.—People v. Pembroke, 92 P. 668, 
6 Cal.App. 588. 


Ga.—Sharp v. Hicks, 21 S.E. 208, 94 
Ga. 624. 


Ky.—Craft v. Com., 
Ky.L. 58, 50 Am.R. 160. 


Mo.—State v. Stallings, 33 S.W.(2d) 
914, 326 Mo. 1037. 


Ohio.—Runyan v. Price, 15 Ohio St. 
1, 86 Am.D. 459. 


74. Ga.—Sharp v. Hicks, 
208, 94 Ga. 624. 


Ky.—Craft v. Com., 
Ky.L. 538, 50 Am.R. 160. 


Mich.-—People v. Harvey, 189 N.W. 
925, 220 Mich. 226. 


Mo.—State v. Stallings, 33 S.W.(2d) 
914, 326 Mo. 1037. 


Ohio.—Runyan vy. Price, 15 Ohio St. 
1, 86 Am.D. 459. 


[a] Absence of a witness at the 
trial does not affect the rule. People 
v. Harvey, 189 N.W. 925, 220 Mich. 
226. 


{[b] That witness is deceased does 
not affect the rule. Sharp v. Hicks, 21 
S.E. 208, 94 Ga. 624; Craft v. Com., 
81 Ky. 250, 5 Ky.L. 53, 50 Am.R. 160; 
Runyan v. Price, 15 Ohio St. 1, 86 Am. 


81 Ky. 250, 5 


21 S.E. 


81 Ky. 250, 5 


D. 459. Contra Norton v. Downer, 33 
With 26. 

75. See case infra this note. 

[a] In Porto Rico, in view of the. 


requirement of Code Cr. Proc. § 245 


that if inconsistent statements are in 


writing they must be shown to the 
witness before any question is put tc 
him concerning them, where testimo- 
ny at a prior proceeding is admitted 
in evidence and it is sought to im- 
peach statements therein by proof of 
written inconsistent statements, the 
latter ordinarily must be shown to the 


yng: People vy. Ruiz, 7 Rorto Rico 
129. 
76. See case infra this note. 


[a] In Porto Rico, where the per- 
son making the statements is dead, 
and it is therefore impossible to ex- 
hibit the impeaching statements to 
him, the requirement of Code Cr. Proc. 
§ 245 that such must be done does not 
apply. Peo. v. Ruiz, 7 Porto Rico 129. 


77. Georgia R., ete., Co. v. Smith, 
LIVS3H8'59,18b, Ga. 53805 Omaha Stak. 
Co. v. Boesen, 105 N.W. 303, 74 Neb. 
764, 4 L.R.A.N.S. 122; Clews v. Kehr, 
90 N.Y. 683 mem; Hubbard v. Briggs, 
381 N.Y. 518; Texarkana Gas, etc., Co. 
v. Lanier, 126 S.W. 67, 59 Tex.Civ. 
App. 198. 


[a] Bule applied where impeach- 
ing evidence consists of: (1) Balance 
sheet of partnership. Clews v. Kehr, 
90 N.Y. 633 mem. (2) Deposition. 
Hubbard v. Briggs, 31 N.Y. 518. (3) 
Testimony at previous trial or hear- 
ing. Omaha St. R. Co. v. Boesen, 105 


oe 303, 74 Neb. 764, 4 L.R.A.N.S 
73. Omaha St. R. Co. v. Boesen, su- 
pra. 
[a] That witness is deceased does 


not change the rule. Omaha St. R. Co. 
v. Boesen, 105 N.W. 3038, 74 Neb. 764, 
4° L.R.A.N.S. 122. 


79. De Grafenreid v. Nashville Ry. 
& Light Co, +39 SiwW.@d) 274, 162 


Tenn. 558; Ballinger v. State, 11 Tex 
App. 323. 
[a] Rule applied where impeach- 


ing evidence consists of testimony at 
a previous trial or hearing. De Graf- 
enreid v. Nashville Ry. & Light Co., 
39 S.W.(2d) 274, 162 Tenn. 558; Bal- 
linger vy. State, 11 Tex.App. 323. 


80. Baker vy. Sands, (Tex.Civ.App.) 
140 S.W. 520. 


[a] Rule applied where impeaching 
evidence consists of an affidavit. 
Wonca Sands, (Tex.Civ.App.) 140 S. 


81. Georgia R., ete., Co. v. Smith, 
11 S.H. 859, 85 Ga. 530; Omaha St. R. 
Co. Vv. Boesen;, 105 IN. W..308) 74 "Neb. 
764, 4 L.R.A.N.S. 122; De Grafenreid 
v. Nashville Ry. & Light Co., 39 S.W. 


[§§ 1287-1288 


inconsistency or contradiction, even though it is 1m- 
possible or difficult to do so.8? 


[§ 1288] (2) Certainty and Definiteness of In- 
quiry®*’—(a) Witness Present at Trial or Hearing— 
aa. Witness of Adverse Party—(aa) Oral Testimo- 
ny—aaa. In General. 
held no foundation need be laid for the impeach- 
ment of a witness of an adverse party by oral tes- 
timony of inconsistent or contradictory statements, ** 
it is obviously unnecessary that the attention of the 
witness be called to the time,°° place,°® and cireum- 
stanees®? of the alleged statements. 
general rule as disclosed by the decisions, is that in 
order to lay the required®® foundation for the im- 
peachment of a witness of an advérse party by oral 
testimony of inconsistent or contradictory state- 
ments, inquiry must be definite,*® and reasonably®°® 


In jurisdictions in which it is 


However, the 


(2d) 274, 162 Tenn. 558; Baker vy. 
Sands, (Tex.Civ.App.) 140 S.W. 520. 


fa] Rule applied where impeaching 
evidence consists of: (1) Affidavit. 
Baker v. Sands, (Tex.Civ.App.) 140 S. 
W. 520. (2) Testimony at previous 
trial or hearing. Omaha St. R. Co. v. 
Boesen, 105 N.W. 303, 74 Neb. 764, 4 
L.R.A.N.S. 122; De Grafenreid v. 
Nashville Ry. & Light Co., 39 S.W. 
(2a) 274, 162 Tenn. 558. 


62. Omaha St. R. Co. v. Boesen, 105 
AW 308, 74 Neb. 764, 4 L.R.A.N.S. 


[a] That witness is deceased does 
not change the rule. Omaha St. R. Co. 
v. Boesen, 105 N.W. 303, 74 Neb. 764, 
4 L.R.A.N.S. 122. “ 


83. Rule under statute see infra 
§ 1239. 


84 See supra § 1275. 


85. Carville v. Westford, 40 N.E. 
893, 163 Mass. 544. 


86. Carville v. Westford, supra. 
87. Carville vy. Westford, supra. 
83. See supra § 1275. 


89. Ill.—People y. Lenhardt, 173 N. 
BH. 155, 340 Til. 538. 


Ind.—Kirshbaum v. Hanover F. Ins. 
Co., 45 N.E. 1113, 16 Ind.App. 606. 


N.Y.—McKiernan y. Hall, 121 N.Y. 
S. 87, 65 Misc. 138. 


Ohio.—Radke vy. State, 140 N.H. 586, 
107 Ohio St. 399. 


Okl.—lLa Coss v. State, 219 P. 416, 
25 Okl.Cr. 180. See Evans yv. Burleson, 
260 PB. 743, 127 Okl. 290 (recognizing 
rule,,but holding it inapplicable). 


{a] Inquiry held indefinite —Mitch- 
ell v. State 37 Son7G) 140.A lax vis, es 
Am.S.R. 17; People v. Lenhardt, 173 
N.E. 155, 340 Ill. 5388; State v. Rags- 
dale, 59 Mo.App. 590; State v. Rob- 
bins) CRUE) LO An 2038-9 Cheeks we 
Wheatly, 11 Humphr. (Tenn.) 556. 


[b] Questions held sufficiently defi- 
nite.—Jones v. State, 40 So. 947, 145 
Ala. 51; Burton v. State, 22 So. 585, 
115 Ala. 1; Casey v. Chicago City R. 
Co., 86 N.E. 606, 237 Tll. 140 [aff 139 
Ill.App. 655]; Kirghbaum v. Hanover 
F. Ins. Co., 45 N.H. 1113, 16 Ind.App. 
606; Borough v. Minneapolis & St. L. 
Ry. Co., 184 N.W. 320, 191 Iowa 1216. 


90. Ala.—-Bridges v. State, 142 So. 
56, 225 Ala. 81; Walker v. State, 126 
So. 848, 220 Ala. 544; Nelson v. Iver- 
son, 24 Ala. 9, 60 Am.D. 442; Tittle v. 
State, 73 So. 142, 15 Ala.App. 306; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1288] 


certain,®! to such an extent that the recollection of 
the witness will be refreshed,®? his attention directed 
to the inconsistent or contradictory evidence,®*® and 
the witness enabled to understand the oceasion refer- 
red to,°* and to admit or deny,®® correct,®® or ex- 


Spinks v. State, 71 So. 623, 14 Ala. App. 
75; Livingston v. State, 61 So. 54, 7 
Ala.App. 43 [rev on other grounds 61 
So. 538, 181 Ala. 4}. 

Colo.—Denver City Tramway Co. v. 
Lomovt, 126 P. 276, 278, 53 Colo. 292, 
Ann.Cas.1914B 106 [quot 2 JHlliott 
Evid.]. 


ie v. Com., 55 S.W. 4, 21 Ky. 
L. 134 


Bab oreains v. Carlton & Scaggs, 
28 Md. 115, 92 Am.D. 666. 


Minn.—State v. Hoyt, 13 Minn. 132. 


Neb.—Zimmerman vy. Kearney Coun- 
ty Bank, 80 N.W. 54, 59 Neb. 23 .[rev 


78 N.W. 366, 57 Neb. 800]; Wood 
River Bank v. Kelley, 46 N.W. 86, 29 
Neb. 590. 


N.Y.—Rockwell v. Brown, 36 N.Y. 
207, 1 Transcr.A. 278; Lee vw. Chad- 
sey, 3 Abb.Dec. 43, 3 Keyes 225, 2 
Keyes 543. 


$.D.—State v. Christensen, 
W. 777, 46 S.D. 61. 


Wis.—Miller v. State, 81 Nw. 1020, 
106 Wis. 156. 


See Evans v. Burleson, 260 P. 743, 
127 Okl. 290 (recognizing rule, but 
holding it inapplicable). 


91. Jaynes v. People, 99 P. 325, 44 
Colo. 535, 16 Ann.Cas. 787; State v. 
Johnson, 35 La.Ann. 871. See Dren- 
nen vy. Lindsey, 15 Ark. 359 (dictum). 


{a] Other statement.—The inquiry 
must be clear and distinct. Stancliff 
v. U. S., 82 S.W. 882, 5 Ind.T. 486 [rev 
on other grounds 139 F. 806, 71 C.C.A. 
570]. 


92. Ala.—Bridges v. State, 142 So. 
56, 225 Ala. 81; Nelson v. Iverson, 24 
Ala. 9, 60 Am.D. 442. 


Fla.—Nickels v. State, 106 So. 479, 
90 Fla. 659; Montgomery v. Knox, 3 
ESO arbi, oe tat ao D 


Md.—Whiteford v. Burckmyer & 
Adams, 1 Gill 127, 39 Am.D. 640. 


Neb.—Zimmerman y. Kearney Coun- 
ty Bank, 80 N.W. 54, 59 Neb. 23 [rev 
78 N.W. 366, 57 Neb. 800]. 


Okl.—Kuhn v. Poole, 112 P. 962, 27 
Okl. 534; La Coss v. State, 219 P. 416, 
25 Okl.Cr. 130. See Evans v. Burleson, 
260 P. 743, 127 Okl. 290 (recognizing 
rule, but holding it inapplicable). 


Tenn.—Cole vy. State, 6 Baxt. 239. 


Wash.—Sound Timber Co. v. Dana- 
her Lumber Co., 192 P. 941, 112 Wash. 
314. 


190 N: 


[a] Other statement.—So that the 
mind of the witness may reflect on 
the fact. Wood River Bank v. Kelley, 
46 N.W. 86, 29 Neb. 590. 


93. Ala.—Lindsey v. State, 86 So. 
86, 17 Ala.App. 564 [rev on other 
grounds 86 So. 87, 204 Ala. 394]; 
Spinks v. State, 71 So. 623, 14 Ala.App. 
75. 


— 99> B1132/5; 
44 Colo. 535, 16 Ann.Cas. 787. 


D.C.—Gordon v. U. S., 53 App.D.C. 
154, 289 FF.) 552. 


Ill.—Miner v. Phillips, 42 111. 
Gotloff v. Henry, 14 Ill. 384. 


Iowa.—State v. McLaughlin, 
Iowa 82. 


Ky.—Robinson v. Com., 11 S.W. 81, 
[70 C. J.—70] 


123; 


44 
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statements.?& 


10 Ky.L. 914. 


Mich.—Johnston vy. Disbrow, 10 N. 
W. 79,47 Mich. 59. 


Mo.—State v. Morgan, 1 Mo.App. 22. 


Neb.—O’Donnell v. Chicago, etc., R. 
Co., 91 N.W. 566, 65 Neb. 612; Davison 
v. Cruse, 66 N.W. 823, 47 Neb. 829; 
Hanscom v. Burmood, 53 N.W. 871, 35 
Neb. 504; Daly v. Melendy, 49 N.W. 
926, 32 Neb. 852. 


N.Y.—People v. Mallon, 101 N.Y.S. 
814, 116 App.Div. 425, 19 N.Y.Ann.Cas. 
325,.20.N.Y¥.Cr.. 427 [aft 81 INSEE UC, 
SION. Yeu m0 


Okl.—La Coss v. State, 219 P. 416, 
25 Okl.Cr. 130. See Evans v. Burle- 
son, 260 P. 743, 127 Okl. 290 (recog- 
he rule, but holding it inapplica- 

e). 


_ Utah.—Requa v. Daly-Judge Min- 
ing Co., 148 P. 448, 46 Utah 92. 


Vt.—Niebyski v. Welcome, 108 A. 
341, 93 Vt. 418. 


See Drennen vy. Lindsey, 15 Ark. 359 
(dictum). 


[a] Questions held insufficiently 
Specific.—Hall v. State, 130 So. 531, 
24 Ala.App. 75 feert den 130 So. 538, 
222 Ala. 26]. 


94. Ala.—Tittle v. State, 73 So. 
142, 15 Ala.App. 306; Livingston v. 
State, 61 So. 54, 7 Ala.App. 43 [rev on 
other grounds 61 So. 53, 181 Ala. 4]. 


Minn.—state v. Hoyt, 13 Minn. 132. 


N.Y.—McKiernan v. Hall, 121 N.Y. 
Sy 87,65 Mises 1388s Laserowitsch v. 
Reiman, 6 N.Y.St. 246 [aff 22 N.E. 
1130, 116 N.Y. 650]. 


§.D.—Davis v. C. & J. Michel Brew- 
ing *Co., 140 N.W. 694, 31 S.D. 284. 
pee vate v. Lapke, 249 N.W. 634 (dic- 

um). 


Vt.—In re Waterman’s Will, 150 A. 
65, 102 Vt. 448. 


Va.—Wickham & Northrop vy. Tur- 
pin, 70 S.E. 514, 112 Va. 236. 


95. Nutter v. O’Donnell, 6 Colo. 
2398; Gordon v. U. S., 58 App.D.C. 154, 
289 EF. 552; Morris v. State, 236 P. 
443, 30 Okl.Cr. 382. 


96. Chicago, etc, R. Co. v. Jen- 
nings, 120 Ill,App. 195° [aff 75 N.BH. 560, 
ia Ill. 494]; State v. Hoyt, 13 Minn. 
132. 


97. Ala.—Bigham v. State, 82 So. 
192, 203 Ala. 162; Livingston v. State, 
61 So. 54, 7 Ala.App. 43 [rev on oth- 
er grounds 61 So. 53, 181 Ala. 4]. 


eee a ERE v. O’Donnell, 6 Colo. 


D.C.—Gordon v. U. S., 
154, 289 F. 552. 


Ind.—New York, ete, R. Co. v. 
Flynn, 81 N.B. 741, 82 N.E. 1009, 41 
Ind.App. 501. 


ane —State v. Hoyt, 13 Minn. 132. 


kl.—Morris v. State, 236 P. 443 
30 “OK. Crease 


Wash.—Sound Timber Co. v. Dana- 
her Lumber Co., 192 P. 941,:112 Wash. 
314. 


[a] Reason for rule.—‘‘To hold 
otherwise would be to permit an ab- 
sent witness to be condemned with- 
out being heard and for an offense 
he may never have committed.” 
New, York, etc., R..Co,v. Plynn,.81\N. 


53 App.D.C. 
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plain®? the apparent inconsistency or contradiction. 
Henee, it is not sufficient that the witness has been 
asked generally whether he has made the alleged 
The preliminary questioning to lay 
the foundation should be specific as to the time,?® 


Epa 743, 82 N.E. 1009, 41 Ind.App. 


[b] Other statement.—The wit- 
ness should be afforded an opportuni- 
ty to reconcile, if he can, his declara- 
tions with his evidence. Zimmerman 
v. Kearney County Bank, 80 N.W. 54, 
Bue 23 [rev 78 N.W. 366, 57 Neb. 


98. Tittle v. State, 73 So. 142, 15 
Ala.App. 306; Goodwin v. State, 56 So. 
29, 1 Ala.App. 136; Matthis v. State, 
33 Ga. 24; Williams v. Turner, 7 Ga. 
346; Angus v. Smith, M. & M. 473, 22 
£.C.L. 567, 173 Reprint 1228. 


[a]. Reason for rule.—It may fre- 
quently happen that, on the general 
question, he may not remember hav- 
ing made the statement; whereas, 
when his attention is challenged to 
particular circumstances and occa- 
sions, he may recollect and explain 
what he has formerly said. Angus v. 
Smith, M. & M. 473, 22 E.C.L. 567, 173 
Reprint 1228. 


99. Ala.—Bridges v. State, 142 So. 
56, 225 Ala. 81; Sovereign Camp, W. 
O. W. v. Gunn, 140 So. 410, 224 Ala. 
444; Independent Life Ins. Co. v. 
Carroll, 130 So. 402, 404, 222 Ala. 34 - 
[cit Cyc]; Walker v. State, 126 So. 
848, 220 Ala. 544; Bigham v. State, 82 
So. 192, 203 Ala. 162; People’s Shoe 
Co. v. Skally, 71 So. 719, 196 Ala. 349; 
Ex p. Phillips, 66 So. 3, 188 Ala. 57; 
McDaniel v. State, 52 So. 400, 166 Ala. 
7; Hester v. State, 15 So. 857, 103 Ala. 
83; Atwell v. State, 63 Ala. 61; Nel- 
son v. Iverson, 24 Ala. 9, 60 Am.D. 
442; Carlisle v. Hunley, 15 Ala. 623; 
Burton y. State, 22 So. 585, 15 Ala, 1; 
King v. State, 134 So. 133, 24 Ala.App. 
267; Independent hife, Insy Colpave 
Vann, 130 So. 520, 24 Ala.App. 93; 
Butterworth v. State, LS (SO 895 23 
Ala.App. 309; Sullivan v. State, 114 
So. 73, 22 Ala.App. 140 [cert den 114 
So. 74, 216 Ala. 564]; Drummond v. 
State, 102 So. 728, 20 Ala.App. 286 
[eert den 102 So. 726, 212 Ala. 410]; 
Valentine v. State, 98 So. 483, 19 Ala. 
App. 510; Nalls v. State, 95 So. 591, 
19 Ala. App. 146; Franklin v. State, 
92) So. 526, 18 Ala. App. 374; Tittle v. 
State, 73 So. 142, 15 Ala. App. 306; 
Mathis v. State, 73 So. 122,15 Ala. 
App. 245; City of Tuscaloosa v. Hill, 
69 So. 486, 14 Ala.App. 541 [cert den 
69 So. 598, 194. Ada, 55973) | Kirk® v. 
State, 70 So. 990, 14 Ala. App. 44; 
Phillips v. State, 65 S0.460.3, ie eAda: 
; Hall v. State, 65 So. 427, 11 
Livingston v. State, 61 
So. 154, 7 Ala.App. 43 [rev on other 
grounds 61 So. 53, 181 Ala. 4]; Faulk 
v. State, 59.So. 325, 4 ‘Ala. App. i Cos 
Goodwin v. State, 56 So. 29, 1 Ala. App. 


136. See Simon v. Wyler, 130 So. 778, 
222 Ala. 91; Dabney v. Mitchell, 66 
Ala. 495 Qast two dictum); Lewis 


v. Post & Main, 1 Ala. 65 (witness 
may inquire as to the time). 


Ark.—Frolich y. Hicks, 222 S.Ww. 
373, 143 Ark. 565. 
Colo.—Douthitt v. Hoover, 226 P. 


868, 75 Colo. 511; Denver City Tram- 
way Co. v. Lomovt, 126 P. 276, 278, 53 
Colo. 292, Ann. Cas.1914B 106 [quot 2 
Elliott BEvid.]; Jaynes v. People, 99 
P. 325, 44 Colo. 535, 16 Ann.Cas. 187; 
Nutter v. O’Donnell, 6 Colo. 258. 


Del.—State vy. Williams, 80 A. 1004, 
26 Del. 102. See Roberts v. State, 79 
A. 396, 25 Del. 385, Ann.Cas.1914D 
1266 [aft WIN 305, 25 Del. 140] (rTec- 
ognizing rule, but holding it inap- 


LLOG:.... L706.) 
plicable). 
D.C.—Gordon v. U. S., 53 App.D.C. 


154, 289 F. 552. 


Fla.—Nickels y. State, 106 So. 479, 
90 Fla. 659; Kilgore v. State, 68 So. 
378, 69 Fla. 397; Clinton v. State, 43 
HOn-ol2, Foo Miats98, 12) AnniCas: 21505 
Brown v. State, 35 So. 82, 46 Fla. 159; 
Montgomery v. Knox, 3 So. 211, 23 
Fla. 595; Newton v. State, 21 Fla. 53; 
Horne v. Carter’s Adm’rs, 20 Fla. 45. 


Ill.— People vy. Lenhardt, 173 N.E. 
155, 340 Ill. 538; Quincy Horse R., 
ete., Co. v. Gnuse, 27 N.B. 190,137 Tl. 
264; Aneals v. People, 25 N.E. 1022, 
134 Ill. 401; Richardson v. Kelly, 85 
Ill. 461; Winslow v. Newlan, 45 Ill. 
145; Miner v. Phillips, 42 Ill. 123; 
Root v. Wood, 34 Ill. 283; Gotloff v. 
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Neb. 504; Daly v. Melendy, 49 N.W. 
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Ohio St. 1, 86 Am.D. 459: Gaskins v. 
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27 Okl. 584; Morris v. State, 236 P. 
443,.30,OKl Cr. 3825. ila Coss tv. UStaite; 
219 P. 416, 25 Okl. Gr. 130. See Evans 
v. Burleson, 260 P. 743, 127 Okl. 290 
(recognizing rule, but holding it in- 
applicable). 


Pa.—Coates v. Chapman, 45 A. 676, 
195 Pa. 109. 
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Tex. 479; Missouri, etc., R. Co. v. 
Criswell, 78 S.W. 388, 34 Tex.Civ.App. 
278; Cabell v. Holloway, 31 S.W. 201, 
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State, (Cr.) 53 S.W. 634; Ledbetter v. 
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See Chicago, M. & St. P. R. Co. v. 
Artery, 11 S.Ct. 129, 137 U.S. 507, 34 
L.Ed. 747 (dictum). 


[a] Statements before grand jury. 
—Where impeachment of a witness is 
attempted by proving inconsistent 
statements before a grand jury and 
the testimony at trial, the witness 
must be informed of the time of such 


statements. Looney v. People, 81 Ill. 
App. 370. 
[b] Reasons for rule.—(1) A wit- 


ness, sought to be impeached by proof 
of inconsistent statements, should 
have an opportunity of correcting or 
explaining any such statements. New 
York, ete., R. Cov. Flynn, 81 N.E: 
741, 82 N.E. 1009, 41 Ind.App. 501. 
(2) The witness must be afforded a 
fair opportunity to understand all the 
circumstances and explain the state- 
ment. Jaynes v. People, 99 P. 325, 44 
Colo. 535, 16 Ann.Cas. 787. (3) The 
witness must be afforded an oppor- 
tunity to recollect the facts (Spaun- 
horst & Hackman v. Link & Bibb, 46 
Mo. 197) (4) and to explain (Carlisle 
v. Hunley, 15 Ala. 623; People v. Len- 


hardt, 173 N.E, 155, 340 Ill. 538; 
Palmer vo "Haight, - 2 Bark: “CNeye) 
210). (5) The witness must be af- 


forded an opportunity of correcting 
any mistake he*may have made be- 
fore he is impeached (Winslow v. 
Newlan, 45 Ill. 145; Spaunhorst & 
Hackman. v. Link & Bibb, supra), (6) 
since the law will not permit a mé@n 
to be proved to have committed per- 
jury and leave his character blackened 
and destroyed, until it appears that 
the statement was deliberately and 
intentionally made; such consequence 
should not follow a want of recollec- 
tion, misapprehension, or even inat- 
tention (Winslow vy. Newlan, supra 
[quot Chicago, ete, R. Co. v. Jen- 
nings, 120 Ill.App. 195, 198 (aff 75 N. 
EH. 560, 217 Tll.-494)])." (%)™ If! the 
attention of the witness is not so 
called, a denial will be as likely to 
result from a want of memory as a 
want of truth, and it should be con- 
sidered as no just or reasonable test 
of his credit as a witness. Cheek v. 
Wheatly, 11 Humphr. (Tenn.) 566. 
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State, 130 So. 531, 24 Ala. App. 75 [cert 
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v. State, 114 So. 73,22 ‘Ala. App. 140 
[cert den 114 So. 74, 216 Ala. 564]; 
Drummond vy. State, 102 So. 723, 20 
Ala.App. 286 [cert ‘den 102 So. 726, 
212 Ala. 410]; Nellis v. State, 95 So. 
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Kirk v. State, 70 So. 990, 14 Ala.App. 
44; Frolich v. Hicks, 222 S.W. 373, 
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13 Tll.App. 87; State v. Olson, 204 
N.W. 278, 200 Iowa 660; Gibson v. 
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State v. Bysong, 84 N.W. 505, 112 Iowa 
419: Ross v. Com., 55 S.W. 4, 21 Ky.L. 
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W. 616, 107 Mich. 496; Spohn v. Mis- 
souri Pac. R. Co., 26 S.W. 663, 122 Mo. 
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Hudson River Bridge Co., 84 N.Y. 56; 
Sloan v. The New York Cent. R. R. 
Co., 45 N.Y. 125; Rockwell v. Brown, 
36 N.Y. 20%, 1) Dranser.As 278) tee Ww. 
Chadsey, 3 Abb.Dec. 43, 3 Keyes 225, 
2 Keyes 543; Wisniewski v. New York 
Cent. R. Co., 238 N.Y.S. 429, 228) App: 
Div. 27; Harding v. Conlon, 144 N.Y. 
S. 663, 159 App.Div. 441; People v. 
Mallon, 101 N.Y.S. 814, 116 App.Div. 
42:5, SL9e Noyv- Ann Casi 325) 120 Naar: 
427 [aff 81 N.E. 1171, 189 N.Y. 520]; 
Rice v. Rice, 60 N.Y.S. 97, 43 App.Div. 
458; Sprague v. Caldwell, 12 Barb. 
516; Palmer v. Haight, 2 Barb. 210; 
Provost v. New York, 3 N.Y.S. 531, 15 
Daly 87 .[aff,22*N.. 1228, 117) N.Y 
626]; McKiernan v. Hall, 121 N.Y.S. 
87, 65 Misc. 138; Hammer v. Bisner- 
Mendelson Co., 152 N.Y.S. 1003. See 
Larkin v. Nassau Hlectric R. Co., 98 
N.E. 465, 205 N.Y. 267 (dictum). 


Ohio.—Radke v. State, 140 N.E. 586, 
107 Ohio St. 399; Runyan v. Price, 15 
Ohio St. 1, 86 Am.D. 459; Gaskins v. 
State, 160 N.E. 500, 26 Ohio App. 435; 
French Bros.-Bauer Co. v. R. & G. Mo- 
torcar Co., 19 Ohio App. 299. 


Okl.—Kuhn v. Poole, 112 P. 962, 27 
Okl. 534; Morris v. State, 236 P. 443, 
30 Okl.Cr. 382; La Coss v. State, 219 
P. 416, 25 Okl.Cr. 130. See Evans v. 
Burleson, 260 “Py 7438, (127 "OkKD 296 
(recognizing rule, but holding it in- 
applicable). 


Pa.—-Coates v. Chapman, 45 A. 676, 
195 Pa. 109. 


S.C.—-Whitmire v. Publix Theatre 
Corporation, 162 S.B. 758, 164 S.C. 487; 
State v. Ballew, 63 S.E. 688, 64 S.E. 
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peach the witness was made. 


1019, 83 S.C. 82, 18 Ann.Cas. 569; State 
v. Henderson, 30 S.B—. 477, 52 S.C, 470 
[foll State v. White, 15 S.C. 381]; 
State v. Mays, 24 S.C. 190. See State 
v. Freeman, 20 S.E. 974, 43 S.C. 105 
(dictum). 


S.D.—State v. Hughes, 66 N.W. 1076, 
8 S.D. 338. See State v. Lapke, 249 N. 
W. 634 (dictum). 


Tenn.—Middle Tennessee R. Co. v. 
McMillan, 184 S.W. 20, 134 Tenn. 490; 
Cole v. State, 6 Baxt. 239; Cheek v. 
Wheatly, 11 Humphr. 556; Moore v. 
Bettis, 11 Humphr. 67, 53 Am.D. 771. 


Tex.—International, etc., R. Co. v. 
Boykin, 89 S.W. 639, 99 Tex. 259 [rev 
(Civ.App.) 85 S.W. 1163]; Interna- 
tional, ete, R. Co. v. Dyer, 13 S.W. 
377, 76 Tex. 156; Jordan v. State, 10 
Tex. 479; Cabell v. Holloway, 31 S.W. 
201, 10 Tex.Civ.App. 307; Martinez v. 
State, (Cr.) 53 S.W. 634; Ledbetter v. 
State, (Cr.) 29 S.W. 1084; Treadway 
v. State, 1 Tex.App. 668; Texas, etc., 
pe v. Woodall, 2 Tex.A.Civ.Cas. § 


_ Utah.—Balle v. Smith, 17 P.(2da) 
224; State v. Buffone, 234 P. 539, 65 
Utah 92; Requa v. Daly-Judge Min- 
ing Co., 148 P. 448, 46 Utah 92; Larkin 
v. Saltair Beach Co., 83 P. 686, 30 Utah 
86, 116 Am.S.R. 818, 3 L.R.A.N.S. 982, 
8 Ann.Cas. 977; Olson v. Oregon Short 
Line R. Co., 68 P. 148, 24 Utah 460. 


Vt.—In re Waterman’s Will, 150 A. 
65, 102 Vt. 443; In re Wood’s Will, 115 
A. 231, 95 Vt. 407; Niebski v. Wel- 
come, 108 A. 341, 93° Vt. 418: 


Wash.—State v. Schuman, 153 P. 
1084, 89 Wash. 9, Ann.Cas.1918A 633. 


Wis.—Miller v. State, 81 N.W. 1020, 
106 Wis. 156; Cohn v. Heimbauch, 56 
nt 638, 86 Wis. 176. 


g.—Angus v. Smith, M. & M. 478, 
22 = &. L. 567, 173 Reprint 1228. 


See. Chicaco, M:'& St... RCo. Vv. 
Artery, 11 S.Ct. 129,187. U.S. 507,34 
L.Ed. 747 (dictum). 


[a] Statements before grand jury. 
—Where impeachment of a witness is 
atiempted by proving inconsistent 
statements before a grand jury and 
the testimony at trial, the witness 
must be informed of the place where 
such statements were made. Looney 
v. People, 81 Ill.App. 370. 


[b] Object in fixing the place of 
declarations introduced for impeach- 
ment purposes is to identify the occa- 
sion, that witness assailed may know 


that intended. Gibson v. Seney, 116 
N.W. 325, 138 Iowa 383. 
{[c] Reasons for rule.—(1) The 


witness must be afforded a fair oppor- 
tunity to understand all the circum- 
stances and explain’ the statement. 
Jaynes v. People, 99 P. 325, 44 Colo. 
535, 16 Ann.Cas. 787. (2) The witness 
must be afforded an opportunity to 
recollect the facts (State v. Foye, 53 
Mo. 336; Spaunhorst & Hackman v. 
Link & Bibb, 46 Mo. 197) (3) and to 
explain (Carlisle v. Hunley, 15 Ala. 
523; People v. Lenhardt, 173 N.E. 155, 
340 Ill. 538; State v. Foye, supra; 
Palmer v. Haight, 2 Barb. (N.Y.) 210). 
(4) The witness must be afforded an 
opportunity of correcting any mistake 
he may have made before he is im- 
peached (Winslow v. Newlan, 45 Ill. 
145; Spaunhorst & Hackman y. Link 
& Bibb, supra), (5) since the law will 
not permit a man to be proved to have 
committed perjury and leave his char- 
acter blackened and destroyed, until 
it appears that the statement was de- 
liberately and intentionally made; 
such consequence should not follow a 


WITNESSES 


The person to| whom the statement was made? 


want of recollection, misapprehension, 
or even inattention (Winslow v. New- 
lan, supra [quot Chicago, ete, R. Co. 
v. Jennings, 120 Ill.App. 195, 198 (aff 
(5 EN. 560, 217 ell 494) 1) p Ce) bt 
the attention of the witness is not so 
calied, a denial will be as likely to 
result from a want of memory as a 
want of truth, and it should be con- 
sidered as no just or reasonable test 
of his credit as a witness. Cheek v. 
Wheatly, 11 Humphr. (Tenn.) 566. 


[d] Questions held indefinite and 
vague.—Sovereign Camp W. O. W. v. 
Gunn, 140 So. 410, 224 Ala. 444; Car- 
lisle v. Hunley, 15 Ala. 623; Hall«v. 
State, 130 So. 531, 24 Ala.App. 75 [cert 
den 1380 So. 538, 222 Ala. 26]; Sulli- 
van v. ‘State 11/4—So0) 735.22 “AlacApp. 
140 [cert den 114 So. 74, 216 Ala. 564]; 
Drummond v. State, 102 So. 723, 20 
Ala.App. 286 [cert den 102 So. 726, 212 


Ala. 410]; Nalls v. State, 95 So. 591, 
19 Ala.App. 146; Hardy v. State, 91 
So. 891, 18 Ala.App. 319; Mathis. v. 


State, 73 So. 122,15 Ala.App. 245; Kirk 
v. State, 70 So. 990, 14 Ala.App. 44; 
Frolich v. Hicks, 222 S.W. 373, 143 
Ark. 565; State v. Williams, 80 A. 
1004, 26 Del. 102; Clinton v. State, 43 
So. 312, 53. Fla. 98, 12 Ann.Cas. 150; 
Miner v. Phillips, 42 Ill. 123; Miller 
v. State; 109. N-E: 205, .183° Ind. +319; 
Hill v. Gust, 55 Ind. 45; Remy v. Lilly, 
53 N.E. 387, 22 Ind.App. 109; Gibson 
v. Seney, 116 N.W. 325, 138 Iowa 383; 
State v. Foye, 53. Mo. 336; -Hart_yv. 
Hudson River Bridge Co., 84 N.Y. 56; 
Rice v. Rice, 60 N.Y.S. 97, 43 App.Div. 
458; Association of Army & Navy 
Stores v. Schaengold, 184 N.H. 17, 44 
Ohio App. 40; Kuhn v. Poole, 112 P. 
962, 27 Okl. 534; Middle Tennessee R. 
Co. v. McMillan, 184 S.W. 20, 134 Tenn. 
490; Balle v. Smith, (Utah) 17 P.(2d) 
a4; ae re Wood’s Will, 115 A. 231, 95 
vt. 407. 


[e] Questions held _ sufficiently 
specific.—Phillips v. State, 65 So. 673, 
11 Ala.App. 168; Hall v. State, 65 So. 
427, 11 Ala.App. 95; .Douthitt. v. 
Hoover, 226 P. 863, 75 Colo. 511; New- 
ton y. State, 21 Fla. 53; Gotloff v. 
Henry, 14 Ill. 384; Mayer v. Appel, 
13 Ill.App. 87; State v. Olson, 204 N. 
W. 278, 200 Iowa 660; State v. Bysong, 
84 N.W. 505, 112 Iowa 419; Ross v. 
Com., 55 S.W. 4, 21 Ky.L. 1344; Strud- 
geon v. Sand Beach, 65 N.W. 616, 107 
Mich. 496; Spohn v. Missouri Pac. R. 
Co., 26 S.W. 663, 122 Mo. 1; Spaun- 
horst & Hackman v. Link & Bibb, 46 
Mo. 197; State v. Kidd, 175 P. 772, 24 
N.M. 572; Rockwell v. Brown, 36 N.Y. 
20.1. Transcr. A.” 278° Whitmire. Vv. 


Publix Theatre Corporation, 162 S.E. 
753, 164 S.C. 487; State v. Hampton, 
60" SaHi 669) = 79.8S:Crml 19) State: vy. 


Christensen, 190 N.W. 777, 46 S.D. 61; 
International, etc., R. Co. v. Dyer, 13 
Siw..2377,,. 76 1Tex..,156¢.° Connells ve 
State, 75 S.W. 512, 45 Tex.Cr. 142. 


2. Ala.—Sovereign Camp W. O. W. 
v. Gunn, 140 So. 410, 224 Ala. 444; Mc- 
Daniel v. State, 52 So. 400, 166 Ala. 7; 
Drummond v. State, 102 So. 723, 20 
Ala.App. 286 [cert den 102 So. 726, 
212 Ala. 410]; Valentine v. State, 98 
So. 483, 19 Ala.App. 510; Livingston 
v. State, 61 So. 54, 7 Ala.App. 43 [rev 
on other grounds 61 So. 53, 181 Ala. 
4]; Goodwin v. State, 56 So. 29, 1 
Ala.App. 136. See Simon Vv. Wyler, 
130 So. 778, 222 Ala. 91; Dabney v. 
Mitchell, 66 Ala. 495 (last two dic- 
tum). 

Colo.—Jaynes v. People, 99 P. 325, 
44 Colo. 535, 16 Ann.Cas. 787. 


Fla.—WNickels v. State, 106 So. 479, 
90 Fla. 659; Kilgore v. State, 68 So. 
378, 69 Fla. 397; Brown v. State, 35 
So. 82, 46 Fla. 159; Horne v. Carter's 
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or in whose pres- 


Adm’rs, 20 Fla. 45. 


Ill.i—Chiecago, ete. R. Co. v. Jen- 
nings, 120 Ill.App. 195 [aff 75 N.E. 560, 
217 Ill. 494]. 


Ind.—Miller v. State, 109 N.E. 205, 
183 Ind. 319; Hill v. Gust, 55 Ind. 45; 
Jarboe vy. Kepler, 8 Ind. 314; Kirsch- 
baum v. Hanover F. Ins. Co., 45 N.E. 
1113, 16 Ind.App. 606. See Judy v. 
Johnson, 16 Ind. 371 (dietum). 


Iowa,—State v. Olson, 204 N.W. 278, 
gee Iowa 660; State v. Kinley, 43 Iowa 
294. 


La.—State v. Meyers, 44 So. 1008, 
120 La. 127: 


Md.—Conrades v. Heller, 87 A. 28, 
119 Md. 448; Baltimore & O. R. Co. 
v. State, 80 A. 170, 114 Md. 536;. Peter- 
son v. State, 34 A. 834, 83 Md. 194; 
Brown v. State, 20 A. 186, 72 Md. 468; 
Higgins v. Carlton & Scaggs, 28 Md. 
115, 92 Am.D. 666; Whiteford vy. 
Burckmyer & Adams, 1 Gill 127, 39 
Am.D. 640. 


Mich.—Strudgeon vy. Sand Beach, 65 
N.W. 616, 107 Mich. 496; Johnston v. 
Disbrow, 10 N.W. 79, 47 Mich. 59. 


Minn.—Horton v. Chadbourn, 17 N. 
W. 865, 31 Minn. 322. 


Miss.—Jones v. State, 3 So. 379, 65 
Miss. 179. 


Mo.—Spohn vy. Missouri Pac. R. Co., 
26 S.W. 663, 122 Mo. 1; State v. Foye, 
53 Mo. 336. See State v. Stein, 79 Mo. 
330 (dictum). 


Neb.—Hanscom vy. Burmood, 53 N. 
W. 371, 35 Neb. 504; Wood River Bank 
v. Kelley, 46 N.W. 86, 29 Neb. 590; 
Hooper v. Browning, 27 N.W. 419, 19 
Neb. 420; Dunafon v. Barber, 92 N. 
W. 198, 3 Neb. (Unoff.) 613. 


N.Y.—Hart v. Hudson River Bridge 
Co,, 84 N.Y. 56; Rockwell v. Brown, 
BOON, Y.6207%5-41 ‘Transcr.A. 278; Wis- 
niewski v. New York Cent. R. Co., 238 
N.Y.S. 429, 228 App.Div. 27; People 
v. Mallon, 101 N.Y.S. 814, 116 App.Div. 
425, 19 N.Y.Ann.Cas... 325, 20 N.Y.Cr. 
427 [aff 81 N.E. 1171, 189 N.Y. 520]; 
Palmer v. Haight, 2 Barb. 210; Pro- 
vost v. New York, 3 N.Y.S. 531,) 15 
Daly 87 faff 22 N.E. 1128, 117 N.Y. 
626]; McKiernan v. Hall, 121 N.Y.S. 
87, 65 Misc. 188. See Larkin v. Nas- 
sau Electric R»Co., 98 N.E. .465, 205 
N.Y. 267 (dictum). 


Ohio.—Radke y. State, 140 N.E. 586, 
107 Ohio St. 399. 


Ok1.—Morris v. State, 236 P. 443, 30 
Okl.Cr. 362. 


S.c.—State v. Henderson, 30 S.E. 
477, 52 S.C. 470; State v. Mays, 24 
S.c. 190. See State v. Freeman, 20 
S.E. 974, 43 S.C. 105 (dictum). 


S.D.—State v. Hughes, 66 N.W. 
LOW6; WO SID 388: 


Tenn.—Middle Tennessee R. Co. v. 
MeMillan, 184 S.W. 20, 134 Tenn. 490; 


Cole v. State, 6 Baxt. 239; Cheek vy: 
Wheatly, 11 Humphr. 556. 
Tex.—International, ete, R. Co. v. 


Dyer, 13) S.W., 377, (76) Tex. 1565 
tinez v. State, (Cr.) 53 S.W. 634. 


Vt.—In re Waterman’s Will, 150 A. 
65, 102 Vt. 443; Mebane v. Welcome, 
108 A. 341, 93 Vt. 41 


Wis.—Miller vi se 81 N.W. 1020, 
106 Wis. 156. 


Bng.—Crowley v. Page, 7 C.&P. 789, 
32 E.C.L. 874, 173 Reprint 344. 


See Chicago, M. & St. P. R. Co. v. 
Artery, 11. S.Ct. 129, 137 U.S. 507, 34 
L.Ed. 747 (dictum). 


[a] Other statement.—Attention 


Mar- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ence,® and circumstances as to such statement, the | particular statement itself,> the supposed contradic- 


of witness must be called to the per- 
son involved. Bridges v. State, 142 
So. 56, 225 Ala. 81; Walker v. State, 
126 So. 848, 220 Ala. 544; Bigham v. 
State, 82 So. 192, 203 Ala. 162; Peo- 
ple’s Shoe Co. v. Skally, 71 So. 719, 
196 Ala. 349; Nelson v. Iverson, 24 
Ala. 9, 60 Am.D. 442; Carlisle v. Hun- 
ley, 15 Ala. 623; Burton v. State, 22 
So. 585, 15 Ala. 1; Nalls v. State, 95 
So. 591, 19 Ala.App. 146; Tittle .v. 
State, 73 So. 142, 15 Ala.App. 306; 
Mathis v. State, 73 So. 122, 15 Ala.App. 
245; Humphries v. State, 56 So. 72, 
2 Ala.App. 1; Clinton v. State, 43 So. 
312, 53 Fla. 98, 12 Ann.Cas. 150; New- 
ton v. State, 21 Fla. 53; People v. 
Lenhardt, 173 N.E. 155, 340 Ill. 538; 
J. F. Humphreys & Go. v. City of 
Bloomington, 246 Tll.App. 334; Bock 
v. Wagant, 5 Ill.App. 648; Smith v. 
People, 2 Mich. 415; State v. Hoyt, 
13 Minn. 182: Lohart v. Buchanan, 
50 Mo. 201; Spaunhorst & Hackman v. 


Link & Bibb, 46 Mo. 197; State v. 
Ragsdale, 59 Mo.App. 590; State v. 
Baldwin, 56 Mo.App. 423 (dictum); 


Sprague v. Cadwell, 12 Barb. (N.Y.) 
516; Runyan v. Price, 15 Ohio St. 1, 
86 Am.D. 459; Gaskins v. State, 160 
N.E. 500, 26 Ohio App. 435; French 
Bros.-Bauer Co. v. R. & G. Motorcar 
Co., 19 Ohio App. 299; Kuhn v. Poole, 
112 PP, 962, 27' Okl. 534; Lat Cossiv. 
State, 219 P. 416, 25 Okl.Cr. 130; State 
v. White, 15 S.C. 381; Moore v. Bettis, 
11 Humphr. (Tenn.) 67, 53 Am.D. 771; 
Jordan vy. State, 10 Tex. 479; Led- 
better v. State, (Tex.Cr.) 29 S.W. 
1084; Treadway v. State, 1 Tex.App. 
668; Texas, ete., R. Co. v. Woodall, 2 
Tex.A.Civ.Cas. § 471; Angus v. Smith, 
M.&M. 4738, 22 B.C.L. 567, 173 Reprint 
1228. See Evans v. Burleson, 260 P. 
748, 127 Ok!l. 290 (recognizing - rule, 
but holding it inapplicable). 


[b] Reasons for rule.—(1) The 
witness must be afforded a fair op- 
portunity to understand all the cir- 
cumstances and explain the state- 
ment. Jaynes v. People, 99 P. 325. 44 
Colo. 535, 16 Ann.Cas. 787. (2) The 
witness must be afforded on opnortu- 
nity to recollect the facts (Spaun- 
horst & Hackman v. Link & Bibb, 46 
Mo. 197) (3) and to correct the state- 
ment (Spaunhorst & Hackman v. Link 
& Bibb, supra) (4) or explain the in- 
consisteney or contradiction (Carlisle 
v. Hunley, 15 Ala. 623; People v. Len- 
hardt, 173 N.E. 155, 340 Ill. 538; Palm- 
er v. Haight, 2 Barb. (N.Y.) 210). 


{c] Questions held indefinite and 
vague—Sovereign Camp. W. O. W. v. 
Gunn, 140 So. 410, 224 Ala. 444; Car- 
lisle v. Hunley, 15 Ala. 623; Drum- 
mond v. State, 102 So. 723, 20 Ala. App. 
286 [cert den 102 So. 726, 212 Ala. 
410]; Mathis v. State, 73 So. 122, 15 
Ala.App. 245; Clinton v. State, 43 So. 
312, 53 Fla. 98, 12 Ann.Cas. 150; Mil- 
ler v. State, 109 N.E. 205, 183 Ind. 
319; Middle Tennessee R. Co. v. Mc- 
Millan, 184 S.W. 20, 134 Tenn. 490. 


[d] Questions held _ sufficiently 
specific.—Newton v. State, 21 Fla. 53; 
State v. Olson, 204 N.W. 278, 200 Iowa 
660; Strudgeon v. Sand Beach, 65 N. 
W. 616, 107 Mich. 496; Spohn vy. Mis- 
souri Pac. R. Co., 26 S.W. 663, 122 Mo. 
1; Spaunhorst & Hackman vy. Link & 
Bibb, 46 Mo. 197; People v. Murphy, 
99 N.Y.S. 110, 1138 App.Div. 363, 20 
N.Y.Cr. 150; State v. Hampton, 60 
SiH. 669) 79° S:C..179; State v. Chris- 
tensen, 190 N.W. 777, 46 S.D. 61; In- 
ternational, etc., R. Co. v. Dyer, 13 
SOVWVEEeO Ge On LOX) Loos mC OnMNE! Ian; 
State, 75 S.W. 512, 45 Tex.Cr. 142. 


3. Ala.—McDaniel v. State, 52 So. 
400, 166 Ala. 7; Atwell v. State, 63 
Ala. 61; King v. State, 134 So. 133, 24 
Ala.App. 267; Independent Life Ins. 
Co. v. Vann, 130 So. 520, 24 Ala.App. 
93; Butterworth v. State, 115 So. 289, 


22 Ala.App. 309; Sullivan v. State, 
114 So. 73, 22 Ala.App. 140 [cert den 
114 So. 74, 216 Ala. 564]; Valentine v. 
State, 98 Sow 483; 19: Ala-App. 510; 
Phillips v. State, 65 So. 673, 11 Ala. 
App. 168; Livingston v. State, 61 So. 
64.) 7 AlavApp.y 435° frev, .on Jother 
grounds 61 So. 58, 181 Ala. 4]. 


Colo.—Jaynes v. People, 99 P. 325, 
44 Colo. 5385, 16 Ann.Cas. 787. 


Del.—State v. Williams, 80 A. 1004, 
26 Del. 102. See Roberts v. State, 79 
AL 396; ) 25, -Del0385, -Ann.CasJ914D, 
1266 [aff 78 A. 305, 25 Del. 140] (rec- 
ognizing rule, but holding it inappli- 
cable). 


Ky.—Louisville v. Laufer, 131 S.W. 
192, 140 Ky. 457; Craft v. Com., 5 Ky. 
L. 58, 81 Ky. 250,50 Am.R. 160; Ross 
v. Com., 55 S.W. 4, 21 Ky.L. 1344. 


Miss.—Cain v. State, 100 So. 578, 
135 Miss. 892; Bonelli v. Bowen, 11 So. 
791, 70 Miss. 142. 


Neb.—MevVey v. State, 76 N.W. 438, 
55 Neb. 777. 


N.Y.—Hart v. Hudson River Bridge 
Co., 84 N.Y. 56; Patchin v. Astor Mut. 
Ins. Co., 18 N.Y. 268; McKiernan v. 
Hall) 121° NoY.S.. 87. 65. Mise, 138. 


[a]. Reason for rule.—The witness 
must be afforded a fair opportunity to 
understand all the circumstances and 
explain the statement. Jaynes v. Peo- 
ple, 99 P. 325, 44 Colo. 535, 16 Ann.Cas. 
787. 


[b] Questions held insufficiently 
specific.—Hall v. State, 130 So. 531, 
24 Ala.App. 75 [cert den 130 So. 533, 
222 Ala. 26]; Sullivan v. State, 114 So. 
73, 22 Ala.App. 140 [cert den 114 So. 
74, 216 Ala. 564]; State v. Williams, 
80 A. 1004, 26 Del. 102. 


{c] Questions held sufficient.—In- 
dependent Life Ins. Co. v. Vann, 130 
So. 520, 24 Ala.App. 93; Phillips v. 
State, 65 So. 673, 11 Ala.App. 168; 
Mayer v. Appel, 13 Ill.App. 87; Ross 
v. Com., 55 S.W. 4, 21 Ky.L. 1344. 


4 Ala.—People’s Shoe Co. v. Skal- 
ly, 71 So. 719, 196 Ala. 349; Hester v. 
State, 15 So. 857, 103 Ala. 83; Nalls 
v. State, 95 So. 591, 19 Ala.App. 146; 
Hall vy. State, 65 So. 427, 11 Ala.App. 
95. See Lewis v. Post & Main, 1 Ala. 
65 (witness may inquire as to the 
transaction). 


Ark.—Frolich v. 
373, 143 Ark. 565. 


See tee ee v. O'Donnell, 6 Colo. 


Hicks, 222 S.W. 


D.C.—Gordon v. U. S., 53 App.D.C. 
154, 289 BF. 552. 


Fla.—Montgomery v. Knox, 
211, -23 Pla. 595. 


Ga.—Williams v. Turner, 7 Ga. 348. 


Tll.—Winslow v. Newlan, 45 Ill. 145; 
Miner v. Phillips, 42 Ill. 123; Root v. 
Wood, 34 Ill. 283; Gotloff v. Henry, 14 
Till. 384; Chicago, ete., R:. Co. v. Jen: 
nings, 120 Ill.App. 195 [aff 75 N.E. 
560, 217 Ill. 494]. 


Ind.—Jarboe v. Kepler, 8 Ind. 314. 


Ind. T.—Stancliff v. Un S:,. 82° Saw. 
882, 5 Ind.T. 486 [rev on other grounds 
139 F. 806, 71 C.C.A. 570]. 


Iowa.—Dye v. Young, 7 N.W. 678, 55 
re 433; State v. Hamilton, 32 Iowa 
Bae 


La.—-State v. Jones, 11 So. 596, 44 
La.Ann. 960; State v. Johnson, 35 La. 
Ann. 871, 


Md.—Higgins v. Carlton & Scaggs, 
28 Md. 115, 92 Am.D. 666; White- 
ford v. Burckmyer & Adams, 1 Gill 
127, 39 Am.D. 640. 


Mich.—Koehler y. Buhl, 


3 So. 


54 N.W. 


157, 94 Mich. 496. 


Minn.—Watson vy. St. Paul City R. 
Co., 43 N.W. 904, 42 Minn. 46; Horton 
Vv. free pour 17 N.W. 865, 81 Minn. 
322. 


Mo.—State v. Foye, 53 Mo. 336; 
State v. Davis, 29 Mo. 391; Kelly v. 
Stewart, 93 Mo.App. 47. 


Neb.—-Barton vy. Shull, 97 N.W. 292, 
70 Neb. 324; Zimmerman y. Kearney 
County Bank, 80 N.W. 54, 59 Neb. 23 
[rev 78 N.W. 366, 57 Neb. 800]; Daly 
v. Melendy, 49 N.W. 926, 32 Neb. 852. 


N.Y.—Rice v. Rice, 60 N.Y.S. 97, 43 
App.Div. 458; McKiernan v. Hall, 121 
N.Y.S. 87, 65 Misc. 138. See Gaffney 
v. People, 50 N.Y. 416, 1 Cow.Cr. 526 
{aff Sheld. 304, 14 Abb.Pr.N.S. 36] 
(dictum). 


Ok1.—Morris v. State, 236 P. 443, 30 
Ok1.Cr. 382. 


Pa.—Coates v. Chapman, 45 A. 676, 
195 Pa. 109. 


Tex.—International, etc., R. Co. v. 
Boykin, 89 S.W. 639, 99 Tex. 259 [rev 
(Civ.App.) 85 S.W. 1163]. 


Utah.—Balle v. Smith, 17 P.(2d) 
224; Requa v. Daly-Judge Mining Co., 
148 P. 448, 46 Utah 92; Larkin vy. 
Saltair Beach Co., 83 P. 686, 30 Utah 
86, 116 Am.S.R. 818, 3 L.R.A.N.S. 982, 
8 Ann.Cas. 977; Olson v. Oregon Short 
Line R. Co., 68 P. 148, 24 Utah 460. 


Vt.—In re Wood’s Will, 115 A. 231, 
95 Vt. 407; Niebyski v. Welcome, 108 
A. 341, 93 Vt. 418. 


Wash.—State v. Schuman, 153 P. 
1084, 89 Wash. 9, Ann.Cas.1918A 633. 


Eng.—Crowley v. Page, 7 C.&P. 789, 
32 E.C.L. 874, 173 Reprint 344, 


Pence State v. Lapke, (S.D.) 249 N.W. 


fa] Reasons for rule—(1) The 
witness must be afforded an opportu- 
nity of correcting any mistake he may 
have made before he is impeached 
(Winslow v. Newlan, 45 Ill. 145. See 
Gaffney v. People, 50 N.Y. 416, 1 Cow. 
Cr. 526 [aff Sheld. 304, 14 Abb.Pr.N.S. 
36] [dictum]), (2) since the law will 
not permit a man to be proved to have 
committed perjury and leave his char- 
acter blackened and destroyed until it 
appears that the statement was delib- 
erately and intentionally made; such 
consequence should not follow a want 
of recollection, misapprehension, or 
even inattention (Winslow v. Newlan, 
supra [quot Chicago, ete., R. Co. v. 
Jennings, 120 Ill.App. 195, 198 (aff 75 
N.E. 560, 217 Ill. 494)1). (3) An op- 
portunity must be afforded the wit- 
ness to explain the inconsistency or 
contradiction. Kelly v. Stewart, 93 
Mo.App. 47. See Gaffney v. People, 
supra (dictum). 


[b] Questions held insufficient.— 
Frolich v. Hicks, 222 S.W. 3878, 143 
Ark. 565; Miner v. Phillips, 42 Ill. 123; 
Balle v. Smith, (Utah) 17 P.(2d) 224; 
ee Wood’s Will, 115 A. 231, 95 Vt. 


[ec] Questions held _ sufficient.— 
Hall v. State, 65 So. 427, 11 Ala.App. 
95; Gotloff v. Henry, 14 Ill. 384; Peo- 
ple v. Murphy, 99 N.Y.S. 110, 113 App. 
Dive, 8635/20 INSYCCr e150: 


5. Ala.—People’s Shoe Co. v. Skal- 
ly, 71 So. 719, 196 Ala. 349; King y. 
State, 134 So. 133, 24 Ala.App. 267. 


ee ae v. O'Donnell, 6 Colo. 
oo. 


Tll.—Quiney Horse R., etc., Co. v. 
Gnuse, 27 N.H. 190, 187 Ill. 264; Wins- 
low v. Newlan, 45 Ill. 145; Pennsyl- 
vania Co. v. Barton, 130 Ill.App. 573. 


La.—State vy. Jones, 11 So. 596, 44 
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tion,® and the language used by the witness so to be 
impeached.’ However, this rule is to be given a prac- 
The essential matter is that the 
witness shall not be misled® or entrapped,*°® and exact 
precision in laying a foundation is not necessary,*+ 
so that it is not essential that each and all of the re- 
quirements of time, place, and person be specified 


tical application.® 


WITNESSES 


when the oceasion is clearly indicated by other cir- 


La.Ann. 960. 


Miss.—Bonelli vy. Bowen, 11 So. 791, 
70 Miss. 142. 


Mo.—State v. Heath, 121 S.W. 149, 
221 Mo. 565; Kelly v. Stewart, 93 Mo. 
App. 47. 


Neb.—Dunafon y. Barber, 92 N.W. 
198, 3 Neb. (Unoff.) 613. 


Ohio.—Radke v. State. 140 N.E. 586, 
107 Ohio St. 399; Association of Army 
& Navy Stores v. Schaengold, 184 N.E. 
17, 44 Ohio App. 40. 


$.D.—State  v. 
1076, 8 S.D. 338. 


N.B.—Reg. v. Mailloux, 16 N.D. 493. 


[a] Bequest to relate conversation 
with another person, in order to en- 
able the examining counsel to discov- 
er whether any of his statements vary 
from his evidence at the trial, is im- 


Hughes, 66 N.W. 


proper. Reg. v. Mailloux, 16 N.B. 
493. 
[b] Questions held sufficient.— 


People v. Murphy, 99 N.Y.S. 110, 113 
App.Div. 363, 20 N.Y.Cr. 150; State v. 
Hampton, 60 S.E. 669, 79 S.C. 179. 


6 Walker v. State, 126 So. 848, 220 


Ala. 544; People v. Weldon, 19 N.E. 
209) Vid NAY. 569. 
[a] Foundation is insufficient 


where the witness has not testified to 
anything in contradiction of the tes- 
timony introduced to impeach him. 
Texas Pipe Line Co. v. Higgs, (Tex. 
Civ.App.) 243 S.W. 633. 


7. Stancliff v. U. S., 82 S.W. 882, 
5 Ind.T. 486 [rev on other grounds 
139 F. 806, 71 C.C.A. 570]; Stewart v. 
Long Island R. Co., 66 N.Y.S. 436, 54 
App.Div. 623 [aff 59 N.E. 1130, 166 N. 
Sage ate Cole v. State, 6 Baxt. (Tenn.) 
329. 


8 Denver City Tramway Co. v. 
Lomovt, 126 P. 276, 278, 53 Colo. 292, 
Ann.Cas.1914B 106 [quot 2 Elliott 
Evid. § 974]; Jaynes v. People, 99 P. 
325, 44 Colo. 585, 16 Ann.Cas. 787. 


9. Independent Life Ins. Co. v. Car- 
roll, 130 So. 402, 404, 222 Ala. 34 [quot 
Cyc]; Phillips v. State, 65 So. 673, 11 
Ala.App. 168; Evans v. Barnet, 63 A. 
770, 22 Del. 44; Kilgore v. State, 68 
So. 378, 69 Fla. 397. 


10. Morris vy. State, 236 P. 443, 30 
Ok1.Cr. 382. 


11. People’s Shoe Co. v. Skally, 71 
So. 719, 196 Ala. 349; Ex p. Phillips, 
66 So. 3, 188 Ala. 57; Nalls v. State, 95 
So. 591, 19 Ala.App. 146; Spinks v. 
State, 71 So. 623, 14 Ala.App. 75; Nick- 
els v. State, 106 So. 479, 90 Fla. 659; 
Brown v. State, 35 So. 82, 46 Fla. 159; 


Mayer v. Appel, 13 Ull.App. 87; State 
vy. Jensen, 186 N/W. 581, 151 Minn. 
174." 

[a] Other statements.—(1) Any 


mere defect in the foundation may be 
disregarded. Gibson vy. Seney, 116 N. 
W. 325, 138 Iowa 3838. (2) It is not 
necessary that any established for- 
mula be followed. State v. Parker, 9 
S.W. 728, 96 Mo. 382. See State v. 
Lapke, (S.D.) 249 N.W. 634 (dictum). 


12, Ala,—Ex parte Phillips, 66 So. 
8, 188 Ala. 57. 


Cal.—People v. Yee Foo, 89 P. 450, 
4 Cal.App. 730. 


Ind.—Littrell v. State, 109 N.E. 908, 
183 Ind. 638. 


Iowa.—Gibson v. Seney, 
325, 1388 Iowa 383. 


Mo.—State v. Parker, 9 S.W. 728, 96 
Mo. 382. 


N.Y.—Rockwell v. Brown, 36 N.Y. 
207, 212, 1 Transer.A. 278 (per Bockes, 
J.); People v. Austin, 2 Edm.Sel.Cas. 
CNYb4. 1 Park: Crs rGNayamalb4e CAINS 
Y.Leg.Obs. 117. 


Va.—Lester v. 
1062, 117 Va. 55. 


13. Del.—Evans y. Barnet, 63 A. 
770, 22 Del. 44. 


Colo.—Denver City Tramway Co. v. 
Lomovt, 126 P. 276, 278, 53 Colo. 292, 
Ann.Cas.1914B 106 [quot 2 Hlliott 
Evid. § 974]; Jaynes v. People, 99 P. 
325, 44 Colo. 535, 16 Ann.Cas. 787. 


Fla.—Brown v. State, 35 So. 82, 46 
Hla. 159. 


La.—State v. Hampton, 33 La.Ann. 
1252; Union Parish School Bd. v. 
Trimble, 33 La.Ann. 1073. 


Minn.—Johnson y. Young, 149 N.W. 
940, 127 Minn. 462; State v. Hoyt, 13 
Minn. 132. ; 


N.C.—State vy. Crook, 45 S.E. 564, 
£33 N-C. 672. 


Tex.—Texas, etc., R. Co. v. Woodall, 
2 Tex.App.Civ.Cas. § 471. 


Contra Stancliff v. U. S., 82 S.W. 
882, 5 Ind.T. 486 [rev on other grounds 
139, B.. 806,71 C.C.A, 570]. 


[a] Questions held _ sufficiently 
definite and certain.—Denver City 
Tramway Co. v. Lomovt, 126 P. 276, 
278, 53 Colo. 292, Ann.Cas.1914B 106 
[quot 2 Elliott Evid. § 974]; Jaynes 
v. People, 99 P. 325, 44 Colo. 535, 16 
Ann.Cas. 787; Texas, etc., R.. Go. v. 
Woodall, 2 Tex.App.Civ.Cas. § 471. 


14. Ala.—People’s Shoe Co. vy. Skal- 
ly, 71 So. 719, 196 Ala. 349. 


Colo.—Denver City Tramway Co. v. 
Lomovt, 126 P. 276, 278, 58 Colo. 292, 
Ann.Cas.1914B, 106 [quot 2 HElliott 
Evid. § 974]; Jaynes v. People, 99 P. 
325, 44 Colo. 535, 16 Ann.Cas. 787. 


Fla.—Brown v. State, 35 So. 82, 46 
Fla. 159. 


Minn.— Johnson vy. Young, 149 N.W. 
940, 127 Minn. 462. 


Mo.—Heller v. Ferguson, 176 S.W. 
1126, 189 Mo.App. 484. 


Neb.—Coffey v. Omaha, etc., R. Co., 
112 N.W. 589, 79 Neb. 286. 


Contra Stancliff v. U. S., 82 S.W. 
882, 5 Ind.T. 486 [rev on other ground 
139 B.. 806,71 C.CA. 5701. 


[a] Questions held sufficiently def- 
inite and certain.—(1) Denver City 
Tramway Co. v. Lomovt, 126 P. 276, 
278, 53 Colo. 292, Ann.Cas.1914B 106 
Lquot % HWlliott Evid. § 974]; Jaynes 
v. People, 99 P. 325, 44 Colo. 535, 16 
Ann.Cas. 787; Adams v. State, 45 So. 
494, 54 Fla. 1. (2) Stating the name 
of a small village in which the con- 
versation occurred directs the wit- 


116 N.W. 


Simpkins, 83 S.E. 
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cumstances,!? and the foundation is sufficiently laid 
when the time,'*® place,!* person,+® or cireumstane- 
es,!® and substance of the statement!®”% are designat- 
ed with such a degree of certainty that the witness 
will clearly understand the matter about which he is 
being interrogated and not be misled, or are so stat- 
ed to the witness that he cannot be taken by sur- 


ness’ attention to the place with suf- 
ficient certainty, although the location 
is not specified more definitely. Mus- 
felt v. State, 90 N.W. 237, 64 Neb. 445; 
State v. Welch, 54 P. 213, 33 Or. 33 
[dist State v. McDonald, 8 Or. 113]. 


{b} Where witness is clearly ad- 
vised as to the place so that he un- 
derstands the otcasion referred to, 
that is all that.wis required. Heller 
v. Ferguson, 176 S.W. 1126, 189 Mo. 
App. 484. 


15. Ala.—People’s Shoe Co. v. Skal- 
ly, 71 So. 719, 196 Ala. 349. 


Colo.—Denver City Tramway Co. v. 
Lomovt,.126. P.. 276, 278, 53 Colo. 292% 
Ann.Cas.1914B 106 [quot 2 Elliott 
Evid. § 974]; Jaynes v. People, 99 P. 
325, 44 Colo. 535, 16 Ann.Cas. 787. 


Fla.—Brown y. State, 35 So. 82, 46 
Mla} 93 


Mo.—Mahaney v. St. Louis, ete., R. 
Co., 18 S.W. 895, 108 Mo. 191. 


N.Y.—People v. Longebodi, 139 N.Y. 


S. 721, 154 App.Div. 793, 29 N.Y.Cr. 1. 


[a] All persons named need not be 
proved present. State v. Olson, 204 N. 
W. 278, 200 Iowa 660; Cain v. State, 
100 So. 578, 135 Miss. 892. 


[b] Questions held sufficiently def- 
inite and certain.—Denver City Tram- 
way Co. v. Lomovt, 126 P. 276, 278, 53 
Colo. 292, Ann.Cas.1914B 106 [2 Elliott 
Evid. § 974]. 


16. People’s Shoe Co. v. Skally, 71 
So. 719, 196 Ala. 349. ‘ 


164%. Ala.—Armstrong y. Huffstut- 
ler, 19 Ala. 51; Nelson v. Iverson, 17 
Ala. 216. 


Colo.—Douthitt v. Hoover, 226 P. 
863, 75 Colo. 511 [cit Cyc]; Denver 
City Tramway Co. v. Lomovt, 126 P. 
276, 278, 53 Colo. 292, Ann.Cas.1914B 
106 [quot 2 Elliott Evid. § 974]; Jaynes 
v. People, 99 P. 325, 44 Colo. 535, 16 
Ann.Cas. 787. 


Mich.—Morin vy. Robarge, 93 N.W. 
886, 132 Mich. 337. 


Mo.—State v. Grant, 45 S.W. 1102, 
144 Mo. 56. 


N.Y.—Hotchkiss v. Germania F. 
Ins. Co., 5 Hun 90; Voltz v. Wilson, 
7 N.Y.S. 176, 4 Silv.Sup. 287. \ 


S.C.—State v. Hampton, 60 S.E. 669, 
(9 S.C. Lin, 


Tenn.—-Cole 
(Tenn,) 239. 


Tex.—Donahoo vy. Scott, (Civ.App. 
30 S.W. 385. ; ae 


ee People v. Shapiro, 207 Ill.App. 


Contra Stancliff v. U. S., 82 S.w. 
882, 5 Ind.T. 486 [rev on other ground 
139 F. 806, 71 C.CiA. 570]. 


i 
_[a] Repetition verbatim of ques- 
tion and answer to be used for im- 
peachment is not necessary. Math y. 
Caiceer City R. Co., 90 N.H. 235, 3438 


[b] Questions held sufficiently def- 
inite and certain.—Denver City Tram- 
way Co. v. Lomovt, 126 P. 276, 278, 53 
Colo. 292, Ann.Cas.1914B 106 [quot 2 


v. State, 6 Baxt. 


For later cases, developments and changes in the law see Anrotations, same title and section number. 
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prise,‘7 and ample opportunity is afforded him to 
refresh his memory and make intelligent answers,!® 
and to offer such explanations as he may desire.'® 
Whether the time, place, and person have been suffi- 
ciently specified is for the determination of the trial 
a sound diseretion.t°” 
Where an attempt has been made to comply with the 
rule that the witness be informed of the time, place, 
and persons involved, but the trial court refus- 
ed to allow it, proof of the inconsistent statements 


court in the exercise of 


is nevertheless proper.!°% 


Elliott Evid. § 974]. 


17. Kilgore v. State, 68 So. 378, 69 
a 397; Bennett v. O’Byrne, 23 Ind. 


18. Kilgore v. State, supra; Brown 
v. State, 35 So. 82, 46 Fla. 159. 


195 Nalis eState; 95 :So.591,° 19 
Ala.App. 146; Kilgore v. State, 68 So. 
378, 69 Fla. 397; Brown v. State, 35 
So. 82, 46 Fla. 159. 


191%. State v. Patrick, 282 P. 233, 
131 Or. 209; In re Waterman’s Will, 
150 A. 65, 102 Vt. 443; Niebyski v. 


Welcome, 108 A. 341, 93 Vt. 418. 
Thomas y. Butler, 16 Pa.Su- 


20. Rule not under statute see su- 
pra § 1288. 


21. -See statutory provisions; 
cases infra this note. 


[a] In California the requirement 
of Code Civ. Proc. § 2052, that in or- 
der to lay the foundation for impeach- 
ment of a witness of an adverse party 
the inconsistent or contradictory 
statement must be related to him, 
must be complied with in order that 
the foundation be sufficient. People 
v. Rulia Singh, 188 P. 987, 182 Cal. 
457; Green v. Southern Pac. Co., 55 P. 
577, 122 Cal. 563; People v. Brady, 206 


and 


P. 668, 56 Cal.App. 777; People v. Ho-. 


gan, 105 P. 938, 11 Cal.App. 599. 


{b] In Montana, unless the re- 
quirement of Code Civ. Proc.-§ 3380 is 
complied with, the evidence is prop- 
erly excluded, Tague v. John Caplice 
Co., 72 P. 297, 28 Mont. 51. 


{c] In Oregon, (1) in view of Hill 
L. Annot. § 841, a witness cannot be 
asked if he did not make contradic- 
tory statements at the preliminary 
hearing, without reciting such alleged 
statements. State v. Ogden, 65 P. 449, 
39 Or. 195. (2) This statutory provi- 
sion is declaratory of the common-law 


rule. State v. Deal, 70 P. 532, 41 Or. 
437. 

22. See supra § 1275. 

23. See cases infra this note. 

[a] In California (1) in order to 


lay the foundation deemed necessary 
under Code Civ. Proc. § 2052, the in- 
quiry must be definite. People v. 
Ronsse, 146 P. 65, 26 Cal.App. 100. 
(2) A particular inquiry has been held 
indefinite. People v. Ronsse, supra. 


[b] In Oregon (1) in order to lay 
the foundation deemed necessary by 
reason of L. § 864, the inquiry must 
be definite. Gabel v. Oliver, 280 P. 
496, 130 Or. 392. (2) In a number of 
instances particular inquiries have 
been deemed indefinite. Riley v. Good, 
18 P.(2a) 222, 142 Or: 155; Gabel’ v. 
Oviver, supra; State v. Miller, 243 P. 
72, 119 Or. 409 [aff 47 S.Ct. 344, 273 
U.S. 657, 71 L.Ed. 825]. 


24, See cases infra this note. 


[a] In Oregon (1) it is essential 
that the inquiry be certain, in order 
to lay the foundation deemed requir- 
ed by L. § 864. ‘Gabel v. Oliver, 280 


WITNESSES 


the witneés.*? 


P. 496, 130 Or. 392. (2) A particular 
inquiry has been held uncertain. 
Gabel y. Oliver, supra. 


25. See cases infra this note. 


[a] In Arkansas, in view of the 
provision of Mansfield Dig. § 2903, if 
the witness is not informed of the 
time the contradictory statement is 
improper. St. Louis, ete., R. Co. v. 
Sweet, 21 S.W. 587, 57 Ark. 287; Lit- 
tle jiRock, ete IR: Cokiva Voss)! 184s; 
W. 172. 


[b] In California (1) since Code 
Civ. Proc. § 2052 requires that before 
proof of inconsistent statements be 
received to impeach a witness the wit- 
ness must be informed of the times 
of such statements, where such in- 
formation is not given, a proper foun- 
dation is not laid. People v. Rulia 
Singh, 188 Py 987, 182 Cal. 457; Big 
Three Min., etc., Co. v. Hamilton, 107 
P3011, 157) Cali 130, 138% Am-.SsR: 118; 
Sinkler v. Siljan, 68 P. 1024, 186 Cal. 
356; Green v. Southern Pac. Co., 55 
P. 577, 122 Cal. 563; People v. Wade, 
50 P. 841, 118 Cal. 672; People v. Bos- 
quet;'47 P.ri879,) 126+Cal 75; ;Birch v: 
Hale, 33 P. 1088, 99 Cal. 299; People 
v. Garnett, 29 Cal. 622; People v. 
Brady, 206 P. 668, 56 Cal.App. 777; 
People v. Hogan, 105 P. 938, 11 Cal. 
App. 599. See Baker v. Joseph, 16 
Cal. 173 (dictum). (2) Where, how- 
ever, the witness is given such foun- 
dation so as to be enabled to under- 
stand the time involved, the code pro- 
vision is satisfied. Phat v. Scheidt, 
P20 Aon Ag iCaleApps 4302 © (G3) iain 
some instances the questions asked 
have been held insufficient (Birch vy. 
Hale, supra; People y. Garnett, su- 
pra; People v. Hogan, supra) (4) and 
in another sufficient (People v. Bos- 
quet, supra). 


[ec] Inu Georgia before a witness 
in a criminal case may be impeached 
by contradictory statements, the re- 
quirement of Pen. Code (1910) § 1052, 
that his mind must be called to the 
time of such statements, must be 
complied with. *-Matthis v. State, 33 
Ga. 24; Williams v. Turner, 7 Ga. 348; 
Allen v. City of Carrollton, 81 S.E. 
252, 14 Ga.App. 403. 


[d] In Kentucky the requirement 
of Civ. Code Pract. § 598, that in order 
to impeach a witness by proof of in- 
consistent statements he must be in- 
formed of the time of such state- 
ments, must be complied with. Jones 
v. Commonwealth, 62 S.W.(2d) 56, 250 
Ky. 217; Johnson v. Wyan, 258 S.W. 
949, 202 Ky. 33; Ellison v. Common- 
wealth, 242 S.W. 368, 195 Ky. 370; 
Banks v. Commonwealth, 227 S.W. 
455, 190 Ky. 330; , Louisville & N. R. 
Co. v. Grassman, 144 S.W. 748, 147 
Ky. 618 [reh den 144 S.W. 1199, 147 
Ky. 739]; Higgins v. Commonwealth, 
134 S.W. 1135, 142 Ky. 647: Helfrich 
Lumber. etc., Co. v. Bland, 54 S.W. 
728, 21 Ky. Le 11/35. 


{e] Iu Massachusetts (1) in view 
of Pub. St. c 169 § 22, making it nec- 
essary to mention to the witness the 
circumstances of the supposed state- 
ment, sufficient to designate the par- 
ticular occasion, the time must be 
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jurisdictions statutes provide that before oral tes- 
timony of inconsistent or contradictory statements 
can be offered, such statements must be related to 
In jurisdictions in which, by reason 
of statute, a foundation is required in order to im- 
peach a witness of an adverse party by oral testi- 
mony of inconsistent or contradictory statements,” 
the inquiry must be definite? and certain,?* and he 
must be informed of the time,?° place,?® persons pres- 
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Statutory Provisions.2° In some 


specified. Com. v. Smith, 40 N.E. 
189, 163 Mass. 411. (2) The time has 
been held sufficiently specified. Com. 
v. Smith, supra. 


[f] In Montana (1) under Code 
Civ. Proc. § 3380, providing in part 
that in order to prove inconsistent 
statements the witness must be told 
of the time of such statements, where 
such information is not given him the 
proffered testimony is properly ex- 
cluded. State v. Gaimos, 162 P. 596, 
53 Mont. 118; Tague v. John Caplice 
Co., 72 P. 29%, 28 Mont. 51; State v. 
Hurst, 59'P..911) 23 Mont. 4843" \@2) 
Questions have been held sufficient. 
State v. Hurst, supra. 


[g In Cregon (1) compliance with 
L. § 864, that in order to impeach a 
witness by proof of inconsistent 
statements he must be informed of 
the time of such statements, is essen- 
tial. Ritchie v. Pittman, 24 P.(2d) 
828; Gabel v. Oliver, 280 P. 496, 130 
Or, 392); Coles v. Harsch, 276 P. 248, 
129, Ors Als) State! v. "Sin'en'22 9-092 i 
114 Or. 267; First Nat. Bank v. An- 
derson, 228’ P.-929, 112 Or. 167; State 
Vi Goodall) 175) P9857) 90 vores J4e5F 
(2) So also, under Ballinger & C. 
Comp. St. § 853, the time of the state- 
ments must be given. State v. Coss, 
LOL PP: 198, 53° Or. 462. *°(3)" Int view: 
of Hill Code § 840, a witness may not 
be impeached by proof of inconsistent 
statements unless the time of such 
statements is called to his attention. 
State vw. Welch;'54 PB. .213; 338 Or. 33 
State v. Hunsaker, 19 P. 603, 16 Or. 


497. (4) Such section is simply de- 
claratory of the common law. State 
v.4Deal,70..PB.'532, 41,,Or,, 43%=" State 


v. Hunsaker, supra. (5) Under the 
provision of an earlier code (Code § 
831), the time of the statement must 
be specified. State v. McDonald, 8 Or. 
118. (6) In some instances particu- 
lar questions have been held insuffi- 
cient. Coles v. Harsch, 276 P. 248, 
129 Or. 11; State v. McDonald, supra. 


[h] In Texas (1) in a criminal 
case it is incumbent upon the party 
seeking to impeach a witness of the 
adverse party by proof of inconsist- 
ent statements to call the attention of 
the witness to the time of such state- 
ments, in view of Branch.Pen. Code 
Annot. § 179. Pena v. State, 34 S.W. 


(2d). 603, 117, Tex/Cri 2653 West iv. 
State, 34 S.W.(2d) 258, 116 Tex.Cr. 
468. (2) In some instances the time 


has been deemed insufficiently speci- 
fied. West v. State, 34 S.W.(2d) 253, 
116 Tex.Cr. 468. 


26. See cases infra this note. 


[a] In Arkansas, under Mans- 
field Dig. § 2902, if the witness is not 
informed of the place of the state- 
ment the proper foundation is not 
laid; Little: Rock,, ete. Ru Cost, 
Voss, 18 S.W. 172. 

[b] In California, (1) in view of 
the requirement of Code Civ. Proc. § 
2052 that before inconsistent state- 
ments may be received for impeach- 
ing a witness such witness must be 
informed of the place of such state- 
ments, where he is not so informed 
a proper foundation is not provided. 
People v. Rulia Singh, 188 P. 987, 182 
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ent,?7 


Cal. 457; Big Three Min., etc., Co. v. 
Hamilton, 107 P. 301, 157 Cal. 130, 137 
Am.S.R. 118; Sinkler v. Siljan, 68 P. 
1024, 186 Cal. 356; Green v. Southern 
Pace Coy) PdvG, 22 Cal, 563" Feo- 
ple v. Wade, 50 P. 841, 118 Cal. 672; 
People v. Bosquet, 47 P. 879, 116 Cal. 
75; Birch v. Hale, 33 P. 1088,°99 Cal. 
299; People v. Garnett, 29 Cal. 622; 
People v. Brady, 206 P. 668, 56 Cal. 
App. 777; People v. Hogan, 105 P. 
938, 11 Cal.App. 599. See Baker v. 
Joseph, 16 Cal. 173 (dictum). (2) But 
where the witness understands the 
place of such alleged statements the 
code provision is complied with. 
Bhat v. Scheidt, 120 BP. “49, 17. Cal. 
App. 430. (3) In a number of in- 
stances the questions asked have been 
held insufficient (Norris v. Crandall, 
supra; Birch v. Hale, supra; People 
v. Garnett, supra; People v. Hover- 
male, 243 P. 878, 76 Cal.App. 91), (4) 
and, in another instance, sufficient 
(People v. Bosquet, supra). 


[ec] In Georgia the provision of 
Pen. Code (1910) § 1052, that a wit- 
ness in a criminal case must be in- 
formed of the place of contradictory 
statements in order to be so impeach- 
ed, must be complied with. Matthis 
v. State, 33 Ga. 24; Williams v. Turn- 
er, 7 Ga. 348; Allen v. City of Car- 
rollton, 81 S.E. 252, 14 Ga.App. 403. 


{d] In Kentucky, in view of Civ. 
Code Pract. § 598, providing in part 
that in order to impeach a witness by 
proof of inconsistent statements he 
must be told the place where such 
statements were made, a proper pred- 
icate is not laid where such informa- 
tion is not given him. Jones v. Com- 
monwealth, 62 S.W.(2d) 56, 250 Ky. 
217; Johnson v. Wyan, 258 S.W. 949, 
202 Ky. 33; Ellison v. Commonwealth, 
242 S.W. 368, 195 Ky. 370; Banks v. 
Commonwealth, 227 S.W. 455, 190 Ky. 
3830; Higgins v. Commonwealth, 134 
S.W. 1135, 142 Ky. 647; Helfrich Lum- 
ber, ete., Co.,v. Bland, 54 S.W.. 728, 
21 Ky.L. 1185. 


[e] In Massachusetts (1) in view 
of Pub. St. q@ 169 § 22, making it nec- 
essary to mention to the witness the 
circumstances of the supposed state- 
ment, sufficient to designate the par- 
ticular occasion, the place must be 
designated. Com. v. Smith, 40 N.E. 
189, 163 Mass. 411. (2) In some in- 
stances the place has been held _ suffi- 
ciently designated. Com. y. Smith, 
supra. 


{f] In Montana, (1) where the re- 
uirement of Code Civ. Proc. § 3380, 
that in order to prove inconsistent 
statements the witness must be told 
of the place where such statements 
were made, is not complied with, the 
proof is properly excluded. State v. 
Gaimos, 162 P. 53 Mont. 118; 
Tague v. John Caplice Co., 72 P. 291, 
23 Mont., 51 i State =v. Hurst -59)—P: 
911, 23 Mont. 484. (2) A question 
has been held sufficient. State v. 
Hurst, supra. 


{g] In Oregon (1) where L. § 864, 
requiring that a witness who is to be 
impeached by proof of inconsistent 
statements must be informed of the 
place where such statements were 
made, is not complied with, the wit- 
ness may not be so impeached. Ritch- 
ie v. Pittman, 24 P.(2d) 328; Gabel v. 
Oliver, 280 P. 495, 130 Or. 392; Coles 
v. Harsch, 276 P. 248, 129 Or. 11; State 
v. Sing, 229 P. 921, 114 Or. 267; First 
Nat. Bank v. Andersqn, 228 P. 929, 
112 Or. 167; State v. Goodall, 175 P. 
857, 90 Or. 485. (2) Likewise, in 
view of Bellinger & C. Comp. St. § 
853, the place of the statements must 


and circumstances attending 
ments,?8 and an opportunity afforded him of explain- 
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such  state- | 


be specified. State v. Coss, 101 P. 
193, 53 Or. 462. (3) Under Hill Code 
§ 840, the place of alleged inconsist- 
ent statements must at least be men- 
tioned to the witness before he can 
be so impeached. State v. Deal, 70 


PY 632, 415 Ors 43738 State v., Weleh; 
54° PY 213,38) Orit 333 State. vw. iuns- 
faker, 119) PP 605,06) Orie 49%. 9 G4)y So 


also the same was true under the pro- 
vision of Code § 831. State v. Mc- 
Donald, 8 Or. 143. (5) Particular 
questions have been held insufficient. 
State v. McDonald, supra. 


[h] In Texas in a criminal case 
it is incumbent upon the party seek- 
ing to impeach a witness of the ad- 
verse party by proof of inconsistent 
statements to call the attention of 
the witness to the place of such state- 
ments, in view of Branch Pen. Code 
Annot. § 179. Pena v. State, 34 S.W. 
Ca), GUS) 1172 Tex. Cra 2655) Westie 
Hae SLUS. Wa (2d) 253; 9116 aDex.Cr: 
468. 


27. See cases infra this note. 


[a] In Arkansas, in view of Mans- 
field Dig. § 2903, if the.witness is not 
informed ofthe persons present, the 
inconsistent statement is improper. 
St. Louis, ete., R. Co. v. Sweet, 21 S. 
W., 587, 57 Ark, 287. 


[b] In California (1) in view of 
Code Civ. Proc. § 2052, providing in 
part that where a witness is to be 
impeached by evidence that he has 
made, at other times, statements in- 
consistent with his present testimony, 
the circumstance of the persons pres- 
ent must be related to him, unless 
this is done no proper foundation is 


laid. Peonle v. Rulia Singh, 188 P. 
987, 182 Cal. 457; Sinkler v. Siljan, 
68 P. 1024, 186 Cal. 356; Green v. 


Southern Pace. Co., 55 P. 577, 122 Cal. 
563; People v. Bosquet, 47 P. 879, 116 
Cal. 75; People v. Brady, 206 P. 668, 
56 Cal.App. 777; People v. Hogan, 105 
P5938, 11 °Cal-App: 599) )°(2) Anvat- 
firmative statement that the person 
spoken to was present is not neces- 
sary. Plass v. Plass, 54 P.°372, 122 
Cal. 3. (3) A statement that no per- 
sons other than those named were 


present is not necessary. | Plass v. 
Plass, supra. (4) A question asked 
has been held insufficient. People v. 


Hogan, supra. 

[c] In Georgia (1) the person to 
be impeached by proof of contradic- 
tory statements must be informed of 
the persons present when such state- 
ments were made, in view of Pen. 
Code (1910) § 1052. Matthis v. State, 
33 Ga. 24; Williams v. Turner, 7 Ga. 
348; Allen v. City of Carrollton, 81 
S.E. 252, 14 Ga.App. 403. (2) Evi- 
dence of a previous contradictory 
statement of a witness is admissible, 
although in laying the foundation 
she was asked if she had not made 
the statement to “Bud’’ Wilcox, and 
the impeaching witness was called 
to the stand by the name of “D. J.” 
Wilcox, where the circumstances in- 
dicated knowledge by witness as to 
whom impeachment was sought of the 
identity of the person to whom the 
alleged statement was made. Taylor 
v. State, 70 S.H. 287, 1385 Ga. 622. 


[ad] In Kentucky the requirement 
of Civ. Code Pract. § 598, that to im- 
peach a witness by proof of incon- 
sistent statements he must be told 
the persons present at the making of 
the statements, must be complied 
with in order to lay a proper predi- 
cate. Jones v. Commonwealth, 62 S. 
W.(2d) 56, 250 Ky. 217; Fitzpatrick 
v. Commonwealth, 275 S.W. 819, 210 
Ky. 385; -Johnson vy. Wyan, 258 S.W. 
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ing the alleged inconsistency or contradiction.?® The 
purpose of such statutory rule has been said to be ful- 


Ellison v. Common- 
wealth, 242 S.W. 368, 195 Ky. 370; 
Banks vy. Commonwealth, 227 S.W. 
455, 190 Ky. 330; Higgins v. Com- 
monwealth, 134 S.W. 1135, 142 Ky. 
647; Helfrich Lumber, etc., Co. v. 
Bland, 54 S.W. 728, 21 Ky.L. 1185. 


[e] In Montana proof of incon- 
sistent statements is properly ex- 
cluded where the witness was not 
informed of the persons present at 
the time of the statements, as re- 
quired by Code Civ. Proc. § 3380. 
State v. Gaimos, 162 P. 596, 53 Mont. 
118; Tague v. John Caplice Co., 72 
P. 297, 28 Mont. 51; State v. Hurst, 59 
P. 911, 23 Mont._484. (2) In one in- 
stance a questior has peen held suf- 
ficient. State v..Hurst, supra. 


{f] In Oregon (1) L. § 864, in part 
requiring that the persons present 
be designated, is declaratory of the 
common-law rule (State vy. Patrick, 
282 P. 233, 131 Or. 209) (2) and must 
be complied with in order so to im- 
peach the witness (Ritchie v. Pitt- 
man, 24 P.(2d) 328; Gabel v. Oliver, 
280. BR 1495, 130". Orn ne92is 1 Colesieve 
Harsch, 276. P. 248, 129 Or. 11; State 
v. Sing, 229 P. 921, 114 Or. 267; State 
Vv. Goodall, 175 P.. 857, 90° Or: 485); 
(3) So in view of Bellinger & C. 
Comp. St. § 853, the persons present 
must be specified. State v. Coss, 101 
P. 198, 53 Or. 462. (4) Hill Code’ § 
840 requires that the persons present 
be designated before a witness can 
be impeached by proof of inconsistent 
statements. State v. Welch, 54 P. 
213, 33 Or. 33; State v. Hunsaker, 19 
PL 605; 16r Or. 497. > (5) Thisiistati= 
tory provision is merely declaratory 
of the common-law rule. (6) In view 
of the provision of the earlier code 
(Code § 831) the persons present 
must be specified. State v. McDon- 
ald, 8 Or. 118. (7) In some instances 
particular questions have been held 
insufficient. Coles v. Harsch, 276 P. 
248, 129 Or. 11; State v. Deal, 70 P. 
532, 41 Or. 4387; State v. McDonald, 
supra. 


_ [gj], Ina Texas in a criminal case 
it is incumbent upon the party seek- 
ing to impeach a witness of the ad- 
verse party by proof of inconsistent 
statements to ¢@all the attention of 
the witness to the persons present 
when such statements were made, in 
view of Branch Pen. Code Annot. § 
179. Pena v. State, 34 S.W.(2d) 603, 
117 Tex.Cr. 265; West v. State, 34 S. 
W.(2d) 258, 116 Tex.Cr. 468. 


28. See cases infra this note. 


[a] In California a question as to 
whether the witness had a conversa- 
tion with defendant, without indicat- 
ing the subject matter, was improper 
for impeachment purposes as opening 
the door to incompetent and imma- 
terial evidence. Barsotti v. Impera- 
trice, 275 P. 892, 97 Cal.App. 569. 


[b] In Georgia the requirement of 
Pen. Code (1910) § 1052, that the wit- 
ness to be impeached by proof of con- 
tradictory statements be informed of 
the circumstances attending such 
statements, must be complied with. 
Allen v. City of Carrollton, 81 S.B. 
252, 14 Ga.App. 403. 


[c] In Kentucky the requirement 
of Civ. Code Pract. § 598 must be com- 
plied with, in order to lay a proper 
foundation. Ellison v. Common- 
wealth, 242 S.W. 368, 195 Ky. 370. 


29. See cases infra this note. 


[a] In California, in view of Code 
Civ. Proc. § 2052, providing in part 
that where a witness is to be im- 


949, 202 Ky. 33; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ly to inform the assailed witness of the particulars 
of the alleged contradictory statement, together with 
the circumstances of the time and place of its mak- 
ing, aud the persons present, in order that the wit- 
ness, in justice to himself and the party in whose 
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the parties.°® 


behalf he was called, might fairly and intelligently 


deny, atfirm, or explain the statements attributed to 
him,*° or, in other words, to call such special atten- 
tion to the statement that the witness may not mis- 
take the one in the mind of the examiner, and to 
which reference is had.*1 However, substantial com- 
plianee is sufficient,*? and minor defects in the foun- 
dation question should not be considered seriously ;*° 
so that the mere fact that all persons present are not 
named does not render the foundation ,insufficient, if 
it is otherwise clear that the attention of the wit- 
ness was called to the conversation in such fashion 
that it could with reasonable certainty be identi- 
So, likewise, where the impeachment is pred- 
icated upon the omission to make such a statement 
on a prior occasion, statutory requirements that the 


fied.#4 


peached by evidence of inconsistent 
statements he must be afforded an 
opportunity to explain, unless this is 
done no proper foundation is laid. 
Barsotti v. Imperatrice, 275 P. 892, 97 
Cal.App. 569. 


30. See cases infra this note. 


[a] In California such is said to be 
the purpose of Code Civ. Proc. § 2052. 
People v. Singh, 128 P. 420, 20 Cal. 
App. 146. 


{b] In Oregon L. § 864 has for its 
purpose the protection of the witness, 
so as to give him the opportunity of 
recalling the facts and correcting the 
statements, when immediately 
brought to his attention. State v. Pat- 
mick ~282 P> 233, 131. Or, 2109. 


831. See cases infra this note. 


fa] In Oregon the purpose of Bel- 
linger & C. Comp. St. § 853 has been so 


declared. State v. Gray, 74 P. 927, 
43 Or. 446. 
32. See cases infra this note, 


{a] In California substantial com- 
pliance with Code Civ. Proc. § 2052 is 
sufficient. People v. Singh, 
420, 20 Cal.App. 146. 


[b] In Oregon substantial compli- 
ance with the requirements of L. § 
864 is sufficient. State v. Patrick, 282 
Pe 233, a3l Or7e2093 .Oldenbungrv; 
Oregon Sugar Co., 65 P. 869, 39 Or. 
564. 


33. See cases infra this note. 


[a] In California a minor deficien- 
ey in compliance with the require- 
ments of Code Civ. Proc. § 2052 is not 
serious. People v. Singh, 128 P. 420, 
20 Cal.App. 146. 


{[b] In Idaho it is not material 
that the question is not exact as to 
time, place, and circumstance. State 
v. Brassfield, 232 P. 1, 40 Idaho 203. 


834. See cases infra this note. 


[a] In California even though 
Code Civ. Proc. § 2052 specifies that 
persons present be named, if some are 
named and it is otherwise clear that 
the witness can identify the conver- 
sation with reasonable certainty, the 
requirement is satisfied. People v. 
Singh, 128 P. 420, 20 Cal.App. 146. 


35.. See cases infra this note. 


[a] In New Mexico the, require- 
ment of Comp. St. (1929) § 45-605 
that the attention of the witness must 
be called to the time of the incon- 
sistent statements has been construed 


128 (P. 


to apply where the impeachment is 
predicated upon the omission to make 
a statement on aprior occasion. State 
v. Fletcher, 7 P.(2d) 936, 36 N.M. 47. 


36. See cases infra this note. 


[a] In New Mexico where the im- 
peachment is predicated upon the 
omission to make a statement at a 
prior occasion, the requirement of 
Comp. St. (1929) § 45-605 that the at- 
tention of the witness be called to the 
place applies. State v. Fletcher, 7 P. 
(2d) 936, 36 N.M. 47. 


37. See cases infra this note. 


[a] In New Mexico the require- 
ment of Comp. St. (1929) § 45-605 that 
the circumstances be called to the at- 
tention of the witness applies where 
the impeachment is based on an omis- 
sion to make the statement at a prior 
occasion. State v. Fletcher, 7 P.(2d) 
936, 36 N.M. 47. 


38. State v. Fletcher, supra. 

39. State v. Fletcher, supra. 

40. The Cleary Bros. No. 61, 61 F. 
(2d) 393. 

41. See supra § 1288. 

42. Lightfoot v. People, 16 Mich. 
507; Doud v. Donnelly, 12 N.Y.S. 396. 


[a] Bule applied where impeach- 
ing evidence consists of an affidavit. 
Doud v. Donnelly, 12 N.Y.S. 396. 


43. Lightfoot v. People, 16 Mich. 
507; Doud v. Donnelly, 12 N.Y.S. 396. 


[a] Rule applied where impeach- 
ing evidence consists of an affidavit. 
Doud v. Donnelly, 12 N.Y.S. 396. 


Bere Lightfoot v. People, 16 Mich. 


45. Chicago, M. & St. P. R. Co. v. 
ATteny, LIeS Ct: U29 As? WES sor, 34 
L.Ed. 747; Richards v. United States, 
175 EF. 911, 99 C.C.A. 401; Lemon v. U. 
S., 164 F. 9538, 90 C.C.A. 617; Floyd v. 
State, 2 So. 683, 82 Ala. 16; Gregory v. 
Cheatham, 36 Mo. 155; Myers v. Long 
Island R. Co., 10 N.Y.St. 430 [aff 20 N. 
ESD, 2 ieN at OSL: 


[a] Rule applied where impeach- 
ing evidence consists of: (1) Affi- 
davit. Richards v. United States, 175 
OMe ee TAC 401s 0c) selvetter 
Gregory v. Cheatham, 36 Mo. 155. 
(3) Report of receiver. Lemon y. 
enor ios Ios 7 ONC CWA sGIeT. 


46. Chicago, M..& St. P. R. Co. v. 
ACtERy it Siete: 129) 13,7 sy 50% 84 
L.Ed. 747; Lemon v. U. S., 164 F. 953, 
SOC. CrA 61%: Mloyd’ v. State, 2 )So, 
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ness of an adverse party is to be impeached by writ- 
ten evidence of inconsistent or contradictory state- 
ments, the memory of the witness must be so refresh- 
ed as to enable him to explain the statements.*° 
while it has been said that the rule*! that the atten- 
tion of such witness must be called to the time,*? 
place,#? and circumstances** does not apply where 
the impeaching evidence is in writing, the general 
rule is that when the impeaching evidence consists 
of extrajudicial statements in writing, the attention 
of the witness must be called to the time,*® place,*® 
person to whom,?*’ or in whose presence,*® the state- 
ments were made, the cireumstances,*® and the sub- 
stanee of the statements.°° 
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attention of the witness be called to such occasion, 
with particular specification of time,®> place,?® and 
cireumstances,** apply. The protection thus furnish- 
ed is primarily for the benefit of the witness,** not 


Where a wit- 


So, 


In some jurisdictions 


683, 82 Ala. 16; Gregory v. Cheatham, 
36 Mo. 155; Myers v. Long Island R.: 
Go.) 102 N.Y-St., 430) Paff 20 SNS ES 75, 
2 IN. Yeu6 dale 


_ [a] Rule applied where impeach- 
ing evidence consists of: (1) Letter. 
Gregory v. Cheatham, 36 Mo. 155. (2) 
Statement by receiver of assets and 
liabilities. Lemon vy. U. S., 164 F. 
953190) .C,. CLAS Oli: 


47. Floyd v. State, 2 So. 683, 82 
Ala. 16; Folmar y. State, 116 So. 110, 
22 Ala.App. 317 [cert den 116 So. 112, 
217 Ala. 410]; Gregory v. Cheatham, 
36 Mo. 155; Myers vy. Long Island R. 
Co., 10 _ N.Y.St. 430 [aff 20 N.EY 875, 
112 N.Y. 681]. 


[a] Other statement. — Attention 
of the witness must be called to the 
persons involved. Chicago, M. & St. 
Pe Ro COs Artery: i Ct alamo 
U.S. 507, 34 L.Ed. 747. 


_ [bj] Rule applied where impeach- 
ing’ evidence consists of a letter. 
Gregory v. Cheatham, 36 Mo. 155. 


{c] Sufficiency.—Where a witness 
for the defense admitted meeting a 
man in the road close to the place of 
the homicide, and shortly thereafter, 
but stated that he did not know 
whether it was a certain person or 
not, and denied making certain state- 
ments incriminating defendant, a 
proper foundation was laid for con- 
tradicting the witness by the person 
whom he met. State v. Stockman, 64 


Ree 595, 82 S.C. 388, 129 Am.S.R. 
[d] Question held insufficient.— 


Folmar v. State, 116 So. 110, 22 Ala. 
ator 317 [cert den 116 So. 112, 217 Ala. 


48. Myers v. Long Island R. Co., 10 
nee 430 [aff 20 N.E. 875, 112 NVY. 


49. Richards v. United States, 175 
He 9d t,) 99 CC AL A200: | Gresorny ave 
Cheatham, 36 Mo. 155. 


_ [a] Rule applied where impeach- 
ing. evidence consists of: (1) Affi- 
davit. Richards v. U. S., 175 FB. 911, 
99: (C:Cr Ay, 4 0168 462) duetter Gregory 
v. Cheatham, 36 Mo. 155. 


50. Richards v. U. S., 175 F. 911, 99 
C.C.A. 401; Floyd v. State, 2 So. 683, 
82 Ala. 16; State v. Cook, (Mo.) 44 S. 
W.(2d) 90; Omaha L. & TY Co. v. 
ouslas County, 86 N.W. 936, 62 

eb. 1. 


_ [a] Rule applied where impeach. 
ing evidence consists of: (1) Affidavit. 
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statutory provisions as to the mode of laying the 
foundation in the case of impeachment by oral testi- 
mony of inconsistent or contradictory statements 
have been deemed applicable to impeachment by 
proof of inconsistent written evidence, so that the 
circumstances of time,*! place,®? and parties pres- 
ent®* must be related to the witness. Likewise, when 
a witness of an adverse party is to be impeached by 
written evidence of judicial statements, the atten- 
tion of the witness must be called to the time, place 
and persons to whom, or in whose presence, the state- 
ments were made.®* Thus, in order to impeach such 
witness by written evidence of his testimony at a 
coroner’s inquest, the time must be specified.>> Stat- 
utes in some jurisdictions, requiring that the atten- 
tion of the witness must be called to the time,°® 
place,** and persons present,°*® have been construed 
applicable when the evidence consists of such tes- 
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timony. So, where the written impeaching evidence 
consists of testimony before a grand jury, the atten- 
tion of the witness must be called to the time,*® 
place,®° and the statement involved,®! and an oppor- 
tunity for explanation afforded the witness.%? 
Again, where the written evidence consists of tes- 
timony at a preliminary examination, the attention 
of the witness must be called to the time,** place,®* 
and persons involved;** and statutes requiring that 
the time,**® place,*7 persens to whom the statements 
were mate,®* and the cireumstances®® be specified 
have been held applicable. Where the impeaching 
evidence consists of testimony at a former trial, the 
inquiry must be defintte?® and certain,’* and the at- 
tention of tht witness called tosthe time,*? place,** 
and circumstances,’* and to the statement,*® and an 
opportunity afforded for explanation.7® In some ju- 


Richards v. U. S., 175 F. 911, 99 C.C.A. 
401. (2) Official appraisal of prop- 
erty. Omaha L. & T. Co. v. Douglas 
County, 86 N.W. 936, 62 Neb. 1. 


{[b] Witness’ identification of his 
signature on a writing is of itself an 
insufficient foundation for use of the 
writing for impeachment where his 
attention was not called to the con- 
tents, nor was he asked if he execut- 
ed it, nor whether he had read it: or 
had heard it read, or been informed of 
its contents before signing. Warren 
v. Giudici, (Mo.App.) 9 S.W.(2d) 541. 


{c] Introduction in evidence.—A 
witness cannot be asked on cross-ex- 
amination whether he has not made 
certain statements in writing, or be 
cross-examined as to any supposed 
discrepancies between his testimony 
and the writing, unless the writing 
has been introduced in evidence. Vil- 
lineuve v. Manchester St. R. Co., 60 
A. 748, 73 N.H. 250. 


51. See statutory provisions; 
cases infra this note. ; 


[a] In California the requirement 
of Code Civ. Proc. § 2052, that before 
a witness may be impeached by proof 
of inconsistent statements the time 
must be stated to the witness, ap- 
plies to impeachment by proof of in- 
consistent written statements, so that 
such circumstance must be stated be- 
fore the written statement is shown 
to the witness. People v. Orosco, 239 
P. 82, 73 Cal.App. 580. 


[b] In Hentucky the time required 
to be stated by Civ. Code Pract. § 598 
should be fixed as accurately as the 
examiner can reasonably do it. Blan- 
ton v. Commonwealth, 276 S.W. 507, 
210 Ky. 542; Higgins v. Common- 
wealth, 134 S.W. 1135, 142 Ky. 647. 


[c] Im Oregon, in view of Code § 
831, the time must be called to the at- 
tention of the witness. Sheppard v. 
Yocum, 10 Or. 402. 


52. See statutory provisions; 
cases infra this note. 


[a] In California the requirement 
of Code Civ. Proc. § 2052, that before 
a witness may be impeached by proof 
of inconsistent statements the circum- 
stance of place must be told him, ap- 
plies to impeachment by proof of in- 
consistent written statements, so 
that, before such statements may be 
shown to him, such circumstance 
must be related to him. People v. 
Orosco, 239 P. 82, 73 Cal.App. 580. 


{[b] In Kentucky the place re- 
quired to be stated by Civ. Code Pract. 


and 


and 


the examiner can reasonably do it. 
Blanton v. Commonwealth, 276 S.W. 
507, 210 Ky. 542; Higgins v. Common- 
wealth, 134 S.W. 1135, 142 Ky. 647. 


[ce] In Oregon, in view of Code § 
831, the place must be called to the 
attention of the witness. Sheppard v. 
Yocum, 10 Or. 402. 


53. See statutory provisions; 
cases infra this note. 


[a] In California, before a wit- 
ness may be impeached by proof of 
inconsistent written statements by 
being shown such statements, the re- 
quirement of Code Civ. Proc. § 2052, 
that in order to impeach a witness by 
proof of inconsistent statements the 
witness must be told the persons 
present, must be complied with. Peo- 
ple v. Orosco, 239 P. 82, 73 Cal.App. 
580. 


[b] In Kentucky, in view of Civ. 
Code Pract. § 598, the persons present 
should be named as correctly as rea- 
sonably possible. Blanton v. Com- 
monweath, 276 S.W. 507, 210 Ky. 542; 
Higgins v. Commonwealth, 134 S.W. 
1135, 142 Ky. 647. 


[c] In Oregon, in view of Code § 
831, the persons involved must be 


and 


specitiod, Sheppard v. Yocum, 10 Or. 
54. See cases infra notes 55-81. 
55. Byram v. People, 113 P. 528, 49 
Colo. 588. 
56. See case infra this note. 
[a] In California the provision of 


Code Civ. Proc. § 2052 that the time 
be specified applies where the im- 
peaching evidence consists of testi- 
mony at a coroner’s inquest. People 
v. Devine, 44 Cal. 462. 


57. See case infra this note. 


[a] In California, in order to im- 
peach the witness by the testimony at 
a coroner’s inquest, under Code Civ. 
Proc. § 2052, the attention of the wit- 
ness must be called to the place. Peo- 
ple v. Devine, 44 Cal. 462. 


58. See case infra this note. 


{a] In California, where the wit- 
ness is impeached by testimony at a 
coroner’s inquest, in view of Code 
Civ. Proc. § 2052, the persons present 
must have been specified. People v. 
Devine, 44 Cal. 452. 


59. Krause v. State, 129 N.W. 1020, 
88 Neb. 473, Ann.Cas.1912B 736. 


60. Krause v. State, supra. 
61. State v. Phillips, 92 N.W. 876, 


§ 598 should be fixed as accurately as ]118 Iowa 660. 


[a] Precise statement need not be 
specified. Krause v. State, 129 N.W. 
1020, 88 Neb. 473, Ann.Cas.1912B 736. 


62. State v. Phillips,.92 N.W. 876, 
118 Iowa 660. 


63. State v. Collins, 32 Iowa 36. 
64. State v. Collins, supra. 

65. State v. Collins, supra. 

66. See case infra this note. 

[a] In Louisiana the requirement 


of Code Cr. Proc. art 493, that to im- 
peach a witness of an adverse party 
the attention of the witness must be 
called to the time of the impeaching 
statement, applies where such state- 
ment was made at a preliminary ex- 
eur: State w Chandler, 150 So. 


67. See case infra this note. 


[a] In GDouisiana, under Code Cr. 
Proc. art 493, where the impeaching 
evidence consists of testimony at a 
preliminary examination, the place 
must be specified. State v. Chandler, 
150 So. 386. 


68. See case infra this note. 


[a] In Louisiana the requirement 
of Code Cr. Proc. art 493, that to im- 
peach a witness of an adverse party 
his attention must be called to the 
persons to whom the statements were 
made, applies wheré the impeaching 
evidence consists of testimony at a 
preliminary examination. State v. 
Chandler, 150 So. 386. 


69. See case infra this note. 


[a] In Louisiana, in view of Code 
Cr. Proce. art 493, the circumstances 
of testimony at a preliminary exam- 
ination must be specified. State v. 
Chandler, 150 So. 386. 


70. Gilchrist v. State, 95 So. 197, 19 
Ala.App. 16 [cert den 95 So. 200, 208 
Ala. 690]. 


71. Gilchrist v. State, supra. 


72. Summers v. Commonwealth, 33 
S.W.(2d) 594, 236 Ky. 499; Bartlett 
i Recep re See 49 N.W. 360, 32 Neb. 


73. Summers v. Commonwealth, 33 
S.W.(2d) 594, 236 Ky. 499; Bartlett 
Ve TS Re N.W. 860, 32 Neb. 

74 In re Young Chow Yee, 4 Ha- 
wali Fed. 238. 

75. Cody v. State, 214 P. 201, 23 
OK Cri286; 


76. In re Young Chow Yee, 4 Ha- 
wail Fed. 238; Bartlett v. Cheese- 
brough, 49 N.W. 360, 32 Neb. 339; Peo- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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risdictions statutes requiring that the time,*” place,7§ 
and persons present*® be stated have been deemed 
Where the impeaching evidence consists 
of a deposition, the attention of the witness must be 
called to the place where it was made,*° and to the 


applicable. 


writing itself.8! 
[§ 1291] bb. Party as Witness. 


with, or contradictory 
ralsus being 


admissible as admissions,°®° where 


are introduced to contradict the testimony of the ae- 


ple v. Diaz, 22 Porto Rico 177; Adams 
v. Ristine, 122 S.B. 126, 188 Va. 273, 31 
A.L.R. 1413. 


_77. See case infra this note. 


{a] In Porto Rico the requirement 
of Code Cr. Proc. § 245 applies. Peo- 
ple v. Diaz, 5 Porto Rico 197. 


78. See case infra this note. 


fa] In Porto Rico the requirement 
of Code Cr. Proc. § 245 applies. Peo- 
ple v. Diaz, 5 Porto Rico 197. 


79. See case infra this note. 

[a]. In Porto Bico the requirement 
of Code Cr. Proc. .§ 245 applies. Peo- 
ple v. Diaz, 5 Porto Rico 197. 

oe Williams vy. Rawlins, 33 Ga. 

81. Blois v. Midland R. Co., 39 N. 

S. 242. 


[a] Contents cannot be explained 
until the writing has been received in 
evidence. Romertze v. East River 
Nat. Bank, 49 N.Y. 577 [rev 32 N.Y. 
Super. 82]. 


82. See Evidence §§ 324-327. 


83. Dunafon v. Barber, 92 N.W. 
198, 3 Neb. (Unoff.) 613; Blossom v. 
Barrett,.37 N.Y. 434, 97 Am.D. 747, 5 
Transcr.A. 36; Conselyea v. Van Dorn, 
114 N.Y.S. 61, 129 App.Div. 520; Keat- 
ing v. U. S. Light, etc., Co., 125 N.Y.S. 
512. 


‘84. Dunafon v. Barber, 92 N.W. 
198, 3 Neb. (Unoff.) 613; Blossom v. 
Barrett, 37 N.Y. 434, 97% Am.D. 747, 5 
Transcr.A. 36; Conselyea v. Van Dorn, 
114 N.Y.S. 61, 129 App.Div. 520; Keat- 
ae U.S. Light, éte., \Co:, 125 NiY2S: 
5 


85. Dunafon v. Barber, 
198, 3 Neb. (Unoff.) 613. 

g6. See Criminal Law § 1253. 

S7., Ga—Klus v. State, 77 Ga. 134; 
State v. Freeman, 20 S.B. 974, 43 SCs 
105. 


88. King v. State, 77 Ga. 734; State 
v. Freeman, 20 S.E. 974, 43 S.C. 105. 


92 N.W. 


g9. State v. Freeman, supra. 

90. See supra § 1277. 

91. Colo.—Lowenstein v. Alexan- 
der, 69 P. 270, 18 Colo.App. 22. 


D.C.—Mostyn v. U. S., 
22, 64 F.(2d) 145. 


Ind.—Lawler v. McPheeters, 73 Ind. 
577; Pape v. Lathrop, 46 N.B. 154, 18 
Ind.App. 633. 


Iowa.—Browning v. Gosnell, 59 N. 
W. 340, 91 Iowa peou Conway v. Nicol, 
34 Iowa 533. 


Kan.—Kelsey v. Layne, 28 Kon, 218, 


62 App.D.C. 


Where a party to 
a civil action is to be impeached by evidence of ex- 
trajudicial declarations or admissions inconsistent 
of, his testimony, such decla- 
admissible against him as independent 
evidence, §? there is no necessity to call his attention 
to the time when,®* place where,§+ or persons to 
whom,*® such statements were made. 
missions voluntarily made by a defendant in a erimi- 
nal prosecution on the preliminary examination being 


WITNESSES 


when,** 


10, Cody Tite 


cused, such party need not be notified of the time 
place where,** and person to whom,*® such 
admissions were made. However, in order to lay the 
required®® foundation where it is sought to bring 
statements of a party inconsistent with or contradic- 


tory to his testimony into the case for the sole pur- 


e324 


statements.?® 


Likewise, ad- 
such statements 


42 Am.R. 158. 


Mo.—Krup v. Corley, 69 S.W. 609, 
95 Mo.App. 640. 


[a] Presentation in court of writ- 
ing is sufficient notice of the time. 
Mostyn v. U. S., 62 App.D.C, 22, 64 F. 
(2d) 145. 


[b] Questions held sufficiently 
specific.—Service Oil Co. v. Creeden, 
277 P. 874, 99 Cal.App. 13; Lowenstein 
v. Alexander, 69/P: i 18 Colo.App. 
22; Kelsey v. Layne, 28 Kan. 218, 42 
Am.R. 158; Ashton v. Ashton, 79 N. 
W. 1001, 11 S.D. 610 [rev on other 
grounds 85 N.W. 599, 14 S.D. 350]. 


[ce] Questions hel insufficiently 
specific—Pape v. Lathrop, 46 N.E. 
154, 18 Ind.App. 633; Krup v. Corley, 
69 S.W. 609, 95 Mo.App. 640. 


[d] In California the requirement 
of Code Civ. Proc. § 2052 that the. time 
of the statements be specified applies 
to the impeachment of a party as a 
witness. Norris v. Crandall, 65 P. 
568, 1383 Cal. xix; People v. Pete, 55 
1S el eines ey (Oct ex), 


92. D.C.—Mostyn v. U. S., 
D.C. 22, 64 F.(2d) 145. 


Ind.-—_Lawler v. McPheeters, 73 Ind. 
577; Pape v. Lathrop, 46 N.H. 154, 18 
Ind.App. 633. 


Iowa.—Browning v. Gosnell, 59 N. 
W. 340, 91 Iowa 448; Conway v. Nicol, 
34 Iowa 533. 


Kan.—Kelsey v. Layne, 28 Kan. 218, 
42 Am.R. 158. 


* Mo.—-Krup v. Corley, 69 S.W. 609, 
95 Mo.App. 640; State v. Baldwin, 56 
Mo.App. 423. 


_ [a] Presentation in court of writ- 
ing is sufficient notice of the place. 
Mostyn v. U. S., 62 App.D.C. 22, 64 F. 
(2d) 145. 


[b] Questions held sufficiently spe- 
cific.—Service Oil Co. v. Creeden, 277 
Pie 074;. 996 CalcApp. 2135) wiselseyi wwe 
Layne, 28 Kan. 218, 42 Am.R, 158; 
Ashton v. Ashton, 79 N.W. 1001, 11 S. 
D. 610 [rev on other grounds 85 N.W. 
599, 14 .S.D. 350]. 


[ce] Questions held insufficiently 
specific_—Pape v. Lathrop, 46 N.H. 
154, 18 Ind.App. 633; Krup v. Corley, 
69 S.W. 609, 95 Mo. App. 640; State v. 
Baldwin, 56 Mo.App. 423. 


[d] In California in order to im- 
peach a party in a civil action, in view 
of Code Civ. Proc. § 2052, the place of 
the impeaching statements must be 
specified. Norris v. Crandall, 65 P. 
4568, 133 pe xix; People v. Pete, 55 
P. $93, 123 Gal. 373. 


93. Lowenstein v. Alexander, 69 P. 
270, 18 Colo.App. 22; Lawler v. Mc- 
Pheeters, 78 Ind. 577; Pape vy. La- 


62 App. 


pose of impeachment, the attention of the party must 
be called to the time,®! place,®? person involved in 
the supposed contradiction,®* and the cireumstanc- 
In such instance it is sufficient if the attention 
of the party has been ealled to the substance of the 


_ [§ 1292] cc. Party’s Own Witness. In jurisdictions 
in which it is permissible to impeach one’s own wit- 
ness,°® in order to accomplish such impeachment by 
oral testimony of inconsistent or contradictory state- 
ments, the witness first must be informed of the time 
when,®* place where,®* and persons before whom®? 


throp, 46 N.E. 154, 18 Ind.App. 633; 
Browning v. Gosnell, 59 N.W. 340, 91 
lowa 448; Conway v. Nicol, 34 Iowa 
533; Kelsey v. Layne, 28 Kan. 218, 42 


Am.R. 158. 


[a] Questions held 
Specific.—Pape v. Lathrop, 
154, 18 Ind.App. 633. 


[b] Questions held sufficiently spe- 
cific.—Service Oil Co. v. Creeden, 277 
P. 874, 99 Cal.App. 13; Lowenstein v. 
Alexander, 69 P. 270, 18 Colo.App. 22; 
ee v. Layne, 28 Kan. 218, 42 Am. 


[c] In California, (1) in view of 
Code Civ. Proc. § 2052, the persons 
present must be specified. Norris v. 
Crandall, 65 P. 568, 133 Cal. xix; Peo- 
ple! vv. Pete, 55 8993; 123 (Cal, a373e 
Clark v. Dalziel, 84 P. 429, 3 Cal. App. 
121, (2) Question held insufficient. 
Norris v. Crandall, supra; Clark v. 
Dalziel, supra. 


94. Mostyn v. U.S., 62 App.D.C. 22, 
64 F.(2d) 145. 


[a] Presentation in court of writ- 
ing is sufficient notice of the circum- 
stances. Mostyn v. U.S., 62 App.D.C. 
22, 64 F.(2d) 145. 


[b] In California (1) in view of 
Code Civ. Proc. § 2052, the circum- 
stances of the statement must be 
specified. Clark v. Dalziel, 84 P. 429, 
3 Cal.App. 121. (2) Question held in- 
sufficient. Clark v. Dalziel, supra. 


insufficiently 
46 N.E. 


95. Brown v. Calumet River R. Co., 
18 N.E. 283, 125 Ill. 600. 


[a] Indefinite question.—That the 
question asked defendant on cross- 
examination, as to an alleged incon- 
sistent statement, was indefinite as 
to time, does not render inadmissible 
testimony that he made such state- 


ment. State v. Le Duc, 300 P. 919, 89 
Mont. 545. 
[b] Question held sufficient.—Ash- 


ton v.:Ashton, 79 N.W. 1001, 11 S.D. 
610 [rev on other grounds 85 N.W. 
599, 14 S.D. 350]. 


96. See supra §§ 1224-1236. 


97. Judy v. Johnson, 16 Ind. 371; 
Diffenderter iv. Scott, 327 NB oSaeaib 
Ind.App. 243; Com. v. Thyng, 134 
Mass. 191; Ryerson Vv. Abington, 102 
Mass. 526; Dunlap v. Richardson, 63 
Miss. 447; Gordon yv. Funkhouser, 42 
Sebc607, 100 Va. 675. 


98. Judy v. Johnson, 16 Ind. 371; 
Diffenderfer v. Scott, 32 N.E: 87, 5 
Ind.App. 243; Com. v. Thyng, 134 
Mass. 191; Ryerson v. Abington, 102 
Mass. 526; Dunlap v. Richardson, 63 
Miss. 447; Gordon v. Funkhouser, 42 
S.E. 677, 100 Va. 675. 


99, Judy v. Johnson, 16 Ind. 371; 
Com. v. Thyng, 134 Mass. 192; Ryer- 
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such alleged inconsistent statements were made, and 
the circumstances,! in order that he may have the op- 
portunity of intelligently admitting or denying such 


statements? or of explaining them. 


jurisdictions statutes provide that so to impeach 
a party’s own witness the witness must be informed 
of the time,‘ place,® and persons present® when and 
before whom such alleged inconsistent statements are 
claimed to have been made, and the circumstances of 
the supposed statements,’ in order to afford an op- 


portunity for explanation.® 


[§ 1293] (b) Absent Witness. 


son v. Abington, 102 Mass. 526; Dun- 
lap v. Richardson, 63 Miss. 447; Gor- 
don v. Funkhouser, 42 S.E. 677, 100 
Va. 675. 


1. Williams v. Dickenson, 9 So. 847, 
28 Fla. 90. 


2. Diffenderfer v. Scott, 32 N.E. 87, 
5 Ind.App. 243. 


aaa Dunlap v. Richardson, 63 Miss. 


4. See cases infra this note. 


[a] In Arkansas, where a party’s 
own witness is impeached by proof of 
inconsistent statements, as provided 
by Crawford & M. Dig. § 4186, the wit- 
ness must be informed of the time of 
the alleged inconsistent statements. 
Wildrick v. Raney, 282 S.W. 17, 170 
Ark. 1194. 


[b] Im California, in view of Code 
Civ. Proc. § 2049, in part providing 
that § 2052 applies to proof of incon- 
sistent statements by a party’s own 
witness, the requirement of the lat- 
ter section that before a witness may 
be so impeached he must be informed 
of the time of such statements ap- 
plies in the case of impeachment of a 
party’s own witness by proof of in- 
consistent statements. People v. 
Reynolds, 192 P. 343, 48 Cal.App. 688; 
Zipperien v. Southern Pac. Co., 93 P. 
1049, 7 Cal.App. 206. 


[ec] In Florida the requirement of 
McClellan Dig. p 518 § 26, that before 
a party may prove his own witness 
has made inconsistent statements the 
particular occasion must be brought 
to his attention, is merely declaratory 
of the common-law rule. Montgom- 
ery v. Knox, 3 So. 211, 23 Fla. 595. 


{d] In Georgia, (1) where a par- 
ty’s own witness is to be impeached 
by oral testimony, under the code his 
attention must be called to the time. 
Luke v. Cannon, 62 S.E. 110, 4 Ga. 
App. 538. (2) Question held insuffi- 
cient. Luke v. Cannon, supra. 


= [e] In Idaho the requirement of C. 
S. § 8039 that the time must be speci- 
fied must be complied with when a 
party is impeaching his own witness. 
Bodenhamer v. Pacific Fruit & Prod- 
uce Co., 295 P. 243, 50 Idaho 248. 


5. See cases infra this note. 


fa] In Arkansas, where a party’s 
own witness is being impeached by 
proof of inconsistent statements, as 
provided by Crawford & M. Dig. § 
4186, the witness must be informed of 
the place of the alleged inconsistent 


statements. Wildrick v. Raney, 282 
SSW. 1,01 U0 Ark. 1194, 
[b] In California the requirement 


of Code Civ. Proc. § 2052 that before 
a witness may be impeached by proof 
of inconsistent statements he must be 


Where the wit- 
ness to be impeached is absent and his testimony has 
been given in the form of a deposition, in order to im- 


WITNESSES 


Indeed, in some 
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peach such deposition by oral testimony of inconsist- 
ent or contradictory statements, the attention of the 
witness must have been called to the time when,® 
place where,!° and person to whom?! the statements 
were made, and the cireumstanees.1?, So where a par- 
ty, in order to avoid a continuance, has entered into 
an agreement as to what the absent witness would tes- 
tify to if present, oral testimony of inconsistent or 
contradictory statements cannot be introduced until 
there is warning of the time,* place,’* and cireum- 


stances,!® and an opportunity has been given the 


witness to explain.!® 
witness at a former trial or hearing is to be impeach- 
ed by oral testimony of inconsistent or contradictory 


statements, the 


informed of the place where such 
statements were made applies to such 
impeachment of a party’s own wit- 
ness, in view of § 2049, providing in 
part that § 2052 applies to such im+ 
peachment of a party’s own witness. 
People v. Reynolds, 192 P. 343, 48 
Cal.App. 688; Zipperlen v. Southern 
Pac. Co., 93 P. 1049, 7 Cal.App.. 206. 


[c] In Georgia (1) where a party’s 
own witness is to be impeached by 
oral testimony, under the Code his 
attention maust be called to the place 
Where the statements were made. 
Luke v. Cannon, 62 S.E. 110, 4 Ga.App. 
538. (2) Question held insufficient, 
Luke v. Cannon, supra. 


[d] InIdaho under C.S. § 8039, the 
statutory method of impeaching wit- 
ness by inconsistent statements by 
specifying the place must be followed. 
Bodenhamer v. Pacific Fruit & Prod- 
uce Co., 295 P. 243, 50 Idaho 248. 


6. See cases infra this note. 


{a] In California, in order to im- 
peach a party’s own witness, such 
witness must be informed of the per- 
sons present before whom the alleged 
inconsistent statements are claimed 
to have been made, as required by 
Code Civ. Proc. § 2052, since such sec- 
tion is made applicable to the party’s 
own witness by § 2049. People v. 
Reynolds, 192 P. 348, 48 Cal.App. 688; 
Zipperlen v. Southern Pac. Co., 93 P. 
1049, 7 Cal.App. 206. 


{[b] In Idaho when a party im- 
peaches his own witness, the require- 
ment of C. S. § 8039 that the persons 
present must be specified must be 
complied with. Bodenhamer v. Pa- 
cific Fruit & Produce Co:, 295 P. 243, 
50 Idaho 248. 


7. See cases infra this note. 


[a] In Florida, the requirement of 
McClellan Dig. p 518 § 26, that before 
a party may prove his own witness 
has made inconsistent statements the 
circumstances must be brought to the 
attention of the witness, is merely 
declaratory of the common-law rule. 
ray eae ae v. Knox, 3 So. 211, 23 Fla. 


[b] In Georgia (1) where a par- 
ty’s own witness is to be impeached 
by oral testimony, under the Code his 
attention must be called to the cir- 
cumstances. Luke v. Cannon, 62 S.B. 
110, 4 Ga.App. 538. (2) Question held 
insufficient. Luke v. Cannon, supra. 


[ec] In Massachusetts under St. 
(1869) ec 425, a party may contradict 
his own witness only if he has called 
the attention of the witness to the cir- 
cumstances of the supposed state- 
pate. Newell v. Homer, 120 Mass. 
20%. 


8. See cases infra this note. 


So where the testimony of the 


time,!’ place,1® person to whom 


[a] In California, under Code Civ. 
Proc. § 2049, authorizing a party to 
impeach his own witness by incon- 
sistent statements, the impeachment 
cannot be made, unless he be given 
an opportunity to explain them. Peo- 
PS v. Reynolds, 192 P. 343, 48 Cal.App. 
688. 


an! Ala.—Moore v. Jones, 13 Ala. 


Ga.—Wright vy. Hicks, 15 
60 Am.D. 687. 

Ill.— Hoyt v. Chicago City Ry. Co., 
166 Ill.App. 361. 

La.—State v. Wiggins, 23 So. 334, 50 
La.Ann. 330. 


N.Y.—Valton v. National Fund L. 
Assur. Co., 20 N.Y. 32; Pendleton v. 
qunere Stone Dressing Co., 19 N.Y. 


Ga. 160, 


[a] Precise date (1) need not be 
given (Pendleton xv. Empire Stone 
Dressing Co., 19 N.Y. 13), (2) sinee 
that must often be difficult to ascer- 
tain, and if ascertained would not be 
likely, of itself, to recall the circum- 
stances to the witness (Pendleton v-. 
Empire Stone Dressing Co., supra). 


10. Wright v. Hicks, 15 Ga. 160, 60 
Am.D. 687; Hoyt v. Chicago City Ry- 
Co., 166 Ill.App. 361; State v. Wig- 
gins, 23 So. 334, 50 La.Ann. 330; Val- 
ton v. National Fund L. Assur. Co., 20 
N.Y. 32; Pendleton v. Empire Stone 
Dressing Co., 19 N.Y. 13. 


ll. Wright v. Hicks, 15 Ga. 160, 60 
Am.D. 687; Hoyt v. Chicago City Ry. 
Co., 166 Ill.App. 361; State v. Wig- 
gins, 23 So. 334, 50 La.Ann. 330. 


12. Siate v. Wiggins, 23 So. 334, 50 
La.Ann. 330; Valton v. National Fund 
I. ASsurt= Co. -20 INGY. 882% 


13. Chicago, ete., R. Co. v. Lam- 
mert, 19 U11.App. 135; Williamson v. 
Peel, 29 Iowa 458; State v. Guy, 31 
So. 1012, 107 La. 573; Dayton v. The 
Wyoming National Bank, 1 Wyo. 263. 


14. Chicago, etc., R. Co. v. Lam- 
mert, 19 Ill.App. 135; Williamson v. 
Peel, 29 Iowa 458; State v. Guy, 31 
So. 1012, 107 La. 5738; Dayton v. The 
Wyoming National Bank, 1 Wyo. 263. 


15. State v. Guy, 31 So. 1012, 107 
La. 573; Dayton y. The Wyoming Na- 
tional Bank, 1 Wyo. 263. 


16. Chicago, ete., R. Co. v. Lam- 
mert, 19 Ill. App. 135; State v. Guy, 31 
So. 1012, 107 La. $73. 


17. Pruitt v. State, 9 So. 406, 92 
Ala. 41; Griffith v. State, 37 Ark. 324; 


State v. Johnson, 35 La.Ann. 871; 
‘Lerum v. Geving, 105 N.W. 967, 97 
Minn. 269. 


18. Pruitt v. State, 9 So. 406, 92 
‘Ala. 41; Griffith v. State, 37 Ark. 324; 
State v. Johnson, 35 La.Ann. 871; Le- 
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-§§ 1293-1296] 


made,'® and cireumstances?° must be given, and when 
the impeaching evidence consists of an affidavit, it 
is also essential that the time,”! place,?? and persons 
to whom made?* be stated. Likewise, where the dep- 
osition of an absent witness is to be impeached by 
evidence of another deposition, the time when,?* 
place where,?® and person to whom?® the statement 
was made must be specified. 


[§ 1294] (8) Time for Laying Foundation. No 
foundation for impeachment of a witness by proof of 
inconsistent statements can be laid before the wit- 
ness has testified.27 The proper time is upon eross- 
examination of the witness; and a party may not call 
a witness supposed to be adverse in anticipation of 
his being called by the other side, and undertake to 
lay the foundation for his impeachment at that 
time.28 It is too late, after all but one of the argu- 
ments to the jury have been made, to lay the foun- 
dation for the contradiction of a witness.?® A pred- 
icate laid before the court in the absence of the jury 
is insufficient.°° 


[§ 1295] (4) Recalling Witness To Lay Founda- 


WITNESSES 
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tion.?1 The court may allow a witness to be recalled 
for the purpose of laying a foundation to impeach 
him by proof of contradictory statements,” the mat- 
ter resting in the sound discretion of the court. aba 
some jurisdictions statutes expressly provide that a 
witness may be recalled to lay a foundation to im- 
peach him by proof of contradictory statements.** 


[§ 1296] (5) Curing Failure To Lay Foundation. 
The irregularity of admitting impeaching evidence 
without the laying of a foundation is cured where the 
impeached witness is afterward put upon the stand in 
rebuttal to state his version of the conversation or 
statement imputed to him by the impeaching evi- 
dence.*®> This rule applies in the case of a party as 
a witness;*® and it has been held that the mere fact 
that there was an opportunity to recall the impeached 
witness and allow him to explain the apparent contra- 
diction is sufficient to prevent a new trial solely be- 
cause no foundation was laid for the impeaching evi- 
dence,*?7 although it has also been held that it is not 
sufficient that the witness was in court and could be 
called upon to explain the alleged contradiction.** 


rum v. Geving, 105 N.W. 967, 97 Minn. 
269. 


19. Lerum v. Geving, 105 N.W. 967, 
97 Minn. 269; State v. Stockman, 64 
S.E. 595, 82 S.C. 388, 129 Am.S.R. 888. 


[a] Fact that witness does not 
know name of the person to whom the 
statement was made does not render 
evidence thereof incompetent if the 
court is satisfied that he was _ suffi- 
ciently advised as to the identity of 
the conversation with another to give 
him a fair opportunity to recollect so 
as to deny or explain. State v. Stock- 
man, 64 §.E. 595, 82 S.C. 388, 129 Am. 
S.R. 888. 


" 20. State v. Johnson, 35 La.Ann. 
7d 
21. Baker v. Sands, (Tex.Civ.App.) 


140 S.W. 520. 
22. Baker v. Sands, supra. 
23. Baker v. Sands, supra. 


24. Eppert v. Hall, 31 N.E. 74, 32 
N.E. 713, 133 Ind. 417; Samuels v. 
Griffith, 13 Iowa 103; Joy v. Liver- 
pool, ete., Ins. Co., 74 S.W. 822, 32 
Tex.Civ.App. 433. 


25. Eppert v. Hall, 31 N.E. 74, 32 
ING Bre vlo,) os, nG, 4173) Samuels: .v. 
Griffith, 13 Iowa 103; Joy v. Liver- 
pool, ete., Ins. Co., 74 S.W. 822, 32 Tex. 
Civ.App. 433. 


26. Samuels v. Griffith, 13 Iowa 
103; Joy v. Liverpool, etc., Ins. Co., 
74 S.W. 822, 32 Tex.Civ.App. 433 


27. Goodwin v. State, 56 So. 29, 1 
Ala.App. 136. 


28. Roush vy. Wensel, 15 Ohio Cir. 
Co wson Loste.S sORIG “Cir. Dec.., 141 
(where it was said: ‘He might not be 
produced as a witness upon the part 
of the defendants in the case at all; 
then, of what use or consequence 
would it be to call him and ask him 
certain questions, and then undertake 
by other witnesses to impeach him? 
It would be like setting up a man of 
straw and knocking him down again, 
and would be making no progress in 
the case at all’). 


29. Delaney v. Com., 35 S.W. 1037, 
18 Ky.L. 212. 


30. Hirschberg v. State, 35 S.W. 
(2a) 430, 117 Tex.Cr. 504. 


31. Recalling witness: 
Generally see supra §§ 773-776. 


For: 
Cross-examination see supra § 786. 
Purpose of impeachment see supra 


§ 1030 


Recross-examination see supra § 
868. 


32. Cal—People v. Glover, 74 P. 
745, 141 Cal. 233. See People v. Chin 
Hane, 41 P. 697, 108 Cal.,.597. (where 
the court stated that the witness 
should be recalled before proof of in- 
consistent statements: may be intro- 
duced). 


La.—State v. Brown, 35 So. 818, 111 
La. 696. 


Mich.—Peo. v. Harper, 108 N.W. 689, 
145 Mich. 402. 


Mont.—State v. Hurst, 59 P. 911, 23 
Mont. 484. 


Tex.—J. M. Guffey Petroleum Co. v. 
Hamill, 94 S.W. 458, 42 Tex.Civ.App. 
196. See Robinson y. Stuart, 11 S.W. 
275, 73 Tex. 267 (dictum). 


Que.—Aylmer, Sequin v. Rochou, 11 
Montr.Leg.N. 386. 


[a] Rule applied.—(1) Where the 
court, on refusing to allow a witness 
for’ defendant to testify as to any 
statement made by a witness for the 
state, offered to allow defendant to re- 
call the state’s witness and lay the 
proper foundation, such offer gave to 
defendant all he was entitled to. Peo- 
ple v. Glover, 74 P. 745, 141 Cal. 233. 
(2) Where, in a criminal trial, de- 
fendant endeavored to get the benefit 
of an alleged qualifying statement 
made by one of the witnesses for the 
people identifying defendant as the 
guilty party, and an objection that the 
proper foundation had not been laid 
was sustained, and when the witness 
was, on the suggestion of the court, 
recalled to lay a foundation, an objec- 
tion thereto on the ground that the 
whole matter had been previously 
traversed was sustained, “one or the 
other ruling was prejudicial error.” 
People v. Fivder 108 N.W. 689, 145 
Mich. 402 


33. Marshall v. Carr, 
275 Pa. 86. 


[a] Whether or not this shall be 
allowed is discretionary with the trial 
court. State v. Marler, 2 Ala. 43, 36 
Am.D. 398 (where the appellate court 
declined ‘to review the action of the 


118 A. 621, 


trial court in refusing to permit the 
witness to be recalled). 


34. See statutory provisions; and 
cases infra this note. 
fa] In Georgia, in view of Pen. 


Code (1910) § 1052, providing that a 
witness may be recalled in order to 
lay the required foundation for im- 
peachment by proof of contradictory 
statements, a witness in a criminal 
case may be so recalled at any time. 
Allen vy. City of Carrollton, 81 S.E. 
252, 14 Ga.App. 408. 


pace Ill.—Reid v. Foster, 37 Ill.App. 
0; 


Iowa.—Easterly v. Eppelsheimer, 34 
N.W. 846, 73 Iowa 260. See Johnson 
v4 Chicago, etc.,. R. Co., 12) NawWe 3295 
58 Iowa 348 (recognizing rule). 


Md.—Lewis v. Tapman, 45 A. 459, 
90 Md. 294, 47 L.R.A. 385. 


N.Y.—People v. Weldon, 19 N.E. 279, 
111 N.Y. 569; Wilcox v. Howell, 44 
N.Y. 398 [aff 44 Barb. 396]; Tooker v. 
Gormer, 2 Hilt. 71. Contra Sprague v. 
Cadwell, 12 Barb. 516, 519 (where it 
was said: “It would not, or at least 
might not in all cases, reinstate the 
witness to the same standing with the 
jury, as he would have, in case he is 
permitted to make the explanation 
before being contradicted. An expla- 
nation made afterwards, might be said 
to be forced from the witness, which, 
otherwise would appear to be frank 
and ingenuous. It is impossible to 
say what impression the contradiction 
may have made upon the minds of the 
jury, before the opportunity for ex- 
planation arrives; and when an unfa- 
vorable impression has thus been 
made, and allowed to remain until the 
case gets again into the hands of the 

party who introduced the witness, it 
may not easily be then entirely ‘ef- 
faced, however ample the explanation 
may be’ ys 


Tex.—Hartsfield v. State, (Cr.) 29 
SAWee vce: : ) 


See also Appeal & Error § 2942 text 
and note 20. 


oh Rose v. Otis, 31 P. 4938, 18 Colo. 
ods 


37. Newell v. Taylor, 54 S.E. 212, 
Ue Sots Grrsts 


Serer ae a v. Hobby, 64 Barb. (N. 
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[§ 1297] (6) Warning Witness of Intention To 


Contradict. It is necessary that 


warned by cross-examination of the intention to im- 
peach him by proof of inconsistent statements®® ex- 
cept as it may be proper to prove statements or dec- 
larations of a party or person accused as to matters 
in issue;*° but in laying the foundation for impeach- 
ing a witness by proof of contradictory statements, it 
is not necessary to warn him of the purpose to con- 
tradict him if he denies having made such state- 


ments.41-2%2 


[§ 1298] 7. Answers of Witness Sought To Be Im- 


peached*—a. Effect of Admission. 


39. Lord v. Horsey, 5 Del. 317; 
District of Columbia v. Chessin, 61 F. 
(2d) 5238, 61 App.D.C. 260; State v. 
Meyers, 44 So. 1008, 120 La. 127; Lar- 
kin v. Nassau Electric R. Co., 98 N.E. 
465, 205 N.Y. 267; Wisniewski v. New 
York Cent. R. Co., 288 N.Y.S. 429, 228 
App.Div. 27. See State yv. Freeman, 
20 S.E. 974, 43 S.C. 105 (dictum). 


Laying foundation generally see su- 
pra §§ 1275-1293. 


40. State v. Emerson, 58 S.E. 974, 
78 S.C. 83; State v. Freeman, 20 S.E. 
974, 43: S.C. 105. 


[a] Beason for rule.—(1) Since 
the prosecution may make out its case 
by proving the declarations or admis- 
sions of the accused, under certain 
limitations not necessary to this dis- 
cussion, even where he does not take 
the stand as a witness (see Criminal 
Law § 13838), (2) there is no reason 
why such accused should be advised 
of the purpose to prove any state- 
ments or declarations he may have 
made, when he does testify in his own 
behalf (State v. Freeman, 20 S.H. 974, 
ASES.@, 11.05). 


41-99. tate v. Henderson, 30 S.E. 
477, 52 S.C. 470 [foll State v. White, 
15 S.C. 381]. 


1. U.S.—Cuomo v. U.S., 231 F. 116, 
145 C.C.A. 304. 


Ala.—Sanders v. State, 16 So. 935, 
105 Ala. 4. 


’ Ark.—Humpolak v. State, 300 S.W. 
426, 175 Ark. 786. 


Tll.— Forest Preserve Dist. of Cook 
County v. Dearlove, 169 N.E. 753, 337 
Til. 555; Swift v. Madden, 45 N.E. 979, 
165 Tll. 41; Owens v. Guerney, 241 
TllApp. 477. 


N.Y.—Larkin v. Nassau Electric R. 
Go., 98 N.E. 495, 205 N.Y: 267. See 
to same effect Hanlon v. Ehrlich, 71 N. 
EB. 12, 178 N.Y. 474 (dictum). 


R.I.—Lyon v. Rhode Island Co., 94 
A. 893, 38 R.I. 252, L.R.A.1916A 9838. 


Tex.—Paulk v. State, 296 S.W. 588, 
107 Tex.Cr. 174; Williams v. State, 7 
S.W. 333, 24 Tex.App. 637. 


Va.-—Ellison v. Com., 107 S.H. 697, 
130 Va. 748. 


Wash.—Quayle v. Knox, 27 P.(2d) 
iby 16 their Cyel. 


Wis.—Schuster v. State, 49 N.W. 30, 
80 Wis. 107. 


2. See infra text and notes 8, 4. 


[a] Admission by witness to part 
of prior statement or statements.— 
(1) Where a number of previous con- 
tradictory or inconsistent statements 
by the witness are called to his atten- 
tion, some of which he denies having 
made while admitting to others, the 
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the witness be 


[§§ 1297-1298 


ness admits the prior inconsistent statement, further 
evidence thereof is unnecessary! and inadmissible,’ 
at least in the sense that its exclusion when offered 
affords no ground for complaint;? indeed, some of 
the decisions as to inadmissibility have even gone so 
far as to hold that reception of such further evidence 
when offered was improper,‘ although there are oth- 
ers to the effect that, whether or not such evidence 
is competent, its admission was not such error as to 
require a reversal, under the circumstances in the 


case.° However, in order to exclude other evidence 


Where the wit- 


admission of further evidence with 
reference to those which are denied is 
proper (People v. Morhar, 248 P. 975, 
78 Cal.App. 380; State v. Cooper, 83 
Mo. 698; State v. Broadbent, 71 P. 1, 
27 Mont. 342; Horn v. State, 73 P. 
705, 12 Wyo. 80), (2) while its exclu- 
sion as to those which he admits mak- 
ing is also proper (State v. Cooper, 
supra). (3) But where all such prior 
statements as are called to the wit- 
ness’ attention are admitted by him to 
have been made, the fact that he is 
examined only as to a part of the 
Whole body or group of statements 
previously made by him does not 
render evidence of such inconsistent 
matters as an entirety admissible, 
there being no right to examine him 
and give him an opportunity to ex- 
plain a part of them only and, upon 
his admitting all those as to which he 
is questioned, to bring in evidence of 
others not called to his attention. 
Texarkana Gas, ete., Co. v. Lanier, 
126 S.W. 67, 59 Tex.CiviApp. 198. 


3. Ala.—Raines v. State, 40 So. 932, 
147 Ala. 691; McDaniel v. State, 52 So. 
400, 166 Ala.’ 7. 


Kan.—State v.- Baldwin, 12 P. 318, 
86 Kan. 1 [error dism 9 ‘S.Ct. 192, 129 
U.S. 52, 32 L.Ed. 640]. 


La.—State v. Folden, 66 So. 223, 135 
La. 791; State v. Goodbier, 19 So. 755, 
48 La.Ann. 770. 


Mich.—In re Scholten’s Estate, 206 
N.W. 559, 233 Mich, 117. 


Mo.—State v. Baker, 37 S.W. 810, 
136 Mo. 74; State v. Cooper, 83 Mo. 
698; Andrews v. Parker, (App.) 259 S. 
W. 807. 


Ohio.—Babbitt v. Say, 165 N.B. 721, 
120 Ohio St. 177. 


Okl.—Burckhalter vy. Vann, 157. P. 
1148, 1149, 59 Okl. 114 [cit Cye]. 


R.I.—lLyon v. Rhode Island Co., 94 
A. 898, 38 R.I. 252, L.R.A.1916A 983. 


Tex.—Brooks v. State, 40 S.W.(2d) 
814, 118 Tex.Cr. 205; Tinker vy. State, 
269 S.W. 778, 99 Tex.Cr. 369; McShan 
v. State, 261 S.W. 142, 97 Tex.Cr. 164; 
Black v. State, 198 S.W. 959, 82 Tex. 
Cr. 358; -Bice v. State, 100 S.W. 949, 
51 Tex.Cr. 133; Dean v. State, 83 S.W. 
816, 47 Tex.Cr. 243; Rodriguez v. 
States Sew 255 ;e28, DexsApp. 503. 
Walker v. State, 17 Tex.App. 16. Com- 
pare Bader v. State, 122 S.W. 555, 57 
Tex.Cr. 293 (holding that, in a prose- 
cution for rape, a written sworn 
statement, made by prosecutrix to the 
assistant county attorney of a differ- 
ent county, was admissible to impeach 
her testimony, although she admitted 
making practically all the statements 
in the statement, and stated that they 
were either incorrect or untruthful). 


Utah.—State v. McKnight, 290 P. 


*By ALBERT S. ABEL (§§ 1298-1300). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


that the witness made the alleged statement, his ad- 
mission must be direct and unequivoeal,® tending as 


774, 76 Utah 514. 


Wash.—Quayle v. Knox, 
115, 116 [cit Cyé]. 


[a] Reasons for rule.—(1) ‘When 
the contradictions are confessed, evi- 
dently there is no use or purpose for 
the impeaching testimony; for this 
work he performs upon himself.” 
Walker v. State, 17 Tex.App. 16, 31. 
(2) ‘The right . to offer proof 
of contradictory statements of a wit- 
ness is restricted and ceases alto- 
gether when the contradictions are 
admitted.” State v. Goodbier, 19 So. 
755, 756, 48 La.Ann. 770. 


4 Ark.—Humpolak v. State, 300 S. 
W. 426,175 Ark. 786; Murray v. State, 
236 S.W. 617, 151 Ark. 331. 


Ill_—People v. Johnson, 
708, 314 Ill. 486. 


Neb.—Brown v. State, 129 N.W. 545, 
88 Neb. 411. 


S.C.—State v. McIntosh, 78 S.E. 327, 
94 S.C. 439. 


x 
Tex.—Parker v. Schrimsher, (Civ. 
App.) 172 S.W. 165; Texarkana Gas & 
Electric Co. v. Lanier, 126 S.W. 67, 
59 Tex.Civ.App. 198; Hasley v. State, 
222 S.W. 579, 87 Tex.Cr. 444. 


Utah.—State v. Buffone, 234 P. 539, 
65 Utah 92. 


See Lightfoot v. People, 16 Mich. 
507 (recognizing rule). 


5. McCarthy v. Valdez, (Tex.Civ. 
App.) 10 S.W.(2d) 1051; Schuster v. 
State, 49 N.W.. 30, 80 Wis. 107. See 
to same effect People vy. Morhar, 248 
P. 975, 78 Cal.App. 380 (where state- 
ments were admitted in part and de- 
nied in part, and evidence of the en- 
tire conversation was then taken). 


6. U.Si—Chicago, M. & St. P. Ry. 
Co. v. Harrelson, 14 F.(2d) 893; Taco- 
ma Ry. & Power Co. vy. Cothary, 235 F. 
872, 149 C.C.A. 184. 


Idaho,—State v. Fellis, 207 P. 1074, 
35 Idaho 584. 


_ ill.—Ilinois Cent. R. Co. v. Wade, 
69 N.E. 565, 206 Ill. 523 [rev 108 Ill. 
App. 423]. 


Iowa.—Sheldon v. Bigelow, 92 N.W. 
701, 118 Iowa 586. fia 


Tex.—Wyatt v. State, 42 S.W. 598, 
38 Tex.Cr. 256. Compare McCarthy 


27 P.(2d) 


145 N.E. 


v. Valdez, (Civ.App.) 10 S.W.(2d) 1051. 


(holding, in a case where the witness 
admitted the statement but counsel, in 
objecting to his impeachment, did not 
state that ground but stated that he 
did not remember whether the wit- 
ness had admitted or denied the state- 
ment attributed to him, that permit- 
ting proof as to it was not improper 
in view of the objection). 


And see infra text and note 7. 


— 


eee ee 
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clearly and directly to establish the making of the 
previous inconsistent or contradictory statements as 
would the independent. and isolated testimony of oth- 
er witnesses,’ and where the answer of the witness, 
although in the nature of an admission that he made 
the alleged contradictory statement, 
certain, and evasive, it may be shown.by other eyi- 
dence that he did make such statement;*® but if the 
admissions of the witness respecting contradictory 
or inconsistent matters or statements adduced by way 
of impeachment are positive and unambiguous, the 
general rule above stated as to the necessity for,® or 
admissibility of,1° other evidence to show the exist- 
ence or fact of such inconsistencies or contradictions 
prevails even though the witness accompanies such 
admissions-with further statements tending to ex- 
plain or excuse the contradictions or inconsisten- 
cies?! or declaring that he was in error when he made 


“Upon reason, this could not be oth- 
erwise. If there be a doubt as to 
whether or not the statement was 
made, the effect of the impeachment is 
burdened with that doubt. If the 
proof shows that he distinctly admit- 
ted making the statement, then we 
have an unequivocal contradiction in 
the two statements. . A the 
proof shows that there was no doubt 
as to whether or not he made the 
statement, the conflict carries this 
doubt with it, and the impeachment of 
the witness is not as successful and 
complete as if there was no question 
about his making the statement. 
Now, the party has a right to impeach 
a witness most completely. How can 
this be done unless either the witness 
distinctly admits making the state- 
ment or proof is introduced establish- 
ing the fact that he did in fact make 
it.” Wyatt v. State, 42 S.W. 598, 599, 
38 Tex.Cr. 256. 


[a] Statement held _ sufficiently 
definite as admission.—Where a wit- 
ness was asked, with a view of im- 
peaching him, whether he did not 
make a certain statement on a pre- 
vious examination, and he replied that 
“it amounts to about the same thing,” 
he thereby practically admitted the 
making of the statement, and his 
answer was insufficient as a founda- 
tion for impeachment. State v. Bald- 
win, 12 P. 318, 36 Kan. 1 [error dism 
9 S.Ct. 192, 129 U.S. 52, 32 L.Ed. 640]. 

[b] Statements held too indefinite 
or equivocal.—(1) Although a wit- 
ness, questioned as to inconsistent 
statements at a former trial, answered 
that if they appeared in his former 
testimony he probably made them, the 
testimony at the former trial was 
competent impeaching evidence. Ta- 
coma Ry., ete., Co. v. Cothary, 235 F. 
$72, 149, G.C.A. 184. (2) When de- 
fendant, questioned as to whether he 
made particular statements, replied, 
“Maybe I did,” there was no admission 
sufficiently definite to preclude proof 
of such statements. People v. Tom 
Wioow 184); 389, 18 Cal. 315. 3) 
Where the witness’ answer was, “It 
might have been that I stated it,” the 
admission was not so clear and posi- 
tive as to render evidence of the fact 
of the prior inconsistent statement in- 
admissible. Chicago City R. Co. v. 
Matthieson, 113 Il]l.App. 246 [aff 72 
N.E. 443, 212 Ill. 292]. (4) Where a 
witness on being asked whether he 
made statements inconsistent with his 
testimony replied that he “probably 
made the statements” it was error to 
refuse the admission of other evidence 
showing that he made such state- 
ments. Wyatt v. State, 42 S.W. 598, 


. WITNESSES 


is indefinite, un- 


38 Tex.Cr. 256. 


Effect of failure to answer or denial 
of recollection see infra § 1300. 


Qualified denial of statement as 
basis for evidence see infra § 1299 
text and note 25. 


7. Larkin vy. Nassau County Hlec. 
R. Co., 98 N.B. 495, 205 N.Y. 267. 


8. People v. Tom Woo, 184 P. 389, 
181 Cal. 315; Nickels v. State, 106 So. 
479, 90 Fla. 659; Chicago City R. Co. 
v. Matthieson, 113 Ill.App. 246 [aff 
72 N.H. 443, 212 Ill. 292]; Brooks v. 
State, 227 S.W..673, 88 Tex.Cr. 520; 
Bell v. State, 213 S.W. 647, 85 Tex.Cr. 


475. See to same effect Hasley v. 
State, 222 S.W. 579, 87 Tex.Cr. 444 
(dictum). And see cases supra 
note 7. 


9. See supra text and note 1. 
10. See supra text and notes 2-5, 


11. Ala.—Winter v. Judkins, 17 So. 
627, 106 Ala. 259. 


Tll.— Swift & Co. v. Madden, 45 N.E. 
S79) 166 Di 44: 


Mo.—State v. Baker, 
136 Mo. 74. 


Neb.—Brown v. State, 129 N.W. 545, 
88 Neb. 411. 


$.C.—State v. McIntosh, 78 S.E. 327, 
94 S.C. 439. 


Tex Rodriguez v. State, 5 S.W. 
255, 23 Tex.App. 503. 


Utah.—State v. Buffone, 234 P. 539, 
65 Utah 92. 


. [a] Showing falsity of explana- 
tious.— Where a witness admits the 
contradictory statements and explains 
the contradiction (1) testimony pro- 
posed to be given to show the falsity 
of the explanations of the witness 
why he made the statements contra- 
dictory of his testimony has been held 
inadmissible and properly excluded. 
State v. Goodbier, 19 So. 755, 48 La. 
Ann. 770. (2) But elsewhere such 
testimony in contradiction of the ex- 
planations given has been regarded as 
permissible. State v. Wright, 84 N.W. 
541, 112 Iowa 436; State v. Broadbent, 
“1 BP. 1, 2%. Mont. 342. See State v. 
Storrs, 163 A. 560, 105 Vt. 180 (admit- 
ting evidence as to what was said 
to defendant where, when asked as a 
witness if he had not said, “I guess I 
was,” when a person with whom he 
was talking said that he must have 
been drunk, he admitted the conversa- 
tion and his response but claimed that 
the remark was that he must have 
been “normal’’). 


Opportunity to explain statement 
as right of witness see supra § 1275. 


37 S.W. 810, 


Prior written statements. 
forth'+ apply to written as well as to oral state- 
ments;+> and thus the exclusion of writings or in- 
struments signed or executed by the witness, and of- 
fered in evidence, which are inconsistent in tenor 
with statements made by him while testifying, is 
proper where he admits the signature or execution of 
such instruments or paperst® unless, in doing so, he 
attempts to strip them of their character as being in 
fact his statements by such claims as that he signed: 
them without reading them,'* or at the dictation of 
another, whose name, the same as his own except for 
one initial letter, he signed,!® or voluntarily signed 
them although conscious at the time of inaccuracies 
or mistakes in their contents.1® 


[§ 1299] b. Effect of Denial. The denial of a 


P70 Clde], S19 


the former statements!” or that they were false.*? 


The rules above set 


12. Texarkana Gas, etc., Co. v. 
iad 126 S.W. 67, 59 Tex.Civ.App. 
198. 


13. Humpolak v. State, 300 S.W. 
426,175 Ark. 786; Murray v. State, 236 
Ss Wier OL, Obl Aries 33 eis tate: ave 
Folden, 66 So. 223, 135 La. 791; State 
v. Baker, 37 S.W. 810, 1386 Mo. 74; 
uae v. McIntosh, 78 S.E. 327, 94 S.C. 


[a] Bffect of prior inconsistent 
statements as impeachment of witness 
is not destroyed by his admission or 
assertion, when questioned concerning 
them, that they were false. Bohn vy. 
Gruver, 295 P. 891, 111 Cal.App. 386. 


14. See supra text and notes 1-13. 


15. Sanders v. State, 16 So. 935, 105 
Ala. 4; State v. Baker, 37 S.W. 810, 
136 Mo. 74; Ellison v. Com., 107 S.E. 
697, 1830 Va. 748. And see infra text 
and notes 16-19. 


Laying foundation for impeachment 
by writings see supra §§ 1282-1284. 


16. Winter v. Judkins, 17 So. 627, 
106 Ala. 259; Swift v. Madden, 45 N. 
HL 979, 165.1. 413.) Babbitt! veliSay; 
165 N.E. 721, 120 Ohio St. 177; Conner 
v. Littlefield, 15 S.W. 217, 79 Tex. 76; 
J. B. Lloyd & Son v. Kerley, (Tex.Civ. 
App.) 106 S.W. 696; Burgess v. State, 
225 S.W. 182, 88 Tex.Cr. 146. But 
see Douglas v. State, 199 P. 927, 19 
Okl.Cr. 257 (holding that, where a wit- 
ness has made statements in writing, 
different from those made on the trial, 
and the statements are shown the 
witness, who admits having made 
them, and witness is given an op- 
portunity to explain them, they may 
be read in evidence for the purpose 
of impeachment). 


[a] Statements inconsistent both 
with each other and with testimony. 
—Where defendant was asked as to 
certain portions of two applications 
for continuance signed by him con- 
taining statements contradictory to 
his evidence at the trial and mutually 
inconsistent with each other, and he 
claimed that certain statements in 
both applications wére untrue and 
offered certain explanations, it was 
held not error for the state to intro- 
duce such portions of each application 
as defendant was questioned about 
and which were contrary to his testi- 
mony, although he admitted his sig- 
nature to both applications. Brooks 
v. State, 227 S.W. 673, 88 Tex.Cr. 520. 


17. Larkin v. Nassau Blectric R. 
Co., 98 N.E. 465, 205 N.Y. 267. 


18. State v. Kinney, 26 W.Va. 141. 


19, Illinois Cent. R. Co. v. Wade, 
69 N.E. 565, 206 Ill. 528 [rev 108 Tl. 
App. 423]. 
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witness that he made an alleged inconsistent or con- 
tradictory statement said to have been made by him 
is not conclusive, where the statement inquired about 
is material and directly relevant to an issue in the 
case, and evidence may properly be introduced to 
overcome such denial by proof that the witness did 
make the statements in question.?° But the denial of 
the witness that he made a statement is conclusive 
where such statement related to a collateral, irrele- 
vant, or immaterial matter,?+ or if the denial was im- 
properly elicited on cross-examination,”? for example, 
one which went beyond the scope of the direct exami- 
nation of the witness,?* and in such case the witness 
may not be impeached by proof of his prior contra- 


dictory statements.”* 
Sufficiency of denial. 


a qualified denial is sufficient.?° 


20. See supra § 1219. 


Propriety of evidence where state- 
ments admitted in part and denied 
in part see supra § 1298 note 2 [a]. 


21. U.S.—Fisk v. U. S., 279 F. 12. 


Fla.—Herndon v. State, 74 So. 511, 
73 Fla. 451; Stewart v. State, 28 So. 
$15; 42° Fla.” 591. 


Ind.—Stout v. State, 92 N.H. 161, 
174 Ind. 395, Ann.Cas.1912D 37; Mil- 
ler v. State, 91 N.E. 930, 174 Ind. 255. 


Mich.—People v. Williams, 124 N. 
WW. 555, 159 Mich. 518. 


Va.—Keeney v. Commonwealth, 137 
SoHATATS ol 4% Via. 673: 


See Whitsett v. Belue, 54 So. 677, 
172 Ala. 256 (recognizing rule); Com- 
monwealth v. Zervas, 153 A. 767, 302 
Pa. 510 (holding matter not collat- 
eral). 


[a] Immaterial and collateral tes- 
timony are distinguishable in nature 
but they come alike under the rule 
holding a denial of the prior in- 
consistent statements conclusive. 
Woodraffe v. Jones, 21 A. 177, 88 Me. 
21. 


22. Harrold v. Oklahoma, 169 F. 
47, 94 C.C.A. 415, 17 Ann.Cas. 868 [rev 
$9 P7202) 18 OKI 395." 10, TE ROACN:S, 
604, 11 Ann.Cas. 818]; Williams v. 
Culver, 64 P. 763, 39 Or. 337; Coates 
v: Chapman, 45 A. 676, 195 Pa. 109. 
And see infra text and note 23. 


Cross-examination as to inconsist- 
ent statements generally see supra 
§ 1273. 


Impeachability of witness cross- 
examined as to matters not gone into 
ov. direct examination see supra § 
1237. 

23. UW.S.—The Saranac, 132 F. 936. 


Ky.—Com. v. Hourigan, 12 S.W. 550, 
"89 Ky. 305, 11 Ky.L. 509. 


Mo.—Goltz v. Griswold, 20 S.W. 
1044, 113 Mo. 144. 


N.Y.—Deutschmann vy. Third Ave. 
R. Co., 79 NwY.S. 1043, 78 App.Div. 
413 [aff 84 N.Y.S. 887, 87 App.Div. 
503, 14 N.Y.Ann.Cas. 106] [foll Katz 
y. Brooklyn, ete., R. Co., 116 N.Y.S. 
562, 63 Misc. 315]; People v. Cox, 21 
Hun 47 [aff 88 N.Y. 610]; People v. 
Holfelder, 5 N.Y.St. 488, 5 N.Y.Cr. 
Se 


N.C.—Lamb v. Ward, 19 S.E. 230, 
114 N.C. 255. 

Or.—Williams v. Culver, 64 P. 763, 
89 Or. 337. 

Tex.—Northington vy. State, 279 S. 


The denial, in order to per- 
mit of evidence to the contrary, need not be absolute; 
Although the wit- 


WITNESSES 


ness.?? 


tion. 


W. 8205) 103 7 Tex.@r (840s -hinkss ve 
State, 209 S.W. 154, 84 Tex.Cr. 536; 
Casey v. State, 90 S.W. 1018, 49 Tex. 
Ore ec As 408, 
39 Welch v. State, (Cr.) 
46 S.W. 812s Hamilton v. State, 37 
SW. i401, 36 Dex-Ore ota. 


Vt.—Alger y. Castle, 17 A. 727, 61 
Vt. 53. 


(a] Reason for rule.—By calling 
from an opposing witness matters 
not brought out on his direct exam- 
ination, a party makes a witness to 
that extent his own and‘hence can- 
not be permitted to contradict his 
denials, since the effect would be to 
permit impeachment of one’s own 
witness. Deutschmann v. Third Ave. 
Re Coo IN.WeS. 1043, 78: cApp Dive 
413 [aff 84 N.Y.S. 887, 87 App.Div. 


503, 14 N.Y.Ann.Cas. 106]; People v. 
Holfelder; 5 N.Y:St. 4885.5 - IN. Y-€r. 
179; Casey v. State, 90 S.W. 1018, 49 


Tex.Cr. 174. 


Hd 

[b] Nature of relation to direct 
testimony necessary to render denial 
conclusive.—(1) “The rule that the 
declarations of a witness as to mat- 
ters as to which he has testified, they 
being material to the issues, can be 
shown to affect his credibility after 
he has denied that he has made them, 
is not confined to the immediate 
things he testified to, but extends to 
circumstances within his knowledge, 
or which it may be argued to the jury 
are within his knowledge, inconsist- 
ent with the things he has testified 
to or which would call for a modifica- 
tion of his testimony.’ Kinner  v. 
Delaware, etc., Canal Co., 52 N.Y.Su- 
per. 162, 165. (2) Matters connected 
with matters introduced on direct 
examination as included in scope of 


| cross-examination generally see Ssu- 


pra §§ 818-827. 


[ec] Relevancy of matter inquired 
about (1) has been held not to alter 
the rule where it is thus introduced 
for the first time upon cross-exam- 
ination (People v. Cox, 21 Hun 47 [aff 
83 N.Y. 610]), (2) but there is con- 
trary authority (Young v. State, 141 
N.E. 629, 194 Ind, 345). 


24. See supra § 1238. 
25.. Cal.—People v. Singh, 128 P. 
420, 20 Cal.App. 146. 


Ill.—Ray v. Bell, 24 Ill. 444. 


Towa.—State v. Matheson, 103 N.W. 
137, 180 Iowa 440, 114 Am.S.R. 427, 
8 Ann.Cas. 430. 


Mont.—State v. 
552, 36 Mont. 422. 


Tex.—Gray v. State, 224 S.W. 513, 


McGowan, 93 


[§§ 1298-1300 


ness admits statements made to various persons on 
several occasions but denies similar statements on 
different occasions to other persons, proof respecting 
the latter is competent and is not precluded by the 
admissions made.?°® 
with a witness testified to by one of plaintiffs was not 
expressly denied by such witness, whose testimony 
was not inconsistent, in substance, with the conversa- 
tion as detailed by such plaintiff, it was held that 
a judgment for defendant should not be reversed be- 
cause of a refusal to permit plaintiffs to answer again 
to formal questions intended to impeach such wit- 


In a case where a conversation 


[§ 1300} ¢. Failure To Deny;. Denial of Recollec- 
It is not necessary, in order to authorize proof 
of contradictory statements, that the witness shall, 
when interrogated with reference thereto, deny mak- 
ing the statement?® or even answer the question 


88 Tex.Cr. 1; Huffman v. State, 12 
S.W. 588, 28 Tex.App. 174. 


See to same effect Caledonia Ins. 
Co. v. Traub, 35 A. 18, 83 Md. 524 
(where the witness stated that he 
“supposed he had’’ a conversation 
with the person named in connection 
with the specification made in laying 
the foundation for impeachment, al- 
though his conversation was mainly 
with another, and that he did not 
make the statements about which he 
was questioned to the person so nam- 
ed); People v. Schuyler, 12 N.E. 783, 
1.06, IN. Wu 298500 INeY Cr, 2.62; 


And see cases infra this note. 


[a] Thus (1) where the witness, 
questioned as to whether she had not 
told the prosecuting attorney that 
she knew nothing about the case, de- 
elared that she had told him only 
that she knew nothing that would 
aid the state’s case, his evidence was 
admissible to show that she had made 
the statement about which she had 
been questioned. State v. McGowan, 
93 P..552,, 36: Mont.) 422°" (2) Where 
the witness, questioned as to a state- 
ment attributed to him, replied, “If 
I said it, I did not say it that way,” 
the denial was sufficient to permit tes- 
timony that he had made the state- 


ment in question. State v. Prince, 
167 S.W. 535, 258 Mo. 315. 

[b] Admitting different state- 
ment.—Where the witness denied 


that he had said that anyone who 
said the witness knew who commit- 
ted the offense for which defendant 
was on trial was a liar, testimony of 
his having said so was admissible, 
although the witness volunteered the 
admission that he did, at the time and 
place stated in the predicate, declare 
that he knew nothing about the of- 


fense. Gables vy. State, 54 So. 833, 
99 “Miss. 217%. 
Sufficiency as basis for introducing 


evidence of: 


Equivocal or ambiguous admission of 
statements see supra § 1298 text 
and notes 6-8. 


Failure to deny see infra § 1300 text 


and notes 28, 29. 


Lack of recollection as to statement 
see infra § 1800 text and note 31. 


26. People v. Bush, 133 N.E. 201, 
300.111. 582. 


27. Fessenden v. Doane, 58 N.E. 
974, 188 Ill. 228 [aff 89 Ill.App. 229]. 


28. Cal.—People v. Tom Woo, 184 
P. 389, 181 Cal. 315; People v. Singh, 
128 P. 420, 20 Cal.App. 146. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1300] 


whether he made it;?® and, when the circumstances 
are such that, upon denial of the statement, evidence 
to disprove the denial would have been competent,®° 
if witness answers that he does not remember mak- 


Ga.—Estill v. Citizens’, ete., Bank, 
113 S.B. 552, 153 Ga. 618. 


Ill.—People yv. Preston, 173 N.E. 
eet 401 iC pAdlukth Gols. Eni 
cago, etc., R. Co. v. Crose, 113 TlApp. 
547 [aff 73 N.E. 865, 214 Ill. 602, 105 
Am:S:R:.4/12.5)]. 


Iowa.—Sheldon y. Bigelow, 92 N.W. 
701, 118 Iowa 586. 


Miss.—Magness y. State, 68 So. 352, 
1O6U Miss. “195. . 


N.M.—State v. Rodriguez, 167 P. 
426, 23 N.M. 156, L.R.A.1918A 1016. 


Ok1.—Hill v. Wilson, 260 P. 4, 127 
Oki. 171. 


s.c.—State v. Sanders, 30 S.E. 616, 
52 S.C. 580. 


Tenn.—Reagan v. Mabry, 
168. 


And see infra text and note 31. 


[a] hus (1) where, when ques- 
tioned as to a prior inconsistent dec- 
laration, the witness would neither 
affirm nor deny having made it, proof 
that he had done so was competent. 
People v. Tom Woo, 184 P. 389, 181 
Cal. 315; People v. Preston, 173 N.E. 
SSe esl Ml 20 Ter UIwAGLAR, 6334 Shel= 
don v. Bigelow, 92 N.W. 701, 118 Iowa 
586; Magness v. State, 63 So. 352, 106 
Miss. 195; Reagan v. Mabry, 8 Baxt. 
(Tenn.) 168. See Pooler v. South- 
wick, 200 Ill.App. 301. (2) Where, on 
being asked whether he had made a 
eertain statement written and sign- 
ed by him, the witness admitted the 
signature and said that the _ state- 
ment was written down while he was 
questioned concerning the matter 
covered by tt and was read over to 
him after he signed it, but that he 
did not know whether he had made 
such statement, the written state- 
ment could properly be put in evi- 
dence. Chicago, ete., R. Co. v. Crose, 
113 Ill.App. 547 [aff 73 N.E. 865, 214 
Til. 602, 105 Am.S.R. 135]. (3) Where 
the witness answered, “I don’t know,” 
when questioned as to making prior 
inconsistent statements, proof that 
he had made them was proper. State 
v. Rodriguez, 167 P. 426, 23 N.M. 156, 
L.R.A. 1918A 1016. (4) Where a wit- 
ness, when asked, would not deny 
stating to W that defendant, at a 
certain place, the day after the theft, 
had showed to him certain money, but 
did deny that defendant ever had 
showed him such money, it was not 
error to permit W to testify that the 
witness did so state to him. State 
v. Saunders, 30 S.E. 616, 52 S.C. 580. 


Indefinite or equivocal admission as 
preventive of proof of contradictory 
declarations see supra § 1298. 


Qualified denial as authorizing 
proof of statement see supra § 1299. 


29. Thornton v. Savage, 25 So. 27, 
120 Ala. 449; State v. Haworth, 68 P. 
155, 24 Utah 398. See State v. Arch- 
er, 35 N.W. 241, 73 Iowa 320, 323 
(where a witness had refused to an- 
swer impeaching questions and the 
court said: “It would probably have 
been the right of the defendant, hayv- 
ing called the attention of the wit- 
ness to her former testimony, to 
prove the contradictory state- 
ments’). 


[a] Refusal to answer on ground 
of self-incrimination falls within the 
operation of the rule stated in the 
text, the fact that the witness had 
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8 Baxt. 
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the right so to refuse not rendering 
evidence to prove the statements he 
had been asked about incompetent. 
See v. Haworth, 68 P. 155, 24 Utah 
398, 


30. See supra § 1240 et seq. 


31. U.S.—Woods v. U. S., 279 F. 
706; Tacoma Ry., etc., Co. v. Cothary, 
235 EF. 872, 149 C.C.A. 184; Searway 
v. United States, 184 F. 716, 107 C.C. 
A. 685; Hoagland v. Canfield, 160 F. 
146. But see Giltner v. Gorham, 10 
F'.Cas.No. 5,453, 4 McLean 402 (to 
contrary effect). 


Ala.—Riley v. State, 96 So. 599, 209 
Ala. 505; Bigham v. State, 82 So. 192, 
203 Ala. 162; People’s Shoe Co. v. 
Skally, 71 So. 719, 196 Ala. 349; Hen- 
son'v., State, 25) So. 23,.120 Ada. 316; 
Payne v. State, 60 Ala. 80. 


Ark.—Thompson y. Special School 
Dist. of Paragould, 158 S.W. 963, 109 
Ark. 51; Billings v. State, 12 S.W. 574, 
52 Ark. 303. See to same _ effect 
Humpolak v. State, 300 S.W. 426, 175 
Ark. 786 (dictum). 


Cal.—People v. Vatek, 236 P. 163, 
71 Cal.App. 453; Ehat v. Scheidt, 120 
Peo aly Cal.App. 430; People v. Mar 
Gin Suie, 103 BP. 951,11 CalvApp. 425 


Colo.—Ward v. Teller Reservoir & 
Irrigation Co., 153-P. 219, 60 Colo. 47; 
Jones vy. People, 2 Colo. 351. 


Ga.—HEstill v. Citizens’ & Southern 
Bank, 113 S.E. 552, 153 Ga. 618; Way- 
caster v. State, 70 S.E. 883, 136 Ga. 
AD Sy et v. State, 1 Ga. 213, 44 Am. 


Idaho.—State v. Fellis, 207 P. 1074, 
35 Idaho 584. 


Tll.—People v. Preston, 173 N.E. 
383, 341 Ill. 407, 77 A.L.R. 631; Mc- 
Leroth & Co. y. Magerstadt, 136 Ill. 
App. 361. 


Kan.—Hancock vy. Bevins, 9 P.(2d) 
634, 1385 Kan. 195; Lewis v. State, 4 
Kan. 296. 


Ky.—Wren’s Adm’r vy. Louisville, 
etc. KR. Co., 20 S.Waeelbs 14 Kyla 824. 


La.—State v. Ross, 107 So. 481, 160 
La. 661; State v. Johnson, 17 So. 789, 
47 La.Ann. 1225. 


fey ae haben v. Coffin, 14 Gray 


Mich.—Anthony  yv. 
Home Telephone Co., 130 N.W. 659, 
165 Mich. 388; Pringle v. Miller, 70 
N.W. 345, 111 Mich. 663; Smith v. Peo- 
ple, 2 Mich. 415. 


Minn.—State v. Callahan, 110 N.W. 
342, 100 Minn. 63. 


Mo.—Mahaney v. Kansas City, Clay 
County & St. Joseph Auto Transit 
Co., 46 S.W.(2d) 817, 821, 329 Mo. 
793. [eit Cye]; State vi Carter, 168 
S.W. 679, 681, 259 Mo. 349 [cit Cyc]; 
Garret v. State, 6 Mo. 1. 


Mont.—Wingate v. Davis, 252 P. 
307, 77 Mont. 572; State v. McGowan, 
93 P. 552, 36 Mont. 422. 


N.H.—Martin v. Towle, 59 N.H. 31; 
Nute v. Nute, 41 N.H. 60. 


N.Y.—Sloan v. New York Central 
R. Co., 45' N.Y. 125; Palmeri v. Man- 
hattan R. Co., 14 N.Y.S. 468 [aff 30 
NH. 10012133 ONY. 261, 28 Am:S) Ri 
632, 16 L.R.A. 136];,-People v. Jack- 
son, 3 Park.Cr. 590. See to same ef- 
fect People v. Mallon, 101 N.Y.S. 814, 
116 App.Div. 425 [aff 81 N.E. 1171, 189 
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ing a certain statement or does not remember wheth- 
er or not he made it, it may be shown, according to the 
greater number of the authorities, that he did make 
such statement,*! although in a few jurisdictions the 


Nays 520] (dictum). But see 
Schwartz v. Lawrence, 212 N.Y.S. 494, 
Re i 559 (to contrary ef- 
ect). 


Ohio.—Cincinnati Terminal Co. 
Banning, 27 Ohio N.P.N.S. 548. 


Okl.—Hill vy. Wilson, 260 P. 4, 127 
Okl. 171; Klein v. Muhlhausen, 200 P. 
436, 83 Okl. 21; Johnson vy. Moore, 152 
Pe LOM 2 Oks 24s 


Wee Thee Tp. v. Jamison, 55 Pa. 


R.I.—Carr v. American Locomotive 
COO eA O16 20m len? 7Gr 


S.C.—State v. Kelley, 24 S.E. 60, 


Vv. 


46 S.C. 55; State v. Sullivan, 21 S.B. 
A) 43 (SiC. 205: 

Tenn.—Janeway v. State, 1 Head 

0. 

Tex.—Johnson v. Brown, 51 Tex. 
65; Fay, v. State, 265 Siw. 710; (93 
Tex.Cr. 480; Pitman v. Holmes, 78 
S.W. 961, 34 Tex.Civ.App. 485; Keller 


v. State, 252 S.W. 779, 95 Tex.Cr. 256; 
Taylor v. State, 167 S.W. 56, 74 Tex. 
Cr. 3; Campos v. State, 97 S.W. 100, 
50 Tex.Cr. 289; Newman v. State, 
(Cr.) 70 S.W. 951; Smith y. State, 
(Cr.) 20 S.W. 554; Fuller v. State, 
17 S.W. 1108, 30 Tex.App. 559; Levy 
v. State, 12 S.W. 596, 28 Tex.App. 203, 
19 Am.S:R. 826; Huffman v. State, 
12 S.W. 588, 28 Tex.App. 174; Walker 
v. State, 17 Tex.App. 16. See to same 
effect English v. State, 213 S.W. 632, 
85 Tex.Cr. 450 (dictum); Taylor v. 
State, 180 S.W. 242, 77 Tex.Cr. 632. 
But see Johnson y. Richardson, 52 
Tex. 481 (to contrary effect where 
the testimony sought to be impeached 
was in the form of a deposition, and 
deponent at the time of answering 
had no opportunity to explain his 
statement). 


‘Utah.—Rogers v. Cook, 30 P. 234, 8 
Utah 1238. 


Vt.—McAllister v. Benjamin, 
A. 268, 96 Vt. 475; 
brook, 30 Vt. 432. 


W.Va.—State v. Worley, 96 S.E. 56, 
57, 82 W.Va. 350 [cit Cyc]. 


Wis.—Heddles v. Chicago, etc., R. 
Co., 42 N.W. 237, 74 Wis. 239, 46 N.W. 
115, 77 Wis. 228, 20 Am.S.R. 106. 


Eng.—Crowley v. Page, 7 C.&P. 789, 
32 E.C.L. 874, 173 Reprint 344. 


“Tf he cannot remember the fact, 
he is unable to do that which the 
law affords him the opportunity to 
do. If he cannot remember the state- 
ment made, it is quite as probable 
that his recollection of the occur- 
rence about which he testifies is in- 
accurate or incorrect. If contradic- 
tion properly affects the value of his 
testimony when he denies, it is dif- 
ficult to see why it should not when 
he ignores, the contradictory or in- 
consistent statements. The testi- 
mony is discredited because he affirms 
today what he denied yesterday. The 
legitimate effect of such contradic- 
tion cannot depend upon his power to 
remember it. If the defect in the 
memory is real, the proof of the con- 
tradiction apprises the jury of this 


121 
Holbrook vy. Hol- 


infirmity of the witness. If he has 
made a false statement, under the 
pretense of _not remembering, he 


should not escape contradiction and 
exposure.” Billings v. State, 12 S. 
W. 574, 575, 52 Ark. 303. 


“Certainly a witness who igs af- 
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contrary is true.3? 


[§ 1301] 8. Impeaching Evidence*??—a, Compe- 
tency of Witnesses. Proof of inconsistent state- 
ments may be given by persons in whose presence 
they were made,** and is not restricted to the person 
to whom they were made.**® Ordinarily only the per- 
sons named to the witness sought to be impeached, 
in laying the foundation, as those to whom or in 
whose presence the contradictory or inconsistent 
statement was made, are competent witnesses to it;*° 
but, where the alleged contradictory statement was 
made at the preliminary examination and a foun- 
dation for the impeaching evidence was laid by ask- 
ing the witness if he made such statement at such 
examination in the presence of certain persons nam- 
ed and “other persons” one who was present is com- 
petent to testify as to the statement, although he was 
not mentioned by name in the question propounded 
to the witness;?7 and, also, where the contradictory 
statements are overheard while spying or eavesdrop- 
ping, that fact does not prevent their admission.** 


[e] 


forded an opportunity of explanation 
he remember 


cannot escape from the contradiction 
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Where witness has said that 
making part only of the 


by 1 7kao. eee 


[§ 1301 


Deceased witness. An ante mortem statement pur- 
porting to give what plaintiff, in a personal injury 
case, said to the witness as to her injury, and tending 
to contradict her testimony on the stand, is not com- 
petent evidence.*® 


Interpreter. The fact that the person to whom de- 
fendant made inconsistent statements subsequent- 
ly acts as interpreter on the trial of defendant does 
not affect the competency of such person as a wit- 
ness.49 Where the alleged inconsistent statement 
was made in a foreign language and translated by an 
interpreter, it must be proved by the interpreter or 
some other person who was present and heard and 
understood what was said by the. witness,** and one 
who heard and understood only the interpreter’s 


statement of what the witness .said is not compe- 


tent.*? 

Party. The party seeking to impeach a witness is 
competent to testify as to contradictory statements 
made by the witness to him.*? 

Physician. A physician examining under order of 
86 S.C. 503. 

3G. State v. Marler, 2 Ala. 48, 36 


of his former statements, in relation 
to the same matter, by his want of 
recollection of them; otherwise it 
would lie in his power always to turn 
aside the means of contradicting him 
by merely alleging a want of mem- 
ory. The less credible he is, the 
more likely would he be to forget 
everything likely to impeach his ver- 
acity or his memory. It is not rea- 
sonable to suffer a convenient for- 
getfulness to shelter a witness from 
contradiction.” Gregg Tp. v. Jami- 
son, 55 Pa. 468, 473. 


fa] Beasons for rule.—(1) The 
party seeking to prove the inconsist- 
ency in statements by way of im- 
peachment is entitled to have it ap- 
pear clearly whether the witness 
did or did not make the inconsistent 
statement. People v. Mar Gin Suie, 
103. P. ‘951, 11 Cal.App. 42. (2) ‘The 
main argument in favor of the recep- 
tion of the testimony is founded upon 
the strong temptations in pliable wit- 
nesses to screen themselves from con- 
tradictions, under this evasive form 
of answering.” Sealy v. State, 1 Ga. 
213, 220, 44 Am.D. 641. 


[b] Even where nonrecollection is 
as to use of particular words or forms 
of expression, if the lan'guage in 
question is of material significance 
the statement in the form in which 
it was put in the question may_ be 
proved although the witness makes 
no denial as to the substance of the 
conversation or statement. State v. 
Sullivan, 21 S.E. 4, 43 S.C. 205. 


[ec] Where nonrecollection is ex- 
plained on the basis of the illness or 
intoxication of the witness at the 
time of making the statements at- 
tributed to him, testimony as to his 
health and sobriety at such time is 
admissible for purposes of impeach- 
ment. Commonwealth vy. Belenski, 
176 N.B. 501, 276 Mass. 35. 


[d] Where, after denying recol- 
lection, witness abandons position 
and positively denies statement, the 
sufficiency of the denial of recollec- 
tion as a basis for permitting the evi- 
dence of the statement is no longer 
in the case and the admissibility of 
such evidence is to be considered in 
the light of the direct denial of the 
statement. Moeller v. Karhoff, 68 N. 
W. 446, 98 Iowa 726. 


alleged statement the entire state- 
ment may be shown. Christian v. 
Columbus, etc., R. Co., 15 S.H. 701, 
90 Ga. 124. 


32. Mendenhall v. Banks, 16 Ind. 
284; McVey v. Blair, 7 Ind. 590; Wig- 
gins v. Holman, 5 Ind. 502; Beam 
Motor Car Co. v. Loewer, 102 A. 908, 
131 Md. 552; Labrecque v. Donham, 
127_N.E., 537, 236 ,Mass. 10;.Corsick 
v. Boston Elevated Ry., 105 N.E. 600, 
218 Mass. 144. 


33. Necessity that contradictory or 
inconsistent statement be made in 
presence of party for whom impeach- 
ed witness testified see supra § 1246. 


34. Jowa.—In re Champion’s Es- 
tate, 180 N.W. 174, 190 Iowa 451. 


Minn.—Young v. Avery, 170 N.W. 
693, 141 Minn. 483. 


S.C.—State v. Messervy, 68 S.E. 766, 
86 S.C. 503. 


Tex.—Richard Cocke & Co. v. New 
Era Gravel & Development Co., (Civ. 
App.) 168 S.W. 988. 


Va.—American Locomotive Co. v. 
Whitlock, 63 S.E. 991, 109 Va. 238. 


[a] Thus testimony of a witness 
who knows nothing about the custom 
sought to be shown, except what he 
had heard other witnesses say, is ad- 
missible to impeach their credibility. 
American Locomotive Co. v. Whitlock, 
63 S.E. 991, 109 Va. 238. 


[b] Person to whom made.—Where 
a party testified that a witness had 
made a statement to him, the testi- 
mony of a third person that in con- 
versation with him the witness had 
made a contrary statement was ad- 
missible as impeaching testimony. 
Richard Cocke & Co. v. New Era Grav- 
el & Development Co., (Tex.Civ.App.) 
168 S.W. 988. 


[c] By absent witness.—The stip- 
ulated testimony of an absent witness 
received, under a statute providing 
that a trial cannot be postponed for 
absence of evidence where the adverse 
party admits the evidence stated as 
expected to be obtained wouid be giv- 
en, may be used for the purpose of 
impeachment. Young v. Avery Co., 
170 N.W. 693, 141 Minn. 483. 


35. State v. Messervy, 68 S.E. 766, 


*By GILBERT G. FINLEY (§§ 1801-1310), 


Am.D, 398. 


{a] MIllustration.—Where a witness 
was asked whether he made a certain 
statement to two persons who were 
named, or any other person, which he 
denied, and the two persons named 
were called and testified that he did 
make such statement, it was not per- 
missible, in order to support such im- 
peaching witnesses, to call another 
person to prove that the witness 
sought to be impeached had the same 
conversation with’ him. State v. 
Marler, 2 Ala. 48, 36 Am.D. 398. 


Necessity that person or persons to 
whom or in whose presence inconsist- 
ent or contradictory statements were 
made be stated in laying foundation 
see supra §§ 1288-1293. 


37. State v. Bartmess, 54 P. 167, 33 
Or. 110. " 


38. Phillips v. State, 65 So. 673, 11 
Ala.App. 168. 


_[a] Credibility only affected.—Tes- 

timony as to a*conversation between 
a husband and wife was not inadmis- 
sible to impeach the husband’s testi- 
mony because overheard by accident 
or design, without the knowledge or 
intention of the husband or wife, the 
fact that it was overheard while 
eavesdropping affecting only its 
weight. Phillips v. State, 65 So. 673, 
i1:Ala.App. 168. 


39. Florida East Coast Ry. Co. v. 
Carter, 65 So. 254, 67 Fla. 335, Ann. 
Cas.1916H 1299. 


40. Commonwealth v. Pava, 112 A. 
103, 268 Pa. 520, 


41. People v. Lee Ah Yute, 60 Cal. 
95; People v. Ah Yute, 56 Cal. 119; 
Suge v. Noyes, 36 Conn. 80, 4 Am.R. 


42. People v. Ah Yute, 56 Cal. 119; 
SEY v. Noyes, 36 Conn. 80, 4 Am.R. 


43. Walker v:;;State, 74 N.E. 614, 
165 Ind. 94; Hobbs v. Bennett, 78 A. 
362, 107 Me. 294. 


[a] MTlustration.—Where, in an ac- 
tion by a distributee of an estate in 
the name of the judge of probate on 
the executor’s bond, the executor was 
called as a witness by plaintiff, his co- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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court a party suing for personal injuries may im- 
peach such party by testifying to inconsistent state- 
ments made voluntarily by such party during the ex- 


amination.‘# 


Wife. 


husband.*® 


defendants and sureties could testify 
to any statement made by him which 
tended to contradict his testimony. 
ave v. Bennett, 78 A. 362, 107 Me. 


44. McGuire v. Chicago & A. R. Co., 
(Mo.) 178 S.W. 79, L.R.A.1915F 888. 


Competency of report of physician 
inconsistent with testimony of wit- 
mess see supra § 1272. 


45. Gillespie v. People, 52 N.E. 250, 
ATED 238: 


Competency of spouse to contradict, 
discredit, or corroborate testimony of 
other spouse see supra § 179. 


46. Fuller v. State, (Tex.Cr.) 61 S. 
W.(2d) 825. 


[a] Testimony held voluntary.— 
(1) Testimony of defendant’s wife in 
a murder trial that one, not shown to 
be a person in authority, told her that, 
if she made the statement at her ex- 
amining trial when charged with the 
same murder, she would be released, 
was held insufficient to raise issue as 
to voluntary character of her testi- 
mony thereat, within Code Cr. Proc. 
(1925) arts 247, 248. Fuller v. State, 
(Tex.Cr.) 61-S.W.(2d) 825. (2) Tes- 
timony of defendant’s wife originally 
charged with the same murder, that 
she was sick when she made the state- 
ment at her examining trial and want- 
ed to get out to see her baby, was held 
insufficient to warrant rejection of her 
testimony thereat as_ involuntary, 
within Code Cr. Proc. (1925) arts 247, 
248. Fuller v. State, supra. 


47. Fuller v. State, supra. 


[a] Testimony before grand jury. 
—Statements to grand jury by defend- 
ant’s wife, taken by process and made 
to .testify before them, cannot be 
proved for impeachment purposes on 
husband's trial, although pertinent to 
her examination in chief. Fuller v. 
State, (Tex.Cr.) 61 S.W.(2d) 825. 


48. Cal.—wWorley v. Spreckels Bros. 
Commercial Co., 124 P. 697, 163 Cal. 
60. 

Iowa.—State v. Davis, 234 N.W. 858, 
212 Iowa 582. . 


Mass.—Commonwealth vy. Chin Kee, 
186 N.E. 253. 


N.H.—Richardson v. Boston & M. 
RoR. 1% Aa 733,80 N.H. 3:70. 


Utah.—Reese v. James Stewart & 
Co., 162 P. 378, 49 Utah 100. 


W.Va.—State v. Price, 115 S.E. 393, 
92 W.Va. 542. 


See People v. Powell, 194 N.W. 502, 
223 Mich. 633 (holding that, in a trial 
for murder of accused’s husband, 
where accused denied, on cross-exam- 
ination, that any tenant had told her 
that on account of her conduct they 
would not live in the apartment house 
owned by her husband, testimony by a 
tenant in rebuttal that “I told her 
everything I had ever seen or knew of 
her and the character, and disturb- 
ances that was happening around in 
the yard, and she did not deny it,” 
was inadmissible as not stating facts 
but leaving to the jury to infer what 
had been said. and there being no an- 


The wife of a defendant on trial for crime 
has been held incompetent to testify as to contradic- 
tory statements of a witness for the prosecution 
where her testimony tended directly to exeulpate her 
On the other hand, proof of contradic- 
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tory testimony by a wife in a prior proceeding has 
been. held admissible where such testimony was vol- 
untary,#® but not where it was involuntary.*? 


[§ 1302] b. Admissibility of Evidence—(1) In 


General. 


sible.*9 


swer in the nature of an admission by 
defendant). 


[a] Must appear prima facie.— 
The inconsistency must appear prima 
facie before the impeaching declara- 
tion can be introduced. Worley v. 
Spreckels Bros. Commercial Co., 124 
P69 UGo Caln60: 


[b] Offer of proof should be clear 
and specific; if it does not embrace 
all the elements of a contradictory or 
inconsistent act or statement it may 
properly be excluded. People v. 
Youngs, 45 N.E. 460, 151 N.Y. 210, 11 
N.Y.Cr. 546. 


[c] Evidence held inadmissible.— 
(1) Where a state’s witness refused 
to identify defendant, testimony of a 
detective relative to previous identifi- 
cation by witness was incompetent as 
corroboration. People v. Purtell, 153 
N.E. 72, 243 N.Y. 278. (2) Where one 
testifying as to the position of a serv- 
ant injured by falling from a scaffold 
said that he saw the servant before 
he fell, and saw him falling, testi- 
mony of another, that such witness, 
when a posed picture of the surround- 
ings was taken, said that the servant 
did not stand a certain way, which he 
neither denied nor admitted, was not 
proper impeachment. Reese v. James 
Stewart & Co., 162 P. 373, 49 Utah 100. 
(3) In a personal injury dction, tes- 
timony as to a statement made by 
plaintiff as to the cause of the ac- 
cident was not admissible to contra- 
dict testimony as to another state- 
ment made by plaintiff at another 
time where both statements might be 
true. Jones v. St. Louis-San Fran- 
CISCO Ry, C0, CMO.) 253 Siw. Code C4) 
In an action against a railroad com- 
pany for loss from fire set by a loco- 
motive, in which a witness for de- 
fendant testified that he carried a 
specified amount of insurance on dif- 
ferent policies, of which he had col- 
lected a part, but that certain compa- 
nies had declined to pay, testimony of 
an insurance agent as to the reason 
for the delay in payment by one of the 
companies offered by plaintiff in re- 
buttal was properly excluded, such 
testimony having no tendency to con- 
tradict the testimony of defendant’s 
witness as to statement made by 
plaintiff. Richardson v. Boston & M. 
Ree lie Ac Loos 5.0 SING EL Oil sea CoD 
Where a state’s witness on cross-ex- 
amination stated that he had the sto- 
len checks and securities some day in 
May, evidence that on or about May 
7th he asked a certain person whether 
he knew anybody who would loan 
money on such certificates is properly 
excluded as impeaching’ evidence. 
People v. Radovich, 9 P.(2d) 542, 122 
Cal.App. 176. (6) Where a witness 
testified that he had told plaintiff that 
defendant had not agreed to pay for 
certain lightning rods, another’s tes- 
timony that the first witness stated, 
on being asked how plaintiff was go- 
ing to get his pay for the lightning 
rods, that he had made arrangements 
with defendant, was not admissible 
to discredit the witness, as it did not 


contradict him. Dixon v. Walker, 202 


N.Y.S. 283, 206 App.Div. 565. (7) 
Where, in a prosecution for assault 


The impeaching evidence must tend to 
show a statement actually inconsistent. with the 
witness’ testimony;*® and where it does it is admis- 
It is not essential to the admissibility of 
such evidence that the impeaching witness should be 


with intent to rape, a witness testi- 
fied to a conversation with prosecu- 
trix in which she declared she did not 
know positively it was defendant, but 
thought it was, the mother cannot, to 
impeach said witness, testify to a con- 
versation with him, in which he stat- 
ed that prosecutrix was not excited, 
knew what she was talking about, was 
a very: brave daughter, and lucky to 
get off as she did. People v. Everett, 
101 P. 528, 10 Cal.App. 12. (8) Plain- 
tiff’s affidavit in replevin is irrelevant 
and inadmissible where he did not 
deny making it, and it did not tend to 
controvert his testimony. Jenkins v. 
Quick, 151 S'W.' 1021, 105 Ark.” 467- 
(9) Where a witness in a homicide 
case testified to a vague description 
given by deceased of his assailant, 
evidence of the arrest of another per- 
son, prior to defendant’s arrest, on the 
description given to the authorities by 
the witness, was not admissible to im- 
peach the witness, in the absence of a 
showing that the person previously 
arrested did not answer the vague de- 
scription testified to by the witness 
as well as did defendant. People v. 
Gray, 83 P. 707, 148 Cal. 507. 


49. U.S.—Chicago & N. W. R. Co 
v. De Clow, 124-F. 142, 61 C.C.A. 34. 


Ala.—Harmon y. State, 52 So. 348, 
166 Ala. 28. 


Cal.—People v. Coutcure, 151 P. 659, 
171 Cal. 43; Worley v. Spreckels Bros. 
Commercial Co., 124 P. 697, 163 Cal. 
60; People v. Rader, 141 P. 958, 24 
Cal.App. 477. 


Ill. People v. Enright, 99 N.E. 936, 
256 Ill. 221, Ann.Cas.1913E 318. 


Ind.—Adams Express Co. v. Heagy, 
122 N.E. 603, 69 Ind.App. 652. 


Iowa.—Glass v. Hutchinson Ice 
Cream Co., 243 N.W. 352, 214 Iowa 825; 
Borough v. Minneapolis & St. L. Ry. 
Co., 184 N.W. 320, 191 Iowa 1216. 


Ky.—Garrard v. Hibbard, 153 S.W. 
947, 152) Key. 672. 

Mass.—Old Colony Trust Co. v. Di 
Cola, 128 N.E. 454, 238 Mass. 119. 


Miss.—King v. State, 111 So. 378, 
146 Miss. 285. 


Mo.—Staley v. Lawler, 27 S.W.(2a) 
1039, 224 Mo.App. 884. 


Neb.—Barton v. Shull, 97 N.W. 292, 
76 Neb. 324. 


N.J.—State v. Bassone, 160 A. 391, 
109 N.J.Law 176; State v. Barone, 115 
A. 668, 96 N.J.Law 417 [aff 118 A. 927, 
98 N.J.Law 292]. 


N.Y.—Squier v. Hanover F. Ins. Co., 
57 NB. 93,162) NvY 552) 76 AmiSiR: 
349; Ankersmit v. Tuch, 20 N.B. 819, 
Ia N.Y. 51) 23 AbbIN Casi 87-9 Mead 
v. Shea, 92 N.Y. 122 [aff 27 Hun 543]; 
Homer v. Everett, 91 N.Y. 641 mem 
[aff 47 N.Y.Super. 293]. See National 
Park Bank of New York v. West Side 
Bank, 115 N.Y.S. 222 (holding that 
where the payee’s president having 
admitted a conversation with defend- 
ant’s witness, and having testified 
that neither he nor his company had 
authorized any one to indorse the 
check, questions asked defendant’s 
witness on cross-examination as to 


1124 [70 C.J.] 


what the president stated to him at 
that time with reference to W, as to 
what he stated with reference to the 
subject of indorsements on the check, 
whether he had not stated something 
with regard to having received the 
proceeds of checks, indorsements up- 
on which had not been authorized 
when they were made, and, if so, what 
his statement was, and what he said 
as to the indorsement of the check in 
suit and other checks which had gone 
through defendant’s bank, were im- 
properly excluded, they calling for 
declarations against interest and go- 
ing to the credibility of the payee’s 
president as a witness). 


N-C.—Gainey v. Western Union 
Telegraph Co., 86 S.E. 716, 170 N.C. 7. 


Pa.—Commonwealth v. Pava, 112 A. 
108, 268 Pa. 520. 


Tex.—Bryson v. State, 186 S.W. 842, 
79 Tex.Cr. 542; Gleason v. State, 183 
San, C979) Tex:Cr. 1855. (Payne? Vv. 
State, 148 S.W. 694, 67 Tex.Cr. 161. 


W.Va.—State v. Boswell, 148 S.E. 
1, 107 W.Va. 213. 


[a] Not incompetent because 
contradictory.—While contradictory 
statements unexplained may affect 
the credibility of a witness, they are 
not for that reason alone incompetent 
as evidence. Heard v. Burton-Boyd 
Mercantile Co., 80 So. 40, 202 Ala. 218. 


[b] Constitute competent evidence. 
—Prior statements of witnesses in- 
consistent with thein testimony upon 
material issues are always competent 
to impeach their credibility. Chicago 
& N. W. R. Co. v. De Clow, 124 F. 142, 
61-C:CLA. 34. 


{c] Failure to assert claim.—In an 
action between former partners in the 
ownership of lands, evidence of one 
to whom controversies had been sub- 
mitted for arbitration, and of one who 
had heard many conversations be- 
tween plaintiff and defendant on the 
matters concerned, that plaintiff had 
not set up the claim before suit is ad- 
missible to impeach plaintiff as show- 
ing fabrication of the claim. Bailey 
vy. Look, (Tex.Civ.App.) 174 S.W. 1010. 


{d] Different reasons for acts.— 
Where a person attempts to justify 
his acts on certain grounds, the fact 
that he had at various times stated 
other and different reasons for such 
acts has a direct and potent bearing 
on the credibility of the claim relied 
on, and is admissible, although other 
facts are inferable therefrom. Miles 
v. Vermont Fruit Co., 124 A. 559, 98 
Wits 1 


{e] Reason for remembering fact. 
—W here a witness of the adverse par- 
ty is asked whether, in making a con- 
tradictory statement, he did not give 
the reason why he remembered the 
fact stated, if he denies the whole, 
proof may be made not only of the 
statement itself but of the reasons he 
gave for remembering the fact. Bar- 
ton y. Shull, 97 N.W. 292, 70 Neb. 324. 


[f] Statement admissible as inde- 
pendent evidence.—(1) Where defend- 
ant testified that he had never had any 
trouble with, or harbored any ill feel- 
ing against, deceased evidence that 
he had threatened deceased is proper 
as impeachment, although it might 
have been introduced as original evi- 
dence of malice. People v. Coutcure, 
151 P.’659, 171 Cal. 43. (2) Where a 
husband on trial for assaulting his 
wife denied previous threats of vio- 
lence, the court, in its discretion, may 
allow witnesses in rebuttal to testify 
to the making of such threats even 
though such matter is more proper 
for proof as part of the main case. 
People v. Rader, 141 P. 958, 24 Cal. 
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lg] Statement of co-conspirator.— 
In a prosecution for assault with in- 
tent to murder, the overt act being 
charged to have been done by accus- 
ed’s co-conspirator, where the alleged 
co-conspirator had testified that ac- 
cused did not give her the pistol used, 
which was a material fact, evidence 
that she had, after the act, told the 
sheriff that accused gave her the pis- 
tol was admissible to contradict her, 
being properly limited to such pur- 
pose, although ordinarily statements 
of a co-conspirator, after accomplish- 
ment or failure of the object of the 
conspiracy, are not admissible against 


the other. Harmon vy. State, 52 So. 
348, 166 Ala. 28. 
[h] Admissions.—(1) Where plain- 


tiff, a subcontractor, testified that a 
eredit allowed for omitted work was 
reasonable, defendant might, for the 
purpose of impeachment, show that 
plaintiff had agreed to a greater credit, 
although that agreement was not 
pleaded in confession and avoidance. 
Weaver v. Brown, 99 N.E. 825, 51 Ind. 
App. 379. (2) Admissions of party de- 
fendant, not pertinent to the issues, 
are not admissible as impeaching tes- 
timony. Glass v. Hutchinson Ice 
Cream Co., gan N.W. 352, 214 lowa 825. 

[iJ Admission as to prostitution,.— 
On trial for violating the act of June 
25, 1910, testimony of a police officer 
as to a conversation with defendant’s 
wife in a rooming house, whose in- 
mates paid fines as vagrants, was ad- 
missible to impeach her testimony. 
Faepae v. U. S., 241 F..665, 154 C.C.A. 
423. ‘ 


[j] Evidence held admissible.—(1) 
In a prosecution for extortion, defend- 
ant claiming he had taken the money 
in the course of a joke, the answer of 
a witness, who testified favorably to 
defendant, to a question as to why 
defendant asked for the money, that 
he (the witness) Supposed that he 
(defendant) thought the prosecuting 
witness would tell on him, and per- 
haps defendant’s holding the money 
would keep him from telling, is ad- 
missible to show that the witness’ 
conception of the nature of the trans- 
action was less favorable to defendant 
in reality than he attempted to make 
it appear on the trial. People v. 
Peck, 185 P. 881, 43 Cal.App. 638. (2) 
In a trial for seduction, where testi- 
mony of a witness for defendant tend- 
ed to show that prosecutrix was not 
a virtuous and chaste female, it was 
proper to allow testimony showing his 
contrary statements at the time of the 
former trial. Gleason yv. State, 183 S. 
Vin Oia iLO MMR oes CeO (39) lita a) 
prosecution for violation of a local 
option law, in which a deputy sheriff 
testified that upon search he found 
two empty whisky cases at defend- 
ant’s house, evidence that the deputy 
sheriff had stated to a third party that 
he had found only one whisky case 
when he searched defendant’s house 
is admissible on the weight to be giv- 
en the deputy’s testimony. Bryson v. 
State, 186 S.W. 842, 79 Tex.Cr. 542. 
(4) A false statement by a mortga- 
gor to his execution creditors as to 
the amount due on the mortgage note 
was admissible to contradict and dis- 
credit the mortgagor as a witness, in 
an action to foreclose the mortgage. 
Garrard v. Hibbard, 153 S.W. 947, 152 
Ky. 672. (5) A statement of an agent 
of the defendant telegraph company 
that he failed to deliver a message 
promptly, because he did not know 
where the plaintiff lived, was admis- 
sible to contradict the agent’s testi- 
mony to a different purport. Gainey 
v. Western Union Telegraph Co., 
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S.E. 716, 170 N.C. 7%. (6) In a mort- 
gage foreclosure action, evidence of 
a conversation as to plaintiff's will- 
ingness to surrender property to the 
mortgagee was admissible to contra- 
dict plaintiff. Connor y. Fleming 
Bros. Lumber & Mfg. Co., 147 S.H. 
672, 197 N.C. 66. (7) Where a wit- 
ness deniell that he made statements 
as shown in a written statement sign- 
ed by him, which was introduced in 
evidence, testimony as to a conversa- 
tion wherein such witness stated that 
the written statement was true was 
relevant and competent impeaching 
testimony. Borough v. Minneapolis 
&-St. lL. Ry. -Co., 184 NW. 320; 191 
Iowa 1216. (8) Testimony of a wit- 
ness that plaintiff owed-him rent for 
his livery stable, and, on request for 
payment, had stated that he had no 
money, was adrhissible in impeach- 
ment, plaintiff maving testified that 
at the time of closing his business 
he had about oné thousand dollars in 
money in his pocket. Adams xpress 
Co. v. Heagy, 122 N.H. 603, 69 Ind. App, 
652. (9) In a burglary trial, the state 
was properly permitted to identify a 
tool with which accused assaulted 
prosecuting witness, and to show 
that a witness for accused with whom 
he lived identified the tool as belong- 
ing to her, to dispute accused's wit- 
ness’ testimony that she did not 
identify the tool, and that accused 
was home the night of the offense. 
Payne v. State, 148 S.W. 694, 67 Tex. 
Crs Ot. (10) In a prosecution for 
possession of narcotic drugs, impeach- 
ing evidence tending to controvert 
claim that capsules were filled with 
quinine was admissible. Adams v. 
State, 243 P. 258, 33:Okl1.Cr. 203. (11) 
Where a witness for the state in a 
prosecution for murder was asked on 
cross-examination if he did not tell 
several persons that he would be 
bound to swear tht he accidentally 
killed deceased, and he denied it, tes- 
timony of the persons to whom the 
statements were made was admissi- 
ble to affect the credibility of the wit- 


ness. Watkins v. Commonwealth, 142 
S.W. 1085, 146 Ky. 449, 38 L.R.A.N.S. 
1052. (12) In a will contest, where 


a witness who had testified to facts 
showing mental weakness of the tes- 
tator denied that she had stated, in 
the presence of specified persons, that 
she was glad that the testator knew 
everything up to the last, testimony 
of such persons that she had so stat- 
ed in their presence is competent, 
the testimony being offered for the 
purpose’ of impeachment. In re 
Champion’s Estate, 180 N.W. 174, 190 
Iowa 451. (13) Where defendant’s 
wife testified that she saw her hus- 
band buy peas identified as those 
stolen, it was competent to impeach 
her by testimony of the sheriff that 
she told him that all she knew about 
the peas was that her husband told 
her he bought them. Williams v. 
State, 182) Siw. 335,78" Dex.Gr 627. 
(14) In an action against a husband’s 
parents for alienation of affection, 
where there was an issue whether the 
husband or his father had ordered a 
garage locked to prevent plaintiff's 
use of a car, and the witness in charge 
of the garage denied that he had told 
the husband that he got his orders 
from headquarters, and that the hus- 
band’s father had told him to lock 
up the car, it was not error to admit, 
for the purpose ®f impeachment, the 
portion of the husband’s deposition 
wherein he stated that he believed 
that the witness had told him that he 
got his orders from “headquarters,” 
as against an objection that ‘“head- 
quarters” was not shown to refer to 
the husband’s father. Woodhouse y. 


6 | Woodhouse, 130 A. 758, 99 Vt. 91. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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able to repeat the precise words used by the princi- 
pal witness;°° nor is it necessary that the impeach- 
ing testimony be in the exact language of the question 
asked of the witness to be impeached.°! The remark 
to which the witness’ statement was a reply may be 
shown where necessary to a true understanding of 
such statement,°? and where impeachment is by proof 
of a conversation with another, evidence as to what 
was said by the other is admissible to connect the 
statements and render them intelligible.** Evidence 
of contradictory or inconsistent statements of a wit- 
ness is not objectionable as hearsay,®* but it is not 
permissible to permit a witness to testify as to state- 
ments which another person told him the witness be- 
ing impeached had said,** and a witness cannot testi- 
fy that the agent of another told him of a statement 
previously made by his principal which is inconsist- 
ent with the testimony given by said principal at the 
trial.°® The evidence of the impeaching witness may 
be given by deposition.°* Evidence tending merely 
to show a motive on the part of the witness to change 
his statement in respect to a certain matter is inad- 
missible in the absence of any showing that the wit- 
ness has made prior statements differing from his tes- 
timony.°* Where one is surprised by the testimony 
of his own witness because it is different from former 
statements made in an affidavit which the witness 
claims was secured by threats, impeaching evidence 
should be confined to disproof of the threats.°® It 
has been held competent, for the purpose of impeach- 
ing the testimony of a witness, to prove the declara- 
tions of the party introducing him, and in whose fa- 
vor he testified, that the witness had made a state- 
ment contradictory to that made by him upon the 
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stand.®® After it has been shown that a witness has 
made prior contradictory statements, it is not com- 
petent for the party who has introduced such state- 
ments to introduce further testimony as to the truth 
of the statements.* In a eriminal prosecution the: 
fact that former inconsistent statements of a witness 
tend more to incriminate defendant than to impeach 
the witness does not prevent their introduction where 
the court instructs the jury to consider such evi- 
dence only for purposes of impeachment.®? In a per- 
sonal injury action against a carrier, the statement 
of a bystander as to the cause of the accident is not 
competent to contradict him and thereby impeach 
his credibility as a witness.°? In an action for serv- 
ices, witnesses for defendant as to value of the serv- 
ices may be discredited by showing that prior to the 
trial a paper which was substantially a copy of plain- 
tiff’s bill of particulars was exhibited to them and 
they stated that the charges therein were reasonable, 
and then introducing the paper in evidence.** Where 
a child of decedent testified on cross-examination 
that he had talked with his mother about aceused 
shooting decedent, and denied that he had told her 
that decedent grabbed hold of accused’s gun when the 
shot was fired, his testimony could be discredited by 
his mother acknowledging on oath that she had told 
a third person that the child had told her that deee- 
dent had grabbed the gun when the shot was fired.®® 
Evidence of contradictory statements of the witness 
may be offered to discredit evidence which, although 
improper, has been admitted in the trial of the case.*® 
A witness cannot testify to statements of his own 
which are contradictory to his deposition.§? 


Post litem motam rule does not apply to econtra- 


50. Gould v. Norfolk Lead ea 9 
Cush. (Mass.) 338, 57 Am.D. 50 


51. Janis v. Jenkins, (Mo.) 58 S.W. 
(2d) 298. 


52. GalveSton, etc., R. Co. v. Nor- 
ton, 119 S.W. 702, 55 Tex.Civ.App. 478. 


[a] MNlustration.—Where, in an ac- 
tion for injuries to a passenger by de- 
railment of his train, defendant’s 
foreman, in charge of repairing the 
track where the accident occurred, 
testified that the evening before he 
left it in a reasonably safe condition 
for passenger trains, evidence was 
properly admitted that one H had 
said to him the night before that, if 
he did not fix the track by spiking 
the ties, he would cause a bad wreck, 
and that the foreman replied that he 
was fixing the track according to or- 
ders, the statement of H tending to 
show the connection and meaning of 
the foreman’s reply, which indicated 
that he agreed with H, and tended to 
discredit his former testimony. Gal- 
veston, ete., R. Co. v. Norton, 119 S.W. 
702, 55 Tex.Civ.App. 478. 


53. Phillips v. State, 65 So. 673, 11 
Ala.App. 168. 


54. Goldberg v. Provident Wash- 
ington Ins. Co., 87 S.E. 1077, 144 Ga. 
783; In re Champion’s Hstate, 180 N. 
W. 174, 190 Iowa 451; Rodriguez v. 
Porto Rico Ry., etc., Co., 19 Porto Rico 
6135" Texas & P- Ry. Co. v.. Spann, 
(Tex. Civ.App.) 173 S.W. 600; *Galves- 
ton, etc., R. Co. v. Jackson, (Civ. App.) 
53 S.W. 81 {aff 54 S.W. 1023; 93 Tex. 
262]. But see First Nat. Bank of 
Forest City v. Way, 149 N.W. 503, 167 
Iowa 426 (holding admissions of a 
corporate officer as to the receipt of 
notice of a pledge of stock under Code 
§ 1626, hearsay and not competent to 


eontradict his testimony that he had 
not received the notice, in an action 
in which he or the corporation was 
not interested). 


55. Seale v. 
3 S.W.(2d) 568. 


56. Phenegar y. 
1008, 27 Cal.App. 381. 


[a] Thus, where a letter to defend- 
ant’s agent is lost, defendant, teStify- 
ing as to the good faith of the trans- 
action, cannot be impeached by proof 
of the agent’s declarations to a third 
person as to its contents, the agent 
not recollecting the contents. Phene- 
Ee v. Paolini, 149 P. 1008, 27 Cal.App. 
v . 

57. Pittsburg, etc., R. Co. v. An- 
drews, 39 Md. 329, 17 Am.R. 568. 


[a] Rule applies, although such 
evidence was taken under a commis- 
sion at the execution of which the 
witness sought to be impeached was 
not examined. Pittsburg, ete, R. Co. 
vy. Andrews, 39 Md. 329, 17 Am.R. 568. 


58. Burkitt v. McDonald, 64 S.W. 
694, 26 Tex.Civ.App. 426. 


[a] Tllustration.—Where, in an ac- 
tion for the recovery of realty, de- 
fendant, having testified that at a cer- 
tain time before the sale the land was 
priced to him at a certain amount, 
was asked if he testified the same on 
a former trial] in relation to such fact, 
and, on his replying that he did not 
remember, was asked if the judge did 
not instruct on the former trial that 
there was no evidence of such fact, 
there being no proof offered to show 
that defendant’s testimony was differ- 
ent from what it was on the former 
trial, the charge was not admissible 
to show a motive for change in testi- 


Schultz, (Tex.Civ.App.) 


Paolini, 499) P: 


mony. Burkitt v. McDonald, 64 S.W. 
694, 26 Tex.Civ.App. 426. 


59. McGee v. Baumgartner, 80 N. 
W. 21, 121 Mich. 287. 


60. Allen, Adams & Co. v. Harri- 
son, 30 Vt. 219, 73 Am.D. 302 


61. Charlton v. Unis, 4 Gratt. (45 
Va.)u58. 


See Oldham v. State, 142 S.W. 138, 
63 Tex.Cr. 527 (holding that where the 
state’s witness testified that, while 
standing behind a bush near a road, 
she saw accused shoot decedent, and 
denied having told accused’s witness 
that she was standing at another 
place from which she could not have 
seen the homicide it was not error to 
refuse to permit accused’s witness to 
testify that a person standing at the 
latter place could not have seen a 
man standing where decedent did; ac- 
cused having been permitted to con- 
tradict the state’ s witness upon every 
question propounded to her). 


la] Effect of improper admission. 
—The improper admission of such 
evidence does not authorize the other 
party, who did not object, to intro- 
duce evidence to sustain such previ- 
ous statements. Charlton v. Unis, 4 
Gratt. (45 Va.) 58. 


62. Dively v. People, 220 P. 991, 74 
Colo. 268. 

63. Louisville & N. R. Co. v. Moore, 
150 S.W. 849, 150 Ky. 692. 


64. McKnight v. Detroit, ete, R. 
Co., 97 N.W. 772, 135 Mich. 307. 


65. State v. Ryan, 108 P. 1009, 56 
Or. 524. » 

66. State v. Segar, 114 A. 389, 96 
Conn. 428. 


67. Lipsitz v. Prideaux, (Tex.Civ. 
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dietory statements made out of court and offered for 
the purpose simply of attacking the credit of the 


witness. °8 


Statement partly variant. Where a witness’ state- 
ment is only in part variant from his present testi- 
mony, it is proper to admit merely the variant por- 
tions, and exclude the portions that were not vari- 


ant.®® 


Stenographer who takes down the statements of a 
witness before trial may refresh his memory by ref- 
erence to his notes and then testify to the facts,’° 
or, if he cannot recall the conversation even with the 
aid of his notes, but can testify that he once knew 
what was said and that his notes are correct, or that 
he believes them to be so, they may be received in 


evidence. 
Responsiveness. 


App.) 266 S.W. 199. 


{a] Illustration.—In a suit to can- 
cel a deed of trust, admission of tes- 
timony of a witness concerning con- 
versations he had with one of defend- 
ants after the deed was executed, 
with reference to what defendant and 
he discussed prior to the witness’ dep- 
osition, was error, being irrelevant 
and immaterial, and testimony of the 
witness by deposition not being im- 
peachable by such testimony. Lipsitz 
oe Prideaux, (Tex.Civ.App.) 266 S.W. 
199. 


9 

68. State v. Segar, 114 A. 389, 96 
Conn. 428. 

69. State v. Price, 115 S.E. 393, 92 
W.Va. 542. 

fa] Bule applied.—Refusal to re- 


quire a stenographer testifying to 
pertinent parts of defendant’s state- 
ment to the district attorney, intro- 
duced for impeachment, to read en- 
tire conversation, was proper. People 
v. Coutcure, 151 P. 659, 171 Cal. 43. 


70. Heydman v. Red Wing Brick 
Co., 127 N.W. 561, 112 Minn. 158; Wis- 
niewski v. New York Cent. R. Co., 238 
N.Y.S. 429, 228 App.Div. 27. 


71. Wisniewski v. New York Cent. 
R. Co., supra. 


‘72, State v. Page, 136 So. 609, 173 
La. 279. 
73. Ind.—Weaver v. Brown, 99 N. 


BH. 825, 51 Ind.App. 379. 

La.—Skillman v. Leverich, 11 La. 
517. : 

Mass.—Lord v. Bigelow, 124 Mass. 
185. 

Mo.—Glenn y. Lehnen, 54 Mo. 45; 
Wiseman v. St. Louis, etc., R. Co., 30 
Mo.App. 516. 


Tex.—Galveston, ete, R. Co v. 
Eckles, (Civ.App.) 54 S.W. 651. 


Man.—Arnold y. Caldwell, 1 Man. 
81, 155. 
[a] Ilustration.—In an action by 


a landlord against his tenant for a 
oreach of covenant in the lease to de- 
stroy cockleburs, evidence of decla- 
rations made by plaintiff about two 
years before the trial that the farm 
had increased in value from fifty dol- 
lars per acre to one hundred dollars 
or one hundred and fifty dollars, that 
defendant was a good tenant and a 
hard worker, was admissible as in- 
consistent with plaintiff’s contention 
on the trial that the farm was mate- 
rially damaged through defendant’s 


In a prosecution for murder a 
‘coroner’s response that defendant merely interfered 


WITNESSES 


[§§ 1302-1303 


with witnesses by trying to prompt them is respon- 
sive to a question whether defendant made other 


statements at the inquest.*? 


Relevancy. A somewhat looser test of relevancy 
is adopted where a party’s statement is not offered as 
independent proof but to discredit his testimony by 
showing that he has made prior statements on a ma- 


terial point inconsistent therewith. Proof of these 


statements is very frequently allowed a wide rang 
although the range is not so extended as to cover 
clearly irrelevant facts.** 


[§ 1303] (2) Conformity to Predicate.’ 
peaching evidence must be confined within the lim- 
its as to which a predicate was laid,’® and must not 
include incompetent evidence.’*~ It must relate to 


eats 


The im- 


statements which were ealled to the attention of the 


fault. Quinn v. Tobiasen, 133 N.W. 
1052, 153 Iowa 650. 


[b] Admission only to contradict. 
—In an actioh for‘the death of a pas- 
senger, killed while alighting from a 
train, evidence of statements made by 
the conductor the day after the acci- 
dent as to how it occurred is admissi- 
ble only to contradict the conductor’s 
testimony in the action. Wade v. IIl- 
aoe Central R. Co., (Ky.) 112 S.W. 


74. Zonker v. Cowan, 84 Ind. 395. 
75. Cross references: 


Competency of evidence where predi- 
cate laid see supra §§ 1240-1272. 


Necessity of predicate see supra §§ 
1275-1279. 


76. Ala.—Walker v. State, 126 So. 
848, 220 Ala. 544; Holmes v. Holmes, 
103 So. 884, 212 Ala. 597; Southern 
Ry. Co. vy. Dickson, 100 So. 665, 211 
Ala. 481; Williams v. State, 41 So. 
992,147 Ala. 10; Independent Life Ins. 
CONV Wants Ol SO.) oie Osean A la Asp. 
93; Nalls v. State, 95 So. 591, 19 Ala. 
App. 146. 


Iowa.—State v. Reinheimer, 80 N. 
W. 669, 109 Iowa 624. 


Ky.—Terhune v. Commonwealth, 
244 S.W. 671, 196 Ky. 238. 


gle. oans v. Jenkins, 58 S.W.(2d) 


N.J.—Union Square Nat. Bank v. 
Simmons, (Ch.) 42 A. 489. 


Ohio.—Weaver v. State, 165 N.E. 
569, 120 Ohio St. 97; Gaskins v. State, 
160 N.E. 500, 26 Ohio App. 435. 


Tex.—McWhorter v. State, 247 S.W. 
1089, 93 Tex.Cr. 385; Kemper v. State, 
138 S.W. 1025, 63 Tex.Cr. 1; St. Clair 
v. State, 92 S.W. 1095, 49 Tex.Cr. 475; 
Shields y. State, 8 Tex.App. 427. 


Wash.-—State v. Stone, 120 P. 76, 66 
Wash. 625. 


ae Mygreen y. Smith, 162 Il].App. 


[a] Illustration.—In an automo- 
bile guest’s action against the driver 
for collision injuries, testimony as to 
what the guest’s fiancé told defend- 
ant’s brother respecting which side of 
the road the car was on and what was 
said about it by people at the scene 
after the accident is inadmissible and 
incompetent to impeach the guest’s 
fiancé in his testimony on cross-exam- 
ination that he did not say plaintiff 
had told him the accident was not de- 


witness,?8 and which were made at the time and 
place to which the attention of the witness was e¢all- 


fendant’s fault. Janis v. Jenkins, 


(Mo.) 58 S.W.(2d) 298. 


{[b] Conformity held sufficient.— 
(1) Where accused denied that he told 
a deputy sheriff that he thought 
things looked pretty tough for him and 
was going to blow on the whole gang, 
testimony by the deputy sheriff that 
accused had stated that accused would 
tell a story on the stand that would 
make every one listen is not admis- 
sible on the ground that no proper 
foundation was made. People v. Ab- 
bey, 12 P.(2d) 655, 124 Cal.App. 412. 
(2) Testimony to impeach a witness 
for accused in a prosecution for stat- 
utory rape, as to a conversation the 
state witness had with accused’s sis- 
ter, relative to a conversation ac- 
cused’s sister had with accused’s 
wife, in which latter ‘conversation 
accused's wife requested accused’s 
sister to intercede with her broth- 
er and get him to let the prosecutrix, 
step-child of accused, alone, was held 
not admissible to impeach the witness 
for accused, not being responsive to 
the predicate laid. McWhorter v. 
State, 247 S.W. 1089, 98 Tex.Cr. 385. 


_Ce] Substantial similarity suffi- 
cient.—Only suhkstantial similarity be- 
tween predicate and declaration con- 
tradicting witness is required. 
Holmes v. Holmes, 103 So. 884, 212 
Ala. 597; Janis v. Jenkins, (Mo.) 58 
S.W.(2d) 298. - 


77. Weaver v. State, 165 N.E. 569, 
120 Ohio St. 97. 


[a] Introduction of incompetent 
evidence by crossS-examination under 
the guise of laying foundation for im- 
peachment does not authorize further 
incompetent evidence by way of im- 
peachment. Weaver vy. State, 165 N.E. 
569, 120 Ohio St. 97. 


78. Ala.—Murph v. State, 
208, 153 Ala. 67. 


Ark.—Jones v. State, 142 S.W. 838, 
101 Ark. 439. 


Cal.—Wright v. Broadway Depart- 
ment Store, 250 P. 572, 199 Cal. 562. 


Colo.—Bulger v. People, 151 P. 
60 Colo. 165. 3 _ " pit 


3 
I1l.— Campbell v. Campbell, 28 N.E. 
1080, 188 Tll. 612. » 


Ind.—+Roller.y. Kling, 49 N.B. 948, 
150 Ind. 159; Pence v. Waugh, 34 N. 
E. 860, 135 Ind. 143. 


Ky.—Franklin y. Commonwealth 
243 S.W. 1018, 195 Ky. 816. 


Md.—Peterson v. State, 34 A. 834, 83 


45 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 1303] 


ed,’® and to,’° or in the presence of,8! the persons 


mentioned in laying the predicate. 


WITNESSES 


If the predicate 


is as to an exact, specific, contradictory statement, 


Md. 194. 


N.Y.—Leggett v. Watertown, 86 N. 
Y.S. 982, 93 App.Div. 80. 


Ohio.—Pennsylvania Fire Ins. Co. v. 
Carnahan, 19 Ohio Cir.Ct. 97, 10 Ohio 
Cir.Dec, 225. 


Tex.—Davis v. Hill, (Civ.App.) 272 
S.W. 291; Holmes v. State, 150 S.W. 
926, 68° 'Tex.Cr. 17. 


Utah.—State v. Foxley, 213 P. 1079, 
61 Utah 404. 


[a] Thus (1) the witness should 
be confined in substance to the lan- 
guage of the predicate which defend- 
ant denied having used and should not 
be permitted to state the conversa- 
tion between himself and the witness 
impeached. Kemper v. State, 138 S.W. 


1025, 63 Tex.Cr. 1. (2) Although a 
writing which the witness admits 
having signed contains statements 


contradictory to his testimony, it is 
improper to admit in evidence another 
part of the writing containing state- 
ments prejudicial to the party calling 
the witness but concerning which the 
witness was not interrogated. Penn- 
sylvania FEF. Ins. Co. v. Carnahan, 19 
Ohio Cir.Ct. 97, 10 Ohio Cir.Dec. 225. 


[b] Testimony held proper.—(1) 
Truck driver’s denial that just before 
killing child he was trying to steer 
with his knees, or was rolling a ciga- 
rette, rendered admissible testimony 
in impeachment that he said, “I had 
my knees up this, way, tolling ciga- 
rette.” Wright v. Broadway Depart- 
ment Store, 250 P. 572, 199 Cal. 562. 
(2) Where defendant, being prosecut- 
ed for the sale of intoxicating liquor, 
denied on cross-examination that he 
had told a named person that he would 
not have let the principal witness for 
the state, who testified to have pur- 
chased the liquor from defendant, 
have the liquor if he had not mis- 
judged him, the testimony of the per- 
son to whom he denied having made 
the statement was held admissible to 
contradict such denial. Franklin v. 
See epenenlity 243 S.W. 1013, 195 Ky. 
816. 


[ec] Detailed statement of entire 
counversation.—(1) Where defendant, 
after laying a predicate to impeach 
a witness, asked another whether the 
witness had made statements, incor- 
porated in full in interrogatory with 
direction, if interrogatory was an- 
swered in the affirmative, to state in 
detail all that the witness said, a de- 
tailed statement was held properly ex- 
cluded as no part of predicate for im- 
peachment and hearsay. Davis v. 
Hill, (Tex.Civ.App.) 272 S.W. 291. 
(2) A witness could not be impeached 
by evidence of parts of a conversation 
between him and another where he did 
not testify as to the details of the 
conversation covered by the impeach- 
ing evidence. Holmes v. State, 150 S. 
W. 926, 68 Tex.Cr. 17. 


[d] Testimony improper as not 
limited to predicate.—In an action 
for injuries to a switchman thrown 
from car by a sudden jerk of train, 
where defendant’s witness, who testi- 
fied that there was no jerk at the time 
of plaintiff's fall, was asked, for im- 
peachment purposes, whether he stat- 
ed in plaintiff’s presence after the in- 
jury that the engine gave a_ violent 
jerk “and threw you over against the 
ear,” testimony by plaintiff's witness, 
in answer to a question whether he 
heard defendant’s witness say that 
there was a violent jerk of the train 
“which caused you to fall from it,” 
was improperly admitted, the ques- 


tion being substantial departure from 
that propounded to defendant’s wit- 
ness, although both met all require- 
ments as to time, place, and circum- 
stance. Southern Ry. Co. v. Dickson, 
100 So. 665, 211 Ala. 481. 


[e] Entire conversation in which 
the statement was made cannot be 
called for by the impeaching party. 
Bulger v. People, 151 P. 937, 60 Colo. 
165; Manchester F. Assur. Co. v. State 
Ins. Co., 91 Ill.App. 609; State v. Fox- 
ley, 213 P. 1079, 61 Utah 404. 


79. Ala.—Brilliant Coal Co. v. 
Sparks, 81 So. 185, 16 Ala.App. 665 
Lcert den 82 So. 161, 203 Ala. 131]; 
aban v. State, 60 So. 967, 7 Ala.App. 


Cal.—People v. Irby, 227 P. 920, 67 
Cal.App. 520. 


Ill.—Quiney Horse R., etc., 
Gnuse, 27 N.H. 190, 187 Ill. 264. 


Ind.—Roller vy. Kling, 49 N.E. 948, 
150 Ind. 159; Pence v. Waugh, 34 N. 
E. 860, 135 Ind. 148; Jackson v. Swope, 
33 N.E. 909, 134 Ind. 111; Wirtz v. 
Luckett, 135 N.E. 9, 78 Ind.App. 172. 


Ind.T.—Stancliff v. U. S., 82 S.W. 
882, 5 Ind.T. 486 [rev on other grounds 
139) F. 806, 71 C:C.A. 5707. 


Minn.—Armstead v. Mendenhall, 85 
N.W. 929, 83 Minn. 136. 


Mo.—Spohn y. Missouri Pac, R. Co., 
22. S.W. 690, 116 Mo. 617. 


Mont.—Tague vy. John Caplice Co., 
ia PB. 29%, 28) Mont, 52: 


Nev.—State v. Kuhl, 175 P. 190, 42 
Nev. 185, 3 A.L.R. 1694. 


N.D.—Plott v. Kittelson, 228 N.W. 
217, 58 N.D. 881. 


[a] Time.—(1) Court erred where 
the state was attempting to impeach 
accused as to a certain conversation 
in permitting to be asked of accused, 
“Did you ever tell S that?’ and in 
permitting S to testify that at a time 
other than the time of the conversa- 
tion involved certain things were said. 
People v. Irby, 227 P. 920, 67 Cal.App. 
520. (2) Impeachment, by calling the 
witness’ attention to an alleged con- 
versation in 1909, failed, where the 
conversation took place, if at all, in 
1904 or 1905. Plott v. Kittelson, 228 
N.W. 217, 58 N.D. 881. (3) In an ac- 
tion for injuries to a child employee 
involving the question of whether the 
employee was sixteen years of age, 
testimony as to a note from the em- 
ployee’s mother to the employer, stat- 
ing age, offered to impeach the moth- 
er’s testimony as to the employee’s 
age, was inadmissible, where the 
question did not fix the date of such 
note. Brilliant Coal Co. v. Sparks, 81 
So. 185, 16 Ala.App. 665 [cert den 82 
Soviieue2zis, Alan eke (4) CAn m= 
peaching witness’ testimony of a pri- 
or contradictory statement made by 
another witness was properly exclud- 
ed where the impeaching witness was 
unable to identify the time that the 
statement was made as the same time 
as predicated in the question asked 
by the witness to be impeached. Pow- 
ell v. State, 60 So. 967, 7 Ala.App. 17. 
(5) Refusal to permit defendant to 
answer a question concerning a con- 
versation with plaintiff's witness, 
claimed to have been held on a certain 
date, for the purpose of impeaching 
plaintiff's witness, was held proper 
where the question which had been 
propounded to the witness related toa 
conversation held on another day. 
Wirtzov. Luckett,-135 NH. 9) 78 Ind. 
App. 172. 
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and does not embrace one “of like import” or “in sub- 
stance,” it is error to allow such testimony.®? 


[b] Foundation as to time and 
place held sufficient.—In an action for 
assault, where one S, a witness for de- 
fendant, was asked if he did not say 
to M that he left before any blows 
were struck, and answered “No,” it 
was not error to permit the question 
to plaintiff in rebuttal whether he did 
not hear § state to M “there” that 
he left before any blows were struck, 
it appearing from other parts of the 
testimony that both S and plaintiff 
had reference to the same conversa- 
tion ‘‘there’”’ had in M’s store, and the 
matter being fairly within the court’s 
discretion. St. Peter v. Iowa Tele- 
phone Co., 131 N.W. 2, 151 Iowa 204. 


{c] Slight variation in time held 
immaterial. Hendrickson v. Common- 
wealth, 143 S.W. 998, 147 Ky. 298. 


[d] Exact time unnecessary.—The 
impeaching witness need not be able 
to swear to the exact date, but it is 
sufficient if it appears that he is about 
to speak in reference to the same dec- 
laration or conversation to which the 
attention of the principal witness was 
eoned: Lawler v. McPheeters, 73 Ind. 
Sithae 


SO: Siateriva Komi bee Opera 
INGVor 186573 A eR 1694s Sail seve 
ee 63 S.W. 941, 26 Tex.Civ.App. 
oO . 

[a] Predicate held  sufficient.— 
Striking out answer to question giv- 
en by witness in rebuttal disclosing 
that another witness had stated that 
he did not see the accident is error 
where such other witness on cross-ex- 
amination had denied he made such 
statement in a conversation with the 
witness testifying. Newton v. Minne- 
apolis Street Ry. Co., 243 N.W. 684, 
186 Minn. 439. 


81. Tague v. John Caplice Co., 72 
P. 297, 28 Mont. 51; State v. Morse, 
57 P. 63, 35 Or. 462. 


[a] Shifting ground.—(1) Where, 
in a criminal case, defendant’s coun- 
sel asked the prosecuting witness if 
he did not make a certain statement 
at a specified time and place to cer- 
tain named persons, and afterward in- 
troduced witnesses to impeach his 
negative answer, and thereafter the 
state called one of the persons named 
in the impeaching question, who tes- 
tified that he was present at the time 
referred to, but did not hear the 
prosecuting witness make the state- 
ment testified to by the other witness- 
es, it was proper to refuse to permit 
defendant to show that the statement 
was made after the witness called by 
the state, and whose name was men- 
tioned in the impeaching question, had 
left the saloon where such statement 
was made (State v. Morse, 57 P. 631, 
35 Or. 462, 469), (2) because, “the 
question asked the prosecuting wit- 
ness was an impeaching question, in 
which the time, place, and persons 
who were alleged to have been present 
were specified; and when the state 
thereafter undertook to show by some 
of such persons that no such conver- 
sation took place, the defendant could 
not shift his ground by saying that it 
did not take place at the time and in 
the presence of the persons named in 
the impeaching question, but at some 
other or different time, when at least 
some of the persons named were not 
present (State v. Morse, supra). 


82. Bridges v. State, 142 So. 56, 225 
Ala. 81. 


[a] Thus, where defendant’s wit- 
ness was asked whether he told police 
chief that a certain person was stand- 
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[§ 1304] (3) Identification of Witness. 
to be competent the impeaching evidence must identi- 
fy the witness sought to be impeached as the one who 
made the alleged contradictory statement;®* but it 
has been held competent to show by one witness that 
only a single witness testified before the examining 
court, and that he made a different statement from 
that just given by the witness sought to be impeached 
and then to show by another witness that the witness 
sought to be impeached was the witness before the 
examining court.** 


[§ 1305] (4) Privileged Communications.*®° A 
privileged communication between attorney and cli- 
ent cannot be shown to impeach the client as a wit- 
ness.°° 


[§ 1306] (5) Time for Introducing Impeaching 
Evidence.*? Proof that contradictory statements 
were made by a witness cannot be made until after 
such witness has testified.s* Ordinarily, such proof 
can only be submitted as part of the case of the 
party by whom the impeachment is attempted,®® and 
not by way of cross-examination of the witness,°° un-, 


ing at a window at the time bomb was [d] 


WITNESSES 


Identification held sufficient.— 
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In order , less such witness is accepted for the purpose as a 


witness for the impeaching party.°t However, a 
party can bring out such evidence in rebuttal,?? and 
a party is not precluded therefrom because he might 
have brought out such evidence in his main case to 
support his contention.®? It has been held within 
the discretion of the judge as to whether he shall 
allow proof that a witness made an alleged statement 
contradictory to his testimony in the examination in 
chief where he (the witness) was called in rebuttal, 
questioned as to it, and denied having made it.°* 


[§ 1307] (6). Written’ Statements or Instru- 
ments®>—(a) Time for Introducing Written State- 
ment.°* The proper foundation for impeachment of 
a witness by a written instrument having been laid,®7 
the proper time to offer the paper as impeaching evi- 
dence ordinarily is when the time of the party seek- 
ing to impeach the witness to introduce his evidence 
arrives,?® and the paper cannot ordinarily be intro- 
duced in evidenee as part of the cross-examination.®? 
However, the court may, within its sound discretion, 
admit it at such time, as where the witness admits 


fa] hus, where, on cross-exami- 


thrown, permitting the chief to testi- 
fy that the witness told him that a 
person stood at the window at differ- 
ent time is reversible error. Bridges 
v. State, 142 So. 56, 225 Ala. 81. 


83... Reiter-Connolly Mfg. Co. v. 
Hamlin, 40 So. 280, 144 Ala. 192; 
Southern R. Co. v. Williams, 21 So. 
328, 113 Ala. 620; Valentine v. State, 
98 So. 483, 19 Ala.App. 510; Ray v. 
Wabash Ry. Co., (Mo.App.) 232 S.W. 
268; Bosserman v. Smith, 226 S.W. 
608, 205 Mo.App. 657; Hart v. Hudson 
River Bridge Co., 84 N.Y. 56; Weiss v. 
London Guaranty & Accident Co., 
Limited, of London, 124 A. 472, 280 
Pa. 325. 


[a] Ilustrations.—(1) In an ac- 
tion for burns to plaintiff’s stallion 
while in a palace horse car in freight 
yards, testimony of defendant’s wit- 
‘nesses, members of the fire depart- 
ment of the town, concerning remarks 
made by a witness at the time about 
the negro boys who were in the car 
smoking cigarettes, is properly ex- 
cluded, the witnesses not having 
known the witness who they stated 
made the remarks, and not being able 
positively to identify him. Ray v. 
Wabash Ry. Co., (Mo.App.) 232 S.W. 
268. (2) In an action by a boy by 
his next friend for injuries brought 
against the seller of dangerous fire- 
works, testimony by a police judge 
that either the boy or his mother 
made certain statements in his office 
is inadmissible in impeachment, there 
being no certainty as to the matter. 
Bosserman y. Smith, 226 S.W. 608, 205 
Mo.App. 657. 


[b] Evidence that cone of two wit- 
nesses made a statement contradic- 
tory to his testimony is not competent 
when it does not identify which wit- 
ness made such statement. Reiter- 
Connolly Mfg. Co. v. Hamlin, 40 So. 
280, 144 Ala. 192; Southern R. Co. v. 
Williams, 21 So. 328, 113 Ala. 620. 


[c] Fact that impeaching witness 
is mistaken as to name of principal 
witness does not render his testimony 
inadmissible where it is established 
that the person as to whose state- 
ments he testifies is the same person 
as the principal witness. Spencer 
Shoe Co. v. Jaramillo, 84 S.W. 241, 37 
Tex.Civ.App. 497. 


(1) Where the engineer of a train 
which had killed plaintiff's deceased 
at a crossing denied on créss-examina- 
tion admitting at the time of the ac- 
cident that he had not whistled, tes- 
timony of a bystander that a man 
dressed in overalls like a railroad man, 
and who resembled an engineer, and 
whom the witness took to be an engi- 
neer, had made a remark denied by 
the engineer, was admissible for im- 
peachment, it sufficiently identifying 
the engineer. Stegeman y. Pennsyl- 
vania R. Co., 6 F.(2d) 873. (2) Where 
depositions in another suit were of- 
fered as evidence, in which ‘‘Burns M. 
Walker” as a defendant testified, and 
was sought to be used in this suit 
wherein “B. M. Walker” was a plain- 
tiff, to prove his contradicting state- 
ments, the presumption of identity 
arising from the coincidence of names, 
in the absence of any evidence to re- 
pel it, was prima facie sufficient as a 
slight evidence of identity. Ray v. 
Walker, 4 Ky.Op. 151. (3) In an ac- 
tion to recover for lumber furnished 
defendant, testimony of a witness in- 
troduced to impeach defendant, that 
to the best of his recollection a con- 
versation was had with defendant at 
a place absolutely fixed at or about 
the time defendant was actually ata 
bank with reference to a loan, was 2 
sufficiently positive fixing of time, 
place, and person. Monroe Lumber 
oe v. Bezeau, 158 N.W. 880, 192 Mich. 


84 Forde y. Com., 16 Gratt. (57 
Va.) 547. 
85. Generally see supra §§ 497— 


640. 


86. Hardin v. State, 103 S.W. 401, 
Sill iexn@xrs bi59). 


87. Proof of written statement see 
infra, § 1307. 


Time of making contradictory state- 
ments see supra § 1242. 


88. Midland Valley R. Co. v. Skin- 
ner, 138 S.W. 969, 99 Ark. 370; Peo- 
ple v. Couteure, 151 P. 659, 171 Cal. 


43; Hales v. State, 33 S.W.(2d) 442, 
107 “WextCr, 1916; 
89. Washington & O. D. Ry. Co, 


v. Smith, 53 App.D.C. 184, 289 F. 582; 
People v. Oblaser, 62 N.W. 732, 104 
Mich. 579. 


nation of one of the people’s witness- 
es, in a criminal case, a portion of his 
testimony taken on the preliminary 
examination is read to him, and he 
denies so testifying, it is not proper 
to offer the evidence for the purpose 
of impeachment immediately. People 
v. Oblaser, 62 N.W. 732, 104 Mich. 579. 


90. Washington & O. D. Ry. Co. v. 
Smith, 53 App.D.C. 184, 289° EH. 582: 


91. Washington & O. D. Ry. Co. v. 
Smith, supra. 


92. State v. McCullough, 121 So. 
609, 168 La. 161. 


93. Rhomberg v. Avenarius, 112 N. 
W. 548, 135 Iowa 176; Com. v. Weber, 
31 A. 481, 167 Pa. 153: 


94. Howes v. Colburn, 43 N.E. 125, 
165 Mass. 385. 


95. Generally see supra § 1242. 


96. Time for impeaching evidence 
generally see supra § 1306. 


§7. See supra §§ 1282-1284, 1290. 


98. St. Louis, etc., R. Co. v. Faisst, 
61 S.W. 374, 68 Ark. 587; Chicago City 
R. Co. v. Matthieson, 72 N.E. 443, 212 
Ill. 292 [aff 113 Ill.App. 246]; Illinois 
Cent. R. Co. v. Wade, 69 N.E. 565, 206 
Til. 523 [rev 108 Ill.App: 423]; Chi- 
cago City R. Co. v. Mauger, 128 Ill. 
App. 512; Cole v. Drum, 197 P. 1105, 
109 Kan. 148; Romertze v. Hast River 
Nat. Bank, 49 N.Y. 577 [rev 32 N.Y. 
Super. 82, and expl Hanlon vy. Ehrich, 
71 N.B. 12, 15, 178 NY. 474, which 
stated that, while the text rule was 
not the real point decided, ‘‘the char- 
acter of the question was such as to 
necessitate a general discussion of the 
rule governing the admissibility of 
writings for the purpose of contra- 
dicting witnesses, and, as the case has 
been almost universally recognized as 
an authority upon the rule itself, we 
are not now disposed to give it such 
a narrow construction as to destroy 
the effect of its @€minently sound and 
practical reasoning’’]; People v. Gaff- 
ney, Sheld. 304, 14 Abb.Pr.N.S. 36 [aff 
50 N.Y. 416, 1 Cow.Cr. 526]. 


99. Cole v. Drum, 197 P. 1105. 109 
Kan. 148; Williams v. Miller, 49 P. 
703, 6 Kan.App. 626. 


1. Cole v. Drum, 


197 P. 1105, 109 
Kan. 148. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1307-1309] 


his signature and the party desires to cross-examine 
him as to the contents of the writing it is proper to 
have it read to the jury then and there,? but where 
a party has neglected to introduce a contradictory 
written statement during his cross-examination of the 
witness who made it, it is in the discretion of the 
court to refuse him,permission to inject it during the 
cross-examination of another witness.® 
material that the witness has coneluded his testimo- 
ny and is absent from the courthouse at the time 
the document is finally introduced in evidence.* 


2. St. Louis, etc., R. Co. v. Faisst, 
61 Sw. 374, 68 Ark. 587; Chicago 
City R. Co. v. Matthieson, 72 N.E. 443, 


ye 
212 Tl 292) [aff 113-1. App..246]);Per- 
ine v. Interurban St. R. Co., 86 N.Y.S. 
479, 43 Mise. 70. 


[a] Thus a paper which has been 
shown to a witness, read by him, and 
which he admits to have signed, may, 
within the discretion of the court, 
be permitted to be read on his cross- 
examination. Chicago City R. Co. v. 
Matthieson, 72 N.E. 4438, 212 Ill. 292 
[aff 113 Tll.App. 246]. 


G2  ot mouis, etc!, RCo. ‘v; Maisst, 
61 S.W. 374, 68 Ark. 587. 


4 Hartley v. Sanders, 164 S.E. 232, 
45 Ga.App. 273. 


5. Ala.—Burton v. State, 87 So. 
435, 141 Ala. 32; Baird Lumber Co. v. 
Devlin, 27 So. 425, 124 Ala. 245. 


Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 


Ill.—Belskis v. Dering Coal Co., 92 
N.E. 575, 246 Ill. 62, 20 Ann.Cas. 388. 


Ky.—Taliaferro v. Commonwealth, 
150 S.W. 977, 151 Ky. 10. 


La.—State v. Tolliver, 
47 La.Ann. 1099. 


Mich.—Grusiecki v. Jaglay, 244 N. 
W. 211, 260 Mich. 9; Rein v. Sklar, 
203 N.W. 85, 220 Mich. 323. 


Mo.—Carter v. St. Louis & S. F. Ry. 
Co., (App.) 249 S.W. 124; Hackleman 
v. Kansas City Rys. Co., 217 S.W. 618, 
203 Mo.App. 125. 


Neb.—Omaha L. & T. Co. v. Douglas 
County, 86 N.W. 936, 62 Neb. 1. 


N.J.—Altieri v. Public Service Ry. 
Co., 135 A. 786, 103 N.J.Law 351; Bit- 
terman v. Marino, 158 A. 495, 10 N. 
J.Misc. 199. 


N.Y.—Hojffman v. New York Cent., 
CtCu ph OO ou INDY ake 4a ATA Et noi 
{aff 46 N.Y.Super. 526]. 


Tex.—Battle v. Wolfe, (Civ.App.) 
283 S.W. 1073; Short v. State, 187 S. 
W. 955, 79 Tex.Cr. 426. 


See also Jacobs v. Boston El. R. 
Co., 74 N.E. 349, 188 Mass. 245 (hold- 
ing that where a witness was request- 
ed to, and did, write his name and ad- 
dress tor purposes of comparison, byt 
did not write the rest of the paper 
for comparison, only the signature of 
the paper containing the contradic- 
tory statements was admissible). 


[a] Thus (1) where it does not ap- 
pear that the witness signed the state- 
ment, or that it contains the declara- 
tions exactly as he made them, or that 
it is in his handwriting, or that it was 
made upon the same paper that was 
shown to him, it is not admissible in 
evidence. Vaughn v. O’Gara Coal Co., 
173 Ill.App. 268. (2) Where a witness 
denied making assertions in a state- 
ment bearing the witness’ signature, 
such statement was incompetent for 
impeachment, where there was no tes- 
timony that the witness made the as- 
sertions therein contained.  Bitter- 
man v. Marino, 158 A. 495, 10 N.J.Misc. 


17 So, 502, 


WITNESSES 


it 1s im-=- 


199. (3) Where the motorman of a 
street car testified that the truck 
which scraped the side of the car and 
injured a passenger thereon bore a 
named license number, a slip of paper 
that had on one side numbers as tes- 
tified to by motorman, and on the oth- 
er Side different numbers, was prop- 
erly excluded when offered to discred- 
it his testimony, no one having iden- 
tified it as ever having been in his 
possession. -Rein v. Sklar, 203 N.W. 
85, 230 Mich. 328. 


[b] Affidavit and warrant for ar- 
rest.—In a prosecution for rape, an 
affidavit and warrant for accused’s ar- 
rest, offered to impeach the state’s 
witnesses, were properly excluded 
where the witness was not asked if 
she had anything to do with obtain- 
ing the affidavit or warrant, nor if 
she saw a deputy sheriff serving it 
after the alleged rape and before the 
affidavit was made and the warrant 
issued, nor if she gave such officer 
any information in regard to the mat- 
ter before the affidavit was made and 
there being no evidence that any 
state’s witness knew of the making 
of the warrant and affidavit. Talia- 
ferro v. Commonwealth, 150 S.W. 977, 
151 Ky. 10: 


{[c] Bill of complaint.—In an ac- 
tion for damages for an agent’s neg- 
ligence in protecting the vendee’s in- 
terest under a land contract, exclud- 
ing a certain bill of complaint by the 
vendee was not error, in the absence 
of proof of execution, or identification. 


Grusiecki v. Jaglay, 244 N.W. 211, 
260 Mich. 9. 
[d] Letter alleged to have been 


written by a witness is not admissi- 
ble as impeaching evidence unless it 
is shown either by positive proof or 
by proof of handwriting that the wit- 
ness wrote the letter, and the fact 
that it bears the postmark of the of- 
fice at which he receives his mail is 
not sufficient evidence of that fact. 
State v. Tolliver, 17 So. 502, 47 La. 
Ann, 1099. 


[e] Memorandum of oral declara- 
tion.—An unsigned typewritten state- 
ment of things said by an alleged 
partner of defendants during a con- 
versation with plaintiff's attorney, 
who testified that he wrote it in the 
presence of the speaker, who orally 
approved it, was not admissible to 
discredit the speaker’s denial of the 
partnership or to show the existence 


thereof. Dinger v. Friedman, 123 A. 
641, 279 Pa. 8. 
[f] Police station record.—Where, 


in an action for personal injuries, it 
appears that plaintiff, after having 
recéived the injuries complained of, 
was taken with another to a station 
house, where a record was made of the 
accident, such record is not admissi- 
ble to contradict the latter’s testimo- 
ny, in the absence of evidence that he 
furnished the information from which 
the record was made. Hoffman y. 
INieWa VOLk@entralwete.,, Ri R. Co. Si 
INDY icos el AM Raesot Latt.46. N.Y. 
Super. 536]. 


[§ 1308] (b) Authentication. 
ment must be properly authenticated as that of the 
witness whom it is desired to impeach thereby be- 
fore it can be admitted for that purpose. 
necessary that the witness’ signature to a paper be 
proved by the testimony of the witness himself ;* but, 
if he denies having signed it,’ or claims to have no 
recollection thereof,® it may be proved by other evi- 
dence that he did in fact sign it, and upon such 
proof being made the writing is admissible.® 


i 1309] (c) Best and Secondary Evidence. Or- 


[70 C.J.] 1129 


A’ written state- 


It is not 


{[g] Right to read statement.— 
Where a written statement sought to 
be introduced to impeach a witness’ 
testimony was exhibited to the wit- 
ness, who acknowledged his signa- 
ture thereto, but his attorney’s re- 
quest that he might read it was re- 
fused, the statement was not admis- 
sible in evidence. Hackleman v. Kan- 
sas City Rys. Co., 217 S.W. 618, 203 
Mo.App. 125. 


{h] Genuine instrument required. 
—A written statement must be gen- 
uine and in the same condition when 
offered in evidence as when the wit- 
ness made it. Helgesen v. Chicago 
Suburban Water & Light Co., 156 Ill. 
App. 541. 


[i] Effect of denial.—An affidavit 
denied being made by witness was 
inadmissible to impeach him, where 
no proof was offered tending to show 
that the witness had in fact made 
it. Battle v. Wolfe, (Tex.Civ.App.) 
283 S.W. 1073. 


6. Novogrucky Me Brooklyn 
Heights R. Co., 110 N.Y.S. 28, 125 App. 
Div. 715 [exp] Romertze v. Hast River 
Nat. Bank, 49 N.Y. 577]. 


_[{a] Evidence held insufficient.—A 
litigant’s testimony that he received 
a_ certain letter from a witness in re- 
ply to one written by him to the wit- 
ness is insufficient evidence that the 
witness wrote the letter to make it 
admissible to contradict him. Baird 
Lumber Co. v. Devlin, 27 So. 425, 124 
Ala. 245. 


7. Illinois Cent. R. Co. v. Wade, 69 
tei 565, 206 Ill. 523 [rev 108 Ill.App. 


[a] Specimens of handwriting.— 
Although a witness denied writing a 
certain letter, yet where he wrote cer- 
tain parts of sentences taken from 
the letter in the presence of the jury, 
and the specimens were allowed to go 
to the jury, along with the letter, un- 
der proper instructions, there was no 
error in admitting the letter, which 
strongly contradicted statements of 
the witness made at the trial. Bai- 
ley’s Widow and Heirs v. See, 219 S. 
W. 1061, 187 Ky. 596, 


8. Short v. State, 187 S.W. 955, 79 
Tex.Cr. 426. 


[a] Illustration.—In a prosecution 
for murder, where a witness for the 
defense testified at variance with a 
statement made on the day of the 
murder, which statement the witness 
claimed to have no recollection of, it 
was proper for the district attorney, 
who elicited such statement, to testi- 
fy that he wrote it as nearly in the 
witness’ language as he could, using 
the narrative form, and that he ex- 
plained the nature of the inquest be- 
fore taking the statement, which the 
witness signed after he read it to her. 
Reese State, 187 S.W. 955, 79 Tex. 

We . 


9. EU. cansas (Clive RivcumOor 
233 S.W. 205, 289 Mo. 193; George C. 
Porter Motor Corporation v. U. S. Cas- 
ualty Co., (Mo.App.) 18 S.W.(2d) 133; 
Pennsylvania F. Ins. Co. v. Carnahan, 


1130 [70 C.J.] 


dinarily a contradictory statement in writing must 
be proved by producing the writing itself;1° but 
where sufficient grounds therefor are shown? sec- 
ondary evidence of the contents of written contradic- 
tory statements of a witness may be admitted. 


[§ 1310] (d) Reading Part of Instrument. 
writing, as a whole, is contradictory, the whole should 


WITNESSES 


If the 


19 OhioCir.Ct. 97, 10 OhioCir.Dec. 225.| v. Western Union Telegraph Co., 8&4 


{a] Thus (1) where a witness de- 
nied that he had signed a certain in- 
strument, and another witness was 
then called, who testified that the pre- 
ceeding witness did sign said instru- 
ment, it was not error to admit such 
written instrument in evidence, 
Pennsylvania F. Ins. Co. v. Carnahan, 
19 OhioCir.Ct. 97, 10 OhioCGir.Dec. 225. 
(2) In an action against a street rail- 
way company for personal injuries, 
the introduction of a written state- 
ment by a witness tending to contra- 
dict his testimony was not error, al- 
though he denied that the statement 
and signature were his, where he 
signed his name on a paper and the 
two signatures were compared by the 
jury, and another witness testified 
that before the trial he had admit- 
ted the statement and signature were 
hiseEniien, VKansas City Rys. Co., 
233 S.W. 205, 289 Mo. 193. 


10. Brilliant Coal Co. v. Sparks, 81 
So. 185, 16 Ala.App. 665 [cert den 82 
So. 161, 203 Ala. 131]; Pratt v. Nor- 
ton, 2 Hun (N.Y.) 517, 5 Thomps.&C. 
8; Beyer v. Consolidated Gas Co., 60 
N.Y.S. 628, 44 App.Div. 158; Kuhn y. 
Poole, 112 P. 962, 27 Okl. 534. See 
Collins v. Commonwealth, 135 S.W. 
401, 143 Ky. 60 (holding that in a 
prosecution for carnally knowing. a 
girl under sixteen years of age, the 
record of a juvenile institution, to 
persons connected with which prose- 
ecutrix made statements inconsistent 
with her testimony, are inadmissible, 
where such persons are not called to 
testify with regard to such declara- 
tions). 


fa] hus, where’ contradictory 
statements to impeach a witness con- 
sist of writings, they are the best 
evidence; and, in the absence of a 
showing that they are lost or de- 
stroyed or that they cannot be pro- 
duced, parol evidence is inadmissi- 


ble. Kuhn vy. Poole, 112 P. 962, 27 
Okl. 534. 
[b] Parol evidence of contents of 


witness’ pleading in andther action 
is ineqampetent to impeach his testi- 
mony. Beyer v. Consolidated Gas Co., 
60 N.Y.S. 628, 44 App.Div. 158. 


11. See §§ 1315-1339, 
1342-1357. 


12. Brilliant Coal Co. v. Sparks, 81 
So. 185, 16 Ala.App. 665 [cert den 82 
So. 161, 203 Ala. 131]; Lewandowski 
v. State, 72 S.W. 594, 44 Tex.Cr. 511. 


[a] Rule not apxiticable to collat- 
eral issues.—In an action for hay sold 
to defendant, his testimony that a 
writ in another suit against his al- 
leged principal had been served on 
him as agent was admissible as af- 
fecting his credit, the rule as to foun- 
dation for secondary evidence of con- 
tents of writing not applying..- Gil- 
man Bros. v. Booth, 99 A. 730, 91 Vt. 
123. 

13. People v. Sweeney, 22 N.W. 50, 
55 Mich. 586; Larkin v. Nassau Elec- 
tric R. Co., 98 N.E. 465, 205 N.Y. 267; 
Hanlon y. Ehrich, 71 N.E. 12, 178 N.Y. 
474; Sessa v. Shevers Ice Cream Co., 
218 N.Y.S. 697, 215 .App.Div. 390; 
O’Connor v. International Ry. Co., 210 
N.Y.S. 811, 213 App.Div. 411; Smith 


Evidence 


S.E. 796, 168 N.C. 515. See Mair v. 
Bassett, 117 Mass. 856 (holding that 
on an issue whether a loan made by a 
person deceased, and for which a note 
since lost was given, was to defend- 
ant or a third person, who testifies 
that the loan was made to him, a 
memorandum, signed by deceased, re- 
citing the receipt of the note from 
defendant, on which a certain sum is 
stated to be due to defendant on the 
happening of a certain event, and on 
which the third person afterward 
wrote a receipt for the part of the 
sum named therein, was admissible as 
a whole, as affecting the credibility of 
such third ‘person). 


[a] MNoncontradictory portions 
must be pointed out.—Where plain- 
tiff's counsel objected to a written 
statement tending to impeach his wit- 
ness, without’pointing out portions 
not contradictory to the witness’ tes- 
timony, and the court refused to rule 
thereon, but merely stated that con- 
tradictory portions were admissible, 
defendant’s counsel was entitled to 
place the entire statement in evidence, 
and its exclusion because of the 
court’s ruling deprived defendant of a 
substantial right. O'Connor y. In- 
ternational Ry. Co., 210 N.Y.S. 811, 
213 App.Div. 411. ; 


14. U.S.—Chicago,.M. & St. P. Ry. 
Co. v. Harrelson, 14 F.(2d) 893; New 
York Gent. R. Co: v., Dunbar, 296. EF. 
57 [cert den 44 S.Ct. 456, 265 U.S. 582, 
68 L.Ed. 1190]; Charlton v. Kelly, 156 
F. 433, 84 C.C.A. 295, 138 Ann.Cas. 518. 


Cal.--People v. Cole, 59 P. 984, 127. 
Cal. 545; People v. Lambert, 52 P. 307, 
120 Cal. 170. 


Ill.—Pienta v. Chicago City Ry. Co., 
120 N.B. 1, 284 Ill. 246 [rev 208 Ill. 
App. 309]. 


Ind.—Miller v. Preble, 42 N.E. 220, 
142 Ind. 632. 


Kan.—Terry v. Kansas Gravel Co., 
143 P. 485,93 Kan..125. 


Neb.—Masourides v. State, 125 N.W. 
132, 86 Neb. 105. 


N.Y.—Larkin v. Nassau Electric.R. 
Co., 98 N.E. 465, 205 N.Y. 267; Hanlon 
Ve Ehriehayi SNE 12, 2VS.GN EY: 44s 
People v. Dimick, 14 N.E. 178, 107 N. 
Y. 13; Sessa v. Shevers Ice Cream Co., 
ZAR FING YA. Sao o, PeabieeApp MDiv.” 13910; 
O’Connor vy. International Ry. Co., 210 
N.Y.S. 811, 213 App.Div. 411; Leggett 
v. Watertown, 86 N.Y.S. 982, 93 App. 
Div. 80; Conway v. Stevens, 64 N.Y.S. 
217, 31 Misc. 243 [rev 58 N.Y.S. 1004, 
28 Mise. 785]. But compare Hine v. 
Cushing, 6 N.Y.S. 850 (holding the 
admission of the whole of the affida- 
vit in evidence not objectionable 
where expressly limited to its func- 
tion of the showing of statements in- 
consistent with the witness’ present 
testimony). 


Pa.—Backstrom v. Kaufmann De- 
pas tinent Stores, 110 A. 235, 266 Pa. 


Tex.—Johnson’s Hstate vy. Poindex- 
ter, (Commn.App.) 293 S.W. 558 [rev 
(Civ.App.) 288 S.W. 575]; E. Alke- 
meyer Co. v. McCardell, (Civ.App.) 
183 S.W. 416. 


Vt.—Hambleton v. U. Aja Granite 


[§§ 1309-1310 


be read to the jury;13 but where the writing by which 
it is sought to impeach the witness contains matter 
which is irrelevant and incompetent, only such parts 
of the writing as are contradictory to, or inconsistent 
with, the testimony of the witness should be read to 
the jury by the impeaching party.'# 
where the incompetent or irrelevant matter cannot 


In such ease, 


Co., 118 A. 878, 96 Vt. 199; Bellows 
v. Sowles, 7 A. 542, 59 Vt. 63. 


Va.—ElNson v. Commonwealth, 107 
S.E. 697, 130 Va. 748. 


[a] Rule applied.—(1) Where a 
witness testified that she did not say 
in a certain statement that accused 
was drunk, so mueh of such written 
statement as asserted that accused 
was drunk was admissible to contra- 
dict her testimony... Tyler v. State, 97 
So. 573, 19 Ala.App. 380 [rev on other 
grounds 97 So. 573, 210 Ala. 96]. (2) 
The admission in evidence of the only 
part of a letter written by defendant’s 
bookkeeper to its president which was 
contradictory of her testimony was 
proper. E. Alkemeyer Co. v. McCar- 
dell, (Tex.Civ.App.) 183 S.W. 416. 


{b] Complete parts of instrument. 
—Complete parts of the depositions 
of a person examined as a witness on 
the trial, and not mere detached an- 
swers, should be read to show contra- 
dictory statements.- Terry v. Kan- 
sas Gravel Co., 143 P. 485, 93 Kan. 125. 


[c] Conclusions not admissible.— 
(1) In a personal injury action by a 
passenger in a wagon struck by de- 
fendant’s street car, it was not error, 
after receiving impeaching testimony 
consisting of written statements as 
to how the accident occurred, to re- 
fuse to allow conclusions in such 
statements as to who was to blame to 
be admitted. Pienta v. Chicago City 
Ry. Co., 120 N.E. 1, 284 Ill. 246 [rev 
208 Ill.App. 309]. (2) Where .a wit- 
ness testified only to what he saw and 
heard, and on ecross-examination iden- 
tified a paper signed by him shortly 
after the accident in question, and to 
contradict his testimony plaintiff of- 
fered such paper in evidence, it was 
proper to exclude the statement con- 
tained therein, “I cannot blame K.’s 
driver in any way,” such expression 
being an opinion not contradicting his 
evidence, at_the trial. Backstrom v. 
Kaufmann Department Stores, 110 A. 
235, 266 Pa. 489. 4 


[d] Entire statement may be re- 
fused.—Defendant’s offer to impeach 
plaintiff's claim that he had an.offer 
by G for sixty dollars a week for a 
year, as evidenced by part of a letter 
stating that he had submitted the 
business statement of G to a banker, 
whose advice was not to buy, and al- 
so stating what the banker said and 
did about the matter, was properly 
excluded as having no force as im- 
peaching evidence, and, being part of 
the offer, it was not error to exclude 
the whole.—Mullaney v. C. H. Goss 
Co., 122 A. 430, 97 Vt. 82. 


[e] Not admissible to explain rest 
of statement.—Where the statement 
of a witness’ opinion made before tri- 
al ina written form was not admissi- 
ble because not contradictory to his 
testimony, it will not be received be- 
cause without it other parts of the 
written statement awould not accu- 
rately express the meaning. Back- 
strom v. Kaufmann Department 
Stores, 110 A. 235, 266 Pa. 489. 


[f] Specific objection required.—A 
written statement by a witness for 
the adverse party, inconsistent with 
his testimony, is admissible in its en- 
tirety after its genuineness has been 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1310-1314] 


safely be read to the jury, the writing should be 
marked for identification and the competent part 
thereof read into the minutes, so as to form part 
of the record.‘®> Such matters are, however, largely 
within the sound judicial discretion of the trial 
court.1® In some jurisdictions, where a part of an 
instrument containing contradictory statements is in- 
troduced in evidence, the other party may introduce 
the whole statement in evidenee.!7 


Indictment. Although the minute of the witness’ 
testimony before the grand jury in another prosecu- 
tion may be admissible,!8 the indictment to which 
the minute was attached cannot be admitted on the 
ground that it is a part of an entire document which 
consisted not only of the minute, but also of the in- 
dictment.?® 
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who testified at such trial.?° 


[§ 1312] bb. Brief of Evidence or Copy Thereof. 
A brief of evidence, approved by the presiding judge 
as a correct brief of evidence introduced on a for- 
mer trial of the same case, and filed under his order 
as a part of the record in connection with a motion 
for a new trial then made, is admissible to impeach 
a witness on the former trial, by showing that he tes- 
tified differently thereon;?! and a copy of the brief 
of evidence retained in the lower court, according 
to the provisions of law when the original was sent 
up, has been held available at a second trial for the 
purpose, when the original was properly retained 
in the files of the appellate court.?? 

[§ 1313] cc. Case on Appeal or Motion for New 


Trial. The case on appeal of a former action?* or 
motion for new trial2+ is not admissible as evidence 


[§ 1311] (7) Proof of Former Testimony*—(a) 
Particular Evidence—aa. Bill of Exceptions. 
of exceptions taken at a former trial is not admissible 
in evidence for the purpose of impeaching a witness 


established, unless objection is made 
to specific portions thereof as irrele- 
vant or incompetent, in which case 
such portions should be excluded, and 
only the balance. admitted. O’Con- 
nor v. International Ry. Co., 210 N. 
Y.S. 811, 213 App.Div. 411. 


[g] On general objection.—It was 
improper to exclude, on a general ob- 
jection, a written statement made by 
a witness before the trial, offered to 
contradict his testimony, although 
part of the statement did not tend to 
impeach the witness. Archbold v. Jo- 
line, 114 N.Y.S. 169. 


[h] Effect of statute.—Code 
(1919) § 6216, which allows a witness 
for the purpose of contradiction to 
be cross-examined as to previous 
statements made by him in writing, 
without the writing being shown to 
him, and on his admitting the making 
of it does not require the party cross- 
examining to offer the writing in evi- 
dence, by the further provision, “But 
it shall be competent for the court at 
any time during the trial to require 
the production of the writing for its 
inspection, and the court may there- 
upon make such use of it for the pur- 
poses of the trial as it may think 
best,” means legitimate use, and does 
not per se render admissible in evi- 
dence a writing which independently 
of such section would be inadmissi- 
ble; and so it was error to allow the 
commonwealth to read to the jury the 
whole of affidavits of the witness con- 
taining the inconsistent statements, 
they not being substantive evidence, 
but hearsay, and defendant, cross-ex- 
aminer, not having put in evidence 
any part of the affidavits. -Ellison v. 
C. snmonwealth, 107 S.E. 697, 130 Va. 
748. 


[i] Proper procedure.—(1) ‘“‘Where 
a written statement or deposition 
signed by the witness is offered in 
evidence, counsel have no legal right 
to read to a witness on the stand de- 
tached portions of said statement or 
deposition, for the purpose of im- 
peaching him, but the statement or 
deposition should be shown to the 
witness, and if his signature thereto 
is admitted to be genuine, the whole 
statement or deposition, as far as it 
is competent, must be offered in evi- 
dence, and speaks for itself. If apart 
of the instrument does not bear upon 
the question under consideration, then 
the impeaching party must read to the 
jury all that the instrument contains 


; 


A bill 


in reference to the impeaching mat- 
ter, and opposing counsel may then 
read the remainder of the instrument, 
if any, that is relevant and compe- 
tent.” Littig v. Urbauer-Atwood 
Heating Co., 237 S.W. 779, 785, 292 Mo. 
226. (2) “If a party wishes to show 
that a witness testified differently by 
deposition from his testimony at the 
trial, he must identify the deposi- 
tion, and then offer the part of it that 
he contends contradicts the testimony 
of the witness at the trial. He should 
not be permitted to ask the witness 
if he did not testify to certain facts 
in his deposition, and then afterward 
offer the deposition or not as he 
chooses. Such procedure is now held 
to be unfair to the witness, and not 
permissible. After identifying the 
deposition, he may offer such part as 
he desires.’’ Carter v. St. Louis & 
Fane R. Co., (Mo.App.) 249 S.W. 124, 


[j] Reversible error—Where a 
statement of all the facts of a homi- 
cide for which a party is on trial is 
prepared by the county attorney and 
signed by a witness of the homicide, 
and on trial the téstimony of the 
witness contradicts a part of such 
statement, it is reversible error to 
permit the whole of it to be read to 
the jury. Masourides v. State, 125 N. 
W. 132, 86 ‘Neb. 105. 


Right of party introducing witness 
to read other parts of instrument see 
infra § 1333. ‘ 


15. Hanlon v. Ehrich, 71 N.E. 12, 
LOS OSD Ga We 


16.) Chicago, M: & St. PRP) Ry. Co. v: 
Harrelson, 14 F.(2d) 898. 


[a] Rule applied.— W here the 
statement of a witness contained 
much matter that was wholly imma- 
terial, but it might be found in some 
respects inconsistent with parts of 
the testimony which he had given, al- 
though it would have been better to 
allow the jury to hear only those 
parts which bore on his testimony, it 
being possible to find that it was one 
connected statement, the reading of 
it to the jury was not wrong as a 
matter of law. Grebenstein v. Stone 
& Webster Engineering Corp., 91 N.E. 
411, 205 Mass. 431. 


17. Nations v. State, 237 S.W. 570, 
91 Tex.Cr. 112. 


18. See infra §§ 1317-1318. 
19.. State v. Huckins, 234 N.W. 554, 


*By FELIX C. GRABER (§§ 1311-1328), 


of the testimony given in such action by the wit- 
ness sought to be impeached. 


[§ 1314] dd. Immigration Records. 


Immigration 


212 Iowa 283. 


20. Ala.—South & N. A. R. Co. v. 
Wood, 72 Ala. 451; Askew v. State, 66 
So. 852, 11 Ala.App. 293. 


a es v. State, 8 S.E. 431, 81 Ga. 
760. 


Ind.—Pennsylvania Co. v. Marion, 
23 N.E. 973,123 Ind. 415, 185Am.S:.R. 
330, 7 L.R.A. 687; Terry v. Shively, 
93 Ind. 413. 


Iowa.—Boyd v. Oskaloosa First Nat. 
Bank, 25 Iowa 255. 


Ky.—Boner v. Com., 40 S.W. 700, 19 
Ky.L. 409. Contra Baylor v. Smith- 
ers, 1 T.B.Mon. 6. 


Me.—State v. Bonney, 35 Me. 105. 


See At ee v. McAllister, 54 Md. 


Va.—Cox v. Commonwealth, 125 S.E. 
139, 140 Va. 513. 


[a]. Unverified bill of exceptions 
is inadmissible in subsequent proceed- 
ings to impeach or contradict a wit- 
ness, whose evidence it purports to 
contain, unless supported as other 
proof. Cox v. Commonwealth, 125 S.E. 
139, 140 Va. 518. 


[b] Without proof of their correct- 
ness, recitals of a bill of exceptions, 
prepared on a former trial, as to what 
a state’s witness then testified, are in- 
admissible to impeach him. Askew v. 
State, 66 So. 852, 11 Ala.App. 2938. 


21. Cox v. McKinley, 73 S.E. 751, 
10 Ga.App. 492. 


22. Mays v. Redman Bros., 68 S.E. 
he he Ga. 870; Smith v. State, 28 
ya. 19. : 


23. Guenther v. Ridgway Co., 156 
N.Y.S. 534, 170 App.Div. 725; Trenk- 
mann v. Schneider, 56 N.Y.S. 770, 26 
Misc. 695 [rev 51 N.Y.S. 232, 23 Misc. 
336]; McCamant v. Roberts, 15 S.W. 
580, 1054, 80 Tex. 316; Houston, etc., 
R. Co. v. Strycharski, (Civ.App.) 35 
S.W. 851 [mod on other grounds 87 S. 
W. 416, 92''Tex. ft]. 


[a] Typewritten record on appeal 
in another suit of the testimony of a 
witness is not competent proof of the 
testimony of such witness, to impeach 
his testimony in the later suit. 
Guenther v. Ridgway Co., 156 N.Y.S. 
534, 170 App.Div. 725. 


24. Neilson v. Columbian Ins. Co., 
1 Johns. (N.Y.) 301. 
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records showing previous statements of a witness be- 
fore immigration authorities are admissible to im- 
peach a witness by contradictory statements.”° 


[§ 1315] ee. Judge’s Report of Evidence. The re- 
port of testimony at a former trial, although signed 
by the presiding judge, is not admissible to show what 
the witness testified on such trial, for the purpose of 
contradicting him.?°* 


{§ 1316] ff. Judgment Roll. In an attempt to 
show inconsistent testimony given by a witness in 
another action, an offer of the judgment roll in such 
action, containing the stenographie minutes of the 
evidence taken therein, is properly rejected as being 
too broad, embracing matter foreign to the issue and 
having no possible bearing on the eredibility of the 
witness.?7 


[§ 1317] gg. Notes or Minutes of Testimony— 
(aa) In General. The judge’s notes taken at a for- 
mer trial of a case are not admissible in evidence for 
the purpose of showing contradictory statements of a 
witness,?® and, although there is authority admitting 


¢ 
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[§§ 1314-1318 


such minutes,?® the same has been held true of the 
minutes of the testimony given before a grand jury,*° 
or at a preliminary hearing,*! or coroner’s inquest.*? 
On the other hand it has been held that the minutes 
of the testimony of witnesses taken by an attorney 
on a former trial, when properly proved, might be 
read in evidence to impeach the same witnesses on a 
second trial,*? and that the answers of a witness up- 
on his written examination as a bankrupt, before a 
register in bankruptey were admissible in evidence to 
contradict him, although the answers were put into 
writing on the dictation of his attorney, and the ex- 
amination was never completed and the answers were 
never signed.*4 


Court records, when properly proved or properly 
certified, are admissible to prove egntradictory state- 
ments made in another trial or hearing;?° but such 
records, in order to be admissible, must be fully iden- 
tified.2® Court records made up by his attorney are 
binding on a party and can be used to discredit him 
respecting his testimony in another suit.** 


[§ 1318] (bb) Stenographer’s Notes or Tran- 


25. Moy Said Ching v. Tillinghast, 
21 F.(2d) 810. 


26. Webster v. Calden, 55 Me. 165. 


27. Donaldson v. Alexander, 60 N. 
Y.S. 463, 29 Misc. 356. 


28. Nelms v. State, 21 Miss. 500, 
53 Am.D. 94; Schall v. Miller, 5 Whart. 
(Pa.) 156; Richards v. Com., 59 S.H. 
1104, 107 Va. 881. 


fa] Rule applied.—Notes of the 
testimony given by a witness on a 
former trial taken by the judge who 
tried the cause are not admissible for 
the purpose of contradicting the wit- 
ness, where the judge testified that it 
was not his practice to take full notes 
of the testimony, except in cases 
where it was probable the cause would 
be reviewed, and it did not appear that 
full notes were taken by him on that 


trial. Schall v. Miller, 5 Whart. (Pa.) 
156. 
[b] Reasons for rule. — (1) The 


court is not required to take full notes 
of such statements (Nelms v. State, 
21 Miss. 500, 53 Am.D. 94), (2) and 
such notes are not taken on the dis- 
charge of any official duty, but for the 
judge’s own private convenience 
(Richards vy. Com., 59 S.E. 1104, 107 
Va. 881). 


29. Ark.—Cole v. State, 
377, 59 Ark. 50. 


Iowa.—State v. Huckins, 234 N.W. 
554, 212 Iowa 283. 


N.C.—State v. Jordan, 14 S.E. 752, 
LIShG! INIKOR Ze 


S.c.—State v. Jones, 7 S.E. 296, 29 
SiC! 200" 


Tex.—De Arman v. State, 189 S.W. 
145, 80 Tex.Cr. 147; Parker v. State, 
(Cr.) 65 S.W. 1066. 


[a] Rule applied.—(1) Offering in 
evidence minute of testimony of wit- 
ness before grand jury in another 
prosecution. is proper to impeach wit- 


26 S.W. 


ness. State v. Huckins, 234 N.W. 554, 
912 Iowa 283. (2) Where certain 
witnesses denied that they made 


statements before the grand jury con- 
trary to their testimony on the trial, 
and the statements made before the 
grand jury, which had been reduced 
to writing, were proved by one of the 
grand jurors, it was not error to al- 


low the introduction of such state- 
ments in evidence for the purpose of 
impeaching the witnesses, although 
there was no law requiring the testi- 
mony before the grand jury to be re- 
duced to writing. Parker v. State, 
(Dex Cr yn Ga USiw.a L066 9 e(S)a 1) Ttais 
competent, for the purpose of contra- 
dicting a witness, to prove by the 
minutes of the coroner, who had taken 
down in writing the witness’ testi- 
mony at the inquest, what the witness 
then said. »Cole’v. State, 26 S.W. 377, 
59 Ark. 50; State v. Jones, 7 S.H. 296, 
29 S.C. 201. (4) The written state- 
ment taken at an examining trial can 
be used to impeach a witness stating 
what he testified to at such trial. De 
Arman v. State, 189 S.W. 145, 80 Tex. 
Cr. 147. (5) So, where the commit- 
ting magistrate testified that the pro- 
ceedings on the preliminary examin- 
ation were in his handwriting, and he 
was certain that what was there writ- 
ten was a true statement of the prose- 
cutrix’ evidence taken before him, 
such statement is admissible in evi- 
dence to contradict or discredit the 
prosecutrix’ evidence at the trial. 
State v. Jordan, 14 S.B. 752, 110 N.C. 
491. 


30. Lind v. State, 207 S.W. 47, 137 
Ark. 92; Jenkins v. State, 18 So. 182, 
35 Fla. 737, 48 Am.S.R. 267; State v. 
Reinheimer, 80 N.W. 669, 109 Iowa 
624; State v. Hayden, 45 Iowa 11. 


31. Ark.—Mitchell v. State, 83 S. 
W. 1050, 73 Ark. 291; Payne v. State, 
52 SW. 276, 66 Ark 545. But see 
Milan v. State, 24 Ark. 346; Atkins v. 
State, 16 Ark. 568 (both holding tes- 
timony taken before examining court 
and reduced to writing admissible). 


Iowa.—State v. Adams, 43 N.W. 194, 
78 Iowa 292; State v. Hayden, 45 Iowa 
alah 


Miss.—Scott v. State, 46 So. 251, 
92 Miss. 833. 
N.Y.—People v. Watts, 1 Wheel.Cr. 
52) : 
Or.—State v. Goodager, 106 P. 638, 
108 P. 185, 56 Or. 198. 


[a] BRule applied under a statute 
requiring only the substance of the 
testimony to be taken down. Payne 
v. State, 52 SW. 276, 66 Ark. 545. 


[b] Admission of 


Where, in a prosecution for homicide, 
a state’s witness testified to certain 
facts, and then denied that he had tes- 
tified otherwise in the examining 
court, but, when shown the notes of 
the justice, admitted the genuineness 
of his signature, and claimed that the 
testimony had not been taken down 
correctly, it was held that as the only 
issue on which he could have been 
contradicted was as to whether his 
statements had been correctly written 
down and the contents of the former 
examination were admitted by the 
witness, there was no error in refus- 
ing to permit the paper itself to be 
read to the jury. Mitchell v. State, 
83 S.W. 1050, 73 Ark. 291. 


o2. New “York Life Ins. Co. vw. 
Neasham, 250 F. 787, 163 C.C.A. 1129 
[rev 244 F. 556]; State v. Davis, 140 
P. 448, 70 Or. 93; Edwards v. Gimble, 
51 VAS 35, 202. ba. 30, 


fa] Rule applied.i—Where testi- 
mony of a witness at coroner’s inquest 
was reduced to writing in accordance 
with Nev. Rev. St. § 7550, but the rec- 
ord was not read to or by the witness, 
and was not signed by him, a tran- 
script thereof is not admissible to im- 
peach the testimony of such witness 
in a subsequent case growing out of 
the death investigated by the coroner. 
New York Life Ins. Co. v. Neasham, 
a 787, 163 C.C.A. 119 [rev 244 &. 
556]. 


[b] Coroner’s record of a witness’ 
testimony at the inquest is not admis- 
sible to impeach him. State v. Davis, 
140 P. 448, 70 Or. 93. 


33. Fisher v. Kyle, 27 Mich. 454. 


34. Knowlton v. Moseley, 105 Mass. 
136. 


35. Fitzpatrick v. Commonwealth, 
275 (S:W. 819,° 210 Kyin 385s, Wlye vi 
Hall, 118 N.E. 366, 224 Mass. 528. 


[a] Record of defendant’s exam- 
ination in probate aourt is admissible 
in evidence to contradict his testimony 
in another proceeding. Flye v. Hall, 
113 N.H. 366, 224 Mass. 528. 


36. 
60. 


37. Port Wells Mill & Lumber Co. 


U. S. v. Aquino, 41 Philippine 


contents.— | v. Crawford, 264 F. 935. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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script. Although a transeript of his evidence at the 
preliminary hearing certified by the reporter has been 
held not admissible to impeach a witness,**® testimo- 
ny given by a witness at a former: trial or hearing is 
ordinarily held properly proved by the introduction 
of the stenographer’s notes or transcript of the evi- 
dence there,*® supported by the stenographer’s oath 
as to the accuracy thereof.4° It is improper to ad- 
mit in evidence a transeript of the official stenogra- 
pher’s notes of a witness’ testimony taken at a for- 
mer trial or hearing where it is not signed by him or 
otherwise certified by him to be correct;*! and it 
has been held that testimony reported, transcribed, 
and certified as the witness’ testimony by the official 
court reporter is inadmissible where a witness at the 
former trial or the reporter does not testify that such 
testimony was in fact the witness’ testimony at such 
trial.42 Stenographie notes or transcripts which are 
not shown to be complete,** or are admitted to be in- 
complete,** are not admissible; and a copy by one 
stenographer of the notes of another stenographer, 
the copy having been neither compared with the 
original, nor read over to the witness, is not admis- 
sible.4®° The court may, in the exercise of its disere- 
tion, properly exclude a transcript of evidence taken 
before the coroner and offered by a party to impeach 
his own witness.*® The stenographer’s notes of a pre- 
vious trial are not admissible to impeach the testi- 
mony of the judge on such trial who, as an impeach- 
ing witness, testified to conversations had at the 
time thereof with defendant therein, a witness in 


State v. West, 223 N.W. 705, 
57 N.D. 652; Redford v. Spokane St. 
R. Co., 46 P. 650, 15 Wash. 419; State 
v. Freidrich, 29 P. 1055, 30 P. 328, 31 
P. 332, 4 Wash. 204. But see cases in- 


38. 


Ind.App. 685. 


fra notes 39, 40. Meyer, 19 F.(2d) 186; 
39. Ala.—Gardner v. State, 110 So. | United States, 210 F. 419. 

61, 21 Ala.App. 566; Snoddy v. State, 

101 So. 303, 20 Ala.App. 168; Gilchrist 


v. State, 95 So. 197, 19 Ala.App. 16 
feert den 95 So. 200, 208 Ala..690]. 


Iowa.—Old Line Life Ins. Co. of 
America v. Jones, 221 N.W. 210, 206 
Iowa 664. 


Am.R. 76; 


63, 82 Iowa 505. 


WITNESSES 


admissible to contradict or impeach 
the witness. Ohio Farmers’ Ins. Co. v. 
Dobbs, 126 N.E. 869, 129 N.E. 484, 74 


40. U.S.—Guardian Trust Co. v. 


Ala.—Dominey v. Dowling-Martin 
Grocery Co., 76 So. 977, 200 Ala. 619. 


Ga.—Cox v. State, 64 Ga. 374, 37 
Empire Cotton Oil Co. v. 
Penny, 102 S.%. 556, 25 Ga.App. 104. 


Iowa.—Hiobard v. Zenor, 49 N.W. 
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the case in which the judge testified, where the judge 
did not refer to any testimony taken in the former 
trial.47 


Shorthand notes. The stenographer, who has cor- 
rectly reported the testimony of a witness at a for- 
mer trial, may read his properly authenticated notes 
without making a transcript of them;*® but, where 
a statute requires testimony given at a coroner’s in- 
quest to be written out and signed by the witness, and 
preserved in the coroner’s office, the witness cannot 
be impeached by reading shorthand notes of the tes- 
timony.*® 


[§ 1319] (cc) Memorandum of Bystander. A 
memorandum made by a bystander, of the testimony 
given by a witness on a former trial, is not admissible 
as part of the testimony of such bystander to im-" 
peach the witness,°° although it may be used by the 
person by whom it was made to refresh his memory.°® 
Tt has been held, however, that, where an impeaching 
witness, who had made memoranda of evidence taken 
before a clerk at the request of the clerk, swore that 
they were accurate, it was error to exclude such mem- 
oranda.°? 


[§ 1320] hh. Petition for Certiorari. A petition 
for certiorari, setting forth the evidence which is 
adopted in the answer thereto as “practically cor- 
rect,” is inadmissible for purposes of impeachment on 


_a trial of a case in another ecourt.®? 


[§ 1321] ii. Testimony of Persons Present at For- 


a correct transcript of such testi- 
mony. Brown v. State, 270 S.W. 537, 
168 Ark. 433. 


42. Rice-Brown Lumber Co. v. 
Fleetwood, 203 S.W. 692, 134 Ark. 340. 


43. Connell v. Connell, 93 N.W. 582, 
119 Iowa 602; State v. Martin, 83 P. 
849, 47 Or. 282, 8 Ann.Cas. 769; Smith 
Fag eines 239! SOW: (631, 705. TNexi@rt 


Lueders v. 


44. People v. Parker, 120 N.E. 14, 
284 Ill. 272; Beavers v. Bowen, 80 S. 
W. 1165, 26 Ky.L. 291. 


[a] Rule applied.—In a prosecu- 


La.—State v. Smith, 81 So. 320, 144 
La. 801. 


Md.—Travelers’ Ins. Co. v. Melman, 
128 A. 125, 147 Md. 459. 


Mich.—Ballance v. Dunnington, 224 
N.W. 434, 246 Mich. 36. 


Mo.—State v. Cook, 
90. 


N.Y.—Trenkmann y. Schneider, 56 
N.Y.S. 770, 26 Misc. 695. See also 
Birnbaum w. Tord, 27 NEY.S: 9135, 16 
Mises S35 cfaire 25oN>Y SS. LT, “7 Misc. 
ee (minutes of former trial admissi- 

e). 


[a] Coroner’s inquest.—(1) In a 
murder prosecution a transcript of a 
defendant’s testimony at the coroner’s 
inquest is properly admitted, where 
defendant had been apprised of his 
rights, but had no attorney at the in- 
quest. State v. Cook, (Mo.) 44 S.W. 
(2d) 90. (2) So accused’s testimony 
before a coroner’s jury, when he was 
not under arrest and testified volun- 
tarily, and which contained no confes- 
sion or admission of guilt, was admis- 
sible to impeach and contradict him. 
Snoddy v. State, 101 So. 308, 20 Ala. 
App. 168. 


[b] Investigation of fire.—A prop- 
erly authenticated transcript of tes- 
timony of a witness before the state 
fire marshal investigating a fire is 


44 S.W.(2d) 


Kan.—State v. Berger, 124 P. 400, 
87 Kan. 479 [aff 128 P. 208, 88 Kan. 


406]. 

La.-—State v. Soleto, 111 So. 72, 162 
Lops OUI 

Mich.—Johnson v. Union Carbide 
Co., 135 N.W. 1069, 169 Mich. 651. 


Minn.—Bennett v. Syndicate Ins. 
Co., 44 N.W. 794, 43 Minn. 45. 


Ohio.—Pennsylvania Co. v. Trainer, 
12; Ohio. ‘Cir:Ct. 66, 5 Ohio Cir.Dee. 


51/9. 

41. Ark.—Brown v. State, 270 S.W. 
537, 168 Ark. 4338. 

Colo.—Jasper v. Bicknell, 191 P. 
115, 68 Colo. 308. 

Mich.—Toohey v. Plummer, 37 N. 


W. 297, 69 Mich. 345; Edwards v. 
Huer, 8 N.W. 717, 46 Mich. 95. 


N.Y.—Jaffe v. Pennsylvania R. Co., 
97 N.Y.S. 1037, 49 Mise. 520. 


Tex.—Prewitt v. Southwestern Tel., 
etc., Co., 101 S.W. 812, 46 Tex.Civ. App. 
123. 


[a] Unsigned unidentified writing 
purporting to contain testimony of a 
witness before grand jury is inad- 
missible to impeach him, where no 
proof was made that such writing was 


tion for murder, impeachment of ac- 
cused by calling the stenographer who 
took testimony before coroner’s jury 
and asking her to read her notes was 
improper, where she had not taken 
down the questions and answers ver- 
batim, nor written out the statements 
of witnesses exactly as they were 


made. People v. Parker, 120 N.E. 14, 
284 Ill. 272. 
45. People v. McKinney, 13 N.W. 


619, 49 Mich. 334. 


46. Sandora v. Times Co., 155 A. 
819, 118 Conn. 574. 
47. Anderson v. State, 277 S.w. 


1066, 102 Tex.Cr. 183. 


48. Johnson v. Moore, 152 P. 1073, 
52 Okl. 274. 


Reading of notes when stenographer 
has no independent recollection of 
bree was said generally see infra § 
0 . 

49. Overtoom v. Chicago & E. I, 
R. Co., 54 N.E. 898, 181 Ill. 323 [rev 
80 Ill.App. 515]. 


50. Olds v. Powell, 10 Ala. 393. 
51. Olds v. Powell, supra. 
52. Bryan v. Moring, 94 N.C. 687. 


53. Harper v. State, 81 S.B. 81 
14 Ga.App. 603. c 


1134 [70 C.J.] 


mer Trial or Hearing—(aa) Officials. A justice of 
the peace may testify as to what a witness testified 
at a trial before him where his minutes of the testi- 
mony have been lost,°* and statements of a witness 
at a preliminary hearing may be proved by the tes- 
timony of the magistrate before whom the hearing 
was had.®> So a probate judge may testify as to 
statements made by a witness on the preliminary trial 
before him,*® and before so testifying he may refresh 
his memory by reference to a memorandum which 
was made at or about that time and which he knows 
to be correct.°7 The prosecuting attorney,®*® the 
clerk of the grand jury,®® or a grand juror®® may tes- 
tify as to what a witness stated before the grand 
jury; but testimony by the secretary of the grand 
jury that a person of a certain name testified to cer- 
tain facts before the grand jury is not admissible to 
impeach a witness bearing the same name without 
further identification, where the witness testified 
that he was not before the grand jury.®t The coron- 
er®2 or a member of the coroner’s jury®? may testify 
as to what was stated by a witness at a coroner’s 


54. Pearce v. Furr, 10 Miss. 54. 
74 Colo. 70 


55. Brown v. State, 76 Ga. 623; 
State v. Pirkey, 118 N.W. 1042, 22 S. 
D. 550, 18 Ann.Cas. 192 Lreoe roa Ga.App. 298. 
grounds 124 N.W. 713, 24 S.D. 533). ie ] . 
See} Payne tvs State) “Bai SIW.1 276i l-7ge, gaG iadDe Dos plece 


66 Ark. 545 (dictum). 


Proof by minutes of magistrate at 
preliminary hearing see supra § 1317. 


WITNESSES | 


Colo.—Stitt V. People, 219 P. 205, 


Ga.—Smith v. State, 86 S.E. 660, 17 


People v. Goldberg, 
135 N.E. 84, 302 Ill. 


We 


[§§ 1321-1322 


inquest. A juror on a former trial may testify as to 
what was then testified to by a witness,°* and so may 
the official stenographer who took down the testimony 
at the former trial or hearing,®® using his notes to 
refresh his memory;°° and, even though the stenog- 
rapher has no independent recollection of what was 
said, it is proper to allow him to testify or read from 
his stenographie notes when he swears that they are 
correct.°7 At the trial of a case in the superior court, 
it is competent for the auditor who heard the ease 
to testify that a,witness who testified at the trial 
made statements at the hearing before him contradic- 
tory of those made at the trial, where the auditor has 
not set out the testimony of the witness in his report, 
and where the effect of the auditors testimony is not 
to add to or control his report.®® 


[§ 1322] (bb) Other Persons. Any person who 
was present at the former trial or hearing and heard 
the testimony of the witness sought to be impeached 
is competent to testify in regard to what was stated 


. by him,°® and it is not necessary to have resort either 


he not testifying as to the contents 
of his notes, is admissible, where 
there was no evidence that he did not 
understand the German language, 
even though the evidence on prelim- 
inary examination was given through 
an interpreter, and though the ste- 
nographer did not testify that he cor- 


161 N.E. 
559. 


56. Morris v. State, 126 So. 612, 23 
Ala.App. 448. 


57.. Morris v. State, supra. 

58. State v. Van Buskirk, 59 Ind. 
384; Gibson v. State, 77 S.W. 812, 45 
Tex.Cr.) 312. 


59. State v. Bovino, 99 A. 313, 89 
N.J.Law 586. 


60: Bressler v. People, 8 N.E. 62, 


117 Ill, 422; Dean v. Com., 78 S.W 
1112, 25 Ky.L. 1876; State v. Thomas, 
12, Siw. 648, 99 Mo. 235; Merkel y. 


State, 171 S.W.. 738; 75 Tex.Cr. 
Gibson v. State, 77 S.W. 
Craet2. 


[al 
Testimony of a grand juror called to 
show discrepancies in the testimony 
of a witness for defendant, that he had 
translated her testimony to the grand 
jury, is: not objectionable because he 
was not sworn in the grand jury to 
make such translation. Merkel v. 
State, 1710 S.W. 738,:%5,Tex-€ri 551. 


B30 Us 
$12, 45 Tex. 


61. McGill v. State, 132 S.W. 941, 
60 Tex.Cr. 614. 

62. State v. Davis, 140 P. 448, 70 
Or. 93; State v. Jennings, 87 P. 524, 


89 P. 421, 48 Or. 483. 


[a] Thus, where the witness de- 
nies having read the statement of his 
testimony given before the coroner 
before signing it, and also denies its 
correctness, the coroner may testify 
as to what the witness testified. 
State v. Jennings, 87 P. 524, 89 P. 
421, 48 Or. 483. 


63. Tiner v. State, 158 S.W. 1087, 
109 Ark. 138; Caughron v. State, 139 
S.W. 315, 99 Ark. 462; Maxwell v. 
Wilmington City R. Co., 40 A. 945, 
15 Del. 199. 


64. State v. Harris, 90 So. 574, 150 
La. 214 : 


65. Ark.—Floyd v. Benet 25 S.W. 
(2d) 766, 181 Ark. 18 


Juror translating testimony.— 


685, 221 Mich. 626. 


tly transcribed his notes. State v. 
Iowa.—Judd v. Rudolph, 222 N.W.| hro u . 
416, 207 Iowa 113, 62 A.L.H. 1174. gate hint ta 66, N.D. 35. 
4 a—Smith v. State, 86 S.E. 
Mich.—People v. Butler, 192 N.W. 660, 17 Ga.App. 298. , 
Il].— Chicago, ete., R. Co. v. Robin- 


N.M.—State v. Archer, 255 P. 
32 N.M., 3819. 


N.Y.—People v. Friedman, 98 N.E. 
471, 205 N.Y. 161, 45 L.R.A.N.S. 55. 


Ohio.—John v. State, 16 Ohio Cir. 
Ct.N.S. 316: 
Or.—State v. Ragan, 262 P. 954, 123 


Or. 521; State v. Davis, 140 P. 448, 
COnOrset93 


Tex.—Davis v. Hill, (Civ.App.) 291 
Sas 681 [aff (Commn.App.) 298 S.W 
ifs 


396, 


Wash.—Redford v. Spokane St. R. 
Co., 46 P. 650, 15 Wash. 419, 


See Ohio Valley Mills v. Louisville 
Ry: Co., 182 S:w. 955, 168 Ky. 7538 
(a witness may be impeached by tes- 
timony of the stenographer taking 
his deposition, although such deposi- 
,tion was not filed as required by stat- 
‘ute or used in the case). 


See also New York Life Ins. Co. v. 
Neasham, 250 F. 737, 163 C.C.A. 119; 
Clark v. Gurley, 106 S.W. 394, 48 Tex. 
Civ.App. 274 (both holding that an 
officer who, in another case, took a 
deposition which was not signed by 
the witness should be put on the 
stand to prove that the witness made 
the contradictory statements). 


[a] Minute clerk.—People v. Mo- 
retti, 161 N.E. 766, 330 Ill. 422. 


{b] Proceedings of grand jury.— 
A stenographer who took questions 
asked and the answers given before 
the grand jury is a competent wit- 
ness to testify as to testimony given 
before the grand jury by a witness 
sought to be impeached. People v. 

Yoldberg, 135 N.B. 84, 302 Ill. 559; 
People v. Butler, 192 N.W. 685, 221 
Mich. 626. 


[e] Preliminary hearing.—Testi- 
mony of a stenographer as to what 
he heard on a preliminary hearing, 


son, 16 Ill.App. 229% See Moyer v. 
Walden W. Shaw Livery Co., 205 Ill. 
App. 273. 


Ind.—Miller v. Preble, 42 N.E. 220, 
142 Ind. 632. 


Iowa.—Judd v. Rudolph, 222 N.W. 
416, 207 Iowa 118, 62 A.L.R. 1174. 


Ky.—WIllinois Cent. R. Co. vy. John- 
son, 115 ‘SW. 798. 


Ohio.—John vy. State, 16 Ohio Cir. 
Ct.N.S. 316. 


Tex.—Davis v..Hill, (Civ.App.) 291 
Bei. 681 [aff (Commn. App.) 298 S.W. 


Wash.—Burger v. Taxicab Motor 


Co., 120 P. 519, 66 Wash. 676; Klepsch 
v. Donald, 35 P. 621, 8 Wash. 162; 
State v. Freiderich, 29 P. 1055, 30 P. 
328, 31 P. 332, 4 Wash. 204. 


67. Higgins v. State, 60 N.E. 685, 
157 Ind. 57; Johnson v. Union Car- 
bide Co., 135 N.W. 1069, 169 Mich. 651; 
Baum v. State, 27 Ohio Cir:Ct. -569; 
Stringfellow v. State, 61 S.W. 719, 
42 Tex.Cr. 588. 


68. Tobin v. Jones, 9 N.E. 804, 148 
Mass. 448. 


69. U.S.—Buckeye Cotton Pu Co. 
v. Sloan, 250 FY 712; 163 C:C.A. 44. 


Ark.—Lewis v. Arun, 206 S.W. 757, 
186 Ark. 424; Payne v. State, 52 S.W. 
276, 66 Ark. 545. 


Colo.—Douthitt vy. Hoover, 
863; 75 Color ole 


Ga.—McKinney v¥. Carmack, 46 S.E. 
CAD ALORG as «A CTs 


Ill.—Brunhild v. Chicago Union 
Tract. Co., 144 IllApp. 198 [aff 88 
N.E. 199, 339 TIC 20% 


Ind.—Dotterer v. State, 88 N.E. 689, 
172 Ind. 357, 30 L.R.A.N.S. 846. 


Iowa.—Wacha yv. Brown, 43 N.W. 


226 P. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


! 


§§ 13822-1324] 


to the stenographer or his minutes?® or to a tran- 
5D 


seript of such testimony.*? 


[§ 1323] jj. Testimony Reduced to Writing and 
Although there is authority 
holding otherwise,?* where the testimony of a wit- 
ness before a grand jury‘* or at a preliminary hear- 
ing*® or a coroner’s inquest*® has been reduced to 
writing and signed by the witness, such writing has 
been considered competent to impeach him. The wit- 
ness’ statement so introduced, however, must be proy- 
ed to be the same as when sworn to before it can be 


Signed by Witness.*? 


269, 78 Iowa 432; 
3 Greene 529. 


Mass.—Gould v. Norfolk Lead Co., 9 
Cush. 338, 57 Am.D. 50. 


Miss.—Crane v. State, 128 So. 579, 
157 Miss. 548. 


N.H.—State v. Archer, 54 N.H. 465; 
Chesley v. Chesley, 37 N.H. 229. 


N.Y.—McRorie v. Monroe, 96 N.E. 
724, 203 N.Y. 426; Pickard v. Collins, 
23 Barb. 444; Grimm v. Hamel, 2 Hilt. 
434; Donaldson y. Alexander, 60 N.Y. 
S. 463, 29 Misc. 356. 


N.C.—Bowman vy. Blankenship, 81 
S.E. 746, 165 N.C. 519; State v. Hoop- 
er, 65 S.E. 6138, 151 N.C. 646. 


Tex.—Johnson v. Taylor, (Civ.App.) 
22 S.W.(2d) 947; Moray v. State, 145 
SW. 592,°65 TLexiCr; 2:97. 


Va.—Little v. Com., 25 Gratt. 
Vas) 921". 


Wash.—State v. Brummett, 167 P. 
120, 98 Wash. 182; Redford v. Spo- 
kane St. R. Co., 46 P. 650, 15 Wash. 
419. 


“The magistrate before whom the 
testimony was taken, the clerk who 
took it down, or any other witness 
who was present and heard it, is com- 
petent for the purpose.” Payne v. 
State, 52 S.W. 276, 66 Ark. 545. , 


[a] Rule applied.—(1) Impeach- 
ing testimony is not limited to such 
witnesses only as took minutes of the 
former testimony. State v. Archer, 
54 N.H. 465. (2) Evidence of what 
a witness testified before trial com- 
missioners may be introduced for the 
purpose of impeaching his testimony 
before the jury, although the report 
made by the commissioners of the 
evidence given before them contains 
no statement of such conflicting tes- 
timony. Chesley v. Chesley, 37 N.H. 
229. 


[b] Testimony of attorney as to 
witness’ testimony on former trial is 
admissible to discredit his testimony 
on second trial. Lewis v. Arun, 206 
S.W. 757, 136 Ark. 424; Johnson v. 
Taylor, (Tex.Civ.App.) 22 S.W.(2d) 
947. 


Glenn v. Carson, 


(66 


70. Crane v. State, 128 So. 579, 157 
Miss. 548; Donaldson v. Alexander, 60 
N.Y.S. 463, 29 Misc. 356; Nasanowitz 
vy. Hanf, 39 N.Y.S. 327, 17 Misc. 157. 
But see Trenkmann v. Schneider, 56 
N.Y.S. 770, 26 Mise. 695 [rev 451 N.Y. 
S. 232, 23 Misc. 336] (dictum that in- 
consistent testimony of the witness 
at a former trial can be shown only 
by a transcript of the minutes of the 
stenographer, supported by his oath 
upon the stand). 


71. Buckeye Cotton Oil Co. v. 
Sloan, 250 F. 712, 163 C.C.A. 44. 


72. Admissibility of depositions 
generally to impeach witness making 
contradictory statements see supra 
§ 1267. 


73. State v. Thomas, 12 S.W. 643, 
99 Mo. 235. 


[a] Under statutes providing that 


WITNESSES 


admitted.77 
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[§ 1324] (b) Showing Part or All of Former Tes- 


grand jurors may be required to |tes- 
tify whether testimony of a witness 
is consistent with that given before 
them, and providing that a grand jury 
may appoint a clerk “to preserve min- 
utes of their proceedings, and of the 
evidence given before them, which 
minutes shall be given to the prose- 
cuting attorney,” the minutes of evi- 
dence before a grand jury, signed by 
the witness, are not rendered admis- 
sible to impeach the witness. State 
v. Thomas, 12 S.W. 6438, 99 Mo. 235. 


74. State v. Hoffman, 112 N.W. 103, 
134 Iowa 587 [dist State v. Reinheim- 
er, 80 N.W. 669, 109 Iowa 624; State 
v. Hayden, 45 Iowa 11]; Watts v. 
State, 171 S.W. 202,75 Tex.Cr. 330. 


75. Falkner y. State, 44 So. 409, 
151 Ala. 77; Kennedy v. State, 5 So. 
300, 85 Ala. 326; People v. Hawley, 43 
P. 404, 111 Cal. 78; State v. Tickel, 13 


Nev. 502; 0 Titus ww. State, 7 Baxt. 
(Tenn.) 132. 
[a] Rule applied.—(1) Where it is 


sought to impeach a witness in a 
criminal case by showing that his 
testimony varies with the testimony 
given by him at the committing trial, 
it is not error to allow the introduc- 
tion in evidence of the written synop- 
sis of the witness’ testimony at the 
committing trial, signed and verified 
by the witness, where the part of 
such testimony pertaining to the mat- 
ter on which the impeachment was 
attempted to be rested was plainly 
separable ‘from the remainder, and 
the jury were instructed that only 
such part was to be considered. 
Falkner v. State, 44 So. 409, 151 Ala. 
77. (2) Where the testimony of a 
witness taken before the magistrate 
on the preliminary investigation had 
been reduced to writing, the court 
did not err in refusing to allow him 
to be cross-examined as to extracts 
taken from the writing, with a view 
to impeaching him, but properly re- 
quired that the entire wfiting should 
be read to the jury. Kennedy v. 
State, 5 So. 300, 85 Ala. 326. 


[b] Statement signed by magis- 
trate for witness.—A witness may be 
impeached by contradictory state- 
ments made by her on her examina- 
tion before a committing magistrate, 
and identified by him as her testimo- 
ny, and signed by him for her at her 
request, she being unable to write, al- 
though not shown to, or read over by, 
the witness at the time of its being 


offered: Titus . Vv. State, 7 Baxt, 
(Tenn.) 132. 
Cal.—People vy. Devine, 44 Cal. 


76. 
452. 

Ill.— Overtoom v. Chicago, ete., R. 
Co., 54 N.E. 898, 181 Ill, 323; “Fein v. 
Covenant Mut. Ben. Assoc., 60 III. 
App. 274. 


Mo.—Queatham v. Modern Wood- 
men of America, 127 S.W. 651, 148 
Mo.App. 33. 


Mont.—Mulville v. Pacific Mut. L. 
Ins. Co., 47 P. 650, 19 Mont. 95. 


agg rrercmeeP beng v. People, 19 N.Y. 


timony. Parts of the prior testimony relating to a 
particular issue, showing contradictory statements, 
may be shown,‘® particularly where the offer to do 
so is coupled with consent that the party producing 
the witness should read such other parts of the tes- 
timony as he sees fit;7® but the impeaching party 
need show only such part of the former testimony of 
the witness as is Inconsistent with his present testi- 
mony,®° and it is improper for him to show more.*t 


S.C.—State v. Jones, 7 S.H. 296, 29 
S.C. 201. 


Va.—New York, P. & N. R. Coy. v. 
Kellam’s Adm’r, 3 S.E. 708, 83 Wa. 
851; Wormeley v. Com., 10 Gratt. (51 
Va.) 658. 


[a] Presumption of completeness. 
—Without a contrary showing, it will 
be presumed that the sworn and sub- 
scribed testimony of a witness giv- 
en before a coroner’s jury is all of 
his testimony given at that time, and 
hence he may be contradicted by it. 
Mulville v. Pacific Mut. L. Ins. Co., 
47 P. 650, 19 Mont. 95. 


77. Bellinger v. People, 8 Wend. 
GNI )e 5 95" R a 
78. U.S.—Levinson v. United 


States, 263 F. 257. 


Ala.—Patterson v. State, 67 So. 997 
191 Ala. 16, Ann.Cas.1916C_ 968. } 


elie Risen Moet ae v. Louis- 
e éectric, Lig 0., 55 S.W. Z 
21 Ky.L. 1362. a Bah 2 


Okl.—Davis v. 
OK Cre uate 


Tex.—Cloud v. State, 153 S.W. 892, 
69) Tex.Cr. 76; 


79. Levinson vy. United States, 
ax ns ates, 263 


Right of party introducing witness 
to show other parts of testimony see 
infra § 1333. 


80. Ala.—Tyler v. State, 97 So. 
573, 19 Ala.App. 380 [rev on other 
grounds 97 So. 573, 210 Ala. 96]. 


Ill.—Novitsky  v. Knickerbocker 
Ice Co., 180 Tll.App. 188. 


Mass.—Herlihy v. New York, N. H. 
& H. R. Co., 116 N.E. 546, 227 Mass. 
168 [error dism 38 S.Ct. 579, 247 U. 
S. 526, 62 L.Hd. 1248]. 


Mich.—Zibbell v. Grand Rapids, 89 
N.W. 563, 129 Mich. 659. 


N.C.—Edwards v. Sullivan, 30 N.C. 
302; Ingram v. ‘Watkins, 18° N.C. 442. 


Okl.—In re McDade’s Estate, 218 P. 
532, 540, 95 Okl. 120 [cit Cyc]. 


_{a] ‘Thus, in impeaching the credi- 
bility of a witness, by proving that he 
swore differently as to a particular 
fact on a former trial, the impeaching 
witness need not state all the former 
testimony of the impeached witness; 
but it is sufficient if he is able to 
prove the repugnancy as to the par- 
ticular fact. Ingram v. Watkins, 18 
N.C. 442 [foll Edwards v. Sullivan, 
307 NC, 3027, 


81. Carter v. State, 123 So. 50, 219 
Ala. 670; Woods vy. Postal Telegraph 
Cable Co., 87 So. 681, 205 Ala. 236, 97 
A.L.R. 834; Gaither v. State, 106 So. 
348, 21 Ala.App. 165 [cert den 106 So. 
350, 214 Ala. 61]; Westlake v. Keating 
Gold Mining Co., 136 P. 38, 48 Mont. 
120; In re McDade’s Estate, 218 P. 
532, 540, 95 Okl. 120 [cit Cyc]; Brewer 
v. State, 280 P. 473, 44 Okl.Cr. 361; 
Cody v. State, 214 P. 201, 23 Okl.Cr. 
236; Ford v. State, 51 S.W. 935, 53 S. 
WwW. 869, 41. Tex-Cr. 1: 


State, 177 P. 625, :15 
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Where, in a criminal case, defendant’s counsel, at the 
time the prosecuting witness was under cross-exami- 
nation, asked that the whole examination in police 
court be considered read into the record, and also 
asked the witness to read the entire transcript, a rul- 
ing upon objection that portions of the transcript 
should be taken up one at a time is proper.*? The 
entire testimony should be admitted where all of it 
differed in some details from the testimony of the 
witness on the trial;** and it has been held that, 
where a witness said on cross-examination that he 
had made a statement at the preliminary hearing 
which he had made in his testimony at the trial, his 
entire previous testimony was admissible to show 
whether it contained that statement.** 


[§ 1325] (c) Identification of Witness. In order 
to render former testimony admissible for impeach- 
ment purposes it must be made to appear that the 
witness who gave it and the witness sought to be im- 
peached are the same person.®® 


WITNESSES 


[§§ 1324-1326 


—(1) In General. The party calling an impeaching 
witness cannot it has been said inquire as to any facts 
other than those relied on to effect the impeach- 
ment.86 A question as to whether the impeaching 
witness had seen the first witness on the oecasion 
when the interview was supposed to have taken place 
is a proper way of leading up to a question eliciting 
a contradictory statement.*7 The impeaching ques- 
tion should be so framed as to admit of an affirma- 
tive or negative answer.*® The usual and most ex- 
act method of examining the impeaching witness is to 
ask the precise question put to the witness sought to 
be impeached in laying the foundation,*® and such a 
question is not objectionable beeause of its leading 
character;?° but according to some authorities an ex- 
act repetition of the question is not necessary,®* and 
a question substantially the same as the predicate is 
properly sustained.®? The time and place fixed by 
the question also must conform to the foundation 
laid.2? It is proper, after fixing the time and place, 
to propound to the impeaching witness the exact lan- 


[§ 1326] c. Examination of Impeaching Witness 


[a] Thus, where a witness was at- 
tacked by showing prior contradictory 
statements in his testimony at a ha- 
beas corpus trial, the balance of the 
testimony given on such trial, which 
did not explain or relate to the con- 
tradicted statements, was inadmissi- 
Gaither v. State, 106 So. 348, 21 


Brewer v. State, 280 P. 473, 
. 861; Ford v. State, 51 S.W. 
935, 53 S.W. 869, 41 Tex.Cr. 1. 


82. People v. Hanna, 280 P. 379, 
100 Cal.App. 509. 


83. People v. Pursley, 134 N.B. 128, 
302 Ill. 62. 


84. Territory v. Clark, 99 P. 697, 15 
N.M. 35. 


85. McGill v. State, 132 S.W. 941, 
60 Tex.Cr. 614. 


[a] Rule applied.—Testimony by 
the secretary of the grand jury that 
found an indictment for murder that 
a person named Jack Carter testified 
to certain facts before the grand jury 
was not admissible to impeach a wit- 
ness named Jack Carter without fur- 
ther identification, the witness Jack 
Carter testifying that he was not be- 
fore the grand jury. McGill v. State, 
132) S.W. 941, 60 Tex.Cr. 614. 


86. Gaskins v. State, 160 N.E. 500, 
26 Ohio App. 435; Cleveland Electric 
R. Co. v. Baltz, 16 Ohio Cir.Ct.N.S. 383. 


[a] Thus where testimony is tak- 
en by deposition and deponent is ask- 
ed as to his testimony at a former 
trial, the examination of a third party, 
a contradicting witness, must be con- 
fined to matters brought to the atten- 
tion of the deponent and he may not 
testify to statements of deponent at 
the prior trial which the latter had 
no opportunity to explain. Cleveland 
Blectric R. Co. v. Baltz, 16 Ohio Cir. 
Ct.N.S. 383. 


87. Shufflin v. People, 4 Hun 16, 6 
Thomps.&C. 215 [aff 62 N.Y. 229, 20 
Am. Rw 483, 2 Cow.Cr. 189]. 


ss. BEilgin, ete., R. Co. v.. Lawlor, 
132 Ill.App. 280 [aff 82 N.E. 407, 229 
Tll. 621]; Roller v. Kling, 49 N.E. 948, 
150 Ind. 159; Pence v. Waugh, 34 N. 
BE. 860, 135 Ind. 143; Coates v. Chap- 
man, 45 Ay 676,295 san, 1095 


s9. Ala.—Walker v. State, 126 So. 
848, 220 Ala. 544. 


Cal.—McLaughlin v. Los Angeles 


Ry. Corporation, 482 P) 44, 180 Cal. 
527; People v. Nonella, 33 P. 1097, 99 
Cal. 333; People y. Bartol, 142 P. 510, 
24 Cal.App. 659. 


Ill.—Elgin, ete., R. Co. v. Lawlor, 
82 N.B. 407, 229 Ill. 621 [aff 132 Tl. 
App. 280]; Gormley v. Hartray, 105 
TlLApp. 625. 


Ind.—Pence v. Waugh, 34 N.E. 860, 
P35 einai 1/43¢ 


Mich.—People v. Considine, 63 N.W. 
196, 105 Mich. 149, 


N.Y.—Sloan v. New York Cent. R. 
Co, 45 INeY. 225) Patchin—va Astor 
Mut. Ins. Co., 13 N.Y. 268; Hansel- 
man v. Broad, 99 N.Y.S. 404, 113 App. 
Div. 447; McCoy v. Munro, 78 N.Y.S. 
849, 76 App.Div. 435; Shufflin v. Peo- 
ple, 4 Hun 16, 6 Thomps.&C. 215 [aff 
62 N.Y. 229, 20 Am.R. 4838, 2 Cow.Cr. 
189]; Collender v. Reardon, 121 N.Y.S. 
531 [rev on other grounds 123 N.Y.S. 
587, 1388 App.Div. 738]; McKiernan 
v. Hall, 121 N.Y.S. 87, 65 Misc, 138. 


Pa.—Farmers’ Mut. F. Ins. ‘Co. v. 
Bair, 87 Pa. 124. 


S.D.—State v. Squirrel Coat, 143 N. 
W... 958, 32 S.D, 569: 


Tex.—Thomason v. State, 27 S.W. 
(2d). 229, 115 Tex.Cr. 627; Daniels vy. 
State, 198 S.W. 147, 148, 82 Tex.Cr. 
17 [quot Cyc]; Kemper y.. State, 138 
S.W. 1025, 68 Tex.Cr. 1; Edwards v. 
State, 1s5'S2w.. 540) 61 TexcCr: 307: 


See Haddix v. State, 107 N.W. 781, 
76 Neb. 369 (exact words which it is 
claimed witness used should be incor- 
porated in question put to impeaching 
witness). 


[a] Thus, if the predicate is as to 
an exact specific contradictory state- 
ment, and does not embrace one “of 
like import’ or ‘in substance,” it is 
error to allow such question to the im- 
peaching witness, since if the ques- 
tion put to the impeaching witness 
had been put to the witness to be im- 
peached, it might have provoked a 
different answer, or a reasonable ex- 
planation. Walker v. State, 126 So. 
848, 220 Ala. 544. 


90. People v. Lee Ah Yute, 60 Cal. 
Jd MRO WerebNOy, Dooeks leomes Gale 
App. 757; Swanson v. McDonald, (S. 
D.) 235 N.W. 118; Thomason vy. State, 
20, SW. (20) "2295 1's Mex Cniv 627: 


Tex:Cr. 17 [quot Cye]; Edwards vy. 
State, 135 S-w..540;-61 Tex.Cr-’ 307; 
Hinton v. Cream City R. Co., 27 N.W. 
147, 65 Wis. 323. 


91. Elgin, ete, R. Co. v. Lawlor, 
132 Ill.App. 280 [aff 82 N.E. 407, 229 
Tll. 621]; Roller v. Kling, 49 N.E. 948, 
150 Ind. 159; State v. Patrick, 207 N. 
W. 3938, 201 Iowa 368. 


92. Clifton v. Gay, 109 So; L638, 22 
Ala.App. 412, certiorari denied (Sup.) 
109 So. 170, 215 Ala. 22; McMickens 
v. State, 88 So. 342, 18 Ala.App. 36; 
Dierks Lumber & Cdéal Co. v. Tollett, 
10 S.W.(2d) 5, 178 Ark. 199; Gabel v. 
Oliver, 280 P. 496, 130 Or. 392; State 
be Christensen, 190 N.W. 777, 46 S.D. 


fa] Impeaching question should 
embrace substantially (1) the very 
statement denied by impeached wit- 
ness and ask categorical answer 
whether statement was made, giving 
time, place, and persons. present. 
Barsotti v. Imperatrice, 275 P. 892, 
97 Cal.App. 569. (2) Same question 
as to time, plage, and person, and 
statement alleged to have been made, 
must be put to impeaching witness, 
as to witness sought to be impeach- 
ed by contradictory statement. Terry 
v. State, 78 So. 460, 16 Ala.App. 430. 
(3) For impeachment, statement im- 
puted to witness must be substantial- 
ly same, in question asked impeach- 
ing witness. Independent Life Ins. 
Co. v. Vann, 130 So. 520, 24 Ala.App. 
93. (4) A question asked for the pur- 
pose of eliciting testimony concern- 
ing a statement by a witness contrary 
to his testimony is properly excluded 
when there is a discrepancy between 
the question and the predicate or 
statement sought to be contradicted. 
McClellan v. Lyle-Taylor Grain Co., 
87 So. 596, 205 Ala. 59. (5) Where a 
witness denied telling F. that he had 
corn “that was liable to be damaged,” 
a question asked F. as to whether such 
witness told him he had corn ‘that 
was exposed to the weather’ was 


properly excluded, McClellan, v. 
Lyle-Taylor Grain Co., 87 So. 596, 205 
Ala, 59. 

93. Milton v. State, 105 So. 209, 213 


Ala. 449; Hutchens v. State, 146 N.E. 
413, 82 Ind.App. 408; Wirtz v. Luckett, 
135 N.E. 9, 78 Ind.App. 172; Hendrick- 
son v. Commonwealth, 143 S.W. 998, 
147 Ky. 298; Hedine v. Meyer, 224 N. 


Daniels v. State, 198 S.W. 147, 148, 82' W. 906, 57 N.D. 908. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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guage of the witness sought to be impeached,** but it 
is largely within the discretion of the trial court 
whether the impeaching witness shall be interro- 
gated as to or required to give the exact words 
used by the other witness out of court, or merely the 
substance of the statement then made by him,°® it be- 
ing sufficient if the question is so framed as to eheit 
an answer in clear contradiction of the principal wit- 
ness’ answer to the question asked him.°*® So a ques- 
tion to an impeaching witness, whether another wit- 
ness used certain language or words to that effect or 
of like meaning, is proper;®? and, where there is no 
objection raised to a question setting forth merely 
the substance of the statement, no exception lies to 
the answer, “That is about the substance of it.”°5 It 
has also been held that the impeaching witness may 
be asked either whether the particular words eclaim- 
ed were used, or to state what words were used.®® 
It is sometimes said that the allowance of leading 
questions is a matter for the court’s discretion ;+ but 
other authorities hold that a leading question should 
not be asked, but that the proper procedure is to di- 
rect the attention of the impeaching witness to the 
time, place, and subject matter of the conversation 
with the principal witness and then ask generally 
what the latter said.2 Leading questions, not other- 
wise admissible, are not made admissible by the 
claim that the purpose is to impeach an adverse wit- 
ness, to whom the same questions have been pro- 
pounded, if the answer could have no tendency to 
prove that the adverse witness ever made any state- 
ment inconsistent with his testimony.* The impeach- 
ing witness cannot be allowed to express an opinion 
reflecting on the integrity of the witness sought to 


94, State v. Kuhl, 175 P. -190,. 42 

Ney. 185, 3 ALR. 1694; People v. 

Vazzano, 179 N.Y.S. 815. Yatra paises 
95.. Crawford v. U. S., 30 App.D.| Fla. 682; 


C.'1; Sloan v. New York Cent. R.| 71 Miss. 680. 
Co., 45 N.Y. 125; Hanselman v. Broad, 


99 N.Y.S. 404, 113 App.Div. 447. 


96. Parkenson v. Bemis, 26 N.E. 
854. 153 Mass. 280; McCoy v. Munro, 
78 N.Y.S. 849, 76 App.Div. 435; Nash v. 
Fidelity-Phenix Fire Ins. Co., 146 S.E. 
426, 106 W.Va. 672, 63 A‘L.R. 101. See 
State v. Squirrel Coat, 143 N.W. 958, 
32 S.D. 569 (no error, in absence of 


it was said: 
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signable as error if the trial judge 
had permitted leading questions’’). 


State, 108 So. 842, 91 6. 
Rucker v. State, 14 So. 
See Miller v. Jurczyk, 7 
67 N.W. 898, 109 Mich. 637, 639 (where 5 
t “The form of the ques- 
tion, so long as it was not objection- 
able as leading, could not have prej- 
udiced defendant’’); Morgan v. Frank- 
lin Ins. Co., 6 W.Va. 496 (holding that, 
although it is admissible upon a prin- 
ciple of convenience or absolute neces- 
sity to put a question to the impeach- 
in the same words in 
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be impeached.* Questions as to previous statements 
made by a witness are properly excluded when there 
is nothing to show that such statements are different 
from those made as a witness. On redirect exami- 
nation of a state witness, by whom on eross-examina- 
tion defendant sought to impeach another state wit- 
ness by showing inconsistency of such other’s state- 
ments, the state could further examine him on the 
matter, and refresh his memory.® 


Details of contradictory statement. It is improp- 
er to ask the impeaching witness to relate the entire 
conversation,’ or to permit the impeaching witness 
to detail other things which were said at the certain 
time not included in the foundation question,® or to 
put the question in such a general form as to be eal- 
culated to elicit more than the statement made by 
the first witness in contradiction of his testimony,? 
unless the statement to be proved is made intelligible 
only by a narration of the entire conversation.?° 
Where the impeaching witness answers that the con- 
tradictory statement was made, the party by whom 
he was introduced cannot further examine him as to 
the details of the conversation,!! which e¢an be 
brought out only by cross-examination.?? 


Probable reasons for making contradictory state- 
ments, being collateral to the issues, should be exelud- 
ed when proffered by the impeaching witness. 


[§ 1327] (2) Cross-Examination. The cross-ex- 
amination of the impeaching witness should not ex- 
tend to statements of the principal witness other 
than the contradictory statement which he has de- 
nied making, according to one view.!4 It has been 
held, however, that all the principal witness said in 


with witness’ testimony generally see 
supra § 1302. 


White v. State, 177 S.W. 93, 76 
TexsCr elas 


Elgin, etc., R. Co. v. Lawlor, 132 
Ill.App. 280 [aff 82 N.E. 407, 229 Ill. 
621]: Hertz v. Minzesheimer, 33 N.Y. 
S. 48, 12 Mise. 58 [aff 30 N.Y.S. 805, 
10 Misc. 779]; State v. Foxley, 213 P. 
1079, 61 Utah 404. Compare Bulger 
¥. Jeeople;: dite 2:5 937, 960) Colos a65 
(where accused was offered permis- 
sion to ask his impeaching witness 
the same question propounded ta the 


534, 


proper objection, to request rebutting 
witness to state conversation with 
witness sought to be impeached). 


97. Wysocki v. Wisconsin Lakes 
Ice, etc., Co., 98 N.W. 950, 121 Wis. 96. 
See Bernardis v. Allen, 68 P. 110, 136 
Cal. 7 (hoiding question proper in 
view of the circumstance that the al- 
leged contradictory statement was 
made concerning an agreement with 
one since deceased, as to which the 
witness sought to be impeached, an 
interested party in the suit, was per- 
mitted to testify). 


98. Haddix v. State, 107 N.W. 781, 
76 Neb. 369. 


99. Phoenix Ins. Co. v. 
Ala. 284, 56 Am.R. 31. 


1. Jones v. Southwest Pump & 
Machinery Co., (Mo.App.) 60 S.W.(2d) 
754; Deubler v. United Rys. Co. of 
St. Louis, 187 S.W. 813, 195 Mo.App. 
658. See Wood v. State, 12 So. 539, 31 


Moog, 78 


Fla. 221 (holding refusal to permit } 


leading question not error, the court 
continuing, ‘‘We, however, do not 
mean to intimate that it would be as- 
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ing witness 
which it has been put to the former 
witness, yet it would be more satis- 
factory if the answer could be obtain- 
ed without a direct suggestion). 


3. State v. Gilbert, 169 N.W. 790, 
141 Minn. 263 [aff 41 S.Ct. 125, 254 U. 
S. 325, 65 L.Ed. 287]. 


4 Dyer v. State, 83 S.W. 192, 47 
Tex.Cr 253. 


[a] Thus, where a state’s witness 
had testified to a material fact for de- 
fendant, which he had not testified to 
on the examining trial, it was error to 
permit the justice before whom such 
trial was had, after testifying that the 
witness gave no such testimony on 
the examining trial, to state that he 
remembered very distinctly that part 
of the testimony, because it made an 
impression on his mind, as being un- 


reasonable. Dyer vy. State, 83 S.W. 
192, 47 Tex.Cr. 253. 
&) Marshall vy: U.eS., 45 App.D:C. 


373. 


Necessity that impeaching evidence 
show statement actually inconsistent 


state’s witness whom he desired to 
impeach by proof of a conversation, 
he cannot complain that the court 
would not permit questions as to the 
minute details). 


8. Bisgaard v. Duvall, 
1051, 169 Iowa 711. 


9. Elgin, etc., R. Co. v. Lawlor; 132 
ee bai 280 [aft 82 N.E. 407, 229 Tl). 


10. Elgin, ete., R. Co. v. Lawlor, 
Supra; Langworthy v. Green Tp., 54 
N.W. 697, 95 Mich. 93. 


11. Roller yv. Kling, 49 N.E. 948, 
Ende 595 Ver : re 


12. Roller v. Kling, supra. 


“The details of such conversation 
can only be brought out by the cross- 
examination of the party whose wit- 
ness is sought to be impeached.” 
Roller v. Kling, supra. 


13. Stevens v. State, 174 S.W. 219, 
117 Ark. 64. 


14. Lowry v. Com., 63 S.W. 977, 119 
Key. 6915) 22m vn ln wd 240) Compare 


151 N.W. 
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connection with the matter brought out by the im- 
peaching witness may be elicited on cross-examina- 
tion;+° and a witness who testified to contradictory 
statements made by the prosecuting witness can be 
cross-examined as to whether he communicated such 
statements to defendant and as to what he communi- 
cated.1® 


[§ 1328] d. Sufficiency of Evidence. It is not 
necessary that the impeaching evidence should ab- 
solutely falsify the testimony of the witness sought 
to be impeached;** and, although the impeaching 
witness, on cross-examination, has given answers 
tending to modify the extent. of the contradiction to 
which he has testified on his direct examination, yet, 
if he has not eliminated it entirely or in all material 
respects, his testimony should be allowed to go to 
the jury.18 Testimony that a party’s attorney at a 
time when he was under no obligation to give infor- 
mation misinformed the other party as to a matter 
in suit has been held not to show such baa faith of 
the party as to impeach him.!® That a witness before 
the trial stated he did not know how the accident 


happened is insufficient to discredit him where he.evi- 4 


dently meant that he did not know exactly how it 
happened.?° 


WITNESSES 


[§§ 1327-1330 


Omission to state matters testified to. While it is | 
a suspicious circumstance for a witness to recollect 
on a second trial a crucial fact which he did not men- 
tion on the former trial, yet it is not conclusive evi- 
dence of his dishonesty,?1 and does not justify a re- 
fusal to submit such evidence to the jury.?” The cir- 
cumstances of the omission may be such, however, 
as to render the additional testimony unworthy of 
eredit.?8 


[§ 1329] 9. Sustaining Witness*—a. Necessity 
and Sufficiency of Attack. An attempt must have 
been made by the opposing party to show that the 
witness has made inconsistent statements in order 
that evidence sustaining the witness by rebutting the 
effect thereof may be introduced.™* A mere inquiry 
to the witness as to whether he ‘made a particular 
statement, not followed by proof that he did so, will 
not warrant the party introducing the witness to sus- 
tain him by evidence as to what he really said,?° but 
there is some contrary authority,?° particularly 
where the inquiry leaves the witness under the im- 
putation that he did make the inconsistent state- 
ment.?* 


[§ 1330] b. Rebuttal of Evidence of Inconsistent 


Commonwealth v. Chin Kee, 186 N. 
KE. 253 (where witness called by 
accused to contradict commonwealth 
witness testified that she could not 
remember that commonwealth wit- 
ness had made contradictory state- 
ment and, by judge’s permission, 
stated that she told named person 
she thought two other persons had 
made statement that two men had 
entered place of killing, and accused 
did not call such person, cross-exam- 
ination of accused’s witness was not 
unduly restricted). 


ta] Rule applied.—Where 
prosecuting witness denied upon 
cross-examination that she had made 
a certain statement to A, and A was 
then called to testify for defendant 
that the witness had made such state- 
ment, it was error to permit the com- 
monwealth to prove by A, on cross- 
examination, that the witness had said 
in that conversation that defendant 
did commit the offense charged. 
Lowry v. Com., 63 S.W. 977, 119 Ky. 
691, 28 Ky.L. 1240. 


15. Liles v. State, 
62) /Tex.Cr. 32. 


16. Kinser v. U. S., 231 F. 856, 146 
CHOZA 752% 


17. Schwartz v. State, 114 S.W. 809, 
55 Tex.Cr. 36. And see case infra this 
note. 


[a] Evidence held sufficient to 
raise the issue as to the truth of tes- 
timony that defendant’s chauffeur 
was off duty at the time of his acci- 
dent. Cohen v. O’Beyer, 213 N.Y.S. 
666, 215 App.Div. 379 [aff 211 N.Y.S. 
195, 125 Misc. 390]. 


135 S.W. 1177, 


18. State v. Gray, 74 P. 927, 43 Or. 
446. 
19. Cohen v. Brooklyn, Q. C. & S. 


185 COs TEU INN oS alate 


{a] Thus, in an action for an as- 
Sault ony cari No. 3,717, proof, . that 
plaintiff's attorney had informed de- 
fendant that the assault occurred on 
ear No. 3,771, that the information 
was given voluntarily, after the de- 
nial of a motion for a bill of particu- 


the: 


lars, and at a time when the attorney 
was under no obligation to give the 
information, which was given over 
the telephone, did not show such bad 
faith of plaintiff as to impeach him, 
authorizing judgment for defendant. 
Cohen v. Brooklyn, Q. C. & S. R. Co., 
Del Ni Weasel One 


20. Jetter v. St. Joseph Terminal 
Ry. Co., (Mo.App.) 193 S.W. 956. 


2a" Cowan’ va TMhoird ‘Aver Ra Co. 9 
ae 610 [aff 30 N.B. 1152, 132 N.Y. 


22. Bickford v. Menier, 
775, 56 Hun 644. 


23. Anderson v. Dickinson, 34 N.Y. 
S. 510 [aff 51 N.E. 1089, 157 N.Y. 698]. 


[a] Illustration.—Where on the 
second trial of an action defendant 
was absent, and his testimony given 
on the first trial was read by stipula- 
tion, and plaintiff, in testifying as toa 
conversation with defendant which he 
had assumed to state fully on the first 
trial, added matter which he had not 
before stated, and his only excuse for 
omitting such matter on the first trial 
was that he was not interrogated as to 
it, and plaintiff was an intelligent 
man, and fully comprehended the 
questions involved on the litigation 
and the effect of the evidence, it was 
held that the new matter testified to 
by him was not worthy of credit. An- 
derson v. Dickinson, 34 N.Y.S. 510 [aff 
51 N.H. 1089, 157 N.Y. 698]. 


24. People v. Westcott, 260 P. 901, 
86 Cal.App. 298; State v. Ashbrook, 
(Mo.) 11 S.W.(2d) 10387; Dietzel v. 
State, 177 S.W. 47, 132 Tenn. 47; Wil- 
son v. State, 11 S.W.(2d) 803, 111 Tex. 
Crdiaas 


[a] Mere refreshing of memory.— 
Where the testimony of a witness of 
defendant differed at the trial from 
his testimony at the inquest, and he 
was given a written statement of his 
prior testimony, and then stated that, 
if the testimony was in the statement, 
it was true, this did not contradict the 
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witness, 
and hence defendant had no ground to 


but refreshed his memory, | 


*By GEORGH BALLUFF JR. (§§ 1329-1337). 


introduce evidence as to his reputa- 
tion. Renfro v. State, 56 S.W. 1013, 
42 Tex.Cr. 393. 


25. Ala.—Catheart v. Webb & 
Morgan, 42 So. 25, 144 Ala. 559; Mar- 
tin, Vepstate, 25 (S01 2595 ot) Se Alan ale 
Passmore v. State, 109 So. 611, 21 Ala. 
App. 532. 


N.J.—State v. Dichter, 112 A. 413, 
95 N.J.Law 2038. 


N.Y.—Mulligan v. Third Ave. R. 
Co;; 70 INSY.S. 530) 6i App: Div. 204% 


S.C.—State v. Dill, 26 S.E. 567, 48 
S.C. 249. 


Wash.—Pierce v. Seattle Electric 
Co., 145. P., 228; 83 Wash. 141 sath13s 
P. 666, 78 Wash. 167]. 


[a] For example, in a prosecution 
for receiving stolen goods, a witness, 
who is questioned for the purpose of 
contradiction corcerning a statement 
alleged to have been previously made 
by him relating to the case, and who 
denies the making of the statement as 
recited in the question addressed to 
him, was held not entitled to give his 
version of what occurred until after 
his answer has been contradicted. 
State v. Dichter, 112 A. 413, 95 N.J. 
Law 2038. 


Right to give version of statement 
generally see infra § 1330. 


26. Streight v. State, 1388 S.W. 742, 
62 Tex.Cr. 453. 


[a] Illustration. — A witness for 
accused was asked on cross-examina- 
tion if she did not tell D that deceased 
was one of the highest-minded men 
she ever knew. She denied the state- 
ment, but began to tell what she did 
say when she was compelled to an- 
swer “Yes” or “No,” and the state was 
then permitted to prove by D that she 
had made the statement to him. It 
was held that shé should have been 
permitted to state her version of the 
conversation in answer to the state’s 
question. Streight v. State, 138 S.w. 
742, 62 Tex.Cr. 453. 


27. Barber v. State, (Tex.Cr.) 69 S. 
W. 515. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1330] 


Statements Generally. Evidence of inconsistent 
statements offered for the purpose of impeaching a 
witness is open to contradiction and rebuttal,?® and 
after proof of a witness’ contradictory statements is 
offered, evidence tending to restore confidence in his 
veracity and showing the truthfulness of his testimo- 
ny is admissible.2® Where evidence has been intro- 
duced to show that on a certain occasion the witness 
made a certain statement inconsistent with his tes- 
timony, the witness may deny making the former 
contradictory statement,’ or the party by whom the 
witness was called is entitled to introduce the evi- 
dence of another person who was present on the oe- 
casion referred to and heard all that the witness said, 
to the effect that the witness did not. make the state- 
ment attributed to him by the impeaching witness,?* 
and that what he did say was consistent with his tes- 
timony.®? So, also, testimony that on a certain oc- 
casion the witness failed to mention certain matters 
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may be met by the testimony of other persons who 
were present that the witness did mention them.* 
Where an impeaching witness has testified that cer- 
tain statements were made at a particular time and 
place, the party who called the witness sought to be 
impeached may introduce evidence to show that the 
impeaching witness could not have,been present at 
that time and place,** or that the only time the wit- 
ness was present at that place was at a time when 
the statement could not have been made.*® Where 
the contradictory statement was made in a letter 
claimed to have been written by the witness, the wit- 
ness may deny writing the letter®® and may show 
that it was written by another person.’ The rebut- 
ting evidence must be confined to the point in issue, 
namely, whether the witness has made contradictory 
statements,?® and irrelevant matter is properly ex- 
cluded.?® Where the witness has been questioned as 
to whether he had stated to certain persons that his 


28. State v. Smith, 81 So. 320, 144 
La. 801 
29. Armfield v. Raleigh & S. Ry. 


Co., 77 S.E. 963, 162 N.C. 24; Barnett 
v. State, 176 S.W. 580, 76 Tex.Cr. 555. 


[a] Introduction of photographs.— 
Where the defense was mistaken 
identity, two group photographs, in- 
cluding defendant, were properly ad- 
mitted in corroboration of a witness 
whose testimony as to identity was 
attacked on cross-examination by an 
endeavor to show that he was uncer- 
tain in his identification of defendant 
shortly after the commission of 
crime, where the witness on redirect 
examination testified that shortly 
after the homicide he was shown the 
photographs and identified accused as 
one of the persons who had partici- 
pated in the killing. People v. Ong 
Git, 137 P. 283, 23 Cal.App. 148. 


30. Southern Transp. Co. v. Ash- 
ford, 48 F.(2d) 191; Rials v. State, 
101 So. 629, 20 Ala.App. 228 [cert den 
101 So. 630, 211 Ala. 615]; Hairrell 
v. State, 75 So. 702, 16 Ala.App. 110 
[cert den 76 So. 996, 200 Ala. 698]; 
Gerrish v. Pike, 36 N.H. 510; Larkin 
v. Nassau Electric R. Co., 98 N.E. 465, 
205 N.Y. 267. See Grimes v. Hill, 25 
P. 698, 15 Colo. 359 (holding that, 
after a witness has given the sub- 
stance of the conversation, he may 
be asked the direct question whether 
he made certain statements therein 
attributed to him by another wit- 
ness). 


[a] Unequivocal denial. — Where 
an admission by a party has been 
sworn to, although the party has tes- 
tified to a fact which contradicted the 
admission, he has a right to make an 
unequivocal denial of the admission. 
Potter v. Bissell, 3 Lans. (N.Y.) 205. 


31. Jordan 'v: State, 114 S.B. 349, 
154 Ga. 390; Bronson v. Leach, 42 N. 
W. 174, 74 Mich. 713; State v. Sim- 
mons, (Mo.) 39 S.W.(2d) 774; State v. 
Burgess, 168 S.W. 740, 259 Mo. 383; 
T. B. Allen & Co. v. Shook, (Tex.Civ. 
App.) 160 S.W. 1091, 1093 [cit Cyc]. 


32. Ala.—Griffin v. State, 76 Ala. 
29. 


Iowa.—State v. Archibald, 215 N.W. 
258, 204 Iowa 406. 


La.—State v. Murray, 114 So. 721, 
164 La. 883. 


Or.—State v. Mims, 61 P. 888, 36 
Or. 315. 


Wash.—State v. Manville, 36 P. 470, 
8 Wash. 523. 


‘[a] Thus (1) where defendant in a 


‘ 


criminal case undertook to impeach 
the commonwealth’s witnesses, by a 
member of the grand jury, whose 
deposition was that the witnesses had 
testified differently before the grand 
jury, the commonwealth was: properly 
permitted to sustain its witnesses by 
another member of the grand jury 
who testified that their testimony be- 
fore the grand jury was the same as 
on the trial. Kennedy v. Com., 109 S. 
W. 313, 33 Ky.L. 83. (2) Where, ina 
prosecution for robbery, defendant 
proved by the official reporter that 
the testimony of the prosecuting wit- 
ness in a former trial on an important 
point was inconsistent with his tes- 
timony in a case then pending, evi- 
dence of other witnesses that there 
was no inconsistency in the testimony 
of such witness, but that it was the 
same in both trials, was admissible. 
State v. Houghton, 75 P. 887, 45 Or. 
110. 


[b] Method of proving consisten- 
cy.—The proper method is to prove 
the statements made out of court, and 
allow the jury to decide whether they 
are the same as the testimony given 
in court, and it is improper to allow 
a witness, in rebuttal, to state that 
the statements out of court were the 
same as the assailed witness’ testimo- 
ny in court, without calling for the 
statements made out of court. State 
v. Murphy, 37 P. 420, 9 Wash. 204. 


83. State v. McKinney, 3 P. 356, 
31 Kan. 570. 
. 34 McClurg v. Van Zandt, 27 Kan. 
13. 

35. People v. Crane, 168 P. 1055, 


34 Cal.App. 760. 


fa] Thus, where a witness was 
impeached by testimony that she said 
she lied for defendant before the 
grand jury, it was error to refuse to 
admit a check to show that the wit- 
ness was at the place of making such 
statement before the errand jury met. 


People v. Crane, 168 P. 1055, 34 Cal. 
App. 760. 

36. Davis v. State, 130 S.W. 547, 
96 Ark. 7. 

37. Davis v. State, supra. 

[a] TIllustration.—Where defend- 


ant has introduced a letter claiming 
that it was written by a witness for 
the state, and that, as it spoke of him 
in bitter terms, it was contradictory 
of her testimony that she still loved 
him, she, claiming that the letter was 
written by her relative, and not by 
her, may, the letter speaking of abus- 
es heaped on her by defendant’s rela- 


tives in his absence, testify that she 
told her relatives of such abuses, so 
that the one claimed by her to have 
written it knew of such matters. Da- 
vis v. State, 130 S.W. 547, 96 Ark. 7. 


38. Gerrish vy. Pike, 36 N.H. 510. 


[a] Rule applied.—(1) Where a 
witness testified that he saw certain 
notes given up by one A as the con- 
sideration of a deed, and, to impeach 
his testimony, B testified that the wit- 
ness told her that he did not See the 
notes given up, and added that A sub- 
sequently told him that he had the 
notes at home in his desk, while the 
witness might be recalled to testify 
whether he made the last statement 
to B, yet it was not competent to call 
A to testify whether he made it to the 
witness, the point being whether the 
witness had given different accounts 
of the matter. Gerrish v. Pike, 36 N. 
H. 510. (2) Where a witness for the 
state denied having stated that he was 
offered money by a city marshal to 
produce evidence to convict accused, 
and an effort was made to impeach 
him by testimony that he had made 
such a statement, it was error to per- 
mit. the marshal to testify that he 
made no such offer. Haywood v. 
State, 76 S.E. 1077, 12 Ga.App. 240. 


[b] Inducement to change testi- 
mony.—Where, on trial for rape of a 
child under the age of consent, ac- 
cused showed by way of impeachment 
that she first charged her father, and 
so testified on his preliminary trial, 
statements made by her as to efforts 
of the mother of accused to induce 
her to accuse her father, and that ac- 
cused, and not her father outraged 
her, were not admissible as confirma- 
tory of her testimony after she was 


impeached. State v. Newcomb, 119 
S.W. 405, 220 Mo. 54. 
39. Jones v. St. Louis-San Fran- 


cisco Ry. Co., (Mo.) 253 S.W. 737; 
Allison v. Bartelt, 209 P. 863, 121 
Wash, 418. 


_[a] QDlustrations.—(1) In an ac- 
tion for personal injuries, in which 
there was evidence as to a statement 
made by plaintiff in a doctor’s office 
after the accident, refusal to permit 
plaintiff to answer question as to why 
two boys, who had been with him at 
the time of the accident, were not per- 
mitted in the doctor’s office, was held 
proper, as against the contention that 
the answer would tend to contradict 
the contents of the statement made 
by plaintiff at: the time, in the ahb- 
sence of an offer to show that the 
boys were kept out by persons inter- 
ested in procuring a statement favor- 
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former testimony was given under duress, he may 
be asked to state if he told the truth in his former 
testimony.*° 


Right of witness to give his version.41 The wit- 
ness himself may give his version of the alleged con- 
tradictory statement by testifying as to what he 
really said:4+2 he cannot, by a statement of what was 
in his mind, contradict the statement of another wit- 
ness as to what he actually said.** 


Reiterating denial or version. After a witness 
has denied making certain inconsistent statements 
and evidence has been introduced that he did make 
them, it has been held that the witness cannot be re- 
called merely to deny the statements again.*4 Simi- 
larly, after having once given his version, the wit- 


WITNESSES 


[§ 1330 


trial court ;#® and it is not error for the court to per- 
mit*” or refuse to permit*® the denial again to be 
made. 


Testimony at prior court proceedings.*® After an 
attempt to show that the present testimony of a wit- 
ness is in conflict with his testimony given at a for- 
mer court proceeding, the testimony given by him in 
the former proceeding may be introduced,°°® or the 
apparent inconsistencies may be rebutted by a show- 
ing of other parts of the former testimony which sus- 
tain the present statements of the witness.®+ Where 
inconsistent statements before the grand jury are 
testified to by those jurors, the clerk of the grand 
jury may be ealled to testify as to the proceedings 
before that body,°? even though the trial is prolong- 
ed and the field of cumulation entered is immaterial 


ness is not entitled to repeat it.4° There is authority, 


however, which holds this to be discretionary with the 


able to defendant. Jones v. St. Louis- 
San Francisco Ry. Co., (Mo.) 253 S.W. 
737. (2) Where, in an action for 
wrongful death by being struck by an 
automobile, a witness on cross-exam- 
ination testified that she had made 
a written statement contradicting her 
testimony on the stand to the effect 
that one other than defendant’s son 
was driving the car at the time of the 
accident, redirect examination as to 
whether she had talked to the person 
who she testified was driving the car, 
and whether he had urged her to 
maintain an agreement to say that 
defendant’s son was driving the car, 
was held properly rejected. Allison 
v. Bartelt, 209 P. 863, 121 Wash. 418. 


40. Holder v. State, 18 S.W.(2d) 
661, 113 Tex.Cr. 81 


41. Sufficiency of attack to justify 
witness’ version see supra § 1329. 


42. Ala.—Henderson v. State, 70 
Ala. 29; Haley v. State, 63 Ala. 83. 


Conn.—Harrison’s Appeal, 48 Conn. 
202. 


1ll.—Chisholm v. First Nat. Bank, 
176 IllApp. 382. But see Kresin v. 
Brotherhood of American Yeomen, 
217 Ill.App. 448 (holding that, where, 
on cross-examination of a witness, 
foundation is laid for impeachment 
by asking her if, at a certain time, 
she did not make a certain statement 
to a named person, and she denies that 
she did, whereupon the person is 
called and testifies that she did make 
such statement, it is preper, on such 
witness being recalled, to refuse to 
permit her to testify as to what she 
did say in the conversation in ques- 
tion, since the issue involved is not 
what she said, but whether she used 
the language imputed by the ques- 
tion). 

Iowa.—Long v. Davis, 114 N.W. 
197, 136 lowa 734; McMurrin v. Rig- 
by, 53 N.W. 1079, 87 Iowa 18; Hoover 
v. Cary, 53 N.W. 415, 86 Iowa 494. 


Ky.—Johnson v. Commonwealth, 
286 S.W. 1053, 215 Ky. 717. 


Mich.—People v. Droste, 125 N.W. 
87, 160 Mich. 66. 


Mo.—State v. Powell, 
W.(2d) 334. 


N.H.—State v. Winkley, 14 
480. 

Pa.—Commonwealth vy. Erico, 115 
A. 884, 271 Pa. 508. 


Tex.—Galveston, H. & S. A. Ry. Co. 
vy. Baston, (Civ.App.) 257 S.W. 924; 


(App.) 55 S. 


N.H. 


Hodges v. State, 299 S.W. 907, 108 Tex. 
Cig, PUL KOevb esi, lings Sonne, stele 
68 Tex.Cr. 507; Streight v. State, 138 
S.W. 742, 62 Tex.Cr. 453. 


Vt.—In re,Ksterbrook’s Estate, 75 
AS 1, 83" Vite 229. 


[a] Thus, where, in a murder 
trial, testimony of a witness at a 
former trial was received to show 
that there was in effect no variance 
in the story related by him, and ques- 


.tions asked by defendant’s counsel as 


to isolated answers, standing alone, 
indicated a change of testimony, it 
was not error to permit a correct ver- 
sion of the previous story to be giv- 
en. Commonwealth y. Erico, 115 A. 
834, 271 Pa. 508. 


43. Patrick v. Howard, 10 N.W. 71, 
73, 47 Mich. 40. 


“We can also find no reason or au- 
thority for allowing a witness who 
has denied having made a certain 
statement properly identified, to con- 
tradict her impeachment by another 
witness, by stating that she had no 
such idea in her mind. The purpose 
of calling a witness’ attention to time 
and place is to give such witness a 
full opportunity to explain or deny 
any such conversation. But to allow 
a second denial by a statement of 
what was in her mind, to contradict 
the statement of another witness as 
to what she actually said, would ren- 
der impeachment a farce. What is 
said can be known by those who hear 
it, and the jury may believe either of 
the two witnesses on that fact which 
is susceptible of proof. But what a 
witness thinks cannot be reached by 
other minds, and its statement is no 
more than a repetition in’ another 
form of the contradicted statement. 
Any rule which would allow this 
would allow the impeaching witness 
to make a reassertion, and so on in- 
definitely.”” Patrick v. Howard, su- 
pra. 


44. Diehl v. A. P. Green Fire 
Brick Co., 253 S.W. 984, 299 Mo. 641. 


[a]. Tllustration.—Where a _ wit- 
ness had been cross-examined as to 
whether at a certain time and place 
he had not told another that boys 
found dynamite caps on an old coal 
bank, which he denied, and there- 
after the other was called to testify 
that he did make such statement, the 
matter was closed, and permitting the 
witness to be recalled to tastify that 
he told the other that the boys found 
the caps at defendant’s mine was im- 
proper. Dieh] v. A. P. Green Fire 
Brick Co., 253 S.W. 984, 299 Mo. 641. 


on the question of defendant’s right.°? 


Likewise, if 


45. Bentall v. U. S., 254 F. 294, 165 
CHONG IS. 
[a] For example, where defendant 


on cross-examination was asked if he 
had an identified conversation, and he 
not only denied having said the things 
to which his attention was directed, 
but gave his understanding of the con- 
versation, and the government in re- 
buttal placed a witness on the stand 
who contradicted him, defendant on 
Surrebuttal is not entitled again to 
give his version. Bentall v. U. S., 254 
BF. 294, 165 C.C.A. 582. 


46. Barry v. State, 97 So. 256, 19 
Ala.App. 366; Stirling v. Stirling, 21 
A. 273, 64 Md. 138; Francis vy. Rosa, 
24 N.E. 1024, 151 Mass. 532. 


47. Stirling v. Stirling, 21 A. 273, 
64 Md. 138; Francis v. Rosa, 24 N.E. 
1024, 151 Mass. 5382. 


48. Barry v. State, 97 So. 256, 19 
Ala.App. 366; Hamm yv. Romine, 98 
Ind. 77; Bich v. Reese, 8 N.Y.S. 757, 


4 Silv.Sup. 525. 


49. Falsity of statements made at 
previous trial see infra § 1336. 


Showing demeanor of witness in 
former trial see infra § 1332. 


50. Thomson vw. Carruth, 106 N.E. 
159, 218 Mass. 524; People v. Rector, 
19 Wend. (N.Y.) 569; Cozby v. State, 
US Oe Saw. 9 5is1 80), hex. Crores 


[a] Testimony in probate court.— 
Where the contestants sought to show 
that a witness’ testimony in the pro- 
bate court was different from that 
given by her in the county court, the 
executors were properly permitted to 
introduce her evidence in the probate 
court to show the contrary. Thomson 
pee es 106 N.B..159, 218 Mass. 


[b] Testimony in coroner’s court. 
—Exclusion of testimony offered by 
defendants as to testimony given by 
one before the coroner’s jury, when a 
stenographer was not present, offered 
to rebut the prosecution’s evidence 
that such testimony was inconsistent 
with later testimony, was held error. 
Logan v. Commonwealth, 191 S.W. 
676, 174 Ky. 80. 


51. People v. *Ferdinand, 229 P. 
341, 194 Cal. 555; Ronan vy. Stannard, 
138 A. 729, 100 Vt. 436. 


Right to show entire testimony see 
infra $1333. 


52. State v. Archibald, 215 N.W. 
258, 204 Iowa 406. 


53. State v. Archibald, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1330-1331] 


the testimony of a witness is impeached by evidence 
of inconsistent statements made before a magistrate, 
the examination taken by the magistrate may be read 
to refute the testimony of the magistrate as to the 
facts testified to by the witness on such examina- 
It is error to permit the magistrate to tes- 
tify as to the general incompetency of the official 
reporter at the former proceedings.*° 


[§ 1331] c. Explanation of Inconsistency—(1) In 
General. The alleged contradictory statement may 
be explained®® by the assailed witness himself,®* even 


tion.*4 


54. Lanham v. Com., 3 Bush (Ky.) 
528; People v. Moore, 15 Wend. (N. 
YO ALS. 


55. People v. Simone, 167 N.Y.S. 
678, 180 App.Div. 555, 36 N.Y.Cr. 168. 


[a] For example, where a witness 
was cross-examined to show incon- 
sistencies between her testimony and 
that before a magistrate, the permit- 
ting of the magistrate to testify, not 
as to testimony of the witness, but as 
to the general incompetency of the 
official reporter, was erroneous. Peo- 
ple v. Simone, 167 N.Y.S. 678, 180 
App-Div. 555, 36 N.Y.Cr. 168. 


{b] Reason for rule.—If this were 
permitted, the jury would be left to 
surmise whether the answers were 
correctly interpreted by the official 
reporter. People v. Simone, 167 N.Y. 
te Bete: 180 App.Div. 555, 36 N.Y.Cr. 
168. 


56. U.S.—Southern Transp. Co. v. 
Ashford, 48 F.(2d) 191. 


Ga.—Spearman vy. Sanders, 49 S.E. 
296, 121 Ga. 468. 


TIdaho.—Giffen v. Lewiston, 55 P. 
545, 6 Idaho 231. 
Ind.—Indianapolis, ete, Traction 


Co. v. Wiles, 91 N.E. 161, 91 N.E. 729, 
174 Ind. 236. 


Iowa.—Smith v. Hendrix, 128 N.W. 
360, 149 Iowa 255. 


Ky.—Southern Ry. Co. v. Stewart, 
132 S.W. 435, 141 Ky. 270. 


Mass.—Commonwealth Vv. Mc- 
Carthy, 172 N.E. 97, 272 Mass. 107. 


Mich.—People v. Droste, 125 N.W. 
87, 160 Mich. 66. 


Mo.—State v. Emma, 26 S.W.(2d) 
781, 324 Mo. 1216. 


N.Y.—Ferris v. Sterling, 108 N.E. 
406, 214 N.Y. 249; Sloan v. New York 
Central R. Co., 45 N.Y. 125; O’Donnell 
v. Interurban St. R. Co., 88 N.Y.S. 
1016. 


Ohio.—Baum y. State, 27 Ohio Cir. 
Ct. 569. 


Pa.—Miller’s Lunacy, 27 Pa.Co. 49. 


Wash.—Bailey v. Seattle, ete, R. 
Gorn 713 PB; 679;°32 Wash. 640. 


W.Va.—State v. Taylor, 50 S.E. 247, 
57 W.Va. 228. 


57. Ala.—Portsmouth Cotton Oil 
Refining Corp. v. Madrid Cotton Oil 
Co., 77 So. 8, 200 Ala. 634; Thomas v. 
State, 16 So. 4, 103 Ala. 18; Cleveland 
v. State, 103 So. 707, 20 Ala.App. 426 
[cert den 103 So. 711, 212 Ala. 635]. 


Cal.—People v. Smith, 66 P. 669, 
134 Cal. 453; People v. Brecker, 127 
P. 666, 20 Cal.App. 205. 


Colo.—Lee-Clark-Andreesen Hard- 
ware Co. v. Yankee, 48 P. 1050, 9 
Colo.App. 443. 

Ga.—Brown v. McBride, 58 S.E. 702, 
129 Ga. 92; Spearman vy. Sanders, 49 
S.E. 296, 121 Ga. 468. 


Idaho.—Idaho Placer Min. Co. v. 


‘ 
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ersee? 


examination. °? 


yreen, 93 P. 954, 14 Idaho 249; Doug- 
las v. Douglas, 38 P. 934, 4 Idaho 293. 


Ill.—Cal Hirsch, etc., Iron, etc., Co. 
v. Coleman, 81 N.E. 21, 227 Ill. 149 [aff 
WS “TikApp. 24513. Casey) svzy a). We 
Reedy Elevator Mfg. Co., 166 Ill.App. 
595. 


Ind.—Tokacs v. State, 173 N.E. 453, 
202) Ind? 259: 


Ky.—Powers v. Com., 61 S.W. 735, 
LOK S86, 227 Ky. Lael s0verG3 tS. Ww. 
976, 23 Ky.L. 146, 538 L.R.A. 245. 


Mich.—People v. Droste, 125 N.W. 
87, 160 Mich. 66. 


N.C.—Peck v. Manning, 5 S.E. 743, 
99 NG. 157. 


Pa.—Acklin v. McCalmont Oil Co., 
5ORAS 955, 201) Paic25 7. 


Tex.—Dooley v. Boiders, (Civ.App.) 
128 S.W. 690; Williams v. State, 225 
S.W. 177, 88 Tex.Cr. 87. 


W.Va.—State v. Taylor, 50 S.E. 247, 
57 W.Va. 228. 


[a] Explanation of telegrams.— 
Where, in an action on a contract of 
sale entered into by defendant 
through a broker, telegrams sent by 
the broker were introduced to show a 
contradictory statement, he was en- 
titled to explain the same. _ Ports- 
mouth Cotton Oil Refining Corp. v. 
Madrid Cotton Oil Co., 77 So. 8, 200 
Ala. 634. 


58. Van Ness v. Bush, 14 Abb.Pr. 
(N.Y.) 338, 22 How.Pr. 481; Hoggan v. 
Cahoon, 87 P. 164, 31 Utah 172. 


59. Com. v. Mosier, 13 Pa.Dist. 421; 
Weaver v. State, 81 S.W. 39, 46 Tex. 
Cr. 607. 


60. Idaho.—In re Brown’s Estate, 
15 P.(2d) 604, 52 Idaho 286. 


Ky.—Southern Ry. Co. v. Stewart, 
U32, SW. 435, W4dekye 2:70. 


Fhe Sweeney v. Floyd, 90 Pa.Super. 


Tex.—Dooley v. Boiders, (Civ.App.) 
128 S.W. 690; Texarkana Gas & Elec- 
tric Co. v. Lanier, 126 S.W. 67, 59 Tex. 
Civ.App. 198. 


Utah.—In re Newell’s Estate, 5 P. 
(2d) 230, 78 Utah 463. 


Wash.—Pierce v. Seattle Electric 
Co., 145 P. 228, 88 Wash. 141 [aff 138 
P. 666, 78 Wash. 167]; Wheeler v. F. 
A Buck.& Con 638) B,,566. 238 Wash, 
679. 


[a] In Oregon the witness must 
be given an opportunity to explain un- 
der a statute expressly providing for 
such opportunity. 
262 P. 954, 123 Or. 521; State v. Har- 
ris} 211 P. 944, 106 Or..211. 


[b] Every facility should be given 
witness to explain alleged discrepan- 
cies in his testimony on former occa- 
sions. Stoudt v. Shepherd, 41 N.W. 
696, 73 Mich. 588. 


[ec] If it is claimed that any fraud 
was perpetrated in suppressing part 
of an affidavit formerly made by the 


called for the purpose ;°? 
of the court to permit him to explain the statement 
at the time of his cross-examination wherein it is 
sought to lay a foundation for his impeachment, in- 
stead of postponing the explanation for his redirect 
Matters which are not explanatory 
but merely collateral and immaterial,°* or hearsay 


State v. Ragan,’ 
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though he is a party;°* or by the testimony of oth- 
The assailed witness is entitled to make an 
explanation and should be given an opportunity to 
do so®° on his redirect examination,®? or on being re- 


2 


it is within the discretion 


witness, or in inserting therein a 
statement which the witness did not 
make, he is entitled to explain it. 
Sullivan v. Jefferson Ave. R. Co., 34 S. 
W. 566, 138 Mo. 1, 32) LARVA. 167: 


61. Ala.—Campbell y. State, 23 
Ala. 44. 


Cal.—People v. Lambert, 52 P. 307, 
120 Cal. 170; People v. Burke, 122 P. 
435, 18 Cal.App. 72. 


Ill.—Bressler v. People, 8 N.E. 62, 
117 Ill. 422; Walther v. Chicago & A. 
R. Co., 188 Tll.App. 221. 


Mich.—People vy. Mills, 54 N.W. 488, 
94 Mich. 630. 


N.Y.—Collins vy. Kelly, 123 N.E. 74, 
226 N.Y. 180. 


See Villineuve v. Manchester St. R. 
Co., 60 A. 748, 73. N.H. 250 (holding 
that the party calling the witness al- 
so has the right to reéxamine him in 
explanation of the contradiction). 


62. People v. Wessel, 33 P. 216, 98 
Cal. 352; Southern R. Co. v. Stewart, 
132 S.W. 435, 141 Ky. 270; Texarkana 
Gas, etc., Co. v. Lanier, 126 S.W. 67, 
59 Tex.Civ.App. 198; Texas, ete., R. 
Rep NS (Tex.Civ.App.) 51 S. 


[a] Witness himself is entitled to 
an opportunity to explain after the 
contradicting testimony has been put 
in, if such opportunity has not been 
previously accorded him. Villineuve 
v. Manchaster St. R. Co., 60 A. 748, 73 
N.H. 250; Titus v. Ash, 24 N.H. 319. 


63. State v. Harris, 211 P. 944, 106 
Chek Pyillile 
[a] Thus, where the prosecutrix, 


on direct examination, testified to an 
unobserved act, and on cross-exami- 
nation was asked whether on a for- 
mer trial she had not testified that 
her brother came along and observed 
the act, to which she answered in the 
affirmative, but stated that such inci- 
dent was not the one testified to by 
her on the present trial it was held 
that it was not error to permit the 
prosecutrix to explain the apparent 
contradiction. Rosamond v. State, 276 
S.W. 247, 101 Tex.Cr: 315. 


Definiteness and certainty of in- 
qui in laying foundation for im- 
peachment see supra §§ 1288-1293. 


64. McKinney v. State, 215 S.W. 
723, 140 Ark. 529; People v. Walters, . 
194 N.W. 538, 223 Mich. 676. 


[a] Characteristics of deaf and 
dumb.—Where on the trial of a pros- 
ecution for an attempt to commit a 
rape, after the testimony of the prin- 
cipal witness, who was deaf and 
dumb, was attempted to be discredit- 
ed, by proving that she had given dif- 
ferent accounts of the transaction, 
and after she had sworn that she had 
concealed the transaction more than a 
year on account of the threats and in- 
fluence of the prisoner and through 
fear of him, the prosecutor offered to 
prove by an instructor of the deaf and 
dumb, who had been her teacher, that 
the deaf and dumb generally have a 
sense of inferiority to other people, 
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evidence of a prejudicial nature,®® are properly ex- 
eluded. Error may not be predicated on the court’s 
refusal to permit a witness to explain, where the 
questions to which objections were sustained were 
not of such a nature as to call for an explanation 


of the inconsistent statements.*® 


Omission to state on prior occasion. 
on a prior oceasion to state the matters testified to 1s 
also subject to explanation;°* and, so, where a wit- 
ness is assailed by reason of his failure to state 
certain matters when testifying on a former occa- 
sion, it may be shown that such failure was due to 


and, as a class, are easily intimidat- 
ed; that they are credulous, sincere, 
and submissive; and that, from his 
acquaintance with the witness, he be- 
lieved such to be her character, it was 
properly held that such evidence was 
inadmissible, as opening a door for in- 
quiries in their nature interminable, 
without producing any satisfactory 
result. State v. De Wolf, 8 Conn, 93, 
20 Am.D. 90. 


{b] MTiustrations.—(1) In a homi- 
cide prosecution where the state for 
the purpose of impeaching defendant 
introduced testimony of a conversa- 
tion between defendant and deceased 
wherein deceased had stated that as 
far as he was concerned the fight be- 
tween the two was over with, the 
court properly refused to permit de- 
fendant, by the same witness, to prove 
that such conversation was prior to 
the threats against defendant witness 
had previously testified to having 
heard deceased make, such testimony 
being relative to collateral matter. 
McKinney v. State, 215 S.W. 723, 140 
Arkin 629.42) Inga murder jprosecu- 
tion, where the state was permitted 
to cross-examine its witness as to 
whether he remembered saying in a 
store, in the presence of others, that 
he had heard defendant come in and 
ask for deceased and say he was go- 
ing to kill him, to which the witness 
replied in the negative, sustaining ob- 
jection to defendant’s cross-examina- 
tion as to whether it was not a fact 
that that kind of talk had been circu- 
lated around and spread around up 
there by deceased’s friends was not 
error. People v. Walters, 194 N.W. 
538, 223 Mich. 676. 


65. State v. Main, 216.P. 731, 37 
Idaho 449; State v. Newcomb, 119 S. 
W. 405, 220 Mo. 54. 


66. State v. Williams, 
991, 197 Iowa 813. 


67. Printup, Brother & Pollard v. 
James, 73 Ga. 583; Hopler v. Hunter 
Arms Co., 71 N.Y.S. 687, 64 App.Div. 
80; Emerson-Brantingham Implement 
Co. vy. Roquemore, (Tex.Civ.App.) 214 
S.W. 679. 


{a] Mlustrations.—(1) 
record of a homestead was introduced 
to impeach a witness by showing the 
omission from the schedule of the 
* debt in suit, it was admissible for him 
to explain such omission. Printup, 
Brother & Pollard v. James, 73 Ga. 
583. (2) In an architect’s action 
against a corporation where neither 
of the letters introduced in evidence 
referred to any agreement that the 
architect should receive no compensa- 
tion if the plans and specifications 
were not used, it was reversible er- 
ror, after defendant’s general local 
manager had been cross-examined 
thereon, to impeach his testimony to 
such agreement to refuse, on reéxam- 
ination by defendant, to allow the 
witness to explain why he made no 
mention of it in his letters. Emerson- 


197 N.W. 


Where a¥4 
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tion.7° 


[§ 1332] (2) Circumstances 
Motive. 
statements may be made by showing the circumstane- 
es under which the statement was made,"* or the pa- 
per containing the statement written, signed, or ex- 
ecuted by the witness,’? even though evidence other- 
wise inadmissible is thereby introduced.*® 


An omission | Statement; 


Brantingham Implement Co. v. Roque- 
more, (Tex.Civ.App.) 214 S.W. 679. 


68. People v. Shaver, 52 P. 651, 120 
Cal. 354. 


69. Kunde y. State, 3 S.W. 325, 22 
Tex.App. 65. 


70. Vilas Nat. Bank v. Newton, 48 
N.Y.S..1009, 25 App.Div. 62. 


[a] Showing former testimony.— 
Where a witness is recalled and tes- 
tifies to a material fact, and the fail- 
ure to testify,to this fact when first 
on the stand Ys uséd on cross-examina- 
tion to attack the credibility of the 
witness, who replies that he forgot it 
and saw it in the minutes of a pre- 
vious examination taken in supple- 
mentary proceedings, that part of the 
minutes containing the testimony of 
the same witness on the same point 
is admissible to rebut the implied in- 
culpation. Vilas Nat. Bank v. New- 
ton, 48 N.Y.S. 1009, 25 App.Div. 62. 


[b] Showing consistent affidavit 
permitted.’ State v. Turner, 15 S.E. 
602,36’ SiC. 534 [aff 16 S'E.'687;'36 S. 
C. 608, and dist State v. Thomas, 34 


S.C.L. 269; ‘Davis v.’-Kirksey; 31°SiC. 
a Lyon). 
71. U.S.—Southern Transp. Co. v. 


Ashford, 48 F.(2d) 191. 


Ala.—Portsmouth Cotton Oil Refin- 
ing Corp. v. Madrid Cotton Oil Co., 
77 So. 8, 200 Ala. 634. 


Cal.—Sichterman v. R. M. Hollings- 
pend Co., 4 P.(2d) 181, 117 Cal.App. 
504. 


Ill. Walther y. Chicago & A. R. Co., 
188 Ill.App. 221; Cal Hirsch, ete., Iron, 
ete., Co. v. Coleman, 128 Ill.App. 245 
[aff 81 N.E. 21, 227 Ill. 149]. 


Ky.—Smith vy. Commonwealth, 268 
S.W. 828, 206 Ky. 728. 


Tenn.-—Graham v. McReynolds, 18 
S.W. 272, 90 Tenn. 673. 


Tex.—Grayson v. Hays, (Civ.App.) 
295 S.W. 289; Pecos & N. T. Ry. Co. 
v. Winkler, (Civ.App.) 179 S.W. 691. 


W.Va.—Findley v. Coal & Coke Ry. 
Co.; 78 S.E. 396, 72 W.Va. 268. 


[a] Rule applied.—(1) Where co- 
defendant testified that accused had 
no participation in the robbery, but 
admitted making contradictory state- 
ments to officers, questions calculated 
to explain how the officers exacted 
such statements were held improper- 
ly excluded. People v. Frugoli, 166 
NBs 129,334 51115 3824.5, +/(2)"-, Where 
prosecutrix, in a trial for rape, and 
another witness, both of whom were 
members of a religious sect of which 
respondent was the leader, disclosed 
on cross-examination certain state- 
ments relative to respondent’s conduct 
inconsistent with their testimony, 
they might be reéxamined to show 
that such statements had been made 
while witnesses were under the influ- 
ence of respondent, submission to 
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instructions of counsel not to volunteer any testi- 
mony,®® that the witness was not interrogated as to 
such matters,°® or that he had forgotten such matters 
and they have been since recalled to his recollee- 


Surrounding Prior 
Explanation of inconsistent 


The mo- 


whose desires they had been taught 
involved no wrong. People v. Mills, 
54 N.W. 488, 94 Mitch. 630. 


[b] Gack of information.—Where 
the witness’ former testimony that an 
automobile dealer replaced a motor 
was admitted solely for impeachment, 
refusal to permit redirect examina- 
tion to show that the witness knew 
nothing about the replacement at the 
time was held error. Butler v. John 
H., Leadley Co., 247 -N.Y.S. 81, 231 
App.Div. 474 [aff 178 N.E. 794, 257 
INGYS O59. 


[c] Showing explanation previous- 
ly made.—Where, in an action for in- 
juries to a servant, a written state- 
ment made by plaintiff to defendant 
was introduced on cross-examination 
to show that he had detailed the cir- 
cumstances of his accident in a man- 
ner variant from his testimony at the 
trial, a refusal to permit plaintiff to 
testify on redirect examination that he 
had explained to defendant’s officials 
the true circumstances under which 
the written statement was made was 
not error, where he had already ex- 
plained to the jury the circumstances 
surrounding the making of the state- 
ment. Reynolds yv. International, ete., 
eee 85 S.W. 328, 38 Tex.Civ.App. 

ENS 


72. Cal.—People v. Slaughter, 165 
P. 44, 33 Cal.App. 365. 


Ky.—HEllis v. Ellis, 128 S.W. 1057. 


Mich.—Rosenberg v. Mageda, 232 N. 
W. 397, 251 Mich. 696. 


peat ean Lele vy, Edgerton, 14 Minn. 


Mont.—Kennelly v. Savage, 44 P. 
400, 18 Mont. 119. 


Nev.—Tonopah Lumber Co. y. Riley, 
95 P. 1001, 30 Nev. 312. ; 


Or.—State vy. Howard, 72 P. 880, 43 
Or. 166. 


[a] Testimony that witness did 
not read statements or hear them read 
is admissible as evidence explanatory 
of the statements. Larkin v. Nassau 
kia Rit €oi7 98 Ne) 465, 205) 4Ne ya 


[b] Showing what was said and 
done.—Where it was claimed that a 
written statement offered by way of 
impeachment was false, and was ob- 
tained by fraud and deception, it was 
competent to show all that was said 
and done at the time it was so obtain- 
ed. National Enameling, etc., Co. v. 
Fagan, 115 Ill.App. 590. 


[c] Showing what transpired when 
the paper was executed was held aad- 
missible. Shreve v. Crosby, 63 A. 333, 
72 N.J.Law 491. 


73. O'Sullivan v. Wells, (Mo.App.) 
10 S.W.(2d) 313. 


[a] Offer to compromise claim.— 
O’Sullivan v. Wells, (Mo.App.) 10 S. 
W.(2d) 318. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


hie ei 


§ 1332] 


tive, purpose, or reason which led the witness to make 
the statement,’4 or write, sign, or execute the docu- 
ment,’® may also be shown. Evidence in explanation 
may include a showing of how the witness understood 
the statement when it was made;7° 
the prior statement was due to a mistake on the part 
of the witness,’7 and that he had reason to believe it 
to be true when he made it;*7* that the statement was 


{b] Imsurance company involved 
in suit.—Testimony as to what was 
said to induce plaintiff suing for in- 
juries to sign a statement was held 
erroneously excluded, although it 
might disclose that the statement was 
procured by an agent or adjuster of 
the insurance company. Rosenberg v. 
Mageda, 232 N.W. 397, 251 Mich. 696. 


74. Ala.—Turner v. State, 140 So. 
448, 224 Ala. 345 [den cert (App.) 140 
So. 445, conforming to 140 So. 447, 224 
Ala. 5]; Williams v. State, 26 So. 521, 


123 Ala. 39; Johnson v. State, 16 So. 
99, 102 Ala. 1; Campbell v. State, 23 
Ala, 44; Cleveland v. State, 103 So. 


707, 20 Ala.App. 426 [cert den 103 So. 
711, 212 Ala. 635]; King v. State, 69 
So. 345, 13 Ala.App. 91. 


Cal.—People v. Avena, 168 P. 148, 34 
Cal.App. 500; People v. Slaughter, 165 
P. 44, 33 Cal.App. 365. 


Ga.—Gazaway v. State, 83 S.B. 857, 
15 Ga.App. 467. 


T1l.—Cal Hirsch, ete., Iron, ete., Co. 
v. Coleman, 128 Ill.App. 245 [aff 81 N. 
He 21, 227 All. 149), 


Ky.—Smith vy. Commonwealth, 268 
S.W. 328, 206 Ky. 728; Watson v. Ken- 
tucky & Indiana Bridge & R. Co., 126 
S.W. 146, 129 S.W. 341, 137 Ky. 619. 


La.—State v. Sharpe, 127 So. 368, 
170 La. 69. 
Mich.—People v. Davis, 187 N.W. 


390, 217 Mich. 661. 


Ohio.—Baum v. State, 27 Ohio Cir. 
et. B69. 


Tex.—Hodges v. State, 299 S.W. 907, 
108 Tex.Cr. 210; Gill v. State, 295 S. 
We 190; 107 "TexOr: 7115). > Kitchen. Ve 
State, 276 S.W,. 252, 101 MexiCrv"43 9% 
Smith v. Traders’ Nat. Bank, 17 S.W. 
779, 82 Tex.Cr. 368; Spearman vy. State, 
152 S.W. 915, 68 Tex.Cr. 449, 44 L.R.AL 
N.S. 243; Spencer v. State, 128 S.W. 
118, 59 Tex.Cr. 217. 


Utah.—Hogegan v. Cahoon, 87 P. 164, 
31 Utah 172, 


Vt.—State v. Lockwood, 3 A. 539, 
58 Vt. 378. 


W.Va.—State v. Murphy, 109 S.E. 
7171, 89 W.Va. 413; Findley v. Coal & 
Coke Ry. Co., 78 S.B. 396, 72 W.Va, 
268. D 


[a] Rule applied.—(1). Where it 
was shown that a witness for the 
state had made an inconsistent state- 
ment at a former trial, if was proper 
to ask him at whose instance he made 
the former statement. MHairrell v. 
State, 75 So. 702, 16 Ala.App. 110 [cert 
den 76 So. 996, 200 Ala. 698]. (2) For 
consideration of the jury on the ques- 
tion of credibility of a witness whose 
testimony contradicts his signed 
statement made before the trial, he 
may testify that he was bribed by de- 
fendant’s brother to make the state- 
ment. People v. Nakis, 193 P. 92, 184 
Cal. 105. (3) Where, to contradict a 
witness who testified that his act in 
lighting a match which produced an 
explosior of gas was not malicious, 
the court allowed to be read an in- 
dictment against him for burning a 
stable and the judgment showing the 
disposition made of the case, the sta- 
ble having been destroyed by the same 
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a showing that 


explosion, and his plea to the indict- 
ment being a confession that he un- 
lawfully caused it to be burned al- 
though its destruction resulted from 
his lighting a match, the court erred 
in refusing to permit him to testify 
as to the circumstances under which 
the plea was made, and that, in enter- 
ing the plea of guilty as indicated and 
submitting to the imposition of a fine, 
he acted on the advice of counsel. 
Watson v. Kentucky & Indiana Bridge 
& R. Co., 126 S.W. 146, 129 S.W. 341, 
137 Ky. 619. (4) Ina prosecution for 
illegal possession and illegal sale of 
intoxicating liquor, permitting the 
state to prove by the prosecuting wit- 
ness that the reason why he told offi- 
cers that he found the whisky in ques- 
tion was because he did not want to 
tell where he got it was not error. 
Blackburn v. State, 272 S.W. 1738, 100 
Tex.Cr. 580. (5) It is not improper to 
permit an injured employee, after be- 
ing cross-examined relative to misrep- 
resentations made by him as to his 
age at the time he secured employ- 
ment, to explain such misrepresenta- 
tions on redirect examination by stat- 
ing that he misrepresented his age in 
order to get employment. Missouri, 
K. & T. Ry. Co. v. Goodrich, (‘Tex.Civ. 
App.) 149 S.W. 1176. (6) Where, in 
a homicide case, accused had proved 
by a state’s witness that he told oth- 
ers that he knew nothing of the kill- 
ing, the state could, on redirect exam- 
ination, ask him why he told such oth- 
ers that he did not see the killing, the 
answer to which was that he did so 
because he was instructed by the 
grand jury not to tell what his testi- 
mony would be. Spencer v. State, 128 
S.W. 118, 59 Tex.Cr. 217. 


_{b] Thus, in an action by a mate- 
rialman against a subcontractor, it 
was error, after having admitted tes- 
timony on _ cross-examination that 
plaintiff had commenced suit against 
the principal contractor’s surety, 
which had taken over the contract, 
and had presented a claim against its 
receiver to recover on the same ac- 
count as that sued on, thereby show- 
ing an inconsistent attitude, and the 
making of inconsistent statements, to 
exclude on redirect examination evi- 
dence as to why plaintiff had insti- 
tuted such suit against the surety To 
explain the contradiction. Collins v. 
Kelly, 123 N.E. 74, 226 N.Y. 180. 


[ec] Denial of recognition.—(1) 
Where, on a trial for rape, the person 
who was in the company of prosecu- 
trix just before the alleged commis- 
sion of the offense identified defend- 
ant as one of those who made the as- 
sault, and testified that on the follow- 
ing morning he,saw defendant and one 
of the others, and then recognized 
them as two of the assailants, but it 
appeared some one then asked him if 
he recognized any of the assaulting 
party among the persons present, to 
which he replied, “No,” and defendant 
claimed that such statement tended to 
discredit the witness’ testimony, it 
was proper to permit him to explain 
that he made it because he was afraid 
of putting defendant on his guard, and 
enabling him to escape. State v. Be- 
dard, 26 A. 719, 65 Vt. 278. (2) It was 
also proper to show that the witness 
subsequently pointed such defendant 
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not made with reference to the transaction then be- 
ing investigated, but was made with reference to an- 
other transaction;’® that the witness did not know 
the meaning of a technical term used by him;*° that 
the witness did not understand the question at the 
time he made the inconsistent statement,®+ or that 
he had diffieulty in understanding the questions ask- 
ed at the trial in which the inconsistent testimony 


out to the officers who arrested him. 
State v. Wilkins, 28 A. 323, 66 Vt. 1. 


75. Koehler v. State, 123 N.E. 111, 
188 Ind. 887; Kennelly v. Savage, 44 
P. 400, 18 Mont. 119; Tonopah Lum- 
pan Co. v. Riley, 95 P. 1001, 30 Nev. 
0 . 


[a] Full explanation.—The wit- 
ness should be allowed to explain 
fully how he came to sign the writ- 
ing introduced to impeach him and 
his motives in doing so, notwithstand- 
ing other witnesses have testified 
fully as to the circumstances of the 
signing of such writing. Wheeler v. 
Ba Buck & Co., 63 P. 566, 23 Wash. 


[b] Getter.—In a statutory rape 
case, the court ‘did not err in permit- 
ting the prosecuting witness to ex- 
plain why she wrote a certain letter 
to accused, read in evidence on the 
part of the defense to exonerate ac- 
cused from the offense and to contra- 
dict the evidence of the prosecuting 
witness. Koehler y. State, 123 N.E. 
111, 188 Ind. 387. 


76. Cal Hirsch, ete., Iron, ete., Co. 
v. Coleman, 128 Ill.App. 245 [aff 81 
N.E. 21, 227 111. 149]; Jourdan v. Pat- 
terson, 61 N.W. 64, 102 Mich. 602. 


[a] Understanding of term “deliv- 
ery.”’—Where a witness was contra- 
dicted by showing a former statement 
that a deed was delivered on a certain 
day, it was held that he might explain 
what he understood the term ‘“deliv- 
ery” to mean, Jourdan v. Patterson, 
61 N.W. 64, 102 Mich. 602. 


_ [b] Contradiction between plead- 
ing and testimony.—Where there is 
a contradiction between an allegation 
in the verified answer and defend- 
ant’s testimony, defendant, for the 
purpose of explaining the contradic- 


‘tion, may show that he was advised 


by his attorney that the legal effect of 
the allegation and of the testimony 
was the same. Ferris v. Hard, 32 N. 
Ertl Zoek oo New.oo ae 


77. Van Ness vy. Bush, 14 Abb.Pr. 
(N.Y.) 38, 22 How.Pr. 481. 


‘78. U.S. v. Randall, 27 F.Cas.No. 
163118, Deady 524. 


79. Georgia R., etc., Co. v. Dough- 
erty, 62 S.BE. 158, 4 Ga.App. 614. 


[a] Details of other transaction.— 
The witness may give the details of 
the other transaction to show that it 
is not the one then being investigat- 
ed. Georgia R., ete., Co. v. Dougherty, 
62 S.H. 158, 4 Ga.App. 614. 


80. Brown v. McBride, 58 S.E. 
129 Ga. 92. Re 


[a] Term “non compos mentis,”— 
Where a witness on his direct exam- 
ination testified that the testator was 
of sound mind, and for the purpose of 
impeachment a written contract exe- 
cuted by the witness was introduced 
wherein it was recited that testator 
was non compos mentis, the witness 
could testify in explanation that he 
did not know the meaning of the term. 
ills v. McBride, 58 S.B. 702, 129 Ga. 


81. State v. Emma, 


26 S.W.(2d 
781, 324 Mo. 1216. be 
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was given;®2 that the witness did not consider him- 
self under oath when he made the prior statement ;** 
that the witness’ inconsistent deposition at the exam- 
ining trial was not read over to him by the examining 
court;8+ that portions of the witness’ answers in a 
deposition introduced to impeach him were left out 
by the notary taking the same;*® or that merely the 
substance of his statements at a coroner’s inquest, 
alleged to be inconsistent with his testimony, was 
taken down in writing by the coroner.*® 
affidavit made by a party’s attorney is admitted to im- 
peach the party, it may be shown in rebuttal that the 
party did not know what was in the affidavit, and 
that it was made in the party’s absenee.®* 


Physical and mental condition. 


82. Gibbs v. State, (Tex.Cr.) 20 S. 
W. 919. : 


{a] Testimony by judge who tried 
former case.—It has been held that 
the judge who formerly tried the case 
might testify that the witness, from 
her want of familiarity with the Eng- 
lish language, sometimes found it dif- 
ficult to understand the question ask- 
oes Gibbs v. State, (Tex.Cr.) 20 S.W. 
91195 


83. State v. Wappenstein, 
989, 67 Wash. 502. 


12 


84. Grosse v. State, 11 Tex.App. 
364. 
85. Missouri, ete., R. Co. v. Walden, 


(Tex.Civ.App.) 46 S.W. 87. 


86. State v. Hampton, 60 S.E. 669, 
TOUS Cre LO pe tS). 


“The method employed in taking 
down testimony at the coroner’s in- 
quest, whether verbatim or merely in 
substance, was a circumstance to be 
weighed in considering the material- 
ity of any variance between the tes- 
timony so taken down and the testi- 
mony on the trial, as mere verbal 
variation, if material, would be less 
material than variations affecting 
sense and substance.” State v. Hamp- 
ton, supra. 


87. In re Townsend's Estate, 97 N. 
W. 1108, 122 Iowa 246. 


88. Enright v. Pittsburg Junction 
R. Co., 54 A. 317, 204 Pa. 543; Faulk- 
ner v. State, 109 S.W. 199, 58 Tex.Cr. 
258. 


[a] For example (1) where a boy’s 
testimony as to an accident in which 
he received the personal injuries sued 
for was different from his statements 
in the hospital at a time when one leg 
had been amputated, and the other 
was badly lacerated, and his head was 
cut open, it was not error to instruct 
that, if he was suffering such pain at 
the time of the statements as not to 
know what he was talking about, such 
fact should be considered by the jury 
in determining the question of his 
eredibility. Enright v. Pittsburg Junc- 
tion R. Co., 54 A. 317, 204 Pa. 543. 
(2) Where, after the birth of the pros- 
ecutrix’ child, she wrote a letter “To 
Whom it May Concern,’ which was 
Jeft in her home, and subsequently 
found and identified as having been 
written by her, in which she confess- 
ed to having written, in which she 
made certain statements at variance 
with her testimony on the trial of the 
case, evidence showing her physical 
condition at the time of writing the 
Jetter was material. Faulkner v. 
State, 109 S.W. 199, 53 Tex:Cr. 258. 


9. Ala.—Anderson v. State, 16 So. 


In explanation of 
a prior inconsistent statement the physical*® or 
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and convincing 


Where an 


108, 104 Ala. 83. 


Mass.—Commonweailth  v. 
151 N.E. 839, 255 Mass. 369. 


Mich.—People v. Fritch, 178 N.W. 
59, 210 Mich. 348. 


Pa.—Commonwealth vy. Del Vaccio, 
149 A. 696, 299 Rav 547. 


Tex.—Taylor v. State, 229 S.W. 552, 
89 Tex.Cr. 112; Weaver v. State, 81 
S.W. 39, 46 Tex.Cr. 607. 


[a] Tilustrations.—(1) On a trial 
for seduction, to explain discrepan- 
cies between the testimony of the 
prosecutrix on such trial and that 
previously given by her before a jus- 
tice, it was held that the prosecutrix 
might testify that she was so scared 
and embarrassed before the justice 
that she did not remember the facts. 
Anderson v. State, 16 So. 108, 104 Ala. 
83. (2) In a prosecution for man- 
slaughter for illegal abortion, where 
cross-examination of the husband of 
deceased brought out discrepancies 
from testimony before the examining 
magistrate on reéxamination, the 
prosecution could show that the hus- 
band, who was an ignorant foreigner 
and used the English language indif- 
ferently, was under mental strain, 
by reason of loss of his two children 
as well as his wife, at the time he 


Sacco, 


gave his testimony at the examining 


trial. People v. Fritch, 178 N.W. 59, 
210 Mich. 348. (3) In a prosecution 
for murder, where a witness for the 
defense gave evidence of statements 
by decedent’s wife when he, the wit- 
ness, arrived at the scene, which was 
contradictory of her testimony, as 
ascertainirg the circumstances, as 
well as the mental condition of the 
wife when such statements were 
made, it was proper to permit the 
state to ask the witness on cross- 
examination questions seeking to 
bring out that the wife was greatly 
agitated and wept constantly. Tay- 
ee v. State, 229 S.W. 552, 89 Tex.Cr. 


[b] Evidence of former testimony 
to show embarrassment.—Where, in 
an action for personal injuries, de- 
fendant was allowed to show that on 
a former trial plaintiff gave material- 
ly different testimony, evidence of 
how long he was under cross-exam- 
ination, and how many pages of testi- 
mony he gave, was admissible to 
show that he was excited, embarrass- 
ed, or under a pressure that would 
naturally affect his understanding 
and recollection. La Flam v. Missis- 
quoi Pulp''Cos) 527Ay 526) 974 SV te 125: 


{[c] Inquiry whether witness had 
ever testified before prior trial.—In 
an action for assault and rape, where 
there was some discrepancy between 
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mental’® condition of the witness at the time when 
the statement was made may be shown, but it has 
been held that a refusal by the court in its disere- 
tion to allow such evidence is not error.®° 
sought to invalidate the former statement by show- 
ing that the witness was mentally incapable at the 
time, such fact must be proved by clear, precise, 


Tivitas 


evidence.?! Where contradictory 


testimony given on a former trial is introduced, it 
is pertinent to show the demeanor of the witness 
while so testifying in explanation of the language.®? 


Fear and intimidation. It may be shown that the 
witness had been intimidated or was afraid to tell 
the truth as an explanation of his former inconsis- 
tent testimony®® 
ments,°* or the omission of a witness to state cer- 


or other contradictory state- 


the testimony of plaintiff at a former 
trial and at the present one, it was 
proper to ask her in explanation 
thereof whether she had ever been 
@ witness at a trial before that time. 
Smith v. Hendrix, 128 N.W. 360, 149 
Iowa 255. 


80. Godfrey v. Old Colony St. Ry. 
Co., 111 N.E. 878, 223 Mass. 419. 

91. Haskins v. Pennsylvania R. 
Co., 148 A. 192, 293 Pa. 537. 

Weight and sufficiency of evidence 
to establish insanity generally see In- 
sane Persons § 566. 

g2. State v. Parker, 
428, 321 Mo. 553. 

Rebuttal of testimony given in pri- 
or court proceedings generally see 
supra § 1330. 

pos Ala.—Lewis WV. State, 35 Ala. 
0. 


12 S.W. (2d) 


Ga.—Burns v. State, 15 S.E. 748, 89 
Ga. 527. 


La.—State v. 
170 La. 69. 


N.Y.—People v. Chapleau, 
469, 121 N.Y. 266; People v. Loomis, 
78 NY.S.-578, 76 App.Div. 2438, 17 
N.Y.Cr. 131 [rev on other grounds 70 
a S19 stad, IN DYs 400 cts) NEY Cr. 


Or.—State v. ‘Howard, 72 P. 880, 
43 Or. 166. 


S.C.—State v. Suber, 63 S.E. 684, 
S2uSi@) d59: 


Trex.—Cornett v. State, 
L071, 54 Tex:Cr. 372. 


Wash.—State v. Kwan, 25 P.(2d) 
4. 


Sharpe, 127 So. 368, 


24 N.E. 


112 S.W. 
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Prior inconsistent afidavit.— 


[a] 
Comms, [29SawWe 342 a6 


Armstrong v. 
Ky.L. 494., 


[b] Statement of threats by third 
party.—Testimony of prosecutrix 
that her mother told her that defend- 
ant threatened to kill them both if 
they appeared against him was held 
competent to explain her testimony 
at a preliminary hearing, where she 
testified to defendant’s innocence, and 
it was not objectionable as hearsay. 
See v. Marsee, 144 P. 833, 93 Kan. 


94. People vw. Slaughter, 165 P. 44, 
33 Cal.App. 365; “Williams v. State, 
225 Sow 177288 "TexCr. Sis" Rosse. 
State, 132 S.W. 7938, 60. Tex.Cr. 547. 


{a] Rule applied.—(1) After tes- 
timony seeking to impeach a witness 
by showing that she had previously 
denied that defendant or her husband 
had anything to do with the crime, 
the state was properly permitted to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tain faets when testifying on a former occasion;?® 
or the omission of a witness to make an earlier dis- 
The witness himself may tes- 
The evidence need not be 
confined to what oecurred when the statement was 
made, but may properly extend to events preceding 


closure of a erime.°® 
tify as to such fear.°? 


that time.°® The fact ‘that the 


volves an attack or reflection upon the character of 
defendant in a criminal ease is no ground for ex- 
It is not permissible to show that pri- 
or inconsistent testimony of the witness was in- 
duced by threats before the inconsistent statements 


eluding it.°° 


have been brought out.? 


Inconsistency in evaluation of property. Where 
evidence of a witness’ prior evaluation of certain 


WITNESSES 


or Statement. 


explanation in- sistent with his 
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introduced, the witness may explain the cireumstanc- 
es of his former evaluation? and state why he now 
testifies differently.’ 


[§ 1333] d. Right To Show Entire Conversation 
Where a portion of a statement pre- 
viously made by the witness and apparently incon- 


present testimony has been intro- 


duced, the entire statement is admissible in rebut- 
So generally, where a contradictory state- 
ment has been shown, the party who introduced the 
witness is entitled to show the entire conversation 
in which such statement was made,® or, when the 


statement was made when testifying as a witness, 


property, inconsistent with his present estimate, is 


establish that the witness’ husband 
had told her in the presence of de- 
fendant that if she told he would kill 
her. Ayres v. State, 284 S.W. %60, 105 
Tex. Cri 1 5¢ i!) 162) In a_ prosecution 
for assault with intent to rape, com- 
mitted while prosecutrix and her 
escort were going home at night in 
a buggy, in which accused attempted 
to discredit prosecutrix by showing 
that she did not make an outcry 
immediately after the assault, and by 
showing contradictory statements 
made by her as to how she was in- 
jured, testimony was admissible for 
the state that while prosecutrix and 
her escort were going home after the 
assault the latter advised her not to 
tell her father thereof for the reason 
that she might be injured by accused, 
or that her father might be killed, 
and that for that reason prosecutrix 
remained silent and made contradic- 
tory statements as to the offense. 
Ross v. State, 1382 S.W. 793, 60 Tex. 
Cr. 547. 


95. People v. Chapleau, 24 N.E. 
469, 121 N.Y. 266; State v. Suber, 63 
S.E. 684, 82 S.C. 159. 


Explaining omission generally see 
supra § 1331. 


96. Commonwealth v. Crow, 
Ate So, 130 3a iea. toi. 


97. People v. Loomis, 78 N.Y.S. 
Bios, UO A ppp iva24 3.ucl Tf mNLYs Gre ied 
[rev on other grounds 70 N.E. 919, 
LOGIN. Ve 400, 18 N-¥.Cr. 323°. "State 
v. Suber, 63 S.E. 684, 82 S.C. 159. 


Right of witness to explain gen- 
erally see supra § 1331. 


98. Hendrickson v. Com., 64 S.W. 
954, a2saKy.b. 1194: 


[a] For example, where the prose- 
cution sought to impeach a witness 
for defendant by proof of an affidavit 
made by her before a justice of the 
peace, defendant should have been 
permitted to show that affiant was 
forced to go to the house of the jus- 
tice of the peace by threats of vio- 
lence on the part of the persons who 
accompanied her, and should not 
heve been confined to evidence of 
what happened after they got there. 
Hendrickson v. Com., 64 S.W. 9&4, 23 
Koya. 1197. 


99. People v. Smith, 66 P. 669, 134 
Cal. 453. 


[a] Threat by defendant.—When 
a witness is accused of making con- 
flicting statements or failing to make 
an earlier disclosure of knowledge of 
the crime, the witness may explain 
the situation by stating that she had 
been threatened if she made a dis- 
closure by those interested in defense 
and the explanation will not be ex- 
cluded because the alleged threat was 
made by a codefendant. Common- 


154 


wealth v. Crow, 154 A. 283, 303 Pa. 91. 
1. People v. Hallas, 241 N.W. 193, 
257 Mich. 127 
Necessity for attack to justify sus- 
taining evidence see supra § 1329. 


2. Indianapolis & Cincinnati Trac- 
tion Co. v. Wiles, 91 N.E. 161, 729, 174 
Ind. 236; Citizens’ Savings Bank & 
Trust Co. v. Fitchburg Mut. Fire Ins. 
CO5°86) ALP1056 08% Viti23: 


[a] Bule applied.—(1) In an ac- 
tion on a fire policy, insurer contest- 
ing the value of the property and 
introducing papers containing plain- 
tiff’s exceptions to allotment of home- 
stead showing that she had valued 
it at less than claimed, she could 
explain that the undervaluation was 
made to gain time, so that she could 
pay a debt and save the property. 
Queen v. Dixie Fire Ins. Co., 97 S.H. 
741, 177 N.C. 34. (2) Where insured 
claimed a total loss of its bank build- 
ing, and it appeared that its treas- 
urer had signed the applications for 
inSurance containing valuations, it 
was proper to permit him to show 
that he signed the applications in 
blank as bearing on his position as a 
witness. Citizens’ Savings Bank & 
Trust Co. v. Fitchburg Mut. Fire Ins. 
Cor, (36 242 05658 vy tama. 


3. Phifer v. Erwin, 6 S.E. 672, 100 
Ni. 59. 


fa] For example, a witness who 
testifies that certain goods are worth 
an amount larger than his estimate 
at a former trial may explain the 
discrepancy by stating that what he 
heard the other witnesses testify at 
the former trial after his examination 
had caused him to change his mind as 
to the value of the goods. Phifer v. 
Erwin, 6 S.E. 672, 100 N.C. 59. 


mE OWES EV) ce misi ino 4 kee Didions 
Blackerby v. Commonwealth, 255 S. 
W. 824, 200 Ky. 832; Starin v. Peo., 
45 N.Y. 333; James E. Cashman, Inc., 
v. Spellman, 251 N.Y.S. 240, 233 App. 
Div. 45. 


5. Ala.—Central of Georgia Ry. 
Conve wilson. Lil Sonor 20s, Aa: 
612; Brewer v. State, 96 So. 198, 209 
Ala. 411 [cit Cyc]; Sandlin v. State, 
(App.) 146 So. 82. 


ne Rate Appeal, 48 Conn. 


Ga.—Turner y. State, 23 S.K. 294, 
131 Ga. 761; Savannah, ete. R. Co. 
v. Holland, 10 S.E. 200, 82 Ga. 257, 14 
Am.S.R. 158; Savannah, etc., R. Co. 
v. Holland, 9 S.E. 1040. 


Ky.—Blackerby v. Commonwealth, 
255 S.W. 824, 200 Ky. 832; Louisville, 
ClC., Ne COn vo Alumbauch’s, Admin, 
Blair ViVi Ose ce Vinlemeel ows: 


Tex.—Panhandle & S. F. Ry. Co. v. 
Van Arsdel, (Civ.App.) 247 S.W. 920; 


the entire testimony given by the witness on that 
oceasion,® or where the statement was made in writ- 


Cotton v. State, 217 S.W. 158, 86 Tex. 
Cr. 387; Hood v. State, 107 S.W. 848, 
ba Tex.Cr, 524; Ball'.y. State, (Cx) 
36 S.W. 448. 


[a] Bvidence not limited to cross- 
examination of impeaching witness.— 
When the prosecution has introduced 
part of a conversation with defend- 
ant to impeach him, he may intro- 
duce all of it in surrebuttal; and is 
not limited to such other parts of it 
as he can elicit from the impeaching 
witnesses vy cross-examination. 
People v. Hutchings, 97 P. 325, 8 Cal. 
App. 550. 


[b] Statements of third person to 
the witness, made in the conversa- 
tion inquired about on cross-exam- 
ination, are admissible in proving the 
entire conversation. Central of Geor- 
gia Ry. Co. v. Wilson, 111 So. 901, 215 
Ala. 612. 


ight to show entire conversation 
or transaction on redirect examina- 
tion generally see supra § 858. 


6. Ala.—Lester v. Jacobs, 103 So. 
682, 212 Ala. 614. 


Ga.—Lowe y. State, 
97 Ga. 792. 


Ky.—Blackerby vy. Commonwealth, 
255 S.W. 824, 200 Ky. 832; Clymer v. 
Com., 64 S.W. 409, 23 Ky.L. 1041; 
O’Donnel’s Adm’r y. Louisville Hiec- 
trie, Light Co, 55) Sawie 20es ode eval 
1362; Galloway v. Com., 4 Ky.L. 720. 


La.—State v. Soileau, 138 So. 92,- 
Wes Manso: 

Me.—Noyes v. Gilman, 71 Me. 394. 

N.H.—Whitman vy. Morey, 2 A. 899, 
63 N.H. 448. 

Okl.—Huntley v. Territory, 
314, 7 Okl. 60. 

Pa.—Suravitz v. Prudential Ins. Co. 
of America, 104 A. 754, 261 Pa. 390; 
Rudy v. Myton, 19 Pa.Super. 312. 

Tex.— Young v. State, 281 S.W. 1068, 


103 Tex.Cr. 614; Allen v. State, 141 
S.W. 988, 64 Tex.Cr. 225; Kemper v. 


25 S.E. 676, 


54 P. 


State, 138 SW. 1025/7963 "Tex.Cr, 2: 
Streight v. State, 138 S.W. 742, 62 
Tex.Cr. 453; Casey v. State, 97 S.W. 


496, 50 Tex.Cr. 392; Thornton v. State, 
(Cr.) 65 S.W. 1105; Jones v. State, 
(Cr.) 25 S.W. 634. 


[a] Rule applied.i—(1) Having 
permitted the state to introduce tes- 
timony of a witness on a former hear- 
ing to impeach him, it was improper 
to refuse to permit accused to show 
the remaining portion of the witness’ 
testimony on that hearing relating 
to the same subject matter, and ex- 
plaining the testimony offered by the 
States Memper v.. States Sancuiys 
1025, 63 Tex.Cr. 1. (2) Where the 
state in rebuttal introduced excerpts 
of the testimony given by certain 
witnesses at a habeas corpus trial, 
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ing to read the entire writing,’ so far as connect- 
ed with, or explanatory of, such statement.® 
is permissible to show the true meaning of the state- 
ment? and what the witness actually said,1° and 
to show that the former statement or testimony 
of the witness, taken as a whole, is not necessarily 
inconsistent with his present testimony.?! 
of the statement or testimony, or other statements 
made on the same occasion, which are not relevant 
or material in the explanation of the inconsistency, 
The fact that a witness ad- 
mits stating certain facts in a signed statement does 
not render the entire statement admissible where 


are not admissible.1? 


and from affidavits made in the grand 
jury room and before the county at- 
torney for impeachment, accused was 
then entitled to the admission of the 
balance. Streight v. State, 138 S.W. 
742, 62 Tex.Cr. 453. 


[b] Police judge who presided at 
the examining trial may be intro- 
duced for this purpose in the discre- 
tion of the court. Clymer v. Com., 
64 S.W. 409, 23 Ky.L. 1041. 


[ec] Consistent statements made 
during former testimony concerning 
which the opposite party had inquired 
were held admissible. In re WHster- 
brook’s Hstate, 75 A. 1, 83 Vt. 229. 


7. Wills v. State, 74 Ala. 21; Mil- 
ler v. Preble, 42 N.B. 220, 142 Ind. 632; 
Rosenberg v. Mageda, 232 N.W. 397, 
251 Mich. 696; Dunbar v. McGill, 37 
N.W. 285, 69 Mich. 297; Crock v. Mag- 


nolia “Milling ~Co., 266 “Ps 727, 147 
Wash. 589. 
[a] Report of accident.—Where 


plaintiff in cross-examining a truck 
driver read part of the driver’s report 
of the accident, refusal of the court 
to admit the entire report at the in- 
stance of defendant, was held error. 
Crock v. Magnolia Milling Co., 266 P. 
727, 147 Wash. 589. 


8. Ark.—Rittenhouse v. Bell, 
S.W. 1111, 106 Ark. 315. 


Cal.—People v. Coutcure, 151 P. 659, 
171 Cal. 43; In re De Laveaga’s Hs- 
tate, 133 P. 307, 165 Cal. 607; People 
v. Valencia, 150 P. 68, 27 Cal.App. 407. 

Ga.—Savannah, ete., R. Co. v. Hol- 
land, 9 S.H. 1040; Lowe vy. State, 25 
S.E. 676, 97 Ga. 792; Savannah, etc., 
R. Co. v. Holland, 10 S.E. 200, 82 Ga. 
257, 14 Am:S.R. 158. 


La.—State v. Patterson, 147 So. 62, 
176 La. 1013. 


Me.—Noyes v. Gilman, 71 Me. 394. 
Mich.—People v. Butler, 192 N.W. 
685, 221, Mich. 626. 


Minn.—State v. Schmoker, 
W. 957, 149 Minn. 141. 


Mo.—-Carter v. St. Louis & S. F. Ry. 
Co., (App.) 249 S.W. 124. 


N.H.—Whitman v. Morey, 2 A. 899, 
63 N.H. 448. 

N.Y.—Downs v. New York Cent. R. 
Co., 47 N.Y. 83 [aff 56 N.Y. 664]. 

N.C.—Hopkins v, Hopkins, 43 S.E. 
506, 182 N.C. 25. 
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Okl.—Huntley v. Territory, 54 P. 
314, 7 Okl. 60. 

Or.—State v. Haslebacher, 266 P. 
900, 125 Or. 389. 

Tex.—Vickers v. State, 242 S.W. 


1032, 92 Tex-Cr., 1382;,. De Arman’ v. 
State, 189 S.W. 145, 80 Tex.Cr. 147; 
Casey v. State, 97 S.W. 496, 50 Tex. 
Gr 392. 


Va.—Colby v. Reams, 63 S.E. 1009, 


WITNESSES 


This 


Parts 


tation.1® 


109 Va. 308. 


[a] Bule applied.—(1) Where, 
while plaintiff was on the stand, de- 
fendant’s counsel interrogated her as 
to certain answers and statements she 
had made in a deposition, with a view 
to impeaching her by showing that 
her statements made on the witness 
stand contradicted those made on the 
same subject in the deposition, it was 
held proper for plaintiff to read in evi- 
dence an answer to an interrogatory 
in such depositionwelating to the mat- 
ters on which she had been interro- 
gated by defendant’s counsel, for the 
purpose of sustaining plaintiff as a 
witness. Wilson v. Wilson, 79 S.W. 
839, 35 Tex.Civ.App. 192.. (2) All 
parts of a letter modifying statements 
drawn out by defendant on cross-ex- 
amination of plaintiff's witness who 
wrote the letter could have been in- 
troduced. Rosenberg v. Mageda, 251 
Mich. 696, 232 N.W. 397. ; 


[b] Only pertinent testimony ad- 
missible-—Where a witness was 
sought to be impeached by the intro- 
duction of stenographer’s notes of his 
evidence in a former proceeding, only 
such questions and answers as were 
pertinent to the testimony attacked 
were admissible in rebuttal, and the 
introduction of all the notes taken 
was improper. Tyrrel v. State, 97 N. 
BE. 14, 177 Ind. 14. 


9. Turner v. State, 63 S.E. 294, 131 
Ga. 761; De Arman v. State, 189 S.W. 
145, 80 Tex.Cr, 147. 


10. Lester v. Jacobs, 103 So. 682, 
212 Ala. 614; James EH. Cashman, Inc., 
v. pera ay 251 N.Y.S. 240, 233 App. 
Div. 45. 


11. Lowe v. State, 25 S.H. 676, 97 
Ga. 792; Carter v. St. Lotis & S. F. 
Ry. Co., (Mo.App.) 249 S.W. 124; State 
v. Haslebacher, 266 P. 900, 125 Or. 
389; Suravitz v. Prudential Ins. Co. 
of America, 104 A. 754, 261 Pa. 390. 


12. Cal.—Moore v. Re, (App.) 22 
P.(2d) 46. 


Conn.—De Lucia v. Polio, 
733, 107 Conn. 487. 


Mich.—Culver v. South Haven, ete., 
R. Co., 101 N.W. 663, 138 Mich, 443. 


Minn.—State v. Schmoker, 182 N.W. 
957, 149 Minn. 141. 


N.Y.—Starin v. People, 45 N.Y. 333. 


Tex.—Wichita Falls Motor Co. v. 
Meade, (Civ.App.) 203 S.W. 71. 


Va.—Colby v. Reams, 63 S.E. 1009, 
109 Va. 308. 


[a] For example (1) where one of 
defendant’s witnesses is shown to 
have testified differently on the pre- 
liminary examination from his evi- 
dence given on the trial, defendant is 
not prejudiced by the refusal to ad- 
mit all of the evidence of the witness 
on that occasion, for the purpose of 
reconciling the apparent contradic- 
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the facts as then stated are not contradictory to the 
present testimony.?2 


Right of party to inspect document. 
witness admits having made a contradictory state- 
ment in writing, the party calling the witness should 
be allowed to inspect the entire writing.++ 


[§ 1334] e. Proof of Good Character or Repu- 
Some authorities hold that, where a wit- 
ness has been attacked by showing statements in- 
consistent with his testimony, he may be sustained 
by evidence of his good character or reputation 
for truth and veracity ;1® 


Where a 


but according to other 


* 
tion, if it appears that what defend- 
ant avers he can prove thereby would 
throw no additional light upon the 
question. Galloway v. Com., 4 Ky.L. 
720. (2) The entire written statement 
concerning an automobile accident 
made by a witness who, on cross-ex- 
amination, was interrogated as to one 
paragraph therein, was held properly 
excluded on redirect examination, ab- 
sent showing that proffered portions 
of statement referred to same subject 
touched on in cross-examination, 
Moore vy. Re, (Cal.App.) 22 P.(2d) 45. 


13. Ouellette v. Chapman, (Mass.) 


187 N.E. 705 


14. Wright v. Bragg, 96 F. 729, 37 
C.C.A. 574; Rutledge v. State, 250 S. 
W. 698, 94 Tex.Cr. 231; Butcher v. 
ae of Seattle, 253 P. 1082, 142 Wash. 


{aj  Ilustrations.—(1) Where a 
witness on cross-examination is asked 
if he did not write a statement shown 
him, contained in a letter, which, 
standing alone, is inconsistent with 
his testimony in chief, and admits 
having written it, it is the privilege 
of counsel introducing the witness 
to inspect the entire letter for other 
statements which may explain or 
qualify the expression admitted; and 
the denial of such inspection, where 
the testimony of the witness is ma- 
terial, is prejudicial error. Wright v. 
Bragg, IOS 729,03% CC Ab 14 cep 
Where the prosecuting attorney, dur- 
ing the cross-examination of a wit- 
ness for defendant, produced a writ- 
ing which the witness testified had 
been signed by her a few days subse- 
quent to the date of the offense, and 
the prosecuting attorney thereafter 
read or purported to read certain 
questions and answers which tended 
to refute the truth of her testimony 
upon the trial, the refusal to deliver 
the writing to defendant’s counsel to 
enable him to further question the 
witness with reference to the matter 
contained in her testimony was held 
error. Rutledge v. State, 250 S.W. 
698, 94 Tex.Cr. 231. (3) In an action 
for damages caused by collision be- 
tween a street car and an automobile, 
where plaintiff’s witness testified that 
the street car traveled one hundred 
and twenty-five feet after the colli- 
sion and admitted that he gave a writ- 
ten statement to defendant that the 
street car traveled only thirty feet, 
refusal by the court to require defend- 
ant to permit plaintiff to examine the 
written statement, which was in court. 
and in defendant’s possession, was er- 
ror. Butcher v. City of Seattle, 253 
P. 1082, 142 Wash. 588. 


15. Sustaining witness by evidence 
of character or reputation generally 
see supra §§ 1130-1140. 


16. Ala.—Dickson v. Dinsmore, 122 
So. 487, 219 Ala. 358; Alexander v. 
Alexander, 107 So. 835, 214 Ala. 291; 
Starks v. Comer, 67 So. 440, 190 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authorities it is not permissible to sustain the wit- | 
There is authority also that 
it is permissible in the diseretion of the trial court.1§ 
In accordance with the rule wherein it is permit- 


ness in this manner.? 


ted, the mere withdrawal of the 
dence does not justify excluding 
witness’ reputation for truth and 


clusion of such evidence is proper, however, where 


245; Graham v. State, 45 So. 580, 153 
Ala. 38; Brown v. State, 38 So. 268, 
142 Ala. 287; Towns v. State, 20 So. 


598, 111 Ala. 1; Holley v. State, 17 So. 
102, 105 Ala. 100; Haley v. State, 63 
Ala. 83; Hadjo v. Gooden, 13 Ala. 
718; Robbins v. State, 69 So. 297, 13 
Ala.App. 167 [cert den 70 So. 1014]. 


Ind.—Garr, Scott & Co. v. Shaffer, 
86 N.E. 208; Carroll County v. O’Con- 
nor, 35 N.E. 1006, 37 N.E. 16, 137 Ind. 
622; Louisville, ete., R. Co. v. Fraw- 
ley, 9, N.E. 594, 110) Ind. 183 Harris 
v. State, 30 Ind. 131; Clark v. Bond, 
ea 555; Paxton v. Dye, 26 Ind. 


N.C.—Isler vy. Dewey, 71 N.C. 14. 


Okl1.—Bartlesville First Nat. Bank 
v. Blakeman, 91 P. 868, 19 Okl. 106, 12 
L.R.A.N.S. 364. 


Tex.—Burrell v. State, 18 Tex. 713; 
Houston Hlectrie Co. v. Faroux, 125 
S.W. 922, 59 Tex.Civ.App. 232; Mis- 
souri, etc., R. Co. v. Dumas, (Civ. App.) 
93 S.W. 493; Missouri, ete, R. Co. v. 
Adams, 114 S.W. 4538, 42 Tex.Civ.App. 
274; Kansas City Southern R. Co. v. 
Williams, (Civ.App.) 111 S.W. 196; 
Contreras v. San Antonio Tract. Co., 
(Civ.App.) 83 S.W. 870; Fox v. Rob- 
bins, (Civ.App.) 70 S.W. 597; Turner 
v. State, 16 S.W.(2d) 127, 112 Tex.Cr. 


245; Williams v. State, 14 S.W.(2d) 
274, 111 Tex.Cr: 511; Hardiway v.: 
State, 2 S.W.(2d) 455, 108 Tex.Cr. 
659; Stillwell v.-State, 283 S.W. 840, 


104 Tex.Cr. 338; Becker v. State, 190 
S.W. 185, 80 Tex.Cr. 186; Thompson v. 
State, 167 S.W. 345, 74 Tex.Cr. 145; 
Dickson v. State, 146 S.W. 914, 66 
Tex.Cr. 270; Graham v. State, 123 S. 
W. 691, 57 Tex.Cr. 104; Alderson v. 
State; 11f S.W. 738,753) ‘Tex.Cr. 525; 
Brown vy. State, 106 S.W. 368, 52 Tex. 
Cr. 267; Myers v. State, (Cr.) 101 S. 
W. 1000; Dunlap v. State, (Cr.) 98 S. 
We 845. 50 “rex, Crvv5049 Harris: vi 
State; 94° S1W/-227, 49° Tex.Cr. 338; 
Swain v. State, 86 S.W. 335, 48 Tex. 
Cr. 98; Runnels v. State, 77 S.W. 458, 
45 Tex.Cr. 446; Morrison v. State, 40 
S.W. 591, 37 Tex.Cr. 601; Ledbetter 
v. State, (Cr.) 29 S.W. 479; Tipton v. 
State, 17 S.W. 1097, 30 Tex.App. 530; 
Crook v. State, 11 S.W. 444, 27 Tex. 
gene 198; Dixon v. State, 15 Tex.App. 
yes 


Vt.—Sweet v. Sherman, 21 Vt. 23; 
Paine v. Tilden, 20 Vt. 554. 


W.Va.—State v. Staley, 32 S.E. 198, 
45 W.Va. 792. 


[a] Bule applied.—(1) Testimony 
that defendant made statements that 
deceased was riding in defendant’s 
automobile at defendant’s request was 
held to impeach defendant’s contrary 
testimony and made exclusion of 
character evidence reversible error. 
Dickson v. Dinsmore, 122 So. 437, 219 
Ala. 353. (2) Refusal to permit de- 
fendant, accused of murder, to prove 
his general reputation for truth and 
veracity, was reversible error, where 
his confession contradicting his state- 
ments on cross-examination was first 
introduced on rebuttal. Stillwell v. 
State, 283 S.W. 840, 104 Tex.Cr. 338. 
(3) Where defendant, while the state’s 
witness was on the stand, laid a di- 
rect predicate for impeachment by 
proof of contradictory statements, 
and supported the attack by testimony 
of defendant’s wife as to contradic- 
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impeaching evi- | ments.?° 


evidence of the 
veracity.t° Ex- 


tory statements, the witness may be 
sustained by proof of his good reputa- 
tion for truth and veracity. Russell 
v. State, 228 S.W. 948, 88 Tex.Cr. 582. 
(4) Where contradictions with refer- 
ence to defendant’s statements as to 
the burglaries and his connection with 
them as shown by alleged confessions 
all out of court, were used against 
him, evidence of his reputation for 
veracity was admissible. Robertson 
v. State, 195 S.W. 602, 81 Tex.Cr. 378, 
6 A.L.R. 853. (5) Where, in an action 
for injuries to a passenger, plaintiff 
claimed to have suffered a hernia as 
the result of the accident, while de- 
fendant claimed that he had the her- 
nia long before the accident, and was 
fraudulently attempting to mulct de- 
fendant in damages which it should 
not pay, and introduced evidence of 
alleged contradictory statements 
claimed to have been made by plain- 
tiff. showing such preéxisting hernia, 
defendant thereby attacked plaintiff’s 
eredibility as a witness and im- 
peached his character for truth, au- 
thorizing plaintiff to introduce in sup- 
port thereof evidence as to his repu- 
tation for truth and veracity, hon- 
esty and fair dealing. Houston BPlec- 
tric Co. v. Faroux, 125 S.W. 922, 59 
Tex.Civ.App. 232. 


[b] In Georgia (1) this is permit- 
ted by reason of a statutory provision. 
McBride v. State, 102 S.H. 865, 150 Ga. 
92; Clark v.' State, 43 S\N! 853, 117 
Ga. 254; Bell v. State, 27 S.B. 669, 100 
Ga. 78; Price v. State, 72 Ga. 441; 
McEwen v. Springfield, 64 Ga. 159; 
Stockton v. State, 92 S.E. 1019, 20 Ga. 
App. 186; Bell Bros. v. Aiken, 57 S. 
E. 1001,,1 Ga.App. 36. (2) Before the 
enactment of the statute it was not 
permitted. Stamper v. Griffin, 12 Ga. 
450. (3) Under the statute, a witness’ 
contradictory statements, related only 
in defendant’s statement to the jury, 
such statement not being technically 
evidence, are no basis for admission 
of testimony to show the witness’ 
general good character. Stockton v. 
State, 92 §.H. 1019, 20 Ga.App. 186. 
(4) Contradictory statements, offered 
to impeach a witness relating to mat- 
ters not relevant or material to the 
testimony or to the case, are not a 
sufficient basis for admission of sus- 
taining evidence of witness’ general 
good character. Stockton v. State, 92 
S.E. 1019, 20 Ga.App. 186. 


17. U.S.—Buckeye Cotton Oil Co. 
v. Ragland, 11 F.(2d) 231. 


Iowa.—State v. Hoffman, 112 N.W. 
103, 134 Iowa 587; State v. Owens, 
79 N.W. 462, 109 Towa 1; State v. 
Archer, 35 N.W. 241, 73 Iowa 320. 


Ky.—Shields v. Conway, 117 S.W. 
340, 1838 Ky. 35; Vance vy. Vance, 2 
Mete. 581. 


Mass.—Russell v. Coffin, 8 Pick. 148. 


Mo.—Orris v. Chicago, R. I. & P. 
Ry. Cojv214° Sow. t24, 1307 279 Mo, 1 
{disappr Browning v. Chicago, etce., 
R. Co., 94 S.W. 315, 118 Mo.App. 449; 
Berryman v. Cox, 73 Mo.App. 67; 
State v. Christopher, 114 S.W. 549, 
134 Mo.App. 6 (all of which hold to 
the contrary) ]. See McDonnell y. 
Cornelison, (App.) 25 S.W.(2d) 558 
(holding that a mere attempt to show 
that the witness has made inconsist- 


[70 C.J.] 1147 


the adverse party does not attack the witness’ gen- 
eral reputation but admits that his general repu- 
tation for truth and veracity is good although it 
has impeached him by proving: contradictory state- 
Where inconsistent statements of a par- 
ty are introduced, not to impeach his eredibility as 
a witness but as admissions against interest, proof 
of good character is not admissible.?* 


ent statements does not put in issue 
his general reputation for truth and 
veracity). 


N.Y.—Frost v. McCargar, 29 Barb. 
617. 


era ied v. State, 29 Ohio St. 
$51. 


Or.—Sheppard v. Yocum, 10 Or. 402 
[overr Glaze v. Whitley, 5 Or. 164 and 
foll Portland First Nat. Bank v. Com- 
pee a Assur. Co., 52 P.).1050, 133: Or: 
43]. 


S.c.—State v. Rice, 27 S.E. 452,. 49 
S.C. 418, 61 Am.S.R. 816; Chapman v. 
Cooley, 46 S.C.L. 654. Contra Farr v. 
Thompson, 25 S.C.L. 37. 


“Tt occurs to us that some of the 
cases overlook a possible difference 
between things that go to the credi- 
bility of the witness rather than to 
his general reputation. When you at- 
tack his general reputation is one 
thing, but showing matters which af- 
fect the credibility of his statements 
on the witness stand is quite another 
and different thing. To show that a 
witness has made contrary statements 
out of court goes to the credibility of 
his evidence, but not necessarily to 
his general reputation for truth and 
veracity. There is a distinction be- 
tween an attack upon the credibility 
of a witness’ statement in court and > 
an attack on his general reputation 
for truth and veracity. te eek thm 
the rule established by our Courts of 
Appeals goes too far. Every witness 
in a case might have made some con- 
tradictory statements out. of court, 
and hence all would be entitled to 
show good reputation under that rule. 
Courts cannot try so many side issues 
in a case. Until the general reputa- 
tion of a witness is attacked, no evi- 
dence to show his general reputation 
is admissible. Proof of contradictory 
statements is not an attack on gen- 
eral reputation. The evidence offered 
by the plaintiff was properly excluded, 
although it would be competent under 
the rule of our Courts of Appeals. 
This rule we do not approve, and 
those cases should not longer be fol- 
lowed.” Orris v. Chicago, R. I. & P. 
R. Co., 214 S.W. 124, 130, 279 Mo. 1. 


18. Colvin v. Wilson, 164 P. 284, 
285, 100 Kan. 247. 


“However, we do not wish to be un- 
derstood as favoring the adoption of 
the hard and fast rule that, wherever 
proof has been admitted showing con- 
tradictory statements of a witness 
who is a party concerning matters 
foreign to the issues, the party whose 
veracity as a witness in the particular 
instance has been assailed has then 
the absolute right to offer rebuttal 
testimony to show his general repu- 
tation for truth and veracity. The 
better rule, we think, is to leave the 
question of such rebuttal testimony to 


the sound discretion of the trial 
court.’”’ Colvin v. Wilson, supra. 
19. Becker v. State, 190 S.W. 185, 


80 Tex.Cr. 186. 


20. Mayhew v. State, 155 S.W. 191, 
69 Tex.Cr. 187. 


21. Dickson v. Dinsmore, 122 So. 
437, 219 Ala. 353; Garr v. Shaffer, 38 
N.E.8141; 139, Ind..191. 
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[§ 1335] f. Proof of Statements Consistent with 
The extent of the right of a party 
to introduce proof of prior statements of a wit- 


Testimony.” 


ness consistent with his present 


he has been impeached by proof of inconsistent 


22. Corroboration of witness gen- 
erally see infra §§ 1365-1379. 


23. 
24. 


See cases infra this section. 


Parker v. State, 108 N.E. 517, 
183 Ind. 130; Hicks v. State, 75 N.E. 
641, 165 Ind. 440; Hobbs v. State, 32 
N.E..1019, 133 Ind. 404, 18 L.R.A. 774; 
Hodges v. Bales, 1 N.E. 692, 102 Ind. 
494; Dodd v. Moore, 92 Ind. 397; Car- 
ter v. Carter, 79 Ind. 466; Brookbank 
v. State, 55 Ind. 169; Dailey v. State, 
28 Ind. 285; Perkins v. State, 4 Ind. 
222; Beauchamp v. State, 6 Blackf. 
(Ind.) 299; Coffin v. Anderson, 4 
Blackf. (Ind.) 395; Continental Ins. 
Con we Bair LIANE 763), 126" NER 
752, 65 Ind.App. 502; State v. Emma, 
26 S.W.(2d) 781, 324 Mo. 1216; State 
v. Maggard, 157 S.W. 354, 250 Mo. 
335; State v. Sharp, 82 S.W. 134, 183 
Mo. 715; Clay-v. Connor, 151 S.E. 257, 
198 N.C. 200; State v. Bethea, 118 S.E. 
800, 186 N.C. 22; Belk v. Belk, 94 S.B. 
726, 175 N.C. 69; Armfield v. Raleigh 
& S. Ry. Co., 77.S.E. 963, 162. N.C. 24; 
State v. Staton, 19 S.E. 96, 114 N.C. 
813; State v. Rowe, 4'S.E. 506, 98 N.C. 
629; March v. Harrell, 46 N.C. 329; 
State v. George, 20 N.C. 324, 49 Am. 
Dec. 392; Johnson v. Patterson, 9 N.C. 
183, 11 Am.D. 756; Schmick v. Noel, 
8 S.W. 83, 72 Tex. 1; Texas & N. O. R. 
Co. v. Petersilka, (Tex.Civ.App.) 176 
S.W. 70; Richard Cocke & Co. v. New 
Era Gravel & Development Co., (Tex. 
Civ.App.) 168 S.W. 988; Gulf, C. & 
SuPEiR yay Con vin Hrankjin, ((iex.Ciivs 
App.) 155 S.W: 553; Missouri, K. & 
T. Ry. Co. v. Sharp, (Tex.Civ.App.) 
120 S.W. 263; St. Louis Southwestern 
R. Co. v. Irvine, (Tex.Civ.App.) 89 S. 
W. 428; Dolan v. Meehan, (Tex.Civ. 
App.) 80 S.W. 99; Cadle v. State, 
(Tex.Cr.) 57 S.W.(2d) 147; Harris v. 
State, 28) S.W.(2d) 818, 115 Tex.Cr. 
227, 70" A.D R10665" Pruitt v.79 State; 
25 S.W.(2d) 870, 114 Tex.Cr. 281; Gar- 
za v. State, (Tex.Cr.) 20 S.W.(2d) 785; 
Wilson v. State, 11 S.W.(2d) 803, 111 
Tex.Cr. 134; Hardiway v. State, 2 S. 
W.(2d) 455, 108 Tex.Cr. 659; Sanders 
v. State, 291 S.W. 900, 106 Tex.Cr. 259; 
Venn v. State, 284 S.W. 955, 105 Tex. 
Cr. 19; Faulkner v. State, 283 S.W. 
824, 104 Tex.Cr. 378; Stillwell v. State, 
283 S.W. 840, 104 Tex.Cr. 338; Ste- 
phens v. State, 265 S.W. 148, 98 Tex. 
Cr. 148; Burge v. State, 255 S.W. 754, 
96 Tex.Cr. 32; Cloninger v. State, 237 
S.w. 288, 91 Tex.Cr. 143; Nations v. 
State, 237) S.Wea. 5.00), Ole TexCre a2); 
Marable v. State, 219 S.W. 455, 87 Tex. 
Cr. 28; Armstrong v. State, 216 S.W. 
1098, 86 Tex.Cr. 444; Medford v. State, 
216 S.W. 175, 86 Tex.Cr. 237; Watson 
v. State, 205 S.W. 662, 84 Tex.Cr. 115; 
Blackburn v. State, 180 S.W. 268, 78 
Tex.Cr. 177; McCue v. State, 170 S.W. 
280, 75 Tex.Cr. 137, Ann.Cas.1918C, 
674: Gonzales v. State, 171 S.W. 1149, 
74 Tex.Cr. 468; Hamilton v. State, 168 
Sow. 586, v42 hex Cr. 219% -Smith -v-; 
State, 165 S.W. .574,.73 Tex.Cr. 521; 
Northeutt vy. State, 158 S.W. 1004, 70 
Tex.Cr. 577; Gradington v. State, 155 
SEW 210; 692 Tex.Crs 595: Bosley \ vw, 
State, 153 S.W. 878,.69,Tex.Cr. 100; 
Foster v. State, 150 S.W. 936, 68 Tex. 
Cr. 38; Green vy. State, 147 S.W. 593, 
66 Tex.Cr. 446; Dickson v. State, 146 
S.W. 914, 66 Tex.Cr. 270; Mitchell v. 
State, (Tex.Cr.) 144 S.W. 1006; Lew- 
is v. State, 142 S.W. 875, 64 Tex.Cr. 
490; Campbell v. State, 138 S.W. 607, 
62 Tex.Cr. 561; Streight v. State, 138 
SHUVeeten Oc. LexOr s45 3s Pitts. Vv. 
State, 132 S.W. 801, 60 Tex.Cr. 524; 


; WITNESSES 


opinion.” 


testimony after 


Hardin v. State, 123 S.W. 613, 57 Tex, 
Cr. 401; Romero v. State, 120 S.W. 
859, 56 Tex.Cr. 435; Cabrera v. State, 
118 S.W. 1054, 56 Tex.Cr. 141; Rice v. 
State, 100 S.W. 771, 50 Tex.Cr. 648; 
Casey v. State, 97 S.W. 496, 50 Tex.Cr., 
392; Craven v. State, 90 S.W. 311, 49 
Tex.Cr. 78;.122 Am.S.R. 799; Hudson 
v. State, 90 S.W. 177, 49 Tex.Cr. 24; 
Franklin v. State, (Tex.Cr.) 88 S.W. 
357; “Simpson v. State, 81 S.W. 320, 
46 Tex.Cr. 551; Wallace v. State, 81 
S.W. 966, 46 Tex.Cr. 341; Lounder v. 
State. 29 SOW bogs 460 Rex.Cra tame 
Kipper v. State, 77 S.W. 611, 45 Tex. 
Cr. 377; Lee v. State, 72 S.W. 195, 44 
r. 460; White v. State, 62 S.W. 
TNex:Cr. 5675, JONMSONTS Ve 
State, 60) SAW. 148). 42. Tes Cr Sila: 
Keith v. State, (Tex.Cr.) 44 S.W. 849; 
Kemball v. State, 39 S.W. 297, 37 Tex. 
Cr. 230, 66 Am.S.R. 799; Sims v. State, 
36 S.W. 256, 36 Tex.Cr. 154; Parker v. 
State, (Tex.Cr.) 34 SW. 265; Kirk v. 
State. 32 Sie LOS. 25) Dex Cra 224 
Campbell vs\ State, 32 S.W.:.774, 35 
Tex.Cr. 160; Dicker v. State, (Tex.Cr.) 
32 S.W. 541; Bozeman vy. State, 31 
S.W. 389, 34 Tex.Cr. 503; Easterwood 
v. State, 31 S.W. 294, 34 Tex.Cr. 400; 
Sentell v. State, 30 S.W. 226, 34 Tex. 
Cr. 260; Stephens v. State, 25 S.W. 
286, 33 Tex.Cr. 101; Goode v. State, 24 
S.W. 102, 32 Tex.Cr. 505;—Bell v. State, 
(Tex.Cr.) .20.S.W. 362; Williams v. 
State, 7 S.W. 333, 24 Tex.App. 637. 
See Harville v. State, 113 S.W. 283, 54 
Tex.Cr. 426 (holding that, where a 
prosecuting witness was shown to 
have made statements out of court 
differing from his testimony at the 
trial, testimony of a witness for the 
state as to what the prosecuting wit- 
ness had told him of the transaction 
was admissible, although accused was 
not present and the prosecuting wit- 
ness was able to testify himself); 
Rice v. State, 100 S.W. 771, 50 Tex.Cr. 
255 (holding that, where a_ party 
proves statements made out of court 
by a witness of the adverse party, 
contradictory of his testimony, it is 
proper for the court to permit the 
adverse party to prove that the wit- 
ness made statements in line with the 
testimony given, provided the state- 
ments are contemporaneous, and that 
in this respect an accomplice stands 
in the same position as any other wit- 
ness). But see State v. Taylor, 35 S. 
W. 92, 134 Mo. 109 [lim State vy. 
Grant, 79 Mo. 118, 49 Am.R. 218 (foll 
State v. Whelehon, 14 S.W. 730, 102 
Mo. 17)] (holding that, where the 
motives of the witness were not 
sought to be impugned, proof of con- 
sistent statements was not admis- 


sible). Contra McCowen v. Gulf, etc., 
R. Co., (Tex.Civ.App:) 73 S.W. 46. 
[a] Consistent statements are es- 


pecially admissible where the opposite 
party contends that the present tes- 
timony of the witness is a recent fab- 
rication. Jones v. St. Louis-San Fran- 
eisco, Ry. ©os) (Mio,). 7253" Saw 375 


[b] Consistent statements in same 
conversation.—After showing that the 
state’s witness made statements out 
of court differing from testimony, the 
state was entitled to show that in the 
same conversation she made state- 
ments similar to her testimony. Pru- 
ne WA 25 S.W.(2d) 870, 114 Tex, 

1 i 


[c]  Stenographer’s report in previ- 
ous trial.—tIn an action against a rail- 
road company for injuries to a servant 
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statements is subject to a divergence of judicial 
In some jurisdictions it is considered 
proper to show that a witness assailed by proof 
of inconsistent statements has also made other pri- 
or statements consistent with his testimony,?* al- 


while climbing into the cab of an en- 
gine, where plaintiff had testified that, 
just before the accident, he had set 
one of two torches up in the gangway 
and had the other torch hanging on 
the thumb of his right hand, and de- 
fendant, which had pleaded that plain- 
tiff was negligent in attempting to 
get on the engine with ‘torches and 
other things in his hands,”’ to impeach 
plaintiff, put in evidence part of the 
stenographer’s report of a former trial 
of the case, showing that he had then 
testified that “I Nad them hooked on 
my thumb,” and “seems like I had one 
on each thumb,” it was error to re- 
fuse to permit plaintiff to introduce 
part of the stenographer’s report of a 
previous trial of an action by plain- 
tiff’s father against the same defend- 
ant for loss of plaintiff’s services on 
account of the same accident, which 
trial had taken place shortly after the 
accident, showing that plaintiff had 
then testified that he set one of the 
torches up in the gangway when he 
was climbing into the engine, which 
testimony was the same as plaintiff's 
testimony on the present trial, the 
question whether plaintiff had at- 
tempted to climb upon the engine en- 
cumbered with torches being a mate- 
rial issue. Phillips v. St. Louis South- 
western Ry. Co. of Texas, (Tex.Civ. 
App.) 136 S.W. 542. 


[ad] General question.—A _ state- 
ment of a witness, on redirect exam- 
ination as to whether his testimony 
differed from that ‘wiven before the 
grand jury, that his testimony was 
practically that given before the 
grand jury, although very general, 
was held not error. Waites v. State, 
200 S.W. 380, 82 Tex.Cr. 501. 


[e] Discretion of court.—In a 
prosecution for robbery, where de- 
fendant’s cross-examination of a wit- 
ness, coupled with a statement of an- 
other witness that the witness had 
told him he did not recognize any of 
the robbers, tended to show that the 
witness’ statement that he had recog- 
nized one of the robbers was a recent 
fabrication, the court was within its 
discretion in permitting the witness 
to testify that he had told others that 
he had recognized the robbers, and to 
permit such persons to testify as to 
what the witness had told them, de- 
fendant, by his imputation that the 
witness had fabricated his staterhent, 
having invited the evidence complain- 
eae: State v. Higgs, (Mo.) 259 S.W. 

od, 


{[f] Tllustrations.—(1) Where de- 
fendant sought to impeach a witness 
for the state by showing his state- 
ments at about 9 o’clock the morning 
after the assault which were incon- 
sistent with his testimony, the state 
in rebuttal could prove that the wit- 
ness had made statements consistent 
with his testimony at about 7 o'clock 
on the morning after the assault. 
Hopkins v. State, 102 N.B. 851, 180 
Ind. 293. (2) Where plaintiff's testi- 
mony at a second trial was contra- 
dictory of that at a prior trial, but his 
deposition, taken by defendant prior 
to thé first trial, tended to corroborate 
his testimony at the subsequent trial 
and to rehabilitate him as a witness, 
after his testimony had been impeach- 
ed by his testimony at the first trial, 
refusal to admit the deposition in evi- 
dence was error. Steele v. Kansas 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


aaa 
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though otherwise the statements would be inadmis- 
sible as self-serving declarations.?° 
statement was or was not made under oath is im- 
Where the witness does not deny but 
admits making the contradictory statements, it has 
been held that consistent statements cannot be 
shown;2? but there is other authority which makes 
Only such statements as are 
in harmony with the part of the testimony con- 


material.?°® 


no such distinetion.?§ 


City Southern Ry. Co., 257 S.W. 756, 
302 Mo. 207.. 4(3), An, officer’s testi- 
mony before the grand jury, that be- 
fore the officer made the search de- 
fendant stated that the car contained 
whisky, was held admissible, where 
defendant introduced testimony that 
the officer had declared defendant did 
not admit before arrest that the car 
contained whisky. Gartman v. State, 
(Tex.Cr.) 57 S.W.(2d) 1387. (4) Ina 
robbery prosecution, where defendant 
sought to impeach the state’s witness 
by evidence that he had said another 
took the stolen check, evidence that 
tlie witness told defendant, while un- 
der arrest, that defendant took the 
check, was held admissible. Holland 
v. State, 10 S.W.(2d) 561, 110 Tex.Cr. 
384. (5) In a prosecution for assault 
to murder, where it appeared that the 
person assaulted had stated to the 
surgeon that he did not know who 
fired the shot that struck him, proof 
that he had made subsequent state- 
ments that defendant shot him was 
held admissible in corroboration. 
Henry v. State, 221 S.W. 1083, 87 Tex. 
Cr. 392. (6) In a murder trial, where 
the evidence was circumstantial and 
deceased’s mother testified she saw 
deceased, her daughter, go off with ap- 
pellant on the night of her disappear- 
ance, and on cross-examination de- 
fendant had her testify that on the 
night after deceased’s body was found 
she told the district attorney she 
could not swear it was defendant who 
took her daughter off, but the man 
looked like him, it was not error to 
permit the sheriff to testify that on 
the night before that she told him it 
was defendant. Porter v. State, 215 S. 
Mie 200i So hex Cr, 23. «(1)-A pas= 
senger, in an action for injuries, was 
entitled to prove statements made 
after the accident to corroborate his 
version, which was impeached by evi- 
dence of contradictory statements. 
Mason v. Missouri, K. & T. Ry. Co. of 
Texas, (Tex.Civ.App.) 151 S.W. 350. 
(8) Where, in a prosecution for homi- 
cide, the state had accused testify 
that she had not told the neighbors of 
deceased’s improper conduct as claim- 
ed by her, she was entitled to prove 
as supporting testimony that she had 
told a cousin with whom she was rais- 
ed, and her attorney, and had acted 
on his advice in remaining with her 
husband. Streight v. State, 138 S.W. 
742, 62 Tex.Cr. 453. (9) Where de- 
fendant in cross-examining a state’s 
witness laid predicates for impeach- 
ing testimony, the state could present 
to the witness a statement with ref- 
erence to the killing claimed to have 
been made by the witness on the night 
that it occurred, and to ask him to 
identify his signature thereto, al- 
though the statement was not admit- 
ted in evidence, defendant not having 
offered the impeaching testimony for 
which the predicates had been laid. 
Edwards v. State, 135 S.W. 540, 61 
Tex.Cr. 93.07; 


@5,  Mexas,, 6tc:., 2. 1Co:. Vv. Hall, 43 
S.W. 25, 17 Tex.Civ.App. 45; Pitts v. 
State, 132 S.W. 801, 60 Tex.Cr. 524. 
But see Logansport, etc., Turnpike 
Go. v. Heil, 20 N.E. 7038, 118 Ind. 135 
(holding that, where a party is a wit- 
ness in his own behalf, he cannot give 


WITNESSES 


Whether the | be shown.?? 


ments.®° 


his own declarations in evidence al- 
though proof of inconsistent state- 
ments has been introduced against 
him). 


26. Edwards v. State, 135 S.W. 540, 
61 Tex Gr 307. 
[a] Consistent testimony before 


grand jury may be shown. Burch v. 
State, 90 S.W. 168, 49 Tex.Cr. 13. 


[b] Testimony at inquest.—Where 
defendant laid a foundation to im- 
peach a state’s witness by alleged con- 
tradictory statements, the state could 
introduce the witness’ testimony at 
an inquest held on the night of the 
killing in question, which was the 
same as the witness’ testimony, to 
corroborate him. Edwards v. State, 
35 S.W. 540, 61 Tex.Cr. 307. 


27. Parker v. State, 108 N.E. 517, 
183 Ind. 130. 


[a] If witness denies making con- 
tradictory statements and other wit- 
nesses testify that he did make them, 
proof of consistent statements may 
be shown. Parker y. State, 108 N.E. 
517, 183 Ind. 130. 


28. McCoslin yv. State, 256 S.W. 294, 
96°Tex. Cre 17 by. 


[a] Witness, who admits on cross- 
examination that he had made a state- 
ment at some other time and place 
variant from that now made by him, 
may be sustained by proof that he 
made similar statements to those as 
presently testified, at other times and 
places. McCoslin v. State, 256 S.W. 
294; 96 .PexC rg iis, 


29. Hicks v. State, 75 N.E. 641, 165 
Ind. 440. 


[a] For example, where a witness 
for the state, on a trial for homicide, 
who testified that he was present at 
the trouble between defendant and 
decedent, and saw defendant fire the 
fatal shot, was impeached by witness- 
es testifying that they had heard the 
witness state that he was not present 
at the time of the trouble and at the 


.time the shot was fired, the state was 


entitled to prove that he had made 
statements that he was present, but 
could not prove his statements, giv- 
ing an account of what was said and 
done during the difficulty. Hicks v. 
State, 75 N.E. 641, 165 Ind. 440. 


30. Hobbs v. State, 32 N.E. 1019, 
133 Ind. 404, 18 L.R.A. 774; State v. 
seorge, 30 N.C. 324, 49 Am.D. 392; 
Romero v, State, 120 S.W. 859, 56 Tex. 
Crna o. 


81. U.S.—Conrad v. Griffey, 11 
How. 480, 13 L.Ed. 779; Gelbin v. 
New York, N. H. & H. R. Co., 62 F.(2d) 
500; Ellicott v. Pearl, 8 F.Cas.No. 4,- 
386, 1 McLean 206 [aff 10 Pet. 412, 9 
L.Ed. 475]; U.S. v. Holmes, 26 F.Cas. 
No. 15,382, 1 Cliff. 98. 


Ala.—Long v. Whit, 72 So. 529, 197 
Ala. 271; McKelton v. State, 6 So. 301, 
86 Ala. 594 [foll Adams v. Thornton, 
3 So. 20, 82 Ala. 260; Nichols v. Stew- 
art, 20 Ala. 358, and overr Sonneborn 
v. Bernstein, 49 Ala. 168]. 


Ark.—Warren v. State, 146 S.W. 477, 
103 Ark. 165, Ann.Cas.1914B 698; 
Burks v. State, 93 S.W. 983, 78 Ark. 


[70 C.J.] 1149 


tradicted by the alleged inconsistent statements may 

The impeached witness himself is eom- 
petent to prove the making of the consistent state- 
Courts in a number of jurisdictions sup- 
port the view that generally the witness cannot be 
sustained by proof of prior ‘consistent statements 
where he has been impeached by evidence of in- 
consistent statements?! unless the purpose of such 
proof is to rebut an imputation of recent fabrica- 


271, 8 Ann.Cas. 476 and note. 
Cal.—Mason v. Vestal, 26 P. 213, 88 


Cal. 396, 22 Am.S.R. 310; People v. 
Doyell, 48 Cal. 85; People v. Wright, 
89 P. 364, 4 Cal.App. 704; People v. 


Turner, 82 P. 397, 1 Cal.App. 420. 


Colo.—Baker v. People, 209 P. 791, 
72 Colo. 68 [cit Cyc]; Davis v. Gra- 
ham, 29 P. 1007, 2 Colo.App. 210. 


Ga.—Queen Ins. Co. v. Van Giesen, 
72 S.E. 41, 136 Ga. 741; Brantley v. 
State, 65 S.E. 426, 133 Ga. 264 [aff 30 
S.Ct. 514, 217 U.S. 284, 54 L.Ed. 7681; 
Turner v. State, 63 S.H. 294, 131 Ga. 
761; McBride v. Georgia R., etc., Co., 
54 S.E. 674, 125 Ga. 515; Cook v. State, 
53 S.E. 104, 124 Ga. 653; Knight: v: 
State, 39 S.E. 928, 114 Ga. 48, 88 Am. 
SR. I7; Pussell v. State, 21 S:b:797, 
93 Ga. 450; Smith v. State, 66 S.E. 556, 
7 Ga.App, 252. 


lll.—Reavely v. Harris, 145 T11.App. 
545 [aff 88 N.E. 238, 239 Ill. 526]; 
Chicago City R. Co. v. Matthieson, 113 
popes 246 [aff 72 N.E. 443, 212 Jil. 


Iowa.—State v. Cordaro, 241 N.W. 
448, 214 Iowa 1070; Streblow v. Syl- 
vester, 191 N.W. 788, 195 Iowa 168; 
State v. Porter, 38 N.W. 514, 74 Iowa 
623; State v. Vincent, 24 Iowa 570, 
95 Am.D. 758. 


Kan.—Stirn v. Nelson, 70 P. 355, 65 
Kan, 419 [expl State v. Petty, 21 Kan. 
54, and lim State v. Hendricks, 4 P. 
1050, 82 Kan. 559]. 


Ky.—Edwards v. Commonwealth, 
140 S.W. 1046, 145 Ky. 560. 


La.—State v. Cady, 16 So. 195, 46 
La.Ann. 1346. 


Me.—Ware v. Ware, 8 Me. 42. 


Mass.—Ouellette v. Chapman, 187 
N.E. 705; Commonwealth v. Gallo, 175 
IN DR aks diy WIESE CNR yO) UN PR Ee 
1380; Commonwealth y. Retkovitz, 
110 N.E., 293, 222 Mass. 245; Com. vy. 
Jenkins, 10 Gray 485 [foll Com. v. 
Tucker, 76 N.E. 127, 189 Mass. 457, 7 
L.R.A.N.S. 1056]. 


Mich.—Kinney v. Folkerts, 44 N.W. 
152, 78 Mich. 687. 


Minn.—Barrett v. Van Duzee, 166 N. 
W. 407, 139 Minn. 351; George Gor- 
ton Machine Co. v. Grignon, 163 N.W. 
748, 137 Minn. 378; State v. La Bar, 
155 N.W. 211, 131 Minn. 432. 


N.H.—Judd v. Brentwood, 46 N.H. 
430; Reed v. Spaulding, 42 N.H. 114. 


N.Y.—Eggleston v. Columbia Turnp. 
R. Co., 82 N.Y. 278, 10 N.Y.Wkly.Dieg. 
561 [rev 18 Hun 146]; Adams vy. 
Greenwich Ins. Co., 70 N.Y. 166 [aff 
9 Hun 45]; Dechert v. Municipal 
Mlectric Light. Co. 157 INuY.S) 2254089 
App.Div. 490; Jenkins v. Hudson, 40 
Hun 424; Smith v. Stickney, 17 Barb. 
489. Contra People v. Moore, 15 
es 419; People v. Vane, 12 Wend. 


Ohio.—Cincinnati Traction Co. vy. 
Stephens, 79 N.E. 235, 75 Ohio St. 171. 

Porto Rico.—People v. Rosa, 37 Por- 
to Rico 400 [cit Cye]. 


S.C.—State v. McDaniel, 47 S.B. 384, 
68 S.C. 304, 102 Am.S.R. 661; Davis v. 
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tion or’motive to falsify and not merely to offset 
the effeet of the proof of inconsistency, in which 
case consistent statements are admissible.?? 
been held that the court should infer that the evi- 


WITNESSES 


It has 


denee of inconsistent statements is introduced to 


prove a recent fabriéation and admit evidence of 
consistent statements unless the impeaching party 
disavows any suggestion of recent fabrication;*? but 
other authority holds that, where the inconsistent 
statements could be made the basis of an argu- 


Kirksey, 31 S.C.L. 176. 
v. Lyles; 10 S.C.Eq. 76. 


Tenn.—Lyles v. State, 239 S.W. 446, 
450, 146 Tenn. 70; Queener v. Morrow, 
1 Coldw. 123. Contra Dossett v. Mil- 
ler, 3 Sneed 72; Bostick v. State, 3 
Humphr. 344. 


Vt.—State v. Turley, 88 A. 562, 87 
Vt. 163; Lavigne v. Lee, 42 A. 1093, 
A vit, 16s 


Va.—Webb v. Commonwealth, 152 
S.B. 366, 154 Va. 866; Repass v. Rich- 
mond, 39 S.E. 160, 99 Va. 508. 


Alta.—Rex v. Niegel, 13 Alta.L. 137, 
149 [quot Cyc]. 


See Driggers v. U. S., 104 S.W. 1166, 
7 Ind.T. 752 [rev on other grounds 95 
PAGL2, 21 Okl. 60,1 OFLEr.) 167.129 
Am.S.R. 823, 17 Ann.Cas. 66] (holding 
that, where there was no attempt to 
show a recent fabrication or corrupt 
motive on the part of the witness, evi- 
dence of consistent statements was 
not admissible). 


{a] Prior consistent statement un- 
der oath cannot be shown. Chicago 
City R. Co. v. Matthieson, 113 Ill.App. 
246 [aff 72 N.E. 443, 212 Ill. 292]. 


[b] Testimony at former court 
proceedings.—(1i) It was not com- 
petent to show that a witness intro- 
duced by accused had been introduced 
by the state on a former trial and had 
sworn substantially as-on that trial, 
and this although when introduced by 
accused the state sought to impeach 
him, unless such impeachment was on 
the ground of a difference in his testi- 
mony on the two trials, in which event 
it would be competent to show that 
there was no variance. Brantley v. 
State, 65 S.E. 426, 133 Ga. 264. (2) 
That a witness was shown to have 
made inconsistent statements out of 
court did not entitle accused to intro- 
duce her testimony before the grand 
jury to corroborate her. State v. 
Turley, 88 A. 562, 87 Vt. 163. 


[c] TDlustrations.—(1) Where the 
witness testified that in a former case 
he testified in a certain way, and the 
justice of. the peace who tried such 
case testified that the witness did not 
so testify, the witness could not show 
by others that at different times he 
made statements consistent with his 
present testimony. Long v. Whit, 72 
So. 529, 197 Ala. 271. (2) Where, to 
impeach a witness, an inconsistent af- 
fidavit, made by him prior to the trial, 
was introduced, it was not error to 
reject an affidavit, made by the wit- 
ness prior to the affidavit intro- 
duced, which first affidavit was in ac- 
cordance with his testimony. Queen 
Ins. Co. v. Van Giesen, 72 S.E. 41, 136 
Ga. 741. 

32. U.S.—Gelbin v. New York, N. 
H. & H. R. Co., 62 F.(2d) 500. 

Ark.—Rittenhouse v. Bell, 153 S.W. 
1111, 106 Ark. 315; Burks v. State, 93 
S.W. 9838, 78 Ark. 271, 8 Ann.Cas. 476 
and note. 

Cal.—People v. Doyell, 48 Cal. 85; 
Davis v. Tanner, 262 P. 1106, 88 Cal. 


Contra Lyles; App. 67 [cit Cyc]. 


D.C.—U. S. v. Neverson, 12 D.C. 152. 


Idaho.—State v. Louie Moon, 117 P. 
757, 20 Idaho 202, Ann.Cas.1913A 724. 


Ill.—Chicago City R. Co. v. Matthie- 
son, 113 Ill.App. 246 [aff 72 N.E. 443, 
212 Til. 292]. 

Kan.—National Cereal Co. vy. Alex- 
ander, 89 P. 9238, 75 Kan. 537. 

La.—State v. Cady, 16 So. 195, 46 
La.Ann. 1346. 


Md.—Cross v. State, 86 A. 223, 118 
Md. 660. 


Mass.—Commonwealth v. Hoyt, 181 


N.E. 473, 2%9: Mass. 400; -Common- 
wealth v. Gallo, 175 N.E. 718, 275 
Mass. 320, 79 A.L.R. 1380; Common- 


wealth v. Retkovitz, 110 N.E. 293, 222 
Mass. 245. See Smith v. Plant, 103 N. 
EB. 58, 216 Mass. 91 (holding that prior 
consistent statements of a witness can 
be introduced to corroborate his tes- 
timony, after he has been impeached 
by showing inconsistent statements, 
only where it appears that at the time 
of testifying he was under a bias ora 
moral duress to testify as he did, or 
where he is impeached by showing 
that he formerly withheld or conceal- 
ed the facts). 


Minn.—State v. La Bar, 
211, 131 Minn. 432. 


N.H.—Reed v. Spaulding, 
114. 


Pa.—Lyke v. Lehigh Valley R. Co., 
84 A. 595, 236 Pa. 38; McKee v. Jones, 
6 Pa. 425; Com. v. Mosier, 13 Pa.Dist. 
421. 


S.D.—State v. Goodwin, 
214, 55 S.D. 129. 


Tenn.—Lyles v. State, 239 S.W. 446, 
146 Tenn. 70. 


Va.—Webb v. Commonwealth, 152 
S.E. 366, 154 Va. 866; Jessie v. Com- 
monwealth, 71 S.E. 612, 112 Va. 887. 


Wash.—Russeli v. Cavelero, 246 P: 
25, 189 Wash. 177; State v. Spisak, 
162 FP. 998, 94 Wash. 566; Conover v. 
Neher-Ross Co., 80 P. 281, 38 Wash. 
172, 107 Am.S.R. 841. 


Alta.—Rex y. Niegel, 13 Alta.L. 137, 
149 [quot Cyc]. 


[a] For example (1) sworn testi- 
mony of a witness at a coroner’s in- 
quest corroborating testimony at the 
trial was held competent, in view of 
introduction of a subsequent state- 
ment to impeach the witness on the 
theory that the testimony at the trial 
had been fabricated. Davis v. Tan- 
ner, 262 P. 1106, 88 Cal.App. 67. (2) 
Where the witness had made an affi- 
davit before trial and cross-examina- 
tion created an inference that her di- 
rect testimony was given under du- 
ress, the court properly admitted the 
affidavit showing similar orevious 
statements. Commonwealth y. Hoyt, 
181 N.E. 473, 279 Mass. 400. (3) Tes- 
timony that defendant’s witness, be- 
fore being summoned, had told the 
same_ story to defendant’s counsel, 
was held admissible, where plaintiff 


155 N.W. 


42 N.H. 


225 N.W. 
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ment to the jury that the testimony was a recent 
fabrication, consistent statements are admissible al- 
though the party attacking the witness contends 
that he does not rely on recent fabrication.** 


Time of making consistent statement. If other- 
wise admissible, a consistent statement may be in- 
troduced in evidence when it has been made at a 
time when no motive or inducement to fabricate 
was present,?®> as where it has been made a short 


x 


sought to show that he changed the 
story. Letendre v. Union St. Ry., 163 
N.E. 755, 265 Mass. 289. (4) Where 
plaintiff was cross-examined as to his 
answers to interrogatories somewhat 
at variance with his testimony as to 
his injuries and“ incapacity, it was 
permissible, for the purpose of show- 
ing that his testimony was not a re- 
cent fabrication, to show that he pre- 
pared answers more nearly agreeing 
with his testimony, and that, in sign- 
ing the typewritten answers prepared 
by his counsel, he did not compare 
the two papers. Walsh vy. Wyman 


reins Co., 138 N.E. 389, 244 Mass. 
[b] Refusal by court to admit 


proof of consistent statements in 
such an instance is error. State v. 
Goodwin, 225 N.W. 214, 55 S.D. 129. 


33. Rex v. Niegel, 13 Alta.L. 137. 


34. State v. Spisak, 162 P. 998, 94 
Wash. 566. 


35. State v. Pitts, 271 P. 296, 126 
Kan. 784; State v. Stogsdill, 23 S.W. 
(20) 22, 324 Mo. 105; Lyke v. Lehigh 
Valley R. Co., 84 A. 595, 2386 Pa. 38; 
Providence-Washington Ins. Co. v. 
Owens, (Tex.Civ.App.) 207 S.W. 666; 
Bryan v. State, (Bex.Cr.) 50 S.W. 
(2d) 298; Williams vy. State, 49 S.W. 
(2d) 772, 120 Tex.Cr. 288; Naugle v. 
State, 40 S.W.(2d) 92, 118 Tex.Cr. 566; 
Stoker v. State, 42 S.W.(2d) 72, 118 
Tex.Cr. 524; TayloryiuState; 221) S! 
W. 611, 87 Tex.Cr. 330 [cit Cyc]. 


[a] Rule applied.—(1) A witness 
who has been impeached by showing 
that he has made statements contra- 
dictory to his testimony on the stand 
may be supported by proof that he 
made the same statement as that 
made on the stand soon after the 
transaction. Tubb v. State, 23 S.W. 
(AGIs page i ete tiny ls LF sian 'd Be ex Gh em GW! alien (2S 
Statements of the donor of land made 
to third persons in the absence of the 
donee after an alleged gift had been 
made were admissible in support of 
the gift as against an attacking credi- 
tor, where at the time that they were 
made the donor had no possible mo- 
tive to fabricate, not only as declara- 
tion against interest, but to corrobo- 
rate his testimony, where creditors 
introduced written statements hy the 
donor in which he claimed the prop- 
erty in controversy as his own and 
which tended to impeach his testi- 
mony on the trial in behalf of the 
donee. Carleton-Ferguson Dry Goods 
Co. v. McFarland, (Tex.Civ.App.) 230 
S.W. 208. (3) In a murder trial, 
where certain witnesses for the state 
detailed a conversation between de- 
fendant and his brother and between 
such brother and defendant’s uncle, 
and on cross-examination denied that 
they had made efntradictory state- 
ments, whereupon defendant intro- 
duced evidence, to impeach them by 
showing that their testimony on ex- 
amining trial was different from that 
then given, evidence by the state sup- 
porting such witnesses by statements 
made by them before the examining 
trial and consistent with the testi- 
mony given on trial of case was hela 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time after the transaction;?® but statements which 
have been made after a motive to fabricate was pres- © 
ent are not admissible,** although some authority 
permits such proof when the statements were made 
In some jurisdic- 
tions it has been held that the inconsistent state- 


while the suié was pending.?§ 


ment is inadmissible when it has 


sequently to the impeaching statement;*° but there 
is other authority which holds that it is admissi- 
ble whether made before or after the impeaching 


statement.*° 


admissible. Taylor v. State, 221 S.W. 
611, 87 Tex.Cr. 830. (4) Testimony 
of her mother, that she had made 
statements prior to the prosecution 
agreeing with her testimony on the 
trial, was held admissible on the cred- 
ibility of the prosecutrix and not per- 
mitting her to corroborate herself. 
Gleason yv. State, 183 S.W. 891, 79 Tex. 
Cr. 185. (5) Where the age of prose- 
eutrix was in question, it was held 
that a school certificate signed by the 
girl’s mother long before prosecution 
was admissible to corroborate the 
mother’s testimony as to her age. 
eine v. State, 178 S.W. 358, 77 Tex. 
rT. : 


386. State v.' Caddy, 87 N.W. 927, 
15 S.D. 167; South Memphis Brick 
€o:. .v. Dotson, 8 "'Tenn.Civ:A. 218; 


Welch v. State, 291 S.W. 896, 106 Tex. 
Cr.R. 280. See State v. Benjamin, 
(La.) 53 So. 847 (holding that evi- 
dence that the witness made similar 
statements at a coroner’s inquest on 
the day of the offense is admissible 
to sustain him). 


[a] Statements following closely 
the transaction concerning which the 
witness testified at the trial, and ata 
time when such transaction was fresh 
upon his mind, should be admitted to 
support his integrity as well as the 
accuracy of.his recollection. Cross 
v. State, 86 A. 223, 118 Md. 660. 


37. Cal. People v. Dowell, 266 P. 
807, 204 Cal. 109 [cert dism 49 S.Ct. 
7, 278 U.S. 660, 73 L.Ed. 568]. 


Idaho.—State v. Louie Moon, 117 P. 
757, 20 Idaho 202, Ann.Cas.1913A 724. 


Mo.—State v. Creed, 252 S.W. 678, 
299 Mo. 307; Flach v. Ball, 240 S.W. 
465, 209 Mo.App. 389. 


Tenn.—Lyles v. State, 239 S.W. 446, 
146 Tenn. 70. 


Tex.—Ft. Worth & D. C. Ry. Co. v. 
Matchett, (Civ.App.) 152 S.W. 1113: 
Blackburn y. State, 180 S.W. 268, 78 
Mex Cre 1 17. 


Va.—Abernathy v. Emporia Mfg. 
Co., 95 S.H. 418, 122 Va. 406. 


[a] Rule applied—(1) Where a 
witness for the state, who identified 
defendant as the person who com- 
mitted the homicide, had reason to 
fear that because of her relations 
with deceased she might be impli- 
cated in the crime, statements by her 
to the sheriff several hours after the 
killing to the same effect as her tes- 
timony are inadmissible to support it, 
since at that time she had the same 
motive for placing the blame on ac- 
cused as at the trial. Lyles v. State, 
239 S.W. 446, 146. Tenn. 70. (2) 
Plaintiff, after having offered in evi- 
dence both the first and second depo- 
sition of the same witness, could not 
explain the conflict hetween_testi- 
mony contained in the tirst with that 
contained in the second by evidence 
as to prior unsworn statements of 
the witness. Providence-Washington 
Ins. Co. v. Owens, (Tex.Civ.App.) 207 
3.W. 666. (3) Where, on the third 
trial of a case, one vary impeached 
the witness by showing that on a, for- 
mer trial he had ‘testified to facts in 
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Statement. 


untrue.*! 
been made sub- 


[§ 1337] h. Rebuttal of Explanation. 
been held that a witness’ explanation of his in- 
consistent statements may be rebutted,#? but there 
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[§ 1336] g. Evidence of Falsity of Contradictory 
It has been held that a witness con- 
fronted on ecross-examination by a prior statement 
contradictory to the testimony given may testify 
on redirect examination that the prior statement was 


It has 


is authority also which holds rebuttal to be eol- 


conflict with his testimony on_ the 
third trial, it was error to permit in 
corroboration a showing that on a 
second trial he testified as he did on 
the third trial, it not appearing in any 
way that the motive, if any, whic 
induced the witness to testify falsely 
at the third trial, if he did so, did not 
exist with like force at the time of 
his testimony on the second trial. 
Gulf, C. & S. ¥. Ry. Co. v. Sullivan, 
(Tex.Civ.App.) 190 S.W. 739. (4) In 
an action by a passenger for per- 
sonal injuries, a section foreman, 
who was impeached by proof of in- 
consistent declarations, cannot be 
corroborated by proof of exculpatory 
declarations made when in jail charg- 
ed with an offense in connection with 
the accident. Ft. Worth & D. C. Ry. 
Co. v. Matchett, (Tex.Civ.App.) 152 
S.W. 1113. (5) Plaintiff could not 
show statements by him out of court, 
consistent with his testimony, to re- 
but defendant’s evidence of contra- 
dictory statements, where there was 
nothing to rebut the natural inference 
that the suit which plaintiff brought 
shortly after making the offered dec- 
larations was then*in contemplation, 


furnishing a possible motive for such | 


statements. Williams v. Kirby Lum- 
ber Co., (Tex.Civ.App.) 136 S.W. 1182. 
(6) Self-serving declarations, made 
by a shipper of horses, as to damage 
during transportation were held not 
admissible in corroboration of his tes- 
timony to remove the effect of im- 
peachment by showing statements to 
a prospective purchaser of the horses 
that they were all right. Galveston, 
H. & S. A. Ry. Co. v. Young & Webb, 
(Tex. Civ, App elas eS Lids, ACh) 
In an action for damages for fire 
caused by defendant’s locomotive, 
evidence that a witness had made a 
consistent statement was improperly 
received, where there was no evidence 
as to whether such statement was 
made before or after an offer by the 
witness to sell his testimony. Aber- 
nathy v. Emporia Mfg. Co., 95 S.E. 
418, 122 Va. 406. 


38. State v. Bethea, 118 S8.E. 800, 
186 N.C. 22. 


39. State ex rel. Berberich vy. Haid, 
(Mo.) 64 S.W.(2d) 667 [quashing on 
other grounds 51 S.W.(2d) 153]; State 
v. Ashbrook, (Mo.) 11 S.W.(2d) 10387; 
Jones v. St. Louis-San Francisco Ry. 
Com scALOD el 2oae Sas oun oS tebe. 
Creed, 252) S\W. 678, 299° Mo. 307; 
Quinn v. Berberich, (Mo.App.) 51 S. 
W.(2d) 153; Flach vy. Ball, 240 S.w. 
465, 209 Mo.App. 389; State v. Caddy, 
ST NE Wi Danek Sin LO Tee NavdleOs: ava 
State, 239 S.W. 446, 146 Tenn. 70; 
Legere v. State, 77 S.W. 1059, 111 
Tenn. 368, 102 Am.S.R. 781; Queener 
v. Morrow, 1 Coldw. (Tenn.) 123; 
Abernathy v. Emporia Mfg. Co., 95 
S.E. 418, 122 Va. 406. 


“Such testimony may not be used 
to import verity. Out of such proce- 
dure would arise corruption and per- 
jury. It would tend to defeat the 
ends of justice, by supporting the fal- 
tering testimony of a iaeredited: im- 
peached, or perjured witness. Ad- 
mitting such testimony would resolve 
itself in a race resulting in rebuttal 


and surrebuttal, to determine which 
party could produce the greater num- 
ber of witnesses in contradiction. 
This would not determine their cred- 
ibility and would lead to injustice.” 
State v. Creed, 252 S.W. 678, 681, 299 
Mo. 307. 


“But to allow consistent statements 
for the purpose of giving support to 
the credit of the witness, made after 
the contradictory representations by 
which it is sought to impeach him, 
would be to put it in the power of 
every unprincipled witness to ,bolster 
his credit, and perhaps, escape the 
just consequence of his own false- 
hood and tergiversation.’’ Queener v. 
Morrow, 1 Coldw. (Tenn.) 1253, 135. 
[quot Flach v. Ball, 240 S.W. 465, 468, 
209 Mo.App. 389; Lyles v. State, 239 
S.W. 446, 450, 146 Tenn. 70]. 


_{a] Ilustrations.—(1) In an _ac- 
tion for injuries, in which defendant 
introduced testimony that plaintiff 
had made statements as to the cause 
of the injuries inconsistent with his 
testimony relative thereto, rebuttal 
testimony was not admissible on be- 
half of plaintiff to prove that plain- 
tiff had made another statement con- 
sistent with his testimony where the 
consistent statement was made after 
the contradictory statements. -Jones 
v. St. Louis-San Francisco Ry. Co., 
(Mo.) 253 S.W. 7387. (2) Where, on’a 
trial for stealing an automobile, it 
was shown that defendant said it be- 
longed to his uncle, evidence that two 
days afterward he said it belonged to 
J, from whom he testified he received 
it, was inadmissible. State v. Murch- 
ie, (Mo.) 225 S.W. 954. 


40. Tubb vy. State, 23 S.W.(2d) 
1117, 113 Tex.Cr. 564; Taylor v. State, 
221. ‘SUW,..7 Gd, 87) Dexi@rs 133 0. 


41. People v. Glover, 74 P. 745, 141 
Cal. 233; Walther v. Chicago & A. R. 
Co;, 188 ILApp. 221. 


{a] Pointing out untrue state- 
ments.——Where a witness admitted 
that he had testified falsely on for- 
mer occasions, and the transcript of 
his evidence abounded with admit- 
ted falsehoods, and he sought to ex- 
plain why he had falsely testified, it 
was proper to permit the whole of his 
testimony to be read to him that he 
might make corrections and point 
out the statements which were un- 
true. People v. Driggs, 112 P. 577, 
14 Cal.App: 507. 


42. Pueblo Electric St. R. Co. v. 
Sherman, 53 P. 322, 25 Colo. 114, 712 
Am.S.R. 116. 


[a] For example, where, in an ac- 
tion for a personal injury, evidence 
was given that soon after the injury 
the person injured stated that he was 
to blame for it and he testified that 
he was under the influence of drugs 
at the time the statement was claim- 
ed to have been made, evidence to 
contradict his statement regarding 
the drugs was competent. Pueblo 
Blectric St. R. Co. v. Sherman, 53 P. 
322, 25 Colo. 114, 71 Am.S.R. 116. 


[b] Recross-examination showing 
crimes of witness.—Recross-exam- 
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lateral and inadmissible.*? 


[§ 1338] 10. Effect of Proof of Inconsistent 
The fact that a 
witness has made statements inconsistent with, or 
contradictory to, his testimony is proper to be con- 
sidered as bearing on his credibility,*® even though 
the jury do not believe that the testimony thus 
contradicted was intentionally false.*® 


Statements*44—a. In General. 


ination to rebut witness’ explanation 
of his inconsistent statements was 
held to be proper, although it inci- 
dentally revealed that the witness 
was a robber of extensive experience. 
pe v. Hale, 254 P. 639, 81 Cal.App. 
big 

ot. 


Shaw v. Chicago & A. R. Co., 
State v. 


43. 
282 S.W. 416, 314 Mo. 123; 
Kwan, (Wash.) 25 P.(2d) 104. 


fa] Illustrations.—(1) Where the 
witness explained contradictory 
statements by saying that he was 
afraid he would lose his job, evidence 
that the union would prevent his 
discharge except on hearing and for 
cause, was held inadmissible. Shaw 
v. Chicago & A. R. Co., 282 S.W. 416, 
314 Mo. 123. (2) Where decedent’s 
widow testified that she had not tes- 
tified truthfully before a Chinese tong 
concerning her husband’s murder be- 
cause of fear of the tong, exciusion 
of proof that decedent’s widow was 
not in fear when testifying, and proof 
of absence of duress and the purpos- 
es of the tong, was held not error 
because it related to collateral mat- 
ters. State v. Kwan, (Wash.) 25 P. 
(2d) 104. 


44. Direction of verdict on ground 
that witness is unworthy of belief see 
Trial § 421. 


45. U.S.—The Douglass, 7 F.Cas. 
INO: .4,031,, Brown Adm. 105% )Elail “v. 
The Buffalo, 11 F.Cas.No. 5,927, Newb. 
Adm. 115. 


Ala.—Giddens & Co. v. Rutledge, 40 
So. 759, 146 Ala. 232. 


Del.—Smith v. May, 
Del. 233. 


T1l.—Somers, Jones & Co. v. Spell- 
meyer, 132 N.E. 787, 300 Ill. 64 [rev 
219 Ill.App. 611]; Fuhry v. Chicago 
City Re Cos SSe Nn 2206239 Tl S48 
Hampton v. Chicago, etc., R. Co., 86 
N.E. 243, 236 Ill. 249; Lurie v. Brew- 
er, 248 Ill.App. 525; Ferrier v. Chi- 
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cago Rys. Co., 185 Ill.App. 326; Day 
v. Sampsell, 148 Ill.App. 88. 
a.——Ackerman vy. Larner, 40 So. 


L 
581, 116 La. 101. 


Md.—BEarnett v. Barnett, 125 A. 51, 
144 Md. 184. 


Mass.—Donaldson v. New York, 
etc., R. Co., 74 N.H. 915, 188 Mass. 484; 
Buffum vy. York Mfg. Co., 56 N.E. 599, 
175 Mass. 471; Handy v. Canning, 44 
N.E. 118, 166 Mass. 107. 


Mich.—Britton v. Michigan Cent. R. 
Co., 81 N.W. 2538, 122 Mich. 359; Pel- 
ton v. Schmidt, 62 N.W. 552, 104 Mich. 
245, 53 Am.S.R. 462; Eastman v. Lake 
Shore, ete., R. Co., 60 N.W. 309, 101 
Mich. 597; Sinclair v. Hathaway, 23 
N.W. 459, 57 Mich. 60, 58 Am.R. 327. 


Mo.—Maberry v. Missouri Pac. R. 
Co., 83 Mo. 664. 

N. Y.—Laekin v. Nassau EHlectric R. 
Co., 98 N.E. 495, 205 N.Y. 267. 

Pa.—Miller vy. Stem, 12 Pa. 383; 
Comewve sallavcer, 4 Pa Ld. Oddly soba. 
Tepdeven 2G. 
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[§§ 1337-1338 


proof of such statements is only evidence tending 


However, 


Porto Rico Fed. 626. 


Tex.—Weil v. Miller, (Civ.App.) 215 
S.W. 142; Anderson y. Houston Motor 
Car Co., (Civ.App.) 131 S.W.. 419. 


Wash.—McDorman y. Dunn, 172 P. 
244, 101 Wash. 120. 


[a] Thus a witness supported by 
his previous deposition, although not 
on file, will be believed, rather than 
one whose previous deposition does 
not support his testimony. Hall v. 
The Buffalo, 11 F.Cas.No. 5,927, Newb. 
Adm. 115. 


[b] Testimony on cross-examina- 
tion contradictory to that given on di- 
rect examination affects the credibil- 
ity of the witness. The Carroll, 5 F. 
Cas.No. 2,451, 1 Ben. 286; Kingman v. 


Lynn, etc., RR Co., 64 N.E. 79, 181 
Mass. 387. 
[ec] Conflicting confessions by ac- 


cused have the effect of leading the 
court to put little or no faith in his 
testimony in defense. U.S. v. Acacio, 
37 Philippine 70. 


46. Craig v. Rohrer, 63 Ill. 325. 


47. Matthews v. Granger, 96 Ill. 
App. 536 [aff 63 N.E. 658, 196 Ill. 164]; 
Weiner v. D. A. Schulte, Inc., 176 N. 
BE. 1145275 Massie379; Beresgnen vy. 
Mutual Life Ins. Co. of New York, 120 
N.E. 402, 231 Mass. 173. 


48. See Trial § 345. 
49. See Trial § 345. 
50. U.S.—Southern Transp. Co. v. 


Ashford, 48 F.(2d) 191; Buckeye Cot- 
ton Oil Co. v. Ragland, 11 F.(2d) 231. 


Ala.—Benjamin y. State, 41 So. 739, 
148 Ala. 671; Jones v. State, 126 So. 
178, 23 Ala.App. 395; Maloy v. State, 
62 So. 961, 8 Ala.App. 73. 


Cal.—Miller v. Gary, 298 P. 843, 113 
Cal.App. 5738; Donaghue v. Hayden, 
208 P. 1007, 58 Cal.App. 457; People 
. Quon Foo, 206 P. 1028, 57 Cal.App. 

37. 


Colo.—Driggers v. People, 
547, 78 Colo. 597. 


Ga.—Stanford v. State, 112 S.E. 130, 
153 Ga. 219; Henderson v. Cook, 108 
S.E. 904, 27 Ga.App. 512; Gordon v. 
State, 72 S.H. 544, 10 Ga.App. 35; Sims 
¥, Scheussler, 64 S.E. 99, 5 Ga.App. 
850. 


Idaho.—State v. Harp, 173 P. 1148, 
31 Idaho 597. 


Ill.—Fuhry v. Chicago City R. Co., 
88 N.B. 221, 239 Ill. 548; Hampton y. 
Chicago, etc., R. Co., 86 N.B. 243, 236 
Ill. 249; East St. Louis Connecting 
R. Co. v. Altgen, 112 Ill.App. 471 [aff 
TAN Foie Ons, Zaeonlls 


Iowa.—State v. Lilteich, 191 N.W. 
76, 195 Iowa 1353; Severson v. Gremm, 
100 N.W. 862, 124 Iowa 729. 


La.—Delcourt v. Bernard, 136 So. 
909, 18 La.App. 616. 


Mich.—Page v. 
673, 242 Mich. 326. 


Minn.—Hahn v. Bettingen, 88 N.W. 


243 P. 


Stanley, 218 N.W. 


Porto Rico.—U. S. v. Cerecedo, 6110, 84 Minn. 512. 


*By WM. HOWARD BUCHANAN (§§ 1338-1839). 


to impeach the witness,*7 leaving it for the jury to 
determine under proper instructions whether the 
impeachment has been successful,** and to what 
extent the credibility of the witness is affected,*® 
and does not require that his testimony be re- 
jected,®°® even though it is not corroborated.>* 
is particularly true where the contradiction may be 


This 


Mo.—Steele v. Kansas City South- 
ern Ry. Go., 257 S.W. 756,9302 Mo..20%;5 
Davidson y. St. Louis-San Francisco 
Ry, Cos 256 S:W.. 169). 300 Mion 79; 
Maberry v. Missouri Pac. R. Co., 83 
Mo. 664; Brown v. Winnwood Amuse- 
ment Co., 34 S.W.(2d) 149, 225 Mo.App. 
1180; Heidt v. People’s Motorbus Co. 
of St. Louis, (App.) 9 S.W.(2d) 650; 
Lorie v. SEG rae Mut. Casualty 


Co., (App.) 8 S.W.(2d) 81; Vance v. 
Tootle-Campbell Dry Goods _ Co., 
(App. 295: ISHWae bili) Kenn eyamaves 


Franklin Fire Ins. Co. of Philadelphia, 
(App.) 247 S.W. 249; Patterson v. 
American Ins. Co. of Newark, (App.) 
186 S.W. 552. 


N.Y.—Dunn v. People, 29 N.Y. 523, 
86 Am.D. 319; People v. Sharp, 45 
Hun 460, 5 N.Y.Cr. 388 [rev on other 
grounds 14 N.B. 319, 107 N.Y. 427, 
1) AmJS.R: 851, .5 IN: ¥.Gr, 5691s) War= 
ren v. Haight & Lusk, 62 Barb. 490; 
In re Herrmann, 136 N.Y.S. 944, 75 
Mise. 599, 9 Mills Surr. 98 [aff sub. 
nom. In re lLaffargues’ Estate, 140 
N.Y-.S. 7438, 155 App.Div. 923]. 


Pa.—In re Wertheimer’s Estate, 133 
A. 144, 286 Pa. 155; 


Philippine=—U. S..-v. 
Philippine 871. 


Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed. 626s 


Tex.—Gulf, C. & S. KF. Ry. Co. v. 
Clement, (Civ.App.) 220 S.W. 407 [aff 
(Commn.App.) 236 S.W. 714]; Poyner 
v. State, 51 S.W. 376, 40 Tex.Cr. 640. 


Va.—Richmond-Washington Motor 
Coaches v. Austin, 152 S.B. 357, 154 
Va. 148. ; 


Wis.—Allen v. Ellis, 104 N.W. 789, 
125 Wis. 565. 


N.S.—Gates v. Lohnes, 31 N.S. 221. 


Lazaro, 34 


[a] Thus, discrepancies in evi- 
dence of a witnéss given on various 
examinations in different actions, 


where they are of slight importance 
and explained by the witness as mis- 
takes in recollection resulting from 
the lapse of time, do not justify the 
court in disregarding his evidence. 
ailep v. Ellis, 104 N.W. 739, 125 Wis. 


_[b] Loose declarations or admis- 
sions extracted from, or freely made 
by portions of, a crew directly after 
a wreck from collision will have but 
slight weight in invalidating their 
deliberate testimony to the facts. 
The New Jersey, 18 F.Cas.No. 10,161, 
Oleott 415; Ward v. The Fashion, 29 
¥’.Cas.No. 17,154, 6 McLean 152, Newb. 
Adm. 8; Whitney v. The Empire State, 
29 F.Cas.No. 17,586, 1 Ben. 57. 


51. Chandler v. State, 58 S.B. 91, 
124 Ga. 821; Sims v. Scheussler, 64 
S.E. 99, 5 Ga.App. 850. But see Johns- 
ton v. Sochurek, 104 Ill App. 350, 352 
(where it was sajgd: “He who under 
one oath knowingly affirms a proposi- 
tion, and under another oath knowing- 
ly negates the same proposition, is 
not to be credited in either instance. 
The one statement neutralizes the oth- 
er; and in a court of justice his evi- 
dence is entitled to no weight unless 


For later cases, developments and changes in the law see Anvotations, same title and section number, 
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attributed to the faulty memory of the witness.>? 
On the other hand, a witness’ contradictory state- 
ments may justify disbelief of his testimony®* al- 
though the jury should not disregard or refuse to 
consider his testimony®* unless they consider it 
willfully false,°> even though it is not corroborat- 
If the testimony is corroborated it ought not 


ed.®° 


to be rejected.*7 In determining 


ness’ credibility is affected by a prior contradic- 
tory statement, the jury should take into considera- 
tion the circumstances under which it was mad 
and a statement which was obtained from, and 
signed by, him under a misrepresentation as to the 
purpose for which it was desired, and misquotes 
what he said, should have no force by way of im- 
If the former statement was made 
under duress, such testimony would not be will- 


peachment.°® 


corroborated”); Dickinson v. Ensign, 
14 N.Y.St. 65 [aff 25 N.E. 51, 120 N.Y. 
650] (holding that testimony should 
be disregarded where not satisfac- 
torily corroborated). 


[a] Thus, although the fear of be- 
ing convicted of an offense will not 
excuse a witness for swearing false- 
ly, yet where, on a succeeding trial, he 
admits the falsehood of the testi- 
mony, attributing his perjury to the 
fear of conviction, it may afford a 
moral explanation sufficient to ac- 
count for the false testimony, and, 
where the explanation is satisfactory 
to the jury, the witness may be be- 
lieved with or without supporting evi- 


dence. Chandler v. State, 53 S.E. 91, 
124 Ga. 821. 
52. Buckeye Cotton Oil Co. v. Rag- 


land, 11 F.(2d) 231. 


53. U.S.—Victory Sparkler & 
Specialty Co. v. Latimer, 53 F.(2d) 3. 


Ark.—State Bank v. McGuire, 14 
Ark. 530. . 


Ga.—Georgia R., ete. Co. v. An- 
drews, 54 S.E. 76, 125 Ga. 85. 
Tll— Hansell v. Erickson, 28 Ill. 


257. 


Iowa.—Steele-Smith Grocery Co. v. 
Potthast, 80 N.W. 517, 109 Iowa 413; 
Bloteky v. Capian, 59 N.W. 204, 91 
Iowa 352. 


Mass.—Beers v. Isaac Prouty & Co., 
89 N.E. 557, 203 Mass. 254; Francis v. 
Rosa, 24 N.E. 1024, 151 Mass. 532. 


Miss.—Cooper v. State, 94 So. 161, 
130 Miss. 288. 


N.Y.—Sisson v. Kahnert, 179 N.Y.S. 
865, 190 App.Div. 945; O’Brien v. Mc- 
Manus, 13 Daly 37; Kehr v. Stauf, 12 
Daly 115; Molloy v. New York Cent., 
ete) Re Co:,. 10° Daly +4535 ‘Carlinev. 
New York, N. H. & H.'R. Co.) 130) NY: 
S. 828, 71 Misc. 521; Nutting v. Kings 
County El. R. Co., 16 N.Y.S. 673. 


Ohio.—French vy. Millard, 2 Ohio St. 
44; Hargraves v. Miller’s Adm’x, 16 
Ohio 338. 


Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed. 626; Martinez v. Paul 
ited Brown Co., 6 Porto Rico Fed. 

05. 


W.Va.—State v. Trail, 53 S.E. 17, 59 
W.Va. 175. 


[a] Change readjusting case to 
former decision.—While testimony of 
a witness at a second trial, which is 
different from that given by him at 
the former trial, may have to be cred- 
ited in reviewing the findings of a 
jury, a trial court should be reluctant 
to credit such a change in the testi- 
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WITNESSES 


trial.®° 


how far a wit- 


Evidence.°®* 
e 58 
b] 


mony of a leading witness, who is 
substantially a party, where the 
change serves to adjust the case to 
the rule laid down by the appellate 
tribunal in setting aside the result of 
a former trial. Czermak v. Wetzel, 
109 N.Y.S. 698. 


54. Meyer v. McCumber, 75 I1l.App. 
119; Kerr v. Hodge, 39 Ill.App. 546; 
Galt v. Travelers’ Ins. Co., (La.App.) 
141 So. 105; Nielson v. Cedar County, 
97 NIWin S26 MO Nebs 68's) Win Sa Ve 
Cerecedo, 6 Porto Rico Fed. 626. 


55. Yoes v. State, 9 Ark. 42; Chi- 
cago City R. Co. v. Ryan, 80 N.E. 116, 
225 Ill. 287; Beedle v. People, 68 N.E. 
434, 204 Ill. 197; Roy v. Goings, 112 
Ill. 656; Matthews vy. Granger, 96 Ill. 
App. 536 [aff 63 N.E. 658, 196 Ill. 164]; 
Meyer v. McCumber, 75 Ill.App. 119; 
Church vy. Chicago, ete., R. Co., 23 S. 
W. 1056, 119 Mo. 203. 


56. Kerr v. Hodge, 39 Ill.App. 546; 
Nielson v. Cedar County, 97 N.W. 826, 
70 Neb. 6387. 


57. Hansell v, Erickson, 28 Ill. 257. 


58. The Ocrocoke,.. 159 KF. 552; 
Vinole v. Caso, 6 P.(2d) 586, 119 Cal. 
App. 226; Miller v. Geary, 298 P. 843, 
it3, CalApp, 5734) Joyee Vv. Joyce, 67% 
A. 374, 80 Conn. 88; Galt v. Travelers’ 
Ins; Cos Guar App.) “4 Sone 1105. 


59. Kellyville Coal Co. v. Witt, 99 
Ill.App. 344. 


60. Henderson v. Cook, 
904, 27 Ga.App. 512. 


61. Korter v. ‘Gulf, etc, R. Co., 40 
So. 258, 87 Miss. 482; Field v. Dela- 
Wiaihe; MCUC. Et 0s, 0D Dat An na. 4 LemGOle Nea 
Law 433. 

62. Korter v. Gulf, ete, R. Co., 40 
So. 258, 87 Miss. 482. 


63. See also Criminal Law § 2156; 
Prialey L61. 


Failure to limit impeaching evi- 
dence to purpose for which admitted 
ne pre laangiet error see Criminal Law 

3647. 


64. Harrison v. U. S., 42 ¥F.(2d) 
736; Indian Fred v. State, 282 P. 930, 
36 Ariz. 48; Young Chung vy. State, 
136,P. 631,15 Ariz. 79; Card vy. Boms; 
ode LOO 2 Ol Oa 200m CGatesiev, 
Pendleton, 236 P. 365, 71 Cal.App. 752; 
Donaghue v. Hayden, 208 P. 1007, 58 
Cal.App. 457; Leslie y. Knudson, 238 
N.W. 397, 205 Wis. 517; Warder vy. 
Fisher, 4 N.W. 470, 48 Wis. 338. See 
also Hill v. State, 69 So. 941, 194 Ala. 
11, 2 A.L.R. 509 (on trial for murder, 
it was held that defendant’s contra- 
dictory statements might carry 
weight, and that instruction that they 
could be considered only in determin- 


108 S.E. 
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ful, and would not impeach testimony given on the 


Contradictory statements of one witness cannot 
be considered as affecting the credibility of anoth- 
er witness,®! although his testimony is in accord 
with that of the witness who made the contradic- 
tory statement.®? 


[§ 1339] b. Previous Statements as Substantive 
Except, as in some jurisdictions, where 
the witness is a party to the action,®°* and his state- 
ments are against interest,°> proof of inconsistent 
statements of a witness can be introduced and con- 
sidered only for the purpose of impeachment and 
not as substantive evidence of the truth of the mat- 
ters stated,®® and it is the duty of the court to in- 
struct the jury that they can consider the evidence 


ing weight to be given defendant’s 
testimony was properly refused); 
Louisville & N. R. Co. v. Burk, 268 S, 
W. 844, 207 Ky. 1 (in an action for in- 
juries to passenger who claimed that 
he was thrown from platform by sud- 
den jerk, evidence that plaintiff had 
stated that he went to sleep on the 
train, and knew nothing until he be- 
came conscious in hospital, should 
have been admitted as substantive 
evidence). 


65. Ariz.—Indian Fred v. State, 282 
P. 930, 36 Ariz. 48; Young Chung v. 
State, 136 P. 631, 15 Ariz. 79. 


Ark.—Public Utilities Corporation 
of Arkansas v. Carden, 32 S.W.(2d) 
1058, 182 Ark. 858. 


Cal.—Card v. Boms, 291 P. 190, 210 
Cal. 200; Gates v. Pendleton, 236 P. 
365, 71 Cal.App. 752. 


Ill.— Baker vy. Hess, 53 Ill.App. 473. 


Wis.—Leslie v. Knudson, 238 N.W. 
397, 205 Wis. 517; Warder v. Fisher, 
4 N.W. 470, 48 Wis. 338, 


See Muser v. Kansas City, (Mo. 
App.) 249 S.W. 681 (testimony by a 
child, who was injured by falling from 
a teeter-totter in a city park, that she 
fell because the board tipped was not 
so inconsistent with a previous depo- 
sition, in which she stated that she 
guessed she got dizzy or something 
and lost her balance, as to require ap- 
plication of the rule that, where a 
plaintiff testified to a state of facts 
which forbids any recovery, she can- 
not thereafter establish a case by tes- 
tifying on the stand to a diametrical- 
ly opposite state of facts, without any 
eo to account for the differ- 
ence). 


66. U.S.—Southern Ry. Co. v. Gray, 
36 S.Ct. 558, 241 US. 333, 60 Lind: 
1030; Southern Pac. Co. v. Kauffman, 
50 F.(2d) 159; Schonfeld v. U. S., 277 
HY. 934 [cert den 42 S.Ct. 317, 258 U.S. 
623, 66 L.Ed. 796]; Barrett v. Virginia 
Ry. Co. 244 By 390, 157 C:C.Aw 23 feert 
Sr 38 S.Ct. \61,\245 U.S. 659, 62) Lena: 
535, and rev on other grounds 39 S.Ct. 
540, 250 U.S. 473, 63 L.Ed. 1092]; Bal- 
timore, etc., R. Co. v. Rambo, 59 F. 75, 
8 C.C.A. 6; The Marietta Tilton v. The 
Harrisburg, 16 F.Cas.No. 9,084. 


Ala.—Manning v. State, 116 So. 360, 
217 Ala. 357; Lester v. Jacobs, 103 So. 
682, 212 Ala. 614; Thomas Furnace 
Co. v. Carroll, 85 So. 455, 204 Ala. 263; 
Dilburn v. Louisville, ete., R. Co., 47 
So. 210, 156 Ala. 228; Giddens & Co. 
v. Rutledge, 40 So. 759, 146 Ala. 232- 
Hester vy. State, 15 So. 857, 103 Ala’ 
83; Kennedy vy. State, 5 So. 300, 85 
Ala. 326; Wills v. State, 74 Ala. 21; 
Latikos v. State, 88 So. 45, 17 Ala. 
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App. 592. 


Ariz.—Indian Fred v. State, 282 P. 
930, 36 Ariz. 48; Otero v. Soto, 267 P. 
947, 34 Ariz. 87; Young Chung v. 
State,,.136,P. 631, 15, Ariz 79, 


Ark.—Wildrick y. Raney, 282 S.W. 
17, 170 Ark. 1194; Sisson v. State, 272 
S.W. 674, 168 Ark. 783; Naill v. Kirby, 
200 SiWe 35, 162) Ark: 140. 


Cal.—Card v. Boms, 291 P. 190, 210 
Cal. 200; Estate of Ralph, 221 P. 361, 
192 Cal. 451; Albert v. McKay & Co., 
163 P. 666, 174 Cal. 451; Thompson v. 
Los Angeles & S. D. B. Ry. Co., 134 
P. 709, 165 Cal. 748; Worley v. Spreck- 
els Bros., ete., Co., 124 P. 697, 1638 Cal. 
60; People y. Williams, (App.) 25 P. 
(2d) 259; Minnich y. Minnich, 15 P. 
(2d) 808, 127 Cal.App. 180; Vinole v. 
Caso, 6 P.(2d) 586, 119 Cal.App. 226; 
Gajanich v. Gregory, 3 P.(2d) 389, 116 
Cal.App. 622; Miller v. Geary, 298 P. 
843, 113 Cal.App. 573; Mattson v. 
Maryland Casualty Co., 279 P. 1045, 
100 Cal.App. 96; Peo. v. Westcott, 260 
PB. 901, 86 Cal/App. 298; People v. 
Brown, 253 P. 735, 81 Cal.App. 226; 
People v. Rabbit, 221 P. 391, 64 Cal. 
App. 264; McKissick Cattle Co. v. An- 
derson, 217 P. 779, 62 Cal.App. 558; 
Donaghue vy. Hayden, 208 P. 1007, 58 
Cal.App. 457; People v. Rubalcado, 
205 P. 709, 56 Cal.App. 440; People v. 
Davenport, 110 P. 318, 13 Cal.App. 632; 
Zipperlen v. Southern Pac. Co., 93 P. 
1049, 7 Cal.App. 206. 


Conn.—Branford Trust Co. v. Pru- 
dential Ins. Co. of America, 129 A. 
379, 102 Conn. 481, 42 A.L.R. 1450. 


D.C.—Johnson v. Newton, 25 F.(2d) 
542, 58 App.D.C. 118. 


Fla.—Tomlinson y. Peninsular Na- 
val Stores Co., 55 So. 548, 61 Fla. 453; 
ag dade v. State, 35 So. 142, 46 Fla. 
166. 


Ga.—Owens v. State, 76 S.E. 860, 
139 Ga. 92; Perdue v. State, 54 S.E. 
$20, 126 Ga, 112; ‘Columbus. R.. Co. v. 
Peddy, 48 S.B. 149, 120 Ga. 589; Jones 
Vv. Harrell,” 36 °S.E.' 690,110 Gas 3735 
Watts v. Starr, 12 S.E. 585, 86 Ga. 392; 
Whitaker v. State, 3 S.E. 403, 79 Ga. 
87; Tarbutton v. Duggan, 163 S.E. 298, 
45 Ga.App. 31; Nesmith v. Nesmith, 
142 S.K. 176, 37 Ga.App. 779; Luke v. 
Cannon, 62 S.E. 110, 4 Ga.App. 538. 


Idaho.—Advance-Rumely Thresher 
Co. v. Jacobs, 4 P.(2d) 657, 51 Idaho 
160; Bodenhamer v. Pacific Fruit & 
Produce Co., 295 P. 248, 50 Idaho 248; 
State v. Bush, 295 P. 432, 436, 50 Ida- 
ho 166 [cit Cyc]; Portland Cattle 
Loan Co. v. Gemmell, 242 P. 798, 41 
Idaho 756. 


Ill.—Campbell v. Campbell, 28 N.E. 
1080, 138 Ill. 612; Fleck v. Weipert, 
195 Ill.App. 57; Nelson v. Northwest- 
ern Elevated R. Co., 170 Ill.App. 119; 
Johnson y. N. K. Fairbank Co., 156 Ill. 
App. 381; Chicago City R. Co. v. 
Mauger, 128 Ill.App. 512. 


Ind.—Deppert v. State, 164 N.BE. 626, 
200 Ind. 483; Parker v. State, 149 N. 
E. 59, 196 Ind. 534; Hogan v. State, 
ToS NE. linet OL end... 6vos. woaneer sv. 
Bacon, 101 N.E. 1001, 180 Ind. 322; 
Reddick v. Young, 98 N.E. 813, 177 
Ind. 632; Jackson v. Swope, 33 N.E. 
909, 134 Ind. 111; Ohio & M. Ry. Co. 
y. Stein, 31 N.E. 180, 133 Ind. 243; 
Allen vy. Davis, 99 Ind. 216; Seller v. 
Jenkins, 97 Ind. 430; Davis v. Hardy, 
76 Ind. 272. 


Iowa.—People’s Sav. Bank v. Mc- 
Carthy, 217 N.W. 453, 206 Iowa 28; 
Landis v. Interurban Ry. Co., 154 N. 
W. 607, 173 Iowa 466; State v. Dietz, 
143 N.W. 1080, 162 Iowa 332; State 
v. Carpenter, 98 N.W. 775, 124 Iowa 
5; Burrows v. Goodhue, 1 Greene 48. 


Kan.—State v. Owen, 261 P. 600, 124 


WITNESSES 


Kan. 533. 


Ky.—Model Laundry v. Collins, 43 
S.W.(2d) 693, 241 Ky. 191; Chesapeake 
& O. Ry. Co. v. McCullough, 33 S.W. 
(2d) 655, 236 Ky. 647; Summers v. 
Commonwealth, 33 S.W.(2d) 594, 236 
Ky. 499; Collinsworth vy. City of Cat- 
lettsburg, 32 S.W.(2d) 982, 236 Ky. 
194; Zachem v. S. G. Adkins & Son, 
22 S.W.(2d) 418, 232 Ky: 119; Martin 
v. Commenwealth, 275 S.W. 689, 210 
Ky. 217; Williamson’s Adm’r vy. Blue 
Grass Flourspar Co., 160 S.W. 920, 156 
Ky. 226; Ada Coal Co. v. Linville, 153 
S.W. 21, 152 Ky. 2; Koke’s Adm’r v. 
Andrews Steel Co., 149 S.W. 968, 149 
Ky. 627; Culbertson v. Ashland Ce- 
ment & Construction Co., 139 S.W. 792, 
144 Ky. 614; Louisville, etc., R. Co. v. 
Pearcy, 131 S.W. 1036, 140 Ky. 677; 
Hays v. Com., 130 S.W. 987, 140 Ky. 
184; Barclay v. Com., 76 S.W. 4, 116 
Ky. 275, 25 Ky.L. 463; Indian Head 
Coal Co. v. Miller, 110 S.W. 813, 33 
Ky.L. 650; Slone v..Com., 110 S.W. 
235, 33 Ky.L. 266; Stinson v. Com., 96 
S.W. 463, 29 Ky.L. 733; Nicholson v. 
Dunn, 152 WS-Wes2985, e2leiky an 643;; 
Walkup v. Com., 20 S.W. 221, 14 Ky. 
Li n83i: 


La.—State v. Bodoin, 96 So. 501, 153 
La. 641; Leininger v. New Orleans 
Ry. & Light, €o.,s91 So. 521, 150 La. 
1089; State v. Robinson, 27 So. 124, 
52 La.Ann. 616. 


Me.—Kolasen v. Great Northern Pa- 
per Co., 98 A. 1029, 115 Me. 367; Barnes 
v. Rumford, 52 A. 844, 96 Me. 315; 
Holmes v. Morse, 50 Me. 102. 


Md.—State v. C. J. Benson & Co., 
100 A. 505, 129 Md. 693. 


Mass.—Hobbs v. Cunningham, 174 
N.E. 181, 273 Mass. 529; Common- 
wealth v. Grossman, 158 N.E. 338, 261 
Mass. 68; Rankin vy. Brockton Public 
Marketi 153" NE. 197%, 25% —Mass7i6; 
Bothwell v. Boston Elevated Ry. Co., 
102 N.B. 665, 215 Mass. 467, L.R.A. 
1917F 167, Ann.Cas.1914D 275; Beers 
v. Prouty, 89 N.E. 557, 203 Mass. 254; 
Donaldson vy. New York, etc., R. Co., 
74 N.E. 915, 188 Mass. 484; Whipple 
v. Rich, 63 N.E. 5, 180 Mass. 477; Man- 
ning v. Carberry, 52 N.E. 521, 172 
Mass. 432; Gould v. Norfolk Lead Co., 
9 Cush. 338, 57 Am.D. 50. 


Mich.—Rosenberg v. Mageda, 232 N. 
W. 397, 251 Mich. 696; People v. Hill, 
211 N.W. 39, 236 Mich. 672; Peo. v. 
Greeson, 203 N.W. 141, 230 Mich. 124; 
Peo. v. Prevost, 189 N.W. 92, 219 Mich. 
233; Hutchins v. Murphy, 110 N.W. 
52, 146 Mich. 621; Peo. v. Miner, 101 
N.W. 536, 138 Mich. 290; McKnight 
v. Detroit, etc., R. Co., 97 N.W. 772, 
135 Mich. 307; Peo. v. Elco, 91 N.W. 
755, 94 N.W. 1069, 1381 Mich. 519; Eno 
v. Allen, 71 N.W. 842, 113 Mich. 399; 
Peo. v. Gillespie, 69 N.W. 490, 111 
Mich. 241; Peo. v. Case, 62 N.W. 1017, 
105 Mich. 92; Jensen v. Michigan Cent. 
R. Co., 60 N.W. 57, 102 Mich. 176. 


Minn.—Christensen vy. Pestorious, 
250 N.W. 363; Buro v. Morse, 237 N. 
W.-186, 183 Minn. 518; Pullen v. Chi- 
CASO MN as Lalor ney ae COrmea te ING 
W. 352, 178 Minn. 347; Lundburg v. 
Northwestern Elevator Co., 43 N.W. 
685, 42 Minn. 37; Hicks v. Stone, 13 
Minn. 434. 


Mo.—State v. Hughes, 71 Mo. 633; 
Fesler v. Hunter, (App.) 35 S.W.(2d) 
641; Staley v. Lawler, 27 S.W.(2d) 
1039, 224 Mo.App. 884; Swift v. St. 
Louis-San Francisco Ry. Co., (App.) 
15 S.W.(2d) 964; Gardner v. Eldridge, 
130 S.W. 403, 149 Mo.App. 210; Shon- 
inger v. Day, 53 Mo.App. 147. See also 
Courter v. G. W. Chase & Son Mercan- 
tile Co., 299 S.W. 622, 222 Mo.App. 43 
(holding that the court may limit ef- 
fect of evidence). 


Mont.—Wise v. Stagg, 22 P.(2d) 308, 


145 N.Y. 125; 
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94 Mont. 321. 


Neb.—Sindelar v. T. B. Hord Grain 
Co., 219 N.W. 145, 116 Neb. 776; Zim- 
merman vy. Kearney County Bank, 80 
N.W. 54, 59 Neb. 23 [rev 78 N.W.. 366, 
57 Neb. 800]. J 


N.H.—Castonguay v. Acme Knitting 
Machine & Needle Co., 136 A. 702, 83 
N.H. 1; Hobbs v. George W. Blanch- 
ard, sete., Co. 70 A.1 1082.7 bo NEL toe 
18 L.R.A.N.S. 939; Lydston v. Rock- 
ingham County Light, etc., Cp., 70 A. 
385, 75 N.H. 23, 21 Ann.Cas. 1236. 


N.J.—Sweeney vy. York Motors Cor- 
poration, 128 A, 550, 101 N.J.Law 247; 
Rhodehouse y. Director General of 
Railroads, 111 A. 662, 95 N.J.Law 355; 
Sat v. Brady, 59 A. 6, 71 N.J.Law 

. x 


N.Y.—Plyer yv..German American 
Ins.. Co., 24-N.E. 929, 121 N.Y. 689; 
Sloan _v. New York Central R. Co., 
McCabe v. Brayton, 38 
N.Y. 196, 6 Transcr.A. 227; Butler y. 
John H. Leadley Co., 247 N.Y.S. 81, 
231 App.Div. 474 [aff 178 N.H. 794, 257 
N.Y. 559]; Schwartz v. Lawrence, 212 
N.Y.S. 494, 214 App.Div. 559; Dixon 
v. Walker, 202 N.Y-/S. 2838, 206 App. 
Div. 565; Donovan v. Alliance Electric 
Co., 181 N.Y.S. 823, 191 App.Div. 303; 
Carter White Lead Co. v. Pounds, 72 
N.Y.S. 876, 65 App.Div. 476; Mahar v. 
New York Cent., etc., R. Co., 46 N.Y. 
S. 847, 20 App.Div. 161 [aff 57 N.E. 
1116, 162 N.Y. 633]; Humes v. Proc- 
tor, 26 N.Y.S. 315, 78 Hun 265 [aft 
45 N.H. 948, 151 N.Y. 520]; Hine v. 
Cushing, 6 N.Y.S. 850, 53 Hun 519; 
In re Mandelbaum, 141 N.Y.S. 319, 80 
Misc. 475, 10 Mills Surr. 281 [aff 144 
N.Y.S. 1128, 159 App.Div. 909]; Mce- 
ene v. Hall, 121 N.Y.S. 87, 65 Misc. 


N.C.—A. F. Johnson & Son v. At- 
lantic Coast Line Rs Co., 53 S.E. 362, 
140 N.C. 581; Keerans v. Brown, 68 N. 
C. 43; State v. Neville, 51 N.C. 423; 
State v. McLeod, 8 N.C. 344. 


._ Okl.—Baker v. J. H. Hudson Drili- 
ing Co., 300 P. 386, 149 Okl. 180; De 
Camp v. Comerford, 272 P. 475, 134 
Okl. 145; Monahan y. Cornelson, 231 
P. 1071; Thomas v. State, 164 P. 995, 
13 Okl. 414; Cloud v. State, 273 P. 
1012, 41 OklCr. 895; Foreman v. 
State, 259 P. 176, 38 Okl.Cr. 50: Cul- 
pepper y. State, 111 P. 679, 4 Okl.Cr. 


108, 140 Am.S.R. 668, 31 L.R.A.N.S: 
1166; Sturgis y. State, 102 P. 57, 2 
Okl.Cr. 362. 


Or.—Schluter v. Niagara Fire Ins. 
Co., 264 P. 859, 124 Or. 560; State v. 
Luper, 95 P. 811; State v. Deal, 70 P. 
532, 41 Or. 437; State v. Steeves, 43 
P. 947, 29 Or. 85; State v. Jarvis, 123 
Peo, dese Or 260) 


Pa.—Zavodnick vy. A. Rose & Son, 
146 A. 455, 297 Pa. 86; Com. v. Deit- 
rick, 70 A. (275,1 221.Pa.-7; Smith vv. 
Price, 8 Watts 447. But see Common- 
wealth v. Danarowicz, 144 A. 127, 294 
Pa. 190 (where purpose of evidence 
not limited). 


Porto Rico.—Peo. v. Rojas, 16 Porto 
Rico 238. 


S.C.—Bank of Parksville y. Dorn, 
120 S.E. 72, 126 S.C. 368. 


S.D.—State v. Callahan, 
1099, 18 S.D. 145. 


Tenn.—Brown v. Hows, 40 S.W.(2d) 
1017, 163 Tenn. 138 [reh den 42 S.W. 
(2d) 210, 163 Tenn. 178]; Moseley v. 
Goodman, 195 S.W. 590, 188 Tenn. 1. 


Tex.—Bradley v. Texas & P. Ry. Co., 
(Commn.App.) 1 S.W.(2d) 861 [rev 
(Civ.App.) 298 S.W. 149]; McCoy v. 
Beach-Wittman Co., (Civ.App.) 22 S. 
W.(2d) 714; Woodward-Wanger Co. vy. 
Nelson, (Civ.App.) 11 S.W.(2d) 871; 
Louisiana Ry. & Nav. Co. of Texas v. 


99 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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for this purpose only,®* if such instruction is re- 


WITNESSES 


of facts.®® 


quested by the party who apprehends that such: 


proof may be treated by the jury as substantive evi- 
It has been held, however, 
that, even though such evidence is not substantive 
proof, it may have the effect of rendering nugatory 
the affirmative evidence given of a different state 


dence against him.°§ 


Cotton, (Civ.App.) 1 S.W.(2d)~ 393; 
Henson v. Adkins, (Civ.App.) 290 S.W. 
231; Galveston, ete., R. Co. v. Janert, 
TOT SSW 963,.. 497 TexiCiv.App. 17; 
Spiars v. Dallas Cotton Mills, (Civ. 
App.) 32 S.W. 777; Lout v. State, 18 
S.W.(2d) 620, 112 Tex.Cr. 632; Hill v. 
State, 269 S.W. 90, 99 Tex.Cr. 290; 
Dobbs v. State, 251 S.W. 1057, 94 Tex. 
Cr. 398; Doherty v. State, 208 S.W. 
932, 84 Tex.Cr. 552; Antu v. State, 147 
S.W. 234, 66 Tex.Cr. 329; Bussey v. 
State, 127 S.W. 1035, 59 Tex.Cr. 260; 
Hardin y. State, 117 S.W. 974, 55 Tex. 
Cr. 631; Brown v. State, 114 S.W. 820, 
55 Tex.Cr. 9; Proctor v. State, 112 S. 
OV. 770; 54 Tex.Cr:’ 254:" Simpson’v. 
State, 87 S.W. 826, 48 Tex.Cr.* 328; 
Durham v. State, 76 S.W. 563, 45 Tex. 
Cr. 475; Ray v. State, (Cr.) 36 S.W. 
446; Winn y. State, 28 S.W. 807, 34 
ex. CY. 3G. 


Utah.—Anderson vy. Union Pac. R. 
Co., 289 P. 146, 76 Utah 324; State v. 
Surns, 168 P. 955,51 Utah) 73; State 
v. Chynoweth, 126 P. 302, 41 Utah 354. 


Vt.—Robinson y. Leonard, 134 A. 
706, 100 Vt. 1; In re Claflin’s Will, 52 
A. 1053, 75 Vt... 19, 58 LRA. 261; Law 
v. Fairfield, 46 Vt. 425. 


Va.—Pitt v. Metropolitan Life Ins. 
Co., 171 S.E. 488; Lynchburg Traction 
& Light Co. v. Wright, 170 S.E. 569; 
Murphy’s Hotel Co. v. Herndon’s 
Adm’r, 91 S.E. 634, 120 Va. 505; Nor- 
folk, ete., Tract.*Co. v. O’Neiil, 64 S. 
E. 948, 109 Va. 670; American Loco- 
motive Co. vy. Whitlock, 63 S.E. 991, 
109 Va. 238; Charlton v. Unis, 4 Gratt. 
(45 Va.) 58. But see Massie v. Com- 
monwealth, 125 S.E. 146, 140 Va. 557 
(where conviction of accused must 
rest on circumstantial evidence, much 
weight is given to contradictory state- 
ments of material facts by him, bit 
such statements are not conclusive of 
his guilt). 


Wash.—State v. Stingley, 2 P.(2d) 
61, 163 Wash. 690; Puget Sound Nat. 
Bank of Tacoma v. More, 291 P. 1081, 
159 Wash. 5; Alberts v. Rasher-King- 
man-Herrin Co., 234 P. 665, 133 Wash. 
662; Martin v. Jansen, 193 P. 674, 196 
P. 393, 113 Wash. 290; National City 
Bank v. Shelton Electric Co., 164 P. 
933,.96 Wash. 74;° Burke v. City of 
Seattle, 148 P. 574, 85 Wash. 445. 


W.Va.—Wilson v. McCoy, 103 S.E. 
42, 86 W.Va. 108. 


Wis.—Hardy v. Milwaukee St. R. 
Co., 61 N.W. 771, 89 Wis. 183; Warder 
v. Fisher, 4 N.W. 470, 48 Wis. 338. 


Wyo.—State v. Alexander, 256 P. 
76, 36 Wyo. 390; Crago v. State, 202 
P. 1099, 28 Wyo. 215. 


‘Sask.—Rex v. Francis & Barber, 
[1929] 3 Dom.L.R. 593. 


ta] Thus (1) prior contradictory 
statements cannot be considered in 
determining demurrer to _ evidence, 
Baker v. J. H. Hudson Drilling Co., 
300 P. 386, 149 Okl. 180. (2) In an 
action on a note, where plaintiff made 
a prima facie case of due execution 
on the date specified in the note, tes- 
dimony impeaching a witness who 
attested the correctness of the date 
merely destroyed such witness’ testi- 
mony, but did not affect the prima 
facie case made by specification of the 
date in the note. National City Bank 


v. Shelton Electric Co., 164 P. 933, 96 
Wash. 74. : 


[b] Reasons for rule.—(1) “State- 
ments made out of court, not in the 
presence or hearing of an adverse par- 
ty, and not made under such circum- 
stances as to bind him is [are] but 
hearsay. Such’statements should not 
therefore be used in such a manner 
as to make them substantial evidence 
of a fact,’?) Crago vy. State, 202 P. 
1099, 1102, 28 Wyo. 215. (2) “His 
[the witness’] declarations or admis- 
sions made out of court and out of the 
presence of*the parties would have no 
value as original evidence. They 
would be pure hearsay and inadmissi- 
ble for any purpose, except to im- 
peach him as a witness.” Estate of 
Ralph; -221 © P. 1361, 8638, 192 Cali 451. 
(3) “The evidence is merely hearsay, 
and hence not competent to establish 
the facts contained in the conflicting 
statements which it is alleged were 
made by the witness.” State v. Burns, 
168 P. 955, 956, 51 Utah 73. 


67. See Criminal Law § 2156; Trial 
§ 545. 


68. See Criminal Law § 2500; Trial 
§ 682. 
69. Portland Cattle Loan Co. v. 


Gemmell, 242 P. 798, 41 Idaho 756. 


70. Ala.—Prince vy. State, 110 So. 
407, 215 Ala. 276; Bedgood v. T. R. 
Miller Mill Co., 80 So. 364, 202 Ala. 
299: Louisville, ete. R. Co. v. Per- 
kins, 51 So. 870, 165 Ala. 471, 21 Ann. 
Cas. 1073; Jones v. State, 121 So. 6, 
23 Ala.App. 79; Posey v. State, 67 So. 
737, 12 Ala.App. 193; Brooks v. State, 
62 So. 569, 8 Ala.App. 277 [rev on 
other grounds 64 So. 295, 185 Ala. 1]. 


Ark.—Kincaid v. Price, 100 S.W. 76, 
82 Ark. 20. 


Colo.—Globe Smelting, ete, Co. v. 
Spann, 40 P. 198, 6 Colo.App. 146. 


Conn.—Wilson v. Granby, 47 Conn. 
59, 36 Am.R. 51. 


Del.—State v. Grant, 133 A. 790, 33 
Del. 195. 


Fla.—Porter v. Ferguson, 4 Fla. 102. 


Ga.—Tiller v. State, 36 S.E. 201, 
111 Ga. 840; ‘Central Ri, ete, Cov v- 
Skellie, 12 S.E. 1017, 86 Ga. 686; Bray 
v. Latham, 8 S.E. 64, 81 Ga. 640; 
Cartright v. Clopton, 25 Ga. 85. 


Idaho.—State v. Trego, 138 P. 1124, 
25 Idaho 625. 


Ill.—Craig v. Rohrer, 63 Ill. 325. 
Ind.—Terry v. State, 13 Ind. 70. 


Iowa.—Bartholemew v. Villmeyer, 
198 N.W. 51, 197 Iowa 861; Artz v. 
Chicago, ete., R. Co., 44 Iowa 284. 


Kan.—State v. Spidle, 22 P. 620, 42 
Ikan. 441. P 


Ky.—Commonwealth Life Ins. Co. v. 
Spears, 294 S.W. 138, 219 Ky. 681; 
Hayden v. Commonwealth, 131 S.W. 
521, 140 Ky. 634; Watson v. Kentucky, 
ete., Bridge, etc., Co., 126 S.W. 146, 
129 S.W. 341, 137 Ky. 619; South Cov- 
ington, etey K. ‘Co/'v. ‘Core? 96) 1S. W. 
562,.29 Key... 8363 Joseph. ve Com., +1 
S.w. 4, 8 Ky.L. 1538. 


Md.—Wise v. Ackerman, 25 A. 424, 
76 Md. 375. 


*By JOSEPH W. ROUSE (§§ 1340-1344), 
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[§ 1340] E. Contradiction*—1. Right To Contra- 
dict—a. In General. It is competent for a party to 
contradict his adversary’s witness by showing the 
facts to be otherwise than as testified to by him, 
and thus diseredit the witness,’° and a party to a 


Mass.—Sears v. Le Better, 137 
es 374; Howe v. Thayer, 17 Pick. 


Mich.—Sykes v. Village of Portland, 
159 N.W. 325, 198 Mich. 86. 

Miss.—Darby v. State, 84 So. 6, 121 
Miss. 869; Sherrod v. State, 44 So. 813, 
90 Miss. 856. 


Mo.—State v. Foley, 32 S.W. 973, 130 


Mo. 482; State v. Higgins, 28 S.W 
178, 124 Mo. 640. 
N.Y.—Cadwell \Z New Jersey 


Steamboat Co., 47 N.Y. 282 [aff 56 
Barb. 426]; McDermott v. Stella, 127 
INDY. Soo 0% 


Pa.—Grace v. Standing Stone Tp., 
51.Pa.Super. 399. 


R.I.—State v. Casasanta, 73 A. 312, 
29 R.I. 587; Benson v. New York, etc., 
R. 'Co., 49 A. 689, 23 °R.1.) 147) 


S.C.—Smith v. Henry, 18 S.C.L. 118. 


S.D.—Johnson vy. Ebensen, 160 N.W. 
847, 38 S.D. 116. 


Tex.—Hastings v. Bachelor, 27 Tex. 


259; Maryland Casualty Co. v. Friz- 
zell; (Civ.App.) _ 58 _S.W.(2d) 99135; 
Briggs-Weaver Machinery Co. 


Vv. 
Pratt, (Civ.App.) 184 S.W. 732, 736 
[cit Cyc]; City of Comanche v. Hoff 
& Harris, (Civ:Apps), 1700S Wate on 
Myatt v. State, 26 S.W.(2d) 915, 114 
Tex.Cr. 516; Curlee y. State, 282 S.W. 
580, 104 Tex.Cr. 15; Couch vy. State, 
279 S.W. 821, 103 Tex.Cr. 188; Eason 
v. State, 232 S.W. 300,89 Tex.Cr. 638; 
Lasater v. State, 227 S.W. 949, 88 
Tex.Cr. 452; Clark v. State, 169: S.W. 
895, 74 Tex.Cr. 464; Green v. State, 
147 S.W. 593, 66 Tex.Cr. 446; Wallace 
v. State, 145 S.W. 925, 65 Tex.Cr. 654; 
Lemons v. State, 128 S.W. 416, 59 Tex. 
Cr. 299; Stacy v. State, 110 S.W. 901, 
53 Tex.Cr. 461; Davis v. State, 38 S 
W. 174, 36 Tex.Cr. 548. 


Utah.—Eureka Hill Min. Co. v. Bul- 
lion Beck, etc., Min. Co., 90 P. 157, 32 
Utah 236, 125 Am.S.R. 8385. 


Vt.—McKindly v. Drew, 41 A. 1039, 
A) on 138; State v. Arnold, 50 Vt. 


Wis.—Fehrman v. Bissell Lumber 
Co., 204 N.W. 582, 205 N.W. 905, 188 
Wis. 82 [error dism 47 S.Ct. 589, 274 
U.S. 720, 71 L.Ed. 1324 mem]. 


Wyo.—Strand v. State, 252 P. 1030, 
36 Wyo. 78. 


[a] Tllustrations—(1) If a wit- 
ness should deny an alleged conspir- 
acy between himself and another as 
state’s witnesses and officials, where- 
by such witnesses fabricated testi- 
mony against accused, it would form 
a subject of impeachment. Jones y. 
State, 194 S.W. 1109, 81 Tex.Cr. 230. 
(2) In a homicide case, where ac- 
cused’s witness testified to communi- 
cating statements by deceased’s wife 
and daughter, the state may prove by 
deceased’s wife and daughter that 
they made no such statements to the 
witness. Sanford v. State, 185 S.W. 
22, 79 Tex.Cr. 346. (3) Where a wit- 
ness for murderer on direct examina- 
tion denied an attempt to keep a 
state’s witness from attending, con- 
tradictory testimony was admissible. 
Conrad v. State, 111 So. 899, 22 Ala. 
App. 17 [cert den 111 So. 901, 215 Ala. 
543]. (4) Where defendant relied on 
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civil action,’1 or a defendant in a criminal prose- 
cution who testifies in his own behalf,’? is likewise 


WITNESSES 


subject to contradiction, as is also an accomplice 


who testifies in a criminal case.73 
evidence has been admitted to affect the eredibil- 
ity of a witness, his explanations thereof cannot be 
A hearsay statement of one not 
introduced as a witness is not subject to contra- 
That improper testimony is admitted 


contradicted.‘ 4 
diction.*® 


an alibi and offered evidence that he 
was ata particular point at such time 
that he could not have been at the 
place of the killing when it occurred, 
and the state offered testimony to the 
effect that sufficient time had elapsed 
for defendant to have ridden from the 
place of the killing to the point where 
he was seen, contradictory evidence is 
admissible. Finks y. State, 209 S.W. 
154, 84 Tex.Cr. 536. (5) Where a sis- 
ter of accused claimed that a few 
days before the killing she told him 
that decedent was the cause of her 
removal as a teacher from a school 
near her home to a distant school, and 
on cross-examination denied that the 
superintendent of schools had told her 
pricr thereto that decedent had had 
nothing to do with her removal, the 
court properly permitted the superin- 
tendent to contradict her, as her re- 
moval was one of the alleged causes 
which irritated accused against de- 
cedent. Long v. State, 127 S.W. 551, 
59 Tex.Cr. 2. (6) Defendant’s wife, 
testifying in his behalf as to de- 
ceased’s intimacy with her, may be 
impeached the same as any other wit- 
ness by proof that deceased visited 
her on occasions which she denied. 
Eason v. State, 232 S.W. 300, 89 Tex. 
Cr. 638. (7) Ina prosecution for mur- 
der, testimony that a third person liv- 
ing in the same house with deceased 
had accepted an apology from defend- 
ant concerning an alleged insult to 
his wife was admissible for the pur- 
pose of contradicting defendant’s 
brother, who swore that such third 
person refused to accept an apology, 
and as a circumstance to prove that 
defendant’s brother did not tell de- 
fendant that such third person re- 
fused to accept the apology, defend- 
ant testifying that he was carrying 
the pistol with which he killed de- 
ceased because the third person was 
angry at him. Smith v. State, 232 S. 
W. 497, 90 Tex.Cr. 24. (8) In a pros- 
ecution of a husband for procuring his 
wife to enter a house of prostitution, 
the wife having testified that rela- 
tions with another man were brought 
about by brute force, it was proper 
to contradict her for impeachment, to 
show motive, and corroborate defend- 
ant. Eppison v. State, 198 S.W. 948, 
82 Tex.Cr. 364. (9) In a rape case, in 
which accused’s witness testified that 
a certain state’s witness told him that 
the,man at the prosecutrix’ house 
looked like a certain person, testimo- 
ny by such state’s witness on being 
recalled that he said to accused’s wit- 
ness that he could see the man at the 
prosecutrix’ house plainly, and he was 
about the height of the man referred 
to by accused’s witness, was admissi- 
ble. Lemons v. State, 128 S.W. 416, 59 
Tex.Cr. 299. (10) Where the prose- 
cutrix testified that defendant was 
father of her child and that she had 
intercourse with no other, evidence 
that she had been seen in sexual in- 
tercourse with others near such time 
is admissible. State v. Martin, 134 
Sim; 599; 102 W.Va: 107. (11).In an 
action for the price of a tank, evi- 
dence as to whether the man sent by 
the seller to put it up had said any- 
thing as to the workmanship on the 


tank is admissible in contradiction of, 


Where certain 
(1) In General. 


his statement that he had said noth- 
ing about such workmanship, but the 
statement itself is not. Stevens Tank 
& Tower Co. v. Berlin Mills Co., 92 A. 
180, 112 Me. 336. (12°) Where, in an 
action for injuries in an automobile 
accident, the motorman’s evidence in- 
dicated that he was calm and acted 
deliberately, evidence of a profane 
declaration by him, immediately after 
the car stopped, and which, on cross- 
examination, he denied having made, 
is admissible as impeaching. Hed- 
lund v. Minneapolis St. Ry. Co., 139 
N.W. 608, 120 Minn. 319. 


[b] Witness testifying as to dying 
declaration may be contradicted just 
as any other witness. State v. Kacar, 
240 P. 365, 74< Mont: 269. 


[ec] Depositions.—Testimony of a 
third person contradictory to that of 
the deposing witness is admissible to 
contradict such witness. Houser v. 
Carmody, 139 N.W. 9, 173 Mich. 121. 


[ad] Contradiction indirectly im- 
peaching other witness.—In a prose- 
ecution for embezzlement, the state is 
entitled to introduce testimony tend- 
ing to contradict one of defendant’s 
witnesses, although such contradic- 
tion indirectly involved impeachment 
of another witness on a matter con- 
cerning which he had not been ques- 
tioned. State v. Meininger, 268 S.W. 
71, 306 Mo. 675. 


71. Ala.—Sheffield Iron Corporation 
v. Dennis, 86 So. 467, 204 Ala. 530. 


Cal. Nemo v. Farrington, 94 P. 874, 
877, 7 Cal.App. 448. 


Il1l—Butler v. Cornell, 35 N.E. 767, 
148 Ill. 276; Wolf v. People’s Bank, 
255 Ill.App. 127. 


Ky.—Colley v. Commonwealth, 24 
S.W.(2d) 280, 232 Ky. 590; Louisville 
& N. R. Co. v. Burk, 268 S.W. 844, 207 
ns Te 


Md.—Turnbull v. Maddox, 13 A. 334, 
68 Md. 579. 


Mich.—Marx vy. King, 127 N.W. 341, 
162 Mich. 258. 


N.J.—Axel v. Kraemer, 70 A. 367, 
75 N.J.Law 688; Crosby v. Wells, 67 
A. 295, 73 N.J.Law 790. 


N.Y.—William McShane Co. v. Heil- 
ner, 56 N.Y.S. 1067, 26 Mise. 720. 


Okl.—Turner v. Nicholson, 287 P. 
396, 143 Okl. 45; Anadarko Nat. Bank 
v. Oldham; 109 PB. %5, 26 Okly 13/9. 


Pa.-—Philadelphia v. Howell, 19 Pa. 
Super. 76. 


R.I.—New Bedford Morris Plan Co. 
Vv. Hicks) Pot AL 4215552) Ro. Ws 


Tenn.—Johnson & Draper v. Price, 
38 Head 549. 


Tex.—Bluestein v. 
App.) 103 S.W. 687. 


Vt.—Smith v. Reynolds, 108 A. 697, 
94 Vt. 28; Lincoln v. Hemenway, 69 
A. 158, 80 Vt. 530. 


72. Ala.—Lumpkin v. State, 97 So. 
171, 19 Ala.App. 272; Thomas v. State, 
92 So. 241, 18 Ala.App. 314 [rev on 
other grounds 92 So. 244, 207 Ala. 244]. 
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without objection does not give the party putting 
it in the right to contradict it.7° 


[§ 1341] b. Contradicting One’s Own Witness— 


While, as a general rule, one may 


not impeach his own witness,‘7 a party has a right 
to contradict his own witness by independent evi- 
dence showing the facts to be different from those 
testified to by such witness,’® even though not sur- 


Cal. People v. Kinkichi Watanebe, 
266 P. 1000, 91 Cal.App. 290. 


Ill.—People v. McCaffrey, 167 N.E. 
MODs oo OneLllye delul. 


Ind.—Berry v. State, 122 N.E. 324, 
188 Ind. 102. 
Iowa.—State v. Fart, 219 N.W~. 405, 


205 Iowa 1374. 


Ky.—Com. v. Hargis, 99 S.W. 348, 
124 Ky. 356, 30 Ky.L. 510. 


La.—State v. Walters, 66 So. 
135 La. 1070. 


Mo.—State v. Bugg, 292 S.W. 49, 316 
Mo. 581; State v. Murray, 292 S.W. 
434, 316 Mo. 31. 


Okl.—Pollock v. State, 223 P. 210, 26 
OkK1.Cr. 196. 


Tex.—Hollman v. State, 223 S.W. 
206, 87 Tex.Cr. 576; Moore v. State, 
226 S.W. 415, 87 Tex.Cr. 569. 


[a] Thus, where defendant testi- 
fied that he had only pleaded guilty 
or been convicted twice, the state 
could show that he had in fact been 
convicted or had pleaded guilty more 
than twice. State v. Harrison, (Mo.) 
24 S.W.(2d) 985. 


[b] In prosecution of several de- 
fendants, defendant shas the right to 
cross-examine codefendant who testi- 
fies and to contradict testimony of 


364, 


codefendant. State v. Holmes, 171 S. 
Deed Os tt dee. aS. 
[c] Contradiction by evidence oth- 


erwise inadmissible.—In a prosecu- 
tion for homicide, testimony that on 
a former occasion not connected with 
the transaction accused had a pistol 
in his possession was not admissible 
as substantive evidence before de- 
fendant was introduced as a witness, 
although it would have been admis- 
sible after he took the stand and tes- 
tified that he had never owned a pis- 
tol. Shepherd v. Commonwealth, 252 
SW. 139,° 200! Ky.. 25. 


73. Benton y. State, 94 S.W. 688, 
78 Ark, 284. 


74, State v. Schleifer, 130 A. 184, 
102 Conn. 708. 


7S. Posey v., State; 67" Soy 7375 ae 
Ala.App. 193. 


76. Bartlett v. City of Medford, 147 
N.E. 739, 252 Mass. 311. ; 


77. See supra §§ 991-999. 


78. U.S.—Baldassarre vy. Pennsyl- 
vania R. Co., 24 F.(2d) 201; Louisiana 
Ry. & Nav. Co. v. MeGlory, 20 F.(2d) 
545 [cert den 48 S.Ct. 157, 275 U.S. 570, 
72 L.Ed. 432]; Wheelock v. Clay, 13 
F.(2d) 972; Board of Trade of City of 


Chicago v. Tucker, 202 F. 288; In re 
Calvi, 185 F. 642; Greenhall v. Car- 
negie, Trust Co., 180 F. 812; Peters 


v. U.S. 94 F. 1273336 C.C.A. 105 [cert 
den 20 S.Ct. 1026,°176 U.S. 684, 44 L. 
Hd. 638]; Swift & Co. v. Short, 92 F. 
567, 34 C.C.A. 545; U. S. v. Hall, 44 
F. 864, 10 L.R.A. 324; U. S. v. Wat- 
kins, 28 F.Cas.No. 16,649, 3 Cranch C. 


Ala.—Alabama Power Co. v. Hall, 
103 So. 867, 212. Ala. 688; Childers v. 
Holmes,,.92. So. 615, 207 “Ala. 332) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Thomas v. State, 90 So. 295, 206 Ala. 
416; Central of Georgia Ry. Co. v. 
Ellison, 75 So. 159, 199 Ala; 571; Je- 
beles & Colias Confectionery Co. v. 
Booze, 62 So. 12, 181 Ala. 456; Phe- 
nix Assur. Co. v. McAuthor, 22 So. 
903, 116 Ala. 659, 67 Am.S.R. 154; 
Jones v. State, 22 So. 566, 115 Ala. 
67; Feibelman v. Manchester F. As- 
sur. Co.. 19 So. 540, 108 Ala. 180; Up- 
son v. Raiford, 29 Ala. 188; Brad- 
ford v. Bush, 10 Ala. 386; . Hallett v. 
O’Brien, 1 Ala. 585; Winston v. Mose- 
ley, 2 Stew. 137; Southern Ry. Co. v. 
Parks, 65 So. 202, 10 Ala.App. 318. 


Ark.—Midland Valley R. Co. v. Le- 
moyne, 148 S.W. 654, 104 Ark. 327. 


Cal.—Froeming v. Stockton Elec- 
tric? R. Co.,, 153) P. 712,171 Cal. 401, 
Ann.Cas.19i8B 408; Bellus v. Peters, 
130 P. 1286, 165 Cal.. 112; Berliner v. 
Travelers’ Ins. Co., 538 P. 922, 121 Cal. 
451; Norwood v. Kenfield, 30 Cal. 393; 
Greenleaf v. Pacific Telephone & Tel- 
egraph Co., 185 P. 872, 874, 43 Cal.App. 
691 [cit Cyc]; Callahan v. Danziger, 
163 P. 65, 32 Cal.App. 405; Winslow v. 
Glendale Light, etc., Co., 107 P. 1020, 
12 Cal.App. 530. 


Colo.—Pacifie Mut. Life Ins. Co. of 
California v. Van Fleet, 107 P. 1087, 
47 Colo. 401; Seerie v. Brewer, 90 P. 
508, 40 Colo. 299, 122 Am.S.R.« 1065; 
Chicago, B. & Q. R. Co. v. Roberts, 
84 P. 68, 35 Colo. 498; Brown v. Tour- 
telotte, 50 P. 195, 24 Colo. 204; Mof- 
fatt v. Tenney, 30 P. 348, 17 Colo. 189. 


Conn.—Wells v. Lavitt, 160 A. 617, 
115 Conn. 117; McCue v. McCue, 123 
A. 914, 100 Conn. 448; Todd v. Brad- 
ley, 122 A. 68, 99 Conn. 307; Water- 
bury v. Waterbury Traction Co., 50 A. 
3, 74 Conn. 152; Olmstead v. Winstead 
Bank, 32 Conn. 278, 85 Am.D. 260. 


Del.— Rash v. Purnel, 2 Del. 448. 


Fla.—Williams v. Dickenson, 9 So. 
847, 28 Fla. 90. 


Ga.—Tanner v. State, 130 S.E. 64, 
161 Ga. 193; Christian v. Macon Ry. & 
Light Co., 47 S.E. 923, 120 Ga. 314; 
Hollingsworth v. State, 4 S.E. 560, 79 
Ga. 605; Cronan v. Roberts & Co., 65 
Ga. 678; Skipper v. State, 59 Ga. 63; 
Burkhalter v. Edwards, 16 Ga. 5938, 
60 Am.D. 744; Reaves v. Columbus 
Electric & Power Co., 122 S.H. 824, 
32 Ga.App. 140; Sessions v. State, 64 
S.E. 1101, 6 Ga.App. 336. 


Idaho.—State v. Fowler, 89 P. 757, 
13 Idaho 317; State v. Corcoran, 61 P. 
1034, 7 Idaho 220. 


11l.—Chicago City R. Co. v. Gregory, 
ia ON Ps; 125227 TU. 591, 6 cAnnCas. 
220; U. S. Brewing Co. v. Ruddy, 67 
N.E. 799, 203 Ill. 306 [aff 104 Ill.App. 
215]; Highley v. American Exch. 
Nat. Bank, 57 N.E. 436, 185 Ill. 565 
{af— 86 Ill.App. 48]; Rockwood v. 
Poundstone, 38 Ill. 199; People v. [lli- 
ana State Bank, 265 Ill.App. 29; De- 
vine v. Johnston & Jennings Co., 189 
Ill.App. 556; Briggs v. Keplinger, 159 
T1l.App. 265; Kauffmann v. H. W. 
Johns- Manville Co., 156 TllApp., 426; 
People v. Paul, 143 Ill.App. 566; Sau- 
ter v. Anderson, 112 [1].App. 580; U~. 
S. Brewing Co. v. Ruddy, 104 Ill.App. 
25 [aff (67 N.B. 799,208 Til.’ 3067; 
McFarland v. Ford, 32 I1l.App. i738; 
"Robin Ve Chicazo City R: Coury lh Dy. 
App. 82; Waller v. Carter, 8 Ill.App. 
511. See Kitz v. Scudder Syrup Co., 
199 Ill.App. 605. 


Ind.—Parker v. State, 149 N.E. 59, 
196 Ind. 534; 
E. 614, 165 Ind. 94; 
broad, 24 N.E. 169, 122 Ind. 585; 
869, 129 N.E. 484, 74 Ind.App. 
App. 375; Schnuer v. State, 47 N.E. 
$43, 18 Ind.App. 226. 


Iowa.—Martin v. Bankers’ Life Co. | 


of Des Moines, 250 N.W. 220; Home- 
steaders’ Life Ass’n v. Salinger, 235 


Walker v. State, 74 N. | 
Crocker v. Agen- | 
Ohio | 
Farmers’ Ins. Co. v. Dobbs, 126 N.E. | 
685; | 
‘Scofield v. Myers, 60 N.E. 1005, 27 Ind. | 


WITNESSES 


N.W. 485, 212 Iowa 251 [foll 235 N.W. 
492]; Baker v. Roberts & Beier, 228 
N.W. 9, 209 Iowa 290; State v. Bur- 
zette, 222 N.W. 394, 208 Iowa 818; 
North American Nat. Ins. Co. v. Hol- 
strum, 217 N.W. 239, 208 Iowa 722 
[mod on other grounds 224 N.W. 492, 
208 Iowa 722, and foll 225 N.W. 8681; 
Endicott Johnson Corporation v. Sha- 
piro, 205 N.W. 511, 200 Iowa 8438; State 
v. Brazzell, 150 N.W. 683, 168 Iowa 
480; First Nat. Bank of Forest City 
Vv. Way, 149 N.W. 503, 167 Iowa 426; 
Stearns v. Chicago, etc. RS Co:, 148 
N.W. 128, 166 Iowa 566; Cochburn v. 
Hawkeye Commercial Men’s Ass’n, 143 
N.W. 1006, 163 Iowa 28; State v. 
Beede, 130 N.W. 714, 151 Iowa 701; 
Rudd v. Dewey, 116 N.W. 1062, 139 
Iowa 528; Benton County Sav. Bank 
v. Strand, 76 N.W. 1001, 106 Iowa 606; 
Smith v. Utesch, 52 N.W. 343, 85 Towa 
881; Gardner v. Connelly, 39 N.W. 
650, 75 Iowa 205; Clapp Bros. & Co. v. 
Peck, 7 N.W. 587, 55 lowa 270; Thorn 
v. Moore, 21 Iowa 285. 


Kan.—Broquet v. Norton Inv. Co., 
185 P. 726, 105 Kan. 682; Wallach v. 
ier 28 Kan. 1388. 


y.—Coleman v. Commonwealth, 43 
sw y3a) 185, 186, 241 Ky. 8 [cit Gye]; 
Couch v. Commonwealth, 261 Sows. a, 
202 Ky. 677; Southern R. Co. v. God- 
dard, 89 S.W. 675, 121 Ky. 567, 28 Ky. 
L. 528, 12 Ann.Cas. 116; Champ v. 
Com., 2 Metc. 17, 74 Am.D. 388; Gray 
v. Gray, 3 Litt. 465; Com. v. Bavarian 
Brewing Co., 80 S.W. 772, 26 Ky.L. 
121; Walkup v. Com., 20 S.W. 221, 14 
Ky. Gade. 


La.—State v. Hill, 136 So. 485, 486, 
173 La. 181 [cit Cyc]; State v. Foster, 
114 So. 696, 164 La. 813; State v. An- 
gel, 75 So. 843, 141 La. 921; State v. 
Boice, 38 So. 584, 114 La. 856; State 
v. Simon, 37 La.Ann. 569; Boedicker 
v. East, 26 La.Ann. 209; Day v. Ar- 
mour Fertilizer Works, 8 La.App. 720, 
722 [quot Cyc]. 


Me.—Hartford Fire Ins. Co. v. Ste- 
vens, 123 A. 38, 123 Me. 368; Hall v. 
Houghton, 37 Me. 411; Brown v. Os- 
good, 25 Me. 505. 


Md.—Sewell v. Gardner, 48 Md. 178; 
Wolfe v. Hauver, 1 Gill 84. 


Mass.—Commonwealth vy. Turner, 
112 N.BH. 864, 224 Mass. 229; Farris v. 
Boston El. R. Co., 210 Mass. 585, 96 
N.E. 1098; Com. v. Devaney, 64 N.B. 
402, 182 Mass. 33; Com. v. Ackert, 133 
Mass. 402; Truro v. Freeman, 123 
Mass. 187; Whitney v. Eastern R. Co., 
9 Allen 364; Brolley v. Lapham, 13 
Gray 294; Com. v. Starkweather, 10 
oe 59; Brown y. Bellows, 4 Pick. 


Mich.—Chicago College of Osteopa- 
thy v. Littlejohn, 208 N.W. 691, 234 
Mich. 528; Jones v. Pere Marquette 
Ri. Co, 183 N: W,. 9935, 168 Mich, 1; 
McDonald v. Smith, 102 N.W. 668, 139 
Mich. 211; Smith v. Smith, Sturgeon 
& Co., 84 N.W. 144, 125 Mich. 234; 
Darling v. Thompson, 65 N.W. 754, 
108 Mich. 215; Pickard. v. Bryant, 52 
N.W. 788, 92 Mich. 430; McGuire v. 
People, 6 N.W. 669, 44 Mich. 286, 38 
Am.R. 265. 


Minn.—State v. Wassing, 169 N.W. 
485, 141 Minn. 106. 


Mo.—Vitale v. Duerbeck, 
(2a) 559; Smith vy. 


62 S.W. 
Ohio Millers’ Mut. 


| Fire Ins. Co., 6 S.W.(2d) 920, 320 Mo. 


146; State ex rel. St. Louis-San Fran- 
CSG Ry.) CO., Ve, OOK, 29.3) us- Wino 
[quashing cert (App.) 275 S.W. 575]; 
Maginnis v. Missouri Pac. Ry. Co., 187 
S.W. 1165, 268 Mo. 667 [rev 176 S.W. 
416, 190 Mo.App. 534]; Rollison y. 
Wabash R. Co., 160 S.W. 994, 252 Mo. 
25; Schumacher v. Kansas City 
Breweries, 152 S.W. 13, 247 Mo. 141: 
State v. Shapiro, 115 S.W. 1022, 216 
Mo. 359; Holland v. Missouri Pac. Ry. 
Ios; 109 S.W. 19, 210 Mo. 338; Dins- 
more v. St. Louis, 91 S.W. 95, 192 Mo. 
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255; State v. Branch, 52 S.W. 390, 151 
Mo. 622; Imhoff v. McArthur, 48 S.W. 
456, 146 Mo. 371; Brown v. Wood, 19 
Mo. 475; Walradt v. St. Joseph Ry., 
Light, Heat & Power Co., (App.) 48 S. 
W.(2d) 93; Smith v. Missouri Pac. 
Ry. Co., (App.) 183 S.W. 701; Strother 
v. Metropolitan St. Ry. Co., (App.) 183 
S.W. 657; Behncke v. Mitchell Clay 
Min. Co., 175 S.W. 271, 189 Mo.App. 
639; Burton v. Chicago & A. Ry. Co., 
162 S.W. 1064, 176 Mo.App. 14; Beck- 
ermann v. EK. H. Kortkamp Jewelry 
Go., 157, SUW.., 855,7 175 -MoApp: 279% 
Brosius v. Weber, 130 S.W. 134, 149 
Mo.App. 181; Brannock v. St. Louis, 
etc., R. Co., (App.) 126 S.W. 552; Lew- 
is v. Wabash R. Co., (App.) 121 S.W. 
1090; Holland v. St. Louis,.ete., R. Co., 
79 S.W. 508, 105 Mo.App. 117; Camp- 
bell v. McCaskill, 88 Mo.App. 44; 
Spurgin Grocer Co. v. Frick, 73 Mo. 
App. 128; Meyer Bros. Drug Co. v. 
McMahan, 50 Mo.App. 18; Price v. 
Lederer, 33 Mo.App. 426; Edwards v. 
Crenshaw, 30 Mo.App. 510. 


Mont.—Ferguson v. Standley, 300 P. 
245, 89 Mont. 489; State v. Bloor, 52 
P. 611, 20 Mont. 574. 


Neb.—Masourides v. State, 125 N.W. 
132, 86 Neb. 105; Blackwell v. Wright, 
A a 116, 27 Neb. 269, 20 Am.S.R. 


N.H.—Woburn Nat. Bank v. Woods, 
89 A. 491, 77 N.H. 172; Swamscot 
Mach. Co. v. Walker, 22 N.H. 457, 55 
ae 172; Seavy v. Dearborn, i9 N. 


N.J.—Burrichter v. Wishnefsky, 135 
A. $90, 103 N.J.Law 340; Schreiber v. 
Public Service Ry. Co., 98 A. 316, 89 
N.J.Law 183; State v. Kubaszewski, 
92 A. 387, 86 N.J.Law 250; Moebius 
v. Williams, 87 A. 78, 84 N.J.Law 540; 
Ingersoll v. English, 49 A. 737, 66 N.J. 
Law 463; Skellinger v. Howell, 8 N.J. 
Law 310; Buchanan y. Buchanan, 68 
A. 780, 73 N.J.Eq. 544 frev on other 
grounds) 71 UA. 745, 752 Nid ds oud, niaa 
L.R.A.N.S. 454, 138 Am.S.R. 568, 20 
Ann.Cas. 91]; Thorp v. Leibrecht, 39 
A. 361, 56 N.J.Eq. 499. 


N.Y.—Quick v. American Can Co., 
98°N.H. 480, 205 N.Y. 330; Wendell v. 
Leo, 87 N.E. 791, 195 N.Y. 76; Koester 
v. Rochester Candy Works, 87 N.B. 
Ut. 198s INGY., (92, 190 Sie ARNIS mi asas 
Volikommer v. Cody, 66 N.E. 277, 177 
N.Y. 124; Becker v. Koch, 10 N.E. 701, 
104 N.Y. 394, 12 N.Y.Civ.Proc. 74, 58 
Am.R. 515 Loverr Branch v. Levy, 46 
N.Y.Super. 428]; Hunter v. Wetsell, 
84 N.Y. 549, 38 Am.R. 544; Pollock v. 
Pollock, 71 N.Y. 187; Coulter v. Amer- 
ican Merchants’ Union Express Co., 
56 N.Y. 585; Bullard v. Pearsall, 53 
N.Y. 230; Marsh v. Ellsworth, 50 N. 
Y. 309 [aff 32 N.Y.Super. 589]; San- 
chez v. Peo., 22 N.Y. 147 [rev 18 How. 
Pr. 72, 4 Park.Cr. 585]; Thompson v. 
Blanchard, 4 N.Y. 303; Remington 
Arms Co. v. Cotton, 180 N.Y.S. 486, 
190 App.Div. 600; Webster v. Rich- 
mond Light & R. Co., 143 N.Y.S. 57, 
158 App.Div. 210; Walker v. Sterry, 
130 N.Y.S. 801, 146 App.Div. 332: In 
re Bailey, 98 N.Y.S. 725, 111 App.Div. 
909; Mead v. Otto Huber Brewery, 
93 N.Y.S. 244, 104 App.Div. 10; Hetzel 
v. Easterly, 89 N.Y.S. 154, 96 App. Div. 
517; Salamanca First Nat. Bank vy. 
Weston, 48 N.Y.S. 408, 24 App.Div. 
230; People v. Skeehan, 49 Barb. 217, 
1 Cow.Cr. 59; Pickard vy. Collins, 23 
Barb. 444; Hunt v. Fish, 4 Barb. 324; 
Gibbs v. ‘Huyler, 41 N.Y.Super. 190; 
Platt v. Thorn, 21 N.Y.Super. 574; 
Keutgen v. Parks, 4 N.Y.Super. 60; 
Parsons v. Suydam, 3 E.D. Smith 276; 
De Novelles v. Delaware Ins. Co. of 
Philadelphia, 138 N.Y.S. 855, 78 Misc. 
649; Kumberger v. Miller, 73 N.Y.S. 
198, 36 Misc. 204; Bannon v. Levy, 46 
NoYes. 2303) ZOSMVISCHY OSs t Cruises nus 
Findlay, 38 N.Y.S. 741, 16 Misc. 576; 
Fitch vy. Kennard, 20 N.Y.S. 845, 2 
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prised by the testimony of the witness,’® as this | is not impeachment,*° although the incidental effect 


Mise. 95 [rev 19 N.Y.S. 468]; Sherry 
v. Fredericks, 13 N.Y.St. 23; Hafner 
v. Yellow Taxi Corporation, 202 N.Y. 
S. 253; Karten v. Tabachnik, 192 N.Y. 
S. 335; Kohlberg v. Berman, 173 N.Y. 
S. 483; Schulman & Steinberg v. Hart- 
ford Accident & Indemnity Co., 173 
N.Y.S. 448; Alcolm Co. v. Brenack, 98 
N.Y.S. 199 [rev on rearg 96 N.Y.S. 
1055]; Bemis vy. Kyle, 5 Abb.Pr.N.S. 
232, Sheld. 134; Bok v. Vincent, 12 


Abb.Pr. 137; McArthur v. Sears, 21 
Wend. 190; Lawrence v. Barker, 5 
Wend. 301. 


N.C.—Clay v. Connor, 151 S.E. 257, 
198 N.C. 200; Lynch v. Carolina Ve- 
meer. Co., 85 S.E. 289, 169 N.C. 169; 
Smith v., Atlantic, ete., Air Line. R. 
Co.;,61 SB. 575,147 N.C. 603; State v. 
Mace, 24 S.E. 798, 118 N.C. 1244; Ken- 
drick v. Dellinger, 23 S.E. 438, 117 N. 
C. 491; Chester v. Wilhelm, 16 S.E. 
229, 111 N.C. 814; McDonald v. Car- 
son, 94 N.C. 497; Gadsby v. Dyer, 91 
N.C. 311; Strudwick v. Brodnax, 83 
NGC 401 >. Hice! v4 Cox, 34 IN. Cre3 155 
Shelton v. Hampton, 28 N.C. 216; Spen- 
cer v. White, 23 N.C. 236. 


N.D.—Dubs v. Northern Pac. Ry. 
Co., 199 N.W. 191, 51 N.D. 113. 


Ohio.—State Automobile Mut. Ins. 
Ass’n of Columbus, Ohio, v. Friedman, 
171 N.E. 419, 34 Ohio App. 551 [aff 171 
N.E. 591, 122 Ohio St. 334]; Httinger 
v. Goodyear, 165 N.E. 862, 30 Ohio 
App. 572 [quot Cyc]; Rad v. Gamble, 
13 Ohio App. 488; Industrial Commis- 
sion of Ohio v. Ware, 10 Ohio App. 
375; Rad v. Gamble, 32 Ohio C.A. 465; 
Katafiasz v. Toledo Cons. Electric Co., 
1 Ohio Cir.Ct.N.S. 129. 


Okl1.—H. L. Canady Co. v. McDougal, 
278 P. 1000, 1385 Okl. 63. 


Pa.—Appeal by Pennsylvania Co. 
for Insurance on Lives and Granting 
Annuities, 127 A. 441, 282 Pa. 69; Lew- 
is v. Baker, 29 A. 708, 162 Pa. 510; 
Stockton v. Demuth, 7 Watts 39, 32 
Am.D. 735; Gilbert v. Ayoob, 71 Pa. 
Super. 336; Com. v. Beaman, 57 Pa. 
Super. 132; Commonwealth v. Mediote, 
38 Pa.Super. 194; Eastern Lumber Co. 
v. Gill, 9 Pa.Co. 630; White v. Lucas, 
4 Phila. 30. 


Porto Rico.—People v. Plata, 36 
Porto Rico 530; Gandia v. Porto Rico 
Fertilizer Co., 33 Porto Rico 147; Ru- 
bio vs Garage Mayaguez, 23 Porto 
Rico 565. 


R.I.—James C. Goff Co. v. Lunn, 143 
A. 673, 49 RI. 455. 


S.C.—Farr v. Thompson, 25 S.C.L. 
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Tex.—Paxton v. Boyce, 1 Tex. 317; 
Sparks v. Johnson, (Civ.App.) 235 S. 
W. 975; Western Union Telegraph Co. 
v. Vickery, (Civ.App.) 158 S.W. 792; 
Gulf, C. & S. F. Ry. Co. v. Williams, 
(Civ.App.) 1386 S.W. 527; Pitman v. 
Holmes, 78 S.W. 961, 34 Tex.Civ.App. 
485; Gulf, ete., R. Co. v. Mitchell, 51 
S.W. 662, 21 Tex.Civ.App. 463; Jack- 
son v. State, 292 S.W. 887, 106 Tex.Cr. 
387; Knoble v. State, 259 S.W. 580, 96 
Tex.Cr. 620; Jeter v. State, 106 S.W. 
371, 52 Tex.Cr. 212; Blake v. State, 43 
S.W. 107, 38 Tex.Cr. 377; Gonzales 
v. State, 16 Tex.App. 152. 


Vt.—De Nottbeck v. Chapman, 108 
A. 338, 93 Vt. 378; Boville v. Dalton 
Paper Mills, 85 A. 623, 86 Vt. 305. 


Va.— Washington & O. D. 
Jackson’s Adm’r, 85 S.E. 496, 
636. 


Wash.—Schuster v. Sutherland, 158 
P. 730, 92 Wash. 135; Allard v. North- 
western Contract Co., 116 P. 457, 64 
Wash. 14; Thomas v. Fos, 98 P. 663, 
51 Wash. 250. 


RY. sve 
117 Va. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


W.Va.—Culp v. Virginian Ry: Co., 
92 S.E. 236, 80 W.Va. 98; Lambert v. 
Armentrout, 64 S.E. 260, 65 W.Va. 375, 
22 L.R.A.N.S. 556; Stout v. Sands, 49 
S.E. 428, 56 W.Va. 663. 


Wis.—State v. Common Council of 
City of West Allis, 188 N.W. 601, 177 
Wis. 587; Halwas,v. American Gran- 
ite Co., 123 N.W. 789, 141 Wis. 127; 
Kohl v. Bradley, Clark & Co., 110 N. 
W. 265, 130 Wis. 301; Kennedy v. Lin- 
coln, 99 N.W. 1038, 122 Wis. 301; 
Garny v. Katz, 61 N.W. 762, 89 Wis. 
230; Smith v. Ehanert, 43 Wis. 181. 


Can.—Rex v. Laurin, 6 Can.Cr.Cas. | 


135; Stanley Piano Co. v. Thomson, 
21 Can.L.T.Oce.Notes 73, 32 Ont. 341. 


Alta.—Maruzeczka vy. Charlesworth, 
9 Alta.L. 310. 


B.C.—Rex v. Hutchinson, 11 B.C. 24. 


Man.—Spenard v. Rutledge, 23 Man. 
47. 


N.S.—Almon vy. Law, 26 N.S. 340. 


Ont.—Robinson v. Reynolds, 23 U.C. 
Q.B. 560. 


Sask.—Hamm y. Bashford, 9 Sask. 
L. 68. ie OR 


“A party is not permitted to assert 
or present evidence showing one state 
of facts to be true, and afterwards to 
assert or prove to the court that his 
prior evidence is untrue, or not to be 
relied on. This rule applies to pre- 
vent bad faith in presenting a cause. 
A. different rule might be interpreted 
as lending countenance to perjury. 
Here all the witnesses who knew any 
of the facts or circumstances, attend- 
ing the homicide, were put upon the 
witness stand to give their version of 
what they saw or knew. There is no 
reason to suppose that the counsel for 
the people attempted to offer any evi- 
dence which he knew to be false. 
Where a witness has given evidence 
against the side for the support of 
which he has been called, and the 
court can perceive good grounds for 
apprehending that the witness has 
testified under a mistake of the facts, 
or intentionally falsely, and there is 
no bad faith on the part of the party 
producing the witness, he is allowed 
to give evidence explaining, or even 
contradicting, his own witness.” Peo- 
ple v. Skeehan, 49 Barb. (N.Y.) 217, 
21 Od Cow Crs obo. 


[a] Tlustrations.—(1) Beneficiaries 
objecting to the final report of a trus- 
tee, called as a witness by them, could 
show that his testimony was mistak- 
en and untrue, although not permitted 
to impeach him. In re Skinner’s Es- 
tate, 247 N.W. 484, 215 Iowa 1021. 
(2) Defendant making a state witness 
his own is not precluded from contra- 
dicting facts testified to, although con- 
tradiction reflects on the witness’ 


credibility. Kosienski v. State, 157 N. 
BE. 301, 24 Ohio App. 225... (3) In ‘an 
action for fraud, where plaintiff 


claimed. that defendant made fraudu- 
lent charges for tools and dies fur- 
nished under a contract, ete. it was 
held that, although plaintiff introduc- 
ed testimony of defendant’s subcon- 
tractors, it might, for the purpose of 
bringing out the facts, introduce tes- 
timony of auditors who examined the 
books of the subcontractors, contra- 
dicting their testimony. Remington 
Arms Co. v. Cotton, 180 N.Y.S. 486, 190 
App.Div. 600. (4) A party to an ac- 
tion is not precluded from giving his 
version of a transaction because one 
of his witnesses who had refreshed 
his recollection from a book entry had 
testified differently. Sims v. Pennsyl- 
vania R. Co., 123 A. 676, 279 Pa. 111. 
(5) A party calling a witness could 


not impeach the witness, but could 
show that evidence given by the wit- 
ness was mistake and not according 
to facts. Homesteaders’ Life Ass’n 
v. Salinger, 235 N.W. 485, 212 Iowa 
251 [foll 235 N.W. 492]. (6) Plaintiff 
who, on the original trial, relied on 
and accepted testimony of his witness 
that the witness and defendant were 
partners, but on the second trial 
sought recovery by showing no part- 
nership existed, could offer evidence 
of absence of partnership, although 
such evidence contradicted the testi- 
mony of the witness. Wells v. Lavitt, 
160 A. 617, 115 Conn. 117. (7) State’s 
witnesses do not impeach one another, 
however much théir testimony pre- 
sents variant theories. Walker vy. 
State, 12 S'W.(2d).'5767"111 Dex.Cr. 
285. (8) Testimony of state’s wit- 
nesses that deceased was assaulted in 
his room was held not inadmissible as 
impeaching another state’s witness, 
who testified that the assault occurred 
in front of deceased’s house. Walker 
v. State, supra. (9) Refusal to permit 
plaintiff to testify in contradiction of 
his coplaintiff as to whether they had 
contracted jointly or severally with 
defendant is error. Brimm y. Alex- 
ander, 172 S.W. 480, 185 Mo.App. 599. 
(10) Although a witness for defendant 
in ejectment testified that the build- 
ing encroached on plaintiff’s property, 
defendant had the right to have the 
jury pass on the question. Burrich- 
ter v. Wishnefsky, 135 A. 890, 103 N. 
J.Law 340. 


[b] Party can contradict his own 
testimony by other witnesses. Harper 
RE a ad (Ont.) [1930] 2 Dom.L.R. 


[c] Hostile witnesses called to es- 
tablish an essential fact of the party’s 
case may be contradicted. Reese v: 
Trasoff, 165 A. 672, 108 Pa.Super. 478. 


{d] Party surprised by -hurtful 
testimony of his own witness, who led 
him to believe testimony would be 
favorable, may contradict such wit- 
ness. Jackson vy. State, 27 S.W.(2d) 
1102, 115 Tex.Cr. 395, 


{e]. Party erroneously permitted to 
examine witness as if under cross- 
examination is not bound to accept his 
version as correct. Acker v. Jardine, 
226 N.W. 483, 58 N.D. 430. 


[f] Indirect impeachment.—(1) 
That evidence admissible to impeach 
defendant’s witness also impeached 
the state’s own witness did not render 
it inadmissible, in the absence of a 
showing of prejudice. Fetters v. 
State, 1 S.W.(2d) 312, 108 Tex.Cr. 282. 
(2) That evidence in a criminal case 
tended to contradict that of other wit- 
nesses introduced by the same party 
was not ground for its exclusion, 
where it was competent for other pur- 
poses. Commonwealth y. Richmond, 
93 N.E. 816, 207 Mass. 240, 20 Ann. 
Cas. 1269. 


{g] In compensation proceedings, 
under the Iowa statute, parties may 
not offer affidavits to impeach their 
own witnesses and as_ substantive 
proof of facts. Baker v. Roberts & 
Beier, 228 N.W. 9, 209 Iowa 290. 


[h] Question of fact.—Whether 
the party calling jthe witness should 
be permitted to contradict and im- 
peach him is a question of fact to be 
determined by the trial court. Dow 
v. Dow, 89 A. 450, 77 N.H. 150. 


79. Brown v. Osgood, 25 Me. 505; 
Sparks v. Johnson, (Tex.Civ.App.) 235 
S.W. 975; Western Union Telegraph 
es aoe one na, (Tex.Civ.App.) 158 S. 


80. State v. Sanborn, 113 A. 54, 120 


ae +. 


aa, = 
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of the introduction of such evidence is materially 
to diseredit the witness; but a party cannot con- 
tradict his own witness where the only effeet of the 
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Depositions. 


witness.&* 


contradiction is to impeach the witness and not 


to give any material evidence on any issue in the 
Where a witness of a party testifies to cer- 
tain conversations, the party calling him cannot 
testify to what he understood the conversations to 
be, contrary to what actually took place.** 


ease. °? 


Me. 170; 
Jackson’s Adm’r, 
636. 


[a] Rule that party calling wit- 
ness may not by general evidence im- 
peach his competency or credibility, 
if his testimony be disappointing, is 
not intended to shut out the truth and 
pervert justice, and does not prevent 
the showirtg by other witnesses or by 
direct or redirect examination. that 
_the facts are not as such witness tes- 
tified. State v. Sanborn, 113 A. 54, 120 
Me. 170. 


81. U.S.—U. S. v. Hall, 44 F. 864, 
10 L.R.A. 324. 


Colo.—Brown v. Tourtelotte, 50 P. 
195, 24 Colo. 204; Moffatt v. Tenney, 
30 P. 348, 17 Colo. 189. 


Ill.— McFarland v. Ford, 32 Ill.App. 
173. 


Iowa.—Martin vy. Bankers’ Life Co. 
of Des Moines, 250 N.W. 220. 


Kan.—William Deering & Co. v. 
Cunningham, 65 P. 263, 63 Kan. 174, 54 
L.R.A. 410; Wallach v. ri Dee 28 Kan. 
138. 


Ky.—Coleman v. Commonwealth, 43 
S.W.(2d) 185, 241 Ky. 8. 


La.—Day v. Armour Fertilizer 
Works, 8 La.App. 720, 722 [quot Cyc]. 


Mo.—Brown v. Wood, 19 Mo. 475; 
Joyce v. St. Louis Transit Co., 86 S.W. 
469, 111 Mo.App. 565. 


N.Y.—Bullard v. Pearsall, 53 N.Y. 
230; Gray v. Brooklyn Heights R. Co., 
76 N.Y.S. 20, 72 App.Div. 424, 11 N.Y. 
Ann.Cas. 37 [rev on other grounds 67 
N.E. 899, 175 N.Y. 448]; Hafner v. 
Yellow Taxi Corporation, 202 N.Y.S. 
253: Bemis v. Kyle, 5 Abb.Pr.N.S. 232, 
Sheld. 134. 


Ohio.—Ettinger v. Goodyear, 165 N. 
E. 862, 30 Ohio App. 572 [quot Cyc]; 
Industrial Commission of Ohio v. 
Ware, 10 Ohio App. 375. 


Okl1.—H. L. Canady Co. v. McDougal, 
273 P. 1000, 185 Okl. 638. 


S.D.—Maupin v. Mobridge 
Bank, 161 N.W. 332, 38 S.D. 3381 


Tex.-—Anderson-Berney Realty Co. 
v. Soria, (Civ.App.) 41 S.W.(2d) 279; 
Gulf, ete., R. Co. v. Mitchell, 51 S.W. 


Washington & O. D. Ry. v. 
85 S.E. 496, 117 Va. 


State 


662, 21 Tex.Civ.App. 463. 
g2. Ala.—Peterson v. State, 150 So. 
156. 


. Ark.—Babers v. State, 261 S.W. 919, 
164 Ark. 381. 


Conn.—Todd v. Bradley, 122 A. 68, | 


99 Conn. 307. 


Ga.—City of Brunswick v. Glog- 
auer, 124 S.E. 787, 158 Ga. 792. 


Iowa.—Endicott Johnson Corp 
Shapiro, 205 N.W. 511, 200 iowa 343. 


Ky.—Coleman v. Commonwealth, 43 
S.W.(2d) 185, 241 Ky. 8. See Forestal 
v. National Surety Co., 182 S.W. 614, 
168 Ky. 552 (holding evidence insuf- 
ficient to show contradiction by one 
party of his own witness, so that its 
admission was erroneous). 


Neb.—Zimman ‘v. Miller Hotel Co., 
146 N.W. 1030, 95 Neb. 809. 


N.H.—State v. Hersom, 152 A. 276, 
84 N.H. 433. 


N.Y.—Hankinson v. Vantine, 46 N. 
BE. 292, 152 N.Y. 20; Becker v. Koch, 
10 N.E. 701, 104 N.Y. 394, 12 N.Y.Civ. 
Proc. 74, 58 Am.R. 515. 


Okl.—State v. Wilks, 187 P, 813, 17 
Okl.Cr, 247. 


Tex.—Trexas & P. Ry. Co. v. Crump, 
(Civ.App.) 110 S.W. 1013 [rev on oth- 
er grounds 115 S.W. 26, 100 Tex. 250]. 


[a] Illustrations.—(1) An affida- 
vit of the mother of the prosecuting 
witness that her daughter had told 
her defendant had never had inter- 
course with her was properly exclud- 
ed after her testimony to the contra- 
ry. State v. Elersom,, 152) A.’ 276,34 
N.H. 433. (2) The rejection of de- 
fendant’s offer of depositions of his 
own witness who was present and tes- 
tified to contradict his testimony on 
cross-examination, where part of the 
deposition did not concern matters 
referred to in cross-examination, and 
defendant does not point out anything 
specifically material in the deposi- 
tion which was excluded, was proper. 
Bonslett v. New York Life Ins. Co., 
(Mo.) 190 S.W. 870. 


83. Abolin v. Farmers’ American 
Mut. Fire Ins. Co. of Bucks County, 
100 Pa.Super. 433. 


84. In re Moxon’s Estate, 207 N. 
W. 924, 234 Mich. 170; Oakland Cem- 
etery Lot Owners’ Ass’n v. Castle- 
berry, (Tex.Civ.App.) 25 S.W.(2d). 
639; Von Tobel v. Stetson, ete., Mill 
Co., 73 P. 788, 32 Wash. 6838. 


[a] Where portion of deposition 
taken by plaintiff is introduced, and 
defendant introduces other portions, 
and then places the witness on the 
stands and elicits new testimony, 
plaintiff is not bound thereby. Hous- 
ton Compress Co. v. Houston Steel & 
Foundry Co., (Tex.Civ.App.) 22 S.W. 
(2d) 737. 


85. ‘U.S.—American Smelting & 
Refining Co. v. Hyman, 16 F.(2d) 39; 
Mississippi Glass Co. v. Franzen, 143 
Ey o0l 400, CA 135,. 6 Ann. Casent0.7 
[rev 138 F. 924]; Dravo v. Fabel, 25 
DELL patt TORSO. 170; bad) Uo deus oo 
L.Ed. 421]; Rison y. Cribbs, 20 F.Cas. 
No. 11,860, 1 Dill. 181. 


Ala.—Warren, Burch & Co. v. Ga- 
briel & Co., 51 Ala. 235. 


Cal.— Hopkins v. White, 128 P. 780, 
20 Cal.App. 234. 


Ga.—McLendon vy. Baldwin, 144 S.E. 
271, 166 Ga. 794; Moultrie Repair Co. 
v. Hill, 48 S.E. 143, 120 Ga. 730. 


Ill.—Chance v. Kinsella, 142 N.E. 
194, 310 Ill. 515; Rindskoph v. Kuder, 
34 N.E. 484, 145 Ill. 607; Continental 
Portland Cement Co. v. Koch, 211 Il. 
App. 93. 


Ind.—Crocker v. Agenbroad, 24 N.E. 
169, 122 Ind. 5865. 


Iowa.—Johnson y. Warrington, 240 
N.W. 668, 213 Iowa 1216; Larson v. 
Ames Church of Christ, 239 N.W. 921, 
213 Iowa 930; Farmers’ Loan & Trust 
Co. v. Scheetz, 195 N.W. 348, 196 Iowa 
692; Harvey v. Phillips, 186 N.W. 
910, 193 Iowa 231; Kelley v. Kelley, 

177 N.W. 45, 189 Iowa 311; Gardner 
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A party taking the deposition of 
a witness may contradict the testimony of such 


- [§ 13842] (2) Party or His Employee Called as 
Witness by Adversary. A party who ealls his ad- 
versary as a witness may contradict him by show- 
ing that the facts are otherwise than as testified to 
by him,®® and may himself testify as to such facts 


v. Connelly, 39 N.E. 650, 75 Iowa 205; 
Thorn vy. Moore, 21 Iowa 285. 


Md.—Brager v. Friedenwald, 97 A. 
515, 128 Md. 8; Mason v. Poulson, 43 
Md. 161. 


Mich.—Webber v. Jackson, 44 N. 
W. 591, 79 Mich. 175, 19 Am.S.R. 165, 


Minn.—Uhlman y. Farm Stock & 
Home Co., 148 N.W. 102, 126 Minn. 
239, Ann.Cas.1915D 888; Schmidt v. 
Durnham, 52 N.W. 277, 50 Minn. 96. 


Mo.—Smith v. Ohio Millers’ Mut. 
Fire Ins: .Co,, 6 S.W.(2d) 920, 320 
Mo. 146; Black vy. Epstein, 120 S.W. 
754, 221 "Mo. 286; Imhoff v. ‘McArthur, 
48 S.W. 456, 146 Mo. 371; Patten. v. 
Springfield Fire & Marine Ins. Co., 
(App.) 11 S.W.(2d) 1101; Spencer v. 
Anderson, (App.) 229 S.-W. 226; Bro- 
sius yv. Weber, 130 S.W. 134, 149 Mo. 
App. 181. 


Neb.—Krull 
961, 110 Neb. 70. 


Ses tres gt ala v. Anderson, 76 A. 
191, 75 N.H. 60 


N.J.—Bussy v. Hatch, 111 A. 546, 
95 N.J.Law 56. 


N.Y.—De Meli v. De Meli, 24 N.E. 
996, 120 (N5Ys 485, 17%. Am/SeR.. 6523 
Arms v. Arms, 21 N.E. 147, 113 N.Y. 
646, 2 Silv.A. 226; Cross y. Cross, 15 
N.E. 333, 108 N.Y. 628, 1 Silv:A. 572, 
27 N.Y.Wkly.Dig. 511; Hynes v. Mc- 
Dermott, 82 N.Y. 41, 87 Am.R. 5388; 
10 N.Y.Wkly.Dig. 508, 22 Alb.L.J. 367 
[aff 9 Daly 4, 7 Abb.N.Cas. 98]; Cleary 
v. Dykeman, 146 N.Y.S. 611, 162 App. 
Div. 897; Wiener v. Mayer, 147 N.Y.S. 
289, 162 App.Div. 142; Littman v. 
Harris, 142 N.Y.S. 341, 157 App.Div. 
909 [appeal dism 103 N.E. 1126, 209 
N.Y. 589]; Ruhl vy. Heintze, 89 N.Y 
S. 1031. 97 App.Div. 442; Polykranas 
v. Krausz, 77 N.Y.S. 46, 73 App.Div. 
583; Mack v. Austin, 55 N.Y.S. 446, 
26 Misc. 198; Mayer v. Cohen, 197 N. 
Y.S. 540; Chinsky v. Perlman, 194 N. 
Greenbaum v. Greenfield, 
832, 1 nee oa 44; 
Armstrong y. Clark, 2 Code Rep. 143. 


N.C.—Helms v. Green, 11 S.E. 470, 
105 N.C. 251,.18 Am.S.R. 893. 


Ohio.—Taplin-Rice-Clerkin Co. v. 
ee Ba 166 N.E. 695, 31 Ohio App. 
3 


Okl.—National Bank of Anadarko 
v. Oldham, 109 P. 75, 26 Okl. 139. 


Pa.—Burke v. Kennedy, 133 A. 508, 
286 Pa. 344: Reese v. Trasoff, 165 A. 
672, 676, 108 Pa.Super. 478 [cit Cyc]; 
Schade v. Detar, 157 A. 21, 102 Pa. 
Super. 418. 


Porto Rico.—Hawayeck y. El-Kou- 
ry, 29 Porto Rico 275. 


R.I.—Municipal Ct. of City of Prov- 
idence v. Kirby, 67 A. 8, 28 R.I. 287. 


S.C.—Benbow v. Harvin, 75 S.E. 
414, 92 S.C. 180. 


Tex.—Hedges v. Slaughter, 
W. 592, 61 Tex.Civ.App. 324; 
Carroll Land, etc., Co., 
39 S.W. 1006. 


areas! .—Jennett y. Patten, 62 A. 33, 78 


Wash.—Vena y. 
124 Wash. 144, 


v. Arman; 192° NoW. 


130 S. 
Cook v. 
(Civ. App.) 


Hunt, 213 P. 476, 
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where the adverse party testifies to facts not called 
for as answers to the questions put to him,*® but 
he cannot introduce evidence which tends merely 
to contradict his adversary without directly sup- 
and where the adverse 
party is sole witness to a particular fact, his tes- 
timony concludes the party calling him.*§ 
mony of the adverse party is conelusive unless con- 


porting his own ecase;°* 


tradicted by other evidence.®® 


Employee or servant of an adverse party may be 
contradicted in the same manner as the adverse 


party.°° 
[§ 1343] ¢. Absent Witness. 


Ont.—Mair v. Culy, 10 U.C.Q.B. 321. 


{a] Rule applied.—(1) In an ac- 
tion against the indorser of a note, 
in which defendant, who was called 
for plaintiff, denied having indorsed 
the note, the fact that plaintiff failed 
‘to prove by defendant, either that 
defendant had indorsed the note or 
that he had authorized his son, who 
had delivered the note to plaintiff, to 
indorse it in his name, did not de- 
prive plaintiff of the right to prove 
by another witness that the indorse- 
ment on the note was defendant’s sig- 
nature. Chinsky v. Perlman, 194 N. 
Y.S. 530. (2) In an executor’s action 
to recover money claimed to have 
been loaned to defendant by the tes- 
tator, but which defendant alleged 
was a gift, if plaintiff called defend- 
ant as a witness and elicited testi- 
mony from him that deceased gave 
him the money, he was not absolutely 
bound by such answer, nor estopped 
from setting up either that it was 
untrue, or that.the witness was not 
eredible, since plaintiff might contra- 
dict, but not impeach, the witness. 
Krull v. Arman, 192 N.W. 961, 110 
Neb. 70. (3) In an action for deceit 
in obtaining plaintiff's settlement of 
her interest in her father’s estate, 
testimony of a party called by plain- 
tiff that he knew that a will which 
plaintiff supposed to be valid and in- 
contestable had been obtained by un- 
due influence is not binding on plain- 
tiff, who might show what the real 
facts were. Brager vy. Friedenwald, 
97 A. 515, 128 Md. 8. 


{b] Greditors calling bankrupt as 
witness to testify in bankruptcy pro- 
ceedings may contradict him. In re 
Glick, 53 F.(2d) 951; In re Hurley, 
204 EH. 126; Wojtas v. Rachel, 267 
Ill.App. 148. 


86. Dragoo v. Dragoo, 10 Ind. 95; 
Thompson vy. Shaefer, 9 Ind. 500; Hes- 
ter v. Wallace, 6 Bush (Ky.) 182; 
Christy’s Adm’r vy. Horne, 24 Mo. 242; 
Harpell v. Irwin, 3 E.D.Smith (N.Y.) 


565, 1 Abb.Pr. 144. 


7. Wilson v. Prettyman, 192 N.W. 
413, 195 Iowa 598; Hunt v. Coe, 15 


Iowa 197; Claflin v. Dodson, 19 S.W. 
TAe id Mos 195% 
[a] Thus, in an action, for breach 


of promise and seduction, where 
plaintiff sought to show that a re- 
lease given by her had heen pro- 
cured by fraud on defendant’s part 
in representing that he sought to be 
released from ‘his promise because 
his children objected to the mar- 
riage, when in fact he merely wanted 
to marry another woman, plaintiff in 
calling defendant as her witness 
vouched for his credibility, and, while 
she could call another witness to con- 
tradict him, she could not show that 
he had testified falsely in regard to 
his intentions in securing the release. 
Wilson v. Prettyman, 192 N.W. 413, 


Although, the con- 


WITNESSES 


Testi- 


[§ 1344] d. Answers on Cross-Examination.°* 
party is free to contradict the answers which he 
has elicited from his adversary or his adversary’s 


[§§ 1342-1344 


trary has been held,®1 a party who, for the pur- 
pose of avoiding a continuance, admits that an ab- 
sent witness would testify to certain facts is not 
thereby precluded from disproving such facts by 
contradictory testimony,” as an admission that the 
witness, if present, would give certain testimony, is 
not equivalent to an admission that such proposed 
testimony is true or indisputable. 


A 


witness on cross-examination as to matters germane 


195 Iowa 598. 
838. Thorn v. Moore, 21 Iowa 285. 


[a] Testimony to defeat statute 
of limitations.—Where plaintiffs call 
defendant as a witness to prove 
that an indebtedness on an account 
still justly subsists, in order to de- 
feat the bar of the statute of limita- 
tions and defendant denies such in- 
debtedness, then plaintiffs are con- 
cluded. thereon by such denial, since 
defendant is the only witness by 
whom such fact may be _ proved. 
Thorn vy. Moore, 21 Iowa 285. 


89. Aphoresmenos vy. McIntosh, 
155 N.W. 715, 189 Mich. 680; Goehring 
v. MeDiarmid, 137 A. 187;-289 Pa. 193. 


90. Atchison, T. & Sisk Ry. Co. v. 
Gumaer, 125 P. 589, 22 Colo.App. 495; 
Cook v. Michigan Cent. Ry., 155 N.W. 
541, 189 Mich. 456; Perryman vy. Mis- 
souri Pac. R. Co., 31 S.W.(2d) 4, 326 
Mo. 176; Switzer v. City of Seattle, 
294 RP. 225, 159 Wash. 540 [mod on 
other grounds 298 P. 347]. 


OTe Wallisiiv.n (coples a2 5 Ml eoo): 
Burchfield v. State, 82 Ind. 580; Hub- 
bard v. State, 1 So. 480, 64 Miss. 315; 
State v. Twiggs, 60 N.C. 142. 


[a] Admission as to testimony of 
witness for defendant accused of 
crime.—Where the prosecution, for 
the purpose of avoiding a continu- 
ance, admits that an absent witness 
would testify as stated in defendant’s 
affidavit for a continuance and thus 
forces defendant to trial, the prosecu- 
tion cannot contradict the statements 
in the affidavit, for to permit this 
would deprive defendant of the right 
to have his witnesses seen and heard 
by esos Van Meter v. People, 60 


[b] Proof of statements of affiant. 
—Where the court improperly per- 
mitted defendant in a criminal case 
to be examined by the prosecuting 
attorney as to the truth of his affi- 
davit for a continuance, and, his an- 
swers proving contradictory, the pros- 
ecuting attorney agreed to admit the 
facts stated in the affidavit, as the 
evidence of the absent witness, and 
immediately, on the reading of the 
affidavit, had the counsel of accused 
sworn and proved by him the contra- 
dictory statements, this was held er- 
ror requiring a new trial. Hubbard 
v. State, 1 So. 480, 64 Miss. 315. 


92. U.S.—U.S. v. Taylor, 35 F. 484. 
fer e as v. Com., 3) A. K/Marsh. 
8). 
be neta he v. Colbert, 29 La.Ann. 


Neb.—Burris 
1131, 48 Neb. 179. 


N.C.—Rhea v. Deaver, 85 N.C. 337. 


93. Burris v. Court, 66 N.W. 1131, 
48 Neb. 179. 


ve (Court, 


to the issue,®® even though not brought out on the 


SS 


94. Answers as to collateral, ir- 
relevant, or immaterial matters see 
infra § 1345. . 


95. U.S.—Southern Bell Tel., etc., 
Co. v. Watts, 66 F. 460, 13 C.C.A. 579. 


Cal.—People v. Lamar, 83 P. 993, 
148 Cal. 564. 


Lyris esos v. Jennings, 184 Ill.App. 


Iowa.—State v. Watson, 72 N.W. 
283, 102 Iowa 651; State v. McKin- 
istry, 69 N.W. 267, 100 Iowa 82. 


Kan.—State v. Russell, 230 P. 1053, 
117 Kan. 228. 


Ky.—Colley v. Commonwealth, 24 
S.W.(2d) 280, 232 Ky. 590. 


La.—State v. Dellahoussaye, 
So. 742, 168 La. 198. 


Md.—Long v. B. &. Sweeten & Son, 
90 AL 782, 123 Md. 83 imurnbullisws 
Maddox, 13 A. 334, 68 Md. 579. 


Mass.—Wilson y. Daniels, 153 N.E. 
561, 257 Mass. 234; Cobb, Bates & 
Yerxa Co. v. Hills, 94 N.E. 265, 208 
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Mass. 270; Cloutier v. Grafton, etce., 
R. Co, 39 N.&. 110, 162 Mass. 471; 
Whitney v. Boston, 98 Mass. 312; 


Howe v. Thayer, 17 Pick. 91. 


Mo.—State v. Ivy, 192 S.W. 733; 
Hutchinson v. Richmond Safety Gate 
Co., 152 S-W. 52, 247 Mo. 71; Stoe- 
bier v. St. Louis Transit Co., 102 S. 
W. 651, 203 Mo. 702; Lyman v. Dale, 
136 S.W. 760, 156 Mo.App. 427. 


Neb.—Boche ve State, 122) N.W. 72, 
84 Neb. 845. 


N.J.—State v. Crivelli, 
89 N.J.Law 259, 


N.M.—State vy. Dendy, 285 P. 486, 
384 N.M. 533. 


N.Y.—People v. Webster, 34 N.E. 
730, 1389 N.Y. 738; Badger v. Badger, 
88 N.Y. 546, 42 Am.D. 263 [rev 25 Hun 
230]; Blossom v. Barrett, 37 N.Y. 
434, 97 Am.D. 747, 5 Transcr.A. 36; 
Darragh v. Ross, 7 N.Y.S. 864, 5 Silv. 


98 A. 250, 


Sup. 323 [aff 29 N.E. 1033, 130 N.Y. 
641]; Hogan v. Cregan, 29 N.Y.Swper. 
138; Mills v. Carnly, 14 N.Y:.Super. 


159 [aff 25 How.Pr. 592]; New York 
v. Roller, 32 N.Y.S. 139, 11 Mise. 324; 


| Van Tassell v. New York, etc., Ri. Co., 
+20 N.Y.S. 708, 1 Mise. 299 [aff 37 N.H. 
| 566, 142 N.Y. 634, and dist Gandolfo 


i Ve 


) 
q 


i Wits. CO,, 
miate, y. Perkins, 23 S.H. 
| 698. 


66 N.W. | 


825, 


Appleton, 40 N.Y. 533]; Chese- 
brough v. Conover, 21 N.Y.S. 566, 568 
faff 35 N.E. 6338, 140 N.Y. 382]. 


N.C.—Butler wy Holt-Williamson 
116 S.H* 726, 185 N.C. 250; 
274, 117 NC 


Okl.—Keltner vy. State, (Cr.) 3 


(2d) 451 
Or.—State v. Branson, 161 P. 689}, 
82 Or. 377. 


Pa.—Commonwealth vy. Duca, 165: A. 
312 Pa. 101; Commonwealth wv 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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direct examination,®® except where he makes the 


witness his own by his questioning®’ or inquires in- 
98 


to collateral or immaterial matters. 


tion on cross-examination is properly objected to, 
and the objection erroneously overruled, the party 
conducting the cross-examination is bound by the 
answer of the witness and has no right to contra- 
A voluntary state- 
ment by a witness during eross-examination does not 
make him a witness of the party cross-examining 


dict him by other evidence.®® 


Varano, 102 A. 131, 258 Pa. 442; Feh- 
ley v. Barr, 66 Pa. 196; Com. v. Not- 
tage, 13 Pa.Dist.&Co. 448. 


Tex.—Pennybacker v. Hazlewood, 
GH US Wie aldo; 120, LexCiv.Appe 1835 
Northington v. State, 289 S.W. 402, 
105 Tex.Cr. 552; Thompson v. State, 
276 S.W. 699, 101 Tex.Cr. 587; How- 
ard v. State, 163 S.W. 429, 72 Tex.Cr. 
624; Fuller v. State, 95 S.W. 541, 50 
Tex.Cr. 14: Druse v. State, (Cr.) 38 
S.W. 803; Turney v. State, 9 Tex.App. 
192; Butler v. State, 7 Tex.App. 635. 


Vt.—Lynds v. Plymouth, 50 A. 1083, 
touVt. ale: 


W.Va.—State v. Kittle, 101 S.E. 70, 
85 W.Va. 116; McGuire v. Norfolk & 
W. Ry. Co., 74 S.E. 859, 70 W.Va. 538. 


[a] Rule applied.—(1) As, on trial 
for giving gratuity to an employee to 
obtain his employer’s secret formu- 
lz, cross-examination of defendant as 
to an attempt to corrupt another em- 
ployee was admissible not merely to 
impeach defendant, his denial of such 
attempt did render evidence thereof 
inadmissible. State v. lLandecker, 
126 A. 408, 100 N.J.Law 195 [aff 137 
A. 919]. (2) In a murder trial, ad- 
mission of testimony as to hearing 
defendant’s witness ask defendant be- 
fore the killing whether he was going 
to let deceased get away, which such 
witness, on cross-examination, had 
denied saying, is not error as per- 
mitting the state to impeach its own 
witness. Thompson v. State, 276 S. 
Wie. 7099; tO rex. Croco Si... (3) eine 
prosecution for rape, where defend- 
ant admits the intercourse and al- 
leges consent and it appears that the 
prosecutrix had been a prostitute, and 
she is asked on_cross-exaniination 
whether she had had illicit connec- 
tion with others, which is denied by 
her, evidence of the facts denied are 
admissible. State v. Kittle, 101 S.E. 
70, 85 W.Va. 116. (4) Where a wit- 
ness testified that he borrowed a 
quart of whisky from accused and did 
not buy it, the county attorney, by 
eross-examining the witness as to his 
payment of a dollar to accused when 
he got the whisky, did not make the 
witness his own, so as to prevent him 
from disproving the witness’ state- 
ment that the dollar that he paid ac- 
cused was not for the whisky, but to 
pay a debt for the witness’ brother. 
oe y. State, 163 S.W. 429, 72 Tex. 

r. 624. 


96. Ala.—Blair v. State, 99 So. 314, 
211 Ala. 53. 


D.C.—U. S. v. Neverson, 
152. 


Me.—Lewis v. Hodgdon, 17 Me. 267; 
Ware v. Ware, 8 Me. 42. 


Mass.—Sheren vy. Lowell, 104 Mass. 
24. 


12 DG, 


Mo.—St. Louis. Gaslight Co. v. 
American F. Ins. Co., 338 Mo.App. 348, 


N.Y.—Frank v. Manny, 2 Daly 92; 
Mautner v. Pike, 66 N.Y.S. 387, 32 
Misc. 500 [aff 65 N.Y.S. 5638, 32 Misc. 
745]; Newberry v. Furnival, 46 How. 
Pr. 139 [aff 56 N.Y. 638]. 


WITNESSES 


diction of it. 
Where a ques- 
amination.? 


the purpose of 


Tex.—Glasgow v. Hembree, (Cr.) 
44 S.W. 679. 


Va.—Norfolk Southern R. Co. v. 
Banks, 126 S.E. 662, 141 Va. 715. 


W.Va.—State v. Weissengoff, 109 
SHE 70%, 89 Wie Vareecilo ne WVelCh™ ve 
Franklin Ins. Co., 23 W.Va. 288. 


97. Ill.—People v. Sicks, 182 N.E. 
573, 299 Ill. 282. 


TIowa.—Sheldon yv. Bigelow, 92 N.W. 
701, 118 Iowa 586; Deere v. Bagley, 
45. N.W. 557, 80 Iowa. 197. 


Ky.—Word v. Commonwealth, 
S.W. 556, 151 Ky. 527. 


Mo.—Anderson y. Union Terminal 
R. Co., 61 S.W. 874, 161 Mo. 411. 


N.J.—Osbun v. De Young, 122 A. 
809, 99 N.J.Law 204; Martin v. De 
Young, 122 A. 813, 99 N.J.Law 284; 
State v. Murphy, 94 A. 640, 87 N.J. 
Law 515. 

N.Y.—Austin v. Bartlett, 70 N.E. 
855, 178 N.Y. 310; People v. Holfeld- 
er, 5 N.Y.St. 488, 5 N.Y.Cr. 179; Maut- 
ner v. Brody, 120 N.Y.S. 734. 


98. See infra § 1345. 


99. Sherman vy. Delaware, ete., R. 
Cor 13 UN. bn 616, LOG UN. Yin O42. 


1. Colwell v. Colwell, 43 N.Y.S. 
439, 14 App.Div. 80. 

2. Vanausdol v. Bank of Odessa, 5 
S.W.(2d) 109, 222 Mo.App. 91; Muel- 
ler v. Tenth, etc., St. Ferry Co.; 61 N. 
Y.S. 986, 46 App.Div. 560; Sax Motor 
Co. v. Belfield Farmers’ Union Pleva- 
tor: Co., 245 N.W. 488, 62 N.D. 727; 
Walker v. State, 12 S.W.(2d) 576, 111 
Tex.Cr. 285; Cabana vy. State, 10 S.W. 
Gd) oo Tn Lit MexiCre 48: 


Ss. U.S.—Beyer v. U. S., 282 F. 225; 
Mathieson Alkali Works v. Mathieson, 
150 EH. 241, 80 C.C.A. 129 [eert den 
hr 787, 204 U.S. 674, 51 L.Ed. 


Ala.—Loveless v. Hardy, 79 So. 37, 
201 Ala. 605; Metropolitan L. Ins. Co. 
v. McCray, 47 So. 65, 156 Ala. 589; 
Pelham v. Chattahoochie Grocery Co., 
47 So. 172, 156 Ala. 500; Louisville 
Jeans Clothing Co. v. Lischkoff, 19 So. 
436, 109 Ala. 136; Phoenix Ins. Co. v. 
Copeland, 6 So. 143, 86 Ala. 551, 4 L.R. 
A. 848; Lang’v. State, 4 So. 193, 84 
Ala. 1,5 Am.S.R. 324; Haley v. State, 
63 Ala. 83; Ortez v. Jewett & Co., 23 
Ala. 662; Hadjo v. Gooden, 13 Ala. 
718; Montgomery v. State, 108 So. 
348, 21 Ala.App. 327 [cert den 108 So. 
349, 214 Ala. 476]. 


Ariz.—Brown v. State, 268 P. 618, 34 
Ariz. 150; Territory v. Clanton, 20 
Be 94 SrALrize i 

Ark.—Arnold v. State, 20 S.W.(2d) 
189, 179 Ark. 1066; Compton v. State, 
LAS SW, OO) ehODe ATK. (2 koes Hot 
Springs St. R. Co. v. Bodeman, 88 S. 
W. 960, 76 Ark. 302; Plunkett v. State, 
82 S.W. 845,72 Ark. 409; Jones v. 
Malvern Lumber Co., 23 S.W. 679, 58 
Ark. 125. 

Cal.—People v. Harlan, 65 P. 9, 133 
Cal. 16; People v. Rene, 62 P. 404, 130 
Cal. 159 [foll People vy. Johnson, 39 Py 
622, 106 Cal. 289]. 
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him as to that statement so as to prevent contra- 
One may, in a proper case, contra- 
dict testimony of his witness educed by cross-ex- 


[§ 1345] 2. Collateral, Irrelevant, or Immaterial 
Matters*—a. In General. 
eral rule that a witness cannot be contradicted for 


It.is laid down as a gen- 


impeachment as to collateral, ir- 


relevant, or immaterial matters,? and accordingly it 


Colo.—Bulger v. People, 151 P. 937, 
60 Colo. 165; Boles v. People, 86 P. 
1030, 37 Colo. 41; Mullen v. McKim, 
45 P. 416, 22 Colo. 468. 


Conn.—-Merwin vy. Backer, 68 A. 373, 
80 Conn. 338; Barlow Bros. Co. v. Par- 
sons, 49 A. 205, 73 Conn. 696. 


Ga.—Powers v. State, 44 Ga. 209. 


Ill.— People v. Johnson, 165 N.E. 
235, 333 Ill. 469; People v. Storer, 161 
N.E. 76, 329 Ill. 536; People v. Israel, 
109 N.E. 969, 269 Ill. 284; East Dubu- 
que v. Burhyte, 50 N.E. 1077, 173 Til. 
553 [aff 74 Ill.App. 99]; Hanchett v. 
Kimbark, 2 N.E. 512 [rev on other 
grounds 7 N.E. 491, 118 IlL 121]; Craig 
v. Rohrer, 63 Ill. 325; Armstrong v. 
Van de Neste, 132 Ill].App. 601. 


Ind.—Reynolds v. State, 46 N.E. 31, 
147 Ind. 3; Fogleman v. State, 32 Ind. 
145; Ableman vy. Haehnel, 103 N.E. 
869, 57 Ind.App. 15; Bottorff v. Bot- 
torff, 91 N.E. 617, 45 Ind.App. 692; 
Cabell v. McKinney, 68 N.E. 601, 31 
Ind.App. 548. 


Iowa.—Glass v. Hutchinson Ice 
Cream Co., 243 N.W. 352, 214 Iowa 
825; Pearl v. Omaha, etc., R. Co., 88 
N.W. 1078, 115 Iowa 535; Hoover v. 
Cary, 53 N.W. 415, 86 Iowa 494; Hiken- 
berry v. Edwards, 24 N.W. 570, 67 
Iowa 14; Clark v. Reiniger, 24 N.W. 
16, 66 Iowa 507. 


Kan.—State v. McLemore, 164 P. 
161, 99 Kan. 777 [rev on other grounds 
1665P., 497, 101. Kan. 259): State pv. 
Ray, 37 P. 996, 54 Kan. 160; State v. 
Blakesley, 23 P. 570, 43 Kan. 250. 


Ky.—Eaton v. Commonwealth, 19 S. 
W.(2d) 218, 2830 Ky. 250; Hayden v. 
Com., 131 S.W. 521, 140 Ky. 634; Jus- 
ace v. Com., 46 S.W. 499, 20 Ky.L. 


La.—State v. Dundas, 121 So. 586, 
168 La. 95; State v. Jefferson, 116 So. 
391, 165 La. 941; State v. Cox, 68 So. 
107, 186 La. 1008; State v. Collins, 21 
So. 86, 48 La,Ann. 1454. 


Md.—Dronenburg v. Harris, 71 A. 
awe Md. 597; Wolfe v. Hauver, 1 
1 . 


Mass.—Casavan v. Sage, 87 N.E. 
893, 201 Mass. 547; Graham v. Mid- 
dleby, 70 N.BH. 416, 183 Mass. 349; 


Shurtleff v. Parker, 130 Mass. 293, 39 
Am.R. 454; Ray v. Smith, 9 Gray 141; 
Com. v. Buzzell, 16 Pick. 153. 


Mich.—Bialy v. Krause, 105 N.W. 
149, 142 Mich. 158; Dalman v. Koning, 
20 N.W. 61, 54 Mich. 320; Driscoll v. 
People, 11 N.W. 221, 47 Mich. 418. 


Minn.—State v. Staley, 14 Minn. 
105; Hicks v. Stone, 13 Minn. 434; 
Derby v. Gallup, 5 Minn. 119 [error 
dism 2 Wall (U.S.) 97, 17 L.Ed. 855]. 


Miss.—Barnes v. State, 119 So. 172, 
152 Miss. 250; Walker v. State, 119 
So. 796, 151 Miss. 862; Ehrman vy. 
Whelan, 40 So. 430; Scott v. State, 39 
So. 1012; Jeffries v. State, 28 So. 948 
77 Miss. 757; Madden v. State, 3 So. 
828, 65 Miss. 176. 


Mo.—State v. 
1040, 312 Mo. 655; 


Bunton, 280 S.w. 
State v. Valle, 93 
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is generally held, with some qualification of the 
rule,* that, where a party brings out such matters 


S.W. 1115, 196 Mo. 29; State v. Grant, 
45 S.W. 1102, 144 Mo. 56; Lohart v. 
Buchanan, 50 Mo. 201; Cooley v. 
Davis, 286 S.W. 412, 221 Mo.App. 748; 
Caskey v. La Belle, 74 S.W. 1138, 101 
Mo.App. 590; Carder v. Primm, 60 Mo. 
App. 423. 


N.H.—Lambert v. Hamlin, 59 A. 941, 
73 N.H. 138, 6 Ann.Cas. 713 and note; 
ues v. Sullivan, 45 A.400, 69 N.H. 
491. 


N.J.—State v. Hendrick, 56 A. 247, 
70 N.J.Law 41. 


N.M.—State v. Kile, 218 P. 347, 29 
N.M. 55. 


N.Y.—kKoester v. Rochester Candy 
Works, 87 N.E. 77, 194 N.Y. 92, 19 L. 
R.A.N.S. 783, 16 Ann.Cas. 589; Morris 
v. Atlantic Ave. R. Co., 22 N.E. 1097, 


116 N.Y. 552; People v. Greenwall, 15 
N.E. 404, 108 N.Y. 296, 2 Am.S.R. 
415; Misland v. Boynton, 79 N.Y. 630 


mem [aff 14 Hun 625]; Schell v. 
Plumb, 55 N.Y. 592, 46- How.Pr. 11; 
Gandolfo v. Appleton, 40 N.Y. 533; 
Fittin v. Sumner, 163 N.Y.S. 443, 176 
App.Div. 617; Henderson v. Delpark 
Productions, 147 N.Y.S. 52, 162 App. 
Div. 4; Early v. Gebbie, 170 N.Y.S. 
117; Goldberg v. Metropolitan St. R. 
Co., 84 N.Y.S. 211; Bok v. Vincent, 12 
Abb.Pr. 137. 


N.C.—Kramer v. Thomson-Houston 
Hlectric Light Co., 95 N.C. 277; State 
Be eRe Om, 24 N.C. 346, 38 Am.D. 


N.D.—-Schnase v. Goetz, 
553, 18 '(N.D. 594. 


Okl.— Webb v. Burnam, 239 P. 653, 
111 Okl. 248. 


Or.—State v. Edwards, 210 P. 1079, 
106 Or. 58. 


Pa.—Wright v. Cumpsty, 41 Pa. 102; 
Commonwealth v. Opolka, 69 Pa.Super. 
230. 


R.I.—Walker v. Walker, 67 A. 519. 


Ss.c.—State v. Watson, 78 S.H. 324, 
94 S.C. 458; State v. Summer, 32 S.E. 
771, 55 S.C. 32, 74 Am.S.R. 707; Smith 
vy. Henry, 18 S.C.L. 118. 


Tenn.—Continental Nat. Bank v. 
Nashville First Nat. Bank, 68 S.W. 
497, 108 Tenn. 374. 


Mex,——Texas, vete., -Rs, Co. Vv. Phil- 
lips, 42 S.W. 852, 91 Tex. 278 [rev 
(Civ.App.) 40 S.W. 344]; Sutor v. 
Wood, 13 S.W. 321, 76 Tex. 403; Gulf, 
etc Re Conv... Coon, TT) S.Ws 492,- 69 
Tex. 730; El Paso Electric Ry. Co. v. 
Buttrey, (Civ.App.) 260 S.W. 897; 
St. Louis Southwestern Ry. Co. of 
Texas \v. Felts, (Civ.App.) 195 S.W. 
1173; Missouri, K. & T. Ry. Co. of 
Texas v. Johnson, (Civ.App.) 193 S.W. 
723-eettoustony bs by DO Ry.) ‘Couey. 
Lewis, (Civ.App.) 176 S.W. 68; 

zens Ry. & Light Co. v. Johns, 
SOW OU Doe x. C1V VAD Da 4o9). Ou, 
Louis, ete., R. Co. v. McAnellia, (Civ. 
App.) 110 S.W. 936; Pullman Co. v. 
Vanderhoeven, 107 S.W. 147, 48 Tex. 
Civ.App. 414; W. L. Moody & Co. v. 
Rowland, 102 S.W. 911, 46 Tex.Civ. 
App. 412; Gulf, ete. R. Co. v. Mat- 
thews, (Civ.App.) 89 S.W. 983 [rev on 
other grounds 93 S.W. 1068, 100 Tex. 
63]; Denison & P. S. R. Co. v. Fos- 
ter, 68 S.W. 299, 28 Tex.Civ.App. 578; 
Batcheller v. Besancon, 47 S.W. 296, 
19 Tex.Civ.App. 137; Steele v. State, 
"951 S.W. 222, 94 Tex.Cr. 345; Herrera 
‘vy. State, 180 ‘S.W. 1097, 78 Tex.Cr. 259; 
Bogue v. State, 155 S.W. 9438, 69 Tex. 


120 N.W. 


WITNESSES 


W. 988, 54 Tex.Cr. 523; Sue v. State, 
105 S.W..804, 52 Tex.Cr. 122; Rice, vy. 
State, 103 S.W. 1156, 51 Tex.Cr. 255; 
Keith v. State, 94 S.W. 1044, 50 Tex. 
Cr. 63; Honeycutt v. State, 92 S.W. 
421, 49 Tex.Cr. 300; Mason v. State, 
(Cr.) 81 S.W. 718; Baldridge v. State, 


74 S.W. 916, 45 Tex.Cr. 193; Surrell 
Soak ae 15 S.W. 816, 29 Tex.App. 
321. 
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on ecross-examination of his adversary’s witness, he 
cannot contradict the witness’ answers,’ especial- 


206; Taylor v. McClintock, 112 S.W. 
405, 87 Ark. 243; McArthur v. State, 
27 S.W. 628, 59 Ark. 431; Butler v. 
State, 34 Ark. 480. 


Cal.—Holiander v. Wilson Estate 
Co. Ja Pe(2d) 17.7, 204 Cale 582s steen 
v. Santa Clara Valley Mill, etc., Co., 
66GR321, 51347 Callesbaw Drabing gx 
California Nav., ete., Co., 53 P. 644, 121 
Cal. 137; Redington v. Pacific Postal 


Utah.—State v. Coyle, 126 P. 305, 41} Tel. Cable*Co., 40 P. 432, 107 Cal. 317, 


Utah 320; State v. Haworth, 68 P. 155, 
24 Utah 398. 


Vt.—State v. Donaldson, 144 A. 684, 
101 Vt. 4838; State v. Lapan, 141.A. 
686, 101 Vt. 124; Lewis v. Barker, 55 
Vt. 21; Wells v. Granby School Dist. 
No. 2, 41 Vt. 358; Powers v. Leach, 26 
Vit 27003 


Va.—Fenner v. Commonwealth, 148 | Moody v. Peirano, (App.) 84 P. 


S.E. 821, 152 Va.1014; Harold v. Com- 
monwealth, 136 S.KH. 658, 147 Va. 617; 
Robertson v. Com., 22 S.H. 359. 


48 Am.S.R. 132; People v. Collins, 39 
P, 16, 105 Cal. 504; Barkly v. Cope- 
land, 25 P. 1, 405, 86 Cal. 483; People 


v. Bell, 
ler, 53 Cal. 65; People v. Jones, 3 
Cal. 565; People W Blake; 18 P.(2d) 
399, 129 Cal.App. 196; People v. Chiap- 
pelone, 265 P. 976, 90 Cal.App. 472; 
783. 
Colo.—Westesen v. Olathe State 


Bank, 225 P. 837, 75 Colo. 340; Boles 
v. People, 86 P. 1030, 37 Colo. 41; Mc- 


Wash.—State v. Nolon, 224 P. 932,| Keone v. People, 6 Colo. 346. 


129 Wash. 284; State v. Hood, 175 P. 
27, 103 Wash. 489;. Kirk v. Seattle 


| Electric Co., 108 PB. 604, 58 Wash. 283, 


31 L.R.A.N.S.. 8929 Wharton v.- Ta- 
coma Fir Door Co., 


Wash. 124. 


Conn.—Johnson y. Charles William 
Palomba Co., 157 A. 902, 114 Conn. 
108, 80 A.L.R. 441;. Winton v. Meeker, 


107 P. 1057, 58 25 Conn. 456. 


4. D:C3——Cra words vir U. ps.3.505 ADD: 


Wis.—Dunham v. Salmon, 109 N.w.|C- 1; U.S. v- Neverson, 12 D.C. 152. 


959, 130 Wis. 164; 
22 Wis. 27. 


N.S.—Zwicker v. Young, 
Dom.L.R. 702. 


Noonan vy. Lisley, 


[i929] 2 


Que.—Courtney vy. Bowie, 17 L.C. 
Jur. 47. 
“[a] Requested instruction omit- 


ting that contradiction be on material 
fact.—A requested charge that if 
plaintiff contradicted herself, or was 
contradicted in certain ways, the jury 
could consider this in determining 
the weight to be given her testimony, 


( 


i 


H 
t 


is bad in pretermitting the condition | 


that the contradiction be on some ma- 
terial fact, the credibility of a witness 
not being affected-by contradiction on 
an immaterial fact. Southern R. Co. 
v. Hundley, 44 So. 195, 151 Ala. 378. 


4 See cases infra notes 15, 18— 
25. 


5. U.S.—Cohen v. U. S., 56 F.(2d) 
28; Vendetti v. U. S., 45 F.(2d) 543; 
Kaplan v. Swartz, 41 F.(2d) 177; Mc- 
Kune v. U. S., 296 F. 480; Hanovér 
Fire Ins. Co. v: Dallavo, 274 F. 258; 
Northern Pac. Ry. Co. v. Heaton, 191 
F. 24, 111 C.C.A. 548; Safter v. U. S., 
87 F. 329, 31 C.C.A. 1; Union Pace. R. 
Co. v. Reese, 56 F. 288, 5 C.C.A. 510 
[error dism 16 S.Ct. 1207, 163 U.S. 709, 
41 L.Ed. 307]; U. S. v. White, 28 F. 
Cas.No# 1656755 5uCranch-Cice 38% 


Ala.—Moore v. Holroyd, 122 So. 349, 
219 —Ala. 392; + Southern) /R. Co vy. 
Hobbs, 43 So. 844, 151 Ala. 335; Carter 
v. State, 32 So. 231, 133 Ala. 160; Bes- 
semer Land, etc., Co. v. Dubose, 28 So. 
380, 125 Ala. 442; Naugher v. State, 23 
So. 26,116 Ala. 463; Crawford v. State, 
21 So. 214, 112 Ala. 1; Hussey v. State, 
6 So. 420, 87 Ala. 121; Seale v. Cham- 
bliss, 35 Ala. 19; Metcalf v. State, 81 
So. 350, 17 Ala.App. 14. 


Ark.—Spence v. State, 40 S.W.(2d) 
986, 184 Ark. 139; Terrell v. State, 2 
S.W.(2d) 87, 176 Ark. 1206; Smith 
v. State, 287 S.W. 1026, 172 Ark. 156; 
Burris v. State, 273 S.W. 19, 168 Ark. 
1145; ° Pine Bluff’ Co! ‘vi Bobbitt; 273 
Sow. 1, 168. Ark, -1019;) Furtow  v. 
United Oil Mills, 149 S.W. 69, 104 Ark. 
489, 45 L.R.A.N.S. 372; Peters ‘v. 


Cr. 656; Payne v. State, 148 S.W. 694, PState, 146 S.W. 491, 103 Ark. 119; Ab- 
67 Tex.Cr. 161; Pryse v. State, 113 S.! bott v. Herron, 118 S.W. 708, 90 Ark.'W. 995, 22 Ky.L. 900; Stephens. v. 
SEF PUTCO saa NPS Seth Te Sat bel BR NE BOGE BENE A mene PPE Tah aL pe MEL NY 


i 


Fla.—Gilbert v. State, 50 So. 535, 
58 Fla. 50; Atlantic Coast Line R. Co. 
v. Crosby, 43 So. 318, 53 Fla. 400; My- 
ers v. State, 31 So. 275, 43 Fla. 500; 
Stewart v. State, 28 So. 815, 42 Fla. 
eile 


Ga.—Clarke v: State, 153 S.E. 616, 
41 Ga.App. 556. 


Ill.—People v. Winchester, 185 N.E. 
580, 352 Ill. 237; Pedple v. Simmons, 
113 N.E. 887, 274 Ill. 528; Dalton v. 
People, 79 N.E. 669, 224 Ill. 333; Lake 
Erie, etc., R. Co. v. Morain, 29 N.E. 
869, 140 Ill. 117 [aff 36 Ill.App. 632]; 
Moore v. People, 108 Ill. 484; Gifford- 
Wood Co. v. Western Fuel Co., 209-I11. 
App. 3573. Chicago, ete. Ra Co. ve 
Stewart, 104 Ill.App. 37 [aff 67 N.E. 
830, 203 Ill. 223]; Waters v. West 
Chicago St- R. Co., 101 Tll.App. 265. 


Ind.—Fleenor v. State, 162 N.E. 234, 
200 Ind. 165; Barton v. State, 57 N.E. 
515, 154 Ind. 670; “Robbins v. Spencer, 
22 N.H. 660, 121 Ind. 594; Simons v. 
Busby, 21 N.E. 451, 119 Ind. 13; Welch 
v. State,.3 N.E. 850, 104 Ind. 347. 


Iowa.—Wilson v. Chicago, M. & St. 
P. Ry. Co., 142 N.W. 54, 161 Iowa 191; 
Cash v. Dennis, 139 N.W. 920, 159 
Iowa 18; Hubbard v. Montgomery 
County, 118 N.W. 912, 140 Iowa 520; 
Sheldon v. Bigelow, 92 N.W. 701, 118 
Iowa 586; Botkin v. Cassady, 76 N.W. 
722, 106 Lowa 334; Swanson v. French, 
61 N.W. 407, 92 Iowa 695; Cokely v. 
State, 4 Iowa 477; Wau-kon-chaw- 
neek-kaw v..U. S., Morr. 332. 


Kan.—Lutz v. People’s State Bank 
of Minneola, 9 P.(2d) 997, 135 Kan. 
115; Atchison, etc., R. Co. v. Town- 
send, 17 P. 804, 39 Kan. 115; State v. 
Zimmerman, 42 P. 828, 3 Kan.App. 
172; Butler v. Cooper, 42 P. 839, 3 
Kan.App. 145. 


Ky.—Miller v. Commonwealth, 45 
S.W.(2d) 461, 241 Ky. 818; Harris v. 
Commonwealth, 11°S.W.(2d) 410, 226 
Ky. 584; Cincinnati, N. O. & T. P. Ry. 
Co. v. Prewitt’s Adm’r, 262 S.W. 1, 203 
Ky. 147; Barnes v. Commonwealth, 
201 S.W. 318, 179 Ky. 725; Hayden v. 
Commonwealth, 131 S.W. 521, 140 Ky. 
634; Feltner v. Com., 64 S.W. 959, 
23 Ky.L. 1110; Nicely v. Com., 58 S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ly where new matter is brought out and the cross- 
examiner thereby makes the witness his own,® or 
where the matter is brought out in direct examina- 
tion of the party’s own witness and does not hurt 


Com., 47 S.W. 229, 20 Ky.L. 544; Ran- 
enh VaeCom., 41.5685W. 813531. Ky.L. 
44, 


La.—State v. Savoy, 129 So. 209, 170 
La. 808; State v. Dundas, 121 So. 586, 
168 La. 95; State v. Haab, 29 So. 725, 
105 La. 230; State v. Donelon, 12 So. 
922, 45 La.Ann. 744. 


Me.—Avery v. Thompson, 103 A. 
4,117 Me. 120, L.R.A.1918D 205, Ann. 
Cas. 1918E 1122; Provencher v. Moore, 
72 A. 880, 105 Me. 87; Finn v. New 
England Tel., ete., Co., 64 A. 490, 101 
Me. 279; Davis v. Roby, 64 Me. 427; 
Bell v. Woodman, 60 Me. 465; Brackett 
v. Weeks, 43 Me. 291; Page v. Ho- 
mans, 14 Me. 478. 


Md.—Baltimore City Pass. R. Co. v. 
Tanner, 45 A. 188, 90 Md. 315; Mun- 
Shower v. State, 55 Md. 11, 39 Am.R. 
414; Wolfe v. Hauver, 1 Gill 84; Good- 
hand v. Benton, 6 Gill & J. 481. 


Mass.—Fisk v. Fisk, 160 N.E. 274, 
263 Mass. 34; Wilson v. Daniels, 153 
N.E. 561, 257 Mass. 234; Merrigan v. 
Hall, 56 I.E. 605, 175 Mass. 508; 
Chalmers v. Whitmore Mfg. Co., 42 
N.E. 98, 164 Mass. 532; Com. v. Jones, 
29 N.E. 467, 155 Mass. 170; Alexander 
v. Kaiser, 21 N.E. 376, 149 Mass. 321; 
Com.'.v. Dunan, 128 Mass, —4223 
Greene v. Washburn, 7 Allen 390; 
Fletcher v. Boston, ete., R. Co., 1 Al- 
len 9,79 Am.D. 695; Com. v. Farrar, 


10 Gray 6; Brockett v. Bartholomew, 
6 Metc. 396; Com. v. Buzzell, 16 Pick. 
£53. 


Mich.—People v. Lipsczinska, 180 N. 
W. 617, 212 Mich. 484; Kennett v. 
Engle, 63 N.W. 1009, 105 Mich. 693; 
People v. Hillhouse, 45 N.W. 484, 80 
Mich. 580; Hitchcock v. Burgett, 38 
Mich. 501. 


Minn.—Koch vy. Speiser, 176 N.W. 
754, 145 Minn. 227; State v. Marx, 166 
N.W. 1082, 139 Minn. 448; Murphy v. 
Backer, 70 N.W. 799, 67 Minn. 510; 
Derby v. Gallup, 5 Minn. 119 [error 
dism 2 Wall (U.S.) 97, 17 L.Ed, 855]. 


Miss.—-Cofer v. State, 130 So. 511, 
158 Miss. 493; Mississippi Cent. R. 
Co. v. Dacus, 53 So. 398, 97 Miss. 768 


[overr sug error 53 So. 351]; Mis- 
sissippi Cent. R. Co. v. Dacus, 53 So. 
351, 398, 97 Miss. 768; Garmon v. 
State, 5 So. 385, 66 Miss. 196. 


Mo.—State v. Baublits, 27 S.W.(2d) 
16, 324 Mo. 1199; State v. Burgess, 168 
S.W. 740, 259 Mo. 383; Wojtylak v. 
Kansas, ete., Coal Co., 87 S.W. 506, 
188 Mo. 260; Iron Mountain Bank v. 
Murdock, 62 Mo. 70; Scharff v. Gross- 
man, 59 Mo.App. 199; Manget v. 
O’Neill, 51 Mo.App. 35; St. Louis Gas- 
light Co. v. American F. Ins. Co., 33 
Mo.App. 348. 


Mont.—State v. Hall, 292 P. 734, 88 
Mont. 297. 


Neb.—Vanderpool v. State, 211 N.W. 
605, 115 Neb. 94; Nickolizack v. 
State, 105 N.W. 895, 75 Neb. 27; Fer- 
guson v. State, 100 N.W. 800, 72 Neb. 
350;,Myers v. State, 71 N.W. 38, 51 
Neb. 517; Johnston v. Spencer, 70 N. 


W. 982, 51 Neb. 198; Carpenter v. 
Lingenfelter, 60 N.W. 1022, 42 Neb. 
728, 32 L.R.A. 422; McDuffee v. 
Bentley, 43 N.W. 123, 27 Neb. 380; 


Frederick v. Ballard, 20 N.W. 870, 16 
Neb. 559; George Burke Co. v. Fowler, 
93 N.W. 760, 4 Neb. (Unoff.) 122. 


N.H.—Lambert v. Hamlin, 59 A. 941, 
73 N.H. 138, 6 Ann.Cas. 713 and note; 
Combs v. Winchester, 39 N.H. 138, 75 
Am.D. 203; Hersom v. Henderson, 23 
N.H. 498. 


WITNESSES 


on.® 


N.J.—Bullock v. State, 47 A. 62, 65 
Decay 557, 86 Am.S.R. 668; State 
. Sprague, 45 A. 788, 64 N.J. Law 419. 


N.Y.—Potter v. Browne, 90 N.E. 812, 
197 N.Y. 288 [rearg den 91 N.H. 1119, 
197 N.Y. 614]; People v. De Garmo, 
TEN o Ge no) Ney Lous  eOpler vy. 
Murphy, 32 N.E. 138, 135 N.Y. 450; 
Sherman vy. Delaware, étc., Ri Co, 13 
N.E. 616, 106 N.Y. 542; Gandolfo v. 
Appleton, 40 N.Y. 533; Blossom v. 
Barrett, 37 N.Y. 434, 97 Am.D. 747, 5 
Transcr.A. 36; Plato v. Reynolds, 27 
N.Y. 586; Crounse v. Fitch, 1 Abb.Dec. 
475, 7 Transecr.A. 101, 6 "Abb.Pr.N.S. 
185 [rev 14 Abb.Pr. 346, 23 How.Pr. 
350]; Smith v. Chile Exploration Coz; 
218 N.Y.S. 428, 218 App.Div. 422; Corn 
v. Bergmann, 129 N.Y.S. 1049, 145 App. 
Div. 218; Pfeffer v. Stein, 50 N.Y.S. 
516,726 App.Div. 535; People y. Gib- 
son, 48 N.Y.S. 861, 24 App.Div. 12, 13 
N-Y.Cr.. 208; Wiley v. Goodsell, 38 N. 
Vi SOeSieGy es: App. Div. 452 [dism 44 N.E. 
1129, 150 N.Y. 580]; Hilsley v. Palmer, 
382 Hun 472; People v. Ware, 29 Hun 
473, 1 Noy.Cx: 166. [afi 92 Ney: 653.1; 
Rosenzweig v. People, 6 Lans. 462; 
Rosenweig v. People, 63 Barb, 634; 
Green vy. Rice, 33 N.Y.Super. 292; Katz 
v. Brooklyn, ete., R. Co., 116 N.Y.S. 
562, 63 Mise. 315; People v. Fleming, 
14 N.Y.S. 200; Harris v. ‘Wilson, 7 
Wend. 57; Howard y. City F. Ins. Co., 
4 Den. 502; People v. Buddensieck, 
4 N.Y.Cr. 230 [aff 9 N.E. 44, 103 N.Y. 
487, 57 Am.R. 766, 5 N.Y.Cr. 69]. 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561; State v. Hawn, 12 
S.E. 455, 107 N.C. 810; State v. Bal- 
lard, 1 S.E. 685, 97 N.C. 443; State v. 
Elliott, 68 N.C. 124; Clark v. Clark, 
65 N.C. 655. 


N.D.—State v. Tucker, 224 N.W. 878, 
58 N.D. 82; Schmidt v. Stone, 194 N. 
W. 917, 50 N.D. 91; Becker v. Cain, 
80 N.W. 805, 8 N.D. 615. 


Ohio.—Cottom v. Klein, 175 N.B. 
689, 123 Ohio St. 440; Clinton v. State, 
33 Ohio St. 27; Brown v. Hunkin, 4 
rte Dec: (Reprint) 502, 2 Clev.L. Rep. 


Okl.—Hall vy. State, (Cr.) 299 P. 508; 
he Vostace,. 136 P2011 0° ORL Cr: 
312. 


Or.—State v. McCarroll, 261 P. 411, 
L238) Ore Wire. 


Pa.—In re Ray’s Estate, 156 A. 64, 
304 Pa. 421, 79 A.L.R. 772; Reading 
Second Nat. Bank v. Wentzel, 24 A. 
1087,: 151) Pa... 142; Hester v. Com:, 85 
Pa. 139; Hildeburn v. Curran, 65 Pa. 
59; Griffith v. Eshelman, 4 Watts 51; 
Commonwealth v. Bell, 88 Pa.Super. 
216; Commonwealth v. Grauman, 52 
Pa.Super. 215; Trussell v. Western 
Gee Gas Co., 20 Pa.Super. 
423. 

R.I.—Lancaster v. Alden, 58 A. 638, 
26 RL. 170. 


S.C.—State v. Woodham, 160 S.E. 
885, 162 S.C. 492; State v. Griffin, 150 
SIEy SZ, tds SC Le Statenviee coids 
well, 84 S.E. 778, 100 S.C. 248; State 
v. Adams, 27 S.E. 451, 49 S.C. 414. 


Tenn.—Rocco v. Parczyk, 9 Lea 328. 
Tex.—Citizens’ R., etc., Co. v. Johns, 


116 S.W. 62, 52 Tex. Civ. ADP. 489; Gal- 
veston, ete, RaCotne, Quinny (Civ: 
App.) 104 s/w. oot; Gulf sete:, Ra Coz 


v. Matthews, (Civ.App.) 89 S.W. 983 
[rev on other grounds 93 S.W. 1068, 
100 Tex. 63]; Drumm-Flato Commis- 
sion Co. v. Union Meat Co., 77 S.W. 
634, 33 Tex.Civ-App> 587; Smye v. 
Groesbeck, (Civ.App.) 73 S.W. 972; 
Pope v. State, (Cr.) 59 S.W.(2d) 390; 
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, 


his ease;7 nor is it permissible to impeach the cred- 
ibility of witnesses by injecting irrelevant and im- 
material issues and then contradicting them there- 
The rule forbidding impeachment of a wit- 


Stages v. State, 47 S.W.(2d) 820, 120 
Tex.Cr. 447; Monroe v. State, 289 'S.W. 
686, 105 Tex.Cr. 543; Novy v. State, 
249 S.W. 859, 93 Tex.Cr. 655; Gray v. 
State, 197 S.w. 990, 82 Tex.Cr. 27; 
Baggett v. State, 144 S.W. 1136, 65 
Tex:Cr: 425: Jones v. State, 101 S.w. 
993s bl hex Cr. 472; Brundige v. State, 
95 S.W. 527, 49 Tex.Cr. 596; Rupe v. 
State, 61 sw. 929, 42 Tex.Cr. 477; 
Williford v. State, 37 S.W. 761, 36 Tex. 


Cr. 414 Johnson v. State, 11 S.w. 
106, 27 Tex.App. 163. 
Utah.—Fenstermaker y. Tribune 


Pub. Co.,. 43 P. 112, 12 Utah 439, 35 
L.R.A. 611. 


Vt.—State v. Long, 115 A. 734, 95 
Vt. 485; Gregg v. Willis, 45 A. 225, 71 
Vtr 313: Redding Wi Redding’s Bstate, 
38 A. 230, 69 Vt. 500; Lewis v. Barker, 
Sian YALA 21; Fairchild v. Bascomb, 35 
Vt. 398; State v. Thibeau, 30 Vt. 100; 
Stevens v. Beach, 12 Vt. 585, 36 Am. 

5 


Va.—Norfolk, ete., R. Co. v. 
56 S.E. 276, 106 Va. 508. 


Wash.—State v. Cunningham, 250 P. 
945, 141 Wash. 96; State v. McLain, 
pettae 390, 43 Wash. 267, 10 Ann.Cas. 


Carr, 


W.Va.—State v. Panetta, 101 S.E. 
360, 85 W.Va. 212; Robinson v. Kist- 
ler, 59 S.H. 505, 62 W.Va. 489; State 
v. Goodwin, 9 S.E. 85, 32 W.Va. 177. 


Wis.—Posey v. Rice, 29 Wis. 93. 


Can.—Steinberg v. Rex, [1931] 4 
Dom.L.R. 8; Preston v. Thompson, 21 
Can.L.T.Oce.Notes 464. 


Ont.—Gilbert v. Gooderham, 6 U.C. 
CP 39. 


6. State v. Mor, 89 A. 755, 85 N.J. 
Law 558; Smith v. Lehigh Valley R. 
Co. 69) IN. Be 7299 WRONG. S08, 


7. Travelers’ Ins. Co. v. Hermann, 
140 A. 64, 154 Md. 171. 


8. Ark.—Lisko v. Uhren, 196 S.W. 
816, 1380 Ark. 111. 


Fla.—Herndon v. State, 74 So. 511, 
73 Fla. 451; Atlantic Coast Line R. 
Co. v. Holliday, 74 So. 479, 73 Fla. 269; 
Tully v. State, 68 So. 934, 69 Fla. 662; 
Gilbert v. State, 50 So. 535, 58 Fla. 
50; Atlantic Coast Line R. Co. v. Cros- 
by, 43° So. 318, 53 Fla. 400. 


Ind.—Young v. State, 141 N.E. 629, 
194 Ind. 345. 


Ky.—Cincinnati, N. O. & T. P. Ry. 
Co. Vv. Prewitt’s Adm’r, 262 S.W. 1, 203 
Ky. 147; Hayden vy. ‘Commonwealth, 
131 S.W. 521, 140 Ky. 634. 


L166 TSose3 90; 
165 La. 941. 

Me.—Bessey y. Herring, 118 A. 423, 
121 Me. 539. 


Minn.—State yv. Nelson, 181 N.W. 
850, 148 Minn. 285; State v. Kasper, 
167 N.W. 1035, 140 Minn. 259. 


Mont.—State v. McConville, 209 P. 
987, 64 Mont. 302. 

Neb.—Owens v. Omaha & C. B. 
Ry. Co., 156 N.W. 661, 99 Neb. 364. 


N.J.—State vy. Conner, 118 A. 211, 97 
N.J.Law 423; State v. Claymonst, 117 
A. 145, 97 N.J.Law 3845 [dism error 
114 A. "155, 96 N.J.Law 1]. 


N.Y.—Amsler v.:Soraci Contracting 
Co., 158 N.Y.S: 219, 172 App!Div, 63. 


Ohio.—Toledo Rys. & Light Co. v. 
Prus, 7 Ohio App. 412. 


Okl.—Klein v. Muhlhausen, 200 P. 
436, 83 Okl. 21; Willis v. State, 167 P. 
333, 13 Okl.Cr. 700. 


St. 
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ness by contradicting him on a collateral or im- 
material matter applies where the cross-examiner 
reads from testimony of the witness at a for- 
mer trial,® or from the witness’ deposition,/® or of- 
fers exhibits for the sole purpose of contradicting 
witness on an immaterial matter,1! or where there 
"was no evidence to show that the statements sought 
to be contradicted related to the case on trial;1? 
also where the witness is a party to the action,‘ 
or the defendant in a criminal prosecution.*4 
it is the ordinary practice not to admit evidence 
a collateral matter 
brought out on cross-examination it is not an ab- 
solute rule of law and the trial judge may, in the 
exercise of a sound judicial discretion, admit such 
immaterial mat- 


to. contradict a witness on 


testimony,!® especially where the 


S.C.—State v. Angel, 76 S.H. 190, 93 
SROb TRH 


Tex.—Richmond vy. Hog Creek Oil 
Co., (Civ.App.) 229 S.W. 563. [error 
dism (Commn.App.) 239 S.W. 904]. 


Cross-examination on collateral or 
irrelevant matters generally see supra 
§ 1010. 


9. Smith v. Lehigh Valley R. Co., 
69 N.Y. 729) 177% N.Y. 37,9. 


[a] Reading from former testimo- 
ny of witmess.—Where defendant read 
a part of the testimony of a witness 
at a former trial, and plaintiff read 
from the same testimony statements 
of the witness as to facts which were 
collateral and constituted new matter 
at the second trial, it was held that 
the effect was the same as if such 
facts had been elicited upon an oral 
examination of defendant’s witness, 
and plaintiff should not have been al- 
lowed to contradict such statements. 
Smith v. Lehigh Valley R. Co., 69 N. 
BET 29, WT NG. 379. 


10. Whiteside vy. Adams Express 
Co., 181 N.W. 953, 89 Neb. 430. 


11. Finseth v. Scherer, 165 N.W. 
124, 138 Minn. 355. 


12. State v. Liss, 176 N.W. 51, 145 
Minn. 45. 
13, Ala.—Birmingham Electric Co. 


v. Glenn, 141 So. 537, 224 Ala. 620. 


Ky.—Clore v. Argue, 281 S.W. 1005, 
213 Ky. 664. 


La.—Lorentz v. Thiesen, 73 So. 717, 
140 La. 663. 
Mich.—Harley v. 


Growers’ & Farmers’ 
507, 216 Mich. 146. 


Miss.—Ehrman y. Whelan, 40 So. 
430. 


Mo.—Maurizi v. Western Coal & 
Mining Co., 11 S.W.(2d) 268, 321 Mo. 
878; Sexton vy. Lockwood, (App.) 207 
S.W. 856. 

N.Y.—Robinson v. Zappas, 237 N.Y. 
S. 235, 227 App.Div. 208. 


Pa.—Behrens v. Mountz, 37 Pa.Su- 
per. 326. 


Hartford Fruit 
Exch., 184 N.W. 


Wis.—Greene v. Agnew, 151 N.W. 
268, 160 Wis. 224. 

14. U.S.—Smith v. U. S., 10 F.(2d) 
TSU ANLStin . Wales eos 4 mabe Cadena: 
ROA OV We, es OO) ee Lou Liles © ICRA. 
167; Bullard v. U. S., 245 F. 837, 158 


CCA il ie 


Cal.—People v. Rodriguez, 66 P. 174, 
134 Cal. 140. 


Tll.—People v. Simmons, 
887, 274 Ill. 528. 


Ind.—Barton y. State, 57 N.E. 515, 


113 N.E. 


WITNESSES 


While 


154 Ind. 670; Stalcup v. State, 45 N.E. 
334, 146 Ind. 270. 


Iowa.—State v. McHenry, 223 N.W. 
35, 207 Iowa 760. 


Kan.—State v. Hays, 215 P. 1109, 
113 Kan. 588; State v. Alexander, 131 
P. 139, 89 Kan. 422. 


Ky. ris ‘vy. Commonwealth, 11 
S.W.(2d) 410, 226 Ky. 584. 


Mo.—State v. Cox, 263 S.W. 215; 
ee v. Grant, 45 S.W. 1102, 144 Mo. 


Mont.—State y. Smith, 188 P. 644, 57 
Mont. 349. 


Neb.—_Swogger v. State, 218, N.W. 
416, 116 Neb. 563 [rev 214 N.W. 70, 
115 Neb. 621]; Jones v. State, 149 N. 
W. 327, 97 Neb. 151. 


N.J.—State v. Neary, 148 A. 608, 106 
N.J.Law 104; State v. Ruttberg, 938 
A. 97, 87 N.J.Law 5; Bullock v. State, 
47 A. 62, 65 N.J.Law 557, 86 Am.S.R. 


668; State v. Sprague, 45 A. 788, 64 
N.J.Law 419. 
N.Y.—People v. Malkin, 164 N.E. 


900, 250 N.Y. 185; People v. Leonardo, 
92 N.H. 1060, 199 N.Y. 432; People v. 
De Garmo,, 71 -N.E. 736, 179 N.Y. 1303 
People.v,. Higara, 219 N-Y.sS.. 73, 218 
App.Div. 638; People v. Johnston, 174 
N.Y.S. 366, 186 App.Div. 248, 37 N.Y. 
Cr. 350 [rev on other grounds 127 N. 
Hy, 186, 228 N.Y. 332]; People v. Fol- 
lette, 149 N.Y.S. 888, 164 App.Div. 272, 
32 N.Y.Cr. 197, 


N.C.—State v. Sauls, 154 S.E. 28, 199 
ING Caos 


Okl.—Hall v. State, (Cr.) 299 P. 508; 
Scott v. State, (Cr.) 298 P. 626; Payne 
V. wtave, 136.2. 2015 10, OECrirs U2. 


Tex.—Hancock v. State, (Cr.) 57S. 
W.(2d) 111; Elliott v. State, 284 S.W. 
961, 105 Tex.Cr. 8; Robertson v. State, 
282 S.W. 587, 104 Tex.Cr. 85; Stevens 
v. State, 150 S.W. 944, 68 Tex.Cr. 282. 


Va.—Thurpin v. Commonwealth, 137 
S.B. 528, 147 Va. 709. 


Wash.—State v. Hollister, 288 P. 
249,157 Wash. 4; State v. Totten, 121 
P. 70, 67 Wash. 192. 


W.Va.—State v. Sauls, 124 S.E. 670, 
97 W.Va. 184. 


15. Moskow v. Burke, 165 N.E. 416, 
266 Mass. 286; Commonwealth v. Mer- 
cier, 153 N.E. 884, 257 Mass. 353; Com- 
monwealth vy. Patalano, 149 N.E. 689, 
254 Mass. 69; Commonwealth v. Russ, 
122 N.E. 176, 232 Mass. 58. 


16. Spence v. State, 40 S.W.(2d) 
986, 184 Ark. 139; Com. v. Russ, 122 
N.H. 176, 232 Mass. 58; Bennett v. 
Susser, 77 N.H. 884, 191 Mass. 329; 
Treat v. Curtis, 124 Mass. 348. 
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ter had been admitted on ecross-examination with-— 
out objection,?® and even in such case the court com- 
mits no error in exeluding testimony contradicting 
evidence admitted in cross-examination which is im- 
material but not prejudicial.17 
contradicted on collateral matters that are relevant 
to the issue,18 or on material matters, incompetent 
as evidence because of the means of proof, but ad- 
mitted without objection,?® or on irrelevant matters 
brought out in the direct examination of the wit- 
ness, ED or on a matter which, although not relevant 
in and of itself, 
which the witness was properly contradicted,?! or 
on a fact which, while.not relating directly to the 
matter in issue, is material as tending to strengthen 


A witness may be 


is relevant 5 the main matter on 


~ 


17. State v. Wood, 11 S.W.(2d) 
1040, 1042, 321 Mo. 540. 


“Tt is a well-established rule that 
witnesses cannot be impeached, nor 
their testimony rebutted, as to imma- 
terial matters, except in instances 
where the immaterial testimony is 
prejudicial, and is voluntarily intro- 
duced by the opposite party upon the 
theory that it is material. That was 
not the situation in this instance.” 
State v. Wood, supra. 


18. Moody v. Peirano, 88 P. 380, 4 
Cal.App. 411. 


19. Commonwealth v. Wakelin, 120 
N.E. 209, 230 Mass. 567. 


nee Ala.—Dozier vy. Joyce, 8 Port. 


Ark.—Howell v. State, 217 S.W. 457, 
141 Ark. 487; McArthur v. State, 27 
S.W. 628, 59 Ark. 431. 


Colo.—Grimes vy. Hill, 25 P. 698, 15 
Colo. 359. 


La.—State vy. Ledoux, 103 So. 177, 
157 La. 821; State v. Bellard, 61 So. 
537, 132 La. 491; State v. Swindall, 
56 So. 702, 129 La. 760. 


Me.—State v. Sargent, 32 Me. 429; 
State v. Blake, 25 Me. 350. 


Mont.—State v. Mott, 233 P. 602, 72 
Mont. 306. 


Sipe eeoPre y. Pentz, 1 Wheel.Cr. 


R.I—C. L. Flaccus Glass Co. v. Ga- 
van; 98 A. 2138, 39) R.1.) 431. 


S.D.—Johnson vy. Ebensen, 160 N.W. 
847, 38 S. De 116. 


Tex.—St. Louis, B. & M. Ry. Co. v. 
Price, (Civ.App.) 244 S.W. 642 [aff 
(Commn.App.) 269 S.W. 422]; Thomp- 
son v. State, 276 S.W. 699, 101 Tex.Cr. 


587. 
Va.—Forde v. Com., 16 Gratt. (57 
Va.) 547. 


W.Va.—State vy. Goodwin, 9 S.E. 85, 
32 W.Va. 177. 


21. Missouri, etc., R. Co. v. Milam, 
50 S.W. 417, 20 Tex.Civ.App. 688. 


[a] Contradicting statement ou 
connected facts.—Where a witness, 
being asked, as ground for impeach- 
ment, if he was not at plaintiff’s house 
at a certain time, and left there in a 
buggy with a certain cther person, 
driving in a certain direction, and shes 
while in the buggy, he did not make 
certain statements to the other per- 
son, not only denied making the state- 
ments, but denied all the other facts, 
it was not improper to contradict him 
on the other points, as well as the 
mere making of the statement. Mis- 
souri, etc., R. Co. v. Milam, 50 S.W. 
417, 20 Tex.Civ.App. 688. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or corroborate his testimony,?? or to prejudice the 
ease of his adversary,’* or on immaterial matters 


brought out on ecross-examination 


counsel reéxamines thereon,?+ or as being the foun- 
The improper admis- 
sion of contradictory evidenee, if not prejudicial to 
the adverse party, is not ground for reversal.?° 


dation of his recollection.?® 


22. 
LOWES 


Cal.—Davis v. California Powder- 
Works, 24 P. 887, 84 Cal. 617 [error 
dism 14 S.Ct: 350, 151) U.S/'389,38 L. 
Ed. 206]. 


Ill.—Chicago City R. Co. v. Allen, 
ao 414, 169 Ill. 287 [aff 68 L1l.App. 
72]. 


Neb.—Schreiner v. Shanahan, 181 N. 
W. 536, 105 Neb. 525. 


co ia eae v. State, (Cr.) 38 S.W. 


23. Hambleton v. U. Aja Granite 
Co., 115 A. 102, 95 Vt.. 295; Warner ‘vy. 
Williams, 102 A. 932, 92 Vt. 132. 


24. Childers v. Commonwealth, 171 
S.W. 149, 161 Ky. 440; Sabo v. State, 
163 N.E. 28, 119 Ohio St. 231 Laff 163 
N.E. 496, 29 Ohio App. 200]. 


25. People y. Evans, 41 P. 444, 108 
ee xvii; East Tennessee, etc., R. Co. 
Daniel, 18 S.E. 22, 91 Ga. 768; Jef- 
Re rsor v. State, (Tex. Cr.) 49 S.W. 88. 


[a] As means of fixing time.— 
Where the defense is an alibi, it is 
not error to allow the people, in re- 
buttal, to contradict the witnesses 
who testified to the alibi, by disprov- 
ing the collateral facts testified to by 
them on their direct examination as a 
means of fixing the time when they 
saw defendant at the place distant 
from the scene of the crime. People 
v. Evans, 41 P. 444, 108 Cal. xvii. 


[b] As means of accounting for 
presence at a place.— Where a witness, 
by way of accounting for his presence 
at the scene of the tort, states that 
just before going there he made a 
particular purchase at a certain store, 
the opposite party can show that he 
made no such purchase at that time. 
East Tennessee, etc., R. Co. v. Daniel, 
18 S.E. 22, 91 Ga. 768. 


U.S.—Zimmerman vy, U. S., 289 


26. State v. Rieck, 23 P. 1076, 43 
Kan. 635. 
27. D.C.—Crawford v. U. S., 30 


App.D.C. 1. 


Kan.—State v. Wiswell, 280 P. 780, 
128 Kan. 659. 


Miss.—Barnes v. State, 119 So. 172, 
152 Miss. 250; Walker v. State, 119 
So. 796, 151 Miss. 862; Magness v. 
State, 63 So. 352, 106 Miss. 195; Wil- 
ean v. State, 19 So. 826, 73 Miss. 


Mont.—State v. Morris, 214 P. 332, 


67 Mont. 40; State v. Diedtman, 190 
PHIL, 58 Mont, 13: 
Neb.—Vanderpool v. State, 211 N. 


W. 605, 115 Neb. 94; Ferguson v. State, 
100 N.W. 800, 72 Neb. 350. 


N.D.—State v. Tucker, 224 N.W. 878, 
58 N.D. 82. 


Vt.—Niebyski v. Welcome, 
341, 93 Vt. 418. 


“Tt is not always easy to determine 
when matter thus sought to be con- 
tradicted is collateral, and it must 
generally be determined from _ the 
facts of the particular case. A test 
which appears to contain all the ele- 
ments of the rule is found in Attorney 
General v. Hitchcock, 1 Exch. 91, 154 
Reprint 38, and is thus stated: ‘Could 
the fact, as to which the prior self- 
contradiction igs predicated, have been 
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Rule. 


where opposing 


shown in evidence for any purpose in- 
dependent of the self-contradiction?’ ” 
State v. Sweeney, 88 P. 1078, 1079, 75 
Kan. 265. 


[a] AlibiimWhere accused by a 
witness undertook to account for his 
continuous absence from the scene of 
the crime for several days before and 
after the crime, reception of evidence 
contradicting such testimony as to 
his whereabouts on one of such days 
other than the day of the crime was 
not erroneous as permitting an at- 
tack on the credibility of witnesses on 
a collateral issue. Fenner v. Com- 
monwealth, 148 S.E. 821, 152 Va. 1014. 


28. U.S.—Cohen v. U. S., 56 F.(2d) 
28; Filasto v. United States, 211 F. 
329, 127 C.C{A. 578. 


Ala.—Lakey v. State, 93 So. 51, 18 
Ala.App. 442; Wingate v. State, 55 So. 
953, 1 Ala.App. 40. 


Ariz.—Crowell v. State, 136 P. 279, 
15 Ariz. 66. 


Ark.——Lewis v. State, 271 S.W. 708, 
168 Ark. 590; Lipsmeyer v. State, 266 
S.W. 275, 166 Ark. 283; Mays v. State, 
259 S.W. 398, 163 Ark, 232; Tullis v. 
State, 257 S.W. 380, 162 Ark. 116; Las- 
ter v. State, 237 S.W. 91, 151 Ark. 608; 
Davis ¥. State, 234 S.W. 482, 150 Ark. 
500; Shinn v. State, 234 S.W. 636, 150 
Ark. 215; Robertson v. Sisk, 171 S.W. 
880, 115 Ark. 461; Alexander v. 
Vaughan, 153 S.W. 594, 106 Ark. 438; 
Brock v. State, 141 S.W. 756, 101 Ark. 
147; McAlister vy. State, 139 S.W. 684, 
99 Ark. 604. 


Cal.—People v. Smith, 207 P. 518, 
189 Cal. 31; People v. Alfonso, 246 P. 
818, 77 Cal.App. 377; People v. Wil- 
son, 133 (P. 97,23, CalApp. 513. 


Ga.—Poland v. C. C. Osborne Lum- 
ber Co., 1389 S.E. 734, 37 Ga.App. 212. 


Ill.— People v. Cappalla, 154 N.E. 
451, 324 Ill. 11; People v. Cohen, 137 
N.E. 511, 305 Ill. 506; Wheeler v. City 
of Le Roy, 130 N.E. 330, 296 Ill. 579; 
People v. Simmons, 113 N.E. 887, 274 
Ill. 528; American Ins. Co. of Newark, 
N. J., v. Keefer, 208 Ill.App. 571. 


Ind.—Fleenor v. State, 162 N.E. 234, 
200 Ind. 165; Rock v. State, 110 N.E. 
212, 185 Ind. 51; Neal v. State, 98 N. 
BH. 872, 178 Ind. 154. 


Iowa.—State v. McCumber, 212 N. 
W. 137, 202 Iowa 1382; State v. Russo, 
188 N.W. 660, 193 Iowa 992; Quillen 
v. Lessenger, 181 N.W. 8, 190 Iowa 
939; Sutherland v. Briggs, 166 N.W. 
477, 182 Iowa 1170; State v. Brooks, 
165 N.W. 194, 181 Iowa 874. 


Kan.—Reeser v. Hammond, 253 P. 
233, 122 Kan. 695; State v. Smith, 174 
P. 551, 103 Kan. 148; State v. Stout, 
168 P. 853, 101 Kan. 600. 


Ky.—Barnes v. Commonwealth, 201 
S.W. 318, 179 Ky. 725. 


La.—State v. Bourgeois, 104 So. 627, 
158 La. 713; State v. Bischoff, 84 So. 
41, 146 La. 748. 


Me.—Bessey v. Herring, 118 A. 423, 
121 Me. 539; Provencher v. Moore, 72 
A. 880, 105 Me. 87. 


Mass.—Commonwealth vy. Gallo, 175 
N.E. 718, 275 Mass.'320, 79 A.L.R. 1380. 


Mich.—Robertson v. Hayes, 246 N. 
W. 69, 261 Mich. 200; People v. Har- 
vey, 189 N.W. 925, 220 Mich. 226; Ra- 
bior v. Kelley, 160 N.W. 392, 194 Mich. 
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[§ 1346] b. Admissibility of Evidence under the 
The test as to whether the matter is collat- 
eral is whether the party seeking to introduce it for 
purposes of contradiction would be entitled to prove 
it as a part of his case,” and, in applying this rule, 
there are many instances of matter having been held 
by the court to be collateral,?* or not collater- 


107; Mills v. Warner, 133 N.W. 494, 


167 Mich. 619. 


Minn.—Whitcomb v. Automobile 
Ins. Co. of Hartford, 209 N.W. 27, 167 
Minn. 362; State v. Nelson, 181 N.W. 
850, 148 Minn. 285; Campbell v. Aar- 
stad, 144 N.W. 956, 124 Minn, 284. 


Miss.—Lanham vy, Wright, 142 So. 5, 
164 Miss. 1; Gardner v. State, 110 So. 
589, aay Miss. 215; Moore v. State, 59 
So. 102 Miss. 148; Slaydon v. State, 
58 $b. NTT, 102 Miss. 101. 


Mo.—State v. Nasello, 30 S.W.(2d) 
132, 325 Mo. 442; State v. Mardino, 
268 S.W. 48; State v. Hewitt, 259 S. 
We 7735 (Connell v.7Ay Col Haacercs 
Sons Fish Co., 257 S.W. 760,'302 Mo. 
48; Wendling v. Bowden, 161 S.W. 
774, 252 Mo. 647; Alter v. John Mc- 
Menamy Investment & Real Hstate 

o., (App.) 50 S.W.(2d) 691. 


Mont.—State v. Diedtman, 
117, 58 Mont, 138. 


N.J.—State v. Ward, 128 A. 575, 101 
N.J.Law 275. 


N.Y.—Morris v. Atlantic Ave. R. 
Co., 22 N.E. 1097, 116 N.Y. 552; Kirk- 
patrick v. New York Cent., etc., R. Co., 
79 N.Y. 240; People v. Figara, 219_N-: 
Y.S. 73, 218 App.Div. 638; Averett v. 
Averett, 178 N.Y.S. 405, 189 App.Div. 


190 P. 


250; People v. Beckwith, 45 Hun 428, 
LO INSYaSt. 103 EStapety. Poh 21 
re 401. 


D.—Schnase v. Goetz, 120 N.W. 


558 33 N.D. 594. 


Okl.—Hunt v. Jones, 224 P. 354, 98 
Okl. 99. 


Or.—State v. Walton, 99 P. 
Pi Y389, (5S Ors esos 


Pa.—Evans v. Metropolitan Life 
Ins. Co., 144 A. 294, 294 Pa. 406; Con- 
rad v. Werner, 94 Pa.Super. 37. 


S.C.—Powers v. Rawles, 112 S.E. 78, 
119 S.C. 184; State v. McPhail, 105 
S.H. 638, 115 S.C. 333; Turner v. Blue 
Ridge: Ry. 'Co.,. 9.0 3S:bi) 185,106) S.C: 
11; State v. Williams, 71 S.E. 832, 89. 
SiGe. Los 


Tex.—Ward v. Gee, (Civ.App.) 61 
S.W.(2d) 555; El Paso Electric Ry. 
Co. v. Cowan, (Civ. App.) 248 S.W. 442; 
Reese v. Hamlett, (Civ.App.) 223 S. w. 
346; American Automobile TNS aC Oras 
Struwe, (Civ.App.) 218 S.W. 534; 
Paris & G. N. R. Co. v. Flanders, (Civ. 
App.) 165 S.W. 98 [aff 179 S.W. 263, 
107 Tex. 326] 5) Texas. Traction Co.n. 
Fearris, (Civ.App.) 163 S.W. 1060; 
Dooley v. Boiders, (Civ.App.) 128 S. 
W. 690; Citizens’ Ry. & Light Co. -v. 
Johns, 116 'S.W. 62, 52) Tex:Civ. App. 
489; Warrick v. State, 45 S.W.(2d) 
O76, NiLOeTex Cri 637 JROSS ivi sotates 
282 S.W. 221, 103 Tex.Cr. 658; Wil- 
son v. State, 281 S.W. 569, 103 Tex.Cr. 
387; Whitehead v. State, 279 S.W. 
S504 LOS MDOx. Cr. Los Hooper v. State, 
272 S.W. 493, 100 Tex.Cr. 147; Wood- 
ard v. State, 255 S.W. 175, 95 Tex.Cr. 
534; Steele v. State, 251 S.W. 222, 94 
Tex.Cr. 345; Linder y. State, 250 S.W. 
MO0s PIAVLexcer. 316% ee v. State, 
210 S.W. 540, 85 Tex, Gr 


Utah.—State v. arate PAG 2% 
326, 70 Utah 224 


Vt.—Loomis v. erent 144 A. 378, 


431, 101 


101 Vt. 459; State v. Long, 115 A. 734, 
95 Vt. 485: State v. Prouty, 111 TA 
559, 94 Vt. 359; Comstock’s Adm’r y, 
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al;?° but the motives, interest, or bias of a witness 
are not collateral, and after he has testified to such 


matters he may be contradicted.*° 


[§ 1347] 3. Laying Foundation 
tion.*?1 


Jacobs, 78 A. 1017, 84 Vt. 277, Ann.Cas. 
1913A, 679. 


Wash.—State v. Spadoni, 243 P. 854, 
137 Wash. 684; State v. Joffery, 225 P. 
48, 129 Wash. 322; State v. Nolon, 224 
P. 932, 129 Wash. 284; State v. Mor- 
ris, 187 P. 350, 109 Wash. 490; State 
v. Lazzaro, 171 P. 536, 100 Wash. 562; 
State v. Schuman, 153 P. 1084, 89 
Wash. 9, Ann.Cas.1918A, 633; State 
v. Totten, 121 P. 70, 67 Wash. 192; 
State v. Stone, 120 P. 76, 66 Wash. 
625; State v. Mallahan, 118 P. 898, 66 
Wash. 21; Finigan v. Sullivan, 118 P. 
888, 65 Wash. 625; Kirk v. Seattle 
Blectrie Co., 108 P. 604, 58 Wash. 283, 
31 L.R.A.N.S. 991; Wharton v. Taco- 
ae Fir Door Co., 107 P. 1057, 58 Wash. 


Wyo.—Wilde v. State, 123 P. 85, 20 
Wyo. 302. 


29. U.S.—Strom v. U. S., 12 F.(2d) 
233 [cert den 46 S.Ct. 634, 271 U.S. 683, 
(Ow: 1150)+ Black’ v.. U. Si, 294. 
828 [cert den 44 S.Ct. 330, 264 U.S. 580, 
68 L.Ed. 859]; MacKnight Me OG Ss, 
263 F. 832 [cert den 40 S.Ct. 586, 253 
U.S. 493, 64 L.Ed. 1029]; Harper Vv. 
Harper, 252 F. 39, 164 C.G.A. 151; Tam 
Shi Yan v. United States, 224 F. 422, 
140 C.C.A. 116; Speare v. Stone, 193 
FF. 375, 118 C.C.A. 301 [aff 175 F. 584]. 


Ala.—Swinney v. State, 142 So. 562, 
225 Ala. 273; Bagley v. State, 90 So. 
51, 18 Ala.App. 204; Hickey v. State, 
67 So. 732, 12 Ala.App. 143; Turner 
v. State, 58 So. 116, 4 Ala.App. 100. 


Ark.—Harris v. State, 2 S.W.(2d) 
66, 175 Ark. 1166; Avey v. State, 233 
S.W. 765, 149 Ark. 642; Lowery v. 
State, 203 S.W. 838, 135 Ark. 159; Ad- 
ams v. State, 124 S.W. 766, 93 Ark. 
260, 187 Am.S.R. 87. 


Cal.—People v. Ward, 39 P. 33, 105 
Cal. 652; People v. Collier, 295 P. 898, 
111 Cal.App. 215 [mod sub nom. Peo- 
ple V Shurtleff, 299 P. 92, 113 Cal.App. 
739]. 


Conn.—Anthony v. Connecticut Co., 


92 A. 672, 88 Conn. 700; Koskoff v. 
Goldman, 85 A. 588, 86 Conn. 415; 
Sayles v. Fitz Gerald, 44 A. 733, 72 
Conn. 391. 

Ga.—Butler v. State, 82 S.E. 654, 
142 Ga. 286; Georgia Life Ins. Co. v. 
McCranie, 78 S.E. 1115, 12 Ga.App. 
855. 


Ill.— People v. Cappalla, 324 Il. 11, 
154 N.E. 451; People v. Scimeni, 147 
N.E. 484, 316 Ill. 591; Craig v. Trot- 
ter, 96 N.E. 1008, 252 Ill. 228; Butler 
vy. Cornell, ‘35 N.E. 767, 148 Ill. 276; 
Levine v. Carroll, 121 Ill.App. 105. 


Ind.—Young v. State, 141 N.E. 629, 
194 Ind. 345; Swygart v. Willard, 76 
N.E. 755, 166 Ind. 25; State v. Tay- 
lor, 30 N.E. 628, 4 Ind.App. 296. 


Iowa.—State v. Ivey, 203 N.W. 38, 
200 Iowa 649; State v. Wilson, 141 N. 
W. 337, 157 Iowa 698; State v. Mc- 
Kinstry, 69 N.W. 267, 100 Iowa 82; 
State v. Johnson, 34 N.W. 177, 72 Iowa 
393; Artz v. Chicago, ete, R. Co., 44 
Iowa 284. 


Ky.—Shelby v. Grabble, 179 S.W. 1, 
166 Ky. 226: Smith v. Commonwealth, 
157 S.W. 1089, 154 Ky. 613; Sturgeon 
v. Commonwealth, 37 S.W. 679, 18 Ky. 
L. 668. 


Me.—State v. Priest, 103 A. 359, 117 


As a general rule, no foundation need be 
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laid for the admission of evidence strictly to con- 
tradict the testimony of a witness.*? 


However, it 


has been held that such foundation must be laid 


for Contradic- 


Me. 223; State v. Intoxicating Liq- 
uors, 27 A. 178, 85 Me. 304. 


Mass.—Commonwealth v. Dale, 163 
N.E. 158, 264 Mass. 535; Cumberland 
Glass Mfg. COLN: Atteaux, 85 N.E. 536, 
199 Mass. 426; Commonwealth v. 
Smith, 40 N.E. 189, 163 Mass. 411. 


Minn.—Northwestern Elevator Co. 
v. Great Northern Ry. Co., 141 N.W. 
298, 121 Minn. 321; Pye v. Bakke, 55 
N.W. 904, 54 Minn. 107. 


Mo.—State v. Cooper, 83 Mo. 698. 


Mont.—State v. Morris, 214 P. 332, 
67 Mont. 40. 


Neb.—Boche vy. State, 122 N.W. 72, 
84 Neb. 845. 


N.M.—State v. Ulmer, 20. P.(2d) 
934, 37 N.M. 222; State v. Newman, 
219 PP. 794,°29 N.M. 106. 


NuY.—Peo; jv.) “Hayes, 140. (NY: 
484, 35 N.E. 951, 23 LeR.A. 830, 37 Am. 
S.R. 572; Peopie vs Reitano, 179 N.Y. 
S. 318, 188 App.Div. 776; Hall v. Wag- 
ner, 97 N.Y.S. 570, 111 App.Div. 70; 
Kiernan v. Abbott, 1 Hun 109, 3 
Thomps.&C. 755, addenda; William 
McShane Co. v. Heilner, 56 N.Y.S. 1067, 
26 Misc. 720; Van Tassel v. New York, 
étc.,, R: Co.) 20 N.Y.S: 70 8jelMise. 299 
{aff 37 N.E. 566, 142 N.Y. 634]; Lurie 
v. Levy, 86 N.Y.S. 174; People we Fitz- 
gerald, 8 N.Y.S. 81. 


Ohio.—Mills v. State, 135 N.E. 527, 
104 Ohio St. 202; Kosienski v. State, 
157 N.E. 301, 24 Ohio App. 225. 


Pa.—Peterman v. Enggasser, 124 
A. 681, 280 Pa. 528; In re Silvius’ Es- 
tate, 3 Lack.Leg.N. 84. 


S.C.—State v. Alexander, 138 S.B. 
835, 140 S.C. 325; State v. Hunter, 63 
SIB. 685582. 5-Cel boy 


Tex.—Southland Life Ins. Co. v. 
Norton, (Civ. App.) 297 S.W. 10838 [rev 
on other grounds (Commn.App.) 5 S. 
W.(2d) 767, mandate conformed to 
(Civ.App.) 9 S.W.(2d) 752]; St. Louis, 
etc., R. Co. v. Bryson, 91 S.W. 829, 41 
Tex.Civ.App. 245; McBride y. State, 
(Cry 7 bl Siw. (20) 3855 -Rhodés* v: 
State, 7 S.W.(2d) 569, 110 Tex.Cr: 3538; 
Roberts v. State, 295 S.W. 609, 107 
Tex.Cr. 139; Wilson v. State, 281 S.W. 
1075, 103 Tex.Cr, 586; Cook v. \State, 
228 S.W.. 213, 88-Tex.Cr. 659; Henry 
v. State, 220 S.W. 1108, 87 Tex.Cr. 148; 
Porter v. State, 215 S.W. 201, 86 Tex. 
Cr. 23; Robinson v. State, 156 S.W. 
212, 70 Tex.Cr. 81; Cameron vy. State, 
153 S.W. 867, 69 Tex.Cr. 439; Long v. 
State, 127 S.W. 551, 59 Tex.Cr. 103; 
Green v. State, 98 S.W. 1059, 49 Tex. 
aa 645; Blanco v. State, (Cr.) 57 S.W. 


Utah.—Shepherd v. Denver & R. G. 
Re Co., 145) P2296, 45° Utah" 295: 


Va.—Fenner v. Commonwealth, 148 
S.Bs e821) 152) Va.. 1014) Nortunexsy, 
Conon eer iVbyAgroed Dis LKodl, AERC Nyrele 
669. 


Wash.—State v. Costello, 14 P.(2da) 
24, 169 Wash. 450; State v. Thorp, 233 
P. 297, 133 Wash. 61; State v. Wil- 
cox, 194 P. 575, 114 Wash. 14; State 


v: Stone, 120.4P: 76,66. Wash. 625; 
State v. Constantine, 93 P. 317, 48 
Wash. 218. 


poner ree v. Coucher, 15 Grant Ch. 
419. 


*By CHARLES REZNIKOFF (§§ 1347-1364). 


For later cases, 


developments and changes 


as a basis for contradiction as to collateral or in- 
cidental matters.?? 


Where the essential elements 


30. Durant v. State, 240 P. 1088, 32 
Okl.Cr. 288; Tallon v. State, 210 P. 
309, 22 Okl.Cr. 89;. Thompson v. State, 
276 S.W. 699, 101 Tex.Cr. 587. 


Rebuttal of evidence impeaching for 
bias or interest see supra §§ 1216, 
1217. 


31. Laying foundation for evidence: 


Impeaching witness generally see su- 
pra §§ 1002, 1003, 


Admissions, declara ee 
ments see infra §°135 


Documents see infra § i? 


Impeaching character or reputation of 
witness see supra §§ 1101, 1102. 


Inconsistent statements see supra §§ 
1275-1297. 


To show interest or bias see supra § 
1201. 


32. Ala.—Jerome H. Sheip, Inc., v. 
Baer, 97 So. 698, 210 Ala. 231; Carden 
v., State, 82 So. 423,203. Ala. 1473; 
Louisville, ete., R. Cov. Perkins, 51 
So. 870, 1@5 Ala. 471, 21 Ann.Cas, 1073. 


Colo.—Barry v. People, 68 P. 274, 
29 Colo. 395. 


La.—State v. Foster, 91 So. 411, 1506 
La. 971. 


Mo.—-State v. Martin, 
L377, 


N.C.—In re Craven’s Will, 86 S.E. 
587, 169 N.C. 561 


S.C.—State v. * toeicmane 64 S.E. 
595, 82 S.C. 388, 129 Am.S.R. 888. 


Wash.—State v. 
317, 48 Wash. 218. 


Pa.—See McKelvy v. De Wolfe, 20 
Pa. 374 (holding that it was not a 
ground of objection to a deposition 
that it purported to contradict a wit- 
ness whose deposition had been pre- 
viously taken on the other side and 
who had not been interrogated as to 
the matter testified to in the second 
deposition). e 


[a] Where witness testifies to ma- 
terial matter, he can be impeached by 
merely showing that the matter tes- 
tified to is untrue. State v. Constan- 
tine, 93 P. 317, 48 Wash. 218. 


[b] Testimony that former wit- 
ness who had testified to conversation 
in witness’s house had not been, on 
Gay of alleged conversation, at such 
house did not require the laying of a 
foundation. State v. Stockman, 64 S. 
E. 595, 82 S.C. 388, 129 Am.S.R. 888. 


Use of depositions as evidence gen- 
erally see Depositions §§ 342-374. 


33. Boles v. Peo., 86 P. 1030, 37 
Colo. 41; Hdmonds y. Commonwealth, 
264 S.W. 1100, 204 Ky. 495; In re 
Craven’s Will, 86 S.E. 587, 169 INGE: 
561. See People v. Evans, (Cal.) 41 
P. 444, 445 (“as to some of these mat- 
ters [cireumstances ealled out on 
cross-examination],, it may be true 
that no sufficient f@undation was laid 
for contradiction, but no objection was 
made on that ground in the one or two 
instances in which it should have been 
sustained”). But see State v. Good- 
son, 40 So. 771, 116 La. 388 (where a 
witness, in open court, made a specific 
announcement of his inability to 


and state- 


56 S.W. (2d) 


Constantine, 93 P. 


in the law see Annotations, same title and section number. 


a al aes 
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of time and place were left out of the question re- 
lied on as the foundation of the contradiction sought 
to be introduced in evidence, the contradiction is 
properly exeluded;** however, although questions 
propounded for the purpose of laying a foundation 
for contradiction were not definite as to time, where 
the witnesses understood the time referred to, the 
foundation was proper.®® A party to an action or 
proceeding, who has gone upon the stand, may be 
contradicted, and his eredibility impaired, by the 
evidence of witnesses called for that purpose, with- 
out first putting the same question, in form, to the 
party.°® Cross-examination to lay the foundation 
for the contradiction of testimony*®’ as to a matter 
in issue,*® or a collateral but relevant matter,*® is 
proper. 


Introduction of evidence other than testimony. 
A diagram, drawn in accordance with the testimony 
of a witness, may be introduced into evidence with- 
out having been first exhibited to the witness whose 
evidence is contradicted;*#® but, where witnesses 
have been asked to describe a person who was in- 
jured, and who was not in court, a photograph, for 
the purpose of contradicting the descriptions, is 
properly excluded where it has not been shown the 
witnesses and they have not been given an oppor- 
tunity to say whether or not the photograph is that 
of the person whom they stated they saw injured.*? 


Showing surprise to contradict one’s own witness. 
Although it is necessary to show surprise in order 
to be allowed to impeach one’s own witness by show- 
ing inconsistent statements,*? for a party to contra- 
dict his own witness by independent evidence show- 
ing the facts to be different from those testified to 
by such witness,*? it is unnecessary to show sur- 
prise as a foundation.** 


Disclosure of names of contradicting witnesses. 
A witness cannot rightfully refuse to disclose the 
name of one who, according to the witness, was 


speak or understand English, there 
was no necessity for questioning him 39. 
on the subject, and he was not en- 
titled to be informed as to the par- 
ticular instrumentality through which 


Ala.App. 93; 
185, 158 La. 400. 
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present when an offense is charged to have been 
committed, where such testimony might result in 
the contradiction of the witness’ testimony.*® 


[§ 1348] 4. Time for Contradicting Witness.*° 
Under the rules applicable to admission in rebuttal 
of evidence proper in chief,*? it has been held prop- 
er for the prosecution in a criminal ease to offer 
testimony in the reply for the purpose of contra- 
dicting a witness for accused, although the subject 
matter of the testimony formed a part of the di- 
rect case of the prosecution.4® Under the rules 
applicable to the introduction on cross-examination 
of evidence in support of the defense, in a civil ac- 
tion,*® a doctor’s report, it has been held, may not 
be introduced on cross-examination, over objection, 
as contradictory of plaintiff’s testimony, but would 
be admissible only, if competent at all, as part of 
defendant’s case.°®° Under the rules generally ap- 
plicable to reopening the case in civil trials,®>! where 
a witness is recalled after the case has been closed 
on both sides, and asked by the court, on the appl- 
cation of either party, to repeat what he had sworn 
to on the stand as to a given fact, and his answer 
agrees with what the judge certifies it to have been, 
it is not improper for the court to refuse to per- 
mit another witness to be called to introduce new 
and independent proof in order to contradict the 
witness as to the fact in question.®2 


[§ 1849] 5. Competency of Contradicting Wit- 
ness. In accordance with the general rules as to 
competency of witnesses,>* a party is competent to 
contradict the testimony of his own witness,*‘ al- 
though he thereby contradicts his own previous tes- 
timony;°> likewise, a party is competent to con- 
tradict the testimony of his adversary’s witness.5° 
A witness who has been contradicted on a material 
point by a witness for the adverse party is compe- 
tent to contradict the witness by whom he has been 
contradicted.57 


State, 252 S.W. 759, 95 Tex.Cr. 20. 187. 


Morse v. State, 112 So. 806, 22 47. 
State v. Brittain, 104 So. 


See Criminal Law § 2186. 


: 48. State v. Prater, 2 S.E. 108, 26 
S.C. 198, 613. 


his declaration would be contradict- 
ed). 

[a] Foundation to contradict state- 
ment of accused held sufficient.— 
State v. Dellahoussaye, 121 So. 742, 
168 La. 198. 


[b] Statement read from deposi- 
tion, although witness also testified 
orally.—Briggs-Weaver Machinery Co. 
vy. Pratt, (Tex.Civ.App.) 184 S.W. 732. 


34. State v. Ballew, 63 S.B. 688, 64 
S.B. 1019, 83 S.C. 82, 18 Ann.Cas. 569. 


35. State vy. Wright, 182 N.W. 385, 
192 Iowa 239. 


36. In re Bossom’s Will, 186 N.Y.S. 


782, 195 App.Div. 339. 
37. See cases infra notes 38, 39. 
Cross-examination: 

Generally see supra §§ 779-850. 


To discredit or test reliability gen- 
erally see supra §§ 1006-1029. 


38. Baxter v. Riverside Portland 
Gement Co., 133 P. 1150, 22 Cal.App. 
199; Fields v. State, 252 S.W. 759, 95 
Tex.Cr. 20. 


[a] Cross-examination of accused 
for impeachment of alibi.—Fields v. 


40. Bishop v. State, 9 Ga. 121, 125. 


“Tt is not the paper, but the proof 
upon which it is made out, that con- 
tradicts [the witness].” Bishop v. 
State, supra. 


41. Stiasny v. Metropolitan St. R. 
Co., 68. Nuys. 694, 5S App: Div. 172 
[aff 65 N.E. 1122, 172 N.Y. 656]. 


42. See supra § 1227. 
43. See supra § 1341. 


44. Greenleaf v. Pacific Telephone 
& Telegraph Co., 185 P. 872, 43 Cal. 
App. 691 (construing Code Civ. Proc. 
§ os as not changing common-law 
rule). 


45. O’Dell v. State, 106 So. 268, 140 
Miss. 719. 


[a] That witness had promised not 
to reveal name is insufficient ground 
for refusal. O’Dell v. State, 106 So. 
268, 140 Miss. 719. 

Confidential relations and privileged 
communications generally see supra § 
497 et seq. 

Duty to answer in general see su- 
pra § 869. 

46. Order of proof, rebuttal, and 
reopening of case generally see Crim- 
inal Law §§ 2179-2193; Trial §§ 169- 


49. See Trial § 175. 


50. Bottom v. Portland Electric 
Power Co., 9 P.(2d) 129, 139 Or: 209. 


51. See Trial §§ 179-187. 
52. People v. Sackett, 14 Mich. 320. 
53. See supra §§ 108-640. 


54. Hildreth y. Shepard, 65 B : 
(N.Y.) 265. ‘ ical 


Right to contradict one’s own wit. 
ness see supra § 1341. 


55 McLendon v. Grice, 24 So. 
119 Ala. 513. O. eee 


56. Plano Mfg. Co. v. Frawley, 32 
N.W. 768, 68 Wis. 577. 


Right to contradict adversary’s wit- 
mess see supra § 1340. 


57. Citizens’ F. & M 
Short, 62 Ind. 316, 326. 


“The alleged impeachment : 
would not affect his competency, but 
merely his eredibility. It would not 
disqualify him as a witness, and it 
would be for the jury to determine 
to what extent it should affect his 
credibility.” Citizens’ F. & M. Ins. Co 
v. Short, supra. ; 
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[§ 1350] 6. Recall of Witness for Contradicting 
Evidence.°* In accordance with the general rules as 
to recalling witnesses,°® a witness who has been 
examined may be recalled for the purpose of con- 
tradicting testimony introduced by the adverse par- 
ty.°° In a eriminal prosecution, it has been held 
within the discretion of the court to permit the pros- 
ecuting attorney to recall a witness for the state 
strictly to contradict a statement of accused;®* on 
the other hand, it has been held within the discre- 
tion of the court to refuse to permit the reéxamina- 
tion of a witness to contradict the witness of the 
adverse party as to a collateral matter about which 
the witness whose reéxamination is sought has been 
fully examined.®? In the examination of witness- 
es before a commissioner in a ease in equity, the 
reéxamination of a party for the purpose of con- 
tradicting the testimony of his opponent ought not 
to be permitted without special leave of the court, 
where the parties have been examined and cross- 
examined and discharged without any reservation 
of the right to recall or agreement for further ex- 
amination.°*? Where a party calls a witness who is 
contradicted by another witness of his own, he ean- 
not call the first to disprove what the second said.°# 


[§ 1351] 7. Examination of Contradicting Wit- 
ness.°®> Where evidence is admissible for the pur- 
pose of contradiction, questions addressed to the 
witness who is to contradict must conform to the 
evidence to be contradicted.°® It is improper for 
the court to overrule an objection to questions, for 
the purpose of contradicting the testimony of an- 
other witness, which do not relate to the time, place, 
and matters about which the prior witness has been 


Effect of contradiction generally 66. 


see infra § 1364. 
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Cox v. Commonwealth, 273 S. 
Wi bl 55209) Key. 787. 


[§§ 1350-1352 


asked.°7 Although it has been held proper to per- 
mit a leading question to be asked of a witness 
called to contradict the testimony of a party®® or 
accused,®® in accordance with the rule,7° a leading 
question may not generally be put to the contra- 
dicting witness on his direct examination.74 How- 
ever, the attention of a witness may be ealled to 
the testimony of an adverse witness and he may 
be asked if such testimony is true.7? A question, 
repeating previous testimony but not using the exact 
words of the witness and accompanied by the expres- 
sion “as [the witness] . . . testified,” is prop- 
erly excluded unless such expression is omitted, 
where there is nothing in the question, without 
using such expression, to prevent’a full inquiry.7* 
Where a witness states that certtin language was 
used by another person, such perSon may be called 
and asked if he used that identical language, and 
not simply asked as to what he said.7* It is im- 
proper, in examining a witness called to contradict 
testimony as to his statements, to ask questions made 
up in part of such testimony and in part of infer- 
ences of counsel.*® 


Inquiry into circumstances warranting contradic- 
tion. After a witness testified to the absence of 
another witness who had testified to being present, 
it was proper to ask the former if he could have seen 
the latter, if the latter had been present.7® 


[§ 1352] 8. Admissibility of Evidence’?7—a. In 
General. Although inadmissible otherwise, evidence 
may be admissible to contradict the testimony of 
a witness.7% Evidence, contradicting a witness and 
properly admissible, is not rendered inadmissible 


purpose of inquiry is merely to nega- 


See State v. Mc-| tive the existence of certain facts, a 


58. Recalling witness for purpose 
of impeachment generally see supra § 
1030. 


59. See supra §§ 773-776. 


60. Ga.—Rust & Johnston v. Shack- 
leford & Co., 47 Ga. 538. 


Mo.—State v. Murphy, 25 S.W. 95, 
das) SMO. 7s 


N.J.—Osborne v. O’Reilly, 
Ba. 60. 


Pa.—Brown v. Finney, 67 Pa. 214. 
Tex.—Dunham v. Forbes, 25 Tex. 23. 


[a] If fact testified to by witness 
whose testimony is contradicted did 
not take place, it could not have been 
given in chief; accordingly, the fact 
that the rebutting witness had been 
examined in chief, and had stated all 
he recollected of the transaction, con- 
stituted no valid objection to the in- 
troduction of his rebutting testimony. 
Brown vy. Finney, 67 Pa. 214. 


61. State v. Murphy, 25 S.W. 95, 
118 Mo. 7. 


62. Coppersmith v. Mound City R. 
Co., 51 Mo.App. 357. 


Contradiction of collateral matters 
generally see supra § 1345. 

63. Girault v. Adams, 61 Md. 1. 

Reéxamination of witnesses gener- 
ally see Equity § 689. 

64. Rapp v. Le Blane, 1 Dall. (Pa.) 
63, 1 L.Ed. 38. 


65. Examination generally see su- 
pra §§ 641-913. 


34 N.J. 


Pherson, 149 P. 1021, 77 Or. 151 (rec- 
ognizing rule). 

67. Frashure v. Commonwealth, 
195 S.W. 409, 176 Ky. 244. 


68. Jensen v. Steiber, 93 N.W. 697, 
4 Neb. (Unoff.) 227; Liquid Carbonic 
Co. v. Dilley, (Civ.App.) 150 S.W. 468 
[aff 202'S.W. 316, 109 Tex. 140]. 


69. State v. Lyons, 64 -P.236, 7 
Idaho 5380. 

70. See supra § 677. 

71a U.S, Angell oil h 84s Allen 


v. State, 28 Ga. 395, 73 Am.D. 760. 


72. Uhlman v. Farm Stock & Home 
Co., 148 N.W. 102, 126 Minn. 239, Ann. 
Cas.1915D 888; Douglass v. Leonard, 
ET ANDY. SO Le free laeN: YaS-c004,, and 
appeal den 18 N.Y.S. 144]; Gunter v. 
Watson, 49 N.C. 455. But see Scog- 
eins-v. Durner, wiS. He £9). 128) 98 ING 
C. 135 (an inquiry as to whether or 
not certain testimony was true, 
“ought not to have been allowed in 
that form. It should have been so put 
as to elicit the witness’ statement of 
facts, not merely to assail the veracity 
or truthfulness of the first witness”). 


[a] Method stated as correct prac- 
tice.—State v. Heller, 126 A. 298, 2 N. 
J.Misce. 1028. 


73. Daniels v. Weeks, 51 N.W. 278, 
90 Mich, 190. 


74 Stribley v. Welz, 8 Ohio Cir.Ct. 
571, 4 Ohio Cir.Dec. 520. See to same 
effect Chicago, ete., R. Co. v. Eaton, 
96 Ill.App. 570 [aff 62 N.H. 784, 194 
Ill. 441, 88 Am.S.R. 161] (as illustra- 
tion of holding that, when evident 


leading question may be proper as an 
exception to the general rule). 


[a] Unnecessary to refer to time 
and place of statement.—Stribley v. 
Welz=s Ohio: CinCt. 571, 4) OhiosCin: 
Dec. 520. Reference to time and place 
in laying foundation for showing in- 
consistent statemment see supra §§ 
1288-1293. 


75. Cobb v. U.'S., 5 Ct:Cl. 176: 


76. Andrews v. State, 48 So. 
159 Ala. 14. 


77. Admission of evidence in rebut- 
tal generally see Criminal Law 8§ 
2185-2189; Trial §§ 176-178. 


Evidence in rebuttal of statement 
by accused see Criminal Law § 2147. 


78. Kirkpatrick v. American Ry. 
EXxxpress Co., 6 S.W.(2d) 524, 177 Ark. 
334; Hunt-Forbes Const. Co. v. Martt, 
57 S.W.(2d) 37, 247 Ky. 376; Preston 
v. Ed Hockady Hardware Co., 279 P. 
332, 137 Okl. 288. See cases infra this 
note; and passim this section and §§ 
1353-1360. See also Murphy v. Mc- 
Mahon, 167 N.Y.S. 270, 179 App.Div. 
837 (holding evidence improperly ad- 
mitted not rendered proper because 
contradicting testimony of witness 
who had not testified at the time of 
admission). ry 


[a] Evidence incompetent as ad- 
mission admissible as contradiction.— 
(1) Incompetent as admission by 
agent. Phillips v. J. H. Lockey Piano 
Case Co., 90 N.E. 981, 205 Mass. 59. 
(2) Incompetent as admission of neg- 
ligence. Reynolds v. Maine Mfg. Co., 
128 A. 329, 81 N-H. 421. 


858, 


ae OPT Tey tae ae ay nek ey | eee eran 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1352-1353] 


because incidentally bringing out matters discredita- 
ble to the witness which could not be shown other- 
wise.*® Evidence which is inadmissible except to 
contradict a witness, but which contradicts nothing 
the witness has testified to, is madmissible,*® as 
where the supposed testimony referred to for the 
purpose of contradiction was not given,’! where a 
supposed statement of a witness referred to for the 
purpose of contradiction was never made,*? or where 
the transaction involved and that referred to for the 
purpose of contradiction were neither identical nor 
connected.8* 


Conformity to predicate.s* Contradictory evi- 
dence that is not pursuant to the predicate laid for 
its introduction is inadmissible.®® 


Details. It has been held improper for the con- 
tradieting witness to support his contradiction by im- 
material details;5®> however, where a witness was 
called to contradict the testimony of another witness 
as to the admission of a party, it was held that, al- 
though the party might content himself by a mere 
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was not limited to this but might go further and 
show exactly what was said, which, although not 
evidence of other facts, was competent as bearing 
on the credit to be given to the testimony of the 
witness as to the alleged admission.§7 


Importance of contradiction. Where the state- 
ment of a party’s witness is substantially true, evi- 
dence, unfavorable to the party and inadmissible 
otherwise, is not admissible to contradict the wit- 
ness.°8 


Discretion of court. The admission or exclusion 
of evidence offered to contradict a witness rests 
largely in the discretion of the trial court.8® In the 
exercise of that discretion, the trial court should 
consider the rule that evidence merely tending to 
degrade a witness unnecessarily should be exclud- 
ed.°° 


‘[§ 1353] b. Contradictory Effect—(1) In Gener- 
al. Evidence which directly tends to disprove the 
testimony of a witness is generally admissible in 


statement that no such admission was made, 


79. See cases infra this note. 


[a] Previous arrests.—Where de- 
fendant, charged with larceny, testi- 
fied that he had placed one hundred 
dollars in his stockings the morning 
of the larceny, and on cross-examina- 
tion stated that he always carried his 
money there, testimony of police de- 
tectives that they had searched de- 
fendant many times, and had found 
money on his person, but none in his 
stockings, although they had examin- 
ed them, was proper in rebuttal, al- 
though by such evidence it incidental- 
ly appeared that defendant had been 
previously arrested. People v. Pig- 
gott, 59. P. 31, 126 Cal. 509. 


{b] Previous imprisonment.—A 
witness who testifies that he lived at 
home continuously for a certain period 
may be contradicted by showing that 
ke was in prison during a part of the 
time. Com. v. Barry, 8 Pa.Co. 216. 


80. See cases infra notes 81-83. 


Evidence without direct tendency 
to contradict see infra § 1353. 


81. Birmingham & A. Ry. Co. v. 
Campbell, 82 So. 546, 203 Ala. 296; 
State v. Kidd, 175 P. 772, 24 N.M. 572; 
Whintringham v. Dibble, 66 N.Y. 634 
mem. 


82. People v. Laboda, 154 N.E. 446, 
S245 Te 2), 


83. State v. Garton, 133 A. 403, 102 
N.J.Law 318 [rev 129 A. 480, 3 N.J. 
Mise. 681]. 


84 Laying foundation for contra- 
diction see supra § 1347. 


8&5. Birmingham & A. Ry. Co. v. 
Campbell, 82 So. 546, 203 Ala. 296. 


86. See cases infra this note. 


[a] Details held inadmissible.—(1) 
Details of altercation. House v. 
State, 171 S.W. 206, 7 -Tex:Cr.0 338. 
(2) Details of what was said. Kirk- 
land v. State, 108 So. 262, 21 Ala.App. 
348. (3) Particulars of sales. Reed 
v. State, 200 S.W. 8438, 82 Tex.Cr. 657. 
(4) Where a prosecuting witness de- 
nied any personal acquaintance with 
accused, testimony that accused was 
personally acquainted with the prose- 
cuting witness and had been in her 
room on several occasions contradict- 
ed her fully, and evidence of what was 
said or done on one such occasion was 
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he | contradiction.®1 


® 


immaterial and inadmissible. Crosby 
v. People, 27 N.E. 49, 137 Ill. 325. 


87. Mt. Adams, etc., Inclined Plane 
R. Co, v.) Isaacs 178 Ohio ‘Cir.Ct 177, 
10 Ohio Cir.Dec. 49. 


88. See cases infra this note. 


[a] Photographs of particular res- 
idences.—Where, in condemnation 
proceedings, defendants claimed in- 
creased value of the land taken by 
reason of its proximity to a fashion- 
able club, around which costly resi- 
dences and expensive improvements 
had been constructed, and the peti- 
tioners’ witness did not distinguish 
particular buildings by looking at cer- 
tain photographs taken in the vicinity, 
which disclosed expensive country 
residences with elaborate improve- 
ments, such photographs were not ad- 
missible in evidence as tending to 
impeach the witness. Chicago, etc., 
R. Co. v. Kline, 77 N.H. 229, 220 Ill. 
334. Admissibility of documents in 
SS ae generally see infra § 
1359. 


[b] Statement at coroner’s in- 
quest.—W here, in an action against a 
street railroad company for causing 
the death of plaintiff’s son, the motor- 
man, on cross-examination, said he 
was present at the coroner’s inquest, 
but did not testify, and plaintiffs then 
produced a transcript of the evidence 
at the coroner’s inquest by which it 
appeared that the motorman was 
sworn and in answer to questions, 
stated his name, residence, and busi- 
ness, but when asked as to the acci- 
dent said, “I don’t care to testify. I 
might incriminate myself,” it was 
proper to exclude that statement from 
the jury, as the statement that he had 
not testified at the inquest was sub- 
stantially true, and plaintiffs were not 
entitled to have the jury draw any 
inference to defendant’s prejudice 
from the motorman’s refusal to tes- 
tify. Masterson v. St. Louis Transit 
Co., 98 S.W. 504, 103 S.W. 48, 204 Mo. 
507. Admissibility of statements in 
Se  enigee generally see infra § 
1 3 


Contradiction as to collateral and 
immaterial matters generally see su- 
pra §§ 1345, 1346. 


89. U.S.—Salem News Pub. Co. v. 
Caliga, 144 F. 965, 75 C.C.A. 678. 


Evidence which has no direct tend- 


Ala.—A. G. Rhodes Furniture Co. v. 
Weeden, 19 So. 818, 108 Ala. 252. 


Conn.—Todd vy. Bradley, 122 A. 68, 
99 Conn. 307. 


Ill.—People v. Feinberg, 86 N.B. 584, 
237 Ill. 348. 


Mass.—Commonwealth v. Dale, 163 
N.E. 158, 264 Mass. 535; Conant v. 
Johnston, 43 N.H. 192, 165 Mass. 450. 


Minn.—Matthews v. Hershey Lum- 
ber Co., 67 N.W. 1008, 65 Minn. 372. 


Neb.—Heyen v. State, 210 N.W. 165, 
169, 114 Neb. 783 [eit Cyc]: 


N.H.—Perkins v. Roberge, 39 A. 583, 


69 N.H. 171; Perkins v. Towle, 59 N. 
dale Gyan, 

N.Y.—Laidlaw v. Sage, 37 N.Y.S. 
770, 2 App.Div. 374 [rev on other 


grounds 52 N.H. 679, 158 N.Y. 73, 44 
L.R.A. 216]. 


Vt.—Powers v. Leach, 26 Vt. 270. 


90. Crocker First Federal Trust 
Co. v. U. S., 38 F.(2d) 545. 


91. Ala.—Clifton v. Gay, i09 So. 
168, 21 Ala.App. 412 [cert den 109 So. 
170, 215 Ala. 22]. 


Ark.—C, A. Wooten & Co. v. Bain- 
Adams Co., 226 S.W. 134, 146 Ark. 462; 


Rector v. Robins, 102 S.W. 209, 82 
Ark, 424, 

Cal.—People vy. Kilvington, 26 P. 13 
[rev on other grounds 37 P. 799, 104 


Cal. 86, 43 Am.S.R. 73]. 


Colo.—Barry v. People, 68 P. 274, 
29 Colo. 395. 


D.C.—Distriet of Columbia v. Ches- 
sin, 61 App.D.C. 260, 61 F.(2da) 523; 
Ofenstein v. Bryan, 30 Apprbs©s 18 


Ga.—Augusta Nat. Bank v. Cun- 
ningham, 75 Ga. 366. 


Idaho.—State v. Trego, 138 P. 1124, 
25 Idaho 625. 


Ky.—Foure vy. Commonwealth, 265 
S.W. 4438, 205 Ky. 62. 


Mass.—Cotton v. Boston El. R. Co., 
Lt NEE 698) 191 Mass, 108 Gomme v. 
Goodnow, 98 N.E. 677, 154 Mass. 487; 
Com. v. Hunt, 4 Gray 421. 


Mich.—Neal y. Neal, 147 N.V 
181 Mich. 114. Negba, 


Mo.—Schloemer y. St. Louis Transit 
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eney to contradict a witness is inadmissible for | the purpose of contradiction;°? thus, evidence, to 


Co., 102 S.W. 565, 204 Mo. 99; State 
v. Goddard, 62 S.W. 697, 162 Mo. 198. 


Neb.—Benton vy. State, 247 N.W. 
21, 124 Neb. 485; Swogger v. State, 
214 N.W. 70, 115 Neb. 621 [rev on oth- 
er grounds 218 N.W. 416, 116 Neb. 
563]; Heyen v. State, 210 N.W. 165, 
169,-114 Neb. 783 [quot Cyc]; Con- 
tinental Bldg., etc., Assoc. v. Aulgur, 
74 N.W. 405, 54 Neb. 115. 


N.H.—Blodgett v. Park, 84 A. 42, 
76 N.H. 435, Ann.Cas.1913B 853. 


N.C.—State v. Burno, 74 S.E. 462, 
158 N:C.632. 


Okl.—Farmers’ Union Co-op. Gin v. 
Hollis, 2 P.(2d) 951, 151 Okl. 134. 


Pa.—Aikin v. McKeown Oil Co., 4 
Aw 997, 0189" Pagn30.) Chulekiy: Uns: 
Fire Ins. Co., 30 Pa.Super. 435; 
adelphia v. Howell, 19 Pa.Super. 76. 


R.I.—State v. Casasanta, 73 A. 312, 
29° Ril. 687. 


$.C.—Charping v. Toxaway Mills, 
50 S.B. 186, 70 S.C. 470. 


Tex.—Daggett v. Wolff, (Civ.App.) 
44 S.W.(2d) 1063; West Texas Supply 
Co. v. Dunivan, (Civ.App.) 182 S.W. 
425; International, etc., R. Co. v. Boy- 
kin, (Civ.App.) 85 S.W. 1163 [rev on 
other grounds 89 S.W. 6389, 99 Tex. 
259]; Monroe v. State, 289 S.W. 686, 
105 Tex.Cr. 543; King v. State, 256 
S.W. 267, 96 Tex.Cr. 157; Dolezal v. 
State, 191 S.W. 1158, 80 Tex.Cr. 603; 
Coy ae v. State, 85 S.W. 803, 47 Tex. 

tT O25. 


See cases infra this note; and §§ 
1354-1360. 
[a] Sufficiency of contradiction.— 


Where accused testified that not one 
of a number of stolen tubs of butter, 
alleged to have been knowingly re- 
ceived, was marked with the name of 
the owner, one tub, so. marked, was 
properly received in evidence without 
the others in contradiction. State v. 
Katz, 127 A. 666, 3 N.J.Misc. 228 [aff 
130 A. 920, 102 N.J.Law 224]. 


[b] Contradiction of opinion.—(1) 
The price asked by a witness for cer- 
tain property is admissible as evi- 
dence to contradict his testimony as 
to the value of such property. Cot- 
ton v. Boston El. R. Co., 77 N.E. 698, 
191 Mass. 103. (2) Where, in an ac- 
tion for flooding lands, a witness tes- 
tified for,defendant as an expert that, 
in his opinion, defendant’s culvert 
was sufficiently large for the size of 
the stream, that it was the largest 
culvert he ever built, plaintiff could 
show that a culvert built for another 
company, a short distance further 
down stream, was larger than defend- 
ant’s. Emry v. Raleigh, ete, R. Co., 
OMS sHine Loo OZ IN © 0. 9rd, CAuINSeEy, 
$27 [aff 11 S.B. 162, 105 N.C. 44). 


{c] Condition of person.—(1) Tes- 
timony that the condition of the wit- 
ness was due to an injury may be 
eontradicted by evidence that it was 
due to drugs. Maryland Casualty Co. 
v. Kelly, 45 F.(2d) 788 [aff 45 F.(2d) 
782]. (2) Testimony that the wit- 
ness was unconscious for a certain 
time may be contradicted by evidence 
of a telephone call by the witness 
within such period. Kirkland  v. 
State, 108 So. 262, 21 Ala.App. 348. 
(3) Testimony that accused was ren- 
dered irresponsible by certain letters 
may be contradicted by evidence of 
the apparent lack of genuineness of 
the letters. Jamison v. State, 60 So. 
944, 7 Ala.App. 3. (4) Testimony of 
accused that certain scars were caus- 
ed by the police after his arrest may 
be contradicted by evidenee that he 
had the scars before. State v. Wil- 


liams, 274 S.W. 427, 309 Mo. 155. (5) 
Testimony that witnesses were sober 
may be contradicted by certain evi- 
dence showing that they were intox- 
icated. Labreeque v. Donham, 127 
N.E...537, 236° Mass. 10. (6) Testi- 
mony that a certain person was in- 
toxicated may be contradicted by evi- 
dence that he had no money with 
which to buy liquor that day. Yon- 
kus v. McKay, 152 N.W. 1031, 186 
Mich. 203, Ann.Cas.1917E 458. 


{d] Condition of place or thing.—- 
(1) Testimony as to the condition of 
a place as to tracks may be contra- 
dicted by evidence that many per- 
sons walked about the place after the 
occurrence in question and before the 
witness saw the plaee. Phillips v. 
State, 65 So. 444, 11 Ala.App. 15. (2) 
Testimony that crossing was in fair 
condition may be contradicted by evi- 
dence that other vehicles, as well as 
that in question, broke down. Pitts- 
burgh, C., C. & St. L. Ry. v. Dooley, 
32 Ohio Cir.Ct. 655. (3) Evidence of 
repairs is admissible to contradict 
testimony of unchanged condition. 
Schloemer y. St. Louis Transit Co., 
102 S.W..565, 204 Mo. 99. (4) Testi- 
mony that pistol was not in a condi- 
tion to be shot may be contradicted 
by evidence that accused in the quar- 
rel out of which the accusation grew 
drew the pistol from his pocket and 
snapped it. Dolezal v. State, 91 8. 
W. 1158, 80 Tex.Cr. 608. 


[e] Conduct.—(1) Associating 
with certain persons. O’Connor v. 
Commonwealth, 48 S.W.(2d) 819, 243 
Ky. 401 (denial of association with 
certain persons may be contradicted 
by testimony that they were arrested 
together); Gross v. State, 135 S.W. 
373, 61 Tex.Cr. 176, 33 L.R.A.N.S. 477. 
(2) Carrying concealed weapon. Bal- 
lard v. Commonwealth, 159 S.BE. 222, 
156 Va. 980. (3) Committing simi- 
lar crimes. Commonwealth v. Corcor- 
an, 148 N.E. 123, 252 Mass. 465 (hold- 
ing evidence admissible as tending to 
contradict the testimony of defend- 
ant that he had nothing to do with 
other similar cases shown as part 
of a general scheme). See Morris v. 
State, (Ga.) 169 S.E. 495 (where a 
statement to the jury by accused, not 
under oath, is authorized, a statement 
by accused that he had never com- 
mitted'a robbery may be contradicted 
by testimony as to a ropbery short- 
ly before that in question). (4) Mak- 
ing false acousations by addict as to 
purchase of narcotic. Vamvas v. U. 
S., 13 F.(2d) 347. (5) Representing 
oneself as agent of certain person. 
Dockarty v. Tillotson, 89 N.W. 1050, 
64 Neb. 432. (6) Riding in automo- 
bile with certain person, Clift v. 
State, 243 S.W. 955, 155 Ark. 37. (7) 
Selling intoxicants. Reed v. State, 
200 S.W. 8438, 82 Tex.Cr. 657. (8) 
Signing notes for husband. Citizens’ 
Bank & Trust.Co. of Middlesboro, Ky., 
v. Allen, 438 F.(2d) 549. (9) Using 
abusive language. Porter v. State, 
12 S.BE. 583, 86 Ga. 362; Lampkin v. 
State, 85 S.W. 803, 47 Tex.Cr. 625. 
(10) Using intoxicants. Common- 
wealth v. Dale, 163 N.H. 158, 264 
Mass. 535 (testimony that witness’ 
daughter never took a drop of liquor 
in her life may be contradicted by 
the testimony of the daughter that 
she took a drink now and then); Com. 
i oodn ey 28 N.E. 677, 154 Mass. 


[f] Existence of engagement,— 
Festimony of a witness that a woman 
told him that she was not engaged 
to a certain man is admissible to con- 
tradict the testimony of another wit- 
ness that he was told of the engage- 
ment by such man. Longer v. Beak- 


ley, 153 S.W. 811, 106 Ark. 213. 


{g] Handwriting of lost memo- 
randum.—Com. v. Hunt, 4 Gray 
(Mass.) 421. 

[h] Knowledge of person.—(1) 


One who denies knowing certain per- 
sons may be contradicted by showing 
that he conferred with them at a cer- 
tain time. Levy v. People, 80 N.Y. 
327. (2) Testimony that a witness 
never saw a certain person before a 
certain time may be contradicted by 
evidence that the witness had a quar- 
rel with such person before such 
time. Peopie v. Kilvington, 36 P. 13 
[rev on other grounds 37 P. 799, 104 
Calbs86;~ 43 TAmiS i Ry 273d. eu weve 
dence that a witness who testified 
that she knew plaintiff had been un- 
able to point him out at a former trial 
is admissible tosshow that the wit- 
ness was unacquainted with plaintiff. 
International, ete., R. Co. v. Boykin, 
(Civ.App.) 85 S.W. 1163 [rev on other 
grounds 89 S.W. 639, 99 Tex. 259]. 


[i]. Presence of person.—(1) 
Presence of witness. Khan vy. Zeman- 
sky, 210 P. 529, 59 Cal.App. 324 (tes- 
timony as to the presence of a wit- 
ness at a transaction because of a 
certain transaction of his own at the 
time may be contradicted by evidence 
that such transaction by the witness 
did not occur at the time); Lefever v. 
Stephenson, (Mo.) 193 S.W. 840. (2) 
Denial that accused had ever been in 
a certain city may be contradicted 
by evidence that at the time of a 
previous arrest accused had _ head- 
gear bearing the label of a haberdash- 
er of such city., O’Connor v. Com-= 
mony eaite, 48 S.W.(2d) 819, 243 Ky. 


[j] Statement by court.—Cum- 
mings v. Connectfeut General Life 


Ins. Co., 148 A. 484, 102 Vt. 351. 


[k] Strength: of timber.—Testi- 
mony that a piece of timber was too 
small to bear a certain weight may be 
contradicted by evidence that the wit- 
ness himself used timber of the same 
size to bear the same weight at an- 
other time and place. Charping v. 
rh nage Mills, 50 S.E. 186, 70 S.C. 


92. Cal.—Peo. v. Storke, 60 P. 420 
[rev on other grounds 60 P. 1090, 128 
Cal. 486]. ‘ 


Conn.—Chany vy. Hotchkiss & Tem- 
pleton, 63 A. 947, 79 Conn. 104. 


Ga.—Louisville, ete, .R. Co. v. 
Varner, 60 S.E. 162, 129 Ga. 844; 
Fink v. Ash, 24 S.E. 976, 99 Ga. 106. 


Idaho.—State v. Trego, 138 P. 1124, 
25 Idaho 625. 


Iowa.—State v. Weems, 65 N.W. 
387, 96 Iowa 426; Leiber v. Chicago, 
etc., R. Co., 50 N.W. 547, 84 Iowa 97. 


Ky.—Cox v. Commonwealth, 273 8S. 
W. 515, 209 Ky. 787; Wagner v. Com., 
108 S.W. 318, 32 Ky.L. 1185. 


Me re)2 3 vy. Williams, 3 Md. 


Mass.—Farnum y. Farnum, 13 Gray 
508; Underhill v. Agawam Mut. F. 
Ins. Co., 6 Cush. 440; Com. yv. Park- 
er, 2 Cush. 212. 


Minn.—State v. Hayward, 65 N.W. 
68, 62 Minn. 474; State v. Lawlor, 9 
N.W. 098, 28 Méinn. 216; Goodell y. 
Ward, 17 Minn. 17. 


Miss.—Cannon vy. State, 
147. 


Mo.—State v. Barrington, 95 S.W. 
235, 198 Mo. 23 [error dism 27 S.Ct. 
582, 205 U.S. 488, 51 L.Ed. 890]. 


N.H.—Theobald y. Shepard Bros., 


57 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be contradictory, must not be too remote in time;°° 
testimony as to a statement made to the witness is 
not disproved by evidence that such statement is 
not true;°* nor is the testimony of a witness, who 
was not present, that he never heard the statement 
in question made,®® or that he never heard the wit- 
ness, sought to be diseredited, state the facts tes- 
tified to,°® admissible as contradiction. 


V1 A. 26, 75 N.H. 52. 


N.J.—Gunn vy. Mumford, 65 A. 989, 
74 N.J.Law 601. 


N.Y.—Plyer v. German-American 
Ins. Co., 24 N.E. 929, 121 N.Y. 689, 3 
Silv.A. 46; Murphy v. McMahon, 167 
N.Y.S. 270, 179 App.Div. 837; Sturgis 
v. Fifth Ave. Coach Co., 107 N.Y.S. 
270, 122 App.Div. 658; People v. Way, 
104 N.Y.S. 277, 119 Apy.Div. 844, 21 
ee 149 [aff 84 N.E. 1117, 191 N. 


Tex.—lIrvin v. State, 148 S.W. 589, 
67 Tex.Cr. 108. 


Vt.—Hine v. Pomeroy, 39 Vt. 211. 


Wash.—Keim v. Rankin, 82 P. 169, 
40 Wash. 111. 


Wis.—St. Marie v. Polleys, 1 N.W. 
389, 47 Wis. 67. 


See cases infra this note; 
fra notes 93-96. 


[a] Evidence as to habit, custom, 
or practice held inadmissible as con- 
tradiction.—(1) Evidence as to cus- 
tomary sobriety was inadmissible to 
contradict testimony as to intoxica- 
tion on certain occasions. Carr v. 
West End St. R. Co., 40 N.E. 185, 163 
Mass. 360. (2) The custom of a bank 
in handling special deposits was in- 
admissible to contradict testimony as 
to a direction to list a deposit sepa- 
rately. Hanby v. First Sav. Bank of 
Spring Hill, 197 N.W. 51, 197 Iowa 
150. (3) Evidence that a certain re- 
quirement had been dispensed with 
in other contracts made at about the 
same time was not admissible to con- 
tradict testimony that the require- 
ment had not been dispensed with in 
the oral contract in question. Low- 
enstein v. Lombard, Ayres & Co., 58 
N.E. 44, 164 N.Y. 324. (4) Evidence 
of what trainmen commonly did, or 
did not do, was inadmissible to con- 
tradict testimony as to whistling at a 
erossing. Chicago, R. I. & G. Ry. Co. 
v. Vinson, (Tex.Civ.App.) 61 S.W.(2d) 
532. (5) Evidence that a bell at a 
crossing was not always rung was in- 
admissible to contradict tstimony as 
to the ringing of the bell, although 
the witness relied to a great extent 
on the fact that it was usually rung. 
Muttie “v.i Pitchburg!RiioCo.,) 250N.E, 
19, 152 Mass. 42. 


{b] Evidence held inadmissible to 
contradict certain denials.—(1) Denial 
of any “serious difficulty” with any 
person other than accused, by evi- 
dence that the witness was not on 
good terms with other persons. Stew- 
ard v. State, 123 So. 891, 154 Miss. 
858. (2) Denial of a witness that 
he and his wife were separated at a 
certain date, by evidence of a petition 
for divorce filed almost a month after 
that date. Prior v. State, 270 S.W. 
164, 99 Tex.Cr. 332. (3) Denial of 
the receipt of certain letters by the 
witness, by evidence that they were 
found in the witness’ place of busi- 
ness. Lyle v. Proctor, 2 S.W.(2d) 
1085, 176 Ark. 1205. (4) Denial that 
the’ witness permitted any one to use 
his railroad pass, by evidence that 
accused was using such pass on occa- 
sions other than that in question. 
Leach v. State, 189 S.W. 733, 80 Tex. 
Cr. 376. (5) Inability to remember 


and in- 


WITNESSES 


the same.! 


a certain conversation, by evidence 
that the witness was requested to re- 
member it. Pinkham v. Benton, 63 N. 
H. 226. (6) Lack of Knowledge of 
the general character of deceased for 
violence, by evidence of specific acts 
of violence within the knowledge of 
the witness. Chapman y. Gilmore, 143 
S.E. 773, 38 Ga.App. 297. 


{c] It has been held improper to 
attempt to disprove testimony as to: 
(1) Employment by a witness at cer- 
tain respectable work, by evidence 
that she had been conveyed from a 
house of ill fame. Zucht v. Brooks, 
(Tex.Civ.App.) 216 S.W. 684. (2) En- 
trance into a conspiracy through fear, 
by evidence of the witness’ general 
reputation as an overbearing negro 
and that the negroes in the com- 
munity in which he lived were afraid 
of him. Choice v. State, 114 S.W. 
132,454 Pex. Credits), (8) identtifica- 
tion of an asailant, by evidence that 
the witness was unable to recognize 
another guilty of a like offense under 
somewhat similar circumstances. 
Haynes v. State, 90 S.E. 485, 18 Ga. 
App. 741. (4) Marriage of a woman 
to a certain person, by evidence of 
her subsequent lewd conduct. Com. 
v. Lee, 9 N.E. 11, 143 Mass. 100. (5) 
Mode of investment of the money in- 
herited from the father of a former 
witness, since deceased, by evidence 
that the legatee left specified prop- 
erty. Deal v. Mosely, 94 S.E. 1013, 
147 Ga. 523. (6) Pointing out of the 
location of a certain mine as without 
the boundaries of a certain tract, by 
evidence that by public reputation the 
boundaries of such tract included the 
mine. Stewart v. Douglass, 100 P. 711, 
9 Cal.App. 712. (7) Purchase of au- 
tomobile through cash payment, by 
evidence of difficulty in paying for 
household expenses. Waddell v. Rob- 
erts,..246 BP. .755, 139. Wash. 273.,,. (8) 
Residence, by fact that proper officials 
did not place the witnéss’ name on 
the assessment roll of the town. 
Soucy v. Knight, 161 A.~132, 52 R.I. 
405. (9) Testimony of a witness at 
a certain trial by a court steno- 
grapher, by the statement of such 
witness that he does not recollect 
such testimony. Gillespie v. Beecher, 
56 N.W. 69, 96 Mich. 486. (10) Theft 
of an automobile, by evidence that the 
original charge was reckless driving 
and transporting liquor. Willie v. 
State, 139 A. 289, 153 Md. 613. 


Preliminary proof as requisite to 
show contradiction see infra text and 
notes 98-1. 


93. King v. State, 
96 Tex.Cr. 157. 
note. 


[a] Condition of building.—City of 
Macon v. Hawes, 108 S.E. 479, 27 Ga. 
App. 379. 


[b] Method of operation.—Cheno- 
weth v. Southern Pac. Co., 99 P. 86, 53 
Orn iit. 


[c] Testimony as to insulting re- 
marks about wife of accused may not 


256 S.W. 267, 
See cases infra this 


‘be contradicted by evidence of com- 


plimentary remarks by deceased long 

prior to the remarks complained of. 

Benga v. State, 55 S.W. 497, 41 Tex. 
r. 400. 
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Requisite preliminary proof.®7 In order to ren- 
der evidence of certain facts admissible as con- 
tradiction it may be necessary to show additional 
facts,°® for example, that the cireumstances in each 
case were the same.°® 
observation is not admissible as contradictory, where 
it is not sufficiently shown that the conditions were 


Evidence as to conditions of 


94. Collins v. Stephenson, 8 Gray 
(Mass.) 438; Cox v. State, 174 S.W. 
1067, 76 Tex.Cr. 326. 


95. Compher v. Browning, 76 N.E. 
678, 219 Ill. 429, 109 Am.S.R. 346; 
Bennett v. State, 81 S.W. 30, 47 Tex. 
Cx 627 


96. Fields v. Missouri Pac. R. Co., 
88 S.W. 134, 118 Mo.App. 642. 


97. Cross references: 


Foundation for introduction of docu- 
ments see infra § 1359. 


Identity of conversation see infra § 
1357. 


Laying foundation for contradiction 
see supra § 1347. 


98. See cases infra this note; and 


infra note 99. 


[a] Evidence held admissible as 
contradictory on proof of certain ad- 
ditional facts.—(1) Evidence that 
similar busses equipped with a simi- 
lar governor exceeded such speed was 
admissible to contradict evidence that 
a bus, equipped with a certain gover- 
nor, could not exceed a certain speed. 
Consolidated Coach Corporation v. 
Hopkins’ Adm’r, 37 S.W.(2d) 1, 238 
Ky. 136. (2) Where it has been es- 
tablished that a certain person was 
solely in charge of a certain tele- 
phone, his evidence is admissible to 
deny that a certain conversation took 


place. Commonwealth v. Ruff, 92 Pa. 
Super. 530. 
{[b] It has been held improper to 


attempt to disprove testimony as to: 
(1) Amount of lumber ina yard ata 
certain time, by evidence that such 
was the amount in subsequent years, 
and that the witness had mistaken the 
year in which he saw the quantity 
testified to, without proof that the 
witness had seen the lumber in sub- 
sequent years. Patterson v. Smith, 
50 A. 1106, 73 Vt.. 360. (2) . Certain 
date, as fixed by the date of a check, 
by the testimony of the drawer as to 
other checks given the witness, where 
the drawer could not testify that he 
did not give the witness a check of 
that date. Arkansas Power & Light 
Col vitOrr, 814--SIW.(20)\ FELT Ami 
329. (3) Friendly relations with a 
testator, by evidence of the use of 
unfriendly language by the testator, 
relative to the witness, out of his 
presence, without proof that the wit- 
ness knew of such language. Layman 
v. Conrey, 60 Md. 286. (4) Purchase 
of goods solely from first-class hous- 
es by the witness’ husband by evi- 
dence that the witness made a pur- 
chase from a dealer in jobs, without 
proof that she was acting as her hus- 
band’s agent. Rumberg v. Cutler, 84 
A. 107, 86 Conn. 8. 


99. See cases infra this note. 


[a] Hlustrations.—(1) Ability to 
recognize assailants. Haynes v. 
State, 90 S.E. 485, 18 Ga.App. 741. 
(2) Relative character and size of 
cars used in shipment of cattle and 
relative compactness of cattle. Mis- 
souri, K. & T.. Ry. Co. of Texas vy. 
Golson, (Tex.Civ.App.) 133 S.W. 456. 


1. Foote v. Chicago, N. S. & M. R. 
Co., 256 Ill.App. 581. 
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[§ 1354] (2) Direct 


Contradiction. 


WITNESSES 


Evidence, _ elsewhere.® 


which directly contradicts the testimony of a wit- 


ness, is generally admissible for such purpose.’ 
witness who has testified that a certain person made 
a certain statement may be contradicted by such 
he may be contradicted by the 
denial of a person with such person at the time;* 
and, where a witness testifies that he himself made 
a certain statement to certain persons, his testimony 
may be contradicted by the denial of such persons.° 
Testimony as to the presence of a certain person 


person’s denial ;? 


may be contradicted by evidence 


2 <Ala.—Bradley v. State, 110 So. 
157, 21 Ala.App. 539 [cert den 110 So. 
162, 215 Ala. 140 (Sayre, J. concurring 
in opinion on this point)]; Gossett v. 
Morrow, 58 So. 799, 4 Ala.App. 306. 


Ga.—Wash y. State, 153 S.H. 376, 
41 Ga.App. 451. 


Idaho.—State v. Silva, 120 P. 835, 21 
Kdaho 2Zat « 


Kan.—Matthews v. McNeill, 157 P. 
387, 98 Kan. 5. 


La.—State vy. Gibbs, 95 So. 716, 153 
La. 274. 


Mich.—Yonkus v. McKay, 152 N.W. 
1031, 186 Mich. 203, Ann.Cas.1917E 
458. 


N.Y.—Bonelli v. Pisani, 158 N.Y.S. 
1033. 


S.D.—State v. Tallakson, 207 N.W. 
158, 49 S.D. 366. 


Tex.—Thomason vy. State, 286 S.W. 
1204. 05. "Fex.Cr. 119s Hopkins v. 
State, 180 S.W. 1094, 78 Tex.Cr. 319; 
Collinsiv; State, T7SUS.W..345,. 00 Lex. 
Cr. 156; Luttrell ‘vc State, 157 S.W. 
Toner Mexia 183. 


Wash.—State v. Hood, 175 P. 27, 103 
Wash. 489, 


See cases infra notes 3-6. 


Ss. Bray v..iatham, 8 S.H. 64, 31 
Ga. 640; Rosellen v. Herzog, 19 N.Y.S. 
314; U’Ren v. Falls City Mill & Feed 
Co, 235 BP. 2; 134 Wash. 1235 ‘See HH. 
Albrecht & Co. v. Massing, 199 Ill. 
App. 182. 


4. Lumpkin v. State, 97 So. 171, 19 
Ala.App. 272. 


5. State v. McKinney, 3 P. 356, 31 
Kan. 570. 


6 James v. State, 32 So. 237, 133 
Ala. 208; People v. De France, 62 N. 
Wi 7095 102 Mich? 563,23 JLaRA, 139) 
Renn v. State, 143 S.W. 167, 64 Tex. 
Cr63 9. 


[a] Presence at work.—James v. 
State, 32°S0. 237, 133 Ala.208. 


7. Hutson v. Imperial Royalties 
Co., 5 P.(2a) 825, 134 Kan..378, 85 A. 
R. 789 [aff 13 P.(2d) 298, 135 Kan. 718, 
and mod and second pet for reh den 
14 P.(2d) 658, 1386 Kan. 176]. See 
cases infra this section. 


[a] Evidence of independent cir- 
cumstances.—A witness may be con- 
tradicted by evidence of independent 
circumstances as well as by state- 
ments directly contrary to his own. 
In re Tompkins’ Estate, 11 P.(2d) 886, 
123) CalApp. 670; "City of Victor vz 
Smilanich, 131 P. 392, 54 Colo. 479. 


8. See supra § 1353. 


9. U.S.—Hoagland v. Canfield, 160 
BR. 146. 

Ala.—Davis v. 
1002, 163 Ala. 385. 


Ark.—St. Louis, etc., R. Co. v. Clark, 
119 S.W. 825, 90 Ark. 504. 


Anderson, 50 So. 


A 


of his presence 


Cal.—People v. Freeman, 28 P. 261, 
92 Cal. 359; Davis v. California Pow- 
der-Works, 24 P. 387, 84 Cal. 617 [er- 
ror dism 14 S.Ct. 350, 151 U.S. 389, 38 
L.Ed. 206]. 


Ill.—People v. Dougherty, 107 N.E. 
695, 266 Ill, 420. 


Ind.—Knapp v. State, 79 N.B. 1076, 
168 Ind. 153, 11 Ann.Cas, 604. 


Ky.—Lake v. Commonwealth, 273 
S.W. 511, 209 Ky. 832; Commonwealth 
v. Hourigan, 12 S.W. 550, 89 Ky. 305, 
14 Ky... 509. 


Mass.—Coitnmonwealth v. Lee, 9 N. 
E. 11, 143 Mass. 100. 


N.J.—State v. Skillman, 70 A. 83, 76 
N.J.Law 464 faff 76 A: 1073, 77 N.J. 
Law 804]. 


N.Y.—Eswein v. Hodgkinson, 108 
N.Y.S. 531, 124 App.Div.-6;. Pharo v. 
Beadleston, 21 N.Y.S. 989, 2 Misc. 424 
[aff 19 N.Y.S. 816]; Chesebrough v. 
Conover, 21 N.Y.S. 566, 568 [aff 35 N. 


BH. 633, 140 N.Y 382] Griswold v. 
Learned, 9 N.Y.St. 242. 
N.C.—State v. Lewis, 98 S.H. 309, 


177 N.C. 555. 


Pa.—Hartley v. Weideman, 
625, 1b Pa. 309. 


Tex.—J. M. Guffey Petroleum Co. v. 
Hooks, 106 S.W. 690, 4% Tex.Civ.App. 
560; Smith v. State, (Cr.) 20 S.W. 554. 


Wis.—Vaegts v. Utman, 104 N.W. 88, 
125 Wis. 265. 


See cases infra this note; 
fra notes 10-12. 


[a] Denial of hearing particular 
accusation may be contradicted by 
evidence of ,presence when such ac- 
eusation was made. Easterwood v. 
State, 31 S.W. 294, 34 Tex.Cr. 400. 


[b] Denial of knowledge.—(1) 
Testimony as to lack of knowledge as 
to whether or not there was a white 
house near where the witness lived 
may be contradicted by evidence of 
the existence of Such a house. Wood- 
ward v. State, 99 So. 156, 19 Ala.App. 
577. (2) Where a witness denies 
knowledge of a certain chattel, evi- 
dence that it came within his control 
is admissible. Hopkins v. Sargent’s 
Hstate, 92 A. 14, 88 Vt. 217. 


[ec] Denial of seeing decedent com- 
ing down the street may be contra- 
dicted by evidence that from where 
accused sat he could see through a 
screen door into the street. Brown v. 
State, 66 So. 829, 11 Ala.App. 321. 


[d] Denial of sexual intercourse 
(1) with other persons than deceased 


34 A. 


and in- 


“may be contradicted by the testimony 


of a physician that he, prior to the 
first act with deceased, had treated 
the witness for a venereal disease. 
Evans v. State, 79 So. 240, 201 Ala. 693. 
(2) A denial of sexual intercourse 
with any person other than defend- 
ant may be contradicted by evidence 
of a lewd act toward another. People 
v. McArdle, 5 Park.Cr. (N.Y.) 180. 
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[§ 1355] (3) Indirect, Argumentative, and Infer- 
ential Contradiction. 
in other ways than by producing a witness to tes- 
tify to something directly to the contrary;" 
dence which directly tends to disprove the testi- 
mony of a witness is admissible in contradiction,* 
even though it does not amount to a denial, but 
merely shows that which, if true, renders it im- 
possible, or unlikely, that the facts could have been 
as stated by the witness.® 


Testimony may be disproved 


evl- 


Proof of acts incon- 


[e] Evidence of general custom 
may be contradécted by evidence of 
particular.transactions. Rose vy. Lew- 
is, 48 So—105, B37 Ala. 521. Admis- 
sibility of specific instances to show 
nonexistence see Customs and Usages 
§ 87 text and note 48. 


[f] Friendly relations.— (1) 
Where, in a prosecution for aggra- 
vated assault and battery, the as- 
saulted person testified that his feel- 
ings and relations toward accused had 
always been friendly, accused couid 
testify that his chickens died from 
eating poisoned materials placed in 
front of his house by such person. 
Parish v. State, (Tex.Cr.) 153 S.W. 
327. (2) Testimony as to friendly re- 
lations between the witness and an- 
other may be contradicted by evi- 
dence of knowledge on the part of an- 
other of ill feeling between the two 
ata prior time. Landrum v. State, 84 
Soy 535, 79. Fla. 189. (3)) Testimony 
as to friendly relations between a hus- 
band and wife may be contradicted 
by evidence that she and members of 
her family were leading a lewd life 
at the time. Wilson v. Wilson, 193 
S.W. 7,174 Ky. 771. (4) Testimony as 
to friendly relations between testator 
and witness may be contradicted by 
evidence that the testator had said 
that the witness had burned his own 
barns for the insurance money. State 
v. Skillman, 70 A. 83, 76 N.J.Law 464 
[aff 76 A. 1073, 77 N.J.Law 804]. 


[g] Presence of person.—Cunning- 
ham v. State, 118 So. 242, 22 Ala.App. 
583. feert den 1138 So: 248, 203 “Adar 
166]; Roden v. State, 59 So. 751, 5 Ala. 
App. 247; Younger vy. State, 73 P. 551, 
12 Wyo. 24. ‘ 


[h] It has been held proper to con- 
tradict testimony as to: (1) Agree- 
ment relative to the payment of a 
note, by evidence of partial payment, 
promises to pay the balance, and fail- 
ure to speak of such agreement. Rob- 
erts v. Greig, 62 PB. 574, 15 Colo!App. 
378. (2) Authority to act in certain 
capacity, by evidence of want of 
knowledge on the part of the contra- 
dicting witness that the person in 
question ever acted in such capacity. 
Borland v. Mayo, 8 Ala. 104.° (3) Au- 
thority to employ another, by evidence 
of an agreement by the contradicted 
witness to do the work. Fraser v. 
Haggerty, 49 N.W. 616, 86 Mich. 521. 
(4) Conversation taking place, by evi- 
dence that during visits of contra- 
dicting witness the person alleged to 
have made certain statements was un- 
conscious. Watson y. Newell, 142 N. 
Y.S. 6538, 158 App.Div. 59. (5) Decep- 
tion, by evidence that experienced 
purchaser was Qh ground frequently. 
Gilbertson v. Clark, 1 S.W.(2d) 823, 
175 Ark. 1118. (6) Denial by clerk of 
an assault in a store, by evidence of 
inattention to customers at the time. 
Cooper v. Hopkins, 48 A. 100, 70 N. 
H. 271. (7) Denial that contract had 
any reference to fireproof storage, by 
evidence of .advertisement of such 
storage, although unknown to the con- 


ee ane ae 
¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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sistent with his testimony,!® or of conduct incon- 
sistent with that of an ordinary individual under 
like cireumstances,'! is admissible to contradict the 
witness. Where a witness claims to have been an 
eyewitness, he may be contradicted by testimony 
tending to show that he could not have seen what 
he testified to.t? 


[§ 1356] c. Character of Evidence Adduced—(1) 
In General. Certain incompetent evidence,*® for 
example, books of a third person,1* evidence ob- 
tained by unlawful search,’ or ex parte affidavits,1® 
was not rendered admissible, it has been held, be- 
cause offered as impeaching or contradicting evi- 
dence. 


Hearsay.‘7 The rule excluding hearsay*® is ap- 
plicable to evidence offered as impeaching or con- 
tradicting evidence.1® Although, where a witness 
denies that he made a certain statement, testimony 
that such statement was made has been held ad- 
missible for the purpose of contradiction or im- 
peachment,?° such statement has been held inad- 
missible as hearsay.2! Under a statutory exception 


tracting party at the time. Lynch v. 
Bekins Van & Storage Co., 159 P.| tl 
$22, 31 Cal.App. 68. (8) Guilt of per- | time. 


COMPex Gre 49:8) 


WITNESSES 


Witnessing shooting, by evidence that 
the witness was telephoning at the 
Reagan v. State, 157 S.W. 483, 
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to the hearsay rule permitting the introduction of 
hearsay evidence where declarant is dead,”? a let- 
ter from a person deceased before the commence- 
ment of the action has been held admissible for the 


purpose of contradiction.?* 


Opinion.?‘ In accordance with the general rule,”® 
testimony that is a mere opinion or conclusion of 
a witness is inadmissible to contradict another wit- 
ness.2° Testimony characterizing the testimony of 
another witness as a mistake is inadmissible.27 In 
accordance with the general rule that evidence which 
directly tends to disprove the testimony of a wit- 
ness is admissible in contradiction,?® evidence of a 
certain opinion has been held admissible for such 
purpose ;*° in accordance with the general rule that 
evidence which has no direct tendency to contradict 
a witness is inadmissible,*° certain opinion evidence 
has been held inadmissible.?? 


[§ 13857] (2) Admissions,*? Declarations, and 
Statements.22 Evidence is admissible to contradict 
another witness’ version of a conversation.®4 Al- 


though, in certain cases, where a witness denies that 


26. Beach y. State, 210 S.W. 540, 
85 Tex.Cr. 64. 


27. Weems vy. State, 141 So. 215, 


son whom accused accused, by evi- 
dence of the good reputation of such 
person. Berry v. State, 122 N.E. 324, 
188 Ind. 102. (9) Identity of offender, 
by evidence that companion of wit- 
ness, who had identified accused, had 
made inquiries as to the identity of 
the person who had committed the of- 
fense. Hays v. State, 74 S.H. 314, 10 
Ga.App. 823. (10) Knocking down of 
witness by defendant, by evidence 
that the place was muddy and the 
clothes of the witness free from mud. 
Peo. vy. Freeman, 28 P. 261, 92 Cal. 359. 
(11) Possession of money, by evi- 
dence of inability to redeem a trunk. 
Oyler v. Dautoff, 59 P. 474, 36 Or. 357. 
(12) Purchase of goods to establish 
retail store, by evidence that certain 
articles of the stock were not of the 
amount or character usual for that 
purpose. Gilmour v. Heinze, 19 S.W. 
1075, 85 Tex. 76. (13) Purchase of 
liquor, by evidence that the witness 
had the means to manufacture. it. 
Commonwealth v. Domminick, 82 Pa. 
Super. 459. (14) Purchase of per- 
sonal property as indicated by in- 
strument, by testimony that instru- 
ment was not as old as its date indi- 
eated. Putman, Aldrich & Putman 
v. Hamilton, 140 N.W. 886, 159 Iowa 
702, L.R.A.1918B 433, Ann.Cas.1915D 
31. (15) Reason for going to the 
home of the victim of a homicide, 
namely, receipt of a certain letter by 
the witness at another address, by 
evidence of the delivery of a similar 
letter at the home of deceased. Lucas 
v. State, 91 S.B. 72, 146 Ga. 315. (16) 
Regular employment of witness, by 
evidence of witness’ loafing. Smalley 
v. State, 271 S.W. 909, 100 Tex.Cr. 128. 
(17) Request to operate a certain ma- 
chine, by evidence of a request at the 
same time addressed to another. 
Hoar v. Abbott, 15 N.E. 659, 146 Mass. 
290. (18) Ride by the witness, by evi- 
dence. contradictory of his descrip- 
tion of the locality. Emerson v. State, 
114 S.W.’ 834, 54 Tex.Cr. 628. (19) 
Route taken, by evidence that it was 
impassable. Sampson v. Hughes, 81 
P. 292, 147 Cal. 62. (20) Statement as 
to a marriage license, by evidence of 
the date of issuance. Kirklin v. State, 
LG4ASEW.  LOL6S 73 Lex. Cre) ZoL 421) 
Stay at a certain hotel by the witness, 
by evidence that his name does not 
appear on the register. Gilmour vy. 
Heinze, 19 S.W. 1075, 85 Tex. 76. (22) 


(23) Wound on the 
face of accused, by evidence of the 
person arresting accused that he saw 
no such wound. Diamond vy. State, 123 
So. 55, 219 Ala. 674. 


10. Abbott v. Vinson, 45 S.W.(2d) 
843, 242 Ky. 112. 


11. Wynehouse v. Mandelson, 80 A. 
706, 84 Conn. 613. See cases passim 
supra note 9. 


12. State v. Snyder, 85 A‘ 984, 86 
Vt. 449. 


13. See cases infra this section. 


14. Shepherd v. Denver & R. G. R. 
Co., 145 P. 296, 45 Utah 295 (accounts 
between strangers to both litigants). 


15. Mahoney v. U.S., 26 F.(2d) 902 
(construing Const. Amendm. 4). 


16. Vendetti v. U. S., 45 F.(2d) 543. 


17. Admissions, declarations, and 
statements as admissible generally in 
contradiction see infra § 1357. 


18. See Evidence § 167. 


19. Leister v. State, 111 A. 78, 136 
Md. 518. See cases infra this note; 
and notes 21, 23. 


[a] Declarations of person who is 
competent witness cannot be offered 
in evidence merely because they are in 
reply to the testimony of other wit- 
nesses. Whiteford v. Burckmyer, 1 
Gill (Md.) 127, 389 Am.D. 640. 


[b] Statement of deceased after 
injury.—Hicks v. H. B. Church Truck 
Service Co., 156 N.B. 254, 259 Mass. 
272. Statement of declarant who is 
deceased as statutory exception to 
hearsay rule see Evidence § 179. 


20. See infra § 1357. 


21. Helton v. Commonwealth, 260 
S.W. 345, 202 Ky. 516; State v. Phil- 
lips, 251 P. 864, 141 Wash. 648. 


22.. See statutory provisions; 
Evidence § 179. 


23. Randall v. Claflin, 80 N.B. 594, 
194 Mass. 560. 


24. Use of standard treatises for 
purposes of contradiction see Evi- 
dence § 831. 


25. See Evidence § 588. 


and 


224 Ala. 524 [cert gr 52 S.Ct. 648, 286 
U.S. 540, 76 L.Ed. 1278, and rey on 
other grounds 53 S.Ct. 55, 287 U.S. 45, 
84 A.L.R. 527]; Simons v. Long Island 
PC Or 1 62 eN es. OiSils 


28. See supra § 1353. 
29. See cases infra this note. 
[a] Evidence held admissible.—(1) 


Evidence as to whether plaintiff was 
able to perform certain work after a 
prior injury was admissible to con- 
tradict the testimony of plaintiff that 
prior to the injury in question she had 
always been able to perform such 
work. Hidson v. Metropolitan St. R. 
Co., (Mo.App.) 209 S.W. 575. (2) Evi- 
dence as to the estimated value of a 
building to be constructed was held 
admissible to contradict the testimo- 
ny of a witness as to the actual cost 
of construction. Knott v. Moore- 
Lamb Const. Co., 144 N.E. 697, 111 
Ohio St. 94. 


30. See supra § 1353. 
31. See cases infra this note. 
[a] Evidence held inadmissible.— 


(1) It has been held improper te at- 
tempt to disprove testimony as to lack 
of knowledge of the cause of a per- 
son’s death by expert evidence that 
such person died an unnatural death. 
De Leon v. State, 155 S.W. 247, 68 Tex. 
Cr. 625. (2) Where a witness declined 
to testify as an expert and a hostile 
witness testified that the treatment 
outlined by the former was proper so 
far as it went, it was not improper 
to exclude evidence by such hostile 
witness as to what further treatment 
was necessary. Skar v. McKenney, 
160 N.W. 247, 135 Minn. 477. 


ARs Generally see Evidence §§ 323— 
oO . 
33. Cross references: 


Denial as to making see supra § 1354. 


Hearsay as contradiction see supra § 
1356. 


Statements of persons other than wit- 
ness as inconsistent or contradicto- 
ry see supra § 1272. 


Unsworn statements generally see 
Evidence §§ 166-322. 


34. St. John v. Moorman, (Tex.Civ. 
App.) 272 S.W. 223. ‘ 
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he made a certain statement, testimony that such 
Statement was made has been held to be hearsay 
and inadmissible,*® or inadmissible under a stat- 
ute providing that in a criminal prosecution, other 
than for perjury, evidence of a statement upon legal 
examination is inadmissible, unless made by the 
witness when examined as a witness in his own be- 
half,?® such testimony has been held to be admissi- 
ble for the purpose of contradiction? Testimony 
as to a statement by a third person in the presence 
of a witness has been held admissible to contradict 
the testimony of the witness;** testimony as to a 
statement by a third person to the witness has been 
held admissible to contradict the testimony of the 
witness *® that no such statement was made;*° on 
the other hand, even though a foundation was laid 
for its introduction by the witness’ denial that the 
statement was made, a statement of the contra- 
dicting witness to the witness sought to be discred- 
ited has been held to be inadmissible for the pur- 
pose of impeachment.*? A statement which is mere- 
ly hearsay, and which was not made in the presence 
of a party in a civil action,**® or in the presence of 
accused in a criminal proceeding,** or that of the 
witness sought to be diseredited,*® is inadmissible 
to contradict or impeach the testimony of such wit- 
ness. In accordance with the general rule as to the 
admission of statements to show mental condition,*® 
certain testimony has been held admissible to con- 
tradict testimony as to condition;*’ in accordance 
with the general rule as to the admission of state- 
ments to show mental state,*® certain testimony has 
been held admissible to contradict testimony as to 
disposition ;#® in accordance with the general rule 
as to the admission of statements to show knowl- 


35. See supra § 1356. 41. 

36. Neal v. Commonwealth, 98 §.E. | S°¢ Supra § 1347. 
629, 124 Va. 842 (construing Code 1904 42. 
§ 3901). 102 YNex:Cra1 62. 


Privilege as to self-incrimination 


WITNESSES 


Foundation for contradiction 
Asher v. State, 277 S.W. 1099, 


43. Robinson v. 


— | i Spal = ce eee aa eeaia” 


[$§ 1357-1358 


edge or the lack of it,5° lack of knowledge may be 
contradicted by evidence of the statements of the 
witness,°! or of the statements of a third person 
to the witness contradicted,®? tending to indicate 
such knowledge; a denial of certain knowledge may 
be contradicted by testimony as to a statement by 
the contradicting witness to the witness contra- 
dicted.®? In accordance with the general rule that 
evidence which has no direct tendency to contradict 
a witness is inadmissible for the purpose of contra- 
diction,®* certain statements have been held inad- 
missible.°® 


Foundation for introduction.°® Where a witness 
testifies that certain statement8 were made by a 
certain person during a certam conversation, he 
may not be contradicted unless it appears to the 
satisfaction of the court that the contradicting wit- 
ness has reference to the same conversation ;°* 
however, although it does not appear positively that 
the witnesses are referring to the same conyersa- 
tion, where it may be reasonably coneluded that such 
is the fact, evidence as to statements made is ad- 
missible to contradict the testimony of other wit- 
nesses.°8 Where two witnesses coincide as to time 
and persons present, the fact that the contradict- 
ing witness thought that the witness contradicted 
was not paying any attention to the statements tes- 
tified to does not establish the fact that the latter 
did not hear that particular conversation so as to 
make the evidence of the contradicting witness in- 
admissible as relative to a different conversation.®® 


[§ 1358] (3) Prior Evidence.*°~ As governed by 
the general rules regulating the admission of evi- 


[a] It has heen held improper to 
attempt to disprove testimony as to: 
(1) Homicide by accused, where the 
state did not offer the dying declara- 
tions of decedent, by the statement of 


Samuels & Co.,| decedent as a witness before the com- 


generally see supra §§ 870-891. 


37. Dickey v. State, 102 So. 239, 20 
Ala.App. 367; Gardner v. State, 139 
P. 474, 15 Ariz. 403; Snipes v. Augus- 
ta-Aiken Ry. & Electric Corporation, 
149 SSeS 1 1b IS: C..391, .See cases 
infra this note. 


[a] Deposition relating to conver- 
sation with proponent was properly 
admitted to contradict the testimony 
of the proponent denying the making 
of certain statements. Rock v. Keller, 
278 S.W. 759, 312 Mo. 458. ri 


[b] Westimony as to representa- 
tion, after sale, was admissible to con- 
tradict denial of ever making such 
representation. Cooper & Sons Motor 
Co. v. Klepsig, 185 So. 427, 24 Ala. 
App. 297 [rev on other grounds 135 So. 
430, 223 Ala. 2, and second cert den 
135 So. 431, 223 Ala. 252]. 


[ce] Threat.—Hawkins v. U. S., 39 
F.(2d) 294, 59 App.D.C. 249; Watson 
v. Kentucky & Indiana Bridge & R. 
Conc -Sawe W46. Leo Sawa Lee sv 
Ky. 619; Edwards v. State, 191 S.W. 
542, 80 Tex.Cr. 485. 


38. Franklin v. State, 
18 Ala.App. 374. 

$9. Biggers v. 
20 Ala.App. 632. 

40. State v. Claymonst, 114 A. 155, 
96 N.J.Law 1 [error dism 117 A. 145, 
97 N.J.Law 345]. 


92 So. 526, 


State, 104 So. 681, 


(Tex.Civ.App.) 196 S.W. 893. 


44, People v. Barragan, 
180; 337, Dl; 53. 


45. Hasley v. State, 222 S.W. 579, 
87 Tex.Cr. 444. 


46. See Evidence § 284. 


47. Mueller v. Winston Bros. Co., 
4 P.(2d) 854, 165 Wash. 130 (state- 
ment of deceased in death action). 


48. See Hvidence § 288. 


49, Strong v. Gambier, 140 N.Y.S. 
410, 141 N.Y.S. 421, 155 App.Div. 294 
(testamentary disposition, as shown 
by letters referring warmly to some 
of the testatrix’ kin, but making no 
mention of plaintiff, may be contra- 
dicted by declarations of the testatrix 
that she had willed her property to 
plaintiff). 


50. See Evidence §§ 302, 303. 


51. " St™Louis; 2.2 cust Ry. Cor v. 
Clark, 119 S.W. 825, 90 Ark. 504 (terms 
of contract). 


52. Dowling v. Lawrence, 16 N.W. 
552, 58 Wis. 282 (condition of animal). 


53. Thetford v. Modern Woodmen 
of America, (Tex.Civ.App.) 273 S.W. 
666; Ryan v. State, 142 S.W. 878, 64 
Tex,Cr: 628. 

54. See supra § 1353. 

55. See cases infra this note. 


169 N.E. 


mitting magistrate that he did not 
know who struck him. State v. 
Wright, 59 S.Ex541, 145 N.C. 490. (2) 
Fact of neither admission nor denial 
by customer of bank that he owed the 
bank money, by evidence that he stat- 
ed he would sign a note for the 
amount it was claimed he owed the 
bank if it would help accused. State 
v. Meininger, 268 S.W. 71, 306 Mo. 675. 
(3) Statement to interpreter, by evi- 
dence of what interpreter said. Gar- 
Hee v. State, 156)S.W. 939, 70) Tex.Cr: 


56. Laying foundation for contra- 
diction see supra § 1347. 


Requisite preliminary proof gener- 
ally for purpose of contradiction see 
supra § 1353. 


57. Ogden Valley Trout & Resort 
Co. v. Lewis, 125 P. 687, 41 Utah 183, 


58. Panhandle & S. F. Ry. Co. ve 
Van Arsdel, (Tex:Civ.App.) 247 S.W. 


au. 


59. McCoy v.;Munro, 78 N.Y.S. 849, 
76 App.Div. 435. 


bis Generally see Evidence §§ 510- 
o . 


Judicial records: 
Generally see Evidence §§ 906-918. 


Authenticated transcript or copy see- 


Evidence §§ 940-954. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 
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dence for the purpose of contradiction,** and the cir- 
cumstances of the particular case, prior evidence in 


WITNESSES 


the same,°? or another,®* proceeding has been held 


admissible for this purpose; and prior evidence in 
the same proceeding,®* or in another,®® where there 
was a want of direct contradictory effect,®® or of 
proper proof of prior testimony,*? has been held in- 
admissible for the purpose of contradiction. 
dence that, on a former trial for a similar offense, 
defendant raised a similar issue by his testimony, 
and was contradicted by other witnesses, has been 
held inadmissible to impeach his testimony in the case 
A witness cannot be contradicted by show- 
ing that another person, in another trial involving a 


atapar.:® 


Certification or exemplification 
Evidence §§ 981-993. 


Conclusiveness and effect see Evi- 
dence §§ 1206-1208. 


Foreign see Evidence §§ 1023-1025. 


Of other states see Evidence §§ 998- 
1014. 


61. See supra §§ 1352-1355. 


62. State v. Keliher, 194 N.W. 657, 
46 S.D. 484 (use of testimony taken in 
John Doe proceeding). 


63. Kerr v. Lunsford, 8 S.H. 493, 
31° W.Va. 659, 2 L.R.A. 668 (where, 
in a will contest, a witness for the 
contestants testified that the testa- 
tor, in giving his evidence in an ac- 
tion in ejectment, was incoherent and 
on cross-examination he said he had 
the stenographer’s notes of the evi- 
dence in the action, that the stenog- 
rapher was not sworn, but that the 
notes were substantially correct, it 
was proper to allow the proponents, 
in order to contradict the witness, to 
read the notes to the jury, although 
they were not so properly authenticat- 
ed as to be admissible as substantial 
independent testimony). 


64. Gamboa v. State, 155 S.W. 249, 
69 Tex.Cr. 635 (testimony by accused 
that he had purchased the horse in 
question and that a certain other per- 
son was present at the time cannot be 
contradicted by the introduction of 
such person’s testimony at a prelim- 
inary hearing that he knew nothing 
about the case). 


65. See cases infra notes 66, 67. 


66. Grant v. Lewis, 14 Gray 
(Mass.) 189, 191 (holding attempt to 
disprove testimony as to the want of 
knowledge on the part of a witness 
that the reputation for veracity of one 
of his witnesses was otherwise than 
good by affidavits and depositions tak- 
en by such party in a former action 
against his witness, containing testi- 
mony that the reputation of the wit- 
ness in this respect was bad, improp- 
er, inasmuch as ‘we cannot hold that 
a person, who has only heard witness- 
es testify that another’s general rep- 
utation for truth is bad, can be said 
to ‘know’ that it is bad. He cannot 
know how many other witnesses may 
have testified that it was good’’). 


67. Coleman v. Smith, 55 Tex. 254 
C@where a witness testified that he did 
not testify in a certain case, a tran- 
script of the record in the case con- 
taining what purported to be a copy 
of the witness’s deposition was not 
admissible to contradict him, inas- 
much as the transcript merely proved 
that a certain paper was cupied in it, 
but not that the witness had testified, 
which could be shown only by the 
production of the deposition itself and 
proof of the witness’s handwriting or 
by .the testimony of the officer who 


see 


Evi- 


took the deposition). 


68. Com. v. Lannan, 
155 Mass. 168. 


69, Bolles v. O’Brien, 151 P. 450, 
59 Colo. 261. 


font Generally see Evidence §§ 900— 
8. 


Reception of generally see Criminal 
Law § 2113; Trial §§ 119-125. 


71. American Tie & Timber Co. v. 
Tyler, 90 S.E. 86, 18 Ga.App. 640. See 
cases infra notes 72—92. 


72. Nichol v. Laumeister, 36 P. 925, 
102 Cal. 658. 


73. Com. v. Carbin, 8 N.E. 896, 143 
Mass. 124 (to contradict testimony as 
to gift). 


74. State v. McDonald, 195 P. 1048, 
114 Wash. 696 (to contradict testimo- 
hy as to ownership). 


75. Little v. Thomas, 85 So. 490, 
204 Ala. 66; Barton v. Barton’s Adm’r, 
134 S.W. 902, 142 Ky. 487. 


76. American & British Mfg. Cor- 
poration v. New Idria Quicksilver 
Mining Co., 293 F. 509; Rowlett v. 
Cockrill, 156 N.H, 181, 86 Ind.App. 92; 
Bracey v. McGary, 106 A. 622, 134 Md. 
267; Merck v. Merck, 65 S.E. 347, 83 
S.C. 329, 137 Am.S.R. 815. 


[a] To contradict testimony as to 
want of authority.—American & Brit- 
ish Mfg. Corporation v. New Idria 
Quicksilver Mining Co., 293 F. 509. 


29 N.E. 467, 


77. Baker v. Sherman, 46 A. 57, 71 
Vite 430: 
78. Security Savings & Trust Co. v. 


Ogden, 261 P. 69, 123 Or. 370 (to con- 
tradict testimony as to inability to 
atd information in assessor’s of- 
ce). 


79. See cases infra this note. 


[a] To contradict testimony as to: 
(1) Business and whereabouts on cer- 
tain date. State v. Groene, 228 N.W. 
615, 179 Minn. 187. (2) Denial of re- 
ceipt of communication from certain 
person, Commonwealth v. Danaro- 
wicz, 144 A. 127, 294 Pa. 190. (3) Na- 
ture of business. Rice v. U. S., 251 
F. 778, 164 C.C.A. 12 [cert den 39 S. 
Ct. 12, 248 U.S. 574, 63 L.Ed. 428). 
(4) Want of knowledge of facts in 
letter. Seevers v. Cleveland Coal Co., 
159 N.W. 194, 179 Iowa 235. 


80., Hutson v. Clark, 
App.) 3 S.W.(2d) 484. 


81. Vaden v. Buck, (Tex.Civ.App.) 
184 S.W. 318. ' 


82. See cases infra this note. 


[a] Particular memoranda.—(1) 
Credit memorandum for defect. Elm 
Costume Co. v. B. Edmund David, Inc., 
LSZiINEDG emo aye ald MSC ie Oil TC?) 
Memorandum of sale. Kniese v. Fair- 
fax inelinenRa CoOHe7 Tee. 34 tose Gal: 
App. 610. (3) Payment by person 


(Tex.Civ. 


[§ 1359] (4) Documentary Evidence.’° 
mentary evidence which directly tends to disprove 
the testimony of a witness is admissible in contradic- 
tion or impeachment,"! for example, a writ of at- 
tachment, the sheriff’s return, and a memorandum 
furnished by the garnishee,*? a bill,” a bill of sale,7* 
book entries,7° a contract,*® a field book of the survey 
of a town,*” field notes of an assessor,’® a letter,’® 
a telegram,®® a map,®t memoranda,®? a mortgage,®*? 
a negotiable instrument,’* a photograph,®® a policy 
of insurance,®® a receipt,” a record,®® a report,®® a 
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different issue, had testified differently as to the 
particular facts in controversy.®® 


Doeu- 


with similar name. People v. Brown- 
ing, (Cal.App.) 22 P.(2d) 784. 


83. Merck v. Merck, 65 S.E. 347, 83 
S:C.13.29)) U37 eAm.Sike. 815. 


84. Kirkpatrick v. American Ry. 
Express Co., 6 S.W.(2d) 524, 177 Ark. 
334 (the draft of an insurance com- 
pany in full settlement of all claims 
against the company for plaintiff’s ill- 
ness and loss of time was admissible 
to contradict testimony of plaintiff 
that he had claimed that the illness 
was due to an alleged injury received 
in the course of his employment). 


85. Peden v. U. S., 54 F.(2d) 916 
(to contradict testimony that witness 
had never worked at a still). 


86. See cases infra this note. 


[a] To contradict testimony that: 
(1) No policy had been issued on the 
life of insured. American Nat. Ins. 
Co..v. Brooks, 97 So. 790, 210 Ala. 317. 
(2) No policy had been issued to those 
in certain employment. Murray vy. 
Preferred Accident Ins. Co. of New 
York, 216 N.W. 702, 204 Iowa 1108. 


&7. Ala.—Davis v. Anderson, 50 So. 
1002, 163 Ala. 385. 


Md.—Ottenberg v. Ryan & Riley 
Co., 99 A. 984, 130 Md. 38. 


Neb.—Continental Bldg., ete., As- 
ane v. Aulgur, 74 N.W. 405, 54 Neb. 


S.C.—Merck v. Merck, 65 
83 S.C. 329, 187 Am.S.R. 815 


Tex.—Carl v. Wolcott, (Civ.App.) 
156 S.W. 334. 


88. See cases infra this note. 


[a] Particular records.—(1) Bank’s 
record of discounted notes. Butler v. 
Hawkins, 96 A. 774, 114 Me. 553. (2) 
Family record. State v. Arnold, 183 
S.W. 289, 267 Mo. 88 (to contradict tes- . 
timony as to age and as to alteration 
of record). (3) Police record. Gen- 
eral Exchange Ins. Corporation v. Mc- 
Roy, 268 Ill-App. 425 (to contradict 
testimony as to report of theft). (4) 
Record of entry. Riddle v. Riddle, 
97 S.E. 382, 176 N.C. 485. (5) Record 
of time spent by employees. People 
v. Bopp, 120 N.E. 790, 285 T1l. 396 (to 
contradict testimony as to where- 
abouts). 


89. See cases infra this note. 


[a] Particular reports.—(1) Re- 
port of employment. Bingham Mines 
Co. v. Bianco, 276 F. 513 (to contradict 
testimony as to whereabouts). (2) 
Report of rating agency. Rainey v. 
Kemp, 118 S.W. 630, 54 Tex.Civ.App. 
486. (3) Time and trip report of rail- 
way employees. Wilkinson y. Phe- 
nix Ry. Co. of Arizona, 236 P. 704, 28 
Ariz, 216 (to contradict testimony as 
to identity of conductor). (4) Weath- 
er report. Southwest Bitulithic Co. v. 
rae (Tex.Civ.App.) 28 S.W.(2d) 


S.E. 347, 
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rule,°° a tax certificate,®! or a tax return;°? but doc- 
umentary evidence which does not directly tend to 
contradict the testimony of a witness is inadmissible 
for such purpose.®? Where a document offered for 
the purpose of contradiction is admittedly not the 
one concerning which the pata. has testified, it is 
properly excluded.®* 


Foundation for introduction.®°® A witness may 
not be contradicted by a private record, the contents 
of which are not shown by any witness to be a record 
of facts.°° That certain documents may be received 
in evidence for the purpose of contradiction or im- 
peachment, certain facts,®’ identifying the docu- 
ment,?® or showing its relation to the witness sought 
to be contradicted®® or to the issues,! or, where noth- 
ing contradictory appears upon its face, to the pur- 
pose for which it is offered,? must, it has been held, 
be shown. 


Inspection. The general rules applicable to the in- 
spection of documents for the purpose of determining 
the facts involved® apply to the introduction in evi- 


dence of a document for the purpose of contradic- 


ww € 
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[§§ 1359-1361 


tion.* e 


[§ 1360] (5) Experiments. Under the general 
rules applicable to experiments before the jury,’ cer- 
tain experiments may be proper for the purpose of 
contradiction or impeachment. Where the condi- 
tions under which it is performed are important, a 
test or experiment, to be admissible for the purpose 
of contradi¢tion or impeachment, must be conducted 
under conditions substantially similar to those at 
the time in question;’ where substantial dissimilar- 
ity exists, the testimony should be rejected in the 
exercise of the sound discretion of the court.® 


[§ 1361] 9. Sustaining Witness—a. Rebuttal of 
Contradiction. Where evidence is introduced to con- 
tradict a witness, the party offering the witness is en- 
titled to an opportunity to meet such evidence by 
contradiction;® contradictory evidence may, in its 
turn, be rebutted ;1° other testimony, tending to cor- 
roborate the witness who is contradicted,1+ or to dis- 
prove the testimony of the contradicting witness,‘? 
may be admissible to sustain a witness who is contra- 
dicted as to a material point; and a witness may be 


90 Vt. 41. 


90. See cases infra this note. 


[a] Particular rules.—(1) Rail- 
road rule. Morris v. Baltimore & O. 
Re Con. 147° Si 759, 107 WieVias si. 
(2) Rule in license. Cornwell v. Lei- 
ter Bldg. Stores, 259 Ill.App. 460 (to 
contradict testimony ds to control). 


91. McCamant vy. Roberts, 15 S.W. 
580, 1054, 80 Tex. 316 (to contradict 
testimony as to person paying taxes). 


92. Merck v. Merck, 65 S.H. 347, 
$3 SiC. 329, 137 Am-eS. Ry Sito. 


93. Commonwealth v. Gallo, 175 N. 
E. 718, 275 Mass, 320, 79 A.L.R. 1380; 
Waxler v. Bottcher, 153 N.H. 535, 257 


Mass. 249; Cambridge Motor Co. v. 
Estabrook, 145 N.B. 465, 250 Mass. 
845. See cases infra this note. 


[a] Warrant issued by judge on 
statements or affidavit of a witness 
is inadmissible to contradict the tes- 
timony of such witness. Abbott v. 
Commonwealth, 28 S.W.(2d) 486, 234 
Ky. 423. 


[b] It has been held improper to 
attempt to disprove testimony as to: 
(1) Date of purchase of certain prop- 
erty by the date of the deed. Roes- 
sler-Hasslacher Chemical Co. v. 
Doyle, 142 HH. 118, 73 C.C.A. 174.) (2) 
Friendly relations with deceased, by 
an execution in favor of the adminis- 
trator of deceased. Slappey v. Sum- 
NOT welsh Sen PhOMo Wa te6) 5 Gan OO 2enunsGs) 
Identification of accused by the judg- 
ment of acquittal of a codefendant 
identified by the witness. Payne v. 
State, 48 SOW. 694, 67 .Tex.Cr. G1. 
(4) Value of certain stock by the en- 
tries in the stock book of a corpora- 
tion as to the price for which the 
stock had been sold, which entries 
were not made by the witness. Lemly 
Vv. Millis; 55 S/R. 629, 143 N.C. 200... Co) 
Want of knowledge as to the reason 
for granting a new trial by the affida- 
vits on which the new trial had been 
granted, although served on the wit- 
ness’ attorney and not contradicted. 
Wehrkamp v. Willet, 4 Abb.Dec. (N.Y.) 
548, 1 Keyes 250. (6) Want of knowl- 
edge of a certain contract on the part 
of two witnesses by a bill in equity, 
where one had not been named in the 
bill and it did not appear that the 
other had ever been served with proc- 
ess or had entered an appearance. 
Boston Box Co. v. Shapiro, 144 N.E. 


233, 249 Mass. 373. 


94. Perry v. London Assur. Cor- 
poration of London, 173 P. 721, 103 
Wash. 62. 


95. Laying foundation for contra- 
diction see supra § 1347. 


Requisite preliminary proof gener- 
ally for purpose of contradiction see 
supra § 1353. 


96. People v. Hammond, 143 N.W. 
244, 177 Mich. 416. 


97. See cases infra notes 98-2. 


98. West v. State, 22 N.J.Law 212 
(where a witness to handwriting had 
stated that he saw the person, whose 
handwriting was in dispute, sign a 
certain document, a document offered 
to contradict the witness, by showing 
that such person’s handwriting was 
not upon it, could not be received in 
evidence until it had been identified 
as the document referred to by the 
witness). 


99. See cases infra this note. 


[a] Entries in memorandum bock. 
—Where one, accused of murder for 
the purpose of robbery, attempted to 
account for the change in his finan- 
cial condition, after the disappearance 
of the person alleged to have been 
murdered, by testifying to a horse- 
doctoring trip with the latter before 
his disappearance, a memorandum 
book of the latter, containing entries 
about the time of the trip but nothing 
tending to show any connection with 
accused, was improperly received in 


evidence. Buel v. State, 80 N.W. 78, 
104 Wis. 132. 
[b] Knowledge of contents.— 


Neither an application for an order to 
exhume, nor the order itself, is ad- 
missible to contradict the testimony 
of a physician relative to the examin- 
ation of the body as to bruises, in the 
absence of evidence showing knowl- 
edge of the contents of the order or of 
the application. Mobley v. State, 232 
S.W. 531, 89 Tex.Cr. 646. 


1. Cambridge Motor Co. vy. Esta- 
brook, 145 N.E. 465, 250 Mass. 345 (in 
order that a lease may be offered to 
contradict a witness, it must be shown 
to be of the same import as that in- 
volved). 


2. Rogers v. Bigelow, 96 A. 417, 


3. See Evidence §§ 873-896. 


4 Grant v. Jack, 102 A. 38, 116 Me. 
342 (a copy of a letter, written on 
the same typewriter that the witness 
had borrowed, was admissible to show 
that the original letter, which the 
witness denied any knowledge of, had 
been typed on the same machine). 


5. See Evidence § 899. 


6 Howard v. Montezuma Ferti- 
lizer Co., 130 S.E. €2, 34 Ga.App. 411 
(where defendant had testified that 
he could tell by inspection whether 
fertilizer sold by him had a certain 
ingredient, admitting a small can of 
fertilizer, which a witness had iden- 


tified as containing certain  in- 
gredients, to test defendant, was 
proper). 


ia Leena. v. Chicago, R. I. & P. 
Ry. Co., 198 N.W. 525, 197 Iowa 1118. 


8. Langham v. Chicago, R. I. & P. 
Ry. Co., supra. 


9. Childers V. Commonwealth, 171 
S.W. 149, 161 Ky. 440. 


10. Williams v. State, 26 So. 521, 
a ole 39. See cases infra notes 


11. Kilpatrick vy. State, 104 So. 656, 
213 Ala. 358; Burton v. State, 69 So. 
913, 194 Ala. 2s Commonwealth v. 
Mazarella, 124 A. 163, 279 Pa. 465. 
See cases infra this note. 


[a] Ability to see from certain 
Dont a Rae roms Veo Clarise: (63) lose 
130 Cal. 642 


[b] dceusnoration as to telephone 
call by: (1) Telephone operator. 
Bragg v. Eagan, 98 N.E. 835, 51 Ind. 
App. 513; Allen v. Commonwealth, 196 
S.W. 160, 176 Ky. 475. (2) Ticket in- 
dicating call. Bragg v. Eagan, supra. 


[c] Cerreboration as to certain 
particulars where contradicted wit- 
ness mistaken as to others.—State v. 
Hasley, 43 So. 279} 118 La. 690. 


Corroboration generally of witness 
impeached see infra §§ 1365-1373. 
12. Golson v. State, 26 So. 975, 124 


Ala. 8; Hamilton v. State, 168 Sw. 
536, 74 Mex Ore s9% 


[a] Ability to see from certain 
position.— Hamilton y. State, 168 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1361-1363] 


heard in rebuttal as to new matter brought out in the 
attempt to contradict or impeach him, where he did 
not testify on the subject when first examined.1* 


Reiteration of former testimony. In accordance 
with the general rule that a witness should not be per- 
mitted to reiterate testimony under the guise of re- 
buttal,t# a witness whose testimony is contradicted 
should, generally, not be permitted to reiterate it;1° 
however, it is within the discretion of the court to 
permit a witness to return and reiterate his former 
testimony after hearing it contradicted.t® 


[§ 13862] b. Explanation of 


Where evidenee is introduced to contradict a witness, 
the party offering the witness is entitled to an oppor- 


536, 74 Tex.Cr. 219. 


13. State v. Claire, 6 So. 806, 41 La. 
Ann. 1067. 


14. See Criminal Law § 2165 text 
and note 98, § 2186 text and note 49; 
Trial § 176 text and note 94. 


15. Fowler v. State, 197 S.W. 568, 
130 Ark. 365; People v. Peccole, 268 
Pe 473.» 92 .Gal.Appy, 470; , read ) v. 
State, 210 S.W.,695, 85. Tex.Cr. 121. 
See State v. Coleman, 125 S.E. 130, 
129 S.C. 396 (in the prosecution of a 
bank officer for breach of trust, in 
which the books of a corporation were 
introduced to contradict defendant’s 
testimony that he had lent money to 
such corporation, a refusal to permit 
defendant to testify in reply was 
proper). 

16. Thomasson v. 


State, 22 Ga. 


499: Sloan v. Pelzer, 32 S.E. 431, 54 
Be. ol: 
17. In re Brown’s Estate, 15 P.(2d) 


604, 52 Idaho 286; Childers v. Com- 
monwealth, 171 S.W. 149, 161 Ky. 440. 


don Watson Vv. Kentucky, -etc., 
Bridge, etc., Co., 126 S.W. 146, 129 S. 
iW. 341, 137 Ky. 619; Wrench v. Sale, 
60 Miss. 516; Handy v. Andrews, 52 
Miss. 626. 

19. State v. Easley, 43 So. 279, 
118 La. 690; Hines v. Bost, (Tex.Civ. 
App.) 224 S.W. 698. 


[a] Abandoned pleading.—Hines 
v. Bost, (Tex.Civ.App.) 224 S.W. 698. 


20. Of wunimpeached witness see 
supra § 984. 


21. See cases infra this note; and 
note 22. 
{a] In Kansas, without adopting a 


hard and fast rule that, whenever 
proof is admitted to contradict the 
statement of a witness who is a par- 
ty, concerning matters collateral to 
the issue, the party whose veracity is 
assailed has the right to offer rebuttal 
testimony showing his reputation for 
veracity in the community in which 
he resides, the court may, in the ex- 
ercise of its sound discretion, permit 
such proof. Colvin v. Wilson, 164 P. 
284, 100 Kan. 247. 


22. See cases infra this note. 


[a] In Virginia testimony in sup- 
port of the general reputation of a 
witness for truthfulness is admissible 
where his testimony is contradicted 
on a matter as to which he could not 
be mistaken. Franklin Sugar Refin- 
ing Co. v. Luray Supply Co., 6 F.(2d) 
218 [foll Keur v. Weiss, 37 F.(2d) 
711]; George v. Pilcher, 28 Gratt. (69 
Va.) 299, 26 Am.R. 350. 


BSUS Arris iy. U.S. 16. (2d) 
117; Ford v. U. S., 3 F.(2d) 104 [overr 
DOG 2 UL Oi OuCr Acs 42a.) aS UE te Vs 
UW Ss; 81 F. 701, 81 C.C.A. 202 [rev on. 
other grounds 19 S:Ctn ola, lis Uns. 
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tionally false.?® 


Contradiction. 


728, 48 L.Ed. 1150, and foll Louisville, 
ete., R. Co. v. McClish, 115 F. 268, 53 
C.C.A. 60]; Ray v. Donnell, 20 F.Cas. 
No. 11;590, 4 McLean 504. 


Ala.—Phillips v. Ashworth, 124 So. 
519, 22.0. Alas. 237; Dickson. v,.-Dins- 
more, 122; So. . 4387, 219. Ala. .(353; 
Hodges v. Davis, 75 So. 300, 199 Ala. 
685; McCullars v. Jacksonville Oil 
Mill Co., 53 So. 1025, 169 Ala. 582; 
Southern R. Co. v. Hobbs, 43 So. 844, 
151 Ala. 335; Bell v. State, 27 So. 414, 
124 Ala. 94; Turner v. State,. 27. So. 
272, 124 Ala. 59; Mobile, etc., R. Co. v. 
Williams, 54 Ala. 168; Owens v. 
White, 28 Ala. 413. But see Tilley v. 
State, 52 So. 732, 167 Ala. 107 (where, 
in a criminal prosecution, defendant 
tried to impeach a witness for the 
state by the denial of his testimony 
by other witnesses and by the _ con- 
tradiction of his denial as to a threat 
against defendant, the prosecution 
could introduce testimony as to his 
good character); Newton v. Jackson, 
23 Ala. 335 (where testimony, if not 
intended to impeach the credibility of 
a witness, was wholly irrelevant, al- 
though this object was disclaimed, 
the right to call witnesses to sustain 
the general character of the contra- 
dicted witness was clear). 


Cal.—Title Ins., ete., Co. v. Inger- 
soll, 94 P. 94, 153 ‘Cal. 1. 


Conn.—State v. Ward, 49 Conn. 429; 
Rogers v. Moore, 10 Conn. 13. 


Fla.—Saussy v. South Florida R. 
Co. 22: Mla. 827, 


Ga.—Surles v. State, 97 S.H. 538, 
148 Ga. 537; Anderson v. Southern R. 


Co., 33 S.H. 644,°107 Ga. 500; Bell v. 
State, 27 S.H. 669, 100 Ga. 78; Miller 
Vievwiestern. eters, BR. Co: 2ar S2b. bo: 


93 Ga. 480; Harper v. State, 87 S.E. 
808, 17 Ga. App. 561. 


Tll.—Tedens v. 
2638; Chicago, ete, R. 
31 Ill.App. 36. 


Ind.—Presser v. State, 77 Ind. 274; 
Pruitt v. Cox, 21 Ind. 15; Diffenderfer 
v. Scott, 32 N.E. 87, 5 Ind.App. 243. 


7 S.W. 405, 


Schumers, 112 Ill. 
Co. v. Fisher, 


Ky.—Cupp v. Com., 87 


Ky. 35, 9 Ky.L. 877. 


Md.—Vernon vy. Tucker, 30 Md. 456. 
But see Davis v. State, 38 Md. 15, 50 
(although ‘‘mere contradiction among 
witnesses furnishes no ground, as a 
general rule, for admitting general 
evidence as to their character 
here the purpose of the State was to 
discredit the witness F y dis- 
proving material facts testified ae by 
him, and it was competent therefore, 
for the prisoner to sustain the wit. 
ness by proof of his general character 
for veracity and where such 
evidence has been admitted in sup- 
port of the witness on the one side, 
it would be manifestly unjust to deny 
the same right to the other”). 


tunity to meet such evidence by explanation.*? 
cordingly, it is proper to allow an explanation which 
tends to weaken the discrediting effect of the contra- 
diction ;18 and a witness, who is contradicted, may be 
sustained by evidence tending to show that his false 
statement was the result of a mistake and not inten- 
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[§ 1363] c. Proof of Good Character or Reputa- 
tion for Veracity.?° 
are not in accord?! completely,?” the rule generally 
is that the mere contradiction of a witness is not such 
impeachment of his character as to authorize the in- 
troduction of evidence of his good character or repu- 
tation for veracity to sustain him.?* 


Although certain jurisdictions 


Where a wit- 


aries any weed v. Reed, 4 Gray 


Miss.—Berry v. Jones, 63 So. 841, 
106 Miss. 115. 


Mo.—Milan Bank v. Richmond, 139 
S.W. 352, 235 Mo. 532; State v. Fogg, 
105 S.W. 618, 206 Mo. 696; State v. 
Thomas, 78 Mo. 327; Fulkerson v. 
Murdock, 53 Mo.App. 151 [aff 27 S.W. 
555, 128 Mo... 292]. 

N. Y.—Leonori 


Vv. ‘Bishop iw Nas 


es 420; Starks v. People, 5 Den. 
Berea ee v. Thompson, 25 S.C.L. 


Tex.—Brannon v. Gartman, (Com- 
mn.App.) 288 S.W. 817 [rev (Civ. 
App.) 270 S.W. 255]; Wells Fargo & 
Co. v. Benjamin, (Civ.App.) 165 S.W. 
120% [aff 179GSIW. 15135 (107 "Hex: ) 3314; 
San Antonio & A. P. Ry. Co. v. Nap- 
pier, (Civ.App.) 141 S.W. 564; Mis- 
souri, K. & T. Ry. Co. of Texas v. Wil- 
liams, 1383 S.W. 499, 63 Tex.Civ.App. 
368; Adams v. International, etec., R. 
Co., (Civ.App.) 122 S.W. 895; Sim- 
monds v. Simmonds, 79 S.W. 630, 35 
Tex.Civ.App. 151; White v. Epperson, 
73 S.W. 851, 32. Tex.CivsApp. » 162; 
Tomson vy. Heidenheimer, 40 S.W. 
425, 16 Tex.Civ.App. 114; Gulf, etc, R. 
Co. v. Younger, (Civ.App.) 40 S.W. 
423; Roberts v. State, 35 S.W.(2d) 
175, 117 Tex.Cr. 418; Walker v. State, 
288 S.W. 220, 105 Tex.Cr. 252; Hen- 
nington v. State, 274 S.W. 599, 101 
Tex.€ri i112: Clay v.i State>,180 \S..Wwe 
277, 78 Tex.Cr. 141; McCue v. State, 
170 S.W. 280, 75 Tex. Crs 13%, Ann. Cas: 
LOLSC 674° Wisnoski v. State, SES 
Wie 636), 68 Tex.Cr. 382; Pettis v. 
State, 150 S.W. 790, 68 Tex.Cr, 221 
Allen v. State, 141 S.W. 983. 64 Tex. 
Cr. 225; Hill v. State, 106 S.W. 145, 
52 Tex.Cr. 241; Jones v. State, 106 
S2W...°126, 152) TexiCr:! 2069) Neill) Gy. 
State, 91" Sow)? 790, «497 NexiCnrsi219- 
Kipper v. State, 77 S.W. 611, 45 Tex. 
Ce 3 Tas Zysman v. State, 60 S.W. 669, 
42 Tex.Cr. 432; Jacobs v. State, 5998S. 
Naveed nO ig ee Tex.Cr. BDOR Payne v. 
State, 50 S.W. 363, 40 Tex.Cr. 290; 
Harris v. State, (Cr:) 45° Siw. 714: 
Murphy v. State, (Cr.) 40 S.W. 978: 
McGrath v. State, 34 S.W. 127, 941. 35 
Tex.Cr. 413; Rushing v. State, 8 S.W. 
807, 25 Tex.App. 607; Britt v. State, 
17 S.W. PAD yer el Tex. App. 215. 


Vt.—Sweet v. Sherman, 21 Vt. 23. 


[a] Rule applicable no matter how 
sharp contradiction. — Jones-O’Neal 
Furniture Co, v, Jones, (Tex.Civ.App.) 
269 S.W. 180. 


[b] Rule applicable to parties.— 
Jones-O’Neal Furniture Co. v. Jones, 
(Tex.Civ.App.) 269 S.W. 180. 


[ec] Rule applicable, althoueh con- 
tradicted witness stranger.—McCue v. 
State, 170- SW. 280, 75 Tex.Cr: -137, 
Ann.Cas.1918C 674. Proof of good 
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ness is not merely contradicted, but is accused of tes- 
tifying falsely, the party whose witness is thus im- 
peached may prove his general reputation for verac- 
ity;?* and, where there was not only contradiction, 
but an attack on the character of the witness,?° as by 
charging theft?° or unchastity,?7 it has been held 
that evidence as to the general reputation of the wit- 


ness for veracity was admissible; 


question involved was that of credibility, evidence as 
to reputation for honesty was inadmissible.?® Where 
it is sought to impeach a witness by evidence contra- 
dieting his testimony and by evidence of contradic- 
tory statements or of his bad character, as to either 
of which latter methods of impeachment he may, un- 
der the statutory provision applicable, be sustained 
by evidence of his good character, the evidence as to 
his good character is not limited to the two latter 
methods, but may be considered by the jury in con- 


/ 


WITNESSES 


of the witness.?® 


mony as true.?1 


but, where the 


tory effect. 


ness. Although 


nection with the evidence contradicting the testimony 


character of stranger see supra § 985. 


{[d] Yestimony that woman al- 
leged to have been raped consented 
did not impeach her character, other- 
wise than by contradicting her testi- 
mony, so ag to render admissible evi- 
dence of her good character. Allen v. 
State, 105 S.E. 369, 150 Ga. 706. 


[e] Under statute, providing that 
evidence of the good character of a 
witness in any action is not admis- 
sible until the character of such per- 
son has been impeached, or unless 
the issue involves his. character, 
where the opposing party has not 
directly attacked the reputation of a 
witness, a party cannot bolster up the 
testimony of one of his witnesses by 
evidence of his good reputation for 
truth and honesty. 
800 P. 150, 114 Cal.App. 367 (constru- 
ing Code Civ. Proc. § 053). 

[f] Im Oklahoma (1) in a crim- 
inal trial, the mere fact that a _wit- 
ness’ testimony is contradicted by 
adverse testimony does not warrant 
the introduction of testimony as to 
his reputation for veracity. Gose v. 
State, 240 P. 1082, 32 Okl.Cr. 234. (2) 
Where defendant in a criminal case 
elects to testify in his own behalf, 
and where his credibility is not at- 
tacked, except by the contradiction 
of his testimony, evidence sustaining 
his reputation for veracity is not ad- 
missible. Kirby v. State, 220 P. 74, 
33 A.L:R. 1212, 25 Okl.Cr. 330 [overr 
Smith v. State, 202 P. 1046, 20 OKI1.Cr. 
362; Gilbert v. State, 127 P. 889, 892, 
8 Okl1Cr. 329 (“In ancient days ju- 
rors were taken from the immediate 
vicinity in which the crime was com- 
mitted and they were generally the 
witnesses in the case, but under our 
modern system all persons who have 
any knowledge of the facts of the 
case are excluded from the jury. 
The less they know about the facts 
in a case and the defendant, the bet- 
ter they are supposed to be qualified 
to decide his fate. The theory of the 
law is to remove the jury as far as 
possible from personal feelings or 
views with reference to the matter 
in controversy, and to require that 
they be impartial and receive their 
first impressions of the ease from 
legal evidence alone given in open 
court where both parties will be pres- 
ent and have equal opportunity to be 
heard. This theory is all right, but 
to carry it into effect there should be 
some means of informing the jury 
as to what the witnessés really are 
who appear before them in a case 
when a question of veracity is raised 
between them, so that the jury may 


People v. Sellas, | 


know what credit should be attached 
to the testimony of each witness. 
Where such a conflict arises in the 
testimony of witnesses, the jury can- 
not intelligently decide the issue pre- 
sented without some information as 
to the credibility of each respective 
witness. To permit the credit 
of witnesses to be put in issue, and 
then to deny to either side the right 
of sustaining its witnesses by proof 
of general character for veracity, 
would be to deprive the jury of evi- 
dence necessary to the determination 
of the issue thus submitted to them”); 
Friel v. State, 119 P. 1124, 6 Okl.Cr. 
532 (all three holding that, where the 
testimony of a witness is contradicted 
in the trial of a case so as to raise a 
question of veracity, it is competent, 
for the purpose of supporting his tes- 
timony, to introduce evidence as to 
the general reputation of the witness 
for veracity) ]. 


24. Hearn vy. Harless, (Tex.Civ. 
App.) 154 S.W. 613; Furr v. State, 
(Tex.Cr.) 194 S.W. 395. See Davis v. 
Hudson, (Tex.Civ.App.) 235 S.W. 1109 
(where the testimony of a witness 
was attacked, it was not,error to ad- 
mit testimony tending to show that 
reine the reputation of being truth- 
ul). 


Sustaining character of impeached 
AD hia: generally see supra §§ 1130- 


25. See cases infra notes 26, 27. 


26. Ray v. State, 278 S.W. 197, 102 
Rex, Cry 424) 


27. Niles v. State, 
104 Tex.Cr. 447. 


28. St. Louis Southwestern Ry. 
Co. of Texas v. Bryant, (Tex.Civ. App.) 
252 S.W. 322. 


£9. McBride v. State, 102 S.E. 865, 
150 Ga. 92; Pulliam vy. Cantrell, 3 S. 
EF. 280, 77 Ga. 563; McEwen v. Spring- 
field, 64 Ga. 159. 


30. Effect of false testimony gen- 
erally see supra §§ 967-973. 


Contradicted witness as competent 
to contradict see supra § 1349. 


31. Friend-Rowe Motor Co. v. Ric- 
(Tex.Civ.App.) 293 S.W. 851. 


284 S.W. 568, 


ci, 


32. Bradbury v. Smith, (Mo.) 181 
S.W. 415. 
[a] Where plaintiff bought corpo- 


rate stock for purpose of procuring 
employment, his evidence of misrep- 
resentations of the stock’s value by 
corporate officers was _ insufficient 
to establish such misrepresentation 
when denied by such officers. Brad- 
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[§ 1364] 10. Effect of Contradiction.?° Where 
testimony as to a particular matter has been contra- 
dicted, the jury are not bound to accept such testi- 


Certain evidence, when contradict- 


ed, has been held insufficient to establish the fact tes- 
tified to;?* on the other hand, certain evidence has 
been held to have a slight,** or limited,?* contradic- 
The fact that a witness is contradicted 
on a material matter may be considered in passing on 
his credibility as to other matters;*° neither court,*® 
nor jury,®’ are bound to believe a contradicted wit- 


the successful contradiction of a 


witness in a material respect will tend to discredit his 
testimony in other respects,** such contradiction does 
not. require that all his testimony should be rejeet- 
ed,®° or justify the jury in disregarding his testimony 


bury v. Smith, (Mo.) 181 S.W. 415. 


S3. People v. Scott, 103 N.E. 617, 
261 Ill. 165. 


_[a] Testimony as to ability to 
view assailants by means of an elec- 
tric light was not seriously impaired 
by testimony that the night was 
cloudy. People y. Scott, 103 N.E. 617, 
261 Ill. 165. 


34 Brink v. Kessler, 165 A. 836, 
310 Pa. 506. 


[a] Testimony as to odor of alco- 
hol on breath tended to contradict tes- 
timony as to not drinking but not 
testimony as to not being intoxicated. 
evan v. Kessler, 165 A. 836, 310 Pa. 


35. Rider v. People, 110 Till. 11; 
Pinney v. Orth, 88 N.Y. 447, 2 N.Y. 
Civ.Proe, <1; 


eae Diaz v. Plazuela, 29 Porto Rico 


387. St. Louis, B. & M. Ry. Co. wv. 
Price, (Tex.Civ.App.) 244 S.W. 642 
[aff (Commn.App.) 269 S.W. 422]. 


38. See cases infra this note. See 
also Banta v. Naughton, 7 N.Y.St. 384 
(where a party is successfully con- 
tradicted as to any part of his testi- 
mony which is material, other parts 


of his testimony, if contradicted, 
should be rejected). 
[a] Illustrations.—(1) A convic- 


tion, resting on the unsupported tes- 
timony of one witness, contradicted 
in several material matters, whose 
contradicted testimony cannot rea- 
sonably be attributed to mistake on 
the part of such witness, cannot be 
sustained. Day v. State, (Miss.) 7 
So. 326. (2) A verdict in a civil ac- 
tion, based on the testimony of plain- 
tiff alone, should be set aside where 
plaintiff was contradicted in several 
material matters. Streicher v. Third 
Ave. R. Co, 57 N:Y.S. 716, 39. App, 
Div. 658. (3) That a witness who 
testified to the circumstances of a 
murder was not present at the time 
is supported by the fact that such 
witness’ statement that deceased had 
on a light-colored or white overcoat 
was overcome by proof that deceased 
was dressed in jdark clothes when 
killed. Gibson vy. State, 5 S.W. 314, 
23 Tex.App. 414. 


39. U.S.—Sharon v. Hill, 26 F. 337, 
11 Sawy. 291. 


Ala.—Walters v. State, 95 So. 207, 
19 Ala.App. 92. 


Colo.—Davis-v. Pursel, 134 P. 107, 
55..Colo:. 237, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as to other matters,*® even though he is not corrobo- 
rated therein,*! unless they believe that he has will- 
fully sworn falsely.42, Where the contradiction of his 
testimony is more apparent than real, a witness is 


not rendered unworthy of belief.*? 
Contradiction of own witness.** 


contradicts the testimony of his own witness, the con- 
tradicting testimony will create an issue of fact 
which may be decided adversely to the testimony con- 
tradicted;*® but the contradicted testimony should 
receive the same consideration as the testimony of 


other witnesses.*® 


[§ 1365] F. Corroboration*47—1. Witnesses Gen- 
erally—a. Right and Necessity—(1) In General. 
Where a witness has been impeached or contradict- 
ed#® the party by whom he was introdueed is entitled 


Ill.—Chicago City R. Co. v. Ryan, 


SOL NGS. 2465 2250 dl.) 287 SBakers v: 
Robinson, 49 Ill. 299: People v. 
Landes, 151 Ill.App. 181; Stephens 


v. Neilson, 142 Ill.App. 268. 


Ind.—Harper y. State, 101 Ind. 109; 
Citizens’ F. & M. Ins. Co. v. Short, 62 
Ind. 316. 


Ky.—Gratz v. Com., 28 S.W. 159, 
96 Ky. 162, 16 Ky.L. 465. 


N-Y¥:—Blain v. Pool, 13 N.Y.St: 571 
{aff 22 N.E. 1130, 116 N.Y. 651]. 


Philippine.—Peo. v. Limbo, 49 Phil- 
ippine 94. 


“The contradiction by one witness 
of the statement of another does not 
necessarily impeach or affect the 
credibility of either. The contradic- 
tion may arise from mistake, ignor- 
ance, want of memory, difference of 
opinion, or other causes consistent 
with the integrity of both witness- 
es.” Sharon v. Hill, 26 F. 337, 341, 11 
Sawy. 291. 


“A mere contradiction of one wit- 
ness by another is not an impeach- 
ment of the witness so contradicted.” 
Walters v. State, 95 So. 207, 19 Ala. 
App. 92, 94. 


[a] Contradictory evidence elicit- 
ed on cross-examination only aifects 
the credibility of witnesses, and does 
not destroy their testimony. Wim- 
berley v. Atlantic Coast Line R. Co., 
130 S.E. 116, 190 N.C. 444 [cert gr 
BOMS Oty 347,629.02 W.S..63%, 770. Li:kd. 
773, and rev on other grounds 47 S.Ct. 
475, 273 U.S. 673, 71 L.Ed. 833]. 


40. Davidson v. Lewis, 7 F.Cas.No. 
3,606, McA.Pat.Cas. 599; Sedoff v. 
Chicago City R. Co., 124 Ill.App. 609; 
Plyer v. German-American Ins. Co., 
24 N.E. 929, 121 N.Y. 689, 3 Silv.A. 46. 


41. Louisville, etc., R. Co. v. Kel- 
jly, 63 F. 407, 11 C.C.A. 260. 

42. Chicago City R. Co. v. Ryan, 
$0 N.E. 116, 225 Ill. 287; People v. 
Landes, 151 Ill.App. 181; Chicago, 
etc., R. Co. v. Huston, 95 Ill.App. 350 
[aff 63 N.B. 1028, 196 Ill. 480]. 


43. Walker v. Henderson, 95 S.E. 
337, 109, S.C. .160. 


44, Right to contradict own wit- 
ness see Supra §§ 1341, 1342. 


45. H. L. Canady Co. v. McDougal, 
273 P. 1000, 135 Okl. 63. 


[a] Industrial commission hear- 
ing.—H. L. Canady Co. v. McDougal, 
273 P. 1000, 135 Okl. 68. 

46. In re Moxon’s Hstate, 207 N. 
W. 924, 234 Mich. 170. 


47. Sustaining character of wit- 


— 
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to introduce evidence to eorroborate his testimony ;*°® 
but the witness himself has no right or power to in- 
troduce evidence for this purpose.°° 
ness has been successfully impeached, it has been 


Where the wit- 


said that he cannot be eorroborated*? although he 


Where a party ren ne? 


may be if there has been merely an attempt to im- 
In a criminal trial, where all of de- 
fendant’s testimony was directed toward impeaching 
the principal witness for the prosecution, the prose- 
eution cannot be permitted, in rebuttal, to prove by 
another witness that the facts were substantially and 
in detail as the witness in chief had stated them.** 


Testimony to show mental incompetency need not be 


ness: 


Where his inconsistent or contradic- 
tory statements are shown see su- 
pra § 1334, 


Whose: 


Character has been attacked see su- 
pra §§ 1130-1140. 


Testimony has been contradicted 
see supra § 1363. 


48. Corroboration of unimpeached 
witness see supra § 982. 


49. U.S.—U. S. v. Biebusch, 1 F. 
213, 1 McCrary 42. 


Ala.—Treadwell v. State, 53 So. 290, 
168 Ala. 96; Powers v. Hatter, 44 So. 
859, 152 Ala. 686; Costello v. State, 
30 So. 376, 130 Ala. 143. 


Ark.—Harris v. State, 285 S.W. 367, 
171 Ark. 658; Little Rock, etc., R. Co. 
v. Cross, 93 S.W. 981, 78 Ark. 220. 


Cal.—Wade v. Thayer, 40 Cal. 578; 
People v. Zimmerman, 84 P. 446, 3 
Cal.App. 84. 


Ga.—John y. State, 16 Ga. 200. 


Ky.—Dean v. Com., 78 S.W. 1112, 
25 Ky.L. 1876. 


La.—State v. Louviere, 124 So. 188, 
169 La. 109; State v. Fernandez, 102 
So. 186, 157 La. 149; State v. Des- 
Lorges, <1 8—So.) 9125. 48) ba. Ann. 7.35 
State v. Johnson, 17 So. 789, 47 La. 
Ann. 1225. 


Md.—Gill v. Staylor, 49 A. 650, 93 
ae 453; McAleer v. Horsey, 35 Md. 


Mass.—Hewitt v. 
223, 150 Mass. 445; 
3 Allen 465. 


N.Y.—People v. Barberi, 43 N.H. 
635, 149 N.Y. 256, 52 Am.S.R. 717, 12 
N.Y.Cr. 210; Ouderkirk v. Boston & 
M. R. R., 253 N.Y.S. 805, 233 App.Div. 
508; Hawley v. Hawley, 62 N.Y.S. 
671, 48 App.Div. 301. 


N.C.—Keller v. Caldwell Furniture 
Co., 154 S.E. 674, 199 N.C. 413; State 
v. Brodie, 130 S.E. 205, 190 N.C. 554; 
State v. Bethea, 118 S.E. 800, 186 N.C. 
22. 


Corey, 23 IN. Hy 
Green v. Gould, 


Pa.—Commonwealth v. Loomis, 113 
A. 428, 270 Pa. 254; Howser v. Com., 
51 Pa. 332; Com.’ v.’ Mosier, 13. Pa. 
Dist. 421. 


Tenn.—Richmond vy. Richmond, 10 
Yerg. 343. 


Tex.—A. Harris & Co. v. Campbell, 
(Civ.App.) 187 S.W. 365; Grayson v. 
Boyd, (Civ.App.) 185 S.W. 651; Fay 
v. State, 265 S.W. 710, 98 Tex.Cr. 480; 
Reed v. State, 200 S.W. 843, 82 Tex. 
Cr. 657; .Gleason v. State, 183 S.W. 
891, 79 Tex.Cr. 185; Satterwhite y. 


*By FELIX C. GRABER (§§ 1365-1379). 


corroborated under a statute providing that the di- 
reet evidence of one witness who is entitled to full 
eredit is sufficient for proof of any fact, except per- 
jury and treason.*# 


State, 181 S.W. 462, 78 Tex.Cr. 309; 
Leach vy. State, 180 S.W. 122, 78 Tex. 
Cr. 55; Bain v. State, 166 S.W. 505, 73 
Tex.Cr. 528; Ward v. State, 159 S.W. 
272, 70 Tex.Cr. 393; Gusemano_ vy. 
State, 155 S.W.° 217, 69 Tvex:Cr: 557; 
Pierce v. State, 154 S.W. 559, 69 Tex. 
Cr: 175; Phillipsv. “State +19 trex 
App. 158. 


Vt.—Davis v. Farwell, 67 A. 129, 
80 Vt. 166. 


Wash.—State v. Constantine, 93 P. 
317, 48 Wash. 218. 


fa] Rule applied.—(1) After the 
eredibility of a witness has been im- 
pugned by cross-examination, it is 
permissible to corroborate and sup- 
port his credibility by evidence tend- 
ing to restore confidence in his veraci- 
ty and in the truth of his testimony. 
State v. Brodie, 130 S.E. 205, 190 N.C. 
554. (2) Evidence is admissible in 
confirmation of the testimony of a 
person who has been convicted of an 
infamous crime, in such and so many 
parts of his narrative as may satisfy 
the jury that he has told the truth, 
but should not, perhaps, be extended 
to such acts in the narrative as are 
generally well known. U.S. v. Bie- 
busch, 10h -2ds) ly MeCrary 4425003). 
Accused in a criminal prosecution, 
testifying in his own behalf, may be 
corroborated (State v. Louviere, 124 
So. 188, 169 La. 109), (4) and defend- 
ant is entitled to prove facts which 
do not in themselves establish inno- 
cence, but which corroborate the de- 
nial of guilt expressed under oath, 
and to fortify his own testimony by 
any circumstances and facts fairly 
tending to support him (Common- 
ae v. Loomis, 113 A. 428, 270 Pa. 


50. People v. Lyons, 13 N.W. 365, 
49 Mich. 78. 


51. McAllister v. State, 67 S.E. 221, 
7 Ga.App. 541. 


52. McAllister v. State, supra. 


53. State v. Parish, 22 Idwa 284; 
ener v. State, 174 P. 289, 14 Okl. 
me 3 


[a] Reason for rule.—This was 
not a rebuttal of defendant’s evidence. 
State v. Parish, 22 Iowa 284. 


[b] Where prosecuting witnesses 
have been thoroughly impeached, the 
state not attempting to show that 
their reputation for truth and veraci- 
ty was good, the admission of evi- 
dence to bolster the testimony of one 
of the prosecuting witnesses is prej- 
udicial to defendant. Newton vy. 
State, 174 P. 289, 14 Okl.Cr. 569. 


54. In re Johnson’s Estate, 252 P. 
1049, 200 Cal. 299. 


1180 [70 C.J.] 


[§ 1366] (2) Matters Not Controverted.®° 
by other evidence of a fact stated by a witness, with 
regard to which there is no contradiction, has no 
tendeney to sustain his eredit, and such evidence, 
when offered for the sole purpose of corroborating 


him, is properly rejected.°® 


{§ 1367] (3) Collateral, Irrelevant, or Immaterial 
It is not permissible to corroborate a wit- 
ness as to collateral, irrelevant, or immaterial mat- 
ters;>7 nor can a party support his positive testi- 
mony of facts stated upon his own knowledge, by 
testifying, himself, to other consistent or corrobora- 
tive facts which are immaterial in themselves, and 
which, like the facets sought to be corroborated, must 
rest entirely upon his own oath.°* Where, however, 


Matters. 


WITNESSES 


Proof 


matter.°? 
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the prosecution, and then attacks him with an im- 
peaching witness, if the prosecution attempts to cor- 
roborate the first witness defendant cannot object on 
the ground that the matter called out is collateral 


[§ 1368] b. Corroborating Evidence—(1) Admis- 


sibility—(a) In 


a defendant calls for a statement from a witness for 


55. Corroboration of unimpeached 
witnesses see supra § 982. 


56. Howe v. Thayer, 17 Pick. 
(Mass.) 91; Harris v. State, 20 Ohio 
@ir:@tin.S=.856, 34) OhiosCir. Ct. 18% 
De Arman v. State, 189 S.W. 145, 80 
Tex.Cr. 147; Russell v. Watkins, 164 
P. 867, 49 Utah 598. 


[a] Testlmony not seriously as- 
sailed.—Where the court adjourned 
for a witness who testified that she 
was ill, and her cross-examination 
did not seriously assail or question 
her testimony, refusal to permit de- 
fendant to introduce evidence to prove 
she was really sick was proper. De 
coker State, 189 S.W. 145, 80 Tex. 

r 


57. Ala.—Storey y. State, 72 So. 
267, 14 Ala.App. 127. 
Cal.—People v. Westcott, 260 P. 


901, 904, 86 Cal.App. 298 [quot Cyc]. 


Ga.—Peters v. State, 52 S.E. 147, 
124 Ga. 80. 


Iowa.—Stewart v. Anderson, 82 N. 
W. 770, 111 Iowa 329. 


' Mass.—Ashley v. Wolcott, 11 Cush. 
192; Com. v. Bosworth, 22 Pick. 397. 


Mich.—People  v. 23 
Mich. 301. 


Miss.—Owens v. State, 33 So. 718, 
82 Miss. 18, 21 L.R.A.N.S. 782. 


Mo.—State v. Cariou, 180 S.W. 852, 
266 Mo. 82; Brown v. Hartzell, 87 Mo. 
564; Seidenkranz vy. Supreme Lodge, 
Knights and Ladies of Honor, (App.) 
199 “S.W. 451. 


Schweitzer, 


N.Y.—Frazer v. People, 54 Barb. 
306, 1 Cow:Cri 377. 
Tex.—Reynolds vy. International, 


ete., R..Co., 85 S.W. 323, 38 Tex.Civ. 
App. 28s “Smith v. State, Cry %4 
S.W. 556. 


Vt.—State v. Doherty, 48 A. 658, 
72 Vt. 381, 82 Am.S.R. 951;. Stevens 
v. Beach, 12 Vt. 585, 36 Am.D. 359. 


fa] Thus (1) the party by whom 
an impeached witness was called can- 
not cumulate evidence on an imma- 
terial fact as to which such witness 
has testified for the purpose of sus- 
taining his credit. McClintock yv. 
Whittemore, 16 N.H. 268. (2) So, 
where defendant’s attempt to impeach 
testimony of a state witness could 
have been prevented by proper objec- 
tion as being immaterial, but was 
admitted, it was error to permit the 
state to recall witnesses and admit 
their testimony in corroboration of 
such immaterial matter. People v. 
Westcott, 260 P. 901, 86 Cal.App. 298. 


{[b] Inducements to testify.— 
Where one previously convicted of 


the same homicide and sentenced to 
execution testified for the state that 
no inducements had been held out to 
obtain his testimony, it was error to 
permit the district attorney to testify 
to the same effect. Owens v. State, 


33 So. 718, 82 Miss. 18, 21 L.R.A.N.S. 

782. ve . 

thoes Anderson v. Russell, 34 Mich. 
59. State v. Kirkman, 63 N.C. 246. 
60. Hamilton v. Hastings, 34 A. 43, 


172 Pa. 308. 


61. Harvey v. U. S., 23 F.(2d) 561; 
Wilkinson v. Dilenbeck, 168 N.W. 115, 
184 Iowa 81; Nelson v. Hamlin, 155 
N.E. 18, 258 Mass. 331; Common- 
wealth v. Sacco, 151 N.E. 839, 255 
Mass. 369; State v. Schachtel, 196 N. 
W.. 674,157 Minn. 272; Bartlett. v. 
Ryan, 169 N.W. 421, 141 Minn. 76. 


[a] Abuse of discretion not shown 
in: (1) Admission of testimony as 
to matters transpiring on the day of 
the homicide, when the witness claim- 
ed to have been introduced to one of 
defendants in another city, as cor- 
roborative of truth of the witness’ 
own statements. Commonwealth v., 
Sacco; 151 -N.B., 8389, 255 Mass, 369. 
(2) Admitting evidence that the wit- 
ness’ brother gave him money, which 
he paid defendant as a bribe, to cor- 
roborate evidence regarding bribe. 
Harvey. ve US'S.,) 237 Fi(2a)* 561.5 3) 
Permitting a witness to state the rea- 
sons why he remembered mailing a 
letter on a date testified to. Nelson 
v. Hamlin, 155 N.H. 18, 258 Mass. 331. 


[b] Collateral issues.—(1) Some 
discretion must be permitted to the 
trial court as to how far it will per- 
mit a digression from the main is- 
sues to collateral ones which bear 
only on the question of corroboration. 
Wilkinson v. Dilenbeck, 168 N.W. 115, 
184 Iowa 81. (2) Exclusion of rebut- 
tal evidence on collateral matter has 
been held not an abuse of the court’s 
discretion. Bartlett v. Ryan, 169 N. 
W. 421, 141 Minn. 76. 


62. Smith v. Com., 131 S.W. 499, 
nae Ky. 599; Bruton v. State, 21 Tex. 
ol. 

[a] Illustration.—A witness who 


had testified that he saw accused 
peering through bushes toward the 
place where he shortly afterward 
killed decedent might be supported 
by evidence of personal observations, 
about a week later, to determine 
whether one situated where accused 
was could see the point where the 
homicide occurred, was admissible, 
although the condition of the foliage 
had changed slightly, such change 
affecting the weight of the testimony 
and not its competency. Smith v. 


General. Considerable latitude 


must necessarily be allowed in the admission of cor- 
roborative evidence ;°® and whether such testimony 
should be received rests Yargely in the diseretion of 
the trial court.®? 
witness’ testimony by evidence of matters showing its 
consistency and reasonableness,®? and tending to in- 
dicate that the facts probably wére as stated by the 
witness,®? although the evidence oes not, in and of 


It is permissible to strengthen a 


~ 


Com., 131 S.W. 499, 140 Ky. 599. 


63. U.S.—Travelers’ Ins. Co. of 
Hartford, Conn., v. Miller, 62 F.(2d) 
910; Mansfield Hardwood Lumber Co. 
v. Horton, 32 F.(2d) 851; Caughman 
v. U. S., 258 F. 434, 169 C.C.A. 450. 


Ala.—Thomas E. Nix & Sons v. 
Choate, 113 So. 16, 216 Ala. 1895 
O’Byrne v. O’Byrne, 100 So. 781, 211 
Ala. 450; Mixon v. Pennington, 85 So. 
562, 204 "Ala. 347; Densmore v. State, 
(App.) 141 So. 914; Woodward v. 
State, 99: So. 156, 19 Ala.App. 577; 
Bardeleben vy. Sellers, 84 So. 408, 17 
Ala.App. 247. 


Ark.—Connor y. Bowers, 41 S.W. 
(2d) 977, 184 Ark. 102; Kansas City 
Southern ERY COs avn Cobb, 178 S.W. 
383, 118 Ark. 569. 


Cal.—Hood v. Bekins Van, etc., Co., 
172 P. 594, 178 Cal.“\150; Lauricella v. 
Lauricella, 118 P. 430, 161 Cal. 61; 
MacPherson v. West Coast Transit 
Co., 271 P. 509, 94 Cal.App. 463; Lit- 
tle v. Los Angeles Ry. Corporation, 
271 P. 134, 94 Cal.App. 303; People v. 
Webber, 186 P. 406, 44 Cal.App. 120. 


Colo.—Lakomy v. People, 178 P. 571, 
66 Colo. 19. 


Conn.—Frechette v. City of New 
Haven, 132 A. 467, 104 Cannes 83; State 
v. Schleifer, 130 A. 184, 102 Conn. 708; 
Butler v. Hyperion Theatre Gor; 124 
A. 220, 100 Conmn. 551; Richmond v. 
ed of Norwich, 115 A, 11, 96 Conn. 


Ga.—Williams v. State, 110 S.B. 286, 

52 Ga. 498; Mays v. State, (App.) 169 
Sm. 688; Shaw v. Chiles, 71 S.E. 745, 
9 Ga. App. 460. 


Iowa.—Ferguson v. Lux, 188 N.W. 
898, 193 Iowa 1139; State v. Killgren, 
171 N.W. 158, 185 Iowa 791. 


Ky.—Brashears v. Combs, 192 S.W. 
482, 174 Ky. 344; Dean vy. Com., 78 
S.W. 1112,:25 Ky.L. 1876. 


La.—Succession of Hagan, 91 So. 
303, 150 La. 934; State v. Varnado, 55 
So. 562, 128 La. 883; Lucas v. More- 
field, 187 So. 638, 18 La.App. 497. 


Me.—State v. Holland, 128 A. 561, 
124 Me. 333. 


Mich.—American Seed Co. v. Cole, 
140 N.W. 622, 174 Mich. 42. 


Minn.—State v. Schachtel, 196 N.W. 
674, 157 Minn. 272; State v. ‘Hayward, 
65 N.W. 63, 62 Minn. 474, 


Mo.—Kirkpatrick v. Wells, 51 S.W. 


(2d) 36; Patten v. Springfield Fire & 
Marine Ins. Co., (App.) 11 S.W.(2d) 
1101; Guthrie v. Fieids, (App.) 299 


S.W. 141; Charles H. Fuller Co. v. 
St. Louis’ Wholesale Drug Co., 282 S. 
W. 535, 219 Mo.App. 519. 


Nev.—Maitia v. Allied Land & Live 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Stock Co., 248 P. 893, 49 Nev. 451. , 


N.J.—Baus v. Trenton & Mercer 
County Traction Co., 126 A. 4738, 100 
N.J.Law 364. 


N.Y.—People ex rel. 
Raley, 1s3sseN.Be 891, 232. Nove o2835 
People v. Bennett, 170 N.Y.S. 718, 182 
App.Div. 871, 36 N.Y.Cr. 408 [aff 120 
N.E. 871, 227 N.Y. 594]; J. Witkin, 
Inc., v. Louis Dejonge & Co., 205 N.Y. 
S. 80, 123 Mise. 298; Clapp v. Wilson, 
5 Den. 285: 


N.C.—Rudd v. American Fidelity & 
Casualty Co., 164 S.E. 345, 202 N.C. 
779; Smith v. Raleigh Granite Co., 162 
S:Ey (el, 202? N.C. 3055: Keller v. Cald= 
well Furniture Co., 154 S.H. 674, 199 
N.C. 413; Flowers v. Spears, 130 S.E. 
710, 190 N.C. 747; State v. Brodie, 130 
S.E. 205, 190 N.C, 554; Perry v. Perry, 
129 S.B. 147, 190 N.C. 125; Dellinger 
v. Elliot Bldg. Co., 123 S.E. 78, 187 N. 
C. 845; Anderson v. Nichols, 123 S.E. 
86, 187 N.C. 808; Leonard v. Davis, 
122 S.E. 16, 187 N.C. 471; State v. In- 
gram, 105 S.E. 3, 180 N.C. 672; State 
wWeanOain, 95 SiR: 930; 175.) N.C... 825; 
State v. Little, 94 S.E. 97, 174 N.C. 
793; Weeks v. Western Union Tele- 
graph Co., 86 S.E. 631, 169 N.C. 702; 
Elliott v. Norfolk-Southern Ry. Co., 
82 S.E. 853, 166 N.C. 481. 


Okl.—Jones v. State, 133 P. 249, 9 
OkI1.Cr. 646, 48 L.R.A.N.S. 204. 


Pa.—Steel v. Snyder, 144 A. 912, 295 
Pa. 120; Woodring v. City of Haston, 
164 A. 921, 108 Pa.Super. 481; Key- 
stone Mausoleum Co. v. Salzman, 7 
Pa.Super. 437. 


S.C.—State v. Andrews, 113 S.H. 119, 
a2 06 S.C. 1399: 


S.D.—Pierce v. Lyons, 176 N.W. 521, 
42 S.D. 543. 


Tex.—Dilworth Vv. Greenlaw, 
(Commn.App.) 291 S.W. 331; South- 
ern Mut. Fire Ins. Co. of Yoakum v. 
Mazoch Bros., (Civ.App.) 291 S.W. 
257; Farmers’ & Citizens’ Sav. Bank 
v. Smith, (Civ.App.) 188 S.W. 1026; 
Loftus v. Sturgis, (Civ.App.) 167 S.W. 
14: Gill v. State, 295 S.W., 190,. 107 
Tex.Cr. 115; Searcy v. State,.232 S.W- 
799, 89 Tex.Cr. 550; Gray v. State, 197 
S.w. 990, 82 Tex.Cr._27; Wilson v: 
State, 155 S.W. 242, 70 Tex.Cr. 3; Rog- 
ersyve state, 143 S.W._ 631, 65 DexCr. 
105; Fleming v. State, 114 S.W. 383, 
54 Tex.Cr. 339; Washington v. State, 
(Cr.) 50 S.W. 341. 


Utah.—State v. Cluff, 158 P. 701, 48 
Utah 102. 


vt.—State v. Field, 115 A. 296, 95 
Aik. oO 


Va.—Chesapeake & O. Ry. Co. v. 
Arrington, 101 S.E. 415, 126 Va. 194. 


Wash.—State v. Hood, 175 P. 27, 103 
Wash. 489. 


W.Va.—Shuman v. Shuman, 91 S.EH. 
264, 79 W.Va. 445. 


Ont.—Warren y. 
441, 
282]. 


And see cases infra note 64. 


[a] Rule applied.—(1) In a prose- 
ecution for shooting craps, a witness 
may testify that he saw defendant at 
a crap game, although he did not see 
him play, to corroborate another wit- 
ness who not only saw him at the 
game but also saw him play. Wash- 
ington v. State, (Tex.Cr.) 50 S.W. 341. 
(2) Where testimony -is introduced to 
show a contemporaneous parol agree- 
ment made at the time of the execu- 
tion of a lease, evidence of prior con- 
versations and transactions is admis- 
sible in corroboration. T. W. Phillips 
Gas, etc., Co. v. Pittsburg Plate Glass 
Co., 62 A. 830, 213/Pa. 188. (3) Plain- 


Packwood v. 


Forst, 22 Ont.L. 
19 Ont.W.R. 645 [aff 24 Ont.L. 
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tiff, in an action for her trunk and 
contents, having described them, may 
be corroborated by testimony of a wit- 
ness who had been called in by plain- 
tiff, previous to the taking, to insure 
the same, and who had examined the 
eontents for that purpose, as to the 
contents then seen. Oyler v. Dautoff, 
59 P. 474, 36 Or. 357. 


[b] Admissions of party are com- 
petent in corroboration of witnesses 
for the other party. Lauricella v. 
Lauricella, 118 BP; 430, 161 Cal. 61. 


[ec] Ancillary facts tending to ar- 
rest and fix the attention of a witness 
may be shown, since the degree of at- 
tention with which a witness has ob- 
served phenomena testified to by him 
is relevant to affect its probative 
force. Butler v. Hyperion Theatre 
Co, 124° A. 220, 100 Conn, 1551. 


{d] Statements to third persons.— 
(1) Where plaintiff testified that he 
was discharged from defendant’s em- 
ploy at the instance of an insurance 
company, testimony of another wit- 
ness that defendant’s superintendent 
told him that insurer would not allow 
defendant to keep plaintiff, is admis- 
sible as corroborative of plaintiff's 


testimony. Keller v. Caldwell Furni- 
ture (Co 154 0S3h 1 674,2199. NCe4i3. 


(2) So defendant’s declarations to a 
third person after discharge in bank- 
ruptcy are admissible to corroborate 
plaintiff's contradicted testimony that 
defendant promised to pay a debt. 
Thomas E. Nix & Sons v. Choate, 113 
So. 16, 216 Ala. 189. 


[e] Subsequent conditions.—Testi- 
mony of a witness concerning the 
condition of a cable on a hoist a week 
after plaintiff was injured thereby has 
been held competent to corroborate 
plaintiff's testimony. Smith v. Ral- 
pei ot oe Co., 162 °S:E: 731; 202° N. 


[f{] Testimony of experts is ad- 
missible in corroboration of other evi- 


dence. Steel v. Snyder, 144 A. 912, 
295 Pa. 120. 
[g] Silence as corroboration.—In 


a suit for custody of a child where 
the mother defended a charge of bad 
temper and language by accusing the 
father of provocation, his’ silence 
thereon when subsequently testifying 
is corroborative of the mother’s ver- 
sion. Greenlaw v. Dilworth, (Tex. 
Commn.App.) 299 S.W. 875 [rev (Civ. 
App.) 291° S.W. 331]. 


64. Ala.—Harrison v. State, 40 So. 
57; Nevill v. State, 32 So. 596, 133 
Ala. 99. 


Ark.—Stroud v. State, 283 S.W. 372, 


170 Ark. 1194. 


Cal.—People v. Whitelaw, 95 P. 379, 
7 Cal.App. 622. 


Ky.—Ball v. Com., 85 S.W. 226, 27 
Ky.L. 448; Illinois Cent. R. Co. v. 
Stewart, 63 S.W. 596, 23 Ky.L. 637. 


La.—State v. Squire, 143 So. 244, 175 
al26o: 


Mass.—Coleman v. Lewis, 67 N.E. 
603, 183 Mass. 485, 97 Am.S.R. 450, 68 
L.R.A. 482; Com. v. Merriam, 14 Pick. 
518, 25 Am.D. 420. 


Mo.—State v. McDowell, 
1113, 214 Mo. 334. 


N.C.—State v. Morton, 12 S.B. 112, 
107 N.C. 890, 10 L.R.A. 527. 
Pa.—Myre v. Ludwig, 1 Pa. 47. 


Tex.—Sexton v. State, 88 S.W. 348, 
48 Tex.Cr. 497; Messer v. State, 638 
S.W. 643, 48 Tex.Cr. 97. 


ponsenae vy. Rabinovitch, 25 Man. 


113 S.W. 
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‘itself, tend to establish such facts.°¢ A witness may | in a proper ease be corroborated by the exhibition of 


And see cases supra note 63. 


fa] Tllustrations.—(1) Where on 
a trial for robbery, the complaining 
witness had testified that a compan- 
ion of defendant used a pistol while 
assisting in the robbery, evidence that 
such companion had a pistol when 
seen with defendant an hour or two 
before was admissible to corroborate 
such testimony. Nevill v. State, 32 
So. 596, 133 Ala. 99. (2) In a prosecu- 
tion for robbery, it was proper to per- 
mit the physician who attended the 
victim for the injuries received at 
the hands of the robbers fully to de- 
scribe such injuries, as corroborative 
of her evidence that force was used 
to consummate the crime. People v. 
Whitelaw, 95 P. 379, 7 Cal.App: 622. 
(3) Where a witness for the state in 
a homicide case states that he was 
so near when the shot was fired that 
the blood from the wound spurted on 
his clothes, and defendant introduces 
evidence that the witness was not 
present at the difficulty, the state, in 
corroboration of its witness, may 
show that shortly after the killing 
there was blood on his clothes. Ball 
v. Com., 85 S.W. 226, 27 Ky.L. 448. 
(4) In an action by a switchman for 
injuries received while discharging 
his duties as such, evidence as to a 
bruise on his back is admissible in 
corroboration of his testimony that 
the engine, in backing caught him in 
the back and rolled him around. Illi- 
nois Cent. R. Co. v. Stewart, 63 S.W. 
596, 23 Ky.L. 637. (5) Testimony of 
a pledgee of a note as collateral that 
before the note was due he went to 
the pledgor and asked him where the 
maker and indorser lived, and the 
pledgor told him he need not trouble 
to find them, as he would shortly take 
it up, may be corroborated by evi- 
dence that the indorser was reputed 
to be of no financial ability. Coleman 
v. Lewis, 67 N.E. 6038, 183 Mass. 485, 
97 Am.S.R. 450, 68 TRA. 482° (6) 
A witness who testified as to an act 
of adultery might be corroborated by 
showing instances of improper famil- 
jiarity between the persons not long 
before the time of the adultery as to 
which he testified. Com. v: Merriam, 
14 Pick. (Mass.) 518, 25 Am.D. 420. 
(7) Where, in a prosecution of an 
officer for stealing money from a per- 
son while in his custody, the person 
testified that he had with him a cer- 
tain sum at the time, evidence that 
he was in a saloon just before his ar- 
rest by accused, and had displayed a 
certain number of bank notes of cer- 
tain denominations, was competent to 
corroborate him. State v. McDowell, 
P13 VS Wiestdils, Bia Mol S234: (8) 
Where, on a murder trial, a witness 
testified that a few weeks before the 
homicide he received an anonymous 
letter containing threats against de- 
ceased, and showing that the writer 
was jealous of deceased; and that de- 
fendant afterward told him that she 
wrote it, and sent it to the post office 
by a colored boy, and the cross-exam- 
ination of the witness showed a pur- 
pose to impeach him, particularly to 
question the accuracy of his state- 
ments concerning the letter, the tes- 
timony of a negro boy that he took 
a letter for defendant to the post of- 
fice which she told him not to let any 
one but a certain person see, and that 
this was about a month before the 
time testified to by the first witness, 
was properly submitted to the jury to 
corroborate the first witness. State 
vy. Morton, 12 S.E. 112, 107 N.C. 890, 
10 L.R.A. 527. (9) In a suit against 
the owner of a wagon to recover dam- 
ages for an alleged non-delivery by 
his carter of certain. wadding to W 
& R, testimony of the carter that the 
wadding was consigned to C & J R, 
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certain articles to the jury.®® 


isted.°§ 


to whom he had delivered it, might 
be corroborated by the testimony of a 
member Of the latter firm that plain- 
tiff was indebted to him and his part- 
ner, and that he had promised to send 
them wadding for the amount due 
them, about the time it was delivered 
to them. Myre v. Ludwig, 1 Pa. 47. 
(10) On a prosecution for disposing of 
mules, with intent to defraud, after 
obtaining them under a contract of 
hiring, it was not error to permit a 
witness for the state to testify that 
defendant was drinking on the night 
he was at the witness’ house, the evi- 
dence being admitted to identify the 
particular time, and to show why the 
witness remembered that on that oc- 
easion nothing was said about selling 
the mules, and defendant having al- 
ready testified that he got whisky that 
day and got drunk. Sexton v. State, 
88 SW. 348, 48 Tex.Cr. 497. (11) Tes- 
timony in a larceny prosecution that 
the witness accompanied defendant 
to a junk dealer who gave witness 
some tires for signing the bond of 
defendant indicted for larceny is ad- 
missible to corroborate another wit- 


ness’ testimony that the latter and 
defendant had disposed of stolen 
property to the dealer. State v. 


Squire, 143 So. 244, 175 La. 265. 


65. People v. Manasse, 94 P. 92, 
153 Cal. 10. 
[a] Thus, where, in a homicide 


case, a witness testified that accused 
assaulted him immediately after the 
killing of decedent, and shot him in 
the back, the admission in evidence of 
the clothing worn by the witness at 
the time was proper if the clothing 
was in such condition that its pro- 
duction supported the testimony of 
the witness, and if its appearance did 
not strengthen the testimony, the 
admission of the garments was not 
prejudicial to accused. People v. 
Manasse, 94 P. 92, 153 Cal. 10. 


66. Cal.—Stewart v. Douglass, 100 
P. 711, 9 Cal.App. 712. 


Ga.—Kelly v. State, 88 S.E. 822, 145 
Ga. 210. 


Ill._— People v. Strause, 125 N.E. 339, 
290 ELIS 259); 

Ind.—Robbins v. Fugit, 126 N.E. 
321, 189 Ind. 165. 

Iowa.—State v. Cordaro, 233 N.W. 


51, 211 Iowa 224; Hanby v. First Sav. 
Bank of Spring Hill, 197 N.W. 51, 197 
Iowa 150. 


Ky.—Asher vy. Golden, 50 $.W.(24) 
3, 244 Ky. 56. 

Mich.—Hayes v. Wabash R. Co., 128 
N.W. 217, 163 Mich. 174, 31 L.R.A. 
N.S. 229. 

Mo.—Byrne v. News Corp., 190 S.W. 
933, 195 Mo.App. 205 [cert quashed 199 
S.W. 403]. 

Or.—Georges v. Sheridan & W. R. 
Co., 194 P. 1114, 99 Or. 122. 


Evidence which does 
not tend to support the truth of the witness’ testi- 
mony or bear directly upon the issues should not be 
admitted;°° and so the testimony of a witness that 
he did a certain thing cannot be corroborated by the 
testimony of another to whom he previously declar- 
ed his intention of doing it;°7 nor ean a witness’ 
statement that at a certain time he stated a certain 
fact be corroborated by evidence that such fact ex- 
Evidence is not admissible to corroborate 
the testimony of a witness as to a fact about which 
he knew nothing.®® Testimony of witnesses on a for- 
mer trial is not admissible to corroborate witnesses 


WITNESSES 


Tex.—Stowe v. Wooten, (Commn. 
App.) 62 S.W.(2d) 67 [aff (Civ.App.) 
37 S.W.(2d) 1055]; J. I. Case Thresh- 
ing Mach. Co. v. O’Keefe, (Civ.App.) 
259 S.W. 222; Gibson v. Dickson, (Civ. 
App.) 178 S.W. 44; Seiwert v. State, 
103 ~S:iW. 932; 933, /51. Tex.Cr. 404; 
Owens v. State, 63 S.W. 634, 43 Tex. 
Cr. 249; Medford v. State, 216 S.W. 
175 85: TexmCr. 1237. 


Utah.—Russell v. Watkins, 
867, 49 Utah 598. 


Vt.—Dionne vy, American Express 
Co., 401 A. B09, 91 Vt. 521; State v. 
Comstock, 83 A. 539, 86 Vt. 42. 


Wash.—Waddell v. Roberts, 246 P. 
755, 139 Wash. 273; Van Delinder v. 
Richmond, 191 P. 850, 112 Wash. 191. 


Wis.—Phcenix Ins. Co. v. Badger, 
10 N.W. 504, 53 Wis. 283. 


See Stanfield v. State, 57 So. 402, 3 
Ala.App. 54 (witness cannot corrobo- 
rate his own testimony). 


[a] Thus (1) where a witness tes- 
tified to having seen an automobile, 
whose ownership was disputed, in 
front of the residence of the alleged 
owner while serving papers on him, 
the return of service is not admissi- 
ble as corroboration, because not tend- 
ing to prove the fact of seeing the 
automobile. Wzddell v. Roberts, 246 
P. 755, 139: Wash. 273. (2) Where a 
person, without defendant’s knowl- 
edge, told the district attorney that 
defendant had stolen a horse, and sent 
it by him to a certain place, testimony 
of deputy sheriffs that they went 
there and got it, is res inter alios acta, 
and not corroborative testimony. 
Owens v. State, 63 S.W. 634, 43 Tex. 
Cr. 249. (3) A witness cannot be 
asked, for the purpose of corroborat- 
ing his testimony, that he did not 
agree to meet defendant’s agent ata 
certain time, whether he made an ap- 
pointment to meet other persons at 
that time. Phoenix Ins. Co. v. Badger, 
10 N.W. 504, 58 Wis. 288. (4) In an 
action against a railroad company for 
the death of its brakeman, evidence 
before a coroner’s jury, given by one 
not a witness in the trial court, is in- 
competent, as tending to corroborate 
the testimony of another witness giv- 
en on trial. Georges v. Sheridan & 
Wi? Coy, 194. Ps 1114, 99" Ory 122% 


[b] Time-table of carrier, stating 
that the time of arrival and departure 
of its trains is not guaranteed, was 
not admissible to corroborate its 
agent who testified he did not make 
a contract with a passenger guaran- 
teeing connection of the train ata cer- 
tain place, so that he could arrive at 
destination at a certain time. Hayes 
v. Wabash R. Co., 128 N.W. 217, 163 
Mich. 174, 31 L.R.A.N.S. 229, 


[c] Subsequent conditions.— 
Where the evidence is conflicting as 
to the condition of a blower in a mill 
at the time of an accident alleged to 
have happened in its use, evidence as 
to its condition a week afterward is 
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who testified on the subsequent trial.7° 


Evidence of results of experiments tending to cor- 
roborate the testimony of witnesses for the state that 
they saw and heard certain things from a particular 
position may be admitted where an attempt has been 
made to impeach the witnesses by eliciting on their 
cross-examination facts tending to show that they 
could not have seen and heard what they testified to 
from the position which they oceupied.** 


Writings which tend to corroborate the witness’ 
evidence are admissible in evidence.*? 
may, in a proper ease, be corroborated by the intro- 


So a witness 


not admissible inscorroboration. Kin- 
ae v. Folkerts, 48 N.W. 283, 84 Mich. 


[d] General “understanding in 
community.—Although a witness who 
testified that a person was her own 
daughter, and that she had given her 
to another, was impeached, this did 
not render admissible evidence of 
general reputation as to whose daugh- 
ter the person was. Gibson v. Dick- 
son, (Tex.Civ.App.) 178 S.W. 44. 


[e] Raising collateral issues.— 
Evidence offered to corroborate a wit- 
ness’ story is properly rejected where 
it tends to raise collateral issues. 
People v. Strause, 125 N.E. 339, 290 
Ill. 259; Robbins v. Fugit, 126 N.E. 
321, 189 Ind; 1165. 


67. Lincoln Nat. Bank y. Fisher- 
Bea 86 N.Y.S. 1093, 92 App.Div. 


[a]. Thus, on an issue as to wheth- 
er defendant, at the time he called at 
a bank, revoked his guaranty of cer- 
tain notes, defendant’s testimony that 
he did so could not ke corroborated by 
testimony of defendant’s attorney to 
the effect that on the day of calling 
he was consulted by defendant about 
his notes, and advised defendant to 
go to the bank personally and revoke 
the guaranties. Lincoln Nat. Bank v. 
Fisher-Hansen, 86 ,N.Y.S. 1093, 92 
App.Div. 318. } 


Admissibility of statements of wit- 
ness corresponding with testimony 
see infra § 1369. 


68. Edgerton v. 
(Mass.) 453. 


69. Chestnut? v. Bittick, 155 S.E. 
368, 42 Ga.App. 243. 


[a] Book of account is not prima 
facie evidence of the correctness of 
items stated therein, nor is it compe- 
tent to corroborate testimony of a 
witness who said he did not know 
anything about the items. Chestnutt 
v. Bittick, 155 S.B. 368, 42 Ga.App. 243. 


70. Bush v. State, 100 So. 307, 19 
EE 650 [cert den 100 So. 314, 211 
aa cae 


Wolf, 6 Gray 


71. State v. Smith, 81 N.W. 17, 
Minn. 362. bi 
72. Cal.—-People v. Webber, 186 P. 


406, 44 Cal.App. 120. 


Conn.—Schiesel v. S. Z. Poli Realty 
Co., 142 A. 812, 108 Conn. 115. 


Ill—James v. Conklin & Hill 
Ill. App. 640. TRE 


Tex.—Paggi v. Rose Mfg. Co., (Civ. 
App.) 285 S.W. 852. ink 


Vt.—Soules v. Burton, 36 Vt. 652. 
And see cases infra notes 73-76. 


[a] Gas bills tending to corrobor- 
ate plaintiff's theory that damage did 
not result from dampness created by 
a gas heater’ are admissible. Schiesél 
v. S. Z. Poli Realty Co., 142 A. 812, 


~108 Conn. 115. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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duction of writings concerning which he has testi- 
fied,** on which his testimony purports to be based,*4 
or which relate to,?° or were involved in,*® the trans- 
action as to which he has testified; but writings not 
tending to corroborate the testimony‘? and instru- 
ments in the nature of mere self-serving evidence’® 
are not admissible. Hospital records, the entries on 
which were not made from the personal knowledge of 
the witness offering to prove them, but from informa- 
tion furnished by others, are not admissible.*® 


Deeds. 


[b] Sales sheets are admissible as 
corroborative of testimony of plain- 
tiff testifying from knowledge deriv- 
ed from other sources concerning 
general market conditions and decline 
in market price, in an action against 
a carrier for delay. Davis v. Living- 
ston, 13 F.(2d) 605. 


[ec] Letter written by A, contain- 
ing a statement implying the exist- 
ence of a copartnership between him- 
self and B, was admissible in evidence 
to corroborate the testimony of A that 
B directed him to write such state- 
ment, although B did not read the let- 


ter. Soules v. Burton, 36 Vt. 652. 
73. Michigan Shoe Co. v. Paul, 113 
N.W. 310, 149 Mich. 695; Crary v. 


Crary, 18 N.Y.S. 753; Norton v. Down- 
er, 33 Vt. 26. 


[a] Tllustrations—(1) Where a 
witness testified that a partnership 
agreement was oral, but that it had 
been put in writing, but not signed, 
the writing was admissible as bear- 
ing on the truth of the witness’ state- 
ment. Michigan Shoe Co. v. Paul, 113 
N.W. 310, 149 Mich. 695. (2) Where 
plaintiff testified that a certain agree- 
ment was made in the presence of H, 
and that H at the time made a writ- 
ten statement of the mode of settle- 
ment of the parties’ accounts, on the 
basis of which such agreement was 
made, it was competent for plaintiff 
to introduce such written statement 
in evidence, as corroborative of his 
own testimony. Norton v. Downer, 
moViby 20s 


74. H.C. Jaquith Co. v. Shumway’s 
Estate, 69 A. 157, 80 Vt. 556. 


[a] hus, where the treasurer of 
a corporation has testified from book 
entries and a bill of sale that the cor- 
poration purchased a certain horse, 
the book entries and bill of sale are 
admissible in evidence, for the pur- 
pose of being weighed by the jury in 
connection with, and as corroborative 
of, the witnesses’ testimony. H. C. 
Jaquith Co. v. Shumway’s Estate, 69 
A. 157, 80 Vt. 556. 

75 3. Harvey (VW. US., 230 F. 
(2d) 561; Dunlap v. Hopkins, 95 F. 
Bet, 37 C.C-Al 52. 

Ala.—McCormick v. Badham, 85 So. 
401, 204 Ala. 2. 

Conn.—WMiller v. Pierpont, 87 A. 785, 
87 Conn. 406. 

Ga.—Citizens’ Bank of Valdosta v. 
Valdosta Mill & Elevator Co., 131 S.E. 
126, 34 Ga.App. 713. 


Idaho.—McLaughlin’s Store 
Copeman, 294 P. 523, 50 Idaho 214, 


Ill.—Sando v. Smith, 237 I11.App. 
570. 


Mont.—Charles Lehman & Co. v. 
Skadan, 284 P. 769, 86 Mont. 553. 


N.C.—Sentelle v. Board of Educa- 


Vv. 


In an action to recover real estate, it is 
not error to allow a deed for other land than that in 
controversy to be read in evidence to corroborate 
statements of witnesses as to the land claimed by one 
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tion, 151 S.E. 877, 198 N.C. 389; Wig- 
gins v. Guthrie, 7 S.E. 761, 101 N.C. 
661; McMillan v. Baker, 2 S.E. 164, 97 
N.C. 197; Fain v. Edwards, 44 N.C. 
4, 


Pa.—Selover v. Rexford’s Ex’r, 52 
Pa. 308; Baker v. Haycox Co., Inc., 
15 Pa.Dist.&Co. 208. 


S.C.—State v. Smalls, 11 S.C. 262. 
Tex.—Baker v. Maloney, 4 S.W. 469. 


[a] For example.—(1) Account 
books. Citizens’ Bank of Valdosta v. 
Valdosta Mill & Hlevator Co., 181 S. 
BE. 126, 34 Ga.App. 713; Fain vy. Ed- 
wards, 44 N.C. 64; Baker v. Haycox 
Ca, Inc., 15 ‘Pa. Dist.&Co 208; State 
v. Smalls, 11 S.C. 262. (2) Bank book. 
Miller v. Pierpont, 87 A. 785, 87 Conn. 
406. (3) Bank = slips. Sentelle v. 
Board of Education, 15t S.E. 877, 188 
N.C. 389. (4) Court records. Harvey 
Val Uses at lon Me C2d) rbot. ap aueLtens, 
McCormick vy. Badham, 85 So. 401, 204 
Ala. 2. (6) Memoranda made at the 
time of the transaction testified to. 
McLaughlin’s Store v. Copeman, 294 
P. 528, 50 Idaho 214; Selover v. Rex- 
ford’s Ex’r, 52 Pa. 308. (7) Orders 
for money. Wiggins v. Guthrie, 7 S. 
FE. 761, 101 N.C. 661. (8) Receipts. 
Sando v. Smith, 237 [Ill.App. 570; 
Baker v. Maloney, (Tex.) 4 S.W. 469. 
(9) Recorded instruments (Charles 
Lehman & Co. v. Skadan, 284 P. 769, 
86 Mont. 553), (10) such as a lease 
(Charles Lehman & Co. v. Skadan, 
supra) (11) or a chattel mortgage 
(Charles Lehman & Co. v. Skadan, su- 
pra). (12) Statement of account, Mc- 
sR ct v. Baker, 2 S.E. 164, 97 N.C. 
197. 


[b] Corroboration as to date.—A 
letter written by a witness to a third 
person, containing a statement of a 
transaction to which the witness has 
testified as having taken place on the 
day on which the letter was written 
and dated, the correctness of the date 
having been testified to by the wit- 
ness, is admissible in evidence as a 
memorandum corroborating the tes- 
timony of the witness as to the date 
of the transaction. Dunlap v. Hop- 
kins,95 E. 231,37 C.GCsA. 52. 


76. Little v. Ratloff, 35 S.E. 469, 
126 N.C. 262. 


[a] Checks (1) corroborating tes- 
timony that deceased contributed to 
his mother’s support are admissible. 
Ault v. McGaughey, 292 S.W. 359, 
173 Ark. 322. (2) Soa check executed 
by plaintiff to one from whom his 
vendor purchased goods is admissi- 
ble to corroborate plaintiff’s testi- 
mony that he executed a check to the 
one from whom his vendor purchased, 
as part of the consideration of his 
own purchase. Kean v. Zundelowitz, 
29 S.W. 930, 9 Tex.Civ.App. 350. (3) 
Defendant’s cashed check payable to 
his daughter, and indorsed by him for 
her, is properly received in corrobora- 


Pleadings in other actions. 
may be corroborated by the pleadings of the adverse 
party in another action.®? 


[§ 1369] (b) Statements of Witness Correspond- 
ing with Testimony.** 
ments has been held admissible where the witness has, 
in some way, been impeached or his credibility im- 
paired,** as a general rule a witness cannot be cor- 
roborated by proof that on previous occasions he has 
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of the parties ;8° and a deed given by a defendant in 
ejectment after the commencement of the suit is ad- 
missible to support a witness who has sworn that he 
has no interest in the land.§? 


Testimony of a party 


Although proof of such state- 


tion of his testimony that he gave de- 
ceased the amount which she gave to 
the daughter. Comstock’s Adm’r v. 
Jacobs, 94 A. 497, 89 Vt. 133, Ann.Cas. 
1918A 465. 


[b] BReceipt.—Where the wife of 
the seller of the property in contro- 
versy testified that she was present 
at its purchase, and counted the mon- 
ey paid, and wrote a receipt therefor 
at the request of her husband, which 
receipt she handed to plaintiff, such 
receipt was properly admitted in evi- 
dence in corroboration of such testi- 


mony. Little v. Ratloff, 35 S.E. 469, 
126 N.Cy 262. 
77. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) In action on a fire policy, the con- 
tractor’s ex parte written estimate of 
repair”, cost. ) Patriotic.. Ins.” ‘Co: — of 
America v. Franciscus, 55 F.(2d) 844. 
(2) In a broker’s suit for commission 
for the sale of land, where nothing 
was Said about a second mortgage, or 
the time of payment thereof, at the 
negotiations at the attorney’s office, 
the mortgage note, to corroborate de- 
fendants’ version of such negotia- 
tions. Waxler v. Bottcher, 153 N.B. 
535, 257 Mass. 249. (3) Where a wit- 
ness testified positively from his in- 
dependent recollection as to the date 
of a transaction, checks which he tes- 
tified were given by him at about the 
same time, to corroborate his testi- 
mony as to such date. Stockyards 
Loan Co. v. Nichols, 260 F. 398, 171 C. 
Cc AL 259% 


78. Donaghey v. Williams, 185 &. 
W.. 778,123 Ark, 411. 


Written statements of witness cor- 
responding with his testimony gen- 
erally see infra § 1369. 


79. Commonwealth vy. Sacco, 151 N. 
E. 839, 255 Mass. 369. 


80. Buie v. Carver, 75 N.C. 559. 


81. Richardson v. Stewart’s Lessee, 
4 Binn. (Pa.) 198. 


82. Watson v. Boswell, 61 S.W. 407, 
25 Tex.Civ.App. 379. 


[a] Thus, where defendant testi- 
fied that he paid a certain sum to W 
for plaintiff as a payment on the note 
sued on, an answer filed by plaintiff, 
in an action by W. against him, stat- 
ing that defendant paid such sum to 
W. for plaintiff, was admissible to 
corroborate defendant. Watson vy. 
ities 61 S.W. 407, 25 Tex.Civ.App. 


83. Statements of witness attacked 
by proof of inconsistent statements 
see supra § 1335. 


84. State v. Noland, 168 S.B. 412, 
204 N.C. 329; State v. McKeithan, 166 
S.H. 336, 203 N.C. 494; Keller v. Cald- 
well Furniture Co., 154 S.E. 674, 199 
N.C. 413; State v. Melvin, 139 S.B. 
762, 194 N.C. 394; State v. Colson, 139 


1184 [70 C.J.] 


made the same statements as those 


S.E. 230, 194 N.C. 206; State v. Brodie, 
130 S.BE. 205, 190° N.C. 5543) State: v. 
Steele, 130 S.E. 308, 190 N.C. 506; An- 
derson v. Nichols, 123 S.B. 86, 187 N. 
C. 808; Sanford Real Estate, Loan & 
Insurance Co. v. Gavin, 120 S.E. 820, 
187 N.C. 14; State v. Bethea, 118 S.B. 
800, 186 N.C. 22; State v. Journegan, 
iT So. 02. LSbeINEC- 70 0se state -v. 
Haywood, 108 S.E. 726, 182 N.C. 815; 
State v. Rhodes, 106 S.E. 456, 181 N. 
C. 481; State v. Spencer, 97 S.E. 155, 
176 N.C. 709; Perry v. Branning Mfg. 
Cos, 9723S Es. 1162; 176 N.C. 68:9 State 
Vv. Neville; 95 SS." 55,175 N.C. 731; 
State v. Little, 94 S.E. 97, 174 N.C. 793; 
State v. Rodgers, 83 S.H. 161, 168 N.C. 
112; Bowman v, Blankenship, 81 S.H. 
746, 165 N.C. 519; Allred v. Kirkman, 
76 S.E. 244, 160 N.C. 392; Walker & 
Myers v. Cooper, 75 S.H. 727, 159 N. 


G. 536+ .State-v.. Pace, 74 S.E. 1018, 
159 N.C. 462; State v. Broadway, 72 
Sim 987, 157 N.C) 598s » Staite, vi Ne- 


ville, 72 S.B. 798, 157 N.C. 5915 Chris- 
co v. Yow, 69 S.E. 422, 153 N.C. 434; 
Cuthbertson v. Austin, 67 S.H, 749, 
152 N.C. 336; Matthews v. Metropoli- 
tan L: Ins. Co., 61 SH. 192, 147 N.C. 
Soo Lo. AR ALNEST LE aLOs ae States “ve 
Exum, 50 S.E. 283, 188 N.C. 599; Rat- 
liff v. Ratliff, 42 S.H. 887, 131 N.C. 
425, 63 L.R.A. 963; State v. Maultsby, 
41S. 97, 130 NC. 6645 State’ vi Mic= 
Courry, 38 S.E. 883, 128 N.C. 594; Rit- 
tenhouse vy. Wilmington St. R. Co., 26 
S.E. 922, 120 N.C. 544; Burnett v. 
Wilmington, etc, R. Co., 26 S.E. 819, 
120 N.C. 517; State v. Staton, 19 S.E. 96, 
114 N.C. 813; Wallace v. Grizzard, 19 
S.E: 760, 114 N.C. 488; State v. Mc- 
Kinney, 16-S.H. 235,° 111 N.C._ 683; 
State v. Jacobs, 12 S.H. 248, 107 N.C. 
873; State v. Ward, 8 S.E. 814, 103 N. 
C. 419; State v. Brewer, 3 S.E. 819, 
98 N.C. 607; Davenport v. McKee, 4 
S.B. 545, 98 N.C. 500; State v. Whit- 
field, 92 N.C. 831; Davis v. Council, 
92 N.C. 725; Godfrey v. Maberry, 84 
N.C. 255; Roberts v. Roberts, 82 N.C, 
Toe Stace wve  eorisn,- Co wN Cs. OnOr 
March v. Harrell, 46 N.C. 329; State 
v. Dove, 32 N.C. 469. 


“When the credibility of a witness 
is impugned by cross-examination 
tending to impeach his veracity or his 
relation to the cause, it is permissible 
to corroborate his credibility and to 
restore confidence in his veracity. 
Such corroborating evidence may in- 
clude previous statements whether 
made pending the controversy or ante 
litem motam.’” Keller v. Caldwell 
Furniture Co., 154 S.E. 674, 676, 199 N. 
Crea 35 


[a] Memorandum made by one of 
the parties to a parol agreement as 
evidence thereof is admissible in cor- 
roboration of his oral testimony as 
to such agreement. Sanford Real Es- 
tate, Loan & Insurance Co. v. Gavin, 
120 S.E. 820, 187 N.C. 14. 


85. U.S.—Dowdy v. U.S., 46 F.(2d) 
ANT mic4 Clie CYy.Cil; sinmans Bros. Vi. 
Dudley, ete., Lumber Co., 146 F. 449, 
%6) IC. OoAu 1609) Southern (PacreConm Vv. 
Schuyler, 135 F. 1015, 68 C.C.A. 409. 
See American Agricultural Chemical 
Co. v. Hogan, 213 F. 416, 130 C.C.A. 52 
(that a witness was employed by the 
party for whom he testified and he 
had received recent immaterial fa- 
vors from him does not require the 
admission of former statements con- 
sistent with his testimony). 


Ala.—-Shamberger v. State, 130 So. 
70, 221 Ala. 538; Oden-Elliott Lum- 
ber Co. v. Butler County Bank, 104 
So, 8 ole Ala, 845 Byrdiiv.. State, 95 
So. 655, 209 Ala, 65; Hamilton v. Cran- 
ford Mercantile Co., 78 So. 401, 201 
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a a 
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made in his tes- | timony;8® and the rule applies equally to statements 


Ala. 403; Gyanberry v. State, 63 So. 
975,184 Ala.”5; Jones v. State, 61 So. 
434, 181 Ala. 63; Pope v. State, 53 So. 
292, 168 Ala. 33; James v. State, 22 
So. 565, 115 Ala. 83; Jones v. State, 
18 So. 237, 107 Ala. 93; Smith v. State, 
16 So..12, 103 Ala. 40; Fallin v. State, 
3 So.) 525, 83 ‘Ala. 5; \ Higdon) v. State, 
(App.) 143 So. 213; Walding v. State, 
122 So. 296, 23 Ala.App. 185; West v. 
State, 114 So. 568, 22 Ala.App. 187 
[eert den 114 So. 570, 217 Ala. 62]; 
Bush v. State, 100 So. 307, 19 Ala.App. 
650 [cert den 100 So. 314, 211 Ala. 2]; 
Brotherhood Painters, Decorators and 
Paperhangers of America v. Trimm, 
97 So. 770, 19 Ala.App. 429; Sexton v. 
State, 98 So. 705, 19 Ala.App. 408 [cert 
den 98 So. 706, 210 Ala. 656]; Barfield 
v.. State, 97 So. 378, 19 Ala.App. 374; 
Howard v. State, 97 So. 377, 19 Ala. 
App. 373; Sills v. State, 57 So. 89, 2 
Ala.App. 73. 


Ark.—Eason v. Wheeler, 268 S.W. 
29, 167 Ark. 320; Guardian Life Ins. 
Co.+ve Dixon, ) 240° S.W.'25, f£52) Ark, 
597; Security Life Ins. Co. v. Ingram, 
225 S/W. 658, 146 Ark.’ 393; "Chunn. v. 
London & Lancashire Fire Ins. Co., 
172 S.W. 837, 116 Ark. 555. 


Cal.—Mason v. Vestal, 26 P. 213, 88 
Cal?-396, 22 :Am.SéAR2°310 so Davis! v. 
Tanner, 262 P. 1106, 1110, 88 Cal.App. 
67 [cit Cyc]; People v. Spencer, 208 
P. 380, 58 Cal.App. 197. 


Colo.—Connor vy. People, 33 P. 159, 
ret ears 873; 86 Amis. Rw295, 25 LaR.A. 
341. 


Conn.—Builders’ Supply Co. v. Cox, 
36 A. 797, 68 Conn. 380. But see State 
v. De Wolf, 8 Conn. 93, 20 Am.D. 90 
(holding previous statements of the 
prosecuting witness in a rape case 
admissible to show constancy in her 
declarations). 


Ga.—Lance v. State, 142 S.E. 105, 
166 Ga. 15; Hstill v. Citizens’ & South- 
ern Bank, 113 S.E. 552, 153 Ga. 613; 
Atlanta, ete., R. Co. v. Strickland, 42 
S.E. 864, 116 Ga. 439; Evans v. State, 
22 S.E. 298, 95 Ga. 468. 


Ill.— People v. Moretti, 161 N.E. 766, 
330 Ill. 422; Lyon v. Oliver, 147 N.E. 
251, 316 Ill. 292 [rev 227 Ill.App. 511]; 
eter v. People, 70 N.E. 681, 209 Ill. 


Ind.—Hodges v. Bales, 1 N.E. 692, 
102 Ind. 494; Coffin v. Anderson, 4 
Blackf. 395; Continental Ins. Co: v. 
Bair, 114 N.E. 763, 65 Ind.App. 502 
son den 116 N.E. 752, 65 Ind.App. 


Iowa.—Wertz v. Hale, 221 N.W. 504, 
505, 206 Iowa 1018 [cit Cyc]; State v. 
Bell, 221 N.W. 521, 206 Iowa 816; State 
v. Williams, 192 N.W. 901, 195 Iowa 
785; Kesselring v. Hummer, 106 N.W. 
501, 130 Towa 145; Rhutasel v. Ste- 
phens, 27 N.W. 786, 68 Iowa. 627; 
Boyd v. Oskaloosa First Nat. Bank, 
25 Iowa 255; State v. Vincent, 24 Iowa 
570, 95 Am.D. 753. 


Kan.—Chapman vy. Blakeman, 3 P. 
277, 31 Kan. 684. 


Ky.—Abner v. Commonwealth, 276 
S.W. 513, 210 Ky. 536; Eubank v. Com- 
monwealth, 275 S.W. 630, 210 Ky. 150; 
ae v. Com., 110:'\S:W.4 235, 33 Ky.lu. 

66. 

La.—State v. Hataway, 80 So. 227, 
144 La. 188; State v. Carter, 25 So. 
385, 51 La.Ann. 442. 


Mass.—Walsh vy. Wyman Lunch Co., 
138 N.E. 389, 244 Mass. 407; Wallace 
v. Story, 29 N.H. 224, 189 Mass. 115; 
Com. v. Harper, 7 Allen 539; Deshon 
v. Merchants’ Ins. Co., 11 Mete,. 199. 


Mich.—Farmers’ Handy Wagon Co. 
v. Newcomb, 159 N.W. 152, 192 Mich. 
634; Cole v. Lake Shore, etc., R. Co., 
63 N.W. 647,105 Mich. 549. But see 
People v. Morrigan, 29 Mich. 4 (pre- 
vious statements are admissible when 
part of the res geste and not used 
merely for corroborative purposes). 


Miss.—Byrd v. State, 123 So. 867, 
869, 154 Miss. 742 [cit Cyc]; Martino 
Vv. State,, 53..'So0.-77-7, | 987 Miss) 355¢ 
Johnson vy. State, 32 So. 49, 80 Miss. 
798; Williams v. State, 31 So. 197, 79 
Miss. 555; Madden y. State, 3 So. 328, 
65 Miss. 176. 


Mo.—State v. Johnson, 64 S.W.(2d) 
655; Radler y. St. Louis-San Francis- 
co Ry. Co., 51 S.W.(2d) 1011, 330 Mo. 
968; State v. Creed, 252 S.W. 678, 299 
Mo. 307; Statesy. Burgess, 168 S.W. 
740, 259 Mo. 883; State v. Taylor, 35 
S.W. 92, 184 Mo. 109, 154, 155 [overr 
State v. Grant, 79 Mo. 113, 49 Am.R. 
218]; Riney v. Vanlandingham, 9 Mo. 
816; State v. Levy, 90 Mo.App. 643. 


N.H.—Raymond vy. Great American 
Indemnity Co., 163 A. 713. 


N.Y.—People v. Seppi, 116 N.E. 793, 
221 N.Y. 62; People v. Smith, 56 N.E. 
1001, 162 N.Y. 520; Davidson v. Cor- 
nell, 30 N.E. 573, 132 N.Y. 228; People 
v. Barbuti, 202 N.¥:.S. 126, 207 App. 
Div. 285; People v. Frasco, 175 N.Y. 
S.. 511, 187 App.Div: 299, 37 N.Y2€r; 
441; People v. Cunneen, 172 N.Y.S. 59, 
184 App Div. .575,.3% Na. Cry l27 in 
re O'Neill, 171 N.Y.S._ 514, 184 App. 
Div. 75; Zuckerman v. New York City 
R, Co.,102" N. ¥.S> 641; "107 Apps bine 
378; Schattman vy. American Credit 
Indemnity Co., 54 N.Y.S. 225, 34 App. 
Div. 392; Train v. Taylor, 4 NJY.S! 
492, 51 Hun 215; Dudley v. Bolles, 24 
eeene: 465; Robb vSHackley, 23 Wend. 


Ohio.—Rose vy. State, 13 Ohio Cir.Ct. 
342, 7 Ohio Cir.Dec. 226. 


Okl.—Jackson y. State, 157 P. 945, 
12 Okl.Cr. 406. 


Or.—Maeder Steel Products Co. v. 
Zanello, 220 P. 155, 109 Or. 562. See 
Wigan vy. LaFollett, 165 P. 579, 84 Or. 
488 (holding a witness’ former state- 
ment incompetent to strengthen his 
testimony which was weak, although 
not adverse or.prejudicial). 


Pa.—Foelner v. Sulkin, 61 Pa.Super. 
621; White v. Black, 14 Pa.Super. 459; 
Com. v..Kay, 14 Pa.Super. 376; Quig- 
ley v. Swank, 11 Pa.Super. 602. Con- 
tra Henderson vy. Jones, 10 Serg.&R. 
322, 13 Am.D. 676. ; 


S.C.—State v. Thomas, 34 S.C.L. 269. 
Contra State v. Lazarus, 8 S.C.L. 34. 


Tenn.—Sutton y. State, 291 S.W. 
1069, 1070, 155 Tenn. 200 [cit Cyc]. 
But see Green v. State, 36 S.W. 700, 
97 Tenn. 50 (holding such evidence ad- 
missible at tending to support the 
credibility of the witness). 


Tex.—Houston & T. C. Ry. Co. v. 
Fox, 166 S.W. 693, 106 Tex. 317 [rev 
(Civ.App.) 156 S.W. 922]; Taliaferro 
v. Goudelock, 17 S.W. 792, 82 Tex. 521: 
Kirby Lumber Co. v. Youngplood, 
(Civ.App.) 192 S.W. 1106; Pecos & N. 
T. Ry. Co. v. Winkler, (Civ.App.) 179 
S.W. 691; Sullivan v. Fant, 110 S.W. 
507, 51 Tex.Civ.App. 6; Hardin v. Fort 
Worth, etc., R. €o., 108 S.W. 490, 49 
Tex.Civ.App. 184; Glover v. Coit, 81 
S.W. 136, 36 Tex.Civ.App. 104; Fort 
Worth, ete... R. Co. wo Stone, “(Oi 
App.) 25 S.W. 808; Rivera v. State, § 
S.W.(2d) 129, 110 Tex.Cr. 298; Rose- 
borough v. State, 1 S.W.(2d) 6380, 108 
Tex.Cr. 494; Johnson v. State, 266 S. 
W. 155, 98 Tex.Cr. 417; Buddy v. State, 
227 S.W. 328, 88 Tex.Cr. 403; Marable 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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v. State, 219 S.W. 455, 87 Tex.Cr. 28; 
Barton y. State, 215 S.w. 968, 86 Tex. 
Cr. 198; Huey v. State, 197 S.W. 202, 
81 Tex.Cr. 554; Venn v. State, 182 S. 
We.315, 78 Tex.Cr: 545; Bain v.. State, 
166 SW. 505; 73: Tex:Cr: 528; Carver 
v. State, 150 S.W. 914, 68 Tex.Cr. 100; 


White v. State, 122 S.W. 391, 57 Tex. 
Cr. 196; Corpus v. State, 102 S.W. 
ibe 61 TDexCr 8i5e" Anderson —-v. 


State, 95 S.W. 1037, 50 Tex.Cr. 134; 
Welch v. State, 95 S.W. 1035, 50 Tex. 
Cr. 28; Reese v. State, 67 S.W. 325, 
43 Tex.Cr. 539; Parker v. State, 67 S. 
W. 121, 43 Tex.Cr. 526; Mercer v. 
State, (Cr.) 66 S.W. 555; White v. 
State, 62 SW. 575, 42 Tex.Cr. 567; 
Red v. State, 46 S.W. 408, 39 Tex.Cr. 
414; Doucette v. State, (Cr.) 45 S.W. 
800; Stanford vy. State, 29 S.W. 271, 34 
Tex.Cr. 89; Conway v. State, 26 S.W. 
401, 33 Tex.Cr. 327; Thurmond v. 
State, 11 S.W. 451, 27 Tex.App. 347; 
Bailey v. State, 9 Tex.App. 98. See 
McCoslin v. State, 256 S.W. 294, 96 
Tex.Cr. 175 (proof of the fact that the 
first person to whom the witness re- 
lated her knowledge was the county 


attorney is not objectionable on the | 


ground that her testimony to such 
fact corroborated her). But see Lane 
v. State, 164 S.W. 378, 73 Tex.Cr. 266 
(holding no error in admission of evi- 
dence that the state’s witness, after 
he had seen defendant and deceased’s 
wife in flagrante delicto, had told a 
certain named person, where the state 
offered no other witnesses to bolster 
up his testimony); Collins v. State, 
148 S.W. 1065, 66 Tex.Cr. 602 (hold- 
ing that where defendant, to impeach 
testimony of prosecutrix, showed that 
she had talked with counsel for the 
state before testifying, it was not er- 
ror to permit her to state that she 
had made to him the same statement 
to which she had testified on trial); 
Rogers v. State, 143 S.W. 631, 65 Tex. 
Cr. 105 (holding that where accused 
impeached prosecutrix, testimony of 
complaints by prosecutrix immediate- 
ly after she had escaped from accused 
was admissible). 


Utah.—Ewing v. Keith, 52 P. 4, 16 
Utah 3423" Silva v. Pickard, 37 P. 86, 
10 Utah 78. 


Vt.—F. Chaffee’s Sons v. Blanch- 
ard’s Estate, 168 A. 695; Gibbs & 
Boies vy. Linsley, 13 Vt. 208; Munson 
v. Hastings, 12 Vt. 346, 36 Am.D. 345. 


Va.—Webb v. Commonwealth, 152 
S.E. 366, 154 Va. 866; Cutchin v. City 
of Roanoke, 74 S.E. 403, 113 Va. 452; 
“epee v. Com., 28 Gratt. (69 Va.) 
942. 


Wash.—Russell y. Cavelero, 246 P. 
25, 139 Wash. 177; Munson v. Bald- 
win, 159 P. 1070, 93 Wash. 36. 


Wis.—Plano Mfg. Co. v. Frawley, 
32 N.W. 768, 68 Wis. 577. 


[a] Rule applied where an attempt 
was made to corroborate testimony 
which the witness had recanted. In 
re O’Neill, 171 N.Y.S. 514, 184 App. 
Div. 75. 


[b] Prayer.—In a prosecution for 
murder, wherein defendant, as a wit- 
ness in his own behalf, charged an- 
other with the commissfon of the 
crime, it was error to permit such 
other person, after denying his guilt, 
to testify that he had been taken out 
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oath and unsworn statements,®® and to state- 
ments made in writing as well as to verbal state- 
If, however, there has been an effort to 
diseredit the witness by showing that he kept silent 
for a long time, evidence is admissible to show that 
he had mentioned the matter to others,*> but not a 
restatement of the facts narrated by him to them;*® 


WITNESSES 


of the jail by the sheriff at night, 
brought to the scene of the crime, 
and threatened with immediate death 
by the sheriff and others, who pur- 
ported to be the members of the Ku 
Klux Klan, if he did not confess, and 
that he fell-upon his knees, and sol- 
emnly called upon the thicae ae 
witness his innocence. State v il- 
liams, 192 N.W. 901, 195 Iowa 785. 


{c] Testimony weakened by cross- 
examination.—The rule that a witness 
impeached by statements out of court 
inconsistent with his testimony in 
court may be corroborated by proving 
previous statements in harmony with 
his testimony in court (see supra § 
1335) does not permit such corrobo- 
rating testimony to support his tes- 
timony in chief which tended to be 
contradicted and weakened by cross- 
examination. Continental Ins. Co. v. 
Bair, 114 N.B. 763, 116 N.E. 752, 65 
Ind.App. 502. 


[d] In Maryland (1) the rule of 
the text applies under Act (1888) p 
544 e 315, providing, “It shall not be 
competent, in any case, for any party 
to the cause who has been examined 
therein as a witness, to corroborate 
his testimony when impeached by 
proof of his own declaration or stat®- 
ment made to third persons out of the 
presence and hearing of the adverse 
party.” Maryland Steel Co. of Balti- 
more County v. Engleman, 61 A. 314, 
101 Md. 661. (2) Harlier cases in this 
jurisdiction, however, held that a wit- 
ness could be corroborated by his own 
previous statements. Mallonee vy. 
Duff, 19 A. 708, 72 Md. 283; Bloomer 
v. State, 48 Md. 521; Maitland v. Citi- 
zens’ Nat. Bank, 40 Md. 540, 17 Am.R. 
620; McAleer v. Horsey, 35 Md. 439; 
Cooke v. Curtis, 6 Harr.&J. 93. 


86. Ala.—Bufkins v. State, 103 So. 
902, 20 Ala.App. 457 [cert den 103 So. 
906, 212 Ala. 638]. 


Ga.—Estill v. Citizens’ & Southern 
Bank, 113 S.E. 552, 153 Ga. 618. 


Mass.—Loomis v. New York, etc., 
R. Co., 34 N.E. 82, 159 Mass. 39; Chase 
v. Perley, 19 N.E. 398, 148 Mass. 289. 


Miss.—Jeffcoot v. State, 67 So. 56, 
108 Miss. 585. 


S.C.—State v. Gilliam, 45 S.E. 6, 66 
S.C. 419. 


Tex.—Scott v. State, (Cr.) 47 S.W. 
Dol. 

87. U.S.—Texas Co. of Mexico, S. 
A., v. Roos, 43 F.(2d) 1 [cert den 51 
S.Ct. 216, 282 U.S. 902, 75 L.Ed. 794]; 
Inman Bros. v. Dudley, etc., Lumber 
Co., 146 F. 449, 76 C.C.A. 659. 


Ala.—Goodwin v: Riddle, 85 So. 433, 


204 Ala. 216; Birmingham R., etc., Co. | 


v. Hayes, 44 So. 1032, 153 Ala. 178; 
Childs v. State, 55 Ala. 25; Nichols v. 
Stewart, 20 Ala. 358; Latikos v. State, 
88 So. 45, 17 Ala.App. 592. ; 


Cal.—Lynch vy. Bekins Van, etc., Co., 
159 P. 822, 31 Cal.App. 68. 


Conn.—Jackiewicz v. United Illumi- 
nating Co., 138 A. 147, 106 Conn. 302. 


Mass.—Krupp vy. Craig, 142 N.E. 69, 
247 Mass. 273. 


Minn.—State v. Moses, 186 N.W. 
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and, where a witness has been assailed on the ground 
that his story is a recent fabrication or that he has 
some motive for testifying falsely, proof that he gave 
a similar account of the transaction when the motive 
did not exist, before the effeet of such account could 
be foreseen, or when motives of interest would have 
indueed a different statement, is admissible ;°° but in 


303, 305, 150 Minn. 470 [cit Cyc]. 


Mont.—Kipp vy. Silverman, 64 P. 884, 
25 Mont. 296. 


N.J.—Springer v. Labow, 155 A. 476, 
108 N.J.Law 68. 


N.Y.—Spellman v. Muehlfeld, 62 N. 
Y.S. 749, 48 App.Div. 262 [rev on oth- 
er grounds 59 N.E. 817, 166 N.Y. 245]; 
People ex rel. Smith v. Martin, 32 N. 
Y.S. 943, 85 Hun 359; Butler v. Trus- 
low, 55 Barb. 293; Englander v. Fleck, 
101 N.Y.S. 125, 51 Misc. 567. 


Ohio.—Jones v. State, 42 Ee 699, 
54 Ohio St. 1. 


Pa.—Gearhart vy. Gwinn, 32 Pa.Su- 
a9 567; Com. v. Carey, 2 Brewst. 


S.D. Sper ie 7 Issenhuth, 134 N. 
W. 889, 28 S.D. 45 


Tex.—Texas, iy RisCo, we Tuek, 
(Civ.App.) 116 S.W. 620 [aff 123 S.W. 
406, 103 Tex. 72]. 


[a] Rule applied as to: (1) Book 
entries. People ex rel. Smith v. Mar- 
tin, 32 N.Y.S. 948, 85 Hun 359. (2) 
Insurance policy. Krupp v. Craig, 142 
N.E. 69, 247 Mass. 273. (3) Memoran- 
da. Jones v. State, 42 N.E. 699, 54 
Ohio St. 1; Langford v. Issenhuth, 
134 N.W. 889, 28 S.D. 451. 


88. Lance v. State, 142 S.E. 105, 
166 Ga. 15. 


89. Lance y. State, supra. 


90. U.S.—Gelbin v. New York, N. 
H. & H. R. Co., 62 F.(2d) 500; Dowdy 
v. U. S., 46 F.(2d) 417, 424 [cit Cyc]; 
Boykin v. U. S., 11. F.(2d) 484;° Di 
Carlo v. U. S., 6 F.(2d) 364. : 


Cal.—Barkly v. Copeland, 15 P. 307, 
74 Cal. 1, 5 Am.S.R. 413 [rev on other 
grounds 25 P. 1, 405, 86 Cal. 483]; 
Bohn v. Gruver, 295 P. 891, 111 Cal. 
App. 386; Davis V. Tanner, 262 P. 1106, 


1110,, 88 "Cal. App. 67 [cit Cyc]; Peo- 
ple v. Ferrara, 122 P. 1089, 18 Cal. 
App. 271. 


Ga.—Sweeney v. Sweeney, 48 S.E. 
984, 121 Ga. 293. 


Ill.—Lyon v. Oliver, 147 N.E. 251, 
316 Ill. 292; Waller v. People. 70 N.BE. 
681, 209 Ill. 284; Chicago City R. Co. 
v. Matthieson, 113 Ill.App. 246 [aff 72 
N.E. 443, 212 Ill. 292]. 


Iowa.—Spaulding v. Laybourn, 145 
N.W. 521, 164 Iowa 277. 


Kan.—National Cereal Co. v. Alex- 
ander, 89 P. 923, 75 Kan.9537- Cloud 
County Vv. Vickers, CLEP OL, 62 Kan. 
25; State v. Petty, 21 Kan. 54. 


Ky.—Eubank v. Commonwealth, 275 
S.W. 630, 210 Ky. 150. 


La.—Perrett v.. Morgan’s, etc., Co., 
60 So. 639, 131 La. 986; State v. Fonte- 
not, 19 So. 113, 48 LaAnn. 283; State 
Vv. Dudoussat, 17 So. 685, 47 La.Ann. 
977; State v. Cady, 16 So. 195, 46 La. 
Ann. 1346; State v. Waggoner, 3 So. 
119, 39 La.Ann. 919. 


Md.—Baltimore City Pass. R. Co. v. 
Knee, 34 A. 252, 83 Md. 77 [aff 40 A. 
890, 87 Md. 623, 42 L.R.A. 363]. 


Mass.._Commonwealth y. Nason, 
148 N.E. 110, 252 Mass. 545; Common-— 
wealth v Corcoran, 148 N.E. 123, 252 
Mass. 465; Commonwealth v. Wil- 
liams, 139 N.E. 347, 244 Mass. 515s 
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order to bring a case within this rule, it must ap- 
pear that the statement was made before any dispute 
or litigation had arisen®! and soon after the trans- 
action®? or at a time so near the event and under 
such conditions as to indicate that there was then no 
opportunity for outside suggestion and no apparent 
motive for falsifying,®® that it is consistent with the 
statements made on oath,®* and contains such fact or 
facts pertinent to the issues involved as reasonably 


WITNESSES 


same effect.°8 


party. 


furnish to the jury some test of the witness’ integrity 


and accuracy of recollection.®® 


ted.?® 


Walsh v. Wyman Lunch Co., 138 N. 
B. 389, 244 Mass. 407; Commonwealth 
v. Retkovitz, 110 N.H. 293, 222 Mass. 
245; Perry v. Pye, 102 N.E. 653, 215 
Mass. 403;' Commonwealth v. Mar- 
shall, 97 N.E. 632, 211 Mass. 86; Grif- 
eae v. Boston, 74 N.H. 687, 188 Mass. 


Mich.—People v. Purman, 185 N.W. 
725, 727, 216 Mich. 430 [quot Cyc]; 
Stewart v. People, 23 Mich. 63, 9 Am. 


Minn.—State v. Jackson, 2381 N.W. 
721, 181 Minn. 68; Sullivan v. Minne- 
apolis St. Ry. Co., 200 N.W. 922, 161 
Minn, 45. 


Mo.—Wills v. Sullivan, 242 S.W. 180, 
211 Mo.App. 318; Kelly vi American 
Cent. Ins. Co., 178. S.W. 282, 192 Mo. 
App. 20. ; 


NH-Prench v. Merrill, 6 N.H. 465. 


N.Y.—People y. Bertlini, 113 N.E. 
5A1, 218 N.Y. 584; Ferris v. Sterling, 
108 N.E. 406, 214 N.Y. 249; People v. 


Katz, 103 N.E. 305, 209 NLY. 311, Ann, 
Cas.1915A 501; People v. Racciatti, 
232 N.Y.S. 329, 225 App.Div. 284 [aff 
166 N.E. 342, 250 N.Y. 607]; Hawley 
v. Hawley, 62 N.Y.S. 671, 48 App.Div. 


301; Dechert v. Municipal Electric 
Light Co., 57 N.Y.S. 225, 39 App.Div. 
490; Herrick v. Smith, 13 Hun 446; 


Hotchkiss v. Germania F. Ins. Co., 5 
Hun 90; Gibbons vy. Perkins, 230 N.Y. 
S. 273, 132. Mise. 583; McLain v. Brit- 
ish, etc.,. Mar. Ins. Co., 38 N.Y.S,; 77, 
16 Misc. 336; Baber v. Broadway, etc., 
R: Co., 29 N.Y.S. 40, 9 Misc. 20 [aff 43 
N.E. 985, 149 N.Y. 584]. 


Ohio.—Cincinnati Tract. Co. v. Ste- 
phens, 28 Ohio Cir.Ct. 497. 


Okl.—Atwood v. Hayes, 281 P. 259, 
139 Okl. 95; Bank of McAlester v. 
Middlebrooks, 241 P. 765, 115 Okl. 92; 
Driggers v. U. S., 95 P. 612, 21 Okl. 
60, 1 OKI1.Cr. 167, 129 Am.S.R. 823, 17 
Ann.Cas. 66. 


Or.—Maeder Steel Products Co. v. 
Zanello, 220 P. 155, 161, 109 Or. 562 
{quot Cyc]. 


Pa.—Clever v. Hilberry, 9 A. 647, 
116 Pa. 431; Foelner v. Sulkin, 61 Pa. 
Super. 621; Com. v. Miller, 31 Pa.Su- 
per. 317; Com. v. Brown, 23 Pa.Super. 
470; White vy. Black, 14 Pa.Super. 459; 
Com. y. Mosier, 13 Pa.Dist. 421. 


S.D.—In re McClellan’s Estate, 111 
N.W. 540,'21 S.D. 209 [mod 107 N.W. 
681, 20 S.D. 498]. 


Tenn.—Sutton v. State, 291 S.w. 
1069, 1070, 155 Tenn. 200 [cit Cyc]; 
Nashville, etc., R. Co. v; Lawson, 58 
S.W. 480, 105 Tenn. 639; Glass v. Benr 
nett, 14 S.W. 1085, 89 Tenn. 478; Hayes 
v. Cheatham, 6 Lea 1. 


Tex.—Gulf, etc., R. Co. v. Garren, 74 
S.W. 897, 96;,Tex. 605, 97 Am.S.R. 939; 
Gus Lewy & COuws Fischl, Gon ex.) oiele 
White v. Bell, (Civ. App.) 242 S.W. 


Statements not rele- 
vant to the issue of fabrication should not be admit- 
Proof of previous contradictory statements 
of a witness is inadmissible to corroborate him;°7 


1082; Atna Ins. Co. v. Eastman, (Civ. 
App.) 2386 S.W. 763; Kansas City Life 
Ins. Co. v. Hlmore, (Civ.App.) 226 S. 
W. 709; Grant v. Alfalfa Lumber Co., 
(Civ.App.) 177 S.W. 536; Bailey v. 
Look, (Civ.App.) 174 S.W. 1010; Na- 
tional State Bank of Mt. Pleasant, 
Iowa v. Ricketts, (Civ.App.) 152 S.W. 
646; Martin v. Ince, (Civ.App.) 148 S. 
W. 41178; Stephenson vy. Jackson, 
(Civ. App.) 128 S.W. 1196; Sullivan v. 
Fant, 110 S.W. 507, 51 Tex.Civ. App. 
6; Davis vy ‘Davis, 98 S.W. 198, 44 
Tex.Civ.App. 238; Glover v. Coit, 81 
S.W. 136, 36 Tex.Civ-App. 104; Nami 
v. State, 263 S.W. 595, 97 Tex.Cr. 522; 
Brent v. State, 252 S.W. 500, 95 Tex. 
Cr. 14; Nations v. State, 287 S.W. 570, 
91 Tex.Cr, 112; Marable v. State, 219 
S.-W. 455, 87 Tex.Cr. “28; Phillips v. 
State, 164 S.W. 1004, 73 Tex.Cr. 317; 
Holmes v. State, 156 S.W. 1172, 70 
Tex.Cr. 214; Gusemano y. State, 155 
S.W. 217, 69 Tex. Cr. 557; Williams v. 
State, 148 S.W. 763, 6% Dex.Cr. 2875 
Ballow v. State, 58 S.W. 1023, 42 Tex. 
Cr. 263; Jones yv. State, 40 S.w. 807, 
41 S.W. 638, 38 Tex.Cr. 87, 70 Am.S.R. 
CES: English v. State,’ 30 Sw. 233, 34 
Tex.Cr, 190. 


Vt.—State v. Bean, 60 A. 807, 77 Vt. 
Bk State v. Flint, 14 A. 178, 60 Vt. 
Va.—Honaker Lumber Co. v. Kiser, 
113 S.E: 718, 721, 134 Va. 50 [eit Cye]; 
Howard v. Com., 81 Va. 488. 


Wash.—State v. Coates, 61 P. 726, 
22 Wash. 601. 
Wis.—J. F. Rappell Co. v. City of 


Manitowoc, 195 N.W. 399, 402, 182 Wis. 
141 [cit Cye]. 


[a] Illustration—Where a_  wit- 
ness is assailed on cross-examination 
as to Swearing under a hope of re- 
ward, he may show that immediately 
after the event testified to, and when 
it was not charged that he was offered 
any inducement, he made statements 
consistent with those made on the 
trial. Nashville, ete., R. Co. v. Law- 
son, 58 S.W. 480, 105 Tenn. 639. 


[b] Order of proof.—Testimony of 
a conversation between three persons 
concerning a former identification of 
the accused was admissible in cor- 
roboration, when the testimony of one 
of them had been impeached as a 
recent fabrication, although a part 
was in the words'of one who had not 
yet taken the stand, the conversation 
being single and entire. People v. 
Bertlini, 113 N.E. 541, 218 N.Y. 584. 


S1.. Taylor "vy. Bises, ‘95 N.n 30) 
202 N.Y. 65; Hopkins v. State, 180 S. 
W. 1094, 78 Tex.Cr. 319 


92. Dowdy v. U. S., “46 F.(2d) 417, 
424 [quot Cyc]; Baltimore City. Pass. 
R. Co. v. Knee, 34 A. 252, 88 Md. 77 
[aff 40 A. 890, 87 Md. 623, 42 LRA, 
363]; Wills v. Sullivan, 2.42 S.W. 180, 
184, 211 Mo.App. 318° [quot Cyc]; 
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and a former statement of one witness is not admis- 
sible to corroborate another witness testifying to the 
The testimony of a witness cannot be 
bolstered up by proof that, although he had discussed 
the case with other people, he never made inconsist- 
ent statements.®® In a case involving an alleged mis- 
take in identity it has been held that the witness may 
testify that he had previously identified the same 


[§ 1370] (c) Acts of Witness Consistent with Tes- 
timony. Evidence of private acts by a witness which 
are consistent with his testimony is inadmissible to 
corroborate him.? 


* 


Maeder Steel Preducts Co. v. Zanello, 


220 P, 155, 161, 109 Or. 562 [quot 
Overs ‘ 
93. People v. Jung Hing, 106 N.E. 


105, 212 N.Y. 393, Ann.Cas.1915D 333. 
See State v. Tippett, 296 S.W. 132, 317 
Mo. 319 (the state having failed to 
show that rehabilitating testimony of 
the witness’ statements was prior to 
the prosecutor’s promise of quasi im- 
munity, admission thereof was error). 


94. Dowdy v. U. S., 46 F.(2d) 417, 
424 [quot Cyc]; Baltimore City Pass. 
R. Co. v. Knee, 34 A. 252, 83 Md. 77 
[aff 40 A. 890, 87 Md. 623, 42 L.R.A. 
363]; Wills v. Sullivan, 242 S.W. 180, 
184, 211 Mo.App. 318 [quot Cye]; 
Maeder Steel Products Co. v. Zanello, 
220 P. 155, 161, 109 Or. 562 [quot Cye]. 


95. Dowdy v. U. S., 46 F.(2d) 417, 
424 [cit Cyc]; Baltimore City Pass. 
R. Co. v. Knee, 34 A. 252, 838 Md. 77 
[aff 40 A. 890, 87 Md. 628, 42 L.R.A. 
363]; Wills v. Sullivan, 242 S.W. 180, 
184, 211 Mo.App. “318 [quot Cyc]: 
Maeder Steel Products Co. v. Zanello, 
eee 155, 161, 109 Or. 562 [quot 

ye]. 


[a] Thus a witness who testified 
as to the details of an accident could 
not be corroborated by evidence that 
he had stated previously that he had 
seen a man hurt, without stating any 
of the details. Baltimore City Pass. 
R. Co. v. Knee, 34° A. 252, 83 Mae 77 
bee] 40 A. 890, 87 Md. 623, 42 L.R.A. 


96. Houston’& T. C. Ry. Co. v. 
Fox, 166 S.W. 698, 106 Tex. 317 [rev 
(Civ. App.) 156 Sw. 922]. 


97. State vy. Melvin, 139 S.E. 
194 N.C. 394. 


98. State v. Parish, 79 N.C. 610. 


99. State v. Brown, 153 S.W. 1027, 
247 Mo. 715. 


1. Bolling v. U.S., 18 F.(2d) 863. 


fa] Thus, where defendant claims 
an illegal sale of liquor was made to 
the witness by someone else, the wit- 
ness may testify that he was with the 
marshal who arrested defendant, at 
which time the witness identified de- 
fendant. Bolling v. U. S., 18 F.(2d) 
863. 


2 Shamberger v. State, 130 So. 70, 
221 Ala. 538; Pope v. State, 58 So. 292, 
168 Ala. 33; Green yv. State, 11 So. 
478, 96 Ala. 29; West v. State, 114 So. 
568, 22 Ala.App. 187. [cert den 114 So. 
570, 217 Ala. 62]3° Sexton y. State, 98 
So. 705, 19 Ala.App. 408 [cert den 98 
So. 706, 210 Ala. 656]; Barfield v. 
State, 97 So. 378, £9 Ala. App. 874; 
Howard v. State, 97 So. 377, 19 Ala. 
App. 373; Phelps v. Utley, 101 A. 
1011, 92 Vt. 40. 


[a] Thus (1) a witness cannot cor- 
roborate his previous testimony that 


762, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
/ 


--§§ 1371-1874] 


[§ 1371] (2) Character and Sufficiency. Cor- 
roborating evidence is not required to be direct and 
positive ;* it may consist of facts and cireumstances 
which tend to show that the direct evidence sought to 
be corroborated is worthy of credit. Where the first 
witness is shown to be unworthy of credit, however, 
the corroborating evidence, to be of any value, must 
be of a fact tending to support the contention of the 
party by whom it is introduced;° and in order for 
evidence to have any effect as corroboration of a wit- 
ness such evidence must itself be credible and unim- 
peached.? It is not proper to corroborate a witness 
by testimony of the corroborating witness that he 
heard the testimony of the preceding witness and “it 
was correct” or true in all particulars;* a witness 
should be examined as to the facts of which he has 
knowledge, and so give the adverse party an oppor- 
tunity to cross-examine him and thus test the accu- 
racy of his knowledge of the facts to which he tes- 
tifies and his memory, ete.® Where a verdict against 
defendant, in an action for conversion against a bona 
fide purchaser of stolen goods, was chicfly founded 
on the testimony of the thief, it was held that such 
witness was sufficiently corroborated by the fact that 
the box which had contained the property was empty, 
that he had an opportunity to steal it, and that he 
was caught at defendant’s place of business attempt- 
ing to sell a portion of the property.t° It is incum- 
bent upon the party who desires evidence to be re- 
stricted to the purpose of corroboration to ask an in- 
struction to that effect.14 


[§ 1372] ¢. Effect of Corroboration. The effect of 
_ corroboration in-restoring the credit of an impeached 


defendant had told him to send for 
cotton seed on a certain morning by | pra. 
testifying that he sent for the seed 8. 
as instructed. Pope v. State, 53 So. 
292, 168 Ala. 33. (2) A witness can- 
not be corroborated by testimony that 9: 
he showed other witnesses a spot with 10. Lovell v. 
regard to which he testified (Sham- 
berger v. State, 130 So. 70, 221 <Aila. 


Cal.App. 415. 
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Chicago St. R. Co. 


People v, Dillman, 174 P. 951, 37 
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witness depends on the nature as well as the extent 
of the corroboration.!?2. If a witness is corroborated 
his testimony should not be rejected, even though 
there are circumstances which would warrant the 
jury in discrediting his uncorroborated testimony ;1* 
and corroboration of a witness on one point may ren- 
der his testimony more credible on points as to which 
he is not corroborated.1* Where evidence of one 
witness is corroborated as against the uncorroborated 
statements of another, the uncorroborated testimony 
is held to be false or unconsciously erroneous’? and 
not entitled to eredence;'® but where the testimony 
of the corroborating witness is strikingly similar to 
that of the first witness, although his opportunity of 
observing or knowing the facts was not so good, thus 
suggesting collusion, the effect may be to weaken 
rather than to support the testimony of the first wit- 
ness.17 i 


[§ 1373] d. Breaking Force of Corroboration. 
Where a witness has been corroborated the adverse 
party is entitled to show matters legitimately tend- 
ing to break the force of the corroboration.1§ 


[§ 1374] 2. Witnesses Testifying as to Transac- 
tion with Deceased or Incompetent—a. In General. 
It is provided by statute in some jurisdictions that 
in a suit by or against the heirs, executors, adminis- 
trators, or assigns of a deceased person an opposite 
party shall not obtain a verdict, judgment, or deci- 
sion therein, on his own evidence, in respect of any 
matter occurring before death of the deceased per- 
son, unless such evidence is corroborated by some 
other material evidence.!® Such statute is intended 


mony of the first witness was weak- 
ened rather than corroborated, by the 
remarkable likeness in the two ver- 
sions. Alexander v. Blackman, 26 
App.D.C. 541. 


18. Hays v. State, 145 So. 134, 225 
Ala. 666; Wilson v. Com., 54 S.W. 
946, 21 Ky.L. 1333; State v. Logan, 
160 N.W. 1015, 185 Minn. 387, 


v. Fitzgibbons, su- 


People v. Dillman, supra. 


Shea, 18 N.Y.S. 193, 
60 N.Y.Super. 412. 


538; Green v. State, 11 So. 478, 96 11. Chrisco v. Yow, 69 S.E. 422, 
Ala. 29); (3) and so where he testi- | 153 N.C. 434. 
fied that a body was found at a cer- 12. Haynes v. State, 17 Ga. 463. 


tain place he cannot be corroborated 
by evidence that on a previous occa- 
sion he pointed out such place to an- 
other person as the place where the 
body ‘was found (Green v. State, 
supra). 

8. Character and sufficiency of 
corroborative evidence of accomplice 
in criminal prosecutions see Criminal 
Law §§ 1433-1458. 


Effect of corroboration see infra § 
1372. 


4 Harrison v. Sharpe, (Tex.Civ. 
App.) 210 S.W. 731. 
5. Harrison v. Sharpe, supra. See 


Elzy v. Adams Express Co., 119 N.W. 
705, 141 Iowa 407 (testimony as to 
notice by the shipper of the neces- 
sity for haste in transporting a steam 
‘shovel shaft is corroborated by the 
fact that the shaft, weighing from 
three hundred to five hundred pounds, 
was sent by express instead of by 
freight). 

G@ Porter v. State, 55 Ala. 95; Mar- 
tin v. State, 28 Ala. 71. 


We. North': Chicago, Stx« R. j;Co..v. 
Fitzgibbons, 79 Ill.App. 632, 637 [aff 
54°N.H. 483, 180 Ill. 466]. 


“Whether other evidence doves sup- 
port or corroborate a witness would 
depend upon its credibility.” North 


Character and sufficiency of cor- 
roborating evidence see supra § 1371. 


13. Hansell v. Erickson, 28 Ill. 257. 


14. Crowell v. McGoon, 76 N.W. 
672, 106 Iowa 266; Voyer v. Lepage, 
8 Alta.L. 139. 


[a]. Thus an instruction that the 
jury has the right to disregard the 
testimony of a witness whose reputa- 
tion for truth and veracity is bad, 
except where corroborated, is erro- 
neous, since a partial corroboration is 
sufficient to justify the jury in believ- 
ing him on points as to which he is 
not corroborated. Crowell v. Mc- 
Goon, 76 N.W. 672, 106 Iowa, 266. 


15. Amite Bank & Trust Co. v. 
Standard Box & Veneer Co., 149 So. 
532, 177 La. 954. 


16. Vette v. Hackman, 237 S.W. 
802, 292 Mo. 188. 
17. Alexander vy. Blackman, 26 


App.D.C. 541. 


{a] Illustration.—Where a party 
testified to a certain conversation in 
great detail, and another -witness, a 
clerk in a store, testified. to precisely, 
the same words, and it appeared that 
at the time the conversation ~ took 
place the second witness was engaged 
in waiting on a customer, the testi- 


{a] Rule applied.—Where B, who 
charged accused with robbing him, 
had stated on cross-examination, in 
answer to an inquiry as to his habit 
of getting drunk and making such 
charges, that he had had several oth- 
er persons arrested for robbing him, 
and the commonwealth then proved 
by him that P, one of those persons 
had been convicted, it was error to re- 
fuse to permit accused to show that 
B had first charged others with the 
robbery charged in the indictment, as 
this would tend to break the force 
of his corroboration by the convic- 
tion of P. Wilson v. Com., 54 S.W. 
946, 21 Ky.L. 1333. 


19. 
cases 
1379. 


[a] “The Virginia statute is much 
more comprehensive, as it applies to 
the representative of any person who, 
from any cause, is incapable of tes- 
tifying, while the statute of ‘New 
Mexico is limited to the representa- 
tive of a ‘deceased person.’ There 
are also other differences in the lan- 
guage of the two statutes; for ex- 
ample, the New Mexico statute re- 
quires corroboration of ‘an opposite 
or interested party to the suit,’ while 
the Virginia statute requires it of ‘an 
adverse or interested party.’ The 
statutes also differ in their- use of 
the words ‘evidence’ and ‘testimony.’ ” 


See statutory provisions; and 
infra this section; and §§ 1375— 
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to remove all disqualifications affecting the competen- 
cy of witnesses in suits by or against the estates of 
persons laboring under disability or who are from 
any cause incapable of testifying ;*° and, according- 
ly, its purpose is to remove restrictions rather than 
impose them.?! It does not exclude the testimony of 
an opposite party or interested witness, as is the 
case in nearly all of the states,?? but is quantitative in 
its nature and requires corroboration of his testimony 
before a decision shall be rendered in his favor.?* 


[§ 1375] b. Whose Testimony Requires Corrobo- 
ration.24 An “interested party,” within the meaning 
of a statute requiring corroboration of the testimony 
of an “adverse or interested party,’’?° includes one 
who has a pecuniary interest in the recovery, al- 
though not a party to the record,?® as, for example, a 
stockholder in a corporation which was a party to an 
action.27 A party sued by an executor on a bond, de- 
fending on the ground of payment, is an adverse and 
interested party.28 Where several parties are inter- 
ested in the issue, all are required to be corroborat- 
ed.2® It is not, however, necessary, under the stat- 
ute, to corroborate the testimony of a disinterested 
witness,*?° such as a mere agent of a party,?? notwith- 
standing he acted as the party’s agent in making the 
contract in suit;?2 and one of two persons having a 
claim each for half of a commission against a dece- 
dent’s estate but refusing to join in an action against 
the estate, although made a defendant therein by the 
other suing for his own half interest, is not an ad- 
verse or interested party whose testimony must be 
corroborated within the statute.*® 


[§ 1376] c. Proceedings in Which Corroboration 
Is Required.?4 The statute making interested or ad- 


v. Atlantic Coast 


Robertson’s Ex’r 
Hadi 52d, Lao Wa. 


Realty Co., 106 S.E. 
494 


oa 
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sonal representative 
band and wife in which the husband 
asserted a set-off, both spouses were 
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verse witnesses competent to testify as to transac- 
tions with persons since deceased or incompetent but 
requiring corroboration of their testimony*® applies 
only in a suit where such party undertakes to recov- 
er or defeat a recovery by his own uncorroborated 
word of mouth testimony ;*° and it can have no ap- 
plication where such party produces a written instru- 
ment admittedly signed by deceased.?* Furthermore, 
the statute requires corroboration only in cases where 
the adverse party would previously have been incom- 
petent to testify,®*® and if has no application to a suit 
involving deceased’s liability on a bond where the 
surety thereon, a corporation with an agent living 
and capable of testifying, was also a:party to the 
suit,?® or in a suit to establish a contract between the 
adverse party and decedent’s agent who was living 
and competent to testify.*? Neither does the statute 
apply to a suit between heirs for the partition of the 
real estate of their ancestor;*! and the uncorrobo- 
rated evidence of one of the parties to such suit is 
sufficient to sustain a finding in his favor.4? A gift, 
however, cannot be established by uncorroborated 
testimony of the donee, if the donor is dead when the 
eift is asserted.*3 


[§ 1377] d. Quantity of Corroboration Required. 
The corroboration required under statutes making 
interested adverse witnesses competent to testify as 
to transactions with deceased or incompetent per- 
sons** is such evidence as tends, in some degree, of 
its own strength and independently, to support some 
essential allegation or issue raised by the pleadings 
testified to by the witness whose evidence is sought 
to be corroborated, which allegation or issue, if un-_ 
supported, would be fatal to ‘the case ;*#° and such 


against a hus- 28. Epes’ Adm’r v. Hardaway, 115 
S.E. 712, 135 Va. 80; Robertson’s Ex’r 
v. Atlantic Coast Realty Co., 106 S.E. 


20. Arwood vy. Hill’s Adm’r, 117 S. 
E. 6038, 135 Va. 235. 


21. Arwood v. Hill’s Adm’r, supra; 
Epes’ Adm’r v. Hardaway, 115 S.E. 
712, 1385 Va. 80; Robertson’s Ex’r v. 
Atlantic Coast Realty Co., 106 S.E. 
521, 129 Va. 494. 


22. Union Land & Grazing Co. v. 
Aree, 9152) BP, 1143, 24,N.M.) 116° -Ar- 
wood v. Hill’s Adm’r, 117 S.E. 603, 
135 Va. 235. 


General rule as to incompetency of 
witnesses to testify concerning trans-~- 
actions with persons since deceased 
or incompetent see supra §§ 275-496. 


23. Union Land & Grazing Co. v. 
Arce, 152 P. 1143, 21 N.M. 115. 


24. Proceedings in which corrobo- 
ration required see infra § 1376. 

25. See supra § 1374. 

26. Merchants’ Supply Co. Vv. 
Hughes’ Ex’rs, 123 S.E. 355, 139 Va. 
212; Atlantic Coast Realty Co. v. Rob- 
ertson’s ex's, 116 2S.E) 476, 135, Va. 
247, 

27. Merchants’ Supply Co. v. 
Hughes’ Ex’rs, 123 S.H. 355, 139 Va. 
912; “Atlantic Coast Re alty Wows 
Robertson’s Ex’r, 116 S.B. 476, 135 Va. 
247. 

28. Burton’s Ex’r v. Manson, 129 S. 
E, 356, 142 Va. 500. 


29. Ratliff v. Jewell, 149 S.E. 409, 
153 Va. 315, 67 A.L.R. 1541. 


{a] Thus, in an action by the per- 


adverse or interested witnesses whose 
testimony must be corroborated. 
Ratliff v. Jewell, 149 S.E. 409, 153 Va. 
Slop O rAniunkt.) 15 Ade 


30. Arwood v. Hill’s Adm’r, 117 S. 
E. 603; 135 Va. 235. 


$1. Scholz v. Standard Acc. Ins. 
Co., 1384 S.BE. 728, 145 Va. 694; Robert- 
son’s Ex’r v. Atlantic Coast Realty 
Co., 106 S.E. 521, 129 Va. 494. 


382. Robertson’s PEx’r vy. 
Coast Realty Co., supra. 


33. Arwood vy, Hill’s Adm’r, 117 S. 
B. 608, 135 Va. 235. 


34. Whose testimony requires cor- 
roboration see supra § 1375. 


35. See supra § 1374. 


36. Citizens’ Nat. Bank of Roswell 
v. Bean, 190 P. 1018, 26 N.M. 203. 


37. Citizens’ Nat. Bank of Roswell 
v. Bean, supra; Harper v. Harper, 165 
S.E. 490, 159 Va. 2:10. 


[a] Promissory note.—The statute 
is inapplicable where the opposite 
party is not seeking to recover or de- 
feat a recovery upon his own uncor- 
roborated word of mouth testimony, 
but produces a promissory note, which 
admittedly was signed by deceased. 
Citizens’ Nat. Bank of poewel Vv. 
Bean, 190 P. 1018, 26 N.M. 203 


[b] Uncontroverted provision in 
deed which has been placed in evi- 
dence does not require corroboration. 
Harper v. Harper, 165 S.E. 490, 159 

a 


Atlantic 


521, 129 Va. 494. 


39. American Surety Co. vy. Han- 
nah, 130 S.E. 411, 143 Va. 291. 


40. Epes’ Adm’r a Hardaway, 115 
Slat eg GP Ea tess. Mews 


41. Albright v. Ree 157 PB. 662, 
21 N.M. 606. 


42. Albright v. Albright, supra. 


[a] For example, in a suit by a 
daughter against her father for par- 
tition of realty owned by her mother 
when she died intestate, a finding that 
the realty in the name of the mother 
was community property. Albright v. 
Albright, 157 P. 662, 21 N.M. 606. 


43. Grace vy. Virginia Trust Co., 
142 S.BH. 378, 150 Va. 56. 


44. See supra § 1374. \ 


45. National Rubber Supply Co. v. 
Oleson & Exter, 151 P. 694, 20 N.M. 
624; Childers v. Hubbell, 110 P. 1051, 
15 N.M. 450; Radcliffe v. Chavez, 110 
P. 699, 15 N.M. 258; Byerts v. Robin- 
son, 54 P. 932, 9 N.M. 427; Gildersleeve 
v. Atkinson, 27 P. 477, 6 N.M. 250; 
Ratliff v. Jewell, 149 S.E. 409, 412, 153 
Viaie Sib) GNA. Lathe aL bande White v. 
Pacific Mut. Life Ins. Co., 143 S.B. 
340, 150 Va. 8€9; Burton’s Ex’r v. 
Manson, 129 S.E. 356, 142 Va. 500; 
Tucker v. McMahon, 11 Ont. 718, 725. 
And see cases infra this note. 


“The witness must be sup- 
ported on some essential fact, whose 
establishment is necessary to sustain 
the judgment.” Ratliff v. Jewell, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§§ 1377-1379] 


corroborating evidenee must of itself, without the 
aid of any other evidence, exhibit its corroborative 
character by pointing with reasonable certainty to 
the allegation or issue which it supports.4® How 
much evidence is necessary is dependent on the facts 
and circumstanees of the particular case.** While 
no hard and fast rule ean be laid down on the sub- 
jeet,*’ there must be sufficient to justify the belief 
that the witness sought to be corroborated has testi- 
fied to the truth;*® but it is not necessary that the 
evidence of a party claiming must be corroborated 
in every particular®® or that the corroborative evi- 
dence should of itself be sufficient to support a ver- 
dict.°1 If the evidence offered is admissible, if it 
supports the evidence of the party, it 1s corroborative 
evidence, and it is then for the judge or jury to say 
what weight is to be attached to it.5? 


[§ 1378] e. Sufficiency of Corroborated Evidence. 
Under the statute providing that in an action by or 
against the heirs, exeeutors, etc., of a deceased per- 
son no judgment in respect of any matter occurring 
before decedent’s death shall be rendered in favor of 
the opposite party on his own uncorroborated evi- 


WITNESSES—WOE 


[70 C.J.] 1189 


dence,®**® the corroborating evidence will not be ma- 
terial unless the evidence sought to be corroborated 
itself supports the allegation or point in issue.** 


[§ 1379] f. Source of Corroboration. Under a 
statute declaring that in an action by or against one 
who is ineapable of testifying or by or against his 
executor, ete., no judgment or decree shall be ren- 
dered in favor of an adverse or interested party 
founded on his uncorroborated testimony,°® the cor- 
roboration required may come from the mouth of any 
competent witness®* or any other legal source ;°* 
and it may come from one of two persons who, hav- 
ing a claim for half of a commission against a dece- 
dent’s estate, refuses to join in an action against the 
estate, and is made a defendant therein by the other 
suing for his own half interest where the corroborat- 
ing witness waives his own claim against the es- 
tate.55 It must not, however, have emanated from 
the mouth of the witness sought to be corroborated,°® 
nor be dependent wholly on his credibility.°° Where 
several parties are interested in the issue so that their 
testimony requires corroboration,®? they cannot cor- 
roborate each other.*®? 


*WITTINGLY. By design;! designedly;? know- 
ingly;* with knowledge;* and the word has been 
distinguished from “willingly.”® 


Phrases: “Wittingly and unlawfully,”® and “wit- 


tingly make any false entry.”’7 


WwM.* 
WOE. Grief, misery or sorrow;® heavy calam- 


“In order to satisfy the statute, 
the corroborative evidence must be 
such as would tend to prove what she 
testified to as being the ground of her 
claim.” Tucker v. McMahon, supra 
{quot Union Land & Grazing Co. v. 
Arce, 152 P. 1143, 1148, 21 N.M. 115]. 


46. National Rubber Supply Co. v. 
Olescn & Exter, 151 P. 694, 20 N.M. 
624; Childers v. Hubbell, 110 P. 1051, 
15 N.M. 450; Radcliffe v. Chavez, 110 
P. 699, 15 N.M. 258; Byerts v. Robin- 
son, 54 P. 932, 9 N.M. 427; Gilder- 
sleeve v. Atkinson, 27 P. 477, 6 N.M. 
250; Timberlake’s Adm’r vy. Pugh, 163 
She. 402, 158 Va: 397; Burton’s x’r 
v. Manson, 129 S.E. 356, 142 Va. 500. 


47. Varner’s Ex’rs v. White, 140 S. 
EB. 128, 149 Va. 177. And see cases in- 
fra this note. 


[a] Evidence sufficient to 
corroborate evidence of interested 
witness. Romero v. Romero, 226 P. 
652, 29 N.M. 667; Union Land & Graz- 
ine Co. v. Arce, 152 P..1143,.21 N.M. 
115; Radcliffe v. Chavez, 110 P. 699, 
15 N.M. 258; Downing v. Huston, Dar- 
bee Co., 141 S.E. 134, 149 Va. 1; Rad- 
ford v. Macdonald, 18 Ont.A. 167; 
McDonald v. McKinnon, 26 Grant Ch. 
€Ont.) 12. 


[b] Evidence held insufficient to 
corroborate evidence of interested 
witness. National Rubber Supply Co. 
v. Oleson & Exter, 151 P. 694, 20 N.M. 
624; Childers v. Hubbell, 110 P. 1051, 
15 N.M. 450; Gildersleeve v. Atkinson, 
27 P. 477, 6 N.M. 250; Ratliff v. Jewell, 


hela 


149 S.E. 409, 153 Va. 315, 67 A.L.R. 
1541; White v. Pacific Mut. Life Ins. 


Co., 143 S.E. 340, 150 Va. 849; Grace 
v. Virginia Trust Co., 142 S.H. 378, 150 
Va. 56; Burton’s Ex’r v. Manson, 129 
S.E. 356, 142 Va. 500; Merchants’ Sup- 
ply Co. v. Hughes’ Ex’rs, 123 S.E. 355, 
139 Va. 212; Tucker v. McMahon, 11 
Ont. 718. 


48. Varner’s Ex’rs v. White, 140 S. 
E. 128, 149 Va. 177. 


49. Ratliff v. Jewell, 149 S.E. 409, 
153) Va. 315, 167 ACL R. 15415 Varner’s 
oS v. White, 140 S.E. 128, 149 Va. 

77. 

50. Union Land & Grazing Co. v. 
Arce, 152 P. 1143, 21 N.M. 115; Rat- 
liff v. Jewell, 149 S.B. 409, 153 Va. 315, 
67 A.L.R. 1541; McDonald v. McKin- 
non, 26 Grant Ch. (Ont.) 12. 


[a] Reason for rule.—‘“If it were 
so it would be requiring the party to 
establish his whole case by independ- 
ent evidence.” McDonald v. McKin- 
non, 26 Grant Ch. (Ont.) 12, 16 [quot 
Union Land & Grazing Co. v. Arce, 
152 Pr 1143, 14% 921 NM. 115]. 


51. Burton’s Ex’r v. Manson, 129 S, 
EH. 356, 142 Va. 500: 


5&. Radford v. Macdonald, 18 Ont. 
AC 167. 


53. See supra § 1374. 


54. National Rubber Supply Co. v. 
Oleson & Exter, 151 P. 694, 20 N.M. 
624; Childers v. Hubbell, 110 P. 1051, 
15 N.M. 450; Radcliffe v. Chavez, 110 
P. 699, 15 N.M. 258; Byerts v. Robin- 
son, 54 P. 932, 9 N.M. 427; Gilder- 
sleeve v. Atkinson, 27 P. 477, 6 N.M. 
250; Timberlake’s Adm’r vy. Pugh, 163 
S.E. 402, 158 Va. 397; Burton’s Ex’r 
v. Manson, 129 S.E. 356, 142 Va. 500. 


55. See supra § 1374. 


56. Arwood vy. Hill’s Adm’r, 117 S. 
H, 603, 1385. Va. 2355 ° MacEwan vi 
Toronto General Trusts Co., 54 Can.S. 
Cr ssi. 2'8 1Can.Cr ey Cass 7.685. Dom. Ll. 
R. 485 [rev 36 Ont.L. 244, 10 Ont.W.N. 
22,29 DomL: RW]. 


[a] Solicitor of party to agree- 
ment sued on may corroborate. Mac- 
Ewan v. Toronto General Trusts Co., 
54 Can.S.C. 381, 28 Can.Cr.Cas, 387, 35 


Dom.L.R. 4385 [rev 36 Ont.L. 244, 10 
Ont.W.N. 22, 29 Dom.L.R. 711). 


57. Arwood v. Hill’s Adm’r, 117 S. 
Hr 1603, 185 Vas woo. 


58. Arwood v. Hill’s Adm’r, supra. 


59. Varner’s Ex’rs v. White, 140 S. 
E. 128, 149 Va. 177. 


60. Varner’s Ex’rs v. White, supra. 
61. See supra § 1375. 


62. Ratliff v. Jewell, 149 S.B. 409, 
153 Va. 315, 67 A.L.R. 1541. 


1. Webster D. [quot Osborne vy. 
Warren, 44 Conn. 357, 359]. 


[a] Excluding accident or forget- 
eect ao v. Warren, 44 Conn. 


“Design” 18 C.J. p 970. 


2. Harrington v. State, 
490, 493. 


“Designedly” 18 C.J. p 972. 


3. Webster D. [quot Osborne v. 
Warren, 44 Conn. 357, 359]; Harring- 
ton v. State, 54 Miss. 490, 493. 


“Knowingly” 35 C.J. p 918. 


4. Webster D. [quot Osborne y. 
Warren, 44 Conn. 357, 359]. 


“Knowledge” 35 C.J. p 919. 


5. Harrington v, State, 54 Miss 
490, 493. ad 


“Willingly” 68 C.J. p 308. 
6. Osborne v. Warren, 44 Conn. 357, 


358. 


54 Miss. 


7. Harrington v. 
490. 


8. As abbreviation for William see 
Names § 10 note 94 [a] (19). 


State, 54 Miss. 


9. Century D. [quot Hanson vy. 
aa 34, SW.8 929)-936) "Tex.Criv593) 
or * 
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ity.?° 


- WOLFRAM. Tungsten. 
WOLLEN. 


tion and meaning “wish.”?!4 


WOMAN.?'5 


10. Century D. 
State, 34 S.W. 929, 35 Tex.Cr. 593, 596]. 


“Calamity” 9 C.J. p 1116. 


11. Hanson v. State, 34 S.W. 929, 
35 -Dex.Cr, 593, 596, 


fa] In Scripture.—“ ‘Woe’ is used 
both in the Old and New Testaments, 
sometimes as prophetic of calamity, 
or affliction, and sometimes as denun- 
ciatory.’”’ Hanson v. State, 34 S.W. 
929,, 35 Tex.Cr, 593, 596. 


12. Hanson y. State, supra. 


[a] In letter asking for money, 
saying “should you fail to comply 
with our request, . - woe be unto 
you and yours,” the text phrase as 
used in such letter, held not to con- 
tain a sufficient threat on which to 
predicate an information under a stat- 
ute making it criminal to send a letter 
threatening to kill or injure the per- 
son of another. Hanson v. State, 34S. 
W. 929, 35 Tex.Cr. 593, 596. See also 
Threats and Unlawful Communica- 
tions §§ 3-16. 


13. Hempstead v. U. S., 115 F. 256. 

“Punesten” 65 C.J. p 1120. 

14. Kleb v. Kleb, 62 A. 396, 397, 70 
N.J.Eq. 305 (as used in an antenup- 
tial agreement executed in German). 

“Wish” 69 C.J. p 1307. 

15. Woman: 

Citizens § 1. 


Clerks of Courts § 13 (clerk), § 141 
(deputy). 


Curatrix of absentee see Absentees § 
12. 


Defamation of see Libel and Slander 
§§ 57-68. 


Discrimination against, by reason of 
sex see Constitutional Law §§ 189, 
850; Elections § 42. 


Employment see Intoxicating Liquors 
52; Master and Servant § 387 
(hours), § 325 (minimum wages). 


Entrant see Public Lands § 72. 


Exclusion from wine rooms see In- 
toxicating Liquors § 53. 


Executors and Administrators §§ 67, 
98-101, 123. 


Exemption of from arrest see Arrest 
§ 135; Executions § 1128. 


Officers § 39. 


Guardian see Guardian and Ward §&§ 
46-49. 


Health officer see Health § 24. 


Importation for prostitution 
Aliens §§ 73-75. 

Juror see Juries § 178. 

Lawyer see Attorney and Client § 22; 


District and Prosecuting Attorneys 
§ 14. 


Liquor licensee see Intoxicating Liq- 
vors § 120. 


see 


It has been said that the word is used some- 
times as denunciatory; and sometimes as prophetic 
of calamity; and the phrase: “Woe be unto you 
and yours,” has been held not to constitute a threat.*? 


A German word importing obliga- 


A female of the human race;!® and, 
more particularly, the female of the human race 


WOE—WOMANHOOD 


in” ae 


grown to adult years;17 the word is used sometimes 
as denoting an unmarried woman;?* but in a generic 
sense, it has been held that the word indicates all fe- 
males of the human race.?® 


The word “man” in its 


broad, sense may include a female.?° 


Phrases: 


“Reasonable woman,’’?! “unmarried wo- 
man,”22 “woman of previously chaste character,”?* 


and “young woman” ;?* also “women’s rights,”’?® and 


[quot Hanson v. | Marriage: 


In general see Marriage 38 C.J. p 
1238. 


As affecting citizenship see Citizens 
§ 12 (of alien woman to citizen), 
§ 19 (of citizen woman to alien). 


Married woman see Husband and 
Wife 30 C.J. p 478. 


Naturalization of see Aliens § 137. 


Offenses against see Abduction 1 C.J. 
p 281; Abortion) 1. C.J. p. 307; .As- 
sault and Battery 5 C.J. p 608; Bas- 
tards 7 C.J. p 935; Disorderly Con- 
duct § 10. ¢offensive® language in 
woman’s presence); Husband and 
Wife §§ 919-965 (abandonment of 
wife); Rape 52 C.J. p 1001; Seduc- 
Clone (C2 dn en den ae 


Offenses by or involving participation 
by see Adultery 2 C.J. p10; Bigamy 
UCD. Pyliiee; Mornication) 264 Gs. 
p 985; Incest 31 C.J. p 373; Lewd- 
ness 36 C.J. p 1034; Miscegenation 
ae p 1215; Prostitution 50 C.J. 
p ‘ 


Salvor see Salvage § 42. 


School officer see Schools and School 
Districts §§ 144, 165. 


Vagrant see Vagrancy § 10 (prosti- 
tutes and the like), § 12 (fortune 
tellers), § 16 (married women). 


Voter see Blections § 42; Schools and 
School Districts § 234. 


[a] Derivation.—‘‘“Woman comes 
from the English Saxon word, wiman, 
in the Saxon, i. e. wife, . and 
sometimes it is by the Saxons de- 
rived from wamb, wombe-man.” 
Rex v. Wiseman, Fortese. 91, 95, 92 
Reprint 774 [cit Somners D.]. 


16. Jackson v. State, 34 So. 611, 137 
Ala, 80, 81;, Myers v. State, 4 So. 291, 
84 Ala. 11, 12; Howell vy. Common- 
wealth, 5 Ky.L. 174; Couch v. Com- 
monwealth, 29 S.W. 29, 16 Ky.L. 477, 
478; Schroeder v. State, 241 S.W. 169, 
170, 92. Tex.Cr. 7; Harper v. State, 234 
S.W. 909, 910, 90 Tex.Cr. 252; Rogers 
v. State, 143 S.W. 631, 634, 65 Tex.Cr. 


105, 110; Cromeans y. State, 129 S.W. 
1129, 59 Tex.Cr. 611, 616; Regina v. 
Riopel, -'2 Can.Cr.Cas. 225, 227. “See 


Bailey v. Young Women’s Christian 
Assoc., 29 Pa.Dist. 80, 838. 


“Pemale”’ 25 C.J. p 1012. 


17. Webster Unabr. D. [quot Black- 
burn v. State, 22 Ohio St. 102, 107]. 


[a] Puberty determines status as 
“woman.”’—In a prosecution for rape 
where it was contended that the in- 
dictment was fatally defective be- 
cause it charged the offense was com- 
mitted upon “M. D., a woman” and 
the proof showed she was under eigh- 
teen years of age and should therefore 
have been described as ‘a female 
child,” the court, in rejecting the con- 
tention, said: “In the popular and 
most common use of the words, the 
female ceases to be a ‘child,’ and be- 
comes a ‘woman,’ at the age of pu- 
berty, and this seems to be in accord- 


“voung women.”?° 


WOMANHOOD. The state, character, or collec- 


ance with the primary or leading defi- 
nitions of the terms by_ lexicogra- 
phers. Sextflally and physical- 
ly, she may be, and generally is, a 
woman years before she becomes a 
woman ‘sui jurisy' according to the 
law which fixes the age of her ma- 
jority.’’. Blackburn y. State, 22 Ohio 
St.-1.02,.9110; 


“Adult” 1 C.J. p 1403. 


“Race” 51 C.J. p 366 text and notes 
11-16. 


18. Somerville v. Boston, 120 Mass. 
574, 575 (within the meaning of a 
statute relating to the settlement of 
paupers). 


[a] As including married and un- 
married women.—St. (1921) § 6.015, 
giving women freedom of contract 
and applying to them general statutes 
using masculine gender held to in- 
clude married as well as unmarried 
women, where applicable. First Wis- 
consin Nat. Bank of Milwaukee vy. 
Milwaukee Patent Leather Co., 190 
Be ae 823, 179 Wis. 117, 26 A.L. 
R. 349. 


Jackson v. State, 34 So. 611, 
137 Ala. 80, 81; Couch v. Common- 
wealth, 29 S.W. 29, 16 Ky.L. 477, 478; 
Howell v. Commonwealth, 5 Ky.L. 
174; Bailey v: Young Women’s Chris- 
tian Association, 29 Pa.Dist. 80, 83; 
Schroeder vy. State, 241 S.W. 169, 170, 
92 Tex.Cr. 7; Harper v. State, 1.234 
S.W. 909, 910, 90 Tex.Cr. 252; Cro- 
means v. State, 129 S.W. 1129, 59 Tex. 
Cr. 611, 616; Rogers v. State, 143 S. 
W. 631, 634, 65 Tex.Cr. 105, 110: Reg. 
v:; Riopel, 2° Can.Cr-Cas. 225, 227: 


20. Hightower v. State, 80 SE. 
684, 685, 14 GatApp. 246, 247. See 
First Wisconsin Nat. Bank of Mil- 
waukee v. Milwaukee Patent Teather 
Co.,, 190 N.W.. 822, 8238, 179 Wis: 117, 
26 A.L.R. 349. But see Harper v. 
State, 234 S.W. 909, 910, 90 Tex.Cr. 252 
(holding suffrage amendment did not 
confer on women the right of jury 
service). 


“Man” 38 C.J. p 521. 


21. Hightower v. State, 80 S.E. 
684, 14 Ga.App. 246, 250. 
22. Somerville v. Boston, 120 


Mass. 574, 575; People y. Cordova, 9 
Porto Rico 311, 312. 


[a] “Young woman” synonymous. 
cues v. Cordova, 9 Porto Rico 311, 


23. See Seduction §§ 10, 32, 59, 75, 
90-938, 162-166, 188, 190, 191, 201-203, 
226, 227, 254, 262, 263. See also Ab- 
duction §§ 19, 29, 36-88. 


24. People v. Cordova, 9 Porto Ri- 
co 311, 312. 4 


“Unmarried woman” 
see supra note 22 [a]. 


25. Bowditch vy. Attorney General, 
134 N.H. 796, 798, 241 Mass. 168, 28 
ALTAR. 713. 


26. Bailey v. , Young Women’s 
ia Association, 29 Pa.Dist. 80, 


synonymous 
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tive qualities of a woman.?7 
WOMANKIND.?® 


WON.’ Phrases: 


wager,”** and “won by playing.’’?# 
WOOD.** 


[§ 2] B. As Noun—1. Growing 


forest ;°° a large and thick collection of trees;*® and 


27. Webster Unab D. [quot 
Beckburn v. State, 22 ‘Ohio St. 102, 


“Woman” ante. 
28. See also Mankind, 38 C.J. p 


958; Woman ante. 
29. Century D. 
[a] “Womankind is a catachresis, 


an abuse of the word, and seldom 
used.” Rex y. Wiseman, Fortesc. 91, 
95, 92 Reprint 774. 


[b] ‘Mankind’? compared.—Rex v. 
amas Fortesc. 91, 95, 92 Reprint 


30. See also Gaming § 259% et seq. 


31. McGrath v. Kennedy, 2 A. 438, 
440, 15 R.I. 209, 212 


32. McGrath v. Kennedy, 2 A. 438, 
440, 15 R.I. 209, 212. See also Gam- 
ing §§ 145-150. 


[a] “Won by playing” compared. 
—McGrath v. Kennedy, 2 A. 438, 440, 
Le ORL 209, 2122 


33. Johnson v. Ferris, 49 N.H. 
66, 67 (actual bet or wager required). 
See also Gaming § 141. 


34. McGrath v. Kennedy, 2 A. 438, 
440, 15 R.I. 209, 212. See also Gam- 
ing §§ 133-136. 


“Won by betting’ compared see su- 
pra note 32 [a]. 


35. See also generally Logs and 
Logging 38 C.J. p 188; Timber 62 C. 
J. p 955; Wooden post; Woodhouse 
post; Woodland post; "Woods and 
Forests, 71 C.J.; Woods Riders 71 C. 
J.; Woodwork, 7A C.J.; Woodworker 


wie ©2323 Woodworking Establish- 
ment 71 C.J 

36. State v. Howard, 72 Me, 459, 
464; Strout v. Harper, 72 Me. 270, 
272. 


37. See infra §§ 2-4. 
38. See infra § 5. 


39. Worcester D. [quot State v. 
Howard, 72 Me. 459, 464]. 


“FPorest”? see Woods and Forests § 


40. Worcester D. [quot State v. 
Howard, 72 Me. 459, 464]. See also 
Woods and Forests § 1. 


smree”?’ 63 C.J. p 852. 


41. Slush v. Foxworth, 111 So. 841, 
146 Miss. 360, 367. 


[a] Not limited to fallen trees 
Suitable for fuel.—In construing a 
timber deed conveying all timber and 
wood and sunken saw logs, and ex- 
cepting fruit trees, on certain Jands, 
the supreme court said: ‘We think 
the chancellor erred in holding that 
the description of the property con- 
veyed in this deed is ambiguous i 
ana that the word ‘wood’ therein 
should be limited to such portions of 
fallen trees aS were customarily used 
for fuel in the community where the 


Females collectively of the hu- 
man kind; the female sex; women in general.?® 


“Money won at any game,’’?? 
“won by betting,’?? “won by him upon any bet or 


[§ 1] A. In General. The word has 
several well defined and recognized meanings ;*° 
and is used both as a noun®? and as an adjective.*® 


WOMANHOOD—WOOD 
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as used in deeds, particularly timber deeds, the word 


en tract;41 and 


Phrases: 


has been held to mean all the trees growing in a giv- 


sometimes to include the soil upon 


which they grow.*? 


“All the standing wood upon the lot,”*% 
“all the timber and wood,”*# “all wood of any and all 


kinds, standing, lying, and being on the land,”*> “sea- 


and Living. A 
Sense. 


land was located. It is difficult to 
conceive of language more compre- 
hensive or more inclusive than the de- 
scription of the property as contain- 
ed in this deed.” Slush v. Foxworth, 
111 So. 841, 146 Miss. 360, 367. 


42. Boults v. Mitchell, 15 Pa. 371, 
380 [cit Legh v. Heald, 1 B.&Ad. 622, 
628, 20 H.C.L. 624, 109 Reprint 918; 
Whistler v. Paslow, Cro.Jac. 487, 79 
Reprint 416]. 


[a] “Synonymous with the Latin 
word ‘boscus.’”’—Boults v. Mitchell, 
15 Pa. 371, 380. See Whistler v. Pas- 
low, Cro.Jac. 487, 79 Reprint 416. ‘But 
see Legh v. Heald, 1 B.&Ad. 622, 628, 
20 E.C.L. 624, 109 Reprint 918 (‘the 
word, as here used, is not synony- 
mous with the Latin word ‘boscus’”’). 


ena Strout v. Harper, 72 Me. 270, 


44, Slush v. SE een “411 So. 841, 
146 Miss. 360, 367. 
45. Slush vy. Re aaa! supra (not 


limited to such wood as was custom- 
arily used for fuel). 


46. Dashwood v. Magniac, [1891] 
3 Ch. 306, 382; Rex v. Inhabitants of 
Ferrybridge, 1 B.&C. 375, 379, 107 Re- 
print 139. 


[a] “Silva caedua”’ equivalent.— 
“In Rex v. Inhabitants of Ferry- 
bridge, there is a learned note deal- 
ing with some of the ancient cases 
and shewing that the expression ‘sea- 
sonable wood’ meant the same thing 
as ‘silva caedua.’’’ Dashwood _ v. 
Magniac, [1891] 3 Ch. 306, 382 [cit 
Rex v. Inhabitants of Ferrybridge, 


IB C38 bu 89,0 207. Reprint 139 
(note) ]. 
fb] Scope of term.—(1) “By these 


words . . . is to be understood 
every manner of wood which can be 


cut down and will grow again.” 
Dashwood v. Magniac, [1891] 3 Ch. 
306, 382. (2) “Seasonable wood 


might include by the custom of the 
country timber trees of more than 
twenty years growth.” Dashwood vy. 
Magniac, [1891] 3 Ch. 306, 333. 


[ec] Cutting of “seasonable wood” 
held not to constitute waste.—Dash- 
wood v. Magniac, [1891] 3 Ch. 306, 


367. 
ae Strout v. Harper, 72 Me. 270, 
[a] Applicable only to trees.—In 


construing a reservation in a deed 
whereby “standing wood” was reserv- 
ed, the court, in holding the reserva- 
tion not limited to trees suitable for 
fuel, said: ‘‘True, the word ‘wood’ 
is often used to designate fuel. 

The term ‘standing wood’ cannot. be 
so used. It can apply only to trees.” 
Strout v. Harper, 72 Me. 270, 273. 


[b] What phrase includes.—Con- 
struing the phrase in a deed resery- 
ing all “standing wood,’’ the court 
said: ‘When there is nothing in the 
context, or in any other part of the 


sonable wood,”#*® “standing wood,’’*? “sugar wood,”#® 
and “wood and underwood” ;*° also “in the range or 
woods,”®° and “in the woods.”51 


[§ 3] 2. Not Growing but Severed®?—a. Generic 
In common parlance,®* in its generic sense,>* 


‘deed, to indicate that it is used in a 
more limited sense, we think it must 
be held to include all the trees—trees 
suitable for timber as well as those 
fit only for fire-wood.” Strout v. 
Harper, 72 Me. 270, 273. 


48. Hutchinson v. Ford, 18 A. 1044, 
62 Vt. 97, 99. 

49. Boults v. Mitchell, 15 Pa. 371, 
380; Legh v. Heald, 1 B.&Ad. 622, 


626, 20 H.C.L. 624, 109 Reprint 918; 
Whistler v. Paslow, Cro.Jac. 487, 79 
Reprint 416. 


[a] “®imber trees” distinguished. 

—‘‘Where there was a lease of a man- 
or ‘always excepting: the wood and 
underwood,’ it was held that the soil 
itself was excepted; but where the 
grant or exception is of timber trees, 
no soil passes or is excepted but so 
much as is necessary for the nutri- 
ment of the granted trees.’ Boults 
v. Mitchell, 15 Pa. 371, 380 [cit Legh 
v. Heald, 1 B.&Ad. 622, 628, 20 H.C.k. 
624, 109 Reprint 918; Whistler v. Pasr 
low, Cro.Jac. 487, 79 Reprint 416]. 


[b] “Timber” distinguished.— 
Construing an exception in a lease 
of named tenement “Save and except 
all timber and other trees, wood, un- 
derwoods,” etc., the court said: “The 
words, ‘wood and underwoods’ fol- 
lowing the words ‘timber and other 
trees’ only denote such a growth of 
wood as would not fall within the 
description of timber.’ Legh  v. 
Heald, 1 B&Ad. 622, 625, 20 E.C.L. 
624, 109 Reprint 918. 


50. Jeffries v. NOES Gs 144 S.w. 514, 
102 Ark. 378, 375 


{a] Milk cow held not “running at 
large ‘in the range or woods,’ ” with- 
in the meaning of Kirby Dig. § 1898 
making certain unmarked animals so 
running at Jarge not the‘ subject of 


larceny. Jeffries v. State, 144 S.W. 
514,.102 Ark. »373, 375. 
51. Jeffries v. State, supra. 


[a] Meaning of phrase.—In con- 
struing Kirby Dig. § 1898, which pro- 
vides thata person taking certain an- 
imals running at large in the range 
or woods, and which are not desig- 
nated by brands or earmarks, shall 
not be guilty of larceny, but simply 
liable to the owner for the value of 
such animals, the court said: “The 
expression ‘in the woods,’ as used in 
this statute, refers to uninclosed and 
unpopulated woodland.” Jeffries v. 
State, 144 S.W. 514, 102 Ark. 373, 375. 


[b] “On the range’ compared.— 
Jeffries v. State, 144 S.W. 514, 102 
Ark. 373, 375 (with reference to ani- 
mals running at large). 


52. As exempt from duty under 
freo list see Customs Duties § 51 text 
and note 16 


53. Steinhardt & Bro, v. U. S., 9 
Cust.A. 62, 64. 


age State v. Howard, 72 Me. 459, 
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and in vegetable anatomy,®® it is a very broad 
term;°° and its most common meanings are: 
more or less hard and compact substance which makes 
up the bulk of the trunk and branches of a tree or 
shrub, and is concealed by the bark;>* 
fibrous substance which composes the body of a tree 
and its branches, and which is covered by the bark;°* 
the hard substance of a tree or shrub;°® the inner 
and hardened portion of trees and shrubs of more 
than one year’s duration;®° the substance of trees ;°1 
the tough, hard substance of all trees and shrubs;°? 
timber.°* However, the word has been distinguished 


WOOD 


That 


from “trees,”** from “wood,” referring to growing 


55. Rees’ Cycl. (verbo Wood in 
Vegetable Anatomy) [quot Patterson 
v. McCausland, 3 Bland (Md.) 69, 75]. 


56. Steinhardt & Bro. v. U. S., 9 
Cust.A. 62, 66. 


[a] What term includes.—In dis- 
cussing whether or not raffia can be 
classed as ‘wood’ within the mean- 
ing of that word as used in the Tar- 
iff Acts, the court after quoting copi- 
ously from various dictionaries and 
other authorities, said: ‘‘We think 
that lexicographers and common 
knowledge warrant us in saying that 
wood is a very broad term and in- 
cludes not only material obtained 
from exogenous plants, but also sub- 
stances obtained from palms, from 
bamboo, which is a giant grass, and 
from some ferns which are herba- 
ceous plants. Indeed, bamboo and 
rattan, which is a specie of climbing 
palm, were classified under paragraph 
700 of the act of 1897 as wood.” 
pecnnardt SE BrO.Vs Oe ob Cust. A. 


57. Rees’ Cycl. (verbo Wood in 
Vegetable Anatomy) [quot Patterson 
v. McCausland, 3 Bland (Md.) 69, 75]. 


[a] Similar definition.—‘“The fi- 
brous material which makes up the 
greater part of the stems and branch- 
es of trees and shrubbery plants, and 
is found to a less extent in herbace- 
ous stems.” Webster D. [quot Stein- 
hardt & Bro. v. U. S., 9 Cust.A. 62, 65]. 


[b] Structure discussed.—(1) “It 
consists of elongated tubular or nee- 
die-shaped cells of various kinds, usu- 
ally interwoven with the _ shining 
bands called ‘silver grain. Web- 
ster D. [quot Steinhardt & Bro. v. U. 
S., 9 Cust.A. 62, 65 (also quoting from 
other authorities upon the charac- 
teristics and classification of wo90d)]. 
(2) “When cut transversely, the wood 
is found to consist of numerous con- 
centric layers, very distinct in the 
fir, and in trees of cold or temperate 
countries in general; less so in those 
appropriated to a tropical climate.” 
Rees’ Cycl. (verbo Wood in Vegetable 
Anatomy) [quot Patterson v. Mc- 
Causland, 3 Bland (Md.) 69, 75 (also 
giving conious extracts from this and 
other works upon the subject, in dis- 
cussing whether or not the concentric 
eircles found in the wood of trees 
are an accurate index of the ages of 
such trees) ]. 


“pyynk”? 65 C.J. p 181. 


58. Webster D. [quot Steinhardt & 
Bro. v. U. S., 9 Cust.A. 62, 65]. 


59. Standard D. [quot Steinhardt 
So BLOn Vie lls Ss) 9 Cust. An 62,:.6oN5 
Darling v. Clement, 37 A. 779, 69 Vt. 
OA pay PE 


“Shrub” 58 C.J. p 704. 


60. Worcester D. [quot Steinhardt 
& Bro. v. U.'S., 9 Cust.A. 62,565. 


61. Worcester D. [quot Stein- 
hardt & Bro. v. U. S., 9 Cust.A. 62, 


po» 


65 (also cit Century D.; Standard 
D.; Webster D.); State v. Howard, 
72 Me. 459, 464]; Graham v. West, 
55 S.E. 931, 932, 126 Ga. 624, 625. 


[a] Similar definitions.—(1) “The 
substance of which a tree or shrub is 
composed.” Standard D. [quot Stein- 
hardt & Bro. v. U: S., 9 Cust.A. 62, 65]. 
(2) “The word ‘wood’ in the claims 
{for patent covering production of 
synthetic wood from ‘wood or woody 
materials’’] means one thing, ‘natur- 
al wood,’ whith tn’ turn means tree 
wood.’’ Masonite Corporation v. Cel- 
otex Co., 66 F.(2d) 451, 455. 


62.. Steinhardt & Bro. v. U. S., 9 
Cust-As ; 62; 64. 


[a] “It includes not only the hard 
fiber bundles of trees and shrubs in 
general, but also the tougher fibrous 
components of some herbaceous 
plants.’ Steinhardt & Bro. v. U. S., 
9 Cust.A. 62, 64. 


Worcester D. [quot Steinhardt 
& Bro. v. U. S., 9 Cust.A.' 62, 65 (also 
quot Standard D., Webster D.); State 
v. Howard, 72 Me. 459, 464]; Legh v. 
Heald, 1 B.&Ad. 622, 628, 20 E.C.L. 
624, 109 Reprint 918. 


[a] As importing only material it- 
self.—In construing an exception in 
a lease for lives the court said: ‘‘Here 
the language of thé exception is ‘all 
timber trees and other trees, and wood 
and underwoods,’ not ‘woods.’ The 
word ‘wood,’ as here used, is not syn- 
onymous with the Latin word ‘boscus’ 
—it imports only the timber or ma- 
terial itself.” Legh v. Heald, 1 B.& 
Ad. 622, 628, 20 E.C.L. 624, 109 Re- 
print 918. 


“Timber” 62-C.J. p 955. 


64. Graham v. West, 55 S.E. 931; 
932, 126 Ga. 624, 625; Darline v. Clem- 
ent, 37 A. 779, 69 Vt. 292, 297. 


[a] Distinction expressed in max- 
im.—‘‘The old maxim is ‘Arbor dum 
crescit, lignum dum crescere nescit’; 
a tree while it grows, wood when it 
cannot grow, that is. when it is cut 
down.” Graham v. West, 55 S.E. 931, 
932, 126 Ga. 624, 625; Darling v. Clem- 
Ent, 3 eAe tO GO Wika 92, 291s 


[b] “Trees” not synonymous.— 
““Trees’ and ‘wood’ are not synony- 
mous terms; the latter refers to the 
substance of the former when cut for 
use.”” Graham v. West, 55 S.E. 931, 
932, 126 Ga. 624, 625. 


65. Darling v. Clement, 37 A. 779, 
69 Vt. 292, 297. 


“(Wood’ as meaning 
trees’”’ see supra § 2. 


66. Masonite Corporation v. Celo- 
tex Co., 66 B.(2d) 451, 455. 


“Woody material” post. 


67. Masonite Corporation v. Celo- 
tex Co., 66 F.(2d) 451, 455. 


[a] “Means natural wood, tree 
wood.”—Masonite Corporation v. Celo- 


‘rrowing 


trees,®°> and from “woody material.” 


Phrases: “Ligno-cellulose materials such as 
8 j 
wood,’®? “manufacture of wood,’®® “natural 
wood,’’°® “refuse wood or timber of any sort,’’’° 
the hard “ 1: N71 6 ae 1972 bt 
’ stealing of wood,’*! “synthetic wood, tree 


wood,”’?* “wood and manufactures of,’’* ‘wood or 
woody material,”7> and “wood unmanufactured not 
specially provided for.’’7® 


[§ 4] b. Prepared for Use.‘” 
sense, it has been said that the word has a well estab- 
lished and popular meaning’;“* and it has been defin- 


In its commercial 


x 
tex Co., 66 F.(2d)a451, 455. 


[b] “Woody materials” compared 
and contrasted.—Masonite Corpora- 
tion v. Celotex Co., 66 F.(2d) 451, 455. 


68. Nairn Linoleum Co. v. U. S., 
151 F. 955, 956; Goldman v. U. S., 87 
E1935 Hampton,’ Ir: (& Co. v.-Uf se 
12 Cust.A. 490, 494. See also Customs 
Duties § 33 text and note 43. 


69. Masonite Corporation vy. Celo- 
tex Co., 66 F.(2d) 451, 455. 


[a] “Tree wood’ equivalent.— 
Masonite Corporation vy. Celotex Co., 
66 F.(2d) 451, 455. 


ake State v. Howard, 72 Me. 459, 


[a] Used in its generic sense.— 
Within the meaning of a statute mak- 
ing it a penal offense to throw “refuse 
wood or timber of any sort,” in a 
river, (1) the word “wood” held to 
be used in its generic sense as the 
substance of trees or of logs to be 
manufactured, and to include “‘shingle 
sawdust” and ‘“shtngle_ shavings.” 
State v. Howard, 72 Me. 459, 463, 465. 
(2) “It cannot be supposed that the 
word ‘wood was used in its commer- 
cial sense, as designating ‘trees cut 
or sawed for fuel,’ as the materials 
which it was intended to designate 
were not subjects of commerce, but 
such as were cast off as waste or 
refuse, of no value.” State v. Howard, 
72 Me. 459, 465. 


71. Darling v. Clement, 37 A. 779, 
69 Vt. 292, 29°74 
72. Masonite Corporation v. Celo- 


tex Co., 66 F.(2d) 451, 452. 


[a] “That is, wood taken apart 
and put together again, not, of course, 
as nature would do it but artificially, 
whereby practically all the advan- 
tageous characteristics of wood are 
retained, some of its disadvantageous 
characteristics eliminated and new. 
characteristics of its own added.” 
Masonite Corporation v. Celotex Co., 
66 F.(2d) 451, 452. 


73. Masonite Corporation vy. Celo- 
tex Co., 66 F.(2d) 451, 455. 


“Natural wood” equivalent see su- 
pra note 69 [a]. 


74.4 Hampton, Jr.,.&) ConvalUs Sint? 
Cust.A. 490, 495. See also Customs 
Duties § 38. 


75. Masonite Corporation vy. Celo- 
tex Co., 66 F.(2d) 451, 454. 


76. U.S. v. Gallagher & Ascher, 12 
Cust.A. 472, 473. ‘ 


a 

77. Wood and manufactures there- 
fp rhe gh: to duty see Customs Du- 
1es & 


aon State v. Howard, 72 Me. 459, 


{a] As designating commercial 
commodity.—"‘The words ‘wood’ and 
‘timber’ have a well established pop- 
ular meaning, as representing specifie 


For later cases, developments and changes in the law see Annotations, same title and section number, 


saan 


WOOD 


ed as: Cordwood; firewood;7® lumber;®® the hard 
substance of a de or era, as cut for use 382 trees 
sawed or cut for architectural or other purposes, as 
trees cut or sawed for fuel.®? 


Phrases: “Cord wood,’’’* “fire wood,”’’* “logs of 
wood,”S® “other wood than is necessary for sugar 
wood and for . . . fences,’®® “refuse wood,’’§* 
sluiced wood,”’s® “wood and lumber,’’®® “ ‘wood’ and 
‘timber,’ °° “wood at the stump,’ “wood in the log 
unmanufactured,’®? “wood on a certain lot,”®* 
“wood sawed into short lengths’;°* also “cabinet 


phrases.°* 


Wood fiour.® 
Wood leave.® 


- woods in the log,”®> and “native woods resembling 


mahogany.”? 


[§ 5] ©. Used Adjectively. As 


subjects, designating commodities of 
commercial value and importance, the 
sale and admeasurement of which are 
regulated by law.” State v. Howard, 
72 Me. 459, 464. 


79. Standard D. [quot Steinhardt & 
Bro. ‘v. U.S ‘9 ‘Cust: A 62) 65]. 


“Cordwood” see Cord 13 C.J. p 1235 
note 14 [a]. 


so. Standard D. [quot Steinhardt 
& Bro. v. U.'S., 9 Cust.A. 62; 65]. 


[a] As including lumber and bark. 
—Within the meaning of a convey- 
ance conditioned upon the grantee ap- 
plying the purchase-money to be 
availed of any wood cut from the 
land other than that necessary for 
sugar wood and for making fences, 
the word “wood” held to comprehend 
lumber and_ bark. Hutchinson v. 
Ford, 18 A. 1044, 62 Vt. 97, 99. 


“Lumber” see Logs and Logging § 
2 text and note 6. 


81. Standard D. [quot Steinhardt 
& Bro. v. U. S., 9 Cust.A. 62, 65]; Dar- 
qe v. Clement, 37 A. 779, 69 Vt._292, 


[a] “As for building, cabinet work, 
manufacturing purposes, or fuel.’ 
Standard D. [quot Steinhardt & Bro. v. 
Mies. 69 CUStAAr 62, OouUe 


[b] “Shingles” included.—Hamp- 
oe Diss SOCO:, Ve iW. Osa Cust, Av 490) 


82. Worcester D. [quot Steinhardt 
& Bro. v. U. S., 9 Cust.A. 62, 65 (also 
cit Webster D.); State v. Howard, 72 
Me. 459, 464]. See Duren v. Gage, 72 
DWe2118,. 119, 


[a] Similar definition.—‘‘Trees cut 
or sawed for the fire or other uses.” 
Webster D. [quot Steinhardt & Bro. 
Women 53.9 Cust.A. 627 (6510 


[b] Cutting or other preparation 
required.—‘‘The word ‘wood’ is often 
used to designate fuel. But when so 
used it means fuel wholly, or, at least, 
partially, prepared for the fire.’ 
Strout v. Harper, 72 Me. 270, 273. 


“Fuel” 27 C. J. p 913. 


83. Duren v. Gage, 72 Me. 118, 119. 
“Fire wood” equivalent see infra 
note 84 [a]. 


84. Duren v. Gage, 72 Me. 118, 119. 


{aj “Cordwood” equivalent.—Con- 
struing the term as used in a stat- 
ute (R. S. c 41 § 2), requiring fire 
wood and bark to be measured by a 
sworn measurer before it is sold, the 
court said: “We cannot doubt that it 
means cordwood of the usual length, 
and the dimensions of which are de- 
scribed in the preceding sections of 
the statute.’’ Duren v. Gage, 72 Me. 
35 ed 9. 


[b] Held not to include: Chips or 
the trimmings of lumber taken from a 
mill and sold by the load and not by 


an adjective, the 


the cord. Duren v. Gage, 72 Me. 118, 
119; 


&5. Lueders v. U. S., 131 F. 655 (as 
used in the tariff act [U. S. Comp. St. 
(1901) Pp 1689]). See also Customs 
Duties § 33 text and note 38. 


86. Hutchinson v. Ford, 18 A. 1044, 
G2 Wit. 9:75.19 92 


87. State v. Howard, 72 Me. 459, 
464. 


[a] Opposite of “merchantable 
wood.”—State v. Howard, 72 Me. 459, 
464. 


88. Richards v. American Realty 
Co., 109 A: 7538, 119 Me. 158, 162. 


[a] “Wood at the stump” distin- 
guished.—‘‘Sluiced wood’’—that is, 
wood thrown down, slid down, or car- 
ried down from the more inaccessible 
places, and piled where it could be 
hauled with two sleds—held not 
“wood at the stump,” that is, cut and 
piled at the stump. Richards v. 
American Realty Co., 109 A. 753, 754, 
119 Me. 158, 162. 


89. Hutchinson v. Ford, 18 A. 1044, 
62 Vt. 97, 99. 


fp State v. Howard, 72 Me. 459, 


[a] As not designating “sawdust” 
and “shavings.”’—State v. Howard, 72 
Me. 459, 461. 


91. Richards v. American Realty 
Co., 109 A. 753, 119 Me. 158, 162. 


“Sluiced wood” distinguished see 
supra note 88 [a]. 


92. Lueders v. U. S., 181 F. 655, 
656. See also Customs Duties § 33 
text and note 38. 


93. Graham v. West, 55 S.E. 931, 
932, 126 Ga. 624, 625. 


94. U.S. v. Gallagher & Ascher, 12 
Cust.A. 472, 473. 


[a] Held not “unmanufactured 
wood not specially provided for,.”— 
Spruce and maple wood, sawed into 
short lengths and partly down the 
middle, used for making and repair- 
ing violins, held improperly classified 
under Tariff Act (1922) par 403 sched 
4 (19 USCA § 121), as “Wood unman- 
ufactured not specially provided for,” 
put held to be specially provided for 

y the provision of free list, par 1700 
to USCA § 122), for ‘‘SSawed boards, 
planks, deals and other lumber, not 
further manufactured than sawed, 
planed, and tongued and grooved.” 
U. S. v. Gallagher & Ascher, 12 Cust. 
A. 472, 473. See also Customs Duties 
§ 33 text and note 38, § 51 text and 
notes 72, 73, 16 and 17. 


95. Lueders v. U. S., 131 F. 655. 


96. Indiana Quartered Oak Co. v. 
ase ye Trade Commission, 26 F. (2d) 
340, 341. 


[a] Held not of mahogany family 


Wood alcohol.°® 
the distillation of wood;°® 
methyl alcohol,t commonly known as wood spirit or 
wood alcohol,? obtained by the destructive distilla- 
tion of wood,’ and being a poison.* It has been held 
not included within the term 


Wood ground into a dry powder." 


[70 C.J.] 1193 


word has received judicial interpretation in various 


A volatile liquid, the product of 
chemically known as 


“intoxicating liquor.”® 


The right to eut down, remove and 


use standing timber.® 


Wood pulp.’® 
against stones revolving vertically until it is con- 


Wood macerated with Set 


and hence the use of the term ‘Phil- 
ippine Mahogany” to describe them 
held to be a misdescription and de- 
ceptive. Indiana Quartered Oak Co. 
v. Federal Trade Commission, 26 F. 
(2d) 340, 341. See also Philippine 
Mahogany 48 C.J. p 1054. 


97. See cases infra this section. 


98. “Alcohol” 2 C:J: p 1027. See 
Intoxicating Liquors § 1 text and 
note 11. 


99. Campbell v. Brown, 117 P. 1010, 
1012, 85 Kan. 527. 


1. Webster Int. D. [quot People v. 
Bowen, 74 N.E. 489, 493, 182 N.Y. 1]; 
Fabor v. Green, 47 A. 391, 72 Vt. 117. 


[a] “Methyl alcohol . . is the 
‘wood alcohol’ of commerce.” Web- 
ster Int. D. [quot People v. Bowen, 74 
N.E. 489, 493, 182 N.Y. 1]. 


“Methyl alcohol” 40 C.J. p 655. 


3 2. Fabor v. Green, 47 A. 391, 72 Vt. 
Ly. 
3. Webster Int. D. [quot People v. 


Bowen, 74 N.E. 489, 493, 182 N.Y. 1]; 
Fabor v. Green, 47 A. 391, 72 Vt. 117. 


4 Campbell v. Brown, 117 P. 1010, 
1012, 85 Kan. 527; People v. Bowen, 
74 N.E. 489, 493, 182 N.Y. 1. See also 
cases infra note 5. 


See also Poisons §§ 1, 5, 16. 


5. Fabor v. Green, 47 A. 391, 392, 
TONG UT: 


fa] Not “beverage.” — In holding 
that “methyl” or ‘‘wood’’ alcohol is 
not included in the term “intoxicating 
liquor” within the meaning of the 
statute prohibiting the sale of such 
liquor, the court said: “Such alcohol 
. is ranked as a narcotic poison, 
and if drank either pure, adulterated, 
or reduced many times its weight in 
water, other alcohol or fluid, it kills 
the person drinking it, it was not in- 
tended to be used as a beverage and 
could not be so used.” Fabor, v. 
Green, 47 A. 391) 72, Vt. 117. ““‘Bever-= 
age’ 7 C.J. p 1148. See Intoxicating 
Liquors § 5. 


“Intoxicating liquor” see Intoxicat- 
ing Liquors § 1. 

Gy SElour’?-260C:Sasp ace 

7 Goldman vy. U. S., 87 F. 198, 194 
[eit Nairn Linoleum Co. v. LOE Sie best 


F. 955, 956]. See also Customs Du- 
ties § 33 note 43 [a] (16). 


[a] Wood flour held not to be 
“waste.’—Nairn Linoleum Co. v. U. 
So lols M9 DO -9 508 


“wocd pulp” distinguished see in- 
fra note 11 [a]. 


& “Leave’’ 36 C.J. p 973. 


9. Osborne v. O’Reilly, 9 A. 209, 
212, 42 N.J.Eq. 467, 473. 


10. See also Pulp Wood 51 C.J. p 


1194 [70 C.J.] 


verted into a soft coherent mass.!1 


Other phrases: “Wood centers,”!? “wood fiber,’”** 
“wood measure,”’+4 “wood-nut oil,”15 “wood oil,’’*® 
“wood powder,’!7 “wood products,’?® and “wood 


Slmlts wae 
WOOD ALCOHOL.?° 


WOODEN. Frame;*! 
wood.*? 


Wooden building.?3 


As exempt from duty under free list 
ce Customs Duties § 51 text and note 


ll. Goldman v. U.S., 87 F. 1938, 194. 


[a] “Wood fiour” distinguished.— 
In affirming the decision of the board 
of general appraisers affirming the 
classification, by the collector of the 
port, of a certain wood powder as a 
“manufacture of wood not specially 
provided for’ and not as “wood pulp,” 
the court said: “The article in ques- 
tion is wood ground into a dry pow- 
der. It was known in the trade both 
as ‘wood flour’ and ‘wood pulp,’ and 
under various other names. . . . 
This wood flour is ground dry, like 
other flours, between millstones, and 
is never ‘pulp’ in fact, in the common 
meaning of the word. Although some 
people deal in it under the name of 
‘wood pulp’ it is not uniformly or gen- 
erally known as ‘wood pulp’ in trade 
and commerce.” Goldman v. U. S., 87 
F. 193, 194. To same effect Nairn 
Linoleum Co. v. U. S., 151 F. 955, 956. 


12. Sulinski v. Leahy, 84 N.Y.S. 
928, 929. 


[a] With reference to cement 
filcor.—As used in a contract for the 
construction of a cement floor, ‘ ‘wood 
centers,’ are wooden erections or false 
work put in place to support a con- 
crete floor while it is setting and 
hardening, and are subsequently re- 
moved.” Sulinski v. Leahy, 84 N.Y.S. 
928, 929. 


13. Masonite Corporation v. Celo- 
tex Co., 66 F.(2d) 451, 452. 


fa] Substance described.—‘‘Wood 
fiber, a threadlike structure, eylind- 
rical and hollow consists of cellulose 
which is soft and flexible and is high- 
ly hydroscopic. The cellulose is en- 
cased in or encrusted by a Sheath or 
capsule which, differing from cellu- 
lose, is hard, stiff, and resistant to 
water.” Masonite Corporation v. 
Celotex Co., 66 F.(2d) 451, 452. 


14. Craddock Mfg. Co. v. Faison, 
123 SOW. 535, 537, 188 Va. 665, 671, 39 
A.L.R. ‘1309. 


[a] Meaning of phrase. — ‘Wood 
measure means the measurement of 
the wood exclusive of the bark, that is 
to say, from inside of bark to inside 
of bark.” Craddock Mfg. Co. v. Fai- 
gon, 123 S.E. 535, 537, 188 Va. 665, 671, 
sO meA Ni, EY, 13,09). 


[b] “Log measure” distinguished. 
—Craddock Mfg. Co. v. Faison, 123 8. 
BE. 535, 537, 188 Va. 665, 671, 39 A.L.R. 
1309. 

[c] “Lumber measure” distin- 
guished.—Craddock Mfg. Co. v. Fai- 
son, 123 S.E. 535, 537, 138 Va. 665, 671, 
39 A.L.R. 1309. 


15. Edward Hill’s Sons & Co. v. U. 
S., 127 F. 970. See also Customs Du- 
ties § 51 text and note 82. 

[a] “Wood oil” equivalent.—hd- 
ward Hill’s Sons & Co. v. U. S., 127 F. 
970 (both names applied to same 


made or consisting of 


A building 


WOOD—WOODHOUSE 


tirely of wood;?4 a frame building.?® 


Other phrases: “Wood and wooden materials, 
“wooden floors,’’?? 
frame structure,”2® “wooden house, shed or other 


9926 


28 


“wooden frame, “wooden 


strueture of wood,”%® “wooden material,”*+ “wood- 


en materials, 


2932 


“wooden or frame building,’’?? 


“wooden shingles,”3# “wooden structure,’**> “wood- 


en structures,”?* and “wooden tile.’’5? 


WOOD FLOUR.?8 


constructed en- 


merchandise). 
[b] Hela “nut” oil and not “es- 


sential” oil—EKdward Hill’s Sons & 
COM VAG mSured 27k. Os 

[c] Reason for use of word 
“wood? in name. — In describing 


“wood-nut oil,” derived from the fruit 
of “aleurites vernica’ of China, the 
court said: “The merchandise con- 
sists of certain oil imported from 
China, called ‘wood-nut oil’ or ‘wood 
oil’, the term ‘wood’ being added be- 
cause the oil is used on wood as a 
Substitute for, varnish.” Edward 
Hill’s Sons & U6. v.“U. S., 127 F. 970. 


16. Edward Hill’s Sons & Co. v. 
Us-S., 12%. 97.0; 


“Wood-nut oil” equivalent see su- 
pra note 15 [a]. 


17. Goldman vy. U. S., 87 F. 193. 


18. Hampton, Jr., & Co. v. U. S., 12 
Cust.A. 490, 494. 


19. See supra text and note 2. 


20. See Wood ante § 5 text and 
notes 98—5. 


21. Ward vy. Murphysboro, 77 Ill. 
App. 549, 552 [quot Olmstead v. Peo- 
ple, 90) sPaitil3,' 41, “Colo. ka, 34H (eit 
Cyc, and quot White v. Harrison, 81 
So. 565, 566, 202 Ala. 628); Morton v. 
Messinger, 118 P. 7, 8, 58 Or. 80]. 


[a] Applied to building.—‘It is 
said that ‘frame’ as applied to a build- 
ing means ‘wooden.’” Olmstead v. 
People, 91 P. 1113, 41 Colo. 32, 33 [quot 
White v. Harrison, 81 So. 565, 566, 202 
Ala. 623 and quot Cyc]. 


{[b] “Frame”  interchangeable.— 
Construing an ordinance prohibiting 
the erection of “any wooden or frame 
building” within fire limits, the court 
said: “The words ‘wooden’ and ‘frame’ 
are interchangeable, one having the 
same meaning as the other.” Ward v. 
Murphysboro, 77 Ill.App. 549, 552 
[quot Olmstead v. People, 91 P. 1113, 
41 Colo. 32, 34; Morton v. Messinger, 
113 1 RO 8) 25S ROre 80m Ghul using 
“synonymous” instead of “inter- 
changeable’’)]. 


“Frame 26 C.J. p 1004. 


22. Webster New Int. D. See cases 
passim this word. 


“Wood” ante. 
23, “Building” 9 C.J. p 683. 


24. Olmstead v. People, 91 P. 1113, 
41 Colo. 32, 34; Morton v. Messinger, 
113 P. 7, 8, 58 Or. 80; Stewart v. Com- 
monwealth, 10 Watts (Pa.) 306, 309. 
See White v. Harrison, 81 So. 565, 566, 
202 Ala. 623; Montgomery v. Louis- 
ville & N. R. Co., 4 So. 626, 84 Ala. 
127, 132. But see Tuttle v. State, 4 
Conn, 68, 70. 


[a] Held to be wooden “building.” 
—A structure of wood laid on timbers 
on the surface of the ground has been 
held to be a wooden building within 
Metropolitan 3uilding Act (1855) 
18 & 19 Vict. c 122. Stevens v. Gour- 


WOODHOUSE.??® 


A house or shed in which wood 


ley, 7 C.B.N.S. 99, 107, 97 E.C.L. 99, 
141 Reprint 752. * 


[b] Held not toxbe a wooden build- 
ing.—(1) ‘Building . . commonly 
called brick-pane, Composed partly of 
wood, and partly of brick.’ Stewart 
v. Commonwealth, 10 Watts (Pa.) 306, 
309 (where it was said that the law 
being penal and not remedial must be 
construed strictly and. not liberally). 
(2) “The extension or enlargement of 
the complainant’s [railroad] ‘brick’ 
depot building, in the manner describ- 
ed [a two story: addition on a wooden 
frame-work, resting on brick pillars, 
and covered with corrugated iron] 
does not fall within the prohibitions 
of the ordinance.” Montgomery v. 
Louisville & N. R. Co., 4 So. 626, 84 
Ala. 127, 132. 


[ec] “Iron-clad building” 
guished.—Olmstead v. People, 
1113, 41 Colo. 32, 34. 


25. Ward v. Murphysboro, 77 Ill. 
App. 549, 552 [quot Olmstead v. Peo- 
ple, 91 P. 1118,'41 Colo. 32, 34]. 


“Frame building’ 26 C.J. p 1004 
text and note 17. > 


26. Tuttle v. State, 4 Conn. 68, 70. 


27. See Floor 26 C.J. p 743 text and 
note 6. 


28. White v. Harrison, 81 So. 565, 
566, 202 Ala. 623. 


29. Ward v. Murphysboro, 77 Ill. 
App. 549, 551 [quot Olmstead v. Peo- 
pic; 391 Preiss; 40 "Colo; s2,eoons 


30. Montgomery v. Louisville & N. 
R. Co., 4 So. 626, 84 Ala. 127, 131. 


31. Montgomery v. Louisville & N. 
R. Co., 4 So. 626, 84 Ala. 127, 132. 


32. Tuttle v. State, 4 Conn. 68. 


23. Ward v. Murphysboro, 77 Ill. 
App. 549, 552 [quot Olmstead v. Peo- 
ple, 91 P. 11138, 41 Colo. 32, 34]. 


34. Hampton, Jr., & Co. v. U. S., 12 
Cust.A. 490, 493. 


[a] “Asbestos shingles” distin- 
guished.—Hampton, Jr., & Co. v. U. S., 
12 Cust.A. 490, 4938. 


35. Montgomery v. Louisville & N. 
R. Co., 4 So. 626, 84 Ala. 127, 132; Lon- 
don County v. Humphreys, [1894] 2 Q. 
Br G55) 0b tre 


36. Westminster v. London County, 
[1902], 1, KiB. 326, 3384; Elliott) ve 
London County, [1899] 2 Q.B. 277, 281; 
Reg. v. Cluer, 67 L.J.Q.B. 36 (all con- 
struing the phrase within the mean- 
ing of an ordinance requiring a license 
teaee obtained for the erection there- 
0 © 


37. Century D. [quot Hampton, Jr. 
& Co. v. U.'S.; 12 Cust.Ay 490, 493]. 


[a] As definition of “shingle.”— 
Century D. [quot Hampton, Jr. & Co. 
v. U..S., 12, Cust.A, 490) 493]. 


38. See Wood ante § 5 text and 
note 7. 


39. See also Wood ante. 


distin- 
91e; 2% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WOODHOUSE—WOOD PULP (70 C.J.J] 1195 


for timber.*? 
WOOD LEAVE.4® 
WOOD PULP.** 


is piled and sheltered from the weather.*° 


WOODLAND.*: Land covered with wood; land 
on which trees are suffered to grow, either for fuel or 
41. See also Wood ante; Woods and 


40. Century OD. See White v., description of the premises in the evi- 


Springfield Mut. F. Assur. Co., 8 Gray 
(Mass.) 566, 571. 


[a] In fire insurance policy.—In 
holding that “wood-house” as used in 
a policy of insurance on a “dwelling- 
house and wood-house” covers a build- 
ing, built at one time, with a single 
frame and roof, and designed for one 
building, for a ecarriage-house in 
which straw was customarily stored, 
and wood-house, of which the wood 
room constitutes two thirds, and is 
Separated from the carriage room by 
a loose partition extending to the 
eaves at one side, and half way to the 
roof on the other, the court said: “The 


dence, . . very clearly shows that 
the ‘wood-house’ covered and included 
the room in which the straw was de- 
posited. We perceive no ground for 
saying that this room, designed for a 
carriage room, was a_ [separate] 
building, so as to make the applica- 
tion false when it stated there was 
‘no other building within four rods of 
the premises insured except the ice- 
house.’” White v. Springfield Mut. F. 
Assur. Co., 8 Gray (Mass.) 566, 571. 


“House” 30 C.J. p 472. 


“Shed” see Building 9 C.J. p 685 text 
Piss note 92; and notes 93 [a] (16) 
(it). 


Forests 71 C.J. p 1. 
42. Century D. 


{a] Held not synonymous with 
“‘praivie land.’—Buxton v. St. Louis 
& I. M. R. Co., 58 Mo. 55, 56. 


{b] Devise of woodland held not 
to ‘include allowance for _ roads. 
Blaine’s Lessee v. Chambers, 1 Serg. 
&R. (Pa.) 169, 174. 


“Land” 35 C.J. p 933. 


43. See Wood ante § 5 text and 
note 9. 


ao See Wood ante § 5 téxt and note 
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